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Staunton  ».  Hobart,  Sid.  224  ;  Keb. 

784.... 18  J.  445 

Stead's  Ex'rs  ».  Course,  4  Cranch, 

403 : 18  J.  443 

Steele  v.  Southwick,  9  Johns.  214.     19  J.  367 

Stein,  case  of,  1  Rose,  462 20  J.  255 

Steinbach  v.  Columbia  Ins. 'Co.,  2 

Cai.  133 19  J.  122 

Steinman  v.  Magnus,  11  East,  390..  20  J.  79 
Steinmetz  v.  United  States  Ins.  Co., 

2Serg.  &  Raw.  296.. :..     20  J.  334 

Stephens    v.   Stephens,  Cas.  temp. 

Talbot,  228 20  J.  489 

Stevens  v.  Boyce,  9  Johns.  292 20  J.  164 

Stevens  v.  Thacker,  Peake's  N.  P. 

187.. l.     18  J.  810 

Stewart  0.  Eden,  2  Cai.  121  _. 

.. 17  J.  27;  19  J.  415;  20  J.  172,  382 
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CITATIONS. 


Stiles  P.  Donaldson,  3  Dall.  264.. 

20  J.  583,  595 

Stocking  v.  Sage,  1  Day's  Conn.  522  19  J.  289 

Strangford  t>.  Green,  2  Mod.  228..  19  J.  143 

Stone  t>.  Cartwright,  6  T.  R.  411  .  17  J.    99 

Stonehouse  v.  Ilford,  1  Com.  145..  20  J.  410 

Storm  o.  Woods,  11  Johns.  118 17  J.  277 

Stort  v.  Clements.  Peake's  N.  P.  107  18  J.  287 
Stoughtonfl.  Baker,  4  Mass.  522.. 

17  J.  203,  211  ;  18  J.  230 

Stratton  ».  Rastall,  3  T.  R.  366....  19  J.  437 
Sturges  p.Crowningshield,  4  Wheat. 

122 .16  J.  247,  253:  17  J.  108 

Sturt  v.  Mellish,  2  Atk.  610. 20  J.  584 

Suffolk,  Earl  of,  v.   Green,  1  Atk. 

449 16  J.  601 

Sullivan  v.   Montague,  Doug.  106, 

108 17  J.  399;  18  J.  498 

Sutton  ».  Wood,  Cam.  &  Nor.  202  16  J.  421 

Suydam  v.  Keys,  13  Johns.  444. ...  19  J.    31 

Sweet  P.  Coon.  15  Johns.  86  ...-.  19  J.  390 

Swellwooda.  Vernon,  1  Str.  478..  19  J.  398 

Swift  v.  Eyres,  Cro.  C.  548 19  J.  452 

Syeds  v.  Hay,  4  T.  R.  260. 16  J.    75 

Sympson  v.  Keyles, 16  J.  531 

T 

Talbot  0.  Janson,  3  Dall,  133 16  J.  346 

Talleyrand    ».  Boulanger,  3  Ves., 

J"r.  449 16  J.  250 

Tallmadge  v.  Brush. ._ ...  17  J.  390 

Target  v.  Gaunt,  1  P.  Wms.  432.16  J.  418,  431 

Taylor  v.  Blair,  3  T.  R.  454 16  J.  487 

Taylor  v.  Delancey,  2  Cai.  Cas.  151  20  J.  722 

Taylor  v.  Gear,  1  Kirb.  313. 20  J.  266 

-Taylor  v.  Hatch.  12  Johns.  340 17  J.      2 

Taylor  e.  Jones,  2  Atk.  600     ...20  J.  566,  567 

Taylor  0.  Philips,  3  East.  155 20  J.  141 

Taylor  v.  Walton.  3  Wheat.  148,  note  16  J.    69 

Tegetmeyer  v.  Lumley, 20  J.  139 

Ten  Eyck  v.  Vanderpool,  8  Johns. 

120 .17  J.  304 

Tenuey  v.  Agar,  12  East,  253 16  J.  412 

Terry  v.  Hooper,  1  Lev.  115 -------  17  J.  220 

Thelusson,  case  of,  4  Ves.  227,  S. 

C.;  11  Ves.  112 16  J.  434 

Thomas  v.  Croswell,  7  Johns.  264.  19  J.  368 

Thomas  v.  Rumsey,  6  Johns.  26-..  18  J.  492 
Thompson  v.  Button,  14  Johns.  84, 

86 19  J.  32;  20  J.  469,  470 

Thompson  v.    Ketchum,  4  Johns. 

285 17  J.  519 

Thompson  v.  Lockwood,  15  Johns. 

256... 19  J.  235 

Thorn  v.  Deas,  4  Johns.  96. 20  J.  379 

Thome  v.  Thome,  1  Veru.  141 16  J.  533 

Thornel  «.  Saffels,  Cro.  Jac.  27... 

----- 20  J.  206,  207 

Thorpe  v.  White,  13  Johns.  53....  19  J.  341 

Thurston  v.  Hancock,  12  Mass.  220  17  J.  100 

Thurston  v.  M'Kown,  6  Tyng.  428  19  J.  400 
Tidmarsh  v.  Grover,  1  M.  &  Selw. 

735. 19  J.  420 

Tilden  v.  Studley,  Finch's  Rep.  90  19  J.  103 

Tillman  v.  Wheeler,  17  Johns.  326  29  J.  366 

Tindul  v.  Brown.  1  T.  R.  167 18  J.  495 

Timewell  v.  Perkins,  2  Atk.  102..  16  J.  588 
Tippets  v.  Walker,  4  Mass.  595,  596 

-- .19  J.  63,  565 

Titford  v.  Knott,  2  Johns.  Cas.  214  19  J.  136 

Tod  v.  Bedford,  11  Mod.  264 18  J.  445 

Tomlinson  v.  Dighton,  1  Salk.  239  ; 

1  P.  Wms.  i4»  S.  C 16  J.  588 
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Took  v.  Glascock,  1  Saund,  259.  a.  19  J.  297 

Topham  ».  Braddick,  1  Taunt.  571  20  J.  586 

Tothill  v.  Pitt,  1  Madd.  Ch.  269..  19  J.  304 

Toussa'nt  v.  Martiunant,  3  T.  R.  100  17  J.  247 

Towers  v.  Osborn,  Sir.  506 18  J.  59 

Townley  ».  Chalenor,  Cro.  C.  312.  19  J.  439 

Tracy  v.  Dakin,  7  Johns.  75 19  J.  34 

Trapp  v.  Spearman,  3  Esp.  57 

-.  18  J.  323;  19  J.  420 

Trecothick  v.  Edwin,  1  Stark.  N. 

P.  468,  469 ...  19  J.  408 

Trent  Nav.  Co.  v.  Harley,  10  East, 

34 17  J.  401 

Troup  v.  Smith's  Ex'rs,  20  Johns. 

33 20  J.  278 

Trowbridge.  v.  Weston.  2  Salk.  473  17  J.  90 
Tucker  v.  Woods,  12  Johns.  190 

19  J.  212;  20J.  20 

Turgett  v.  Grant,  Gilbert's  Eq.  149.  16  J.  402 

Turners.  Barnaby,  12  Mod.  564...  17  J.  466 

Turner®.  Fendall,  3  Cranch,  134..  16  J.  588 

Turner  v.  Hawkins,  1  Bos.  &  P.  472  18  J.  288 
Turner  v.  Nell,  1  Lev.  243  ;  1  Sid. 

367;2Keb.  360,364 16  J.  333 

Turnpike  Co.,  First  Mass.,  v.  Field, 

3  Mass.  201 20  J.  46,  48 

Tuttle  v.  Beebee,  8  Johns.  152 

-.17  J.  332;  19  J.  344 

Twyne's  case,  3  Co.  82 18  J.  427 

Tyringham,  case  of,  4  Co.  36 16  J.  26 

U 

Udall  v.  Village  of  Brooklyn',    19 

Johns.  175..... 19  J.  180 

Underwood  v.  Hewson,  1  Str.  596.  18  J.  286 
Union  Turnpike  Co.  v.  Jenkins,  1 

Cai.  389 20  J.  382 

United  States  v.  Bevans,  8  Wheat. 

388 17  J.  232 

United  States  v.  Coolidge,  2  Gall. 

364 ...- 18  J.  205 

Unted  States  v.  Le  Vengeance,  3 

Dall.  297 16  J.  346 

United  States  v.  The  Schooner  Sally, 

2  Cranch.  406 16  J.  347 

United  States  v.  Wilkins,  6  Wheat. 

140  ..." 20  J.  384 

Upton  v.  Vail,  6  Johns.  182 19  J.  299 


Vallejo  v.  Wheeler,  Cowp.  145. ..  20  J.  626 
Van  Antwerp,  v.  Stuart,  8  Johns. 

125 20  J.  164 

Van  Benthuysen  v.  De  Wittt,  4 

Johns.  214 16  J.  209 

Vanderheyden  v.  Young,  11  Johns. 

150 19  J.  30 

Vandervoort  v.  Smith,  2  Cai.  155.  18  J.  489 

Vane  v.  Minsball,  1  Lev.  25 17  J.  299 

Van  Denheuvel  v.  Unit.  Ins.  Co., 

11  Johns.  538. . 19  J.  96 

Van"  Eps  v.  The  Corporation  of 

Schenectady,  12  Johns.    442.. 

16  J.  269;  20  J.  132,135 

Van  Schaick  v.  Edwards,  2  Johns. 

Cas.b55., 17  J.  519 

Van  Raugh  v.  Van  Arsdaln,  3  Cai. 

154  ...- 20  J.  260 

Van  Vechten  v.  Hopkins,  2  Johns. 

293  .! 20  J.  337 

Vanderwoodst  v.  Thompson,  16  J.  833 


CITATIONS. 


Van  Vechtenu.  Paddock,  12  Johas. 

181 17J.  65 

Venus,  The,  case  of,  8  Cranch.  253 ; 

1  Vent.  117. -..16  J.  496,  502;  17  J.  22 

Vernon  v.  Vawdry,  2  Atk.  119-..  17  J.  540 

Vicars  *.  Wilcocks,  8  East,  3 19  J.  228 

Vigilantia,  The,  case  of,  1  Rob.  1.  16  J.  495 
Visscher  v.  Yates,  11  Johns.  23  ;  18 

Vin.  399... 17  J.  195;  18  J.  440 

Voorhes  v.  Whipple,  7  Johns.  94.  20  J.  455 

Vosburg  «.  Rogers,  8  Johns.  91 ..  18  J.  494 
Vredenbere  v.  Morris,  1  Johns.  Cas. 

223..; 19  J.  75 

Vrooman  t>.  Phelps,  2  Johns.  177.  20  J.  134 

W 

Waddington  v.  'Oliver,  5  Bos.  &  P. 

61     :...„ 19  J.  342 

Wagstaff  «.  Smith,  9  Ves.,  Jr., 520.  17  J.  579 

Waite  t>.  Harper,  2  Johns.  386..-.  19  J.  312 
Walker  v.  Frobisher,  6  Ves..  Jr., 

70 1 17  J.  411,421 

Walker  v.  Swartwout,  12  Johns. 

444446  18  J.  125,  128 

Walkins,  Matter  of,  9  Johns.  245..  17  J.  126 
Watkinson  t.  Inglesby,  5  Johns. 

3»6  16J.  88 

Waller  v.  King,  9  Mod.  68.-..,.  17  J.  431 
Wallis  v.  Patterson,  2  Harr.  &M'H. 

463  . 20J.  266 

Walsh  v.  Baillie,  10  Johns.  180.. .  16  J.  102 

Walter  «.  Brewer,  11  Mass.  99 ....  19  J.  236 

Walter  v.  Shelly,  1  T.  R.  296 18  J.  -168 

Wankfordfl.Wankford,  1  Salk.299.  19  J.  190 

Ward  v.  Center,  3  Johns.  Cas.  278-  '16  J.  14 
Wardell t).  Eden.  1  Johns.  531,  n;2 

Johns.  Cas.  121. .  17  J.  487  ;  19,  J.  52,  246 

Wardell  e.  Gooch,  7  East,  582  ...  17  J.  584 

Warren  v.  Rathbone,  10  Johns.  587.  18  J.  570 

Waters  v.  Stewart,  1  Cai.  Cas.  69.  18  J.  114 

Watton  v.  Hele,  3  Saund.  180,  ».  9.  16  J.  286 

Waugh  «.  Carver,  2  H.  Bl.  245. .  16  J.  40 
Webber  t>.  Tivill,  2  Saund.  124, 127, 

.»  5 20  J.  592 

Weldon  v.  Buck,  4  Johns.  144  ...  20  J.  150 
Welford  e.  Liddel,  2  Ves.  400.  20  J.  593,  595 

Welsh  v.  Barrett,  15  Mass.  380. ...  20  J.  172 

Wesbys  e.  Skinner,  Cro.  Car.  365. .  17  J.  452 

West.  v.  Emmons,  5  Johns.  181 ....  20  J.  1 36 

West  v.  Skipp,  1  Ves.  239 .  20  J.  626 

Westby  0.Skiuner,3  Co.  R.  71  ;  Cro. 

Eliz.  865 ' 20  J.  72 

Westley  «.  Clark,  1  Eden,  375  ;  1  P. 

Wins.  83,  n 19  J.  439 

West  on  v.  Mason,  3  Burr.  1728. ..  17  J.  457 

Whale  v.  Fuller,  1  Hen.  Bl.  222...  17  J.  64 
Whistler  v.  Newman,  4  Ves.,  Jr., 

129 •._._„ 17  J.  579,  587 

Whitaker  v.  Cone,  2  Johns. Cas. 58.  20  J.  397 
Whitbeck  v.  Van  Ness,  11  Johns. 

411,  414 16  J.  278;  17  J.  295 

White  v.  Lovejoy,  3  Johns.  448. ..  17  J.  347 
White  v.  Skinner,  13  Johns.  307... 

19  J.  63,  64,531,  565 


White  v.  Ward,  9  Johns,  232 19  J.  243 

Whitelock*.  Baker,  13  Ves.  514..  18  J.  39 
Whitestown  v.  Constable,  14  Johns. 

469 16J.280 
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228 ..16  J.  600;  20  J.  394 

Wickham  *>.Freeman,12  Johns.  183.  18  J.  535 
Wiggins  v.  Armstrong,  2  Johns.  Ch. 

144 20  J.  297 

Wilbraham  «.  Snow, 2  Saund.  48,  a, 

n.  1. 19  J.  134 

Wild,  case  of,  8  Co.  156 ....     16  J.    26 

Wilkes*.  Ferris,  5  Johns.  344 20  J.  451 

Wilkes  v.  Jackson,  2  Hen.  &  Munf. 

358,  361 18  J.  478 

Willet  e.  Earle,  1  Vern.  490 20  J.  410 

William,  The,  case  of,  5  Co.  73. .. 

-- ----- -.  16  J.  461;  19  J.  227 

Williams  v.  East  India  Co.,  3  East, 

192 19  J.  347 

Williams  «.  Millington,  1  H.  Bl.  81.     16  J.      2 

Williams -P.  Smith,  2  Cai.  13 18  J.  212 

Williamson  v.  Allanson, 2  East,  452,  17  J.  99 
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Wilson  v.  Piggott,  2  Ves.  354 17  J.  421 

Wilson,  Ex-parte,  11  Ves.  410. 16  J.    43 

Wimbleton  «.  Holdrip,  1  Lev.  303.     20  J.  162 

Win  v.  Forster,  Lutw.  1191 '..     20  J.  471 

Winch  v.  Keeley,  1  T.  R.  619 17  J.  292 

Winter,  Sir  Edward,  case  of, 
Winton  v.  Saidler,   3    Johns.    Cas. 

185. .  17  J.  180,  181  ;  18  J.  168  ;  20  J.  287 

Wise  v.  Withers,  2  Cranch.  331 

•'.. 19  J.  31,  35 

Wiseman,  case  of,  2  Co.  15. ...  -  -  16  J.  529 
Wiser  v.  Blachly,  1  Johns.  Ch. 

607 ... 19  J.  304 

Wisner®.  Wilcocks,  Col.  Cas.  56  17  J.  112 
Witham  v.  Earl  of  Derby,  1  Wils. 

55 1 20  J.  294 

Wolcottc.  VanSantwood,  17  Johns. 

248 18  J.  322;  19  J.  408,  420 

Bradick.  1  Taunt.  104  ...     16  J.  493 

Wood  v.  Peake,  8  Johns.  71 16  J.    48 

Wood  v.  Stoddard,  2  Johns.  194.  J  19  J.  122 
Woodhall  v.  Holmes,  10  Johns.  231 .  18  J.  168 
Woods  «.  Morrell,  1  Johns.  Ch.  502, 

.- 17  J.  122  ;  18  J.  362 

Woods  v.  Rowan,  5  Johns.  421 20  J.  162 

Worthington  «.  Hylyer,4Tyng.l46, 

196--. 18  J.  85;  19  J.  452 

Wright  v.  Nutt,  1  H.  Bl.  150  ;  1  T. 

R.  388.- ....17  J.  468;  19  J.  493 

Wright  v.  Simpson,  5  Ves.  734 17  J.  401 


Yard  v.  Ford,  2  Saund.  172 17  J.  497 

Yates  v.  Lansing,  10  Johns.  414...  16  J.    31 

Yates  v.  Russell,  17  Johns.  461. .   .  18  J.    23 
Yeavely  «.  Yeavely,  3  Rep.  in  Ch. 

49 17  J.  421 

Young,  Ex-parte,  2  Ves.  &  Bea.  242  20  J.  627 


ACTS  OF  THE  LEGISLATURE,  CONSTRUED,  EXPLAINED  OR  CITED. 


1786,  April  18,  Sess.  9,  ch.  40  (Loan 

of  Bills  nf  Credit). 16  J.    59 

1787,  Feb.  8,  Sess.  10,  ch.  13  (Usury)    20  J.  290 
1787,  Feb.  20,  Sess.  10,  ch.  36  (Ten- 
ures)       18  J.  174 


1787,  Feb.  20,  Sess.  10.  ch.  37 

(Uses) 17  J.  357 

1787,  Feb.  26,  Sess.  10,  ch.  44 
(Frauds)..  17  J.  102;  20  J.  472; 
16  J.  184;  18  J.  12,  426,515 


CITATIONS. 


1788,  Feb.  6,  Sess.  11,  ch.  6  (Forci- 
ble Entries,  &c.) 16  J.  141 

1788,  Feb.  11, Sess.  11, ch.  l\(Man- 

damuK)- 16  X  65 

1790,  April  6,  Sess.  13,  ch.  59  (Mili- 
tary Bounty  Lands) 16  J.  172,  259 

1792,  March  14,  Sess.  15,  ch.  25 

(Loan  Officers). -  17  J.  44 

1794,  Jan.  8,  Sess.  17,  ch.  1  (Mili- 
tary Bounty  Lands) -.--  19  J.  82 

1797,  March  24,  Sess.  20,  ch.  51  (On- 

ondaga  Titles) 18  J.    60 

1798,  March  24,  Sess.  20,   ch.  51, 
(Ouondaga  Com.) 17  J.  475 

1798,  March  27,  Sess.  21,  ch.  55, 

(Steamboats)  -  17  J.  488 

1798,  Aug.  10,  Sess.  22,  ch.  1  (Ar- 
rests of  Ships  and  vessels).  - .'. .  17  J.  54 

1798,  Aug.  10,  Sess.  22,  ch.  1  (Ships 

and  Vessels) 20  J.  194 

1800,  April  1,  Sess.  23.  ch.  78(Utica 
Turnpike  Toll).... 19  J.  442 

1801,  March    21,  Sess.    24,  ch.    25 

(Writs   of  Error — Execution).     17  J.    34 

1801,  March  20,  Sess.  24,  ch.  36 
(Newburgh  and  Cohocton 
Turnpike) 17  J.  33 

1801,    March    21,  Sess.    24,  ch.  46 

(Gaming).. 17  J.  192 

1801,   March  21,    Sess.  24,    ch.  47 

(Double  Costs) - 19  J.  167 

1801,  March  21,  Sess.  24,  ch.  49  (Ab- 
sconding and  Absent  Debtors) 
. 16  J.  5,  14,  103,162 

1801.  March    30,    Sess.  24,   ch.  87 

(Champerty  and  Maintenance)    20  J.  386 

1801,  April  7,  Sess.  24,  ch.  164  (Duty 

on  Strong  Liquors,  &c.) 19  J.  248 

1801,  April    8,    Sess.    24,   ch.  184 
(Poor)., :..     19  J.    56 

1802,  March  9,  Sess.  25,  ch.  44  (Horse 
Racing) 17  J.  192 

1803,  April    5,    Sess.    26,    ch.  94 
(Steamboats). , . . .     17  J.  488 

1806,  April    7,    Sess.    29,  ch.  168 
(Dower)... 17  J.  123 

1807,  April  6.    Sess.    30,    ch.    165 
(Steamboats).. 17  J.  488 

1807,  March   13,  Sess.    30.    ch.  38 
(Turnpike  Companies)..- 16  J.  173 

1808,  April  8,  Sess.  31,  ch.  192  (Set- 
tlement of  Poor).- 19  J.    56 

1808,  April  11.  Sess.  31,  ch.  225 

(Steamboats) 17  J.  488 

1801,  March  21,  Sess.  34,  ch.  47(More 

Easy  Pleading,  &c.). . . .  18  J.  127 

1811,  April  3,  Sess.  34,  ch.  123  (In- 
solvent Debtors) ._  17  J.  108 

1811,  April  8,  Sess.  34,  ch.  183  (Lim- 
itations)   18  J.  227 

1811,  April  9,  Sess.  34,  ch.  200 

(Steamboats).... 17  J.  488 

1813.  Feb.  25,  Sess.  36,  ch.  3  (Su- 
preme Court) 16  J.  116 

1813,  Feb.  25,  Sess  36,  ch.  4  (Tri- 
als, Jurors).. 18  J.  216 

1813,  Feb.  25,  Sess.  36,  ch.  4  (Ju- 
rors)   20  J.  310 

1813,  April  2,  Sess.  36,  ch.  5  (Judg- 
ments and  Executions) 18  J.  305 

1813,  Feb.  25,  Sess.  36,  ch.  12  (Bas- 
tards)   16  J.  155 

1813,  March  5.  Sess.36;ch.  23  (Wills)    16  J.  167 
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1813,  March  5.  Sess.  36,  ch.  24  (Im- 
morality)   :_.'_.'  20  J.  140 

1813,  March  5,  Sess.  36.  ch.  24  (Sup- 
pression of  Immorality) 19  J.  39 

1813,    March    19,  Sess.  36,  ch.  25 

(Towns) 19  J.  193 

1813,    March  19,  Sess.  36,   ch.   29 

(Crimes)... 16J.  203;  18  J.  115,  164 

1813,   March    19,    Sess.  36,  ch.  32 

(Mortgages)   ...     19  J.  281 

1813,  March  19,  Sess.  36,  ch.  33 
(Highways).16  J.  61;  17  J.  377, 

339"  19  J   272 

1813,  March  10,  Sess.  86,  ch.  35  (Con-' 

stables) 20  J,    74 

1813,  March   19,  Sess.    36,    ch.  35 

(Duties  and  Privileges  of  Towns)    16  J.    49 

1813;  April  3,  Sess.  36,  ch.  44  (For- 
gery)   18  J.  164 

1813,  April  3,  Sess.  36,  ch.  48  (At- 
torneys, &c.)' .- 18  J.  52 

1813,    April    3,    Sess.    36,    ch.    49 

(County  Charges) 18  J.  242 

1813,  April  2,  Sess.  36.  ch.  50  (Judg- 
ments and  Executions) 16  J.  117 

181 3,  April  5,  Sess.  36.  ch.  52  (Taxes)    18  J.  441 

1813,  April  5,  Ses's.  36,  ch.  53  (Jus- 
tices' Courts) 16  J.  121  ; 

19  J.  271;  20  J.  342,  357 

1813,    April    5,    Sess.    36,    ch.  53 

(Double  Costs).. 17  J.    37 

1813,  April  5;  Sess.  36,  ch.  56 
(Amendments  of  the  Law)..,. 
16  J.  155  205;  18  J.  480;  20  J.  357 

1813,  April  5,  Sess.  36,  ch.  56  (Ref- 
erence)   1 1....  •  17  J.  461 

1813,    April  *6,    Sess.    36.    ch.  62 

•  (Fishery).,,; 17  J.  195 

1813.  April  5,  Sess.  36,  ch.  63  (At- 

tornments)'.-- - -.     20  J.    51 

1813,  April  5,  Sess.  36,  ch.  66  (Cir- 
cuit Courts,  Sittings,  &c.) 18  J.  187 

1813,    April    6,    Sess.    36,    ch.    67 

(Sheriffs) 16  J.  307;  18  J.  120,  418 

1813,  April  6,  Sess.  36,  ch.  71  (Bank- 
ing Associations) •-.-.--  19  J.  1 

1813,  April  8,  Sess.  36,  ch.  78  (Set- 
tlement of  the  Poor)  . 16  J.  188,  281 

1813,  April  8,  Sess.  .36,  ch.  78  (Poor) 

17  J.  41;  18  J.  407;  20  J.  282,  452 

1813,  April  8,  Sess.  36,  ch.  79  (Court 

of  Probates) 20  J.  414 

1813.  April  3.  Sess.  36,  ch.  81  (Debt- 
ore  Imprisoned)  ... 18  J.  5 

1813,  April  9,  Sess.  36,  ch.  85(Courts 

of  Sessions.Oyer  andTerminer)    18  J.  187 

1813,  April  9,  Sess.  36,  ch.  86  (Jus- 
tices' Courts) 19  J.  376 

1813,  April  9,  Sess.  36,  ch.  86  (City 

of  New  York) 16  J.  231 ;  18  J.  506 

1813,  April  9,  Sess.  36,  ch.  86  (.New 

York  Streets)      20  J.  269,  495 

1813,  April  9.  Sess.  36,  ch.  88  (Slaves)    20  J.      1 

1813,  April  10,  Sess.  36,  ch.  92  (St. 

Regis  Indians) 19  J.  127 

1813,  April  10.  Sess.  36,  ch.  93  (Heirs 

&  Devisees) 20  J.  414 

1813,  April  12,  Sess.  36,  ch.  96  (Costs) 

'..  19  J.  168;  20  J.  295,  499 

1813,    April    12.    Sess.    36,  ch.  97 

(Deeds)  .18  J.  487;  19  J   80,  281;  20  J.  478 

1813,  April  12,  Sess.  36,  ch.  98  (In- 
solvent Debtors) - 17  J.  44 


CITATIONS. 


xvii 


1813,  April  12,  Sess.  36,  ch.  98  (In- 
solvent Act) ---     16  J.  233 

1814,  Feb.  4,  Sess.  37,  ch.  5  (Deeds, 
Military  Bounty  Lands) 19  J.    81 

1814,  April    15,    Sess.   37,  ch.  192 
(Common  Schools)  ..   16  J.  135;  18  J.  357 

1816,  April   10,    Sess.    38,  ch.  144 

(Bank  of  Utica) 18  J.  341 

1815,  April   18,  Sess.    38,    ch.  227 
(Judgments  and  Executions). .     18  J.  400 

1816,  April  12.    Sess.    39,    ch.    95 
(Village  of  Brooklyn) 19  J.  175 

1816,  April    17,   Sess.  39,   ch.  223 
(Banks)  _ 16  J.  264 

1816,Nov.5.Sess.40,  ch.  1  (Duelling)    20  J.  457 

1817,  Feb.  28,  Sess.  40,  ch.  551  (In- 
solvents)   20  J.    21 

1817,  Feb.  28,  Sess.  40,  ch.  60  (Ships 

and  Vessels) 20  J.  194 

1818,  April  10,  Sess.  40,  ch.94(Courts 

of  Justice  of  the  Peace) 17.  J.  130 

1817,  March  28,  Sess.  40,  ch.  134 

(Neversink  Turnpike  Co.) 16  J.  8 

1S17,  April  5,  Sess.  40,  ch.  177  (Poor) 

19J.  56 

1817,  April  5,  Sess.  40,  Ch.  179 

(Writs  of  Error) 18  J.  138 

1817,  April  15,  Sess.  40,  ch.  262 

(Canals).. 20  J.  103 


181S,  March  24,  Sess.  41,  ch.  55 
(Commissioners) 

1818,  April  10,  Sess.  41,  ch.  94  (Jus- 
tices' Courts) 20  J.  280, 

1818,  April  10,  Sess.  41,  ch.  94( Juris- 
diction of  Justices  of  the  Peace) 
:: 18J.  130, 

1818,  April  10,  Sess.  41,  ch.  94 (Jus- 
tices of  the  Peace)  ...19  J.  171, 
195,  264,  276, 

1818,  April  21.  Sess.  41,  ch.  253 
(Bank  of  Chenango) 

1818,  April  21  Sess.    41,    ch.    259 
(Abuses  in  Practice  of  the  Law) 

1819,  April  7,  Sess.  42.  ch.  101  (Debt- 
ors Imprisoned) 

1819,  April  7,  Sess.  42,  ch.  107  (Ag- 
ricultural Societies)' 

1820,  April  7,  Sess.  43,  ch.  159 (Jus- 
tices' Courts) 

1820,    April  12,    Sess.    43,  ch.   184 

(Judgments  and  Executions). . 
1820,  April  13,  Sess.  43,  ch.  202 

(Canals) • 

1820,  April  14,  Sess.  43,  ch.  245 

(Military  Bounty  Lands) 

1820,  April  14,  Sess.  43  ch.  245 

(Deeds)... 
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CASES  ARGUED  AND  DETERMINED 


STATE   OF  NEW  YORK, 


JANUARY  TERM,  1819,  IN  THE  FORTY-THIRD  YEAR  OF  OUR  INDEPENDENCE. 


MEMOKANDTJM. — During  the  last  vacation, 
Mr.  Chief  Justice  THOMPSON  resigned  his  seat 
on  the  Bench  of  this  Court,  having  been  ap- 
pointed Secretary  of  the  Navy  of  the  United 
States. 

Office    of    Chief  Justice    Vacant — Writs,    how 
Tested. 

When  the  office  of  Chief  Justice  is  vacant,  writs 
may  be  tested  in  the  name  of  the  senior  judge. 

MR.  E.  WILLIAMS  inquired  of  the  court, 
in  whose  name  the  writs  issued  during 
the  term  were  to  be  tested,  the  office  of  Chief 
Justice  being  vacant.  He  observed  that  the 
31st  article  of  the  Constitution  required  all 
writs  to  be  tested  "in  the  name  of  the  Chan- 
cellor or  chief  judge  of  the  court  from  whence 
they  shall  issue." 

THE  COURT  said  that  the  writs  must  be 
tested  in  the  name  of  -the  senior  judge. 


HULSE  v.  YOUNG. 

Auctioneer^ Action  by. 

An  auctioneer  who  sells  the  goods  of  a  third  per- 
son may  maintain  an  action  in  his  own  name  for 
the  price. 


Citation— 1  H.  BL,  81. 


I 


N  ERROR,  on  certiorari  to  a  justice's  court. 


The  defendant  in  error  brought  an  action, 
in  the  court  below,  against  the  plaintiff  in 
error,  for  goods  sold  and  delivered.  The 
goods  in  question  were  the  property  of  one 
2*]  *Murray,  and  were  sold  by  the  plaintiff 
below  as  an  auctioneer.  The  defendant  below 
objected  that  the  plaintiff  could  not  maintain 
the  action,  and  moved  for  a  nonsuit,  which 
the  justice  denied,  and  left  the  cause  to  the 
jury,  who  found  a  verdict  for  the  plaintiff 
below. 

Per  Curiam.  The  single  question  is,  whether 
the  auctioneer  could,  in  this  case,  maintain  a 
suit  in  his  own  name ;  and  there  can  be  no 
JOHNS.  REP.,  16. 


doubt  that  the  action  well  lies.  The  case  of 
Williams  v.  Mttlington,  1  H.  BL,  81,  is  a  very 
strong  authority  in  favor  of  the  auctioneer's 
right  to  sue  in  his  own  name,  though  the  sale 
is  at  the  owner's  house,  and  the  goods  were 
known  to  be  his  property.  Lord  Lough- 
borough,  Ch.  J.,  held  that  the  auctioneer  had 
a  possession  of  the  goods,  coupled  with  an 
interest  in  them,  and  not  a  bare  custody,  like 
a  servant  or  a  shopman,  and  that  it  made  no 
difference  whether  the  sale  be  on  the  owner's 
premises  or  in  a  public  auction  room  ;  for,  in 
both  cases,  there  is  an  actual  possession  by  the 
auctioneer,  not  merely  an  authority  to  sell. 
He  held,  too,  that  the  auctioneer  had  a  special 
property  in  him,  with  a  lien  for  the  charges  of 
the  sale,  the  commissions  and  the  auction 
duty,  which  he  was  bound  to  pay ;  and  that  if 
the  goods  were  delivered  without  payment, 
the  auctioneer  gave  credit  to  the  vendee  at  his 
own  risk.  We  cannot  find  that  this  case  has 
ever  been  questioned. 

Judgment  affirmed. 
Cited  in-1  Hall,  132. 


DELAMATER  t>.  SMITH. 

Practice — Notice  of  Argument — Objection. 

Where  a  case,  demurrer  or  special  verdict  is  no- 
ticed for  argument,  and  the  opposite  party  intends 
to  object  to  the  argument  coming  on  at  the  day,  on 
any  ground  of  irregularity,  he  must  give  notice  of 
an  application  to  the  court  for  that  purpose,  as  in 
non-enumerated  motions,  to  strike  the  cause  off 
the  calendar,  as  the  objection  will  not  be  heard 
when  the  cause  is  called  on  for  argument. 

MR.  TALCOT,  for  the  plaintiff,  moved  to 
bring  on  the  argument  of  this  case,  on 
the  usual  notice  and  affidavit  of  service. 

*Mr.  Cody,  contra,  objected  to  the  ar-  [*3 
gument  being  called  on.  on  the  ground  that  a 
copy  of  the  case  had  not  been  served  on  the 
defendant's  attorney,  and  offered  to  read  an 
affidavit  to  that  purpose. 

Mr.  Talcot  objected  to  the  reading  of  the 
affidavit,  as  such  a  practice  would  lead  to  sur- 
prise, and  the  court  would  be  hearing  a  non- 
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enumerated  motion  on  a  day  fixed  for  hearing 
enumerated  motions. 

Per  Curiam.  We  shall  not  let  the  argument 
come  on,  or  permit  a  judgment  to  be  taken  by 
default,  in  this  case.  But  we  think  proper  to 
lay  down  a  rule,  as  to  the  practice  in  future, 
that,  wherever  a  case,  demurrer  or  special 
verdict,  shall  be  duly  noticed  for  argument, 
the  court  will  not  hear  any  -suggestion  or  affi- 
davit, on  a  day  for  enumerated  motions,  to 
put  off  the  argument,  when  the  cause  is  called 
on  the  calendar.  But  where,  on  the  cause 
being  noticed  for  argument,  either  party  in- 
tends to  object  to  the  cause  coming  on  to  argu- 
ment, he  must  give  notice  of  an  application  to 
the  court  for  that  purpose,  as  in  non-enumer- 
ated motions,  to  strike  the  cause  off  the  calen- 
dar of  enumerated  motions. 

Cited  in-6  Cow.,  609;  4  Wend.,  197. 


SWARTWOUT  v.  HOAGE. 

Venue — Change  of— Affidavit. 

On  a  motion  to  change  the  venue,  where  the 
party  swears  that  he  has  good  defense,  on  the 
merits,  he  must  also  add  "  as  ne  is  advised  by  coun- 
sel," as  in  other  cases. 

MOTION  on  the  part  of  the  defendant  to 
change  the  venue  in  this  cause.     The  af- 
fidavit of  the  defendant  stated  that  he  had  a 
food  and  substantial  defense  on  the  merits, 
ut  did  not  add  "as  he  was  advised  by  coun- 
sel." 

Per  Curiam.  We  perceive  so  great  a  laxity 
in  affidavits  to  change  the  venue  that  we  think 
it  necessary  to  adopt  a  stricter  rule  than  has 
hitherto  been  observed  in  this  respect ;  and 
4*]  *shall  require  the  party  who  swears  to  a 
defense  to  state  "  as  he  is  advised  by  counsel." 

Motion  denied. 


LANSING  v.  ORCOTT. 

Practice — When  Court  will    Grant    Perpetual 
Stay  of  Proceedings. 

This  court,  to  prevent  fraud  or  great  injustice, 
will  order  a  perpetual  stay  of  an  execution,  pro- 
vided the  facts  are  made  clearly  to  appear  to  the 
court,  so  that  complete  justice  can  be  done  to  all 
the  parties  concerned:  otherwise,  the  execution 
may  be  stayed  for  a  definite  time,  so  as  -to  give  the 
party  an  opportunity  of  applying  to  the  Court  of 
Chancery  for  relief. 

MR.  FOOT,  for  the  defendant,  moved  for 
an  order  for  a  perpetual  stay  of  the  exe 
cution  issued  in  this  cause ;  and  read  a  num- 
ber of  affidavits  in  support  of  the  motion,  rely- 
ing on  the  case  of  Smith  v.  Page,  15  Johns. , 
395. 

Mr.  D.  Russell,  contra,  after  reading  several 
affidavits,  cited  2  Yeates'  Penn.,  516;  5  Binn., 
61 ;  7  Mass.,  71 ;  4  Cranch,  413  ;  1  Johns.  Ch., 
505. 

Per  Curiam.  There  are  so  many  parties  in- 
terested in  this  case,  and  the  facts  are  so  com- 

NOTE.— Change  of  venue— Affidavit.  See  N.  Y.  Sup. 
Ct.  Rules  48,  Ed.  1881. 
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plex,  that  we  cannot,  on  this  application,  do 
justice  to  all  concerned.  We  shall,  therefore, 
order  a  stay  of  the  execution  for  three  months, 
to  the  end  that  the  parties  may  apply  to  the 
Court  of  Chancery ;  and  that  no  costs  are  to 
be  allowed  to  either  side.  We  do  not  refuse 
to  interfere  further,  on  the  ground  of  any 
want  of  jurisdiction  ;  for  we  should  not  hesi- 
tate to  grant  relief  if  it  was  such  a  clear  case 
that  we  could  do  justice  to  all  the  parties  in- 
terested. 

Rule  accordingly. 
Cited  in-16  Barb.,  539:  22  How.  Pr.,  475. 


*!N  THE  MATTER  OF  M'QUEEN  ET  AL.  [*5 

t>. 

THE  MIDDLETbWN  MANUFACTURING 
COMPANY,  Absent  Debtors. 

Attachment — Corporations — Act  Relative  to 
Absconding  and  Absent  Debtors  does  not 
Apply  to. 

An  attachment  under  the  Act  Relative  to  Ab- 
sconding- and  Absent  Debtors  (24  sess.,  ch.  49 ;  1  N. 
R.  L.,  157),  does  not  lie  against  the  estate  of  a  cor- 
poration existing  in  another  state  and  indebted 
within  this  State;  for  the  Act  applies  to  natural  per- 
sons only,  not  to  bodies  corporate. 

Citations— 1  N.  R.  L.,  163 ;  3  Cai.,  257. 

ON  the  petition  of  the  above-named  creditors, 
and  affidavits  of  their  debt,  and  of  the  ab- 
sence of  the  defendants  out  of  the  State,  pur- 
suant to  the  Act  for  Relief  against  Absconding 
and  Absent  Debtors  (24  sess.  ch.  49),  the  Re- 
corder of  the  City  of  New  York,  on  the  6th  of 
November  last,  issued  an  attachment  against 
the  estate,  real  and  personal,  of  the  defendants, 
directed  to  the  sheriff  of  the  City  and  County 
of  New  York. 

Mr.  Caines,  for  the  defendants,  now  moved 
to  set  aside  the  attachment  and  proceedings 
under  it,  on  the  ground  that  process  under 
this  Statute  would  not  lie  against  a  corpora- 
tion, which,  he  said,  owed  its  legal  existence, 
or  personality,  to  the  Aot  creating  it,  and  was 
limited' in  its  locality  to  the  place  of  its  crea- 
tion. That  corporations  were  never  intended 
by  the  Legislature,  was  apparent  from  the 
language  of  the  Act,  particularly  of  the  21st 
section. 

Mr.  Romaine,  contra,  contended  that  the 
language  of  the  23d  section  of  the  Act  was 
general,  and  broad  enough  to  include  corpora- 
tions, as  well  as  natural  persons.  The  estate, 
real  and  personal,  of  every  debtor  who  resides 
out  of  the  State,  and  is  indebted  within  it,  is 
made  liable  to  be  attached,  and  sold  for  the 
payment  of  his  debts,  in  like  manner,  in  all 
respects,  as  the  estates  of  debtors  residing 
within  the  State.  Now,  a  corporation  may  be 
a  debtor  as  well  as  a  natural  person.  Where 


NOTE. — Corporations— Statutory  law. 

The  ivord" person"  in  a  statute  includes  corpora- 
tions if  they  fall  within  the  general  reason  and  de- 
sign of  the  act.  See  United  States  v.  Amedy,  11 
Wheat,  392,  note,  Law  Ed. 

The  above  case  of  McQueen  v.  Middletown  Mfg. 
Co.,  was  questioned  in  North  Mo.  R.  R.  Co.  v.  Akers, 
4  K  :n  is..  453.  See  citations  at  end  of  case,  and  N.  Y. 
Rev.  Stat..  for  further  statement  of  the  law  on  the 
subject  in  New  York. 
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the  word  "  persons"  is  used  in  a  statute,  it  in- 
cludes corporations,  as  well  as  individuals  : 
as  where  the  inhabitants  of  a  town  are  bound 
to  repair  a  bridge,  or  to  pay  taxes,  corpora- 
tions as  well  as  individuals  are  liable.  (2  Inst., 
697,  703  ;  Cowp.,  83. )' 

6*]  *SPENCER,  J.,  delivered  the  opinion  of 
the  court : 

An  attachment  having  been  issued  in  this 
case  against  the  estate  of  a  corporation  existing 
in  Middletown,  in  the  State  of  Connecticut,  a 
motion  is  now  made  for  a  supersedeas,  on  the 
ground  that  the  Statute  for  Relief  against 
Absconding  and  Absent  Debtors  does  not  au- 
thorize a  proceeding  against  a  corporation. 
The  attachment,  it  has  been  contended,  may 
issue  in  such  a  case,  under  the  23d  sec.  of  the 
Act.  (1  N.  R.  L.,  163.)  That  section  enacts 
that  the  real  and  personal  estate  of  every 
debtor  who  resides  out  of  this  State,  and  is  in- 
debted within  it,  shall  be  liable  to  be  attached 
and  sold  for  the  payment  of  his  debts,  in  like 
manner,  in  all  respects,  as  nearly  as  may  be, 
as  the  estates  of  debtors  residing  within  this 
State  ;  and  proof  is  required  by  two  witnesses 
of  the  residence  of  such  debtor  out  of  the 
State.  It  cannot  be  doubted  that  this  section 
must  be  construed  in  connection  with  the  other, 
sections  of  the  Act,  and  particularly  with  refer- 
ence to  the  1st  and  2lst  sections.  The  1st  section 
regulates  the  amount  of  the  debt  for  which  an 
attachment  may  issue,  and  the  21st  section 
provides,  that  if  the  debtor  shall,  before  the 
appointment  of  the  trustees,  apply  to  the  judge 
who  issued  the  attachment,  and  give  such  se- 
curity as  he  shall  approve,  to  the  creditor  at 
whose  instance  the  warrant  issued,  to  appear 
and  .plead  to  any  action  to  be  brought,  in  any 
court  of  law  or  equity  in  this  State,  within  six 
months  thereafter,  against  him  by  such  cred- 
itor, and  to  pay  such  sum  as  may  be  recovered 
in  such  action,  in  that  case,  such  judge  shall 
issue  a  supersedeas  to  the  warrant.  It  is  very 
certain  that  no  attachment  can  be  issued  under 
this  Act  against  <  domestic  corporations,  for 
they  cannot  conceal  themselves,  nor  abscond. 
The  court  have  no  doubt,  from  a  view  of  the 
whole  Act,  that  the  Legislature  intended  to 
authorize  proceedings  under  it  against  natural 
persons  only.  The  21st  section  supposes  that 
the  person  giving  the  security  to  appear,  and 
7*]  plead  to  any  action  to  be*brought,  would, 
if  within  the  State,  be  subject  to  a  suit ;  and, 
we  think,  a  foreign  corporation  never  could  be 
sued  here.  The  process  against  a  corporation 
must  be  served  on  its  head  or  principal  officer, 
within  the  jurisdiction  of  the  sovereignty 
where  this  artificial  body  exists.  If  the  presi- 
dent of  a  bank  of  another  state  were  to  come 
within  this  State  he  would  not  represent  the 
corporation  here  ;  his  functions  and  his  char- 
acter would  not  accompany  him,  when  he 
moved  beyond  the  jurisdiction  of  the  govern- 
ment under  whose  laws  he  derived  this  char- 
acter ;  and  though,  possibly,  it  would  be  com- 

1.— See  Bank  of  United  States  v.  Deveaux,  5 
Cranch,  61.  A  corporation,  as  such,  is  not  a  citizen, 
within  the  meaning  of  the  Constitution  of  the 
United  States ;  but  if  the  individuals  who  compose 
the  corporation  are  citizens  of  one  state,  it  may  sue 
a  citizen  of  another  state  in  the  C.  Court  of  the 
United  States.  Mayor,  &c.,  of  London  v.  Wood,  12 
Mod.,  669. 
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petent  for  a  foreign  corporation  to  constitute 
an  attorney  to  appear,  and  plead  to  an  action 
instituted  under  another  jurisdiction  ;  we  are 
clearly  of  the  opinion  that  the  Legislature  con- 
templated the  case  of  a  liability  to  arrest,  but 
for  the  circumstance  that  the  debtor  was  with- 
out the  jurisdiction  of  the  process  of  the  courts 
of  this  State  ;  and  that  the  Act,  in  all  its  pro- 
visions, meant  that  attachments  should  go 
against  natural,  :not  artificial  or  mere  legal 
entities.  The  1st  section  speaks  of  persons, 
and  throughout  the  Act  natural  persons  only 
were  intended  to  be  subjected  to  its  provisions. 

It  is  true  that  there  are  cases  in  which  cor- 
porate property  has  been  held  liable  to  be 
taxed,  under  Acts  which  subject  the  property 
of  inhabitants  to  taxation  ;  but  in  all  such 
cases,  the  tax  operated  in  rem,  on  the  estate  ; 
and  it  has  been  held  that  whoever  resided  on 
the  property  represented,  in  that  respect,  the 
corporation,  and  in  the  view  of  the  Act  were 
inhabitants  ;•  but  it  would  not  be  correct  to 
say,  abstractly,  that  a  corporation,  or  mere 
legal  entity,  was  an  inhabitant. 

The  Statute  under  consideration  being  an 
innovation  on  the  common  law,  ought  not  to 
be  carried  further,  by  construction,  than  the 
plain  and  manifest  intention  of  the  Legislature 
indicates. 

The  power  of  the  court  to  issue  a  supersedeas, 
if  they  adjudge  the  attachment  to  have  issued 
improvidently,  was  settled  in  the  case  of  Lenox 
v.  Howland,  3  Cai.,  257,  on  the  universally 
conceded  superintending  authority  which  this 
court  has  ever  possessed  over  inferior  jurisdic- 
tions, to  restrain  their  proceedings  when  they 
are  illegal  and  unwarranted  ;  *and  unless  [*8 
it  did  enjoy  and  exercise  this  salutary  power, 
there  would,  in  many  cases,  be  a  defect  of 
justice. 

Rule  for  a  supersedeas  accordingly. 

Doubted  and  distinguished — 4  Kas.,  469. 

Explained— 1  Story,  539. 

Cited  in— 1  Den.,  443 :  49  N.  Y..  309 ;  63  N.  Y.,  116 ; 
66  N.  Y.,  388:  4  Hun,  115;  7  Barb.,  659;  6T.  &C.,a59  ; 
4  How.  Pr.,  276;  15  How.  Pr.,  376 ;  18  How.  Pr.,  230 ; 
11  Abb.  N.  S.,  a59;  46  Super.,  402 ;  3  Daly,  401 ;  2  Co., 
92:  106  U.  S.,  354 ;  27  Wls.,  579 ;  38  Cal.,  154  ;  10 Minn., 
389,  391. 


IN  THE  BATTER  OF  BRADHURST  ET  AL. 

THE  PRESIDENT  AND  DIRECTORS  OF 
THE  FIRST  GREAT  SOUTHWESTERN 
TURNPIKE  ROAD  COMPANY. 

Construction  of  Act  Amending  Charter  of  Cor- 
poration— Jurisdiction  of  Supreme  Court—? 
Certiorari — Power  to  Award  Supersedeas. 

Proceeding's  under  the  Act  (sees.  40,  ch.  134)  to 
Amend  the  Act  Incorporating  the  Neversink  Turn- 
pike Road  Company,  may  be  brought  before  this 
court  by  certiorari.  And  the  court  will,  on  motion, 
order  a  certificate  or  execution,  delivered  to  the 
sheriff,  for  the  sale  of  the  lands  assessed,  by  virtue 
of  the  Act,  to  be  superseded,  on  the  ground  of  ir- 
regularity, for  want  of  notice  required  by  the  Act' 
to  be  given  to  the  parties  interested. 

Citations— 2  Cai.,  179, 182,  318 ;  7  T.  R.,  363 ;  1  Johns. 
Cas.,  137 ;  3  Johns.  Cas.,  141, 278 ;  3  Cai.,  257  ;  1  Johns., 
165,  174  ;  7  Johns.,  298. 

AN  ACT  of  the  Legislature  was  passed  the 
28th  of  March,  1817,  entitled  "  An  Act  to 
Amend  the  Act  Incorporating  the  Neversink 
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Turnpike  Road  Company,  and  for  altering  the 
name  and  style  of  the  said  Company."  (40th 
sess.,  ch.  134.)  By  the  1st  section  of  the  Act, 
the  Council  of  Appointment  was  authorized  to 
appoint  three  freeholders  to  make  an  equitable 
and  proportionate  assessment  on  such  land,  in 
the  Counties  of  Ulster,  Sullivan,  Delaware  and 
Broome,  described  in  the  Act,  as  shall,  in  their 
judgment,  be  materially  benefited  by  making 
and  finishing  the  said  road,  not  exceeding 
$1,200  for  each  mile  of  the  road  ;  and  as  soon 
as  the  assessment  was  finished,  the  commis- 
sioners were  to  furnish  a  certified  copy  thereof, 
to  be  deposited  in  the  clerk's  office  of  each  of 
the  said  counties,  for  the  inspection  of  all  per- 
sons interested,  and  another  copy  to  be  deliv- 
ered to  the  President  and  Directors  of  the  Com- 
pany, which  assessment,  when  completed, 
was  to  be  a  lien  on  the  lands,  &c.  Provided 
that  the  commissioners,  before  depositing  their 
assessments,  as  directed,  shall  cause  notice  to 
be  published  for*  six  weeks  successively,  in  at 
least  one  newspaper  published  in  each  of 
the  said  counties,  and  also  in  one  newspaper 
printed  in  the  City  of  New  York,  and  in  the 
newspaper  printed  by  the  State  printer,  that 
the  assessments  were  completed,  and  copies 
thereof  deposited,  as  required,  to  be  examined 
by  any  person  interested,  or  his  agent,  "during 
one  month"  from  and  after  a  certain  day,  to 
be  named  in  the  said  notice  for  that  purpose ; 
9*]  and  that  at  the  expiration  of  *the  said  one 
month,  they  will  meet  on  a  certain  time  and 
place,  in  the  said  notice  to  be  specified,  to  re- 
view the  said  assessment,  on  the  application  of 
any  person  conceiving  himself  aggrieved ;" 
and  it  is  made  the  duty  of  the  commissioners, 
during  the  said  month,  to  submit  the  said  as- 
sessment roll  to  the  inspection  of  any  person 
applying  for  that  purpose,  and  at  such  time 
and  place  thereafter  as  shall  have  been  notified 
by  them,  as  aforesaid,  they  shall  review  the 
said  assessment,  &c. 

The  commissioners  appointed  under  the 
Act,  gave  notice,  on  the  28th  of  February, 
1818,  that  copies  of  the  assessment  made  by 
them,  under  the  Act,  might  be  seen  and  exam- 
ined at  the  respective  places  of  abode  of  the 
commissioners,  in  the  town  of  Saugerties,  in 
the  County  of  Ulster,  and  in  the  village  of 
Bingham,  in  the  County  of  Broome,  from  the 
9th  of  March  next  following,  until  the  10th  of 
April  following  ;  and  that  on  the  10th  of  April 
next  the  commissioners  would  meet  at  the 
house  of  .1.  E.,  &c.,  in  the  village  of  D.  and 
County  of  Delaware,  to  review  and  correct  the 
said  assessment,  &c.,  which  notice  was  pub- 
lished in  the  Ulster  Gazette,  once  a  week,  for 
six  weeks,  commencing  with  the  28th  of  Febru- 
ary, 1818. 

The  commissioners,  afterwards,  under  the 
7th  section  of  the  Act,  delivered  to  the  sheriff 
of  Ulster  a  transcript  of  the  assessment  roll, 
with  a  certificate,  &c.,  that  the  lands  assessed 
might  be  advertised  for  sale,  and  so  much 
thereof  as  might  be  necessarv  to  satisfy  the 
sums  assessed,  with  the  sheriff's  fees,  be  sold, 
&c.  The  sheriff,  accordingly,  proceeded  to 
advertise  the  lands  mentioned  for  sale. 

A  motion  was  made  on  the  last  day  of  the 
October  Term,  that  the  sale  of  the-  lands  men- 
tioned in  the  certificate  delivered  by  the  com- 
missioners to  the  sheriff  be  perpetually  stayed 
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and  that  the  certificate  bfe  vacated,  or  for  such 
order,  process  or  relief  as  the  court  might 
think -proper  to  grant.  The  court,  not  having 
time  to  hear  the  motion  argued,  directed  a 
stay  of  all  proceedings  by  the  sheriff,  &c.,  un- 
til this  term  ;  and  the  motion  was  now  re- 
newed, in  behalf  of  the  owners  of  the  lands 
assessed  and  advertised  for  sale. 

*Mr.  Tilloteon,  in  support  of  the  mo-  [*1O 
tion,  contended  that  the  court  had  jurisdiction 
and  might  afford  relief.  The  notice  of  the 
application  was  sufficient  to  entitle  the  parties 
aggrieved  to  such  remedy  or  relief  as  the  court 
might  think  proper  to  grant,  either  by  setting 
aside  the  proceedings  on  this  motion,  or  by 
directing  a  writ  of  certiorari  to  bring  up  the 
whole  proceedings,  or  by  mandamus,  though, 
perhaps,  there  might  be  some  doubts  whether 
a  certiorari  would  Jie. 

This  court  has  a  general  superintending 
power  over  all  inferior  jurisdictions  and  offi- 
cers to  correct  any  irregularities  in  their  pro- 
ceedings. In  Gilbert  v.  The  Columbia  Turn- 
pike Co.,  3  J ohns.  Gas.,  107,  the  proceedings 
were  brought  before  the  court  on  certiorari; 
and  the  court  held  that  where  a  special  power 
is  granted  by  statute,  affecting  the  property  of 
individuals,  it  must  be  pursued  strictly,  and  it 
must  appear  on  the  face  of  the  proceedings 
that  the  directions  of  the  Statute  have  been 
strictly  observed.  So  in  Lawton  v.  The  Com- 
missioners of  Highways  of  Qambridge,  2  Cai., 
179,  where  the  proceedings  were  brought  up 
by  certiorari,  it  was  decided  that  this  court  is 
clothed  with  the  same  common  law  authority 
as  the  Court  of  King's  Bench  in  England,  and 
had  jurisdiction  over  and  might  award  a  cer- 
tiorari, not  only  to  all  inferior  courts,  but  to 
persons  invested  by  the  Legislature  with  power 
over  the  property  or  rights  of  the  citizen.  (4 
Hawk.,  144;  1  Salk.,  146;  1  Lord  Raym., 
580;  2T.  R.,  235.) 

It  seems  that  a  certiorari  lies  only  in  those 
cases  where,  if  the  court  below,  to  whom  it  is 
directed,  were  a  court  of  record  at  common 
law,  a  writ  of  error  might  be  brought.  (Com. 
Dig.,  Certiorari,  A,  1,  .D  ;  Sayre,  6,  7  ;  Str., 
933,  944  ;  2  T.  R.,  235  ;  2  Cai.,  179  ;  3  Johns. 
Cas.,  107  ;  10  Johns.,  470.)  It  cannot  be  pre- 
tended that  a  writ  of  error  would  lie  in  this 
case.  The  proceedings  of  these  commission- 
ers are  properly  ministerial,  not  judicial ;  and, 
admitting  that  a  certiorari  might  lie,  still  a 
writ  of  mandamus  would  be  a  proper  and  a 
more  immediate  and  effectual  remedy  in  this 
case.  (Bac.  Abr.,  Mandamus,  C,  D  ;  .3  Bl. 
Com.,  110;  3  Burr.,  1267,  1659;  4  Burr., 
2188;  3T.  R.,  651.) 

There  can  be  no  doubt  of  the  irregularity  of 
the  proceedings*in  this  case.  The  parties  [*1 1 
are  clearly  entitled,  under  the  1st  section  of  the 
Act,  to  six  weeks'  notice  of  the  time  and  place 
of  depositing  the  assessment  rolls,  &c.,  exclu- 
sive of  the  four  weeks  allowed  for  the  exam- 
ination of  them.  Again  ;  by  the  5th  section 
of  the  Act,  the  assessments  are  payable  in  four 
installments,  of  which  due  notice  is  required 
to  be  given,  by  advertisement  published,  in 
each  of  the  counties  through  which  the  road 
runs,  for  six  weeks  successively.  Where  a 
special  power  is  conferred  by  statute,  as  in 
this  case,  it  must  be  strictly  pursued. 

Messrs.  Sudam  and  Beits,  contra,  objected  to 
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the  mode  of  application  for  relief,  by  motion. 
True,  in  regard  to  any  process  issuing  out  of 
this  court,  as  to  any  matter  within  its  jurisdic- 
tion, it  may  interpose,  on  motion,  to  prevent 
abuse.  Nor  could  it  be  denied  that  this  court 
had  the  same  superintending  power  over  all 
inferior  jurisdictions  as  the  Court  of  K.  B. 
possessed.  But  here  is  not  a  case  presented 
for  the  exercise  of  that  power.  There  is  no 
actual  injury  to  property ;  but  a  mere  lien 
•created  by  the  assessment,  and  two  years  are 
allowed,  by  the  Act,  after  the  sale,  for  re- 
demption. The  purchaser  under  the  sheriff, 
can  only  enforce  his  right  by  an  action  of  eject- 
ment against  the  owners  or  occupiers  of  the 
land,  in  which  action  the  regularity  of  the  pro- 
ceedings and  of  the  sale  may  be  tried.  Will 
this  court  decide  on  the  rights  of  the  parties 
on  the  affidavits  of  persons  interested,  and 
who  could  not  be  witnesses  on  a  trial  ?  If  the 
court  has  no  jurisdiction,  consent  will  not  give 
it.  (3  Cai.,  129.)  It  does  not  depend  on  the 
greater  or  less  degree  of  aggravation.  If  the 
court  has  no  jurisdiction  of  the  principal 
question,  it  has  none  of  its  incidents.  (Case  of 
Ferguson,  9  Johns.,  239,  per  Kent,  Ch.  J.)  . 

Where  the  party  applies  to  the  equitable  in- 
terference of  the  court  for  relief,  on  motion,  it 
is  always  on  the  ground  of  an  immediate  in- 
jury, or  imminent  danger  of  irreparable  dam- 
age, when  a  summary  remedy  is  the  only 
means  of  protection.  In  the  case  of  Gilbert  v. 
The  Columbia  Turnpike  Co.,  which  has  been 
cited,  the  proceeding  was  by  certiorari.  In 
Ball  v.  Partridge,  1  Sid.,  296,  in  the  case  of  The 
12*]  * Commissioners  of  the  Cambridge  Fens, 
the  court  held  that  a  certiorari  would  not  lie 
to  remove  the  proceedings,  but  if  anything,  it 
was  a  procedendo.  Where  a  party  has  a  rem- 
edy by  action,  and  the  danger  of  injury  is  not 
imminent,  the  court  will  not  interpose  on  mo- 
tion. A  mandamus  is  clearly  not  the  proper 
remedy  ;  a  certiorari  may,  perhaps,  lie  ;  but  it 
is  enough,  in  the  present  instance,  to  show  that 
the  present  motion  cannot  be  sustained.  If 
there  is  no  danger  that  the  property  can  be 
taken  away  before  any  action  or  legal  remedy 
can  be  applied,  there  can  be  no  ground  for 
this  application  for  summary  relief.  (Cro. 
Oar.,  543  ;  1  Sid.,  166,  355  :  Roll.  Abr.,  395  ;  2 
Bac.  Abr. ,  Courts  of  Cinque  Ports — Stannaries 
—Commissioners  of  Sewers,  208,  209,  211,  213, 
214  ;  5  Co.,  99  b  •  Rooke's  case,  2  Bulst.,  197  ; 
3  Inst.,  125  ;  Cro.  James,  336.) 

Mr.  Henry,  in  reply,  said  it  was  proper  to 
make  this  application,  that  the  court  might 
point  out  to  the  party  injured  his  proper  rem- 
edy, whether  it  was  summary,  by  motion  or 
by  certiorari,  mandamus  or  prohibition,  neither 
of  which  writs  could  issue  without  cause 
shown  to  the  court.  The  fit  and  proper  rem- 
edy, he  insisted,  was  by  motion.  By  the  Act, 
the  sheriff,  on  receiving  the  assessment  roll  1 
and  certificate,  under  the  hands  and  seals  of 
the  commissioners, is  to  proceed, in  all  respects, 
as  on  an  execution.  He  acts  ministerially.  A 
eertiorari  cannot  suspend  an  execution  com- 
menced ;  nor  can  it  be  directed  to  a  ministe- 
rial officer.  The  effect  of  the  sale  is  to  vest ! 
the  land  in  the  purchaser  in  fee  simple.  Ad- 
mitting that  the  purchaser  must  bring  his 
ejectment,  and  that  the  owner  may  defend  the 
suit,  on  the  ground  of  irregularity  ;  yet  what 
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a  multitude  of  suits  against  all  the  owners  of 
these  lands,  throughout  these  extensive  coun- 
ties, must  arise  !  What  a  floodgate  of  litiga- 
tions would  be  opened  !  A  prohibition  cannot 
lie  in  such  a  case  ;  for  it  can  only  be  directed 
to  a  court  of  record.  A  certiorari  cannot  be 
effectual ;  for  it  must  be  directed  to  the  com- 
missioners, who  will  return  their  proceedings, 
but  it  will  not  stay  the  execution  of  the  proc- 
ess delivered  to  the  sheriff.  Besides,  it  goes 
only  to  courts  of  jurisdictions  whose  proceed- 
ings are  of  record  or  in  writing. 

*Again,  suppose  a  false  return;  it  can-  [*13 
not  be  controverted,  but  must  be  conclusive  ; 
and  though  the  party  might  have  an  action  for 
a  false  return,  yet  it  will  be  no  adequate  rem- 
edy. On  a  return  to  a  mandamus,  the  matters 
of  fact  may  be  traversed  ;  it  is,  therefore,  a 
more  fit  remedy. 

Per  Curiam.  There  can  be  no  doubt  of  the 
power  of  this  court  to  cause  these  proceedings 
to  be  brought  before  them.  It  has  been  fre- 
quently decided  that  when  the  Legislature  con- 
fer a  power  on  any  inferior  tribunal,  the  exer- 
cise of  which  may  affect  the  rights  of  person 
or  property,  notwithstanding  their  decision 
may  be  declared  to  be  final,  yet  this  court,  like 
that  of  the  Court  of  K.  B.,  has  a  general  super- 
intending control  over  its  proceedings.  (2 
Cai.,  179,  182.)  Nor  can  there  be  any  doubt 
of  our  power  to  grant  a  certiorari.  The  par- 
ties aggrieved  have  a  right  to  that  writ ;  and  if 
asked  for,  we  could  not  refuse  it.  The  case 
of  The  King  v.  Bagshaw,  7  T.  R.,  363,  is  per- 
fectly analogous  to  the  present.  Under  a  Turn- 
pike Act  the  trustees  had  power  to  turn  the 
road  through  private  grounds,  making  satis- 
faction to  the  persons  interested  for  the  dam- 
age they  might  sustain.  And  the  trustees  were 
authorized  to  give  notice  to  the  parties  to  treat, 
and  in  case  of  their  neglect  or  refusal  to  do  so, 
within  twenty  days  after  such  notice,  or  in 
case  they  could  not  agree,  to  summon  a  jury  to 
inquire  into  and  assess  the  damages,  and  to 
order  the  sum  so  assessed  to  be  paid  by  the 
owners,  according  to  the  verdict.  The  pro- 
ceedings in  that  case  having  been  removed  to 
the  Court  of  K.  B.  by  certiorari,  and  it  appear- 
ing that  the  trustees  had  given  no  notice  to  the 
party  injured,  the  verdict,  assessment  of  dam- 
ages and  order,  then  were,  on  a  rule  to  show 
cause,  quashed.  But  the  immediate  and  chief 
purpose  of  the  present  application  is  to  have 
the  certificate  or  execution  set  aside,  on  the 
ground  of  irregularity  ;  and  a  certiorari  would 
not  be  adequate  to  the  exigency  of  the  case,  as 
it  would  not  reach  the  execution.  We  must, 
then,  have  power  to  afford  relief  in  some  other 
way  ;  and  that  is  on  motion. 

Analogous  cases  have  come  before  this  court, 
as  to  proceedings  under  the  ' '  Act  for  Relief 
against  Absconding  and  *absent  Debtors;"[*  14 
and  we  have,  on  motion,  afforded  every  relief 
which  the  case  required.  We  have  stayed  the 
proceedings,  and  have  modified  them,  accord- 
ing to  the  equity  and  justice  of  the  case.  (In 
Matter  of  M'Kinley,  1  Johns.  Cas.,  137;  Learned 
v.  Duval,  3  Johns.  Cas.,  141  ;  3  Johns.  Cas., 
278;  Lenox  v.  Howland,  3  Cai.,  257;  2  Cai.,  318; 
1  Johns.,  165,  174;  7  Johns.,  248.)  We  have 
done  this  by  virtue  of  our  general  superintend- 
ing power  over  all  such  inferior  jurisdictions; 
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and  we  shall  exercise  that  power  in  the  present 
case. 

According  to  the  true  construction  of  the 
Act,  the  parties  were  entitled  to  six  weeks' 
notice,  in  addition  to  the  four  weeks,  during 
which  the  rolls  were  to  remain  for  inspection. 
The  certificate,  or  execution  therefore,  has 
been  prematurely  issued.  It  was  irregular,  and 
we  have  power  to  set  it  aside.  It  would  be 
lamentable,  indeed,  if  we  had  not  power  over 
these  proceedings  to  prevent  abuse,  if  any 
should  arise,  and  to  attain  the  great  purposes 
of  justice.  We  shall,  accordingly,  order  a 
writ,  or  mandate,  in  the  nature  of  a  supersedeas 
to  the  certificate  or  execution,  in  the  hands  of 
the  sheriff,  to  be  issued.  At  present  we  inter- 
fere only  in  regard  to  the  execution.  The 
parties  may,  if  they  think  proper,  bring  up  the 
whole  proceedings  by  certiorari. 

Supersedeas  awarded. 
Cited  in-32  N.  Y.,  722. 


LIVINGSTON  v.  TEN  BROECK. 

1.  Deeds — Ancient — Language  of.  Equivocal — 
Usage  of  Parties  Admissible  to  Explain — 
Building — May  Include  Fences.  2.  Common 
Appurtenant  Apportionment — Right  of  Com- 
mon Becomes  Extinct,  when. 

Where  the  words  of  an  ancient  deed  are  equivocal, 
the  usage  of  the  parties,  under  the  deed,  is  admis- 
sible to  explain  them. 

So,  where  the  grantor,  in  deed  executed  in  1694, 
gave  to  the  grantee  the  privilege  of  cutting  timber, 
to  be  used  for  building  on  the  premises  conveyed, 
from  the  woods  of  the  grantor,  evidence  that  the 
grantee,  and  his  heirs,  &c.,  with  the  knowledge  of 
the  grantor,  his  heirs,  &c.,  had  cut  Wood  for  the 
purpose  of  erecting  fences  on  the  premises,  is  ad- 
missible to  show  the  intention  of  the  parties,  to  ap- 
ply the  word  "  building  "  to  the  making  of  fences, 
as  well  as  to  the  erection  of  houses  and  barns. 

And  it  seems  that,  at  this  day,  the-term  "building" 
is,  in  common  parlance,  applied  to  the  making  of 
fences. 

Common  appurtenant  may  be  apportioned. 

But  where  the  owner  of  land,  to  which  common 
is  appurtenant,  purchases  part  of  the  land  out  of 
which  common  is  to  be  taken,  or  the  owner  of  part 
of  the  land  out  of  which  common  is  to  be  taken, 
purchases  the  land,  or  part  of  the  land,  to  which  the 
common  is  appurtenant,  the  right  of  common  be- 
comes extinct,  not  only  as  to  the  part,  but  as  to  the 
whole. 

Citations— Co.  2  Inst.,  282 ;  3  Atk.,  577;  Cowp..  822 : 3 
T.  R.  (notes'),  291,  286,  288  ;  4  T.  R.,  821 ;  4  East,  335,  336; 
Peake  Ev.,  119,  I'M);  Phil.  Ev.,  419  ;  Co.  Litt.,  122  (b); 
Cro.  Car..  482;  8  Co.,  156;  Hob.,  235;  5  Vin.,  17,  pi.  19:  4 
Co.,  36;  8  Co.,  156;  Cro.  Eliz.,  593. 

THIS  was  an  action  of  trespass  for  breaking 
and  entering  the  plaintiff's  close,  in  the 
15*]  town  of  Livingston,  in  the  County  *of 
Columbia,  and  treading  down,  &c.,  the  grass 
and  corn,  tearing  up,  &c.,  the  earth  and  soil, 


cutting  and  carrying  away  the  hay  and  grain, 
cutting  and  carrying  away  the  trees  and  under- 
wood, and  breaking  and  destroying  part  of  the 
fences ;  and  for  breaking  and  entering  the 
plaintiff's  close,  in  the  town  of  Gallatin,  in  the 
said  County  of  Columbia,  and  cutting  down, 
&c.,  the  trees  and  underwood.  The  defendant 
pleaded  not  guilty,  with  notice  that  he  would 
give  in  evidence,  at  the  trial,  that  before  and 
at  the  times  the  trespasses  were  supposed  to 
have  been  committed,  the  defendant  was  pos- 
sessed of  and  entitled  to  a  right  and  privilege 
of  grazing  his  cattle  in  the  woods  of  what  is 
now  commonly  called  the  manor  of  Livingston, 
not  yet  appropriated  or  fenced  in;  and  also,  of 
cutting  and  hewing  timber  for  building  or  fire- 
wood, so  much  as  the  farm,  formerly  occupied 
by  one  Jacob  Vosburgh,  should  have  occasion 
for,  and  the  half,  x>r  moiety,  of  a  small  plain 
or  flat  of  ten  or  twelve  morgans  (acres) ;  and 
the  supposed  trespasses  were  committed  on 
premises  situated  in  the  said  manor,  by  virtue 
of  the  said  privilege.  And  that  the  defendant 
would  further  give  in  evidence  that  he  and  his 
ancestors  had,  from  time  immemorial,  been 
possessed  of  and  enjoyed  the  right  of  grazing 
their  cattle  in  the  woods  of  the  manor  of  Liv- 
ingston, not  then  nor  yet  appropriated  or  fenced 
in;  and  of  cutting  and  hewing  timber,  &c.,  as 
much  as  the  farm,  formerly  occupied  by  J. 
Vosburgh,  and  since  in  the  possession  of  the 
defendant  and  his  ancestors,  should  have  oc- 
casion for;  and  the  half,  or  moiety,  of  a  small 
plain,  &c.  The  cause  was  tried  before  the 
Honorable  James  Kent,  then  Chief  Justice,  at 
the  Columbia  Circuit,  in  October,  1813. 

At  the  trial,  the  plaintiff  gave  in  evidence 
that  one  Christian  Colepaugh,  in  the  winter  of 
1812,  by  the  direction  of  the  defendant,  made 
one  thousand  rails,  and  cut  four  hundred 
stakes,  in  a  wood  lot  in  the  manor  of  Living- 
ston, which  had  been  lately  laid  out  as  a  wood 
lot  for  the  plaintiff,  as  one  of  the  proprietors 
of  the  manor;  that  the  lot  was  part  of  the  com- 
mon of  the  manor,  and  that  the  rails  and  stakes 
so  cut  were  carried  on  the  defendant's  farm 
and  there  used. 

The  defendant  gave  in  evidence  a  deed,  dated 
the  29th  of  *October,  1694,  from  Robert  [*16 
Livingston  to  Derrick  Wessels,  in  fee,  for  •a 
certain  piece  of  land  in  the  manor  of  Living- 
ston, containing  "five  and  twenty  hundred 
men's  treads  or  paces  square;"  also,  "the half, 
or  moiety,  of  a  small  plain  or  flat,  which  lies, 
&c.,  being  ten  or  twelve  morgan  at  the  most;" 
and  also  six  hundred  acres  of  woodland,  &c. ; 
and  he  did  "further  grant  unto  the  said  Derrick 
Wessels  and  his  heirs  forever,  the  privilege  of 
grazing  of  his  cattle  in  the  woods  of  the  said 
Livingston,  in  the  manor,  not  yet  appropriated 


NOTE.— Deeds—  Construction  of— Usage  of  parties 
— When  evidence  of,  admissible. 

"The  reasons  which  warrant  the  admission  of 
evidence  of  usage  in  any  case  apply  equally  whether 
it  be  required  to  aid  the  interpretation  of  a  statute, 
a  public  charter  or  a  private  deed ;  and  whether  the 
usage  be  still  existing  or  not,  if  it  were  contempo-; 
raneous  with  the  instrument.  And  where  the  lan- 
guage of  a  deed  is  doubtful  in  the  description  of 
the  land  conveyed,  parol  evidence  of  the  practical 
interpretation  by  the  acts  of  the  parties  is  admissi- 
ble to  remove  the  doubt."  1  Greenl.  Ev.,  sec.  293. 
citing  Withnell  v.  Gartham,  6T.  R.,  388 ;  Stammers 
v.  Dixon.  7  East,  200;  Wadley  v.  Bayliss,  5  Taunt.. 
752;  Haydon's  case,  3  Co.,  7;  Wells  v.  Porter,  2 
40 


Bing.  N.  C.,  729 ;  Devonshire  v.  Lodge,  7  B.  &  C.,  36, 
39,  40;  Chad  v.  Tilsed.2  B.  &  B.,  403:  Att'y  Gen.  v. 
Boston,  9  Jur.,  838, 2  Eq.  Rep.,  107 ;  Farrar  v.  Stack- 
pole,  6  Greenl.,  154 ;  Merriain  v.  Harsen.  2  Barb., 
Ch.,  232;  Stone  v.  Clark,  1  Met.  378  ;  Cook  v.  Booth, 
Cowp.,  419  (overruled  in  its  application  of  the  prin- 
ciple); Cambridge  v.  Lexington,  17  Pick.,  222 ;  Choate 
v.  Burnham,  7  Pick.,  274 ;  Allen  v.  Kingsbury,  16 
Pick.,  239. 

On  the  subject  of  practical  location  of  boundaries, 
see  Jackson  v.  Dysling,  2  Cai.,  198,  note. 

See  further,  on  general  subject.  Stewart  v.  Pat- 
rick. 68  N.  Y.,  450 :  Robinson  v.  Kime,  70  N.  Y.,  147 : 
Jackson  v.  Bowen,  1  Cai.,  358,  note ;  Abbott's  Trial 
Evidence,  699. 
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or  fenced  in;  and  also  for  cutting  and  hewing 
of  timber  for  building  or  firewood,  so  much  as 
the  said  farm,  now  occupied  by  Jacob  Vos- 
burgh  "  (being  the  premises  first  granted  and 
described  in  the  deed),  "shall  have  occasion 
for;  and  the  said  half  or  moiety  of  the  small 
plain  or  flat,  of  ten  or  twelve  morgan,  and  no 
more;  and  the  said  Robert  Livingston  reserved 
to  himself  and  his  heirs  and  assigns  forever, 
the  cutting  and  hewing  of  timber  and  grazing, 
in  the  five  and  twenty  hundred  treads  or  men's 
paces;  that  is  to  say,  in  the  woods  not  appro- 
priated or  fenced  in,  in  the  five  and  twenty 
hundred  treads  square,  then  conveyed  to  the 
said  Wessels,  together  with,"  &c.  The  defend- 
ant deduced  a  regular  title  to  himself  from  the 
grantee,  D.  Wessels. 

The  Chief  Justice  ruled  that  the  words  in  the 
grant,  giving  the  grantee  the  right  of  cutting 
timber  for  building  or  firewood,  did  not  extend 
to  give  him  a  right  of  cutting  timber  for  build- 
ing fences  on  the  premises;  whereupon,  the 
defendant's  counsel  offered  to  prove  that  the 
defendant  and  his  ancestors,  owning  and  oc- 
cupying the  farm  formerly  occupied  by  J. 
Vosburgh,  had,  with  the  knowledge  of  the 
grantor,  and  of  his  heirs  and  devisees,  and  with- 
out molestation,  exercised  the  right  of  cutting 
and  carrying  away  from  the  commons,  in  the 
manor  of  Livingston,  timber  for  building  and 
supporting  the  fences,  on  the  premises  con- 
veyed, for  as  long  time  back  as  the  memory  of 
man  can  reach.  The  evidence  was  objected  to, 
and  was  overruled  by  the  Chief  Justice,  who 
held  that  it  was  inadmissible,  either  as  explan- 
atory of  the  intention  of  the  parties  to  the  origi- 
nal deed,  and  their  representatives,  or  as 
establishing  a  prescriptive  right,  or  in  any  way 
17*]  supporting  the  defense  set  up  *by  the 
defendant ;  to  which  opinion  the  defendant's 
counsel  excepted. 

The  plaintiff  gave  in  evidence  a  deed,  dated 
May  4th,  1796,  from  the  defendant  and  his  wife 
to  Henry  Livingston,  in  fee,  for  four  hundred 
and  fortyrsix  acres,  thr.ee  roods  and  thirty-four 
perches  of  land;  a  lease  from  year  to  year,  pur- 
porting to  be  executed  for  the  purpose  of  vest- 
ing the  possession  in  the  lessees,  to  enable  them 
to  receive  a  release,  dated  the  30th  of  May,  1796, 
from  Derrick  Wessels  Ten  Broeck,  the  father 
and  devisor  of  the  defendant,  and  Dorothy,  his 
wife,  to  Seth  Curtis  and  Thomas  Brodhead,  for 
nine  acres  and  seventeen  perches  ;  and  a  deed, 
dated  the.  24th  of  February,  1802,  from  John 
Sanders  and  Albutina,  his  wife,  who  was  a 
daughter  and  devisee  of  D.  W.  Ten  Broeck,  to 
Thomas  Brodhead,  in  fee,  for  twenty-nine 
acres,  three  roods  and  twenty  perches.  The  de- 
fendant's counsel  objected  to  the  reading  these 
deeds,  but  the  Chief  Justice  allowed  them  to  be 
given  in  evidence,  and  charged  the  jury  that 
those  deeds  operated  in  law  as  an  extinguish- 
ment of  all  right  of  common  to  which  the  de- 
fendant might  otherwise  have  been  entitled 
under  the  original  deed.  A  verdict  was  ren- 
dered for  the  plaintiff,  and  the  defendant 
tendered  a  bill  of  exceptions  to  the  opinion  of 
the  Chief  Justice. 

Mr.  Van  Buren,  Attorney-General,  for  the 
defendant. 

1.  The  right  of  common  was  not  extinguished 
by  the  severance  of  the  premises.  It  is  com- 
mon appurtenant,  and  may  be  apportioned  by 
JOHNS.  REP.,  16. 


alienation  of  a  part  of  the  land  to  which  the 
common  is  appurtenant.  (Co.  Litt.,  Villenage, 
122  a  ;  Sachexerill  v.  Porter,  Cro.  Car.,  482; 
Wyat  Wild' s  case,  8  Co..  156,  157;  Tyrringham '* 
case,  4  Co.,  36,  37,  38;  Vicars  v.  Langhan,  Hob., 
235;  Noy,  30;  2  F.  N.  B.,  180,  181,  N.) 

2.  The  construction  of  the  deed  ought  to  be 
favorable,  so  as  to  prevent  a  forfeiture  ;  ut  res 
magis  vakat,  quampereat.     (Corbet  v.  Stone,  T. 
Raym.,  142;  3  Newman's  Convey.,  221;  2  Roll. 
Abr.,  56.) 

3.  Parol  evidence  of  usage,  or  the  practical 
construction  given  to  the  words  of  the  grant, 
"timber  for  building  and  firewood,"  by  the 
acts  of  the  parties,  ought  to  have  been  admit- 
ted.   *Coke  says  optimus  interpres  rerum  [*  1 8 
usus  ;    that  where  franchises  are  claimed  un- 
der an  ancient  charter,  and  the  words  are  ob- 
scure; and  the  party  claiming  expounds  them, 
and  shows  a.  continual  possession  according  to 
that  exposition,  the  inquiry  always  is  as  to  the 
possession  and  use.  (2  Inst. ,  282.)  It  is  an  estab- 
lished rule  that  where  the  language  of  ancient 
deeds  and  charters  is  obscure,  or  their  con- 
struction doubtful,  resort  may  be  had  to  usage 
and  the  uniform  practice  under  the  instru- 
ment ;    for  such  continued  usage  is  the  best 
practical  exposition  of  the  meaning  of  the  par- 
ties.    (3  Atk.,  576  ;  Cowp.,  819  ;  3  T.  R.,  279, 
288,  note;  4  T.  R.,  810  ;  6  T.  R.,  388  ;  4  East, 
327  ;  7  East,  199.) 

Messrs.  James  Strong  and  E.  Williams,  con- 
tra. The  parol  evidence  offered  was  not  to  any 
matter  pleaded  or  contained  in  any  notice,  and 
was,  therefore,  inadmissible.  The  fact  of 
trespass  is  not  denied.  The  defendant  pre- 
scribes for  a  right  of  common.  There  is  m,uch 
confusion  in  the  books  as  to  common  append- 
ant  and  common  appurtenant.  The  distinc- 
tion seems  to  be,  that  common  appendant  is 
attached  to  arable  land  only,  and  is  insepara- 
bly incident  to  the  grant.  It  arises  from  ne- 
cessity, and  is  founded  on  common  right. 
Common  appurtenant  is  against  common 
right,  and  must  be  created  by  deed  or  grant, 
and  may  be  prescribed  for. 

[Mr.  Van  Buren.  I  agree  that  the  right 
claimed  here,  is  of  common  appurtenant.] 

The  defendant  relies  on  the  deed  of  1694  and 
the  right  conveyed  by  it.  The  defendant  did 
not  show  that  the  rails,  or  common  estovers, 
were  carried  on  to  the  Vosburgh  farm.  After 
he  has  established  his  right,  he  must  show,  af- 
firmatively, that  the  rails  were  necessary  for 
the  occasions  of  that  farm  ;  for  the  right  pre- 
scribed for  is,  "for  cutting  and  hewing  of 
timber  for  building  or  firewood,  so  much  as 
the  said  farm  now  occupied  by  Jacob  Vos- 
burgh shall  have  occasion  for."  The  matter 
set  up  in  justification  must  be  as  clearly  and 
distinctly  proved,  as  if  the  defendant  was  a 
plaintiff 'suing  to  establish  the  right.  (Van 
SicJder  \.  Jacobs,  14  Johns.,  434.) 

*  Again  :  a  man  cannot  prescribe  for  [*1O 
common  appurtenant  to  a  farm,  because  it  is 
uncertain  what  a  farm  consists  of,  whether  of 
ten  acres  or  one  hundred  acres  (5  Vin.  Abr., 
33,  Common,  K,  pi.  14),  unless  he  shows  that 
it  was  ancient  farm  or  arable  land.  The  evi- 
dence showed  this  to  be  wood  land.  This 
is  a  prescription  in  person,  not  in  a  que  estate. 
"All  prescription  must  be  either  in  a  man  or  his 
ancestors,  or  in  a  man  and  those  whose  estate 
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he  hath"  (2  Bl.  Com.,  264  ;  1  Saund.,  349,  n.  10, 
346,n.2);  and  whoever  claims  any  common 
in  right  of  a  freehold  estate,  must  prescribe 
for  it  in  a  ytte  estate.  The  defendant  has  not 
averred  a  seisin  in  fee  of  the  Vosburgh  farm, 
nor  is  there  any  proof  of  such  seisin.  It  does 
not  appear  whether  he  was  in  possession  or 
was  seised  of  the  farm.  It  is  admitted  that 
the  one  thousand  five  hundred  acres  and  Vos- 
burgh's  farm  were  not  the  same.  The  defend- 
ant ought  to  set  out  his  common  specially. 
{17  Vin.  Abr.,  Prescription,  Y,  pi.  28,  pi.  12.) 

It  is  said,  that  by  a  just  construction  of  the 
words  of  the  deed,  the  defendant  was  entitled 
to  the  estovers  which  he  claims.  "Timber 
for  building"  does  not,  in  the  legal  significa- 
tion of  the  words,  mean  timber  to  make  a 
fence  ;  nor  have  they  that  meaning  in  com- 
mon parlance.  The  grantor  does  not  use  the 
technical  word  "estovers."  (2  Bl,  Com.,  35.) 
House-bote  may  include  fire-bole,  but  not 
hedge-bote  or  fence-bote.  The  words  of  the 
grant  are  peculiar  :  "cutting  and  hewing  of 
timber  for  building  or  firewood."  Hewing  of 
timber  can  only  apply  to  such  as  is  to  be  used 
in  building.  These  grants  of  common  of  es- 
tover  are  to  be  construed  strictly.  As  where 
a  person  has  common  of  estovers,  annexed  to 
his  house,  and  he  makes  alterations  and  addi- 
tions to  the  house,  he  cannot  employ  any  of 
these  estovers  in  the  parts  newly  added.  So, 
if  the  owner  of  the  soil  cuts  down  part  of  the 
wood,  the  person  entitled  to  estovers  cannot 
take  any  part  of  the  timber  cut  down.  (4  Co. , 
87  a;  Cro.  Eliz.,  820;  Plowd.,  381  ;  Cruise's 
Dig.,  tit.  23,  sees.  28,  30.)  There  could  have 
been  no  reason  or  occasion,  in  this  case,  for 
granting  fence-bote.  for  there  was  an  abun- 
dant supply  for  fences  in  the  land  granted, 
which  was  all  wood,  except  a  small  posses- 
2O*]  sion.  To  let  in  parol  evidence,  *there 
must  be  some  ambiguity  ;  and  there  is  nothing 
ambiguous  in  the  words  of  this  deed. 

Again  ;  common  of  estovers,  or  fence-bote, 
or  fire-bote,  cannot  be  apportioned,  unless 
such  apportionment  be  for  the  benefit  of  the 
one  party,  and  without  injury  to  the  other. 
The  law  will  not,  by  its  own  operation,  work 
an  injury  to  any  person  ;  as,  where  it  casts  a 
descent,  it  does  not  extinguish  the  common. 
An  apportionment,  in  this  case,  would  pro- 
duce manifest  injury  to  the  grantor.  Suppose 
this  farm  divided  into  one  thousand  five  hun- 
dred parts  or  possessions,  and  that  all  the 
wood  to  sustain  them  is  to  be  taken  from  the 
commons,  would  it  not  be  greatly  surcharged, 
to  the  injury  of  the  landlord  ?  (Co.  Litt.,  164 
b;  4  Co.,  38  ;  3  Vin.  Abr.,  Apportion,  A,  pi. 
3,  note,  B,  pi.  21.)  There  is  not  a  case  to  be 
found  where  the  common  of  estovers  of  house- 
bote,  or  hedge-bote,  is  divisible.  The  cases 
mentioned  by  Coke  (Co.  Litt.,  122  a,  Vin.  Ap- 
port.,  B,  21  ;  4  Co.,  37  b)  are  of  common  of 
pasture,  which  may  be  admeasured  and  en- 
joyed in  parcels.  (5  Vin.  Abr.,  12,  Common, 
C,  a.)  In  Bagsfiaw  v.  Eyre,  Cro.  Eliz.,  570,  it 
was  decided  that  if  A  has  a  house  with  com- 
mon appurtenant  in  the  lands  of  B,  and  con- 
veys it  to  B,  the  common  is  extinguished  by 
the -unity  of  possession.  (Brook.  Abr.,  Ex- 
ting.,  pi.  19.)  Now,  here  was  a  sale  from  the 
defendant,  in  right  of  his  wife,  in  fee,  to  H. 
Livingston,  of  four  hundred  and  forty-six 
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acres,  with  full  covenants.  (5  Vin.  Abr.,  Ex- 
ting.,  E,  a,  pi.  12,  16,  18,  28.)  The  subject  of 
which  the  estovers  or  commons  is  to  be  taken, 
cannot  be  united  to  the  estate  to  which  the 
right  of  common  is  attached.  Such  a  union 
extinguishes  the  right  of  common. 

Mr.  Van  Buren,  in  reply.  The  bill  of  ex- 
ceptions brings  up  those  points  only  to  which 
exceptions  were  taken.  The  Chief  Justice  hav- 
ing ruled  that  the  deeds  from  the  defendant 
operated  to  extinguish  all  right  of  common,  it 
would  have  been  useless  for  the  defendant  to 
have  offered  any  further  evidence.  The  real 
question  is,  whether  the  right  of  common  has 
been  extinguished?  The  cases  which  have 
been  cited  to  show  the  affirmative  are  not  anal- 
ogous. The  law  always  seeks  to  avoid  the 
forfeiture  of  a  right.  The  *deed  or  grant  [*2 1 
containsino  covenant  against  alienation.  The 
defendant  or  his  ancestor  did  no  more  than 
what  they  had  a  right  to  do.  The  settlement 
of  the  country  could  never  be  effected  without 
the  power  of  alienation  ;  and  if  the  principle 
contended  for  by  the  counsel  for  the  plaintiff 
was  to  prevail,  it  would  destroy  all  rights  of 
common.  Where  a  defendant  has  a  right  of 
common  in  certain  premises,  and  releases  a 
part  of  the  waste  or  common,  he  thereby  sur- 
charges the  common,  which  is  injurious,  and 
therefore  the  law  says,  by  selling  a  part,  he  re- 
leases the  whole  right  of  common  ;  but  the 
union  of  the  land  out  of -which  .the  common  is 
to  issue,  with  a  part  of  the  land  to  which  the 
right  of  common  is  attached,  can  work  no  in- 
jury to  the  grantor.  By  uniting  the  four  hun- 
dred acres  to  the  great  lot  out  of  which  the 
common  was  to  issue,  the  right  of  common, 
as  to  the  four  hundred  acres,  is  extinguished*, 
but  that  can  be  no  injury  to  the  grantor. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

The  bill  of  exceptions  in  this  case  presents 
two  questions : 

1st.  Whether  the  deed  from  Robert  Living- 
ston of  the  29th  of  October,  1694,  to  Derrick 
Wessels  granted  the  right  of  cutting  and  car- 
rying away  rails  for  fencing  from  the  commons 
of  the  manor  of  Livingston 

2d.  Whether  that  right,  if  it  once  existed, 
has  not  been  extinguished. 

The  deed  of  the  29th  of  October,  1694,  con- 
veys a  large  tract  of  land,  and  gives  the  right 
of  common  of  pasture  in  the  woods  of  the 
grantor,  in  the  manor  of  Livingston,  unappro- 
priated as  regards  the  whole  tract,  and  contains 
this  clause  :  "  and  also,  for  cutting  and  hew- 
ing of  timber  for  building  or  firewood,  so  much 
as  the  said  farm,  now  occupied  by  Jacob  Vos- 
burgh, shall  have  occasion  for,  and  the  said 
half  or  moiety  of  the  small  plain  or  flat  of  ten  or 
twelve  morgan,  and  no  more,"  reserving  to  the 
grantor,  his  heirs  and  assigns  forever,  "the  cut- 
ting and  hewing  of  timber  in  the  five  and  twen- 
ty hundred  treads  or  men's  paces  in  the  woods 
not  appropriated  or  fenced  in."  Thus  it  appears 
that  the  right  of  cutting  and  hewing  of  timber 
for  building  or  firewood,  was  restricted  to  the 
farm  then  occupied  by  *Jacob  Vosburgh,  [*22 
and  the  half  of  the  small  plain  ;  the  deed  hav- 
ing conveyed  a  much  larger  tract  of  land. 

The  bill  of  exceptions  states  that  the  defend- 
ant deduced  the  right  and  title  of  Derrick 
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Wessels  to  all  and  singular  the  said  premises, 
to  himself  :  and  it  appears,  generally,  that  in 
the  winter  of  1812  one  Christian  Colespaugh 
made  one  thousand  rails,  and  cut  four  hundred 
stakes  in  a  wood  lot,  in  the  manor  of  Livings- 
ton, which  had  lately  been  laid  out  as  a  wood 
lot  for  the  plaintiff,  as  one  of  the  proprietors 
of  the  said  manor,  which  lot  was  part  of  the 
commons  of  the  manor;  and  that  the  rails  and 
stakes  so  cut  were  carried  on  to  the  defendant's 
farm,  and  there  used  ;  and  it  is  proved,  by  the 
written  directions  of  the  defendant,  that  the 
rails  and  stakes  so  brought  on  to  his  farm  were 
cut  under  his  authority.  There  is  a  total  ab- 
sence of  proof  how  large  the  Vosburgh  farm 
is,  or  that  the  rails  were  necessary  for  that 
farm,  or  that  they  were  used  therecn. 

The  Chief  Justice  decided  that  the  right  of 
cutting  and  hewing  timber  for  building  or  fire- 
wood, contained  in  the  deed  of  the  29th  of 
October,  1694,  did  not  give  the  privilege  or 
right  of  cutting  or  hewing  timber  for  building 
fences  on  the  said  .premises.  The  defendant's 
counsel  then  offered  to  prove  that  the  defend- 
ant and  his  ancestors,  owning  and  occupying 
the  farm  formerly  occupied  by  Jacob  Vos- 
burgh, had,  with  the  knowledge  of  the  said 
Robert,  and  his  heirs  and  devisees,  without 
molestation,  exercised  the  right  of  cutting  and 
carrying  away,  out  of  the  commons  in  the 
manor  of  Livingston,  timber  for  building  and 
supporting  the  fences  on  the  said  farm,  for  as 
long  time  back  as  the  memory  of  man  can 
reach.  This  evidence  being  objected  to,  was 
overruled. 

It  is  to  be  kept  in  mind  that  the  grant  of 
common  is  under  a  very  ancient  deed  ;  and  if 
the  words  are  equivocal,  it  appears  to  me  that 
the  evidence  of  usuage  ought  to  have  been  ad- 
mitted. 

The  right  of  cutting  and  hewing  of  timber 
for  building,  extends  to  the  cutting  every  kind 
of  timber  for  every  species  of  building.  Even 
at  this  day,  I  apprehend,  that,  in  common 
parlance,  there  is  rail  timber  ;  and  the  making 
23*]  of  *fences  is  not  unfrequently  called 
building  fences.  It  is  impossible  to  say,  at  this 
day,  what  was  the  precise  meaning  of  the 
parties  to  the  deed.  The  sense  in  which  their 
words  would  have  been  understood,  when  the 
deed  was  given,  would  control  and  gdvern 
their  contract.  To  my  mind,  the  words  of 
the  grant  are  so  equivocal  that  usage  under  it 
ought  to  have  been  admitted,  as  the  best  ex- 
positor of  the  intention  of  the  parties.  I  per- 
fectly agree  that  if  the  words  of  a  deed  are 
clear  and  precise,  leaving  no  doubt  of  the 
intention  of  parties,  usage  will  not  aid  in  the 
exposition,  and  ought  not  to  be  admitted. 

Lord  Coke,  in  his  2d  Institute,  282,  says  that 
where  any  franchise  is  claimed  before  the  jus- 
tices in  Eyre,  "  by  an  ancient  charter,  though 
it  had  express  words  for  the  franchises  claimed ; 
or  if  the  words  were  general,  and  a  continual 
possession  pleaded  of  the  franchise  ;  or  if  the 
claim  was  by  old  and.  obscure  words,  and  the 
party  in  pleading  and  expounding  them  to  the 
court,  and  averring  continual  possession  ac- 
cording to  that  exposition  ;  the  entry  was  ever, 
inquiratur  supra  posxessionem,"  &c.;  to  which 
he  adds  :  "I  have  observed  divers  records  of 
those  Eyres,  agreeable  to  that  old  rule,  optimus 
interpres  rerum  usus. " 
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Lord  Hardwicke  says  (3  Atk.,.577)  "  in  the 
construction  of  ancient  grants  and  deeds,  there 
is  no  better  way  of  construing  them  than  by 
usage  ;  and  contemporanea  expositio  is  the  best 
way  to  go  by." 

Lord  Mansfield,  in  Cook  v.  Booth,  Cowp., 
822  (see.  also,  3  T.  R.,  in  notes,  291,  Gape  v. 
Handley),  adopted  this  principle.  Lord  Kenyon 
and  Mr.  Justice  Buller  both  admitted  the  same 
rule.  (Blankley  v.  Wimtanley,  3  T.  R.,  286, 
288  ;  T/ie  King  v.  Bellinger,  4  T.  R.,  821.)  And 
Lord  Ellenborough,  in  The  King  v.  Osbourne, 
4  East,  335,  336,  considers  it  as  established  on 
the  best  authorities  in  the  law,  that  contem- 
poraneous and  subsequently  continuing  usage 
may  be  resorted  to  for  the  construction  of  a 
charter.  Peake,  in  his  Treatise  on  Evidence 
(119,  120),  and  Phillips,  in  his  excellent  work 
(419,  &c.),  both  consider  usage  as  admissible  to 
explain  an  ancient  charter  or  grant. 

If  we  could  suppose  the  case,  that  a  witness 
living  at  the  time  of  a  grant,  and  of  matui'e  age, 
had  been  offered  on  *this  trial,  to  prove  [*24 
what  was  meant  by  the  words  "cutting  and 
hewing  timber  for  building,"  and  whether 
building  then  meant  the  making  of  fences,  as 
well  as  houses  and  barns,  I  presume  there  could 
be  no  objection  to  the  testimony,  for  the  mean- 
ing of  words,  and  their  understanding  of  them 
in  pais,  is  certainly  admissible  proof.  If  a 
witness  would  be  admitted,  under  these  cir- 
cumstances, and  if,  from  the  lapse  of  time,  we 
are  not  to  expect  any  proof  of  that  kind,  the 
next  best  evidence  arises  from  the  acts  of  the 
parties,  which  go  to  demonstrate  the  construc- 
tion they  put  on  the  grant,  and  the  sense  in 
which  they  understood  the  words  used.  In 
the  location  of  grants,  when  the  words  are' 
equivocal,  possession,  which  stands  on  the  same 
footing  as  usage,  has  always  been  resorted  to 
in  explanation  of  the  intent  of  the  parties,  and 
to  give  a  construction  to  the  location  of  the 
grant.  It  appears  to  me.  therefore,  that  on 
authority,  and  principle  also,  the  evidence  of 
usage  ought  to  have  been  admitted  ;  and  we  all 
agree  that  the  evidence  ought  to  have  been 
heard. 

2.  Has  this  right  of  fence-bote  been  extin- 
guished ?  It  appears  that  Derrick  Wessels 
Ten  Broeck,  under  whom  the  defendant  claims 
as  devisee,  in  1796,  conveyed  between  nine  and 
ten  acres  of  land  to  Seth  Curtis  and  Thomas 
Brodhead  ;  and  that  in  May  of  1796  the  de- 
fendant conveyed  four  hundred  and  forty-six 
acres  of  land  to  Henry  Livingston,  and  in  1802 
John  Saunders  and  his  wife  conveyed  to 
Thomas  Brodhead  about  twenty-nine  acres  of 
land.  There  is  no  location  of  these  deeds,  and 
it  is  asserted,  on  the  one  side,  that  they  convey 
a  part  of  the  Vosburgh  farm,  and,  at  all  events, 
a  part  of  the  tract-  to  which  common  was  re- 
served in  the  deed  of  1694  to  Robert  Livingston. 
It  is  further  insisted  that  the  defendant  has  not 
shown  that  he  owns  the  Vosburgh  farm,  and 
also,  that  the  conveyance  to  Henry  Livingston, 
who  is  one  of  the  heirs  of  Robert  Livingston, 
operates  as  an  extinguishment  of  the  right  to 
fence-bote,  if  it  ever  existed  under  the  deed  of 
1694. 

It  is  too  late  for  the  plaintiff  to  question  the 
defendant's  right  to  the  Vosburgh  farm  ;  for, 
as  I  understand  the  case,  it  admits  that  the 
written  testimony  introduced  by  the  defendant 
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deduced  the  right  and  title  of  Derrick  Wessels 
to  all  and  singular  the  said  premises  (referring 
to  the  deed  from  Robert  Livingston  to  Derrick 
Wessels)  to  the-  defendant.  Evidence  might 
25**]  have  been  given,  with  propriety,  to 
show  the  extent  of  the  Vosburgh  farm,  in 
order  to  prove  that  the  rails  cut  were  necessary 
for  that  farm  ;  but  the  construction  adopted  by 
the  judge  of  the  deed  of  1694,  precluded  the 
necessity  of  that  inquiry.  Inasmuch,  then,  as 
the  plaintiff  has  not  located  the  deeds  produced 
in  evidence, from  the  defendant  and  his  devisor, 
we  cannot  say  that  they  embrace  any  part  of 
the  Vosburgh  farm  ;  and  if  it  be  conceded 
that  they  embrace  part  of  the  other  land  con- 
veyed by  the  deed  of  1694,  and  that  Henry 
Livingston,  as  one  of  the  heirs  of  that  grantor, 
had  a  right  of  common  by  the  reservation  in 
that  deed,  it  could  not  extend  to  the  Vosburgh 
farm.  I  perceive  nothing  which  can  work  an 
extinguishment  as  to  the  commons  to  which 
the  Vosburgh  farm  had  a  right ;  for  the  reser- 
vation is  expressly  confined  to  the  woods  not 
appropriated  or  fenced  in.  The  Vosburgh  farm 
was  an  appropriation,  and  therefore  would  be 
excluded  from  the  riarht  reserved. 

I  do  not  see  how  the  question  of  extinguish- 
ment could  arise,  upon  the  facts  detailed  in  the 
case,  and  must  conclude  that  there  ought  to  be 
a  new  trial. 

The  case  is,  undoubtedly,  very  imperfect, 
and  if  a  new  trial  is  to  be  had,  it  may  be  desir- 
able to  both  parties  for  the  court  to  express  an 
opinion  upon  assumed  facts.  Indeed,  until  I 
had  given  the  case  a  more  critical  examination, 
I  had  supposed  it  presented  this  question  ; 
whether  a  conveyance  by  the  defendant  to 
Henry  Livingston,  who  was  admitted  to  be  the 
owner  of  part  of  the  manor  of  Livingston, 
subject  to  common  to  the  proprietor  of  the 
Vosburgh  farm,  of  a  part  of  the  Vosburgh 
farm,  produced  an  extinguishment  of  the 
whole  right  of  common  for  the  Vosburgh  farm; 
and  this  involved  the  inquiry  into  the  nature 
of  this  common,  and  whether  there  can  be  an 
apportionment  of  it.  I  proceed,  therefore,  to 
examine  these  points. 

The  common  claimed  by  the  defendant  is 
admitted  to  be  common  appurtenant,  and  it  is 
gross — being  for  so  much  timber  for  building 
and  firewood,  as  the  farm  occupied  by  Vos- 
burgh shall  have  occasion  for.  Can  such  com- 
mon be  apportioned  ? 

Upon  a  careful  examination  of  all  the  cases, 
26*]  I  am  satisfied  *that  common  appurtenant 
can  be  apportioned.  (Co.  Litt.,  122  b;  Cro. 
Car.,  482  ;  8  Co.,  156 ;  Hob.,  235 ;  5  Vin.,  17,' 
pi.  19.) 

The  next  inquiry  is,  whether  this  sale  to  H. 
Livingston  extinguished  the  defendant's  risrht 
to  common,  admitting  that  he  conveyed  to  him 
part  of  the  Vosburgh  farm. 

The  principle  which  runs  through  the  cases 
is  this — that  the  land  which  gives  a  right  of 
common  to  the  owner  shall  not  be  so  alienated 
as  to  increase  the  charge  or  burden  on  the  land 
out  of  which  common  is  to  be  taken  ;  and  that, 
when  the  right  is  extinguished  or  gone,  as  to  a 
portion  of  the  land  entitled  to  common,  it  is 
extinct  as  to  the  whole  ;  for  in  such  case  com- 
mon appurtenant  cannot  be  extinct  in  part, 
and  be  in  esse  for  part,  by  the  act  of  the  parties. 
Tyrringham's  case,  4  Co. ,  36,  is  a  very  leading 
44 


case,  and  it  only  requires  to  be  understood  to 
command  respect.  Tyrringham  was  seised  of 
a  house,  forty-four  acres  of  land,  seven  acres 
of  meadow  and  two  acres  of  pasture,  to  which 
house  and  lands  a  right  of  common  was  at- 
tached, of  pasture  for  oxen,  &c.,  as  well  in 
thirty  acres  in  the  same  town,  on  which  John 
Pickering  was  seised,  as  in  forty  acres  of  which 
Boniface  Pickering  was  seised.  Boniface 
Pickering  being  seised  of  the  forty  acres,  pur- 
chased to  him  and  his  heirs  the  forty-four  acres 
of  laud,  seven  acres  of  meadow  and  two  of 
pasture,  which  Tyrringham  owned,  to  which 
the  right  of  common  belonged  ;  and  thus  be- 
came seised,  by  uniting  in  himself  the  lands 
entitled  to  common,  and  forty  acres  subject  to 
common  ;  and  he  demised  the  lands  entitled  to 
common  to  one  Pheasant,  who  put  into  the 
thirty  acres  belonging  to  John  Pickering  two 
cows,  to  use  the  said  common.  For  driving 
out  these  cows  an  action  of  trespass  was 
brought,  and  it  was  resolved  that  the  common 
was  appurtenant ;  and  it  wag  adjudged  that  by 
the  said  purchase  all  the  common  was  extinct, 
on  the  ground  that  common  appurtenant  could 
not  be  extinct  in  part,  and  in  esse  in  part,  by  the 
act  of  the  parties ;  but  the  court  distinguished 
between  common  appendant  and  common  ap- 
purtenant. 

In  Wild's  case,  8  Co.,  156,  Tyrringham's  case 
was  recognized  to  be  law,  and  the  distinction 
was  taken  between  *common  appendant  [*27 
and  common  appurtenant.  See,  also,  5  Vin., 
17,  pi.  19.) 

If,  then,  it  shall  be  proved  that  H.  Living- 
ston is  seised  of  part  of  the  land  subject  to 
common,  and  has  purchased  of  the  defendant 
part  of  the  land  entitled  to  common,  the  same 
consequence  results.  There  would  be  an  ex- 
tinguishment of  the  right  of  common  in  part 
by  the  unity  of  title  in  one  and  the  same  per- 
son, to  part  of  the  land  entitled  to  common, 
and  a  part  of  the  land  out  of  which  common  is 
to  be  taken,  and  then  the  principle  applies, 
that  if  common  appurtenant  be  extinct  in  part, 
it  is  entirely  gone. 

I  cannot  find  that  the  doctrine  of  Tyrring- 
ham's case  has  ever  been  overruled  ;  on  the 
contrary,  the  principle  on  which  it  is  grounded 
has  been  recognized.  Thus,  in  Rotherham  v. 
Green,  Cro.  Eliz.,  593,  Hampton's  case  was 
recognized  as  good  law,  in  which  it  was  ad- 
judged that  where  one  having  common  in  a 
great  field,  wherein  many  more  had  land,  pur- 
chased an  acre  from  one  of  them,  the  common 
was  extinct.  All  the  cases  in  which  it  is  held 
that  common  shall  be  extinct,  by  alienating 
part  of  the  land  entitled  to  common,  or  by 
purchasing  the  lands  in  which  common  is  to 
be  taken,  proceeded  on  this  principle  that  in- 
justice shall  not  be  done  to  the  owners  of  land 
subject  to  common. 

In  the  case  under  consideration,  if  Henry 
Livingston  acquired  a  right,  by  purchasing 
part  of  the  Vosburgh  farm,  to  take  common  of 
hedge-bote,  his  interest  would  induce  him  not 
to  take  it  put  of  his  own  land,  subject  to  com- 
mon ;  and  thus  an  additional  burden  might  be 
thrown  on  the  owners  of  the  other  part  of 
the  lands  out  of  which  common  was  to  be 
taken. 

Had  the  defendant  sold  part  of  the  Vos- 
burgh farm  to  a  stranger,  this  could  not  have 
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happened,  and  in  such  case  there  might  be  an 
apportionment. 

The  case,  therefore,  wholly  turns  on  the  fact 
whether  H.  Livingston  purchased  any  part  of 
the  Vosburgh  farm.  If  he  did,  the  defendant's 
right  is  wholly  extinct ;  if  he  did  not,  then  it 
is  not  extinguished. 

28*]     *There  must  be  a  new  trial,  with  costs 
to  abide  the  event. 

New  trial  granted. 

Distinguished— 16  Johns.,  29 ;  10  Wend.,  653. 
Cited  in-5  Wend.,  453 :  15  Wend.,  562 ;  1  N.  Y.,  102 ; 
32  N.  Y.,  706 ;  52  Wis.,  691 ;  35  N.  J.  L.,  143. 


LIVINGSTON  v.  POTTS. 

Acceptance  of  New  Lease,  or  Deed,  is  Surrender 
of  Former  Lease. 

Where  a  lessee  for  years,  for  life,  or  per  autre  vie, 
accepts  a  new  lease,  or  a  grant  in  fee  of  the  same 
premises,  this,  without  any  actual  surrender  of  the 
old  lease,  is  a  surrender  in  law,  of  an  implied  sur- 
render of  it ;  and  if  the  former  lease  g-ave  the  lessee 
a  right  of  common  in  the  other  lands  of  the  lessor, 
and  no  such  right  is  granted  by  the  second  lease, 
the  common  is  extinguished  by  the  surrender.  See 
Livingston  v.  Ten  Broeck,  ante,  p.  14. 

Citations— 16  Johns.,  14 ;  Co.  Litt.,  338  a. 

THIS  was  an  action  of  trespass  quareclausum 
fregit,  which  was  tried  at  the  Columbia 
Circuit,  in  September,  1816. 

The  plaintiff  derived  his  title  to  the  locus  in 
quo,  which  was  a  piece  of  uninclosed  wood 
land,  situate  iu  the  manor  of  Livingston,  from 
his  father,  Robert  Livingston,  who  was  the 
proprietor  of  the  whole  manor ;  the  defend- 
ant's trespass  consisted  in  cutting  and  carrying 
away  several  loads  of  firewood.  The  defend- 
ant, having  pleaded  the  general  issue,  wi.th 
notice  of  justification,  produced  a  lease  from 
Robert  Livingston  to  Jerry  Stever,  executed 
the  10th  of  June,  1788,  for  two  lives,  of  a  farm 
in  the  manor  of  Livingston,  "  with  estovers  for 
fencing  and  buildings  for  the  said  farm,  and 
fuel  for  one  family,  from  such  parts  of  said 
manor  as  are  or  shall,  from  time  to  time,  re- 
main waste  and  unimproved. "  The  lease  came 
to  the  defendant  by  legular  assignment,  and 
one  of  the  lives  was  still  in  esse.  To  repel  the 
defendant's  justification.it  was  proved,  on  the 
part  of  the  plaintiff,  that  Walter  T.  Livingston, 
who  had  become  entitled  to  the  reversion  of 
the  farm  leased  to  Stever,  on  the  1st  of  May, 
1809,  executed  to  the  defendant  a  new 
lease  of  the  farm  for  three  lives,  excepting  ten 
acres,  which  were  reserved  to  the  lessor.  The 
new  lease  contained  twelve  acres  of  wood  land, 
not  included  in  the  former  lease  ;  and  W.  T. 
Livingston  also  conveyed  to  the  defendant,  in 
fee  simple,  twelve  acres  of  the  premises  com- 
prised in  the  lease  of  Stever.  On  the  twelve 
acres  conveyed  to  the  defendant  in  fee,  his 
house  stands  ;  and  it  was  on  that  part  of  the 
farm  that  the  house  of  Stever  formerly  stood. 
The  wood  cut  by  the  defendant  was  burned  in 
his  house  on  the  land  which  had  been  conveyed 
to  him  in  fee. 

29*]     *A  verdict  was  found  for  the  plaintiff, 
subject  to  the  opinion  of  the  court. 

Mr.  E.  Williams  for  the  plaintiff. 

Mr.  Van  Buren,  Attorney-General,  contra. 
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Per  Curiam.  The  twelve  acres  of  wood  land 
included  in  the  new  lease  to  the  defendant,  are 
not  stated  to  be  waste,  and  uninclosed  ;  there- 
fore, they  do  not  appear  to  be  part  of  the 
commons  out  of  which  the  estovers  might 
originally  have  been  taken,  under  the  lease  to 
Stever  ;  so  that  the -question  which  arose  in  the 
case  of  Livingston  v.  Ten  Broeck  does  not  arise 
here.  We  are,  however,  clearly  of  opinion 
that  accepting  a  new  lease,  by  deed,  from  the 
reversioner,  for  the  same  premises,  operated  as 
a  surrender  in  law  of  the  old  lease.  Besides, 
the  defendant  not  only  accepted  a  new  lease, 
but  took  a  conveyance,  in  fee  simple,  of  twelve 
acres  of  the  premises  included  in  the  old  lease. 
Sir  Edward  Coke  (Co.  Litt.,  338  a)  says,  that  if 
the  lessee  for  years  take  a  new  lease  for  years, 
&c.,  it  is  a  surrender  in  law  of  the  former 
lease ,  and  in  the  note .  (note  296)  on  this  text 
the  reason  is  given;  "for  the  first  lease  and  the 
second  lease  cannot  subsist  together  ;  and  the 
parties,  by  making  a  contract  of  as  high  a  nat- 
ure, for  the  same  thing,  tacitly  consented  to 
dissolve  the  former  ;  for  without  the  dissolu- 
tion of  that,  the  lessor  could  not  grant  to  the 
lessee  that  interest  which  was  already  passed 
from  the  lessor  to  the  lessee  by  the  first  lease." 
The  plaintiff  is.  therefore,  entitled  to  judgment. 

Judgment  fan'  the  plaintiff. 

Cited  in— 5  N.  Y.,  404;  30  N.  Y.,  462;  72  N.  Y.,  146; 
16  Barb..  626 ;  27  How.  Pr.,  451 ;  3  Daly,  18. 
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Real  Property — Patentee  in  Common — Devise  of 
Interest  in  Undivided  Lands — Devise  of  Com- 
mon in  Same  not  Inconsistent — Incorporeal 
Hereditaments — Statute  of  Descents — Copar- 
ceners— Right  of  Common — Conveyance  of. 

Where  one  of  the  patentees  of  a  tract  of  land  de- 
vises his  undivided  interest  in  the  patent  to  his  two 
sons,  and  also  devises  to  all  his  children  a  right  of 
common  in  his  undivided  lands  in  the  patent,  the 
latter  devise  is  not  inconsistent  with  the  former, 
and  is  valid ;  and  upon  a  partition  of  the  patent  be- 
tween the  representatives  «>f  the  original  patentees, 
the  right  of  common  is  restricted  to  the  interest  of 
the  devisor. 

By  .the  Statute  of  Descents,  incorporeal  heredita- 
ments descend  to  all  the  children,  &c.,  of  the  in- 
testate, in  the  same  manner  as  lands  and  tene- 
ments, and  not,  according  to  the  rule  of  the  com- 
mon law  relative  to  coparceners,  to  the  eldest 
alone,  on  making  an  allowance  to  the  other  co- 
parceners out  of  the  inheritance  descended ;  or,  if 
there  were  nothing  out  of  which  an  allowance  could 
be  made,  to  all  the  coparceners  to  be  enjoyed  alter- 
nately ;  and  therefore,  a  conveyance  of  a  right  of 
common  by  the  eldest  tenant  in  common,  or  par- 
cener, is  void,  but  all  the  tenants  murit  join  in  the 
grant. 

The  grantee  in  fee  of  a  right  of  common,  in  gross, 
and  without  number,  may  aliene  it,  and  it  descends 
to  his  heirs ;  but  it  cannot  be  aliened  in  such  a  way 
as  to  give  the  entire  right  to  several  persons  to  be 
enjoyed  by  each  separately.  And  where  it  descends 
to  several  persons  as  tenants  in  common,  or  parce- 
ners, it  seems  that  it  cannot  be  divided  between 
them,  but  that  there  must  be  a  joint  enjoyment  of 
it ;  nor  can  one  of  the  tenants  alone  convey  a  right 
in  the  common,  though  they  may  jointly  aliene 
their  right. 

Citations— 10  Johns.,  414 ;  1  N.  R.  L..  52;  Co.  Litt., 
164,  b ;  Godb.,  17 ;  Shep.,  Touchs.,  >238 ;  Co.  Litt., 
165  a. 

THIS  was  an  action  of  trespass  for  breaking 
and  entering  the  plaintiff's  close,  being 
lot  No.  7.  in  the  subdivision  of  lot  No.  14,  in 
the  second  division  of  the  Catskill  patent. 
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In  1688,  the  tract  of  land,  called  the  Cats- 
kill  patent,  was  granted  to  Martin  G.  Van 
Bergen  in  fee,  and  Elizabeth  Van  Dyck,  for 
life,  remainder  to  her  three  children  by  her 
former  husband,  S.  Salisbury,  in  fee.  In 
1758,  Garrit  Van  Bergen,  the  eldest  son  and 
heir  of  the  patentee,  M.  G.  Van  Bergen,  died, 
leaving  five  children  and  a  grandchild,  who 
was  the  daughter  of  one  of  his  children,  then 
deceased,  and  having  made  his  will,  by  which 
he  devised  certain  specific  lots  of  land  in  the 
Catskill  patent  to  his  eldest  son,  Martin  G. 
Van  Bergen,  and  his  other  son,  William  Van 
Bergen,  and  gave  them  each  an  undivided 
moiety,  in  common,  of  his  right  in  the  undi- 
vided lands  in  the  patent,  reserving  certain 
privileges,  therein  afterwards  mentioned.  He 
then  devised  certain  lots  of  land  to  his  three 
daughters — Deborah,  the  wife  of  John  Pier- 
son  ;  Nelly,  the  wife  of  David  Abeel  ;  and 
Ann,  the  wife  of  Willhelmus  Van  Bergen ; 
and  also  to  his  granddaughter,  Anna  Bronk. 
The  will  then  contained  a  clause,  by  which  he 
devised  to  his  five  children  "  free  liberty  of 
cutting  wood,  and  taking  of  stone,  out  of  any 
of  his  undivided  lands  comprehended  in  the 
patent  or  patents  of  Catskill,  commonly  called 
the  Catskill  patent,  with  free  egress  and  re- 
gress to  and  from  the  same,  with  sleds,  carts, 
&c.,  to  them  and  their  heirs  forever,  in  com- 
mon." 

In  1767  the  residue  of  the  patent  was  divided 
between  the  claimants  under  the  original 
patentees  ;  and  afterwards,  on  a  division  be- 
tween Martin  G.  and  William  Van  Bergen. 
No.  14,  the  lot  containing  the  premises  in 
31*]  question,  fell  to  *the  share  of  the  latter. 
In  1794  W.  Van  Bergen  devised  lot  No.  14  to 
his  granddaughters,  Mary  Van  Bergen  and 
Catharine  Van  Bergen,  in  fee ;  who,  in  1795, 
conveyed  the -same  to  the  plaintiff,  and  six 
other  persons,  in  fee,  "  subject  to  such  right 
as  Nelly,  the  wife  of  David  Abeel,  her  heirs 
and  assigns  ;  the  heirs  or  assigns  of  Deborah, 
the  wife  of  John  Pierson ;  and  the  heirs  and 
assigns  of  Ann  Van  Bergen,  deceased,  or  any 
of  them,  now  have  (if  any  such  they  have), 
of  cutting,  taking  and  carrying  away  wood 
and  stone,  in  ana  out  of  the  same,  by  virtue 
of  the  last  will  and  testament  of  Garrit  Van 
Bergen,  deceased,  late  father  of  the  said  Nelly, 
Deborah  and  Ann."  In  May,  1798,  the 
grantees  in  the  last-mentioned  deed  made 
partition,  by  which  the  premises  in  question 
fell  to  the  share  of  and  were  released  to  the 
plaintiff. 

Nelly  Abeel  died  about  the  year  1809,  and 
David  Abeel,  her  husband,  about  the  year 
1812.  They  left  four  children,  of  whom 
Anthony  Abeel  was  the  eldest.  In  April, 
1817,  Anthony  Abeel  conveyed  his  right  to 
cut  wood  and  carry  away  stone  to  the  defend- 
ant, who,  claiming  under  that  conveyance, 
entered  the  premises  in  question,  and  cut  and 
carried  away  five  loads  of  firewood. 

The  case  was  submitted  to  the  court  with- 
out argument. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

1.  .There  can  be  no  doubt  that  the  devise 
from  Garrit  Van  Bergen,  in  1758,  invested  his 
five  children,  of  whom  Nelly  Abeel  was  one, 
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with  the  right  to  cut  wood  and  take  stone  in 
his  undivided  lands  in  the  Catskill  patent ; 
and  this  right  was  a  right  in  fee,  it  having 
been  devised  to  the  devisors  and  their  heirs 
forever  ;  nor  is  it  inconsistent  with  a  prior 
devise  of  the  lands  in  that  patent,  held  in  com- 
mon, to  his  two  sons. 

' '  2.  Upon  the  division  of  the  patent,  the  right 
of  commons  was  limited  to,  and  followed  the 
divided  interest.  (10  Johns.,  414.) 

3.  Abeel  and  his  wife  died  in  18lO  and  1811, 
leaving  four  children,  of  whom  Anthony  was 
the  eldest,  and  under  him  the  defendant  claims, 
by  a  deed  conveying  the  right  of  common, 
*which  Anthony  derived  by  inheritance  [*32 
from  his  mother. 

The  real  questions  in  this  case  are  :  1st.  To 
whom  did  the  right  of  commons  descend  ; 
and,  2d.  Was  it  such  an  interest  as  would  pass 
by  descent.  • 

It  seems  to  be  taken  for  granted  that  An- 
thony Abeel  is  the  heir  at  law  of  his  mother, 
to  the  exclusion  of  the  other  three  children. 
This  is  a  mistake.  Under  our  Statute  regu- 
lating descents  (1  N.  R.  L.,  52),  if  any  per- 
son dies  seised  of  any  lands,  tenements  or 
hereditaments,  without  devising  the  same,  and 
leaving  more  than  one  person,  lawful  issue,  in 
the  direct  line  of  lineal  descent,  and  all  of 
equal  degree  Of  consanguinity  of  the  person 
so  seised,  the  inheritance  is  to  descend  to  such 
persons,  as  tenants  in  common,  in  equal  parts, 
as  if  they  were  all  daughters  of  the  person  so 
seised.  Hereditaments  are  corporeal  or  in- 
corporeal; the  latter  includes  commons.  The 
right,  then,  of  Nelly  Abeel,  descended  to  all 
her  children. 

Coke  (Co.  Litt. ,  164  b)  states  the  law  to  be, 
that  a  pischarie  uncertain,  or  a  common  sans 
nombre,  cannot  be  divided  between  copar- 
ceners ;  for,  he  says,  that  would  be  a  charge 
to  the  tenant  of  the  soil.  In  the  case  be- 
tween The  Earl  of  Huntington  and  Lord  Mount- 
joy,  Mich.,  24  and  25  of  Eliz.,  Godbolt,  17, 
the  facts  were  that  Lord  Mountjoy,  seised 
of  the  manor  of  Canford,  in  fee,  bargained 
and  sold  the  same  to  one  Brown,  in  fee,  with 
a  proviso,  and  Brown  covenanted  with  Mount- 
joy,  his  heirs  and  assigns,  that  he,  his  heirs,, 
and  assigns,  might  dig  for  ore  on  the  lands, 
and  turf  also,  for  the  making  of  alum  ;  and  it 
was  resolved,  among  other  points,  that  Lord 
Mountjoy  might  assign  his  whole  interest  to 
one,  two  or  more  ;  but  if  there  be  two  or 
more,  they  could  make  no  division  of  it,  but 
must  work  together  with  one  stock;  and 
therefore,  if  such  an  uncertain  inheritance 
descend  to  two  coparceners,  it  cannot  be  di- 
vided between  them. 

Shephard  (Touch.,  238)  says,  that  if  a  com- 
mon in  gross,  and  without  number,  be  granted 
to  a  man  and  his  heirs,  it  seems  this  is  not 
grantable  over  to  another.  This  opinion  may 
be  questioned  ;  but  the  decision  in  the  case  of 
Lord  Mountjoy  is  undoubted  law  ;  for  the 
right  to  cut  wood  and  *take  stone,  is  in-  [*33 
tended  to  be  a  personal  right,  and  although 
descendible  and  alienable,  it  never  could  be 
enlarged  by  the  grantor  in  such  a  way  as  to 
defeat  the  intention  of  the  devisor,  by  impart- 
ing the  entire  right  to  several  persons,  to  be 
enjoyed  by  each. 

Coke  (Co.  Litt. ,  165  a)  puts  the  case,  by  in- 
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quiring  what  shall  become  of  their  inherit- 
ances when  they  descend  to  coparceners.  He 
says,  it  appeareth  that  regularly  the  eldest 
shall  have  the  reasonable  estovers,  common  of 
pischary  corrodies  uncertain,  &c..  and  the  rest 
shall  have  a  contribution,  that  is,  an  allow- 
ance of  the  value  in  some  other  of  the  in- 
heritance. He  inquires  if  the  ancestor  left  no 
inheritance,  to  give  anything  in  allowance, 
what  contribution  or  recompense  shall  the 
younger  coparceners  have  ?  He  answers,  that 
if  the  common  be  uncertain,  then  one  copar- 
cener shall  have  it  for  a  time,  and  the  other 
for  the  like  time,  whereby  no  prejudice  can 
grow  to  the  owner  of  the  soil. 

This,  however,  I  apprehend, would  not  be  the 
case  here,  since  our  Statute  of  Descents ;  for 
it  has  been  already  shown  that  the  right  de- 
vised to  Nelly  Abeel  is  an  incorporeal  heredit- 
ament, and  both  species  of  hereditaments 
must  descend  to  all  the  coparceners  ;  so  that, 
if  it  appeared  in  this  case,  which  it  does  not, 
that  the  common  ancestor,  Nelly  Abeel,  trans- 
mitted other  inheritance  ;  still  our  Statute  has 
produced  an  alteration  in  the  common  law, 
that  the  eldest  shall  take  the  whole  common, 
making  a  recompense  to  the  younger  copar- 
ceners. 

The  consequence  is  that  Anthony  Abeel 
could  not,  alone,  aliene  this  right  of  common, 
and  the  defendant  could  acquire  no  right  to 
enter  and  cut  wood  on  the  lands  subject  to  the 
right  of  common ;  he  is,  therefore,  a  tres- 
passer, and  the  plaintiff  is  entitled  to  recover. 

Judgment  for  the  plaintiff. 

Cited  in-10  Wend.,  651 ;  4  Bradf .,  11 ;  2  Wall.,  Jr., 
94. 


34*]    *DOB  &  DOB  v.  HALSEY. 

Payment  of  Individual  Debt  by  Transfer  of 
Partnership  Property — Knowledge  of  Creditor 
— Rights  of  Remaining  Partners —  What  Con- 
stitutes Partnership — Parties. 

Where  one  partner  delivers  partnership  property 
to  a  third  person,  who  receives  it,  knowing  that  it  is 
partnership  property,  in  payment  of  his  individual 
debt;  in  an  action  by  the  partners  against  the  credit- 


or of  the  individual  partner,  for  tBe  price  of  the 
goods,  the  debt  of  the  one  partner  is  not  a  defense, 
or  set-off,  against  all  the  partners. 

Where  one  person  advances  funds  for  carrying  on 
trade,  and  another  furnishes  his  personal  services* 
for  which  he  is  to  receive  a  proportion  of  the 
profits,  there  is  a  partnership  existing  between 
them,  both  as  regards  the  partners  themselves  and 
third  persons. 

In  an  action  for  the  breach  of  a  contract  relative 
to  the  partnership  concerns,  if  all  the  partners  do 
not  join  as  plaintiffs  in  the  suit,  the  non-joinder  of 
the  other  partners  is  a  ground  for  a  nonsuit  at  the 
trial. 

Citations— 2  Cai.,  246 ;  2  Johns.,  300 ;  4  Johns.,  251 ; 
13  East,  175 ;  2  Bl.,  998 ;  2  H.  Bl.,  245 ;  4  East,  144 ;  1O 
Johns.,  226 ;  1  Chit.  PL,  6,  7, 

THIS  was  an  action  of  asmmpsit  brought  to- 
recover  the  price  of  a  certain  quantity  of 
timber  sold  and  delivered  by  the  plaintiffs  to 
the  defendant.  The  defendant  pleaded  non  as- 
sumpsit,  with  notice  of  set-off  ;  and  the  cause 
was  tried  before  Mr.  .Justice  Van  Ness,  at  the 
New  York  sittings,  in  July,  1817. 

A  raft  of  timber,  of  which  the  timber  in-  ' 
question  was  part,  was  purchased  of  the  origi- 
nal owner  by  George  Moore,  and  was  paid  for 
by  the  plaintiffs,  partly  in  cash  and  partly  in 
their  own  notes.  A  receipt,  dated  May  27th, 
1815,  was  given  by  the  seller,  in  which  the 
cash  and  notes  were  expressed  to  be  received 
of  the  plaintiffs.  An  agreement,  dated  the  21st 
of  May,  1815,  was  produced  in  evidence, 
between  the  plaintiffs  of  the  one  part,  and 
Moore  of  the  other  ;  by  which  Moore  cove- 
nanted to  superintend  the  sawpits  and  lumber 
yard  of  the  plaintiffs,  for  one  year,  in  consider- 
ation of  his  receiving  one  third  part  of  the 
net  profits.  It  was  generally  understood  that 
Moore  was  a  partner  with  the  plaintiffs. 
Before  the  raft  was  removed,  Moore  delivered 
part  of  the  timber  to  the  defendant.  Upon 
this  testimony,  the  defendant  moved  for  a 
nonsuit,  on  the  ground  :  1.  That  there  was  not 
sufficient  proof  that  the  timber  belonged  to  the 
plaintiffs  ;  and,  2.  That  the  plaintiffs  and 
Moore  were  partners,  and  should  have  joined 
in  the  action  ;  or,  3.  If  they  were  not  part- 
ners, and  the  plaintiffs  were  the  owners  of  the 
timber,  the  action  should  have  been  trover. 
But  the  judge  overruled  the  motion. 

It  was  proved^  on  the  part  of  the  defendant,. 


NOTE. — Partnership — What  constitutes.  See  Post 
v.  Kimberly,  9  Johns.,  470 :  Wetmore  v.  Baker,  9 
Johns.,  307;  Holmes  v.  United  Ins.  Co.,  2  Johns. 
Cas.,  329,  notes. 

That  all  partners  mmt  join  in  an  action  for  breach 
of  contract  relative  to  partnership  business, whether 
before  or  after  dissolution,  see  Shutts  v.  Chaffee,  48 
Wis.,  617 ;  Pearson  v.  Parker.  3  N.  H..  366 ;  Gage  v. 
Rollins,  10  Met.,  348;  Cochran  v.  Cunningham,  16 
Ala.,  448. 

Payment  of  individual  debt  by  transfer  of  partner- 
ship property.  The  general  doctrine  is  well  settled 


v.  Lusk,  2  Met..  356  ;  McKinney  v.  Brights,  16  Pa. 
St.,  399;  Rogers  v.  Batchelor,  12  Pet^  221;  Nail  v. 
Mclntyre,  31  Ala.,  532;  Purdy  v.  Powers,  6  Pa.  St., 
492 ;  Buck  v.  Mosley,  24  Miss.,  170 :  CaldwelJ  v.  Scott, 
54  N.  H.,  414 ;  59  Ala.,  338 :  49  Miss.,  761. 

Consent  of  co-partners  to  such  transaction  not  in- 
ferred merely  from  knowledge.  Todd  v.  Larah,  75 
Pa.  St.,  155;  Brewster  v.  Matt,  5  111.,  378. 

The  above  principle  applies  as  well  to  other  prop- 
erty as  to  money.  See  Ross  v.  Henderson,  77  N.  C., 
170 ;  Hust  v.  Clarke,  56  Ala.,  19.  and  authorities  above 
cited. 

It  seems  to  be  settled  that  if  the  creditor  of  the 
individual  partner  knew  that  the  property  received 
by  him  was  partnership  property  he  will  be  liable  to 
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the  firm  therefor.  Johnson  v.  Crichton,  56  Md., 
108;  Ross  v.  Henderson,  77  N.  C.,  170,  and  oases 
above  cited.  See,  also.  Kelly  v.  Greenleaf,  3  Story, 
93 ;  Croughton  v.  Forrest,  17  Miss.,  131 ;  Hartley  v. 
White,  94  Pa.  St.,  31 ;  Forney  v.  Adams,  74  Mo.,  138. 

Where  the  creditor  takes  the  property  in  good 
faith,  however.there  is  some  doubt  as  tx>  his  liability. 
The  following  cases  would  seem  to  indicate  that  the 
creditors  knowledge  or  ignorance  of  the  partner- 
ship ownership  was  immaterial.  Moriarty  v.  Bailey, 
46  Conn..  592 ;  Ackles  v,  Stockle,  56  Mo.,  558 ;  Rogers 
v.  Batchelor,  12  Pet.,  221 :  Liberty  Savings  Bank  v. 
Campbell,  75  Va.,  534.  See,  however,  Wiley  v.  Allen, 
26  Ga..  568;  Flannagan  v.  Alexander,  50  Mo.,  50: 
Locke  v.  Lewis,  124  Mass.,  1 ;  Stokes  v.  Stevens.  4 
Cal.,  391 ;  Chipley  V.  Keaton,  65  N.  C.,  534.  . 

It  would  seem  that  the  bona  fides  of  the  creditors 
of  the  individual  partner,  should  protect  him  in  the 
receipt  of  money  or  negotiable  paper.  Kellogg  v. 
Fancher,  23  Wis.,  21.  Compare  73  N.Y.,  593;  28  Pa.St., 
440;  32  Vt.,  125;  15  Mass  ,  331.  The  authorities  do 
not  uniformly  support  this,  however. 

See  further,  on  the  general  subject,  Vance  v. 
Campbell,  8  Humph.,  524 ;  Birks  v.  French,  21  Kans.. 
238 ;  Viles  v.  Bangs,  36  Wis..  131 ;  Broadus  v.  Evans, 
63  N.  C.,  633 ;  Saylor  v.  Mockbie,  9  la.,  209 ;  Yale  v. 
Yale,  13  Conn.,  185 ;  Nat'l  B'k  of  Jacksonville  v. 
Mapes,  85  111.,  67 ;  McNair  v.  Platt,  46  111.,  211 ;  Nor- 
ment  v.  Johnson,  10  Ired.  (N.  C.)  L.,  89;  Perry  v. 
Butt,  14  Ga.,  699 ;  Davis  v.  Smith,  27  Minn.,  390. 
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that  Moore  was  indebted  to  him  on  a  note,  for 
about  $437,  which  having  been  protested, 
Moore  offered  to  pay  it  in  timber ;  and  the  de- 
fendant, as  the  only  means  of  obtaining  pay- 
ment, Moore's  circumstances  being  bad,  ac- 
cepted the  offer.  The  timber  in  question,  esti- 
mated at  $482.50,  was,  accordingly,  delivered 
to  the  defendant,  who  paid  Moore  the  differ- 
35*]  ence  between  the  *price  of  the  timber 
and  the  amount  of  the  note  in  cash.  A  verdict 
was  taken,  subject  to  the  opinion  of  the  court, 
for  the  plaintiffs,  for  the  price  at  which  the 
timber  was  sold  by  Moore,  with  interest. 

Mr.  Slosson,  for  the  plaintiff.  1.  The  first 
question  is,  whether  G.  Moore  was  a  partner 
with  the  plaintiffs.  A  participation  in  the 
profits  would,  no  doubt,  make  him  liable  as  to 
third  persons,  who  trusted  the  firm.  But,  as 
between  the  parties  themselves,  the  question 
is,  whether  G.  M.  had  any  interest  or  property 
in  the  partnership  effects.  In  Hesketh  \. 
Blanchard,  4  East,  144,  where  the  defendant, 
who  had  neither  money  nor  credit,  offered  the 
plaintiff,  that  if  he  would  order  certain  goods 
to  be  shipped,  on  a  joint  adventure,  he  should 
have  half  the  profits  for  his  trouble,  and  the 
plaintiff  lent  his  credit,  and  ordered  the  goods 
on  their  joint  account.  It  was  held  that,  al- 
though as  to  third  persons  this  was  a  partner- 
ship, yet,  as  between  the  parties  themselves,  it 
was  nothing  more  than  an  agreement  for  com- 
pensation for  trouble  and  credit :  and  that, 
therefore,  an  action  would  lie  by  the  plaintiff 
against  the  defendant  to  recover  his  share  of 
the  profits.  Lord  Ellenborough  adopted  the 
distinction  taken  by  Lord  Chief  Justice  Eyre,  in 
Waughv.  Carver,  2H.  Bl.,  235,  246.  The  same 
distinction  was  recognized  by  this  court  in 
Muzzy  v.  Whitney,  10  Johns.,  226,  on  the  au- 
thority of  the  case  of  Hexketh  v.  Blanchard. 

2.  It  is  clear  that  the  defendant  obtained  this 
property  for  the  express  purpose  of  procuring 
payment  of  the  debt  due  to  him  by  Moore  ; 
and  he  had  good  reason  to  believe  that  the 
timber  belonged  to  the  plaintiffs.  It  is  a  case, 
then,  of  fraudulently  obtaining  the  property 
of  the  plaintiffs ;  and  .the  question  arises, 
whether  assumpsit  or  trover  is  the  proper  ac- 
tion. Where  a  person  comes  into  possession  of 
goods,  to  which  he  has  no  right,  and  sells 
them,  the  owner  may  waive  the  tort,  and  bring 
assumpxit  to  recover  the  price  or  value  of  the 
property.  (Lamine  v.  Dorrell,  2  Ld.  Raym., 
1216  ;  Kitclien  v.  Campbell,  3  Wils.,  304  ;  Hus- 
*ey  v.  Fiddall,  12  Mod.,  324.) 
36*]  *3.  Unless  the  defendant  can  show 
that  the  payment,  by  the  note  of  M.,  was  a 
valid  payment,  the  plaintiffs  must  recover. 
Affirming  the  sale,  by  this  form  of  action, 
does  not  prevent  the  plaintiffs  from  disaffirm- 
ing the  payment.  A  fraudulent  payment  is  no 
payment  in  law.  In  Browne  v.  Robinson,  2 
Cai.  Cas.  in  Er.,  341,  it  was  decided  that 
where  goods  are  purchased  from  a  factor 
knowingly,  with  intent  to  set  off  against  the 
factor  a  "demand  which  the  purchaser  has 
against  the  factor,  the  principal  may  bring  an 
action  as  on  a  sale  made  immediately  by  him- 
self, against  the  purchaser  ;  such  a  purchase, 
made  solely  with  intent  thereby  to  obtain  pay- 
ment or  security  for  a  debt  from  the  factor, 
being,  as  against  the  principal,  fraudulent.  So, 
in  Allison  v.  Matthieu,  3  Johns.,  235,  it  was  de- 
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cided  that  where  there  has  been  any  fraud  or 
collusion  on  the  part  of  the  purchaser,  in 
order  to  get  possession  of  the  property  of  the 
plaintiff,  it  vitiates  and  avoids  the  sale.  (Van 
Cleef  v.  Fleet,  15  Johns.,  151,  S.  P.)  In  Wells 
v.  Masterman,  2  Esp.,  N.  P.,  731,  Lord  Ken- 
yon  ruled  that  if  a  man  deals  with  one  partner 
only,  and  draws  a  bill  on  the  firm,  on  account 
of  such  separate  debt,  he  is  guilty  of  fraud, 
and  the  acceptance,  while  in  his  hands,  made 
by  that  partner,  would  be  void. 

Mr.  D.  8.  Jones,  contra.  There  was  no  alle- 
gation or  pretense,  at  the  trial,  of  any  fraud  on 
the  part  the  defendant ;  nor  is  there  anything 
in  the  case  to  warrant  the  suggestion.  It  can- 
not, therefore,  be  made  the  ground  of  argu- 
ment here. 

1.  The  action,  if  the  plaintiffs  have  any 
right  of  action  at  all,  is  misconceived.  It 
should  have  been  trover,  not  assumpsit.  It  is 
true  that  where  there  is  a  contract  connected 
with  a  tort,  the  tort  may  be  waived  and  the 
contract  resorted  to  ;  not  so  where  there  is  a 
mere  tort,  and  no  contract  whatever.  If  a  de- 
fendant has  agreed  with  the  plaintiff's  servant 
to  pay  half  price  for  goods,  which  the  servant 
is  to  have  for  his  own  use,  assumpyit  will  not 
lie,  for  no  contract  arises  to  the  plaintiff.  He 
might,  as  Buller,  </.,  observes,  as  well  bring 
assumpsit  against  one  who  steals  his  goods. 
(Bull.  N.  P.,  130.) 

*2.  There  was  not  sufficient  evidence  to  [*37 
show  that  the  timber  was  the  .property  of  the 
plaintiffs. 

3.  The  plaintiffs  and  Moore  were  partners, 
and  the  action  cannot,  therefore,  be  maintained 
by  the  plaintiffs  alone.    (Grace  v.  Smith,    2 
W.  BL,  998;  Dry  v.  Boswell,  1  Camp.,  329.) 
The  cases  cited  by  the  defendant's  counsel, 
show  that  they  were  partners,  in  regard  to 
third  persons,  at  least.     If  so,  they  must  all 
join  in  the  action,  for  third  persons,   or  the 
world  at  large,  have  a  right  to  insist  on  their 
bringing  their  actions  properly,  or  in  the  name 
of  all  the  partners. 

4.  If  Moore  was  a  partner,  then  the  receipt 
given  by  him  to  the  defendant,  was  a  sufficient 
discharge  for  the  price  of  the  timber.     The 
cases  cited  merely  show  that  where  One  part- 
ner purchases  goods  for  his  own  private  use, 
though'  in   the  name  of  the  firm,   and  that 
known  to  the  seller,  it  is  not  a  partnership 
debt.    One  partner  may  apply  the  partnership 
funds  to  the  payment  of  his  own  separate  or 
private  debt.     If  A  and  B  are  partners,  and  C 
owes  them  a  sum  of  money,  and  A  gives  C  a 
receipt  in  full,  upon  setting  off  a  private  debt 
due  by  himself  to  C,  this  will  be  a  bar  to  a 
suit  by  the  partners  against  C  for  the  partner- 
ship debt.     (Henderson    &   Smith  v.    Wild,  2 
Camp.,  561.) 

Again  ;  Moore  having  the  sole  conduct  and 
management  of  the  business,  his  settlement 
with  the  defendant  must  be  conclusive.  If  he 
acted  merely  as  agent,  and  the  defendant  did 
not  know  it,  he  had  a  right  to  set  off  his  de- 
mand. (George  v.  Clagget.  7  T.  R.,  354.) 

Mr.  Slosson,  in  reply,  said  that  the  case  did 
present  the  question  of  fraud.  It  is  like  the 
defendant  colluding  with  a  discarded  servant 
to  obtain  satisfaction  of  his  debt.  In  Sheriff 
v.  Wilkes  et  al. ,  1  East,  48,  where  the  plaintiff 
knowingly  drew  a  bill  upon  three  partners,  for 
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the  amount  of  a  debt  due  to  him  from  two  of 
them,  before  the  third  was  admitted  into  the 
-concern,  and  which  was  accepted  in  the  part- 
nership name,  without  the  knowledge  or  as- 
sent of  the  third  partner,  the  acceptance  was 
held  to  be  fraudulent  and  void  as  against  the 
third  partner.  And  in  Hope  v.  Oust,  cited  in 
38*]  that  case,  Lord  Mansfield  defines  *covin 
to  be  a  contrivance  between  two  to  defraud  or 
•cheat  a  third. 

The  question  is,  cannot  the  plaintiffs  affirm 
the  contract  made  with  M.,  and  bring  assumpit 
to  recover  the  price  of  the  timber  V  The  de- 
fendant having  knowingly  dealt  with  M.,  as 
the  agent  of  the  plaintiffs,  is  estopped  to  deny 
that  he  was  their  agent.  The  very  object  of 
the  transaction  was  to  obtain  satisfaction  or 
security  for  the  debt  due  to  the  defendant  from 
M.,  not  for  the  purchase  or  sale  of  the  timber 
in  the  regular  course  of  trade.  It  was,  there- 
fore, according  to  the  doctrine  laid  down  in 
the  cases  cited,  a  fraud  on  the  plaintiffs. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

Two  questions  arise :  1st.  Whether  the 
payment  for  the  timber  by  the  defendant  to 
G.  Moore,  by  giving  up  a  note,  which  the  de- 
fendant held  against  him,  under  the  circum- 
stances of  the  case,  exonerates  the  defendant 
from  any  further  liability  to  the  plaintiff.  2d. 
Whether  this  suit  can  be  sustained  by  the 
plaintiffs  alone. 

1.  This  court  has  decided,  in  several  cases, 
that  where  a  note  is  given  in  the  name  of  a 
firm,  by  one  of  the  partners,  for  the  private 
debt  of  such  partner,  and  known  to  be  so,  by 
the  person  taking  the  note,  the  other  partners 
are  not  bound  by  such  note,  unless  they  have 
been  previously  consulted  and  consent  to  the 
transaction.  (Livingston  v.  Hantie  &  Patrick, 
2  Cai.,  246  ;  Lansing  v.  Qaine  &  Ten  Eyck,  2 
Johns.,  300  :  Livingston  v.  Roosevelt,  4  Johns., 
-2ol.)  In  Ridley  et  al,  v.  Taylor,  13  East,  175, 
the  Court  of  King's  Bench  held  that  if  one 
partner  draw  or  indorse  a  bill  in  the  name  of 
the  partnership,  it  will,  prima  facie,  bind  the 
firm,  although  passed  by  one  partner  to  a 
separate  creditor,  in  discharge  of  his  private 
debt,  unless  there  be  covin  between  such 
•  separate  debtor  and  creditor,  or,  at  least,  the 
want  of  authority,  either  express  or  implied, 
in  the  debtor  partner,  to  give  the  security  of 
the  firm  for  his  separate  debt. 

The  only  difference  between  the  decision  of 
this  court  and  that  of  the  King's  Bench  consists 
in  this:  we  require  the  separate  creditor  who  has 
39*]  obtained  the  partnership  paper  *for  the 
private  debt  of  one  of  the  partners,  to  show 
the  assent  of  the  whole  firm  to  be  bound. 
The  rule  of  the  King's  Bench  throws  the  bur- 
den of  avoiding  such  security  on  the  firm,  by 
requiring  them  to  prove  that  the  act  was 
•covinous  on  the  part  of  the  partner,  for  whose 
private  debt  the  paper  of  the  firm  was  given, 
by  showing  that  it  was  done  without  the 
knowledge,  and  against  the  consent,  of  the 
other  partners,  and  that  the  fact  was  known 
to  the  separate  creditor  when  he  took  the  pa- 
per of  the  firm. 

I  can  perceive  no  substantial  difference 
whether  the  note  of  a  firm  be  taken  for  a 
private  debt  of  one  of  the  partners,  by  a  sepa- 
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rate  creditor  of  the  partner  pledging  the  se- 
curity of  the  firm,  and  taking  the  property  of 
the  firm  upon  a  purchase  of  one  of  the  part- 
ners, to  satisfy  his  private  debt.  In  both  cases, 
the  act  is  equally  injurious  to  the  other  part- 
ners ;  it  is  taking  their  common  property  to 
pay  a  private  debt  of  one  of  the  partners. 

The  facts  in  this  case  show  that  the  defend- 
ant not  only  knew  that  this  was  partnership 
property,  but  that  he  had  every  reason  to  be- 
lieve that  the  other  partners,  had  they  been 
informed  of  the  sale  of  the  timber  to  pay 
Moore's  private  debt,  would  have  objected  to 
it  ;  for  it  is  evident  that  Moore  was  a  man  of 
very  little  property,  and  the  defendant  took 
the  timber  for  fear  of  wholly  losing  his  debt. 
It  is  equally  clear  that  the  plaintiffs  furnished 
Moore  the  means  of  buying  the  timber,  and  by 
advancing  their  money  and  notes  to  pay  for  it. 

When,  therefore,  the  defendant  purchased 
the  timber,  he  became  the  debtor  of  the  plaint- 
iffs, and  that  debt  cannot  be  canceled  by  set- 
ting off  a  debt  due  from  Moore  to  the  defend- 
ant. 

Had  Moore  paid  the  defendant  the  debt  due 
to  him,  in  money  which  he  had  taken  out  of 
the  partnership  fund,  it  would  have  presented 
a  different  question.  Such  a  payment  would 
have  been  valid,  in  the  absence  of  all  proof, 
that  the  defendant  knew  that  the  money  of  the 
firm  had  been  thus  misapplied.  In  such  a 
case,  there  would  be  ground  for  presuming 
that  the  transaction  was  fair,  and  that  the  debt 
had  been  paid  out  of  the  private  funds  of  the 
partner  indebted.  In  this  case  there  can  be 
no  such  presumption,  *for  there  can  be  [*4O 
no  doubt  that  the  defendant  knew  that  Moore 
was  paying  his  private  debt  with-  the  partner- 
ship property. 

2.  As  to  the  second  point ;  it  does  not  admit 
of  a  doubt  that  G.  Moore  was  a  partner  with 
the  plaintiffs.  The  articles  do  not  provide  for 
the  advancing  money  by  the  plaintiffs  to  make 
the  purchases  of  timber.  Admitting,  how- 
ever, that  the  agreement  authorizes  that  in- 
ference, Moore  was  to  furnish  'an  equivalent 
for  that,  by  his  personal  services  in  superin- 
tending the  sawpit  and  lumber  yard  ;  and 
he  was,  in  consideration  of  his  services,  to  re- 
ceive one  third  of  the  net  profit.  Now,  it  is  a 
very  clear  proposition,  that  he  who  is  to  take 
a  part  of  the  profits  indefinitely,  shall,  by 
operation  of  law,  be  made  liable  to  losses ; 
upon  the  principle  that  by  taking  part  of  the 
profits,  he  takes  from  the  creditors  a  part  of 
that  fund  which  is  the  security  for  the  pay- 
ment of  their  debts.  (Green  v.  Smith,  2  Bl., 
998  ;  Waugh  v.  Carver,  2  H.  Bl.,  245  ;  4  East, 
144.) 

There  may  be,  and  some  of  the  cases  cited 
admit  the  position,  a  partnership,  as  respects 
third  persons,  when  the  transaction  would  not 
be  such  as  between  the  partners  themselves. 
This  is  not  such  a  case  ;  here  is  a  full,  clear 
and  decided  partnership,  as  regards  the  part- 
ners themselves,  as  well  as  third  persons.  It  is 
essentially  different  from  the  case  of  Muzzy  v. 
Whitney,  10  Johns.,  226. 

If  G.  Moore  is  to  be  regarded  as  a  partner 
with  the  plaintiffs,  and  would  be  liable  for  all 
the  debts  contracted  during  the  existence  of 
the  co-partnership,  which  I  consider  perfectly 
clear,  then  he  ought  to  have  been  joined  in  the 
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suit ;  for,  in  actions  arising  ex  contracts,  where 
the  legal  interest  is  joint,  those  in  whom  such 
interest  is  vested  must,  if  living,  join  in  an 
action  for  the  breach  of  such  contract  ;  and 
the  objection  may  be  made  upon  the  trial,  as 
a  ground  of  nonsuit,  upon  the  general  issue,  if 
it  appears  that  there  is  another  person  living, 
not  made  a  party,  who  has  a  joint  interest  in 
the  contract.  (1  Chit.  PI.,  «,  7.)  If  the  fact 
appears  on  the  face  of  the  declaration,  it  is 
good  cause  for  arresting  or  reversing  the 
judgment. 

Judgment  of  nonsuit. 

Partnership— what  constitutes.     Distinguished— 5 

Cited  in— 11  Wend.,  580 ;  14  Wend.,  600 ;  1  Hill,  527 ; 
5Denio,  183 ;  3  N.Y..  139, 143:  58  N.Y.,  279  ;  4  Abb.  App. 
Dec.,  276  ;  1  Hun,  229  ;  13  Barb.,  305  :  14  Barb.,  356, 
478 ;  3  T.  &  C.,  742 ;  47  How.  Pr.,  528 : 1  Abb.  Pr.,  245 ; 
3  Bos.,  113  ;  5  Pet.,  574  :  12  Pet,,  231 :  1  Story,  374; 
28  Cal.,  577  ;  13  Minn.,  450  ;  15  Minn.,  530. 


»>OI    .       O    "  CUU«j    *ii»   tJ-o  «       T.      »»  ^LJ*_*.J    wu'z  ,        t      »» 

310,  328;  14  Wend..  138,  145,  157  ;  16  Wend.,  510;  18 
Wend.,  483;  24  Wend.,  397;  8  N.  Y.,  411;  2  Keyes, 
22T;  4  Abb.  App.  Dec.,  648  ;  21  Hun,  182  ;  43  Barb., 
601,  n. :  33  Super.,  155;  36  Super.,  5l ;  41  Super.,  474; 
45  Super.,  101;  2  Hilt.,  18;  8  W.  Dig.,  70;  12  Pet., 
231 ;  10  Kas..  461 ;  124  Mass.,  14 ;  43  Wis.,  218. 
Also  cited  in— 4  Wend.,  409 ;  31  Mich.,  378. 


41*]  *  JAMES  LYNCH  «.  REYNOLDS. 

Negotiable  Paper — Petition  by  Holder  for  Dis- 
charge in  Insolvency,  of  Maker — Releases 
other  Parties. 

If  the  holder  of  a  bill  or  note  compound  with,  and 
discharge  the  acceptor  or  maker,  he  cannot  after- 
wards resort  to  the  other  parties  to  the  bill  or  note. 
But  merely  receiving  partial  payments  from  the 
acceptor  or  maker,  without  releasing  him,  does  not 
affect  the  liability  of  the  other  parties. 

A,  as  the  agent  of  the  plaintiff,  sold  goods  to  the 
defendant,  for  which  he  took  his  promissory  note, 
and  procured  it  to  be  discounted,  and  the  defendant 
having  failed,  the  note  was  taken  up  by  B  for  the 
honor  of  A.  The  defendant  applied  for  his  dis- 
charge under  the  Insolvent  Act,  and  B  became  a 
petitioning  creditor  for  the  amount  of  the  note 
which  he  had  taken  up.  After  the  defendant's  dis- 
charge, the  plaintiff  paid  B  the  amount  of  the  note, 
and  brought  an  action  against  the  defendant,  for 
money  paid  to  his  use.  Held  that  B  by  petitioning 
with  the  defendant,  and  thus  undertaking  to  dis- 
charge him  from  the  debt,  released  the  other  par- 
ties to  the  note,  and  that,  therefore,  the  plaintiff's 
payment  of  the  amount  of  the  note  to  B  was  in  his 
own  wrong,  and  gave  him  no  right  of  action  against 
the  maker. 
Citation— 11  Ves.,  410. 

THIS  was  an  action  of  assumpsit ,  for  money 
paid  by  the  plaintiff,  to  the  use  of  the  de- 
fendant, who  pleaded  the  general  issue,  with 
the  notice  of  his  discharge  under  the  Insolvent 
Act.  passed  the  third  of  April,  1801.  The 
cause  was  tried  before  Mr.  Justice  Yates,  at  the 
New  York  sittings,  in  April  1818,  when  a 
verdict  was  taken  for  the  plaintiff,  subject  to 
the  opinion  of  the  court  on  a  case  containing 
the  following  facts  : 

In  September,  1807,  the  defendant  bought  of 
D.  Lynch,  Jr.,  one  hundred  and  seventy-three 
barrels  of  flour,  amounting  to  $1,161,  at  four 
months  credit ;  and  in  about  a  month  there- 
after, D.  L..  Jr.,  received  the  defendant's  note 
for  the  purchase  money,  which  having  in- 
dorsed, he  procured  it  to  be  discounted  at  the 
Branch  Bank  of  the  United  States,  in  the  City 
of  New  York.  Before  the  note  became  pay- 
able, the  defendant  failed,  and  after  it  had 
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been  protested  for  non  payment,  it  was  taken 
up  by  D.  Lynch,  Sr.,  for  the  honor  of  the  in- 
dorser  ;  D.  Lynch,  Sr.,  having  thus  become 
the  holder  of  the  note,  assented  to  the  defend- 
ant's discharge  under  the  Insolvent  Act,  signed 
his  petition,  and  made  affidavit  of  his  debt,  as 
being  money  paid  to  the  use  of  the  defendant 
in  taking  up  his  note  ;  and  after  the  defend- 
ant's discharge,  D.  Lynch,  Sr.,  called  on  the 
plaintiff,  who  was  the  owner  of  the  flour,  and 
on  whose  account  it  was  sold  by  D.  Lynch, 
Jr.,  as  his  agent,  for  the  amount  of  the  note, 
which  the  plaintiff  paid  to  him,  and  received 
the  note. 

The  case  was  submitted  to  the  court  without 
argument. 

Per  Curiam.  The  single  point  in  this  case- 
is,  whether  D.  Ly«nch,  the  elder,  after  becom- 
ing a  petitioning  creditor,  for  the  discharge  of 
the  defendant  under  the  Insolvent  Act,  and 
*making  an  affidavit  that  the  defendant  [*42 
was  indebted  to  him,  as  for  so  much  paid  for 
the  use  of  the  defendant,  could  afterwards  re- 
sort to  the  plaintiff,  and  compel  him,  legally, 
to  pay  the  money  advanced  to  take  up  the 
note  drawn  by  the  defendant.  We  are  of 
opinion  that  the  payment  made  by  the  plaint- 
iff to  D.  Lynch,  Sr.,  was  made  in  the  plaint- 
iff's own  wrong,  and  that  it  could  not  have 
been  enforced  at  law  ;  and  therefore,  cannot 
be  the  basis  of  a  suit  against  the  defendant. 

It  is  a  settled  principle,  that  if  the  holder  of 
a  bill  or  note  compounds  with  the  acceptor  or 
the  maker,  without  the  assent  of  the  o(h«r 
parties  to  it,  he  thereby  releases  them  from 
their  liability.  Taking  a  sum  of  money  in 
part  payment  of  the  debt,  and  accepting  a  div- 
idend, would  not  produce  the  same  effect ;  for 
these  acts  are  advantageous  to  the  other  par- 
ties. The  principle,  in  short,  is,  that  an  act 
beneficial  to  the  other  parties  may  be  done 
with  the  maker  of  a  note  or  acceptor  of  a  bill, 
provided  due  notice  has  been  given,  without 
impairing  the.  right  of  the  holder  of  the  note  ; 
but  no  act  can  take  place  between  the  holder 
and  the  maker  prejudicial  to  and  destructive 
of  the  rights  of  the  parties  to  the  bill,  without 
discharging  them.  Here  the  holder  of  the  bill 
took  upon  himself,  in  effect,  to  discharge  the 
maker  of  the  note  from  his  liability  to  pay  the 
debt ;  and  we  have  a  right  to  intend  that  the 
defendant  could  not  have  obtained  a  discharge 
under  the  Insolvent  Act,  unless  D.  Lynch,  Sr., 
had  united  in  his  petition.  It  will  be  recol- 
lected that -a  discharge  under  the  Act  exoner- 
ated the  defendant  forever  from  the  payment 
of  any  debt  then  contracted,  so  thatD.  Lynch, 
Sr.,  by  his  own  act,  discharged  the  defendant 
frpm  the  payment  of  the  note,  and  he  never 
could  have  been  sued  upon  that  paper  by  any 
of  the  parties.  This  is  equivalent  to  taking  a 
bond  in  satisfaction  of  the  bill,  without  the  as- 
sent of  the  other  party  ;  and  it  is  manifest  that 
D.. Lynch,  Sr.,  must  have  considered  himself 
as  having  no  further  claim  upon  the  other 
party,  for  he  swears  that  the  money  was  paid 
in  taking  up  the  bill  for  the  use  of  the  defend- 
ant. The  holder  of  a  dishonored  note  may  be 
passive,  after  having  fixed  the  several  parties 
by  a  regular  demand  and  notice,  and  he  may 
receive  partial  payment,  *without  affect-  [*4i-5 
ing  his  remedy  against  all  the  parties  ;  but  if 
JOHNS.  REP.,  16. 
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he  does  an  act  which  takes  away  and  destroys 
the  remedy  of  the  other  parties  against  the 
maker,  upon  the  very  bill,  he  forfeits  his  right 
to  call  on  the  prior  indorsers.  This  principle 
will  be  found  to  be  supported  by  the  case  Ex- 
parte  Wilson,  11  Ves.,  410,  and  it  is  a  salutary 
rule. 
Judgment  for  the  defendant. 

Cited  in— 4  Wend.,  367  ;  5  Barb.,  462 ;  44  Barb.,  653 ; 
4  How.  Pr.,  162 ;  3  Allen,  443. 
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THE  PRESIDENT  AND  DIRECTORS  OF 
THE  BRIDGEPORT  BANK 

v. 

SHERWOOD,  Gentleman,  one  of  the  Attor- 
neys, «fcc. 

Practice — Attorneys— Suite  Against. 

In  suits  against  attorneys,  not  only  the  bill  or 
declaration  and  notice  to  plead,  but  notices  of  all 
subsequent  proceedings  in  the  cause,  must  be 
served  personally  on  the  defendant  or  his  agent. 

Citation^S  Johns.,  346. 

THE  defendant  moved  to  set  aside  the  exe- 
cution issued  in  this  cause,  and  the  default 
entered,  and  all  subsequent  proceedings,  for 
irregularity.  It  appeared,  from  the  affidavit 
of  the  plaintiff's  attorney,  that  a  copy  of  the 
bill,  with  the  usual  notice  of  the  rule  to  plead, 
was  personally  served  on  the  defendant.  That 
at  the  expiration  of  the  time  to  plead,  the 
plaintiff's  attorney  entered  the  default  of  the 
defendant,  for  want  of  a  plea  ;  and  affixed  up 
in  the  clerk's  office,  in  the  City  of  New  York, 
a  notice  of  the  entry  of  the  default,  and  also 
notice  of  the  assessment  of  damages,  directed 
to  the  defendant  in  person.  That  interlocu- 
tory judgment  was-  entered,  and  the  damages 
assessed,  pursuant  to  the  notice,  and  a  final 
judgment  entered,  accordingly,  on  which  the 
execution  was  issued. 

The  defendant's  affidavit  stated  that  since 
the  service  of  the  copy  of  the  bill  and  notice  of 
the  rule  to  plead,  he  had  received  no  notice  of 
any  further  proceedings  in  the  cause. 

Mr.  Towt  for  the  plaintiffs. 

Per  Curiam.  In  suits  against  attorneys,  not 
only  the  bill  or  declaration  and  notice  of  rule 
to  plead,  but  notices  of  all  the  subsequent  pro- 
ceedings in  the  cause,  must  be  served  person- 
ally on  the  defendant  or  his  agent.  Affixing 
44*J  up  a  *notice  in  the  clerk's  office,  as  in 
suits  against  common  persons,  is  not  sufficient. 
(Backus  v.  Rogers,  8 -Johns.,  346.)  The  assess- 
ment of  damages,  and  all  subsequent  proceed- 
ings, must  be  set  aside,  with  costs,  on  the  de- 
fendant stipulating  not  to  bring  an  action  of 
trespass  against  the  plaintiff. 

Rule  accordingly. 


ROOSEVELT  ET  AL. 

v. 
SOULDEN  AND   SMITH. 

THE  SAME  ».  VANSANTVOORD. 

Bailable  Process. 

In  bailable  process,  the  plaintiff  cannot  join  sev- 
eral defendants  in  one  writ,  and  declare  against 
one  of  them  only. 

JOHNS.  REP..  16. 


Citations— 3  Johns.,  538;  1  Tidd's  Pr.,  80;  4  T.  R., 
«,  697,  n.;  1  Bos.  &  P.,  50 ;  5  Bos.  &  P.,  82 ;  5  T.  R., 
722 ;  4  Johns..  485. 

WRITS  of  capias  ad  resp.,  containing  clauses 
of  ac  eliam,  were  issued,  at  the  suit  of 
the  plaintiffs,  in  which  the  above-named  de- 
fendants, and  Jonathan  Turck  and  Abraham 
Turck,  were  named  defendants.  The  defend- 
ants, Soulden,  Smith  and  Vansantvoord,  put 
in  special  bail,  and  employed  an  attorney,  who 
gave  notice  thereof  to  the  plaintiff's  attorney, 
who  filed  declarations  against  the  defendants, 
Soulden  and  Smith,  and  the  defendant  Van- 
santvoord, separately,  without  naming  the 
other  defendants. 

A  motion  was  jiow  made  to  set  aside  the 
declarations  and  all  subsequent  proceedings, 
for  irregularity. 

.Mr.  Talcot  for  the  defendants. 

Mr.  P.  A.  Jay  for  the  plaintiffs. 

Per  Curiam.  Where  the  writ  does  not  re- 
quire special  bail,  several  persons  may  be 
named  as  defendants,  and  the  plaintiff  may 
declare,  and  proceed  against  any  one  of  them 
separately.  The  court  so  decided  in  Mont- 
gomery v.  Hasbrouck,  3  Johns.,  538.  Such, 
also,  is  the  English  practice.  (1  Tidd's  Pr., 
80  ;  4  T.  R.,  696,  697,  note;  1  Bos.  &  P.,  50  ; 
5  Bos.  &  P.,  82;  5  T.  R.,  722.)  But  in  this 
case,  the  writs  contained  clauses  of  ac  etiam, 
and  the  defendants  were  held  to  bail.  The 
declarations  and  subsequent  *  proceed-  [*45 
ings  must,  therefore,  be  set  aside,  for  irregu- 
larity, with  costs.  (Rogers  v.  Rogers,  4  Johns., 
485.) 

'  Motion  granted. 
Cited  in-7  How.  Pr.,  91 ;  12  How.  Pr.,  213. 


BISSELL  v.  LEE. 
THE  SAME  v.  THE  SAME. 

Practice — Cause  Referred — Delay  of  Plaintiff  in 
Bringing  to  Hearing — Rights  of  Defendants. 

Where  a  cause  is  referred  by  the  court,  pursuant 
to  the  Statute,  and  the  plaintiff  wholly  neglects  to 
bring  the  cause  to  a  hearing  before  the  referees,  the 
defendant,  after  a  term  has  intervened,  is  entitled 
to  a  rule,  that  unless  the  plaintiff  notice  the  cause 
for  a  hearing,  or  elect  to  discontinue  within  twenty 
days,  the  defendant  shall  have  leave  to  notice  the 
same  for  hearing ;  and  in  case  of  the  neglect  or  de- 
fault of  the  plaintiff,  the  referees  are  to  proceed  to 
a  hearing  on  the  defendant's  notice ;  and  in  case  the 
plaintiff  does  not  appear  at  the  day  appointed,  the 
referees  must  report  that  nothing-  is  due  to  the 
plaintiff,  unless  the  defendant  claims  a  balance  due 
to  him;  and  if  the  pleadings  will  admit  of  it,  he  may 
exhibit  his  proofs,  and  the  referees  may  report  such 
a  balance  as  they  shall  think  due  to  him  from  the 
plaintiff. 

THE  above  causes  were  put  at  issue  on  the 
12th  November,  1816.  On  affidavit  that 
the  trial  of  them  would  require  the  examina- 
tion of  long  accounts,  and  on  the  motion  of 
the  defendant  for  that  purpose,  they  were 
ordered,  in  May  Term,  1817,  to  be  referred  to 
three  referees. 

Mr.  Oriffin,  for  the  defendant,  now  moved 
that  the  plaintiff  proceed  to  -a  hearing  before 
the  referees,  within  twenty  days,  or  that  a 
judgment,  as  in  case  of  nonsuit,  be  entered. 
He  read  an  affidavit,  stating  that  since  the  rule 
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for  a  reference  was  entered  in  the  causes,  the 
plaintiff  had  not  given  any  notice  of  bringing 
the  causes  to  a  hearing  before  the  referees,  nor 
taken  any  step  for  that  purpose.  That  the  de- 
fendant had  a  great  number  of  witnesses  for 
him,  some  of  whom  were  infirm,  others  poor, 
and  some  were  about  to  remove  out  of  the 
County  of  Oneida,  where  the  venue  was  laid, 
and  without  whose  testimony  he  could  not 
safely  proceed  to  a  hearing  before  the  referees. 
Mr.  Talcot  for  the  plaintiff. 

Per  Curiam.  Let  the  following  rule  be 
entered  : 

"  It  appearing  to  the  court  that  these  causes 
46*]  were  referred  *to  three  referees,  pursu- 
ant to  the  Statute,  upon  a  special  application 
to  the  court  in  May  Term,  1817,  and  that  the 
plaintiff  hath  ever  since  neglected  to  notice  the 
same  for  a  hearing,  or  in  any  manner  to  pro- 
ceed therein  ;  on  motion,  &c.,  on  behalf  of  the 
defendant :  It  is  ordered,  that  unless  the 
plaintiff  notice  the  said  causes  for  a  hearing, 
within  twenty  days  after  service  of  this  rule, 
or  discontinue  upon  the  usual  terms,  that  then 
the  defendant  have  leave  to  notice  the  same 
for  a  hearing  ;  and  if  the  plaintiff  shall  elect 
to  notice  the  same  for  a  hearing,  or  in  his  de- 
fault ejther  to  discontinue  or  notice  the  same 
for  a  hearing,  the  defendant  shall  notice  the 
same  for  a  hearing,  the  referees  shall  proceed 
to  hear  and  examine  the  proofs  and  allegations 
of  the  parties,  unless  either  party  shall  show 
good  cause,  or  an  adjournment  to  a  future  day 
of  such  hearing,  on  account  of  the  absence  of 
material  witnesses,  whose  attendance  could 
not  be  procured  ;  and  in  case  the  plaintiff  shaU 
not  appear  before  the  referees  and  exhibit  his 
proofs,  and  no  proof  shall  be  offered  on  the 
part  of  the  defendant,  then  the  referees  shall 
report  nothing  due  to  the  said  plaintiff  ;  but 
on  the  failure  of  the  plaintiff  to  appear  and 
exhibit  his  proofs,  if  the  defendant  shall  claim 
a  balance  due  to  him  in  either  of  the  said 
causes,  and  the  state  of  the  pleadings  will 
admit  of  the  proof,  then  the  defendant  may 
exhibit  his  proofs  and  allegations,  and  the 
referees  shall  report  such  balance  as  they  shall 
be  satisfied  is  due  to  the  defendant." 

The  court  added,  that  in  all  cases,  hereafter, 
where  a  term  has  intervened  between  the  time 
of  granting  the  order  of  reference,  and  the 
plaintiff's  neglect  to  proceed  to  bring  the  cause 
to  a  hearing  before  the  referees,  the  defendant 
might  apply  to  the  court  for  such  a  rule  on  the 
plaintiff  as  they  had  directed  to  be  entered  in 
this  cause. 

Rule  granted. 

Cited  in— 12  Wend.,  269 ;  6  How.  Pr.,  219 ;  34  How. 

Pr.,  277  ;  1  Co.  R.  N.  S.,  360. 


47*]      *JACKSON,  ex  dem.  ALLEN, 

v. 
FLORENCE. 

Deed — Of  Bargain  and  Sale — Inoperative,  if 
without  Consideration — Consideration  Op- 
tional, not  Good. 

A  deed  of  bargain  and  sale,  without  consideration, 
is  inoperative,  and  vests  no  estate  in  the  grantee. 

A  deed  of  bargain  and  sale,  the  only  consideration 
expressed  in  which  is,  that  the  grantee  shall  support 
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the  grantor  during  his  natural  life,  is  void  ;  for.  the 
deed  not  being  executed  by  the  grantee,  and  there 
being  no  agreement  on  his  part  to  support  the 
grantor,  there  was  nothing  to  bind  him  to  do  it ;  and 
the  deed  is  merely  conditional,  giving  an  option  to 
the  grantee  to  support  the  grantor,  or  to  suffer  it  to 
become  void  by  withdrawing  his  support,  and  thus 
is  without  consideration. 

Whether  any  other  consideration  than  money  will 
support  a  deed  of  bargain  and  sale.  Quaere. 

Citation— 3  Johns.,  484. 

THIS  was  an  action  of  ejectment,  for  a  lot  of 
land  in  the  town  of  Middlesex,  in  the 
County  of  Ontario.  The  cause  was  tried  before 
Mr.  Chief  Jitstice  Thompson,  at  the  Ontario  Cir- 
cuit, in  June,  1818,  when  a  verdict  was  taken 
for  the  plaintiff,  subject  to  the  opinion  of  the 
court  on  the  case  to  be  made. 

The  lessor  of  the  plaintiff,  who  was  a  blind 
and  infirm  old  man,  about  the  age  of  sixty-five 
years  or  upwards/by  indenture  of  bargain  and 
sale,  bearing  date  the  14th  of  November,  1809, 
conveyed  the  premises  in  question  to  the  de- 
fendant, and  his  heirs.  The  consideration  on 
which  the  deed  was  founded  was  expressed  in 
the  following  terms  :  "  for,  and  in  considera- 
tion of  the  stipulations  contained  in  the  last 
clause  of  this  instrument,  to  be  carefully  ob- 
served and  performed,  on  the  part  of  the  said 
party  of  'the  second  part,  his  heirs  and  as- 
signs." The  deed  contained  covenants  of  title, 
»fec. ,  after  which  followed  the  clause  alluded 
to  in  the  commencement,  which  was  in  these 
words  :  "  Now,  the  above  conveyance  is  on 
these  express  conditions:  that  whereas,  the 
said  party  of  the  second  part  has  agreed,  as  the 
consideration  for  the  above  described  premises, 
to  support  the  said  party  of  the  first  part  dur- 
ing his  natural  life  ;  therefore,  be  it  known, 
that  if  the  said  party  of  the  second  part,  his 
heirs,  executors  and  administrators,  doth  well 
and  faithfully  furnish  and  provide  the  said 
party  of  the  first  part,  in  sickness  and  in 
health,  with  all  such  suitable,  convenient  and 
necessary  boarding,  lodging  and  wearing  ap- 
parel, during  the  said  natural  life  of  the  said 
party  of  the  first  part,  as  are  amply  suitable 
and  comfortable  for  a 'person  aged  and  infirm, 
as  in  the  case  of  the  said  party  of  the  first 
part,  then  the  above  conveyance  to  be  taken, 
and  construed  to  all  intents  and  purposes  ;  in 
other,  to  be  void,  and  of  none  effect."  The 
lessor  of  the  plaintiff,  a  few  months  before  the 
commencement  of  the  suit,  refused  to  remain 
with  the  defendant,  and  left  the  premises, 
where  he  had  until  then  resided  with  the  de- 
fendant. 

*The  case  was  submitted  to  the  court  [*48 
without  argument. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court  : 

The  objection  taken  to  the  deed  under  which 
the  defendant  claims  to  retain  possession  of 
the  premises,  is,  that  it  was  without  considera- 
tion of  any  kind.  That  a  deed  of  lands  will 
be. inoperative,  if  there  be  no  consideration  to 
uphold  it,  can  admit  of  no  doubt.  That  point 
was  fully  discussed  in  this  court  in  Jackson  v. 
Alexander,  3  Johns.,  484.  In  the  present  case, 
there  is  no  pretense  of  consideration  other 
than  such  as  is  expressed  in  the  deed  ;  and  we 
are  of  opinion  that  the  deed  itself  furnishes  no 
evidence  of  consideration.  Taking  the  whole 
deed  together,  the  inference  is  irresistible  that 
JOHNS.  REP.,  16. 


1819 


WILDY  v.  WASHBURN. 


48 


the  defendant  never  bound  himself  by  any 
covenant  or  agreement  which  could  be  enforced 
to  support  or  maintain  the  lessor  of  the  plaint- 
iff. Now,  the  defendant  has  not  signed  and 
sealed  the  deed  ;  and  the  only  consideration 
expressed  is  the  stipulation  contained  in  the 
last  clause  of  the  deed,  by  which  the  whole 
deed  is  rendered  conditional,  depending  on 
the  defendant's  supporting  the  lessor  in  the 
manner  therein  stipulated.  The  recital  that 
the  defendant  had  agreed  to  support  the  lessor 
during  his  natural  life,  does  not  fairly  import 
any  other  agreement  than  the  one  contained  in 
the  deed  ;  and  that  leaves  it  to  the  option  of 
the  defendant  either  to  support  the  lessor,  or 
to  suffer  the  deed  to  become  void  by  withhold- 
ing the  support.  If  there  had  existed  any 
agreement  by  which  the  defendant  was  bound, 
absolutely,  to  support  the  lessor,  it  was  in- 
cumbent on  'the  defendant  to  have  produced 
it ;  but  in  the  absence  of  such  an  agreement, 
we  are  bound  to  say  there  was  no  considera- 
tion for  the  deed.  We  do  not  intend  to  dis- 
cuss or  decide  the  point  whether  any  other 
consideration  than  money  is  sufficient  in  a 
deed  of  bargain  and  sale ;  and  the  deed  under 
consideration  can  operate  only  as  a  deed  of 
bargain  and  sale.  The  authorities  bearing  on 
that  question  were  examined  in  the  case 
already  cited.  There  may  be  room  for  doubt, 
and  it  is  not  necessary  for  the  decision  of  this 
cause,  to  examine  or  decide  that  point. 

Judgment  for  Hie  plaintiff. . 

Cited  in— i  Cow.,  431 ;  9  Cow.,  71 :  3  Wend.,  234 ;  13 
N.  Y.,  517 ;  35  N.  Y.,  307  ;  30  Barb.,  297  ;  31  Mich.,  51. 


49*]      *WILDY  v.  WASHBURN. 

Certiorari — Practice — Construction  of  Act  Re- 
lative to  Duties  and  Privileges  of  Towns — 
Failure  to  Elect  Officers  at  Annual  Meeting — 
Powers  of  Justices. 

A  Certiorari  to  remove  into  this  court  the  pro- 
ceedings before  three  justices  of  the  peace,  appoint- 
ing a  town  officer,  on  the  neglect  of  the  town  to 
make  the  appointment,  must  be  prosecuted  in  the 
name  of  the  people ;  and  if  it  be  brought  in  the 
name  of  the  party  aggrieved,  the  court  will  make 
no  order  upon  the  subject. 

By  the  Act  Relative  to  the  Duties  and  Privileges 
of  Towns  (sess.  36,  ch.  35,  sec.  5 ;  2  N.  K.  L.,  127 :  1 R. 
S.,  347,  sec.  31),  the  freeholders  and  inhabitants  of 
the  town  are  authorized  to  make  a  second  election 
of  town  officers,  in  case  those  before  chosen  refuse 
to  serve,  die,  remove  out  of  the  town,  or  become  in- 
capable of  serving,  within  fifteen  days  next  after 
such  refusal,  death,  removal  or  incapacity ;  but  it 
seeins  that  if  the  town  made  no  election  of  town  of- 
ficers at  the  regular  annual  town  meeting,  they 
cannot  afterwards  make  a  choice,  and  that  the  va- 
cancy may  be  supplied  by  the  appointment  of  three 
justices  of  the  county,  without  waiting  fifteen 
days,  in  order  to  give  the  town  an  opportunity  of  a 
second  election,  as  is  required  in  the  other  cases  of 
vacancy,  specified  in  the  Act. 

Where  the  town  meeting  proceeds  to  the  election 
of  a  town  officer,  and  on  canvassing  the  votes,  they 
are  found  to  be  equally  divided,  so  that  there  is  no 
choice,  it  seems  that  the  meeting  ought  to  proceed 
to  a  second  election,  which,  if  they  neglect,  they 
lose  their  right,  and  cannot  make  the  election  at  a 
subsequent  meeting,  although  held  within  fifteen 
days. 

Citations— 8  Johns.,  71 ;  2  Cai.,  179 ;  2  N.  R.  L.,  127 ; 
1  R.  S.,  347,  sec.  31. 

IN  ERROR,  on    certiorari  to  three  justices 
of  the  peace  of  the  County  of  Westchester, 
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to  bring  before  this  court  their  appointment 
of  Gilbert  Washburn,  the  defendant,  as  a  con- 
stable of  the  town  of  Mount  Pleasant. 

The  return  stated  that  at  a  town  meeting, 
held  in  the  town  of  Mount  Pleasant,  on  the 
7th  of  April  last,  it  was  decided  by  the  free- 
holders and  inhabitants  that  it  would  be  neces- 
sary for  the  town  to  elect  three  constables  ; 
that  they  proceeded  to  a  choice,  and  that,  on 
canvassing  the  votes,  two  were  elected  ;  that 
there  were  three  other  persons  who  had  an 
equal  number  of  votes,  so  that  only  two  were 
chosen  ;  that  on  the  20th  of  April,  the  three 
justices  adjudged  that  the  town  had  neglected 
to  appoint  one  'of  three  constables,  thus  au- 
thorized to  be  chosen,  and  that  a  vacancy  in 
the  office  of  constable  had  happened  ;  and  that 
on  the  same  day  the  three  justices  proceeded 
to  nominate,  and,  by  their  warrant,  to  appoint 
the  defendant.  It  further  appears  that  the 
defendant  gave  the  necessary  security,  which 
was  duly  approved,  and  that  he  took  and  filed 
the  oath  of  office,  and  took  upon  himself  the 
execution  of  the  same.  There  was  also  re- 
turned to  the  certiorari,  a  subsequent  appoint- 
ment by  three  other  justices,  of  the  plaintiff, 
as  constable. 

SPENCER,  J.,  delivered  the  opinion  .of  the 
court  : 

This  certiorari  is  brought  to  obtain  a  reversal 
or  vacatur  of  the  appointment  of  Washburn  ; 
and  this  court  says,  in  Wood  v.  Peake,  8 
Johns.,  71,  that  the  appointment  of  a  consta- 
ble by  three  justices  is  a  judicial  act  ;  that  it 
remains  *valid  until  it  be  set  aside  or  [*5O 
quashed,  in  the  regular  course,  upon  certiorari. 
The  certiorari,  however,  cannot,  in  a  case  like 
this,  be  prosecuted  in  the  name  of  an  individ- 
ual ;  it  must  be  at  the  suit  of  the  people,  on 
the  relation  of  an  individual.' 

Wherever  the  rights  of  an  individual  are  in- 
fringed by  the  acts  of  persons  clothed  with 
authority  to  act,  and  who  exercise  that 
authority  illegally,  and  to  the  injury  of  an 
individual,  the  person  injured  may  have  re 
dress  by  certiorari,  as  in  the  case  of  Lawton  v. 
The  Commissioners  of  Highways  of  Cambridge, 
2  Cai.,  179. 

I  incline,  however,  to  the  opinion  that  under 
the  5th  section  of  the  Act  Relative  to  the 
Duties  and  Privileges  of  Towns  (2  N.  R.  L., 
127;  1  R.  S.,  347,  sec.,  81),  the  appointment 
of  Washburn  is  valid.  The  Act  provides  for 
several  occurrences  :  1.  If  there  is  a  neglect  in 
any  town  to  choose  the  officers  authorized  to 
be  chosen.  2.  If  those  chosen  refuse  to  serve. 
3.  Or  die.  4.  Or  remove  out  of  the  town.  5. 
Or  become  incapable  of  serving.  If  the  town 
shall  not,  within  fifteen  days  next  after  such 
refusal,  death,  removal  or  incapacity  happens, 
choose  another  in  the  room  of  such  person, 
according  to  law,  in  every  such  case  it  shall 
be  lawful  for  any  three  justices  of  the  peace 
in  the  same  county  to  nominate,  and  by  war- 
rant, under  their  hands  and  seals,  to  appoint 
all  and  every  such  officers  as  the  freeholders 
and  inhabitants  of  the  town  ought  to  have 
chosen  as  aforesaid. 

The  right  of  the  town  to  choose  the  officer, 
otherwise  than  at  the  anniversary  election,  is, 
by  the  terms  of  the  Act,  confined  to  those  oc- 
currences which  happened  to  the  officers 
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chosen,  arid  not  to  a  case  where  there  is  an 
original  neglect ;  that  is,  a  neglect  at  the  an- 
nual town  meeting.  Now,  suppose  the  case 
of  a  decision  by  the  freeholders  and  inhabit- 
ants to  choose  a  certain  number  of  constables, 
deeming  them  necessary  and  convenient,  and 
a  total  omission  to  elect  a  single  constable  ; 
if  the  power  did  not  reside  somewhere  to 
remedy  this  omission,  the  evils  might  be 
great,  even  during  the  fifteen  days.  In  the 
present  case,  they  had  decided  to  elect  three 
constables,  but  elected  two  only.  The  circum- 
stance that  there  was  an  equality  of  votes  as 
to  two  candidates,  did  not  dispense  with  the 
necessity  of  calling  on  the  -electors  to  vote 
51*]  again.  It  must,  therefore,  be  deemed  *a 
neglect  in  the  electors  that  they  did  not  elect 
the  third  constable.  The  power  of  the  magis- 
trates, in  my  construction  of  the  Act,  is  more 
ample  than  that  of  the  electors,  in  case  they 
shall  neglect  to  exercise  their  rights  in  the  first 
instance.  There  can  be  no  reason  for  giving 
the  electors  a  second  opportunity  to  make 
their  choice,  if  they  will  not  use  the  first  oc- 
casion to  do  it ;  and  there  is  the  strongest  rea- 
son in  so  construing  the  Act,  as  to  prevent 
a  failure  in  the  executive  officers  of  a  town. 
Considering,  however,  this  case  as  not  prop- 
erly before  us,  it  is  inexpedient  to  make  any 
order  in  it. 

Cited  in— 5  Den.,  412;  2  Hill,  23:  4  Johns.  Ch.,356;  1 
Paige,  549 :  52  N.  Y.,  448,  449 ;  30  Barb.,  598 ;  32  Barb., 
134 ;  43  Barb.,  235. 


DAWSON  v.  COLES. 

Covenant — Assignment  of — Notice  to  Covenantor 
— Rights  of  Assignee. 

An  obligation  or  covenant  may  be  assigned  by 
writing  not  under  seal. 

Where  an  obligation  or  covenant  for  the  payment 
of  money  having  been  assigned,  and  notice  of  the 
assignment  given  to  the  obligor  or  covenantor,  an 
action  is  brought  by  the  assignee  "in  the  name  of 
the  assignor,  upon  the  obligation  or  covenant,  to 
which  the  defendant  pleads  a  former  recovery  and 
satisfaction,  the  plaintiff  may  reply  the  assignment 
with  notice  thereof  to  the  defendant,  and  notice  to 
him  that  the  former  action  was  not  prosecuted  by 
the  authority  and  for  the  benefit  of  the  assignee. 

Citation— 11  Johns.,  538. 

THIS  was  an  action  of  covenant,  on  a  sealed 
note  or  instrument,  dated  the  12th  of 
June,  1815,  by  which  the  defendant  cove- 
nanted to  pay  the  plaintiff,  or  his  heirs,  two 
years  after  date,  the  sum  of  $250.  The  defend- 
ant pleaded  :  1.  Non  est  faclum  ;  2.  Payment ; 
3.  A  release ;  and,  4.  That  before  the  com- 
mencement of  this  action,  to  wit :  on  the  24th 
of  June,  1817,  the  plaintiff  brought  an  action 
in  the  Justices'  Court  of  the  City  of  New 
York,  for  the  sum  of  $100,  upon  the  very 
same  identical  writing,  covenant  or  agreement 
before  mentioned,  and  that  such  proceedings 
were  thereupon  had,  that  the  plaintiff,  on  the 
30th  of  June,  1817,  and  before  the  commence- 
ment of  this  action,  recovered  against  the  de- 
fendant the  sum  of  $26.50,  being  all  the  bal- 
ance that  was  then  due  to  and  claimed  by  the 
plaintiff  upon  the  said  covenant,  with  costs, 
and  that  the  defendant,  on  the  same  day,  paid 
the  plaintiff  the  balance  adjudged  to  him,  with 
the  costs. 

To  the  second  and  third  pleas  respectively, 
the  plaintiff  replied  an  assignment  of  the  cove- 
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nant  to  one  William  Brady,  with  notice  to  the 
defendant, 'and  that  this  suit  was  commenced 
for  the  benefit  of  Brady.  To  the  fourth  plea 
the  plaintiff  replied,  that  before  the  21st  of 
June,  1817,  to  wit  :  *on  the  4th  of  Sep-  [*52 
tember,  1815,  the  plaintiff,  for  a  valuable  con- 
sideration, sold,  transferred  and  assigned  over 
the  sealed  note,  covenant  or  agreement  in  the 
declaration  mentioned,  to  a  certain  W.  Brady, 
for  his  own  use,  of  which  transfer  and  assign- 
ment, the  defendant,  on  the  same  day,  had 
notice  ;  and  the  plaintiff  avers  that  this  action 
was  commenced  and  is  prosecuted  for  the  sole 
use  and  benefit  of  Brady,  for  the  purpose  of 
enabling  him  to  receive  and  collect  the  money 
due  on  the  note  ;  and  that  the  suit  in  the  Jus- 
tices'Court  was  not  prosecuted  by  the  order  or 
on  account  of  Brady,  of  which  the  defendant 
had  notice,  by  Brady's  appearing  in  the  Jus- 
tice's Court  on  the  trial  of  the  cause,  and 
then  and  there  producing  the  said  sealed  note, 
covenant  or  obligation,  together  with  the  as- 
signment thereof,  written  thereon;  and  sub- 
scribed by  the  plaintiff;  and  by  Brady's  then 
and  there  claiming  the  money  due  upon  the 
note,  and  declaring  that  the"  action  in  the 
Justices'  Court  was  not  prosecuted  by  his 
order  or  on  his  account  or  for  his  benefit. 

To  the  replications  to  the  second  and  third 
pies,  the  defendant  rejoined,  concluding  to 
the  country.  To  the  replication  to  the  fourth 
plea,  there  was  a  general  demurrer,  and 
joinder  in  demurrer. 

Mr.  Cowdrey,  in- support  of  the  demurrer.  1. 
It  is  not  alleged  that  the  assignment  of  the 
covenant  or  obligation  was  under  seal  ;  and  it 
must  not  be  inferred  to  be  under  seal,  unless 
it  is  expressly  averred  to  be  so.  (1  Saund., 
291,  notel.) 

2.  Here  has  been  a  suit,  and  recovery  of 
judgment  against  the  defendant,  on  this  obli- 
gation, and  a  payment  by  him  of  the  balance 
found  against  him  with  the  costs.  If  the  de- 
fendant is  compelled  to  pay  it  over  again,  in 
this  suit,  to  Brady,  he  cannot  recover  the 
amount  back  from  the  plaintiff.  (Marriott  v. 
Hampton,  7  T.  R..  269  ;  Moses  v.  M'Farlan,  2 
Burr.,  1009  ;  2  H.  Bl.,  414,  415,  416  ;  2  Esp. 
N.  P.  Gas.,  546.)  A  person  who  has  been 
compelled  by  a  competent  jurisdiction  to  pay 
a  debt  once,  ought  not  to  be  compelled  to  pay 
it  over  again.  (Embree  v.  Hanna,  5  Johns., 
101,  102.) 

Again  ;  the  effect  of  this  replication  is  to 
try  the  record  *of  the  recovery  in  the  [*53 
Justices'  Court,  and  which  can  be  tried  only 
by  itself.  (Croswell  v.  Byrnes,  9  Johns.,  290.) 

If  it  should  be  pretended  that  the  verdict  in 
the  Justices'  Court  was  obtained  through  col- 
lusion or  fraud,  it  may  be  answered  that  the 
assignee  should  seek  relief  in  a  Court  of  Chan- 
cery. (1  Ves.,  Jr.,  427  ;  3  Bro.  C.  C.,  463;  1 
Sch.  &  Let,  205.) 

Mr.  J.  Smith,  contra.  1.  A  chose  in  action 
cannot  be  assigned  so  as  to  vest  the  legal  right 
in  the  assignee.  However  technical  or  formal 
the  assignment  may  be,  it  transfers  only  an 
equity  ;  and  it  is  that  equity  of  which  courts 
of  law  have,  of  late,  taken  notice.  The  as- 
signment may  be  by  deed  or  writing,  or  by 
parol  :  if  made  to  appear  in  either  way,  the 
court  will  protect  the  equitable  right  of  the  as- 
signee. It  is  enough,  if  he  can  show  that  he  is 
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entitled  to  the  money.  A  bare  delivery  of  the 
note  or  obligation  to  him  amounts  to  an  equi- 
table assignment.  (3  Johns.,  71  ;  Canfield  v. 
longer,  12  Johns.,  346  ;  4  Taunt.,  326  ;  4  T. 
It.,  690;  SDall.,  49.) 

Again  ;  after  a  fair  assignment  of  a  debt 
4ind  notice  thereof  to  the  debtor,  the  assignee 
is  the  true  creditor,  and  the  assignor  or  orig- 
inal creditor,  has  no  right  whatever  to  inter- 
fere, but  is  a  mere  nominal  plaintiff.  (Eels  v. 
Finch,  5  Johns.,  194;  2. Mass.,  96;  4  Mass., 
-508  ;  1  Dall.,  139  ;  1  Bos.  &  P.,  447  ;  1  Johns. 
Gas.,  51,  411.)  The  defendant  might  as  well 
have  .pleaded  a  recovery  against  him  by  a 
stranger.  Whether  the  verdict  was  obtained 
by  fraud  or  collusion  between  the  plaintiff  and 
defendant,  or  by  the  mistake  of  the  justice, 
makes  no  difference.  It  was  the  duty  of  the 
defendant,  who  knew  that  B.  was  the  equi- 
table owner  of  the  note,  to  have  made  a  de- 
fense and  prevent  a  recovery  by  the  plaintiff. 

If  the  nominal  plaintiff  or  assignor  may 
bring  a  suit  when  he  pleases ;  and  the  defend- 
.ant,  knowing  of  the  assignment,  may  be  pro- 
tected by  such  suit,  the  rights  of  the  equitable 
plaintiff"  may  always  be  defeated  ;  and  the 
power  which  courts  of  law  have  assumed  for 
his  protection  will  be  unavailing. 
o4*J  *Again  ;  the  recovery  against  the  de- 
fendant was  for  $26.50,  which  he  has  pleaded 
in  bar,  without  accounting  for  the  residue  of 
the  note,  or  $231.  A  recovery  for  $26  is  not  a 
bar  to  a  note  for  $250. 

Again  ;  the  obligation  being  for  the  sum  of 
-$250,  the  Justices'  Court  had  no  jurisdiction. 

Mr.  Griffin,  in  reply,  said  that  the  sealed 
note  or  instrument  was  never  intended  by  the 
parties  to  be  negotiated  ;  nor  did  the  defend- 
ant mean  to  be  accountable  to  a  third  'per- 
son. 

But  the  ground  of  defense  is  that  the  def erid- 
ant  has  already  paid  the  debt.  The  plaintiff,  in 
his  replication,  does  not  negative  that  more 
than  $26.56  was  due  on  the  note.  It  must, 
therefore,  be  taken  to  be  the  fact.  Brady  was 
before  the  Justices'  Court,  and  should  have 
defended  the  suit,  so  as  to  prevent  a  recovery 
by  the  plaintiff.  The  defendant  having  been 
compelled  by  one  court  having  jurisdiction, 
to  pay  the  money,  cannot  be  compelled  in 
-another  court  to  pay  the  money  over  again. 

SPENCER.  ,/.,  delivered  the  opinion  of  the 
•court : 

Two  points  were  made.  1.  That  the  as- 
signment of  the  sealed  obligation  to  Brady, 
not  being  under  seal,  no  interest  passed.  2. 
That  the  judgment  and  proceeding  in  the  Jus- 
tice's Court  was  a  bar  to  this  suit. 

It  has  even  been  doubted  whether  a  freehold 
interest  in  land  might  not  be  conveyed  by 
writing  without  seal.  This  court  has  decided 
that  a  lease  for  years  may  be  assigned  without 
seal  ;  and  in  Runyan  v.  Mersereau,  11  Johns., 
•53d,  we  held  that  a  mortgage  might  be  as- 
signed by  parol,  accompanied  with  a  delivery. 
There  is  no  foundation  for  this  objection. 

This  court  has  repeatedly  declared  its  de- 
termination to  notice  and  protect  the  assignee 
of  a  chose  in  action,  against  the  frauds  of  the 
.assignor  and  the  obligor  or  promiser.  Here  it 
is  evident,  from  the  facts  set  out  in  the  replica 
tion,  that  the  sealed  obligation  had  been  assign- 
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ed  to  Brady  ;  that  he  had  given  notice  to  the  de- 
fendant long  before  the  suit  in  the  Justices' 
Court  ;  and  that  suit  was  a  mere  contrivance 
*between  these  parties  to  cheat  B.  out  [*55 
of  his  debt ;  for  he  appeared  in  that  court, 
having  the  sealed  note  in  his  possession,  and 
stated  that  he  owned  the  debt,  and  that  the 
suit  there  was  not  prosecuted  by  his  orders,  or 
for  his  benefit.  We  are  authorized  to  infer  a 
contrivance  between  these  parties  to  defraud 
Brady  ;  for,  otherwise,  the  suit  could  not  have 
proceeded,  as  the  plaintiff  was  not  possessed 
of  the  covenant  on  which  he  sued.  It  was  the 
duty  of  the  defendant  to  have  pleaded  the  as- 
signment to  Brady,  and  that  the  suit  was  not 
prosecuted  by  him,  or  for  his  benefit,  the  de- 
fendant having  had  notice  of  the  assignment. 
To  uphold  this  proceeding  would  be  sanc- 
tioning a  fraud  upon  the  assignee. 

Judgment  for  tJie  plaintiff. 

Cited  in— 19  Johns.,  52;  1  Hill,  554 ;  6  Hill,  239;  10 
Bos.,  366  ;  34  Cal.,  148. 


GREEN  &  GREEN 


OVINGTON  &  BLEECKER. 

Action  of  Debt  on  Recognizance  of  Bail  —  Plead- 
ing —  Must  be  Consistent  with  Record  —  Nul 
Tiel  Record. 

In  debt  on  a  recognizance  of  bail,  a  plea  that  the 
bailpiece  was  acknowledged,  after  judgment  bad 
been  obtained  in  the  original  action,  and  was  there- 
fore void,  is  bad  ;  for  a  record  cannot,  in  pleading, 
be  impeached,  if  affected  by  any  supposed  defect  or 
illegality  in  the  transaction  on  which  it  was  found- 
ed; nor  can  there  be  any  allegation  against  the 
validity  of  a  record. 

In  debt,  on  a  judgment  or  recognizance,  the  de- 
fendant can  plead  no  matter  inconsistent  with  the 
record;  but  if  the  record  be  untruly  stated  in  the 
declaration,  he  may  plead  nul  tiel  record. 

A  bailpiece,  although  taken  before  a  single  judge, 
is,  in  legal  contemplation,  taken  in  court  ;  it  is  a 
mere  memorandum  of  the  recognizance,  authoriz- 
ing the  making  up  the  record,  and  when  that  is 
filed,  it  becomes  a  record  of  the  court,  on  which 
scire  facias  or  debt  will  lie. 

Citation—  1  Chit.  PL,  354. 


was  an  action  of  debt  on  a  recogni- 
J-  zance  of  bail,  taken  in  the  Mayor's  Court 
of  the  City  or  New  York.  The  declaration 
stated  that  the  plaintiffs,  in  the  May  Term  of 
the  Mayor's  Court,  in  the  year  1810,  recovered 
a  judgment  against  one  John  Gal  laugher,  for 
$326.16  damages,  in  an  action  of  axxumpsit  ; 
that,  pending  that  suit,  in  April  Term,  1810, 
of  the  Mayor's  Court,  the  defendants  in  this 
action  became  bail  for  Gallaugher  ;  and  that  a 
fi.  fa.  was  issued  against  Gallaugher,  to  the 
sheriff  of  New  York,  who  returned  that  he  had 
made  the  sum  of  $12.10,  and  nulla  bona  as  to 
the  residue.  The  plaintiffs  then  aver  that  the 
judgment  and  recognizance  were  in  full  force, 
assign  a  breach  of  the  condition  of  the  recog- 
nizance, in  the  disjunctive,  and  claim  the  un- 
satisfied residue  of  the  original  judgment. 

*The  defendants  pleaded:  1.  that  the  [*56 
bailpiece  acknowledged  by  them  was  ac- 
knowledged after  the  rendition  of  the  judg- 
ment in  the  original  action,  and  after  the  issu- 
ing of  the  fi.  fa.  ,  to  wit  :  on  the  24th  of  Janu- 
ary, 1811  ;  that  they  never  acknowledged  any 
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other  bailpiece  for  Gallaugher,  at  the  suit  of 
the  plaintiffs  ;  and  that  Gallaugher  was  a  pris- 
oner in  close  custody,  on  the  process  in  the  or- 
iginal suit,  until  the  taking  of  the  bailpiece 
therein  ;  by  reason  of  which  premises,  the 
bailpiece  and  recognizance  were  void.  2.  That 
no  ca.  sa.  had  been  issued  in  the  original  ac- 
tion. 

To  the  first  plea  the  plaintiffs  replied  that, 
Gallaugher  being  in  close  custody,  the  defend- 
ants acknowledged  a  bailpiece,  as  of  the  term 
in  which  the  capias  ad  respondendum  was  re- 
turnable, and  that  it  was  entered  or  enrolled, 
as  of  that  term,  according  to  the  practice  of 
the  Mayor's  Court,  and  that  Gallaugher  was,  in 
consequence,  delivered  from  custody  ;  that  on 
the  27th  of  July,  1816,  the  Mayor's  Court  made 
an  order  in  the  original  cause,  that  the  bail- 
piece  should  be  considered  as  filed  of  the  term 
when  the  capias  ad  respondendum  was  return- 
able, mine  pro  tune  ;  and  that  it  was  the  prac- 
tice of  the  Mayor's  Court,  when  bail  was  taken 
by  a  judge,  at  chambers,  in  vacation,  to 
enrol  the  same  as  if  taken  in  the  open  court. 
2.  To  the  second  plea,  the  plaintiffs  replied, 
the  issuing  of  a  ca.  sa. 

The  defendants  demurred  specially  to  the 
replication  to  the  first  plea,  and  the  plaintiffs 
joined  in  demurrer  ;  and  there  was  a  rejoinder 
to  the  replication  to  the  second  plea. 

Messrs.  D.B.  Ogden  and  Manning, \u  support  of 
the  demurrer,  contended  that  the  bailpiece  hav- 
ing been  filed  subsequently  to  final  judgment  in 
the  cause,  was  a  nullity.  It  is  essential  to  the 
validity  of  the  act  of  putting  in  bail,  that 
there  should  be  a  suit  pending.  The  object  of 
bail  is  to  give  the  defendant,  arrested,  his  lib- 
erty, until,  by  a  judgment  of  court,  it  is  de- 
cided that  the  plaintiff  has  a  right  to  imprison 
him.  It  may  be  that  the  bail  would  not  have 
consented  to  become  security  had  they  known 
that  judgment  had  been  entered.  (Tidd'sPr., 
233;  1  Sell.,  141;  Barnes,  92.)  Bail  taken  after 
57*]  a  continuance  day,  is  to  be  filed  of  *a 
subsequent  term.  'If,  then,  the  bailpiece  was 
a  nullity,  the  replication  is  bad. 

Again  ;  matter  of  defense  in  equity,  or 
founded  merely  on  the  practice  of  the  court, 
cannot  be  pleaded.  (2  East,  442  ;  1  Chit.  PI., 
460;  Tidd's  Pr.,  1022. 

Mr.  Hammond,  contra.  The  recognizance 
roll  need  not  be  filed  until  the  bail  are  sued  ; 
and  until  enrolment,  the  recognizance  does  not 
bind  the  bail.  When  enrolled,  it  is  a  record  : 
and  as  a  record  it  cannot  be  put  in  issue  by  the 
plea  ;  for  the  sufficiency  of  a  record  cannot  be 
tried  by  a  jury.  (1  Chit.  PI.,  316 ;  Yelv.,  39, 
40.)  Although  a  recognizance  of  bail  is  taken 
before  a  judge  at  his  chambers,  yet  the  course 
is  to  enter  it,  as  taken  in  court,  for  the  recog- 
nizance is  not  obligatory  by  the  mere  caption, 
but  by  its  being  entered  of  record.  (2Saund., 
72  c,  note.) 

Again  ;  the  bailpiece  being  taken  by  consent 
of  the  parties,  is  to  have 'the  same  effect  as  if 
it  had  been  filed  of.  the  term  in  which  the  cap. 
ad  resp.  was  returned.  The  parties  are  con- 
cluded by  their  agreement,  which  was  sanc- 
tioned by  the  Mayor's  Court,  who  have  made 
the  recognizance  a  matter  of  record  ;  and  the 
defendants  can  have  no  relief,  but  by  motion 
in  that  court,  or  by  writ  of  audita  querela 
there. 
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There  can  be  no  averment  by  pleading 
against  a  record.  Its  operation  or  effect  may 
be  questioned  ;  but  not  its  truth  or  validity. 
If  the  defendant  would  allege  any  variance, 
he  should  plead  nul  tiel  record.  But  he  admits 
the  record  by  his  plea. 

There  is  no  particular  time  for  filing  bail. 
The  court  may  order  it  to  be  filed  nunc  pro- 
tune,  and  their  decision  is  conclusive.  (Napier 
v.  Wfiipple,  3  Cai.,  88;  Brittv.  Van  Norden,  1 
Johns.  Cas.,  390;  People  v.  Stevens,  9  Johns., 
72. 

SPENCER,  J.,  delivered  the  opinion  of  the- 
court: 

The  course  of  the  argument  adopted  \>y  the 
counsel  did  not  appear  to  be  adapted  to  this 
case.  The  plaintiff  declares  in  debt,  on  a 
record  of  recognizance  of  bail  entered  into  by 
the  defendants,  in  the  Mayor's  Court,  as  of 
April  Term  of  *that  court,  in  1810  ;  and  [*58 
refers  in  his  declaration  to  the  record  of  re- 
cognizance remaining  in  that  court,  in  the- 
usual  form  of  declaring  on  records  of  judg- 
ment or  recognizance,  pi'outpatet  per  recoi-dum. 

The  defendant's  plea  impeaches  the  record, 
in  stating  that  the  bailpiece,  which  is  the  war- 
rant for  the  recognizance  record,  was  not  ac- 
knowledged by  the  defendants  until  after  the 
judgment  in  the  original  cause,  to  wit :  the 
24th  of  January,  1811  ;  and  the  plea  concludes 
with  the  allegation,  that  the  bailpiece  is  void. 
As  the  plea  is  clearly  bad,  it  is  .unnecessary  to- 
take  any  particular  notice  of  the  replication. 
Although  the  recognizance  of  the  bail  is  taken 
before  a  single  judge  of  a  court,  it  is,  in  legal 
contemplation,  done  in  court ;  and  it  is  so- 
entered.  The  bailpiece  is  a  mere  memorandum 
of  the  recognizance,  authorizing  the  making 
up  the  record  of  recognizance  of  bail,  and 
when  that  is  filed  it  becomes  a  record  of  the 
court  ;  and  the  party  in  whose  favor  it  is  ac- 
knowledged, may,  on  its  being  forfeited,  bring 
either  a  scire  facias,  or  debt,  at  his  election. 
The  validity  of  records,  among  which  are  re- 
cognizances of  bail,  cannot,  in  pleading,  be 
impeached  or  affected  by  any  supposed  defect 
•or  illegality  in  the  transaction  on  which  they 
were  founded  ;  nor  can  there  be  any  allegation 
against  the  validity  of  the  record.  (1  Chit.  PI... 
354,  and  the  cases  there  cited.)  It  is  to  be  ob- 
served, that  all  the  pleas  by  bail,  of  which  we 
have  any  precedent,  state  matters  consistent 
with  the  record.  If  the  record  is  untruly 
stated,  the  defendants  can  avail  themselves  of 
such  defect,  only  by  pleading  nul  tiel  record. 

Judgment  for  the  plaintiff. 

Cited  in— 4  Cow.,  458 ;  7  Wend.,  39 ;  4  Den..  535  ; 
2  Barb.,  154 ;  44  Barb.,  133 ;  2  McLean,  485 ;  4  McLean , 
452. 


*THE  PEOPLE 


THE   SUPERVISORS  OF  THE  COUNTY 
OF  ULSTER. 

Loan  Office  Act — Deficiency — Mandamus — At- 
tachment against  Supervisors  of  Ulster,  not 
Granted  after  Lapse  of  Time. 

The  court  will  not  compel,  by  mandamus,  the 
supervisors  of  the  County  of  Ulster  to  assess  and 
levy  on  the  county  the  amount  of  the  deficiency  of 
payments  of  sums  loaned  under  the  Act  passed  the- 
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18th  of  April,  1786.  commonly  called  the-Loan  Of- 
fice Act  (seas.  9,  ch.  40,  sec.  28 ;  1  Greenl.  ed.  L.  N. 
Y.,  240),  prior  to  the  year  1795,  such  changes  having 
since  taken  place  in  the  county,  by  the  erection  of 
new  counties,  as  to  render  it  impracticable,  after 
such  a  lapse  of  time,  to  do  what  is  right  and  Justin 
the  case. 

Citations— 1  Greenl.  ed.  L.  of  N.  Y.,  240,  seas.  9,  ch. 
40. 

A  WRIT  of  mandamus,  on  motion  of  the 
Attorney-General,  was  issued  against  the 
Supervisors  of  Ulster  County,  commanding 
them,  forthwith,  to  levy  on  the  said  county  the 
sum  of  $17,514.71,  with  interest  from  the  19th 
of  June,  1817,  or  show  cause  why  an  attach- 
ment should  not  issue  against  them.  The 
supervisors  now  showed  for  cause,  that  the 
sum  they  were  called  upon,  by  the  writ  of 
mandamus,  to  levy  on  the  county,  was  for  ar- 
rearages arising  from  the  defalcations  of 
Joseph  Gasharie  and  Christopher  Tappen, 
formerly  loan  officers  of  the  County  of  Ulster, 
for  moneys  received  by  them  as  loan  officers, 
and  not  paid  over  to  the  Treasurer  of  the 
State,  for  several  successive  years,  from  the 
first  receipts  of  money  by  them,  to  the  year 
1804,  when  they  were  removed  from  office. 
That  the  supervisors  do  not  consider  them- 
selves authorized  by  the  Act,  passed  the  18th 
of  April,  1786,  entitled  "An  Act  for  emitting 
the  sum  of  £200,000  in  bills  of  credit,  for  the 
purposes  therein  mentioned,"  and  which  ap- 
portioned £14,000  to  the  then  County  of 
Ulster,  &c.,  to  raise  any  money,  to  reimburse 
the  State  for  moneys  heretofore  received  and 
embezzled  by  the  old  loan  officers  ;  nor  was 
there  any  subsequent  Act  which  would  author- 
ize their  raising  such  money  ;  as,  in  their  opin- 
ion, the  supervisors  and  judges  of  the  county, 
in  making  the  loans,  acted  as  agents  of  the 
State,  and  not  of  the  county.  That  when  the 
old  loan  office  was  established  under  the  Act 
of  1784,  and  the  sum  of  £14.000  emitted  to  the 
County  of  Ulster,  that  county  included  within 
its  limits  five  towns,  which  now  form  part  of 
the  County  of  Orange,  the  whole  of  the  now 
County  of  Sullivan,  and  part  of  the  present 
County  of  Delaware.  That  the  bond  of  the 
old  loan  officers  was  given,  agreeable  to  the 
Act,  to  the  people  of  the  State  of  New  York, 
with  sureties,  and  which  bond  was  prosecuted 
against  the  sureties,  in  whose  favor  judgment 
6O*j  was  given  by  this  court,  *in  February, 
1811,  on  the  ground  that  the  agents  of  the 
State  had  given  credit  to  the  principals,  until 
they  had  become  insolvent.  That  the  super- 
visors of  the  county  have  no  power,  by  the 
existing  statutes,  to  raise  moneys,  unless  with 
the  consent  of  the  judges  of  the  Court  of  Com- 
mon Pleas,  who  ought  to  be  made  parties  to 
this  proceeding.  That  the  defalcations  of  the 
loan  officers  were  as  well  known  to  the  officers 
of  the  State  as  to  the  supervisors  of  the  Coun- 
ty of  Ulster ;  and  that,  if  those  agents  had 
been  prosecuted  in  due  season,  they  were  able 
and  competent  to  pay  the  sums  due.  That  as 
the  loan  was  for  the  benefit  of  the  State,  and 
not  of  the  county,  the  State  ought  to  bear  the 
loss  arising  from  the  neglect  of  its  officers  and 
agents.  That  the  supervisors  of  the  county 
are  so  far  a  corporate  body,  that  they  cannot 
be  compelled  to  do  any  particular  act ;  that 
several  new  members  have,  since  the  last  elec- 
ion  been  introduced  into  the  board  of  super- 
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visors,  and  since  the  supervisors  were  called 
on,. by  the  order  of  this  court,  to  show  cause, 
&c.  That  as  there  is  no  provision  by  law  for 
an  assessment  of  this  nature,  until  the  next 
annual  meeting  of  the  supervisors,  nor  any  of 
them  named  in  the  order  to  show  cause,  &c., 
if  their  assessment  should  be  illegal,  they 
would  be  liable  to  suits  and  prosecutions. 

Mr.  Van  Ruren,  Attorney-General,  now 
moved  for  an  attachment  against  the  defend- 
ants. 

Mr.  Sudam,  contra. 

Per  Curiam.  The  28th  section  of  the  Act 
of  the  18th  of  April,  1786  (1  Greenl.  ed.  L.  N. 
Y.,  240,  sess.  9,  ch.  40),  provides  that  "  if  any 
deficiency  has  happened  by  the  borrowers  not 
having  a  right  to  the  lands  mortgaged,  or  by 
the  selling  thereof  for  a- less  price  than  what  is 
befor  mentioned,  or  otherwise,  then  the  said 
supervisors,  or  a  majority  of  them,  with  the 
concurrence  of  one  or  more  of  the  said  judges, 
shall  cause  all  such  deficiencies  to  be  assessed 
and  levied  in  the  county,  as  other  county 
charges,  so  that  the  *whole  of  such  de-  [*O  1 
ficiencies  be  paid  to  the  loan  officers  by  the 
third  Tuesday  of  June  then  next  following." 
After  so  great  a  lapse  of  time,  and  when  such 
changes  have  taken  place,  in  regard  to  the 
County  of  Ulster,  we  are  clearly  of  opinion 
that  it  is  impossible  for  the  court,  under  the 
existing  circumstances,  to  do  what  is  right  and 
just  in  the  case.  Without,  therefore,  express- 
ing any  particular  opinion  on  the  merits  of  the 
claim  against  the  county,  we  must  deny  the 
motion  for  an  attachment. 

Motion  denied. 


THE  PEOPLE,   ex   rel.  SHAUT, 

v. 

CHAMPION  ET  AL.,  Commissioners  of  High- 
ways of  DANUBE. 

Refusal  of  Commissioner  of  Highways  to  Lay 
Out  Road — Appeal — Reversal — Mandamus  to 
Commissioners — Practice. 

Any  person  conceiving  himself  aggrieved  by  the 
decision  of  the  commissioners  of  highways,  may 
appeal  to  three  judges  of  the  Court  of  C.  P.  of  the 
county.  (2  N.  R.  L.,  282, 86  sess.,  ch.  33,  sec.  36 ;  1 R.  S., 
518,  sec.  84.) 

Where  the  commissioners  of  highways,  on  due 
application,  refuse  to  lay  out  a  road,  and  their  de- 
termination is  reversed  on-  appeal,  the  judges  of  the 
C.  P.  may  proceed  to  lay  out  a  road ;  and  if  the 
commissioners  refuse  to  open  the  road  so  laid  out 
by  the  judges,  a  mandamus  lies. 

A  mandamus  need  not,  in  the  first  instance,  be 
directed  to  the  commissioners  by  their  individual 
names ;  it  is  only  in  case  of  disobedience  to  the  writ 
that  they  are  to  be  proceeded  against  personally. 

The  relator,  or  party  prosecuting  a  mandamus, 
may  demur  to  the  return  to  the  writ. 

Citations— 2  N.R.  L..  282  ;  1  R.  S.,  518,  sec.  84 ;  Act, 
sess.  40,  ch.  43,  sees.  36,  57 ;  1  N.  R.  L.,  697;  2  R.  S., 
586,  sec.  55;  2  Str.,  1051. 

A  MANDAMUS  was  issued  to  the  defend- 
ants, as  commissioners  of  highways,  of 
the  town  of  Danube,  in  the  County  of  Herki- 
mer,  commanding  them  to  lay  out  and  estab- 
lish a  certain  highway  described  in  the  writ, 
or  show  cause,  &c. 

The  return  to  the  mandamus  stated  that  on 
the  18th  of  June,  1816,  on  application  made 
by  twelve  freeholders  of  the  town  of  Minden, 
in  the  County  of  Montgomery,  to  the  com- 
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missioners  of  highways,  then  being,  to  lay  out 
a  certain  public  highway,  «fcc.,  the  commis- 
sioners proceeded  to  examine  and  inspect  the 
route  of  the  said  road,  and  upon  such  inspec- 
tion, were  of  opinion  that  the  road  was  unnec- 
essary, and  thereupon  refused  to  lay  it  out. 
That  the  said  freeholders  appealed  from  the 
decision  of  the  commisiouers  to  three  of  the 
judges  of  the  Court  of  Common  Pleas  of  the 
County  of  Montgomery,  who,  therefore,  pro- 
ceeded to  examine  the  route  of  the  proposed 
road,  and  on  examination  thereof,  on  the  24th 
of  June,  1816,  dissented  from  the  decision  of 
the  commissioners,  and  proceeded  to  lay  out 
the  highway,  as  follows  (describing  it),  which 
452*]  decision,  *&c.,  was  recorded  itt  the  office 
of  the  clerk  of  the  town  of  Miuden,  on  the 
27th  of  June.  That  by  an  Act  of  the  Legis- 
lature, passed  April  7,  1817,  a  partof  the  town 
of  Minden  was  annexed  to  the  County  of  Her- 
kimer,  and  formed  into  a  separate  town  by 
the  name  of  Danube ;  that  the  whole  of  that 
part  of  the  former  town  of  Minden,  in  which 
the  proposed  highway  is  situated,  is  in  the  pres- 
ent town  of  Danube.  That  application  had 
been  made  to  the  defendants  to  order  the  high 
way,  so  laid  out  and  established  by  the  judges 
of  the  Court  of  C.  P.  of  Montgomery,  lo  be 
opened  for  public  use,  which  the  defendants 
refused  to  do,  insisting  that  they  were  not 
bound  by  law  to  open  or  order  the  said  road 
to  be  opened,  because,  as  they  allege,  the 
judges  of  the  Court  of  C.  P.  had  no  authority, 
upon  the  appeal  to  them,  to  lay  out  the  road 
and  have  it  recorded,  &c. 

To  this  return  there  was  a  demurrer,  and 
joinder  in  demurrer. 

Mr.  Cody,  for  the  defendants,  objected  that 
it  was  irregular  for  the  relator  to  demur  to  the 
return.  The  object  of  the  Statute  relative  to 
proceedings  on  writs  of  mandamus,  &c.  (9 
Anne,  ch.' 20  ;  1  N.  R.  L.,  107.  sess.  11,  ch. 
11,  sec.  2;  2  R.  S.,  586,  sec.  55),  was  to  expe- 
dite the  proceedings  where  the  officer  holds 
only  fora  year  ;  and  to  supersede  the  necessity 
of  bringing  an  action  on  the  case  for  a  false 
return.  It  says  that  "it  shall  and  may  be 
lawful,  to  and  for  the  person  or  persons  suing 
or  prosecuting  such  writ  of  mandamus,  to 
plead  to  or  traverse  all  or  any  of  the  material 
facts  contained  within  the  return,  to  which 
the  person  or  persons  making  such  return 
shall  reply,  take  issue  or  demur."  The  object 
is  merely  to  obtain  a  peremptory  mandamus; 
and  the  demurrer  admits  all  the  facts  stated  in 
the  return. 

SPENCER,  J.  We  will  hear  the  demurrer 
argued,  and  consider  of  this  objection  after- 
wards. 

Mr.  Ford,  in  support  of  the  demurrer.  Every 
material  fact  stated  in  the  return  is  admitted 
by  the  demurrer  ;  and  the  only  question  is, 
whether  the  judges  of  the  Court  ol  C.  P.  of 
Herkimer  had  authority  to  lay  out  and  record 
the  road,  on  the  appeal  to  them  from  the  de- 
4>3*]  cision  of  the  commissioners  of  *high- 
ways.  The  16th  section  or  the  Act  to  Regu- 
late Highways  (2  N.  R.  L..  270,  36th  sess.,  ch. 
33)  directs  the  mode  of  laying  out  roads  through 
improved  or  cultivated  land.  The  36th  section 
declares  "that  whenever  any  person  or  per- 
sons shall  conceive  himself  or  themselves  ag- 
08 


grieved  by  the  determination  of  the  commis- 
sioners of  highways,  either  in  laying  out, 
altering  or  discontinuing,  or  in  refusing  to  lay 
out,  alter  or  discontinue  any  road,  it  shall  be 
lawful  for  such  person  or  persons,  within  forty 
days  thereafter,  to  appeal  to  any  three  judges 
of  the  Court  of  Common  Pleas  for  the  county 
in  which  such  road  is  situated,"  &c.,  "and 
their  decision,  or  that  of  any  two  of  them, 
shall  be  conclusive  in  the  premises."  The 37th 
section  declares  "  that  no  road  which  has 
been  fixed  by  the  decision  of  the  commission- 
ers on  appeal,"  &c. ,  shall  be  taken  up  or 
altered,  but  by  the  order  of  the  same  judges, 
or  such  of  them  as  do  continue  in  commission, 
joined  with  such  other  judge  or  judges  as  will 
make  three,  &c.  The  39th  section  directs  the 
owner  of  the  land  to  remove  his  fences  within 
sixty  days  after  notice,  provided  the  determi- 
nation of  the  commissioner  shall  not  have  been 
appealed  from  ;  and,  in  case  of  appeal,  then 
sixty  days'  notice  shall  be  given  after  the  de- 
cision of  such  appeal.  There  is  no  provision 
that  the  commissioners  are  to  lay  out  the  road, 
after  the  judges  have  decided  on  the  appeal  ; 
and  though  the  Act  is  silent  as  to  its  being 
done  by  the  judges,  the  fair  construction  is 
that  they  have  the  power. 

Mr.  Cody,  contra.  The  Act  of  1801  (1  K. 
&  R.,  N.  R.  L.,  389)  did  not  extend  to  private 
roads  ;  but  the  Act  of  March  19,  1813,  extends 
to  private  roads  as  well  as  to  public  highways. 
In  regard  to  a  public  highway,  no  individual 
can  be  so  aggrieved  as  to  give  him  a  right  of 
appeal.  The  party  aggrieved  ought  to  specify 
his  grievance,  and  the  special  ground  of  griev- 
ance ought  to  be  set  forth. 

There  is  nothing  in  the  Act  which  gives  the 
judges  of  the  C.  P,  of  the  county  any  other 
power  than  to  affirm  or  reverse  the  order  of 
the  commissioners ;  they  cannot  have  the 
power  of  laying  out  the  road,  by  implication. 
Again  ;  in  March  next  these  defendants  will 
be  out  of  office.  A  *peremptory  man-  [*t>4: 
damns  to  them  can  be  of  no  use.  They  can- 
not lay  out  and  open  a  road  in  winter,  or  be- 
fore March.  The  law  does  not  allow  private 
fields  to  be  opened  between  the  1st  of  Novem- 
ber and  the  1st  of  April.  A  peremptory  man- 
damus now  will  be  nugatory.  The  relator 
should  have  moved  for  a  peremptory  manda- 
mus immediately,  and  in  the  first  instance. 

Mr.  Ford,  in  reply.  It  is  enough  if  any 
person  thinks  himself  aggrieved  to  give  him 
the  fight  of  appeal.  He  must  judge  of  that 
fact  ;  and  if  he  fails  to  show  that  he  is  ag- 
grived,  he  must  pay  costs.  The  defendants 
are  now  in  office.  They  are  not  to  make  the 
road,  but  merely  to  open  it.  After  it  is  ordered 
to  be  opened,  the  overseers  are  to  have  it 
worked.  Besides,  a  peremptory  mandamus 
may  be  directed  to  their  successors,  or  the 
commissioners  in  office,  whoever  they  may  be. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

The  principal  question  in  this  cause  is, 
whether,  after  an  application  to  the  commis- 
sioners, according  to  law,  to  lay  out  a  road, 
and  their  refusal  to  do  so,  and  on  an  appeal  to 
three  judges  of  the  Court  of  Common  Pleas, 
they  reverse  the  decision  of  the  commissioners, 
it  is  lawful  for  the  judges  to  proceed  and  lay 
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•out  the  road.  If  it  is,  then  a  peremptory 
mandamus  must  go. 

The  36th  section  of  the  Act  to  Regulate 
Highways  (2  N.  R.  L.,  282  ;  1  R.  S.,  518,  sec. 
34)  gives  the  right  of  appeal  to  any  person 
who  shall  conceive  himself  aggrieved  by  the 
determination  of  the  commissioners,  either  in 
laying  out,  altering  or  discontinuing,  or  in 
refusing  to  lay  out,  alter  or  discontinue  any 
road,  and  it  declares  their  decision,  or  that  of 
any  two  of  them,  to  be  conclusive  in  the 
premises.  The  '37th  section  enacts  that  no 
road  which  has  been  fixed  by  the  decision  of 
the  judges,  on  an  appeal,  shall  be  taken  up  or 
altered  but  by  the  order  of  the  judges.  The 
Act  (40th  sess.,  ch.  43)  makes  some  immaterial 
alterations  as  to  the  time  of  appeal.  It  cannot 
admit  of  a  doubt  that  any  person  may  appeal, 
whether  he  be,  in  fact,  aggrieved  or  not.  It 
satisfies  the"  statute  if  he  conceives  himself 
to  be  aggrieved.  It  is  equally  clear  that 
65* j  *the  power  of  the  judges  extends  to 
hearing  appeals,  where  the  commissioners,  as 
in  this  case,  refuse  to  lay  out  a  road  ;  and  con- 
struing the  36th  and  37th  sections  together, 
the  judges  have  the  power,  in  cases  where 
the  commissioners  refuse  to  lay  out  a  road,  to 
lay  it  out  themselves.  This  power  results 
from  a  want  of  any  provision  in  the  Act,  re- 
quiring the  commissioners  to  lay  it  out,  after 
the  judges  have  decided,  and  from  the  provis- 
ions of  the  37th  section  already  mentioned. 

The  mandamus,  then,  must  go  unless  the 
formal  objections  are  valid.  It  has  been  urged 
that  non  constat,  the  commissioners  to  whom 
the  alternative  mandamus  was  directed,  are 
now  in  office  ;  and  that  if  they  are  not  the  per- 
emptory mandamus  will  be  unavailing.  It  was 
not  necessary  in  the  first  instance  to  issue  the 
writ  to  any  persons  by  name  ;  for  this  is  not  a 
proceeding  against  any  individual,  until  an  at- 
tachment issues.  The  relator  might  omit  the 
names,  and  proceed  against  the  commissioners 
of  the  town,  whoever  they  may  be  ;  and  if,  as 
commissioners,  they  disobeyed  our  mandate, 
they  would  incur  a  personal  responsibility. 

It  is  objected  that,  under  the  Statute  (1  N.R. 
L.,107;  2R.  S.,  586,  sec.  55),  the  relator  cannot 
demur  to  the  return  to  the  mandamus,  and  that 
his  course  is,  where  the  return  admits  the  facts 
warranting  a  peremptory  mandamus,  to  move 
for  that  writ  at  once.  But  this  objection  is 
made  with  an  ill  grace  after  a  joinder  in  de- 
murrer. The  Act  provides  that  when  a  return 
shall  be  made  to  a  mandamus,  it  shall  be  law- 
ful for  the  person  suing  or  prosecuting  such 
writ  to  plead  to,  or  traverse  all  or  any  of  the 
material  facts  contained  within  the  return,  to 
which  the  person  making  the  return  shall  reply, 
take  issue  or  demur  ;  and  if  a  verdict  shall  be 
found  for  the  person  suing  out  the  writ,  or 
judgment  be  given  for  him  upon  demurrer, 
<fec. ,  he  shall  recover  his  damages  and  costs. 

This  authorizes  the  party  prosecuting  to 
•demur  ;  for  a  demurrer  is  a  plea,  and  it  would 
be  absurd  to  require  a  traverse  of  the  return 
when  the  facts  are  truly  stated.  We  ought  to 
encourage  and  promote  this  method  of  testing 
the  validity  of  a  return,  for  if  either  party  is 
dissatisfied  with  the  judgment  of  this  court,  he 
has  his  remedy  on  the  record  by  a  writ  of  error. 
66*]The  plaintiff  must  have  judgment,*which 
will  authorize  the  issuing  a  peremptory  man- 
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damus  to  the  commissioners  by  name,  or  to 
them  merely  as  commissioners.  Whether  he 
can  execute  a  writ  of  inquiry  under  the  statute 
and  recover  his  costs,  are  questions  not  now  be- 
fore the  court.  It  is,  however,  certain  that  no 
costs  can  be  recovered  unless  damages  are 
found.  (2Str.,  1051.) 

Judgment  for  the  plaintiff,  and  a  peremptory 
mandamus. 

Cited  in— 1  Cow.,  32:  1  Wend.,  39:  5  Wend.,  473; 
13  Wend.,  131 ;  1  Barb.,  384 ;  12  Barb.,  194 ;  7  How. 
Pr.,  29;  55  Wis., 286 ;  103  TJ.  S.,  483  :  27Cal.,669;  33  N. 
J.  L.,  179. 


TAYLOR  AND  TWISS  ».  PETTIBONE. 

Judgment  against  Joint  Debtors — One  Party  not 
Served — Judgment  prima  facie  Evidence. 

In  an  action  upon  a  Judgment  rendered  against 
several  joint  debtors,  some  of  whom  were  not 
brought  into  court  on  the  process  upon  which  that 
judgment  was  recovered,  the  judgment  is  ijrima 
facie  evidence  of  a  debt  against  the  defendants  who 
did  not  appear  in  the  original  action,  reserving 
to  them  the  right  of  entering  again  into  the  merits, 
and  showing  that  they  ought  not  to  have  been 
charged. 

Citations— 2  Johns.,  87 ;  6  Johns.,  98. 

IN  ERROR,  on  certiorari  to  a  justice's  court. 
The  defendant  in  error  brought  an  action  in 
the  court  below  against  the  plaintiffs  in  error. 
A  warrant  issued,  which  was  only  served  upon 
Taylor,  who  alonfe  appeared.  The  plaintiff  be- 
low declared  on  a  judgment  recovered  by  him, 
in  a  justice's  court  against  the  defendants  be- 
low, for  $17.76.  The  judgment  declared  on 
was  proved,  but  it  appeared  that  it  was  recov- . 
ered  on  process  served  only  on  Twiss.  Taylor 
insisted  that  the  plaintiff  below  was  bound  to 
prove  that  he  was  liable  with  Twiss  on  the 
original  cause  of  action  ;  but  the  justice  over- 
ruled the  objection  and  gave  judgment  for  the 
amount  of  the  former  judgment.- 

Per  Curiam.  The  cases  of  Dando  v.  Doll  & 
Tremper,  2  Johns. ,  87,  and  the  Bank  of  Colum- 
bia v.  Neweomb  etal.,  6  Johns.,  98.  decide  this 
point.  We  there  consider  the  judgment 
against  the  party  not  brought  into  court  as 
prima  facie  evidence  of  a  debt,  reserving  to  him 
the  right  to  enter  again  into  the  merits  and 
show  that  he  ought  not  to  have  been  charged. 

Judgment  affirmed. 

Cited  in— 6  Cow.,  697 :  6  Wend.,  212 ;  23  Wend..  295 ; 
4  Den.,  57 ;  4  N.  Y.,  527;  1  Duer,  23;  4  Hob.,  242;  11 
How.  (U.  S.),  174  ;  39  Cal.,  97. 


*ST AFFORD  ET  AL.  «.  LOW.      [*67 

Guaranty — Conditional   Engagement  to  give — 
Lapse  of  Time. 

The  defendant,  who  was  the  President  of  a  Manu- 
facturing Company,  on  being  presented  by  the 
plaintiffs  with  their  account  against  the  Company, 
wrote  to  the  plaintiffs  and  referred  them  for  pay- 
ment to  the  superintendent  of  the  Company,  and 
stated  that  the  superintendent  would  be  furnished 
with  ample  means  of  making  punctual  payment, 


NOTE.— Guaranty—  What  constitutes.  Compare  the 
above  case  of  Stafford  v.  Law  with  Busnnell  v. 
Bishop  Hill  Colony,  28  111.,  204;  Stockbridge  v. 
Schoonmaker,  45  Barb.,  100;  Beekman  v.  Hale,  17 
Johns.,  134. 

As  to  when  notice  of  acceptance  of  guaranty  is  nec- 
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and  urged  the  plaintiffs  to  furnish  the  articles  which 
they  had  undertaken  to  make.  He  then  added,  "if, 
in  addition  to  the  foregoing  explanation,  you  shall 
require  any  individual  guarantee,  I  shall  have  no 
objection  to  give  you  that  pledge."  The  plaintiffs 
afterwards  furnished  the  Company  with  goods,  and 
more  than  two  years  from  the  date  of  the  letter, 
when  the  Company  had  become  insolvent,  called  on 
the  defendant  for  his  guaranty.  Held  that  the  de- 
fendant's letter  did  not  amount  to  a  guaranty,  but 
was  merely  a  conditional  engagement  to  give  a 
guaranty  in  case  the  plaintiffs  should  be  dissatisfied 
with  the  security  of  the  Company  :  and  not  having 
expressed  their  dissatisfaction  until  after  a  lapse  of 
more  than  two  years,  it  was  to  be  inferred  that  they 
were  satisfied,  and  did  not  mean  to  avail  themselves 
of  the  defendant's  offer. 

Citations— 3  Wheat.,  184.  n.;  1 M.  &  S..  557. 

THIS  was  an  action  of  atisumpait  to  recover 
the  price  of  certain  goods  sold  and  deliv- 
ered by  the  plaintiffs  to  the  Ballston  Spa  Man- 
ufacturing Company,  of  which  the  defendant 
was  president. 

The  plaintiffs  claimed  the  sum  of  $547.02  as 
the  balance  due  them  on  the  9th  of  May,  1816, 
of  an  account  containing  mutual  debits  and 
credits.  They  proved  the  delivery  of  the  goods 
to  the  agent  of  the  Company,  and  produced  in 
evidence  a  letter  from  the  defendant  addressed 
to  them,  bearing  date  the  21st  of  December, 
1814,  and  which  was  as  follows  : 

"  Gentlem^i — Yours  of  loth  instant  is  re- 
ceived. Presuming  that  the  articles  contained 
in  the  account,  at  the  foot  of  your  letter,  were 
for  the  use  of  the  Ballston  Spa  Company,  you 
will  receive  payment  for  the  same  by  presenting 
the  bill  to  Nicholas  Smith,  who  is  duly  ap- 
pointed superintendent  of  that  Company.  It 
is  known  to  them  that  he  has  contracted  with 
you  for  a  considerable  quantity  of  work,  such 
as  tubes  for  warming  the  factory,  shaft  wheel, 
&c. ,  &c.-  'He  has  hitherto  been  and  will  con- 
tinue to  be  furnished  with  ample  means  of 
making  punctual  payment  for  all  articles 
which  he  shall,  from  time  to  time,  procure  for 
the  use  of  that  Company;  and  it  is  important 
for  them  that  the  articles  which  you  have  un- 
dertaken to  make  be  furnished  as  speedily  as 
possible;  and  if,  in  addition  to  the  foregoing 
explanation,  you  shall  require  any  individual 
guarantee,  1  shall  have  no  objection  to  give 
you  that  pledge.  Respectfully,  &c.,  Nichs. 
Low." 

The  plaintiffs  proved  that  just  before  the 
commencement  of  this  suit  they  called  on  the 
defendant  and  requested  his  guaranty,  which 
he  refused  to  give.  On  the  part  of  the  de- 
68*]fendant  *it  was  proved  that  the  Company 
were  wholly  insolvent.and  became  so  soon  af  te"r 
the  last  goods  were  delivered.  A  verdict  was 
taken  for  the  plaintiffs,  subject  to  the  opinion 
of  the  court ;  and  if  their  opinion  should  be 
against  the  plaintiffs,  a  .judgment  of  nonsuit 
was  to  be  entered. 

Messrs.  K.  and  //.  Sedgwick  for  the  plaintiffs. 
This  case  has  peculiar  features.  It  is  an  order 
to  a  manufacturer  to  have  work  done  immedi- 
ately. It  was  not  to  be  expected  that  the 
plaintiffs  would  write  back  an  answer,  requir- 
ing the  execution  of  a  formal  guaranty  before 


they  commenced  the  work,  which  was  indis- 
pensable to  the  operations  of  the  Company  ; 
the  letter  was  written  after  the  plaintiffs  had 
refused  to  dp  the  work  on  the  mere  credit  of 
the  Company.  It  is  not  like  the  case  of  a  per- 
son applying  to  purchase  goods.  The  letter  is 
in  form  of  an  order  to  have  work  done,  or  a 
ratification  of  an  order  already  given  ;  and  it 
could  not  be  countermanded. 

Again;  the  defendant  was  a  principal  in  the 
concern  and  had  a  deep  interest  in  the  Com- 
pany. He  was  not  a  mere  stranger  or  third 
person,  writing  in  behalf  of  another. 

If  not  an  actual  guaranty,  it  was  a  promise 
to  guaranty,  whenever  asked  to  do  so.  Where 
a  surety  renders  himself  primarily  liable,  no 
lapse  of  time  will  exonerate  him  from  his  re- 
sponsibility. (Oxley  v.  Young,  2  H.  Bl. .  618  ; 
Pealv.  Tatlock,  lxBos.  &  P.,  419.)  No  notice 
was  necessary  in  this  case.  The  insolvency  of 
the  Company  must  have  been  better  known  to 
the  defendant,  who  was  so  largely  concerned 
in  it,  than  to  the  plaintiffs. 

Mr.  D.  B.  Ogden,  contra,  contended  that 
contracts  against  sureties  were  to  be  construed 
strictly  (2  Cai.  Cas.  in  Er. ,  1  ;  Walsh  v.  Bailie, 
10  Johns.,  180) ;  and  he  relied  on  the  case  of 
M'lverv.  Richardson,  1  M.  &  Selw.,  55,  as  in 
point  and  decisive.  In  that  case  the'defendant 
addressed  a  letter  to  the  plaintiffs  as  follows  : 
"  Gentlemen — As_I  understand  Messrs.  David 
Anderson  &  Co.,  of  Quebec,  have  given  you 
an  order  for  rigging,  &c.,  which  will  amount 
to  about  £4,000,  I  can  assure  you,  from  what 
*I  know  of  D.  A.'s  honor  and  probity,  [*6O 
you  will  be  perfectly  safe  in  crediting  them  to 
that  amount ;  indeed,  I  have  no  objection  to 
guaranty  you  against  any  loss  from  giving 
them  this  credit."  The  Court  of  K.  B.  held 
this  letter  not  to  be  a  conclusive  guaranty,  but 
a  mere  overture  to  guaranty  ;  and  that  the  de- 
fendant, not  having  heard  from  the  plaintiffs, 
until  ten  months  after,  when  A.  &  Co.  had 
failed,  was  not  liable. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

Two  questions  have  been  made:  1.  Whether 
the  defendant's  letter  was,  in  itself,  a  guaranty 
for  the  goods  subsequently  furnished  by  the 
plaintiffs.  2.  Whether  the  defendant  was 
bound  to  give  his  guaranty  when  called  on  for 
that  purpose.  All  the  law  upon  this  subject 
will  be  found  collected  in  a  very  able  note,  by 
Mr.  Wheaton,  in  his  3d  Vol.  of  Reports,  p. 
148.'  The  case  of  M'lver  v.  Richardson,  1  M. 
&  Selw.,  557.  is  directly  to  the  point,  that  the 
defendant's  letter  did  not  amount  to  a  guar- 
anty. In  that  case,  the  defendant,  after  giving 
the  strongest  assurances  to  the  plaintiff  of  the 
probity  and  honor  of  the  persons  recom- 
mended, and  saying  he  would  be  perfectly 
safe  in  crediting  them  to  the  amount  requested, 

1.— As  to  the  point,  that  mere  delay  in  calling  on 
the  principal  will  not  discharge  the  surety,  in  ad- 
dition to  the  cases  cited  by  Mr.  Wheaton,  vide  Sir 
Wm.  Scott,  in  the  Vreede,  1  Dod.  Adm.,  1-7 ;  Orme 
v.  Young,  1  Holt's  N.  P.,  84. 


ew*ary,_see  Douglass  v.  Howland,  24  Wend.,  48,  note    guarantor,  see  Backus  v.  Shipherd,  11  Wend.,  629  5 


on  p.  35. 

On  the  subject  of  letters  nf  credit,  see  Rogers  v.  War- 
ner, 8  Johns.,  119 ;  Bobbins  v.  Bingham,  4  Johns., 


AH  tn  what  negligence  of  guarantee  will  discharge 
«0 


Moakley  v.  Rijrgs,  19  Johns..  69 ;  Thomas  v.  Woods, 
4  Cow.,  173 ;  Loveland  v.  Shepherd,  2  Hill,  139 ;  Lam- 
ourieux  v.  Hewitt,  5  Wend.,  307.  Compare,  also. 
King  v.  Baldwin,  17  Johns.,  384,  and  note. 
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added,  "indeed,  I  have  no  objection  to  guar- 
anty you  against  any  loss  from  giving  them 
this  credit."  The  Co"urt  of  K.  B.  considered 
this  as  a  proposition  leading  to  a  guaranty  ; 
that  the  words  imported,  that  if  application 
were  made  he  would  guaranty  ;  and  that,  con- 
sidering it  as  an  overture  to  guaranty,  the  de- 
fendant ought  to  have  had  notice  (which  he 
had  not  until  nine  or  ten  months  after  the  date 
of  his  letter)  that  it  was  so  regarded,  and  was 
meant  to  be  accepted,  or  a  subsequent  consent, 
on  the  part  of  the  defendant,  to  convert  it  into 
a  conclusive  guaranty. 

The  defendant's  letter,  in  this  case,  is  not  so 
strong  as  that  in  the  case  cited.  He  says,  "if, 
after  the  explanation,  they  should  require  his 
individual  guaranty,  he  should  have  no  ob- 
jections to  give  them  that  pledge."  They  did 
7  O*]  not  require  *it,  until  after  a  lapse  of  more 
than  two  years,  when  the  defendant  had  every 
reason  to  believe  they  had  given  up  the  idea 
of  his  guaranty,  and  when  he  had  lost  all 
means  of  protecting  himself.  The  defendant's 
engagement  is  conditional,  dependant  on  the 
plaintiffs  being  dissatisfied  with  the  security  of 
the  Corporation;  and  as  they  never  manifested 
to  the  defendant  their  dissatisfaction  with  that 
security,  the  inference  is,  that  they  were  satis- 
fied, and  did  not  mean  to  avail  themselves  of 
the  defendant's  conditional  offer.1 

Judgment  of  nonsuit. 

Cited  in— 17  Johns.,  138 ;  24  Wend..  51 ;  6  Hill,  545 ; 
3  Den.,  520, 522 ;  45  Barb.,  105 ;  69  Ind.,  412 ;  32  Ind..  13. 


HUBBLY  v.  BROWN  AND  NICHOLS. 

Negotiable  Paper — Action  against  Indorser  of 
Note  —  Maker  as  Witness  —  Accommodation 
Paper — Agreement  for  Delay — Releases  In- 
dorser. 

In  an  action  by  the  holder,  against  the  indorser  of 
«  promissory  note,  the  maker  of  the  note  is  a  com- 
petent witness,  as  he  is  indifferent  between  the  par- 
ties, and  who  ever  may  succeed,  is  only  liable  to  the 
losing  party  for  the  amount  Of  the  note,  unless  it 
was  a  note  made  and  indorsed  for  the  accommoda- 
tion of  the  maker;  in  which  case,  as  the  indorser  is 
regarded  as  a  surety,  and  would,  if  the  holder  re- 
covered against  him,  be  entitled  to  charge  the 
maker,  not  only  with  the  amount  of  the  note,  but, 
•also,  with  the  costs  which  he  had  been  compelled  to 
pay,  his  liability  for  costs,  renders  him  interested  to 
•defeat  the  action;  and  he  is,  therefore,  not  a  compe- 
tent witness  for  the  indorser. 

If  the  beneficial  holder  of  a  note  agrees,  on  re- 
ceiving a  premium  for  the  delay,  to  wait  a  stipu- 
lated time,  without  suing  the  maker,  he  thereby  dis- 
charges the  indorser. 

Citations— 4  T.  R.,  466 ;  Phil.  Ev.,  45 ;  1  Bin.,  444;  11 
Johns.,  57 ;  15  Johns.,  275 ;  2  Johns.  Ch.,  560,  561 ;  2 
Bos.  &  P.,  61. 

1.— See  Penoyer  v.  Watson,  post,  100. 

NOTE.— Principal  and  surety— Discharge  of  surety. 

That  a  binding  agreement  enlarging  time  of  per- 
formance without  consent  of  surety  does  in  general 
discharge  the  surety,  see  Bank  of  U.  S.  v.  Hatch,  6 
Pet.,  250 ;  Miller  v.  Stewart,  9  Wheat.,  680 ;  note  Law 
Ed.;  Billington  v.  Waggoner,  33  N.  Y.,  31 ;  Reynolds 
v.  Ward,  5  Wend.,  501. 

Compare,  also,  Ludlow  v.  Simond,  2  Cai.  Cas..  1, 
note ;  King  v.  Baldwin,  17  Johns.,  384  note ;  M'Le- 
more  v.  Powell,  12  Wheat.,  554 ;  Walsh  v.  Bailie,  10 
Johns.,  180,  note ;  Hage  v.  Lansing,  35  N.  Y.,  136 ; 
Wakefield  Bank  v.  Truesdell,  55  Barb.,  603;  Bangs  v. 
.Strong,  7  Hill,  250 ;  Pullam  v.  Valentine,  11  Pick,  160. 
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THIS  was  an  action  of  assumpsil  againet  the 
defendants,  as  indorsers  of  a  promissory 
note  for  $500,  drawn  by  Ruf us  Clapp,  dated 
the*9th  of  May,  1816,  payable  to  the  order 
of  the  defendants,  ninety  days  after  date,  at 
the  office  of  the  Utica  Insurance  Company, 
and  indorsed  by  the  defendants  and  R.  M. 
Malcolm.  The  cause  was  tried  before  Mr.  Jus- 
tice Platt,  at  the  Oneida  Circuit,  in  June,  1818. 

At  the  trial,  the  indorsement  of  Malcolm, 
which  had  previously  been  in  blank,  was  filled 
up  to  the  plaintiff,  who  proved  that  when  the 
note  became  due,  demand  of  payment  was 
made  of  the  maker,  at  the  place  where  it  was 
payable,  and  that  due  notice  of  non-payment 
was  given  to  the  defendants.  The  defendants 
produced  Clapp,  the  maker  of  the  note,  as  a 
witness,  who  testified  that  on  the  llth  of  Au- 
gust, 1817,  he  called  on  Malcolm,  one  of  the 
indorsers,  and  requested  him  to  extend  the 
credit,  and  .to  accept  a  new  note  for  ninety 
days.  Malcolm  declined  taking  a  new  note, 
and  said  that  he  preferred  keeping  the  old  one, 
as  he  *had  already  given  regular  notice  [*71 
to  the  indorsers,  but  he  agreed,  for  a  stipulated 
premium,  which  was  paid  to  him,  to  wait, 
without  suing,  ninety  days  longer,  and  as  evi 
dence  of  such  agreement,  wrote  a  memoran- 
dum in  the  pocket-book  of  the  witness,  as  fol- 
lows :  "$500,  13th  of  November,  1817."  The 
competency  of  this  witness  and  his  testimony, 
were  objected  to,  but  were  admitted  by  the 
judge.  A  verdict  was  found  for  the  plaintiff, 
for  the  amount  of  the  note,  subject  to  the 
opinion  of  the  court ;  with  leave  for  the 
plaintiff  to  have  judgment  of  nonsuit  entered 
against  him,  if  the  court  should  be  of  opinion 
that  he  was  not  entitled  to  recover. 

Mr.  Talcot,  for  the  plaintiff.  Clapp  was  in- 
terested, and  therefore  an  incompetent  witness. 
The  maker  of  a  promissory  note  is  not  an  ad- 
missible witness,  in  an  action  by  an  indorsee 
against  the  indorser,  to  prove  anything  which 
may  defeat  the  action.  (Chit,  on  Bills,  50, 
53  ;  Townsend  v.  Bush,  1  Conn.  N.  S.,  268, 
276,  288.)  The  maker  of  a  note  is  interested 
to  defeat  the  action  against  the  indorsers,  so 
as  to  compel  the  holder  to  bring  an  action 
against  the  maker,  in  which  he  can  set  up  the 
defense  of  usury,  which  he  could  not  do  in  a 
suit  against  him  by  an  indorser,  who  having 
been  compelled  to  pay  the  money,  brings  an 
action  against  the  maker  to  recover  the  amount. 
In  Pierce  v.  Butler,  14  Mass.,  303,  it  was  lately 
decided  in  the  Supreme  Court  of  Massachusetts 
that  the  maker  of  a  promissory  note  was  not  a 
competent  witness  for  the  indorser,  in  an 
action  against  him  by  the  indorsee.  In 
Jones  v.  Brooke,  4  Taunt.,  464,  it  was  de- 
cided that  the  drawer  of  an  accommodation 
bill,  being  bound  to  indemnify  the  acceptor 
against  all  the  consequences  of  his  acceptance, 
was  not  a  competent  witness,  in  an  action 
against  the  acceptor,  to  prove  that  the  holder 
took  the  bill  on  a  usurious  consideration. 

The  verdict,  if  obtained,  might  be  used  as 
evidence  against  the  maker  in  an  action  by  the 
indorser.  This  shows  that  the  witness  is  inter- 
ested. 

Again  ;  it  does  not  appear  that  Malcolm  was 
the  real  holder,  or  had  any  control  over  the  note. 

*Mr.  Foot,  contra,  contended  that  there  [*72 
was  sufficient  evidence  on  the  part  of  the  de- 
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fendant,  to  afford  the  presumption,  at  least, 
that  Malcolm  was  the  holder  ;  nothing  appears 
to  the  contrary.  The  agreement,  then,  be- 
tween the  holder  and  maker,  not  to  sue  for 
ninety  days,  discharges  the  indorser.  (Pain 
v.  Packard,  13  Johns.,  174.)  The  plaintiff  was 
bound  to  show  that  the  note  was  indorsed  to 
him  before  the  protest  for  non-payment.  There 
is  no  ground  whatever  for  the  suggestion  of 
usury,  or  that  the  note  was  usurious  in  its 
inception.  The  maker  is  competent  to  prove 
facts  arising  after  the  note  is  negotiated,  and 
after  protest  for  non-payment. 

SPENCER,  J ,  delivered  the  opinion  of  the 
court : 

The  questions  in  this  case  are  :  1.  Whether 
Ruf us  Clapp  was  a  competent  witness  for  the 
defendants,  without  a  release.  2.  What  is  the 
effect  of  his  testimony,  if  competent. 

The  case  is  silent  as  to  the  fact,  whether 
this  was  an  accommodation  note  or  not;  if  it 
was,  then,  on  the  authority  of  the  case  of 
Jones  v.  Brooke,  4  T.  R. ,  466,  the  objection  to 
the  witness  was  well  founded;  because,  if  the 
defendants  were  rendered  liable  in  this  action, 
they  would  have  a  remedy  over  against  the 
maker  of  the  note,  not  only  for  the  princi- 
pal and  interest,  but  for  ^the  costs;  and 
persons  liable  to  the  costs  of  an  action 
have  an  Immediate  interest  in  the  event,  and 
are,  therefore,  not  competent.  (Phil.  Ev.,  45; 
1  Binn.,  444;  11  Johns.,  57.)  As  the  case 
stands,  we  cannot  intend  this  to  be  an  accom- 
modation note.  It  is  difficult,  then,  to  see 
what  interest  Clapp  had;  he  was  answerable 
on  his  note,  whether  the  plaintiff  succeeded  in 
the  suit  or  failed;  and  in  either  event  no  addi- 
tional burden  was  thrown  on  him.  In  the  case 
of  Skilding  &  Haight  v.  Warren,  15  Johns,, 
275,  though  the  point  was  not  elaborately  dis- 
cussed, we  held  that  the  maker  of  a  note  stood 
indifferent  between  the  parties,  who  were  sim- 
ilarly situated  with  the  parties  here. 

If  Malcolm  is  to  be  viewed  as  the  beneficial 
holder  of  the  note,  at  the  time  he  received  a 
consideration,  for  waiting  ninety  days  longer 
without  suing,  then,  it  appears  to  me,  the  de- 
fendants were  discharged.  The  evidence  war- 
73*]  ranted  the  Conclusion  that  Malcolm 
owned  the  note;  he  had  possession  of  it,  and 
undertook  to  control  its  payment.  If  the 
fact  was  otherwise,  it  was  extremely  easy  for 
the  plaintiff  to  prove  it.  He  might  show  when 
he  acquired  an  interest  in  the  note,  or  other- 
wise rebut  the  presumption  that  Malcolm  was 
the  real  owner  of  it.  This  case  does  not  in- 
volve the  consideration  of  the  point  on  which 
the  Court  of  Chancery  and  this  court  have  en- 
tertained, seemingly,  a  contrary  doctrine. 
The  Chancellor  admits  that  the  doctrine  is, 
that  the  surety  is  bound  by  the  terms  of  his 
contract;  and  if  the  creditor,  by  agreement 
with  the  principal  debtor,  without  the  concur- 
rence of  the  surety,  varies  these  terms  by  en- 
larging the  time  of  performance,  the  surety  is 
discharged,  for  he  is  injured,  and  his  risk  is 
increased.  (2  Johns.  Ch.,  560,  561.)  We  have 
regarded  the  indorser  as  in  the  nature  of  a 
surety, and  the  maker  of  a  note  as  the  principal 
debtor.  In  the  case  of  English  v.  Darley,  2 
Bos  &  P.,  61,  the  very  point  was  decided,  and 
Lord  Eldon's  opinion  is  very  full  in  illustrat- 
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ing  the  principles   on  which  the  decision  is 
placed. 

Judgment  of  nonsuit. 

Extension  of  time  to  principal,  releases  surety.  Ex- 
amined-2  Mich.,  411. 

Cited  in— 9  Cow.,  206;  5  Wend.,  503;  9  Wend.,  124; 
13  Wend.,  376;  33  N.  Y.,  32;  44  Barb.,  653;  6  Duer,304; 
6  Peters,  260;  22  CaJ.,  250. 

Relations  and  liabilities  of  parties  to  note.  Cited 
in— 4  Wend.,  366;  3  Barb.,  642;  5  Barb.,  462;  24  Barb., 
547;  4  How.  Pr.,  163. 

Witness— Competency — Interest  in  question.  Cited 
in— 18  Wend.,  497;  6  Barb.,  394;  26  Barb.,  351;  2  Hall, 
21. 

Also  cited  in— 6  Cow.,  455;  2  McLean,  246,  247. 


MARY  NORVAL  D.  CORNELL. 

Toll-gatherer — Liability    to   Penalty — Construc- 
tion of  Act  Relative  to '  Turnpikes. 

Under  the  9th  section  of  the  Act  Relative  to  Turn- 
pikes (sess.  30,  ch.  38;  1  N.  R.  L.,  234;  1  R.  S.,  587, 
sec.  50),  a  toll-gatherer  is  not  liable  to  the  penalty  of 
$5,  for  demanding  toll  of  a  person  exempted  from 
paying  it;  but  only  when  he  hinders  or  delays  trav- 
elers and  passengers  bound  to  pay  toll,  or  takes 
more  toll  than  the  law  allows. 

Citations— 2  Johns.,  410;  1  N.  R.  L.,  234;  1  R.  S., 
587,  sec.  50. 

N  ERROR,  on  certiorari  to  a  justice's  court. 


1 


The  defendant  in  error  brought  an  action 
in  the  court  below  against  the  plaintiff  in  error, 
who  was  a  toll-gatherer  at  one  of  the  ,e;ites  of 
the  New  Windsor  and  Cornwall  Turnpike 
Road,  for  stopping  and  demanding  toll  of  his 
son  while  returning  from  the  mill  with  his 
team,  and  not  letting  him  pass  until  he  paid 
the  toll.  It  was  proved  that  the  plaintiff's  son 
went  with  his  father's  team  and  grist  to  a  mill, 
and  passed  the  gate  on  bis  way  to  the  mill, 
without  being  required  to  pay  toll;  that  he  re- 
turned without  the  grist,  not  being  able  to  get 
it  ground  that  day;  that  on  being  required  to 
pay  toll,  he  stated  this  fact  to  the  defendant 
below,  but  she  *would  not  let  him  pass  [*74r 
without  paying  it.  The  justice  gave  judg- 
ment for  the  plaintiff  below  for  $5  with 
costs. 

Per  Curiam.  The  only  question  is,  whether 
the  penalty  was  incurred  or  not.  The  case  of 
Conklin  v.  Elting,  2  Johns.,  410,  is  in  point, 
that  the  9th  section  of  the  Act  Relative  to 
Turnpikes  (1  N.  R.  L.,  234;  1  R.  S.,  587.  sec. 
50)  does  not  apply,  or  inflict  a  penalty,  where 
toll  is  demanded  of  a  person  entitled  to  an  ex- 
emption from  paying  it.  It  applies  only  to  the 
hindering  or  delaying  travelers  and  passengers 
bound  to  pay  toll,  or  for  taking  more  toll  than 
the  law  allows. 

Judgment  reversed. 
Cited  in-12  Barb.,  650. 


SARJEANT  «.  BLUNT. 

Bailment — Goods    to    be    Sold— Disobedience  of 
Bailee — Remedy  of  Bailor. 

When  goods  are  deposited  with  a  person,  to  be 
sold  at  not  less  than  a  certain  fixed  price,  and  the 
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depositary  sells  the  property  at  less  than  that  sura, 
the  owner  cannot  maintain  trover  ag-ainst  him,  but 
the  proper  remedy  is  a  special  action  on  the  case. 

Citations-4  T.  K.,  260;  3  Taunt.,  117;  12  Johns.,  304; 
2  Bos.  &  P.,  439. 

THIS  was  an  action  of  trover.     The  cause 
was  tried  before  Mr.  Justice  Yates,  at  the 
New  York  sittings,  in  April,  1818. 

The  plaintiff  deposited  a  chronometer  with 
the  defendant,  to  be  sold  by  him,  at  not  less 
that  $500,  the  defendant  to  retain  all  that  he 
could  procure  beyond  that  sum.  The  defend- 
ant sold  the  chronometer  for  $300  without  the 
knowledge  of  he  plaintiff.  After  the  sale, 
the  plaintiff  demanded  it  of  the  defendant, 
who  refused  to  deliver  it.  A  verdict,  subject 
to  the  opinion  of  the  court,  was  taken  for  the 
plaintiff  for  $500,  with  interest;  and  it  was 
agreed  that  if  the  court  should  be  of  opinion 
that  the  action  would  not  lie,  judgment  of  non- 
suit should  be  entered. 

Mr.  Hoffman,  for  the  plaintiff.  On  prin- 
ciple, there  is  no  objection  to  this  action,  un- 
der the  circumstances  of  the  case. 

In  La  Place  v.  Aupoix,  1  Johns.  Cas.,  406, 
which  was  an  action  of  trover,  the  court  de- 
cided that  where  goods  were  delivered  to  a 
person  to  sell,  and  on  demand  of  payment 
and  satisfaction,  the  defendant  said  they  were 
7o*J  lost,  this  *was  sufficient  evidence  of  a 
conversion  to  support  the  action.  (1  Esp.  IT. 
P.,  31.)  In  Murray  v.  Burling,  10  Johns.,  172, 
the  court  recognized  the  principle  that  any  un- 
authorized disposition  of  the  property  of 
another  is  a  conversion.  If  a  man  hires  a 
horse  to  go  a  certain  distance,  and  he  goes  be- 
yon'd  that  distance,  he  is  liable  in  trover  for  an 
unlawful  conversion  of  the  horse.  (Wktelock 
v.  Wheelwright,  5  Mass.,  104.)  In  the  case  of 
Dufresne  v.  Hutchinson,  3  Taunt.,  117,  which 
may  be  cited  on  the  other  side,  Lawrence,  J., 
puts  the  cause  on  the  true  ground.  In  regard 
to  the  facts  of  the  case,  the  opinion  of  Mans- 
field, Ch.  J.,  may  be  regarded  as  an  obiter 
dictum.  In  Bromley  v.  Coxwell,  2  Bos.  &  P., 
438,  there  was  no  breach  of  trust.  There  was 
no  violation  of  duty  on  the  part  of  the  de- 
fendant. The  principle  of  that  case  is  rather 
in  favor  of  the  plaintiff.  (Syeds  v.  Hay,  4  T. 
R.,  260;  Toul  v.  Harbottle,  Peake's  Cas.,  49.) 
In  Nicoll  v.  Glennie  et  al.,  1  M.  &  Selw.,  588, 
it  was  .held  that  a  broker  who  pledged  goods 
consigned  to  him  from  abroad,  without  any 
authority,  was  guilty  of  a  tortious  conver- 
sion. 

There  is  no  reasonable  objection  to  this  form 
of  action;  it  is  convenient,  and  throws  the 
burden  of  proof  where  it  ought  to  lie,  on  the 
the  defendant,  to  show  what  has  been  done 
with  the  goods  intrusted  to  him. 

Mr.  II.  Sedgwiek,  contra,  said  that  no  adju- 
dication could  be  found  of  an  action  of  trover 
being  held  to  lie  in  such  a  case  as  the  present 
The  defendant  was  a  factor,  authorized  to  sell 
the  article,  and  in  pursuance  of  that  authority 
had  sold  it.  He  has  not  been  guilty  of  any 
tortious  conversion  of  the  property.  One  in- 
convenience that  would  result  from  this  form 
of  action  is,  that  it  would  deprive  the  defend- 
ant of  his  right  of  set-off,  if  he  has  any. 

SPENCEK,  J.,  delivered  the  opinion  of  the 
court  : 
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The  case  of  Syeds  v.  Hay,  4  T.  R.,  260,  goes 
farther  to  sanction  this  action  than  any  other. 
There  the  owner  of  goods  on  board  a  vessel 
directed  the  captain  not  to  land  them  on  a 
particular  wharf,  against  which  the  vessel  was 
moored,  which  he  promised  not  to  do;  but  did 
so,  and  delivered  *them  to  the-wharfinger  [*76- 
for  the  plaintiff's  use,  supposing  the  wharfin- 
ger had  a  lien  on  them  for  wharfage. 

It  was  held  that  the  owner,  after  demand 
and  refusal  of  the  goods  by  the  captain,  migh 
maintain  trover  against  him,  unless  he  could 
show  the  wharfinger's  right  to  wharfage; 
Buller,  /. ,  said  if  a  person  take  my  horse  to 
ride,  and  leave  him  at  an  inn,  that  is  a  conver- 
sion: for  it  brings  a  charge  on  me.  So,  if  one 
man  intrusted  with  the  goods  of  another  puts 
them  into  the  hands  of  a  third  person,  con- 
trary to  orders,  that  is  a  conversion.  The  case 
is  a  very  familiar  one,  that  trover  will  lie  when 
a  horse  has  been  let  .to  ride  a  fixed  distance, 
and  the  bailee  goes  beyond  the  distance. 

These  principles  do  not  bear  directly  on  this 
case.  In  the  case  of  Syeds  v.  Hay,  the  captain 
disobeyed  his  orders  in  delivering  the  goods. 
He  had  no  right  to  touch  them,  for  the  purpose 
of  delivering  them  on  that  wharf.  So,  in  the 
case  of  the  horse  left  at  the  inn,  the  contract, 
either  express  or  implied,  was  that  he  was  to 
be  returned  to  tn"e  owner;  instead  of  which  he 
was  left  at  an  inn,  from  which  he  could  not  be 
obtained  without  a  charge.  It  was  dispossess- 
ing the  plaintiff  of  his  horse;  and  where  a 
horse  is  ridden  beyond  the  distance  for  which 
he  is  expressly  hired  to  go,  it  is  an  assumption 
of  a  right  to  use  the  horse  contrary  to  the 
owner's  permission. 

The  case  of  Dufresne  \.Hutchinson,  3  Taunt., 
117,  is  more  in  point;  and  I  understand  that 
case  to  recognize  the  principle,  that  when  the 
plaintiff  had  given  an  authority  to  sell,  though 
the  articles  were  sold  for  a  less  sum  than  au- 
thorized, trover  will  not  lie. 

In  the  case  of  Cairnes  &  Lord  v.  Bleecker,  12 
Johns.,  304,  though  we  do  not  expressly  re- 
cognize the  principle  adopted  in  Dufresne  v. 
Hutchimon,  it  is  pretty  evident  that  we  are  in- 
clined to  think  it  right.  If  every  departure 
from  instructions  is  to  expose  a  party  to  an  ac- 
tion of  trover,  I  should  consider  it  as  introduc- 
ing a  new  rule,  which  might  operate  injurious- 
ly; there  is  no  need  of  this  refinement.  An 
action  on  the  case  is  well  calculated  to  redress 
any  injury  arising  from  a  breach  of  instruc- 
tions. In  this  case,  the  defendant  was  author- 
ized to  sell  the  chronometer  for  a  particular 
price.  The  complaint  is  not  that  he  sold,  but 
that  *he  sold  it  for  a  less  sum,  and  thus  [*7  7 
violated  his  orders.  The  selling  was  not  a 
conversion;  but  selling  for  a  less  price  was  a 
breach  of  duty.  If  the  plaintiff's  doctrine  be 
right, then  I  do  not  see  why  he  could  not  main- 
tain trover  against  the  purchaser;  for  if  the  act 
was  tortious,  no  property  was  acquired;  and 
to  maintain  trover  the  act  must  be  tortious.  (2 
Bos.  &  P.,  439.  The  sale  was  not  a  tortious 
act. 

Judgment  of  nonsuit. 

Distinguished— 68  N.  Y.,  526:  53  How.  Pr.,  155. 
Cited  in-1  Cow.,  339;  37  N.  Y.,  463:  5  Trans.  App., 
124;  17  Hun,  571;  33  Barb.,  248;  5  Duer,  50;  8  W  Dig 
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AIKIN  v.  DUNLAP. 

Bond  to  United  States  for  Duties— Insolvency  of 
Principal — Preference  of  United  States — Sure- 
ty after  Paying  Bond  Succeeds  to  Rights  of 
United  States — Discharge  of  Insolvent  a  Bar 
to  Action  against  him  by  Surety.  Remedy  of 
Surety. 

By  the  65th  section  of  the  Act  of  Congress  of 
March  2d,  1799,  to  Regulate  the  Collection  of  Duties, 
&c.,  a  debt  due  the  United  States  for  duties,  is,  in 
cases  of  insolvency,  to  be  first  satisfied ;  and  if  the 
principal  obligor  on  a  bond  for  duties  becoming  in- 
solvent, the  bond  is  paid  by  his  surety,  the  surety  is 
entitled  to  the  same  preference  which  the  Act  se- 
cures to  the  United  States,  and  might  maintain  a 
suit  on  the  bond  in  his  own  name.  Held  that  ad- 
mitting that  a  debt  due  to  the  United  States  for  du- 
ties is  not  barred  by  discharge  of  the  principal  obli- 
gor under  the  Insolvent  Law  of  a  state  (and  it  seems 
that  it  is  not),  yet  that  the  preference  given  to  the 
surety  is  only  the  right  to  be  first  satisfied  out  of 
the  effects  of  the  insolvent,  in  the  hands  of  his  as- 
signees, and  not  a  right  to  maintain  an  action 
against  the  insolvent  himself,  notwithstanding  his 
discharge ;  therefore,  where  the  surety  brings  an 
action  against  the  principal  for  money  paid  to  the 
United  States,  on  a  bond  for  duties,  the  latter  may 
plead  his  discharge  under  the  Insolvent  Law  of  this 
-State. 

Citations— 5th  Cong.,  sess.  1,  ch.  138,  sec.  65 ;  2 
Cranch,  390,  n. 

rpHIS  was  an  action  of  assumpsit.  The 
JL  declaration  contained  several  counts.  1. 
The  first  count  stated  that  on  the  1st  of  Janu- 
ary, 1817,  the  defendant  was  indebted  to  the 
plaintiff  in  the  sum  of  $5,000,  for  so  much 
money  paid  by  the  plaintiff  to  the  use  of  the 
defendant,  to  the  Collector  of  the  Customs  for 
the  District  of  New  York,  as  obligor  with 
the  defendant,  and  his  surety,  on  three  several 
bonds  executed  to  the  United  States  by  the  de- 
fendant ;  and  the  plaintiff,  as  his  surety,  con- 
ditioned for  the  payment  of  certain  duties,  on 
certain  goods,  wares  and  merchandise,  before 
that  time  imported  into  the  City  of  New  York 
by  the  defendant.  2.  That  the  defendant  was 
indebted  to  the  plaintiff  in  the  sum  of  $5,000, 
for  money  paid  by  the  plaintiff  to  the  use  of 
the  defendant,  for  duties  due  to  the  United 
States,  on  certain  goods,  &c. ;  and  for  the  pay- 
ment of  which  the~plaintiff  had  become  securi- 
ty, in  manner  and  form  as  by  the  laws  of  the 
United  States  was  required.  3.  The  common 
counts  in  assumpsit,  for  money  paid,  money 
lent,  &c. 

The  defendant  pleaded:  1.  Non  assumpsit. 
78*]  2.  His  discharge,  *dated  the  24th  of 
September,  1817,  granted  by  the  Recorder  of 
New  York,  under  the  Insolvent  Act  of  the 
12th  of  April,  1813. 

To  the  second  plea  the  plaintiff  demurred, 
and  the  defendant  joined  in  the  demurrer. 

Mr.  1.  A.  Emmet,  in  support  of  the  demur- 
rer, stated  three  points :  1.  That  the  plaintiff 
having  paid  the  bond,  as  a  surety,  was  entitled 


NOTE.— On  the  general  subject  of  the  priortu  of  the 
United  States  in  cases  of  insolvency,  see  Field  v. 
United  States,  9  Pet.,  182;  Prince  v.  Bartlett,  8 
Cranch,  431,  note*  Law  Ed. 

To  substantially  the  same  effect  as  the  above  case 
of  Aiken  v.  Dunlap,  except  that  the  principal  debtor 
was  discharged  under  the  U.  S.  law,  is  Heed  v. 
Emery,  1  L.  &  K..  339. 

Compare,  also,  United  States  v.  Preston,  4  Wash. 
C.  C.,  446. 


to  the  same  preference  as  the  United  States 
had  against  the  principal  debtor.1 

2.  That  the  discharge  of  the  defendant  un- 
der the  Insolvent  Act  did  not  discharge  him 
from  this  debt. 

3.  That  the  Insolvent  Act,  under  which  the 
discharge  was  obtained,   is  unconstitutional 
and  void.     The  last  point,  he  said,  he  should 
not  argue,  though  he  did  not  mean  to  waive 
it,  if  necessary  to  be  insisted  on. 

There  can  be  no  doubt  that  the  defendant 
was  in  that  state  of  insolvency  contemplated 
by  the  Act  of  Congress.  (Bartlett  v.  Prince, 
19  Mass.,  431.)  Debts  due  to  the  United 
States  are  not  within  the  purview  of  the  In 
solvent  Act,  though  its  language  is  general. 
The  case  must  be  argued  on  general  principles, 
for  it  is  peculiar.  No  analogous  *case  [*79 
is  to  be  found  in  the  English  books.  Can(a 
state  Legislature  interfere,  in  any  way,  wi(h 
the  debts  due  to  the  United  States  ?  Can  it 
pass  an  Act  expressly  discharging  a  debtor  of 
the  United  States  ?  Can  a  state  take  away 
any  rights  of  the  United  States  ?  Is  it  not 
subordinate  to  the  general  or  paramount 
government  ?  Does  not  the  nature  of  our 
federative  government  require  such  a  sub- 
ordination in  the  states  ? 

Admitting,  even,  that  the  states  had  such  a 
power,  yet  this  Insolvent  Law  does  not  con- 
template debts  due  to  the  United  States.  It 
refers  to  debts  for  which  the  creditors  may 
petition  ;  and  they  are  to  be  paid  ratably, 
out  of  the  effects  of  the  insolvent.  But  In 
the  Act  of  Congress,  these  debts  due  to  the 
United  States,  in  all  cases  of  insolvency,  are  to 
be  first  paid.  A  statute  of  insolvency  is  to  be 
construed  strictly.  (Callady  v.  Pilkington.  12 
Mod.,  518.)  In  England  it  is  held  that  the 
general  words  of  a  statute,  in  which  the  King 
is  not  named,  do  not  bind  or  bar  him.  (Ax- 
cough' s  case,  Cro.  Car.,  526.)  The  King,  there. 
is  not  barred  by  the  Bankrupt  Acts  ;  and  an 
extent  in  aid,  served  before  any  actual  assign- 
ment to  the  commissioners,  binds  the  proper!  v 
of  the  -bankrupt.  (2  Show.,  280;  Sir  Wm. 
Jones,  202;  1  Cook's  B.  L.,  446;  4  T.  R., 
408.) 

Now,  though  no  such  prerogative  is  claimed 
for  the  government  of  the  United  States,  yet 
it  is  a  fair  and  reasonable  ground  of  argument, 
that  the  United  States  are  not  to  be  affected 
by  such  an  act,  unless  expressly  named. 

Messrs.  Wells  and  Sampson,  contra.  The 
counsel  for  the  plaintiff  has  taken  it  for 
granted  that  the  surety  is  entitled  to  all  the 
advantages  and  preference  belonging  to  the 
United  States,  before  the  bond  was  paid.  It 
is  not  necessary,  in  this  case,  to  enter  far  into 
the  discussion  of  the  question  whether  the 
United  States,  as  a  creditor,  would  be  con- 
cluded by  this  discharge ;  because  this  case, 
being  that  of  a  surety,  may  be  distinguished. 

1.— The  Act  of  Congress  (5th  Cong.,  sess.  1,  ch.  128, 
sec.  65)  to  Regulate  the  Collection  of  Duties,  &c., 
passed  March  2d,  1799,  declares  that  "  in  all  cases  of 
insolvency,  or  where  any  estate  in  the  hands  of  the 
executors,  administrators  or  assignees,  shall  be  in- 
sufficient to  pay  all  the  debts  due  from  the  deceased, 
the  debt  or  debts  due  to  the  United  States,  on  such 
bond  or  bonds,  shall  be  first  satisfied,"  &c.  And  it 
provides  "  that  if  the  principal  in  any  bond,  which 
shall  be  given  to  the  United  States  for  duties  011 
goods,  wares  and  merchandises,  imported  or  other 
penalty,  either  by  himself,  his  factor,  agent  or  other 
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Why  should  not  the  United  States  be  bound  ? 
The  terras  of  the  Act,  and  of  the  discharge, 
are  broad  and  comprehensive  enough  to  in- 
clude every  debt  of  whatever  nature  or  de- 
scription. The  State  government  is  as  much 
a  sovereignty  as  the  United  States  ;  except  so 
8O*]  *far  as  it  has  expressly  delegated  any 
of  its  powers  to  the  United  States.  (9  Johns., 
576;  Const,  of  U.  S..  10,  Amend.)  Suppose  a 
citizen  of  this  State  contracts  a  debt  to  a 
foreign  government,  can  that  government, 
being  a  plaintiff  here,  claim  exemption  from 
the  operation  of  this  Act,  on  the  ground  of  its 
being  a  sovereign  power  V  The  Act  has  full 
•operation  on  all  debts  whatsoever  contracted  in 
this  State.  The  United  States  do  not  claim  an 
exemption  from  the  operation  of  an  insolvent 
or  bankrupt  law  on  the  ground  of  prerogative. 
Our  government  claims  no  prerogative.  It 
has  no  power  but  what  is  delegated  to  it. 
{U.  8.  v.  Fisher,  2  Cranch,  358,  366,  378; 
Kempe's  Lessee  v.  Kennedy,  5  Cranch,  173  ;  1 
Tucker's  Bl.  Com.,  237.)  In  England  the 
King  is  exempted  from  the  operation  of  a 
statute,  however  broad  its  terms,  unless  ex- 
pressly named,  solely  on  the  ground  of  pre- 
rogative. (11  Co.,  68  b.)  In  the  case  of  The 
United  States  v.  Thompson,  1  Gall.,  388,  it  was 
held  that  a  bond  for  the  payment  of  duties  to 
the  United  States  was  discharged  by  the  per- 
formance of  either  part  of  the  condition,  at 
the  election  of  the  obligor  ;  and  that  there  was 
no  difference  between  the  government  and  an 
individual  in  that  respect. 

The  mode  of  distributing  the  fund,  whether 
ratably  or  otherwise,  among  the  creditors, 
can  have  no  effect  on  the  question  as  to  the  dis- 
charge of  the  insolvent.  The  manner  of  dis- 
tribution is  a  matter  between  the  creditors  and 
the  assignees  or  trustees,  depending  on  .the  law 
of  the  State  or  of  the  United  States. 

It  is  true  that  where  the  fund  is  to  be  dis- 
tributed, the  United  States,  instead  of  coming 
in  ratably,  with  the  other  creditors,  must  be 
paid  their  debt  first.  This  cannot  affect  the 
validity  of  the  discharge.  Nay,  it  admits  the 
insolvency  and  the  discharge.  It  shows  that 
Congress  recognized  the  Insolvent  Acts  of  the 
States,  and  the  discharge  of  debtors  under 
them,  insisting,  however,  on  being  paid  first, 
in  preference  to  private  creditors. 

Again  ;  the  plea  of  a  discharge  under  an 
Insolvent  Act  is  to  the  remedy,  and  not  to  the 
•original  cause  of  action.  A  subsequent  promise 
to  pay  will  revive  the  remedy.  (Shippey  v. 
Henderson,  14  Johns.,  178.)  If  the  United 
81*]  States  *were  to  sue,  in  a  state  court, 
would  they  not  be  bound  by  the  law  of  the 
State  as  to  the  remedy  ? 

Admitting,  however,  that  the  United  States 
would  not  be  bound  by  the  defendant's  dis- 

person  for  him,  shall  be  insolvent ;  or  if,  such  prin- 
cipal being  deceased,  his  or  her  estate  and  effects 
.shall  come  to  the  hands  of  his  or  her  executors  ad- 
ministrators or  assignees,  shall  be  insufficient  for 
the  payment  of  his  or  her  debts  :  and  if,  in  either  of 
the  said  cases,  any  surety  on  the  said  bond  or  bonds, 
or  the  executors,  administrators  or  assignees  of 
such  surety  shall  pay  to  the  United  States  the 
money  due  upon  such  bond  or  bonds,  such  surety, 
his  or  her  executors,  administrators  or  assignees, 
shall  have  and  enjoy  the  like  advantage,  priority  or 
preference  for  the  recovery  and  receipt  of  the  said 
moneys,  out  of  the  estate  and  effects  of  such  in- 
solvent or  deceased  principal,  as  are  reserved  and 
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charge,  still  we  contend  that  the  plaintiff  is 
bound  by  it.  By  the  payment  of  the  debt  due 
to  the  United  States,  that  debt  was  satisfied 
and  extinguished.  The  plaintiff  stands  here, 
on  the  common  and  ordinary  ground  of  one 
person,  having  paid  a  debt  for  another,  seek- 
ing to  recover  the  amount  so  paid.  The 
government  of  the  United  States,  to  encourage 
responsible  men  to  become  sureties  for  their 
debtors,  and  to  pay  the  debts  readily,  in  case 
the  principal  failed,  devised  this  expedient. 
The  provision  is  not  to  be  found  in  the  first 
Act  for  the  Collection  of  Duties.  It  was  first 
introduced  in  1792.  Then,  what  is  the  true 
construction  of  the  Clause  ?  It  merely  gives 
the  surety  the  same  preference,  which  the 
United  States  had,  to  be  paid  first  out  of  the  ef- 
fects of  the  insolvent  or  intestate.  It  does  not, 
as  is  contended  for  on  the  part  of  the  plaintiff, 
transfer  to  the  surety  all  the  rights,  powers 
and  privileges  of  the  United  States,  in  regard 
to  the  principal  debtor. 

In  the  case  of  The  U.  8.  v.  Hooe  et  al.,  3 
Cranch,  73,  91,  the  Supreme  Court  held  that 
if  the  United  States  claim  a  lien  or  prefer- 
ence, on  the  ground  of  the  insolvency  of  the 
debtor,  they  must  bring  themselves  strictly 
within  it.  In  M' Clean  v.  Rankin  &  Heyer,  3 
Johns.,  369,  this  court  decided  that  to  give  the 
United  States  a  preference  it  must  be  a  case 
in  which  the  debtor  has  assigned  all  his  prop- 
erty for  the  benefit  of  his  creditors.  The 
claim  of  preference  being  in  derogation  of  the 
rule  of  equity  and  justice  which  puts  all  the 
creditors  on  an  equality,  ought  to  be  construed 
strictly. 

In  the  case  of  Reed  v.  Emory,  1  Serg.  &  R. , 
339,  this  very  question  came  before  the  Su- 
preme Court  of  Pennsylvania,  and  it  was  de- 
cided that,  although  the  surety  who  pays  -  a 
custom  house  bond  to  the  United  States  ob- 
tains thereby  a  preference  out  of  the  estate  of 
the  bankrupt,  he  cannot  resort  to  an  action 
against  the  principal,  who  has  obtained  a  reg- 
ular certificate  of  discharge  under  the  Bank- 
rupt Law,  to  recover  the  money  ;  and  that  the 
certificate  of  *discharge  is  a  bar  to  the  [*82 
action.  The  same  principle  was  laid  down  by 
Mr.  Justice  Livingston,  in  the  Circuit  Court  of 
the  United  States,  in  a  case  recently  decided  in 
that  court.  In  England,  if  a  debt  to  the  Crown 
is  assigned,  the  assignee  may  sue  in  the  name 
of  the  King,  or  in  his  own  name ;  but  if  he 
sues  in  his  own  name  he  cannot  take  advan- 
tage of  the  prerogative  of  the  Crown.  (1  P. 
Wins.,  252.) 

Mr.  T.  A.  Emmet,  in  reply,  said  that  the 
case  of  Heed  v.  Emory  was  that  of  a  discharge 
under  the  Bankrupt  Law  of  the  United  States, 
and  such  debts  only  as  could  be  proved  under 
the  commission  are  barred.  The  62d  section 


secured  to  the  United  States:  and  shall  and  may 
bring  and  maintain  a  suit,  or  suits,  upon  the  said 
bond  or  bonds,  in  law  or  equity,  in  his,  her  or  their 
own  name  or  names,  for  the  recovery  of  all  moneys 
paid  therein  :  "  and  the  cases  thereof  mentioned  in 
the  section,  shall  be  deemed  to  extend,  as  well  to 
cases  in  which  a  debtor,  not  having  sufficient 
property  to  pay  all  his  or  her  debts,  shall  have 
made  a  voluntary  assignment  thereof  for  the  bene- 
fit of  his  or  her  creditors,  or  in  which  the  estate  and 
effects  of  an  absconding,  concealed  or  absent  debt- 
or, shall  have  been  attached  by  process  of  law,  as  to 
cases  in  which  an  act  of  legal  bankruptcy  shall 
have  been  committed. 
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of  the  Bankrupt  Act,  passed  April  4th,  1800, 
contains  an  express  saving  and  exception  of 
the  rights  of  the  United  States.  (6th  Cong., 
sess.  1,  ch.  19.)  By  the  8th  section  of  the  first 
Article  of  the  Constitution,  Congress  are  em- 
powered, among  other  things,  to  lay  and  col- 
lect taxes,  duties,  imposts  and  excises;  and  to 
make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution  all  the 

Eowers  vested  in  the  government  of  the  United 
tales.     Is  not  the  power  given  to  the  surety, 
by  the  Act  Relative  to  Duties,  necessary  and 
proper  to  insure  the  collection  of  the  duties  ? 

Though  the  State  may  be  competent  to  pass 
an  insolvent  or  bankrupt  Jaw,  yet  such  a  law 
cannot,  in  any  manner,  affect  debts  due  to  the 
United  States.  The  preference  claimed  is  not 
prerogative.  It  is  a  right  inherent  in  every 
government,  that  the  debts  due  to  the  govern- 
ment, which  are  for  the  benefit  of  the  State, 
shall  be  paid  in  preference  to  those  due  to  pri- 
vate citizens.  This  court  is  bound  to  give  the 
same  construction  and  effedt  to  the  laws  of  the 
United  States  as  a  court  of  the  United  States 
would  do,  if  the  suit  was  in  such  court.  If 
the  United  States  could  sue  and  recover  on  the 
bond,  notwithstanding  the  insolvent's  dis- 
charge, then  the  surety  who  has  paid  the  debt 
has  the  same  right.  He  stands,  in  this  re- 
spect, in  the  place  of  the  United  States. 

The  19th  section  of  the  Insolvent  Act  directs 
the  assignees  to  make  a  distribution  of  the 
funds  among  the  creditors  "whose  debts  are 
discharged  by  this  Act."  Then,  e  converso,  no 
debts  are  discharged,  but  such  as  those  for 
83*]  *which  the  creditor  would  be  obliged  to 
receive  his  share  ratably,  under  the  distribu- 
tion by  the  assignees. 

PLATT,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  of  infabitatua  assumpsit,  for 
money  paid  by  the  plaintiff  to  the  use  of  the 
defendant,  viz.:  to  the  Collector  of  the  Cus- 
toms of  the  District  of  New  York,  as  surety 
for  the  defendant,  in  three  bonds  to  the  United 
States,  for  duties  on  goods  imported,  &c. 

The  defendant  pleads  a  discharge  granted 
to  him  by  the  Recorder  of  the  City  of  New 
York,  pursuant  to  the  "Act  for  Giving  Relief 
in  Cases  of  Insolvency." 

To  this  plea  the  plaintiff  demurs,  and  the 
defendant  joins  in  demurrer.  Not  deeming  it 
necessary  to  the  proper  decision  of  this  cause, 
I  forbear  to  examine  the  questions  which  arise 
in  regard  to  the  form  of  action  (assumpsit  in- 
stead of  debt),  and  the  want  of  proper  aver- 
ments in  the  declaration. 

In  support  of  the  demurrer,  the  plaintiff  re- 
lies on  the  provisions  contained  in  the  Statute 
of  the  United  States  of  the  2d  of  March,  1799 
(5th  Cong.,  1  sess.,  ch.  128,  sec.  65),  which  en- 
acts that  "in  all  cases  of  insolvency,  or  where 
any  estate  in  the  hands  of  the  executors  or  ad- 
ministrators or  assignees  shall  be  insufficient 
to  pay  all  the  debts  due  from  the  deceased,  the 
debt  or  debts  due  to  the  United  States,  on  any 
such  bond  or  bonds  (for  payment  of  duties), 
shall  be  first  satisfied,  &c.  ;"  and  further, 
"  that  if  the  principal  in  any  bond  which  shall 
be  given  to  the  United  States  for  duties  on 
goods,  &c.,  shall  be  insolvent;  or  if,  such 
principal  being  deceased,  his  or  her  estate  and 
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effects,  which  shall  come  to  the  hands  of  his 
or  her  executors,  administrators  or  assignees, 
shall  be  insufficient  for  the  payment  of  his  or 
her  debts ;  and  if,  in  either  of  the  said  cases, 
any  surety  on  the  said  bond  or  bonds,  or  the 
executors,  administrators  or  assignees  of  such 
surety,  shall  pay  to  the  United  States  the 
money  due  upon  such  bond  or  bonds,  such 
surety,  his  or  her  executors,  administrators  or 
assignees,  shall  have  and  enjoy  the  like  advan- 
tage, priority  or  preference,  for  the  recovery 
and  receipt  of  the  said  moneys,  out  of  the  es- 
tate and  effects  of  such  insolvent  or  deceased 
*principal,  as  are  reserved  and  secured  [*84 
to  the  United  States;  and  shall  and  may  bring 
and  maintain  a  suit  or  suits  upon  the  said 
bond  or  bonds,  in  law  or  equity,  in  his,  her  or 
their  own  name  or  names,  for  the  recovery  of 
all  moneys  paid  thereon." 

On  the  argument  of  this  cause  the  counsel 
agitated  the  question,  whether  the  United 
States  are  or  can  be  concluded  as  to  their  right 
of  action,  by  virtue  of  a  discharge  to  an  insolv- 
ent debtor,  under  a  law  of  one  of  the  States 
of  our  Confederacy.  In  my  judgment  that 
question  does  not  arise  upon  the  case  now  be- 
fore us  ;  and  the  delicacy  and  importance  of 
the  subject  forbid  any  extrajudicial  opinion 
or  discussion  on  that  point.  Admitting  that 
the  United  States  may  rightfully  claim  exemp- 
tion from  the  operation  of  state  insolvent 
laws,  as  a  right  incident  to  our  national  sover- 
eignty ;  and  admitting,  what  is  more  question- 
able, that  Congress  can  transfer  to  any  pri- 
vate person  that  attribute  of  sovereignty  ;  yet, 
I  think,  there  is  no  ground  for  the  demurrer 
in  the  case  now  before  us. 

The  Act  of  Congress  before  recited  neither 
asserts  such  a  privilege  for  the  United  States 
nor  does  it  profess  to  confer  it  upon  any  pri- 
vate individual.  That  section  invests  a  surety 
who  pays  a  custom  house  bond  for  his  princi- 
pal with  "  the  like  advantage,  priority  or  pref- 
erence, for  the  recovery  and  receipt  of  the 
said  moneys  out  of  the  estate  and  effects  of 
such  insolvent  or  deceased  principal,  as  are 
reserved  and  secured  to  the  United  States." 

What,  then,  is  the  advantage,  priority  or 
preference  reserved  and  secured  to  the  United 
States,  and  which  it  was  the  object  of  that 
section  to  confer  on  the  surety  ?  Looking  at 
the  whole  section,  I  think  it  is  plain  that  it 
was  intended  to  grant  to  the  surety  nothing 
more  than  the  right  of  being  "first  satisfied" 
out  of  the  insolvent's  estate,  and  which  in  the 
former  part  of  the  section  is  expressly  "re- 
served and  secured"  to  the  United  States. 

So  far  from  intending  to  protect  the  surety 
against  a  state  insolvent  law,  as  a  bar  to  his 
claim,  the  whole  scope  of  the  section  contem- 
plates a  cessio  bonwum  of  the  insolvent  debtor, 
either  voluntary  or  compulsory,  for  the  bene- 
fit of  creditors  ;  and  in  that  expectation.  Con- 
gress meant  to  give  *to  the  surety  a  [*85 
preference  over  all  other  creditors,  out  of  the 
estate  of  the  insolvent  in  the  hands  of  his  as- 
signees. The  plaintiff,  therefore,  like  every 
other  private  creditor,  is  concluded  by  the  dis- 
charge from  maintaining  his  suit  against  the 
insolvent  debtor;  and  must  seek  his  remedy 
from  the  estate  in  the  hands  of  the  assignees. 
Our  Insolvent  Act  directs  an  equal  distribu- 
tion among  creditors  whose  debts  are  dis- 
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charged.  Whether  the  preference  given  by 
the  Act  of  Congress  is  to  control  the  rule  of 
distribution  in  our  Statute,  is  a  question  not 
immediately  before  us ;  but  I  incline  to  the 
opinion  that  our  law  must  be  considered  as 
subject  to  the  paramount  law  of  Congress,  so 
far  as  to  give  effect  to  the  preference  secured 
by  that  law.  It  cannot,  I  think,  be  doubted 
that  Congress  had  a  right  to  stipulate  for  such 
a  preference,  in  their  contracts  for  securing 
the  public  revenue ;  and  if  so,  our  Insolvent 
Law  would  be  an  act  in  violation  of  contracts, 
unless  it  be  construed  so  as  to  give  effect  to 
that  stipulation.  But  I  think  proper  to  add 
that  I  fully  concur  in  the  opinion  expressed 
by  Ch.  J.  Marshall,  in  the  case  of  U.  8.  v. 
Fix/ier,  2  C ranch,  390.  and  note,  "that  no  lien 
is  created  by  that  Act  of  Congress ;  that  it 
does  not  create  a  devastavit  in  the  administra- 
tion of  effects ;  and  would  require  notice,  in 
order  to  bind  the  executor,  or  administrator, 
or  assignee." 

For  the  reasons  I  have  stated,  and  with 
these  explanations,  I  am  clearly  of  opinion 
that  the  defendant  is  entitled  to  judgment  on 
the  demurrer. 

Judgment  for  the  defendant. 


86*]  *ANDERSON 

v. 

THE  PRESIDENT,  DIRECTORS  AND 
COMPANY  OF  THE  HIGHLAND  TURN- 
PIKE. 

Award  and  Satisfaction — Contract  Executed — 
Transfer  of  Stock — Error  in  Christian  Name 
— Delivery  to  Agent. 

An  agreement  to  accent  a  collateral  thing,  in  sat- 
isfaction of  a  pre-existing  debt,  is  executed  by  a  de- 
livery to  a  person  appointed  by  the  party  to  receive 
it,  and  is  a  good  accord  and  satisfaction. 

An  act  done  by  or  to  the  agent  of  a  party,  of  a 
mutter  resting  in  pais,  is  equivalent  to  its  being 
done  by  or  to  the  principal. 

Citations-5  Johns.,  386;  3  Johns.  Gas.,  243;  2 
Johns.,  345. 

THIS  was  an  action  of  assumpsit  for  work 
and  labor  and  materials  provided  by  the 
plaintiff.  The  cause  was  referred  by  a  rule  of 
court ;  and  the  referees,  on  the  21st  of  Novem- 
ber, 1817,  reported  a  balance  of  $13.12  due 
from  the  defendants  to  the  plaintiff.  The 
plaintiff  moved  to  set  aside  the  report  upon 
the  merits. 

The  affidavit  of  the  plaintiff,  on  which  the 
motion  was  founded,  stated,  that  on  the  hear- 
ing before  the  referees,  he  proved  his  account, 
amounting  to  $1,123.62,  consisting  in  part  of  a 
balance  due  him  for  building  a  bridge,  and 
the  residue  for  repairs  on  sundry  bridges  of 
the  defendants  ;  that  the  defendants,  in  bar  of 
the  plaintiff's  claim,  produced  witnesses  to 
prove  that  he  had  agreed  with  the  defendants 
to  receive  certificates  of  their  stock,  in  full  of 
his  demand,  and  was  to  call  at  the  office  of  G. 
Brinckerhoff  and  get  the  stock  of  him  ;  that 
the  certificates  were  left  with  G.  B.,  of  which 
the  plaintiff  was  informed,  and  that  he  called 
several  times  on  G.  B.,  but  could  not  find  him 
in  ;  and  that  the  referees,  on  the  hearing,  set 
off  the  certificates  of  stock,  valued  at  par. 
against  the  plaintiff's  debt.  The  plaintiff 
denied  that  any  stock  was  in  fact  transferred 
JOHNS.  REP.,  16 


to  him ;  but,  on  the  contrary,  that  certain 
stock  was  transferred  to  James  Anderson, 
whereas  the  plaintiff's  name  was  John  ;  and 
he  alleged  that  he  was  induced  to  accept  stock 
in  payment,  by  a  promise  that  he  should  be 
employed  to  erect  a  certain  bridge,  which  the 
defendants  contemplated  building,  and  for 
which  they  afterwards  employed  another  per- 
son. He  denied  that  he  had  ever  been  in- 
formed that  any  stock  was  left  for  him  with 
G.  B. ,  or  that  he  had  promised  to  call  and  get  it. 

The  affidavit  of  Joseph  Howland,  formerly 
President  of  the  Highland  Turnpike  Company, 
was  read  on  the  part  of  the  defendants.  He 
stated  an  express  agreement  on  the  part  of  the 
plaintiff  to  accept  the  stock  in  payment,  and 
that  he  promised  to  call  the  next  day  at  the 
office  of  G.  *B.  to  receive  the  same,  and  [*87 
that  the  certificates  were  accordingly  made  out 
and  left  with  G.  B.  He  positively  denied  that 
any  promise  was  made  to  the  plaintiff  to  induce 
Trim  to  agree  to  this  mode  of  settlement.  He 
further  stated  that'  there  was  a  mistake  in  the 
certificates  in  the  insertion  of  "  James  "  instead 
of  "  John,"  but  that  it  was  not  discovered  by 
the  defendants  until  after  the  referees  had 
made  up  their  report,  and  the  certificates  had 
been  delivered  to  the  plaintiff  ;  that  as  soon 
thereafter  as  was  practicable,  a  meeting  of  the 
Directors  was  held,  who  ordered  the  mistake 
to  be  rectified,  and  new  certificates  to  be  issued, 
and  that  new  certificates  were  issued  and 
handed  to  G.  B.  to  be  exchanged  for  the  old 
ones.  By  the  resolution  of  the  Directors  it 
appeared  that  the  new  certificates  were  to  bear 
the  same  date,  and  to  correspond  with  the 
former  in  all  respects,  except  in  the  Christian 
name  of  the  plaintiff.  An  affidavit  of  Mr. 
Brinckerhoff  was  also  read,  in  which  he  stated 
that  he  tendered  the  new  certificates  to  the 
plaintiff's  attorney,  who  declined  accepting 
them. 

Mr.  M.  8.  Wilkins,  for  the  plaintiff.  He 
cited  Laws  on  Plead.,  484  ;  9  Co.,  80  ;  5  Mod., 
87  ;  3  T.  R.,  24  ;  2  Johns.,  450  ;  5  Johns.,  386. 

Mr.  G.  Brinckerhoff,  contra.  He  cited  4 
T.  R.,  589;  1  Bos.  &  P.,  90,  173  ;  2  Tidd's 
Pr.,  811. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  moves  to  set  aside  the  report  of 
the  referees,  on  the  ground  that  they  have  de- 
cided that  the  plaintiff  had  been  paid  (except 
about  $13)  the  amount  of  his  account,  by  the 
transfer  to  him,  by  the  defendants,  of  forty- 
five  shares  of  stock  in  the  Highland  Turnpike 
Company.  It  is  contended  that  the  referees 
erred  in  considering  the  shares  a  payment  :  1. 
Because,  though  there,  was  proof  of  an  agree- 
ment by  the  plaintiff  to  accept  stock  as  pay- 
ment of  his  account,  yet  the  agreement  was 
never  executed  by  a  tender  of  the  stock  by  the 
defendants,  or  the  acceptance  thereof  by  the 
plaintiff.  2.  That  it  has  been  discovered  since 
the  *reference  that  no  stock  had  ever  [*88 
been  transferred  to  the  plaintiff,  the  transfer 
having  been  made  to  James  Anderson. 

The  proof  is  very  decisive,  that  it  was  agreed 
between  the  parties  that  the  plaintiff's  demand 
should  be  settled,  by  giving  him  the  stock  of 
the  Company  for  the  amount  of  his  account. 
It  is  equally  clear  that  the  plaintiff  agreed  to 
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accept  the  stock,  in  satisfaction  of  his  account, 
and  that  he  promised  to  call  the  next  day  at 
the  office  of  Mr.  Brinckerhoff,  with  whom  the 
stock  was  agreed  to  be  left,  to  receive  the 
same.  That  directions  were  given,  and  cer- 
tificates accordingly  made  out ;  and  as  was 
always  supposed,  until  recently,  in  the  name 
of  the  plaintiff,  and  left  with  Mr.  Brinckerhoff 
to  be  delivered  to  the  plaintiff.  That  the  mis- 
take in  inserting  the  name  of  "James  "  instead 
of  "John,"  in  the  certificates,  was  never  dis- 
covered until  since  the  report,  and  that  imme- 
diately thereafter  the  mistake  was  rectified, 
and  the  new  stock  tendered. 

The  mistake  in  the  Christian  name  of  the 
plaintiff  in  the  certificates  of  stock  cannot  be 
considered  as  altering  the  question  between 
the  parties.  That  it  was  a  mere  unintentional 
mistake  is  evident,  and  the  plaintiff  can  suffer 
no  prejudice  by  it,  as  the  stock  has  been  ten- 
dered to  him,  according  to  the  original  inten- 
tion of  the  parties.  It  was  his  own  fault  that' 
he  did  not  receive  it ;  but  he  can  coerce  its  de- 
livery, if  the  report  be  confirmed.  The  only 
question,  then,  is,  whether  the  agreement  to 
accept  stock,  and  that  certificates  should  be 
made  out  and  left  with  Mr.  Brinckerhoff  for 
the  plaintiff,  and  the  performance  by  the  de- 
fendants of  their  part  of  the  agreement,  is 
binding  on  the  plaintiff,  as  an  accord  and  sat- 
isfaction of  his  demand.  If  Mr.  Brinckerhoff 
is  to  be  regarded  as  the  plaintiff's  agent  for  the 
purpose  of  receiving  the  stock,  then,  in  judg- 
ment of  law,  his  receiving  it  is  a  receipt  by  the 
plaintiff. 

An  accord,  not  executed,  is  no  bar  to  the 
pre-existing  demand,  but  if  executed,  by  deliv- 
ering a  collateral  thing  which  is  agreed  to  be 
accepted  as  satisfaction,  it  is  a  bar.  (5  Johns., 
386  ;  3  Johns.  Cas.,  243.)  In  the  case  of  Bird, 
Savage  et  al.  v.  Caritat,  2  Johns.,  345,  this 
court  decided  that  a  plea  of  accord  and  satis- 
faction, which  stated  the  delivery  of  the  nego- 
89*]  liable  note  of  a  third  *person,  to  one  F. 
C.,  for  and  on  behalf  of  the  plaintiff,  without 
showing  that  F.  C.  was  the  plaintiff's  agent  for 
that  purpose,  was  bad.  This  case  furnishes 
the  strongest  implication  that  the  plea  would 
have  been  good  had  it  been  stated  that  'F.  C. 
was  the  plaintiff's  agent  for  that  purpose. 
Upon  general  principles,  it  does  not  admit  of 
a  doubt  that  an  act  done  by  or  to  the  agent  of 
a  party,  of  a  matter  resting  in  pais,  is  equiva- 
lent to  its  being  done  by  or  to  the  principal. 
The  facts  establish,  that  Mr.  Brinckerhoff  was, 
by  the  agreement  of  both  parties,  the  deposi- 
tary of  the  certificates ;  his  receipt  of  them 
was  the  receipt  of  the  plaintiff. 

Motion  denied. 

Cited  in— 15  Wend,,  157;  19  Wend.,  410.  518;  16 
Barb.,  598  ;  1  T.  &  C.,  655 ;  Hemp.,  319. 


MARQUAND  v.  WEBB  AND  WEBB. 

1.  Assumpsit — Repairs  upon  Vessel — Owner 
and  Master  Liable.  2.  Evidence — Bill  of  Ex- 
ceptions— Non-joinder  of  Part  Owners — Neglect 
to  Plead — Part  Owner  not  Joined,  Incompetent 
as  Witness. 

The  owner,  as  well  as  the  master,  is  liable  for  re- 
pairs done  upon  a  vessel. 
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Where  the  sole  question  on  a  bill  of  exceptions 
from  an  inferior  court  turns  upon  the  competency 
of  a  witness  produced  to  testify  to  a  fact,  which  was 
fully  proved  upon  the  trial  by  other  witnesses,  this 
court  cannot  reject  the  evidence  as  unnecessary  al- 
though the  party  might  have  waived  the  testimony 
of  the  witness  who  was  objected  to,  and  then  the 
court  below  would  have  been  justified  in  refusing  to 
seal  the  bill  of  exceptions. 

In  an  action  for  repairs  done  to  a  vessel,  against 
one  part  owner,  who  neglects  to  plead  the  non- 
joinder of  the  others  in  abatement,  another  part 
owner  is  not  an  admissible  witness  for  the  plaintiff, 
to  prove  the  ownership  of  the  defendant;  for  al- 
though he  would  be  liable  as  an  owner  to  the  plaint- 
iff in  case  he  failed,  or  if  he  succeeded,  would  be 
answerable  to  the  defendant  for  contribution,  yet 
he  has  an  interest,  by  charging  the  defendant  (a 
verdict  against  whom  would  be  evidence  of  his  joint 
ownership),  to  increase  the  number  of  part  owners, 
and  thus  diminish  the  amount  of  contribution  or 
loss,  which  he  would  otherwise  himself  be  obliged  to 
sustain. 

If  the  witness  stands  in  that  situation,  that,  which- 
ever way  suit  may  terminate,  he  will  be  equally 
liable,  and  to  the  same  extent,  to  the  losing  party, 
he  is  admissible. 

Citations— 5  Bos.  &  P.,  331 ;  4  M.  &  Selw.,  475 ;  13 
East,  175;  4  Mass.,  653 ;  15  Johns.,  298,  302 ;  7  T.  K.,  480, 
441,  n. ;  1  Camp.,  407 ;  2  Cai.,  77 ;  Peake's  N.  P.  Cas., 
84;  2  Dessasure's  S.  C.,  4,  5. 

IN  ERROR,  to  the  Mayor's  Court  of  the  City 
of  New  York. 

This  was  an  action  of  Assumpsit  for  repairs 
performed  by  the  defendants  in  error  upon  a 
certain  privateer  called  the  Spitfire.  The  cause 
was  tried  in  the  June  Term,  1817,  of  the  court 
below. 

On  the  trial,  the  plaintiffs  below  proved  that 
in  1812  they  had  done  certain  repairs  to  the 
privateer,  and  to  show  that  the  defendant  be- 
low was  a  part  owner  of  the  vessel  at  that  time, 
they  produced  Benjamin  Gomez  as  a  witness, 
who,  being  sworn  on  his  wire  dire,  testified 
that  he  was  a  part  *owner  of  the  vessel  [*9O 
when  the  repairs  were  made.  The  defendant's 
counsel  objected  to  the  Witness,  as  interested; 
but  the  Recorder  permitted  him  to  be  sworn  in 
chief,  and  the  witness,  being  sworn,  gave 
material  testimony  against  the  defendant.  The 
plaintiffs,  further  to  maintain  the  issue  on  their 
part,  gave  in  evidence,  that  previously  to  the 
Spitfire  being  placed  in  their  hands,  for  the 
purpose  of  being  repaired,  it  was  agreed 
among  a  number  of  persons  to  purchase  her, 
for  the  purpose  of  being  employed  as  a  priva- 
teer; that  John  Briggs  should  be  their  agent, 
and  should  take  a  bill  of  sale  in  his  own  name; 
that  Briggs  agreed  with  the  defendant  and 
Bulkley,  who  were  then  the  owners  of  the 
vessel,  to  purchase  her  of  them,  and  to  give 
his  own  notes,  with  an  indorser,  for  one  half 
of  the  price,  and  for  the  other  half  his  certifi- 
cates of  shares  in  the  privateer.  That  the  ves- 
sel was  conveyed  to  Briggs  by  a  regular  bill  of 
sale,  and  Briggs,  at  the  same  time,  delivered 
to  the  defendant  and  Bulkley  the  notes  agreed 
on,  and  the  certificates  which  were  subscribed 
by' Briggs,  and  stated  simply  that  the  bearer 
thereof,  naming  him,  was  entitled  to  a  specific 
number  of  shares  in  the  privateer,  and  in  any 
prizes  or  captures  which  she  might  make;  and 
that  afterwards  the  privateer  was  delivered  to 
the  plaintiffs  for  the  purpose  of  being  repaired. 
Briggs  testified  that  the  privateer  was  owned 
by  the  defendant  and  several  other  persons, 
at  the  time  when  the  work  was  done,  and  he 
and  another  witness  proved  that  the  defendant 
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regularly  took  part  with  the  other  owners  in 
the  management  and  direction  of  the  vessel. 

A  verdict  having  been  found  for  the  plaint- 
iffs below,  the  defendant  below  tendered  a  bill 
of  exceptions  to  the  Recorder,  which  was  re- 
moved into  this  court  by  writ  of  error. 

Mr.  R.  Sedgwick,  for  the  plaintiff  in  error, 
contended  that  Marquand  was  not  such  an 
owner  as  would  render  him  liable  for  the  re- 
pairs of  the  vessel.  Even  in  case  the  ship's 
register  is  produced,  the  court  will  look  beyond 
it,  to  see  who  is  the  real  owner.  Here  was  a 
privateer;  and  certificates  or  scrips,  entitling 
the  person  to  shares,  are  given,  and  which  are 
transferable  by  delivery.  There  was  an  agent 
or  ostensible  person  appointed  by  all  the  per- 
91*]  sons  interested,  and  *to  whom  all  per- 
sons were  to  look.  It  cannot  be  supposed  that 
the  plaintiffs  below  contracted  on  the  faith  of 
the  defendant  being  an  owner.  It  is  enough 
that  a  substantial  and  responsible  agent  was 
appointed.  The  credit  must  have  been  given 
to  him.  If  M.  is  responsible  as  an  owner,  he 
might  call  on  the  co-owners  for  their  propor- 
tions; but  as  these  certificates  or  shares  were 
transferable  by  delivery,  that  would  be  impos- 
sible. (Leonard  v.  Huntington,  15  Johns., 
298.) 

Again;  Gomez  being  a  part  owner,  was  in- 
admissible as  a  witness.  His  interest  was  not 
balanced  or  neutralized  :  for  if,  by  his  testi- 
mony, he  enabled  the  plaintiff  to  recover  the 
whole  of  the  defendant,  he  would  be  liable  to 
•  contribute  only  one  half.  In  Bland  v.  Ansley, 
5  Bos.  &  P.,  331,  which  was  an  action  of  tres- 
pass against  a  sheriff  for  taking  the  goods  of  A 
for  the  debt  of  B,  and  the  question  was,  whether 
B  had  previously  assigned  the  goods  to  A  or 
not,  B  was  held  not  to  be  a  competent  witness 
to  prove  the  assignment.  (Einerton  v  Andrews, 
4  Mass.,  653.) 

Mr.  P.  W.  Radcliff,  contra.  1.  There  can  be 
no  doubt  that  the  defendant  below  was  a  part 
owner.  It  was  fully  proved  by  Briggs. 

[SPENCER,  J.  We  have  no  difficulty  on  this 
point.  But  suppose  improper  evidence  has 
been  admitted,  and  though  the  other  evidence 
was,  in  our  opinion,  fully  sufficient  to  entitle 
the  plaintiff  to  recover,  are  we  authorized  to 
say  that  the  jury  disregarded  the  improper 
evidence?] 

To  render  a  witness  incompetent,  there  must 
be  an  actual  existing  interest  at  the  time,  not 
an  expectant  or  contingent  interest.  If  a  witness 
will  be  equally  liable,  whichever  way  the  ver- 
dict may  be  found,  he  is  indifferent,  and  may 
be  admitted.  If  G.  had  any  interest  in  favor 
of  one  party,  more  than  the  other,  it  was  in 
favor  of  the  defendant.  (M'Leod  v.  Johnston, 
4  Johns.,  126.)  In  Ridley  v.  Taylor,  13  East, 
175,  where  one  partner  drew  a  bill  in  the  name 
of  the  firm,  which  he  passed  for  his  separate 
debt,  it  was  held  that  in  an  action  by  the 
separate  creditor  against  the  acceptor,  either  of 
Oii*]  the  partners  might  be  a  witness  *for  the 
defendant,  to  disprove  the  authority  of  the 
debtor  partner  to  give  the  security  of  the  firm; 
for  if  the  separate  creditor  recovered  against 
the  acceptor,  he  would  have  his  remedy  over 
against  the  firm,  yet  the  innocent  partner  would 
have  his  remedy  against  the  other.  (Phil.  Ev., 
48,  54,  56.) 
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Mr.  H.  Sedgwick,  in  reply,  said  that  wherever 
a  witness  undertakes  to  discharge  himself  by 
charging  the  defendant,  he  was  incompetent. 
In  RotJieroe  et  al.  v.  Elton,  Peake's  Gas.,  84, 
Lord  Kenyon  ruled  that  an  owner  of  a  ship 
was  not  a  competent  witness  on  the  question  as 
to  her  seaworthiness,  in  an  action  on  a  policy 
of  insurance,  on  the  plaintiffs'  goods  on  board 
the  ship ;  for  he  was  interested  that  the  plain- 
tiffs should  recover,  as,  if  they  failed,  they 
would  have  an  action  against  him,  on  the  im- 
plied warranty,  as  to  the  seaworthiness  of  the 
ship. 

SPENCER,  J. ,  delivered  the  opinion  of  the 
court: 

Admitting  that  the  defendant  was  part  owner 
of  the  privateer,  there  can  be  no  doubt  that  he 
is  liable  to  the  plaintiffs  for  the  repairs.  The 
case  of  Leonard  v.  Huntington,  15  Johns.,  298, 
302,  instead  of  impugning  the  proposition,  goes 
to  support  it ;  for  it  was  expressly  admitted 
that  a  master  contracting  for  the  use  of  the 
vessel  is  liable,  because  the  credit  is  given  to 
him  in  respect  to  his  contract,  and  it  is  also 
given  to  the  owners,  because  the  contract  is 
on  their  account;  but  we  did  not  consider  that 
Huntington  stood  in  the  character  of  an  owner 
when  the  repairs  were  done  in  that  case. 

The  whole  case  turns  on  the  competency  of 
the  witness,  Benjamin  Gomez ;  and  although 
the  fact  proved  by  him  was  proved  by  two 
other  witnesses,  we  cannot  say,  the  case  coming 
before  us  on  a  writ  of  error,  that  his  evidence 
may  be  rejected  as  unnecessary.  It  would  have 
been  allowed  to  the  plaintiff  below  to  waive 
this  testimony  ;  and  then  the  Recorder  would 
have  been  justified  in  refusing  to  seal  the  bill 
of  exceptions.  This  was  not  done  ;  and  we 
must  now  decide  whether  Gomez  was  an  ad- 
missible witness,  it  appearing  *that  he  [*93 
was  part  owner  of  the  privateer,  and  as  such 
liable  to  contribution  in  case  the  plaintiff  re- 
covered. 

This  point  is  not  free  from  difficulty ;  but, 
after  examining  all  the  cases  cited,  and  several 
others,  we  are  of  the  opinion  that  Gomez  was 
not  an  admissible  witness,  on  the  ground  that 
he  was  called  to  prove  a  fact  which  he  had  a 
direct  interest  to  establish  against  the  defend- 
ant. The  inquiry  was,  whether  the  defendant 
was  part  owner* of  the  vessel;  and  as  such 
chargeable,  in  the  first  instance,  with  the  plaint- 
iff's whole  demand  for  repairs,  as  he  had  omit- 
ted to  plead,  in  abatement,  that  there  were 
other  joint  owners,  who  ought  to  have  been 
made  co-defendants.  The  witness  confessed, 
on  his  voire  dire,  that  he  was  a  part  owner  of 
the  Spitfire;  he  was  then  sworn  in  chief,  to 
prove  that  the  defendant  was  also  a  part  owner 
of  the  same  vessel.  He  was,  undoubtedly,  in- 
terested to  render  the  burden  upon  himself  as 
light  as  possible,  and  to  throw  it  on  the  def  end- 
dant,  in  part.  It  is  true  the  witness  was  liable 
to  contribution,  but  the  defendant  could  never 
controvert,  afterwards,  with  the  witness,  in 
case  he  sued  him  for  contribution,  that  he  was 
not  a  part  owner  of  the  vessel.  He  could  not 
take  the  ground  that  a  verdict  had  been  re- 
covered against  him,  by  the  present  plaintiffs, 
wrongfully.  The  very  basis  of  a  suit  to  be 
brought  by  him  for  contribution,  must  be  that 
he  was  a  part  owner.  Upon  any  other  prin- 
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ciple,  he  would  be  remediless.  The  recovery 
in  this  case  would  be  evidence  of  the  amount 
he  was  compelled  to  pay.  The  witness  being, 
confessedly,  by  his  own  admissions  on  the  wire 
dire,  a  part  owner,  would  be  answerable  in 
contribution,  and  his  interest  in  making  the 
defendant  below  an  owner,  was  promoted  by 
increasing  the  number  of  those  chargeable,  and 
thereby  mitigating  his  own  loss. 

I  have  met  with  no  case  directly  in  point. 
My  opinion  proceeds  on  the  principle,  that 
whenever  a  fact  is  to  be  proved  by  a  witness, 
and  such  fact  be  favorable  to  the  party  who 
calls  him,  and  the  witness  will  derive  a  certain 
advantage  from  establishing  the  fact,  in  the 
way  proposed,  he  cannot  be  heard,  whether 
the" benefit  be  great  or  small.  Thus,  in  Bland 
v.  Ansley,  5  Bos.  &  P.,  831,  where  trespass  was 
brought  for  taking  the  plaintiff's  goods  in  exe- 
94*J  cution,  *and  the  question  was,  whether 
one  Aubray,  against  whose  goods  the  execution 
was,  had  assigned  them  to  the  plaintiff  or  not; 
Aubray  was  called  to  prove  that  he  had  not 
assigned  them,  and  was  rejected  ;  and  though 
it  was  contended  that  the  witness  was  indiffer- 
ent in  point  of  interest,  the  court  held  that  he 
was  properly  rejected,  on  the  ground  that  he 
was  called  to  give  evidence,  the  effect  of  which 
would  be  to  pay  his  own  debt  with  the  plaint- 
iff's goods.  In  the  case  of  Hudson  et  al.  v. 
Robinson,  4  M.  &  Selw.,  475,  an  action  of  as- 
sumpsit  was  brought  against  one  of  several 
partners  for  not  delivering  goods  ;  the  defend- 
ant pleaded  that  the  promises  were  made 
jointly  with  two  others.  The  allegation,  on 
the  part  of  the  plaintiffs,  was,  that  although 
the  defendant  was  a  partner  with  A  and  B,  he 
made  the  contract  individually,  though  in  the 
name  of  the  partnership  ;  and  that,  in  fraud  of 
the  partnership,  he  received  the  money  to  his 
own  use.  It  was  held  that  A,  one  of  the  part- 
ners, was  a  competent  witness  for  the  plaintiffs 
to  prove  that  the  defendant  was  not  authorized 
by  the  partners  to  make  the  contract,  and  that 
he  had  received  the  money  to  his  own  use,  on 
the  ground  that  the  defendant  was  not  pre- 
cluded from  suing  the  other  partners  for  con- 
tribution— the  court  holding  that  the  record  of 
recovery,  in  that  case,  would  not  be  evidence, 
in  such  suit  for  contribution,  any  further  than 
to  show  that  the  defendant  had  paid  a  certain 
sum,  and  that,  therefore,  the  witness  stood  in- 
different. Bayley.  J.,  in  giving  his  opinion, 
stated  the  true  principle.  He  said  a  witness 
may  be  interested  in  different  ways  ;  if,  for 
instance,  the  result  of  this  suit  will  be  to  pro 
tect  him  from  having  a  demand  made  against 
him,  or  to  put  him  in  a  worse  (his  meaning, 
obviously,  was  better)  situation  than  before,  he 
is  an  incompetent  witness  ;  but  if  he  stands  in 
this  situation  as  to  the  event,  that  whether 
the  suit  terminates  in  one  way  or  the  other, 
he  will  be  equally  liable,  stat  indifferenter, 
there  is  no  reason  why  he  should  not  be  a 
competent  witness.  The  same  principle  was 
adopted  by  the  court  in  Ridley  v.  Taylor,  13 
East,  175. 

The  principle  is  not  intended  to  be  im- 
peached, that  if  a  witness  has  an  interest 
inclining  him  to  each  of  the  parties,  so  as,  upon 
the  whole,  to  make  him  indifferent,  he  will  be 
95*]  *competent  to  give  evidence  for  either 
party.  It  is  conceived  that  Gomez  did  not  stand 
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indifferent  between  the  parties  ;  for  though, 
from  his  own  disclosure,  he  would  be  liable  to 
the  plaintiffs  below,  if  they  failed  in  this  suit, 
as  a  part  owner,  he  was  increasing  the  number 
of  those  who  would  be  contributory,  and  thus 
lessening  the  amount  which  he  was  eventually 
to  pay. 

In  coming  to  this  conclusion,  I  have  not  been 
influenced  by  the  case  of  Emerton  v.  Andrews, 
4  Mass.,  653,  for,  with  great  deference  to  the 
court  who  pronounced  that  decision,  I  cannot 
subscribe  to  the  opinion  there  expressed.  The 
action  there  was  axsumpsil,  for  the  board  of 
workmen,  whilst  in  the  service  of  the  defend- 
ant ;  Beals,  one  of  them,  testified  that  having 
engaged  to  work  for  the  defendants,  he  was  to 
pay  his  own  board  ;  he  requested  the  plaintiff 
to  board  him,  and  take  his  pay  in  goods  at  the 
defendant's  store,— to  which  both  the  plaintiff 
and  defendant  agreed  ;  that  he  boarded  with 
the  plaintiff,  and  was  likewise  considered  by 
the  plaintiff  as  answerable  for  the  board  ;  his 
testimony  was  set  aside,  on  the  ground  of  his 
interest.  The  court,  in  giving  their  opinion, 
observe  that  if  the  plaintiff  prevailed,  Beals 
would  be  discharged  from  any  demand  by  the 
plaintiff,  and  that  in  an  action  to  be  brought, 
against  him,  the  judgment  and  satisfaction  of 
it  would  defeat  the  action.  This  is  not  the  test, 
as  I  understand  the  law  ;  it  was  immaterial  to 
Beals,  whether  the  plaintiff  failed  or  succeeded 
in  his  suit.  He  was,  at  all  events,  answerable 
for  the  board  to  one  or  the  other  ;  if  the  plaint- 
iff recovered,  it  gave  the  defendant  a  right  as 
against  Beals,  either  to  stop  the  amount  out  of 
his  wages,  or  if  he  had  paid  him,  to  recover 
back  the  amount.  The  cases  of  Evans  v.  Wil- 
liams, &  llderton  v.  Atkinson,  7  T.  R.,  480, 
481,  in  the  notes  ;  Shuttlewoi'th  v.  StepJiens,  1 
Campb.,  407  ;  and  Milward  v.  Hattett,  2  Cai., 
77,  and  several  others,  go  to  support  the  dis- 
tinction, that  if  the  witness  has  an  interest 
inclining  him  to  each  of  the  parties,  so  as,  upon 
the  whole,  to  make  him  indifferent,  he  will  be 
a  competent  witness  for  either  party. 

The  case  most  nearly  resembling  the  present, 
is  that  of  Rotheroeetal.  v.  Elton,  Peake's  N.  P. 
Cas.,84,*which  was  assumpsit  on  a  policy  [*9<6 
of  goods  ;  the  question  was,  whether  the  ship 
was  seaworthy.  To  prove  that  she  was  so,  the 
owner  of  the  ship  was  called  as  a  witness,  and 
was  rejected  ;  Lord  Kenyon  held  that  where  a 
witness  was  directly  interested  in  the  event  of 
the  suit,  as  well  as  where  the  verdict  in  the 
cause  would  be  evidence  for  or  against  him  in 
another  suit,  he  was  incompetent.  In  2  Des- 
sasure's  S.  C.,  4,  5.  it  was  ruled  that  one  part- 
ner was  not  a  competent  witness  to  prove  that 
the  defendant  was  also  a  partner,  because  he 
was  interested  to  fix  the  liability  of  the  defend- 
ant. 

The  judgment  must  be  reversed,  with  direc- 
tions that  a  venire  de  now  issue  in  the  court 
below. 

Judgment  reversed. 

Admission  of  improper  evidence,  when  error  and 
when  not  error.  Cited  in— 6  Cow.,  455 ;  11  Wend.,  430; 
IN.  Y.,  522;  29  N.  Y.503;  35  N.  Y.,59;  26  Hun,  274  ; 
7  Barb.,  587  ;  8  Barb.,  534 :  3  Abb.  Pr.,  158 :  2  Abb.  N. 
S.,  388  ;  2  Hall,  48  ;  1  Duer,  431 ;  6  Duer,  146 ;  3  Bos., 
516 ;  2  Daly,  163 ;  2  Leg.  Obs  ,  108  ;  3  Co.,  245 ;  2  Wood. 
&  M.,  153  :  38  Cal.,  283.  285 ;  20  Mich.,  396. 

Witness— Competcncii— Interest  in  question.    Cited 

in-5  Cow.,  215;  7  Wend.,  236;  14  Wend..,  602;  18  Wend., 
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498 ;  21  Wend ,  400 ;  3  Hill,  579 :  5  Hill,  83, 94 ;  2  Denio, 
124  ;  26  Barb.,  351 ;  2  Sand.,  11 ;  4  Sand.,  118. 

Repairs—  Who  liable  for— Lien.  Cited  in— 9  N.  Y., 
239  ;  20  N.  Y.,  441 :  14  Abb.  Pr.,  385  ;  2  Wood.  &  M., 
-58,  98. 


JACKSON,  ex  dem.  LAWRENCE  ET  AL., 

v. 

HILTON  ET  AL. 

Witt — Devise  of  Life  Estate — Death  of  Heir  at 
Law  Before  Determination  of  Life  Estate — 
Claimant  by  Descent  must  Entitle  Himself  as 
Heir  of  Devisor. 

Where  A,  seised  in  fee  simple  of  land,  devises  it  for 
lif  e.and  dies.leaving1  B  his  heir  at  law,  who  dies  before 
the  determination  of  the  estate  for  life,  the  heirs  of 
B  are  not.  as  such,  entitled  to  the  land  after  the 
-death  of  the  tenant  for  life  ;  for  B  had  not  such  a 
seisin  as  to  create  a  new  stock  of  descent :  and  a  per- 
son claiming1  the  land  by  descent,  must  entitle  him- 
self as  heir  of  A,  who  was  last  actually  seised  in  fee. 

Citations— 3  Wils.,  526 ;  2  Brae.,  fol.  65  :  Brit.,  cap. 
119, 271 ;  6  Fleta,  cap.  1,  sec.  14 :  Co.  Litt.,  15a,  sec.  8 ; 
-3  Co.,  42 ;  3  Johns.  Cas.,  214 ;  13  Johns.,  200. 

'"PHIS  was  an  action  of  ejectment,  brought  to 
JL  recover  three  undivided  fourth  parts  of  a 
house  and  lot  of  land,  situate  in  the  first  ward 
of  the  City  of  New  York.  The  cause  was  tried 
before  Mr.  Justice  Yates,  at  the  New  York  sit- 
tings, in  April,  1818. 

The  plaintiff  produced  in  evidence  the  will 
•of  Daniel  Lawrence,  dated  the  14th  of  March, 
1755,  and  proved  on  the  18th  of  August,  1757, 
which  contained  the  following  devise  of  the 
premises  in  question  :  "Item.  I  give  unto  my 
•daughter  Mehitable  Hilton,  relict  of  Captain 
Ralph  Hilton,  late  of  the  City  of  New  York, 
•deceased,  my  dwelling-house  in  New  York, 
which  I  lately  purchased  of  Captain  Lush, 
during  her  natural  life."  The  testator  made  no 
further  disposition  of  the  premises  ;  and  he 
also  gave  to  his  executors  full  power  and  au- 
thority to  sell  and  convey  all  his  real  estate. 

A  witness  on  the  part  of  the  plaintiff  testified 
that  Mehitable,  the  daughter  of  the  testator, 
O7*]  occupied  the  premises,  *under  her 
father's  will,  as  long  as  the  witness  could  re- 
member, and  that  she  died  about  seven  years 
-ago,  aged  about  ninety  years  ;  that  the  testator 
had  two  sons,  of  whom  Abraham  Lawrence 
was  the  eldest,  and  that  the  other  son  went  to 
sea  before  his  father's  death,  and  had  never 
been  heard  of  since,  and  was  supposed  to  have 
been  lost ;  and  that  A.  Lawrence  died  about 
fourteen  years  ago,  having  had  six  children, 
some  of  whom  died  in  the  lifetime  of  their 
father.  Mary  Lawrence  and  Clarissa  Wenman, 
two  of  the  lessors  of  the  plaintiff,  are  the 
daughters  of  A.  Lawrence  ;  and  Mary  Ann, 
the  wife  of  L.  G.  Coutant,  she  and  her  hus- 
band being  also  lessors,  and  John  L.  Quick, 
the  other  lessor,  are  the  children  of  Nancy, 
one  of  the  daughters  of  A.  Lawrence,  who 
<lied  during  the  life  of  her  father. 

The  counsel  for  the  defendants  insisted  that, 
under  the  power  in  the  will  of  D.  Lawrence, 
the  premises  in  question  went  to  his  executors 
for  the  benefit  of  the  residuary  legatees  ;  and 
that  the  reversionary  estate,  after  the  death  of 
M.  Hilton,  could  not  descend  to  A.  Lawrence, 
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as  the  only  son  and  heir  at  law  of  the  testator, 
and  therefore  that  the  plaintiff  was  not  entitled 
to  recover.  A  verdict  was  taken  for  the 
plaintiff,  subject  to  the  opinion  of  the  court  on 
the  point  above  stated. 

Mr.  M.  8.  Wilkins,  for  the  plaintiff,  con- 
tended that  A.  Lawrence,  being  the  eldest  son 
of  the  testator,  the  estate  vested  in  him  as  heir 
at  law,  and  upon  his  death  descended  to  the 
lessors  of  the  plaintiff. 

Mr.  D.  B.  Ogden,  contra.  The  testator  de- 
vised to  his  daughter  M.  for  life,  and  made  no 
disposition  of  the  reversion.  A  person  who 
claims  by  descent  must  show  himself  heir  to 
the  person  last  seised.  (Co.  Litt.,  11  b.)  The 
estate  for  life  being  a  freehold,  the  seisin  was 
in  the  daughter,  during  her  life  ;  and  A.  L., 
the  eldest  son,  could  not,  therefore,  be  seised. 
(Co.  Litt.,  15  a.)  He  who  claims  the  rever- 
sion, as  heir,  must  make  himself  heir  to  D.  L. 
the  testator.  (Ratcliffe's  case,  8  Co.,  42;  Cro. 
Car.,  410.)  The  court  decided,  in  Bates  v. 
Shraeder,  13  Johns.,  260,  that  a  person  claim- 
ing the  reversion  must  deduce  his  title  im- 
mediately *from  the  person  last  actually  [*98 
seised  ;  and  that  a  tenancy  by  the  curtesy,  or 
for  life,  suspended  the  descent,  so  that  the 
eldest  son  or  heir  at  law  is  not  so  seised  as  to 
constitute  a  new  stock  of  descent.1  The  seisin 
here,  being  in  the  tenant  for  life,  on  the  de- 
termination of  that  estate,  the  reversion  must 
go  to  the  heirs  of  D.  L.  the  testator.  The 
lessors  of  the  plaintiff  could  recover,  there- 
fore, but  a  very  small  proportion  ;  not  more 
than  two  thirty-third  parts  of  one  thirty-third 
part,  there  being  numerous  children  and 
grandchildren.  (Watkins  on  Descents,  149.) 

Mr.  T.  A.  Emmet,  in  reply,  said  that  the  case 
of  Bates  v.  Skraeder  was  founded  on  that  of 
Jackson  v.  Hendricks,  3  Johns.  Cas.,  214,  which 
was  not  within  the  Statute  of  Descents,  and 
did  not  apply.  The  doctrine  contended  for 
by  the  defendant's  counsel  is,  that  where 
there  is  an  estate  for  life,  directly  devised, 
and  nothing  is  said  as  to  the  reversion,  the 
reversion  in  fee  is  nowhere.  When  D.  L., 
the  testator,  died,  A.  L.,  his  son,  was  his  heir 
at  law,  on  whom,  according  to  the  Statute  of 
Descents,  the  reversion  in  fee  was  cast,  and 
through  whom  the  lessors  trace  their  descent 
from  D.  L.  The  lessors  of  the  plaintiff  have, 
therefore,  shown  themselves  to  be  heirs  of 
the  person  last  seised. 

SPENCEU,  J.,  delivered  the  opinion  of  the 
court: 

The  lessors  claim  three  fourths  of  the  prem- 
ises, as  heirs  to  Abraham  Lawrence.  Although 
it  is  not  stated  that  Daniel  Lawrence,  the  an- 
cestor, had  any  other  children  than  Abraham, 
and  a  son  who  went  to  sea  in  the  lifetime  of 
his  father,  and  was  never  heard  of,  and  who 
must  be  presumed  to  be  dead  ;  yet  the  case 
has  been  argued  as  though  there  were  other 
children  of  the  ancestor,  Daniel  Lawrence  ; 
and  it  seems  that  the  question  intended  to  be 
submitted  is,  whether  Abraham  Lawrence,  as 
the  eldest  son,  and  heir  at  law  of  his  father, 
became,  as  such,  so  seised  of  the  premises  de- 
vised to  the  daughter,  Mehitable  Hilton,  for 
life,  as  that  his  children  can  recover  the  prem- 

1.— See  Gilb.  on  Tenures,  15, 16,  4  ed.;  Watkins  on 
Descents,  85,  108. 
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ises  as  his  heirs.  We  are  of  opinion  that 
they  cannot.  It  is  a  maxim  of  the  common 
law,  which  De  Grey,  Cfi.  Justice,  says,  in 
Ooodtitle  v.  Newman,  3  Wil.,  526,  has  sub- 
sisted for  ages,  as  appears  by  Bracton  (lib.  2, 
99*]  *fol.  65),  Britton  (cap.  119,  271),  and 
Fleta  (lib.  6,  cap.  1,  sec.  14),  that  lands  in  fee 
simple  must  descend  to  the  heir  of  the  whole 
blood  of  the  person  last  actually  seised  there- 
of. Lord  Coke,  in  his  commentary  on  the 
8th  section  of  Littleton,  15  a,  states  the  law  to 
be,  that  if  the  father  make  a  lease  for  years, 
and  the  lessee  entereth  and  dieth,  and  the 
eldest  son  dieth  during  the  term,  before  entry 
and  receipt  of  the  rent,  the  youngest  son  of 
the  half  blood  shall  not  inherit,  but  the  sister ; 
because  the  possession  of  the  lessee  for  years 
is  the  possession  of  the  eldest  son,  so  as  he  is 
actually  seised  of  the  fee  simple,  and  conse- 
quently, the  sister  of  the  whole  blood  is  to  be 
heir.  But,  he  observes,  in  the  case  aforesaid, 
if  the  father  made  a  lease  for  life,  or  a  gift  in 
tail,  and  dieth,  and  the  eldest  son  dieth  in  the 
life  of  the  tenant  for  life,  or  tenant  in  tail,  the 
younger  brother  of  the  half  blood  shall  in- 
herit, because  the  tenant  for  life,  or  the  ten- 
ant in  tail,  is  seised  of  the  freehold,  and  the 
eldest  son  had  nothing  but  a  reversion  ex- 
pectant upon  that  freehold  or  estate  tail,  and 
therefore,  the  youngest  son  shall  inherit  the 
land,  as  heir  to  his  father,  who  was  last  seised 
of  the  actual  freehold.  (3  Co.,  42,  Satdiffe's 
case.) 

This  doctrine  has  received  the  sanction  of 
this  court  on  two  occasions — in  Jackson  v. 
Hendricks,  3  Johns.  Cas.,  214,  and  in  Bates  v. 
Shraeder,  13  Johns.,  200.  In  the  first  case. 
Esther  Hendricks  died  seised  of  a  real  estate 
in  1775,  leaving  a  husband  and  two  sons  and 
three  daughters ;  the  husband  became  seised 
by  the  curtesy,  until  his  decease  in  1798  ;  the 
eldest  son  died  in  1784,  intestate,  and  without 
issue ;  the  youngest  son  entered  after  the 
death  of  his  father  ;  the  sisters  brought  their 
ejectment,  and  the  court  held  that  the  case 
was  governed  by  the  common  law,  and  that 
the  Statute  of  Descents  did  not  apply  ;  that 
the  descent  to  the  eldest  son  was  suspended 
by  the  existence  of  the  estate  of  the  tenant  by 
the  curtesy,  and  that  the  eldest  son  was  not 
seised  so  as  to  form  a  new  stock  of  descent, 
or  to  constitute  a  possessio  fratris ;  and  that 
the  mother  was  the  person  last  seised,  from 
whom  the  descent  must  be  claimed  ;  and  as 
she  died  before  our  Statute  of  Descents,  her 
surviving  son  was  adjudged  to  be  entitled  to 
the  estate,  to  the  total  exclusion  of  his  sisters. 
1OO*J  *In  the  case  of  Bates  v.  Shraeder 
the  same  doctrine  prevailed.  The  counsel  for 
the  plaintiff  seemed  to  suppose  that  this  doc- 
trine was  not  correct,  because  the  reversion 
would  be  in  no  one,  during  the  interval  be- 
tween the  death  of  Daniel  Lawrence  and  his 
daughter  Mehitable  ;  it  was  an  inchoate  estate 
in  Abraham,  dependent  on  his  surviving  the 
tenant  for  life. 

This  being  the  law,  unless  the  lessors  can 
make  a  title,  as  heirs  to  Daniel  Lawrence, 
they  cannot  recover,  and  they  have  failed  to 
show  what  proportions  they  are  entitled  to  as 
such  heirs. 

Cited  in— 2  Den.,  25 ;  52  N.  Y.,  71 ;  10  Barb.,  401 ;  63  NOTE.— That  a  contract  of  suretyship  is  to  be  strict- 
Fa.  St.,  141.  iv  construed,  see  Walsh  v.  Bailie,  10  Johns.,  180,  note.. 
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PENOYER  «.  WATSON. 

Letter  of  Credit  Addressed  to  Partnership — Au- 
thority to  Draw  Bill  of  Exchange — Dissolution 
of  Partnership — Guarantor  not  Liable  for 
Bill  Drawn  on  Member  of  Firm — Drawee's 
Remedy  against  Drawer. 

Where  a  person  gives  a  letter  of  credit  to  A.,  ad- 
dressed to  P.  &  Co.  by  which  he  authorizes  A.  to 
draw  bills  to  a  certain  amount  on  P.  &  Co.,  and,  P. 
&  Co.  having1  dissolved  their  partnership,  A.  draws 
a  bill  upon  P.,  which  he  accepts,  the  guarantor  is 
not  liable  to  P.,  on  his  letter  of  credit ;  and  P.  is 
not  precluded,  by  the  letter  of  credit,  from  main- 
taining an  action  against  A.  for  the  amount  of  the 
bill  which  he  had  accepted  and  paid. 

Citations— 7  T.  JR.,  254 ;  10  Johns.,  180 ;  4  Johns., 
476. 

THIS  was  an  action  of  assump»it,  brought  to 
recover  the  amount  of  a  bill  of  exchange 
drawn  by  the  defendant  on  the  plaintiff,  and 
which  the  latter  accepted  and  paid.  The 
cause  was  tried  before  Mr.  Justice  Yates,  at 
the  New  York  sittings,  in  April,  1818. 

The  bill  in  question  was  dated  at  New  York, 
April,  12,  1816,  and  was  drawn  at  ninety  days 
after  date,  for  $592.58.  At  the  trial,  the  de- 
fendant produced  in  evidence  a  statement, 
dated  the  13th  of  April,  1816  and  signed  by 
the  plaintiff,  of  bills  accepted  by  him  on  a, 
letter  of  credit  from  Jennings  &  Roddy,  for 
account  of  the  defendant.  These  bills  were 
eight  in  number,  the  last  of  which  being  the 
one  in  question,  amounted  to  $3,109.89,  and 
were  accepted  at  different  times,  from  the  1st 
to  the  12th  of  April,  1816.  A  copy,  in  the 
handwriting  of  the  plaintiff,  of  the  following 
letter,  was  annexed  to  the  statement : 

"  Dear  Sir  :  This  will  be  handed  to  you  by 
Mr.  Alexander  Watson  (the  defendant),  from 
Charleston,  S.  C.,  a  particular  friend  of  our 
Mr.  Roddy,  and  whom  we  beg  leave  to  intro- 
duce to  your  friendly  attention,  and  we  hope 
that  this  introduction  will  be  the  means  of 
your  doing  much  business  together.  Mr. 
Watson  is  authorized  to  value  on  you,  on  our 
account,  for  $10,000,  payable  at  sixty  days 
*and  ninety  days,  or  at  such  time  as  [*1O1 
he  may  make  his  purchases,  and  we  will  also 
observe  that  we  will  guaranty  his  purchases 
for  a  further  sum  of  $10,000.  Respectfully, 
your  friends,  Jennings  &  Roddy."  The  letter 
was  addressed  to  "  Messrs.  Robert  M.  Penoyer 
&  Co.,  Merchants,  New  York." 

The  plaintiff  then  proved  that  he  had  been 
in  partnership  with  one  Luff,  under  the  firm 
of  Robert  M.  Penoyer  &  Co. ;  and  that  on  the 
1st  of  April,  1816,  previous  to  the  drawing  the 
bill  in  question,  the  partnership  was  dissolved 
by  mutual  consent,  and  that  the  bill  was  ac- 
cepted by  the  plaintiff  in  his  own  name,  and 
on  his  individual  account.  A  verdict,  sub- 
ject to  the  opinion  of  the  court,  was  found 
for  the  plaintiff  for  the  amount  of  the  bill, 
with  interest. 

Mr.  Slosson,  for  the  plaintiff.  The  defend- 
ant drew  the  bill  as  principal,  which  was  ac- 
cepted by  the  plaintiff ;  and  from  the  state- 
ment produced  in  evidence,  it  appeared  that 
this  bill  was  on  the  individual  account  of  the 
defendant. 

Again  ;  the  defendant  was  authorized  by  the 
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letter  of  credit  to  draw  on  Robert  M.  Penoyer 
&  Co.,  not  on  any  individual  partner  of  the 
firm,  and  he  was  bound  strictly  to  pursue  that 
authority.  (Bobbins  v.  Bingham,  4  Johns., 
476  ;  Walsh  v.  Bailie,  10  Johns.,  180  ;  Myers  v. 
Edge,  IT.  R.,  254.)  Penoyer  &  Co.  having 
dissolved  their  partnership,  prior  to  the  draw- 
ing the  bill,  and  it  having  been  accepted  by 
the  plaintiff  individually,  no  recourse  could 
be  had  against  Jennings  &  Roddy. 

It  does  not  appear  that  the  defendant  acted 
as  agent,  and  the  presumption  is  that  he  did 
not. 

Mr.  De  Witt,  contra.  The  payment  of  the 
bill  by  the  plaintiff  was  a  voluntary  act ;  and 
having  paid  it,  with  a  full  knowledge  of  all 
the  circumstances,  he  cannot  maintain  an  ac- 
to  recover  it  back.  (2  East,  469  ;  1  Bos.  &  P., 
260;  1  Esp.  N.  P.  Cas.,  84,  279,  546.) 

SPENCER,  J.  delivered  the  opinion  of  the 
court  (after  stating  the  facts  of  the  case): 

The  question  is,  whether  the  plaintiff  can 
maintain  an  action  against  the  defendant  on 
the  bill,  or  must  resort  to  Jennings  &  Roddy. 
102*]  *The  case  of  Myers  v.  Edge,  7T.  R.. 
254,  is  precisely  in  point.  There  a  letter  of 
credit  was  directed  to  the  house  of  A.  B.  & 
Co.  promising  to  pay  for  goods  to  be  fur- 
nished to  D.  The  goods  were  furnished  after 
A.,  one  of, the  partners,  had  withdrawn  from 
the  partnership,  and  the  guarantor  was  held 
not  to  be  liable.  This  court  has  recognized 
the  law  of  that  case,  in  Walsh  &  Beekman  v. 
Bailie,  10  Johns.,  180,  and  in  Bobbins  v.  Bing- 
Jiam,  4  Johns.,  476,  we  held  that  the  surety 
could  not  be  bound  beyond  the  scope  of  his 
engagement. 

It  does  not  appear  that  the  defendant  has 
paid  the  amount  of  this  draft  to  Jennings  & 
Roddy,  or  that  they  have  ever  been  called  upon 
by  the  plaintiff  to  pay  it,  and  we  see  that  it 
could  not  be  enforced. 

The  misconception  that  this  bill  was  drawn 
on  the  faith  of  the  letter  of  credit,  deprives 
the  plaintiff  of  none  of  his  rights,  and  has  not 
led  the  defendant  into  any  error. 

Judgment  for  the  plaintiff. 

Cited  in-61  N.  Y.,  43;  3  T.  &C.,  391;  3  McLean,  280. 


IN  THE  MATTER  OF  PETER  S.   SMITH,  an 
Absconding  Debtor. 

Act  for  Belief  against  Absent  and  Absconding 
Debtors —  When  one  Partner  Absconds.  Part- 
nership Property  not  Liable  to  Attachment 
under — Bights  of  Trustees — Of  Remaining 
Partners. 

An  attachment  under  the  Act  for  Relief  against 
Absent  and  Absconding  Debtors  (1  N.  R.  L.,  157  ;  2 
R.  S.,  3,  sec.  1,  &c.),  may  issue  against  the  separate 
property  of  one  of  several  partners,  who  absconds, 
for  a  debt  due  from  the  copartnership,  or  for  the 
separate  debt  of  such  partner.  But  the  sheriff  can 
seize  only  the  separate  property  of  the  absconding 
partner:  he  cannot  take  the  partnership  effects; 
for  the  other  partner  has  a  right  to  retain  them  for 
the  payment  of  the  partnership  debts.  The  trustees 
to  be  appointed  under  the  Act  become  vested  only 


NOTE.— Partnership — Application  of  partnership 
property  to  payment  of  debts.  See,  generally,  U.  S. 
v.  Hack,  8  Pet.,  271,  Law  Ed.,  note. 
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with  the  interest  of  the  absconding  partner,  or  his 
proportion  of  the  surplus  of  the  joint  property  re- 
maining after  payment  of  the  partnership  debts. 

Citations— Cowp.,  445 ;  2  Johns.  Ch.,  548 ;  14  Johns., 
217. 

BY  VIRTUE'  of  a  warrant  of  attachment, 
issued  by  N.  Williams,  commissioner, 
under  the  Act  for  Relief  against  Absent  and 
Absconding  Debtors  (1  N.  R.  L.,  157;  2  R.  S., 
3,  sec.  1,  &c.),  the  sheriff  of  Ontario  seized  sun- 
dry goods,  wares  and  merchandises,  belonging 
to  P.  S.  Smith  and  William  Soulden,  who  were 
partners  in  trade,  and  which,  at  the  time  of 
seizure,  were  in  the  hands  of  Trueman  Smith, 
in  a  store,  occupied  for  the  purpose,  at  Ge- 
neva, where  he  was  selling  them,  for  the  ac- 
count of  Smith  &  Soulden  ;  also,  the  books  of 
account  in  the  same  store,  and  $146. 73  in  cash, 
belonging  to  S.  &  S. 

*Under  a  second  attachment,  directed  [*1O3 
to  the  sheriff  of  Oneida,  the  sheriff  of  that 
county  seized  the  books  of  account  and  pa- 
pers of  S.  &  S.  as  copartners,  and  also  claimed 
goods  belonging  to  S.  &  S.,  so  far  as  they 
could  beheld  under  the  attachment,  they  being 
already  subject  to  an  execution  issued  against 
S.  &  S,  at  the  suit  of  Thomas  Beekman. 

One  of  the  attachments  was  for  the  separate 
debt  of  Peter  S.  Smith,  and  the  other  for  the 
partnership  debt  of  S.  &  S. 

Mr.  Talcot,  in  Jbehalf  of  Soulden  &  Smith, 
moved  to  set  aside  the  attachments,  and  that 
the  property  taken  by  the  sheriffs  under  them 
be  restored. 

He  contended  that  the  attachments,  on  the 
face  of  them,  were  irregular.  The  sheriff  is 
commanded  to  attach,  not  only  the  property  of 
Smith,  but  all  the  property,  real  and  personal, 
of  S.  &  S.  If  any  attachment  would  lie  at  all, 
it  can  only  be  against  the  separate  property  of 
the  absconding  debtor.  The  books  of  account 
and  papers  have  also  been  taken. 

But  the  Act  does  not  contemplate  the  issu- 
ing of  an  attachment  in  the  case  of  partners, 
where  one  absconds,  but  the  other  remains 
within  the  State.  It  speaks  throughout  of  an 
individual  debtor.  The  case  of  a  vessel,  men- 
tioned in  the  21st  section  of  the  Act,  is  the  only 
one  in  which  the  Legislature  appear  to  have 
thought  that  partnership  property  was  to  be 
taken  ;  and  it  is  provided  that  if  any  person 
shall  give  security  for  the  appraised  value,  the 
vessel  is  to  be  discharged.  If  the  Act  is 
applicable  to  this  case,  it  must  be  equally  so 
in  the  case  where  one  of  several  partners  is  ab- 
sent or  resident  abroad  ;  and  it  will  be  in  the 
power  of  a  creditor,  to  the  amount  of  $100,  to 
break  up  the  most  respectable  commercial 
house  in  the  State.  It  is  true  the  court,  in  the 
case  of  Cyrus  Chipman,  14  Johns.,  217,  have 
said  that  an  attachment  might  issue  against 
the  property  of  an  absent  or  absconding  part- 
ner ;  but  the  case  of  Crispe  v.  Perrit,  Willes, 
471,  to  which  the  court  was  referred,  and  on 
which  their  decision  seems  to  be  founded,  is 
not  analogous.  In  M'Comb  v.  Dunch,  2  Dall., 
73,  *the  Philadelphia  Court  of  C.  P.  [*1O4 
held  that  partnership  property  could  not  be 
attached  to  answer  the  separate  debt  of  one  of 
the  partners. 

There  can  be  no  doubt  that  this  is  a  proper 
motion.  A  third  person,  whose  goods  have 
been  taken  by  a  sheriff,  under  an  execution, 
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may  apply  to  the  court,  by  motion,  to  have 
the  goods  restored  to  him.  (Tidd's  Pr.,  935.) 
It  is  for  the  protection  and  advantage  of  the 
sheriff,  as  it  is  more  summary  and  less  expen- 
sive than  an  action  against  him. 

Messrs.  Wells  and  J.  Lynch,  contra.  There 
is  a  suit  pending  in  the  Court  of  Chancery, 
where  all  the  questions  relative  to  this  prop- 
erty will  be  properly  decided.  The  applicants 
here  do  not  state,  in  their  notice,  to  whom  the 
property  is  to  be  restored.  There  was  a  claim 
to  the  property  put  in  by  a  person  of  the  name 
of  Van  Santfort,  before  the  sheriff,  and  the 
jury  decided  against  him.  Besides,  the  prop- 
erty is  already  under  execution,  and  S.  &  S. 
have  no  right  to  demand  its  restoration. 

In  Mersereau  v.  Norton,  15  Johns.,  179,  the 
court  decided  that  the  property  of  an  abscond- 
ing debtor,  which  he  has,  as  a  tenant  in  com- 
mon of  a  chattel,  with  another,  might  be  seized 
and  sold  by  the  sheriff,  under  an  attachment ; 
but  although  the  sheriff  seizes  the  whole,  he 
can  sell  only  an  undivided  moiety,  and  the 
vendee  becomes  a  tenant  in  common  with  the 
other  co-tenant,  or  part  owner.  There  seems 
to  be  no  reason  for  any  distinction  between 
partners  and  tenants  in  common  of  a  chattel. 
In  the  case  of  a  partnership,  there  is  a  sur- 
vivorship, for  the  special  purpose  of  settling 
the  partnership  concerns  ;  but  the  surviving 
partner  is  merely  a  trustee,  a*  to  the  moiety  of 
a  deceased  partner.  In  Moody  v.  Payne,  2 
Johns.  Ch.,  548,  the  Chancellor  takes  it  to  be 
settled  law,  that  the  interest  of  one  partner  in 
the  copartnership  property,  may  be  taken  and 
sold  under  an  execution,  on  a  judgment  against 
such  partner,  for  his  separate  debt ;  and  he 
dissolved  the  injunction  which  had  been  is- 
sued in  that  case,  to  stay  the  sale  by  the 
sheriff,  who  had  seized  the  partnership  prop- 
erty. If  the  partnership  property  may  be 
seized,  and  sold  on  an  execution,  why  may  it 
not,  also,  be  seized  under  an  attachment, 
1O5*]  which  is  a  *kind  of  anticipated  execu- 
tion against  a  debtor  who  has  withdrawn  him- 
self from  the  reach  of  the  ordinary  process  of 
law.  In  Mersereau  v.  Norton  this  court  con- 
sidered an  attachment  in  the  same  light  as  an 
execution. 

Mr.  T.  A.  Emmet,  in  reply.  Proceedings 
against  a  bankrupt,  as  in  Crispe  v.  Perrit,  are 
on  the  ground  of  criminality  ;  and  there  may 
be  some  supposed  analogy,  as  to  criminality, 
between  a  bankrupt  and  an  absconding  debtor. 
But  the  Statute  makes  no  distinction  between 
an  absent  and  an  absconding  debtor.  Both 
are  placed  on  the  same  footing.  They  are  not, 
therefore,  to  be  regarded  as  criminal.  Again  ; 
bankruptcy  dissolves  the  partnership  ;  but  can 
the  temporary  absence  of  one  partner,  or  his 
absconding  to  avoid  legal  process  in  a  particu- 
lar case,  have  that  effect  ?  How,  then,  does 
the  case  of  a  bankrupt  apply  ?  The  conse- 
quences of  applying  the  Statute  to  the  case  of 
partners,  may,  as  has  been  suggested,  be  of 
the  most  serious  nature.  Some  of  the  most 
opulent  commercial  houses  here  have  partners 
resident  abroad. 

If  the  Chancellor,  in  Moody  v.  Payne,  and 
the  judges  in  everj'  other  case,  have  felt  and 
expressed  the  very  great  inconvenience  and 
embarrassment  arising  from  the  seizing  of 
partnership  property  by  execution,  for  the 
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separate  debt  of  one  partner,  why  increase  the 
inconvenience  by  suffering  partnership  prop- 
erty to  be  attached  under  this  Act  ?  An  exe- 
cution does  not,  necessarily,  put  a  stop  to  the 
partnership  business  ;  but  an  attachment,  un- 
der which  all  the  property,  real  and  personal, 
of  a  partnership,  with  their  books  of  account, 
papers,  &c.,  is  seized,  must  have  that  effect. 
If  the  Act  had  contemplated  the  attachment  of 
partnership  property,  surely  there  would  have 
been  some  expressions  to  show  such  an  inten- 
tion ;  and  the  Act  would  have  provided  that 
the  partnership  debts  should  be  first  paid  out 
of  the  property.  The  provisions  of  the  Act 
are,  that  the  property,  or  its  proceeds,  is  to  be 
divided,  ratably,  among  all  the  creditors, 
without  distinction  or  preference.  If  we  look 
at  the  differem  sections  of  the  Act  (sees.  3,  5, 
10,  20,  21),  it  is  apparent  that  partnership 
property  was  never  intended  to  be  attached. 

*This  proceeding  is  not  in  the  nature  [*1O6 
of  an  anticipated  execution  ;  it  is  rather  a  se- 
questration. The  law,  in  regard  to  executions 
against  partnership  property,  is  inconvenient 
and  hard  enough  ;  but  the  doctrine  now  con- 
tended for,  goes  to  the  destruction  of  the  part- 
nership. It  is  more  extensive,  and  more  in- 
jurious, in  its  effects  than  bankruptcy.  It 
goes  further  than  the  Bankrupt  Law  of  any 
commercial  country  in  the  world. 

Per  Curiam.  Where  an  execution  is  issued 
for  the  separate  debt  of  one-  partner,  it  has 
been  the  constant  practice  to  take  the  share 
which  such  partner  has  in  the  partnership 
property  ;'  but  it  has  been  settled  at  least  since 
the  case  of  Fox  v.  Hanbury,  Cowp. ,  445,  that 
the  sheriff  can  sell  only  the  actual  interest 
which  such  partner  has  in  the  partnership 
property  after  the  accounts  are  settled,  or  sub- 
ject to  the  partnership  debts.  The  separate 
creditor  takes  it  in  the  same  manner,  as  the 
debtor  himself  had  it,  and  subject  to  the  rights 
of  the  other  partner.2  The  sheriff,  therefore, 
does  not  seize  the  partnership  effects  them- 
selves, for  the  other  partner  has  a  right  to  re- 
tain them,  for  the  payment  of  the  partnership 
debts.  (Moody  v.  Payne,  2  Johns.  Ch.,  548.  f 

1.— Sec  Backhurst  v.  Clinkard,  1  Show,  169 :  Hey- 
don  v.  Heydon,  1  Salk..  393;  Anon.,  1  Com.,  277; 
Holt.,  302,  643 ;  Pope  v.  Harman,  Comb,  217  ;  Tissard 
v.  Warcup,2  Mod.,  279,  280;  12  Mod.,  446;  Jacky  v. 
Butler,  Ld.  Raym.,  871. 

2.— See,  also,  Eddie  v.  Davidson,  Doug.,  650,  651 ; 
Smith  v.  Stokes,  1  East,  367  ;  Wilson  v.  Gibbs  &  Cpn- 
ine,  2  Johns.,  282 ;  Taylor  v.  Fields,  4  Ves.,  396 :  Chap- 
man v.  Koops,  3  Bos.  &  P.,  289 ;  Parker  v.  Pistor,  3 
Bos  &  P.,  288. 

3.— There  appears  to  have  been  some  difficulty  as 
to  the  manner  in  which  the  separate  creditor  of  one 
partner  was  to  take  his  execution  against  the  share 
of  such  partner,  in  the  joint  property  of  the  firm  ; 
and  the  courts  of  law  and  equity  seem  not  to  have 
clearly  understood  each  other  on  the  subject.  Ac- 
cording to  the  old  cases,  at  law,  the  separate  credit- 
or took  the  whole  of  the  joint  property,  and  sold  an 
undivided  moiety  of  it,  and  applied  the  funds  to  the 
payment  of  his  debt,  without  giving  himself  any 
concern  about  the  rights  of  the  other  partner,  or 
previously  ascertaining  what  was  the  interest  or 
share  of  each.  Since  the  case  of  Fox  v.  Hanbury, 
the  courts  of  law  have  professed  to  follow  the  prin- 
ciples of  the  courts  of  equity.  Croft  v.  Pyke,  3  P. 
Wins.,  182;  E.t-parte  Ruff,  6  Ves.,  126, 127 ;  EjG-parte 
Williams,  11  Ves.,  5 ;  West  v.  Skip,  1  Ves..  Sr.,  239, 
242.  In  Taylor  v.  Fields,  4  Ves.,  369,  the  facts  of 
which  case  are  more  fully  stated  in  a  note  to  Young 
v.  Keighly,  15  Ves.,  559,  560,  Ch.  Baron  M'Donald,  in 
delivering1  the  opinion  of  the  court,  says  that  an  as- 
signee, or  executor,  or  separate  creditor,  "  coming 
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1O7*]  *We  have  considered  an  attachment 
under  the  Act  of  for  Relief  against  Absent  and 
Absconding  Debtors,  as  analagous  to  an  exe- 
cution ;4  and  in  The  Matter  of  Chipman,  14 
Johns.,  217,  we  decided  that  it  might  issue, 
1O9*]  where  one  of  several  *partnershad  ab- 
sconded, for  a  partnership  debt.  But  the 
sheriff  can  take  the  separate  property  only  of 
the  absconding  debtor.  He  cannot  seize  the 
partnership  effects,  for  the  other  partner  has  a 
right  to  retain  and  dispose  of  them,  for  the 
payment  of  the  partnership  debts.  The  right 
^t  the  trustees  appointed  under  this  Act  will 
attach  on  the  interest  only  of  the  absconding 
debtor  in  those  effects,  or  to  his  proportion  of 
the  surplus  remaining,  after  payment  of  all 
the  debts  of  the  partnership.  The  case  of 
partners  is  different  from  that  of  tenants  in 
common  of  a  chattel. 

We  shall,  therefore,  order  the  goods,  books, 
&c.,  to  be  restored,  but  without  costs  to  either 
party. 

in  the  right  of  one  partner  partner  against  the  joint 
property,  comes  into  nothing  more  than  an  interest 
in  the  partnership,  which  cannot  be  tangible,  cannot 
be  available,  or  be  delivered,  but  under  an  account 
between  the  partnership  and  the  partner;  and  it  is 
an  item  in  the  account  that  enough  must  be  left  for 
the  partnership  debts."  In  Eddie  v.  Davidson,  the 
Court  of  K.  B.  directed  that  it  should  be  referred  to 
a  master  to  take  an  account  of  the  share  of  the  part- 
nership effects  to  which  the  other  partner  was  en- 
titled, and  that  the  sheriff  (who  had  sold  the  whole 
partnership  effects  under  an  execution  against  one 
of  the  partners)  should  pay  over  to  his  assignees, 
part  of  the  money,  equal  to  the  amount  of  his  share. 
But  the  Court  of  C.  B.  (3  Bos.  &  P.,  288,  289)  refused 
to  direct  a  reference  to  their  prothonotary,  to  ascer- 
tain what  was  the  interest  of  the  separate  partner, 
in  the  partnership  effects,  the  whole  of  which  had 
been  seized  by  the  sheriff,  or  to  stay  the  execution, 
until  an  account  could  be  taken  of  the  several 
claims  on  the  property.  They  said  that  all  the  diffi- 
culties were  to  be  encountered  in  equity :  that  the 
safest  line  of  conduct  for  the  sheriff  to  pursue,  was 
to  put  some  person  in  possession  of  the  defendant's 
share,  as  vendee,  leaving  him  and  the  parties  inter- 
ested to  contest  the  matter  in  equity,  where  a  bill 
might  be  filed.  They  did  not  consider  that  they  had 
any  authority  or  jurisdiction  to  order  an  account  to 
be  taken.  In  Dutton  v. Morrison,  17  Ves.,  193-205,  Lord 
Eldon  understands  the  rule  to  be,  "  that  upon  an 
execution  against  one  partner,  or  the  quasi  execu- 
tion in  bankruptcy,  no  more  of  the  property  which 
the  individual  has,  should  be  carried  into  the  parfc- 
nership,  than  that  quantum  of  interest  which  he 
could  extract  out  of  the  concerns  of  the  partner- 
ship, after  all  the  accounts  of  the  partnership  were 
taken,  and  the  effects  of  that  partnership  were 
reduced  to  a  dry  mass  of  property,  upon  which  no 
person,  except  the  parties  themselves,  has  any 
Claim."  In  Watson  v.  Taylor,  2  Ves.  &  Bea.,  299, 300. 
Lord  Eldon,  in  the  course  of  the  argument,  inquired 
"  how  the  sheriff  executes  the  writ  under  a  judg- 
ment against  one  partner,  according  to  the  present 
doctrine  of  the  courts  of  law,  that  he  takes  the  in- 
terest of  the  partner.  Is  not  that  a  dissolution  of 
the  partnership?"  Mr.  Cooke,  as  amicus  curise,  said 
"  the  way  in  which  the  sheriff  executes  the  writ  in 
practice,  is  by  making  a  bill  of  sale  of  the  actual  in- 
terest." Lord  Eldon  observed  "  if  the  courts  of  law 
have  followed  courts  of  equity,  in  giving  execution 
against  partnership  effects,  I  desire  to  have  it  un- 
derstood that  they  do  not  appear  to  me  to  adhere  to 
the  principle,  when  they  suppose  that  the  interest 
can  be  sold,  before  it  is  ascertained  what  is  the  sub- 
ject of  sale  and  purchase."  King  v.  Sanderson,  1 
Wightw.,  50.  In  The  King  v.  Rock,  2  Price's  Ex- 
cheq.,  198,  where  partnership  property  was  seized 
under  an  extent  for  a  debt  due  to  the  Crown  from 
one  of  the  firm,  the  court  refused  to  grant  an  amo- 
veas  manus,  in  the  first  instance,  but  directed  a 
reference  to  the  Deputy  Remembrancer,  to  report 
an  account  of  the  joint  and  separate  property,  and 
to  ascertain  the  clear  surplus  and  proportion  of 
each  party ;  and  afterwards,  security  being  given  to 
answer  the  Crown's  debt,  so  far  as  it  should  appear, 
on  the  account,  that  the  Crown  was  entitled,  they 
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The  following  rule  was  entered  :  "  Ordered, 
that  the  sheriff  of  the  County  of  Ontario  do 
restore  to  William  Soulden,  or  to  such  person 
as  he  shall  appoint  to  receive  the  same,  the 
goods,  books  and  moneys  taken  by  the  said 
sheriff,  under  the  first-mentioned  attachment, 
and  the  other  goods  or  property  of  the  said 
Soulden  &  Smith,  as  partners,  which  he  may 
have  so  taken  :  and  that  the  sheriff  of  the 
County  of  Oneida  do,  also,  restore  to  the  said 
William  Soulden,  or  to  such  person  as  he  shall 
appoint  to  receive  them,  the  books  of  account 
and  papers  taken  by  the  said  sheriff,  as  afore- 
said, under  the  second  attachment ;  and  that, 
as  to  the  goods  taken  on  the  said  execution, 
and  claimed,  also,  by  the  said  sheriff,  by  virtue 
of  the  said  attachment,  that  he  do  henceforth 
surcease  all  proceedings,  or  claim  to  the  said 
goods,  under  or  by  virtue  of  the  said  warrant 
of  attachment." 

S.  C.— 1  Am.  Lead.  Cas.,  457. 

Overruled— 24  Wend.,  398 ;  42  N.  Y.,  137 ;  8  Abb. 
Pr.,  122. 

ordered  an  amoveas  manus  to  be  issued.  In  Moody 
v.  Payne,  2  Johns.  Ch.,  548,  the  Chancellor  refused 
to  grant  an  injunction,  on  a  bill  filed  for  that  pur- 
pose, to  stay  the  execution  at  law  until  an  account 
was  taken.  He  thought,  that  as  the  sheriff  could 
sell  only  the  interest  of  the  one  partner,  subject  to 
the  rights  of  the  partnership  creditors,  there  would 
be  no  harm  in  suffering  the  separate  creditor  to  go 
on  at  law  ;  as,  if  any  sacrifice  of  the  interest  of  the 
separate  partner  should  be  made,  by  reason  of  the 
uncertainty  of  that  interest,  it  could  effect  only  that 
partner  or  the  separate  creditor  who  did  not  raise 
the  objection.  And  he  thought  Mr.  Maddock  (1 
Madd.,  Ch.,  112)  was  not  warranted  in  his  conclusion 
that  chancery  would,  on  a  bill  filed  by  the  other 
partners,  stay  the  execution,  until  an  account  was 
taken  of  what  was  due  to  such  separate  partner.  If 
the  court  of  law,  then,  cannot  order  an  account  to 
be  taken  between  partners,  and  will  not  stay  the 
execution  to  give  the  solvent  partner  time  to  have 
the  account  taken  in  equity,  it  follows  that  the 
sheriff  can  sell  only  the  right,  title  and  interest  of 
the  partner  against  whom  the  execution  issues, 
whatever  it  may  happen  to  be,  when  the  affairs  of 
the  partnership  are  wound  up,  and  the  account 
finally  taken  and  settled.  In  Barker  v.  Goodair,  11 
Ves.,  78, 85,  where  partnership  goods  had  been  taken, 
on  a  foreign  attachment,  and  the  -assignees  under  a 
commission  of  bankruptcy  against  one  of  the  part- 
ners, and  the  garnishee,  filed  a  bill  to  restrain  the 
proceeding  on  the  attachment,  Lord  Eldon  held 
that  the  proceeding  was  to  be  restrained,  to  give  an 
opportunity  to  have  the  question  decided  by  the 
court,  as  to  the  application  of  the  property  among 
the  different  claimants.  In  Taylor  v.  Fields,  15  Ves., 
559,  note ;  S.  C.,  4  Ves.,  469,  the  sheriff  seized  all 
partnership  effects,  under  an  execution  against  one 
of  the  partners,  and  on  being  indemnified  by  the 
joint  creditors,  gave  up  the  partnership  effects,  and 
the  creditor  of  the  separate  partner  brought  an 
action  against  the  sheriff  for  a  false  return.  The 
partners  having  become  bankrupts  soon  after  the 
judgment,  a  bill  was  filed  by  the  assignees  to  be 
quieted  in  the  possesion  of  the  partnership  effects, 
and  for  an  account  and  to  restrain,  by  injunc- 
tion, the  suit  against  the  sheriff.  The  court  ordered 
the  assignee  to  pay  into  court  £640,  without  preju- 
dice, and  in  default  thereof,  the  defendant  to  be  at 
liberty  to  proceed  in  his  action  :  and  it  appearing, 
on  an  account  taken  of  the  interest  of  the  separate 
partner,  that  there  was  no  balance  due  to  him,  after 
payment  of  the  partnership  debts,  the  injunction, 
which  had  been  issued  in  the  meantime,  was  made 
perpetual. 

4.— In  Morley  v.  Strombom  et  cd.,  3  Bos.  &  P.,  254, 
it  was  held  that  where  three  partners,  two  of  whom 
resided  abroad,  were  sued  for  a  partnership  debt, 
and  the  resident  partner  appeared  by  himself,  but 
refused  to  appear  for  his  copartners,  the  sheriff,  on 
a  distrinfias  against  the  non-resident  partners,  to 
compel  their  appearance,  might  take  the  partner- 
ship effects,  in  the  possession  of  the  resident  part- 
ner, though  purchased  and  paid  for  by  him  alone ; 
and  the  court  refused  to  relieve  him,  saying  that 
what  might  be  taken  under  an  execution,  might  be 
taken  under  a  distress. 
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11O*]    *JACKSON,  ex  dem.  E.  STEVENS, 

v. 
T.  STEVENS. 

Husband  and    Wife  —  Conveyance  by  —  Deed  of 
Wife  —  Takes  Effect  only  from  Acknowledgment 

—  Conveyance  of  Moiety  —  Construction  of  Deed 

—  Conveyance  to  Husband  and    Wife  —  Both 
Seised  of  the  Entirety. 

Where  a  husband,  seised  jure  lucoris,  and  his  wife, 
by  deed  duly  executed  and  acknowledged,  convey 
land  to  a  third  person,  who  reconveys  to  the  hus- 
band, the  husband  acquires  a  title  to  the  land  in  his 
own  right. 

A  deed  executed  by  a  feme  covert  is  not  binding 
upon  her  until  acknowledged  :  and  her  subsequent 
acknowledgment  does  not  relate  back  to  the  time  of 
the  acknowledgment  of  the  deed. 

So,  where  a  husband  and  wife  execute  a  deed  for 
land  of  the  wife,  but  which  she  does  not  then  ac- 
knowledge, and  the  husband  and  wife  afterwards 
execute  another  deed  of  the  same  land,  which  is  ac- 
knowledged by  the  wife,  and  the  wife  then  ac- 
knowledges the  first  deed,  the  title  to  the  land  is 
vested  in  the  grantee  in  the  second  deed_. 

Where  a  person  seised  of  three  undivided  fourth 
parts  of  a  farm,  conveys  one  equal  moiety  of  the 
farm,  describing  it  by  metes  and  bounds,  together 
with  all  the  estate,  right,  title,  &c.,  which  he,  the 
grantor,  hath  to  the  above-described  premises; 
these  general  words  are  not  to  be  construed  as  ex- 
tending the  grant  beyond  the  one  moiety  of  the 
premises. 

Where  a  person  has  conveyed  land,  he  will  not  be 
permitted  afterwards  to  claim  it,  in  opposition  to 
his  own  deed,  although  the  deed  may  not  amount  to 
an  estoppel. 

When  land  is  conveyed  to  a  man  and  his  wife,  they 
take  neither  as  joint  tenants,  nor  as  tenants  in  com- 
mon ;  but,  being  one  person  in  law,  they  are  both 
seised  of  the  entirety  ;  neither  of  them  can  dispose 
of  any  part  without  the  assent  of  the  other;  and 
the  whole  goes  to  the  survivor,  on  the  death  of 
either  ;  the  Statute  (9  sess.  ch.  12,  sec.  6  ;  ]  N.  R.  L., 
52)  does  not  apply  to  such  a  case. 

Citations—  Raym.,  603;  Hob.,  74:  Dyer,  240;  1 
Johns.  Cas.,  90  ;  2  Bl.  Com.,  183  ;  Co.  Litt.,  187  ;  2 
Vern.,  120  ;  10  Johns..  441. 


was  an  action  of  ejectment,  for  the 
-L  undivided  half  of  a  farm  in  Dover,  in 
Dutchess  County,  containing  about  one  hun- 
dred and  seventy-four  acres,  and  which  is 
called  the  Hunt  farm.  The  cause  was  tried 
before  Mr.  Justice  Van  Ness,  at  the  Dutchess 
Circuit,  in  April,  1818. 

The  premises  in  question  formerly  belonged 
to  Lewis  Hunt,  who  died  about  the  year  1777. 
The  will  of  L.  Hunt,  by  which  he  devised  one 
third  part  of  his  estate  to  his  wife  for  life,  and 
the  remainder  of  all  his  estate,  real  and  per- 
sonal, to  his  daughters,  Susannah  Briggs  and 
Mary  Stevens,  in  fee,  was  read  in  evidence  on 
the  part  of  the  plaintiff  ;  and  also,  a  deed  from 
Elkanah  Briggs  and  Susannah  Briggs,  his 
wife,  the  devisee  of  L.  Hunt,  dated  the  4th  of 
April,  1814,  to  the  plaintiff's  lessor  in  fee,  and 
duly  acknowledged,  on  the  same  day,  by  both 
the  grantors,  before  a  master  in  chancery. 

The  defendant  produced  in  evidence  the  fol- 
lowing deeds  : 
70 


1.  A  quitclaim  deed  from  Samuel  Stevens 
and  Mary  Stevens,  the  other  devisee  of  Hunt, 
his  wife,  dated  the  19th  of  February,  1784,  to 
Samuel  Shelden,  for  all  the  lands  devised  to 
Mary  Stevens  by  her  father,  L.  Hunt,  which 
was  duly  acknowledged  bv  the  grantors  on  the 
25th  of  February,  1784. 

2.  A  quitclaim  deed  for  the  same  premises, 
from  Samuel  Shelden  to  Samuel  Stevens,  dated 
the  21st  of  February,  1784,  and  acknowledged 
on  the  25th  of  February,  1784. 

3.  A  deed  with    warranty  from    Elkanah 
Briggs  and  Susannah  Briggs,  to  Samuel  Ste- 
vens, dated  the  24th  of  December,  1795,  of  the 
*undivided  half   of  the  Hunt  farm,    f*lll 
which  was  acknowledged  by  Susannah  Briggs, 
the  wife,  on  the  20th  of  October,  1814. 

4.  A  quitclaim  deed  from  Justus  Blanchard 
and  Mary,  his  wife,  formerly  Mary  Stevens, 
who  married  Blanchard  after  the  death  of  her 
former  husband,    Samuel   Stevens,    to  Philo 
Ruggles,  for  the  undivided  half  of  the  Hunt 
farm,  dated  the  25th  of  April,  1812,  and  duly 
acknowledged. 

5.  A  quitclaim  deed  from  Philo  Ruggles  and 
wife,  to  Justus  Blanchard  and  Mary,  hiswife; 
for  the  same  piece  of  land,  dated  the  25th  of 
April,  1812,  and  duly  acknowledged. 

6.  A  deed  from  Ebenezer  Stevens,  the  lessor 
of  the  plaintiff,  and  who  was  the  devisee  of 
Samuel  Stevens  and  wife,  to  Justus  Blanch- 
ard, dated  the  15th  of  July,  1813,  of  the  one 
equal  undivided  half  of  a  Certain  farm,  or 
tract  of  land  (being  the  Hunt  farm  before 
mentioned),   situate,   &c. ,   bounded,   &c.,  to- 
gether with  "  all  the  estate,  right,  title,  inter- 
est, claim  and  demand  whatsoever,  which  he, 
the  said  E.  Stevens,   hath  to  the  above-de- 
scribed premises,  either  in  law  or  equity,  from 
the  last  will  and  testament  of  Samuel  Stevens, 
late  of  the  said  town  of  Dover,  deceased,"  &c. , 
with  covenant  of  warranty. 

7.  A    deed    from    Justus    Blanchard,    and 
Mary,  his  wife  (Mary  formerly  the  wife  of 
Samuel    Stevens,    who    married    Blanchard, 
being  since  dead,  and  Blanchard  having  mar- 
ried another  woman,  whose  name  was  Mary), 
to  Thomas  Stevens,  the  defendant,  dated  the 
21st  of  April,  1814,  for  the  whole  of  the  Hunt 
farm. 

The  plaintiff  produced  in  evidence  the  will 
of  Samuel  Stevens,  dated  the  25th  of  Novem- 
ber, 1809,  by  which  he  devised  one  half  of  the 
Hunt  farm  to  his  wife  Mary,  in  fee,  and  the 
other  half  to  the  lessor  of  the  plaintiff,  in  fee. 

Elkanah  Briggs  died  before  the  commence- 
ment of  this  suit,  and  after  the  death  of  Sam- 
uel Stevens. 

A  verdict  was  taken  for  the  plaintiff,  subject 
to  the  opinion  of  the  court  on  a  case.  See  S.  C. , 
Vol.  XIII.,  p.  316. 

Mr.  P.  Ruggles,  for  the  plaintiff.  As  the  deed 
from  E.  Briggs  and  his  wife,  of  the  24th  of 
December,  1795,  was  not  acknowledged 
*by  her.  according  to  the  statute,  no  [*112 
estate  passed  from  her  to  the  grantee  in  that 
deed  ;  and  she  had  a  right  to  make  the  subse- 
quent conveyance,  in  1814,  to  E.  Stevens. 

There  could  be  no  adverse  possession,  for 
though  the  deed,  for  want  of  the  wife's  ac- 
knowledgment, did  not  convey  her  right,  yet 
it  transferred  all  the  estate  which  B.  had, 
which  was  an  estate  for  life.  Where  there  is  an 
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outstanding  particular  estate,  there  can  be  no 
right  of  entry  ;  and  so  the  Statute  of  Limita- 
tions can  have  no  operation.  (Jackson  v. 
Schoonmaker,  4  Johns.,  390  ;  Jackson  v.  Sears, 
10  Johns.,  435.) 

The  lessor,  under  the  devise  of  Samuel  Ste- 
vens, took  one  fourth  of  the  farm  ;  and  the 
deed  of  E.  and  S.  Briggs,  the  lessor,  conveyed 
to  him  the  moiety,  so  that  the  lessor  was  seized 
of  three  fourths  of  the  farm  ;  and  Mary  S., 
who  afterwards  conveyed,  with  her  husband, 
to  P.  R.,  was  entitled  to  one  fourth. 

The  deed  of  the  lessor  of  the  plaintiff  to 
Justus  Blanchard,  in  1813,  conveys  only  that 
portion  of  the  farm  which  he  derived  from  the 
will  of  Samuel  Stevens,  or  an  undivided 
moiety ;  and  the  lessor  now  claims  all  that 
part  which  was  not  conveyed  by  that  deed. 

By  the  conveyance  by  J.  Blanchard  and  his 
wife  to  P.  Ruggles,  and  his  reconveyance  to 
them,  they  became  seised  as  tenants  in  com- 
mon ;  for  the  Statute  (1  N.  R.  L.,  52,  9th  sess., 
ch.  12,  sec.  6)  declares  that  no  estate  in  joint 
tenancy  can  be  held  under  any  grant,  devise  or 
conveyance,  unless  it  is  expressly  declared  in 
the  conveyance,  to  pass  in  joint  tenancy,  and 
not  in  tenancy  of  common.  J.  B.,  then,  could 
not  take  the  whole  by  survivorship.  The  deed 
from  the  lessor  to  J.  B.  cannot  operate  as  an 
estoppel.  (Co.  Litt.,  45  a,  47  b ;  4  Com.  Dig., 
Estoppel,  E,  8;  Cro.  Eliz.,  700.) 

The  lessor  of  the  plaintiff,  then,  is  entitled 
to  recover  at  least  three  eighths. 

Mr.  J.  Tallmadge,  contra,  contended  that  the 
deed  from  E.  Stevens  to  Justus  Blanchard, 
conveyed  two  distinct  interests  ;  an  undivided 
moiety  of  the  farm,  and  also  all  the 
1 13*]  *estate  and  interest  which  he  derived 
under  the  will  of  Samuel  S. 

Justus  B. ,  having  survived  his  wife,  became 
entitled  by  virtue  of  that  survivorship,  to  the 
whole  of  the  estate  derived  to  her  from  the 
will  of  Samuel  S. 

It  is  the  settled  rule  of  law,  that  if  an  estate 
in  fee  be  conveyed  to  a  man  and  his  wife,  they 
are  neither  joint  tenants  nor  tenants  in  com- 
mon, for  both  are  seised  of  an  entirety  ;  for, 
the  husband  and  wife  being  considered  as  one 
person  in  law,  they  cannot  take  the  estate  by 
moieties  ;  so  that  neither  husband  nor  wife  can 
dispose  of  a  part  without  the  assent  of  the 
other ;  and  the  whole  remains  to  the  survivor. 
<2  Bl.  Com.,  182;  Co.  Litt.,  107;  Litt.,  sec. 
291,  sec.  665  ;  3  Bac.  Abr.,  673,  Joint  Tenants, 
B  ;  2  Cruise,  Joint  Tenants,  ch.  1,  sees.  35, 
38.)  The  Statute  relative  to  joint  tenants  does 
not  apply  to  the  case  ;  for  it  is  not  a  case  of 
joint  tenancy.  The  common  law  doctrine 
must  prevail. 

As  to  the  doctrine  of  estoppel,  he  cited  10 
Vin.  Abr.,  Estoppel,  2,  8  Mod.,  311. 

Mr.  Oakley,  in  reply,  said  that  the  Statute 
was  intended  to  alter  the  common  law,  and  the 
whole  doctrine  as  to  survivorship,  in  cases  of 
joint  tenancy.  It  ought,  therefore,  to  have 
full  operation,  and  should  control  the  common 
law,  in  this  case,  as  in  every  other  of  an  estate 
conveyed  to  two  persons,  without  express 
words,  declaring  it  to  be  an  estate  in  joint  ten- 
ancy, and  not  an  estate  in  common. 

SPENCER,  J.,   delivered  the  opinion  of  the 
court : 
JOHNS.  REP.,  16. 


Samuel  Stevens  acquired  a  complete  title  by 
his  and  his  wife's  deed  to  Shelden,  and  the  re- 
conveyance back  from  him  to  Samuel  Stevens, 
to  one  half  of  the  farm.  He  undoubtedly 
supposed  he  had  a  title  to  the  whole  farm,  by 
his  purchase  in  1795,  from  Elkanah Briggs  and 
his  wile,  of  their  moiety  ;  but  as  that  deed 
was  not  acknowledged  by  Mrs.  Briggs,  until 
the  20th  of  October,  1814,  and  on  the  4th  of 
April,  1814,  Briggs  and  his  wife,  by  their 
deed,  duly  acknowledged,  conveyed  to  Eben- 
ezer  Stevens  the  whole  farm,  he  acquired  no 
title  to  that  moiety.  It  is  contended,  however, 
that  the  acknowledgment  of  the  deed  by  Mrs. 
Briggs,  in  October,  1814,  related  *back  [*114 
to  the  date  of  the  deed,  and  rendered  it  valid 
from  the  beginning.  But  although  she  signed 
and  sealed  the  instrument,  it  was  not  her  deed, 
until  she  had  acknowledged  it,  according  to 
the  statute.  It  could  not  bind  her  as  a  con- 
tract ;  she  was  not  confirming  an  inchoate  and 
imperfect  agreement.  The  deed  took  its  effica- 
cy from  the  period  of  her  acknowledgment, 
and  there  was  nothing  prior  to  which  it  could 
relate. 

Mary,  the  widow  of  Samuel  Stevens,  took  as 
ample  an  estate  under  the  will  of  her  husband, 
as  Ebenezer  ;  and  the  testator,  in  fact,  owning 
but  one  half,  they  must  be  deemed  to  take  that 
half  between  them,  as  devisees.  Thus,  then, 
Ebenezer  Stevens  acquired  a  right  under  the 
will  of  Samuel  Stevens,  and  under  the  deed 
from  Elkanah  Briggs  and  Susan,  his  wife,  to 
three  fourths  of  the  farm,  and  Mary  Stevens  to 
one  fourth. 

By  the  deed  of  the  15th  of  July,  1813,  Eben- 
ezer Stevens  devested  himself  o*f  one  half  of 
the  farm,  which  he  then  conveyed  to  Justus 
Blanchard,  leaving  himself  seised  of  only  one 
fourth  of  it.  It  cannot,  I  think,  be  contended, 
with  any  propriety,  that  this  deed  operates  as 
an  estoppel  upon  Ebenezer  Stevens,  beyond 
the  moiety  of  the  farm.  Upon  a  fair  con- 
struction of  it,  it  conveys  only  a  moiety  of  the 
farm.  The  deed  at  first  grants  one  equal  un- 
divided half  part  of  the  farm,  and  also  all  the 
estate,  right,  title,  &c.,  "which  he,  the  said 
Ebenezer  Stevens,  hath  to  the  above-described 
premises,  either  in  law  or  in  equity,  from  the 
last  will  and  testament  of  Samuel  Stevens,  of, 
&c.,  deceased."  Now,  the  described  premises 
were  one  half  of  the  farm.  It  is  true,  the 
boundaries  of  the  whole  farm  are  mentioned, 
but  the  entire  farm  is  not  the  premises  de- 
scribed in  the  granting  part.  The  one  equal 
undivided  half  of  the  farm  is  there  described. 
It  is  a  principle  in  the  construction  of  releases, 
and  the  reason  of  the  rule  extends  to  grants 
and  conveyances  of  lands,  that  a  release  in 
general  words  shall  be  restrained  to  the  par- 
ticular occasion  ;  and  that  where  there  are 
general  words  alone  in  a  deed  of  release,  they 
shall  be  taken  most  strongly  against  the  re- 
leasor ;  but  when  there  is  a  particular  recital 
in  a  deed,  and  then  general  words  follow,  the 
general  words  shall  be  qualified  by  *the  [*1 15 
particular  recital.  (Ld.  Raym.,  663;  Hob.,  74; 
Dyer,  240.)  Technically  speaking,  the  deed 
contains  no  recital,  but  the  special  object  of 
the  deed  was  to  convey  one  half  of  the  farm, 
and  the  general  words  are  thrown  in  to  show 
how  the  right  of  the  grantor  was  derived.  It 
would  be  doing  violence  to  the  deed,  and  to 
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the  intention  of  the  parties,  to  say  that  it  was 
meant  to  convey  the  whole  farm.  Although 
the  grantor  had  not  then  a  title  even  to  one 
half  the  farm,  he  has  covenanted  that  he  had 
power  to  sell  a  moiety  ;  and  he  cannot  now  be 
permitted  to  recover,  in  the  face  of  the  deed, 
on  the  ground  that  he  did  not  then  own  a 
moiety.  It  was  decided  by  this  court,  in  the 
case  of  Jackson  v.  Bull,  \  Johns.  Gas.,  90,  that 
a  person  can  never  claim  lauds  which  he  has 
conveyed,  in  opposition  to  his  own  deed,  and 
this  without  regarding  the  deed  as  a  technical 
estoppel. 

The  defendant  has  title  under  Justus  Blanch- 
ard  by 'the  deed  of  the  21st  of  April,  1815, 
which  conveys  to  the  defendant  all  the  Hunt 
farm.  The  remaining  inquiry  is,  what  further 
right  Blanchard  had  to  the  farm,  independ- 
ently of  the  deed  from  Ebenezer  Stevens  for 
the  one  half.  We  have  seen  that  Mary 
Stevens,  the  widow  of  Samuel  Stevens,  took 
under  his  will  one  half  of  the  farm,  but  that 
half  was  reduced  to  one  fourth,  by  reason  that 
the  devisor  actually  owned  but  a  moiety.  She 
married  Justus  Blanchard,  and  by  their  deed 
to  Philo  Ruggles,  and  his  reconveyance  to 
Blanchard  and  Mary,  his  wife,  they  became 
seised  of  her  estate  in  the  farm  under  the  will 
of  Samuel  Stevens.  Blanchard  survived  his 
wife  ;  and  the  question  is,  whether  he  became 
entitled  to  the  whole  of  the  estate  which  they 
both  had  in  the  farm,  or  only  to  a  moiety  of  it. 
It  appears  to  be  well  settled,  that  if  an  estate 
be  given  to  a  man  and  his  wife,  they  take 
neither  as  joint  tenants,  nor  as  tenants  in  com- 
mon ;  for,  being  considered  as  one  person  in 
law,  they  cannot  take  by  moieties,  but  both 
are  seised  of  the  entirety ;  the  consequence  of 
which  is,  that  neither  of  them  can  dispose  of 
any  part  without  the  assent  of  the  other,  but 
the  whole  goes  to  the  survivor.  (2  Bl.  Com., 
183  ;  Co.  Litt.,  187  ;  2  Vern.,  120.)  The  stat- 
utory provision,  that  no  estate  in  joint  tenancy 
in  lands  shall  be  held  or  claimed  under  any 
grant,  devise  or  conveyance,  unless  the  prem- 
1 16*1  ises  therein  *mentioned  shall  expressly 
be  declared  to  pass,  not  in  tenancy  in  common, 
but  in  joint  tenancy,  does  not  extend  to  this 
case,  for  the  estate  of  the  husband  and  wife  is 
not  a  joint  tenancy. 

It  then  follows  that  Justus  Blanchard,  hav- 
ing survived  his  wife,  he  became  seised,  as 
such  survivor,  of  her  estate  under  the  will  of 
Samuel  Stevens  ;  and,  consequently,  his  deed 
of  the  21st  of  April,  1814,  to  the  defendant,  in- 
vested him  with  a  good  title  to  the  one  fourth 
part  of  the  farm. 

It  was  objected  that  the  deed  from  Briggs 
and  wife  to  Ebeuezer  Stevens  was  void,  on  the 
ground  that  Samuel  Stevens  held  adversely. 
It  will  be  observed  that  he  was  dead  when 
this  deed  was  given,  and  that  Ebenezer  Stevens 
had  succeeded,  as  a  tenant  in  common  with  his 
widow,  under  the  will,  to  an  undivided  portion 
of  the  estate  ;  and  it  may  well  be  doubted 
whether  a  deed  which  he  took  when  actually 
entitled  to  a  part  of  the  estate  can  be  said  to 
be  adverse.  But  there  is  another  decisive 
answer  :  Samuel  Stevens  accepted  a  deed  from 
Briggs  and  his  wife,  and  he  held  under  it  such 
a  right  as  the  deed  conveyed.  That  right  was 
only  the  interest  which  Briggs  had  in  the 
premises,  as  his  wife  never  acknowledged  the 
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deed  until  several  years  after  the  death  of 
Samuel  Stevens ;  Briggs'  interest  was  an  es- 
tate for  life,  jure  uxoris.  The  possession  of 
Samuel  Stevens  was  not  then  adverse  to  the 
right  of  Briggs'  wife.  (10  Johns.,  441.) 

On  the  whole,  the  plaintiff  is  entitled  to  re- 
cover one  fourth  of  the  premises  and  no  more. 

Judgment  for  the  plaintiff  accordingly. 

Husband  and  wife  holding  land  together,  irith  right 
of  survivorship.  Disapproved— 11  Conn .,  34  ] . 

Cited  in—  16  Johns.,  305 ;  1  Cow.,  96  ;  15  Wend., 
617;  19  Wend.,  178,  342;  5  Johns.  Ch.,  437;  Hoffm.. 
76 ;  1  Sand.  Ch.,  222 ;  14  N.  Y.,  432 ;  20  N.  Y.,  324  ;  49 
Barb.,  162;  9  Abb.  N.  S..  446;  63  How.  Pr.,  241;  26 
Ind.,  428,  429 ;  37  Ind.,  402. 

Conveyance  by  wife  to  husband  through  thirdparty, 
valid.  Cited  in— 2  Barb.  Ch.,  267 ;  4  Edw.,  83 ;  8  Barb., 
484 ;  31  Barb.,  376. 

Deed  of  feme  covert's  land,  not  properly  acknowl- 
edged, void.  Cited  in— 20  Johns.,  303 ;  8  Cow.,  285  ;  6 
Wend.,  19 ;  17  Wentf.,  539,  541. 

Also  Cited  in— 19  Johns  104 ;  5  Wend.,  525 ;  28  N. 
Y.,  537:  11  Hun,  535;  25  Barb.,  250;  33  Barb.,  497. 


*GILLESPIE  e.  WHITE.     [*  1 1 7 

Practice — Computation  of  Time — Rule  of  May- 
or's Cmtrt  as  to  Service  of  Ca.  Sa.  against 
Principal — Action  against  Bail — Pleading  Im- 
proper Service  of  Ca.  Sa. — Rule  Requiring  Fi. 
Fa.  to  be  first  Issued,  for  Benefit  of  Principal. 

It  is  the  practice  of  this  court,  when  any  act  is  to 
be  done  within  a  specified  number  of  days,  to  con- 
sider the  day  on  which  notice  is  given,  and  the  day 
the  act  is  to  be  done,  the  one  inclusive  and  the  oth- 
er exclusive. 

The  rule  of  the  Mayor's  Court  of  the  City  of  New 
York  requiring  a  ca.  sa.  against  the  principal,  is- 
sued for  the  purpose  of  charging  his  bail,  to  lie  four 
days  in  the  sheriff's  office  exclusive  of  the  return 
day,  means  that  it  is  only  the  return  day  which  is 
exclusive,  and  not  that  the  day  on  which  the  writ  is 
delivered  to  the  sheriff  is  also  to  be  reckoned  exclu- 
sively ;  and  therefore,  the  rule  is  satisfied  by  deliv- 
ering to  the  sheriff  on  the  15th,  a  writ  which  is  re- 
turnable on  the  19th  day  of  the  month.  Whether 
bail,  in  an  action  on  their  recognizance,  can  plead 
that  the  ca.  sa.  against  their  principal  did  not  lie 
four  days  in  the  sheriff's  office.  Quaere. 

The  Statute  requiring  a 1i.  fa.  to  be  first  issued, 
when  the  defendant  puts  in  special  bail  (1  N. 
R.  L.,  502,  2  R.  S.,  363,  364,  sec.  4),  is  for  the  benefit 
of  the  principal  himself,  and  not  of  his  bail,  who 
cannot  plead  that  no  fi.  fa.  had  been  issued  prior  to 
the  issuing  of  a  ca.  sa.,'  nor  is  it  necessary  for  the 
plaintiff,  in  declaring  on  a  recognizance  of  bail,  to 
allege  a  previous  ft.  fa.  issued. 

So,  where  a  ca.  Sa.  is  issued  after  the  year  and  day, 
without  a  scire  facias  to  revive  the  judgment,  the 
bail  cannot  take  advantage  of  the  objection. 

Citations-1  N.  R.  L.,  502 ,  2  R.  S.,  363,  sec.  4. 

IN  ERROR,  to  the  Mayor's  Court  of  the 
City  of  New  York. 

The  defendant  in  error  brought  an  action  of 
debt  on  a  recognizance  of  bail,  against  the 
plaintiff  in, error,  in  the  court  below.  The 
declaration  stated  that  the  defendant  in  the 
court  below  became  special  bail  in  an  action 
pending  in  that  court,  for  one  William  Swann; 
and  that  a  judgment  was  rendered  against 
Swann,  for  damages  and  costs,  which  he  had 
not  paid,  nor  rendered  himself  in  custody. 

The  defendant  below  pleaded,  that  accord- 
ing to  the  course  and  practice  of  the  Mayor's 
Court,  all  writs  of  ca.  sa.  to  charge  bail  should 
be  left  in  the  sheriff's  office  four  days,  exclu- 
sively, before  the  return  day  thereof,  and  that 
no  ca.  sa.  was  issued  against  Swann,  and  left 
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in  the  office  of  the  sheriff  of  the  City  of  New 
York  four  days,  exclusively,  before  the  return 
day  thereof,  and  upon  which,  such  sheriff  had 
returned  that  Swann  was  not  found  in  his 
bailiwick,  as  ought  to  have  been  done  before 
the  commencement  of  this  suit. 

The  plaintiff  below  replied  that  on  the  third 
Monday  of  August,  1814,  a  writ  of  ca.  sa. 
against  Swann  was  issued  out  of  the  Mayor's 
Court,  directed  to  the  sheriff  of  New  York, 
returnable  on  the  third  Monday  of  September 
then  next,  which  writ,  afterwards,  and  four 
days,  exclusively,  before  the  return  day  there- 
of, to  wit :  on  Thursday,  the  15th  day  of  Sep- 
tember, in  the  year  1814,  was  left  in  the  office 
of  the  sheriff  of  the  City  of  New  York, 
by  the  plaintiff,  and  was  delivered  by  the 
plaintiff,  to  Simon  Fleet,  Esq. ,  who  there,  and 
from  thenceforth,  until  and  after  the  return  of 
the  writ,  was  sheriff  of  the  City  of  New  York, 
1 1 8*]  to  be  executed  in  due  *f orm  of  law, 
at  which  day,  to  wit :  on  the  said  third  Mon- 
day of  September  then  next,  being  the  19th 
day  of  September,  in  the  year  1814,  the  said  S. 
Fleet  returned  that  Swann  was  not  found  in 
in  his  bailiwick. 

To  this  replication  the  defendant  below  de- 
murred generally,  and  the  plaintiff  joined  in 
demurrer.  Judgment  was  rendered  in  the 
Mayor's  Court  against  the  defendant  below, 
who  brought  a  writ  of  error  to  reverse  that 
judgment. 

Mr.  Caines,  for  the  plaintiff  in  error.  The 
25th  rule  of  practice  of  the  court  below  re- 
quires a  ca.  sa.  issued  against  the  principal, 
for  the  purpose  of  charging  the  bail,  to  lie 
four  days  in  the  office  of  the  sheriff,  exclusive 
of  the  return  day.  The  question  is,  whether 
the  four  days  are  to  be  exclusive  both  'of  the 
day  of  delivery  of  the  writ  to  the  sheriff  and 
the  day  of  its  return.  This  must  depend  on 
the  practice  of  the  court.  Is  it  then,  as  a  mat- 
ter of  practice,  pleadable  ?  Where  matter  of 
practice  gives  a  right,  or  where  the  right  is 
founded  on  the  practice,  it  is  pleadable.  (2 
Sell.,  ch.  15,  sec.  4;  Carth.,  4.)  In  Pettifer's 
case,  5  Co. ,  32,  matter  of  practice,  as  the  award- 
ing of  execution  against  executors,  upon  two 
ntfiils  returned  on  stir e  facias,  was  assigned  for 
error.  If  assignable  for  error,  it  is  pleadable. 
In  Dudlow  v.  WatcJiom  et  al.,  16  East,  39,  it 
was  decided  that  the  practice  of  the  court  was 
pleadable,  where  the  merits  of  the  case  de- 
pended on  it.  The  plea  there  was,  that  no  ca. 
sa.  against  the  principal  was  returned,  before 
suing  out  the  scire  facias  against  the  bail ;  and 
the  necessity  of  issuing  a  ca.  sa.  or  not,  de- 
pended altogether  on  the  practice  of  the  court. 
Again ;  the  declaration  is  defective.  It 
does  not  state  a  sufficient  cause  of  action.  The 
Statute  (1  N.  R.  L.,  500,  502,  sess.  36,  ch.  5, 
sec.  7)  Concerning  Judgments  and  Executions, 
is  express,  that  in  cases  where  special  bail  is 
filed,  no  ca.  sa.  sliall  issue  against  the  defend- 
ant, unless  he  is  already  in  prison,  until  a  fi. 
fa.  has  been  issued  in  the  court  in  which  the 
defendant  was  arrested,  and  returned  nulla 
bona.  The  plaintiff  ought  to  have  alleged  the 
issuing  and  return  of  nuliabona  to  the  fi.  fa.; 
and  that  the  ca.  sa.  was  thereupon  issued. 
The  attorney  has  followed  the  English  prec- 
119*]  edents,  *without  considering  that  our 
Statute  has  altered  the  practice.  Where 
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any  circumstances  are  required  by  statute  to 
make  an  act  good,  it  must  be  averred.  (Plowd. , 
105  b,  376  b.) 

Mr.  Sampson,  contra.  The  intention  of  the 
rule  of  the  court  below  is  satisfied  by  four 
days,  one  inclusive  and  the  other  exclusive. 
The  issuing  of  a  ca.  sa.  is  considered  almost  a 
matter  of  form  in  England.  There  is  nothing 
in  the  Statute  which  requires  the  writ  to  lie 
four  days  in  the  clerk's  office,  although  it  is 
rendered  necessary  that  a  ca.  sa.  against  the 
principal  should  be  issued  and  returned,  before 
a  suit  can  be  commenced  against  the  bail.  (1 
N.  R.  L.,324,  sess.  36,  ch.  17,  sec.  6.)  Its 
lying  in  the  office  of  the  sheriff  or  not,  is  a 
mere  matter  of  practice  ;  and  its  being  there 
less  than  four  days,  exclusively,  is,  at  most, 
but  an  irregularity,  which  is  to  be  taken  ad- 
vantage of  by  motion,  and  not  by  pleading.  (1 
Bac.  Abr.,  D  ;  Salk.,  602  ;  3  Johns.,  246,  514  ; 
Tidd's  Pr.,  434.)  If  there  had  been  no  ca.  sa. 
issued  or  returned,  that  might  have  been  plead- 
ed. But  where  there  is  a  mere  irregularity  in 
the  suing  out,  or  the  return  of  the  writ,  the 
bail  cannot  take  advantage  of  it  by  pleading. 
(2  Tidd's  Pr.,  1044.)  In  Donnelly  v.  Dunn,  2 
Bos.  &  P.,  47,  Buller,  J.,  said  that  it  was  of 
importance  to  the  public  and  to  the  profes- 
sion, to  put  an  end  to  attempts  to  introduce 
upon  the  record  questions  of  practice  which 
cannot  be  considered  as  legal  defenses,  but 
which  belong  rather  to  what  may  be  called  the 
equity  side  of  the  court.  The  court  decided 
that  the  bail  could  not  plead  the  bankruptcy 
and  certificate  of  their  principal,  in  their  dis- 
charge. 

Mr.  Caines,  in  reply,  said  that  as  the  writ 
was  regular,  no  advantage  could  be  taken  of 
the  fact,  which  is  now  objected,  but  by  plead- 
ing. 

SPENCER,  J.  The  plaintiff  relies  on  two 
grounds  for  reversing  the  judgment :  1.  That 
the  ca.  sa.  did  not  lie  four  days,  exclusively, 
before  the  return  day,  in  the  sheriff's  office  ; 
and,  2.  That  there  is  no  averment  in  the  dec- 
laration that  a  fi.  fa.  had  been  issued  against 
the  principal. 

*Without  entering  into  the  question,  [*12O 
whether  the  bail  can  plead  that  a  ca.  sa. 
against  the  principal  did  not  lie  four  days  in 
the  sheriff's  office.  The  replication  states  that 
fact  ;  it  gives  us  the  means  of  computing  ;  it 
was  delivered  to  the  sheriff  on  the  15th,  return- 
able on  the  19th  of  September,  and  was  then 
returned  non  est  inventus ;  there  are  four  days 
exclusive  of  the  return  day.  It  is  the  prac- 
tice of  this  court  and  the  King's  Bench,  where 
any  act  is  to  be  done  within  a  specified  num- 
ber of  days,  to  consider  the  day  on  which 
notice  is  given,  and  the  day  on  which  the  act 
is  to  be  done,  the  one  inclusive  and  the  other 
exclusive,  without  any  particular  designation 
that  the  one  or  the  other  shall  be  exclusive. 
The  terms  of  the  rule  of  the  Mayor's  Court,  as 
stated  in  the  plea,  according  to  my  nppn'hen 
sion,  require  the  writ  of  ca.  sa.  to  lie  four  days" 
in  the  sheriff's  office,  exclusive  of  the  return 
day.  The  expression  "four  days  exclusively 
before  the  return,"  means  only  exclusive  of 
the  return  day.  This  construction  has  been 
put  upon  the  rule  by  the  court  which  is  act- 
ing under  it ;  and  I  do  not  feel  disposed'to_.«ay 
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that    the  construction  is    wrong ;    indeed,  I 
think  it  is  right. 

The  second  exception  is  unfounded ;  the 
Statute  (1  N.  R.  L.,  502  ;  2  R.  8.,  363,  sec.  4) 
requires  a  fi.  fa.  to  be  first  issued  where  the 
defendant  enters  special  bail ;  this,  we  have 
decided,  is  for  the  benefit  of  the  principal  him- 
self, and  he  alone  can  take  advantage  of  that 
writ  not  being  first  issued.  If  a  judgment  is 
more  than  a  year  and  a  day  old,  there  must  be 
a  set.  fa.  to  revive  it ;  and  yet  the  bail  cannot 
take  advantage  of  a  ca.  sa.  issued  on  such  a 
judgment  to  ground  proceeding  against  them, 
without  &  sci.  fa. 

Judgment  affirmed. 
Cited  in— 27  N.  Y.,  328,  39  N.  J.  L.,  695. 


121*]     *WILLARD  D.  SPERRY. 

1.  Jurisdiction  of  Justice  Court — Contracts — 
Entire — Plaintiff  Cannot  Divide.  2.  Practice 
— Return  to  Attachment. 

A  plaintiff  cannot  divide  an  entire  contract  for  the 
payment  of  a  sum  of  money,  exceeding  the  amount 
cognizable  before  a  justice  of  the  peace,  into  several 
smaller  demands,  and  bring  a  distinct  action  before 
a  justice  for  each  ;  and  if  an  entire  demand  has 
been  divided  in  this  manner,  and  the  justice  ren- 
ders judgment  for  the  plaintiff  in  each  of  the  ac- 
tions, all  the  judgments  will  be  reversed. 

A  return  to  an  attachment  issued  out  of  a  jus- 
tice's court  stating  merely  that  the  constable  had 
levied  on  certain  goods,  enumerating  them,  is  er- 
roneous ;  it  should  further  be  stated  that  a  copy  of 
the  attachment  hud  been  left  at  the  dwelling-house, 
or  other  last  place  of  abode  of  the  defendant. 


Citation— Act,  sess.  36,  ch.  53,  sec.  24. 
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N  ERROR,  on  certiorarito  a  justice's  court. 


The  defendant  in  error  brought  an  action  in 
the  court  below  against  the  plaintiff  in  error, 
which  was  commenced  by  attachment.  The 
constable,  who  executed  the  attachment, 
merely  returned  that  he  had,  by  virtue  thereof , 
levied  upon  certain  articles,  enumerating  them. 
On  the  return  day  the  defendant  did  not  ap- 
pear, and  the  plaintiff  below  declared  on  a 
promissory  note  drawn  by  the  defendant  for 
$125,  payable  in  eight  days  after  date.  There 
were,  also,  four  other  attachments,  in  suits  be- 
tween the  same  parties  ;  and  all  the  five  were 
returnable  at  the  same  time,  and  the  plaintiff 
declared  in  all,  upon  the  same  note.  The  five 
causes  were  heard  ex-parte,  and  the  justice 
rendered  judgment  in  each  cause  for  $25,  with 
costs. 

Per  Curiam.  The  judgment  is  erroneous. 
The  note  forming  one  indivisible  contract,  can- 
not be  the  foundation  of  several  suits.  It  is  a 
usurpation  of  jurisdiction,  and  a  justice  might, 
if  this  be  tolerated,  take  cognizance  of  con- 
tracts to  any  amount. 

There  is,  besides,  error  in  the  proceedings 
in  regard  to  the  return  of  the  attachment. 
The  24th  section  of  the  Act  for  the  Recovery 
of  Debts  to  the  Value  of  Twenty-five  Dollars, 
enacts  "that  it  shall  be  the  duty  of  the  con- 
stable to  attach  and  keep  the  goods,  &c.,  and 
to  leave  a  copy  of  such  attachment  at  the 
dwelling-house,  or  other  last  place  of  abode  of 
the  defendant ;  and  shall  return  the  same  to 
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the  justice  who  issued  the  same,  and  the  man- 
ner of  executing  the  same,  &c."  In  this  case 
the  return  merely  states  that  the  constable  had 
seized  the  goods,  without  stating  that  he  left 
a  copy,  &c.  To  bring  a  defendant  in  default,  so 
as  to  justify  a  trial  and  judgment  ex-parte,  it 
must  expressly  appear  that  the  process  of  at- 
tachment has  been  served,  by  leaving  a  copy  at 
the  dwelling-house  or  other  place  of  abode  of 
the  *defendant.  For  aught  that  ap-  [*122 
pears,  he  might  have  left  a  family,  and  an  at- 
torney to  defend  against  all  claims. 

On  both  grounds,  therefore,  the  judgment 
must  be  reversed. 

Judgment  reversed. 

The  judgments  rendered  by  the  justice,  in 
the  other  actions  upon  the  same  promissory 
note,  were  also  reversed-  for  the  same  reasons. 

Cited  in-1  Wend.,  488 ;  13  Wend.,  646;  19  Wend., 
209;  21  Barb.,  318  ;  47  Barb.,  46 ;  62  Barb.,  442 ;  79  Pa. 
St.,  368  ;  38  Cal..  519. 


DE  FOREST  v.  LEETE. 

Equity  of  Redemption — Sale  of —  With  Covenants 
of  Title  and  against  Incumbrances — Decree  of 
Foreclosure — Owner  of  Equity  of  Redemption 
May  Purchase  at  Sale — May  Maintain  Suit 
against  Vendor  for  Breach  of  Covenant— Irregu- 
larity of  Sale  no  Defense — Fees  of  Auctioneer 
— Breach  of  Covenant  against  Incumbrances 
— Pleading — Evidence — Damages. 

A,  having  mortgaged  eleven  lots  of  land,  sold  the 
equity,  of  redemption  of  three  of  those  lots  to  the 
defendant,  who  conveyed  two  of  the  three  to  the 
plaintiff,  with  covenants  of  title  and  against  incum- 
brances.  The  mortgagee  afterwards  tiled  a  bill  in 
chancery  against  the  representatives  of  A,  and  the 
defendant,  to  foreclose  the  mortgage,  upon  which 
a  decree  was  made  directing  the  master  to  sell,  in 
the  first  place,  the  eight  lots,  the  eguity  of  redemp- 
tion in  which  A  had  not  parted  with ;  and  then,  if 
there  should  be  a  deficiency,  to  expose  to  sale  the 
three  lots  which  he  had  conveyed  to  the  defendant. 
The  master,  under  the  decree,  sold  six  of  the  eight 
lots;  and  then  exposed  to  sale  the  two  lots  conveyed 
by  the  defendant  to  the  plaintiff,  which  were  pur- 
chased by  the  plaintiff.  In  an  action  brought  by 
the  plaintiff  for  a  breach  of  the  covenants  contained 
in  the  defendant's  deed  to  him,  it  was  held  that 
the  defendant  could  not  avail  himself  of  any  ir- 
regularity in  the  sale,  as  a  defense  to  the  action,  as 
the  plaintiff  was  not  a  party  to  the  suit  in  chancery, 
and  must  be  regarded  in  the  same  light  as  a  bona 
fide  purchaser  at  the  plaintiff's  sale,  who  is  not  to  be 
affected  by  an  irregularity  in  the  execution. 

Whether,  on  a  sale  by  a  master  in  chancery,  of 
mortgaged  premises,  under  a  decree  of  foreclosure, 
the  purchaser  can  be  required  to  pay  the  fees  of  the 
auctioneer.  Quaere. 

In  an  action  for  a  breach  of  a  covenant  against 
incumbrances,  under  a  breach  assigned  generally, 
that  the  premise*  were  not  incumbered,  the  plaint- 
iff cannot  give  evidence  of  his  having  bought  in  an 
incumbrance,  and  on  showing  a  breach  of  the  cove- 
nant, he  is  only  entitled  to  nominal  damages ;  but 
the  fact  of  his  having  discharged  the  incumbrance 
should  be  specially  alleged ;  for  it  is  not  a  damage 
necessarily  arising  from  the  act  complained  of,  and 
consequently  implied  by  law,  but  it  is  a  particular 
damage  which  should  be  stated,  in  order  to  prevent 
surprise. 

Citations— 4  Mass.,  627 ;  7  Johns.,  358 ;   1  Chit.  PI., 


NOTE.— Real  property— Covenant  against  incum- 
hrances— Breach— Measure  of  damages.  See  Stanard 
v.  Eldridge,  post,  254,  note. 
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THIS  was  an  action  of  covenant,  for  the 
breach  of  the  covenants  contained  in  a 
-deed,  dated  the  1st  of  April,  1812,  executed  by 
the  defendant,  by  which  he  conveyed  to  the 
plaintiff  two  lots  of  land  in  the  City  of  New 
York,  part  of  the  estate  formerly  of  Evert 
Byvanck,  and  distinguished  on  a  map  of  that 
estate  by  Nos.  37  and  48.  The  breaches  as- 
signed were,  that  the  defendant  was  not,  at  the 
-time  of  the  sealing  and  delivery  of  the  deed, 
lawfully  seised  in  his  own  right,  &c.,  and  had 
not  good  right  and  lawful  authority  to  grant, 
&c. ;  and  "that  the  said  premises  mentioned 
in  the  said  indenture  were  not,  at  the  time  of 
the  sealing  and  delivery  thereof,  free,  clear, 
-discharged  and  unincumbered  of  and  from  all 
other  grants,  titles,  charges,  estates,  judg- 
ments, taxes,  assessments  and  incumbrances 
of  what  nature  and  kind  soever,  according  to 
li£3*]  the  form  and  effect  of  the  *said  in- 
denture, and  of  the  covenants  of  the  said  John 
Leete,  in  that  behalf  made  as  aforesaid."  The 
•cause  was  tried  before  Mr.  Justice  Yates,  at  the 
New  York  sittings,  in  April,  1818. 

Peter  Byvanck,  by  mortgage,  dated  the  2d 
•of  January,  1809,  and  duly  registered,  pre- 
viously to  the  execution  of  the  deed  declared 
upon,  mortgaged  the  two  lots  37  and  48,  to- 
gether with  nine  others,  to  George  Riker. 
Afterwards,  by  deed  dated  the  1st  of  August, 
1810,  Byvanck  conveyed  the  lots  37  and  48, 
and  one  other  of  the  lots  mortgaged  to  Riker, 
to  the  defendant.  Riker,  the  mortgagee,  tiled 
a  bill  in  chancery  against  the  executors  of 
Byvanck  and  the  defendant,  to  foreclose  the 
.mortgage.  The  defendant  put  in  an  answer, 
admitting  the  mortgage  and  setting  out  his 
title  from  Byvanck,  and  a  covenant  by  which 
Byvanck  undertook  within  twelve  months  to 
liberate  the  three  lots  from  the  mortgage,  and 
from  a  judgment  which  had  been  recovered 
-against  him  ;  and  prayed  that  the  eight  lots,  of 
which  the  equity  of  redemption  had  not  been 
sold  by  Byvanck,  should  be  first  exposed  to 
sale,  under  the  decree  to  be  made  in  the  cause, 
and  that  the  three  lots  conveyed  to  the  defend- 
.ant  might  not  be  resorted  to,  until  the  others 
had  been  found  insufficient  to  satisfy  the 
mortgage  debt.  A  decree,  dated  the  22d  of 
December,  1813,  was  made  by  consent,  in  the 
•cause ;  and  it  was  thereby  directed  that  so 
many  of  the  eight  lots  as  should  be  sufficient 
to  satisfy  the  debt  should  be  sold  by  the  mas- 
ter at  public  auction,  after  six  weeks'  notice ; 
-and  that,  if  sufficient  should  not  be  raised 
upon  such  sale  to  satisfy  the  debt,  that  then 
the  master  should  sell  so  much  of  the  three 
lots  as  might  be  sufficient  for  that  purpose. 

At  the  sale  under  this  decree,  the  master 
sold  six  of  the  eight  lots  to  one  Post,  and  then 
proceeded  to  sell  the  two  lots  which  had  been 
conveyed  to  the  plaintiff ;  which  were  pur- 
chased by  one  White  on  the  behalf  of  the 
piaintiff,  for  the  sum  of  $1,175,  which  was 
paid  by  the  plaintiff  to  the  master,  together  with 
$12  exacted  by  the  master  for  the  auctioneer's 
fees ;  and  by  deeds  respectively  dated  the  9th 
of  May,  1814,  the  master  conveyed  lot  No.  48 
to  the  plaintiff,  and  No.  37  to  White,  who  had 
previously  agreed  to  purchase  it  of  the  plaint- 
iff. On  the  trial,  the  defendant's  counsel  ob- 
jected to  all  evidence  of  payment  of  incum- 
brances, on  the  ground  that  such  payment  had 
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not  been  *averred  in  the  declaration  ;  [*124 
but  the  judge,  notwithstanding,  admitted  evi- 
dence of  the  facts  above  stated. 

It  appeared  that  the  master  had  filed  no  re- 
port of  the  sale ;  but  that  he  had  deposited 
the  proceeds  with  the  assistant  register,  who 
had  paid  to  the  plaintiff,  in  the  suit  in  chan- 
cery, the  amount  reported  to  be  due  on  the 
mortgage,  with  his  costs,  and  also  had  paid 
the  defendant  his  costs.  A  verdict  was  found 
for  the  plaintiff  for  the  two  sums  of  $1,175 
and  $12,  which  he  had  paid  to  the  master,  with 
interest.  The  defendant  moved  to  set  aside 
this  verdict,  and  for  a  new  trial. 

Mr.  D.  B.  Ogden,  for  the  defendant.  1  As 
payment  by  the  plaintiff  in  satisfaction  of  the 
incumbrances  is  not  averred  in  the  declara- 
tion, evidence  of  any  such  payment  was  inad- 
missible. T  wo  breaches  are  assigned  :  1.  That 
the  defendant  was  not  seised,  <fcc.  2.  That  the 
premises,  at  the  time,  &c.,  were  not  free  from 
incnmbrances,  &c.  If  the  plaintiff  can  re- 
cover at  all,  it  must  be  on  the  second  breach 
assigned ;  but  under  this  general  assignment 
of  a  breach,  the  evidence  of  payment  ought 
not  to  have  been  received.  It  is  true  that  in 
assigning  a  breach  of  the  covenant  of  seisin, 
and  of  a  right  to  convey,  &c.,  no  averment  of 
payment  is  necessary.  But  in  regard  to  the 
other  covenant,  the  mere  existence  of  an  incum- 
brance  does  not,  of  itself,  give  a  right  of  ac- 
tion ;  or,  at  most,  he  can  recover  but  nominal 
damages.  (Delavergne  v.  Norris,  7  Johns., 
358.)  So,  in  an  action  for  a  breach  of  the 
covenant  for  quiet  enjoyment,  the  court  held 
that  the  action  could  not  be  maintained,  until 
there  had  been  an  eviction  or  actual  ouster,  by 
a  paramount  title.  ( Waldron  v.  M'Carthy,  3 
Johns.,  471.)  In  Mar»ton  v.  Hobbs,  2  Mass., 
433,  Ch.  J.  Parsons  lays  down,  with  great 
clearness,  the  distinction  between  the  several 
covenants  in  the  deed  and  the  rules  as  to  as- 
signing breaches  of  them.  In  regard  to  the 
covenants  of  seisin  and  of  a  right  to  convey, 
which  are  termed  synonymous,  the  general 
rule  is,  that  the  breaches  may  be  assigned  gen- 
erally, by  negativing  the  words  of  covenants  ; 
but  as  to  the  covenants  against  incumbrances, 
and  for  quiet  enjoyment,  the  breaches  must  be 
specially  assigned  ;  being  exceptions  to  the 
*general  rule.  If  all  the  incumbrances  [*125 
are  specially  set  forth,  and  the  plaintiff  alleges 
specifically  that  he  has  paid  such,  or  such  of 
them,  the  defendant  will  not  be  taken  by  sur- 
prise :  but  being  informed  of  what  he  is  bound 
to  defend  himself  against,  he  may  come  pre- 
pared to  the  trial. 

2.  The  sale  of  the  two  lots  conveyed  to  the 
plaintiff,  was  not  authorized  by  the  decree  of 
the  Court  of  Chancery.  The  declaration  states 
a  different  decretal  order  from  that  produced 
in  evidence  at  the  trial.  The  one  set  forth  in 
the  declaration  is  to  sell  the  eleven  lots  ;  the 
one  produced  is  conditional,  first  eight  lots, 
and  not  the  others,  unless  necessary.  There 
is  no  proof  that  the  master  had  any  authority 
to  sell  the  two  lots  ;  the  sale  was  a  nullity;  and 
the  payment  of  the  consideration  money,  by 
the  plaintiff,  gave  him  no  right  of  action 
against  the  defendant.  A  sale  by  a  sheriff, 
without  an  execution,  is  a  nullity  ;  and  a  sale 
by  a  master,  unless  warranted  by  the  decretal 
order,  is  equally  void. 
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3.  The  master  exacted  $12  for  auction  fees, 
which  was  illegal,  and  the  defendant  ought 
not  to  be  made  responsible  for  that  sum. 

Mr.  P.  W.  Radcliff,  contra.  The  general 
doctrine  laid  down  in  Delavergne  v.  JVewis  is 
not  denied.  The  plaintiff  must  wait  until  he 
is  evicted,  or  he  may  voluntarily  pay  off  the 
incumbrance,  and  then  bring  his  action  on  the 
covenant.  It  is,  then,  a  mere  question  of 
form,  as  to  the  sufficiency  of  the  declaration. 
The  right  of  the  plaintiff  to  recover  the 
amount  he  has  been  compelled  to  pay  is  not 
disputed.  It  can  make  no  difference,  as  it 
regards  (his  suit,  whether  the  money  was  paid 
under  a  regular  order  and  sale  or  not.  But  the 
defendant  knew  of  the  order  and  sale  of  the 
master;  he  stood  by  and  saw  the  proceeding, 
and  if  it  was  unauthorized,  he  should  have 
applied  to  the  Chancellor  to  set  aside  the  sale. 
Having  acquiesced  in  the  sale,  with  full 
knowledge  of  the  irregularity,  he  cannot  make 
the  objection  here,  and  charge  the  plaintiff, 
who  was  no  party  to  the  suit  in  chancery,  with 
the  consequences  of  it.  If  an  estate  be  sold 
contrary  to  the  order  of  the  court,  and  the 
purchaser  had  notice  of  the  decree,  he  will 
126*J  have  no  remedy  ;  *though,  if  he  buys 
without  notice,  he  may  recover  at  law  for 
a  breach  of  the  agreement.  (Sugd.  Vend., 
40.) 

The  only  point  is,  that  the  declaration  is 
defective,  in  not  setting  forth,  specifically,  the 
incumbrance,  and  averring  that  the  plaintiff 
paid  the  amount.  If  this  objection  is  well 
founded,  then  the  defendant  ought  to  have 
demurred  to  the  declaration.  A  good  breach 
badly  assigned  is  made  good  by  pleading  over. 
After  the  plea  in  bar,-  it  is  matter  of  evidence 
altogether.  (13  Johns.,  226.)  The  plaintiff 
can  recover  only  what  he  proves  that  he  has 
paid.  There  can  be  no  surprise.  In  fact,  the 
defendant  came  prepared,  and  gave  evidence 
at  the  trial. 

Again  ;  a  breach  badly  assigned  is  aided 
by  the  verdict.  (5  Com.  Dig.  PI.,  C,  48,  C, 
85,  C,  87;  Thomas  v.  Roosa,  1  Johns.,  461.) 
But  we  contend  that  an  assignment  of  a 
breach,  generally,  negativing  the  words  of  the 
covenant,  is  sufficient,  if  the  plaintiff  shows  a 
right  to  damages.  He  must  prove  how  much 
he  has  paid,  otherwise  he  recovers  only 
nominal  damages.  (7  Johns.,  358;  Sedgwick 
v.  Hollenback,  7  Johns.,  376.)  In  Abbott  v. 
AUtn,  14  Johns.,  248,  Platt,  J.,  lays  down  the 
rule,  that  the  breach  may  be  assigned  generally 
by  negativing  the  words  of  the  covenant ;  and 
he  remarks  on  the  decision  in  Marston  v.  Hobbs, 
and  distinguishes  it  from  the  one  then  before 
the  court.  Chief  Justice  Parsons,  in  Prexcott 
v.  Trueman,  4  Mass.,  627,  clearly  understands 
the  rule  to  be  as  we  have  stated — that  an  out- 
standing mortgage,  &c. ,  is  an  incumbrance; 
but  if  it  has  not  been  paid  off  and  extinguished 
by  the  grantee,  he  can,  in  an  action  of  cove- 
nant, recover  only  nominal  damages;  but  if  he 
extinguishes  the  incumbrance  at  a  fair  price, 
that  is  to  be  allowed  by  the  jury  as  the  measure 
of  damages.  The  effect  of  the  doctrine  con- 
tended for  by  the  defendant,  would  be  to  send 
the  plaintiff  back,  on  a  mere  formal  objection 
to  the  declaration,  and  after  amendment  to  go 
to  trial  again,  and  recover  precisely  the  dam- 
ages found  by  the  present  verdict.  Had  the 
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defendant  apprehended  any  surprise,  he  might 
have  demanded  a  bill  of  particulars.  The 
plaintiff  could  bring  no  other  action  than  that 
of  covenant. 

*PLATT,  J.,  delivered  the'opinion  of  [*127 
the  court  : 

As  between  these  parties,  there  is  no  foun- 
dation for'the  objection  that  the  master  dis- 
obeyed the  decree,  in  selling  the  two  lots  in 
question,  before  he  had  ascertained  that  the 
other  lots  were  insufficient  to  satisfy  the  mort- 
gage. 

The  plaintiff  was  not  a  party  to  that  pro- 
ceeding in  chancery  ;  nor  does  it  appear  that 
he  knew  that  the  decree  was  special  in  that 
respect,  or  that  the  master  had  not  complied 
with  it.  As  to  the  plaintiff,  it  must  be  re- 
garded as  a  sale  on  compulsion  ;  and  it  was 
incumbent  on  \he  defendant  as  covenanter, 
and  especially  as  a  party  to  the  suit  in  chan- 
cery, to  look  to  it  that  the  decree  was  in  that 
respect  complied  with.  He  might  have  ap- 
plied to  the  court  to  compel  the  master  to 
report ;  and  if  the  fact  really  were  as  it  now 
appears,  he  could  have  obtained  an  order  for 
setting  aside  the  sale  of  the  two  lots  in  ques- 
tion. It  may  well  be  likened  to  the  case  of  a 
sale  of  land  by^a  sheriff  on  fi.  fa.  which  di- 
rects him  to  levy  the  money  of  the  goods  and 
chattels  ;  and  if  sufficient  goods  and  chattels 
cannot  be  found,  then,  of  the  lands  and  tene- 
ments, &c.  A  bima  fide  purchaser  of  the  land 
has  no  concern  with  the  fact  that  the  sheriff 
has  omitted  his  duty  in  not  first  selling  the 
goods  and  chattels.  When  the  plaintiff  saw 
the  master  in  the  act  of  selling  his  lands,  under 
the  decree  of  foreclosure,  he  had  a  right  to 
redeem  ;  and,  a  fortiori,  he  had  a  right  to  pur- 
chase, there  being  no  ground  to  impute  fraud. 

Whether  the  master  had  a  right  to  exact  the 
$12  for  auctioneer's  fees,  is  very  questionable  ; 
but  that  item  was  not  objected  to  at  the  trial, 
and  I  am  not  disposed  to  scrutinize  it  as  be- 
tween these  parties. 

But  as  to  the  objection  that  the  declaration 
did  not  aver  payment  in  satisfaction  of  the  in- 
cumbrance, and  therefore  evidence  of  such 
payment  was  inadmissible,  we  are  of  opinion 
that  the  judge  at  the  Circuit  erred  in  admitting 
the  evidence. 

If  the  plaintiff  has  extinguished  the  incum- 
brance, he  is  entitled  to  recover  the  price  he- 
has  paid  for  it.  The  covenantee  in  such  a  case 
has  a  right  to  pay  off  the  incumbrance  without 
compulsion,  suit  or  molestation  (Prescott  v. 
Tnieman,  *4  Mass.,  627);  but  if  he  has  [*1  28 
not  extinguished  it,  and  it  is  still  an  outstand- 
ing incumbrance,  his  damages  are  merely 
nominal.  (Delavergne  v.  Norris,  7  Johns., 
358.) 

The  fact  that  the  plaintiff  having  removed 
the  incumbrance,  is,  therefore,  a  material  and 
traversable  fact ;  and  according  to  the  rules  of 
pleading,  it  ought  to  be  averred  and  set  forth 
in  the  declaration.  The  general  rule  is  per- 
spicuously stated  by  Chitty  on  Pleading,  Vol. 
I.,  386:  "Whenever  the  damages  sustained 
do  not  necessarily  arise  from  the  act  com- 
plained of,  and  consequently  are  not  implied 
by  law  ;  in  order  to  prevent  the  surprise  on 
the  defendant,  which  might  otherwise  ensue 
on  the  trial,  the  plaintiff  must,  in  general, 
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state  the  particular  damage  which  he  has  sus- 
tained, or  he  will  not  be  permitted  to  give 
evidence  of  it." 

Upon  the  declaration  in  this  case,  the  law 
implies  nominal  damages  only,  no  actual  pay- 
ment or  loss  being  averred  ;  and  the  damages 
proved  at  tbe  trial  were  special,  and  did  not 
necessarily  arise  from  the  breach  of  covenant 
assigned  in  the  declaration. 

A  new  trial  must,  therefore,  be  granted, 
with  costs  to  abide  the  event. 

New  trial  granted. 

Cited  in— 1  N.  Y.,  553 ;  3  Rob.,  213 ;  7  Daly,  77 ;  14 
Mich.,  39. 


ELBERS  &  KRAFFTS 

'  v. 

THE  UNITED   INSURANCE  COMPANY. 

Marine  Insurance — Warranty  of  Neutrality — 
Insured  Domiciled  in  Belligerent  Country — 
Presumption  of  Law — Return  of  Premium. 

A  and  B  were  Swedish  subjects,  and  partners  in 
trade  at  St.  Bartholomew's.  In  1811  B  came  to  the 
United  States,  and  in  July,  1813,  B  still  continuing1 
in  the  United  States,  a  policy  of  insurance  was  un- 
derwritten, on  account  of  A  and  B  on  cargo,  for  a 
voyage  from  New  Haven  to  St.  Bartholomew's, 
warranted  Swedish  property.  Held  that  from  the 
long  previous  residence  of  B  in  this  country,  it  was 
to  be  presumed  that  he  intended  to  reside  here  per- 
manently ;  that  it  was  incumbent  on  the  insured  to 
repel  the  presumption,  which  was  not  done  in  this 
case ;  that  whether  B  had  a  permanent  counting 
house  here  or  not,  was  immaterial  to  the  question, 
and  therefore,  as  B  was  to  be  regarded  as  domiciled 
in  the  United  States,  that  the  warranty  was  not 
complied  with,  and  the  insm-ed  could  not  recover 
for  a  loss ;  but  as  the  policy  never  attached,  and 
there  was  no  ground  to  presume  fraud,  a  return  of 
the  premium  was  awarded. 

The  property  of  a  citizen,  or  subject  of  a  neutral, 
domiciled  in  a  belligerent  country,  is  liable  to  capt- 
ure and  condemnation,  as  prize  of  war,  by  the  other 
belligerent ;  and  a  warranty  in  a  policy  of  insurance 
on  such  property,  that  it  was  neutral  property,  is 
not  complied  with. 

Citations— 1  Rob.,  102;  5  Rob.,  297:  7  Cranch,  542. 

THIS  was  an  action  of  asxumpsit  on  a  policy 
or  insurance,  dated  the  26th  of  July,  1818, 
129*]  underwritten  by  the  defendants,  *ona 
cargo  laden  on  board  the  Swedish  brigGustava, 
for  a  voyage  from  New  Haven  to  St.  Barthol- 
omew's. The  policy  contained  a  warranty, 
that  the  goods  insured  were  Swedish  property. 
The  cause  was  tried  before  Mr.  Justice  Yates, 
at  the  New  York  sittings,  in  December,  1816. 
The  deposition  of  F.  G.  Evers  was  read  at 
the  trial,  on  the  part  of  the  plaintiffs.  The 
witness  stated  that  from  May,  1814,  until  May 
in  the  year  following,  he  was  in  the  counting 
house  of  the  plaintiffs,  who  were  Swedish 
burghers,  carrying  on  commercial  business  at 
St.  Bartholomew's,  in  the  capacity  of  book- 
keeper ;  and  that,  from  several  letters  received 
by  the  plaintiffs  while  the  deponent  was  in 
their  employ,  the  deponent  obtained  knowl- 
edge of  the  fact,  that  previous  to  the  month  of 
May,  1814,  the  Gustava  had  sailed  from  New 
Haven  with  a  cargo  consigned  to  the  plaintiffs. 


NOTE.— Marine  insurance—  Warranty  of  neutrality 
— What  constitutes  national  character.  See  Murray 
v.  United  Ins.  Co.,  2  Johns.  Cas.,  168,  note.  See,  also, 
Barnewall  v.  Church,  1  Cai.,217 ;  Ludlow  v.  Bowne, 
1  Johns.,  1 ;  Coolidge  v.  N.  Y.  P.  Ins.  Co.,  14  Johns.. 
308,  notes. 
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The  deponent  further  stated,  that  the  Gustava 
had  not  arrived  at  St.  Bartholomew's,  or  been 
heard  of,  on  or  about  the  17th  of  May,  1815, 
nor  had  she  been  heard  of  since,  to  the  depo- 
nent's knowledge  or  belief.  That  the  plaint- 
iffs dissolved  their  partnership  in  February, 
1814;  that  the  plaintiff,  Kraffts,  had,  before 
the  witness  arrived  in  St.  Bartholomew's,  gone 
to  the  United  States  for  the  benefit  of  his 
health  ;  and  that  Kraffts  transacted  no  busi- 
ness in  the  United  States,  except  through  the 
agency  of  others  ;  but  that  several  shipments 
were  made  to  the  house  of  Elbers  &  Kraffts 
from  the  United  States,  under  the  superin- 
tendence of  Kraffts,  who  was  consulted  by 
and  advised  with  the  agents  here. 

Kraffts,  as  appeared  from  the  testimony  of 
other  witnesses,  came  to  the  United  States  in 
1811  or  1812,  for  the  benefit  of  his  health, 
which  however,  he  soon  recovered.  He  did 
not  remain  stationary  in  New  York,  but  was 
occasionally  at  Philadelphia  and  Baltimore. 
G.  &  T.  Myer  were  the  agents  of  Elbers  & 
Kraffts  at  New  York  ;  and  T.  Myer  testified 
that  all  orders  received  by  his  house  were  from 
Elbers  &  Kraffts,  and  not  from  Kraffts  alone ; 
but  that  Krafts  had  a  general  superintendence 
of  the  business  of  his  house  in  this  country, 
and  was  acquainted  by  G.  &  T.  Myer  with 
their  transactions,  in  relation  to  the  business 
of  the  house.  The  witness  further  stated  that 
he  did  not  know  that  Kraffts  ever  made  any 
purchases  on  account  of  his  *house,  [*130 
except  that,  on  one  occasion,  he  made  a  pur- 
chase of  produce,  from  G.  &  T.  Myer,  which 
he  shipped  to  St.  Bartholomew's.  Kraffts, 
although  consulted  by  G.  &  T.  Myer  in  rela- 
tion to  the  concerns  of  the  house  at  St.  Bar- 
tholomew's, left  them  entirely  to  thqir  manage- 
ment, without  any  interference  on  his  part. 
The  witness  stated  that  Kraffts  mentioned  to 
him  that  he  wanted  an  agent  at  Philadelphia, 
whereupon  the  witness  gave  him  letters  to 
Bohlen  &  Co.,  of  Philadelphia. 

A  verdict  was  found  for  the  plaintiffs,  sub- 
ject to  the  opinion  of  the  court  on  the  above 
case. 

Mr.  T.  A.  Emmet,  for  the  plaintiffs,  con- 
tended that  there  was  not  sufficient  evidence 
to  show  that  K.  had  changed  his  domicil,  or 
had  acquired  an  American  character.  The 
burden  of  proof  lies  on  the  defendants,  and 
they  should  prove  a  residence  of  K.  in  the 
United  States,  of  that  nature  and  duration,  as 
would  evince  an  intention  to  change  his  domi- 
cil. The  original  national  character  is  not 
changed  by  an  occasional  residence  in  another 
country,  fora  temporary  purpose.  It  must  be 
a  residence  taken  animus  manendi.  Now,  it  is 
proved  that  K.  came  to  the  United  States  for 
the  benefit  of  his  health,  which  had  become 
impaired  by  a  tropical  climate ;  that  object 
would  necessarily  require  a  change  of  residence 
of  some  continuance.  K.  came  to  the  United 
States  in  1812,  and  this  insurance  was  effected 
in  July,  1813  ;  and  his  original  national  char- 
acter would  adhere  to  him,  until  it  was  clearly 
shown  that  he  had  changed  it.  (Arnold  & 
Ramsay  v.  United  Ins.  Co.,  \  Johns.  Cas.,  363; 
Jenks  v.  Hallet  &  Bowne,  1  Cai.,  60  ;  Chit,  G. 
of  N.,  38,  50;  1  Rob.  Adm.,  102;  1  Action, 
116.)  At  any  rate,  the  plaintiffs  will  be  enti- 
tled to  a  return  of  the  premium. 
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Messrs.  8.  Jones,  Jr.,  and  Hoffman,  contra. 
If  K.,  by  his  residence  in  the  United  States, 
acquired  an  American  character,  the  warranty 
in  the  policy  has  not  been  complied  with.  All 
the  evidence  is  derived  from  the  plaintiff's 
witnesses.  The  defendants  produced  no  wit- 
nesses. It  is  said  that  K.  came  to  the  United 
States  for  the  purpose  of  regaining  his  health; 
131*]  *but  it  appears  that  it  was  soon  re- 
stored. Why  did  not  he  continue,  afterwards, 
unless  for  commercial  objects  ?  He  was  the 
principal  of  the  commercial  house  at  St.  Bar- 
tholomew's. He  established  an  agency  for 
that  house  in  Philadelphia.  He  directed  a 
shipment  to  be  consigned  to  the  plaintiffs  at 
St.  Bartholomew's.  It  does  not  appear  that  he 
went  to  those  places  which  are  the  usual  re- 
sort of  persons  whose  object  is  the  restoration 
of  health.  He  visited  all  the  great  commer- 
cial towns.  It  is  manifest,  that  whatever  may 
have  been  his  original  intention,  he  continued 
to  reside  here  for  the  purpose  of  superintend- 
ing and  giving  directions  relative  to  the  busi- 
ness of  his  house.  He  must,  on  the  principles 
of  law  which  have  been  established  on  this 
subject,  be  considered  as  having  changed  his 
domicil.  If  so,  the  American  character  at- 
tached to  all  the  commercial  transactions  of 
the  plaintiffs  here.  It  is  a  question  of  inten- 
tion ;  and  the  residence  of  a  month  may  be  as 
good  as  a  year,  to  show  the  intention.  It  was 
not  shown  that  K.  was  a  Swedish  born  sub- 
ject ;  but  merely  that  E.  &  K.  were  resident 
Swedish  burghers  at  St.  Bartholomew's.  It  is 
well  known  that  Americans  or  Englishmen 
may  purchase  these  burgher's  briefs  as  easy  as 
diplomas  in  a  Scotch  University. 

Again ;  war  intervened  between  this  coun- 
try and  Great  Britain.  Could  K.  have  ap- 
peared in  a  British  Prize  Court,  and  main- 
tained that  he  was  a  Swedish,  not  an  American 
citizen  f  Certainly  not. 

Every  question  on  this  subject  has  been  dis- 
cussed, and  already  settled  in  this  court,  or  in 
the  courts  of  the  United  States.  If  a  person 
goes  into  another  country  and  resides  there, 
his  national  character  quoad  his  commercial 
transactions  will  be .  changed  ;  and  if  war 
should  intervene,  he  must  quit  the  country,  or 
his  continuance  will  be  evidence  of  his  inten- 
tion to  remain,  and  to  be  considered  a  citizen 
of  that  countrv.  The  cases  are  very  strict  on 
this  subject.  "(1  Johns.  Cas.,  363  ;  1  Cai.,  60  ; 
1  Rob.  Adm.,  1  ;  The  Vigilantia,  Id;  The 
Adriana,  313  ;  The  Harmony,  2  Rob.  Adm., 
322  ;  The  Indian  Chief,  3  Rob.,  12  ;  I  he  Dree 
Gebroeders,  4  Rob  ,  232;  The  Diana,  5  Rob., 
60  ;  The  Ocean,  5  Rob.,  91  ;  The  Boedes  Lust, 
5  Rob.,  233,  248  ;  The  President,  5  Rob.,  277  ; 
132*]  Jonge  Klassina,  5  Rob.,  297  ;  *  Wheat, 
on  Captures,  141,  157  ;  The  Ne-ptunus,  6  Rob., 
403;  The  Ann  Green,  1  Gall.,  274;  The 
Joseph,  1  Gall. ,545;  Tlie  Fiunets,  Id.,  614, 
618 :  7  Cranch,  542  ;  Tlie  Venus,  8  Cranch, 
253  ;  The  Francis,  8  Cranch,  335,  363 ;  The 
Rugen,  1  Wheat. ,  65 ;  Mary  and  Susan,  1 
Wheat.,  25;  2  Wheat.,  Appendix,  1,  27,  28, 
29.) 

Mr.  Emmet,  in  reply,  said  the  cases  cited  did 
not  apply  to  this  case.  K.  was  a  neutral,  and 
the  intervention  of  the  war  between  the  U.  S. 
and  G.  B.  made  no  difference  as  to  him.  He 
was  not  bound  to  quit  the  country.  He  might 
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stay  or  go,  as  he  pleased,  precisely  as  in  time 
of  peace. 

It  is  true  that  a  residence  for  an  indefinite 
period,  connected  with  other  circumstances, 
would  be  evidence  of  an  intention  to  change 
his  domicil;  but  what  are  those  circumstances? 
They  must  be  such  as  to  show  that  the  party 
mingles  himself  with  the  business  and  affairs 
of  the  country.  No  doubt  one  day's  residence 
would  be  sufficient,  if  coupled  with  a  declared 
intent  permanently  to  reside  in  the  country  ; 
otherwise,  not.  A  neutral  may  be  here  for 
health  or  pleasure.  The  question  is,  has  he 
come  here  for  the  purpose  of  business  ?  Does 
he  mingle  himself  with  the  business  and  con- 
cerns of  the  country  ? 

SPENCER,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiffs  claim  for  a  total  loss,  on  the 
ground  that  the  vessel,  having  sailed  on  the 
voyage,  was  never  heard  of  afterwards  ;  and 
a  year  and  a  day  having  elapsed,  she  is  pre- 
sumed to  be  lost.  The  claim  is  resisted:  1. 
Because  there  is  no  proof  that  the  vessel  ever 
sailed.  2.  That  there  was  a  breach  of  the  war- 
ranty as  to  the  Swedish  ownership  of  the 
goods  insured,  Kraffts  having  lost  his  Swedish 
and  acquired  an  American  character,  by  being 
domiciled  here. 

This  last  point  will  be  first  considered.  The 
plaintiffs  had  a  mercantile  establishment,  as 
partners,  in  St.  Bartholomew's,  several  years 
prior  to  February,  1814;  and  it  is  proved,  also, 
that  Kraffts  came  to  this  country  for  the  re- 
covery of  his  health  in  1811,  and  has  ever 
since  continued  to  reside  here,  being  occasion- 
ally at  New  York,  Philadelphia  and  Balti- 
more, having  agents  at  those  places,  who  gen- 
erally Corresponded  with  and  trans-  [*133 
acted  the  business  of  the  house  of  Elbers  & 
Kraffts,  at  St.  Bartholomew's;  Kraffts  having, 
himself,  in  one  instance,  in  1813,  made  a  pur- 
chase of  produce  for  the  house,  which  he 
shipped  to  it,  when  Kraffts  was  present  at 
New  York  ;  that  his  agents  there  advised  and 
consulted  with  him  on  the  business  of  the 
house,  and  constantly  kept  the  house  in  St. 
Bartholomew's  advised  of  the  business  transac- 
tions in  this  country,  and  that  Kraffts  applied 
to  T.  Myer,  one  of  his  agents  in  New  York, 
saying  he  wanted  an  agent  in  Philadelphia, 
and  received  letters  to  Bohlen  &  Co.  upon 
that  subject.  It  does  not  appear  that  he  had 
any  compting  house. 

It  is  an  established  principle,  not  only  in  the 
prize  courts,  but  in  the  common  law  courts, 
that  shipments  made  by  merchants  actually 
domiciled  in  the  enemy's  country,  at  the  break- 
ing out  of  a  war,  partake  of  the  nature  of  the 
enemy's  trade,  and  as  such  are  subject  to 
belligerent  capture.  The  only  question  then 
is,  whether  Kraffts  was  temporarily  here,  or 
whether  he  was  here  animus  manendi.  He  hav- 
ing remained  in  the  U.  S.  for  such  a  length  of 
time,  the  presumption  of  law  is,  that  it  was  his 
intention  to  reside  here  permanently  ;  and  he 
is  bound  to  explain  the  circumstances  of  his 
residence,  to  repel  that  presumption.  This  is 
the  doctrine  of  the  British  Admiralty  Court  (1 
Rob.,  102);  and  it  is  founded  in  good  sense 
and  the  plainest  principles  of  policy.  The 
fact  of  a  person's  residing  in  a  country f  for  a 
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considerable  period,  leads  to  the  conclusion 
that  he  has  adopted  it  as  the  place  of  his  resi- 
dence. If  the  real  fact  be  otherwise,  he  alone 
can  show  it.  Kraff ts  came  to  this  country  for 
his  health;  but  he  has  not  shown  that  the  state 
of  his  health  required  his  continuance  here. 
We  find  him,  on  one  occasion,  actually  pur- 
chasing a  cargo  to  be  sent  to  St.  Bartolomew's, 
constituting  a  commercial  agent,  and  superin- 
tending the  concerns  of  the  house,  by  advising 
with,  and  consulting  the  agents  of  the  house, 
in  relation  to  their  business  with  the  firm.  In- 
deed, there  is  no  proof  that  Kraffts  ever  talked 
of  returning  to  St.  Bartholomew's,  or  that  he 
ever  explained  himself  to  anyone  that  he  was 
here  for  mere  temporary  purposes. 

In  the  case  of  The  Jonge  Klassima,  5  Rob., 
134*J  297,  the  *claimant  took  the  ground 
that  he  was  not  to  be  deemed  a  resident  in  the 
hostile  country,  because  he  had  no  fixed 
compting  house  there.  Sir  William  Scott  de- 
clared that  circumstance  not  to  be  decisive. 
He  asks,  how  much  of  the  great  mercantile 
concerns  of  the  Kingdom  are  carried  on  in  cof- 
fee houses  ?  He  says  it  is  a  vain  idea  that  a 
compting  house,  or  fixed  establishment,  is 
necessary  to  make  a  man  a  merchant  of  any 
place  ;  if  he  is  there  himself,  and  acts  as  a 
merchant,  it  is  sufficient. 

In  Livingston,  &  Gilchrist  v.  Md.  Ins.  Co., 
7  Oranch,  54*2,  Mr.  Justice  Story  says,  "it 
is  perfectly  immaterial  what  is  the  trade  in 
which  the  party  is  engaged,  or  whether  he  be 
engaged  in  any.  If  he  be  settled  bonafide  in  a 
country,  with  the  intention  of  indefinite  resi- 
dence, he  is,  as  to  all  foreign  countries,  to  be 
deemed  a  subject  of  that  country."  What 
constitutes  a  settlement  in  the  country,  is  to  be 
collected  from  all  the  circumstances  of  the  case. 

It  seems  to  me  not  to  admit  of  a  doubt,  that, 
by  the  well  understood  law  of  nations,  the 
facts  disclosed  in  this  case,  and  the  absence  of 
all  proof  that  Kraffts  was  here  temporarily,  or 
that  he  intended  to  return  at  any  future  time 
to  St.  Bartholomew's,  are  decisive  that  he  had 
an  indefinite  intention  to  remain  here  ;  and  es- 
pecially as  he  was  actually  engaged  in  super- 
intending the  business  of  his  house  in  their 
concerns  in  this  country.  The  warranty  is, 
therefore,  broken  and  falsified ;  the  property 
insufred  would  have  been  liable  to  belligerent 
capture  and  condemnation. 

It  becomes  unnecessary  to  examine  and  decide 
the  first  point.  With  regard  to  the  return  of 
the  premium,  as  the  policy  never  attached,  and 
as  there  is  no  ground  to  presume  any  fraud  in- 
tended on  the  underwriters,  the  plaintiffs  are 
entitled  to  it ;  the  court,  however,  have  not  the 
requisite  facts  to  enable  them  to  pronounce 
how  much  is  to  be  recovered.  This,  however, 
the  parties  can  ad  just  between  themselves. 

Judgment  for  the  plaintiff,  for  a  return  of  the 
premium  only. 
Cited  iu-31  Barb.,  476;  1  Abb.  N.  S.,  174;  1  Bradf .,  83. 
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Common  Schools — Clerk  of — Qualifying  Before 
Official  Ads,  Sufficient^— District  Clerk  may  be 
Collector. 

It  Li  not  necessary  that  the  clerk  of  a  school  dis- 
trict, appointed  under  the  13th  section  of  the  Act 
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for  the  Better  Establishment  of  Common  Schools, 
passed  April  15, 1814  (sees.  37,  ch.  192),  should  take  the 
oath  prescribed  by  law  within  fifteen  days  from  the 
time  of  his  appointment ;  and  it  is  sufficient  if  he 
qualifies  before  any  official  act  done  by  him. 

The  same  person  may  be  appointed  district  clerk 
and  collector  of  the  district  at  the  same  time,  there 
being  nothing  incompatible  in  the  two  offices. 

Citation— Act,  sess.  37,  ch.  192,  sees.  13, 15. 

ERROR,  on  certwrariio  a  justice's  court. 
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The  defendant  in  error  brought  an  action  of 
trespass  in  the  court  below,  against  the  plaint- 
iff in  error,  for  taking  and  carrying  away  his 
goods  and  chattels.  The  defendant  below 
pleaded  not  guilty,  and  justified  under  a  war- 
rant issued  by  the  trustees  of  school  district 
No.  7,  in  the  town  of  Clarence.  The  defend- 
ant below,  at  the  trial,  admitted  taking  the 
chattels,  and  produced  a  warrant  purporting 
to  be  issued  by  the  trustees  of  the  school  dis- 
trict, directed  to  the  defendant,  as  collector  of 
that  district.  The  execution  of  the  warrant 
was  admitted,  but  not  that  the  persons  sign- 
ing it  were  trustees,  or  that  there  was  any  such 
school  district.  The  defendant  produced  a 
paper,  purporting  to  be  a  record  of  a  district 
meeting,  holden  the  4th  of  April,  1816,  by 
which  it  appeared  that  the  defendant  was 
chosen  clerk  and  collector  of  the  district,  and 
that  the  persons  who  issued  the  warrant  were 
chosen  trustees.  It  also  appeared  that  the 
defendant  took  the  oath  prescribed  by  law  on 
the  3d  of  May.  The  plaintiff  objected  to  the 
legality  of  the  proceeding :  1.  That  the  oath 
taken  by  the  defendant  was*  not  taken  within 
fifteen  days.  2.  That  the  defendant  could  not 
hold  the  two  offices  of  clerk  and  collector.  3. 
That  the  provisions  of  the  Statute  had  not 
been  pursued  in  forming  the  school  district. 
Judgment  was  rendered  for  the  plaintiff  be- 
low. 

Per  Curiam.  The  13th  section  of  the  Act 
for  the  Better  Establishment  of  Common 
Schools,  passed  April  15th,  1814  (sess.  37,  ch. 
192),  authorizes  the  freeholders  and  inhabitants 
of  each  school  district  "  to  choose  one  district 
clerk,  to  keep  the  record  and  proceedings  of 
such  meetings,  who  shall  be  qualified  by  oath 
or  affirmation,  as  town  clerks  by  law  are  quali- 
fied, and  which  oath,  &c. ,  shall  be  kept  on  file 
in  the  office  of  said  district  clerk,  and  also 
three  trustees  to  manage  the  concerns  of  such 
district,  and  one  district  collector."  The  Act 
*does  not  declare  that  neglecting  to  [*136 
take  the  oath  for  fifteen  days  amounts  to  a  re- 
fusal to  serve  ;  but  in  the  15th  section,  it 
authorizes  the  district  to  supply  vacancies,  in 
case  any  of  the  offices  shall  be  vacated  by 
death,  of  a  refusal  to  serve,  removal  out  of  the 
district,  or  incapacity.  In  the  present  case, 
the  district  has  not  considered  the  office  vacant, 
and  the  defendant  having  qualified  before 
any  act  done  by  him,  he  was  a  legal  district 
clerk. 

There  is  no  prohibition  in  the  Act  to  confer 
the  offices  of  district  clerk  and  collector  upon 
the  same  person,  and  there  is  no  incompati- 
bility in  the  offices. 

The  third  objection  admits  that  a  school  dis- 
trict, as  stated  in  the  warrant,  had  been 
formed  ;  but  points  out  no  specific  objection 
as  to  the  mode  or  manner  of  its  being  formed. 
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It  may,  therefore,  be  considered,  as  agreed  be- 
tweeu  the  parties,  that  there  was  such  a  school 
district  as  that  stated  in  the  warrant,  and  that 
everything  was  regularly  done,  except  what 
was  specially  objected  to,  and  that  objection 
being  unfounded,  the  judgment  must  be  re- 
versed. 

Judgment  reversed. 

Cited  in-39  Barb.,  101 ;  42  Barb.,  42. 


PHILLIPS  v.  BERICK. 

Effect  of  Former  Judgment  Apparently  for  same 
Cause  of  Action— Prims.  Facie  Evidence  Only 
— Parol  Evidence  Admissible  to  Show  Causes 
of  Action  Really  Distinct. 

The  record  of  a  former  recovery  apparently  for 
the  same  cause  of  action  as  that  which  is  the  foun- 
dation of  a  subsequent  suit,  is  prima  facie  evidence 
only  that  the  demand  had  been  once  tried,  and  the 
plaintiff  may  repel  it,  by  showing  that  it  was  a  dis- 
tinct demand,  in  relation  to  which  no  testimony  had 
been  offered  on  the  trial  in  the  former  cause,  and 
that  it  arose  out  of  a  distinct  and  unconnected 
transaction.  • 

Where  a  claim  is  submitted  to  a  jury,  and  disal- 
lowed by  them,  a  verdict  and  judgment  thereon  are 
a  conclusive  bar  to  a  second  action  for  the  same 
cause. 

So,  where  the  jury  allow  the  plaintiff  only  a  part 
of  his  demand,  and  less  than  he  was  entitled  to  re- 
cover. 

So,  if  the  plaintiff  bring  an  action  for  a  part  only 
of  an  entire  and  indivisible  demand,  the  verdict  and 
Judgment  in  that  action  are  a  conclusive  bar  to  a 
subsequent  suit  for  another  part  of  the  same  de- 
mand. 

A  claim  arising  from  one  entire  contract,  or  from 
one  single  tortious  act,  cannot  be  divided  into  dis- 
tinct demands,  and  made  the  subject  of  separate 
actions. 

Citations— 2  Johns.,  210 ;  15  Johns.,  432 ;  15  Johns., 
229 ;  2  Johns.,  229 ;  6  T.  R..  607  :  2  Str.,  12,  69. 

IN  ERROR,  to  the  Court  of  Common  Pleas 
of  the  County  of  Montgomery. 

The  plaintiff  in  error  brought  an  action  in 
the  court  below  against  the  defendant  in  error. 
137*]  The  declaration  contained  *a  single 
count  in  indebitatus  assumpsit,  in  which  the 
plaintiff  alleged  that  the  defendant,  on  the  1st 
of  October,  1817,  was  indebted  to  him  in  the 
sum  of  $300,  for  work  and  labor  ;  and  being 
so  indebted,  promised,  &c.  The  defendant 
pleaded  non  assumpsit  and  the  Statute  of 
Limitations.  The  cause  was  tried  at  the  June 
Term,.  1818,  of  the  court  below. 

At  the  trial,  the  plaintiff's  counsel  offered  to 
prove  that  the  defendant  was  indebted  to  the 
plaintiff  for  work  and  labor  done  and  per- 
formed by  the  plaintiff  for  the  defendant,  be- 
fore the  8th  of  March,  1817  ;  whereupon  the 
defendant's  counsel  objected  to  the  admission 
of  the  evidence,  and  produced  the  record  of  a 
judgment  rendered  in  the  court  below,  in  Sep- 
tember Term,  1817,  in  favor  of  the  plaintifl 
against  the  defendant,  for  $178.  The  declara- 
tion in  that  action  contained  counts  in  indebi 
talus  assumpsit,  for  $1,000  for  goods  sold,  and 
for  the  like  sum  for  work  and  Tabor,  materials 
found,  &c.,  by  the  plaintiff  for  the  defendant, 
alleging  the  debt  to  have  arisen  on  the  8th  oi 
March,  1817.  It  was  contended  that  this  rec 


NOTE.— Former  recovery—Record — Parol  evidence 
to  explain.  Compare  Manny  v.  Harris,  2  Johns..  24 
note. 
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ord  was  conclusive  to  preclude  the  plaintiff 
Prom  giving  evidence  of  any  demand  for  work 
and  labor,  arising  before  the  8th  of  March, 
1817.  The  plaintiff's  counsel  insisted  that 
whatever  miglit  be  the  legal  effect  of  the  rec- 
ord, if  properly  introduced,  yet  that  the  evi- 
dence was  premature,  until  the  plaintiff  had  had 
an  opportunity  of  substantiating  his  cause  of 
action.  The  court,  however,  ruled  that  it  was 
introduced  at  a  proper  time.  The  plaintiff's 
counsel  then  insisted  that  the  record  was  not 
sufficient  to  exclude  proof  of  his  demand,  pro- 
vided he  could  also  prove  that  no  testimony  in 
relation  to  the  snme  demand  had  been  offered 
on  the  former  trial  ;  but  the  court  decided  that 
the  record  was  conclusive  to  show  that  every 
demand  which  the  plaintiff  had  against  the 
defendant  for  work  and  labor  prior  to  the  8th 
of  March,  1817,  had  been  tried  and  determined; 
and  accordingly  nonsuited  the  plaintiff. 

The  plaintiff  tendered  a  bill  of  exceptions  to 
the  opinion  of  the  court  below,  which  was  re- 
moved into  this  court  by  writ  of  error. 

*Mr.  Conkling,  for  the  plaintiff  in  er-  [*1 38 
ror,  after  reading  the  bill  of  exceptions,  was 
stopped  by  the  court.  He  mentioned  the  cases 
on  which  he  relied:  Snider  &  Van  Vechlen  v. 
Gray,  2  Johns. .  227  ;  Rice  v.  King,  7  Johns. , 
20 ;  Johnson  v.  Smith,  8  Johns. ,  383  ;  Hitchin 
v.  Campbell,  2  Bl.,  827,  831  ;  3  Wils.,  304.  S 
C.  ;  Seddon  v.  Tutop,  6  T.  R.,  607  ;  Ravee  v. 
Farmer,  4  T.  R.,  146.  147  ;  Qolightly  v.  Jellico, 
lb.,  note. 

Mr.  Cody,  contra,  contended  that  the  verdict 
and  judgment  were  conclusive,  as  to  every- 
thing which  was  fairly  at  issue  between  the 
parties,  unless  the  record  itself  showed  that 
there  was  something  which  had  not  been  and 
could  not  be  tried  in  the  first  action.  In 
Brockway  v.  Kinney,  2  Johns.,  210,  the  court 
say  the  verdict  must  be  conclusive.  If  the 
plaintiff,  at  the  first  trial,  had  not  chosen  to 
hazard  a  verdict,  he  should  have  entered  a 
nolle  prosequi  on  the  charge,  or  consented  to  a 
nonsuit.  (Manny  v.  Harris,  2  Johns.,  24,  30  ; 
1  Johns.  Cas.,  492  ;  Earle  v.  Hinton,  2  Str., 
733  ;  Markham  v.  Middleton,  2  Str.,  1259.) 

SPENCER,  /.,  delivered  the  opinion  of  the 
court : 

There  are  some  principles  which  have  vbeen 
urged  on  the  argument  admitting  of  no  doubt — 
where,  for  instance,  a  demand  of  a  party  is 
submitted  to  a  jury,  and  they  see  fit  to  disallow 
it,  either  for  want  of  sufficient  proof,  or  for 
any  other  cause,  a  verdict  and  judgment  there- 
on is  conclusive,  and  the  same  demand  is 
barred  forever.  This  principle  was  recognized 
in  Brockway  v.  Kinney,  2  Johns.,  210.  So, 
also,  if  the  plaintiff's  demand  consist  of  a 
claim  indivisible  in  its  nature,  as  in  the  case  of 
Farrington  &  Smith  v.  Payne,  15  Johns.,  432, 
where  several  actions  of  trover  were  brought, 
for  the  tortious  taking  of  several  articles  of 
goods  at  the  same  time  and  by  one  act,  we 
held  that  the  party  could  not' be  vexed  by 
having  the  claim  split  up  into  separate  suits 
for  each  article  ;  and  as  in  the  case  of  Smith 
v.  Jones,  15  Johns.,  229,  where  the  plaintiff 
brought  several  suits  for  three  barrels  of  pot- 
ashes, sold  at  the  same  time,  we  held  the  con- 
tract to  be  entire,  and  that  several  suits  could 
not  be  maintained. 

JOHNS.  REP.,  16. 
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139*]  *But  the  question  here  is,  whether  a 
recovery  by  the  plaintiff,  for  work,  labor  and 
services,  which  were  said  to  have  been  done 
on  the  8th  of  March,  1817,  was  a  bar  to  any 
other  claim  for  work,  labor  and  services  done 
and  performed  before  that  time,  although  it 
should  appear,  not  only  that  it  was  not  the 
same  work  and  labor  for  which  a  recovery 
had  already  been  had,  but  that  it  was  an  en- 
tirely disconnected  and  distinct  piece  of  ser- 
vice. The  decision  of  the  court  below,  by  the 
generality  of  their  decision,  precluded  any  in- 
quiry into  the  facts,  whether  the  demand  for 
work  and  labor,  which  the  plaintiff  offered  to 
prove,  had  been  submitted  to  the  jury  on  the 
former  trial,  and  whether  it  had  not  been  per- 
formed under  a  distinct  contract ;  for  they 
ruled  that  the  record  was  conclusive  to  show 
that  every  demand  which  the  plaintiff  had 
against  the  defendant,  for  work  and  labor,  be- 
fore the  8th  of  March,  1817,  had  been  tried 
and  determined  ;  and  that  the  plaintiff  should 
not  give  evidence  of  any  such  demand ;  thus 
precluding  him  from  showing  that  the  work 
and  labor  claimed  in  this  action  had  not  been 
passed  upon,  and  that  it  arose  from  a  distinct 
and  independent  contract.  In  this  the  court 
below  have  erred.  In  Snider  &  Van  Vechten 
v.  Oroy,  2  Johns.,  239,  it  was  decided  that  a 
recovery  in  a  former  action,  apparently  for 
the  same  cause,  is  only  prima  facie  evidence 
that  the  subsequent  demand  has  been  tried, 
but  that  it  was  not  conclusive  ;  and  we  referred 
to  the  case  of  Seddon  v.  Tutop,  6  T.  R.,  607, 
as  perfectly  applicable,  and  in  point.  Now, 
evidence  that  establishes  a  fact  prima  fade  may 
be  overthrown  by  proof,  that  the  presumption 
which  the  law  raises  is  not  consistent  with  the 
real  truth  of  the  case.  The  plaintiff  would 
have  been  required  to  show,  clearly  and  satis- 
factorily, that  the  work  and  labor  for  which 
he  sought  to  recover  was  not  the  same  for 
which  he  recovered  in  the  former  cause,  and 
also  that  it  grew  out  of  a  distinct  contract  ; 
for,  undeniably,  if  one  man  labors  for  another 
for  a  year,  on  the  same  hiring,  he  cannot  split 
up  the  demand  and  sue  for  each  day's  work. 
If  we  test  the  rule  we  have  laid  down  by 
the  rules  of  pleading,  the  same  result  will  be 
found.  The  defendant,  had  he  pleaded  spe- 
cially, must  have  stated  a  former  recovery  for 
14O*]  *damages  which  the  plaintiff  had  sus- 
tained, as  well  by  means  of  not  performing  the 
same  identical  promises,  &c.  The  replication 
would  be,  that  the  promises  in  this  action  were 
not  the  same  identical  promises  for  the  non- 
performance  whereof  the  plaintiff  had  not  re- 
covered by  the  said  judgment.  This  would 
have  formed  an  issue  to  the  country,  and  the 
inquiry  in  pais  would  be,  whether  the  former 
recovery  included  the  demand  now  in  contest, 
and  the  burden  of  proof  would  be  thrown  on 
the  plaintiff.  The  record  would  be  prima 
fttcie  evidence  for  the  defendant,  and  this  the 
plaintiff  would  have  to  meet  and  overthrow, 
by  showing  for  what  the  former  recovery  was, 
and  that  the  claim  set  up  anew  had  not  been 
submitted  to  the  jury,  and  was  a  distinct  trans- 
action, not  so  identified  with  the  former  as  to 
render  it  an  entire  contract,  incapable  of  sub- 
division. 

There  is  no  case  or  dictum  which  requires 
the  party  to  join  in  one  suit,  several  and  dis- 
JOIINS.  REP.,  16. 


tinct  causes  of  action.  It  is  true  the  court 
may,  to  prevent  vexation  and  cost,  consolidate, 
under  some  circumstances,  several  suits 
brought  and  pending  at  the  same  time.  It 
is  in  the  election  of  the  plaintiff,  if  he  has  dis- 
tinct causes  of  action,  to  sue  upon  all  or  any 
of  them,  when  he  pleases ;  and  he  has  the 
further  election  to  unite  in  one  suit,  under  cer- 
tain restrictions  not  now  necessary  to  be  stated, 
several  causes  of  action  ;  but  the  defendant 
cannot  compel  him  to  do  this.  If,  then,  the 
plaintiff  is  not  bound  to  unite  in  one  suit  two 
distinct  causes  of  action  ;  and  if  the  plaintiff 
has  a  right  to  elect  to  proceed  by  separate 
suits,  and  obtain  judgment  on  one  of  his  causes 
of  action,  upon  what  principle  is  it  that  he 
shall  lose  his  deferred  cause  of  action,  merely 
because  it  resembles  the  one  on  which  he  has 
obtained  judgment  ?  The  law  is  not  so  incon- 
sistent in  its  provisions,  nor,  indeed,  so  unjust 
as  to  deny  to  the  party  the  means  and  the 
right  of  showing,  that  although  there  is  a  re- 
semblance between  the  causes  of  action,  and 
they  belong  to  the  same  family,  yet  that  there 
is  not  an  identity,  but  that,  in  truth,  they  are 
distinct  and  different.  The  defendant's  coun- 
sel placed  great  reliance  on  the  cases  of  Mark- 
ham  v.  Middleton,  2  Str.,  12,  59.  There  the 
plaintiff  sued  for  an  apothecary's  bill,  and  on 
executing  the  writ  of  inquiry,  by  accident, 
was  unprepared  to  prove  *the  bill.  The  [*141 
sheriff  thought  he  could  not  adjourn,  and  the 
jury  gave  one  penny  damages.  The  court 
thought  it  hard  that  the  plaintiff  should  be 
paid  a  large  debt  with  one  penny,  as  they  said 
he  would  be,  if  this  verdict  stood,  and  set 
aside  the  inquisition.  Lord  Kenyon,  in  speak- 
ing of  this  case,  says  the  plaintiff  had  but  one 
demand,  and  though  the  jury  gave  inadequate 
damages,  he  would  have  been  barred  by  the 
verdict,  if  it  had  stood.  In  the  present  case, 
the  plaintiff  was  not  allowed  to  show  that  the 
compensation  for  the  work  and  labor  he  now 
claims  arises  from  a  different  demand  than  the 
one  he  before  recovered  on.  There  is  no  dis- 
crepancy between  the  cases,  and  the  judgment 
must  be  reversed,  and  the  record  remitted  to 
the  court  below. 

Judgment  of  reversal. 

Cited  in— 6  Cow.,  231 ;  1  Wend.,  488 ;  2  Wend.,  374  : 
8  Wend.,  23 ;  12  Wend.,  506;  13  Wend.,  648;  19  Wend., 
208 ;  UN.  Y.,  426  ;  16  N.  Y.,  553  ;  53  N.  Y.,  624 :  81  N. 
Y.,  499 ;  19  Hun,  111 ;  28  Hun,  253 ;  21  Barb.,  318 :  31 
Barb.,  384 :  42  Barb..  273 ;  47  Barb.,  46 ;  49  Barb.,  556 ; 
62  How.  Pr.,  343 ;  2  Abb.  Pr.,  72  ;  7  Abb.  N.  C.,  459;  5 
Duer,  492 ;  48  Super.,  202;  1  Daly,  451 ;  3  Daly,  461 ; 
23  Cal.,387  ;  101  111.,  330 ;  59  Mo.,  362. 


FITCH  v.  THE   PEOPLE,  ex   rel.   PLATT. 

Practice — Forcible  Entry  and  Detainer — Indict- 
ment and  Trial  for — Damages,  under  Statute, 
Intended  only  to  Reimburse  Plaintiff  for  Costs 
of  Trial — For  ottw  Damages  Must  Resort  to 
Action  of  Trespass. 

On  the  trial  of  the  traverse  of  an  indictment  for 
a  forcible  entry  and  detainer,  the  justice  before 
whom  it  is  tried  is  authorized  by  the  5th  section  of 
the  Act  to  Prevent  Forcible  Entries,  &c.  (sess.  11, 
ch.  6, 1  N.  R.  L.,  98  ;  2  R.  S.,  509,  sec.  13),  to  assess  the 
costs  and  damages  of  the  party  complaining.  Held 
that  the  justice  cannot  award  to  the  party  a  gross 
sum,  independently  of  his  costs,  as  compensation 
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for  the  injury  sustained,  but  that  the  damages  given 
by  the  Statute  were  intended  only  to  reimburse  the 
party  prosecuting,  after  the  trial  of  the  traverse, 
the  costs  which  he  had  been  put  to  on  that  particu- 
lar ocasion :  and  that  for  other  damages  arising 
from  the  wrongful  entry,  he  must  resort  to  his 
action  of  trespass. 

Citation— Stat.  31  Eliz.,  ch.ll. 

IN  ERROR,  on  certiorari,  to  remove  the  pro- 
ceedings before  a  justice  of  the  peace  under 
the  Act  to  Prevent  Forcible  Entries  and  De- 
tainers. (Sess.  tl,  ch.  6;  N.  R.  L.,  96  ;  2  R. 
S.,  509,  sec.  13.) 

It  appeared  from  the  return  to  the  certwrari 
that  the  justice,  on  complaint  made  to  him,  re- 
paired to  the  place  and  finding  that  Fitch,  the 
plaintiff  in  error,  was  holding  the  premises 
forcibly  after  a  forcible  entry  by  him,  imposed 
a  fine  of  $12.50.  Process  was  then  issued  to 
summon  a  jury  to  inquire  of  the  forcible  entry 
and  detainer.  A  jury  was  convened  and  a  bill 
or  inquisition  found.  The  plaintiff  in  error 
traversed  the  force,  and  another  jury  was  sum- 
moned to  try  the  traverse  and  the  plaintiff  was 
found  guilty;  whereupon  the  justice  ad  judged 
that  Platt  should  recover  $200  for  his  dam- 
ages and  $11.65  for  his  costs  ;  and  issued  a 
142]  *writ  of  destitution,  and  an  execution 
to  levy  the  damages  and  costs  awarded. 

The  proceedings  were  regular  in  point  of 
form  ;  and  the  only  question  arising  in  the  case 
was,  whether  the  justice  had  authority,  under 
the  5th  section  of  the  Statute,  to  adjudge  to  the 
party  damages  independently  of  his  costs.  The 
material  parts  of  this  section  of  the  Statute  are 
as  follows  :  "  The  person  or  persons  so  con- 
victed shall  pay  such  costs  and  damages  to  the 
party  complaining  as  shall  be  assessed  by  the 
justices  or  justice,  before  whom  the  same  is 
tried,  or  by  the  Supreme  Court,  if  the  pro- 
ceedings shall  be  removed  into  the  Supreme 
Court  before  such  trial  as  aforesaid  ;  the  same 
costs  and  damages  to  be  recovered  and  levied  in 
the  same  manner  as  cost  and  damages  upon 
judgments  in  other  actions  are  recovered." 

SPENCER,  /.,  delivered  the  opinion  of  the 
court  : 

The  Statute  provides  that  after  a  trial  on  the 
traverse,  if  the  traverse  taken  be  tried  against  a 
person  indicted,  that  the  person  convicted  shall 
pay  such  costs  and  damages  to  the  party  com- 
plaining as  shall  be  assessed  by  the  justices  or 
justice  before  whom  the  same  is  tried.  In  this 
respect  our  Statute  is  substantially  a  transcript 
of  the  Stat.  31st  Eliz.,  ch.  11,  and  yet  I  can 
find  no  trace  of  a  precedent  or  adjudication, 
that  the  justices  who  award  restitution  may, 
under  this  Act.  exercise  such  high  and  unlim- 
ited discretion  as  to  impose  upon  the  party  the 
payment  of  a  gross  sum  in  damages  as  contra- 
distinguished from  costs.  None  of  the  com- 
mentators on  this  Statute  give  color  to  the 
notion  that  a  justice  of  the  peace  possesses  this 
extraordinary  power  ;  and  it  is  contrary  to  the 
genius  of  our  government  and  to  every  idea  of 
civil  liberty,  that  a  single  magistrate  should  be 
armed  with  such  an  undefined  and  arbitrary 
power;  this  very  Statute  limits  the  fine  to  be 
imposed  by  a  justice  of  the  peace,  on  the  view 
of  the  force,  to  £5  ;  and  it  never  could  have 
been  the  intention  of  the  Act  to  vest  in  a  single 
justice  the  authority  to  inflict  any  penalty  he 
pleased  in  the  nature  of  damages. 
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The  terms  of  the  Act  justify  the  construc- 
tion adopted  by  the  court:  the  word  "  dam- 
ages "  is  considered  in  the  law  in  *two  [*143 
several  significations,  the  one  properly  and 

fenerally,  the  other  relatively;  properly,  when 
amages  are  founded  upon  the  statutes  where 
costs  are  included  within  the  word  "damages," 
and  taken  as  damages  ;  relatively,  when  the 
injury  declared  upon  existed  before  the  writ 
brought,  and  is  the  foundation  of  the  suit ;  in 
such  case  damages  do  not  mean  costs.  The 
evident  object  of  the  part  of  the  Statute  under 
consideration  was  to  give  costs  to  the  party 
prosecuting,  after  the  trial  of  the  traverse,  to- 
reimburse  his  costs  on  that  particular  occasion; 
for  the  wrongful  entry,  the  injured  party  has 
his  remedy  by  action  of  trespass  at  common 
law,  and  in  some  cases  under  the  Statute,  and 
there  can  exist  nq  reason  for  this  summary  as- 
sessment of  damages ;  and  if,  in  judgment  of" 
law,  they  were  legally  assessed,  there  would 
exist  no  remedy  or  redress  against  the  most  ex- 
orbitant, arbitrary  and  unjust  assessments. 

That  part  of  the  proceedings  which  adjudges 
damages  to  $200  against  Fitch,  must  be  quashed 
for  the  excess  of  jurisdiction  in  the  justice. 

Cited  in— 9  Cow.,  29. 


HARTFORD  v.  PALMER. 

Intoxicated  Person  Offered  as  Witness — Properly 
Rejected — Discretion  of  Court. 

A  witness  who  is  in  a  state  of  intoxication  ought 
not  to  be  sworn,  or  be  permitted  to  testify. 

And  the  court,  before  which  the  witness  is  pro- 
duced, may  decide  from  its  own  view,  whether  the 
witness  is  in  such  a  situation  that  he  ought  not  to- 
be  admitted. 

Persons  totally  deprived  of  memory  and  under- 
standing, or  who  are  laboring  under  a  temporary 
privation  of  them,  when  offered  to  testify,  are  not 
admissible  witnesses. 


I 


N  ERROR,  on  cerlwrari  to  a  justice's  court. 


In  this  case  a  verdict  and  judgment  were- 
rendered  for  the  defendant  below,  on  which 
the  plaintiff  below  brought  a  certiorari ;  and 
the  only  question  arising  on  the  return  was, 
whether  the  justice  ought  to  have  refused  to- 
swear  a  witness  who  was,  when  offered  to  tes- 
tify, in  a  state  of  intoxication. 

Per  Curiam.  We  are  of  opinion  that  the 
justice  decided  correctly  in  refusing  to  swear 
the  witness.  Peake  lays  down  this  proposition, 
which  cannot  fail  to  command  the  assent  of 
all  mankind,  "  that  all  persons  who  are  ex- 
amined as  witnesses  must  be  fully  possessed  of" 
their  understanding  ;  *that  is,  such  an  [*144 
understanding  as  enables  them  to  retain  in 
memory  the  events  of  which  they  have  been 
witnesses  and  gives  them  a  knowledge  of  right 
and  wrong  ;  that  therefore  idiots  and  lunatics,, 
while  under  the  influence  of  their  malady,  not 
possessing  this  share  of  understanding,  are  ex- 
cluded." This  principle  necessarily  excludes 
persons  from  testifying  who  are  besotted  with, 
intoxication  at  the  time  they  are  offered  as 
witnesses  ;  for  it  is  a  temporary  derangement 
of  the  mind  ;  and  it  is  impossible  for  such  men 
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to  have  such  a  memory  of  events,  of  which 
they  may  have  had  a  knowledge,  as  to  be  able 
to  present  them  fairly  and  faithfully,  to  those 
who  are  to  decide  upon  contested  facts.  A 
present  and  existing  intoxication,  to  a  consid- 
erable degree,  utterly  disqualifies  the  person  so 
affected  to  narrate  facts  and  events  in  a  way  at 
all  to  be  relied  on.  It  would,  we  think,  be 
profaning  the  sanctity  of  an  oath  to  tender  it 
to  a  man  who  had  no  present  sense  of  the  ob- 
ligations it  imposed.  Indeed,  it  would  be  a 
scandal  to  the  administration  of  justice  to  allow, 
for  a  moment,  the  rights  of  individuals  to  be 
jeopardized  by  the  testimony  of  any  man  labor- 
ing under  the  beastly  sin  of  drunkenness.  The 
return  does  not  state  the  degree  of  intoxication 
which  the  justice  considered  sufficient  to  ex- 
JOHNS.  REP.,  16. 


elude  the  witness  ;  but  we  are  to  presume  that 
it  was  evident  and  palpable  ;  and  every  court 
must  necessarily  have  the  power  to  decide, 
from  their  own  view  of  the  situation  of  the 
witness  offered,  whether  he  be  intoxicated  to 
such  a  degree  as  that  he  ought  not  to  be  heard ; 
nor  can  this  lead  to  any  improper  consequences ; 
for  if  the  witness  was  not  so  intoxicated,  the 
justice  would  be  responsible  in  an  action  for  a 
false  return.  We  cannot  withhold  our  appro- 
bation of  the  firmness  which  the  magistrate  has 
evinced  on  this  occasion,  in  refusing  to  admin- 
ister an  oath  to  a  witness  thus  circumstanced. 

Judgment  affirmed. 
Cited  in— 3  Abb.  N.  C.,  248. 


[END  OF  JANUARY  TERM,  1819.] 


CASES  ARGUED  AND  DETERMINED 


SUPREME  COURT  OF  JUDICATURE 


OF  THE 


STATE   OF  NEW    YORK. 


EN 


MAY  TERM,  1819,  IN  THE  FORTY-THIRD  YEAR  OF  OU%R  INDEPENDENCE. 


MEMORANDUM. — During  the  last  vacation, 
Mr.  Justice  SPENCER  was  appointed  Chief  Jus- 
tice, in  the  place  of  Mr.  Chief  Justice  THOMP- 
SON, wlio  resigned.  His  commission  was  dated 
February.9th,  1819. 

JOHN  WOODWORTH,  Esq.,  counselor  at  law, 
was  appointed  one  of  the  judges  of  this  court, 
in  the  place  of  Mr.  Justice  SPENCER,  promoted. 
His  commission  bears  date  March  27th,  1819. 


GORDON  AND  WOOD 

VALENTINE  AND  SMEDES. 

SAME  v.  SMEDES. 

Practice — Writs  Issued  in  Term  Time — Testing 
of— Amendment. 

Write  issued  in  term  must  be  tested  in  term ;  and 
if  tested  of  the  preceding  term,  they  may  be  set 
aside  for  irregularity.  But  the  court  will  allow  the 
plaintiff  to  amend  on  payment  of  costs. 

Citations— 1 N.  R.  L.,  318 ;  2  R.  S..  197,  sec.  5. 

MR.  BANCKER,  for  the  defendants,  moved 
to  set  aside  the  fi.  fa.  and  ca.  sa.  issued 
in  these  causes,  for  irregularity.  The  judg- 
ments were  entered  up  and  docketed  on  the 
quarto  die  post  of  January  Term  last,  being 
the  8th  of  January;  and  on  the  9th  of  Janu- 
ary, the  writs  of  execution  were  issued,  tested 
on  the  31st  of  October,  being  the  last  day  of 
the  preceding  term,  and  returnable,  iheji.  fa. 
14O*]  on-  *the  9th,  and  the  ca.  sa.  on  the 
13th  of  January,  in  January  Term.  The  ca. 
sa.  was  returned  and  filed  in  the  clerk's  office 
on  the  14th  of  January,  and  a  suit  was  there- 
upon commenced  against  the  bail. 

Mr.  P.  W.  Radcliff,  contra.  Writs  may  be 
tested  in  the  term  in  which  they  are  made  re- 
turnable, or  of  the  preceding  term.  (1  N.  R. 
L..  318;  2  R.  S.,  197,  sec.  5,  sess.  36,  ch.  3, 
sec.  2;  IN.  R.  L.,  501)  The  Act  is  not  im- 
perative ;  and  at  common  law,  an  execution 
may  be  tested  before  the  judgment.  (1  Sell. 
Pr.,  550.)  Sellon  says  if  writs  are  sued  out  in 
term,  they  are  generally  tested  the  first  day  of 
such  term.  (1  Sell.  Pr.,  89.)  It  does  not 
appear  to  be  indispensable,  in  all  cases,  that  a 
writ  issued  in  term  should  be  tested  in  term. 
90 


The  reason  for  testing  these  writs  of  the  pre 
ceding  term  was,  that  the  office  of  Chief  Jus- 
tice was  vacant.  (See  ante,  p.  1.)  At  any  rate, 
the  plaintiffs  are  entitled  to  amend. 

Per  Cariam.  The  teste  of  these  writs  was 
irregular.  Where  writs  are  issued  in  vaca- 
tion, they  may  be  tested  of  the  preceding 
term  ;  if  issued  in  term,  they  must  be  tested 
of  some  day  in  the  same  term.  (1  N.  R.  L. , 
318  ;  2  R.  S.,  197,  sec.  5.)  .- 

But  the  plaintiff  may  amend  his  writs  on  pay- 
ment of  costs. 

Cited  in— 1  Cow.,  314 ;  3  Wend.,  304. 


COOPER  v.  BISSELL. 

Practice — Venire — Executed  by  Person  other 
than  Sheriff— Pleading — Trespass  Vi  et  Ar- 
mis — Mi»joinder  of  Count. 

If  a  venire  be  executed  and  returned  by  any  other 
person  than  the  sheriff,  without  a  special  sugges- 
tion of  facts,  and  an  award  to  such  person,  upon 
the  record,  it  is  an  error  for  which  judgment  will 
be  reversed. 

Counts  in  trespass  vi  et  armis,  and  trover,  cannot 
be  joined  in  the  same  declaration,  the  judgment  on 
each  being  different. 

A  misjoinder  of  counts  is  a  fatal  defect,  on  de- 
murrer, and  arrest  of  judgment,  or  writ  of  error. 

Citations-1  Sell.  Pr.,  392 ;  Tidd.  Pr.,  11,  n.;  1  Chit, 
PL,  199;  Ld.  Raym.,  272;  2  Saund.,  117  e,  n.  2 ;  1  Chit. 
PL,  206. 

IN  ERROR,  to  the  Court  of  Common  Pleas 
of  the  County  of  Oneida. 
The  defendant  in  error  brought  an  action  in 
the  court  below  against  the  plaintiff  in  error. 
The  declaration  contained  two  counts  :  1.  A 
count  in  trespass,  for  breaking  the  plaintiff's 
close,  and  taking  and  carrying  away  his  horse; 
and,  2.  A  count  in  trover,  for  the  conver- 
sion of  the  plaintiff's  horse.  The  defendant 
below  pleaded  not  guilty.  A  *venire  [*147 
was  awarded  on  the  record,  and  the  cause  was 
continued  for  several  terms,  by  vicecomes  non 
misit  breve.  The  record  then  stated  that  at  the 
term  when  the  cause  was  tried,  the  coroner  of 
the  County  of  Oneida  returned  the  precept  to 
him  directed  and  delivered  for  summoning  a 
jury  between  the  parties,  and  that  the  jurors 
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thus  summoned,  being  sworn,  found  a  verdict 
for  the  plaintiff  below. 

Judgment  having  been  rendered  according 
to  the  Verdict,  the  defendant  below  brought  a 
writ  of  error  ;  and  the  errors  alleged  were,  the 
misjoinder  of  counts,  and  thnt  the  venire  had 
been  returned  by  the  coroner,  without  any 
award  to  that  effect  upon  the  record. 

Mr.  Talcot,  for  the  plaintiff  in  error.  He 
cited  21  Vin.  Abr.,  306,  Trial,  H  e,  pi.  9-11; 
2  Burr.,  1114;  Ld.,  Raym.,  273,  274;  2  Saund. 
117  «,  ».  2,  117,  c,  n.;  1  Chit.  PI.,  198,  199; 
8  Bos.  &  P.,  476  ;  2  Wils,  322 ;  2  Bos.  &  P., 
424;  1  Chit.  PI.,  206. 

Messrs.  F.  C.  White  and  Sill,  contra.  They 
cited  3  Wils.,  351  ;  1  Johns.  504  ;  10  Johns., 
240 ;  11  Johns.,  2  Chit.  PL,  295,  n.  e. 

Per  Curiam.  Without  a  suggestion  of 
special  facts,  and  an  express  awarded  of  the 
venire  to  the  coroner,  or  to  elisors,  the  process 
can  be  legally  executed  and  returned  by  the 
sheriff  only.  The  Statute  of  Jeofails  does  not 
extend  to  such  a  case,  and  the  judgment  is,  on 
this  ground,  erroneous.  (1  Sell.,  Pr.,  392.) 

The  rule  in  regard  to  joining  different 
counts  in  the  same  declaration  is  somewhat 
perplexed  ;  but  a  review  of  all  the  adjudged 
cases  warrants,  at  least,  this  conclusion,  that 
where  the  counts  require  different  judgments, 
they  cannot  be  joined.  (Tidd.  Pr.,  11,  in 
note;  1  Chit.  PI.,  199  ;  Courtney  v.  Collet,  Ld. 
Raym.,  272;  2  Saund.,  117,  e,  n.  2.)  The 
judgment  in  trespass  m  et  armis,  and  for  all 
other  torts  committed  with  force  and  violence, 
is  beside  damages,  quod  defendens  capiatur  pro 
fine  ;  and  in  all  actions  of  trespass  on  the  case, 
for  torts,  which  imply  no  force,  the  judgment 
is  quod  sit  in  misericordia.  Trover  is  of  the 
latter  description,  and  therefore  cannot  be 
148*]  joined  with  trespass  m  *et  armis.  We 
regret  that  the  law  is  so,  but  the  authorities 
show  that  this  may  be  taken  advantage  of  on 
a  writ  of  error,  as  well  as  on  demurrer,  or  on 
arrest  of  judgment.  (1  Chit.  PI.,  206.) 

Judgment  reversed. 

Distinguished— 7  Wend.,  427. 

Overruled -22  Wend.,  372;  1  Hill,  464;  7  Rob.,  174, 
655. 

Cited  in-19  Wend.,  547  ;  1  Barb.,  556  ;  48  Barb., 
22  ;  1  Abb.  N.  S.,  197. 


BROWN,   Executor  of  LAMBERT, 

t>. 
LAMBERT. 

Executors  and  Administrators — Cost*. 

Executors  or  administrators,  plaintiffs,  on  a  judg- 
ment, as  in  case  of  nonsuit,  for  not  proceeding  to 
trial,  must  pay  costs. 

Citation— 4  Johns.,  190. 

JUDGMENT  as  in  case  of  nonsuit,  having 
J  been  obtained  against  the  plaintiff,  for  not 
proceeding  to  the  trial  of  this  cause,  at  the 
Westchester  Circuit,  pursuant  to  notice,  the 
defendant  had  the  costs  taxed. 

Mr.  Silliman,  for  the  plaintiff,  now  moved 
to  set  aside  the  taxation,  on  the  ground  that 
the  plaintiff,  being  an  executor,  was  not  liable 
for  the  costs.  He  cited  23  Hen.  VIII..  ch. 
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15,  sec.  1  ;  4  Jac.  I.,  ch.  3;  14  Geo.  II.,  ch. 
22  ;  Toller's  Exec.,  439,  441,  Tidd's  Pr.,  628  ; 
Barnes,  119;  1  Johns.  Cas.,  102;  2  Johns. 
Cas.,  209  ;  8  Johns.,  379  ;  3  Johns.,  249,  1  N. 
R.  L.,  344,  521. 
Mr.  J.  Smith,  contra. 

Per  Curiam.  An  executor  or  administrator, 
on  a  judgment  of  non  pros,  must  pay  costs  (4 
Johns.,  190);  and  we  have  put  a  judgment  as 
in  case  of  nonsuit  against  executors,  for  not 
proceeding  to  trial,  on  the  same  footing.  Ex- 
ecutors or  administrators  must  pay  costs  in  the 
one  case  as  well  as  in  the  other.  The  affida- 
vits offered  to  show  the  excuse  of  the  plaint- 
iff for  not  proceeding  to  trial,  cannot  be  re- 
ceived on  this  motion. 

Motion  denied,  urith  costs. 
Cited  in-4  Cow.,  552;  3  Hill,  445. 


*SWARTWOUT  v.  PAYNE.  [*149 

Practice — Change  of  Venue. 

The  plaintiff  cannot  directly  move  to  change  his 
venue ;  but  he  may  move  to  amend  his  declaration 
for  that  purpose. 

Citations-Tidd,  545    2  Str.,  1162. 

MR.    HALE,    for  the  plaintiff,   moved  to 
change  the  venue  in  this  cause. 
Mr.    Goodenow,   contra,   objected    that    the 
plaintiff  could  not  move  to  change  his  venue, 
but  should  move  to  amend  his  declaration. 

Per  Curiam.  That  is  the  English  practice 
(Tidd,  545  ;  2  Str.,  1162)  ;  and  it  has  been  so 
decided  by  this  court.  The  plaintiff,  if  he 
wishes  to  alter  his  venue,  must  give  notice  of 
a  motion  to  amend  the  declaration,  for  that 
purpose.  The  notice  is  not  sufficient,  and  the 
motion  must  be  denied. 

Motion  denied. 


LAWLESS  v.  HACKETT. 

Practice — Entry  of  Judgment  on  Warrant  of 
Attorney — Specification  Filed — Must  be  as 
Precise  as  Bill  of  Particulars — A  mendment. 

The  specification  of  the  nature  and  consideration 
of  the  debt,  required  by  the  Act  (sess.  41,  ch.  259, 
sec.  8)  to  be  filed  with  the  record  on  entering  up  a 
judgment  by  virtue  of  a  warrant  of  attorney, 
should  be  so  precise  and  particular  as  to  apprise  all 
persons  interested,  of  the  nature  and  consideration 
of  the  debt;  it  ought  to  be  as  precise,  at  least,  as  a  bill 
of  particulars ;  a  statement  as  general  as  the  com- 
mon counts  in  a  declaration  is  not  sufficient.  If  the 
debt  be  for  goods  sold  and  delivered,  the  kind, 
quantity,  price  of  the  goods  and  time  of  sale  should 
be  stated. 

MR.  SLOSSON,  in  behalf  of  David  R.  Lam- 
bert, a  judgment  creditor  of  the  defend- 
ant, moved  to  set  aside  the  judgment  entered 
up  in  this  cause,  and  the  execution  which  had 
been  issued  thereon.  It  appeared  that  the 
judgment  had  been  entered  up  on  the  4th  of 
May,  1819,  by  virtue  of  a  warrant  of  attorney, 
to  confess  judgment  on  a  bond  dated  the  20th 
of  April  last,  conditioned  to  pay  $1,703.93  ; 
and  that  the  specification  of  the  nature  and 
consideration  *of  the  debt  on  which  [*15O 
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the  judgment  was  entered,  filed,  according  to 
the  direction  of  the  Act  passed  21st  of  April, 
1818  (sess.  41,  ch.  259,  sec. 8),  stated  that  "the 
bond  was  given  for  divers  goods,  wares  and 
merchandises  theretofore  sold,  and  delivered 
by  the  plaintiff  to  the  defendant ;  and  also,  for 
money  lent  and  advanced  by  the  plaintiff  to 
the  defendant  at  various  times,  the  money  lent 
being  to  the  amount  of  $400,  and  the  residue 
in  goods  sold  and  delivered  as  above  men 
tioned." 

Mr.  Slosson  contended  that  the  specification 
was  too  general,  and  did  not  conform  to  the 
plain  intent  and  meaning  of  the  Statute  ;  as  it 
did  not  state  the  kind  or  quantity  of  goods 
sold  and  delivered,  nor  the  time  of  the  sale 
and  delivery  thereof ;  nor  what  particular 
sums  of  money  were  lent,  nor  the  dates  of  such 
loans. 

Mr.  Anthon,  contra. 

Per  Curiam.  The  object  of  the  Act  was  to 
prevent  abuse  and  fraud  in  the  entry  of  judg- 
ments by  confession  on  warrants  of  attorney. 
The  specification  ought  to  be  so  particular  and 
precise  as  to  apprise  all  persons  interested  of 
the  nature  and  consideration  of  the  debt.  A 
statement  as  general  as  the  common  counts  in 
a  declaration  is  not  sufficient.  It  ought  to  be 
as  special  and  precise,  at  least,  as  a  bill  of  par- 
ticulars. If,  for  example,  the  consideration 
was  for  goods  sold,  the  specification  ought  to 
state  the  kind,  quantity  and  price  of  the 
goods,  and  the  time  of  sale,  as  in  a  bill  of  par- 
cels. If  the  consideration  was  for  a  horse  or 
cattle  sold,  it  should  be  so  mentioned,  and  the 
price  as  well  as  the  time  of  sale.  We  think 
the  specification  in  this  case  was  too  general, 
and  the  judgment  and  execution  must,  there- 
fore, be  set  aside. 

Mr.  Anthon  then  asked  leave  to  amend  the 
specification  on  file. 

Mr.  Slosson.  There  has  been  no  notice  of 
any  motion  to  amend.  Besides,  there  may  be 
other  judgment  creditors. 

151*]  *  Per  Curiam.  We  frequently  grant 
leave  to  amend,  though  there  has  been  no 
regular  notice  of  an  application  for  the  pur- 
pose. We  think  the  specification  may  be 
amended  in  this  case  ;  but  so  as  not  to  inter- 
fere with  the  rights  of  any  other  judgment 
creditors,  which  may  have,  in  the  meantime, 
attached. 

Criticised— 1  Keys,  319. 

Distinguished— 1  Keys,  293  ;  1  Abb.  App.  Dec.,  3. 
Cited  in— 2  Cow.,  289  :   7  Wend.,  400 ;  5  Johns.,  Ch. 
325 ;   6  Johns.,  Ch.  433 ;  1  Paige,  507 ;  12  N.  Y.,  219 :  17 
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505;  12  How.  Pr.,  413;  13  How  Pr.,  22, -420,  475;  16 
How.  Pr.,  274:  25  How.  Pr.,  59 :  33  How.  Pr.,  447 ;  5 
Abb.  Pr..  478;  7  Abb.  Pr.,  315:  8  Abb,  Pr.,  163;  1 
Bos.,  6tt4 ;  3  Bank  Keg.,  165 ;  1  Sawy.,  77. 


NORRIS  v.  LAIN. 

Real  Property— Parol  Agreement  for  Sale — Re- 
fusal of  Purchaser  to  Complete  Agreement — 
Action  will  not  Lie  to  Recover  Expense  In- 
curred by  Vendor. 

Where  a  parol  agreement  is  made  for  the  sale  and 
purchase  of  land  (which  is  void  by  the  Statute  of 
Frauds),  and  the  vendor  is  ready  at  the  time  ap- 
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pointed  with  a  deed  executed  and  acknowledged, 
but  the  purchaser  refuses  to  complete  the  agree- 
ment, an  action  will  not  lie  to  recover  the  expense 
of  the  conveyance  ;  though,  if  the  vendor  had  been 
requested  to  prepare  .a  deed,  on  the  defendant's- 
promise  to  pay  for  it,  in  case  he  chose  to  recede 
from  the  bargain,  the  action  would  be  supported, 
as  there  would  thfin  be  a  valid  agreement  distinct 
from  the  one  made  void  by  the  Statute. 

Citation— 1  Com.  on  Cont.,  115,  116. 
TN  ERROR,  on  certiarari  to  a  justice's  court. 

The  defendant  in.  error  brought  an  action  in 
the  court  below,  against  the  plaintiff  in  error, 
and  the  following  facts  appeared  on  the  trial. 
The  parties  had  made  a  verbal  agreement,  by 
which  the  plaintiff  below  was  to  sell,  and  the 
defendant  to  purchase  a  piece  of  land,  for 
$1,800.  At  the  time  appointed  by  the  agree- 
ment, the  plaintiff  was  ready  with  a  deed, 
executed  and  acknowledged  on  his  part,  but 
the  defendant  refused  to  complete  the  bargain. 
The  plaintiff  then  brought  this  action,  for  the 
expenses  of  preparing  and  acknowledging  the 
deed,  and  for  attending  to  perfect  the  agree- 
ment ;  and  the  justice  rendered  judgment  in 
his  favor  for  $5. 

Per  Curiam.  Here  was  a  parol  agreement 
for  the  sale  of  land,  which  is  void  by  the  Stat- 
ute of  Frauds  ;  and  being  one  single  and  entire 
contract,  it  was  void  in  all  its  parts,  and  for 
every  purpose.  The  preparation  of  the  deed 
was  a  mere  incident  to  the  -contract,  and  fell 
with  it.  If  the  purchaser  had  verbally  agreed 
with  the  seller,  to  this  effect :  "  bring  the  deed, 
and  if  I  then  choose  to  refuse  it,  and  vacate 
the  agreement,  I  will  pay  for  it,"  the  seller 
might  maintain  an  action  for  the  price  of  the 
deed.  There  would  then,  'in  fact,  be  two 
agreements  ;  one  for  the  sale  of  the  land, 
which  is  not  binding,  and  the  other  a  valid 
agreement  in  regard  to  the  deed.  It  is  very 
clear  that  the  signing  and  acknowledging  of 
*the  deed  was  not  a  part  performance  [*152 
of  the  contract,  so  as  to  take  the  case  out  of 
the  Statute.  (1  Com.  on  Cont.,  115,  116.) 

Cited  in— 95  U.  S.,  456. 


TRIMBLE  t>.  THORNE. 

Negotiable  Paper — Insufficient  Notice  of  Non- 
payment— Subsequent  Promise  by  Indorser, 
with  Knowledge — Waiver  of  Notice — Burden 
of  Proof — Surety — Indorsement  is  an  Inde- 
pendent Contract. 

If  the  indorser  of  a  promissory  note,  who  has  not 
had  regular  notice  of  non-payment,  with  a  knowl- 
edge of  the  fact,  subsequently  promises  to  pay,  it  is 
a  waiver  of  the  notice,  and  he  is  liable  ;  but  then  it 
is  incumbent  on  the  plaintiff  to  show,  affirmatively, 
that  the  indorser  knew  of  the  defect  of  notice  ;  and 
his  knowledge  cannot  be  intended  from  the  mere 
fact  of  the  subsequent  promise. 

If  the  holder  of  a  promissory  note  be  called  upon 
by  the  indorser,  after  the  note  has  become  due,  to 
prosecute  the  maker,  of  whom  the  amount  might 
then  be  collected,  but  who  afterwards  becomes  in- 
solvent, and  neglects  to  do  so,  this  does  not  dis- 


NOTE. — Negotiable  paper — Failure  to  give  notice  of 
non-payment— Waiver— Subsequent  promise  of  in- 
dorser—Evidence.  Compare  Pierson  v.  Hooker,  3 
Johns.,  68,  note;  Miller  v.  Hackley,  5  Johns.,  375, 
note. 

Notice  by  indorser  to  holder  to  prosecute  maker. 
Compare  Pain  v.  Packard,  13  Johns.,  174 :  King  v. 
Baldwin,  17  Johns.,  384,  notes. 
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charge  the  indorser ;  for.  although  in  the  nature  of 
a  surety,  he  is  ans_werable  upon  an  independent 
contract,  and  it  is  his  duty  to  take  up  the  note  when 
•dishonored. 

Citations— 5  Johns.,  348,  382;  8  Johns.,  384;  11 
Johns.,  180 ;  13  Johns.,  174. 

THIS  was  an  action  of  'assumpsit,  on  a 
promissory  note,  made  by  James  Cunning- 
ham, dated  the  20th  of  October,  1813,  for 
$800,  payable,  with  interest,  six  months  after 
date  at  the  Bank  of  Orange  County,  to  the  de- 
fendant, who  indorsed  it  to  the  plaintiff.  The 
cause  was  tried  before  Mr.  Justice  Spencer,  at 
the  Orange  Circuit,  in  September,  1817. 

The  notice  of  non-payment  to  the  defend- 
ant (which  was  merely  by  putting  a  letter  in 
the  postoffice,  directed  to  the  defendant,  when 
he  resided  in  the  same  town  in  which  the  Bank 
was  situated),  being  insufficient,  one  of  the 
plaintiff's  attorneys  testified  that  previously  to 
the  commencement  of  this  suit,  the  defendant 
called  on  the  witness  and  his  partner,  and  ad- 
mitted his  liability  on  the  note,  and  promised 
to  pay  it ;  that  the  defendant  proposed  to  pay 
a  proportion  of  the  note  in  cash,  and  the  bal- 
ance by  an  approved  note  or  notes;  and  that  the 
proposition  was  acceded  to  ;  that  the  defend- 
ant neglecting  to  comply  with  it,  the  present 
suit  was  commenced.  The  plaintiff  hav- 
ing here  rested  his  cause,  the  defendant's 
counsel  moved  that  the  plaintiff  should  pro- 
duce further  evidence  or  be  nonsuited,  on  the 
ground  that  it  did  not  appear  that  when  the 
defendant  made  his  promise  he  knew  that  he 
was  discharged  in  law,  by  the  insufficiency  of 
the  notice.  The  judge,  however,  overruled 
the  objection,  and  put  the  defendant  upon  his 
defense. 

Cunningham,  the  maker  of  the  note,  was 
then  offered  to  prove  that  the  consideration  j 
was  a  usurious   loan  ;  but   the  evidence  was  | 
rejected.     It  was  proved  that  the  plaintiff  had  | 
admitted  that  after  the  note  fell  due  he  had 
been  requested  by  the  defendant  to  prosecute 
1.53*]  Cunningham,  which  *was  not  done;! 
and  it  was  admitted  that  if  Cunningham  had 
then  been  prosecuted,  the  amount  of  the  note 
could  have  been  recovered  of  him. 

A  verdict  was  found  for  the  plaintiff,  subject 
to  the  opinion  of  the  court  on  the  above  case. 

Mr.  Bunner,  for  the  plaintiff,  contended  that 
the  promise  to  pay  was  an  admission  on  the 
part  of  the  defendant  of  due  notice, or  a  waiver 
of  it.  The  promise  was  made  about  a  year 
after  the  note  was  payable,  and  it  was  appar- 
ent from  the  circumstances,  that  it  must  have 
been  made  with  a  full  knowledge  of  all  the 
facts.  (Pierson  v.  Hooker,  3  Johns.,  68,  71  ; 
Str.,  1246,  note;  Bilfne  v.  Lumley,  2  East.  469; 
Lundie  v.  Robertson,  7  East,  231  ;  Stevens  v. 
Lynch,  12  East,  39  ;  Miller  v.  Hackley,  5  Johns., 
385  ;  Duryee  v.  Dennison,  5  Johns.,  248  ;  Hopes 
v.  Alder,  6  East,  16,  note.)1 

tfifil.— In  Gibbon  v.  Coggon,  2  Camp.  188,  Lord  Ellen- 
borough  held  that  in  an  action  against  the  drawer 
of  a  bill  of  exchange,  a  promise  by  the  defend- 
ant to  pay,  admitted  his  liability,  and  of  every- 
thing necessary  to  make  him  liable.as  protest  of  non- 
payment, and  notice  of  the  dishonor  of  the  bill.  So,  ! 
in  Greenwaii  v.  Hindley,  4  Camp.,  52,  Lord  E.  held  | 
that  a  promise  by  the  drawer  to  pay  was  sufficient 
evidence  to  the  jury,  from  which  they  might  infer 
the  facts  stated  in  the  declaration,  of  presentment, 
protest  and  notice.  See,  also,  Jones  v.  Morgan,  2 
Camp.,  474;  Taylor  v.  Jones,  Ib.,  105;  Wood  v. 
Brown,  Starkie's  N.  P.,  217. 
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Mr.  Wisner,  contra,  insisted  that  it  ought  to 
be  shown  that  the  promise  to  pay  was  made 
with  full  knowledge  of  the  fact  of  a  want  of  a 
regular  notice,  &c.  The  cases  of  Duryeev.  Den- 
ni.fon,  Miller  v.  Hackley,  Grain  v.  Colwett,  8 
Johns..  384  ;  and  Agan  v.  M'Manus,  11  Johns., 
180,  all  lay  down  the  rule  that  the  promise  to 
pay,  in  order  to  have  the  effect,  as  evidence  of 
notice,  or  a  waiver  of  ft,  must  be  made  with 
full  knowledge  of  the  fact.  And  this  is  not 
matter  of  inference  from  the  promise,  but  must 
be  affirmatively  shown  by  the  plaintiff. 

Again  ;  the  defendant  requested  the  plaintiff 
to  sue  the  maker  of  the  note,  which  he  neg- 
lected to  do  for  more  than  a  year,  and  the 
maker,  afterwards,  became  insolvent.  An  in- 
dorser is  a  surety,  and  is  entitled  to  all  the 
privileges  of  a  surety  ;  and  in  Pain  v.  Packard, 
13  Johns.,  174,  this  *court  decided  that  [*154 
if  the  surety  requests  the  holder  or  obligee  to 
sue  the  principal,  and  he  neglects  to  do  so,  and 
the  principal  afterwards  becomes  insolvent,  the 
surety  is  exonerated. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court  : 

The  several  cases  of  Duryee  v.  Dennison, 
Miller  v.  Hackley,  5  Johns.,  248,  382  ;  Grain  v. 
Colwell,  8  Johns.,  384  ;  and  Agan  v.  M'Manus, 
11  Johns.,  180,  decide  that  if  an  indorser  of  a 
bill  or  note,  who  has  not  had  regular  notice  of 
non-payment  by  the  acceptor  of  maker,  with 
full  knowledge  of  that  fact,  makes  a  subsequent 
promise  to  pay,  it  is  a  waiver  of  the  want  of 
notice,  and  he  is  liable  ;  but  it  must  be  shown 
by  the  plaintiff,  affirmatively  and  clearly,  that 
the  defendant  knew,  when  he  made  the  sur> 
sequent  promise,  that  he  had  not  received  reg- 
ular notice.  The  court  never  intended,  in  the 
various  cases  which  have  come  before  them, 
on  this  point,  to  leave  it  to  be  inferred  from 
the  mere  fact  of  the  subsequent  promise,  that 
regular  notice  had  been  given,  or  was  intended 
to  be  waived.  In  the  case  of  Beeknutn,  sur- 
vivor of  Wahh,  v.  Connelly,  recently  before  us, 
we  held  that  the  proof  of  a  promise  to  pay, 
merely,  without  its  appearing,  also,  that  the 
party  knew  he  had  not  received  regular  notice, 
did  not  dispense  with  the  proof  of  regular 
notice.  An  indorser  may  believe  that  due  no- 
tice has  been  given,  inasmuch  as  notices  need 
not  be  personally  served,  and  under  an  ignor- 
ance of  the  facts,  consider  himself  liable  when 
he  is  not.  It  is  no  hardship  on  the  holder  of  a 
bill  or  note  to  require  of  him  proof  of  regular 
notice  ;  but  if  a  party,  with  a  full  knowledge 
of  all  the  facts,  voluntarily  promises  to  pay, 
and  waives  his  right  to  notice,  he  will  be  held 
to  his  promise. 

We  do  not  think  the  case  of  Pain  v.  Packard 
applies  ;  for  the  indorser,  though  in  the  nature 
of  a  surety,  is  answerable  upon  an  independent 
contract,  and  it  is  his  duty  to  take  up  the  bill 
when  dishonored. 

Judgment  of  nonsuit. 

Relations  and  liabilities  of  parties  to  promissory 
notes.  Cited  in— 6  Wend. ,813;  12  Wend.,  117;  21  Wend., 
504 ;  45  N.  Y.,  330 ;  67  N.  Y.,  99  ;  12  Hun,  518 ;  25  Hun, 
46 ;  5  Barb.,  462 :  4  How.  Pr.,  162 ;  4  Redf .,  74 ;  22  Wall., 
593 ;  3  Cranch  C.  C.,  147. 

Subsequent  prom  ixe  of  indorser  to  pay  note,  binding, 
when  made  with  full  knowledge  of  holder's  laches. 
Overruled— 23  Wend.,  385. 
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Distinguished— 13  Wend.,  128. 

Cited  in— 1  Cow.,  406 ;  6  Wend.,  660 ;  10  Wend.,  507; 
12  Wend.,  119 ;  23  Wend.,  405 :  71  N.  Y.,  18 ;  5  Hun, 
453;  6  Barb.,  555;  50  Barb.,  45;  12  How.  Pr.,  169;  4 
Daly,  255  ;  1  McLean,  311. 


155*]  *THE  PEOPLE  v.  RELYEA. 

Jjastards — Order  of  Filiation — Conclusive  until 
'  Reversed  on  Appeal — Quashed  by  Consent  of 
Parties — Second  Order — Recognizance  by  Pu- 
tative Father — Action  upon —  Verdict  must  be 
for  Whole  Amount. 

An  order  of  filiation  made  by  two  justices  of  the 
peace,  under  the  Act  for  the  Relief  of  Cities  and 
Towns  from  the  Maintenance  of  Bastard  Children 
(sess.  36,  ch.  12  ;  IN.  K.  L.,  306  ;  1  R.  S.,  643,  sec.  6;,  is 
a  judicial  Act,  and  is  conclusive,  until  reversed  upon 
appeal. 

If  an  order  of  filiation  has  been  made,  and  is  after- 
wards quashed,  by  consent  of  parties,  that  a  second 
order  might  be  made,  a  second  order  of  two  justices 
out  of  sessions,  is  valid,. and  cannot  be  impeached 
collaterally. 

The  recognizance  given  by  the  putative  father  of 
a  bastard  child,  under  the  Act  (sess.  36,  ch.  12,  sec.  4; 
1  N.  R.  L.,  307 ;  1  K.  S.,  643,  sec.  7),  is  not  within  the 
7th  section  of  the  Act  for  the  Amendment  of  the 
Law  (1  N.  R.  L.,  518),  and  therefore,  in  an  action  upon 
such  recognizance,  the  damages  are  not  to  be  as- 
sessed, but  the  verdict  must  be  for  the  amount  of 
the  penalty,  the  whole  of  which  is  to  be  recovered, 
and  which  is  not  merely  to  stand  as  security  against 
future  breaches. 

Citations— 8  Johns.,  44 ;  1  N.  R.  L.,  308 ;  1  R.  S.,  651, 
sec.  46 ;  IN.  R.  L.,  518. 

THIS  was  an  action  of  debt  on  a  recogni- 
zance taken  under  the  Act  for  the  Relief 
of  Cities  and  Towns  from  the  Maintenance  of 
Bastard  Children.  (Sess.  86,  ch.  12  :  1  N.  R. 
L.,  306  ;  1  R.  S.,  642,  sec.  6.)  The  defendant 
pleaded  nil  debet,  with  a  notice  of  special  mat- 
ter, intended  to  be  given  in  evidence.  The 
cause  was  tried  before  the  late  Chief  Justice,  at 
the  Albany  Circuit,  in  April,  1818. 

It  appeared  that  an  order  of  filiation  having 
been  made,  was,  afterwards,  by  the  consent  of 
the  parties,  quashed  by  the  Court  of  Sessions, 
and  that  then  a  second  order,  which  was  the 
one  set  forth  in  the  declaration,  was  made  by 
two  justices,  which  second  order  recited  that 
the  previous  order  had  been  quashed,  by  con- 
sent, that  a  new  order  might  be  made.  The 
defendant,  who  was  the  putative  father,  con- 
tended that  the  recital  in  the  latter  order  was 
not  admissible  in  evidence,  and  binding  on  him, 
and  that  it  was  not  competent  for  two  justices 
out  of  sessions  to  make  a  second  order  after 
the  first  had  been  quashed.  The  Chief  Justice 
decided  that  parol  evidence  was  inadmissible 
to  contradict  the  facts  stated  in  the  last  order, 
and  that  the  same  was  conclusive,  as  long  as  it 
remained  unreversed  ;  and  the  jury  were  di- 
rected to  find  a  verdict  for  the  plaintiffs,  sub- 
ject to  the  opinion  of  the  court.  The  jury 
then,  by  the  consent  of  parties,  assessed  the 
damages  incurred  by  the  plaintiffs,  reserving 
it  for  the  opinion  of  the  court,  whether  this 
was  a  case  for  the  assessment  of  damages,  or 
whether  the  verdict  should  be  for  the  penalty 
of  the  recognizance. 

Mr.  Lush,  for  the  plaintiffs.  1.  The  order 
of  the  justices  wus  in  the  nature  of  an  adjudi- 
cation, or  judgment  of  a  court  of  competent 

94 


jurisdiction.  It  is,  therefore,  conclusive,  unless 
appealed  from  ;  for  it  can  only  be  got  rid  of  by 
an  appeal.  Being  an  adjudication  by  a  com- 
petent court,  it  cannot  be  tried  or  reversed  in 
any  collateral  way.  An  order  unappealed 
from,  is  conclusive  against  all  the  world. 
(Burr.  *Sett.  Cas.,  658,  168,  192,  275,  [*15O 
551  ;  Wattsworth  v.  Mead,  9  Johns.,  367  ;  Sweet 
v.  Overseers  of  Clinton,  3  Johns.,  26.)  The 
party  has  a  remedy  provided  for  him  by  the 
Statute  ;  that  is,  by  appeal  ;  and  if  he  does 
not  choose  to  avail  himself  of  that  remedy,  he 
cannot,  in  a  collateral  way,  be  allowed  to  re- 
verse the  order.  If  this  court  could,  in  any 
way.  try  the  question,  and  reverse  or  modify 
the  order  of  the  justices,  it  would  become  a 
court  of  appeals  ;  but  the  jurisdiction  as  to 
appeals  in  such  cases,  belongs  exclusively  to 
the  Court  of  Sessions. 

The  judgment  or  order  from  which  an  appeal 
is  given  by  the  Statute,  is  a  judgment  on  the 
merits  ;  and  if  an  order  be  quashed  on  the 
ground  of  form,  by  consent,  it  is  not  a  case  for 
an  appeal,  but  the  justices  must  make  a  new 
original  order.  (Com.  Dig.,  Bastard,  G.)  In 
Mather  v.  Hood,  8  Johns.,  44,  51,  it  was  held 
that  a  conviction  under  the  Act  to  Prevent 
Forcible  Entries  and  Detainers  could  not  be 
traversed  ;  for  the  justice  had  jurisdiction  to 
record  the  force,  and  to  convict,  and  in  making 
the  record,  he  acted  as  a  judge,  not  as  a  minis- 
terial officer. 

2.  Again  ;  the  plaintiffs  are  entitled  to  judg- 
ment for  the  penalty.  The  Act  for  the  Amend- 
ment of  the  Law  in  relation  to  the  Assessment 
of  Damages  (sees.  6,  7)  does  not  apply  to  this 
case.  It  is  applicable  only  to  bonds  for  the 
payment  of  money,  or  the  performance  of 
covenants.  A  bond  is  not  a  recognizance. 

Mr.  Foot,  contra.  1.  From  the  facts  in  the 
case,  it  is  to  be  intended  that  the  parties  came 
regularly  before  the  Court  of  Sessions  by  ap- 
peal, when  the  first  order  was  quashed.  If  so, 
a  second  order  could  not  be  made.  (Com.  Dig., 
Bastard,  G,  2  ;  Bulst.,  255  ;  Cro.  Car.,  471  ;  1 
Burns'  Justice,  366,  20th  ed.)  On  an  appeal 
under  the  18  Eliz.,  ch.  3,  from  which  the  sec- 
tions of  our  Act  are  taken,  Burns  says,  that 
where  the  party  appeals  to  the  Sessions,  and 
they  quash  or  alter,  or  confirm  the  order,  it  is 
final.  It  is  true,  he  adds,  that  if  it  is  quashed 
for  want  of  form,  it  is  as  no  order  at  all,  and 
therefore  the  justices  may  proceed  de  noro ; 
but  he  cites  no  authority  for  the  position.  By 
the  12th  section  of  the' Act  (1  N.  R.  L.,  310; 
1  R.  S.,  648).  on  hearing  of  appeals  *un  [*157 
der  it,  the  Sessions  are  to  begin  de  novo,  and  re- 
quire the  person  who  obtained  the  order  in  his 
favor  to  support  it  by  evidence. 

If  the  Sessions  had  no  jurisdiction,  the  con- 
sent of  the  parties  could  not  give  it.  It  is  not 
denied  that  if  the  order  was  quashed  for  any- 
thing but  mere  form,  it  was  final  and  conclu- 
sive. The  legal  intendment  is  tlmt  the  de- 
cision was  on  the  merits  ;  and  it  is  for  the 
plaintiffs  to  show  that  it  was  for  form  only,  so 
as  to  establish  the  validity  of  the  second  order. 
We  contend  that  the  second  order  was  void, 
and  if  so,  there  was  no  occasion  to  appeal 
from  it  ;  though  if  merely  voidable,  the  party 
must  appeal  to  get  rid  of  it.  The  recital  in 
the  second  order  is  not  evidence  of  the  facts 
stated.  (Phil.  Ev.,358.) 
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2.  This  suit  comes  within  the  fair  construc- 
tion of  the  7th  section  of  the  Act  for  the 
Amendment  of  the  Law,  &c.,  which  allows 
breaches  to  be  assigned,  and  damages  as- 
sessed, where  the  suit  is  for  a  penalty  for  the 
non-performance  of  covenants,  or  any  condi- 
tion other  than  the  payment  of  money. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Two  questions  arise  in  this  case  :  1.  Is  the 
second  order  void,  the  first  appearing  to  have 
been  quashed  in  the  Sessions,  by  consent.  2d. 
Ought  the  damages  to  have  been  assessed. 

There  can  be  no  doubt  but  that  an  or- 
der of  two  justices,  in  the  cases  arising  under 
the  Act  for  the  Relief  of  Cities  and  Towns 
from  the  Maintenance  of  Bastard  Children, 
cannot  be  impeached  by  parol  evidence,  unless 
in  the  mode  pointed  out  in  the  Statute  itself, 
or  on  appeal  to  the  Sessions,  and  the  hearing 
thereof.  An  order  is  in  the  nature  of  a  judg- 
ment, and  if  the  justices  who  make  it  have 
jurisdiction,  it  is  so  far  conclusive,  that,  un- 
appealed  from,  it  is  final  and  binding.  In  the 
case  of  Mather  v.  Hood,  8  Johns. ,  44,  we  held 
that  a  conviction  made  by  one  justice,  under 
the  Act  to  Prevent  Forcible  Entries  and  De 
tainers,  could  not  be  traversed,  and  that  when  the 
record  shows  that  the  justice  had  jurisdiction, 
and  proceeded  regularly,  it  was  conclusive, 
for  that  the  justice  in  making  it  acted  not  as 
a  ministerial  officer  but  as  a  judge. 
158*]  *The  order  of  the  justices  is  the  ap- 
propriate record  of  their  proceedings  ;  the 
Act  is  a  judicial  one,  and  is  not  to  be  im- 
peached collaterally.  Had  the  justices  juris- 
diction to  make  the  second  order  ?  The  only 
circumstance  to  impeach  their  jurisdiction  is 
the  statement  that  the  first  order  was  quashed, 
by  consent,  in  order  that  a  new  one  might  be 
made  ;  if  the  defendant  would  take  advantage 
of  the  fact  that  there  had  been  a  former  order, 
he  must  take  it  with  the  qualification  ;  and 
then  it  appears  that  it  was  not  quashed  on  its 
merits  ;  and  if  it  was  merely  set  aside,  by  con- 
sent, for  informality,  it  cannot  be  pretended 
that  that  would  absolve  the  putative  father, 
or  preclude  the  justices  from  making  another 
order. 

This  is  not  a  case  requiring  the  assessment 
of  damages.  The  5th  section  of  the  Act  re- 
ferred to  (1  N.  R.  L.,  308  ;  see  1  R.  S.,  651, 
sec.  46)  provides,  that  if  any  recognizance 
concerning  bastardy  shall  become  forfeited, 
the  Court  of  Sessions  shall  direct  the  clerk  to 
prosecute  a  suit  thereon,  and  the  money,  when 
recovered,  shall  be  paid  to  the  overseers  of  the 
poor  of  the  town  for  whose  indemnification  it 
was  taken,  to  be  applied  to  the  relief  of  the 
poor  thereof — with  authority  to  the  court  to 
order  the  clerk  to  compound  for  the  penalty 
in  such  manner  and  upon  such  terms  as  the 
court  shall  judge  proper. 

This  evidently  shows  that  it  was  not  the 
sense  or  intention  of  the  Legislature  that  any- 
thing less  than  the  penalty  should  be  recov- 
ered. This  was  intended  as  a  fund  for  the 
support  of  the  poor,  particularly  of  the  bas- 
tard child,  in  relation  to  which  the  order  was 
made.  Any  other  construction  would  involve 
an  absurdity,  for  these  orders  require  a  sum  to 
be  paid  for  the  weekly  support  of  the  bastard, 
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and  it  cannot  be  supposed  that  the  penalty  is 
to  stand  as  a  security,  and  that  on  every  de- 
fault a  new  proceeding  was  to  be  instituted. 
This  case  is  not  within  the  provisions  of  the 
7th  sec.  of  the  Act  for  the  Amendment  of  the 
Law  (1  N.  R.  L.,  518),  for  this  is  not  a  bond 
within  the  meaning  of  that  Act. 

Judgment  for  the  plaintiff,  for  the  amount  of 
the  recognizance. 


Cited  in— 4  Cow., 

658. 


I ;  8  Wend.,  528 ;  8  W.  Dig., 


*CLARISSA  PRESCOTT      [*159 


DE  FOREST. 

Landlord  and  Tenant — Assignment  of  Lease — 
Lessor  without  Reversionary  Interest  Cannot 
Distrain — Trover  will  Lie  against  Purchaser 
at  Sale  of  Property  so  Distrained. 

Where  a  person  having  hired  a  house  for  a  year, 
lets  out  to  another  a  part  of  the  house,  for  the 
whole  year,  he  cannot,  there  being  no  agreement  to 
that  effect,  distrain  upon  his  lessee,  for  rent  in  ar- 
rear,  although  before  the  expiration  of  the  year, 
and  before  making  the  distress,  he  hired  the  house 
for  another  year,  and  although  there  was  a  custom 
for  lessors  who  had  no  reversionary  estate  in  the 
premises  to  distrain.  His  only  remedy  is  by  ac- 
tion for  the  rent. 

If  a  lessor  having  no  reversionary  interest,  dis- 
train upon  his  tenant,  and  sell  his  goods,  a  pur- 
chaser at  such  sale  acquires  no  property  in  them, 
and  the  tenant  may  maintain  trover  against  him. 

Citations— Woodf all,  L.  &  T.,  285,  286, 196;  2  Wils.. 
375;  IT.  R.,  441. 


I 


N  ERROR,  on  certiorari  to  a  justice's  court. 


This  was  an  action  of  trover,  brought  in  the 
court  below,  by  the  plaintiff  in  error,  against 
the  defendant  in  error.  The  material  facts  in 
the  case  are  as  follows  :  On  the  1st  of  Feb- 
ruary, 1817,  Stewart  leased  a  house  in  Pearl 
Street,  in  the  City  of  New  York,  to  Samuel 
Satterlee,  for  one  year,  from  the  1st  of  May, 
1817;  Satterlee  then  leased  part  of  the  house, 
retaining  the  front  part  as  a  store,  to  the  plaint- 
iff, for  the  annual  rent  of  $1,000,  payable 
quarterly,  for  the  same  term  at  which  he  had 
taken  it.  On  the  1st  of  February,  1818,  Sat- 
terlee obtained  a  new  lease  of  the  house,  for  a 
year  from  the  first  day  of  the  ensuing  May. 
On  the  3d  of  March,  1818,  the  plaintiff  having 
only  paid  Satterlee  $32  of  her  rent,  he  dis- 
trained her  goods,  upon  the  premises,  and  sold 
them  at  public  auction,  in  due  form  of  law. 
The  defendant  was  a  purchaser  of  several  ar- 
ticles of  furniture  at  .this  sale,  and  there  had 
been  a  demand  and  refusal  of  them  before  suit 
brought. 

It  was  proved  that  the  plaintiff  had  said  that 
Satterlee  had  a  right  to  distrain  her  goods  for 
the  rent,  and  expressed  gratitude  for  his  for- 
bearance ;  but  at  the  time  of  the  demise  from 
Satterlee  to  her,  nothing  was  said  as  to  the 
right  to  distrain,  and  there  was  no  agreement 
that  he  should  have  that  right.  It'was  also 
proved  by  two  constables,  and  another  wit- 
ness, that  they  had  each  known  one  instance 
in  the  City  of  New  York,  in  which  the  party 
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distraining  for  rent  had  no  reversionary  in- 
terest in  the  leased  premises,  and  that  no  ob- 
jection was  taken  on  that  account.  The  plaint- 
iff objected  to  all  evidence  of  this  kind,  but 
the  objection  was  overruled.  A  verdict,  and 
judgment  were  taken  for  the  defendant  be- 
low. 

PLATT,  J.,  delivered  the  opinion  of  the 
court: 

The  lease  from  Satterlee  to  the  plaintiff,  for 
a  part  of  the  house,  for  the  whole  term,  must 
1OO*]  be  deemed  an  assignment,  and  not  *an 
underletting.  There  was  no  privity  of  estate 
between  the  plaintiff  and  Sacterlee,  but  a 
privity  of  contract  merely.  The  plaintiff 
did  not  hold  as  tenant  to  Satterlee,  but 
as  tenant  to  Stewart,  the  original  lessor  and 
reversioner.  The  right  of  distress  is  inci- 
dent to  and  inseparable  from  the  reversion  ; 
under  such  an  assignment  of  the  whole  term, 
Stewart  had  a  right  to  distrain  on  the  assignee, 
and  a  double  right  of  distress  cannot  exist  in 
Satterlee  and  in  Stewart,  unless  there  was  an 
express  agreement  for  that  purpose  between 
the  assignee  and  Satterlee.  Stewart,  by  rea- 
son of  the  privity  of  contract  and  estate,  may 
sue  the  plaintiff,  or  distrain  her  goods,  for  the 
rent  due  to  him  ;  but  Satterlee,  having  a  priv- 
ity of  contract  only,  without  privity  of  estate, 
and  without  express  power  to  distrain,  can 
only  sue  upon  the  contract  (Woodf.  L.  &  T., 
285,  286, 196;  2  Wills.,  375;  1  T.  R..  441.)  There 
is  no  difference,  in  this  respect,  between  an 
assignment  of  the  whole  of  the  demised  prem- 
ises, or  a  lease  or  assignment  of  the  whole 
term  in  a  part  of  the  premises.  Nor  can  the 
second  lease  to  Satterlee,  for  the  year  ensuing, 
that  is,  from  the  1st  of  May,  1818,  to  the  1st 
of  May,  1819,  make  any  difference  in  the  case. 
That  was  a  lease  to  commence  infuturo,  and 
cannot  operate  as  an  assignment  of  the  rever- 
sion, which  still  remained  in  Stewart.  By 
granting,  on  the  1st  of  February,  the  new  lease, 
to  commence  on  the  1st  of  May  following, 
Stewart  did  not  transfer  or  lose  his  right  of 
distraining  for  the  rent  under  the  old  lease. 
And  whether  the  new  lease  for  the  ensuing  year 
was  granted  to  Satterlee  or  a  stranger,  could 
make  no  difference  in  the  rights  of  the  par- 
ties in  relation  to  the  first  lease. 

The  plaintiff's  declaration  that  Satterlee  had 
a  right  to  distrain,  must  be  ascribed  to  her  ig- 
norance of  her  legal  rights,  and  cannot  vary 
the  rule  of  law.  The  evidence  of  custom  in 
New  York  was  futile,  and  ought  not  to  have 
been  received.  The  witnesses,  on  that  point, 
failed  to  prove  any  custom  in  regard  to  dis- 
tress for  rent  in  such  cases  ;  but  if  they  had 
proved  it,  we  cannot  allow  any  custom  in  this 
State  to  control  the  general  rules  of  the  com- 
mon law.  Where  a  custom  is  of  such  an- 
tiquity that  we  cannot  trace  its  origin,  it  is  co- 
eval with  the  common  law  itself ;  and  then  it 
Ifil*]  *forms  an  exception  to  the  general 
rule ;  because  there  is  ground  to  presume 
that  they  are  of  equal  authority,  and  that  the 
same  power  which  established  the  rule  also 
made  the  exception.  If  Satterlee  had  no  right 
to  distrain  and  sell  the  goods,  it  necessarily 
follows  that  the  defendant,  though  a  bona 
Jide  purchaser  for  valuable  consideration,  ac- 
quired no  title.  It  was  an  authorized  sale, 


and  transferred  no  right.  I  am,  therefore,  of 
opinion  that  the  judgment  ought  to  be  re- 
versed. 

Judgment  reversed. 

Cited  in— 8  Wend.,  450;  11  Wend.,  81  ;  22  Wend.. 
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2B1.,  388;  1  Cliff.,  381. 


BO  WEN  «.  FERNE. 

Justice  Court — Pleading  and  Practice — Certior- 
ari — Process  in  one  Form  of  Action,  and  Decla- 
ration in  another — Not  Ground  for  Reversal. 

On  a  certiorari  to  a  justice's  court,  the  judgment 
will  not  be  reversed,  merely  on  the  ground  that  the 
process  was  in  one  form  of  action,  and  the  plaintiff 
declared  in  another,  although  the  objection  was 
taken  in  time  in  the  court  below  and  overruled. 

Citations— Act,  sess.  36,  ch.  53,  sec.  17 ;  10  Johns., 
240. 

IN  ERROR  on  certiorari  to  a  justice's  court. 
The  defendant  in  error  brought  an  action 
in  the  court  below  against  the  plaintiff  in  error. 
The  summons  was  issued  in  trespass  ;  but  the 
plaintiff  below,  the  defendant  in  error,  de- 
clared for  a  bridle,  which  had  been  taken  out 
of  his  possession,  and  was  found  in  the  posses- 
sion of  the  defendant  below,  and  which  had 
been  demanded  by  the  plaintiff,  but  the  de- 
fendant refused  to  deliver  the  same  to  the 
plaintiff,  and  converted  it  to  his  own  use.  The 
defendant  objected  to  the  proceedings,  on  the 
ground  that  the  summons  was  in  trespass,  and 
the  declaration  in  trespass  on  the  case,  and 
therefore  there  was  a  variance  ;  but  the  justice 
overruled  the  objection.  The  defendant  then 
pleaded  the  general  issue,  and  after  an  ad- 
journment, the  cause  was  tried  before  a  jury, 
and  a  verdict  found  for  the  plaintiff  below. 

Per  Curiam.  The  verdict  and  judgment  on  the 
merits  are  altogether  with  the  plaintiff  below. 
Strict  justice  has  been  done;  and  the  only  ques- 
tion is,  whether  the  judgment  must  be  reversed 
for  the  variance  between  the  summons  and  the 
declaration.  By  the  17th  section  of  the  Act  for 
the  Recovery  of  Debts  to  the  Value  of  Twen- 
ty-five Dollars,  it  is  provided  *thaton  [*162 
a  certiorari,  this  court  shall  proceed,  and  give 
judgment,  as  the  very  right  of  the  case  may 
appear,  without  regarding  any  imperfection, 
omission  or  defect  in  the  proceedings,  before 
the  court  below,  in  mere  matters  of  form.  The 
variance  between  the  process  and  declaration 
was  a  mere  matter  of  form  ;  the  very  right  of 
the  cause  is  clearly  with  the  defendant  in 
error,  and  the  judgment  must,  therefore,  be 
affirmed.  (10  Johns.,  240.) 

Judgment  affirmed. 

Cited  in— 1  Cow.,  Ill ;  11  Barb.,  660. 


FOSGATE  «.  MAHON,  Sheriff,  &c. 

Absent  or  Absconding  Debtors — Attachment — 
Plaintiff  may  Discontinue  and  Receive  Satis- 
faction any  Time  before  Trustees  Appointed — 
Goods  Attached  taken  in  Satisfaction — Plaint- 
iff may  Maintain  Action  for  Subsequent  Seiz- 
ure by  other  Creditors. 

A  creditor  who  has  issued  an  attachment  under 
the  Act  for  Relief  against  Absconding  and  Absent 
Debtors  (sess.  24,  ch.  49  ;  1  N.  R.  L.,  157  ;  2  R.  S.,  3, 
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sec.  1,  &c.),  may  at  any  time,  before  trustees  are  ap- 
pointed, discontinue  the  proceedings,  and  receive 
satisfaction  from  the  debtor ;  and  if  he  receives  the 
Koods  which  have  been  levied  on,  in  satisfaction  of 
his  debt,  they  become  his  property,  and  he  may 
maintain  an  action  for  the  seizure  of  them  under  a 
subsequent  attachment  at  the  suit  of  other  cred- 
itors. 

Citations— 1  Johns.  Cas.,  137 ;  3  Johns.,  369 ;  sess. 
24,  ch.  49.  sec.  21. 

rFHIS  was  an  action  of  trover,  brought  against 
JL  the  defendant,  as  sheriff  of  the  County  of 
Herkimer.  The  cause  was  tried  before  Mr. 
Justice  Platt,  at  the  Herkimer  Circuit,  in  June, 
1818. 

An  attachment  was  issued  under  the  Act 
Respecting  Absent  and  Absconding  Debtors, 
011  the  6th  of  December,  1816,  against  one  An- 
drew Clark,  at  the  instance  of  the  plaintiff,  for 
-a  debt  of  about  $300.  While  the  defendant's 
deputy  was  levying  upon  the  goods  of  A. 
Clark,  William  Clark,  who  appears,  from  the 
testimony  to  have  had  authority  to  arrange 
and  make  a  settlement  of  the  debt,  and  who 
acted,  on  this  occasion,  as  the  agent  of  A. 
Clark,  by  agreement  with  the  plaintiff,  deliv- 
ered to  him  the  goods  levied  upon,  in  part  satis- 
faction of  the  debt,  and  the  plaintiff  actually 
removed  them  to  his  own  house.  The  deputy 
was,  also,  at  the  same  time,  directed  by  the 
plaintiff  and  his  attorney  to  proceed  no  further 
in  the  execution  of.  the  attachment.  On  the 
24th  of  December,  another  attachment  was 
issued  at  the  suit  of  other  creditors  of  A. 
Clark,  and  the  goods  in  question  were  levied 
upon  by  the  same  deputy  who  had  executed 
the  former  attachment,  and  taken  out  of  the 
possession  of  the  plaintiff. 
163*]  *The  judge  charged  the  jury  that  the 
plaintiff  might  legally,  at  that  stage  of  the  pro- 
ceedings, suppress  or  discontinue  the  attach'- 
ment.as  it  was  then  a  mere  personal  proceeding 
for  his  own  benefit ;  that  if  they  believed  that  the 
transaction  was  fair  and  bonafide,  and  that  W. 
Olark  had  authority  to  make  the  arrangement, 
the  property  of  the  goods  was  vested  in  the 
plaintiff,  and  the  defendant's  deputy  had  no 
authority  to  seize  them.  The  jury,  accord- 
ingly, found  a  verdict  for  the  plaintiff,  which 
the  defendant  now  moved  to  set  aside. 

Mr.  N.  Williams,  for  the  defendant,  con- 
tended that  the  goods,  when  seized  by  the 
sheriff  under  the  attachment,  were  in  the  cus- 
tody of  the  law,  for  the  benefit  of  all  the  cred 
itors  of  the  absconding  debtor  ;  and  it  was  his 
duty,  if  the  creditors  requested  it,  to  keep  the 
goods.  The  Statute  ought,  in  this  respect,  to 
have  a  liberal  construction ;  its  object  being  to 
place  all  the  creditors  on  an  equal  footing,  and 
prevent  an  unjust  preference  being  given  by 
the  insolvent  debtor.  That  this  is  the  policy 
of  the  Act  is  manifest  from  its  provisions.  (1 
N.  R.  L.,  157,  sess.  24,  ch.  49,  sees.  5,  6,  10, 
17;  2  R.  S.,  3.)  The  Act  proceeds  on  the 
principle  of  the  Bankrupt  Law  (Matter  of 
M'Kiidey,  1  Johns.  Cas.,  137;  M' Lean  v.  Ran- 
kin &  Heyer,  3  Johns.,  369);  and  the  cases  de- 
cided under  that  law  will  show  what  ought  to 
be  the  construction  of  the  Act,  and  by  anal- 
ogy, how  to  apply  the  proper  principle.  (1 
Ves.,  Jr.,  158;  2  Ves.,  Jr.,  67;  1  Atk.,  67;  1 
Burr.,  20  ;  1  P.  Wins.,  92.  736  ;  1  W.  Bl.,  67, 
•68 ;  1  Cook's  Bank.  Law,  95,  97.)  The  indi- 
vidual creditor  has  no  power  to  suppress  or 
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supersede  the  attachment,  after  the  property 
of  the  debtor  has  been  seized,  without  the  con- 
sent of  all  the  creditors. 

Mr.  Ford,  contra.  The  proceeding  under 
the  Statute,  previous  to  the  appointment  of 
the  trustees,  is  for  the  benefit  of  the  individ- 
ual creditor  who  sues  out  the  attachment ;  and 
if  the  debt  is  paid  or  settled  before  trustees  are 
appointed,  the  creditor  may  discontinue  the 
proceedings  ;  or  the  debtor  may,  on  giving  se- 
curity to  appear,  and  plead  to  the  action  of 
such  creditor,  obtain  a  supersedeas  to  the  war- 
rant of  attachment.  (Act,  sess.  24.  ch.  49,  sec 
7,  21.)  If,  then,  the  absent  *or  ab-  [*1O4 
sconcing  debtor  may,  through  his  agent,  on 
giving  bail  or  security,  have  all  the  proceed- 
ings superseded,  why  may  not  the  warrant  be 
superseded,  by  a  payment  of  the  debt  ?  The 
cases  of  M'Kinley,  and  M'Lean  v.  Rankin  are 
in  favor  of  this  construction  of  the  Act. 

There  is  no  analogy  between  the  proceed- 
ings of  this  Act  and  the  Bankrupt  Law  of  En- 
§land,  or  the  late  Bankrupt  Act  of  the  United 
tales.  Before  the  appointment  of  trustees,  no 
person  but  the  individual  creditor  who  sues  out 
the  warrant  has  any  interest  in  or  control  over 
the  proceedings.  As  the  debtor,  being  beyond 
the  reach  of  process,  could  not  be  arrested, 
there  was  no  way  for  the  creditor  to  compel  a 
payment  of  his  debt  but  by  attachment  under 
this  Act. 

Mr.  Williams,  in  reply,  said  that  the  creditor 
should  have  applied  to  a  judge  for  a  superse- 
deas,  and  not  put  the  attachment  in  his  pocket, 
or  withdrawn  it  from  the  sheriff,  at  his  own 
pleasure,  after  having  used  it  for  his  own  ben- 
efit. Ought  a  single  creditor  to  be  allowed  to 
raven  up  all  the  property  of  the  debtor  in  this 
way  ? 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

This  case  depends  entirely  on  the  question, 
whether  a  creditor,  who  has  procured  an  at- 
tachment to  be  issued  under  the  Act  for  Giv- 
ing Relief  against  Absconding  and  Absent 
Debtors,  has  a  right,  by  his  own  act,  to  super- 
sede it  or  not. 

The  only  cases  which  have  occurred  in  this 
court,  giving  a  construction  to  the  Statute  on 
the  question  now  raised,  are  those  of  M'Kinley, 
1  Johns.  Cas.,  137,  and  M'Lean  v.  Rankin,  3 
Johns.,  369,  neither  of  which  expressly  de- 
cide the  point.  As  far  as  they  go,  they  seem 
to  take  it  for  granted  that  the  creditor  who 
sues  out  the  attachment  may  supersede  it ; 
nor  can  we  derive  any  light  from  the  English 
Bankrupt  Law,  the  provisions  in  the  two  sys- 
tems being  altogether  dissimilar.  The  Act  it- 
self must  be  resorted  to,  to  furnish  the  con- 
struction. The  attachment  here  was  directed 
to  be  withdrawn,  which  was  actually  done, 
upon  its  being  served,  and  before  any  return 
or  other  proceeding  was  had  under  it.  It  ap- 
pears to  me  that  the  21st  section  of  the  Act  is 
decisive.  It  authorizes  a  supersedeas,  if  the 
debtor  *shall,  before  the  appointment  [*165 
of  trustees,  give  such  security  as  the  judge 
shall  approve,  to  the  creditor  at  whose  instance 
the  warrant  issued,  to  appear  and  plead  to  any 
action  to  be  brought  within  six  months  against 
him  by  such  creditor,  and  to  pay  such  sum  as 
may  be  recovered  in  such  action. 
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Evidently,  this  provision  shows  that  until 
trustees  are  appointed,  the  remedy  belongs  to 
the  individual  creditor  who  sued  out  the  at- 
tachment, and  that  it  was  intended  that  he 
should  gain  a  preference,  if  the  debtor  chose 
to  give  it.  And  why  may  not  the  debtor,  if  he 
has  no  defense,  pay  the  debt,  without  a  trial, 
and  thus  do  directly  wliat  the  Act  authorizes 
circuitously  ?  I  perceive  no  solid  objection  to 
this,  and  none  of  the  other  provisions  of  the 
Act  affect  the  construction  given  to  the  21st 
section. 

It  was  admitted,  that  if  the  first  attachment 
was  out  of  the  way,  the  second  had  no  influ- 
ence in  the  cause. 

Judgment  for  the  plaintiff. 


LIVINGSTON  &  TRACY  v.  M'INLAY. 
AUSTIN  &  ANDREWS  v.  THE  SAME, 

Practice — Judgment  by  Agreement— For  Debt 
Due  and  as  Security  for  future  Advances — 
Plaintiff  may  Collect  by  Execution,  Original 
Debt  and  Amswnt  Subsequently  Advanced, 
within  Condition  of  Bond. 

A  judgment,  by  agreement  of  the  parties,  may  be 
entered  up  fora  debt  then  due,  and  also  as  security 
for  future  advances  to  the  defendant;  and  the 
plaintiff  may  collect  by  execution,  not  only  the  sum 
actually  due  at  the  time  the  judgment  was  rendered, 
but  the  amount  subsequently  advanced  to  the  de- 
fendant, provided  the  whole  does  not  exceed  the 
condition  of  the  bond  on  which  the  judgment  is 
given. 

N  execution  had  been  issued  in  the  cause 
first  above  mentioned,  on  which  the  sheriff 
was  directed  to  levy  $1,653.91  ;  and  in  the 
second  cause  for  $289.53.  The  sheriff  levied 
on  the  first-mentioned  execution,  1,322/49,  and 
had  paid  over  to  the  plaintiffs,  L.  &  T. , 
$966,17,  and  held  the  residue,  to  be  paid  to 
either  of  the  above  parties,  plaintiffs,  as  should 
be  adjudged  to  be  entitled  to  receive  the 
money.  The  affidavit  of  Tracy  stated  that  the 
judgment  was  entered  up,  on  a  bond  for  $4,000, 
conditioned  to  pay  $2,000,  and"  that  the  de: 
!(>(>*]  fendant  was  *actually  indebted  to  L. 
&  T.,  at  the  time  the  judgment  was  entered 
up,  in  the  sum  of  $1,118,  for  money  lent,  and 
that  it  was  agreed  between  the  plaintiff  and  de- 
fendant that  further  advances  should  be  made 
to  the  defendant  ;  and  the  plaintiffs,  accord- 
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NOTB.— Confexxicm  of  judgment  as  fecuritji  for 
future  advances.  For  full  discussion  of  the  subject, 
see  Truscott  v.  King.  6  N.  Y.,  147.  Among  other 
things  the  court  there  say.  per  Jewett,  J.:  "The 
principle  is  well  established  that  a  mortgage  or 
judgment  may  be  taken  and  held  as  a  security  'for 
future  advances  and  responsibilities,  to  the  extent  of 
it,  when  that  for  ins  a  part  of  the  original  agreement, 
between  the  parties ;  and  the  future  advances  will 
be  covered  by  the  mortgage  or  judgment  in  prefer- 
ence to  the  claim  under  a  junior  intervening  mcum- 
brance  with  notice  of  the  agreement.  The  princi- 
ple is,  that  subsequent  advances  cannot  be  tacked 
to  a  prior  security,  to  the  prejudice  of  a  hwwi  ftde 
junior  incumbrancer;  but  a  mortgage  or  judgment 
are  always  good  to  secure  future  loans  when  there 
is  no  intervening  equity." 

See,  also,  Averill  v.  Loucks  6  Barb.,  19 :  Hart  v. 
Chalker,  14  Conn.,  77 ;  St.  Andrews  Church  v.  Tomp- 
kins.  7  Johns.  Ch.,  14;  3  Barb.  Ch.,  293;  Co  >k  v. 
Whipple,  55  N.  Y.,  150:  Cook  v.  Cressy.  7  Alb.,  L. 
J.,  140. 
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ingly,  gave  the  defendant  a  memorandum  in 
writing,  that  no  execution  should  issue  for 
more  than  was  actually  due  ;  and  L.  &  T. 
afterwards  lent  the  defendant  the  further  sum 
of  $350.  And  that,  afterwards,  the  court, 
on  an  application  for  that  purpose,  ordered 
to  be  deducted  from  the  amount  of  the 


bond. 

Mr.  P.  W.  Raddiff,  for  the  plaintiffs  in  the 
second  cause,  now  moved  that  the  sum  of  $350 
be  deducted  from  the  amount  to  be  levied  on 
the  execution  in  the  first  cause.  He  contend- 
ed that  a  judgment  of  the  court  could  never  be 
used  by  the  plaintiff  to  collect  any  debt  or  de- 
mand arising  subsequently,  and  which  was 
not  included  in  the  judgment  at  the  time  it  was 
rendered.  (Bergen  v.  Boerum,  2  Cai.,  256  ; 
Nichols  v.  Hewil,  4  Johns.,  423.)  In  Watson  v. 
Fuller,  6  Johns.,  283,  where  the  plaintiff 
wished  to  levy  the  interest  which  had  accrued 
since  the  judgment,  the  court  set  aside  the 
execution.  Kent,  Ch.  J.,  said  "the  strong  ob- 
jection lo  the  practice  is,  that  it  is  allowing  a 
party  to  carve  for  himself,  and  to  collect,  under 
the  coercion  of  process,  more  than  was  author- 
ized or  intended  by  the  judgment  of  the  court. 
It  is  liable  to  infinite  abuse."  "Though  a  de 
mand  be  ever  so  just,  a  party  ought  not  to  be 
permitted  to  coerce  payment,  without  the 
sanction  of  judicial  authority."  "The  party 
must  not  mask  and  collect,  under  an  execution, 
any  more  than  was  awarded  by  the  judg- 
ment. 

Mr.  M.  S.  Wilkins,  contra,  sard  that  in  the 
cases  cited  the  sums  attempted  to  be  levied 
were  beyond  the  condition  of  the  bond  ;  and 
the  court  decided  only  that  no  more  than  the 
amount  of  the  judgment  and  costs  could  be 
Jevied  on  the  execution.  Here  the  sum  at- 
tempted to  be  levied  is  much  less  than  the  con 
dition  of  the  bond  on  which  the  judgment  was 
entered.  Besides,  the  parties  had  agreed 
that  the  judgment  should  cover  further  ad- 
vances. 

*Mr.  Raddiff,  in  reply,  said  that  it  [*167 
was  immaterial  what  was  the  condition  of  the 
bond,  or  what  was  the  agreement  of  the  par- 
ties. The  true  amount  or  debt  due,  at  the 
time  of  the  judgment,  was  $1,118  only,  and  no 
more  could  be  collected  under  the  judgment. 
The  observations  of  Kent,  Ch.  J.,  in  Watson  v. 
Fuller,  were  applicable  to  this  case,  and  con- 
clusive against  the  practice. 

Per  Curiam.  It  was  part  of  the  original 
agreement  at  the  time  the  judgment  was 
entered,  that  it  should  be  a  security  for  future 
advances,  beyond  the  amount  then  actually 
due  to  the  plaintiffs.  We  see  no  solid  objec- 
tion to  this,  any  more  than  to  a  mortgage  being 
held  as  security  for  future  advances  ;  as  far,  at 
least,  as  the  amount  of  the  condition  of  the 
bond.  If  (he  amount  of  the  advances,  or  re- 
sponsibilities, exceeded  the  condition  of  the 
bond,  it  would  present  a  different  question. 
Under  the  circumstances  of  this  case,  we  think 
the  motion  ought  not  to  be -granted. 

Motion  denied. 

Cited  in— 5  Johns.  Ch.,  327 ;  3  Barb.  Ch.,  298 ;  2 
Sand.  Ch..  &5 ;  6  N.  Y..  158 :  15  N.  Y..  208 ;  22  N.  Y.. 
383;  2  Lans.,  57;  6  Barb.,  22,  347;  24  Barb.,  612;  2 
Paine.  183. 
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JACKSON,  ex  dem.  COOPEH  ET  ex., 
GIVEN. 

Will — Executors — Power  of  Sale — Restriction — 
Statute  of  Wills— Execution  of  Power  by  Single 
Survivor — Intent  of  Testator  that  Property 
should  be  Sold  at  All  Scents. 

A  will  contained  the  following  clause :  "I  will 
and  positively  order  my  executors,  hereafter  named, 
or  any  two  of  them,  to  sell  all  my  estate,  both  real 
and  personal,  whatsoever,"  and  then  directed  the 
proceeds  to  be  equally  divided  among  his  children, 
and  appointed  his  wife,  two  of  his  sons,  and  his  son- 
in-law,  his  executrix  and  executors,  the  two  sons 
having  an  interest  in  their  own  right,  and  the  son- 
in-law,  in  right  of  his  wife,  as  legatees,  in  equal 
portions,  of  the  proceeds  of  such  sale.  After  the 
death  of  the  others,  the  sole  surviving  executor  sold 
and  conveyed  the  real  estate  of  the  testator.  Held 
that  the  power  was  well  executed,  even,  as  it  seems, 
at  common  law,  it  being  the  express  intention  of  the 
testator  that  the  land  should  be  sold,  at  all  events ; 
and  the  executor  taking,  under  the  will,  a  part  of 
the  proceeds,  the  power  was  coupled  with  an  inter- 
est, which  survived;  but  it  was  certainly  good  un- 
der the  Act  (sess.  36,  c.  23,  sec,  11 ;  1  N.  R.  L.,  306, 
Stat.  21  Hen.  VIII.,  ch.  4;  2  R.  8.,  109,  sec.  55),  which 
controls  the  restriction  or  limitation  in  the  power, 
that  it  shall  be  executed  by  two  of  the  executors ; 
the  object  of  the  Statute  being  to  give  effect  to 
powers,  where  the  testator  had  used  words  of  re- 
striction, which  would  otherwise  defeat  the  intent, 
and  t  >  prevent  the  failure  of  a  trust,  for  want  of  a 
trustee,  and  the  necessity  of  resorting  to  chancery 
for  the  appointment  of  one. 

Citations-Stat.  21  Hen.  VIII.,  ch.  4 ;  1  N.  R.  L., 
366,  sec.  11. 

THIS  was  an  action  of  ejectment  brought  to 
recover  two  seventh  parts  of  a  lot  of  land, 
lying  in  the  town  of  Fishkill,  in  the  County  of 
Dutchess.  The  cause  was  tried  before  Mr. 
Justice  Van  Ness,  at  the  Dutchess  Circuit,  in 
April,  1819. 

1O8*]  *Mary  Cooper,  one  of  the  lessors  of 
the  plaintiff;  and  the  wife  of  the  other  lessor, 
claimed  title  to  one  seventh  of  the  premises  in 
question,  as  one  of  the  children  and  heirs  of 
Obadiah  Cooper,  the  elder,  and  to  another 
seventh  part,  as  the  devisee  of  her  brother 
Obadiah  Cooper,  the  younger.  O.  Cooper,  the 
elder,  died  seised  of  the  premises  in  1776, 
leaving  eight  children  and  a  widow,  Esther 
Cooper  ;  having  previously  made  a  will,  dated 
the  13th  of  September,  1774,  by  which,  after 
certain  specific  legacies,  he  gave  and  be- 
queathed to  his  wife  the  income  of  all  his 
estate,  both  real  and  personal,  for  her  main- 
tenance, and  the  bringing  up  and  educating 
his  children,  as  long  as  she  should  remain  his 
widow,  and  no  longer  ;  and  if  she  should  re- 
marry or  die,  he  then  positively  willed,  and 
ordered  his  executors,  or  any  two  of  them,  to 
sell  and  dispose  of  all  his  estate,  both  real  and 
personal,  whatsoever  and  wheresoever,  and 
the  money  to  be  put  out  at  interest,  for  the  use 
of  his  children  ;  so  much  of  tjie  interest  as 


should  be  necessary  for  the  bringing  up  and 
educating  his  children,  to  be  applied  to  that 
use,  and  the  surplus,  if  any,  to  be  added  to  his 
estate,  and  to  be.  considered  and  reckoned  as 
part  of  the  same.  The  will,  also,  contained 
the  following  clause  : 

"Item.  I  will,  and  positively  order  my  ex 
ecutors  hereafter  named,  or  any  two  of  them, 
upon  my  said  wife  Esther's  remarrying  or 
dying,  to  sell  all  my  estate,  both  real  and  per- 
sonal, whatsoever  and  wheresoever,  and  the 
money  to  be  disposed  of  in  the  following  man- 
ner :"  that  is,  after  taking  out  certain  legacies 
before  mentioned, one  eighth  part  of  the  residue 
to  each  of  his  eight  children  ;  '  'and  if  any  one 
or  more  of  my  above-mentioned  children 
should  die  without  issue,  or  before  they  ar- 
rive to  the  age  of  twenty-one  years,  that,  then, 
his,  her  or  their  part  or  parts,  share  or  shares, 
shall  be  equally  divided  among  my  said  chil- 
dren, or  their  heirs  or  assigns  that  may  sur- 
vive." The  testator  then  appointed  his  wife 
and  Obadiah  Cooper,  the  younger,  and  Jaco- 
bus Cooper,  two  of  his  sons,  and  John  Du- 
bois,  the  husband  of  one  of  the  testator's 
daughters,  his  executrix  and  executors. 

The  widow  of  the  testator  died  in  1789, 
Dubois  having  previously  died,  neither  of 
them  having  qualified  as  executors.  On  the 
29th  of  April,  1793,  O.  Cooper,  the  younger, 
and  J.  *Cooper,  qualified  as  exec-  [*169 
ators.  One  of  the  eight  children  of  the  testa- 
tor died  in  infancy,  and  O. Cooper,  the  younger, 
died  in  January,  1797,  having  previously 
made  a  will,  by  which  he  devised  all  his  real 
and  personal  estate  to  his  wife,  during  her 
widowhood,  but  in  case  of  her  marrying,  to 
his  sister  Mary,  one  of  the  lessors,  for  life,  re- 
mainder to  her  son  Daniel  in  fee.  The  widow 
of  O.  Cooper,  the  younger,  remarried,  and  is 
since  dead.  By  a  deed,  dated  the  1st  of  May, 
1797,  Jacobus  Cooper,  who  was  then  the  sole 
surving  executor,  for  the  consideration  of  £400, 
conveyed  nine  acres  of  land,  the  premises  in 
question,  to  J.  Rosekrans,  from  which  con- 
veyance the  defendant  deduced  a  regular  title 
to  himself.  It  was  admitted  that  the  lessor, 
Mary,  had  been  fully  paid  by  J.  Cooper  for 
her  right  in  her  father's  estate. 

The  defendent  also  produced  evidence  to 
show  that  O.  Cooper,  the  younger,  in  1786, 
was  discharged  under  the  Insolvent  Law  of 
this  State,  passed  the  17th  of  April,  1784,  hav- 
ing assigned  all  his  property.  The  discharge, 
however,  was  not  produced  ;  but  it  is  unneces- 
sary to  state  the  testimony  offered  to  supply 
the  deficiency,  as  the  court  gave  no  opinion  in 
relation  to  it. 

A  verdict  was  taken  by  consent,  for  the 
plaintiff,  subject  to  the  opinion  of  the  court  on 
the  above  case. 


NOTE—  Executors— Power  to  seU  realty— Survivor- 
ship. 

A  mere  direction  to  executors  in  a  will,  to  sell  real 
estate  without  any  words  vesting  in  them  an  inter- 
est or  creating  a  trust,  will  not  survive.  But  if  a 
third  party  has  an  interest  such  as  will  enable  him 
to  call  on  the  executors  to  execute  the  trust,  the 
power  survives.  Peter  v.  Boverly,  10  Pet..  533.  Sse, 
also,  Dexter  v.  Sullivan,  3t  N.  H.,  478;  O<good  v. 
Franklin,  2  Johns.  Ch.,  I;  Snowhill  v.  SnowhiH, 
23  N.  J.  L.,  447;  Lippincott  v.  Lippiucott.  19  N-  J. 
Eq.,  121 :  Shippen  v.  Clapp,  29  Pa.  St.,  265 ;  Patton  v. 
Crow,  26  Ala.,  426. 

A  sale  by  one  of  two  executors  under  a  will,  the 
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other  not  hiving  qualified,  is  good.  Roseboom  v. 
Masher,  2  D3n..  61 :  Pahl  nan  v.  Smith,  23  111.,  448  ; 
Wells  v.  I/;wis,  4  Met.  (Ky.)  269:  Boston  Pranklinite 
Co.  v.  Condit,  19  N.  J.  Ei.,394;  MoDowell  v.  Gray, 
29  Pa.  St.,  211 ;  M  makings  v.  Cromwell,  2  Sandf.,  512 : 
5  N.  Y.  138 :  De  Saussure  v.  Lyons,  9  S.  C..  492.  (See, 
however,  Clinefelters  v.  Avers,  16  111.,  329.)  See,  also, 
if  one  executor  is  removed,  Weimar  v.  Fath,  43  N. 
J.  L.,  1. 

See,  generally,  Ferre  v.  Am.  Board  Com'rs  &c.,  53 
Vt.,  1«2:  Bimrham  v.  Jones,  25  Hun,  6 ;  Onderdonk 
v.  Ackerman,  62  How.  Pr.,  318:  Jennings  v.  Teague, 
148.  C.,229;  Parrott  v.  Edmondson,  64  Ga.,  332;  4 
Kent  Com.,  325 ;  2  Washb.  Real  Prop.,  *321,  et.  seq. 
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Mr.  Story,  for  the  plaintiff,  stated  the  fol- 
lowing points :  1.  Jacobus  Cooper,  the  sur- 
viving executor,  had  no  power  to  'sell  the  real 
estate,  as  the  will  of  the  .testator  expressly 
limited  the  power  to  two  of  the' executors. 

2.  No  power  can  be  raised  by  implication 
of  law,  contrary  to  the  manifest  intention  of 
the  testator. 

3.  As  J.  and  O.  Cooper,  the  only  two  exec- 
utors who  had  qualified,  never  having  executed 
the  power  during  their  joint  lives,  the  devisee 
of  Obadiah  C.,  the  younger,  cannot  be  de 
feated  by  a  grant  of  J.  C.,  the  surviving  exec- 
utor, made  subsequent  to  the  death  of  Obadiah, 
when  his  estate  had  vested  in  his  devisee. 

4.  The  objects  for  which  the  power  of  sale 
was  given,   having   ceased  long   before,   the 
power  could  not  be  executed  without  the  con- 
sent of  their  heirs  at  law,  as  they  were  the 
only  parties  interested 

1 7"O*]  *He  said  that  the  power  of  a  surviv- 
ing executor  to  sell  had  lately  been  so  fully 
discussed  in  this  court,  the  Court  of  Chancery, 
and  the  Court  of  Errors,  that  it  was  scarcely 
possible  to  throw  any  new  light  on  the  subject ; 
and  he  should,  therefore,  content  himself  with 
referring  to  the  cases  of  Jackson,  ex  dem.  King, 
v.  Bitrtis,  14  Johns.,  391;  Franklin  v.Otyood,  14 
Johns.,  527,  560  ;  2  Johns.  Ch..  1,  S.  C.;  Jack- 
ton,  ex  dem.  Hunt,  v.  Ferris,  15  Johns.,  346. 

Mr.  Bloom,  contra.  1.  The  Statute  (1  N. 
R.  L.,  366,  36th  sess.,  ch.  23,  sec.  11);  declares, 
that  where  any  lands,  &c.,  devised,  &c.,  or 
where  they  shall  be  ordered  to  be  sold  by 
the  executors  or  any  of  them,  and  after  the 
death  of  the  testator,  part  of  the  executors 
refuse  or  neglect  to  take  upon  them  the  execu- 
tion of  the  will,  then  all  sales  of  the  lands, 
&c.,  by  the  executor  or  executors  who  take 
charge  of  the  administration  of  the  will,  shall 
be  equally  valid,  as  if  the  residue  of  the  execu- 
tors had  joined  in  the  sale.  Then,  if  two  of 
the  executors  should  prove  the  will,  and  one 
immediately  dies,  the  survivor  must  execute 
the  power,  otherwise  the  express  intent  of 
the  testator  will  be  defeated  ;  for  there  can 
be  no  doubt  of  the  intention  in  this  case. 

2.  The  executor  who  sold,  being  one  of  the 
devisees,   the    power    was    coupled  with   an 
interest ;  and  the  cases  cited  abundantly  show 
that  not  being  a  naked  power,  it  survived, 
it  nd  was  well  executed  by  the  survivor.     (15 
Johns.,  364;  Pow.  Dev.,  297,  307  ;  Cro.  Car., 
382;  Cro.  Eliz.,  26;  14  Johns.,  554,  per  Platt,  J.) 

3.  It  is  a  rule  of   the   common   law,    that 
where  a  power  to  sell  is  given  to  executors, 
virtute  officii,  the  surviving  executor  may  sell. 
This  principle  is  recognized  by  the  Statute,  as 
well  as  the  adjudged  cases.     (1  N.  R.  L.,  364  ; 
Pow.  Dev.,  302;  15  Johns.,  248  ;  3  Binn.,  69.) 

PI,ATT,  J.,  delivered  the  opinion  of  the 
court  : 

The  question  here  is,  whether  the  power  of 
sale  in  the  will  of  Obadiah  Cooper,  Sr.,was 
well  executed  by  the  sole  surviving  executor. 
171*]  *I  am  of  opinion  that  as  the  will 
not  merely  authorizes  the  executors,  or  any 
two  of  them,  to  sell,  but  positively  orders 
them  to  sell  the  lands,  it  presents  a  case  with- 
in the  purview  of  the  Stat.  of  21  Hen.  VIII., 
ch.  4,  which  is  re-enacted  in  our  "Act  Con- 
cerning Wills."  (1  N.  R.  L.,  366,  sec.  11.) 
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Nothing  can  be  more  express  or  certain 
than  the  intention  of  the  testator  in  this  case, 
that  his  real  estate  should,  at  all  events,  be 
sold,  in  order  that  the  money  arising  from  it 
might  be  distributed  among  his  children  ;  and 
without  such  sale,  he  must  be  deemed  to  have 
died  intestate  as  to  his  real  estate.  I  incline 
to  think,  therefore,  that  upon  common  law 
principles,  independent  of  the  aid  which  the 
Statute  affords,  it  was  a  power  which  sur- 
vived to  the  last  executor,  and  was  rightfully 
exercised  by  him  alone. 

If  the  testator  had  said  :  "I  order  my  exec- 
|  utors  to  sell,"  there  could  be  no  doubt  that  the 
power  would  survive  to  the  longest  liver,  by 
the  common  law,  as  well  as  by  the  Statute  ; 
because  there  is  an  interest  coupled  with  the 
power,  for  the  surviving  executor  was  to  share 
in  the  avails  ;  and  if  there  be  doubt  in  this 
case  at  common  law,  I  think  the  words  "  or 
any  two  of  them,"  as  terms  of  limitation  or 
restriction,  are  controlled  by  the  operation  of 
the  Statute,  the  object  and  design  of  which 
was  to  carry  into  effect  the  direction  to  sell 
lands,  where  the  testator  had  used  words  of 
restriction  which  practically  defeated  his  in- 
tent. The  Statute  was  founded  in  the  rule  of 
policy,  which  requires  that  a  trust  shall  not 
fail  of  execution,  for  want  of  a  trustee ;  and 
it  was  to  save  the  necessity  of  resorting  to 
chancery  for  the  appointment  of  a  trustee, 
that  the  Legislature  have  enacted  that  "all 
sales  of  lands  (ordered  by  will  to  be  sold,  &c.) 
by  the  executor  or  executors,  who  take  charge 
of  the  administration  ot  the  will,  shall  be 
equally  valid  as  if  the  residue  of  the  executors 
had  joined  in  the  sale." 

This  ground  is  conclusive  against  the  whole 
claim  of  the  plaintiff;  because' it  defeats  the 
claim  of  one  seventh  under  the  will  of  Obadiah 
Cooper,  Jr.,  as  well  as  the  one  seventh  claimed 
as  heir  to  Obadiah  Cooper,  Sr. ;  for  if  the  title 
passed  by  the  sale  made  by  Jacobus  Cooper,  as 
executor  of  his  father's  will,  then,  of  course,  the 
title  which  descended  to  Obadiah  Cooper,  Jr., 
and  which  he  devised  to  his  sister  the  lessor, 
was  subject  *to  be  defeated  by  the  exe-  [*  1 7  55 
cution  of  the  power  of  sale  in  their  father's  will. 

This  view  of  the  case  renders  it  unnecessary 
to  consider  the  other  point  relied  on  by  the 
defendant. 

I  am,  accordingly,  of  opinion  that  judg- 
ment of  nonsuit  ought  to  be  entered  ;  and  that 
is  the  opinion  of  the  court. 

Judgment  of  nonsuit. 

Disapproved— 1  N.  Y.,  353. 
Cited  in— 4  Den.,  403. 


JACKSON,  ex  dem.  TROUP  ET  AL., 

t>. 
BLODGET. 

Real  Property —  Conveyance  of  Bounty  Lands 
— Grantor  without  Legal  Trifle — Patent  Subse- 
quently Acquired — Vests  Title  in  Grantee — 
Deed  Construed  most  Strongly  against  Grantor. 

C.,  who  had  been  a  soldier  in  the  New  York  line, 
during  the  Revolutionary  War,  and  who  was  en- 


NOTE.— Patent  for  public  land— When  it  vests  title 
in  pj-iw  grantee  of  patentee.  See  French  v.  Spencer. 
21  How.,  228 ;  Landes  v.  Brant,  10  How.,  372. 
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titled  to  bounty  lands,  executed  an  instrument  to 
B.,  dated  September,  llth,  1786,  which  commenced 
as  a  bond  in  the  penalty  of  £300,  under  which  there 
was  a  condition  reciting  that  C.  was  entitled  to  a 
bounty  in  land;  and  that,  no  law  having:  been 
passed  by  the  Legislature,  C.  had  not  a  legal  title, 
nor  could  convey  the  same ;  but  notwithstanding, 
C..  in  consideration  of  £4,  bargained  and  sold  his 
right  and  title  to  B.,  his  heirs  and  assigns ;  he  also, 
by  the  same  instrument,  appointed  B.  his  attorney 
to  procure  a  deed,  binding  himself  not  to  revoke 
the  power,  and  when  he  sh  >uld  have  obtained  the 
title,  to  convey  the  laud  unto  B.  Held  that  this 
instrument  was  intended  by  the  parties  to  operate 
as  a  conveyance  tn  presenti,  if  it  could  legally  have 
that  effect,  and  if  not,  then  as  an  agreement  for  a 
conveyance :  that  it  was  a  sufficient  bargain  and  I 
sale  to  pass  a  present  interest,  and  that  by  virtue  of 
the  Act  of  the  6th  of  April,  1790  (sess.  13,  ch.  59), 
which  gave  effect  to  antecedent  conveyances,  by 
the  persons  afterwards  obtaining  patents  for  mili- 
tary bounty  lands,  the  title  of  the  patentee  actual- 
ly vested  in  his  grantee. 

The  construction  of  a  deed  ought  to  be  made  on 
the  entire  deed,  and  not  on  any  particular  part  of 
it,  and  such  construction  should  be  given  that,  if 
possible,  every  part  may  be  operative.  If  a  deed 
cannot  operate  in  the  manner  intended  by  the 
parties,  such  construction  should  be  given  that  it 
may  operate  in  some  other  manner.  A  deed  is  to 
be  construed  most  strongly  against  the  grantor, 
and  if  it  can  inure  in  different  ways,  the  grantee 
may  take  it  in  such  a  way  as  shall  be  most  to  his 
advantage. 

Citations— Act,  sess.  13,  ch.  59,  sec.  5,  2nd  Greenl., 
ed.  Laws,  333:  10  Johns.,  456:  3  Johns.,  388,  424:  1 
Lev.,  55 :  1  Sid.,  82 ;  10  Johns.,  336,  456  ;  5  T.  R.,  163 ;  2 
Bl.,  973 :  4  Cruise's  Dig.,  tit. 32,  ch.  23;  Shep.  Touch., 
82,  83 ;  Cowp.,  600. 

rp  HIS  and  three  other  actions  of  ejectment, 
J-  on  the  demise  of  the  same  lessors,  were 
brought  against  the  respective  tenants  in  pos- 
session of  the  premises  in  question,  for  the 
recovery  of  lot  No.  50,  in  the  township  of 
Hannibal,  late  in  Onondaga,  but  now  in  the 
County  of  Oswego.  The  titles  respectively, 
of  the  parties  in  each  of  the  suits,  were  pre- 
cisely the  same.and  a  case  was  made  by  consent, 
without  going  to  trial,  with  leave  for  either 
party  to  turn  the  same  into  a  special  verdict. 

On  the  6th  of  July,  1.790,  the  lot  for  which 
these  suits  were  brought,  was  duly  patented 
to  John  Clark,  a  soldier  in  the  New  York  line 
during  the  Revolutionary  War.  The  patentee 
173*)  *and  his  wife,  by  deed,  dated  the  5th 
of  October,  1793,  conveyed  the  same  to  Jasper 
Cropsey  in  fee,  and  the  deed  was,  on  the  25th 
of  April,  1795,  deposited  and  registered  in  the 
clerk's  office  of  the  County  of  Albany,  accord- 
ing to  law.  On  the  16th  of  September,  1799, 
Cropsey  and  wife  conveyed  the  premises  in 
fee  to  Robert  Troup,  one  of  the  plaintiff's 
lessors,  and  the  deed  was  duly  recorded  in 
the  clerk's  office  of  the  County  of  Onondaga, 
on  the  6th  of  November.  1799. 

The  defendants  derived  their  title  from  a 
certain  instrument,  under  seal,  executed  by 
the  orijinal  patentee,  and  dated  the  llth  of 
September,  1786.  This  instrument  com- 
menced in*  the  form  of  a  bond,  Clark  binding 
himself  to  Isaac  Belknap,  Jr.,  in  the  sum  of 
.£300,  New  York  currency.  Then  followed  a 
condition,  in  these  terms  : 

"Whereas,  the  said  John  Clark,  by  a  resolu- 
tion of  this  State,  is  entitled  to  a  bounty  of  five 
hundred  acres  of  land,  also  a  bounty  of  one 
hundred,  by  Congress,  under  such  restrictions, 
and  such  conveyances,  as  by  a  law  of  the 
State  is,  or  shall  be,  fixed  and  determined  on; 
and  whereas,  until  such  law  shall  be  passed, 
the  said  John  Clark  has  no  legal  title  in,  or 
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right  to  convey  the  same  by  deed;  yet,  not- 
withstanding, for  divers  good  causes  and  con- 
siderations, and  of  £4  in  hand,  paid  to  him, 
the  said  John  Clark,  by  the  said  Isaac  Bel- 
knap,  Jr.,  the  receipt  whereof  is  hereby  ac- 
knowledged, hath,  and  by  these  presents  doth, 
grant,  bargain  and  sell  all  and  singular,  my 
right,  title  and  interest  of  and  in  the  six  hun- 
dred acres  of  lands,  unto  the  said  Isaac  Bel- 
knapt  Jr.,  to  his  heirs  and  assigns  forever;  and 
in  'order  more  fully  to  invest  the  said  Isaac 
Belknap,  Jr.,  of  and  in  the  premises,  I,  the 
said  John  Clark,  doth,  by  these  presents,  au- 
thorize and  appoint  the  said  Isaac  Belknap, 
Jr.,  my  true  and  lawful  attorney,  for  me,  and 
in  my  name,  and  in  my  place  and  stead,  with 
lawful  and  ample  power  for  me,  and  in  my 
name,  to  ask,  demand  and  receive  from  any 
person  or  persons,  the  necessary  certificate, 
deed  or  other  conveyance,  whereby  the  said 
John  Clark  is  to  be  lawfully  entitled  to  said 
premises;  and  to  do  all,  and  everything,  as 
fully  and  amply,  to  all  intents  and  purposes  in 
the  law,  for  procuring  the  same,  as  I  myself 
might  or  could  do,  were  I  personally  there 
present;  hereby  ratifying  and  confirming  all 
what  my  said  attorney  shall  and  may  lawfully 
do,  in  and  about  the  *premises.  Now  [*174 
know  all  men  by  these  presents,  and  the  con- 
ditions of  this  obligation  is  such,  that  if  the 
said  John  Clark  shall  not,  by  any  means,  re- 
voke the  power  above  given  to  the  said  Isaac 
Belknap,  Jr.,  or  otherwise  shall,  by  a  legal 
conveyance  in  the  law,  convey  the  said  six 
hundred  acres  of  land,  unto  the  said  Isaac 
Belknap,  Jr.,  his  heirs  and  assigns,  from  and 
immediately  after  he  shall  by  law  be  legally 
invested  in  the  same;  then,  and  in  that  case, 
the  abave  obligation  shall  be  void,  else  to  stand 
and  remain  in  full  force  and  virtue  in  the 
law."  This  instrument  was  duly  acknowl- 
edged and  recorded,  on  the  30th  of  July, 
1816. 

Belknap,  on  the  28th  of  December,  1789, 
conveyed  the  premises  to  W.  J.  Vredenburgh, 
who,  on  the  6th  of  August,  1790,  conveyed 
the  same  in  fee,  to  S.  Meredith,  under  whom 
the  defendants  took  possession.  These  several 
deeds  were,  on  the  3d  of  April,  1795,  deposited 
and  registered  in  the  clerk's  office  of  the 
County  of  Albany,  according  to  law. 

Mr.  Van  Buren,  Attorney-General,  and  Mr. 
Henry  for  the  plaintiff;  contended  that  the 
bond  from  Clark  was  not  a  conveyance  of  his 
legal  interest,  but  a  mere  agreement  to  convey 
at  a  future  day;  and  they  relied  on  the  cases 
of  Jackson,  ex  dem.  Lndlow  et  al.,  v.  Myers,  3 
Johns.,  388.  and  Jackson,  ex  dem.  Green,  v. 
Clark,  Id.,  424,  as  in  point. 

Mr.  Cady,  contra,  contended  that  th'e  Act  of 
the  6th  of  April,  1790  (sess.  13,  ch.  59),  gave 
full  operation  and  effect  to  antecedent  convey- 
ances, by  those  persons  who  afterwards  ob- 
tained patents  for  bounty  lands,  and  that  the 
title  of  the  patentee  became,  by  virtue  of  the 
Act.  vested  in  his  grantee. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

If  the  deed  of  the  llth  of  September,  1786, 
from  Clark,  the  soldier  and  patentee,  to  Bel- 
knap, can  operate  as  a  bargain  and  sale,  then 
the  title  of  the  lessor,  Robert  Troup,  is  de- 
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feated.  The  5th  section  of  the  Act  of  the  6th 
of  April,  1790  (sess.  13,  ch.  59,  3d  Greenl. 
ed.  Laws,  333),  requires  the  letters  patent  to 
be  issued  in  the  names  of  the  persons  who 
have  actually  served  in  the  line  of  the  Army 
of  the  United  States;  and  it  provides  that  the 
lands  so  to  be  granted  shall  be  deemed  and 
adjudged  to  have  vested  in  the  respective 
175*]  *grantors,  or  their  heirs  and  assigns 
respectively,  on  the  27th  of  March,  }7$3. 
And  all  grants,  bargains,  sales,  devises  and 
other  dispositions,  made  by  any  of  the  said 
grantors,  of  the  said  land,  so  to  be  granted  to 
them  respectively,  or  any  part  thereof,  be- 
tween the  27th  day  of  March,  in  the  year  last 
aforesaid  (1783),  and  the  dale  of  such  letters 
patent  respectively,  shall  be  as  good  and  ef- 
fectual as  if  the  said  letters  patent  had  been 
granted  on  the  said  27th  day  of  March,  in  the 
year  last  aforesaid. 

The  title  set  up  by  the  defendant  is  under  a 
deed  of  the  llth  of  September,  1786;  and  if  it 
is  effectual  to  pass  Clark's  interest  in  the  lapd, 
as  a  conveyance  (Jackson  v.  Fish,  10  Johns., 
456),  the  Act  gives  it  effect,  although  (he  legal 
•  title  was  not  then  vested  in  Clark  by  letters 
patent.  In  considering  this  instrument,  the 
lessor  of  the  plaintiff  must  be  viewed  as  stand- 
ing precisely  in  the  situation  Clark  would 
have  stood,  if  he  were  the  lessor  of  the  plaint- 
iff, and  had  never  conveyed;  I  mean  as  regards 
the  legal  title  to  the  premises,  and  the  construc- 
tion to  be  put  on  the  deed  of  the  llth  of  Sep- 
tember, 1786. 

The  plaintiff's  counsel  have  seen  fit  to  rest 
their  cause  on  the  decision  of  this  court,  in 
Jackson  v.  Myers,  3  Johns. ,  388;  and  Jackson 
v.  Clark,  3  Johns.,  424.  The  latter  case  does 
not  require  comment.  The  writing  there  was 
clearly  a  contract  to  sell,  and  not  a  sale  of  the 
land. 

In  the  former  case,  it  appeared  that  Van 
Kleeck  and  Ludlow  entered  into  articles  of 
agreement,  under  their  hands  and  seals,  in 
which  Van  Kleeck,  for  the  consideration 
thereinafter  mentioned,  granted,  bargained, 
sold  and  conve}red  certain  premises  to  Ludlow, 
to  hold  in  trust  for  William  and  Gabriel  Lud- 
low, their  heirs  and  assigns,  forever;  and  Van 
Kleeck  covenanted  to  make  a  good  and  suffi- 
cient deed  by  the  first  of  May  then  next;  in 
consideration  whereof,  Ludlow  covenanted 
that  he  and  William  Ludlow,  or  one  of  them, 
would  assign  bonds  given  by  persons  in  the 
Counties  of  Dutchess  and  Albany  (including 
Van  Kleeck's  bond  to  Wm.  Ludlow),  to  the 
amount  of  £1,700;  and  the  parties  mutually 
agreed  to  secure  the  said  lands  and  bonds  to 
be  severally  conveyed  and  assigned,  against 
176*1  all  confiscations;  *and  the  articles  pro 
vided  for  other  contingencies  which  it  is  need- 
less to  detail.  Kent,  Uh.  J.,  who  delivered  the 
opinion  of  the  court,  placed  the  decision  on 
two  points:  1.  That  the  deed  was  to  be  consid- 
ered as  a. mere  article  of  agreement,  and  not  a 
conveyance  of  an  estate;  and,  2.  That  it 
would  not  operate  as  a  bargain  and  sale,  be- 
cause a  use,  on  bargain  and  sale,  could  not 
be  limited  to  any  other  person  than  the  bar- 
gainee. 

Though  I  concurred  in  result  of  the  opinion 
expressed  on  both  points,  in  this  case,  yet,  I 
do  not  agree  that  it  governs  the  one  now  under 
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consideration.  I  do  not  assent  to  all  the  il- 
lu'strations  made  use  of  by  the  Chief  Justice, 
though  I  have  no  doubt  that  the  deed,  in  the 
case  cited,  ought  not  to  have  been  considered 
as  a  conveyance  of  the  estate.  One  of  the 
considerations  urged  by  the  Chief  Juxtice  is 
decisive,  that  there  was  no  consideration  paid 
or  acknowledged  for  the  conveyance,  but  only 
an  agreement  that  bonds  should  thereafter  be 
assigned,  and  a  mutual  covenant  to  secure 
the  lands  and  bonds  to  be  conveyed  and  as- 
signed from  confiscation;  and  he  pointedly 
asked,  "after  this,  who  can  doubt  of  the  in- 
tent?" It  was  a  controlling  circumstance:  for 
Van  Kleeck,  not  having  received  his  consid- 
eration money,  never  meant  to  part  with  the 
estate  until  that  was  paid.  The  agreement 
was  executory,  and  to.  have  construed  it  to  be 
executed,  would  have  perverted  the  intention 
of  one  of  the  parties,  who  intended  to  retain  the 
estate  until  he  was  paid.  The  case  was  com- 
pared to  agreements  relative  to  leases,  and 
cases  were  cited  showing  that  where  the  whole 
instrument  imported  that  something  ulterior 
to  the  agreement  was  to  be  done,  by  way  of  a 
regular  lease,  it  snowed  the  intent  to  be,  not- 
withstanding the  words  of  the  demise  were  in 
presenti,  that  the  writing  was  to  operate  as  an 
agreement  for  a  lease,  and  not  for  the  lease 
itself. 

The  only  case  cited  where  the  question 
arose  upon  an  instrument  set  up  as  a  deed, 
was  that  of  Foster  v.  Foster,  1  Lev.  55;  1  Sid., 
82,  and  on  the  peculiar  phraseology  of  the  in- 
strument, and  the  discrepancies  which  oc- 
curred in  considering  it  a  conveyance,  though 
there  were  words  of  *conveyance  in  [*177 
prexenti,  the  court  held  that  the  articles 
rested  in  covenant,  and  as  preparatory  agree- 
ments. 

Even  in  reference  to  what  shall  be  an  agree- 
ment for  a  lease,  or  a  lease,  no  general  rule 
can  be  laid  down.  Each  case  must  depend 
very  much  on  its  own  circumstances.  This  is 
abundantly  verified  by  the  case  of  Jackson  v. 
Kisselbracic,  10  Johns.  ,'336,  and  the  cases  there 
cited.  In  the  principal  case,  there  were  words 
of  present  demise,  and  an  express  stipulation 
that  the  demised  premises  were  to  be  surveyed, 
and  a  lease  to  be  given;  yet  we  held  that  it 
amounted  to  a  lease  in  presenti.  In  that  case  I 
laid  down  this  proposition,  that  "none  of  the 
cases  will  be  found  to  contradict  the  position, 
that  when  there  are  apt  words  of  present  de- 
mise, and  to  these  are  superadded  a  covenant 
for  a  further  lease,  the  instrument  is  to  be 
considered  a  lease,  and  the  covenant  as  operat- 
ing in  the  nature  of  a  covenant  for  further  as- 
surance." In  all  the  cases  cited  by  the  Chief 
Justice,  in  Jackson  v.  Myers,  relating  to  agree- 
ments for  leases,  there  were  (I  observed)  no 
words  aptly  and  precisely  importmg  present 
demises;  and  I  referred  to  the  case  of  Bracej/ 
v.  Nugent,  in  error,  from  the  King's  Bench  in 
Ireland,  stated  by.  Lord  Kenyon,  in  5  T.  R.. 
163,  in  which  there  were  apt  words  of  present 
demise,  and  an  express  agreement  that  leases 
should  be  drawn  and  signed.  Lord  Kenyon, 
speaking  of  that  case,  said  the  words  were 
express  and  unequivocal,  and  could  have  no 
other  meaning  than  that  given  to  them,  name 
ly:  that  it  should  operate  as  a  present  demise. 
The  case  of  Barter  v.  Browne,  2  Bl.,  973,  was 
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referred  to  as  a  strong  case  supporting  the 
same  doctrine. 

la  considering  the  deed  of  the  llth  of  Sep- 
tember, 1786,  it  is  evident  that  the  parties  did 
believe  that  no  legal  conveyance  could  be  made 
of  the  lands  to  which  Clark  might  be  entitled, 
under  the  concurrent  resolution  of  the  Legis- 
lature; but  though  this  was  their  opinion  and 
belief,  it  is  equally  evident  to  me  that  they 
meant  to  have  the  instrument  operate  both  as 
an  agreement  for  a  conveyance,  and  als'o  as  a 
present  conveyance.  It  is  expressly  recited 
that  Clark  had  no  legal  title  in  or  right  to  con- 
vey the  lands  by  deed;  but  the  instrument  goes 
178*]  on  to  state:  "yet  notwithstanding,  *for 
the  consideration  of  £4  paid  by  Belknap,  hath, 
and  by  these  presents  doth  grant,  bargain  and 
sell  all  and  singular,  my  right,  title  and  interest 
of  and  in  the  six  hundred  acres  of  land,  unto 
the  said  Isaac  Belkuap,  Jr.,  his  heirs  and 
assigns  forever." 

I  cannot  resist  the  conclusion  that  the  parties 
prudently  and  cautiously  intended  to  take  every 
chance  that  the  deed  should  operate  as  a  present 
conveyance,  if  it  legally  could;  but  at  all  events, 
as  an  agreement  secured  by  a  penalty  for  a 
future  conveyance. 

It  is  not  doubted,  I  believe,  that  if  the  parties 
indended  this  as  a  conveyance,  that  it  could 
legally  operate  as  a  bargain  and  sale.  The  case 
of  Jackton  v.  Fish  et  al.,  10  Johns..  456,  is  to 
this  point.  The  deed  there  was  from  the  sol- 
dier, to  whom  a  patent  had  been  granted  for 
military  lands;  the  patent  issued  the  3d  of  July, 
1790,  and  the  conveyance  was  on  the  3d  of 
April,  1783.  The  words  of  conveyance  were 
"reraise,  release,  and  forever  quitclaim;"  and 
we  held  these  words  sufficient,  as  a  bargain 
and  sale,  to  raise  a  trust  or  use,  for  the  benefit 
of  the  bargainee. 

If  we  advert  to  some  of  the  settled  and  well- 
defined  rules  of  construction,  as  applicable  to 
conveyances  of  land,  the  conclusion,  I  think, 
is  inevitable,  that  we  are  bound  to  construe  the 
deed  from  Clark  to  Belknap  as  a  present  con- 
veyance of  the  land. 

The  construction  ought  to  be  made  on  the 
entire  deed,  and  not  merely  upon  any  partic 
ular  part  of  it;  and  therefore,  every  part  of  a 
deed  ought,  if  possible,  to  take  effect,  and  every 
word  to  oparate.  A  deed,  and  especially  a  deed 
poll,  is  always  construed  most  strongly  against 
the  grantor.  If  a  deed  cannot  operate  in  the 
manner  intended  by  the  parties,  the  judges 
will  endeavor  to  construe  it  in  such  a  way  as 
that  it  shall  operate  in  some  other  manner  ;  it 
being  a  maxim  quando  qiiod  ago,  non  valet  ut 
ogam,  valeat  quantum,  oalere  potest.  Upon  this 
principle,  it  has  been  determined  that  a  deed 
which  was  intended  to  operate  as  a  lease  and 
release,  but  could  not  take  effect  in  that  manner, 
was  good  as  a  covenant  to  stand  seised.  Where 
a  deed  may  inure  in  different  ways,  the  person 
to  whom  it  is  made  shall  have  his  election 
which  way  to  take  it,  and  he  may  take  it  that 
179*]  way*asshall  be  most  for  his  ad  vantage. 
<4  Cruise's  Dig.,  tit.  33,  ch.  23;  Shep.  Touch., 
82,  83.)  These  principles  are  the  landmarks 
on  which  real  property  essentially  depends.  In 
Ooodtitte  v.  Bailey,  Cowp.,  600;  Lord  Mansfield 
said  the  rules  laid  down  in  respect  to  the  con- 
struction of  deeds  are  formed  in  law,  reason 
and  common  sense;  that  they  shall  operate  ac- 
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cording  to  the  intention  of  the  parties,  if  by 
law  they  may,  and  if  they  cannot  operate  in 
one  form,  they  shall  operate  in.  that  which  by 
law  will  effectuate  the  intention. 

Now,  I  cannot  bring  my  mind  to  doubt  that 
it  was  the  intention  of  the  parties  to  the  deed 
of  1786  that  Belknap  should  acquire  and  have 
the  bounty  lands  to  which  Clark  was  to  be 
entitled.  They  adopt  two  modes  to  effectuate 
that  purpose — the  one  by  an  agreement  for  a 
future  conveyance,  supposing  that  the  lauds 
could  not  then  be  conveyed;  the  other, Jest, 
peradventure,  they  were  in  an  error,  by  a  direct 
and  immediate  conveyance.  When  the  deed 
given  is  sufficient  to  carry  their  primary  inten- 
tion into  effect,  by  upholding  it,  as  a  present 
conveyance,  I  am  at  a  loss  for  a  reason  why 
we  should  not  construe  the  deed  so  as  to  effect- 
uate the  intention  of  the  parties,  when,  by 
law,  we  may. 

I  think  I  have  shown  that  the  leading  features 
of  this  case  are  entirely  dissimilar  to  that  of 
Jackmn  v.  Myers.  In  this  case,  the  considera- 
tion was  paid,  and  nothing  more  was  to  be 
done  by  the  grantor  than  to  make  a  further  as- 
surance: in  that  case,  the  consideration  money 
was  to  be  paid  ;  and  to  have  construed  the 
instrument  as  a  conveyance,  would  have  been 
inequitable  and  unjust,  as  between  the  parties. 

If  the  patentee  himself  was  seeking  to  recover 
the  lands,  can  there  be  a  doubt  that  we  should, 
as  against  him,  construe  his  deed  to  be  a  con- 
veyance? If  so,  the  lessor  of  the  plaintiff 
stands  is  no  better  situation,  and  cannot,  with 
more  success,  object  to  the  deed. 

Judgment  for  the  defendant. 

Cited  in— 4  Wend.,  67 ;  6  Hill,  193,  458 :  5  Den.,  684 ;  8 
Barb.,  150;  49  Barb.,  88;  5  How.  Pr.,  73;  46  Mo.,  4:J7. 


*ATWOOD  P.  AUSTIN.     [*18O 

Practice  in  Justice  Court — Absence  of  Defendant 
wlien  Trial  Commenced. 

Where  a  defendant  in  a  justice  court  is  ready  in 
court  to  prove  his  defense,  at  the  time  that  the 
plaintiff  closes  his  case,  he  ought  to  be  allowed  to 
enter  into  it,  although  he  was  not  present  when  the 
trial  commenced. 

N  ERROR,  on  certiorari  to  a  justice's  court. 


I 


The  defendant  in  error  brought  an  action  in 
the  court  below  against  the  plaintiff  in  error, 
in  which  issue  was  joined.  At  the  time 
appointed  for  the  trial,  the  justice  called  the 
parties,  but  the  plaintiff  only  appeared.  While 
the  examination  of  the  plaintiff's  witness  was 
going  on,  the  defendant  below  came  in,  and 
the  examination  having  been  completed,  he 
offered  a  witness  to  prove  his  defense  ;  but  the 
justice  told  him  that  his  default  had  been 
entered,  and  that  he  could  not  hear  his  defense 
unless  the  plaintiff  consented.  The  plaintiff 
refused  to  consent,  and  judgment  was  rendered 
in  his  favor. 

Per  Curiam.  The  proceeding  was  severe  and 
unjust.  The  trial  was  not,  in  fact,  delayed  by 
the  defendant ;  he  came  in  time  to  prove  the 
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only  defense  which  he  had  set  up,  viz:  pay- 
ment: and  he  offered  a  witness  to  prove  it,  im- 
mediately after  the  plaintiff  rested  his  cause. 

Judgment  reversed. 

Cited  in— 12  Wend.,  152;  3  E.  D.  S.,  593. 
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OGDEN  «.  PARKS. 
Practice  in  Justice  Court— Challenge  of  Jurors. 

Where  jurors,  in  a  justice's  court,  are  challenged, 
on  the  ground  that  they  are  not  freeholders,  the 
fact  may  be  tried  by  an  examination  of  the  jurors 
themselves,  under  oath. 

N  ERROR,  on  certiorari,  to  a  justice  court. 

The  cause  was  tried  in  the  court  below,  be- 
fore a  jury.  In  order  to  complete  the  jury, 
two  talesmen  were  summoned,  and  when  they 
appeared  the  defendant  below  objected  to  them 
as  not  being  freeholders,  and  requested  the 
justice  to  examine  them  upon  oath,  as  to  that 
181*]  fact.  This  *the  justice  refused;  but 
inquired  of  the  jurors  whether  they  were  free- 
holders, to  which  they  answered  in  the  affirma- 
tive, and  were  then  sworn  as  jurors  to  try  the 
cause. 

A  verdict  and  judgment  were  rendered  for 
the  plaintiff  below,  who  is  the  defendant  in 
error. 

Per  Curiam.  That  the  jurors  were  not  free- 
holders was  undoubtedly  a  good  ground  of 
challenge,  and  the  question  is,  how  it  was  to 
be  proved.  The  jurors  themselves  had  no  in- 
terest in  the  question,  and  were  competent  wit- 
nesses as  to  that  fact.  This  sudden  and  unex- 
pected occurrence  at  the  trial  cannot  be  guarded 
against,  or  be  met  in  any  other  way;  and  from 
the  necessity  of  the  case,  this  kind  of  evidence 
must  be  resorted  to,  or  the  objection,  though 
well  founded,  can  seldom  avail.  The  justice, 
therefore,  erred,  aad  the  judgment  must  be 
reversed. 

Judgment  reversed. 
Cited  in— 3  Code  R.,  254. 


SWEET  t>.  PALMER  AND  PALMER. 

Prisoner —  Under  Execution — Escape  of— Subse- 
quent Agreement  of  Creditor  must  be  under 
Seal,  to  Excuse  Escape  and  Release  Defendant 
— Fraud  in  Obtaining  Release. 

Although  a  previous  consent  of  the  creditor,  that 
bis  debtor  in  execution  may  leave  the  liberties  of 
the  jail,  will  excuse  the  escape  and  discharge  the 
judgment,  yet  an  assent  or  agreement  subsequent 
to  the  escape,  that  the  debtor  may  remain  out  of 
the  limits,  is  no  discharge :  for  a  right  of  action  for 
the  escape  having  once  accrued,  can  only  be  de- 
feated by  a  release  under  seal,  or  an  agreement  for 
a  valuable  consideration. 

Where  a  debtor  in  execution  left  the  limits  on 
Sunday,  and  came  to  the  plaintiff's  house,  and  there 
obtained  from  him  a  written  permission  to  go  at 
large  until  9  o'clock  the  next  morning,  it  was  held 
that  the  license  or  permission  was  no  defense  to  an 
action  for  an  escape,  especially  as  the  debtor  ob- 
tained it  fraudulently,  and  supposing  that  he 
would  thereby  be  discharged  from  the  judgment. 

Citation— 1  Salk.,  271. 

THIS  was  an  action  of  debt  on  a  bond  exe- 
cuted by  the  defendants  to  the  sheriff  of 
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the  County  of  Onondaga,  conditioned  that  the 
defendant,  Erastus  D.  Palmer,  who  had  been 
admitted  to  the  liberties  of  the  jail,  should  re- 
main a  true  and  faithful  prisoner.  The  suit 
was  brought  by  the  plaintiff,  as  assignee  of  the 
sheriff,  and  the  cause  was  tried  before  the  late 
Chief  Justice,  at  the  Onondaga  Circuit,  in 
June,  1818. 

*The  plaintiff  had  recovered  a  judg-  [*182 
ment,  in  the  Court  of  Common  Pleas  of  Onon- 
daga County,  against  the  defendant,  E.  D. 
Palmer,  for  $415.52.  The  judgment,  ca.  fa., 
execution  of  the  bond  and  escape,  were  either 
proved  or  admitted.  The  defendants  then 
gave  in  evidence,  under  the  notice  annexed  to 
their  plea  of  the  general  issue,  the  following 
writing  signed  by  the  plaintiff : 

"  This  may  certify  that  I  agree  to  let  Erastus 
D.  Palmer  go  at  large  from  the  limits  of  On- 
ondaga jail,  until  9  o'clock  of  the  16th  day  of 
June  inst.  Pompey,  June  14th,  1817.  Oliver 
Sweet." 

It  was  then  proved  on  the  part  of  the  plaint- 
iff that  the  license  given  in  evidence  by  the 
defendants  was  written  by  E.  D.  Palmer  at 
the  house  of  the  plaintiff  in  Pompey,  ten  or 
twelve  miles  from  the  jail  of  Onondaga 
County,  on  Sunday,  the  15th  of  June,  1817 ; 
that  when  E.  D.  Palmer  came  to  the  plaintiff's 
house  on  that  day  he  said  he  came  to  get  a  li- 
cense from  him  to  remain  off  the  limits  until 
the  next  morning,  that  he  might  come  and  see 
the  plaintiff,  and  would  then  give  him  secu- 
rity for  the  debt,  or  return  immediately  to  the 
limits ;  that  on  something  being  said  as  to  the 
effect  of  the  license,  he  answered  that  he 
knew  of  no  advantage  which  could  be  takea 
by  him,  and  that  he  would  take  none ;  that 
the  next  morning  the  defendants  came  to  the 
plaintiff's  house,  but  said  very  little  on  the 
subject  of  a  settlement,  their  real  object,  in 
which  they  were  defeated,  being  to  carry  off 
an  illegitimate  child,  of  which  one  of  the  de- 
fendants was  the  father,  from  the  plaintiff's 
family. 

It  was  further  proved  that  E.  D.  Palmer 
had  said  in  conversation,  while  he  was  on  the 
limits,  that  if  he  could  procure  a  license  from 
the  plaintiff  to  remain  off  the  limits  for  a  short 
time,  it  would  discharge  him  from  the  de- 
mand, and  from  confinement,  and  that  he 
would  try  to  get  it ;  and  that  after  he  had  ob- 
tained the  license,  he  said  it  was  a  good  dis- 
charge, and  that  the  plaintiff  could  obtain 
nothing. 

A  verdict  was  found  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court  on  the  above 
case. 

Mr.  Randall  for  the  plaintiff. 

*Mr.  Yelverton,  contra.  [*183 

Per  Curiam.  The  evidence  clearly  shows 
fraud,  and  a  trick  on  the  part  of  the  defend- 
ants ;  and  we  rejoice  that  the  rules  of  law  are 
such  as  to  prevent  the  success  of  their  cunning. 

The  certificate  is  certainly  not  binding  as  a 
technical  release  of  the  debt ;  and  it  is  settled 
that,  although  a  previous  consent  of  the  cred- 
itor that  the  debtor  may  go  off  the  liberties 
will  excuse  the  escape  and  discharge  the  judg- 
ment, yet  a  subsequent  assent  or  agreement 
that  the  debtor  may  remain  off  is  no  discharge. 
The  right  of  action  for  the  escape  having  once 
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accrued,  nothing  but  a  release  or  an  agreement 
for  valuable  consideration  can  defeat  the  ac- 
tion. (Scott  v.  Peacock,  1  Salk.,  271.) 

Here  the  license  was  after  the  escape  ;  and 
there  is  no  consideration.  The  fair  construc- 
tion of  the  certificate  is  this:  "You  have  es- 
caped, and  I  have  a  right  to  sue  for  it ;  but  I 
agree  to  waive  that  right,  provided  you  return 
as  a  prisoner  to  the  limits,  by  9  o'clock  to- 
morrow morning."  The  defendant  never  re- 
turned to  the  limits,  nor  was  any  considera- 
tion received  by  the  plaintiff.  Besides,  if.  as 
in  this  case,  the  debtor  procured  the  license 
by  collusion  and  preconcerted  fraud,  it  would 
be  affrontful  to  justice  to  tolerate  such  a  de- 
fense. 

The  plaintiff  is,  therefore,  entitled  to  judg- 
ment. 

Judgment  for  the  plaintiff. 

Cited  in— 7  Cow.,  276 ;  9  Cow.,  138 :  3  Wend.,  26, 
186 ;  10  Wend.,  358 ;  4  How.  Pr.,  298 ;  53  How.  Pr., 
346. 


184*]  *JACKSON,  ex  dem.  SAXTON, 

v. 
MAY. 

Ejectment  —  Indefinite  Grant  of  Privilege  to  Erect 
Machine  and  Building  upon  Land  —  Must  be 
Actual  Entry  and  Location  to  Enable  Lessee 
to  Maintain  Trespass. 

The  grant  of  a  privilege  to  erect  a  machine  and 
building:  upon  land,  without  defining:  the  place 
where  they  are  to  be  erected,  or  the  quantity  of 
ground  which  is  to  be  occupied,  does  not,  without 
an  actual  entry  and  location,  confer  such  a  right  as 
to  enable  the  lessee  to  maintain  ejectment. 

The  general  rule  is  that  an  action  of  ejectment 
will  lie  for  anything-  attached  to  the  soil,  of  which 
the  sheriff  can  deliver  possession. 


S  was  an  action  of  ejectment,  which  was 
-L  commenced  and  tried  in  the  Court  of 
Common  Pleas  of  the  County  of  Greene,  and 
in  which  a  verdict  was  taken  by  consent  for 
the  plaintiff,  subject  to  the  opinion  of  this 
court  on  a  case  to  be  made  between  the  par- 
ties. 

On  the  15th  of  August,  1814,  one  John  Van 
Den  Bergh  executed  a  lease  of  the  premises  in 
question,  being  a  mill  seat,  with  the  privilege 
of  cutting  timber  for  erecting  buildings,  to 
Samuel  and  Alvin  S.  Smith,  for  fifteen  years, 
at  an  annual  rent.  By  articles  of  agreement, 
dated  the  22d  of  November,  1814,  S.  and  A. 
F.  Smith,  who  had  taken  possession  shortly 
after  the  lease  to  them,  granted  to  the  lessor 
of  the  plaintiff  the  privilege  of  putting  up  a 
carding  machine,  at  the  mills  of  J.  Van  Den 
Bergh,  for  fifteen  years  from  the  date  of  the 
agreement,  for'  the  consideration  of  $125;  the 
machine  to  be  fixed  at  a  wheel  or  shaft  then 
built  for  a  fulling  mill  ;  the  plaintiff's  lessor 
to  build  a  shop  for  the  carding  machine, 
and  to  be  allowed  to  cut  timber  on  the  land 
of  Van  Den  Bergh,  for  that  purpose.  In  De- 
cember, 1815,  the  Smiths  having  sold  their  in- 
terest to  Schermerhorn  and  Beach,  Van  Den 
Bergh  executed  a  lease  to  Schermerhorn  and 
Beach,  which  was  dated  on  the  day  of  the  date 
of  the  former  lease,  and  agreed  with  it  in 
every  respect,  except  the  names  of  the  lessees. 
Schermerhorn  and  Beach  entered  and  erected 
buildings  and  machinery  ;  and  the  defendant 
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afterwards  came  into  possession  under  them, 
and  used  the  privilege  which  had  been  grant- 
ed by  the  Smiths  to  the  plaintiff's  lessor,  who 
had  never  entered,  nor  in  any  way  availed 
himself  of  the  privilege  granted  to  him. 

The  case  was  submitted  to  the  court  with- 
out argument. 

*Per  Curiam.  There  is  no  doubt  [*185 
that  at  the  date  of  the  agreement  between  the 
Smiths  and  Saxton  (22d  November,  1814)  the 
former  had  the  title,  and  were  competent  to 
make  an  assignment  or  under-lease  to  Saxton  ; 
but  the  pretended  lease  to  Saxton  having 
never  been  actually  located,  and  thereby  (as  it 
might  have  been)  reduced  to  certainty,  it  is, 
per  se,  too  vague  and  indefinite  to  be  the  foun- 
dation of  an  action  of  ejectment.  He  was  "to 
have  the  privilege  of  putting  a  carding  ma- 
chine at  the  mills  of  John  Van  Den  Bergh ;" 
and  "to  fix  the  machine  at  the  wheel  or  shaft 
now  built  for  a  fulling  mill  at  the  place  afore- 
said ;"  and  "  is  to  build  a  shop  for  the  card- 
ing machine." 

The  general  rule  is  that  an  ejectment  will 
lie  for  anything  attached  to  the  soil,  of  which 
the  sheriff  can  deliver  possession.  Tested  by 
this  rule,  the  interest  of  Saxton  cannot  be  de- 
fined by  metes  and  bounds,  otherwise  than  by 
an  actual  location,  by  consent  of  parties. 

How  much  ground  is  he  to  recover  ?  Where 
is  it  situated,  in  reference  to  the  wheel  and 
shaft  of  the  fulling  mill  ?  Where  is  the  site 
for  the  intended  shop,  how  large  a  space  was 
it  to  occupy,  and  in  what  shape  was  it  to  be  ? 
No  definite  answer  can  be  given  to  either  of 
these  inquiries. 

We  are,  therefore,  of  opinion  that  the  de- 
fendant is  entitled  to  judgment,  according  to 
the  stipulation  in  the  case. 

Judgment  for  the  defendant. 

Cited  in— 9  N.  Y.,  252 ;  24  N.  Y.,  657  ;  15  Barb.,  358 ; 
18  Barb.,  488 :  19  Barb.,  487 ;  25  Barb.,  60 ;  39  Barb., 
401 ;  4  Abb.  N.  S.,  406;  38  Cal.,  572. 


*THE  OVERSEERS  OF  THE  POOR  [*186 
OF  THE  TOWN  OF  SHERBURNE 

THE    OVERSEERS    OF  THE  POOR  OF 
THE  TOWN  OF  NORWICH. 

Pauper — Having  Husband  in  State  Able  to 
Maintain  Her — Cannot  be  Removed  to  Place 
of  Settlement  before  Marriage — Should  be  Re- 
moved to  Residence  of  Husband — Estate  in  a 
Town  without  Residence — Does  not  Gain  Set- 
tlement. 

Where  a  woman  has  a  husband  resident  within 
the  State,  and  able  to  maintain  her,  any  settlement 
which  she  may  have  had  previous  to  her  marriage 
is  suspended,  and  she  cannot  be  removed  to  the 
place  of  her  former  settlement,  but  only  to  the 
place  of  her  husband's  settlement  or  residence. 

Whether  in  case  of  the  husband's  inability  to 
maintain  the  wife,  she  can  be  removed  to  her  old 
settlement.  Qiufre. 

An  estate  situate  in  a  town  without  residence 
there,  does  not  gain  the  owner  a  settlement  in  that 
town. 

Citations— 1  Bl.  Com.,  354 ;  2  Salk.,  524 ;  Burr.  Sett. 
Cas.,  125,  370. 

IN    ERROR,   on  certiorari  to  the  Court  of 
General  Sessions  of  the  Peace  of  the  Coun- 
ty of  Chenango. 
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Two  justices  of  the  peace  of  the  town  of 
Norwich,  in  the  County  of  Chenango,  made 
an  order  for  the  removal  of  Rachel  Ingraham, 
as  a  pauper,  from  Norwich  to  Sherburne. 
The  overseers  of  the  poor  of  the  town  of  Sher- 
burne, appealed  to  the  Court  of  Sessions  of 
the  County  of  Chenango,  which  affirmed  the 
order  of  removal. 

The  pauper  was  formerly  the  wife  of  one 
Spencer,  who  died  seised  of  a  lot  of  land  in 
the  town  of  Sherburne,  worth  $1,200  or  $1,- 
400,  in  which  she  was  entitled  to  dower,  but 
dower  had  never  been  assigned  to  her,  nor 
had  she  ever  been  in  possession  of  the  land. 
She  afterwards  married  one  Little,  who  had 
no  settlement  in  this  State,  in  his  own  right, 
and  it  did  not  appear  where  he  resided.  The 
pauper  afterwards  married  Samuel  Ingraham, 
her  present  husband,  who  resided,  at  the  time 
of  the  order  and  appeal,  and  for  five  years 
previous,  in  the  town  of  Smithville  in  Chenan- 
go County.  It  was  proved  that  Ingraham,  at 
the  date  of  the  order,  was  a  housekeeper  in 
Smithville  ;  that  he  was  a  weaver  by  trade,  in 
good  health,  and  earned  a  dollar  a  day,  and 
sometimes  more  ;  that  he  was  out  of  debt,  and 
had  property  to  the  amount  of  $300. 

PLATT,  J.,  delivered  the  opinion  of  the 
court : 

I  think  the  Sessions  erred  in  affirming .  the 
order  of  removal.  Admitting  that  in  virtue 
of  her  dower,  the  pauper  had  a  settlement  in 
Sherburne  at  the  time  of  her  marriage  with 
Ingraham  ;  yet  the  settlement  in  her  own 
right,  or  in  the  right  of  her  former  husband 
Spencer,  was  suspended  by  the  last  marriage. 
Blackstone  (1  Bl.  Com.,  354)  says,  "  a  woman 
marrying  a  man  that  is  settled  in  another  par- 
ish, changes  her  own  settlement ;  the  law  not 
permitting  the  separation  of  husband  and 
187*]  *wife.  But  if  the  man  has  no  settle- 
ment, her's  is  suspended  during  his  life,  if  he 
remains  in  England  and  is  able  to  maintain 
her  ;  but  in  his  absence,  or  afto»  his  death,  or 
during  (perhaps)  his  inability,  she  may  be  re- 
moved to  her  old  settlement." 

Ingraham,  the  husband,  cannot  be  deemed 
to  have  a  settlement  in  Sherburne,  merely  in 
right  of  his  wife's  dower  there  ;  for  it  is  set- 
tled that,  "having  land  in  a  parish  will  not 
make  a  settlement ;  but  living  in  a  parish 
where  one  has  land,  will  gain  a  settlement." 
(Per  Lord  Holt,  Inter  Parishes  of  Ryslip  and 
Harrow,  2  Salk.,-  524.)  "The  residence  need 
not  be  on  the  estate,  provided  it  be  within  the 
parish."  (Burr.  Set.  Cas.,  125,  370.)  The  evi- 
dence in  this  case  does  not  establish  the  fact 
that  the  husband,  Samuel  Ingraham,  was  un- 
able to  maintain  his  wife  ;  but  if  that  fact  had 
been  proved,  it  would  be  with  great  difficulty 
and  extreme  reluctance,  that  I  should  ever 
subscribe  to  the  doctrine,  that  a  wife  is  to  be 
removed  from  her  husband  merely  because 
he  is  unable  to  maintain  her.  The  pauper 
ought  to  have  been  removed  to  Smithville, 
where  her  husband  resided,  and  not  to  Sher- 
burne, where  the  land  was  situated,  in  which 
she  was  entitled  to  dower.  The  order  of  the 
Sessions  ought,  therefore,  to  be  quashed. 

Order  quashed. 
Cited  ln-6  Cow..  763. 
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*THE  OVERSEERS  OF  THE  POOR  [*188 
OF  THE  TOWN  OF  SHERBURNE 

v. 

THE  OVERSEERS  OF  THE  POOR  OF  THE 
TOWN  OF  NORWICH. 

Pauper — Person  Elected  Constable  for  One  Year 
— Removal  from  Town  before  Expiration  of 
Tear — Does  not  Gain,  Settlement  wliere  Elected. 

Where  a  person  is  elected  constable  of  a  town,  and 
enters  upon  the  duties  of  his  otlice,  but  before  the 
expiration  of  the  year  removes  from  the  town,  and 
does  not  afterwards  act  as  a  constable,  except  occa- 
sionally coming1  to  the  town  to  collect  his  fees,  and 
settle  his  old  accounts,  but  no  constable  is  appoint- 
ed in  his  place  for  the  remainder  of  the  year ;  this  is 
not  such  an  execution  of  a  public  annual  office,  dur- 
ing one  whole  year,  as  to  gain  bim  a  settlement  in 
the  town  of  which  he  was  constable,  within  the  Act 
for  the  Relief  and  Settlement  of  the  Poor.  Sees.  36, 
ch.  78,  sec.  2 ;  1  N.  R.  L.,279. 

Citations— Act,  sess.  36,  ch.  78,  sec.  2 ;  1  N.  R.  L., 
279. 

IN  ERROR,  on  cf,rtiorari  to  the  Court  of 
General  Sessions  of  the  Peace  of  the  Coun- 
ty of  Chenango. 

The  paupers,  George  G.  King  and  his  wife 
and  children,  werexremoved  from  the  town  of 
Norwich  to  the  town  of  Sherburne,  by  the  or- 
der of  two  justices ;  and  on  an  appeal  from 
this  order  by  the  overseers  of  Sherburne,  it 
was  affirmed  by  the  Court  of  Sessions. 

The  pauper,  King,  had  previously  acquired 
a  settlement  in  the  town  of  Bloomfield,  in  the 
County  of  Ontario,  by  the  purchase  of  a  free- 
hold estate.  In  the  winter  of  1816,  he  removed 
to  Sherburne ;  and  in  March  following  was 
duly  elected  a  constable  of  that  town,  and 
took  the  oath  of  office,  and  resided  and  acted 
as  constable  there  until  the  18th  of  December 
in  the  same  year,  when  he  was  imprisoned  in 
the  jail  of  the  county,  at  Norwich,  for  thirty 
days,  on  an  execution  issuing  out  of  a  justice's 
court.  On  the  18th  of  January,  1817,  the  day 
after  his  release  from  jail,  he  removed  his  fam- 
ily to  Norwich,  where  they  resided  about  six 
months,  until  they  were  removed  back  to  Sher- 
burne, by  virtue  of  the  order  now  in  question. 
After  the  pauper  came  to  reside  at  Norwich, 
he  did  no  act  as  constable  of  Sherburne,  ex- 
cept that  he  occasionally  went  to  Sherburne  to 
collect  his  fees,  and  to  settle  his  old  accounts 
as  constable  ;  and  in  one  instance  he  procured 
an  old  execution  to  be  renewed,  and  demand- 
ed his  fees  upon  it.  No  other  constable  was 
appointed  or  elected  in  his  place,  for  the  re- 
mainder of  the  year,  after  he  removed  from 
Sherburne. 

Per  Curiam.  The  only  question  is,  wheth- 
er the  pauper  had,  within  the  spirit  and  mean- 
ing of  the  Statute,  executed  any  public  annu- 
al office  or  charge  in  the  town  of  Sherburne 
during  one  whole  year.  (Act  for  the  Relief 
and  Settlement  of  the  Poor.  sess.  36,  ch.  78, 
sec.  2;  1  N.  R.  L.,  279.)  *  Under  the  [*189 
circumstances  of  this  case,  we  are  of  opinion, 
that  in  the  true  sense  of  the  Statute,  King  can- 
not be  considered  as  Executing  the  office  of 
constable  in  the  town  of  Sherburne  after  he 
removed  his  family  and  went  to  reside  in  Nor- 
wich. The  year  was,  therefore,  riot  complete, 
and  his  last  legal  settlement  was  in  Bloom- 
field. 

Order  quashed. 
Cited  in— 6  Cow.,  763. 
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JACKSON,  EX  DEM.,  v.  GARNSEY. 


JACKSON,  ex  dem.  RACHEL  MALIN, 

v. 
GARNSEY. 

Real  Property  —  Resulting  Trust  —  Voluntary 
Conveyance  —  Heirs  of  Grantor  Bound  —  Eject- 
ment against  Heir  —  Cannot  Plead  Want  of 
Consideration  —  Nor  Judgment  against  himself 
under  which  the  land  was  Sold. 

A  party  making  a  voluntary  conveyance,  and  his 
heirs  are  bound  by  it  :  and  in  an  action  of  eject- 
ment by  the  grantee  against  the  heir  of  the  grantor, 
the  latter  cannot  set  up  the  want  of  consideration 
in  bar  of  the  recovery. 

Nor  can  he  take  advantage  of  a  judgment  against 
himself,  under  which  the  land  conveyed  by  his  an- 
cestor had  been  sold,  as  an  outstanding  title  to  de- 
feat the  grantee's  action,  as  the  sale  could  only  op- 
erate upon  the  interest  which  he  had  in  the  land, 
which  was  nothing  more  than  a  naked  possession. 

Citations—  Stat.  27  Eliz.,  ch.  4;  Rob.  Fr.  Com.,  646, 
647  ;  7  Johns.,  161  ;  1  N.  R.  L.,  75. 


was  an  action  of  ejectment,  brought 
JL  to  recover  part  of  lot  No.  48,  in  township 
No.  7,  in  the  second  range  of  townships,  in  the 
County  of  Ontario.  The  cause  was  tried  be- 
fore the  late  Chief  Justice,  at  the  Ontario  Cir- 
cuit, in  June,  1818. 

The  lessor  of  the  plaintiff  claimed  as  grantee 
of  Amos  Garnsey,  of  whom  the  defendant 
was  the  son  and  heir.  The  execution  and  loss 
of  the  original  deed  were  proved  ;  and  a  rec- 
ord of  the  deed,  by  which  it  appeared  that  it 
was  dated  the  17th  of  August,  1793,  was  given 
in  evidence  as  a  ccfpy,  the  acknowledgment 
being  informal  and  insufficient.  One  of  the 
subscribing  witnesses  to  the  deed  testified  that 
at  the  time  it  was  executed  $100  in  silver  were 
paid  to  the  grantor  by  the  plaintiff's  lessor,  in 
the  presence  of  Jemima  Wilkinson,  of  whose 
society  both  the  grantor  and  the  plaintiff's  les- 
sor were  members,  in  part  of  the  considera- 
tion, and  that  the  grantor  admitted  that  other 
sums  of  money  had  been  previously  paid  to 
him,  and  acknowledged  himself  satisfied.  An- 
other subscribing  witness  testified  that  it  was 
agreed  between  the  parties  thereto,  at  the 
time  of  executing  the  deed,  that  if  the  grantor 
should  refund  the  consideration  mentioned 
therein,  the  land  should  be  conveyed  to  him,  if 
necessary,  or  the  deed  given  up.  It  appeared 
that  about  the  time  of  the  conveyance,  a  judg- 
ment had  been  recovered  by  one  Hatheway 
against  the  grantor. 

19O*]  *A  witness  on  the  part  of  the  defend- 
ant stated,  that  after  the  grantor  had  received 
the  money,  he  saw  him  pass  round  the  house 
to  another  door,  where  he  was  met  by  Jemima, 
and  delivered  the  money  to  her.  This,  the 
witness  said,  took  place  about  fourteen  or  six- 
teen years  before  the  trial.  The  admissions  of 
Rachel  the  lessor  and  Jemima  were  proved, 
that  they  had  taken  the  conveyance  out  of 
kindness  to  Amos  Garnsey,  the  grantor,  and 
to  prevent  Hatheway  from  getting  the  land, 
and  that  she,  the  plaintiff's  lessor,  was  willing 
to  give  up  the  deed. 

The  defendant  also  produced  in  evidence  a 
record  of  a  judgment  in  an  action  of  trespass, 
in  which,  the  defendant  in  this  suit  was  plaint- 
iff, and  one  Doolittle  defendant,  in  the  Court 
of  Common  Pleas  of  Ontario  County,  which 
was  filed  and  docketed  on  the  23d  of  April, 
1817,  and  by  which  the  defendant  therein  re- 
covered judgment  against  the  plaintiff  for 
JOHNS.  REP.,  16. 


$30.89  costs,  and  under  which  the  land  in 
question  had  been  sold  and  conveyed  by  the 
sheriff  of  the  County  of  Ontario  to  one  Dorman. 

A  verdict  was  taken  for  the  plaintiff,  subject 
to  the  opinion  of  the  court  on  the  following 
questions:  1.  "Whether  a  conveyance  of  land 
to  avoid  the  payment  of  debts  is  a  bar  to  the 
heir  at  law  of  the  grantor.  2.  Whether  such 
conveyance  can  affect  a  judgment  for  costs 
obtained  subsequently  against  the  heir  at  law 
of  the  grantor. 

Mr.  Kill,  for  the  plaintiff.  The  deed  in  this 
case  was  given  for  a  valuable  consideration. 
All  the  other  evidence  was  introduced  to  ^how 
that  the  deed  was  fraudulent.  But,  even  if 
this  were  a  voluntary  conveyance,  it  is  valid 
as  between  the  parties  themselves,  and  is  bind 
ing  upon  the  grantor  and  his  heirs  ;  it  is  void 
only  against  creditors.  Besides.  S.  Doolittle 
is  not  a  creditor  within  the  meaning  of  the 
statute.  (1  N.  R.  L.,  75,  10th  sess.,  ch.  44 ;  27 
Eliz.,  ch.  4.)  To  claim  the  benefit  of  the 
Statute,  he  must  be  a  creditor  of  the  grantor, 
or  person  making  the  voluntary  conveyance. 
If  this  was  a  voluntary  conveyance,  and  there- 
fore void  under  the  statute,  then  nothing  de- 
scended to  the  heir  of  the  grantor,  and  so  there 
was  nothing  on  which  the  judgment  and  exe- 
cution could  attach.  The  counsel  cited  Rob. 
Fraud.  Conv.,  *378,  641,  642,  646,  649;  [*191 
1  Vern.,  45,  100;  Cro.  James,  270;  7  Mass., 
354  r  7  Johns.,  161. 

Mr.  -E.  Williams  contended  :  1.  That  the 
deed,  under  the  circumstances,  created  a  re- 
sulting trust  in  favor  of  the  grantor,  which  de- 
scended to  his  heir,  and  was  liable  to  an  execu- 
tion. 

2.  That  if  it  was  not  a  resulting  trust,  and 
descended  to  the  heir  of  the  cestui  que  trust,  it 
was,  at  most,  but  a  mortgage  ;  and  the  mort- 
gagor having  been  permitted  to  remain  in  pos- 
session so  many  years,  the  legal  presumption 
was  that  the  debt  for  which  the  securny  was 
given  had  been  paid. 

3.  The  plaintiff's  deed  never  having  been 
recorded,  the  defendant  can  set  up  the  deed  to 
Dorman,  as  an  outstanding  title. 

Mr.  Sill,  in  reply,  insisted  that  there  was  no 
evidence  in  the  case  to  support  the  position 
that  there  was  a  resulting  trust;  nor  was  there 
any  evidence  of  a  mortgage.  The  title  in  Dor- 
man, if  any,  is  not  such  an  one  as  could  be  set 
up  to  defeat  that  of  the  lessor. 

SPENCER,  Ch.  J.,  delivered   the  opinion  of 
the  court  : 
It  has  been  argued  : 

1.  That  the  deed  created  a  resulting  trust  in 
favor  of  the  grantor,  and   the  consideration 
money  was  his. 

2.  That  it  was  a  mortgage,  as  the  grantor 
was  to  receive  back  the  land,  and  the  objects 
for  which  it  was  given  have  been  effected. 

3.  That  the  mortgagor  having  been  permit- 
ted to  remain  in  possession  ever  since  1793.  the 
debt  is  to  be  deemed  as  paid. 

4.  That  the    outstanding  title  of    Dorman 
may  be  set  up  to  defeat  a  recovery. 

The  deed  under  which  the  lessor  of  the 
plaintiff  claims,  though  purporting  to  be  dated 
on  the  10th  of  August,  1793,  as  would  seem 
from  some  of  the  testimony,  was  actually  de- 
livered about  fourteen  or  sixteen  years  before 
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the  trial.  I  do  not,  however,  consider  the 
time  of  the  execution  of  the  deed  to  be  mater- 
ial, as  there  was  no  objection  to  the  plaintiff's 
192*]  recovery,  *on  the  ground  that  there 
had  been  an  adverse  possession.  Notwith- 
standing the  peculiar  features  of  this  case,  and 
the  probable  hardship  on  the  defendant,  as  the 
heir  of  a  person  once  seised,  I  am  compelled 
to  say  that  I  perceive  no  legal  objections  to  the 
plaintiff's  recovery. 

There  is  nothing  in  the  case  to  render  this  a 
resulting  trust  in  favor  of  the  grantor.  The 
deed  may  have  been  and  probably  was  exe- 
cuted for  the  purpose  of  defrauding  a  creditor 
of  the  grantor,  and  without  any  other  consid- 
eration than  one  merely  colorable  ;  yet,  as  be- 
tween the  parties,  the  deed,  if  merely  volun- 
tary, under  the  expectation  that  it  would  be 
surrendered  back,  or  that  a  reconveyance 
would  be  made,  was  binding  on  the  parties, 
and  their  representatives.  The  Statute  of  the 
27th  Eliz.,  ch.  4,  has  received  but  one  con- 
struction in  this  respect.  The  party  making  a 
voluntary  conveyance,  and  those  claiming 
under  him,  are  as  much  bound,  as  if  the  most 
valuable  consideration  had  been  given,  for 
that  statute  has  interposed  only  in  favor  of 
purchasers  for  valuable  consideration.  As 
between  the  parties,  they  are  expressly  ex- 
cluded from  its  operation,  and  are  left  as  they 
stood  at  the  common  law  ;  and  before  the 
statute,  the  heir  could  never  set  up  his'title 
against  the  voluntary  alienee  of  his  ancestor, 
nor  call,  upon  him  for  contribution,  where 
both  were  amenable  to  the  creditors  of  the 
ancestor  as  terre-tenants ;  nor  will  courts  of 
equity  assist  the  party  making  a  voluntary 
conveyance,  or  his  representative  claiming  as 
such,  by  setting  them  aside.  (Rob.  Fraud. 
Conv.,  646,  647;  7  Johns.,  161;  1  N.  R.  L.,75.) 

The  case  furnishes  no  pretense  to  consider 
the  deed  from  Amos  Garnsey  to  the  lessor  as  a 
mortgage,  and  it  is  useless  to  discuss  the  point. 

If  it  was  competent  to  the  defendant  to  set 
up  an  outstanding  title,  in  his  defense,  -Dor- 
man's  is  no  title.  He  claims  under  a  judg- 
ment obtained  against  the  defendant  for  a  de- 
mand, in  which  the  ancestor  had  no  concern, 
and  for  which  he  was  not  responsible ;  and 
the  judgment  could  operate  only  on  the  estate 
of  the  defendant.  He  had  no  interest  in  the 
premises,  beyond  a  naked  possession,  and 
nothing  but  his  possessory  interest  could  be 
19;i*]  sold;  the  sale,  therefore,  could  *not 
affect  or  defeat  the  title  of  the  lessor  derived 
from  the  ancestor. 

Judgment  for  the  plaintiff. 

Cited  in-4  Cow..  216;  9  Cow.,  81 ;  20  Wend.,  26  ;  4 
Hill,  428,  457;  9  N.  Y.,  149;  15  N.  Y.,  335;  49N.  Y., 
121 ;  12  How.  Pr.,  118;  7  Abb.  Pr.,320;  12  Abb.  N.  S., 
299;  1  Bos.,  669;  M  Ind.,  435;  32  Ind.,  487;  28  Wis., 
648:  32  N.  J.  E.,  782. 


JACKSON,  ex  dem.  LIVINGSTON  &  BOGERT, 
FRIER. 

Ejectment— Parol  Proof  of  Contents  of  a  Deed — 
Proof  of  Loss,  what  Sufficient — Addressed  to 

NOTE.  —  Evidence  —  Lnxt  instrument  —  Secondary 
erMence  of  contents— What  preliminary  proof  neces- 
sary to  admit.  Jackson  v.Todd.  3  Johns.,  300 ;  Jackson 
v.  Hasbrouck,  12  Johns.,  192,  notes. 

108 


Court — Court  may  hear    Evidence  of  Inter  - 
'  ested  Party. 

Evidence  of  the  contents  or  execution  of  a  deed 
cannot  be  admitted  without  the  production  of  the 
deed  itself,  unless  it  is  in  the  possession  of  the  op- 
posite party,  and  he  refuses,  on  notice,  to  produce 
it,  or  unless  it  is  lost  or  destroyed. 

To  prove  the  loss  of  a  written  instrument,  it  must 
be  shown  that  diligent  search  and  inquiry  has  been 
made  of  those  persons  in  whose  possession  it  would 
have  been  had  it  ever  existed. 

The  evidence  of  the  loss  of  a  written  instrument, 
so  as  to  lay  a  foundation  for  the  introduction  of 
inferior  proof  of  its  execution  and  contents,  is  ad- 
dressed solely  to  the  judge,  who  is  to  determine  ex- 
clusively, without  the  intervention  of  the  jury, 
whether  it  is  sufficient  to  authorize  the  admission  of 
secondary  evidence. 

And  in  this,  and  similar  cases  (such  as  the  service 
of  notice  to  produce  a  paper  on  the  trial,  or  that  a 
subscribing  witness  to  a  deed  could  not  be  found), 
the  rules  in  relation  to  testimony  to  a  jury  do  not 
apply,  but  the  judge  may  admit  the  evidence  of  an 
interested  witness,  or  even,  as  it  seems,  of  a  party  in 
the  cause,  to  prove  the  loss  of  the  deed,  or  other 
collateral  fact. 

Citations— 11  Johns..  57 ;  1  Bl..  532 :  Godb.,  193, 326 ; 
2  Ball.,  116 ;  8  East,  289 ;  10  Johns.,  374. 

THIS  was  an  action  of  ejectment  brought  to 
recover  part  of  lot  No.  10,  in  township  No. 
9,  in  the  second  range  of  townships  in  Ontario 
County.  The  cause  was  tried  before  the  late 
Chief  Justice,  at  the  Ontario  Circuit,  in  June, 
1818.  . 

It  was  admitted  that  the  title  to  the  whole 
of  the  township,  in  which  the  premises 
in  question  are  situated,  was  formerly  in 
Oliver  Phelps  and  Nathaniel  Gorham, 
under  whom  both  the  parties  claimed. 
Phelps  &  Gorharu,  by  deed  dated  January 
loth",  1789,  conveyed  the  entire  township  to 
Caleb  Benton  in  fee  ;  and  Benton,  by  deed 
dated  April  27th,  in  the  same  year,  conveyed 
the  township  to  Livingston,  one  of  the  plaint- 
iff's lessors. 

The  defendant  gave  in  evidence  a  deed  from 
Benjamin  Allen  to  Peter  Loop,  dated  the  25th 
of  September,  1790,  for  lot  No.  10,  and  -called 
as  a  witness  one  Powers,  who  testified  that  he 
was  present  at  the  execution  of  the  deed  from 
Allen  to  Loop,  and  then  saw,  in  the  possession 
of  Allen,  a  deed  from  the  lessor,  Livingston, 
for  several  lots,  of  which  No.  10  was  one.  but 
that  he  was  not  acquainted  with  the  handwrit- 
ing of  Livingston  ;  and  that  one  Hart,  and  an- 
other person,  whose  name  the  witness  could 
not  recollect,  were  subscribing  witnesses  to 
the  deed.  The  plaintiff's  counsel  objected  to 
the  competency  of  this  testimony,  and  insisted 
that  the  defendant  should  not  be  permitted  to 
give  parol  evidence  of  the  contents  of  the  pre- 
tended deed  from  Livingston  *to  Allen,  [*194 
without  first  proving  its  destruction  or  loss, 
and  then  proving  its  execution  by  one  of  the 
subscribing  witnesses,  or  by  proof  of  their 
handwriting,  in  case  it  should  appear  that  the 
subscribing  witnesses  were  dead,  or  were  with- 
out the  jurisdiction  of  the  court.  But  the 
Chief. Justice  overruled  the  objection,  and  de- 
clared that  he  would  hear  the  evidence,  as  the 
jury  must  determine  whether  the  loss  of  the 
deed  was  sufficiently  established  ;  that  the  de- 
fendant might  prove  the  execution  of -the  deed 
by  any  person  who  was  present,  although  not 
a  subscribing  witness,  and  that  such  evidence 
would  be  competent  and  sufficient,  provided 
due  diligence  had  been  used  to  procure  the 
subscribing  witness. 
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It  appeared  that  Allen  died  several  years 
aso,  and  that  he  had  a  wife  and  family  in 
Rhode  Island.  Search  had  been  made  for  his 
papers,  but  there  had  never  been  any  inquiry 
of  his  wife  and  family.  Several "  witnesses 
were  examined  as  to  the  execution  and  con- 
tents of  the  alleged  deed  from  Livingston  ;  but 
the  testimony  was  very  feeble,  and  not  one  of 
the  persons  who  testified  that  they  had  seen 
the  deed  was  acquainted  with  the  handwriting 
of  the  grantor. 

The  Chief  Justice  charged  the  jury  that,  in 
his  opinion,  the  defendant  had  not  sufficiently 
proved  the  loss  of  the  deed  attempted  to  be  set 
up,  from  Livingston  to  Allen,  to  entitle  him 
to  give  parol  evidence  of  its  contents,  nor  had 
the  execution  and  contents  of  the  deed  been 
sufficiently  proved  ;  and  that,  in  his  opinion, 
the  plaintiff  was  entitled  to  recover.  The  jury, 
however,  found  a  verdict  for  the  defendant, 
which  it  was  now  moved,  on  the  part  of  the 
plaintiff,  to  set  aside  : 

Mr.  E.  Williams  for  the  plaintiff. 

Mr.  Parker,  contra.  He  cited  Phil.  Ev., 
356,  n.  c;  3  Binn.,  539,  192  ;  5  Binn.,  348  ;  4 
Day,  388  ;  8  East,  273  ;  3  Johns.,  477  ;  Peake's 
Ev.,  40,  38. 

SPENCER,  Ch.  J. ,  delivered  the  opinion  of  the 
court : 

It  is  an  elementary  rule  that  evidence  of  the 
execution  or  contents  of  a  deed  cannot  be  ad- 
195*]  mitted,  without  the  production  *of  the 
deed  itself,  unless  it  can  be  shown  that  it  is  in 
the  possession  of  the  opposite  party,  and  he 
refuses  to  produce  it,  after  regular  notice,  or 
that  it  is  lost  or  destroyed. 

The  evidence  of  the  loss  of  a  deed  is  ad- 
dressed to  the  court  alone  ;  and  it  is  not  a 
subject  on  which  the  jury  are  to  pass.  In  the 
case  of  Butler  v.  Warren,  11  Johns.,  57,  it  is 
true  this  court  considered  the  admission  of  an 
interested  witness  to  prove  the  service  of  a 
notice  on  the  defendant  to  produce  a  paper  in 
his  possession  on  the  trial,  preparatory  to  giv- 
ing evidence  of  the  contents  of  the  paper(  as 
an  infraction  of  the  rule  of  law,  which  pre- 
cludes the  admission  of  an  interested  witness 
to  give  evidence  on  the  trial.  But  the  well 
settled  distinction  between  evidence  offered  to 
the  court  upon  a  collateral  point,  not  for  the 
consideration  of  the  jury,  and  evidence  in 
chief,  was  not  adverted  to  in  that  case.  And 
we  are  clearly  of  the  opinion  that  the  decision 
in  Butler  v.  Warren  cannot  be  supported.  In 
Forbes  v.  Wale,  1  Bl.,  532,  the  issue  was  non  eat 
faclum  in  a  suit  on  a  bond.  It  became  neces- 
sary to  prove  that  the  subscribing  witnesses 
were  dead,  and  the  plaintiff  himself  was  exam- 
ined as  a  witness  to  that  point,  and  as  pre- 
paratory to  the  proof  of  the  handwriting.  In 
Godbolt,  193,  the  court  refused  to  permit  dep- 
ositions of  witnesses  taken  in  the  Court  of 
Chancery  to  be  given  in  evidence,  unless  affi- 
davit be  made  that  the  witnesses  were  dead. 
In  Godbolt,  326,  the  court  said  that  if  the 
party  cannot  find  a  witness,  he  is,  as  it  were, 
dead  unto  him,  and  his  deposition  in  an  En- 
glish court  (chancery),  in  a  cause  between  the 
same  parties,  may  be  allowed  to  be  read  to  the 
jury,  so  as  the  party  make  oalh  that  he  did  his 
endeavor  to  find  the  witness,  but  that  he  could 
not.  In  Douglass'  Lessee  v.  /Sanderson,  2Dall., 
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116,  the  Supreme  Court  of  Pennsylvania  held 
that  the  plaintiff  was  a  good  witness  to  prove 
the  death  of  the  subscribing  witness,  in  order 
to  let  in  evidence  of  the  handwriting.  I  have 
considered  the  nature  of  this  preliminary  evi- 
dence, for  the  purpose  of  showing  that  it  is  not 
addressed  to  the  jury,  but  is  merely  for  the 
consideration  of  the  court.  It  follows  that  the 
Chief  Justice  was  mistaken  in  admitting  the 
evidence  *of  the  loss  of  the  deed,  with  [*196 
a  view  of  its  being  passed  upon  by  the  jury. 

If  the  evidence  of  the  loss  of  the  deed  was 
sufficient,  it  would  not  be  a  ground  for  a  new 
trial  that  it  was  submitted  to  the  jury  ;  for, 
although  that  would  be  irregular,  the  party 
could  not  complain  of  any  injustice  to  him  in 
consequence  of  that  course  of  proceeding. 
That  a  particular  deed  existed  is  the  most  ma- 
terial inquiry  ;  the  fact  of  its  existence,  and 
the  contents  of  the  deed,  are  matters  to  be  tried 
by  the  jury.  The  loss  of  it  must  be  made  out, 
as  a  prerequisite,  to  the  satisfaction  of  the 
court.  The  law  exacts  nothing  unreasonable 
in  such  a  case.  If  the  parol  proof  of  the  loss 
establishes  the  fact  with  reasonable  certainty, 
that  is  sufficient.  (8  East,  289  ;  Jackson  v. 
Neely,  10  Johns.,  374.)  No  precise  rule  can  be 
safely  laid  down  upon  this  subject,  further 
than  this — that  diligent  search  and  inquiry 
should  be  made  of  those  persons  in  whose  cus- 
tody the  law  presumes  the  deed  to  be,  suppos- 
ing it  once  to  have  existed.  In  this  view, 
there  is  a  material  defect  in  the  proofs,  for  no 
inquiry  appears  to  have  been  made  of  the 
widow,  or  of  any  of  the  family  of  Allen.  The 
presumption  is  that  they  know  where  he  died, 
and  what  became  of  his  papers.  At  all  events, 
they  are  more  likely  to  have  this  knowledge 
than  any  other  persons  ;  and  it  was  indispens- 
able to  procure  some  evidence  from  some  part 
of  his  family.  The  proof  in  the  case  is  entirely 
inconclusive  on  the  fact  of  the  loss  of  the 
deed,  if  it  ever  existed ;  and  proof  of  the  execu- 
tion,or  contents  of  the  deed.oughtnot  to  have 
been  admitted  upon  such  slight  evidence. 

As  to  the  evidence  of  the  execution  and  con- 
tents of  the  deed,  it  is  unnecessary  to  say 
much,  as  it  is  presented  in  the  case.  It  is  of  a 
suspicious  character,  though  it  seems  it  ob- 
tained credence  from  the  jury. 

There  must  be  a  new  trial,  with  costs  to 
abide  the  event  of  the  suit. 

New  trial  granted. 

Cited  in-20  Johns.,  146 ;  5  Cow.,  126 :  1  Wend.,  124 : 
14  Wend.,  627 ;  18  Wend.,  497  ;  2  Abb.  App.  Dec.,  264 ; 
8  Barb.,  663 :  2«  Barb.,  351 ;  37  How..  281 ;  14  Abb.  N. 
S.,  19 ;  2  Leg.  Obs.,  236 ;  10  Leg.  Obs.,  59 ;  1  Pet..  597  ; 
2  Wood  &  M.,  131, 132 ;  17  Mich.,  374 ;  49  Mo.,  461. 
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MORSE. 

Heal    Property — Resulting    Trust — Arises  only 
from  Conveyance  or  Deed — Parol  Agreement 


NOTE.— Resulting  trusts.  See  Jackson  v.  Mots- 
dorf.  11  Johns.  91,  note;  N.  Y.  Rev.  Stat.,  2180; 
also  Everett  v.  Everett,  48  N.  Y.,  21g;  Bodine  v. 
Edwards,  10  Paige,  504;  Brewster  v.  Power,  10 
Paige,  562 ;  Norton  v.  Stone,  8  Paige,  222 :  Safford  v. 
Hynds,  39  Barb..  625 :  Gilbert  v.  Gilbert,  2  Abb.  Ct., 
App.  Dec.,  256 ;  Swinburne  v-  Swinburne,  28  N.  Y., 
568 :  2  Wash,  on  Real  Prop.,  176,  and  cases  cited ; 
Trustees  of  Union  College  v.  Wheeler,  61  N.  Y.,  88  ; 
affl'g  in  part,  59  Barb.,  585 ;  S.  C.,  5  Lans.,  160. 
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for  Sale  of  Land — Consideration  Paid — Sub- 1 
sequent  Conveyance  by  Vendor  to  Creditor  of\ 
Velulee  by  his  Request— No  Resulting  Trust  in 
Favor    of     Vendee — Sale    under    Execution 
againut  Original  Vendee — Ejectment — Defend- 
ant may  Assert  Right  to  Possessions,  'Notwith- 
standing Forcible  Entry. 

Where  land  is  purchased  in  the  name  of  one  per- 
son, and  the  consideration  is  advanced  by  another, 
a  trust  resu  Its  in  favor  of  the  person  who  advanced 
the  consideration. 

But  it  is  essential  to  a  resulting  trust  that  it  should 
arise  from  some  conveyance  or  deed. 

Where  a  persorr  purchases  and  pays  for  land,  but 
does  not  take  a  deed,  the  purchaser  does  not  become 
seised,  but  only  acquires  an  equitable  interest, 
which  is  to  be  enforced  in  equity,  and  not  at  law ; 
and  if  the  vendor  afterwards,  by  direction  of  the 
purchaser,  conveys  the  land  to  a  person  to  whom 
the  purchaser  was  indebted,  and  by  his  direction,  no 
trust  results  upon  this  conveyance  to  the  original 
purchaser;  and  the  land  cannot  be  levied  on  and 
sold  under  a  judgment  recovered  against  the  first 
purchaser,  previous  to  the  conveyance  to  the 
second. 

In  an  action  of  ejectment,  against  a  person  who 
has  fprcibly  entered  upon,  and  taken  possession  of 
land,  it  seems  that  the  defendant  is  not  precluded 
from  setting  up  title  in  himself,  or  a  third  person, 
in  bar  of  the  action. 

Citations— 4 -Com.  Dig.,  tit.Uses,  445,  D,  1 ;  2  Johns. 
Ch.,  408 ;  4  Johns.,  150. 

THIS  was  an  action  of  ejectment  for  a  lot  of 
land,  in  the  village  of  Cherry  Valley,  in 
the  County  of  Otsego,  which  was  tried  before 
Mr.  Justice  Platt,  at  the  Otsego  Circuit,  in 
June,  1818. 

'  In  1814,  W.  Beekman,  Jr.,  purchased  the 
lot  in  question  of  one  Delos  White,  by  a  mere 
verbal  agreement,  paying  him,  however,  partly 
in  other  land,  and  partly  in  money,  the  full 
consideration.  Beekman  immediately  went 
into  possession,  and  built  an  office  on  the 
premises,  which  the  defendant  occupied  as  his 
tenant  for  one  year  ;  it  was  then  occupied  by 
Beekman,  until  some  time  in  the  spring  of 
1816,  when  an  execution  was  delivered  to  the 
sheriff  of  the  County  of  Otsego,  on  a  judgment 
docketed  the  8th  of  December,  1814,  for 
$1,500,  recovered  by  one  Hammond  against 
Beekman,  who  then  delivered  the  key  of  the 
office  to  the_lessor  of  the  plaintiff,  for  whose 
benefit  the  premises  were,  in  a  few  days,  to  be 
sold  on  this  execution,  and  also  on  another  ex- 
ecution which  the  lessor  had  in  his  own  favor. 
On  the  5th  of  June,  1816,  the  premises  were 
conveyed  by  the  sheriff  of  Otsego  to  the 
plaintiff's  lessor.  After  possession  of  the  office 
had  been  given  up  by  Beekman,  it  was  fast- 
ened up  and  secured"  by  the  direction  of  the 
plaintiff's  lessor,  who  took  the  key  ;  and  a  wit- 
ness testified  that  a  few  days  after  this  he 
found  the  office  doors  broken  open  and  the  de- 
fendant in  possession,  who  had  ever  since  con- 
tinued in  possession. 

The  defendant,  in  opening  his  defense, 
stated  that  he  should  show  title  to  the  premises 
in  one  David  Little,  ani  that  he  entered  by 
permission  of  Little,  and  as  his  tenant.  The 
defense  was  objected  to  by  the  counsel  for  the 
plaiuliff.who  contended  that  this  was  not  in  the 
nature  of  a*vacant  possession,  and  that  although 
the  legal  estate  might  be  in  Little,  that  gave 
him  no  right  to  enter  in  the  manner  which 
1O8**]  has  been  stated.  The  judire,  however, 
overruled  the  objection.  Delos  White,  on  the 
part  of  the  defendant,  then  testified  that  in 

110 


August,  1815,  Beekman  directed  him  to  exe- 
cute a  deed  of  ,the  premises  to  David  Little ; 
and  that  about  the  time  of  the  execution  of 
the  deed,  he  understood,  from  a  conversation 
between  Beekman  and  Little,  that  Beekman 
should  retain  possession  as  tenant  of  Little.  It 
was  also  proved  that  after  Beekman  had  left 
the  possession,  an  agreement  was  made  be- 
tween the  defendant  and  Little  for  the  former 
to  occupy  the  office,  under  which  agreement 
he  took  possession.  It  further  appeared  that 
at  the  time  of  executing  the  deed  to  Little, 
Beekman  was  indebted  to  Little  in  the  sum  of 
about  $300,  to  secure  which  the  premises  were 
conveyed  ;  and  that  Little  was  informed,  at 
the  time,  of  Hammond's  judgment. 

A  verdict  was  found  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court  on  a  case  to  be 
made. 

Mr.  Van  Vechten,  for  the  plaintiff.  The 
payment  of  the  money  by  Beekman  to  White 
created  a  resulting  trust  in  the  latter  for  the 
benefit  of  Beekman.  This  interest  in  the 
cestui  que  trust  was  tangible  by  execution,  and 
was  sold  by  the  sheriff  to  the  lessor  of  the 
plaintiff  rwho  took*  possession  of  the  premises 
under  the  deed  ;  during  all  which  time  White 
was  looking  on.  (Fvo.t  &  Litchfield  v.  Colmn,  3 
Johns. ,  216  ;  Jackson,  ex  dem.  Benson,  v.  Mats- 
dorf,  11  Johns.,  91  ;  Bogart  v.  Perry,  1  Johns. 
Ch.,  52,  56  ;  Botsford  v.  Burr,  2  Johns.  Ch., 
405.) 

Again  :  the  deed  from  Beekman  to  Little 
was  fraudulent  as  against  a  bonafide  purchaser, 
or  judgment  creditor. 

JEfr.  Gady,  contra.  This  was  not  such  a 
trust  or  interest  as  could  be  sold  on  execution, 
under  the  Statute.  (1  N.  R.  L.,  74,  sess.  10. 
ch.  37,  sec.  4.)  It  must  be  a  present  and  ex- 
isting interest  in  the  cestui  que  use  or  cestui  que 
trust  at  the  time  of  the  execution.  Now,  all 
the  interest  which  Beekmau  had  was,  nearly  a 
year  before  the  issuing  of  the  execution,  con- 
veyed to  Little.  The  judgment  was  no  lien  on 
the  premises.  Our  Act  Concerning  Uses  is 
taken  from  the  29  Car.  II.,  ch.  3,  and  it  has 
been  decided  under  that  statute,  that  a  judg- 
ment does  *not  bind  the  interest  of  the  [*1OO 
cestui  que  trust.  (4  Com.  Dig.,  131.) 

It  is  said  that  the  conveyance  from  Beek- 
man to  Little  was  fraudulent  and  void.  But 
it  was  proved  that  Beekman  was  indebted  to 
Little,  and  for  securing  that  debt  he  directed 
White  to  convey  the1  premises  to  Little.  This 
Beekman  had  a  legal  right  to  dp  ;  and  if  any 
equity  of  redemption  exists,  application  should 
be  made  to  the  Court  of  Chancery  for  relief. 

Again  ;  there  was  no  resulting  trust  in  this 
case.  A  resulting  trust  arises  by  implication 
of  law,  from  some  deed  or  conveyance.  As  if 
A  pays  B  a  sum  of  money  for  land,  and  he 
conveys  it  to  C,  there  is  a  resulting  trust  from 
C  to  A.  But  in  this  case,  though  money  was 
paid,  yet  no  deed  was  executed.  A  resulting 
trust  cannot  be  created  by  parol,  nor  arise 
from  a  parol  contract.  A  use  cannot  be  de- 
clared by  parol.  (1  Cruise's  Dig.,  459,  461, 
471 ;  Com.  Dig.,  tit.  Uses,  D,  1.) 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

Beekman  acquired  nothing  but  an  equitable 

interest  in  the  premises,  in  consequence  of  his 
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verbal  agreement  with  White,  and  the  pay- 
ment of  the  consideration  money.  He  had  no 
legal  or  executed  estate,  entitling  him  to  be  re- 
garded as  seised.  (4  Com.  Dig.,  tit.  Uses,  445, 
D,  1.)  His  right,  until  it  was  merged  in  the 
deed  to  Little,  was  a  mere  chose  in  action  ; 
and  his  remedy,  had  White  refused  to  convey, 
would  have  been  in  equity  alone,  to  compel  a 
specific  execution  of  the  contract. 

The  Statute  of  Frauds  requires  all  declara- 
tions and  creations  of  trusts  of  land  to  be  in 
writing  ;  and  it  provides  that  all  conveyances 
where  trusts  and  confidences  shall  arise,  or  re- 
sult by  implication,  or  construction  of  law, 
shall  be  of  the  like  form  and  effect,  as  the 
same  would  have  been  if  the  Act  had  not  been 
made.  It  is  essential,  from  the  very  words  of 
the  statute,  to  a  resulting  trust,  that  it  should 
arise  from  some  conveyance  or  deed  ;  and  it 
happens,  when  an  estate  is  purchased  in  the 
name  of  one  person,  and  the  price  or  considera- 
tion money  is  paid  by  another  person.  In 
such  case  there  is  a  resulting  trust  in  favor  of 
the  person  who  paid  the  consideration.  (2 
Johns.  Ch.,  408.) 

2OO*]  *The  conveyance  by  White  to  Little 
did  not  create  a  resulting  trust  in  favor  of  Beek- 
man;  for,  although  White  gave  the  deed  on  the 
consideration  paid  by  Beekman  to  him,  yet,  as 
between  Beekman  and  Little,  the  former  re- 
nounced to  the  latter  the  benefit  of  this  consid- 
eration, in  satisfaction  of  a  debt,  which  it  is 
admitted  was  actually  and  bona  fide  due.  This 
was  the  same,  in  effect,  as  if  Little  himself  had 
paid  the  consideration  to  White  ;  and  the  con- 
sequence is,  that  thereafter  Beekman  ceased  to 
have  any  kind  of  interest  in  the  premises,  and 
the  lessor  of  the  plaintiff  acquired  no  title 
under  the  sheriff's  sale  to  him. 

Another  point  has  been  made,  that  the  pos- 
session taken  by  the  defendant  was  forcible 
and  tortious,  and  that,  therefore,  he  cannot  be 
allowed  to  set  up  a  title  in  Little,  his  landlord. 
The  facts  in  the  case  do  not  warrant  the  objec- 
tion ;  and  the  court  think  this  a  sufficient 
answer.  Individually,  I  am  of  opinion  that  if 
the  objection  were  founded  in  fact,  it  would 
be  untenable.  The  action  of  ejectment  is  a 
possessory  action,  and  the  question  to  be  tried 
is,  who  has  the  best  title  to  the  possession.  A 
defendant  may  be  placed  in  a  situation  pre- 
cluding him  from  setting  up  title,  either  in 
himself  or  a  third  person,  to  defeat  the  plaint- 
iff's recovery.  A  forcible  entry  on  the  prem- 
ises will  not  estop  the  defendant  from  assert- 
ing an  independent  right  to  maintain  the  pos- 
session. The  action  of  ejectment  includes  a 
trespass  ;  it  is  founded  on  the  notion  that 
the  defendant  has  forcibly  entered  upon  the 
possession  of  the  nominal  plaintiff,  and 
ejected  him,  and  kept  him  out  of  possession  ; 
and  its  object  is  to  regain  the  possession  of 
premises  of  which  he  has  been  tortiously  dis- 
possessed. It  was  fashioned  for  the  purpose 
of  trying  the  title  ;  not,  indeed,  the  strict  right 
between  the  parties  in  all  cases,  for  the  plaint- 
iff must  have  been  possessed  within  twenty 
years  prior  to  the  commencement  of  the  ac- 
tion. It  may  be  safely  asserted  that  any  de- 
fense which,  as  respects  the  right  to  the  prem- 
ises, would  protect  the  defendant  from  a  re 
covery  of  damages,  in  an  action  of  trespass 
quare  clausam  fregit,  will,  a  fortiori,  protect  a 
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defendant  in  ejectment.  In  the  case  of  Hyatt 
v.  Wood.  4  Johns.,  150,  it  was  decided,  that  if 
one  having  a  possessory  title  to  land  enters  by 
force,  and  turns  out  a  person  who  has  a  naked 
possession  *only,  the  latter  could  not  [*2O1 
maintain  trespass  against  the  person  having  a 
better  title  ;  and  that  if  a  person  having  a 
legal  title  enters  by  force,  though  he  may  be 
indicted  for  a  breach  of  the  peace,  yet  he  is  not 
liable  to  a  private  action  of  trespass  of  dam- 
ages, at  the  suit  of  the  person  who.  although 
he  is  turned  out,  has  no  right.  This  principle 
is  entirely  applicable,  in  my  judgment,  to  the 
action  of  ejectment. 

Judgment  for  the  defendant. 

Explained— 16  Peters,  57. 

Cited  in-6  Cow.,  726 :  9  Cow.,  269 ;  3  Wend.,  651 ;  7 
Wend.,  379  ;  9  Wend..  202  :  5  Den.,  233  ;  H.  &  D-,  187  ; 
43  N.  Y..  158:  11  Barb.,  407:  12  Barb.,  655;  52  Barb., 
211;  64  How.  Pr.,  267;  3  Mason,  363;  25  Minn.,  118; 
14  Minn.,  430,  433. 


SHAVER  v.  EHLE. 

Negotiable  Paper — Pi^omissory  Note  Payable  to 
Bearer-!-Tramferee  to  Collect  at  his  Own  Risk 
— Party  Transferring  is  not  a  Competent  Wit- 
ness for  Plaintiff— Subscribing  Witness— Must 
Prone  Note — Insufficient  Acknowledgment  of 
Maker,  to  Excuse. 

Where  the  holder  of  a  note,  payable  to  bearer, 
transfers  it  to  another  person  for  a  valuable  con- 
sideration, under  an  agreement  that  the  person  to 
whom  it  is  transferred  shall  collect  it  at  his  own 
risk,  he  is  not  a  competent  witness  for  the  plaintiff, 
in  an  action  upon  the  note,  as  he  is  only  discharged 
from  the  risk  of  the  maker's  solvency,  but  is  still 
responsible,  if  the  note  should  prove  to  be  a  forgery. 

Where  a  person  calls  on  the  maker  of  a  note  pay- 
able to  A,  or  bearer,  to  which  there  is  a  subscribing 
witness,  and  demands  payment,  but  neither  shows 
him  the  note  nor  mentions  the  amount  or  date  of  it, 
and  the  maker  acknowledges  that  he  had  given  a 
note  to  A,  and  that  he  would  pay  it  at  a  future  day; 
this  is  not  a  sufficient  admission  of  the  execution  of 
the  note,  to  supersede  the  necessity  of  proving  it  by 
the  subscribing  witness. 

Citation-15  Johns..  240. 
TN  ERROR,  on  certiorari  to  a  justice's  court. 

The  defendant  in  error  brought  an  action  in 
the  court  below,  against  the  plaintiff  in  error, 
upon  a  promissory  note,  pavable  to  Holmes  or 
bearer,  executed  by  the  plaintiff  in  error,  to 
which  there  was  a  subscribing  witness.  At 
the  trial,  the  subscribing  witness  was  not  pro- 
duced, but  the  plaintiff  below  proved  by  one 
Loucks,  who  had  formerly  owned  the  note, 
that  while  he  owned  it,  the  witness  applied  to 
the  defendant  for  payment,  but  did  not  show 
him  the  note,  nor  did  he  state  the  amount  or 
date  of  it,  but  the  defendant  answered  that  he 
had  given  a  note  to  Holmes,  and  said  that  he 
would  pay  it  at  a  future  day.  The  witness 
also  stated  that  he  had  sold -the  note  to  the 
plaintiff  below,  for  a  valuable  consideration, 
but  to  be  collected  at  the  risk  of  the  plaintiff. 
An  objection  was  made  to  the  witness,  on  the 
ground  that  he  was  interested  and  incompe- 
tent, but  the  justice  overruled  the-  objection, 
and  on  his  evidence  alone  rendered  judgment 
for  the  plaintiff  below. 


NOTE. — Subscribing  witness— Confession  of  obligor 
—  Where  it  wiU  remove  necessity  of  calling  witness. 
Compare  Fox  v.  Reil,  3  Johns.,  477,  note. 
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Per  Curiam.  According  to  the  decision  of 
this  court  in  the  case  of  Herrick  v.  Whitney, 
2O2*]  15  Johns.,  240,  *Loucks  was  an  incom- 
petent witness  to  prove  the  making  of  the  note. 
Although  he  sold  it  upon  condition  that  it  was 
to  be  collected  at  the  risk  of  the  plaintiff  be- 
low, that  means  the  risk  of  the  defendant's 
solvency,  not  the  risk  of  the  note  being  a 
forgery.  But,  independent  of  this  objection, 
the  evidence  was  not  sufficient  to  warrant  a 
recovery.  The  witness  spoke  to  the  defend 
ant  about  a  note  which  the  defendant  had 
given  to  Holmes  or  bearer,  without  mentioning 
date  or  sum,  and  the  defendant  acknowledged 
that  he  had  given  a  note  to  Holmes.  No  note 
was  produced  and  shown  by  the  witness  to  the 
defendant,  and  the  identity  of  the  note  to 
which  the  defendant's  confession  related  is 
not  proved  with  reasonable  certainty.  Al- 
though, from  the  defendant's  confession,  it 
appears  that  there  was  a  genuine  note  from 
him  to  Holmes  or  bearer,  in  existence  some- 
where, non  constat,  but  that  the  note  produced 
on  the  trial  was  a  forgery ;  and  if  so,  the 
maker  will  have  to  pay  the  genuine  note,  not- 
withstanding the  recovery  against  him  in  this 
suit.  The  relaxation,  in  respect  of  negotiable 
paper,  of  the  rule  requiring  the  production  of 
the  subscribing  witness,  would  be  very  unsafe, 
unless  great  strictness  and  certainty  were  re- 
quired in  the  secondary  proof.  On  both  these 
grounds,  therefore,  the  judgment  ought  to  be 
reversed. 

Judgment  reversed. 

Proof  of  execution  or  identity  of  written  instru- 
ment. Distinguished-3  Cow.,  312 ;  75  N.  Y.,  168;  69 
Mo.,  460. 

Cited  in— 2  Wend.,  576 ;  7  Wend.,  69 :  4  Denio,  132 ; 
5  Demo,  52;  13  Barb.,  299;  1  Hilt.,  220;  1  Blatchf., 
345. 

Witness,  competency— Interest  in  question.  Cited 
in— 6  Cow.,  474,  491 :  5  Wend.,  186 ;  19  Wend.,  561 ;  5 
Hill,  477 ;  3  Allen,  452. 

Indorser  may  be  liable,  though  makers  name  a. for- 
gery. Cited  in-41  Barb.,  28 ;  2«  How.  Pr.,  243 ;  4 
McLean,  9;  22  Kas.,  161;  3  Allen,  259:  18  Ohio  St.,  519. 
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*THE  PEOPLE. 

v. 
ROSE  BUTLER. 


Arson — To  Constitute,  House  need  not  be  Abso- 
lutely Burned. 

Setting  fire  to  a  dwelling-house,  inhabited  at  the 
time,  by  which  only  a  part  of  it  is  consumed,  is 
argon  within  the  1st  section  of  the  Act  (I  N.  B.  L., 
407,  36th  sess.,  ch.  29),  and  punishable  with  death. 

Citation— Act,  sess.  36,  ch.  29,  sec.  5. 

rpHE  prisoner  was  brought  up  on  habeas 
JL  corpus.  She  was  indicted  at  the  Court  of 
Oyer  and  Terminer,  held  in  the  City  of  New 
York,  in  November  last,  for  arson,  under  the 
1st  section  of  the  Act  Declaring  the  Punish- 
ment of  Certain  Crimes  (36th  sess.,  ch.  29,  1 
N.  R.  L.,  407),  which  declares,  among  other 
things,  that  any  person  who  shall  be  duly  con- 
victed of  "willfully  burning  any  inhabited 
dwelling-house,  shall  suffer  death,"  &c. 

It  appeared,  at  the  trial,  that  the  house  al- 
leged to  be  burnt  by  the  prisoner  was  not  en- 
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tirely  consumed  or  burnt.  The  fire  and  com- 
bustible materials  had  been  placed  by  the 
prisoner  on  the  kitchen  stairs,  in  consequence 
of  which  two  or  three  of  the  stairs  were  in  part 
consumed.  The  family,  consisting  of  several 
persons,  were  asleep  at  the  time,  in  the  upper 
part  of  the  house,  and  being  alarmed  by  the 
noise  of  the  fire,  awoke  and  finally  extinguished 
it,  but  the  other  parts  of  the  house  did  not 
take  fire.  The  jury  found  the  prisoner  guilty  ; 
but  some  doubt  being  entertained  by  the  court 
below  whether  the  facts  proved  amounted  to 
arson,  within  the  meaning  of  the  Act,  the 
record  of  conviction  was  removed  into  this 
court,  for  its  judgment  thereon.  The  prisoner 
being  placed  at  the  bar,  Mr.  Van  Wyck,  at- 
torney of  the  district,  moved  for  judgment. 
He  cited  1  Hale,  P.  C.,  568  ;  2  East  C.  L., 
1020;  1  Hawk.,  P.  C.,  106,  ch.  39,  sec.  4  ;  4 
Bl.  Com.,  222  ;  1  Jacob's  Law  Diet.,  132;  1  N. 
R.  L.,  407;  2  R.  S.,  656. 

Mr.  1).  Graham,  contra,  contended:  1.  That 
the  word  "inhabited,"  first  introduced  into 
the  Act  of  the  8th  of  April,  1808  (31st  sess., 
ch.  155),  and  re-enacted  in  the  Revised  Law  of 
1813,  was  intended  to  signify,  not  merely  that 
the  dwelling-house  must  be  inhabited  at  the 
time  of  the  burning,  but  that  some  personal 
injury  should  be  caused  by  the  burning.  Be- 
fore 1808  the  crime  of  willfully  burning  any 
dwelling-house  or  barn  was  punished  by  im- 
prisonment for  life.  In  1808  *willf ully  [*2O4 
burning  an  inhabited  dwelling  was  made  pun- 
ishable with  death  ;  and  the  offense  of  will- 
fully burning  any  dwelling-house,  uninhabited, 
or  any  house  of  public  worship,  or  other  pub- 
lic building,  or  any  barn  or  gristmill,  was 
made  punishable  by  imprisonment  in  the  State 
Prison,  for  a  period  not  exceeding  fourteen 
years.  (Sees.  1  and  5.) 

2.  That  the  fact  of  two  or  three  of  the  stairs 
being  partially  consumed,  was  not  sufficient  to 
constitute  the  crime  of  willfully  burning.  By 
the  old  common  law,  in  the  days  of  law  Latin, 
the  words  incendit  et  combussit  meant  the  burn- 
ing up  or  consuming  of  the  building  ;  and  at 
the  present  day,  the  burning  of  a  house  or 
building  means  something  more  than  merely 
setting  fire  to  it. 

Per  Ouriam.  It  is  well  settled  that  to  con- 
stitute the  crime  of  arson,  it  is  not  necessary 
that  the  house  should  be  absolutely  consumed 
or  burned.  It  is  enough  if  the  fire  is  applied 
with  a  malicious  intent,  so  as  to  take  effect, 
though  only  a  part  is  consumed.  By  the  ad- 
dition of  the  word  "  inhabited"  in  the  1st  sec- 
tion of  the  Act,  the  Legislature  evidently  in- 
tended to  make  distinction  between  the  act  of 
burning  a  dwelling-house  while  persons  were 
actually  in  it,  at  the  time,  and  burning  an  un- 
inhabited dwelling-house — the  one  offense  be- 
ing punishable  with  death,  and  the  other  by 
imprisonment.  (Sec.  5.)  The  facts  in  this 
case  show  the  malicious  and  criminal  intent  of 
the  prisoner,  as  much  as  if  the  whole  house 
had  been  consumed,  and  we  are  clearly  of  opin- 
ion that  she  has  been  guilty  of  the  offense 
described  in  the  1st  section  of  the  Act. 

The  court,  accordingly,  pronounced  sentence  of 
death  against  the  prisoner. 

Cited  in— 80  N.  Y.,334;  3  Hun,  315 ;  5  T.  &  C.,  544. 
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2O5*]       *ALLEX  v.  WATSOX. 

1.  Arbitration,  B'md—P.irty  to,  muy  Revoke  be- 
fore Award— Litible  for  Penalty.  2.  Pleading 
— Departure — Plea  of  no  A  ward — Rejoinder  of 
Revocation — Notice  of  Revocation,  Implied. 

Where  in  an  action  on  an  arbitration  bond,  the 
defendant  pleads  no  award,  and  the  plaintiff  replies 
.setting  forth  an  award,  a  rejoinder  that  the  defend- 
ant, previously  to  the  making  of  the  award,  had,  by 
writing  under  seal,  revoked  the  power  of  the  arbi- 
trators, is  good ;  and  such  rejoinder  is  not  a  depart- 
ure from  the  plea,  and  is  not  inconsistent  with,  but 
fortifies  it,  as  it  shows  that  the  instrument  purport- 
ing to  be  an  award  was,  in  fact,  no  award,  the  pow- 
ers of  the  persons  making  it  having  previously  been 
determined. 

But  where  the  rejoinder  impeaches  the  award,  it 
is  a  departure ;  for  that  is  an  admission  of  its  exist- 
ence, and  is  therefore  inconsistent  with  the  previous 
denial  that  there  was  no  award. 

It  seems  unnecessary  to  state  in  the  rejoinder  that 
notice  of  the  revocation  was  given,  as  this  is  im- 
plied in  the  fact  that  the  submission  was  revoked ; 
but  at  all  events,  the  objection  cannot  be  taken  on 
general  demurrer. 

A  party  to  an  arbitration  bond  may.  before  award 
made,  revoke  the  power  granted  to  the  arbitrators, 
and  they  cannot  proceed  to  make  an  award.  The 
penalty  of  the  bond  is  thereby  forfeited,. but  it  is 
-compulsory  on  the  plaintiff  to  assign  breaches  and 
have  his  damages  assessed,  under  the  7th  section  of 
the  Act  for  the  Amendment  of  the  Law.  1  N.  it.  L., 
518. 

Citations— 3  Johns.,  367  ;  11  East,  187  ;  1  Lev.,  85, 
245 ;  1  Wils.,  122 ;  I  Saund.,  84  h,  c,  188 :  4  T.  R.,  585 : 
2  H.  Bl.,280;  IN.  R.  L.,518;  4 Johns.,  214, 18'J;  2Cai., 
329 ;  2  Johns.  Cas.,  406 ;  2  Saund.,  187,  n.  2 ;  5  T.  R., 
533-540,  636. 

THIS  was  an  action  of  debt,  on  a  bond  in  the 
penalty  of  $500.  dated  the  17th  of  Octo- 
ber, 1817,  payable  on  demand  to  the  plaintiff, 
and  conditioned  for  the  performance  of  the 
award  of  three  persons  therein  named,  or  of 
any  two  of  them,  of  all  matters  in  controversy 
between  the  parties,  and  of  the  costs  of  all 
suits  commenced,  or  depending  between  them, 
.and  the  costs  of  the  arbitration,  so  a^>  the  award 
should  be  made  by  the  arbitrators,  or  any  two 
of  them,  in  writing,  and  under  seal,  ready  to 
be  delivered  to  the  parties,  on  or  before  the 
1st  of  January  next  ensuing  the  date  of  the 
bond.  The  defendant,  after  oyer  of  the  bond 
and  condition,  pleaded  no  award.  The  plaintiff 
replied,  reciting  an  award  made  on  the  17th 
of  December,  1817,  by  which  it  was  awarded 
that  all  suits  between  the  parties  should  cease; 
that  each  should  pay  his  own  costs  in  those 
suits  ;  that  the  defendant  should  pay  to  the 
plaintiff  $97.40  ;  that  mutual  releases  should 
be  executed,  &c.  ;  and  the  breach  assigned 
is  the  non-payment  of  the  money  awarded 
by  the  arbitrators.  The  defendant  rejoined, 
that  after  the  making  of  the  bond,  and  before 
the  award  was  made,  or  the  time  for  making 
it  had  expired,  he  did,  "by  a  certain  writing, 
obligatory,  sealed,  &c..  revoke  and  disannul 
the  said  bond  or  writing  obligatory,  executed 
and  delivered  by  him,  the  said  defendant,  to 
the  plaintiff,  and  jail  and  singular,  the  powers 
given  and  granted  by  him.  in  and  by  the  said 
bond  or  writing  obligatory,  to  the  said  arbitra- 
tors, and  this  he  is  ready  to  verify  ;  where- 
fore, he  prays,  &c." 

To  this  rejoinder  there  was  a  general  demur- 
rer, and  the  defendant  joined  in  demurrer. 

Mr.  Ostrander,  in  support  of  the  demurrer, 
t.  The  defendant  might  revoke  the  submission, 
but  not  the  bond. 
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*2.  The  defendant,  in  his  rejoinder,  [*2O6 
ought  to  have  averred  that  notice  of  the  instru- 
ment of    revocation  had  been  given  to     the 
party  or  to  the  arbitrators  before  the  award 
(1  Chit.  PI.,  320  ;  2  Saund..  62  a,  n.  4.) 

3.  The  rejoinder  is  a  departure  from  the 
plea.  (2  Saund.,  83,  n.  1.) 

Mr.  Fool,  contra.  It  would  have  been  no 
answer  to  the  plaintiff's  declaration,  if  the  de- 
fendant had,  in  his  plea,  pleaded  the  revoca- 
tion. It  could  not  be  pleaded  until  the  plaint- 
iff, in  his  replication,  had  limited  his  claim  to 
the  amount  of  the  award. 

He  cited  Biissex  v.  Bissex,  3  Burr.,  1729; 
Barlow  v.  Todd,  3  Johns.,  367  ;  1  Saund.,  33, 
n.  1  ;  Kyd  on  Awards,  300 ;  Middleton  v 
Weeks,  Cro.  Jac.,  300;  House  v.  Launder,  1 
Lev.,  85;  Garrettv.  Weeden,  1  Lev.,  133;  1 
Saund.,  326,  n.  1  ;  1  Saund.,  169  ;  2  Saund., 
188,  n.  3;  1  Lev.,  127;  1  Saund.,  373  a  •  2 
Saund.,  83,  n.  1  ;  Id.,  84,  n.  1  ;  8  Johns.,  125. 

SPENCEU,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  points  are  :  1.  Whether  the  rejoinder 
is  a  departure  from  the  plea,  and  therefore 
vicious;  2.  Whether,  and  how  far,  the  de- 
fendant could  revoke  the  authority  given  to 
the  arbitrators  by  the  bond  ;  and,  3.  Whether 
notice  of  the  revocation  should  not  have  been 
averred. 

A  departure  in  pleading  is,  where  one  de- 
fense is  abandoned  or  departed  from,  which 
was  first  made,  and  recourse  is  had  to  another; 
and  when  the  second  plea  contradicts  the  first 
plea,  and  does  not  contain  matter  pursuant  to 
it,  going  to  support  and  fortify  it.  The  prin- 
cipal reason  which  has  conduced  to  the  disal- 
lowance of  a  departure  in  pleading,  is  to  avoid 
endless  prolixity  ;  and  it  has  been  well  ob- 
served, that  he  who  has  a  bad  cause  would 
never  be  brought  to  issue,  if  a  departure  in 
pleading  were  allowed,  and  he  who  has  a 
good  cause  would  never  obtain  the  end  of  his 
suit. 

Thus,  in  Barlow  v.  Todd,  3  Johns.,  367,  in 
debt  on  an  arbitration  bond,  the  defendant 
pleaded  no  award  ;  the  plaintiff  replied,  set- 
ting forth  an  award  :  the  defendant  rejoined, 
impeaching  the  award,  because  the  arbitrators 
had  *not  made  an  award  touching  one  [*2O7 
of  the  items  of  the  plaintiff's  claim,  which  was 
submitted  to  the  arbitrators;  and  on  demurrer, 
this  court  held  the  rejoinder  to  be  a  departure, 
in  first  pleading  no  award,  and  then  admitting 
it ;  and  we  said  it  was  an  established  principle 
that  a  rejoinder  must  maintain  the  plea,  and 
cannot  set  forth  any  matter  at  variance  with 
it.  We  also  expressed  a  decided  opinion  that 
the  matter  rejoined  would  have  been  inadmis- 
sible under  any  circumstances. 

The  real  point  in  this  case  is,  whether  the 
rejoinder  is  at  variance  with  the  plea,  and  in- 
consistent with  the  allegation  that  the  arbitra- 
tors made  no  award.  If  it  is,  then,  beyond  all 
doubt,  the  rejoinder  is  vicious  ;  but  if  it  is  not, 
then  it  is  not  objectionable  as  a  departure. 
The  rejoinder  admits,  that  in  point  of  fact,  the 
persons  chosen  as  arbitrators,  made  and  pub- 
lished an  instrument  purporting  to  be  an 
award,  but  it  asserts  that  the  powers  conferred 
on  the  arbitrators  had  been  revoked  by  the  de- 
fendant prior  to  the  making  and  publishing  it. 
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The,argument  on  the  part  of  the  defendant  is, 
that  the  instrument  purporting  to  be  an  award 
is  not  so  in  reality,  and  that  the  facts  rejoined 
support  the  plea,  which  alleged  that  the  arbi- 
trators had  made  no  award,  by  showing  that 
all  their  powers  were  at  an  end  by  the  revoca- 
tion, and  that,  therefore,  their  decision  was 
unauthorized,  and  docs  not  operate  as  an 
award  under  the  bond  of  submission. 

The  case  of  Fitter  v.  Pimbley,  11  East,  187, 
bears  strongly  on  this  case,  and  justifies  the 
rejoinder.  That  was  an  action  of  debt,  on  a 
bond  conditioned  to  perform  an  award  ;  plea, 
no  award ;  replication,  stating  an  award  and 
setting  fcrth  a  breach  ;  rejoinder,  stating  the 
whole  award,  in  which  were  recited  the  bonds 
of  submission,  whereby  it  appeared  that  the 
award  was  not  warranted  by  the  submission  ; 
demurrer  to  the  rejoinder  ;  and  it  was  decided, 
unanimously,  by  the  court,  that  the  rejoinder 
was  not  inconsistent  with  nor  a  departure 
from  the  plea. 

Lord  Ellenborough  proceeded  to  show  that 
the  award  was  clearly  bad  ;  and  being  so,  he 
said  the  only  question  was,  whether  the  de 
fendant  could  show  such  award  in  his  rejoin- 
der, consistently  with  his  former  allegation  in 
his  plea  that  there  was  no  award  ;  beheld  that 
2O8*]  the  defendant  maintained  *his  former 
allegation  that  there  was  no  award  ;  in  other 
words  (he  observes),  that  there  was  no  legal 
and  valid  award  under  the  submission,  which 
is  the  same  as  no  award  ;  and  Le  Blanc  and 
Bay  ley,  Justices,  fully  assented  to  this  reason- 
ing, on  the  ground  that  the  rejoinder  showed 
that  there  was  no  award  conformable  to  the 
submission,  and  therefore  no  award. 

It  is  true  there  are  several  decisions  which 
seem  to  have  a  different  aspect,  as  1  Lev.,  85, 
245  ;  1  Wils.,  122  ;  2  Saund.,  84,  b  &  c  and  188; 
and  the  case  of  Praed  v.  The  DucJiess  of  Cum- 
berland, 4  T.  11.,  585,  certainly  adopts  the  con- 
trary doctrine.  There  an  action  of  debt  was 
brought  on  an  annuity  bond  ;  the  defendant 
pleaded  no  such  memorial  as  the  statute  re- 
quired; replication,  that  there  was  a  memorial, 
setting  it  out ;  rejoinder,  that  the  cousidera 
tion  was  untruly  alleged  by  the  memorial  to 
be  paid  to  both  obligors,  and  that  one  of  them 
received  no  part  of  it ;  demurrer  thereto.  The 
court  held  the  rejoinder  to  be  a  departure,  on 
the  ground  that  the  plea  tendered  an  issue  of 
fact,  and  not  in  law.  Buller,  Justice,  said,  in 
the  case  of  an  award,  if  there  be  an  award  in 
fact,  the  party  cannot,  on  the  trial  of  an  issue 
of  no  award,  go  into  objections  to  the  award, 
in  point  of  law.  A  writ  of  error  was  brought, 
on  this  judgment,  to  the  Exchequer  Chamber 
(2  H.  Bl.,  280),  and  the  judgment  was  affirmed 
on  the  ground  that  the  rejoinder  was  bad  in 
substance,  the  court  declining  to  discuss  the 
question  of  departure,  and  expressly  saying 
that  they  gave  no  opinion  upon  it. 

I  confess  that  until  1  examined  the  case  of 
Fisher  v.  Pimbley,  my  impressions  were  that 
the  rejoinder  was  a  departure  ;  but  I  cannot 
resist  the  solid  reasoning  of  the  judges  in  that 
case,  that  a  void  award  is  no  award,  and  that 
it  is  not  inconsistent  to  say  that  there  is  no 
award,  and  afterwards  point  out,  in  a  subse- 
quent pleading,  facts  which  conclusively  show 
that  what  is  alleged  to  be  an  award  is  not  an 
award.  Here  the  revocation  of  the  powers  of 
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the  arbitrators  stripped  them  of  all  pretense  of 
authority  to  act  as  such  ;  and  in  the  strictest 
truth,  the  instrument  to  which  they  put  their 
hands  and  seals  was  no  award  under  the  sub- 
mission, for  the  submission  itself  was  at  an  end. 
None  *of  the  cases  cited  come  up  to  [*2O9 
this.  The  rejoinders  which  have  been  held  to 
be  departures,  do  not  controvert  the  power  of 
the  arbitrators,  but  go  to  impeach  the  awards 
for  some  extrinsic  causes  ;  such  as  not  making 
the  award  of  and  upon  the  premises  submit- 
ted, or  a  refusal  to  consider  and  award  upon 
some  of  the  matters  submitted  ;  but  here  the 
objection  strikes  at  the  validity  of  the  award 
itself,  by  showing  a  total  absence  of  power  in 
the  persons  assuming  to  make  it  ;  and  I  cannot 
but  consider  the  Court  of  Exchequer  Chamber 
declining  to  decide  the  question  of  departure 
in  pleading,  as  evidence  of  doubt  and  hesita- 
tion on  the  point. 

There  can  be  no  doubt  that  the  defendant 
could  revoke  the  powers  conferred  by  the  ar- 
bitration bond.  The  consequence  was  a  for- 
feiture of  the  penalty.  The  7th  section  of  the 
Act  for  the  Ameadment  of  the  Law  (1  N.  R. 
L.,  518);  provides  that  in  all  actions  upon  any 
bond  with  any  condition  other  than  for  the 
payment  of  money,  the  plaintiff  shall  assign 
as  many  breaches  as  he  may  think  tit,  and 
the  jury  shall  assess  damages  for  such  of 
the  breaches  assigned  as  the  plaintiff  shall 
prove. 

This  court  has  decided,  in  various  cases  (4 
Johns.,  214,  189;  2  Cai.,  329;  2  Johns.  Cas., 
406),  that  the  statute  has  rendered  it  compul- 
sory in  the  plaintiff  to  assign  breaches,  and 
have  his  damages  assessed  ;  and  this  is  the  set- 
tled doctrine  in  the  English  courts.  (2  Saund., 
187,  note  2.)  It  was  decided  (5  T.  R,  538-540, 
636),  after  great  consideration,  that  the  statute 
was  compulsory,  and  therefore,  in  all  cases 
within  its  provisions,  the  plaintiff  must  assign 
breaches  on  the  record.  We  have  decided,  in 
two  cases  which  have  not  been  reported,  that 
where  a  submission  to  arbitration  has  been  re- 
voked, the  penalty  was  forfeited  ;  but  that  the 
plaintiff  could  recover  no  more  than  the 
actual  damages  sustained,  and  that  they  must 
be  assessed  by  a  jury  upon  the  assignment  of 
breaches  on  the  record.  The  manifest  object 
of  the  statute  was  to  prevent  the  necessity  of 
resorting  to  a  court  of  equity,  to  be  relieved 
from  the  forfeiture.  It  is  a  salutary  enactment 
and  must  be  enforced. 

The  breach  assigned  in  this  case  is  the  non- 
payment of  *the  money  awarded,  and  [*21O 
if  the  award  itself  is  bad,  the  breach  falls  to 
the  ground  with  it. 

The  remaining  objection  is.that  the  rejoinder 
does  not  state  any  notice  of  the  revocation  of 
the  bond  of  submission.  This  is  necessarily 
implied  in  the  fact  that  it  was  revoked  prior 
to  the  making  the  award;  for  unless  notice 
had  been  given  to  the  arbitrators,  the  deed 
alone  would  not  have  amounted  to  a  revoca- 
tion. At  all  events,  it  was  cause  only  of 
special  demurrer. 

Judgment  for  the  defendant,  with  leave  to  the 
plaintiff  to  amend,  on  payment  of  costs. 

Cited  in— 18  Johns.,  223:  20  Johns.,  160;  1  Cow., 
340;  5  Hill.  44;  5  Paijre,  579;  30  Barb.,  228;  38  How. 
Pr.,  170 :  7  Abb.  N.  S.,  256 ;  77  Ind.,  293. 
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BAILEY  «.  JACKSON. 

Lease —Indenture  of— Not  within  Statute  of  Lim- 
itations— After  Twenty  Tears,  Rent  Presumed 
Paid— Presumption  may  be  Repelled — Subse- 
quent Disability  of  Plaintiff— Period  of,  to  be 
Deducted  from  Twenty  Years — Alien  Enemy. 

An  action  for  rent  reserved  by  indenture  of  lease 
is  not  within  the  Statute  of  Limitations;  but  where 
more  than  twenty  years,  before  the  commencement 
of  the  action  have  elapsed  since  the  last  quarter's 
rent  became  due,  payment  of  the  rent  will  be  pre- 
sumed. 

But  as  the  presumption  of  payment  is  not  a  legal 
bar,  it  may  be  repelled  by  circumstances ;  and 
where  the  lease  was  made  in  England,  of  land  in  that 
country,  it  was  held  that  the  subsequent  removal  of 
the  less'-e  to  the  United  States,  his  denial  that  he  had 
ever  paid  rent  or  executed  the  lease,  and  the  con- 
tinual residence  of  the  lessor  in  England,  were  cir- 
cumstances to  rebut  the  presumption. 

Where  a  subsequent  disability  of  the  plaintiff  to 
sue  arises,  the  period  of  such  disability  is,  in  cases 
of  presumption  arising  from  lapse  of  time  (though 
it  is  otherwise  under  the  Statute  of  Limitations),  to 
be  deducted  from  the  twenty  years ;  and  therefore, 
if  after  the  cause  of  action  accrued,  he  becomes  an 
alien  enemy,  the  whole  time  of  the  continuance  of 
the  war  must  be  excluded  from  the  calculation. 

Citations—  Phil.  Ev.,  117-119;  4  Cranch,  415;  12 
Johns.,  242;  10  Johns.,  414:  1  Pow.  Mort.,  408;  1 
Tr.  Eq.,  332  n.;  2  Ves..  266 :  10  Johns..  417. 

THIS  was    an    action    of   covenant   on   an 
indenture  of  lease.     The  cause  was  tried 
before  Mr.  Justice  Van  Ness,  at  the  Rensselaer 
Circuit,  in  July,  1818. 

The  declaration  set  forth  a  lease  dated  the 
28th  of  August,  1792,  from  the  plaintiff  to  the 
defendant,  of  a  certain  piece  of  land,  for  the 
term  of  one  thousand  five  hundred  and  fifty 
years,  at  the  yearly  rent  of  £12  15«*.  6d.,  law- 
ful money  of  "Great  Britain,  payable  quarterly, 
and  the  breach  assigned  was,  that  on  the  25th 
of  December  (one  of  the  quarter  days),  in  the 
year  1794,  the  sum  of  £28  14s.  lOd.  (of  the 
value  of  $129.38),  of  the  rent  for  two  years 
and  a  quarter,  was  in  arrear  and  unpaid.  The 
defendant  pleaded  non  est  fac.tum,  with  notice 
that  he  should  give  in  evidence  a  surrender  of 
the  lease  by  the  defendant  to  the  plaintiff  ;  a 
re-entry  on  the  premises  by  the  plaintiff,  for 
want  of  sufficient  distress  ;  and  a  payment  of 
the  rent  by  the  defendant  to  the  plaintiff. 
211*]  *On  the  trial,  it  appeared  that  the 
premises  were  situate  in  Manchester,  in  the 
County  of  Lancaster,  in  England,  and  both 
the  plaintiff  and  defendant  were  described  in 
the  lease  as  inhabitants  of  Manchester.  The 
plaintiff  having  proved  his  declaration,  and 
rested  his  cause,  the  defendant  contended  that 
he  ought  not  to  recover,  on  the  ground  that 
from  the  lapse  of  time  since  the  rent  became 
due,  it  must  be  presumed  to  have  been  paid. 

To  rebut  the  presumption  of  payment,  the 
plaintiff  produced  a  witness,  who  testified 
that  on  the  10th  of  June.  1816,  he  called  upon 
the  defendant,  and  demanded  the  rent  due  on 
the  lease  mentioned  in  the  declaration,  as  well 
as  on  another  lease;  but  that  the  defendant 
refused  payment,  alleging  that  he  was  not  the 
Samuel  Jackson  described  in,  and  who  had 
executed  those  leases.  The  witness  also  stated, 
that  at  the  time  of  making  the  demand,  he 
showed  the  defendant  that  part  of  a  statement 
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of  the  rents  due  on  the  two  leases,  which  ad- 
mitted a  payment  up  to  the  29th  of  September, 
1793,  and  that  the  witness  then  observed  to 
the  defendant  that  he  had  paid  something  on 
account  of  one  of  the  rents  ;  to  which  the  de- 
fendant replied  that  it  was  not  so,  and  that  he 
had  never  paid  anything  on  account  of  either 
of  them.  The  defendant  admitted  to  the 
witness  that  he  formerly  resided  in  Manchester, 
and  left  that  place  for  this  country,  in  1794  or 
1795,  but  which  year  the  witness  could  not 
recollect.  The  witness  stated  that  he  had  been 
informed,  and  verily  believed,  that  the  plaintiff 
had  always  resided  in  England.  Another  wit- 
ness testified  that  the  defendant  had  resided  in 
the  County  of  Montgomery  for  the  last  four- 
teen years. 

The  jury  found  a  verdict  for  the  plaintiff, 
subject  to  the  opinion  of  the  court,  on  the 
question  whether,  under  the  circumstances  of 
the  case,  payment  of  the  rent  could  be  pre- 
sumed from  the  length  of  time  which  had 
elapsed  since  it  became  due. 

Messrs.  A.  Paine  and  J.  Paine,  for  the  plaint- 
iff. The  period  fixed  by  the  Statute  of  Limi- 
tations (1  N.  R.  L.,  184,  sess.  24,  ch.  183,  sec. 
2)  for  actions  concerning  lands,  avowries,  &c., 
is  twenty-five  years.  In  England  it  is  fifty 
years.  This,  however,  applies  *to  [*212 
cases  only  where  the  rent  is  founded  on  seisin 
or  possession  ;  not  where  it  is  reserved  by  deed. 
(Co.  Lit.,  115  a;  Foster's  case,  8  Co.,  64;  3 
Cruise's  Dig.,  540,  562.)  The  presumption  of 
payment,  from  the  lapse  of  time,  is  in  analogy 
to  the  Statute  of  Limitations.  Mere  length  of 
time,  short  of  the  period  fixed  by  the  Statute 
of  Limitations,  unaccompanied  with  circum- 
stances, is  not  a  sufficient  ground  for  the  pre- 
sumption of  a  release  or  extinguishment  of 
quitrent.  (Eldridge  v.  Knott,  Cowp.,  214;  1 
Johns.  Ch.,  363.)  A  presumption  which  is  to 
defeat  a  right,  is  different  from  a  presumption 
to  support  a  right.  (Phil.  Ev.,  118.)  The 
presumption  of  rent  being  paid,  must  depend 
on  the  existence  of  a  right  to  demand  and  re- 
ceive the  rent.  (Decker  v.  Livingston,  15  Johns.. 
479,  483.)  There  must  be  two  presumptions, 
first  as  to  the  right,  and  next  as  to  the  pay- 
ment ;  but  there  was  nothing  in  this  case  from 
which  a  jury  could  presume  payment  of  rent. 
It  may,  perhaps,  be  said  that  an  extinguish- 
ment of  the  rent  might  be  presumed.  But  no 
neglect  of  payment  of  rent,  however  long, 
unless  accompanied  with  a  denial  of  the  plaint- 
iff's right,  would  be  evidence  of  an  adverse 
possession.  (Cowp.,  217;  7  East,  299.)  And 
if  the  facts  would  not  warrant  the  presump- 
tion of  an  adverse  possession,  afortion,  it  will 
not  authorize  a  presumption  of  the  extinguish- 
ment of  the  rent.  Then,  we  contend,  that  no 
period  short  of  twenty-five  years  will  authorize 
the  presumption  of  payment  or  extinguish- 
ment. Besides,  if  the  time  of  the  late  war, 
and  the  time  since  the  demand  of  the  rent  in 
June,  1816,  are  deducted,  the  period  will  be 
less  than  twenty  years.  (2  Cranch,  184  ;  \\ 
Johns.,  376  ;  1  t.  R.,  271  ;  Tidd's  Pr..  21  ;  6 
Mod.,  22.)  And  no  period,  short  of  twenty 
years,  will  warrant  the  presumption.  (1 
Campb  ,  27  ;  Phil.  Ev.,  114  ;  11  Johns.,  375, 
376.) 

Again  ;  there  are  circumstances  in  this  case 
sufficient  to  rebut  the  presumption.     Part  of 

115 


212 


SUPREME  COUIIT,  STATE  OF  NEW  YORK. 


1819 


ths  rent  became  due  within  twenty  years,  and 
in  analogy  to  the  decisions  as  to  the  Statute  of 
Limitations,  in  regard  to  the  items  of  an  ac- 
count, a  part  of  the  rent  being  within  the 
period,  will  take  the  whole  out  of  the  opera- 
tion of  the  Statute.  The  declaration  of  the 
defendant,  that  he  had  never  paid  any  rent,  is 
213*]  sufficient  to  repel  *the  presumption 
from  lapse  of  time.  (Sinedes  v.  Hooghtaling, 
3  Cai.,  48  ;  Danforth  v.  (Julver,  11  Johns.,  146; 
2  Bac.  Abr.,  660,  Evidence,  H.)  The  defend- 
ant having  left  England  for  so  many  years, 
furnishes  a  reason  for  the  rent  not  being  de- 
manded, and  is  another  circumstance  which 
goes  to  rebut  the  presumption  of  payment. 

Mr.  Woodworth,  contra.  This  is  an  action 
of  covenant  for  rent,  founded  on  privity  of 
contract,  not  on  seisin  or  possession  ;  and  the 
cases  cited,  as  to  the  analogy  of  the  2d  section 
of  the  Statute  of  Limitations,  do  not  apply. 
The  only  question  is,  whether  the  court  will 
not  presume,  from  the  lapse  of  twenty  years, 
that  the  rent  has  been  paid.  The  lease  was 
executed  in  1792,  and  the  suit  is  for  rent  due 
in  1794,  and  the  first  demand  of  rent  was  in 
June,  1816.  Deducting  even  two  years  and 
seven  months,  for  the  period  of  the  late  war, 
there  remain  twenty  years  ;  but  the  true  time 
of  demand  is  the  commencement  of  the  suit  in 
October,  1817.  The  jury  might  and  ought  to 
presume  payment  of  the  rent  in  such  a  case. 
(Phil.  Ev.,  114.) 

But  we  contend  that  the  period  of  the  war 
ought  not  to  be  deducted.  The  presumption 
is  founded  on  analogy  to  the  Statute  of  Limi- 
tations, and  should  be  governed  by  the  same 
rules.  (4  Burr.,  1963.)  When  the  Statute  of 
Limitations  has  once  begun  to  run,  it  contin- 
ues, notwithstanding  any  intervening  disabil- 
ity. It  is  not  denied  that  if  war  had  existed 
when  the  time  had  commenced  to  run,  the 
period  of  the  war  must  be  deducted,  and  such 
was  the  case  of  Dunlop  v.  Ball,  2  Cranch,  180, 
which  does  not,  therefore,  apply  to  this  case. 

In  Jackson,  v.  Pierce,  10  Johns.,  414,  more 
than  twenty  years  had  elapsed,  exclusive  of 
the  period  of  the  war.  In  Clark's  Executors 
v.  Hopkins,  7  Johns. ,  556,  the  tourt  said,  that 
it  had  been  decided  that  after  eighteen  or 
twenty  years  a  bond  would  be  presumed  to 
have  been  paid  ;  and  that  the  obligee  ought  to 
show  a  demand  of  payment,  and  acknowledg- 
ment of  the  debt,  to  repel  the  presumption. 

As  to  the  admissions  of  the  defendant,  the 
whole  conversation  must  be  taken  together  (3 
2 14*J  Johns.,  426;  9  Johns.,  *141);  and  he  de- 
nied that  he  ever  was  the  lessee  of  the  plaintiff. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

It  is  conceded  that  the  rent  demanded  in  this 
action  having  bjen  created  by  deed,  of  which 
the  commencement  is  shown,  is  not  within  the 
Statute  of  Limitations  ;  and  the  only  point  is, 
whether  payment  of  the  rent  can  be  presumed 
from  the  lapse  of  time.  The  last  quarter's 
rent  became  due  on  the  25th  of  December, 
1794. 

The  presumption  of  payment,  founded  on 
the  efflux  of  time,  has  been  applied  to  bonds  and 
even  mortgages  ;  and  there  is  no  reason  to  ex- 
empt a  lease,  reserving  a  pecuniary  rent,  from 
the  operation  of  the  rule.  The  general  period 
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for  this  presumption,  which  has  been  adopted, 
is  twenty  years.  A  bond  which  has  been  suf- 
fered to  lie  for  twenty  years  may  be  presumed 
to  be  paid  ;  so,  also,  after  a  lapse  of  twenty 
years,  a  mortgage  will  be  presumed  to  be 
satisfied,  where  the  mortgagor  has  been  in  pos- 
session, and  no  interest  has  been  paid,  nor  any 
step  taken  to  enforce  the  mortgage.  (Phil 
Ev.,  117-119  ;  4  Cranch,  415  ;  12  Johns.,  242  ; 
10  Johns.,  414;  1  Pow.  on  Mortg.,  408;  1 
Treat,  on  Eq.,  332,  n.;  2  Ves.,  266.)  It  has 
been  decided  that  payment  may  be  presumed 
within  that  time,  if  attended  with  circum- 
stances strengthening  the  presumption.  (10 
Johns.,  381.)  The  presumption  arising  from 
lapse  of  time  may  be  repelled  by  circumstances 
explaining  satisfactorily  why  an  earlier  de- 
mand has  not  been  made.  This  court  observed 
in  Jackson  v.  Pierce,  10  Johns.,  417,  that  the 
twenty  years  is  only  a  circumstance  on  which 
to  iound  the  presumption,  and  is  not,  in  itself, 
a  legal  bar  ;  and  in  that  case,  the  period  of  the 
American  war  was  deducted.  The  same  thing 
must  be  done  in  this  case,  as  respects  the  late 
war,  on  the  same  principle ;  for  here  the 
plaintiff  was  disabled  to  sue  during  the  war. 
This  is  not  like  a  statute  bar.which,  havineonce 
begun  to  run,  will  continue,  notwithstanding 
a  subsequent  disability  occurs.  There  are 
various  other  circumstances  in  this  case.  The 
removal  of  the  defendant  from  Manchester,  in 
England,  to  this  country,  even  after  the  ac- 
ceptance of  the  lease  ;  the  plaintiff  remaining 
*in  England,  ignorant,  in  all  probabil-  [*215 
ity,  of  the  defendant's  residence  ;  the  fact  that 
the  defendant  denied  having  paid  any  rent,  or 
of  his  having  entered  into  the  lease,  arising, 
probably,  from  frailty  of  memory  ;  all  these 
facts  unitedly  rebut  the  presumption  of  pay- 
ment of  the  rent.  Indeed,  deducting  two 
years  and  eight  months,  there  will  be  only 
about  one  quarter's  rent  which  has  remained 
for  twenty  years,  before  the  rent  was  demanded 
and  payment  refused,  and  even  a  liability  to 
pay,  positively  denied. 

Judgment  for  the  plaintiff. 

Cited  in— 1  Cow.,  342 ;  7  Cow.,  300 ;  5  Wend.,  297  :  7 
Wend.,  101 :  14  Wend.,  190 ;  16  Wend.,  436 :  48  N.  Y., 
272 ;  2  Barb.,  491 ;  18  Barb.,  404 ;  63  Barb.,  95 ;  10  Wall., 
535;  24  Ohio  St.,  Ill ;  30  N.  J.  E.,  159. 


HIGBYET  AL.  ®.  WILLIAMS. 

Trespass — Action  against  Several  Defendants — 
Joint  Plea  of  Not  Guilty — Evidence  of  Distinct 
Acts  Inadmissible  to  Aggravate  Damages. 

Where,  in  an  action  of  trespass  against  several 
defendants,  who  jointly  pleaded  not  guilty,  a  joiut 
trespass  is  proved,  the  plaintiff  cannot  give  in 
evidence,  in  aggravation  of  damages,  the  distinct 
and  unconnected  acts  of  some  of  the  defendants. 

Citation-3  Esp.,  203. 

IN  ERROR,  to  the  Court  of  Common  Pleas 
of  the  County  of  Oneida,  on  a  bill  of  ex- 
ceptions. 

The  defendant  in  error  brought  an  action  of 
trespass  quare  clausum  fregit  against  the 
plaintiffs  in  error.  The  declaration  contained 
three  counts,  to  which  the  defendants  below 
merely  pleaded  a  joint  plea  of  not  guilty.  The 
JOHNS.  REP.,  16. 
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cause  was  tried  at  the  May  Term,  1818,  of  the 
court  below. 

There  had  been  a  controversy  between  the 
parties  as  to  the  true  boundary  of  the  lots  of 
the  plaintiff,  and  of  Joseph  Higby,  one  of  the 
defendants  below  ;  and  the  division  fence  be- 
tween the  lots  passed  over  part  of  the  land 
which  was  claimed  by  the  defendant  J.  Higby. 
In  the  summer  of  1817,  the  defendants  below, 
with  a  surveyor,  ran  a  line  between  the  lots, 
and  while  running  it,  in  order  to  avoid  some 
obstacle,  made  a  slight  deviation  upon  land 
which  they  admitted  to  be  part  of  the  plaintiff's 
lot.  It  was  conceded  by  the  counsel  for  the 
defendants,  that  they  were  guilty  of  a  trespass 
in  making  this  deviation,  but  not  in  running 
the  line,  and  a  variety  of  evidence  was  given 
in  relation  to  the  alleged  trespass.  The  plaint- 
iff's counsel  then  offered  to  prove,  in  aggrava- 
tion of  damages,  that  one  of  the  defendants, 
not  in  the  presence  of  the  others,  said  that  he 
2 1 6*]  had  marked  *certain  trees  on  the  line 
which  J.  Higby  alleged  to  be  the  true  bound- 
ary, in  order  to  prevent  the  plaintiff  from  clear- 
ing up  to  the  boundary,  which  he  contended 
to  be  the  true  one.  The  admission  of  this  tes- 
timony was  objected  to,  on  the  ground  that 
there  was  no  connection  shown  between  all  the 
defendants  in  this  transaction  ;  but  the  ob- 
jection was  overruled,  and  the  evidence  was 
admitted.  It  was  then  further  offered  to  be 
proved,  in  aggravation  of  damages,  that  on 
one  occasion  the  defendant,  J.  Higby,  Jr., 
none  of  the  other  defendants  being  present, 
had  declared  to  the  plaintiff  below  that  he,  the 
plaintiff,  should  not  cut  to  the  line,  which  he 
insisted  on  as  the  boundary,  if  powder  and 
ball  would  prevent  him.  This  testimony  was 
objected  to  also,  on  the  ground  that  the  other 
defendants  were  in  no  way  connected  with  the 
threat  which  had  been  held  out  by  J.  Higby, 
Jr. ;  but  the  court,  notwithstanding,  admitted 
the  evidence  ;  and  a  verdict  was  found  for  the 
plaintiff  below,  jointly  against  the  defendants, 
for  $35.06. 

Mr.  Talcot,  for  the  plaintiff  in  error.  The 
plaintiff  below  proving  and  relying  on  a  joint 
trespass,  the  jury  could  not  sever  the  damages. 
Evidence  of  a  distinct  substantive  trespass 
committed  by  one  of  the  defendants,  ought 
not  to  be  received  in  aggravation  of  another 
distinct  and  joint  trespass,  without  showing 
aay  connection  between  them,  nor  any  assent 
of  the  other  defendants,  before  or  afterwards. 
In  cases  of  torts,  the  confession  of  one  defend- 
ant is  no  evidence  to  prove  a  joint  trespass, 
though  the  rule  may  be  otherwise  in  regard  to 
contracts.  (Phil.  Ev.,  73,  74.)  In  Sedley  v. 
Sutherland,  3  Esp.  N.  P.,  203,  Lord  Kenyon 
ruled,  that  in  a  joint  action  of  trespass,  the 
plaintiff  should  go  for  one  trespass  done  at  the 
same  time,  when  all  were  present ;  otherwise, 
some  of  the  defendants  might  be  subjected  to 
damages,  for  a  trespass  in  which  they  had  no 
concern. 

Mr.  E.  Clark,  contra.  There  are  two  counts 
in  the  declaration.  (1  Chit.  PL,  3'J3  ;  1  Saund., 
299  a,  n.  6.)  Having  pleaded  jointly,  all  the 
defendants  are  jointly  bound,  though  one  may 
be  more  guilty  than  the  other.  They  are  an- 
217*]  swerable  *for  the  acts  of  each  other. 
(2  Cai.,  108  ;  1  Chit,  PI.,  545  ;  1  Saund.,  28,  n.  • 
5  Burr.,  2790;  1  Str.,  422;  Carth.,  20;  Cro. 
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Eliz.,  860  ;  Phil.  Ev.,  134,   135;    Bull.  A".  P. 
89;  Salk.,  642.) 

Mr.  Talcot,  in  reply,  said  that  if  the  jury 
could  not  sever  the  damages,  as  it  was  clear 
they  could  not,  it  would  be  unjust  to  admit 
the  evidence  in  aggravation  of  the  damages. 
Law  and  justice  are  equally  against  the  doc- 
trine that  all  the  defendants  are  answerable 
for  the  acts  of  each. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

There  can  be  no  doubt  that  the  court  erred 
in  admitting  evidence  of  the  unconnected  and 
distinct  acts  of  some  of  the  defendants,  after  a 
joint  trespass  was  proved,  for  the  purpose  of 
enhancing  the  damages.  The  principle  has 
been  established,  that  if  two  or  more  defend- 
ants join  in  a  justification  of  a  trespass,  by  a 
special  plea,  and  which  would  have  been  a 
justification  to  some  of  them,  had  they  pleaded 
it  separately,  but  which  would  not  justify 
others  of  them,  the  plea  is  bad  as  to  all.  The 
reason  is,  that  the  court  cannot  sever  the  justi- 
fication, and  say  that  one  is  guilty,  and  the 
other  is  not,  when  they  all  put  themselves  on 
the  same  terms. 

This  rule  is  a  very  artificial  one,  and  ought 
never  to  be  extended  beyond  the  very  cases  to 
which  it  has  been  applied  ;  and  it  may  safely 
be  asserted,  that  it  never  has  been  extended  to 
the  general  issue  of  not  guilty,  pleaded 
jointly.  In  the  case  of  as&umpsit,  if  the  de- 
fendant plead  the  general  issue  jointly,  the 
plaintiff  is  bound  to  prove  a  joint  assumption, 
and  if  he  fails  in  doing  this,  he  cannot  suc- 
ceed. Infancy,  or  a  discharge  under  the  In- 
solvent Law,  of  one  of  the  defendants,  will 
not  defeat  the  action  ;  but  in  those  cases  the 
joint  promise  must  be  proved.  There  is  no 
reason  to  be  given  requiring  the  defendants  to 
sever  in  the  plea  of  the  general  issue,  and 
there  is  no  case  that  inculcates  the  doctrine. 
Trespasses  committed  jointly  may  be  treated 
by  the  injured  party  as  joint  or  several  ; 
though  he  can  have  but  one  satisfaction.  If  he 
joins  the  several  trespassers,  to  obtain  a  ver- 
dict against  all  of  them,  he  must  prove  a  joint 
trespass.  *If  he  fails  to  give  proof  [*218 
implicating  them  all,  but  which  proves  some 
of  them  guilty,  he  will  be  entitled  to  a  verdict 
and  judgment  against  them,  and  those  not 
proved  to  be  guilty  will  be  entitled  to  an  ac- 
quittal, and  judgment  for  their  costs.  These 
are  principles  daily  recognized.  In  Sedley  v. 
Sutherland  et  al.,  3  Esp.,  203,  Lord  Kenyon 
said,  that  where  an  action  is  brought  for  a 
joint  trespass,  and  the  plaintiff  elects  to  go  for 
a  trespass  at  any  particular  time,  he  must  con- 
fine himself  to  that  period  ;  and  if  all  the  de- 
fendants were  not  concerned  in  the  trespass 
committed  at  that  time,  the  plaintiff  cannot 
have  recourse  to  a  trespass  committed  at  a 
future  time,  when  some  of  the  defendants 
were  concerned  who  were  not  implicated  in  the 
first  transaction  ;  and  he  says,  the  reason  is 
this,  that  some  of  the  defendants  might  be 
thereby  subjected  to  damages  for  a  trespass  in 
which  they  had  no  part  or  concern.  The  reason 
is  too  obvious  and  just  to  require  any  argu- 
ments to  support  it. 

Judgment  reversed. 

Cited  in— 10  Wend.,  392. 
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REID  t>.  PAYNE. 

Negotiable  Paper — Protest — Notice  by  Mail  to  In- 
dorser— Must  Ordinarily  be  Directed  to  Place 
of  Residence— May  be  Sent  to  Nearest  Post- 
office— To  Office  where  Indorser  Usually  Ob 
tained  his  Mail. 

Where  notice  of  the  non-payment  of  a  promissory 
note  is  sent  to  the  indorser,  who  resides  in  a  differ- 
ent town  from  the  maker,  by  mail,  it  ought  to  be  di- 
rected to  him  at  the  place  of  his  residence  ;  yet  if  it 
be  sent  to  the  postoffice,  to  which  the  indorser  usu- 
ally resorts  for  his  letters,  although  in  a  different 
town  from  that  in  which  he  resides,  and  where  there 
is  also  a  postoflice,  the  notice  will  be  sufficient. 

A  notary,  after  demand  of  payment  of  a  promis- 
sory note  of  the  maker,  and  refusal  by  him,  on 
making1  due  inquiry  to  discover  the  residence  of  the 
indorser,  was  informed  that  he  lived  at  G.,  when  in 
fact  he  lived  in  the  adjoining  town  of  S.  The  notary 
then  put  a  notice  directed  to  the  indorser  at  G.  into 
the  postoffice.  It  was  proved  that  the  indorser,  al- 
though there  were  two  postoffices  in  S.,  usually  re- 
ceived his  letters  through  the  postoffice  at  G.,  which 
was  a  more  convenient  place  for  him.  Held  that  the 
notice  was  sufficient. 

Citations— 1  Johns..  294 ;  11  Johns.,  231 ;  13  Johns., 
432. 

THIS  was  an  action  of  assumpsit  against  the 
defendant,  as  indorser  of  a  promissory 
note  drawn  by  Hiram  Payne,  for  $250,  dated 
at  Albany,  the  23d  of  December,  1816,  and 
payable  twelve  months  after  date.  The  cause 
was  tried  before  Mr.  Justice  Spencer,  at  the 
Albany  Circuit,  in  October,  1818. 
219*]  *A  demand  of  payment  of  H.  Payne, 
the  maker  of  the  note,  who  resided  in  Albany, 
was  proved  by  a  notary,  who  also  testified, 
that  on  inquiry,  he  was  informed  that  Ama- 
ziah  Payne,  the  indorser,  lived  at  Greenbush, 
in  the  County  of  Rensselaer,  and  he  accord- 
ingly put  a  notice  in  due  time  into  the  post- 
oflice at  Albany,  directed  to  the  defendant  at 
Greenbush.  It,  however,  appeared  that  the 
defendant  in  fact  lived,  and  had  lived  for 
several  years,  at  the  distance  of  five  miles  from 
the  postoffice  in  Greenbush,  in  the  adjoining 
town  of  Schodack. 

The  postmaster  at  Greenbush  testified  that  in 
the  winter  of  1817  he  delivered  a  letter  to  the 
defendant,  superscribed  in  the  handwriting  of 
the  notary,  having  previously  informed  the  -de- 
fendant that  there  was  a  letter  for  him  in  the 
postofnce,  who  replied  that  he  knew  its  con- 
tents, and  that  it  was  a  protest  from  Albany. 
The  letter  had  lain  a  considerable  time  in  the 
office  before  the  witness  saw  the  defendant, 
and  informed  him  of  it.  The  witness  further 
stated  that  there  were  two  postoffices  in  the 
town  of  Schodack — one  at  the  village  of  Cas- 
tleton,  and  the  other  at  a  place  called  Schodack 
Landing  ;  and  that  the  defendant  lived  one 
mile  nearer  Castleton  than  Greenbush,  though 
the  defendant  and  his  neighbors  did  their 
business  principally  at  Greenbush.  The  wit- 
ness said  that  he  should  suppose  that  the  de- 
fendant came  oftener  to  Greenbush  than  to 
Castleton,  which  was  not  a  place  of  so  much 
business  as  Greenbush,  and  that,  in  his  opin- 
ion, the  witness'  postoffice  was  more  conven- 
ient for  the  defendant  than  either  of  those  in 
Schodack.  He  further  stated  that  the  defend- 


NOTE.— Negot iahle  paper— Notice  of  non-payment 
—Due  diligence— What  constitutes.  See  Stewart  v. 
Eden,  2  Cai.,  121,  note,  and  other  notes  and  authori- 
ties there  cited. 
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ant  had  often  received  letters  from  the  post- 
office  kept  by  him,  but  generally  on  informa- 
tion given  by  the  witness  ;  and  that  there  were 
often  letters  for  the  defendant  in  his  office,  but 
the  witness  did  not  recollect  any  instance  when 
the  defendant  called  for  them  without  such 
previous  information. 

No  testimony  was  produced  on  the  part  of 
the  defendant,  and  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  the  court. 

Mr.  Howe,  for  the  plaintiff,  contended  that 
all  that  the  law  required  was  the  use  of  due 
diligence  on  the  part  of  the  *holder  ;  [*22O 
a  reasonable  notice  to  the  indorser  or  drawer, 
or  such  as  may  be  sufficient  to  put  him  on  in- 
quiry. No  particular  form  is  prescribed. 
What  is  to  be  deemed  sufficient  notice  must 
depend  on  the  circumstances  of  the  case.  In 
Chapman  v.  Lipacoinbe  &  Pwrell,  1  Johns.,  294, 
a  notice  through  the  postoffice  was  held  suffi- 
cient, the  holder  not  knowing  where  the  party 
resided.  In  Ireland  v.  Kip,  11  Johns.,  281,  the 
court  say,  that  where  the  residence  of  the 
party  is  in  a  different  place,  a  notice  sent  to 
the  postoffice  nearest  to  his  place  of  residence 
was  sufficient  ;  meaning,  no  doubt,  that  such 
a  mode  was  the  most  convenient  in  that  case. 

Mr.  M'Kown,  contra,  insisted  that  the  rule 
had  been  laid  down  in  explicit  terms,  that 
where  the  parties  reside  in  the  same  city  or 
place,  the  notice  must  be  personal,  but  where 
the  party  entitled  to  notice  resides  in  a  differ- 
ent place,  notice  must  be  sent  through  the 
postoffice  nearest  to  him.  The  reason  of  the 
rule  is  obvious  ;  by  sending  the  notice  to  the 
postoffice  nearest  to  the  party,  the  presumption 
is  much  greater  that  he  will  receive  it  in  due 
course  ;  but  that  presumption  is  very  much 
weakened,  if  not  wholly  destroyed,  in  this 
case,  the  notice  having  been  sent  to  the  post- 
office  of  Greenbush,  though  there  were  two 
postoffices  in  Schodack,  where  the  defendant 
lived.  In  the  case  of  the  Utica  Bank  v  Demflt, 
13  Johns.,  432,  the  court  held  that  a  notice 
sent  to  the  postoffice  at  C.  when  the  party  lived 
at  O.  was  not  sufficient. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

In  Chapman  v.  Lipscombe  &  Powell,  1  Johns., 
294,  a  bill  was  drawn  and  dated  at  New  York, 
on  persons  residing  there,  and  by  them  ac- 
cepted. The  drawers  resided  in  Petersburg, 
in  Virginia  ;  the  bill  was  protested  for  non- 
payment, and  two  notices  were,  in  due  time, 
put  into  the  postoffice,  directed  to  the  drawers, 
giving  them  the  necessary  information  ;  the 
one  directed  to  them  at  New  York,  and  the 
other  at  Norfolk,  according  to  information  re- 
ceived, after  diligent  inquiry,  that  they  resided 
at  that  place  ;  and  it  was  held  that  as  the 
holder  did  not  know  where  the  drawers 
*lived,  and  had  used  due  diligence  to  [*221 
find  out  their  residence,  the  notice  was  suffi- 
cient. In  Ireland  v.  Kip,  11  Johns.,  281.  the 
court  adopted  this  general  rule,  that  where  the 
parties  reside  in  the  same  place  or  city,  notice 
of  the  dishonor  of  bills  or  notes  must  be  per- 
sonal, or  by  leaving  it  at  the  dwelling-house  or 
place  of  business  of  the  party,  if  absent ;  but 
that  if  the  party  to  be  notified  resides  in  a  dif- 
ferent place,  then  notice  may  be  sent  through 
the  postoffice  to  the  postoffice  nearest  to  him. 
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In  the  case  of  the  Bank  of  Utica  v.  Demilt,  13 
-Johns.,  432,  the  notice  was  sent  through  the 
postoffiee,  directed  to  the  defendant  at  Canan- 
-daigua,  when  he  had  resided  at  Ovid,  in  a  dif- 
ferent county,  for  several  years,  and  there  had 
not  been  due  diligence  used  in  making  inqui- 
ries for  his  residence,  and  we  held  the  notice 
bad. 

In  laying  down  the  rule  generally,  in  Ireland 
v.  Kip,  that  the  notice  must  be  sent  to  the 
postoffice  nearest  to  the  party,  it  was  intended 
to  render  those  notices  useful  in  conveying  in- 
formation to  him  ;  and  it  was  presumed  that 
the  nearest  postoffice  would  best  fulfill  that  ob- 
ject. That  case  did  not  call  for  any  precise 
modification  of  the  rule,  and  it  was  adverted 
to  not  as  necessary  to  the  decision,  but  as  a 
general  rule.  If  a  notice  be  sent  to  the  post- 
office  to  which  the  party  usually  resorts  for  his 
letters,  it  would  admit  of  no  doubt  that  such 
notice  would  be  good,  although  it  was  in  a  dif- 
ferent town  from  that  in  which  he  resided. 
The  facts  in  this  case,  unopposed  by  any  evi- 
dence on  the  part  of  the  defendant,  justify  the 
presumption  that  the  defendant  usually  re- 
ceived his  letters  through  the  Greenbush  post- 
office  ;  it  appears  that  it  was  more  convenient 
for  him  to  do  so  ;  and  he  has  failed  to  show 
that  he  was  in  the  habit  of  receiving  letters  at 
-either  of  the  Schodack  offices.  In  the  present 
-case,  the  inquiries  for  the  defendant's  place  of 
residence  were  as  diligent  as  can  be  reasonably 
required,  and  the  information  was  such-as  to 
leave  no  doubt  on  the  mind  of  the  notary. 
Under  the  peculiar  circumstances  of  the  case, 
I  consider  the  notice  sufficient,  and  that  the 
plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

Cited  in-18  Johns.,  341 ;  4  Wend.,  331,  402 ;  23 
Wend.,  622 ;  5  Den.,  338  ;  7  N.  Y.,  484 ;  13  N.  Y.,  552 ;  4 
Barb.,  330 ;  11  Barb.,  647  ;  2  Sand.,  176 ;  1  Pet,  584 ;  10 
Pet.,  581. 


222*J    *  WALTER  v.  DEWEY. 

Landlord  and  Tenant — Rent  Payable  in  Money 
or  Kind — Tender  Lease,  Silent  as  to  Place — 
Tender  on  the  Land  Sufficient — Pleading. 

Where  rent  Is  payable  either  in  money  or  kind, 
-and  the  lease  is  silent  as  to  the  place  of  payment,  a 
tender  of  the  rent  by  the  lessee,  upon  the  land,  is 
good,  and  he  is  not  bound  to  make  a  tender  to  the 
person  of  the  lessor. 

Where  rent  was  reserved,  payable  in  book  ac- 
counts warranted  good  for  collection,  and  then  due 
in  cash,  in  an  action  for  the  rent,  the  d_efendant 
pleaded  that  he  was  at  the  premises  during  three 
hours  next  before  the  setting  of  the  sun,  and  at  the 
setting  of  the  sun  on  the  day  of  payment,  ready  to 
pay,  and  offered  to  pay  the  rent,  but  neither  the 
plaintiff  nor  any  person  on  his  behalf  was  there 
ready  to  receive  it ;  and  the  plea  concluded  by  aver- 
ring the  defendant's  readiness  to  pay  and  bringing 
the  book  accounts  into  court.  Held  that  the  plea 
was  sufficient  in  point  of  form,  though  it  seems  un- 
necessary to  allege  the  bringing  the  book  accounts 
into  court,  and  that  it  was  proper  to  conclude  with 
a  prayer  of  judgment  generally,  and  not  of  judg- 
ment whether  the  plaintiff  ought  to  have  or  main- 
tain the  action  to  recover  further  damages  than 
those  which  are  admitted  to  be  due. 

Citations— 2  Chit.  PI.,  499;  Bacon,  tit.  Tender,  6, 
7,  8,  9:  1  Co.  Inst.,  210;  Woodfall,  ch.  10,  sec.  2.  268. 


NOTE.— On  the  general  subject  of  tender  of  chattels, 
;see  Slingerland  v.  Morse,  8  Johns.,  474,  note. 
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THIS  was  an  action  of  covenant.  The  dec- 
laration stated  that  on  the  7th  of  June, 
1815,  at  Homer,  in  the  County  of  Cortland,  by 
an  agreement  under  seal  between  the  parties, 
bearing  date  on  that  day,  the  plaintiff  agreed 
to  let  to  the  defendant  his  half  of  the  clothier's 
shop,  tools,  fulling  mill,  privileges,  &c.,  in 
which  the  parties  had  previously  been  part- 
ners, for  the  term  of  three  years  from  the  5th 
of  October,  1815,  for  the  sum  of  $900,  to  be 
paid  by  the  defendant  in  the  following  manner, 
viz  :  $300  by  the  15th  of  March,  1816;  $300 
by  the  15th  of  March,  1817,  and  $300  by  the 
15th  of  March,  1818  ;  and  to  be  paid  in  "book 
accounts  which  the  defendant  would  warrant 
to  be  good  for  collection,  and  which  should  be 
then  due  in  cash  ;  and  that  the  defendant,  on 
the  said  5th  of  October,  1815,  entered  and 
was  possessed,  &c.  The  breaches  assigned 
were:  1.  The  non-payment  of  the  sum  of  $300 
on  the  15th  of  March,  1816  ;  and,  2.  The  non- 
payment of  the  like  sum  on  the  15th  of  March, 
1817,  in  book  accounts  warranted  by  the  de- 
fendant to  be  good  for  collection,  and  which 
were  then  due  in  cash. 
The  defendant  pleaded  : 

1.  As  to  the  first  breach,  solvit  ad  diem  in  book 
accounts,  &c.,  concluding  to  the  country. 

2.  As  to  the  same  breach,  solvit  post  diem  in 
book  accounts,  &c. 

3.  As  to  the  second  breach,  solvit  ad  diem 
in  the  same  manner  as  in  the  first  plea. 

4.  Which  was  also  to  the  second  breach  that 
the  defendant  was  present  at  the  clothier's  shop 
and  fulling  mill  on  the  15th  of  March,  1817, 
being  the  day  on  which  the  sum  of  $300  be- 
came due  and  payable,  for  a  longspace  of  time, 
to  wit :  for  the  space  of  three  hours  next  be- 
fore the  *setting    of    the  sun  on  the  [*223 
same  day  ;    and  also  at  the  setting  of  the  sun 
on  the  same  day;  and  during  all  the  time  afore- 
said was  there  ready  to  pay,  and  offered  to  pay 
the  sum  of  $300  to  the  plaintiff,  in  book  ac- 
counts warranted  to  be   good  for  collection, 
and  which  were  then    due  in  cash  ;  but  that 
neither  the  plaintiff  nor  any  other  person  on 
his  behalf ,  was  there  ready  to  receive  the  same; 
and  that  he,  the  defendant,  ever  has  been  and 
still  is  ready  to  pay,  &c.,  and  now  brings  the 
said  sum  of  $300  in  book  accounts,  as  afore- 
said,   here    into    court   ready  to    be  paid  to 
the    plaintiff,    if   he   will   accept   the   same, 
praying  judgment  whether  the  plaintiff  ought 
to  have  or  maintain  his  action,  &c. 

5.  The  fifth  plea,  which  was  also  pleaded  to 
the  second  breach,  was  the  same  as  the  fourth, 
with  the  omission  of  the  bringing  the  book  ac- 
counts into  court. 

6.  The  sixth  plea  was'also  to  the  same  breach, 
and  alleged  that  on  the'  15th  of  March,  1817, 
at  Homer,  in  the  County  of  Cortland,  the  de- 
fendant was   ready  and  willing  to  pay,  and 
offered  to  pay  the  sum  of  $300,  &c.,  to  the 
plaintiff  ;  but  that  neither  the  plaintiff  nor  any 
other  person  on  his  behalf,  during  the  said  time 
or  any  part  thereof,  was  then  ready  to  receive 
the  same  ;  and  the  plea  concludes  by  averring 
his  readiness  to  pay,  and  bringing  the  book 
accounts  into  court  as  in  the  fourth  plea. 

The  plaintiff  replied  taking  issue  on  the 
second  plea,  and  demurred  generally  to  the 
fourth,  fifth  and  sixth  pleas.  The  defendant 
joined  in  demurrer. 
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The  cause  was  submitted  to  the  'court  with- 
out argument. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  grounds  of  the  demurrers  are:  1.  That 
the  facts  pleaded  do  not  amount  to  a  tender, 
and  are  not  a  sufficient  avoidance  or  excuse  for 
the  non-performance  of  the  covenants.  2. 
That  the  pleas  are  not  issuable. 

The  pleas  I  consider  correct  in  point  of  form, 
and  they  are  taken  from  2  Chitt.  PI.,  499.  The 
question  arising  on  them  is  this  :  whether  the 
rent  was  payable  on  the  premises,  or  whether 
the  lessee  was  bound  to  seek  'the  lessor  and 
tender  the  accounts.  It  is  a  well-settled  prin- 
ciple, as  to  rent  payable  in  money  or  kind, 
224*]  that  where  the  contract  is  *silent  as  to 
the  place  of  payment  a  tender  on  the  land  is 
good,  and  it  is  not  required  of  the  lessee  to 
make  a  tender  to  the  person  ;  and  the  reason 
is  that  rent  issuing  out  of  the  land  savors  so  far 
of  the  realty  that  it  is  payable  on  the  leased 
premises.  (Bacon,  tit.  Tender,  6-9 ;  1  Co. 
Inst.,  210;  Woodfall,  ch.  10,  sec.  2,  268.) 
The  precedent  found  in  Chitty  averring  a  read- 
iness to  pay  on  the  land  leased,  relates  to  rent 
payable  in  money. 

The  conclusions  of  the  pleas  demurred  to 
vary  from  the  precedent  in  this,  that  the  latter 
not  only  states  the  bringing  the  money  into 
court  to  be  paid  to  the  plaintiff,  but  it  prays 
judgment,  whether  the  plaintiff  ought  to  have 
or  maintain  his  action  to  recover  any  more  or 
greater  damages  than  the  money  admitted  to  be 
due  ;  thus,  in  effect,  protecting  the  defendant 
from  all  damages  and  costs.  In  the  fourth 
plea  demurred  to,  there  is  an  offer  to  pay  ac- 
cording to  the  covenant,  and  the  accounts  are 
stated  to  be  brought  into  court,  though  I  think 
it  unnecessary  in  such  a  case  to  make  a  prof  ert. 
The  plea  could  not  conclude  as  in  the  prec- 
edent, for  no  judgment  could  be  given  to  re- 
cover the  sum  stipulated  to  be  paid  in  accounts 
against  other  persons.  What  is  to  be  the  effect 
of  a  readiness  to  pay  on  the  day,  and  a  neglect 
to  make  the  demand,  need  not  be  considered 
in  this  case. 

Judgment  for  defendant,  with  leave  to  the 
plaintiff  to  amend  on  payment  of  costs. 

Cited  in— 5  Den.,  453 :  11 N.  Y.,  91 :  11  Barb.,  562 ; 
57  Mo..  122. 


225*]      *NORTON  v.  SQUIER. 

Chattel — Put  in  Defendant's  Possession  to  Pay 
Debt  Due  HimnelJ  and  Plaintiff — Retained  for 
one  Year — Defendant  Presumed  to  be  Pur- 
chaser and  is  Responsible  for  Plaintiff's  Debt. 

Where  a  carriage  was  put  into  the  hands  of  the 
defendant  to  pay  debts  due  to  him  and  the  plaintiff, 
and  the  defendant  kept  possession  of  the  carriage 
for  more  than  a  year  and  used  it  as  his  own, and  never 
sold  it,  it  was  held  that  the  defendant  having-  had  a 
reasonable  time  to  sell  it.  which  he  ought  to  have 
done  at  auction,  if  it  could  not  be  sold  at  private  sale, 
m  i  irli t  be  regarded  himself  as  the  purchaser  and  was 
chargeable  with  the  amount  of  the  plaintiff's  debt, 
the  carriage  being  of  sufficient  value  to  pay  both 
the  debts. 

N  ERROR,  on  certiorari  to  a  justice's  court. 
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The  defendant  in  error  brought  an  action  in 
the  court  below,  against  the  plaintiff  in  error, 
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to  recover  a  sum  of  money  due  to  the  former, 
from  the  latter  on  account  of  a  carriage  which 
had  been  delivered  to  the  parties  in  this  suit  by 
one  Gerry,  as  payment  or  security  for  debts 
which  he  owed  them.  The  carriage  had  been 
in  the  possession  of  the  defendant  below  for  a 
year  or  more,  and  he  had  promised  the  plaint- 
iff below  to  pay  him  his  demand,  being  $15  or 
$16,  with  some  cents,  as  soon  as  he  could  sell 
it.  The  defendant  used  the  carriage  several 
times,  and  while  it  was  in  his  possession  had 
had  it  repaired,  the  plaintiff  having  refused  to 
bear  part  of  the  expense  of  repairs,  and  to  use 
the  carriage  in  common  with  the  defendant. 
It  was  proved  that  the  defendant  had  twice  of- 
fered to  sell  the  carriage.  The  justice  gave 
judgment  for  the  plaintiff  below,  the  defend- 
ant in  error,  for  $16,  with  costs. 

Per  Curiam.  The  carriage  was  put  into  the 
bands  of  the  defendant  below,  to  par  debts 
due  to  him  and  the  plaintiff  below,  and  the 
only  question,  is  whether  the  defendant  is  not, 
upon  this  testimony,  to  be  considered  as  having 
elected  to  become  the  purchaser,  and  so  liable 
to  pay  the  demand  due  to  the  plaintiff.  He 
had  the  possession  of  the  carriage  upwards  of 
a  year,  during  which  time  he  had  it  repaired 
on  his  own  account,  and  used  it  during  that 
period  as  his  own,  the  plaintiff  below  having 
refused  to  concur  in  repairing  it.  It  is  true 
that  he  twice  offered  to  sell  it,  but  such  offers 
may  have  been  collusive.  He  ought  to  have 
sold  it  at  auction  if  he  could  not  have  disposed 
of  it  by  private  sale.  If  he  could  keep  the 
possession  of  the  carriage  for  a  year  he  might 
for  two  years,  and  the  plaintiff  below  might 
never  get  his  money.  The  defendant  below 
had  a  reasonable  time  to  sell  it,  and  not  hav- 
ing done  so,  after  being  in  possession  upwards 
of  a  year,  the  justice  did  right  to  *con-[*226 
sider  him  as  the  purchaser  himself,  and  there 
is  no  complaint  but  that  it  was  of  sufficient 
value  to  pay  both  debts. 

Judgment  affirmed. 


GOULD  v.  CHASE. 

Negotiable  Paper — Promise  by  Maker  to  pay  As- 
signee— Action  by  Assignee  in  name  of  Payee 
— Maker  cannot  set  off  Demand  against  Payee. 

Where  the  defendant,  having  executed  a  promis- 
sory note,  afterwards  promises  the  assignee  of  the 
note  to  pay  it,  he  cannot,  in  an  action  brought  on 
the  note,  by  the  assignee  in  the  name  of  the  payee, 
set  off  demands  which  he  had  against  the  nominal 
plaintiff,  prior  to  the  making  of  the  note,  merely 
upon  proving  those  demands,  without  further  ex- 
planation :  as  it  is  to  be  presumed,  from  the  fact  of 
his  subsequently  giving  a  note,  coupled  with  his 
promise  to  the  assignee  to  pay  it,  that  the  subject 
of  the  set-off  had  been  previously  satisfied. 


r 


ERROR,  on  certiorari  to  a  justice's  court. 


This  was  an  action  upon  a  promissory  note 
not  negotiable,  executed  by  the  defendant  in 
error,  who  was,  also,  defendant  in  fhe  court 
below,  to  the  plaintiff  in  error,  in  whose  name 
the  suit  was  brought,  but  for  the  benefit  of 
one  Hoskins,  the  assignee  of  the  note.  The 
note  was  dated  the  28th  of  December.  1813,. 
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for  $25,  payable  three  months  after  date,  with 
interest.  The  note  was  assigned  before  it  fell 
due,  and  the  defendant,  before  it  became  pay- 
able, called  at  the  store  of  Hoskins,  and  asked 
if  the  note  was  in  his  hands,  and  on  its  being 
shown  to  him,  said  that  he  was  not  ready  to 
meet  it  then,  but  that  he  should  be  down  in  a 
short  time,  when  he  would  settle  it.  The  de- 
fendant offered  to  set  off  a  note  given  by  the 
plaintiff  to  one  S.  or  bearer,  dated  the  10th  of 
December,  1810,  for  $1.33,  and  also  a  mem- 
orandum in  his  book  of  accounts,  dated  the 
27th  of  May,  1811,  and  signed  by  the  plaintiff, 
by  which  he  admitted  that  there  was  then  due 
from  him  to  the  plaintiff  the  sum  of  $63.48. 
This  set  off  was,  on  proof  of  the  plaintiff's 
handwriting,  admitted,  and  the  justice  ren- 
dered judgment  for  the  defendant  for  the  costs. 

Per  Curiam.  The  note  which  was  allowed 
to  be  set-off  was  given  by  the  plaintiff  'three 
years  before  the  note  on  which  the  suit  was 
brought,  and  the  settlement  between  the  par- 
ties took  place  about  a  year  and  a  half  after- 
wards. The  question  is,  whether,  under  the 
circumstances  of  this  case,  the  demands  ex- 
hibited by  the  defendant  ought  to  have  been 
227*]  Considered  as  due  to  him  from  the 
nominal  plaintiff.  In  the  absence  of  all  ex- 
planation, the  giving  of  the  note  in  question 
is  prima  facie  evidence  that  these  demands  had 
been  satisfied  ;  but  when  to  this  fact  is  added 
the  testimony,  that  the  defendant  promised  to 
pay  the  note  when  it  was  shown  to  him  by 
Hoskins,  after  the  assignment,  the  presump- 
tion that  the  demands  offered  as  a  set-off  had 
been  previously  settled,  is  not  to  be  resisted. 

Judgment  reversed. 

Cited  in— 19  Johns..  51 ;  5  Wend.,  351 ;  16  N.  S.,  414 ; 
5  Mason,  216. 


MACOMB  &  BOUCK  v.  WILBER. 

Pleading  and  Practice — Arbitration  —  Award 
that  Plaintiffs  Convey  Certain  Lands — TJiat 
Defendant  Pay  a  Certain  Sum — Action  on 
Articles  of  Agreement  to  Submit — Plea  of  no 
Award — Defendant  may  Show  that  Arbitra- 
tors Awarded  on  a  Matter  not  Submitted— 
Verdict  for  Defendant — Motion  for  Judgment 
Non  Obstante  Veredicto,  Denied. 

The  parties  entered  into  articles  of  agreement,  to 
submit  to  three  persons,  to  determine  the  sum 
which  the  defendant  should  pay  to  the  plaintiffs, 
for  land  of  which  the  plaintiffs  had  the  legal  title, 
but  which  was  occupied,  or  claimed,  by  the  defend- 
ant :  and  that  the  plaintiffs  should  convey  the  same 
to  the  defendant.  The  arbitrators  awarded  that  the 
plaintiffs  should  convey  to  the  defendant  certain 
land,  describing  it  by  metes  and  bounds ;  and  that 
the  defendant  should  pay  a  certain  sum  to  the 
plaintiffs.  In  an  action  of  covenant,  on  the  articles 
of  agreement,  for  a  non-performance  of  the  award, 
the  defendant  pleaded  that  he  did  not  occupy  or 
claim  the  land  awarded  to  be  conveyed  to  and  paid 
for  by  him  :  and  on  the  trial  of  the  cause,  a  verdict 
was  found  for  the  defendant.  Held  that  the  plea, 
although  informal,  and  amounting  only  to  a  plea  of 
no  award,  involving  the  merits  of  the  case,  and 
showed  that  the  arbitrators  had  awarded  upon  a 
matter  not  within  the  submission ;  that  the  issue 
was  not  immaterial :  and  the  verdict  having  found 
the  fact  alleged  in  the  plea,  that  the  plaintiffs  were 
not  entitled  to  judgment  rum  ohstante  veredictn, 
which  can  only  be  on  the  merits,  and  not  on  the 
form  or  manner  of  pleading. 

Jonxs.  REP.,  16. 


Under  a  plea  of  no  award,  the  defendant  may 
show  that  the  arbitrators  awarded  on  a  matter  not 
submitted  to  them. 

Citations-1  Burr.,  301 ;  2Tidd.  Pr.,  831. 

THIS  was  an  action  of  covenant,  upon  ar- 
ticles of  agreement,  made  the  22d  of  Sep- 
tember, 1813,  between  the  defendant  and  a 
number  of  other  persons,  of  the  first  part, 
and  the  plaintiffs,  of  the  second  part.  The 
agreement  recited  that  the  parties  thereto  of 
the  first  part,  severally  admitted  and  acknowl- 
edged that  the  parties  of  the  second  part  had 
the  legal  title  to  the  several  lots  of  land  ia  the 
patent  granted  to  Johannes  Lawyer,  Jacob- 
Zimmer  and  others,  commonly  called  Lawyer 
and  Zimmer's  patent,  situate  in  the  County  of 
Schoharie,  occupied  or  claimed  by  the  parties 
of  the  first  part,  respectively.  The  lots,  or 
parts  of  lots,  claimed  by  the  several  parties  of 
the  first  part,  were  then  stated  ;  among  which 
was  "  that  part  of  lot  No.  1,  in  the  first  allot- 
ment, occupied. or  claimed  by  the  defendant." 
And  the  parties  of  both  parts  mutually  cove- 
nanted and  agreed  that  Archibald  Croswell, 
*John  Adams  and  JabezD.  Hammond,  [*22S 
or  any  two  of  them,  should  appraise,  ascertain 
and  determine  by  writing,  under  their  hand* 
or  the  hands  of  any  two  of  them,  on  or  before 
the  10th  of  June  thereafter,  the  sums  that  the 
parties  of  the  first  part,  respectively,  under  all 
the  circumstance  of  the  case,  should  pay  to 
the  parties  of  the  second  part  (the  plaintiffs) 
for  the  lots  of  land  so  occupied  and  claimed  by 
them,  respectively,  and  for  costs ;  which 
sums,  so  to  be  ascertained,  should  be  paid, 
with  lawful  interest,  in  four  equal  yearly  in- 
stallments, from  the  day  on  which  the  ap- 
praisers should  ascertain  the  consideration,  to 
be  secured  by  bond  and  mortgages  on  the  lots, 
respectively  ;  which  mortgages  should  be  duly 
acknowledged,  and  the  wives  of  the  married 
parties  should  also  be  parties  thereto,  or  pay 
the  money  within  ten  days  after  the  appraise- 
ment, as  the  parties  of  the  first  part  should 
elect ;  and  that  the  plaintiffs  and  their  wives, 
should,  for  and  in  consideration  of  such  sums, 
so  to  be  ascertained  and  secured  as  aforesaid, 
convey  such  lots  of  land  occupied  or  claimed 
by  the  respective  parties  of  the  first  part,  to 
them  respectively,  and  to  their  respective  heirs 
and  assigns  forever,  with  full  covenants  of 
warranty  and  seisin,  which  conveyances  should 
also  be  duly  acknowledged. 

The  arbitrators,  by  their  award,  dated  May 
19th,  1814,  awarded,  as  respects  the  defendant, 
that  the  plaintiffs,  and  their  wives,  convey  to 
the  defendant  all  that  part  of  lot  No.  1,  in  the 
first  allotment  of  the  patent,  beginning,  &c. 
(describing  the  same  by  metes  and  bounds), 
containing  fifty  acres  of  land,  be  the  same  more 
or  less  ;  and  that  the  defendant,  in  considera- 
tion thereof,  secure,  by  bond  and  mortgage,  to 
the  plaintiffs,  or  either  of  them,  the  sum  of 
$406.18,  $337.50  thereof  being  the  value  of  the 
land,  and  $68.68  being  allowed  for  the  taxed 
costs  accrued  in  the  ejectment  cause,  which 
was  depending  at  the  time  of  the  submission, 
or  that  he  pay  the  said  sum  in  money  within 
ten  days. 

The'plaintiffs,  in  the  several  counts  in  their 
declaration,  averred  a  tender  of  a  deed,  duly 
executed,  to  the  defendant,  which  he  refused 
to  accept,  and  assigned  a  breach  in  the 

in 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1819 


229*]  *non-payment  of  the  money,  or  not 
giving  the  security  as  required  by  the  award. 

The  defendant  pleaded  :  1.  That  the  arbi- 
trators awarded  contrary  to  the  tenor  and  effect 
of  the  articles  of  agreement,  that  the  defendant 
should  secure  to  the  plaintiffs,  or  one  of  them, 
by  bond  and  mortgage,  on  all  that  part  of  lot 
No.  1,  in  the  first  allotment  of  the  patent,  be 
ginning,  &c.,  the  sum  of ,  &c.,  or  pay  the  said 
money  in  ten  days  ;  and  the  defendant  further 
says  that  neither  before  nor  since  the  making 
of  the  articles  of  agreement,  did  he  own,  oc- 
cupy or  claim  the  land  before  described.  2. 
That  the  arbitrators  awarded  and  determined, 
contrary  to  the  tenor  and  effect  of  the  articles 
of  agreement,  that  the  plaintiffs,  and  their 
wives,  convey,  &c.,  and  that  the  defendant, 
in  consideration  thereof,  secure,  &c.,  or  pay, 
•&c.,  and  that  neither  before  nor  since  the 
making  of  the  articles  of  agreement,  did  he 
own,  occupy  or  claim  the  land  before  de- 
scribed. 3.  "That  the  plaintiffs,  in  supposed 
pursuance  of  the  articles  of  agreement,  but 
contrary  to  their  tenor  and  effect,  did  tender 
to  the  defendant  a  deed  duly  executed  and  ac- 
knowledged by  them,  and  their  respective 
wives,  with  the  usual  covenants  of  warranty 
and  seisin,  for  all  that  part  of  lot  No.  1,  &c., 
and  that  neither  before  nor  since  the  making 
of  the  articles  of  agreement  did  he  occupy  or 
claim  the  land. 

Upon  these  pleas  the  plaintiffs  joined  issue, 
and  a  verdict  was  found  for  the  defendant,  at 
the  Schoharie  Circuit,  in  November,  1817. 
The  present  motion  was  made,  by  the  plaintiffs, 
for  judgment,  non  obstante  veredieto. 

Mr.  T.  Sedr/wick,  for  the  plaintiffs.  He  cited 
Wil.,  360;  1  T.  R.,  118 ;  2  T.  R,  758  ;  2  Str., 
873  ;  1  Burr.,  301  ;  Barnes,  255  ;  1  Salk.,  117  ; 
Tidd's  Pr.,  830,  831;  Bac.  Abr.,  Arbit.,  B; 
Kyd  on  Awards,  145,  147  ;  1  Ld.  Raym.,  1 15 ; 
1  Johns.  Oh.,  101. 

Mr.  Foot,  contra. 

PLATT,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiffs  move  to  set  aside  the  verdict, 
23O*]  and  for  judgment  in-  *favor  of  the 
plaintiffs,  non  obstante  veredieto,  on  the  ground 
that  the  issue  was  immaterial. 

The  rule  of  law  as  laid  down  by  Lord  Mans- 
field (Rex  v.  Phillip*,  1  Burr.,  301),  in  regard 
to  an  immaterial  issue,  and  a  verdict  upon  it, 
"is,  that  when  the  finding  upon  it  does  not  de- 
termine the  right,  the  court  ought  to  award  a 
repleader ;  unless  it  appear  from  the  whole 
record  that  no  manner  of  pleading  the  matter 
could  have  availed." 

A  judgment,  therefore,  non  obstante  veredicto, 
is  always  upon  the  merits ;  and  a  repleader 
upon  the  form  and  manner  of  pleading.  (2 
Tidd's  Pr..  831.) 

I  think  there  is  no  ground  for  the  motion  on 
the  part  of  the  plaintiffs.  The  plea  is  informal  ; 
but  in  my  judgment,  it  tenders  an  issue  in- 
volving the  real  merits.  It  is,  in  substance,  a 
plea  of  no  award  made.  By  circumlocution, 
the  plea  avers  that  the  award  exceeds  the  sub- 
mission ;  inasmuch  as  the  arbitrators  have 
awarded  a  price,  and  a  conveyance  for  land, 
never  submitted  for  their  valuation.  The  ob- 
ject of  the  submission  was  to  determine  at 
what  price  the  defendant  should  purchase  the 
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land  which  he  occupied  or  claimed  ;  and  the 
verdict  finds  that  the  award  has  no  relation  to 
any  lands  of  that  description  ;  or  in  other 
words,  that  the  land  appraised  by  the  arbitra- 
tors never  was  occupied  or  claimed  by  the  de- 
fendant, and  if  so,  there  is  no  award  accord- 
ing to  the  submission. 

Suppose  it  had  been  referred  to  arbitrators 
to  set  a  valuation  on  a  farm,  or  a  ship  in 
possession  of  the  defendant,  and  he  had  plead- 
ed no  award  made  ;  and  upon  the  trial  of  the 
issue  on  that  fact,  it  was  proved  that  the  farm 
or  ship  actually  appraised  by  the  arbitrators 
was  entirely  different  and  distinct  from  that 
possessed  by  the  defendant  ;  could  there  be 
a  doubt  that  the  award  must  be  deemed  void, 
because  it  was  not  upon  the  subject  matter  of 
the  submission  ? 

It  is  important  in  this  case,  to  remark  that 
the  object  of  the  submission  was  not  to  ascer- 
tain liow  much  and  what  lands  the  defendant 
occupied  or  claimed  ;  that  was  never  a  ques- 
tion in  dispute.  The  only  subject  of  arbitra- 
tion was  to  fix  the  price  at  which  the  defend- 
ant was  to  purchase  the  land  which  he  occupied 
or  claimed,  and  for  which  the  ejectment  suit 
had  been  commenced  against  him.  It  was  for 
that  land  *only  that  he  acknowledged  [*231 
the  plaintiff's  title,  and  which  he  agreed  to 
purchase  ,  he  never  intended  to  refer  it  to  the 
arbitrators,  to  decide  what  lands  he  should 
buy  of  the  plaintiffs.  "The  land  occupied  or 
claimed  by  him"  are  words  of  description  as  to 
the  subject  matter  of  the  submission. 

It  is  observable,  also,  that  the  award  does 
not  find  or  assert,  affirmatively,  that  the  land 
which  it  describes,  was  "occupied  or  claimed" 
by  the  defendant.  It  seems  to  have  been  taken 
for  granted  ;  but  the  arbitrators  have  not  ad- 
judicated on  that  fact ;  and  whether  the  land 
awarded  upon  was,  in  truth,  in  the  occupation 
of  or  claimed  by  the  defendant,  is  a  fact  which 
does  not  appear  from  the  award,  and  is  to  be 
proved  by  extraneous  evidence. 

I  consider  the  verdict  upon  the  issue  joined 
in  this  cause,  as  establishing  the  fact  that  the 
award  was  not  pursuant  to  the  submission  ; 
and  therefore,  the  finding  of  the  jury  was  not 
upon  an  immaterial  issue,  but  upon  the  real 
merits  of  the  controversy. 

The  motion  ought,  therefore,  to  be  denied  ; 
and  the  defendant  is  entitled  to  judgment  on 
the  verdict. 

Judgment  for  the  defendant. 


CASE  OP  THE  MAYOR,  ALDERMEN  AND 
COMMONALTY  OF  THE  CITY  OF  NEW 
YORK,  in  the  Matter  of  Enlarging  and  Ex- 
tending HARMAN  STREET,  in  the  City  of 
New  York.1 

Practice — Report  of  Commissioners  of  Highways 
in  the  City  of  New  York — Affidavits  in  Oppo- 
sition— Copies  must  be  Served  on  Commission- 
ers before  Report  made — Court  of  Review. 

On  motion  to  confirm  the  report  of  Commission- 
ers, appointed  under  the  Act  Relative  to  the  City  of 
New  York  (2  N.  R.  L.,  342,  408,  409,  sees.  36,  ch.  86, 
sec.  178),  for  Opening:,  Enlarging  and  Extending 
Streets,  &c.,  affidavits,  in  opposition  to  the  report, 

1. — This  and  the  two  following:  cases  were  decided 
at  the  last  term. 

JOHNS.  REP.,  16. 
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«annot  be  read,  unless  copies  of  them  have  been 
•duly  served  on  the  commissioners,  with  the  objec- 
tion of  the  party,  so  that  they  may  decide  whether 
there  is  reason  for  altering1  their  report.  This  court, 
sitting  in  review  merely  over  the  Commissioners, 
cannot  take  into  view,  facts  not  laid  before  them, 
previous  to  their  final  report. 

Citation— Act,  sess.  41,  ch.  55. 

MR.  EDWARDS  moved  that  the  report  of 
the  Commissioners  of  Estimate  and  As- 
sessment, in  the  matter  enlarging  and  extend- 
ing Harman  Street,  be  confirmed. 
232*]  *Mr.  M'Coun,  contra,  offered  to 
read  the  affidavits  of  persons  interested  in 
property  taken  or  assessed  for  the  intended 
improvement,  in  opposition  to  the  report. 

Mr.  Edwards  objected  to  the  reading  of  the 
affidavits,  as  copies  of  them  had  not  been 
served  on  the  Commissioners. 

Per  Curiam.  In  cases  arising  \inder  the 
Act  authorizing  these  proceedings,  it  has  been 
the  settled  rule  of  the  court  to  require  the  affi- 
davits to  be  first  laid  before  the  Commission- 
ers ;  as  they  are  bound,  in  case  objections  are 
made  to  their  report,  to  review  it.  They 
ought,  therefore,  to  have  the  affidavits,  that 
they  may  judge  whether  ther^  is  any  reason 
for  altering  or  amending  their  report.  This 
court,  sitting  in  review  over  the  decision  of 
these  Commissioners,  ought  not  to  take  into 
consideration  facts  which  were  not  before  the 
Commissioners  before  they  made  their  final 
report. 

The  affidavits  cannot  be  received. 


JONES  v.  SMITH. 

Commissioners — Appointment  of. 

The  Act  (sess.  41,  ch.  55)  of  the  24th  of  March,  1818, 
authorizing-  the  Appointment  of  Commissioners, 
did  not  supersede  the  Commissioners  appointed  by 
this  court. 

AN  objection  was  made  to  the  affidavit  of- 
fered to  be  read  in  this  cause,  that  it  was 
not  taken  before  a  commissioner,  appointed 
pursuant  to  the  Act  of  the  last  session,  March 
24,  1818,  but  before  one  of  the  commissioners 
appointed  by  the  court. 

Per  Curiam.  The  Act  of  the  24th  of  March, 
1818  (sess.  41,  ch.  55),  authorizing  the  Ap- 
pointment of  Commissioners,  did  not  super- 
sede the  Commissioners  appointed  by  this 
court.  An  affidavit,  therefore,  taken  before 
one  of  those  Commissioners,  is  good,  and  may 
be  read. 
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*  JAMES  v.  HENRY. 


Pleading — Action  on  Judgment  in  Justice 
Court. 

Debt,  not  assumpsit,  lies  on  a  justice's  judgment ; 
it  being  equivalent,  at  least,  to  a  specialty. 

THE  COURT  said  that  a  justice's  judgment 
was  equivalent,  at  least,  to  a  specialty ; 
and  that  assumpsit  will  not,  therefore,  lie  on 
such  a  judgment  ;    but  the  action  should  be 
debt. 

Distinguished— 1  Cow.,  102. 

Cited  in— 6  Cow.,  590 ;  1  Wend.,  446 ;  6  Wend.,  513 : 
17  Wend.,  330;  4  Den.,  416;  6  Barb.,  526;  23  Barb., 
318. 

JOHNS.  REP.,  16. 


MATHER  AND  STRONG  v.  BUSH. 

Contracts — Citizens  of  Same  State  are  Presumed 
to  Contract  in  Reference  to  Existing  Laws  of 
the  State — Discharge  of  Insolvent  under  a  Law 
of  the  State  in  Force  at  time  Contract  was 
made — Does  not  Impair  Obligation  of  Con- 
tracts— Discharges  Previous  Judgment. 

Citizens  of  the  same  state,  entering  into  contracts, 
are  to  be  understood  as  making  them  in  reference 
to  the  existing  laws  of  the  state,  and  as  tacitly  con- 
senting that  the  contract  shall  be  governed,  or  mod- 
ified, by  such  laws.  Therefore,  if,  at  the  time  of 
entering  into  a  contract,  there  is  a  law  of  a  state 
which  declares  that  if  an  insolvent  debtor,  on  peti- 
tion of  two  thirds  of  his  creditors,  shall  assign  to 
them  all  his  property,  he  shall  be  discharged  from 
his  debts,  it  is  not  a  law  impairing  the  obligation 
of  the  contract,  within  the  meaning  of  the  Consti- 
tution of  the  United  States. 

And  where  an  execution  is  issued  against  the 
property  of  such  debtor,  acquired  by  -him  subse- 
quent to  his  discharge  under  such  Insolvent  Act, 
on  a  judgment  obtained  previous  to  his  discharge, 
it  will  be  set  aside,  on  motion. 

Citations— 1  N.  R.  L.,  460;  4  Wheat.,  122;  Act, 
April  3,  1811:  Act,  April  12,  1813;  4  Wheat.,  209; 
13  Mass.,  16  ;  Huberus,  Vol.  II.,  bk.  1,  tit.  3;  3  Ves., 
Jr.,  449 ;  1  Bos.  &  P.,  138. 

MOTION  to  set  aside  the  fieri  facias  issued 
in  this  cause,  on  the  ground  that  the  de- 
fendant, on  the  16th  of  August,  1817,  was 
duly  discharged  from  all  his  debts,  under  the 
"Act  for  Giving  Relief  in  Cases  of  Insolven- 
cy," passed  April  12,  1813  (1  N.  R.  L.,  460, 
sess.  36.  ch.  98).  It  appeared  that  the  judg- 
ment in  favor  of  the  plaintiffs  was  entered  up 
in  May,  1817,  on  a  contract  made  in  March, 
1816  ;  and  that  both  the  parties  were,  at  the 
time  of  passing  the  Act,  and  ever  since  have 
been,  citizens  of  this  State. 

Similar  applications  were  made  to  the  court, 
in  other  causes  ;  and  also,  to  set  aside  execu- 
tions issued,  where  the  defendants  have  been 
discharged  under  the  Insolvent  Act  of  the  3d 
of  April,  1811.  Motions  were  also  made  in 
several  other  cases,  for  leave  to  issue  writs  of 
scire  facias,  to  revive  judgments  (one  of  them 
above  twenty  years  standing),  where  the  de- 
fendants had  been  discharged  under  the  In- 
solvent Act  of  the  21st  of  March,  1788  (which 
was  re-enacted  on  the  revision  of  the  laws, 
April,  1801),  on  the  petition  of  three  fourths  of 
their  creditors. 

The  counsel  for  the  different  parties  were 
successively  *heard  ;  but  to  prevent  [*234 
repetition,  the  substance  of  the  arguments  are 
here  stated. 

Messrs.  Griffin  and  D.  13.  Offden,  for  the 
defendant.  The  execution  has  been  issued,  in 
consequence  of  the  recent  decisions  of  the 
Supreme  Court  of  the  United  States,  in  the 
case  of  Sturgen  v.  Croicnin&hield,1  and  of  M'Niell 
v.  M'Millan*  [here  the  counsel  read  a  manu- 
script copy  for  the  opinions  of  that  court,  as 
delivered  by  Mr.  Chief  Justice  Marshall],  by 
which,  it  is  supposed,  the  Insolvent  Act  of  the 
several  states  are  determined  to  be  unconstitu- 
tional and  void. 

An  Insolvent  Act  has  uniformly  existed  in 
this  State,  ever  since  it  was  an  independent 

1.-4  Wheat.,  122. 
2.— Ibid.,  209. 


NOTE.— On  the  general  sultfect  of  State  insolvent 
laws,  their  constitutionality  and  e/ect,  see  Van  Raugh 
v.  Van  Arsdaln,  3  Cai.,  154,  note. 
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government ;'  and  the  constitutionality  of  such 
a  law  has  never  before  been  questioned.  Lately, 
counsel,  in  argument,  have  suggested  that 
doubts  had  been,  elsewhere,  entertained  on  the 
subject;  but  this  court  would  never  listen  to 
anv  such  suggestion,  nor  allow  the  question  to 
be  "discussed  for  a  moment.  The  court  will 
not,  therefore,  especially  when  the  rights  of 
so  many  innocent  and  bonajide  purchasers  are 
235*J  concerned,  give  to  the  *judgment  of 
the  Supreme  Court  of  the  United  States  any 
greater  extension  or  effect,  than  they  are  com- 
pelled to  do  by  the  authority  of  a  decision  of 
that  court,  in  the  precise  case  before  them. 

The  Supreme  Court  of  the  United  States 
admit  the  distinction  between  a  law  impairing 
the  obligation  of  a  contract,  and  a  law  modify- 
ing the  remedy  for  enforcing  the  contract;  and 
that  Statutes  of  Limitation  refer  to  the  remedy. 

The  execution,  in  this  case,  is  a  remedy;  and 
this  court,  consistently  with  the  opinion  of  the 
Supreme  Court  of  the  United  States,  may  re- 
fuse to  permit  the  plaintiffs  to  use  it:  but  leave 
them,  if  they  wish  to  test  the  validity  of  the 
defendant's  "discharge,  to  bring  an  action  of 
debt  on  the  judgment,  in  which  the  discharge 
may  be  pleaded,  and  the  decision  of  this  court, 
on  a  demurrer  to  that  plea,  may  be  brought, 
by  a  writ  of  error,  before  the  Supreme  Court 
of  the  United  States  ;  or  if  the  plea  should  be 
overruled,  the  plaintiff  might  obtain  another 
judgment,  on  which  he  might  have  execution, 
but  not  so  as  to  effect  the  titles  of  bona  fide 
purchasers  of  lands,  acquired  and  sold  by  the 
defendant  since  his  discharge.  Setting  aside 
the  execution,  therefore,  will  be  no  mark  of 
disrespect  of  the  Supreme  Court  of  the  United 
States,  for  the  plaintiff  still  has  his  remedy  by 
action;  but  if  the  execution  is  levied,  and  ail 
the  after-acquired  property  of  the  defendant 
sold,  he,  or  those  claiming  under  him,  will  be 
utterly  remediless. 

Again  ;  the  judgment  in  this  case  is  not  a 
contract.  In  Bidelson  v.  Whytel,  3  Burr.,  1545, 
1548,  Lord  Mansfield  said  that  a  judgment 
was  not  a  contract,  within  the  Act  of  3  James 
I.,  ch.  8,  requiring  bail  in  error,  &c.  ;  and  he 
advised  with  all  the  judges,  who  held  that  the 
contract  was  extinguished  by  the  judgment; 
and  that  "a  judgment  is  no  contract,  nor  can  it 
be  considered  in  the  light  of  a  contract,  for 
indicium  redditur  in  inmtum." 

The  Supreme  Court  of  the  United  States  say 
that  an  Act  of  the  State  Legislature,  authoriz- 
ing the  discharge  of  the  person  of  the  debtor, 
is  not  unconstitutional;  because  they  say,  im- 
prisonment of  the  debtor  is  no  part  of  the  con- 
tract, but  the  means  only  of  enforcing  its  per- 

1.— A  general  Act  for  the  Relief  of  Insolvent 
Debtors,  permitting  the  debtor,  in  conjunction  with 
three  fourths  of  his  creditors,  to  petition  for  his 
discharge  from  his  debts,  existed  in  the  Colony 
of  New  York,  from  1761  to  1770.  And  a  similar 
Act  was  passed  by  the  State  Legislature  in  April 
1784,  which  was,  at  various  times,  amended:  and 
on  the  21st  of  March,  1788,  was  passed  the  Act 
commonly  called  the  Three  Fourth  Act,  which 
was  revised  the  3d  of  April,  1801,  and  continued 
in  force  until  the  Act  of  the  3d  of  April,  1811, 
which  granted  relief  to  the  insolvent  debtor  on  his 
petition  only.  This  Act,  however,  did  notcontinue 
for  a  year,  but  was  repealed  by  the  Act  of  the  14th 
of  February,  1812,  and  the  Act  of  1801  thereupon  re- 
vived and  continued  in  force  until  the  last  revision 
of  the  laws,  when  the  Act  of  the  3d  of  April,  1813,  j 
was  passed,  allowing  an  insolvent  debtor,  in  con-  ! 
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formance.  By  the  law  of  this  State,  when  the 
judgment  was  given,  the  plaintiff  *had  [*23(> 
as  much  a  vested  right  to  take  the  person  of 
the  defendant  as  his  property,  in  order  to  ob- 
tain satisfaction  of  his  debt.  He  was  as  much 
entitled  to  a  ca,  sa.  as  to  &fi.fa.  Indeed,  the 
former  is  always  considered  as  the  most  power- 
ful and  effectual  means  of  en  forcing  payment. 
If  the  State  Legislature  can  takeaway  the  rem- 
edy for  enforcing  a  judgment,  by  arresting 
the  person  of  the  debtor,  why  may  they  not 
modify  or  vary  the  remedy  against  his  prop- 
erty?' Is  it  not  competent  to  the  Legislature  to 
declare,  if  such  a  measure  were  wise  or  ex- 
pedient, that  lands  should  not  be  seized  or  sold 
under  an  execution,  or  that  they  should  be  ex- 
tended only,  as  in  England?  May  they  not 
exempt  certain  goods  or  chattels  from  execu- 
tion?2 Why  have  they  not  the  power,  also, 
to  declare  that  where  a  debtor,  on  petition  of 
three  fourths,  or  two  thirds  of  his  creditors,  in 
amount,  shall  deliver  up  to  his  creditors  all 
his  property,  and  obtain  a  certificate  of  dis- 
charge, that  neither  the  person,  nor  the  prop- 
erty which  he  shall  thereafter  acquire,  shall  be 
liable  to  be  taken  in  execution  for  those  debts? 
If  so,  what,  in  »ffect,  is  the  difference  between 
a  power  to  legislate  in  regard  to  the  remedy, 
or  in  regard  to  the  debt? 

Again  ;  the  Supreme  Court  of  the  United 
States  say  that  their  opinion  "is  confined  to  the 
case  actually  under  consideration."  "It  is  con- 
fined to  a  case  in  which  a  creditor  sues  in  a 
court, the  proceedings  of  which  the  Legislature, 
whose  act  is  pleaded,  had  not  a  right  to  control ; 
and  to  a  case  where  the  creditor  "had  not  pro- 
ceeded to  execution  against  the  body  of  his 
debtor,  within  the  state  whose  law  attempts  to 
absolve  a  confined  insolvent  'debtor  from  his 
obligation.  When  such  a  case  arises,  it  will 
be  considered."  Is  this  not  an  intimation  that 
the  court  do  not  mean  to  say  that  a  contract 
made  after  the  existence  of  an  Insolvent  Act, 
may  not  be  discharged  under  it?  In  the  case 
before  that  court,  the  debt  arose,  or  the  con 
tract  was  made,  before  the  Insolvent  Act  of 
April  3d,  1811,  was  passed. 

*The  contract,  in  the  case  before  this  [*237 
court,  was  made  after  the  Insolvent  Act  was 
passed,  and  between  parties  who  are  and  were 
citizens  of  this  State.  The  discharge,  also,  of 
the  defendant  was  obtained  under  the  9th  sec- 
tion of  the  Act,  at  the  instance  of  the  creditor, 
and  by  which  the  proceeding  is  compulsory 
against  the  debtor.  The  cases,  then,  may  be 
easilyand  satisfactorily  distinguished.  Though 
the  State  Legislature  cannot  pass  a  law  which 
impairs  the  obligation  of  a  contract  existing  at 

junction  with  two  thirds  of  his  creditors,  to  petition 
for  his  discharge.  So  that  the  system  of  Insolvent 
Laws,  authorizing  the  discharge  of  insolvent  debtors 
from  their  debts  on  a  bona  fide  surrender  of  all  their 
property,  has.  except  during  what  may  be  called 
the  period  of  the  Revolution,  from  17TO  to  1784,  con- 
tinued in  New  York  for  near  sixty  years.  Smith  & 
Livingston's  ed.  Laws,  Vol.  II.,  pp.  62,  216 ;  Van 
Schaick's  ed.  Laws,  Vol.  I.,  pp.  348,392;  Jones  & 
Varick's  ed.  Laws,  Vol.  I.,  p.  131:  J.  &  V.,  Vol.  II., p. 
375 ;  2  Greenl.  ed.  Laws,  204 :  1  Kent  &  Rad.  ed.,  428. 
2.— See  1  N.  R.  L.,  506,  sess.  36  ch.  50,  sec.  15,  and 
sess.  38,  ch.  227.  Sheep,  to  the  number  of  ten,  and 
their  fleeces,  one  cow,  two  swine,  necessary  wear- 
ing apparel  and  bedding,  necessary  cooking  utensils, 
&c.,  are  exempted  from  execution  and  distress  for 
rent. 

JOHNS  REP.,  16. 


1819 


MATHER  v.  BUSH. 


237 


the  time,  yet  it  may  impose  what  terms  or  con- 
ditions it  may  think  proper,  on  future  con- 
tracts, to  be  made  between  its  citizens.  Where 
a  law  is  passed  in  regard  to  future  contracts, 
all  contracts,  subsequently  made,  must  be 
deemed,  as  between  the  citizens  of  this  State, 
to  have  been  entered  into  in  reference  to  that 
law.  The  parties  must  be  understood  as  tacitly 
agreeing  that  their  contract  is  to  be  governed 
and  regulated  by  the  existing  laws.  In  Blanch- 
<ird  v.  Russel,  13  Mass.,  1,  the  Supreme  Court 
of  Massachusetts  (in  March,  1816),  decided 
that  a  discharge  in  this  State,  under  the  Insolv- 
ent Act  of  the  3d  of  April,  1811,  was  a  good 
bar  to  an  action  brought  in  Massachusetts,  the 
•contract  having  been  made  in  New  York,  and 
the  debtor  a  citizen  of  this  State,  though  the 
plaintiff  was  not.  The  same  objection  was 
there  made,  that  the  Insolvent  Act  of  this  State 
was!  unconstitutional  and  void  ;  but  Parker, 
Ch.  J.,  speaking  of  the  objection  that  it  was  a 
law  impairing  the  obligation  of  contracts, 
makes  the  distinction  for  which  we  contend: 
"A  law,"  says  he  "which  is  in  force  when  a 
contract  is  made,  cannot  be  said  to  have  that 
effect;  for  the  contract,  being  made  under  the 
the  law,  is  presumed  to  be  made  in  reference 
to  it,  and  the  parties  are  legally  conusant  of  it 
at  the  time.  The  contract,  in  such  case,  is  not 
impaired  by  the  law  ;  for  the  law  is  a  part  of 
the  contract." 

When  the  Constitution  of  the  United  States 
was  framed  and  adopted,  a  similar  Insolvent 
Act  was  in  force  in  this  State,  having  existed 
for  many  years.  The  Constitution  could  have 
reference  only  to  future  laws,  which  might  be 
passed  by  the  states,  impairing  the  obligation 
of  existing  contracts.  The  framers  of  that 
Constitution  never  supposed  that  the  insolvent 
laws  then  in  force  came  within  the  purview  of 
238*]  that  *section  of  the  first  article.  Con- 
gress, also,  has,  on  various  occasions,  recog- 
nized the  existence  of  these  insolvent  laws. 
By  the  61st  section  of  the  late  Bankrupt  Law 
{6th  Cong.,  sess.  1,  ch.  19),  passed  April  4th, 
1800,  it  was  expressly  declared  that  "  this  Act 
shall  not  repeal  or  annul,  or  be  construed  to 
repeal  or  annul,  the  laws  of  any  state  now  in 
force,  or  which  may,  hereafter,  be  enacted, 
for  the  relief  of  insolvent  debtors,  except  so 
far  as  the  same  may  respect  persons  who  are, 
or  may  be,  clearly  within  the  purview  of  this 
Act."  So,  in  the  Act  to  Regulate  the  Collec- 
tion of  Duties,  &c.,  passed  the  3d  of  March, 
1799,  the  insolvent  laws  are  recognized,  and  a 
preference  given  in  the  distribution  of  the  as- 
sets, to  the  debts  of  the  United  States.1  This 
is  a  legislative  sense  of  the  meaning  of  the 
Constitution.  Has  there  not  been,  also,  after 
the  lapse  of  thirty  years  a  practical  construc- 
tion given  to  that  instrument  ?  It  was  in 
Golding  v.  Prince,  decided  in  the  Circuit  Court 
of  the  United  States  for  the  district  of  Penn- 
sylvania, in  April,  1814  (5  Hall's  L.  J.,  502), 
by  Washington,  J.,  that  we  first  hear  a  ju- 
dicial doubt  suggested  as  to  the  constitutional- 

1.— Congress,  on  the  3d  of  March,  1803,  passed  "  an 
Act  for  the  Relief  of  Insolvent  Debtors  within  the 
District  of  Columbia,"  which  discharges  the  person 
of  the  debtor  from  imprisonment,  though  his  after- 
acquired  property,  except  wearing  apparel,  and 
bedding  for  his  family,  and  his  tools  of  trade,  is 
liable  for  the  payment  of  his  debts.  7th  Cong.,  2d 
sess.,  ch.  84. 
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ity  of  the  state  insolvent  laws.  That  was  an 
action  on  a  bill  of  exchange  dated  the  10th  of 
May,  1811,  drawn  by  the  defendant,  in  St. 
Bartholomew's,  on  himself,  at  Philadelphia, 
at  ninety  days'  sight,  and  the  defendaut  pleaded 
his  discharge  under  the  Insolvent  Law  of 
Pennsylvania,  passed  the  13th  of  May,  1812. 
Judge  Washington  admits  the  distinction  be- 
tween laws  retrospective  and  prospective. 
"It  may  be  proper,"  he  says,  "to  premise 
that  a  law  may  be  unconstitutional,  and  of 
course  void,  in  relation  to  particular  cases, 
and  yet  valid,  to  all  intents  and  purposes,  in 
its  application  to  other  cases,  within  the  scope 
of  its  provisions,  but  varying  from  the  former 
in  particular  circumstances.  Then,  as  a  law 
prospective  in  its  operation,  under  which  a 
contract  afterwards  made  may  be  avoided  in 
a  way  different  from  that  provided  by  the 
parties,  *would  be  clearly  constitu-  [239 
tional,  because,  the  stipulations  of  the  parties 
which  are  inconsistent  with  such  a  law,  never 
had  a  legal  existence,  and  of  course  could  not 
be  impaired  by  the  law.  But  if  the  law  act 
retrospectively,  as  to  other  contracts,  so  as  to 
impair  their  obligation,  the  law  is  invalid,  or 
in  milder  terms,  affords  no  rule  of  decision  in 
these  latter  cases." 

In  Adams  v.  Storey,  decided  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
New  York  (1817),  Livingston,  «/.,  held  that  the 
Act  of  April  3d,  1811,  was  an  Insolvent  Act, 
not  a  Bankrupt  Law  ;  that  if  it  were  a  Bank- 
rupt Law,  it  could  not  be  void,  the  several 
states  having  a  right  to  pass  bankrupt  laws, 
until  Congress  shall  exercise  its  power  of  es- 
tablishing a  uniform  system  of  bankruptcy  ; 
that  an  Insolvent  Act  extending  to  past  as  well 
as  future  debts,  is  not  a  law  impairing  the  ob- 
ligation of  contracts,  within  the  meaning  of 
the  Constitution  of  the  United  States  ;  and 
that  a  discharge  under  the  Insolvent  Act  of 
the  3d  of  April,  1811,  of  a  citizen  of  this  State, 
might  be  pleaded  in  bar  to  an  action  brought 
against  him  by  a  citizen  of  Massachusetts,  for 
a  debt  contracted  in  that  State. 

In  the  case  of  the  Farmers'  &  Mechanics' 
Bank  v.  Smith,  decided  in  the  Supreme  Court 
of  Pennsylvania  (1817),  (6  Hall's  L.  J.,  547),  it 
was  held  that  the  Act  of  the  Legislature  of 
that  State,  passed  March,  1812,  was  a  Bank- 
rupt Act,  and  not  an  infringement  of  the  Con- 
stitution of  the  United  States.  Ch.  J.  Tilgh- 
man,  in  delivering  the  opinion  of  the  court, 
says:  "  I  think  that  the  Constitution  has  re- 
ceived a  practical  construction  on  this  point, 
although  I  know  that  the  weighty  opinion 
of  Judge  Washington  has  lately  been  pro- 
nounced to  the  contrary."  (Golding  v.  Prince.) 
By  practical  construction,  he  observes,  that  he 
did  not  mean  judicial  decision,  but  practice 
sanctioned  by  general  consent.  "  It  cannot  be 
denied,"  he  says,  "  that,  taking  the  words  in 
their  literal  and  fullest  extent,  contracts  are 
impaired  by  a  Bankrupt  Law.  But  conven- 
tions intended  to  regulate  the  conduct  of  na- 
tions, are  not  to  be  construed  as  articles  of 
agreement  at  common  law."  "  It  is  of  little  im- 
portance to  the  public,  whether  a  tract  of  land 
belongs  to  A  or  B.  In  deciding  their  titles, 
strict  rules  of  construction  may  *be  [*24O 
adhered  to,  though  sometimes  at  the  expense 
of  justice  ;  because,  certainty  of  title  is  there- 
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by  produced,  and  individual  inconvenience  is 
richly  compensated  by  general  good.  But 
when  multitudes  are  affected  by  the  construc- 
tion of  an  instrument,  great  regard  should  be 
paid  to  the  spirit  and  intention."  If  the  words 
"  impairing  the  obligation  of  contracts"  are  to 
be  understood  in  their  greatest  extent,  the  con- 
sequences are  alarming.  "For  all  Acts  re- 
specting divorce,  all  Acts  of  limitation,  all 
Acts  by  which  private  property  has  been  taken 
for  public  use,  or  for  the  use  of  chartered 
companies,  for  roads,  canals,  &c.,  would  be 
void,  because,  in  all  these  cases,  contracts  are 
impaired.  It  would  be  questionable,  too, 
whether  all  insolvent  laws,  discharging  the 
persons  of  debtors  from  imprisonment,  would 
not  be  void." 

Will  this  court,  then,  in  a  matter  of  so  much 
doubt  and  difficulty,  and  where  the  conse- 
quences are  so  serious,  go  one  step  beyond  the 
case  before  the  Supreme  Court  of  the  United 
States,  and  apply  the  reasoning  adopted  by 
Ch.  J.  Marshall  to  the  present  case,  so  differ- 
ent in  its  circumstances  ? 

Mr.  T.  A.  Emmet,  contra.  The  last  clause 
in  the  opinion  of  Ch.  J.  Marshall  is  wholly  ir- 
reconcilable with  the  principle  on  which  the 
judgment  of  the  court  was  founded.  The 
Legislature  has  no  power  to  control  the 
courts  of  justice  contrary  to  the  Constitution. 
On  all  questions,  as  to  the  Constitution  of  the 
United  States,  the  courts  of  law  must  decide 
and  control  the  Legislature  of  the  State.  In 
Dash  v.  Van  Kleeck,  7  Johns.,  477  Kent,  Ch.  J., 
said  that  the  Act  of  the  Legislature  taking 
away  a  vested  right  was  absolutely  void.  The 
idea  thrown  out,  at  the  conclusion  of  the  opin- 
ion of  the  Supreme  Court  of  the  United  States, 
is  utterly  at  variance  with  the  whole  of  the 
previous  reasoning  of  the  Chief  Juxlice.  It 
has,  however,  furnished  the  counsel  for  the 
defendant  with  an  occasion  for  raising  a  subtile 
distinction.  But  will  this  court  listen  to  such 
a  distinction,  or  to  the  suggestion  that  they 
are  to  go  no  further  in  compliance  with  the 
decision  of  the  Supreme  Court  of  the  United 
Slated  than  they  can  possibly  help,  yielding 
only  a  reluctant  obedience  to  what  should  be 
regarded  as  the  law  of  the  land  ?  Could  the 
Legislature  pass  a  law  denying  to  the  plaintiff 
241*J  any  execution,  necessary  *to  give  him 
the  full  effect  of  the  judgment  which  he  has 
obtained  ?  If  the  judgment  is  valid,  and  a 
good  ground  of  action,  is  it  to  be  deprived  of 
all  the  attributes  of  a  valid  judgment,  and  of 
all  the  remedies  by  which  it  is  to  produce  any 
fruits  ?  The  true  meaning  of  the  observation 
is,  that  the  remedy  may  be  varied  or  modified, 
not  that  it  can  be  taken  away  altogether. 

If  the  defendant  wishes  to  avail  himself  of 
his  discharge,  he  will  not  be  without  remedy, 
for  he  may  have  a-  writ  of  audita  querela.  (4 
Johns.,  191  ;  1  Bac.  Abr.,  509,  Audita  Querela, 
B.)  If  the  creditor  brings  an  action  of  debt 
on  his  judgment,  he  will  be  entitled  to  a  ca. 
sa.  as  well  as  a  fi.  fa. ;  yet  the  S  C.  of  the 
United  States  say  that  his  person  is  duly  dis- 
charged from  imprisonment.  It  is  true  that 
in  England,  since  the  Statute  of  32  Geo.  II., 
ch.  2e(,  sec.  20,  debt  cannot  be  brought  on  a 
judgment  where  the  defendant  has  been  dis- 
charged out  of  custody,  under  the  Act  called 
the  Lords'  Act.  (1  Chit.  PI.,  104.)  The  pro- 
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vision  of  the  Constitution  of  the  United  States 
is  general,  and  extends  to  every  matter  arising 
ex  contractu;  it  applies  to  judgments  as  well  as 
to  bonds  or  notes. 

The  Supreme  Court  do  not  take  notice  of 
the  case  of  Blanchard  v.  Russell,  and  this  silence 
affords  a  strong  ground  to  conclude  that  they 
did  not  consider  the  distinction  there  taken  as 
sound  ;  and  the  case  of  M'Neill  v.  M'MiUan, 
decided  at  the  same  term,  clearly  shows  that 
they  did  not  mean  to  adopt  that  distinction. 
But  it  is  quite  useless  to  take  notice  of  the  de- 
cision of  state  courts  or  inferior  tribunals, 
since  the  judgment  of  the  S.  C.  of  the  United 
States  on  this  point  must  be  regarded  as  the 
paramount  law. 

It  is  said  that  the  existing  law  forms  a  part 
of  the  contract  between  the  parties.  But  a 
contract  is  defined  to  be  a  bargain  or  agree- 
ment between  two  or  more  persons  to  do,  or 
not  to  do,  some  lawful  act.  (1  Com.  Cont.,  2  ; 
Poth.  Oblig.,  3,  4.)  How,  then,  does  the  In- 
solvent Law  make  any  part  of  it  ? 

Messrs.  8.  Jones,  Jr.,  and  Wells,  in  reply. 
No  law  can  be  said  to  impair  the  obligation  of 
a  contract  which  was  not  in  existence  at  the 
time  the  law  was  passed.  This  is  a  contract 
*made  between  citizens  of  this  State,  [*242 
subsequent  to  the  existence  of  the  Insolvent 
Law,  and  must  be  deemed  to  have  been  made 
in  reference  to  that  law.  Ch.  J.  Parker,  in 
Blanchard  v.  Russell,  states  the  true  principle 
on  this  subject.  Every  contract  is  made  in 
reference  to  the  existing  laws  of  the  state  of 
which  the  contracting  parties  are  citizens,  and 
who  are  understood  as  tacitly  consenting,  that 
their  contract  shall  be  construed  and  governed 
by  the  existing  laws  of  their  country.1  On 
this  t  principle  rest  all  those  decisions  which 
have  been  made  in  our  courts,  according  to 
the  lex  loci  contracts.  (1  Johns.  Cas.,  139  ; 

2  Johns.,  198,  235  ;  3  Johns.,  268  ;  1  Cai.,  402  ; 

3  Cai.,  154  ;  7  Johns.,  117  ;   8  Johns.,  189  ;  11 
Johns.,  144  ;  12  Johns.,  142  ;    14  Johns.,  338.) 
The   law  of  every  state  where  a  contract  is 
made,  does  enter  into  and  make  part  of  the 
contract.     All  implied  or  quoad  contracts  owe 
their  existence  and  force  to  the  law.     So  in 
contracts  depending    on    commercial    usage, 
which  is  part  of  the  common  law,  the  usage  or 
law  makes  part  of  the  contract.     The  law,  in 
a  thousand   instances  which  might  be  men 
tioned,   does  interfere  and    aids,  modifies  or 
regulates  the  contracts  of  parties. 

The  ce.ssio  bonorum,  as  to  its  operation  and 
effect,  varies,  in  different  countries,  according 
to  the  policy  of  each;  and  it  is  respected  in 
other  countries,  according  to  the  principle  of 
the  lex,  loci  contractus. 

The  case  of  Sturges  v.  Crowninshitld  arose 
under  the  Insolvent  Law  of  April  3,  1811, 
passed  subsequently  to  the  contract;  but,  in 
fact,  the  law  of  1811  was  merely  a  new  modi- 
fication of  the  former,  or  Three  Fourths  Act, 
and  was  part  of  a  system  of  laws  on  this  sub- 
ject, coeval  with  the  existence  of  this  State. 
The  case  now  before  the  court  arises  under 
the  Act  of  April  12,  1813,  and  the  contract 

1.— See  Consequa  v.  Fanning,  3  Johns.  Ch.,  598, 
where  Chancellor  Kent  adopts  the  principle  that 
every  subject  is  to  be  deemed  a  party  to  the  laws  of 
his  own  government.  Touteng  v.  Hubbard,  3  Bos. 
&  P.,  291 ;  Conway  v.  Gray,  10  East,  536. 
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and  discharge  are  subsequent  to  the  passing  of 
the  Act.  This  Act  is  no  more  than  a  revision 
or  re-enactment  of  the  old  law.  The  court 
will  not  hesitate  to  adopt  the  distinction 
243*«1  *  which  has  been  stated,  if  it  is  well 
founded,  so  as  to  take  this  case  out  of  the 
principle  of  the  one  decide'd  by  the  S.  C.  of 
the  United  States.  The  judgment  of  that 
tive  adjudication,  must  be  confined  to  the  act- 
court,  so  far  as  it  is  to  be  obeyed  as  an  authorita- 
ual  facts  of  the  case  before  the  court.  The 
general  observations  of  the  judges,  further 
than  the  facts  of  the  case  rendered  them  neces- 
sary, are  to  be  regarded  as  mere  obiter  dicta 
This  court  has  never  allowed  it  to  be  drawn 
into  question,  whether  the  insolvent  laws  were 
constitutional  or  not.  Will  it  be  said  that  a 
state  can  pass  no  law  to  restrain  or  abridge  the 
unlimited  power  of  its  citizens  to  contract  as 
they  please?  Can  a  state  pass  no  law  against 
banking,  no  Statute  of  Limitations,  nor  against 
usury?  Is  not  a  contract  to  pay  ten  or 
twenty  per  cent,  interest,  as  much  a  contract, 
as  a  promise  to  pay  the  principal?  Has  the 
State  Legislature  no  power  to  regulate  the  rate 
of  interest?  But  does  not  a  law  against  usury, 
by  which  contracts  for  a  greater  rate  of  inter- 
est than  seven  per  cent,  are  made  void,  impair 
the  obligation  of  a  contract? 

The  truth  is,  that  the  Constitution  of -the 
United  States,  in  declaring  that  no  state  should 
"pass  any  bill  of  attainder,  ex  post  facto  law, 
or  law  impairing  the  obligation  of  contracts," 
merely  intended  to  prevent  the  states  from  do- 
ing acts  of  palpable  injustice,  as  to  destroy  or 
impair  an  existing  and  lawful  contract,  or  to 
take  away  a  vested  right.  It  never  meant  to 
interfere  with  the  power  of  the  states  to  pass 
such  prospective  laws  as  they  might  deem 
necessary  to  promote  the  general  good  of 
their  citizens.  Did  the  f  ramers  of  the  Consti- 
tution mean  to  subvert  or  annul  that  system  of 
laws  relative  to  insolvent  debtors  in  this  State, 
which  had,  from  its  first  origin  as  a  political 

1.— The  Statue  of  33  Geo.  II.,  ch.  28,  called  the 
Lords'  Act,  discharged  a  prisoner  in  execution, 
whose  debt  did  not  exceed  £100,  which  sum  was. 
afterwards,  by  33  Geo.  III.,  ch.  5,  increased  to  £300, 
and  made  perpetual.  Like  the  cexsio  boiumim,  it 
discharges  the  person  only  of  the  debtor' from  im- 
prisonment and  future  arrest;  the  debt  is  not  dis- 
charged, and  the  creditor  is  entitled  to  have  exe- 
cution against  any  property  the  debtor  may  after- 
wards acquire.  The  provisions  of  this  Act  have 
been  incorporated  into  our  Act  for  the  Relief  of 
Debtors  with  Respect  to  the  Imprisonment  of  their 
Persons.  (36th  sess.  ch.  81:  1  N.  R.  L.,  348.) 

2. — The  cexsiti  bonorum  of  the  Roman  law,  was 
first  introduced  in  toltaly  by  Julius  Caesar,  and  was, 
afterwards,  modified  by  the  Emperors,  who  ex- 
tended it  to  the  provinces.  It  mitigated  the  ex- 
treme severity  of  the  ancient  law  (Bynk.  Obs.  Jur. 
Rom.,  lib.  1,  ch.  1:  Aul.  Gell.,  20,  sec.  1 ;  Bouch 
Comment,  sur  la  U)i  dea  XII..  Tables),  by  releasing 
the  debtor  who  delivered  up  all  his  estate  to  his 
creditors,  from  the  most  degrading  servitude. 
Though  regarded  as  the  sad  and  miserable  refuge 
(flcMle  et  miscrabile  auxilium)  of  the  unfortunate, 
still  it  was  a  benefit  or  favor  which  the  law  allowed 
only  to  the  honest  and  linna  fide  debtor;  those  wbo 
had  secretly  and  fraudulently  assigned  their  prop- 
erty, who  had  dissipated  their  fortunes  in  luxurious 
living,  or  wasted  their  substance  by  thoughtless  ex- 
travagance, or  had  contracted  debts  with  a  view  to 
a  cession,  were  denied  the  benefit  of  it.  The  debtor 
was  bound  to  make  a  full  surrender  of  all  his  estate, 
real  and  personal,  excepting  only  his  wearing  ap- 
parel; and  a  certain  number  of  days  were  allowed, 
in  order  to  ascertain  whether  any  part  of  his  prop- 
erty had  been  secreted. 

The  cession  did  not  transfer  the  absolute  prop- 
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state,  been  incorporated  into  its  laws?  If  such 
had  been  known  to  be  the  intention  of  the 
framers  of  that  instrument,  at  the  time,  it  is 
certain  that  that  clause,  at  least,  of  the  Consti- 
tution would  never  have  been  adopted  by  the 
people  of  this  State. 

Chief  Justice  Marshall  seems  to  doubt 
whether  the  power  given  to  Congress  to  pass 
a  Bankrupt  Law,  confers  on  them  the  power 
to  pass  insolvent  laws.  If  it  be  so,  then 
neither  the  Constitution,  nor  Congress,  can  in- 
terfere in  cases  of  insolvency.  If  the  state* 
have  the  power  to  pass  insolvent  *laws,  [*244 
they  have  the  power  to  discharge  the  after-ac- 
quired property,  as  well  as  the  person  of  the 
debtor.  If  it  had  been  intended  by  the  Con- 
stitution to  destroy  the  whole  system  of  state 
insolvent  laws,  the  power  to  pass  such  laws 
would  have  been  expressly  given  to  Congress. 
An  Insolvent  Act,  or  Lords'  Act,1  or  a  censio 
bonorum,  never  was  considered,  in  any  country, 
as  impairing  the  obligation  of  contracts,  or  as. 
taking  away  vested  rights.  If  it  did  destroy 
vested  rights,  the  law  would  be  void,  on  gen- 
eral principles,  and  it  was  not  requisite  for  any 
formal  declaration  to  be  inserted  in  the  Con- 
stitution. 

The  principle  of  the  cessio  bonorum^  or  In- 
solvent Act,  *is  consonant  to  the  prin-  [*245 
ciples  of  justice  and  sound  policy.  It  does 
not  violate  contracts.  All  bankrupt  laws  rest 
on  the  same  principle.  If  an  Insolvent  Act 
or  bankrupt  law  is  immoral  or  unjust,  or  vio- 
lates contracts,  on  what  better  foundation  rests 
the  power  of  Congress  to  pass  a  Bankrupt 
Law?  Would  it  be  wise  or  politic,  in  this  age 
of  commerce,  in  a  highly  commercial  country, 
to  subject  the  future  acquisitions  of  an  honest, 
but  unfortunate  debtor,  who  has  fairly  sur 
rendered  all  his  property  to  his  creditors,  to 
the  payment  of  those  debts?  Will  not  such  a 
principle  paralyze  the  exertions  of  a  debtor, 
struggling  to  support  his  family,  and,  if  possi 
ble,  to  retrieve  his  fortune?  Will  it  not  take 

erty  to  the  creditor,  but  merely  the  right  of  con- 
verting, by  a  public  sale,  the  estate  of  the  debtor, 
under  the  direction  of  the  prcetor,  into  money,  and 
applying  it  towards  the  payment  of  the  debts.  It 
did  not  operate  as  a  satisfaction  of  the  debts,  or  ex- 
tinguish their  obligation.  It  merely  exempted  the 
person  of  the  debtor  from  imprisonment,  and  from 
arrest  or  execution.  If,  after  his  release  from  prison 
or  bondage,  the  debtor  acquired  property,  it  was 
liable  to  his  creditors,  until  they  were  fully  paid. 
But  if  this  after-acquired  property  was  moderate 
(modicum),  or  no  more  than  was  sufficient  for  his 
maintenance,  according  to  his  character  and  station 
in  life,  it  could  not  be  again  sold  by  his  creditors, 
but  might  be  retained.  A  cessto  hnntnrum  was  not 
allowed,  in  regard  to  debts  due  to  the  fisc,  or  public 
treasury,  nor  for  fines  and  penalties,  imposed  for 
public  offenses;  nor  did  it  extend  to  the  sureties  of 
the  debtor.  Dig.,  lib.  42,  tit.  3;  De  cessioiie  bonorum, 
Code,  lib.  7,  tit.  71;  Qui  bonia  cedere  possunt;  Voet  et 
Pand.  h.  t.;  Perezius  ad  Cod.,  h.  t-;  Heiiiec.  ad  Pand. 
h.  t.;  Para  6.  sess.  248,  249,  250;  3  Pand.  Inst.  in  Nov. 
Ord.  Dig.  par  Poth.,  174,  B,  42,  tit.  3. 

The  cessio  tionorum  was  introduced  into  all 
those  countries  of  Europe,  which  adopted  the  civil 
law  as  the  basis  of  their  jurisprudence,  and  now, 
with  very  little  variation,  forms  a  part  of  their  res- 
pective codes.  Heinec.  Elem.  Jur.  Germ .,  lib.  2.  tit. 
13,  sec.  379.  387;  Bynk.  Quasgt.  Jur.  Priv.,  lib.  2,  ch. 
12;  Code  Napoleon,  1268,  1269,  1270:  Nouv.  Ferriere 
Diet.  De  Droit,  &c.,  par  D'Agar.  Ersk.  Inst  of  L. 
of  Scotland.  487,  488,  B,  4,  tit.  3,  sec.  12,  13,  7.  In 
some  of  the  states  or  provinces  of  Germany,  insolv- 
ent debtors  are  not  allowed  the  benefit  of  the  ces- 
sio bonorum;  but  are  detained  in  prison,  at  the 
pleasure  of  their  creditors,  and  depend  on  occasion- 
al charity  for  support. 
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away  every  stimulus  to  activity  and  enterprise, 
sink*  him  into  despair,  and  render  him  an  idle 
and  useless  member  of  society?  Does  it  not 
hold  forth  the  strongest  temptation  to  the 
practice  of  fraud,  and  of  every  shift  and  con- 
trivance which  ingenuity  can  invent,  to  cover 
his  future  acquisitions  from  the  grasp  of  those 
•creditors,  for  whose  benefit  the  debtor  has  once 
stripped  himself  of  all  his  property?  Indeed, 
it  might  be  fairly  questioned,  whether  it  would 
not  be  better  to  leave  the. debtor  entirely  to  the 
24O*]  mercy  of  his  creditors,  than  to  exempt 
the  person  only  from  imprisonment,  but  leave 
all  his  future  acquisitions  to  be  seized  by  his 
creditors. 

The  writ  of  audita  querela  is  never  resorted 
to,  except  in  very  particular  cases,  and  that 
remedy  has  become  almost  obsolete.  Relief, 
by  motion,  has  been  substituted  as  a  more 
cheap,  expeditious  and  liberal  remedy. 

Mr.  Emmet.  The  cessio  bonorum  of  the 
Roman  law,  and  the  English  Insolvent  Acts, 
discharged  only  the  person  of  the  debtor. 
England,  under  a  Bankrupt  Law,  and  this 
species  of  insolvent  law,  has  risen  to  the  high- 
est degree  of  commercial  prosperity;  and  the 
framers  of  the  Constitution  must  be  supposed 
to  have  had  the  laws  and  policy  of  that  coun- 
try in  view,  when  they  declared  that  Congress 
should  have  the  power  to  pass  a  Bankrupt 
Law,  and  that  no  state  should  discharge  a 
debtor  from  the  obligation  of  his  contract. 

The  law  does  not  make  or  supply  the  con- 
tract of  the  parties.  It  merely  supplies  the 
evidence  or  furnishes  the  remedy.  We  resort 
to  the  lex  loci  contractus,  not  to  make  a  con- 
tract, but  to  find  evidence  to  show  what  it  is. 
Usage  of  trade,  or  of  the  rate  of  interest  of 
the  country,  are  introduced  in  evidence,  mere- 
ly to  showUie  intention  of  the  parties.  When 
that  is  ascertained,  it  must  prevail. 

SPENCER.  Oh.  J.,  delivered  the  opinion  of 
the  court : 

A  motion  has  been  made  in  this  case  to  set 
aside  the  execution,  on  the  ground,  that  since 
the  rendition  of  the  judgment,  the  defendant 
has  been  duly  and  regularly  discharged,  under 
the  Insolvent  Act  of  this  State,  passed  the  12th 
of  April,  1813  (1  K  R.  L.,  460).  It  appears 
that  the  contract  on  which  the  judgment  was 
founded  was  entered  into  in  March, -1816;  and 
that  the  discharge  of  the  defendant  under  the 
Insolvent  Act  was  granted  on  the  16th  of  Au 
gust,  1817.  It  further  appears  that  the  parties 
were  both  citizens  of  this  State,  resident 
therein  when  the  original  contract  was  made, 
on  which  the  judgment  was  rendered,  and 
have  ever  since  continued  to  be  resident  with- 
in the  State. 

Were  it  not  for  the  decisions  pronounced  in 
the  Supreme  Court  of  the  United  States,  at  the 
last  term,  we  should  not  hesitate,  for  a  mo- 
ment, in  ordering  the  execution  in  this  cause 
247*]  *to  be  set  aside,  as  irregularly  and  ille- 
gally issued;  and  nothing  but  the  consideration, 
that  that  court  has  a  paramount  and  controll- 
ing jurisdiction  in  cases  involving  a  construc- 
tion of  the  Constitution  of  the  United  States, 
has  induced  this  court  to  permit  the 
question,  as  to  the  constitutionality  of 
the  Insolvent  Law,  to  be  argued.  It  can- 
not be  doubted,  that  if  the  point  which  the 
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present  motion  involves  could  be  thrown  into 
the  form  of  pleading,  so  that  a  record  could 
be  made  up,  if  this  court  should  pronounce  a 
judgment  adverse  to  the  claim  or  title  set  up 
by  the  plaintiff  under  the  Constitution*  a  writ 
of  error  might  be  brought  and  ultimately  car- 
ried to  the  Supreme  Court  of  the  United  States. 
If,  then,  that  court  has  pronounced  judgment 
on  the  precise  point  arising  in  this  case,  though 
we  have  the  power  of  disregarding  it,  our 
duty  to  the  suitors  in  this  court,  and  the  re- 
pect  which  we  feel  and  owe  to  the  court  of 
the  last  resort,  must  induce  us,  whatever  may 
be  our  individual  opinions,  to  surrender  them 
up,  and  yield  that  obedience  which  the  Con- 
stitution and  laws  of  the  United  States  exact 
of  us. 

In  the  principal  case  of  Sturges  v.  Crownin- 
shield,  4  Wheat.,  122,  the  contract  was  entered 
into  prior  to  the  Act  of  the  3a  of  April,  1811  ; 
and  the  defendant  set  up  in  bar  of  the  suit,  a 
discharge  from  his  debts  under  that  Act ;  and 
it  is  not  to  be  denied  that  the  Act  of  1811  made 
important  changes  in  the  insolvent  system  of 
this  State.  It  authorized  a  discharge  on  the 
petition  of  the  debtor  only  ;  whereas,  before 
that  period,  the  concurrence  of  three  fourths 
in  value  of  the  creditors  was  required  to  give 
to  an  insolvent  a  discharge  from  his  debts  ; 
and  the  Act  of  the  12th  of  April,  1813,  requires 
two  thirds  in  value  of  the  creditors  to  join  in  a 
petition  with  the  insolvent. 

The  Supreme  Court  of  the  United  States  held 
the  discharge  to  be  void  ;  and  so  far  as  it  at- 
tempted to  discharge  the  defendant  from  the 
debt,  that  the  Act  of  1811  was  contrary  to  that 
part  of  the  10th  section  of  the  1st  Article  of 
the  Constitution,  which  prohibits  a  state  from 
passing  any  law  impairing  the  obligation  of 
contracts.  The  case  of  M'Millan  v.  M'Neill, 
4  Wheat. ,  209,  was  subsequently  decided.  In 
that  case,  both  the  parties  resided  in  South 
Carolina,  and  the  debt  demanded  was  con- 
tracted in  that  State.  *McMillan  re-  [*248 
moved  into  the  State  of  Louisiana,  where  he 
was  discharged  on  a  cexsio  bonorum,  as  well  his 
person  as  his  property,  from  all  debts  then  ex- 
isting, due  or  owing  by  him.  The  court  held 
that  this  case  was  not  distinguishable  in  prin- 
ciple from  the  preceding  one  ;  and  that  the 
circumstance  that  the  state  law,  under  which 
the  debt  was  attempted  to  be  discharged,  was 
passed  before  the  debt  was  contracted,  made 
no  difference  in  the  application  of  the  prin- 
ciple. 

We  are  decidedly  of  opinion  that  neither  of 
these  cases  decide  the  question  presented  in  this 
case,  and  that  there  is  a  material  and  manifest 
distinction  between  them.  In  the  leading  case, 
the  court  cautiously  declare  "  that  their  opin 
ion  is  confined  to  the  case  actually  under  con- 
sideration." This  is  intelligible  language  ;  and 
it  was  meant,  we  presume,  to  admonish  state 
courts,  that,  notwithstanding  the  train  of  rea- 
soning adopted  in  announcing  the  decision  of 
that  court,  the  court  itself  did  not  mean  to 
express  an  opinion  upon  cases  differently  cir- 
cumstanced. Another  qualification  of  the 
opinion  is  not  quite  so  obvious,  that  "it  is  con- 
fined to  a  case  in  which  a  creditor  sues  in  a 
court,  the  proceedings  of  which  the  Legislature 
whose  act  is  pleaded  had  not  a  right  to  control. " 
It  cannot  be  conceded  that  the  legislative  power 
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<-.an  control  the  judgment  of  a  court  upon  a 
•question  involving  a  construction  of  the  Con- 
stitution ;  but,  most  probably,  the  observation 
had  reference  to  the  form  and  mode  of  proceed- 
ing. It  is,  however,  unnecessary  to  pursue  the 
inquiry,  as  the  Legislature  have  not  interposed 
in  any  way. 

It  has  been  contended,  very  earnestly,  that 
it  necessarily  results  from  the  two  cases  ad- 
judged in  the  Supreme  Court  of  the  United 
States,  that  an  Insolvent  or  Bankrupt  Law  of 
the  state  would  be  a  violation  of  the  Constitu- 
tion, as  impairing  the  obligation  of  contracts, 
if  such  a  law  discharged  the  debtor  absolutely 
from  his  debts,  notwithstanding  both  debtor 
and  creditor  were  citizens  of  the  state  whose 
Legislature  passed  such  law  ;  and  notwith- 
standing the  contract  was  made  after  the 
enactment  of  th£  Insolvent  or  Bankrupt  Law, 
and  was  to  be  performed  within  the  State. 

Having  already  observed,  that  we  bow  to  the 
supremacy  of  the  Supreme  Court  of  the  United 
24i)*j  States,  and  feeling  a  *disposition  to 
give  a  full  and  fair  effect  to  their  decision  on 
this  question,  so  far,  and  so  far  only,  as  we 
perceive  they  have  actually  decided  ;  it  would 
l)e  until  and  irregular  to  analyze  the  reasoning 
and  illustrations  of  that  court,  in  the  opinion 
•delivered,  any  further  than  to  show  that  the 
point  now  presented  was  not  intended  to  be 
decided. 

The  court,  very  correctly,  define  a  contract 
to  be  "  an  agreement  in  which  a  party  under- 
takes to  do,  or  not  to  do,  a  particular  thing  ; 
the  law  binds  him  to  perform  his  undertaking, 
and  this  is,  of  course,  the  obligation  of  his 
contract." 

But  if  a  law,  of  binding  force  and  influence 
upon  the  contracting  parties,  as  citizens  of  the 
same  state,  co-exist  with  the  contract,  which 
provides  that  if  the  party,  "  who  undertakes 
to  do,  or  not  to  do,  a  particular  thing,"  shall, 
by  misfortune,  become  utterly  unable  to  per- 
form his  undertaking,  and  that  if  he  shall,  in 
a  certain  manner  prescribed,  make  a  fair  and 
honest  cession  of  all  his  estate,  for.  the  benefit 
of  all  his  creditors,  that  then  he  shall  be  abso- 
lutely absolved  from  all  his  debts — is  not  the 
agreement  by  which  he  undertook  to  do,  or  not 
to  do,  a  particular  thing,  qualified  by  such  a 
law;  and  is  there  not  an  implied  condition, 
that  the  party  shall  be  absolved  from  its  per- 
formance, if  the  event  takes  place  which  the 
existing  law  declares  shall  dispense  with  the 
performance  of  the  contract  according  to  the 
letter  ? 

We  think  this  question  must  be  answered  in 
affirmative  ;  and  then  it  necessarily  results,  that 
such  an  insolvent  or  bankrupt  law,  in  force 
when  the  contract  was  made,  does  not,  in  the 
sense  or  meaning  of  the  constitutional  provis- 
ion, impair  the  obligation  of  such  contract. 
On  this  point,  the  Supreme  Judicial  Court  of 
Massachusetts  have  unanimously  expressed  an 
opinion  which  commands  our  full  assent.  In 
the  case  of  Blrinchard  v.  Ruzsnett,  13  Mass.,  16, 
they  say,  "a  law  which  is  in  force  when  a 
contract  is  made,  cannot  be  said  to  have  that 
effect  (of  impairing  the  obligation  of  contracts); 
for  the  contract,  being  made  under  the  law,  is 
presumed  to  be  made  with  reference  to  it,  and 
the  parties  are  legally  conusant  of  it  at  t he- 
time.  The  contract  in  such  case  is  not  im- 
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paired  by  the  law,  for  the  law  is  a  part  of  the 
contract." 

*It  is  believed  that  this  position  is  uni-  [*25O 
versally  recognized  in  courts  of  justice.  Huber- 
us(Vol.  II.,  bk.  1,  tit.  3),-in  a  very  learned  dis- 
quisition on  the  effect  of  the  lex  loci  contractus, 
lays  down  the  proposition  that  "by  the  courtesy 
of  nations,  whatever  laws  are  carried  into  exe- 
cution within  the  limits  of  any  government,  are 
considered  as  having  the  same  effect  every- 
where, so  far  as  they  do  not  occasion  a  preju- 
dice to  the  rights  of  other  governments  or  their 
citizens."  In  the  case  of  Talleyrand  v.  Bou- 
langer,  3  Ves.,  Jr.,  449,  Lord  Chancellor  Thur- 
low  observed  that  it  would  be  contrary  to  all 
the  principles  which  guide  the  courts  of  one 
country,  in  deciding  upon  contracts  made  in 
another,  to  give  a  greater  effect  to  the  contract 
than  it  would  have  by  the  laws  of  the  country 
where  it  took  place.  In  the  case  of  Melan  v. 
The  Duke  de  Fitz  James,  1  Bos.  &  P.,  138,  on  a 
motion  to  discharge  the  defendant  on  common 
bail,  it  appeared  that  the  contract  was  entered 
into  in  France,  and  although  it  purported  to 
be  a  personal  engagement  to  pay  a  sum  of 
money, it  was  shown  that  by  the  laws  of  France, 
the  defendant  could  not  be  arrested  or  impris- 
oned on  such  a  contract ;  and  the  court  dis- 
charged the  defendant,  on  his  entering  a 
common  appearance.  Chief  Juxtfce  Eyre  held 
that  when  the  ground  of  the  debt  is  a  transac- 
tion in  a  foreign  country,  it  does  not  originate 
in  the  laws  of  England,  but  in  the  law  of  that 
country  which  created  the  obligation  ;  and  he 
said  he  could  not  conceive,  that  what  is  no 
personal  obligation  in  the  country  in  which  it 
arises,  can  ever  be  raised  into  a  personal  obli- 
gation by  the  laws  of  another.  Rooke,  J. , 
observed,  if  the  law  of  France  has  said  that  the 
person  shall  not  be  liable  on  such  a  contract,  it 
is  the  same  as  if  the  law  of  France  had  been 
expressly  inserted  in  the  contract  ;  if  (he  says) 
it  had  been  specially  agreed  between  the  parties 
not  to  consider  the  Duke's  person  liable,  and 
under  those  circumstances  he  had  come  over 
here,  there  would  have  been  no  difference  be- 
tween us  ;  for  if  it  were  agreed  there  that  the 
person  should  not  be  liable,  it  would  not  be 
liable  here.  Heath,  J. ,  differed  from  the  other 
judges,  considering  the  contract  a  personal 
one,  and  that  the  remedy  must  be  pursued 
according  to  the  law  of  the  country  where  the 
parties  reside.  Heconcurred  in  the  general  prin- 
ciple, that  in  *construing  contracts,  [*2«">1 
the  laws  of  the  country' in  which  they  were 
made  must  govern,  for  (he  says)  all  contracts 
have  a  reference  to  such  laws.  It  appears  to  us 
that  this  reasoning  is  conclusive  upon  the  point 
before  us.  It  cannot  be  controverted  that  the 
parties  to  a  contract  are  to  be  deemed  acquaint- 
ed with  the  laws  of  that  state  of  which  they 
are  citizens,  and  in  which  they  are  contracting. 
They  must  be  deemed  conusant  of  those  laws 
which  regulate,  control  or  affect  their  contracts; 
and  in  construing  a  contract  for  Hie  payment 
of  money,  thus  entered  into,  it  must  be  under- 
stood in  reference  to  any  existing  law  which 
bears  upon  it,  and  may  modify  or  control  it. 
It  is  the  same,  then,  in  effect  as  if  the  Insolv- 
ent Act  of  April,  1813,  had  been  expressly 
inserted  in  the  contract,  on  which  the  judg- 
ment in  this  case  was  rendered  ;  and  the  sub- 
stance of  the  agreement  between  the  parties  is, 
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that  the  contract  shall  be  literally  fulfilled, 
unless  the  defendant  becomes  an  insolvent 
debtor,  within  the  meaning  of  the  Act  of  1813, 
and  is  duly  discharged  from  his  debts.  Would 
the  obligation  of  the  contract  be  impaired  if 
the  Insolvent  Act  of  1813  had  been  actually 
embodied  into  the  contract  ?  Would  the  objec- 
tion to  the  constitutionality  of  that  Act  be 
listened  to  in  any  court  of  justice,  where  the 
party  to  whom  the  undertaking  was  made  had 
received  it,  and  contracted  upon  that  condition? 
We  apprehend  not. 

The  opinion  of  the  Supreme  Court  further 
states,  "that  it  is  not  true  that  the  parties  have 
in  view  only  the  property  in  possession  when  the 
contract  is  formed,  or  that  its  obligation  does 
not  extend  to  future  acquisitions  ;  industry, 
talents  and  integrity,  constitute  a  fund  which 
is  as  confidently  trusted  to  as  property  itself  ; 
future  acquisitions  are,  therefore,  liable  for 
contracts,  and  to  release  them  from  this  liabil- 
ity impairs  their  obligation."  These  observa- 
tions are  exclusively  applicable  to  the  case  then 
under  consideration,  in  which  the  law  was 
pc  sterior  to  the  contract  under  which  the  de- 
fendant set  up,  as  a  bar  to  the  suit,  his  dis- 
charge. But,  with  all  deference,  they  would 
not  be  correct  if  applied  to  the  present  case  ; 
for  if  the  parties,  contract  in  reference  to  the 
existing  laws  of  the  State,  they  have  not  in-view 
future  acquisitions,  if  an  insolvency  occurs, 
2512*]  *and  the  debtor  complies  with  the  req- 
uisitions of  the  law,  and  is  discharged  under 
it  from  all  his  debts.  How  could  the  creditor, 
under  such  circumstances,  have  in  view  after- 
acquired  property,  when  the  law  admonished 
him  that  such  property  would  be  intangible 
for  debts  contracted  before  the  discharge  ? 
With  respect  to  the  industry,  talents  and  in- 
tegrity, which  are  supposed  to  constitute  a 
fund,  which  is  as  confidently  trusted  to  as 
property  itself  ;  if  the  debtor  had  an  idea,  that 
after  being  irretrievably  ruined,  and  borne 
down  by  the  magnitude  and  weight  of  his 
debts,  his  future  acquisitions  would  be  liable 
to  be  seized  upon  as  soon  as  they  were  gotten, 
it  is  very  easy  to  conceive  that  every  incentive 
to  industry  would  be  utterly  extinguished,  and 
further  acquisitions  would  be  of  little  or  no 
value. 

The  Supreme  Court  of  the  United  States,  to 
leave  no  doubt  that  they  had  not  in  view  a 
case  like  the  present,  observe  :  "Although  the 
States  may,  until  th.at  power  shall  be  exercised 
by  Congress,  pass  laws  concerning  bankrupts, 
yet  they  cannot,  constitutionally,  introduce 
into  such  laws  a  clause  which  discharges  the 
obligations  a  bankrupt  has  entered  into  :"  thus 
plainly  indicating,  that  a  bankrupt  law,  which 
a  state  may  pass,  must,  to  have  the  effect  of 
discharging  the  obligations  of  debtors,  be  pros- 
pective, not  retrospective. 

The  opinion  distinguishes  between  a  case 
impairing  the  obligation  of  a  contract,  and 
operating  directly  upon  it,  and  a  law  affecting 
or  modifying  the  remedy  upon  the  contract ; 
the  latter  is  admitted  to  be  under  the  con- 
trol of  the  legislative  power  of  a  state ;  and, 
although  we  may  not  feel  the  full  force  of  the 
distinction,  it  does  not  become  us  to  analyze 
the  opinion,  or  to  reason  upon  it,  any  further 
than  to  observe  that  the  remedy  is  essential, 
in  many  cases,  to  the  contract ;  and  to  modify 
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I  it,  so  as  to  frustrate  the  contract,  or  render  it 
j  less  valuable,  would  have  the  indirect  effect  to 
impair  its  obligation. 

In  many  of  the  states,  real  property  cannot 
be  sold  on  execution  ;  and  when  there  is  a 
failure  of  personal  property  to  satisfy  the 
creditor,  in  some  of  the  states,  the  real  prop- 
erty of  the  debtor  must  either  be  left  un- 
touched, or  be  taken  at  the  appraisal  of  in- 
different men  ;  and  in  some  one  or  more  of  the 
states,  real  property  is  extended,  and  the 
*creditor  is  to  be  satisfied  out  of  the  [*153 
rents  and  profits.  It  is  not  supposed  that  the 
court  meant  to  say  that  these  laws  were  uncon- 
stitutional. It  is  true  that  they  relate  to  the 
remedy  which  a  creditor  may  use  to  enforce  the 
payment  of  his  debt  :  and  if  the  law  existed 
when  the  contract  was  made,  the  creditor 
could  not  complain,  for  he- contracted  with 
reference  to  the  law,  and  knew,  or  ought  to 
have  known,  that  the  real  property  of  his 
debtor  could  not  be  sold  ;  but  if  a  law  were  to 
be  passed  posterior  to  the  contract,  either  with- 
drawing the  debtor's  real  property  from  a  lia- 
bility to  satisfy  his  creditor,  or  "obliging  him 
to  go  unpaid,  unless  he  would  accept  land  not 
contracted  to  be  taken,  instead  of  money  which 
was  stipulated  to  be  paid,  the  creditor  might 
complain,  with  some  justice,  perhaps,  that  his 
contract  was  impaired. 

Many  cases  might  be  put,  in  which  the  lex 
loci  becomes,  impliedly,  part  and  parcel  of  the 
resgesta.  If  a  sum  of  money  is  stipulated  to 
be  paid  on  a  day  certain,  and  the  contract  is 
silent  as  to  interest,  the  law  attaches  on  the 
contract,  and  declares  interest  shall  be  paid 
thereafter  ;  for  this  the  parties  have  tacitly 
made  part  of  the  contract.  So,  also,  in  all 
cases  of  implied  promises,  the  law  raises  them, 
and  the  parties  have  virtually,  though  not  act- 
ually, so  contracted  ;  as  in  actions  for  money 
had  and  received,  or  goods  sold,  when  there 
had  been  no  express  convention  of  the  parties. 

In  the  case  of  M'Afillan  v.  M'Niell,  the  par- 
ties having  contracted  in  South  Carolina,  had 
no  reference  to  the  laws  of  Louisiana,  and  the 
laws  of  the  latter  State  formed  no  part  of  the 
contract  ;  nor  did  they  attach  upon,  or  con- 
trol it,  in  its  concoction.  The  application, 
therefore,  of  the  laws  and  proceedings  of 
Louisiana,  to  a  contract  made  in  South  Caro- 
lina, between  citizens  of  that  State,  and  an- 
nulling the  contract  at  the  instance  of  the 
debtor,  when  the  creditor  was  beyond  the  con- 
trol and  out  of  the  reach  of  their  jurisdiction, 
was,  assuredly  a  case  widely  diiferent  from 
that  under  consideration  ;  and  it  was,  in  our 
apprehension,  correct  to  say  that  the  law  of 
Louisiana,  having  been  passed  before  the  debt 
was  contracted  in  South  Carolina,  made  no 
difference  in  the  application  of  the  principle 
laid  down  in  Sturges  v.  *Crownin8lfidd.  [*J254 
On  the  whole,  after  our  laws  of  insolvencj7 
have  been  continued,  with  very  little  variatibn, 
except  as  to  the  Act  of  1811,  from  the  period 
of  the  formation  of  the  Constitution  of  the 
United  States  ;  after  we  have  repeatedly  pro- 
nounced regular  and  fair  discharges  under 
them,  to  be  valid  and  effectual,  for  such  a 
series  of  years  ;  and  when  the  cases  decided 
by  the  Supreme  Court  of  the  United  States  are 
so  perfectly  distinguishable  from  the  case  now 
presented,  it  is  too  much  to  ask  this  court  to 
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take  a  step  in  advance  of  the  Supreme  Court 
of  the  United  States,  and  to  anticipate. their 
decision,  on  a  question  certainly  not  decided. 
We  are,  therefore,  unanimously  of  opinion 
that  the  execution  issued  in-  this  case  be  set 
aside,  with  costs.  We  reserve  our  opinions, 
until  the  next  term,  upon  the  motions  to  set 
aside  the  executions  issued  on  judgment,  from 
which  the  defendants  were  discharged  under 
the  Act  of  the  3d  of  April,  1811  ;  and  also 
upon  the  motions  for  leave  to  issue  writs  of 
scire  facias  :  those  cases  require  more  consider- 
ation than  the  limited  time  of  this  term  will 
enable  us  to  bestow* 

YATES,  -/.,  not  having  heard  the  argument, 
gave  no  opinion. 

Motion  granted.        . 

Criticised— 7  Johns.  Ch.,  305. 

Explained— 1  Cow.,  106. 

Cited  in— 17  Johns.,  108,  214;  19  Johns.,  154:  1 
Cow.,  320 :  3  Cow.,  150,  164,  726 ;  2  Wend.,  458 ;  7 
Wend.,  216;  18  Wend.,  302;  23  Wend.,  97  :  Hopk., 
152 ;  1  Paige,  109  :  27  N.  Y.,  445 :  3  Btrb.,  449  ;  4  City 
H.  Rec.,  160 :  5  How.  (D.  S.),  315 ;  6  How.  (U.  S.),  328, 
330 ;  LJ  Wheat.,  296 ;  1  Wood.  &  M.,  128 ;  8  Kas.,  532. 


STANARD.  v.  ELDRIDGE. 

Real  Property  —  Conveyance  by  Mortgagor  in 
Possession  before  Foreclosure  —  Covenant  of 
Seisin  —  Breach  of  —  Covenant  against  Incum- 
brances  Broken  —  Grantee  may  Extinguish  In- 
cumbrances  and  Recover  Damages  —  unless  In- 
Extinguished,  Damages  Nominal. 


A  mortgagor  in  possession,  before  foreclosure,  is 
regarded  as  saised  of  the  land  ;  and  if  he  convey  the 
land  with  covenant  of  seisin,  the  mere  existence  of 
the  mortgage  is  not  a  breach  of  the  covenant. 

A  covenant,  that  the  grantor  is  seised  of  an  in- 
defe.isibl3  estate,  &c.,  without  any  manner  of  con- 
dition to  alter,  change,  determine  or  defeat  the 
same,  is  not  only  a  covenant  of  seisin,  but  also,  in 
effect,  a  covenant  against  incuinbrances. 

Whsre  there  is  a  covenant  against  incumbrances. 
the  grantee  may  extinguish  the  incumbrance,  and 
then  maintain  an  action  against  the  grantor  for 
the  actual  damages  ;  but  where  the  incumbrance  is 
still  outstanding,  and  he  has  never  suffered  any 
disturbance  in  consequence  of  it,  he  can  only  re- 
cover nominal  damages. 

Citations—  7  Johns.,  380  ;  11  Johns.,  538  :  7  Johns., 
358. 

THIS  was  an  action  of  covenant,  for  the 
breach  of  the  covenants  in  a  deed  dated 
the  16th  of  May,  1815,  and  executed  by  the 
defendant  and  his  wife,  for  a  piece  of  land, 
S5/S5*]  *of  eighteen  acres,  one  quarter  of  an 
acre  and  eight  poles,  by  which  the  defendant 
covenanted  that  the  grantors,  at  the  time  of 
the  ensealing  and  delivery  of  the  deed,  were 
lawfully  seised,  in  their  own  right,  of  the 
premises,  as  of  a  good,  sure,  perfect,  abso- 
lute and  indefeasible  estate  of  inheritance  in 
fee  simple,  without  any  manner  of  condition 
to.  alter,  change,  determine  or  defeat  the  same, 
and  had  good  right,  &c.,  to  grant,  bargain 
and  sell  the  same,  and  that  the  defendant 
should  and  might,  from  time  to  time,  and  at 


NOTE.— Real  property— Covenants  against  incum- 
hrannes—Mzaxure  of  damages.  See  Delavergne  v. 
Norris,  7  Johns.,  358,  note. 

Cmienant  of  warranty— Quiet  enjoyment  and  seisin. 
See  Greenby  v.  Wilcox,  2  Johns.,  1:  Staats  v.  Ten 
Eyck,  3  Cat.,  Ill;  Pitcher  v.  Livingston,  4  Johns., 
1 ;  Vanderkarr  v.  Vanderkarr,  11  Johns.,  122,  notes. 
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all  times,  peaceably  and  quietly  enter  into, 
and  possess  and  enjoy  the  premises  ;  and  that 
free  and  clear  from  all  estates,  charges,  con- 
ditions or  incumbrances  whatsoever.  There 
were  other  covenants  in  the  deed,  but  these 
are  the  only  ones  upon  which  breaches  were 
assigned.  The  assignment  of  breaches  was 
general,  in  the  words  of  the  covenants.  The 
defendant  pleaded  non  estfactum,  and  that  he 
was  lawfully  seised,  &c.,  pursuing  the  words 
of  the  covenants.  The  cause  was  tried  before 
Mr.  Justice  Van  Ness,  at  the  Rensselaer  Circuit 
in  1816. 

Om  the  21st  of  May,  1810,  previous  to  the 
execution  of  the  deed  to  the  plaintiff,  one 
John  Potter  mortgaged  to  the  loan  officers  of 
the  County  of  Rensselaer,  five  hundred  acres 
of  land,  in  which  the  premises  conveyed  to 
the  plaintiff  were  included,  for  the  payment 
of  $508,  with  interest,  and  the  defendant  sub- 
sequently derived  his  title  from  Potter.  The 
portion  of  the  mortgage  money  and  interest 
with  which  the  plaintiff's  premises  were 
chargeable,  according  to  the  proportion  which 
they  bore  to  the  whole,  was  $68.80.  The 
whole  of  the  land  had  been  frequently  adver- 
tised, and  was,  at  the  time  of  trial,  advertised 
for  sale,  under  the  mortgage.  The  mortgage 
was  not  accompanied  with  any  bond  or  other 
security  ;  and  the  defendant,'  at  the  time  of 
his  conveyance,  had  a  title  to  the  premises 
conveyed,  except  so  Tar  as  it  might  be  affected 
by  the  mortgage.  The  jury  found  a  verdict 
for  the  plaintiff  for  the  sum  of  $68.80,  sub- 
ject to  the  opinion  of  the  court  on  a  case, 
which  was  submitted  to  the  court  without 
argument. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

In  *Sedgwickv.  Hotteriback,  7  Johns.,  [*256 
380,  the  court  decided  that  a  mortgagor  is 
considered  as  seised,  until  a  foreclosure  of  the 
equity  of  redemption,  if  possession  be  not  de- 
livered to  the  mortgagee.  In  the  case  of 
Runyan  v.  Mersereau,  11  Johns.,  538,  we  went 
the  whole  length  of  deciding  that  mortgages 
are  to  be  regarded  as  mere  securities  for 
money,  and  that  the  freehold  continues  in  the 
mortgagor. 

In  the  present  case,  however,  the  covenant 
is  not  only  that  the  defendant  was  seised  of 
an  absolute  and  indefeasible  estate  of  inherit- 
ance, but  it  is  superadded  that  he  is  so  seised, 
"without  any  manner  of  condition  to  alter, 
change,  determine  or  defeat  the  same."  In 
this  respect,  the  covenant  is  broken  by  the 
existence  of  the  mortgage  upon  the  premises. 
In  effect  and  substance,  it  is  a  covenant 
against  incumbrances.  The  case  of  Delavergne 
v.  Norris.  1  Johns.,  358,  is,  therefore,  appli- 
cable. We  there  held  that  in  a  suit  upon 
covenants  against  incumbrances,  unless  the 
covenautee  had  extinguised  them,  as  he  well 
might  for  his  own  security,  and  if  they  were 
still  outstanding,  the  damages  were  but  nom- 
inal ;  for  that  there  ought  not  to  be  a  recovery 
of  the  amount  of  an  incumbrance  on  a  con- 
tingency, when  the  covenantee  might,  per- 
haps, never  be  disturbed  by  it.  It  is  supposed 
that  this  principle  is  not  applicable  here,  for 
it  is  stated  in  the  case  that  no  bond  was  given  ; 
still  the  mortgagor  might  be  sued  on  the  cove- 
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rant  to  pay  the  money,  which  is  imported  in 
e/ery  mortgage.  We  ought  not  to  refine  on 
this  salutary  principle,  (hat  before  there  can 
be  a  recovery  on  a  covenant  against  incum- 
brances,  the  covenantor  must  pay  and  satisfy 
them. 

Judgment  for  the  plaintiff  for  six  cents  dam- 
age* only. 

Cited  in-17  Wend.,  189 ;  1  N.  Y.,  553 ;  17  N.  Y..  295 ; 
20  Barb.,  426 :  2  Abb.  N.  C.,  63 ;  37  Super.,  92 ;  22  Wis., 
499 ;  41  Mich.,  547. 


257*]   *JACKSON,   ex  dem.    OVERACKER 

ET  AL., 

V. 
COLE   ET   AL. 

Ejectment— Sale  to  Defray  Expenses  of  Surrey 
in  Military  Grant  of  Tract  Reserved  for  that 
Purpose, — Purchaser  not  Affected  by  Mistake 
in  Original  Survey  by  which  Patents  were  Is- 
sued— Deficiency  in  Adjacent  Lot — Bound- 
aries Depend  upon  Actual  Survey  and  Loca- 
tion. 

A  sale,  to  defray  the  expenses  of  survey  of  the 
fifty  acrrs  reserved,  for  that  purpose,  in  a  corner 
of  each  lot  in  the.  military  tract,  vested  a  complete 
title  in  the  purchaser,  which  cnnnot  be  affected  by 
showing  that  there  was  a  mistake  in  the  original 
survey,  accordinir  to  which  patents  were  issued; 
and  that  those  fifty  acres  ought  to  be  added  to  an 
adjacent  lot,  in  which  there  was  a  deficiency  of 
land,  in  order  to  give  it  the  full  quantity  of  six 
hundred  acres. 

And  it  seems,  that  in  all  cases,  the  boundaries  of 
lots  in  the  military  tract  depend  upon  the  actual 
survey  and  location,  and  not  on  the  description  in 
the  patent,  and  the  map  filed  by  the  Surveyor- 
General,  in  the  office  of  the  Secretary  of  State :  so 
that,  if  by  an  error  in  the  actual  location,  one  lot 
falls  short  of  six  hundred  acres,  and  an  adjacent 
lot  has  an  excess  equal  to  the  deficiency,  the 
deficiency  of  the  former  cannot  be  supplied  out  of 
the  excess  of  the  latter. 

Citations— Act,  April  6,  1790;  2  Greenl.  ed.  of 
Laws,  332 ;  2  Johns.,  37 :  1  Johns.,  495. 

THIS  was  an  action  of  ejectment,  in  which 
the  plaintiff  claimed  seven  eighths  of  a 
piece  of  land,  containing  about  seventy  acres, 
lying  in  lot  No.  46.  in  (he  town  of  Aurelius, 
in  the  County  of  Caynga,  as  being,  in  fact, 
part  of  the  adjacent  lot  No.  37,  to  whicli  the 
plaintiff  claimed  title,  on  the  ground  of  a  mis- 
take in  the  original  survey  and  location  of 
these  lots.  The  cause  was  tried  before  the 
late  Chief  Justice,  at  the  Cayuga  Circuit,  in 
June,  1818. 

The  plaintiffs  produced  in  evidence  a  patent, 
dated  the  241  h  of  September,  1792,  issued  in 
pursuance  of  the  Act  to  Carry  into  Effect  the 
Concurrent  Resolutions  and  Acts  of  the  Leg- 
islature for  Granting  Certain  Lands,  promised 
to  be  Given  as  Bounty  Land,  by  which  patent 
there  was  granted  to  George  Weaver,  "All 
that  certain  tract  or  lot  of  land,  situate,  lying 
and  being  in  the  County  of  Montgomery,  and 
in  the  township  of  Aurelius,  known  and  dis- 
tinguished on  a  map  of  the  said  township 
(filed  by  the  Surveyor-General  in  the  Secre- 
tary's Office,  agreeable  to  law),  by  lot  No.  37, 
containing  six  hundred  acres."  The  lessors 
of  the  plaintiff  claimed  under  a  deed  from  the 
patentee,  but  it  is  unnecessary  to  state  their 
deduction  of  title. 
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It  was  proved  that  there  had  been  a  mis- 
take, in  the  original  survey  of  the  town  of 
Aurelius,  in  running  the  line  of  the  fourth 
and  fifth  tiers  of  lots,  lot  No.  37,  being  situ- 
ated in  the  fourth,  and  No.  46,  in  the  fifth 
tier.  In  May,  1802,  the  Surveyor  General 
caused  a  line  to  be  run  by  one  Annin,  a  sur- 
veyor, between  those  tiers  of  lots,  in  order  to 
ascertain  the  existence  and  extent  of  the 
alleged  mistake  ;  and  it  appeared,  from  a  va- 
riety of  testimony  produced  on  the  trial,  that 
in  consequence  of  this  mistake,  lot  No.  37  fell 
considerably  short  of  the  quantity  of  six  hun- 
dred acres,  and  that  there"  was  an  excess  equal 
to  that  deficiency  in  lot  No.  46.  But  as  the 
*decision  of  the  cause  turned  entirely  [*2I58 
upon  a  single  question  of  law,  it  is  not  thought 
necessary  to  give  a  minute  statement  of  the 
evidence,  especially  as  it  could  not  be  rendered 
intelligible  without  a  reference  to  the  maps. 

The  defendants  produced  in  evidence  a  deed 
from  P.  Van  Cortlandt  to  N.  Smith,  dated  the 
6th  of  November,  1794,  for  fity  acres,  in  the 
northeast  Corner  of  lot  No.  46,  being  the  fifty 
acres  set  apart,  according  to  law,  for  the  ex- 
penses of  the  survey  :  and  showed  a  title  in 
Cole,  one  of  the  defendants,  under  this  deed. 

A  verdict  was  found  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court  on  a  case  con- 
taining the  facts  above  stated. 

The  case  was  very  fully  argued  by  Messrs. 
Sill  and  Talcot  for  the  plaintiff,  and  by  Messrs. 
Cady  and  Richardson  for  the  defendants  ;  but 
as  the  court  gave  their  opinion  merely  on  the 
question  as  to  the  location  of  the  lot  in  which 
the  premises  were  situated,  without  taking  no- 
tice of  the  other  points  raised,  it  is  deemed 
unnecessary  to  state  the  arguments  of  counsel. 

The  plaintiff's  counsel  cited  Jackson,  ex  dem. 
Crosset,  v.  Hunter,  1  Johns.,  495  ;  Jackson,  ex 
dem.  Wickham,  v.  Belknap,  12  Johns.,  96; 
M'lter's  Lessee  v.  Walker,  9  Cranch,  173;  2 
Cai.,  146,  147;  1  Cai.,  362;  2  Johns.  Cas., 
354;  15  Johns.,  264. 

SPENCER,  Ch.  J..  delivered  the  opinion  of 
the  court : 

The  lessors  of  the  plaintiff  claim  title  to 
seven  eighths  of  the  premises  in  the  posses- 
sion of  the  defendants,  respectively,  as  part  of 
lot  No.  37,  in  Aurelius  ;  and  the  defendants, 
independently  of  objections  to  the  plaintiff's 
deduction  of 'title,  insist  that  the  premises  are 
part  of  lot  No.  46,  in  the  same  town. 

Iii  deciding  this  case,  we  do  not  deem  it 
necessary  to  examine  or  decide  the  several 
questions  made  as  to  the  deduction  of  title  by 
the  lessors  of  the  plaintiff,  but  we  proceed 
entirely  on  the  location  of  the  lots. 

In  the  patents  for  the  military  lots,  they  are 
described  as*knownand  distinguished  [*259 
on  a  map  of  the  towns,  filed  by  the  Surveyor- 
General,  in  the  Secretary's  Office,  by  a  partic- 
ular number,  and  as  containing  six  hundred 
acres ;  and  the  patent  for  lot  No.  37  was 
issued  in  that  form.  It  is  contended,  on  the 
part  of  the  plaintiff,  that  the  map  being  re- 
ferred to  by  the  patent,  and  it  represent  ing  this 
lot  as  a  square  containing  six  hundred  acres, 
the  plaintiff  is  entitled  to  that  quantity  ;  and 
that  in  the  present  case,  it  appearing  that  this 
lot  falls  short  of  that  quantity,  and  lot  No.  46 
having  a  surplus  quantity,  equal  to  the  de- 
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fieiency  of  lot  No.  37,  a  mistake  has  happened 
in  the  original  survey  of  the  lots,  which  mis- 
take has  been  corrected  under  the  authority  of 
the  Surveyor-General,  and  that  the  plaintiff 
has  a  right  to  recover  to  the  new  line  thus 
ascertained. 

Whatever  may  be  the  equity  and  justice  of 
this  claim,  as  between  the  original  patentees, 
we  can  only  consider  what  are  the  legal  rights 
of  the  parties. 

The  letters  patent  were  issued  in  such  form 
as  the  Commissioners  of  the  Land  Office  saw 
fit  to  adopt.  In  giving  a  construction  to  the 
patents  thus  issued,  we  must  refer  to  the  Acts 
of  the  Legislature,  which  authorized  the  Com- 
missioners to  act ;  and  to  arrive  at  the  in- 
tention of  the  Legislature,  we  must  regard  all 
the  provisions  contained  in  the  statute,  and 
the  sense  and  import  of  the  letters  patent. 

These  patents  were  issued  under  the  Act  of 
the  6th  of  April,  1790,  entitled,  "An  Act  to 
Carry  into  Effect  the  Concurrent  Resolutions 
and  Acts  of  the  Legislature  for  Granting  Cer- 
tain Lands,  Promised  to  be  Given  as  Bounty 
Lauds,  and  for  other  purposes  therein  men- 
tioned." (2  Greenl.  ed.  L.,  332.)  The  3d  sec- 
tion of  the  Act  made  it  the  duty  of  the  Survey- 
or-General to  subdivide  the  townships,  the  ex- 
terior lines  of  some  of  which  had  been  before 
run  out,  into  one  hundred  lots,  each  of  which 
was  to  contain  six  hundred  acres.  The  4th 
section  of  the  Act  subjects  fifty  acres,  in  one 
of  the  corners  of  the  respective  lots,  to  the  pay- 
ment of  $6  to  the  Surveyor-General,  for  his 
services  and  expenses  in  marking,  numbering 
and  surveying  the  lots ;  and  he  is  authorized 
and  required,  if  that  sum  shall  remain  unpaid 
for  two  years  after  the  patents  are  issued,  to 
sell  fifty  acres  of  each  lot,  and  the  purchaser  is 
declared  to  be  vested,  in  consequence  of 
2t>O*J  *such  sale,  with  the  fee  of  the  land  so 
to  be  sold.  The  6th  section  of  the  Act  directs 
the  Commissioners  of  the  Land  Office,  previous 
to  issuing  the  patents,  to  draw,  by  lot,  from 
ballots  or  tickets  to  be  prepared  by  them,  num- 
bers, designating  lots  for  such  persons  as  should 
be  determined  on  by  them,  as  entitled  to 
bounty  lands.  It  fully  appears  that  the  prem- 
ises are  part  of  lot  No.  46,  as  originally  sur- 
veyed and  numbered  and  marked. 

The  map  necessarily  represents  the  lots  as 
of  equal  size,  each  containing  six  hundred 
acres,  and  it  shows  their  relative  locality  ;  but 
it  furnishes  nothing  whereby  the  individual 
lots  can  be  ascertained  on  the  land,  short  of  a 
survey  of  all  the  lots,  on  which  the  location  of 
any  particular  lot  depends.  The  Legislature 
never  intended  to  leave  the  patentees  in  that  | 
.situation  ;  and  in  directing  the  Surveyor-Gen- 
eral to  subdivide  the  townships  into  lots  of  six 
hundred  acres  each,  they  intended  that  the 
lots  should  be  practically  located,  by  marking 
and  numbering  them,  in  such  a  manner  that 
the  patentees  could,  with  the  aid  of  the  map, 
ascertain  their  individual  lots ;  and  it  must 
have  been  contemplated  by  the  Legislature 
that  field-books  of  the  survey  of  the  lots  would 
accompany  the  map. 

If  we  regard  the  map  alone,  in  giving  lo- 
cation to  the  lots,  all  that  part  of  the  statute  is 
disregarded  which  required  the  towns  to  be 
practically  subdivided  into  lots  ;  and  in  all 
cases,  the  lines  of  lots,  and  the  marking  and 
JOHNS.  REP.,  16. 


numbering  the  corners,  goes  for  nothing,  if 
there  be  an  excess  or  deficiency  in  quantity  in 
any  of  the  lots,  however  small  the  difference 
may  be.  To  carry  into  effect  the  intention  of 
the  Legislature,  the  lots  must  be  located  in 
reference  to  the  authority  and  provisions  of 
the  statute  under  which  the  letters  patent 
were  issued  ;  and  although  the  patents  have  no 
reference  to  the  actual  .survey  and  location  of 
the  lots,  yet,  as  the  Legislature  made  the  sur- 
vey, and  marking  and  numbering  the  lots,  a 
prerequisite  to  the  issuing  the  patents,  the 
actual  survey  must  be  deemed  part  and  parcel 
of  the  description. 

The  military  lots  were  a  gratuity  from  the 
State  for  meritorious  services  of  the  highest 
order  ;  the  Legislature  had  the  right,  as  donors, 
to  prescribe  the  conditions  of  the  gift.  The 
letters  patent  could  mislead  no  one.  The  title 
is  primarily  *derived  from  the  Act  of  [*2O1 
the  Legislature,  and  the  Commissioners  of  the 
Land  Office  are  the  public  functionaries  to 
carry  into  execution  the  legislative  will.  The 
Act,  therefore,  being  the  basis  of  title,  in  giv- 
ing a  construction  to  the  patents,  and  in  set- 
tling the  locations  of  the  lots,  the  statute  is  to 
DC  resorted  to,  as  furnishing  the  evidence  of 
the  intention  of  the  Legislature,  how  the  lots 
were  to  be  located.  We  are,  then,  to  read  the 
patent  under  which  the  plaintiff  derives  title, 
as  referring  to  the  field-book,  and  survey  and 
subdivision  of  the  lots  made  by  the  Surveyor- 
General  and  his  agents  ;  and  then  the  case  of 
Mann  v.  Pierson,  2  Johns  ,  37,  applies,  that  the 
mention  of  the  quantity  of  acres  contained  in 
the  lot  is  matter  of  description  only.  This  is 
not  construing  the  patent  by  anything  dehora 
the  grant,  but  by  facts  and  provisions,  although 
not  expressed,  necessarily  implied.  It  seems 
to  be  beyond  all  doubt  that  had  the  patent  re- 
ferred to  the  survey  of  the  town,  and  the  sub- 
division of  the  same  into  lots,  agreeably  to  the 
field-book  made  and  returned,  the  actual  sur- 
vey must  have  controlled  the  location  of  the 
lots.  The  patents  having  been  issued  express- 
ly under  the  authority  of  the  Act,  the  form  of 
description  used  by  the  Commissioners  is  not 
to  supersede  the  enactments  and  requisitions 
of  the  Legislature.  The  several  lots,  though 
apparently  on  the  map  of  equal  size,  and  con- 
taining six  hundred  acres,  were  known  only  as 
lots,  by  the  actual  marking  and  numbering 
them  on  the  ground. 

The  reservation  of  fifty  acres  in  one  of  the 
corners  of  the  respective  lots,  and  subjecting 
them  to  sale,  if  the  sum  of  $6  for  marking, 
numbering  and  surveying  each  lot,  remained 
unpaid  for  two  years  after  issuing  tiie  respect- 
ive patents,  and  the  provision  that  the  pur- 
chase shall  be  vested  with  the  fee  of  the  lands 
so  to  be  sold,  clearly  shows  that  the  Legisla- 
ture meant  that  the  subdivision  of  the  lots  by 
the  Surveyor  General,  or  his  agents,  should 
definitely  fix  their  location.  The  fifty  acres 
thus  set  apart  are  to  be  "in  one  of  the  corners 
of  the  respective  lots  so  laid  out ;"  and  it  ap- 
pears, in  this  case,  that  Smith,  when  he  first 
entered  into  possession,  went  into  the  occupa- 
tion of  fifty  acres  in  the  northeast  corner  of 
lot  No  46.  under  a  purchase  of  the  same  from 
Van  Cortlandt,  and  these  fifty  acres  were  sold 
as  part  *and  parcel  of  lot  No.  46,  for  [*262 
the  expense  of  the  survey.  It  cannot,  we 
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think,  be  controverted  that  the  purchasers  of 
the  fifty  acres,  so  subjected  to  sale,  for  the  non- 
payment of  the  expenses  of  the  survey,  have 
gained  a  complete  title,  according  to  the 
actual  location  of  the  lots,  on  the  survey, 
marking  and  numbering  thereof.  They  have 
purchased  fifty  acres  in  one  of  the  corners  of 
the  lots  so  laid  out ;  they  have  purchased  a 
specific,  as-certained  quantity,  founded  on  the 
marking,  numbering  and  surveying  of  each 
lot ;  and  the  Act  expressly  vests  them  with  the 
fee  of  the  lands  so  sold.  It  would  be  nugatory 
to  say  to  such  a  purchaser:  "True,  you  have 
bought  fifty  acres  in  one  of  the  corners  of  ihe 
lots,  which  had  been  marked  and  numbered, 
but  a  mistake  has  occurred  in  running  out  the 
lot."  His  answer  would  be  decisive,  that  he 
purchased  upon  the  faith  of  the  statute  ;  and 
that  the  government,  through  its  agent,  had 
surveyed  out,' marked  and  numbered  the  lots, 
and  that  he  had  acquired  a  perfect  title  to  an 
ascertained  and  definite  fifty  acres,  in  one  of 
the  corners  of  the  lot.  If  the  boundaries  of 
the  fifty  acres  in  the  corners  of  each  lot 
are  thus  fixed,  as  regards  the  purchaser  of 
that  parcel,  the  boundaries  of  the  whole  lot 
are  definitely  settled,  throughout,  as  regards 
the  patentees,  and  those  claiming  under 
them. 

The  6th  section  of  the  Act  confirms  the  con- 
struction already  given  :  it  directs  the  Com- 
missioners of  the  Land  Office  to  provide  one 
hundred  ballots,  or  tickets,  for  each  township, 
numbered  from  number  one  progressively; 
that  the  ballots  shall  be  put  into  a  box,  and 
whenever  they  shall  have  determined  that  any 
particular  person  applying  for  bounty  or  gra- 
tuity land  is  entitled  to  the  same,  they  shall 
cause  one 'ballot  or  ticket  to  be  drawn  out  of 
the  box  ;  and  it  provides  "that  the  lots  in  each 
township,  so  drawn,  shall  be  the  separate  and 
distinct  share  of  such  person,  or  of  his  heirs 
and  assigns." 

What  constituted  the  parcels  of  land,  thus 
set  apart,  lots,  but  the  subdivision  of  the  town- 
ships, by  surveying,  marking  and  numbering 
them  on  the  ground  ?  The  letters  patent 
founded  on  the  drawing  of  the  ballots,  gave 
the  grantees  a  right  to  patents  for  the  lots  cor- 
responding with  the  numbers  drawn. 
263*]  *If  any  of  the  lots  contain  a  less 
quantity  of  land  than  that  promised  to  be 
given,  recourse  must  be  had  to  the  govern- 
ment alone.  It  is  in  vain  to  allege  that  the 
lines  of  the  lot  were  run  without  the  consent 
or  concurrence  of  the  grantees.  It  depended 
altogether  on  the  munificence  of  the  govern- 
ment whalMhey  would  give,. and  in  what  man- 
ner it  should  be  given,  and  how  the  thing  given 
should  be  ascertained.  This  case  cannot  justly 
or  aptly  be  compared  to  a  case  between  in- 
dividuals, founded  on  a  contract ;  for  here  the 
donation  is  gratuitous. 

It  cannot  be  denied  that  in  the  case  of  Jack- 
son v.  Hunter,  1  Johns.,  495,  this  court  ex- 
pressed an  opinion  that  as  a  mistake  had  oc- 
curred in  running  the  line  dividing  the  lots, 
and  as  the  map  tiled  in  the  office  of  the  Secre- 
tary of  State,  and  referred  to  in  the  patent, 
was  correct  and  agreeable  to  law,  and  that  as 
the  deputy-surveyor  was  appointed  without 
the  consent  of  the  parties,  and  as  nothing  had 
been  done  to  conclude  the  rights  of  the  plaint- 
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iff  to  have  the  mistake  corrected,  the  plaintiff 
was  entitled  to  judgment. 

I  am  free  to  declare  that,  upon  further  con- 
sideration, I  am  satisfied  that  the  opinion  de- 
livered in  Jackson  v.  Hunter  cannot  be  sup- 
ported ;  and  that  it  was  founded  upon  too  nar- 
row a  view  of  the  Act.  I  am  not  authorized 
to  say  that  my  brethren  fully  and  explicitly 
renounce  the  opinion  delivered  in  Jackwn  v. 
Hunter,  though  I  understand  them  to  incline 
to  consider  it  incorrect.  They  do  not  consider 
this  case  as  requiring  them  expressly  to  over- 
rule that  case.  We  all  concur  in  the  opinion 
that  the  sale  of  fifty  acres  in  the  northeast  cor- 
ner of  lot  No.  46  gave  the  purchaser  a  full  and 
complete  title  to  the  fifty  acres,  as  actually  lo- 
cated, as  part  and  parcel  of  lot  No.  46,  and 
that  the  northeast  corner  of  the  fifty  acre  lot 
is  to  be  considered  the  northeast  corner  of  lot 
No.  46,  as  regards  all  parties  interested  in  the 
two  lots,  Nos.  37  and  46  ;  and  that  the  lines 
of  lot  No.  46  must  conform,  in  toto,  to  that  lo- 
cation. We  are,  also,  of  opinion  that  the  acts 
of  the  parties  in  this  case,  if  it  was  nece^ary 
to  have  recourse*  to  them,  have  definitively 
fixed  the  boundary  line  between  lots  No.  37 
and  No.  46,  as  held  and  contended  for  by  the 
defendants. 

*I  must  be  allowed  to  say,  that  it  [*264 
was  not  to  have  been  expected,  from  the  nat- 
ure of  the  case,  that  there  would  have  been 
entire  accuracy  in  the  subdivision  of  these 
lots  ;  and  when  we  consider  that  the  country 
was  a  wilderness,  presenting  many  impedi- 
ments to  perfect  precision,  all  that  could  have 
been  intended  by  the  Legislature  was,  that  the 
survey  should  be  performed  with  good  faith. 
The  government  might  have  taken  the  precau- 
tion to  have  had  the  surveys  re-examined,  be- 
fore letters  patent  issued ;  but  after  patents 
have  issued,  and  after  such  long  acquiescence; 
it  is  now  too  late  to  attempt  to  correct  mis- 
takes. If  the  corners  of  the  lots,  as  fixed  by 
the  Surveyor-General  originally,  are  now  to  be 
disregarded,  it  is  not  too  much  to  say  that  al- 
most every  lot  in  the  military  tract  will  be 
thrown  into  confusion,  and  become  the  source 
of  controversy. 

With  respect  to  the  re-survey  made  by  An- 
nin,  in  1802,  under  the  directions  of  the  Sur- 
veyor-General, it  was  an  unauthorized  act. 
The  Surveyor-General  had,  long  before  that 

Bjriod,  executed  the  powers  vested  in   him. 
e  was/«w tus  officio ;  and  Annin's  acts  were 
those  of  a  private  individual. 

Judgment  for  the  defendants. 

Cited  iu-18  Wend.,  168  r  3  Sand.  Ch.,  74. 


THROOP  v.  CALVIN  CHEESEMAN. 

Banks — Remedial  Law  Regulating  Issue  of  Notes 
— Notes  Payable  in  Funds  Current  in,  AU/any 
—  Under  Statute  the  Bearer  may  Maintain 
Action  against  Maker  in  his  own  Name — 
Notes  may  be  Given  in  Evidence  under  Money 
Counts — Remedy  Extends  to  Notes  Issued  be- 
fore Act  Passed. 

The  Act  of  April  17,  1816,  entitled  An  Act  further 
to  Suspend,  for  the  period  therein  mentioned,  the 
Restriction  on  Banks  issuing  Bills  less  than  the 
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Amount  of  One  Dollar,  and  for  other  purposes  (sess. 
39,  ch.  225),  is  a  remedial  law,  and  is  to  be  liberally 
construed: 

A  bill  or  note,  in  the  form  and  similitude  of  bank 
bills  and  notes,  payable  on  demand,  in  notes  current 
at  the  Bank  of  Albany,  or  in  current  bank  bills,  is  a 
note  payable  in  the  bills  or  current  notes  of  an  in- 
corporated company  within  the  meaning  of  the  3d 
section  of  the  Statute,  on  which  the  bearer,  after 
demand  of  payment,  may  maintain  an  action  in  his 
own  name  against  the  maker,  and  may  give  such 
bills  or  notes  in  evidence  under  the  money  counts 
in  assumpxit. 

The  remedy  given  by  this  Statute  to  the  holder 
•of  such  notes,  against  the  maker,  extends  as  well  to 
notes  issued  and  bearing  the  date  before,  as  to  those 
•dated  after  the  passing  of  the  Act. 

Citations -Act,  April  17,  1816;  12  Johns.,  90. 

THIS  was  an  action  of  asmmpsit.     The  dec- 
laration contained  counts  for  money  paid, 
money  lent  and  advanced,  and  money  had  and 
received.     The  cause  was  tried  at  the  Scho- 
harie  Circuit,  in  November,  1818. 

The  plaintiff  produced  in  evidence  a  number 
of  bills,  or  promissory  notes,  in  the  form  and 
similitude  of  hank  bills  or  notes  of  different 
dates,  both  before  and  since  the  17th  of  April, 
265*]  *1816,  and  for  different  amounts,  some 
for  $3,  and  some  for  two  cents,  making,  in  the 
whole,  the  sum  of  $134.91.  They  were  all 
payable  in  bank  bills,  and  were  expressed  in 
different  forms,  of  which  the  following  are 
specimens: 

"State  of  New  York.  On  demand,  at  my 
Exchange  Bank,  I  promise  to  pay  O.  Warner, 
or  bearer,  three  dollars,  in  notes  current  at  the 
banks  in  Albany.  Princetown,  June.  17th, 
1817,  sixteen  miles  from  Albany,  on  the  Great 
Western  Turnpike. 

CALVIN  CH^ESEMAN. 

ELIAS  CHEESEMAN,  Cashier." 

"  State  of  New  York.  Seventy-five  cents, 
payable  onfdemand,  in  current  bank  bills,  at 
my  tavern  and  store  in  Princetown,  on  the 
Great  Western  Turnpike,  sixteen  miles  from 
Albany.  June  1st,  1816. 

CALVIN  CHEESEMAN." 

"  For  my  own  convenience,  and  the  con- 
venience of  others,  fifty  cents,  payable  on 
demand  in  current  bank  bills,  at  my  tavern 
and  store  in  Princetown,  on  the  Great  West- 
ern Turnpike,  sixteen  miles  from  Albany. 
July  10th,  1815. 

CALVIN  CHEESEMAN." 

There  were  others  of  these  bills  which  were 
payable  "in  notes  current  at  the  banks  in 
Utica,"  and  in  others  "in  notes  current  at  the 
several  banks  in  Albany.*'  The  execution  of 
the  notes  bv  the  defendant  was  admitted,  and 
the  plaintiff  proved  a  demand  and  refusal  of 
payment,  before  suit  brought. 

A  verdict  was  taken  for  the  plaintiff,  subject 
to  the  opinion  of  the  court  on  a  case,  which 
was  submitted  without  argument. 

SPENCER,  Gh.  J.,  delivered  the  opinion  of  the 
court : 

Several  objections  are  made  to  the  plaint- 
iff's recovery,  which  will  be  noticed. 

The  Act  of  the  17th  of  April,  1816  (ch.  223, 
sec.  2),  provides  that  all  bills,  notes  or  tickets, 
in  the  form  and  similitude  of  bank  bills  or 
notes,  issued  by  any  person  or  persons,  and 
made  payable  in  the  bills,  or  current  notes,  of 
any  incorporated  company,  shall,  and  may,  in 
2GG*]  case  default  shall  be  *made  in  the  pay- 
ment of  the  same,  according  to  the  tenor 
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thereof,  be  sued,  prosecuted  and  collected,  by 
and  in  the  name  of  the  holder  or  bearer  there- 
of ;  and  the  possession  of  such  note,  bill  or 
ticket,  shall  be  deemed  pi-ima  facie  evidence 
of  the  holder  thereof  having  paid  value  for 
the  same. 

The  declaration  contains  counts  for  money 
paid,  laid  out  and  expended,  for  money  lent 
and  advanced,  and  for  money  had  and  re- 
ceived. 

This  Act  is  a  remedial  law,  and  is  to  be  con- 
strued liberally,  so  as  to  suppress  the  mischiefs 
existing  when  the  Statute  was  enacted,  and  to 
advance  the  remedy  for  the  redress  of  those 
mischiefs.  The  bills  issued  by  the  defendant 
are  in  the  form  and  similitude  of  bank  bills  ; 
and  although  there  is  a  payee,  he  is,  probably, 
a  mere  fictitious  person.  At  all  events,  there 
is  no  ground  for  believing  that  they  were  is- 
sued for  any  debt  previously  due ;  and  they 
were  manifestly  intended  to  be  thrown  into 
immediate  circulation. 

It  is  objected  that  the  bills  are  not  expressly 
payable  in  the  bills  or  notes  of  any  incorpo- 
rated company,  but  that  they  are  payable  in 
notes  current  at  the  banks  in  Albany  and 
Utica,  and  in  current  bank  bills.  This  im- 
plies that  they  shall  be  paid  in  the  notes  or 
bills  of  incorporated  companies  ;  it  has  not 
been  shown,  nor  is  it  to  be  believed,  that  the 
banks  in  Albany  and  Utica  would  receive,  as 
current  at  their  counters,  bills  issued  by  private 
individuals. 

That  some  of  the  bills  are  dated  anterior  to 
the  Act  forms  no  objection ;  the  Act  is  ob- 
viously retrospective,  as  regards  the  remedy, 
and  was  intended  to  afford  relief  to  those  per- 
sons who  then  held  such  notes  or  bills. 

It  is  objected  that  the  holder  of  the  bills 
cannot  recover  on  the  money  counts,  and  that 
a  demand  of  payment  ought  to  have  been 
specially  averred.  The  Act  gives  the  holder  a 
right  to  sue  on  these  notes,  and  is  silent  as  to 
the  form  of  the  action  ;  but  it  declares  that  the 
possession  of  the  notes  shall  be  priina  facie 
evidence  that  the  holder  has  paid  value  for  the 
same.  If  the  holder  could  maintain  an  action, 
by  counting  on  the  notes  or  bills,  as 'the  bearer 
thereof,  he  can  also  recover  as  for  money  lent, 
or  money  had  and  received,  according  to  the 
decision  of  this  court  in  Pierce  v.  Crafts.  12 
Johns.,  90.  Under  such  a  form  of  declaring, 
the  plaintiff  *must  prove  everything  [*2(>7 
to  entitle  him  to  recover,  without  having 
averred  the  facts  specially. 

Judgment  for  the  plaintiff ',  on  (he  verdict. 
Cited  in— 44  How.  Pr.,  191. 


GAZLEY  v.  PRICE. 

1.  Covenant — To  Give  Good  and  Sufficient  Deed 
on  Certain  Day — Consideration  to  be  Paid  and 
Security  for  Remainder  Oicen  Same  Day — 
Covenants  Dependent —  Deed  witlwut  War- 
ranty is  Sufficient.  2.  Pleading. 

Where  a  vendor  covenants  to  give  a  deed  on  a 
certain  day,  and  the  purchaser  covenants  on  the 
same  day  to  pay  part  of  the  consideration  money, 


NOTE.— Covenants—  When  Independent  and  when 
dependent.  See  Barruso  v.  Madan,  2  Johns.,  145  note. 
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and  give  security  for  the  residue,  the  covenants  are 
dependent,  and  neither  party  can  maintain  an  ac- 
tion without  avei-ring  a  performance,  or  readiness 
to  perform  on  his  part. 

An  averment  in  a  declaration,  that  a  deed  was 
given,  implies  that  it  was  accepted  by  the  grantee. 

When  the  plaintiff  covenants  to  give  a  good  and 
sufficient  deed  of  land  to  the  defendant  on  a  certain 
day,  and  the  defendant  covenants,  on  the  same  day, 
to  pay  part  of  the  consideration  money,  and  secure 
the  residue,  the  covenant  is  performed  by  the 
plaintiff's  delivering1  a  deed  sufficient  in  law  to  pass 
any  title  which  he  may  have  in  the  promises,  but 
without  covenant  or  warranty  ;  and  the  plaintiff, 
in  an  action  of  covenant  on  the  agreement  to  re- 
cover the  consideration,  having  averred  that  he  had 
given  a  deed,  a  plea  that  the  plaintiff  was  not 
seised,  and  had  not  power  to  sell,  is  bad. 

Wherever,  in  pleading,  there  is  an  affirmative  on 
one  side,  and  a  negative  on  the  other,  the  plea  must 
conclude  to  the  country. 

So,  where  it  is  averred  in  the  declaration  that  the 
plaintiff  gave  a  good  and  sufficient  deed,  and  tne 
defendant  merely  denies  that  the  plaintiff  gave 
such  a  deed,  but  concludes  his  plea  with  a  verifica- 
tion, it  is  bad  on  special  demurrer. 

Citations— 2  Johns..  207 :  10  Johns.,  266 ;  12  Johns., 
442:  1  Saund.,  103,  n.  1. 

THIS  was  an  action  of  covenant,  upon  ar- 
ticles of  agreement,  bearing  date  the  1st 
of  August,  1810,  which  recited  that  the  plaint- 
iff had  sold  to  the  defendant  a  place  whereon 
the  plaintiff  then  lived,  containing  about  six- 
teen acres,  with  a  wood  lot  containing  about 
twelve  acres;  and  that  the  defendant  had 
agreed  to  give  the  plaintiff,  for  the  same,  the 
sum  of  £760,  whereof  £240  were  to  be  paid  on 
the  15lh  of  September  next  after  the  date; 
and  the  defendant  was,  also,  at  the  same  time, 
to  assume  upon  himself  the  payment  of  debt# 
owing  by  the  plaintiff,  to  the  amount  of  about 
$400,  making  the  whole  of  the  payments 
about  $1,000.  The  plaintiff  then  covenanted 
to  give  the  defendant  a  good  and  sufficient 
deed  for  the  premises  on  the  said  15th  of  Sep- 
tember; and  the  defendant  covenanted  to  pay 
the  plaintiff  about  the  sum  of  £360,  equal  to 
$1)00,  the  remainder  of  the  copsideration 
money,  on  the  1st  of  May  ensuing  the  date, 
without  interest,  and  that  he  would  give  secu- 
rity for  the  last-mentioned  sum  of  money,  on 
receiving  a  deed  from  the  plaintiff.  The 
plaintiff  averred  that  he  had  given  the  defend 
ant  a  good  and  sufficient  deed -for  the  prem- 
ises, according  to  the  tenor  and  effect  of  the 
articles  of  agreement,  and  assigned  a  breach 
in  the  non-payment  of  the  sum  of  $900. 
2G8*]  *The  defendant  pleaded  three  pleas. 
The  second  plea  alleged  that  on  the  15lh  of 
September,  1810,  the  plaintiff  was  not  law- 
fully and  rightfully  seised  of  a  good,  sure  and 
indefeasible  estate  of  inheritance  in  the  prem- 
ises, and  had  not  good  right  and  lawful  power 
and  authority  to  grant  and  convey  the  same, 
and  cbucluded  with  a  verification.  The  third 
plea  denied  that  the  plaintiff,  on  the  15th  of 
September,  1810,  gave  the  defendant  a  good 
and  sufficient  deed  of  the  premises,  pursuant 
to  the  articles  of  agreement,  and  also  con- 
cluded with  a  verification. 

The  plaintiff  demurred  to  the  second  and 
third  pleas;  and  as  to  the  third  plea,  showed 
for  special  cause  of  demurrer  that  it  concluded 
with  a  verification,  and  not  to  the  country. 
The  defendant  joined  in  demurrer. 

Mr.  Cantine,  in  support  of  the  demurrer, 
contended:  1.  That  the  second  plea  was  no 
answer  to  the  declaration.  The  plaintiff  avers 
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that  he  gave  a  good  and  sufficient  deed  ;  and 
it  is  no  answer  to  say  that  the  plaintiff  was 
not  lawfully  seised,  &c.  (1  Chit,  PI.,  506;  11 
Johns.,  573 ;  2  Str.,  919 ;  2  H.  Bl.,  561.) 

2.  The  third  plea,  being  a  direct  negative  of 
the  averment  of  the  plaintiff,  ought  to  have 
concluded  to  the  country,  and  not  with  a  veri- 
fication. (1  Saund.,  103,  n.  1 ;  2  Johns.,  428, 
462.) 

Mr.  Bloom,  contra,  said  that  the  covenants 
were  dependent ;  the  delivery  of  the  deed  and 
payment  of  the  money  were  concurrent  acts. 
(2  Johns.,  208  ;  10  Johns.,  266 ;  1  Saund.,  32, 
n.  1  and  2.) 

To  show  that  the  third  plea  was  good,  and 
that  it  might  conclude  with  a  verification,  he 
cited  1  Saund.,  102,  103;  1  Salk.,  2,  4;  Doug., 
91,  402,  480;  2  T.  11.,  439,  444;  14  Johns., 
248. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

There  can  be  no  doubt  that  the  covenant  to- 
give  a  good  and  sufficient  deed,  and  the  cove- 
nant to  pay  part,  and  give  security  for  the  re- 
mainder of  the  consideration,  are  dependent 
covenants;  and  neither  party  could  sue  the 
other  without  *averring  a  performance, [*2OJ> 
or  a  readiness  to  perform  on  his  part.  (& 
Jottns.,  207;  10  Johns.,  266.)  In  the  present 
case,  the  plaintiff  alleges  that  he  has  given* 
to  the  defendant  a  deed  of  the  premises,  ac- 
cording to  the  tenor  and  effect  of  the  articles 
of  agreement;  and  this  averment  implies  that 
the  deed  was  accepted  by  the  defendant.  We 
are  to  consider  whether  the  second  plea, 
which  states  that  the  plaintiff  was  not,  on  the 
day  when  the  covenant  required  the  deed  to 
be  given,  seised  of  the  premises,  ajid  that  he 
had  not  good  right  to  convey  the  same,  is  any 
answer  to  the  declaration.  In  the  case  of 
Jones  v.  Gardner,  10  Johns.,  266,  the  covenant 
was  to  give  a  good  and  sufficient  deed  in  law 
to  vest  the  purchaser  with  the  title  of  the 
farm  of  land,  with  the  appurtenances  ;  and  it 
appeared  that  the  plaintiff's  wife  had  not  duly 
executed  the  deed,  so  as  to  pass  her  right  of 
dower;  and  we  held,  not  only  that  the  cove- 
nants were  dependent,  but  that  the  deed  was 
not  a  fulfillment  of  the  contract,  because  the 
agreement  being  to  give  a  deed  which  should 
vest  in  the  defendant  the  title  of  the  farm, 
which  meant  the  legal  estate,  in  fee,  free  and 
clear  of  all  valid  claims,  .liens  and  incum- 
brances,  the  claim  of  dower  not  being  released, 
the  absolute  title  was  not  vested;  for  it  was 
liable  to  be  defeated,  in  part,  by  the  right  of 
dower  in  the  plaintiff's  wife. 

The  covenant  in  this  case  is  different ;  the 
plaintiff  bound  himself  only  to  give  a  good 
and  sufficient  deed  for  the  premises.  This  re- 
lates merely  to  the  validity  and  sufficiency  of 
the  conveyance,  in  point  of  law,  to  pass  what- 
ever right  the  plaintiff  had  in  the  lands  to  the 
defendant.  The  case  of  Van  Eps  v.  The  Cor- 
poration of  Scheneclady,  12  Johns.,  442,  was 
very  well  considered  ;  and  we  there  held  that 
by  an  agreement  to  give  a  deed,  no  greater 
duty  or  obligation  was  created  than  to  execute 
a  conveyance,  or  assurance  of  the  property, 
without  warranty  or  personal  covenants;  and 
several  cases  were  referred  to  in  support  of 
that  proposition.  The  additional  words,  "a 
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good  and  sufficient,"  cannot  alter  the  con- 
struction of  the  agreement ;  they  denote  onlj- 
the  species  of  deed  to  be  given,  and  have  no 
reference  to  the  title  to  be  conveyed.  Indeed, 
they  only  go  to  designate,  more  clearly,  the 
27O*]  quality  of  the  deed,  but  *they  fail  en- 
tirely to  point  out  the  kind  of  warranty  which 
should  be  annexed  to  the  acquisition  of  the 
title. 

The  third  plea  has  been  specially  demurred 
to,  for  concluding  with  a  verification,  instead 
of  tendering  an  issue  to  the  country ;  and  the 
rule  undoubtedly  is  that  where  there  is  an  af- 
firmative on  the  one  side  and  a  negative  on  the 
other,  or  vice  versa,  the  conclusion  must  be  to 
the  country.  (1  Saund.,  103,  n.  1.)  The  dec- 
laration had  averred  the  giving  a  good  and 
sufficient  deed  for  the  premises,  according  to 
the  tenor  and  effect  of  the  article  of  agree- 
ment; the  plea  negatives  the  fact,  almost  in 
todidem  verbu;  and  thus  a  complete  issue  was 
joined,  ready  to  be  tried,  and  there  was  noth- 
ing to  refer  to  the  court. 

Judgment  for  the  plaintiff. 

Covenant  tr>  give  gnnd  and  sufficient  deed.  Over- 
ruled—14  Barb.,  431 :  63  Barb.,  591. 

Questioned-4  N.  Y.,  400 :  19  B  irb.,  642,  643. 

Cited  in-20  Johns.,  131;  17  Wend..  248;  6  Paige, 
411;  4  Edw.,  595:  9  N.  Y.,  544;  49  N.  Y.,  486;  103 
Mass.,  359. 

Covenants  dependent.  Cited  in— 11  Wend.,  50;  19 
Barb.,  146;  22  How.  Pr.,  197;  35  Cal.,  663. 


PRATT  v.  CROCKER  ET  AL. 

Release  to  EnabU  Releasee  to  be  Witness — Dis- 
charge of  Liability  if  even  Witness  not  Sworn 
or  Release  Produced — Fraud. 

A  release  given  by  a  defendant  in  a  cause,  uncon- 
ditionally, for  the  purpose  of  enabling  the  releasee 
to  be  a  witness  on  the  trial  of  the  cause  is,  if  fairly 
obtained,  a  discharge  of  the  liability  of  the  releasee 
to  the  defendant,  although  he  was  not  sworn  on  the 
trial,  or  the  release  produced. 

THIS  was  a  scire  facias  brought  to  recover 
damages,  for  further  breaches,  on  a  bond 
given  by  the  defendants  to  the  plaintiff,  and 
conditioned  for  the  faithful  discharge  by  the 
defendant  Crocker,  of  his  duties,  as  Deputy  of 
the  plaintiff,  who,  when  the  bond  was  given, 
was  Sheriff  of  the  County  of  Madison.  The 
plaintiff  assigned  two  breaches,  the  first  of 
which  the  defendants  admitted,  and  confessed 
damages  thereon  ;  the  second  breach  alleged 
that  one  Benajah  Dean  had  recovered  a  judg- 
ment against  the  plaintiff,  in  the  Court  of 
Common  Pleas  of  the  County  of  Madison,  in 
an  action  of  trespass,  for  property  alleged  to 
belong  to  Dean,  and  which  had  been  taken  by 
Crocker,  as  the  plaintiff's  deputy,  on  an  exe- 
cution against  one  Calvin  Perkins. 

To  this  breach  the  defendants  pleaded  a  re- 
lease, in  the  following  words  :  "I,  Elijah 
Pratt,  late  sheriff  of  the  County  of  Madison, 
do  hereby  release  and  discharge  Ammi 
Crocker,  my  late  deputy-sheriff,  and  his  repre- 
sentatives, and  his  bail  to  me  as  said  deputy- 
Sheriff,  and  their  legal  representatives,  of  and 
from  all  cause  or  causes  of  action  which 
27  l*]**shall  or  may  arise,  accrue,  grow  out 
of  or  happen,  by  reason  or  means  of  a  certain 
suit  instituted  and  now  pending  by  Benajah 
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Dean,  in  a  plea  of  trespass  against  me,  in  Mad- 
ison Common  Pleas,  and  noticed  for  trial  this 
February  Term,  1816.  Dated  February  7, 
1816."  The  plaintiff  replied  that  the  release 
was  obtained  and  kept  on  foot  by  fraud.  The 
defendants  rejoined,  taking  issue  on  the  ques- 
tion of  fraud.  The  cause  was  tried  before 
Mr.  Justice  Yates,  at  the  Madison  Circuit,  in 
June,  1818. 

The  plaintiff's  counsel  offered  to  prove,  thaP 
during  the  pendency  of  the  suit  by  Dean 
against  the  plaintiff,  the  defendant  Crocker 
represented  himself  to  the  plaintiff's  counsel  as 
an  important  witness  in  that  cause,  and  that 
he  would  testify  to  facts,  which,  if  proved, 
would  prevent  Dean's  recovering  ;  that  the  de- 
fense of  that  suit  was  conducted  by  the  de- 
fendant Crocker,  who  employed  counsel  for 
the  purpose  ;  that  in  his  representation,  his 
counsel  advised  him  to  obtain  a  release  from 
the  plaintiff;  and  that  the  defendant  wrote  a 
note  to  the  plaintiff,  which  was  produced, 
and  was  admitted  by  the  defendant  to  be  in 
his  own  handwriting,  in  these  words  :  "Dear 
sir :  It  is  thought  best  by  Mr.  D.  and  Mr.  V. 
H.  to  have  you  sign  a  release.  I  sent  it  by  the 
boy.  I  wish  you  to  do  it.  There  will  be  no 
risk  in  your  doing  it.  It  is  uncertain  whether 
we  shall  make  use  of  it  or  not.  Yours,  in 
haste."  That  thereupon  the  release  was 
signed,  but  was  not  used  on  the  trial,  nor  was 
the  defendant  sworn  as  a  witness.  The  testi- 
mony was  objected  to  on  the  part  of  the  de- 
fendants, but  the  judge  intimated  an  opinion 
that  the  execution  and  delivery  of  the  release, 
to  enable  the  defendant  to  be  a  witness,  with- 
out its  being  used  on  the  trial,  would  be  a  suf- 
ficient defense,  provided  it  had  not  been  ob- 
tained fraudulently.  He,  however,  reserved 
the  point,  and  suffered  the  evidence  to  be  in- 
troduced, to  enable  the  jury  to  pass  upon  the 
fact,  whether  it  had  been  made  use  of  on  the 
trial,  or  had,  under  that  pretense,  been  fraud- 
ulently obtained. 

It  was  proved  that  the  defendant  Crocker 
employed  two  counsel  to  defend  the  .suit  of 
Dean  against  the  plaintiff,  and  that  on  his  rep- 
resentation to  his  counsel,  and  by  their  advice, 
the  release  was  obtained.  Although  the  testi- 
mony, *whcther  the  release  was  pro-  [*272 
duced,  and  whether  Crocker  was  sworn  on 
that  trial  or  not,  is  somewhat  contradictory 
and  doubtful,  the  weight  of  evidence  went  to 
support  the  fact  that  he  was  not. 

The  judge  charged  the  jury,  that  if  they 
should  be  of  opinion  that  the  release  had  not 
been  produced  and  used  on  the  trial  between 
Dean  and  the  plaintiff,  then  they  should  find  a 
verdict  for  the  plaintiff  for  the  sum  recovered 
by  Dean  against  him,  subject  to  the  opinion  of 
the  court  on  the  point  reserved  :  but  if  they 
should  think  the  testimony  sufficient  to  show 
that  it  had  been  produced,' that  then  their  ver- 
dict ought  to  be  in  favor  of  the  defendants. 

The  jury  found  a  verdict  for  the  plaintiff, 
and  the  case  was  submitted  to  the  court  with- 
out argument. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  issue  in  the  case  was  whether  the  release 
was  obtained  and  kept  on  foot  by  fraud.  It  is 
not  doubted  that  it  is  an  effectual  bar  to  the 
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suit,,  unless  it  was  fraudulently  obtained  ;  and 
it  is  not  denied  that  if  it  was  obtained  by 
fraud,  that  fraud  would  invalidate  it. 

It  is  rendered  doubtful,  from  the  evidence, 
whether  Crocker  was  sworn  or  not ;  but,  from 
the  verdict  of  the  jury,  under  the  directions 
given  by  the  judge,  we  must  conclude  that 
Crocker  was  not  sworn  as  a  witness  on  the 
trial  of  Dean  against  the  plaintiff,  and  the 
Judge  stated  to  the  jury  that  if  the  release  had 
not  been  produced  and  read  on  the  trial  be- 
tween Dean  and  Pratt,  that  they  should  find  a 
verdict  for  the  plaintiff,  reserving  the  ques- 
tion of  law,  and  the  jury  found  for  the 
plaintiff. 

On  looking  into  the  evidence,  it  appears 
fully  that  Crocker  represented  himself  to  be  a 
material  witness,  on  the  trial  of  Dean  and 
Pratt,  for  the  defendant,  and  that  he  was  re- 
leased, with  the  intention  of  being  used  as  a 
witness. 

It  does  not  appear  that  his  representation 
that  he  was  a  material  witness  was  false  or  de- 
ceptive, and  it  must  be  considered  that  the  re- 
lease was  put  into  Crocker's  hands  uncon- 
ditionally. 

I  do  not  perceive  any  fraud  on  the  part  of 
Crocker  in  obtaining  the  release.  It  was  ab- 
273*]  solutely  delivered  to  him.  *to  be  sure, 
in  the  expectation  that  he  would  be  a  witness; 
and  it  was  not  his  fault  that  he  was  not  called. 
The  release,  being  under  hand  and  seal,  re- 
quired no  proof  of  a  consideration  to  support 
it.  It  seems  to  me  that  the  point  submitted  to 
the  jury  was  not  an  essential  one  ;  for  if  the 
release  was  fairly  obtained,  and  delivered  un- 
conditionally, and  the  plaintiff's  remedy 
against  Crocker  and  his  sureties,  for  the  act 
from  which  he  was  discharged,  was  gone  for- 
ever, it  was  not  within  the  issue  to  inquire 
whether  the  release  had  been  produced  and 
read  on  the  trial ;  for,  whether  it  was  so  or 
not,  it  did  not  touch  the  question  of  fraud. 
A  new  trial  must  be  granted,  the  costs  to 
abide  the  event,  unless  the  plaintiff  elect  to 
waive  the  assessment  of  damages  for  that 
breach. 

Rule  accordingly. 
Cited  in— 18  Barb..  177. 


JAMES  &  FLACK 

v. 
HACKLE Y  ET  AL.,  Administrators,  &c. 

JSxecuiors  and  Administrators — Admission  of 
Debt  by  One  does  not  Bind  Re.mainder — Re- 
ceiving Money  of  Estate  to  Pay  Debt— Note  of 
Administrator,  Given  Creditor — Renewal  of 
Note  Unnecessary  Indulgence — Estate  Re- 
leased. 

An  admission,  by  one  of  several  executors  or  ad- 
ministrators, of  a  debt  due  from  the  testator  or  in- 
testate, does  not  conclude  the  others  from  showing 
that  the  debt  had  been  paid. 

One  of  several  administrators,  having  assumed 
the  payment  of  a  debt  due  from  the  intestate  to  the 
plaintiffs,  received  money  of  the  estate  to  the 
amount  of  the  debt,  in  order  to  pay  it,  and  gave  his 
note  to  the  plaintiffs  for  the  amount ;  he  continued 
solvent  for  three  years  afterwards,  during  which 
period  the  plaintiffs  extended  their  credit  to  him,  by 
receiving  a  new  note,  and  he  then  failed,  having 
never  paid  the  debt.  It  was  held,  that  under  the 
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circumstances  of  the  case,  it  might  be  intended 
that  the  note  of  the  administrator  was  accepted  in 
satisfaction  of  the  debt  ;  and  besides,  that  the  plaint- 
iffs, after  indulging  him  for  such  a  length  of  time, 
must  submit  to  a  loss  attributable  to  their  own 
neglect,  and  could  not  throw  it  upon  the  estate  of 
the  intestate. 

Citations—  1  Str.,  20;  11  Johns.,  414  ;  12  Johns.,  409  : 
15  Johns.,  276. 


was  an  action  of  assumpsit  brought 
-L  against  the  defendants,  as  the  adminis- 
trators of  Chauncey  Woodruff,  deceased. 
The  declaration  contained  counts  for  goods 
sold  and  delivered  to  the  intestate,  and  the 
usual  money  counts  ;  and  the  promises  were 
alleged,  in  one  set  of  counts,  to  have  been 
made  by  the  intestate,  and  in  the  other,  by  the 
administrators.  There  -were,  also,  counts  on 
an  insimul  computassent  with  the  deceased,  and 
with  the  administrators.  Of  the  three  admin- 
istrators, Hackley,  Ford  and  Gifford,  Ford 
only  appeared,  and  pleaded  :  1.  Payment  by 
the  administrators  ;  2.  Judgments  outstand- 
ing, and  plene  administravit,  praeter,  <&c.  ;  and, 
3.  That  he,  the  defendant,  Ford,  *as  [*1274 
administrator,  did  not  undertake  and  promise, 
&c.  The  plaintiffs  replied,  admitting  that  the 
defendants  had  fully  administered,  and  pray- 
ing judgment  of  assets,  quando,  &c.,  and  an 
issue  was  taken  on  the  plea  of  payment.  The 
cause  was  tried  before  the  late  Chief  Justice,  at 
the  Albany  Circuit,  in  April,  1818. 

At  the  trial,  the  plaintiffs  produced  in  evi- 
dence a  writing  signed  by  the  defendant 
Hackley,  which  was  as  follows  :  "  I  do  certify 
that  on  the  15th  of  April,  1815,  there  was 
due  from  the  estate  of  Chauncey  Woodruff, 
deceased,  to  Messrs.  James  &  Flack,  the  sum 
of  $500.41,  which  was  the  balance  due  on  a 
note  given  by  Aaron  Hackley,  Jr.,  April  6th, 
1813,  on  settlement  of  the  accounts  between 
said  estate  and  James  &  Flack,  and  that 
the  said  first-mentioned  sum  and  interest  still 
remains  due  and  unpaid,  and*  is  a  demand 
against  said  estate,  and  now  justly  due.  Her 
kimer,  August  24th,  1816.  Aaron  Hackley, 
Jr.,  one  of  the  administrators." 

The  defendant  produced  an  account,  in  the 
handwriting  of  one  of  the  plaintiffs,  in  which 
the  intestate  was  charged  with  the  sum  of 
£244  4s.  9d.  ,  and  underneath  was  written 
the  following  receipt  :  "  Albany,  April  1st, 
1813.  Received  Aaron  Hackley,  Jr's.,  note  in 
full.  Wm.  James."  The  note  here  alluded 
to,  was  as  follows  :  "  For  value  received,  I 
promise  to  pay  James  &  Flack,  or  order, 
six  hundred  and  ten  dollars  and  fifty  nine 
cents  (being  the  amount  of  their  account 
against  Chauncey  Woodruff,  deceased,  saving 
and  excepting  all  errors),  payable  six  months 
after  date,  with  interest.  Albany,  6th  of  April, 
1813.  Aaron  Hackley,  Jr." 

The  defendant  also  produced  another  ac- 
count, rendered  by  the  plaintiffs  to  Hackley, 
in  which  the  latter  was  credited  with  the  sum 
of  £74  3s.9d.,  in  cash,  and  was  charged  with  a 
balance  of  £200  3s.  4d.,  on  the  15th  of  April. 
1815.  Under  the  account  was  this  receipt  : 
"  Received  note  at  four  months,  James  & 
Flack."  The  last  mentioned  note  was  given 
to  the  plaintiffs  by  Hackley,  for  $510.41,  be- 
ing for  the  above  balance,  with  the  discount, 
until  the  time  of  payment  ;  it  was  payable  at 
the  office  of  the  Manhattan  Company  in  Utica, 
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275*]  and  was  *indorsed  by  the  plaintiffs  to 
JVI.  Hunt.  This  note  was  not  paid  when  it  fell 
due,  and  was,  afterwards,  redelivered  by  the 
plaintiffs  to  Hackley. 

It  was  further  proved,  on  the  part  of  the 
defendant,  that  at  the  time  when  the  certificate 
was  given  by  Hackley  to  the  plaintiffs,  H'ack- 
ley  was  insolvent,  and  that  the  fact  was  known 
to  the  plaintiff  James,  at  the  time  that  he  re- 
ceived it.  It  was  given  without  the  knowl- 
edge of  the  other  defendants,  and  Ford,  as 
soon  as  he  learned  the  circumstance,  expressed 
his  dissatisfaction.  Hackley  was  a  merchant 
in  good  standing,  from  1813  to  1816,  and  paid 
his  debts,  but  failed  in  the  spring  of  1816,  and 
became  totally  insolvent.  It  was  also  proved 
that  Hackley  had  received  money  of  the  es- 
tate, to  the  amount  of  the  debt  due  to  the 
plaintiffs,  in  order  to  pay  it,  and  which  debt 
he  had  assumed. 

A  verdict  was  found  for  the  plaintiffs,  sub- 
ject to  the  opinion  of  the  court  on  a  case  con- 
taining the  facts  above  stated. 

Mr.  Henry,  for  the  plaintiffs,  contended  : 
1.  That  the  written  acknowledgment  of  Hack- 
ley,  one  of  the  administrators,  was  sufficient 
evidence  of  the  debt,  and  was  binding  upon  all. 
Where  there  are  several  executors  or  adminis- 
trators, their  interest  in  the  goods  of  the  testa- 
tor or  intestate  is  joint  and  entire.  (1  Com. 
Dig.,  342,  Adminis.,  B,  12.)  There  is  no  dis- 
tinction, in  this  respect,  between  executors 
and  administrators.  The  opinion  of  Lord 
Hardwicke,  in  Hudson  v.  Hudson,  1  Atk.,  461, 
recognizing  a  distinction,  has  been  doubted 
and  overruled.  (Shep.  Touch.,  484,  485; 
Jacomb  v.  Harwood,  2  Ves.,  265,  267.) 

2.  The  note  given  by  Hackley  was  no  ex- 
tinguishment of  the  debt  due  by  the  testator. 
This  court  has  repeatedly  decided  that  a  bill 
or  note  of  the  debtor,  or  of  any  other  person, 
is  no  payment  of  a  precedent  debt,  unless  it  is 
expressly  so  agreed.  (Murray  v.  Oouverneur,  2 
Johns.  Cas.,  438  ;  Herring  v.  Sanger,  3  Johns. 
Cas.,  71  ;  Tobey  v.  Barber,  5  Johns.,  68  ;  Sche- 
merhorn  v.  Loines,  7  Johns.,  311;  9  Johns.,  310; 
8  Johns.,  388;  11  Johns.,  409.)  The  case  of 
276*]  Arnold  v.  Camp,  12  Johns.,  *409, 
which  may  be  cited  by  the  defendants,  was 
peculiar  in  its  circumstances,  and  is  not  in 
point.  •'.'.: 

Messrs.  Ford  and  H.  Bleecker,  contra. 
Though  one  administrator  may,  perhaps,  ac- 
knowledge a  debt  really  existing  ;  yet  he  can- 
not create  a  debt,  or  revive  one  already  extin- 
guished or  paid,  so  as  to  bind  his  co-adminis- 
trator. One  executor  cannot  confess  a  judg- 
ment so  as  to  bind  his  co-executors.  (1  Str., 
20;  Toll.  L.  of  Ex'rs,  359,  360.)  The  court 
will  protect  the  estate  against  the  misconduct 
or  fraud  of  one  of  the  executors.  The  plaint- 
iff received  the  promissory  note  of  H.  as  if  he 
had  been  a  stranger,  and  gave  a  receipt  in  full 
for  the  debt  due  by  the  intestate.  The  giving 
the  note  was  equivalent  to  the  payment  of  so 
much  money.  (8  Johns.,  206  ;  5  Mass.,  299  ; 
2  Esp.  N.  P.,  571 ;  5  Esp.  N.  P.,  122  ;  3 Mass., 
403;  11  .Johns.,  468.) 

Again  ;  the  giving  up  the  first  note,  and  tak- 
ing a  new  one  at  a  longer  credit,  amounts  to  a 
pavment  of  the  first  note.  (2  Wils.,  355;  1 
Esp.  N.  P.,  3  ;  3  Johns.  Cas.,  371  ;  5  Johns., 
72.)  The  party  who  is  guilty  of  laches,  makes 
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the  debt  his  own.  So,  the  principle  laid  down 
in  Cheerer  v.  Smith,  15  Johns  ,  276,  is  applica- 
ble. If  a  man  deal  with  another's  agent,  and 
gives  him»a  receipt  for  a  sum  of  money  which 
he  had  a  right  to  pay,  and  on  the  failh  of  that 
receipt  the  principal  settles  wilh  the  agent,  and 
pays  him  money,  the  party  who  gave  the  re- 
ceipt cannot,  after  such  settlement,  charge  the 
principal  with  the  payment  of  the  same  sum 
again,  on  the  ground  of  mistake.  (Ntwmarch 
v.  Clay,  14  East,  239.) 

Again  ;  it  is  a  general  principle,  wherever 
one  of  two  innocent  persons  must  suffer  by  the 
acts  of  a  third,  he  who  has  enabled  such  third 
person  to  occasion  the  loss,  must  sustain  it.  (2 
T.  R.,  70,  per  Ashhurst,  J.) 

Mr.  Henry,  in  reply,  said  that  in  law,  as 
well  as  common  sense,  where  a  receipt  in  full 
is  given  for  a  debt,  on  taking  a  note,  it  means, 
that  when  paid  it  shall  be  in  full.  The  note 
merely  suspends  the  right  of  action  during  the 
*time  it  has  to  run.  It  does  not  extin-  f*277 
guish  the  debt.  (Putnam  v.  Lewis,  8  Johns. , 
I  389.) 

The  true  question  is,  whether  the  note  was 
taken  with  an  express  agreement  that  it  should 
be  a  payment  of  I  he  debt.  The  object  of  this 
suit  is  to  obtain  payment  of  the  debt  out  of 
the  assets  of  the  intestate.  No  delay,  or  lapse 
of  time,  short  of  the  period  of  limitation,  will 
amount  to  a  bar,  or  prevent  the  assets  from 
being  made  liable.  (Hammerdey  v.  Lambert, 
2  Johns.  Oh.,  508.)  This  is  the  case  of  admin- 
istrators seeking  to  exempt  the  assets  from  the 
payment  of  a  debt  of  the  intestate.  The  cases 
cited  on  the  other  side  are  not  applicable. 

If  the  note  of  a  third  person  would  not  be 
payment  of  a  debt,  without  an  express  agree- 
ment to  that  effect,  a  fortiori,  the  note  of  the 
party  himself  can  be  no  payment. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Two  questions  have  been  made:  1.  Whether 
the  written  admission  by  Hackley,  one  of  the 
administrators,  in  August,  1816,  is  conclusive 
evidence  of  the  debt :  and,  2.  Whether  the 
notes  of  Hackley,  under  the  circumstances  of 
the  case,  are  to  be  regarded  as  an  extinguish- 
ment or  satisfaction  of  the  debt  against  the  in- 
testate. 

There  can  be  no  doubt  that  if  administration 
be  granted  to  several  persons,  either  of  them 
has  authority  to  receive  any  debt  due  to  the 
intestate  ;  and  in  general,  the  powers  of  an  ad 
ministrator,  where  there  are  several,  is  equal 
to  that  of  an  executor,  under  the  same  circum- 
stances ;  but  a  single  administrator  or  execu- 
tor, where  there  is  a  plurality  of  them,  cannot 
create  a  debt  against  the  intestate  where  none 
existed.  In  the  case  of  Elwellv.  Quack.  1  Str., 
20,  one  of  three  executors  gave  a  warrant  of 
attorney  to  confess  judgment  against  all  of 
them,  and  judgment  was  entered  against  all, 
de  boni*  tetfatons,  which  was  set  aside  on  mo- 
tion, for  they  may  sever  in  their  pleas,  and  the 
one  most  beneficial  to  the  estate  shall  prevail. 
The  admission  by  Hackley  of  (he  existence  of 
the  debt,  did  not  conclude  Ford  from  showing 
that  it  had  been  paid.  To  maintain  the  con- 
trary, would  be  subjecting  the  estate  of  an  in- 
testate to  entire  destruction,  if  one  of  the  ad- 
ministrators is  faithless  to  his  trust.  The  issue 
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278*]  *in  this  case  is  joined  on  the  plea  of 
one  of  the  administrators,  and  it  was  compe- 
tent for  him  to  make  any  defense  under  the 
issue,  showing  that  there  was  no  debt  due  to 
the  plaintiffs,  or  that  it  had  been  extinguished. 

The  acceptance  of  a  negotiable  note  for  an 
antecedent  debt,  will  not  extinguish  such  debt 
unless  it  is  expressly  agreed  that  it  is  received 
as  a  payment.  This  point  has  been  frequently 
so  ruled  in  this  court.  (11  Johns.,  414,  and 
the  cases  there  cited.)  The  facts  in  this  case 
are  extremely  strong  to  show  that  Hackley's 
notes  were  received  in  payment  of  the  debt 
due  from  the  intestate.  But  there  is  another 
view  of  the  subject,  which  I  apprehend  is  de- 
cisive against  the  plaintiffs  ;  they  accepted 
Hackley's  note  in  1813,  for  the  balance  of  the 
debt  due  from  the  intestate,  and  gave  him  a 
receipt  in  full,  in  consequence  of  his  having 
given  the  note  ;  and  it  appears  that  Hackley 
Saving-assumed  to  pay  this  debt,  he  received 
the  moneys  of  the  estate  to  the  amount  of  the 
debt  assumed,  in  order  to  pay  it ;  and  it  is 
fairly  to  be  inferred  that  Hackley  thus  re- 
ceived the  moneys  of  the  estate,  because  he 
had  given  to  the  plaintiffs  his  note  and  taken 
their  receipt  in  full.  Hackley's  note  was  good, 
and  continued  to  be  so  for  three  years  after  ; 
iu  the  meantime,  the  plaintiffs  again  extended 
the  credit  given  to  him.  At  any  time  from 
1813  to  1816.  the  plaintiffs,  by  pressing  Hack- 
ley,  might  have  received  the  money  ;  but  now, 
by  the  insolvency  of  Hackley,  either  the 
plaintiffs  or  the  intestate's  estate  must  lose  the 
debt. 

The  case  of  Arnold  v.  Camp,  12  Johns.,  409, 
is  very  much  in  paint ;  there  the  plaintiff  held 
the  promissory  note  of  Camp  and  Downing, 
who  were  partners  ;  the  partnership  note  was 
given  up  by  the  plaintiffs,  and  one  of  the  part- 
ners, Downing,  gave  his  own  note  to  the 
plaintiff;  and  it  appeared  that  Camp  had  given 
Downinsr  property  to  take  up  the  partnership 
note.  We  held  that  the  individual  note  of 
Downing  was  intended  to  be  given,  and  was 
actually  received,  in  satisfaction  of  the  part- 
nership note  ;  and  several  cases  are  there  re- 
ferred to  by  the  late  Chief  Justice  in  support  of 
the  principle.  In  Gheever  v.  Smith  et  al.,  15 
Johns.,  276,  this  principle  was  adopted,  that 
if  a  man  deals  with  another's  agent,  and  gives 
27i)*]  the  agent  a  receipt  *for  a  sum  of  money 
which  the  agent  has  a  right  to  pay,  and  on  the 
faith  of  that  receipt  the  principal  settles  with 
the  agent,  and  allows  the  sum  paid,  the  party 
giving  the  receipt  cannot  lie  by,  until  after  a 
settlement  between  the  principal  and  agent, 
and  then  charge  the  principal  with  the  same 
sum  again.  And  where  both  parties  are  equally 
blameless,  and  a  loss  is  to  be  sustained  by  one 
of  them,  it  must  fall  on  him  who  occasioned 
it.  That  principle  is  applicable  here,  for  the 
administrators  are  agents,  appointed  by  law, 
to  administer  upon  the  estate  of  the  intestate, 
to  collect  his  debts  and  pay  them.  When, 
therefore,  Hackley,  one  of  the  administrators, 
produced  to  his  co-administrators  evidence  that 
the  plaintiffs  had  received  his  note  in  full  of 
his  demands  on  the  estate,  they,  knowing  that 
Hackley  was  solvent  and  able  to  pay  his  note, 
were  justified  in  paying  to  him  the  amount  he 
had  thus  assumed  ;  and  the  plaintiffs,  by  their 
indulgence  to  Hackley  for  so  long  a  period, 
HO 


must  either  submit  to  a  loss  attributable  entire- 
ly to  their  own  neglect,  or  throw  that  loss  on 
the  estate  of  the  intestate.  The  plaintiffs  have 
trusted  most ;  they  have  occasioned  the  loss, 
and  they  ought,  in  law  and  equity,  to  bear  it. 

Judgment  for  Uie  defendants. 

Cited  In— 5  Wend.,  561;  14  Wend.,  97:  14  Hun,  88; 
6  Duer.  304 ;  3  Redf.,  406 ;  10  Pet.,  568  ;  1  Cliff.,  422: 
65  Mo.,  566. 


THE  OVERSEERS  OF  THE  POOR  OF 
THE  TOWN  OF  AUGUSTA 

«. 

THE  OVERSEERS  OF  THE  POOR  OF 
THE  TOWN  OF  PARIS. 

Pauper — Settlement  of — Parol  Contract  for  Sale 
of  Land — Part  of  Consideration  Paid — Title 
not  Given  nor  Possession  Taken — Settlement 
not  Gained. 

If  under  a  parol  contract  for  the  sale  of  land,  a 
part,  amounting1  tq  more  than  $75,  of  the  consider- 
ation, be  paid  by  the  purchaser,  but  no  title  is  id  ven, 
or  possession  taken  by  him,  this  is  not  such  a  pur- 
chase of  an  estate  as  will  gain  a  settlement. 

It  seems  that  the  equitable  estate  acquired  by  the 
purchase  of  land  for  $75,  and  actual  payment  of  the 
whole  consideration,  although  no  deed  is  given  to- 
pass  the  legal  title,  will  gain  a  settlement. 

Citation— 14  Johns.,  260,  469. 

IN  ERROR,  on  certiorari  to  the  Court  of 
General  Sessions  of  the  Peace  of  the  County 
of  Oneida. 

Ruth  Gilbert,  and  the  six  infant  children  of 
herself,  and  her  husband,  John  Gilbert,  were 
removed,  by  an  order  of  two  justices,  dated 
the  5th  of  February,  1817,  from  the  town  of 
Paris  to  the  tow"n  of  Augusta,  which  order 
adjudicated  the  *settlement  of  the  [*28O 
paupers  to  be  in  the  latter  town.  The  over- 
seers of  the  town  of  Augusta  appealed  from 
the  order  to  the  Court  of  Sessions  of  the  County 
of  Oneida,  where  it  was  affirmed.  On  the 
hearing  of  the  appeal,  Caleb  Gardiner,  the 
only  witness  sworn,  testified  that  John  Gilbert, 
the  husband  of  Ruth  Gilbert,  the  pauper,  con- 
tracted with  him  by  parol  for  twenty  acres  of 
land  in  Augusta,  and  paid,  towards  the  land, 
a  cow  valued  at  $25,  another  cow  valued  at 
$2o,  and  certain  promissory  notes  for  some- 
thins:  more  than  $40,  which  were  duly  paid. 

The  case  on  the  return  was  submitted  to  the 
court  without  argument. 

SPENCER,  G.h.  J.,  delivered  the  opinion  of 
the  court : 

It  does  not  appear  that  any  deed  was  given 
by  Gardiner  to  Gilbert,  nor  whether  Gilbert 
occupied  the  land,  nor  what  the  entire  price  of 
the  land  was.  It  may  fairly  be  presumed  that 
the  considertion  for  the  land  exceeded  the  pay- 
ments made,  from  the  fact  that  no  deed  was 
given,  and  that  the  witness  speaks  of  the  pay- 
ments as  being  made  towards  the  land.  In  the 
case  of  Scharjhticoke  v.  Brunswick,  14  Johns., 
200,  we  decided  that  the  mere  contract  for  the 
purchase  of  an  estate,  was  not  sufficient  for 
the  acquiring  a  settlement  by  this  mode,  and 
that,  although  the  statute  makes  use  of  the 
term  "purchaser,"  it  necessarily  implies  that 
a  title  must  be  given.  In  the  case  of  Whites- 
town  v.  Constable,  14  Johns.,  469,  the  question 
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as  to  the  kind  of  purchaser  contemplated  by 
the  statute,  came  under  examination  again. 
Mr.  Justice  Van  Ness,  who  delivered  the  opin- 
ion of  the  court,  explains  correctly  the  mean- 
ing and  intention  of  the  statute.  He  says  an 
indefeasible  equitable  interest  has  been  con- 
sidered sufficient  to  bring  the  purchase  within 
its  provisions  ;  and  that  he  can  see  no  reason 
why  an  equitable  interest  acquired  by  a  pur- 
chase, and  payment  of  $75,  if  it  be  cfear  and 
indisputable,  should  not  give  a  settlement 
under  the  statute  ;  and  he  seems  to  suppose 
that  the  payment  of  the  whole  consideration 
money,  although  no  deed  was  given,  would  be 
a  purchase  within  the  statute. 

Here,  however,  it  is  not  shown  that  the 
whole  consideration  money  was  paid,  or  that 
possession  was  taken  of  the  purchased  land  ; 
and  this  it  was  incumbent  on  the  town  of  Paris 
28 1*J  *to  have  proved.  For  aught  we  know, 
the  bargain  was  abandoned,  from  the  inability 
of  Gilbert  to  fulfill  his  contract.  Where  there 
has  been  no  title  acquired,  a  state  of  facts 
ought  to  be  proved,  clearly  showing  that  the 
purchaser  acquired  a  clear  equitable  right  to 
have  the  tille  perfected.  The  statute  con- 
templates two  things — the  ability  of  the  pur- 
chaser to  pay,  and  his  actually  paying  $75,  in 
order  that  the  payment  shall  acquire  to  the 
purchaser  an  estate  or  interest  in  lands.  In 
this  last  respect,  the  proof  is  manifestly  defect- 
ive. 

Order  of  Sessions  reversed. 


EDWARDS  ET  ux.  v.  DAVIS. 

1.  Parent  and  Child — Obligation  of  Child  to 
Support  Indigent  Parent,  Created  Solely  by 
Stfitute.  2.  Huxband  and  Wife — Assumpsit 
Against — Pleading. 

There  is  no  common  law  obligation,  by  which  a 
child  is  liable  to  support  an  infirm  and  indigent 
parent,  but  the  liability  of  the  child  is  created  solely 
by  statute ;  and  therefore,  the  law  does  not  imply  a 
promise  from  the  child  to  pay  for  necessaries  fur- 
nished, without  his  request,  to  an  indigent  parent, 
and  the  natural  obligation  can  only  be  enforced  in 
the.  mode  pointed  out  by  the  Act  for  the  Relief 
and  Settlement  of  the  Poor.  Sess.  36,  ch.  78,  sec.  21 ; 
1  N.  R.  L.,286. 

A  declaration  in  an  action  of.  osswmpjn'f  against 
husband  and  wife,  alleging  a  request  and  promise 
by  husband  and  wife,  during  coverture,  is  bad.  for 
the  wife  cannot  be  sued  upon  a  mere  personal  con- 
tract made  during  coverture,  although  joined  with 
her  husband :  and  if  a  count  on  a  promise  by  hus- 
band and  wife,  be  joined  with  a  count  on  "a  promise 
by  the  wife  dum  mla,  and  judgment  is  rendered 
generally  for  the  plaintiff,  it  is  error. 


IN  ERROR,  to  the  Court  of  Common  Pleas 
.  of  the  County  of  Jefferson. 

The  defendant  in  error  brought  an  action  of 
indebitatus  ansurmpsit,  in  the  court  below, 
against  the  plaintiffs  in  error.  The  declaration 
alleged  that  Hannah,  the  wife  of  the  defendant, 
Edwards,  when  sole  and  unmarried,  was  in- 
debted to  the  plaintiff  below  in  the  sum  of  $300, 
for  meat,  drink,  washing,  lodging  and  other 
necessaries,  by  the  plaintiff  found  and  fur- 
nished, at  her  special  instance  and  request, 
whilst  sole  and  unmarried,  for  Samuel  and 
Ruth  Clark,  her  parents  ;  and  in  the  further 
sum  of  $800,  paid,  laid  out  and  expended,  at 
her  special  instance  and  request,  and  for  her, 
in  furtherance  of  their  good  and  comfortable 
maintenance  and  support,  and  in  discharge  of 
surgeons'  and  physicians'  bills  for  attendance 
on  them  ;  and  being  so  indebted,  whilst  she 
was  sole  and  unmarried,  she  undertook,  &c. 
There  was  another  similar  count,  for  neces- 
saries furnished  to  and  money  paid  for  the 
maintenance  of  Samuel  and  Ruth  Clark,  at  the 
requests  of  both  the  defendants,  Edwards  and 
*his  wife,  in  which  the  promise  was  [*282 
alleged  to  have  been  made  by  them  both.  The 
defendants  pleaded  non  assumpserunt. 

The  cause  was  referred,  under  the  Statute, 
by  rule  of  court,  and  the  referees  made  the 
following  report  :  "  The  referees  appointed 
in  this  cause  report  that  they  find  due  to  the 
plaintiff  from  the  defendants  the  sum  of 
$49.51.  The  facts  were  substantially  these  : 
that  Davis'  and  Edwards'  wives  are  sisters, 
whose  parents  have  eight  children.  Edwards' 
wife  was,  before  the  marriage  with  Edwards, 
a  widow.  Her  parents  were  poor  and  feeble 
and  unable  to  maintain  themselves.  The 
plaintiff  had,  during  the  widowhood  of  Mrs. 
Edwards,  expended  the  sum  of  $396.08,  the 
one  eighth  part  of  which  is  the  above  sum  re- 
ported. It  appeared  that  Mrs.  Edwards.while 
a  widow,  had  sufficient  property  to  have  paid 
said  sum  reported.  The  plaintiff  also  claimed 
before  us,  the  one  eighth  part  of  $:!48.48,  being 
the  sum  that  appeared  in  evidence  to  us, which 
he  had  expended  in  support  of  the  aforesaid 
parents  of  Edwards'  wife,  since  she  was  mar- 
ried to  Edwards,  and  before  the  commence- 
ment of  this  suit  ;  but  this  last  demand  we  did 
not  allow  ;  but  refer  the  same  to  the  court, 
whether,  according  to  law,  it  ought  to  be 
allowed." 

The  court  confirmed  the  report  as  to  the  first 
sum  found  by  the  referees,  but  disallowed  the 


NOTE.— Duty  of  child  to  support  parent— Moral 
comsuleration. 

There  is  no  common  law  obligation  upon  a  child 
to  support  his  parent.  Edwards  v.  Davis,  mpra  ; 
Stone  v.  Stone,  32  Conn.,  142;  Cook  v.  Bradley,  7 
Conn.,  57 ;  Dawson  v.  Dawson,  12  la.,  512. 

It  has  been  held  that  the  moral  obligation  of  a 
child  to  support  its  parent,  constitutes  a  sufficient 
consideration  to  support  an  action  upon  a  request 
of  a  child  to  furnish  necessaries-to  the  parent.  See 
Lebanon  v.  Griffin,  45  N.  H.,  558  ;  Stone  v.  Stone, 
above  citx-d. 

The  liability  held  a  good  consideration  for  a  prom- 
ise by  sons  to  overseers  of  poor,  to  defray  expenses 
of  supporting  their  mother.  Turner  v.  Madden,  62 
Barb,.  480. 

As  to  construction  of  statutes  on  the  subject,  see 
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Ex-parte  Hunt,  5  Cow.,  284;  Elliott  v.  Gibbons.  30 
Barb.,  498:  Anon.,  3  N.  Y.  Legal  Obs.,  a>4;  Mack  v. 
Parson,  Kirby  (Conn.),  155 ;  Gilbert  v.  Lynes,  2  Root, 
168;  Waterbury  v.  Hurlburt,  1  Root,  60. 

As  to  sufficiency  of  moral  consideration  in  gen- 
eral, see  Bentley  v.  Morse.  14  Johns.,  468:  Ehle  v. 
Judson.  24  Wend.,  97  note* ;  ( 'ole  v.  Btdford.  97 
Mass.,  32(5,  note;  Dodge  v.  Adams,  19  Pick.,  429; 
Shepherd  v.  Young,  8  Gray,  152 ;  Loomis  v.  Newball, 
15  Pick.,  159 :  Mills  v.  Wyinan.  3  Pick.,  207. 

These  Massacliu setts  cases  support  the  doctrine 
that  a  mere  moral  obligation  is  insufficient  to  sup- 
port an  express  promise  unless  good  or  valuable 
consideration  once  existed. 

As  to  executed  or  past  consideration.see  Coins tock 
v.  Smith,  7  Johns.,  87,  note. 
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other,  and  a  judgment  was  thereupon  rendered 
for  the  plaintiff  below  for  $49.51. 

Mr.  Loucks,  for  the  plaintiffs  in  error.  By 
the  marriage,  the  obligation  of  Hannah,  the 
wife  of  Edwards,  to  maintain  her  parents,  en- 
tirely ceased,  she  having  taken  upon  herself 
stronger  and  paramount  duties.  A  man  who 
marries  a  widow  having  children  by  a  former 
husband,  is  not  bound  to  maintain  those  chil- 
dren. (Cooper  v.  Martin,  4  East,  76,  84.)  Law- 
rence, J. ,  said  it  was  a  mistake  to  consider  the 
maintenance  of  the  children  as  the  debt  of  the 
mother,  who  has  married  a  second  husband, 
or  as  a  debt  on  her  estate.  The  wants  of  the 
children  are  only  ground  for  an  order  of 
maintenance,  under  the  Statute,  if  the  parent 
is  of  sufficient  ability ;  but  when  she  has 
parted  with  that  ability  by  a  second  marriage, 
28.'$*]  *she  is  no  longer  liable.  (Tubb  v.  Har- 
rison, 4T.  R.,  118,  S.  P.) 

So,  jii  Rex  v.  Mundon,  1  Str.,  190,  it  was  de- 
cided that  a  man  was  not  bound  to  maintain 
his  wife's  mother,  though  he  received  a  good 
fortune  with  his  wife.  Pratt,  Ch.  J.,  said,  that 
by  the  law  of  nature,  a  man  was  bound  to 
take  care  of  his  own  father  and  mother  ;  but 
there  being  no  temporal  obligation  to  enforce 
that  law  of  nature,  it  was  necessary  to  establish 
it  by  Act  of  Parliament,  which  extended  no 
further  than  the  law  of  nature  went  before. 
This  case  was  recognized  in  The  King  v.  Be- 
noier,  2Ld.  Raym.,  1454. 

There  is  no  contract  in  this  case  ;  but  the 
plaintiff's  claim  is  founded  on  the  liability  of 
the  defendant's  wife,  arising  from  natural  re- 
lationship, which,  we  contend,  ceased  on  her 
marriage.  But  if  liable  at  all,  she  could  only 
be  so  under  the  Statute  for  the  Relief  and  Set- 
tlement of  the  Poor.  (1  N.  R.  L.,  286,  sess. 
36,  ch.  78,  sec.  21.)  The  only  remedy  being 
by  statute,  no  action  lies  at  common  law.  (5 
Johns.,  175  ;  10  Johns.,  389.)  The  party,  there- 
fore, should  have  applied  to  the  Sessions  for 
an  order  of  maintenance. 

Mr.  N.  Williams,  contra.  The  plaintiff  be- 
low was  clearly  entitled  to  recover  against  the 
defendants  the  amount  for  which  the  wife  of. 
E.  was  liable.  Now,  the  wife  was  under  a 
natural  and  moral  obligation  of  the  highest 
kind  to  support  her  indigent  parents  (1  Bl. 
Com.,  453):  and  the  court  may  presume  a 
promise  founded  on  such  moral  obligation.1 

1.— It  never  has  been  decided  that  a  mere  moral 
obligation  is  sufficient  to  raise  an  implied  assumprtt. 
Our  law  does  not  go  the  length  of  the  civil  la\y  in 
enforcing  a  naked  promise,  or  mere  moral  obliga- 
tion. Thorne  v.  Dc-as,  4  Johns.,  97  ;  1  Fonbl.  Eq., 
322,  326.  Where  assumpxit  is  brought  on  a  past  or 
executed  consideration,  and  laid,  as  it  must  be,  on 
the  request  of  the  defendant  (1  Chit.  PI.,  296,  297), 
that  request  may  be  shown  either  by  positive  proof 
or  implied  evidence,  arising  from  the  benefical  nat- 
ure of  the  consideration,  and  the  circumstances  of 
the  transaction.  Livingston  v.  Rogers,  1  Cai.,  584, 
5*5;  1  Saund.,  264,  n.  1 ;  Hicks  v.  Burhans,  10  Johns., 
243.  But  it  set-ins  that  a  legal  or  equitable  duty,  or 
a  prior  moral  obligation,  is  a  sufficient  considera- 
tion to  support  an  express  promise.  Buller's  N.  P., 
147 :  Watson  v.  Turner,  Hawkes  v.  Saunders,  Cowp., 
290 ;  Atkins  v.  Banwell,  3  Bust,  506.  But  see  3  Bos 
&  P.,  249,  250,  Wennall  v.  Adney  ;  a  learned  and  well 
written  note  of  the  reporters,  who  think  the  p<  >sition 
too  broad  and  indefinite.  From  what  is  said  by  the 
court  in-Coinstock  v.  Smith.7  Johns.,  88,  it  might  be 
inferred,  that  a  beneficial  consideration,  or  a  re- 
quest, might  be  implied  from  the  moral  obligation 
alone,  but  the  cases  there  referred  to  do  not  support 
that  doctrine ;  nor  was  such  a  principle  necessary  to 
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This  *is  the  principle  of  the  common  [*28-A 
law  ;  and  though  the  Statute  gives  a  remedy, 
it  is  in  the  affirmative,  and  does  not  take  away 
the  common  law  right.  (1  Com.  Dig.,  322, 
Action  on  Stat.  C.,  2  Inst.,  100.) 

Again  ;  the  report  of  the  referees  may  be 
considered  as  a  special  verdict  ;  the  court  may, 
therefore,  presume  that  it  was  proved  that  the 
necessaries  were  furnished  to  the  parents,  at 
the  special  instance  and  request  of  the  defend- 
ants. (1  Saund.,  228  a  ;  Bartlett  v.  Crosier,  15 
Johns.,  254.) 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

On  the  argument  these  questions  were  dis- 
cussed— whether,  independently  of  statutory 
provisions,  at  common  law.  a  child,  having 
sufficient  property,  was  liable,  merely  from 
that  relation,  to  support  her  parents ;  and 
whether  a  suit  could  *be  maintained  [*285 
by  any  person,  furnishing  a  necessary  support 
to  the  parents,  against  such  child. 

The  duty  of  a  parent  to  maintain  his  off- 
spring until  they  attain  the  age  of  maturity,  is 
a  perfect  common  law  duty.  The  liability  of 
a  child  to  support  its  parents,  who  are  infirm, 
destitute  or  aged,  is  wholly  created  by  statute  ; 
and  it  has  been  truly  said  that  the  Statute  im- 
poses on  such  relatives  duties  unknown  to  the 
common  law.  (Reaves'  Dom.  Rel.,  284  ;  1  Bl. 
Com.,  448.)  In  Rex  v.  Munden,  1  Sir.,  190; 
Pratt,  Ch.  J.,  said,  with  the  concurrence  of  the 
court,  "by  the  law  of  nature,  a  man  was 
bound  to  take  care  of  his  own  father  and 
mother,  but  there  being  no  temporal  obligation 
to  enforce  that  law  of  nature,  it  was  found 
necessary  to  establish  it  by.  Act  of  Parlia- 
ment." Our  Statute  for  the  Relief  and  Set- 
tlement of  the  Poor  (1  N  R.  L.,  286,  sec.  21). 
provides  that  the  father  and  grandfather, 
mother  and  grandmother,  being  of  sufficient 
ability,  of  any  poor,  blind,  lame  or  decrepit 
person,  not  being  able  to  maintain  himself, 
and  becoming  chargeable  to  any  city  or  town, 
and  the  children  and  grandchildren,  being  of 
sufficient  ability,  of  such  poor,  blind,  lame  or 
decrepit  person,  not  being  able  to  maintain 
himself,  and  becoming  chargeable,  as  afore- 
said, shall  respectively,  at  their  own  charge 
and  expense,  relieve  and  maintain  every  such 
poor  person,  in  such  manner  as  the  justices  of 

the  decision  in  that  case.  Though  it  has  been,  un- 
doubtedly, decided  that  "  where  a  person  is  bound, 
morally  and  conscientiously,  to  pay  a  debt,  though 
not  legally  bound,  a  subsequent  promise  to  pay 
will  give,  a  right  of  action  "  (Lee  v.  Muggeridge,  5 
Taunt,  36,  44);  or  as  Gibbs,  J.,  expresses  himself, 
that  "  wherever  there  is  a  moral  obligation  to  pay 
a  debt,  or  perform  a  duty,  a  promise  to  perform 
that  duty,  or  pay  that  debt,  will  be  supported  by 
the  previous  moral  obligation  ;"  yet  it  is  believed 
that  in  all  the  cases  which  may  be  cited  in  support 
of  the  rule,  there  was  an  original  consideration, 
beneficial  to  the  purty  promising,  and  which  might 
have  been  enforced,  on  an  implied  promise,  had  it 
not  been  for  some  statute  provision,  or  some  posi- 
tive rule  of  law,  which,  with  a  view  to  the  general 
good,  exempted  the  party  from  legal  liability,  in 
the  particular  instance.  See  further,  Dunbur  v. 
Williams,  10  Johns.,  249 ;  Newby  v.  Wiltshire,  2  Esp. 
N.  P.,  739:  Simmons  v.  Wilmot,  3  Esp.  N.  P.,  91; 
Tioga  v.  Seneca.  13  Johns.,  380;  Everts  v.  Adams,  12 
Johns.,  352 ;  Oatfield  v.  Waring,  14  Johns.,  188  :  King 
v.  Butler,  15  Johns.,  281 ;  Barnes  v.  Hedley,  2  Taunt., 
174 :  Lamb  v.  Bunce,  4  M.  &  Selw.,  275 ;  Wing  v.  Mill, 
1  Barnw.  &  Aid..  104. 
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the  peace  of  the  county,  at  their  General  Ses- 
sions of  the  Peace,  shall  order  and  direct,  on 
pain  of  forfeiting  and  paying  $1.35  for  each 
person  so  ordered  to  be  relieved,  for  every 
week  such  order  shall  not  be  obeyed,  to  be 
sued  for  by  the  overseers  of  the  poor  of  the 
city  or  town  to  which  such  poor  person  shall  be 
chargeable. 

Now,  the  duty  of  a  child,  of  sufficient  ability 
to  maintain  its  poor  and  destitute  parents,  be- 
ing au  imperfect  one,  not  enforced  at  the  com- 
mon law,  and  the  Statute  having  prescribed 
the  manner  in  which  it  is  to  be  enforced,  and 
the  extent  of  the  penalty,  the  statute  remedy  is 
the  only  one  to  be  resorted  to.  This  principle 
was  recognized  by  this  court  in  Almy  v.  Har- 
ris, 5  Johns.,  175.  Then,  the  consequence 
necessarily  follows,  that  no  one  who  has  af- 
forded relief  to  indigent  persons,  from  motives 
of  humanity,  or  from  any  other  consideration, 
can  maintain  a  suit,  as  upon  an  implied  con- 
28(>*]  tract,  *against  the  children  of  such 
parents,  arising  merely  from  the  duty  which 
such  child  owes  to  its  parents  to  support 
them. 

It  was  urged  on  the  argument  that  the  court 
would  intend  a  request,  from  the  moral  duty 
operating  on  the  child.  It  is  true  that  a  re- 
quest has  been  inferred,  as  in  the  case  of  Oat- 
field  v.  Waring  14  Johns.,  192,  from  the  bene- 
ficial nature  of  the  transaction,  and  the  cir- 
cumstances of  the  case.  In  the  present  case, 
the  maintaining  the  parents  of  the  wife  of  the 
plaintiff  in  error,  while  she  was  sole,  could  not 
be  considered  a  benefit  to  her  ;  and  the  cir- 
cumstances negative  the  idea  that  any  request 
was  made  by  her,  or  the  defendant  in  error,  to 
maintain  and  support  her  parents. 

We  must  regard  the  special  report  of  the 
referees  as  presenting  the  facts  in  the  case, 
and  then  it  is  evident  that  they  place  their  de- 
cision on  the  ground  that  the  plaintiff  below 
had  expended  a  gross  sum  in  supporting  the 
parents  of  the  wives  of  the  plaintiff  and  de- 
fendant ;  that  the  defendant's  wife  was  of  suf- 
ficient ability  ;  that  there  were  eight  children, 
and  the  whole  expenditure  is  apportioned  on 
the  eight  children.  The  referees  evidently 
founded  their  report  on  these  circumstances 
elone  ;  and  unless  we  regard  their  report  as  in 
the  nature  of  a  special  verdict,  and  consider 
the  judgment  rendered  thereon,  which  is  a 
general  one,  as  adopting  and  sanctioning  the 
special  finding  of  the  referees,  and  as  applica- 
ble to  the  demand  for  necessaries  found  for 
the  parents  of  the  plaintiff's  wife,  whilst  she 
was  sole,  the  judgment  is  erroneous  on  another 
ground.  Some  of  the  counts  are  against  the 
plaintiff  and  his  wife,  for  necessaries  furnished 
the  parents  of  the  wife,  at  the  special  instance 
ami  request  of  the  husband  and  wife  ;  and  no 
principle  is  better  settled  than  that  the  wife 
can,  in  no  case,  be  sued  upon  a  mere  personal 
contract  made  during  the  coverture,  whether 
joined  with  her  husband  or  not,  unless  the 
husband  be  cioiliter  nwrtuus,  or  banished  or 
transported.  (1  Chit.  PI.,  43;  2  Saund.,  180, 
n.  9.) 

Judgment  reversed. 

Cited  in-5  Wend.,  583 ;  21  Wend.,  99  :  1  Hill.  538  ; 
6  Hill.  :JO ) ;  IS  N.  V.,  3tJ ;  3  Barb..  (55  :  10  Barb.,  485 : 13 
Barb.,  5)1 :  14  How.  Pr.,  390:  52  How.  Pr.,  128. 
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TROTTER  &  DOUGLASS  v.  HENRY. 

Sheriffs— Serving  Execution — May  Break  open 
Store  or  Building  not  Attached  to  Dwelling 
Home — Goods  of  Defendant  are  Bound  from 
Time  of  Delivery  of  Execution  to  Sheriff— Ac- 
tual Levy  by  Inventory  Must  be  Made  by  Sher- 
iff before  Return  Day. 

A  sheriff,  in  order  to  levy  an  execution,  or  to  ar- 
rest, may  break  open  a  store,  warehouse  or  barn, 
not  annexed  to  a  dwelling-house  or  forming  any 
part  of  the  curtilage,  as  well  as  the  inner  doors  of  a 
dwelling-house,  trunks,  &c. 

The  goods  of  the  defendant  are  bound  from  the 
time  of  the  delivery  of  the  execution  to  the  sheriff ; 
and  any  assignment  of  them  by  the  defendant  after- 
wards is  void. 

The  sheriff,  before  the  return  day  of  the  execu- 
tion, must  make  an  actual  levy  on  the  goods,  by 
taking  an  inventory  of  them.  Though  an  inventory 
may  not  be  requisite  in  all  cases ;  yet,  to  make  a 
good  and  valid  levy,  the  sheriff  must  have  the  goods 
within  his  view,  and  under  his  power.  Merely  seiz- 
ing a  few  articles  outside  of  a  store  or  warehouse, 
and  proclaiming  a  levy  on  the  goods  locked  up  in  the 
store,  and  not  within  view,  is  not  a  levy :  but  the 
sheriff  ought  to  break  open  the'store  and  actually 
seize  the  goods,  and  take  an  inventory  of  them. 

Citations— 1  Sid.,  186  ;  1  Keb.,  698,  S.  C. ;  9  Johns., 
132. 

THE  sheriff  of  Otsego  made  a  special  return 
to  ten  different  writs  of  fieri  facias  direct- 
ed to  him.  Nine  of  the  executions  were 
against  Wilber  &  Barnet,  and  the  other  against 
Henry  ;  and  a  question  was  raised  on  the  re- 
turn of  them,  as  to  the  priority  to  which  they 
were  respectively  entitled.  In  the  first  four 
suits,  the  executions  were  delivered  to  the 
sheriff  between  the  7th  and  15th  of  January, 
1817,  inclusively,  and  the  others  in  July,  Au- 
gust and  November,  1817.  The  return  stated 
that  the  properly  out  of  which  the  money  now 
in  the  hands  of  the  sheriff  was  made,  was,  ex- 
cept a  small  quantity  of  household  furniture, 
transferred  by  Barnet  &  Henry  to  Campbell 
&  Hyslop  ;  that  Wilber  &  Barnet  had  been 
partners,  but  Wilber  had  withdrawn  from  the 
partnership,  and  assigned  his  interest  in  it  to 
Henry,  who  was  to  pay  his  proportion  of  the 
partnership  debts.  Campbell  &  Hyslop  took 
possession  of  the  store  containing  the  goods  so 
assigned  to  them,  and  they  locked  up  the  store, 
with  most  of  the  goods  in  it,  and  kept  the  key; 
all  which  was  done  before  the  executions  in 
the  first  four  causes  were  delivered  to  the  sher- 
iff. The  assignment  to  Campbell  &  Hyslop 
having  been  adjudged  void  by  the  court)  the 
sheriff  levied  on  the  property,  by  virtue  of  the 
first  four  executions,  by  going  to  the  store 
and  seizing  some  articles  lying  outside  of  it, 
and  proclaiming  that  he  levied  on  the  store 
and  the  goods  in  it ;  but  the  store  was  not 
broken  open,  nor  entered  by  the  sheriff  ;  nor 
was  any  inventory  of  the  property  taken. 
Wilber  &  Barnet  held  the  store  under  a  lease 
for  years,  which  was  unexpired.  The  proper- 
ty so  levied  on  was  sold  by  the  sheriff  in  No- 
vember, 1817,  as  soon  as  the  decision  of  the 
court  as  to  the  validity  of  the  transfer  to 
Campbell  &  Hyslop  was  known,  and  the  sale 
was  made  under  all  the  executions. 
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288*]      *The  question  was  submitted  to  the 
court,  on  the  returns,  without  argument. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  first  question  is,  whether  there  was  such 
a  levy  under  the  first  four  executions,  as  to 
entitle  the  plaintiffs  in  those  cases  to  be  satis- 
fied the  amount  out  of  the  sales  of  the  store 
and  goods. 

There  can  be  no  doubt  that  the  sheriff  had 
authority  to  break  open  the  store  and  seize  the 
goods.  The  privilege  which  the  law  allows  to 
a  man's  habitation,  and  which  precludes  the 
sheiiff  from  entering,  unless  the  outer  door 
be  open,  either  to  arrest  the  party,  or  to  take 
his  goods  on  execution,  does  not  extend  to  a 
store  or  barn,  disconnected  from  the  dwelling- 
house,  and  forming  no  part  of  the  curtilage. 
(1  Sid.,  186;  1  Keb.,  698,  S.  C.)  In  the  pres- 
ent case,  the  store  was  uninhabited.  It  does 
not  even  appear  that  the  defendants  had  a 
dwelling  house  ;  and  the  store  itself  being  a 
chattel  interest,  the  sheriff  had  a  right,  no  per- 
son being  in  the  actual  occupation  of  it,  wheth- 
er there  were  goods  in  it  or  not,  to  open  it  for 
the  purpose  of  sale  ;  and  he  might  have  deliv- 
ered possession  of  it  to  the  purchaser. 

The  statute  altered  the  common  law  so  far, 
that  a  fi.  fa  binds  the  goods  from  the  time  of 
the  delivery  to  the  sheriff,  instead  of  binding 
them  from  the  time  of  the  leste  of  the  writ ; 
and  now,  if,  after  the  writ  is  delivered,  the 
defendant  makes  an  assignment  of  them,  the 
sheriff  may  take  them  in  execution  :  but  the 
statute  does  not  alter  the  sheriff's  duty  in  exe- 
cuting the  writ.  He  is  bound,  whilst  it  is  in 
force,  that  is,  before  the  return  day,  to  make 
an  actual  levy  on  goods,  by  taking  an  inventory 
of  them.  An  inventory  is,  perhaps,  not  neces- 
sary in  all  cases ;  for  it  has  been  held  that  a 
seizure  of  part  of  the  goods  in  a  house,  by 
virtue  of  a  fieri  facias,  in  the  name  of  the 
whole,  is  a  good  seizure  of  all.  The  inventory 
furnishes  the  means  of  ascertaining  what  goods 
were  levied  on.  It  may  be  safely  laid  down 
that  the  sheriff  must  have  the  goods  under  his 
view,  and  within  his  power,-  to  constitute  a 
good  levy.  A  proclamation  of  a  levy  of  goods 
locked  up,  and  not  within  the  view  of  the 
sheriff,  is  no  levy.  The  authority  which  the 
28i>*]  law  allows  a  *sheriff  to  break  open  a 
store  not  annexed  to,  or  part  of  a  dwelling- 
house,  a  barn,  a  warehouse,  and  inner  doors 
of  a  dwelling  house,  after  he  has  obtained 
peaceable  admission  into  the  the  outer  door, 
and  trunks,  shows  that  the  power  is  given,  in 
order  that  the  writ  may  be  well  served,  by 
breaking  open  such  things.  The  consequence 
is,  that  there  was  no  levy  under  the  first  four 
executions  ;  and  those  which  were  executed 
afterwards  must  take  priority  in  the  order  of 
time  in  which  they  were  delivered.  In  Bliss 
v.  BiiU,  9  Johns.,  132,  the  principles  here 
laid  down  were  substantially  recognized  and 
adopted. 

Henry  makes  no  objection  to  the  levy  of 
these  executions  on  the  property  or  interest 
which  he  purchased  of  Wilber;  and  the  court  is 
not  called  upon  to  express  any  opinion  how  far 
forth  the  entire  property  could  be  sold.  But 
it  appears  that  he  purchased  Wilber's  interest, 
subject  to  the  payment  of  the  debts  of  the 
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firm  ;  and  the  goods  were  seized  and  sold  to 
satisfy  the  creditors  of  Wilber  &  Barnet. 
Henry  has,  therefore,  no  ground  to  object  to 
the  sales.  The  store  itself,  however,  stands 
on  different  grounds. 

The  levy  on  this  store  was  sufficient ;  and  the 
proceeds  of  the  sale  of  the  store  must  be  applied 
upon  the  Jirstfour  executions,  in  the  order  of  tfieir 
delivery. 

Cited  in— 6  Wend.,  450;  11  Wend.,  550;  U  Wend., 
125  ;  19  Wend.,  497 ;  23  Wend.,  498  ;  24  Wend.,  141 ; 
1  Hill,  338;  5  Den. ,203:  14  N.  Y.,  279;  29  N.  Y.,  485; 
1  Keys,  386 ;  4  Hun,  634  ;  1  Abb.  App.  Dec.,  170 ;  67 
Barb,,  310;  7  How.  Pr.,  337;  29  How.  Pr.,52;  1  Bald., 
267 ;  17  111.,  487  ;  17  Kan.,  307 ;  39  Mo.,  49 ;  42  Mich.,  79. 


M'KIRCHER  t>.  HAWLEY. 

Lease  by  Mortgagor  in  Possession  after  Execution 
of  Mortgage — Mortgagee  Cannot  Distrain  for 
Kent. 

Although  g  mortgagee,  may,  it  seems,  distrain  for 
rent  due  from  a  tenant  of  the  mortgagor.on  a  demise 
made  anterior  to  the  mortgage ;  yet,  where  a  mort- 
gagor in  possession,  subsequently  to  the  mortgage, 
leases  the  land,  the  mortgagee  cannot  distrain 
upon,  or  bring  an  action  against  the  tenant,  for  the 
rent ;  there  being  no  privity  of  contract  or  of  estate 
between  the  mortgagee  and  tenant,  without  which 
there  can  be  neither  a  distress  nor  an  action  for 
the  rent. 

So,  where  land  has  been  purchased  under  an  exe- 
cution against  the  mortgagor,  and  the  purchaser 
brings  an  action  against  the  tenant  of  the  mort- 
gagor for  rent  accruing  subsequently  to  the  pur- 
chase, the  tenant  cannot  plead  that  after  the  demise 
to  him,  his  lessor  mortgaged  the  land,  that  the  mort- 
gage had  become  forfeited,  and  that  the  mortgagee 
distrained  upon  him  for  the  rent  that  afterwards 
accrued,  and  which  included  the  rent  claimed  by 
the  purchaser. 

Citations— 4  Johns.  215;  Doug.;  279;  Bac.  Abr.  tit- 
Mortgage,  C;  Cro.  Jac..  660;  Cro  Car.,  303! 
Woodfall,  L.  &  T.,  174,  285,  2d  Ed.,  380;  Gilb. 
Dist.,  28. 

TN  ERROR,  to  the  Mayor's  Court  of  the  City 
J-  of  Albany. 

The  defendant  in  error  brought  an  action 
of  debt  for  rent  against  the  plaintiff  in  error 
in  the  court  below.  The  declaration  stated  a 
demise  of  the  premises,  situated  in  the  Cily 
*of  Albany,  on  the  1st  of  May,  1807,  [*29O 
from  one  Robert  Cameron  to  the  defendant 
below,  for  one  year,  at  the  rent  of  $150,  pay- 
able quarterly  ;  that  in  the  March  Term,  1817, 
of  the  court  below,  one  Condi  recovered  a 
judgment  against  Cameron,  on  which  a  fieri 
facias  was  issued,  the  premises  levied  upon, 
and  on  the  10th  of  November,  1817,.  sold  to 
the  plaintiff  below,  at  public  auction,  as  the 
highest  bidder,  and  conveyed  to  him  by  the 
sheriff.  The  plaintiff  claimed  the  rent  for 
two  quarters,  which  became  due  on  the  1st  of 
May,  arid  on  the  1st  of  February,  subsequent 
to  his  purchase,  amounting  to  $75. 

The  defendant  below  having  pleaded  nil 
debet,  afterwards  pleaded  puis  darrein  con- 
tinuance, that  on  the  27th  of  August,  1818,  one 
James  Kemp,  having  a  mortgage  in  fee  on  the 
premises  mentioned  in  the  plaintff's  declara- 
tion, duly  executed  by  Cameron  and  wife,  on 
the  18th  of  June,  1816,  and  which  became  for- 
feited on  the  17th  of  June  1817,  issued  a  war- 
rant to  his  bailiff  to  distrain  on  the  goods 
and  chattels  of  the  defendant  below,  for  eight 
months'  and  twenty  days'  rent  due  him  on  the 
1st  of  August  then  instant,  being  $84.03, 
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which  sum,  the  defendant  avers,  included  the 
rent  claimed  by  the  plaintiff,  and  that  a  dis- 
tress was  accordingly  made  for  that  sum. 

The  plaintiff  having  demurred  to  this  plea, 
and  the  defendant  joining  in  demurrer,  judg- 
ment was  rendered  thereon  for  the  plaint- 
iff below,  the  defendant  in  error.  The  case 
was  submitted  to  the  court  without  argument. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  single  question  in  this  cause  is,  whether 


train,  where  the  lease  was  given  anterior  to 
the  mortgage.  It  appears  to  be  an  established 
principle  that  a  person  who  has  not  the 
Reversion  cannot  distrain  of  common  [*292 
right,  (Woodf.,  285,  3d  ed.,  380  ;  Gilb.  L.  of 
Dist.,  28.) 

After  a  pretty  full  consideration  of  the  case, 
I  incline  to  the  opinion  that  a  mortgagee  of 
premises  cannot  distrain  for  rent  accruing  on 
a  lease  given  by  the  mortgagor  subsequent  to 
the  mortgage.  There  is  no  adjudged  case 
which  countenances  the  contrary  doctrine,  and 


A  mortgagee  can  distrain  for  rent,  accruing  on    there  are  strong  reasons  against  it,  arising  from 
a  lease  made  by  the  mortgagor  after  the  exe-    the  consideration  that  there  is  no  privity  of 


•cution  of  the  mortgage,  and  whilst  the  mort- 
gagor remained  in  possession.  The  defendant 
in  error,  who  was  plaintiff  in  the  court  below, 
has  sued  for  rent  accruing  on  the  lease  thus 
made,  in  virtue  of  a  sale  on  execution  of  the 
mortgagor's  right  in  the  premises;  and  I  do  not 
understand  that  his  right  to  maintain  the  suit 


contract  or  estate  between  such  a  mortgagee 
and  the  tenant.  The  mere  legal  ownership  of 
the  land  cannot  authorize  either  an  action  or  a 
distress  for  the  rent.  The  mortgagor  holds,  it 
is  true,  upon  an  implied  consent  and  agree- 
ment, existing  between  him  and  the  mortgagee; 
and  according  to  the  decisions  of  this  court. 


would  be  be  denied,  as  between  these  parties,  I  is,  on  that  principle,  entitled  to  notice  to  quit 


before  he  can  be  proceeded  against  as  a  tres- 
passer ;  but  it  would  be  going  too  far  to  -say 
that  he  might  make  leases,  which  the  mort- 

*]  gage  the  goods  of    the  *plaintiff   in    gagee  might  or  might  not  affirm  at  his  election. 

have  been  distrained,  and  sold  to  pay  the  j  The  relation  between  them  does  not  imply  a 

'---  *"• right  on  the  part  of  the  mortgagor  to  lease. 

Having  already  decided  that  there  exists  no 
privity  between  the  mortgagee  and  one  hold- 
ing under  the  mortgagor  by  a  conveyance  sub- 
sequent to  the  mortgage,  we  have,  in  effect, 


but  for  the  mortgage,  which  was  anterior  to 

the  judgment  on  which  the  sale  was  made  to 

the  plaintiff  below  ;  and   u.nder  which  mort- 

291*]  gage  the  goods  of    the 

error 

rent  now  in   question.     The  question   turns 

upon  this,  whether  there  is  such  privity  of 

•estate,  or  contract,  or  right,   as  between   the 

lessee  of  a  mortgagor,  upon  a  mortgage  exe- 
cuted before  the  giving  the  lease,  and  themort- 

gagee,  as  will  authorize  the  latter  to  distrain  j  decided  the  present  question  ;  for  it  would 

seem  to  be  an  incontestible  proposition,  that 
no  man  can  distrain  for  rent,  unless  a  privity 
of  contract  or  of  estate  exists  between  him  and 
the  party  of  whom  rent  is  claimed.  The 


for  rent. 

This  court  decided,  in  Jackxon  v.  Falter,  4 
Johns. ,  215,  that  where  a  person  held  under  a 
title  derived  from  the  mortgagor,  subsequent 


to  the  mortgage,  that  there  was  no  privity  of  |  remedy  by  distress  is  a  summary  process  given 

by  the  law,  enabling  the  party  to  do  himself 


contract  or  estate  between  him  and  the  mort- 
gagee ;  and  that,  consequently,  he  was  not 
entitled  to  notice  to  quit.  I  do  not  understand, 
from  the  points  stated  by  the  plaintiff's  coun- 
sel, that  he  insists  that  any  privity  exists  ;  his 
•doctrine  is,  that  the  mortgagee  has  an  election, 
either  to  proceed  against  the  tenant  as  a  tres- 
passer, or  to  affirm  the  lease,  and  proceed, 
either  by  an  action  or  by  distress,  to  recover 
the  rent. 

Great  stress  has  been  placed  on  the  case  of 
Mo**  v.  Gallimore  et  al. ,  Doug. ,  279-,  in  which 
it  was  decided,  that  where  a  .man  makes  a 
lease  for  years,  reserving  rent,  and  then  mort: 
gages,  that  the  mortgagee,  after  notice  to  the 
tenant  of  the  mortgagor,  is  entitled  to  the  rent 
in  arrear  at  the  time  of  the  notice,  and  to  the 
subsequently  accruing  rent,  and  has  a  right  of 
distress  after  such  notice.  In  a  note  to  Ba- 
con's Abr. ,  tit.  Mortgage  C,  it  is  stated  "  that 
a  mortgagor  being  considered  in  the  nature  of 
a  tenant  at  will,  it  follows  that  if  he  makes  a 
lease  subsequent  to  the  mortgage,  the  mort- 
gagee may  treat  the  lessee  as  a  wrong-doer  or 


justice,  in  a  prompt  manner.  It  will  in  no 
case  lie,  unless  an  action  could  be  maintained 
for  the  rent ;  and  if  there  be  no  privity  of 
contract  or  estate,  most  certainly  an  action 
could  not  be  maintained. 

Judgment  affirmed, 

Cited  in— 20  Johns.,  61 ;  8   Wend.,  585 ;  65  N.   Y., 
429;  16  Barb..  472;  17  Mich.,  363. 


JACKSON,  ex  dem.  BEM>EN  ET 

v. 
THOMAS. 


Ejectment — Boundary  of  MinisinJc  Patent — Po.«- 
xession  without  Coloi-of  Title — Deemed  in  Sub- 
servience to  Legal  Owner — If  Ponxesaor  Qain 
Colorable  Title  Aftencardx,  Ponse&sion  it 
Deemed  Adverse  from  that.  Time. 

The  western  boundary  of  the  Minisink  patent  is 
not,  at  his  option  ;  and  Cro.  Jac.,  bOU,  ana  i  formeti  by  the  eastern  boundaries  of  Wawayanda 
Cro.  Car.,  303,  are  referred  to  in  support  of  >  patent  and  the  patent  to  Evans,  which  make  one 
that  doctrine  ;  but  neither  of  those  cases  war-  continued  unbroken  line,  and  is  situated  at  the  foot 
^.,»t  n,n  r^u;™  ™.  ^  »HQ~  ™i.,fQ  of  „)!  t~  i  of  the  east  side  of  the  Shawangrunk  mountains. 

A  person  who  enters  without  claim  or  color  of 
title,  is  deemed  to  be  in  possession,  in  subservience 
to  the  legal  owner,  and  no  length  of  time,  unac- 
companied with  any  change  in  the  character  of  his 
possession,  will  render  it  adverse ;  but  if  he  after- 


rant  the  position,  nor  do  they  relate  at  all  to 
the  relative  rights  of  a  mortgagee  and  a  tenant 
of  the  mortgagor. 

Wood  fall,   in  his  Treatise  on   the  Law  of 
Landlord  and  Tenant  (174,  286),  lays  down  the 


>o<ition  sanctioned  by  the  case  of  MOHS&  Oal- 
lim'>re,  and  constantly  marks  the  distinction, 
by  confining  the  right  of  the  mortgagee  to  dis- 


wards  obtains  u  good  or  colorable  title,  from  that 
period  an  adverse  possession  commences. 

Citations— 10  Johns.,  434:  Act,  Jan.  8, 1762,  sec.  «; 
Vol.  II.,  Smith's  ed.  Laws,  237. 
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rpHIS  was  an  act  of  ejectment,  commenced  in 
-L  August,1817,  for  the  recovery  of  lot  No.  41, 
293*]  *in  the  second  division  of  the  Mini- 
sink  patent,  in  the  town  of  Mamakating,  in  the 
County  of  Sullivan.  The  cause  was  tried  be- 
fore Mr.  Justice  Spencer,  at  the  Sullivan  Circuit, 
in  September,  1817. 

The  plaintiff  claimed  title  to  the  premises  in 
question,  under  the  patent  granted  to  Ebenezer 
Willson,  Lancaster  Symms  and  others,  com- 
monly called  the  Miiiisink  patent.  The  patent 
was  dated  the  28th  of  August,  1704,  and  the 
lands  granted  were  described  therein,  as  "lying 
and  being  in  Orange  and  Ulster  Counties,  be- 
ginning at  a  certain  place  in  Ulster  County, 
aforesaid,  called  Hunting  House,  or  Yaagh 
House,  lying  to  the  northeast  of  the  land  called 
Baske's  land  ;  thence  to  run  west  by  north, 
until  it  meet  with  the  Fishkill  or  main  branch 
of  the  Delaware  River  ;  thence  to  run  south- 
erly to  the  south  end  of  Great  Minisink  Island  ; 
thence  due  south  to  the  land  lately  granted  to 
John  Bridges  and  company,  a"nd  so  along  that 
patent,  as  it  runs  northward,  and  the  patent  of 
Captain  John  Evans  ;  and  thence  to  the  place 
it  first  began."  The  patent  granted  one  three 
and  twentieth  part  of  the  land  described,  to 
Lancaster  Symms  and  his  heirs ;  and  the  les- 
sors of  the  plaintiff  deduced  a  regular  title, 
principally  by  descent,  from  Lancaster  Symms. 
A  partition  of  the  patent  was  made  by  com- 
missioners under  the  Colonial  Act 'of  the  8th 
of  January,  1762,  entitled  "An  Act  for  the 
More  Effectual  Collecting  of  His  Majesty's 
Quitrents  in  the  Colony  of  New  York,  and 
for  Partition  of  Lands  in  order  thereto  ;"  and 
lot  No.  41,  in  the  second  division  of  the  patent, 
was  allotted  to  Lancaster  Symms  in  severalty. 
The  defendant  was  in  possession  of  the  west 
part  of  this  lot. 

It  was  contended,  on  the  part  of  the  defend- 
ant, that  the  premises  were  not  within  the 
Minisiuk  patent,  and  for  this  purpose  the  fol- 
lowing patents  were  produced  in  evidence  : 

1.  The  patent  to  Captain  John  Evans,  dated 
294*]  September  *20th,  1694,  for  a  tract  of 
land,  described  as  follows:     "All  that  tract 
and  parcel  of   land  lying  and  being  situate 
upon  the  west  side  of  Hudson-'s  River,  begin- 
ning from  the  south  side  of  the  land  called  the 
Palts,  now  inhabited  by  Frenchmen,  and  ex- 
tending thence  southerly  along  the  said  Hud- 
son's River  to  the  land  belonging  to  the  Indians 
at  the  Murderer's  Kill  ;   and  extending  west- 
ward to  the  foot  of  the  high  hills.  Pitkiskakee 
and  Aiaskawasting ;    and   thence    extending 
southwesterly  all  along  the  said  hills  and  the 
river  called  Peakadasink,  to  a  water  pond  lying 
upon  the  said  hills." 

2.  The  patent  to  Doctor  John  Bridges  &  Co., 
dated  April  29,  1703,  for  "all  those"  tracts  or 
parcels  of  vacant  and  unappropriated  land  in 
the  County  of  Orange,   called  or   known  by 
the  name  of  Wawayanda,  and  of  some  other 
small  tracts  or  parcels  of  like  land  there,  being 
bounded  on  the  eastward  by  the  high  hills  of 
the  highlands,  and  the  patent  lands  of  Captain 
John  Evans,  on  the  north,  by  the  division  line 
of  the  said  County  of  Oranire  and  Ulster;  on 
the  westward  by  the  high  hills  to  the  eastward 
of  Minisink.  and  on  the  south  by  the  division 
line  of  the  Provinces  of  New  York  and  East 
New  Jersey." 
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3.  A  patent  to  Return  Holcomb,  dated  Jan- 
uary 22,  1790,  for  "all  that  certain  tract  of 
land,  situate  in  the  County  of  Ulster,  in  the 
town  of  Mamakating,  beginning  at  the  most 
westerly  corner  of  the  tract  of  land  laid  out 
for  Ebenezer  Holcomb,  and  running  thence 
south  forty-one  degrees  and  twenty  minutes, 
west  forty  chains  ;  then  south  forty-six  degrees 
and  thirty  minutes,  east  fifty  chains  and  fifty 
links,  to   the  northwest  bounds    of    a    tract 
granted   to   Archibald   M'Bride    and   others ; 
then  along  the  same  north  forty-one  degrees 
and  twenty  minutes,  east  forty  chains,  to  the 
said  tract  laid  out  for  Ebenezer  Holcomb  ;  and 
then  along  the  same  north  forty-six  degrees 
and  thirty  minutes,  west,  to  the  place  of  be- 
ginning, containing  two  hundred  acres."  This 
patent  covered  the  west  part  of  the  premises  in 
question. 

4.  A   patent  to  James  White  and  others, 
dated  May  18,  1761,  covering  the  residue  of 
the  premises  in  question.     *A11  the  [*29£> 
land  covered  by  this  patent  was  relinquished, 
on  the  trial,  by  the  plaintiff. 

John  Wilson,  a  witness  on  the  part  of  the 
defendant,  testifietl  that  the  Holcomb  patent 
lies  on  the  top  of  Shawangunk  mountain,  and 
includes  the  westerly  part  of  the  premises  in 
question,  and  that  the  easterly  part  was  con- 
tained within  the  bounds  of  the  patent  to- 
White  and  others  ;  that  the  Yaagh  House  is 
in  Mamakating  Hollow,  near  the  church;  that 
a  line  running  the  nearest  course  from  the 
Yaagh  House  to  the  east  foot  of  the  mountain, 
would  leave  the  premises  in  question  on  the 
south  side  of  it ;  and  that  the  Wawayanda 
patent  is  bounded  on  the  west  by  the  east  foot 
of  the  Shawangunk  mountain.  That  the  wit- 
ness, at  the  request  of  the  defendant,  had  been 
to  a  pond  lying  on  Shawangunk,  which  he  was 
informed  was  called  Merelange  ;  that  he  found 
the  pond  on  the  line  between  Nos.  8  and  9,  of 
the  sixth  division  of  the  Minisink  patent,  sixty 
chains  west  of  the  east  foot  of  the  mountains  ; 
and  that  the  outlet  from  Merelange  pond  was 
southeast. 

Samuel  Gunsalus,  another  witness  for  the 
defendant,  testified  that  he  was  more  than 
eighty-three  years  of  age  ;  that  the  pond  was 
first  shown  to  him  by  the  Indians,  who  called 
it  the  Merelange  or  Canetotheman;  that  he  well 
knows  the  SLutwangunk  mountain  and  Mama- 
kating hollow  ;  and  that  the  farm  called  the 
Martin  farm  lies  on  the  north  part  of  the  ex- 
pense lot,  No.  3,  of  the  Minisink  patent,  east 
of  the  Yaagh  House,  and  has  been  held  and 
improved  under  the  Minisink^patent  for  more 
than  fifty  years. 

Samuel  Bodle,  another  witness  for  the  de- 
fendant, testified  that  the  pond  was  never 
known  as  a  corner  of  any  patent ;  that  it  lies 
near  West  Falls  in  Minisink  ;  that  the  east  face 
of  the  mountain  was  all  cultivated  and  claimed 
and  held  under  the  Minisink  patent  ;  that  he 
never  heard  it  disputed  that  the  mountain  was 
a  part  of  the  Minisiuk  patent ;  and  that  the 
lands  in  Mamakating  Hollow,  west  of  Shawan- 
gunk mountain,  have  always  been  reputed  to 
be  held  under  the  Minisink  patent. 

Timothy  Doolittle,  also  a  witness  for  the  de- 
fendant, testified  that  at  the  time  the  Holcomb 
patent  was  granted,  and  a  number  of  years  be- 
fore 1790,  Holcomb  lived  on  part  *of  [*296 
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the  land  covered  by  the  patent,  but  not  on  the 
premises  in  question  ;  that  he  sold  to  Ebenezer 
Holcomb,  Jr.,  who  remained  in  possession  till 
about  six  years  ago  ;  that  the  defendant  was  in 
possession  of  the  premises  about  twenty  or  j 
twenty-five  years,  and  that  he  bought  the  pos- 
session ;  that  several  years  ago  one  Schoon- 
maker  came  on  the  mountain,  and  was  about 
obtaining  a  patent  for  the  same,  as  vacant  land, 
the  occupants  being  in  possession  without  title, 
and  it  was  then,  agreed  that  Schoonmaker 
should  procure  patents  to  the  occupants,  for 
the  lands  possessed  by  them,  and  that  he  should 
have  the  rest ;  that  at  the  time  the  patent  was 
granted  to  Holcomb,  the  defendant  was  not  in 
possession  of  the  premises  in  question  ;  that 
the  west  part  of  the  premises  in  question,  which 
is  not  covered  by  White's  patent,  has,  ever 
since  the  patent  to  Holcomb.  been  held  by 
Holcomb,  and  those  who  have  purchased  of 
him  ;  and  that  the  defendant  is  in  possession, 
claiming  title  under  that  patent. 

William  W.  Sacket,  a  surveyor,  was  then 
called  by  the  plaintiff,  and  testified  that  the 
north  line  of  the  Wawayanda  patent  is  a  con- 
siderable distance  north  of  the  land  mentioned 
by  Willson  and  the  other  witnesses  ;  that  the 
line  called  the  new  northwest  line,  run  by  Mr. 
(Jolden,  would  strike  No.  33,  in  the  second  di- 
vision of  Minisiuk  patent ;  that  Nos.  1  and  2 
of  the  sixth  division  of  that  patent  were  pur- 
chased of  the  Minisiuk  proprietors,  and  were 
held  under  that  patent  ;  that  all  that  part  of 
the  sixth  division  lying  north  of  the  present 
established  line  of  the  State  of  New  Jersey, 
has  always  been  reported  to  belong  to  the  same 
patent  since  the  establishment  of  that  line;  that 
he  knows  the  line  established  between  the 
Hardenbergh  and  Minisink  patents,  from  the 
Yaagh  House  easterly,  which  line  was  settled 
by  the  Hardenbergh  proprietors,  as  the  south 
line  of  great  lot  No.  27  ;  that  he  had  always 
understood  that  the  lands  south  of  that  line 
were  held  under  the  Minisink  patent,  and  that 
Mamakating  Hollow,  south  of  that  line,  had 
been  possessed  for  a  great  many  years  under 
the  Miuisink  proprietors  ;  that  lot  No.  46,  in 
the  first  division  of  that  patent,  was  sold  many 
years  ago  to  the  present  occupants,  under  the 
Minisink  title;  that  a  line  from  the  pond,  men- 
tioned by  Willson,  to  the  Yaagh  House,  would 
297*]  run  across  the  *sixth  division,  and  No. 
46  of  the  first  division,  and  through  Mamakat- 
ing Hollow,  and  cut  off  the  principal  part  of 
the  Martin  farm  ;  and  that  the  second  and 
sixth  divisions  are  located  on  the  east  face  of 
the  mountain. 

The  plaintiff  then  produced  in.  evidence  an 
exemplification  of  the  Hardenbergh  patent, 
dated  the  20th  of  April,  1708,  the  boundaries 
of  which  are  as  follows  :  "a  certain  tract  of 
vacant  and  unappropriated  land,  situate  in  the 
Counties  of  Ulster  and  Albany,  beginning  at 
the  Sandbergh  or  hills,  at  the  northeast  corner 
of  the  land  granted  to  Ebenezer  Willson,  Der- 
ick  Vanderbergh,  &c.,  at  Minisink;  so  running 
all  along  their  line, northwest  erly.asthesaid  line 
runs,  to  the  Fishkill  or  river,  and  so  to  the 
head  thereof,  including  the  same  ;  thence  on  a 
direct  line  to  the  head  of  a  certain  small  river, 
commonly  known  by  the  name  of  Cartwright's 
Kill,  and  so  by  the  northerly  side  of  the  said 
kill  or  river,  to  the  northernmost  bounds  of 
JOHNS.  REP.,  16. 


Kingstown,  on  the  said  kill  or  river  ;  thence 
by  the  bounds  of  Kingstown,  Hurley,  Marble- 
town.  Rochester  and  other  patented  lands  to 
the  southward  thereof,  to  the  Sandbergh,  the 
place  where  it  first  began." 

The  defendant  then  produced  in  evidence  an 
office  copy  of  the  patent  granted  to  Col.  Henry 
Beekman  and  others,  commonly  called  the 
Rochester  patent,  dated  the  25th  of  June,  1703, 
the  boundaries  of  which  are  as  follows  :  "all 
that  tract  or  parcel  of  hind,  Ij'ing  and  being 
in  the  County  of  Ulster  aforesaid,  and  begin- 
ning at  the  south  bounds  of  the  land  now  in 
the  possession  of  John  Van  Camp  ;  from 
thence  running  with  a  southeast  line  to  the 
land  of  Capt.  John  Evans,  and  so  along  the 
the  northwest  bounds  of  the  said  Capt.  Evans, 
his  land,  till  you  come  over  against  the  Sand 
Hills  ;  from  thence  with  a  northwest  line  I o  the 
great  mountains,  commonly  called  the  Blue 
Hills  ;  thence  northeast,  something  northerly, 
along  the  said  hills  to  the  bounds  of  Mnrble- 
town  ;  and  from  thence  along  the  bounds  of 
Marbletown  to  the  place  where  first  begjin." 

A  verdict  was  taken  for  the  plaintiff,  subject 
to  the  opinion  of  the  court  on  the  above'  case. 

Mr.  L.  Billing*  for  the  plaintiff. 

* Messrs.  Baker  and  Setts,  contra.         [*i£98 

The  principal  question  related  to  the  loca- 
tion of  the  premises ;  and  as  the  arguments 
would  not  be  understood  with  a  reference-  to 
the  map,  it  is  not  thought  necessary  to  state 
them. 

SPENCKR,  Oh.  J.,  delivered  the  opinion  of 
the  court  : 

Two  questions  have  been  made  on  the  argu- 
ment :  1.  Are  the  premises  included  in  the 
Minisink  patent.  2.  Has  there  been  an  ad- 
verse possession  for  a  sufficient  length  of  time 
to  bar  the  plaintiff's  right  of  entry. 

The  premises  in  dispute  are  part  of  lot  No. 
41,  lying  near  the  top  of  (and  a  little  east 
thereof)  the  Shawangunk  mountain,  and  west 
of  the  foot  of  the  mountain.  It  appeared  to 
be  conceded  that  if  the  Minisink  patent  ran 
along  the  foot  of  the  mountain  on  the  east  side, 
so  far  north  as  that  a  west  line  was  to  be  run 
to  the  Hunting  House,  or  Yaagh  House,  then 
lot  No.  41  fell  within  that  patent,  and  the  les- 
sors of  the  plaintiff  had  deduced  a  title  to  it. 

The  last  or  closing  line  in  the  Minisink 
patent  is  the  only  one  in  dispute,  for  it  is  con- 
ceded that  the  place  of  beginning  is  at  the 
Yaagh  House ;  and  that  is  a  notorious  and  un- 
disputed monument.  The  previous  bounda- 
ries and  courses  of  the  patent  were  east  of  the 
Shawangunk  mountain,  and  upon  the  line  of 
the  patent  granted  to  John  Bridges  &  Co.,  and 
then  the  course  is  thus:  "and  so  along  that 
patent  (Bridges'  patent)  as  it  runs  northward, 
and  the  patent  of  Capt.  Johns  Evans,  and  then 
to  the  place  of  beginning."  Now,  it  is  clear 
from  the  evidence  in  the  case,  that  the  patents 
to  Bridges  &  Co.  and  Capt.  Evans  presented 
one  continued  unbroken  line,  and  that  Evans' 
patent  ran  along  the  foot  of  the  Shawamrunk 
mountain  on  the  east  side  of  it,  opposite  to  a 
line  due  west  to  the  Yaagh  House.  This  was 
the  construction  of  that  patent  adopted  by  this 
court  in  Jnckzon  v.  Francs,  10  Johns. ,  434,  and 
it  is  supported  by  the  evidence  in  the  cause. 
The  Minisink  patent  is  inexplicit  as  to  the 
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precise  point  on  the  line  of  Evans' patent,  from 
which  the  closing  line  to  the  place  of  begin- 
ning is  to  be  run  ;  but  the  facts  in  the  case  de- 
cide that. 

299*]  *Before  the  Revolutionary  War,  the 
patent  of  Minisink  was  divided  by  Commission- 
ers, appointed  in  pursuance  of  the  Colonial  Act 
of  the  8th  of  January,  1762(Vol.  II.  of  Smith's 
ed.  laws,  237),  and  the  9th  section  of  that  Act 
required  the  outlines  of  the  patent  to  be  sur- 
veyed by  the  Surveyor-General ;  after  this 
length  of  time  we  must  intend  that  this  direc- 
tion was  fulfilled.  At  this  remote  period,  the 
act  of  a  public  officer  in  ascertaining  the 
boundaries  of  a  patent,  under  the  direction  of 
the  Legislature,  is  entitled  to  high  considera- 
tion, as  evidence  of  the  sense  of  government ; 
not  that  such  an  act  would  control,  in  cases 
where  the  boundaries  were  certain  and  ex- 
plicit ;  but  in  cases  where  they  are  vague  and 
uncertain,  as  it  must  be  confessed  they  are 
in  regard  to  Evans'  patent,  the  acts  of  the 
Surveyor-General,  adopted  by  the  Commis- 
sioners, and  acted  upon  by  the'proprietors,  are 
of  very  high  authority.  The  situation  of  the 
places  referred  to  in  the  patent,  and  the  lines 
run,  were  then  within  the  knowledge  of  many 
persons  ;  and  we  cannot  expect,  at  this  late 
day,  the  same  light  which  the  officers  of  gov- 
ernment then  had.  Independently  of  this, 
the  evidence  shows  that  lots  Nos.  1  and  2,  in 
the  6th  division  of  the  Minisink  patent,  were 
purchased  of  the  Minisink  proprietors,  and  are 
held  under  that  patent ;  and  those  lots  on  the 
east,  run  down  to  the  foot  of  the  Shawangunk 
mountain.  It  is  proved  that  the  proprietors 
of  the  Minisink  and  Hardenbergh  patents  have 
a  settled  and  established  boundary  between 
them,  and  that  the  premises  in  question  lie 
south  of  that  line ;  and  that,  in  general,  the 
lands  south  of  that  line  have  always  been  held 
under  the  Minisink  patent ;  that  the  lands  in 
Mamakatiog  hollow,  south  of  that  line,  es- 
pecially, have  been  held,  for  a  great  number  of 
years,  under  the  Minisink  patent ;  and  partic- 
ularly lot  No.  46,  in  the  first  division  of  the 
Minisink  patent,  lying  north  of  the  premises 
in  dispute,  and  east  of  the  the  top  of  the  Sha- 
wangunk mountain,  is.  and  has  been  for  many 
years,  held  under  the  Minisink  patent. 

These  facts,  in  my  opinion,  settle  the  ques- 
tion, and  we  must  pronounce  the  premises  in 
dispute  to  lie  within  the  Minisink  patent,  and 
therefore  as  belonging  to  the  lessors  of  the 
plaintiff. 

The  defense  set  up  was  that  the  defendant 
3OO*]  held  adversely  *to  the  plaintiffs,  and 
had  so  held  possession,  undercolor  of  title,  for 
more  than  twenty  years  prior  to  the  commence- 
ment of  this  suit. 

The  defendant  gave  in  evidence  two  patents, 
the  one  to  James  White  and  others,  dated  the 
18th  day  of  May,  1761,  and  the  other  to  Return 
Holcoinb,  dated  the  22d  of  January,  1790; 
and  it  was  then  proved  that  the  patent  to 
White  covered  the  easterly  part  of  the  prem- 
ises in  question,  and  the  patent  to  Holcomb 
the  westerly  part  thereof,  and  thereupon  the 
plaintiff  relinquished  any  claim  to  that  part  of 
the  premises  included  in  the  patent  to  White. 

It  was  then  proved  by  a  witness  that  he 
knew  the  Holcomb  patent,  and  that  at  the  time 
it  was  granted,  and  a  number  of  years  before, 
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Holcomb  lived  on  part  of  the  land  covered  by 
the  patent,  but  not  on  the  premises  in  ques- 
tion. That  several  years  ago  one  Schoomaker 
was  about  obtaining  a  patent  for  the  lands  on 
the  mountain,  as  vacant  lands,  at  which  time 
the  possessors  had  no  title ;  and  it  was  then 
agreed  that  Schoonmaker  should  procure  pat- 
ents to  the  occupants  for  the  lands  possessed 
by  them,  and  that  he  should  have  the  rest 
That,  at  the  time,  the  patent  was  granted  to 
Holcomb,  the  defendant  was  not  in  possession 
of  the  premises ;  that  the  west  part  of  the 
premises  not  covered  by  White's  patent,  have, 
ever  since  the  patent  to  Holcomb,  been  held 
by  Holcomb,  and  those  who  have  purchased 
of  him,  and  that  the  defendant  is  in  posses- 
sion, claiming  title  under  that  patent. 

It  appears  to  me  that  an  adverse  possession 
is  abundantly  made  out.  When  the  patent 
was  granted  to  Holcomb,  he  did  not  live  on 
the  premises  in  question ;  but  ever  since 
the  granting  of  the  patent,  that  part  of  the 
premises  not  included  in  White's  patent  have 
been  held  by  Holcomb,  and  those  who  have 
purchased  of  him,;  and  the  fact  is  proved  that 
the  defendant  is  in  possession,  claiming  title 
under  Holcomb's  patent,  and  he  certainly  en- 
tered into  possession  since  the  granting  of  the 
patent  to  Holcomb,  for  his  possession  has  been 
for  twenty  or  twenty- five  years.  The  objec- 
tion to  the  adverse  nature  of  the  possession  is, 
that  there  is  no  privity  between  the  defendant 
and  Holcomb,  and  that  the  defendant's  pos- 
session, in  its  origin,  was  not  adverse. 

*The  first  objection  is  not  sustained  [*30 1 
by  the  facts,  for  the  proof  is  that  the  defend- 
ant is  in  possession,  claiming  title  under  Hoi- 
comb's  patent,  and  that  the  premises  not  in- 
cluded in  White's  patent,  have,  ever  since  the 
patent  to  Holcomb,  been  held  by  him  and  those 
who  have  purchased  of  him.  The  evidence 
was  not  objected  to  at  the  trial,  nor  were  the 
deeds  from  Holcomb  called  for  or  insisted 
upon  as  the  best  evidence  of  the  facts ;  we 
must,  therefore,  consider  these  facts  as  well 
proved. 

If  the  defendant  was  not  in  possession  when 
Holcomb's  patent  issued,  and  the  case  shows 
he  was  not,  and  if  these  premises  have  been 
held,  ever  since  that  patent  issued,  by  Hol- 
comb and  those  claiming  under  him,  then  the 
defendant's  possession  was,  in  its  inception, 
adverse. 

The  principle,  however,  that  possession 
must,  in  its  inception,  be  adverse,  and  con- 
tinue so,  is  not  well  understood.  In  those 
cases  in  which  that  observation  occurs,  nothing 
had  happened  to  change  the  character  of  the 
first  possession,  and  that  was  considered  as 
denoting  quo  dnimo  the  possession  was  held 
after  the  first  entry. 

If  one  enter  on  land  without  any  title  or 
claim  or  color  of  title,  the  law  adjudges  the 
possession  to  be  in  subservience  to  the  legal 
owner,  and  no  length  of  possession  will  ren- 
der the  holding  adverse  to  the  title  of  the 
owner;  but  if  a  man  enters  on  land,  without 
claim  or  color  of  title,  and  no  privity  exists 
between  him  and  the  real  owner,  and  such 
person  afterwards  acquires  what  he  considers 
a  good  title,  from  that  moment  his  possession 
becomes  adverse.  I  am  not  sensible  that  the 
court  have  ever  held  a  contrary  doctrine. 
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In  the  present  case,  even  Holcomb  was  not 
in  possession  of  these  premises  when  his  patent 
issued,  though  he  entered  immediately  after. 
It  appears  to  me  that  an  adverse  possession  for 
a  sufficient  length  of  time  to  bar  the  plaintiff's 
right  of  entry,  is  clearly  established  by  the 
evidence. 

Judgment  for  the  defendant. 

N.  B.  In  the  case  of  Jackson,  ex  dem.  Bel- 
den  etal.,  v.  Daniel  Godfrey,  Jr.,  the  same 
judgment  was  rendered. 

Cited  in— 5  Cow.,  350,  484;  8  Cow.,  617;  5  Wend., 
534;  65  N.  Y-,  145;  15  Barb.,  490;  17  Barb.,  666;  37 
Super.,  199;  5  Wall.,  282;  42  Wis.,  395;  62  Ind.,  238. 


3O2*]  *JACKSON,  ex  dem.  WHITE, 

V. 

ANN  CARY. 

Real  Property — Deed  of  Bargain  and  Sale —  Uxe 
Must  be»Limited  to  Bargainee — Effect  of  Such 
Deed  to  Husband  and  Wife  in  Trust  for  Heirs 
— On  Death  of  Husband  Legal  Estate  Veste  In 
Wife — Interest  of  Heirs  Equitable  Merely — 
Ejectment — Acceptance  of  Deed  to  Husband 
and  Wife  does  not  Preclude  Wife  Setting  up 
Independent  Title — Parol  Evidence. 

In  a  deed  of  bargain  and  sale,  the  use1  can  be  lim- 
ited to  no  other  person  than  the  bargainee  in  whom 
alone  the  legal  estate  can  be  executed :  and  there- 
fore, if  A  bargain  and  sell  to  B  and  C  his  wife  in  fee, 
in  trust  forthe  heirsof  B  on  the  body  of  C  begotten, 
or  to  be  begotten,  the  legal  estate  vests  on  the  bar- 
gainees and  passes  after  the  death  of  B  to  C,  his 
wife,  and  not  to  the  heirs  of  B  begotten  on  the  body 
of  C,  whose  interest  is  of  a  kind  which  can  only  be 
unforced  in  equity;  and  as  in  an  action  of  eject- 
ment, the  legal  title  merely  is  regarded,  a  grantee  of 
one  of  the  heirs  cannot  recover  against  the  wife  and 
survivor. 

Where  the  wife  has  a  perfect  title  to  land,  and  a 
deed  of  the  same  land  is,  afterwards,  executed  by  a 
third  pei-son  to  her  and  her  husband,  and  accepted 
by  them,  this  does  not  preclude  her  from  settinar  up 
her  original  title,  nor  is  she  bound  by  any  limita- 
tions or  trusts  in  the  deed. 

The  parol  declarations  of  a  person  having  title  to 
land  are  inadmissible  as  evidence  to  defeat  that  title, 
it  being  contrary  to  the  Statute  of  Frauds. 

Citations— 3  Johns.,  396 ;  8aud.  TJ.  &  Tr.,  315 ;  Shep. 
Touch.,  505,  506,  507  ;  8  Car.  B.  R.;  Cruise,  tit.  12,  ch. 
2,  sees.  11,  13,  24 :  1  Atk.,  591 ;  8  Johns.,  488 ;  16 
Johns.,  110. 

THIS  was  an  action  of  ejectment  brought  to 
recover  an  undivided  eighth  part  of  about 
six  thousand  acres  of  land  in  the  County  of 
Otsego.     The  cause  was  tried  before  Mr.  Jus- 
lice  Plait,  at  the  Otsego  Circuit,  in  June,  1818. 

The  premises  in  question  were  part  of  a 
patent  granted  to  George  Croghan  and  ninety- 
nine  otliers  for  one  hundred  thousand  acres  of 
land.  The  other  proprietors  released  to  Crog- 
han, who  by  deed  dated  March  2.  1770,  con 
veyed  the  pYemises  to  Augustine  Prevost  ;  and 
Augustine  Prevost  and  wife,  by  deed  dated 
June  29.  1771,  conveyed  the  same  to  Cornelius 
P.  Low,  who  died  about  the  year  1791,  leaving 
the  defendant  his  only  child  and  heir  at  law. 

The  plaintiff  founded  his  claim  upon  a  deed 
dated  the  20th  of  October,  1790,  from  Helena 
Kip,  widow  and  sole  devisee  of  Henry  Kip, 
deceased,  and  Henrv  H.  Kip  to  Richard  Cary 
the  elder,  and  the^defendant  Ann,  his  wife. 
This  deed  was  expressed  to  be  given  for  the 
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|  consideration  of  £425,  and  granted  to  the  par- 
|  ties  of  the  second  part  (being  in  their  posses- 
sion by  virtue  of  a  bargain  and  sale  bearing 
date  the  day  before,  and  by  force  of  the  statute, 
i  &c.),  a  tract  of  six  thousand  and  sixty  acres 
!  formerly  conveyed  by  G.  Croghan  to  A.  Pre- 
j  vost,  and  lately  conveyed    by  the  sheriff  of 
Montgomery    to    Henry    Kip,  deceased,  and 
Henry  H.  Kip,  to  have  and  to  hold  the  same 
unto  the  said  parties  of  the  second  part,  their 
!  heirs  and  assigns,  to  the  only  proper  use  and 
I  behoof  of  the  said  parties  of  the  second  part, 
1  their  heirs  and  assigns  :     "In  trust,  neverthe- 
less, to  and  for  the  only  proper  use  of  the  heirs 
of  him,  the  said  Richard  Cary,  party  hereto, 
|  on  the  body  of  her,  the  said  Ann,  the  wife  of 
;  the  said  Richard  Cary,  forever,  whether  the 
!  same  are  already  begottou  or  to  be  begotten  ; 
;  provided  always,  and  this  trust  is  upon  this 
condition,  nevertheless,  that  it  shall  and  may 
;  be  *lawf ul  to  and  for  the  said  Richard  [*3OS 
|  Gary  and  Ann  Cary  to  grant,  bargain,  sell, 
aliene,  releaseand  convey  unto  Edward  Plurtin 
of  Stonington,  in  Connecticut,  his  heirs  and  as- 
signs, a  farm  containing  three  hundred  acres 
of  land,  &c.,  and  also  to  let  out  in  leases  re- 
newable from  time  to  time, or  to  grant,  bargain, 
sell,  aliene,  release  and  convey  in  fee  simple, 
by  mortgage,  or  otherwise,  to  any  person  or  per- 
sons, a  quantity  of  the  above  released  premises 
not  exceeding  three  thousand  acres  of  laud,  in- 
cluding the  aforesaid  and  described  farm  of 
three  hundred  acres  of  land;  and  out  of  such 
sale  or  sales  to  pay  and  to  retain  to  their  own 
use  the  sum  of  £425  lawful  money  aforesaid, 
the  consideration  money  above  mentioned,  paid 
by  them  out  of  their  own  proper  money,  and 
the  interest  thereof,  together  with  all  costs  and 
charges  as  may  arise  or  happen  by  reason  or 
means  of  such  sale  or  sales ;   and  the  overplus 
money  to  have  and  to  hold  in  trust  to  and  for 
the  use  of  their  heirs,  as  before  limited  and 
expressed." 

Richard  Cary,  the  grantee,  came  on  the 
premises  as  early  as  the  year  1790  or  1791,  and 
within  one  or  two  years  afterwards  removed 
his  family  there  and  continued  to  occupy  the 
premises  until  his  death,  which  happened  ten 
or  twelve  years  before  the  trial;  and  the  defend- 
ant has  ever  since  remained  in  possession.  Cary, 
the  elder,  the  grantee  in  the  last  mentioned 
deed,  left  Richard  Cary,  the  younger,  and 
seven  other  children  ;  and  Richard  Cary,  the 
younger,  by  deed  dated  tile  14th  of  April,  1809, 
conveyed  to  the  plaintiff's  lessor  and  one  See- 
lye,  all  his  right  and  interest,  being  one  eighth 
part  of  the  premises  in  question.  In  May,  1810, 
Seelye  released  all  his  interest  to  the  lessor  of 
the  plaintiff. 

A  witness  testified  that  both  before  and  after 
the  deed  from  R.  Cary,  the  younger,  he  had 
many  conversations  with  -the  defendant  in  re- 
lation to  the  interest,  and  the  interest  of  her 
children  in  the  premises,  and  in  relation  to  the 
title  ;  that  in  all  these  conversations  the  de- 
fendant never  pretended  that  she  had  any  other 
interest  or  title  than  what  was  given  by  the 
deed  from  Helena  and  Henry  H.  Kip;  and  that 
by  the  legal  construction  of  that  deed,  she  sup- 
posed that  she  had  a  life  estate  in  the  premises 
and  nothing  more.  The  witness  stated  that  the 
reason  of  his  inquiring  into  the  title  to  the 
premises  was,  that  he  had  been  engaged  in  ne- 
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304^*]  gotiating  *a  purchase  of  some  of  the 
rights  of  the  children  of  R.  Gary,  the  elder,  in 
the  property  ;  that  his  conversations  with  the 
defendant  were  had  in  reference  to  the  con- 
templated purchase,  and  that  in  all  these  con- 
versations the  defendant  admitted  the  right  of 
the  children  to  sell  when  of  age,  subject  to  the 
life  estate  which  she  claimed  under  the  deed 
from  the  Kips. 

A  verdict  was  found  for  the  plaintiff,  subject 
1o  the' opinion  of  the  court  on  a  case,  which 
was  submitted  to  the  court  without  argument. 

SPENCER,  Oh.  J.,  delivered  the  opinion  of  the 
court : 

The  first  objection  to  the  deed  from  the  Kips 
is  that  it  is  a  deed  of  bargain  and  sale,  and  that 
upon  such  a  deed  a  use  cannot  be  limited  to 
any  other  person  than  the  bargainee.  This 
court  adopted  and  recognized  that  principle  in 
Jackson  v.  Myers,  3  Johns.,  396.  Sanders,  in 
his  Treatise  on  Uses  and  Trusts,  gives  this 
question  a  very  full  discussion.  He  says  (p. 
315):  "  That  the  nature  of  the  estate  since  the 
Statute  is  the  same  as  it  was  before  ;  that  the 
bargainee  is  still  but  a  ceslui  que  une,  and 
though  he  has  a  legal  instead  of  a  fiduciary 
estate  since  the  statute,  yet,  that  legal  estate  is 
made  such  by  force  of  the  Statute  of  Uses,  and 
not  according  to  the  rules  of  the  common  law. 
Upon  this  principle  it  has  been  held,  and  is  now 
established,  that  no  use  can  be  limited  to  arise 
out  of  the  estate  of  the  bargainee  to  a  third  per- 
son,1 for  that  would  be  to  limit  a  use  to  arise 
upon  a  use.  Therefore,  if  A  bargains  and  sells 
in  fee  to  C,  to  the  use  of  A  (the  bargainer),  or 
to  any  other  person  for  life,  or  in  fee,  this  lim- 
5JO5*]  itation  to  the  use  is  *void.  But  though 
this  declaration  of  the  use  is  void  as  a  use,  yet 
it  has  been  a  question  whether  it  would  not  be 
supported  as  a  trust  in  chancery."  And  he  ap 
prehends  it  would  be  supported  in  that  court. 
Shepherd,  in  his  Touchstone  (505-507),  holds 
the  same  doctrine.  He  observes  that  if  one 
seised  of  land  in  fee  bargain  and  sell  it,  or 
make  a  lease  of  it  to  another  in  trust,  or  for 
the  benefit  of  a  third  person,  this  is  but  a 
chancery  trust  in  this  third  person, as  was  clearly 

1.-  Though  a  use  cannot  be  limited  on  a  bargain 
and  Pale  to  any  person  but  the  bargainee:  yet,  by 
a  lease  and  release,  a  use  may  be  limited  to  third 
persons,  the  possession  of  the  releasee  being1  suf- 
ficient to  serve  such  uses.  As.  if  A  bargains  and 
sells  land  to  B  fora  year,  and  releases  to  him,  hahen- 
f(um  to  be,  his  heirs  and  assigns,  to  the  use  of  C  for 
life,  remainder  to  D  for  life,  &c.,  for  the  Statute  in- 
tervenes and  transfers  the  possession  to  C,  the  cestui 
q\ie  use.  But  if  the  first  use  is  declared  to  the  re- 
leasee  himself,  in  fee  (as  in  the  above  case),  he  is  in 
by  the  common  law,  the  release-  operating  by  en- 
larging the  estate  of  B  to  a  fee,  and  the  seisin  is  no 
longer  open  to  servo  uses  to  third  persons.  Co. 
Litt..  276  a,  Butler's  note  ;  Sand,  on  Uses,  364,  365, 
:{«.  :m;. 
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held  in  8  Car.  B.  R. ;  and  he  proceeded  to  show 
that  a  fine,  feoffment  or  recovery,  may  be  had 
of  land,  to  the  use  and  intent,  that  either  the 
parties  thereto,. or  others,  shall  have  it  for  any 
time  or  estate.  Cruise  (tit  12,  ch.  2,  sees.  11, 
12,  24),  confirms  the  positions  of  Shepherd  and 
Sanders;  and  indeed  there  is  no  case  to  the 
contrary.  This  doctrine  receives  full  and  com- 
plete confirmation  from  the  observations  of 
Lord  Hardwicke  in  Hopkins  v.  Hwikins,  1 
Atk.,  591. 

The  legal  estate,  therefore,  was  in  Gary  and 
wife  under  the  deed  from  the  Kips  ;  and'  it  is 
the  settled'doctrine  of  this  court  that  we  look 
only  to  the  legal  estate  in  an  action  of  eject- 
ment, disregarding  the  equitable  interest.  (8 
Johns.,  488,  and  the  cases  there  cited.) 

Mrs.  Gary  having  survived  her  husband,  and 
the  estate  granted  to  them  being  neither  in 
joint-tenancy  nor  tenancy  in  common,  and  so 
not  affected  by  the  Statute,  she,  as  survivor, 
takes  the  whole  legal  estate.  This  point  was 
decided  at  the  last  term,  in  Jackson  v.  Stevens, 
ante,  p.  110. 

Independently  Of  these  considerations,  the 
case  shows  that  the  defendant  deduced  a  legal 
title  to  himself  as  the  heir  of  Cornelius  P.  Low, 
who,  it  was  proved,  acquired  a  complete  title  to 
the  premises  under  the  original  patentee  ;  and 
most  certainly  she  was  not  concluded  by  the 
deed  from  .the  Kips  from  asserting  her  title. 
Without  stopping,  therefore,  to  inquire  wheth- 
er, under  any  circumstances,  the  lessor  of  the 
plaintiff  could  avail  himself  of  that  deed  as  an 
estoppel,  which  I  am  clearly  of  opinion  he 
could  not,  the  defendant  never  could  be  es- 
topped by  it,  as  she  was  a  feme  covert  when  it 
was  given.  '.."" 

The  evidence  of  declarations  made  by  the 
defendant  avail  nothing,  for  although  parol 
declarations  of  tenancy  *have  been  re-  [*3OB 
ceived  with  certain  qualifications,  parol  proof 
has  never  yet  been  admitted  to  destroy  or  take 
away  a  title.  To  allow  parol  evidence  to  have 
that  effect  would  be  introducing  a  new  and  most 
dangerous  species  of  evidence.  The  Statute 
to  Prevent  Frauds  and  Perjuries,  which  Ijas 
been  considered  the  Magna  Charta  of  real 
property,  avoids  all  estates  created  by  parol, 
and  all  declarations  of  trust,  excepting  result- 
ing trusts,  regarding  any  lands,  tenements  or 
hereditaments.  Yet  in  defiance  of  this  statute, 
we  are  asked  to  devest  the  defendant  of  what 
appears  to  be  a  complete  title  to  the  premises, 
by  her  parol  declarations.  This  cannot  be 
listened  to. 

Judgment  far  the  defendant. 

Cited  in— 4  Cow.,  593  ;  5  Cow.,  134  ;  4  Wend.,  483  ; 
7  Wend..  172;  19  Wend.,  178;  5  Den.,  233;  «  Barb. 
Ch.,  245 ;  9  N.  Y.,  27  ;  46  Barb.,  161. 
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1.  Sheriffs  —  Action  against  for  Escape.  2.  j 
Pleading  and  Practice  —  Plea  or  Notice  of  Vol-  \ 
untary  Return  before  Suit  Brought  —  Must  be  1 
Verified  —  Waiter  of  Irregularity  —  Verdict  —  ' 
Surplusage  —  Dilatory  Plea. 

Where  a  sheriff,  in  an  action  for  an  escape,  pleads,  ! 
or  gives  notice  of  a  voluntary  return  of  the  prison-  j 
er  before  suit  brought,  without  verif  ying  his  plea  j 
or  notice  by  affidavit  (sess.  36,  ch.  6",  sec.  23;  1  N.  K.  : 
L.,  4:it>),  the  plaintiff  may  treat  the  plea,  if  the  de-  j 
fense  be  specially  pleaded,  as  a  nullity,  or  move  the  j 
court  to  set  it  aside  ;  or,  if  the  general  issue  be  j 
pleaded,  with  notice,  may  move  to  strike  out  the  i 
notice  ;  but  by  accepting  the  plea,  and  going  to  i 
trial,  he  waives  the  irregularity,  and  cannot  object,  | 
on  the  trial,  that  the  plea  was  unaccompanied  by  a  ; 
notice,  and  the  defendant  may  avail  himself  of  the  i 
•pecial  matter  in  his  defense. 

If  the  jury,  in  an  action  for  an  escape,  find  that  i 
the  prisoner  returned  voluntarily  before  suit  : 
brought,  but  that  the  defendant  had  not  filed,  with  j 
his  plea,  an  affidavit  that  the  escape  was  without  his  i 
knowledge  or  consent,  the  finding,  as  to  the  want  of  : 
an  affidavit,  must  be  rejected  as  surplusage,  this  be-  j 
ing  a  matter  beyond  the  issue  to  be  tried,  and  be-  i 
longing  exclusively  to  the  court. 

Whether,  under  the  Statute  Concerning  Sheriffs  ; 
(sess.  36,  ch.  67,  sec.  23  ;  1  N.  R.  L.,  426),  a  plea  of  vol-  ! 
untai-y  return  before  suit  brought  need  be  verified  \ 
by  affidavit,  the  words  of  the  Act  applying  merely  i 
to  a  plea  of  retaking  on  fresh  pursuit.  Qiuere. 

If  a  dilatory  plea  be  filed  without  affidavit,  the  i 
plaintiff  may  treat  it  as  a  nullity,  or  move  the  court  ; 
to  set  it  aside;    but  by  proceeding  in  the  cause,  he 
waives  the  irregularity. 

Citation  -1  Tidd  Pr.  (K.  B.),  588. 


was  an  action  of  debt,  brought  by  the  '• 
defendants  in  error,  in  the  court  below,  , 
3O8*]  against  the  plaintiff  in  error,  as  *sheriff  i 
of  the  County  of  Cayuga,  for  the  escape  of 
one  Edward  Brockway,  a  prisoner  who  had  • 
been  in  execution  at  the  suit  of  the  defendants  '• 


in  error  ;  a  special  verdict  was  made,  and 
judgment  having  been  rendered  for  the  plaint- 
iffs below,  the  defendant  brought  a  writ  of  er- 
ror. The  cause  had  been  argued  in  the  court 
below  on  a  motion  made  by  the  defendant  for 
a  new  trial,  which  was  denied,  but  principal- 
ly upon  grounds  not  brought  into  discussion 
in  this  court.  For  the  pleadings  and  facts  in 
the  cause,  it  will  be  sufficient  to  refer  to  the 
report  of  the  case  in  the  Supreme  Court.  (9 
Johns.,  85.) 

The  special  verdict  stated  that  Brockway, 
who  had  been  admitted  to  the  jail  liberties, 
after  leaving  the  limits,  voluntarily  returned, 
and  was  on  the  limits  of  the  County  of  Cayu- 
ga, at  the  time  of  the  commencement  of  this 
suit,  but  that  the  defendant  below  had  not  ac- 
companied his  plea  with  an  affidavit  that  the 
escape  was  without  his  knowledge  or  consent, 
nor  tiled  any  such  affidavit.  The  jury  further 
said,  that  if  should  seem  to  the  court  that  the 
defendant  owed  to  the  plaintiffs  the  debt,  or 
any  part  thereof,  then  they  find  that  the  defend- 
ant owed  the  plaintiffs  $5,294.24,  parcel  of 
the  said  debt,  and  assess  his  damages,  &c. 
The  judgment  was  entered  generally,  that  the 
plaintiffs  recover  their  debt  and  damages 
aforesaid,  by  the  jury  aforesaid,  in  form  afore- 
said, assessed. 

It  was  insisted,  on  the  part  of  the  plaintiff 
in  error,  that  the  judgment  of  the  Supreme 
Court  ought  to  be  reversed:  1.  Because  the 
jury  had  found  the  voluntary  return  of  the 
prisoner  before  suit  brought,  which  was  a  full 
defense  to  the  action,  although  no  affidavit  had 
been  filed.  2.  For  the  variance  between  the 
judgment  and  the  verdict. 

Mr.  T.  A.  Emmet,  for  the  plaintiff. 

1.  The  cruestion  as  to  the  want  of  an  affidavit 
to  the  plea,  cannot  come  into  consideration  on 
the  special  verdict,  for  the  evidence  has  been 
submitted  to  the  jury  at  the  trial.  The  objection 
should  be  made  at  the  time  of  plea  pleaded  ;  it 


*By  an  Act  passed  April  JlOth,  1818  (41  sess.,  ch.  I  September,  1818.  This-  and  most  of  the  following 
139),  this  court,  on  account  of  the  unusual  number  |  cases,  were  then  argued,  but  the  judgments  of  the 
of  cases  pending,  was  authorized  to  hold  a  special  |  court  were  notprononnced  until  the  following  ses- 
tcrm  or  session  at  Albany,  on  the  first  Tuesday  of  i  sion. 
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cannot  afterwards  be  taken,  either  at  the  trial  ] 
or  OH  a  writ  of  error.     In  Janse.n  v.  Hilton,  10  j 
Johns.,  549,  the  plea  was  unaccompanied  by  | 
an  affidavit,  and  yet  this  court  reversed   the  i 
3O9*]  judgment  against  *the  sheriff.     The  j 
Act  Concerning  Sheriffs  (sess.  36,  ch.  67,  sec. 
23  ;  1  N.  R.  L.,  426)  declares  that  no  special  ; 
plea  of  retaking  on  fresh  pursuit,  or  plea  of  j 
the  general  issue,   with  notice  of  such  spe- 
cial matter,  shall  be  received,  unless  oath  be 
made  in  writing  by  the  defendant  and  filed  with 
the  plea,  that  the  prisoner  did,  without  his  con- 
sent, privity  or  knowledge  make  the  escape. 
The  Statute  does  not  prohibit  the  special  matter, 
from  being  given,  in  evidence,  unless  the  plea  i 
were  verified  by  oath  ;  it  only  prevents  the  ad-  j 
mission  of  the  defense  under  the  general  issue,  i 
without  a  special  plea  or  notice.     The  words  i 
which  it  uses  are  nearly  the  same  as  those  of  ! 
the  Statute  requiring  dilatory  pleas  to  be  veii-  I 
fled.     (Sess.  36,  ch.  56,  sec/ 23  ;    1  N.  R.  L.,  j 
524.)     "No  dilatory  plea  shall  be  received  in  i 
any  court  of  record,  unless  the  party  offering 
such  plea  do  by  affidavit  prove  the  truth  there- 
of," &c.     Where  there  is  such  a  similarity  in 
the  subject  and  phraseology  of  two  statutes, 
the  construction  given  to  one  must  necessarily 
be  applicable  to  and  decisive  of  the  other  ;  and 
the  established  course  has  been,  where  a  plea 
in  abatement  is  filed  without  an  affidavit,  or 
with  one  that  is  insufficient,  either  to  treat  it 
as  a  nullity  and  sign  judgment,  or  else  to  move 
the  court  to  set  it  asfde.     (1  Sell.  Pr.,  273  ; 
Onslow  v.  Booth,  Str.,  705.)    If  neither  course 
be  adopted,  the  objection  is  waived  ;  and  Mr. 
Justice    Platt,    in    Gilbert  v.    Vanderpool,    15 
Johns.,  242,  says  expressly,  that  the  affidavit 
in  that  case  was  waived,  as  the  plaintiffs  made 
no  objection  to  the  plea  on  that  ground.     The 
Statute  Concerning  Sheriffs  equally  applies  to 
a  plea  of  the  general  issue  with  notice  of  the 
special  matter.     If  the  notice  be  unaccompa- 
nied with  an  affidavit,  the  plaintiff  is  bound  to 
reject  it  at  once,  or  apply  to  the  court  at  bar, 
the  proper  tribunal  to  settle  and  determine  the 
validity  of  the  plea  or  notice,  with  which  the 
judge  at  the  Circuit  has  nothing  to  do  ;   for 
his  business  is  only  to  try  the  facts  of  the  plea 
or  the  special  matter  of  the  uotfce,  as  they  are 
presented  to  him,  without  inquiring  into  their 
sufficiency. 

Again  ;   a  plea  of  a  voluntary  return  before 
suit  brought  need  not  be  verified  ;    it  is  not 
within  the  words  of  the  Statute,  which  speaks 
only  of  a  recaption  on  fresli  pursuit ;    and  the 
two  things  are  materially  different.     By  the 
31O*]  voluntary  *return  of  the  prisoner,  the 
escape  is  purged"  (Anon.,  Str.,  453);    he  is  in 
the  same  situation  as  if  he  had  never  departed 
from  custody.     tfesidas,  when  -he  is  in  close  j 
confinement,  and  escapes,  it  may  be  presumed  I 
to  have  been  done  through  the  permission  or  \ 
connivance  of  the  sheriff,  who  is  therefore  re- 1 
quired  to  negative,  by  his  own  oath,  that  the  \ 
escape  was  made  with  his  consent,  privity  or  j 
knowledge.     But  where  the  debtor  has  been 
admitted  to  the  jail  liberties,  as  was  the  case 
here,  that  presumption  cannot  take  place,  for 
the  sheriff  cannot  prevent  his  departure.  This 
case,  then,  is   not   within  the  reason  of  the 
Act. 

2.  The  variance  between  the  verdict  and 
judgment  is  a  sufficient  ground  for  reversal. 
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In  Stafford  v.  VanZandt,  2  Johns  Cas.,  66,  the 
suit,  which  was  brought  in  the  Common  Pleas, 
was  referred,  and  after  a  report,  judgment  was- 
entered  for  ninety-nine  cents  more  than  the 
amount  found  to  be  due  by  the  referees  ;  for 
this  reason  alone,  without  regarding  any  other 
matters;  the  Supreme  Court  reversed  the  judg- 
ment. The  court  will  not  allow  an  amend- 
ment, if  the  merits  of  the  case  appear  to  be 
against  the  defendant,  but  will  reverse  on  the 
technical  error,  and  leave  him  to  bring  another 
action. 

Mr.  Van  Vfchten,  contra.  The  defense  of  a 
recaption,  which  the  Statute  allows  the  sheriff, 
is  an  indulgence  granted  him,  on  his  showing 
that  he  had  acted  honestly  and  without  col- 
lusion, and  therefore,  the  affidavit  is  indispen- 
sable. In  Chambers  v.  Gambier,  Com.  R. ,  554  ; 
and  see  Dalt.,  486,  a  voluntary  return  before 
suit  brought  was  held  a  good  plea,  because  it 
was  tantamount  to  a  retaking  on  a  fresh  pursuit. 
Buller,  J.,  in  Bonafovsv.  Walker,  2T.  R.,  129, 
alludes  to  the  decision  in  Corny n  as  a  strong- 
case  to  that  effect  ;  and  in  Dole  v.  Moulton  et 
al.,  2  Johns.  Cas.,  208,  the  resemblance  be- 
tween a  voluntary  return  and  a  recaption  is. 
fully  recognized.  The  affidavit,  therefore,  is 
as  necessary  in  the  one  case  as  in  the  other. 
The  special  verdict  finds  the  fact  that  there 
was  no  affidavit,  and  this  is  conclusive  evi- 
dence that  the  objection  was  raised  at  the  trijil,. 
otherwise  it  would  not  appear  on  the  record  ; 
and  the  fact  being  found,  this  court  must 
judge  of  *the  effect  of  it,  Had  the  [*31  1 
party  applied  to  the  Supreme  Court  to  strike 
out  the  notice,  and  been  refused,  he  would 
have  been  without  remedy,  unless  he  could 
raise  the  point  by  objection  at  the  trial.  For 
anything  that  appears,  an  application  may- 
have  been  made  and  denied,  and  then  the  evi- 
dence was  admitted  at  the  Circuit,  for  the  pur- 
pose of  presenting  th6  question  of  law  to  the 
court.  The  verdict  nowhere  states  that  the 
prisoner  escaped  without  the  knowledge  and 
consent  of  the  sheriff  :  hence,  as  the  jury  has- 
not  negatived  his  misconduct,  and  as  he  has  not 
denied  it  by  his  own  oath,  it  must  be  intended 
that  the  escape  was  with  his  connivance. 

2.  The  proceedings  are  amendable  ;  and  the 
variance  in  this  case  comes  within  the  general 
clause  at  the  conclusion  of  the  6th  section  of 
the  Statute  of  Jeofails  (1  N.  R.  L.,  120),  that 
all  omissions,  variances,  defects  and  all 
other  matters  of  like  nature  with  those  pre- 
viously enumerated,  &c.,  shall  be  amended 
either  in  the  court  below  or  in  the  court  to- 
which  the  record  is  removed. 

Mr.  Emmet,  in  reply.  The  plaintiffs  below 
might  have  applied  to  the  Supreme  Court  to 
have  the  notice  struck  out,  but  not  having 
done  so,  they  have  waived  the  necessity  of  an 
affidavit,  In  this  verdict  the  jury  have  gone 
beyond  their  province,  and  have  undertaken 
to  find  a  matter  of  which  they  had  no  cogni- 
zance. Whether  the  evidence  were  or  were  not 
properly  admitted,  is  a  question  that  can  only 
arise  on  a  bill  of  exceptions,  which  sets  forth 
the  proof  produced  at  the  trial  ;  but  a  special 
verdict  must  state  facts,  and  not  merely  the 
evidence  of  facts.  Here  the  jury  have  raised 
a  point  of  law  as  to  the  admissibility  of  evi- 
dence beyond  their  jurisdiction,  and  which  it 
is  for  the  judge  alone  to  certify.  Their  find- 
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ing,  therefore,  in  this  respect,  must  be  rejected 
as  superfluous  and  impertinent. 

THE  CHANCELLOR.  The  only  question  in 
this  case  is  whether  the  plea  by  Richmond,  the 
sheriff,  of  a  voluntary  return  of  the  prisoner 
within  the  jail  liberties,  before  suit  brought, 
was  a  good  defense  to  the  action. 

The  plea  was  the  general  issue,  accompanied 
312*]  with  notice  *of  that  special  matter,  and 
the  objection  is,  that  the  plea  was  unaccom- 
panied with  an  affidavit  required  by  the  Stat- 
ute. The  language  of  the  Statute  is  that  "no 
special  plea  of  retaking  on  fresh  pursuit,  or 
plea  of  the  general  issue  with  notice  of  such 
special  matter,  shall  be  received  or  allowed, 
unless  oath  be  made  in  writing  by  the  sheriff, 
&c.,  and  filed  with  the  plea,  that  the  pj-isoner 
made  such  escape  without  his  privity,  consent 
or  knowledge." 

The  special  verdict  finds  the  escape  and  the 
voluntary  return  before  suit,  and  adds,  "that 
the  defendant  had  not  accompanied  his  plea 
with  an  affidavit  that  the  escape  was  without 
his  knowledge  or  consent,  nor  filed  any  such 
affidavit."  How  the  jury  came  to  find  such  a 
fact,  and  make  it  parcel  of  the  special  verdict, 
does  not  appear.  The  matter  of  fact  set  up  as 
a  defense,  viz:  the  voluntary  return  before 
suit,  is  also  in  the  verdict,  and  must  have  been 
founded  on  evidence  offered  to  the  jury  at  the 
trial.  If  that  evidence  had  been  inadmissible, 
why  was  it  not  objected  to  at  the  trial  ?  And  if 
admitted,  why  was  not  an  exception  tendered 
to  the  judge  ?  No  such  objection  or  bill  of 
exceptions  appears  ;  and  the  necessary  con- 
clusion from  the  special  verdict  is  that  the  tes- 
timony was  received  by  consent,  or  by  the 
direction  of  the  court,  and  .  that  direction 
acquiesced  in.  We  cannot  travel  out  of 
the  record  to  learn  the  truth  of  the  case. 
We  must  take  all  our  knowledge  of  the  facts 
from  the  special  verdict.  And  from  the  record 
we  can  deduce  no  other  conclusion,  than  that 
the  matter  of  defense  contained  in  the  notice 
answered  to  the  plea  was  received  and  proved 
at  the  trial,  though  the  plea  had  not  the  requi- 
site affidavit. 

I  have  no  doubt  it  was  competent  for  the 
plaintiffs  to  waive  the  affidavit,  and  to  receive 
and  treat  the  plea  as  valid  without  it.  We 
must  intend  that  they  have  done  so  in  this 
case.  By  analogy  to  thejcase  of  dilatory  pleas, 
which  equally  require,  by  statute,  an  affidavit 
to  accompany  them,  the  plaintiff  may  treat 
the  plea  without  the  affidavit  as  a  nullity,  and 
proceed  to  his  judgment  ;  or  he  may  move  the 
court  at  bar  to  set  it  aside.  (Tidd's  Pr.,  in 
the  K.  B.,  Vol.  I.,  588.)  The  latter  is  the 
more  modern  course.  But  if  he  does  neither, 
313*]  *and  treats  the  plea  as  good  in  point 
of  form,  the  court  will  certainly  not  interfere, 
and  press  the  defect  upon  him. 

The  fact  found  by  fche  jury,  that  the  plea 
had  no  such  affidavit,  was  a  finding  not  with- 
in the  issue  before  them.  The  jury  had  noth- 
ing to  do  with  the  question  touching  the  legal 
requisites  of  the  plea.  That  was  a  matter  ex- 
clusively for  the  court.  If  the  jury  find  more 
than  is  contained  in  the  issue,  that  excess  is 
to  be  rejected  as  surplusage. 

The  case  is  then  reduced  to  this  point, 
whether  to  an  action  of  escape,  a  plea  of  a  vol- 
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j  untary  return  by  the  prisoner  within  the  liber- 
I  ties,  before  suit  brought,  and  that  plea  certi- 
'  fled  by  the  jury  to  be  true,  in  point  of  fact,  be 
not  a  valid  defense.     Under  the  decisions  of 
this  court,  there  can  be  no  doubt  of  the  valid- 
ity of  such  a  defense  ;  and  I  am,  therefore,  of 
opinion  that  the  judgment  of  the  Supreme 
Court  ought  to  be  reversed. 

This  being  the  opinion  of  a  majority  of  the 
court  (Allen  and  Seymour,  Senators'  dissent- 
ing), it  was  thereupon,  ordered  and  adjudged 
that  the  judgment  of  the  Supreme  Court  be 
reversed  :  and  that  the  plaintiff  in  error  be 
restored  to  all  things  which  he  has  lost  there- 
by :  and  it  is  further  ordered  and  adjudged 
that  the  defendants  in  errof  pay  to  the  plaint- 
iff in  error  $178.42,  for.  his  costs  and  charges- 
by  him  laid  out  and  expended  in  his  defense 
in  the  Supreme  Court,  &c.,  as  well  as  in  and 
about  prosecuting  his  writ  of  error  in  this- 
court;  and  that  the  record  be  remitted,  &c. 
Judgment  of  reversal. 

Reversing—  S.  C.,  9  Johns.,  85. 
Cited  in— 6  Cow.,  745;  17  Wend.,  113:  3  How.  P., 
109 ;  6  Abb.  N.  S.,  263. 


*JAMES  JACKSON,  ex  dem.  JACOB  [*314, 
G.  KLOCK,  GEORGE  G.  KLOCK  ET  AL., 

Plaintiffs, 

v. 
HENRY  RIGHTMYRE,  Defendant. 

Ejectment — Release  to  Indiana  by  Proprietor*  of 
a  Patent — Refusal  of  one  Proprietor  to  Join — 
Subsequent  Seisin  and  Partition  by  all — 
Seisin  Presumed  Lawful — Proprietor  not 
Joining  in  Release,  Estopped  from  Questioning 
the  Validity  of  the  Partition,  by  Joining 
therein  with  Knowledge — Possession  Acquired 
under  Judgment  by  Default  in  Ejectment — 
Superior  to  mere  Former  Possessions. 

Where  a  special  verdict  stated  that  A  and  pthei-s,. 
being-  some  of  the  proprietors  of  a  patent,  in  17(53- 
released  part  of  the  patent  to  certain  Indians  in 
trust,  in  which  release  K.,  another  of  the  patentees, 
refused  to  join  :  and  that  in  1764  K.  and  the  other 
proprietors  were  seised  of  the  patent,  and  made  par- 
tition of  the  whoje,  including:  the  allotment  released 
to  the  Indians  :  it  was  held  that  the  jury  having- 
found  the  fact  of  seisin,  without  explaining-  how 
the  proprietors  became  reseised,  it  was  to  be  pre- 
sumed that  they  were  lawfully  reseised,  and  that 
any  intendinent  might  be  made  that  the  fact  mig-ht 
require;  and  that  K.  having-,  with  a  knowledge  of 
the  release,  united  in  the  partition,  and  havinjr 
afterwards  made  a  subdivision  of  the  lot  drawn  by 
him  with  another  proprietor,  could  not  question 
the  validity  of  the  partition. 

Althoug-h  a  prior  possession  under  a  claim  of 
rig-lit,  and  not  voluntarily  abandoned,  will  prevail 
in  ejectment  over  a  subsequent  possession,  acquired 
by  mere  entry,  without  any  lawful  right,  yet  where 
the  subsequent  possession  of  the  defendant  as  ac- 
quired by  a  recovery  and  execution  in  ejectment* 
his  entry  is  a  lawful  entry,  and  ajf ords  a  better  pre- 
sumption of  rig-ht  than  the  prior  possession,  al- 
though the  judg-ment  was  obtained  by  default ;  and 
the  party  who  brings  a  second  action  of  ejectment 
after  being  ousted  by  a  writ  of  /inhere  facia*  pos- 
segKionem,  must  produce  additional  evidence  of  title,, 
and  not  rest  upon  his  possession  alone. 

Citations— 10  Johns.,  338;  1  Burr.,  114;  1  Salk.,  258j 
3  Johns.,  269. 

rp  HIS  was  an  action  of  ejectment,  which 
JL  was  commenced  in  October  Term,  1808, 
in  the  court  below,  and  was  brought  to  re- 
cover the  possession  of  an  undivided  share  of 
lot  No.  4,  in  the  sixth  allotment  of  a  tract  of 
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land,  situate  on  the  Mohawk  River,  in  the 
town 'of  Minden,  in  the  County  of  Mont- 
gomery (now  the  town  of  Danube,  in  the 
County  of  Herkimer),  granted  to  Abraham 
Van  Home  and  others.  The  cause  was  tried 
in  August,  1814,  when  a  verdict  was  taken, 
subject  to  the  opinion  of  the  Supreme  Court 
•on  a  case  to  be  made,  which  either  party  had 
leave  to  turn  into  a  special  verdict.  The  case 
was  argued  in  the  Supreme  Court  •  nd  in  May 
Term,  1816,  judgment  was  rc:"'c;ed  for  the 
•defendant  below.  The  case  ;:uving  been 
turned  into  a  special  verdict,  the  plaintiff  be- 
low brought  a  writ  of  error.  The  facts  which 
appeared  in  evidence  on  the  trial  have  already 
been  fully  stated  in  the  report  of  this  case  in 
the  Supreme  Court ;  and  as  far  as  they  relate 
to  the  points  here  discussed,  are  stated  with 
sufficient  minuteness,  in  the  opinion  delivered 
by  the  Chancellor  in  this  court.  For  the  facts 
of  the  case,' and  the  opinion  of  the  court  be- 
low, see  13  Johns.,  367-377. 

Mr.  Wbodworth,  for  the  plaintiff  in  error,  con- 
tended : 

1.  That  the  partition  in  1764  was  inoper 
•315*]  ative.and  void,  as  far  as  *respected 
the  sixth  allotment,  of  their  interest  in  which 
several  of  the  parties  to  that  partition  had 
previously  devested  themselves.  There  seems, 
on  the  first  view,  to  be  some  inconsistency  and 
•contradiction  in  the  finding  of  the  jury  in  re- 
lation to  the  lands  which  were  the  subject  of 
the  partition.  In  the  first  place,  they  say  "that 
when  the  aforesaid  partition  was  made,  George 
Klock  was  seised  in  his  demesne  as  of  fee,  of 
three  undivided  sixteenth  parts  ;  Jellis  Fonda 
was  seised  in  like  manner  of  one  undivided 
sixteenth  part;  Philip  Livingston,  the  younger, 
was  seised  in  like  manner  of  three  undivided 
thirty-second  parts  ;  John  Duncan  was  seised 
in  like  manner  of  five  undivided  thirty-second 
parts  ;  Walter  Rutherford  was  seised  in  like 
manner  of  five  undivided  thirty-second  parts, 
and  William  Burnet  Brown  of  one  undivided 
fourth  part  of  the  lands  included  in  the  said 
patent,  as  tenants  in  commo/i."  And  a  few 
sentences  after  they  find,  "that  on  the  22d  day 
of  November,  1763,  the  said  Philip  Livingston, 
William  Livingston,  Walter  Rutherford,  John 
Duncan  and  William  Burnet  Brown,  styling 
themselves  part  owners  of  the  land  in  the  said 
patent,  released  all  the  lands  included  in  the 
sixth  allotment  of  said  patent,  to  three  Indians, 
.and  their  heirs,  in  trust  for  themselves,  and  all 
the  rest  of  the  native  Indians  belonging  to  the 
Canajoh&rie  Castle,  and  their  heirs  forever;  so 
that  neither  the  grantors,  nor  their  heirs,  nor 
-any  other  person  for  them,  or  in  the  names, 
right,  or  stead  of  any  of  them,  should  or 
would,  by  any  means  or  ways,  thereafter  have, 
•claim,  challenge  or  demand  any  estate,  right, 
title  or  interest  in  or  to  the  said  premises,  or 
any  part  thereof;  but  from  all  and  every  action, 
right,  estate,  title,  interest  or  demand'of,  in  or 
to  the  said  premises,  or  any  part  thereof, 
should  be  utterly  excluded  and  debarred." 
How.  then,  could  the  proprietors,  who  in  1763, 
in  such  a  solemn  manner,  released  all  their  title 
in  a  part  of  the  patent,  "ho  reconveyance,  no 
.grant  from  the  releasees  appearing,  become 
seised,  in  the  very  next  year,  of  undivided 
interests  in  the  entire  patent?  It  is  impossible; 
and  unless  some  rule  of  construction  can  be 
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discovered  by  which  the  two  clauses  may  be 
reconciled,  one  of  them  must  be  rejected  ;  for, 
unexplained,  they  are  too  palpably  incon- 
gruous to  subsist  together.  We  are  to  look  to 
the  intent;  the  different  *parts  of  the  [*316 
special  verdict  must  be  compared  together  and 
taken  in  such  connection  that  each  may  have 
meaning  and  effect,  and  none  be  insensible  or 
void.  "The  intent,"  says  the  Chief  Jmtice,  iu 
delivering  the  opinion  of  the  court  in  Jackxon, 
ex  dem.  Ludlow  el  al.,  v.  Myers,  3  Johns.,  388, 
395,  "when  apparent,  and  not  repugnant  to 
any  rule  of  law,  will  control  technical  terms, 
for  the  intent,  and  not  the  words,  is  the  essence 
of  every  agreement.  In  the  exposition  of  deeds, 
the  construction  must  be  upon  the  view  and 
comparison  of  the  whole  instrument,  and  with 
an  endeavor  to  give  every  part  of  it  meaning 
and  effect.  "  To  apply  the  principle  to  the 
present  case:  Philip  Livingston,  and  the  other 
part  owners  who  joined  in  the  release  of  the 
sixth  allotment, still  continued  seised,  as  tenants 
in  common  with  Klock  and  Fonda,  of  the  res- 
idue of  the  patent,  and  might  lawfully  parti- 
tion it  among  themselves.  It  is  not  to* be  pre- 
sumed that  they  undertook  to  appropriate  to 
themselves  the  property  of  others.  The  intent 
of  the  special  verdict,  collected  from  a  "view 
and  comparison  of  the  whole,  "  and  necessary 
"to  give  every  part  of  it  meaning  and  effect,  " 
is  that  the  releasors  were  seised  of  all  the  lands 
in  the  patent,  excepting  such  as  they  had  pre- 
viously granted  ;  that  is,  of  all  except  the  sixth 
allotment.  To  render  the  partition  valid,  the 
Indian  grantees  should  have  been  parties  to  it. 
As  they  were  not  parties,  it  could  not  affect 
their  rights,  and  consequently,  the  partition 
deed  could  vest  no  estate,  in.  severally,  in 
Klock,  and  the  plaintiff  is  not  estopped  from 
setting  up  the  present  claim.  (Jackson,  ex  dem. 
Ostrander,  \.  Hasbrouck,  3  Johns.  ,331 ;  Jackson , 
ex  dem.  Antell,  v.  Brown,  3  Johns., 459; r/«cAwon, 
ex  dem.  Smith,  v.  Viooman,  13  Johns.,  488.)  Liv- 
ingston, and  the  other  releasors,  were  not  ten- 
ants in  common  with  Klock  of  the  sixth  allot- 
ment, and  thus  being  tenants  in  common  of 
only  part  of  the  land  intended  to  be  divided, 
the  partition  was  void.  (Jackson,  ex  dem.  Wyn- 
koop,  v.  Myers,  14  Johns.,  354.)  It  has  been 
decided  that  the  title  of  these  very  Indians  was 
to  be  presumed  to  have  become  extinct ;  it  is 
not  a  subsisting  title  which  can  be  set  up  in 
bar  of  the  plaintiff's  action.  (Jackxon,  ex  dem. 
Klock  et  al.,  v.  Hudson,  3  Johns.,  375.) 

*2.  The  lessors  of  the  plaintiff  have  [*317 
shown  a  prior  possession  in  their  ancestor, 
George  Klock,  who,  in  1783,  demised  different 
parts  of  the  sixth  allotment,  for  terms  of  three 
years,  reserving  a  yearly  rent,  to  tenants  who 
continued  in  possession  "until  1790,  when  they 
were  ousted  by  writs  of  habere  facias  posse*- 
nionem  issued  on  the  judgment  by  default, 
which  are  the  foundation  of  the  defendant's 
title.  If  the  persons  who  instituted,  and  re- 
covered in  those  suits,  or  those  from  whom 
they  derived  their  title,  claimed  as  tenants  in 
common  with  Klock,  their  possession  has  not 
been  adverse  to  his.  (Jackson,  ex  dem.  Teller 
et  al.,  v.  Burtis  &  Woodward,  9  Johns.,  174.) 
An  adverse  possession  must  commence  under 
a  claim  and  color,  at  least,  of  title.  (13  Johns., 
120.)  It  does  not  appear  under  what  title  those 
plaintiffs  claimed:  non  constat,  that  they  had 
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any;  their  judgments  were  obtained  by  default, 
and  the  rights  of  the  parties  never  cume  into 
discussion.  The  whole  question,  in  effect,  re- 
solves itself  into  this:  shall  a  prior  prevail  over 
a  subsequent  possession,  and  entitle  the  plaint- 
iff to  a  recovery,  where  no  additional  circum- 
stances of  right  are  shown  on  either  side  to 
fortify  that  possession?  The  affirmative  has 
been  so  solemnly  decided  that  the  point  cannot 
now  admit  of  debate.  A  prior  possession  is 
primii  facie  evidence  of  right,  as  was  held  in 
the  case  of  Smith  v.  Lorillard,  10  Johns,  338 
(see,  also,  Jackson,  ex  dem.  Murray  &  Bowen, 
v.  Hnzen,  2  Johns. ,  22;  Jackson  ex  dem.  Duncan 
•et  nl. ,  v.  Harder,  4  Johns. ,  202 ;  Catleris  v. 
Coioper,  4  Taunt. ,  547),  provided  the  prior  pos- 
session was  not  voluntarily  abandoned,  and  the 
subsequent  possession  of  the  defendant  was 
acquired  by  mere  entry,  without  any  lawful 
right.  The  present  case  precisely  agrees  with 
that.  Here  the  prior  possession  was  not  volun- 
tarily abandoned  ;  it  was  relinquished  under 
the  compulsion  of  legal  process,  and  the  entry, 
under  that  process,  was  without  lawful  right ; 
for  no  right  was  established  by  the  judgments 
in  ejectment.  Notwithstanding  the  expiration 
of  the  leases,  the  possession  must  still  be  deemed 
to  have  continued  in  the  lessor.  The  holding 
over  of  a  tenant,  after  the  expiration  of  the 
term,  is  not  evidence  of  an  adverse  possession. 
(Brandter,  ex  dem.  Fitch  et  al.,  v.  Marshall, 
318*]  *1  Cai.,  394.)  Although  the  lease  be 
•expired,  the  lessee  will  be  regarded  as  holding 
by  consent  of  the  original  landlord,  and  as  his 
tenant  at  will ;  unless  he  can  show  that  since 
the  expiration  of  it  he  has  acquired  a  new 
title,  either  from  or  paramount  to  that  of  the 
party  under  whom  possession  was  taken. 
{Ibid.,  401 .)  The  utmost  effect  of  the  judgment 
and  execution  under  which  the  defendant 
entered  was  to  prevent  his  entry  from  being 
regarded  as  a  trespass.  A  person  who  is  turned 
out  of  possession  under  a  judgment  by  default, 
may  bring  a  new  action  of  ejectment,  and  re- 
cover, on  showing  his  prior  possession.  (Jack- 
son, ex  dem.  Wriglitetal.,  v.  Dieffendorf&Z'tUnr, 
8  Johns.,  269.)  And  in  the  words  of  Lord 
Mansfield,  there  cited,  a  recovery  in  ejectment 
"'is  a  recovery  of  the  possession  (not  of  the 
seisin  or  freehold),  without  prejudice  to  the 
right,  as  it  may  afterwards  appear,  even  be- 
tween the  same  parties.  He  who  enters  under 
it,  in  truth  and  substance,  can  only  be  pos- 
sessed according  to  right.  If  he  has  a  freehold, 
he  is  in  as  a  freeholder.  If  he  has  a  chattel 
interest,  he  is  in  as  a  termor.  If  he  has  no  title, 
he  is  in  as  .a  trespasser.  If  he  had  no  right  to 
the  possession,  then  lie  takes  only  a  naked 
possession.''  So,  it  is  said  by  Mr.  Justice  Platt 
(13  Johns.,  234),  that  "the  action  of  ejectment 
is  only  a  possessory  remedy  in  favor  of  a  per- 
son having  a  right  of  entry;  it  does  not  establish 
and  conclude  the  question  of  title,  as  in  real 
actions."  Again;  the  entry  of  the  defendant, 
although  it  may  not  be  punishable  as  such, 
was  in  fact  a  trespass,  a  mere  instrusion  upon 
the  land  ;  and  a  person  entering  under  these 
circumstances  cannot  protect  himself  by  an 
outstanding  title.  (Jackson  v.  Harder,  4  Johns., 
202.)  It  was  a  forcible  trespass  or  intrusion, 
made  under  process  of  law,  which  would  ad- 
mit of  no  opposition  or  resistance;  and,  as  was 
observed  by  the  Chief  Juxtice,  in  The  People  \. 
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Leonard,  11  Johns.,  509,  if  the  lessor  shows 
himself  in  the  peaceable  possession  of  land, 
and  that  he  was  forcibly  dispossessed,  it  will 
be  sufficient  to  entitle  him  to  recover  posses- 
sion, and  the  defendant  will  not  be  permitted 
to  set  up  title  to  defeat  it.  If  a  defendant  sets 
up  an  outstanding  title  existing  in  a  stranger, 
it  must  be  a  present  subsisting  title;  it  must  be 
one  that  is  living  and  *operative,  other-  [*319 
wise  the  presumption  will  be  that  it  has  become 
extinguished.  (3  Johns.,  386;  Bull.  N.  P.,  110.) 
The  plaintiff  claims  to  recover  the  possession 
of  the  entire  premises,  and  not  merely  of  an 
undivided  part. 

Messrs.  Henry  and  Van  Vetchen,  contra.  1 . 
In  answer  to  the  first  point,  the  counsel  relied 
on  the  facts  that  Klock  knew  of  the  release  in 
1763,  though  he  refused  to  execute  it,  and  that 
in  1764  a  partition  was  made  in  the  names  of 
the  original  patentees,  being  the  mode  required 
by  law  (L.  N.  Y.,  Van  Schaick's  ed.,  412), 
which  afterwards,  in  1767,  Klock  confirmed 
by  his  partition  with  Fonda.  The  construction 
which  it  has  been  attempted  to  give  to  the 
special  verdict  is  unfounded.  It  rests  upon  an 
analogy  which  has  no  existence.  A  contract 
(and  the  case  referred  to  is  the  case  of  a  con- 
tract) is  entire,  and  the  different  parts  must  be 
taken  in  connection  ;  but  in  a  special  verdict 
the  jury  find  separate  and  distinct  facts.  They 
have  found  that  in  1763  a  deed  was  executed 
to  the  Indians,  but  that,  notwithstanding  that 
deed,  the  parties,  in  1764,  were  seised  of  the 
lands  ;  not  of  a  part  of  the  lands,  but  .of  the 
whole.  How  they  became  so  seised  "is  not 
found.  It  may  be  that  the  Indian  title  was 
deemed  inoperative  ;  or,  perhaps,  it  was  re- 
leased by  the  Indians  before  the  partition,  and 
in  that  case,  the  sanction  of  the  government 
to  the  reconveyance  may  be  presumed.  This 
is  a  reasonable  iutendment,  which  ought  to  be 
supported.  The  object  of  a  verdict  is,  that  it 
be  decisive  between  the  parties  ;  and  to  give  it 
that  effect,  it  shall  be  favorably  construed. 
Verdicts  are  not  to  be  taken  strictly  like  plead- 
ings ;  on  the  contrary,  the  court  will  -collect 
the  meaning  of  the  jury,  if  they  give  such  a 
verdict  that  it  can  understand  them.  (Runn. 
Eject.,  247.)  Here  the  fact  of  seisin  is  expressly 
stated,  and  uniessa  reconveyance  be  presumed, 
the  finding  of  the  jury  was  false.  The  Indians 
were  capable  of  receiving  a  title,  which  was  a 
subsisting  title  until  released.  All  the  parties 
being  seised  of  the  whole  of  the  land,  the  par- 
tition was  valid,  and  operated  as  an  estoppel 
on  the  parties,  and  all  persons  claiming  under 
them.  (Jackson,  ex  dem.  Ostrander,  v.  Hna- 
brouck,  3  Johns.,  831  ;  Jackson,  ex  dem.  Antell 
etux.,  v.  Brown,  *3  Johns.,  459  ;  Jack-  [*32O 
son,  ex  dem.  Wynkoop,  v.  Myers,  14  Johns. ,  354.) 

2.  Here  the  defendant  entered  peaceably, 
by  color  of  title,  and  under  judgment  of  law, 
and  therefore,  mere  priority  of  possession  is  not 
sufficient  to  entitle  a  party  to  a  recovery  against 
him.  Every  plaintiff  in  ejectment  must  .show 
aright  of  possession  (Burr.,  119  ;  Runn.  Eject., 
58)  ;  and  he  must  recover  upon  the  strength  of 
his  own,  not  the  weakness  of  the  defendant's 
title.  (Burr.,  2487.)  A  possession  taken  by 
the  plaintiff  without  claim  of  title,  is  of  no 
avail.  (1  Cai.,  190,  n.  a.)  It  is  further  requi- 
site that  such  prior  possession  should  be  clearly 
and  unequivocally  proved  ;  but  there  is  noth. 
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ing  in  this  case  from  which  the  possession  of 
Klodk  can  be  inferred,  except  the  simple  cir- 
cumstance of  the  execution  of  leases  in  1783. 
And  it  has  been  held  that  the  payment  of  taxes, 
and  the  execution  of  partition  deeds,  were  not 
evidence  of  an  actual  possession,  though  they 
might  show  a  claim  of  title.  (Jackson,  ex  dem. 
Ludlmc  et  al.,  v.  Myers,  3  Johns.,  388.)  It  is 
only  against  a  mere  intruder  or  trespasser,  that 
a  prior  possession  under  color  of  title  is  suffi- 
cient ground  for  a  recovery  in  ejectment. 
(Jacfcson,  ex  dem.  Duncan  et  al.,  v  Harder,  4 
Johns.,  202.)  The  recovery  inc/.-ctment  mast 
be  regarded  as  presumptive  evidence  of  right, 
and  by  it  the  lawful  possession  is  transferred  ; 
otherwise  an  action  of  ejectment  would  be  a 
nugatory  ceremony,  an  absurd  and  idle  farce. 
It  is  true  that  the  right  of  possession  may  be 
litigated  again  ;  but  still  the  judgment  is  an 
estoppel  on  the  defendant  to  deny  the  plaintiff's 
title  in  an  action  for  the  mesne  profits.  Hence 
it  must  be  inferred,  that  after  a  recovery  in 
ejectment,  a  mere  naked  prior  possession,  un- 
coupled with  any  evidence  of  a  right  of  pos- 
session, is  not  sufficient  to  entitle  to  a  recovery 
against  one  who  has  entered  under  the  judg- 
ment. Possession  is  evidence  of  title  ;  for  it  is 
to  be  presumed  that  the  party  who  has  posses- 
sion has  it  rightfully  ;  but  that  presumption 
ceases  when  title  appears  on  the  other  side. 
For  eighteen  years  from  the  time  when  they 
were  ousted  by  wri  t  of  habere  facias  poxsesaionem, 
the  plaintiff's  lessors  have  acquiesced  in  their 
own  eviction,  and  suffered  the  defendant 
321*]  quietly  to  *hold  the  land.  They  have 
permitted  a  period  to  elapse  almost  long  enough 
to  constitute  a  conclusive  bar  to  their  right  of 
entry  ;  and  shall  they  now,  after  lying  by, 
almost  to  the  moment  when  nothing  could 
avail  them  short  of  a  perfect  right  of  property, 
come  in  and  rest  upon  a  possession,  stripped 
and  devested  of  all  right,  against  a  possession 
uninterrupted  for  years,  and  commenced  under 
the  high  presumption  of  title  which  the  judg- 
ment of  law  affords  ? 

The  plaintiff  now  sets  up  a  claim  to  the  whole 
of  lot  No.  4,  in  the  sixth  allotment  ;  and  yet, 
according  to  the  special  verdict,,  the  action  was 
commenced  to  recover  the  possession  of  an  un- 
divided share  of  that  lot.  The  jury,  too,  has 
found  "that  the  lessors  of  the  plaintiff  and 
their  ancestors  claimed  title  to  the  premises  in 
question  under  the  letters  patent  thereinbefore 
mentioned,  and  until  the  trial  of  this  cause 
asserted  their  right  to  recover  the  same  by 
virtue  of  such  title  and  net  otherwise."  Under 
the  patent  they  could  only  claim  an  undivided 
part.  On  what  pretense,  then,  can  they  extend 
their  demand  to  the  entirety  ?  Klock  himself, 
in  1783,  asserted  a  right  to  no  more  than  part ; 
he  never  committed  or  pretended  to  commit  a 
disseisin  ;  and  so  far  from  there  being^  a  dis- 
seisin, with  five  years  possession,  and  a  descent 
cast  to  toll  the  defendant's  entry,  Klock  was 
never  in  actual  possession.  All  the  possession 
which  he  ever  had,  consisted  merely  in  the 
giving  of  leases,  for  three  years,  to  persons 
already  in  the  occupation  of'the  land. 

Mr.  T.  A.  Emmet,  in  reply,  denied  that  it 
was  to  be  inferred  from  the  special  verdict  that 
Klock  claimed  title  only  as  tenant  in  common. 
The  words  must  be  intended  to  mean  a  claim 
of  title  co-extensive  with  his  possession,  which 
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was  of  the  entire  sixth  allotment  in  severally. 
His  leases  were  in  severally,  and  not  of  an  un- 
divided right ;  an.d  though  at  first  he  may  have 
claimed  as  tenant  in  common,  yet  it  is  to  be 
1  inferred  from  his.  possession  in  1783  that  he  had 
in  the  interval  obtained  an  exclusive  right. 
The  partition  could  not  operate  on  the  Indian 
title,  and  therefore,  as  the  sixth  allotment 
could  not  be  the  subject  of  partition,  Klock. 
was  not  bound  by  it. 

*The  prior  possession  of  the  lessors  [*322 
is  the  best  evidence  of  title  between  the  parlies 
to  this  suit,  unless  it  be  repelled  by  the  recov- 
ery in  ejectment  against  the  lessors.  But  that 
iccovery  arose  through  the  neglect  of  their 
attorney ;  and  it  is  insisted  that  possession 
under  a  judgment  by  default,  can  give  no  title,, 
and  does  not  affect  the  right.  The  defendant, 
standing  as  he  does  in  the  light  of  a  mere  in- 
truder, cannot  protect  himself  under  a  title  in 
a  third  person  ;  besides,  there  is  no  subsisting- 
title  of  which  he  can  take  advantage,  if  it  were 
competent  for  him  to  make  the  defense. 
(Jackson,  ex  dem.  Duncan  et  al.,  v.  Harder,  4 
Johns.,J202,  211.)» 

THE  CHANCELLOR.  The  lessors  of  the  plaint- 
iff are  the  heirs  at  law  of  George  Klock.  In 
the  year  1764  he  was  seised  in  fee  of  three  un- 
divided sixteenth'  parts  of  the  Van  Home 
patent,  which  covers  the  premises  ;  and  in  the 
year  1783  he  demised  parts  of  the  sixth  allot- 
ment of  the  patent,  to  different  persons,  for  a 
term  of  years,  reserving  rent,  and  which  leases, 
or  some  of  them,  also  covered  the  premises. 
There  is  no  color  of  title  shown  on  the  part  of 
the  plaintiff  but  what  is  founded  upon  that 
seisin,  or  upon  that  possession  of  the  an- 
cestor. 

I  shall  examine  the  claim  as  founded  upon- 
each  of  those  pretensions. 

1.  The  seisin  of  Klock,  the  ancestor,  is  found 
to  have  been  at  the  time  of  the  partition  in  1764, 
and  to  have  been  of  an  undivided  part  of  the 
patent,  as  a  tenant  in  common.  A  partition 
was  then  duly  made  of  the  patent,  under  an 
Act  of  the  Colonial  Legislature,  and  lot  No.  1 
of  the'sixth  allotment  was  drawn  to  the  share 
of  Klock  and  Fonda.  The  verdict  says,  that 
the  patent  was  "  duly  divided"  by  Commis 
sioners  appointed  under  the  Colony  Act  ;  and 
the  Act  declared  that  the  partitions  under  it 
should  be  as  valid  and  effectual  as  if  made  on 
writ  according  to  the  course  of  the  common 
law.  Klock  and  Fonda,  by  means  of  the  par- 
tition, became  seised  in  severally  of  lot  No.  1^ 
in  the  sixth  allolrnenl,  instead  of  being  seised, 
as  before,  of  an  undivided  right  in  the  whole 
patent.  And  in  pursuance  of  this  partition, 
and  separate  seisin,  it  is  found  that  Klock  and 
Fonda,  in  1767,  subdivided  *lot  No.  1,  [*323 
according  to  their  respective  interesls  therein, 
and  that  the  lot  No.  1  has  since  been  held  in 
severally  by  Klock  and  Fonda,  and  their  as- 
signs, pursuant  to  such  subdivision. 

The  present  ejectment  is  for  lot  No.  4  in  the 
sixth  allotment,  which,  on  the  partition,  was 
drawn  to  different  persons,  and  it  is  evident, 
therefore,  lhat  the  plaintiffs,  as  heirs  of 
George  Klock,  can  lay  no  claim  to  it  under  the 
seisin  and  the  partition  of  1764. 

But  it  is  said  thai  the  partition  as  to  the  sixth 

allotment  was  null  and  void,  because  the  other 
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proprietor  (Klock  and  Fonda  excepted)  had,  in 
the  year  preceding,  released  all  the  lands  in- 
•cluded  in  the  sixth  allotment  to  three  Indians 
in  fee,  in  trust  for  all  the  Indians  of  the  Cana- 
joharie  Castle,  and  that,  therefore,  they  had  no 
right  or  interest  in  that  sixth  allotment. 

One  answer  to  this  objection  is,  that  though 
it  be  found  that  those  proprietors  made  that 
release  in  1763,  yet  it  is  further  found,  that  in 
1764.  when  the  partition  was  made,  they  were 
all  seised  of  undivided  parts  of  the  patent,  and 
the  parts  of  which  they  are  so  found  to  have 
been  seised,  when  united  with  the  parts  of 
Klock  and  Fonda,  included  the  whole  patent. 
The  intendment  necessarily  is,  that  the  seisin 
in  1764  was  a  legal  seisin,  though  it  is  not  ex- 
plained in  what  manner  the  proprietors  became 
reseised  subsequent  to  the  release  to  the  In 
dians  in  1763.  The  jury  have  found  the  fact  of 
a  seisin  in  1764,  and  that  is  sufficient  for  the 
purpose.  The  mode  by  which  that  reseisin  was 
lawfully  effected  must  be  left  to  intendment, 
and  we  are  at  liberty  to  adopt  any  intendment 
that  the  fact  may  require. 

Another  answer  to  the  objection  is,  that 
Oeorge  Klock  was  apprised  of  the  release,  for 
his  name  was  in  it,  as  one  of  the  grantors,  but 
he  refused  to  execute  it.  And  yet  with  this 
knowledge  of  the -previous  release  of  the  lands 
included  in  the  sixth  allotment,  he  becomes  a 
part}-  to  the  partition  with  those  other  proprie- 
tors, and  he  recognizes  the  validity  of  the  par 
tition,  even  in  respect  to  the  lands  in  the  sixth 
allotment.  He  carries  the  partition  into  effect 
on  his  part,  and  accepts  lot  No.  1,  which  he 
and  Fonda  drew  in  the  sixth  allotment  ;  and 
in  1767  he  and  Fonda  subdivide  that  lot 
•324r*]*according  to  their  respective  interests, 
and  it  has  been  since  held  by  Klock  and 
Fonda,  and  their  assigns,  pursuant  to  such 
subdivision.  After  this,  it  cannot  be  permitted 
to  the  representatives  of  Klock  to  disturb  the 
partition,  or  to  question  its  validity.  They  are 
bound  by  the  act  of  their  ancestor,  who,  with 
full  knowledge  of  the  release  to  the  Indians, 
solemnly  ratified  the  partition,  and  carried  it 
into  execution,  by  taking  to  himself  his  allot- 
ted portion  of  the  patent,  and  which  has  been 
enjoyed  by  him,  and  by  those  holding  under 
him,  unmolested,  down  to  this  day. 

The  claim,  therefore,  of  the  lessors  of  the 
plaintiff  to  any  part  of  lot  No.  4,  under  the 
seisin  of  their  ancestor  in  1764,  totally  fails. 

2.  The  remaining  ground  of  right,  set  up  on 
the  part  of  the  plaintiffs,  is  the  possession  of 
George  Klock  in  1783,  and  which  possession 
consisted  in  his  executing  leases  for  the  term 
of  three  years,  with  the  reservation  of  rent,  to 
divers  persons,  for  divers  parcels  of  land  in 
sixth  allotment.  The  verdict  states  that  those 
lessees  were  severally  in  possession  of  lands 
within  lots  Nos.  2,  3  and  4,  of  the  sixth  allot- 
ment, about  the  time  the  leases  were  dated,  and 
that  these  leases,  or  some  of  them,  included 
the  premises,  and  that  the  lands  were  held 
and  occupied  by  the  lessees  under  the  leases, 
until  they  were  dispossessed  in  1790  by  execu- 
tion in  ejectment.  The  actions  of  ejectment 
were  brought  in  1789,  agairist  the  possessors  of 
these  lots,  and  the  heirs  of  George  Klock  (who 
had  died  in  1787)  had  notice  of  the  suits,  and 
employed  an  attorney  to  appear  for  them  and 
defend  the  actions.  This  he  neglected  or 
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omitted  to  do,  and  consequently,  judgments 
were  obtained  against  the  possessors  by  de- 
fault, and  they  were  dispossessed  ;  and  the 
lessors  of  the  plaintiff,  in  those  ejectment 
suits,  and  their  assigns  (of  whom  the  defend- 
ant in  this  suit  is  one),  have  had  actual  posses- 
sion of  the  three  lots  ever  since. 

It  thus  appears  that  George  Klock  had  pos- 
session of  the  premises,  by  his  lessees,  from 
1783  to  1787,  when  he  died,  and  that  the  les- 
sors of  the  plaintiff,  who  are  his  heirs  at  law, 
continued,  in  that  manner,  in  possession  until 
1790  ;  and  that  the  possession  was  lost  by 
means  of  executions  founded  on  judgments  by 
default  in  ejectment.  The  plaintiffs  and  their 
*ancestor  have  a  prior  possession  of  [*825 
seven  years,  from  1783  to  1790,  to  set  up 
against  the  subsequent  possession  of  the  de- 
fendant, or  those  under  whom  .he  holds,  of 
eighteen  years,  from  1790  to  1808,  when  the 
present  suit  was  commenced.  Here  is  no  pos- 
session on  either  side  which  has  been  long 
enough  to  have  ripened  into  a  right  of  posses- 
sion, or  sufficient  to  toll  the  right  of  entry. 
The  short  and  simple  question  then  is,  can  the 
lessors  of  the  plaintiff,  by  reason  of  their 
prior  possession  of  seven  years,  recover 
against  the  defendant,  who  has"  nothing  to  set 
up  but  a  subsequent  possession  of  eighteen 
years,  acquired  by  process  of  law  under  a 
judgment  by  default  in  ejectment  ? 

It  was  held  in  Smith  v.  Ismttard,  10  Johns. , 
338,  that  a  prior  possession  under  a  claim  of 
right,  and  not  voluntarily  abandoned,  would 
prevail  over  a  subsequent  possession  of  less 
than  twenty  years.  "But  the  rule  was  laid  down 
with  the  qualification,  that  no  other  evidence 
of  title  appeared  on  either  side,  and  that  the 
subsequent  possession  of  the  defendant  was 
acquired  by  mere  entry,  without  any  lawful 
right.  But  in  the  case  before  us,  the  possession 
set  up  by  the  defendant  was  acquired  under 
the  authority  of  a  judgment  at  law,  and  was 
consequently  a  lawful  entry.  A  possession 
with  such  a  circumstance  attached  to  it, 
affords  a  better  presumption  of  right  than  the 
preceding  possession,  which  had  been  over- 
come and  lost  by  the  action  at  law,  and  conse- 
quently, the  presumption  which  would  natu- 
rally attach  to  the  prior  possession  is  here 
shifted  from  the  prior  to  the  subsequent  pos- 
session. We  are  not  now  to  inquire  how  the 
judgment  at  law  happened  to  be  obtained.  The 
intendment  is,  that  it  was  regularly  and  law- 
fully obtained,  either  from  the  want  of  title  or 
want  of.  attention  in  the  opposite  party  ;  and 
if  he  had  any  equitable  grounds  for  relief 
against  the  judgment,  the  Supreme  Court 
would  have  afforded  him  that  relief,  if  he  had 
applied  in  due  season.  But  it  seems  the  judg- 
ment in  the  ejectment  suit  was  acquiesced  in 
for  eighteen  years,  and  it  is  perfectly  right  and 
reasonable,  that  the  party  who  now  seeks  to 
regain  his  possession  should  be  put  to  show 
something  more  than  a  mere  naked  possession 
existing  prior  to  such  judgment.  The  pre- 
sumption founded  on  that  possession  perished 
with  the  *loss  of  that  possession  by  [*326 
the  judgment  and  execution  at  law. 

We  have  frequentlv  been  reminded  of  the 
language  of  Lord  Mansfield  in  Atkyns  \. 
Hordf,  1  Burr.,  p.  114,  that  "a  judgment  in 
ejectment  was  a  recovery  of  the  possession 
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(not  of  the  seisin  or  freehold),  without  preju- 
dice, to  the  right,  as  it  might  afterwards  ap- 
pear, even  between  the  same  parties."  I  un- 
derstand from  the  observation,  that  a  judg- 
ment in  ejectment  does  not  conclude  the  losing 
party,  and  cannot  be  pleaded  in  bar  of  a  fresh 
action  between  the  same  persons.  It  is  cer- 
tainly now  understood  to  be  an  action  for  the 
trial  of  title,  and  it  is  universally  used  for  that 
purpose.  But  to  assert  that  a  recovery  in 
ejectment  was  of  no  manner  of  efficacy,  ex- 
cept to  change  possession  for  a  moment,  and 
that  the  losing  party  might  instantly  turn 
round  and  attack  the  victor  by  the  mere  force 
and  presumption  of  the  prior  possession,  is  to 
pervert  the  observation  of  Lord  Mansfield,  and 
to  render  the  action  of  ejectment  perfectly  ab 
surd.  The  judgment  in  ejectment  necessarily 
implies  an  existing  possession  in  the  defend- 
ant. The  action  cannot  be  brought  against  any 
other  person  than  the  tenant  in  possession,  and 
there  never  could  be  a  recovery  that  did  not 
absolutely  and  irresistibly  admit  that  the  lessor 
of  the  plaintiff  had  a  better  right  than  the  ten- 
ant to  that  existing  possession. 

A  recovery  in  ejectment  does  not  injure  the 
right  of  the  parties,  as  it  may  be  made  to  ap- 
pear afterwards,  but  it  certainly  does  change 
the  presumption  of  right  founded  on  the  mere 
prior  possession,  short  of  twenty  years.  In 
Fenwick  v.  Grocener,  1  Salk.,  258,  it  was  held 
by  Lord  Ch.  J.  Holt,  that  no  new  ejectment 
could  be  brought  by  a  defendant  after  a  recov- 
ery against  him,  until  he  had  quitted  the 
possession,  or  the  tenant  had  attorned  to 
the  plaintiff,  for  otherwise  the  judgment  in 
the  second  ejectment  might  render  the  judg- 
ment in  the  first  suit  ineffectual.  If  there  be 
any  sense  in  this  opinion  of  Lord  Holt,  it 
must  be  in  allowing  to  a  recovery  in  eject- 
ment the  force  of  shifting  the  presumption 
of  right  arising  from  the  mere  fact  of  posses- 
sion. 

There  is  no  case  that  will  not  allow  so  much 
effect  to  the  recovery.  In  Jackson  v.  Dieffen- 
dorf,  3  Johns.,  269,  a  judgment  by  default  in 
327*]  ejectment  was  not  allowed  to  be  a  *bar 
to  a  new  ejectment  and  recovery  by  the  ten- 
ant. But-  what  did  the  tenant  show  in  that 
case  ?  A  previous  possession  of  thirty-eight 
years  under  a  claim  of  right,  and  that  was 
showing  an  absolute  right  of  possession  suffi- 
cient to  toll  an  entry. 

I  am,  accordingly,  of  opinion  that  the  les- 
sors of  the  plaintiff  did  not  prove  enough  in 
this  case,  by  showing  only  a  possqssion  of 
seven  years  immediately  antecedent  to  the  re- 
covery on  the  part  of  the  defendant ;  and  con- 
sequently, their  claim,  on  this  ground  also, 
fails.  And  this  being  the  only  pretense  of  right 
that  was  exhibited,  I  am  of  opinion  that  the 
judgment  of  the  Supreme  Court  ought  to  be 
affirmed. 

This  being  the  unanimous  opinion  of  the 
court,  it  was,  thereupon,  ordered  and  ad- 
judged that  the  judgment  of  the  Supreme 
Court  be  affirmed,  and  that  the  defendant  in 
error  recover,  against  the  plaintiff  in  error,  his 
costs  in  defending  the  writ  of  error,  to  be 
taxed,  &c.,  and  that  the  record  be  remitted, 
&c. 

Judgment  of  affirmance. 
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Affirming— 13  Johns.,  367. 

Cited  in— f»  Cow.,  203 ;  7  Cow.,  642 ;  15  Wend.,  179  ; 
!  25  Wend.,  439:  4  Hill,  467:  H.  &  D.,  130:  26  Hun,  6 : 
I  3  Barb.,  515;  22  Cal.,  207  :  30.Cn!.,  201 :  36  Cal.,  54]  ;  75. 
I  Mo.,  273. 


JOHN  B.'  NOVION,  Plaintiff  in  Error, 

v. 

ABRAHAM    S.    HALLETT,    Defendant    in. 
Error. 

Capture  on  High  Seats — No  Action  at  Common 
IMW  for  Illegal  Capture — Jurisdiction  in 
Cases  of  Prise,  Piracy  and  Piratical  Capt- 
ures Itelonff  Exclusively  to  Courts  of  Admi- 
ralty— Immatenal  that  Capturing  Vessel  was 
Fitted  out  in  Violation  of  Act  of  Congress. 

No  action  at  common  law  lies  for  an  illegal  capt- 
!  ure  on  the  high  seas,  as  prize  of  war ;  and  no  irreg- 
I  ularity  or  misconduct  of  the  captor,  in  the  subse- 
quent disposition  of  the  prize,  can  confer  jurisdic- 
tion as  to  the  original  taking,  or  is,  in  itself,  a 
ground  of  action  at  common  law. 

Jurisdiction,  in  cases  of  prize,  and  of  everything 
incidental,  and  consequential  thereto,  belongs  ex- 
clusively to  the  Admiralty. 

And  piracy,  and  piratical  captures,  with  all  their 
incidents,  are  exclusively  of  admiralty  cognizance. 

It  makes  no  difference  that  the  capturing  vessel 
was  fitted  out  in  a  port  of  the  United  States,  in  vio- 
lation of  our  neutrality,  or  an  Act  of  Congress :  and 
in  such  case  the  district  courts  of  the  United  State* 
have  a  clearand  indisputable  jurisdiction. 

Citations— Doug.,  594;  1  Velnt.,  173:  2  Lev.,  25; 

2  Saund.,  259  ;  1  Lev.,  243 ;  1  Sid.,  367  ;  2  Keb.,  3<!0,  ;»U; 

Doug.,  613,  n.;  3  T.  R.,  323 :  Case  of  Adm.,  13  Co.,  52 ; 

Cro  Eliz.,  685,  Anon.;  Hob.  78  ;  4  Co.   Inst,,   152,  153, 

154;  3    Bulst.,  27,  28,  29;  Hard.,   183:  13th  Car.  II.; 

Carth.,398.:  1  Dall.,  218:  2  Dall.,  160:  1  Yates,  443: 
|  4  T.  R.,  385:  3  IJinii.,  220:  1  Bay,  470;  Cam.  &  Nor., 

115 ;  4  T.  R.,  395 ;  1  Pet.  Adm.,  12  ;  2  Pet.  Adm.,  309  ; 
1  3  Dall.,  6, 113, 297  ;  2  Cranch,  406. 

A  WRIT  of  error  was  brought,  by  the  de- 
fendant in  the  court  below,  upon  the  bill 
of  exceptions,  which  was  taken  at  the  trial, 
and  on  which,  after  argument,  the  Supreme 
Court  rendered  judgment  for  the  plaintiff  be- 
low. (See  HtMettv.  Novion,  14  Johns.,  273— 
294.)  The  cause  *having  undergone  a  [*32H 
full  and  most  elaborate  discussion  in  the  Su- 
preme Court,  was  here  briefly  argued  by  Mr. 
Burr  for  the  plaintiff  in  error,  and  Mr.  Henry 
for  the  defendant  in  error. 

Mr.  Burr,  to  show  that  the  subsequent  dis- 
position of  the  captured  property  did  not  affect 
the  question,  cited  Faith  v.  Pearson,  6  Taunt., 
439;  S.  C.  at  N.  P.  Holt's  N.  P.,  113;  4 
Campb.,  357,  where  it  was  held  that  no  action 
lies  against  the  commander  of  a  British  ship 
of  war,  for  seizing  and  detaining  a  vessel  on 
suspicion  of  her  being  hostile  prize  ;  though 
he,  afterwards,  dismisses  her  without  libeling 
her  in  the  Court  of  Admiralty ;  and  though  he 
detains  her  partly  on  suspicion  of  matters 
which  are  causes  only  of  forfeiture,  if  she  is 
British.  He  insisted,  also,  on  the  decree  of 
the  District  Court  in  North  Carolina  (see  14 


NOTE.— Capture  on  high  seas— Jurisdiction.  In 
support  of  the  general  doctrine  of  the  above  case 
of  Novion  v.  Hallett,  see  Ross  v.  Rittenhouse,  2 
Dall.,  164;  2  Yeates.  443;  Doane  v.  Penhallow,  1 
Dall.,  218;  Hallett  v.  Lamothe.3  Murph.  (N.  C.)  279; 
Cheriot  v.  Fousatt,  3  Binn.  Pa.,  220 :  2  Gall.,  342 ; 
Sasportas  v.  Jennings,  1  Bay  (S.  C.),  470. 

For  full  discussion  of  the  jurisdiction  of  the  U.  S. 
District  Court*,  see  note  to  Glass  v.  The  Betsey,  $ 
Dall.,.  p.  15. 
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Johns.,  278),  as  an  objection,  at   least  in  part,  ; 
to  the  recovery. 

Mr.    Henry  cited    Livingston    v.   Bishop,  1 
Johns.,  290,  as  an  authority  that  a  recovery  j 
without  satisfaction  is  no  bar  to  another  suit,  j 

. 

THE  CHANCELLOR.  The  writ  of  error  in 
this  case  is  founded  upon  a  bill  of  exceptions 
taken  to  the  charge  of  the  judge  who  presided 
at  the  trial,  and  the  direction  in  point  of  law 
given  to  the  jury  embraces  the  legal  principles 
upon  which  the  discussion  of  the  case  has 
turned. 

The  jury  were  charged,  that  if,  from  the. 
evidence,  they  believed  that  the  schooner  San 
Francisco  de  Paula  had  on  board  a  commission 
as  a  letter  of  marque,  under  the  government, 
de  facto,  of  New  Grenada  or  Carthagena,  and 
claimed  to  act  under  it  in  capturing,  and  also 
in  the  subsequent  disposition  of  the  brig  Jane, 
the  plaintiff  was  not  entitled  to  recover,  be- 
cause the  question  of  prize  or  no  prize,  involv- 
ing the  validity  of  that  commission,  belonged 
exclusively  to  Admiralty  jurisdiction. 

The  correctness  of  this  part  of  the  charge  is 
not  drawn  in  question,  and  I  should  say.  it 
would  have  been  more  precisely  correct  if  the 
words,  "  and  also  in  the  subsequent  disposi-  j 
tion  of  the  brig,"  had  been  omitted.  If  the 
329*]  original  *taking  as  prize,  renders  the 
matter  exclusively  of  Admiralty  jurisdiction, 
the  subsequent  disposition  of  the  prize  cannot 
alter  the  case,  for  it  is  but  a  circumstance  or 
incident  which  necessarily  follows  the  juris- 
diction of  the  principal  question.  This  brings 
me  to  the  consideration  of  the  second  part  of 
the  charge,  and  which  involves  the  whole 
merit  or  substance  of  the  question  before  this 
court. 

The  learned  judge  further  charged  the'jury, 
that  if  it  were  proved  that  the  schooner  had 
such  a  commission  on  board,  and  acted  under 
it  in  capturing  the  brig  ;  but  that  instead  of 
treating  her  as  a  prize  of  war,  by  conducting 
or  endeavoring  to  carry  her  to  a  port  of  the 
captors  or  their  allies,  for  the  purpose  of  ad- 
judication before-  a  competent  tribunal,  the 
brig,  in  fact,  was  carried  by  the  captors  into 
the  United  States,  in  the  disguise  of  a  private 
merchant  vessel,  and  claimed  and  disposed  of 
there  by  the  defendant  as  his  private  prop- 
erty— then  the  defendant  was,  in  judgment  of 
law,  to  be  considered  a  trespasser  af)  initio,  and 
the  plaintiff  was  entitled  to  recover  the  value 
of  the  cargo. 

I  presume  the  verdict  of  the  jury  was 
founded  upon  this  part  of  the  charge.  It  was 
clearly  proved  upon  the  trial  that  the  capt- 
ured brig  and  her  cargo  were  covered  by  a 
Spanish  name,  and  disguised  by  Spanish  pa- 
pers and  colors  and  a  Spanish  crew.  I  think 
it  was  equally  proved  that  the  schooner,  though 
fitted  out  in  the  United  States,  and  sailing 
from  thence  a  few  days  previous  to  the  capt- 
ure, under  a  clearance  for  Carthagena,  had, 
in  fact,  on  board  a  commission  of  the  date  of 
November,  1812,  from  the  government  of  the 
States  of  Carthagena  de  Indias,  duly  executed, 
and  authorizing  the  schooner  to  cruise  under 
the  flag  of  that  State  against  Spanish  vessels 
and  property.  It  was  equally  in  proof,  that 
the  brig  was  captured  by  the  schooner  on  the 
high  seas  under  the  Carthagena  colors,  and 
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that  she  was  taken  possession  of  as  prize,  and 
the  crew  .taken  out,  and  a  prize  master  and 
prize-crew  put  on  board.  It  was  further  in 
proof,  that  after  the  capture  the  brig  was  sent 
to  the  United  States,  and  shortly  after  arrived 
at  Beaufort  in  South  Carolina,  in  disguise 
under  Spanish  colors,  and  in  the  character  of 
a  Spanish  merchant  veasel  ;  and  was  disposed 
of  without  being  libeled  or  condemned  as  prize. 
But  it  appeared  *that  the  capturing  [*33<> 
privateer,  after  the  capture,  pursued  her  course 
towards  Carthagena,  and  took  a  Spanish  ship 
as  prize,  in  her  way  ;  and  that  she  entered  the 
harbor  of  Carthagena  under  Carthagena  col- 
ors, and  fired  a  salute  ;  and  that  the  Spanish 
ship  also  arrived,  and  was  condemned  and 
sold  ;  and  the  crew  of  the  capturing  schooner 
received  their  share  of  the  prize  money. 

That  the  conduct  of  the  privateer,  subse- 
quent to  the  capture,  in  relation  to  her  prize, 
was  irregular  and  fraudulent,  cannot  be 
doubted.  She  was  directed,  by  her  very  com- 
mission, to  bring  her  prizes  within  the  State 
of  Carthagena,  and  not  to  dispose  of  them  un- 
til the  lawfulness  of  the  prize  had  been  de- 
clared. The  commander  of  the  privateer  was 
no  doubt  soon  satisfied  that  the  brig,  though 
under  the  disguise  of  a  Spanish  vessel,  was 
not  really  Spanish  property,  and  fearing  the 
test  of  a  judicial  inquiry,  he  took  the  mean 
and  piratical  course  of  "disguising  the  prize^ 
and  appropriating  her  under  fraudulent  pre- 
tenses. 

That  the  owner  of  the  privateer  is  justly  re- 
sponsible to  the  plaintiff  for  all  the  damages 
recovered,  will  also  not  be  denied.  The  only 
question  is,  whether  the  common  law  courts 
of  this  State  have  jurisdiction  of  the  case.  It 
is  admitted  that  they  have  no  jurisdiction  of 
the  original  taking ;  but  it  is  asserted  that  the 
subsequent  disposition  of  the  subject,  if  it  be 
not  treated  as  a  prize  of  war,  may  render  the 
captor  a  trespasser  ab  initio,  and  liable  to  an 
action  of  trespass  at  common  law. 

I  apprehend  that  there  is  no  such  distinction 
existing,  and  that  if  the  property  be  taken  in 
the  first  instance  as  prize  of  war,  the  subse- 
quent conduct  of  the  captors,  whatever  it  may 
be.  cannot  alter  the  right  of  jurisdiction. 

The  mere  fact,  in  this  case,  that  the  brig- 
was  captured,  6r  taken  possession  of  as  prize 
of  war,  under  an  assumed  right  to  do  so  (and 
whether  well  or  ill  founded,  is  immaterial  as 
to  the  point  in  question),  appears  most  mani- 
festly from  the  case.  The  schooner  had  a 
commission  -from  a  state  assuming  powers  of 
government,  and  was  commissioned  to  take 
Spanish  vessels.  The  brig  captured  appeared 
in  a  Spanish  character.  Captain  Rose  admits 
that  when  taken  the  privateer  put  a  prize- 
master  and  five  men  on  board  ;  *and  [*331 
another  witness  (John  Harris)  says  that  the 
brig  was  taken  as  a  prize,  and  a  prize-master 
and  prize-crew  put  on  board  ;  and  he  and  two 
other  witnesses  (Robert  Silver  and  John  Bast- 
ard) unite  in  saying  that  the  privateer  had 
Carthagena  colors  hoisted  at  the  time  of  the 
capture.  The  fact,  then,  is  not  to  be  ques- 
tioned, that  the  brig  was,  in  the  first  instance, 
captured  as  prize  of  war. 

This  being  the  case,  it  belongs  exclusively 
to  -the  admiralty  courts  of  the  United  States  to- 
judge  of  the  validity  of  the  capture,  of  the 
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competency  of  the  commission,  of  the  effect 
of  the  original  act  of  arming  within  the  United 
States,  and  of  every  possible  question  arising 
out  of  the  capture. 

Though  the  law  on  this  subject  is  deemed 
to  be  clearly  settled,  yet  a  just  respect  for  the 
authority  of  the  decision  now  under  review, 
renders  it  proper  to  look  into  the  cases. 

The  governing  case  on  this  subject,  and 
which  has  since  commanded  uniform  and 
universal  assent,  K  that  of  Le  Caux  v.  Eden, 
Doug.,  594,  decided  in  England  during,  the 
period  of  the  American  war.  That  case  is 
particularly  distinguished  for  the  firm  and  de- 
cided opinion  which  Lord  Mansfield  expressed 
on  the  subject,  and  for  the  elaborate  and 
learned  review  of  all  the  cases  which  was 
Driven  by  Mr.  Justice  Buller,  and  which  he 
traced  down  from  the  time  of  Elizabeth. 

The  decision  in  that  case  was,  that  an  action 
at  common  law  for  false  imprisonment  would 
not  lie,  where  the  imprisonment  was  merely  in 
consequence  of  taking  a  ship  as  prize,  though 
the  ship  should  afterwards  be  acquitted  in  the 
Admiralty  as  not  being  lawful  prize. 

The  counsel  for  the  plaintiff  relied  on  the 
fact  that  though  the  ship  had  been  taken  as 
prize,  yet  the  Admiralty  decision  showed  that 
she  was  not  lawful  prize,  and  that  the  Ad- 
miralty did  not  assess  damages  for  personal 
injuries.  But  it  was  answered  on  the  other 
side,  that  not  only  the  original  question,  prize 
or  no  prize,  but  all  the  necessary  consequences 
of  the  capture,  belonged  solely  to  the  jurisdic- 
tion of  the  Admiralty  ;  and  that,  to  separate 
the  question  of  prize  or  no  prize,  and  that 
concerning  the  incidental  damages,  would  be 
to  divide  between  two  different  jurisdictions 
one  and  the  same  entire  transaction. 
332*]  *The  judges  of  the  K.  B.  gave  their 
opinions  separately  ;  and  in  the  opinions  of 
Willes  and  Ashhurst,  Justices,  it  was  held,  that 
where  the  injury  was  a  necessary  consequence 
of  the  capture,  the  Court  of  Admiralty  had 
the  exclusive  jurisdiction  ;  that,  the  Admiralty 
could  assess  damages  for  personal  torts,1  and 
that  where  the  Admiralty  had  jurisdiction  of 
the  original  matter,  it"  had  jurisdiction  of 
everything  necessarily  incidental.  But  Mr. 
Justice  Buller  went  more  at  large  into  the  sub- 
ject, and  Lord  Mansfield  gave  his  assent  to  all 
he  said. 

He  found,  upon  examination,  that  there  was 
no  case  or  dictum  that  an  action  at  common 
law  would  lie  where  the  original  taking  was 
as  prize,  and  that  there  was  a  current  of 
authorities  from  the  reign  of  Elizabeth,  that 
the;  Admiralty  had  the  sole  exclusive  jurisdic- 
tion, not  only  of  the  question,  prize  or  no 
prize,  but  of  all  its  consequences.  He  cited 
the  case  of  Rons  v.  Hassurd,  in  which  Chief 
Justice  Lee,  in  1750,  delivered  the  opinion  of  a 
Court  of  Appeals,  and  said,  that  though  for 
taking  a  ship  on  the  high  seas,  trespass  would 
lie  at  common  law,  yet  when  it  was  taken  as 
prize,  though  taken  wrongfully,  though  it 
were  acquitted,  and  though  there  were  no 
color  for  the  taking,  the  judge  of  the  Admiral- 
ty was  judge  of  the  damages  and  costs  as  well 

1. — In  the  case  of  The  Amiable  Nancy,  3  Wheat., 
546,  it  was  admitted  that  the  Prize  Court  might  give 
damages,  and  exemplary  damages,  for  a  marine 
trespass. 
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as  of  the  principal  matter,  and  such  an  action 
would  not  lie  at  common  law.  He  said  that  it, 
was  resolved,  in  43  Eliz.,  that  if  goods  be 
taken  by  pirates  at  sea,  and  sold  afterwards  on 
land,  yet  that  the  Admiralty  had  cognizance 
of  the  suit  for  the  property,  for  that  which 
was  incident  to  the  original  matter,  shall  not 
take  away  the  jurisdiction.  He  next  men- 
tioned the"  case  of  Ridly  v.  Eglesfield,  1  Vent., 
173  ;  2  Lev:,  25  ;  2  Saund.,  259  ;  in  which  it 
was  held  by  the  K.  B.  in  the  time  of  Charles 
II.,  and  at  the  head  of  which  court  was  Sir  M. 
Hale,  that  in  a  suit  to  try  the  property  of 
goods  taken  at  sea  by  a  privateer,  and  con- 
demned in  the  Scotch  Admiralty,  and  sold,  the 
question  was  still  of  Admiralty  jurisdiction, 
for  that  neither  the  sentence  nor  the  sale 
altered  the  jurisdiction,  for  the  *orig-  [*333 
inal  taking  must  "  come  in  question  again." 
He  referred  also  to  the  case  of  Turner  &  Carey 
v.  Nell,  1  Lev.,  243  ;  1  Sid.,  367  ;  2  Keb.,  360, 
364 ;  where  a  letter  of  marque  had  taken  an 
Ostend  for  a  Dutch  ship,  and  brought  her  into 
England  and  libeled  her.  She  was  held  not  to 
be  a  prize,  and  it  was  also  held,  in  the  K.  B. , 
that  the  proper  court  for  the  Ostender  to  sue 
for  his  damages  done  to  his  ship,  even  after  she 
had  been  brought  into  the  English  port,  was 
in  the  Admiralty,  because  the  bringing  into 
port  was  but  a  consequence  of  the  capture; 
and  not  only  the  original,  but  the  conse- 
quences, must  be  tried  in  the  Admiralty.  This 
case  in  Levinz  was  referred  to  by  Mr.  Justice 
Ashhurst  as  placing  the  question  of  jurisdic- 
tion on  the  true  and  solid  ground.  Mr.  Justice 
Buller  referred  to  the  reason  given  by  Chief 
Justice  Lee  in  Key  &  Hubbard  v.  Penrrse,  why 
the  jurisdiction  of  prize  or  no  prize  was  appro- 
priated to  the  Admiralty.  It  was  because 
prizes  were  acquisitions  jure  belli,  and  the  jus 
belli  was  to  be  determined  by  the  law  of  na- 
tions, and  not  by  the  particular  municipal  law 
of  any  country.  The  jurisdiction  did  not  de- 
pend on  the  locality,  but  the  nature  of  the 
question,  which  is  to  be  tried  by  the  law  of 
nations. 

The  last  case  which  I  shall  mention,  as  re- 
ferred to  by  Mr.  Justice  Buller,  was  that  of 
VanderiDoodst  v.  Thompson,  decided  in  the  C. 
B.,  1780.  It  was  an  action  of  trespass  for  en- 
tering the  plaintiff's  ship  on  the  high  seas,  and 
taking  away  goods  ;  and  it  was  held  that  as 
there  was  reason  to  suppose  that  the  ship  was 
a  pirate,  the  action  would  not  lie. 

From  all  these  cases  Mr.  Justice  Buller  con- 
eluded  that  the  question  of  prize  or  no  prize, 
and  the  consequences  of  it,  were  solely  conus- 
able  in  the  Admiralty  Court ;  that  the  inci 
dental  questions  all  depend  upon  the  original 
question  ;  that  if  it  was  a  seizure  as  prize,  the 
common  law  doe's  not  take  notice  of  it  as  a 
trespass  ;  and  he  concluded  that  if  the  original 
taking  be  not  a  trespass  conusable  at  common 
law,  no  subsequent  act,  not  even  a  decision  of 
the  Admiralty  that  the  vessel  was  no  prize  can 
give  a  common  law  jurisdiction. 

I  have  thus  given  a  full  review  of  the  cele- 
brated and  leading  case  of  Le  Caux  v.  Eden, 
and  it  contains  all  the  principles  that  ought  to 
govern  the  present  case.  It  shows  that  if  the 
original  taking  was  as  prize,  the  Court  of 
Admiralty  *has  the  exclusive  jurisdic-  [*334 
tion  of  the  case,  and  that  this  jurisdiction  is 
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not  affected  by  the  fact  that  the  capture  was 
Illegal,  or  violent,  or  unjust.  It  is  sufficient 
that  the  taking  was  in  the  assumed  character 
of  a  hostile  taking,  as  prize  in  war.  The  case 
further  shows  that  when  the  Admiralty  juris- 
diction has  once  attached,  by  means  of  such  tak- 
ing as  prize,  it  never  can  be  devested  by  any 
matter  subsequent,  so  as  to  give  the  courts  of 
-common  law  jurisdiction  over  the  case  as  a 
tort  or  trespass.  It  is  no  matter  what  the  cap- 
tors do  with  the  prize,  or  how  the  Admiralty 
disposes  of  it.  These  are  only  consequences 
resulting  from  the  taking,  and  the  jurisdiction 
of  them  goes  with  the  jurisdiction  of  the  prin- 
cipal question.  This  case  further  shows,  that 
if  the  original  taking  was  even  piratical,  the 
exclusive  jurisdiction  belongs  to  the  Admiral- 
ty, and  if  that  be  the  case  in  England,  it  is 
equally  so  here,  for  piracies  are  made  ex- 
clusively cognizable  by  the  courts  of  the  United 
States. 

The  reason  for  establishing  and  for  support- 
ing this  boundary  line  between  the  courts  of 
common  law  and  the  Admiralty,  were  forcibly 
urged  by  the  counsel  and  the  court  in  the  case 
of  Le  Caux  v.  Eden. 

Such  cases  generally  arise  between  native 
citizens,  or  subjects  and  foreigners,  and  it  is 
highly  expedient  that  they  should  be  decided 
by  general  laws,  known  and  adopted  by  every 
nation.  Courts  of  common  law  are  governed 
by  local  municipal  laws,  and  are  incompetent, 
us  Lord  Mansfield  afterwards  observed,  in 
Lindo  v.  Jfrdney,  Doug.,  613,  note,  "to  em- 
brace the  whole  of  the  subject."  Matters  of 
prize,  and  of  piratical  capture,  without  regular 
authority,  involve  more  or  less  the  responsi- 
bility of  the  national  government,  and  may 
affect  the  public  relations  of  the  country.  It 
is,  therefore,  exceedingly  fit  that  they  should 
be  discussed  and  tried  in  a  court  proceeding 
according  to  rules  of  national  law  equally 
known  to  every  country,  and  which  court  is 
specially  intrusted  with  the  cognizance  of  such 
questions.  In  the  report  of  Sir  George  Lee, 
Doctor  Paul,  Sir  Dudley  Ryder  and  Mr.  Mur- 
ray (afterwards  Lord  Mansfield),  in  answer  to 
the  Prussian  memorial  relative  to  the  Silesia 
loan  (a  state  paper  of  great  authority,  and 
which  Mr.  Vattel  calls  an  excellent  piece  on 
335*]  the  law  of  nations),  *they  say  that, 
"  by  the  maritime  law  of  nations  universally 
and  immemorially  received,  there  is  an  estab- 
lished method  of  determination,  whether  the 
capture  be  or  be  not  lawful  prize,  and  this  is 
in  a  court  of  admiralty,  judging  by  the  law  of 
nations  and  treaties."  In  this  method,  they 
say,  "all  captures  at  sea  have  immemorially 
been  judged  of  in  every  country  of  Europe  ; 
•and  that  every  other  method  of  trial  would  be 
manifestly  unjust,  absurd  and  impracticable." 

If,  however,  the  point  was  even  doubtful, 
arguments  from  utility  and  public  convenience 
ought  to  turn  the  scale.  In  a  prize  court  all 
the  claims  of  all  the  parties  concerned  may  be 
embraced  in  one  suit,  for  all  may  join  in  one 
libel,  or  any  one  interested  may  sue  on  behalf 
of  himself  and  all  the  rest.  But  at  Common 
law  every  individual  among  the  captors  would 
be  exposed  to  a  separate  action  of  trespass 
from  every  individual  on  board  of  the  capt- 
Tired  ship,  and  the  inconvenience  and  expense 
•of  such  a  course  of  litigation  would  be  intoler- 
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able.  It  may  well  be  observed,  in  the  words 
of  Lord  Mansfield,  in  Le  Caux  v.  Eden,  that 
"upon  principles  of  law,  convenience  and 
sound  policy,  and  also  upon  the  authority  of 
precedents,  such  an  action  could  not  be  sus- 
tained. 

The  same  question  has  since  been  frequent- 
ly before  the  English  courts,  and  it  has  re- 
ceived the  same  decision. 

Thus,  in  Smart  v.  Wolff,  3  T.  R.,  323,  after 
a  condemnation  in  the  Admiralty  of  a  cargo 
as  prize, the  neutral  captain  claimed  freight  of 
the  captors,  and  the  point  was,  whether  a 
court  of  common  law  had  jurisdiction  of  the 
question.  It  was  determined  by  the  K.  B., 
after  an  able  argument,  that  the  question  of 
freight  was  a  matter  connected  with  the  origi- 
nal cause,  and  must  be  determined  by  the 
same  court  which  determined  the  principle 
question  of  prize.  It  involved  in  it  the  ques- 
tion of  prize,  as  whether  the  goods  were  con- 
traband, and  whether  the  conduct  of  the 
neutral  master  had  been  such  as  justly  to 
forfeit  his  title  to  freight,  and  it  involved  an 
inquiry  into  the  foreign  treaties  applicable  to 
the  case,  and  the  usage  of  nations.  Mr. 
Justice  Buller  said  it  was  a  waste  of  time  to 
enter  into  reasons  to  show  that  the  K.  B.  had 
no  jurisdiction  over  the  subject,  and  that 
every  case  that  he  knew  of  was  a  clear  au- 
thority *to  show  that  questions  of  [*336 
prize,  and  their  consequences,  were  solely  and 
exclusively  of  Admiralty  jurisdiction.  Again  ; 
in  the  very  recent  case  of  Faith  v.  Pearson,  6 
Taunt.,  439,  the  commander  of  a  British  ship 
of  war  was  sued  at  common  law  for  seizing 
and  detaining  the  plaintiff's  vessel,  on  suspi- 
cion of  her  being  hostile  prize,  and  partly  on 
other  grounds,  as  the  want  of  a  manifest  and 
a  supposed  breach  of  the  laws  against  the 
slave  trade.  It  appeared  that  the  defendant 
had,  after  the  seizure,  dismissed  the  vessel 
without  libeling  her  ;  But  Gh.  J.  Gibbs  non- 
suited the  plaintiff,  on  the  strength  of  the 
doctrine  in  Le  G<MX  v.  Elen,  and  on  the  fact, 
that  the  vessel  was  originally  taken  as  prize, 
and  the  Court  of  C.  B.  confirmed  the  nonsuit. 

If  the  Cathagena  schooner,  in  the  present 
case,  had  no  commission  as  a  letter  of  marque, 
then,  according  to  the  charge  of  the  judge,  the 
taking  of  the  plaintiff's  brig  was  an  act  of  pi- 
racy, and  the  plaintiff  had  still  his  civil  reme- 
dy in  the  Supreme  Court.  I  apprehend  that 
this,  also,  is  a  mistake,  and  that  the  Admiral- 
ty Court,  which  has  exclusive  cognizance  of 
the  act  of  piracy,  has  also  exclusive  cogni- 
zance of  the  private  injury,  and  this  too,  upon 
the  gen'eral  principle,  that  if  a  court  has  juris- 
diction of  the  principal  question,  it  has  also  of 
those  incidental  questions  which  may  involve 
it. 

It  was  the  ancient  doctrine  (case  of  The  Adm., 
13  Co.,  52)  that  the  Admiralty  alone  could  try 
the  question  of  piracy,  and  that  the  common 
law  courts  could  not  take  cognizance  of  the 
offense.  And  in  a  case  mentioned  by  Croke 
(Cro.  E.,  685,  Anon.),  as  early  as  the  41st 
Elizabeth,  a  prohibition  had  been  refused  to 
stay  a  suit  in  the  Admiralty  against  the  vendee 
upon  land,  for  goods  piratically  taken  at  sea. 
The  court  of  C.  B.  unanimously  admitted  that 
the  suit  in  the  Admiralty  was  well  brought. 
It  was,  indeed,  about  the  time  of  James  I.  con- 
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tended  and  ruled,  that  if  the  property  in 
goods,  piratically  taken,  be  changed  by  a  sale 
on  land,  the  jurisdiction  of  the  Admiralty  was 
gone.  This  was  so  resolved  in  the  case  of  Don 
Diego  Strviento  v.  Joliiff,  Hob.,  78,  and  Lord 
Coke  says  it  was  also  resolved,  about  the  same 
time,  in  PalacJie's  case,  4  Inst.,  152-154,  that 
in  a  civil  suit  for  goods  taken  piratically 
337*]  at  sea,  *the  action  must  be  in  the 
courts  of  common  law.  But  as  to  this  last 
case,  the  report  of  it  in  Bulstrode  (3  Bulst.  27, 
28,  29)  contains  a  very  different  doctrine  ;  for 
it  is  there  stated  that  the  purchaser  of  the  goods 
alleged  to  have  been  piratically  taken  was 
libeled  in  the  Admiralty  by  the  true  owner, 
and  that  the  Court  of  K.  B.  held  that  the 
owner  had  no  remedy  except  in  the  Admiral- 
ty, and  refused  a  prohibition  to  stay  the  libel. 
We  need  not,  however,  rest  a  moment  upon 
these  contradictory,  and  at  this  day.  perfect!}' 
immaterial  cases  ;  for  the  doctrine  has  been 
long  and  clearly  established,  that  where  the 
Admiralty  has  cognizance  of  the  original  tak- 
ing, that  jurisdiction  is  not  defeated  by  any 
subsequent  transactions  on  land.  The  cases 
already  mentioned  and  referred  to,  in  the 
opinion  of  Mr.  Justice  Buller,  place  this  point 
beyond  contradiction.  To  these  may  be  added 
the  case  of  ttyark  v.  Stafford,  Hard.,  183, 
in  the  13th  Car.  II.,  in  which  a  prohibition 
was  denied  to  a  suit  in  the  Admiralty  for  the 
reimbursement  of  ransom  money  paid  to  a  pi- 
rate, on  the  ground  that  "the  original  cause 
arose  upon  the  sea,  and  whatever  followed 
was  but  accessory  and  consequential,  and 
therefore,  well  determinable  in  the  Court  of 
Admiralty."  So,  in  the  case  of  King  v.  Broom, 
Garth.,  398,  in  which  the  King's  proctor  tiled 
a  libel  in  the  Admiralty,  for  the  value  of  a 
prize  which  the  captor  had  sold,  and  convert- 
ed to  his  own  use,  a  prohibition  was  denied, 
because  "the  Admiralty  had  jurisdiction  of 
the  original  cause,  which  was  the  capture,  and 
the  embezzlement  was  immediately  upon  the 
capture,  and  so  all  was  one  continued  act. 

After  a  review  of  these  cases,  which  contain 
a  course  of  doctrine  and  precedents  very 
nearly  uniform  for  the  last  two  hundred  years, 
it  would  seem  that  there  could  remain  no 
doubt  of  the  entire  and  exclusive  jurisdiction 
of  the  Admiralty  in  the  present  case.  Here  is 
a  suit  in  trover  by  the  original  owner  of  the 
brig  and  cargo  against  the  captor,  for  property 
originally  taken  on  the  high  seas  in  the  char- 
acter of  a  prize.  It  is  not  a  mere  incidental 
question  that  is  raised,  but  the  validity  of  the 
very  act  of  capture  is  directly  arraigned.  The 
validity  of  the  commission,  the  existence  and 
authority  of  the  newly  created  State  of  Car- 
338*]  thagena,  the  ^irregularity  of  the  con- 
duct of  the  privateer,  in  respect  to  the  capt- 
ured vessel  substquent  to  the  capture,  the  un- 
lawfulness of  the  mode  in  which  she  was  orig- 
inally fitted  out,  the  insult  to  the  government 
of  the  United  States,  the  consequences  of  all, 
or  any  of  these  circumstances  upon  the  legali- 
ty of  the  prize,  are  so  many  grave  questions 
involved  in  this  suit.  If  ever  a  case  was  pe- 
culiarly fitted  for  a  court  of  Admiralty,  sitting 
under  the  authority  of  the  United  States,  and 
governed  in  its  decisions  by  the  laws  and 
usages  of  nations,  this  must  be  that  case. 

I  shall  now  take  leave  of  the  English  de- 
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cisions,  and  proceed  to  show  what  has  been 
the  doctrine  in  the  American  courts  on  this 
subject. 

The  case  of  Doane  v.  Penliallow,  1  Dall., 
218,  arose  out  of  a  transaction  during  the 
American  war,  and  before  the  adoption  of  the 
present  Constitution  of  I  he  United  States.  A 
brig  and  her  cargo,  taken  as  prize,  had  been 
condemned  by  a  maritime  court  in  New 
Hampshire,  and  afterwards  restored  by  the 
sentence  of  the  Court  of  Appeals  in  prize 
cases  established  under  a  resolution  of  Con- 
gress. The  owners  of  the  privateer,  however, 
had  converted  the  property  to  their  own  use, 
and  an  action  at  law  was  brought  to  recover 
from  them,  the  value  of  the  property  so  con- 
verted. 

This  was  as  strong  a  case  for  the  jurisdic- 
tion of  the  state  court  of  common  law  as  any 
that  has  been  mentioned,  and  much  stronger 
than  the  one  now  to  be  decided  ;  and  yet, 
Shippen,  President  of  the  Court  of  Common 
Pleas  in  Philadelphia,  and  afterwards  Chief 
Justice  of  that  State,  held  that  no  action  at 
common  law  would  lie,  either  for  the  original 
taking  as  prize  or  for  any  of  the  consequences 
of  it.  He  relied  on  the  case  of  Le  Cat/x  v. 
Eden  for  that  point,  and  also  for  the  general 
doctrine,  that  for  any  matter  happening  con- 
sequential to  the  taking  as  prize,  no  suit  would 
lie  at  common  law.  Though  there  had  been  a 
sentence  of  acquittal  in  the  Admiralty,  yet  (he 
question  of  prize  or  no  prize  must  still  arise  ; 
and  he  said  that  it  was  not  the  lime  when  the 
facts  happened,  but  the  connection  they  have 
with  the  original  capture,  and  their  being  the 
necessary  consequences  of  the  capture,  that 
gives  the  exclusive  jurisdiction  to  the  Admiral- 
ty. The  suit  was,  therefore,  dismissed  on  the 
*ground  that  the  question  in  the  action.  [*339 
if  not  directly  a  question  of  prize,  was  one 
arising  upon  the  immediate  and  necessary  con- 
sequences of  the  vessel  being  taken  as  prize. 

In  a  subsequent  case  before  the  Supreme 
Court  of  Pennsylvania  (Boss  v.  Kitten  house,  2 
Dall.,  160  ;  1  Yates,  443),  the  subject  was 
brought  incidentally  into  discussion,  and  all 
the  judges  agreed  in  the  general  doctrine  as  to 
prize  jurisdictions  ;  and  Shippen,  then  a  judge 
of  the  court,  observed  "that  it  was  not  to  be 
made  a  question,  whether  the  courts  of  Ad- 
miralty have  not  exclusive  jurisdiction  over 
all  questions  of  prize  or  no  prize ;"  but  he 
said  further,  that  "the  jurisdiction  of  the  Ad- 
miralty seemed  to  be  exclusive  in  many  cases 
where' the  question  of  prize  was  at  rest,  as 
where  the  Admiralty  has  decided  that  a  ship 
taken  is  no  prize.  In  that  case,  it  was  not 
conn  pet  ent  for  a  common  law  court  to  sustain 
a  suit  for  the  illegal  capture,  but  a  new  libel 
is  exhibited  in  the  Admiralty  to  compel  the 
captors  to  account  to  the  captured."  This 
point  was  said,  also,  by  the  counsel  in  Camden 
v.  Home,  4  T.  R.,  385,  to  be  fully  settled. 

In  a  much  more  recent  case  in  the  Supreme 
Court  of  Pennsylyania,  the  same  doctrine  was 
declared,  and  it  was  decided  (Cheriot  v.  Fous- 
sal,  3  Binn.,  220)  that  a  court  of  common  law 
had  no  jurisdiction  of  a  cause,  whose  object 
was  to  recover  property  taken  and  condemned 
as  prize.  One  of  the  judges  observed  that  the 
policy  of  excluding  the  common  law  courts  of 
the  states  from  the  cognizance  of  these  sub- 
JOHNS.  REP.,  16. 


1819 


NOTION  v.  HALLETT. 


339 


jecfs,  applied  more  forcibly  here  than  it  did  in 
England,  because  our  state  courts  were  not 
like  the  superior  courts  of  common  law  in 
England,  courts  for  the  whole  nation.  It  might 
also  be  added,  that  the  whole  national  policy 
and  concerns  of  the  country  are  confided  to 
the  federal  government,  and  that  the  peace  or 
character  of  the  country,  in  its  foreign  rela- 
tions, might  be  peculiarly  exposed,  by  means 
of  judicial  decisions  in  prize  cases,  in  which 
foreigners  are  almost  always  concerned,  if 
those  cases  were  left  to  the  concurrent  juris- 
diction of  the  state  courts.  The  general  gov- 
ernment has  no  immediate  superintendence  of 
those  courts  ;  they  are  not  clothed  with  ad- 
34O*]  miralty  powers,  *and  are  governed  in 
general  by  local  usages  unknown  to  the  law 
of  nations. 

The  same  question  has  received  a  discussion 
and  decision  in  the  Superior  Court  of  South 
Carolina.  In  8<tsportas  v.  Jennings  &  Wood- 
rop,  1  Bay,  470,  the  defendants  shipped  a 
quantify  of  rum  at  Jamaica,  on  board  a  Brit- 
ish sloop  bound  to  Charleston.  The  vessel 
was  taken  on  her  passage  by  a  French  priva- 
teer, and  brought  into  Charleston,  and  the 
rum  sold  by  the  French  Consul  as  lawful  prize, 
without  any  regular  judicial  condemnation. 
The  claim  of  the  defendants,  as  owners  of  the 
rum,  and  as  American  citizens,  was  rejected. 
At  the  sale,  they  purchased  in  the  rum,  and 
gave  their  notes,  and  being  sued  upon  those 
notes,  they  pleaded  specially  the  facts  in  the 
case,  and  that  they  were  compelled  by  neces- 
sity to  give  the  notes  to  get  the  property  into 
their  own  hands  ;  they  also  pleaded  that  the 
state  court,  in  which  the  action  was  brought, 
had  no  jurisdiction  of  the  cause,  as  it  involved 
the  question  of  prize.  To  this  plea  the  plaint- 
iff demurred,  and  it  was  a  point  assumed  upon 
the  argument,  that  a  court  of  common  law 
could  not  take  cognizance  of  a  case  which  orig- 
inally and  exclusively  belonged  to  the  Ad- 
miralty. The  great  point  was,  whether  the 
court  could  not  take  cognizance  of  a  matter 
incidentally  springing  out  of  the  question  of 
prize.  The  court  (consisting  of  Burke,  Waties 
and  Bay)  gave  the  subject  a  mature  considera- 
tion, and  they  determined  that,  though  a  sen- 
tence of  condemnation  was  necessary  to  vest 
the  property,  yet  they  had  no  jurisdiction  of. 
the  case.  They  held  that  the  notes  incidental- 
ly sprung  out  of  the  capture,,  and  were  a  con- 
sequence of  it,  and  depended  upon  the  deter- 
mination of  the  previous  question  of  prize  ; 
they  were  the  last  links  in  the  chain  of  events 
which  .was  fastened  to  the  Admiralty  jurisdic- 
tion, and  could  not  be  severed  from  the  ques- 
tion of  prize  without  mvuifest  injustice  to  the 
defendants.  The  validity  of  the  notes  depend- 
ed upon  the  title  to  the  rum,  which  involved 
in  it  the  consideration  of  prize,  and  they  con- 
sidered the  case  of  Le  Oaux  v.  Eden,  as  being 
strong  in  point. 

The  case  last  cited  was  certainly  much  more 
favorable  to  the  pretensions  of  the  courts  of 
341*]  common  law  than  the  *one  now  under 
discussion,  for  the  suit  was  upon  notes  given 
by  the  original  owner  to  the  captors;  whereas, 
in  the  present  case,  the  parties  have  not  en- 
tered into  any  contract  which  is  sought  to  be 
enforced.  The  action  goes  directly  to  the 
original  taking,  and  charges  the  owner  of  the 
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Carthagenian  privateer  with  a  wrong  done  by 
the  capture,  and  that  the  brig  and  her  cargo 
were  not  lawful  prize. 

If  we  look  into  the  decisions  of  another 
state  (North  Carolina),  we  shall  find  the  same 
result.  In  Simpson  v.  Nadeau,  Cameron  and 
Norwood's  R.,  115,  a  French  privateer  took  a 
brig  under  the  pretense  of  a  prize,  and  carried 
her  into  Cuba,  and  sold  the  brig  and  cargo. 
The  plaintiff,  as  owner  of  the  brig,  sued  the 
defendant,  as  owner  of  the  privateer,  in  a 
superior  court  in  North  Carolina,  claiming  the 
vessel  and  cargo  as  his  property,  and  asserting 
that  he  was  an  American  citizen.  It  was  con- 
tended, on  the  part  of  the  plaintiffs,  that  the 
courts  of  common  law  had,  at  least,  a  concur- 
rent jurisdiction  ;  but  the  counsel  on  the  other 
side  (Mr.  Jocelyri),  in  a  very  elaborate  and 
able  argument,  contended  that  it  was  a  clear 
principle  that  a  court  of  common  law  cannot 
determine  the  question  of  prize,  and  that  if 
the  principal  taking  was  as  prize,  a  court  of 
common  law  cannot  entertain  jurisdiction  of 
any  incident  connected  with  it,  and  that  the 
prominent  feature  in  the  case,  viz.:  was  the 
brig  a  legal  prize,  must  be  determined  before 
the  plaintiff  could  have  judgment ;  that  it  was 
impossible  to  separate  the  supposed  trespass 
arising  from  any  subsequent  irregularity  from 
the  principal  taking,  for  it  was  one  connected 
and  entire  transaction,  which  could  not  be 
partitioned  among  different  courts. 

In  giving  his  opinion,  Judge  Hall  observed, 
that  the  question  in  the  case  was,  prize  or  no 
prize,  and  of  that  the  Admiralty  had  the  ex- 
clusive jurisdiction  ;  that  to  understand  the 
merit  of  the  objection,  that  the  subsequent  acts 
of  the  party  rendered  him  a  trespasser,  ab 
initio,  would  be  to  go  in  search  of  foreign 
usages  and  national  law,  and  that  would  be 
leading  the  court  out  of  its  course.  They 
were  all  questions  for  the  prize  courts,  and  he 
concluded  that  the  defendant  must  have  judg- 
ment, however  strongly  the  justice  *of  [*342 
the  case  might  plead  for  the  plaintiff.  The 
other  judges  were  of  the  same  opinion. 

The  decisions  which  I  have  last  reviewed 
show  that  the  law  on  this  subject  has  been 
as  well  discussed,  and  as  clearly  settled  in  this 
country  as  in  England.  It  is,  then,  no  longer 
to  be  doubted  or  questioned  that  a  state  court 
of  common  law  jurisdiction  has  no  cognizance 
of  the  question  of  prize,  or  of  any  of  its  con- 
sequences, and  that  we  have  nothing  to  do 
with  the  subsequent  treatment  of  the  prize  or 
the  subsequent  conduct  of  the  parties.  They 
are  all  points  incidental  to  the  main  question, 
and  involve  a  consideration  of  it.  If  property 
be  once  taken  at  sea  by  force,  under  pretense 
of  being  prize  of  war,  there  is  no  jurisdiction 
at  common  law  of  any  possible  question  of 
right  whatever  resulting  from  such  an  act,  and 
no  refinement  or  distinction  can  devest  the 
Admiralty  of  its  exclusive  jurisdiction.  The 
same  doctrine  applies,  and  the  same  conse- 
quences follow,  if  the  taking  be  an  act  of 
piracy,  and  not  of  regular  war.  This  has  been 
abundantly  shown  from  the  English  authori- 
ties. In  addition  to  them,  the  government  of 
the  United  States,  and  its  judicial  authorities, 
have,  by  the  Constitution,  the  sole  and  entire 
cognizance  of  "all  cases  of  Admiralty  and 
maritime  jurisdiction,"  and  of  "  piracies  and 
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felonies    committed    on  the  high    seas, 
offenses  against  the  laws  of  nations." 

But  the'Chief  Justice,  in  delivering  the  opin- 
ion of  the  court,  said  that  he  placed  his  opin- 
ion that  the  Supreme  Court  had  jurisdiction 
of  the  cause,  "  upon  the  ground  alone"  that 
the  privateer  was  illegally  fitted  out  in  a  port 
of  the  United  States  in  violation  of  the  Act  of 
Congress  of  the  5th  of  June,  1794.  The  tak- 
ing of  this  ground  does  not  remove  or  lessen 
the  difficulty  of  the  case  ;  and  it  will  be  found 
to  be  repugnant  to  the  universal  sense  and 
practice  of  this  country. 

The  Act  of  Congress  made  it  a  misdemeanor, 
punishable  by  fine  and  imprisonment,  and  the 
forfeiture  of  the  vessel,  for  any  person  to  fit 
out  and  arm,  within  the  United  States,  any 
vessel  to  be  employed  in  the  service  of  any  for- 
eign power,  with  intent  to  cruise  against  the 
subjects  of  any  other  power  with  whom  the 
United  States  are  at  peace.  This  Act  contains 
within  itself  a  pretty  plain  intimation  where 
343*]*the  power  resided  which  has  jurisdic- 
tion of  cases  arising  under  it  ;  for  it  provides 
that  the  President  of  the  United  States  shall 
employ  such  force  as  may  be  requisite  to  en- 
force the  prohibitions  of  the  Act,  and  to  take 
and  detain  any  such  vessel  with  her  prizes, 
"  and  to  the  restoring  such  prizes  in  the  cases 
in  which  restitution  shall  have  been  ad- 
judged." It  is  very  clear  that  the  President 
was  to  employ  the  auxiliary  force  in  aid  of  the 
process  of  the  federal,  and  not  of  the  state 
courts.  It  was  in  those  courts  that  the  resti- 
tution of  the  prizes  taken  by  such  vessels  was 
to  be  adjudged. 

This  Act  of  Congress  was,  however,  only  an 
affirmance  of  the  law  of  nations,  and  added 
more  precise  and  specific  penalties  to  the 
sanctions  of  that  law.  The  government  of 
the  United  States  had  declared,  in  1793,  before 
the  passing  of  the  Act,  that  the  original  arm- 
ing and  equipping  of  vessels  in  our  ports  by 
any  of  the  belligerent  parties  for  military  or 
naval  service,  was  unlawful.  Every  such  act 
was  an  infraction  of  the  laws  of  neutrality 
which  applied  to  our  neutral  situation. 

Surely  it  belonged  to  the  Admiralty  to  take 
cognizance  of  such  illegal  armaments,  as  in- 
cidental to  the  question  of  prize.  It  was  as 
much  a  part  of  the  prize  question  as  the  in- 
quiry touching  the  authority  of  the  commis- 
sion, or  the  place  of  the  capture,  or  the  nation- 
al character  of  the  party  captured,  or  his  title 
to  the  property.  It  was  observed  by  Mr.  Jus- 
tice Ashhurst,  in  Camden  v.  Home,  4  T.  R., 
395,  that  the  courts  of  admiralty  had  not  only 
exclusive  jurisdiction  over  all  questions  of 
prize,  but  the  same  jurisdiction  over  all  mat- 
ters that  arise  incidentally,  "  either  in  con- 
struing Acts  of  Parliament  or  proclamations, 
in  order  to  form  their  opinion  on  the  principal 
question." 

In  the  year  1793,  when  so  many  French 
privateers  were  commissioned,  armed  and 
equipped  in  our  ports,  under  the  sanction  of 
M.  Genet,  then  Minister  from  the  French  Re- 
public, it  was  clearly  the  sense  of  the  profes- 
sion and  of  the  courts  of  this  country,  that 
cases  of  that  kind  were  exclusively  of  federal 
cognizance.  The  great  point  of  discussion 
then  was,  whether  it  belonged  to  the  judicial  or 
to  the  executive  authority  of  the  United  States 
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to  grant  to  the  injured  party  relief  against 
captures  made  by  privateers  so  unlawfully 
*titted  out.  No  person  ever  supposed,  [*344 
at  that  day,  that  the  state  courts  hadany  juris- 
distion  in  this  case.  If  these  courts  had  been 
deemed  possessed  of  the  power,  the  parties 
aggrieved  would  gladly  have  retried  1o  them, 
when  they  found  many  of  the  .admiralty 
courts  declaring  that  the  remedy  was  not  even 
of  a  judicial  nature,  and  that  it  lay  with  the 
President  of  the  United  Slates  and  not  with 
them.  If  the  state  courts  had  the  jurisdiction, 
they  could  have  afforded  to  the  owner  ade- 
quate relief,  not  only  by  the  action  of  trespass 
or  trover,  for  damages,  but  by  the  action  of 
replevin  for  the  property  tortiously  taken. 

In  the  case  of  Findlay  v.  The  Ship  William, 
1  Pet.  Adm.,  12,  a  libel  was  filed  in  the  Dis- 
trict Court  of  Pennsylvania,  alleging  that  the 
ship  was  captured  by  a  French  privateer  called 
the  Citizen  Genet,  within  the  territorial  juris- 
diction of  the  United  States  ;  and  in  the  case 
of  Noxon  v.  The  Brigantine  fanny,  2  Pet. 
Adm.,  309,  a  libel  was  filed  in  the  same  court 
for  a  like  capture  by  a  French  privateer  called 
the  Sans  Culottes.  In  bolh  these  cases,  the 
libels  were  dismissed  on  the  strange  ground, 
that  matters  of  that  kind  appertained  to  the 
Executive  Department,  which  was  charged 
with  the  duty  and  the  power  of  vindicating 
the  sovereignty  of  the  nation.  It  is  to  be  re- 
marked that  both  those  privateers  had  been 
armed  and  fitted  and  commissioned  within  the 
United  States,  contrary  to  the  declared  sense 
of  the  government,  and  equally  contrary  to 
public  law. 

In  May  and  June,  1793,  the  President  of  the 
United  States  had  caused  to  be  seized  several 
French  vessels,  armed  and  commissioned  in 
our  ports,  to  cruise  against  their  enemies,  and 
had  directed  prosecutions  against  all  concerned 
therein.  And  Mr.  Jefferson,  then  Secre- 
tary of  State,  in  his  letter  to  Mr.  Genet,  of 
the  date  of  the  7th  of  August,  1793,  informs 
him  that  the  United  States  were  bound  to 
indemnify  for  all  prizes  made  by  French  ves- 
sels so  illegally  fitted  out,  and  to  restore  the 
prizes,  if  possible.  In  another  case,  the  Dis- 
trict Court  of  New  York,  in  1793,  made  a 
similar  decision  with  those  in  Pennsylvania. 
The  Catharine,  a  British  vessel,  was  taken  by 
a  French  frigate,  within  the  waters  of  the 
United  Stales,  and  she  was  arrested  under 
process  from  that  court,  issued  at  the  instance 
of  the  British  owner,  on  *the  ground  [*345 
that  she  was  not  lawful  prize.  This  case  was 
very  ably  argued  in  support  of  the  power  and 
duty  of  the  District  Court  to  afford  the 
remedy.  But  Judge  Duane,  in  an  elaborate 
opinion,  decided  that  the  cognizance  of  causes 
respecting  the  sovereignty,  and  rights  of  neu- 
trality of  the  United  Slates,  belonged  to  the 
executive,  and  not  to  the  judicial  branch  of 
the  government,  and  the  libel  was,  conse- 
quently, dismissed. 

Similar  decisions  were  made  by  the  district 
courts  of  Maryland  and  North  Carolina. 

In  the  case  of  Glass  v.  The  Sloop  Betsey,  the 
French  privateer,  Citizen  Genet,  had  captured 
a  Swedish  vessel  and  cargo,  owned  by  neutral 
Swedes,  and  by  American  citizens,  and  had 
sent  her  into  Baltimore.  The  owners  filed  a 
libel  in  the  District  Court  of  Maryland,  claim- 
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ing  restitution.  The  court  there  also  held 
that  it  had  no  jurisdiction. 

This  extraordinary  doctrine  of  the  district 
courts,  renouncing  all  jurisdiction  of  their 
own,  and  insisting  that  such  cases  were  ex- 
clusively of  executive  cognizance,  gave  much 
embarrassment  to  the  government.  The  pri- 
vateer Citizen  Genet,  which  had  made  most 
of  the  captures  complained  of,  had  been  fitted 
out  at  Charleston,  in  South  Carolina,  and 
after  being  required  to  leave  the  United  States, 
she  went  out  of  port,  says  Mr.  Jefferson,  in 
his  official  letter  of  the  16th  of  August,  1793, 
"to  cruise  on  our  coast,  and  to  brave  the  au- 
thority of  the  country,  by  returning  into  port 
again  with  her  prizes."  And  in  his  official 
note  to  Mr.  Genet,  of  the  22d  of  November, 
1793.  he  informs  him  that  the  government  of 
the  United  States  were  bound  to  cause  restitu- 
tion to  be  made  of  the  three  prizes  taken  by 
the  privateer  Citizen  Genet,  and  brought  into 
the  United  States,  or  to  make  compensation 
to  the  owners. 

President  Washington,  in  his  speech  to  Con- 
gress of  the  3d  of  December,  1793,  makes  a 
particular  allusion  to  the  case  of  these  vessels, 
illegally  commissioned,  or  equipped  in  a  war- 
like form,  within  the  limits  of  the  United 
States.  He  then  mentions  the  doubts  of 
several  of  the  courts  as  to  their  power  to  liber- 
ate in  cases  of  certain  captures,  and  he  recom- 
mends to  Congress  to  regulate  their  jurisdic- 
tion in  these  points,  and  suggests  that  the 
346*]  remedies  will  be  well  *administered 
by  the  judiciary,  who  possess  a  long  estab- 
lished course  of  investigation,  effectual  process, 
and  officers  in  the  habit  of  executing  it.  But, 
says  he,  "  if  the  Executive  is  to  be  the  resort 
in  these  cases,  it  is  hoped  he  will  be  author- 
ized by  law  to  have  facts  ascertained  by  the 
courts,  when  for  his  own  information  he  shall 
require  it." 

It  is  very  evident  that  President  Washing- 
ton thought  the  power  of  redress,  in  these 
cases,  ought  not  to  be  lodged  with  him,  but 
that  it  ought  to  be  exercised  by  the  courts  of 
justice.  And,  fortunately,  before  Congress 
had  time  to  make  provision  for  the  case,  the 
Supreme  Court  of  the  United  States,  in  Febu- 
ary,  1794.  in  the  case  of  Glass  v.  The  Sloop 
Betsey,  3  Dall.,  6,  had  the  very  litigated  ques- 
tion Drought  up  in  review  before  them.  And 
that  court,  at  the  head  of  which  was  Chief 
Justice  Jay,  unanimously  decided-  that  the 
district  courts  had  competent  jurisdiction  in 
all  these  cases,  and  possessed  all  the  powers 
of  a  Court  of  Admiralty,  whether  considered 
as  an  Instance,  or  as  a  Prize  Court.  This  was 
one  of  the  most  salutary  decisions,  perhaps, 
ever  made  by  the  Supreme  Court  of  the  United 
States.  The  anomaly  raised  in  the  district 
courts  disappeared  forever,  and  the  course  of 
public  and  national  law  flowed  in  its  accus- 
tomed channel.  After  this  we  find,  by  the  case 
of  Talbot  v.  Janson,  3  Dall.,  133,  that  the 
French  privateer  L' 'Ami  de  la  Liberte,  was 
owned,  fitted  out,  and  armed  in  the  United 
States,  under  a  French  irregular  commission, 
and  took  a  vessel  belonging  to  citizens  of  Hol- 
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land,  and  brought  it  within  the  United  States. 
The  Dutch  claimants  libeled  the  vessel  and 
cargo  in  the  District  Court  of  South  Carolina, 
and  restitution  was  awarded.  So  in  the  case 
of  the  United  States  v.  Le  Vengeance,  3  Dall., 
297,  where  a  French  privateer  captured,  and 
brought  into  New  York,  a  Spanish  ship,  the 
Spanish  owner,  and  the  attorney  for  the 
United  States,  equally  resorted  to  the  District 
Court,  the  one  for  restitution  of  the  prize,  and 
the  other  for  forfeiture  of  the  privateer,  on 
the  same  ground,  viz  :  that  the  privateer  had 
been  illegally  fitted  out  in  the  United  States ; 
and  the  Supreme  Court  of  the  -United  States, 
upon  an  appeal  as  to  the  information,  decided 
that  it  was  a  civil  cause  of  Admiralty  and 
maritime  jurisdiction. 

*  Within  the  same  principle  was  the  [*347 
case  of  The  United  States  v.  The  Schooner 
Sally,  2  Cranch,  406,  for  being  concerned  in 
the  slave  trade,  contrary  to  the  Act  of  Con- 
gress. It  was  there  held  that  it  was  a  case,  not 
of  common  law,  but  of  Admiralty  jurisdic- 
tion. 

In  short,  after  this  history  of  the  struggle 
between  the  judicial  and  the  executive  au- 
thorities of  the  Union,  in  respect  to  the  rightful 
control  over  illegal  captures,  and  particularly 
of  captures  made  by  vessels  illegally  fitted  out 
within  the  United  States  ;  and  after  the  most 
solemn  sanction  finally  given  to  the  power  of 
the  District,  or  A  dmiralty  Courts,  over  this 
subject ;  and  after  the  irresistible  deduction 
from  these  facts,  that  the  common  law  courts 
of  the  individual  states  have  no  jurisdiction 
in  this  case — I  think  I  may  safely  conclude, 
that  the  ground  taken  by  the  Chief  Justice  in 
his  opinion  (and  which  appears  not  to  have 
been  taken  at  the  trial),  is  as  untenable  as  any 
that  could  have  been  assumed. 

I  am,  accordingly,  of  opinion  that  the  judg- 
ment of  the  Supreme  Court  ought  Co  be  re- 
versed.1 

This  being  the  unanimous  opinion  of  the 
court,  it  was  thereupon  ordered  and  adjudged 
that  the  judgment  of  the  Supreme  Court  be 
reversed  ;  and  that  'the  defendant  in  error  pay 
to  the  plaintiff  in  error  $233.24  for  his  costs 
and  charges  in  and  about  prosecuting  his 
writ  of  error  in  this  court.  And  it  is  further 
ordered  and  adjudged  that  the  proceedings 
and  judgment  of  this  Court  be  remitted  to 
the  said  Supreme  Court,  to  the  end  that  the 
said  court  may  award  a  venire  de  now  of  and 
upon  the  said  issue,  and  proceed  according  to 
law. 

Judgment  of  reversal. 

Reversing  S.  C.— 14  Johns.,  273. 
Cited  in— 18  Johns.,  291;   38  Barb.,  214;  2  Sand., 
389;  37  N.  J.  L.,  517. 

1.— Had  the  fitting  out  of  the  capturing  vessel,  in 
this  case,  not  been  accompanied  with  a  violation  of 
our  neutrality  laws,  it  is  clear  that  the  question 
would  have  belonged  exclusively  to  the  courts 
of  the  country  of  the  captor :  it  is  only  the  illegal- 
ity of  the  original  equipment  which  can  give  to  our 
courts  admiralty  jurisdiction  of  the  case.  See 
L' Invincible,  1  Wheat.,  238. 
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348*]  *JOHN  J.  PALMER  KT  AL.,  Plaint- 
iffs in  Error, 

v. 

PETER  LORILLARD  AND  GEORGE  LOR- 
ILLARD,  Defendants  in  Error. 

1.  Contracts — Assumpsit  on  Bill  of  Lading, 
against  Ship  Owners — Negligence  Averred — 
Negatived  by  Verdict  of  Jury — Under  this 
Form  of  Action  Court  Cannot  look  to  other 
Facts — Contract  of  Affreightment — Not  Dis- 
charged by  Blockade.  2.  Practice — Objection 
not  Taken  in  Court  below — Cannot  be  Taken 
in  Appellate  Court — Rule,  how  Limited. 

The  plaintiffs,  being  the  shippers  of  poods,  brought 
an  action  of  atsumpsit  on  the  bill  of  lading1  against 
the  ship  owners,  and  averred  a  loss  of  the  goods  by 
negligence.  The  jury  found  that  the  vessel,  in  the 
beginning  of  February,  proceeded  from  Richmond, 
where  the  goods  were  laden,  in  the  prosecution  of 
the  voyage,  and  came  to  Hampton  Roads,  but  find- 
ing the  Chesapeake  blockaded  by  a  hostile  squadron, 
and  that  it  would  be  impossible  to  put  to  sea  with- 
out being  captured,  went  into  Norfolk,  and  finally 
returned  to  Richmond  :  that  in  September  follow- 
ing, the  plaintiffs  demanded  their  goods,  in  order  to 
transport  them  to  New  York,  by  land,  but  that  the 
master  refused  to  deliver  them  unless  being  paid 
half  freight ;  and  that  a  few  days  thereafter,  in  con- 
sequence of  a  violent  storm  and  freshet,  the  vessel 
was  sunk  at  the  wharf,  without  any  fault  or  negli- 
gence of  the  defendants,  or  their  agents,  and  the 
goods  wholly  ruined  and  spoiled.  Held  that  admit- 
ting that  the  plaintiffs  had  a  cause  of  action,  yet 
that,  in  this  form,  and  under  this  declaration,  they 
were  not  entitled  to  recover,  the  jury  having  nega- 
tived the  giauamen  alleged,  i.  e.,  the  negligence  of 
the  defendants,  and  that  the  court  could  not  look  to 
the  other  facts  found  by  the  jury,  in  order  to  sup- 
port the  action,  as  that  would  be  to  allow  a  party  to 
declare  for  one  cause  and  recover  for  another. 

But  that  the  plaintiffs  had  no  cause  of  action,  for 
the  contract  of  affreightment  was  not  discharged  by 
the  blockade,  and  the  defendants  had  a  right  to  re- 
tain the  goods,  until  they  could  prosecute  the  voy- 
age, or  unless  the  plaintiffs  tendered  them  the  whole 
freight  to  which  they  would  have  been  entitled  on 
its  completion,  or  unless  the  contract  were  re- 
scinded by  mutual  agreement. 

A  contract  of  affreightment  is  not  dissolved  by  a 
hostile  blockade  or  investment  of  the  port  of  de- 
parture :  the  performance  of  it  is  merely  suspended, 
and  the  ship  owner  may  detain  the  goods  until  he 
can  prosecute  the  voyage  with  safety,  or  the 
freighter  demand  them  on  tendering  the  full  freight. 
It  is  only  when  the  voyage  is  brosen  up,  on  the 
part  of  the  ship  owner  or  master,  or  the  completion 
of  it  has  become  unlawful,  that  the  contract  is  dis- 
solved. 

Although  it  is  a  rule  that  an  objection  not  taken  in 
the  court  below,  cannot  be  taken  in  the  court  of  ap- 
pellate jurisdiction,  yet  that  rule  is  intended  only  to 
be  applied  to  objections  which  the  party,  by  his 
silence,  may  be  deemed  to  have  waived,  and  which, 
when  waived,  still  leave  the  merits  of  the  cause  to 
rest  with  the  judgment.  It  does  not  apply  to  an 
objection  which,  if  taken,  would  have  destroyed  the 
foundation  of  the  action. 

Citations— 10  East,  378 ;  2  Campb.  466 ;  2  Burr., 
882;  7  T.  K.,  381 ;  3  Rob.  Adm.,  180;  6  Tyng,  202; 
10  East,  526;  9  Johns.,  19;  5  East,  322;  1  Campb. 
451;  2  Johns.,  336;  5  Johns.,  308;  7  Tyng,  325;  8 
T.  R.,  259;  I  Pet.  Adm.,  157;  4  Ball..  455;  French 
Ordinance  of  Marine,  liv.  3,  tit.  3,  Fret.,  art.  15; 
Valin,  h,  t,  p.  657 ;  Pothier,  Charte-Partie*  No.  69 ; 


Chartes-Parties,  art.  8,  9;  Valin,  lb.;  Pothier,  t,  h. 
No.  100,  101;  Valin,  Com.  on  Art.,  9;  4  Rob.,  77; 
Oleron,  art.  4;  ConsuJat  par  Boucher,  ch.  80,  82,  84, 
85  ;  Roccus,  de  Nav.,  it.  54  ;  Jacobson,  217,  276.  277, 
295. 


was  an  action  of  asfsumptrit  brought  in 
-  the  Supreme  Court  by  the  defendants  in 
error  against  the  plaintiffs  in  error.  The  dec- 
laration was,  in  the  usual  form,  upon  a  bill  of 
lading  of  thirteen  hogsheads  of  tobacco,  and 
charged  the  plaintiffs  in  error  with  a  breach  of 
the  contract,  in  the  non-delivery  of  the  tobacco, 
agrceablj  to  the  bill  of  lading.  On  the  trial, 
a  verdict  was  taken  for  the  defendants  in  error, 
subject  to  theopinion  of  the  Suprt  me  Court,  and 
a  case  having  been  made  and  argued,  judg- 
ment was  rendered  for  the  defendants  in  error. 
The  case  was,  afterwards,  turned  into  a  special 
verdict,  and  a  writ  of  error  brought  to  reverse 
the  judgment.  The  facts  are  fully  stated  in 
the  report  of  the  decision  in  the  court  below, 
for  which,  and  the  opinion  of  the  Supreme 
Court,  see  P.  &  G.  LoriUardv.  Palmer  et  al., 
15  Johns.,  14. 

The  plaintiffs  in  error  contended  that  the 
judgment  was  erroneous,  because, 

1.  The  vessel  and  cargo  having  been  lost  by 
a  peril  of  the  sea,  without  the  default  of  the 
plaintiffs  in  error,  or  their  *agents,    [*349 
they  were  not  liable  for  such  loss.or  for  the  non- 
delivery of  the  tobacco. 

2.  The  voyage  not  having  been  relinquished 
and  the  presence  of  the  enemy  having  justi- 
fied a  suspension   of    the  pursuit  of    it,  the 
master  had  a  right  to  retain  the  cargo  till  he 
could    prosecute    his    voyage,    and   earn  the 
freight  ;  the  defendants  in  error    could   not, 
therefore,  demand  the  goods,  without  offering 
to  pay  the  whole  freight. 

Mr.  T.  A.  Emmet,  for  the  plaintiffs  in  error. 
The  action  is  misconceived.  The  plaintiffs  in 
error  are  not  responsible  for  the  non-delivery 
of  the  goods  at  New  York,  as  they  have  a  valid 
excuse  within  the  exception  in  the  bill  of 
lading  on  which  the  action  was  founded.  If 
the  demand  of  the  goods,  and  refusal  to  restore 
them,  put  an  end  to  the  contract,  the  suit 
should  have  been  in  trover  ;  otherwise,  this 
absurdity  follows,  that  a  party  may  recover  for 
the  non-performance  of  a  contract,  on  the  ex- 
press ground  that  the  contract  is  annulled  and 
no  longer  in  existence.  It  was  in  the  power  of 
neither  party  to  rescind  it.  When  the  master 
was  informed  of  the  blockade,  he  had  no  right 
to  tender  the  cargo  to  the  owner,  nor  is  the 
owner  to  be  allowed  to  demand  it  ;  he  cannot, 
therefore,  sue,  either  on  the  bill  of  lading  or 
in  trover. 

Independently,  then,  of  the  form  of  action, 
the  owner  of  the  cargo  is  not  entitled  to  re- 
cover. It  is  a  novel  principle  in  the  law  of 


NOTE.— Contract  of  affreightment— When  dissolved 
—Lien  on  gnnds.  The  above  case  of  Palmer  v.  Lor- 
lllard  was  followed  in  Ogden  v. Barker,  18  Johns.,  87. 

Parsons  says,  in  the  second  volume  of  his  work  on 
contracts,  p.  297 :  "  Nor  is  this  right  (that  of  lien  of 
ship  on  cargo)  lost  by  circumstances  which  would 
cause  great  delay  or  diminution  of  value  (Tindal  v. 
Taylor,  4  Ellis  &  B.,  219 ;  Clernson  v.  Davidson,  5 
Binn.,  392:  McGaw  v.  Ocean  Ins.  Co.,  23  Pick.,  405 ; 
Lord  v.  Neptune  Ins.  Co.,  10  Gray.  109;  Small  v. 
Moates,  9  Bing.,  574);  but  if  the  lien  of  the  ship  upon 
the  goods  is  only  for  the  purpose  of  earning  freight, 
the  shipper  may  at  any  time  reclaim  his  goods,  by 
paying  the  full  freight  which  would  be  earned  upon 
them  (Jordan  v.  Warren  Ins.  Co.,  1  Story,  342 ;  Mc- 
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Gaw  v.  Ocean  Ins.  Co..  23  Pick..  405;  Shipton  v. 
Thornton,  9  A.  &  E.,  314 ;  Gibbs  v.  Gray,  2  H.  &  N., 
22).  The  authorities  arc  very  strong  and  decisive 
that  the  ship  owner  need  not  deliver  the  goods  at 
any  intermediate  place,  although  he  is  there  with 
his  ship  damaged  and  the  cargo  damaged,  and  long 
continued  and  extensive  repairs  are  required  for 
either  or  both.  Because  he  may  remain  there  and 
make  the  repair  and  then  complete  his  voyage  and 
earn  all  his  freight.  (The  Brig  Collenberg,  1  Black, 
170;  Herbert  v.  Hallett,  3  Johns.  Cas.,  93;  Griswold 
v.  N.  Y.  Ins.  Co.,  1  Johns..  205:  Saltus  v.  Ocean  Ins. 
Co.,  14  Johns.,  138;  Ellis  v.  Willard,  5  Seld.,  529; 
Clark  v.  Mass.  F.  &  M.  Ins.  Co.,  2  Pick.,  104 ;  Tronson 
v.  Dent,  8  Moore  P.  C.,  419.)" 
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merchants,  which  is  laid  down  by  the  Supreme 
Court,  that  the  blockade  terminated  the  con- 
tract. The  master  might,  if  he  chose,  have 
-endeavored  to  make  his  way  through  the 
hostile  squadron  ;  but  he  was  not  bound  to  at- 
tempt it,  and  expose  himself  not  merely  to 
imminent  danger,  but  to  inevitable  capture. 
Nor  was  he  bound  to  transport  the  goods  by 
land  ;  for  in  time  of  war,  there  was  a  price,  as 
well  for  land,  as  water  carriage,  and  the  de- 
fendants in  error  had,  by  shipping  their 
tobacco,  evinced  their  election  rather  to 
incur  the  risks  attendant  on  war,  than  the  ex- 
pense of  inland  transportation.  This  is  not  a 
case  of  pro  rata  freight.  When  the  master  de- 
manded half  of  the  stipulated  freight,  he  com- 
promised part  of  his  right.  If  he  were  entitled 
to  freight  at  all,  he  was  entitled  to  the  whole. 
35O*J  *Mr.  D.  B.  Ogden,  contra.  There 
is  no  adjudged  case  precisely  like  the  present, 
yet  there  are  established  principles  of  law,  by 
which  it  is  to  be  governed.  The  plaintiffs 
below  were  entitled  to  their  tobacco,  unless 
the  ship  owner  could'retain  it,  to  preserve  his 
lien  for  the  entire  or  a  pro  rata  freight.  It  has 
been  conceded  that  no  pro  rata  freight  was  due; 
then,  were  the  defendants  below  entitled  to 
hold  the  property,  or  demand  the  whole  freight? 
But  the  freight  could  not  become  due  until  a 
•delivery  at  New  York;  and  can  it  be  contended 
that  the  m-ister  might  keep  the  cargo  during 
the  war,  and  carry  it  on  in  time  of  peace,  and 
thus,  without  any  war  risk,  earn  a  war  freight? 
The  hostile  investment  would  probably,  and 
in  fact  did  continue  without  interruption.  It 
was  a  hostile  investment — for,  as  regards  us, 
who  were  parties  to  the  war,  it  was  not  a 
blockade.  The  term  "blockade"  is  only  appli- 
cable to  neutrals,  who  are  bound  to  respect  it ; 
but  a  belligerent  is  not  restricted  from  break- 
ing through  the  fleet  that  invests  his  coasts,  or 
•eluding  it  by  stealth  or  stratagem.  As  it  was 
the  master's  right,  so  it  was  his  duty  to  make 
the  attempt.  His  compensation  was  intended 
to  be  proportionate  to  his  risk.  The  risk,  to 
be  sure,  had  been  increased,  after  the  forma- 
tion of  the  contract ;  yet  the  probability  of 
that  increase  must  have  been  regarded  in  fixing 
the  rate  of  hire.  If  he  will  not  run  the  hazard, 
which  he  has  assumed,  there  is  no  other  alter- 
native than  to  redeliver  the  cargo,  gratuitous- 
ly, to  its  owner.  Suppose  the  cargo  consisted 
of  articles  of  a  perishable  nature,  shall  the 
master  be  permitted  to  keep  them  in  the  hold 
until  they  rot  and  become  worthless  ?  No 
one  will  deny  that  a  temporary  obstacle  or  in- 
convenience will  justify  a  temporary  delay.  If 
a  violent  head  wind  opposes  his  departure,  he 
may  wait  until  the  weather  changes;  he  is  not 
to  put  to  sea  in  a  storm.  But  where  the  ob- 
stacle or  danger  is  indefinite  in  its  duration,  and 
promises  to  be  of  long  continuance,  he  must 
either  exert  himself  to  fulfill  his  agreement,  or 
•else  admit  his  inability,  release  the  affreighter, 
and  restore  him  his  property.  The  case  of 
If /inter  v.  Prinnep  et  al.,  10  East,  378,  contains 
principles  which  will  apply  here.  "If,"  it  is 
there  said,  "  the  ship  be  disabled  from  com- 
pleting her  voyage,  the  ship  owner  may  still 
•entitle  himself  to  the  whole  freight,  by  for- 
35 1*]  warding  *the  goods,  by  some  other 
means,  to  the  place  of  destination  ;  but  he  has 
no  right  to  any  freight  if  they  be  not  so  for- 
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warded  ;  unless  the  forwarding  them  be  dis- 
pensed with,  or  unless  there  be  some  new 
bargain  upon  this  subject.  If  she  ship  owner 
will  not  forward  them,  the  freighter  is  entitled 
to  them  without  paying  any.  One  party, 
therefore,  if  he  forward  them,  or  be  prevented 
or  discharged  from  so  doing,  is  entitled  to  his 
whole  freight ;  and  the  other,  if  there  be  a  re- 
fusal to  forward  them,  is  entitled  to  have 
them,  without  paying  any  freight  at  all." 

The  objection  to  the  form  of  the  action  was 
not  raised  in  the  court  below.  Trover  was  not 
the  proper  remedy.  Trover  will  not  lie  unless 
the  contract  is  annulled  ;  and  it  has  been  in- 
sisted, on  the  other  side,  that  it  was  still  in 
full  force.  The  true  construction  of  this  con- 
tract is,  that  the  cargo  shall  be  delivered  within 
a  reasonable  time.  Had  the  voyage  been  partly 
performed  ;  as,  for  instance,  had  the  cargo 
been  carried  to  the  Delaware,  and  the  vessel 
could  get  no  farther,  it  must  have  been  de- 
livered to  the  shipper  on  his  paying  pro  rata 
freight.  Then,  surely,  the  cargo  still  remain- 
ing at  the  port  of  departure,  and  unable  to 
proceed,  he  is  entitled  to  it,-  without  paying 
any  freight.  As  between  the  shipper  and  ship 
owner,  the  latter  is  not  bound  to  provide 
another  vessel  to  complete  the  voyage,  in  case 
of  interruption  ;  though  it  is  otherwise  as  be- 
tween the  insurer  and  insured.  (Bradhurst  v. 
Col.  Ins.  Co.,  9  Johns.,  17.) 

Mr.  Emmet,  in  reply,  repeated  that  the 
plaintiffs  below  could  not  recover  on  the  bill 
of  lading,  because  the  loss  arose  from  an  ex- 
cepted  peril.  Without,  however,  an  express 
exception,  if  the  liability  of  the  defendants 
rested  alone  on  their  situation  as  common  car- 
riers, it  would  be  the  same  ;  for  a  common 
carrier  is  excused  by  the  act  of  God.  He  ad- 
mitted that  if  there  were  any  probability  that 
the  vessel  could  have  got  to  sea  with  safety, 
the  master  was  bound  to  make  the  experiment; 
but  here  the  jury  has  found  that  there  was  a 
certainty  of  capture,  if  he  proceeded. 

THE  CHANCELLOR: 

1.  The  first  objection  taken  to  the  judgment 
*in  this  case  is,  that  the  action  was  mis  [*352 
conceived,  and  that  upon  the  pleadings  and  the 
finding  of  the  jury,  there  appears  to  be  no  cause 
of  action. 

If  the  contract  of  affreightment  was  dis- 
solved, and  at  an  end,  by  the  demand  of  the 
tobacco  by  the  owner,  and  the  refusal  by  the 
master  to  deliver  it,  the  action  ought  to  have 
been  trover  ;  instead  of  which  the  declaration 
is  upon  the  bill  of  lading,  and  admits  the  con- 
tract to  be  still  valid  and  subsisting.  The 
charge  is  for  non-performance  of  the  contract. 
The  first  count  charges  a  promise  to  convey 
the  tobacco,  in  the  very  words  of  the  bill  of 
lading,  and  that  the  defendants  below  received 
the  goods  on  board,  and  though  a  reasonable 
time  had  elapsed,  they  did  not  safely  convey  and 
deliver  the  tobacco  at  the  place  of  delivery ; 
but,  through  the  mere  carelessness,  negligence 
and  improper  conduct  of  the  defendants,  the 
goods  were  lost.  The  whole  gravamen  in  this 
count  is  loss  of  the  goods  by  negligence  ;  and 
what  is  the  answer  of  the  jtiry  to  this  charge  ? 
They  find  that  on  "the  21st  of  September, 
in  the  year  1813,  in  consequence  of  a  violent 
storm  and  freshet,  the  schooner  was  sunk  at 
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the  wharf,  at  Richmond,  without  any  fault  or 
negligence  of  the  defendants  below,  or  their 
agents,  and  that  the  tobacco  of  the  plaintiffs  on 
board  was  wholly  ruined  and  spoiled."  This 
is  the  full  and  perfect  acquittal  of  the  defend- 
ants from  the  case  of  action  laid  in  the  first 
count  of  the  declaration. 

The  second,  and  only  remaining  count,  is  a 
mere  repetition  of  the  first  in  more  general 
terms.  It  states  that  the  defendants  assumed 
to  receive,  carry  and  deliver  the  goods,  as 
aforesaid,  and  to  take  due  and  proper  care  of 
them  while  in  their  custody,  yet,  through 
mere  carelessness  and  negligence,  the  goods 
were  wholly  lost.  This  charge  received,  of 
course,  the  same  answer.  Now,  it  is  utterly 
inconceivable  to  me  how  a  judgment  can  be 
rendered  for  the  plaintiff  upon  such  a  charge 
so  entirely  refuted.  The  recovery  must  be 
secvndum  allegata  et  probata.  The  judgment 
must  correspond  with  the  pleadings  and  proofs. 
If  we  are  at  liberty  in  this  case  to  resort  to  a 
fact  found  by  the  jury,  viz.:  that  on  the  16th 
of  September,  the  agent  of  the  plaintiffs  be- 
low demanded  the  tobacco,  and  that  the  mas- 
353*]  ter  of  *the  vessel  refused  to  deliver  it, 
unless  half  freight  was  paid  ;  and  if  we  are  at 
liberty  upon  that  fact  to  proceed  to  a  course  of 
reasoning  and  decision  in  favor  of  the  owner, 
then  we  should  have  been  equally  at  liberty  to 
do  it  if  there  had  been  no  declaration.  The 
fact  so  found  has  no  manner  of  application  or 
reference  to  the  charges  contained  in  the  dec- 
laration, and  unless  we  mean  to  destroy  all  the 
utility  and  sense  of  pleading,  and  to  allow  a 
party  to  declare  for  one  cause  of  action  and  to 
recover  for  another,  we  cannot  allow  the 
judgment  in  this  case  to  stand. 

In  the  case  of  Hunter  v.  Pivnsep,  10  East, 
378,  the  owner  sued  the  ship  owner  for  the 
proceeds  of  wrecked  goods,  and  the  defendant 
set  up  a  claim  for  a  pro  rato'freight.  The  first 
two  counts  in  the  plaintiffs's  declaration  were 
upon  the  bill  of  lading,  and  Lord  Ellenborough 
observed  that  the  plaintiff  clearly  could  not 
recover  upon  those  counts,  because  they  con- 
tained an  express  exception  of  perils  of  the 
8ea,  and  they  were  the  very  perils  by  which 
the  loss  of  the  voyage  was  occasioned.  So  in 
this  case  the  loss  was  by  the  peril  excepted  in 
the  bill  of  lading.  It  was  by  a  sea  peril,  with- 
out negligence  ;  so  there  is  no  cause  of  action 
under  the  bill  of  lading. 

The  attention  of  the  Supreme  Court  was 
never  called  to  the  application  of  the  finding 
01  the  jury  to  the  charge;  and  probably  the 
declaration  was  never  presented  to  them.  If 
it  had  been,  it  would  have  been  impossible  for 
them  to  render  a  judgment  for  the  plaintiffs, 
because  the  verdict  destroyed  the  cause  of 
action.  How  this  point  came  to  be  omitted 
in  the  argument  in  the  Supreme  Court  I  do 
not  know.  The  argument  below  was  upon 
a  case  made.  That  case  was  afterwards  turned 
into  a  special  verdict,  and  the  question  before 
us  arises  upon  the  special  verdict,  in  which  we 
cannot  avoid  comparing  the  verdict  with  the 
declaration.  Nor  do  I  think  that  this  case 
comes  within  the  rule  that  an  objection  not 
taken  in  the  court  below  cannot  be  taken 
here.  The  rule  was  only  intended  to  be  ap- 
plied to  objections  that  the  party  may  be 
deemed,  by  his  silence,  to  have  waived,  and 
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which,  when  waived,  still  leave  the  merits  of 
the  case  to  rest  with  the  judgment.  But  if 
the  foundation  of  the  action  has  manifestly 
failed,  we  cannot,  without  *shocking  [*35i 
the  common  sense  of  justice,  allow  a  recovery 
to  stand.  Suppose  the  declaration  in  this  case 
had  been  for  an  assault  and  battery,  or  for 
slander,  and  the  jury  had  found  the  defend- 
ant not  guilty,  but  had  further  found  that  the 
defendant  owed  the  plaintiff  on  a  promissory 
note,  could  we  have  affirmed  a  judgment  for 
the  sum  due  on  the  note  ?  This  would  be  too- 
great  an  absurdity  to  be  endured  ;  yet  the  pres- 
ent case  is  very  nearly  equal  to  it,  for  the 
plaintiffs  declare  against  the  defendants  for 
negligently  keeping  goods  by  which  they  were 
lost,  and  the  jury  find  that  they  were  lost  by  a 
storm,  without  any  negligence.  They  furl  her 
find  a  demand  and  refusal  to  deliver  the  goods, 
and  upon  that  demand  and  refusal  (though  na 
part  of  the  charge)  the  plaintiffs,  after  finding" 
themselves  defeated  in  their  charge  of  negli- 
gence, now  seek  to  recover. 

If  it  should  be  said  that  the  first  count  in  the 
declaration  also  mentions,  that  though  a  rea- 
sonable time  had  elapsed  after  the  receipt  of 
the  goods,  they  were  not  delivered,  the  answer 
is,  that  the  mention  of  the  lapse  of  a  reasona- 
ble time  was  not  by  way  of  charging  the  de- 
fendants with  fault  by  that  delay  :  it  was  men- 
tioned as  merely  introductory  to  the  charge  of 
carelessness  and  negligence  in  keeping  the 
goods.  Besides,  the  special  verdict  shows, 
conclusively,  that  the  delay  was  no  fault  of 
the  defendants,  for  it  states  that  they  made 
ineffectual  efforts  to  get  out  of  the  Chesapeake, 
but  it  was  found  to  be  impossible,  without 
capture,  and  the  vessel  was  of  necessity  driven 
back  to  Richmond.  The  whole  complaint  now 
is,  .that  the  goods  were  not  restored  to  the 
plaintiffs  free  of  freight,  when  they  were  de- 
manded, about  five  days  before  the  storm. 
This,  I  again  repeat,  is  no  part  of  the  declara- 
tion, and  consequently  no  part  of  the  cause  of 
action. 

Here  I  might  rest  the  cause,  but,  as  I  can- 
not foresee  with  what  force  this  objection  may 
press  upon  the  minds  of  the  court,  I  will  next 
proceed  to  consider,  whether  the  plaintiffs  are 
entitled  to  recover  the  value  of  the  tobacco,, 
even  in  any  form  of  action  that  might  have 
been  suited  to  the  case. 

2.  To  entitle  the  plaintiffs  below  to  demand 
the  goods  free  of  charge,  and  to  make  the 
defendants  responsible  for  the  *subse-  [*3£>5 
quent  fate  of  the  goods,  even  though  lost  by 
perils  of  the  sea,  there  must  have  been  an  end 
of  the  contract  of  affreightment.  It  must  have 
been  in  judgment  of  law  dissolved.  On  no 
other  ground  could  the  plaintiffs  have  been 
entitled  to  their  goods  without  the  payment  of 
freight,  and  on  no  other  ground  could  the  de- 
fendants have  been  responsible  for  a  loss  by  a 
danger  of  the  sea.  We  are  to  bear  in  mind 
that  "  the  dangers  of  the  seas"  were  excepted 
in  the  bill  of  lading,  and  that  the  goods  were 
lost,  as  the  verdict  states,  "without  fault  or 
negligence,  in  consequence  of  a  violent  storm 
and  freshet."  As  long  as  the  contract  was  in 
force,  the  defendants,  if  otherwise  faultless, 
remained  in  perfect  safety  under  its  protection, 
and  were  not  to  be  affected  or  injured  by 
storms  and  inundations.  The  plaintiffs,  on. 
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the  foot  of  the  contract,  had  no  right  to  re- 
claim their  cargo  without  a  tender  of  the 
freight.  Any  delivery  short  of  the  port  of 
destination  must  have  been  a  matter  of  consent 
and  agreement,  and  not  of  strict  obligation.  It 
is  well  understood  in  the  English  law,  and  our 
own,  that  it  is  not  in  the  power  of  one,  only,  of 
the  parties  to  rescind  a  contract.  Being  mut- 
ually binding,  it  requires  mutual  consent  to 
dissolve  it.  The  one  party  had  no  right  to 
tender  the  cargo,  nor  the  other  to  demand  it, 
until  the  contract  had  been  fulfilled,  unless, 
indeed,  the  demand  was  accompanied  with 
the  offer  of  the  entire  freight.  The  one  side 
had  an  interest  in  the  conveyance  of  the 
goods,  and  the  other  in  the  payment  of  the 
freight,  and  the  obligation  to  perform  in  the 
time  and  mode  provided  was  reciprocal.  The 
plaintiffs,  then,  had  no  right  to  demand  the 
goods  at  the  time  they  did,  without  the  pay- 
ment of  the  whole  freight,  unless  the  contract 
was  at  the  time,  in  judgment  of  law,  dissolved, 
and  each  party  entirely  released.  The  case, 
then,  resolves  itself  into  this  simple  point — 
was  the  contract  of  affreightment  dissolved  by 
all  or  any  of  the  events  stated  in  the  special 
verdict,  at  the  time  of  the  demand  ?  I  think 
not ;  and  it  appears  to  me  that  neither  by  the 
law  of  England,  nor  by  the  general  maritime 
law  of  Europe,  nor  by  the  principles  of  equity 
and  good  conscience,  were  the  two  Lorillards 
entitled,  at  the  time  they  did,  to  demand  the 
3oO*J  tobacco,  and  throw  the  subsequent  *loss 
on  the  defendants,  without  the  payment  or 
tender  of  their  stipulated  freight. 

1.  It  is  a  general  and  an  acknowledged  rule, 
that  the  voyage  must  be  performed  according 
to  the  contract,  before  the  ship  owner  or  mas- 
ter can  demand  his  freight.  The  conveyance 
and  delivery  of  the  cargo  is  a  condition  preced- 
ent, and  must  be  fulfilled.  A  partial  per- 
formance is  not  sufficient ;  nor  can  a  partial 
payment  be  claimed,  except  in  special  cases. 
But  if  the  delivery  be  prevented  by  the  act  of 
the  shipper,  or  if  he  dispense  with  it,  the  mas- 
ter may  then  demand  his  whole  freight.  So, 
if  there  be  a  voluntary  acceptance  at  an  inter- 
mediate port,  a  ratable  freight  may  be  de- 
manded. (Osgood  v.  Groninq,  2  Campb., 
466;  Luke  v.  Lyde,  2  Burr.,'  882;  Cook  v. 
Jennings,  IT.  R.,  381;  TTie  Hiram,  3  Rob. 
Adm.,  180;  Hunter  v.  Prinsep,  10  East,  378; 
Richardson  v.  Mutual  Ins.  Co.,  6  Tyng,  102; 
Liddard  v.  Lopes,  10  East,  526.  See,  also,  9 
Johns..  19;  5  East,  322;  1  Campb.  451.) 
These  are  points  not  now  in  question,  and  it 
is  not  contended  that  the  defendants  below 
were  entitled  to  demand  their  freight  in  whole, 
or  in  part,  when  the  demand  was  made  upon 
them  for  the  redelivery  of  the  goods.  It  is  only 
contended  by  the  defendants  below  that  the  con- 
tract was  still  in  operation,  and  that  they  had 
a  right  to  retain  the  goods,  and  wait  for  an 
opportunity  to  fulfill  the  contract :  and  that  if 
the  other  party  elected  to  receive  back  their 
goods,  they  were  then  bound  to  pay  the  freight. 
The  reason  is,  that  the  blockade  of  the  mouth 
of  the  Cheaspeake  by  British  ships  did  not 
dissolve  the  contract,  but  only  suspended,  for 
the  time,  its  performance,  and  the  defendants 
had  a  continuing  and  subsisting  right  to  wait 
until  they  had  an  opportunity  to  go  to  -sea. 
This  was  a  right  they  had,  and  it  was  the  only 
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means  of  indemnity  for  the  time,  labor  and 
expense  already  bestowed  upon  the  contract. 
The  plaintiffs  could  not  deprive  them  of  this, 
right  without  their  consent,  or  without  tender- 
ing to  them  the  stipulated  compensation. 

There  is  no  doubt  that  if  a  voyage  be  broken 
up,  after  its  commencement,  by  war,  or  in- 
terdiction of  commerce  with  the  place  of  des- 
tination, the  contract  is  dissolved  and  the 
freight  gone.  This  was  the  case  in  Liddard  v. 
Lopes,  *10  East,  526,  where  sailing  or-  [*357 
ders  were  recalled  by  the  convoy,  and  the  voy- 
age broken  up,  because  the  place  of  discharge 
had  become  occupied  by  the  enemy,  and  it 
became  unlawful  to  go  there.  So,  if  the  voy- 
age be  broken  up  and  lost  by  capture  upon 
the  passage,  so  as  to  cause  a  complete  defeas- 
ance of  the  undertaking,  notwithstanding  there 
was  a  subsequent  recapture,  as  in  the  case  of 
The  Hira-m,  before  Sir  William  Scott  (3  Rob. 
Adm.,  180).  So,  if  there  be  a  blockade  of  the 
place  of  destination  so  that  a  delivery  becomes 
impossible,  and  the  vessel  returns  with  her 
cargo  to  the  port  of  departure,  the  voyage  is 
defeated  and  the  freight  not  earned.  (Scott  v. 
Libby,  2  Johns.,  336.)  But  in  these  cases  there 
was  an  actual  loss  and  abandonment  of  the 
voyage  by  the  master,  or  the  delivery  of  the 
cargo  became  unlawful  or  impossible.  They 
have  no  application  to  the  case  where  there 
was  no  such  insurmountable  impediment,  or 
no  such  abandonment  of  the  voyage,  but  the 
party  was  ready,  and,  as  it  were,  in  service  all 
the  time,  waiting  for  the  removal  of  an  ob- 
stacle which  was  only  temporary  and  transient 
in  its  nature.  The  English  decisions  and  our 
own  do  not  go  further  than  in  the  instances  I 
have  mentioned,  and  certainly  they  ought  to 
be  confined  to  the  limits  within  which  they 
have  moved ;  and  even  ttyen  they  differ  from 
the  marine  law  of  other  countries,  as  I  shall 
presently  show.  In  the  present  case,  it  is 
found  by  the  jury  that  when  the  vessel  arrived 
at  Hampton  Roads  it  was  impossible  to  go  to 
sea  without  being  captured,  that  she  put  back 
to  Norfolk  from  necessity,  and  that  after  re- 
maining there  for  a  time,  she  was  obliged, 
from  the  same  necessity,  to  run  up  James 
River  and  return  to  Richmond,  from  whence 
she  had  departed.  Here  was  clearly  no  re- 
linquishment  or  breaking  up  of  the  voyage  on 
the  part  of  the  master.  He  only  retired  as 
fast  as  the  impending  danger  pressed  upon 
him. 

The  case  of  an  embargo  is  a  very  strong  case 
in  the  English  law  to  show  that  "a  temporary 
impediment  to  a  voyage  does  not,  of  itself, 
work  a  dissolution  of  the  contract  of  affreight- 
ment ;  and  as  long  as  the  contract  remains  in 
force,  it  will  undoubtedly  be  conceded  that 
neither  party  can,  by  his  own  act  or  volition, 
dissolve  it  without  the  assent  of  the  other.  It 
is  well  settled  that  an  embargo  does  not  dis- 
solve *any  maritime  contract.  It  is  [*358 
only  a  temporary  restraint,  which  suspends 
for  a  time  its  performance,  and  leaves  the 
rights  of  the  parties,  in  relation  to  each  other, 
untouched.  This  was  so  decided  by  the  Su- 
preme Court  of  this  State,  in  M' Bride  v.  Mar. 
Ins.  Co.,  5  Johns.,  308  ;  and  by  the  Supreme 
Court  of  Massachusetts,  in  Baylies  v.  Petty- 
place,  7  Tyng.,  325  ;  and  it  is  also  a  clear  rule 
in  the  English  law.  The  case  of  Hadley  v. 
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Clarke,  8  T.  R.,  259,  merits  a  particular  atten- 
tion, and  is  quite  decisive,  not  only  of  this 
particular  point  of  the  embargo,  but,  as  I  ap- 
prehend, of  the  whole  merits  of  this  case. 

The  facts  in  that  case  were,  that  in  June, 
1796,  the  plaintiff  shipped  on  board  of  a  ves- 
sel, of  which  the  defendants  were  owners,  a 
quantity  of  goods,  on  a  voyage  from  Liverpool 
to  Leghorn,  with  liberty  to  proceed  to  Fal- 
mouth,  for  convoy  ;  and  the  defendants  un 
dertook,  for  a  stipulated  freight,  to  deliver  the 
goods  at  Leghorn,  the  dangeTs  of  the  seas  only 
excepted.  The  ship  sailed  with  the  goods  for 
Falm&uth  to  join  convoy,  and  arrived  thereon 
the  30th  of  June,  1796  ;  and  during  her  stay 
there,  waiting  for  convoy,  an  embargo  was  laid 
on  all  ships  bound  to  Leghorn,  which  had 
then  recently  fallen  into  possession  of  the 
troops  of  the  French  Republic,  and  the  em- 
bargo was  to  continue  until  further  orders. 
The  embargo  was  laid  by  an  order  in  council, 
of  the  date  of  the  27th  of  July,  1796,  and  by 
another  order  of  the  23d  of  August  following, 
the  vessels  embargoed  had  liberty  to  proceed 
from  the  ports  where  they  then  were,  to  the 
ports  in  which  they  were  laden,  on  giving  se- 
curity that  they  would  do  so,  and  that  on  ar- 
rival at  the  ports  where  the  goods  were  laden, 
they  were  permitted  to  land  and  store  their 
cargoes,  to  and  for  the  use  of  the  owners. 
In  June,  1798  (being  two  years  after  the  vessel 
had  arrived  at  Falmouth),  and  while  she  was 
still  there,  the  defendants  gave  notice  to  the 
plaintiff  that  they  should  act  agreeably  to 
these  orders  in  council,  and  bring  the  goods 
back  to  Liverpool,  unless  the  plaintiff  directed 
otherwise.  In  August,  1798,  the  embargo  still 
continuing,  the  ship,  without  any  consent 
from  the  plaintiff,  returned  to  Liverpool,  and 
complied  with  the  requisitions  of  the  govern- 
ment order,  and  the  sjoods  were  then  disposed 
359*]  of  *by  an  arrangement  between  the 
parties,  without  prejudice  to  their  rights  un- 
der the  contract  of  affreightment.  On  the  24th 
of  October,  1798,  being  two  months  after  the 
goods  arrived  at  Liverpool,  the  embargo  on 
ships  bound  to  Leghorn  was  taken  off,  as  Leg- 
horn had  been  recovered  from  the  French  by 
the  Austro-  Russian  army. 

The  plaintiff  then  sued  the  defendants  for  a 
breach  of  contract  in  not  carrying  their  goods; 
and  I  believe  it  will  be  admitted  by  every  per- 
son, that  those  defendants  had  as  good  an  ex- 
cuse for  not  performing  their  contract,  and  as 
good  ground  to  contend  that  the  contract  was 
dissolved  by  the  two  years'  embargo,  as  the 
defendants  below  could  have  had  in  the  pres- 
ent case. 

On  the  part  of  the  plaintiff  in  that  case,  it 
was  urged  that  the  embargo  was  not  like  a 
general,  unlimited  prohibition,  but  it  was  only 
a  suspension  of  the  contract,  and  when  that 
suspension  ceased,  the  liability  to  perform  at- 
tached. It  was  considered  as  of  mischievous 
tendency  to  hold  that  the  embargo  dissolved 
the  contract ;  and  if  it  did  not  dissolve  the 
contract  when  first  laid  on.  no  continuance  of 
it  afterwards  could  have  that  effect,  for  no  line 
could  be  drawn  as  to  the  precise  time  when  it 
first  began  to  have  that  operation. 

The  other  side  contended  that  the  perform- 
ance was  rendered  illegal  by  an  Act  of  the 
State.  That  the  party  had  waited  a  reasonable 
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time  (two  years)  after  the  embargo  was  first 
laid  ;  and  that  from  the  nature  of  the  occasion 
of  the  embargo,  viz. :  the  possession  of  Leghorn 
by  the  enemy,  it  might  have  continued  during 
the  war. 

The  Court  of  K.  B.,  at  the  head  of  which 
was  Lord  Kenyon,  held  that  both  parties  were 
innocent,  and  that,  whatever  their  decision 
might  be,  one  side  must  suffer,  and  that, 
neither  party  being  in  fault,  the  case  must  be 
determined  upon  strict  principles  of  law.  They 
admitted  that  the  embargo  was  a  legal  inter- 
ruption of  the  voyage  ;  but  that  it  would  be 
very  injurious  if  a  temporary  embargo  were  to 
put  an  end  to  such  a  contract,  because  it  must 
then  have  the  effect  of  putting  an  end  to  all 
contracts  for  freight,  and  for  wages.  That  no 
line  could  be  drawn  as  to  the  length  of  time 
.in  which  an  embargo  would  put  an  end  to  the 
contract,  and  that,  in  fact,  the  temporary  in- 
terruption of  a  voyage  by  *an  embargo  [*36O 
did  not  put  an  end  to  the  contract ;  that  an  in- 
terruption by  a  ship  being  driven  out  of  her 
course  did  not ;  and  that  ships  had  frequently 
been  driven  from  England  to  Ireland,  and 
even,  by  the  violence  of  winds,  to  Denmark, 
where  they  had  been  obliged  to  winter,  and 
yet  the  contract  of  affreightment  remained. 
That,  in  short,  the  defendants  absolutely  en- 
gaged to  convey  the  goods,  the  damages  of  the 
seas  only  excepted,  and  they  could  not  set  up 
any  other  excuse. 

Now,  if  this  case  be  the  strict  English  law 
(and  the  case  has  never  been  questioned,  but  it 
has  even  been  referred  to  by  the  courts  in 
Massachusetts  and  in  this  State  as  sound),  then 
most  certainly  the  contract  before  us  was  not 
dissolved  because  some  British  frigates  hap- 
pened to  lie,  for  a  few  months,  across  the 
mouth  of  the  Chesapeake.  This  was  an  imped- 
iment extremely  uncertain  in  its  duration. 
Some  other  naval  object,  or  even  a  storm; 
might  have  opened  a  passage  for  the  defend- 
ant's vessel  to  go  out  with  her  cargo.  If 
the  contract  of  affreightment  was  dissolved 
by  the  presence  of  those  British  ships,  then,  as 
was  truly  said  by  the  English  judges,  in  the 
case  just  cited,  the  contract  for  wages  between 
the  master  and  crew  of  the  vessel  was  equally 
dissolved,  and  the  claim  for  wages  perished 
with  the  claim  for  freight.  If  the  contract 
was  dissolved  in  September,  when  the  Loril- 
lards  demanded  their  tobacco,  it  must  have 
been  dissolved  in  March  or  February  preced- 
ing, for  the  same  cause  for  dissolving  it  then 
equally  existed  ;  as  was  said  by  Lord  Kenyon, 
it  is  impossible  for  us  to  draw  the  line  as  to  the 
precise  time  requisite  to  destroy  the  contract. 
And  if  dissolved  in  favor  of  one  party,  it  was 
as  much  so  in  favor  of  the  other,  and  the 
master  might  have  left  the  tobacco  at  the  very 
first  harbor  he  was  compelled  to  enter,  as  Nor- 
folk. He  was  not  bound  to  bring  the  tobacco 
back  to  the  place  at  which  he  received  it.  He 
was  only  bound  to  see  it  safely  landed  and 
stored  wherever  he  happened  to  be  when  the 
contract  was  thus  dissolved.  We  cannot  main- 
tain that  he  was  bound  to  carry  the  tobacco 
one  mile  beyond  the  first  safe  port,  without 
admitting  the  contract  of  affreightment  to  be 
in  force.  If  that  contract  was  annulled,  there 
was  no  relationship  between  the  parties,  and 
the  'master  was  *under  no  obligation  [*361 
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to  transport  anywhere.  He  was  only  bound, 
upon  principles  of  natural  justice,  to  keep  the 
subject  safely,  until  he  could  land  it  in  some 
safe  place,  and  give  notice  of  it  to  the  other 
partjr.  To  such  consequences  are  we  driven, 
by  adopting  the  principle  that  the  enemy's 
ships  at  the  mouth  of  the  Chesapeake,  render- 
ing it  impossible  for  the  defendant  to  pass  them, 
dissolved  the  contract  contained  in  the  bill  of 
lading. 

2.  But,  if  we  pass  from  these  English  decis 
ions  to  the  general  marine  law  of  Europe,  we 
shall  find  the  right  of  the  defendant  to  a  rata- 
ble freight,  when  the  tobacco  was  demanded, 
to  be  universally  established. 

In  the  case  of  Luke  v.  Lyde,  2  Burr.,  882, 
Lord  Mansfield,  after  referring  to  and  citing 
the  maritime  ordinances  and  writers  of  various 
commercial  nations,  adopted  the  rule  laid 
down  by  those  authorities,  that  if  a  ship  be- 
comes disabled  in  the  course  of  her  voyage, 
the  master  (if  in  no  fault),  though  he  neither 
refits  his  own  ship,  nor  procures  another,  was 
entitled  to  freight,  pro  rata  itineris,  i.  e.,  in 
proportion  to  the  voyage  he  had  performed. 
I  do  not  cite  this  case  as  being  applicable  to 
the  present  one,  and  I  am  sensible  that  the 
English  judges  have  been  reluctant  to  intro- 
duce the  rules  of  the  marine  law  on  this  sub- 
ject of  freight.  But  I  refer  to  this  case  as  e,vi- 
dence  of  the  force  with  which  the  superior 
equity  of  the  marine  law  struck  the  mind  of 
Lord  Mansfield  ;  and  it  may  be  here  observed 
that  the  courts  in  this  country  have  adopted 
the  rules  of  the  marine  law  much  more  liber- 
ally than  the  English  judges,  since  the  time  of 
Lord  Mansfield,  have  been  inclined  to  do.  I 
could  give  numerous  instances  of  this  in  the 
decision  of  the  federal  courts,  as  well  as  in 
those  of  the  several  states.  Thus,  for  instance, 
in  the  case  of  Sims  v.  Jackson,  1  Pet.  Adm., 
157,  Judge  Washington  allowed  the  wages  of 
a  seaman  who  died  on  a  voyage,  by  adopting 
a  rule  in  the  laws  of  Oleron  ;  and  in  Morgan 
v.  The*  Ins.  Co.  of  North  America ,  4  Ball.,  455, 
Ch.  J.  Tilghman,  of  the  Supreme  Court  of 
Pennsylvania,  allowed  to  the  ship  owner  his 
freight  on  a  voyage  from  Philadelphia  to  Sur- 
inam, though  the  government  of  that  country 
would  not  permit  the  cargo  to  be  landed,  and 
it  was  brought  back  to  Philadelphia.  He 
3O2*]  founded  his  *decision  on  one  of  the 
marine  ordinances  of  Louis  XIV.,  as  being 
evidence  of  the  general  marine  law,  which,  in 
that  case,  he  thought  to  be  most  reasonable. 

By  the  French  ordinance  of  the  marine 
(liv..  3,  tit.  3,  Fret.,  art.  15,  and  Valin,  h,  t, 
657  ;  Pothier,  Charte-Partie,  N.  69),  it  is  pro- 
vided, that  if  it  should  happen,  after  a  voyage 
is  commenced,  that  commerce  be  prohibited  by 
war  or  otherwise,  with  the  country  to  which 
the  vessel  is  destined,  and  the  ship  is  thereby 
obliged  to  return  with  its  lading,  the  ship 
owner  shall  be  entitled  to  the  outward  freight. 
This  is,  in  fact,  dividing  the  loss  of  the  labor 
and  expense  of  the  voyage,  as  to  freight,  be- 
tween the  shipper  and  the  ship  owner.  It  is 
the  rule  which  the  master  of  the  schooner 
applied  to  himself  in  the  case  before  us. 

The  rule  I  have  cited  applies  to  the  inter- 
ruption of  the  voyage  after  its  commence- 
ment ;  and  in  that  respect  it  is  analogous  to 
the  present  case,  for  the  blockade  of  the  Chesa- 
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peake  did  not  exist  when  the  bill  of  lading 
was  signed,  which  was  only  six  or  seven 
days  before  the  vessel  sailed.  And  it  does 
not  appear  that  even  then  the  blockade  had 
commenced.  But  the  rule  of  the  French  law 
which  applies  still  more  closely  to  this  case,  is 
that  which  declares  that  nothing  but  occur- 
rences which  prevent  absolutely  the  execution 
of  the  contract  will  dissolve  it ;  and  that  those 
occurrences  which  only  retard  the  execution  of 
it  do  not  discharge  it,  and  the  parties  must 
wait  until  they  can  execute  it.  Thus,  by  the 
8th  article  of  the  Ordinance  on  Charter-Par- 
ties (Chartes-Parties,  art.  8  ;  Valin,  Ibid.,  and 
Pothier,  h,  I,  No.  100),  it  is  provided,  that  if 
the  port  to  which  the  vessel  destined  be  only 
closed,  as  by  an  order  of  the  prince,  or  by  a 
blockade,  or  if  the  vessel  be  arrested  for  a 
time  by  vis  major,  both  parties  are  bound  to 
wait  for  the  opening  of  the  port,  by  the  rais- 
ing of  the  blockade,  or  the  liberation  of  the 
vessel,  without  damage  on  either  side.  It  is 
further  provided  (art.  9,  Ibid.,  and  Pothier, 
Ibid.,  No.  101),  that  the  merchant,  during  the 
time  of  such  interruption  or  detention  may 
unload  the  cargo  at  his  own  expense,  on  con- 
dition, however,  that  he  shall  afterwards  re- 
load, or  indemnify  the  master  of  the  vessel. 
This  last  is  considered  as  a  most  equitable 
provision.  It  may  be  the  interest  of  the  owner 
to  *unload,  as  if  there  be  danger  that  [*363 
the  cargo  will  spoil  in  remaining  too  long  upon 
the  water,  if  the  detention  should  continue  a 
long  time  ;  or  it  may  be  uselessly  exposed  to 
the  perils  of  the  sea,  or  to  embezzlements  of 
the  crew,  and  the  master  can  have  no  interest 
in  opposing  it,  upon  the  above  terms.  The  in- 
demnity to  the  master,  if  he  does  not  reload, 
say  these  French  commentators,  consists  in 
paying  the  freight,  the  same  as  if  it  had  been 
reloaded. 

There  is  one  case  in  which  the  shipper  is 
considered  by  the  French  authors  (Valin, 
Com.  on  Art.,  9;  Pothier,  No.  102),  as  abso- 
lutely discharged  frora|reloading  or  indemnify- 
ing the  master  ;  and  this  is  when  the  cargo 
consists  of  such  perishable  articles  as  fruit, 
for  instance,  which  cannot  be  preserved  dur- 
ing the  time  that  the  detention  continues.  The 
reason  why  no  indemnity  or  freight  is  to 
be  paid  in  that  case,  is,  that  considering  the 
nature  of  the  cargo,  the  detention  absolutely 
breaks  up  the  voyage,  and  prevents  the  execu- 
tion of  the  contract.  The  cargo  cannot  endure 
the  delay.  A  similar  decision  was  made,  for 
the  same  reason,  by  Sir  Wm.  Scott,  in  the  case 
of  The  Imbella,  4  Rob.,  77.)  A  Swedish  vessel 
with  a  cargo  of  fish  was  detained  by  an  em- 
bargo after  the  voyage  was  commenced,  and 
he  held  that  the  master  was  not  entitled  to 
freight,  as  it  was  impossible  to  fulfill  the  con- 
tract, because  the  cargo  could  not  support  the 
delay  of  the  embargo. 

I  need  not  enlarge  further  on  these  distinc- 
tions, or  on  the  just  reasoning  of  these  classic 
writers  on  maritime  law.    I  have  said  enough 
to  show  that,  according  to  these  authorities, 
the  present  contract  was  not  dissolved,   and 
that  the  Lorillards  were  bound  to  wait  unti 
the  master  was  enabled  to  perform  his  voyage* 
or  else  to  indemnify  him  for  the  loss  of  hi 
freight,  if  they  wished  to  reclaim  their  cargo. 

By  the  laws  of  Oleron  (art.  4),  if  a  vessel  in 
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the  course  of  her  voyage,  becomes  unfit  to 
proceed,  the  master  may  repair  the  vessel,  if 
he  can  readily  do  it,  or  he  may  freight  another 
ship.  But  if  the  shipper  requires  his  goods, 
the  master  may  deliver  them  if  he  pleases,  on 
the  shipper  paying  his  ratable  freight  and 
salvage.  These  ancient  laws  of  Oleron  thus  al- 
lowed a  ratable  freight  when  the  voyage  was 
necessarily  interrupted,  and  the  owner  wished 
364*]  to  receive  *back  his  good.s.  And  if 
we  go  still  further  back,  to  the  venerable  code 
of  the  Conxolato  del  Mare,  we  shall  there  meet 
with  several  cases  in  which  the  shipper  vol- 
untarily receding  from  his  contract,  may  be 
supposed  to  have  consulted  his  own  interest. 
Thus  (ch.  80,  in  the  (Jonmlat  par  Bouclier),  if 
the  captain  of  a  ship  has  been  paid  his  freight, 
and  the  shipper  then  withdraws  his  goods 
through  fear  (as,  for  instance,  of  pirates),  or 
on  account  of  intervening  obstacles,  the  mas- 
ter is  not  bound  to  restore  the  freight,  but  he 
must  wait  from  two  months  to  two  months, 
until  the  danger  is  over,  and  then  convey  the 
cargo.  So  (ch.  84),  if  the  goods  are  on  board, 
and  the  voyage  has  bommenced,  and  the  mer- 
chant then  wishes  to  withdraw  his  cargo,  he 
is  bound  to  pay  the  whole  stipulated  freight. 
For,  it  is  observed,  if  the  master  is  bound  to 
fulfill  his  engagement  with  the  shipper,  the 
shipper  is  equally  bound  to  fulfill  his  en- 
gagement with  the  master.  And  the  reason, 
says  the  Consolato  (ch.  82).  for  allowing  freight 
in  the  several  cases  in  which  the  merchant  vol- 
untarily recedes  from  the  shipment,  is  because 
the  master  of  the  ship  has  sustained  damages 
in  the  provisions  and  wages  of  the  crew,  and 
in  other  expenses.  One  cannot  but  admir.e, 
says  Boucher  (note  to  ch.  85),  the  spirit  of  jus- 
tice which  dictated  these  decisions  of  the  Con- 
solato, and  which  are  the  more  astonishing, 
when  we  consider  that  this  compilation  was 
the  work  of  a  barbarous  age. 

Roccus  (de  Nav.,  n.  54),  also  states,  that  if  a 
voyage  be  begun,  and  by  accident  the  goods 
cannot  be  carried  to  the  port  of  destination, 
freight  is  payable  for  the  part  of  the  voyage 
performed,  and  he  cites  Hevia  and  Straccha 
for  the  same  rule,  and  it  is  no  more  than  what 
is  laid  down  in  all  the  foreign  ordinances. 

Jacobson,  a  Danish  lawyer,  has  recently 
compiled  a  work  on  the  sea  laws,  in  which  he 
has  collected  the  marine  law  of  Europe,  as  de- 
clared in  the  ordinances,  and  by  the  jurists 
among  the  Italians,  French,  English,  Dutch, 
Germans,  Danes  and  Swedes,  and  he  lays 
down  the  same  doctrine  in  various  parts  of 
his  work.  (See  pp.  217,  276,  277.)  But  with- 
out undertaking  to  cite  passages,  I  will  only 
mention  a  recent  decision  which  he  reports  (p. 
365*]  295  of  Frick's  Trans.),  and  *which  ap- 
pears to  me  to  be  very  much  in  point.  In 
April,  1813,  while  Hamburgh  was  in  posses- 
sion of  the  Russians,  a  merchant  at  Hamburgh 
chartered  a  ship  to  convey  a  cargo  of  grain  to 
London.  The  vessel  proceeded  a  few  miles 
down  the  River  Elbe,  and  was  then  inter- 
rupted in  her  voyage  by  the  French  and  the 
Danes,  who  occupied  different  sides  of  the 
river,  and  compelled  her  to  return.  The  grain 
becoming  heated,  the  cargo  was  unloaded  by 
the  owner  of  the  cargo,  and  who  required  the 
master  to  discharge  it.  The  master  claimed 
the  whole  freight,  under  the  Danish  and  the 
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Hanseatic  law,  as  the  voyage  had  been  com- 
menced, and  been  defeated  by  a  vis  major. 
The  merchant  tendered  only  one  eighth  of  the 
freight,  and  insisted,  for  various  weighty  rea- 
sons, that  the  law  giving  freight  did  not  ap- 
ply. The  court  at  Altona  awarded  to  the  mas- 
ter half  freight,  and  ex  cequa  et  bono  as  the 
judgment  expressed  it,  or  according  to  equity 
and  good  conscience. 

The  master  in  the  present  case  had  certainly 
a  much  better  claim  to  freight  than  the  Ham- 
burgh master,  for  the  flour  could  not  sustain 
a  delay  in  the  one  case,  whereas  the  tobacco  in 
the  other  might  have  well  endured  it;  and  it 
appears  to  me  that  if  the  master  in  the  case  be- 
fore us  is  to  be  held  responsible  for  the  whole 
loss  of  the  cargo,  because  he  refused  to  sur- 
render it  without  some  compensation,  we 
shall  depart  from  the  usages  of  all  the  Eu- 
ropean nations. 

My  opinion,  in  this  case,  is,  that  the  con- 
tract was  not  dissolved  when  the  Lorillards 
demanded  their  tobacco,  and  that  the  master 
was  entitled  to  retain  it,  and  wait  for  the  re- 
moval or  dispersion  of  the  British  force,  so  as 
to  enable  him  to  peVform  the  voyage  and  earn 
his  whole  freight.  And  when  he  offered  to 
surrender  the  cargo  on  the  payment  of  half 
freight,  he  acted  with  a  reasqnable  spirit  of  ac- 
commodation, and  stood  upon  a  principle  of 
equity,  which  pervades  the  maritime  law  of 
Europe. 

These  ordinances  of  Europe,  both  ancient 
and  modern,  and  these  various  and  distin- 
guished jurists  to  whom  I  have  referred, 
would  not  have  spoken  in  such  uniform  lan- 
guage, if  they  had  not  spoken  the  common 
sense  of  mankind.  It  certainly  strikes  the 
mind  as  reasonable  and  just,  that  a  ship  owner 
who  employs  his  ship  and  crew  at  much  ex- 
pense, and  *for  months  together,  in  [*366 
the  service  of  another,  for  a  stipulated  price, 
and  who  is  interrupted  in  the  performance  of 
his  contract,  without  his  fault,  by  an  invinci- 
ble obstacle  of  a  temporary  nature,  should  be 
allowed  either  to  wait  for  the  removal  of  the 
obstacle,  so  that  he  might  earn  his  freight,  or 
else  to  receive  some  equitable  allowance  for 
his  intermediate  service.  Both  the  one  and 
the  other  were  denied  in  this  case  by  the  judg- 
ment of  the  Supreme  Court,  and  I  am,  accord- 
ingly, of  opinion  that  the  judgment  ought  to 
be  reversed. 

This  being  the  unanimous  opinion1  of  the 
court,  it  was  thereupon  ordered  and  adjudged 
that  the  judgment  of  the  Supreme  Court  be 
reversed,  and  that  the  plaintiffs  in  error  be 
restored  to  all  things  which  they  have  lost 
thereby;  and  it  is  further  ordered  and  ad- 
judged that  the  defendants  in  error  pay  to  the 
plaintiffs  in  error,  for  their  costs  and 

charges  in  and  about  prosecuting  their  writ  of 
error,  in  this  court,  and  that  the  record  be 
remitted,  &c. 

Judgment  of  reversal. 

Reversing:— S.  C.,  15  Johns.,  14. 

Cited  in-18  Johns.,  92,  558,  565;  8  Cow.,  612,  701;  2 
Wend..  147;  24  Wend.,  544;  44  N.  Y.,  443:  17  Barb., 
188;  9  Pet.,  535;  11  Wall.,  607;  2  McLean,  427. 

1.— Though  the  whole  court  were  for  the  reversal, 
yet  a  few  of  the  members  confined  their  opinion  to 
the  flnst  point;  a  great  majority,  however,  con- 
curred with  the  Chancellor,  generally,  that  the 
judgment  ought  to  be  reversed  on  both  points. 
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367*]    *DAVID    DUNHAM,     Plaintiff  in 
Error, 

v. 
STEPHEN  GOULD,  Defendant  in  Error. 

Usury — Note  Given  by  Lender  Instead  of  Money 
— Note  of  Borrower,  Given  with  Commission 
Amounting  to  more  than  Legal  Rate,  is  Usury 
— Evidence. 

Where  A,  instead  of  lending1  money  to  B,  gives 
him  his  note,  and  receives  in  exchange  B's  note,  to- 
gether with  a  commission  on  the  exchange.amount- 
ing  to  more  than  what  the  legal  rate  of  interest 
would  be,  for  the  time  which  A's  note  has  to  run, 
the  whole  transaction  is  a  shift  or  contrivance  to 
evade  the  Statute  of  Usury,  and  B's  note  is  void; 
and  as  the  case  comes  within  the  meaning  of  the 
Statute,  no  evidence  of  usage  of  trade  can  be  ad- 
mitted to  repel  the  defense. 

Citations— 4  Ves.,  678;  2  T.  R.,  52;  1  Bos.  &  P.,  144; 
17  Ves.,  332;  1  M.  &  Selw.,  56;  Tacitus,  Ann.,  lib.  6, 
ch.  16;  Plutarch  (Life  of  Solon);  De  Pauro.  Recher- 
ches  Philosophique  sur  leg  Greces,  5,  sec.  2;  Gro- 
tius,  lib.  2,  ch.  12,  sees.  20,  22;  Heinec.  Elem.  Jur. 
Germ.,  lib.  2,  tit.  13,  sec.  378:  Elem.  Jur.  civ.  Secund. 
Ord.  Pand.,  part  4,  lib.  22,  tit.  1,  sec.  104;  Puffen- 
dorf ,  Le  Droit  de  la  nat.  et  des  gens.,  lib.  5,  ch.  7; 
Montesquieu,  Esprit  des  Loix,  liv.  22,  ch.  21,  22;  1 
Sch.  &  Lef .,  195,  312. 

THIS  was  a  writ  of  error  brought  to  reverse 
a  judgment  of  the  Supreme  Court,  in  an 
action  commenced  in  that  court  by  the  plaint- 
iff in  error,  against  the  defendant  in  error,  as 
the  indorser  of  a  promissory  note,  dated  the 
8th  of  May,  1812,  drawn  by  Matthias  and 
William  Ward,  payable  to  the  order  of  the 
defendant,  for  $750,  at  one  hundred  days  after 
date,  and  which  was  one  of  twelve  promis- 
sory notes.  (See  Dunham  v.  Dey,  13  Johns,, 
41,  note.)  The  cause  was  tried  before  Mr.  Jus- 
tice Platt,  at  the  New  York  sittings,  in  June, 
1816,  when  a  verdict  was  found  for  the  defend- 
ant, and  a  bill  of  exceptions  taken  on  the  part 
of  the  plaintiff. 

The  facts  stated  in  the  bill  of  exceptions,  as 
to  the  exchange  of  notes  between  the  plaintiff 
and  Ward,  on  the  8th  of  May,  1812,  the  tak- 
ing two  and  a  half  per  cent,  commission, 
amounting  to  $225  upon  that  exchange,  and 
the  previous  threatening  letter  written  by  the 
plaintiff  to  Ward,  are  essentially  the  same  as 
those  which  appeared  on  the  trial  in  the  case 
of  Dunham  v.  Dey.  At  the  time  of  the  ex- 
change M.  Ward  was  indebted  to  the  plaintiff 
in  the  sum  of  $4,200  for  borrowed  money, 
which  debt  had  been  outstanding  for  some 
time,  on  which  no  interest  or  commission  was 
paid,  and  which  was  a  distinct  transaction 
from  the  exchange  of  the  notes.  This  money 
was  repaid  on  the  8th  of  May,  but  it  did  not 
appear  whether  it  was  before  or  after  the  ex- 
change took  place. 


After  the  defendant,  on  the  trial,  had  gone 
through  with  the  evidence  by  which  it  was 
sought  to  establish  the  fact  of  usury,  the  coun- 
sel for  the  plaintiff  offered  to  prove  that  it  was 
the  understanding,  usage  and  custom  of  mer- 
chants for  persons  and  merchants  transacting 
business  as  commission  merchants,  in  all  cases 
where  responsibility  is  incurred,  by  giving 
their  notes  by  way  of  exchange  or  otherwise, 
to  charge  two  and  a  half  per  *cent.  [*368 
commission  on  the  amount  of  the  responsibility 
incurred;  and  that  it  was  the  like  understand- 
ing, usage,  and  custom  of  merchants  in  cases 
where  a  merchant  advances  his  own  note,  in 
exchange  for  any  other  note  or  notes,  to  charge 
two  and  a  half  per  cent,  commission  on  the 
face  of*  the  note  so  given  in  exchange;  and 
that  the  like  usage  exists  as  to  the  indorsing 
of  notes  and  bills  of  exchange,  and  executing 
of  custom  house  bonds.  This  evidence  was 
objected  to  on  the  part  of  the  defendant,  and 
was  overruled  by  the  judge,  to  whose  opinion 
the  counsel  for  the  plaintiff  excepted. 

The  counsel  for  the  defendant  then  offered 
in  evidence  a  record  of  a  judgment  entered  by 
the  plaintiff  in  the  Supreme  Court  on  the  llth 
of  May,  1813,  against  M.  Ward,  on  his  bond 
and  warrant  of  attorney.  The  admission  of 
the  evidence  was  objected  to,  but  it  was  al- 
lowed by  the  judge,  and  the  counsel  for  the 
plaintiff  excepted.  The  bond  was  dated  the 
13th  January,  1812,  and  was  conditioned  for 
the  payment  of  $20,000  on  demand.  It  was 
proved  that  the  bond  was  given  for  notes,  on 
which  the  plaintiff  was  responsible,  to  the 
amount  of  $14,000,  and  for  other  debts,  and 
that  it  was  to  secure  a  set  of  debts  distinct 
from  the  borrowed  money,  or  the  notes  given 
on  the  8th  of  May.  M.  &  W.  Ward  stopped 
payment  on  the  9th  of  May,  the  day  following 
the  exchange  of  the  notes,  on  one  of  the 
notes  for  which  the  bond  and  warrant  were  a 
security. 

The  judge  charged  the  jury,  that  if  they  be- 
lieved the  exchange  of  the  notes  between  the 
the  plaintiff  and  Ward  to  have  been  for  the 
purpose  of  raising  money  at  a  greater  rate  of 
interest  than  seven  per  cent,  per  annum,  which 
they  were  warranted  to  infer  from  the  evidence 
before  them,  then  the  transaction  was  usurious 
and  void,  and  the  plaintiff  was  not  entitled  to 
recover.  The  jury  having  found  a  verdict  for 
the  defendant,  the  Supreme  Court  gave  judg- 
ment in  conformity  to  the  verdict,  for  which 
they  assigned  no  other  reasons  than  that  this 
case  could  not  be  distinguished  from  that  of 
Dunham  v.  Dey,  13  Johns.,  40. 

Mr.  T.  A.  Emmet,  for  the  plaintiff.  Al- 
though this  case  does  not  come  within  the  let- 
ter of  the  Statute  against  usury,  yet  *it  [*369 


NOTE.— Usury— Commission*—  When  charges  made, 
in  excess  of  legal  interest,  for  trouble,  etc.,  will  render 
security  iisurvws; 

See  discussions  of  this  subject  in  cases  referred  to 
in  citations,  at  end  of  principal  case.  Cases  upon  this, 
as  well  as  other  branches  of  the  subject  of  usury, 
•depend  so  largely  upon  the  bona  fides  of  each  trans- 
action that  it  is  difficult  to  state  any  valuable  legal 
rule.  Prof.  Parsons  says :  "  It  is  quite  certain  that 
the  lender,  whether  banker  or  broker,  may  charge 
in  addition  to  the  discount,  a  reasonable  sum  for  his 
trouble  or  services.  And  this  principle  is  not  con- 
fined to  bankers  and  brokers,  but  is  extended  to  all 
cases  in  which  there  may  be  such  services  as  are 
fairly  entitled  to  compensation,  although  the  lender 
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be  neither  banker  nor  broker  nor  engaged  in  trade, 
and  lends  his  own  money.  But  it  seems  that  the 
sum  paid  as  compensation  or  commission  for  service 
or  trouble  in  any  case,  must  not  exceed  the  amount 
usually  taken  in  the  course  of  trade  in  that  busi- 
ness; and  if  it  do,  such  excess  will  make  the  contract 
usurious.  If  there  be  such  charge  it  will  be  a  ques- 
tion for  the  jury  whether  it  is  in  fact  a  reasonable 
compensation  for  services  rendered,  or  a  mere  pre- 
tense for  obtaining  usurious  interest."  3  Parsons 
on  Contracts,  135.  See.  also,  DeForrest  v.  Strong,  8 
Conn.,  519 ;  Stevens  v.  Davis.  3  Met.,  211 ;  Brown  v. 
Harrison,  17  Ala.,  774;  Thurston  v.  Cornell,  38  N. 
Y.,  281. 

173 


369 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


is  admitted  that  if  there  was  a  shift  or  contriv- 
ance to  evade  the  law,  it  falls  within  its 
spirit;  but  a  statute  of  this  nature,  the  infrac- 
tion of  which  is  attended  with  so  heavy  a 
penalty  as  the  forfeiture  of  the  entire  debt, 
ought  "to  be  construed  with  the  utmost  strict- 
ness, and  should  never  be  extended  beyond 
what  the  clear  import  of  its  language  abso- 
lutely requires;  and  surely  the  court  will  be 
little  disposed  to  give  additional  energy  to  a 
law  originating  in  ages  ignorant  of  the  princi- 
ples of  commerce,  and  regarding  trade  itself 
with  aversion  and  contempt — a  law  which 
now,  since  political  economy  has  become  a 
science,  the  enlightened  and  philosophical 
part  of  mankind  unite  in  pronouncing  perni- 
cious and  unjust.  There  is  nothing  in  the 
circumstances  of  the  present  case  to  excite  our 
commiseration  for  the  borrowers,  but  enough 
to  render  us  indignant  at  their  conduct.  They 
procure  the  notes  of  the  plaintiff,  a  man  of 
undoubted  credit  and  solvency,  to  a  large 
amount,  and  readily  convertible  into  money; 
the  next  day  they  stop  payment.  Can  it  be 
doubted  that  this  was  a  preconcerted  plan  to 
get  property  into  their  possession,  and  then 
fail  with  their  hands  full? 

The  case  is  not  within  the  words  of  the  Act. 
for  there  was  no  loan  of  money,  but  only  of 
notes.  If  it  be  within  the  intent,  if  the  ex- 
change of  notes  were  a  shift  or  contrivance  to 
evade  the  Statute,  it  was  a  fact  for  the  deter- 
mination of  the  jury,  and  evidence  of  usage 
was,  therefore,  admissible  to  show  that  the  par- 
ties did  not  contemplate  an  illegal  transaction. 
In  Floyer  v.  Edwards,  Cowp.,  112,  a  case 
strongly  in  point,  evidence  of  the  custom  of  a 
particular  trade  was  admitted  to  show  that  the 
transaction  was  not  usurious.  The  plaintiff 
and  defendant  were  both  dealers  in  gold  and 
silver,  and  one  sold  the  other  a  quantity  of 
gold  and  silver  wire,  at  a  credit  of  three 
months,  and  if  not  paid  at  the  expiration  of 
that  time,  then  the  defendant  should  pay  the 
plaintiff  a  halfpenny  per  ounce  per  month, 
for  so  louga  time  as  the  money  should  remain 
unpaid.  This  halfpenny  a  month,  however, 
upon  calculation,  exceeded  the  legal  rate  of  in- 
terest, yet  the  plaintiff  was  allowed  to  recover 
it.  "Usage,  as  Lord  Mansfield  there  says,  cer- 
tainly will  not  protect  usury.  But  it  goes  a 
37O*]  great  way  to  explain  a  transaction,  *and 
in  this  case  is  strong  evidence  to  show  that 
there  was  no  intention  to  cover  the  loan  of 
money."  Extra  allowances,  like  the  two  and 
a  half  per  cent,  in  question,  are  authorized  as 
a  compensation  for  additional  risk  and  trouble, 
and  it  is  only  when  they  are  designed  as  a 
cloak  for  usury  that  they  are  illegal.  (Ord. 
on  Usury,  58,  59.)  The  Supreme  Court,  in 
Dunhfim  v.  Dey,  admitted  that  it  was  legal  to 
take  a  commission,  on  a  man's  lending  his  re- 
sponsibility by  indorsing  a  bill  or  executing  a 
custom  house  bond  for  another.  Now,  where 
is  the  difference?  Dunham  makes  a  note, 
which  he  delivers  to  Ward,  on  his  receiving 
two  and  a  half  per  cent.,  which  note  Ward  is 
to  indorse  and  get  discounted:  this  we  are  told 
is  usury.  But  vary  the  mode  a  little:  Ward 
makes  the  note  and  Dunham  indorses  it,  to  en 
able  Ward  to  r"aise  the  money;  Dunham  may 
lawfully  require  and  accept  a  commission. 
The  decision,  then,  of  the  Supreme  Court 
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amounts  to  no  more  than  this,  that  the  ques- 
tion of  usury  or  not,  depends  upon  an  imma- 
terial change  in  the  form  of  doing  business. 
The  excess  above  seven  per  cent.,  supposing 
that  the  transaction  was,  in  fact,  a  loan,  was 
very  trifling,  and  may  fairly  be  regarded  as  a 
compensation  for  incidental  trouble  and  ex- 
penses. An  addition  of  one  twelfth  of  the 
amount  of  the  legal  interest  could  never  have 
entered  into  the  contemplation  of  the  lender, 
as  part  of  his  profits,  and  for  the  sake  of  which 
he  was  to  jeopardize  the  whole  of  his  debt. 
"Upon  a  nice  calculation,  says  Lord  Mansfield, 
it  will  be  found  that  the  practice  of  the  bank 
in  discounting  bills,  exceeds  five  per  cent. ;  for 
they  take  interest  upon  the  whole  sum,  for  the 
whole  time  the  bills  run,  but  pay  only  part  of 
the  money,  viz.:  by  deducting  the  interest 
first;  yet  this  is  not  usury."  (Cowp.,  115;  and 
see  further,  Auriol  et  al.  v.  Thomas,  2  T.  R., 
52;  Hammett  et  al.  v.  Tea,  1  Bos.  &  P..  144; 
Caliot  v.  Walker,  2  Anst.,  495;  Kent  v.  Phelpts, 
2  Day,  483.)  Where  a  note  is  drawn  and  in- 
dorsed for  the  express  purpose  of  being  dis- 
counted at  an  usurious  rate  of  interest,  it  is 
void  in  its  original  formation.  (Mitnn  v.  Com- 
mission Co.,  15  Johns.,  44.)  But  there  was 
nothing  to  show  that  this  note  was  made  by 
Ward,  and  indorsed  by  the  defendant,  with 
such  a  view;  on  the  *contrary,  the  [*371 
proof  is  sufficient,  that  it  was  made  and  in- 
dorsed for  a  different  purpose;  and  it  was  not, 
in  fact,  discounted  by  the  plaintiff,  who  never 
advanced  any  money  upon  it. 

Messrs.  Wells  and  Riggs,  contra.  This  is  a 
case  of  clear  and  express  usury,  within  the 
very  words  of  the  Statute,  which  prohibits 
the  taking,  "directly  or  indirectly,  for  loan 
of  any  moneys,  wares,  merchandise,  or  other 
things  whatsoever,  above  the  value  of  £7.  for 
the  forbearance  of  £100  for  one  year."  Notes 
were  lent  instead  of  money,  and  commission 
was  but  another  name  for  interest.  The  ap- 
plication was  for  a  loan  ;  the  plaintiff  knew 
that  his  notes  were  to  be  the  instrument  of 
raising  money,  and  that  one  of  the  uses  to 
which  that  money  was  to  be  appHed  was  the 
discharge  of  a  debt  due  to  himself.  In  Barker 
v.  Vamsommer,  1  Bro.  Ch.,  149,  instead  of 
money  or  notes,  silks  were  delivered  to  the 
borrower,  in  order  to  sell  and  raise  money  ; 
and  Lord  Thurlow  says  :  "I  am  to  inquire 
whether,  under  the  mask  of  trading,  this  is 
not  a  method  of  lending  money  at  an  extra- 
ordinary rate  of  interest.  There  is  no  doubt 
that  if  they  had  talked  of  this  as  a  loan  of 
money,  there  would  have  been  an  end  of  the 
case.  The  question,  then,  is  only  whether 
there  is  any  method  of  showing  the  court  that 
they  meant  so,  short  of  their  treating  it  as  such 
in  plain  language.  There  is  not  a  doubt  that, 
in  this  case,  the  transaction  was  merely  for  the 
purpose  of  raising  money,  to  supply  the  ne- 
cessities of  this  young  man.  Do  they  deny 
knowing  the  goods  were  to  be  sold  ?  I  take 
it,  therefore,  as  an  advancement  of  goods,  in- 
stead of  money,  to  supply  his  necessities."  In 
chancery,  a  creditor  is  not  allowed  to  make  it 
a  condition  of  a  loan  that  he  shall  receive  a 
compensation  for  his  services  in  procuring  the 
money.  That  court  is  always  jealous  of  col- 
lateral demands,  and  advantages  claimed  by  a 
creditor,  as  the  condition  of  a  loan  of  money, 
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as  they  Lave  a  tendency  to  usury  and  oppres- 
sion. (Iliiie  v.  Handy,  1  Johns.  Ch.,  6.)  Here 
the  plaintiff,  without  advancing  any  money, 
when,  by  the  terms  of  the  arrangement  be- 
tween him  and  Ward,  he  was  never  to  ad- 
vance any,  claimed  and  received  the  collateral 
37iJ*]  advantage  *of  a  commission  of  two 
and  a  half  percent.,  which  was  paid  in  cash. 
This  is  a  case  not  only  of  usury  but  of  op- 
pression. The  plaintiff  had  Ward  in  his 
power  ;  he  held  a  judgment  against  him  which 
he  could  enforce  at  any  moment ;  he  had 
already  threatened  to  take  steps  against  him 
of  an  unpleasant  nature  ;  and  under  these  Cir- 
cumstances, he  could  compel  him  to  any  terms 
which  he  chose  to  propose.  The  judgment  on 
the  bond  and  warrant  of  attorney  was,  there- 
fore, properly  given  in  evidence,  to  show  the 
character  of  the  transaction,  which,  if  not 
within  the  words  of  the  Statute,  was  yet  a 
palpable  shift  to  evade  it.  The  object  of 
Ward  was  to  raise  money,  forthwith,  upon  the 
plaintiff's  notes ;  not  to  keep  them  until  they 
fell  due.  There  is  no  case  to  be  met  with  iu 
hostility  to  the  present  ;  and  here  the  note  was 
drawn  and  indorsed,  and  delivered  to  the 
plaintiff,  for  the  express  purpose  of  obtaining 
a  loan  from  him,  who  did  in  fact  make  a  loan 
upon  the  security  of  it,  by  delivering  his  note 
to  Ward,  on  which  Ward  was  to  raise  money 
as  well  as  he  could. 

The  evidence  which  was  offered  of  usage 
was  properly  rejected.  No  usage  can  be  per- 
mitted to  control  a  positive  rule  of  law.  It 
has  been  determined  that  it  cannot  be  set  up 
to  contravene  an  express  contract  (Yeats  v. 
Pirn,  Holts  N.  P.,  95);  a  fortiori,  it  will  not 
be  allowed  to  countervail  the  will  of  the  Leg- 
islature. In  the  case  Ex-parte  Aynsworth,  4 
Ves.,  678,  there  was  an  agreement,  and  that, 
too,  in  conformity  with  the  practice  of  the 
trade,  to  allow  certain  cotton  manufacturers  a 
discount  of  thirty  and  one  quarter  per  cent. 
for  prompt  payment  for  bleaching  their  goods. 
It  was  held  that  this  agreement  and  usage  did 
not  authorize  the  creditor  to  demand  a  higher 
rate  of  interest  than  that  fixed  by  statute. 
And  the  b>rd  Chancellor  observes,  "that  trade 
of  a  gold  refiner,  upon  which  Floyer  v.  Ed- 
ward* arose,  has  been  turned  into  a  cover  for 
usury.  The  custom  of  the  trade  cannot  make 
the  debt  more  than  the  money  really  advanced, 
with  five  per  cent."  In  a  later  case  at  N.  P.  it 
appeared  that  Coates  &  Co.  accepted  a  bill  at 
three  months,  for  the  defendant,  on  receiving 
his  note  at  ninety  days  with  two  and  a  half 
per  cent,  commission  ;  in  an  action  by  the  in- 
373*}  dorsee  of  the  note,  Lord  *Ellenborough 
held  "  that  there  was  no  color  there  for  com- 
mission, and  that  the  two  and  a  half  per  cent. 
must  be  considered  as  usurious  interest ;"  and 
so  the  defendant  had  a  verdict.  (Kant  v. 
Lowen,  \  Campb.,  177.)  That  case  is  precisely 
parallel  with  the  one  before  the  court,  both  in 
its  facts  and  the  principle  which  it  involves. 
Admitting,  however,  that  evidence  of  usage 
might  have  been  introduced,  to  what  would  it 
have  amounted  ?  If  we  may  judge  by  the 
case  of  Dunham  v.  Dey,  the  usage  could  not 
have  been  substantiated  ;  for  there,  of  nine 
witnesses  who  were  examined  to  the  point,  five 
said  that  there  was  no  such  custom. 

Mr.  Emmet,  in  reply,  contended  that  there 
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was  a  distinction  between  a  commission  and 
interest,  inasmuch  as  the  former  has  no  rela- 
tion to  the  forbearance  of  the  debt,  or  the 
length  of  time  which  it  has  to  run,  but  was 
merely  a  premium  for  the  risk  ;  that  whether 
here  were  a  shift  to  evade  the  Statute 
was  an  inference  of  fact  for  the  jury,  who 
ought  to  have  all  the  testimony  before  them, 
in  order  to  determine  the  question  ;  and  that 
this  court  had  no  right  to  draw  that  inference, 
even  if  they  were  satisfied  of  the  contriv- 
ance, but  that  the  case  should  be  sent  back 
to  be  tried  before  another  jury,  on  full  evi- 
dence. 

THE  CHANCELLOR.  The  suit  below  was 
upon  a  promissory  note,  dated  the  8th  of  May, 
1812,  for  $750,  payable  in  one  hundred  days. 

This  note  was  one  of  twelve  notes,  given  by 
M.  &  W.  Ward  to  the  plaintiff,  and  payable 
at  different  periods ;  the  whole  of  them 
amounted  to  $9,000,  and  were  all  given  at  the 
same  time.  Instead  of  cash,  the  plaintiff 
gave  in  exchange  for  those  notes,  four  notes 
of  his  own,  amounting  to  the  same  sum  of 
$9,000,  payable  at  more  distant  periods.  Upon 
this  exchange  of  notes  the  plaintiff  received  a 
commission  of  two  and  one  half  per  cent., 
amounting  to  $225,  for  making  the  exchange. 
This  commission  exceeded  the  legal  rate  of 
interest  upon  four  notes  of  the  plaintiff,  sup- 
posing them  to  have  been  intended  as  a  loan 
of  so  much  cash.  It  amounted  to  a  rate  of 
interest  of  twelve  per  cent.;  and  the  question 
is,  whether  this  commission  was  not  another 
*name  for  interest  taken  on  a  loan  of  [*374 
credit,  instead  of  a  loan  of  cash.  The  Statute 
of  Usury  applies  to  any  loan  at  a  greater  rate 
of  interest  for  forbearance  than  seven  per 
cent.  "  of  any  moneys,  wares,  merchandise, 
or  other  things  whatsoever."  The  Statute, 
therefore,  applies  as  well  to  a  loan  of  notes  on 
usurious  interest  as  to  a  loan  of  cash. 

The  jury  have  found  the  fact  submitted  to 
them  by  the  judge  at  the  trial — that  the  ex- 
change of  the  notes  was  for  the  purpose  of 
raising  money  at  a  greater  rate  of  interest  than 
seven  per  cent,  per  annum.  This  fact  appears 
to  me  to  establish,  beyond  all  contradiction, 
the  charge  of  usury  set  up  by  the  defendant. 
If  that  was  the  object  of  the  parties  (and  the 
jury  have  so  found  it),  then  it  was  a  shift  or 
contrivance  to  get  rid  of  the  Statute  of  Usury, 
and  such  a  shift  or  contrivance  no  court  of 
justice  can  tolerate. 

But  the  plaintiff  offered  to  show  upon  the 
trial  that  the  charge  of  a  commission  of  two 
and  a  half  per  cent,  upon  the  exchange  of  notes 
was  within  the  understanding,  usage  and  cus- 
tom of  merchants,  and  this  evidence  was  over- 
ruled as  immaterial  and  useless. 

The  question  on  the  competency  of  this 
evidence  appears  to  be  the  only  point  in  the 
case. 

If  the  evidence  offered  was  not.  in  judgment 
of  law,  material  upon  the  point  of  the  shift 
or  contrivance'  to  evade  the  Statute,  then  it 
was  improper,  and  ought  to  have  been  re- 
jected. 

This  point  appears  to  me  as  clear  and  self- 
evident  as  the  other. 

It  was  observed  by  Lord  Chancellor  Lough- 
borough,  in  the  case  Ex-parte  Aynsworth,  4 
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Ves.^678,  that  the  custom  of  a  trade  to  take  a 
discount  above  five  per  cent,  (or  the  legal  rate 
of  interest  in  England),  cannot  authorize  a 
greater  demand  than  five  per  cent.  It  is  per- 
fectly idle  to  talk  of  a  custom  of  merchants 
to  take  a  commission  above  the  legal  fate  of 
interest  on  the  exchange  of  notes.  The  cus- 
tom of  merchants  is  not  applicable  to  such  a 
case.  It  is  not  a  matter  of  trade  and  commerce, 
•within  the  meaning  of  the  law  merchant.  And 
if  there  were  such  a  local  usage  in  New  York, 
it  would  be  null  and  void,  and  could  not  be  set 
tip  as  a  cover  or  pretext  to  trample  down 
375*]  the  law  of  the  land.  The  money  lend- 
ers throughout  the  country  might  as  well  set 
up  a  practice  of  their  own.  and  then  plead  it 
in  bar  of  the  Statute.  The  cases  (2  T.  R.,  52  ; 
1  Bos.  &  P.,  144  ;  17  Ves.,  332  ;  1  M.  &Selw.( 
66)  of  the  allowance  of  a  reasonable  sum  be- 
yond interest  to  country  bankers,  for  re-ex- 
change and  remittance  of  the  money  from  a 
distance,  and  the  allowance  of  a  reasonable 
sum  for  incidental  expenses  of  extra  trouble  in 
the  particular  case,  and  when  there  was  no 
color  of  usury,  have  no  application,  for  they 
are  all  founded  on  distinct  principles.  Here 
was  no  remittance  of  money  from  one  place 
to  another,  and  no  extraordinary  expenses  in- 
curred. The  commission  of  two  and  a  half 
per  cent,  was  not  charged  on  any  such  ac- 
count ;  here  was  nothing  more  than  a  simple 
exchange  of  notes,  instead  of  a  loan  of  cash. 
The  compensation  required  for  the  loan  was 
twelve  per  cent. ;  it  was  exacted  in  the  name 
of  a  commission,  instead  of  interest,  and  this 
was  a  clear  evasion  of  the  Statute  against 
usury. 

The  usage,  therefore,  that  was  offered  to 
be  shown,  would  not  have  been  of  any  avail,  if 
it  had  been  proved  ;  for  it  would  have  been  an 
illegal  usage,  and  the  evidence  in  favor  of  it 
was  properly  overruled. 

This,  then,  being  a  clear  case  of  usury,  it  is 
not  necessary  for  me  to  observe  that  it  is  the 
duty  of  the  court  to  give  full  effect  to  the  Stat- 
ute made  to  suppress  it.  The  counsel  who 
argued  this  cause,  on  the  part  of  the  plaintiff, 
while  he  acknowledged  this  to  be  our  duty, 
yet,  at  the  same  time,  very  ingeniously  ar- 
raigned the  justice  and  policy  of  the  law.  The 
effect  of  the  attack  (if  well  founded)  would 
naturally  be  to  induce  us  to  look  with  an  un- 
favorable eye  upon  every  plea  under  the  Stat- 
ute of  Usury,  and  to  lay  hold  of  any  pretext 
or  argument,  however  specious,  such,  for  in- 
stance, as  that  these  were  commissions  only, 
and  not  interest,  or  that  this  was  the  usage  of 
the  merchants,  or  that  here  was  only  the  loan 
of  notes,  in  order  to  free  ourselves  from  the 
bondage  of  the  law.  But  this,  I  apprehend, 
we  are  not  at  liberty  to  do.  As  long  as  the 
Statute  exists  in  full  force,  we  are  bound  in  all 
honest  policy  to  give  it  a  fair  and  manly  sup- 
port. I  will  even  go  further,  and  say  that  I 
have  not  been  able  to  perceive  the  injustice 
376*]  and  *impolicy  of  laws  regulating  the 
interest  of  money  ;  and  as  the  Statute  of  Usury 
has  been  assailed  in  our  very  presence,  I  hope 
I  may  be  indulged  with  a  word  or  two  in  its 
defense. 

If  we  look  back  upon  history,  we  shall  find 
that  there  is  scarcely  any  people,  ancient  or 
modern,  that  have  not  had  usury  laws.  I  be- 
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lieve  there  is  not  a  nation  in  Europe  at  this 
day  without  them.  In  ancient  Rome,  accord- 
ing to  Tacitus  (Ann.,  lib.  6,  ch.  16),  usury  was 
discouraged  in  the  early  period  of  the  Republic 
by  the  Twelve  Tables,  which  reduced  interest 
to  one  per  cent.  It  was  afterwards  lowered  to 
one  half  per  cent.,  and  finally  abolished  by  the 
clamors  of  the  people.  It  was  revived  in  the 
ages  of  commerce  and  luxury,  but  placed 
under  necessary  restrictions.  Four  or  six  per 
cent,  was  the  ordinary  interest ;  eight  pen-  cent. 
was  allowed  for  the  convenience  of  commerce, 
and  twelve  per  ee-nt.  might  be  taken  for  mari- 
time hazards,  by  the  laws  of  Justinian,  but 
the  practice  of  more  exorbitant  interest  was 
severely  restrained. 

The  Romans,  through  the  greater  part  of 
their  history,  had  the  deepest  abhorrence  of 
usury.  They  did  not  derive  their  objection  to 
usury  from  the  prohibitions  in  the  Mosaic  law, 
nor  did  they  hold  it  sinful,  as  the  learned 
Fathers  of  the  early  and  middle  ages  of  the 
Church  have  done,  for  they  knew  nothing  of 
that  law.  The  Roman  lawgivers  and  jurists 
acted  from  views*  of  public  policy.  They 
found,  by  their  own  experience,  that  unlimited 
usury  led  to  unlimited  oppression,  and  that 
the  extortion  of  the  creditor  and  the  resistance 
of  the  debtor  were  constantly  agitating  and 
disturbing  the  public  peace. 

But  it  is  not  only  the  civilized  and  commer- 
cial nations  of  modern  Europe,  and  the  sage 
lawgivers  of  ancient  Rome,  that  have  regulated 
the  interest  of  money.  It  will  be  deemed  a  lit- 
tle singular,  that  the  same  voice  against  usury 
should  have  been  raised  in  the  laws  of  China, 
in  the  Hindu  Institutes  of  Menu,  in  the  Koran 
of  Mahomet,  and  perhaps,  we  may  say,  in  the 
laws  of  all  nations  that  we  know  of,  whether 
Greek  or  Barbarian. 

There  is  one  exception,  however,  that  I 
ought  to  notice,  and  which  is  supposed  to  be 
found  in  the  laws  of  Solon,  given  to  the  Athen- 
ian Republic.  This  celebrated  *law-  [*377 
giver  is  said  to  have  allowed  parties  to  regu- 
late the  rate  of  interest  by  their  own  contracts. 
When  Solon  was  called  to  make  laws  for 
Athens,  the  State  was  in  complete  anarchy  ; 
and  when  he  was  asked  if  he  had  provided 
the  best  of  laws  for  the  Athenians,  he  replied 
that  he  had  provided  the  best  that  their  prej- 
udices would  admit  of.  One  of  his  first  steps 
was  to  cancel  all  existing  debts;  though,  ac- 
cording to  Plutarch  (Life  of  Solon),  it  is  not 
certain  that  he  proceeded  to  this  violent  meas- 
ure, for  many  said  that  he  did  not  cancel  debts,, 
but  only  moderated  the  interest.  And  the  re- 
sult of  his  law  allowing  interest  to  regulate  it- 
self, I  shall  give  the  words  of  De  Pauw 
(Recherches  Philosophique  sur  les  Oreces,  5 
sec.  2).  He  says  that  usage  fixed  the  rate  of 
interest  at  twelve  per  cent,  in  certain  cases 
and  at  eighteen  per  cent,  in  others,  and  that 
"the  Athenians  regarded  all  those  who  did 
not  conform  to  this  usage  as  usurers,  that  is, 
as  the  most  vile  and  the  most  ignominious 
of  mankind.  The  public  voice  which  cried 
against  them,  and  the  profound  contempt  to 
which  they  were  condemned,  formed  a  pun- 
ishment so  great  that  the  law  giver  did  not 
deem  it  necessary  to  add  any  other  punish- 
ment." The  usage  in  this  case  formed  the 
law. 
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Now,  according  to  this  view  of  the  fact,  in- 
terest was  limited  at  Athens,  as  effectually 
and  as  precisely,  by  this  customary  law,  as  it 
would  have  been  by  any  penal  statute,  and 
the  Athenian  Commonwealth  is  not  to  be  cited 
as  a  real  exception  to  the  general  practice  of 
mankind. 

The  principal  error  which  has  prevailed  on 
this  subject,  is  the  condemnation  of  any  kind 
of  interest,  however  small.  A  host  of  great 
names,  from  Aristotle  among  the  Greeks  to  the 
modern  civilians,  such  as  Domat  and  Pothier, 
might  be  cited,  who  rank  all  interest  of  money 
under  the  name  of  usury,  and  condemn  it. 
But  the  sense  of  mutual  benefit  has,  on  this 
point,  resisted,  with  equal  firmness,  the  de- 
crees of  the  Church,  and  the  speculations  of 
philosophers,  and  a  regulated  and  reasonable 
interest  has  had  the  sanction ,  not  on ly  of  our  own 
municipal  law,  but  of  the  most  cultivated  and 
enlightened  human  reason.  Grotius  (lib.  2, 
ch.  12,  sees.  20,  22),  after  discussing  the  ques- 
tion whether  usury  be  permitted  by  the  natural 
and  divine  law,  concludes  that  a  reasonable 
378*]  *interest  may  be  permitted  ;  and  he 
cites  Holland  as  an  instance,  in  which  eight 
per  cent,  is  the  ordinary,  and  twelve  per  cent. 
the  mercantile  interest.  But  he  insists  that 
interest  cannot  be  rightfully  permitted  beyond 
a  reasonable  limit.  Non  mordcices  sed  modice, 
according  to  Heineccius,  in  his  commentary  on 
this  passage,  and  who  admits  that  it  belongs 
to  the  discretion  of  the  lawgiver  to  regulate 
the  quantum  of  interest.  He  says  further, 
that  in  Germany,  by  imperial  ordinances  in 
1600  and  1654,  interest  at  the  rate  of  five  per 
cent,  was  allowed,  though  the  canons  of  the 
Church  everywhere  condemned  it,  and  higher 
interest  is  now  permitted.  (Heinec.  Elm.  Jur. 
Germ.,  lib.  2,  tit.  13,  sec.  378  ;  Elem.  Jur.  civ. 
secund.  Ord.  Pand.,  part  4,  lib.  22,  tit.  1,  sec. 
104,  Prolec  in  Grot,  ubi  sup.)  Puffenclorf  (Le 
Droit  de  la  nat.  et  des  gens.,  lib.  5,  ch.  7)  ex- 
amines the  subject  at  great  length,  and  with 
great  learning,  and  concludes  with  his  appro- 
bation of  those  civil  laws  which  allow  and 
regulate  interest,  but  do  not  permit  individuals 
to  take  just  what  their  cupidity  would  demand. 
Lord  Bacon,  in  one  of  his  moral  essays  (No. 
41),  has  also  discussed  the  question,  and 
examined  the  arguments  for  and  against  in- 
terest, with  his  usual  sagacity,  and .  he  con- 
cludes that  two  things  are  to  be  reconciled  : 
"The  one,"  to  use  his  own  words,  "  that  the 
tooth  of  usury  be  grinded,  that  it  bite  not  too 
much  ;  the  other,  that  there  be  left  open  a 
means  to  invite  moneyed  men  to  lend  for  the 
continuing  and  quickening  of  trade  ;  "  and  he 
recommends  a  general  rate  of  interest,  say  five 
per  cent,  for  ordinary  cases,  and  a  higher  rate  of 
interest  in  matters  of  trade. 

Can  we  suppose  that  a  principle  of  moral 
restraint  of  such  uniform  and  universal  adop- 
tion has  no  good  sense  in  it  ?  Is  it  altogether 
the  result  of  monkish  prejudice  ?  Ought  we 
not  rather  to  conclude  that  the  provision  is 
adapted  to  the  necessities  and  the  wants  of  our 
species,  and  grows  out  of  the  natural  infirmity 
of  man  and  the  temptation  to  abuse,  inherent 
in  pecuniary  loans?  The  question  of  interest 
arises  constantly,  and  intrudes  itself  into 
almost  every  transaction.  It  stimulates  the 
cupidity  for  gain,  and  sensibly  affects  the 
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heart,  and  gradually  presses  upon  the  relation 
of  debtor  and  creditor.  Civil  government  is 
continually  placing  guards  over  the  weak- 
nesses and  checks  upon  the  passions  of  man, 
*and  many  cases  might  be  mentioned,  [*379 
in  which  there  is,  equally  with  usury  laws,  an 
interference  of  the  lawgiver  with  the  natural 
liberty  of  mankind  to  deal  as  they  please  with 
each  other.  But  no  person  doubts  of  the  neces- 
sity and  salutary  efficacy  of  such  checks.  On 
the  same  principle,  that  unlimited  usury  may 
be  permitted,  the  law  ought  to  allow  the 
creditor  to  insert  in  his  bond  a  provision  for 
compound  interest,  whenever  the  stipulated 
interest  becomes  due,  and  is  not  paid.  Nay, 
parties  ought  to  be  allowed  to  agree,  that  if 
the  condition  of  a  bond  be  not  performed  at 
the  day,  the  penalty  shall  not  only  be  nominal- 
ly forfeited,  but  literally  exacted.  I  should 
apprehend  that  if  these  things  w.ere  to  be  per- 
mitted, there  would  not  be  strength  enough  in 
the4  government  to  support  the  administration 
of  justice.  It  is  an  idle  dream  to  suppose  that 
we  are  wiser  and  better  than  the  rest  of  man- 
kind. Such  doctrine  may  be  taught  by  those 
who  find  it  convenient  to  flatter  popular  prej- 
udice ;  but  the  records  of  our  courts  are 
daily  teaching  us  a  lesson  of  more  humility. 
And,  I  apprehend,  it  would  be  perilous  in  the 
extreme  to  throw  aside  all  existing  checks  upon 
usurious  extortion,  and  abolish,  or  traduce  a 
law,  which  is  founded  on  the  accumulated  ex- 
perience of  every  age. 

The  Roman  Commonwealth,  if  we  may  place 
reliance  upon  its  earlier  history,  tried  every 
experiment  on  this  interesting  subject.  The 
Romans  had  no  law  regulating  the  interest  of 
money,  and  left  the  parties  to  their  own  con- 
tracts, until  the  law  of  the  Twelve  Tables,  ac- 
cording to  Tacitus;  or  the  law  of  the  Tribunes, 
in  the  year  of  Rome  398,  according  to  Montes- 
quieu. The  consequence  was  unceasing  quar- 
rels between  the  patricians  and  plebeians,  and 
popular  secessions  to  the  mona  sacer,  in  which 
one  party  pleaded  the  obligation,  and  the  other 
the  severity  of  their  contracts.  Interest  was  then 
reduced  to  the  smallest  allowance,  and  finally 
abolished,  which'led  to  a  still  more  frightful 
usury,  until,-  at  last,  the  Emperors  were 
obliged  to  allow,  but  regulate  and  limit,  the 
charge  of  usury.  So  true  it  is,  according  to 
the  President  Montesquieu  (Esprit  des  Loix, 
liv.  22,  ch.  21,  22),  who  has  discussed  this  sub- 
ject at  large,  that  extreme  laws  produce  ex- 
treme evil,  les  loix  extremes  dans  le  bien  font 
naitre  le  mat  extreme.  The  Romans,  at  one 
time,  had  no  laws  against  *usury,  and  [*38O 
at  another  time  they  allowed  no  interest,  and 
these  are  the  extreme  laws  which  this  cele- 
brated civilian  condemns. 

Lord  Redesdale  said,  in  1803  (1  Sch.  &  Lef., 
195,  312),  many  years  after  Jeremy  Bentham, 
to  whom  the  learned  counsel  referred  for  an 
able  defense  of  usury,  had  first  published  his 
letters,  that  the  Statute  of  Usury  was  founded 
on  great  principles  of  public  policy.  It  was 
intended,  he  said,  to  protect  distressed  men, 
by  facilitating  the  means  of  procuring  money 
on  reasonable  terms,  and  by  refusing  to  men 
who  sit  idle,  as  high  a  rate  of  interest  without 
hazard,  as  those  can  procure  who  employ 
money  in  the  hazardous  undertakings  of  trade 
and  manufacture. 
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I  trust  that  theoretic  reformers  have  not  yet 
attuihed.  ou  this  subject,  any  decided  victory 
over  public  opinion.  Mr.  Bentham  contends 
that  we  ought  not  so  much  as  to  wish  "to  see 
the  spirit  of  projects  in  any  degree  repressed." 
It  may  be  so  ;  but  I  hope  I  may  be  permitted 
to  wish  that  the  first  experiments  of  his  pro- 
jects may  not  be  made  within  these  walls. 
The  Statute  of  Usury  is  constantly  interposing 
its  warning  voice  between  the  creditor  and  the 
debtor,  even  in  their  most  secret  and  danger- 
ous negotiations,  and  teaches  a  lesson  of 
moderation  to  the  one,  and  offers  its  protect- 
in?  arm  to  the  other.  I  am  not  willing  to 
withdraw  such  a  sentinel.  I  have  been  called 
to  witness,  in  the  course  of  my  official  life, 
too  many  victims  to  the  weakness  and  to  the 
inflamed  passions  of  men.  All  sudden  and 
extreme  reforms  are  unwise.  We  ought  not 
to  stretch  or  to  amputate,  in  order  to  make 
our  institutions  fit  exactly  to  any  theory.  It 
is  better  to  follow  the  course  and  order  of 
Providence,  and  suffer  our  general  system  of 
laws.like  our  habits.toaccommodate  itself  slow- 
ly to  our  necessities,  and  to  vary  only  with  the 
gradual  and  almost  imperceptible  progress  of 
time  and  experience. 

I  am.  accordingly,  of  opinion  that  the  judg- 
ment of  the  Supreme  Court  ought  to  be  af- 
firmed. 

This  being  the  unanimous  opinion  of  the 
court  (except  Mr.  Bates,  Senator),  it  was, 
therefore,  ordered  and  adjudged  that  the 
judgment  of  the  Supreme  Court  be  affirmed, 
381*]  and  *that  the  plaintiff  in  error 
pay  to  the  defendant  in  error  his  costs 
and  charges  in  and  about  his  defense  in 
this  court ;  and  it  is  further  ordered  that  the 
proceedings  and  judgment  of  this  court  be  re- 
mitted, &c. 

Judgment  of  affirmance.. 

Cited  in— 2  Cow..  707 :  7  Wend.,  658,  662 ;  2  Hill, 
460:  4  Hill,  219,  232;  4  Den.,  366;  7  Johns.  Ch.,  78: 
Hoffm.,  298:  2  Sand.  Ch.,  153 ;  3  Sand.  Ch..  259 :  14 
Barb.,  143;  Edm.,  373:  4  Bos.,  329;  3  Leg.  Obs.,  313  ; 
5  Leg.  Obs..  15. 
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DUNHAM 

v. 
BAILEY. 

Promissory  Note —  Usury — Decision  in  last  Cane 
Repeated. 

THIS  suit,  in  the  court  below,  was  brought 
on  one  of  the  twelve  notes  mentioned  in 
the  preceding  case,  made  by  the  defendant, 
payable  to  M.  &  W.  Ward  or  order,  and  in- 
dorsed by  them  to  the  plaintiff.  The  facts 
were  similar  to  those  in  the  last  case  and  the 
judgment  of  the  Supreme  Court  was,  in  like 
manner,  affirmed. 

VAN  VETCHEN,  Senator,  delivered  the  opin- 
ion of  the  court. 

THE  CHANCELLOR  declined  giving  any  opin- 
ion, being  related  to  the  defendant. 

Judgment  of  affirmance. 
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*JAMES  ANDERSON,    Plaintiff  in  [*382 
Error, 

v. 

JAMES  JACKSON,  ex  dem.  MEDCEF  EDEN, 
Defendant  in  Error. 

Construction  of  Will — Devise  of  Realty — To 
each  of  two  Sons  and  his  Heirs  forever — 
In  Case  of  Death  of  either  without  Issue  to 
the  Surviror — Does  not  Create  an  Estate  Tail 
but  a  good  Limitation  over,  in  Fee,  by  Way  of 
Executory  Devise. 

E.  devised  a  farm  to  his  son  Joseph,  his  heirs,  &c., 
forever ;  and  another  farm  to  his  son  Medcef,  his 
heirs,  &c..  forever:  and  added:  "it  is  my  will  that 
if  either  of  my  said  sons  should  depart  this  life 
without  lawful  issue,  his  share  or  part  shall  go  to 
the  survivor;"  and  in  case  of  both  their  deaths 
without  lawful  issue,  he  gave  the  property  to  his 
brother  and  sister  in  England.  Joseph  died  with- 
out lawful  issue:  Held  that  the  words  did  not 
create  an  estate  tail,  especially  since  the  Statute 
abolishing  entails ;  but  was  a  good  limitation  over 
in  fee,  by  way  of  executory  devise,  to  the  survivor, 
on  failure  of  issue  living  at  the  death  of  either  of 
the  sons. 

Citations— 3  Ch.  Cas.,  1;  Gilb.  Eq.,  149;  1  Cox's 
Cas.,  62  ;  Stat.  13  Edw.  I.;  35  Edw.  III.,  pi.  14;  9  Co., 
127  :  Cro.  Jac.,  448,  590,  6&5 ;  3  T.  R.,  146;  Style*,  274 ; 
1  Sid.,  47;  T.  Raym..  452  ;  1  P.  Wms.,  663,  534;  3 
Atk.,  288;  2  Ves.,  610.  J80,  125;  Cowp.,  410;  9  Ves., 
197,  203 ;  2  Atk.,  308  ;  1  P.  Wms.,  584,  563  ;  Prec.  in 
Ch.,  528;  IP.  Wins.,  198;  1  Bro.  P.  C.,  309;  3  P. 
Wms.,  258 ;  Willes,  1 ;  1  Burr..  268 ;  Doug.,  504 ;  5  T. 
K.,  335 :  7  T.  R..  276 ;  9  East,  382 ;  12  East.  253  ;  13 
Ves.,  476;  17  Ves.,  479;  6  Taunt.,  263;  1  Johns.,  440, 
439  ;  3  T.  R.,  143  ;  7  T.  R.,  589 :  2  Fearne,  236  ;  6  Bro. 
P.  C.,  309  ;  1  P.  Wms..  432,  534 ;  2  Tyng,  56.  554  ;  5 
Tyng,  500 :  3  Yates,  205 ;  1  Wash.,  71 ;  2  Munf .,  479  : 
Cam.  &  Nor.,  202;  1  Bay,  «0:  3  Desauss.,  165;  2 
Desauss.,  94;  2  Inst.,  231 ;  2  Bl.  Com.,  172,74;  Cowp.. 
234;  Cowp.,  410:  3  Mod..  123;  5T.R.,  335;  12  East, 
253;  10  Johns.,  12;  Cro.  Jac..  590;  6  T.  R.,  589,  590, 
807/314 :  7  T.  R.,  589 ;  3  T.  R.,  143 ;  -3  Johns.,  292 ;  11 
Johns.,  337 ;  5  Mass.,  501 ;  4  Ves.,  227 ;  11  Ves.,  112. 

THIS  was  an  action  of  ejectment  for  land 
in  Westchester.  The  defendant  in  the 
court  below  pleaded  the  general  issue  :  and 
the  cause  was  tried  at  the  Westchester  Circuit, 
in  June,  1817,  before  Mr.  Justice  Van  Ness, 
when  a  special  verdict  was  found,  containing 
the  following  facts  :  Medcef  Eden,  the  elder, 
being  seised,  in  fee,  of  the  premises  in  ques- 
tion, and  having  issue  two  sons,  named 
Joseph  and  Medcef,  on  the  29th  of  August, 
1798,  made  his  will,  and  among  other  things, 
devised  as  follows:  "I  give  my  son  Joseph 
(describing  various  parcels  of  real  estate  in  the 
City  of  New  York),  also,  one  other  farm,  with 
the  appurtenances  and  improvements,  in  the 
late  manor  of  Fordham,  town  of  Westchester 
(the  premises  in  question),  &c.,&c.,  to  have 
and  to  hold,  receive,  take  and  enjoy,  all  and 
singular,  the  hereinbefore  mentioned,  and  in- 
tended to  be  hereby  bequeathed,  premises, 
unto  the  sole  and  only  proper  use  and  behoof 
of  my  said  son  Joseph,  his  heirs,  executors, 
administrators  and  assigns  forever,  from  the 
time  of  my  decease,  as  and  for  his  own  proper 
goods  and  chattels,  lands  and  tenements,  for- 
ever, and  that  in  as  full,  large,  ample  and 
beneficial  manner,  to  all  intents  and  purposes, 
whatsoever,  as  I,  the  said  M.  E.  (if  living), 
could  or  ought  to  take  and  enjoy,  hold  and  re- 
ceive, all  and  singular,  the  hereinbefore  men- 
tioned, and  intended  to  be  hereby  bequeathed, 
and  above  described  premises.  And  I  give, 
devise  and  bequeath  to  my  son  Medcef,  all 
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and  singular,  my  farm  and  tract  of  land  at 
Bloomingdale,  &c.  (describing  it.  and  other 
real  property),  to  have  and  to  hold,  receive, 
take  and  enjoy,  all  and  singular,  the  herein- 
before mentioned,  and  intended  to  be  hereby 
given,  devised  and  bequeathed  premises,  and 
every  part  and  parcel  thereof,  unto  the  sole 
and  only  proper  use.  benefit  and  behoof  of  my 
said  son  Medcef,  his  heirs  and  assigns,  from 
the  time  of  my  decease,  as  for  his  own  proper 
383*]  estate  forever  ;  and  that  in  *as  full, 
large,  ample  and  beneficial  a  manner,  to  all 
intents  and  purposes,  whatsoever,  as  I,  the 
said  M.  E.  (if  living),  could  or  might  have, 
hold  and  enjoy,  all  and  singular,  the  herein- 
before mentioned,  and  intended  to  be  hereby 
given,  devised  and  bequeathed,  and  above  de- 
scribed premises'."  The  testator,  after  making 
provisions  for  his  wife,  and  some  further  be- 
quests and  directions,  adds  the  following 
clause  :  "  Item.  It  is  my  will,  and  I  do  so 
order  and  appoint,  that  if  either  of  my  said 
sons  should  depart  this  life  without  lawful  is- 
sue, his  share  or  part  shall  go  to  the  survivor  ; 
and  in  case  of  both  their  deaths  without  law- 
ful issue,  then  I  give  all  the  property,  afore- 
said, to  my  brother,  John  Eden,  of  Loftus.  in 
Cleveland,  in  Yorkshire,  and  my  sister  Han- 
nah Johnson,  of  Whitby,  in  Yorkshire,  and 
their  heirs." 

The  testator  died  seised  September  8,  1798, 
and  Joseph  Eden  took  possession  of  the  prem- 
ises so  devised,  under  the  will.  On  the  4th  of 
August,  1802,  the  premises  in  question  were 
sold  on  an  execution  against  Joseph  Eden,  and 
a  deed  was  executed  for  the  same  by  the 
sheriff  of  Westchester  to  Joseph  Winter,  who 
took  possession  under  that  deed.  On  the  8th 
of  February,  1804,  J.  W.  conveyed  the  prem- 
ises to  James  Anderson,  the  plaintiff  in  error, 
who  entered  and  became  possessed  thereof. 
Joseph  Eden  died  on  the  20th  of  August, 
1813,  without  lawful  issue ;  and  his  brother. 
Medcef,  on  the  1st  of  January,  1814,  entered 
on  the  premises,  from  which  he  was  ousted 
by  J.  A.;  and  M.  E.,  the  lessor  of  the  plaintiff 
below,  thereupon  brought  his  action  of  eject- 
ment to  recover  the  possession. 

The  cause  on  the  special  verdict  was  decided 
by  the  Supreme  Court,  in  January  Term,  1818, 
without  argument  ;  and  the  court,  consider- 
ing the  questions  raised  to  have  been  already 
settled  by  the  decision  of  former  cases,  did  not 
enter  into  an  examination  of  the  points  at 
large  ;  but  merely  said,  that  after  the  decision 
of  this  court,  in  the  cases  of  Fosdick  v.  Cornell, 
1  Johns.,  440  ;  Jackson  v.  Blanshan,  3  Johns., 
289  ;  Executors  of  Moffntt  v.  Strong,  10  Johns., 
12  ;  and  Jackson  v.  Stoats.  11  Johns.,  337  ;  and 
the  careful  and  elaborate  examination  taken 
of  all  the  authorities  on  this  subject,  the  ques- 
tion (whether  M.  E.,  the  lessor  of  the  plaintiff, 
took  the  premises,  as  executory  devisee)  ought 
38 4* j  *to  be  considered  at  rest.  That  there 
was  no  possible  distinction,  on  which  this  case 
could  be  taken  out  of  the  principle  which 
governed  the  decisions  in  those  cases ;  and 
that  the  plaintiff  must,  accordingly,  have 
judgment. 

To  reverse  this  judgment,  the  writ  of  error 
was  brought  to  this  court. 

Mr.  D.  B.  Ogden,  for  the  plaintiff  in  error. 
1.  If  the  Statute  of  this  State  for  abolishing 
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entails  had  not  been  passed,  Joseph  Eden 
would  have  been  seised  in  fee  tail  of  the  prem- 
ises in  question  under  the  devise. 

By  the  common  law,  a  grant  to  A.  B.  and  to 
the  heirs  of  his  body,  was  called  a  conditional 
fee,  as  contradistinguished  from  a  fee  sim- 
ple ;  and  it  was  construed  a  fee  simple,  on 
condition  that  the  donee  had  heirs  of  his  body. 
It  was  decided  that  if  the  donee  of  an  estate  of 
this  kind  had  issue  born,  his  estate  became 
absolute  by  the  performance  of  the  condition, 
so  far,  at  least,  as  to  enable  him  to  aliene.to  sub- 
ject it  to  forfeiture  for  treason,  and  to  enable 
him  to  charge  or  incumber  it.  (1  Cruise's  Dig., 
tit.  2,  ch.  2,  sees.  1-5.)  To  guard  against  the 
construction  put  by  the  judges  on  such  crants, 
the  Statute  de  Donis  Conditionalibus  (13  Edw. 
I.,  ch.  1,  A.  D.  1285),  called  the  Statute  of 
Westminister  2.  was  passed,  and  which  is  the 
parent  of  estates  tail ;  an  estate  tail  being 
defined  to  be  an  estate  of  inheritance  created  by 
the  Statute  de  Donis,  descendible  to  some  par- 
ticular heirs  only  of  the  grantee,  and  not  to  his 
heirs  general.  (Cruise,  tit.  2,  ch.  1,  sec.  12  ; 
Litt.,  sec.  13.)  The  first  cases  which  arose 
under  the  Statute  are  to  be  found  in  the  Year 
Books.  (Books  of  Ass.,  35,  Edw.  III.,  pi.  14; 
37  Edw.  III.,  pi.  15 ;  Y.  B.,  5  Hen.  V.,  6  pi. 
13.)  So  stood  the  law  when  the  Statute  of 
Wills  (32  Hen.  VIII.,  ch.  1)  was  passed  in 
1540,  which  empowered  persons  having  an 
estate  in  lands,  &c.,  to  dispose  of  it  by  a  last 
will  and  testament. 

Now,  an  estate  tail,  under  the  Statute  de 
Donis,  instead  of  being  a  conditional  fee,  as  it 
had  originally  been  adjudged  to  be  by  the 
common  law,  became  a  particular  estate  in  the 
donee,  leaving  the  reversion  in  the  donor.  (1 
Burr.,  115;  2  Inst.,  335.)  The  Statute  of 
Wills,  therefore,  could  *only  operate  [*385 
upon  that  part  of  the  estate  which  remained  in 
or  reverted  to  the  donor  and  his  heirs,  after 
the  determination  of  the  particular  estate.  If 
the  words  of  the  grant  created  an  estate  tail  in 
the  grantee,  by  virtue  of  the  Statute  de  Donis, 
the  nature  of  that  estate  could  never  be 
changed,  by  any  disposition  which  the  donor 
might  make  of  the  reversion,  by  virtue  of  his 
last  will,  under  the  Statute  of  Wills.  The 
construction  of  wills,  in  regard  to  these  words, 
is  the  same  as  before  given  to  them  in  deeds  ; 
and  under  that  construction,  the  doctrine  of 
executory  devises  could  not.  arise. 
.  To  show  what  words  in  a  will  had  been  uni- 
formly held  to  create  an  estate  tail,  and  that 
the  words  "dying  without  issue,"  mean  an 
indefinite  failure  of  issue,  the  counsel  cited 
Cache's  case,  Dyer,  330  b ;  Sonday's  case,  9 
Co.,  128  :  Brown  v.  Jerras,  Cro.  James,  290  : 
Webb  v.  Hearing,  Cro.  James,  415 ;  King  v. 
Rumbatt,  Cro.  James,  448  ;  Chadockv.  Uowley, 
Cro.  James,  695  ;  Fortescue  v.  Abbot,  Pol  lex- 
fen.  479:  Holmes  v.  Meynett,  T.  Raym.,  452  ; 
Lyte  v.  Willis,  Forrest.  1  ;  Parker  v.  Tliacker, 
3  Lev.,  70,  71  ;  Nothingham  v.  Jennings,  1 
Salk..  233  ;  Preston,  ex  dem.  Eagle,  v.  Fun- 
nel, Willes,  164-166,  note;  Brice  v.  Smith, 
Willes,  1  ;  Goodrigkt  v.  Goodridge,  Willes,  369; 
Hope,  ex  dem.  Brown,  v.  Taylor,  1  Burr.,  269; 
Wyld  v.  Lewis,  \  Atk.,  432  ;  Beauclerk  v.  Dor- 
mer. 2  Atk. ,  308  ;  King  v.  Melling,  1  Vent. , 
214,  215  ;  Langley  v.  Baldwin,  cited  in  An 
drews,  339,  and  2  Str.,  801  ;  AUanson  v.  Clith- 
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erow,  I  Ves.,  24,  25:  Morgan  v.  Griffith, 
Cowp  ,  234;  Denn  v.  Slater,  5  T.  R,  335  ; 
Doe  v.  Rivers,  7  T.  R.,  276 ;  Doe  v.  Halley,  8 
T  R.,  5  ;  Lewis  v.  Waters,  6  East,  336  ;  Doev. 
Ellis,  9  East,  382  ;  Powell  Ex.  Dev.,  203  ;  2 
Fearne's  Post,  Works,  176  ;  Tenny  v.  Agar, 
12  East.  253;  Dansey  v.  Griffiths,  4  M.  & 
Selw.,  61  ;  Romilly  v.  James,  6  Taunt.,  263  ; 
Henry  v.  Hancock,  4  Dow's  Parl.,  145  ;  Roose- 
velt v.  Thurman,  1  Johns.  Ch.,  227  ;  Wilmot's 
Opin  ,  309  ;  Barlow  v.  Salter,  17  Ves.,  479, 
481. 

The  Statute  de  Donis  was  passed  to  prevent 
the  alienation  by  the  tenant,  in  case  the  estate 
became  absolute,  by  his  having  heirs.  But 
where  the  gift  was  to  A,  and  the  heirs  of  his 
body  at  his  death,  or  to  A,  and  his  issue,  living 
38*5*]  at  his  death,  *as  the  condition  could 
not  be  fulfilled  until  his  death,  he  could  not 
convey,  and  the  case  was  not  within  the  Stat- 
ute de  Donis,but  remained  a  conditional  fee  at 
common  law.  Whenever  the  devise  is  to  A 
and  the  heirs  of  his  body,  or  to  him  and  his 
issue,  where  no  definite  period  is  fixed, or  with- 
out reference  to  the  death  of  the  donee,  this  is 
understood  to  mean  an  indefinite  failure  of 
issue  ;  and  is  an  estate  tail  under  the  Statute 
de  Donis. 

The  Supreme  Court,  in  Fosdick  v.  Cornell,  1 
Johns., 440, which  will  probably  be  cited  against 
the  construction  for  which  we  contend,  relied 
much  on  the  case  of  Pell  v.  Brown.  That  was 
a  devise  "to  Thomas,  his  son,  and  his  heirs 
forever,  paying  to  his  brother  Richard  £20,  at 
the  age  of  twenty- one  years  ;  and  if  Thomas 
died  without  issue,  leaving  William,  his 
brother,  that  then  William,  his  brother, 
should  have  those  lands  to  him  and  his  heirs 
and  assigns  forever."  This  case  was  not  with- 
in the  Statute  de  Donis;  for  the  tenant  could 
not  aliene  ;  it  remained  a  conditional  fee  at 
common  law.  So,  also,  are  the  cases  in  Dyer, 
124,  354.  As  regarded  personal  property, 
there  appears  to  be  some  confusion  in  the 
cases  to  be  found  in  the  books ;  but  there  is 
not  a  case  to  be  met  with,  in  which  the  doc- 
trine has  been  questioned  as  to  real  property. 
If  a  devise  be  to  A,  and  if  he  die  without 
issue,  then  to  B,  the  Supreme  Court  admit  that 
it  is  an  estate  tail ;  but  if  the  devise  be  to  A, 
and  if  B  survive  him,  then  to  B  it  would  be 
different.  But  there  is  no  real  difference  in 
the  two  cases.  In  Barlow  v.  Salter,  17  Ves., 
479,  it  was  held  that  the  words  "die  without 
issue,"  mean  a  general  failure  of  issue.  The 
case  of  Jack-fon  v.  Stoats,  11  Johns.,  337,  was 
put,  as  to  this  question,  entirely  on  that  of 
Fosdick  v.  Cornell.  Van  Ness,  J.,  gave  no 
opinion  on  this  question,  and  Platt,  J.,  gave 
no  opinion  in  the  cause. 

If  the  devise,  in  this  case,  means  without 
issue  living  at  the  death  of  the  devisee,  then  it 
was  a  conditional  fee  at  common  law,  and  the 
devise  over  is  good,  by  way  of  executory  de- 
vise ;  but  if  the  words  mean  an  indefinite  fail- 
ure of  issue,  then  the  devise  over  is  not  good, 
the  contingency  being  too  remote  ;  and  Joseph 
E.  took  an  estate  tail,  which,  by  the  Statute, 
is  converted  into  a  fee  simple  absolute. 
387*1  *  Messrs.  T.  A.  Emmet  nod  Burr,  con- 
tra. The  rule  of  construction  which,  it  is  con- 
tended, has  prevailed  in  England,  gives  to  the 
same  words  a  different  meaning  when  applied 
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to  a  devise  of  personal  estate,  and  when  to 
that  of  real  estate  ;  as  in  the  case  of  Forth  v. 
Chapman,  where  both  real  and  personal  estate 
were  devised  in  the  same  sentence.  This  rule, 
applied  to  real  estate,  it  has  long  since  been 
confessed,  defeats  what  every  person  feels  and 
acknowledges  to  be  the  real  intention  of  the 
testator  :  and  it  prevails  in  England  only 
because  it  is  too  inveterate  to  be  corrected, with- 
out great  inconvenience.  The  rule  has  been 
universally  spoken  of  with  disapprobation. 
Chief  Justice  Wilmot  (Opinions,  308,  309,  314, 
Keiley  v.  Fowler)  says  that  such  an  exposition 
of  the  words  "produces  this  monstrous  ab- 
surdity ;  it  makes  dying  with  issue  and  dying 
without  issue  to  mean  directly  the  same  thing." 
"It  is  a  shameful  abuse  of  language  to  say 
that  dying  without  issue,  on  this  day,  the 
1st  of  February,  1768,  and  being  dead  without 
issue,  upon  the  1st  of  February,  1900,  mean 
one  nnd  the  same  thing.  It  is  repealing  that 
great  law  of  all  language,  the  grammar,  and 
confounding  the  present  and  future  time  to- 
gether. It  is  the  most  intolerable  tyranny,  the 
grossest  barbarism,  to  say  they  mark  one  idea, 
when  the  man  who  uses  them,  and  all  who 
read  and  hear  them,  are  convinced  they  mark 
another."  "I  cannot,"  he  adds,  "help  shed- 
ding a  tear  upon  the  introduction  of  such  a 
solecism  into  the  land.  But  I  will  relate  how 
it  happened  :  it  was  owing  to  a  fundamental 
mistake  originally,  in  transferring  a  construc- 
tion which  had  been  put  upon  these  words, 
when  applied  to  estates  of  inheritance,  which 
might  be  entailed,  to  leasehold,  and  personal 
estates  which  could  not  be  entailed."  Speak- 
ing of  several  of  the  cases,  he  says,  that  while 
the  judges  "admitted  the  rule,  they  have  shut 
their  eyes  upon  the  vulgar  sense  of  the  words 
'die  without  issue,' and  swallowed  the  legal 
sense,  bitter  as  it  is ;  this  was  done  to  avoid 
confusion,  and  the  disturbing  personal  proper- 
ty enjoyed  under  the  sanction  of  it ;  but,  at 
the  same  time,  they  have  catched  at  any  word 
or  expression  which  might  bring  the  case  out 
of  the  rule."  Though  the  opnion  of  Chief 
Justice  Wilmot  was  expressed  in  regard  to  per- 
sonal property,  it  is  equally  applicable  to  a 
*devise  of  real  property.  Wherever  [*388 
there  has  been  any  slight  difference  of  phrase- 
ology, which  would  justify  a  departure  from 
the  rule,  the  judges  have  seized  upon  the 
opportunity  of  deviating  from  it,  in  order  to 
arrive  at  the  real  intention  of  the  testator.  Thus 
in  Pelle  v.  Brown,  the  words  "living  William;" 
in  Porter  v.  Bradley,  "leaving  no  issue  behind 
him  ;"  in  Roe  v.  Jeffrey,  "should  depart  this 
life,  and  leave  no  issue,"  have  been  deemed 
sufficient  to  take  the  case  out  of  the  rule. 

Amidst  these  discordant  constructions,  and 
nice  and  subtile  distinctions,  to  be  found  in  the 
English  books,  our  court  has  settled  the  law, 
so  far  as  it  is  possible,  to  effectuate  the  inten- 
tion of  the  testator.  And  now,  after  these 
decisions  have  acquired  a  legal  stability,  and 
have  formed  the  foundation  of  many  legal 
titles,  it  is  sought  to  overturn  them,  and  throw 
us  back  to  a  construction  which,  in  this  State, 
must  defeat  every  intention  of  the  testator, 
either  to  protect  the  issue  of  his  devisee,  or  in 
case  there  was  no  issue,  to  give  the  estate  to 
his  brother. 

To  do  this,  the  counsel  for  the  plaintiff  in 
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error  have  resorted  to  the  ancient  doctrine  of  a 
conditional  fee ;  but  if  it  were  true  that  this 
would  have  been  a  conditional  fee,  and  within 
the  Statute  de  Donis,  yet,  that  Statute  being  re- 
pealed, it  remains  a  conditional  fee,  and  the 
condition  not  being  performed,  the  fee  is  out 
of  Joseph  E.  But  this  would  have  been  a  void 
condition  at  common  law,  as  the  benefit  of  it 
is  reserved,  not  to  the  donor  and  his  heirs,  but 
to  a  third  person.  (Co.  Litt.,  214  a.)  It 
was  repugnant  to  the  nature  of  the  estate  to 
which  it  was  annexed,  by  restraining  the  alien- 
ation of  a  fee  simple  previously  given  by  the 
fullest  words  of  conveyance.  (Co.  Litt.,  206 
b  ;  Hob.,  170.)  It  would  be  void,  moreover, 
as  contrary  to  the  policy  of  the  law,  by  limit- 
ing a  fee  upon  a  fee.  Such  a  condition  or  lim- 
itation could  never  have  been  made  valid,  ex- 
cept by  the  indulgence  given  to  the  construc- 
tion of  uses  and  devises ;  in  a  common  law 
conveyance,  operating  by  livery  of  seisin,  it 
would  be  utterly  void.  The  principle  that  the 
intention  of  the  grantor  to  uses,  or  of  the 
devisor,  was  to  be  effectuated,  if  it  could  be 
done,  gave  rise  to  estates  tail  by  implication, 
and  to  executory  devises  or  uses  ;-  and  under 
389*]  *one  or  other  of  these,  those  conditions 
or  limitations  were  made  effectual  .which  would 
have  been  void  in  a  common  law  conveyance. 
But  that  mode  of  effectuating  them  was  intro- 
duced long  after  the  conditional  fees  were  lost 
sight  of,  and  might  be  -considered  as  extinct, 
or  to  be  regarded  only  as  among  the  antiquities 
of  the  law.  They  are  not,  therefore,  spoken 
of  or  considered  as  conditional  fees,  but  either 
as  estates  tail  or  executory  devises.  The  dis- 
tinction attempted  to  be  made  by  the  counsel 
for  the  plaintiff  in  error  is  not  to  be  found  : 
for  long  before  these  limitations  were  upheld, 
conditional  fees  had  ceased  to  be  regarded. 
Those  limitations  by  will,  which  were  consid- 
ered as  estates  tail  by  implication,  rather  than 
executory  devises,  were  so  held,  either  be- 
cause it  was  supposed  that  such  a  construction 
would  best  effectuate  the  intention  of  the  tes- 
tator to  protect  the  issue  of  the  devisee  from 
an  alienation  by  their  father,  or  because  exec- 
utory devises  being  unknown  to  the  common 
law,  and  perhaps,  contrary  to  its  genius,  and 
only  resorted  to,  ut  res  magis  valeat  quam  per- 
eat,  it  was  a  principle  to  construe  nothing  as 
an  executory  devise  which  could  be  construed 
a  contingent  remainder,  where  a  sufficient  es- 
tate to  support  a  remainder  could  be  intended 
to  have  been  created.  Executory  devises 
ought,  no  doubt,  to  have  been  favorites  of  the 
courts,  as  they  most  truly  effectuate  the  inten- 
tion of  the  testator. 

But  the  foundation  of  the  English  rules  of 
construction  has  been  entirely  taken  away  by 
the  changes  which  have  been  introduced  into 
the  law  of  this  State ;  and  which,  in  regard  to 
recent  wills,  at  least,  compel  us  to  adopt  dif- 
ferent rules  of  construction.  Tempora  mutan- 
tnr,  et  nos  mutamer  cum  illis,  is  an  observation 
founded  in  good  sense.  In  Richardnon  v. 
Noyes,  2  Mass.,  62,  Sedgwick,  J.,  observes 
"that  in  construing  language,  the  custom, 
manners,  habits  or  laws,  relative  to  the  subject 
matter  of  it,  are  to  be  taken  into  considera- 
tion." 

Since  the  Act  of  1786  abolishing  entails, 
there  can  be  no  estate  tail ;  and  by  the  Act  re- 
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pealing  the  English  Statutes  from  1788,  the 
Statute  de  Donis  was  repealed.  There  is,  then, 
no  law  that  could  give  birth  to  an  estate  tail  • 
or  if  there  could  be  such  an  estate  created,  it 
is,  by  the  operation  *of  the  Statute,  [*39O 
annihilated  at  the  very  moment  of  its  birth. 
In  Roosevelt  v.  Thurman,  1  Johns.  Ch.,  220, 
the  will  was  made  in  1769.  It  is  unnecessary 
to  discuss  the  question  as  to  what  estate  would 
be  made  by  using  the  express  words  which 
would  formerly  have  created  an  estate  tail, 
whether  a  conditional  fee  or  fee  simple  abso- 
lute, because,  since  the  year  1788,  under  the 
law  of  this  State,  no  estate  tail  could  be  created 
by  implication  ;  for  no  estate  can  be  created 
by  implication  which  cannot  by  law  exist. 
When,  therefore,  the  Statute  destroyed  estates 
tail,  and  made  them  unlawful,  it  destroyed 
that  estate  which  would  support  the  remain- 
der. The  alteration  of  the  law,  by  the  Statute, 
has,  then,  taken  away  the  only  two  reasons 
which  were  ever  assigned  for  construing  such 
devises  as  estates  tail  by  implication,  instead 
of  executory  devises.  It  has,  indeed,  cut  up 
estates  tail  by  implication  themselves,  and  left 
no  way  to  legalize  the  devise  at  all,  but  by 
considering  it  an  executory  devise.  If  it 
should  be  attempted  to  preserve  the  ancient 
rule  of  construction,  and  blend  it  with  the  ex- 
isting law,  the  consequence  would  be  that 
every  part  of  the  testator's  secondary  inten- 
tion would  be  defeated ;  not  only  that  inten- 
tion to  protect  the  son  against  his  father's  acts, 
which  the  Statute  does  not  permit,  but  also  to 
benefit  the  ulterior  devisee,  in  the  event  of  the 
first  devisee  dying  without  issue  ;  for  the  de- 
vise to  him  is  utterly  defeated.  Can,  then, 
the  English  rules  of  construction,  founded  on 
reasons  which  our  law  has  destroyed,  be  suf- 
fered to  continue?  Must  we  not  rather,  in 
every  case,  have  recourse  to  executory  devises, 
to  support  these  limitations  ?  The  will,  in 
this  case,  was  made  ten  years  after  the  repeal 
of  the  Statute  de  Donis,  and  twelve  years  after 
estates  tail  were  abolished ;  yet  we  are  now 
called  upon  to  suppose  that  the  testator  in- 
tended to  create  an  estate  tail,  when  every 
presumption  must  be  that  he  knew  that  such 
an  attempt  would  be  ineffectual,  and  that  he 
did  not  wish  to  violate  the  law.  Every  lay- 
man might  well  know  that  law,  though  he 
might  not  understand  the  legal  operation  of 
words  to  create  an  estate  tail,  by  implication. 

The  construction  which  we  contend  for  has 
long  been  established  as  to  devises  of  personal 
property;  and  the  *counsel  on  the  [*391 
other  side  say  that  the  decisions  of  the  Supreme 
Court  are  founded  on  a  mistaken  application 
of  cases  decided  where  the  question  was  as  to 
personal  property.  Lord  Kenyon,  in  Porter 
v.  Bradley,  said  "it  would  be  very  strange,  if 
these  words  had  a  different  meaning  when  ap- 
plied to  real  and  personal  property.  If  such 
a  distinction  existed  in  the  law,  it  certainly 
would  not  agree  with  the  rule,  lex  plus  lau- 
datur,  quando  ratione  probatur  ;  but  it  is  not 
founded  in  law."  The  reasons  for  the  differ- 
ence of  the  construction  were  that  there  could 
be  no  estate  tail  of  personal  property  ;  neither 
by  express  words,  for  then  it  was  a  fee ;  nor 
by  implication,  for  then  it  was  an  executory 
devise.  These  reasons  admit  that  wherever 
property  cannot,  by  law,  be  entailed,  and 
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whenever  the  devise  over  would  otherwise 
fail, .it  must  be  construed  as  an  executory  de- 
vise. Now,  our  law  has,  in  both  these  respects, 
put  real  and  personal  property  on  the  same 
footing  ;  and  the  rule  as  to  personal  property 
ought,  therefore,  to  be  applied  to  real  prop- 
erty, as  being  the  only  one  applicable  to  the 
present  law  of  the  State  as  to  the  tenure  of 
real  estate.  But  if  we  were  to  choose  between 
the  two  rules  of  construction,  we  ought  to  take 
that  which  has  been  adopted  by  the  Supreme 
Court ;  for  the  English  judges,  in  every  case 
where  they  could  catch  at  an  expression  to 
take  the  case  out  of  the  rule  of  their  courts, 
have  done  it. 

The  question  here  is,  whether  it  was  the  in- 
tention of  the  testator  to  give  the  estate  to  his 
son  Medcef,  if  Joseph  should  have  no  issue  at 
the  time  of  his  death  ;  or  whether  he  meant 
that  Medcef  should  never  take  any  estate  in 
the  property ;  and  that  Joseph  should  have 
the  entire  dominion  over  it,  so  as  to  prevent 
his  own  children,  or  those  of  Medcef,  from 
taking  it.  Did  he  contemplate  an  indefinite 
failure  of  issue,  or  a  failure  of  issue  at  -the 
time  of  the  death  of  his  son  ?  Did  he  look 
forward  to  provide  for  a  failure  of  issue  in  the 
tenth  or  twentieth  generation  ?  Did  he  not 
rather  mean,  as  every  plain  man,  drawing  his 
own  will,  and  using  those  words,  would  have 
intended,  in  case  either  of  his  sons  should 
"depart  this  life  without  lawful  issue  at  the 
time  of  his  death;"  not  without  issue  three 
hundred  years  afterward?  The  limitation  to 
the  survivor  shows,  also,  that  he  contemplated 
3$)iJ*]  *the  event  to  take  place  in  the  lifetime 
of  such  survivor.  (Atkinson  v.  Hutchinson,  3 
P.  Wms..  258;  Pells  v.  Brown,  Cro.  Jac.,  590; 
Ide  v.  Ide,  5  Mass.,  500,  502;  Sheffield  v. 
Orrery.  3  Atk.,  282.) 

Mr.  Ilarison,  in  reply.  Under  the  colonial 
government,  before  the  Revolution,  the  laws 
of  England,  as  they  stood  in  the  reign  of 
Charles  II.,  except  such  as  were  not  applica- 
ble to  our  situation,  were  considered  as  .the 
laws  of  this  country. 

By  the  35th  section  of  the  Constitution  of 
this  State,  all  those  parts  of  the  common  and 
statute  law  which  together  formed  the  law  of 
the  Colony  on  the  19th  of  April,  1775,  were  to 
be  and  continue  the  law  of  the  State,  subject 
to  such  alterations  and  provisions  as  the  Leg- 
islature, from  time  to  time,  should  make  con- 
cerning the  same. 

The  Statutes  of  England  relative  to  entails 
were,  confessedly,  a  part  of  the  law  of  the 
Colony.  The  same  words,  in  conveyances 
and  wills,  which  passed  estates  tail  in  En- 
gland, created  them  in  the  Colony,  and  they 
were  converted  into  fee  simple  estates,  by  the 
same  legal  ceremonies. 

Estates  tail  existed,  by  the  laws  of  the  State, 
from  the  adoption  ot  the  Constitution,  in  1777, 
until  they  were  abolished  by  the  Act  of  the 
12th  of  July,  1782  (sess.  6,  ch.  2),  which  was 
repealed  by  the  Act  of  the  23d  of  February. 
1786  (sess.  9,  ch.  12),  which,  however,  enacted 
their  abolition  ;  and  declared  further  that"  in 
all  cases  where  any  person  or  persons  would, 
if  the  said  repealed  Act,  and  the  Act  of  1786, 
had  not  been  passed,  become  seised  in  fee  tail, 
of  any  lands,  tenements  or  hereditaments,  by 
virtue  of  any  devise,  gift,  grant  or  other  con- 
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veyance,  such  person  or  persons,  instead  of 
becoming  seised  thereof  in  fee  tail,  should  be 
deemed  and  adjudged  to  become  seised  there- 
of in  fee  simple  absolute.  (1  Greenl.  ed.  L. 
N.  Y.,  205.)  The  question,  then,  is  whether 
Joseph  Eden  would,  if  those  Acts  had  not 
been  passed,  have  become  seised  in  fee  tail  of 
Jthe  premises  in  question,  by  virtue  of  the  de- 
vise from  his  father ;  or  whether,  independent 
of  those  statutes,  the  devise  would  give  him  an 
estate  in  fee  simple,  subject  to  executory  de- 
vises. We  contend  that  he  would  have  been 
seise.d  in  fee  tail ;  *and,  consequently,  l*iii)I3 
that  he  became  seised,  by  virtue  of  the  Act,  in 
fee  simple  absolute. 

1.  As  to  the  construction  of  the  words  of 
the  devise  to  J.  E  and  his  heirs,  "and  if  he 
died  without  lawful  issue,  then  to  his  brother." 
The  Statute  of  Westminster  2  (13  Edw.  1.,  ch. 
I)  recites  certain  forms  of  gifts,  many  times 
made  upon  condition  :  1.  Where  a  man  giveth 
his  land  to  any  man  and  his  wife,  and  the 
heirs  of  their  bodies  begotten,  and  if  they  die 
without  heirs  of  their  bodies,  between  them 
begotten,  the  lands  so  given,  to  revert.  2.  Gifts 
in  frank  marriage,  &c.,  in  all  which  cases,  by 
the  common  law,  after  issue  begotten,  they 
could  disinherit  the  issue,  which  defeated  the 
will  of  the  donor.  The  Statute,  then,  enacts 
that  the  will  of  the  donor  shall  be  observed, 
viz.  :  that  the  land  shall  revert  to  the  donor : 
1.  If  there  never  was  «ny  issue.  2.  If  such 
issue  fail.  3.  If  the  heirs  of  the  body  of  such 
issue  fail.  Here  it  is  obvious  that  dying  with- 
out heirs  of  their  bodies  is  considered  as  ex- 
tending to  the  indefinite  failure  of  issue  ;  for 
otherwise  the  third  case  of  the  Statute,  viz.  : 
the  failure  of  the  heirs  of  the  body  of  the 
issue,  could  never  have  been'  considered  as 
coming  within  the  will  or  intention  of  the 
donor. 

This  was  a  parliamentary  exposition  of  the 
words  "dying  without  issue."  If  they  were 
confined  in  their  meaning  to  dying  without 
issue  at  the  time  of  the  death  of  the  first  taker, 
there  could  be  no  reverter  upon  the  failure  of 
issue.  The  words,  therefore,  relate  to  an  in- 
definite failure  of  issue. 

The  judicial  exposition  of  these  words,  also, 
has  uniformly  been  according  to  the  Statute 
de  Donis.  So  are  the  cases  decided  before  the 
Statute  of  Wills.  (Book  of  Assizes,  35  Edw. 
III.,  pi.  14,  A.  D.  1360;  Book  of  Assizes,  87 
Edw.  III.,  pi.- 15,  A.  D.  1363;  5  Hen.  V.,  fol. 
6,  pi.  13.)  Since  the  Statute  of  32  Hen.  VIII., 
ch.  1,  A.  D.  1540,  we  may -look  to  decisions 
upon  wills.  The  rule  for  expounding  gifts 
was  the  will  of  the  donor ;  the  rule  for  the 
construction  of  wills  is  the  will  of  the  testator. 
In  both  cases,  the  will  or  intention  was  to  be 
discovered  from  the  deed  or  the  will,  not  from 
extraneous  evidence.  The  legal  meaning  of 
the  words  "dying  without  issue "  having  been 
settled  in  the  construction  *of  deeds,  [*31)4 
it  would  have  been  absurd  to  expound  them 
differently  when  used  in  wills — the  rule, 
that  is,  the  will  of  the  donor  or  testator,  being 
the  same.  The  observation  of  Chief  .Justice 
Wilmot  (Wilmot's  Opin..  308)  therefore, 
where  he  laments  that  some  of  the  greate-sf 
and  ablest  men  have  followed  one  another  in 
saying  that  these  words,  alone  and  by  them- 
selves, must  be  construed  to  mean  "being 
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dead  without  issue  at  any  future  time,"  is  sur- 
prising. Could  they  have  decided  otherwise  ? 
Chief  Justice  Wilmot  himself  (p.  310)  admits 
that  they  could  not,  because  it  was  to  comply 
with  the  intention  of  the  testator,  that  this 
construction,  as  to  estates  of  inheritance,  was 
adopted.  That  such,  in  fact,  has  been  the 
construction  upon  wills,  as  far  back  as  we  can 
trace  the  subject,  will  appear  from  an  exam- 
ination of  the  cases,  and  it  has  uniformly  con- 
tinued in  England.  The  counsel  here  entered 
into  a  particular  examination  of  the  cases. 
(Cloche's  case,  330  b;  Monday's  case,  9  Co., 
128;  Brown,  v.  Jervas,  Cro.  Jac.,  290;  Webb  v. 
Hearing,  Cro.  Jac.,  415.)  In  Pells  v.  Brown, 
Cro.  Jac.,  590,  the  judges  did  not  mean  to 
alter  the  law  where  the  clause,  if  he  died  with- 
out issue,  was  absolute  and  indefinite ;  but 
they  say  that  was  not  such  a  case,  but  a  con- 
ditional limitation,  not  to  take  effect  unless 
the  dying  without  issue  should  be  in  the  life- 
time of  the  brother  (William).  In  Chadock  v. 
Cowley,  Cro.  Jac.,  695,  the  devise  was  to  the 
wife  for  life  ;  after  her  decease,  certain  of  the 
lands  to  the  testator's  son  Thomas,  and  his 
heirs  forever,  and  certain  other  of  the  lands  to 
his  son  Francis,  and  his  heirs  forever ;  and  the 
testator  added:  "Item.  I  will  that  the  sur- 
vivor of  them  shall  be  heir  to  the  other,  if 
either  of  them  die  without  issue  ;  and  it  was 
held  to  be  .a  devise  in  tail.  In  this  case  the 
distinction  made  in  Pells  v.  Brown  was  recog- 
nized ;  but  the  general  words  were  held  to 
relate  to  an  indefinite  failure  of  issue.  This 
case  has  never,  in  England,  been  denied  to  be 
law ;  on  the  contrary,  it  is  recognized  and 
confirmed  in  Fortescue  v.  Abbott,  Pollexfen, 
487,  and  the  same  doctrine  has  prevailed  since 
that  time.  In  Beck's  case,  Sir  Edw.  Litt..  253, 
285.  345,  which  arose  upon  a  deed,  Kichard- 
son,  C h.  J.,  who  gave  the  judgment  of  the 
court,  says,  it  is  given  to  the  use  of  the  first 
3J>5*]  son  who  shall  *have  issue,  and  his 
heirs;  this  is  in  appearance  a  fee  simple,  but 
when  the  donor  proceeds,  and  says,  and  for 
default  of  issue,  the  remainder  over,  this 
should,  upon  all  the  words,  be  a  fee  tail,  as 
if  land  is  given  to  one  and  his  heirs;  and  it  is 
added,  "and  if  he  die  without  heirs  of  his 
body,"  this  is  an  estate  tail,  upon,  the  whole, 
and  declares  what  heirs  he  intended,  in  the 
first  words,  to  wit :  heirs  of  his  body.  (Holmes 
v.  MeyneU,  T.  Raym.,452;  Parker  v.  Thaclier, 
3  Lev.,  70,  71;  Tyte  v.  Willis,  Forrest,  1; 
Nottingham  v.  Jennings,  1  Salk.,  233.) 

The  counsel  proceeded  in  the  examination 
of  the  cases  cited  by  the  opening  counsel,  and 
which,  he  contended,  showed  most  conclusive- 
ly that  the  construction  had  been  uniform, 
through  a  succession  of  great  judges  and  emi- 
nent lawyers.  Even  Lord  Kenyon,  who  had 
gone  further  than  any  other  judire,  in  giving 
effect  to  executory  devises,  in  Doe  v.  Halley, 
held  that  the  words  "  in  default  of  issue  male 
of  A  then  to  B,  &c.,"  meant  that  B  should  not 
take  until  all  the  male  issue  of  A  was  extinct. 
In  the  late  case  of  Sir  Samuel  Romilly  v.  James, 
6  Taunt.,  263,  there  was  a  devise  of  all  the  real 
estate  of  the  testator  to  his  brother,  subject 
to  the  several  devises  thereinafter  expressed  ; 
then  a  devise  to  II.  S.,  the  testator's  brother's 
son,  of  all  his  estate  in  R.,  to  hold  to  him  and 
his  heirs  forever  ;  and  at  the  conclusion  of  the 
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will,  the  testator  added,  "in  case  my  brother, 
and  his  son,  my  nephew,  should  happen  to 
die,  having  no  issue  of  either  of  their  bodies, 
then  I  devise  all  my  real  estate  to  my  nephew, 
J.  C.,  and  his  heirs  ;  "  this  was  held  to  be  an 
estate  tail  in  H.  S.,  with  remainder  in  tail  to 
the  testator's  brother ;  not  a  defeasible  fee 
simple,  with  an  executory  devise  over. 

The  judgment  of  the  Supreme  Court,  in  the 
present  case,  was  given  without  any  argument, 
and  on  the  authority  of  Fosdick  v.  Cornell, 
which,  it  is  supposed,  laid  down  the  doctrine 
that  the  words  "dying  without  issue,"  meant 
having  no  issue  at  the  time  of  the  death  of  the 
devisee  ;  and  which  was  followed  by  a  dirtvm 
of  Spencer,  J.,  in  Jackxon  v.  Staats,  recogniz- 
ing the  case  of  Fosdick  v.  Cornell.  If  the 
Supreme  Court  intended  to  lay  down  the  doc- 
trine, in  its  broadest  extent,  and  these  opin- 
ions go  the  length  supposed,  they  are  certain- 
ly *in  direct  opposition  to  all  the  [*396 
English  adjudications,  from  the  time  of  pass- 
ing the  Statute  de  Donis  to  the  present  day. 
It  is  a  natural  and  laudable  desire  in  most  men 
to  keep  their  estate  in  their  own  families  as 
long  as  they  can  ;  though,  if  the  question  had 
been  res  integra,  it  would,  perhaps,  be  of  lit- 
tle importance  what  rule  was  to  prevail.  But 
after  the  rule  of  construction  has  been  estab- 
lished for  centuries,  and  become  the  law  of 
property,  the  Supreme  Court  have  no  power 
to  alter  it.'  If  the  rule  was  found  inconven- 
ient, or  not  adapted  to  this  State,  the  Legisla- 
ture alone  had  the  power  to  abolish  it.  Judges 
cannot  alter  the  law  to  suit  their  notions  of  in- 
convenience or  policy.  Such  a  power  would 
be  dangerous  in  the, extreme.  It  would  over- 
turn the  pillars  of  our  Constitution,  and  sub- 
vert all  law  and  liberty. 

If  lands  are  devised  without  words  of  per- 
petuity, the  devisee  takes  only  a  life  estate ; 
yet  such  a  rule,  in  almost  every  case,  defeats 
the  intention  of  the  testator.  It  is  better,  how- 
ever, to  adhere  to  the  general  rule  of  law,  than 
to  depart  from  it,  from  any  supposed  hardship 
in  the  particular  case. 

2.  Are  there  any  particular  expressions  or 
context  in  this  will  that  will  vary  the  con- 
struction for  which  we  contend  ?  "  It  is  ad- 
mitted that. there  may  be  clauses  or  circum- 
stances stated  in  a  will,  which  will  justify  con- 
struing what  would  otherwise  have  been  an 
estate  tail,  as  a  fee,  subject  to  an  executory 
devise.  These  circumstances,  however,  must 
be  such,  that  it  may  fairly  be  collected  from 
them  that  the  testator  used  the  words  in  a 
more  confined  sense.  The  legal  meaning  of 
words  ought  not,  as  observed  by  Sir  William 
Grant  (Barlow  v.  Salter,  17  Yes.,  479),  to  be 
narrowed  by  expressions  or  circumstances  that 
do  not  raise  any  fair  inference  of  restrictive 
intention;  or,  as  Lord  Thurlow  said,  such  con- 
struction is  to  be  varied  only  by  circumstances 
arising  on  fair  demonstration.1  But  the  will 
in  the  present  *case  contains  none  of  [*3O7 
those  expressions  or  circumstances  which  have 
been  deemed  sufficient  to  take  the  case  out  of 
the  rule.  There  are  no  words  fixing  a  period 

1.— In  Doe,  ex  dem.  Smith  v.  "Webber.  1  Barn.  & 
Aid..  713,  there  was  a  devise  to  M.  H.  of  real  ana  per- 
sonal estate,  to  M.  H.,  her  heirs,  &c.,  forever,  and 
in  case  M.  H.  should  happen  to  die  and  leave  no 
child  or  children,  then  to  J.  B.  and  her  heirs  for- 
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to  which  the  failure  of  issue  is  limited  ;  no 
words,  added  to  restrain  the  construction  ;  no 
estates  over,  limited  only  for  life.  Can  it  be 
that  the  word  "  survivor,"  used  in  speaking  of 
the  son,  to  take  after  the  death  of  his  brother 
without  issue,  is  to  have  that  effect  ?  But  such 
was  the  language  in  Chadock  v.  Cowley,  in 
Webb  v.  Herring,  and  Hope  v.  Taylor.  Though, 
in  some  cases  of  a  devise  of  personal  property, 
the  word  "  survivor  "  has  been  thought  to 
give  a  restrictive  construction,  it  has  never 
been  held  to  have  that  effect  in  case  of  a  de- 
vise of  an  estate  of  inheritance.  And  in  Bar- 
low v.  Salter,  Sir  William  Grant  held  that  the 
word  "  survivors  "  meant  "  others  :  "  and  that 
it  could  have  no  influence  in  varying  the  con- 
struction of  the  other  words.  The  habendum 
clause,  if  it  has  any  meaning  at  all,  can  only 
be  satisfied  by  giving  to  the  sons  estates  in  fee 
simple  absolute.  There  are,  then,  no  such 
expressions,  or  circumstances,  on  which  the 
Supreme  Court,  in  Fosdick  v.  Cornell,  relied, 
to  take  this  case  out  of  the  operation  of  the 
established  rule  of  construction. 

THE  CHANCELLOR.  This  case  turns  upon 
the  construction  of  the  will  of  Medcef  Eden, 
the  elder. 

The  will  was  made  in  1798,  and  the  testa- 
tor devised  the  premises  in  dispute,  to  his  son 
Joseph  and  to  his  heirs  and  assigns  forever. 
He  gave  other  lands,  in  like  manner,  to  his 
son  Medcef,  and  then,  in  a  subsequent  part  of 
the  will,  directs,  that  "if  either  of  his  said 
31)8*]  sons  should  depart  this  life  *without 
lawful  issue,  his  share  or  part  shall  go  to  the 
survivor  ;  and  in  case  of  both  their  deaths, 
without  lawful  issue,  then  he  gave  all  the 
property  over  to  his  brother  and  sister,  and 
their  heirs." 

After  the  testator's  death,  his  son  Joseph 
entered  upon  the  lands  devised  to  him,  and 
having  contracted  debts,  the  premises  were 
sold  on  execution,  in  1802,  and  are  now  held 
by  the  plaintiff  in  error  under  that  sale.  In 
1813  Joseph  died  without  lawful  issue,  and 
his  surviving  brother,  Medcef,  claims  under 
that  proviso  in  the  will,  in  opposition  to  the 
title  of  the  plaintiff  uuder  the  judgment  and 
execution. 

This  may  well  be  considered  a  grave  and 
important  question,  demanding  the  utmost 
care  and  attention  on  the  part  of  this  court  ; 
for  it  was  said  upon  the  argument  that  proper- 
ty to  the  value  of  half  a  million  of  dollars  de- 
pended upon  the  decision  to  be  made  in  this 
case.  For  my  part,  I  have  not  been  insensible 
to  this  great  responsibility,  and  to  the  duty 
which  it  imposed.  I  have  studied  the  case  as 
far  as  I  was  able,  and  with  a  most  anxious  de- 
sire to  discover,  if  possible,  that  rule  of  con- 
struction which  is  applicable  to  this  case,  and 
which  forms  a  part  of  the  established  law  of 
the  land. 

Without  the  will,  the  defendant  in  error, 
Medcef  Eden,  took  all  the  property  that  his 
brother  Joseph  died  possessed  of  as  his  heir  at 

ever,  paying  the  sum  of  £1,000,  lawful  money,  unto 
the  grantor  or  executors  of  M.  H.,  or  to  such  person 
as  she,  by  her  last  will,  shall  direct.  The  Court  of 
K.  B.  (June,  1818),  held  that  the  words  "child  or 
children"  must  be  construed  to  mean  issue.  That 
the  payment  of  the  £1,000  by  J.  B.,  was  a  circum- 
stance sufficient  to  show  that  the  event  contem- 
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law.  But  Medcef's  title,  as  heir,  would  not 
reach  the  property  in  question,  because  Joseph 
had  in  his  lifetime  charged  it  with  his  debts, 
and  suffered  it  to  be  sold  on  execution  by  a 
judgment  creditor.  It  is  necessary,  therefore, 
for  the  defendant,  Medcef,  to  claim  under  the 
will,  and  this  he  can  do  only  by  establishing 
that  the  proviso  in  the  will,  that  if  either  of 
my  sons  should  depart  this  life  without  lawful 
issue,  his  share  shall  go  to  the  survivor,  was  a 
good  limitation  over  to  him,  by  way  of  execu- 
tory devise.  If  he  can  succeed  in  that  con- 
struction, then  it  follows  that  Joseph  Eden 
had  only  the  use  of  the  estate  during  his  life, 
and  could  not  sell  it,  nor  charge  it  with  his 
debts,  and  Medcef  would  take  the  property, 
after  his  brother's  death,  in  spite  of  the  credit- 
ors. These  executory  devises,  or  limitations 
of  estates  by  will,  have  some  of  the  inconven- 
iences of  estates  tail,  as  they  lock  the  property 
up  during  the  period  *that  the  contin-  [*3OJ> 
gency  may  happen,  without  any  power  of 
alienation.  Thus,  if  the  land  in  question  was 
intended  by  the  will  to  go  at  all  events  to  Med- 
cef, if  at  the  time  of  Joseph's  death  he  had  no- 
issue  then  living,  tlie  land  was  locked  up  dur- 
ing Joseph's  life,  should  he  have  lived  an  hun- 
dred years,  as  much  as  if  it  had  been  entailed 
estate.  He  could  neither  sell  it,  nor  mortgage 
it,  nor  contract  debts  upon  the  credit  of  it,  be- 
yond his  life  interest,  and  the  land  would  re: 
main  unalienable  until  after  his  death.  This 
operation  of  executory  devises,  or,  in  other 
words,  of  contingent  estates  created  by  will, 
tended  to  fetter  real  estates  by  a  species  of  per- 
petuity, and  prevent  them  from  circulating 
from  owner  to  owner,  as  the  ends  of  com- 
merce, or  the  exigencies  and  wants  of  fami- 
lies might  require.  The  courts  of  justice 
have,  therefore,  wisely  and  steadily  deter- 
mined that  they  would  not  permit  these  exec- 
utory devises  to  tie  up  property  beyond  a  mod- 
erate and  reasonable  period.  They  have  de 
termined  that  the  contingency  of  an  executory 
devise  must  happen  within  a  life,  or  lives  in 
being,  and  twenty-one  years  afterwards.  This 
is  the  utmost  length  to  which  property  can  be 
so  tied  up  by  an  executory  devise  ;  and  if  it 
attempts  to  go  beyond  that  limit,  it  is  void. 
This  was  the  rule  settled  by  Lord  Nottingham 
in  The  Duke  of  Norfolk's  case,  3  Ch.  Gas.,  1, 
in  1682,  and  the  decision  in  that  case  has  been 
acquiesced  in  uniformly  since. 

This  rule  is  the  cause  of  the  struggle  so  often 
seen  in  the  books,  and  witnessed  in  this  very 
case,  about  the  meaning  of  the  words  "  dying 
without  issue,"  and  whether  they  mean  a  dying 
without  issue  living  at  the  very  time  of  the 
death  of  the  first  taker,  or  whether  they  mean 
a  general  or  indefinite  failure  of  issue.  I  was 
surprised  to  hear  it  said,  at  the  argument  of  this 
cause,  that  it  was  not  easy  to  understand  what 
was  meant  by  an  indefinite  failure  of  issue. 
There  is  scarcely  a  case  on  the  subject  within 
the  last  two  hundred  years  but  what  mentions 
or  alludes  to  this  expression,  and  this  extent 
of  failure  of  issue.  A  definite  failure  of  issue 

plated  by  the  testatrix  was  a  proximate,  not  a  re- 
mote event,  namely :  a  failure  of  issue  at  M.  H.'s 
death,  and  not  an  indefinite  failure  of  issue;  and 
therefore,  that  the  devise  to  M.  H.  was  not  an  estate 
tail,  but  in  fee,  with  a  good  executory  devise  over 
to  J.  B.,  in  case  the  first  devisee  left  no  issue  living" 
at  her  death. 
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is  when  a  precise  time  is  fixed  by  the  will  for 
the  failure  of  the  issue.  The  time  is  then  de- 
fined or  definite.  As,  for  instance,  if  the  will 
in  this  case  had  declared  that  the  property 
should  pass  over  toMedcef  if  Joseph  had  no  issue 
4OO*]*by  the  1st  of  January,  1810  ;  or  if,  in- 
stead of  saying  in  the  words  of  the  will,  and  if 
he  depart  this  life  without  lawful  issue,  it  had 
said,  and  if  my  son  Joseph  shall  die  without 
having  any  issue  living  at  the  time  of  his 
death,  there  could  then  have  been  no  question 
but  that  here  was  intended  a  definite  failure  of 
issue.  Now,  a  general  or  indefinite  failure  of 
issue  is  a  proposition  the  very  converse  of  the 
other,  and  means  a  failure  of  issue  whenever  it 
shall  happen,  sooner  or  later,  without  any  fixed, 
certain,  definite  period  within  which  it  must 
happen.  It  means  when  the  issue  or  the  de- 
scendants of  the  son  shall  become  extinct, 
without  reference  to  any  particular  time  or 
any  particular  event.  An  executory  devise 
upon  such  an  indefinite  failure  of  issue  is  void, 
because  the  period,  when  the  contingency  on 
which  the  remainder  over,  depends,  must  hap- 
pen, is  too  remote  or  uncertain.  Such  an  exe- 
cutory devise  might  tie  up  property  for  genera- 
tions, and  lead  to  a  perpetuity,  or  property 
perpetually  unalienable. 

If  the  words  of  the  will  would,  as  the  law 
stood  before  our  Statute  Abolishing  Entails, 
have  created  an  estate  tail,  then  the  defendant, 
Medcef  has  no  title  under  the  will;  for  an  estate 
tail  necessarily  implies  issue  in  an  indefinite 
succession,  and  the  Statute  having  turned 
estates  tail  into  estates  in  fee  simple  absolute, 
the  limitation  over  on  failure  of  issue  was  void 
as  a  contingent  remainder.  The  defendant, 
Medcef.  must  fail  then,  if  the  plaintiff  can  es- 
tablish that  Joseph  Eden  would  have  taken  an 
estate  tail  before  1786,  or  if  he  can  establish 
that  these  words,  "depart  this  life  without  law- 
ful issue"  do,  by  a  settled,  established,  legal 
construction,  mean  a  general  or  indefinite 
failure  of  issue. 

It  has  been  repeated  in  the  books  from  case 
to  case,  that  testators  generally  mean  by  the 
words  "dying  without  issue,"  or  "departing 
this  life  without  lawful  issue,"  or  other  words 
of  similar  import,  a  failure  of  issue  at  the  time 
of  the  death  of  the  devisee,  and  that  they  do 
not  mean  a  general  or  indefinite  failure  of  issue. 
This  is  ssaid  to  be  the  meaning  of  the  words  in 
common  parlance  or  usage.  I  am  rather  in- 
clined to  think,  however,  that  this  notion  of 
what  the  testator  intended  has  been  borrowed 
by  one  judge  from  another  without  much  re- 
flection or  examination  as  to  its  truth.  I  doubt 
4Ol*]*the  truth  of  the  fact.  I  believe  that 
when  the  courts  gave  to  those  words  the  con- 
struction of  an  indefinite  failure  of  issue,  they 
did  not  depart  from  the  sense  of  the  will.  It 
may  be  that  in  many  cases  the  construction 
was.  not  what  the  testator  meant,  but  it  may 
equally  be  that  in  many  other  cases  the  courts 
would  have  counteracted  his  intention  if  they 
had  adopted  any  other  construction.  The  in- 
tention generally  is  to  give  the  property  over 
to  third  persons  only  in  the  event  of  the  son 
not  leaving  any  family  who  may  want  to  enjoy 
it.  The  testator  can  have  no  motive  to  fix  the 
precise  period  of  his  son's  death  as  the  era  at 
which  the  limitation  is  to  be  determined.  He 
can  have  no  pressing  inducement  to  fix  any 
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definite  period.  He  means  to  give  the  property 
to  his  son  and  to  his  posterity,  if  he  has  any  ; 
but  if  he  has  none,  or  if  his  posterity  becomes 
extinct,  he  means  then  that  the  property  shall 
go  over  to  the  next  devisee  who  is  not  so  close 
to  him  as  his  son  and  his  posterity,  but  who, 
however,  stands  next  in  his  affections.  This 
is  the  popular  and  the  rational  meaning,  for 
it  is  founded  on  the  dictates  of  the  heart.  I 
incline  to  think  that  in  nineteen  cases  out  of 
twenty,  the  testator  really  means  a  general  or 
indefinite  failure  of  issue. 

Suppose,  in  this  present  case,  the  two  sons, 
Joseph  and  Medcef,  had  died,  leaving  lawful 
issue,  and  that  issue  had  died  within  a  few  days 
after  their  respective  deaths  ;  on  the  defend- 
ant's construction  the  brother  and  sister  of  the 
testator  could  not  take  under  the  will.  The 
event  on  that  supposition  did  not  happen  on 
which  the  devise  over  was  to  take  effect,  for 
the  sons  did  not  die  without  lawful  issue,  but 
they  died  leaving  lawful  issue,  and  so  the  con- 
tingency on  which  the  limitation  over  depend- 
ed  failed.  Could  this  possibly  have  been  the 
meaning  of  Medcef  Eden  when  he  made  his 
will  ?  Did  he  mean  that  if  his  sons  left  issue, 
and  that  issue  should  survive  them  only  one 
day,  or  one  week,  or  one  month,  or  one  year, 
that  then  the  devise  over  to  his  brother  and 
sister  should  be  void  ?  The  sister,  in  that  case, 
would  have  been  cut  off  entirely  ;  for  our 
Statute  of  Descents  would  not  have  reached 
the  case,  and  the  next  heir  of  such  issue,  ac- 
cording to  the  common  law  which  would  have 
governed  the  case,  would  have  been  the 
brother  *of  the  testator,  and  he  would  [*4O2 
have  succeeded  to  all  the  property  to  the  en- 
tire exclusion  of  the  sister  of  the  testator.  It 
is  certain  that  this  could  not  have  been  the  tes- 
tator's intention  ;  and  that  he  did  not  mean  to 
confine  the  devise  over  to  the  event  of  issue  of 
his  sons  not  living  at  the  precise  moment  of 
their  death.  This  would  have  been  to  cut  off 
his  sister's  hopes  and  bounty,  even  if  that  issue, 
then  living,  should  die  the  day  after.  And  if 
he  did  not  mean  such  a  result  it  follows,  of 
course,  that  the  will  had  reference  to  a  general 
or  indefinite  failure  of  issue. 

The  words  ' '  dying  without  issue"  have  a 
twofold  meaning,  said  Lord  Chancellor  Cow- 
per,  in  Targett  v.  Grant,  Gilb.  Eq.,  149.  The 
one  signifies  a  dying  without  issue  at  the  time 
of  one's  death,  and  the  other  a  dying  without 
issue  whenever  such  issue  fails.  The  latter 
construction,  he  says,  is  applied  to  devises 
of  land  so  as  to  include  all  the  succeeding  issue; 
but  in  the  case  of  a  devise  of  a  lease  for  years 
which  cannot  possibly  descend  to  issue,  there 
is  no  need  of  that  construction,  and  the  other 
prevails.  In  the  case  of  Jeffery  v.  Sprigge,  1 
Cox's  Cas. ,  62,  where  the  construction  of  an 
indefinite  failure  of  issue  was  applied  to  a  de- 
vise over  on  dying  without  lawful  issue,  Lord 
Thurlow's  words  are,  "  nor  do  I  know  that 
this  construction  disappoints  the  testator's  in- 
tention. I  rather  think  he  meant  the  remainder 
persons  to  take  whenever  there  should  be  a 
failure  of  issue  of  the  first  taker." 

There  is  a  great  weight  in  the  remark  so  fre- 
quently met  with  in  the  books,  that  in  constru- 
ing a  devise,  if  it  be  made  by  words  which 
have  long  received  a  particular  technical  con- 
struction, and  thus  become  a  rule  of  property, 
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that  qonstruction  ought  to  be  observed,  or  we 
may  unsettle  the  titles  to  estates  long  held 
under  such  a  rule.  Such  rules  become  land- 
marks and  ought  to  be  preserved,  like  ancient 
monuments  or  immemorial  boundaries  to  land. 
There  would  be  no  safety  in  the  transfer  of 
property  without  an  adherence  to  these  rules. 
It  is  by  the  notoriety  and  stability  of  such 
rules  that  professional  men  can  give  safe  ad- 
vice to  those  who  consult  them,  and  the  people 
in  general  can  venture  with  confidence  to  buy 
and  to  trust,  and  to  deal  with  each  other. 
4OU*]  *There  is  another  obvious  maxim  on 
this  subject,  and  that  is,  that  whether  these 
executory  devises  be  or  be  not  too  remote,  de- 
pends upon  the  construction  which  the  instru- 
ment ought  to  receive  when  it  was  made,  and 
it  is  immaterial  how  the  fact  actually  turns 
out.  The  possibility,  at  the  creation  of  such 
executory  limitations,  that  the  event  upon 
which  their  existence  depends  may  exceed  the 
prescribed  limits,  vitiates  them  from  the  very 
beginning.  If  the  words  do  not  confine  the 
will  at  its  commencement,  and  by  clear,  dis- 
tinct demonstration,  toafailureof  issue  within 
the  restricted  time,  the  executory  devise  is  ab- 
solutely void.'  Nothing  which  happens  after- 
wards can  vary  the  construction. 

Havinsr given  these  preliminary  explanations 
in  order ^o  be  better  understood  in  so  dry  and 
technical  a  discussion,  I  now  proceed  to  con- 
sider whether  Joseph  Eden  would  not  have 
taken  an  estate  tail  under  this  will  according 
to  the  law  as  it  was  known  and  understood  when 
our  Act  was  passed  abolishing  entails,  and 
whether  the  words  of  the  will  do  not,  by  a 
settled  construction,  import  an  indefinite  fail- 
ure of  issue. 

The  Act  of  the  23d  of  February,  1786,  abol- 
ishing entails,  declared,  "that  in  all  cases 
where  any  person  would,  if  the  Act  had  not 
been  passed,  at  any  time  thereafter,  become 
seised  in  fee  tail  of  any  lands  by  virtue 
of  any  devise  before  made  or  thereafter  to  be 
made,  such  person,  instead  of  becoming  seised 
thereof  in  fee  tail,  shall  be  deemed  and  ad- 
judged to  become  seised  thereof  in  fee  simple 
absolute."  If,  then,  Joseph  Eden  would  have 
taken  an  estate  tail  under  the  will,  provided 
the  Act  of  1786  had  not  been  passed,  he  must 
now  be  adjudged  to  take  an  estate  in  fee  simple 
absolute.  The  Statute  is  imperative,  and  ren- 
ders it  the  duty  of  the  court  so  to  adjudge  in 
every  such  case.  This  leads  us  the  inquiry  as 
to  what  estate  Joseph  Eden  would  have  taken 
under  the  will,  as  the  law  stood  when  the  Act 
of  1786  was  passed.  The  Statute  puts  that 
question  upon  the  court,  and  we  must  answer 
it.  We  are  bound  to  adjudge  that  Joseph  Eden 
took  a  fee  simple  absolute,  provided  he  would 
have  taken  an  estate  tail,  had  not  estates  tail 
been  abolished. 

The  Act  of  1786  was  drawn  with  great  skill 
and  care,  and  it  is  one  of  the  best  digested 
laws  in  our  statute  book.  In  the  three  subse- 
quent revisions  of  our  laws,  it  was  left  uri- 
4-O4*]  touched,  *and  I  hope  it  will  long  con- 
tinue undisturbed,  as  a  monument  of  the  wis- 
dom and  discretion  of  the  civilians  and  patri- 
ots who  then  swayed  our  public  councils. 
The  Statute  evidently  shows  a  solicitude  in 
the  Legislature  to  preserve  the  landmarks  of 
real  property  as  they  had  become  settled  by 
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time  and  a  course  of  judicial  decisions.  To 
know  whether  a  person  was  to  take  an  estate  in 
fee  simple  under  a  deed  or  will,  we  are  only  to 
inquire  whether  he  would  have  taken  an  estate 
tail  without  the  Act,  and,  if  that  be  once  ascer- 
tained, then  we  are  to  ad  judge  accordingly. 

In  obedience  to  this  Statute,  I  now  proceed 
to  examine,  whether  Joseph  Eden  would  not, 
as  the  law  stood  before  1786,  have  taken  an 
estate  tail. 

By  the  ancient  common  law,  if  a  grant  of 
land  was  made  to  a  man  and  the  heirs  of  his 
body,  the  descent  of  the  estate  was  confined  to 
the  heirs  so  described,  and  could  not  go  to  the 
collateral  heirs.  So,  if  the  grant  had  been 
made  to  him  and  the  heirs  male  of  his  body,  it 
excluded  not  only  all  the  collateral  heirs,  but 
the  females  in  the  lineal  line.  Nor  could  the 
grantee  alienate,  so  as  to  defeat  the  succession. 
But  to  give  facility  to  alienations,  the  courts, 
at  length,  held  that  estates  of  such  limited 
succession  were  conditional  fees,  and  that  as 
soon  as  the  grantee  had  issue,  the  condition 
was  fulfilled,  and  the  grantee  might  sell  his 
laud,  or-  forfeit  it)  or  charge  it  with  incum- 
brances. 

So  stood  the  law  in  the  year  1285,  when  the 
Statute  of  Entailments,  commonly  called  the 
Statute  de  Donis,  was  passed,  in  the  13th  year 
of  King  Edward  I.,  and  this  is  the  Statute 
which  was  in  force  here,  until  our  Legislature 
passed  the  Act  abolishing  entails. 

The  recital  to  that  Statute  stated,  as  a  reason 
for  passing  it,  that,  "where  one  giveth  land  to 
another,  and  the  heirs  of  his  body,  it  seemed 
very  hard  to  the  grantors,  and  their  heirs, 
that  their  will  expressed  in  the  grant  should 
not  be  observed.  Instead  of  which,  after 
issue  horn,  the  grantee  had  power  to  aliene  his 
land  contrary  to  the  mind  of  the  giver,  and 
contrary  to  the  form  of  the  gift."  The  Stat^ 
ute  then  ordained,  "that  the  will  of  the  giver, 
according  to  the  form  in  the  deed  of  gift  man- 
ifestly expressed,  should  be  observed,  so  that 
those  to  whom  the  land  was  given  under  such 
condition  *shall  have  no  power  to  [*4O5 
aliene  the  land  so  given,  but  it  shall  remain 
unto  the  issue  of  them  to  whom  it  was  given 
after  their  death,  or  shall  revert  to  the  donor, 
or  his  heirs,  if  issue  fail." 

Under  this  Statute,  a  series  of  judicial  decis- 
ions were  made,  arising  upon  deeds  and  wills, 
establishing  when,  and  by  what  words.an  estate 
tail  was  created  within  "the  meaning  and  op- 
eration of  that  Statute.  These  decisions,  as  we 
may  well  suppose,  are  very  numerous,  and 
occupy  a  space  of  five  hundred  years,  in  the 
busy  affairs  of  mankind,  between  the  passing 
of  that  Statute  and  the  Act  of  our  Legislature 
abolishing  entails. 

I  shall  notice  only  a  few  of  the  most  im- 
portant cases,  but  sufficient,  as  I  apprehend,  to 
show  the  uniform  construction  of  certain 
words  creating  an  estate  tail,  and  the  steady 
hand  with  which  the  courts  uphold  the  con- 
struction, in  order  to  render  the  rules  of  prop- 
erty known  and  certain. 

It  was  the  command  of  the  Statute  that 
probably  led  the  courts  to  give  a  uniform  con- 
struction to  the  words  in  a  deed  or  will, 
"dying  without  issue  ;"  for  the  Statute  said 
that  the  land  should  remain  unto  the  issue  of 
the  grantee,  until  such  issue  fail. 
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In  a  case  in  the  Book  of  Assize  (35  Edw. 
III.,  pi.  14),  lands  were  given  by  deed  to  B., 
and  his  heirs,  forever,  provided  B.  had  issue 
of  his  body  begotten,  and  if  he  died  without 
heir  of  his  body,  the  land  was  to  revert  to  the 
donor  and  his  heirs.  B.  died  without  issue, 
and  the  question  was.  whether  B.  took  an  es- 
tate tail  or  a  fee  simple  ;  the  suit  was  between 
the  collateral  heir  of  B.  and  the  heir  of  the 
donor,  and  the  K.  B.  adjudged  that  B.  took  an 
estate  tail. 

This  is  the  earliest  case  we  meet  with  under 
the  Statute  de  Donis,  and  there  is  considerable 
analogy  between  that  case  and  the  present  one, 
though  that  case  arose  under  a  deed,  long  be- 
fore the  Statute  of  Wills.  In  that  case,  B.  had 
had  a  deed  to  him  and  his  heirs  forever,  as  in 
the  present  case  the  devise  is  to  Joseph  Eden 
and  his  heirs  forever ;  but  in  that  case,  it  was 
provided,  that  if  B.  died  without  heirs,  or 
issue  of  his  body,  the  land  was  to  revert,  and 
this  was  held  to  cut  down  the  fee  simple  to  &• 
fee  tail.  So,  in  the  present  case,  it  was  pro- 
vided that  if  Joseph  should  depart  this  life 
4O6*]  *without  lawful  issue,  bissharewas  to 
go  to  the  survivor.  To  die  without  issue  of 
his  body,  and  to  depart  this  life  without  law- 
ful issue,  appear  to  me  to  be  quite  synony- 
mous, and  to  demand  the  same  construction. 
If  B.  took  an  estate  tail  under  that  deed,  I 
should  think  that  Joseph  Eden  took  an  estate 
tail  under  this  will,  unless  the  rules  of  con- 
struction have  been  since  altered,  or  the  same 
rules  do  not  apply  to  deeds  and  wills. 

I  proceed,  then,  to  show  what  has  been  the 
construction  of  such  language  in  wills,  since 
the  passing  of  the  "Statute  of  Wills  ;  and  sev- 
eral cases  of  this  kind  arose  in  the  time  of 
James  I. 

In  Sonday's  case,  9  Co.,  127,  it  was  resolved, 
that  if  a  man  devise  lands  to  his  son  T.,  but  if 
he  have  no  issue  male,  his  son  R.  shall  have 
it;  this  was  the  same  as  if  he  had  said,  if  T. 
die  without  male  issue,  which  words  are  suffi- 
cient to  create  an  estate  tail.  So,  again,  in  the 
case  of  King  v.  Rumball,  Cro.  Jac.,  448,  a 
devise  of  lands  was  to  the  wife  for  life,  remain- 
der to  his  three  daughters,  equally  to  be 
divided,  and  if  any  of  them  die  before  the 
others,  then  the  others  to  be  her  heirs,  and  if 
they  all  die  without  issue,  remainder  over.  It 
was  held  that  the  daughters  took  vested  estates 
tail. 

Here,  then,  were  two  cases,  in  the  time  of 
James  I.,  arising  under  a  will,  in  which  it  was 
held  that  a  devise  to  a  person,  and  if  he  die 
without  male  issue,  or  die  without  issue,  then 
remainder  over  to  another,  this  gave  him  an 
estate  tail.  This  is  the  same  rule  of  con- 
struction applied  to  wills  which  was  original- 
ly applied  to  a  deed,  and  the  cases  are  entirely 
applicable  to  the  one  before  us,  for  to  depart 
this  life  without  lawful  issue,  is  the  same  pre- 
cisely as  to  die  without  issue.  There  is  no 
possible  difference  in  the  meaning. 

The  next  case,  in  point  of  time,  is  that  of 
Pells  v.  Brown,  Cro.  Jac.,  590,  which  arose 
only  two  years  after  the  case  already  cited,  and 
before  the  same  judges.  This  cas'e  has  been 
greatly  relied  upon  in  support  of  the  judgment 
of  the  Supreme  Court,  audit  has  been  cited  to 
prove  that  Joseph  Eden  took  by  the  will,  not 
an  estate  tail,  but  an  estate  in  fee,  on  which  the 
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limitation  over  is  good,  by  way  of  executory 
devise. 

*The  testator,  in  that  case,  devised  [*4O7 
his  land  to  his  son  T.,  and  his  heirs  forever, 
paying  to  his  brother  R.  £20,  when  of  age,  and 
if  T.  died  without  issue  living, W.,  his  brother, 
then  the  devise  was  to  W.  and  his  heirs  and 
assigns,  he  paying  the  £20  to  R.  The  K.  B. 
held  that  T.  took  an  estate  in  fee,  and  not  an 
estate  tail,  and  they  relied  on  the  fact  that  he 
was  directed  to  pay  the  legacy  to  R.,  which 
implied  a  fee,  and  because  the  clause  "if  he 
died  without  issue"  was  not  absolute  and  in- 
definite, for  the  will  added,  if  he  died  without 
issue  living  W.  "He  might  survive  W.,  or 
have  issue  alive  at  the  time  of  his  death,  liv- 
ing W.,  in  which  cases  W.  should  never  have 
it,  but  he  was  only  to  have  it,  if  T.  died, 
without  issue,  living  W." 

This  case  of  Pells  &  Brown  was  decided 
upon  the  strong  and  peculiar  expressions  in 
the  will,  showing  that  the  testator  clearly  and 
decidedly  referred  to  his  son's  death  as  the 
period  which  was  to  determine  the  con- 
tingency of  the  executory  devise.  The  court 
say  that  the  words,  and  "if  he  died  without 
issue"  were  not  indefinite,  because  they  were 
qualified  with  a  contingency  in  that  case,  viz.: 
if  he  died  without  issue  living  William.  The 
case,  therefore,  has  never  been  deemed  to  have 
any  authority  beyond  such  a  special  case.  We 
have  seen  that  the  same  court,  only  two  years 
before,  decided  that  the  words  "dying  with- 
out issue"  made  an  estate  tail,  and  we  find  also 
that  the  same  court,  with  a  part  of  the  same 
judges,  only  five  years  afterwards,  in  Chadock 
v.  Cowly,  Cro.  Jac.,  695,  made  a  similar  decis- 
ion. In  that  case,  there  was  a  devise  of  lands 
to  A  and  B  severally  in  fee,  and  that  the  sur- 
vivor should  be  heir  to  the  other,  if  either  of 
them  died  without  issue,  and  the  court  held 
that  A  and  B  took  estates  tail  with  cross  re- 
mainders over  in  fee.  This  last  case  is  like  the 
present  in  almost  every  particular.  In  both 
cases  there  were  devises  to  the  two  sons  sever- 
ally in  fee,  and  in  both  cases  the  survivor  was 
to  take  if  the  other  died  without  issue.  In  the 
case  in  Croke,.  the  surviving  brother  was  to 
take  if  the  other  died  without  issue.  In  the 
present  case,  the  surviving  brother  was  to  take 
if  the  other  departed  this  life  without  lawful 
issue.  Here,  then,  are  two  cases,  in  two 
distant  ages,  so  perfectly  alike  that  the  wit  of 
man  cannot  create  a  distinction  ;  *it  f*4O8 
would  seem,  then,  to  be  inevitable,  that  the 
one  case  must  be  an  authority  for  the  con- 
struction of  the  other.  The  court  in  that  case 
observed,  that  if  the  devise  had  been  that  if  he 
had  died  without  issue  in  the  life  of  the  other, 
or  before  such  an  age,  that  then,  perad venture, 
there  might  have  been  a  contingent  estate,  but 
when  the  words  were  that  the  survivor  should 
be  heir  to  the  other,  if  he  died  without  issue, 
the  interest  was  an  absolute  vested  estate  tail. 

It  is  worthy  of  notice  that  the  court  here 
speak  of  the  intention  of  the  testator  to  create 
an  estate  tail,  with  an  indefinite  failure  of 
issue  ;  and  this  case  shows  that  the  preceding 
case  of  Pells  v.  Brown  had  not  altered  the 
general  tenor  of  the  rule  of  construction  on 
this  point.  Here  I  cannot  but  notice  that  it 
has  been  very  much  the  fashion,  in  some  late 
cases,  to  eulogize  this  case  of  Pells  v.  Brown  ; 
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and  I  apprehend  the  encomium  has  been  en- 
tirely borrowed  from  what  Lord  Kenvon  said 
in  Potter  v.  Bradley,  3  T.  R,,  146,  where  he 
extols  the  case  (and,  as  I  think,  very  unneces- 
sarily and  very  extravagantly)  as  the  Magna 
Charta  of  this  branch  of  the  law.  Nay,  he 
eays  that  doctrine  has  never  since  been  doubted. 
We  find,  however,  in  Jay  v.  Jay,  Styles,  274, 
in  the  year  1651,  it  is  asserted  that  there  was 
so  much  apparent  inconvenience  in  that  case, 
that  the  court  was,  afterwards,  divided,  and 
that  it  had  ever  since  been  disputable  ;  and  it 
was  said  by  Mr.  Latch  that  it  was'  adjudged 
upon  solemn  argument,  at  the  bar  and  on  the 
Bench,  contrary  to  the  judgment  in  Pells  v. 
Brown's  case.  So,  afterwards,  in  Plunket  v. 
Homes,  1  Sid.,  47,  it  was  observed  by  the  Court 
of  K.  B.,  that  although  the  case  of  Pells  v. 
Brown  was  not  by  them  denied,  yet  that  the 
case  had  never  been  well  approved,  and  that 
it  was  dangerous  to  enlarge  such  executory 
devises,  which  could  not  be  barred,  seeing  that 
they  tend  to  support  perpetuities.  We  find, 
also,  in  the  celebrated  case  of  The  Duke  of 
Norfolk,  3  Ch.  Cas.,  1,  that  Chief  B.  Mon- 
tague suggests  a  doubt,  whether  the  case  of 
Pells  v.  Brawn  be  good  law,  and  Lord  Chan- 
cellor Nottingham  takes  occasion  to  support  it, 
by  referring  to  a  prior  case  of  Hinde  v.  Lyon, 
in  Leonard.  It  is  not  my  purpose  to  inter- 
fere with  the  authority  of  the  case  of  Pells  v. 
Brown,  but  how  Lord  Kenyon's  eulogy  upon 
4OO*]  that  case  can  be  ^reconciled  with  these 
subsequent  doubts  and  strictures,  I  leave  to 
those  who  have  chosen  to  adopt  His  Lord- 
ship's words  to  explain. 

But  to  proceed  with  the  cases  :  The  next 
that  I  shall  cite  is  that  of  Holmes  v.  Mcynel,  T. 
Raym.,  452,  in  the  33d  of  Car.  II.-  The  devise 
there  was  to  two  daughters  and  their  heirs, 
equally  to  be  divided  between  them,  and  in 
case  they  happen  to  die  without  issue,  devise 
over  to  F.  It  was  held  by  the  K.  B.  that  the 
daughters  took  several  estates  tail  ;  for  though 
the  devise  was  to  them  and  their  heirs  in  the 
beginning,  yet  when  the  will,  afterwards,  said, 
"and  if  they  die  without  issue."  it  showed  that 
the  word  "heirs"  was  intended  "heirs  of  their 
bodies,"  and  when  the  issue  of  one  failed,  the 
other  took  by  way  of  cross  remainder.  This 
is  a  case,  also,  exceedingly  analogous  to  the 
one  before  us. 

In  Forth  v.  Chapman,  1  P.  Wms.,  663, 
which  was  in  1720,  the  devise  was  of  both  real 
and  personal  estate  to  A  and  B,  and  if  either 
should  depart  this  life,  and  leave  no  issue  of 
their  respective  bodies,  then  a  devise  over  of 
the  leasehold  property.  Sir  Joseph  Jekyll 
here  held,  that  even  the  devise  over  of  the 
personal  property  was  void,  as  being  on  an  in- 
definite failure  of  issue ;  but  on  appeal  to  the 
Chancellor,  Lord  Macclesfield,  a  distinction 
was  taken  between  such  an  executory  devise 
of  real  and  personal  property  ;  and  that  in 
the  former  case  the  words  "dying  without 
issue"  made  an  estate  tail,  because  the  words 
meant  an  indefinite  failure  of  issue  ;  but  that 
in  respect  to  personal  property,  which  was 
transient  and  perishable,  the  testator  could 
not  have  intended  a  general  failure  of  issue; 
and  therefore,  in  regard  to  that  species  of 
property,  the  testator  must  have  meant,  with- 
out issue  at  the  death  of  the  first  taker. 
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This  distinction  has  been  recognized  in  many 
subsequent  cases,  and  particularly  by  such 
high  authorities  as  Lord  Hardwicke,  Lord 
Mansfield,  and  Lord  Eldon.  (3  Atk.,  288;  2 
Ves.,  610,  180,  125  ;  Cowp.,  410  ;  9  Ves.,  197, 
203.)  But  even  in  respect  to  such  a  bequest  of 
personal  property,  there  is  much  difference  be- 
tween the  cases  (Beauclerk  v.  Doi-mer,  2  Atk., 
308 ;  Hughes  v.  Sayer,  1  P.  Wms.,  584 ;  Nich- 
ols v.  Skinner,  Prec.  in  Ch.,  528;  Nichols  v. 
Hooper,  1  P.  Wms,,  198  ;  Bigge  v.  Bensley,  1 
Bro.,  188  ;  2  Fearne,  *by  Powell,  259  ;  [*41O 
Keily  v.  Fowler,  6  Bro.  P.  C.,  309  ;  Atkimon 
v.  Hutchinson,  3  P.  Wms.,  258) ;  and  I  think 
the  weight  of  authority  decidedly  is,  that  the 
words  "  dying  without  issue,"  standing  with- 
out other  circumstances  of  intention,  mean 
here,  also,  a  general  or  indefinite  failure  of  is- 
sue, and  that  the  limitation  over  would  be  void. 
But  we  have  nothing  to  do,  at  present,  with 
the  cases  touching  personal  property.  It  is 
sufficient  to  observe  that  all  these  cases  agree, 
that  as  to  a  devise  of  real  property,  the  words 
mean  an  indefinite  failure  of  issue  ;  and  Lord 
Thurlow  says  there^  is  not  a  case  in  the  law 
(and  he  said  there  were  fifty-seven  cases  on 
the  point)  which  does  not  hold  that  such  a 
limitation  over,  after  those  general  words, 
"  dying  without  issue,"  is  too  remote,  and 
consequently  void. 

But  I  hasten  to  mention  a  few  more  promi- 
nent cases,  as  being  requisite  to  show  the  steady 
progress  and  firm  step  of  the  English  courts 
in  one  and  the  same  direction. 

In  Brice  v.  Smith,  Willes,  1,  decided  by 
Lord  Ch.  Justice  Willes,  in  1737,  the  devise 
was  to  A  and  his  heirs  forever,  and  if  he 
should  die  without  issue,  then  to  his  right 
heirs,  and  it  was  held  that  A  took  an  estate 
tail.  In  this  case  the  Chief  Justice  observed 
that  "  it  cannot  be  doubted  now,  after  so  many 
solemn  resolutions,  but  that  if  a  man  devise  an 
estate  to  A  and  his  heirs,  and  afterwards,  in 
his  will,  gives  his  estate  to  another,  in  case  A 
dies  without  issue,  that  those  subsequent  words 
reduce  A's  estate  to  an  estate  tail."  And  after- 
wards, in  Hope  v.  Taylor,  1  Burr.,  268,  Lord 
Mansfield  thought  it  a  clear  point,  that  the 
words  "  dying  without  issue  lawfully  begot- 
ten," in  a  devise  of  land,  created  an  estate  tail. 

We  ought  constantly  to  bear  in  mind,  as  we 
go  along,  that  all  these  cases  are  perfectly  in 
point ;  for  in  the  present  case  an  estate  in  fee 
was  first  given  to  Joseph  Eden,  and  then  came 
the  words,  "if  he  depart  this  life  without 
lawful  issue."  What  English  court,  for  the 
last  three  hundred  years,  would  have  hesi- 
tated for  one  moment  in  saying :  this,  then, 
must  be  an  estate  tail. 

Again,  in  Doe  v.  Fonnereau,  Doug.,  504, 
which  was  in  the  year  1780,  Lord  Mansfield 
asked  the  learned  and  experienced  Sergeant 
Hill,  whether  he  had  ever  been  able  to 
*find  a  case  of  real  property  where  the  [*4-l  1 
court,  on  the  words  "  in  default  of  such  is- 
sue," had  restricted  the  words  to  issue  "  living 
at  the  death  of  the  first  taker ;"  and  Lord 
Mansfield  afterwards  said,  in  the  name  of  the 
court,  that  they  could  find  no  case  where,  in 
a  will  of  real  property,  the  court  had  confined 
the  failure  of  issue  to  the  life  of  the  ancestor. 

We  have  now  traced  the  history  of  the  En- 
glish law  on  the  question,  through  a  series  of 
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the  most  important  decisions  (for  I  have  no- 
ticed only  the  most  striking),  from  the  reign 
of  James  I.  down  to  the  time  of  the  passing  of 
the  first  Act  of  our  Legislature,  in  1782,  abol- 
ishing entails  ;  and  what  can  we  suppose  that 
the  Legislature  meant  by  fee  tails,  when  they 
required  the  courts  to  adjudge,  that  whoever 
would  thereafter,  without  that  Act,  by  virtue 
of  any  devise,  have  been  seised  in  fee  tail, 
shall  be  deemed  and  adjudged  to  be  seised  in 
fee  simple  absolute  ?  Surely,  they  had  refer- 
ence to  this  settled,  uniform,  universal  sense 
of  the  then  existing  law  on  the  construction  of 
wills.  These  rules  of  construction  had  become 
axioms  of  law.  They  constituted  a  part  of 
title  to  land.  They  were  the  guards  and  land- 
marks of  freehold  estates,  held  under  wills. 
They  were  well  known  to  those  distinguished 
revolutionary  lawyers  who  framed  that  law. 
They  had  regulated  the  title  by  devise  in  their 
day,  and  in  that  of  their  ancestors,  and  as  far 
as  the  Legislature  could  dictate,  those  maxims 
and  rules  were  to  be  transmitted  to  posterity  : 
Et  noli  natorum,  et  gut  nascentur  ab  illis. 

If  we  follow  the  course  of  the  English  de- 
cisions since  the  year  1782,  we  shall  find  that 
the  rule  of  construction,  creating  an  estate 
tail,  by  will,  has  been  steadily  continued  to 
this  day. 

In  Dennv.  Slater,  5  T.  It.,  335,  there  was  a 
devise  to  B:  and  if  he  died  without  male  heir, 
then  to  C  and  his  heirs,  and  Lord  Kenyon 
said  it  was  clear,  from  all  the  cases,  that  B 
took  an  estate  tail.  So,  in  Doe  v.  Rivers,  7  T. 
R.,  276,  the  devise  was  to  A  and  her  heirs  ; 
and  if  she  should  die  without  issue,  then  over 
to  others  ;  and  it  was  held  that  A  took  an  es- 
tate tail.  Afterwards,  in  Doe  v.  Ellis,  9  East., 
332,  there  was  a  devise  to  T.  and  his  heirs 
and  assigns  forever ;  but  if  he  should  die 
4 1 2*J  without  issue,  then  to  *a  third  person 
in  fee.  It  was  held  that  T.  took  an  estate  tail, 
and  Lord  Ellenborough  observed  that  the  gen- 
eral rule  was  clear,  that  the  words  must  be 
construed  to  mean  a  general  failure  of  issue. 
He  adopted  the  remark  of  Lord  Th.urlow,  that 
the  general  words  were  to  be  '•  varied  only  by 
circumstances  arising  on  fair  demonstration  ;" 
and  he  said  that  to  consider  the  words  as  im- 
porting a  dying  without  issue,  at  the  time  of 
the  death  of  the  devisee,  would  be  against  all 
the  cases. 

The  next  case  I  shall  refer  to  is  Tenny  v. 
Agar,  12  East,  253,  which  is  as  late  as  1810  ; 
it  is  a  very  strong  case  on  the  point,  and  one 
that  asserted  and  adjudged  that  the  testator 
clearly  intended  an  indefinite  failure  of  issue. 

The  devise  was  to  a  son  in  fee,  upon  con 
dition  that  he  paid  a  legacy  to  a  daughter,  and 
in  default,  then  to  her  in  fee  ;  and  in  case  the 
son  and  daughter  both  died,  without  leaving 
any  child  or  issue,  then  the  testator  devises  the 
inheritance  over  to  his  cousin.  It  was  held 
that  the  devise  over  was  not  an  executory 
devise,  but  a  remainder,  limited  after  success- 
ive estates  tail  ;  and  Lord  Ellenborough  said 
the  intention  there  was  clear  that  the  devise 
over  was  not  to  take  effect  until  all  the  issue 
of  the  son  and  daughter  were  extinct.  The 
other  judges  of  the  King's  Bench  expressed 
themselves  to  the  same  effect.  Le  Blanc,  J., 
said  there  was  no  case  where  the  words  "dying 
without  leaving  issue"  had  been  adjudged  to 
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mean  leaving  issue  at  the  time  of  his  death  ; 
and  Bailey,  J.,  said  that  to  construe  the  words 
as  referring  to  an  indefinite  failure  best  answers 
the  intent.  The  words  must  be  construed  as 
narrowing  the  devise  in  fee,  in  the  first  part  of 
the  will,  to  an  estate  tail,  unless  it  appeared 
clearly  to  have  been  the  testator's  intention  to 
look  to  the  event  of  a  dying  without  leaving 
issue,  at  the  time  of  his  son's  death,  instead  of 
an  indefinite  failure  of  issue.  He  then  sup- 
posed the  case,  that  the  son  had  died  leaving 
issue,  and  which  issue  had  died  immediately 
after,  and  concluded,  that  it  could  not  be  the 
testator's  meaning  that  the  devise  over  should, in 
such  an  event,  absolutely  fail ;  and  yet  it  must 
have  failed,  if  the  contingency  depended  on 
the  son's  dying  without  leaving  issue  at  the 
moment  of  his  death.  The  meaning  was,  and, 
as  I  have  already  observed,  the  meaning  in 
*most  cases  is,  that  the  devise  over  [*413 
shall  take  effect  when  the  son  dies,  and  his 
issue  fails,  let  it  fail  when  it  may,  whether 
before,  or  at,  or  after  the  son's  death  ;  and  this 
is  what  we  understand  by  an  indefinite  failure 
of  issue. 

If  we  pass  from  the  decisions  in  the  courts 
of  law  to  the  late  decisions  in  the  English 
chancery,  we  shall  meet  with  the  same'  ac- 
knowledged rule. 

Thus,  in  Kirkpatrick  v.  Kttpatrick,  13  Ves., 
476.  which  was  in  1807,  \he  case  arose  on  a 
will  of  personal  property,  which  is  not  appli- 
cable; and  besides,  the  inclination  of  the  courts 
have  been  there  to  confine  the  contingency  on 
which  the  bequest  over  was  to  take  place, 
to  the  death  of  the  first  taker  ;  for  it  is  not 
probable  that  a  testator  could  have  intended 
any  very  remote  limitation  of  fluctuating  per- 
sonal property  ;  yet,  even  there,  the  counsel 
for  the  plaintiffs  admitted  that  the  words 
"  dying  without  issue  "  had  reeeived  an  estab- 
lished judicial  sense,  and  unless  controlled  by 
the  intention  appearing  from  other  parts  of  the 
will,  they  must  be  understood  as  an  indefinite 
failure  of  issue.  The  counsel  on  the  other  side 
insisted  that  even  the  intention  there  was  ac- 
cording to  that  construction,  and  that  the  tes- 
tator meant  to  give  the  property  over,  only  in 
the  event  of  the  son  not  having  a  famiiy  who 
might  want  it;  and  that  he  could  n6t  have  had 
the  extraordinary  intention,  that  if  one  son 
should  die  leaving  issue,  the  bequest  over  to 
the  surviving  son  should,  at  all  events,  fail, 
and  the  property  go  to  some  remote  relation, 
though  the  issue  should  not  happen  to  survive 
the  parent  for  a  month. 

This  case  was  determined  upon  the  particu- 
lar provisions  in  the  will,  and  did  not  touch 
the  point  on  the  effect  of  the  general  words 
"  dying  without  issue,"  and  I  have  only  re- 
ferred to  it  as  evidence  of  the  sense  of  the  pro- 
fession on  the  subject.  But  Barlow  v.  8later, 
17  Ves.,  479,  decided  in  chancery  in  1810,  is 
quite  applicable  to  the  present  case.  The  devise 
there  was  of  real  and  personal  estate,  to  a 
daughter  and  her  heirs  forever,  but  in  case  she 
died  without  issue,  then  to  the  nephew  and 
nieces  ;  and  the  part  of  C.,  one  of  the  nieces, 
was  only  for  life.  Upon  this  case,  the  Master 
of  the  Rolls  said  it  was  settled,  that  unless  there 
are  expressions  or  circumstances  from  which 
it  can  be  collected  that  those  *words  [*414 
were  used  in  a  more  confined  sense,  they  were 
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to  have  their  legal  signification,  viz. :  death 
without  issue,  generally  ;  and  that,  in  that  case, 
there  were  no  circumstances  or  expressions  to 
limit  the  generality  of  the  words  from  a  failure 
of  issue  indefinitely,  to  a  failure  of  issue  at  the 
time  of  the  death.  The  limitation  over  was, 
therefore,  held  to  be  too  remote,  and  the 
daughter  took  an  estate  tail. 

The  case  here  cited  is  much  in  point  with  the 
one  before  us.  It  is  a  much  stronger  case : 
for  there  were  circumstances  in  that  will 
against  the  construction  of  an  indefinite  failure 
of  issue,  which  do  not  exist  in  the  present  case. 
The  remainder  over  to  one  of  the  nieces  was 
for  life,  and  it  might  reasonably  have  been 
supposed  that  the  testator  could  not  have  con- 
templated a  devise  over  to  one  of  his  nieces  for 
her  life  only,  after  an  event  probably  so  remote 
as  an  indetinite  failure  of  issue  in  his  daughter. 
But  the  Master  of  the  Rolls  replied  that  such 
a  circumstance  had  never  altered  the  construc- 
tion. The  failure  might  happen  during  the 
life  of  the  niece,  and  that  chance  was  given  to 
her. 

The  last  case  I  shall  cite  from  the  English 
books,  in  support  of  this  rule,  is  that  of  Rom- 
illy  v.  James,  6  Taunt,  263,  decided  in  the  C. 
B.;  before  the  present  distinguished  Chief  Jus- 
tice, Gibbs,  as  late  as  1815.  The  devise  was  to 
a  nephew,  of  all  the  estate,  to  hold  to  him  and 
his  heirs  forever  ;  and  if  he  should  die  leaving 
no  issue  of  his  body,  then  to  C.  in  fee.  It  was 
held  that  the  nephew  did  not  take  a  defeasible 
fee  simple,  with  an  executory  devise  over,  as 
was  urged  in  that  case,  and  as  has  been  decided 
in  the  present  case,  by  the  judgment  of  the 
Supreme  Court.  The  Chief  Ju dice  said  they 
had  no  authority  for  supporting  such  a  con- 
struction, but  it  was  held  that  the  nephew  took 
an  estate  tail. 

I  have  thus  continued  the  history  of  the 
English  decisions,  from  the  time  that  we  abol- 
ished estates  tail  down  to  the  present  moment: 
and  it  must  have  been  perceived  that  there  is 
one  uniform,  undisturbed  current  of  authority, 
as  well  since  as  before  our  Statute,  declaring 
and  establishing  that  such  words  as  are  used  in 
the  will  of  Medcef  Eden,  the  elder,  do  create 
an  estate  tail  ;  that  they  do  mean  an  indefinite 
failure  of  issue;  that  the  devise  over,  on  failure 
of  issue,  is  not  good  in  such  cases,  by 
4 1  o*J  way  of  executory  devise,  *because  it 
would  render  the  property  too  long  unalienable, 
and  tend  to  create  a  perpetuity  ;  that  the  devise 
over  to  Medcef,  the  surviving  brother,  was 
good  only  as  a  contingent  remainder,  and  that 
as  we  are  bound  by  our  Statute  to  adjudge  a 
fee  tail,  such  as  this  would  have  been  without 
the  Statute,  a  fee  simple  absolute,  the  whole 
remainder  falls  to  the  ground,  and  Joseph  was 
seised  in  fee.  The  consequence  is,  that  Joseph 
had  a  right  to  alienate  the  property,  and  had  a 
right  to  charge  it  with  his  debts,  and  therefore, 
the  title  of  the  plaintitf  in  error,  founded  on 
the  judgment  and  execution  against  Joseph,  is 
valid  in  law. 

But  if  the  decisions  have  been  as  settled  and 
uniform  as  I  have  stated,  it  may  be  asked,  how 
came  the  Supreme  Court  to  make  such  a  decis- 
ion as  that  now  under  review  ?  I  answer  that 
the  present  case  was  decided  without  going 
into  any  discussion  of  the  merits,  and  by  a 
reference  merely  to  one  or  two  former  cases  in 
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the  Supreme  Court,  all  of  which  rested  upon 
the  case  of  Fosdick  v.  Cornell,  1  Johns.,  440, 
decided  by  that  court  in  August,  1806.  I  was, 
at  that  time  Chief  Justice  of  the  Supreme  Court, 
and  though  I  did  not  give  the  opinion,  I  will 
not  shelter  myself  under  that  silence.  I  am 
free  to  say  that  I  partook  of  its  error.  But  I 
should  be  unworthy  of  public  confidence,  if, 
with  more  experience  and  more  examination, 
having  detected  myself  in  an  error,  I  should 
now  be  ashamed  to  confess  it.  •!  discovered, 
years  ago,  that  the  case  of  Fosdick  v.  Cornell 
was  decided  upon  mistaken  grounds.  The 
court,  however,  have  this  apology  for  them- 
selves, that  without  much  examination,  and 
without  looking,  as  they  ought  to  have  done, 
deeply  into  the  subject,  they  were  led  astray 
out  of  the  beaten  track  by  such  a  distinguished 
leader  as  Lord  Kenyon.  The  cases  of  Pewter 
v.  Bradley,  3  T.  R,,  143,  and  of  Roe  v.  Jeffery, 
7  T.  11.,  589,  were  the  blind  guides  that  misled 
them.  I  say  this  confidently  ;  for  the  court 
do  nothing  more,  in  the  whole  opinion,  than 
repeat  what  Lord  Kenyon  had  spoken. 

The  case  of  Porter  v.  Bradley  was  decided 
as  late  as  1789,  and  therefore  ought  not  to  have 
been  regarded  as  an  authority,  when  it  depart- 
ed from  all  the  preceding  decisions.  The 
court,  there  held  that  if  land  be  devised  to  A  and 
his  *heirs,  and  if  he  die  leaving  no  issue  [*4 1  (> 
behind  him,  the  limitation  over  was  good  by 
way  of  executory  devise.  Now,  the  case  itself 
might,  perhaps,  be  left  to  stand  ;  for  Lord 
Kenyon  relied  upon  some  special  provisions  in 
the  will,  and  particularly  upon  the  peculiar 
phrase  in  that  will,  if  he  should  die  leaving  no 
issue  behind  him.  Those  words,  he  thought, 
brought  the  case  within  the  old  decision  in 
Pell»  v.  Brown,  where  the  words  were,  if  he 
should  die  without  issue,  living  William  ;  and 
the  testator  was  supposed,  in  that  case,  to 
refer  to  a  dying  without  issue,  living  at  his 
death.  We  have  already  seen  how  that  case  of 
Pelh  v.  Brown  was  attacked  and  questioned, 
again  and  again,  for  seventy  years  afterwards, 
and  yet  Lord  Kenyon  called  that  case  the 
Magna  Chnrta  of  this  branch  of  the  law,  and 
that  the  doctrine  in  it  had  never  been  ques- 
tioned. But  Lord  Kenyon  went  further;  he 
thought  that  if  the  words  had  only  been 
"leaving  no  issue,"  they  ought  not  to  have 
been  taken  to  mean  an  indefinite  failure  of 
issue.  Now,  all  this  was  a  mere  dictum  of 
that  single  judge  ;  and  Mr.  Fearne  supposes 
that  the  case  must  have  been  decided  on  the 
particular  words  peculiar  to  the  case,  and  that 
it  could  not  be  supposed  that  Lord  Kenyon 
would,  otherwise,  "  have  dismissed  all  atten- 
tion to  the  antecedent  decisions  upon  the 
point."  Lord  Eldon  expressed  himself  more 
strongly,  and  said  (9  Ves.,  203)  "when  I  read 
the  case  of  Porter  'v.  Bradley,  speaking  with 
all  due  deference  to  the  learned  judge  who  ex- 
pressed that  dictum,  it  appeared  to  me  that  it 
went  to  shake  settled  rules  to  their  very  foun- 
dation." 

In  a  few  years  afterwards,  in  Duentry  v. 
Duentry,  6  T.  R.,  307,  it  would  seem  as  if 
Lord  Kenyon  and  the  King's  Bench  had  re-in- 
stated the  broken  rule.  The  devise  there  was 
to  the  son  and  heirs  of  his  body,  of  all  the  tes- 
tator's real  and  personal  estate,  and  if  he 
should  happen  to  die  without  leaving  issue  of 
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his  body,  then  the  devise  over  was  to  B.  Upon 
such  a  case,  the  court  held  that  the  son  took 
an  estate  tail  in  the  real  estate,  but  that  the 
devise  over  of  the  personal  estate  was  good  by 
way  of  executory  devise  ;  that  is,  the  words 
without  leaving  issue  of  his  body  meant  an 
indefinite  failure  of  issue,  as  applied  to  the 
real  estate  ;  and  as  applied  to  the  personal 
estate,  the  words  were  to  be  confined  to 
4 1 7*]  leaving  issue  at  the  time  of  *his  death. 
It  is  remarkable  that  Lord  Kenyon,  in  this 
case,  relies  upon  the  authority  of  Forth  v. 
Chapman  for  that  very  distinction,  when,  in 
the  preceding  case  of  Porter  v.  Bradley,  he  had 
attacked  that  very  decision  and  distinction  as 
unreasonable  and  unfounded. 

The  next  case  of  Roe  v.  Jeffery,  7  T.  R, 
589,  was  decided  by  Lord  Kenyou  in  1798,  and 
he  professed  to  go  upon  principles  that  had 
not  been  disputed  for  a  century.  But  his  doc- 
trine, in  Porter  v.  Bradley,  was  attacked,  with 
very  great  force  and  ability,  by  the  learned 
counsel  ;  and  Lord  Kenyon  was  obliged  to  say 
that  he  had  not  given  any  judicial  opinion  re- 
specting the  distinction  taken  in  Forth  v.  Uiap- 
mtin;  and  that,  if  it  had  become  a  settled  rule 
of  property,  it  might  be  dangerous  to  overturn 
it.  The  case  itself,  of  R»e  v.  Jeffery,  did  not 
mean  to  touch  the  established  rule  ;  and  it 
was  decided,  upon  the  special  provision  in  the 
will,  that  if  the  grandson  departed  this  life 
and  left  no  issue,  the  property  was  to  return 
unto  three  daughters,  then  living,  for  life  only. 
On  these  circumstances,  the  court  decided  that 
case,  as  forming  a  clear  intention  to  confine 
the  failure  of  issue  to  the  death  of  the  devisee, 
and  that  it  could  not  be  presumed  that  the  tes- 
tator intended  a  devise  for  life  to  a  person 
then  living,  to  begin  after  an  indefinite  failure 
of  issue. 

These  two  decisions,  under  Lord  Kenyon, 
are  the  ground  of  the  decision  in  this  State, 
and  yet  we  now  perceive  how  inaccurate  and 
how  inconsistent  Lord  Kenyon  has  been  on 
this  point  ;  and  that  the  English  courts  of  law 
and  equity  have  since  regained  and  pursued 
their  accustomed  course. 

Some  of  the  observations  of  Chief  Justice 
Wilmot.  in  the  case  of  Keily  v.  Fowler,  2 
Fearne,  by  Powell,  236;  6  Bro.  P.  C.,  309; 
were  cited  upon  the  argument,  in  support  of 
the  judgment ;  but  it  is  sufficient  to  observe 
that  the  question  in  that  case  arose  on  a  be- 
quest of  personal  property  ;  and  therefore  the 
case  has  no  application.  The  courts,  in  respect 
to  these  limitations  over  of  personal  estates, 
have  discovered  an  anxiety  to  support  them, 
by  laying  hold  of  any  circumstance,  however 
Blight,  and  by  drawing  almost  imperceptible 
shades  of  distinction.  The  remarks  of  Chief 
Justice  Wilmot  may  be  referred  to  this  dis- 
tinction, and  yet  the  reasoning  of  the  counsel 
418*]  *for  tiie  appellants,  in  that  very  case, 
may  be  quoted  as  of  serious  weight  against  the 
policy  of  executory  devises  in  the  case  of  chil- 
dren. These  executory  devises  suspend  the 
power  of  alienation  and  ownership,  till  the 
contingency  is  determined  in  the  very  moment, 
and  by  the  event  of  the  death  of  the  child. 
This  disables  a  child  from  disposing  of  any 
part  of  the  property  in  the  course  of  a  long  life, 
either  to  educate  his  own  offspring,  or  to  ad- 
vance them  upon  their  marriage,  or  to  con- 
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tract  debts  necessary  to  support  him  in  busi- 
ness, or  under  misfortunes.  And  I  should 
think  that  sound  policy  (and  the  very  policy 
that  dictated  the  Act  Abolishing  Entails) 
would  lead  us  not  to  give  any  great  encourage- 
ment to  the  doctrine  of  executory  devises. 

It  is  not  pretended  that  a  testator  cannot 
create  an  executory  devise  when  he  pleases, 
but  he  must  then  use  language  that  is  clear 
and  certain,  so  that  his  intention  cannot  be 
mistaken.  Of  this  we  have  an  example  in 
Target  v.  Gaunt,  1  P.  Wins.,  432,  where  the 
devise  was  to  A  for  life,  and  no  longer,  and 
after  his  death,  to  such  of  his  issue  as  he  by 
will  should  appoint  ;  and  in  case  he  died  with- 
out issue,  then  a  limitation  over.  Here  it  was 
held  (and  by  the  same  Lord  Chancellor  Mac- 
clesfield  who  had  so  emphatically  declared  the 
distinction  between  real  and  personal  estate) 
that  the  testator  meant  issue  living  at  his  death, 
because  it  was  to  such  issue  as  he  should,  by 
will,  designate,  which  must  have  referred  to 
issue  then  living. 

Before  I  conclude,  I  must  be  permitted,  very 
briefly,  to  show  how  the  law  we  are  discussing 
has  been  considered  in  these  American  States, 
though  I  am  sensible  I  have  occupied  too 
much  time  already.  My  apology  must  be 
found  in  the  abstruse  nature  of  the  subject, 
and  the  deep  interest  involved  in  the  contest. 

The  case  of  Richardson  v.  Noyes,  2  Tyng,  56, 
was  decided  by  the  Supreme  Court  of  Massa- 
chusetts in  1806.  The  devise  was  to  three 
sons,  and  if  either  of  them  should  die  without 
children,  the  survivor  was  to  take  his  share ; 
and  this  applied  not  only  to  the  land,  but  to 
the  tools  of  husbandry,  and  the  negroes  be- 
longing to  the  testator.  Mr.  Juxtice  Sedgwick, 
who  gave  the  opinion  of  the  court,  admitted 
the  general  rule,  that  if  a  devise  be  to  A,  and 
if  he  die  without  issue,  *or  without  [*419 
children,  then  the  devise  over,  he  would,  by 
the  English  law,  take  an  estnte  tail.  But  he 
relied  upon  the  word  "children,"  and  very 
much  upon  the  circumstance  of  that  case,  that 
the  tools  of  husbandry,  and  the  negroes,  were 
made  to  vest  in  remainder  upon  the  same  event; 
and  he  held  this  to  be  decisive  evidence  of  an 
intention  to  confine  the  limitation  over  to  issue 
living  at  the  death.  This  case,  then,  is  an 
authority  for  the  general  rule,  when  the  will, 
like  the  one  before  us,  has  not  any  such  special 
circumstance  to  mark  the  intention.  But  the 
decision  was,  I  apprehend,  according  to  the 
English  law,  a  mistaken  one,  in  not  following 
the  rule  in  Forth  v.  Chapman,  which  would 
have  made  a  distinction  as  to  the  construction 
of  the  will  between  the  devise  of  the  real,  and 
the  bequest  of  the  personal  estate  ;  and  consid- 
ering the  different  nature  of  these  two  estates, 
I  think  the  distinction  is  solid.  I  perceive, 
also,  in  this  Massachusetts  ca«e,  that  the  learn- 
ed judge  was  under  the  influence  of  Lord 
Kenyon's  decision,  for  he  calls  the  ancient  case 
of  Pells  v.  Brown,  a  famous  case,  and  a  Magna 
Charta  on  the  subject. 

The  next  case  from  the  Massachusetts  Re- 
ports is  that  of  Ray  v.  Enxlin,  2  Tyng,  554,  in 
which  there  was  a  devise  to  a  daughter  and 
her  heirs  ;  but  if  she  should  happen  to  die  be- 
fore she  came  of  age,  or  have  lawful  heirs  of 
her  body,  then  the  devise  over.  The  words  of 
that  will  render  it  a  case  altogether  inapplica- 

191 


419 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1819 


ble,  and  I  only  refer  to  it  for  the  principle  con- 
tended for  on  one  side,  and  admitted  by  the 
counsel  on  the  other,  that  if  the  devise  had 
been  to  the  daughter,  and  if  she  died  without 
issue,  then  over,  it  would  have  been  an  estate 
tail,  and  that  the  remainder  over  would  not 
have  been  good,  by  way  of  executory  devise, 
because  it  would  have  been  after  an  indefinite 
failure  of  issue. 

But  afterwards,  in  Ide  \.  Ide,  5  Tyng,  500, 
the  doctrine  came  under  the  consideration  of 
that  great  lawyer,  Chief  Justice  Parsons,  and 
in  delivering  the  opinion  of  the  court,  he  ob- 
served that  it  was  a  settled  rule  of  construc- 
tion, that  in  a  devise  of  land  in  fee  to  A,  with 
a  devise  over,  if  he  die  without  issue,  or  with- 
out leaving  issue,  the  first  devisee  takes  an 
estate  tail  ;  and  that  on  this  construction,  the 
42O*]  words  "dying  *without  issue,"  or 
"  dying  without  leaving  issue,"  mean  an  in- 
definite failure  of  issue.  He  added  that  if 
there  had  been  no  other  words  in  that  will, 
that  construction  would  have  prevailed  ;  but 
the  case  was  determined  on  other  expressions 
in  the  will,  which  do  not  exist  in  the  present 
case,  and  therefore  have  no  application. 

Here,  then,  we  have,  in  the  Supreme  Court 
of  Massachusetts,  a  very  explicit  recognition 
of  the  doctrine  for  which  the  plaintiff  in  error 
contends. 

This  same  subject  was  very  much  discussed 
in  the  Supreme  Court  of  Pennsylvania,  in  the 
case  of  Hauer  v.  Shite,  3  Yates,  205  ;  but  that 
case  turned  upon  the  construction  of  peculiar 
provisions  in  a  will  which  are  not  at  all  anal- 
ogous. That  case  did  not  proceed  upon  the 
ground  that  the  words  "  dying  without  issue  " 
could  not,  per  se,  refer  to  an  indefinite  failure 
of  issue,  but  the  judges  thought  that  the  cir- 
cumstances annexed  to  the  devise  took  the  case 
out  of  the  general  rule.  The  authority  of  the 
general  rule  seemed  to  be  assumed,  and  Mr. 
Justice  Yeates  said  expressly,  that  he  took  the 
correct  rule  to  be,  that  where  there  was  a  lim- 
itation even  of  real  estate  on  a  dying  without 
issue  generally,  without  other  words  expressly 
restrictive  of  their  operation,  that  such  ex- 
pressions ought  to  be  construed  an  indefinite 
failure  of  issue,  and  the  limitation  over  as  too 
remote.  "This,"  he  said,  "had  been  abundantly 
shown,  and  that  there  existed  a  clear  distinc- 
tion in  the  construction  of  limitations  over  of 
real  and  personal  estates  in  England." 

If  we  proceed  to  the  courts  of  other  states, 
farther  south,  we  shall  meet  with  still  more 
evidence  of  the  validity  of  the  rule,  and  of  its 
universal  adoption. 

In  the  case  of  Hunter  v.  Haynes,  1  Wash., 
71,  decided  in  a  Virginia  Court  of  Appeals,  in 
1792,  the  devise  was  to  a  nephew  and  the  heirs 
of  his  body  lawfully  begotten,  forever  ;  but  if 
he  should  die  without  such  issue,  then  to  the 
testator's  brother  in  fee.  The  nephew  died 
without  issue  ;  but  the  court  held  that  the  re- 
mainder over  did  not  then  take  effect,  and  that 
the  estate  descended  to  the  collateral  heir  of 
the  devisee.  So  again,  in  the  case  of  Roynllv. 
Eppes,  2  Munf.,  479,  decided  as  late  as  1811, 
by  the  Supreme  Court  of  Appeals,  the  devise 
was  to  the  son,  and  in  case  he  died  without 
421*]*heir  of  his  body  lawfully  begotten, 
that  then,  and  in  that  case,  a  devise  over.  The 
court  said  that  they  were  clearly  of  opinion 
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that,  in  relation  to  land,  there  was  nothing  in 
the  will  that  would  restrict  the  limitation  from 
an  indefinite  failure  of  issue,  to  a  failure  of 
issue  at  the  time  of  the  death;  though,  in 
respect  to  a  devise  over  of  personal  property, 
viz. :  negroes,  they  thought  there  were  special 
words  in  the  will  that  would  justify  the  adop- 
tion of  the  restrictive  construction. 

In  Virginia,  therefore,  as  well  as  in  Massa- 
chusetts and  Pennsylvania,  the  English  rule  is 
the  acknowledged  law  of  the  land. 

In  North  Carolina  the  same  rule  prevails,  as 
appears  by  the  case  of  Denn,  ex  dern.  Sutton  et 
ux.,  v.  Wood,  Cameron  &  Nor.,  202,  decided 
in  their  highest  court,  called  the  Court  of  Con- 
ference, in  1801.  This  is  a  very  strong  case, 
and  remarkably  applicable,  in  many  points,  to 
the  one  now  before  us. 

The  words  of  the  will  were,  that  "  if  either 
of  my  two  sons,  C.  or  L.,  should  die  without 
lawful  issue  begotten  of  their  bodies,  then  my 
son  J.  shall  have  the  lands  of  the  one  so  first 
dying  ;  and  in  that  case,  I  devise  the  same  to 
him  in  fee."  After  the  father's  death,  C  en- 
tered upon  the  lands  devised  to  him,  and  died 
without  issue,  leaving  his  brother  L.  and  his 
brother  J.  surviving  ;  but  he  made  .his  will 
and  devised  the  lands  to  his  wife.  The  con- 
test there  was  between  the  wife  and  the  sur- 
viving brother,  J.,  in  like  manner  as  the  con- 
test here  is  between  a  creditor  and  the  surviv- 
ing brother.  The  cases  are,  therefore,  on  all 
essential  points,  perfectly  alike.  Judge  Hall 
held  that,  by  the  words  of  the  will,  it  was  a 
dying  with  an  indefinite  failure  of  issue,  which 
might  happen  at  any  distant  period,  and  not 
an  event  which  must  necessarily  take  place  in 
any  reasonable  time,  and  therefore  it  was  too 
remote  and  not  good  by  way  of  executory  de- 
vise ;  but  it  was  an  estate  tail  created  in  C. 
That  though  the  fact  was  that  C.  died  without 
issue  at  the  time  of  his  death,  it  did  not  alter 
the  case  ;  for  the  same  construction  must  then 
be  made  upon  the  will  as  would  have  been 
made  upon  it  at  the  testator's  death.  That  if 
an  estate  tail  was  created  in  C,  the  Act  of 
1784  converted  it  into  a  *fee  simple,  [*422 
and  C.  had  a  right  to  devise  it  to  his  wife,  and 
therefore  she  was  entitled  to  the  judgment. 

Here,  then,  we  perceive  another  circum- 
stance in  the  case  agreeing  with  the  one  before 
the  court  ;  I  mean  the  Act  of  the  North  Caro- 
lina Legislature,  passed  about  the  same  time 
with  our  Statute  converting  estates  tail  into 
estates  in  fee  ;  and  if  we  were  to  turn  over  all 
the  law  books  in  the  English  language,  we 
could  not  find  two  cases  more  entirely  parallel. 
But  to  proceed  with  the  case  :  Judge  Johnston, 
another  of  the  judges  of  the  Court  of  Confer- 
ence, observed,  that  before  the  Act  of  1784, 
the  devise  over  would  have  been  a  contingent 
remainder,  and  not  an  executory  devise.  And 
the  limitation  on  the  death  of  either  of  the 
brothers  was  not  confined  to  his  dying  with- 
out issue  in  the  life  of  the  survivor,  but  would 
take  place,  on  a  failure  of  issue,  at  any  future 
period  of  time,  however  distant.  That  under 
the  will,  according  to  the  Act  of  1784,  C.  took 
an  estate  in  fee  ;  and  the  devise  over  to  J.  was 
void,  the  contingency  upon  which  it  was  to 
take  effect  being  too  remote.  Taylor,  J.,  also 
observed  that  the  question  was,  whether  the 
limitation  over  to  J.  was  ineffectual  as  an 
JOHNS.  REP.,  16. 
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executory  devise;  that  C.,  before  the  Act  of  j  the  generality  of  the  expression  "dying  with- 
1784,  would  have  taken  an  estate  tail,  but  in  out  issue"  from  meaning  an  indefinite°failure 
consequence  of  that  Act  the  estate  devised  to  j  of  issue,  to  issue  living  at  the*deathof  [*424 
him  was  a  fee  simple  ;  that  the  limitation  over  |  the  first  taker;  and  therefore,  the  limitation 
was  to  take  effect  after  an  indefinite  failure  of  j  over  of  the  chattels  was  too  remote,  and  they 
issue  of  the  brother  who  died  last  ;  and  that  j  vested  absolutely  in  the  first  taker, 
the  intention  clearly  was,  that  the  devise  over  j  I  have  now  finished  a  review  of  the  material 
to  J.  should  not  take  effect  as  Ions;  as  there  j  decisions  in -England  and  the  United  States,  on 


was  any  issue  of  the  son  who  should  die  first ; 
that,  consequently,  if  one  of  the  sons  had  died 
leaving  issue,  which  should  afterwards  fail  in 
any  indefinite  period  of  time,  living  the  issue 


the  great  question  before  us  ;  and  it  appears  to 
my  humble  judgment,  that  no  point  of  law 
was  ever  more  completely  established,  and 
better  fortified  by  all  that  is  venerable  in  au- 


of  the  other  son,  the  limitation  over  would  thority  on  each  side  of  the  Atlantic, 
take  effect,  if  the  intention  of  the  testator  con-  The  contrary  doctrine  was  mistakingly,  and 
sisted  with  the  rules  of  law  ;  but  it  did  not,  j  upon  a  very  imperfect  examination  of  thesub- 
for  it  was  a  limitation  upon  an  unrestricted  i  ject,  declared  by  the  Supreme  Court  in  Fosdick 
failure  of  issue,  which  would  work  a  per- 1  v.  Cornell.  The  present  case,  and  perhaps  one 
petuity.  He  concluded  by  saying  that  it  did  j  or  two  more,  have  been  decided  entirely  upon 
not  appear  to  him  that  the  case  was  to  be  dis- :  the  strength  of  that  decision,  and  a  majority  of 
tingiushed,  in  its  material  circumstances,  from  ;  the  present  judges  of  the  Supreme  Court  have, 
Forth  v.  Chapman,  to  which  we  have  already  j  probably,  never  examined  the  question  beyond 
frequently' alluded.  !  looking  into  the  case  of  Fogdick  v.  Cornell,  for 

The  fourth  and  last  judge  of  the  court,  Mr.  \  they  were  not  upon  the  Bench  when  that  de- 
JuMife  Macay,  agreed,  in  all  respects,  with  the  j  cision  was  made.  This  is  the  first  time  that 
42.'**]  other  judges  ;  and  so,  by  the  *judg-  ;  the  question  has  ever  come  before  this  court, 
ment  of  the  whole  court,  the  disposition  of  the  i  and  I  see  no  reason  why  we  may  not.  and  in- 
propcrty  by  C.  was  held  valid.  !  deed,  why  we  ought  not,  to  examine  it  freely 


The  same  question  has  frequently  arisen  and 
been  discussed  in  the  courts  of  South  Caro- 
lina, and  the  settled  rule  of  construction  of  the 
words  "dying  without  issue"  uniformly  ac- 
knowledged. 

Thus,  in  Keating  v.  Reynolds,  1  Bay,  80,  the 
question  arose  on  a  devise  of  chattels  to  the 
testator's  two  daughters,  and  it  was  there  ad- 
mitted that  the  general  words  "  that  if  either 
should  die  without  lawful  heirs  of  their  bodies," 


upon  its  intrinsic  merits. 

I  am,  accordingly,  of  opinion  that  the  judg- 
ment ought  to  be  reversed. 

ALLEN,  BATES,  CHILDS,  HASCALL,  LOUNS- 
BERRY,  SEYMOUR,  SKINNER  and  WILSON,  Sen- 
ators, concurred. 

HAMMOND,  Senator.     The  question  arising 
in  this  case  is  of  great  importance,  not  only  as 
|  it  regards  the  value  of  the  property  in  contro- 


appeared  to  look  to  an  indefinite  failure  of  is-  j  versy    between    the  parties,  but    also    as    it 


sue  ;  but  they  held  that  the  subsequent  words, 
"without  lawful  heir  of  their  bodies  to  live," 
controlled  the  general  words,  and  made  a  good 
limitation  over,  by  way  of  executory  devise. 


respects  the  principle  of  law  involved  in  its 
decision. 

Did  Joseph  Eden,  under  this  will,  take,  in 
the  premises  devised  to  him,  a  conditional  fee 


Though  this  was  a  case  of  a  will  of  chattels  i  or  a  fee  simple  absolute  ? 


only,  yet  we  perceive  the  operation  of  the  gen- 
eral rule,  and  the  necessity  of  special  words  to 
vary  the  intent.  The  same  general  rule  was 
admitted  in  Jom*  v.  Rice,  3  Desauss.,  165, 
which  was  also  a  case  of  a  bequest  of  chattels, 
and  where  the  court  found  words  to  control 
the  general  intent.  But  in  Cruger  v.  Hayward, 
2  Desauss.,  94,  there  was  a  devise  to  the  son 
of  land,  with  the  slaves  and  stock  thereon  ; 
and  in  case  he  died  without  issue,  then  a  de- 
vise over.  CJiancettor  Rutledge,  who  delivered 
the  opinion  of  the  Court  of  Chancery,  said  there 
was  no  doubt  that  if  the  Statute  of  Entails  was 
of  force  in  that  State,  but  that  the  son  would 
have  had  an  estate  tail  on  the  land  ;  for,  he 
said,  it  was  laid  down  clearly  in  the  books, 
that  if  lands  are  devised  to  one,  and  if  he  die 
before  or  without  issue,  or  not  leaving  issue, 


By  the  Act  of  the  Legislature  of  this  State, 
entitled  "  An  Act  to  Abolish  Entails,"  &c., 
passed  February  23,  1786,  it  is  evident  that  the 
Legislature  contemplated  cases,  in  which  per- 
sons, by  conveyances  and  wills,  might  there- 
after intend  to  create  such  estates  as,  if  that 
Act  had  not  been  passed,  would  have  been 
estates  tail  ;  and  they  enact,  that  whenever 
such  an  estate  should  be  intended  to  be  created, 
it  should  be  deemed  and  adjudged  to  be  an 
estate  in  fee  simple  absolute.  It  is  not  neces- 
sary *here  to  inquire  into  the  policy  of  [*425 
this  Statute.  It  is  a  law  passed  by  a  competent 
authority,  and  in  its  very  terms  is  mandatory 
on  the  judicial  'tribunals'of  this  State.  If  any 
person  would,  if  that  Act  and  the  Act  thereby 
repealed*  had  not  been  passed,  have  become 
seised  in  fee  tail,  such  person  shall  be  deemed 


it  is  devised  over,  these  limitations  create  an  j  and  adjudged  seised  thereof  in  fee  simple 
estate  tail ;  but  that  Statute  not  being  in  force,  j  absolute.  Nothing,  therefore,  can  be  plainer 
the  son  took  a  fee  conditional  at  common  law.  I  than  that  the  intention  of  the  Legislature  was, 
This  last  remark  cannot  apply  here,  for  our  that  whenever  the  case  should  occur,  no  dis- 


Statute  declares  that  the  devisee,  in  such  case, 
shall  take,  not  a  fee  conditional,  but  a  "fee 
simple  absolute  ;"  and  so  strictly  did  the  court 


cretion  should  be  left  with  the  judicial  tribu- 
nals. The  inquiry,  then,  is  narrowed  down  to 
this:  if  the  Acts  of  1782,  and  of  1786,  had  not 


in  South  Carolina  adhere  to  the  general  rule   been  passed,  would  Joseph  Eden,  under  the 
of  construction,  that  it  was  applied  there  even    will  of  his  father,  have  been  seised  of  a  con- 


to  the  devise  of  the  negroes  and  stock  on  the 
farm  ;  for  the  Chancellor  said  there  were  no 


ditional  fee,  or  fee  tail,  in  the  premises  ? 
I  know  no  other  way  of  resolving  this  ques- 


circumstances  to  restrain,  even  as  to  chattels,    tion  than  by  examining  to  the  English  Statute, 
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by  which  entails  were  created,  and  the  decis- 
ions of  the  English  courts  under  that  Statute; 
for  1  understand  it  to  be  settled,  that  the  con- 
struction given  by  the  superior  courts  in  Great 
Britain  to  statutes,  conveyances  and  devises, 
and  to  particular  words  in  conveyances  and 
devises,  prior  to  the  year  1775,  is  evidence  of 
a  part  of  the  common  law  of  England;  and  by 
the  solemn  act  of  the  framers  of  our  Constitu- 
tion, that  common  law,  subject  to  the  excep- 
tions contained  in  the  Constitution,  is  a  part, 
and  an  important  part,  of  the  law  of  this  State. 

Conditional  fees  existed  at  common  law,  be- 
fore the  passage  of  the  Statute  de  Donis.  But 
as  it  was  the  settled  doctrine  that  a  person 
holding  an  estate  to  him  and  the  heirs  of  his 
body,  which  constituted  a  conditional  fee,  who 
had  had  issue,  the  condition  being  performed, 
he  then  had  an  estate  in  fee  simple  absolute,  so 
far  as  to  enable  him  to  aliene  the  land  in  prej- 
udice to  his  issue,  and  to  the  reversionary 
interest  of  the  donor,  and  also  to  subject  him 
to  forfeit  such  estate  by  treason;  the  Statute  de 
Donis  was  passed  to  remedy  these  evils.  This 
appears  evident  from  the  recitals  in  the  Act 
itself;  for,  among  other  things,  it  recites,  "  in 
case,  also,  where  one  giveth  lands  to  another, 
and  the  heirs  of  his  body  issuing,  it  seemed 
very  hard,  and  yet  seemeth  to  the  givers  and 
their  heirs,  that  their  will,  being  expressed  in 
the  gift,  was  not  heretofore,  nor  yet  is  observed. 
In  all  the  cases  aforesaid,  and  after  issue  be- 
426*]  gotten  and  born  *between  them  (to 
whom  the  lands  were  given  under  such  con- 
dition), heretofore  such  feoffees  had  power  to 
aliene  the  land  so  given,  and  to  disinherit  the 
issue  of  their  land,  contrary  to  the  minds  of 
the  givers,  and  contrary  to  the  form  expressed 
in  the  gift.  And  further,  when  the  issue  of 
such  feoffee  is  failing,  the  land  so  given  ought 
to  return  to  the  giver,  or  his  heirs,  by  form  of 
the  gift  expressed  in  the  deed,  though  the  issue 
(if  any  were)  had  died  ;  yet,  by  the  deed  of 
feoff  ment  of  them  (to  whom  land  was  so  given 
upon  condition),  the  donors  have  heretofore 
been  barred  of  their  reversion,  which  was 
directly  repugnant  to  the  form  of  the  gift. 
Wherefore,"  &c.,  it  then  proceeds,  "in  order 
to  provide  a  remedy  in  the  aforesaid  cases, "  to 
enact  that  thereafter  the  will  of  the  giver 
should  be  observed,  so  that  they  to  whom  the 
land  was  given  should  not  have  power  to  aliene 
the  land  so  given,  but  that  it  should  remain  to 
the  issue,  and  on  failure  of  issue,  that  it  should 
revert  to  the  donor.  (2  Inst.,  231.) 

Is  the  gift  from  Medcef  Eden,  the  elder,  to 
Joseph  Eden  within  the  cases  provided  for  in 
this  Statute?  It  is,  in  my  view,  hardly  possible 
to  take  it  out  of  its  operation,  even  if  we  were 
to  close  our  eyes  on  all  the  decisions  which 
have  been  made  in  similar  cases  since  the  pass- 
ing of  the  Act  in  1285.  The  gift  or  devise, 
taking  the  two  clauses  in  the  will  which  relate 
to  this  property,  together,  is  to  Joseph  Eden 
and  his  issue;  and  on  failure  of  issue  by  Joseph 
Eden,  then  to  Medcef  Eden,  if  he  survived 
Joseph:  and  if  both  died  without  issue,  then  to 
the  testator's  brother  and  sister  in  Yorkshire  and 
their  heirs.  Is  not  this  the  giving  of  an  estate 
to  another,  and  the  heirs  of.  his  body  issuing? 
Most  indubitably  it  is  ;  and  if  so,  then  this  is 
one  of  the  very  cases  in  which  the  Statute  de 
Donis  declares  "that  the  will  of  the  donor  shall 

194 


be  observed."  If  so,  Joseph  Eden  would  have 
been  seised  of  an  estate  in  fee  tail  in  the  prem- 
ises if  our  Acts  of  1782  and  1786  had  not  been, 
passed. 

If  I  have  not  been  quite  mistaken  in  my  ex- 
amination of  cases  which  have  been  decided  in 
the  British  courts,  in  which  questions  similar 
to  the  one  now  under  consideration  have  been 
agitated,  those  cases  afford  pretty  conclusive 
proof  that  the  present  case  would  have  been 
within  the  Statute  de  Donis. 

*It  may  be  proper  here  to  remark,  [*427 
that,  for  several  centuries  past,  the  British 
courts,  under  the  impression  that  the  great 
number  and  magnitude  of  estates  in  that  King- 
dom, held  in  fee  tail,  were  injurious  to  the 
prosperity  of  that  nation,  particularly  in  refer- 
ence to  its  commerce,  have  manifested  a  strong 
inclination  to  give  such  a  construction  to  legal 
instruments  as  to  create  as  few  of  those  estates 
as  possible,  without  doing  violence  to  the  Stat- 
ute. Keeping,  then,  in  view  this  acknowledged 
inclination  of  the  English  courts,  if  it  shall 
appear,  on  a  review  of  their  decisions,  that, 
notwithstanding  their  unwillingness  to  increase 
the  number  of  entailed  estates  in  the  Kingdom, 
the  estate  of  Joseph  Eden  would  have  been 
there  considered  an  estate  in  fee  tail,  in  my 
opinion  there  cannot  be  doubt  what  ought  to- 
be  the  decision  here. 

I  have  said  that  the  British  courts,  in  their  con- 
struction of  legal  instruments,  leaned  against 
the  creation  of  estates  tail.  Accordingly,  after 
the  subjects  of  that  government  were  author- 
ized to  dispose  of  their  lands  by  will,  execu- 
tory devises  were  much  favored.  So  far  did 
they  go  in  support  of  executory  devises,  as,  at 
first  view,  would  seem  to  disturb  some  of  the 
important  common  law  rules,  which  had  been 
before  established  as  to  the  disposition  of  real 
property.  Thus  an  executory  devise  needed 
not  any  particular  estate  to  support  it;  and  by 
it  a  fee  simple,  or  other  less  estate,  might  be 
limited  to  take  effect  after  a  fee  simple.  (2  Bl. 
Com.,  172.)  But  in  both  cases  the  contingency 
ought  to  be  such  as  may  happen  within  a  rea- 
sonable time,  as  within  one  or  more  lives  in 
being,  or  within  a  moderate  term  of  years. 
Thus,  where  an  estate  was  given  to  a  man  and 
his  issue,  provided  he  had  issue  during  the 
life  of  B,  and  on  failure,  then  to  C,  the  devise 
over  to  C  was  held  a  good  executory  devise, 
because  the  contingency  in  the  case  supposed 
must  happen  during  the  life  of  a  person  in 
being  at  the  time  of  the  grant.  But  if  the  estate- 
was  granted  to  A  and  the  issue  of  his  body, 
and  on  failure  of  issue,  then  to  B  ;  here  the 
period  when  the  issue  of  A  should  fail  being 
wholly  undefined,  it  might,  in  notion  of  law, 
be  extended  to  centuries  then  to  come  ;  and  it 
was  held  that  the  devise  over  could  not  be  sup- 
ported. In  this  *last  case  the  first  [*428 
taker  became  seised  of  an  estate  in  fee  tail.  In 
the  case  now  under  consideration,  the  devise 
over  is  on  failure  of  issue  generally;  and  if  the 
the  rule  I  have  just  stated  be  correct,  I  think 
there  is  no  room  to  doubt  that,  laying  out  of 
view  our  statutes  relating  to  entail,  Joseph 
Eden,  would  have  taken  an  estate  in  fee  tail. 

A  current  of  cases,  decided  in  England  since 
the  year  1285,  will,  I  think,  pretty  conclusively 
prove  the  rule  I  have  laid  down,  to  be  correct. 

The  cases  cited  on  the  argument  from  the- 
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Book  of  Assizes,  some  of  which  were  decided 
at  a  very  early  period,  prove  that  this  was  the 
construction  given  to  the  Statute  shortly  after 
its  passage;  and  according  to  my  reading,  the 
more  modern  decisions  in  England  have  uni- 
formly accorded  with  the  early  adjudications. 

In  Morgans.  Griffiths,  Cowp.,  234,  A  devised 
his  land  to  B,  his  son,  and  "  to  his  heirs  and 
assigns  forever;"  and  for  want  of  heirs  of  B, 
then  to  C  and  his  heirs.  B  entered  and  had 
issue,  D,  who,  it  was  held,  took  an  estate  I  ail. 

In  Denn  v.  Shenton,  Cowp.,  410,  A  devised 
land  to  his  son  B  and  the  heirs  of  his  body,  and 
their  heirs  forever ;  but  in  case  B  should  die 
without  leaving  issue,  then  to  C  and  his  heirs. 
B  had  issue,  a  son,  D,  and  died.  D  entered, 
devised  the  estate  to  his  mother,  and  died.  The 
heir  of  C  commenced  an  ejectment  suit  against 
D's  devisee,  and  claimed  to  recover,  on  the 
ground  that  D  had  an  estate  in  fee  tail,  which,  by 
the  failure  of  issue,  was  determined.  The  court 
held  the  case  too  clear  to  admit  of  a  doubt  that 
D  had  an  estate  tail  which  terminated  with  his 
life,  and  that  the  plaintiff  was  entitled  to  re- 
cover. In  Blnxton  v.  Stone,  3  Mod.,  123,  and 
in  Denn,  ex  dem.  Slater,  v.  Slater,  5  T.  R. ,  335, 
the  same  doctrine  is  explicitly  recognized.  But 
the  case  of  Tenny,  Leanee  of  Agar,  v.  Agar,  12 
East,  253,  in  all  important  points,  is  precisely 
similar  to  the  case  now  under  consideration. 
In  that  case,  the  testator  gave  lands  to  B,  his 
son,  and  his  heirs  forever,  upon  condition  that 
he  paid  his  daughter  C  a  sum  of  money,  the 
payment  of  which  was  charged  on  the  land  de- 
vised ;  but  in  case  both  son  and  daughter  should 
die  without  leaving  any  child  or  issue,  then 
the  reversion  to  D  and  his  heirs.  B  suffered  a 
429*]  common  *recovery,  in  which  he  and 
his  sister  were  the  vouchees,  and  declared  the 
uses  thereof  to  himself  in  fee;  and  afterwards, 
by  his  will,  devised  the  premises  to  the  defend- 
ant in  fee.  The  son  and  daughter  both  died 
without  issue.  On  their  deaths,  the  suit  was 
commenced  by  D.  It  may  be  observed,  that 
in  this  case  the  plaintiff  had  to  encounter  two 
objections  which  Anderson,  in  the  case  now 
under  consideration,  has  not.  It  was  urged, 
that  inasmuch  as  the  payment  of  the  money  to 
the  daughter  was  charged  on  the  premises,  and 
an  express  power  of  re-entry  given  by  the  will, 
on  failure  of  payment,  that  the  testator  could 
not  have  intended,  in  any  other  event,  to  give 
her  the  possession  of  the  premises ;  and  there 
fone  that  his  intention  was  to  have  given  his 
son  a  fee  simple.  It  was  also  contended  that 
the  words  "leaving  issue"  implied  is  me  living 
at  the  time  of  the  death  of  the  first  taker ;  and 
that,  therefore,  an  executory  devise  might  be 
supported.  After  an  elaborate  argument,  and 
a  review  of  all  the  cases,  the  court  decided  that 
the  son  took  an  estate  tail,  remainder  to  the 
daughter  of  the  testator  in  tail. 

Tnese  cases  seem  to  me  to  prove,  according 
to  the  construction  of  devises,  and  the  Stat- 
ute de  Donis,  by  the  British  courts  of  com- 
mon law,  that  if  the  question  was  to  be  de- 
cided in  Westminster  Hall,  not  a  doubt  could 
reasonably  be  entertained  but  that  it  would  be 
there  adjudged  that  Joseph  Eden,  under  the 
will  of  his  father,  took  an  estate  tail  in  the 
premises  in  question. 

But  the  Supreme  Court,  in  the  case  of  Fos- 
dick  v.  Cornell,  1  Johns.,  440,  have  decided 
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differently  ;  and  to  the  reasons  given  for  that 
decision,  this  court  is  referred  for  those  which 
governed  the  decision  in  the  case  now  under 
consideration.  The  first  case  cited  in  support 
of  this  opinion  is  that  of  Pells  v.  Brown,  Cro. 
James,  590,  which  is  relied  upon  as  a  leading 
case.  In  that  case  the  devise  was  to  A  and 
his  heirs  forever  ;  but  if  A  died  without  heirs 
living  B,  then  the  devise  was  over  to  B.  This 
was  decided  to  be  a  devise,  in  fee,  to  A:  the 
words  "living  B"  being  sufficient  to  make  the 
devise  over  to  B  good  as  an  executory  devise. 
But  in  that  case  the  essential  quality  to  sup- 
port an  executory  devise  existed  ;  namely:  in 
definitely  limiting  the  time  when  the  contin- 
gency should  happen,  to  wit :  during  the  life 
of  B.  It  *was  on  this  ground  that  the  [*43O 
decision  was  made.  It  is  unnecessary  for  me 
to  remark  that  in  this  essential  part  of  that 
case  it  differs  totally  from  the  one  now  to  be 
decided. 

The  next  case  is  Hughes  v.  Sayer,  1  P.  Wms., 
534.  The  testator  had  devised  his  personal 
estate  to  A  and  B,  and  upon  either  of  them 
dying  without  issue,  then  to  the  survivor. 
This  was  held  a  good  devise  over.  Had  the 
devise  been  of  real  property,  this  case  would 
have  been  .in  point.  But  the  doctrine  has  been 
long  since  settled  in  England,  that  the  same 
words  used  in  a  will,  when  applied  to  real 
property,  have  a  different  construction  when 
used  in  reference  to  personal  property.  In 
the  one  case,  they  create  an  estate  in  fee  tail  ;  - 
in  the  other,  a  fee  simple,  to  be  made  void  on 
the  happening  of  a  contingency. 

There  are  some  very  good  reasons  for  these 
rules  (6  T.  R.,  589,  590),  but,  according  to  my 
view  of  the  subject,  it  is  unnecessary  to  state 
them.  For,  if  it  can  be  shown  that  such  it 
the  fact,  that  the  courts  in  Great  Britain  have, 
from  the  earliest  times  down  to  the  present 
moment,  considered  the  rule  I  have  mentioned 
as  obligatory,  I  am  warranted  in  assuming  that 
such  is  the  common  law  ;  and  that,  conse- 
quently, the  judicial  tribunals  of  this  State  are 
not  at  liberty  to  depart  from  it  without  legis- 
lative provision. 

But  the  case  of  Denn  v.  Shenton,  Cowp., 
410,  already  mentioned,  settles  the  question 
beyond  the  reach  of  doubt.  In  that  case  the 
question  was,  whether  the  words  "dying  with- 
out leaving  issue"  meant  an  indefinite  failure 
«f  issue  ;  and  it  was  admitted  that  had  this 
been  a  bequest  of  personal  property,  theVse 
words  would  have  supported  the  devise,  even 
if  the  first  taker  had  died  without  issue.  Lord 
Mansfield,  on  the  argument,  put  the  question 
to  the  counsel  for  the  defendant,  whether  he 
knew  of  any  case  where,  upon  a  limitation  of 
lands  upon  a  dying  without  issue,  those  words 
had  been  confined  to  a  dying  without  issue 
living  at  the  time  of  the  death.  His  Lordship 
added:  "The  distinction  is  between  a  devi-e 
of  lands  and  personal  estate."  In  the  latter 
case,  the  words  are  taken  in  their  vulgar  sense, 
that  is,  a  dying  without  leaving  issue  at  the 
time  of  his  death  ;  in  the  former,  they  are 
taken  in  a  legal  sense,  and  that  is,  when  there 
is  a  failure  of  issue.  The  counsel  named  no 
*such  case.  This  was  so  late  as  the  [*43 1 
year  1776.  Lord  Mansfield,  as  I  have  before 
stated,  said  he  considered  the  case  too  clear  to 
admit  of  a  doubt. 
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The  cases  of  Target  v.    Gaunt  1  P.  Wms., 
432  ;    Pinbury  v.    Elkin,    1  P.    Wms.,    563  ; 
and    Forth  v.    Chapman,  1  P.    Wms.,    663, 
all  support  the  doctrine  laid  down  in  Denn  v. 
Shenton.     It  is    true  that    Lord    Kenyon,  in 
Porter  v.  Bradley,  doubted  whether  the  words 
"leaving  no  issue,"  when  applied  to  personal 
property,  should  have  a  different  construction 
than  when  applied  to  real  property.     But  he 
did  not  even  venture  to  express  an  opinion  to  ! 
that  effect,  and  it  would  be  going  very  far ! 
to  permit  the  doubt  of  a  single  judge  to  beset  j 
up  against  a  current  of  decisions  in  England,  j 
which,  I  conceive,  prove  the  rule  to  have  been  i 
there  long    since    immutably    settled.     Lord  i 
Kenyon  himself, in  Daintry  v.  Daintry,  6  T.  R.,  ; 
307-314,  adopted  the  very  distinction,  the  cor-  i 
rectness  of  which  he  before  seemed  to  doubt.  j 
If  I  am  right  in  my  view  of  this  case,  it,  of  j 
course,  can  have  no  bearing  on  the  question  j 
now  to  be  decided. 

The  case  of  Roe  v.  Jeffery,  7  T.  R.,  589,  is  j 
also  cited.  In  that  case,  A  devised  lands  to  B,  j 
and  if  he  should  die  and  have  no  issue,  then 
to  C  D  and  E.  It  was  held  that  the  devise 
over  was  good  ;  because,  the  court  were  of 
opinion  that  the  words  "leave  no -issue"  were 
synonymous  to  the  words  "no  issue  Jiving"  at 
the  time  of  the  death  of  the  first  taker.  It 
is  plain,  I  think,  that  this  case  does  not  touch 
the  one  now  under  consideration.  The  gen- 
eral rule  in  this  very  case  is  admitted,  that  if 
the  words  used  by  the  testator  were  not  such 
as  would  warrant  the  court  in  inferring  that 
he  meant  issue  living  at  the  time  of  the  death 
of  the  first  taker,  it  was  an  estate  tail.  In  the 
present  case,  it  will  hardly  be  contended  that 
such  an  interference  can  be  fairly  drawn  from 
the  words  of  Mr.  Eden's  will.  But  it  is  proper 
to  remark,  that  even  this  case  stands  alone  ; 
that  in  Denn  v.  Shenton,  above  cited,  the  de- 
cision of  the  Court  of  King's  Bench  (Lord 
Mansfield  presiding)  was  directly  the  reverse, 
and  that  in  the  case  of  Agar  v.  Agar,  which 
was  decided  so  late  as  the  year  1810,  this  de- 
cision is  not  recognized  as  law. 

The  last  case  from  the  English  authorities, 
432*]  cited  in  support  *of  the  opinion  of  the 
Supreme  Court,  which  I  shall  notice,  is  Porter 
v.  Bradley,  3  T.  R.,  143.  This  case. was  cited 
with  considerable  confidence  by  the  counsel 
on  the  argument,  and  seems  to  have  had  great 
weight  with  the  court  in  Fosdick  v.  Cornell.* 
A  ttevised  land  to  his  son  B  and  his  heirs  and 
assigns  forever ;  but  if  he  died  "without  leav- 
ing issue  behind  him,"  then  to  C,  &c.  The 
court  held  that  B  took  an  estate  in  fee  simple, 
and  that  on  his  dying  without  issue,  the  re- 
mainder over  was  good  by  way  of  executory 
devise.  Because,  the  words  "leaving  no  issue 
behind  him''  were  deemed  tantamount  to  the 
words  "leaving  no  issue  at  the  time  of  the 
death  of  the  first  taker."  It  is  hardly  neces- 
sary again  to  remark  that  this  decision  does 
not  at  all  affect  a  devise,  where  the  limitation 
over  is  on  failure  of  issue  generally.  Indeed, 
Lord  Kenyon,  in  delivering  the  opinion  of  the 
court,  says  that  if  the  subsequent  part  of  the 
devise  had  been,  and  in  case  he  shall  die  with- 
out heirs  (or  issue),  then  over,  it  would  have 
given  B  an  estate  in  fee  tail. 

Thus  it  appears,  from  the  very  case  cited  to 
support  the  claim  of  the  plaintiff  below,  that 


the  words  in  the  will  now  under  consideration 
would,  in    England,   have  been  adjudged  to 

five  Joseph  Eden  an  estate  in  fee  tail.  Indeed, 
understood  one  of  the  counsel  for  the  plaint- 
iff below  to  admit  on  the  argument,  that  if 
this  question  was  to  be  decided  in  England,  it 
would  probably  be  there  adjudged  that  Joseph 
Eden  took  an  estate  in  fee  tail.  For  my  part, 
I  cannot  doubt  that  it  would  be  so  adjudged. 

Although  the  decisions  of  the  Supreme  Court 
are  always  entitled  to  great  respect,  yet  I  have 
not  thought  it  necessary  to  notice  the  cases  of 
Jackson  v.  Blanshan,  3  Johns.,  292  ;  of  Moffut 
v.  Strong,  10  Johns.,  12  ;  nor  of  Jackson  v. 
Stoats,  11  Johns.,  337;  because  the  decisions 
in  all  these  cases,  so  far  as  they  relate  to  the 
question  now  under  consideration,  were 
founded  on  that  of  Fosdick  v.  Cornell,  and  if  the 
reasons  on  which  the  decision  of  that  cause  is 
founded  are  not  sound,  it  is  evident  that  the 
subsequent  decisions  must,  also,  be  erroneous. 

But  is  is  alleged,  that  as  entails  were  abol- 
ished before  the  will  in  question  was  made, 
and  as  every  man  is  presumed  to  know  the  law 
of  the  land,  the  testator  could  not  *have  [*433 
intended  to  create  an  estate  which  did  not  and 
could  not  exist  ;  and  that,  therefore,  he  in- 
tended to  give  Joseph  Eden  such  an  estate  in 
the  premises  in  question  as  would  make  the 
devise  over  good.  To  aid  this  allegation,  the 
old  and  salutary  rule,  that  the  intention  of  the 
testator  shall  have  a  controlling  influence  in 
the  construction  of  wills,  has  been  referred  to. 

I  agree  that  this  reasoning  is  entitled  to 
great  consideration  in  the  decision  of  this 
cause  ;  but  I  cannot  admit  the  correctness  of 
the  allegation  to  the  extent  to  which  it  has 
been  pressed  upon  us.  If  it  were  true  to  the 
extent  contended  for,  it  would  have  been  suffi- 
cient for  the  Legislature  simply  to  have  abol- 
ished estates  tail,  and  the  latter  clause  in  the 
section  which  I  have  quoted  would  have  been 
useless.  For  if  this  proposition  could  .have 
been  supported  in  all  its  extent,  of  what  use 
was  it  for  the  Legislature,  after  abolishing 
entails,  to  enact  that  if  any  person  thereafter 
would,  if  that  Act  had  not  been  passed,  have 
become  seised  in  fee  tail  of  an  estate,  he 
should  be  deemed  seised  thereof  in  fee  simple. 
The  Legislature,  therefore,  evidently  presup- 
posed cases,  in  which  testators,  from  an  igno- 
rance of  the  law,  might  intend  to  create  es- 
tates, which,  if  that  act  had  not  been  passed, 
would  have  been  estates  in  fee  tail  ;  and  they 
proceed  to  declare  what  shall  be  adjudged  to 
be  the  legal  effect  of  such  intent,  whenever, 
according  to  the  settled  rules  of  construction 
of  devises,  it  could  be  fairly  coltected  from 
the  will.  It  is  said  with  great  propriety,  by 
Ch.  J.  Parsons  (5  Mass.,  501),  that  "in  con- 
struing any  devise,  if  it  be  made  by  words 
which  have  long  received  a  particular  tech- 
nical construction,  and  thus  become  a  rule  of 
property,  that  construction  ought  to  be  re- 
ceived, as  we  may  unsettle  the  title  to  estates 
long  holden  under  such  a  rule  ;  "  and  so  well 
settled  is  the  construction  of  the  words  in  this 
devise,  in  favor  of  the  notion  of  an  estate  in 
fee  tail,  if  our  Statute  had  not  been  passed, 
that  I  cannot  feel  myself  at  liberty  to  depart 
from  that  construction. 

It  is  also  urged  that  the  genius  of  our  gov- 
ernment and  sound  policy,  require  that  the 
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English  rule  of  construction,  in  relation  to 
the  present  question,  should  be  abolished. 
434*]  *I  confess  I  very  much  doubt  the  cor- 
rectness of  this  position.  To  encourage  the 
creation  of  estates  in  fee  simple,  in  persons 
having  a  life  estate  in  lands,  appears  to  me 
much  better  calculated  to  promote  the  prosper- 
ity'of  a  people  highly  commercial  in  their 
character,  than  to  afford  too  great  a  facility  of 
fettering  them  by  contingent  remainders.  The 
inconveniences  and  dangers  resulting  from  ex- 
ecutory devises  are  strongly  exemplified  in  the 
case  of  Peter  TMuswn's  Will,  4  Ves. ,  227  ;  S. 
C.,  11  Ves.,  112  ;  2  Bl.  Com.,  74. 

But  admitting  that  sound  policy  required  the 
abolition  of  the  rule  of  construction,  which  I 
contend  is  established  in  England  ;  yet,  if  it 
be  true,  that,  from  a  series  of  decisions  in  the 
British  courts,  from  the  year  1285  to  the  year 
1777,  such  a  rule  has  invariably  been  adhered 
to,  as,  when  applied  to  the  will  in  question, 
would  have  given  Joseph  Eden  an  estate  in  fee 
tail ;  and  when  it  is  recollected  that  the  Statute 
is  mandatory  on  the  judicial  tribunals  in  this 
State,  to  wit  :  that  he  shall  in  such  case  be 
deemed  and  adjudged  seised  thereof,  m  fee 
simple  absolute,  I  cannot  but  think  that  the 
argument  founded  on  policy  or  expediency  is 
addressed  to  a  wrong  tribunal.  The  Legisla- 
tive, not  the  Judicial,  Department  of  govern- 
ment, is  alone  competent  to  apply  the  proper 
corrective.  For  another  and  more  important 
principle  in  our  government  may,  by  such  a 
mode  of  reasoning,  be  violated  ;  I  mean  that 
of  keeping  distinct,  and  within  their  own  con- 
stitutional boundaries,  the  different  branches 
of  the  government.  The  business  of  the  judi- 
cial tribunals  is  to  declare  what  the  law  is,  and 
not  what  it  ought  to  be.  Wherever  they  shall 
undertake  to  alter  or  disregard  any  part  of  the 
common  law  of  England,  not  inconsistent  with 
our  Constitution  and  statutes,  because  it  may 
appear  to  them  inconvenient,  inexpedient  or 
impolitic,  and  shall  be  tolerated  in  such  under- 
taking, the  judge  becomes  also  a  legislator,  and 
one  of  the  main  pillars  of  our  Constitution  is 
broken  down  ;  our  most  sacred  and  invaluable 
rights  would  then  depend,  not  on  the  laws  of 
the  land,  but  on  the  will  of  individuals. 

I  am  of  opinion  that  the  judgment  below 
ought  to  be  reversed,  and  that  judgment 
should  be  entered  on  the  verdict  "for  the  de- 
fendant below. 

435*]  *H.  YATES,  Senator.  This  is  the  first 
time,  since  the  case  of  Foadick  v.  Cornell,  that 
the  doctrine  there  established  has  been  called  in 
question  in  this  court  ;  and  when  we  consider 
that  the  principles  so  decided  have  been  recog- 
nized in,  at  least,  three  subsequent  cases,  it 
would  require  some  very  strong,  and  indeed, 
an  irresistible  course  of  reasoning  to  demon- 
strate that  the  titles  acquired  under  those  decis- 
ions ought  to  be  shaken,  and  property  to  an 
immense  value  again  set  afloat. 

I  believe,  upon  the  most  mature  reflection, 
that  the  decision  of  the  Supreme  Court  can  be 
supported  upon  the  soundest  legal  principles. 

I  hold  it  to  be  a  well-settled  rule  of  con- 
struction, that  the  terms  used  iu  a  will  are  to 
be  understood  in  their  popular  sense,  unless 
opposed  to  some  rigid,  unbending  rule  of  law. 
Now,  no  one  can  hesitate,  for  a  moment,  as  to 
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the  meaning  of  the  testator  in  the  case  before 
us.  He  clearly  intended,  that  if  either  of  his 
two  sons  should  die  without  lawful  issue,  the 
survivor  should  take  the  whole  which  was 
devised  to  both ;  and  the  only  question  is, 
whether  there  is  any  inflexible,  rigid  rule  of  law 
to  wrest  the  plain  and  manifest  intention  of 
the  testator  to  a  purpose  altogether  different 
from  what  he  intended.  I  am  unacquainted 
with  any  such  rule  ;  nor  do  I  consider  the 
cases  cited,  when  collectively  taken,  to  estab- 
lish such  a  position.  But  if  there  are  any  such 
cases,  let  it  be  remarked,  that  the  policy  and 
genius  of  the  British  government  are,  in  some 
respects,  opposed  to  our  own  ;  they  encourage 
and  support  estates  tail,  as  being  important  in 
forming  family  settlements  ;  they  always  lean 
in  favor  of  the  eldest  son,  as  heir  at  law  ;  and 
to  oust  the  devisee,  they  invariably  incline  to 
maintain  some  of  the  features  of  the  feudal 
system,  which  are  so  intimately  connected  with 
the  splendor  of  a  monarchy,  and  the  wealth 
and  dignity  of  an  overgrown  nobility.  On  the 
contrary,  it  is  the  policy  and  genius  of  our  re- 
publican institutions  to  consider  all  the  chil- 
dren of  a  parent  as  placed  on  an  equal  foot- 
ing, and  to  discountenance  an  aristocracy  of 
wealth  and  influence. 

I  shall  now  proceed  to  show,  from  a  review 
of  the  leading  cases,  that  the  law  is  not  op- 
posed to  the  plain  and  manifest  *mean-  [*436 
ing  of  the  testator.  Indeed,  it  would  be  serious 
matter  of  regret,  that  any  court  could  be 
called  upon  to  adjudge  an  instrument  in  writ- 
ing to  operate  contrary  to  the  obvious  meaning 
of  the  party  who  made  it ;  but  I  am  happy  to 
say  that  we  are  not  placed  in  a  situation  so  re 
pugnant  to  our  feelings,  and  that  the  law  and 
justice  of  the  case  are  united  in  favor  of  the 
construction  I  have  given.  The  testator  says  in 
this  will,  that  "  if  either  of  his  sons  should  die 
without  issue,  his  share  shall  go  to  the  sur- 
vivor." Joseph  Eden,  one  of  the  sons,  died  on 
the  20th  of  August,  1813,  without  issue,  and 
Medcef  Eden  survived  him  ;  he  ought,  there- 
fore, to  take  under  this  will,  according  to  the 
testator's  intention.  In  the  case  of  Fosdick  v. 
Cornell,  1  Johns.,  439,  the  will  was,  "  that  if 
any  of  the  testator's  sons  should  die  without 
heirs  male,  the  land  should  go  to  the  survivor." 
On  that  occasion,  as  on  this,  the  question  was, 
whether  the  will  created  an  estate  tail  or  not ; 
and  counsel  of  the  first  eminence  discussed 
that  question,  in  which  all  the  leading  English 
cases  were  cited  and  urged  in  the  argument. 
The  court  said,  that  according  to  the  case  in  1 
I  P.  Wins.,  534  (Iluglie*  v.  Sayer\  it  was  a  good 
devise  over;  for  the  words  "dying  without 
children  "  must  be  taken  to  be  children  living 
at  the  time  of  the  death  of  the  party,  and 
could  not  mean  an  indefinite  failure  of  issue. 
Thompson,  Ch.  J.,  who  delivered  the  opinion 
o,f  the  court,  clearly  showed  that  it  was  fairly 
to  be  collected  from  the  provisions  of  the 
whole  will,  that  the  testator  intended  that,  the 
devise  over  should  take  effect,  if  the  first  taker 
should  die  without  a  son  living  at  the  time  of 
his  death,  and  that  it  was  not  to  depend  on  an 
indefinite  failure  of  issue. 

The  next  case,  in  order  of  time,  is  that  of 
Jackton  v.  Blamhan,  3  Johns.,  292.  The  words 
in  the  will  were,  "  that  if  any  of  his  children 
should  die  before  they  came  to  full  age,  or 
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without  lawful  issue,  then  his  or  their  part 
should  be  divided  among  the  survivors." 
Kent,  Ch.  J.,  said  that  such  a  devise  over  was 
good  by  way  of  executory  devise,  and  not  too 
remote ;  for  the  construction,  he  stated,  was 
well  settled,  that  the  words  "without  lawful 
issue  "  meant  issue  living  at  the  time  of  his 
death  ;  and  he  quoted  the  case  of  Fosdick  v. 
Cornell,  as  settling  the  point  ;  the  rest  of  the 
437*]  court  *concurred  in  that  opinion.  The 
next  case  is  that  of  Moffat  v.  Strong,  10  Johns., 
12.  The  words  of  the  will  were,  "if  any  .of 
the  sons  should  die  without  lawful  issue,  then 
his  part  to  go  to  the  survivors,"  &c.  Kent, 
Ch.  J.,  said  that  Lord  Thurlow  had  mentioned 
there  were  fifty-seven  cases  on  the  point,  and 
that  they  had  increased  greatly  since  ;  and  Ch. 
J.  Kent  proceeded  to  consider  the  subject 
fully,  and  after  admitting  there  were  some 
contradictory  opinions,  came  to  this  conclu- 
sion, after  great  deliberation  :  "  That  the  in- 
tent of  the  testator,  according  to  the  settled  le- 
gal construction  of  terms,  was  to  provide  for 
the  surviving  sons,  on  the  contingency  of 
either  of  the  son's  dying,  leaving  no  issue  at 
his  death ;  and  as  this  intention  is  consistent 
with  the  rules  of  law,  the  limitation  over  is 
good  by  way  of  executory  devise."  The  rest 
of  the  court  concurred  in  the  opinion. 

The  next  case  is  Jackson  \.  Stoats,  11  Johns., 
337.  The  words  in  the  will  were,  "if  any  one 
or  more  happens  to  die  without  heirs,  then  his 
or  their  part  to  be  equally  divided  among  the 
rest  of  the  children,"  &c.  The  question  was 
again  fully  and  ably  discussed.  Spencer,  J., 
in  delivering  the  opinion  of  the  court,  said  : 
"  The  plain  and  natural  intention  of  the  testa- 
tor was,  that  such  parts  of  his  estate  as  he  had 
specifically  devised,  both  real  and  personal, 
should  go  over  to  his  surviving  children,  on 
the  contingency  stated  in  the  will  ;"  and  he 
cited  the  case  of  Moffat  v.  Strong,  and  then 
entered  fully  into  the  reasoning  of  the  leading 
cases,  and  with  the  court  came  to  the  same 
conclusion  as  stated  in  the  cases  I  have  al- 
ready cited. 

I  am  unwilling,  for  one,  to  interfere  too  much 
in  disturbing  titles  to  real  property,  which 
may  have  been  acquired  under  the  repeated 
and  solemn  decisions  of  the  Supreme  Court ; 
more  especially  when  such  efforts  are  made  to 
counteract  the  plain  justice  of  the  case,  and 
the  manifest  and  decided  meaning  of  the  par- 
ties. 

I  am,  therefore,  of  opinion  that  the  judg- 
ment below  ought  to  be  affirmed. 

ADAMS,  AUSTIN,  BAKNUM,  BARSTON,  BOWNE, 
438*J  DAYTON,  *DITMIS,  KNOX,  MALLERY, 
NOYES,  ROSECRANTZ,  Ross  and  SWART,  Sen- 
ator*, concurred. 

A  majority  of  the  court1  being  of  the  same 
opinion,  it  was  thereupon  ordered  and  ad- 
judged that  the  judgment  of  the  Suprerrte 
Court  be  affirmed ;  and  that  the  plaintiff  in 

1.— For  reversing1,  10;  for  affirming-.  14. 

2.— In  a  case,  which  nf  terw.ards  arose  on  the  same 
will,  with  the  additional  fact  that  M.,  the  other  son 
of  the  testator,  died  on  the  26th  of  July,  1819,  with- 
out lawful  issue :  it  was  decided  by  the  Supreme 
Court  that  the  limitation  over,  on  tfie  death  of  the 
testator's  son  Josenh,  being-  pood,  by  way  of  execu- 
tory devise,  the  estate  rested  in  M.,'  the  surviving 
son  ;  and  the  devise  in  his  favor  having-  taken  effect, 
ceased  to  be  executory,  mid  he  became  seised  in  fee 
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error  pay  to  the  defendant  in  error  $158.34, 
for  his  costs  and  charges  in  and  about  his 
defense  in  this  court ;  and  that  the  record  be 
remitted,  &c. 

Judgment  of  affirmance  .* 

Explained— 2  Cow.,  389, 394 ;  12  Wheat. ,  162-1(36. 

Distinguished— 19  N.  Y, ,  395. 

Cited  in— 18  Johns.,  381 ;  20  Johns.,  486 :  6  Cow., 
180;  3  Wend.,  225;  4  Wend.,  282;  11  Wend.,  292;  6 
Hill,  603:  7  Hill,  389;  5  Den.,  690;  3  Paig-e,  290;  10 
Paige,  151 ;  3  Barb.  Ch.,  145;  13  N.  Y.,  280;  16  N.  Y., 
87  ;  18  N.  Y.,  100 ;  19  N.  Y.,  S>3 ;  24  N.  Y.,  16 ;  7  Lans., 
228;  1  Barb.,  572,  583;  3  Barb.',  387  ;  4  Barb.,  437  ;  15 
Barb.,  625;  26  Barb.,  112,  157:  32  Barb.,  333,  334:  41 
Barb.,  533;  20  How.  Pr.,  45,  46;  1  Hall,  29  ;  1  Bradf., 
271. 


NATHANIEL  L.  GRISWOLD  AND  GEORGE 
GRISWOLD,  Plaintiff*  in  Error, 

v. 

JOSHUA  WADDINGTON,  who  is  Impleaded 
with  HENRY  WADDINGTON,  Defendant  in 
Error. 

War—Communwationsbetween  Citizens  and  the 
Enemy,  Unlawful — Contracts  Void — Illegality 
a  Good  Defense  to  an  Action  on  the  Contract, 
after  War  has  Closed — Commercial  Partn&r- 
ship  between  Citizen  of  U.  8.  and  Citizen  of 
another.  Country,  Dissolved  by  War  between  tlie 
Countries. 

As  soon  as  a  war  is  commenced,  all  trading-,  nego- 
tiation, communication  or  intercourse  between  the 
citizens  of  this  country  and  the  enemy,  without  the 
direct  permission  of  government,  is  unlawful. 

Therefore,  no  valid  contract  can  exist,  nor  any 
promise  arise  by  implication  of  law,f  rom  any  trans- 
action with  an  enemy :  and  if.  after  the  war  has 
ceased,  an  action  is  brought  against  a  citizen  here, 
upon  any  contract  arising  out  of  such  illicit  inter- 
course, the  defendant  may  set  up  the"  illegality  of 
the  transaction  as  a  defense. 

A  commercial  partnership  existing-  between-  a 
citizen  of  this  country  and  that  of  another,  is  dis- 
solved by  the-breaking  out  of  war  between  the  two 
countries. 

Citations— Vattel,  bk.  3,  ch.  5,  sec.  70,  and  ch.  15, 
sees.  226,  227 ;  Grotius,  lib.  3,  ch.  3,  sec.  9,  and  ch.  4, 
sec.  8;  Burlamaqui,  part  4,  ch.  4,  sec.  20:  Bynk.  Q. 
J.  Pub.,  bk.  1.  ch.  2 :  Grotius,  lib.  3,  ch.  22,  sec.  5 ; 
Puffendorf,  lib.  8,  ch.  7,  sec.  14;  Vattel,  bk.  3,  ch. 
16,  sec.  264;  Le  Guidon,  ch.6,  art.  2;  Emerigon,  ch. 
12,  sec.  21 ;  2  Azuni,  bk.  4,  ch.  4,  art.  6 ;  15  Johns.,  6  ; 
Burlamaqui,  part  4.  ch.  5 ;  Bynk.  Q.J.  Pub.,  bk.  1. 
ch.  3;  Heineccius,  Opera,  torn.  2,  part  2.  98  ;  4  Rob. 
Adm.,  10 ;  Le  Guidon,  ch.  2,  sec.  5 ;  Cleirac,  Us  et 
coutumes,  p.  197 ;  Boucher,  sec.  1540  ;  Dig1.,  39,  5,  11 ; 
Valin,  liv.  3,  tit.  6,  art.  3,  and  liv.  3,  tit.  9,  art.  7  ;  2 
Magens,  256  ;  Bynk.  Q.  J.  Pub.,  1,  ch.  21 ;  M.  Huet., 
p.  92;  1  Rought.,  art.  3,  and  note;  Seldou's  Fortescue, 
DeLand.  Leg.  ang.,  ch.32 ;  2  Roll.  Abr.,  173,  pi.  3 ;  19 
Edw.  IV.Bro.  Abr.,  tit.  Den.  et  Allien,  pi.  20;  7 
State  Trials.  493:  2  Show.,  366,  S.  C.;  Stat.  25  Edw., 
III.;  7  Edw.  IV.,  fol.  13 ;  IT.  R.,  84 ;  1  Rob.,  165  ;  8  T. 
R.,  548 ;  1  Bos.  &  P.,  345,  350,  «.;  16  Johns..  327 ;  1 
Ves.,  317;  8  T.  R.,  556;  1  W.  Bl.,  563:  3  Burr..  1734;  6 
T.  R.,23.  35;  Stat.  21  Geo.  II.,  and  33  Geo.  III.;  3 
Bos.  &  P.,  191 ;  4  East,  396 ;  1  Rob..  196,  248 ;  4  Rob.,  8; 
6  Rob.,  403 ;  1  Edw.  Adm.,  328  ;  13  Ves..  71 :  6  Taunt., 
237 ;  7  Taunt.,  439 ;  1  Moore,  133 :  Journ.  Cong., 
Vol.  IV.,  p.  254,  and  Vol.  VI.,  p.  163,  and  Vol.  VII., 
p.  60,  301 :  Act,  sess.  2,  ch.  28 ;  Act,  sess.  5,  ch.  39  ;  8 
Cranch,  155,  181;  1  Gall.,  295,571.  561 :  2  Dall.,  102:  3 
T.  R.,418,  454;  1  Bos.  &  P.,  296,  113  ;  2  Gall.,  560;  5 

tail,  by  necessary  implication  of  law,  with  a  re- 
mainder expectant  in  favor  of  John  and  Hannah, 
the  brother  and  sister  of  the  testator ;  and  by  virtue 
of  the  Statute  of  the  23d  of  February.  1786,  abol- 
ishing estates  tall,  M.  became  seised  in  fee  simple 
absolute  of  the  estate,  &c.,  first  devised  to  his 
brother  Joseph.— Lion,  e.r  ilein.  Eden,  v.  Burti?,  20 
Johns..  483.  See.  also,  Jackson,  ex  deni.  Herkimer, 
v.  Bilinger,  18  Johns.,  368 ;  Wilkes  v.  Lion,  ex  dem. 
Eden,  2  Cow.,  333. 
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Johns.,  337:  5  Taunt.,  181;  4  Burr..  2069;  14  Ves., 
192  :  3  Bos.  &  P.,  35 ;  Valin,  torn.  1,  p.  626 ;  Inst.,  3,  26, 
5,  6 :  Wats.  Part.,  5-7 ;  Code  Civil,  No.  1833;  Pothier, 
Traite  du  Contrat.  de  Societe,  Nos.  1,  8, 10, 11, 12,  14 : 
Ferriere  sur  Inst.,  3,  26 ;  Dig.,  17,  2,  29,  sec.  2 ;  1 
Taunt.,  104;  1  Rob.,  1 ;  6  Rob.,  127;  4  Rob.,  79,  284 ;  1 
Wheat.,  74;  SCranch,  253,  160,  161,  194,   195;  3  Rob., 
26,  12  ;  Domat,  tit.  8,  sees.  5,  15,  art.  11 ;  Grotius,  bk.  I 
3,  ch.  4,  sec.  8;  Bynk.,  bk.  1,  ch.  3;  Vattel.  bk.  3,  ! 
ch4. 

THIS  cause  came  before  this  court  on  a  writ  | 
of  error  to  the  Supreme  Court.     (S.    C.,  I 
15  Johns.,  57.) 

The  plaintiffs  in  error  brought  an  action  of  i 
lUfSurnpsiT  against  the  defendant  in   error,   to  j 
recover  £3,627*11*.  Id.  sterling,  theHbalance  of  . 
an  account  current,  signed  by   Henry    Wad- 
dington &  Co.,  dated  at  London,   January  1. 
1815.     The  cause  was  tried  at  the  New  York! 
sittings,  in  December,  1816,  before  Mr.  Justice  \ 
Van  Ness.    It  was  admitted  that  the  signature  j 
to  the  account  current  was  in  the  hand  writing  j 
-of  Henry  Waddington,  of  Lfcndon.     This  ac- 
count comprised  transactions  arising  during 
4'JS)f]  the  year  1814,  consisting  *of  cash  and 
bilN  received  by  Henry  W.  &  Co.,  at  London, 
from  or  on  behalf  of  the  plaintiffs. 

To  prove  that  the  defendant  in  error  was  a 
partner  of  the  house  of  Henry  Waddington  & 
-Co.,  the  plaintiffs  gave  in  evidence  a  petition 
presented  to  the  District  Court  of  New  York, 
on  the  ffth  of  March,  1813.  by  the  defendant, 
J.  VV.,  for  the  purpose  of  procuring  a  remis- 
sion of  the  forfeiture  of  penalties  incurred  by 
the  importation  of  goods  from  England  bv 
Joshua  Waddington  &  Co.,  in  1812.  The 
petition,  which  was  verified  by  the  oath  of  the 
defendant,  and  made  under  the  Act  of  Con- 
gress of  January,  1813,  stated  that  the  peti- 
tioner was  one  of  the  firm  of  Joshua  Wad- 
dington «fe  Co.  of  the  City  of  New  York,  mer- 
•chants,  and  that  he  petitioned  in  behalf  of 
himself,  Henry  Waddington  and  Robert  New- 
by,  the  other  member  of  the  said  firm  ;  that 
the  goods  were  purchased  in  England,  prior 
to  any  knowledge  of  the  existing  war,  and 
were,  between  the  23d  of  June  and  15th  day 
•of  September,  shipped  for  New  York,  and 
that  at  the  time  of  the  shipment  and  seizure, 
the  goods  were  owned  solely  by  the  defendant 
"  and  his  said  partners,  who  were  citizens  of 
the  United  States. "  In  an  affidavit,  annexed 
to  the  petition,  the  defendant  also  stated  "that 
'  the  said  firm  of  J.  W.  &  Co.  was  composed  of 
the  defendant,  Henry  Waddington,  and  Rob- 
ert S.  Newby,  who  were  all  citizens  of  the 
United  States,  and  that  their  business  was  con 
•ducted  in  Great  Britain,  by  the  said  H.  W., 
who  also  conducts  the  firm  of  H.  W.  &  Co., 
which  last  mentioned  firm  was  composed  of 
himself,  H.  W.  and  the  defendant." 

The  plaintiffs    also  proved    that  the  ship 
Robert  Burns  sailed  as  a  cartel,   from  New 
York  to  England,  in  July,  1813;  that  the  Sec- 
retary of  State,  by  a  letter  dated  in. Tune,  1813,  i 
directed  the  Marshal  of  New   York   to   take  ! 
•charge  of  all  letters  intended  to  be  sent  by  I 
that  cartel,  to  inspect  them,  and  to  detain  "all  ! 
•correspondence  of  an  improper  character,  at- 
tempted with  the  enemy,   or  persons  resident 
in  his  dominions."    The  Marshal  stated  that  a 
number  of  letters,  so  sent  and  inspected,  con- 
tained bills  of  exchange  drawn  and  remitted  i 
by  merchants  residing  in  the  United  States,  on  j 
persons    residing  in  "England,   and   that   the ' 
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amount  of  the  bills  so  sent  out  by  that  cartel, 
was,  probably,  *£1,000,000  sterling.  [*44O 
That  after  the  cartel  had  sailed  he  informed 
the  Department  of  State  of  the  amount  of 
bills  sent  out;  that  one  of  the  plaintiffs  went 
out  in  that  cartel,  in  the  capacity  of  a  steward, 
and  produced  no  passport ;  and  he  returned  to 
New  York  in  May  or  June,  1814.  He  did  not 
know  whether  the  bills  so  forwarded  were 
drawn  on  funds  in  England,  or  intended  as  a 
remittance  of  funds  to  that  country. 

The  plaintiffs  further  proved  that  the  Fair 
American  sailed  as  a  cartel  from  New  York  to 
England,  in  January,  1814;  that  the  Secretary 
of  State,  by  a  letter  dated  in  -December,  1813, 
directed  that  all  letters  to  be  forwarded  by  the 
cartel  should  be  inspected,  and  that  "no  com- 
munications were  to  go  that  were  of  a  charac- 
ter hostile  to  the  government  or  interest  of  the 
country,  and  that  in  discriminating,  the  Mar- 
shal was  to  exercise  a  liberal  discretion."  Bills 
to  the  amount  of  about  half  a  million  pounds 
sterling  were  sent  out  by  this  second  cartel ; 
but  it  did  not  appear  whether  they  were  drawn 
on  funds  in  Great  Britain,  or  were  remitted  to 
create  funds  there. 

It  was  also  shown,  on  the  part  of  the  plaint- 
iffs, that  the  government  of  the  United  States, 
during  the  late  war.  purchased  of  individuals 
bills  of  exchange  on  England,  to  the  amount 
of  $300,000,  for  the  purpose  of  paying  the 
interest  on  the  Louisiana  debt,  and  for  the 
relief  of  our  prisoners  in  England. 

To  prove  that  the  partnership  between  H. 
W.  and  J.  W.  was  dissolved  by  them  on  the 
31st  of  December,  1812,  the  defendant  pro- 
duced a  letter  from  H.  W.  to  the  defendant, 
dated  the  18th  of  January,  1811,  which  stated 
that  a  dissolution  of  the  partnership  could  not 
be  advertised  in  the  Gazette,  according  to  the 
desire  of  the  defendant,  without  the  signature 
of  both  parties ;  but  that  "  as  the  defendant 
had  agreed  to  continue  for  two  years  longer, 
it  would  be  better  for  all  parties  that  it  should 
go  on  to  that  period."  The  defendant,  also, 
produced  another  letter  from  H.  W.  to  him, 
dated  the  9th  of  January,  1813.  in  which  he 
says  :  "  I  have  sent  the  dissolution  of  the  part- 
nership to  the  Gazette,  and  it  will  be  inserted 
in  course  ;"  that  as  soon  as  he  had  received 
the  respective  settlements  of  the  defendant, 
he  *woulcl  attempt  one  there  ;  that  "a  [*441 
proper  line  was  struck  in  the  books  and  cash, 
and  you  (the  defendant)  are  no  longer  inter- 
ested in  any  losses  or  profits  on  this  side." 

B.  F.,  a  witness,  testified  that  he  entered  the 
counting  house  of  H.  W.  &  Co.  as  a  clerk,  in 
December.  1813,  or  January.  1814;  that  H. 
W.  entered  into  large  speculations  with  differ 
ent  persons  ;  that  he  did  not  know  that  the 
defendant  had  any  interest  in  the  business,  or 
derived  any  emolument  from  it,  after  the  de- 
fendant became  a  clerk  in  the  house  ;  that  on 
the  25th  of  March,  1815,  H.  W.  was  declared 
a  bankrupt,  soon  after  which  the  witness  left 
his  employment ;  that  in  February,  1814,  the 
witness  saw  one  of  the  plaintiffs,  N.  L.  G.,  in 
London,  and  heard  a  conversation  between 
him  and  H.  W.,  in  which  he  promised  to  make 
good  the  balance  of  his  account,  which  was 
soon  after  done,  by  the  payment  of  £537  1*. 
10(7.  sterling ;  that  H.  W.  was  a  British  sub- 
ject, and  had  not  been  in  the  United  States 
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singe  1798,  and  was  married  and  settled  in 
London  ;  that  he  continued  to  use  the  firm  of 
H.  W.  &  Co.  and  continued  in  full  credit  until 
his  bankruptcy. 

T.  L.  Ogden,  a  witness  for  the  defendant, 
testified  that  he  prepared  the  petition  and  affi- 
davit presented  to  the  District  Court.  •'  That 
he  had  no  particular  instructions  from  the  de- 
fendant, and  that  his  attention  was  called  to 
the  persons  composing  the  firm  of  H.  W.  & 
Co.,  and  J.  W.  &  Co.,  in  relation  only  to  the 
subject  matter  of  the  petition  ;"  "  that  he  bad 
several  petitions  to  prepare,  at  the  time,  for 
other  persons,  who  were  anxious  to  get  them 
forward,  and  which  occasioned  a  great  press 
of  business." 

It  appeared  that  a  passport  had  been  ob- 
tained for  N.  L.  G.,  one  of  the  plaintiffs,  who 
went  in  the  cartel. 

Two  accounts  current  were  produced  by  the 
plaintiffs,  between  them  and  H.  W.  &  Co., 
for  the  years  1810,  1811,  and  part  of  1812, 
which  consisted  principally  of  bills  of  ex 
change  credited  and  cash  paid. 

The  defendant  gave  in  evidence:  (1.)  A 
letter-from  James  Stewart  to  H.  W.  &  Co., 
dated  Antigua,  23d  of  March,  1814,  stating 
that  "  from  the  recommendation  of  Messrs.  N. 
L.  and  G.  Griswold,  he  had  been  induced  to 
indorse  to  him  sundry  bills  of  exchange  on 
442*]  London,  for  the  sum  of  £4,358  *17«.  8d. 
sterling,  which  he  requested  them  to  recover 
and  keep  for  his  order  :  some  of  which  bills 
were  drawn  on  the  English  government.  (2.) 
A  letter  from  the  plaintiffs,  to  II.  W.  &  Co., 
dated  New  York,  8th  of  July,  1814.  stating 
that  "early  in  May  last,  Mr.  Jesse  Hurd,  of 
Chatham,  Connecticut,  received  a  letter  from 
James  Stewart,  dated  St.  Bartholomew's,  4th 
of  April,  inclosing  a  copy  of  the  letter  of  the 
23d  of  March,  ;  that  the  plaintiffs  inclosed  the 
original  letter  of  Stewart  and  Hurd's  letter  to 
H.  W.  &  Co.,  requesting  them  to  transfer 
whatever  money,  in  bills,  they  had  or  might 
receive,  as  a  remittance  from  J.  S.  or  his  agent, 
to  the  credit  of  the  plaintiffs."  (3.)  A  letter 
from  the  plaintiffs,  to  H.  W.  &  Co.,  dated 
July  14,  1814,  stating  that  they  had  received 
from  Captain  James  Stewart  (who  had  ar- 
rived in  Connecticut),  a  letter  to  them,  in- 
closed, directing  them  to  place  to  the  credit 
of  the  plaintiffs  the  amount  remitted  to  H. 
W.  &  Co.  from  Antigua  ;  a-nd  which  the 
plaintiffs  requested  H.  W.  &  Co.  to  do ;  and 
to  advise  them  thereof,  that  they  might  draw 
for  the  same  in  favor  of  the  owners. 

The  judge  charged  the  jury  that  they  ought 
to  find  for  the  plaintiffs ;  and  the  jury,  ac- 
cordingly, found  a  verdict  for  the  plaintiff  for 
$17,757.09.  A  bill  of  exceptions  was  tendered  to 
the  charge  of  the  judge  ;  and  the  same  was,  ac 
cording  to  the  Statute,  brought  to  argument  be- 
fore the  court,  who,  in  January  Term,  1818,gave 
judgment  for  the  defendant ;  and  to  reverse 
that  judgment  the  writ  of  error  was  brought. 

SPENCER,  Ch.  J.,  assigned  the  reasons  for 
the  judgment  of  the  Supreme  Court.  (See  S. 
C.,  Vol.  XV.,  p.  57-85.) 

Mr.  Van  Buren,  Attorney-General,  and  Mr. 
Griffin  for  the  plaintiffs  in  error. 

Siessm.  Wells  and  Harrison  for  the  defendant 
in  error. 
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The  case  was  very  fully  argued,  and  with 
j  great  learning  and  eloquence  ;  but  as  almost 
j  every  topic  of  discussion  ahd  author! ty  cited 
j  may  be  found  in  the  report  of  the  case  in  the 
I  court  below,  it  is  thought  unnecessary  to  repeat 
i  what  has  *been  there  said,  especially  [*44J5 
1  as  the  subject  is  so  fully  considered,  and  the 
1  cases  so  critically  examined,  by  His  Honor, 
|  the  Chancellor,  who  has,  also,  referred  to  some 
!  authorities  not  adduced  on  the  argument. 

The  following  additional  cases  were  cited 
I  by  the  counsel  for  the  plaintiffs.     As  to  the 
'  legality  of  the  transaction  :     Coolidge  v.  Inylee, 
13  Mass.,  26-33,  per  Jackson,  J.;  case  of  The 
Hiram,  opinion  of  Davis,  J. ,  in  the  District 
Court  of  Massachusetts,   February,  1813;  12 
',  Mass.,  10 ;  A^attel,  bk.  3,  ch.  10,  sec.  175  ;  15 
I  Johns.,  6  ;  7  Cranch,  619,  620;  Montesq.,  Es- 
\prit  de  Lou,  bk.  1,  ch.  3;  Burlamaqui,  part 
j  4,  ch.  9,  sec.  21,  ch.  12,  sec.  2.     As  to  the  dis- 
'  solution  of  the  partnership  :  2  Ves. ,  83  ;  5  Ves. . 
i  296,  424  ;  2  Ves.  <fc  Bea.,  308  ;  15  Ves.,  218  ; 
|  opinion  of   Livingston,  J.,    delivered  in  the 
!  case  of  Barker  v.  The  United  Mates,  in  error, 
!  in  the  Circuit  Court  of  the  United  States,  for 
the  District  of  New  York,  a  MS.  case.     That 
it  was  not  such  an  illegality  that  the  defend- 
ant could  avail  himself  of  it  :     12  Johns. ,  276  ; 
1  Bos.  &  P.,  345,  353  ;  8  T.  R.,  562  ;  4  Burr., 
2069  ;  1  W.  Bl.,  653  ;  1  Bos.  &  P.,  3,  396. 

The  defendant's  counsel  referred  to  the  fol- 
lowing authorities,  in  addition  to  those  cited 
in  the  court  below  :  9  Cranch,  198  ;  1  Dods. 
Adm.,  390  ;  2  Wheat.,  204  ;  6  Taunt,,  61.  237, 
409;  7  Taunt.,  439;  1  Moore,  133;  1  Swan- 
ton,  7;  Exam  v.  Richardson,  3  Merivale's 
Dec.,  1817  ;  Marsh,  on  Ins.,  741  ;  DennMon  tfe- 
M'Gregor  v.  Imlyrie,  a  MS.  case,  in  the  Circuit 
Court  of  the  United  States,  for  Pennsvlvauia 
District,  May  18,  1818;  Conn  et  al.  v.  Penn, 
on  the  equity  side  of  the  same  court,  April 
13,  1818,  a  MS.  case. 

THE  CHANCELLOR.     The  plaintiffs  sue  for 
the  balance    due    upon  an  account  current 
stated  and  signed  by  Henry  Waddington,  at 
j  London,  on  the  1st  of  January,    1815.     This 
|  account  current   is  composed   of  mercantile 
'  transactions,  arising  during  the  year  1814,  and 
|  consists,  on  the  debit  side,  of  cash  paid  and  of 
j  portage  and  commission  charges  ;  and  on  the 
i  credit  side,  of  cash  and  bills  received  from  or 
on  behalf  of  the  plaintiffs.     This  H.  W.  was 
a  natural  born  subject  of  the  King  of  Great 
Britain,    and    had    not    been   in   the  United 
*States  since  the  year  1798  ;  he  was  [*444 
married  and    settled   in  London,  and  had  a 
commercial  establishment  there  ;  and  during; 
the  year  1814  was  in  great  credit,  and  carried 
on  a  very  large  business.     The  plaintiffs,  on 
the  other  hand,  were  citizens  of  the  United 
States,  residing  in  the    City  of  New  York  ; 
and  one  of  them,  in  July,  1813.  went  to  En- 
gland in  the  cartel  ship  Robert  Burns, without 
the  production  and  without  the  requisite  evi- 
dence of  any  passport  from  our  government. 
He  entered  himself  on  the  ship's  papers  as  a 
steward,  and  told  a  witness  that  he  was  going 
out  in  that  capacity.      He    returned  to  the 
United  States  in  May  or  June,  1814.     While 
in  England  he  was  at  the  counting  house  of  H. 
W.,  and  promised  him  to  make  good  the  bal- 
i  ance  of  his  account ;   and    which  was   soon 
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done  by  the  cash  credited  in  the  account  cur- 
rent, as  of  the  28th  of  February,  1814. 

It  must  be  fresh  in  the  recollection  of  all, 
that  during  the  years  1813  and  1814  there  was 
open  war  between  England  and  the  United 
States. 

The  plaintiffs,  therefore,  on  the  face  of  their 
demand,  admit  that  the  contract  which  they 
now  attempt  to  enforce,  w'as  made  by  them 
voluntarily  with  one  of  the  public  enemies  of 
their  country,  in  time  of  war.  However 
writers  or  judges  may  differ  as  to  the  nature 
or  kind  of  unlicensed  intercourse,  which  may 
be  tolerated  or  endured,  in  time  of  war,  be- 
tween the  subjects  of  the  hostile  states,  we,  in 
this  case,  are  relieved  from  the  necessity  of 
drawing  distinctions.  The  intercourse  in  this 
case  was  commercial.  The  account  current, 
and  every  part  of  the  testimony,  show  that 
the  dealing  here  was  between  commercial 
houses,  and  with  commercial  paper.  For 
what  this  paper  was  originally  given,  is  not 
disclosed.  Some  of  it  was  British  government 
paper,  and  we  may  well  presume  that  these 
bills  were  the  representative  of  commercial 
products,  either  in  the  shape  of  goods  or  pro- 
visions, or  other  materials,  which  the  parties 
have  not  found  it  convenient,  or  not  found 
themselves  competent  to  trace. 

The  great  question,  then,  meets  us  at  the 
very  threshold  of  this  case.  Will  our  courts 
445*]  sustain  a  suit  in  favor  of  a  citizen  *on 
his  contract  made  with  an  enemy,  and  arising 
out  of  his  commerce  with  the  enemy  in  time 
of  war  ? 

The  plaintiffs  seek  to  charge  the  defendant 
as  a  partner  of  H.  W.,  with  whom  they  so 
dealt  in  1814.  They  contend  that  the  partner- 
ship which  existed  between  the  defendant  and 
H.  W.,  before  the  late  war,  was,  in  judgment 
of  law,  continued  in  force  during  the  war, 
from  the  want  of  due  notice  of  its  dissolution, 
and  that  the  defendant  is  chargeable  for  all  the 
debts  of  H.  W.  created  during  the  war. 

If  the  defendant  was  chargeable  in  law,  in 
this  case,  by  reason  of  such  a  protracted  part- 
nership, it  would  certainly  be  a  case  of  great 
hardship,  and  a  natural  sense  of  justice  would 
induce  us  to  regret  such  a  conclusion.  The 
plaintiffs,  who  reside  in  New  York,  and  who 
were,  no  doubt,  well  acquainted  with  the  de- 
fendant, have  no  intercourse  with  him  ;  but 
in  time  of  war  carry  on  mercantile  negotia- 
tions and  correspondence  direct  with  H.  W., 
at  London  ;  and  one  of  them  quits  his  country, 
during  the  war,  for  near  a  twelvemonth,  and 
pays  a  personal  visit  to  the  counting  house  of 
H.  W.,  who  was,  during  all  this  time,  in 
great  credit,  and  engaged  in  extensive  specu 
lations  as  a  London  merchant.  The  defend- 
ant had  expressed  a  desire  to  withdraw  from 
the  partnership  as  early  as  1810  ;  for  in  the 
letter  of  H.  W.  of  the  18th  of  January,  1811, 
it  is  stated  that  a  dissolution  of  the  partner- 
ship could  not  be  advertised  in  the  Gazette, 
according  to  the  desire  of  the  defendant.  It 
appeared  by  that,  letter,  that  the  defendant 
had  agreed,  and  probably  as  an  alternative,  to 
continue  the  partnership  for  two  years,  which 
would  bring  it  to  the  1st  of  January,  1813. 
Then  it  appears  by  the  letter  of  H.  W.  of 
January,  1813,  that"  he  was  about  sending  the 
dissolution  of  the  partnership  to  the  Gazette, 
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and  he  adds,  "  that  a  proper  line  was  struck  in 
the  books  and  cash,  and  that  the  defendant 
was  no  longer  interested  in  any  losses  or 
profits  on  this  side,"  meaning  as  to  the  business, 
in  Europe. 

From  this  moment,  it  appears  that  II.  W. 
went  on  in  business  by  himself,  and  though 
he  continued  the  name  of  H.  W.  &  Co.,  we 
have  no  evidence  that  the  defendant  knew  of 
it,  or,  if  he  did,  he  had  no  power  during  the 
war  to  prevent  it.  A  nephew  of  H.  W.,  who- 
acted  as  his  clerk,  says  that  *he  had  [*446 
no  knowledge  that  the  defendant  had  any 
interest  in  the  business,  or  derived  any  emolu- 
ment from  it.  We  have  reason  to  presume 
that  he  had  not,  for  there  is  no  evidence  of 
any  further  correspondence,  after  January, 
1813,  between  the  two  brothers.  The  war 
had  interdicted  all  interference  in  each  other'* 
concerns ;  and  if,  when  the  partnership  had 
ceased  in  fact,  and  according  to  the  under- 
standing of  the  parties,  the  defendants  were 
to  be  held  bound  for  the  subsequent  engage- 
ments of  H.  W.  during  the.  war,  it  would  be  a 
conclusion  that  must  be  drawn  with  pain  and 
regret.  The  want  of  special  notice  of  the 
dissolution,  beyond  what  arose  from  the  fact 
of  the  war  itself,  was  not  injurious  to  the 
plaintiffs  ;  they  had  not,  for  years  preceding, 
taken  any  notice  of  the  defendant  as  a  part- 
ner, and  they  dealt  exclusively  with  the  alien 
enemy  abroad,  and  reposed,  beyond  all  man- 
ner of  doubt,  entirely  and  with  perfect  satis- 
faction, upon  his  sole  credit. 

We  are  well  warranted  in  drawing  this  iu- 
frence  from  what  appears  in  the  present  case. 
But  these  two  plaintiffs  were  witnesses  for 
Seaman  et  al.,  in  the  next  cause  against  Wad- 
dington,  and  they  can  have  no  objection  to- 
our  recollecting,  while  considering  this  cause, 
what  they  testified  in  that  case. 

One  of  them  said  that  he  was  in  London 
from  August,  1818,  to  the  spring  of  1814,  and 
was  personally  acquainted  with  H.  W.,  who- 
was  a  resident  merchant  there  ;  and  in  all  that 
time  he  does  not  so  much  as  say  that  he  ever 
asked  the  question,  whether  II.  &  J.  W.  were 
partners,  or  that  he  dealt  with  II.  W.  upon 
that  ground  ;  all  he  says  is  that  they  were  re- 
puted to  be  partners. 

The  other  of  the  plaintiffs  said,  that  in  1810 
or  1811,  as  he  was  about  making  a  shipment  to- 
Cadiz,  and  wishing  to  invest  the  proceeds  in 
a  London  house,  he  told  the  defendant  he 
would  place  them  in  the  hands  of  H.  W.,  if 
the  defendant  would  be  a  guaranty  for  him, 
and  he  replied  it  was  unnecessary,  for  he  was 
a  partner  ;  this  was  in  respect  to  a  shipment 
a  year  or  two  before  the  war,  and  three  or 
four  years  before  the  transactions  on  which 
this  suit  arose.  And  this  is  all  the  communi- 
cation the  plaintiffs  ever  pretended  to  have 
had  with  the  defendant,  though  he  resided  in 
the  *same  city  with  them  ;  and  con-  [*447 
sidering  the  occurrence  of  the  great  event  of 
the  war,  years  afterwards,  and  the  pains  that 
the  plaintiffs  took,  and  the  hazard  they  run.  to- 
have  personal  dealings  with  H.  W.,  I  feel  well 
warranted  to  say  that  the  .plaintiffs,  during- 
the  year  1814,  must  have  dealt  with  H.  W.  on 
his  own  credit. 

But  before  we  discuss  the  question  touch- 
ing the  obligation  of  the  defendant  as  a  partner,. 
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•we  must  determine  whether  the  law  will  raise 
a  promise,  or  permit  the  plaintiffs  to  recover 
upon  an  account  stated  with  an  alien  enemy 
in  war,  and  composed  of  commercial  trans- 
actions had  between  them  during  the  war.  If 
I  do  not  entirely  deceive  myself,  it  is  settled, 
upon  principles  of  public  policy,  and  declared 
by  the  law  of  nations,  by  the  law  of  England, 
and  by  the  law  of  this  country,  that  no  such 
promise  can  be  raised,  and  no  such  action  can 
be  sustained. 

On  the  18th  of  June,  1812,  Congress,  by  law, 
declared  that  war  existed  between  the  United 
Kingdom  of  Great  Britain  and  Ireland  and  the 
United  States.  This  was  not  a  war  confined 
to  the  two  governments  or  bodies  politic,  in 
their  political  or  corporate  capacity.  Every 
man  is,  in  judgment  of  law,  a  party  to  the 
acts  of  his  own  government ;  and  war  existed 
between  all  the  individuals  of  the  one  and  all 
the  individuals  of  which  the  other  nation  was 
composed.  Government  is  the  representative 
of  the  wills  of  all  the  people.  This  is  the 
theory  in  all  governments,  and  the  matter  of 
fact  in  all  free  governments.  The  war  was, 
therefore,  declared  by  the  united  will  of  the 
people  of  the  United  States,  and  there  can  be 
no  doubt  of  its  being  a  moral,  as  well  as  a 
civil  duty,  in  every  individual  to  obey  the 
law.  This  is  the  sound  and  fundamental  prin- 
ciple of  civil  government.  Every  American 
citizen  and  every  British  subject  resident  in 
their  respective  countries,  became,  by  the  dec- 
laration of  war,  enemies  to  each  other ;  and 
the  idea  that  any  commercial  intercourse  or 
pacific  dealing  could  lawfully  subsist  between 
them,  without  the  clear  and  express  sanction 
of  the  government,  is  utterly  inconsistent  with 
the  new  class  of  duties  growing  out  of  a  state 
of  war.  The  point  would  appear  to  rest  on 
the  obvious  dictates  of  reason,  as  well  as  the 
plainest  deductions  of  public  policy.  If  indi- 
44H*]  viduals  *could  carry  on  a  friendly 
intercourse  while  the  government  was  at  war, 
the  act  of  government  and  the  acts  of  indi- 
viduals would  be  contradictory.  The  will  of 
one  or  of  a  few  would,  as  far  as  the  example 
wenl,  contravene  the  declared  will  of  the 
whole.  Such  a  principle  is  certainly  the  par- 
ent of  disorder  ;  it  inculcates  contempt  of  law; 
it  throws  obstacles  in  the  way  of  the  public 
efforts,  and  it  contains  within  itself  the  germ 
of  treason  and  rebellion. 

But  on  a  question  of  such  grave  and  vital 
importance,  I  must  beg  the  indulgence  of  the 
court,  while  I  examine  the  authorities,  in  order 
to  discover  what  are  the  correct  opinions  and 
decisions  of  the  enlightened  part  of  mankind. 

"  When  the  head  of  a  state  or  sovereign 
•declares  war  acrainst  another  sovereign,"  says 
Yattel  (bk.  3,  ch.  5,  sec.  70),  "it  implies  that 
the  whole  nation  declares  war  against  the  other, 
as  the  sovereign  represents  the  nation,  and  acts 
for  the  whole  society.  Thus  these  two  nations 
are  enemies,  and  all  the  .subjects  of  the  one 
are  enemies  to  all  the  subjects  of  the  other." 
He  says  again  (ch.  15,  sec:  226,  227),  that  "  If 
the  law  of  nations  be  considered  only  in  itself 
with  regard  to  a  rupture  between  two  nations, 
all  the  subjects  of  the  one  may  commit  hos- 
tilities against  those  of  the  other,  and  do  them 
all  the  harm  authorized  by  a  state  of  war." 
The  declaration  of  war  "  actually  authorizes, 
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nay,  even  obliges  all  subjects,  of  whatever 
rank,  to  secure  the  persons  and  things  belong- 
ing to  the  enemy  when  they  fall  into  their 
hands." 

The  same  consequence  of  a  declaration  of 
war  is  laid  down  by  Grotius  (lib.  3,  ch.  3,  sec. 
9,  and  ch.  4,  sec.  8),  and  by  Burlamaqui  (part 
4,  ch.  4,  sec.  20),  ^who  was  a  professor  of  law 
at  Geneva.  They  both  state,  in  so  many 
words,  that  when  war  is  declared  against  a 
sovereign,  it  is  considered  to  be  declared  at  the 
same  time  against  all  his  subjects. 

It  was  said,  during  the  argument  of  this 
case,  that  the  Act  of  Congress  declaring  war 
only  put  the  two  governments,  as  bodies 
politic,  at  war,  and  that,  as  it  did  not  contain 
any  express  prohibition  of  individual  inter- 
course and  trade,  none  was  to  be  implied.  This 
opinion  is  certainly  without  any  foundation. 
These  great  authorities  on  national  law  con- 
cur in  the  doctrine  that  a  war  on  the  part  of 
the  government  *is  a  war  on  the  part  [*449 
of  all  the  individuals  of  which  that  govern- 
ment is  composed.  It  must  be  so,  from  the 
nature  of  government  and  the  obligations  of 
law  ;  and  there  is  no  color  or  ground  for  the 
opposite  sentiment,  either  in  the  language  or 
practice  of  nations. 

A  formal  declaration  of  war  is  not  held 
necessary  by  the  usage  of  Europe  ;  and  war 
may  begin  by  mutual  hostilities  as  well  as  by  a 
declaration.  (Bynk.  Qusest.  Jur.Pub.,bk.  1,  ch. 
2.)  Since  the  peace  of  Versailles,  in  1763,  for- 
mal declarations  of  war  seem  to  have  been 
disused  in  Europe,  and  all  the  necessary  and 
legitimate  consequences  of  war  flow  at  once 
from  a  state  of  public  hostilities,  duly  recog- 
nized and  explicitly  announced.  In  the  war 
of  1756,  between  England  and  France,  war 
was  not  formally  declared  until  May  and  June. 
1756,  though  vigorous  and  active  hostilities 
had  been  carried  on,  by  sea  and  land,  for  a 
whole  year  preceding.  When  these  formal 
and  ceremonious  declarations  of  war  were 
made,  they  were  only  declaratory  of  the  exist- 
ing state  of  things  ;  but  they  show,  most  une- 
quivocally, what  the  European  governments 
understood  by  a  state  of  war.  Thus,  the  dec- 
laration in  1756,  on  the  part  of  His  Britannic 
Majesty,  forbids  his  subjects  to  carry  any  con- 
traband goods,  such  as  soldiers,  arms,  ammu- 
nition, &c.,  to  France,  or  to  hold  "  any  corres- 
pondence or  communication  with  the  French 
King  or  his  subjects."  So  the  counter  declar- 
ation on  the  part  of  the  King  of  France,  en- 
joins all  his  subjects,  vassals  and  servants,  to 
fall  upon  the  subjects  of  the  King  of  England, 
and  he  expressly  prohibits  "all  communica- 
tion, commerce  and  intelligence  with  them, 
upon  pain  of  death." 

These  declarations  were  the  formula  which 
had  been  adopted  in  preceding  wars,  and  were 
only  acts  declaratory  of  the  laws  of  war.  They 
were  given  by  way  of  monition  to  the  subjects 
of  the  respective  powers,  and  we  might  as 
well  infer  that  it  would  have  been  lawful  for 
a  British  subject  to  transport  soldiers  and 
arms  to  France,  if  no  such  declaration  had 
been  made,  as  that  it  would  have  been  lawful 
to  have  had  communication  and  correspond- 
ence with  the  enemy,  if  the  prohibition  had 
not  been  expressly  declared. 

So,  in  the  declaration  of  war  by  England 
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45O*]  against  Spain.  *in  1762,  the  King 
orders  all  acts  of  hostility  against  the  King  of 
Spain,  his  vassals  and  subjects,  and  forbids  his 
subjects  to  hold  "any  correspondence  and 
communication  with  the  King  of  Spain  and 
his  subjects,  and  not  to  carry  any  soldiers, 
arms,  ammunition,  &c.,  to  Spain."  And  in 
the  counter  declaration  of  the  King  of  Spain, 
he  declares  war  against  the  King  of  England 
and  his  subjects,  and  declares  that  his  subjects 
must  have  "  no  dealings  with  those  of  En- 
gland." As  a  further  instance  of  the  general 
sense  of  the  European  governments  on  the 
operation  of  war,  we  may  refer  to  the  declar- 
ation of  war  in  1762,  by  France  against  Portu- 
gal, in  which  the  King  commands  all  his  sub- 
jects, vassals  and  servants  to  fall  upon  the 
subjects  of  the  King  of  Portugal,  and  ex- 
pressly prohibits  them  from  having  "any  com- 
munication, commerce  or  intelligence  with 
them,  on  pain  of  death."  And  in  the  mutual 
declarations  of  war  between  Spain  and  Portu- 
gal, in  1762,  Spain  prohibits  "all  commerce 
with  the  Portuguese,"  and  the  King  of  Port- 
ugal orders  his  subjects,  of  whatever  rank, 
quality  or  condition  they  be,  "to  quit  all  com- 
munication and  correspondence  with  their  ene- 
mies, under  the  penalties  decreed  against  rebels 
and  traitors." 

Since  that  period,  declarations  of  war,  in 
the  ancient  solemn  form,  have  been  disused. 
In  the  war  which  commenced  between  En- 
gland and  France,  in  1778,  the  first  public  act 
on  the  part  of  the  English  government  was 
the  withdrawing  of  its  Minister  from  France, 
and  that  single  act  was  declared  by  France  to 
be  the  first  breach  of  the  peace.  "  There  was 
no  other  declaration  of  war  ;  but  each  govern- 
ment published  a  manifesto  to  the  world  in 
vindication  of  its  claims  and  conduct.  The 
same  thing  may  be  said  of  the  war  which 
broke  out  in  1793,  and  which  was  renewed 
again  in  1^03.  But  though  we  have  no  formal 
declarations  of  war,  as  in  former  times,  con- 
taining injunctions  to  subjects  of  one  belliger- 
ent to  fall  upon  the  subjects  of  the.  other,  and 
prohibiting  all  intercourse  and  correspondence 
between  the  subjects  of  the  parties  at  war  ; 
yet  it  is  equally  true,  that  all  intercourse  and 
trade  have  been  held  as  unlawful  in  these  lat- 
ter as  in  any  former  wars.  The  argument, 
then,  drawn  from  the  practice  of  the  European 
governments,  appears  to  be  conclusive, 
451*J  *that  all  intercourse  and  commerce 
between  the  subjects  of  hostile  states,  has 
uniformly  been  held  unlawful,  and  that 
the  illegality  resulted  from  the  very  act  of 
war. 

Public  jurists  hold  the  same  language  with 
these  declarations  of  war. 

Grotius,  when  treating  of  the  obligations  of 
good  faith  in  war  (lib.  3,  ch.  22,  De  fide  prim ta 
in  Bella),  alludes   only  to   promises  mad-j  by 
captives,  or  made  under  some  pressing  neces- 
sity created  by  the  war  ;  he  had  no  reference 
to  any  voluntary  intercourse  or  commerce  with  , 
the  enemy.     He  says  express^  (Ibid.,  sec.  5), 
that   private  contracts  with  the  enemy,  touch- 
ing private  actions  and  things,  are  unlawful  | 
and  controlled  by  the  superior  duty  which  the 
citizen  owes  to  his  own  state.     And  Grono-  | 
vios,    one  of   his  commentators,  alluding   to  \ 
such  contracts,  says  that   the  citizen  has  no  1 
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such  ability  to  contract,  ab  jus  quod  in  eos  habet 
princepti,  vel  cintaa. 

Puffendorf  (lib.  8.  ch.  7,  sec.  14),  from  the 
example  which  he  gives  of  the  engagements  of 
private  individuals  with  the  enemy,  evidently 
confines  the  right,  as  Grotius  does,  to  cases  of 
necessary  self-defense,  or  of  necessity  created 
by  the  war.  And  Barbeyrac,  in  his  note  to 
the  passage,  says  that  private  agreements  be- 
tween enemies  are  forbidden  by  the  laws,  and 
cannot  be  held  valid,  unless  authorized  by  the 
consent  of  the  state. 

Vattel,  also  (bk.  3,  ch.  16,  sec.  264),  confines 
this  right  of  individual  making  contracts  with 
the  enemy,  to  cases  of  palpable  necessity 
arising  out  of  the  war,  as  in  the  case  of  a  ran- 
som- bill  by  a  prisoner  of  war.  An  engage- 
ment to  pay  the  price  of  a  ransom  bill  seems 
to  be  almost  the  solitary  instance  in  which  a 
private  contract  with  an  enemy  is  allowable 
and  valid  by  the  law  and  usage  of  nations. 

This  is  indeed  strictly  a  war  contract,  or  one 
arising  out  of  a  state  of  hostility,  and  to  this 
case  the  rule  would  seem  to  be  applied,  that 
good  faith  was  to  be  observed  with  an  enemy. 
(Le  Guidon,  ch.  6,  art.  2  ;  Emerigon,  ch.  12, 
sec.  21  ;  2  Azuni,  bk.  4,  ch.  4,  art.  6  ;  Good- 
rich v.  Gordon,  15  Johns.,  6.) 

And  this  appears  to  be  all  the  indulgence 
allowed  to  private  contracts  between  enemies 
in  time  of  war.  They  are  *anomalous  [*452 
cases,  founded  on  the  war  itself,  and  subser- 
vient to  its  operation.  They  do  not  apply  to 
any  sort  of  voluntary  intercourse,  and  much 
less  to  any  commercial  correspondence,  or 
private  negotiation  in  the  way  of  business. 
This  will  more  fully  appear  by  a  further  ex- 
amination of  other  writers  on  public  law. 

One  of  the  most  distinguished  of  these 
writers  is  Bynkershoeck,  whose  Treatise  on 
the  Law  of  War  (De  Rebus  Betticiii)  has  been 
more  quoted  and  relied  upon  as  an  authority, 
in  Europe  and  America,  than  that  of  any  other 
writer.  It  has  indeed  suited  the  purpose  of 
some  of  the  counsel  in  this  cause  to  under- 
value his  authority  by  showing  that  he  laid 
down  the  rules  of  war  to  a  cruel  extent.  But 
it  is  sufficient  to  observe  that  he  was  laying 
down  the  strict  rules  of  war  as  between  ene 
mies,  while  he  at  the  same  time  condemned  tne 
severity  of  such  rules.  Everything  is  lawful, 
as  he  observes,  against  an  enemy,  but  nothing 
can  be  more  cruel  than  to  punish  him  for  his 
courage.  It  is  certainly  noble,  says  he,  to 
practice  the  duties  of  humanity,  clemency, 
piety  and  other  magnanimous  virtues,  in  the 
midst  of  war.  The  Professor  Burlamaqui,  a 
writer  of  the  most  humane  and  moral  princi- 
ciples,  declares  the  strict  rules  of  war  with 
just  as  much  severity  as  Bynkershoeck,  and 
contends  that  we  may  use  in  war,  frauds  and 
artifice,  as  well  as  unlimited  violence  and  force, 
and  that  these  strict  rights  of  war  are  con- 
trolled, not  by  any  limitation  of  the  right 
itself,  but  by  refinement  of  manners,  and  the 
principles  of  honor  and  humanity.  (Part  4. 
ch.  5.) 

Bynkershoeck  (Qutfsc.  Jar.  Pub.,  bk.  1,  ch. 
3)  declares,  "  that  from  the  nature  of  the  war 
itself,  all  commercial  intercourse  ceases  be- 
tween enemies.  For  what  purpose  would 
trade  be  carried  on,  if,  as  is  clearly  the  case, 
the  iroods  of  enemies  brought  into  our  country, 
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are  liable  to  confiscation?  But  all  commercial  j  (De  Droit,  il  n'  ert  pan  permit  de  conferer,  ou  de 
intercourse  must  cease,  and  in  declarations  of  negocier  avec  lea  ennemis  de  Vestal),  and  he  re- 
war  this  mutual  commerce  is  interdicted,  and  fers  to  the  civil  law  (Dig.,  39,  5,  11).  which 
it  is  often  done  by  subsequent  edicts.  But !  makes  it  a  capital  offense  to  sell  articles  of 
although  there  be  no  special  prohibition  of  |  necessity  to  the  enemy,  and  to  the  French 
trading  with  the  enemy,  yet  it  is  forbidden  by  i  Ordinances  of  the  years  1543  and  1584,  which 
the  very  right  or  laws  of  war.  "Sometimes."  |  prohibit  absolutely  all  commerce,  direct  or  in- 
he  continues,  "  a  mutual  commerce  is  per-  I  direct,  with  the  enemy, 
mitted  generally  ;  sometimes,  as  to  certain  i  Valin,  in  his  commentaries  on  the  Ordinance 


453*  J  merchandise  only  ;  and  *s'ometimes, 
it  is  prohibited  altogether.  But  in  whatever 
manner  it  may  be  permitted,  whether  generally 


of  the  marine  (liv.  3,  tit.  6,  art.  3),  declares  that 
every  declaration  of  war  imports  always  an  in- 
terdiction of  commerce  between  the  subjects  of 


or  specially,  it  is  always,  so  far.  a  suspension  i  the  King  and  enemies  of  the  State,  whether 
of  the  vf&r ;  and  we  have  partly  a  state  of  the  trade  be  attempted  in  national  or  in  neutral 
war  and  partly  a  state  of  peace  between  the  vessels.  This  interdiction  of  trade  with  the 
subjects  of  the  two  states/'  |  enemy,  he  says,  as  being  a  matter  prejudicial 

Heineccius,  the  Professor  of  Law  at  Halle,  !  to  the  State,  includes  in  it  also,  of  clear  right, 
was  one  of  the  most  distinguished  civilians. that  i  a  prohibition  to  insure  enemy  property;  for, 
Germany  has  produced.  He  speaks  of  Bynk-  j  to  insure  the  goods  of  the  enemy,  or  to  send 
ershoeck  in  exalted  terms,  and  says  that  his  |  them  to  him,  directly  or  indirectly,  amounts  to 
merits  were  equally  great  in  the  republic  of  j  the  same  thing.  He  refers  also  to  the  ancient 
letters  and  in  that  of  his  country.  He  declares,  ;  Ordinances  which  had  been  cited  by  Cleirac  ; 
also,  explicitly,  in  his  ^realise  De  jure  principis  j  and  he  says,  in  another  place  (liv.  3,  t.  9,  art. 
circa  commerciorum  Itbertatem  teundatti,  sec.  12  j  7),  that  all  communication  of  the  subjects  of 
(Opera,  torn.  2,  part  2,  98),  that  all  commerce  i  the  King  with  the'enemy  is  strictly  forbidden 
ceases,  of  course,  with  the  enemy  ;  nor  can  it  j  under  pain  of  death. 

truly  be  permitted  that  we  should  enter  into  Emerigon  (torn.  1,  128)  considers  these  in- 
negotiations  with  those  with  whom  we  are  at  hibitions  of  insurance  of  enemy  property  as 
war,  since  there  can  be  no  safe  intercourse  be-  j  only  a  consequence  of  the  interdiction  of  com- 
tween  each  other,  and  we  hazard  personal  cap-  merce  contained  in  the  formula  of  the  declara- 
tivity  and  confiscation  of  property,  in  the  very  J  tions  of  war  ;  and  he  says  that  in  the  War  of 
attempt.  (Quod  ad  hontex  attinet,  cum  iis  omne  j  1756  the  insurance  of  English  property  was 
cessare  solet  commercium,  nee  fieri  prof ecto  potest:  \  held  in  the  French  courts  to  be  null  and  void  ; ' 
ut  cum  ittis  tieyoliemur,  quibus  cum  helium  geri-  j  yet  both  he  and  Valin  observe,  with  a  degree 
TOM*/  quum  nee  illia  ad  nos,  nee  nobia  ad  illos  ;  of  surprise,  that  English  insurances  of  French 
tutus  accexxux  sit  ;  et  perxoni*  captivitas,  rebus  {  property  were  continued.  I  shall  have  occa- 
publicalio  imminent,  si  in  hostico  deprehen-  sion,  presently,  to  show  that  these  English  in- 


dantur.) 

If  we  proceed  to  French  and  Spanish  au- 
thorities, on  the  subject  of  intercourse  and 
trade  with  an  enemy  in  time  of  war,  we  shall 
meet  with  the  same  language. 


surances  were  never  judicially  recognized  as 
lawful ;  and  it  cannot  but  excite  our  astonish- 
ment *that  such  insurances  were  ever  [*45*> 
hazarded,  after  the  English  declaration  of  war- 
in  1756,  which  (as  we  have  already  seen)  pro- 


Dr.  Robinson,  in  his  note  to  the  case  of  The  :  hibited  "  all  correspondence  or  commuuica- 
Cosmopolite,  4  Rob.  Adm.,/10,  refers  to  Boerius,  |  tion  with  the  French  King,  or  his  subjects." 
who  was  President  of  the  Parliament  of  Bor-  j  After  this,  it  would  appear  to  have  been  per- 
deaux,  in  the  early  part  of  the  16th  century,  j  fectly  idle  to  talk  of  the  legality  of  such  insur- 
and  who  records  the  concurrent  testimony  of  ances. 

several  European  states,  as  to  the  practice  of  The  Swedish  commercial  Ordinances  of  1750 
restraining  commercial  intercourse  with  an  j  (2  Magens,  256),  not  only  declared  all  insur- 
ettemy.  He  declares  it  to  be  the  general  j  ances  of  enemy  property  void,  but  prohibited 
opinion  of  jurists,  that  all  kind  of  commerce  j  the  same  under  a  heavy  penalty.  And  indeed, 
with  the  enemy  in  the  time  of  war  was  unlaw-  \  the  reason  of  war,  as  Bynkershoeck  observes 
ful — iwnliwt,tamlwitii*,quamillicitat,hostibuis'(Quce>st.Jur.  Pub.,  1,  ch.  21),  absolutely  re- 
deferre,  tempvre  yuerrtf..  quires  this  prohibition ;  for  what  else  is  it, 

In  the  French  treatise  Le  Guidon  (ch.  2,  sec.  says  he,  than  promoting  the  maritime  com- 
5)  it  is  declared,  that  the  subjects  of  the  King  j  merce  of  the  enemy  ?  His  observations  and 
cannot  lend  or  put  their  names  to  any  insur-  those  of  Valin  entirely  agree,  and  are  conclu- 
ance  of  property  belonging  to  his  enemies  ;  sive  on  this  point  ;  the  object  of  insurance  is, 
and  this  article  of  the  Guidon,  says  Cleirac  j  that  maritime  trade  may  be  carried  on  with  the 
( Us  et  Coutumex,  p.  197),  is  comformable  to  the  i  greatest  profit, and  with  the  least  loss,  and  there- 
ordinances  of  Barcelona  of  the  year  1484.  We  |  fore  these  insurances  are,  pn  every  principle,  to 
4.54*]  fiud  those  Spanish  Ordinances  *inserted  be  prohibited ;  nothing  is  more  directly  in  oppo- 
at  the  end  of  the  Conxolato  del  Mare  (Conxulat  sition  to  the  laws  of  war.  (Id  autem  adversari 
de  la  Mer,  par  Boucher,  sec.  1540),  where  it  is-|  belli  legibus,  plusquam  manifestum est.)  Bynker- 
declared,  that  if  the  cargo  of  a  ship  belong,  I  shoeck  says  that  it  would  require  an  uninter- 
in  whole  or  in  part,  to  enemies  of  the  King,  it  j  rupted  se'ries  of  judicial  decisions  to  confirm 
cannot  be  assured,  directly  or  indirectly,  at  i  such  a  usage,  and  that  the  States  General  of  the 
Barcelona.  And  Cleirac  (Ibid.),  who  published  |  United  Netherlands  acted  in  conformity  to  the 
his  work  as  early  as  1671,  says  that  of  right  it  \jus  belli,  when,  by  an  edict. of  1657,  they  pro- 
is  not  permitted  to  confer  or  to  negotiate  with  hibited  the  insurance  of  the.goodsof  the  Portu- 
the  enemies  of  the  State.  Nothing  can  be  more  guese,  with  whom  they  were  at  war,  and  when 
comprehensive  or  stronger  than  the  general  in- ;  they  issued  a  similar  edict,  in  regard  to  En- 
terdiction  which  he  lays  down  on  tins  subject  gland  in  1665,  and  in  regard  to  France,  in  1689, 
2(H  JOHNS.  REP.,  16. 


1819 


GUIS  WOLD  v.  WADDINGTON. 


455 


with  whom  they  were  at  war  at  those  respec- 
tive periods. 

It  may  be  proper  here  to  pause  for  a  mo- 
ment, and  consider  what  has  hitherto  been 
shown.  We  have  been  reviewing  the  opinions 
of  the  most  eminent  jurists,  and  the  usages  of 
the  most  distinguished  continental  nations  of 
Europe,  touching  the  lawfulness  of  any  com- 
merce or  communication  with  the  enemy  in 
time  of  war.  Our  researches,  hitherto,  have 
been  confined  to  the  European  continent ;  we 
have  not  scarcely  placed  even  a  foot  on  British 
ground  ;  and  yet  we  see  that  the  highest  au- 
thorities on  the  law  of  nations — Grotius,  Puf- 
fendorf.  Burlamaqui,  Yattel.  Bynkershoeck 
and  Heineccius,  and  a  series  of  more  subor- 
dinate and  local  opinions,  such  as  those  of 
Boerius,  Cleirac,  Valin  and  Emerigon,  and 
456*]  *the  Maritime  Ordinances  of  Spain, 
France,  Holland  and  Sweden,  unitedly  prove 
that  all  private  communication  and  commerce 
•with  an  enemy  in  time  of  war  are  unlawful, 
and  that,  by  the  mere  fact  and  force  of  the 
declaration  of  war,  all  the  subjects  of  the 
one  state  are  placed  in  direct  hostility  to  all 
the  subjects  of  the  other.  If  any  private 
negotiation  or  contract  whatever  be  admissi- 
ble, we  have  seen  it  can  only  be  in-  cases  of 
necessity,  as  in  the  case  of  ransom  bills, 
which  are  indeed  acts  of  intercourse,  but  such 
as  are  engendered  by  the  laws  and  violence  of 
war. 

We  come  now  to  look  into  the  decisions  of 
the  maritime  and  of  the  common  law  of  En- 
gland; and  independent  of  our  very  close  con- 
cern with  that  system  of  jurisprudence,  it 
cannot  but  be  interesting  to  learn  its  maxims 
and  policy  on  the  question  of  commercial  in- 
tercourse with  an  enemy  in  time  of  war.  If 
any  nation  truly  understands  and  wisely  pur- 
sues the  interests  of  commerce,  it  must  be 
Great  Britain.  Her  commercial  character  be- 
gan to  display  itself  to  the  admiration  of 
Europe,  as  early  as  the  reign  of  Queen  Eliza- 
beth, who  was  styled  by  her  contemporaries 
the  restorer  of  naval  glory  and  the  mistress  of 
the  Ocean.  Since  that  time,  the  nation,  by 
her  commerce,  her  arts  and  freedom,  has 
gradually  risen  to  the  highest  pitch  of  grandeur 
and  power  She  seems  almost  to  have  realized 
the  truth  of  that  great  maxim,  as  it  is  termed 
by  Huet,  and  with  which  Themistocles  and 
other  statesmen  of  antiquity  were  deeply  im- 
pressed, that  the  power  which  was  master  of 
the  sea  was  master  of  the  world.  (Hist,  du 
Commerce,  et  de  la  Navig.  des  Anciens,  par  M. 
Huet,  p.  92.)  And  if  her  rules  of  war  on  the 
subject  before  us,  are  the  same  as  those  of  the 
nations  on  the  continent,  we  can  have  no 
bettor  evidence  of  their  sound  policy,  and  no 
higher  sanction  afforded  to  their  authority. 

The  most  ancient  case  on  the  subject  which 
is  cited  in  the  English  law,  is  the  direction 
contained  on  the  Black  Book  of  the  Admiralty, 
that  inquiry  be  had,  or  inquisition  taken,  of 
all  persons  who  intercommune,  sell  or  buy 
with  any  of  the  enemies  of  the  King,  without 
the  special  license  of  the  King.  (Item  soit  en- 
quis  de  tout  ceux,  tjui  entrecommunent,  vendent 
#u  achetent  avec  aucum  des  enemii  de  iiotre  *eiy- 
457*]  neur*Le  Roi,  sans  license  especiale  du 
Hoi,  on  de  son  admiral.)  (1  Rough t. .  art.  3,  and 
note.)  This  book  is  a  curious  and  venerable 
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monument  of  antiquitv,  and  it  is  frequently 
appealed  to  by  the  English  judges  in  the  Ad- 
miralty, as  an  authority.  Mr.  Selden,  in  his 
notes  to  Fortescue  (De  Laud.  Leg.  Ang.,  ch. 
32)  says,  a  MS.  copy  of  it,  translated  into 
Latin  by  Roughton,  was  communicated  to 
him  by  Sir  Walter  Raleigh,  and  he  supposes 
it  cannot  be  ancienter  that  the  reign  of  Hen. 
VI.,  though  Sir  Leoline  Jenkins  says  it  is  cer- 
tainly pripr  to  the  reign  of  Edw.  III.  It  is  to 
me  evidence  that  any  communion  or  personal 
intercourse  with  the  enemy,  without  the  King's 
license,  was,  in  the  time  of  Edw.  II.  and  III., 
unlawful.  In  confirmation  of  this,  we  have 
the  case  at  common  law  of  13  Edw.  II  (B  R 
Roll.,  12,  cited  in  2  Roll.  Abr.,  173,  pi.  3),  in 
which  it  is  stated  that  the  Keepers  of  the 
Truce  gave  license  to  certain  men  to  sell  and 
buy  their  goods  in  Scotland,  which  was  then 
at  war  with  England,  and  the  merchants  on 
this  account  were  impleaded,  and  though  the 
license  was  held  void,  yet  they  were  pardoned 
by  the  King. 

These  two  ancient  and  contemporary  cases, 
taken  from  the  different  courts,  mutualhr  re- 
flect light  upon  and  add  strength  to  each  other. 

We  meet  with  scarcely  anything  on  the  sub- 
ject in  the  books  after  this  period  (though 
Brian,  ./.,  is  made  to  say  in  19  Edw.  IV.,  Bro. 
Abr.,  tit.  Den.  et  Allien,  pi.  20,  that  an  obliga- 
tion made  to  the  enemy  of  the  King  is  void) 
until  we  come  down  to  "the  latter  end  of  the 
reign  of  King  Charles  II.,  when  the  case  of 
The  East  India  Co.  v.  Sandys  was  discussed  in 
the  K.  B.  in  the  most  learned  and  elaborate  man- 
ner. The  case  is  verv  fully  reported  in  the  7th 
volume  of  the  State  Trials  (p.  493 ;  2  Show., 
366,  S.  C) :  and  though  the  point  directly  dis- 
cussed and  decided  was  concerning  the  valid- 
ity of  the  East  India  Company  Charter,  as  a 
mercantile  monopoly,  the  right*  of  the  subject 
to  trade  with  alien  friends  and  alien  enemies 
was  incidentally  but  fully  considered.  The 
counsel  engaged  in  that  cause  were  very  emi- 
nent men,  and  some  of  them,  after  the  period  of 
the  English  revolution,  added  luster  and  dig- 
nity to  Westminster  Hall.  It#vas  a  point  uni- 
versally conceded  by  them  all,  that  every  kind 
*of  trading  with  an  enemy  in  time  of  [*458 
war  was  unlawful.  Mr.  Holt  (afterwards  Lord 
Ch.  J.)  contended  that  no  subject,  by  the  law 
of  the  land,  could  lawfully  trade  with  the  sub- 
jects of  the  Great  Mogul,  without  the  King's 
license,  because  they  were  infidels,  and  all  in- 
fidels were  to  be  adjudged  enemies.  Mr.  Finch 
took  the  same  ground  ;  and  we  have  no  further 
concern  with  their  arsument,  than  to  show 
that  they  assume  as  the  basis  of  it,  that  if  the 
subjects  of  the  Mogul  were  enemies,  the  de- 
fendant could  not  trade  with  them  without  a 
special  license.  Mr.  Pollexfen  (afterwards 
Lord  Ch.  ./.)  asserted  that  "all  contracts  and 
dealings  with  alien  enemies  were  absolutely 
void,  for  that  they  were  not  capable  of 
making  any  contract."  The  words  of  the 
Attorney-General.  Sir  Robert  Sawyer,  are 
peculiarly  strong  and  precise  :  "  Having  con- 
sidered of  foreign  trade  with  aliens  in  amity, 
I  proceed  (he  observes)  to  consider  what  the 
law  determines  of  trade  and  commerce  with 
alien  enemies.  Here  the  consideration  is  far 
different  from  what  it  was  in  the  former  case  ; 
in  that  the  common  law  was  silent,  until  an 
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express  prohibition  by  the  King.  But  here 
the  common  law  is  a  prohibition  of  itself,  and 
is  at 'open  war  with  alien  enemies;  whether 
(he  continues)  the  commerce  with  alien  ene- 
mies without  license,  be  within  the  extent  of 
aiding  and  comforting  the  King's  enemies, 
within  the  Stat.  of  25  Edw.  III.,  I  shall  not 
at  this  time  argue  ;  but  it  may  be  worth  while 
for  the  interlopers  who  traffic  into  foreign 
nations,  not  in  amity  with  the  King,  without 
license,  well  to  consider  that  point.  Before 
the  Statute,  at  common  law,  it  was  criminal." 
"  But  (he  concludes)  I  need  not  labor  so  clear 
a  point,  which  was  not  opposed  by  the  de- 
fendant's counsel,  but  their  endeavor  was  to 
except  infidels  from  being  enemies." 

The  case  of  7  Edw.  IV.,  fol.  13,  was  cited 
and  admitted  to  be  good  law,  that  after  war 
was  declared,  any  subject  might  seize  the  per- 
sons and  goods  of  alien  enemies  who  were 
without  safe  conduct,  wherever  he  could  find 
them  ;  and  this  was  said  to  be  the  law  of  all 
nations. 

Not  one  of  the  counsel  in  the  cause  denied, 
but  all  conceded  that  the  law  forbade  all  trade 
and  commerce  with  the  enemy  in  war  ;  and 
the  Chief  Justice,  in  the  very  learned  opinion 
which  he  pronounced,  declared  that  eo  ipso 
459*]  that  war  was  *proclaimed,  all  public 
commerce  with  the  enemy  was  prohibited, 
and  that  the  declaration  of  war  was,  of  itself, 
a  prohibition  to  all  the  subjects  not  to  have 
any  commerce  or  trade  with  the  enemy.  Nay, 
he  said,  it  was  penal  for  any  of  the  King's 
subjects  to  trade  with  alien  enemies  without  a 
royal  license. 

This  great  and  interesting  case  which  I 
have  thus  particularly  marked,  as  containing 
a  clear  and  declared  sense  of  the  common  law, 
was  decided  in  1684  ;  and  we  can  have  no 
difficulty  after  this,  in  giving  full  faith  and 
credit  to  a  note  which  Lord  Mansfield  said 
(Gistv.  Mason,  IT.  R.,  84),  was  given  to  him 
by  Lord  Hardwicke,  of  a  reference,  in  King 
William's  time,  to  all,  the  judges,  whether  it 
was  a  crime  at  the  common  law  to  carry  corn 
to  the  enemy  ir%  time  of  war,  and  that  they 
were  of  opinion  it  was  a  misdemeanor.  Holt 
and  Pollexfen,  who  were  counsel  in  the  case  I 
have  just  cited,  were  probably  upon  the  Bench 
as  judges,  when  that  reference  was  made. 

By  the  marine  law,  trading  with  the  enemy, 
without  a  royal  license,  has  uniformly  been 
adjudged  cause  of  confiscation  of  the  property; 
and  we  have  a  series  of  decisions  in  the  En- 
glish Admiralty  on  this  point,  from  the  year 
1707,  down  to  this  day.  (See  the  cases  cited 
by  Sir  Wm.  Scott,  in  the  case  of  The  Hoop,  1 
Hob.,  165,  and  by  Sir  John  Nicholl,  in  his 
argument  in  the  case  of  Potts  v.  Bell,  8  T.  R., 
548.)  I  will  select  only  a  few  of  them,  show- 
ing the  vigor  of  the  rule  in  the  maritime 
courts,  and  the  extent  to  which  it  is  carried. 

In  the  case  of  The  St.  Philip,  decided  at  the 
Cockpit,  in  1747,  at  which  the  b>rd  Ch.  J.  of 
the  C.  B.  was  present,  the  Lords  not  only 
delared  the  rule  that  trading  with  an  enemy 
was  subject  to  confiscation,  but  they  refused 
to  give  the  claimants  liberty  to  prove  that  the 
goods  which  had  been  captured  and  con- 
demned, were  bought  before  the  war.  And 
in  EncotCs  case,  decided  in  1781,  it  appeared 
that,  before  the  war,  Escotthad  an  established 
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house  of  trade  in  Spain,  and  resided  there  for 
several  years,  until  his  return  to  England, 
when  the  war  broke  out  ;  that  the  cargo  in. 
question,  belonging  to  his  house,  had  been  left 
in  Spain,  until  a  favorable  opportunity  offered 
of  sending  it  to  London.  *It  was  [*46O 
shipped  on  board  a  neutral  ship  and  captured 
and  condemned  ;  this  was  no  more  that  an 
attempt  in  an  Englishman  to  remove  from  the 
enemy's  country  his  property  acquired  before 
the  war,  yet  his  claim  was  rejected  by  a  court 
at  which  was  present  Lord  Loughborough, 
the  Ch.  J.  of  the  C.  B.  In  the  argument, 
which  was  sanctioned  by  the  Court  of  Appeal* 
in  this  case  (see  1  Bos.  &  P.,  350,  note),  it  was 
declared,  that  after  actual  hostilities  between 
two  states,  all  trade  and  intercourse  between 
the  subjects  of  those  states  were  illegal,  even 
though  no  express  prohibition  of  trade  should 
be  issued  ;  because,  every  subject  is,  by  virtue 
of  his  allegiance,  obliged  to  assist  his  King  and 
distress  the  enemy,  to  the  utmost  of  his  abil- 
ities, and  not  to  aid  or  assist  them,  either  by 
trade  or  otherwise  ;  and  that  if  British  mer- 
chants were  permitted,  in  time  of  war,  to  import 
goods  from  the  ene"my's  country,  under  a  pre- 
tense that  the  articles  imported  were  their 
property,  and  deposited  in  their  warehouses 
prior  to  hostilities,  it  would  be  a  cover  to  a 
continued  trade,  and  operate  to  an  alarming 
degree.  The  case  of  The  Compte  de  Wohron- 
i  z°ff,  or  the  Irish  case,  was  decided  by  the 
Lords  of  Appeal  in  1781.  That  was  the  case 
of  the  importation  of  French  wines  from 
Bordeaux,  under  the  idea  that  the  govern- 
ment had  recognized  the  legality  of  the  traffic; 
and  the  evidence  of  that  recognition  was 
infinitely  stronger  than  the  inferences  to  be 
drawn  from  the  implied  admission  of  the 
remission  of  bills  by  the  cartel  ships  in  the 
present  case.  It  was  stated  in  that  case,  that 
the  Commissioners  of  the  Revenue  and  Excise 
in  Ireland  had  constantly  and  openly  permitted 
such  a  trade  to  be  carried  on  from  Bordeaux 
to  Dublin,  in  the  same  manner  as  before  hostil- 
ities, and  that  the  Irish  Legislature,  by  laying 
an  additional  duty  during  the  war  on  French 
wines  imported  between  1780  and  1781.  must 
have  indirectly  sanctioned  the  trade,  as  they 
could  not  have  intended  to  draw  a  revenue 
from  an  illegal  trade.  But  notwithstanding 
this  very  plausible  defense,  the  condemnation 
was  affirmed,  and  Lord  Loughborough,  Ch.  J. 
of  the  C.  P.,  was  present. 

The  case  of  The  Bella  Gutdita,  or  the  Grenada 
case,  decided  in  1785.  had  very  pressing  claims 
upon  a  relaxation  of  the  rules  of  war ;  the 
question  was,  whether  it  was  so  *un-  [*46 1 
lawful  in  a  British  subject  to  send  supplies  to 
the  British  plantations  in  the  Grenada  Islands, 
whilst  under  the  misfortune  of  a  temporary 
subjection  to  the  French,  as  that  a  confiscation 
of  the  property  was  a  consequence  of  the  mis- 
conduct ;  and  notwithstanding  it  was  urged 
that  the  proprietors  in  those  Islands  were  still 
British  in  principle  and  affection,  and  that 
those  Islands  would  be  condemned  to  absolute 
sterility  by  a  refusal  of  such  necessary  supplies 
yet  the  condemnation  of  the  cargo,  as  French 
property,  was  affirmed. 

When  war  is  announced,  it  arrests,  eo  in- 

stanti,  all  commercial  intercourse  ;  thus  in  the 

case  of  The  ElnigJieid,  decided  in  1795,  corn 

JOHNS.  REP.,  16. 


1819 


GRISWOLD  v.  WADDINGTON. 


had  been  shipped  by  a  British  and  Dutch 
house,  from  Rotterdam  to  Nantes,  in  Decem- 
ber, 1792,  before  hostilities  had  broken  out 
between  France  and  England.  The  ship  had 
been  prevented,  by  various  accidental  causes, 
from  putting  to  sea  until  the  9th  of  February, 
1793,  and  on  the  1st  of  February  war  had  been 
declared  against  England  and  Holland,  by 
France ;  the  cargo  was  held  to  be  lawfully 
condemned,  and  several  of  the  judges  at  law 
were  present ;  yet  it  is  a  remarkable  fact  that 
this  vessel  sailed  from  Holland  for  France,  on 
the  9th  of  February,  with  a  cargo  actually 
laden  in  time  of  peace,  and  it  was  not  until 
the  llth  of  February  (or  two  days  after),  that 
the  King  first  announced;  by  message  to  Par- 
liament, that  the  persons  exercising  the  powers 
of  government  in  France,  had  actually  de- 
clared war  against  His  Majesty  and  the  United 
Provinces.  It  would  be  impossible  to  cite 
a  case  in  which  the  rule  of  war,  punishing  all 
attempts  at  trade,  or  intercourse  with  an  ene- 
my, has  been  more  strictly  and  severely  ap- 
plied. 

I  will  notice,  for  the  present,  but  one  case 
more  of  these  decisions  of  the  Lords  of  the 
Admiralty,  upon  appeal.     In  the  case  of  The 
William,  decided  in  1795,  the  claimants  were 
British  merchants  residing  in  Grenada.    They  ] 
had  debts  owing  to  them  from  French  rner- 1 
chants  in  Guadaloupe,  and  which  had  been  j 
contracted  prior  to  the  war,  and  the  sugars  in  | 
question  had  been  received  in  payment  by  the  j 
agent  of  the  claimants,  and  shipped.  But  such  j 
a  remittance,  even  from  the  enemy,  and  for 
such  a  purpose,  was  held  unlawful ;  and  it 
was  urged  that  the  allowing  of  a  commerce 
462*]  *with  the  enemy,  even  for  the  specious 
purpose  of  withdrawing  property,  without  a 
previous  license,  would  be  opening  the  door  to 
treasonable  communications. 

These  cases  which  I  have  enumerated,  were 
decided,  it  is  true,  in  the  admiralty  courts.and 
under  the  sanction  of  the  maritime  law  ;  but 
can  there  be  any  material  distinction,  on  the 
rights  and  duties  of  the  subject,  between  the 
marine  law  and  the  common  law  of  the  land  ? 
We  have  seen  that  the  most  distinguished 
judges  of  the  courts  of  common  law  formed  a 
part  of  the  court  of  the  Lords  Commissioners 
on  appeal.  The  marine  law,  and  the  common 
law,  are  derived  from  the  same  source,  and 
supported  by  the  same  authority.  They  are 
distinct  parts  of  one  system,  diversified  as  to 
the  mode  of  proof,  and  the  nature  of  the  re- 
lief, but  agreeing  in  the  same  principles  of 
right  and  maxims  of  policy.  Prize  cases 
founded  on  illegal  intercourse,  naturally  be- 
long to  the  Admiralty,  and  are  appropriated 
to  that  jurisdiction,  as  was  lately  decided  by 
this  court  in  Novion  v.  Hattett,  ante,  p.  327. 
The  courts  of  common  law  will  rarely  have 
occasion  to  pronounce  on  the  case  of  illicit  in- 
tercourse with  the  enemy,  except  when  con- 
tracts founded  on  such  intercourse,  are  at- 
tempted to  be  enforced,  or  when  the  party  is 
called  to  answer  personally  for  his  miscon- 
duct. But  when  the  oracles  of  the  common 
law  have  been  appealed  to,  they  have  always 
spoken  in  a  harsh  tone,  and  with  clear  and 
decided  language.  This  appears  in  the  case 
from  Rolle,  of  trading  with  the  Scots,  who 
were  then  enemies ;  in  the  opinion  of  the 
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judges  in  King  William's  time ;  and  in  the 
language  of  the  Bar  and  Bench,  in  the  great 
case  of -the  East  India  Co.  v.  Sandys.  All  such 
contracts  and  dealings  are  declared  to  be  ut- 
terly void  ;  all  such  intercourse  to  be  penal  or 
criminal.  In  the  emphatical  language  of  Sir 
Robert  Sawyer,  the  common  law  is  at  open 
war  with  alien  enemies  ;  and,  with  the  excep- 
tion of  merchants  who  were  found  in  the 
realm  at  the  beginning  of  the  war,  and  were 
under  the  protection  of  Magna  CJuirta,  it 
seemed  to  be  everywhere  conceded  in  that 
great  case,  that  anyone  might  seize  alien  ene- 
mies and  their  effects,  wherever  they  could  be 
found. 

The  Admiralty  inflicts  all  the  punishment  in 
its  power,  when  it  decrees  a  confiscation  of  the 
goods.  This  was  so  *held  by  the  Com-  [*463 
missioners  on  appeal,  in  the  case  of  The  Eliza- 
beth of  Ostend,  in  1749,  when  they  decided,  in 
so  many  words,  that  a  British  subject  cannot 
trade  with  the  enemy  ;  and  two  judges  of  the 
K.  B.,  and  that  great  statesman,  the  elder  Pitt, 
were  present  at  this  decision. 

From  the  Admiralty,  we  will  recur  again  to 
the  courts  of  common  law,  and  pursue  the 
train  of  their  decisions. 

The  observations  of  T^ord  Ch.  Hardwicke.  in 
the  case  of  Henkle  v.  The,  Royal  Exchange  Aw. 
Co.,  1  Ves.,  317,  have  been  thought  favorable 
to  some  partial  and  undefined  intercourse  be- 
tween the  subjects  of  hostile  States. 

It  was  the  case  of  a  bill  to  correct  a  mistake 
in  a  policy  on  a  ship  from  London  to  Ostend, 
and  to  the  Canaries,  and  the  objection  was, 
that  it  was  an  illegal  trade  to  an  enemy's  port 
in  time  of  war.  The  words  of  the  ChtmceUor 
were,  "  that  no  determination  has  been  that 
insurance  on  enemy's  ships  during  the  war  was 
unlawful.  It  might  be  going  too  far  to  say 
all  trading  with  enemies  is  unlawful,  for  that 
general  doctrine  would  go  a  great  way,  even 
where  only  English  goods  were  exported,  and 
none  of  the  enemy's  imported,  which  may  be 
very  beneficial.  I  do  not  go  on  a  foundation 
of  that  kind,  and  there  have  been  several 
insurances  of  this  sort  during  the  war,  which 
a  determination  upon  that  point  might  hurt.  Aa 
to  insurance  on  wool,  transported  to  France, 
I  never  doubted  but  that  was  an  unlawful  con- 
tract." 

These  loose  and  almost  unmeaning  observa- 
tions were  made  in  November,  1749.  The 
Chancellor  refused  to  amend  the  policy.  It 
appeared  that  there  had  been  a  loss  by  capture, 
and  it  is  probable  this  was  the  very  case  of  the 
ship  Elizabeth  of  Ontend,  owned  by  a  person  of 
the  same  name,  Henkle,  and  where  the  Court 
of  Appeals,  consisting,  among  others,  of  Mr. 
Pitt,  and  two  judges  of  the  K.  B.,  had.  a  few 
months  before,  affirmed  the  capture  and  con- 
demnation, on  the  declared  ground  that  a 
British  subject  could  not  trade  with  the  enemy. 
Surely  these  idle  doubts  (for  they  are  nothing- 
more)  of  Lord  Hardwicke  are  not  entitled  to- 
the  least  consideration,  after  such  a  solemn 
judicial  decision  in  the  month  of  January  pre- 
ceding. And  indeed,  Sir  John  Nicholl,  speak- 
ing from  a  MS.  note  of  this  very  *case  [*4G4 
(cited  in  Potts  v.  Bell,  8  T.  R.,  556),  says  that 
Lord  Mansfield,  who  was  then  Solicitor  Gen- 
eral (and  who,  probably,  communicated  to- 
Lord  Hardwicke  all  his  embarrassments  and 
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doubt,  about  the  insurance  of  enemy  property), 
admitted  in  argument,  that  any  trading  with 
an  enemy  was  a  misdemeanor,  and  that,  by 
the  maritime  law,  it  was  a  cause  of  confisca-  i 
tion. 

When  Lord  Mansfield  considered  any  trad- ! 
ing  with  the  enemy  a  misdemeanor,  he  had 
reference  to  the  doctrine  of  the  common  law, 
and  we  may  be  perfectly  assured  he  never 
could  have  held  any  insurance  of  enemy  prop- 
erty to  be  lawful,  however  advisable  he  might 
deem  such  contracts,  on  the  ground  of  expe- 
diencj-  and  policy.  To  insure  enemy  property 
is  a  species  of  trade  and  intercourse  with  the 
enemy,  and  both  Valin  and  Bynkershoeck  (as 
we  have  already  seen)  agree  that  it  is  an 
indirect  mode  of  promoting  the  enemy's  com- 
merce. 

The  case  of  Bicord  v.  Bettenluim,  1  W.  Bl. , 
563  ;  3  Burr.,  1734,  was  in  the  K.  B.  in  the 
vear  1765,  and  arose  on  a  ransom  bill  taken  in 
the  preceding  war  ;  and  I  notice  the  case  here, 
only  for  the  language  of  the  counsel,  which  is 
proof  how  the  law  was  understood  at  that  day. 
Mr.  Dunning  asserted  that  the  subjects  of  hos- 
tile States  were  incapable  of  contracting  in 
time  of  war,  and  that  no  action  would  lie  on 
such  a  contract.  Mr.  Chambers  seemed  to 
concede,  on  the  other  side,  that  all  civil  and 
commercial  contracts  in  time  of  war  were  bad, 
but  undertook  to  show  that  a  ransom  bill  was 
not  an  illegal  contract,  for  that  it  could  only 
take  place  between  declared  enemies. 

In  Brandon  v.  Nesbit,  6  T.  R. ,  23,  the  suit 
was  on  a  policy  of  insurance,  brought  in  the 
name  of  an  English  agent,  for  his  principal, 
who  was  an  alien  enemy,  and  the  H.  B. 
decided  that  no  action  could  be  maintained, 
either  by  or  in  favor  of  an  alien  enemy. 

This  case  was  considered  as  giving  a  fatal 
wound  to  the  opinion  which  had  crept  in 
(though  without  any  authority  for  it),  that  the 
insurance  of  enemy's  property  was  legal.  If 
no  suit  could  be  brought  in  favor,  or  for  the 
benefit,  of  the  alien  enemy  on  such  a  policy,  it 
was  idle  to  talk  of  its  legality.  In  Bristow  v. 
465*]  Towers,  6  T.  R,  35,  which  *  was  de- 
cided immediately  afterwards,  the  insurance 
was  declared  to  be  on  goods  warranted  French 
property,  from  London  to  Dunkirk,  in  a  neu- 
tral ship.  The  question  on  the  legality  and 
policy  of  such  insurances  was  discussed  very 
much  at  large,  and  with  great  ability  and 
learning.  There  was  no  plea  of  alien  enemy, 
and  the  decision  of  the  court  was  upon  the 
strict  ground  that  the  insurance  of  enemy's 
property  was  illegal.  It  was  admitted  by  the 
counsel  for  the  plaintiff,  that  there  was  no 
case  in  point,  in  support  of  the  validity  of 
such  insurances,  and  the  argument  on  the 
other  .side  was  urged  by  Mr.  Park  (now  one 
of  the  judges  of  the  K.  B.),  with  conclusive 
and  irresistible  effect.  He  truly  observed  that 
the  Statutes  of  21  Geo.  II.  and  33  Geo.  III., 
against  such  insurances,  were  merely  accumu- 
lative of  penalties,  by  annexing  forfeitures 
and  imprisonment  to  the  common  law  prohi- 
bition of  such  transgression,  and  that  such  a 
species  of  traffic  made  bad  subjects,  by  setting 
their  interest  on  the  side  of  the  enemy.  The 
general  law  of  the  land  never  could  tolerate  a 
practice  which  might  lead  the  subject  into  so 
strong  a  temptation  to  betray  his  duty,  and 
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the  utmost  that  all  the  previous  cases  amounted 
to,  was  an  opinion  in  favor  of  the  expediency 
of  permitting  such  insurances  in  time  ot  war. 

The  case  of  Bell  v.  Gilson,  1  Bos.  &  P. ,  345, 
decided  a  few  years  afterwards  in  the  C.  B., 
held  that  the  insurance  of  goods  purchased  in 
ail  enemy's  country,  during  war,  by  a  British 
agent,  and  shipped  for  British  subjects,  was 
a  lawful  insurance.  The  judges  undertook 
to  take  this  case  out  of  the  general  rule,  and 
to  consider  it  not  an  insurance  on  enemy's 
property,  and  they  did  not  mean  to  decide 
that  it  was  lawful  to  traffic  during  war  with 
the  enemy's  country.  But  the  case  was  evi- 
dently carried  too  far,  and  was  subsequently 
overruled.  The  leaning  of  the  court  was  to 
allow  the  subject  to  bring  home  his  property 
from  the  enemy's  country,  after  the  war  had 
commenced,  which  had*  been  before  and 
which  has  been  since  held  unlawful,  without 
license  from  the  government.  This  case,  how- 
ever, is  deserving  of  notice  for  what  Mr. 
Justice  Buller  says  of  Lord  Mansfield's  opin- 
ion. '•  On  the  legality  of  insurances  of  ene- 
my's property,  I  never,"  says  he,  "  could  get 
Lord  Mansfield  to* reason.  *He  never  [*4O6 
went  beyond  the  ground  of  expedience,  and 
thought  it  for  the  interest  of  the  country  to 
insure  enemy's  property.  The  illegality  of 
such  underwriting,  is  now  pretty  well  settled." 

In  the  year  1800,  the  case  of"  Potts  v.  Bell, 
8  T.  R. ,  548,  was  brought  to  an  arguement  and 
decision  in  the  K.  B.,  and  it  put  an  end  for- 
ever, to  any  question  at  law,  as  to  the  legality 
of  trading  with  the  enemy  in  time  of  war. 

That  case  was  an  insurance  on  the  convey 
ance  of  goods  purchased  in  an  enemy's  coun 
try,  from  Holland  to  England,  and  it  was  de- 
cided that  trading  with  the  enemy  without  the 
King's  license  was  illegal.  It  was  held  to  be 
illegal  for  a  subject  in  time  of  war,  without 
license,  to  bring,  even  in  a  neutral  ship,  from 
an  enemy's  port,  goods  which  were  purchased 
by  his  agent,  resident  in  the  enemy's  country, 
after  the  commencement  of  hostilities. 

The  counsel  for  the  insurers,  upon  the  first 
argument,  was  Gibbs,  afterwards  Chief  Justice 
of  the  C.  B.,  and  he  laid  down  the  general 
doctrine,  that  by  the  common  law,  all  trading 
with  the  enemy  was  unlawful,  and  had  always 
been  held  so,  from  the  mischievous  conse- 
quences which  ensued  from  it,  and  that  the 
practice,  from  the  earliest  times,  of  granting 
licenses  by  the  Crown  for  such  an  intercourse 
in  particular  cases,  was  evidence  of  the  gen- 
eral rule.  Not  a  judicial  decision  to  the. con- 
trary was  produced  on  the  other  side  ;  but  on 
the  second  argument,  Sir  John  Nicholl,  the 
King's  Advocate,  brought  into  the  case  the 
whole  series  of  admiralty  decisions,  and  traced 
them  down  from  the  beginning  of  the  last  cent- 
ury.' He  shed  that  superior  light  and  learning 
upon  the  cause  which  were  to  be  derived  from 
the  greater  experience  and  more  enlarged 
views  of  the  civilians  of  the  Admiralty,  on 
these  topics  of  public  and  international  law. 
He  contended  that  trading  with  the  enemy 
was  not  only  illegal,  but  that  the  contract  of 
insurance  must  be  equally  illegal,  for  it  is  an 
indemnity  against  the  risks  attending  on  such 
trading.  War  puts  every  individual  of  the  re- 
spective governments,  as  well  as  the  govern- 
ments themselves,  into  a  state  of  hostility  with 
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•each  other.  There  is  no  such  thing  as  a  war 
for  arras  and  a  peace  for  commerce.  Trading 
supposes  the  existence  of  civil  contracts  and 
467*]  relations,  and  is,  therefore,  contra- 
dictory to  a  state  of  war.  It  is  criminal  in  a 
subject  to  aid  and  comfort  the  enemy,  and  it 
belongs  to  the  state  alone  to  balance  the  evils 
and  the  benefits  of  trade,  aud  to  grant  licenses 
to  particular  persons  when  the  exigency  of 
circumstances  may  require  it. 

This  argument  carried  conviction  to  the  un- 
derstanding of  the  court,  and  Lord  Kenyon 
said  that  the  reasons  and  authorities  were  so 
many,  so  uniform  and  conclusive,  to  show  that 
trading  with  the  enemy,  without  the  King's 
license,  was  illegal,  that  the  question  might  be 
-considered  as  finally  at  rest,  and  that  this  was 
a  principle  of  the  common  law. 

The  same  point  arose,  afterwards,  in  other 
shapes,  before  the  English  courts  of  common 
law,  and  the  same  doctrine  was  uniformly  de- 
clared. 

Thus,  in  the  case  of  Furtado  v.  Rogers,  3 
Bos.  &  P.,  191,  there  was  an  insurance  on 
French  property  previous  to  the  war,  and  even 
that  was  held  not  to  cover  a  loss  by  British 
capture,  after  the  war  was  renewed.  Lord 
Alvanley,  in  delivering  the  judgment  of  the 
court,  said  that  an  insurance  of  enemy's  prop 
erty,  as  well  as  all  commercial  intercourse 
with  the  enemy,  was,  at  common  law,  unlaw- 
ful, and  that  an  insurance,  though  effected  be- 
fore the  war,  made  no  difference,  as  a  foreign- 
er might  otherwise  insure,  previous  to  the 
war,  against  all  the  evils  incident  to  war.  He 
said  that  insurances  of  enemy's  property  had 
been  indulged,  but  never  were  legal,  and  were 
never  decided  to  be  legal.  And  in  the  case  of 
Kellner  v.  Le  Mesurier,  4  East,  396,  the  late 
Lord  Chief  Justice  Ellenborough  held  that 
these  insurances  were  not  only  illegal  and 
void,  but  repugnant  to  every  principle  of 
public  policy,  and  that  the  former  opinion  in 
favor  of  the  expediency  of  such  insurances 
had  never  yet  produced  one  single  judicial  de- 
termination in  favor  of  their  legality. 

Here  we  have,  then,  a  series  of  decisions  at 
law  touching  the  lawfulness  of  any  commer- 
cial intercourse  with  an  enemy,  in  which  the 
language  of  the  courts  appears  to  have  been 
consistent  and  decided  ;  and  the  question  to 
have  been  as  clearly,  uniformly  and  incontro- 
vertibly  settled,  as  we  can  possibly  expect  in 
any  case,  and  from  any  human  tribunals. 
468*]  *  We  will  now  cast  an  eye.once  more, 
upon  the  decisions  of  the  courts  of  admiralty, 
which,  it  will  be  recollected,  we  have  already 
followed  down  to  the  year  1796.  The  mari- 
time law  and  the  common  law  had  hitherto 
proceeded  with  equal  steps,  and  in  perfect 
harmony,on  this  interesting  question.  In  1798, 
Sir  Wm.  Scott  was  appointed  Judge  of  the 
High  Court  of  Admiralty,  and  from  the  un- 
common talent  and  learning,  as  well  as  purity 
and  taste,  so  conspicuous  in  his  decisions,  that 
court  excited  a  great  share  of  public  attention; 
and  dealing  chiefly  with  questions  of  universal 
concern,  it  spread  the  judicial  character  of  the 
English  throughout  the  civilized  world.  Judg- 
ing from  the  decisions  of  the  Supreme  Court 
of  the  United  States,  I  should  say  that  the 
authority  of  that  eminent  judge  stood  as  high 
.at  Washington  as  it  does  at  Westminster;  and 
JOHNS.  REP.,  16.  N.  Y.  R.,  6. 


there  is  scarcely  a  decision  of  his  on  the  gen- 
eral principles  of  national  law  but  what  has 
been  adopted  by  the  federal  courts,  even 
during  the  heat  and  tumult  of  the  late  war. 

In  the  case  of  T/ie  Hoop,  in  the  year  1799 
(1  Rob.,  196),  Sir  Wm.  Scott  discussed,  at 
large,  the  question  before  us,  and  reviewed  all 
the  authorities,  and  adverted  to  the  leading 
principles  of  reason  and  policy.  He  declared 
that  there  existed  a  general  rule  in  the  mari- 
time jurisprudence  of  the  country,  by  which 
all  trading  with  the  public  enemy,  unless  with 
the  permission  of  the  sovereign,  was  interdict- 
ed, and  he  showed  that  this  was  a  general  prin- 
ciple of  law  in  most  of  the  countries  of  Europe. 
The  sovereign  who  has  the  power  of  entirely 
removing  the  state  of  war,  has  the  power  of 
removing  it  in  part,  by  permitting,  where  he 
sees  proper,  that  commercial  intercourse  which 
is  a  partial  suspension  of  war.  There  may  be 
occasions  in  which  such  an  intercourse  may  be 
highly  expedient.  But  it  is  not  for  individuals 
to  determine  on  the  expediency  of  such  occa- 
sions. It  is  the  state  alone,  on  more  enlarged 
views  of  policy,  and  of  all  the  circumstances 
that  may  be  connected  with  such  an  inter- 
course, to  determine  when  it  shall  be  permit- 
ted, and  under  what  regulations.  No  prin- 
ciple ought  to  be  held  more  sacred  than  that 
this  intercourse  cannot  subsist  on  any  other 
footing  than  that  of  the  direct  permission  of 
the  state.  Who  can  be  insensible  to  the  con- 
sequences that  might  follow,  if  *every  [*469 
person  in  time  of  war  had  a  right  to  carry  on  a 
commercial  intercourse  with  the  enemy,  and 
under  color  of  that,  had  the  means  of  carry- 
ing on  any  other  species  of  intercourse  he 
might  think  fit  ?  The  inconvenience  to  the 
public  might  be  extreme.  Another  principle 
of  law  of  a  less  politic  nature,  but  equally 
general  in  its  reception,  and  direct  in  its  ap- 
plication, forbids  this  sort  of  communication  ; 
and  that  is  the  total  inability  of  an  enemy  to 
enforce  any  such  contract  by  suit.  In  the 
law  of  almost  every  country,  the  character  of 
alien  enemy  carries  with  it  a  disability  to  sue 
or  to  sustain,  in  the  language  of  the  civilians, 
a  personal  standi  in  judicio.  Even  in  the  case 
of  ransoms,  which  are  contracts  arising  ex  jure 
beUi,  and  tolerated  as  such,  the  enemy  cannot 
sue  in  his  own  name,  and  the  payment  must 
be  enforced  by  an  action  brought  by  the  host- 
age. A  state  of  things  in  which  contracts  can- 
not be  enforced  cannot  be  a  state  of  legal  com- 
merce. If  the  parties  who  are  to  contract 
have  no  right  to  compel  the  performance  of 
the  contract,  nor  even  to  appear  in  a  court  of 
justice  for  that  purpose,  can  there  be  a  stronger 
proof  that  the  law  imposes  a  legal  disability  to 
contract  ?  To  such  transactions  it  gives  no 
sanction  ;  they  have  no  legal  existence  ;  and 
the  whole  of  such  commerce  is  attempted 
without  its  protection  and  against  its  authority. 
The  legality  of  commerce  and  the  mutual  use 
of  courts  of  justice  must  be  inseparable. 

By  such  plain,  clear  and,  as  it  appears  to 
me,  masterly  reasoning,  did  Sir  William  Scott 
overthrow  the  notion  of  any  admissible  trade 
with  the  enemy,  without  the  authentic  and 
special  license  of  the  King.  The  rule,  he  con- 
tinues to  say,  is  so  firmly  established,  that  no 
one  case  exists  which  has  been  permitted  to 
contravene  it.  All  cases  of  that  kind  which 
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have  come  before  the  Supreme  Court  of  Ap- 
peals, have  received  a  uniform  determination. 
The  cases  prove  that  the  rule  has  been  rigidly 
enforced,  even  where  strong  claims,  not  mere- 
ly of  convenience,  but  of  necessity,  excused  it, 
on  behalf  of  the  individual.  It  is  difficult  to 
conceive  that  the  common  law  of  England  can, 
by  any  possibility,  be  otherwise,  for  the  rule, 
in  no  degree,  arises  from  the  transaction  being 
upon  the  water,  but  from  principles  of  public 
policy  and  public  law,  which  are  just  as 
*47O]  weighty  on  *the  one  element  as  on 
the  other.  The  court  has  no  power  to  depart 
from  the  law  on  this  subject  on  considerations 
of  compassion,  or  of  the  utility  of  the  particu- 
lar commerce.  The  property  engaged  in  such 
commerce  is  subjected  to  forfeiture  ;  and  the 
rule  was  unbendingly  applied  in  this  very  case 
of  Tlie  Hoop,  though  the  articles  imported 
from  Holland  were  of  essential  use  in  manu- 
factures, and  were  imported  under  an  assur- 
ance from  the  Commissioners  of  the  Customs 
in  Scotland,  that  they  might  be  lawfully  im- 
ported without  license,  under  the  Statute  of 
35  Geo.  III.  Sir  William  Scott  said  he  felt 
greatly  for  the  individuals,  who,  he  had  reason 
to  presume,  acted  ignorantly,  under  advice 
that  they  thought  safe  :  but  the  court  had  no 
power  to  depart  from  the  law  which  had  been 
laid  down. 

I  can  only  add,  upon  the  conclusion  of  that 
decision,  that  any  court  of  justice  that  can 
expound  the  law  with  such  admirable  per- 
spicuity, and  maintain  it  with  such  intrepid 
firmness,  in  spite  of  all  personal  feelings,  and 
of  the  hardships  and  compassion  of  the  case, 
must  impart  honor  to  the  country  in  which  it 
is  instituted,  as  well  as  command  the  confidence 
and  esteem  of  the  rest  of  mankind. 

Without  dwelling  particularly  upon  any 
more  of  these  Admiralty  cases,  I  shall  content 
myself  with  taking  notice  of  those  remarks  of 
Sir  William  Scott,  in  other  cases,  which  ap- 
pear to  be  strong  and  pertinent. 

Thus  in  the  case  of  The  Odin,  1  Rob.,  248, 
he  said  there  was  no  maxim  better,  or  more 
firmly  established,  in  the  maritime  law  of  that 
country,  than  that  no  subject  could  trade, 
directly,  with  the  public  enemv,  but  under  a 
license  authorizing  him  so  to  do  ;  and  in  the 
case  of  The  Cosmopolite,  4  Rob.,  8,  he  said  it 
was  perfectly  well  known  that  by  war  "all 
communication"  between  the  subjects  of  the 
belligerent  countries  must  be  suspended,  and 
that  "no  intercourse"  can  legally  be  carried 
on  between  the  subjects  of  the  hostile  states 
but  by  the  special  license  of  their  respective 
governments.  So,  again,  in  the  case  of  The 
JXeptunw,  5  Rob.,  403,  he  observed  that  a  dec- 
laration of  hostilities  naturally  carries  with  it 
an  interdiction  of  all  commercial  intercourse. 
It  was  the  natural  revsult  of  a  state  of  war,  and 
it  was  not  necessary  that  there  should  be  a 
special  interdiction  of  commerce  to  produce 
that  effect.  And  again,  in  The  Ooede  Hoop, 
47  1*|  *1  Edw.  Adm.,  328,  he  declared  that 
"a  state  of. war  was  a  state  of  interdiction  of 
communication."  It  was  a  law  not  peculiar  to 
that  country  but  one  which  obtained  very 
generally  among  the  states  of  Europe. 

There  are  only  one  or  two  more  cases,  in  the 
English  courts  of  common  law,  that  require 
our  attention. 
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In  the  case  Ex-parte  Boussmdker,  18  Ves.r 
71,  Lord  Chancellor  Erskine,  having  occasion, 
to  notice  this  subject,  observed  ' '  that  a  debt 
arising  from  a  contract  with  an  alien  enemy 
could  not  possibly  stand,  for  the  contract 
would  be  void.  But  if  the  two  nations  were 
at  peace  at  the  date  of  the  contract,  it  being 
originally  good,  upon  the  return  of  peace  the 
right  to  sue  would  survive."  The  Chancellor 
here  very  clearly  and  accurately  marks  the 
distinction  between  debts  contracted  before 
and  after  the  commencement  of  the  war  ;  and 
he  holds  the  latter  to  be  absolutely  void. 

In  Antoine  v.  Morsehead,  6  Taunt.,  237,  the 
Court  of  C.  B.  carried  the  allowance  of  a  con- 
tract with  an  enemy  to  a  considerable  length  ; 
but  it  was  a  case  of  necessity  created  by  the 
war,  being  a  bill  drawn  by  a  British  prisoner 
in  France,  on  his  son  in  England,  for  subsist- 
ence. The  bill  was  drawn'in  favor  of  another 
prisoner,  and  indorsed  to  an  alien  enemy,  wha 
was  allowed  to  recover  on  the  bill  after  "the  re- 
turn of  peace.  The  case  was  declared  to  be  an 
exception  to  the  general  rule,  and  to  be  found- 
ed on  the  extreme,  necessity  of  affording  sub- 
sistence to  a  prisoner  of  war.  It  has  nothing 
to  do  with  voluntary  intercourse  in  the  way  of 
mercantile  negotiation  and  trade.  The  case  of 
Wittison  v.  Patteson  et  al.,  7  Taunt.,  439;  1 
Moore,  133,  8.  C.,  is  the  last  I  shall  mention, 
and  it  contains  a  strong  determination  of  the 
same  Court  of  C.  B.  on  the  general  doctrine. 
It  was  made  as  late  -as  1817,  and  under  the 
cool  shade  of  peace. 

In  that  case,  a  Frenchman  at  Dunkirk,  in 
France,  in  time  of  war,  having  goods  in  the 
hands  of  the  defendants,  who  were  merchants 
at  London,  drew  three  bills  of  exchange  on 
the  defendants,  which  were  duly  remitted  and 
accepted  to  be  paid  when  the  goods  were  sold. 
The  goods  were  sold,  and  the  proceeds  re- 
ceived by  the  defendants.  The  bills  were  in- 
dorsed by  the  Frenchman  to  the  plaintiff,  an 
Englishman  residing  in  France.  Here  was, 
then,  the  case  of  bills  drawn  and  indorsed 
*by  a  Frenchman,  and  accepted  by  an  [*472 
English  house,  for  a  valuable  consideration, 
during  war,  and  the  suit  was  not  brought  un- 
til after  peace.  And  what  did  the  Court  of 
C.  B.  say  to  the  action  ?  It  is  illegal,  says 
Ch.  J.  Gibbs,  for  an  alien,  in  an  enemy's 
country  during  war,  to  draw  a  bill  on  a  sub- 
ject resident  in  England,  and  then  sue  him 
after  peace  for  the  amount  of  such  bill.  It 
gives  rise  to  a  communication  between  sub- 
jects of  both  countries,  which  ought  to  be 
avoided.  The  drawing  and  the  accepting  of 
the  bills  were  acts  in  themselves  illegal  ;  all 
communication  with  an  alien  enemy,  during 
war,  must  be  prohibited,  and  is  so  by  the  pol- 
icy of  the  law.  "  I  therefore,  most  reluctantly 
conclude,"  he  observes,  "  that  this  was  an  un- 
just .  traffic  with  subjects  of  an  enemy's  coun- 
try, although  there  is  no  apparent  dishonesty 
in  the  transaction."  Mr.  Justice  Dallas,  in 
giving  his  opinion,  said  that  all  trading  with 
an  enemy  was  illegal ;  that  every  contract  of 
trading,  direct  or  indirect,  was  of  itself  void, 
ab  initio.  War  puts  individuals  of  every  re- 
spective government,  as  well  as  the  govern- 
ments themselves,  into  a  state  of  hostility  with 
each  other.  The  trading  in  this  case  was  nec- 
essarily contradictory  to  a  state  of  war.  How 
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could  it  be  said  that  bills  of  exchange  drawn 
by  an  alien  enemy  on  a  subject  of  this  coun- 
try, during  the  time  of  war,  were  not  con- 
tracts ? 

We  here  take  our  leave,  for  the  present,  of 
the  English  courts.  There  is  an  entire  har- 
mony and  uniformity  of  decision,  and  that, 
too,  from  very  early  times,  between  their 
courts  of  maritime  and  common  law.  En- 
gland has  adopted,  and  steadily  asserted,  the 
same  universal  principle  which  we  have  seen 
laid  down  by  the  most  enlightened  jurists, 
and  put  in  practice  by  the  most  commercial 
nations  on  the  continent  of  Europe.  We  now 
return  with  pleasure,  from  the  other  side  of 
the  Atlantic,  to  look  into  the  laws  and  decisions 
of  this  country  ;  they  will  be  found  to  have 
adopted  the  European  rule  in  its  utmost  extent. 

The  United  States  have  been  engaged  in  two 
wars:  the  war  of  the  Revolution,  and  the  war 
which  was  declared  by  Congress,  in  June, 
1812.  The  sense  of  our  government  on  the 
subject  of  trade  and  intercourse  with  the 
enemy  has  been  fully  and  precisely  declared 
in  each  of  these  wars. 

473*]  *1.  As  to  the  Revolutionary  War. 
By  the  association  which  Congress  entered 
into  in  1774,  they  agreed,  in  behalf  of  the  then 
United  Colonies"  that,  from  and  after  the  10th 
of  September,  1775,  they  would  not,  directly 
or  indirectly,  export  any  merchandise  or  com- 
modity whatsoever  to  Great  Britain  or  her 
dependencies.  Though  the  war  had  actually 
commenced  before  this  resolution  was  to  oper- 
ate, yet,  as  our  independence  was  not  de- 
clared until  the  year  following,  the  war  had 
not  then  attained  that  solemn  form  recognized 
by  public  law  between  independent  nations. 
There  was  no  other  prohibition  of  trade  with 
Great  Britain  than  this  association,  until  that 
association  became  merged  in  the  new  char- 
acter and  the  new  relations  which  the  war 
assumed  by  the  Declaration  of  Independence. 

The  further  steps  taken  by  Congress  to  put 
a  stop  to  intercourse  with  the  enemy,  will 
appear  by  their  resolutions  from  time  to  time. 

In  June,  1778,  a  committee  of  Congress  was 
appointed  to  report  upon  the  means  of  pre- 
venting a  correspondence  by  letters  with  the 
enemy  ;  and  upon  their  report,  Congress  earn- 
estly recommended  to  the  several  States  to  take 
the  most  effectual  measures  to  put  a  stop  to  so 
"  dangerous  and  criminal  a  correspondence." 
(Jour,  of  Cong.,  Vol.  IV.,  p.  254.) 

The  criminality  of  the  correspondence,  which 
was  here  assumed,  must  have  arisen  solely 
from  the  fact  of  there  being  open  war  between 
the  United  States  and  Great  Britain  ;  and  it 
shows  •  the  sense  of  Congress,  that  even  an 
epistolary  intercourse  with  the  enemy,  in 
time  of  war,  was  unlawful  and  dangerous. 

In  November,  1780,  Congress  declared  that 
the  enemy  had  derived  great  supplies  of  pro- 
visions from  a  trade  with  the  adjacent  states, 
and  that  the  penalties  of  that  "  criminal  com- 
merce," by  the  existing  laws,  were  too  slight ; 
and  they,  therefore,  recommended  it  to  the 
Legislatures  of  the  several  states,  "according 
to  the  praptice  of  most  nations,"  to  inflict  cap- 
ital punishment  on  all  such  persons  as  should, 
directly  or  indirectly,  supply  the  enemy  with 
provisions  or  stores.  (Jour.  Cong.,  Vol.  VI., 
p.  163.) 
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In  March,  1781,  Congress  interfered  on  this 
subject,  with  *still  greater  solicitude,  [*474 
and  more  powerful  energy.  They  ordained 
"that  the  citizens  and  inhabitants  of  these 
United  States  be  strictly  enjoined  and  required 
to  abstain  from  all  intercourse,  correspond- 
ence, or  dealings  whatsoever,  with  the  sub- 
jects of  Great  Britain,  while  at  open  war  with 
these  United  States,  as  they  would  answer  the 
same  at  their  peril  ;  and  the  Executives  of  the 
several  states  were  called  upon  to  take  the 
most  vigilant  and  effectual  measures  for 
detecting  and  suppressing  such  intercourse, 
correspondence,  or  dealings,  and  bringing  the 
authors  thereof,  or  those  concerned  therein,  to 
condign  punishment."  (Jour.  Cong., Vol.  VII., 
p.  60.) 

This  resolution  must  have  been  declaratory 
of  the  sense  of  Congress  of  the  operation  of 
the  state  of  war.  The  persons  concerned  in 
any  intercourse  or  dealings  with  the  enemy 
to  answer  at  their  peril.  Now,  I  ask,  what 
peril,  unless  it  be  the  peril  of  the  common  law, 
which  Congress  had  already  declared  to  be 
one  of  our  indubitable  rights,  and  which  ren- 
dered all  such  intercourse  and  dealings  a  mis- 
demeanor ?  There  had  been  no  specific  pen- 
alty declared  ;  and  Congress  had  no  legislative 
or  judicial  powers  over  the  private  citizens  of 
.these  states.  The  appeal  here  was  not  to  the 
state  Legislatures  to  provide  laws  for  the  occa- 
sion. The  call  was  upon  the  state  Executives 
to  suppress  such  intercourse,  correspondence 
and  dealings,  and  to  bring  the  authors  to 
punishment.  The  state  Executives  had  no 
other  authority  than  to  execute  the  existing 
laws  ;  and  I  think  the  case  a  clear  and  demon- 
strable one,  that  in  the  opinion  of  that  grave, 
wise,  and  illustrious  assembly,  all  intercourse, 
correspondence,  and  dealings  with  an  enemy 
in  time  of  war,  were,  by  the  mere  force  and 
circumstance  of  war  itself,  unlawful. 

But  it  appears  that  Congress  was  still  dis- 
satisfied with  the  force  and  effect  of  the  gen- 
eral law  of  the  land,  on  the  subject  of  illicit 
intercourse  with  the  enemy.  By  their  resolu- 
tion in  June,  1782  (Jour.,  Vol.  VII.,  p.  301), 
they  recited  that  the  enemy  were  encouraging  a 
clandestine  traffic,  and  that  some  of  the  inhab- 
itants, prompted  either  by  a  sordid  attachment 
to  gain,  or  by  a  secret  conspiracy  with  the  ene- 
mies of  their  country,  were  "wickedly  en- 
gaged in  carrying  on  this  *illicit  traffic, "[*4  7 5 
whereby  a  market  was  provided  for  British 
merchandises,  the  circulating  specie  exported, 
&c.  They,  therefore,  recommended  to  the 
State  Legislature,  ",to  adopt  the  most  effi- 
cacious measures  for  suppressing  all  traffic 
and  illicit  intercourse  between  their  citizens 
and  the  enemy,  and  to  impress  on  the  citizens 
the  baleful  consequences  apprehended  by  Con- 
gress, from  a  continuance  of  this  illicit  and 
infamous  traffic." 

It  would  appear  to  me  to  be  impossible  to 
raise  even  a  doubt,  after  these  opinions  of 
Congress,  so  repeatedly  and  emphatically  ex- 
pressed, that,  during  the  course  of  our  Revo- 
lutionary War,  all  trading  and  intercourse 
between  our  citizens  and  the  enemy  were 
deemed  unlawful.  It  was  held  to  be  as  repug- 
nant to  the  maxims  of  sound  policy  as  it  was  to 
the  laws  of  war,  and  the  usage  of  nations.  To 
what  higher  or  to  what  purer  source  can  we 
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resort  for  the  declared  sense  of  this  country  ? 
Certainly,  no  assembly  of  statesmen,  in  any 
age  or  nation,  ever  displayed  a  more  constant 
spirit  of  wisdom  and  energy,  than  the  Con- 
gress which  guided  the  councils,  supported 
the  armies,  and  sustained  the  courage  of  their 
countrymen,  through  the  perilous  conflict  of 
the  Revolution. 

The  Legislature  of  this  State  made  new  and 
accumulative  provisions,  far  beyond  the  rules 
of  the  common  or  maritime  law,  in  order  the 
more  effectually  to  suppress  trade  with  the 
enemy.  Thus,  by  the  Act  of  the  8th  of  March, 
1779  (sess.  2,  ch.  28),  it  was  declared  that  all 
goods  which  should  be  brought  from  any  place 
within  the  power  of  the  enemy,  without  per- 
mission from  the  Executive,  should  be  liable 
to  seizure  and  forfeiture,  as  the  goods  of  the 
enemy.  This  provision  was,  perhaps,  no  more 
than  what  the  common  law,  and  the  marine 
law,  would  have  adjudged,  though  it  is  to 
be  observed  that  this  penalty  was  applied  to 
the  goods  of  every  person,  whoever  might 
be  the  person,  though  he  should  happen  to 
be  even  a  neutral,  or  an  American  citizen. 
The  confiscation  applied  to  every  possible 
case,  and  was  absolute.  The  only  fact  for 
inquiry  was,  did  the  goods  come  from  any 
place  within  the  power  of  the  enemy  ? 

The  2d  section  of  the  Act  went  a  great  deal . 
further,  and  declared,  not  merely  that  the 
476*]  goods  should  be  forfeited,  *if  captured 
on  the  passage,  or  in  transitu,  but  that  all 
sales  and  contracts  for  the  sale  of  goods, 
brought  from  places  within  the  power  of  the 
enemy,  and  clandestinely  introduced  for  sale 
within  this  State,  and  all  payments  for  the 
same,  and  all  notes  and  bonds  given  in  such 
payment,  should  be  null  and  void  from  the 
beginning. 

Our  Legislature,  on  this  occasion,  took  the 
lead  of  the  Continental  Congress  ;  for  this  Act 
was  prior  to  those  resolutions  of  Congress 
against  trade  with  the  enemy,  which  I  have 
mentioned.  And,  judging  from  the  severity 
of  these  provisions,  I  apprehend,  that  if  any 
person,  at  that  day,  and  before  that  law  was 
passed,  could  have  been  permitted  to  ask 
the  Senate  or  Assembly  of  this  State,  whether 
they  held  it  lawful  for  their  citizens  to  go 
voluntarily  and  enter  into  commercial  nego- 
tiations with  the  enemy,  the  answer  would 
have  been  one  which  would  have  chastised  the 
presumption  of  the  doubt. 

Another  Act  was  passed  on  the  13th  of  April, 
1782  (sess.  5,  ch.  39),  entitled  "An  Act  More 
Effectually  to  Prevent  Illicit  Trade  with  the 
Enemy."  By  that  Act,  all  goods  which  should 
be  brought  from  any  place  within  the  power 
of  the  enemy,  were  made  liable  to  seizure  and 
confiscation,  as  in  the  former  law.  But  this 
Act  was  full  of  severe  provisions  relative  to 
the  seizure,  disposal,  trial  and  sale  of  the  goods; 
and  I  think  it  cannot  be  doubted  that  this,  as 
well  as  the  former  Act,  was  made  in  confirma- 
tion of  the  injunctions  of  the  common  and 
marine  law  ;  and  that  they  only  superadded 
more  effectual  provisions  against  a  conduct 
which  was  already  unlawful. 

But  I  pass  from  the  cases  during  the  Revo- 
utionary  War  to  the  decisions  in  the  federal 
courts  in  the  late  war,  in  respect  to  trade  and 
intercourse  with  the  enemy. 
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In  the  case  of  Brown  v.  The  U.8.,8  Cranch, 
110,  the  question  decided  by  the  Supreme 
Court,  was  one  not  connected  with  the  pres- 
ent discussion  ;  and  I  only  notice  the  case 
for  the  sake  of  an  observation  of  a  learned 
judge  of  that  court,  whose  researches  have 
thrown  great  light  on  subjects  of  national  and 
maritime  law,  and  who  has  made  distinguished 
efforts  to  transfuse  the  prize  law  of  Europe 
into  the  law  of  this  country.  Mr.  Jii&iice 
Story  observed  that  *"  no  principle  [*477 
was  better  settled  than  that  all  contracts  with 
an  enemy  made  during  war  were  utterlv  void." 

The  case  of  The  Rapid  was  brought  before 
the  Supreme  Court  of  the  United  States,  on 
appeal  from  the  Circuit  Court  for  the  District 
of  Massachusetts,  and  was  decided  in  February, 
1814.  (8  Cranch,  155.)  It  is  a  very  strong 
case,  and  deserving  of  our  closest  attention  ; 
and  the  decision  of  the  Supreme  Court  in  that 
case,  and  the  doctrine  fairly  involved  in  that 
decision,  must  be  regarded  by  us  all  as  the 
undisputed  law  of  the  land. 

The  facts  were,  that  an  American  citizen  had 
purchased  a  quantity  of  English  goods,  in 
England,  before  the  war,  and  deposited  them 
on  an  island  belonging  to  the  English,  near  the 
Province  of  Maine.  Upon  the  breaking  out  of 
the  war,  he  sent  the  Rapid  from  Boston  to  the 
island,  to  bring  away  the  goods,  and  she  was 
captured,  on  her  return,  by  an  American 
privateer,  and  the  goods  were  condemned  as 
lawful  prize,  on  the  ground  that  this  was  a 
trading  with  the  enemy,  by  which  the  goods 
acquired  the  character  of  enemy's  property. 

We  may  advert  to  the  opinion  of  Judyt  Story, 
as  expressed  in  the  decision  of  this  cmise,  "in 
the  Circuit  Court  (1  Gal.,  295),  with  the  more 
confidence,  as  his  decree  was  afterwards 
affirmed.  He  said  that  "  it  must  be  considered 
as  a  settled  principle  of  maritime  and  national 
law,  that  all  trade  with  the  enemy,  unless  with 
the  permission  of  the  sovereign,  was  inter- 
dicted, and  subjected  the  property  engaged  in 
it  to  the  penalty  of  confiscation.  That  war 
put  every  individual  of  the  respective  govern- 
ments, as  well  as  the  governments  themselves, 
in  a  state  of  hostility  with  each  other.  That 
all  treaties,  contracts  and  rights  of  property 
were  suspended.  That  the  subjects  were  in 
all  respects  considered  as  enemies.  That  they 
might  seize  the  persons  and  property  of  each 
other.  That  they  have  no  power  to  sue  in  the 
public  courts  of  the  enemy  nation.  That  it 
becomes,  in  the  highest  degree,  criminal  to 
comfort  or  aid  the  enemy  ;  and  if  so,  what 
more  important  aid  can  be  afforded  than  by 
succoring  his  necessities  in  trade,  and  warding 
off  the  blows  aimed  against  his  manufactures 
and  commerce  ?  That  it  seemed  difficult,  for, 
a  moment,  to  sustain  the  opinion  that  trade 
*can  subsist  in  a  state  of  utter  hostility,  [*478 
or  that  contracts  and  credits  can  be  valid  when 
they  are  liable  to  confiscation,  or  that  property 
may  be  passed,  when  it  may  be  rightfully 
seized  by  the  mere  operations  of  war.  That 
the  principle  seems  to  have  been  assumed  from 
early  times,  and  acted  upon  by  almost  all  civ- 
ilized nations  ;  and  the  public  edicts  of  sover- 
eigns, prohibiting  all  commercial  intercourse, 
can  be  considered  in  no  other  light  than  as 
declaratory  acts  to  warn  their  subjects  against 
the  effects  of  illegal  conduct.  That  arguments 
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from  the  hardship  of  a  case  were  not  properly 
addressed  to  a  judicial  tribunal,  and  if  real, 
they  might  be  obviated  by  a  license  from  the 
government.  That  not  only  all  trading,  in  its 
ordinary  acceptation,  but  all  communication 
and  i»tercourse  with  the  enemy,  were  prohib- 
ited. That  it  was  nowise  important,  whether 
the  property  engaged  in  the  inimical  communi- 
cation be  bought  or  sold,  or  merely  transported 
and  shipped.  That  the  contamination  of  forfeit- 
ure was  consummate  the  moment  the  property 
became  the  object  of  illegal  intercourse." 

The  decision  founded  upon  this  reasoning 
was  brought  in  review  before  the  highest 
judicial  tribunal  in  the  United  States,  and  was 
argued  with  great  talent  and  learning.  The 
counsel  for  the  claimant  contended  that  there 
was  no  trading  with  the  enemy,  nor  any  com- 
mercial contract  or  transaction  between  the 
party  and  the  enemy,  as  the  goods  were  pur- 
chased and  paid  for  before  the  war.  There  was 
only  the  exercise  of  an  act  of  ownership  in 
removing  a  man's  own  property  from  the 
enemy's  country,  which  he  had  a  right  to  do. 
The  counsel  on  the  other  side  insisted  that  all 
intercourse  with  the  enemy  was  illegal,  and 
subjected  the  property  to  confiscation  as  prize. 
That  the  claimant  there  had  a  voluntary  inter- 
course with  the  enemy,  and  that  by  the  com- 
mon law,  and  the  maritime  codes  of  all  the 
European  nations,  all  intercourse  with  an 
enemy,  not  sanctioned  by  the  sovereign  power, 
was  prohibited.  That,  without  this  salutary 
provision,  a  wide  door  would  be  open  for  every 
species  of  treasonable  intercourse.  That  any 
commercial  intercourse  with  the  enemy,  was  a 
trading,  within  the  meaning  of  the  term  used 
in  prize  law,  and  for  the  very  obvious  reason, 
479*]  -*that  if  any  kind  of  commercial  inter- 
course was  permitted,  it  would  facilitate  the 
means  of  improper  correspondence. 

The  opinion  of  the  Supreme  Court  of  the 
United  States  was  delivered,  by  Mr.  Justice 
Johnson,  with  much  perspicuity,  decision  and 
strength.  He  observed  that  "  it  was  the  first 
case  in  which  that  court,  since  its  organization, 
had  been  called  upon  to  assert  the  rights  of 
war  against  the  property  of  a  citizen."  He  said 
that  "  by  the  war,  a  new  character  had  been 
assumed  by  the  nation,  which  involved  it  in 
new  relations,  and  imposed  a  new  class  of 
obligations  on  the  citizens,  and  subjected  them 
to  principles  of  public  law.  highly  penal  in 
their  nature,  and  too  little  understood." 

"As  to  the  nature  and  consequences  of  a 
state  of  war,  there  was  really,"  he  said,  "no 
difference  of  opinion  among  jurists.  In  the 
state  of  war,  nation  is  known  to  nation  only 
by  their  armed  exterior;  each  threatening  the 
other  with  conquest  or  annihilation.  The  in- 
dividuals who  compose  the  belligerent  states, 
exist,  as  to  each  other,  in  a  state  of .  utter  oc- 
clusion. If  they  meet,  it  is  only  to  combat. 
The  universal  sense  of  nations  has  acknowl- 
edged the  demoralizing  effects  that  would 
result  from  the  admission  of  individual  inter- 
course. The  whole  nation  are  embarked  in 
one  common  bottom,  and  must  be  reconciled 
to  submit  'to  one  common  fate.  Every  indi- 
vidual of  the  one  nation  must  acknowledge 
every  individual  of  the  other  nation  as  his  own 
enemy,  because  the  enemy  of  his  country. 
That  the  law  of  prize  was  part  of  the  law  of 
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nations,  and  that  by  trading,  in  prize  law,  was 
meant  not  merely  that  signification  of  the  term 
which  consists  in  negotiation  or  contract,  but 
the  object,  policy  and  spirit  of  the  rule  was 
to  cut  off  all  communication  or  actual'  loco- 
motive intercourse  between  individuals  of  the 
belligerent  states.  That  intercourse,  incon- 
sistent with  actual  hostility,  was  the  offense 
against  which  the  operation  of  the  rule  was 
directed." 

Here,  then,  we  have  the  final  consummation 
of  this  discussion,  and  the  sanction  of  the  doc- 
trine we  have  been  tracing,  solemnly  given  by 
the  highest  judicial  authority  in  the  United 
States.  It  reaches  to  all  interchange  or  trans- 
fer or  removal  of  property;  to  air  negotiation 
and  contracts;  to  all  communication;  to  all 
locomotive  intercourse;  to  a  *state  of  [*48O 
utter  occlusion;  to  any  intercourse  but  one 
of  open  hostility;  to  any  meeting  but  in  actual 
combat. 

Can  we,  then,  hesitate,  for  one  moment,  to 
pronounce  the  dealings  in  1814,  between  the 
Griswolds  and  H.  W.,  at  London,  as  stated  in 
the  account  current,  and  as  proved  by  the 
purchase  of  the  Antigua  bills,  to  have  been  a 
private  intercourse  and  commercial  negotiation 
unlawful  by  the  law  of  the  land.  The  Su- 
preme Court  did  not  carry  their  doctrine 
beyond  the  declared  practice  of  nations  and 
the  decisions  of  jurists.  All  the  authentic  and 
accurate  writers  on  national  law  had  laid  down 
the  rule,  that  in  war  the  subjects  of  each 
country  were  enemies  to  each  other,  and 
bound  to  regard  and  treat  each  other  as  such. 
We  have  seen  that  by  the  formal  declarations 
of  war  made  by  England,  and  by  other  powers, 
"all  correspondence  and  communication"  were 
prohibited.  Heineccius  says  the  individuals  of 
one  nation  cannot  negotiate,  that  is,  cannot 
transact  any  business  with  the  individuals  of 
the  other  when  at  war.  Cleirac  says  they  can- 
not lawfully  confer  or  negotiate  with  each 
other.  Valin  says  all  communication  is 
unlawful.  The  Black  Book  of  the  Admiralty 
says  that  they  cannot  intercommune  with  each 
other,  and  in  the  case  of  the  Eaxt  India  Co. 
v.  Sandys,  it  was  agreed  that  all  contracts  and 
dealings  with  an  enemy  were  unlawful.  In 
the  language  of  Sir  William  Scott,  there  is  a 
total  interdiction  of  communication;  and  in 
the  late  case  in  Taunton's  Reports,  the  draw- 
ing of  a  bill  of  exchange  was  held  to  be 
unlawful.  In  short,  the  resolutions  of  the 
Congress  in  the  American  war  'reached  to  all 
intercourse,  correspondence  and  dealing.  Noth- 
ing new  was,  therefore,  laid  down  by  the 
Supreme  Court  of  the  United  States;  nothing 
but  what  had  been  adopted  in  all  preceding 
wars;  nothing  but  what  was  built  upon  the 
accumulated  wisdom  of  ages. 

I  will,  however,  take  notice  of  one  more 
decision  of  the  Supreme  Court,  no  less  strong 
and  pointed  on  the  question  before  us.  It  was 
the  case  of  The  Julia,  8  Cranch,  181,  which, 
daring  the  war,  carried  a  cargo  of  provisions 
from  Baltimore  to  Lisbon,  and  was  captured 
on  her  return  passage,  with  a  cargo  of  salt, 
being  the  proceeds  of  the  outward  cargo.  She 
was  taken  by  an  American  frigate,  and  con- 
demned, at  Boston,  as  good  prize,  because  she 
sailed  under  a  license  and  *passport  [*481 
from  a  British  admiral.  She  had  no  intercouse 

213 


481 


COURT  OP  ERRORS,  STATE  OP  NEW  YORK. 


1819 


whatever  with  the  British  at  Lisbon,  but  the 
license  was  issued,  within  our  territory,  by  a 
British  agent. 

On  the  single  ground  of  this  license,  the 
vessel  was  captured  and  condemned,  and  the 
opinion  of  the  Supreme  Court  of  the  United 
States  was  delivered  by  Mr.  Justice  Story.  He 
laid  down  "as  a  fundamental  proposition, 
that  in  war,  all  intercourse  between  the 
subjects  of  the  belligerent  countries  was 
illegal,  unless  sanctioned  by  the  authority  of 
the  government,  or  in  the  exercise  of  the  rights 
of  humanity;  that  the  rule  extended  to  every 
species  of  intercourse  and  communication, 
direct  or  indirect;  that  it  was  a  necessary 
result  of  a  state  of  war,  to  suspend  all  nego- 
tiations and  intercourse  between  the  subjects 
of  the  two  states,  and  to  place  every  subject 
in  hostility  to  the  adverse  party.  The  subject 
is  bound,  by  every  effort  of  his  own,  to  assist 
his  own  government,  and  to  counteract  the 
measures  of  its  enemy.  Every  aid,  therefore, 
by  personal  Communication,  or  by  other  inter- 
course, which  shall  take  off  the  pressure  of 
the  war,  or  foster  the  resources  or  increase 
the  comforts  of  the  enemy,  is  strictly  inhibited. 
No  contract  is  considered  as  valid  between 
enemies,  so  as  to  give  them  a  remedy  in  the 
courts  of  either  government."  "The  ground 
upon  which  a  trading  with  the  enemy  is  pro- 
hibited, is  not  the  criminal  intentions  of  the 
parties  engaged  in  it,  or  the  direct  and  im- 
mediate injury  to  the  state.  The  principle 
is  extracted  from  a  more  enlarged  policy, 
which  looks  to  the  general  interests  of  the 
nation,  which  may  be  sacrificed  under  the 
temptation  of  unlimited  intercourse,  or  sold 
by  the  cupidity  of  corrupted  avarice."  "If 
such  licenses  be  (as  it  is  stated)  an  article  of 
sale,  I  beg  to  know,"  he  observes,  "in  what 
respect  they  can  be  distinguished  from  the  sale 
of  merchandise?  If  purchased  directly  of  the 
British  government,  would  it  not  be  a  traffic 
with  the  enemy?  If  purchased  indirectly,  can 
it  change  the  nature  of  the  transaction?  If 
such  licenses  be  a  legitimate  article  of  sale, 
will  they  not  enable  the  British  government  to 
raise  a  revenue  from  our  citizens?  Can  a  part 
of  the  people  claim  to  be  at  peace  while  the 
residue  are  involved  in  war?  It  is  unlawful, 
in  any  manner,  to  lend  assistance  to  the  enemy, 
482*]  by  attaching  ourselves  *to  his  policy, 
sailing  under  his  protection,  facilitating  his 
supplies,  and  separating  ourselves  from  the 
common  character  of  our  country." 

I  may  now  be  permitted  to  ask,  whether  the 
purchase  of  bills  on  England,  and  especially 
of  government  bills,  and  making  deposits  with 
a  mercantile  house  there,  be  not  negotiation 
and  traffic,  and  that  too  of  a  pacific  and  mer- 
cantile character?  In  the  language  of  the 
Supreme  Court,  was  not  the  purchase  of 
British  government  bills,  enabling  that  govern- 
ment to  raise  a  revenue  from  amongst  us?  And 
did  not  the  remission  and  deposit  of  funds  in 
the  British  capital  amount  to  a  dangerous 
intercourse,  by  cherishing  the  resources,  and 
relieving  the  wants  of  the  enemy?  Was  not 
H. .  W.  left  at  liberty  to  apply  these  funds  of 
the  plaintiffs,  just  as  he  pleased,  in  every 
species  of  active  commerce?  We  have  evidence 
before  us  that  he  was  engaged  in  large  specu- 
lations during  the  last  years  of  the  war;  and 
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what  evidence  have  we  that  these  very  funds 
were  not  so  employed? 

But  it  is  said  that  the  purchase  and  remission 
of  bills  to  England  was  innocent  and  lawful, 
and  that  a  debtor  may  make  remittances  in 
that  way  to  his  creditor;  or,  at  least,  that  he 
may  make  remittances  by  way  of  deposit, 
until  he  shall  have  an  opportunity  to  draw,  or 
until  it  suits  his  convenience  to  apply  the  fund. 
I  am  persuaded  that  there  is  no  color  in  the 
books,  nor  any  foundation  in  principle,  for 
this  distinction.  It  is  commercial  intercourse; 
it  is  negotiation;  it  is  communication  with  the 
enemy;  and  everything  of  this  nature  is  pro- 
hibited. It  holds  out  all  the  inducements  to 
the  party  arising  from  the  love  of  traffic,  of 
speculation  and  of  gain,  to  meet  the  wishes  of 
the  enemy,  and  to  swerve  from  the  duty  which 
he  owes  to  his  country.  How  do  we  know 
that  even  the  shifting  of  funds  from  Antigua 
to  London  was  not  auxiliary  to  the  enemy's 
views?  There  may  be  a  trade  in  bills  as  well 
as  .in  goods  or  commodities;  they  are  bought 
and  sold  in  the  market  like  other  articles; 
and  the  purchase*  of  government  bills  of  the 
enemy  enhances  the  value  of  them,  and  sus- 
tains the  credit  of  the  enemy.  How  came 
British  government  bills  •  for  sale,  unless  that 
sale  was  dictated  by  the  wishes  and  wants  of 
the  enemy?  The  district  judge  of  Massachu- 
setts, in  the  case  of  TJie  Hiram,  was  induced 
to  think  an  intercourse  *with  the  [*483 
enemy  to  that  extent  was  lawful;  but  it  is  to 
be  observed  that,  in  that  same  case,  lie  also 
held  that  sailing  under  an  enemy's  license  was 
lawful,  and  that  the  decision  was  made  before 
the  Supreme  Court  of  the  United  States  had 
settled  any  of  these  cases  relative  to  trade  and 
intercourse  with  the  enemy.  The  opinion  of 
the  district  judge  must  be'considered  as  com- 
pletely overruled  on  both  points  by  the  decis- 
ions which  we  have  reviewed.  They  are 
absolutely  irreconciable  with  each  other.  I 
think  I  may  venture  to  hazard  the  assertion, 
without  any  imputation,  after  the  examination 
which  has  been  given  to  the  subject,  that  there 
is  no  authority  in  law,  whether  that  law  be 
national,  maritime  or  municipal,  for  any  kind 
of  private,  voluntary,  unlicensed  business, 
communication  or  intercourse  with  an  enemy. 
It  is  all  noxious,  and  in  a  greater  or  less  degree, 
it  is  all  criminal.  Every  attempt  at  drawing 
distinctions  has  failed;  all  kind  of  intercourse, 
except  that  whith  is  hostile,  or  created  by  the 
mere  exigency  of  war  and  necessity  of  the 
case,  is  illegal.  The  law  has  put  the  sting  of 
disability  into  every  kind  of  voluntary  com- 
munication and  contract  with  an  enemy, 
which  is  made  without  the  special  permission 
of  the  government.  There  is  wisdom  and 
policy,  patriotism  and  safety  in  this  principle, 
and  every  relaxation  of  it  tends  to  corrupt  the 
allegiance  of  the  subject,  and  prolong  the 
calamities  of  war. 

The  idea  that  any  remission  of  money  may  be 
lawfully  made  to  an  enemy  is  repugnant  to  the 
very  rights  of  war,  which  require  the  subjects  of 
one  country  to  seize  the  effects  of  the  subjects  of 
the  other.  The  property  so  remitted,  if  in  cash, 
or  in  any  tangible  subject  would  become  a  just 
cause  of  seizure  while  on  its  passage.  An  alien 
enemy  has  no  right  of  action  during  war.  and 
he  cannot  sue,  because  it  would  be  drawing  re- 
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sources  out  of  the  country;  how  then  can  it  be 
lawful  to  make  remittances  to  him  ?  The  law 
that  forbids  intercourse  and  trade  must  equally 
forbid  remittances  and  payments.  On  any 
other  supposition  the  propositions  would  be 
inconsistent  with  each  other.  We  have  a  high 
.authority  on  this  very  point,  pronounced  by 
Ch.  J.  M'Kean,  of  the  Supreme  Court  of  Penn- 
484*]  sylvania,  in  the  case  *of  Hoare  v.  Allen, 
2  Dall.,  102.  That  case  arose  out  of  the  Revo- 
lutionary War  and  was  decided  in  1789.  The 
question  was,  whether  interest  was  recoverable 
on  a  British  debt  during  the  war.  The  counsel 
for  the  defendant  contended  that  all  inter- 
course was  at  an  end  and  that  no  remittance 
could  have  been  made  during  the  war.  The 
counsel  on  the  other  side  said  that  payment 
might  have  been  made  lawfully  at  any  time  in 
bills  of  exchange.  Thus  was  this  very  point 
brought  before  the  court  ;  and  it  was  held  by 
all  the  court  that  the  exportation  of  commodi- 
ties to  Great  Britain  during  the  war  was  un- 
lawful ;  and  that  it,  therefore,  became  unlaw- 
ful to  make  any  remittances  to  the  enemy. 
That  the  defendant  could  not  have  paid  the 
money  to  the  plaintiff ,  who  was  an  alien  enemy, 
without  a  violation  of  the  laws  of  his  country, 
and  of  the  laws  of  nations.  "That  a  remit- 
tance in  bills  of  exchange  would  have  fur- 
nished the  enemy  with  the  means  of  carrying 
on  the  war  within  the  bowels  of  the  country, 
without  bringing  any  money  into  it.  It  was 
well  known,"  says  the  court,  "that  the  bills 
drawn  by  the  British  army  were  the  prin- 
cipal bills  that  were  bought  and  sold.  The 
defense  of  the  defendant  was,  consequently, 
allowed. 

Thus  we  have  a  plain  and  decisive  authority 
on  this  very  point,  holding  that  payment  and 
remittances,  even  in  bills  are  unlawful  in  war, 
and  that,  too,  by  the  law  of  nations. 

In  confirmation  of  the  doctrine  of  that  case, 
we  have  the  decisions  of  Judge  Washington, 
recently  made  in  the  Circuit  Court  of  the 
United  States  for  Pennsylvania.  (Conn  v. Penn, 
and  Deniston  &  M'Oregor  v.  Imbric,  April  and 
May,  1818.)  He  has  there  decided  that  a  debtor 
cannot  make  remittances  to  his  creditor  belong- 
ing to  a  nation  at  war  with  us,  without  violat- 
ing his  allegiance,  because  there  is  a  prohibi- 
tion of  all  intercourse  with  an  enemy  during 
the  war.  But  if  that  creditor,  though  a  sub- 
ject of  the  enemy,  have  a  known  agent  here, 
the  payment  may  be  made  to  him,  but  then 
the  agent  cannot  lawfully  remit  the  money  to 
bis  principal. 

I  have  thus  given  the  question  arising  on  the 
legality  of  the  contract,  on  which  this  suit  is 
brought,  the  fullest  consideration  in  my  power; 
And  I  have  arrived  with  entire  satisfaction  at 
48o*]  *the  conclusion,  that  it  is  an  unlawful 
•contract  and  cannot  be  sustained  in  a  court  of 
law. 

Much  of  the  interesting  argument  in  this 
•cause,  on  the  part  of  the  plaintiffs,  would  be 
properly  addressed,  in  time  of  war.  to  the  exec- 
utive power  of  the  country.  It  is  the  business 
of  government  and  not  of  courts  of  justice,  to 
relax  the  rules  of  war.  The  power  that  de- 
clares or  carries  on  war  may  soften  its  evils 
to  every  extent  consistent  with  the  public 
interest,  of  which  it  is  in  this  instance,  the 
•exclusive  judge.  It  is  its  bounden  duty  to 
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make  war  fulfill  its  end  with  the  least  possible 
mischief,  and  to  hasten  the  blessings  of  peace. 

But  we  are  met  with  the  objection  that,  admit- 
ting the  contract  to  be  illegal,  the  defense  can- 
not be  set  up  by  the  defendant  because  he  was, 
by  his  partner  H.  W.,  a  party  to  such  contract, 
and  to  raise  such  an  objection  would  be  a 
breach  of  faith. 

There  are  several  answers  to  be  given  to  this 
objection. 

In  the  first  place,  the  defendant,  Joshua  W., 
was  certainly  no  party  in  fact  to  the  dealings  con- 
tained in  the  account  current.  If  he  is  respon- 
sible at  all,  it  can  only  be  on  the  technical 
ground  that  the  partnership  continued  during 
the  war  from  the  want  of  due  public  notice 
of  its  dissolution.  He  had  not,  in  fact  and  in 
truth,  any  dealings  with  his  brother  during  the 
year  1814,  nor  any  dealings  (as  far  as  this 
cause  is  concerned)  with  either  of  the  plaintiffs. 
His  obligation  to  pay,  if  any  such  there  be, 
arises  from  the  construction  of  the  laws  ;  his 
faith  and  conscience  were  never  pledged  for 
the  payment  of  this  debt,  and  the  case  affords 
no  color  of  reason  for  the  conclusion  that 
Joshua  W.  had  any  interest  in  or  derived  any 
emolument  from  the  dealings  of  1814.  To 
impute  any  actual  breach  of  faith  in  him,  by 
this  defense,  would  be  manifestly  unjust. 

In  the  next  place,  the  objection  can  only  apply 
to  the  case  in  which  the  defendant  is  equally 
guilty  with  the  plaintiffs,  and  no  possible 
guilt  can  be  imputed  to  the  defendant.  He  was 
not  concerned  in  this  intercourse  and  trade. 
The  communications  and  negotiations  were  all 
direct  between  the  plaintiffs  and  Henry  W., 
and  never  did  a  defendant  appear  *bef  ore  [48G 
a  court  with  better  pretensions  to  take  advan- 
tage of  the  illegality  appearing  on  the  face  of 
the  demand. 

Again  ;  as  the  Lord  Chancellor  of  England 
said,  in  the  late  case  of  Evans  v.  Richardson, 
here  is  a  trading  between  American  citizens 
and  an  English  subject  during  time  of  war, 
in  fraud  of  the  laws  of  the  country,  and  if  the 
party  has  not  set  up  the  objection,  the  court 
will  set  it  up. 

If  every  defense  was  to  be  deemed  perfidious 
which  was  made  to  defeat  an  illegal  contract, 
and  was  upon  that  ground  to  be  overruled, 
what  would  become  of  the  plea  of  the  Statute 
of  Usury,  or  of  the  Statute  of  Gaining,  or  of 
any  other  plea  setting  up  the  law  of  the  land 
against  a  contract  which  had  violated  it  ?  So 
broad  an  objection  is  not  to  be  endured.  Lord 
Hardwicke  disregarded  it  in  the  case  in  1  Ves. , 
317.  •"  Several  cases,"  says  he,  "  at  common 
law  and  in  equity,  have  gone  upon  this,  that  if 
the  contract  relates  to  an  illicit  subject,  the 
court  will  not  so  encourage  an  action  as  to 
give  a  remedy.  Nor  is  it  any  answer  that  the 
defendant  knew  of  this  illegality,  for  this 
answer  would  serve  in  all  these  cases."  Lord 
Mansfield  placed  the  defense  on  true  grounds, 
in  Holman  v.  Johnson,  Cowp.,  343.  "The 
objection,"  he  observes,"  that  a  contract  is  im- 
moral or  illegal  is  not  allowed  for  the  sake  of 
the  defendant.  It  is  founded  on  general  prin- 
ciples of  policy.  No  court  will  lend  its  aid  to 
a  man  who  founds  his  cause  of  action  upon  an 
immoral  or  an  illegal  act :  ex  dolo  malo  non 
oritur  actio.  If  from  the  plaintiff's  own  stating 
or  otherwise,  the  cause  of  action  appears  to 
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arise  from  a  transgression  of  a  positive  law  of 
the  country,  the  court  will  not  lend  their  aid." 

It  would  be  difficult  to  state  any  principle  of 
law  more  plainly  founded  in  common  sense 
and  true  policy  than  that  which  declares  that  a 
plaintiff  must  not  appear,  from  his  own  show- 
ing, to  have  infringed  the  law  of  the  land  ;  and 
if  he  does,  he  cannot  avail  himself  of  the  law 
to  enforce  a  contract  made  in  opposition  to 
law.  The  plaintiff  must  recover  upon  his  own 
merits,  and  if  he  has  none,  or  if  he  discloses  a 
case  founded  upon  illegal  dealing  and  founded 
on  an  intercourse  prohibited  by  law,  he  ought 
not  to  be  heard,  whatever  the  demerits  of  the 
defendant  may  be.  There  is,  to  my  mind, 
something  monstrous  in  the  proposition  that  a 
487*]  *court  of  law  ought  to  carry  into  effect 
a  contract  founded  upon  a  breach  of  law.  It  is 
encouraging  disobedience,  and  giving  to  dis- 
loyalty its  unhallowed  fruits.  There  is  no 
such  mischievous  doctrine  to  be  deduced  from 
the  books.  There  are  cases  in  which  a  contract 
fair  and  lawful,  as  between  two  individuals 
who  are  parties  to  it,  is  not  to  be  contaminated 
by  other  transactions  which  might  precede,  or 
which  might  be  the  result  of  the  contract.  But 
even  if  an  agent  be  a  party  to  an  original  trans- 
action, and  the  money  in  his  hand  be  the  pro- 
ceeds of  the  illegal  contract,  no  recovery  can 
be  had.  (See,  on  this  subject,  Lord  Kenyon, 
and  Ashhurst,  /. ,  in  Taylor  v.  Blair,  3  T.  R., 
454;  Rooke,  «/.,  in  1  Bos.  &  P.,  296;  Story,  «/., 
in  Poles  v.  Mayberry,  2  Gallis.,  560;  Hunt 
v.  Knickerbocker,  5  Johns.,  327:  Hodgson' v. 
Temple,  5  Taunt.,  181  ;  Faikney  v.  Reynous,  4 
Burr.,  2069  ;  Petrie  v.  Hannay,  3  T.  R.,  418  ; 
and  the  disapprobation  of  those  two  cases  in 
14Ves.,  192,  Ex-parte  Daniels.)  Lord  Alvanley 
lays  down  the  true  rule  in  Monkv.  Abel,  3  Bos. 
&  P.,  35,  when  he  declares  that  "  the  principle 
to  be  extracted  from  the  cases  on  this  subject 
is,  that  no  man  can  come  into  a  British  court 
of  justice  to  seek  the  assistance  of  the  law  who 
founds  his  claims  upon  a  contravention  of  the 
British  laws." 

I  now  conclude  that,  as  the  contract  in  this 
case  was  founded  upon  dealings  during  the  late 
war,  between  the  plaintiffs,  who  were  resident 
citizens  of  the  United  States  and  Henry  W., 
who  was  a  natural  born  and  a  resident  subject 
of  Great  Britain,  it  was  an  unlawful  contract, 
and  cannot  be  enforced  in  the  courts  of  this 
country. 

In  this  view  of  the  subject,  it  becomes  un- 
necessary to  discuss  the  other  point  in  the 
cause,  whether  the  defendant  was  or  was  not 
a  partner  with  Henry  W.  during  the  war. 
The  intercourse  and  trading  were .  not  with 
him,  but  with  the  enemy  partner,  and  he 
could  not  be  bound  by  a  contract  which  was 
null  and  void  when  made  by  his  partner. 

But  as  the  other  point  was  largely  discussed 
upon  the  argument,  and  was,  indeed,  the  only 
one  upon  which  the  decision  of  the  Supreme 
Court  was  placed,  and  as  I  cannot  know  how 
far  it  may  be  deemed  material  by  other  mem- 
488*]  bers  of  *this  court,  I  feel  it  to  be  my 
duty  to  express  an  opinion  also  upon  that 
point. 

It  appears  to  me  that  the  declaration  of  war 
did,  of  itself,  work  a  dissolution  of  all  com- 
mercial partnerships  existing  at  the  time  be- 
tween British  subjects  and  American  citizens. 
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By  dealing  with  either  party,  no  third  person- 
could  acquire  a  legal  right  against  the  other, 
because  one  alien  enemy  cannot,  in  that  capac- 
ity, make  a  private  contract,  binding  upon  the 
other.  This  conclusion  would  seem  to  be  an 
inevitable  result  from  the  new  relations  cre- 
ated by  the  war.  It  is  a  necessary  consequence 
of  the  other  proposition  that  it  is  unlawful  to 
have  communication  or  trade  with  an  enemy. 
To  suppose  a  commercial  partnership  (such  as 
this  was)  to  be  continued,  and  recognized  by 
law  as  subsisting,  when  the  same  law  had 
severed  the  subjects  of  the  two  countries,  and 
declared  them  enemies  to  each  other,  is  to  sup- 
pose the  law  chargeable  with  inconsistency 
and  absurdity.  For  what  use  or  purpose 
could  the  law  uphold  such  a  connection, 
when  all  further  intercourse,  communication, 
negotiation  or  dealing  between  the  partners 
was  prohibited  as  unlawful  ?  Why  preserve 
the  skeleton  of  the  firm,  when  the  sense  and 
spirit  of  it  has  fled,  and  when  the  execution  of 
any  one  article  of  it  by  either  would  be  a 
breach  of  his  allegiance  to  his  country  ?  In 
short,  it  must  be  obvious  to  every  one,  that  a 
state  of  war  creates  disabilities,  imposes  re- 
straints and  exacts  duties  altogether  inconsist- 
ent with  the  continuance  of  that  relation. 
Why  does  war  dissolve  a  charter-party,  or  a 
commercial  contract  for  a  particular  voyage  ? 
Because,  says  Valin  (torn.  1,  p.  626),  the  war 
interposes  an  insurmountable  obstacle  to  the 
accomplishment  of  the  contract ;  and  this  ob- 
stacle arising  from  a  cause  beyond  the  control 
of  the  party,  it  is  very  natural,  he  observes, 
that  the  charter-party  should  be  dissolved,  as 
of  course.  Why  should  the  contract  of  part- 
nership continue  by  law,  when  equally  in- 
vincible obstacles  are  created  by  law  to  defeat 
it  ?  If  one  alien  enemy  can  go  on  and  bind 
his  hostile  partner,  by  contracts  in  time  of 
war, when  the  other  can  have  no  agency,  con- 
sultation or  control  concerning  them,  the  law 
would  be  as  unjust  as  it  would  be  extrava- 
gant. The  good  sense  of  the  thing  as  appli- 
cable to  this  subject,  is  the  rule  *pre-  [*48$> 
scribed  by  the  Roman  law.  that  a  copartner- 
ship in  any  business  ceased,  when  there  was 
an  end  put  to  the  business  itself.  Item  si  ali- 
ci/jus  rei  societas  sit,  et  finis  negotio  impositm  est,. 
finitur  societas.  (Inst.,  3,  26,  6.) 

The  doctrine  that  war  does  not  interfere 
with  private  contracts;  is  not  to  be  carried  to 
an  extent  inconsistent  with  the  rights  of  war. 
Suppose  that  H.  &  ,T.  W.  had  entered  into  a 
contract  before  the  war,  which  was  to  con- 
tinue until  1814,  by  which  one  of  them  was  to- 
ship,  half  yearly,  to  London,  consigned  to  the 
other,  a  cargo  of  provisions,  and  the  other,  in 
return,  to  ship  to  New  York  a  cargo  of  goods. 
The  war  which  broke  out  in  1812,  would 
surely  have  put  an  end  to  the  further  op- 
eration of  this  contract,  lawful  and  innocent 
as  it  was  when  made.  No  person  could  raise 
a  doubt  on  this  point  ;  and  what  sanctity  or 
magic  is  there  in  a  contract  of  copartnership, 
that  it  must  not  yield  to  the  same  power. 

If  we  examine,  more  particularly,  the  nat- 
ure and  objects  of  commercial  partnerships,  it 
would  seem  to  be  contrary  to  all  the  rules  by 
which  they  are  to  be  construed  and  governed, 
that  they  should  continue  to  exist,  after  the 
parties  are  interdicted,  by  the  government,. 
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from  any  communication  with  each  other,  and 
are  placed  in  a  state  of  absolute  hostility.  It 
is  of  the  essence  of  the  contract  that  each 
party  should  contribute  something  valuable, 
as  money,  or  goods,  or  skill  and  labor,  on 
joint  account,  and  for  the  common  benefit  ; 
and  that  the  object  of  the  partnership  should 
be  lawful  and  honest  business.  (Watson 
Part,,  pp.  5-7;  Code  Civil,  No.  1833; 
Pothier,  Traite  du  Contrat  de  Societe,  Nos.  1, 
8,  10,  11,  14;  Ferriere  mr  Inst.,  3.  26.)  But 
how  can  the  partners  have  any  unity  of  inter- 
est, or  any  joint  object  that  is  lawful,  when 
their  pursuits,  in  consequence  of  the  war,  and 
in  consequence  of  the  separate  allegiance 
which  each  owes  to  his  own  government, 
must  be  mutually  hostile  ?  The  commercial 
business  of  eactTcountry,  and  of  all  its  people, 
is  an  object  of  attack  and  of  destruction  to  the 
other.  One  party  may  be  engaged  in  priva- 
teering, or  in  supplying  the  fleets  and  armies 
of  his  country  with  provisions,  or  with  mu- 
nitions of  war  :  and  can  the  law  recognize  the 
49O*J  other  partner  as  having  a  joint  inter- 
est in  the  profits  of  such  business  ?  It  would 
be  impossible  for  the  one  partner  to  be  con- 
cerned in  any  commercial  business,  which  was 
not  auxilary  to  the  resources  and  efforts  of  his 
country  in  a  maritime  war.  And  shall  the 
other  partner  be  lawfully  drawing  a  revenue 
from  such  employment  of  capital,  and  such 
personal  services  directed  against  his  own 
country  ?  We  cannot  contemplate  such  a 
confusion  of  obligation  between  the  law  of 
partnership  and  the  law  of  war,  or  such  a 
conflict  between  his  interest  as  a  partner  and 
his  duty  as  a  patriot,  without  a  mixture  of 
astonishment  and  dread.  Shall  it  be  said  that 
the  partnership  must  be  deemed  to  be  abridged 
during  war,  to  business  that  is  altogether 
innoxious  and  harmless  ?  But  I  would  ask, 
how  can  we  cut  down  a  partnership  in  that 
manner,  without  destroying  it  ?  The  very 
object  of  the  partnership,  rn  this  case,  was,  no 
doubt,  commercial  business  between  England 
and  the  United  States,  and  which  the  hostile 
state  of  the  two  countries  interdicted  ;  or  it 
may  have  been  business  in  which  the  personal 
communication  and  advice  of  each  partner 
was  deemed  essential,  and  without  which  the 
partnership  would  not  have  been  formed.  It 
is  one  of  the  principles  of  the  law  of  partner- 
ship, that  it  is  dissolved  by  the  death  of  any 
one  of  its  members,  however  numerous  the 
association  may  be  ;  and  the  reason  is  this  :  the 
personal  qualities  of  each  partner  enter  into 
the  consideration  of  the  contract,  and  the  sur- 
vivors ought  not  to  be  held  bound  without  a 
new  assent,  when,  perhaps,  the  character  of 
the  deceased  partner  was  the  inducement  to 
the  connection.  (Pothier,  Traite  du  Contrat 
de  Societe,  No.  146  ;  Inst.,  3,  26,  5  ;  Vinnius, 
h,  t.)  Shall  we  say  that  the  partnership  con- 
tinues, during  war,  in  a  quiescent  state,  and 
that  the  hostile  partners  do  not  share  in  each 
other's  profits,  made  in  carrying  on  the  hostile 
commerce  of  each  country  ?  It  would  ,be 
then  most  unjust  to  make  the  party  who  did 
not  share  in  profit  to  share  in  loss,  and  to  be 
bound  by  the  other's  contracts  ;  but  if  one 
partner  does  not  share  in  profit,  that  alone 
destroys  a  partnership.  It  would  be  what  the 
Roman  lawyers  call  Societas  leonina,  in  allu- 
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sion  to  the  fable  of  the  lion,  who,  having 
entered  into  a  partnership  with  the  other 
*animals  of  the  forest  in  hunting,  [*4O1 
appropriated  to  himself  all  the  prey.  (Dig. 
17,  2,  29,  sec.,  2;  Pothier  Trait  du,  Cont.  de 
Soc.,  n.  12.) 

It  is  one  of  the  fundamental  principles  of 
every  commercial  partnership,  that  each  part- 
ner has  the  power  to  buy  and  sell  and  pay  and 
receive,  and  to  contract  and  bind  the  firm. 
But  then,  again,  as  a  necessary  check  to  this 
power,  each  partner  can  interfere  and  stop  any 
contract  about  to  be  made  by  any  one  of  the 
rest.  This  is  an  elementary  rule,  derived 
from  the  civil  law.  In  re  pan  potiorem  cauaam 
e*se  prohibentis  constat.  (Pothier,  Trait,  du 
Cont.  Soc.,  n.  90.)  But  if  the  partnership  con- 
tinues in  war  between  hostile  associates,  this 
salutary  power  is  withdrawn,  and  each  part- 
ner is  left  defenseless.  If  the  law  continues 
the  connection,  after  it  has  destroyed  the 
check,  the  law  is  then  cruel  and  unjust. 

In  speaking  of  the  dissolution  of  partner- 
ships, the  French  and  civil  law  writers  say, 
that  partnerships  are  dissolved  by  a  change  of 
the  condition  of  one  of  the  parties  which  dis- 
ables him  to  perform  his  part  of  the  duty,  as 
by  a  loss  of  liberty,  or.  banishment,  or  bank- 
ruptcy, or  a  judicial  prohibition  to  execute  his 
business,  or  by  confiscation  of  his  goods. 
(Inst, .  3,  26,  sees.  7,  8  ;  Vinnius,  h,  t,  3,  26,  4  ; 
Huberus  in  Inst,,  lib.  3,  tit.  26,  sec.  6;  Dig., 
17,  2,  65  ;  Pothier,  Cont.  de  Soc.,  n.  147,  148  ; 
Code  Civil,  No.  1865  ;  Diet,  du  Dig.  par 
Thevenot  Dessaules,  Art.  Societe,  No.  56.)  The 
English  law  of  partnership  is  derived  from  the 
same  source  ;  and  as  the  cases  arise,  the  same 
principles  are  applied.  The  principle  here  is, 
that  when  one  of  the  parties  becomes  disabled 
to  act,  or  when  the  business  of  the  association 
becomes  impracticable,  the  law,  as  well  as 
common  reason,  adjudges  the  partnership  to 
be  dissolved. 

Pothier,  in  his  treatise  on  partnership,  says 
that  every  partnership  is  dissolved  by  the 
extinction  of  the  business  for  which  it  was 
formed.  This  he  illustrates,  in  his  usual  man- 
ner, by  a  number  of  easy  and  familiar  exam- 
ples. 

Thus,  if  a  partnership  be  formed  between 
two  or  more  persons,  for  bringing  together, 
and  selling  on  joint  account  the  produce  of 
their  farms,  or  of  their  live  stock,  and  the  prod- 
uce or  the  stock  of  one  of  them  should  hap- 
pen to  fail,  or  be  destroyed,  the  partnership 
ceases  of  course,  for  there  *can  be  no  [*492 
longer  any  partnership  when  one  has  nothing 
to  contribute.  So,  if  two  persons  form  a  part- 
nership in  a  particular  business,  and-  the  one 
engages  to  furnish  capital,  or  the  raw  materials, 
and  the  other  his  skill  and  labor,  and  the  latter 
becomes  disabled  by  the  palsy,  the  partnership 
is  extinguished,  because  the  object  of  the  part- 
nership cannot  be  fulfilled.  So,  again,  if  two 
or  more  persons  form  a  partnership  to  buy  and 
sell  goods  at  a  particular  place,  the  partner- 
ship is  dissolved,  whenever  the  business  is 
terminated.  (Pothier,  Trait,  du  Cont.  de  Soc., 
Nos.  140-143.)  Extincto.  xubjeclo,  tollitur  adjunc- 
tum.is  the  observation  of  Huberus,  when  speak- 
ing on  this  very  point. 

We  can  easily  perceive  with  what  force  their 
doctrines  apply  to  this  case,  for  a  partnership, 
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formed  between  alien  friends,  must  at  once  be 
defeated  when  they  become  alien  enemies. 
Thev  can  no  more  assist  each  other  than  if 
they  were  palsied  in  their  limbs,  or  bereft  of 
their  understandings,  by  the  visitation  of 
Providence.  I  have  selected  these  principles 
of  partnership  from  the  treatise  of  Pothier, 
because  his  reputation  and  great  authority  are 
known  in  this  country.  He  has  treated  of  the 
law  of  partnership,  as  he  has  of  other  civil 
contracts,  with  a  clearness  of  perception,  a 
precision  of  style,  and  a  fullness  of  illustra- 
tion, above  all  praise,  and  beyond  all  example. 
If  it  should  be  asked,  why  is  Pothier  silent, 
like  the  English  law,  concerning  the  effect  of 
war  on  a  partnership  between  the  subjects  of 
the  two  belligerent  states  ;  the  answer  may  be 
given,  that  the  possibility  of  such  a  question 
never  could  have  occurred  to  a  French  lawyer, 
since  it  has  been  the  law  of  France,  for  ages, 
that  all  intercourse,  communication  and  com- 
merce, between  the  subjects  of  France  and  her 
enemies,  was  prohibited,  upon  pain  of  death. 

A  good  deal  of  stress  was  laid  by  the  counsel 
for  the  plaintiffs,  upon  the  affidavit  of  the 
defendant,  made  on  the  9th  of  March,  1813,  in 
which  he  speaks  of  the  firms  of  J.  W.  &  Co. 
and  of  H.  W.  &. Co.,  as  then  existing.  But  I 
think  that  the  criticism  is  susceptible  of  a 
satisfactory  explanation. 

Mr.  Ogden,  who  drew  the  affidavit,  says 
that  he  had  no  particular  instructions  from 
the  defendant,  and  that  his  attention  was  called 
to  the  persons  composing  the  firms,  in  relation 
only  to  the  subject  matter  of  the  petition.  It 
493*J  is,  therefore,  exceedingly  probable, 
that  the  attention  of  the  party  in  making  the 
affidavit,  was  not  specially  drawn  to  the  fact 
of  the  continuance  of  the  partnership  down  to 
that  day,  because  that  was  not  a  point  material 
to  the  object  of  the  petition.  Those  who  are 
obliged  to  examine  long,  complicated  bills  and 
answers  upon  oath,  cannot  but  know  that  we 
are  to  look  to  the  object  and  purport  of  the 
pleading,  and  are  not  to  hold  responsible  the 
conscience  of  the  party,  for  a  mistake  or  error 
(perhaps  in  grammatical  expression)  in  some 
immaterial  part  of  the  document.  There  is 
no  doubt  that  here  was,  upon  the  construction 
of  the  affidavit,  a  mistake  in  point  of  fact. 
The  partnership  of  H.  W.  &  Co.  did  not  con- 
tinue, in  the  common  meaning  of  the  term, 
down  to  the  9th  of  March  ;  for,  by  the  letter 
of  H.  W-.  of  the  9th  of  January  preceding,  he 
speaks  of  the  actual  dissolution  of  the  part- 
nership, and  says  that  "a  proper  line  was 
struck  in  the  books  and  cash,  and  that  the  de- 
fendant was  no  longer  interested  in  any  losses 
or  profits  on  that  side."  There  is  another  cir- 
cumstance in  the  case  that  is  important.  The 
goods  imported  were  by  the  firm  of  J.  W.  & 
Co.,  and  the  firm  of  H.  W.  &  Co.  was  a  dis- 
tinct one,  not  consisting  of  the  same  persons, 
and  had  no  concern  with  that  shipment.  The 
mention  of  the  firm  of  H.  W.  &  Co.  (and 
which  is  the  only  firm  involved  in  the  present 
case)  was  altogether  unnecessary  in  the  affi- 
davit, and  was  mere  surplusage.  How  un- 
reasonable, then,  would  it  be  to  draw  an  un- 
favorable inference  against  the  rights  of  a 
party  from  such  a  mistake  in  an  immaterial 
part  of  a  paper.  But  in  another  sense,  and 
indeed,  in  the  true  sense,  in  respect  to  the 
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object  of  the  petition  and  affidavit,  the  asser- 
tion was  true,  and  a  partnership  was  then 
existing.  The  parties  were  still  partners  as  to 
those  goods  which  had  been  actually  pur- 
chased by  them  before  the  war,  and  the  parties, 
as  partners,  were  bound  to  account  to  each 
other  for  the  proceeds  of  those  goods,  and 
equally  bound,  as  partners,  to  pay  for  them,  if 
not  already  paid  for.  A  dissolution  of  a  part- 
nership only  has  respect  to  the  future.  The 
parties  remain  bound  for  all  antecedent  en- 
gagements. The  partnership  may  be  said  to 
continue  as  to  everything  that  is  past,  and 
until  all  pre-existing  matters  are  wound  up  and 
settled.  In  Wood  v.  Bradick,  1  Taunt,,  104, 
*it  was  observed  by  one  of  the  judges,  [*494 
that  when  a  partnership  is  dissolved,  it  is  not 
dissolved  with  regard  to  things  past,  but  only 
with  regard  to  things  future.  With  regard  to 
things  past,  the  partnership  continues,  and 
always  must  continue.  In  reference,  there- 
fore, to  the  subject  to  which  the  affidavit 
applied,  they  were  still  partners,  bound  to 
account,  and  bound  to  pay,  as  partners,  for 
that  shipment.  » 

And,  after  all,  what  has  the  intention  of  the 
defendant  to  do  with  the  question  before  us  ? 
If  the  law  holds  all  partnerships  in  war  be- 
tween the  subjects  of  the  hostile  states  unlaw- 
ful, it  was  not  in  the  power  of  the  parties 
to  create  or  to  continue  a  partnership,  in 
defiance  of  law.  Suppose  two  or  more  per- 
sons enter  into  a  partnership,  or  convert  an 
old  partnership  to  unlawful  purposes,  as, 
for  instance,  to  carry  on  a  contraband  trade, 
or  to  commit  piratical  depredations,  under 
some  Mexican  flag,  would  the  law  regard  such 
an  association  ?  Nothing  can  be  plainer  than 
the  proposition,  that  if  parties  could  not  law- 
fully form,  or  carry  on  commercial  business 
together,  during  the  war,  every  agreement  for 
such  a  purpose  would  be  null  and  void. 

Another  objection  was  raised,  from  the  want 
of  notice  of  the  dissolution  of  the  partnership. 
The  answer  to  this  is  extremely  easy,  and  per- 
fectly conclusive.  Notice  is  requisite  when  a 
partnership  is  dissolved  by  the  act  of  the  par- 
ties, but  it  is  not  necessary  when  the  dissolu- 
tion takes  place  by  the  act  of  the  law.  The 
declaration  of  war,  from  the  time  it  was  duly 
made  known  to  the  nations,  put  an  end  to  all 
future  dealings  between  the  subjects  and 
citizens  of  the  two  countries,  and  consequently, 
to  the  future  operation  of  the  copartnership  in 
question.  The  declaration  of  war  was,  of 
itself,  the  most  authentic  and  monitory  notice. 
Any  other  notice,  in  a  case  like  this,  between 
two  public  enemies,  who  had  each  his  domicil 
in  his  own  country,  would  have  been  useless. 
All  mankind  were  bound  to  take  notice  of  the 
war  and  of  its  consequence.  The  notice,  if 
given,  could  only  be  given  by  each  partner  in 
his  own  country ;  and  there  it  would  be  use- 
less, as  his  countrymen  could  not  hold  any 
lawful  intercourse  with  the  enemy.  It  could 
not  be  given  as  a  joint  act,  for  the  partners 
capnot  lawfully  commune  together. 

*But  it  was  said  that  the  peace  had  [*495 
a  healing  influence,  and  restored  the  parties  to 
all  their  rights,  and  arrested  all  confiscations 
and  forfeitures  which  had  not  previously  and 
duly  attached.  I  do  not  know  that  I  differ 
from  the  counsel  in  any  just  application  of  this 
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doctrine.  As  far  as  the  war  suspended  the 
right  of  action  existing  in  the  adverse  party 
prior  to  the  war,  that  right  revived;  but  if  the 
contract  in  this  case  was  unlawful,  peace  could 
not  revive  it,  for  it  never  had  any  legal  exist- 
ence. So,  too,  the  copartnership  being  once  dis- 
solved by  the  war,  it  was  extinguished  forever, 
except  as  to  matters  existing  prior  to  the 
war. 

There  are  no  cases  in  the  English  books  ex- 
actly in  point,  because  the  case  of  the  validity 
of  an  existing  partnership  between  the  subjects 
of  two  belligerent  powers,  does  not  appear  ever 
to  have  been  raised.  The  presumption,  I  think, 
is,  that  it  has  been  deemed  too  difficult  a 
proposition  to  be  even  hazarded.  As  far  as 
any  connection  with  the  enemy,  by  any  con- 
trivance, or  under  any  cloak  or  pretension,  has 
been  discovered,  the  courts  in  England,  and  in 
this  country,  have  been  sharp  and  vigilant  to 
detect  and  to  punish  it.  Thus,  in  the  case  of 
The  Vigttantia,  1  Rob.,  1,  it  was  decided,  that 
if  a  person  be  concerned  in  a  house  of  trade, 
in  an  enemy's  country,  in  time  of  war,  he  shall 
not  protect  himself  by  mere  residence  in  a 
neutral  country.  The  traffic  stamps  a  national 
character  on  the  individual.  So.  though  the 
managing  partner  resided  in  a  neutral  country, 
yet  the  property  belonging  to  the  partners  in 
England,  was,  by  the  English  Admiralty,  con- 
demned, because  the  transaction  was,  as  to 
them,  illegal,  though  it  was  done  without  their 
immediate  privity  or  direction.  (Case  of  The 
Sampsons,  cited  in  the  case  o'f  The  Franklin,  6 
Rob.,  127.)  So,  where  a  trade  was  carried  on 
with  the  enemy  by  a  house  composed  partly  of 
neutrals,  and  partly  of  British  subjects,  Sir 
Wm.  Scott  held  (The  Franklin,  6  Rob.,  127) 
that  the  sleeping  British  partner  could  not  be 
lawfully  concerned  in  a  transaction,  in  which 
he  could  not  be  engaged  as  a  sole  trader.  He 
could  not  do  by  a  partner  or  agent  what  he 
could  not  do  by  himself.  In  short,  it  is  already 
settled,  that  a  subject  of  on*e  belligerent  cannot 
be  concerned  in  any  commercial  establishment 
among  the  subjects  of  the  other,  without  being 
496*]  *deemed  an  enemy,  in  reference  to 
such  a  concern.  Nor  can  he  be  concerned  in 
any  such  trade,  indirectly  or  circuitously, 
through  the  intervention  of  a  neutral  port,  or 
through  the  agency  of  third  persons.  (The 
Jonye  Pieter,  4  Rob.,  79 ;  The  Samuel,  4  Rob., 
284;  1  Wheat.,  74.)  And  to  avoid  all  imposi- 
tion or  difficulty,  as  to  the  national  character 
of  a  party,  it  is  settled,  that  the  domicil,  or  fixed 
residence,  of  the  party  at  the  commencement 
of  the  war,  determines  his  character  for  the 
war.  (The  Venm,  8  Oranch,  253  ;  The  Indian 
Chief,  3  Rob.,  26.)  It  appears,  also,  to  have 
been  very  recently  decided  by  the  Supreme 
Court  of  the  United  States  (if  we  may  rely  on 
the  information  just  received),1  that  if  a  house 
of  trade  be  established  in  the  enemy's  country, 
and  one  of  the  partners  resides  in  a  neutral  coun- 
try, his  share,  as  well  as  that  of  his  copartner, 
resident  in  the  enemy's  country,  is  liable  to 
condemnation  as  prize  of  war. 

These  cases  lead  us  to  the  conclusion,  that 
the  defendant  could  not  have  any  concern 
whatever,  directly  or  indirectly,  in  any  trade 

1.— The  case  here  alluded  to  is  that  of  The  Friend- 
schaft,  decided  February  35th,  1819,  and  since  re- 
ported, 4  Wheat.,  105. 
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or  commerce  of  H.  W.  during  the  war,  with- 
out involving  his  property  in  the  penalty  of  an 
illicit  connection.  How  is  it  possible,  then, 
that  any  partnership  could  legally  subsist?  If 
the  partnership  property  of  one  partner  be  sub- 
ject to  capture  by  the  other  partner,  and  if  the 
joint  property  be  subject  to  capture  by  the 
subjects  of  either  power,  nothing  can  place  in 
a  more  striking  light  the  absurdity,  as  well  as 
illegality,  of  any  partnership  between  two 
belligerents  in  time  of  war. 

Having  thus  endeavored  to  show  the  law  to 
be  settled,  that  the  contract  in  this  case,  made 
with  H.  W.,  was  unlawful,  and  consequently 
not  binding  on  the  defendant,  even  if  he  had 
been  a  partner ;  and  it  also  appearing  to  me 
that  the  partnership  existing  before  the  war 
was  from  reason  and  necessity  dissolved  by  the 
act  of  war,  it  follows  that,  upon  either  ground, 
the  judgment  of  the  Supreme  Court  ought  to 
be  affirmed. 

VA.N  VECHTEN,  Senator.  After  the  able  re- 
view of  the  authorities  cited  in  the  argument 
of  this  cause  by  His  Honor,  *the  [*497 
Chancellor,  in  the  learned  and  elaborate  opinion 
which  he  has  delivered,  I  shall  confine  myself 
to  the  general  doctrines  which  I  have  extracted 
from  the  elementary  writers  and  adjudged 
cases,  so  far  as  I  deem  those  doctrines  appli- 
cable to  the  points  to  which  my  opinion  is 
.directed. 

Much  has  been  said  by  the  counsel  in  argu- 
ment about  the  very  serious  consequences  that 
will  result  to  the  unsuccesful  party  from  our 
decision;  and  the  illegality  of  the  demand  on 
one  side,  and  the  immorality  of  the  defense  on 
the  other,  have  been  alternately  arraigned  with 
great  ingenuity,  force  and  eloquence.  All  this 
was  allowable  to  the  counsel  ;  but  I  feel  that 
my  duty  as  a  judge  forbids  that  I  should  permit 
such  suggestions  to  influence  my  judgment. 
This  court  is  called  upon  to  pronounce  the  law 
as  it  is.  If  its  doctrines  are  unreasonably  severe, 
it  is  the  province  of  another  department  to 
mitigate  their  severity.  The  parties  have  placed 
their  cause  before  us,  for  a  final  judgment, 
according  to  the  existing  law  of  the  land. 

In  the  view  which  I  have  taken  of  this  case, 
only  two  of  the  questions  that  were  raised  at 
the  argument  are  necessary  to  be  considered : 

1.  Whether  the  declaration  of  the  late  war 
by  the  United  States  against  Great  Britain,  dis- 
solved the  partnership  (if  any)  which  then 
existed  between  the  defendant,  Joshua  Wad- 
dington,  and  his  brother,  Henry  Waddington; 
and, 

2.  Whether  the  plaintiff's  demand  is  so  tainted 
with  illegality  that  it  is  not  recoverable. 

In  considering  the  first  question,  a  brief  re- 
currence to  the  facts  connected  with  it,  is  indis- 
pensable. It  appeared  to  be  admitted  in  argu- 
ment, on  both  sides,  that  Joshua  and  Henry 
Waddington  were  native  subjects  of  Great 
Britain,  and  that  they  became  naturalized  citi- 
zens of  the  United  States  sometime  after  the 
close  of  the  Revolutionary  War  ;  that  Joshua 
Waddington  has  ever  since  resided  in  the  City 
of  New  York;  and  that  several  years  prior  to  the 
late  war  with  Great  Britain,  he  and  Henry  Wad- 
dington, and  a  Mr.  Newby,  established  a  mer- 
cantile house  in  the  City  of  New  York,  under 
the  firm  of  Joshua  Waddington  &  Co.  ;  that 
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Joshua  and  Henry  Waddington,  about  the  same 
time,  established  a  commercial  house  in  the  City 
of  London,  under  the  firm  of  Henry  Wadding- 
ton  &  Co.  ;  and  that  Henry  Waddington  then 
498*]  returned  to  *England,  and  took  the 
charge  of  the  house  in  London,  where  he  has 
ever  since  resided. 

Such  are  the  material  facts  upon  which  the 
question  arises,  whether  the  declaration  of  war 
dissolved  the  partnership  of  Henry  Wadding- 
ton &  Co.  I  will  now  proceed  to  discuss  the 
law  on  the  subject. 

Domat  (tit.  8,  sec.  5,  art.  11)  says,  "that 
when  a  partnership  has  relation  to  a  thing  that 
happens  to  perish,  or  of  which  the  commerce 
ceases  to  be  free,  as  if  the  partnership  was  of 
some  lands  taken  by  the  enemy  in  time  of  war, 
it  is  at  an  end.  So,  also,  when  one  of  the 
partners  is  out  of  a  condition  of  acting,  he  is, 
with  respect  to  the  partnership,  as  if  he  were 
dead."  (Ib.,  sec.  15.)  In  order  to  apply  this 
doctrine,  I  here  ask,  what  was  the  principal 
object  of  the  partnership  between  the  Messrs. 
Waddington?  Taking  the  evidence  before  the 
court  for  my  guide,  I  feel  warranted  to  infer 
that  its  primary  object  was  to  carry  on  trade 
between  the  United  States  and  Great  Britain. 
Why  else  did  the  parties  establish  two  com- 
mercial houses,  one  under  the  firm  of  Joshua 
Waddington  &  Co.  in  the  City  of  New  York, 
and  the  other  in  the  City  of  London,  under  the 
firm  of  Henry  Waddington  &  Co.  ?  This  infer-, 
ence  is  confirmed  by  the  immense  shipments 
made  by  the  English  house  to  the  house  in 
New  York,  and  the  large  remittances  from  the 
latter  to  the  former,  which  were  so  impressively 
dwelt  upon  by  the  plaintiff's  counsel  in  argu- 
ment. Do  these  facts  admit  of  any  other  fail- 
deduction,  than  that  the  partners  intended  the 
two  establishments  as  a  means  to  facilitate 
their  commercial  operations  between  the  two 
countries,  and  to  make  the  business  of  one 
establishment  subservient  to  the  business  of  the 
other?  If  they  do  not,  I  ask,  whether  the 
principal  object  of  the  partnership,  to  wit:  the 
commerce  between  the  United  States  and  Great 
Britain,  to  which  it  had  a  special  relation,  con- 
tinued to  be  free  after  war  was  declared?  For, 
if  it  did  not,  then,  according  to  the  doctrine  of 
Domat,  the  partnership  was  at  an  end  at  the 
very  moment  when  the  war  took  place. 

But  how  does  the  law  of  war,  per  se,  bear 
upon  the  question  ?  By  that  law,  no  principle 
is  more  clearly  established,  than  that  when 
war  takes  place  between  two  nations,  all  com- 
499*]  mercial  intercourse  between  them 
must  immediately  cease.  Hostilities  once 
commenced,  any  attempt  at  trading,  on  the 
part  of  the  subjects  of  either  state,  unless  by 
the  permission  of  the  sovereign,  is  interdicted, 
and  becomes,  ipso  facto,  a  breach  of  the  alle- 
giance due  to  their  respective  sovereigns,  and 
as  such,  is  interdicted  by  the  general  maritime 
law  of  Europe  ;  by  that  law  which  does  not 
spring  from  this  or  that  particular  state,  but 
which,  having  its  source  in  natural  reason  and 
natural  justice,  is  alike  binding  on  the  whole 
community  of  the  civilized  world.  So  indis- 
putable is  this  proposition,  so  necessarily  does 
it  grow  out  of  the  very  nature  of  war  itself, 
that  all  the  great  writers  who  have  treated  on 
the  law  and  practice  of  nations  assume  it  as  a 
point  which  is  incontrovertible."  (Grotius, 
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bk.  3,  ch.  4,  sec.  8  ;  Bynkershoeck,  bk.  1,  ch 
3  ;  Vattel,  bk.  3,  ch.  4.) 

In  Potts  v.  Bell,  8  T.  R,  561,  Lord  Kenyon 
considered  the  doctrine  that  trading  with  an 
enemy  was  illegal,  as  finally  settled  in  En- 
gland, with  reference  to  the  authorities  cited  in 
argument  by  the  King's  Advocate,  and  as  ap- 
plicable to  the  common  law  as  well  as  to  the 
admiralty  courts.  And  this  is  the  law.  not  of 
England  only,  but  also  of  this  country,  ju- 
dicially recognized  and  settled  by  the  Supreme 
Court  of  the  United  States.  In  the  case  of 
TJie  Julia,  Judge  Story  assumed  it  as  "  a  fun- 
damental proposition,  that  in  war  all  inter- 
course between  the  citizens  and  subjects  of  the 
belligerent  countries  is  illegal,  unless  sanc- 
tioned by  the  authority  of  the  government,  or 
in  the  exercise  of  the  rights  of  humanity ; " 
and  he  cites  Valin  as  going  to  the  full  extent 
of  his  doctrine.  And  in  the  case  of  The  Rapid, 
8  Cranch,  161,  Judge  Johnson  asserted  the 
same  doctrine  in  language  equally  explicit  and 
unqualified.  He  said  "  the  universal  sense  of 
nations  has  acknowledged  the  demoralizing 
effects  that  would  result  from  the  admission 
of  individual  intercourse  between  belligerents. 
The  whole  nation  is  embarked  in  one  common 
bottom,  and  must  be  reconciled  to  one  com- 
mon fate.  Every  individual  of  the  one  nation 
must  acknowledge  every  individual  of  the 
other  nation  as  his  enemy,  because  the  enemy 
of  his  country." 

It,  therefore,  appears  to  be  the  established 
law  of  our  own  country,  as  well  as  of  Europe, 
that  the  commerce  to  which  *the  part-  [*5OO 
nership  between  the  Messrs.  Waddington  re- 
lated, not  only  ceased  to  be  free,  but,  in  point 
of  fact,  perished  ;  and  Joshua  Waddington 
(to  repeat  the  language  of  Domat)  was  out  of  a 
condition  of  acting  as  partner  with  Henry 
Waddington,  when  the  war  took  place.  If  so, 
it  results,  incontrovertibly,  that  the  partnership 
ceased.  For  nothing  can  be  more  incongruous 
than  that  a  legal  partnership  should  exist,  when 
the  commercial  objects  of  it  are  rendered  ille- 
gal ;  when  the  partners  are  placed  in  hostile  array 
against  each  other  by  their  respective  govern- 
ments ;  when  there  can  be  no  communication 
between  them  without  a  breach  of  their  al- 
legiance ;  and  when,  instead  of  co-operating 
and  furnishing  aid  to  each  other,  for  mutual 
profit,  it  is  made  the  paramount  duty  of  each 
to  attack  the  other,  seize  his  goods,  and  do  him 
all  the  harm  in  his  power. 

But  several  objections  have  been  urged 
against  the  applicability  of  this  doctrine  to  the 
present  case.  I  shall  briefly  notice  such  of 
them  as  appear  to  me  the  most  cogent. 

It  has  been  said  that  the  partnership  of  the 
Messrs.  Waddington  was  not  confined  to  a 
trade  between  this  country  and  Great  Britain, 
but  that  it  embraced  the  internal  and  neutral 
commerce  of  the  two  countries,  which  the  war 
did  not  interdict. 

This  objection  rests  on  mere  presumption, 
and  is  repelled  by  the  positions  chosen  by  the 
partners  for  their  commercial  houses,  as  well 
as  by  the  course  of  their  business,  as  far  as  it 
has  been  disclosed  by  the  evidence  in  the  case. 
In  order  to  sustain  the  presumption  that  inter- 
nal and  neutral  commerce  entered  materially 
into  the  views  of  the  partnership,  some  facts 
or  circumstances  should  appear  to  warrant  it. 
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What  are  the  facts  and  circumstances  before 
us,  from  which  such  a  presumption  can  rea- 
sonably be  deduced  ?  I  have  not  been  able  to 
discover  any. 

Admitting,  however,  for  the  sake  of  argu- 
ment, that  such  facts  and  circumstances  exist, 
I  would  ask  how  the  presumption  can  avail 
the  plaintiffs  ?  Judge  Johnson,  in  the  case  of 
The  Rapid,  8  Cranch,  160,  161,  before  cited, 
said  "the  individuals  who  compose  the  bel- 
ligerent states  exist,  as  to  each  other,  in  a  state 
of  utter  occlusion,  and  that  each  must  ac- 
knowledge the  other  as  his  own  enemy,  because 
5Ot*]  the  *euemy  of  his  country."  Then  it 
would  seem  to  follow,  as  a  necessary  conse- 
quence, that  all  intercommunication  and  co- 
operation between  the  citizens  and  subjects  of 
belligerent  states,  for  any  purpose,  unless  sanc- 
tioned by  government,  becomes  unlawful 
when  Jhe  war  takes  place.  In  this  state  of 
things,  it  is  not  easy  to  discover  how  a  com- 
mercial partnership  between  the  Messrs.  Wad- 
dington  could  lawfully  be  continued,  even  for 
the  purposes  of  internal  and  neutral  commerce. 
In  the  case  of  The  Emulous,  1  Gall.,  571,  Judge 
Story  said  "  that  all  contracts  with  an  enemy, 
made  during  war,  are  utterly  void  ;  and  that 
this  principle  has  grown  hoary  under  the  rev- 
erend respect  of  centuries,  and  cannot  now  be 
shaken  without  uprooting  the  very  foundation 
of  national  law."  Trading  supposes  the  exist- 
ence of  civil  contracts  and  relations,  and  a 
reference  to  courts  of  justice,  and  the  rights  of 
property.  But  these  are  inconsistent  with  a 
state  of  war.  .How,  then,  can  any  kind  of 
partnership  trade,  carried  on  between  belliger- 
ents, be  recognized  as  lawful ;  and  if  it  is  not 
lawful,  how  can  it  have  a  legal  existence  ? 

Again  ;  it  has  been  urged  that  war  does  not 
annul  pre-existing  civil  contracts,  but  only 
suspends  their  enforcement.  Be  it  so  ;  let  me 
examine  whether  this  impugns  the  doctrine 
which  I  have  laid  down  as  applicable  to  this 
case.  And  here  I  concede  the  proposition, 
that  war  does  not,  ipno  facto,  release  an  enemy 
debtor  from  his  bond  to  an  enemy  creditor ; 
but  then  it  must  be  admitted,  on  the  other 
hand,  that  the  law  of  war  interdicts  the  latter 
from  receiving  the  fruits  of  his  bond  during 
the  war-  Why  ?  Because  in  order  to  his 
receiving  those  fruits,  there  must  be  a  commu- 
nication between  the  parties  ;  and  there  must 
be  a  remittance  of  funds  by  the  debtor  to  the 
creditor,  which  is  unlawful.  The  belligerent 
nation,  of  which  the  former  is  a  citizen  or  sub- 
ject, has  a  right  to  retain  the  funds  under  its 
own  control  while  the  war  continues.  Is  this 
consistent  with  the  nature  and  object  of  a 
commercial  partnership,  which  requires  the 
aliment  of  a  free  intercourse,  and  mutual  co- 
operation and  control  of  funds  by  the  partners, 
for  its  support  ?  Indeed,  it  was  frankly 
acknowledged  in  argument,  by  one  of  the 
plaintiff's  counsel,  that  the  suspension  of  such 
a  partnership  by  war  involved  its  dissolution. 
5O2*]  *But  in  order  to  test  the  argument 
more  closely,  let  me  for  a  moment  suppose  that 
war  merely  suspends  the  contract  of  partner- 
ship. What  is  the  obvious  conclusion  ?  Can 
either  partner  bind  the  other  by  his  acts  during 
the  suspension  ?  If  he  can,  it  presents  the 
case  of  a  contract  suspended  and  not  suspend- 
ed ;  operative,  and  yet  its  operative  principles 
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rendered  dormant  by  the  law  of  war.  Such 
an  incongruity  is,  in  my  judgment,  wholly 
irreconcilable  with  the  dictates  of  reason,  and, 
of  course,  repugnant  to  every  just  notion  of 
sound  law. 

It  was  also  urged  in  argument,  that,  inas- 
much as  Henrv  Waddington  was  a  naturalized 
citizen  of  the  tlnited  States,  he  had  an  election, 
when  the  war  took  place,  to  return  to  his 
adopted  country,  and  therefore  the  partner- 
ship in  question  was  not  subject  to  dissolution 
by  the  war,  until  he  had  determined  his  elec- 
tion. 

This  argument,  I  apprehend,  proves  too 
much  to  benefit  the  plaintiffs.  For  it  involves 
an  admission  that  in  case  Henry  Waddington 
elected  to  remain  in  his  native  country,  the 
dissolution  would  follow  ;  and  in  point  of  fact, 
the  case  shows  that  he  did  remain  there. 
Besides,  it  must  be  remembered  that  the  house 
of  Henry  Waddington  &  Co.,  being  estab- 
lished in  London,  his  return  to  the  United 
States  would,  of  itself,  have  broken  it  up. 
But  I  do  not  mean  to  place  my  opinion  on 
such  narrow  ground. 

In  the  case  of  The  Indian  Chief,  3  Rob.,  12, 
Sir  William  Scott  said  "  no  position  is  more 
established  than  this,  that  if  a  person  goes  into 
another  country,  and  engages  in  trade,  and 
resides  there,  he  is,  by  the  law  of  nations,  to 
be  considered  as  a  merchant  of  that  country." 
In  the  case  of  M'Connel  v.  Hector,  1  Bos.  &  P., 
113,  Lord  Alvanley  said  "that  while  an  En- 
glishman resides  in  a  hostile  country  he  is  a 
subject  of  that  country."  In  the  case  of  The 
Venus,  the  Supreme  Court  of  the  United  States 
recognize  the  same  doctrine,  and  Judge  Wash- 
ington, in  delivering  the  opinion  of  the  court, 
said  "  that  a  person  who  removes  to  a  foreign 
country,  settles  himself  there,  and  engages  in 
the  trade  of  the  country,  furnishes,  by  these 
acts,  such  evidences  of  an  intention  perma- 
nently to  reside  there  as  to  stamp  him  with  the 
national  character  of  the  state  where  4he 
resides  ;"  and  he  adds,  "  having  once  acquired 
a  national  character,  by  *residence  in  [*5O3 
a  foreign  country  ;  he  ought  to  be  bound  by 
all  the  consequences  of  it,  until  he  has  thrown 
it  off,  either  by  an  actual  return  to  his  native 
country,  or  to  that  where  he  was  naturalized, 
or  by  commencing  his  removal,  bona  fide,  and 
without  an  intention  of  returning."  The  rea- 
sonableness of  this  doctrine  must  strike  the 
mind  of  every  reflecting  man  ;  for  who  cannot, 
upon  a  moment's  consideration,  perceive  that 
without  it  the  mixed  character  of  a  native  or 
naturalized  citizen  or  subject  of  one  belligerent 
nation,  remaining  in  the  country  of  the  other 
belligerent,  for  commercial  pursuits,  would 
afford  a  cloak  for  every  kind  of  fraud  against 
the  laws  of  both  countries.  I  conclude,  there- 
fore, .  that,  according  to  the  settled  law  of 
Great  Britain,  as  well  as  of  our  own  country, 
Henry  Waddington  had  the  national  stamp 
of  a  British  subject  when  the  war  took 
place,  and  by  his  continued  residence  in  that 
country,  the  impression  has  remained  ever 
since.  How,  then,  can  his  mere  naturalization 
here,  long  anterior,  remove  it,  so  as  to  exempt 
his  commercial  partnership  with  a  citizen  of 
the  United  States  from  the  dissolving  effect  of 
the  war  ? 

Again  ;  it  has  been  zealously  contended  that 
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Joshua  Waddington  had  acknowledged  the 
continuance  of  the  partnership  after  the  war 
began,  and  that  due  notice  has  not  been  given 
of  its  dissolution,  which  was  indispensable  to 
exonerate  him  from  joint  responsibility  with 
Henry  Waddington. 

Neither  of  those  positions,  in  my  opinion, 
can  be  of  any  avail  to  the  plaintiffs.  For, 
suppose  the  Messrs.  Waddington  had  expressly 
agreed  to  continue  their  partnership  during 
the  war — and  this  is  putting  the  matter  in  the 
strongest  light  in  favor  of  the  plaintiff — the 
question  instantly  recurs,  would  such  an  agree- 
ment have  been  valid  ?  Surely,  if  the  law  of 
war  is  settled,  as  I  think  it  is,  it  inhibits  such 
a  relation  between  belligerents,  and  takes  from 
them  the  legal  capacity  of  forming  it.  This 
brings  me  to  the  point,  whether  a  void  con- 
tract can  create  any  legal  obligation — a  point 
upon  which,  I  apprehend,  no  plausible  doubt 
can  be  raised.  And  in  my  opinion,  the  objec- 
tion that  due  notice  has  not  been  given  of  the 
dissolution  of  the  partnership,  is  equally  un- 
sound. What  notice  does  the  law  require  to 
be  given  of  an  effect  produced  by  its  own 
5O4*]  operation  ?  On  whom  does  the  duty  *of 
giving  notice,  in  such  a  case,  devolve  ?  The 
act  of  dissolution  by  war  emanates  from  the 
sovereign  power  of  the  government,  without 
the  personal  essent  of  either  of  the  partners, 
and  is  usually  announced  by  the  government 
in  the  most  formal  and  public  manner  to  the 
whole  world.  Every  person,  of  every  nation, 
is  bouiad  to  take  notice,  at  his  peril,  of  such 
annunciation,  and  of  the  duties  which  it  en- 
joins, and  of  the  prohibitions  which  it  involves. 
Those  duties  and  prohibitions  are  prescribed 
by  the  law  of  nations,  and  attach,  especially, 
to  the  citizens  and  subjects  of  the  belligerent 
nations,  as  soon  as  the  war  commences.  Were 
the  plaintiffs  ignorant  of  the  state  of  war  when 
the  demand  which  they  set  up  against  the 
defendant,  Joshua  Waddington,  accrued?  This 
has  not  been  pretended.  Nay,  it  cannot  be 
pretended  ;  for  one  of  them  went  into  the  ene- 
my's country,  under  the  protection  of  the  cartel, 
some  months  previous.  It  must,  therefore,  be 
assumed  as  a  fact,  that  the  plaintiffs  had  due 
notice  of  the  war,  and  of  course  they  were 
bound  to  take  notice,  at  their  peril,  of  its  legal 
effects  upon  the  partnership  relations  between 
the  defendant,  their  fellow  American  citizen, 
and  Henry  Waddington,  a  subject  of  the 
enemy. 

I  have,  therefore,  brought  my  mind  to  the 
conclusion  that  the  declaration  of  the  late  war, 
by  our  government,  against  Great  Britain, 
dissolved,  ipso  facto,  the  then  subsisting  part- 
nership (if  any)  between  the  defendant,  J.  W.f 
and  his  brother,  H.  W. 

The  next  question  to  be  considered  is, 
whether  the  plaintiffs  demand  is  so  tainted 
with  illegality  that  it  cannot  be  recovered  by 
law. 

In  order  to  come  to  a  correct  result  upon  this 
point,  it  is  requisite,  in  the  outset,  to  ascertain 
how  and  when  the  demand  accrued,  and  to 
bear  in  mind  that  the  plaintiffs  were  then  native 
American  citizens. 

The  action  was  brought  against  J.  W.  and 
H.  W.,  to  recover  a  balance  of  £3  627  lls.  Id. 
sterling,  with  interest  from  the  1st  of  January, 
1815  ;  but  J.  W.  alone  was  arrested.  The 
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declaration  contained  the  usual  money  counts, 
and  one  on  an  irmrnul  computaf&ent.  The 
defendant  demanded  a  bill  of  particulars, 
which  was  rendered,  containing,  inter  aha,  an 
account  current,  dated  London,  1st  of  January, 
*1815,  commencing  the  1st  of  January,  [*5O5 
1814,  signed  Henry  Waddington  &  Co.,  and 
stating  the  above  balance.  This  account  was 
afterwards  offered  in  evidence,  at  the  trial  of 
this  cause,  to  prove  the  plaintiffs'  demand. 

Hence  it  appears  that  the  plaintiffs'  demand 
arises  out  of  transactions  between  them  and  a 
mercantile  house  in  London,  conducted  by  H. 
W.,  in  the  name  of  H.  W.  &  Co.,  during  the 
late  war  ;  and  this  presents  the  interesting 
question,  whether  that  demand  is  recoverable. 

To  resist  the  recovery,  the  defendant  objects 
that  the  transactions  on  which  the  demand  is 
bottomed  were  illegal.  If  this  objection  is 
founded  in  law,  the  defendant  is  legally  enti- 
tled to  the  benefit  of  it. 

But  in  what  does  the  illegality  insisted  on 
consist  ?  The  remittance  of  funds  to  an  enemy, 
flagrante  betto.  Here,  then,  the  law  of  nations 
must  again  be  reserted  to  as  a  guide. 

It  has  already  been  observed  that  war  puts 
an  end  to  all  civil  contracts  between  the  bellig- 
erents, and  that  trading  with  an  enemy  is  crim- 
inal, because  it  affords  him  aid,  in  the  most 
effectual  manner,  by  enabling  the  merchants 
of  the  enemy's  country  to  support  their  gov- 
ernment. If  these  principles  are  correct,  they 
apply  with  peculiar  force  to  the  remittance  of 
funds. 

In  the  case  of  TJie  Julia,  8  Cranch,  194, 
before  cited,  Judge  Story  said  that  "independ- 
ent of  all  authority,  it  would  seem  a  necessary 
result  of  a  state  of  war  to  suspend  all  negotia- 
tions and  intercourse  between  the  subjects  of 
the  belligerent  nations.  'By  the  war,  every 
subject  is  placed  in  hostility  to  the  adverse 
party.  He  is  bound,  by  every  effort  of  his 
own,  to  assist  his  own  government  and  to 
counteract  the  measures  of  its  enemies.  Every 
aid,  therefore,  by  personal  communication,  or 
by  other  intercourse,  which  shall  take  off  the 
pressure  of  the  war,  or  foster  the  resources  or 
increase  the  comforts  of  the  public  enemy,  is 
strictly  inhibited."  In  the  case  of  TJie  Emu- 
lous,  1  Gall.,  571,  the  same  judge  said  "  that 
all  contracts  with  an  enemy  made  during  war 
are  utterly  void.  '  These  doctrines  bear  deci- 
sively against  the  plaintiffs'  demand,  which 
rests  on  the  remittance  of  money  and  bills  by 
them,  or  their  order,  to  *H.  W.  &  Co.,  [*5OG 
London,  during  the  war.  Was  not  this  foster- 
ing the  resources  of  the  enemy,  by  placing 
American  funds  within  his  control  ?  And  was 
not  the  intercommunication,  in  relation  to 
those  funds,  between  the  plaintiffs,  as  Ameri- 
can citizens,  and  a  British  merchant  residing 
in  the  City  of  London,  without  the  sanction 
of  our  government,  unlawful  ?  Upon  this 
point,  there  is  not  the  shadow  of  a  doubt,  if  the 
universally  acknowledged  law  of  nations,  rec- 
ognized and  established,  not  in  England  only, 
but  in  this  country  also,  by  the  highest  judicial 
authorities,  is  to  be  regarded  and  enforced  by 
this  court. 

Again ;   this  action,   if  sustainable  at  all, 

must  be  supported  by  the  evidence  in  the  case, 

of    an    express,   or    implied,   legal    contract 

between  the  plaintiffs  and  H.  W.  &  Co.,  made 
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flagrante  betto  ;  but  Judge  Story,  in  the  case  of 
TJie  Julia,  8  Cranch,  194,  said  that  it  was  "  the 
necessary  result  of  a  state  of  war  to  suspend 
all  negotiations  and  intercourse  between  the 
subjects  of  the  belligerents."  And  in  the  case 
of  The  Emulous,  1  Gall.,  561,  he  pronounced 
"all  contracts  with  an  enemy,  made  during 
war,  utterly  void. "  '  Why  ?  Because  they  are 
inhibited  by  the  laws  of  war,  and  therefore 
illegal. 

The  plaintiffs'  counsel,  however,  have 
labored  to  make  a  distinction  between  the 
remittance  of  bills  and  the  remittance  of 
money,  to  an  enemy  in  time  of  war,  and  to 
limit  the  war  inhibition  to  the  latter.  But  in 
my  opinion  they  failed  wholly  to  establish  the 
distinction.  In  one  part  of  the  argument,  it 
was  said  that  there  was  no  illegality  in  remit- 
ting bills  to  London  in  time  of  war.  Is  this 
true  when  applied  to  a  belligerent  ?  Did  not 
those  bills  transfer  funds  to  the  enemy  1  If 
they  did,  was  not  such  transfer  unlawful  ? 
Again  ;  it  was  said  that  drawing  bills  on  funds 
in  the  enemy's  country  did  not  increase 
the  enemy's  resources.  Admit  it.  Does 
that  remove  the  taint  of  illegality  attached  to 
the  placing  those  funds  there  ?  By  whom, 
.  for  whom  and  for  what  purpose  were  they 
placed  in  the  hands  of  an  enemy  ?  Could  they 
be  placed  there,  flagrante  bello,  without  an 
unlawful  communication  and  negotiation  be- 
tween belligerents  ?  This  has  not  and  cannot 
be  shown  ;  and  therefore  the  distinction  is 
unfounded.  Again  ;  in  another  part  of  the 
5O7*]  *argument,  it  was  urged  that  the  case 
furnishes  evidence  to  warrant  a  presumption 
that  our  government  sanctioned  the  remittance 
of  bills  to  England,  flagrante  bello.  Let  me 
examine,  for  a  moment,  the  bearings  of  this 
argument  and  the  facts  on  which  it  is  founded. 
In  the  first  place,  it  seems  to  concede  that  gov- 
ernmental authority  was  necessary  to  legalize 
the  remittance,  and  this  concession  impugns 
the  former  position,  that  such  remittance  was 
lawful  without  the  sanction  of  government. 
But  the  facts  relied  on  to  support  the  presump- 
tion, do  not  justify  it,  in  relation  to  the  plaint- 
iffs. It  is  true  that  bills,  to  a  large  amount, 
were  remitted  in  cartels,  with  the  knowledge 
of  our  public  officers,  and  received  in  England 
with  the  knowledge  of  the  officers  of  the 
English  government.  Nor  is  it  to  be  wondered 
at  that  the  government  of  Great  Britain  should 
countenance  such  remittances,  in  any  form, 
from  an  enemy,  inasmuch  as  they  increased 
her  resources.  But  how  does  it  appear  that 
the  American  government,  directly  or  indi- 
rectly, sanctioned  the  remittances  made  by  the 
plaintiffs,  or  their  agent,  Captain  Stewart '? 
Those  bills  were  not  sent  by  a  cartel  with  the 
privity  of  our  government  or  one  of  its  officers. 
My  reasoning  on  this  subject,  and  the  cases 
which  I  have  cited,  admit  the  authority  of 
government  to  license  dealings  with  an  enemy. 
Had  the  plaintiffs  such  a  license  ?  It  cannot 
be  inferred,  that  because  the  government  did, 
in  particular  instances,  and  in  a  particular 
mode,  tolerate  the  remittance  of  bills  to  En- 
gland, during  the  war;  therefore,  it  had  given 
an  unqalified  sanction  to  such  remittances  by 
American  citizens,  for  any  purpose,  and  in  any 
way  they  should  deem  expedient.  On  the  con 
trary,  the  facts  in  this  case  repel  the  presump- 
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tion  of  an  unqualified  sanction  ;  for  they  limit 
the  authority  given  to  particular  cases  of 
remittance  by  cartels,  and  under  the  inspection 
of  our  public  officers. 

But  it  has  been  contended, on  the  part  of  the 
plaintiffs,  that  the  objection  of  illegality  can- 
not be  made  by  the  defendant,  for  that  his 
partner  received  the  plaintiffs'  money  as  a 
mere  agenf ;  and  that  the  defense  of  illegality, 
set  up  by  him,  as  a  breach  of  honor  and  mor- 
ality, to  enable  him  to  retain  the  plaintiff's 
money. 

*I  will  examine  each  of  these  posi-  [*5O8 
tions,in  the  order  in  which  I  have  stated  them. 

The  first  position  takes  for  granted  that  the 
plantiffs'  placing  their  money  in  the  hands  of 
Henry  Waddington  &  Co.,  flagrante  bello, 
created  a  legal  obligation  on  the  defendant  to 
account  for  it  ;  but  this  is  the  very  point  in 
controversy.  Henry  Waddington  was,  at  the 
time  in  the  view  of  the  law  of  nations,  an 
alien  enemy  ;  and  it  was  unlawful  for  the 
plaintiffs,  as  American  citizens,  to  place  their 
money  in  his  hands.  Had  Henry  Waddingtou 
expressly  agreed  to  pay  it  on  demand,  the  con- 
tract to  use  the  language  of  Judge  Story,  in 
the  case  of  The  Emulous,  would  have  been 
utterly  void.  Is,  then,  the  law  so  incongrous 
that  it  will,  by  implication,  create  a  valid  con- 
tract where  an  express  contract  would  have 
been  illegal  ?  Jn  my  opinion,  it  cannot  be 
necessary  to  discuss  this  point  any  further,  in 
order  to  show  that  the  first  position  contended 
for  by  the  plaintiffs  is  wholly  untenable. 

With  respect  to  the  second  point,  that  the  de- 
fendant's defense  involves  a  breach  of  honor 
and  moral  obligation,  it  must  be  remembered 
that  this  cause  is  brought  up  for  review,  not 
to  settle  speculative  points  of  honor,  or  rules 
of  morality,  but  to  have  the  law  of  the  land, 
between  the  parties,  judicially  pronounced. 
When  the  law  inhibits  all  negotiation  and  inter- 
course between  the  citizens  and  subjects  of 
belligerent  nations,  such  negotiation  and  inter- 
course are  rendered  unlawful.  When  it  de- 
clares all  contracts  with  an  enemy  made  in 
time  of  war  utterly  void,  it  announces  to  all 
who  may  enter  into  such  contracts  that  the 
law  will  not  enforce  them.  Thus  legally  fore- 
warned of  the  consequences,  the  plaintiffs  who 
come  into  a  court  of  law  with  such  a  contract 
cannot  claim  the  shield  of  honor  and  morality 
for  its  protection.  The  court  has  not  the 
power  to  transform  an  illegal  into  a  legal 
contract  ;  and  '  without  such  a  transforming- 
power,  it  is  incompetent  to  afford  a  legal 
remedy  to  the  plaintiffs  in  this  case. 

But  it  was  said  in  argument  that  the  rigor 
of  the  law  of  war  has  been  mitigated  by  the 
practice  of  all  civilized  nations.  Admit  it ; 
has  the  inhibition  of  commercial  intercourse 
of  pecuniary  negotiations,  and  of  fostering  the 
resources  *of  an  enemy,  unless  sane-  [*5O9 
tioued  by  government,  ever  been  removed  ? 
No.  Why  is  it  continued  ?  For  the  safety 
of  the  belligerent  states,  to  guard  against  trea- 
sonable practices,  and  to  save  merchants  from 
temptations  to  swerve  from  their  allegiances  in 
time  of  war.  Judge  Story,  in  explaining  the 
principle  of  this  inhibition,  in  the  case  of  The 
Julia,  8  Cranch,  195,  said  that  it  is  extracted, 
not  from  the  criminal  intentions  of  the  parties 
engaged  in  illicit  intercouse  with  an  enemy, 
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but  "from  a  more  enlarged  policy,  which 
looks  to  the  general  interests  of  the  nations, 
which  may  be  sacrificed  under  the  temptation 
of  unlimited  intercourse,  or  sold  by  the  cupid- 
ity of  corrupt  avarice."  And,  in  the  language 
of  Sir  William  Scott,  I  would  ask,  emphatic- 
ally, who  can  be  insensible  to  the  conse- 
quences that  might  follow,  if  every  person 
had  a  right  to  carry  on  a  commercial  inter- 
course with  the  enemy,  and  under  color  of 
that,  had  the  means  of  carrying  on  any  other 
species  of  intercourse  he  might  think  fit. 

It,  therefore,  appears  that  the  unqualified 
inhibition  of  all  intercourse  and  negotiations 
with  an  enemy,  by  the  law  of  war,  unless 
sanctioned  by  government,  is  dictated  by  the 
great  law  of  self-preservation,  which  is  im- 
mutable in  its  nature,  and  has  not  been  relaxed 
by  any  nation.  The  inconvenience  to  the 
public  by  relaxing  it,  might  be  extreme  ;  and 
there  can  be  none  on  the  other  side,  that  the 
intercourse  between  individuals  of  the  bellig- 
erent nations,  if  necessary,  should  be  placed 
under  the  eye  and  control  of  the  government 
charged  with  the  care  of  the  public  safety. 

Upon  the  whole,  I  have  a  strong  conviction 
that  the  contract  relied  on  by  the  plaintiffs  was 
illegal  and  void  ;  and  that,  therefore,  as  well 
as  for  the  reasons  above  assigned,  the  judg- 
ment of  the  court  below  ought  to  be  affirmed. 

This  beiug  the  opinion  of  a  majority  of  the 
court  (LIVINGSTON  and  SEYMOUR,  Senators, 
dissenting),  it  was  thereupon,  ordered,  ad- 
judged and  decreed  that  the  judgment  of  the 
Supreme  Court  be  affirmed  ;  and  that  the 
plaintiffs  in  error  pay  to  the  defendant  in  error 
his  costs  and  charges  in  and  about  his  defense 
in  this  court;  and  that  the  record  and  proceed- 
ings be  remitted,  &c. 

Judgment  of  affirmance. 

Affirming— 15  Johns.,  57. 

Cited  in-16  Johns.,  513:  7  Paige,  26;  43  N.  Y.,170  ; 
49  N.  Y.,  15  ;  50  N.  Y.,  170,  617,  632:  54  N.  Y..  49;  5 
Lans.,  242 ;  59  Barb.,  432,  564 ;  16  Abb.  Pr.,  426 ;  1 
Abb.  N.  S.,  378 :  2  Abb.  N.  S..  173  ;  1  Rob.,  573 ;  3 
Daly,  354 ;  21  Wall.,  352 ;  5  Wall.,  407 ;  6  Wall.,  535  ; 
7  Wall.,  557, 558  :  11  Wall.,  253 : 1  Dill.,  577  ;  1  McLean, 
301  •  1  Wood,  589,  592  ;  1  Flipp.,  302,  303 ;  100  Mass., 
569;  35  Ind.,  145;  120  Mass.,  16 ;  3  Allen,  294 ;  56  Mo., 
457;  37  N.  J.  L.,  464,  485. 


5 1O*1    *EDMUND    SEAMAN,    ROBERT 
SEAMAN,  THOMAS,  TOBIAS  AND  BIL- 
LOPP  B.  SEAMAN,  Plaintiffs  in,  Error, 
v. 

JOSHUA  WADDINGTON,  who  is  Impleaded 
with  HENRY  WADDINGTON,  Defendant  in 
Error. 

Same  points  as  decided  in  the  last  case. 
Citation— 16  Johns.,  438. 

THE  plaintiffs  in  error  brought  an  action  of 
assumpxit  against  the  defendant  in  error, 
in  the  Supreme  Court,  to  recover  a  balance 
of  £18,359  8s.  3d.  sterling,  with  the  interest 
thereon  from  the  1st  of  January,  1814,  as 
stated  in  an  account  current,  signed  by  H.W. 
with  the  name  of  H.  W.  &  Co.  The  plaintiffs 
in  error  were  debited  on  the  8th  of  February, 
1813,  with  cash,  £1,847  sterling,  and  credited 
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in  September,  1812,  and  the  1st  of  January, 

1813,  with  bills  amounting  to  near  £19,000  ster- 
ling, and  with  cash  and  interest  to  the  1st  of 
January,    1814,    making  the    whole  amount 
£20,305  8s.  M.  sterling. 

The  cause  was  tried  at  the  New  York  sit- 
tings, the  llth  of  December,  1816,  before  Mr. 
Justice  Van  Ness  ;  and  the  evidence,  stated  in 
the  last  case  of  Griswold*  against  the  same 
defendant,  of  the  two  cartels  with  letters  for 
England  ;  the  petition  and  affidavits  of  the 
defendant  in  the  District  Court ;  the  purchase 
of  bills  in  England,  by  the  government  of  the 
United  States,  was  introduced.  The  plaintiffs 
also  gave  in  evidence  an  advertisement,  in- 
serted in  the  New  York  Evening  Post  and 
New  York  Gazette,  the  15th  of  November, 

1814,  signed  by   the  defendant,   J.  Wadding- 
ton  and   Robert  S.  Newby.   stating  that   the 
copartnership    heretofore    existing    at    New 
York,    between   the    subscribers  and    Henry 
Waddington.  of  London,  under  the  firm  of  J. 
W.  &  Co.,  and   that  at  London,  between   H. 
W.  &  J.  W.,  under  the  firm  of  H.  W.  &  Co., 
expired  by  their  respective  limitations,  on  the 
1st  of  January,  1813. 

The  defendant  proved,  by  the  answer  of  E. 
S.,  one  of  the  plaintiffs,  to  a  bill  of  discovery 
in  chancery,  filed  by  the  defendant,  that  be- 
tween the  3d  of  August,  1812,  and  the  20th  of 
September,  he  and  his  copartners  trading  in 
New  York,  remitted *to  H.  W.  &  Co.,  [*511 
of  London,  two  British  government  bills, 
drawn  on  the  Lords  of  the  Treasury,  amount- 
ing to  £3,000  sterling ;  one  on  the  Commis- 
sioners of  the  Treasury,  for  £600  sterling,  and 
several  bills  on  individuals,  amounting,  in  the 
whole,  to  above  £20,000 ;  and  that  some  of  the 
bills  were  remitted  from  Lisbon. 

The  defendant  also  proved  that  a  bill  of 
exchange  for  £10,000  sterling,  dated  New 
York,  December  8,  1814,  and  credited  in  the 
account  current,  as  of  the  1st  of  January,  1817, 
was  procured  by  the  proceeds  of  the  ship 
Othello's  cargo,  sold  at  Lisbon.  That  the  ship 
sailed  from  the  United  States  during  the  war 
with  Great  Britain,  and  the  supercargo  had 
instructions  from  the  owners  of  ship  and  car- 
go to  sell  the  cargo,  and  invest  the  proceeds  in 
bills  of  exchange  on  England,  and  to  remit 
such  bills  to  H.  W.  &  Co.,  of  London,  to  be 
passed  to  the  credit  of  the  plaintiffs  in  error. 
The  ship  sailed  on  the  voyage  with  a  British 
license  on  board  ;  and  was  cleared  for  the  voy- 
age on  the  4th  of  November,  1812.  By  an 
indorsement  made  on  the  license,  dated  the 
24th  of  February,  1813,  signed  by  the  British 
ambassador  at  Lisbon,  the  ship  was  protected 
from  British  cruisers,  while  returning  home  to 
the  United  States  with  a  cargo  of  salt.  An- 
other item  in  the  account  current,  of  £350 
sterling,  was  also  procured  and  remitted  to  the 
plaintiffs  in  error,  from  the  proceeds  of  the 
Othello's  cargo.  The  Othello  had  made  a  pre- 
vious voyage  to  Lisbon,  with -a  similar  license, 
after  the  declaration  of  war  against  Great 
Britain  ;  and  two  bills  of  exchange  of  £1,988 
Qs.  Id.  sterling,  and  £3,000  sterling,  were  pro- 
cured and  remitted  from  the  proceeds  of  the 
freight  and  cargo  of  the  first  voyage,  under 
similar  instructions  given  to  the  supercargo. 

It  appeared,  from  an  entry  in  the  waste- book 

of  the  plaintiffs  in  error,  in  October,  1814,  and 
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from  a  letter  addressed  by  them,  under  the 
firm  of  E.  Seaman,  Son  &  Co.,  to  Henry 
Waddington  &  Co.,  dated  the  8th  of  October, 
1814,  that  the  plaintiffs  had  transferred  their 
funds  in  the  hands  of  H.  VV.  &  Co.  to  Edmund 
Seaman,  and  they  request  H.  W.  &  Co.  to  hold 
the  same,  subject  to  his  orders,  debiting  their 
account  with  the  amount  and  interest  to  the 
1st  of  January,  1815,  and  placing  the  same  to 
his  credit.  t 

512*|  *The  jury,  under  the  direction  of 
Mr.  Justice  Van  Ness,  before  whom  the  cause 
was  tried,  found  a  verdict  for  the  defendant. 
The  plaintiffs  in  error  tendered  a  bill  of  excep- 
tions to  the  opinion  and  charge  of  the  judge, 
which,  pursuant  to  the  Statute,  was  brought 
before  the  court  below,  who  gave  judgment 
thereon  in  favor  of  the  defendant  in  error: 
to  reverse  which  judgment  the  present  writ 
of  error  was  brought. 

The  plaintiffs  in  error  alleged  that  the  judg- 
ment ought  to  be  reversed  : 

1.  Because  the  partnership,  proved  to  have 
existed  between  J.  &  H.  W.,  in  London,  be- 
fore the  late  war  between  the  United  States 
and  Great  Britain,  was  not  dissolved  or  termi- 
nated   by    that    war,  or   otherwise,  previous 
to  the  accruing  of  the  plaintiffs'  right  of  ac- 
tion. 

2.  Because  there  was   no  illegality  in  the 
contract  or  transactions  in  which  the  action  is 
founded  ;  or,  at  least,  none  such  as  can  defeat 
the  right  of  recovery. 

3.  Because  that  proper  and  legal  evidence, 
offered  by  the  plaintiffs  on  that  trial,  was  re- 
jected by  the  judge. 

4.  Because   the  judgment  of  the  Supreme 
Court  is  contrary  to  law. 

The  defendant  in  error  insisted  that  the 
judgment  of  the  Supreme  Court  ought  to  be 
affirmed : 

1.  Because  the  declaration  of  war  by  the 
United  States  against  the  King  of  Great  Brit- 
ain worked  a  dissolution  of  the  copartnership 
then  existing  between  J.  W.  and  H.  W. 

2.  Because,  if  the  declaration  of  war  did  not 
work  an  absolute  and  entire  dissolution  of  the 
said  copartnership,  it  operated  in  law,  at  least, 
to  suspend  it,  as  to  all  commercial  dealings 
and  transactions  carried  on  by  either  party 
during  the  continuance  of  war. 

3.  Because,    the  copartnership  having  ex- 
pired by  efflux  of  time,  during  the  continu- 
ance of  the  war,  and  the  defendant,  J    W., 
being  resident  in  the  United  States,  no  notice 
of  the  expiration  of  the  partnership  was  nec- 
essary on  his  part. 

4.  Because  the  balance  of  account,  claimed 
by  the  plaintiffs,  has  grown  out  of  a  trade  and 
intercourse  unlawfully  carried  on   by  them, 
with  the  enemy,  during  the  existence  of  the 
late  war;  and  no  action  can  ba  lawfully  sus- 
5 13*]  tained  in  the  *courts  of  this  country  to 
enforce  a  claim  founded   on  such  unlawful 
dealing,  especially  to  charge  an  innocent  par- 
ty not  concerned  in  the  illegal  traffic. 

5.  That  the  balance  of  account  having  been 
assigned  and  transferred  to  the  separate  ac- 
count  and   credit  of  Edmund   Seaman,    the 
plaintiffs  in  error  have  no  riirht  of    action 
against  the  defendants;    there  being  what  is 
termed  in  the  civil  law  a  novation  of  the  con- 
tract. 
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Messrs.  Q-riffin  and  Henry  for  the  plaintiffs 
in  error. 

Mews.  Hoffman  and  Emmet  for  the  defend- 
ant in  error. 

The  different  points  raised  in  the  cause  were 
most  ably  argued  by  the  counsel ;  but  as  the 
principal  question,  as  to  the  illegality  of  the 
contract,  on  which  the  opinion  of  the  court 
turned,  has  been  already  discussed  and  con- 
sidered so  much  at  large,  in  the  case  of  Gris- 
wolds  v.  Wiiddington,  it  is  unnecessary  to  state 
the  arguments  of  the  counsel. 

THE  CHANCELLOR.  This  case  involves  the 
same  questions,  as  to  the  lawfulness  of  trading 
with  an  enemy  in  time  of  war,  and  as  to  the 
existence  of  commercial  partnerships  between 
the  subjects  of  the  two  hostile  states,  as  those 
already  discussed  and  decided  in  the  case  of 
Orinaoltls  v.  Wnddington,  It  would,  therefore, 
be  unnecessary  and  useless  to  repeat  the  same 
arguments. 

Bill  in  this  case  the  trading  with  the  enemy 
was  more  offensive,  and  more  aggravated  in 
its  circumstances,  and  is  liable  to  more  severe 
animadversion. 

In  this  case  the  plaintiffs  admit  that  within 
the  first  six  months  after  the  commencement 
of  the  war,  they  remitted  to  England,  in  pri- 
vate, and  in  British  government  bills,  to  the 
amount  of  upwards  of  £30,000  sterling.  The 
object  of  this  was  to  transfer  so  much  of  the 
capital  of  the  plaintiffs,  in  time  of  war,  from 
their  own  country,  to  be  deposited,  on  inter- 
est, in  a  mercantile  house  in  London ;  and  it 
must  have  been  done  with  the  design  either  of 
aiding  and  assisting  the  enemy,  by  a  loan  to 
that  extent,  or  placing  their  funds  under  what 
they  deemed  better  protection  in  the  enemy's 
country  *than  in  their  own.  Tiie  house  [*5  14 
they  selected  having  been  concerned  in  exten- 
sive speculations  during  the  war,  and  having 
probably  employed  those  very  funds  in  trade 
or  enterprises  subservient  to  the  interest  and 
views  of  the  enemy,  unfortunately  became 
bankrupt  just  at  the  conclusion  of  the  war. 
It  now  suits  the  convenience  of  the  plaintiffs 
to  call  upon  our  courts  to  assist  them  to  re- 
cover this  money,  and  consequently  to  charge 
this  loss  upon  a  citizen  of  New  York,  on  the 
ground  that  the  alien  enemy  had  a  right  to 
bind  him  as  a  partner. 

But  this  is  not  the  whole  view  of  the  case. 
The  principal  part  of  the  money  was  the  pro- 
ceeds of  the  two  cargoes  sent  by  the  plaintiffs 
in  the  ship  Othello,  to  Lisbon,  during  the  first 
year  of  the  war,  under  a  British  license,  and 
the  same  ship  was  protected,  during  her  re- 
turn voyage,  by  a  fresh  British  license,  pro- 
cured at  Lisbon.  The  plaintiffs,  by  such  con- 
duct, whatever  may  have  been  their  intention, 
labored  most  faithfully  and  effectually,  during 
the  first  year  of  the  war,  to  impair  the  re- 
sources and  to  diminish  the  trade  of  the  one 
country,  and  to  increase  the  resources  and 
promote  the  commerce  of  the  other.  If  such 
a  trading  as  this  be  lawful  in  war,  then  I 
should  think  that  any  one  or  more  of  these 
United  States  might,  by  law,  have  ratified 
such  a  commerce  with  the  enemy,  in  spite  of 
the  declaration  of  Congress.  I  cannot  con- 
ceive of  a  more  criminaland  injurious  breach 
of  allegiance,  short  of  the  crime  of  treason ; 
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and  I  think  it  is  utterly  inadmissible  that 
these  plaintiffs  should  come  here  and  receive 
the  aid  of  this  court  to  sanction  such  dealings 
and  enforce  such  contracts. 

On  this  single  ground  of  the  illegality  of  the 
trade,  and  of  the  void  nature  of  the  contract, 
I  am  of  opinion  that  the  judgment  of  the 
Supreme  Court  ought  to  be  affirmed. 

This  being  the  opinion  of  the  whole  court 
(LIVINGSTON,  Senatw,  dissenting),  it  was  there- 
upon ordered  and  adjudged  that  the  judg- 
ment of  the  Supreme  Court  be  affirmed,  &c. 

Judgment  of  affirmance. 


515*]    *JACKSON,    ex    dem.     ABRAHAM 
HOUSEMAN  ET  AL.,  Plaintiffs  in  Error, 

v. 

JACOB  L.  SEEKING  AND  THOMAS  CAR- 
PENTER, Defendants  in  Error. 

Real  Property  —  Wife  Seised  in  Fee  —  Deed  of  Bar- 
gain and  Sale  by  Husband  and  Wife  in  Trust 
—  Void,  if  without  Consideration  —  Use  Can- 
not be  Ibiised  on  Covenant,  to  Stand  Seised  in 
Favor  of  Stranger. 

H.,  a  married  woman,  being-  seised  in  fee  of  cer- 
tain lands,  joined  in  a  deed  with  her  husband,  re- 
citing that  she  inherited  the  premises  which  she 
wished  to  settle  in  the  manner  thereinafter  men- 
tioned ;  they,  therefore,  in  consideration  of  the 
premises,  and  for  divers  other  good  causes,  and 
considerations,  granted,  bargained,  sold  &c.,  to  D. 
(a  stranger),  his  heirs  and  assigns  forever,  all,  &c., 
in  trust,  to  hold  the  same,  during  the  joint  lives  of 
H.  and  her  husband,  and  to  pay  to  them  the  rents 
and  profits,  and  in  case  her  husband  should  die 
leaving  her  surviving,  then  to  convey  the  same  to 
H  ;  but  in  case  H.  should  die,  without  lawful  issue, 
leaving  her  husband  surviving,  then  in  trust  to 
convey  the  premises  to  her  said  husband  and  to  her 
mother,  in  fee  simple,  &c.,  D.  covenanting  to  per- 
form the  trusts.  H.  died  without  lawful  issue, 
leaving  her  husband  and  mother  surviving,  to 
whom  D.  soon  after,  conveyed  the  premises,  in 
pursuance  of  the  trust. 

Held  that  the  deed  from  H.  and  her  husband  to 
D.  was  void,  as  a  bargain  an<L  sale,  for  want  of  a 
pecuniary  consideration  ;  ana  that  it  could  not 
operate  as  a  covenant  to  stand  seised  to  the  uses 
expressed  in  the  deed,  because  D.  being  a  stranger, 
there  was  no  consideration  of  blood  or  marriage 
between  him  and  H.,  the  grantor.  No  use  can  be 
raided  on  a  covenant  to  stand  seised  in  favor  of  a 
stranger,  and  not  of  the  blood  of  the  covenantor  ; 
and  though  the  covenantee  is  a  mere  trustee  for 
the  relations  of  the  covenantor,  it  makes  no  differ- 
ence. 

Citations—  Bacon's  Use  of  the  Law,  p.  151;  Str., 
934  ;  1  Leon.,  195  ;  1  Co.,  154  a  ;  2  Co.,  15  ;  Cro.  Car., 
529;  W.  Jones,  418;  2  Roll.  Abr.,  783,  pi.  4;  Gilb. 
Uses,  p.  247,  n.  ;  T.  Raym.,  49  ;  1  Sid.,  25;  Fitzg.,  146; 
22  Vin.,  196.  pi.  13  ;  1  Vern..  141  ;  Willes,  t>73,  682  ; 
2  Wils.,  75;  Vent,,  318;  Comyn.  242;  Gilb.  Uses,  253, 
254  ;  Plowd.,  307  ft  :  4  Leon.,  137. 


was  an  action  of  ejectment  brought  in 
the  Supreme  Court  to  recover  a  lot  of  land 
in  the  City  of  New  York.  The  cause  was 
tried  at  the  New  York  sittings,  before  the  late 
Chief  Justice,  in  April,  1816.  The  special  ver- 
dict stated  the  following  facts  :  Andrew  Hunt 
and  Rachel  his  wife,  in  right  of  the  wife, 
being  seised  of  the  premises  in  question  and 
other  real  estate,  which  came  to  Rachel  from 
her  father,  John  Houseman,  deceased,  who 
had  acquired  the  same  by  purchase,  on  the 
28th  of  September,  1805,  executed  a  certain 
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deed  or  indenture  between  them  of  the  first 
part,  and  James  Davidson  of  the  second  part, 
as  follows:  "  Whereas,  the  said  Rachel  has 
inherited  the  lands  and  real  estate  hereinafter 
mentioned,  which  she  wishes  to  be  settled,  in 
the  manner  hereinafter  mentioned  :  Now, 
therefore,  this  indenture  witnesseth,  that,  in 
consideration  of  the  premises,  and  for  divera 
other  good  causes  and  considerations,  the  said 
parties  of  the  first  part  have  granted,  bar- 
gained, sold,  aliened,  enfeoffed,  conveyed  and 
confirmed,  and  by  these  presents  do  grant, 
bargain,  sell,  aliene,  enfeoff,  convey  and  con- 
firm unto  the  said  James  Davidson,  his  heirs 
and  assigns,  forever,  all  and  singular,  &c. 
(describing  the  property  conveyed,  including 
the  premises  in  question),  to  have  and  to  hold 
*all  and  singular  the  said  several  [*51<> 
houses,  lots  of  ground  and  premises,  &c., 
unto  the  said  James  Davidson,  his  heirs  and 
assigns,  to  his  and  their  only  proper  use,  bene- 
fit, and  behoof,  forever  :  in  trust,  neverthe- 
less, to  and  for  and  upon  the  several  trusts, 
hereinafter  mentioned  and  declared  ;  that  is 
to  say,  in  trust,  in  the  first  place,  to  hold  the 
same  during  the  joint  lives  of  the  said  parties 
of  the  first  part,  and  to  pay  the  rents  and 
profits  thereof  to  the  said  parties  of  the  first 
part,  during  their  joint  lives  ;  and  in  case  the 
said  Andrew  Hunt  shall  die  leaving  the  said 
Rachel  surviving  him,  then  upon  the  further 
trust,  from  and  as  soon  as  conveniently  may 
be  after  his  decease,  to  grant  and  convey  all 
and  singular,  the  houses,  &c. ,  to  the  said 
Rachel,  in  fee  simple  ;  but  in  case  the  said 
Rachel  shall  die,  without  lawful  issue,  leav- 
ing the  said  Andrew  surviving  her,  then, 
upon  the  further  trust,  to  grant  and  convey 
all  and  singular  the  houses,  lots  of  ground  and 
premises,  hereby  granted  to  the  said  Andrew 
and  Mary  Houseman,  the  mother  of  the  said 
Rachel,  in  fee  simple,  as  tenants  in  common  ; 
but  if  the  said  Mary  Houseman  shall  be  dead, 
at  the  time  of  the  decease  of  the  said  Rachel, 
without  lawful  issue,  leaving  the  said  Andrew 
surviving  her  ;  then,  upon  the  further  trust, 
to  grant  and  convey  the  said  several  houses, 
&c.,  to  the  said  Andrew  Hunt  and  William 
Houseman,  the  uncle  of  the  said  Rachel,  as 
tenants  in  common,  in  fee  simple  ;  and  the 
said  James  Davidson  doth,  by  these  presents, 
accept  the  conveyance  in  trust,  as  aforesaid, 
and  doth  hereby  covenant,  and  grant  to  and 
with  the  said  Andrew. Hunt,  his  executors, 
administrators  and  assigns,  well  and  faith- 
fully to  perform  the  trusts  hereinabove 
declared,  he  being  well  and  sufficiently  indem- 
nified and  saved  harmless  of,  from  and  against 
all  costs,  charges  and  expenses,  which  he,  the 
said  James,  shall  or  may  be  put  to,  by  reason, 
or  on  account  of  the  same.  In  witness,"  &c. 

This  deed  was  duly  executed  and  acknowl- 
edged by  the  parties.  At  the  time  of  its  exe- 
cution, Rachel  Hunt  was  sick  of  the  yellow 
fever,  and  died  on  the  29th  of  September,  the 
day  following,  without  issue. 

Afterwards,  on  the  4th  of  October,  1805, 
James  Davidson,  in  pursuance  of  the  trust 
declared  in  the  said  deed,  granted  and  con- 
veyed the  real  estate  therein  described,  and 
the  premises  *iu  question,  to  Andrew  [*51 7 
Hunt,  the  husband,  and  to  Mary  Houseman, 
the  mother  of  the  said  Rachel,  as  tenants  in 
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common,  in  fee  simple,  who  continued  to  hold 
the  same,  as  tenants  in  common,  until  the 
17th  of  December,  1805,  when  a  partition 
thereof  was  made  between  them,  and  the 
premises  in  question,  on  that  partition,  were 
released  and  conveyed  by  the  said  Andrew 
Hunt  to  Mary  Houseman,  her  heirs  and 
assigns,  in  severally.  The  defendants  in  this 
cause,  who  were  in  possession  of  the  premises 
at  the  commencement  of  the  suit,  derived 
their  title  from  Mary  Houseman.  The  lessors 
of  the  plaintiff,  being  the  children  of  William 
Houseman,  the  Uncle  of  Rachel  Hunt,  are  the 
only  heirs  at  law  of  the  said  Rachel. 

In  October  Term,  1817,  the  Supreme  Court, 
after  argument  of  the  cause  on  a  case  con- 
taining the  facts  as  above  stated,  gave  judg- 
ment for  the  defendants  ;  to  reverse  which 
judgment,  a  writ  of  error  was  brought,  return- 
able to  this  court. 

The  reasons  for  the  judgment  of  the  Su- 
preme Court  were  assigned  by  Mr.  Chief  Jus- 
tice Spencer,  who  read  the  same  from  the 
manuscript  notes  of  the  late  C hief  Justice,1  as 
follows  :  "  This  was  a  deed  in  trust,  for  cer- 
tain uses  therein  expressed,  and  is  without 
any  pecuniary  consideration.  It  was,  how- 
ever, contended,  on  the  part  of  the  defendants, 
that  it  was  good  and  sufficient  as  a  covenant 
to  stand  seised  to  the  uses  specified.  The  first 
trust  was  for  the  use  of  the  grantors  during 
their  joint  lives  ;  and  if  Andrew  Hunt  should 
die,  leaving  his  wife  surviving  him,  then  to 
reconvey  the  same  to  Rachel :  and  in  case 
Rachel  "should  die  without  issue,  leaving 
Andrew  surviving,  then,  to  grant  and  convey 
the  lands  to  Andrew  Hunt  and  Mary  House- 
man, the  mother  of  Rachel,  in  fee  simple,  as 
tenants  in  common.  That  event  occurred, 
and  Davidson  has  executed  the  trust,  and  con- 
veyed the  premises  to  Andrew  Hunt  and  Mary 
Houseman." 

"It  is  evident  that  this  deed  cannot  operate 
as  a  bargain  and  sale,  because  there  is  no 
pecuniary  consideration.  (Ante,  p.  48.)  If  it 
518*]  *is  operative  at  all,  it  must  be  as  a 
covenant  to  stand  seised.  It  is,  in  form,  a 
bargain  and  sale  ;  but  this,  according  to  the 
cases,  does  not  prevent  its  being  a  covenant  to 
stand  seised,  if  it  contains  all  the  requisites  of 
such  conveyance.  The  great  and  leading 
requisite  is  the  consideration  of  blood  and 
marriage  ;  and  it  need  not  appear,  in  form,  to 
be  the  consideration  expressed  ;  if  that  appear 
from  the  deed,  it  is  enough.  In  this  case, 
Davidson  was  made  the  grantee  ;  he  was  so, 
because  the  deed  was  in  form  a  bargain  and 
sale  ; '  and  the  great  objection  raised  to  the 
deed  was  that  Davidson  was  a  stranger,  and 
so  there  was  not  the  requisite  consideration  of 
blood,  to  make  the  deed  operate  as  a  covenant 
to  stand  seised.  Yet  Davidson  did  not,  accord- 
ing to  the  terms  of  the  deed,  receive  any  bene- 
ficial interest  under  the  conveyance.  He  was 
merely  made  use  of  as  the  conduit  or  instru- 
ment, through  which  the  beneficial  interest 
was  to  flow  to  others.  Suppose  this  deed  had 
been,  in  form,  a  covenant  to  stand  seised  to 

1.— This  case  was  not  reported  with  the  other 
cases  in  the  Supreme  Court,  for  October  Term,  1817, 
Vol.  XfV.,  for  want  of  the  necessary  notes  of  the 
decision  ;  and  a  writ  of  error  having  been  brought, 
it  was  not  thought  necessary  to  report  it  after- 
wards. 
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the  uses  therein  described.  Davidson  would 
be  the  covenantee,  and  his  being  a  stranger 
would  be  no  objection  to  the  deed.  The  very 
precedent  of  such  a  covenant  is  given  in  the 
last  chapter  of  Sanders  on  Uses  and  Trusts ; 
the  covenantee  there  was  a  stranger ;  and  in 
that  chapter  of  the  work  of  Sanders,  all  the 
principles  which  have  been  suggested  will  be 
found  to  be  supported.  There  certainly  ap- 
pears to  be  some  little  confusion  in  the  books 
on  this  subject." 

"  The  case  of  Garnish  v.  Wentworth,  Cart.. 
137  ;  Sarnon  v.  Jones,  2  Vent.,  318,  and  Hoare 
v.  Dix,  Sid.,  25,  would  seem  to  contain  prin- 
ciples rather  in  hostility  with  this  deed.  But 
the  authority  of  those  cases  is  much  shaken 
by  the  case  of  Doe  v.  Salkeld,  Wils. ,  677.  and 
that  of  Rose  v.  Vroman,  2  Wils. ,  75.  Willes, 
C h.  J.,  on  referring  to  those  cases,  seems  to 
consider  them  unintelligible,  and  much  ques- 
tions their  authority.  They  certainly  appear 
against  the  spirit  and  tenor  of  most  of  the 
other  cases  on  this  point.  The  case  of  Thorne 
v.  Thorne,  1  Vern.,  141,  is  much  in  point,  so 
far  as  it  can  be  collected  from  the  imperfect 
report  of  the  case  ;  and  it  appears  to  me,  from 
an  examination  of  the  cases,  that  this  deed 
contains  all  the  essential  requisites  of  a  cove- 
nant to  stand  seised  to  the  uses  described. 
Although,  in  fonm,  a  bargain  and  sale,  it  has 
all  *the  words  necessary  for  a  cove-  [*51O 
nant  to  stand  seised.  The  word  "grant  "is 
enough.  Though  the  consideration  of  blood 
or  marriage  is  not  expressly  alleged,  that  is  to 
be  collected  from  the  deed.  Though  the 
grantee  is  a  stranger,  no  beneficial  interest  is 
given  to  him.  He  is  a  mere  instrument  to  con- 
vey the  premises  to  the  uses  specified.  We 
were,  accordingly,  of  opinion  that  the  defend- 
ants were  entitled  to  judgment." 

Mr.  Foot,  for  the  plaintiffs  in  error,  con- 
tended :  1.  That  the  deed  of  the  29th  of  Sep- 
tember, 1805,  was,  in  its  nature,  testamentary. 
The  clear  intention,  deducible  from  the  cir- 
cumstances under  which  the  deed  was  executed, 
and  from  the  recital  in  it,  was  to  enable  Mrs. 
Hunt,  a  married  woman,  to  devise  her  real 
estate.  It  is,  in  substance,  a  will,  made  by  a 
feme  covert,  and  therefore  void  by  the  Statute. 
(1  K  R.  L.,  365,  sess.  36,  ch.  23,  sec.  5.)  A 
deed  takes  effect  immediately,  and  the  prop- 
erty becomes  vested  in  the  grantee.  A  devise 
is  a  disposition  of  property,  to  take  effect  after 
the  death  of  the  testator.  In  England,  a  married 
woman  can  convey  her  estate  by  fine  only. 
Here  she  can  only  convey  by  a  deed  duly 
executed,  and  acknowledged  before  a  judge  or 
public  officer,  in  the  form  and  manner  pre- 
scribed by  statute.  No  particular  form  of 
words  is  necessary  to  constitute  a  devise. 
(Habergliam  v.  Vincent,  2  Ves.,  Jr.,  204; 
Cruise's  Dig.,  tit.  38,  ch.  9,  sees.  3-9.)  A  deed 
poll,  intended  to  operate  after  the  testator's 
death,  was  held  to  be  testamentary ;  and 
though  void,  as  to  the  freehold,  for  want  of 
three  witnesses,  it  passed  the  copyhold  or  per- 
sonal estate.  (Finch..  195  ;  I  Mod.,  117  ;  3  P. 
Wms.,27;  3  Keb.,  310.)  Though  an  instru- 
ment be  executed  and  delivered  as  a  deed,  yet 
if  it  is  in  the  nature  of  a  testament,  it  will  be 
deemed  a  testament,  and  not  a  deed.  The 
joining  of  the  husband  in  the  deed,  or  his  con- 
sent to  his  wife's  disposing  of  her  estate, 
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t-iinnot  vary  the  case.  He  can  give  her  no 
power 'to  devise  her  lands,  to  the  prejudice  of 
the  heir  at  law.  (Cruise's  Dig.,  tit.  38,  ch.  4, 
sue.  6  ;  Amb.,  627.) 

2.  If  the  deed  to  D.,  the  trustee,  is  operative 
at  all,  it  must  be  either  as  a  bargain  and  sale, 
or  as  a  covenant  to  stand  seised  to  uses.     It 
clearly  is  not  good  as  a  bargain  and  sale,  for 
52O*]  *ihere  is  no   pecuniary    or   valuable 
consideration  sufficient  to  raise  a  use.     Natural 
affection  is  not  a  sufficient  consideration  to 
support  a  bargain  and  sale.     (Cro.  Jac.,  127  ; 
Scuddamore  v.  Crossing,  I  Mod.,  175  ;  S.  C.,  2 
Lev.,  9.  S.  C..  1  Vent,,  137 ;  2  Keb.,  754,  784.) 
As  between  Hunt  and  his  wife  and  Davidson, 
there  was  no  consideration  of  blood  or  mar- 
riage ;  the  deed,  therefore,  could  not  operate 
as  a  covenant  to  stand  seised  to  uses.     In  Roe, 
ex  dem.   Wilkinson-,  v.  Tranman  et  al.,  Willes, 
682  ;  S.  C.,  2  Wils.,  75,  all  the  cases  on  this 
subject  are  cited  and  reviewed  ;  and  in  none 
of  them  has  it  been  held  that  there  can  be  a 
valid  covenant  to  stand  seised  to  uses,  without 
a  consideration  of  blood  or  marriage,  between 
the  grantor  and  grantee,  the  bargainer  and  bar- 
gainee, the  feofi'or  and  feoffee,  or  the  releasor 
and  releasec.     In  the  case  of  of  Rue,  ex  dem. 

Wilkiiisvn,  v.  Tranman,  T.  K.,  in  considera- 
tion of  natural  love  to  his  brother,  C.  K.,  and 
of  £100,  granted  and  released  to  the  said  C.  K., 
after  the  death  of  the  grantor,  and  the  heirs  of 
his  body  :  and  after  their  decease,  to  John 
Wilkinson  (the  lessor  of  the  plaintiff),  eldest 
son  of  the  grantor's  well  beloved  uncle,  J.  W., 
his  heirs  and  assigns,  and  to  the  only  proper  use 
of  J.  W.,  the  younger,  &c.  In  answer  to  the 
objection  that  there  was  not  a  proper  consid- 
eration to  raise  the  use,  Willes,  Ch.  J.,  said 
the  grantor  calls  the  lessor,  J.  W.,  the  eldest 
son  of  his  well  beloved  uncle.  (4  Ciuise's  Dig., 
tit.  32,  ch.  12.  sees.  12,  21,  22.) 

3.  By  the  deed  executed  by  Hunt  and  his 
wife  to   Davidson,  the  trustee,  no  use    was 
raised  in  favor  of  Hunt  and  Mrs.  Houseman, 
to  which  the  possession  could  be  transferred, 
by    operation  of  the    Statute    of    Uses,    and 
thereby,  on  the  delivery  of  (lie  deed,  vest  a 
leiral  estate  in  them;  for  if  it  did,  Hunt  and 
Mrs.  Houseman  acquired  a  legal  title  to  the 
lands  on  the  death  of  Rachel  Hunt,  without 
any  deed  to  them  from  Davidson,  the  trustee  ; 
which  could  not  be,  since  it  would  be  contrary 
to  the  established  rules  of  law,  if,  by  any  form 
of  conveyance,  the  husband  and  wife  could 
convey  the  real  estate  of  the  wife  directly  to 
the  husband,  or  if  the  wife  alone  could  so 
convey  it.     Cruise  cites  the  case  of  Smith  v. 
Ridley,  Cro.  Car.,  529,   with  approbation,  and 
as  good  law.     There  Paul  Risley,  by  indent- 
521*J  ure  between  him  and  four  *other  per- 
sons, one  of  whom  was  his  brother,  in  consid- 
eration of  love  and  affection  for  his  wife  and 
children,  covenanted  to  stand  seised  of  certain 
tenements,  to  the  use  of  himself  for  life;  remain- 
derto  the  use  of  his  wife  for  life;  remainder  to 
the  use  of  the  covenantecs,  and  their  heirs,  upon 
several  trusts  for  his  children  ;  it  was  decided 
that  the  uses  were  well  raised, "and  vested  in  the 
brother  of  the  covenantor,  because  he  was  of  his 
blood, but  no  use  arose  to  the  other  covenantees, 
thev  being  strangers. 

The  case  of  Hwev.  Dix,  1  Sid.,  25,  is  a  still 
stronger  case,  and  precisely  in  point.     J.  P., 
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being  seised  of  land  in  fee.  by  indenture 
between  him  and  T.,  his  son,  of  the  one  part, 
and  two  strangers  of  the  other  part,  in  consid- 
eration of  natural  love  and  affection  for  his 
son,  granted  and  enfeoffed  the  two  strangers 
of  the  land,  to  the  use  of  himsef  for  life,  re- 
mainder to  his  son  T.,  and  the  heirs  male  of 
his  body,  and  remainders  over.  And  he  cove- 
nanted with  the  two  strangers  that  they  should 
enjoy  the  land  to  the  uses  specified  in  the 
deed.  The  deed  was  sealed  and  delivered,  but 
there  was  no  livery  of  seisin,  or  attornment,  so 
as  to  render  it  a  valid  feoffment.  It  was, 
among  other  things,  resolved  by  the  court, 
that  no  estate  passed  to  the  two  strangers, 
inasmuch  as  the  deed  was  not  executed  by 
livery  of  seisin;  and  that  no  use  arose  to  them, 
because  there  was  no  consideration  to  raise  a 
use.  The  case  of  Garnish  v.  Wentworth,  Cart., 
137,  deserves  attention  for  the  very  learned 
argument  of  the  counsel  in  the  cause,  though 
the  question  was  not  there  decided.  In  Samon 
v.Joiiex,2  Vent.,  318,  all  the  parties  were  related 
and  of  the  same  blood.  The  deed  was  to  the 
son  of  the  grantor,»to  the  use  of  himself  for 
life,  to  the  use  of  his  wife  for  life,  then  to  the 
use  of  the  son,  and  the  heirs  of  his  body,  arid 
for  want  of  such  heirs,  to  the  use  of  the 
grantor's  daughter.  The  case  of  T/wrne  v. 
Tluirne,  1  Vern.,  141,  is  so  imperfectly  reported 
that  it  cannot  be  deemed  as  any  authority  on 
this  question  (Com.  Dig.,  tit.  Covenant,  G,  2) ; 
but  it  is  stated  that  there  was  an  express  cov- 
enant, that  the  w&tui  que  trust  should  enjoy. 
Sanders  (Vol.  II.,  p.  94),  in  his  Treatise  on 
Uses,  says,  that  as  a  use  cannot  arise  to  a 
person  who  is  a  stranger  to  the  consideration, 
therefore,  if  a  man  covenants  to  stand  seised 
to  the  use  *of  himself  for  life.remainder  [*£>22 
over  to  his  relations,  with  a  power  for  the 
tenant  for  life  to  make  leases,  this  power  is 
void  in  its  creation.  This  is  a  principal  reason 
why  covenants' to  stand  seised  are  fallen  into 
disuse  But  where  the  conveyance  is  by  lease 
and  release,  the  releasor  may  reserve  to  the 
tenant  for  life,  or  in  tail,  a  power  to  lease,  or 
to  make  a  jointure,  which  will  take  effect,  by 
way  of  limitation  of  a  use,  out  of  the  original 
seisin  of  the  releasee.  There  was  no  legal 
estate  acquired  by  Davidson,  and  the  trusts 
must  fail ;  the  contingent  remainders,  or 
future  uses,  can  only  be  preserved  by  means 
of  the  seisin,  or  estate,  of  the  feoffee,  and  .the 
consideration  of  blood  or  marriage  must  pass 
between  the  covenantor  and  the  trustee,  or 
covenantee.  (Com.  Dig.,  Uses,  H  ;  Sanders, 
Uses,  Covenant  to  stand  seised,  &c.)  If  the 
particular  estate  is  void  before  the  contingent 
remainder  vests,  the  estate  in  remainder  must 
fail.  A  cestui  que  trust  can  acquire  the  prop- 
erty only  by  a  conveyance  from  the  trustee  ; 
and  accordingly, in  thiscase,D.,thctrustee,con- 
veyed  to  Andrew  Hunt  and  Mary  Houseman. 
It  is  said  that  Davidson  was  a  mere  conduit, 
through  which  the  beneficial  interest  was  to 
flow  to  the  cestuis  que  trust.  But  Davidson 
touk  no  estate;  and  there  must  be  a  seisin  in  the 
trustee  to  preserve  future  uses  or  contingent 
remainers.  He  was  not  such  a  conduit  pipe  as 
would  give  effect  to  these  contingent  uses. 
(OhwBejh't  case,  1  Co.,  127;  1  Dickens,  183; 
Garth  v.  Cotton,  2  Cruise  Dig.,  tit.  16,  ch.  7, 
sec.  24.) 
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Messrs.  Wells  and  T.  A.  Emmet,  contra.  The 
facts  disclosed  in  this  case  strongly  recom- 
mend the  defendants  to  the  justice  and  favor 
of  the  court.  They  claim  under  the  voluntary 
act  of  the  rightful  owner  of  the  property  ;  the 
objects  of  whose  bounty,  as  declared  in  this 
deed,  were  most  meritorious,  her  mother  and 
her  husband.  The  lessors  of  the  plaintiff  are 
distant  heirs  at  law. 

The  question  in  this  case  is  as  to  the  validity 
and  legal  operation  of  the  deed. 

The  first  objection  to  it  is,  that  it  is  a  will, 
and  being  executed  by  a  feme  covert,  is  void. 
But  it  is  not  a  will,  either  in  form  or  substance; 
nor  was  it  intended  so  to  be.  All  the  cases 
cited  to  show  that  instruments  wanting  the 
52.3*]  form  of  *vvills  have,  nevertheless,  been 
adjudged  to  be  wills,  are  those  in  which  courts, 
in  order  to  carry  into  effect  the  intent  of  the 
persons  making  them,  have  benignly  construed 
them  to  be  wills.  The  benignity  of  the  law 
considers  them  wills,  merely  from  necessity, 
in  order  to  prevent  the  intent  of  the  party  from 
being  defeated.  But,  in  this  case  the  court  is 
called  upon  to  construe  a  deed,  manifestly  not 
a  will,  to  be  such,  not  to  carry  into  effect  the 
intent  of  the  grantor,  or  to  give  legal  operation 
to  the  deed,  but  to  defeat  both  the  intent  of 
the  maker  and  the  operation  of  the  instru- 
ment. This  would  be  a  perversion  of  the 
benignity  of  the  law  to  the  purposes  of  injus- 
tice. 

It  is  a  deed  intended  to  pass  the  estate  of 
Rachel  Hunt,  according  to  its  provisions;  and 
although  a  feme  covert  cannot  make  a  will,  she 
may  execute  a  deed  of  her  real  estate.  This 
deed  was  executed  and  acknowledged  with  all 
the  formalities  required  by  the  Statute.  It 
imports  to  be  a  conveyance  to  D.  in  fee,  to 
hold  on  certain  specified  trusts.  If  D.  took  the 
estate  under  the  deed,  the  trusts  have  been 
executed. 

It  is  objected,  however,  that  no  use,  or  in 
other  words,  no  estate  passed  to  D.,  and  that, 
therefore,  he  could  not  convey  any,  the  deed 
itself  being  void.  •  Conveyances  of  real  estate 
are  such  as  take  effect  by  the  common  law,  or 
under  the  Statute  of  Uses.  By  the  former,  as 
by  feoff ment,  &c.,  there  was  an  actual  trans- 
mutation of  possession ;  by  the  operation  of 
the  Statute,  the  possession  is  transferred  to 
the  use.  Uses  are  raised,  where  there  is  no 
actual  change  of  possession,  in  two  ways  :  1. 
By  a  deed  for  a  valuable  or  pecuniary  consid- 
eration. 2  By  a  deed  for  a  good  consideration, 
as  blood  or  marriage.  The  first  operates  as  a 
bargain  and  sale,  the  consideration  raising  a 
use  to  the  bargainee,  which  is  executed  by  the 
Statute  ;  the  second  as  a  covenant  to  stand 
seised,  which  raises  the  use  to  the  person 
intended  to  be  benefited  ;  and  uses  of  this 
kind  are  either  vested,  or  springing  and  shift- 
ing uses,  which  become  vested  as  they  arise. 

If  a  dollar  or  a  cent  had  been  inserted  in  this 
deed,  as  received  by  the  grantors  from  the 
trustee,  though  nothing,  in  fact,  were  paid,  no 
question  could  have  arisen  as  to  its  being  a  good 
and  valid  conveyance  ;  and  upon  this  omission 
52  4*J  the  *lessors  of  the  plaintiff  found  their 
claim.  Although  a  single  cent  would  have 
extinguished  every  pretension  of  right,  yet 
they  now  assert  it,  as  if  it  were  intrinsically 
just  and  meritorious. 
JOHNS.  REP.,  16. 


It  is  an  ancient  and  well  established  rule  of 
law,  that  a  deed  should  never  be  set  aside,  as 
void,  if,  by  any  construction,  it  can  be  made 
good.  (Hob.,  277;  Shep.  Touch.,  82,  83;  2 
Saund.,  97,  n.  1.)  Admitting,  however,  that 
as  there  was  no  consideration  of  money,  or  of 
blood,  between  the  grantors  and  Davidson,  and 
that,  therefore,  no  use  or  estate  became  vested 
in  him;  the  deed  is  not,  therefore,  void,  for  the 
seisin  continued  in  Mrs.  Hunt,  subject  to  the 
uses  declared  in  the  deed;  and  it  is  equivalent  to 
a  covenant  to  stand  seised  to  the  uses  expressed. 
Deeds  founded  on  consideration  of  blood,  or 
marriage,  or  for  the  settlement  of  property, 
have,  at  all  times,  received  a  benign  and  liberal 
construction  ;  and  where  they  operate  as  a 
feoff  ment,  grant,  bargain  and  sale,  &c.,  they 
have  always  been  held  good  as  a  covenant  to 
stand  seised.  No  formal  words  are  necessary 
to  create  such  a  covenant.  The  word  "grant" 
is,  of  itself,  sufficient.  (Os man  v.  Sheafe.  3 
Lev.,  370  ;  Carth.,  307,  S.  C.;  Grouting  v.  Scnd- 
climore,  1  Mod.,  175  ;  1  Vent.,  137  ;  2  Lev.,  9 ; 
2  Saund.,  90,  note  1,  and  the  authorities  there 
cited.) 

The  words  of  the  deed  being  sufficient,  the 
next  inquiry  is  as  to  the  consideration.  The 
intent  of  "Mrs.  Hunt  was  to  settle  the  estate 
upon  her  mother  and  husband,  and  contin- 
gently, as  to  one  half,  upon  the  father  of  the 
lessors.  The  consideration  need  not  be  ex- 
pressed. It  is  enough  that  the  person  who  is 
to  take  the  estate  is  described  as  the  relation  of 
the  grantor  ;  and  some  of  the  cases  show  that 
the  relationship  may  be  proved.  (#«fr/r*case, 
7  Co.,  39  ;  Ilirpei"'*  case,  n  Co.,  23  ;  Mil<tm<ii/'s 
case,  1  Co.  175;  Shep.  Touch.,  503,  510,  512, 
513,  516.)  But  it  is  objected  that  this  consid- 
eration must  proceed  from  the  grantee  ;  and 
D.,  in  this  case,  being  a  stranger,  no  use  could 
be  raised  in  favor  of  the  mother  and  husband 
of  the  grantor.  If  the  uses  are  to  arise  out  of 
the  estate  of  the  grantee,  we  admit  that  he 
must  have  such  a  seisin  as  will  serve  the  uses 
declared.  But  here  the  seisin  remained  in  the 
grantor,  and  the  uses  are  *raised  out  [*i>25 
of  the  estate  of  Mrs.  Hunt,  in  whom  the  seisin 
continued. 

It  is  objected  that  where  the  deed  is,  in  form, 
different  from  a  covenant  to  stand  seised, 
it  is  not  turned  into  a  covenant  to  stand  seised, 
unless  the  grantee  is  of  the  blood  of  the 
grantor,  or  there  is  an  express  covenant  that 
the  cextuiqne  line  shall  stand  seised. 

Such  a  distinction  is  not  supported  by  any 
sound  principle  or  authority.  If  a  formal 
covenant  with  a  stranger,  to  stand  seised,  to 
the  use  of  the  blood  relation  of  the  covenantor, 
be  good,  why  should  not  a  deed  to  a  stranger, 
who,  in  order  to  give  it  effect,  become*  a  mere 
covenantee,  be  equally  good  ?  In  the  first 
case,  the  ce*tui  qne  use  is  the  moving  consider- 
ation with  the  grantor.  If  a  deed  is  turned 
into  a  covenant  to  stand  seised,  it  must  have 
the  same  effect,  and  partakes  of  all  the  quali- 
ties of  such  a  covenant,  unless  restrained  by 
some  express  exception  or  qualification. 

The  cardinal  rule  in  construing  instruments 
of  this  nature  is,  as  in  the  case  of  wills,  to 
look  to  the  intention  of  the  grantor,  and  for 
nearly  the  same  reasons,  both  being  intended 
for  family  provision.  "The  intention  of  the 
parties  is,"  says  Lord  Coke,  "  the  principal 
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foundation  of  the  creation  of  uses."  (2  Inst., 
672  ;  Bedell's  case,  7  Co.,  40.)  And  Hobart 
says :  "I  did  exceedingly  commend  the 
judges  that  are  curious  and  almost  subtile, 
astuti,  to  invent  reasons  and  means  to  make 
acts  according  to  the  intents  of  the  parties,  and 
to  avoid  wrong  and  injury  which,  by  rigid 
rules,  might  be  wrought  out  of  the  act." 
(Clani-ickard'scs&e,  Hob.,  277.)  Willes,  Ch.  J. 
(Doe,  ex  dem.  MiUrurn,  v.  Salkeld,  Willes,  673), 
observes  that  this  advice  of  Lord  Hobart  had 
been  taken  notice  of  by  the  judges,  and  re- 
ferred to  in  many  of  the  cases  of  covenants  to 
stand  seised,  as  an  excellent  rule  to  go  by,  and 
he  thought  that  they  could  not  observe  a 
better.  Levinz  (3  Lev.,  372)  says  the  judges  in 
these  later  times  have  had  more  consideration 
for  the  intent  to  pass  the  estate,  which  is  the 
substance  of  the  deed,  than  the  manner  of 
passing  it,  which  is  the  shadow.  (See,  also, 
Sleigh  v.  Mftham,  1  Lutw.,  782.)  Yet,  in  this 
more  enlightened  age  of  jurisprudence,  the 
court  are  urged  by  the  plaintiff's  counsel  to 
look  at  the  shadow  and  disregard  the  sub- 
526*]  stance.  *The  intent  of  Mrs.  Hunt,, to 
pass  this  estate  to  her  mother  and  husband,  is 
most  clear :  but  she  mistook  the  technical 
manner,  by  neglecting  to  insert  a  consideration 
of  $1,  as  paid  by  Davidson.  If  the  deed,  then, 
cannot  stand  good  as  a  bargain  and  sale,  will 
not  the  court  Took  to  the  intent,  and  permit  the 
estate  to  pass,  by  way  of  a  covenant  to  stand 
seised  ? 

It  is  objected,  further,  that  the  estates  to  the 
mother  and  husband  of  the  grantor  are  con- 
tingent remainders,-  and  the  trustee,  being  a 
stranger,  took  no  legal  estate  to  support  them. 
But  it  is  a  mistake  to  call  these  estates  contin- 
gent remainders.  They  are  springing  and 
shifting  uses,  growing  out  of  the  seisin  of 
Mrs.  Hunt,  and  becoming  vested  as  the  contin- 
gency happens,  on  which  they  are  to  take 
effect.  The  seisin  of  the  grantor  is  sufficient  to 
support  the  uses  as  they  arise. 

On  sound  principles,  therefore,  and  accord- 
ing to  natural  justice,  the  defendants  are  enti- 
tled to  the  estate  ;  and  the  weight  of  authority 
is  in  their  favor.  The  cases  of  Hoare  v.  Dix, 
and  Samon  v.  Jones,  on  which  the  plaintiff  so 
much  relies,  cannot  be  reconciled  with  each 
other,  and  with  the  principles  for  which  the 
plaintiff's  counsel  contend.  But  the  decision  in 
these  cases  met  with  the  strong  and  decided 
disapprobation  of  Ch.  J.  Willes,  and  were  virt- 
ually overruled  by  him.  (Doe  v.  Salkeld,  and 
Roev.  Tranman,  Willes,  672,  682.)  The  case  of 
Hoare  v.  Dix  was  founded  on  Co.  Litt.,  49, 
which  Ch.  J.  Willes  says  was  a  mere  dictum  of 
Lord  Coke,  and  had  not  been  observed  for  an 
hundred  years.  In  Garish  v.  Wenticorth,  the 
grant  was  to  a  stranger,  and  though  elabo- 
rately argued,  and  now  referred  to  for  its 
learning,  the  objection  relied  on  by  the  plaintiff 
was  not  taken.  And  1  Co..  175  ;  11  Co.,  23  ; 
Str.,  934;  1  Vern.,  141;  Shep.  Touch.,  512, 
513,  are  authorities  strongly  in  favor  of  the 
defendant.  (Doev.  Whittingham,  4  Taunt.,  20  ; 
4  Mass.,  135;  7  Mass.,  381.) 

Mr.  Foot,  in  reply,  said  that  remainders  are 
as  well  created  by  conveyances  to  uses,  as  by 
those  which  derive  their  effect  from  the  com- 
mon law  ;  and  where  they  are  created  without 
any  transmutation  of  possession,  the  seisin  of 
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the  Covenantor,  or  bargainer,  will  [*527 
feed  the  future  or  springing  uses.  But  as  these 
uses  or  future  estates  may  be  defeated  and 
destroyed  by  the  covenantor  or  bargainer,  con- 
veying away  the  estate,  before  the  event 
happens  on  which  the  remainder  is  to  vest, 
this  deed  was,  substantially,  revocable.  (2 
Cruise  Dig.,  345,  355.  369,  372,  tit.  16,  ch.  6.) 
.In  all  the  cases  collected  by  Sergeant  Wil- 
liams, in  the  note  to  2  Saund.,  97,  n.  1,  the 
covenantee,  or  bargainee,  was  a  person  of  the 
blood  of  the  covenantor  or  bargainer.  There 
is  not  a  single  case  to  be  found  in  which  a  bar- 
gain and  sale  has  been  construed  to  be  a  cove- 
nant to  stand  seised,  in  which  the  grantee  was 
not  of  the  blood  of  the  grantor.  Here  the 
grant  is  to  Davidson,  a  mere  stranger. 

THE  CHANCELLOR.  The  facts  in  this  case 
are  few  and  simple. 

Rachel  Hunt,  the  wife  of  Andrew  Hunt, 
was  seised  in  fee  of  certain  houses  and  lots  of 
land  in  the  City  of  New  York.  She  inherited 
this  real  estate  from  her  father,  who  had  ac- 
quired it  by  purchasle.  She  died  without  issue, 
on  the  29th  of  September,  1805,  and  the  plaint- 
iffs in  this  suit  are  her  heirs  at  law,  being  the 
children  of  her  father's  brother,  who  was  her 
next  immediate  heir,  and  who  died  subse 
quently  to  her.  These  children  of  her  uncle 
would  have  a  clear  and  unquestionable  title  to 
the  estate,  if  the  deed  executed  by  Mrs.  Hunt, 
on  the  day  preceding  her  death,  did  not  inter- 
pose to  bar  them.  The  case,  then,  turns  en- 
tirely upon  the  legal  operation  of  that  deed. 

When  Mrs.  Hunt  made  the  deed,  she  lay 
sick  of  the  yellow  fever,  and  she  died  the  day 
after  she  had  executed  it.  The  deed  secured  the 
use  of  the  property  to  her  and  her  husband 
during  their  joint  lives,  and  absolutely  to  her, 
in  case  she  survived  her  husband.  It  was  a 
deed  not  intended  to  affect  the  estate,  until  the 
death  of  her  or  her  husband  ;  and  from  that 
circumstance,  and  from  the  fact  that  the  deed 
was  made  when  she  lay  upon  her  death-bed, 
we  are  warranted  to  conclude  that  the  deed 
which  she  had  the  power  to  make  was  a  sub- 
stitute for  a  will  which  she  had  not  the  power 
to  make.  We  may,  therefore,  look  upon  it  as 
a  deed  intended  to  supply  the  place  of  a  will, 
and  made  purposely  *in  avoidance  of  [*528 
the  Statute  of  Wills.  Whether  it  be  reasonable 
or  useful  to  except  married  women  out  of  the 
Statute  of  Wills  may  be  a  question.  As  a 
court  of  justice,  however,  we  have  nothing  to 
do  with  the  expediency  of  the  Statute,  or  with 
the  inconsistency  of  the  law,  which  forbids  a 
married  woman  to  make  a  will,  and  allows 
her,  even  in  her  last  moments,  to  make  a  deed. 
As  judges,  we  are  not  to  make  or  unmake  the 
law  ;  we  are  only  to  declare  it  as  we  find  it ; 
and  without  taking  any  interest  in  this  family 
struggle  between  the  claimants  under  the  deed 
and  the  claimants  as  heirs,  I  shall  now  proceed 
to  examine  the  deed  upon  the  strict  principles 
of  law  ;  and  if  it  will  stand  that  test,  we  must 
affirm  it  ;  and  if  it  will  not,  we  must  reject  it. 

This  deed  was  intended  as  a  conveyance  by 
bargain  and  sale,  in  fee,  to  James  Davidson, 
upon  certain  trusts  therein  declared.  But  it  is 
agreed  that  the  deed  is  not  good  by  way  of 
bargain  and  sale,  for  want  of  a  pecuniary  con- 
sideration. There  is-  no  dispute  about  this  rule. 
JOHNS.  REP..  16. 
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If  the  deed  operates  at  all,  it  must  operate  by 
way  of  covenant,  to  stand  seised  to  uses,  and 
that  species  of  conveyance  is  good  when  made 
upon  the  consideration  of  blood  or  marriage. 
Thus,  if  a  man  covenants  that  he  will  stand 
seised  of  land  to  the  use  of  his  child,  or  wife, 
or  brother,  or  other  relation,  the  Statute  of 
Uses  transfers  the  title  to  the  use  appointed, 
and  whether  any  consideration  be  expressed  or 
not,  if  the  parties  be  of  one  blood,  the  law 
implies  a  good  one  arising  from  the  natural 
love  and  affection  between  the  parties.  (Lord 
Bacon  on  the  Use  of  the  Law,  p.  151  ;  Goodti- 
tlev.  Petto,  Str.,  934.) 

The  deed,  considered  as  a  covenant  to  stand 
seised,  is  a  deed  to  James  Davidson,  upon 
trust,  and  the  character  of  this  grantee  creates 
the  great  difficulty  in  the  case.  The  consider- 
ation of  natural  love  and  affection  is  founded 
upon  the  ties  of  blood  or  marriage  ;  and  it  is 
conceded  that  here  no  such  tie  existed  between 
Hunt  and  his  wife,  on  the  one  part,  and  Da- 
vidson on  the  other.  Davidson  was  what  the 
law  calls  a  stranger,  unconnected  by  blood  or 
marriage  ;  the  deed  would  seem,  then,  to  fail, 
as  a  covenant  to  stand  seised,  from  the  want  of 
a  good  consideration,  in  like  manner  as  it 
failed  as  a  deed  of  bargain  and  sale,  from  the 
5*29*]  want  *of  a  money  consideration.  The 
object  of  the  deed  was  to  vest  the  title  in  Da- 
vidson, as  a  trustee  for  the  family  ;  and  the 
question  is,  whether  this  deed,  in  any  view  of 
it,  can  execute  that  intention,  consistently  with 
principles  of  law. 

One  of  the  earliest  cases  on  this  subject,  of 
a  covenant  to  stand  seised,  in  which  the  cove- 
nant Was  with  a  stranger,  is  Lord  Paget's  case, 
in  31  and  32  Eliz.  (1  Leon.,  195  ;  1  Co.,  154  a.) 
Lord  Paget  there  covenanted  with  Trentham 
and  others,  that  he  would  stand  seised  to  their 
use,  for  the  term  of  twenty-four  years,  and 
then  to  the  use  of  his  son  in  tail  ;  and  it  was 
held  that  the  term  was  void,  because  there  was 
no  consideration  to  raise  an  use,  as  T.  and 
others  were  strangers  to  the  consideration  of 
blood. 

The  same  point  was  decided  in  Wiseman's 
case,  in  the  27th  of  Eliz.  (2  Co.,  15).  The 
party  there,  in  consideration  that  his  lands 
should  continue  in  his  family  name  and  blood, 
and  for  other  good  considerations,  covenanted 
that  he  would  stand  seised  to  the  use  of  him- 
self and  of  his  heirs  male  of  his  body,  and 
after  to  the  use  of  his  brothers  in  tail,  and  for 
default  of  such  issue,  to  the  use  of  the  Queen, 
her  heirs  and  successors.  In  this  case  the 
Court  of  Common  Pleas  resolved  that  no  use 
was  raised  to  the  Queen,  because  there  was  no 
pecuniary  consideration,  and  the  consideration 
of  blood  did  not  apply  to  the  Queen. 

We  have  here  two  strong  and  ancient  cases 
showing  that  no  use  can  be  raised  on  a  cov- 
enant to  stand  seised  in  favor  of  a  stranger 
not  connected  by  blood.  And  with  what  firm- 
ness did  the  Court  of  C.  B.  maintain  the  rule, 
«ven  under  the  reign  of  Elizabeth,  though  the 
doctrine  went  to  defeat  a  use  raised  in  favor  of 
that  arbitrary  princess  ! 

But  those  two  cases  do  not  come  closely  to 
the  point  now  under  discussion.  The  stranger, 
in  those  cases,  was  intended  to  take  a  beneficial 
interest  under  the  conveyance,  upon  his  own 
account;  whereas,  in  this  case,  Davidson  was 
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to  take  only  as  a  trustee  for  the  family.  The 
next  case,  then,  in  the  order  of  time  is,  Smith 
v.  RisUy,  Cro.  Car.,  529  ;  Wm  Jones,  418  ;  2 
Roll.  Abr.,  783,  pi.  4,  S.  C.,  which  was  in  the 
14th  of  Charles  I.,  and  which  does  not  come 
quite  up,  in  principle,  to  the  case  before  us. 
The  case  was  this :  a  man,  by  indenture 
between  him  and  four  others  (of  whom  one 
was  *his  brother,  and  the  other  three  [*5,*{O 
were  strangers)  covenanted,  in  consideration 
of  love  and  affection  for  his  wife  and  children, 
to  stand  seised  to  the  use  of  himself  for  life, 
and  then  after  his  death  to  the  use  of  his  wife 
for  life  ;  and  then  to  the  use  of  the  four  cov- 
enantees  in  fee,  in  trust,  that  they  should 
apply  the  rents  and  profits  to  raise  portions 
for  his  younger  children;  and  then  to  the  use  of 
his  son  and  the  heirs  of  his  body.  After  the 
death  of  the  grantor,  the  three  covenantees, 
who  were  strangers,  sold  the  laud  by  deed,  to 
the  covenantee,  who  was  the  brother,  to  the 
intent  that  he  should  perform  the  trusts  ;  and 
the  question  was,  whether  the  covenant  to 
stand  seised  was  valid,  seeing  that  all  the  cov- 
enantees, except  one,  were  strangers  in  blood 
to  the  covenantor.  This  question  was  argued 
several  times  at  the  bar,  and  the  Court  of  K. 
B.  decided  that  the  uses  were  well  raised,  and 
vested  solely  in  the  covenantee,  who  was  a 
brother,  because  he  was  of  the  blood  ;  but  that 
they  were  not  well  vested  in  the  other  cov- 
enantees, and  no  estate  passed  to  them  because 
they  were  strangers,  though  the  estate  was 
limited  to  them  in  trust  to  raise  portions  for 
other  persons. 

This  case  is  cited  by  Baron  Gilbert,  in  his 
Treatise  on  Uses,  as  a  good  authority  ;  and 
Mr.  Sugden,  in  his  late  and  valuable  edition 
of  that  work  (Gilbert  on  Uses,  by  Sugden,  p. 
247,  note),  says  that  if  the  covenantees  had  all 
been  strangers,  no  use  would  have  arisen, 
"  although  limited  for  the  benefit  of  the  blood 
or  family  of  the  covenantor,  and  not  for  col- 
lateral purposes." 

This  case  appears  to  me  to  be  in  point.  None 
of  those  strangers  could  take,  even  in  trust  for 
the  children  of  the  covenantor  ;  and  had  not 
one  of  them,  fortunately,  been  a  brother,  no 
use  could  have  arisen.  In  the  present  case, 
here  is  a  regular  conveyance,  by  bargain  and 
sale,  to  James  Davidson,  in  fee,  in  trust  for 
family  purposes.  The  deed  is  void  as  a  bar- 
gain and  sale,  and  if  we  construe  it  as  a  cov- 
enant to  stand  seised,  it  is  then  a  covenant 
with  a  stranger  to  stand  seised  to  the  use  of 
the  stranger,  in  trust,  that  the  stranger  shall 
hold  and  apply  the  land  for  the  uses  declared 
in  the  deed.  But  the.  misfortune  is,  that 
Davidson,  the  stranger,  stands  here  alone,  and 
by  himself.  Here  is  no  brother  to  redeem 
the  deed.  According  to  the  decision  in 
*Cro.  Car.,  and  which  appears  never  [*531 
to  have  been  questioned,  the  use  fails  for  want 
of  a  covenantee  who  is  a  relation  by  blood  or 
marrage.  In  the  opinion  given  by  the  Supreme 
Court,  it  is  said  that  Davidson  was  merely 
made  use  of  as  the  conduit  or  instrument 
through  which  the  beneficial  interest  was  to 
flow  to  others.  But  that  was  also  the  case  in 
Smith  v.  Risley.  The  covenantees  there  were 
only  to  take  in  trust  for  the  family  of  the  cov- 
enantor. They  were  the  mere  conduits  or 
instruments  •  and  yet  the  case  says,  those  who 
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are  strangers,  and  not  connected  by  blood, 
caunot  be  such  instruments.  Why  the  courts 
originally  estab.ished  so  scrupulous  a  rule,  it 
is  not  for  me  to  say.  I  can  only  say,  that  a 
covenant  to  stand  seised  is  a  peculiar  species 
of  conveyance,  confined  entirely  to  family 
connections,  and  founded  on  the  tender  con- 
sideration of  blood  or  marriage.  No  use  can 
be  raised  for  any  purpose,  in  favor  of  a  per- 
son not  within  the  influence  of  that  consider- 
ation. There  is  no  cold,  selfish,  calculating 
motive  to  contaminate  the  contract,  nor  is  the 
conveyance  to  be  profaned  by  the  footstep  of 
a  stranger. 

The  case  of  Sympxon  v.  Keyle*,  decided  in 
1657,  was  cited  in  Foxter  v.  Footer,  T.  Kaym., 
49,  and  it  contains  the  same  doctrine.  A  father 
had,  by  deed,  given  land  to  his  son,  in  consid- 
eration of  affection,  but  livery  was  not  made, 
and  it  was  held  good  as  a  covenant  to  stand 
seised.  But  "  a  difference  was  taken,  where 
the  father  gives  to  a  stranger,  to  the  use  of 
himself,  remainder  over  ;  there  no  use  arises  ; 
but  when  the  conveyance  is  to  the  party  him- 
self, there  the  use  will  arise." 

The  next  case  in  succession  is  that  of  Iloare 
v.  Dix,  1  Sid.,  25,  of  which  we  have  heard  so 
much  upon  the  argument.  That  case  was 
decided  in  the  C.  B.  very  early  in  the  reign  of 
Charles  II.  One  J.  P.,  by  indenture  between 
him  and  T.,  his  son,  of  the  one  part,  and  two 
strangers  of  the  other  part,  in  consideration 
of  natural  love  and  affection  which  he  had  to 
his  son  T. ,  granted  and  enfeoffed  the  two 
strangers  of  lands,  to  the  use  of  himself  for 
life,  remainder  to  his  son  T.  and  the  heirs  male 
of  his  body,  with  remainders  over.  He  also 
covenanted  with  the  two  strangers  that  they 
should  enjoy  the  land  to  the  uses  in  the  deed 
58U*]  specified.  *The  deed  was  not  duly 
m;ule  so  as  to  operate  as  a  feoffment,  and  the 
question  was,  whether  the  son  took  under  the 
deed  as  a  covenant  to  stand  seised.  The  court 
decided  that  no  use  was  raised  by  the  deed, 
seeing  there  was  no  consideration  to  raise  it,  it 
being  a  deed  to  strangers.  This  is  also  a  case 
in  point  against  the  deed  before  us  ;  for  the 
deed  was  to  the  two  strangers-  for  the  entire 
use  of  the  covenantor  and  his  son,  and  they 
took  no  beneficial  interest,  any  more  than 
Davidson,  in  the  present  case. 

The  next  case  that  is  material  to  this  point, 
is  Jackson  v.  Jackson,  in  the  4  Geo.  II.  (Fitzg. , 
146),  in  which  A,  being  seised  of  lands,  con- 
veyed the  same,  by  feoifment,  to  feoffees,  to 
the  use  of  himself  for  years,  remainder  to  his 
wife  for  life,  remainder  to  his  sous  in  tail. 
The  deed  was  defective  for  want  of  livery. 
The  counsel  for  the  defendant  said  that  the 
deed  could  not  have  the  effect  of  a  covenant 
to  stand  seised  ;  for  the  trustees  being  strangers 
in  blood  to  the  grantor,  no  use  could  arise  to 
them.  And  the  Lord  Gltanc-dlnr  (King)  said 
he  was  of  opinion  the  deed  could  not  inure  as 
a  covenant  to  stand  seised,  for  the  same  reason. 
A  similar  case  arose  in  chancery,  at  the  very 
same  term,  in  Nur/erU  v.  Hancock,  22  Vin.,  196, 
pi.  13.  A,  by  voluntary  deed,  covenanted 
with  B  and  C,  who  were  strangers,  to  stand 
seised  to  certain  uses,  and  upon  certain  trusts. 
It  was  objected  that  the  plaintiff,  who  claimed 
as  a  grandson,  could  have  no  benefit  under  the 
settlement,  for  that  the  trustees' being  stran- 
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gers  to  the  consideration  of  blood,  no  uses  arise 
to  them,  according  to  Lord  Paget's  case,  and 
of  this  opinion  was  the  Istrd  Chancellor.  It 
was  then  suggested  that  there  might  be  a  dif- 
ference, where  the  estate,  trust  or  use  in  the 
trustees  was  limited  for  the  benefit  of  the 
blood  and  family  of  the  covenantor,  and  where 
for  other  purposes  ;  but  no  such  distinction 
was  allowed,  and  the  bill  was  dismissed. 

We  have  thus  traced  a  series  of  cases,  from 
the  81  Eliz.  down  to  the  4  of  Geo.  II.,  all 
speaking  the  same  general  language,  and 
declaring  that  a  stranger,  whether  he  takes 
any  beneficial  interest  or  not,  cannot  be  a  party 
to  a  covenant  to  stand  seised,  because  it  is  a 
family  conveyance,  and  is  founded  on  the  con- 
sideration of  family  affection. 

*We  will  next  examine,  and  see  [*533 
whether  there  be  any  cases  to  destroy  or 
essentially  to  weaken  the  force  of  these 
j  authorities. 

The  first  case  to  be  noticed  is  Thome  v. 
Tliwne,  1  Vern.,  141,  in  1862,  in  which  a  man 
had,  by  indenture,  granted,  enfeoffed  and  con- 
firmed his  land  unto  trustees,  to  stand  seised 
to  the  use  of  his  three  brothers.  But  the  deed 
not  being  duly  executed  as  a  feoffment,  the 
Lord  Keeper  decreed,  without  any  difficulty, 
that  it  should  work  as  a  covenant  to  stand 
seised. 

This  is  all  we  have  of  the  case,  and  it  is  a 
very  brief  note.  It  does  not  appear  that  the 
question  as  to  the  competency  of  the  trustees 
was  raised,  nor  does  it  appear  whether  or  not 
they  were  strangers.  They  might  have  been 
persons  embraced  by  the  consideration  of 
blood.  The  case,  therefore,  as  it  stands,  proves 
nothing,  one  way  or  the  other,  as  to  the  point 
in  question.  And  can  we  suppose  that  the 
Lord  Keeper  would  not  have  paused,  at  least, 
had  these  trustees  been  strangers,  and  had  the 
point  been  raised,  when'we  consider  the  decis- 
ion in  Hoare  v.  Dix,  made  in  the  same  reign, 
by  no  less  a  judge  and  master  of  the  doctrine 
of  conveyancing,  than  Sir  Orlando  Brideman, 
the  Chief  Justice  of  the  C.  B.  ?  It  is  further 
to  be  observed,  that  in  the  two  subsequent 
cases  in  chancery,  by  Lord  Chancelltrr  King, 
no  reference  is  made  to  this  decision  ;  yet 
those  two  cases  are  in  direct  opposition  to 
what  is  supposed,  by  the  counsel  for  the 
defendants  in  error,  to  be  the  doctrine  in  this 
case.  It  is  most  apparent,  therefore,  that  this 
case  of  Thome  v.  Thorne  is  not,  and  has  never 
been  regarded  as  any  authority  in  favor  of  a 
covenant  to  stand  seised  to  the  use  of  a  stran- 
ger. 

But  there  are  two  cases  later  than  any  which 
we  have  been  reviewing,  and  decided  by  Ch. 
J.  Willes.  in  1755  and  1757,  which  are  sup- 
posed to -affect  the  authority  of  the  decisions 
in  favor  of  the  plaintiff. 

In  Doe  v.  Sa'keM,  Willes,  673,  the  lessors  of 
the  plaintiff  claimed  under  a  deed  of  settle- 
ment made  between  A  of  the  first  part,  B  of 
the  second  part,  and  C  of  the  third  part.  By 
this  deed,  A,  in  consideration  of  a  marriage 
then  intended  between  him  and  B,  and  for  a 
jointure  and  provision  for  her,  granted  and 
released  to  B  and  C  certain  *lands,  to  [**">J$4: 
hold  to  the  use  of  B  for  life,  and  in  bar  of  her 
dower,  then  to  the  heirs  of  her  body,  and  then 
to  his  own  heirs.  The  marriage  took  effect, 
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and  A  and  B  died,  leaving  an  only  child,  and 
the  deed  was  held  to  be  a  good  covenant  to 
stand  seised.-  Lord  Ch.  J.  Willes,  in  order  to 
take  the  case  out  of  that  of  Hoare  v.  Dix,  said 
that  the  conve3Tance  here  was  not  to  a  stranger, 
and  it  was  a  grant  in  consideration  of  mar- 
riage. Who  C,  the  person  associated  with  B 
in  the  deed,  as  one  of  the  covenantees,  was, 
does  not  appear.  Being  of  the  same  name,  he 
was  probably  a  brother  of  B  ;  at  any  rate,  it  is 
sufficient  for  the  present  purpose,  that  the 
court  say  that  the  conveyance  there  was  not  to  a 
stranger.  And  if  C  had  been  a  stranger,  yet 
the  competency  of  B,  the  intended  wife,  was 
enough,  according  to  the  case  of  Smith  v.  Ris- 
ley.  If  any  one  covenantee  be  of  the  family, 
it  is  sufficient. 

The  other  case  cited  from  Willes  is  Roe  v. 
Tranmer,  Willes,  682 ;  2  Wils.,  75,  S.  C.  The 
question  there  was,  whether  a  lease  and  release, 
being  made  to  convey  an  estate  in  tail,  to 
commence  infuturo.  could  operate  as  a  con- 
veyance at  common  law,  and  the  court  held 
it  could  not  ;  but  they  were  of  opinion  it  could 
take  effect  as  a  covenant  to  stand  seised  to 
uses.  The  lease  and  release  here  were  from 
A  to  his  brother  B,  in  fee  tail,  in  consideration 
of  natural  love,  and  after  his  own  death,  to 
have  and  to  hold  to  his  brother,  and  the  heirs 
of  his  body;  and  after  their  decease,  to  the 
eldest  son  of  his  beloved  uncle. 

This  case  has  nothing  to  do  with  the  present 
one,  for  here  all  the  parties  to  the  deed  were  of 
the  same  family  and  of  one  blood.  So  they 
were  in  the  cases  of  Samon  v.  Jones,  2  Vent., 
318  ;  in  Daw  v.  Newborough,  Com.,  242  ;  Gil-b. 
Uses,  by  Sugdeu,  pp.  253,  254,  S.  C.,  and  Cross- 
ing v.  Scuddnmore,  1  Vent..  187,  which  have 
been  supposed  to  have  some  bearing  upon  the 
point,  but  which  have  no  application  to  the 
question  whether  the  coveuantee  can  be  a 
stranger,  in  a  deed  of  covenant  to  stand  seised 
to  uses.  After  the  fullest  research  which  I 
have  been  able  to  give,  I  cannot  find  a  single 
case  in  which  it  has  ever  been  decided  that 
these  family  uses  can  arise  on  a  covenant,  or 
grant  to  a  stranger,  whether  he  is  to  take  bene- 
535*]  ficially,  or  only  as  a  *mere  trustee  for 
others.  All  the  cases  I  have  produced,  from 
the  reign  of  Elizabeth  down,  and  which  deny 
that  a  stranger  can  be  a  party  to  such  a  convey- 
ance, remain  uncontradicted.  If  there  be  even 
any  dicta  in  favor  of  the  competency  of  a 
stranger  to  take,  they  have  been  overruled. 
Thus,  in  Plowd.,  307  b,  it  was  said  by  one  of 
the  counsel,  that  a  use  in  a  particular  estate 
might  be  raised  and  supported  in  favor  of  a 
stranger,  when  there  was  a  remainder  over  in 
favor  of  the  family.  But  this  was  denied  to 
be  law  by  a  subsequent  dictum  of  counsel,  in  4 
Leon.,  137  ;  and  it  was  exploded  in  Lord 
Paget's  case. 

The  intention  of  the  deed,  in  the  present 
case,  was,  that  the  estate  in  law  should  pass  to 
Davidson,  and  that  the  uses  and  trusts  in  favor 
of  the  husband  and  mother  should  arise  out  of 
the  estate  so  vested  in  him.  But  no  estate 
vested,  whether  we  consider  the  deed  as  a  bar- 
gain and  sale,  or  as  a  covenant  to  stand  seised, 
from  the  want  of  a  pecuniary  consideration  in  | 
the  one  case,  and  of  the  consideration  of  blood  j 
or  marriage  in  the  other.  I  should  he  willing 
to  lend  a  helping  hand  to  this  deed,  if  I  could 
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find  any  law  to  warrant  it ;  but  I  have  found 
none,  and  I  am  obliged  to  say,  that  the  heirs 
are  entitled,  by  law,  to  the  land.  Though  the 
rule  of  law  may  appear  to  be  a  formal  and 
technical  one,  yet  a  great  many  of  the  rules  of 
evidence  are  of  the  same  stamp;  and  the  courts 
must  adhere  to  them,  or  they  will  destroy 
landmarks,  render  the  transmission  of  prop- 
erty uncertain,  and  throw  everything  into  con- 
fusion. We  have  no  more  authority  to  cbange 
the  rule  of  law,  in  order  to  give  "effect  to  a 
covenant  to  stand  seised,  than  we  would  have 
to  give  effect  to  the  common  deed  of  bargain 
and  sale,  without  any  consideration  in  it;  or  to 
give  effect  to  a  deed  of  feoffment  without  liv- 
ery; or  to  a  bond  without  a  seal;  or  to  a  will 
of  land  which  has  not  three  witnesses;  or  to 
make  a  note  negotiable  without  negotiable 
words  in  it.  All  these,  and  numerous  other 
cases,  depend  upon  fixed  rules  not  within  the 
discretion  of  the  courts  ;  and  it  would  produce 
great  mischief,  if  not  great  injustice,  if  any  of 
these  rules  were  to  be  subverted  retrospect- 
ively 

Perhaps  the  husband,  and  especially  the 
mother,  may  have  more  pressing  claims  than 
uncles  and  cousins;  but  *the  fixed  [^JJO 
laws  of  inheritance  which  have  prevailed  from 
time  immemorial  speak  a  different  language. 
Real  property  never  can,  in  any  possible  case, 
ascend,  by  inheritance,  to  the  mother  ;  nor 
will  the  law  allow  the  husband  to  be  the  wife's 
heir,  as  to  her  lands,  and  it  only  gives  him  a 
life  estate,  as  tenant  by  the  curtesy.  Suppose 
Mrs.  Hunt  had  left  children,  by  a  former  hus- 
band, and  the  second  husband  had  procured 
such  a  deed  as  this  from  his  wife  in  her  last 
sickness  ;  it  is  probable  that  everyone  would 
have  been  struck  with  the  enormity  of  the 
case,  and  we  should  gladly  have  seized  upon 
this  settled  rule  of  law  to  restore  the  land 
to  the  children.  The  plaintiffs,  in  the  pres- 
ent case,  are  not  such  interesting  heirs  as 
one's  own  offspring,  but  still  they  are  the  heirs 
at  law,  and  they  are  entitled  to'ask  of  us  to 
give  them  their  right,  according  to  the  estab- 
lished, uniform  and  unbending  rules  of  law. 
If  husbands  can  procure  the  conveyance  of 
property  from  their  wives,  by  honest  and  fair 
means,  let  them  do  so  and  welcome,  but  they 
cannot  expect  that  the  courts  will  help  them, 
as  against  the  heirs,  in  their  precipitation  and 
blunders,  and  go  so  far  as  to  suspend  or 
change  the  doctrine  of  alienation  by  deed. 

I  am,  accordingly,  of  opinion  that  the  case 
is  with  the  plaintiffs,  and  that  the  judgment  of 
the  Supreme  Court  ought  to  be  reversed.  • 

A  majority  of  the  court1  being  of  the  same 
opinion,  it  was  thereupon  oidered  and  ad- 
judged2 that  the  judgment  of  the  Supreme 
Court  be  reversed,  and  that  the  plaintiff  in 
error  be  restored  in  all  things  he  has  lost 
thereby.  And  it  is  further  ordered  and  ad- 
judged that  the  plaintiff  in  error  do  recover, 
against  the  defendants  in  error,  his  said  term 
yet  to  come.  &c.,  and  his  damages  to  six 
cents,  &c. 

And  it  is  further  ordered  and  adjudged  that 
the  defendants  in  error  pay  to  the  plaintiff  in 
error  $177.55,  for  his  costs  and  charges  by  him 
laid  out  and  expended  in  the  Supreme  Court, 


I.— For  reversing,  14;  for  affirming,  6. 
2.-  March  26. 
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537*]*&c.,  as  well  as  in  and  about  the  prose- 
cution of  his  writ  of  error  in  this  court,  and 
that  the  record  be  remitted,  &c. 

Judgment  of  reversal. 

Cited  in— 1  Cow.,  640 ;  3  Wend.,  234 ;  13  N.  Y.,  517  ; 
8  Barb.,  485 ;  9  Barb.,  221, 225 ;  13  Barb.,  182 ;  4  Mason, 
68 ;  17  Ohio  St.,  660. 


JAMES   JACKSON,  ex  dem.   BROCKHOLST 
LIVINGSTON  BT  AL.,  Plaintiff  in  Error, 

v. 
JOHN  ROBINS.  Defendant  in  Error. 

Judgment  against  Owner  of  Land  in  Fee — Line 
— Death  of  Parties — Scire  Facias — Terre- 
te,nants  not  Warned — Judgment  by  Default — 
Execution — Sale — Irregularity  Renders  Sale 
Voidable,  not  Void — Lapse  of  Time — Heirs 
Cannot  Object  that  Terre  tenants  were  not 
Warned — Construction  of  Will — "  Estate" — 
Devise  for  Life — Power  of  Disposal. 

In  1771  A  being  seised  in  fee  of  certain  lands,  B 
recovered  a  jugdment  against  him,  which  was  a 
lien  upon  those  lands.  In  1788,  after  the  death  of  A 
and  B,  the  executors  of  B  brought  a  scire  facias 
against  the  heirs  and  terre-tenants  of  A,  on  which, 
however,  only  the  heirs,  and  not  the  terre-tenants, 
were  summoned.  Judgment  was  obtained  on  the 
scire  facias  by  default,  execution  was  issued,  and 
the  lands  in  question  were  sold  and  conveyed  by  the 
sheriff.  Held  that  if  the  proceedings  were  irregular, 
yet  they  were  not  void,  but  only  voidable,  and  that, 
after  a  lapse  of  more  than  thirty  years  from  the 
revival  of  the  judgment,  they  could  not  be  im- 
peached in  an  action  of  ejectment  brought  by  the 
heir  of  A  against  a  person  in  possession  under  the 
sheriff's  sale. 

Where  A  devised  lands  in  the  County  of  Ulster  to 
C  for  life,  remainder  to  the  heirs  of  A,  and  there  be- 
ing no  actual  occupant  of  the  lands,  &  scire  facias  was 
issued  on  a  judgment  recovered  against  A  to  the 
sheriff  of  New  York  on  which  the  heirs,  but  not  the 
devisee,  of  A  were  warned,  and  judgment  was  ob- 
tained thereon  by  default ;  is  was  held  that  the  heirs 
not  having  appeared  and  pleaded  to  the  scire  facias, 
could  not.  afterwards,  object  that  the  tenant  for 
life  ought  to  have  been  summoned. 

Where  A  devises  all  his  real  and  personal  estate 
to  his  wife,  and  in  case  of  her  death,  without  giv- 
ing, &c.,  by  will,  or  otherwise  selling  or  assigning 
the  said  estate,  then  he  devises  the  same  to  his 
daughter  D :  the  wife  takes  the  entire  fee  simple, 
both  by  force  of  the  word  "estate,"  and  of  the 
absolute  power  given  by  the  will;  and  the  subse- 
quent limitation,  being  repugnant  thereto,  is  void, 
either  as  a  remainder  (which  cannot  be  limited  on  a 
fee),  or  as  an  executory  devise,  to  the  validity  of 
which  it  is  essential  that  it  cannot  be  defeated  by 
any  act  of  the  first  taker — the  same  rules  apply 
whether  the  limitation  is  of  real  or  personal 
property ;  in  either  case,  it  is  void.  Where  there  is 
a  devise  for  life,  in  express  terms,  a  power  of  dis- 
posal annexed  does  not  enlarge  it  to  a  fee ;  but 
where  to  a  general  devise,  without  any  specification 
of  the  quantity  of  interest,  an  absolute  power  of 
disposal  is  annexed,  the  devisee  takes  a  fee. 

Citations— 13  Johns.,  537;  3  Lev.,  403:  2  Lutw., 
925;  Cro.  Eliz.,  188 :  1  Salk.,  273;  Barnes,  206;  3  Cai., 
267:  8  Johns.,  361;  2  Binn.,  40:  ILd.  Raym.,  53; 
Carth.,  129 ;  3  T.  R.,  631 ;  Com.  Dig.,  tit.  Abatement, 
F.,  2,  tit.  Pleader,  2,  a,  1 :  Hob.,  283;  Sty.  Rep.,  281. 
288;  2  Sid.,  7,  12;  1  Ld.  Raym.,  590:  Str.,  722;  T- 
Raym.,  19 ;  1  Sid.,  54 ;  1  Lev",  41 ;  1  Keb.,  112. 141 ;  2 
Sch.  &  Lef .,  566 ;  10  Johns..  19;  15  Johns.,  171,  172; 
Fitzg.,  814 ;  5  Mass.,  500 ;  1  Ves.,  10  ;  4  Co.,  441 ;  1  Salk., 
236;  2  P.  Wms..  523;  5  Burr.,  2638;  1  T.  R.,  441 ;  3 
Cranch,  134  ;  Dalison,  58 ;  Co.  Litt.,  9, 6 ;  Moor,  57 ;  2 
Atk.,  102 :  2  Johns.,  391 :  1  Salk.,  229,  239  ;  1  P.  Wins., 
149 ;  2  Cox,  396 ;  10  Ves.,  370 :  2  Wils.,  6 :  Willes,  164 ; 
Cro.  Jac.,  590;  2  Fearne,  p.  51 ;  2  Saund.,  388  d,  note. 

THIS  was  a  writ  of  error  to  the  Supreme 
Court.      The  material  facts  are  stated  in 
the  report  of  the  case  in  the  court  below,  and 
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also  in  the  opinion  delivered  by  the  Chancellor 
in  this  court.  It  is,  therefore,  unnecessary  to 
repeat  them  in  this  place.  For  the  facts  and 
the  opinion  of  the  Supreme  Court,  see  15 
Johns.,  169,  172. 

Messrs.  Banner  and  J.  Duer,  for  the  plaint- 
iff. 1.  It  is  contended  on  the  part  of  the 
plaintiff,  that  Catherine  Neilson,  one  of  the 
lessors  of  the  plaintiff  has  a  right  of  entry 
under  the  will  of  her  father,  Lord  Stirling. 
Under  that  will,  the  widow  of  the  testator 
took  an  estate,  either  for  life  or  in  fee  ;  in  the 
former  case,  the  limitation  to  her  daughter  is 
valid  as  a  remainder  ;  in  the  other,  it  Is  good 
as  an  executory  devise. 

*Lady  Stirling  took  an  estate  for  [*538 
life  ;  and  the  fee  vested  in  her,  neither  by 
force  of  the  word  "estate"  employed  by  the 
testator,  nor  by  the  implication  from  the  power 
of  disposal  granted  to  her  by  the  will.  The 
word  "estate"  has  no  fixed  meaning.  Its 
construction  must  be  governed  by  the  intent 
of  the  testator  ;  and  if  the  intent  "be  clear  not 
to  give  the  fee,  the  ordinary  acceptation  and 
force  of  the  teFm  will  be  restricted.  It  is 
obvious,  from  the  consideration,  that  in  no 
case  were  the  heirs  of  Lady  Stirling,  as  such, 
to  take  the  fee;  that  the  testator  did  not  design 
it  to  pass ;  if  Lady  Stirling  died  without  giving, 
selling  or  assigning  the  estate,  it  was  to  go, 
not  to  her  heirs,  but  to  her  daughter  alone  ; 
if  the  daughter  had  died  during  the  lifetime 
of  her  mother,  and  the  mother  had  then 
died,  without  disposing  of  the  property,  the 
heirs  of  the  daughter,  and  not  those  of  the 
mother,  would  have  taken.  (  Vick  v.  Edwards, 
3  P.  Wms.,  372  ;  Neale  v.  Power,  Pollex.,  54  ; 
Goodright  v.  Searle,  2  Wils.,  29  ;  Fearne, 
Butl.  ed.,  364,  552.)  Had  the  limitation 
over  been  to  a  stranger,  the  case  might  have 
been  different ;  for  had  the  stranger  died, 
without  heirs,  during  the  lifetime  of  Lady 
Stirling,  on  Tier  death,  her  heirs  would  have 
taken.  But  here,  the  limitation  being  to  a 
daughter,  such  a  case  could  not  possibly  hap- 
pen, since  there  could  be  no  failure  of  heirs 
to  the  daughter,  as  long  as  there  was  any  per- 
son in  esse  competent  to  take  as  heir  of  the 
mother.  Suppose  this  testator,  after  devising 
to  his  wife,  had  added,  "the  said  estate-how- 
ever,  is  in  no  event  to  pass  to  her  heirs,  but, 
in  case  of  her  death  without  selling,  &c. ,  then 
over."  Can  it  be  doubted  that  the  effect  of 
such  an  addition  would  be  to  restrain  the  devise 
to  a  life  estate  ?  And  if  the  intent  of  the  tes- 
tator, that  the  estate  shouldjnot  go  to  the  heirs, 
appear  from  the  will,  by  necessary  ai.d  un- 
avoidable implication,  must  not  the  same  con- 
struction be  adopted  as  if  he  had  said  so  in 
express  terms  ?  A  relation  subsisting  between 
devisees  may  control  the  construction  of  limit- 
ations in  a  will.  Thus,  if  lands  be  devised  to 
A  and  his  heirs,  and  if  he  die  without  heirs, 
then  to  B  and  his  heirs ;  here,  if  B  is  a  stranger, 
the  limitation  over  is  wholly  void,  either  as  a 
remainder — the  preceding  estate  being  a  fee — 
or  as  an  executory  devise,  because  the  contin- 
gency of  the  failure  of  heirs  is  too  remote. 
*But  if  B  were  himself  a  relation  and  [*53O 
collateral  heir  of  A,  the  construction  would  be 
totally  different ;  for  a.»,  then,  A  cannot  die 
without  heirs,  as  long  as  B  or  any  of  his  heirs 
are  in  existence;  the  words  "dying  without 
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heirs,"  are  construed  to  mean  "  dying  without 
issue,"  aud  the  fee  first  given  to  A  is  narrowed 
to  an  estate  tail,  the  limitation  upon  which  is 
valid  as  a  remainder  in  fee.  (  Webb  v.  Herring, 
Cro.  Jac.,  415;  Barkers.  Thatcher,  3  Lev., 
70  ;  Nottingham  v.  Jennings,  1  P.  Wms. ,  23  ; 
Fearne,  Bull,  ed.,  466,  467  ;  2  Saund.,  388  a, 
b,  and  cases  there  cited.)  It  by  no  means  fol- 
lows, that  because  the  word  "estate"  is  used, 
in  the  limitation  over,  to  signify  a  fee,  its 
meaning  must  be  the  same  in  a  devise  to  Lady 
Stirling.  There  can  be  no  reason  why  the 
same  word  should  not  be  differently  construed 
in  the  -same  will,  if  such  difference  of  con- 
struction be  required  by  the  intent  of  the 
testator. 

It  will  be  said  that  a  fee  passed  by  implica- 
tion from  the  absolute  power  of  disposal  given 
to  Lady  Stirling.  It  is  admitted  that  where 
lands  are  devised  to  a  person  with  an  absolute 
power  of  disposing  of  them,  a  fee  usually 
passes.  This  construction,  however,  is  always 
founded  on  the  intent,  and  not  on  the  neces- 
sary operation  of  the  power.  But  when  an 
intent  to  give  a  life  estate  merely,  is  manifest, 
either  from  express  terms,  or  necessary  infer- 
ence, a  different  construction  must  take  place. 
If  Lady  Stirling  took  a  life  estate,  the  limita- 
tion to  her  daughter  is  good  as  a  remainder, 
and  has  vested  by  the  happening  of  the  con- 
tingency on  which  it  depended  ;  and  it  is  no 
objection  to  its  validity,  that  it  might  have 
been  defeated  by  the  power  granted  to  Lady 
Stirling.  In  England  limitations  of  this  kind 
occur  in  almost  every  family  settlement,  in 
which  the  settler  creates  in  himself  an  estate 
for  life,  with  remainders  over  in  tail  or  in  fee, 
and  reserves  a  power  of  revoking  the  uses  of 
the  settlement,  and  of  appointing  such  new 
uses  as  he  may  think  proper.  (Digge's  case,  1 
R,  164  ;  Fitzwilliam's  case,  6  R.,  32  ;  Fitzgerald 
v.  Fauconberg,  3  Bro.  P.  C.,  543  ;  Moseley  v. 
Moseley,  5  Ves. ,  248  ;  Pow.  on  Pow. ,  243,  244, 
245,  aud  cases  there  cited.)  It  is  true  that  in 
the  cases  just  cited  the  power  was  reserved, 
by  the  grantor  to  himself,  and  here  it  was  given 
54O*]  to  another ;  but  the  *difference  is 
immaterial.  Any  power  which  the  owner  of 
an  estate,  on  settling  it,  may  reserve  to  himself, 
he  may,  surely,  on  parting  with  it,  confer 
upon  another.  (3  Leon.,  71  ;  4  Leon.,  41  ;  1 
Salk.,  239;  Reed  v.  Shergold,  10  Ves.,  270.) 
In  these  cases,  the  power  was  annexed  to  an 
estate  for  life  created  by  devises;  they  are  also 
important  authorities  to  prove  that  an  estate 
for  life  is  not  converted  into  a  fee,  by  the 
addition  of  a  general  power  of  disposal. 

If,  however,  Lady  Stirling  took  the  fee,  the 
limitation  over  to  Mrs.  Neilson  was  void  as  a 
remainder,  but  it  was  good  as  an  executory 
devise.  Though  a  fee  cannot  be  limited  upon 
a  fee,  by  way  of  remainder,  this  may  be 
accomplished  by  an  executory  devise,  under 
the  restriction,  that  the  contingency  on  which 
it  is  to  vest,  must  occur  within  a  life  or  lives 
in  being,  and  twenty-one  vears  thereafter. 
(Pells  v.  Brown,  Cro.  Jac.,  590;  1  Eq.  Cas. 
Abr.,  64,  186;  3  Ch.  Cas.,  19;  Fearne's  Ex. 
Dev.,  Pow.  ed.,  18,  83;  Fearne,  Bull,  ed., 
430,  431,  n.  a,  429,  ».  1  ;  Long  v.  Blackall,  7 
T.  R.,  88.)  The  executory  devise,  in  this  case, 
closely  conforms  to  the  restriction  ;  and  from 
the  peculiar  nature  of  the  contingency  upon 
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which  it  is  limited,  did  not  operate  to  restrain 
the  alienation  of  the  estate  for  a  single  instant. 
Nor  is  it  an  objection  to  its  validity,  that  it 
was  liable  to  be  defeated  by  an  execution  of 
the  power.  The  rule  certainly  is,  that  an 
executory  devise  cannot  be  barred  ;  but  it  does 
not  apply  in  this  instance.  The  meaning  of 
the  rule  is,  that  no  act  can  be  done,  by  the  first 
taker,  to  prevent  the  vesting  of  the  subsequent 
estate  on  the  happening  of  the  contingency 
upon  which  it  is  limited.  By  an  exercise  of 
the  power  of  disposal,  the  contingency  would 
never  have  arisen  ;  and  the  intention  of  the 
testator  would  not  have  been  defeated  ;  for  he 
gives  the  power,  and  allows  the  exercise  of  it. 
If  this  objection  be  admitted,  it  will  follow 
that  no  executory  devise  can  be  good,  wher- 
ever its  vesting  is  dependent  on  the  will  of  the 
first  taker  ;  as  where  the  contingency  on  which 
it  is-  limited  is  the  performance  or  non  per- 
formance of  some  act,  by  the  first  taker,  rest 
ing  entirely  in  his  discretion.  Yet  the  cases 
are  numerous  in  which  such  limitations  have 
been  held  valid.  (Fry  v.  Porter,  1  Mod.,  300  ; 
Booth  v.  Booth,  1  Ch.  Cas.,  109  ;  Pulling  v. 
*Ready,  1  Wils.  21  ;  Doe  v.  Clayton,  [*541 
8  East,  141  ;  Perrin  v.  Lyon,  9  East,  140.)  The 
case  of  Beachcroft  et  al.  v.  Broome,  4  T.  R., 
441,  is  a  decisive  authority,  and  in  no  way 
distinguishable  from  the  present,  being  the 
same  almost  in  terms.  There  the  testator 
devised  certain  estates  to  his  son  C.  and  his 
heirs,  and  certain  other  estates  to  his  son  F. 
and  his  heirs;  and  if  either  of  his  sons  should 
die  without  issue,  or  otherwise  disposing  of 
the  estate  devised,  then  to  the  survivor.  C. 
by  lease  and  release,  conveyed  a  portion  of  the 
estate.  The  question  which  appears  to  have 
been  submitted  was  not  whether  the  limitation 
over,  but  whether  the  power,  was  void.  On 
both  points,  however,  the  court  delivered  a 
very  clear  and  express  opinion  :  1st.  That  the 
limitation  over  was  good  as  an  executory 
devise,  and  would  have  taken  effect,  if  the 
first  limitation  had  failed  ;  and  2d.  That  the 
intent  to  create  such  a  power  was  lawfut  and 
that,  by  the  exercise  of  it,  the  limitation  over 
was  defeated.  And  this  case  is  cited  by  Mr. 
Powell,  in  his  edition  of  Fearne  (Ex.  Dev.,  81, 
ft.),  as  establishing  the  principle  that  an  estate 
may  be  so  limited,  by  way  of  executory  devise, 
as  that  its  taking  effect  may  depend  on  the  act 
of  the  owner  of  the  precedent  fee. 

Opposed  to  these  authorities  are  the  cases  of 
Ide  v.  Ide,  5  Mass.,  500,  and  Jackson  v.  Bull, 
10  Johns.,  19.  But  there  is  a  distinction 
between  these  cases  and  the  present ;  there  the 
limitation  over  was  to  attach  on  such  property 
as  the  first  taker  should  leave  or  die  possessed 
of ;  and  it  was,  consequently,  subject  to  all 
charges  and  incumbrances  which  he  might 
create;  but  here,  Lady  Stirling  could  only  dis- 
pose of  the  property  by  her  own  voluntary  act; 
it  was  not  chargeable  with  her  debts,  and  she 
was,  therefore,  not  the  absolute  owner  of  it. 
Had  it  been  sold  under  a  judgment  against  her, 
the  conveyance  would  have  been  defeated  by 
the  happening  of  the  contingency;  that  is,  her 
death,  without  selling  or  devising.  (Doe  v. 
Carter,  8  T.  R.,  57;  Doe  v.  HawJce,  2  East,  481.) 
But  without  having  recourse  to  this  distinction, 
can  the  decision  in  Jackson  v. .  Bull  be  sup- 
ported? One  ground  on  which  that  decision 
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appears  to  be  placed  is,  that  the  limitation  over 
was  void  because  it  was  liable  to  be  defeated  at 
54t2*]thewill  of  the  first  taker.  This*position 
has  already  been  refuted.  The  cases  cited 
prove  the  contrary.  (See,  also,  Fulrnerston  v. 
Steward,  Cro.  Jac.,  592;  Fearne's  Ex.  Dev., 
Pow.  ed.,  18.)  The  rule  is.  indeed,  laid  down 
by  Mr.  Fearne  in  the  broadest  terms,  that  an 
executory  devise  cannot  be  prevented  or  de- 
stroyed :  but  it  is  obviously  to  be  understood 
with  this  limitation,  provided  the  contingency 
happen  on  which  its  vesting  depends.  If  the 
contingency  does  not  happen,  whether  from 
the  exercise  of  the  will  of  the  first  taker,  or  an 
event  which  he  could  not  control,  in  both  cases 
the  right  of  the  executory  devisee  is  equally 
defeated;  not  barred  or  destroyed,  in  the  sense 
of  the  rule,  but  prevented  from  vesting,  by  the 
very  means  that  the  testator  intended.  The 
court,  in  Jackson  v.  Bull,  also,  rely  oh  the 
ground  that  the  limitation  was  void,  as  repug- 
nant to  an  absolute  control  over,  or  absolute 
ownership  of  the  estate  given  to  the  first  taker. 
The  terms  "absolute  control"  and  "absolute 
ownership,  "  although  essentially  different, 
appear  to  be  used  by  the  court  as  synoymous; 
as  meaning  that  unlimited  power  of  alienation 
which  was  given  to  the  first  taker,  and  they 
considered  the  limitation  over,  void,  as  being 
repugnant  to  that  power.  Indeed,  the  Chancel- 
lor, in  Jnck-ion  v.  Delancy,  13  Johns.,  552,  in 
speaking  of  this  very  decision,  says  that  the 
limitation  over  was  void,  as  repugnant  to  the 
power  to  sell.  Yet  the  court  has  not  explained 
wherein  that  repugnancy  consists  :  and  in  the 
absence  of  such  explanation,  it  may  be  per- 
mitted respectfully  to  suggest  that  no  such 
repugnancy  does,  in  fact,  exist,  and  that  the 
power  and  subsequent  devise,  so  far  from  being 
contradictory,  are  in  truth  perfectly  consistent. 
In  what  manner  does  the  devise  to  Mrs.  Neilson 
affect,  limit,  abridge,  restrain  or  in  any  degree 
control  the  exercise  of  the  power  previously 
vested  in  Lady  Stirling;  since  it  is  only  in  the 
event  of  the  total  failure  of  the  mother  to 
exer§ise  the  power,  that  the  limitation  in  favor 
of  the  daughter  is  intended  to  take  effect? 
Conformably  to  the  idea  of  repugnancy  which 
the  court  seem  to  have  entertained,  no  limita- 
tion, whether  by  remainder  or  executory  de- 
vise, can  be  supported,  where  an  unrestricted 
power  is  given  to  to  the  particular  tenant.  The 
reasoning  in  Jackson  v.  Bull  is  not  exclusively 
applicable  to  executory  devises;  it  equally  tends 
54J5*]  *to  show  that  a  remainder  must,  under 
similar  circumstances,  be  void;  yet  it  has  been 
proved  that  the  most  unqualified  and  unlimited 
power  may  be  annexed  to  the  estate  of  a  ten- 
ant for  life,  or  in  tail,  by  the  exercise  of  which 
the  remainders  over  would  be  destroyed.  Pos- 
sibly, by  the  position  that  the  executory  devise 
was  void,  as  repugnant  to  the  power  to  sell, 
they  may  have  meant,  merely,  that  it  was 
repugnant,  as  inconsistent  with  the  rule,  that 
an  executory  devise  cannot  be  defeated  ;  and 
that,  thus  understood,  it  was  applicable  not 
to  remainders,  but  exclusively  to  executory 
devises.  But  it  has  been  shown  that  the  devise 
in  this  case  may  be  supported  without  infring- 
ing upon  that  rule,  which,  designed  as  it  was 
to  secure  the  complete  execution  of  the  inten- 
tion of  testator,  ought  not  to  receive  a  construc- 
tion by  which  it  would  be  effectually  defeated. 


On  an  examination  of  the  authorities  to 
which  the  court  refer  in  Jackson  v.  Bull,  as 
well  as  Ide  v.  Ide,  it  will  be  found  that  they 
give  no  aid  to  the  doctrine  which  they  were 
introduced  to  support.  Those  authorities  are, 
The  Attorney-General  v.  Hall,  Fitzg.,  314,  and 
Flanders  v.  Clark,  1  Ves.,  9.  It  is  to  be  ob- 
served that  these  were  cases  solely  of  personal 
property ;  that  they  neither  deny  or  question 
the  principle  now  contended  for  in  regard  to 
real  property  ;  and  were  decided  upon  reasons 
drawn  from  the  peculiar  nature  of  the  one 
species  of  property,  which  are  in  nowise 
applicable  to  the  other.  It  is  a  rule  of  the 
common  law  that  there  can  be  no  remainder  of 
a  chattel  interest.  A  gift  or  bequest  of  a 
chattel,  for  any  period  of  time,  however  short, 
is  held  to  pass  the  whole  interest,  and  any  sub- 
sequent limitation  is  void.  There  appears  to 
have  been  a  distinction  between  a  bequest  of 
the  use  of  a  chattel  and  of  the  chattel  itself, 
and  that  when  the  use  only  was  given,  a  devise 
over  seems  to  have  been  considered  as  good. 
This  distinction,  however,  the  courts  of  equity 
have  long  since^exploded,  and  it  is  now  settled 
that  there  is  no  difference  between  a  bequest  of 
the  use  and  of  the  chattel  ;  for,  whatever  may 
he  the  terms  employed,  they  will  be  controlled 
by  the  intent  of  the  testator,  and  if  necessary 
to  give  effect  to  his  intent,  the  use  only  will  be 
construed  to  pass.  ( Wihion  v.  Elkington, 
Plowd.,  521  ;  Dyer,  7  a,  n;  Co.  Litt.,  20  a,  n; 
Hyde  *v.  Parmtt.  1  P.  Wms.,  1;  T^sen,  [*544 
v.  Tisten,  1  P.  Wms.,  500;  Fearne  on  Rem., 
Bull,  ed.,  401,  408,  416,  n.  I.)  Still,  however, 
the  rule  of  the  common  law,  although  it  may 
seem  to  have  been  evaded,  in  fact  remains  to 
this  day  unaltered  ;  for  wherever  it  clearly 
appears  to  be  the  intention  of  a  testator  that 
the  first  taker  of  personal  property  shall  not 
merely  have  a  usufructuary  interest,  for  life, 
or  other  limited  period,  but  a  right  of  property 
in  the  chattel  itself,  the  rule  then  applies,  and 
avoids  all  subsequent  limitations.  Upon  this 
prinriple  were  the  cases  of  The  Attorney- General 
v.  Hall  and  Flanders  v.  Clark  decided.  There; 
the  court  found  it  impossible  to  support  the 
devise  over,  by  holding  that  the  first  taker  had 
merely  a  usufructuary  interest  for  life,  because 
the  power  of  spending  and  consuming  the 
whole  of  the  property  was  plainly  given.  By 
pursuing  the  subject  further,  it  will  be  appar- 
ent that  there  is  no  possible  analogy  between 
limitations  of  personal  and  of  real  estate. 

The  first  taker  of  personal  property  which  is 
devised  over,  is  entitled  merely  to  the  use  and 
enjoyment  of  it.  He  is  not  the  legal  owner, 
but  a  bare  cestui  que  trust ;  in  many  cases  he 
cannot  even  part  with  the  possession,  nor  can 
it  be  taken  from  him  by  creditors.  If  the 
bequest  be  of  a  sum  of  money,  the  first  taker 
is  not  entitled  to  the  principal,  but  only  to  the 
interest  ;  if  household  furniture,  plate  or  the 
like,  a  court  of  equity  will  compel,  him  to  file 
an  inventory  of  the  articles  upon  oath,  and 
when  danger  is  apprehended,  to  give  security 
that  they  shall  be  forthcoming  at  his  decease. 
Limitations  of  personal  chattels  are  so  purely 
equitable,  that  they  can  only  be  enforced  by 
the  power  of  the  Chancellor.  (Vachelv.  Vachel, 
1  Ch.  Cus..  129;  Catchmay  v.  Nicholl*  and 
Shirley  v.  Ferrers,  1  P.  Wms.,  6  n.  ;  Hydev. 
Parratt,  1  P.  Wms.,  1 ;  Lord  Foky  v.  Burnett, 
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Cowp,,  435,  n.  ;  Lady  Arundell  v.  Phipp*  & 
Taunton,  10  Ves.,  139;  Cadogan  v.  Kennett. 
Cowp.,  432;  L'ickyer  v,  Savage,  Sir.,  946; 
Fearne  on  Rem..  Butl.  ed.,  407-415.)  Oa  the 
other  hand,  the  first  devisee  of  real  estate, 
limited  over  by  way  of  executory  devise  (unless 
the  interest  of  the  testator  is  merely  equitable, 
or  he  creates  a  trust  in  express  terms),  takes 
the  legal  estate,  and  not  a  mere  usufructuary 
interest.  He  is  not  a  cestui  que  trust,  but  the 
54:5*]  actual  owner.  He  may  dispose  of  *his 
estate  in  any  way  consistently  with  the  nature 
and  extent  of  his  interest.  (Hyde  v.  Lyo,i,  3 
Leon,  64;  Pells  v.  Brown,  Cro.  Jac.,  590;  Han- 
bury  v.  Cockerill,  1  Roll.  Abr.,334;  1  Salk., 
229;  Fearne  on  Rem.,  Bull,  ed.,  384,  n.  399,  et 
seq.)  The  following  rules,  relative  to  limita- 
tions of  personal  property,  are  deducible  from 
the  authorities:  1st.  That  the  same  words 
which  create  an  estate  tail  in  realty,  pass  the 
whole  interest  in  a  chattel,  and  then  all  limita- 
tions over  are  void  :  3d.  That  a  power  to  sell, 
annexed  to  a  grant  or  bequest  of  a  chattel,  for 
life,  makes  the  gift  absolute,  and  renders  void 
an  ulterior  devise;  and,  3d.  That,  the  owner- 
ship or  right  of  property  in.  a  chattel  being 
once  given,  there  can  be  no  limitation  over. 
(Fearne's  Exec.  Dev.,  Pow.  ed.,  167,  and  cases 
there  cited. )  Now, if  these  rules  are  to  be  applied 
to  limitations  of  real  estate,  it  will  follow  that 
no  remainder  after  an  estate  tail  can  be  valid; 
that  a  power  to  sell,  annexed  to  an  estate  for 
life,  converts  it  into  an  absolute  fee,  and 
destroys  the  remainder  over ;  and  that  a  fee 
cannot  be  limited  on  a  fee,  even  by  way  of 
executory  devise.  Yet,  although  there  have 
been  repeated  decisions  in  England  ( Wynne  v. 
Hawkins,  1  Bro,  Ch.,  179;  Pashmanv.  Filliter, 
3  Ves.,  7;  Fearne's  Exec.  Dev.,  Pow.  ed.,  226, 
«.),  that  a  power  to  sell  renders  a  gift  of  per- 
sonal property  absolute,  there  is  not  a  single 
case  to  be  found  in  the  English  books  in  which 
that  doctrine  has  been  extended  to  limitations 
of  real  estate.  In  the  only  case  on  the  subject 
which  occurs,  Lord  Kenyon,  a  great  master  of 
the  law  of  real  property,  held,  without  any 
hesitation,  that  the  executory  devise  was  good, 
and  considered  the  question  too  plain  to  admit 
of  argument  or  doubt. 

But  conceding,  for  a  moment,  that  the  author- 
ity of  the  case  of  Jackson  v.  Bull  cannot  be 
shaken  ;  and  that,  when  a  power  to  sell  is 
annexed  to  an  estate  for  life,  the  limitation 
over  is  valid  as  a  remainder,  but  that  when  the 
-same  power  is  annexed  to  a  fee,  the  ulterior 
disposition  is  void  as  an  executory  devise  ;  such 
a  distinction,  if  it  existed,  would  afford  an 
unanswerable  argument  in  favor  of  adopting 
the  construction  of  Lord  Stirling's  will,  coif- 
tended  for  on  the  part  of  the  plaintiff  ;  that  is, 
that  Lady  Stirling  took  only  an  estate  for  life; 
for,  it  would  then  follow,  that  by  no  other 
construction  the  intent  of  the  testator  could  be 
54(J*|  carried  into  ^effect ;  and  it  is  a  primary 
principle  that  the  court,  whenever  the  intent 
is  clear  and  lawful,  will  give  it  effect,  in  what- 
ever terms  it  may  be  expressed.  (4  Ves.,  412  ; 
3  P.  Wm-s.,  269  ;  Jones  v.  Morgan,  Fearne  on 
Rem.,  Bull,  ed..  Appendix,  589.)  The  intent 
of  the  testator,  in  the  present  case,  is  clearand 
unambiguous,  and  it  may  obviously  be  effect- 
uated by  giving  to  Lady  Stirling  an  estate  for 
life,  with  power  to  sell  and  devise, .and  the 
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remainder  to  her  daughter.  The  use,  as  has 
been  already  suggested,  which  the  testator  has 
made  of  the  word  "  estate,"  forms  noobjeclion. 
This  word  does  not  necessarily  import  a  fee  ; 
it  is  only  in  a  will  that  it  admits  of  such  inter- 
pretation, and  its  meaning  is  to  be  controlled, 
enlarged  or  restrained  by  the  intention  of  the 
testator,  as  collected  from  the  whole  of  the 
will.  (ConntessofBi-idqioaterv.  Dakeof  Bolton, 
Salk.,  236;  S.  C.,  6  Mod..  106;  DKV.  Chapman, 
1  H.  Bl.,  223;  Timeiaatt  v.  Per  kin*,  2  Atk., 
102  ;  Wilton  v.  Kenwthy,  3  East,  5-33  ;  Wool- 
am  v.  Kenworthy,  9  Ves.,  137.)  But  let  it  be 
supposed  that  Lord  Stirling  had,  in  express 
words,  given  the  fee  to  his  wife,  even  then  it 
would  be  the  duty  of  the  court  to  cut  down  the 
fee  into  a  life  estate,  in  order  to  support  the 
limitation  over,  and  effectuate  the  general 
intent  of  the  testator.  Technical  words,  it  is 
true,  are  commonly  to  be  understood  in  a  legal 
sense  ;  yet  where  the  intent  is  manifest,  it  will 
even  control  and  overrule  the  technical  sense 
and  legal  operation  of  the  terms  employed  (2 
P.  Wms.,  741;  Doug.,  341;  4  Ves.,  5i);and 
even  the  very  same  words  will  be  construed  to 
pass  the  different  estates,  to  suit  the  difference 
of  intention  of  the  testator.  (Pierxon  v.  Vickers, 
5  East,  549;  Doe  v.  Guff.  11  East.  668.)  So 
anxious,  indeed,  are-courts  of  justice  to  effectu- 
ate the  wishes  of  a  testator,  that  the  existence 
of  a  precedent  estate  is  frequently  implied  when 
such  implication  is  necessary,  in  order  to  sup- 
port the  limitation  over.  (Jon&>  v.  Morgan, 
Fearne  on  Rem.,  Bull,  ed..  Appendix,  577; 
Hackleyv.  Maicley,  1  Ves.,  Jr.,  143.)  To  state 
a  hypothetical  case  :  a  devise  of  lands  to  A 
and  his  heirs,  and  in  case  of  his  death,  with- 
out selling  or  devising,  &c.,  then  that  the  lands 
should  not  pass  to  his  heirs,  but  should  vest  in 
B.  It  cannot  be  doubted  but  that  this  last 
clause  would  control  the  preceding  limitation, 
and  change  the  fee  before  given  into  an  estate 
for  life  It  is  well  settled,  that  when  there  are 
*two  repugnant  clau-es  in  a  will,  the  [*547 
last  shall  prevail,  as  being  most  indicative  of 
the  intent.  Quum  duo  inter  se  rcpnr/naiitia, 
reperinnlur  in  testamento,  ultimum  tatu/n  est. 
(Co.  Litt.,  112  b;  2  Taunt.,  112  ;  6  Ves.,  100; 
5  Ves..  243.)  The  case  just  supposed  is  the 
very  case  before  the  court.  It  is  true  that  the 
testator  has  not  said,  in  so  many  words,  that 
the  estate  devised  to  his  wife  should  not  descend 
to  her  heirs,  but  his  intent  is  as  clear  as  if  he 
had  prohibited  the  descent  by  express  words, 
since  the  devise  over  to  his  daughter,  of  neces- 
sity, excludes  it.  It  may  be  asked,  why  the 
court,  in  Jackwn  v.  Bull,  in  order  to  support 
the  ulterior  devise,  did  not  resort  to  the  con- 
struction of  giving  the  first  taker  an  estate  for 
life  only.  The  answer  to  that  objection  will 
fortify  the  argument  which  has  just  been 
urged.  In  Jackson  v.  Bull,  the  devise  was  to  A 
and  his  heirs,  and  if  he  should  die  without 
issue,  &c. ,  then  to  B.  The  testator  did  not 
intend  that  B  should  take,  until  the  failure  of 
the  issue  of  A.  If  it  had  been  held,  for  the 
purpose  of  supporting  the  remainder,  that  A 
took  only  a  life  estate,  the  inten  would  have 
been  defeated,  and  the  children  of  A,  the  prin- 
cipal objects  of  the  testator's  bounty,  could  not 
have  taken  at  all.  To  conclude  this  branch  of 
the  argument,  if  the  decision  in  Jackson  v.  Bull 
is  to  be  confirmed,  the  court  will  feel  itself 
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compelled  to  determine,  that  Lady  Stirling, 
unQer  the  will  of  her  husband,  took  only  an 
estate  for  life,  with  power  to  sell  or  devise,  and 
that  the  limitation  to  Catharine  Neilson  is, 
therefore,  valid,  as  a  remainder,  and  has  vested 
by  the  death  of  Lady  Stirling,  without  an  exe- 
cution of  the  power. 

2.  The  sale  and  conveyance  made  by  the  j 
sheriff  of  Ulster  are  absolutely  void.  It  is 
admitted  that  the  title  of  a  purchaser,  without 
notice,  is  not  affected  by  irregularity  in  the 
judgment  or  process  ;  and  it  is  admitted,  for 
the  purpose  of  the  present  argument,  that  the 
judgment  against  the  heirs  was  valid  and 
binding  ;  but  it  is  insisted  that  it  did  not  affect 
the  premises  in  question,  and  that  the  sheriff 
had  no  right  or  power  to  sell  them.  The  sale, 
therefore,  being  made  without  authority,  was 
void.  It  might  be  inferred  from  the  observa- 
tions of  the  Chancellor,  in  Jackson  v.  Delancy, 
13  Johne.,  550,  that  the  judgment  on  the  scire 
548*]  facias  *was  general  ;  that  the  plaintiffs 
should  have  execution  against  all  the  lands  and 
tenements  of  which  Lord  Stirling  had  been 
seised  ;  but  such  was  not  the  fact.  The  terms 
of  the  judgment  were,  that  the  plaintiffs  have 
execution  against  all  the  lands  and  tenements 
whereof  Lord  Stirling  was  seised,  &c.,  being 
in  the  hands  and  possession  of  his  heirs,  Mary 
Watts  and  Catharine  Duer.  The  execution 
was  in  conformity  to  the  judgment,  and 
directed  the  sheriff  to  levy  on  lands  in  the 
possession  of  the  heirs,  and  those  only.  Here 
the  heirs  took  nothing  by  descent ;  the  prem- 
ises in  question  were  not  in  their  hands  and 
possession,  but  in  the  actual  possession  of  Lady 
Stirling,  the  devisee.  The  plaintiff,  therefore, 
is  not  concerned  to  dispute  the  authority  of 
the  cases  cited  by  the  Chancellor  in  Jackson  v. 
Delancy.  In  all  those  cases,  the  lands  sold 
were  bound,  or  directed  to  be  sold  by  the  irreg- 
ular judgment  or  decree  ;  and  the  sheriff  or 
master,  in  making  the  sale,  pursued  the  terms 
of  his  authority.  The  purchaser,  to  use  the 
words  of  Lord  Redesdale  (2  Sch.  &  Lef.,  577). 
"  has  a  right  to  presume  that  the  judgment  or 
decree  is  correct ;  but  he  is  bound  to  see  that 
the  proper  parties  are  before,  the  court,  and 
that  his  title  cannot  be  impeached  aliunde." 
He  is,  a  fortiori,  bound  to  know  that  the 
officer  selling  has  a  lawful  authority,  and  that 
the  judgment  or  decree  under  which  he  pro- 
fesses to  act  is  a  lien  on  the  land.  But  the 
question  here  is,  whether,  when  a  judgment  is 
revived  by  ticire  facias  against  one  terre-tenant, 
and  execution  is  awarded  against  the  lands  in 
his  possession,  lands  in  possession  of  other 
terre-tenants,  not  parties  to  the  scire  facias,  can 
be  sold.  Or,  in  other  words,  whether  the  land 
of  A  can  be  sold  under  an  execution  against 
B.  Surely,  it  is  not  too  much  to  say  that  the 
sale  would  be  absolutely  void.  And  in  this 
view  of  the  case,  it  was  unnecessary  that 
the  proceedings  on  the  scire  facias  should 
have  been  vacated,  and  there  was  no  negli- 
gence, on  the  part  of  the  lessors  of  the  plaint- 
iff, in  not  applying  to  the  court  for  that  pur- 
pose. 

It  will  be  said  that  if  an  execution  had  issued 
on  the  judgment  against  Lord  Stirling,  with- 
out any  revival,  the  proceeding  would  have 
been  the  same,  as  respects  the  rights  of  Lady 
Stirling,  as  a  scire  facias,  to  which  she  was  not 
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a  party,  *and  yet  the  purchaser  would  [*54{> 
be  protected.  It  is  well  settled  that  an  execu- 
tion issue  against  the  original  defendant,  after 
the  year  and  day,  without  revival,  is  voidable 
only  ;  but  this  principle  has  never  been  ex- 
tended to  an  execution  issued  after  the  death 
of  the  defendant.  If  the  sheriff,  under  a.  ft.  fa. 
in  the  usual  form,  tested  and  delivered  to  him 
after  the  death  of  the  defendant,  were  to  levy 
upon  and  sell  goods  which  had  belonged  to  the 
defendant,  now  in  possession  of  his  executors 
or  legatees,  it  would,  it  is  conceived,  be  a  tres- 
pass, for  which  the  writ  would  be  no  justifica- 
tion ;  for  this  plain  reason,  that,  by  the  death 
of  the  defendant,  the  property  is  changed. 
(Dyer,  79  b.)  Then,  if  void  as  against  the 
goods  and  chattels,  it  must  also  be  void  as  to 
lands  and  tenements.  It  is  submitted,  whether 
an  execution  on  the  original  judgment,  against 
the  lands  and  tenements  only  of  the  debtor, 
omitting  the  goods  and  chattels,  would  not  be 
a  nullity,  as  the  form  of  the  writ  is  expressly 
prescribed  by  statute.  Then,  if  the  clause  as 
to  the  goods  and  chattels  be  rendered  void  by 
circumstances,  must  not  the  effect  on  the  whole 
writ  be  precisely  the  same  ?  Admitting,  how- 
ever, that  the  irregular  execution,  in  the  cases' 
which  have  been  supposed,  would  protect  the 
officer  and  purchaser  ;  this  can  only  be  on  the 
ground  that  the  officer  acted  in  obedience  to 
the  writ,  and  that  the  purchaser  had  a  right  to 
presume  its  regularity.  Yet,  if  a  sheriff,  with- 
out any  execution,  levy  upon  lands  bound  by 
a  judgment,  and  sell  them,  no  title  can  pass  to 
a  purchaser,  however  ignorant  of  the  want  of 
authority.  Such,  in  reality,  is  the  present  case. 
The  sheriff,  at  the  time  of  the  sale,  had  no 
execution  against  the  premises  in  question — 
since  there  can  be  no  difference  between  an 
execution  not  affecting  the  lands,  and  no  exe- 
cution at  all. 

The  objection  to  the  plaintiff's  recovery  aris- 
ing from  the  supposed  acquiescence  of  the  dev- 
isees of  Lord  Stirling,  proceeds  Jon  the  ground 
that  the  plaintiff  seeks  to  avoid  the  defendant's 
title  for  irregularity  merely.  It  is  conceded 
that  after  a  length  of  time,  the  court  will 
refuse  its  aid  to  set  aside  an  irregular  proceed- 
ing; and  thus  a  title,  originally  defective,  may 
become  unimpeachable  by  the  acquiescence 
or  neglect  of  the  parties  interested  to  defeat  it. 
But  mere  neglect  or  acquiescence  cannot  give 
strength  to  a  title  originally  *void,  [*55O 
unless  continued  for  so  long  a  period  as  to 
create  a  bar  by  adverse  possession.  The  claim- 
ant does  not  require  the  aid  of  the  court  to 
clear  the  way  for  him,  but  his  title  is  perfect 
at  once.  In  this  case,  an  adverse  possession 
did  not  commence  until  1794,  so  that,  at  the 
time  of  Lady  Stirling's  death,  fie  period  of 
limitation  had  not  expired  as  to  her  ;  and  the 
statute  has  not  yet  begun  to  run  as  against 
Mrs.  Neilson.  Had  Lady  Stirling  brought  an 
action  of  ejectment,  no  defense  could  have 
been  made  to  her  claim.  If  the  sale  and  con- 
veyance were  void,  as  to  her,  upon  what 
grounds  can  it  be  said  that  they  are  valid 
against  the  present  claimants  ? 

The  opposite  party,  as  to  this  point,  rest 
their  defense  upon  the  following  positions  : 
1.  That  a  scire  facias  against  the  heirs  is  a  gen- 
eral revival  of  the  judgment  against  all  the 
lands  and  tenements  of  the  ancestor,  upon 
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which  the  judgment  was  a  lien.  2.  That  the 
heirs,  having  suffered  judgment  to  pass,  by 
default,  on  the  scire  facias,  are  estopped  from 
saying  that  they  were  terre-tenants  when  the 
judgment  was  rendered.  3.  That  the  future 
executory  interest  of  Mrs.  Neilson  in  the  lauds 
was  hound  by  the  execution,  and  passed  by 
the  sheriff's  conveyance.  1.  The  first  position 
is  not  only  unsupported,  but  is  contradicted 
by  all  the  precedents  and  authorities.  A  scire 
facias  is  a  notice  to  show  cause,  either  why  the 
plaintiff  should  not  have  execution  generally, 
on  a  judgment  before  given,  or  an  execution 
of  a  particular  nature  and  description.  The 
form  and  prayer  of  the  writ,  therefore  (and 
consequently  the  judgment  rendered),  neces- 
sarily vary  according  to  the  character  and  sit- 
u  ation  of  the  parties  to  whom  it  is  addressed. 
If  it  be  brought  against  the  original  defendant, 
the  prayer  is  general,  to  have  execution,  and 
by  the  judgment,  the  plaintiff  is  repossessed 
of  all  his  original  remedies.  If  the  defendant 
be  dead,  an  execution  may  be  prayed,  either 
against  his  personal  estate  or  his  lands  and 
tenements,  at  the  election  of  the  plaintiff.  In 
the  first  case,  the  seire  facias  is  directed  to  the 
•  executors  or  administrators  only  ;  in  the  other, 
it  must  be  directed  to  all  who  are  in  possession 
of  the  lauds ;  all  who,  in  the  legal  sense,  are 
terre-tenants,  for  execution  can  be  awarded 
against  the  lands  of  those  only  who  are  sum- 
551*]  moned  *or  returned.  The  heir  him- 
self, although  usually  summoned,  eo  nomine, 
is  liable  as  terre-tenant  only  ;  that  is,  execution 
can  only  be  awarded  against  the  lands  of  the 
ancestor,  of  which  he  is  in  possession.  (3  Co., 
12  ;  Cro.  Car.,  296,  312  ;  Jones,  87  ;  2Saund., 
7,  n.  4.)  If  the  heir  be  not  summoned,  that 
fact  may  be  pleaded  by  the  other  terre-tenants, 
and  the  judgment  will  be  stayed  until  the  heir 
is  warned  ;  not  only  because  the  heir  may 
have  a  special  defense,  of  which  the  terre-ten- 
ants are  ignorant,  but  because  the  lands  of  the 
ancestor  in  his  possession,  ought  first  to  be 
charged.  (2  Saund.,  8,  n.  8,  72  p.  ;  Lord 
Raym.,  1255 ;  Salk.,  598.)  But  the  heir  is  not 
a  necessary  party,  for  if  he  have  no  lands  to 
be  charged,  the  writ  may  proceed  against  the 
terre-tenants  without  him.  (F.  N.  B.,  517  ;  2 
Saund..  7,  n  4.)  The  heir  cannot  plead  that 
he  has  been  summoned  as  terre-tenant  only, 
and  not  as  heir,  for  it  is  onlv  as  terre-tenant 
that  he  is  liable.  (Cro.  Eliz",  896.)  The  ten- 
ants summoned  may  plead  that  there  are  other 
terre-tenants  not  warned,  and  that  they  ought 
not  to  be  compelled  to  answer  until  the  others 
are  brought  into  court.  (2  Vern.,  105;  Cro. 
Eliz.,  506  ;  Lord  Raym.,  1255  ;  2 Saund.,  8,  n. 
10.)  In  Adams  v.  Terre-tenants  of  Savage,  Lord 
Raym.,  1255,  the  reason  for  allowing  this  plea 
is  given  by  Powell,  J. ,  and  it  is  very  material: 
"because  execution  ought  to  be  awarded 
against  all  the  terre-tenants  equally,  which 
cannot  be  done  until  all  of  them  are  returned 
warned,  and  brought  before  the  court."  The 
judgment  on  the  scire  facias  varies  according 
to  the  nature  of  the  writ,  or  of  the  return  made 
by  the  sheriff.  If  the  sheriff  returns  that  cer- 
tain persons  are  tenants  of  all  the  lands  of 
which  the  debtor  was  seised,  &c.,  the  judg- 
ment is,  that  the  plaintiff  have  execution 
against  all  such  lands  in  the  possession  of  the 
persons  named.  If  the  persons  summoned  are 
JOHNS.  REP.,  16. 


returned  as  tenants  of  particular  lands,  the 
award  of  execution  is  against  the  lands  so 
described  ;  but  by  the  invariable  form  of  the 
judgment,  the  award  of  execution  is  confined 
to  lands  in  the  possession  of  those  who  have 
been  warned  by  the  sheriff,  or  are  returned  by 
him  as  tenants.  (Co.  Ent.,  622  ;  Thes  Brev 
96,  269,  288  ;  Litt.  Ent..  385,  et  seq.)  2.  There 
is  no  estoppel.  Strictly  speaking,  an  estoppel 
can  never  *arise  on  a  record,  unless  the[*o52 
fact  sought  to  be  contradicted  appear  affirma- 
tively. (Co.  Litt.,  352,  a.)  The  fact  that  Mrs. 
Neilson  was  a  terre-tenant  does  not  appear  on 
the  record.  The  sheriff  of  New  York,  to  whom 
the  scire  facias  was  directed,  returns  that  she 
was  warned  as  heir ;  but  he  neither  did  or 
could  return  that  she  was  terre-tenant  of  lands 
in  a  different  county.  A  party  who  has  never 
had  due  notice  of  the  pendency  of  the  proceed- 
ings against  him  is  never  estopped  from  im- 
peaching the  judgment.  (Phelps  v.  Holker,  1 
Dall.,  261  ;  5  Johns., 41  ;  Robinson  v.  Ex'rs.  of 
Ward,  8  Johns.,  86;  Fenton  v.  Oarlick,  8 
Johns.,  194  ;  Buchananv.  Backer,  9 East,  192.) 
Nor  is  any  estoppel  implied  from  the  circum- 
stances that  the  heirs  did  not  appear  and  plead 
that  they  had  no  lands  in  their  possession.  It 
is  not  denied  that  a  defendant  cannot,  after 
judgment,  take  advantage  of  a  defense  which 
might  have  been  pleaded.  (Earle  v.  Hinton, 
Str.,  772.)  But  here,  what  had  the  heirs  to 
plead  ?  They  might,  indeed,  have  pleaded 
payment,  or  a  release,  or  other  matter  in  dis- 
charge of  the  original  judgment  ;  and  if  they 
were  bound  to  appear,  they  are  concluded 
from  showing  that  the  judgment  was  not  then 
a  subsisting  incumbrance.  Yet  they  could 
not  have  pleaded  that  they  were  not  terre-ten- 
ants, and  had  no  lands,  &c.,  of  their  ancestor 
in  their  possession.  It  is  clear,  from  the 
authorities,  that  such  a  general  plea  of  non- 
tenure would  have  been  bad  on  demurrer.  (3 
Lev.,  105  ;  Cro.  Eliz.,  872  ;  Salk.,  601  ;  Com. 
Dig.  PI.  3,  L,  11.)  The  case  in  Croke  gives 
the  reason  why  the  plea  is  bad.  It  is  because 
the  plaintiff  has  a  right  to  take  a  general  judg- 
ment (that  is,  a  judgment  not  specifying  the 
lands  to  be  charged)  at  his  peril,  which  must 
mean  at  the  peril  of  showing  that  the  lands 
against  which  he  may  direct  his  execution  are 
lands  of  the  ancestor,  of  which  the  heirs  or 
other  persons  summoned  are  the  terre-tenants. 
The  case  of  Gilburn,  v.  Rack,  2  Sid.,  12;  1  Lev., 
41  :  S.  C.,  cited  Ld.  Raym.,  590,  will  be  greatly 
relied  on  by  the  defendant.  That  case  appears 
to  have  been  an  action  of  ejectment.  The 
plaintiff  gave  in  evidence  a  judgment  upon  a 
scire  facias,  an  elegit  issued  thereon,  and  an 
extent  of  the  lands  ;  and  on  this  extent  the 
suit  was  founded.  The  defendant  offered  to 
prove  that  he  was  tenant  in  tail  of  *the  [*553 
lands,  and  therefore  that  they  were  not  liable 
to  an  execution  on  a  judgment  against  his 
ancestor  ;  and  it  was  held  that  he  was  estopped 
from  giving  this  evidence,  because  he  might 
have  pleaded  it  in  bar  to  the  scire  facias.  It  is 
manifest,  from  the  several  reports  of  this  case, 
that  the  defendant  had  been  specially  warned, 
and  returned  as  tenant  in  fee,  of  the  very  lands 
in  question  ;  and  having  been  thus  expressly 
called  on  to  show  his  title,  and  assert  his  rights, 
he  was  properly  held  to  be  concluded  by  his 
neglect.  Unless  the  case  be  thus  understood, 
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or  if  it  is  to  be  supposed  that  the  heir  was  only 
summoned  generally,  the  injustice  and  absurd- 
ity of  the  decision  would  be  most  revolting  ; 
for  it  would  then  follow  that  all  lauds  in  the 
possession  of  the  heir  are  liable  to  an  execution 
for  the  debts  of  the  ancestor,  although  not 
derived  from  him,  but  held  by  an  independent 
title.  3.  As  to  the  position  that  the  future 
interest  of  Mrs.  Neilson  was  bound  by  the  exe- 
cution and  passed  by  the  sheriff's  sale  and  con- 
veyance. It  is  clear  that  although  a  future 
interest  in  land  may  be  bound  by  a  judgment, 
it  is  not  the  subject  of  an  execution,  more 
especially  when  the  execution,  by  its  very 
terms,  is  confined  to  lands  in  the  actual  pos- 
session of  the  party  against  whom  it  is  issued. 
The  heir,  when  sued  on  the  bond  of  his  ances- 
tor, may  plead  that  he  has  only  a  reversion 
expectant  on  an  estate  for  life  ;  and  although, 
on  such  a  plea,  judgment  will  be  given  of 
ascets  quando  accideriiit,  yet  execution  must  be 
stayed  until  the  life  estate  is  determined,  and 
the  reversion  of  the  heir  is  vested  in  possession. 
(Dyer,  373  b  ;  Carlh.,  129  ;  Lord  Haym.,  783  ; 
2  Saund.,  7,  n.  4.)  A  scire  facias,  then,  will 
not  lie  until  the  expiration  of  the  life  estate. 
It  may  be  said  that  the  heir,  when  warned  on 
a  scire  facias,  ought  equally  to  plead  that  he 
has  only  a  future  interest  in  the  lands  of  Jiis 
ancestor.  But  the  distinction  is  plain  :  first, 
the  object  of  the  suit  against  the  heir,  on  the 
bond  of  his  ancestor,  is  not  merely  to  have  exe- 
cution, but  to  obtain  a  judgment  that  may  be 
a  lien  upon  the  land  ;  and,  second,  before  the 
alteration  of  the  law  by  statute,  it  was  neces- 
sary for  the  heir,  by  pleading,  to  show  the 
nature  of  his  estate,  since  by  suffering  a  judg- 
ment by  default,  he  rendered  himself  person- 
ally liable.  Neither  of  these  reasons  apply  to 
a  proceeding  against  the  heir  by  scire  facias. 
£>54*]  *The  object  of  the  scire  facias  is,  not 
to  obtain  a  judgment  which  may  bind  the 
lands,  for  they  are  already  bound  by  the  former 
judgment,  but  merely  to  have  execution  ;  and 
the  heir  incurs  no  risk  by  suffering  a  judg- 
ment, since  execution  can  only  issue  against 
the  lauds  in  his  possession.  Thus,  it  is  not 
denied  but  that  the  original  judgment  against 
Lord  Stirling  may  still  be  a  lien  on  the  prem- 
ises in  question.  The  object  of  this  suit  is, 
not  to  exonerate  the  lands  from  that  lien,  but 
to  ascertain  whether  it  has  been  properly 
enforced  or  applied. 

3.  The  right  of  entry  of  Mrs.  Neilson  is  not 
barred  by  adverse  possession.  It  is  a  point 
admilting  of  no  doubt  that  the  right  of  entry 
of  a  person  entitled  in  remainder,  or  as  execu- 
tory devisee,  is  not  barred  or  affected  by  an 
adverse  possession  during  the  continuance  of 
the  precedent  particular  estate.  (Jackson  v. 
Xchoonmaker,  4  Johns.,  390  ;  Taylor  v.  Horde, 
Burr.,  60  ;  S  C.,  Cowp.,  689  ;  Salk..  422  ;  Doe 
v.  Danrers,  7  East,  299.)  Mrs.  Neilson  being, 
at  the  time  of  the  death  of  her  mother,  and 
still  continuing,  under  coverture,  the  opera- 
tion of  the  Statute,  as  regards  her,  has  not  yet 
even  commenced.  And  her  right  of  entry  has 
not  been  tolled  by  a  descent  cast.  A  descent 
cast  only  tolls  the  entry,  in  cases  of  actual  dis- 
seisin ;  but  the  grantee  of  Taylor  entered 
peaceably,  and  under  color  of  title.  Besides, 
the  right  of  a  person  having  a  mere  right  of 
entry,  such  as  a  devisee,  is  never  affected  by  a 
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descent  cast.  (Co.  Litt.,  240  b.  ;  Doev.  Dan- 
gers, 1  East.  319,  321.) 

To  conclude :  it  will  be  said  that  the  ques- 
tions arising  in  this  cause  have  been  already 
decided  by  this  court  in  Jackson  v.  Delancy, 
and  that  the  decision  then  made  ought  to  be 
regarded  as  final  and  conclusive.  But  it  is 
not  correct  that  these  questions  were  decided 
in  that  case.  It  is  true  that  they  were  pre- 
sented on  the  part  of  the  plaintiff,  and  that  the 
Chancellor,  in  delivering  the  judgment  of  the 
court,  expressed  an  opinion  in  relation  to  them. 
The  discussion  of  them,  however,  was  not 
necessary  for  the  decision  of  the  cause,  and 
the  decision  of  the  Chancellor  must,  so  far,  be 
regarded  as  extrajudicial. 

* Me$8rs.  8.  Jones,  Jr.,  find  Van Buren,  [*5£»5 
Attorney-General,  contra.  The  present  case 
must  be  considered  as  having  been  decided  by 
this  court,  in  their  judgment  in  Jackson  v.  De- 
lancy, 13  Johns.,  537.  The  point  there  arose, 
and  was  settled,  that  the  supposed  irregularity 
in  the  scire  facias  did  not  render  void  the  title 
of  a  purchaser  under  the  execution.  The  regu- 
larity of  the  proceedings  could  not  be  ques- 
tioned collaterally  ;  and  after  the  length  of 
time  which  had  been  suffered  to  elapse,  a 
direct  application  for  setting  them  aside  would 
not  be  entertained.  If  this  court,  therefore,  is 
to  adhere  to  the  uniform  practice  of  other 
courts  of  the  last  resort,  and  not  suffer  the  rule 
which  it  has  once  laid  down  to  be  contradicted 
or  evaded,  the  necessity  of  answering  the 
arguments  of  the  plaintiff's  counsel  is  obviated. 
But  it  is  unnecessary  for  the  defendant  to 
resort  to  so  rigorous  a  doctrine  :  admitting 
that  the  entire  field  of  controversy  is  still  open, 
he  cannot  but  feel  the  highest  confidence  in 
the  validity  of  his  defense. 

1.  Lady  Stirling  took  the  entire  fee  simple, 
both  by  force  of  the  word  "  estate  "  and  of  the. 
absolute  power  of  disposal  given  to  her  by  the 
devise.  Wills  and  testaments  are  to  receive  a 
benign  interpretation  ;  and  if  the  intent  of  the 
party  to  transfer  a  fee  be  apparent,  that  intent 
will  be  cirried  into  effect,  notwithstanding  the 
omission  of  the  word  "heirs,"  which  are  the 
only  words  that  can  be  employed  for  that  pur- 
pose in  a  grant  ;  for  wills  must  be  frequently 
made  in  haste,  and  when  it  is  impossible  to 
obtain  the  advice  of  counsel  ;  and  therefore 
the  law  does  not  subject  them  to  the  same 
rigid  rules  as  those  conveyances  which  admit 
of  greater  caution  and  deliberation.  (2  Bac. 
Abr..  536  ;  1  Roll.  Abr.,  834,  pi.  4,  5,  6,  9,  10  ; 
Co.  Litt.,  96.)  A  devise  of  all  a  man's  estate, 
even  when  connected  with  words  of  local 
description,  as  all  his  estate  in  A,  carries  the 
fee  to  the  devisee.  (Countess  of  Bridgwater  v. 
Duke  of  Bolton,  Salk.,  236  ;  S.  C.,  6  Mod.,  106; 
Roll.  Abr.,  834,  pi.  12,  14  ;  Roe,  ex  clem.  Child, 
v.  Wright,  7  East,  259;  Gilb.  on  Dev.,  25.) 
The  word  "estate"  is  the  most  general  word 
that  can  be  used.  For,  so  far  from  its  being 
necessary  to  add  words  of  inheritance,  in  order 
to  make  it  pass  a  fee,  words  of  restraint  must 
be  added,  in  order  to  carry  a  less  estate  ;  for  it 
*is  genus  generalisximum.  (Holdfast,  ex  [*£»5G 
dem.  Cowper,  v.  Marten  et  al.,  1  T.  R.,  411,  414; 
Buller,  ,/.,  Ibid.)  So  the  word  "estates"  is 
equivalent  to  "estate."  unless  other  words  be 
added  to  express  a  different  intention.  (Fletcher 
v.  Smiton,  2  T.  R.,  656.)  "  Estate "  compre- 
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bends  not  only  the  land  or  property  which  a 
man  has,  but  also  the  interest  he  has  in  it 
{Cowp.,  351,  6  >9) :  and  indeed,  it  lias  been  said 
that  it  signifies  the  interest,  rather  than  the 
snbject.  (2  P.  Wins..  524.)  In  Uunbert'* 
Le&tee  v.  Pnine,  3  Cranch,  97,  the  testator 
•devised  all  the  estate  called  M.,  lying  in,  «tec., 
containing.  &c.,  and  likewise  one  o.her  tract 
called  H.,  containing,  «fcc.:  also  one  other  tract 
containing.  £c.,  called  P.;  yet  it  was  held  that 
the  fee  in  the  estate  called  M.,  passed  to  the 
devisee,  notwithstanding  it  was  immediately 
coupled  with  other  devises,  the  terms  used  in 
which  were  sufficient  only  to  convey  a  life 
estate.  Mr.  -Justice  Johnson,  in  that  case,  ob- 
serves :  "  The  word  '  estate,' in  testamentary 
cases,  is  sufficiently  descriptive  both  of  the 
subject  and  the  interest  existing  in  it.  It  is 
unquestionably  true  that  its  meaning  may  be 
restricted  by  circumstances  or  expressions  in- 
dicative of  its  being  used  in  a  limited  or  par- 
ticular sense,  so  as  to  confine  it  to  the  subject 
alone ;  but  certainly,  in  its  general  use,  it  is 
understood  to  apply  more  pertinently  to  the 
interest  in  the  subject."  "  It  cannot  be  ques- 
tioned," says  Mr.  Justice  Patterson,  "that  the 
word  'estate'  will  carry  everything,  both  the 
land  and  the  interest  in  it,  unless  it  be  re- 
strained by  particular  expressions  ;  for  estate 
is  genus  gene.rdliyaiiiiam.  and  comprehends  both 
the  land  and  the  inheritance.  The  word 
'  estate '  is  the  most  general,  significant  and 
operative  that  can  be  used  in  a  will,  and 
according  to  all  the  cases,  may  embrace  every 
degree  and  species  of  interest.  When  no 
words  are  made  use  of  to  manifest  the  intention 
of  the  testator,  that  the  term  '  estate  '  should 
be  taken,  not  in  a  general  but  in  a  limited  sig- 
nification, then  it  will  pass  a  fee  ;  because  the 
law  declares  that  it  designates  and  compre- 
hend-<  both  the  subject  and  the  interest."  And 
Mr.  Justice  Washington,  who  dissented  from 
the  construction  given  by  the  court  to  the  will 
in  that  case,  acquiesces,  however,  in  the  gen- 
eral rule  upon  the  subject.  The  following 
authorities  are  all  express  to  the  same  point. 
557*]  (floe,  ex  dem.  Urrtj,  *v.  Hufvcy,  .Burr, 
263S;  Willes,  296,  n.  a ';  Doug.,  434,  763; 
Cowp.,  206;  4  Bac.  Abr.,  253.)  The  word 
"  estate,"  then,  is  equivalent  to  "  heirs."  and 
in  this  case  the  testator  both  intended,  and 
actually  did  give  a  feu  to  the  first  devisee.  He 
expressly  gave  her  a  fee,  with  an  absolute 
power  to  dispose  of  the  properly,  and  conse- 
quently the  executory  devise,  which  was  thus 
liable  to  be  defeated,  which  wanted  the  pri- 
mary characteristic  of  that  species  of  contin- 
gent interest,  its  inviolability  by  any  act  of 
the  first  taker,  mu-4  be  void.  A  fee  cannot  be 
limited  upon  a  fee,  on  the  contingency  of  the 
fir<t  taker's  not  disposing  of  the  land.  Lord 
•Stirling  had  no  intention  to  give  his  wife 
merely  a  life  estate,  with  a  power  to  sell,  but 
he  intended  to  vest  her  with  all  the  interest 
which  he  himself  possessed.  The  word  "es- 
tate" is  applied  by  the  testator  to  both  his  real 
and  personal  property  ;  he  surely  did  not  de- 
sign that  the  latter  should  be  for  life  merely. 
According  to  the  plaintiff's  construction  of  the 
will,  the  fee  simple,  which  is  expressly  given, 
must  be  cut  down  to  a  freehold  for  life,  to 
support  the  remainder  over,  by  implication  ; 
and  thus,  the  inheritable  force  of  the  word 
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"  estate"  (and  the  like  principle,  if  at  all  ad- 
missible, must  have  applied,  even  had  the 
word  "  heirs"  been  used)' must  be  destroyed. 
Such  a  doctrine  cannot  be  correct.  Words  of 
inheritance  may,  indeed,  be  qualified,  but  they 
cannot  be  divested  of  all  their  efficacy. 

Again  ;  a  fee  simple  passed  by  the  power  of 
disposing  of  the  estate,  which  the  testator  con- 
ferred upon  the  first  devisee.  That  a  power 
of  this  kind  carries  the  entire  fee  is  not  a  prin- 
ciple introduced  into  the  law  in  modern  times; 
it  was  well  established  in  the  time  of  Coke, 
who  adduces  several  other  instances  which 
show  what  regard  was  paid,  even  in  those 
days  of  rigid  law,  to  the  intent  of  a  testator. 
Thus,  if  a  man  devise  twenty  acres  to  another, 
and  that  he  shall  pay  to  his  executors  for  the 
same  £10,  the  devisee  takes  a  fee  simple.  So, 
if  he  devise  lauds  in  perpetuum,  or  to  give  and 
to  sell,  or  in  f&xlv  ttimplici,  or  to  the  devisee 
and  his  assigns  forever,  or  to'a  man  et  wnguini' 
suo,  the  fee  simple  passes,  by  the  intent  of  the 
devisor.  (Co.  Litt.,  96/1  Roll.  Abr.,  834,  pi. 
5-10;  Cruise's  Dig.,  Devise,  ch.  11,  sees.  11,  12.) 
So.  where  a  person  devised  lands  to  his  wife, 
to  dispose  and  *employ  them  on  h^r.  [*558 
and  his  son,  at  her  will  and  pleasure,  it  was 
held  that  she  took  an  estate  in  fee.  (Moore, 
57.)  So,  where  a  person  devised  certain 
houses  to  M.  T.  for  her  own  use,  to  giveaway 
at  her  death  to  whom  she  pleases,  it  was  held 
by  Lord  Hardwicke  that  M.  T.  took  the  fee. 
(Tiinewell  v.  Perkins,  2  Atk.,  102.)  The  two 
authorities  last  cited  are  relied  upon  in  the 
decision  of  the  Supreme  Court,  in  Jafkwn,  ex 
dem.  Biixh,  et  ux.  v.  Coleman,  2  Johns..  391,  in 
which  the  case  of  Whixkon  v.  Clayton,  1  Leon., 
256,  is  also  quoted  as  in  point.  In  that  case  C. 
devised  an  estate  to  his  godson,  after  the  death 
of  his  wife,  and  if  he  failed,  then  he  willed  all 
his  part  to  the  disposition  of  his  father  ;  it  was 
held  that  the  father  took  a  fee,  and  that  to  will 
my  lands  at  the  disposition  of  B.,  or  to  will 
my  lands  to  B.,  to  give  and  sell  at  his  pleasure, 
carried  a  fee  ;  and  that  there  was  no  difference 
where  the  devise  was,  that  B.  should  do  with 
the  land  at  his  discretion,  and  the  devise  there- 
of to  B.,  to  do  with  it  at  his  discretion.  In  all 
these  cases,  the  testator  used  words  which. 
per  se,  unconnected  with  the  absolute  power  of 
disposal,  would  give  only  a  life  estate  ;  but  by 
being  connected  with  a  power  of  disposal, 
their  signification  was  enlarged  so  as  to  pass  a 
fee.  In  making  this  construction,  no  violence 
was  done  to  the  intention  of  the  testator  ;  he 
clevises  his  house  or  his  land,  without  using 
any  of  the  peculiar  terms«of  inheritance,  such 
as  heirs,  estate  or  interest ;  the  context  must 
then  be  resorted  to,  to  supply  the  omission, 
and  it  is  discovered,  from  an  examination  of 
the  context,  that  any  smaller  interest  than  a 
fee  would  be  inconsistent  with  the  other  pro- 
visions of  the  will ;  and  it  is  only  where  the 
want  of  words  of  inheritance  cannot  be  sup- 
plied by  the  manifest  intent  of  the  testator,  as 
collected  from  other  parts  of  the  will,  or  the 
estate  of  the  first  devisee  is  restricted  to  an 
estate  for  life,  by  express  words  of  limitation, 
that  he  will  be  construed  to  take  an  estate  less 
than  a  fee.  Under  this  view  of  the  subject, 
there  is  no  discrepancy  between  the  authori- 
ties. A  power  to  give  or  sell,  coupled  with  a 
bare,  unqualified  devise  of  the  land,  creates  an 
16  241 


558 


COURT  OP  ERRORS,  STATE  OF  NEW  YORK. 


1819 


estate  in  fee  simple  ;  yet,  if  the  estate  were 
devised  to  a  person  expressly  for  life,  with  a 
power  of  disposal,  the  devisee  would  only  take 
an  estate  for  life,  with  a  naked  power  to  give 
the  reversion.  (Cruise's  Dig. ,  Devise,  ch.  1 1 , 
5oi)*J  sec.  16,  *ch.  13,  sec.  G.)  This  distinction 
was  fully  recognized  in  Jackson  v.  Coleman, 
where,  as  in  the  present  case,  the  first  devise 
contained  words  of  inheritance.  The  testator 
gave  to  his  wife  the  use  of  all  his  real  estate, 
to  use  and  dispose  of  at  her  pleasure,  and  after 
her  death  he  gave  the  one  third  to  his  daughter 
S.,  in  fee,  and  the  other  two  thirds  were  to  be 
disposed  of,  at  the  pleasure  of  his  wife,  after 
the  death  of  his  grandson,  D.  This,  the  Chief 
Justice  says,  in  delivering  the  opinion  of  the 
court,  amounted  to  a  devise  in  fee  to  his  wife. 
It  is  to  be  distinguished,  he  observes,  from  the 
case  of  a  mere  power,  for  the  estate  was,  in 
the  first  instance,  devised  to  the  wife.  Cases 
of  mere  powers,  superadded  to  an  express 
estate  for  life,  can,  therefore,  have  no  applica- 
tion ;  yet  such  are  the  description  of  cases,  all 
proceeding  upon  the  distinction  just  noticed, 
by  which  it  is  attempted  to  narrow  down  the 
devise  to.  Lady  Stirling.  Such  was  the  anony- 
mous case  in  3  Leon.,  71,  and  4  Leon.,  41, 
cited  by  the  plaintiff's  counsel.  The  testator 
devised  lands  to  his  wife  for  life,  and  at  her 
decease  she  was  to  give  the  same  to  whom  she 
pleased.  The  wife  granted  the  reversion  to  a 
stranger,  and  committed  waste,  and  the  two 
daughters  brought  an  action  of  waste.  It  was 
held  that,  by  the  devise,  the  wife  had  but  an 
estate  for  life,  with  an  authority  to  give  the 
reversion  to  whom  she  pleased ;  and  her 
grantee  would  be  in  by  the  will,  for  the  testa- 
tor had  given  his  wife  an  express  estate  for 
life,  and  therefore  she  could  not,  by  implica- 
tion, have  any  greater  estate  ;  but  if  an  express 
estate  had  not  been  appointed  to  the  wife,  by 
the  other  words,  an  estate  in  fee  simple  had 
passed.  So,  in  Thomlinson  v.  Dir/hton,  Salk., 
239,  240,  the  testator  devised  to  his  wife,  for 
her  life,  and  then  to  be  at  her  disposalto  any 
of  her  children  who  shall  be  then  living  ;  this 
the  court  held  to  be  only  an  estate  for  life, 
with  a  power  to  dispose  of  the  inheritance  ;  and 
Parker,  Ch.  J.,  in  delivering  their  opinion, 
recognizes  the  distinction  between  that  case 
and  those  in  which  the  devise  is  general  and 
indefinite  ;  as,  to  J.  S.,  and  that  he  shall  sell, 
or  to  J.  S.,  to  sell  ;  because,  in  these  instances, 
the  party  being  empowered  to  convey  a  fee,  is 
construed  to  have  one,  he  having  no  express 
estate  divided  from  the  power  ;  but  in  the  case 
5(>O*]  before  the  court,  the  power  *is  a  sep- 
arate gift,  distinguished  from  the  estate,  and 
the  estate  given  is  a  certain  and  express  estate. 
And  in  Reed  v.  Shergold,  10  Ves.,  370,  also 
referred  to  by  the  opposite  counsel,  the  same 
doctrine  was  confirmed.  The  Lord  Chancellor 
says  that  it  was  well  settled  "  that  where  there 
is  an  express  limitation  for  life,  with  a  power 
to  dispose  by  will,  the  interest  is  equivalent 
only  to  an  estate  for  life."  And  again  :  "  If 
the  party  dies,  the  interest  ceases  with  the  life; 
and  no  one  can  take  by  transmission  of  inter- 
est from  that  person  ;  though  they  might  take 
by  the  power,  if  executed.  (Ibid.,  379.) 

"There  can  be  no  authority  produced,  in 
which  a  fee  simple  is  given,  by  apt  and  appro- 
priate words,  to  the  first  taker,  with  the  addi- 
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tion  of  an  absolute  power  of  disposal,  and  yet 
the  fee  has  been  restricted  to  a  life  estate,  by 
mere  implication.  In  the  present  case,  there 
was  a  gift  of  the  whole  interest  which  the  tes- 
tator possessed,  by  apt  and  appropriate  words  ; 
and  to  render  his  intention  as  equivocal  as 
possible,  he  superadds  an  unqualified  and 
unlimited  power  of  disposing  of  the  estate. 
He  employs  the  phrase,  and  adopts  the  pro- 
vision, best  calculated  to  render  his  wife  the 
unrestricted  owner  of  his  property.  Ooodtitle, 
ex  dem.  Pearson,  v.  Otway,  2  "Wils.,  6.  is  as 
strong  an  authority,  to  the  same  purpose,  as 
those  which  have  already  been  mentioned. 
The  testator  devised  lands'to  Agnes  Pearson, 
who  was  his  heir  at  law,  for  and  during  her 
life,  to  be  enjoyed  by  her  without  molestation, 
and  after  her  death,  to  her  lawful  issue  ;  and 
if  she  should  have  no  issue,  that  she  should 
have  power  to  dispose  thereof  at  her  will  and 
pleasure.  Agnes  entered,  married  the  defend- 
ant, to  whom  she  devised  the  premises,  and 
died  without  issue.  In  an  action  by  the  heir 
at  law  of  Agnes,  against  her  devisee,  the 
whole  Tcourt  was  clearly  of  opinion  that 
Agnes  had  an  estate  in  fee  simple,  by  the 
will,  as  the  contingent  remainder  to  the  issue 
never  vested  ;  and  that  the  testator,  by  giving 
her  power  to  dispose  thereof  at  her  will  and 
pleasure,  in  case  she  had  no  issue,  had  given 
her  a  fee  simple.  Judgment  was,  therefore, 
rendered  for  the  plaintiff;  it  being  admitted, 
on  all  sides,  that  if  she  had  an  estate  in  fee, 
she  could  not  make  a  will  during  her  covert- 
ure ;  but  if  she  had  only  an  authority,  she 
might  execute  it  *while  covert.  The  [*5O1 
court,  in  this  case,  are  reported  to  say  that  the 
case  in  3  Leon.,  71,  already  cited,  was  not  law. 
Without  attempting  to  reconcile  these  author- 
thorities  (and  yet  there  is  an  obvious  distinc- 
tion between  a  devise  to  A  for  life,  and  a 
devise  to  A  for  life,  remainder  to  the  issue  of 
A),  if  it  is  to  be  understood  from  the  decision 
in  Ooodtitle  v.  Otway,  that  a  power  of  disposal 
will  enlarge  an  express  estate  for  life  into  a 
fee,  it  extends  the  effect  of  such  a  power  far 
beyond  what  the  counsel  for  the  defendant 
feel  it  incumbent  on  them  to  urge  ;  viewed  in 
any  other  light,  it  by  no  means  impugns  the 
principles  which  they  have  insisted  on.  But 
this  is  not  the  only  instance  in  which  an 
express  estate  for  life  has  been  enlarged  to  a 
fee  by  implication.  The  same  construction 
was  made  by  the  Court  of  Appeals  of  Vir- 
ginia, in  Shc'rmer  v.  Shermer's  Ex'rs,  1  Wash., 
2(56,  where  the  testator  devised  to  his  wife  the 
use  and  profits  of  his  whole  estate,  both  real 
and  personal,  during  her  natural  life,  and  after 
that  was  ended,  then  the  whole  of  his  estate, 
exclusive  of  that  already  given  to  his  wife,  to 
be  equally  divided  between  whoever  his  wife 
should  think  proper  to  make  her  heir  or  heirs, 
and  his  brother,  R.  S.  He  empowered  his 
executors,  after  the  wife's  death,  to  sell  and 
dispose  of  his  estate.  The  executors,  after 
the  death  of  his  wife,  sold  the  estate,  agree- 
ably to  the  will,  and  distributed  one  moiety 
thereof  among  the  relations  of  the  wife  ;  to 
recover  which,  the  heir  and  executor  of  R. 
S.  filed  his  bill  in  chancer}7,  which,  on  the 
hearing,  was  dismissed  ;  and  on  appeal,  the 
decree  dismissing  the  bill  was  affirmed  ;  be- 
cause the  intention  of  the  testator  was  appar- 
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ent  that  the  wife  should  have  the  whole  of 
his  property  during  her  life  ;  and  that,  on  her 
death,  one  half  should  go  to  her  family,  and 
the  other  to  his  own.  Independent  of  the  last 
two  authorities,  there  is  enough  to  show  that 
in  the  case  now  before  the  court,  the  devise  of 
all  the  testator's  estate,  connected  with  the 
power  given  to  the  devisee,  must  carry  the 
fee.  The  cases  of  family  settlements,  which 
have  been  referred  to  by  the  opposite  counsel, 
are  inapplicable.  In  all  those  cases  the  set- 
tler reserved  to  himself  the  power  of  revoking 
the  uses  which  he  had  previously  created. 
5(Jti*J  *If,  by  a  subsequent  limitation,  a 
devise  of  the  testator's  estate  will  be  restricted 
to  an  estate  for  life,  yet  it  must  be  otherwise, 
where  unlimited  authority  over  the  land  is 
given  to  the  first  devisee.  If  a  devise  over  can 
narrow  the  primary  import  of  the  word 
"  estate,"  can  it  also  defeat  the  necessary 
implication  arising  from  the  absolute  power 
of  disposal  ?  On  the  contrary,  any  subse- 
quent limitation  is  inconsistent  with  a  right 
to  give  or  sell  the  land  ;  it  is  repugnant  to  the 
power  ;  and  as  both  provisions  cannot  subsist 
together,  the  limitation  must  be  rejected.  But, 
supposing  the  inconsistency  renders  both  void, 
the  first  devisee,  under  the  will  in  question, 
would  take  a  fee.  A  devise  of  a  man's  estate 
to  A  is  tantamount  to  a  devise  to  A  and  his 
heirs.  Had  the  testator  devised,  in  express 
terms,  to  Lady  Stirling,  and  her  heirs,  would 
not  the  absurdity  be  glaring,  if  he  should  pro- 
ceed and  say — no,  her  heirs  shall  not  inherit, 
but  the  person  whom  I  now  designate  shall 
succeed  to  the  land.  There  are  cases  in  which 
words  of  request  have  been  held  imperative, 
and  that  the  devisee  was  bound  to  dispose  of 
the  property  among  the  persons  pointed  out 
by  the  testator  (Harding  v.  Glynn,  1  Atk.,  469; 
Bute  v.  Stewart,  1  Bro.  P.  C. ,  476  ;  Cruise's 
Dig.,  Devise,  ch.  10,  sec.  14,  15.)  There  is 
nothing  precatory,  still  less  is  there  anything 
imperative  here.  The  testator  gives  no  direc- 
tion, he  expresses  no  desire  that  Lady  Stirling 
should  exercise  her  power  in  favor  of  his 
daughter :  she  might  have  disposed  of  the 
estate  to  an  utter  stranger ;  and  admitting 
that  she  had  only  a  power,  her  appointment 
would  have  been  valid.  The  testator  has  done 
nothing  to  enforce  and  protect  the  ulterior 
limitation,  and  has  left  the  devisee  over  as 
much  at  the  mercy  of  the  first  taker  as  if  she 
had  not  been  named  in  the  will.  Indeed,  his 
intention  is  apparent,  to  give  his  wife  his 
whole  estate,  as  largely  as  he  himself  enjoypd 
it — indefinitely,  and  without  control.  But,  to 
repeat  what  has  been  already  urged,  it  is  an 
invariable  rule  of  law,  that  an  unlimited  power 
of  sale  annexed  to  an  estate  given  carries  a 
fee.  (Cruise's  Dig.,  Devise,  ch.  11,  sec.  11, 
15,  ch.  13,  sees.  6-8.)  It  is  also  a  rule,  that 
a  general  devise,  without  words  of  limitation, 
and  which  of  itself  would  create  only  an  estate 
5(>I5*]  for  life,  may  be  enlarged  by  *subse- 
quent  words,  or  by  implication,  into  an  estate 
tail.  (Cruise's  Dig.,  Devise,  ch.  12,  sec.  34, 
et  seq.) 

According  to  the  argument  of  the  opposite 
counsel,  Mrs.  Neilson  took  either  a  remainder 
or  an  executory  devise ;  but  which  it  was, 
they  neither  do  nor  can  designate.  The  truth 
is,  she  has  neither.  It  cannot  be  a  remainder, 
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for  no  remainder  can  be  limited  on  an  estate 
of  inheritance ;  and  as  an  executory  devise, 
the  limitation  is  equally  void.  It  is  of  the 
very  essence  of  an  executory  devise,  that  it 
cannot  be  prevented  or  destroyed  by  any  alter- 
ation whatsoever  in  the  estate  out  of  which  or 
after  which  it  is  limited.  (Fearne's  Ex.,  Dev., 
51;  Pells  v.  Brown,  Cro.  Jac.,  590;  Scatter- 
wood  v.  Edge,  Salk.,  229.)  Here,  on  the  con- 
trary, the  executory  devise  was  liable  to  be 
defeated  by  any  conveyance  of  the  lowest 
order ;  a  bargain  and  sale,  or  a  will,  would 
have  done  it  effectually.  It  is  not  denied 
that  Lady  Stirling  might,  by  any  species  of 
conveyance,  have  prevented  the  subsequent 
limitation  from  vesting,  and  the  mere  possi- 
bility that  this  could  be  done,  is  incongruous 
with  every  idea  of  an  executory  devise.  There 
is  no  case  to  be  found  in  which  an  executory 
devise  was  held  to  exist  after  a  contingency 
like  this  ;  for  what  has  been  termed  a  power 
to  sell  is  not  properly  and  strictly  a  power, 
but  it  is  the  express  contingency  in  which  the 
devise  over  is  made  to  depend.  The  devise  is, 
that  in  case  of  the  death  of  the  wife,  without 
giving,  devising  and  bequeathing  by  will,  or 
otherwise  selling  or  assigning  the  said  estate, 
or  any  part  thereof,  then,  the  testator  gives, 
devises  and  bequeaths  all  such  estate,  or  all 
such  parts  thereof  as  shall  so  remain  unsold, 
undevised  or  unbequeathed,  to  his  daughter. 
To  expressions  of  this  kind,  the  term  "  power" 
(although  it  has  been  used  in  the  foregoing 
part  of  the  argument,  where  it  was  unneces- 
sary to  scan  its  meaning  with  nicety)  is  inappli- 
cable. By  the  clear  language  of  the  will,  the 
devise  over  is  to  commence  on  the  contin- 
gency of  the  death  of  Lady  Stirling,  without 
selling  or  bequeathing  the  estate ;  but  upon 
such  a  contingency,  the  law  will  not  suffer 
any  executory  interest  to  be  limited.  The 
case  of  Beachcroft  et  al.  v.  Broome,  4  T.  R., 
441,  does  not  support  the  doctrine  contended 
for  on  the  opposite  side.  There  the  testator 
*devised  part  of  his  estate  to  F.  and  [*5O4 
his  heirs,  and  the  residue  to  C.  and  his  heirs, 
and  if  either  F.  or  C.  should  die  without  hav- 
ing settled,  or  otherwise  disposed  of  the 
estates  so  devised,  or  without  lawful  issue,  &c., 
then  to  the  survivor.  The  only  question  was, 
whether  the  devisee  could  sell  the  estate, 
and  the  court  held  that  there  was  no  doubt 
that  the  testator  intended  that  he  should  have 
the  power  so  to  do.  The  case,  therefore, 
turned  only  on  the  single  point  of  the  exist- 
ence of  the  power,  and  whatever  Lord  Ken- 
yon  observed,  as  to  their  being  an  estate  tail, 
was  clearly  extrajudicial.  The  counsel  for 
the  plaintiff  insisted  that  the  first  devisee  took 
an  estate  .in  fee.  and  the  very  question  pro- 
posed by  the  Court  of  Chancery,  in  which  the 
case  originated,  and  from  which  it  was  sent 
for  the  opinion  of  the  Court  of  K.  B.,  shows 
that  there  was  no  other  subject  for  discussion 
in  the  case,  as  to  which,  Lord  Kenyon  prop- 
erly observes,  "  it  is  impossible  to  raise  any 
serious  doubt."  Indeed,  it  was  so  clear  that 
the  opposite  counsel  declined  to  argue  it,  say- 
ing that  he  had  no  hope  of  success. 

It  does  not  appear  that  the  point  was  dis- 
cussed or  decided,  how  far  an  executory  devise 
can  be  defeated  by  a  power  to  sell,  and  wheth- 
er an  executory  devise  can  be  limited  upon  the 
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contingency  that  the  first  taker  does  not  dis- 
pose of  the  estate.  But  admitting  that  it  was 
intended  to  decide  that  an  executory  devise 
might  be  limited  upon  a  similar  contingency, 
or  if  such  be  the  true  construction  of  the  case, 
then  it  is  not  law.  It  is  contrary  to  the  case 
of  Jack*'»i,  exdem.  Brewster,  v.  Bull,  10  Johns., 
19,  and  the  authorities  upon  which  that  case 
was  decided.  The  devise  over,  in  that  case, 
was  of  such  property  as  the  first  devisee  should 
die  possessed  of,  and  it  was  held  void,  being 
repugnant  to  the  absolute  control  over  the 
estate,  which  the  testator  intended  to  give. 
The  Attorney-General  v.  Hull,  Filzg.,  314,  is  in 
point,  to  show  that  the  words  "died  possessed 
of"  imply  a  power  of  alienation  by  the  devi- 
see, and  consequently,  an  absolute  ownership 
repugnant  to  the  limitations,  and  destructive 
of  it.  The  two  other  authorities  cited  by  the 
Supreme  Court  (Flandersv.  Clark,  1  Ves.,  9; 
Ide,  v.  Ide.  5  Mass.,  500)  are  to  the  same  effect. 
"The  question  does  not  turn  upon  the  fact, 
whether  the  devisee  had  exercised  his  power 
5<>5*J  *of  alienation.  He  had  not,  as  to  the 
personal  estate,  in  the  case  from  Fitzgibbon; 
but  the  question  is,  whether  the  clear  intent 
of  the  testator  to  give  him  an  absolute  control 
over  the  property,  be  not  inconsistent  with  and 
destructive  to  what  would  otherwise  have  been 
a  good  and  binding  limitation.  A  valid  exec- 
utory devise,  of  real  or  personal  property, 
cannot  be  defeated  at  the  will  and  pleasure 
of  the  first  taker.  This  is  a  settled  principle." 
An  executory  devise  may  be  of  mere  per- 
sonal chattels,  as  well  as  of  real  property,  and 
in  either  case,  the  limitation  over  is  equally 
protected  and  secured  from  being  prevented 
i>y  the  alienation  of  the  first  taker.  (Fearne's 
Ex.  Dev.,  26,  50,  54;  Manning's  case,  8  R, 
95  a;  La-mpet'*  case,  10  R,  46  b;  1  Roll.  Abr., 
612,  pi.  3,  4;  Hyde  v.  Parratt  etal.,  1  P.  Wms., 
1 ;  Cadorjan  et  al.  v.  Kennett  et  al. ,  Cowp. ,  482, 
435,  n;'H»are  et  al.  v,  Parker,  2  T.  R,  376; 
Ltckyeretal.  v.  Outage  el  al.,  Str.,  947;  Cruise's 
Dig.,  Devise,  ch.  19,  sees.  3-7.)  These  author- 
ities show  that  there  is  no  difference  as  respects 
an  executory  devise  of  real  or  personal  prop- 
erty, and  thus  the  criticism  which  has  been 
attempted  on  the  case  of  Jackxon  v.  Bull  is 
overthrown.  The  same  rules  apply  to  either 
species  of  estate.  It  has  been  settled  that  an 
executory  bequest  of  a  term  for  years  cannot 
be  barred;  and  therefore  the  same  rule  is 
applied  to  this  kind  of  limitation,  as  to  execu- 
tor}' devises  of  estates  of  inheritance;  namely: 
that  it  should  not,  within  the  compass  of  a  life 
or  lives,  in  being,  and  twenty-one  years  and 
some  months  after.  (Cruise's  Dig.,  Devise,  ch. 
19,  sec.  12.)  Jackxon  v.  Bull,  The  Attorney 
General  v.  Ha'land  Flanders  v.  Clark,  all  .show 
that  this  distinction  is  unfounded:  and  whether 
the  devise  be  of  land  or  of  chattels,  the  power 
to  sell,  ipso  facto,  destroys  the  executory  limita- 
tion. There  is  no  case  in  which  an  unlimited 
power  of  sale  is  annexed  to  the  particular 
estate  on  which  a  remainder  is  to  depend;  or 
if  such  a  case  can  be  found,  it  can  only  be  a 
case  in  which  an  express  estate  for  life  was 
given,  and  not,  as  in  the  present  instance, 
where  the  devise  was  general.  Here  the  testa- 
tor unquestionably  intended,  and  actually 
did  give  to  his  wife,  an  estate  of  inheritance. 
In  the  word  "estate,"  by  which  the  fee  passed, 
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it  has  been  attempted  to  restrict  to  *a  [*5O6 
mere  interest  for  life;  but  how  can  an  executory 
devise  of  land  be  limited  upon  a  life  estate?  Un- 
less the  inheritance  was  given  in  the  first  in- 
stance to  Lady  Stirling.there  was  no  foundation 
on  which  the  executory  devise  could  rest:  but 
as  the  inheritance  was  given  to  her  in  such  a 
manner  that  she  could,  at  any  time,  and  in  any 
way,  defeat  the  limitation  over,  the  executory 
devise  was  void:  void  as  wanting  the  most 
essential  requisite — its  unalienable  nature. 
Besides  Jackson  v.  Bull,  which  has  so  often 
been  referred  to  in  the  course  of  this  argument, 
the  case  of  The  Executors  of  Moffal  v.  Strong, 
10  Johns.,  12.  is  conclusive  to  show  that  a  valid 
executory  devise  is  beyond  the  control  of  the 
first  devisee;  and  it  is  particularly  deserving 
of  notice  that  there  the  property  which  the 
first  devisee  undertook  to  dispose  of  was  a 
chose  in  action,  a  promissory  note.  "Every 
executory  devise,"  says  Kent,  Ch.  J.,  in  that 
case,  "is,  as  far  as  it  goes,  a  perpetuity;  that 
is,  it  is  an  unalienable  interest.  The  de- 
visee has  only  tiie  use,  and  not  an  abso- 
lute interest  in  the  personal  property  de- 
vised. The  rule  holds  good,  where  the  be- 
quest is  of  specific  chattels,  as  books,  furni- 
ture, stock,  &c." 

A  limitation,  repugnant  to  an  estate  given 
by  will,  is  void.  After  a  devise  to  A  ami  his 
heirs,  or  a  devise  to  A  of  all  the  testator's 
estate,  a  limitation,  restrictive  of  the  interest 
previously  granted,  is  repugnant.  To  admit 
such  a  limitation  would  be  to  expunge  the 
words  "heirs,"  or  to  confine  the  meaning  of 
the  word  "estate,"'  and  thus  the  intention  of 
the  testator  would  be  defeated.  If  a  person 
has  an  unrestricted  power  of  disposing  of  an 
estate,  it  is  chargeable  with  his  debts  to  the 
extent  of  the  power.  As  it  would  be  absurd 
to  pretend  that  a  person  can  have  a  fee  simple, 
not  of  an  inheritable  quality,  the  plaintiff's 
case  can  only  be  supported  by  showing  that 
Lady  Stirling  had  an  estate  for  life. 

2.  If  Lady  Stirling  took  the  fee  simple, 
then  the  plaintiff's  right  of  entry  is. barred  by 
the  Statute  of  Limitations.  During  the  contin- 
uance of  the  particular  estate,  the  remainder- 
man cannot  enter,  and  is  therefore  unaffected 
by  the  laches  of  the  tenant  for  life;  and  so  it 
was  held  in  Jackxon,  ex  dem.  Hardenbergh  et 
al.,  v.  Kclioonmaker ,  4  Johns.,  390.  But, 
admitting  that  the  devisees  under  Lord  Stir- 
ling's will*stand  in  the  relation  of  ten-  [*r»<>7 
ant  for  life  and  remainderman,  or  conceding 
that  there  was  a  valid  executory  devise,  that 
case  is  materially  distinguishable  from  the  pres- 
ent. There  the  first  taker  could  do  no  act  to 
devest  the  estate  of  the  remainderman.  Here, 
the  devisee  over  was  completely  at  the  mercy  of 
the  first  taker;  and  if,  by  her  active  interfer- 
ence, she  could  prevent  the  subsequent  devise 
from  taking  effect,  does  it  not  follow,  that  her 
permitting  an  adverse  title  to  commence  and 
continue,  must  be  equally  conclusive  upon  the 
remainderman  or  executory  devisee?  It  is 
unnecessary  to  discuss  how  far  the  scirefucia*, 
and  the  proceedings  upon  it,  affected  Lady 
Stirling.  If  she  were  injured,  she  ought  to 
have  sought  redress  in  her  lifetime.  After  a 
lapse  of  twenty  five  years,  the  court  will  not 
set  aside  proceedings,  for  form  merely,  and 
without  merits,  and  turn  a  bonafide  purchaser 
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out  of  possession.     The  heirs  were  personally 
summoned  and  that  is  sufficient. 

3.  The  sheriff's  sale  was  good,  and  was 
warranted  by  the  judgment  and  execution. 
But  it  is  said,  on  the  other  side,  that  the  lands 
were  not  in  the  possession  of  the  heirs.     This 
is  not  correct;  the  verdict  finds  that  the  pur- 
chaser under  Taylor  was  the  first  occupant. 
In  judgment   of    law,  the  owners    were  the 
possessors.    If  it  be  alleged,  on  the  other  side, 
that    Lady    Stirling    was    owner,  then   they 
must  give  up  their  cause  on  the  first  point 
which  they  have  made,  according  to  which 
Lady  Stirling  had  no  more  than  a  life  estate. 
A  terre  tenant  is  the  owner  of  the  fee.     By 
tenants  generally,  is  meant  the  owners  of  the 
fee  simple,  and  by  occupiers,  those  who  come 
in  under  them.     (2  Saund.,  9,  n.  9.)    The  heir 
is  chargeable  on  the  judgment,  or  recognizance 
of  his  ancestor,  as  tenant  of  the  lands,  and  not 
as  heir.     (2  Saund.,  7,  n.  4.)    If  Lady  Stirling 
took  a  life  estate,  the  remainder  over  vested 
at  the  same  time;  the  rule  being  now  settled 
that  a  power  of  appointment.in  the  first  taker 
does  not  suspend  the  effect  of  the  subsequent 
limitations,  and  keep  them  in  contingency,  but 
that  they  vest,  subject  to  be  devested  by  a 
subsequent  execution  of  the  power.     (Fearne 
on  Item.,  Bull,  ed.,  236,  229);  and  in  this  view 
of  the  case,  the  proceedings  were  regular,  as 
the    person    who    had    the    inheritance   was 
warned.     A  defendant  in  scire  facias  cannot 
5O8*J  *plead  non-tenure  generally,  but  only 
specially,  as   that  he  holds  only   for  years; 
otherwise,  it  would  be  to  permit  the  sheriff's 
return  to  be  traversed.     (Com.   Dig.,  Pleader, 
3,  L,  11;  Barret  v.  Trotman,  3  Lev.,  205;  Mud 
v.  Pdiiiugton,  Cro.  Eliz.,  873;  Adams  and  Terre- 
tenants  <>f  Savage,  Salk.,  601.)    And  although 
the  tenants  may,  perhaps,  allege  that  they  are 
not  to  be  charged  until  the  heir  is  summoned 
(2  Saund.,  73,  /*.),  yet  it  nowhere  appears  that 
the  heirs  can  object  that  the  other  terre-tenauts 
have  not  been  summoned.     After  a  judgment 
has  been  regularly  entered  on  a  scire  facias,  it 
will  not  be  set  aside,  on  the  ground  that  the 
defendants    were  not    such    terre-tenants    as 
ought  to  have  been  summoned.     ( Whitney  v. 
C'ninp  &  Townley,  3  Johns..  86.)    Still  less  can 
any  objection  be  taken  in  another  action.     It 
is  a  settled  rule  of  law,  that  if  a  defendant 
has  a  matter  proper  for  his  defense,  and  lie 
neglects  to  plead  it  in  bar  to  the  action,  at  the 
time  he  may,  he  shall  never  take  advantage  of 
it  afterwards.     As  if  a  tenant  in  tail  upon  a 
scire  facia*  be  returned   tenant  in  fee,   and 
suffers  judgment  by   default;  upon  an  elegit 
and    ejectment   brought,    he   cannot   give    in 
evidence,  or  any  way  defend  himself  by  his 
tenancy  in  tail,  because  he  might  have  pleaded 
it  in  bar  to  the  scire  facias.     (Earle  v.  Hinton, 
Sir.,  733.) 

4.  If  the  proceedings  on  \l\cscirefacias  were 
regular,  it  has.  been  already  shown  that  the 
defendant  cannot  now  introduce  any  defense 
which  existed  during  their  pendency  ;  if  they 
were  irregular,  such  a  length  of  time  has  been 
suffered  to  elapse,   that  they  cannot  now  be 
questioned.     The  cases  of  (filburn  v.  Rick,  2 
Sid.,  7,  12  ;  and  of  Day  v.  Guilford,   1  Lev., 
41  ;  1  Sid.,  54,  are  conclusive  as  to  this  point  ; 
and  iu  the  last-mentioned  case,  Twysden,  «/., 
cited  a  case,  where  a  scire  facias  was  sued  upon 
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a  supposed  judgment,  where  there  was  none, 
and  on  scire  facias  returned  and  judgment  by 
default,  the  party  was  left  without  remedy. 
But  it  is  unnecessary  to  enlarge  upon  this 
topic  ;  tlte  subject  was  fully  discussed,  aud 
the  question  definitively  settled,  in  Jackson,  v. 
Delancy.  Every  interest,  such  as  that  of  a  ten- 
ant in  remainder,  or  of  any  other  person  hav- 
ing an  expectant  estate,  may  be  sold  under  a 
Ji.  fa.;  and  in  this  case  *the  interest  of  [*5OO 
the  heirs  of  Lord  Stirling  was  sold,  even  if 
Lady  Stirling  had  nothing  more  than  a  par- 
ticular estate.  Mrs.  Neilson's  remainder, 
admitting  that  her  interest  was  of  that  descrip- 
tion, was  sold.  If  all  proper  parties  were  hot 
joined  in  the  scire  facias,  it  was  for  Mrs.  Neil- 
son  to  have  said  so  at  the  time. 

Mr.  Banner,  in  reply.  1.  Where  a  power 
of  disposal  is  annexed  to  an  estate  for  life,  the 
devisee  only  takes  an  estate  for  life,  with  a 
naked  power  to  give  the  reversion.  (Cruise's 
Dig.,  Devise,  ch.  13,  sees.  6,  7.)  In  this  case, 
Mrs.  Neilson  took  a  contingent  remainder, 
expectant  upon  the  life  estate  which  Lady 
Stirling  had,  coupled  with  an  unlimited  power 
of  disposal  ;  or,  if  this  construction  cannot  be 
supported,  then  she  has  an  executory  devise. 
That  a  power  of  disposal  may  be  annexed  to 
any  estate,  is  apparent  from  the  practice  in 
family  settlements,  and  the  authority  of  Lord 
Keuyon,  in  Beachcroft  v.  Broome,  decides  the 
point.  Such  a  power  may,  in  certain  cases, 
imply  a  fee;  but  not  where,  as  in  the  present 
instance,  it  would  be  contrary  to  the  intention 
of  the  testator.  The  fallacy  of  the  decision  in 
Jackxon  v.  Bull,  consists  in  the  application  of 
the  doctrine  in  the  English  cases  to  realty, 
whereas,  they  can  only  be  applied  to  chattels. 

2.  The  sale  by  the  sheriff  was  void,  because 
there  was  no  judgment  against  the  lands  of 
Lady  Stirling,  and  because  the  sheriff  must 
warn,  in  every  county,  where  the  lands  lie.  A 
scire  facias  to  the  sheriff  of  New  York  only  binds 
the  lands  in  New  York. 

THE  CHANCELLOK.  This  is  an  action  of 
ejectment  brought  by  or  on  behalf  of  Cath- 
arine Neilson,  formerly  Catharine  Duer,  and 
one  of  the  daughters  of  Lord  Stirling. 

It  appears,  by  the  special  verdict,  that  Lord 
Stirling  was,  on  the  1st  of  January,  1771, 
seised  in  fee  of  a  tract  of  three  thousand  acres 
of  land  in  Wallkill,  in  the  now  County  of 
Orange,  and  of  which  the  premises  iu  question 
are  a  part.  That  in  that  year,  Ann  Waddell 
recovered  a  judgment  against  him.  for  £7,790 
of  debt,  and  which  judgment,  upon  the  death 
of  *Aun  Waddell,  was  revived  by  scire  [*57O 
facias  in  1775.  That  Lord  Stfrlinar  died  in 
1783.  and  in  1788  the  executors  of  Ann  Wad- 
dell  undertook  to  revive  and  enforce  the  judg- 
ment against  the  representatives  of  Lord  Stirl- 
ing. A  scire  facias  was,  accordingly,  sued  out 
of  the  Supreme  Court  in  that  year,  directed  to 
the  sheriff  of  New  York,  and  commanding  him 
to  give  notice  to  the  heirs  of  Lord  Stirling,  and 
to  the  tenants  of  the  lands  in  his  bailiwick, 
which  were  bound  by  the  judgment,  to  show 
cause,  if  any  they  had,  why  tile  debt  should 
not  be  levied  on  those  lands.  To  this  writ  of 
scire  facias  the  sheriff  returned,  that  he  had 
made  known  to  Mary  Watts  and  Catharine 
Duer,  who  were  daughters  and  heiresses  of 
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Lord  Stirling,  to  appear  in  the  Supreme  Court 
and  show  cause,  if  any,  why  the  debt  should 
not  be  levied  on  those  lands.  The  sheriff 
further  returned  that  there  were  no  other  heirs 
of  Lord  Stirling,  nor  any  other  tenants,  or  any 
lands  in  his  bailiwick,  bound  by  the  judgment. 
The  heirs  did  not  appear  according  to  the 
summons,  but  made  default,  and  judgment 
was  thereupon  awarded,  that  the  executors  of 
Waddell  should  have  execution  against  those 
heirs,  of  the  lands  which  were  of  Lord  Stirl 
ing,  in  1771,  and  in  their  hands  and  possession. 
In  the  same  year,  execution  issued  upon  the 
judgment  so  revived,  to  the  sheriff  of  Ulster, 
commanding  him  to  levy  the  debt  and  costs  of 
the  lands  in  his  bailiwick  whereof  Lord  Stirl- 
ing was  seised  in  1771,  and  in  the  hands  and 
possession  of  those  heirs.  The  sheriff  stated 
that  he  had  seized  certain  lands  which  were  of 
Lord  Stirling,  and  of  which  he  was  seised  in 
1771,  in  the  hands  and  possession  of  those 
heirs,  and  sold  them  to  John  Taylor.  The 
premises  in  question  were  part  of  the  lands  so 
seized  and  sold,  and  John  Taylor,  in  1794,  con- 
veyed them  to  Samuel  Harlow,  who  entered 
into  possession,  and  in  1795  sold  them  to  the 
father  of  the  present  defendant,  who  continued 
in  possession  from  1795  to  1814,  when  he  died, 
and  the  estate  descended  to  the  defendant,  as 
his  son  and  heir  at  law. 

From  this  state  of  facts,  it  appears  that  here 
has  been  an  actual  boiia  fide  possession,  under 
the  sheriff's  deed,  of  twenty-five  years,  and  it 
is  thirty-one  years  since  Catharine  Duer  was 
personally  summoned,  as  one  of  the  heirs  of 
57  1*J  Lord  Stirling,  to  *show  cause  why  the 
judgment  debt  against  Lord  Stirling  should 
not  be  levied.  The  defense  set  up  against  this 
action  is  twofold,  and  consists  :  1.  Of  a  title 
under  the  sheriff's  deed.  2.  Of  a  legal  pro- 
tection under  the  Statute  of  Limitations.  If 
this  defense  should  prove  ineffectual,  then  the 
lessor  of  the  plaintiff,  Catharine  Neilson,  as 
one  of  the  daughters  and  heirs  of  Lord  Stirl- 
ing, would  be  entitled  to  an  undivided  moiety 
of  the  premises.  But  she  sets  up  a  claim  to 
the  whole  land,  not  as  heir,  but  as  devisee 
under  her  father.  Lord  Stirling,  by  his  will, 
devised  "  all  his  real  and  personal  estate,  what- 
soever, unto  his  wife  Sarah,  to  hold  the  same 
to  her,  her  executors,  administrators  and 
assigns  ;  but  in  case  of  her  death,  without  giv 
ing,  devising  and  bequeathing  by  will,  or 
otherwise  selling  or  assigning  the  said  estate, 
or  any  part  thereof,  then  he  devised  all  such 
estate,  or  all  such  parts  thereof  as  should  so 
remain  unsold,  undevised  or  unbequeathed, 
unto  his  daughter,  Catharine  Duer,  to  hold  the 
same  to  her,  her  executors,  administrators  and 
assigns."  The  claim,  however,  whether  as 
heiress  or  as  devisee,  is  still  under  Lord  Stirl- 
ing, and  subject  to  the  judgmentof  Ann  Wad 
dell.  In  whatever  shape  Catharine  Duer.  now 
Catharine  Neilson,  may  put  forward  her  claim, 
she  still  is  the  very  person  who  was  personally 
summoned,  in  1788,  to  show  cause  why  tjiat 
judgment  should  not  be  levied,  and  who,  by 
her  silence  and  default,  admitted  she  had  noth- 
ing to  say. 

None  of  the  facts  in  the  case  are  the  subject 
of  dispute.  The  existence  and  validity  of  the 
judgment  debt,  at  the  time  of  the  scire  f<ic ins, 
and  of  the  sheriff's  sale,  is  not  questioned. 
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That  the  premises  were  owned  by  Lord  Stirl- 
ing, in  1771,  and  legally  bound  by  the  judg- 
ment, is  not  denied  ;  that  they  were  unoccu- 
pied in  1788,  and  that  there  was  no  actual  ten- 
ant upon  the  land  to  summon,  is  granted. 
Neither  the  original  judgment,  nor  the  judg- 
ment upon  the  scire  facias,  nor  the  execution 
thereon,  have  ever  been  impeached,  either  by 
a  writ  of  error  or  by  application  to  the  Supreme 
Court,  on  the  ground  of  irregularity.  They 
all  stand,  to  this  moment,  and  after  a"  lapse  of 
upwards  of  thirty  years,  as  valid  proceedings, 
upon  record.  The  defense,  therefore,  in  any 
view  *of  the  case,  is  very  imposing;  [*«57iJ 
and  if,  in  the  face  of  all  these  facts,  the  .claim 
of  the  heir  or  devisee  could  be  sustained  in  an 
action  of  ejectment,  against  the  present 
defendant,  I  should  apprehend  that  it  would 
communicate  a  very  injurious  insecurity  to 
title  under  judgment  and  execution. 

1.  The  first  point  to  be  considered  is,  whether 
the  defendant  has  not  a  good  title  under  the 
sheriff's  deed. 

This  point  is  supposed  to  have  been  once  de- 
cided in  this  court  in  the  case  of  Jackson  v. 
Delancy,  13  Johns.,  537,  which  was  argued  and 
decided  in  the  session  of  1816.  That  was  an 
action  of  ejectment  brought  by  or  on  behalf 
of  the  claimant  in  the  present  suit,  and  under 
the  same  will,  to  recover  lands  lying  in  the 
town  of  Plattekill,  in  the  County  of  Ulster. 
The  defense  set  up  was  under  the  same  judg- 
ment, execution  and  sheriff's  deed  to  John 
Taylor,  and  it  was  contended,  in  that  case,  as 
well  as  in  this,  that  the  judgment  was  not  duly 
revived  by  scire  facias,  because  the  widow  of 
Lord  Stirling  was  not  made  a  party  and  sum- 
moned ;  and  that  the  title  under  the  sheriff's 
deed  was  void,  on  that  ground,  and  on  the 
further  ground,  also,  that  the  premises  then  in 
question  were  not  described  in  the  deed.  It  is 
to  be  observed  that  the  lands  sought  to  be  re- 
covered in  that  case  were  no  part  of  the  three 
thousand  acres  described  in  the  sheriff's  deed, 
by  metes  and  bounds;  but  they  were  sought  to 
be  included  under  the  general  description  of 
"  all  other  the  lands,  tenements  and  heredita- 
ments and  premises,  in  my  bailiwick,  whereof 
Lord  Stirling  was  seised  in  1771."  In  the 
opinion  which  I  had  the  honor  to  deliver 
before  this  court,  and  in  the  result  of  which 
the  court  unanimously  concurred,  it  was  stated 
that  it  appeared  from  the  sheriff's  deed  that  the 
levy  and  exposure  to  sale,  and  the  price  bid, 
applied  only  to  pieces  or  parcels  of  land  which 
were  therein  mentioned  and  described,  and 
that  it  was  altogether  inadmissible  to  sweep 
away  all  the  rest  of  the  defendant's  real  estate 
in  that  loose,  undefined  manner,  when  it  was 
never  specifically  known  or  described,  or  set 
up  at  the  sale.  But  as  to  the  other  objection  to 
title  under  the  sheriff's  deed,  that  the  scire 
facias  was  not  duly  directed  and  served,  I  ob- 
served that  "Lady  Stirling  was  the  devisee  of 
the  real  estate,  and  she  was,  consequently,  the 
tenant  of  the  freehold,  and  ought  to  have  been 
*a  party  to  the  writ.  It  was  the  same  [*573 
thing,  as  to  her  rights,  as  if  execution  had 
issued,  and  the  lands  been  sold,  on  the  dor- 
mant judgment  against  Lord  Stirling,  without 
any  revival  by  wire  facias.  Still  I  take  the  law 
to  be,  that  even  the  omission  altogether  of  the 
scire  facias  will  not,  as  of  course,  render  void 
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a  sale  under  the  execution.  An  execution 
issued  on  a  judgment,  after  a  year  and  a  day, 
without  revival,  has  been  held  to  be  voidable 
only,  and  a  justification  to  the  party  under  it, 
until  set  aside.  The  scire  facias  is  intended  as 
notice  to  a  party  to  show  cause  why  execution 
should  not  issue,  and  to  give  him  an  opportu- 
nity to  plead  payment,  or  other  discharge  ;  and 
if  it  be  omitted,  in  a  case  requiring  it,  he 
would,  no  doubt,  be  entitled  to  relief,  on 
proper  application.  But,  in  this  case,  the  exe- 
cution has  been  permitted  to  stand  to  this  day. 
without  being  regularly  questioned  by  Lady 
Stirling,  or  her  representatives.  She  lived 
seventeen  years  after  the  execution  had  been 
thus  irregularly  issued  ;  and  it  cannot  but  be 
presumed  that  the  scire  facias  on  her  daughters 
came  seasonably  to  her  knowledge  ;  and  even 
ten  years  have  elapsed  since  her  death,  and  no 
attempt  appears  to  have  been  made,  by  her 
heirs  or  devisees,  to  set  it  aside.  I  presume  the 
Supreme  Court  would  not  now  sustain  a  mo- 
tion to  set  aside  the  execution  for  irregularity, 
after  so  great  a  lapse  of  time.  The  objection  is 
infinitely  stronger  when  the  attempt  is  made  to 
question  the  regularity  of  the  execution,  and 
to  set  aside  the  title  under  it,  in  this  collateral 
action."  I  then  went  on,  in  that  opinion,  to 
cite  some  authorities  in  confirmation  of  what  I 
had  said,  and  concluded  the  point,  by  observ- 
ing, that  "the  first  objection  to  Taylor's  title 
under  the  execution,  from  the  want  of  a  regu- 
lar revival  of  the  judgment  by  scire  facias, 
falls  to  the  ground." 

I  do  not  know  that  it  ought  to  be  considered 
that  these  observations,  which  I  made  in  the 
cause  of  Jackson  v.Delancy,  necessarily  .received 
the  sanction  of  the  court,  because  the  title 
under  the  sheriff's  deed  was  bad,  on  the  other 
ground,  for  want  of  a  due  description  and  sale 
of  the  land,  and  because  the  defendant,  in  that 
case,  was  enabled  to  shelter  himself  under  the 
protection  of  the  mortgage  given  by  Lord 
Stirling  to  Mrs.  Waddell.  It  may  be  that  the 
other  members  of  the  court  were  governed 
in  their  judgment  by  those  other  points 
574*]  *in  the  cause,  because  those  points 
were  sufficient  to  uphold  the  judgment  in 
favor  of  the  defendant.  The  Supreme  Court, 
in  the  opinion  which  they  gave  in  the  cause 
now  under  review,  seem  to  have  cautiously 
avoided  the  expression  of  any  opinion  on  the 
title  acquired  by  the  sale  to  Taylor.  "  Whether 
Taylor  acquired  a  valid  title,  under  the  pro 
ceedings  by  scire  facias  and  the  sheriff's  sale,  is 
a  question,"  say  the  court,  "  which  does  not 
necessarily  arise  in  this  case."  The  court, 
therefore,  as  if  diffident  of  that  point,  place 
the  validity  of  the  defense  in  this  case  entirely 
upon  the  Statute  of  Limitations.  One  of  the 
judges  says  expressly,  that  "  were  it  not  for 
the  decision  of  this  court  in  Jackson  v.  De- 
lancy,  he  should  have  no  difficulty  in  saying, 
that  the  judgments  were  not  well  revived  by 
scire  facia*  against  Lady  Catharine  Duer." 

As  the  Supreme  Court  have  not  assigned  any 
reasons,  or  given  us  any  authorities  on  this 
very  interesting  point,  touching  the  validity  of 
the  sale  in  1788,  I  am  at  a  loss  to  know  the 
grounds  of  my  error  in  that  case.  Out  of  def- 
erence to  that  court,  as  well  as  out  of  respect 
to  the  learned  counsel  who  have  so  ably  argued 
this  cause  on  the  part  of  the  plaintiff,  I  have 
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'reconsidered  the  point  with  all  the  care,  and 
with  all  the  research  in  my  power,  and  I  am 
under  the  necessity  of  saying,  that  I  remain  of 
opinion  that  the  title  under  the  sheriff's  deed  is 
valid  in  law.  I  prefer  placing  the  cause  on 
that  ground  rather  than  on  the  Statute  of 
Limitations,  because  1  am  unwilling  to  cast 
even  the  shade  of  suspicion  over  such  a  title. 
I  cannot  give  countenance  to  the  idea  that 
Mrs.  Duer  can  be  personally  summoned,  in 
1788,  as  one  of  the  heirs  of  Lord  Stirling,  and 
can  suffer  a  judgment  to  pass  by  default  on  the 
scire  facia*,  and  large  tracts  of  uncultivated 
land  to  be  sold  and  settled  under.it,  and  now, 
after  the  lapse  of  thirty  years,  can  be  permit- 
ted to  come  into  court,  upon  the  ground  that 
we  mistook  her  claim  and  title  to  the  land.  It 
is  not  sufficient  to  say  that  she  did  not  claim  it 
as  heir  of  Lord  Stirling,  though  the  creditor 
may  have  supposed  it ;  and  that  her  claim  was 
under  the  will  of  Lord  Stirling,  by  way  of  ex- 
ecutory devise,  after  a  life  estate  in  her 
mother.  I  should  think  it  would  be  a  suffi- 
cient answer  to  such  an  allegation,  to  say 
*that  she  had  an  interest  in  that  land  [*575 
which  was  bound  by  the  judgment,  and  liable 
to  be  sold  on  execution  ;  and  that  if  she  had 
anything  to  say  against  an  execution,  or  that 
all  proper  parties  were  not  summoned,  she 
should  have  appeared  and  pleaded  it. 

It  is  not  pretended  now  that  the  judgment 
debt  was  not  fully  and  fairly  due,  or  that  there 
was  any  person  ready  at  that  time  to  discharge 
it.  If  the  scire  facias  had  been  in  any  other 
form,  and  under  any  other  direction,  the  result 
would  have  been  the  same.  There  were  no 
persons  then  living  to  whom  the  scire  facias 
could  have  been  awarded,  except  Lady  Stirling 
and  her  two  daughters.  We  are  well  warranted 
to  presume  that  neither  of  them  had  anything 
to  say  that  could  have  impeded  the  creditor's 
remedy.  The  whole  objection,  therefore,  to  the 
informality  of  the  scire  facias,  on  the  part  of 
Mrs.  Neilson,  is  matter  of  form  and  not  of 
substance.  The  creditor  had  no  concern  with 
anything  that  Lord  Stirling  had  done  by  will 
to  entangle  his  title  with  life  estates,  contin- 
gent remainders,  executory  devises,  or  other 
family  interests.  The  creditor  had  a  right  to 
sell  the  land,  upon  the  revival  of  the  judg- 
ment, and  to  vest  a  good  title  in  the  pur- 
chaser, which  would  be  paramount  to  these 
subsequent  claims,  and  demolish,  at  once,  all 
these  mysterious  and  complicated  settlements. 

There  does  not  appear  to  be  any  intrinsic 
merit  in  the  claim,  and  I  think  it  can  be  satis- 
factorily shown  to  be  precluded  by  the  rules  of 
law. 

In  the  first  place,  the  better  opinion  is,  that 
if  execution  had  been  issued  without  any  scire 
facias,  the  sale  under  it  would  not  have  been 
void.  It  might  have  been  voidable,  and  liable 
to  have  been  set  aside,  by  the  Supreme  Court, 
upon  motion  as  irregular,  or  by  this  court 
upon  error,  as  erroneous  ;  but  until  that  was 
done,  the  title  would  have  stood.  This  ques- 
tion of  irregularity  or  error  never  can  be  dis- 
cussed collaterally  in  another  suit.  It  is  not 
a  point  in  issue  in  this  action  of  ejectment. 
We  are  only  to  look  to  the  judgment,  and  can- 
not question  its  regularity.  Thus,  in  the  case 
of  Patrick  v.  Johnson,  3  Lev.,  403  ;  2  Lutw., 
925,  an  action  was  brought  for  false  imprison- 
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ment,  and  the  defendant  justified  under  a  judg- 
57O*]  ment  of  the  1st  year  of  William  *aml 
Mary,  and  a  eft.  an.  of  the  4th  of  William  and 
Mary.  To  this  plea  the  plaintiff  replied  that 
the  execution  had  issued  after  a  year  and  a 
day  from  the  judgment,  without  being  revived 
by ~  wire,  facias  ;  and  on  demurrer,  the  court 
resolved  that  the  execution  sued  after  the  year 
was  not  void,  but  only  voidable  by  writ  of 
error ;  and  until  it  be  reversed,  it  is  a  good 
justification.  This  case  was  decided  in  the  C. 
B.,  as  early  as  the  6th  of  William  and  Mary, 
and  it  has  since  been  quoted  in  all  the  books, 
and  received  as  good  law.  Now,  if  a  ca.  na. 
issued  after  a  year  and  a  day,  without  being 
revived  by  scire  facias,  will  justify  the  sheriff 
in  taking  the  body  of  a  defendant,  it  will 
equally  justify  the  sheriff  in  selling  his  land  ; 
anil  the  purchaser  may  justify  under  such  a 
title,  at  least  until  the  judgment  and  execution 
be  set  aside  for  irregularity,  or  reversed  by 
writ  of  error.  It  appears  to  me  that  the  con- 
clusion from  this  authority  is  irresistible.  The 
same  doctrine  is  taught  in  many  other  cases. 
Thus  in  Burke's  case,  Cro.  Eliz.,  188;  and 
Shirley  v.  Wright,  1  Salk.,  273  ;  and  Martin  v. 
Ridge,  Barnes,  206,  a  sheriff  suffered  a  prisoner 
to  escape  on  ca.  sa.  issued  after  a  year  and  a 
day,  without  a  scire  facias ;  and  it  was  held 
that  he  was  liable,  and  could  not  take  advan- 
tage of  the  want  of  the  seire  facia*,  because  the 
execution  was  good  until  set  aside.  The  proc- 
ess was  only  erroneous,  and  not  void.  The 
Supreme  Court  of  this  State  have  uniformly 
regarded  this  as  a  settled  rule  of  law.  In  the 
case  of  Reynold*  v.  Gorp  &  Douglas,  3  Cai. , 
267,  decided  in  1805,  the  court  all  agreed  in 
the  validity  of  an  execution  issued  after  a  year 
and  a  day,  without  revival,  but  they  admitted 
tftat  it  was  liable  to  be  reversed,  as  erroneous. 
So,  also,  \nJackxonv.  Bartlett,  decided  in  1811, 
8  Johns.,  361,  there  was  an  ejectment  against 
a  purchaser  of  land  under  a  sheriff's  sale,  and 
the  regularity  of  the  execution  was  questioned, 
because  it  issued  after  a  year  and  a  day,  with- 
out a  revival  of  the  judgment  by  scire  facias. 
The  court  say  that  the  question  on  the  regular- 
ity of  the  fi.  fa.  could  not  be  raised  in  the 
action  of  ejectment ;  and  that  though  it  may 
have  issued  a  year  and  a  day  after  judgment, 
without  revival,  it  was  only  voidable  at  the 
instance  of  the  party  against  whom  it  issued. 
577*]  The  purchaser's  title  could  *not  be 
questioned  in  that  collateral  action  under  such 
an  execution.  It  was  a  good  authority  for  the 
sale. 

All  these  cases  are  much  stronger  than  the 
present,  for  the  execution  in  each  of  them  was 
upon  a  dormant  judgment,  without  the  issuing 
of  any  scire  facias. 

But  it  is  said  that  these  were  cases  of  execu- 
tions issued  after  a  year  and  a  day,  and  not 
after  the  death  of  the  party.  I  do  not  know, 
however,  that  such  a  circumstance  makes  any 
difference  in  the  application  of  the  rule.  The 
presumption  that  the  judgment  is  satisfied,  is 
no  stronger  when  the  parties  to  the  record  are 
changed  by  death,  than  when  the  creditor  has 
suffered  the  judgment  to  sleep.  But  in  the 
Pennsylvania  case,  of  the  Lessee  of  Hei*ter  v. 
Fortner,  2  Bitin.,  40,  a  judgment  was  obtained, 
in  1789,  by  A  against  B,  and  some  years  after- 
wards A  died,  and  his  executors  issued  execu- 
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tion  on  the  judgment  in  1797,  titter  ascire  facia* 
issued,  and  one  ni/iil  only  returned,  which  was 
as  no  summons,  either  in  law  and  fact,  and 
sold  the  land.  The  court  held  that  the  judg- 
ment and  execution  on  such  a  scire  facias 
might  be  set  aside  for  irregularity,  or  reversed 
on  error;  but  that  neither  the  error,  nor  the 
irregularity,  could  be  noticed  in  that  ejectment 
suit  against  the  purchaser.  Here,  then,  we 
have  the  same  doctrine,  when  one  of  the  par: 
ties  was  changed  by  death,  and  it  shows  that 
there  is  in  such  a  case  no  variation  in  the  prin- 
ciple. 

But  I  need  not  pursue  this  point  any  farther, 
for  ^scire  facias  did  actual!}'  issue  in  this  case, 
and  the  heirs  of  Lord  S.  (and  one  of  them  was 
the  present  lessor  of  the  plaintiff)  were  actually 
summoned  to  appear  and  show  cause,  and  they 
omitted  to  do  either. 

There  were  no  terre-tenants  or  actual  occu- 
piers of  the  land  to  summon.  It  is  admitted: 
that  Samuel  Harlow  made  the  first  entry  upon 
the  premises  in  1794.  There  were  no  persons 
to  summon  but  the  widow  and  children  of 
Lord  Stirling;  if  tfie  former  was  not  made  a 
party  to  the  scire  facias,  the  heirs  did  not  come 
forward  and  object  to  it,  and  the  rights  of  the 
widow  we  are  not  now  to  discuss.  If  she  had 
only  a  life  interest,  as  the  counsel  for  the 
plaintiff  contend,  that  interest  terminated  with 
her  life.  Placing  the  interest  of  Lady  Stirling, 
then,  for  the  present,  out  *of  view,-  [*578 
there  were  no  persons  to  summon  but  the  two- 
daughters,  and,  being  personally  summoned, 
can  they  now  be  heard  to  object  to  any  infor- 
mality in  the  process  ?  How  absurd  would 
it  have  been  to  issue  a  scire  facms  to  the 
sheriff  of  Ulster,  when  the  heirs  lived  in  New 
York,  and  when  there  was  no  occupant  upon 
the  land  !  The  scire  facias  was  directed  to  the 
sheriff  of  New  York,  to  summon  the  heirs  and 
the  tenants  of  the  lands  in  his  bailiwick,  and 
he  returned  that  he  had  summoned  the  heirs, 
and  that  there  were  no  other  heirs,  and  that 
there  were  no  other  tenants.  In  the  absence 
of  all  actual  occupiers,  the  rightful  owner  is 
the  terre-tenant,  and  if  he  owns  only  a  remain- 
der in  fee  expectant  on  an  estate  for  life  (as  is 
contended  for  on  behalf  of  Mrs.  Neilson),  he 
is  the  terre-tenant.  of  the  fee.  In  England,  the 
heir  who  has  only  such  an  estate  in  remainder 
may  plead  it  to  the  xcire facias,  and  allow  the 
creditor  to  take  judgment  for  assets,  qnando 
accidcrunt.  But  not  so  here,  for  the  judgment, 
existing  prior  to  the  creation  of 'these  separate 
interests,  is  to  be  presently  satisfied  without 
regard  to  them.  Indeed,  it  is  held  in  England 
that  a  reversion  expectant  upon  an  estate  for 
life  is  assests  in  the  hands  of  the  heir.  (1  Lord 
Raym.,  53;  Carth.,  :29;  Holt,  Ch.  J.,  Kellon 
v.  Itowden.)  The  judgment  upon  the  scire 
facias  was  that  the  party  should  have  execu- 
tion of  the  hinds  whereof  Lord  Stirling  was 
seised  in  1771,  "being  in  the  hands  and.  pos- 
session" of  those  heirs.  The  judgment  was 
not  confined  to  the  lands  in  the  City  of  New 
York.  It  was  co  extensive  with  the  jurisdic- 
tion of  the  court,  and  reached  to  all  the  hmds 
of  Lord  Stirling  throughout  the  Slate.  How 
otherwise  was  the  creditor  to  award  his  scire 
facias,  except  against  the  heirs,  when  the  land 
was  unoccupied  ?  There  is  no  evidence  in  the 
case,  that  the  will  of  Lord  Stirling  was  then. 
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made  public,  or  known  to  the  party.  It  was 
the  business  of  the  heirs  to  have  come  in  and 
pleaded  that  there  were  other  parties  in  inter- 
est not  summoned,  if  they  deemed  it  material 
to  have  their  mother,  or  any  other  person,  asso- 
ciated with  them  in  the  writ.  But  the  fact  is 
that  it  was  not  material,  and  whoever  may 
have  been  summoned,  no  doubt  the  execution 
must  have  been  awarded,  for  no  person 
appears  to  have  been  ready  and  able  to  pay  the 
debt 

£>7i>*]  *It  is  no  defense  for  Mrs.  Neilsonto 
say  that  her  interest  in  the  land  was  in  the 
character  of  a  devisee,  and  not  in  that  of  heir. 
She  was  summoned  as  heir  and  as  tenant,  and 
the  sheriff  returned  that  he  had  summoned  her 
and  her  sister,  and  that  there  were  no  other 
heirs,  nor  any  "other  tenants."  The  scire 
facias  was  to  summon  the  heirs  and  the  ten- 
ants, and  the  return  of  the  sheriff,  upon  a  just 
construction  of  it,  is  that  he  had  summoned 
her  in  both  capacities.  Her  character  as  terre- 
tenant  would  apply  as  well  to  her  as  devisee, 
as  heir. 

These  criticisms  are,  however,  unnecessary. 
After  such  a  lapse  of  time,  and  in  such  a  col- 
lateral way,  a  scire  facia*  and  its  return  are  not 
to  be  assailed  by  such  means.  There  is  no  prec- 
edent for  it  in  law,  nor  any  color  for  it  in 
justice.  By  suffering  judgment  to  pass  by 
default  upon  the  scire  facias,  all  the  rights  of 
the  lessor  of  the  plaintiff,  as  heir  of  Lord  Stir- 
ling, and  as  devisee  of  Lord  Stirling,  were 
waived  and  abandoned. 

Though  Mrs.  Duer  was,  at  the  time,  a  feme 
corert,  and  her  husband  was  not  returned  by 
the  sheriff,  as  summoned  with  her,  the  objec- 
tion, if  good  at  all,  should  have  been  pleaded 
in  abatement,  (Lord  Kenyon,  and  the  K.  B. 
in  3  T.  K..  631  ;  Com.  Dig.,  tit.  Abatement, 
P,  2,  tit.  Pleader,  2,  A,  I.)  It  was  cured  by  the 
default,  and  at  most  was  but  matter  of  error. 

In  Hannon  v.  Mase,  Hob.,  283,  a  defendant 
to  a  scire  facias  upon  a  judgment  was  sum- 
moned and  made  default,  and  execution  was 
awarded  against  him.  He  had  a  release  of  the 
judgment  which  he  had  neglected  to  plead, 
and  he  was  held  concluded  by  the  default,  and 
relief  was  denied  him.  So,  in  Bascock  v. 
Thompson,  Sty..  281,  288,  error  was  brought  by 
special  bail  to  reverse  a  judgment  upon  scire 
facias  by  default,  and  the  error  alleged  was 
that  no  en-.  MI.  had  been  previously  taken  out 
against  the  principal,  and  therefore  the  scire 
facia.*  against  the  bail  was  not  good.  Roll, 
Ch.  J.,  admitted  that  this  would  have  been  a 
good  plea  to  the  wire  facias;  but  as  the  party 
had  been  duly  summoned,  it  was  too  late  then 
to  use  it  for  error,  for  otherwise  there  would 
be  no  end  of  things ;  and  the  judgment  was 
affirmed. 

58O*]  *These  two  cases  are  of  ancient  date, 
and  they  show  that  the  party  may  effectually 
waive  his  rights,  by  suffering  a  default  upon 
the  scire  facias,  even  though  lie  may  have  the 
most  pressing  equity  in  his  favor.  And  can 
the  present  lessor  of  the  plaintiff  expect  to  be 
relieved  at  this  day,  and  in  this  action,  when 
she  dees  not  show  that  she  had  then,  or  ever 
had  since,  anything  to  plead  to  the  scire  facias  ? 
But  L  proceed  to  stronger  and  graver  cases. 

The  case  of  Gilburn  v.  Rack,  2  Sid.,  7,  12;  1 
Lord  Raym.,  590,  S.  C.,  was  decided  in  the 
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year  1657,  in  what  was  called  the  Upper 
Bench,  during  the  transitory  period  of  the 
English  Commonwealth.  This  case  cannot 
but  be  received  here  with  some  interest  and 
curiosity,  for  it  was  the  decision  of  a  republi- 
can tribunal  sitting  in  Westminster  Hall. 
There  was  a  judgment  against  A,  B  and  C. 
A.  one  of  the  defendants,  died,  and  the  scire 
facias  issued  against  his  heirs,  and  it  misre- 
cited  one  of  the  parties  to  the  judgment.  The 
sheriff  summoned  the  heir,  and  a  judgment 
was.  given,  and  execution  by  elegit  issued. 
The  tenant  by  the  elegit  brought  an  ejectment 
against  the  heir,  and  the  special  verdict  found 
these  facts,  and  that  the  defendant,  who  died, 
was  seised  in  tail;  and  that  the  scire  facias  was 
against  the  heir  and  terre-tenant;  and  the  heir 
in  tail  was  warned,  and  returned  by  the  sher- 
iff as  heir  in  fee;  and  judgment  was  taken 
against  him  by  default,  and  the  entailed  lands 
taken  in  execution.  And  what  did  the  court 
say  to  such  a  weighty  defense  as  this,  which 
was,  that  the  scire  facias  misrecited  the  judg- 
ment, and  that  his  lands  ought  not  to  be 
charged  in  execution  as  if  he  was  tenant  in 
fee,  when  in  truth  he  was  only  tenant  in  tail  ? 
The  answer  of  the  court  was  that  he  was 
estopped  by  the  summons  upon  the  scire  facias 
and  the  default,  to  give  in  evidence  that  he 
was  tenant  in  tail  and  not  tenant  in  fee.  for  he 
should  have  appeared  and  pleaded  to  the  scire 
facias.  Nor  would  the  court  take  notice  of 
the  misrecital  of  the  judgment ;  and  they  said 
that  they  would  intend  a  judgment  that  would 
warrant  the  execution. 

This  case  was  cited,  lone  afterwards,  by 
Lord  Ch.  J.  Holt  (1  Lord 'Raym.,  590),  and 
then  again  by  Ch.  J.  Eyre  (Str.,  732),  as  good 
law. 

*The  next  case  of  similar  import  was  [*£>8 1 
that  of  Day  v.  Guilford,  T.  Raym.,  19;  1  Sid., 
54;  1  Lev..  41  ;  1  Keb.,  112,  141,  S.  C.,  de- 
cided in  the  K.  B.  in  the  13  Car.  II.,  imme- 
diately after  the  restoration  ;  and  though  the 
judges  were  now  clothed  with  royal  ermines, 
the  two  cases  show  that  the  principles  of  law 
are  not  to  be  affected  by  the  revolutions  of 
government.  In  this  case,  it  was  found,  by 
special  verdict,  that  the  father  of  the  defend- 
ant was  seised  of  the  lands  in  question,  for 
life,  remainder  to  the  defendant  in  tail,  and 
the  father  acknowledged  a  debt  of  record  to 
the  plaintiff,  and  died.  The  plaintiff  then 
sued  out  a  scire  facias  upon  the  debt  of  record, 
against  the  defendant,  as  heir,  and  the  sheriff 
returned  the  defendant  as  heir  and  terre-ten- 
ant, and  that  he  had  summoned  him.  He 
made  default  and  did  not  plead,  and  judgment 
and  execution  were  rendered  for  the  plaintiff, 
who  brought  ejectment.  The  preceding  case 
of  GiUnirn  v.  Rack  was  cited  by  the  counsel, 
and  the  court  held  that  the  defendant  was 
bound  by  the  judgment  by  default,  upon  the 
scire jacias,  for  he  ought  to  have  appeared  and 
pleaded,  and  that  he  could  not  be  relieved,  nor 
falsify  the  recovery  in  that  action  of  eject- 
ment. It  was  his  folly  not  to  have  appeared 
when  warned  And  judgment  was  rendered 
for  the  plaintiff,  though  it  was  admitted  that 
the  recognizance  by  the  father,  who  was  only 
tenant  for  life,  was  no  lien  on  the  lands  of  the 
defendant,  because  the  estate  of  the  heir  in 
tail  was  not  liable  to  the  judgment  against  the 
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father.  If  the  party  will  not  come  in,  and 
plead  to  the  scire  facias,  though  he  be  a  mere 
stranger,  and  in  of  another  estate,  as  the  issue 
in  tail,  after  a  tenant  for  life,  he  is  estopped, 
and  shall  never  falsify  the  judgment.  Leges 
vigilantibus,  non  dormienlibus  subveniunt. 

This  was  a  very  strong  case.  It  went  even 
beyond  that  which  was  pronounced  in  the 
time  of  the  Republic.  Neither  of  them  have 
ever  been  overruled  or  questioned  ;  and  now, 
permit  me  to  ask,  where  is  the  ground  for 
distrust  in  the  opinion  or  for  imputed  error  in 
the  doctrine  on  this  point,  as  delivered  in  this 
court  three  years  ago  ?  Catharine  Neilson, 
with  all  her  claims  under  the  will  of  Lord 
Stirling  (whatever  they  may  be),  is  bound  and 
concluded  by  the  judgment  by  default  against 
58l2*J  her  upon  the  scire  facias ;  *and  the 
subsequent  execution  and  sale  to  Taylor  were 
valid  in  law,  and  are  not  now  to  be  shaken. 
Such  a  doctrine  as  this  I  cannot  but  think  to 
be  the  true  and  sound  doctrine  of  the  common 
law,  for  it  gives  stability  to  legal  proceedings, 
security  to  judicial  sales  and  quiet  to  pur- 
chasers, and  confers  a  signal  blessing  upon 
the  community. 

The  title  under  the  judgment  on  the  scire 
facias  is  not  only  exempt  from  impeachment 
in  this  action,  but  it  cannot  be  touched  any- 
where or  in  any  action.  No  writ  of  error  will 
now  lie,  and  no  motion  for  irregularity  can 
now  be  made.  They  are  both  barred  by  time, 
and  were  so  long  before  the  commencement  of 
this  suit.  And  1  should  doubt  whether  either 
of  them,  in  this  case,  could  have  been  sus- 
tained, at  any  time,  on  behalf  of  the  heirs,  so 
as  to  defeat  the  sale  and  purchase  under  the 
execution.  There  is  much  good  sense  and 
sound  policy  in  the  doctrine  of  Lord  Ch. 
Itedesdale,  on  this  point,  as  delivered  by  him 
in  the  case  of  Bennett  v.  Hamill,  2  Sch.  & 
Lef.,  566.  A  man  died  leaving  a  widow  and 
an  infant  son  ;  and  his  judgment  creditors,  in 
collusion,  as  was  supposed,  with  the  widow, 
filed  a  bill  in  chancery  to  have  the  infant's 
estate  sold,  and  the  widow  appeared  for  her- 
self and  as  guardian  for  her  infant  son,  and  a 
decree  of  sale  was  obtained.  Under  that  de- 
cree, certain  freehold  and  leasehold  premises 
were  sold,  which  came  by  purchase,  for  a 
valuable  consideration,  to  the  defendant,  who 
expended  large  sums  in  improvements.  When 
the  infant  came  of  age,  he  tiled  his  bill  to  set 
aside  the  decree  and  sale  under  it,  as  irregular 
and  erroneous,  and  one  ground  of  the  allega- 
tion was  that  he  had  no  day  given  him  by  the 
decree,  after  he  came  of  age,  to  show  cause 
against  it.  The  Chancellor  admitted  that 
there  were  irregularities  in  the  proceedings, 
which  he  pointed  out,  and  that  the  decree  was 
erroneous,  inasmuch  as  the  infant  ought  to 
have  had  a  day  to  show  cause  against  the 
decree  when  he  came  of  age.  But  hg  held 
that  this  was  not  to  affect  the  purchaser's 
title.  It  would  be  too  much,  he  thought,  to 
say  that  a  purchaser  under  a  decree  of  that 
description  could  be  bound  to  look  into  all 
these  circumstances,  and  go  through  all  the 
proceedings  from  the  beginning  to  the  end. 
The  general  impression  from  the  cases  was 
that  a  purchaser  had  a  right  to  presume  that 
583*J  *the  court  had  taken  the  necessary 
steps,  and  he  was  only  to  see  that  all  proper 
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parties  to  be  bound  were  before  the  court,  and 
that  the  title  was  one  affected  by  the  decree. 
If  we  went  beyond  this,  he  observes,  we  should 
introduce  doubts  on  sales  under  the  authority 
of  the  court,  which  would  be  highly  mis- 
chievous. 

If  I  am  correct  on  this  branch  of  the  de- 
fense, it  would  be  unnecessary  to  go  further. 
The  judgment  of  the  Supreme  Court  must  be 
affirmed.  But  perhaps  my  opinion  may  not 
meet  with  the  entire  concurrence  of  the  court 
on  this  point ;  and  as  the  other  head  of  the 
defense,  arising  upon  the  Statute  of  Limita- 
tions, occupied  the  largest  and  most  intricate 
part  of  the  argument  of  the  counsel,  1  should 
not  feel  satisfied  with  myself  if  I  did  not  pay 
some  attention  to  so  learned  a  discussion. 

If  Lady  Stirling  took  an  estate  in  fee  under 
the  will  of  Lord  Stirling,  then,  at  her  death, 
Mrs.  Neilson  would  have  been  entitled,  as  one 
of  her  heirs,  to  an  equal,  undivided  moiety  of 
all  her  interest  in  the  premises.  But  if  Lady 
Stirling  took  a  fee,  then  an  adverse  possession 
commenced  when  Harlow  entered  into  posses- 
sion under  John  -Taylor,  in  1794,  and  the 
Statute  of  Limitations  began  to  run  against 
her,  for  she  was  then  under  no  disability. 
When  the  Statute  once  begins  to  run,  it  con- 
tinues to  run  until  the  twenty  years  have  ex- 
pired, and  therefore,  not  only  Lady  Stirling, 
but  all  who  claim  under  her  by  will  or  by 
inheritance,  were  bound  in  1814,  and  before 
the  commencement  of  this  suit.  The  ques- 
tion, therefore,  as  to  what  estate  Lady  Stirling 
took  under  the  will,  becomes  material  only  by 
its  influence  upon  this  other  question  of  the 
Statute  of  Limitations ;  and  it  was  quite  enter- 
taining to  see  how  industriously  and  pro- 
foundly the  counsel  were  obliged  to  labor 
upon  the  one  question  merely  to  bring  it  to 
bear  upon  the  other. 

This  question  is  also  supposed  to  have  been 
decided  by  this  court  in  the  former  cause  of 
Jackson  v.  Delancy.  But  I  apprehend  that  the 
decision  of  this  court  in  that  case  does  not  rest 
at  all  upon  this  point,  and  I  barely  mentioned, 
in  the  opinion  which  I  then  delivered,  that 
Lady  Stirling  did  take  a  fee  under  Lord  Stir- 
ling's will,  and  that  the  devise  over  to  his 
daughter  Catharine  Duer,  was  not  a  good 
limitation  *by  way  of  executory  devise.  [*584 
I  relied  for  this  upon  the  decision  of  the 
Supreme  Court  in  Jackuon  v.  Bull,  10  Johns., 
19,  and  observed  that  nothing  had  been  urged 
to  show  why  that  decision  was  not  to  be  re- 
garded as  correct.  It  is  that  decision,  then, 
and  not  the  one  in  this  court,  which  I  think 
governs  this  question.  If  that  decision  be  sound, 
then,  according  to  the  principle  of  it,  Lady 
Stirling  did  take  an  estate  in  fee;  and  notwith- 
standing all  that  has  been  said  or  suggested  to 
the  contrary  in  the  court  below  (see  15  Johns., 
171,  172),  I  am  obliged  still  to  be  of  the  opinion 
that  it  was  a  well-founded  decision. 

Suffer  me,  for  one  moment  to  re-examine  its 
foundations.  Redit  labor  aclun  in  orbem. 

The  testator,  in  that  case,  devised  to  his  son 
Moses  and  to  his  heirs  and  assigns  forever,  a 
lot  of  land,  and  then  added  that  in  case  his  son 
should  die  without  lawful  issue,  the  property 
he  died  possessed  of  he  gave  to  his  son  Young. 
Moses,  the  son,  did  die  in  possession  of  the 
property,  and  without  lawful  issue,  but  he 
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devised  it  by  will  to  his  wife  and  others,  under 
whom  the  plaintiff  claimed,  in  opposition  to 
the  devise  over  to  the  other  son. 

The  counsel  for  the  plaintiff-  contended  that 
the  limitation  over  by  way  of  executory  devise 
was  void,  because  repugnant  to  the  absolute 
power  of  disposal  given  by  the  will  to  Moses, 
who  was  thereby  enabled  to  defeat  it.  The 
court  unanimously  acceded  to  that  principle, 
and  cited  authorities  in  support  of  it,  and  gave 
judgment  for  the  plaintiff. 

The  first  case  that  the  court  then  relied  upon 
was  that  of  The  Attorney-General?.  Hall,  Fitzg., 
314,  decided  in  1731,  by  Lord  Chancellor  King, 
assisted  by  the  Master  of  the  Rolls,  and  Chief 
Baron  Reynolds.  Hall,  the  testator,  owning 
real  and  personal  estate,  gave  it,  by  will,  to  his 
son,  and  to  the  heirs  of  his  body,  and  if  he 
should  die,  leaving  no  heirs,  then  he  gave  so 
much  of  the  real  and  personal  estate  as  his  son 
should  be  possessed  of  at  his  death,  to  the 
Goldsmiths'  Company,  at  London,  for  chari- 
table purposes.  A  limitation  over  for  such  a 
purpose  had  strong  claims  upon  the  protection 
of  a  court  of  chancery  ;  and  I  hope  that  I  may 
be  excused  for  making,  as  a  passing  remark, 
585*]  *that  the  will  awakens  interesting  as- 
sociations from  another  circumstance,  which  is, 
that  Sir  Isaac  Newton  was  one  of  the  executors. 
The  son  alienated  the  real  estate  by  a  common 
recovery,  and  bequeathed  the  personal  estate 
by  will  to  his  wife,  and  died  without  issue. 
The  question  arose  between  the  wife,  claiming 
under  the  will,  and  the  Goldsmiths'  Company, 
claiming  by  virtue  of  the  limitation  over  on  the 
event  of  the  son  dying  without  issue.  The  case 
was  fully  and  ably  argued,  and  there  was  no 
distinction  made  between  the  real  and  the  per- 
sonal estate,  as  to  the  validity  of  the  limitation 
over.  The  court  were  unanimously  of  the 
opinion  that  the  Goldsmiths'  Company  had  no 
valid  claim,  and  that  the  limitation  over  was 
void,  because  the  absolute  ownership  had  been 
given  to  the  son;  for  the  property  was  given  to 
him  and  the  heirs  of  his  body,  and  the  Company 
were  to  have  no  more  than  he  should  leave 
unspent,  and  therefore,  he  had  a  power  to  dis- 
pose of  the  whole.  The  words  that  gave  him 
an  estate  tail  in  the  land,  gave  him  the  entire 
property  in  the  personal  estate,  and  nothing 
remained  to  be  given  over  by  the  testator. 

The  point  of  that  case  then  was,  that  where 
an  estate  is  given  to  a  man,  and  the  heirs  of  his 
body,  with  a  power  of  disposal,  at  his  own  will 
and  pleasure,  it  carries  with  it  an  absolute 
ownership,  repugnant  to  any  limitation  over, 
and  destructive  of  it.  The  court  did  not  make 
any  distinction  between  the  real  and  personal 
estate,  and  say,  that  the  limitation  over  was 
good  as  to  the  one,  and  void  as  to  the  other. 
They  said,  generally,  that  the  limitation  over 
in  the  will  was  void,  because  the  testator  gave 
the  son  an  unqualified  power  to  spend  the 
whole. 

The  other  case  that  the  court  relied  on  in 
Jackxon  v.  Bull,  was  Ide  v.  Ide,  5  Mass.,  500, 
decided  in  the  Supreme  Court  of  Massachusetts, 
in  1805.  There  the  testator  gave  by  will,  to 
his  son,  and  to  his  heirs  and  assigns  forever, 
cetain  real  and  personal  estate,  and  then  added, 
that  if  the  son  died  without  heirs,  the  estate 
which  he  should  leave  was  to  be  equally  divided 
between  two  other  persons.  The  son  did  die 
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without  leaving  heirs,  and  the  question  arose 
between  those  claiming  the  real  estate  under 
the  limitation  over,  andTthose  claiming  it  under 
a  conveyance  from  the  son.  The  opinion  of 
*the  court  was  delivered  by  the  late  [*586 
Ch.  J.  Parsons,  whose  character,  as  a  lawyer 
and  a  judge,  is  held  in  universal  reverence. 
He  cited  and  relied  upon  the  case  of  the  Attor- 
ney-General v.  Hall,  and  said  that  "whenever 
it  is  the  clear  intention  of  the  testator  that  the 
devisee  should  have  an  absolute  property  in  the 
estate  devised,  a  limitation  must  be  void,  be- 
cause it  is  inconsistent  with  the  absolute  prop- 
erty supposed  in  the  first  devisee.  And  a  right 
in  the  first  devisee  to  dispose  of  the  estate 
devised,  at  his  pleasure,  and  not  a  mere  power 
of  specifiying  who  may  take,  amounts  to  an 
unqualified  gift."  He  then  applied  the  rule  to 
the  case  before  him,  and  observed  that  "the 
absolute  unqualified  interest  in  the  estate 
devised,  was  given  to  the  son,  which  was  incon- 
sistent with  the  limitation  over,  and  conse- 
quently the  limitation  was  void." 

The  error,  in  the  case  of  Jackwn  v.  Bull, 
said  the  learned  counsel,  was  in  applying  the 
English  case  to  the  real  estate,  when  it  was 
applicable  only  to  chattels.  But  the  Supreme 
Court  of  Massachusetts  were  then  in  the  same 
error,  for  they  equally  so  applied  it.  "The 
limitation  over, "  says  Chief  Justice  Parsons, 
"makes  no  distinction  between  the  real  and 
personal  estate,  operating  only  on  such  part  of 
either,  as  the  first  devisee  should  leave."  In 
both  of  those  cases,  the  devise  was  of  real  and 
personal  estate  in  the  same  sentence,  and  the 
same  limitation  over  was  created  as  to  each; 
and  neither  the  English  nor  the  Massachusetts 
court  admitted  any  difference  in  the  rule  of 
construction,  or  in  the  operation  of  the  power 
of  alienation,  whether  applied  to  the  limitation 
of  the  real  or  of  the  personal  estate. 

I  do  not  know  that  either  of  those  last  two 
decisions  have  ever  been  questioned  in  any 
court  or  by  any  author.  They  were  pronounced 
by  the  highest  judical  authorities  ;  and  Lord 
Hardwicke  (1  Ves.,  10)  gives  his  sanction  to  the 
accuracy  of  the  English  case.  Beachcroft  v. 
Broome,  4  T.  R.,  441,  decided  in  the  K.  B.  in 
1791,  is  in  confirmation  of  the  doctrine  of  the 
prior  case.  That  was  the  case  of  a  devise  to  B 
and  his  heirs,  and  if  he  die  without  having 
settled  or  otherwise  disposed  of  the  estate,  or 
without  leaving  issue  of  his  body,  then  the 
devise  over.  B.  sold  the  premises  in  fee,  and 
died  without  issue,  and  the  question  was 
whether  the  *purchaser  took  an  estate  [*587 
in  fee,  and  the  K.  B.  held  clearly  that  he  did. 
The  decision  is  entirely  conformable  to  the 
doctrine  in  the  Attorney-General  v.  Hall,  and 
Ide  v.  Ide,  and  Jackxon  v.  Butt ;  but  a  single 
expression  of  Lord  Kenyon  is  seised  upon,  and 
great  reliance  was  placed  upon  it  by  the  counsel 
for  the  plaintiff  in  this  cause.  Lord  Kenyon 
said  (and  it  must  have  been  in  loose  conversa- 
tion on  the  Bench),  that  if  the  case  had  turned 
on  the  question  whether  that  was  an  estate  tail 
in  B.,  he  should  have  thought  it  extremely 
clear  that,  on  failure  of  the  first  limitation,  the 
second  ought  to  have  taken  effect  as  an  execu- 
tory devise.  Perhaps  the  meaning  of  Lord 
Kenyon  is  not  to  be  clearly  understood.  It 
was  an  observation  not  required  by  the  decision, 
nor  applicable  to  the  point ;  but  let  it  mean 
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what  it  may,  are  we  to  permit  such  a  loose 
remark  to  he  of  any  weight  or  consideration, 
in  opposition  to  the  deliberate  and  solemn  judg- 
ments of  the  courts?  It  is  enough,  I  apprehend, 
merely  to  mention  such  a  dictum,  and  then  to 
pass  it  by  in  silence. 

If  we  nowapply  these  cases  to  the  will  of  Lord 
Stirling,  we  cannot  but  be  struck  with  their 
perfect  and  controlling  application.  He  does, 
in  the  first  place,  devise  and  bequeath  unto  his 
wife  Sarah  all  his  real  and  personal  estate 
whatsoever,  to  hold  the  same  to  her,  hercxecii 
tors,  administrators  and  assigns.  This  was  a 
gift  in  fee.  The  word  "estate."  in  a  will,  car- 
ries the  land  and  all  the  testator's  interest  in  it. 
It  is  genus  generulixxiinnm,  said  Lord  Holt 
(G»n.ntex*  of  BridgiDiiter  v.  Dake  of  Bolton,  1 
Salk.,  236),  aud  includes  all  things  real  and  per- 
sonal. The  words  "all  his  estate"  are,  in  a 
will,  descriptive  of  his  fee:  and  in  a  subsequent 
*case  (Barry  v.  Elqtoorth,  2  P.  Wins.,  533),  the 
Master  of  the  Rolls,  referring  to  this  opinion 
of  Holt,  said  that  the  law  was  then  settled  on  the 
point,  and  the  word  "estate"  comprehended 
not  only  the  thing,  but  the  interest  in  it;  and  as 
it  had  been  agreed  and  settled  to  convey  a  fee 
in  a  will,  it  would  be  dangerous  to  refine  upon 
it.  So  again.  Lord  Mansfield  observed  (R>e  v. 
Ilaroey.  5  Burr  ,  2(J38)  that  the  word  "estate," 
in  a  will,  carried  everything,  unless  tied  down 
by  particular  expressions.  And  in  a  subse- 
588*]  quent  *case  (Holdfast  v.  Marten,  1  T. 
R.,  411),  Mr.  Justice  Buller  said  that  the  word 
"estate"  was  ihe  most  general  word  that  could 
be  used,  and  words  of  restraint  must  be  added 
to  make  it  carry  less  than  a  fee.  And  lastly 
(for  I  will  not  fatigue  myself  with  further 
citations  on  the  point),  Mr.  Justice  Patterson, 
of  the  Supreme  Court  of  the  United  States, 
declared  (3  Cranch.,  134)  that  the  word  "estate" 
was  the  most  general,  significant  and  operative 
word  that  can  be  used  in  a  will ;  and  it  com- 
prehends both  the  land  and  the  inheritance. 

We  may  say,  then,  that  Lord  Stirling,  by 
the  first  part  of  his  will,  gave  an  estate  in  fee 
to  his  wife.  So  he,  also,  repeated  this  gift  of 
a  fee,  by  the  next  clause  in  the  will,  when  he 
admits  expressly  that  she  has  the  power  and 
the  right  to  give,  devise  and  bequeath,  or  sell 
or  assign  the  estate,  or  any  part  thereof.  This 
power,  of  itself,  is  an  attribute  of  ownership, 
and  carries  with  it  a  fee.  Thus,  as  early  as  6 
Eliz.  (Dalis.,  58),  it  was  held  by  the  judges, 
that  if  a  man  devises  land  to  his  wife,  to  dis- 
pose of  and  employ  it  upon  herself  and  her 
son,  at  her  pleasure,  she  takes  a  fee.  So 
again,  Lord  Coke  says  (Co.  Litt.,  9.  6)  that 
if  a  man  devises  land  to  another,  to  give  and 
to  sell,  this  amounts  to  a  devise  in  fee ;  for,  in 
a  will,  the  word  "  heirs"  is  not  necessary  to 
create  an  estate  of  inheritance.  There  are 
many  other  cases  to  the  same  effect,  which  I 
need  not  particularly  mention  (Moor,  57  ;  2 
Atk.,  102  ;  2  Johns.,  391).  and  we  may  lay  it 
down  as  an  incontrovertible  rule,  that  where 
an  estate  is  given  to  a  person  generally,  or 
indefinitely,  with  a  power  of  disposition,  it 
carries  a  fee  ;  an.l  the  only  exception  to  the 
rule  is,  where  the  te-dator  gives  to  the  first 
taker  an  estate  for  life  only,  by  certain  and 
express  words,  and  annexes  to  it  a  power  of 
disposal.  In  that  particular  and  special  case, 
the  devisee  for  life  will  not  take  an  estate  in 
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fee,  notwithstanding  the  distinct  and  naked 
•rift  of  a  power  of  disposition  of  the  reversion. 
This  distinction  is  carefully  marked  and  set- 
tled in  the  cases.  (Tomliii&on  v.  Dighton,  1 
Salk..  239;  1  P.  Wms.,  149,  S.  C  ;  Growling  v. 
Ci-rmling.  2  Cox,  39R ;  Keid  v.  Shergold,  10 
Ves.,  370  ;  Goodtitle.  v.  Otway,  2  Wils.,  6.) 

The  question  then  occurs,  was  the  limitation 
over  to  Mrs.  Ducr  valid  after  the  creation  of 
such  an  estate  in  fee  ?  *The  words  [*.">8O 
of  the  will  were,  that  "in  case  of  the  death 
of  his  wife,  without  giving,  devising  and 
bequeathing  by  will,  or  otherwise  selling  or 
assigning  the  estate,  or  any  part  thereof,  he 
doth  give  and  devise  all  such  estate  as  should 
so  remain  unsold,  unde vised  or  unbequeathcd 
to  his  daughter,  Lady  Catharine  Duer,"  &c. 
This  limitation  over  must  be  either  as  a 
remainder,  or  as  an  executory  devise,  and  it 
is  impossible  that  it  should  be  either,  upon 
any  known  principles  of  law.  No  remainder 
can  be  limited  after  an  estate  in  fee,  and 
therefore,  if  a  devise  be  to  A  and  his  heirs, 
and  if  he  die  without  heirs,  then  to  B,  the 
remainder  is  repugnant  to  the  estate  in  fee, 
and  void  (Prestdn  v.  Fannell,  Willes,  Ifi4  ; 
Pell*  v.  Brown,  2d  point,  Cro.  .Inc.,  590.)  Nor 
can  the  limitation  over  operate  by  way  of  ex- 
ecutory devise,  because  the  riower  to  dispose 
of  the  estate  by  will  or  deed,  which  Lord 
Stirling  gave  to  his  wife,  is  fatal  to  the  exist- 
ence of  that  species  of  interest.  It  is  a  clear 
and  settled  rule  of  law  that  an  executory 
devise  cannot  be  prevented  or  defeated  by 
any  alteration  of  the  estate  out  of  which,  or 
after  which,  it  is  limited,  or  by  any  mode  of 
conveyance.  It  cannot  be  created,  and  it  can- 
not live  under  such  a  power  in  the  first  taker. 
"  These  limitations,"  says  Mr.  Justice  Powell 
(Scatterwood  v.  Edge,  1  Salk.,  229),  "  make 
estates  unalienable,  for  every  executory  devise 
is  a  perpetuity,  as  far  as  it  goes;  that  is  to  say, 
it  is  an  estate  junalicuable,  though  all  mankind 
join  in  the  conveyance.  (See,  also,  2  Fearne, 
p.  51,  by  Powell ;  2  Saund.,  388  d,  note.)  We 
are  obliged,  therefore,  to  have  recourse  to  the 
explicit  and  settled  doctrine,  in  the  cases  of 
The  Attorney -General  v.  Hall,  and  of  Ide  v.  Ide, 
and  of  Jackxon  v.  Bull,  and  say  that  an  abso- 
lute ownership  or  capacity  to  sell,  in  the  first 
taker,  and  a  vested  right  by  way  of  executory 
devise  in  another,  which  cannot  be  affected  by 
such  alienation,  are  perfectly  incompatible 
estates,  and  repugnant  to  each  other  ;  and  the 
latter  is  to  be  rejected  as  void. 

Lord  Stirling  clearly  intended  to  give  his 
wife  an  estate  in  fee.  The  words  amount  to 
demonstration  of  that  intention  If  she  sold 
the  land,  she  was  not  accountable  for  the 
proceeds.  She  could  not  be  chargeable  with 
waste,  and  she  might  mortgage  or  incumber 
the  land,  for  that  is  included  *in  the  P.5JX) 
right  to  give,  and  sell,  aud  assign.  And  when 
he  attempted  to  ingraft  an  executory  devise 
or  limitation  over,  upon  a  fee  with  such  an 
absolute  power  of  control,  he  did  what  was 
incompatible  with  his  other  and  principal  in- 
tention, and  which  the  courts  must,  of  neces- 
sity, reject  as  repugnant  and  void. 

There  is  not  a  case  to  be  found  in  which  a 

valid  executory  devise  was  held  to  subsist 

under  an  absolute  power  of  alienation  in  the 

first  taker.     I  have  looked  at  the  cases  so  in- 
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dustriously  collected  by  the  plaintiff's  counsel, 
and  there  are  none  of  them  that  reach  this 
point.  All  executory  devises  may  be  said,  in 
some  degree,  to  depend  upon  the  will  or  dis- 
cretion of  the  owner  of  the  precedent  estate. 
If  a  devise  be  to  A  in  fee,  but  if  he  die  with- 
out issue  living  at  his  death,  then  over  to  B, 
it  is  in  his  volition  and  power  (morally  speak- 
ing), not  to  marry,  or  to  marry  and  have 
issue,  and  so  avoid  the  devise  over.  So,  if 
the  limitation  over  be,  made  to  depend  upon 
the  contingency  that  the  first  taker  marry 
without  the  consent  of  B,  or  marry  a  pro- 
hibited person,  he  may,  undoubtedly,  avoid 
marrying  without  the  requisite  consent,  or 
avoid  marrying  asrainst  the  prohibition,  and 
so  defeat  the  limitation.  But  these  distinc- 
tions have  nothing  to  do  with  the  simplicity 
and  good  sense  of  the  general  rule  we  are  dis- 
cussing. The  first  taker,  in  these  special  cases, 
has  not  an  absolute  discretion  and  free  agency, 
-within  the  meaning  of  the  rule.  The  sound 
doctrine  on  the  subject  is,  that  an  executory 
devise  under  the  salutary  checks  provided  for 
it,  is  a  stable  and  unalieuable  interest,  and  the 
first  taker  has  only  the  use  of  the  land  or 
chattel,  pending  the  contingency  mentioned 
in  the  will  ;  and  he  cannot  convert  the  prop- 
erty to  his  own  use,  and  defeat  the  subsequent 
estate  by  a  voluntary  alienation.  This  is  the 
rule  for  which  we  contend,  and  it  was  not  so 
with  Lady  Stirling.  She  could  give  and  de- 
vise, and  she  could  sell  and  assign  the  estate 
when  and  to  whom  and  for  what  purpose  she 
pleased.  She  was  a  free  moral  agent,  and  an 
absolute  and  independent  owner,  in  respect 
to  the  estate.  This  is  what  we  understand  by 
a  right,  incompatible  with  an  executory  de- 
vise, and  this  is  what  we  are  to  understand  by 
5$)  1*]  the  books,  when  they  *speak  of  a  limit- 
ation over  as  being  void,  because  inconsistent 
with  such  an  absolute  power  and  dominion  in 
fee. 

But  it  is  time  that  this  discussion  should 
draw  to  a  close.  The  result  of  my  inquiry  is 
a  belief  that  the  defendant  has  a  ,good  title 
under  the  judgment  and  execution,  and  that 
if  he  had  not,  he  is,  nevertheless,  protected 
by  the  Statute  of  Limitations,  because  Lady 
Stirling  was  seised  in  fee,  so  as  to  enable  the 
Statute  to  run  against  her,  when  the  adverse 
possession  commenced  in  1794.  Upon  either 
ground,  if  correct,  the  judgment 'must  be 
affirmed.  During  the  examination  of  this 
subject,  I  have  not  been  insensible  to  the 
weight  of  the  inquiry,  and  more  especially,  as 
one  of  the  judges  of  the  court  below  seems  to 
think  the  law  in  favor  of  the  claim.  The 
counsel  for  the  plaintiff,  and  one  of  them  a 
son  of  a  lessor  of  the  plaintiff,  have,  indeed, 
labored  the  points  in  their  argument  annexed 
to  the  case,  as  well  as  at  this  bar,  with  a  dili- 
gence and  painful  anxiety,  and  no  doubt,  with 
a  sincere  conviction  that  has  excited  my  sym- 
pathy. The  descendents  of  Lord  Stirling 
appear  to  feel  that  a  rich  inheritance  has  been 
injuriously  snatched  from  their  enjoyment, 
but  I  think  it  was  fairly  lost  by  the  inability 
or  neglect,  of  their  ancestor,  or  his  representa- 
tives, to  redeem  their  incumbrance.  And  if 
the  law  was  with  the  plaintiff,  would  not  our 
sympathies  be  as  properly  directed  to  this 
defendant,  whose  father  was  a  boiia  fide  pur- 
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chaser  under  the  execution,  and  cultivated 
the  premises  as  his  own  for  twenty  years, 
and  died  in  possession,  and  transmitted  the 
fruit  of  his  labor  to  his  son  ?  The  truth  is, 
that  judges  are  bound  to  declare  the  rules  of 
law  strictly,  without  regard  to  consequences. 
They  must  follow  the  conclusions  of  the 
understanding,  and  not  the  dictates  of  the 
heart.  If  the  argument  on  the  part  of  the 
plaintiff  has  made  a  more  favorable  im- 
pression upon  others  than  it  has  upon  me,  I 
shall  be  perfectly  contented.  I  am,  however, 
obliged  to  say,  as  the  case  strikes  me,  that  the 
law  is  with  the  defendant,  and  that  the  judg- 
ment ought  to  be  affirmed. 

This  being  the  unanimous  opinion  of  the 
court,  it  was,  thereupon,  ordered,  adjudged 
and  decreed  that  the  judgment  of  the  Supreme 
Court  be  affirmed,  and  that  the  plaintiffs  in 
*error  pay  to  the  defendant  in  error  [*J>J)2 
$o0.15,  for  his  costs  and  charges  in  and  about 
his  defense  in  this  court ;  and  that  the  record 
be  remitted,  &c. 

Judgment  of  affirmance. 

Affirming'— 15  Johns.,  1(59. 
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A  court  of  chancery  is  ancillary  to  the  courts  of 
law,  in  compelling-  a  discovery  of  facts,  to  nid  a 
party  in  prosecuting  or  defending  his  rights  at  law ; 
but  it  will  not  compel  a  defendant  to  discover  that 
which,  if  he  answers  in  the  afiirmitive,  will  subject 
him  to  punishment,  or  render  him  infamous,  or 
expose  him  t<>  a  penalty. 

A  bill  of  discovery  ought  to  state  the  matter 
relative  to  which  the  discovery  is  soujrht,  the 
interest  of  the  part}',  and  the  right  of  the  plaintiff 
to  a  discovery,  so  far  as  to  enable  the  court  to  see 
that  the  ends  of  justice  require  the  interposition  of 
its  powers :  and  where  the  facts  sought  to  be  dis- 
covered are  to  be  used  as  evidence  at  law,  they 
should  be  so  far  stated  as  to  show  their  pertinency 
and  relevancy. 

Where  a  bill  of  discovery  stated  that  the  plaintiffs 
Indorsed  a  promissory  note  drawn  by  D.  for  a  cer- 
tain sum  mentioned,  payable  to  the  |>]aintifls,  or 
order,  which  note  was  immediatelv  thereafter  de- 
livered by  D.  to  M.,  who  became  the  sole  proprietor 
thereof :  that  B.,  a  clerk  of  M.,  WHS  a  material  wit- 
ness for  the  plaintiffs,  as  they  are  advise  d  by  coun- 
sel, and  verily  believe,  on  the  trial  of  any  suit  at 
law  against  them  on  the  note,  against  which  they 
have,  as  advised,  &c.,  a  good  and  substantial  defense 
on  the  merits ;  and  that  M.  and  B.  confederating, 
&c..  to  deprive  the  plaintiffs  of  the  benefit  of  B.'s 
testimony,  and  to  prevent  ttietn  from  establishing1 
th<  ir  defense  against  the  note,  &c.,  have  brought  a 
suit  at  law  on  the  note  against  the  plaintiffs,  in 
the  names  of  both  M.  and  B.,  as  indorsees :  and 
the  bill  charg-ed  that  the  note  was  transfered  by  D. 
to  M.  solely,  and  who  alone  paid  the  consideration, 
if  any,  for  the  transfer :  and  that  if  B.  has  now  any 
interest  in  the  note,  it  has  been  acquired  since  the 
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suit  was  commenced;  and  if  before,  it  was  colorable 
merely,  and  for  the  express  purpose  of  making  B.  a 
party  to  the  suit  at  law,  so  as  to  deprive  the  plaint- 
iffs of  the  beuetit  of  his  testimony,  &c.;  praying  a 
discovery  as  to  the  matters  so  stated,  and  to  which 
the  defendants,  M.  and  B.,  were  specially  interro- 
gated, and  to  which  bill  there  was  a  demurrer.  Held 
that  the  demurrer  was  not  well  taken,  but  that  the 
defendants  outr ht  to  be  compelled  to  answer. 

Citations— 1  Br.  Ch..  96 :  8  Johns.,  228;   lAtk.,449. 

fTUIIS  was  an  appeal  from  the  Court  of 
-L  Chancery. 

The  appellants,  on  the  29th  of  July,  1817, 
filed  their  bill  against  the  respondents,  stating 
that  on  the  30th  of  September,  1816,  they 
indorsed,  in  blank,  a  certain  promissory  note, 
drawn  and  signed  by  Daniel  Dow  and  William 
Menzies,  in  the  name  and  firm  of  "  Dow  & 
Menzies,"  payable  to  the  appellants,  or  their 
order,  at  the 'Bank  of  New  York,  for  $4,000  ; 
which  note  was  immediately  thereafter  de- 
livered by  Dow  &  Meuzies,  or  one  of  them,  to 
the  respondent,  George  W.  Mancius,  who  then 
became  the  indorsee  and  proprietor  thereof. 
5J);5*1  That  at  the  time  the  said  note  fell  *due, 
Dow  &  Menzies  had  become  insolvent,  and 
have  been  ever  since,  and  still  are  unable  to 
pay  the  amount  claimed  on  the  note,  in  conse- 
quence whereof,  the  appellants  will  be  com- 
pelled to  pay  the  whole  amount  thereof,  if 
payment  should  be  ultimately  enforced.  That 
at  the  time  of  the  transfer  of  the  note,  the 
same  became  the  sole  property  of  Mancius,  and 
has  ev«r  since  continued  to  be  his  sole  property; 
that  he  has  never  transferred  or  sold  the  prop- 
erty of  the  note,  nor  any  interest  therein,  to 
the  respondent,  James  Brown,  nor  to  any 
other  person,  unless  it  be  with  the  fraudulent 
design  hereafter  mentioned.  That  the  appel- 
lants have  a  good  and  substantial  defense  on 
.the  merits  against  the  recovery  of  the  moneys 
'demanded  on  the  note,  as  they  are  advised  by 
their  counsel,  and  verily  believe.  That  the 
respondent,  Brown  (a  clerk  of  Mancius),  as  the 
appellants  are  advised  by  their  counsel,  and 
verily  believe,  would  be  an  important  and 
material  witness  for  them,  on  the  trial  of  any 
suit  brought  for  the  recovery  of  the  moneys 
claimed  on  the  said  note.  That  Mancius,  in 
order  to  deprive  the  appellants  of  the  testimony 
of  Brown,  and  thereby  prevent  them  from 
establishing  their  defense  against  the  recovery 
of  the  moneys  claimed  on  the  note,  has  caused 
a  suit  to  be  commenced  against  the  appellants, 
as  the  indorsers  of  the  note,  in  the  Supreme 
Court,  in  the  names  of  the  respondents,  as 
plaintiffs,  claiming  to  be  the  indorsees  of  the 
said  note,  and  the  joint  owners  thereof,  which 
suit  is  at  issue.  That  the  consideration,  if 
any,  for  which  the  note  was  transferred,  was 
paid  solely  by  Mancius  ;  that  Brown  paid  no 
part  thereof,  and  had  no  interest  therein,  but 
the  note  was  transferred  solely  to  Mancius, 
who  was  the  only  person  interested  therein. 
That  Mancius  has  never  sold  to  Brown  any 
interest  or  share  in  the  note  and  the  moneys 
claimed  thereon,  but  that  M.  is  still  the  sole 
owner  and  proprietor  of  the  note,  and  that  if  M. 
has  ever  sold  or  transferred  to  Brown  any  inter- 
est or  share  in  the  note  and  the  moneys  claimed 
thereon,  it  was  after  the  commencement  of  the 
suit  before  mentioned,  and  whether  before  or 
after,  the  same  was  only  colorable,  and  made 
with  the  design  and  intention,  and  for  the 
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express  purpose,  of  making  Brown  a  party  to 
the  suit,  so  that  the  appellants  could  not  have 
it  in  their  power  to  make  use  of  him  as  a  wit- 
ness, and  *to  deprive  them  of  the  [*594 
benefit  of  his  testimony,  which  Mancius  well 
knew  would  be  important  and  material  to 
them,  and  that  the  said  suit  is  brought  for  the 
sole  benefit  and  advantage  of  Mancius.  The 
bill  stated  that  the  appellants  cannot  discover 
the  truth,  except  by  the  answer  of  the  respond- 
ents, and  sought  a  discovery,  by  special  in 
terrogatories,  as  to  all  the  foregoing  matters, 
and  prayed  an  injunction  to  stay  the  suit  at 
law,  and  process  to  appear  and  answer.  To 
this  bill  the  respondents  having  appeared, 
tiled  their  joint  and  several  demurrer,  assign- 
ing, for  causes  of  demurrer,  that  the  appellants 
in  their  bill  did  not  set  forth  the  nature  of 
their  defense  to  the  suit  at  law,  and  that  the 
bill  does  not  show  that  the  discovery  sought  is 
necessary,  or  would  be  useful  for  their  defense 
to  the  said  suit. 

A  petition  was  presented  by  the  appellants 
to  the  Court  of  Chancery,  at  the  last  September 
Term,  for  an  injunction  to  stay  proceedings  in 
the  suit  at  law,  which  was  denied  with  costs. 
(See  3  Johns.  Ch.,  45.) 

The  demurrer  was  set  down  for  argument  and 
brought  to  a  hearing  in  November,  1818,  when 
His  Honor,  the  Chancellor,  decreed  that  the 
appellants'  bills  hould  be  dismissed,  with  costs. 

From  this  decree  the  appellants  appealed  to 
this  court.  His  Honor,  the  Chancellor,  assigned 
the  reasons  for  the  decree,  which  were  the 
same  as  those  given  on  the  motion  for  an 
injunction  in  the  same  cause.  (See  3  Johns. 
Ch.  R,  45,  47.) 

For  the  appellants  it  was  contended  that  the 
decree  ought  to  be  reversed  : 

1.  Because  the  law  did  not  require  from  the 
appellants    a    disclosure    of     the     particular 
ground  of  defense  on  which  they  intended  to 
rely  at  law. 

2.  Because  the  bill  in  this  case  states  suf- 
ficient to  show  the  pertinency  and  materiality 
of  the  disclosure  it  seeks  for. 

3.  Because  the  discovery  being  obtained  at 
the  expense  of  the  appellants,   and  it  being 
principally  for  another  tribunal  to  judge  of  its 
materiality,  the  bill  should  not  have  been  dis- 
missed, unless  it  had  appeared  upon  the  face 
of  it  that  the  discovery  sought  for  was  "ob- 
viously '  frivolous    or    merely    impertinent," 
which  cannot  be  contended. 

*4.  Because  the  discovery  prayed  [*595 
for  would  be  material  to  the  appellants,  on 
their  trial  at  law,  in  many  respects. 

The  respondents  insisted  that  the  decree 
ought  to  be  affirmed  : 

1.  Because  the  bill  does  not  sufficiently  state 
the  nature  of  the  defense  of  the  appellants  to 
the  suit  at  law. 

2.  Because  the  discovery  sought  for  may 
lead  to  a  forfeiture. 

3.  Because,   admitting  that  B.    having  no 
interest,  and  not  being  exposed  to  any  forfeit- 
ure,  is  bound  to  answer  ;  yet  M. ,  since  the 
discovery  as  to  him  may  lead  to  a  forfeiture, 
is   protected  from  answering  ;    and   the  bill 
being  for  discovery  merely,  in  aid  of  a  defense 
at  law,  and  not  for  relief,  B.'s  answer,  admit- 
ting the  facts,  would  be  immaterial  and  nu- 
gatory. 
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4.  Because  M.  and  B.  were  charged  with  a 
conspiracy. 

5.  Because  B.  is  charged  with  maintenance. 
Mr.   Van  Buren,  Attorney  General,  and  Mr. 

T.  A.  Emmet  for  the  plaintiff.  The  demurrer 
admits  that  Brown  is  a  mere  nominal  party, 
and  without  any  interest  in  the  suit  in  *he 
Supreme  Court ;  and  that  he  was  made  a  party 
for  the  express  purpose  of  depriving  the  ap- 
pellants of  his  testimony. 

The  Chancellor  says  "the  matter  sought  for 
by  the  discovery  may  be  immaterial  or  frivo- 
lous. But  it  is  not  for  the  court  of  equity  to 
determine  whether  the  facts  discovered  could 
be  used,  or  how,  or  for  what  purpose.  It  is 
for  the  court  of  law  to  judge  of  their  material- 
ity, when  offered  in  evidence,  unless  it  appear 
on  the  face  of  the  bill  that  the  discovery  would 
be  frivolous  or  impertinent.  The  discovery 
sought  is  at  the  cost  of  the  plaintiffs.  It  is 
competent  for  a  defendant  to  the  suit  at  law, 
to  show  that  the  plaintiff  is  a  mala  fide  holder. 
(Biickland  v.  Tankard,  5  T.  R. ,  578.)  It  is  true 
that  the  plaintiff,  though  a  mere  trustee,  can- 
not be  defeated,  if  he  holds  bonafide.  But  here 
Brown  is  made  a  plaintiff,  for  the  purposes  of 
fraud  and  injustice.  And  whether  he  is  so  or 
not,  it  is  for  the  court  of  law  to  decide.  (Con- 
roy  v.  Warren,  3  Johns.  Gas.,  259.)  Some  of 
the  objections  now  made,  if  they  had  been 
stated  in  the  court  below,  might  have  been 
59(>*J  obviated,  by  amending  the  bill,  so  *as 
to  exclude  any  discovery  which  might  involve 
a  forfeiture,  or  a  penalty  for  maintenance. 

The  bill  states  nothing  which  can  lead  to  the 
supposition  that  the  inquiry  is  for  the  purpose 
of  enabling  the  plaintiffs  to  set  up  usury  as  a 
defense.  The  suggestion  of  usury  is  perfectly 
gratuitous.  A  Court  of  Chancery  will  aid  a 
party  to  perpetuate  the  testimony  of  witnesses 
to  establish  usury.  (Earl  of  Suffolk  v.  Green, 

1  Atk.,  450.) 

The  bill  does  not  state  any  grounds  for  the 
allegation  of  a  conspiracy.  The  bill  does  not 
charge  maintenance.  B  was  not  to  have  any 
part  of  the  money  recovered.  It  is  neither 
maintenance  by  the  statute,  nor  at  the  common 
law.  (8  Johns.,  228.) 

The  counsel  cited  the  following  authorities 
on  the  subject.  1  Vern.,  109,  n.  ;  Bird  v. 
Hardwicke,  2  Ves.,  493  ;  1  Atk.,  449  ;  1  Cai. 
Cas.  in  Er.,  5  ;  2  Vern.,  442,  443  ;  2  Ves.,  450; 
8  Ves.,  Jr.,  398  ;  1  Eq.  Cas.  Abr.,  76,  case  5  ; 

2  Madd.  Ch.,  228. 

Mr.  Henry,  contra,  insisted  that  the  party 
asking  a  discovery  must  disclose  explicitly  the 
object  and  purpose  of  the  discovery,  for  he  has 
no  right  to  ask  it,  unless  necessary  to  aid  him 
in  his  suit  at  law.  (1  Johns.  Ch.,  5  ;  Coop. 
Eq.  PI.,  60.)  The  right  of  the  party  to  the 
discovery,  and  its  materiality,  must  be  stated, 
for  the  purpose  of  preventing:  frivolous  bills. 
(Mitf.  PI.,  52,  155  ;  1  Madd.  Ch.,  161.)  There 
is  no  excuse  for  the  plaintiffs'  not  setting  out 
clearly  title  and  defense.  They  state  that  they 
have  a  substantial  defense  ;  but  what  is  it  ?  It 
may  be  usury,  and  then  they  have  no  right  to 
ask  a  discovery.  The  bill  charges  a  fraudulent 
design  in  the  defendants. 

The  cases  on  this  point  are  referred  to  in 
Coop.  Eq.  PI..  202-207,  where  the  rules  are 
collected,  and  the  distinctions  stated.  (Mitf. 
PI.,  149,  157,  158  ;  1  Madd.  Ch.,  173  ;  1  Atk., 
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539  ;  1  Bro.  Ch.,  97  ;  14  Ves  ,  59,  65  ;  1  Ves. 
246,  248  ;  1  T.  R.,  153  ;  1  Johns.  Ch.,  367, 
439;  1  Atk.,  450.) 

A  demurrer  may  be  good  as  to  one  defend- 
ant, though  bad  as  to  another.  (Coop.  Eq.  PI., 
113  ;  8  Ves.,  Jr..  11  ;  1  Ves.,  403.  404.)  The 
bill  is  for  discovery,  and  not  for  relief  ;  and  if, 
as  to  Brown,  the  discovery  was  made,  it  would 
*nol  be  used  against  Ma ncius.  (2  Ves  [*597 
Jr.,  11  :  1  P.  Wms.,  300  :  1  Atk.,  232.) 

The  materiality  of  the  defense  must  be  shown. 
(Coop.  Eq.  PI.,  199;  Bishop  of  London  v. 
FytcJie,  1  East,  457,  n.  a.)  If  we  cannot  see 
what  the  defense  is,  the  materiality  cannot  be 
seen. 

Again  ;  the  bill  charges  a  conspiracy  between 
the  respondents  to  deprive  the  appellants  of  Ihe 
testimony  of  Brown,  and  all  the  pretenses  set 
up  are  leading  to  that  design.  A  conspiracy 
to  injure  individuals  is  indictable.  (Hawk.  P. 
C.,  ch.  62.  sec.  2 ;  8  Mod.,  12  ;  6  Mod.,  185  ; 
2  Lord  Raym.,  1167.) 

If  it  be  to  suppress  evidence  and  defeat  a 
defense,  it  is  maintenance.  (4  Hawk.  P.  C., 
134.) 

The  cases  in  which  a  discovery  may  be  com- 
pelled are  stated  by  Cooper  (Eq.  PI.,  157, 158). 

A  demurrer  admits  no  fact  not  well  pleaded 
or  set  up.  (2  Madd.  Ch.,  338.) 

SPENCER,  Ch.  J.  If  this  were  a  bill  of  dis- 
covery in  the  ordinary  sense,  I  should  entertain 
no  doubt  but  that  the  demurrer  was  well 
founded.  It  is  a  bill  to  discover  whether 
Brown,  who  is  alleged  to  be  a  material  witness 
for  the  appellants  on  the  trial  of  a  cause  pend- 
ing between  these  two  parties  in  the  Supreme 
Court,  has  not  been  made  a  party  collusively, 
without  having  any  interest  in  the  subject 
matter  of  the  suit,  and  for  the  purpose  of 
depriving  the  appellants  of  the  benefit  of  his 
testimony.  In  this  view,  it  is  a  case  of  the  first 
impression  and  novelty,  and  it  must  be  exam- 
ined and  decided  upon  general  principles  and 
analogies  drawn  from  adjudged  cases. 

As  a  general  rule,  a  bill  of  discovery  must 
state  the  matter  in  relation  to  which  a  discovery 
is  sought,  the  interest  of  the  party,  with  the 
right  to  require  the  discovery.  The  Court  of 
Chancery  acts  ancillary  to  the  courts  of  law, 
in  compelling  a  discovery  of  facts  to  aid  a 
party  in  prosecuting  or  defending  his  rights. 
But  it  is  a  fundamental  rule,  that  it  will  not 
compel  a  defendant  to  discover  that  which,  if 
he  answers  in  the  affirmative,  will  subject  him 
to  punishment,  or  render  him  infamous,  or 
expose  him  to  a  penalty.  And  if  *the  [*598 
bill  require  him  to  answer  to  facts  of  this  de- 
scription, he  may  demur  to  it  successfully. 

Does  the  bill  in  this  case  sufficiently  state  the 
appellants'  case,  Ihe  nature  of  the  defense  pro- 
posed to  be  aided  by  the  discovery  sought  ? 
And  will  the  respondents  be  exposed  to  a  crim- 
inal prosecution  or  penalty,  if  they  answer  the 
interrogations  of  the  bill  affirmatively  ?  And 
is  the  discovery  material  ? 

The  bill  states  that  the  appellants  indorsed, 
in  blank,  a  promissory  note  drawn  by  Dowe 
&  Menzies,  payable  to  the  appellants,  or  their 
order,  for  $4,000  ;  that  the  note  was  immedi- 
ately delivered  to  Mancius,  who  became  the 
indorsee,  and  sole  proprietor  thereof  ;  that 
Brown,  a  clerk  to  Mancius,  is,  as  the  appellants 
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are  advised  by  counsel,  and  as  they  verily 
belfeve,  an  important  and  material  wimess  for 
them  on  the  trial  of  auy  suit  brought  on  the 
said  note,  and  that  they  have  a  good  and  sub- 
stantial defense  on  the  merits  against  the  said 
note,  as  they  are,  also,  advised  by  counsel, 
and  believe  ;  that  the  respondents,  combining 
and  confederating  together  how  to  injure  the 
appellants,  and  how  to  deprive  them  of  the 
testimony  of  Brown,  and  prevent  the  appel- 
lants from  establishing  their  defense  against  the 
said  note,  have  commenced  a  suit  thereon  in 
the  Supreme  Court,  in  the  names  of  both  the 
respondents  as  indorsees,  which  suit  is  at  issue; 
charging  that  the  consideration,  if  auy,  for 
which  the  note  was  transferred  by  Dowe  & 
Menzies,  was  paid  to  them  solely  by  .Mancius, 
and  that  Brown  paid  no  part  thereof,  and  had 
no  interest  therein;  and  that  if  Brown  has  now 
anv  interest  in  the  note,  it  was  after  the  com- 
mencement of  this  suit,  or  if  before,  it  was 
colorable,  and  in  contemplation  of  a  suit  on  the 
note ;  and  that  Brown's  name  was  thus  used  in 
the  said  suit  to  deprive  the  appellants  of  the 
benefit  of  his  testimony.  Of  these  facts  the 
bill  seeks  a  discovery  by  special  interrogations. 

To  this  bill  the  respondents  demurred,  and 
the  Chancellor  held  it  to  be  well  taken,  on  the 
ground  that  the  bill  showed  no  right  to  the 
discovery  ;  that  the  object  and  purpose  of  the 
discovery  was  not  disclosed,  that  it  might  be 
useless  or  frivolous,  and  that  it  might  enable 
the  appellants  to  convict  the  respondents  of  a 
crime,  or  subject  them  to  a  forfeiture. 
5i>9*]  *Bills  of  discovery  are  for  the  purpose 
of  gaining  a  knowledge  of  facts  within  the  priv- 
ity of  thedefeudant.aud  the  case  musU)e  so  far 
disclosed  as  to  enable  the  court  of  equity  to  see 
and  be  satisfied  that  the  ends  of  justice  require 
the  interposition  of  its  powers  ;  and  when  the 
facts  attempted  to  be  elicited  may  be  evidence 
in  a  court  of  law,  it  should  be  shown,  by  a  state- 
ment of  the  case,  that  the  facts  interrogated  to 
would  be  pertinent,  and  might  be  material,  and 
hence,  ordinarily,  the  case  must  be  so  far  stated 
as  to  show  the  relevancy  of  the  facts  intended 
to  be  drawn  forth. 

In  the  present  case,  no  facts  are  required  to 
be  answered  to  which  would  be  evidence  in 
the  trial  at  law  ;  for,  admitting  that  Mancius 
alone  paid  the  consideration  for  the  transfer  of 
the  note,  and  that  Brown  had  no  kind  of  inter- 
est in  it,  this  would  not  defeat  the  suit  at  law. 
It  might  still  be  prosecuted' in  their  joint 
names,  and  Brown  be  merely  a  trustee  in  part 
for  Maucius.  For  all  the  purposes  of  the  dis- 
covery sought,  the  bill  is  full  and  ample.  The 
appellants  seek  to  have  Brown  as  a  witness  for 
them  at  law,  on  the  ground  that  he  has  been 
wrongfully  made  a  party,  without  any  interest 
in  the  suit,  and  to  deprive  them  of  the  benefit 
of  his  testimony  ;  and  in  this  view,  as  they  ask 
for  no  facts  to  be  used  as  evidence  on  the  trial, 
it  was,  I  apprehend,  stating  enough  to  allege 
generally,  that  they  had  a  defense,  of  which 
the  respondents  sought  to  deprive  them,  by 
incapacitating  their  witness  from  testifying, 
by  the  contrivance  of  making  him  a  formal 
party  on  the  record. 

The  ordinary  rules  of  the  court  cannot  with 
propriety  be  applied  to  a  case  entirely  aside  of 
the  common  course  of  proceeding  ;  and  in  a 
case  of  such  novelty,  the  general  principles  on 
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which  discoveries  will  be  granted  can  only  be 
regarded  ;  and  those  principles  ought  to  be 
applied  to  a  new  case,  in  furtherance  of  jus- 
tice ;  and  it  seems  to  me  that  the  general  prin- 
ciple that  a  court  of  equity  will  aid  a  court  of 
law  in  the  compelling  a  discovery  of  facts  ma- 
terial to  the  defense  of  a  party,  applies,  with 
peculiar  force,  to  the  present  case  ;  for  we 
cannot  but  perceive  that  unless  Brown  be  so 
far  disengaged  from  his  present  situation,  as  a 
party  apparently  interested  in  the  suit  at  law, 
when  it  is  alleged  he  has  no  interest  in  it,  that 
gross  injustice  is  practiced,  *vvithout  [*OOO 
any  other  means  of  detecting  or  defeating  it. 
In  the  case  of  The  Bishop  of  London  v.  Fytclie, 
1  Br.  Ch.,  9(5,  Lord  Thurlow  said  that  case 
was  the  first  instance  of  a  demurrer  for  imma 
teriality ;  and  that  if  the  demurrer  was  to  a 
bill  where  the  matter  was  obviously  frivolous, 
the  court  might  interfere ;  and  that  where  a 
man  comes  for  a  discovery  of  evidence  mater- 
ial to  his  defense,  the  other  party  shall  not 
protect  himself  against  the  discovery,  unless 
he  can  show  himself  liable  to  penalties.  I  cite 
tbjs  case  to  show,  that  if  tl>e  appellants  have  a 
right  to  know  whether  Brown  has  an  interest 
in  the  note,  that  a  court  of  equity  will  not 
undertake  to  say  that  the  object  of  the  discov- 
ery may  be  immaterial  or  frivolous  ;  and  also 
to  show  that  a  Court  of  Chancery  will  not 
refuse  its  aid  upon  the  possibility  that  the  dis- 
covery sought  may  render  the  party  liable  to 
penalties. 

It  was  strongly  insisted  on  the  argument 
that  an  answer  by  the  respondents,  in  the 
affirmative,  to  the  interrogations  of  the  bill, 
would  subject  the  respondents  to  punishments 
and  penalties  for  maintenance  or  a  conspiracy. 
Maintenance  is  an  officious  intermeddling  in  a 
suit  that  in  no  way  belongs  to  one,  by  assisting 
either  party  with  money  or  otherwise,  lo  pro- 
secute or  defend  it ;  or.  strictly  speaking,  it  is 
the  assistance  of  another  person  in  a  law  suit, 
without  having  any  privity  or  concern  in  the 
subject.  (Wickhainv.  Conklin,  8  Johns.,  228.) 
There  does  exist  a  privity  between  Brown  and 
Mancius,  for  we  cannot  intend  that  Brown's 
name  is  used  without  his  consent,  and  he  can- 
not incur  the  penalties  of  maintenance,  for 
upholding  a  suit  in  which  he  is  a  party, although 
nominally  so  ;  for  by  the  indorsement  of  the 
note,  and  the  suit  by  the  respondents  as 
indorsees,  Brown  would  acquire  a  legal  title 
to  a  moiety  of  the  note,  and  would  be  a  trustee 
for  Mancius,  if  he  had  not  paid  any  part  of  the 
consideration  money  for  the  transfer. 

A  confederacy  between  two  or  more  persons 
to  injure  an  individual,  by  an  act  unlawful  or 
prejudicial  to  the  community,  is  a  conspiracy, 
and  is  punishable  as  such.  But  the  act  must 
be  unlawful  ;  ami  for  the  reason  already  given, 
it  is  not  an  unlawful  act,  punishable  as  a  crime, 
for  a  person  to  become  the  trustee  of  another 
for  the-  collection  of  a  note. 

*It  was  urged  that  the  discovery  [*6O1 
sought  mighfbe  for  the  purpose  of  proving, 
by  the  testimony  of  Brown,  that  the  note  was 
given  on  a  usurious  consideration  ;  but  no  part 
of  the  bill  leads  to  any  such  inquiry,  and  we 
are  not  at  liberty,  on  vague  conjecture,  to  pre- 
sume any  such  defense.  If  Brown  has  been 
joined  as  a  party  to  the  suit  at  law,  without 
any  interest  in  the  subject,  and  for  the  express 
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purpose  of  depriving  the  appellants  of  his  evi- 
•deuce,  it  would,  in  my  opinion,  form  no  objec- 
tion to  the  discovery  sought  for,  that  Brown 
might  prove  the  note  to  be  usurious. 

the  appellants  had  an  interest  in  Brown's 
testimony,  of  which  he  could  not  deprive  them 
by  any  act  of  his  ;  and  as  the  appellants  ask  no 
relief  from  the  Court  of  Chancery,  nor  a  dis- 
covery of  usury,  but  merely  seek  to  untram- 
mel  the  witness,  it  is  immaterial  to  the  discov- 
ery what  he  would  testify.  In  the  case  of  the 
Earl  of  Suffolk  v.  Green  et  al.,  1  Atk.,  449,  a 
bill  was  filed  to  perpetuate  the  testimony  of 
witnesses,  insisting,  among  other  things,  that 
a  bond  entered  into  by  the  plaintiff's  ancestor 
was  on  a  usurious  contract ;  the  defendant 
demurred,  for  that  the  bill  sought  to  subject 
him  to  a  penalty,  and  the  plaintiff  had  not 
offered  to  pay  what  was  really  due.  Lord 
Hardwicke  considered  the  demurrer  well 
taken,  as  regarded  the  charge  of  usury,  because 
it  would  subject  the  party  to  a  penalty  ;  but 
as  to  perpetuating  the  testimony,  he  held 
the  demurrer  to  be  bad,  for  the  plaintiff  was 
entitled  to  perpetuate  testimony,  notwith- 
standing his  not  offering  to  pay  what  was  due; 
and  he  said  a  man  may,  in  many  cases,  bring 
a  bill  to  perpetuate  testimony,  where  he  can- 
not bring  a  bill  for  relief  without  waiving  the 
penalty. 

In  principle,  the  object  of  the  present  bill  is 
analogous  to  the  case  decided  by  Lord  Hard- 
wicke. The  court  there  lent  its  aid  to  perpet- 
uate testimony  to  prove  usury  ;  and  here  the 
ground  of  the  bill  is  to  procure  the  testimony 
of  a  witness  made  a  party  for  the  improper 
purpose  of  depriving  the  appellants  of  his  evi- 
dence. 


If  the  facts  turn  out  to  be,  as  alleged,  that 
that  the  respondents  have  made  Brown  a  party 
to  prevent  his  being  a  witness,  without  his 
having  any  interest  in  the  note,  it  is  surely  an 
attempt  to  pervert  and  evade  justice ;  and  our 
laws  must  be  *deplorably  defective  if  f*($O2 
there  be  no  remedy  in  such  a  case.  I  am  fully 
satisfied  that  there  is  a  remedy,  and  that  the 
Court  of  Chancery  ought  to  have  entertained 
the  bill,  and  compelled  an  answer  to  it.  It 
has,  indeed,  been  .insisted  that  if  the  respond- 
ents answer,  and  admit  the  facts  stated  in  the 
bill,  that  then  Brown  cannot  be  made  a  wit- 
ness, so  long  as  he  remains  a  party  to  the  rec- 
ord. 

I  will  not  anticipate  the  opinion  of  the  Su- 
preme Court  on  that  point,  further  than  to  say, 
that  there  must  be  some  method  of  making 
Brown  a  witness,  if  he  has  no  interest  in  the 
suit  at  law,  except  what  he  has  acquired  after 
the  appellants  became  entitled  to  his  testi- 
mony. 

I  am  of  opinion  that  the  decree  of  the  Court 
of  Chancery  ought  to  be  reversed. 

This  being  the  opinion  of  the  court  (BOWNE, 
Senator,  dissenting),  it  was,  thereupon,  ordered, 
adjudged  and  decreed,  that  the  decree  of  the 
Court  of  Chancery  be  reversed,  &c. 

Decree  of  reversal. 

Reversing— 3  Johns.  Ch.,  45. 

Distinguished— 4  Edw.,  629. 

Cited  in— 1  Sand.  Ch.,  100;  26  Hun,  169;  25  How. 
Pr.,  530 ;  52  How.  Pr.,  40t ;  53  How.  Pr.,  171 ;  1  Abb. 
N.  C.,  485;  2  Abb.  N.  C.,  157;  5  Abb.  N.  C.,  171;  1  Rob., 
688 ;  44  Super.,  312 ;  7  Daly,  244. 


residue  of  the  Gases  in -Error,  for  1819, 
will  appear  in  the  next  volume. 
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RULES  OF  THE  COURT  OF  ERRORS. 


SEPTEMBER  18,  1818. 

I.  THE  plaintiff  in  error  shall  cause  the  writ 
of  error,  with  the  transcript  of  the  judgment 
or  proceedings  on  which  the  writ  of  error  is 
founded,  to  be  returned  pursuant  to  the  direc- 
tions of  the  Statute,  or  lose  the  benefit  of  the 
said  writ,  unlesa  this  court  shall  see  cause  to 
allow  such   plaintiff    a   further  day  for  that 
purpose. 

II.  If  the  plaintiff  in  error  shall  allege  dimi- 
nution of  the  record,  it  shall  be  done  on  the 
day  the  writ  of  error  shall  be  returned,  or 
within  eight  days  thereafter,  and  shall  there- 
upon apply  to  the  clerk  of  this  court  for  a 
certiorari,  to  certify  the  diminution  alleged, 
which  the  clerk  shall  issue,  of  course,  without 
special  order,  which  certiorari  the  plaintiff  in 
error  shall  cause  to  be  duly  returned  within 
twelve  days,  or  shall  lose  the  benefit  thereof, 
unless  this  court  shall  see  cause  to  allow  a 
further  day  for  that  purpose. 

III.  That  the  plaintiff  in  error,  on  the  day 
the  writ  of  error  shall   be  returned,  with  the 
transcript    of   the    record,  or  proceedings,  if 
diminution  shall  not  be  alleged,  and  if  diminu- 
tion shall  be  alleged,  then  on  the  return  day 
of  the  certiorari,  shall  assign  errors,  and  file 
the  same  with  the  clerk,  or,  in  default  there- 
of, the  plaintiff  in  error  shall  lose  the  benefit 
of  the  writ,  unless  this  court  shall  see  cause 
to  allow  further  time   for  that  purpose ;  and 
the  defendant  in   error  may,  thereupon,   on 
motion,   obtain   an  order  that  such   writ    of 
error  be  dismissed  with  costs  to  be  taxed. 

IV.  Tliiit  when  the  plaintiff  in  error  shall 
have  filed   an  assignment  of  errors  with  the 
6O4*J  clerk  of  this  court,  an  order  *may  be 
thereupon  entered  by  the  plaintiff  in  error,  as 
of  course,  for  the  defendant  to  join  in  error  in 
eight  days  after  the  service  of-  a  copy  thereof, 
or  be  precluded  ;  and  if  the  defendant  in  error 
shall  not  comply  with  the  said  order,  he  shall 
be  precluded  from  joining  in  error,  and  the 
plaintiff  in  error  may  take   judgment  by  de- 
fault. 

V.  That  in  every  cause  upon  a  writ  of  error, 
the  plaintiff  in  error  shall  make  a  case  for  the 
use  of  this  court  on  the  argument  thereof,  and 
furnish  to  each  member  of  this  court  a  printed 
copy  of  such  case,  on  or  before  the  day  of 
hearing;  or,  in  default  thereof,  the  plaintiff 
in  error  shall  not  be  heard  in  support  of  the 
errors  assigned. 

VI.  The  case  to  be  made  and  printed  upon 
a  writ  of  error,  shall  consist  of  the  record  or 
proceeding  upon  which  the  writ  is  brought, 
and  the  errors  assigned,  to  which  each  party 
may  add   briefly  the  points  or  reasons  upon 
which  they  intend  to  rely  in  argument. 

VII.  That  in  cases  of  appeals,  the  petition 
of  appeal  addressed  to  this  court,  shall  be  fik-d 
in  the  office  of  the  register  orassistant  register, 
with  whom  the  decree  or  order  appealed  from 
shall  have  been  entered  ;  which  pelition  when 
filed  in  the  recess  of  this  court,  shall  pray  that 
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the  decree,  decretal  or  other  order  appealed1 
from,  may  be  sent  to  this  court  on  the  first 
day  of  the  next  session  thereof  ;  and  when 
filed  during  the  sitting  of  this  court,  the  same 
shall  pray,  that  the  decree,  decretal  or  other 
order  appealed  from,  may  be  sent  tothiscpurt 
without  delay. 

VIII.  That  in  every  such  petit  ion  of  appenl, 
it  shall  be  sufficient  to  set  forth  the  decree,  de- 
cretal or  other  order  appealed  from,  without 
reciting  the  pleadings  in  the  cause,  and  stating 
that  the  said  decree,  decretal  or  other  order, 
so  appealed  from,  or  some  part  thereof  (speci- 
fying what  part  or  parts),  is  erroneous,  and 
that  the  same  ought  to  be  reversed  or  modified, 
as  the  case  maybe. 

IX.  That  the  officer  of  the  Court  of   Chan- 
cery, with  whom  such  petition  of  appeal  shall 
be  filed,  shall  make,  and  annex  to  the  said  pe- 
tition of  appeal,  the  decree,  decretal  or  other 
order  appealed  from,  and  such  other  orders  as 
may  be  required  to  be  returned  to  this  court, 
without  any  of  the  pleadings,  proofs  and  ex- 
hibits in   the  cause ;   and  in  case  the  cause 
*had  been  set  down  for  hearing,  and  [*(>OI> 
heard  prior  to  the   decree  or    order  appealed 
from,  then  he  shall  cause  to  be  annexed,  also, 
a  copy  of  the  minutes  taken  by  the  register  or 
assistant  register,  respecting  what  was   read 
or  used  in  the  court  below,  or  offered  and  over- 
ruled on  objection,  or  admitted  at  the   hear- 
ing ;  authenticated  copies  of  which  pleadings, 
proofs  and  exhibits,  or  such  of  them  as  may 
be  relied  on  by  either  party,  shall  be  produced 
at  the  hearing  by  the  parties. 

X.  That  the  party  appearing  shall,  in  every 
case,  cause  the  petition  of  appeal,  with  the 
matter  to  be  annexed  to  the  same,  as  aforesaid, 
to  be  brought  into  this  court,  and  filed  with 
the  clerk  thereof  by  the  clay  mentioned  in  such 
petition,  or  when  duly  prepared  by  the  officer, 
as  before  directed  ;  or,  in  default  thereof,  shall 
lose  the    benefit   of  such  appeal,  unless   this 
court  shall  see  cause  to  allow  a  further  day 
for  that  purpose. 

XI.  That,  on  the  petition  of  appeal  being 
filed,  as  aforesaid,  the  appellant  may,   there- 
upon, as  of  course,  obtain  an   order  for  the 
respondent  to  answer  the  petition  of  appeal, 
in  eight  days  after  service  of  a  copy  thereof, 
or  be  precluded  ;  and  if  the  respondent  shall 
not  comply  with  the   said  order,  he  shall   be 
precluded  from  answering  the  petition  of  ap- 
peal, and  the  appellant  may  proceed  to  take 
such  decree  as  tlie  case  may  require. 

XII.  That  previous    to  any    argument    of 
counsel  upon  any  appeal,  a  state  of  the  case 
of  each  party,  as  it  appears  on  the  pleadings 
and  proofs,  and  to  be  signed  by  their  respect- 
ive counsel,  shall  be  delivered  to  each  member 
of  the  court. 

XIII.  That  in  cases  of  writs  of  error,  the 
attorneys  for  the  parties  respectively,  and  in 
case-8  of  appeals,  the  solicitor  for  the  respect- 
ive parties,  in  the  courts  below,  shall  be  deemed. 
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the  attorneys  and  solicitors  for  them  respect- 
ively, in  all  the  proceedings  on  such  writs  of 
error,  or  appeals  in  this  court,  under  these 
rules,  unless  a  new  attorney  or  solicitor  shall 
have  been  employed  in  this  court,  and  notice 
thereof  given. 

XIV.  That  all  causes  which  have  been  put 
at  issue  in  this  court,  and  ready  for  argument, 
but  not  argued  during  the  session  theroof ,  and 
6OO*]  consequently   continued  to  the  *next 
session,  shall  be  deemed  to  be  set  down  for 
argument  for  the  first  day  of  such  next  session; 
and  the  clerk  of  this  court  shall   make  a  list 
thereof,  arranging  them  in  the  order  in  which 
the  joinder  in  error  or  answer  to  the  petition  of 
appeal  therein  was  filed  ;   and  a  list  of  all 
causes,  whether  on  writs  of  error  or  appeal, 
which  shall  be  put  at  issue  during  the  session 
of  this,  court,  shall,  in  like  manner,  be  made 
by  the  clerk,  and  added  to  the  list ;  and  when 
this  court   shall  be  ready  to  proceed  to  the 
hearing  of  causes,  the  same  shall  be  called  in 
the  order  in  which  they  stand  on  the  list. 

XV.  When    any  cause   put    in    the  list  as 
aforesaid,    shall  have  been  twice  called,  and 
passed,  in    consequence    of    the    plaintiff  in 
error  or  appellant,   not  being  in  readiness  to 
proceed  with   the   argument  thereof,  the  de- 
fendant in  error  shall  be  entitled  to  a  judg- 
ment of  non  pros,  of  the  writ  of  error,  and  the 
respondent  to  a  decree  dismissing  the  appeal, 
as  the  case  may  5e,   with  costs,  unless  this 
court,  on  good  "cause  shown,  shall  otherwise 
order. 

XVI.  That  the  remittitur,  in  case  of  a  writ 
of  error,  shall  contain  a  copy  of  the  judgment 
of  this  court,   annexed  to  the  writ  of  error, 
and  the  transcript  of  the  record  of  proceedings, 
as  brought  into  this  court,  under  the  seal  of 
this  court,  and  signed  by  the  clerk   thereof  : 
and  the  remittitur,  in  case  of  an  appeal,  shall 
contain  a  copy  of  the  decree  or  order  of  this 
court,  annexed  to  the  petition  of  appeal,  and 
the  matters  thereto  annexed,  as  brought  into 
this  court,  under  the  seal  of  this  court,  and 
signed  by  the  clerk  thereof. 

XVII.  That  all  costs  awarded  by  this  court, 
in  causes  upon  writs  of  error  or  appeal,  shall 
be  taxed  by  the  Chancellor  or  a  judge  of  the 
Supreme  Court,  and  inserted  in  the  judgment 
of  this  court,  and  form  part  of  the  remittitur, 
for    whicli    costs   the    Supreme  Court    shall 
award  execution  according  to  the  course  of 
that  court ;  and  all  costs  awarded  by  this  court 
in  cases  upon  appeals,  shall   be  taxed  in  like 
manner,  and  the  court  shall  award  execution 
.for  the  same,  or  enforce  payment  thereof,  ac- 
cordingto  the  course  and  practiceof  that  court. 

XVIII.  That  no  member  of  this  court  shall, 
as  attorney,  solicitor  or  counsel,  be  concerned 
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in,  or  argue  any  cause  in  this  court,  either 
upon  error  or  appeal,  unless  *such  [*6O7 
member  was,  without  reference  to  this  court, 
actually  retained  and  employed  in  the  cause 
in  the  court  below,  before  the  judgment  or 
decree  on  which  the  writ  of  error  or  appeal  is 
founded  was  rendered  ;  provided  however, 
that  this  rule  shall  not  extend  to  causes  in 
which  any  member  of  this  court  was  actually 
retained  as  attorney,  solicitor  or  counsel,  pre- 
vious to  the  adoption  thereof. 

XIX.  That  at  the  hearing  of  causes  on  ap- 
peal or  writs  of  error,  not  more  than  one  coun- 
sel shall  open  the  argument,  and  no  more  than 
two  counsel  shall  answer,  and  no  more  than 
one   counsel  shall  reply  or  close,   except  in 
special  cases  on  appeal,  where  there  are  dis- 
tinct parties  on  the  same  side  having  distinct 
interests  in  question. 

XX.  That  special  motions  shall  require  a 
notice  to  the  opposite  party  of  such  motion, 
to  be  duly  served,  two  days,  at  least,  before 
the  motion  is  to  be  made. 

XXI;  That  in  all  cases  on  error  and  appeal 
brought  into  this  court,  the  judges,  in  cases 
of  writs  of  error,  and  the  Chancellor,  in  cases 
of  appeal,  shall  give  the  reasons  for  their 
judgment  or  decree,  immediately  after  the 
reading  of  the  record  or  decree,  and  before 
any  counsel  in  the  cause  is  heard. 

XXII.  That  when  an  appeal  from  any  de- 
cree of  the  Chancellor  shall  be  heard  in  this 
court,  the   Chancellor  may  state  his  ppinion 
upon  every  matter  that  shall  arise  on  such 
hearing,  but  shall  not  have  a  voice  in  the  de- 
cision of  the  court  on  any  question  whatever 
arising  on  such  appeal ;  and  that  when  a  cause 
shall    be  brought  into  this  court  by  a  writ  of 
error  on  the  question  of  law  in  a' judgment  of 
the  Supreme  Court,  the  judges  of  such  court 
may  severally  state  their  opinions  upon  every 
matter  that  may  arise  on  such   hearing,  but 
shall   not  have  a  voice  in  the  decision  of  the 
court  on  any  question  whatever  arising  in  the 
cause  so  brought  into  this  court. 

XXIII.  That  hereafter  it  shall  be  the  duty  of 
the  appellant, or  plaintiff  in  error,  in  this  court, 
to  deliver  a  copy  of  the  opinion  of  the  Chan- 
ceUor  or  Supreme  Court  to  each  member,  as 
an  appendix  to  his  case,  previous  to  the  argu- 
ment thereof. 

*XXIV.  That  in  cases  not  already  [*6O8 
provided  for,  the  practice  of  this  court  shall 
be  similar  to  the  practice  of  the  Court  of  Ex- 
chequer Chamber  in  England  ;  and  that  on 
appeals  it  shall  be  conformable  to  that  of  the 
House  of  Lords  in  England,  when  sitting  as  a 
Court  of  Appeals,  until  further  order  ;  and 
that  all  former  rules  made  by  this  court  rela- 
tive to  its  practice  be  vacated. 
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BROWN  v.  CHILDS,  Attorney. 

Practice — Suits  against  Attorneys. 

In  suits  against  attorneys,  whether  the  same  be 
<;ouimenced  by  writ,  or  by  bill,  the  service  of  the 
•declaration  and  notices  of  subsequent  proceedings 
must  be  personal. 

MR.  FOOT,  for  the  defendant,  moved  to 
set  aside  the  default  entered  in  this  cause 
And  all  subsequent  proceedings,  on  the  ground 
of  irregularity.  The  suit  was  commenced  by 
a  capias  ad  rexp.  The  declaration  and  notice 
and  rule  to  plead  were  served,  by  putting  the 
same  up  in  the  clerk's  office,  as  in  ordinary 
cases,  there  being  no  notice  of  any  attorney 
being  employed  by  the  defendant,  or  that  he 
intended  to  defend  the  suit. 

Mr.  Foot  contended  that  the  defendant,  being 
himself  an  attorney  of  the  court,  was  entitled 
to  be  personally  served  with  all  notices,  &c. 

Mr.  Clark,  contra,  insisted  that  since  the 
Act  (1  N.  R.  L.,  416,  sess.  36,  ch.  48,  sec.  12) 
allowed  attorneys  and  other  officers  of  the 
•court  to  be  arrested  and  held  to  bail  on  mesne 
process,  they  were  put  on  the  same  footing 
with  ordinary  persons  In  the  cases  in  which 
the  court  had  decided  that  the  service  must  be 
personal  on  the  attorney,  the  proceeding  was 
by  bill,  not  by  writ.  (Bridgeport  Bank  v. 
Sherwood,  16  Johns.,  43  ;  Backus  v.  Rogers,  8 
Johns.,  346.) 

2*]  *Per  Curiam.  When  an  attorney  is 
sued  by  writ,  he  is  entitled  to  personal  service 
of  all  notices,  &c.,  in  the  same  manner  as  if  he 
was  sued  by  bill.  We  see  no  reason  for  any 
distinction  in  this  respect.  We  should  grant 
the  motion,  if  a  term  had  not  intervened  since 
the  default  was  entered.  The  application  on 
the  part  of  the  defendant  ought  to  have  been 
made  at  the  last  term,  and  we  must,  therefore, 
•deny  the  motion. 

Motion  denied. 
Cited  in— 1  Cow.,  168 ;  1  Wend..  33. 


HALLENBACK  v.  WHITAKER. 

Practice — Affidavit  before  Partner  of  Defendant's 
Attorney. 

An   affidavit  taken   before  a   commissioner,   an 
-attorney  of  this  court,  and  who  was  a  partner  in 
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business  with  the  attorney  of  the  defendant,  was 
allowed  to  be  read,  as  he  was  not  named  on  the  rec- 
ord as  an  attorney  in  the  cause. 

Citation— 12  Johns.,  340. 

MR.   T.    SEDGWICK,   for  the  defendant, 
moved  for  judgment  as  in  case  of  non- 
suit, for  not  proceeding  to  trial,  &c. 

Mr.  Townsend,  contra,  objected  that  the 
affidavit,  on  which  the  motion  was  founded, 
was  taken  before  an  attorney  of  the  court,  as 
commissioner,  who  was  a  partner  of  the 
defendant's  attorney,  in  the  practice  of  the 
law  as  attorneys.  He  cited  Taylor  v.  Hatch, 
12  Johns.,  340. 

Per  Curiam.  The  Commissioner,  Mr.  Mat- 
thews, before  whom  the  affidavit  was  taken, 
does  not  appear  as  the  attorney  in  this  cause, 
as  his  name  is  not  on  the  record.  Though  he 
may  be  a  partner  with  the  defendant's  attor- 
ney, in  the  profits  of  his  business,  as  he  is  not 
the  attorney  on  record,  in  this  cause,  we  think 
the  case  does  not  come  within  that  of  Taylor 
v.  Hatch. 

The  objection  cannot,  therefore,  be  allowed. 

Cited  in— 2  Paige,  327 :  3  How.  Pr.,  221;  4  How.  Pr., 
153 ;  9  How.  Pr.,  67. 


*SQUIRES  ET  ux.  v.  MALLORY.    [*3 

Practice  —  Special   Plea  —  Replication  —  Notice  of 
Trial  —  Defendant    Cannot  Amend    Without 

Costs. 

Where  the  defendant  pleads  a  special  plea,  to 
which  the  plaintiff  replies,  and  takes  issue,  and  gives 
notice  for  trial  at  the  next  circuit,  the  defendant 
cannot,  thoujrh  within  twenty  days  after  service  of 
the  plea,  amend  it,  of  course,  without  costs,  under 
the  8th  rule  of  April,  1796. 


was  an  action  of  debt,  on  a  judgment 
J.  in  the  Court  of  C.  P.  of  Genesee  County, 
to  which  the  defendant  pleaded  satisfaction, 
setting  forth  certain  proceedings  in  the  suit 
material  to  the  plea  ;  among  others,  the  issu- 
ing of  the  capia*  ad  reapondendum  in  the  orig- 
inal action,  which  was  alleged  to  have  been 
sued  out  on  the  5th  February,  1819.  The  plea 
was  served  on  the  13th  or  *14th  June,  and  a 
replication  was  put  in  on  the  15th  June,  taking 
issue  on  the  averment  in  the  plea,  and  denying 
that  the  capias  ad  respondtndum  issued  on  the 
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5th  February,  1819.  A  notice  of  trial  for  the 
next  Genesee  Circuit,  was,  at  the  same  time, 
served  on  the  defendant's  attorney.  On  the 
1st  July,  and  within  twenty  days  after  service 
of  the  plea,  the  defendant's  attorney,  discover- 
ing his  mistake,  amended  his  plea,  by  stating 
the  suing  out  of  the  capias  ad  respond&ndum  to 
be  on  the  6th  February,  1819,  and  served  an 
amended  plea,  accordingly,  on  the  plaintiff's 
attorney,  who.  disregarding  the  amended  plea, 
took  an  inquest  by  default,  on  the  issue  as 
joined,  at  the  Circuit,  on  the  2d  of  July.  The 
defendant's  attorney, conceiving  it  to  be  irregu- 
lar, declined  to  appear  on  the  trial. 

Mr.  Parker,  for  the  defendant,  now  moved 
to  set  aside  the  inquest  taken  at  the  Circuit, 
and  all  subsequent  proceedings,  with  costs. 

Mr.  T.  Sedgwick,  contra. 

Per  Curiam.  Unless  there  was  a  demurrer 
to  the  plea,  the  defendant  could  not  have 
amended,  under  the  8th  rule  of  April  Term, 
1796.  Here  the  plaintiff  had  taken  issue  on 
the  plea,  and  the  defendant  could  not,  under 
the  rule,  amend,  as  of  course,  without  costs. 
The  motion  must  be  denied. 

Motion  denied. 

Cited  in— 7  Cow.,  165 :  31  Miss.,  617. 


4*]  *THE  UNITED  STATES  OF  AMERICA 
LATHROP. 

State  Courts  —  Jurisdiction  Doe*  not  Include 
Penal  Laws  of  the  U.  8.  —  Selling  Liquors 
without  U.  8.  License. 

A  State  Court  has  no  jurisdiction  of  criminal 
offenses  against  the  United  States,  nor  of  the  penal 
laws  of  the  United  States  ;  nor  can  such  jurisdiction 
be  conferred  upon  them  by  an  Act  of  Congress. 

An  action  for  the  penalty  incurred  by  selling 
spirituous  liquors,  without  a  license,  contrary  to 
the  Act  of  the  2d  of  August,  1813  (13th  Cong.,  1st 
sess.  ch.  38),  cannot,  therefore,  be  brought  in  this 
court. 

Citations—  Act.  13  Cong.,  sess.  1.  ch.  38  ;  1  Wheat., 
330.  337;  14  Johns.,  339;  Act  Cong.,  Sept.  24,  1789, 
sess.  9,  11  ;  Act  Cong.,  Aug.  2,  1813  r  U.  S.  Const., 
art.  3,  sec.  1  :  1  Wheat.,  3(M  ;  Federalist,  Vol.  II.,  p. 
243  ;  2  Va.  Cas.,  34. 


was  an  action  of  debt  brought  in  this 
-  court,  to  recover  a  penalty  of  $150,  under 
the  Act  of  Congress,  passed  the  2d  of  August, 
1813  (13th  Cong.,  sess.  1,  ch.  38),  entitled, 
"  An  Act  for  Laying  Duties  on  Licenses  to 
Retailers  of  Wines,  Spirituous  Liquors,  and 
Foreign  Merchandise,"  for  selling,  by  retail, 
spirituous  liquors,  without  license,  contrary  to 
the  provisions  of  the  said  Act. 

The  defendant  pleaded  to  the  jurisdiction  of 
this  court,  alleging,  that,  under  the  Constitu- 


NOTE.— Jurisdiction  of  State  courts  under  laws  of 
Congress. 

The  authorities  on  this  subject  are  not  entirely 
uniform.  The  doctrine  that  while  Congress  cannot 
compel  State  courts  to  exercise  jurisdiction  under 
its  laws,  it  can  authorize  them  to  do  so,  is  supported 
by  some  authorities.  See  Prigg  v.  Com.  Pa.,  16  Pet., 
539 ;  Buckwalter  v.  U.  S.,  11  S.  &.  R.,  193. 

In  support  of  the  doctrine  that  Acts  of  Congress, 
giving  State  courts  jurisdiction  of  suits  of  federal 
penal  laws,  are  unconstitutional,  see  Ely  v.  Peck, 
7  Conn.,  239;  Haney  v.  Sharp.  1  Dana,  442 ;  Davison 
v.  Cbamplin.  7  Conn.,  244;  Jackson  v.  Rose,  2  Va. 
Cas.,  34.  Compare  1  Kent  Com.,  403;  State  v.  Bu- 
chanan, 5  Har.  &  J.,  317. 
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tiou  and  laws  of  the  U.  S.,  the  action  ought  to- 
have  been  brought  in  the  District  Court  of  the 
U.  S. ,-  for  the  Southern  District  of  N.  Y.  and 
not  in  this  court. 

*The  plea  was  as  follows :  "That  this  court  [*4r 
here  ought  not  to  take,  nor  will  take,  cogni- 
zance of  the  plea  aforesaid,  because  he,  the  said 
D.  Lathrop,  says  that  the  said  State  of  N.  Y. 
is  one  part,  or  member,  of  the  said  U.  S.,  in 
the  said  declaration  mentioned,  and  within- 
and  under  the  Constitution,  laws  and  govern- 
ment of  the  same  :  and  that  the  said  U.  S.  are 
divided  into  districts,  and  the  State  of  N.  Y. 
composes  two  of  the  said  districts,  for  the 
more  convenient  transaction  of  business  in  the 
courts  of  the  U.  S.,  one  of  which  said  two  dis- 
tricts is  called  the  Southern  District  of  N.  Y., 
and  within  which  said  last-mentioned  district, 
the  said  County  of  Albany  is  contained  :  and 
the  said  D.  L.  further  says,  that  within  the 
said  Southern  District  of  N.  Y.,  there  is,  and 
at  the  time  of  the  exhibition  of  the  bill  of  the 
said  U.  S.  in  this  behalf,  and  long  before  tliat 
time,  was,  a  Circuit  Court  of  the  U.  S. ,  called 
a  District  Court,  holden  for  the  Southern  Dis- 
trict of  N.  Y.,  before  the  judges  assigned  to- 
hold  the  said  court,  in  the  said  Southern  Dis- 
trict of  N.  Y.:  and  that  all  and  singular, 
pleas,  suits  or  actions,  for  penalties  and  for- 
feitures incurred  under  the  laws  of  the  U.  S.,. 
to  which  the  U.  S.  are  parties,  arising  within, 
the  said  Southern  District  of  N.  Y.,  are.  and 
at  the  time  of  the  exhibition  of  the  said  bill 
were,  and  of  right  ought  to  be,  pleaded  and 
pleadable  within  the  said  District  Court  of  the 
U.  S.,  holden  in  and  for  the  said  Southern  Dis- 
trict, before  the  judges  thereof,  for  the  time 
being  :  and  not  in  the  court  before  the  justices 
of  the  people  of  the  State  of  N.  Y.,  of  the 
Supreme  Court  of  Judicature  of  the  same  peo- 
ple ;  and  that  he,  the  said  D.  L.,  at  the  time 
of  exhibiting  the  said  bill,  and  before,  was, 
and  from  thence  hitherto  has  been,  resident 
and  commorant  within  the  same  Southern  Dis- 
trict of  N.  Y.,  that  is  to  say,  at  the  City  of 
Albany,  in  the  County  of  Albany  aforesaid, 
where  the  said  offense,  charged  in  the  said 
declaration,  is  alleged  to  have  been  committed;, 
and  this  he  is  ready  to  verify  to  the  said  court 
here;  and  wherefore,  since  the  cause  of  action 
aforesaid  arose  within  the  said  Southern  Dis- 
trict of  N.  Y.,  within  and  under  the  govern- 
ment, Constitution,  and  laws  of  the  said  U.  S., 
and  for  penalties  and  forfeitures  incurred 
under  the  laws  of  the  U.  S.,  and  to  which  the 
said  U.  S.  are  a  party,  and  of  which  the  said 
District  Court,  for  the  said  Southern  District 
of  N.  Y.,  *has  exclusive  original  cogni-  [*4 
zance,  the  said  defendant  prays  judgment,  if  the 
said  Supreme  Court  of  Judicature  of  the  peo- 
ple of  the  State  of  N.  Y.,  before  the  justices  of 
the  said  people,  holden  under  and  in  virtue  of 
the  laws  and  Constitution  of  the  State  of  N. 
Y.,  here,  will,  or  ought,  to  have  further  cog- 
nizance of  the  plea  aforesaid."  To  this  plea 
there  was  a  demurrer  and  joinder. 

Mr.  Fisk,  in  support  of  the  demurrer  to  this 
plea,  contended  that  this  court  had  jurisdic- 
tion of  the  cause.  By  the  Act  of  Congress  (13th 
Cong.,  sess.  1,  ch.  38,  sec.  5),  passed  August 
2,  1813,  and  the  Act  (13th  Cong.,  sess.  3,  ch. 
100),  passed  March  3, 1815  (see  Colvin's  ed.  of 
L.  U.  8.,  Vol.  IV.,  pp.  611  and  854),  jurisdic- 
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tion  is  given  to  the  State  Courts,  who  are 
authorized  to  take  cognizance  of  all  com- 
plaints, suits  and  prosecutions  for  taxes  du- 
ties, fines,  penalties  and  forfeitures,  arising 
and  payable  under  the  Act  of  August  2,  1818, 
or  any  Act  of  Congress,  to  be  passed  for  the 
collection  of  any  direct  tax  or  internal  duties 
of  the  U.  S.  By  the  Judiciary  Act  of  the  U. 
8.  (1st  Cong.,  scss.  1,  ch.  20,  sees.  9,  11),  the 
district  courts  of  the  U.  S.  have  cognizance 
concurrent  with  the  State  Courts,  of  all  suits 
at  common  law,  when  the  U.  S.  sue,  and  the 
matter  in  dispute  amounts  to  the  sum  or  value 
of  $100  ;  and  the  circuit  courts  of  the  U.  S. 
have  original  cognizance  concurrent  with  the 
courts  of  the  several  states,  of  all  suits  of  a 
civil  nature,  at  common  law  or  in  equity, 
where  the  matter  in  dispute  exceeds  the  sum 
or  value  of  $500,  and  the  U.  S.  are  plaintiffs  or 
petitioners.  What  was  the  true  understand- 
ing of  the  2d  section  of  the  3d  Article  of  the 
Constitution  of  the  U.  S.,  relative  to  the 
judicial  power,  may  be  seen  by  the  exposition 
given,  at  the  time,  by  one  of  the  members  of 
the  Convention  who  framed  the  Constitution, 
and  who  WHS,  also,  a  learned  and  able  jurist. 
(Here  the  counsel  read  from  the  Federalist, 
No.  82,  of  the  letters  of  Publius,  written  by 
Gen.  Hamilton.)  And,  in  conformity  to  this 
construction,  it  had  been  the  uniform  prac- 
tice, since  the  adoption  of  the  Constitution  of 
the  U.  S.,  for  suits  to  be  brought  by  the  U.  S. 
in  the  courts  of  the  several  states.  In  the  case 
of  the  U.  8.  v.  Dodge,  14  Johns.,  95,  which 
was  an  action  of  debt,  on  a  bond  given  by  the 
defendant,  for  the  payment  of  duties  to  the 
Collector  of  the  District  of  •  Champlain,  pur- 
suant to  the  Act  of  Congress  of  March  2,  1799, 
this  court  said  that  they  could  not  see  how 
any  doubt  could  exist  on  the  question  of  juris- 
diction, and  accordingly  gave  judgment  for 
the  plaintiffs.  Where  there  has  been  a  con- 
temporary exposition  of  the  Constitution  prac- 
ticed and  acquiesced  under  for  a  period  of 
years,  and  from  the  very  commencement  of 
the  judicial  system,  it  fixes  the  construction, 
which  ought  not,  afterwards,  to  be  questioned 
or  disturbed.  (Stuart  v.  Laird,  1  Cr.,  299.) 

Mr.  I.  Hamilton,  contra.  By  the  Constitution 
of  the  U.  S.,  Art.  3,  sec.  1,  it  is  declared  that 
4*]  the  judicial  power  of  the  U.  S.  shall  *be 
vested  in  a  Supreme  Court,  and  in  such  infe- 
rior courts  as  Congress  shall,  from  time  to 
time,  ordain  and  establish.  The  judges,  both 
of  the  supreme  and  inferior  courts,  are  to  hold 
their  offices  during  good  behavior ;  and  they 
are  to  receive,  at  stated  times,  a  compensation 
for  their  services,  which  is  not  to  be  dimin- 
ished during  their  continuance  in  office.  The 
2d  section  prescribes  and  defines  the  extent  of 
the  judicial  power.  The  6th  Article  declares 
that  the  Constitution  and  law  of  the  U.  S., 
made  in  pursuance  thereof,  and  all  treaties, 
&c.,  shall  be  the  supreme  law  of  the  land,  by 
which  the  judges  in  every  State  are  to  be 
bound  ;  and  the  8th  section  of  the  1st  Article 
declares  that  Congress  shall  have  power  to 
constitute  tribunals  inferior  to  the  Supreme 
Court.  By  the  9th  and  10th  Articles  of  the 
Amendments  to  theConstitution.it  is  declared 
that  the  enumeration  in  the  Constitution  of 
certain  rights,  shall  not  be  construed  to  deny 
or  disparage  others  retained  by  the  people  ; 
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and  that  the  powers  not  delegated  to  the  U. 
S.,  by  the  Constitution,  nor  prohibited  by  it, 
are  reserved  to  the  states  respectively,  or  to 
the  people. 

By  the  Constitution  of  this  State  (Art.  24, 
25),  the  judges  are  to  hold  their  offices  during 
good  behavior,  or  until  they  shall  have 
respectively  attained  the  age  of  sixty  years ; 
and  they  cannot,  at  the  same  time,  hold  any 
other  office,  except  as  delegates  to  Congress  on 
special  occasions. 

Have  not  the  people  of  the  U.  S.,  by  the 
Constitution,  made  an  express  grant  of  the 
whole  judicial  power  ?  Is  not  that  grant  ex- 
clusive ?  Can  Congress  vest  it  elsewhere  ? 

In  the  case  of  Marbury  v.  Madiwn,  1  Cr., 
137-174,  Chief  Justice  Marshall,  in  delivering 
the  opinion  of  the  court,  says  it  was  not  the 
intention  of  the  Constitution  to  leave  it  to  the 
discretion  of  the  Legislature  to  apportion  the 
judicial  power  between  the  supreme  and  infe- 
rior courts  according  to  the  will  of  that  body. 
"If  Congress,"  says  he,  "remains  at  liberty 
to  give  this  court  appellate  jurisdiction,  where 
the  Constitution  has  declared  their  jurisdiction 
shall  be  original ;  and  original  where  the  Con- 
stitution has  declared  it  shall  be  appellate;  the 
distribution  of  jurisdiction,  made  in  the  Con- 
stitution, is  form  without  substance."  This 
language  may  be  applied  with  great  force  to 
the  present  case.  If  Congress  remains  at  lib- 
erty to  vest  the  judicial  power  of  the  U.  S.  in 
the  State  Courts,  which  power  the  Constitu- 
tion has  declared  shall  be  vested  in  the  Courts 
of  the  U.  S. ;  if  Congress  is  at  liberty  to  declare 
that  the  State  Courts  shall  have  jurisdiction 
of  causes  where  the  U.  S.  is  a  party,  when  the 
Constitution  has  declared  that  the  jurisdiction 
of  the  U.  S.  Courts  shall  extend  to  controver- 
sies to  which  the  U.  S.  is  a  party — then,  in  the 
language  of  Chief  Justice  Marshall,  the  distri- 
bution of  jurisdiction  made  by  the  Constitu- 
tion is  form  without  substance.  And  further, 
to  use  the  language  of  that  learned  judge, 
"affirmative  words  are  often,  in  their  opera- 
tion, negative  of  other  objects  than  those 
affirmed  ;  and  in  this  *case,  a  negative  [*4 
or  exclusive  sense  must  be  given  to  them,  or 
they  have  no  operation  at  all." 

In  the  case  of  Martin  v.  Hunter's  Lessee.  1 
Wh.,  305-328,  Story,  J.,  who  delivered  the 
opinion  of  the  court,  says,  "  that  the  language 
of  the  Article  (Art.  3,  Const,  of  U.  S.)  through- 
out is  manifestly  designed  to  be  mandatory 
on  the  Legislature."  "  If  then,"  he  says,  "  it 
is  the  duty  of  Congress  to  vest  the  judicial 
power  of  the  U.  S.,  it  is  a  duty  to  vest  the 
whole  judicial  power."  "  Congress  cannot 
vest  any  portion  of  the  judicial  power  of  the 
U.  S.,  except  in  courts  ordained  and  estab- 
lished by  itself ;  and  if,  in  any  of  the  cases 
enumerated  in  the  Constitution, the  State  Courts 
did  not  then  possess  jurisdiction,  the  appel- 
late jurisdiction  of  the  Supreme  Court  (admit- 
ting that  it  could  act  on  State  Courts)  could 
not  reach  those  cases,  and  consequently,  the 
injunction  of  the  Constitution,  that  the  judi- 
cial power  shall  be  vested,  would  be  disobeyed. 
It  would  seem,  therefore,  to  follow,  that  Con- 
gress are  bound  to  create  some  inferior  courts,  in 
which  to  vest  all  that  jurisdiction,  which,  under 
the  Constitution,  is  exclusively  vested  in  the 
U.  S.,  and  of  which  the  Supreme  Court  can- 
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not  take  original  cognizance."  "As  to  cases 
arising  under  the  Constitution,  laws  and  treat- 
ies of  the  U.  S.,  the  states  could  not,  ordina- 
rily, possess  a  direct  jurisdiction.  The  juris- 
diction over  such  cases  could  not  exist  in  the 
State  Courts,  previous  to  the  adoption  of  the 
Constitution,  and  it  could  not,  afterwards,  be 
directly  conferred  upon  them  ;  for  the  Consti- 
tution expressly  requires  the  judicial  power 
to  be  vested  in  courts  ordained  and  estab- 
lished by  the  U.  S."  p.  335.)  We  have,  in  this 
case,  the  judgment  of  the  Supreme  Court  of 
the  U.  S.  on  this  very  question. 

Wherever  the  cases  upon  which  the  juris- 
diction attaches,  grow  out  of  the  Constitution 
of  the  U.  S.,  the  federal  courts  have  exclusive 
jurisdiction  ;  and  the  reason  assigned  is,  that, 
in  such  cases,  there  was  no  previous  authority 
in  the  State  Courts,  for  the  cases  did  not  exist; 
and  of  course,  that  amendment  which  reserves 
to  the  states  or  to  the  people  the  powers  not 
granted  by  the  Constitution,  has  no  applica- 
tion-. (1  Binn.,  143.)  "  It  seems  scarcely  to 
admit  of  controversy,"  says  Mr.  Hamilton,  in 
the  Federalist  (No."  80),  "that  the  judicial 
authority  of  the  Union  ought  to  extend  to 
these  several  descriptions  of  cases  :  1.  To  all 
those  which  arise  out  ol  the  laws  of  the  U.  S., 
passed  in  pursuance  of  their  just  and  consti- 
tutional powers  of  legislation.  2.  To  all  those 
which  concern  the  execution  of  the  provis- 
ions expressly  contained  in  the  Articles  of 
Union.  3d.  To  all  those  in  which  the  U.  S. 
are  a  party."  &c. 

A  corporation  aggregate  cannot  litigate  in 
the  Courts  of  the  U.  S.,  unless  in  consequence 
of  the  character  of  the  individuals  who  com- 
pose the  body  politic,  and  which  character 
must  appear,  by  proper  averments,  on  the 
record.  (5  Cr.,  57.)  Why  should  not  this 
court  apply  the  same  rule  to  the  U.  S. :  and 
refuse  permission  to  them  to  litigate  here,  un- 
4*]  less  bound  by  the  Constitution  of  the  U.*  S. 
to  hear  them  ?  The  Courts  of  the  U.  S.  con- 
sider their  powers  limited  by  the  Constitution, 
and  the  right  of  the  plaintiff  to  sue  must 
appear  on  the  record.  (1  Cr.,  343  ;  2  Cr.,  9, 
126 ;  5  Cr. ,  303.)  Marshall,  Ch.  J.  (case  of 
Bollman  and  Swartwout,  4  Cr.,  97),  says  "  the 
State  Courts  are  not,  in  any  sense  of  the  word, 
inferior  courts,  except  in  the  particular  cases 
in  which  an  appeal  lies  from  their  judgment 
to  this  court ;  they  are  not  inferior  courts, 
because  they  emanate  from  a  different  author- 
ity, and  are  the  creatures  of  a  distinct  govern- 
ment." Mr.  Hamilton  says  (Federalist,  No. 
81)  that  the  power  of  constituting  tribunals 
inferior  to  the  Supreme  Court  was  intended  to 
enable  the  national  government  to  institute  or 
authorize,  in  each  State,  or  district  of  the  U. 
8.,  a  tribunal  competent  to  the  determination 
of  matters  of  national  jurisdiction  within  its 
limits ;"  and  he  states  the  reasons  why  the 
State  Courts  should  not  be  made  use  of  for 
this  purpose.  In  this  case,  the  right,  arose 
under  a  law  of  Congress.  It  did  not,  and 
could  not,  have  existed  previous  to  the  Con- 
stitution of  the  U.  S. 

Again  ;  if  the  court  should  have  any  doubts 
on  the  question,  they  ought  to  decide  in  favor 
of  the  defendant,  who  would,  otherwise,  be 
without  remedy  ;  for  if  the  decision  should  be 
in  favor  of  the  plaintiffs,  no  writ  of  error 
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would  lie.  The  Supreme  Court  of  the  U.  S. 
have  no  jurisdiction  upon  a  writ  of  error  to  a 
State  Court,  if  the  decision  of  the  State  Court 
is  in  favor  of  a  privilege  claimed  under  an  Act 
of  Congress.  (Gordon  v.  Calddeugh,  3  Cr., 
268.)  Even  the  Legislature  of  a  state  cannot 
determine  the  jurisdiction  of  the  courts  of  the 
U.  S.  (The  U.  S.  v.  Peters,  5  Cr.,  115-136.) 

This  same  question  has  been  brought  before 
the  courts  of  several  of  the  stales,  and  after 
solemn  argument,  and  the  most  mature  delib- 
eration, they  have  decided  that  the  State  Courts 
have  no  jurisdiction.  The  counsel  here  referred 
to  the  following  cases  :  The  State  of  Md.  v. 
Thomas  Riitter,  and  the  opinion  of  Judge 
Bland,  12  Niles'  Weekly  Reg.,  April  19,  1817, 
pp.  115,  377;  Ex-parte  Rhodes,  opinion  of  Judge 
Cheeves,  S.  C.,  12  Niles'  Weekly  Reg.,  265  ; 
Commonwealth  of  Pa.  v.  Rosloff,  12  Niles' 
Weekly  Reg.,  139,  April  26,  1817,  Almeida's 
case,  Judge  Hanson's  opinion,  12  Niles'  Week- 
ly Reg.,  231,  June  7, 1817;  U.  8.  v.  Campbell, 
opinion  of  Judge  Tappan,  of  Ohio,  10  Niles' 
Weekly  Reg.,  405,  August  17,  1816  ;  Common- 
wealth of  Va.  v.  Feely,  MS.;  Jackson  v.  Hose, 
decided  before  the  nine  judges  of  the  General 
Court  of  Va.,  November  11,  1813,  MS.  These 
cases  conclusively  show  that  Congress  has  no 
power  to  give  to  a  State  Court  jurisdiction 
over  cases  of  a  penal  or  criminal  nature,  aris- 
ing under  the  laws  of  the  U.  S.  The  case  of 
The  U.  S,  v.  Dodge,  in  this  court,  is  very  dif- 
ferent from  the  present.  It  was  an  action  of 
debt,  on  a  bond  for  the  payment  of  duties.  In 
Scomtte  v.  Canfeld,  the  court  said,  that  the 
penal  acts  of  one  state  have  no  operation  in 
another  state,  nor  would  they  enforce  the 
criminal  laws  of  another  state.  In  the  Assign- 
ees *of  Randall  v.  Van  Rensselaer,  1  Johns.,  [*4 
94,  this  court  decided  that  they  would  take  no 
notice  of  the  revenue  laws  of  another  country. 

The  observations  in  the  Federalist  (No.  82). 
which  have  been  read,  amount  to  no  more  than 
this:  that  where  the  State  Courts  had  pre-exist- 
ing power  to  take  cognizance  of  the  case, 
before  the  Constitution, they  might  still  exercise 
that  power;  but  that  where  the  case  arises  out 
of  the  Constitution  or  laws  of  the  U.  S.,  the 
State  Courts  have  no  jurisdiction. 

Mr.  Fisk,  in  reply,  reiterated  the  arguments 
before  stated,  and  said  that  he  relied  much  on 
the  practical  construction  given  to  the  Consti- 
tution. In  the  case  of  Martin  v.  Hunter's 
Lessee,  Judge  Johnson,  though  he  acquiesced 
in  the  judgment  of  the  court,  did  not  concur 
in  the  reasoning  of  the  judge  who  delivered  it. 
He  said  that  the  plain  and  obvious  meaning  of 
the  word  "shall"  is,  that  it  is  in  the  future 
tense,  and  has  nothing  imperative  in  it. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  plea  demurred  to  can  only  be  supported 
on  the  ground,  that  by  the  Constitution  of  the 
U.  S.,  no  State  Court  can  take  cognizance  of 
any  suit  in  behalf  of  the  U.  S.,  for  penalties 
or  forfeitures.  The  whole  case,  then,  depends 
on  the  provisions  of  the  Constitution  of  the 
U.  S. 

By  the   1st  section   of  the  3d  Article,  it  is 

provided  that  "the  judicial  power  of  the  U. 

S.  shall  be  vested  in  one  Supreme  Court,  and 

in  such  inferior  courts  as  the  Congress  may, 
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from  time  to  time,  ordain  and  establish."  The 
2d  section  of  the  same  Article  declares  that 
"the  judicial  power  shall  extend  to  all  cases 
in  law  and  equity  arising  under  this  Constitu- 
tion, the  laws  of  the  U.  S.,  and  treaties  made, 
or  which  shall  be  made,  under  their  authority; 
to  all  cases  affecting  ambassadors,  other  public 
ministers,  and  consuls;  to  all  cases  of  Admiral- 
ty and  maritime  jurisdiction;  to  controversies 
between  two  or  more  states:  between  a  state 
and  citizens  of  another  state;  between  citizens 
of  different  states;  between  citizens  of  the 
5*]  same  *state  claiming  lands  under  grants 
of  different  states;  and  between  a. state,  or  the 
citizens  thereof,  and  foreign  states,  citizens  or 
subjects." 

The  Act  of  Congress  under  which  this  suit 
is  brought,  was  passed  at  the  first  session  of 
the.  13th  Congress  (ch.  38).  After  declaring  the 
forfeiture  for  noncompliance  with  its  provis- 
ions, it  proceeds  to  enact,  that  for  the  recovery 
of  all  fines,  penalties  and  forfeitures,  incurred 
under  it,  suits  may  be  prosecuted  and  main- 
tained, in  the  name  of  the  U.  S.,  before  any 
court  of  the  state  having  jurisdiction  in  like 
cases,  where  the  cause  of  action  shall  arise  or 
accrue,  more  than  fifty  miles  distant  from  the 
nearest  place  by  law  established  for  the  hold- 
ing a  district  court,  within  the  district  in  which 
the  same  shall  arise  or  accrue. 

The  question  which  we  are  called  upon  to 
decide  involves  considerations  of  great  delicacy 
and  magnitude,  and  on  which  several  very 
enlightened  tribunals  have  held  different 
opinions.  I  cannot  doubt,  that  in  some  of  the 
enumerated  cases,  to  which  the  Constitution 
declares  the  judicial  power  of  the  U.  S.  shall 
extend,  the  Courts  of  the  U.  S.,  strictly  speak- 
ing, have  exclusive  jurisdiction;  and  that  in 
others  of  these  enumerated  cases,  the  courts  of 
the  several  states  have  a  concurrent  j  urisdiction. 
I  entirely  concur  in  the  opinion  delivered  by 
Mr.  Justice  Story,  in  the  case  of  Martin  v. 
Hunter's  Lessee,  1  Wh.,  323,  that  the  language 
of  the  Constitution  is  imperative,  "that  the 
judicial  power  of  the  U.  S.  shall  be  vested," 
"and  that  it  shall  extend,"  for  the  reasons 
offered  by  that  learned  judge;  but  this  does 
not  necessarily  devest  the  State  Courts  of 
jurisdiction  in  all  those  cases  to  which  their 
jurisdiction  extended,  before  the  adoption  of 
the  Constitution.  The  vesting  of  jurisdiction 
in  newly-constituted  courts,  without  any  words 
of  exclusion  of  the  jurisdiction  possessed  by 
other  courts  before,  does  not,  ex  m  termini, 
oust  those  courts  of  jurisdiction;  unless, 
indeed,  there  should  be  an  incompatibility  in 
the  exercise  of  the  same  powers,  by  distinct 
and  independent  tribunals;  in  such  case  a 
negative  might  be  implied  from  the  very  nature 
of  the  case." 

6*]  *It  is  not  eulogy  to  say  that,  perhaps, 
there  never  was  a  human  production  more 
profoundly  considered,  by  an  assemblage  of 
the  most  distinguished  men,  than  this  great 
national  pact,  which  has  secured  to  the  people 
of  the  U.  S.  such  innumerable  blessings. 
Many  members  of  that  illustrious  Convention 
were  eminent  lawyers,  conversant  with  the 
practice,  organization  and  proceedings  of  the 
courts  of  the  several  states;  and  we  are,  there- 
fore, authorized  to  conclude,  that  in  vesting 
the  judicial  power  of  the  U.  S.,  they  would 
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avoid  everything  leading  to  confusion  or 
derangement  in  the  proceedings  of  the  State 
Courts;  and,  if  I  am  not  greatly  mistaken,  it 
will  appear  that  a  denial  to  the  State  Courts  of 
a  concurrent  jurisdiction  with  the  Courts  of 
the  U.  S.,  in  some  of  the  specified  cases,  and 
an  imposition  upon  them  of  jurisdiction  in 
others,  would,  in  the  one  case,  lead  to  the 
most  absurd  and  extraordinary  results,  and 
in  the  other,  to  a  violation  of  fundamental 
principles. 

There  were  several  great  objects  in  the  view 
of  the  Convention  in  adjusting  the  judiciary 
system.  The  government  was  invested  with 
the  powers  of  peace  and  war;  they  assumed 
the  national  debt,  and  became  liable  for  future 
national  engagements;  they  were  charged  with 
the  common  defense  of  every  portion  of  the 
Empire;  the  power  of  fulfilling  these  obliga- 
tions required  the  collection  of  a  revenue,  in  the 
shape  of  taxes,  duties,  imposts  and  excises; 
and  to  preserve  the  public  peace,  and  fulfill 
the  public  faith,  it  was  all  important  that  the 
power  to  do  both  should  be  enjoyed  and  exer- 
cised by  the  government  itself.  It  would  have 
been  unwise  and  unsafe  to  depend  on  the 
judiciary  of  the  several  states,  over  whom  the 
U.  S.  had  no  control,  for  the  exposition  or 
execution  of  the  laws  of  the  U.  S.  It  would 
have  been  incompatible  with  the  stability  or 
permanency  of  the  government  itself. 

It  was  necessary  to  guard  against  the  prob- 
able partialities  and  prejudices  incident  to  the 
State  Courts,  in  legal  controversies  between 
citizens  of  different  states.  Indeed,  the  declara- 
tion of  the  extent  of  the  judicial  power  of  the 
U.  S.,  in  all  the  specified  cases,  was  justified 
by  the  great  interests  of  the  nation.  It  is  not, 
however,  necessary  that  *the  Courts  of  the  f*7 
U.  S.  should  have  exclusive  primary  jurisdic- 
tion in  all  the  enumerated  cases.  A  subsequent 
part  of  the  3d  Article  of  the  Constitution 
declares,  "that  in  all  cases  effecting  ambassa- 
dors, other  public  ministers  and  consuls,  and 
those  in  which  a.  state  shall  be  a  party,  the 
Supreme  Court  shall  have  original  jurisdiction. 
In  all  other  cases,  before  mentioned,  the  Su- 
preme Court  shall  have  appellate  jurisdiction, 
both  as  to  law  and  fact,  with  such  exceptions 
and  under  such  regulations  as  the  Congress 
shall  make." 

The  requisitions  of  the  Constitution  are 
satisfied,  if  the  judicial  power  of  the  U.  S.  is 
ultimately  vested  in  a  court  constituted  by 
them,  without  excluding  the  State  Courts  from 
a  concurrent  jurisdiction;  and  from  whose 
decisions  a  right  of  appeal,  both  as  to  law  and 
fact,  is  secured.  I  cannot  but -conclude,  on  this 
branch  of  the  subject,  that  inasmuch  as  there 
is  no  express  negation  of  jurisdiction  to  the 
State  Courts,  in  the  specified  cases,  their  juris- 
diction is  not  taken  away,  except  as  to  such  of 
the  cases  as  they  did  not  before  hold  cogni- 
zance of,  and  such  as,  from  the  nature  of  the 
jurisdiction,  they  could  not  hold  cognizance 
of,  from  the  incompatibility  between  the 
powers  granted  to  the  Courts  of  theU.  S.,  and 
a  reservation  of  any  portion  of  the  same 
powers  to  the  State  Courts. 

This  conclusion  derives  support  from  anoth- 
er part  of  the  Constitution.  The  6th  Article 
provides  "that  this  Constitution,  and  the  laws 
of  the  U.  S.  which  shall  be  made  in  pursuance 
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thereof,  and  all  treaties  made,  or  which  shall 
be  made,  under  the  authority  of  the  U.  S., 
shall  be  the  supreme  law  of  the  land;  and  the 
judges  in  every  state  shall  be  bound  thereby, 
anything  in  the  Constitution  or  laws  of  any 
state  to  the  contrary  notwithstanding;"  and 
the  Constitution  further  requires,  that  judicial 
officers,  both  of  the  U.  8.  and  of  the  several 
states,  shall  be  bound,  by  oath  or  affirmation, 
to  support  the  Constitution. 

It  is  evident  that  the  f  ramers  of  the  Consti- 
tution contemplated  that  the  State  Courts 
might  entertain  questions  involving  the  con- 
sideration and  construction  of  the  Constitution 
and  laws  of  the  U.  S. ,  and  treaties  made  under 
their  authority,  and  yet  the  judicial  power  of 
8*]  the  U.  S.  *extends  "to  all  cases  in  law  or 
equity  arising  under  the  Constitution,  the  laws 
of  the  U.  S.,  and  treaties  made  under  their 
authority."  It  seems  to  me  that  if  we  regard 
the  whole  instrument,  as  we  are  bound  to  do 
by  every  sound  rule  of  construction,  it  cannot 
be  doubted  that  the  Constitution  never  intended 
to  negate  the  pre-existing  jurisdiction  of  the 
State  Courts. 

Perhaps  it  was  unnecessary  to  discuss  a  prop- 
osition which  I  do  not  learn  has  ever  been  doubt- 
ed ia  any  of  the  courts  ;  but  it  came  within  the 
range  of  observations  called  for  by  the  case. 

How  far  Congress  can  confer  power  or  juris- 
diction upon  the  State  Courts,  and  whether 
those  courts,  if  the  Act  was  silent  upon  the 
subject  of  jurisdiction,  could  take  cognizance 
of  actions  for  penalties  and  forfeitures  in- 
curred under  the  laws  of  the  U.  S.,  remains  to 
be  considered.  We  have  seen  that  the  judicial 
power  of  the  U.  S.  is  to  be  vested  in  one  Su- 
preme Court,  and  in  such  inferior  courts  as 
the  Congress  may,  from  time  to  time,  ordain 
and  establish. 

On  this  clause  of  the  Constitution,  we  have 
the  direct  opinion  of  the  Supreme  Court  of  the 
U.  S.,  in  the  case  already  cited,  of  Martin  v. 
Hunter's  Le»see,  1  Wh.,  330,  that  "Congress 
cannot  vest  any  portion  of  the  judicial  power 
of  the  U.  S.,  except  in  courts  ordained  and 
established  by  itself."  Indeed,  it  appears  to 
me  too  plain  for  discussion  that  the  expres- 
sion in  the  Constitution,  "  and  in  such  inferior 
courts  as  the  Congress  may,  from  time  to  time, 
ordain  and  establish,"  can  have  no  reference 
to  the  courts  established  by  the  respective 
State  Legislatures  ;  the  conferring  of  jurisdic- 
tion on  such  courts  is  not  to  ordain  and  estab- 
lish them ;  and  in  no  sense  can  the  State 
Courts  become  the  inferior  courts  intended  in 
the  Constitution.  Where,  then,  it  may  be 
asked,  is  the  authority  in  the  Constitution  to 
invest  the  State  Courts  with  jurisdiction  of 
causes  which  they  did  not  enjoy  concurrently 
before  the  adoption  of  the  Constitution  ?  On 
this  point,  also,  we  have  the  opinion  of  the 
Supreme  Court  of  the  U.  S.  They  say  (1  Wh., 
337),  "  n6  part  of  the  criminal  jurisdiction  of 
the  U.  S.  can,  consistently  with  the  Constitu- 
tion, be  delegated  to  state  tribunals.  The 
9*]  Admiralty  and  maritime  jurisdiction  *is 
of  the  same  exclusive  cognizance,  and  it  can 
only  be  in  those  cases  where,  previous  to  the 
Constitution,  state  tribunals  possessed  juris- 
diction, independent  of  national  authority, 
that  they  can  now,  constitutionally,  exercise  a 
concurrent  jurisdiction." 
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It  cannot  be  doubted  that  a  pecuniary  pen- 
alty for  a  violation  of  or  nonconformity  to  an 
Act  of  Congress,  is  as  much  a  punishment  for 
an  offense  against  the  laws,  as  if  a  corporal 
penalty  had'been  inflicted  ;  and,  as  regards 
crimes  and  offenses,  made  so  by  legislative 
enactment,  the  government  of  the  U.  S.  stands 
in  the  same  relation  to  the  state  governments 
as  any  foreign  government ;  and  it  is  a  funda- 
mental maxim  that  the  courts  of  one  sover- 
eignty will  not  take  cognizance  of  nor  enforce 
the  penal  code  of  another.  Thus,  in  the  case 
of  Scoville  v.  Canfield,  14  Johns..  339,  we  held 
that  we  would  not  enforce  a  penal  statute  of 
Conn.,  on  the  broad  principle  that  the  courts 
of  this  State  will  not  carry  into  effect  the  penal 
laws  of  another  state.  The  Act  of  Congress, 
in  this  case,  undoubtedly  reaches  the  offender, 
but  this  court  cannot  touch  him. 

The  Act  of  Congress  establishing  the  Judicial 
Courts  of  the  U.  S.,  passed  the  24th  of  Septem- 
ber, 1789,  I  consider  as  a  true  exposition  of 
the  constitutional  provision,  with  respect  to 
the  concurrent  jurisdiction  of  the  State  Courts, 
and  the  exclusive  jurisdiction  of  those  of  the 
U.  S.  When  we  call  to  mind  that  it  is  among 
the  first  Acts  of  the  first  Congress  held  under 
the  Constitution,  and  that,  many  of  the  leading 
members  of  the  Convention  were  also  members 
of  that  Congress,  we  cannot  but  regard  it  as 
entitled  to  the  most  profound  respect,  in  set- 
tling the  question  of  concurrent  and  exclusive 
jurisdiction. 

The  9th  section  of  this  Act  gives  the  District 
Courts  of  the  U.  S.  cognizance,  exclusively  of 
the  courts  of  the  several  states,  of  all  crimes 
and  offenses  that  shall  be  cognizable  under  the 
authority  of  the  U.  S.,  and  exclusive  original 
cognizance  of  all  civil  causes  of  Admiralty 
and  maritime  jurisdiction,  and  of  all  suits  for 
penalties  and  forfeitures  incurred  under  the 
laws  of  the  U.  S.,  and  cognizance,  concurrent 
with  the  courts  of  the  several  states,  of  all 
causes  where  an  alien  sues  for  a  tort  only,  in 
*violation  of  the  laws  of  nations,  or  of  a  [*1O 
Treaty  of  the  U.  S.,  and  of  all  suits  at  common 
law,  where  the  U.  S.  sue,  and  the  matter  in 
dispute  amounts  to  $100;  and  jurisdiction, 
exclusively  of  the  State  Courts,  of  all  suits 
against  consuls  and  vice-consuls.  The  llth 
section  vests  the  Circuit  Court  of  the  U.  S. 
with  original  cognizance,  concurrent  with  the 
courts  of  the  several  states,  of  all  suits  of  a 
civil  nature,  at  common  law,  or  in  equity, 
where  the  matter  in  dispute  exceeds  $500,  and 
the  U.  S.  are  plaintiffs  or  petititiouers,  or  an 
alien  is  a  party,  or  the  suit  is  between  a  citizen 
where  the  suit  is  brought  and  a  citizen  of  an- 
other state ;  and  exclusive  cognizance  of 
crimes  and  offenses. 

It  will  be  perceived  that  this  Act,  through- 
out, makes  the  distinction  between  those  cases 
of  a  civil  nature,  and  of  which  the  State 
Courts  had,  or  would  have  had  cognizance, 
independently  of  the  Constitution,  and  such  as 
originate  under  the  laws  of  Congress.  The 
jurisdiction  of  the  State  Courts  is  in  no  in- 
stance excluded  where  they  had  a  pre-existing 
jurisdiction,  except  in  those  cases  of  a  national 
character,  such  as  Admiralty  and  maritime 
cases,  and  suits  against  ambassadors  and  other 
public  ministers,  consuls  and  vice-consuls  ;  but 
the  jurisdiction  of  the  State  Courts  is  excluded 
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in  cases  of  crimes  and  offenses  cognizable 
under  the  authority  of  the  U.  S.  ;  and  in  cases 
of  suits  for  penalties  and  forfeitures  incurred 
under  the  laws  of  the  U.  S. 

It  cannot  be  supposed  that  there  existed  any 
distrust  of  the  State  Courts  when  the  Act  of 
1789  was  passed.  On  the  contrary,  if,  as  is 
contended  by  some  distinguished  jurists,  it  is 
in  the  power  of  Congress  to  vest  the  cogni- 
zance of  all  the  cases  enumerated  in  the  Con- 
stitution, exclusively  in  courts  established  by 
Congress  (a  proposition  on  which  I  give  no 
opinion),  it  will  at  once  be  seen  that  the  Act 
of  1789  left  a  great  mass  of  jurisdiction  in  the 
State  Courts  untouched. 

In  whatever  light,  then,  this  question  is 
considered,  I  am  fully  of  the  opinion  that  this 
court  has  no  jurisdiction  of  the  criminal 
offenses  or  penal  laws  of  the  U.  S.  ;  and  that 
it  is  not  competent  to  Congress  to  confer  juris- 
1 1*]  diction  ;  *and  that,  therefore,  the  de- 
fendant must  have  judgment  on  the  demurrer. 

PLATT,  /.,  dissented.  The  question  of  juris- 
diction in  this  cause  involves  the  construction 
of  the  Constitution  of  the  U.  S.,  the  validity 
of  an  Act  of  Congress,  and  the  inherent  rights 
of  state  sovereignty.  I  approach  the  subject 
with  unfeigned  diffidence  ;  but,  in  performing 
the  unpleasant  duty  of  dissenting  from  all  my 
brethren  on  this  occasion,  I  feel  some  consola- 
tion in  the  reflection,  that  if  my  opinion  be 
erroneous,  it  will  be  harmless  also. 

By  the  Act  of  Congress,  entitled  "  An  Act 
Laying  Duties  on  Licenses  to  Retailers  of 
Wines,  Spirituous  Liquors  and  Foreign  Mer- 
chandises," passed  the  3d  of  August,  1813, 
it  is  enacted  that  "all  tines,  penalties  and 
forfeitures  which  shall  be  incurred  by  force 
of  this  Act  shall  and  may  be  sued  for  and 
recovered  in  the  name  of  the  U.  S.,"  &c.  ; 
"  and  where  the  cause  of  action,  or  complaint, 
shall  arise  or  accrue  more  than  fifty  miles 
distant  from  the  nearest  place  by  law  estab- 
lished for  the  holding  of  a  district  court,  with- 
in the  district  in  which  the  same  shall  accrue, 
such  suit  and  recovery  may  be  had  before  any 
court  of  the  state,  holden  within  the  said  dis- 
trict, having  jurisdiction  in  like  cases." 

The  attorney  for  the  U.  S.  has  brought  an 
action  of  debjt  in  this  court,  for  a  penalty 
accrued  under  this  Act  of  Congress  ;  and  the 
question  is,  whether  we  can  rightfully  hold 
jurisdiction  of  the  cause. 

The  Constitution  of  the  U.  S.  (Art.  3,  sec.  1) 
declares  that  "  the  judicial  power  of  the  U.  S. 
shall  be  vested  in  one  Supreme  Court,  and  in 
such  inferior  courts  as  the  Congress  may, 
from  time  to  time,  ordain  and  establish." 

Much  criticism  has,  on  various  occasions, 
been  bestowed  on  the  words  "  shall  be  vested," 
as  used  in  this  article.  I  admit  that  these 
words  are  imperative  ;  but,  in  my  judgment, 
they  are  used  here,  generally,  to  mark  out  and 
define  one  of  the  three  great  co-ordinate  de- 
1 2*]  partments  of  *the  government  ;  and 
without  any  view  to  the  questions  of  exclusive 
or  concurrent  jurisdiction  between  the  several 
states  and  the  U.  S.  The  Constitution  ordains 
that  "all  legislative  powers  herein  granted 
shall  be  vested  in  a  Congress  of  the  United 
States,"  &c. ;  that  "  the  executive  power  shall 
be  vested  in  a  President,"  &c. ;  and  that  "  the 
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judicial  power  shall  be  vested  in  one  Supreme 
Court,  and  such  inferior  courts  as  the  Congress 
may,  from  time  to  time,  ordain  and  establish." 
The  Congress,  the  President,  and  the  Supreme 
and  inferior  courts  of  the  U.  S.,  are  thus  ap- 
pointed as  the  organs  for  exercising  all  the 
functions  of  national  sovereignty.  The  Con- 
stitution then  assigns  and  limits  the  powers 
intended  to  be  conferred  on  each  of  these  de- 
partments. There  is  no  doubt  that  the  judicial 
power  of  the  federal  government,  whatever  it 
may  be,  is  vested  in,  and  can  only  be  exercised 
by,  the  federal  courts,  whose  tenure  is  fixed, 
whose  compensation  is  regulated,  and  whose 
responsibility  is  secured,  in  the  Constitution  of 
the  U.  S. 

By  the  2d  section  of  the  3d  Article  it  is 
declared  that  "  the  judicial  power  shall  extend 
to  all  cases  in  law  and  equity,  arising  under 
this  Constitution,  the  laws  of  the  U.  S.,  and 
treaties  made,  or  which  shall  be  made,  under 
their  authority;  to  all  cases  affecting  ambassa- 
dors, other  public  ministers  and  consuls ;  to 
all  cases  of  Admiralty  and  maritime  jurisdic- 
tion ;  to  controversies  to  which  the  U.  S.  shall 
be  a  party ;  to  controversies  between  two  or 
more  states;  between  a  state  and  citizens  of 
different,  states  ;  between  citizens  of  the  same 
state,  claiming  lands  under  grants  of  different 
states  ;  and  between  a  state,  or  the  citizens 
thereof,  and  foreign  states,  citizens  or  sub- 
jects." 

"  In  all  cases  affecting  ambassadors,  other 
public  ministers  and  consuls,  and  those  in 
which  a  state  shall  be  a  party,  the  Supreme 
Court  shall  have  original  jurisdiction.  In  all 
other  cases  before  mentioned,  the  Supreme 
Court  shall  have  appellate  jurisdiction,  both 
as  to  law  and  fact,  with  such  exceptions,  and 
under  such  regulations,  as  the  Congress  shall 
make."  The  words,  "the  judicial  power  shall 
extend  to,"  &c.,  mean  that  the  federal  organs 
of  judicial  power  shall  *have  jurisdic-  [*13 
tion  of,  &c.  Here  it  is  important  to  note  a 
distinction  between  legislative  and  judicial 
power.  Jurisdiction,  or  ju*  dicere,  in  our 
courts,  implies  nothing  exclusive  ;  but  legisla- 
tion, or  jus  facere,  often  implies  exclusive 
power.  To  make  law  is  an  exercise  of  the 
will,  in  establishing  a  rule  of  action  ;  to 
expound  and  administer  the. law,  is  the  exer- 
cise of  judgment  and  legal  science  in  the 
application  of  that  rule. 

The  powers  of  Congress  "  to  regulate  com- 
merce with  foreign  nations,"  and  "to  make 
war,"  are,  in  their  nature  exclusive  ;  because 
they  are  utterly  repugnant  to,  and  irreconcil- 
able with,  the  exercise  of  a  concurrent  power 
of  willing  or  legislating,  on  the  same  subjects. 
But  whether  the  exercise  of  judicial  power, 
in  any  of  the  specified  cases,  be  exclusive  or 
concurrent,  the  terms  of  that  article  of  the 
Constitution  are  equally  satisfied.  In  either 
case,  the  judicial  power  of  the  U.  S.  "extends 
to"  those  cases ;  and,  looking  at  that  section 
alone,  there  is  no  necessary  repugnance  or 
inconsistency  in  the  idea  .of  a  concurrent 
jurisdiction  in  the  State  Courts.  But,  in  exam- 
ining the  whole  instrument,  and  considering 
the  objects  and  designs  of  the  'federal  govern- 
ment, and  its  genius  and  structure,  in  relation 
to  the  state  governments,  and  allowing,  also, 
to  the  federal  government  the  inherent  and 
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implied  power  of  self-presevation,  I  think  the 
Constitution  has  vested  in  Congress  a  large  dis- 
cretion ;  not  only  in  the  organization  of  the 
courts  of  the  Union,  but  in  the  modification  of 
the  judicial  power  of  the  U.  S.,  in  the  specified 
cases  to  which  it  is  to  extend. 

This  legislative  discretion  I  find  in  that 
clause  of  the  Constitution  which  empowers 
Congress  "to  make  all  laws  which  shall  be 
necessary  and  proper  for  carrying  into  execu- 
tion the  foregoing  powers,  and  all  other  powers 
vested  by  this  Constitution  in  the  government 
of  the  L>.  S.,  or  in  any  department  or  officer 
thereof." 

It  is  here  worthy  of  remark,  that  the  Consti- 
tution has  so  completely  framed  and  reared 
the  legislative  and  executive  departments,  that 
nothing  remained  but  to  elect  and  appoint  the 
Representatives,  Senators,  President  and  Vice 
President  ;  and  those  functionaries  were  ready 
14*]  to  move  in  *their  appointed  spheres. 
But  the  primary  duty  of  creating  the  judiciary 
department  is  referred  to  Congress.  The  Con- 
stitution, in  regard  to  that  branch  of  the  gov- 
ernment, has  done  no  more  than  to  enjoin 
upon  Congress  the  duty  of  organizing  the  courts 
of  the  Union  ;  and  of  distributing  and  regulat- 
ing the  judicial  power  in  the  specified  cases. 

The  legislative  discretion  on  that  subject  has, 
indeed,  important  constitutional  limits.  There 
must  be  a  Supreme  Court ;  there  may,  and  I 
think  there  must  be,  at  all  times,  courts  of  the 
U.  S.  inferior  to  the  Supreme  Court.  The 
judicial  organs  of  the  Union  shall  have  juris- 
diction in  all  the  specified  cases.  Congress, 
therefore,  cannot  devest  them  of  such  juris- 
diction. In  certain  of  those  specified  cases, 
"the  Supreme  Court  shall  have  original  juris- 
diction ;"  and  in  all  the  other  specified  cases, 
it  "  shall  have  appellate  jurisdiction. with  such 
exceptions,  and  under  such  regulations,  as 
Congress  shall  make." 

These  are  all  the  provisions  in  the  Constitu- 
tion, in  regard  to  the  judicial  power  ;  and  we 
find,  that  in  the  "Act  to  Establish  the  Judicial 
Courts  of  the  U.  S."  (24th  September,  1789), 
Congress  not  only  organized  the  courts,  and 
gave  a  legislative  exposition  of  the  Constitu- 
tion in  many  particulars,  but  also  exercised  a 
broad  discretion  in  enacting,  that  in  certain 
cases  the  jurisdiction  of  the  various  courts 
shall  be  original  or  appellate,  exclusive  or  con- 
current, as  they  deemed  expedient,  in  refer- 
ence to  the  State  Courts. 

The  question  now  is,  whether  Congress  have 
transcended  the  limits  of  the  Constitution  in 
enacting,  that  for  the  pecuniary  penalty  in  this 
case,  a  "  suit  and  recovery  may  be  had  in  any 
State  Court,"  &c .,  "having  like  jurisdiction?" 
I  admit  that  Congress  cannot  vest  judicial 
power  in  a  State  Court,  nor  transfer  such 
power  from  the  federal  courts,  so  as  to  devest 
them  of  it ;  but  there  is  a  class  of  cases,  in 
which  I  think  Congress  has  a  discretion  to 
make  the  jurisdiction  of  the  Federal  Courts 
either  exclusive  or  concurrent,  as  they  shall 
judge  expedient,  from  time  to  time.  In  all  the 
specified  cases,  the  judicial  power  of  the 
Union,  either  original  or  appellate,  must  exist, 
and  be  maintained  in  the  Federal  Courts, 
except  where  Congress  may  see  fit  to  limit 
1  R*]  *the  right  of  appeal.  But  the  Constitu- 
tion is  as  completely  satisfied,  and  the  design 
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of  the  federal  judicatures  is  as  well  answered, 
in  many  of  the  specified  cases,  by  the  exercise 
of  appellate  as  of  original  jurisdiction.  Nor 
does  it  make  any  essential  difference,  whether 
the  jurisdiction  of  the  Federal  Courts  be  ex- 
clusive of  or  concurrent  with  that  of  the  State 
Courts  ;  because  the  appellate  power  of  the 
Federal  Courts  is  made  co-extensive  with  the 
concurrent  jurisdiction  of  the  State  Courts  in 
the  specified  cases,  unless  Congress  choose  to 
limit  the  right  of  appeal.  For  instance,  "in 
all  cases  in  law  and  equity  arising  under  the 
Constitution,  the  laws  of  the  U.  S.,  and  trea- 
ties made,  or  which  shall  be  made,  under  their 
authority,"  it  is  not  very  important,  as  it  re- 
gards public  policy,  whether  the  State  Courts 
have  concurrent  jurisdiction  or  not,  because 
the  appellate  power  of  the  Federal  Courts  at- 
taches in  all  those  cases,  and  it  is  ordinarily  an 
ample  remedy  for  correcting  state  influence  or 
partialities,  and  producing  uniformity  of  de- 
cision. 

In  the  particular  case  now  before  us,  j 
cannot  bring  my  mind  to  the  conclusion  that 
Congress  has  violated  the  Constitution  in  en- 
acting that  this  "  suit  may  be  brought,  and  a 
recovery  had,"  in  a  State  Court.  That  Statute 
has,  in  effect,  only  waived  the  exclusivenessof 
federal  jurisdiction,  quoad  hoc  ;  and  our  enter- 
taining this  suit  is  perfectly  consistent  with  the 
concurrent,  as  well  as  the  appellate  jurisdiction 
of  the  Federal  Courts.  Whether  we  hold  cog- 
nizance or  not,  the  judicial  power  of  the  U.  S., 
in  this  case,  is  "vested  in"  the  Federal 
Courts;  it  does  "extend  to"  the  case  now 
before  us  ;  and  if  we  decide  wrong,  it  is  a  case 
for  an  appeal  from  the  court  of  dernier  retort 
of  this  State,  to  the  Supreme  Court  of  the  U.  S. 

The  decision  of  the  Supreme  Court  of  the 
U.  S  in  the  case  of  Martin  v.  Hunter's  Les«ee, 
1  Wh.,  304,  has  my  entire  approbation  ;  and  I 
gladly  avail  myself  of  this  occasion,  to  render 
my  tribute  of  respect  for  the  profound,  per- 
spicuous and  dispassionate  reasoning  of  the 
two  learned  judges  who  delivered  opinions  in 
that  case.  I  am  unable  to  discern  how  that 
decision  can  be  applied  as  an  authority  in 
favor  of  the  defendant  in  this  case.  The 
principal  *question  there  was,  whether  [*16 
the  appellate  jurisdiction  of  the  Supreme 
Court  of  the  U.  S.  extended  to  a*  judgment  of 
the  highest  court  in  Virginia,  which  involved 
the  construction  of  a  treaty  ;  and  whether  the 
Act  of  Congress,  allowing  and  regulating  such 
appeal,  was  constitutional  ?  The  court  decided 
in  favor  of  such  appellate  jurisdiction,  and 
affirmed  the  validity  of  the  Statute  of  the  U. 
S.,  on  the  ground  that  as  the  cause  involved 
the  construction  of  a  treaty,  it  was  one  of  the 
specified  cases  in  which  the  judicial  power  of 
the  U.  S.  "shall  be  vested"  in  the  Federal 
Court,  and  to  which  the  judicial  power  "shall 
extend  ;  "  and  that,  although  the  State  Court 
had  rightful  original  jurisdiction  of  the  cause, 
yet,  if  in  any  stage  of  it  the  construction  of  a 
treaty  became  material,  then  the  casus  faxleris 
occurred,  and  the  appellate  jurisdiction  was 
"vested  in"  the  Federal  Court,  and  "ex- 
tended to  "  the  case.  Far  from  wishing  to  im- 
peach that  decision,  I  claim  to  derive  author- 
ity from  it  in  support  of  my  opinion  in  this 
cause. 

That  case  shows  that  I  am  correct  in  assum- 
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ing  the  position,  that  in  this  case,  one  of  those 
specified  the  Federal  Court  is  "  vested  "  with 
jurisdiction,  although  the  State  Court  also  has 
original  and  concurrent  jurisdiction  over  the 
same  subject ;  or,  in  other  words,  that  to  be 
vested  with,  does  not  imply  exclusive  juris- 
diction. 

The  questions  in  this  case,  according  to  my 
apprehension,  are  these  :  1st.  Whether,  inde- 
pendent of  any  provision  in  the  Constitution 
of  the  U.  S.,  the  general  common  law  juris- 
diction of  this  court,  attaches  in  such  a  case  ; 
and  3d.  If  such  a  right  exists  on  general  prin- 
ciples, as  an  inherent  power  in  this  court, 
whether  there  be  anything  in  the  Constitution 
of  the  U.  S.  which  deprives  us  of  such  juris- 
diction. These  questions  depend  upon  the 
positive  enactments  of  the  Constitution,  and 
our  peculiar  municipal  regulations.;  and  there- 
fore we  cannot  expect  to  derive  much  light 
from  any  adjudged  cases  in  England,  or  from 
any  foreign  jurists.  But,  with  patriotic  pride, 
I  refer  to  the  opinions  of  a  profound  jurist, 
and  illustrious  statesman  of  our  own  country, 
whose  mind  illumined  every  object  to  which  it 
was  directed.  The  intellect  of  Hamilton  has 
beamed  upon  this  subject,  and  his  cotemporary 
1 7*J  exposition  *<>f  the  Constitution  deserves 
the  most  respectful  deference. 

In  the  number  82  of  Publius(see  Federalist, 
Vol.  II.,  page  243),  he  says  "the  states  will 
retain  all  pre-existing  authorities,  which  may 
not  be  exclusively  delegated  to  the  federal 
head  ;  and  this  exclusive  delegation  can  only 
exist  in  one  of  three  cases  :  where  an  exclu- 
sive authority  is,  in  express  terms,  granted  to 
the  Union  ;  or  where  a  particular  authority  is 
granted  to  the  Union,  and  the  exercise  of  a 
like  authority  is  prohibited  to  the  states;  or 
where  an  authority  is  granted  to  the  Union, 
with-  which  a  similar  authority  in  the  states 
would  be  utterly  incompatible.  Though  these 
principles  may  not  apply  with  the  same  force 
to  the  judiciary  as  to  the  legislative  power,  yet 
I  am  inclined  to  think  that  they  are,  in  the 
main,  just,  with  respect  to  the  former  as  well 
as  the  latter.  Under  this  impression,  I  shall  lay 
it  down  as  a  rule,  that  the  State  Courts  will 
retain  the  jurisdiction  they  now  have,  unless  it 
appears  to  be  taken  away  in  one  of  the  enu- 
merated modes."  "The  only  thing  in  the 
proposed  Constitution,  which  wears  the  ap- 
pearance of  confining  the  causes  of  federal 
cogniziince  to  the  Federal  Courts,  is  contained 
in  this  passage,  '  the  judicial  power  of  the  U. 
S.  shall  be  vested  in  one  Supreme  Court,  and 
in  such  inferior  courts  as  the  Congress  shall, 
from  time  to  time,  ordain  and  establish.'  This 
might  either  be  construed  to  signify  that  the 
supreme  and  subordinate  courts  of  the  Union, 
should  alone  have  the  power  of  deciding  those 
causes  to  which  their  authority  is  to  extend  ; 
or  simply  to  denote  that  the  organs  of  the  na- 
tional judiciary  should  be  one  Supreme  Court, 
and  as  many  subordinate  courts  as  Congress 
should  think  proper  to  appoint;  in  other 
words,  that  the  U.  S.  should  exercise  the  judi- 
cial power  with  which  they  are  to  be  invested, 
through  one  supreme  tribunal,  and  a  certain 
number  of  inferior  ones,  to  be  instituted  by 
them.  The  first  excludes,  the  last  admits,  the 
concurrent  jurisdiction  of  the  state  tribunals  ; 
and  as  the  first  would  amount  to  an  alienation 
JOHNS.  REP.,  17. 


of  state  power  by  implication,  the  last  appears 
to  me  the  most  defensible  construction." 

"  But  this  doctrine  of  concurrent  jurisdic- 
tion is  only  clearly  applicable  to  those  de- 
scriptions of  causes  of  which  *the  State  [*18 
Courts  have  previous  cognizance.  It  is  not 
equally  evident  in  relation  to  cases  which  may 
grow  out  of  and  be  peculiar  to  the  Constitu- 
tion to  be  established  ;  for  not  to  allow  the 
State  Courts  a  right  of  jurisdiction  in  such 
cases,  can  hardly  be  considered  as  the  abridg- 
ment of  a  pre-existing  authority.  I  mean  not, 
therefore,  to  contend  that  the  U.  S.,  in  the 
course  of  legislation  upon  the  objects  intrusted 
to  their  discretion,  may  not  commit  the  decis- 
ion of  causes  arising  upon  a  particular  regu- 
lation, to  the  Federal  Courts  solely,  if  such  a 
measure  should  be  deemed  expedient ;  but  I 
hold  that  the  State  Courts  will  be  devested  of 
no  part  of  their  primitive  jurisdiction,  further 
than  may  relate  to  an  appeal  ;  and  I  am  even 
of  opinion,  that  in  every  case  in  which  they 
were  not  expressly  excluded  by  the  future 
Acts  of  the  national  Legislature,  they  will,  of 
course,  take  cognizance  of  the  causes  to  which 
those  Acts  may  give  birth.  This  I  infer  from 
the  nature  of  judiciary  power,  and  from  the 
general  genius  of  the  system.  The  judiciary 
power  of  every  government  looks  beyond  its 
own  local  or  municipal  laws ;  and  in  civil 
cases  lays  hold  of  all  subjects  of  litigation 
between  parties  within  its  jurisdiction,  though 
the  causes  of  dispute  are  relative  to  the  laws 
of  the  most  distant  part  of  the  globe.  Those 
of  Japan,  not  less  than  of  N.  Y. ,  may  furnish 
the  objects  of  legal  discussion  to  our  courts. 
When,  in  addition  to  this,  we  consider  the 
state  governments,  and  the  national  govern- 
ment, as  they  truly  are,  in  the  light  of  kindred 
systems,  and  as  parts  of  one  whole,  the  infer- 
ence seems  to  be  conclusive  that  the  State 
Courts  would  have  a  concurrent  jurisdiction  in 
all  cases  arising  under  the  laws  of  the  Union, 
where  it  was  not  expressly  prohibited." 

"  Here  another  question  occurs  ;  what  rela- 
tion would  subsist  between  the  national  and 
State  Courts,  in  these  instances  of  concurrent 
jurisdiction  ?  I  answer,  that  an  appeal  would 
certainly  lie  from  the  latter  to  the  Supreme 
Court  of  the  U.  S.  The  Constitution,  in  direct 
terms,  gives  an  appellate  jurisdiction  to  the 
Supreme  Court,  in  all  the  enumerated  cases  of 
federal  cognizance,  in  which  it  is  not  to  have 
an  original  one,  without  a  single  expression  to 
confine  its  operation  to  the  inferior  Federal 
Courts.  The  *objects  of  appeal,  not  the  [*19 
tribunals  from  which  it  is  to  be  made,  are 
alone  contemplated."  "  Agreeably  to  there- 
mark  already  made,  the  national  and  state  sys- 
tems are  to  be  regarded  as  one  whole.  The 
courts  of  the  latter  will,  of  course,  be  natural 
auxiliaries  to  the  execution  of  the  laws  of  the 
Union,  and  an  appeal  from  them  will  as  nat- 
urally lie  to  that  tribunal,  which  is  destined  to 
unite  and  assimilate  the  principles  of  national 
justice,  and  the  rule  of  national  decision.  The 
evident  aim  of  the  plan  of  the  Convention  is, 
that  all  the  causes  of  the  specified  classes 
shall,  for  weighty  public  reasons,  receive  their 
original  or  final  determination  in  the  courts  of 
the  Union." 

If  I  do  not  deceive  myself,  the  whole  scope 
of  this  commentary  corresponds  with  the  view 
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which  I  have  taken  of  this  subject,  and  fully 
authorizes  the  inference,  that  if  the  Act  of 
Congress,  imposing  these  pecuniary  penalties, 
had  not  appointed  the  forum,  the  original  ju- 
risdiction would  have  been  concurrent.  Con- 
gress have  said  that  the  Federal  Courts  shall 
have  exclusive  jurisdiction  in  regard  to  these 
penalties,  except  where  the  cause  of  action 
arises  more  than  fifty  miles  from  the  place  of 
holding  the  District  Court ;  and  in  this  pecul- 
iar class  of  cases  they  allow  a  concurrent  ju- 
risdiction. 

The  "Act  to  Establish  the  Judicial  Courts 
of  the  V.  S."  (September  24,  1789),  and  all  the 
successive  Acts  of  Congress  on  that  subject, 
accord  with  this  interpretation  of  the  Consti- 
tution ;  for  it  will  be  seen  that  Congress  have 
exercised  a  discretion,  which  has  been  varied 
from  time  to  time,  so  as,  at  one  time,  to  give 
exclusive,  and  at  other  times  only  concurrent, 
original  jurisdiction  to  the  Federal  Courts  over 
the  same  subject. 

The  decision  in  the  case  of  Martin  v.  Hun- 
ter's Lessee  (before  cited)  has  settled  the  point, 
that  wherever  a  State  Court  holds  cognizance 
in  any  of  the  specified  cases  to  which  "  the 
judicial  powers  of  the  U.  S.  extends,"  the 
Supreme  Court  of  the  U.  S.  has  appellate 
jurisdiction,  subject  only  to  such  exceptions  as 
Congress  shall  make,  so  that  the  system  is  ren- 
dered harmonious,  and  the  design  of  the  Con- 
stitution is  effectuated,  by  securing  to  the 
courts  of  the  Union,  either  original  or  final 
2O*]  jurisdiction,  in  *all  the  cases  in  which 
our  national  policy  required  that  the  federal 
government  should  exercise  supreme  judicial 
authority. 

I  have  read  and  examined,  with  respectful 
attention,  the  opinion  of  the  General  Court  of 
Va.,  in  the  case  of  Jackson  v.  Row  (delivered 
by  White,  presiding  Judge,  and  published  in 
the  National  Intelligencer,  on  the  23d  of 
December,  1815),  on  the  very  point  now  be- 
fore us ;  and,  with  great  respect  for  that  high 
tribunal,  I  think  it  erred  in  pronouncing  that 
"the  Act  of  Congress  was  unconstitutional ;" 
and  "  that  to  assume  jurisdiction  over  the  case 
would  be  to  exercise  a  portion  of  the  judicial 
power  of  the  U.  S."  I  am  of  opinion  that 
this  court  has  jurisdiction  to  give  a  civil  rem- 
edy for  a  debt  due  to  the  U.  S.,  whether  that 
debt  accrued  upon  contract  or  by  way  of 
penalty  for  a  violation  of  a  statute.  We  do 
not  acquire  such  jurisdiction  by  virtue  of  the 
Act  of  Congress ;  it  is  inherent  in  this  court, 
as  a  court  of  general  common  law  jurisdic- 
tion. Congress  cannot  compel  a  State  Court 
to  entertain  such  a  suit.  If  they  had  said, 
imperatively,  that  State  Courts  shall  hold  cog- 
nizance in  such  cases,  then,  indeed,  the  ques- 
tion would  have  arisen,  whether  they  had  a 
right  to  constitute  us  the  organ  of  judicial 
power  for  the  U.  S.  In  the  present  case,  I  do 
not  understand  them  as  intending  such  an 
absurdity.  In  enacting  that  "such  suit  and 
recovery  may  be  had  before  any  State  Court, 
<fec.,  having  jurisdiction  in  like  cases,"  I  under- 
stand nothing  more  than  that  the  U.  S.  volun- 
tarily submit  themselves  as  suitors  in  our 
courts,  and  the  attorney  for  the  U.  8.  is 
authorized  for  that  purpose.  In  doing  so, 
Congress  have  not  attempted  to  ordain  and 
establish  the  State  Courts  as  inferior  courts  of 
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the  U.  S.,  in  the  sense  of  the  Constitution; 
but  have,  in  effect,  merely  qualified,  or  re- 
pealed in  part,  the  original  Statute  of  the  U. 
S.,  passed  the  24th  of  September,  1789,  which 
gave  exclusive  jurisdiction  to  the  Federal 
Courts  for  such  penalties.  If  a  State  has  no 
organs  of  judicial  power  adapted  to  such  a 
case,  or  if  a  State  Court  refuse  to  hold  cog- 
nizance in  such  a  suit,  then  the  provision  in 
the  Act  of  Congress  becomes  nugatory,  and 
the  remedy  must  be  had  in  the  Federal  Court. 
If  a  State  Court  exercises  jurisdiction  [*21 
in  such  case,  it  is  subject  to  the  appellate 
jurisdiction  of  the  Federal  Court. 

Whether  the  courts  of  one  sovereign  would 
hold  jurisdiction  of  civil  suits,  wherein  an- 
other sovereign  appears  as  plaintiff,  depended 
originally  on  the  pleasure  of  the  sovereign  to 
whom  the  suitor  applied  for  justice ;  but  by 
the  usage  and  comity  of  nations  it  has  ripened 
into  a  right,  in  all  cases  of  contract,  so  as  to 
impose  a  duty  on  the  courts  of  every  sov- 
ereign to  afford  such  remedies  to  any  other 
sovereign,  or  his  subjects,  at  peace  with  the 
nation  where  the  remedy  is  sought.  It  seems 
to  me  that  the  General  Court  of  Va.  erred  in 
assuming,  which  they  appear  to  do  in  the  case 
of  Jackson  v.  Row  (before  cited),  that  their 
right  to  entertain  such  a  suit  was  to  be  derived, 
if  at  all,  from  the  Act  of  Congress  merely,  as 
constituting  them  a  court  for  that  purpose. 

Suppose  Congress  should  enact  that  custom 
house  bonds  shall  be  sued  in  the  State  Courts  ; 
such  a  law  would  not  establish  new  courts  for 
the  U.  S.  ;  it  would  not  enlarge  the  -jurisdic- 
tion of  State  Courts  ;  but  must  be  considered 
as  directory  to  their  attorney  to  ask  a  remedy 
in  our  courts.  Suppose  our  national  govern- 
ment should  direct  the  attorney  for  the  U.  S. 
to  sue  for  like  penalties  in  the  courts  of  Fla., 
or  of  Canada,  it  might  be  justly  said  that  such 
an  act  would  be  inexpedient  and  unwise,  as 
improperly  asking  a  favor  of  a  foreign  gov- 
ernment, which  it  might  lawfully  grant  or 
refuse ;  but  I  see  no  ground  to  say  that  such 
an  act  would  be  unconstitutional. 

In  regard  to  the  distinction  between  civil 
actions  founded  on  penal  statutes,  and  actions 
on  contracts,  the  law  and  usage  of  nations 
impose  no  obligation  on  one  sovereign  to  af- 
ford a  remedy  to  enforce  a  penal  law  of  an- 
other sovereign  ;  and  it .  is  optional  for  the 
former  to  do  it  or  not,  according  to  his  own 
convenience. 

It  is  said  to  be  a  fundamental  maxim  that 
the  courts  of  one  sovereign  will  not  take  cog- 
nizance of  or  enforce  the  penal  laws  of  another 
sovereign  ;  but  I  think  it  more  correct  to  say 
that  one  sovereign  ought  not  to  entrust  the 
execution  of  his  penal  laws  to  the  courts  of 
another  sovereign ;  and  as  applicable  to  sov- 
ereigns of  distinct  and  separate  territorial 
jurisdictions,  there  is  obvious  reason  [*22 
and  wisdom  in  the  policy  of  such  usage.  But 
when  we  consider  the  complex  and  peculiar 
structure  and  relations  6f  our  federal  govern- 
ment and  our  state  governments,  moving, 
indeed,  in  different  spheres,  but  occupying 
the  same  territorial  space,  and  operating  upon 
and  for  the  benefit  of  the  same  people,  the 
practice  of  other  independent  nations  affords 
no  analogy  sufficiently  strong  to  guide  us  in 
the  present  case. 
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That  a  State  Court  can  in  no  case  hold  juris- 
diction to  punish,  criminaliter,Jor  an  offense 
against  the  U.  S.,  is  clear,  for  this  plain  rea- 
son, that  every  criminal  prosecution  must 
charge  the  offense  to  have  been  committed 
against  the  state  or  sovereign  whose  courts 
sit  in  judgment  on  the  offender.  In  the  ad- 
ministration of  criminal  justice,  every  sover- 
eign acts  as  judge  in  his  own  case,  as  the 
offended  party  ;  and  a  State  Court  cannot  act 
as  an  organ  of  judicial  power  representing  the 
U.  S..  because,  in  its  appointment,  tenure  and 
accountability,  it  is  independent  of  the  federal 
government. 

This  court,  in  its  judicial  functions,  now 
represents  the  sovereignty  of  the  State  of  N. 
Y.,  as  to  the  question  before  us;  and  consid- 
ering the  intimate  relation  between  the  State 
and  the  U.  S.,  and  the  common  interest  which 
all  the  states  have,  in  maintaining  and  giving 
complete  effect  to  the  laws  of  the  Union  ;  and 
considering,  .also,  that  the  provision  in  the  Act 
of  Congress  in  this  class  of  cases,  is  for  the 
benefit  and  accomodatiou  of  our  own  citizens, 
in  rendering  it  more  cheap  and  easy  to  defend 
themselves  when  sued  for  such  penalties;  I 
think  it  tit  and  expedient  to  afford  the  remedy 
of  a  civil  action,  to  enforce  this  Penal  Statute 
of  the  U.  S. 

In  coining  to  this  conclusion,  I  perceive  no 
great  danger  of  introducing  those  evils  so 
eloquently  described  and  so  feelingly  depre- 
cated by  the  General  Court  of  Va.,  as  a 
"  system  of  a  strange  kind  of  Mosaic  war,  in 
the  judiciary  of  nations.  Here  a  Cadi  sitting 
in  judgment  upon  an  Italian  denying  the 
pope's  infallibility  ;  there  the  stern  fathers  of 
the  holy  inquisition  putting,  a  poor  Turk  to 
the  rack  because  he  denies  that  Mahomet  is 
the  prophet  of  God ;  the  judges  of  republican 
23*]  Virginia  pillorying  an  Englishman  *for 
libeling  royalty ;  and  the  Court  of  King's 
Bench  inflicting  the  same  punishment  upon  an 
American  for  libeling  the  government  of  the 
U.  S. ,  for  the  late  declaration  of  war."  (Jack- 
son v.  Roto,  before  cited.) 

Whenever  either  of  the  cases  supposed  by 
the  General  Court  of  Va.  shall  occur,  I  will 
examine  it  without  prejudice  ;  but  in  this  case 
I  am  of  opinion  that  there  ought  to  be  judg- 
ment for  the  plaintiffs. 

Judgment  for  the  defendant. 
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WADDINGTON  v.  THE  U.  INS.  CO. 

Practice — Action  on  Policy  of  Insurance — For 
Total  Lous — Under  Money  Counts,  Premium 
may  be  Recovered — Interest  on  Premium  with- 
in Discretion  of  Court — Costs. 

In  an  action  on  a  policy  of  insurance,  where  the 
plaintiff  declares  for  a  total  loss,  and  adds  the  usual 
money  counts,  he  will  be  entitled  to  a  Judgment  for 
a  return  of  the  premium,  if  the  court  should  be  of 
opinion  that  he  cannot  recover  for  a  total  loss,  on 
the  ground  that  the  policy  never  attached;  pro- 
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vided  the  defendants  have  not  compelled  him  to 
make  his  election  whether  he  would  proceed  for 
the  premium  or  not. 

And  as,  in  such  case,  the  defendant  not  having 
paid  the  premium  into  court,  the  plaintiff  is  enti- 
tled to  interest  thereon,  from  the  commencement 
of  the  suit,  or  from  rhe  time  when  the  defendants 
ought  to  have  paid  the  premium  into  court. 

The  allowing  of  interest  in  cases  of  this  nature 
rests  in  the  sound  discretion  of  the  court. 

The  plaintiff  is  not  allowed  costs  accruing  on  his 
claim  for  a  total  loss  under  the  policy. 

THIS  was  an  action  on  a  policy  of  insurance 
on  the  cargo  of  the  brig  African,  "  at  and 
from  Gothenburgh  to  Carlshune,  or  any  other 
port  of  delivery  in  the  Baltic  :  if  turned  away, 
or  warned  not  to  enter,  to  a  near  open  port." 
Premium,  seven  and  a  half  per  cent. ;  to  re- 
turn two  and  a  half  per  cent.,  if  the  risk  ends 
at  Carlshune  in  safety.  The  declaration  con- 
tained the  usual  money  counts.  The  African, 
having  on  board  goods  of  the  plaintiff,  to  the 
amount  insured,  sailed  from  Phila.  on  the  10th 
of  April,  1810,  and  arrived  at  Gothenburgh  in 
the  month  of  June  following.  After  a  long 
detention,  by  contrary  winds,  she  set  sail  from 
Gothenburgh  on  the  8th  of  October,  1810, 
having  on  board  the  same  cargo  which  was 
laden  on  board  of  her  at  Phila.,  and  among 
the  rest  the  goods  of  the  plaintiff,  an'd  she  was 
afterwards  wrecked  in  the  Baltic,  and  wholly 
lost,  with  her  cargo. 

At  the  trial,  the  plaintiff  produced  two 
respectable  merchants  in  the  City  of  New  York, 
as  witnesses,  who  were  well  acquainted  with 
the  Baltic  trade,  and  one  of  whom  was.  a 
Gothenburgh  in  1810  and  1811,  who  testified 
that  it  was  usual  and  customary  for  American 
vessels  bound  from  the  U.  S.,  up  the  Baltic,  to 
stop  at  Gothenburgh  for  information  respect- 
ing *the  market  and  for  orders,  and  that  [*24 
they  often  discharge  their  cargoes  there,  but 
that  they  had  never  known  or  heard  of  an 
instance  of  an  American  vessel  taking  in  a 
cargo  at  Gotheuburgh  for  the  Baltic  ;  and  that 
when  American  vessels  proceed  from  Gothen- 
burgh up  the  Baltic  with  cargoes,  it  was, 
according  to  their  knowledge  and  belief,  with 
the  same  cargoes  which  they  brought  thither, 
and  without  landing  them. 

The  plaintiff,  also,  gave  in  evidence,  the 
order  on  which  the  insurance  was  made,  and 
the  letter  accompanying  the  same,  which  it  is 
unnecessary  to  state. 

A  verdict,  by  consent,  was  taken  for  the 
plaintiff,  subject  to  the  opinion  of  the  court  on 
a  case  made,  and  which  either  party  was  to  be 
at  liberty  to  turn  into  a  special  verdict.  The 
plaintiff  claimed,  at  first,  to  recover  for  a  total 
loss. 

Mr..  T.  L.  OgcLen,  for  the  plaintiff,  stated  that 
he  demanded  only  a  return  of  the  premium, 
with  interest. 

Messrs.  Hoffman  and  8.  Jones,  Jr.,  contra, 
said  that  they  did  not  deny  that  the  plaintiff 
was  entitled  to  a  return  of  premium,  but  they 
insisted  that  it  could  not  be  recovered  in  this 
action  ;  and  that,  at  any  rate,  interest  ought 
not  to  be  allowed.  Interest  is  not  recovered, 
of  course,  in  these  cases. 

Mr.  Oyden,  in  reply.  The  courts  have  uni- 
formly given  to  the  plaintiff  a  return  of  the 
premium,,  on  the  money  counts  in  the  declara- 
tion, when  they  considered  him  not  entitled  to 
recover  for  a  total  loss,  on  the  ground  that  the 
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policy  never  attached.  It  would  be  unreason- 
able to  require  the  plaintiff  to  bring  two  actions, 
one  for  a  total  loss,  and  the  other  for  a  return 
of  premium. 

Per  Curiam.  The  plaintiff .  abandons  all 
chiiin,  except  for  the  return  of  the  premium, 
and  on  this  he  claims  interest.  The  defendants 
admit  their  liability  for  the  premium,  but 
insist  that  it  ought  not  to  be  recovered  in  this 
action,  and  contend,  also,  that  interest  ought 
not  to  be  allowed. 

The  cause  has  hitherto  been  contested  on 
25*]  different  principles,  *the  plaintiff  claim 
ing  to  be  paid  a  total'  loss  on  the  goods.  His 
action,  however,  is  adapted  to  recover  the 
premium  ;  and  as  the  defendants  have  not 
taken  measures  to  compel  him  to  elect  whether 
he  would  go  for  the  premium  or  not,  the  court 
cannot  deny  him  a  right  to  recover  according 
to  his  case.  The  defendants  are  in  default. 
They  ought  to  have  paid  the  premium  into 
court,  and  then,  if  the  plaintiff  had  persisted, 
it  would  have  been  at  his  own  hazard.  The 
question  of  interest  in  actions  of  this  nature,  is 
within  the  sound  discretion  of  the  court,  and 
it  will  be  allowed 'or  not,  according  to  circum- 
stances. 'It  is  certainly  true  that  the  defend- 
ants have  had  the  use  of  the  plaintiff's  money, 
and  we  think  they  ought  to  repay  it  with  inter- 
est, from  the  time  when  they  ought  to  have 
taken  their  stand,  and  paid  the  premium  into 
court.  They  never  could  have  imagined  that 
they  could  successfully  contest  the  loss.because 
the  goods  were  not  laden  on  board  at  Gothen- 
burgli,  and  keep  the  premium  also.  We  are 
of  opinion  that  the  plaintiff  is  entitled  to 
recover  the  premium  and  interest  thereon  from 
the  time  of  the  commencement  of  the  suit.  In 
taxing  the  costs  the  plaintiff  will  not  have  a 
right  to  any  costs,  accruing  on  his  claim  for  a 
loss  under  the  policy. 

Rule  accordingly. 


MERCHANT'S  BANK  ET  AL. 


BIRCH  ET  AL.,  Ex'rs  of  BIRCH. 

Death  of  Indorser  before  Note  Payable  —  Notice 
Mast  be  GioenEtecutor,  if  Known  to  Holder  — 
If  Death  not  Known,  what  Notice  Sufficient. 

If  an  indorser  of  a  note  be  dead  at  the  time  it  be- 
comes payable,  and  there  be  executors  or  adminis- 
trators known  to  the  holder,  notice  of  the  non-pay- 
ment must  be  given  to  them,  for  they  represent  the 
testator  or  intestate.  But  where  a  note  fell  due 
the  22d  of  December,  and  the  indorser,  being:  absent 
on  a  voyage  for  the  recovery  of  his  health,  died  at 
sea  on  the  12th  of  December,  but  his  death  was  not 
known  to  the  holders  until  March  following1,  and 
the  will  was  not  proved,  nor  letters  testamentary 
granted  until  April  following',  it  was  held  that  notice 
of  the  non-payment  having1  been  left,  at  the  time,  at 
the  dwelling-house  of  the  indorsor,  his  last  place  of 
residence,  in  New  York,  and  also  sent  by  post  to  his 


NOTE.— Negntiahlt '.paper— Notice  of  non-payment — 
Death  <>f  Inabner—Duty  <>f  holder. 

Compare  notes  to  Tunno  v.  Lague,  2  Johns.  Cas., 
1,  and  Stewart  v.  Eden,  2  Cal.,  121.  See,  also,  Boyd 
v.  City  Savings  Bank,  15  Gratt.,  501:  Smally  v. 
Wrig-ht,  40  N.  J.  L.,  461 ;  Goodnow  v.  Warren,  122 
Mass.,  79  :  Mathewson  v.  Stratford  Bank,  45  N.  H., 
101;  Linderman  v.  Guldin,  34  Pa.  St.,  54;  1  Parsons 
Notx  B  and  Bills.  500,  et  xeq.;  2  Daniels  Neg.  Insti.,  57, 
ft  set].:  Schumaker  v.  Quaritius,  5  Kedf .  (N.  Y.),  351. 
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family,  who  had  shortly  before  removed  into  the 
country,  it  was  sulficieut  to  support  an  action 
against  the  executors  of  the  indorser.  without  show- 
ing1 any  notice  to  them  of  the  non-payment. 

Citation— 2  Cai..  121. 

'PHIS  was  an  action  of  atuwmpzit,  brought  by 
1  the  plaintiffs,  as  indorsees  of  a  promissory 
note,  against  the  defendants,  *as  execu-  [*2O 
tors  of  "the  indorser  :  and  was  tried  the  4th  of 
December,  1818,  at  the  New  York  sittings, 
before  the  late  Chief  Justice.  • 

The  note  was  dated  the  22d  of  September, 
1815,  made  by  Whiting  &  Watson  for  $1,300, 
payable  to  J.  E.  R.  Birch  or  order,  eighty  eight 
days  after  date.  Payment  was  duly  demanded 
of  the  makers  on  the  22d  of  December,  and 
notice  of  the  non-payment,  directed  J.  E.  R. 
Birch,  was,  on  the  next  day  delivered  at  the 
late  dwelling-house  of  the  indorser  in  the  City 
of  New  York,  his  family  having  a  short  time 
before  removed  to  Newburgh.  At  the  time 
the  notice  was  so  delivered,  there  was  affixed 
on  the  door  of  the  house  a  notice,  directing  all 
persons  having  any  business  with  J.  E.  R. 
Birch,  to  call  on  Dr.  Smith,  No.  338  Pearl 
Street,  Another  notice  of  the  non-payment, 
directed  in  the  same  manner,  was,  on  the  same 
day,  delivered  to  a  student  at  the  house  of  Dr. 
Smith  ;  and  a  similar  notice  of  non-payment, 
directed  to  J.  E.  R.  Birch,  at  Newburgh,  was, 
on  the  same  day,  put  into  the  postofficein  the 
City  of  New  York.  The  notary  who  protested 
the  note,  in  a  conversation  with  De  Witt,  one 
of  the  defendants,  and  the  brother-in  law  of 
the  indorser,  inquired  of  him  to  whom  he 
should  deliver  notice  of  the  nonpayment  of 
the  note,  and  De  Witt- replied,  "To  Doctor 
Smith  ;  he  has  •  the  care  of  all  Dr.  Birch's 
notes :"  and  De  Witt,  at  the  same  time, 
informed  the  notary  that  the  family  of  the 
indorser  had  removed  to  Newburgh. 

It  was  admitted  that  Birch,  the  indorser, 
sailed  from  New  York  on  the  17th  day  of 
November,  1815,  on  a  voyage  to  Teneriffe,  for 
the  recovery  of  his  health  ;  and  that  he  died 
at  sea  on  the  12th  of  December,  1815.  The 
will  of  the  deceased  was  proved,  and  letters 
testamentary  granted  to  the  defendants,  on  the 
22d  of  April,  1816  ;  but  no  notice  of  non-pay- 
ment of  the  note  was  ever  delivered  to  the 
defendants  after  the  letters  testamentary  were 
so  granted  to  them.  The  family  of  B  removed 
to  Newburgh  a  short  time  after  he  sailed  from 
N.  Y.,  and  continued  to  reside  thereuntil  May, 
1817.  The  death  of  B.  was  not  known  in  N. 
Y.  when  the  notices  of  non-payment  were 
given,  and  not  until  his  wife  returned  from 
Teneriffe,  about  the  last  of  March,  1816. 

*Upon  the  evidence  of  these  facts,  the  [*27 
defendants  requested  the 'judge  to  charge  the 
jury,  that,  as  the  note  fell  due  after  the  death 
of  the  indorser.  the  holders  ought  to  have 
given  notice  of  the  non-payment  to  the  defend- 
ants, as  executors,  within  a  reasonable  time 
after  the  probate  of  the  will  of  the  testator, 
and  not  having  done  so,  the  defendants  were 
not  liable  ;  but  the  Chief  Justice  being  of  opin- 
ion that  the  plaintiffs  had  given  sufficient 
notice  of  the  non-payment,  the  jury,  under  his 
direction,  found  a  verdict  for  the  plaintiffs,  for 
$1,590.29. 

A  motion  was  made  to  set  aside  the  verdict, 

and  for  a  new  trial,  which  was  submitted  to 
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the  court,  on  the  above  case,  without  argu- 
ment. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  only  question  in  this  case  is,  whether 
due  notice  was  given  of  the  non-payment  of 
the  note  by  the  maker,  so  as  to  charge  the 
defendants,  who  are  the  executors  of  the 
indorser. 

It  is  not  denied  that  the  plaintiffs,  the  hold- 
ers of  the  note,  gave  all  the  notice  in  their 
power  to  give  when  the  note  fell  due  ;  notice 
was  left  at  the  last  residence  of  the  indorser, 
another  notice  was  left  with  his  reported  agent, 
and  another  was  sent  to  the  residence  of  his 
family  in  the  country  through  the  postoffice. 
But  it  is  insisted  that  the  indorser  being,  in 
fact,  dead  when  the  note  fell  due,  although  the 
fact  was  unknown  until  some  months  after- 
wards, notice  should  have  been  given  to  his 
executors.  It  appears  that  the  note  became 
due  on  the  22d  of  December,  1815,  that  Birch 
sailed  from  N.  Y.  on  the  17th  of  November, 
1815,  on  a  voj'age  to  Teneriffe,  and  died  at  sea 
on  the  12th  of  December  following ;  that  his 
will  was  proved,  and  letters  testamentary 
grunted  thereon,  onthe22d  of  April,  1816,  and 
that  his  dentil  was  not  known  at  N.  Y.  until 
the  last  of  March,  1816.  No  notice  was  given 
to  the  executors  of  the  non-payment  of  the 
note. 

The  case  of  Stewarts  v.  The  Executors  of 
Eden,  2  Cai.,  121,  governs  and  decides  this 
case.  In  that  case  the  note  fell  due  on  the  8th 
of  November,  1798,  the  indorser,  Medcef  Eden, 
died  on  the  13th  of  September,  1798,  and  it 
J28*J  *was  held  by  the  court  that  notice  di- 
rected to  the  indorser  himself,  and  left  at  his 
dwelling-house,  which  was  shut  up,  was  good 
notice.  Mr.  Justice  Livingston,  in  delivering 
the  opinion  of  the  court,  observed,  "  nor  was 
it  fatal  to  direct  the  notice  to  the  indorser  him 
self,  for  as  it  was  not  known  whether  he  had 
made  a  will,  nor  who  his  executors  were, 
until  long  after,  it  was  full  as  probable  that  it 
would  reach  the  parties  interested  by  this 
address  as  by  any  other ;  some  one  of  the 
deceased's  family  would  open  it,  or  see  it 
safely  delivered  to  an  executor  ;  the  notice, 
therefore,  was  well  served  and  its  address 
proper." 

If  an  indorser  be  dead,  at  the  maturity  of  a 
note,  and  there  be  executors  or  administrators, 
at  that  time,  known  to  the  holder,  notice  must 
be  giveu  to  them,  for  they  represent  the  testa- 
tor or  intestate,  and  are  as  fully  entitled  to 
notice  as  he  would  be,  if  alive.  But  it  is  a 
novel  principle,  unsupported  either  by  prece- 
dent or  authority,  that  notice  is  to  be  given  to 
the  representatives  of  the  indorser,  and  who 
become  such  long  after  the  note  has  fallen  due. 
The  rights  of  the  holder  of  a  note  or  bill  are 
to  be  determined  by  his  acts,  when  the  note  or 
bill  becomes  due  ;  and  if  he  then  gives  such 
notice,  as  under  the  existing  state  of  facts  the 
law  requires  of  him,  his  rights  are  fixed,  and 
he  cannot  be  required  to  surperadd  any  other 
notice  at  a  future  period.  In  the  case  cited, 
no  notice  had  been  given  to  the  executors, 
and  we  perceive  that  the  notice  delivered  at 
the  dwelling-house  of  the  deceased  indorser 
was  pronounced  to  be  well  delivered. 
JOHNS.  REP.,  17. 


We  have  not  been  furnished  with  the  plead- 
ings, and  therefore,  cannot  notice  any  sug- 
gestions, that  the  proof  did  not  correspond 
with  the  averments  in  the  declaration  ;  noth- 
ing is  referred  to  us  but  the  single  point, 
whether  due  notice  was  given  to  the  indorser. 

Judgment  for  the  plaintiffs. 

Cited  in— 5  Hill,  234 ;  238  : 12  Barb.,  252;  122  Mass., 

82. 


*JACKSdN,  ex  dem.  LIVINGSTON  [*29 
ET  AL., 

V. 

FREER. 

Grant  by  Commissioners  of  Land  Office — Descrip- 
tion by  Exterior  Lines — Surrey  and  Insuanc« 
of  Patents — Reference  in  Patents  to  Map  Filed 
— Owners  bound  by  Actual  Survey . 

Where  a  large  tract  of  land  was  granted,  by  the 
Commissioners  of  the  Land  Office,  to  L.  and  others, 
describing  the  tract  by  its  exterior  lines  alone :  and 
directing  the  tract  to  be  surveyed  by  the  Surveyor- 
General,  and  patents  to  be  Issued  fdr  the  several 
lots,  according  to  the  return  and  map  of  such  sur- 
vey, and  the  patents  described  the  lots,  with  a  refer- 
ence to  the  map  on  tile  in  the  Secretary's  office ;  it 
was  held  that  the  patents  were  to  be  understood  as 
referring  to  the  field-book  and  actual  survey,  as 
well  as  to  the  map  on  tile :  that  the  owners  of  the 
several  lots  were  bound  by  their  actual  locations, 
according  to  the  lines  on  the  ground,  without 
.regard  to  the  circumstance  that  some  of  the  lots 
would  exceed,  and  some  fall  short  of  the  quantity 
of  acres  mentioned  in  the  patents. 

Citation— 7  Johns.,  241. 

rpHIS  was  an  action  of  ejectment  for  land  in 
JL  Walton  in  Delaware  County,  and  was 
tried  at  the  Delaware  Circuit,  before  Mr.  Jus- 
tice Yates,  on  the  30th  of  June,  1818. 

The  lessors  of  the  plaintiff  deduced  a  regu- 
lar title,  by  descent,  from  Peter  Van  Brugh 
Livingston,  the  patentee,  to  lot  No.  104,  in  the 
tract  of  land  granted  to  Peter  Van  Brugh 
Livingston,  Lawrence  Kortright  and  others. 
The  patent  was  dated  the  14th  of  August,  1786, 
and  passed  the  Secretary's  office  the  22d  of 
September,  1789,  and  was  introduced  at  the 
trial,  with  an  exemplification  of  the  map 
made  under  the  direction  of  the  Surveyor-Gen- 
eral, and  filed  in  the  Secretary's  office,  desig- 
nating the  several  lots  in  the  tract.  From 
authenticated  copies  of  the  minutes  of  the 
Commissioners  of  the  Land  Office,  on  the  8th 
of  October,  17S5,  and  the  6th  of  May,  1786,  it 
appeared  that  the  Commissioners  granted  the 
said  tract  of  land,  describing  it  by  its  exterior 
boundaries  alone,  to  Peter  Van  Brugh  Living- 
ston, and  others,  and  had  directed  the  same  to 
be  surveyed  by  the  Surveyor-General,  and 
patents  to  be  issued  for  the  several  lots, 
according  to  the  return  and  map  of  such  sur- 
vey. 

The  plaintiff  proved,  by  S.  Bartlett,  a  sur- 
veyor/that  in  locating  lot  No.  104,  according 
to  the  map  filed  in  the  Secretary's  office,  and 
according  to  the  courses  and  distances  given 
in  the  patent,  it  would  include  about  thirty- 
four  acres  of  the  premises  in  the  possession  of 
the  defendant. 

The  defendant  gave  in  evidence  a  patent  to 
S.  Wattles,  for  lot  No.  90,  in  the  above-men- 
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tioned  tract,  dated  the  19th  of  August,  1789  ; 
and  a  deed  for  the  same  lot,  from  Wattles  to 
him,  dated  the  1st  of  November,  1808.  The 
defendant  also  produced  copies  of  the  field- 
hook  of  the  original  survey,  duly  authenti- 
cated. 

Bartlett,  the  surveyor,  who  was  called  as  a 
witness,  testified  that  he  had  surveyed  lot  No. 
90,  and  stated  the  particulars  of  the  survey  ; 
that  the  defendant  possessed  the  lot  according 
to  the  lines  now  on  the  ground  ;  that  the  wit- 
3O*J  ness  *had  examined  the  old  marked  lines 
and  corners,  as  originally  surveyed,  and  that 
the  possession  of  the  defendant  corresponded 
with  them,  but  that  the  old  survey  and  pos- 
session did  not  correspond  with  the  map  on 
file  in  the  Secretary's  office.  That  the  witness 
resides  on  the  tract,  and  is  acquainted  with  it, 
and  that  about  one  half  of  the  lots  are  settled 
and  improved,  and  that,  as  far  as  he  is  acquaint- 
ed with  them,  they  are  held  according  to  the 
lines  and  boundaries  made  in  the  old  survey, 
excepting  three  lots  which  have  been  settled 
within  three  years,  according  to  a  new  survey 
made  by  direction  of  the  proprietors  of  those 
lots. 

Another  witness  stated  that  lot  No.  90  was 
improved  more  than  twenty  years  ago,  and 
that  the  defendant  had  been  in  possession 
about  fourteen  years. 

Bartlett,  the  surveyor,  further  testified  that 
according  to  the  survey  on  the  ground  and  the 
lots  there  marked  out,  some  of  them  could 
not  be  located  within  the  exterior  boundaries' 
of  the  tract ;  but  some  of  the  lots,  and  among 
tliem  lot  No.  104,  would,  in  part,  fall  within 
Leake's  patent,  which  is  older  than  the  one  to 
Livingston.  But  on  surveying  the  lots  accord- 
ing to  the  maps  filed  in  the  Secretary's  office, 
and  the  patents  issued  in  reference  thereto, 
there  was  land  enough  to  give  each  lot  its 
full  complement  of  acres ;  and  that  lot  No. 
90,  as  now  located  and  possessed,  contained 
two  hundred  and  seventy-seven  acres.  Tuat 
he  had  surveyed  the  exterior  boundaries  of  the 
said  tract  sufficiently  to  ascertain  that  there 
was  width  enough  to  give  to  each  lot  its  full 
complement.  That  he  had  found  no  stakes  or 
stones  at  any  of  the  corners  of  lot  No.  90. 

The  jury,  under  the  direction  of  the  judge, 
found  a  verdict  for  the  defendant. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  Sudan,  for  the  plaintiff.  He  cited 
Jackson,  d.,  v.  Hunter,  1  Johns.,  495. 

Mr.  T.  A.  Emmet,  contra.  He  cited  Jack- 
son, d.,  v.  Offden,  4. Johns.,  140,  and  S.  C.,  7 
Johns.,  238,  and  Jackson,  d.,  v.  Reid,  relative 
3 1*]*  to  the  same  land,  decided  in  May  Term, 
1811.  (Not  reported.) 

SPENCER,  Oh.,  J.,  delivered  the  opinion  of 
the  court : 

The  plaintiff's  counsel  seem  to  suppose  that 
the  lessors  of  the  plaintiff  had  a  priority  of 
title,  and  were,  therefore,  entitled,  'at  all 
events,  to  have  the  complement  of  acres  men- 
tioned in  the  patent  for  lot  No.  104.  This  is 
manifestly  a  mistake.  The  owners  of  the 
tract  would  have  been  tenants  in  common, 
but  for  the  partition  which  took  place  between 
them.  The  patents  were  issued  on  the  mutual 
agreement  of  those  interested  in  the  whole 
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tract,  to  sever  their  common  rights  ;  and  thus 
the  agreement  was  carried  into  complete  effect. 
As  between  the  tenants  in  common,  it  was 
immaterial  when  the  patents  were  dated,  they 
became  entitled  to  the  lots  in  severally,  in 
virtue  of  their  agreement,  and  it  was  per- 
fected by  issuing  the  letters  patent. 

The  real  question  is,  which  shall  prevail, 
the  actual  location  of  the  lots  on  the  ground, 
by  marking  and  numbering  trees  at  the  cor- 
ners, and  by  marking  the  lines  of  the  lots  ;  or 
the  courses  and  distances  which  the  map  rep- 
resents the  lots  as  entitled  to. 

The  survey  of  the  lots,  and  the  actual  loca- 
tion of  them,  was  the  joint  a.ct  of  all  the  par- 
ties interested,  and  must  control.  The  map 
was  intended  to  represent  the  relative  situations 
and  localities  of  the  lots,  as  regarded  each 
other ;  the  actual  survey  was  the  practical 
location  ;  and  although  the  patents  do  not 
specially  refer  to  the  field-book  and  the  actual 
survey  of  the  lots,  they  virtually  referred  to 
them,  by  referring  to  the  map.  It  was  com- 
posed from  the  survey,  and  the  lots  ac- 
quired their  individuality  from  the  surve'y 
also.  Without,  therefore,  any  express  refer- 
ence to  the  field-book  or  survey,  the  reference 
to  the  map  was  a  reference  to  its  accompani- 
ments, the  field-book  and  survey.  In  Jackson 
v.  Oyden,  1  Johns.,  241,  Chief  Justice  Kent,  in 
delivering  tjie  opinion  of  the  court  upon  a 
question  involving  one  of  the  lots  in  this  tract, 
said  "  that  when  the  question  was  rendered 
ambiguous  or  uncertain,  by  the  contradiction 
between  the  map  and  survey,  a  practical  loca- 
tion and  construction  given  by  the  parties, 
and  acquiesced  in  ^through  a  series  of  [*3i2 
transfers,  and  for  a  great  number  of  years, 
until  the  lands  had  become  cultivated  and 
grown  into  value,  cannot  but  operate  with 
great  if  not  decisive  force."  Those  observa- 
tions apply  with  peculiar  weight  in  the  present 
case  ;  for  all  the  lots,  with  the  exception  of 
three,  which  have  been  quite  recently  entered 
upon,  have  been  held  and  possessed  ever  since 
the  settlement  of  the  country,  according  to  the 
original  and  actual  survey  of  the  lots. 

To  locate  lot  No.  104  according  to  the  map, 
and  rejecting  all  that  has  been  done  by  the 
patentees  themselves  to  give  fixed  and  definite 
boundaries  to  the  lots,  would  throw  every  lot 
in  the  whole  tract  into  a  state  of  confusion. 
We  are  bound,  as  well  by  a  regard  to  the  quiet 
of  the  country,  as  to  the  acts  of  the  parlies,  to 
hold  them  concluded  by  their  actual  location 
of  the  lots,  without  being  influenced  by  the 
consideration  that  some  lots  fall  short  and 
others  exceed  the  number  of  acres  mentioned 
in  the  patents.  Tliis  was  matter  of  accident, 
and  the  patentees  took  their  chances  for  the 
lots  on  the  ballot. 

We  have  been  referred  to  a  decision  of  this 
court  in  May  Term,  1811,  in  the  case  of  Jack- 
son, d.,v.  /fejV^conformingtotheprinciplesnow 
adopted;  and  although  that  case  is  not  reported, 
it  undoubtedly  was  decided  in  consonance  with 
this  case. 

Motion  for  a  new  trial  denied,  with  coste. 

Cited  in— 4  Cow.,  451 ;  6  Cow.,  732  ;  7  Cow.,  762  ;  10 
Wend.,  101);  13  Wend.,  540  ;  16  Wond.,  30J,  677  ;  18 
Wend..  108;  37  N.  Y.,334:  3  Keyes,513;  4  Abb.  App. 
Dec.,  9 ;  4  Trans.  App.,  362 :  3  Trans.  App.,  120  ;  2 
Curt.,  574 :  37  Super.,  188 ;  25  Cal.,  627. 
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NEWBURGH  AND  COHECTON  TURNPIKE  Co.  v.  BELKNAP. 


33*1    *NEWBURGH    AND    COHECTON 
TURNPIKE  CO. 


BELKNAP. 

Newburgh  Turnpike  Company— Act  of  Incor- 
poration— Toll — Exemption  from,  of  Person 
Owning  Farm  on  Each  side  of  Toll-Gate. 

According1  to  the  true  construction  of  the  10th 
section  of  the  Act  Incorporating  the  Newbuivh, 
&c.,  Turnpike  Company  (st-ss.  24,  ch.  36,  2  K.  &  K.. 
459),  a  person  who  owns  a  farm  on  the  west  side  of 
the  toll-gate,  and  another  farm  on  the  east  side  of 
the  gate,  within  a  mile  thereof,  is  exempted  from 
toll  on  passing  through  the  gate  with  materials 
from  one  farm  to  the  other  for  building  an.l  im- 
provements, it  being,  according  to  the  proviso,  the 
common  business  of  bis  farm. 

Citation— 2  K.  &  R.,  459,  sess.  24,  ch.  36. 

IN  ERROR,  to  the  Court  of  Common  Pleas 
of  the  County  of  Orange.  The  plaintiffs 
brought  an  action  of  asmmpsit  in  the  court 
below,  against  the  defendant,  to  recover  toll 
claimed  to  be  due  to  them  from  the  defendant, 
for  traveling,  with  his  cattle  and  carriages,  on 
the  turnpike  road,  and  through  the  gate  in 
Newburgh,  belonging  to  the  plaintiffs.  It  was 
proved  that  the  defendant  and  his  servants  had 
passed  through  the  toll  gate  divers  times,  in 
the  years  1813,  1814  and  1815  ;  and  that  the 
defendant  being  asked  by  the  toll-gatherer,  in 
1813,  to  whom  the  toll  was  to  be  charged, 
answered  that  it  was  to  be  charged  to  him,  the 
defendant,  which  was  accordingly  done  ;  and' 
the  toll  so  charged,  according  to  the  rates 
established  by  the  Act  incorporating  the  plaint- 
iffs, amounted  to  $149.87. 

It  was  proved  by  the  defendant  that  he 
owned  a  farm  on  the  east  side  of  the  toll-gate, 
and  within  one  mile  thereof,  on  which  he 
resided  ;  and  that  he  was  part  and  principal 
owner  and  superintendent  of  another  farm,  on 
the  west  side  of  the  gate,  about  one  mile  there- 
from ;  that  during  the  periods  above  men- 
tioned, he  was  erecting  several  buildings  on 
the  farm  west  of  the  gate,  and  which  contained 
about  one  thousand  acres  ;  that  during  the 
time  the  toll  was  claimed  the  defendant  was 
employed  in  carrying  lime,  boards,  timber  and 
other  materials,  from  the  lime  kiln  and  saw 
mill,  on  the  farm  east  of  the  gate,  to  be  used 
in  the  improvements  on  the  other  farm  ;  and 
in  carrying  materials  from  the  farm  west  of 
the  gate  to  the  farm  east  of  the  gate  ;  and  that 
the  toll  charged  on  such  occasions,  amounted 
to  about  two  thirds  of  the  toll  claimed.  This 
evidence  was  objected  to,  but  the  court  below 
decided  that  it  was  proper,  and  ought  to  bar 
the  plaintiffs  from  a  recovery  of  part  of  the 
amount  demanded. 

The  plaintiffs  tendered  a  bill  of  exceptions  to 
34*]  the  opinion  *of  the  court ;  and  having 
submitted  to  a  nonsuit,  the  court  below  gave 
judgment  against  them  for  the  costs. 

The  case,  on  the  record,  and  bill  of  excep- 
tions, was  submitted  to  the  court  without  argu- 
ment. 

Per  Curtam.  The  whole  question  depends 
on  the  construction  to  be  given  to  the  proviso 
to  the  10th  section  of  the  Act  incorporating  the 
plaintiffs.  (2  K.  &  R.,  459,  sess.  24,  ch.  36.) 
That  section  fixes  the  rates  of  toll  demandable, 
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from  all  persons  using  the  road,  at  the  gates  ; 
and  the  proviso  declares  that  nothing  in  the 
Act  shall  be  construed  to  entitle  the  Corpora- 
tion to  demand  toll  of  or  from  any  person  pass- 
ing to  or  from  public  worship,  on  Sunday,  or 
to  or  from  his  common  business  on  his  farm 
&c. 

We  think  that  the  court  below  did  not 
err  in  their  construction  of  the  Act.  The 
defendant  had  two  farms,  the  one  on  the  east 
and  the  other  on  the  west  side  of  the  toll-gate; 
and  the  teams  passing  with  materials  from  the 
one  farm  to  the  other  were  passing  on  the 
qommon  business  of  his  farm.  If  th'is  case  is 
not  within  the  proviso,  we  are  at  a  loss  to  know 
what  business  will  exempt  a  person  passing  the 
gate,  from  toll.  It  is  the  plain,  common  sense 
of  the  Act,  and  according  to  its  natural  and 
just  construction.  We  are  of  opinion,  there- 
fore, that  the  judgment  below  ought  to  be 
affirmed. 

Judgment  affirmed. 
Cited  in— 39  Barb.,  633. 


KINNIE.  qui  tarn,  &c.,  v.  WHITFORD. 

Practice — Qui  Tarn  Action — Writ  of  Error  as 
Supersedeas — Bail  not  Required — Execution 
— Issued  before  Writ  of  Error  Filed,  No 
Supersedeas. 

In  a  fftil  tarn  action,  bail  to  a  writ  of  error  is  not 
required  by  the  Statute  (1  N.  R.  L.,  143),  in  order  to 
makfe  the  writ  a  Supersedeas. 

Where  an  execution  is  issued  and  actually  levied, 
before  the  writ  of  error  is  tiled,  it  is  no  Supersedeas. 

Citations— 1  N.  R.  L.,  143,  sess.  24,  ch.  25,  sec.  2 ;  9 
Johns.,  66. 

MOTION  on  the  part  of  the  defendant  that 
the  writ  of  error,  filed  in  this  cause,  be  a 
superstfdeas,  to  the  execution  issued  on  the 
judgment,  &c.  It  was  an  action  of  debt, 
brought  by  the  plaintiff,  qui  tarn.  &c.,  under 
the  8th  section  of  "  the  Act  to  Prevent  and 
Punish  Champerty  and  ^Maintenance."  [*35 
A  judgment  was  obtained  by  the  plaintiff  for 
$400,  and  the  record  was  fifed  on  the  31st  of 
May  last.  A  writ  of  error  coram  vobis  was 
brought  to  reverse  the  judgment,  and  counsel 
certified  that  there  was  error  in  the  record.  It 
further  appeared,  from  the  affidavit  of  the 
plaintiff's  attorney,  that  an  execution  had  been 
issued  on  the  judgment,  returnable  at  this 
term,  and  was  actually  levied  on  the  property 
of  the  defendant,  on  the  llth  of  July  last, 
before  the  writ  of  error  was  allowed  and  filed. 

Per  Curiam.  In  a  qui  tain  action,  the  Stat 
ute  (1  N.  R.  L.,  143,  sess.  24,  ch.  25,  sec.  2) 
does  not  require  that  bail  to  a  writ  of  error 
should  be  put  in,  in  order  to  make  it  a  super- 
sedeas.  But  in  this  case  the  execution  had 
issued,  and  was  actually  levied  on  the  property 
of  the  defendant,  before  the  writ  of  error  was 
filed  ;  and  the  writ  of  error  was,  therefore,  no 
superseded*.  This  was  so  decided  in  BUinchai-d 
v.  Myers,  9  Johns.,  66. 

Motion  denied. 

Cited  in-23  Wend.,  590 :  3  Hill,  241 ;  »  Abb.  Pr., 
213 ;  1  Duer,  689  :  2  E.  D.  £..  267. 
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SUPUEMK  COURT,  STATE  OF  NEW  YOKK. 


JOURDEN  v.  HAWKINS. 

Return  of  Cepi  Corpus — Service  by  Deputy — 
Special  Bail — Notice  not  Received  by  Plaintiff's 
Attorney —  When  Attachment  against  Sheriff 
Refused. 

Where  a  sheriff  had  returned  cepi  corpus  to  a 
capias  ad  rasp,,  and  the  deputy-sherjff  who  served 
the  writ  became  special  bail,  of  which  notice  was 
sent  by  mail,  but  not  received  by  the  plaintiff's 
attorney,  who,  eighteen  months  afterwards  ruled 
the  sheriff  to  bring1  in  the  body,  and  on  affidavit  of 
service,  &c.,  moved  for  an  attachment,  the  deputy 
and  his  sureties  having1,  in  the  meantime,  become 
Insolvent,  the  court  refused  to  grant  an  attach- 
ment, considering  it  unjust  and  unreasonable  that 
the  sheriff  should  be  liable  to  an  attachment,  after 
the  plaintiff  had  lain  by  for  so  long  a  time. 
Citations— 7  T.  R.,  453 ;  3  Bos.  &  P.,  151. 

MOTION  for  an  attachment  against  James 
Campbell,  late  sheriff  of  the  County  of 
Herkimer,  for  not  bringing  in  the  body  of  the 
defendant,  who  was  arrested  on  a  capias  ad 
resp.,  returnable  in  January  Term,  1818,  and 
which  had  been  returned  with  an  indorsement 
thereon  by  the  sheriff  "  cepi  corpus."  It 
appeared  that  the  capias  has  been  delivered  to 
the  deputy-sheriff,  who,  on  the  20th  of  March, 

1818,  put  in  special  bail  for  the  defendant,  to 
wit :  himself  and  John  Doe  ;  and  the  affidavit 
of  the  deputy  stated  that  on  the  3d  of  April  he 
put  a  written  notice  of  the  special  bail  being 
3<>*]  filed  *into  the  postoffice,  directed  to  the 
plaintiff's  attorney.      On  the  16th  of  June, 

1819,  the  plaintiff's  attorney  entered  a  rule  for 
the  sheriff  to  bring  in  the  body  of  the  defend- 
ant, &c. ;  and  on  an  affidavit  of  the  service  of 
that  rule,  and  that  no  notice  of  bail  had  .been 
received,  he  now  moved  for  the  attachment 
against  the  late  sheriff.     It  appeared  from  the 
affidavits  read  that  the  defendant  was  insolv- 
ent when  he  was  arrested  on  the  capias,  and 
continued  to  be  so,  and  that  he  had  since  ab- 
sconded.    The  deputy-sheriff  and  his  sureties 
had  also  become  insolvent. 

Per  Curiam.  In  the  case  of  Tlw  King.v. 
Surry,  7  T.  R.,  452,  where  the  plaintiff,  after 
the  return  of  cepi  corpus  to  a  writ,  delayed 
ten  months  before  he  ruled  the  sheriff  to 
bring  in  the  body  of  the  defendant,  and 
both  the  defendant  and  his  bail  had,  in 
the  meantime,  become  insolvent,  the  court  of 
K.  B.  set  a^icle  an  attachment  which  had  been 
issued  against  the  sheriff.  The  Court  of  C.  B., 
in  the  case  of  liexv.  Perring,  2  Bos.  &  P., 
151,  held  the  sheriff  discharged  under  similar 
circumstances.  Here  the  plaintiff  has  lain 
by  eighteen  months,  after  the  return  of  the 
writ,  before  ruling  the  sheriff,  and  after  the 
bail  and  the  deputy's  sureties  have  become 
insolvent.  We  adopt  the  rule  of  the  English 
courts,  in  this  respect,  as  just  and  reasonable, 
and  therefore  refuse  the  attachment. 

Motion  denied. 


37*]   *BENNET  c.  RATHBUN. 

Practice — Trespass,  Quare  Clausum  Fregit,  be- 
fore a  Justice — Plea  of  Title — Action  for  Same 
Trepans  in  Court  C.  P. — Removal  by  Habeas 
Corpus  to  this  Court — Recovery — Double  Costs. 

Where  an  action  of  trespass,  tniare  clausum fregit, 
is  commenced  before  a  justice  of  the  peace,  and  the 
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defendant  puts  in  a  plea  of  title  in  the  locus  in  quo, 
and  the  plaintiff  then  commences  his  action  for  the 
same  trespass  in  the  court  of  C.  P.  of  the  county  in 
which  the  trespass  was  committed,  which  the  de- 
fendant, by  writ  of  habeas  corpus,  removes  into 
this  court ;  and  the  plaintiff,  on  the  trial,  recover* 
damages, he  is  entitled  to  double  costs,  under  the 
7th  section  of  the  Act  of  the  5th  of  April,  1813  (sesa. 
36,  ch.  53:  IN.  K.  L.,  390).  it  being  considered,  after 
the  removal  to  this  court,  as  the  same  action 
originally  commenced  in  the  court  below. 

Citation— Act,  sess.  36,  ch.  53,  sec.  7. 

THIS  was  an  action  of  trespass,  quare  clau- 
sum fregit,  originally  commenced  before 
a  justice  of  the  peace,  in  which  the  defendant 
pleaded  title  to  the  locus  in  quo.  The  plaintiff 
then  commenced  his  action  in  the  Court  of  C. 
P.  of  Otsego  County  for  the  same  trespass  ; 
and  the  defendant  removed  the  cause  by 
habeas  corpus  to  this  court,  and  it  was  tried  at 
the  Otsego  Circuit,  where  a  verdict  was  found 
for  the  plaintiff  for  $5  damages. 

Mr.  Brown,  for  the  plaintiff,  moved  for 
double  costs,  under  the  Act  (sess.  36,  ch.  53, 
sec.  7;  1  N.  R.  L.,  390). 

Mr.  Campbell,  contra. 

Per  Curiam.  The  7th  section  of  the  Act  for 
the  Recovery  of  Debts  to  the  value  of  Twenty- 
five  Dollars,  provides  that  where  an  action  of 
trespass  on  land  is  brought  before  a  justice  of 
the  peace,  and  the  defendant  puts  in  a  plea  of 
titlej  it  shall  be  reduced  to  writing,  &c.,  and  the 
plaintiff  may  then  bring  his  action  in  the 
Court  of  C.  P.  of  the  county  ;  "  and  if  such 
plaintiff  shall  recover  any  damages  in  such 
action,  the  defendant  shall  be  liable  to  pay  to 
such  plaintiff  double  costs."  Although  "the 
cause  be  removed  into  this  court  by  habea* 
corpus,  it  is  still  the  same  action,  and  the  plea 
of  title  put  in  before  the  justice  will,  on  the 
trial  of  the  cause,  be  conclusive  evidence  that 
the  defendant  relied  on  his  title.  A  differ- 
ent construction  would  lead  to  great  injustice  ; 
for,  unless  we  consider  it  as  a  continuance  of 
the  same  action  from  the  court  below,  the 
plaintiff  could  not  recover  even  single  costs, 
unless  the  title  actually  came  in  question.  We 
are  of  opinion  that  the  plaintiff  is  entitled  to 
double  costs. 

Motion,  granted. 
Cited  in-7  Cow.,  151 ;  7  Wend.,  435. 


*MONTGOMERIE .«.  IVERS.    [*38 

Pleading — Construction  of  Written  Contract — 
Assif/nment  of  Special  Pund  to  Meet  Obligation 
—  When  Action  against  Obligor,  Personally. 

Where  the  defendant  grave  to  the  plaintiff  a  writ- 
ten memorandum,  at  the  bottom  of  which  he 
promised  to  pay  to  the  plaintiff,  or  order,  the  sum 
specified,  being  for  value  in  a  protested  bill.  &c., 
adding :  "  The  above  sum  is  to  be  paid  out  of  my 
one  half  of  proceeds  of  provisions  and  lumber, 
addressed  to  Messrs.  Hancock  &  M'Cormick,  Basa 
End,  St.  Croix,  after  deducting  your  account." 
Held  that  whether  the  writing  was  a  promissory 
note  or  not,  it  was  good  evidence  to  support  a 
count  on  an  insimul  ciimimtasseiit ;  that  the  clause 

NOTE.— Prnmissorn  note—  What  constitutes.  Com- 
pare Saxton  v.  Johnson,  10  Johns.,  418,  note  as  to 
medium  of  payment. 

As  to  general  characteristics  of  bill  of  exchange 
or  promissory  note,  see  Cook  v.  Satterly,  6  Cow., 
108,  note. 
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providing  for  the  payment  out  of  the  proceeds  of  I 
provisions,  &c.,  was  a  qualified  assignment  of  those 
proceeds,  and  an  authority  to  H.  &  M.  to  apply  them 
to  the  discharge  of  the  plaintiff's  debt  :  but  that  the 
plaintiff  was  hot  entitled  to  recover  against  the 
-defendant  personally,  without  showing  either  that 
there  was  no  such  fund  as  the  one  designated,  or 
that  it  was  insufficient  to  pay  the  debt,  or  that  he 
had  applied  to  the  holders  of  the  fund,  and  had  not 
obtained  satisfaction  out  of  it. 


was  an  action  of  asmmpsit,  tried  at 
I  the  N.  Y.  sittings,  in  April,  1819,  before 
Mr.  Justice  Yates. 

At  the  trial,  the  plaintiff  produced  and  read 
in  evidence  a  memorandum  in  writing,  signed 
by  the  defendant,  as  follows  : 
"  Bill   for  -   £420  10    8 

Damages  10  per  cent.,        •  42     1     0 

Half  per  cent,  protest.  &c.,    -        -         2  10    0 
Interest,  1  per  cent,  per  month,  -  50    9    3 


£515  11  11 

I  promise  to  pay  unto  Robert  Montgomerie,  or 
order,  £515  11s.  lid.  sterling,  being  protested 
bill,  interest  from  3lst  of  January  last  till 
paid,  say  £515  lls.  lid.  sterling,  being  for 
value  in  my  bill  protested  on  Messrs.  Robert 
Burke  &  Co.,  of  Cork,  liable  to  a  special  court. 
St.  Croix,  16th  of  May,  1810.  (The  above  is 
to  be  paid  out  of  my  one  half  proceeds  of 
provisions  and  lumber,  addressed  to  Messrs. 
Hancock  &  M'Cormick,  Bass  End.  after  de- 
ducting your  account.)  OWEN  EIVERS." 

Upon  the  back  of  which  memorandum,  was 
an  indorsement  signed  by  the  plaintiff,  in  the 
following  words  : 

"  St.  Croix,  1st  of  July,  1811.  £200  sterling 
being  the  whole  amount  of  the  balance  in  my 
hands,  is  hereby  acknowledged  as  part  pay- 
ment of  the  within  obligation. 

ROBERT  MONTGOMERIE." 
39*]  *The  declaration  contained  four 
counts — the  first  upon  the  memorandum  as  a 
promissory  note  ;  the  second  upon  the  mem- 
orandum as  a  special  agreement;  the  third 
being  the  usual  money  counts,  and  the  fourth 
an  inximnl  compntaaaent.  The  second  count 
contained  an  averment  in  these  words  :  "  And 
the  said  Robert  Montgomerie  avers  that  the 
said  Owen  Ivers'  one  half  of  the  proceeds  of 
the  said  provisions  and  lumber,  specified  in 
the  said  memorandum  or  agreement,  after 
deducting  the  said  account  therein  also  referred 
to,  afterwards,  amounted  to  the  sum  of  £200 
sterling,  to  wit :  on  the  first  day  of  July,  in 
the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  eleven,  at  the  City  of  N.  Y.,  and  in 
the  County  of  N.  Y.,  aforesaid,  whereof  the 
said  Owen  Ivers,  afterwards,  to  wit:  on  the 
same  day  and  year  last  aforesaid,  there  had 
notice."  George  Hoope,  a  witness  for  the 
plaintiff,  testified  that  he  had  been  a  merchant 
established  in  St.  Croix,  and  that  the  regular 
legal  rate  of  interest  there  established  is  six 
per  cent,  a  year,  except  upon  protested  bills  of 
exchange,  upon  which  it  is  twelve  per  cent,  a 
year. 

The  defendant,  thereupon,  moved  for  a  non- 
suit: 

1.  Because   there  was  a  variance  between 
.the  name  signed  to  the  memorandum  and  that 
mentioned  in  the  declaration,  the  one  being 
"Eivers"  and  the  other  "Ivers." 
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2.  Because  the  said  memorandum  being  by 
the  tenor  thereof  made  liable  to  a  special  court 
in  St.  Croix  (where  both  parties  resided,  as 
appeared   by   the  opening  of    the    plaintiff's 
counsel),  was  intended  to  be  confined  to  the 
jurisdiction  of  said  special  court,  and  was  not, 
therefore,  cognizable  in  this  court. 

3.  Because,  by  the  tenor  of  the  memorandum, 
the  money  therein  mentioned  was  payab'e  out 
of  a  particular  fund  in  the  hands  of  Messrs. 
Hancock  &  M'Cormick,  of  Bass  End,  St  Croix; 
and  that  the  memorandum  could  not,  therefore, 
be  declared  on  as  a  negotiable  note,  within  the 
statute,  but  was  a  special  agreement;  and  that 
it  was  incumbent  on  the  plaintiff  to  prove  that 
a  demand   had   been   made  where   the  funds 
mentioned  in  the  memorandum  were  deposited, 
or  that  the  funds  were  insufficient  for  the  pay- 
ment of  said  sum.     And  *the  plaintiff  [*4O 
having  averred,  in  his   declaration,    that  the 
said   funds  were  insufficient,   was  bound   to 
prove  that  fact. 

4.  Because  the  memorandum  not  being  a 
negotiable  note  within  the  statute,  could  not, 
without  proof  of  consideration,    be  given  in 
evidence  under  the  money  counts.    The  judge 
stated  it  as  his  opinion  that  the  memorandum 
was  payable  out  of  a  particular  fund,  and  that 
it  was,  therefore,  incumbent  on  the  plaintiff  to 
prove  a  demand,  or  that  the  said  funds  were 
insufficient. 

By  consent,  a  verdict  was  taken  for  the 
plaintiff,  subject  totheopinionof  thecourt,  ona 
case  to  be  made,  for  $2.349.60  damages,  and  six 
cents  costs,  being  for  the  balance  due  upon  the 
memorandum  after  deducting  the  amount  of 
the  indorsement,  calculating  the  interest  at  the 
rate  of  six  per  cent,  per  annum,  which  verdict 
the  plaintiff  elected  to  take  upon  the  last  two 
counts  of  the  declaration. 

The  case  was  submitted  to  the  court,  on  the 
points  stated  by  the  counsel,  without  argu- 
ment. 

Per  Curiam.  Admitting  the  writing  given  in 
evidence  in  this  case  not  to  be  a  promissory 
note  (and  we  think  it  is  not),  yet  it  is  good 
evidence  in  support  of  the  count  on  an  inximul 
computassent:  even  an  award,  void  as  such,  is, 
in  some  instances,  admissible  as  evidence  of  an 
account  stated.  The  amount  due  to  the  plailit- 
iff  and  ascertained  and  liquidated  between  the 
parties,  and  the  defendant  promised  to  pay  it. 
This  amount,  to  be  sure,  is  to  be  paid  out  of  a 
particular  fund,  to  which  the  plaintiff  was 
bound,  in  the  first  instance,  to  look  :  but  sup- 
pose no  such  fund  existed,  the  plaintiff  is  not 
to  lose  his  debt.  Whether  or  not  a  fund  is 
mentioned,  as  limiting  the  claim  of  the  plaint- 
iff, or  as  only  directing  the  application  of  the 
fund  by  the  person  in  whose  hands  it  is,  is  a 
question  of  construction,  with  respect  to  which 
every  case  rests  upon  its  own  foundation.  The 
clause  in  the  written  agreement  in  this  case, 
providing  for  the  payment  of  the  balance  out 
of  the  proceeds  of  the  provisions  and  lumber, 
operates  as  a  qualified  assignment  of  such 
proceeds,  and  is  an  authority  to  the  holders, 
Hancock  &  M'Cormick,  to  apply  them  to  the 
discharge  of  the  plaintiff's  debt;  but  we  are  of 
opinion  that  the  plaintiff,  before  he  can  have 
recourse  to  *the  defendant  personally,  [*-4 1 
must  show,  either  that  there  was  no  such 
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f  undl  or  that  it  was  insufficient  to  pay  his  debt, 
or  that  he  had  applied  to  the  holders  of  it,  and 
had  not  obtained  satisfaction  out  of  it.  He 
ought,  in  fact,  to  show  that  the  fund  to  which 
he  was,  by  the  terms  of  the  memorandum, 
primarily  to  look,  had  failed,  and  of  this  the 
indorsement  on  the  memorandum  made  by  the 
plaintiff,  is  not  evidence.  Under  the  circum 
stances  of  this  c'ase,  however,  we  direct  a  judg- 
ment of  nonsuit  to  be  entered  against  the 
plaintiff  instead  of  a  judgment  for  the  defend- 
ant generally. 

Judgment  of  nonsuit. 
Cited  in-5  Barb.,  155. 


CANAJOHARIE  v.  JOHNSTOWN. 

Bnstardf,  —  Settlement  of  —  Under  Statute  — 
Deemed  Settled  in  Place  of  Lust  Legal  Settle- 
ment of  Mother. 

•By  the  Statute  (1  N.  R.  L.,  p.  ?80,  sess.  36,  ch.  78), 
which  has  altered  the  common  law,  every  bastard 
child  is  to  be  deemed  settled  in  the  place  of  the  last 
legal  settlement  of  its  mother;  and  it  makes  no 
difference  whether  that  settlement  is  acquired  by 
the  mother  by  birth,  from  her  father,  or  derived  to 
her,  through  him,  in  consequence  -of  his  acquiring 
a  new  settlement,  she  being1,  at  the  time  of  such 
change  of  the  settlement  of  her  father,  in  his  family 
and  under  age. 

Citations— 1  N.  R.  L.,  280;  Act,  sess.  36,  ch.  78, 
nee.  3. 

THIS  was  a  case  of  an  appeal  to  the  Court  of 
Session  of  Montgomery  County,  from  an 
order  of  removal  of  "a  pauper,  made  by  two 
justices  of  the  peace  of  Johnstown.  The  Court 
of  Sessions  quashed  the  order,  on  the  ground 
that  the  pauper  was  legally 'settled  in  the  town 
of  Canajoharie.  It  appeared  that  the  pauper 
was  an  illegitimate  child,  about  fourteen  years 
old.  At  the  time  of  its  birth,  the  mother  was 
about  sixteen  years  of  age,  and  lived  with  her 
father  in  Johnstown,  where  he  had  a  legal 
settlement.  When  the  child  was  a  year  old, 
the  mother's  father  removed,  with  his  family, 
including  the  mother  and  child,  to  Canajoharie, 
where  he  acquired  a  legal  settlement :  and  the 
mother  and  her  child  continued  to  live  with 
him.  Sometime  prior  to  the  order  of  removal, 
the  mother  of  the  pauper  married  a  man  who 
had  no  legal  settlement  either  in  Johnstown 
or  Canajoharie.  The  pauper  had  acquired  no 
new  settlement  in  Johnstown. 

Mr.  Conkling,  for  the  plaintiffs.  If  the 
pauper,  in  this  case,  gained  a  legal  settlement 
at  Canajoharie,  it  must  be  either  under  the  3d 
section  of  the  Act  for  the  "Relief  and  Settle- 
42*]  ment  *of  the  Poor  (1  N.  R.  L.,  280),  or 
derivatively  from  its  mother.  The  question 
is,  whether  the  words  of  the  Statute,  "the 
last  legal  settlement  of  his  or  her  mother," 
refer  to  the  time  of  the  birth  of  the  pauper, 
so  as  to  fix  its  settlement  at  that  period, 
or -whether  it  follows  the  settlement  of 
the  mother,  in  all  its  subsequent  mutations. 
The  words  do  not,  ex  m  termini,  limit  the 
settlement  to  the  time  of  birth.  At  com- 
mon law,  the  place  of  settlement  of  a  bastard 
was  the  place  of  its  birth  ;  and  the  mischief 
indended  to  be  remedied  by  our  Statute  was, 
that  by  accident  or  fraud  a  bastard  might  have 
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its  place  of  settlement  distinct  from  that  of  its 
mother.  The  object  of  the  Statute  was  not  to 
make  the  settlement  of  bastards  follow  that  of 
the  mother  through  all  it  changes. 

If  a  widow,  having  children,  marries  a  man 
of  another  parish,  they  are  sent  back,  if  they 
are  above  seven  years'of  age,  to  the  settlement 
of  their  father.  (Salk.,  528;  2  Bott. ,  34;  Carth., 
449.)  In  regard  to  legitimate  children,  they 
cannot  derive  a  settlement  from  the  derivative 
settlement  of  the  mother.  They  can  derive  a 
settlement  only  from  the  original  legal  settle- 
ment of  the  parent.  There  is  nothing  in  the 
consanguinity  of  the  mother  and  her  bastard 
child  that  can  communicate  the  settlement  of 
the  mother  to  the  child.  The  time  of  birth  fixes 
the  place  of  the  settlement  of  the  child. 
(Doug.,  8,  9;  Salk.,  427.)' 

Mr.  H.  Fitch,  contra.  The  Statute,  no  doubt, 
meant  to  prescribe  a  different  rule  from  that  of 
the  common  law,  in  regard  to  the  settlement  of 
bastard  children.  At  common  law  there  are 
two  modes  of  acquiring  an  original  settlement 
— by  birth  and  by  parentage.  The  place  of 
settlement  of  a  bastard  is  that  of  its  birth, 
until  it  gains  a  settlement  for  itself.  (1  Bl. 
Com.,  363,  459;  1  Ld.  Raym.,  567.)  Legitimate 
children  follow  the  settlement  of  their  parents; 
and  wherever  the  father  is  settled,  that  is  the 
place  of  settlement  of  his  children.  (2  Ld., 
Raym.,  1332;  1  Str.,  580  ;  8  Mod.,  169;  2  Salk., 
528;  3  T.  R.,  114,  355;  3  Salk.,  259.)  The  Act 
intended  to  designate  the  mother  as  the  parent, 
whose  settlement  was  to  be  communicated  to 
the  child,  and  to  place  bastards,  in  this  respect, 
on  the  same  *footing  with  legitimate  [*43 
children;  and  this  on  principles  of  policy 
and  humanity.  If  the  doctrine  on  the  other 
side  is  the  true  one,  the  3d  section  of  the  Act 
was  unnecessary;  for,  by  the  common  law,  the 
place  of  birth  was  the  place  of  settlement.  The 
time  for  fixing  the  settlement  is  when  the 
question  is  first  raised,  and  the  adjudication 
must  be  certain  and  positive.  Now,  at  the  time 
the  order  was  made,  the  mother  had  her  settle- 
ment at  Canajoharie. 

The  words  "last  legal  settlement"  imply  that 
the  first  or  primary  settlement  of  the  mother 
was  not  intended;  and  show,  most  clearly,  that 
the  Legislature  meant  that  the  infant  should 
follow  the  settlement  of  its  mother,  wherever 
it  might  be,  in  all  its  changes,  so  that  the  child 
and  its  natural  parent  should  not  be  separated. 
In  Wynkoop  v.  Overseers,  3  Johns.,  15,  Kent, 
Ch.  J.,  says,  "as  the  mother  had  no  legal 
settlement  in  the  State,  the  child  •  must  be 
adjudged  to  be  settled  where  it  was  born." 

If  there  be  any  fraud  or  collusion,  a  bastard 
will  not  gain  a  settlement  at  the  place  of  its 
birth.  (3  Burn's  Justice,  Poor.)  In  Delarergne 
v.  Noxon.  14  Johns.,  333,  the  observation,  as 
to  the  settlement  of  bastards,  is  incorrect. 

SPENCER,  Ch.  J.  That  was  a  question 
merely  as  to  an  order  of  maintenance,  sub- 
mitted to  the  court  without  argument,  and  was 
correctly  decided;  the  case  did  not  require  or 
call  for  the  observations  which  were  evidently 
made  without  reference  to  the  Act  for  the 
Settlement  of  the  Poor.  The  mistake,  however, 
could  not  mislead. 

Per  Curiam.     The  town  of  Canajoharie  was 
the  place  of  the  last  legal  settlement  of  the 
JOHNS  REP.,  17 


1819 


LOAN  OFFICERS  OF  ALBANY  v.  CAPRON. 


43 


pauper's  mother.  The  pauper  was  an  illegiti- 
mate child.  At  common  law  a  bastard  child 
was  settled  where  it  was  born;  but  our  Statute 
(1  N.  R.  L.,  280,  sess.  36,  ch.  78,  sec.  3)  has 
altered  the  common  law,  and  declares  "that 
every  bastard  child  shall  be  deemed  and 
adjudged  to  be  settled  in  the  city  or  town  of 
the  last  legal  settlement  of  the  mother."  It  is, 
however,  urged  that  the  Statute  contemplates 
a  settlement  acquired  by  the  mother  ;  and  not 
one  that  is  derivative,  or  in  consequence  of  the 
acquisition  of  a  new  settlement  through  the 
44*]  father  of  *the  pauper's  mother,  as  in  this 
case.  We  are  not  at  liberty  to  proceed  on  such 
an  ingenious  distinction  ;  the  language  of  the 
Statute  is  clear  and  precise — that  the  last  legal 
settlement  of  the  mother,  however  acquired,  is 
that  of  her  illegitimate  child.  The  very  ex- 
pression "last  legal  settlement"  supposes  that 
the  settlement  of  the  mother  might  be  changed. 

Order  of  the  Sessions  affirmed. 


LOAN  OFFICERS  OF  ALBANY 

v. 
CAPRON. 

Insolvent  Law — Discharge  under — Bar  to  Ac- 
tion— Covenant  to  Recover  Balance  on  Mort- 
gage due  at  Time  of  Application  for  Relief. 

A  discharge  under  the  Act  for  Giving  Relief  in 
Cases  of  Insolvency,  passed  the  12th  of  April,  1813 
(1  N.  R.  L.,  460,  sess.  36,  ch.  98,  sec.  9),  obtained  the 
6th  of  May,  1817,  is  a  good  bar  to  an  action  of  cove- 
nant brought  by  the  T^oan  Officers  of  Albany,  on  a 
covenant  contained  in  a  mortgage,  to  recover  the 
balance  remaining  due  on  the  mortgage,  executed 
by  the  defendant,  under  the  Act  passed  the  14th  of 
March,  1792  (2  Greenl.  L.  N.  Y.,  400),  after  a  sale  of 
the  mortgaged  premises  pursuant  to  the  Act,  and 
the  proceeds  of  which  were  insufficient  to  satify 
the  principal  and  interest  due  on  the  mortgage,  and 
which,  by  'he  terms  of  the  mortgage,  were  payable, 
when  demanded,  at  any  time  after  the  first  Tues- 
day of  Mny,  1815;  it  being  a  debt  due,  at  the  time 
of  the  application  for  relief,  under  the  Act,  on  the 
17th  of  February,  1817. 

Citations— 1  Johns.  Gas.,  73 ;  15  Johns.,  467. 

rpIIIS  was  an  action  on  a  covenant  contained 
JL  in  a  mortgage,  dated  the  4th  of  May,  1814, 
given  by  the  defendant  to  the  plaintiffs,  for 
•securing  the  payment  of  $1,000,  conditioned 
to  be  paid,  with  the  interest  thereon,  when 
the  same  should  be  demanded,  at  any  time 
after  the  first  Tuesday  of  May,  1815,  and 
which  the  defendant  covenanted  to  pay  accord- 
ingly- 

The  declaration,  after  setting  forth  the  in- 
denture of  mortgage,  and  that  on  the  first 
Tuesday  of  May,  1817,  the  principal  and  $60 
interest"  remained  unpaid,  stated  that  the 
mortgaged  premises,  pursuant  to  the  terms  of 
the  mortgage  and  of  the  Act  under  which  the 
loan  was  made,  were  sold,  and  that  the  pro- 
ceeds of  such  sale  were  not  sufficient  to  pay 
the  principal  and  interest  due  on  the  mort- 
gage ;  but  after  deducting  such  sale  and  the 
charges,  &c. ,  there  remained  in  arrear  and 
unpaid  of  the  principal  and  interest,  the  sum 
of  $796.87,  of  which  the  defendant  had  notice, 

NOTE.— Insolvent  laws— To  what  a  discharge  under, 
is  a  liar.  Compare  Van  Raugh  v.  Van  Arsdaln,  3 
Cai.,  154;  Kip  v.  Bank  of  N.  Y.,  note  10  Johns.,  63; 
Hicks  v.  Brown,  12  Johns.,  142,  notes. 
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and  was  required  to  pay  ;  but  that  the  defend- 
ant wholly  neglected  to  pay  the  same,  &c., 
contrary  to  his  covenant,  &c. 

The  defendant  pleaded  :  1.  Non  ettfactum. 
2.  That  after  the  principal  and  interest  were 
due  and  payable  on  the  mortgage,  and  the 
cause  of  action,  if  any,  had  accrued  to  the 
*plaintiffs,  and  before  the  exhibition  of  [*45 
their  bills,  to  wit :  on  the  19th  of  February, 
1817,  a  creditor  of  the  defendant  (who  was 
then  in  prison,  and  had  been  imprisoned  for 
sixty  days  and  upwards,  upon  execution  in  a 
civil  action,  &c.)  applied  to  the  Recorder  of 
the  City  of  Albany  for  relief,  under  the  Act 
for  Giving  Relief  in  Cases  of  Insolvency, 
passed  the  12th  of  April,  1813  (1  N.  R.  L.,  460, 
sess.  36,  ch.  98,  sec.  9),  setting  forth  the  pro- 
ceedings under  the  Act,  and  his  conformity 
thereto,  and  his  discharge,  signed  by  the  Re- 
corder of  Albany,  dated  the  6th  of  May,  1817, 
&c.,  wherefore  he  prayed  judgment,  whether 
the  plaintiffs  ought  to  have  and  maintain  their 
said  action  against  him,  &c. 

The  plaintiffs  replied  to  the  second  plea, 
that  the  cause  of  action  set  forth  in  the  dec- 
laration, and  stated  in  the  second  and  last 
breach  assigned,  accrued  after  and  not  before 
the  time  of  granting  the  defendant's  discharge, 
to  wit :  on  the  22d  of  April,  1818,  'and  this 
they  prayed  might  be  inquired  of  by  the  coun- 
try. To  this  replication  the  defendant  demur- 
red, and  the  plaintiffs  joined  in  demurrer, 
which  was  submitted  to  the  court  without 
argument. 

SPENCER,  Oh.  J.,  delivered  the  opinion  of 
the  court : 

The  question  here  turns  on  the  effect  of 
the  defendant's  discharge.  If  the  mortgage 
money  was  due  at  the  time  of  the  defendant's 
discharge,  though  payable  at  a  future  day, 
the  cascT  would  come  within  the  provisions  of 
the  Insolvent  Act,  and  the  defendant  would 
be  protected  .by  it.  By  the  terms  of  the  mort- 
gage, the  principal  was  payable  at  any  time 
after  the  first  Tuesday  of  May,  1815,  when 
demanded  by  the  plaintiffs  ;  it  was,  therefore, 
a  debt  at  the  time  of  the  application,  by  a 
creditor  of  the  defendant,  to  the  Recorder  of 
Albany,  in  February,  1817,  under  the  9th  sec- 
tion of  the  Insolvent  Act,  although  payment 
may  not  have  been  demanded  at  that  time. 
Tins  case,  therefore,  does  not  come  within  the 
principle  decided  in  Frost  v.  Carter,  1  Johns. 
Gas.,  73,  or  the  Mechanics'  &  Farmers'  Bank  v. 
Capron,  15  Johns.,  467.  In  those  cases  the 
debts  were  not  due  ;  nor  had  they  accrued  to 
the  plaintiffs  at,  the  time  of  the  discharge 
under  the  Insolvent  Act ;  the  defendants  owed 
no  debt  to  the  plaintiffs  at  the  time  of  their 
discharge,  and  *their  eventual  responsi-  [*46 
bility  was  altogether  contingent.  In  the  pres- 
ent case  the  defendant  stood  indebted  and  was 
liable  to  be  sued  long  before  his  discharge. 
The  only  contingency  in  the  case  related  solely 
to  the  amount  for  which  the  mortgaged  prem- 
ises should  sell  ;  and  independently  of  the 
mortgage  operating  on  the  land,  the  defend- 
ant stood  personally  responsible  on  his  cove- 
nants. I  do  not  perceive  that  this  case  differs 
from  any  other  case  of  a  debt  secured  by 
mortgage  ;  the  mortgagee  may  hold  to  his 
lien  ;  but  if  he  resorts  to  the  person,  and  if 
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the  debt  be  due  at  the  time  of  the  discharge, 
though  payable  afterwards,  the  debtor  is  ab- 
solved by  the  discharge. 

This  debt  was,  in  effect,  due  to  the  County 
of  Albany  ;  for  if  any  deficiency  happens  on 
a  sale  of  the  mortgaged  premises,  it  is  to  be 
assessed  and  levied  on  the  county  where  the 
deficiency  happens,  as  other  county  charges. 
The  plea,  then,  being  good,  and  operating  as 
a  bar  to  the  suit,  the  matters  set  forth  in  the 
replication  do  not  present  a  state  of  facts  im- 
pugning the  discharge,  and  the  defendant 
must  have  judgment. 

Judgment  far  the  defendant. 
Cited  in— 34  How.  Pr.,  160. 


BRONSON  ».  WOOLSEY. 

Vessel  of  Plaintiff  Employed  by  Natal  Captain 
in  Transporting  Ordnance  for  U.  S. —  Vessel 
Sunk  to  Prevent  Ordnance  Falling  into  Ene- 
my's Hands — Captain,  not  Liable  to  Owner. 

The  vessel  of  the  plaintiff  was  employed  by  the 
defendant,  a  captain  in  the  Navy  of  the  U.  S.,  in 
the  service  of  the  U.  S.,  in  transporting  ordnance 
and  military  stores  of  the  U.  S.,  from  Oswego  to 
Backett's  Harbor,  during  the  late  war ;  and  by  the 
direction  of  the  defendant  was  sunk  in  the  harbor 
of  O.  in  order  to  prevent  the  ordnance,  &c.,  from 
falling  into  the  hands  of  the  enemy,  who  captured 
.Oswego,  and  raised  and  carried  off  the  vessel,  &c. 
It  was  held  that  the  defendant  was  not  answerable 
to  the  plaintiff  for  the  value  of  the  vessel  so  sunk 
and  lost. 

Citations— 1  Ball.,  362 ;  Vattel,  bk.  3,  ch.  2,  sec.  7 ; 
Vattel,  bk.  3,  sec.  233. 

THIS  was  an  action  of  trover,  brought  to 
recover  the  value  of  a  vessel  called  the 
Penelope.     It  was  tried  at  the  Oneida  Circuit, 
before  Mr.  Justice  Platt,  on  the  15th  of  June, 
1818. 

The  vessel  of  the  plaintiff,  which  was  a 
schooner,  was  employed,  in  the  spring  of  1814, 
by  the  defendant  (who  was  a  captain  in  the 
Navy  of  the  U.  S.,  during  the  late  war  with 
Gfeat  Britain),  for  the  service  of  the  U.  S.,  in 
the  transportation  of  ordnance  and  military 
47*]  stores,  from  *Oswego  to  Sackett's  Har- 
bor, on  Lake  Ontario.  It  was  proved  that,  on 
the  6th  of  May,  1814,  the  Fort  and  Town  of 
Oswego  were  captured  by  the  British  forces, 
who  raised  the  schooner  from  the  water  in 
which  she  had  been  sunk,  and  carried  her 
away,  with  all  the  ordnance  and  military 
stores,  and  all  the  boats  and  water  craft  found 
there,  except  such  as  were  sunk  in  deep  water. 
The  deposit  of  ordnance,  &c. ,  was  at  Oswego 
Falls,  and  the  defendant  was  superintending 
the  forwarding  and  transportation  of  the  ord- 
nance and  military  stores,  and  had  under  his 
command  two  lieutenants,  several  midship- 
men and  about  twenty  seamen.  He  had 
ordered  a  midshipman,  with  some  seamen,  to 
take  charge  of  the  schooner  ;  and  in  case  the 
enemy  should  succeed  in  carrying  the  Fort,  to 
sink  her,  with  her  cargo.  The  vessel  was 
under  the  sole  control  of  the  plaintiff's  captain 
and  crew,  without  any  interference  on  the  part 
of  the  defendant,  until  the  morning  of  the  day 


NOTE. — Persona?  rcftpnnsilnlitu  of  militant  as  naval 
officer.    See  Kuan  v.  Perry,  3  Cai.,  120,  note. 
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on  which  the  British  made  their  assault,  and 
had,  immediately  before,  performed  several 
trips  between  Oswego  and  Sackett's  Harbor, 
in  transporting  property  of  the  U.  S.  On  the 
alarm  of  the  approach  of  the  British  towards 
the  Harbor,  and  shortly  before  the  assault, 
the  schooner  was  removed  by  the  captain  and 
crew  from  the  upper  to  the  lower  wharf, 
where  the  water  was  deeper.  She  was.  after- 
wards, in  the  forenoon  of  the  same  day.  re- 
moved back  to  the  upper  wharf,  and  sunk  in 
about  eight  feet  water,  the  deck  remaining 
above  the  water.  A  midshipman  and  several 
sailors  were  just  before  on  board  of  her.  The 
witnesses  were  of  opinion  that  the  vessel  might 
have  been  saved  by  sinking  her  in  such  deep 
water  as  that  the  enemy  could  not  have  raised 
her  ;  during  the  short  time  they  remained, 
and  they  stated  that  another  schooner,  the 
Henrietta,  was  sunk  at  the  lower  wharf, 
where  the  water  was  deeper,  and  was  saved, 
as  the  enemy  were  unable  to  raise  her.  The 
Fort  was  taken  about  noon,  and  the  British 
reached  the  upper  wharf  about  twenty  min- 
utes after  the  Penelope  was  sunk.  The  wit- 
nesses thought  that  the  removing  her  back  to 
the  upper  wharf,  and  sinking  her  there,  was 
extremely  injudicious.  The  judge  charged 
the  jury  that  the  interference  of  the  defend- 
ant with  the  schooner  was  unlawful,  and  that 
he  had  no  right  to  take  possession  of  her,  or 
*to  deprive  the  master  of  the  charge  [*48 
and  control  of  her:  that  he  was,  therefore, 
answerable  as  a  trespasser  ;  and  whether  the 
enemy  did  or  did  not  afterwards  capture  the 
vessel,  was  immaterial.  That  the  rule  of 
damages  was  the  value  of  the  vessel,  under 
the  circumstances  of  the  case,  with  interest  or 
not,  in  the  discretion  of  the  jury.  A  verdict 
was  found  for  the  plaintiff  for  $3,830. 

A  motion  was  made  to  set  aside  the  ver- 
dict, and  for  a  new  trial. 

•Mr.  F.  C."  While,  for  the  defendant,  con- 
tended that  the  vessel  being  employed  as  a 
transport  in  the  service  of  the  U.  S..  the 
defendant,  as  commanding  officer  at  the  place, 
had  a  right  to  do  what  had  been  done  in  regard 
to  the  vessel,  to  prevent  her  falling  into  the 
hands  of  the  enemy.  If  the  plaintiff  has  a 
remedy,  he  must  seek  it  against  the  U.  S..  not 
against  the  defendant.  Transports  employed 
by  government  are  always  under  the  direction 
and  control  of  its  officers.  The  nature  of  the 
case  and  of  .the  service  required  it.  The  owner 
of  the  vessel  docs,  from  the  very  nature  of  the 
service,  put  his  vessel,  as  in  the  case  of  a  secret 
expedition,  under  the  control  of  the  govern- 
ment, to  go  wherever  the  exigency  may 
require.  A  neutral  vessel,  employed  as  a 
transport,  is  identified  with  the  enemy..  (1 
Wh...  387,  391  ;  6  Rob.  Adm.,  420,  426  ;  3 
Azuni's  Mar.  Law,  part  2,  ch.  1,  sec.  7.)  A 
transport,  then,  is  distinguishable  from  a  com- 
mon carrier,  which  is  under  the  sole  direction 
and  control  of  the  master  and  crew  appointed 
by  the  owner.  There  is  no  distinction  between 
a  transport  in  a  port  and  one  on  the  high  seas. 
The  moment  she  is  employed  in  the  public  ser- 
vice she  is  under  direction  of  the  public  offi- 
cer, whose  duty  it  is  to  take  care  of  the  public 
property  and  to  promote  the  public  service. 
In  case  vessels  are  pressed  into  the  public  ser- 
vice and  are  shipwrecked,  or  taken  by  an 
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enemy  or  pirate,  the  owner,  if  there  be  no 
fault  of  the  commanding  officer,  must  bear  the 
loss  arising  from  inevitable  accident.  (2 
Azuni,  241,  part  1,  ch.  3,  sec.  6!) 

Again  ;  the  defendant,  as  a  public  officer, 
can  be  liable  only  for  negligence  or  an  im- 
49*]  proper  use  of  his  authority.  *(Ruan  v. 
Perry,  3  Cai.,  122.)  Trover  will  not  lie  :  but 
if  any  action  can  be  brought,  it  should  be  an 
action  on  the  case.  Besides,  there  has  been  no 
wrongful  conversion  of  the  property  by  the 
defendant.  (6  Bac.  Abr.,  Trover,  B;  Bulst., 
280;  1  Burr.,  31.) 

Again  ;  this  vessel  being  loaded  with  muni- 
tions of  war,  the  defendant,  as  commanding 
officer  at  Oswego,  had  a  right,  in  a  case  of 
imminent  danger  of-  capture  or  necessity,  to 
sink  or  destroy  the  vessel,  to  prevent  the  can 
non,  &c.,  from  falling  into  the  hands  of  the 
enemy.  In  the  Rexpublica  v.  Sparhawk,  1 
Dull.,  357,  where  a  quantity  of  flour  belong- 
ing to  the  appellee  was  taken  by  the  offi- 
cers of  government,  and  removed  by  them 
as  was  supposed,  to  a  place  of  safety,  but 
which  afterwards  fell  into  the  hands  of  the 
British,  M'Kean,  Ch.  J.,  held  that  Congress 
might  lawfully  direct  the  removal  of  any  arti- 
cles necessary  to  the  maintenance  of  the 
American  army,  or  which  might  be  useful  to 
the  enemy,  and  in  danger  of  falling  into  their 
hands  ;  for  such  a  power  was  a  natural  and 
necessary  consequence  of  war ;  and  that  the 
owner  of  the  property  was  not,  therefore, 
entitled  to  compensation  for  his  loss.  He  said 
"  that  the  rights  of  necessity  form  a  part  of 
our  law."  Here  the  enemy  were  in  the  mouth 
of  the  river,  within  a  few  hours'  march  of  the 
place,  and  the  capture  certain.  (Vattel's  L.  of 
N.,  bk.  3.  ch.  15,  sec.  232.)  The  necessity  of 
the  case  is  manifest. 

Mr.  Sill,  contra.  The  plaintiff  has  shown 
such  a  conversion  of  the  property  as  is  suffi- 
cient to  support  the  action  of  trover.  Assum- 
ing the  right  to  dispose  of,  or  to  exercise 
dominion  over,  the  property  of  another,  is  a 
conversion  of  it.  (Bristol  v.  Bart,  7  Johns., 
254.)  The  only  question  is,  whether  the 
defendant,  from  his  office  and  station,  is  pro- 
tected from  the  action.  Admitting  the  law  of 
necessity,  yet  it  must  be  a  necessity  which 
grows  put  of  the  right  of  self-defense,  and 
from  an  immediate  and  pressing  exigency.  An 
officer  of  the  government  is  not  justified  in 
taking  or  destroying  private  property,  on  any 
prospective  calculation  that  it  might  become 
useful  to  the  enemy.  If  he  rests  his  defense 
5O*J  *on  the  plea  of  necessity,  he  must  show 
it  to  be  urgent,  immediate  and  irresistible. 
This  is  not  such  a  case.  Further,  the  defend- 
ant must  prove  that  he  was  an  officer  having 
power  and  authority  to  destroy  the  property. 
There  was  a  regular  Fort  at  Oswego,  and  the 
defendant  was  not  stationed  there.  He  merely 
commanded  a  party  of  men  employed  in  super- 
intending the  transportation  of  munitions  of 
war  to  Sackett's  Harbor.  He  was  there  cas- 
ually, and  for  a  temporary  purpose.  He  had 
no  authority  to  order  the  vessel  to  be  destroyed 
as  a  measure  of  precaution.  That  power  was 
in  the  commanding  officer  of  the  Fort. 

Again  ;  here  was  very  gross  negligence  in 
the  defendant.  The  sinking  of  the  vessel 
might  have  been  delayed,  at  least,  until  she 
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could  be  sunk  in  such  deep  water  that  the 
enemy  could  not  weigh  her  up  again.  A  pub- 
lic officer  is  liable  for  negligence,  or  the  want 
of  due  discretion.  (2  Cr.,  133;  3  Cr.,  458.) 
There  is  no  distinction,  in  this  case,  between 
civil  and  military  officers.  (2  Cr.,  179.)  -Spnr- 
/isiwk's  case,  1  ball.,  362,  arose  during  the 
Revolutionary  War,  and  its  circumstances 
were  very  different  from  the  present.  In  the 
case  of  Ruan  v.  Perry,  the  defendant  was  exer- 
cising a  well-known  and  established  right 
under  the  law  of  nations. 

As  to  the  doctrine  cited  from  Azuni,  of  the 
right  to  press  neutral  vessels  into  the  service 
of  a  belligerent,  without  compensation  in  case 
of  loss,  if  it  were  necessary  to  discuss  the  point 
here,  the  soundness  of  it  might  well  be 
doubted.  But  this  is  a  suit  between  two  of 
our  citizens  ;  and  the  question  is,  whether  the 
defendant  had  power  sufficient  to  justify  his 
conduct. 

As  to  the  objection  to  the  form  of  the  action; 
the  case  of  Murray  v.  Burling,  10  Johns.,  172, 
shows  clearly  that  trover  lies.  If  a  man, 
intrusted  with  property  for  a  particular  pur- 
pose, goes  beyond  his  authority,  and  also  con- 
trary to  his  orders,  it  is  a  conversion  of  the 
property,  and  trover  lies.  (Syed  v.  liny.  4  T. 
R.,  260  ;  6  East,  540  ;  1  Johns.  Cas.,  406.) 

Mr.  N.  Williams,  in  reply,  said  that  the 
principle  on  which  it  was  attempted  to  sup- 
port this  action,  would,  in  effect,  obstruct  the 
*operations  of  war,  by  defeating  the  [*ol 
most  important  military  plans;  that  not  only 
the  writers  on  the  law  of  nations,  but  the  com- 
mon law  courts  justified  the  taking  and 
destroying  of  private  property  in  cases  of 
necessity.  Where  it  is  a  measure  of  mere  pre- 
caution, government,  no  doubt,  must  make 
good  the  loss  ;  but  where  it  is  a  case  of  neces- 
sity, in  order  to  defend  the  country  against  an 
enemy,  there  was  no  remedy  The  defendant, 
instead  of  sinking  the  vessel,  would  have  been 
justified  in  burning  her,  rather  than  suffer 
these  warlike  stores  to  have  fallen  into  the 
hands  of  the  enemy.  The  cases  cited  from 
Cranch,  were  Admiralty  cases ;  and  the 
defendants  acted  without  any  power  or  author- 
ity whatever. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  only  ground  on  which  the  defendant 
can  be  held  responsible,  is  this:  that  he  gave 
directions  to  an  inferior  officer  to  take  charge 
of  the  plaintiff's  schooner,  and  in  case  the 
enemy  should  succeed  in  carrying  the  Fort,  to 
sink  her,  with  the  cargo  ;  and  that  event  hav- 
ing occurred,  the  schooner  was  sunk.  The 
gravamen  is,  that  she  was  sunk  in  too  shallow 
water,  so  that  the  enemy  raised  her,  and  took 
her  off  as  a  prize  ;  and  that,  had  the  plaintiff's 
master  continued  to  keep  charge  of  her,  she 
would  have  been  so  sunk  as  to  prevent  her 
being  raised,  and  thus  she  would  have  been 
preserved  to  the  plaintiff. 

Was  the  defendant  authorized,  under  the 
circumstances  of  the  case,  to  order  the  schoon- 
er to  be  sunk  ;  and  if  he  was,  would  he  be 
responsible  for  the  imperfect  execution  of  his 
orders  ? 

The  defendant  was  a  captain  in  the  Navy  of 
the  U.  S.,  and  was,  at  the  time  of  the  injury 
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complained  of,  at  or  near  Oswego,  superin- 
tending the  forwarding  and  transportation  of 
ordnance  and  military  stores  from  Oswego  to 
Sackett's  Harbor,  and  had  with  him,  under  his 
command,  several  officers  and  sailors.  The 
plaintiff's  schooner  was  loaded,  under  the 
defendant's  directions,  with  heavy  guns,  shot, 
&c.  The  schooner  was  navigated  by  the 
plaintiff's  master  and  crew,  without  any  inter- 
ference froni  the  defendant,  and  she  had  per- 
52*J  formed  immediately  before  several  *trips 
between  Oswego  and  Sackett's  Harbor,  in 
transporting  property  of  the  U.  S. 

There  is  a  proof  in  this  case  that  the  Fort  of 
Oswego,  having  been  taken  by  the  enemy,  the 
vessel  was  sunk,  under  the  defendant's  orders, 
by  a  midshipman  ;  and  it  appears  that  she  was 
thus  sunk  in  shoal  water,  and  was  afterwards 
raised  and  carried  off  by  the  enemy  ;  and  it  is 
rendered  quite  probable,  as  far  as  the  opinion 
of  witnesses  can  ascertain,  that  had  she  been 
left  under  the  management  of  the  master,  she 
might  and  would  have  been  so  sunk  as  to  have 
escaped  capture. 

It  has  not,  and  cannot  be  pretended,  that  the 
defendant  was  influenced,  in  giving  the  orders, 
by  any  other  motives  than  those  proceeding 
from  a  laudable  zeal  for  the  public  service,  and 
with  the  sole  intention  of  preventing  the  ord- 
nance and  munitions  ot  war  on  board  the 
plaintiff's  schooner  from  falling  into  the  hands 
of  the  enemy.  The  schooner,  being  in  the 
transport  service  of  the  U.  S.,  was  subject  to 
the  defendant's  orders  and  control,  as  much 
as  if  she  had  been  navigated  by  officers  and 
men  in  the  service  of  the  U.  S.  In  the  case  of 
The  Commonwealth  ofPa.v.  Sparhawk,  1  Dall.. 
862,  Ch.  ,J.  M'Kean  very  justly  observes,  "the 
transaction,  it  must  be  remembered,  happened 
flagmnte  bello,  and  many  things  are  lawful  in 
that  season  which  would  not  be  permitted  in 
time  of  peace."  Again,  he  says,  "  it  is  a  rule, 
however,  that  it  is  better  to  suffer  a  private 
mischief  than  a  public  inconvenience  ;  and 
the  rights  of  necessity  form  a  part  of  our  law." 
In  time  of  war,  bulwarks  may  be  built  on 
private  ground,  because  it  is  for  the  public 
safety.  In  the  present  case,  the'vessel  was  not 
ordered  to  be  sunk  to  deprive  the  owner  of 
his  property,  or  to  appropriate  it  to  the  de- 
fendant's use,  but  she  was  ordered  to  be  sunk, 
from  the  paramount  consideration  of  the  pub- 
lic welfare  :  it  was  to  secure  her  from  capture 
by  the  enemy  ;  that  the  vessel  afterwards,  fell 
into  their  hands,  was  an  event  involuntary 
and  perfectly  accidental. 

In  this  case,  the  public  property,  which  the 
defendant  was  bound  to  preserve  from  capture, 
was  placed  on  board  the  plaintiff's  vessel. 
53*]  Was  the  defendant  to  fold  *his  arms 
and  suffer  this  property,  so  necessary  to  the  U. 
S.,  to  be  preserved  or  not  at  the  option  of  the 
plaintiff's  master  ?  It  seems  to  me  the  answer 
must  be,  that  he  had  a  right,  in  order  to  secure 
the  ordnance  and  munitions  in  the  vessel,  to 
command  her,  either  to  proceed  to  a  place  of 
safety  or  to  be  sunk ;  and  that  he  was  not 
bound  to  rely  on  the  discretion  of  the  plaintiff's 
master  to  do  this  or  not.  The  orders  given 
did  not  deprive  the  master  of  a  right  to  aid 
and  advise,  as  to  the  best  course  to  be  pursued; 
and  although  the  witnesses  seem  to  suppose 
that  she  might  and  could  have  been  sunk  in 
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such  a  way  as  to  baffle  all  attempts  to  raise  her 
by  the  enemy,  it  is  extending  speculation  too 
far  to  pronounce  that  she  would  have  been  so 
sunk. 

The  defendant  gave  his  orders  under  a  press- 
ing exigency,  when  there  was  no  time  to  wait 
for  the  directions  of  the  President  ;  and  ac- 
cording to  the  law  of  nations,  he  represented 
the  sovereign  or  executive  power,  by  virtue  of 
an  authority  tacitly  given  by  his  commission. 
(Vattel,  bk.  3,  ch.  2,  sec.  7.)  Had  the  Presi- 
dent of  the  U.  S.  been  present,  and  given  the 
order  which  the  defendant  gave,  it  will  hardly 
be  insisted  that  he  would  have  been  a  tres- 
passer. 

It  would  seem,  according  to  Vattel  (bk.  3, 
sec.  232),  that  this  act  being  done  voluntarily, 
and  by  precaution,  the  damages  are  to  be  made 
good  to  the  owner  by  the  sovereign  power ; 
because  the  party  suffering,  in  such  case, 
should  bear  only  his  quota  of  the  loss.  But 
we  are  clearly  of  opinion  that  the  defendant 
is  not  responsible.  There  must  be  a  new  trial  ; 
the  costs  are  to  abide  the  event  of  the  suit. 

New  trial  granted. 

Cited  in— 1  Barb.,  550 ;  22  Barb.,  617. 


*BIRKBECK  v.  FERRY  BOATS.  [*54 

Attachment — Act  Authorizing  Arrest  of  Vessel 
for  Debts  Contracted  by  Master,  &c.,  for  Ac- 
count of  such  Vessel  —  Does  not  Apply  to 
Ferry  Boats. 

The  Act  (eess.  23,  ch.  1 ;  2  R..  S.,  493)  Authorizing 
the  'Arrest  of  Ships  or  .vessels,  for  IJebts  Contracted 
by  the  Master,  Owner,  or  Consignee,  for  or  on  Ac- 
count of  such  Ships  or  Vessels,  in  this  State ;  and  the 
Act  (sess.  40,  ch.  60)  amending1  the  same,  extends 
only  to  ships  or.  vessels  navigating  the  ocean,  or  at 
must,  to  such  assail  coastwise  from  port  to  port; 
and  a  ferry  boat,  plying  across  a  river,  as  from  New 
York  to  the  opposite  shore  of  New  Jersey,  is  not 
liable  to  attachment  under  these  statutes. 

Citations— 1  N.  R.  L.,  130  ;  Act,  sess.  40,  ch.  60. 

THIS  was  a  proceeding  by  attachment,  com- 
menced in  the  Mayor's  Court,  of  the  City 
of  N.  Y.,  and  removed  into  this  court  by  cer- 
tiorari,  against  two  horse  ferry  boats,  under  the 
Act  (sess.  22,  ch.  1 :  1  N.  R.  L.,  130)  Authoriz- 
ing the  Arrest  of  Ships  or  Vessels,  for  Debts 
Contracted  by  the  Master,  Owner  or  Con- 
signee, for  or  on  Account  of  such  Ships  or 
Vessels  in  this  State  ;  and  the  Act  of  the  28th 
of  February,  1817  (sess.  40.  ch.  60),  Amending 
the  former  Act.  The  1st  section  of  the  Act 
(sess.  22,  qh.  1)  provides  "  that  ships  or  vessels 
of  all  descriptions,  built,  repaired  or  equipped 
in  this  State,  and  owned  by  any  person  or 
persons  not  resident  therein,  shall  be  liable  for 
all  debts  contracted  by  the  master  or  com- 
mander, owner  or  consignee  thereof,  on  ac- 
count of  any  work  done,  or  any  supplies  or 
materials  furnished  by  any  mechanic,  trades- 
man or  others,  for,  on  account  or  towards 
the  building,  repairing,  fitting,  furnishing  or 
equipping,  such  ships  or  vessels  ;  and  that 
debts  so  contracted  shall  be  a  lieu  upon  such 
ships  or  vessels,  their  tackle,  apparel  and  fur- 
niture ;  and  shall  have  preference  to  any  and 
all  other  debts,  due  and  owing  from  the  owner 
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thereof,  except  mariners'  wages."  And  by  the 
5th  section,  it  is  further  enacted  "  that  the  said 
lien  shall  cease  immediately  after  such  ship  or 
vessel  shall  have  left  this  State."  The  amend- 
ing Act  extends  the  provisions  of  the  former 
Act  "  to  ships  and  vessels  owned  by  persons 
resident  within  this  State  ;"  and  also  provides 
"  that  the  said  lien  shall,  in  no  case,  endure 
beyond  twelve  days  after  sucli  ship  or  vessel 
shall  leave  the  port,  in  which  the  same  may 
have  been  so  arrested." 

The  plaintiff's  declaration  stated  that  on 
the  17th  of  February,  1817,  and  on  divers  days 
and  times,  between  that  day  and  the  3d  of 
November,  in  the  same  year,  at  the  request  of 
the  owners  of  the  boats  or  vessels  known  by 
the  description  of  The  Hoboken  Horse  Ferry 
Boats,  being  two  in  number  (and  then,  with 
theirtackle,  &c.,  in  the  custody  of  the  sheriff 
of  the  City  and  County  of  N.  Y.,  by  virtue 
55*1  *°f  a  warrant  issued  by  the  Recorder  of 
N.  Y.,  commanding  the  sheriff  to  attach  the 
same,  lying  in  the  City  of  N.  Y.),  he,  by  him- 
self and  his  servants,  as  blacksmiths,  did  and 
performed  work  and  labor,  care  and  diligence, 
in  and  about  the  building,  and  equipping  of 
the  said  boats,  and  found  materials  for  the 
same,  amounting,  in  the  whole,  to  $2,923.25; 
and  the  plaintiff  averred  that  the  boats  had 
not  been  out  of  or  departed  from  or  left  the 
port  of  N.  Y.,  since  the  performance  of  the 
work  and  labor,  and  furnishing  of  the  mate- 
rials, and  also  averred  a  demand  of  payment 
from  the  owners,  and  their  refusal. 

Swartwout  and  others,  Brown  and  Hone, 
appeared  and  defended  in  respect  of  their  sev 
eral  interests.  Swartwout  and  others,  as  own- 
ers of  the  boats,  pleaded  :  1.  Non  assumpte- 
runt.  2.  That  the  supposed  debt  or  lien  of 
the  plaintiff  arose  on  or  about  the  3d  of  No- 
vember, 1817  ;  that  the  boats  were  arrested  on 
the  2d  of  December,  in  the  same  year ;  and 
that  before  the  arrest,  to  wit :  on  the  10th  of 
November,  the  boats  left  the  State  of  N.  Y§. , 
whereby  the  supposed  lien  of  the  plaintiif 
ceased.  To  this  plea  the  plaintiff  replied, 
denying  that  the  boats  had  left  the  State,  &c. 

The  defendant  Brown  pleaded  that  the  two 
boats,  respectively  called  the  Hoboken  and  the 
Manhattan  Island,  were  built  by  him,  for  the 
Swartwouts,  and  that  he  furnished  the  mate- 
rials ;  that  the  Swartwouts,  for  securing  to 
him  the  payment  of  $6,000,  part  of  the  consid- 
eration for  building  the  boats,  executed  two 
bottomry  bonds  to  him,  each  conditioned  for 
the  payment  of  $3,000,  one,  dated  the  1st  of 
May,  1817,  upon  the  Hoboken,  and  the  other, 
dated  the  1st  of  June,  1817,  upon  the  Man- 
hattan Island  ;  that  the  said  bonds  were  exe- 
cuted and  delivered  on  the  days  on  wliich 
they  respectively  bear  date;  that  the  lien  of 
the  plaintiff  arose  on  or  about  the  3d  of  No- 
vember, 1817,  subsequent  to  the  execution  and 
delivery  of  the  said  bonds,  and  the  prior  lien 
of  this  defendant,  arising  from  his  being  em- 
ployed to  build  the  boats,  &c. ;  and  that  neither 
of  the  sums  secured  by  the  said  bonds,  or  any 
part  thereof,  have  been  paid  and  satisfied. 
To  this  plea  the  plaintiff  replied  that  he  exe- 
cuted and  furnished  all  the  iron  work  and  iron 
necessary  for  the  equipment  of  the  said  boats, 
5O*J  from  the  commencement,  and  *during 
the  progress  of  the  building  and  equipping  of 
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them,  to  wit  :  on  the  17th  of  February,  1817, 
and  on  divers  days  and  times  between  that  day 
and  the  3d  of  November,  in  the  same  year  ; 
and  that  his  debt  and  lien  arose  on  the  17th  of 
February,  and  not  on  the  2d  of  November,  as 
alleged  by  the  defendant  Brown. 

The  defendant  Hone  pleaded  :  1.  After 
stating  the  lien  of  Brown,  and  the  execution 
of  the  bottomry  bonds,  that,  on  the  20th  of 
November,  1817,  Brown,  in  consideration  of 
two  sums  of  $3,000  each,  to  him  in  hand  paid, 
assigned  the  two  bonds  to  this  defendant,  by 
assignments  indorsed  thereon  respectively ; 
and  he.  insisted  on  the  priority  of  the  lien  of 
Brown.  2.  The  second  plea  repeated  the 
material  allegations  of  the  first  plea,  and  also 
stated  that  on  the  19th  of  November,  1817,  it 
was  agreed  between  this  defendant  and  the 
Swartwouts  that  the  defendant  should  ad- 
vance to  Brown  $6,000,  and  take  from  him  an 
assignment  of  the  bonds  ;  and  should  lend  to 
the  Swartwouts  $19,000,  and  receive  from 
them,  as  his  security,  a  mortgage  or  hypothe- 
cation of  the  boats  ;  that,  in  pursuance  of  this 
agreement,  the  defendant,  on  the  20th  of 
November,  paid  to  Brown  the  sum  of  $6,000, 
who,  the  same  day,  assigned  the  bonds ;  and 
also,  on  the  same  pay,  paid  to  the  Swartwouts 
$19,000,  who  executed,  and  delivered,  on  the 
26th  of  November,  an  indenture  of  mortgage 
or  hypothecation  of  the  boats  ;  and  that 
neither  of  these  sums,  or  any  part  thereof,  had 
been  paid  or  satisfied.  There  were  replications 
to  each  of  these  pleas,  which  were  essentially 
the  same  as  the  replication  to  the  plea  of  the 
defendant  Brown,  except  that  they  referred  to 
the  additional  matter  introduced  by  the  pleas 
of  the  defendant  Hone. 

Issue  was  joined  on  the  replication  to  the 
plea  of  the  defendants,  Swartwout  and  others. 
The  defendants,  Brown  and  Hone,  demurred 
generally  to  the  several  replications  to  their 
pleas,  and  the  plaintiff  jo'ined  in  demurrer. 
The  cause  was  submitted  to  the  court  without 
argument. 

Per  Curifim.  The  plaintiff  has  proceeded 
by  attachment  against  two  ferry  boats,  the 
Hoboken  and  the  Manhattan  Island,  under  the 
Act  (1  N.  R.  L.,  130),  and  it  appears  that 
*these  boats  ply  between  the  Island  of  [*57 
N.  Y.  and  Hoboken,  in  the  State  of  N.  J. 

The  parties  are  at  issue,  on  a  demurrer  to 
the  replications,  to  which  various  exceptions 
have  been  taken  ;  but,  without  considering 
these  objections,  we  are  of  opinion  that  the 
plaintiff's  proceedings  cannot  be  sustained,  on 
the  ground  that  the  Act,  and  the  one  amend- 
ing the  same  (sess.  40,  ch.  60),  do  not  extend 
to  vessels  of  this  description. 

The  1st  section  of  the  first  Act  extends  to 
ships  or  vessels  of  all  descriptions,  built, 
repaired  or  equipped  in  this  State,  and  owned 
by  any  person  not  resident  therein  ;  and  the 
amendatory  Act  extends  the  former  Act  to 
ships  or  vessels  owned  by  persons  resident 
within  this  State. 

The  general  terms  "ships  or  vessels  of  all 
descriptions,  built  repaired  or  equipped  in  this 
State,"  are  qualified  and  restricted  by  other 
parts  of  the  Acts,  to  such  ships  or  vessels  as 
are  built,  repaired  or  equipped  in  this  State, 
for  the  navigation  of  the  ocean,  or,  at  all 
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event^  to  such  vessels  as  sail  coastwise,  from 
one  port  to  another  port. 

This,  we  think,  is  manifest  from  all  the  pro- 
visions of  the  Statutes  ;  the  4th  section  of  the 
first  Act  provides  that,  upon  giving  the  secur- 
ity therein  mentioned,  the  vessel  shall  he  dis- 
charged from  the  attachment,  and  be  permit- 
ted to  proceed  on  her  voyage.  The  5th  sec- 
tion declares  that  the  lien  shall  cease  immedi- 
ately after  such  ship  or  vessel  shall  have  left 
this  Slate  ;  and  the  amended  Act  provides  that 
the  lien  shall,  in  no  case,  endure  beyond  twelve 
days  after  such  ship  or  vessel  shall  leave  the 
port  in  which  the  same  may  have  been  so 
arrested.  The  first  Act  was  confined  to  ships 
or  vessels  owned  by  persons  residing  out  of 
the  State,  which,  independently  of  the  other 
provisions  of  the  Act,  would  operate  only  on 
such  vessels  as  performed  voya'ges  on  the 
ocean,  or  from  one  port  to  another.  The  sub- 
sequent Act,  extending  the  same  remedy  to 
ships  or  vessels  owned  by  persons  resident 
within  the  State,  preserves  the  distinction 
between  vessels  that  do  and  those  that  do  not 
leave  the  port,  except  temporarily,  or  for  an 
hour  or  two. 

This  construction  gives  full  effect  to  the 
statutes,  in  the  utmost  latitude  to  which  the 
Legislature  intended  the  remedy,  by  attach- 
ment, should  be  extended.  It  embraces  ships 
58*]  and  *vessels  of  all  descriptions  engaged 
in  foreign  trade,  or  performing  voyages  coast- 
wise, from  state  to  state  ;  but  it  excludes  those 
boats  which  never  go  out  of  sight  of  the  port 
from  which  they  move,  and  are  used  merely 
as  ferry  boats  to  cross  a  river. 

The  present  case  comes  neither  within  the 
spirit  or  intention  of  the  Acts  nor  the  mischiefs 
intended  to  be  remedied.  We  perceive  no 
greater  reason  for  subjecting  boats  of  this 
description  to  a  lien  by  attachment,  than  a 
wagon  or  coach,  fgr  repairs  done  to  them. 

Judgment  for  the  defendant*. 

Cited  in— 1  Wend.,  560 ;  5  Wend.,  564  ;  30  N.  J.  L., 
231. 


BRUEN  v.  MARQUAND. 

Partnership — One  Partner  May  Sign  Deed  of 
Composition,  and  Itelease  Debt  Due  Partner- 
ship— Assignment  of  Property  in  Trust  for 
Creditors — Liability  of  Trustee  as  Indorser. 

One  partner  of  a  firm  may  sign  a  deed  of  compo- 
sition, and  release  a  debt  due  to  the  partnership. 


Where  a  deed  of  composition  was  entered  i;  to 
between  S.  &  B.,  debtors,  and  their  creditors,  by 
which  the  former  assigned  all  their  propert.v  to  M. 
and  others,  in  trust  for  their  creditors,  and  who,  by 
the  same  instrument,  released  S.  &  B.  from  all  their 
debts.  &c.,  which  deed  was  executed  by  M.  as  a 
trustee  and  creditor,  and  who  was  indorser  of  a 
promissory  note  drawn  by  S.  &  B.,  of  which  B.  & 
Sons,  partners  in  trade,  were  holders,  described  in  a 
schedule  of  debts  annexed,  as  due  to  M.,  to  the 
deed,  which  deed  was  also  executed  by  G.,  one  of 
the  tirm  of  B.  &  Sons;  it  was  held  that  the  execution 
of  the  deed  by  the  holders  of  the  note-was  not  a 
release  of  M.  the  indorser  :  for  upon  the  true  con- 
struction of  the  whole  instrument,  M.  having1  signed 
it  as  creditor,  as  well  as  trustee,  had  thereby  relin- 
quished all  right  of  action  against  the  makers,  and 
was  to  be  considered  as  assenting  to  a  discharge  of 
the  makers  by  the  holders  also,  with  a  full  under- 
standing that  his  liability  to  them,  as  indorser,  was 
not  to  be  thereby  impaired. 


was  an  action  of  assumpzit,  brought  by 
J-  the  plaintiff,  as  holder  of  a  promissory 
note,  against  the  defendant,  as  indorser.  The 
defendant  pleaded  -non  assumpxit,  and  gave 
notice  of  a  set-off.  The  cause  was  tried  at  the 
N.  Y.  sittings,  on  the  28th  of  November,  1818, 
before  the  late  Chief  Justice.  The  note  was 
dated  April  6th,  1816,  drawn  by  Shelton  & 
Beach,  for  $500,  payable  to  the  defendant, 
sixty  days  after  date,  and  indorsed  by  him.  It 
appeared  that  M.  Bruen  &  Sons  were  second 
indorsers,  and  that  the  note  had  been  dis- 
counted at  the  City  Bank,  and  passed  to  the 
credit  of  that  firm,  and  was,  afterwards,  taken 
up  by  them  after  it  became  due.  The  tirm 
consisted  of  the  plaintiff  and  his  two  sons, 
George  M.  Bruen  and  Harman  Bruen.  But 
the  second  indorsement  was  erased  before  the 
trial. 

*The  defendant  gave  in  evidence  the  f*5O 
following  receipt  :  "  Received,  New  York, 
October  26th,  1816,  from  Isaac  Marquand, 
Edward  W.  Wilkins  and  James  M.  Hoyt, 
assignees  to  the  estate  of  Shelton  &  Beach,  the 
sum  of  $225,  being  a  dividend  of  forty-five  per 
cent,  on  the  amount  of  a  debt  secured  to  be 
paid,  as  in  the  first  class  of  creditors  specified 
in  the  assignment  of  Shelton  &  Beach  to  them. 
M.  Bruen  &  Sons." 

The  defendant  also  gave  in  evidence  a  deed 
of  assignment  and  release,  and  the  schedules 
thereunto  annexed,  made  the  8th  of  June, 
1816,  between  Shelton  &  Beach  of  the  first 
part,  Marquand,  Wilkins  and  Hoyt  of  the 
second  part,  and  the  creditors  of  S.  &  B., 
named  in  the  schedule  A  annexed,  of  the  third 
part.  By  this  deed.S.  &  B.  assigned  over  nil 
their  property  to  the  parties  of  the  second  part, 


NOTE. — Partnership  —  Power  of  Individual  Part- 
ner—Release  »f  Del  >ts.  That  one- partner  has  power 
to  bind  the  flrm  by  execution  of  a  deed  of  release, 
see  Pierson'v.  Hooker,  3  Jonns.,  68,  note;  1  Lindley 
on  Partnership  (Am.  ed.,  1881),  393,  That  fraud 
would  vitiate  such  a  release,  see  Lindley  on  Part- 
ners, lip,  just  cited ;  I  Parsons  on  Contracts,  187. 

Princip^ti  and  surety— Negotiable  paper — Indorse- 
ment—Dtecluirye  of  iudorser  or  surety.  Release  of 
the  acceptor  or  maker  will  discharge  the  drawer  or 
indorsers,  even  though  they  consent  to  the  releaso, 
for  that  only  confirms  it.  But  if  there  were  in  the 
release  an  express  reservation  of  the  holder's  rights 
against  the  drawer  and  indorsers  they  would  not  be1 
discharged,  their  rights  and  remedies  against  the 
maker  or  acceptor  being  thus  reserved  by  implica- 
tion. 2  Daniels  Neg.  lust's.,  326.  sec.  1310,  citing 
Byles  on  Iliils  (*2tO),  384;  B'dway  S.  B.  v.  Schu- 
macher, 7  Mo.  App.,  171;  Eggeman  v.  Henscheu, 
66  Mo.,  133 ;  Gloucester  Bank  v.  Worcester,  10  Pick., 
538;  Stewart  v.  Eden,  2  Cai.,  131;  Tombeckbe  Bank 
v.  Stratton,  7  Wend.,  429 ;  Story  on  Bills,  sec.  429. 

286 


"But  the  surety  will  not  be  discharged  in  any 
case  where  it  can  be  clearly  proved  that  the  act  of 
the  creditor  has  worked  no  real  injury.  And  he  is 
discharged  only  to  the  extent  that  he  would  be  in- 
jured if  held  bound."  2  Daniels  Neg.  Inst's.,  327, 
sec.  1311,  citing  Payne  v.  Com.  Bank,  6  Sm.  &  M.,  24 ; 
Loomis  v.  Fay.  24  Vt.,  540 ;  Netf  's  appeal,  9  Watts  & 
S.,36;  Ward  v.  Vass,  7  Leigh,  135;  Smith  v.  Hurper, 
5  Cal.,  330;  Tiernan  v.  Woodrutf,  5  McLean,  350.  But 
see  Swire  v.  Redman,  12  B.  Div.,  536. 

So,  although  a  binding  agreement  by  the  creditor 
to  give  time  to  the  debtor;  will  release  surety,  yet  if 
the  surety  consent  to  such  indulgence,  it  will  not 
have  this  effect.  Nor  will  it  release  surety  if  there 
is  a  reservation  of  creditors'  remedy  against  surety. 
See  Prouty  v.  Wilson,  123  Mass.,  297 ;  Ludwig  v. 
Inglehart,'43  Md.,  39;  Smith  v.Hawkins,  6  Conn.,444; 
Gray  v.  Brown,  22  Ala.,  262;  Stevens  v.  Lynch,  12 
Ea-t,  38 ;  Smith  v.  Winter,  4  M.  &  W.,  454 ;  Boultbee 
v.  Stubbs,  1«  Ves.,  20;  Morse  v.  Huntington,  40  Vt., 
488 ;  Kenworthy  v.  Sawyer,  125  Mass.,  2a ;  Hagey  v. 
Hill,  75  Pa.  St.,  108. 
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in  trust  for  their  creditors,  who,  in  the  sched- 
ule, were  distinguished  into  three  classes  ; 
those  in  the  first  class  were  to  be  first  paid  out 
of  the  proceeds  of  the  property.  The  deed 
was  executed  under  the  hands  aud  seals  of  the 
parties,  and.  among  other  creditors,  by  George 
Si.  Bruen  and  the  defendant.  In  the  schedule 
(A)  of  the  debts  due  by  8.  &  B.  of  the  first 
class,  was  written  as  follows:  "Isaac  Mar- 
quand,  indorsed  to  M.  Bruen  &  Sons,  $500." 
By  the  deed,  the  parties  of  the  third  part 
released  and  discharged  the  parties  of  the  first 
part,  8.  &  B.,  of  and  from  all  actions,  debts, 
dues  and  demands  whatsoever.  &c. 

The  plaintiff's  counsel  objected  to  the  deed 
and  release  being  evidence,  as  it  was  not  exe- 
cuted by  all  the  partners  of  the  firm  of  M. 
Bruen  &  8ons,  but  by  one  of  them  only.  The 
Chief  .Justice  overruled  the  objection,  and  the 
deed  was  read,  on  proving  the  execution  there- 
of bv  George  W.  Bruen,  one  of  the  said  firm, 
and  by  the  other  parties.  The  Chief  Justice 
charged  the  jury  that  if  they  believed  that  the 
note  for  $.300,  mentioned  in  the  schedule  an- 
nexed to  the  deed  of  assignment,  as  indorsed 
by  the  defendant  to  M.  Bruen  &  Sons,  was  the 
same  note  produced  at  the  trial,  they  ought  to 
find  for  the  defendant ;  and  the  jury  found  a 
verdict  for  the  defendant. 

Mr.  E.  Pendleton,  for  the  plaintiff.  Admit- 
ting that  the  plaintiff  was  a  party  to  the 
O6*j  assignment,  the  release  does  not*  on  *the 
face  of  it,  purport  to  release  the  rights  or 
claims  of  M.  Bruen  &  Sons,  or  of  M.  Bruen  ; 
it  can  only  release  any  individual  claim  which 
George  M.  Bruen  might  have  against  8.  &  B. 
A  discharge  of  an  indorseror  acceptor  is  never 
implied.  Nothing  but  an  express  declaration 
of  the  holder  is  sufficient  for  that  purpose. 
(Dinrjwall  v.  Dunster,  Doug.,  247  ;  2  Camp., 
185/186.) 

Again  ;  the  plaintiff  cannot  be  deemed  a 
party  to  the  assignment,  by  the  execution  of  it 
by  his  partner,  who  has  no  authority  to  bind 
his  co  partner  by  deed.  (4  T.  R.,  313  ;  7  T. 
R.,  267  ;  9. Johns.,  285.) 

But  if  the  release  is  to  be  considered  as 
releasing  the  rights  of  M.  B.  &  Sons.,  as  hold- 
ers of  the  note,  yet,  as  the  plaintiff  and  de- 
fendant were  both  parties  to.  and  assenting  to 
the  release  of  the  maker,  their  respective  rights, 
as  between  each  other,  cannot  be  affected  by 
it.  Indeed,  it  is  apparent,  from  the  release 
itself,  that  it  was  the  understanding  of  the  par- 
ties that  the  amount  of  this  note^was  to  be 
provided  for  by  the  defendant. 

Mr.  Sloitxon,  contra.  The  schedule,  annexed 
to  the  assignment  and  release,  expressly  states 
that  M.  Bruen  &  Sons  were  the  holders  of  the 
note  ;  and  therefore,  on  the  face  of  the  instru- 
ment, they  were  the  creditors  and  persons  to 
be  paid,  and  the  fund  was  to  be  distributed 
•among  the  creditors  of  S.  &.B.,  the  makers  of 
the  note.  One  partner  may  release  a  debt  due 
to  the  copartnership:  (Piermn  v.  Hooker,  3 
Johns.,  68  ;  Buckley  v.  Dai/ton,  14  Johns.,  387; 
4  Binn.,  375.)  If  the  holder  of  a  bill  or  note 
compounds  with  or  discharges  the  acceptor  or 
maker,  he  cannot  afterwards  look  to  the  other 
parties  to  the  bill  or  note.  (Lynch  v.  Reynolds, 
16  Johns.,  41.)  It  is  said  that  the  defendant, 
being  a  party  to  the  assignment,  cannot  set  up 
the  release.  But  the  assignment  and  release 
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is,  in  effect,  a  satisfaction  of  the  debt.     (Ex- 
pnrte   Wilxon,   ll  Ves.,  410;    2    Cai..  121  :  7 
Johns.,  209  ;   2  Saund.,  48,  note  ;  13  Johns 
286.) 

Mr.  D.  B.  Offden,  in  reply.  That  the  deed 
is  so  executed  as  to  release  a  partnership  debt 
cannot  be  denied  ;  but  it  must  *appear,  [*O  1 
on  the  face  of  the  instrument,  that  it  is  a  part- 
nership debt.  There  is  nothing  which  shows 
this,  except  the  schedule,  and  that  describes 
the  note  as  if  it  were  to  be  paid  to  the  defend- 
ant. In  Pieraon  v.  Hooker  the  release  was  in 
the  partnership  name. 

It  is  true  that  if  the  holder  of  a  note  or  bill 
does  discharge  the  maker  or  acceptor  or  drawer, 
he  discharges  all  subsequent  parties.  The 
reason  is,  that  the  maker  is  considered  as  the 
original  debtor,  and  the  indorser  as  a  surety  ; 
and  that,  by  discharging  the  original  debtor, 
the  surety  loses  all  right  to  have  recourse 
against  him.  (3  Esp.  N.  P.  ;  2  Bos.  &  P.,  61  ; 
6  Mass.,  85.)  But  if  the  indorser,  or  surety 
hitmelf,  agrees  to  the  discharge  of  the  maker, 
the  reason  does  not  apply  ;  he  cannot  object  a 
discharge  of  the  maker,  to  which  he  has  con- 
sented. All  the  cases  cited  go  upon  the  ground 
that  the  maker  has  been  discharged  without 
the  assent  of  the  indorser.  Chitty,  also,  puts 
it  on  that  ground.  Why  should  not  the  in- 
dorser be  liable,  if  he  consents  to  the  discharge 
of  the  maker  ?  It  is  just  and  reasonable  ;  and 
it  is  the  fair  construction  of  this  assignment 
and  release,  that  the  defendant  should  remain 
liable.  All  the  fund  arising  from  the  property 
of  the  makers  of  the  note,  went  into  the  hands 
of  the  defendant  and  his  co  trustees. 

But  we  are  told  this  is  a  release,  and  that, 
therefore,  the  debt  is  satisfied.  How  ?  By  an 
arrangement  made  between  all  the  parties  for 
the  benefit  of  the  indorsee,  the  defendant  ? 

VAN  NESS,  J.,  delivered  the  opinion  of  the 
court  : 

The  assignment  must  be  construed  with  ref 
erence  to  the  schedule,  and  taking  both  into 
consideration,  there  can  he  no  doubt  that  G. 
\V.  Bruen  executed  it  in  behalf  of  the  firm,  of 
which  he  was  a  member.  He  had  no  private 
demand  of  his  own  against  Shelton  &  Beach, 
and  the  only  debt  against  them  in  which  he 
was  interested  was  the  note  in  question,  of 
which  the  firm  were  the  holders.  The  sched- 
ule specifies  a  note  of  $500.  indorsed  by  the 
defendant,  and  negotiated  to  the  firm,  w'hich, 
no  doubt  (and  so  the  jury  has  found)  is  the 
note  in  question.  To  this  may  be  added  the 
*receipt,  by  the  firm,  of  a  dividend  [*O2 
received  from  the  trustees,  which  most  decis- 
ively shows  that  G.  W.  Bruen,  in  becoming  a 
party  to  the  assignment,  meant  and  intended  to 
act  in  behalf  of  the  partnership.  There  can 
be  no  doubt  that  one  partner  is  competent  to 
enter  into  such  a  composition  as  was  made  in 
this  case,  and  to  release  a  partnership  debt. 
The  question  then  arises,  whether  or  not  the 
release  and  discharge  of  the  maker  is,  in  this 
case,  a  release  of  the  defendant,  the  indorser. 
The  general  rule  is  not  disputed,  but  it  is 
argued  that  this  case  is  not  within  it.  The 
reason  for  holding  the  indorser  discharged,  by 
the  discharge  of  the  maker,  certainly  does  not 
apply  here,  viz.  :  that  the  remedy  by  the  for- 
mer against  the  latter  is  materially  affected  or 
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taken  away  ;  because  the  defendant,  who  is  a 
party  to  the  assignment,  not  only  as  a  trustee, 
but  as  a  creditor  to  a  large  amount,  as  a  cred- 
itor, released  Shelton  &  Beach  from  their  lia- 
bility over  to  him  on  this  as  well  as  other  notes 
indorsed  by  him.  He  has,  therefore,  by  his 
own  act,  relinquished  all  the  remedy  he  might 
otherwise  have  had,  in  case  of  his  being  com- 
pelled to  pay  the  whole,  or  any  part,  of  this 
note.  This  is  a  question  of  intent,  upon  the 
whole  instrument.  There  is  no  express  release 
of  the  defendant ;  and  the  release  of  the  maker 
is  a  discharge  of  the  indorser  by  construction 
only  ;  and  if  the  intention  of  the  parties  was 
to  preserve  the  liability  of  the  indorser,  it  was 
competent  for  them  to  do  so.  The  defendant 
is  one  of  the  assignees  :  the  funds  are  to  go 
into  his  hands,  and  the  note  in  question  is  one 
of  the  debts  which  is  to  be  first  paid.  The 
assignment  contains  material  stipulations  be- 
tween the  three  parties,  and  the  defendant 
must  be  considered  as  assenting  to  the  dis 
charge  of  the  makers  of  the  note  by  the  then 
holders  of  it  ;  and  it  appears  to  me,  with  a  full 
understanding  that  his  liability,  as  indorser, 
was  to  be  left  unimpaired.  The  note  in  ques- 
tion is  inventoried,  not  specifically,  as  a  debt 
due  to  Bruen  &  Co.,  but  thus:  "Isaac  Mar- 
quand  indorsed  to  M.  Bruen  &  Sons,  $500 ;" 
this,  it  appears  to  me,  is  a  plain  and  unequivo- 
cal recognition,  by  the  defendant,  that  he  con- 
sidered Shelton  &"  Beach  to  be  his  debtors  for 
the  amount  of  the  note  ;  and  that  his  liability, 
as  indorser,  was  not  to  be  extinguished  by  the 
63*]  discharge  of  the  makers.  If  *this  were 
otherwise,  the  note  would  have  been  men- 
tioned as  a  debt  due  from  Shelton  &  Beach  to 
M.  Bruen  &  Co. ,  and  not  as  a  debt  due  from 
them  to  the  defendant.  The  intent  of  the 
parties  clearly  appears  to  have  been,  that  both 
the  holders  of  this  note  and  the  defendant 
should  set  the  makers  free,  but  that  the  rem 
edy  against  the  indorser  should  remain.  It 
was,  no  doubt,  for  this  reason  that  the  debt  in 
question  was  put  in  the  first  class.  The  mak- 
ers intended  to  secure  (as  far  as  they  could) 
their  indorsers,  as  honorary  creditors.  As 
between  the  holders  of  this  note  and  the  mak- 
ers, there  was  no  reason  for  giving  it  a  pref- 
erence ;  but  as  between  the  maker  and  in- 
dorser, it  was  otherwise.  I  am  quite  satisfied 
that  this  is  the  true  construction  of  the  assign- 
ment, and  that  the  defendant  must  be  consid 
ered  as  continuing  liable  as  indorser  ;  and  he 
must  look  for  indemnity  to  the  funds  in  his 
hands. 

New  trial  granted. 

Cited  in— 1  Wend.,  336 ;   12  Wend.,  116 ;  3  Den.,  27  : 
2  McLean,  101 ;  Crabbe,  301 :  43  Md.,  44. 


BRONSON  ET  AL.  r>.  EARL. 

Practice — Action  for  Escape — Defect  in  Direction 
of  Capias  ad.  Resp. —  Waived,  how  Capias — 
Prisoner  off  Limits — W  hat  is  Sufficient  Com- 
mencement of  Action  to  Fix  Liability  of  Sheriff . 

The  defendant  cannot  take  advantage  of  A  defect 
in  the  direction  of  a  capias  ad  resp.  after  he  has 
appeared  to  it  and  pleaded;  the  defect  beinj?  amend- 
able. 

Where  a  capias  ad  resp.  against  a  sheriff  for  the 
escape  of  a  prisoner  in  execution,  was  delivered  to 
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the  wife  of  the  coroner  at  his  house  (the  coroner 
being  then  absent),  while  the  prisoner  was  actually 
off  the  limits  of  the  jail  liberties,  though  he  immed- 
iately thereafter  returned,  it  is  a  sufficient  com- 
mencement of  an  action  against  the  sheriff,  before 
the  return  of  the  prisoner  to  the  jail  liberties,  so  as 
to  make  the  sheriff  liable  for  the  escape. 

Citations— Tidd  Pr.,91;  Str.,155;  1  H.  Bl.,  222;  8 
East.  255;  12  Johns.,  181;  3  Johns.  Cas  ,  145;  1  Cai., 
69 ;  2  Johns.,  342 ;  3  Johns.,  42 ;  3  Cai.,  133. 

IN  ERROR,  to  the  Court  of  Common  Pleas 
of  the  County  of  Onondaga.  The  plaint- 
iffs brought  an  action  of  debt  against  the 
defendant,  as  sheriff,  for  the  escape  of  one 
James  M'Kellops,  from  the  jail  liberties  of  the 
county. 

The  defendant  pleaded  nil  debet,  and  gave 
notice  that  if  M.  did  escape,  he  immediately 
retook  him,  on  fresh  pursuit,  and  that  M. 
immediately  returned  into  the  defendant's  cus- 
tody, before  the  suit  was  commenced  ;  and 
filed  an  affidavit  with  the  plea,  that  if  M.  did 
escape,  it  was  without  the  consent,  privity  or 
knowledge  of  the  defendant. 

At  the  trial  in  the  court  below,  in  February, 
1818,  the  plaintiffs  produced  the  record  of  the 
judgment  against  M.,  of  *September  [*(>4 
Term,  1816,  and  the  ca.  sa.  issued  thereon, 
returnable  in  February,  1817,  with  the  sheriff's 
return  thereon,  indorsed  cepi  corpus et est  in cus- 
todia.  R.  White,  a  witness,  testified  that  on  the 
10th  of  October,  1817,  he  saw  said  M.  off  the  jail 
limits,  and  while  he  was  so  off  the  liberties,  J. 
Bronson,  Jr.,  handed  him  a  paper,  which  he 
carried  to  and  left  at  the  coroner's  office,  with 
his  wife,  in  the  absence  of  the  coroner,  and 
immediately  returned,  and  still  saw  M.  off  the 
limits,  milking  his  cow  ;  and  that  M.  immedi- 
ately after  returned  to  the  jail  liberties.  J. 
B.  testified  that  at  the  time  mentioned  by  the 
witness,  White,  he  saw  M.  off  the  limits,  and 
immediately  handed  to  White  a  capias  ad  resp. 
in  favor  of  the  plaintiffs  against  the  defendant, 
which  he  had' received  a  few-days  before  from 
the  plaintiff's  attorney,  with  directions  not  to 
deliver  it  to  the  coroner  until  he  should  seeM. 
off  the  liberties,  and  told  White  to  deliver  it  to 
the  coroner  ;  and  the  witness  remained  at  the 
same  place  until  W.  returned  from  the  coro- 
ner's, during  all  which  time  M.  was  off  the 
limits  ;  but  immediately  thereafter  returned  to 
the  liberties. 

The  capias  ad  reap,  against  the  sheriff,  which 
was  produced,  was  directed  to  the  sheriff  of 
the  County  of  Onondaga,  instead  of  the  coro- 
ner ;  and  the  sheriff  indorsed  his  appearance 
thereon  the  next  day  after  the  escape,  and  after 
M.  had  returned  to  the  jail  liberties.  The  jury 
found  a  special  verdict,  stating  the  above  facts, 
on  which  the  court  below  gave  judgment  for 
the  defendant. 

The  cause  was  submitted  to  the  court,  on  the 
record  and  return,  with  the  points  stated,  with- 
out argument. 

Per  Curiam.  The  defendant  cannot  take 
advantage  of  the  misdirection  of  the  capias, 
after  he  has  appeared  to  it  and  pleaded  :  it 
being  a  defect  in  the  process,  which  is  clearly 
amendable.  (Tidd's  Pr.,  91  ;  Sir.,  155  ;  1  H. 
Bl.,  222;  8  East,  255.)  The  ground  upon 
which  the  court  below  probably  gave  judg- 
ment for  the  defendant  was,  that  they  did  not 
consider  the  suit  to  have  been  actually  brought. 
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"before  the  prisoner  (M'Kellops)  had  returned 
to  tlie  limits.  The  writ,  in  this  case,  was 
O5*J  actually  *mude  out  before  the  escape, 
and  put  into  the  hands  of  a  third  person,  to  be 
delivered  to  the  coroner  to  be  served,  at  sucli 
time  as  the  prisoner  should  be  found  to  have 
left  the  jail  liberties.  It  was,  accordingly,  car- 
ried to  the  coroner's'  house,  and  left,  in  his 
absence,  with  his  wife,  during  the  time  of  his 
•escape,  and  before  the  prisoner  had  returned  ; 
and  there  can  be  no  question  that  this  is,  to  all 
essential  purposes,  to  be  deemed  the  com- 
mencement of  the  aclion.  If  the  coroner  had 
personally  received  the  writ  before  the  pris- 
oner returned,  there  could  be  no  doubt  the 
sheriff  would  be  liable.  The  delivery  of  the 
writ  to  his  wife,  at  the  usual  place  of  his  abode, 
is  equivalent  to  a  personal  delivery,  and  such 
a  commencement  of  the  action  as  would  save 
a  debt  from  being  barred  by  the  Statute  of 
Limitations.  The  writ,  in  this  case,  was  placed 
where  it  might  have  been  executed,  and  some 
•efficient  act  done  under  it.  (Van  Vtchtenv. 
Paddock,  12  Johns.,  181.)  The  suing  out  of 
the  writ  has  been  held,  in  several  cases,  by 
this  court,  to  be  the  commencement  of  the 
suit,  and  although  there  may  be  some  uncer- 
tainty or  ambiguity  in  the  term  "suing  out  the 
writ."  yet  there  can  be  no  doubt  that  the  deliv- 
ery of  "the  writ  to  the  proper  officer,  or  leaving 
it  at  his  house,  as  in  this  case,  for  the  purpose 
of  being  executed,  is  to  be  deemed  the  actual 
commencement  of  the  suit.  (3  Johns.  Gas., 
145  ;  1  Cai.,  69  ;  2  Johns.,  342  ;  3  Johns.,  42  ; 
3Cai.,  133.) 

Judgment  reversed. 

Cited  in-4  Cow.,  161 :  7  Wend  ,  124 ;  14  Wend.,  658 ; 
.3  Hill.  327;  6  Barb.,  505;  6  Mow.  Pr.,442;  30  How. 
Pr.,  2S5;  1  Abb.  N.  S.,  IK  ;  4  Daly,  523 ;  32  N.  J.  L.,  HI. 


<56*]    *JACKSON,  ex  dem.  WELDON, 

v. 
HARRISON. 

Landlord  and  Tenant — Construction    of  Lease 
— Conditions — Breach — Demand — Forfeiture. 

Where  a  lease  for  the  term  of  seven  years  contains 
a  condition  that  the  lessee  should  not  "assign  over, 
or  otherwise  part  with  the  indenture,  or  the  prem- 
ises thereby  leased,  or  any  part  thereof,  to  any  per- 
son," &c.,  and  a  clause  of  re-entry,  anil  of  forfeit- 
ure, for  a  breach  of  the  condition,  no  forfeiture  is 
incurred  by  an  under-letting  for  two  years,  or  a 
period  short  of  the  whole  term:  as  the  wor.ls  of  the 
condition  are  to  be  construed  to  mean  an  assign- 
ment of  the  premises,  or  a  part  of  them,  for  the 
whole  term. 

And  where  one  of  the  conditions  was  that  the 
lessee  should  pay  all  taxes,  &c.:  it  was  held  that  the 
lessor  h.id  no  right  to  re-'-nter  for  a  breach  of  the 
condition,  wiihout  showing  a  demand  of  payment 
of  the  tax  within  the  period  required  by  law,  in  or- 
der to  create  a  forfeiture. 

Nor  c  in  the  lessor  re-enter,  on  the  ground  of  a 
forfeiture,  for  the  non-payment  of  rent,  without 
.showing  a  demand  of  the  rent  due  on  the  last  day 
of  the  tena.it  on  the  premises,  a  convenient  time 
bel'oi-e  sunset,  &c.,  or  a  strict  compliance  with  all 
the  formalities  required  by  the  common  law;  his 
claim  being  regarded  as  atricti  .juris.  Proving  a  de- 
mand of  the  tenant,  at  his  hous  •,  on  the  premises, 
in  the  afternoon  of  the  last  day,  is  not  sufficient. 

Where,  at  the  bottom  of  a  lease  containing  a 
<:laus^of  re-entry,  for  non-performance  of  the  cov- 
enants, conditions,  i&c..  the  lessee  agreed  not  to 
make  any  alterations  in  the  buildings,  without  the 


consent  of  the  lessor ;  this  was  held  to  rest  merely 
in  covenant,  and  was  not  a  condition  for  a  breach 
of  which  the  lease  was  to  be  forfeited. 

Citations— 3  Wils.,  234;  Co.  Litt.,  201  b,  202  a;  1 
Saund.,  287.  n.  16. 

rpHIS  was  an  action  of  ejectment  tried  before 
-L  the  late  Chief  Justice,  at  the  N.  Y.  sittings, 
in  December.  1818. 

The  plaintiff  gave  in  evidence  an  indenture 
of  lease,  made  the  1st  of  June,  1813,  between 
the  lessor  and  the  defendant,  by  which  the 
lessor  devised  to-the  defendant  a  lot  of  ground, 
with  the  buildings  thereon,  in  the  City  of  N. 
Y.,  for  the  term  of  seven  years,  from  the  1st 
of  May  then  last  past,  at  the  annual  rent  of 
$250,  payable  quarterly;  and  paying,  also,  all 
taxes,  assessments,  levies  or  impositions  what- 
soever, which  shall  or  may  be  assessed,  levied 
or  imposed  upon,  or  grow  payable  out  of -or 
for  the  demised  premises,  or  any  part  thereof, 
during  the  term.  And  it  was  provided,  and 
agreed,  that  in  case  the  rent  or  any  part  thereof 
should  remain  due  and  unpaid  for  twenty  days 
after  the  same  ought  to  be  paid;  or  if  any 
taxes,  levies,  &c.,  which  should  be  rated  or 
assessed  on  the  premises,  and  should  be  behind 
and  unpaid  for  the  like  space  of  time,  after 
the  time  the  same  ought  to  be  paid;  or  if  the 
lessee,  his  executors.  &c.,  should  assign  over,  or 
otherwise  part  with  the  lease  or  the  premises 
demised,  or  ony  part  thereof,  to  any  person  or 
persons  whatsoever,  without  the  consent  of  the 
lessor,  his  heirs  or  assigns,  or  his  attorney,  first 
had  and  obtained  ia  wriling,  under  his  or  their 
hands  and  seals;  then,  in  either  of  the  said 
cases,  it  should  be  lawful  for  the  lessor,  his 
heirs,  &c.,  to  re-enter  into  and  upon  the 
demised  premises.  &c.,  or  to  distrain,  «fcc.  And 
it  was  further  agreed,  That,  in  either  of  the 
cases  above  mentioned,  if  the  lessee,  his  exec- 
utors, &c.,  should  fail  to  perform  any  of  the 
covenants,  conditions  and  provisos  *con-  [*(>7 
tained  in  the  lease,  &c.,  that  then  the  lease 
and  the  estate  thereby  granted,  should  cease, 
determine  and  become  utterly  void,  if  the 
lessor  should  elect  so  to  consider  it.  The  lessee 
covenanted  to  pay  the  rent  and  the  taxes, &c., 
and  make  all  necessary  repairs,  and  to  sur- 
render the  premises,  at  the  expiration  of  the 
term,  in  good  repair — fire,  war  or  other 
inevitable  accident  excepted — with  all  repairs 
made  thereon  during  the  term.  And  it  was 
further  covenanted  and  agreed  that  the  lessee 
should  not  make  any  material  alteration  in  the 
buildings,  nor  take  down  any  partition  or  wall, 
in  and  about  the  same,  without  the  consent  of 
the  lessor  his  heirs.  &c.,  or  his  attorney,  for 
that  purpose,  in  writing,  first  had  and  ob- 
tained. 

John  Reid,  a  witness  for  the  plaintiff,  testi- 
fied that  he  was  the  agent  of  the  plaintiff  for 
nearly  five  years,  during  which  lime  the 
defendant  never  paid  the  rent  punctually;  that 
in  December,  1814,  the  defendant  having  neg- 
lected to  pay  the  direct  tax  of  the  U.  S., 
assessed  on  the  premises,  they  were  advertised 
for  sale;  and  to  prevent  a  sale,  the  witness 
paid  the  tax,  which  has  never  been  repaid  to 
him  by  the  defendant ;  that  no  rent  had  been 
paid  since  August,  1816;  that  the  witness  went 
to  the  defendant's  house,  the  premises  in  ques- 
tion, on  the  1st  and  20th  of  November,  1816, 
in  the  afternoon  of  each  of  those  days,  and 
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demanded  the  quarter's  rent  then  due;  but  the 
defendant  answered  that  he  could  not  pay; 
that  the  witness  went  again  to  the  premises  on 
the  1st  and  20th  of  February,  1817.  in  the 
afternoon  of  each  of  those  days,  and  demanded 
the  rent,  but  obtained  only  promises  from  the 
defendant.  In  February,  1817,  part  of  the 
house  was  consumed  by  fire ;  and  it  was 
awarded  by  arbitrators  that  the  Fire  Insurance 
Co.  should  pay  $650,  on  account  of  the  dam- 
ages. The  defendant  made  the  repairs,  which 
amounted  to  $600;  and  on  the  14th  of  May, 
1817,  he  agreed  to  accept  one  half  of  the  sum 
awarded  to  be  paid  by  the  Insurance  Co.,  as  a 
compensation  in  full  for  the  repairs.  The  wit- 
ness received  the  $650,  and  tendered  the  one 
half  of  that  sum  to  the  defendant,  in  full  for 
the  repairs;  but  the  defendant  refused  to  accept 
it, -and  insisted  on  being  paid  the  whole  sum 
of  $600.  for  repairs.  The  witness,  afterwards, 
O8*J  *proposed  to  deduct  the  amount  due  for 
rent  from  the  $325  due  to  the  defendant  for 
repairs,  but  the  defendant  refused  to  limit  his 
claim  for  that  sum,  insisting  on  the  full  amount 
of  $600. 

It  was  proved  that  one  Kelly  occupied  one 
of  the  buildings,  as  an  under  tenant,  for  eight- 
een months  or  two  years.  The  witness  also 
proved,  that  sometime  previous  to  August, 
1816,  the  defendant  made  alterations  in  the 
house,  by  cutting  off  about  eight  feet  of  a 
stack  of  chimney,  in  the  lower  story,  which 
stood  in  the  partition  between  the  two  front 
rooms  of  the  two  tenements,  one  of  which 
was  used  as  a  store,  and  by  putting  upright 
posts  under  the  chimney  to  support  it,  and 
taking  down  the  partition  between  the  rooms 
and  throwing  the  whole  into  one  store.  This 
suit  was  commenced  in  August  Term,  1818. 
It  was  admitted  that  the  buildings,  as  now 
repaired,  since  the  tire,  were  in  a  better  state 
than  before. 

The  defendant  proved  that  before  the  suit 
was  brought  he  offered  to  the  wife  of  the 
lessor  (the  lessor  himself  having  been  abroad, 
out  of  the  U.  S.,  for  more  than  seven  years), 
to  allow  the  rent  then  due,- together  with  a 
quarter's  rent  in  advance,  to  be  deducted  out 
of  the  sum  claimed  by  the  defendant,  -for 
repairs,  if  she  would  pay  to  the  defendant  the 
balance  of  his  bill;  and  that  she  referred  the 
defendant  to  her  agent,  Reid,  who  refused  to 
agree  to  the  proposal. 

A  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court  on  a  case  con- 
taining the  facts  above  stated. 

Mr.  Wilton,  for  the  plaintiff.  As  to  the 
clause  of  re-entry  by  the  lessor,  there  is  a  differ- 
ence between  a  lease  for  life  and  a  lease  for 
years.  In  regard  to  the  former,  a  breach  of 
the  condition  renders  the  lease  voidable;  but 
in  the  latter  case  it  is  void;  and  being  forfeited, 
it  cannot  be  set  up  again,  by  an  acceptance  of 
rent  after  the  breach  of  the  condition,  nor  by 
any  other  act.  (Plow.,  133;  1  Sau:.d.,  287,  n. 
16.)  Here  there  has  been  a  breach  of  the  con- 
dition: 1.  In  the  non-payment  of  taxes.  2.  By 
assigning  the  premises.  3  By  non-payment  ol 
rent.  4.  By  alterations  in  the  buildings.  So 
that  the  lease  is  forfeited  and  void.  (1  Campb., 
20;  1  Maule  &  S.,  297;  1  Leon.,  262.) 
CO*]  *But,  even  if  it  is  considered  as  a 
voidable  lease,  the  mere  acceptance  of  rent 
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due,  unless  accompanied  by  some  other  act  of 
the  lessor,  showing  his  intent  to  confirm  the 
lease,  does  not  amount  to  a  waiver  of  the  for- 
feiture. (Doe,  d.,  v.  Batten,  Cowp.,  243.)  It  must 
depend  on  the  quoaniino,  or  the  intention  with 
which  the  rent  was  received. 

Mr.  Drake,  contra.  There  can  be  no  pre- 
tense of  maintaining  this  action  under  the 
Statute.  If  it  can  be  supported  at  all,  it  must 
be  at  common  law,  and  all  the  niceties 
required  in  the  proceedings  by  the  lessor  must 
be  observed.  (Co.  Litt.,  202  a;  1  Saund.,  287, 
n.  16.)  There  must  be  a  demand  of  the  pre- 
cise rent  due  on  the  precise  day  it  was 
due  and  payable,  at  a  convenient  time 
before  sunset,  upon  the  land,  and  at  the 
dwelling-house,  if  any  there  be.  Leases  for 
years  are  void  or  voidable,  according  to  the 
terms  of  the  lease.  This  is  a  voidable  lease; 
the  terms  of  it  show  it  to  be  voidable  only.  It 
says  "if  the  lessor  shall  elect  so  to  consider 
it."  If  a  voidable  lease,  and  the  conditions 
have  been  broken,  it  may  be  made  good  by  the 
acts  of  the  lessor.  The  alleged  breaches  are: 

1.  For  the  non-payment  of  rent;  but  the  lessor 
has  not  entitled  himself  to  the  forfeiture.  He 
ought  to  have  demanded  the  rent  on  the  prem- 
ises, and  have  staid  there  until  dark  or  sunset. 

2.  As  to  the  under-letting,  it  has  been  settled 
that  an  under  lease  is  no  assignment.     (2  W. 
Bl.,  766;  3  VVils.,   234;  Doug.,  57.)    3.  As  to 
the  non-payment  of  the  U.   S.   tax;  the  cove- 
nant refers  to  ordinary  taxes  only,  and  not  to 
the  extraordinary  tax  laid  by  Congress.    4.  As 
to   the  covenant  relative  to  alterations  in  the 
buildings;  that  is  not  contained  in  the  body  of 
the  lease,  but  is  indorsed  upon  it.     It  does  not 
come  within  the  clause  of  re-entry,  but   is  a 
separate,  independent  covenant,  for  which  the 
lessor  has  his  action  for  damages,  in  case  it  has 
been  broken. 

The  court  lean  strongly  against  forfeitures 
of  leases,  and  will  examine  the  conditions 
strictly,  to  prevent,  if  posJble,  a  forfeiture. 
But,  we  say,  here  has  been  a  waiver  of  the 
forfeiture,  if  any  existed,  by  the  acceptance  of 
rent,  afterwards,  *with  full  notice.  [*7O 
(Jenkins  v.  Church,  Cowp.,  483;  Ooodright  v. 
Davis,  Id.,  803.) 

VAN  NESS,  J.,  delivered  the  opinion  of  the 
court  : 

The  stipulation  in  the  concluding  part  of  the 
lease,  prohibiting  the  lessee  from  making  alter- 
ations in  the  buildings,  rests  in  covenant 
merely,  and  is  not  made  a  condition  for  the 
breach  of  which  the  estate  is  forfeited.  Nor 
can  the  lessor  of  the  plaintiff  avoid  the  lease, 
because  one  of  the  buildings  was  underlet. 
The  condition  in  the  lease  is,  that  the  lessor 
shall  not  "assign  over,  or  otherwise  part  with 
this  indenture,  or  the  premises  thereby  leased, 
or  any  part  thereof,  to  any  person."  &c. 
These  words  must  be  construed  to  mean  an 
assignment  of  the  premises,  or  part  of  them, 
for  the  whole  term;  and  no  forfeiture  is 
incurred  by  letting  for  a  shorter  period; 
under  leases  not  being  considered  as  coming 
within  the  terms  of  the  condition  or  proviso. 
This  principle  was  fully  settled,  in  the  case  of 
Cruitoe  v.  Kugby,  3  Wils.,  234.  and  has  been 
repeatedly  sanctioned  since,  and  applied  to- 
conditions  expressed  in  stronger  terms  than  in 
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the  present  case.  A  lease  may  be  so  expressed 
as  to  produce  a  forfeiture  for  underletting,  as 
well  as  for  assigning  the  whole  term;  but  this 
is  not  the  language  of  the  lease  in  question.  . 

The  plaintiff  equally  fails  in  showing  a  right 
of  re-entry,  by  reason  that  the  defendant  did  not 
pay  the  U.  S.  tax,  because,  the  indispensably 
necessary  step  of  making  a  demand  of  the 
defendant,  within  the  period  required  by  law, 
In  order  to  create  a  forfeiture,  was  not  taken. 

It  remains  to  be  considered,  whether  the 
plaintiff  is  entitled  to  recover,  on  the  ground 
that  a  forfeiture  has  been  incurred  by  the  non- 
pa'yment  of  the  rent.  This  is  a  proceeding  at 
common  law,  and  the  claim  of  the  plaintiff 
being  stricti  juris,  all  the  niceties  required  by 
the  common  law  must  be  previously  com- 
plied with  to  entitle  the  reversioner  to  re-en- 
ter. There  must  be  a  demand  of  the  rent  due 
on  the  last  day,  a  convenient  time  before  sun- 
set ;  and  if  there  be  a  house  on  the  land,  the 
deimnd  must  be  made  at  the  house  of  the  ten- 
ant, if  he  is  at  home.  Several  other  things 
7  1*J  are  *required  to  be  done,  which  it  is  not 
necessary  to  detail  for  the  purpose  of  deciding 
this  case.  (Co.  Litt.,  201  b,  203  a  ;  1  Saund., 
287,  n.  16,  and  the  cases  there  cited.)  On  the 
1st  and  20th  of  November,  1817,  Reid,  the 
agent  of  the  lessor  of  the  plaintiff,  went  to  the 
house  of  the  defendant  (the  lessee),  in  the  after- 
noon, and  demanded  payment  of  the  quar- 
ter's rent  tlien  due  ;  but  the  defendant  an- 
swered "he  could  not  pay."  A  similar  .de- 
mand was  made  by  the  agent  on  the  1st  and 
20th  of  February,  in  the  same  year,  of  the 
quarter's  rent  then  due,  and  the  defendant 
promised  to  pay  it,  but  did  not.  The  ques- 
tion is,  whether  or  not,  under  these  circum- 
stances, the  right  to  re-enter  accrued.  I  think 
it  did  not.  The  agent  says  he  made  the 
demand  "in  the  afternoon;"  now,  this  may 
have  been  immediately  after  12  o'clock,  and  a 
demand  at  so  early  an  hour  would  not  be  good. 
"  The  last  time  of  demand  of  the  rent,"  says 
Lord  Coke,  "  is  such  a  convenient  time  before 
the  sunsetting  of  the  last  day  of  payment,  as 
the  money  may  be  numbered  and  received." 
AnJ  it  is  laid  down  by  Hale,  Oh.  B.,  that  the 
time  of  sunset  is  the  time  appointed  by  law  to 
demand  rents  (Duppa  v.  Mayo,  1  Saund.,  287); 
and  though  this  is  probably  not  literally  cor- 
rect, yet  it  serves  to  show  that  the  demand 
necessary  to  be  nride,  to  create  a  forfeiture, 
must  be  immediately  preceding  sunset,  so  that 
the  money  may  be  counted,  and  the  necessary 
receipt  or  acquittance  given,  while  there  is 
light  enough  reasonably  to  do  so.  This  may 
appear  to  be  unnecessarily  rigorous,  and  a 
sacrifice  of  substance  to  form  ;"but  when  it  is 
considered  that  the  consequence  of  a  proceed- 
ing of  this  kind  is  the  forfeiture  of  the  tenant's 
whole  interest  under  the  lease  every  necessary 
form  which  the  law  has  prescribed  mast  be 
most  scrupulously  observed.  "  The  court  have 
always  looked  nearly  into  these  conditions, 
covenants  or  provisos."  (Crusoe  v.  Bugby,  3 
Wils.,  234.)  It  was  incumbent  on  the  plaint- 
iff to  have  shown  during  what  part  of  the 
afternoon  the  demand  was  made,  and  that  it 
was  toward  sunset  or  late  in  the  afternoon. 
The  defendant,  in  a  case  of  this  description, 
had  a  right  to  remain  passive,  and  to  avail 
himself  of  any  defect  of  proof  on  the  other 
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side  necessary  to  establish  his  right  *to  [*72 
recover.  This  point  being  decisive,  the  other 
objections  to  the  plaintiff's  right  to  recover 
need  not  be  noticed.  The  defendant  is  enti- 
tled to  judgment. 

Judgment  for  tlie  defendant. 

Cited  in-5  Den.,  129;  60  N.  Y.,  258;  27  Barb.,  423; 
19  Abb.  Pr.,  338  ;  6  Duer,  271 ;  1  Hob.,  514 ;  4  Rob.,  11- 
2  Hilt.,  229:  54  Wis.,  77 ;  100  Mass,  354;  21  Ind.,462 
8  Minn.,  284-5. 


BURRILL  ET  AL.  v.  CLEEMAN. 

Marine  Law—  Hiring  Vessel—  Part  Payment  on 
Delivery  of  Outward  Cargo—  Remainder  on 
Delivery  of  Return  Cargo  at  Home  Port—  Port 
of  Destination,  Blockaded  —  Return  without  De- 
livering Cargo—  Abandtsned—  Owners  —  Freight. 

The  defendant  hired  the  vessel  of  the  plaintiffs,  to 
carry  a  cargo  from  N.  Y.  to  P.,  and  back  with  a 
return  cargo  to  N.  Y.,  and  covenanted  to  pay  the 
pluititiffs  for  the  charter  and  hire  of  the  vessel 
"from  N.  Y.to  P.  and  back,  $1,400,  on  the  delivery 
of  the  cargo  at  P.,  and  the  sum  of  $1,400,  on  the 
delivery  of  the  return  cargo,  or  arrival  of  the  ves- 
sel at  N.  Y."  The  vessel  proceeded  with  the  cargo 
from  N.  Y.  and  arrived  in  sight  of  P.;  but  the  place 
being  strictly  blockaded  by  a  Portuguese  squadron, 
he  was  forbidden  to  enter  the  port,  and  having  no 
Instructions  to  proceed  to  any  other  port,  the  mas- 
ter returned  to  N.  Y.  with  the  cargo;  and  the 
plaintiffs  offered  the  defendant  to  carry  it  back  to 
P.,  or  to  any  port  in  its  vicinity,  as  the  defendant 
might  direct:  but  the  defendant  having  abandoned 
the  cargo  to  the  underwriters,  who  accepted  It. 
declined  the  offer;  and  the  cargo  was  afterwards 
demanded  and  received  by  the  underwriters,  who, 
as  well  as  the  defendant,  refused  to  pay  the  freight. 
Held  that  the  plaintiffs  were  not  entitled  to  any 
freight  under  the  charter-party  ;  the  voyage  not 
having  been  performed,  nor  the  cargo  delivered, 
according  to  the  conditions  of  the  agreement,  on 
the  performance  of  which  the  payment  of  the 
freight  depended. 

Citation—  8  East,  443. 


was  an  action  of  covenant,  in  a  charter- 
party,  made  March  10,  1817,  by  which 
the  plaintiffs  let  to  freight,  to  the  defendant, 
the  schooner  Aurora,  "  for  a  voyage  from  N. 
Y.  to  Pernambuco."  The  plaintiffs  stipulated 
to  receive  a  cargo,  and  (the  dangers  of  the  sea 
and  restraints  of  rulers  and  princes  cxcepted) 
to  proceed  therewith,  from  the  port  of  N.  Y. 
to  Pernambuco,  and  there  deliver  the  said 
cargo  to  the  defendant,  his  factors  or  agents. 
The  defendant  was  to  be  allowed  forty  run- 
ning days,  for  discharging  the  cargo  at  P. 
from  the  time  of  the  vessel's  arriving  there, 
and  being  ready  to  unload.  And  the  vessel 
was  to  leave  P.  within,  or  at  the  expiration  of 
the  said  forty  days,  with  the  goods,  &c.,  of 
the  defendant  on  board  for  N.  Y.,  there  to  be 
delivered,  &c.  In  consideration  of  the  cove- 
nant and  agreements  of  the  plaintiffs  to  be 
performed,  he,  the  defendant,  covenanted  to 
pay  to  the  plaintiffs,  for  the  charter  and  hire 
of  the  vessel  "from  N.  Y.  to  Pernambuco, 
and  back,  the  sum  of  $1,400  on  the  delivery  of 
the  cargo  at  P.,  and  the  sum  of  $1,400  on  the 


NOTE.—  Shipping— Freight  —  Charter-party— Port 
of  <le*tinatl<>n  blockaded—  Voaage  broken  up.    Com- 

Eare  Scott  v.  Libby,  2  Johns.,  336;  Penoyer  v.  Hfll- 
}tt,  15  Johns..  333 ;  Barker  v.  Cherto^,  2  Johns.,  352 ; 
Post  v.  Robertson,  1  Johns.,  24;  Penny  v.  N.  Y.  Ins. 
Co.,  3  Cai.,  155 ;  Liddard  v.  Lopez,  10  fiast,  526 ;  Had- 
ley  v.  Clarke,  8  T.  R.,  259;  Duncan  v.  Raster,  41 L. 
J.  Adm.,  57 ;  4  L.  R.  P.  C.,  171 ;  8  Moore  P.  C.  C.  N.  S., 
411 ;  26  L.  T.  N.  S.,  48. 
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delivery  of  the  return  cargo,  or  arrival  of  the 
vessel,  at  N.  Y. ;"  and  if,  by  default  of  the 
defendant,  the  vessel  should  be  detained  longer 
than  forty  days  at  P.,  then  the  defendant  was 
to  piy  $iO  a  day  during  such  detention. 
7,{*J  *The  declaration  contained  three 
counts :  the  flrst  count  averred  that  the 
vessel  sailed  with  the  cargo  of  the  defend 
ant  on  board,  for  Pernambtico,  and  arrived 
in  sight  of  and  near  the  town ;  but  was  pre- 
vented, by  the  blockade  of  the  place,  from 
entering  and  delivering  her  cargo,  and  was 
obliged  to  return  to  N.  Y. ;  and  did  return, 
and  there  delivered  the  cargo  to  the  defend 
ant,  and  so  performed  and  finished  the  said 
voyage, &c., and  assigned  as  a  breach  the  non- 
payment of  the  $1,400,  made  payable  on  the 
delivery  of  the  return  cargo,  or  arrival  of  the 
vessel  at  N.  Y.  The  second  count  averred  a 
performance  of  the  voyage  generally,  and 
assigned  as  a  breach  the  nonpayment  of  the 
$1,400  on  the  delivery  of  the  cargo  at  P.,  and 
of  the  $1,400  on  the  delivery  of  the  return 
canroj  orarrival  of  the  vessel  at  N".  Y. 

The  third  count  averred  that  the  vessel 
received  a  cargo  of  the  defendant  on  board, 
and  was  made  ready  to  sail  and  proceed  there- 
with from  the  port  of  N.  Y.  to  Pernambuco, 
and  although  the  plaintiffs  were  ready  and 
willing  to  set  sail,  and  proceed  with  the  said 
cargo  from  N.  Y.  to  Pernambuco.  and  there 
deliver  the  same  to  the  defendant,  and  did 
offer  to  perform  and  fulfill  all  and  singular 
the  covenants  on  their  part  to  be  performed 
and  fulfilled  ;  yet  the  defendant  did  not,  nor 
would  permit  the  said  vessel  to  set  sail  and 
proceed  with  the  said  cargo  to  Pernambuco, 
but  afterwards  caused  and  procured  the  said 
cargo  to  be  unladen,  and  the  said  vessel  to  be 
discharged  from  the  said  intended  voyage  ; 
and  hath  not  paid,  or  caused  to  be  paid,  to 
the  plaintiffs,  the  charter-money,  or  any  part 
thereof,  &c. 

It  was  proved,  at  the  trial,  that  the  defend- 
ant, about  March  15,  1817,  shipped  on  board 
the  vessel,  a  cargo  to  be  delivered  at  P.,  with 
which  the  vessel,  on  March  16,  set  sail  from 
N.  Y.,  on  her  voyage  to  P.,  that  on  May  14 
following,  she  came  in  sight  of  the  town  of 
P.,  and  close  in  with  four  Portuguese  men  of 
war  lying  without  the  bar,  and  two  ships  and 
two  brigs  ;  and  being  brought  to  by  the  fleet, 
the  master  of  the  Aurora  was  forbidden  to 
enter  the  port,  which  was  under  strict  block- 
74*]  ade  ;  *and  the  Portuguese  commander 
indorsed  the  register  of  the  Aurora,  warning 
her  not  to  enter  P.  The  master,  not  having 
instructions  to  go  to  any  other  port,  concluded 
to  return  to  N.  Y..  whore  he  arrived  on  June 
23  following.  The  next  day  the  plaintiffs 
offered  to  the  defendant  to  carry  the  cargo 
back  in  the  vessel  to  P.,  or  to  any  port  in  the 
vicinity,  as  the  defendant  might  direct  ;  the 
defendant  answered,  that  it  would  not  accord 
with  his  views  ;  that  he  had  abandoned  the 
cargo  to  the  underwriters,  and  had  nothing 
more  to  do  with  it.  This  offer  was  repeated, 
before  the  hatches  were  opened,  and  the 
defendant  made  the  same  reply  ;  and  the  wit- 
ness understood  the  offer  to  be,  to  carry  the 
cargo  back  to  P.,  or  a  near  port,  under  the 
charter-party. 

The  cargo  was  insured  by  the  Ocean  Ins. 
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Co.,  to  whom  it  was  abandoned  by  the  defend- 
ant, on  the  return  of  the  vessel  toN".  Y.,  and 
the  insurers  accepted  the  abandonment.  On 
July  7  they  demanded  and  received  the  cargo, 
but"  refused,  as  did  also  the  defendant,  to 
pay  to  the  plaintiffs  any  part  of  the  charter- 
money. 

It  appeared  that  the  blockade  of  P.  was 
raised,  and  the  Portuguese  authority  re-estab- 
lished there,  May  23,  1817. 

A  verdict  was  taken  for  the  plaintiffs  for 
$3,200,  subject  to  the  opinion  of  the  court, 
whether,  under  the  circumstances  of  the  case, 
the  plaintiffs  were  entitled  to  recover,  under 
any,  and  which,  count  of  the  declaration,  and 
to  what  amount,  if  any,  they  are  entitled,  and 
to  award  a  venire  de  nono,  or  writ  of  inquiry, 
to  assess  the  damages  ;  but  if  the  court  should 
be  of  opinion  that  the  plaintiffs  were  not  enti- 
tled to  recover  on  any  of  the  counts,  then  a 
judgment  was  to  be  entered  for  the  defendant. 

Mr.  Af' Court,  for  the  plaintiffs.  By  the  true 
construction  of  the  charter-party,  the  plaint- 
iffs are  entitled  to  recover  at  least  $1,400 
under  the  flrst  count  in  the  declaration.  This 
case  is  distinguishable  from  those  of  Scott  v. 
fjibky  et  al.,  2  Johns.,  336,  and  Penoyer  v. 
IliM&t,  15  Johns.,  332,  decided  in  this  court, 
where  the  voyage  was  entire,  out  and  home, 
and  the  performance  of  the  entire  voyage  was 
a  condition  precedent  to  the  payment  *of  [*75 
freight.  Here  the  contract  shows,  clearly,  two 
distinct  voyages,  one  out  to  Pernambuco,  and 
the  other  back  to  N.  Y.  The  vessel  could  not 
enter  Pernambuco,  and  she  returned  to  N.  Y. 
and  there  delivered  her  cargo.  The  claim  of 
the  plaintiffs  to  one  half,  at  least,  of  the 
freight,  is  equitable  and  just.  Wherever  the 
voyage  can  be  divided,  so  as  to  give  the  plaint- 
iff a  just  compensation,  the  court  will  do  it. 
In  the  present,  case,  the  freight  may  be  easily 
apportioned.  The  charter  party  itself  divides 
it  into  two  parts — as  for  two  distinct  voyages, 
out  and  home.  Lord  Ellenboroii2;h,  in  JRifchie 
v.  Atkinnon,  10  East,  295,  298,  speaking  of  the 
case  of  Smith  v.  Wilson,  8  East,  437,  says 
"  where  the  freight  is  made  payable  on  an 
indivisible  condition,  such  as  in  that  case,  the 
arrival  of  the  ship  with  her  cargo  at  her  des- 
tined port  of  discharge,  such  arrival,  &c., 
must  be  a  condition  precedent,  because  it  is 
incapable  of  being  apportioned,  but  here  the 
delivery  of  the  cargo  is,  in  its  nature,  divisible, 
and  therefore  I  think  it  is  not  a  condition 
precedent  ;  but  the  plaintiff  is  entitled  to 
freight  in  proportion  to  the  extent  of  such 
delivery,  leaving  the  defendant  to  his  remedy 
in  damages  for  the  short  delivery. "  The  prin- 
ciple laid  down  in  that  case  is  applicable  to 
the  present.  In  Liddard  v.  Lope*,  10  East, 
526,  the  court  said  that  the  plaintiff  could  not 
recover  ;  but  should  have  provided  in  his  con- 
tract for  the  emergency  which  had  arisen. 
Here  the  contract  provides  for  the  case  of  a 
return  of  the  vessel  to  N.  Y.  ;  and  having 
returned  with  the  cargo,  the  plaintiff  is  fairly 
entitled  to  the  freight  of  the  return  voyage. 
In  constructing  a  covenant,  it  is  to  be  taken 
most  strongly  against  the  covenantor.  The 
fair  construction  is,  that  the  plaintiff  is  to  be 
paid  the  $1,400,  on  the  return  of  the  vessel  to 
N.  Y.,  though  she  should  not  be  able  to  obtain 
a  return  cargo  at  P.  (Bell  v.  Puller,  2  Taunt. , 
JOHNS  REP.,  17. 
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285.)  In  Brown  v.  Hunt,  It  Mass..  45,  the 
contract  was  for  a  voyage  from  Boston  to 
Savannah;  from  thence  to  a  port  in  the;  West 
Indies,  and  from  thence  to  Boston,  with  lib- 
erty to  return  from  the  West  Indies  to  any 
port  in  the  United  States,  and  thence  to  Bos- 
ton; and  the  defendants  were  to  pay  a  certain 
7G*j  sum  per  ton  per  month,  as  long  as  *ihe 
vessel  continued  in  the  service,  in  thirty  days 
after  her  return  to  Boston.  The  vessel  per- 
formed the  voyage  from  Boston  to  Savannah  ; 
thence  to  the  West  Indies  and  back  to  Savan- 
nah ;  and  while  proceeding  home  from  Savan- 
nah to  Boston  was  captured  by  the  British 
and  burned.  The  Supreme  Court  of  Mass, 
held  the  different  passages  to  be  distinct  voy- 
ages, and  the  plaintiff  received  freight  up  to 
the  time  of  the  last  delivery  of  a  cargo,  at 
Savannah,  previous  to  the  sailing  thence  for 
Boston. 

Aeain  ;  the  plaintiffs  had  a  right  to  carry 
the  "goods  to  P.  after  the  blockade  was  re- 
moved, and  they  offered  to  do  so  ;  but  the 
defendant  refused  his  consent.  The  plaint- 
iffs are  not  to  be  affected  by  any  arrange- 
ments between  the  defendant  and  the  insurers 
of  the  cargo. 

Mi".  T.  A,  Eminet,  contra.  1.  The  charter- 
party  was  dissolved  by  the  blockade  of  P., 
the  port  of  delivery,  and  no  action  at  law  can 
be  maintained  on  it.  In  Scott  v.  Libby.  2 
Johns.,  836,  the  court  say  that  the  charter- 
party  is  dissolved  by  the  blockade  of  the  port 
of  destination  ;  and  that  trover  would  lie  for 
the  cargo,  which  the  defendant  refused  to 
deliver,  unless  the  freight  was  paid. 

The  voyage,  in  this  case,  was  entire,  from 
N.  Y.  to  P.  and  back.  The  freight  was  to  be 
paid  in  two  installments ;  but  the  contract  is 
single  and  entire. 

2.  Admitting,  however,  that  there  were  two 
distinct  voyages  ;  yet,  the  performance  of  the 
voyage  to  P.  was  a  condition  precedent  to  the 
payment  of  any  part  of  the  freight.     The  ves- 
Bef  never  did  arrive  at  P.,  nor  did  she  deliver 
a  cargo   there.     The  second   voyage  was  to 
bring  a  return  cargo  from   P.  to  N.  Y.,  but 
the    vessel   never   was   at  P.,   and  so  could 
not  bring  a  return  cargo  from  thence  to  N.  Y. 
So  that,  whether  the  whole  is  considered  as 
one  entire  voyage,  or  as  divisible,  the  plaintiffs 
have  not  performed  their  contract.     There  can 
be  no  doubt  as  to  the  blockade.     (The  TuleUi, 
6  Rob.  Adin.,  177.)    The  plaintiffs  might  have 
had  their  freight  insured,  and,    on  account 
of  the   blockade,  would  have  recovered   the 
77*]     *amount      from     the     underwriters, 
(Schmidt  v.  N.  Y.  Iris.  Co.,  1  Johns.,  249.) 

The  contract  of  charter-party  is  to  be  con- 
sidered fairly,  according  to  the  true  intent  and 
meaning  of  the  parties.  What  benefit  lias 
the  defendant  derived  from  the  contract  ?  On 
what  principle  of  equity  is  he  bound  to  com- 
peu>ate  the  plainiilfs  for  their  loss,  arising 
from  an  unforseen  event  or  accident  ? 

3.  As  to  the  claim  to  a  recovery,  under  the 
third  count,  on  the  offer  to  carry  the  cargo  to 
P.,  the  case  of  Smith  v.    Wito/i,  8  East,  437, 
shows,  most  clearly  and  decidedly,  that  it  is 
unfounded.     The  offer  to  do  a  thing  which  it 
is  not  in  the  immediate  power  of  the  party  to 
do,    but  the  performance  of  which  may   be 
defeated    by    various    contingent  events,   or 
JOHNS.  REP.,  16. 


inevitable  accidents,  is  not  enough  to  entitle 
him  to  recover,  from  the  other  party,  for  the 
non-performance  of  a  corresponding  duty,  on 
the  ground  of  his  refusal  to  accept  the  offer. 

If  the  defendants  had  a  risrht  to  wait  for  the 
removal  of  the  blockade  of  P..  and  to  go  there 
afterwards,  and  so  earn  his  freight,  by  deliv- 
ering the  cargo,  the  consent  of  the  defendant 
was  not  necessarv.  They  might  have  insisted 
on  their  right  to  carry  on  their  cargo  to  P., 
or  to  be  paid  their  full  freight.  (Gmwoldx  v.' 
2V.  T.  Ins.  Co.,  1  Johns.,  205;  S.  C.,  3  Johns 
321.) 

As  to  any  compensation  for  bringing  back 
the  defendant's  goods  to  N.  Y..  arising  from 
an  implied  axsumpxit,  it  should  be  made  against 
the  insurers  who  received  the  cargo,  not  against 
the  defendant. 

Mr.  Ely  in  reply.  The  blockade  of  the  port 
of  destination  does  not  dissolve  the  contract 
of  charter-party.  In  Scott  v.  Libby,  Thomp- 
son •/.,  says  :  "  It  appears  to  be  conceded  by 
the  counsel  on  both  sides,  that  by  the  blockade 
of  the  port  of  discharge,  the  charter-party  was 
dissolved,  and  all  claim  to  freight  under  it 
gone  ;"  and  he  refers  to  Abbott,  p.  338  ;  and 
the  same  .judge,  afterwards,  in  Lorillard  v. 
Pulimr,  15  Johns.,  14-20.  refers  to  Scott  v.  Libby, 
for  this  doctrine,  as  settled.  Abbott  does  not 
lay  down  such  a  principle  ;  and  the  cause  of 
Lorittnrd  v.  Pulmer  has  been  reversed  in  the 
*(,'ourt  of  Errors. '  A  blockade  is  differ-  [*78 
ent  from  an  interdiction  of  commerce  ;  it  is 
considered  only  as  a  temporary  interruption  of 
the  voyage  ;  and  the  master  may  wait  until  the 
port  be  opened,  without  prejudice  to  the  policy 
of  insurance.  (Per  Parsons,  Ch.  J.,  6  Mass., 
118,  Richardson  v.  Mar.  Ins.  Co.,  60.)  It  is  in 
the  election  of  the  master  to  consider  a  block- 
ade as  putting  an  end  to  the  charter-party  or 
not.  He  may,  if  he  chooses,  go  to  a  near  port 
and  wait  until  the  blockade  is  removed.  If  the 
performance  of  a  contract  is  obstructed,  with- 
out any  fault  of  the  person  who  is  to  perform, 
he  may  wait  a  reasonable  time  for  the  removal 
of  the  obstruction,  and  then  perform  it.  He 
may  offer  to  proceed  with  the  cargo,  as  the 
plaintiffs  did.  in  this  case,  and  if  the  other  side 
refuses,  he  must  pay  freight.  (3  Johns.,  322.) 
The  case  of  Smith  v.  WS«on  turned  on  the 
pleadings,  and  the  strict  construction  of  the 
covenant,  as  to  the  breach  assigned  in  the 
declaration. 

But  the  plaintiffsdo  not  merely  claim  freight, 
eo nomine,  under  thecontract;  but  they  demand 

1.— See  16  Johns.,  348.  This  was  a  case  of  a  block- 
ade of  the  port  of  departure :  but  Kent,  Chancellor, 
refers  to  the  ease  of  Scott  v.  Libby  for  the  doctrine 
that  "  if  there  be  a  blockade  of  the  port  of  destina- 
tion, so  that  a  deli  very  becomes  impossible,  and  the 
vessel  returns  with  her  cargo  to  the  port  of  depart- 
ure, the  voyage  is  defeated,  and  the  freight  not 
earned."  Abbott  (part  3,  ch.  11,  sec.  3),  after  stating 
that  it'  the  performance  of  the  agreement  became 
unlawful,  it  is  absolutely  dissolved,  as  when,  before 
the  commencement  of  the  voyage,  hostilities  take 
place  between  the  country  to  which  the  vessel  and 
cargo  belongs  and  that  to  which  they  are  destined, 
or  commerce  between  them  be  wholly  prohibited, 
says,  "  but  if  war  or  hostilities  break  out  between 
the  place  to  which  the  ship  and  cargo  belongs,  and 
any  other  nation  to  which  they  are  not  destined ; 
although  the  performance  of  the  contract  is  thereby 
rendered  more  hazardous,  yet  is  not1  the  contract 
itsulf  dissolved;  and  each  of  the  parties-must  submit 
to  ttie  extraordinary  event,  unless  they  mutually 
agree  to  abandon  the  adventure."  Ordonnance  de 
la  Marine,  Valin.,  iiv.  3,  tit.  3,  fret.,  art.,  15. 
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damages  for  refusing  to  let  them  proceed  and 
fulfill  the  contract,  according  to  the  charter- 
party.  There  was  no  near  port  to  P.,  to  which 
the  plaintiffs  could  go,  for  a  market. 

79*]  *VAN  NESS,/.,  delivered  the  opinion 
of  the  court : 

Whether  here  were  not  two  distinct  voyages, 
one  out  and  the  other  home,  or  not,  is  a  ques- 
tion not  necessary  to  be  decided.  The  terms 
of  this  charter  party  are  a  little  peculiar,  and 
I  am  not  prepared  to  say  that  if  the  cargo  had 
been  delivered  at  Pernambuco,  that  the  out- 
ward freight  would  not  have  been  earned,  in 
case  the  vessel  had  never  arrived  at  N.  Y. 
But  the  cargo  has  not  been  delivered  there, 
and  the  outward  freight,  therefore,  admitting 
the  voyage  to  be  divisible,  has  not  been  earned. 
The  stipulation,  however,  that  the  freight, 
payable  on  delivery  of  the  return  cargo,  or 
arrival  of  the  vessel  at  N.  Y.,  has  been  sup- 
posed, under  the  facts  in  this  case,  to  give  the 
plaintiff  a  right  to  recover  the  freight  home. 
This  is  not  the  true  construction  of  the  contract, 
which  clearly  contemplates  that  the  freight 
home  shall  be  payable  only  in  case  the  voyage 
out  shall  have  been  performed.  The  freight 
back  is  payable  on  the  voyage  from  the  port 
of  destination,  and  after  her  arrival  and  deliv- 
ery of  the  outward  cargo  there.  The  parties, 
probably,  had  in  view  the  contingency,  that  no 
return  cargo  might  be  obtained,  and  for  that 
reason  the  payment  of  the  $1,400  at  N.  Y.  was 
made  to  depend  upon  the  happening  of  one  of 
two  events,  viz. :  the  delivery  of  a  cargo  to  be 
shipped  at  Pernambuco,  if  one  should  be  pro- 
cured, and  if  no  such  cargo  was  shipped,  then 
on  the  arrival  of  the  vessel  at  N.  Y.  The 
freight,  stipulated  to  be  paid  by  the  charter- 
party,  depended  upon  the  performance  of  the 
voyage,  and  was  a  condition  precedent  to  the 
freight  being  payable,  and  this  condition  not 
having  been  performed,  the  freight  cannot  be 
recovered. 

With  respect  to  the  right  to  recover  damages 
on  the  third  count,  the  case  of  Smith  v.  Wilson, 
8  East,  443,  is  in  point.  The  defendant  had  a 
right  to  abandon  the  cargo  on  its  arrival  at  N. 
Y.,  and  the  charter  was  made  with  reference 
to  that  right.  The  defendant  has  lost  the 
expected  profit  of  the  voyage,  and  the  plaintiffs 
have  lost  their  freight,  by  one  of  those  contin- 
gencies to  which  all  commercial  adventures 
are  subject. 

Judgment  for  Hie  defendants. 

Cited  in— 19  Johns.,  343  ;  3  Keyes,  654 ;  2  Abb.  App. 
Dec.,  444  ;  4  Trans.,  App.,  459 ;  37  How.  Pr..  468. 


8O*]  *HALSTED  KT  AL.  v.  SCHMELZEL. 

Partnership — Joint  Purchase  of  Goods — Part 
Sold  on,  Time  and  Remainder  Divided — Ad- 
justment— Liability  to  Each  Oilier. 

H.  &  S.  made  a  joint  purchase  of  a  quantity  of 
goods,  each  paying  the  one  half  of  the  price.  They 
sold  to  A  one  package  of  the  goods,  on  a  credit  of 
five  months ;  and  afterwards  divided  the  remainder 
of  the  goods  between  them,  and  H.  paid  S.  for  one 
half  of  the  price  of  the  package  sold.  A.,  having 
become  insolvent,  H.  brought  an  action  atCUfUnrpmt 
against  S.  to  recover  the  one  half  of  the  loss  arising 
on  the  sale.  It  was  held  that  this  was  a  co-partner- 
ship concern,  and  that  an  action  at  law  could  not, 
therefore,  be  maintained  by  the  plaintiff,  without 
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proving  an  express  promise  to  pay.  That  even  if  an 
action  could  he  in  such  a  case,  yet.  as  H.  had  token 
the  note  of  A.,  and  treated  it  as  his  own,  extending 
the  time  of  credit  and  changing  the  security,  with- 
out the  consent  of  S.,  and  finally  making  a  com- 
promise of  the  claim,  he  had  no  right  to  call  on  S.  to 
share  in  the  loss. 

THIS  was    an    action    of    asuumpnit,    tried 
December  8,  1818,  at  the  N.  Y.  sittings, 
before  the  late  Chief  Justice. 

In  October,  1815,  the  plaintiffs  and  defend- 
ant made  a  joint  purchase,  from  Caines  & 
Crary,  of  a  quantity  of  French  goods,  to  the 
amount  of  $18,608.33,  and  the  plaintiffs  gave 
their  notes  for  one  half  the  amount,  and  the 
defendant  gave  his  note  for  the  other  half. 
On  October  15,  1818,  Seymour  &  St.  John 
purchased  from  the  plaintiffs  and  defendant, 
one  case  of  goods,  for  $2,583.84,  at  a  credit  of 
five  months  ;  and  before  the  expiration  of  the 
time,  the  plaintiffs  agreed  to  receive  in  pay- 
ment the  notes  of  St.  John  &  Warner,  which 
they  accordingly  received,  the  firm  of  Seymour 
&  St.  John  having  become  insolvent  ;  and  on 
receiving  these  notes,  the  credit  was  extended 
to  six  months.  When  the  notes  became  due, 
the  plaintiffs  took,  in  lieu  of  them,  Smith  & 
Spicer's  notes,  indorsed  by  Seymour  &  St. 
John,  at  six  months,  St.  John  &  Warner  having 
failed,  at  which  last  mentioned  transaction  the 
defendant  was  not  present^  The  witness  stated 
that  although  Seymour  &  St.  John  failed,  and 
declared  themselves  insolvent,  yet  Seymour 
had  been  and  still  was  able  to  pay  all  his  debts. 

On  November  25,  1815,  the  plaintiffs  and 
defendant  made  a  division  of  the  goods  pur- 
chased by  them  and  remaining  on  hand,  and 
for  the  part  sold,  the  plaintiffs  gave  to  the 
defendant  their  two  several  promissory  notes, 
of  $542.44  each,  for  the  one  half,  payable  in 
March,  1816,  and  which  were,  afterwards,  paid 
by  the  plaintiffs  to  the  assignees  of  the  defend- 
ant, who  had  .become  insolvent. 

On  July  31.  1817,  the  plaintiffs  addressed  a 
letter  to  the  defendant,  as  follows  :  "Dear  Sir: 
Seymour  &  St.  John  have  made  a  proposition 
to  settle  our  joint  claim  on  them,  of  $2,583.87 
(equal  to  about  eight  *shillings  in  the  [*81 
pound),  for  one  case  of  French  goods.  We 
believe  it  to  be  an  advantageous  offer ;  and 
unless  j'ou  object  to  it  this  day,  we  shall  accept 
it,  and  hold  you  accountable  for  half  the  loss." 

In  the  afternoon  of  the  day  on  which  the 
letter  was  dated,  the  plaintiffs  compromised 
with  Seymour  &  St.  John  and  Smith  &  Spicer, 
who  paid  about  $1,100  on  their  notes  ;  and  to 
recover  the  one  half  of  the  loss,  this  action 
was  brought.  The  witness  stated  that  he  did 
not  know  that  Smith  was  insolvent  ;  that  he  is 
now  cashier  of  a  bank  at  St.  Louis,  Missouri, 
and  that  Seymour  had  always  been  able  to  pay 
his  debts.  Another  witness  stated  that  Smith 
was,  at  the  time  of  this  compromise,  notori- 
ously insolvent,  and  that  all  the  parties  to  the 
notes  were  then  believed  to  be  so,  and  that  he 
advised  the  compromise  as  advantageous  to  the 
plaintiffs. 

The  plaintiffs  having  rested  their  cause,  the 
defendant's  counsel  moved  for  a  nonsuit.,  on 
the  ground  that  this  was  a  co-part nership 
transaction  ;  and  therefore  no  action  at  law 
could  be  maintained,  without  proof  of  an 
express  promise  by  the  defendant.  The  Chief 
Justice  reserved  the  question. 
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A  witness  for  the  defendant  testified  that  in 
a  conversation  with  the  plaintiffs,  on  the  sub- 
ject of  this  controversy,  he  asked  them  whether 
the  defendant,  after  the  division  of  the  goods, 
could  have  enforced  payment  from  Seymour 
&  St.  John,  or  Smith  «fc  bpicer,  and  the  plaint- 
iffs replied  ''no;  the  defendant  had  nothing  to 
do  with  it." 

The  Chief  Justice  charged  the  jury  that  it 
did  not  appear  that  the  defendant  had  any 
agency  in  exchanging  the  security  of  Seymour 
&  St.  John  foi»  that  of  St.  John  &  Warner; 
nor  in  extending  the  terms  of  credit  when  the 
notes  of  Smith  &  Spicer  were  taken;  nor  in 
the  change  of  security  at  that  time  ;  that  the 
notice  of  compromise  to  the  defendant  was 
very  short,  to  say  the  least  of  it  ;  that  as 
to  the  compromise  itself,  its  prudence  and 
necessity  were  doubtful ;  and  he  thought, 
upon  the  whole,  that  the  evidence  was  not 
enough  to  charge  the  defendant ;  but  that 
these  were  questions  of  fact  for  the  con- 
82*]  sideration  of  the  jury.  The  *jury  found 
a  verdict  for  the  plaintiffs  for  $965.76. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial,  as  well  on  the  point  re- 
served as  because  the  verdict  was  against  law 
and  evidence. 

Mr  D.  B.  Ogden,  for  the  plaintiffs.  This 
action  is  for  the  half  of  a  loss,  in  the  nature  of 
a  liquidated  balance  ;  the  joint  concern  in 
which  the  particular  purchase  of  goods  was 
made,  and  to  which  the  partnership  was 
restricted,  having  spent  itself  before  the  loss 
occurred.  The  adjustment  made  by  the  par- 
ties was  a  final  settlement  of  the  co-partner- 
ship. It  is  true  that  the  courts,  in  England 
and  here,  have  said  that  an  action  at  law  can- 
not be  maintained  by  one  partner  against 
another,  unless  there  has  been  a  settlement  of 
accounts  and  an  express  promise  by  one  part- 
ner to  pay  the  balance.  (Murray  v.  Bogert,  14 
Johns.,  318.)  But  in  Rackstraw  v.  Irnber, 
1  Holt's  N.  P.,  368,  Gibbs,  Ch  J.,  held  that 
an  express  promise  was  not  necessary ;  that 
the  "dissolution  of  the  pre-existing  co-partner- 
ship, and  the  mutual  settlement  of  an  account, 
are  a  sufficient  consideration  in  law  for  an  im- 
plied promise  to  pay  a  balance  on  the  side  of 
the  partner  from  whom  such  balance  is  due." 
And  this  court,  in  Wetmore  v.  Barker.  9 
Johns.,  307,  went  on  the  ground  that  the  law 
would  raise  an  implied  promise  to  pay  the 
balance  found  due  on  the  settlement  of  ac- 
counts between  partners.  The  error  into  which 
the  English  courts  and  this  court  seem  to  have 
fallen,  in  supposing  that  an  express  promise 
was  necessary,  originated  in  the  case  of  Foster 
v.  Allanson,,  2  T  R.,  479  ;  and  see  Moravia  v. 
Levy,  n.  483,  in  which  there  were  articles  of 
co-partnership,  for  seven  years,  and  a  cove- 
nant to  settle  accounts  annually.  Here  the 
joint  or  partnership  concern,  between  the 
plaintiffs  and  defendant,  was  finally  and  for- 
ever closed.  In  Bond  v.  Hays,  12  Mass.,  34, 
the  Supreme  Court  of  Mass,  held  that  atuiump- 
sil  would  lie  by  one  partner  against  his  co- 
partner, for  money  paid  by  him  on  a  dissolu- 
tion and  adjustment  of  the  concern,  more  than 
was  actually  due.  Now,  have  not  the  plaint- 
iffs paid  to  the  defendant  more  than  he  was 
-entitled  to  ?  The  plaintiffs  gave  their  notes  to 
83*]  *the  defendant  for  the  one  half  of  the 
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amount  of  the  goods  sold  St.  John  &  Warner, 
the  consideration  for  which  was  that  the  note 
of  St.  John  &  Warren,  taken  on  the  sale  to 
them,  would  be  paid;  and  that  consideration 
having  failed,  the  plaintiffs  are  entitled  to 
recover  back  the  money  they  have  paid  in  this 
action. 

Suppose  the  plaintiffs  had  received  the 
whole  money,  at  the  time,  from  St.  John  & 
Warner,  could  not  the  defendant  have  main- 
tained an  action  of  assumpsit,  to  recover  of  the 
plaintiffs  the  one  half,  as  so  much  received  to 
his  use  ? 

There  are  no  partnership  accounts  in  this 
case  to  be  adjusted  ;  there  is  nothing  which  can 
deprive  this  court  of  its  jurisdiction,  or  which 
renders  it  proper  or  necessary  to  send  ihe 
plaintiffs  to  a  court  of  chancery. 

There  can  be  no  pretense  that  the  plaintiffs 
have  made  the  debt  their  own  by  changing  the 
notes.  They  acted  in  good  faith,  and  gave  no- 
tice to  the  defendant  before  they  took  any  step. 

Mr.  Ant/ion,  contra.  The  question  is  not 
whether  there  was  a  partnership  between  these 
parties,  but  whether  one  can  maintain  an  ac- 
tion against  the  other,  for  a  share  of  a  loss  sus- 
tained on  a  joint  sale,  without  an  express 
promise  to  pay.  Whatever  fluctuation  there 
might  have  been  in  the  English  courts,  as  to 
this  question, this  court  have  uniformly  decided 
that  an  action  cannot  be  maintained  by  one 
partner  against  another,  on  a  settlement  of  ac- 
counts, unless  there  has  been  an  express  prom- 
ise to  pay  the  balance.  (Caxey  v.  Brush.  3 
Cat.,  294;  Niten  v.  Spickerman,  12  Johns.,  401 ; 
Murray  v.  Boqert,  14  Johns.,  321  ;  1  Binn., 
192  ;  S.  P.,  2  T.  R.,  483.  n.;  Watson  on  Part., 
896,  2d  ed.)  The  application  of  this  rule  to  a 
general  partnership  cannot  be  doubted  ;  and 
the  reason  of  the  rule  applies  equally  to  a 
special  partnership,  as  in  this  case. 

Again  ;  the  plaintiffs  took  the  whole  debt  of 
St.  John  &  Warner  to  themselves.  They 
treated  it  as  their  own.  They  changed  the 
security  and  made  a  compromise  ;  and  though 
the  defendant  had  notice  of  the  proposed  com- 
promise, yet  *it  was  short,  unreasonable  [*84 
and  insufficient.  He  never  assented  to  any 
acts  of  the  plaintiffs.  One  of  the  debtors, 
Seymour,  was  proved  to  be  perfectly  solvent. 
The  compromise  was,  therefore,  unnecessary 
and  imprudent,  and  discovered  a  great  want  of 
care  and  attention,  on  the  part  of  the  plaintiffs. 

Per  Curiam.  The  objection  that  this  demand 
arises  out  of  a  partnership  concern  is'conclu- 
sive.  There  has  not  been  a  liquidation  of  the 
demand,  and  certainly  nothing  like  an  express 
promise  to  pay  it.  The  merits,  also,  of  this 
case  are  with  the  defendant.  The  compromise 
made  by  the  plaintiffs  was  unjustifiable.  The 
weight  of  evidence  is  clear  that  Seymour  was 
always  able  to  pay  the  debt.  The  plaintiffs 
received  the  debt  as  their  own,  and  have 
treated  it  as  such ;  and  have  acted  in  such  a 
manner  as  to  take  away  all  right  to  throw  any 
part  of  the  loss  on  the  defendant.  There  must 
be  a  new  trial,  with  costs  to  abide  the  event. 

New  trial  granted. ' 

Cited  in— 1  Wend.,  534;  1  Edw.,  Ill;  6  Barb.,  541; 
2  T.  &  C.,  14 ;  8  How.  Pr.,  336 ;  1  Hail,  188. 

1.— See  Robinson  v.  Curtis,  1  Starkie  N.  P.,  78.  A 
received  a  bill  of  exchange  in  payment  for  cattle, 
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Practice — Discharge  under  Insolvent  Act — Ap- 
perance  of  .Judgment  Creditors,  to  Oppoxe — 
Withdrawal, — Stay  of  Execution  Granted — 
Discontinuance. 

Where  the  plaintiff  appeared  before  the  judge  to 
oppose  the  defendant's  discharge  under  the  Insolv- 
ent Act  of  April  3.  1811,  and  after  examining  the 
defendant,  and  hearing  his  explanations,  withdrew, 
without  making  any  further  opposition,  and  the 
defendant  obtained  his  discharge;  the  court,  on 
motion,  ordered  a  perpetual  stay  of  execution  on 
the  part  of  the  plaintiff :  and  if  the  defendant  had 
applied  immediately  after  his  discharge,  a  discon- 
tinuance would  have  been  ordered,  under  the  cir- 
cumstances of  the  case. 

rpIIE  defendant  obtained  his  discharge  as  an 
JL  insolvent  debtor,  on  January  8,  1812,  un- 
der the  Insolvent  Act  of  April  3,  1811.  The 
agent  and  attorney  of  the  plaintiff  appeared 
before  (he  judge,  in  behalf  of  the  plaintiff,  a 
judgment  creditor,  to  oppose  the  defendant's 
discharge  ;  and  after  examining  the  insolvent, 
became  satisfied,  as  the  affidavit  on  the  part  of 
the  defendant  stated,  with  the  explanations  of 
the  defendant,  relinquished  all  opposition,  and 
consented  to  his  discharge,  which  was  there- 
upon granted  by  the  judge.  No  proceedings 
were  afterwards  had  on  the  part  of  the  plaint- 
iff, until  since  the  last  term,  when  an  execution 
was  taken  out  against  the  defendant.  The 
affidavit  of  the  plaintiff's  agent  stated  that  he 
did  not  expressly  or  tacitly  consent  to  the 
defendant's  discharge  ;  but  finding  opposition 
fruitless,  under  the  Act,  he  withdrew. 

A  motion  was  now  made  to  set  aside  the 
execution,  and  for  a  perpetual  stay  of  execu- 
tion on  the  judgment. 

Mr.  Brinckerhoff  for  the  defendant. 

Mr.  C.   W.  Graham  for  the  plaintiff. 

Per  Curiam.  The  conduct  of  the  plaintiff's 
attorney  is  equivalent  to  an  abandonment  of 
his  suit;  and  if  the  defendant  had  applied, 
after  obtaining  a  regular  discharge  under  the 
Act  for  £  discontinuance,  we  should  have 
ordered  a  rule  for  that  purpose  to  be  entered. 
We  think,  under  these  circumstances,  that  the 
motion  ought  to  be  granted. 

Motion  granted. 
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Practice — Amendment  of  Record — Striking  Out 
Verdict  and  Judgment  on  Plea  of  Non  est 
Factum — Substituting  Judgment  of  Nonsuit. 

The  record  in  which  a  judgment  was  entered  for 
the  dffc'ndnnt,  on  a  plea  of  nnn  ext  fac.tum,  accom- 
panied with  notice  of  special  matter  to  be  given  in 
evid  -nee  at  the  trial,  was  amended  by  striking  out 
thf  judgment,  and  entering  a  judgment  of  non- 
suit, so  as  to  accord  with  the  truth  of  the  case. 

jointly  purchased  by  himself  and  B,  and  sold  to  C. 
which  he  indorsed  to  B,  and  being  dishonored,  B 
proinis-d  A  that  if  he  would  take  up  the  bill,  he 
B,  would  pay  A  half  the  amount.  In  an  action  of 
amrumpittt,  brought  by  A  on  this  promise,  Lord 
Ellenborough  said  that  if  there  had  been  partner- 
ship dealings,  and  only  one  item  remained  unad- 
justed,«the  difficulty  as  to  partnership  would  disap- 
pear ;  but  that  not  being  the  case,  as  some  of  the 
cattle  remained  unsold,  after  the  sale  to  C,  and  it 
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was  an  action  of  covenant,  on  a  cove- 
-L  mint  of  warranty  in  a  deed,  to  which  the 
defendant  pleaucd  non  ext  factum,  with  notice, 
pursuant  to  the  statute,  of  special  matter,  &c., 
to  be  given  in  evidence.  At  the  trial,  the 
deed  was  proved,  and  a  verdict  was  taken, 
subject  to  the  opinion  of  the  court  on  the  ques- 
tion of  eviction.  The  judgment  of  the  court 
being  in  favor  of  the  defendant,  it  was  entered 
upon  the  record  generally,  for  him,  according 
to  the  issue  of  non  est  factum. 

Mr.  N.  Williams,  for  the  plaintiff,  now 
moved  to  amend  the  judgment  record,  by 
striking  out  the  verdict  and  judgment,  and 
entering,  in  their  stead,  a  verdict  that  the  deed 
declared  on  was  the  deed  of  the  defendant, 
but  that  the  plaintiff,  not  having  proved  an 
eviction,  could  not  recover.  He  stated  that 
the  plaintiff  would,  in  the  present  state  of  the 
record,  be  barred  from  bringing  any  other 
action  on  the  same  deed. 

SPENCER,  Ch.  J.  The  difficulty  has  arisen, 
from  the  Act  (1  N.  R.  L.,  515,  sess.  36,  ch.  55, 
sec.  1)  for  the  Amendment  of  the  Law,  &c., 
allowing  the  defendant  to  plead  the  general 
issue,  and  to  give  notice  of  any  special  matter 
to  be  offered  in  evidence.  If  the  notice  had 
been  entered  on  the  record  with  the  plea,  the 
true  point  in  controversy  would  then  have 
appeared.  The  record  ought  to  be  amended 
according  to  the  truth  of  the  case,  so  as  to  do 
justice  between  the  parties. 

Mr.  Collier,  for  the  defendant,  suggested 
that  the  amendment  might  be  made  by  direct- 
ing a  nonsuit  to  be  entered,  to  which  Mr. 
Williams  assented. 

Per  Curiam.  Let  the  record  be  amended 
by  striking  out  the  verdict  and  judgment,  and 
entering,  in  their  stead,  a  judgment  of  non- 
suit. 

Rule  accordingly. 

Cited  in— 27  N.  Y.,  221 ;  1  Barb.,  51;  2  Bos.,  674. 
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M'INTYRE. 

Agricultural  Societies  —  Institution   of  —  When 
Entitled  to  Appropriation. 

Where  Agricultural  Societies  in  the  counties  are 
to  be  instituted,  in  order  to  entitle  themselves  to 
the  sums  appropriated  by  the  Act  passed  the  7th  of 
April,  1819  (SPSS.  42,  ch.  107).  for  the  Promotion  of 
Agriculture,  &c.,  they  should  be  formed  after  due 
public  notice  to  all  the  inhabitants  of  the  county  to 
meet  for  that  purpose. 

BY  an  Act  passed  April  7,  1819  (sess.  42,  ch. 
107),    the    Legislature  appropriated    the 
sum  of  $10,000,  for  two  years,  for  the  promo- 
tion of  agriculture  and  family  domestic  manu- 

did  not  appear  that  the  account  had  been  settled,  he 
nonsuited  the  plaintiff.  In  Venning  v.  Leekie,  13 
East,  7,  where  trie  plaintiff  and  defendant  agreed  to 
be  jointly  concerned  in  the  purchase  of  a  quantity 
<>f  flax,  and  to  share  in  the  profit  and  loss,  and  the 
defendant  promised  to  furnish  one  half  the  amount, 
in  timo,  for  the  payment  :  it  was  held  that  axsumitxlt 
would  lie  against  the  defendant  for  his  share  of  the 
purchase  money. 
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factures,  to  be  distributed  among  the  several 
counties.  Of  this  sum  $400  were  given  to  the 
County  of  Dutchess,  and  $300  to  Hie  County 
of  Columbia.  The  2d  section  of  the  Act  de- 
clared that  whenever  any  agricultural  society 
should  be  formed  in  any  one  county,  or  in  two 
contiguous  counties,  the  members  of  which 
should  annually  procure  or  raise,  by  volun- 
tary subscription,  a  sum  of  money,  and  file 
affidavit  thereof  with  the  Comptroller;  he 
should  issue  his  warrant  on  the  Treasurer  for 
the  payment  of  a  sum,  equal  to  the  amount  of 
such  voluntary  subscription  ;  but  not  exceed- 
ing the  amount  to  which  the  county  or  coun- 
ties were  entitled  by  the  apportionment  made 
in  the  1st  section  of  the  Act. 

Several  of  the  inhabitants  and  farmers  of 
the  Counties  of  Dutchess  and  Columbia,  who 
had,  in  1814,  formed  an  agricultural  associa- 
tion, called  The  Farmers'  Club,  and  had 
annually  distributed  premiums  to  promote 
agriculture,  met  on  May  10,  1819,  at  Red 
Hook,  in  Dutchess  County,  pursuant  to  no- 
tice, and  formed  themselves  into  a  society, 
under  the  name  of  "  The  Agricultural  Society 
of  the  contiguous  Counties  of  Columbia  and 
Dutchess."  Having  organized  the  society, 
and  received  the  funds  of  the  former  associa- 
tion, a  subscription  was  opened  and  circu- 
lated, and  a  meeting  of  the  officers  of  the 
Society  appointed  for  May  21,  at  which  time 
the  sum  of  $712.70  was  raised  by  voluntary 
subscription,  including  the  funds  of  the  same 
association.  A  certificate  and  affidavit  as  to 
the  amount  was,  accordingly,  transmitted  to 
the  Comptroller,  with  a  request  that  he  would 
issue  his  warrant  to  pay  them  the  amount 
appropriated  by  the  Act,  to  the  said  two 
88*J  counties,  *which  the  Comptroller  de- 
clined doing,  supposing  that  the  moneys  were 
to  be  paid  to  separate  societies  in  the  two 
counties. 

Mr.  Tulcot  now  moved  for  a  mandamn*  to 
be  directed  to  the  Comptroller,  commanding 
him  to  pay  over  to  the  said  Society  the  sums 
of  money  appropriated  to  the  said  counties, 
pursuant  to  the  said  Act. 

Mr.  Oakley,  Attorney-General,  contra.  He 
read  several  affidavits,  from  which  it  appeared 
that  about  April  15  last  the  grand  jurors,  at  a 
court  of  oyer  and  terminer  held  at  Pough- 
keepsie,  in  Dutchess  County,  after  consulting 
with  several  gentlemen  of  the  county  then 
present,  proposed  to  give  public  notice  of  a 
meeting  of  the  inhabitants  of  Dutchess 
County,  to  take  into  consideration  the  pro- 
priety of  forming  a  Dutchess  County  Agricult- 
ural Socieiy.  A  notice,  signed  by  the  fore- 
man and  the  other  jurors,  was.  accordingly, 
inserted  in  the  Poughkeepsie  Journal  of  April 
21,  1819,  and  in  one  or  more  county  papers, 
of  a  meeting  to  be  held,  on  the  first  Tuesday 
of  June,  1819,  at  Luther  Gay's,  in  the  town  of 
Washington,  which,  from  its  central  situation, 
was  the  usual  place  of  holding  county  meet- 
ings, for  the  purpose  of  forming  an  agricult- 
ural society  in  the  county,  to  which  all  the 
inhabitants  of  the  county  were  invited,  and 
which  notice  was  published  in  the  same  jour- 
nal for  several  successive  weeks.  On  the  first 
Tuesday  of  June  not  more  than  twenty  five 
persons  attended,  on  account  of  bad  weather; 
and  they  unanimously  resolved  to  adjourn  the 
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meeting  until  June  22,  on  which  day  there 
was  a  very  numerous  meeting  of  the  citizens 
of  the  county  at  the  same  place;  previous  to 
which  an  address  to  the  farmers  of  the  county, 
calling  their  attention  to  the  adjourned  meet- 
ing, was  published.  At  this  meeting,  by  a 
unanimous  resolution  of  the  persons  present, 
a  Dutchess  County  Agricultural  Society  was 
formed,  officers  appointed,  and  the  Society 
organized,  in  such  a  manner  as  fully  to  com- 
ply with  the  terms  of  the  Act,  and  entitle  the 
Society  to  the  sum  appropriated  by  the  Legis- 
lature. 

Per  Curiam.  The  reasonable  construction 
of  the  Act,  though  no  precise  directions  are 
given  for  the  purpose,  is  *that  these  [*89 
societies  should  be  formed  after  due  public 
notice  given  to  all  the  inhabitants  of  the 
county.  The  notice  given  for  the  formation 
of  a  society  for  the  two  counties  was  a  private 
notice  sent  to  the  members  of  the  Farmers' 
Club;  it  was  not  sufficiently  general  and  pub- 
lic. The  Counties  of  Dutchess  and  Columbia 
are  large  :  and  the  provision  in  the  Act  was 
evidently  intended  for  small  counties  contig- 
uous to  each  other.  We  think,  therefore,  that 
this  motion  ought  not  to  be  granted. 

Motion  denied. 


TOWN  OF  VERNON 

V. 

THE  TOWN  OF  SMITHVILLE. 

Pauper — Form  of  Order  of  Re moral — Order 
Need  not  Precede  Warrant — Infant — Place  of 
Birth — Effect  of  Unreversed  Order — Appeal—- 
Order Abandoned. 

An  adjudication,  in  an  order  of  removal,  that  the 
pauper's  legal  settlement  was  in  A,  is  tantamount  to 
an  adjudication  that  his  last  legal  settlement  was 
there,  and  the  order  is  sufficient. 

Where  a  pauper  has  actually  become  chargeable 
to  the  town,  there  is  no  necessity  to  order  him  to  re- 
move to  his  last  legal  settlement,  previously  to  issu- 
ing a  warrant  for  nis  removal. 

The  place  of  birth  of  an  infant  pauper  is,  j>rima 
facie,  his  place  of  settlement,  but  it  may  be  removed 
to  the  last  legal  settlement  of  the  parents,  when  dis- 
covered. 

Where  an  order  is  made  for  the  removal  of  a  pau- 
per from  A  to  B,  from  which  order  the  overseers  of 
B  appeal,  but  the  overseers  of  A  take  back  the  pau- 
per, and  the  appeal  is,  consequently,  never  prose- 
cuted, the  order,  although  unreversed.  is  not  evi- 
dence that  the  pauper's  .settlement  was  in  B. 

Citations-2  Salk.,  473 ;  14  Johns.,  88,  334 ;  Burr. 
Set.  Gas.,  658. 

TN  ERROR,  on  certiorari  to  the   Court  of 
General    Sessions    of    the    Peace    of  the 
County  of  Chenango. 

On  November  9,  1816,  two  justices  of 
Smithville,  in  the  County  of  Chenango.  made 
an  order  for  the  removal  of  William  Chitten- 
den,  a  pauper,  of  the  age  of  eleven  years  and 
five  months,  from  Smithville  to  Vernon,  and 
adjudged  that  his  legal  settlement  was  in  Ver- 
non. There  was  an  appeal  from  this  order  to 
the  Court  of  General  Sessions  of  the  Peace  of 
the  County  of  Chenango,  which  affirmed  the 
order.  At  the  hearing,  the  appellants  excepted 
to  the  order  :  1.  Because  the  justices  had  not 
adjudicated  that  the  last  legal  settlement  of 
the  pauper  was  in  Vernon  ;  and  2.  Because  it 
did  not  appear,  by  the  order,  that  the  pauper 
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was  ordered  or  directed  to  remove  to  his  for- 
mer place  of  settlement,  before  the  justices 
issued  their  warrant  for  removal. 
9O*]  *It  appeared  in  evidence  that  about 
twelve  years  ago,  Truman  Chittenden  and 
Lois,  his  wife,  came  to  Vernon.  and  remained 
there  a  few  months,  were  warned  out  of  the 
town,  and  departed,  not  having  gained  a  set- 
tlement in  that  town.  During  their  residence 
in  Vernon,  W.  Chittenden,  the  pauper,  was 
born.  In  1800,  and  the  two  succeeding  years, 
T.  Chittenden  resided  in  Lisle,  in  the  County 
of  Broome.  Seymour,  who  was  Collector  of 
Lisle,  in  1801,  testified  that  he  could  not  pos- 
itively say  whether  he  collected  a  tax  of  T. 
Chittenden,  but  he  thought  it  likely  that  he 
did.  Lois  Chittenden,  the  mother  of  the  pau- 
per, testified  that  her  husband  paid  one  year  a 
tax  of  six  shillings,  and  she  thought  that  he 
paid  it  to  Seymour.  Beach,  who  was  Collector 
in  1803,  testified  that  T.  Chittenden  was  on  his 
tax  list ;  that  he  went  to  his  house  for  the  tax, 
and  believed  that  he  received  it.  though  he  did 
not  recollect  clearly,  but  he  knew  that  he  paid 
over  the  full  amount  of  his  tax  bill  to  the 
Treasurer. 

About  1813,  Lois  Chittenden,  with  her  fam- 
ily, of  which  the  pauper  was  one,  was  re- 
moved from  the  town  of  Ciucinnatus  to  the 
town  of  Lisle,  by  an  order  of  two  justices. 
The  overseers  of  the  poor  of  Lisle  appealed 
from  that  order,  and  gave  notice  of  the  appeal 
to  the  overseers  of  Cincinuatus,  who,  there- 
upon, sent  for  her  and  her  family,  and 
brought  them  back  to  Cincinnatus.  In  conse- 
quence of  this,  the  appeal  was  not  prosecuted, 
nor  the  order  reversed.  It  also  appeared  that, 
previous  to  making  the  order  of  removal  by 
the  justices  of  Smithville,  L.  Chittenden  and 
her  family,  including  the  pauper,  had  been 
warned  to  depart. 

The  case,  on  the  return  to  the  certiorari,  with 
the  exceptions  taken,  was  submitted  to  the 
court  without  argument. 

WOODWORTH,  /.,  delivered  the  opinion  of 
the  court : 

I  will  first  consider  the  exceptions  taken  by 
the  appellants  to  the  form  of  the  order.  The 
justices  "  adjudge  that  the  legal  settlement  of 
the  pauper  is  in  Vernon."  This  is  sufficient  ; 
legal  settlement  and  last  legal  settlement  are 
th.e  same  thing,  because,  by  every  new  settle- 
ment, the  preceding  one  is  discharged.  (2 
Salk.,473.) 

The  second  exception  is  not  tenable ;  for 
whatever  might  be  the  construction  given  to 
91*]  the  statute,  in  a  case  where  it  *is  stated 
that  the  pauper  was  likely  to  become  a  charge, 
there  is  no  ground  for  the  objection,  when  it 
is  alleged  that  the  pauper  had  actually  become 
chargeable  ;  in  this  latter  case,  the  justices 
need  not  order  the  pauper  to  remove  to  his  for- 
mer settlement  previous  to  issuing  a  warrant ; 
for  the  statute  only  requires  such  previous 
order  in  cases  where  the  pauper  is  likely  to 
become  a  charge,  not  where  he  is  actually 
chargeable. 

The  pauper  was  born  in  Vernon,  which  is, 
prima  facie,  his  place  of  settlement,  and  re- 
mains so  until  the  settlement  to  which  he  is 
entitled,  by  parentage,  is  discovered.  (14 
Johns.,  334,  Delacergne  v.  Noxon.) 
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The  settlement  of  a  child  is  where  the  father 
was  last  settled  ;  if  the  father  has  none,  the 
child  must  go  to  its  mother's  settlement.  It  is 
not  pretended  that  the  father  or  the  mother  of 
the  pauper  ever  gained  a  settlement  in  Vernon  ; 
yet  that  town  is  chargeable,  by  reason  of  the 
birth  of  the  pauper,  unless  it  can  be  shown 
that  the  parents  gained  a  settlement  elsewhere. 
This  has  been  attempted  in  two  ways ;  the  ap- 
pellants contend  that  the  order  of  removal 
made  by  the  justices  of  Cincinnatus  has  not 
been  reversed,  and  that  this  is  conclusive  that 
the  pauper  was  settled  in  the  town  of  Lisle.  It 
will  be  admitted  that  an  order  not  appealed 
from  is  conclusive  as  to  the  place  of  settle- 
ment ;  but  that  is  not  this  case  ;  an  appeal  was 
made  by  the  town  of  Lisle,  and  notice  given 
thereof.  The  overseers  of  Cincinnatus  sent  to 
Lisle,  and  brought  back  the  pauper,  preferring 
that  course  to  a  trial  on  the  question  of  settle- 
ment ;  for  this  cause  the  appeal  was  not 
further  prosecuted.  The  order  made  by  the 
justices  of  Cinciunatus  must  be  considered  as 
abandoned  and  at  an  end,  and  that  by  the  con- 
sent of  both  parties.  It  was  the  same  as  if  it 
never  had  existed,  and  consequently.  Lisle  was 
not  concluded  by  it.  The  case  of  The  King  v. 
The  In/iabitants  of  Lanchydd,  Burr.  Sett.  Gas., 
658,  is  in  point. 

It  is,  lastly,  contended  that  Truman  Chitten- 
den, the  father  of  the  pauper,  paid  taxes  for 
two  years  in  the  town  of  Lisle,  by  which  he 
gained  a  settlement ;  the  testimony  on  this 
point  is  satisfactory  as  to  the  payment  of  taxes 
for  one  year,  but  doubtful  and  uncertain  as  to 
the  other.  A  settlement  *by  payment  of  [*92 
taxes,  is  gained  by  being  charged  with  and 
paying  such  taxes.  (14  Johns.,  88.) 

Ira  Seymour,  the  Collector,  has  no  distinct 
recollection  that  Truman  Chit  tenden  ever  paid 
a  tax  to  him,  although  he  thinks  it  likely  ;  he 
has  no  knowledge  that  he  was  charged  with 
the  payment.  -  Lois  Chittenden  recollects  that 
her  husband  paid  a  tax  of  six  shillings  one 
year,  and  thinks  it  was  to  Ira  Seymour  ;  but 
whether  her  husband  had  ever  been  assessed, 
or  whether  the  six  shillings  paid,  if  paid  to 
Seymour,  was  a  partof  the  public  taxes  of  the 
town,  we  are  left  to  conjecture.  It  would  be 
manifestly  unjust,  from  such  uncertain  testi- 
mony, to  draw  the  conclusion  that  Truman 
Chittenden  ever  gained  a  settlement  in  the 
town  of  Lisle. 

The  order  of  Sessions  must,  therefore,  be 
affirmed. 

Order  of  Sessions  affirmed. 
Cited  in-2  Cow.,  541 ;  43  N.  J.  L.,  374. 


PANTON  v.  HOLLAND. 

Pleading — Special  Action  on  1he  Case — Injury 
from  Digging  up  Soil  on  Contiguous  Js>t — 
Malice — Negligence — Found/Mm  maybe  Sunk 
below  that  of  Neigliboring  Ifouse — Due  Care 
Necessary. 

Whore  the  plaintiff,  in  a  special  action  on  the 
casf,  declares  that  the  defendant,  contriving  and 
maliciously  intending-  to  injure  and  aggrieve  the 
plaintiff,  du«-  up  the  soil  of  a  contiKUous  Jot, 
whereby  the  foundation  walls  of  the  plaintiff's 
house  were  injured,  evidence  of  negligence  on  the 
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part  of  the  defendant,  will  support  the  declaration  : 
the  allegation  of  malice  being  immaterial  :  asit  may 
be  struck  out  as  surplusage,  and  there  still  be  left  a 
good  cause  of  action. 

A  person  on  building-  a  house  contiguous,  and  ad- 
joining to  the  house  of  another,  may  lawfully  sink 
the  foundation  of  his  house  below  the  foundation 
of  his  neighbor,  and  is  not  liable  for  any  conse- 
quential damage,  provided  he  has  used  due  care  and 
diligence  to  prevent  any  injury  to  the  house  of  the 
other. 

Citations—  2  East,  452  ;  6  T.  R.,  411  :  7  East.  368  ;  H. 
Bl.,  267  ;  15  Johns.,  213  :  2  Roll.  Abr.,  565  ;  1  Sid..  167  : 
8  Johns.,  421  ;  12  Mass..  220  ;  1  Roll.,  430. 


was  an  action  on  the  case.  The  dec- 
JL  laration  stated  that  the  plaintiff  was  law- 
fully possessed  of  a  certain  messuage,  or 
dwelling-house,  in  the  City  of  N.  Y.  ;  yet  that 
the  defendant,  well  knowing  the  premises,  but 
contriving  and  maliciously  intending  to  injure 
and  aggrieve  the  plaintiff,  and  to  deprive  him 
of  the  use,  benefit  and  advantage  of  his  said 
messuage,  dug  up  the  soil  and  earth  of  a 
certain  lot  of  ground  contiguous,  and  adjoin- 
ing to  the  plaintiff's  messuage,  close  to  the  said 
messuage,  and  threw  and  carried  away  the  soil 
and  earth  coming  thereout,  in  so  much,  that 
by  the  digging,  throwing  and  carrying  away, 
the  earth  and  soil  thereout  coming,  the  foun- 
dation walls  of  the  plaintiff's  messuage,  and  a 
great  part  of  the  plaintiff's  messuage,  then 
and  there  foundered  af\d  fell  down,  and  the  res- 
9tf*J  idue  was  greatly  broken,  *shattered  and 
spoiled.  The  defendant  pleaded  not  guilty. 
The  cause  was  tried  before  the  late  Chief  Jus- 
tice, at  the  N.  Y.  sittings,  in  November,  1818. 

The  plaintiff  was  the  owner  of  a  house  and 
lot  in  Warren  Street,  in  the  City  of  N.  Y.,  and 
the  defendant,  in  erecting  a  house  on  a  lot 
contiguous  to  the  plaintiff's,  in  order  to  lay  the 
foundation,  dug  some  distance  below  the 
foundation  of  the  plaintiff's  house,  in  conse- 
quence of  which  one  of  the  corners  of  the 
plaintiff's  house  settled,  the  walls  were  cracked 
and  the  house,  in  other  respects,  injured. 
Evidence  was  produced,  on  the  part  of  the 
plaintiff  to  show  a  want  of  proper  care  and 
skill  in  the  persons  em  pi  oyed  by  the  defendant 
to  lay  his  foundation.  When  (he  plaintiff  had 
rested  his  cause,  the  defendant's  counsel  moved 
for  a  nonsuit,  on  the  ground  that  the  declara- 
tion being  for  the  malfeasance,  and  not  the 
misfeasance  of  the  defendant,  the  question  of 
negligence  or  unskillfulness  could  not  arise; 
and  that,  inasmuch  as  it  appeared  from  the 
plaintiff's  own  showing  that  the  defendant  had 
dug  on  his  own  land,  for  the  purpose  of  erect- 
ing a  house,  which  was  an  act  lawful  in  itself. 
the  right  to  recover  was  not  made  out.  The 
motion,  however,  was  refused.  A  number  of 
witnesses  were  then  produced  on  the  part  of 
the  defendant,  to  prove  that  a  due  degree  of 
care  and  diligence  had  been  employed  in  lay- 
ing his  foundation,  for  the  purpose  of  pre- 
venting any  damage  to  the  plaintiff's  house. 

The  Chief  Justice  charged  the  jury  that  there 
was  no  doubt  that  the  defendant,  in  build- 
ing his  house,  had  occasioned  a  damage  to  the 
plaintiff's,  and  the  only  question  for  them  to 
decide  was  the  amount  of  the  damage;  that,  in 
his  opinion,  they  ought  to  give  the  difference 
in  value  between  what  the  house  would  have 
sold  for  before  and  after  the  injury,  and  not 
merely  the  expense  of  repairs,  as  the  injury 
was  permanent,  and  could  not  be  effectually 
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repaired  ;  that  the  plaintiff  had  first  built  his 
house,  and  as  the  testimony  showed,  had  built 
a  good  house,  with  a  good'  foundation;  and  if 
the  defendant,  in  building  his  house,  thought 
proper  to  sink  his  foundation  below  that  of  the 
plaintiff,  he  must  take  care,  in  so  doing,  not  to 
injure  the  plaintiff's  house;  otherwise,  he 
would  be  liable  for  any  damage;  and  that  there 
*was  good  reason  to  conclude,  from  the  [*94 
evidence,  that  the  defendant  was  guilty  of 
negligence  in  not  taking  all  the  precautions 
which  might  have  been  taken  to  prevent  the 
injury.  The  jury  found  a  verdict  for  the 
plaintiff  for  $1,200  damages. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.    M'Coun,   for  the  defendant. 

1.  The  evidence  did  not  support  the  declara- 
tion, which  is  not  founded  on  negligence  or  mis- 
feasance, but  a  malfeasance.  The  plaintiff  avers 
that  the  defendant  maliciously  dug  up  the  soil, 

j  &c.  The  plaintiff  was  bound  to  prove  express 
malice, or  that  the  act  was  unlawful,  from  which 
malice  might  be  inferred.  The  evidence  shows 
only  that  a  lawful  act  has  been  done,  which, 
in  its  consequences,  has  produced  damage  to 
plaintiff.  (HitUman  v.  Benett,  5  Esp.  N.  P. 
Cas.,  226;  6  T.  R.,  411  ;  7  East,  368  ;  2  H.  Bl  . 
267.  299;  3  Wils.,  461.) 

2.  But  we  contend  that  the  defendant  is  not 
liable  at  all  for  the  injury  alleged  to  be  sus- 
tained by  the  plaintiff.     The  defendant  had  a 
right  to  lay  such  a  foundation  for  his  house, 
and  to  erect  it  in  such  manner  as  he  thought 
proper,  on  his  own  ground.  The  plaintiff,  who 
built  his  house  three  years  before,  exercised  the 
same  right.     The  mere  prior  occupation  of  his 
ground   by  the   plaintiff  cannot  exclude  the 
defendant  from  the  exercise  of  his  right  to  use 
his  own  property.  (Plattv.  Johnson,  15  Johns., 
213.)    The  plaintiff  ought  to  have  foreseen  the 
natural  and  proper  use  which  the  defendant 
would  make  of  the  adjoining  lot,  and  have  laid 
his  foundation  accordingly.     Since  the  com- 
mencement of  this  suit,  the  Legislature  have 
passed  an  Act  (April  10.  1818,  41st  sess.,  ch. 
106)  Relative  to  the  Foundations  of  Buildings 
in  the  City  of  N,  Y.,  which  requires  the  foun- 
dations of  buildings  erected  after  the  1st  of 
May,  to  be  six  feet,  at  least,  below  the  level  of 
the  street  in  front.     The  plaintiff's  foundation 
is  only  three  feet  and  a  half.     The  maxim  sic 
utere  tuo,  ut  aliemnn  non  Icedas,  does  not  apply 
so  as  to  prevent  the  owner  of  a  lot  of  ground 
contiguous  to  another  from  using  his  ground 
to  the  best  advantage.  Again;  no  action  lies  in 
a  case  like  the  present.     It   has  been  long  a 
decided  *principle  of  the  common  law,  [*95 
that  if  a  man  builds  a  house,  and  makes  a  cel- 
lar upon   his  soil,   whereby  a  house  newly 
orected  in  adjoining  soil  falls  down,  no  action 
Ibs.      (2  Roll.   Abr.,  565,  1.  5 ;  1  Sid.,  167;  1 
Cjm.  Dig.,  305,  Action  on  the  case  for  a  Nui- 
sance, C;  1  Lev.,  122.)    In  Thurston  v.  Hancock, 
12  Mass.,  220,  the  Supreme  Court  of  Mass, 
decided  this  very  question,  on  the  authority  of 
the  cases  in  Rolle  and  Siderfin. 

3.  Even  if  the  defendant  was  liable  to  an 
Action,  it  could  only  be  on  the  ground  of  neg- 
liirence.  or  unskillful  management  ;  he  is  not 
liable  at  all  events.     (Clark  v.  Foot.  8  Johns.. 
421.)    The  jury  were,  therefore,  misdirected 
as  to  the  law. 
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4.  But  if  the  question  of  negligence  or  not 
had* been  left  to  the  jury,  the  evidence  would 
not  have  supported  the  verdict. 

Mr.  Slonson,  contra.  Before  the  Act  of  April 
10,  1818,  there  was  no  statutory  regulation  on 
this  subject.  This  case  must,  therefore,  be 
decided  on  the  principles  of  the  common 
law. 

1.  As  to  the  objection  to  the  declarations;  the 
allegation  is  not  that  the  act  was  done  mali- 
ciously.    The  malicious  intention  is  matter  of 
form  merely,  thrown  in  to  justify  the  claim  for 
greater  damages.   "If  a  malicious  or  wrongful 
intent  be  unnecessarily  stated,  it  need  not  be 
proved."    (I  Chit.  PI.,  378.)    In  Wiltiam*onv. 
Allixon,  2  East,  452,  Lawrence,  J.,  says:  "With 
respect  to  what  averments  are  necessary  to  be 
proved,  I  take  the  rule  to  be,  that  if  the  whole 
averment  may  be  struck  out,  without  destroy- 
ing the   plaintiff's  right  of  action,  it  is  not 
necessary  to  prove  it."     (Kiiv)  v.    Phillips,  6 
East,  473.)    If  digging  away  the  ground,  so  as 
to  injure  the  plaintiff's  house,  without  a  mali- 
cious intent,  will  support  the  action,  then  the 
malicious  intent  need  not  be  proved,  but  may 
be  rejected  as  surplusage.  (Bayard  v.  Malcolm, 
1  Johns.,  469.) 

2.  It  is  a  well-settled  principle,  that  a  man 
must  so  make  use  of  his  own  property  as  not 
to  injure  his  neighbor:  sic  nteretuo,  utalwnum 
not  teilft*.     (Tenant  v.   Goldioin,  6  Mod.,  811- 
314.)    A  lawful  act,  or  the  exercise  of  a  legal 
right,  may  be  proper  and  harmless,  or  improper 
O(i*J   and   injurious,  according   *to   circum- 
stances.    The  party  who  complains  of  injury 
mu«t  not  himself  have  been  in  fault.     The  case 
of  Ttinrxton  v.  Hancock,  from  Mass.,  went  on 
the  principle  that  the  plaintiff  having  ample 
room  for  placing  his  house,  yet  erected  it  so 
near  his  neighbor's  land  that  it  must  necessarily 
be  injured,  if  his  neighbor  exercised  his  right 
to  use  his  own  property.     The  court  say  that 
the   plaintiff    well    knew   the   nature  of   the 
ground,  and  that  it  was  impossible  to  dig  there 
without  causing  damage  ;  and  that  he  built  at 
his  peril.     In  Clark  v.  Foot,  setting  fire  to  the 
plaintiff's  own  fallow  ground  was  not  such  an 
act  as  must  necessarily  prove  injurious  to  his 
neighbor.     Where  a  man  shot  a  gun  at  a  fowl 
near  the  door  of  his  own  house,  by  which  he 
set  tire  to  his  own  house  and  that  of  his  neigh- 
bor, he  was  held  answerable  in  an  action  on 
the  case,  at  the  suit  of  his  neighbor,  though 
it  was  a  mere  misadventure.     (Cro.  Eliz.,  10, 
Anon.)      In  Smith  v.   Martin,  2  Saund.,  397, 
which  is  the  precedent  from  which  the  decla- 
ration in  this  case  was  drawn,  there  was  a  judg- 
ment for  the  plaintiff  in  the  County  Palatine 
of  Chester,  which,  on  error,  was  affirmed  in  the 
court  of  K.  B.  In  the  case  of  Sir  John  Slingsby 
v.  Barnard,  1  Roll.,  430.  there  was  no  allega- 
tion of  negligence  on  the  part  of  the  defendant 
in  digging  his  cellar  so  near  the  foundation  of 
the  plaintiff's  house  that  it  fell  down,  yet  the 
action  was  sustained  ;  for  the  act  itself  was 
necessarily  attended    with     injurious    conse- 
quences. If  the  act  of  the  defendant  is  lawful, 
the  plaintiff  should  allege  that  it  was  done 
negligently;  otherwise,  if  the  act  is  unlawful.- 
In  the  case  cited  from  2  Roll.  Abr.,  565,  Rolle 
adds:  "But  it  seems  that  a  man  who  has  land 
next  adjoining  my  land,  cannot  dig  his  land  so 
near  my  land,  as  to  cause  my  land  to  fall  into 
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his  pit ;  and  therefore,  if  an  action  should  be 
brought  for  this,  it  will  lie."  On  what  princi- 
ple would  such  an  action  lie,  unless  because 
the  act  done  was  such  as  would,  probably,  or 
necessarily,  prove  injurious  to  another.  The 
Supreme  Court  of  Mass,  appear  to  have  mis- 
apprehended the  principle  on  which  this  action 
is  founded.  They  admit  that  an  action  will  lie 
for  the  loss  of  soil,  but  not  for  damage  caused 
to  the  plaintiff's  house.  "A  man,"  says  Oh.  J. 
Parker,  "in  digging  upon  his  own  land,  is  to 
have  regard  to  the  position  of  his  neighbor's 
land,  and  *the  probable  consequences  to  [*97 
his  neighbor,  if  he  digs  too  near  his  line  ;  and 
if  he  disturbs  the  natural  state  of  the  soil,  he 
shall  answer  in  damages;  but  he  is  answerable 
only  for  the  natural  and  necessary  conse- 
quences of  his  act,  and  not  for  the  value  of  a 
house  put  upon  or  near  the  line  by  his  neigh- 
bor; for,  in  so  placing  the  house,  the  neighbor 
was  in  fault,  and  ought  to  have  taken  better 
care  of  his  interest."  They  seem,  also,  to  have 
proceeded  on  some  notion  of  a  prescriptive  or 
exclusive  right,  and  cite  the  case  of  Palmer  v. 
Flcahees.,  1  Sid.,  167,  which  was  an  action  on 
the  case  for  stopping  lights.  But  an  action  for 
loss  of  soil  is  not  founded  on  any  prescriptive 
right.  There  was  no  direct  or  immediate  in- 
jury in  the  case-of  Thurxton  v.  Ilancock.  The 
plaintiff  might  have  presented  all  damage,  by 
erecting  a  wall  to  keep  up  his  ground.  The 
local  circumstances  were  very  different  from 
the  present  case.  Almost  all  the  building  lots 
in  this  City  are  only  twenty-five  feet  wide;  and 
every  owner  who  erects  a  house  must  neces- 
sarily occupy  the  whole  width  of  his  lot.  It 
cannot  be  said  to  be  an  acUof  folly  to  build  so 
near  his  neighbor's  lot;  he  must  build,  if  at  all, 
directly  on  the  line;  and  digging  a  cellar  in  the 
adjoining  lot  necessarily  endangers  the  house 
already  erected,  unless  great  care  is  used.  If  a 
man  has  a  fancy  for  some  new  plan,  or  to 
erect  a  house  with  a  greater  number  of  stories, 
and  for  that  purpose  digs  a  foundation  so  deep 
as  to  undermine  his  neighbor's  house,  he  ought 
to  be  answerable  for  the  damage.  The  Legis- 
lature must  have  so  understood  the  law  when 
they  declare,  in  the  2d  section  of  the  Act  which 
has  been  cited,  that  where  the  foundations  of 
buildings,  in  the  City  of  N.  Y.,  at  May  1,  1818, 
are  not  l^id  in  conformity  to  the  Act,  the 
owner  "shall  be  barred  from  the  recovery  of 
any  damages  such  building  may  hereafter  sus- 
tain, by  erecting  any  building  or  foundation 
adjoining  thereto,  in  pursuance  of  the  pro 
visions  of  the  Act;  provided  that  ordinary  care 
be  taken  in  erecting  such  buildings,  or  in  lay- 
ing such  foundations."  This  is  a  strong  expres- 
sion of  the  legislative  sense  of  the  doctrine  of 
the  common  law,  which,  we  contend,  supports 
this  action.  All  the  precedents  to  be  found  in 
these  cases  are  conformable  to  the  one  in 
Suunders,  and  no  doubt  is  suggested  that  such 
an  action  well  lies. 

*WOODWORTH,  J.,  delivered  the  opin-  [*98 
ion  of  the  court : 

The  plaintiff  alleges,  in  his  declaration,  that 
the  defendant,  "maliciously  intending  to  in- 
jure the  plaintiff,  and  to  deprive  him  of  the 
use  and  advantage  of  his  messuage,  dug  up 
the  soil  of  a  certain  lot  contiguous,  whereby 
the  foundation  walls  were  subverted,  and  a 
JOHNS.  REP.,  17. 


PANTON  v.  HOLLAND. 


great  part  of  the  messuage  foundered  and  fell, 
and  the  residue  was  greatly  broken  and  shat- 
tered." 

At  the  trial,  the  defendant  moved  fora  non- 
suit, on  the  ground  that  the  declaration  being 
founded  on  the  malfeasance,  and  not  the  mis- 
feasance of  the  defendant,  the  question  of 
negligence  or  unskillf ulness  could  not  arise; 
that  the  declaration  was  not  supported  by  the 
evidence,  inasmuch  as  it  appeared  that  the 
defendant  dug  on  his  own  ground,  which  was 
lawful  in  itself,  and  it  did  not  appear  that  the 
act  was  done  maliciously.  The  motion  for  a 
nonsuit  was  properly  denied. 

If  the  plaintill'  had  stated,  in  his  declaration, 
that  the  act  was  done  maliciously,  further 
proof  would  have  been  necessary.  It  would 
then  be  a  case  of  malfeasance,  an  inquiry  dis- 
tinct in  its  nature  from  a  case  where  damages 
are  claimed,  either  on  the  ground  of  negligence 
or  unskillfulness,  or  that  the  act  complained 
of  does,  of  itself,  subject  the  party  to  damages, 
although  done  with  the  greatest  care. 

In  the  exercise  of  a  lawful  right,  a  party 
may  become  liable  to  an  act  ion,  where  it  appears 
that  the  act  was  done  maliciously. 

Suppose  Holland  had  declared  that  he  would 
exercise  his  right  of  digging  on  his  own  ground 
contiguous  to  the  plaintiff's  wall,  not  to  bene- 
fit himself,  but  for  the  sole  purpose  of  injur- 
ing the  plaintiff;  and  digs,  accordingly,  below 
the  plaintiff's  foundation,  but  takes  care  that 
there  be  no  ground  for  the  charge  of  negligence 
or  unskillfulness  in  the  exercise  of  his  right: 
considering  himself  safely  intrenched  within 
the  protection  of  the  law,  he  desists  from  fur- 
ther operations;  his  object  is  accomplished, 
the  adjoining  foundation  is  loosened,  and  the 
building  materially  injured — is  there  a  ques- 
tion, that,  in  such  a  case,  the  party  injured 
would  be  entitled  to  recover  damages  ?  The 
gracamen  would,  in  the  case  put,  "arise  from 
the  fact  that  the  act  was  done  maliciously,  and 
testimony  falling  short  of  proving  that  it  was 
9J)*J  so  done,  *would  be  insufficient  to  main- 
tain the  action,  although  it  might  show  a  just 
claim  to  damages,  had  the  count  been  differ- 
ently drawn.  In  my  opinion,  the  pfaintiff's 
case  is  not  of  this  character.  The  allegation, 
"  maliciously  intending,"  I  do  not  consider  of 
the  essence  of  the  action,  or  descriptive  of  the 
manner  of  doing  the  act  which  occasioned  the 
injury,  and  it  may  well  be  rejected  as  surplus- 
age, still  leaving  a  good  declaration,  to  sup- 
port which  the  proof  was  competent.  In  the 
ca^e  of  Willuimxon,  v.  Allanwn,  2  East,  452, 
Lawrence,  </.,  says:  "with  respect  to  what 
averments  are  necessary  to  be  proved,  I  take 
the  rule  to  be,  that  if  the  whole  of  an  averment 
may  be  struck  out  without  destroying  the 
plaintiff's  right  of  action,  it  is  not  necessary  to 
prove  it ;  but  otherwise,  if  the  whole  cannot 
be  struck  out,  without  getting  rid  of  a  part 
essential  to  the  cause  of  action;  for  then, 
though  the  averment  be  more  particular  than 
it  need  have  been,  the  whole  must  be  proved 
or  the  plaintiff  cannot  recover."  Now,  apply 
this  doctrine  :  if  this  averment  be  stricken 
oi'*,  still  the  declaration  is  good,  and  may  be 
supported  by  proof  of  negligence  or  unskill- 
fulness in  the  manner  of  doing  the  act.  The 
plaintiff  may  declare,  as  in  this  case,  or  accord- 
ing  to  the  precedents  in  6  T.  It.,  411  ;  7  East, 
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368,  and  H.  Bl.,  267,  that  the  injury  was  done 
by  reason  of  negligence. 

The  next  and  important  question  is,  whether 
the  defendant  is  liable,  on  the  case  made  out 
at  the  trial,  to  damages  for  the  injury  to  the 
plaintiff's  house  :  "  sic  ntere  trio,  tit  aUennm  -non 
lafdas,"  is  a  maxim  admitted  to  be  correct ;  the 
extent  of  its  application  is  to  be  considered. 
The  plaintiff  insists  that,  without  reference  to 
the  question  of  negligence,  the  defendant  is 
answerable  for  the  damages.  On  reviewing 
the  cases.  I  am  of  opinion  that  no  man  is 
answerable  in  damages  for  the  reasonable 
exercise  of  a  right,  when  it  is  accompanied  by 
a  cautious  regard  for  the  rights  of  others, 
when  there  is  no  just  ground  for  the  charire  of 
negligence  or  unskillfuluess,  and  when  the  act 
is  not  done  maliciously. 

Plait  v.  Johnxon,  15  Johns.,  213,  is  a  case 
analogous  in  principle  to  the  present  action. 
It  is  there  decided  that  a  person  erecting  a 
mill  and  dam  upon  a  stream  of  water  run- 
ning through  his  own  land,  does  not,  by  the 
*mere  prior  occupation,  gain  an  ex-  [*1OO 
elusive  right,  and  cannot  maintain  an  action 
against  a  person  erecting  a  mill  and  dam  above 
his,  by  which  the  water  is  in  part  diverted, 
and  he  is  in  some  degree  injured. 

The  court  say  that  the  maxim,  be'f  ore  stated, 
"must  be  taken  and  construed  with  an  eye  to 
the  natural  rights  of  all.  Although  some  con- 
flict may  be  produced  in  the  use  and  enjoy- 
ment of  such  rights,  it  cannot  be  considered, 
in  judgment  of  law.  an  infringement  of  the 
right.  If  it  becomes  less  useful  to  the  one,  in 
consequence  of  the  enjoyment  by  another,  it 
is  by  accident,  and  because  it  is  dependent  on 
the  exercise  of  the  equal  rights  of  others." 

Baron  G'omyns  lays  down  the  rule  generally, 
that  an  action  on  the  case  does  not  lie  for  a 
reasonable  use  of  one's  right,  though  it  be  to 
the  annoyance  of  another,  and  he  puts  the 
case:  "If  a  man  build  a  house,  and  make 
cellars  upon  his  soil,  whereby  a  house  newly 
built  in  an  adjoining  soil  falls  down."  He 
refers  to  2  Roll.  Abr.,  565,  and  1  Sid..  167, 
which  fully  support  the  doctrine. 

In  8  Johns.,  421,  Clark  v.  Foot,  the  court 
have  decided  that  if  a  man  sets  fire  to  his  own 
fallow  ground,  as  he  may  lawfully  do,  which 
communicates  to  and  fires  the  woodland  of  his 
neighbor,  no  action  lies,  unless  there  was  some 
negligence  or  misconduct  in  him  or  his  serv- 
ants. 

All  these  cases  go  on  the  ground  that  a  pos- 
sible damage  to  another,  in  the  cautious  and 
prudent  exercise  of  a  lawful  right,  is  not  to  be 
regarded,  and  if  a  loss  is  the  consequence,  it 
is  "  dtimitum  absque  injuriti." 

The  case  of  Thurxfon  v.  Hancock,  12  Mass., 
220,  is  in  point.  In  that  case  the  plaintiff 
built  a  house  on  his  own  land,  within  two 
feet  of  the  boundary  line,  and  ten  years  after 
the  owner  of  the  adjoining  hind  dug  so  deep 
into  his  own  land  as  to  endanger  the  house  ; 
and  the  owner  of  the  house,  on  that  account, 
left  it  and  took  it  down  :  it  was  holden  that  no 
action  lay  for  the  owner  of  the  house,  because 
the  defendants  having  the  entire  dominion, 
not  only  of  the  soil  but  of  the  space  above  and 
below  the  surface,  could  not  be  restrained  in 
the  exercise  of  their  right,  unless  by  covenant 
or  by  custom  ;  that  the  house  in  question  had 
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not  .the  qualities  of  an  ancient  building,  so 
1OI*]  that  the  plaintiff  *could  prescribe  for 
the  privilege  of  which  he  had  been  deprived  ; 
and  that  a  man  who  builds  a  house  adjoining 
his  neighbor's  land  ought  to  foresee  the  prob- 
able use  by  his  neighbor  of  the  adjoining  land. 

The  case  from  Roll.,  430,  cited  by  the  plaint- 
iff's counsel,  is  the  only  one  I  have  met  with 
which  goes  the  length  of  supporting  this 
action. 

No  objection  appears  to  have  been  taken  in 
that  case  to  the  right  of  action,  but  only  to  the 
form  of  the  declaration  ;  neither  does  it  appear 
whether  the  defendant  confined  himself,  in 
digging,  to  his  own  land.  (JhiefJusticeP-drker 
says  "  it  seems  impossible  to  maintain  that 
case  upon  the  facts  made  to  appear,  without 
denying  principles  which  seem  to  have  been 
deliberately  laid  down  in  other  books  equally 
respectable  as  authorities." 

The  result  of  my  opinion  is,  that  the  plaint- 
iff has  not  shown  a  right  to  recover  damages 
in  this  case,  unless  it  be  on  the  ground  of  neg- 
ligence, in  not  taking  all  reasonable  care  to 
prevent  the  injury.  That  is  a  question  of  fact 
which  has  not  been  submitted  to  the  jury. 
They  were  directed  to  tind  a  verdict  for  the 
plaintiff,  for  the  difference  in  value  of  the 
house  before  the  injury,  and  afterwards.  The 
charge  was  incorrect.  A  new  trial  must, 
therefore,  be  granted,  with  costs  to  abide  the 
event  of  the  suit. 

New  trial  awarded. 

Distinguished-72  N.  Y.,  46. 

Cited  in -21  Wend.,  618;  4  Paige,  172;  2N.  Y.,  162; 
4N.  Y.,201;  15  N.  Y.,612;  72  N.  Y.,  309;  3  Barb.,  49; 
11  Barb.,  &>4;  12  Barb.,  629;  15  Barb.,  101;  22  Barb., 
308 ;  32  Barb.,  275 ;  43  Barb.,  409 ;  50  Barb..  320 ;  2  T. 
&  C.,277:  28  How.  Pr.,  513;  19  Abb.  Pr.,  65;  4  Abb. 
N.  C.,295;  4  Rob.,  467;  1  Hilt.,  413  ;  31  Ind.,  149;  45 
Mo..  372;  122  Mass.,  20;  3  Crauch  C.  C.,  365;  54  Wis., 
113 ;  60  Ind..  472. 


1O2*]    *WELLER  v.  WAYLAND. 

Bill  of  Sale — To  Secure  Vendee — Valid  as 
against  Subsequent  Execution —  What  Subject 
to  Execution — Right  of  Grantee. 

A  bill  of  sale,  executed  to  secure  the  grantee 
from  his  liability  as  indorser  of  a  promissory  note, 
for  the  accommodation  of  the  grantor,  is  n<  it  fraud- 
ulent and  void  under  the  Statute  of  Frauds  (sess. 
10,  ch.  10,  sec.  2),  a-»  against  an  execution  subse- 
quently issued  by  a  judgment  creditor. 

And  if  the  grantee  allow  part  of  the  goods  com- 
prised in  the  bill  of  sale  to  remain  in  the  posses- 
sion of  the  grantor,  or  redeliver  them  to  him,  al- 
though these  goods  are  subject  to  an  execution,  yet 
the  right  of  the  grantee,  as  to  the  residue,  is  unim- 
paired, and  they  cannot  be  levied  on  by  execution. 

Citations— Act,  sess.  10,  ch.  10,  sec.  2 ;  2  Johns., 
Cb.  307.  308,  309 ;  14  Johns.,  462. 

THIS  was  an  action  of  trespass  de  bonis  aspor- 
tatia,  which  was  tried  before  Mr.  Justice 
Spencer,  at  the  Orange  Circuit,  in  September, 
1817. 

In  February  Term,  1814,  of  the  Court  of 
Common  Pleas  of  the  County  of  Orange,  Sally 
Ann  Barclay  recovered  a  judgment  against 
William  Gorham  and  wife,  for  $208.32  datu- 


ra OTE.—  Sale— To  secure  surety  of  vendor — Cnnsifler- 
atimn  valid— Delivery.  Compare  Ludlow  v.  Hurd,  19 
Johns.,  218;  Hall  v.  Tuttle,  8  Wend.,  375;  Hackley 
v.  Cooksey,  35  Mo.,  398. 
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ages  and  costs,  which  was  docketed  March  2 
following.  On  February  28th,  in  the  same 
year,  Gorham,  who  was  a  tobacconist,  by  bill 
of  sale,  expressed  to  be  for  the  consideration 
of  $1,500,  "  being  the  amount  of  two  notes 
indorsed  by  the  plaintiff,  and  on  the  day  of 
the  date  discharged  for  Gorham,"  bargained 
and  sold  to  the  plaintiff,  all  the  goods,  wares, 
merchandises,  household  stuff  and  furniture 
mentioned  in  a  schedule  thereunto  annexed,  of 
which  Gorham  put  the  plaintiff  in  full  posses- 
sion, by  delivering  to  him  one  thousand  cigars, 
at  the  time  of  the  sealing  and  delivery  thereof, 
in  the  name  of  the  whole  premises.  The  prop- 
erty in  question,  being  twenty  kegs  of  tobacco, 
valued  at  $10  each,  was  among  the  goods  speci- 
fied in  the  schedule.  To  prove  the  considera- 
tion of  the  bill  of  sale,  the  plaintiff  produced 
in  evidence  two  promissory  notes,  drawn  by 
Gorham,  and  indorsed  by  the  plaintiff ;  one 
dated  July  18,  1814,  for  $1,000,  payable  in 
ninety  days,  at  the  Bank  of  Orange  'County, 
and  the  other  dated  Jan.  14,  1814.  for  $500, 
payable  in  sixty  davs  at  the  Middle  District 
Branch  Bank  at  itingston.  Upon  the  last- 
mentioned  note  there  was  an  indorsement  of 
the  cashier  of  the  Middle  District  Branch 
Bank,  that  the  contents  of  the  note  had  been 
received  of  the  plaintiff  Feb.  28,  1814  ;  and  it 
was  testified  by  the  cashier  of  the  Bank  of 
Orange  County,  that  the  note  for  $1,000  was 
discounted  at  his  bank,  for  the  accommodation 
of  Gorham  ;  that  when  it  fell  due  the  plaint- 
iff gave  his  own  note,  with  a  new  indorser; 
and  that,  this  note  having  been  renewed  once 
or  twice,  a  suit  was  *fina11y  brought  [*1O3 
against  the  plaintiff  for  the  amount,  and  judg- 
ment being  recovered,  it  was  levied  on  the 
plaintiff's  property. 

Lowry,  a  witness  on  the  part  of  the  plaintiff, 
and  who  was  a  foreman  in  Gorham's  store  at 
the  time  of  the  execution  of  the  bill  of  sale, 
stated  that  the  plaintiff  was  put  into  the  full 
and  absolute  possession  of  Gorham's  stock  in 
trade,  and  took  the  keys  of  the  store.  The 
plaintiff  then  employed  the  witness  to  conduct 
the  business  of  the  store  and  manufacture  the 
tobacco  on  hand.  The  witness  had  the  entire 
management  of  the  business  and  kept  the 
accounts,  but  was  occasionally  assisted  by 
Gorham,  who  sometimes  made  sales,  at  the 
request,  or  during  the  absence  of  the  witness  ; 
and  paid  over  the  money  which  he  received  to 
the  plaintiff.  Other  witnesses  were  introduced, 
in  the  course  of  the  trial,  on  the  part  of  the 
plaintiff,  in  corroboration  of  the  testimony  of 
Lowry,  and  the  defendant  offered  several  wit- 
nesses to  disprove  the  fact  of  delivery  of  pos- 
session from  Gorham  to  the  plaintiff.  It  was 
stated  that  Gorham's  siffn  was  not  removed 
from  the  store  on  the  transfer  of  the  property, 
and  that  the  plaintiff  pave  back  to  Gorham 
some  articles  of  household  furniture  mentioned 
in  the  schedule,  for  the  accommodation  of  his 
family. 

An  execution  having  been  issued  upon  Bar- 
clay's judgment,  was  delivered  to  the  defend- 
ant, then  a  deputy  of  the  sheriff  of  Orange 
County,  who,  March  3,  levied  upon  the  goods 
in  question,  and  afterwards  sold  them  for  the 
purpose  of  satisfying  the  execution. 

The  judge  charged  the  jury,  that  if  the  testi- 
mony of  Lowry  was  to  be  believed,  he  had  the 
JOHNS.  REP.,  17. 
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possession  of  the  property,  as  agent  for  the 
plaintiff;  that  it  was  not  necessary  that  it 
should  have  been  removed  ;  that  although  part 
of  the  properly  mentioned  in  the  bill  of  sale 
may  have  remained  in  the  possession  of  Gor- 
liam,  yet  that  would  not  affect  the  part  of 
which  Lowry  had  the  possession  for  the  plaint- 
iff, as  the  bill  of  sale  might  be  good  and  oper- 
ative as  to  the  articles  delivered,  and  void  and 
inoperative  as  to  the  residue  ;  that  the  officer 
bad  acted  at  his  peril,  and  that  the  plaintiff 
was  entitled  to  recover  the  value  of  the  prop- 
erty taken. 

'the  jury  found  a  verdict  for  the  plaintiff, 
!O4r*j  which  the  defendant  Amoved  to  set 
aside,  on  the  merits,  and  also  on  an  affidavitof 
newly  discovered  evidence,  which  was,  that 
the  note  for  $.100  was  not  paid  by  the  plaintiff 
on  the  28th  of  February,  as  stated  in  the  in- 
dorsement on  that  note,  but  that  another  note 
was  given  in  lieu  of  it. 

*  Mr.  Fink,  for  the  defendant,  contended  :  1. 
That  the  bill  of  sale  by  Gorham  to  the  plaint- 
iff was  made  for  the  purpose  of  defeating  Mrs. 
Barclay's  execution,  and  was,  therefore,  fraud- 
ulent and  void.  There  being  a  consideration 
for  the  sale,  will  not  take  it  out  of  the  Statute 
(Gtdogan  v.  Kennett,  Cowp.,  432),  it  being  a 
shift  or  contrivance  to  defeat  a  creditor. 

Again  ;  unless  possession  accompanies  and 
follows  such  a  deed,  it  is  fraudulent  and  void. 
(2T.  U.,  587,  note;  I  Cr.,  309;  Still-levant  v. 
Bollard,  9  Johns..  337.)  The  possession  of  the 
vendee  must  be  exclusive  and  entire.  A  joint 
possession  with  the  vendor  is  fraudulent.  It 
muvt  be  a  buna  fide  and  exclu>ive  possession'. 
(1  Esp.  N.  P.  Cas..  205  ;  1  Campb.,  332.) 

2.  The  judge's  charge  was  incorrect.  A  deed 
void  in  part,  is  void  in  toto.  (Hyalop  v.  Clarke, 
14  Johns.,  458.) 

Mr.  Bi-isttd,  contra.  The  possession  of  the 
vendor  is  only  prima  facie  evidence  of  fraud, 
and  may  always  be  explained.  (Storm  v. 
Woody,  il  Johns.,  110.)  The  plaintiff's  claim 
is  for  the  tobacco,  which  was  transferred 
and  delivered  to  him  Feb.  28,  by  delivering  to 
him  one  thousand  -cigars  in  the  name  of  the 
whole. 

Again  ;  the  plaintiff  was  a  bonafide  creditor 
of  Gorham  ;  and  a  debtor  may  lawfully  pre- 
fer one  creditor  to  another.  The  Statute  of 
Frauds  does  not  applv  between  creditors.  (2 
Johns.  Oh.,  283,  306;  14  Johns.,  463.)  An 
execution  does  not  bind  personal  property, 
until  delivered  to  the  sheriff  ;  nor,  indeed, 
until  executed.  (12  Johns.,  320,  324, 164,  403, 
536.) 

Per  Curiam.  The  bill  of  sale  was  not  fraud- 
ulent within  the  Statute  of  Frauds  (sess.  10,  ch. 
10,  sec.  2),  if  made  to  secure  a  creditor  his 
debt ;  though  the  effect  of  it  might  be  to  post- 
105*]  pone  *Mrs.  Barclay's  execution.  (2 
Johns.  Ch.,  307-309.) 

2.  The  doctrine  of  the  case  of  Hyslop  v. 
Clarke,  14  Johns.,  462,  does  not  apply,  for  the 
bill  of  sale  is  not  made  void  by  the  Statute  ; 
and  if  by  matter  ex  pout  facto,  such  as  leaving 
part  of  the  household  goods  in  Gorham's  pos- 
session, as  to  which  the  execution  of  Mrs.  Bar- 
clay might  operate,  this  cannot  invalidate  the 
bill  of  sale  itself,  which,  in  its  inception  and 
consummation,  was  not  fraudulent. 
JOHNS.  REP.,  17. 


3.  The  discovery  of  new  evidence,  that  Gor- 
ham's note  was  not  actually  taken  up,  is  imma- 
terial. The  plaintiff  was  the  indorser,  and  had 
a  right  to  be  secured. 

Motion  denied. 


BANK  OF  NEW  YORK  v.  M.  EDEN. 

Practice— Collection  of  Judgment  of  above  Ten 
and  under  Twenty  Yearn'  Standing— Judg- 
ment of  oner  Twenty  Years — Discretion  of 
Court. 

Where  a  judgment  is  above  ten  and  under  twenty 
years'  standing-,  the  plaintiff  must  apply  to  the 
court  for  leave  to  issue  a  xcire  facia*,  supported  by 
an  affidavit  of  its  being  unpaid :  and  if  the  judg- 
ment be  more  than  twenty  years'  standing,  there 
must  be  service  of  the  notice  of  motion  and  am- 
davit, or  a  rule  to  show  cause.  Where  a  judgment 
is  above  twenty  years'  standing,  the  court  have  dis- 
cretion to  grant  or  refuse  the  application  for  a  sciro 
facias. 

Citations— 2  Salk.,  598;  2Tidd  Pr.,  982, 1000, 1007. 

IN  this,  and  eight  other  causes,  between  the 
same  parties,  judgments  were  entered  up 
and  docketed,  in  favor  of  the  plaintiffs,  against 
the  defendant,  in  1800  and  1801,  amounting 
together  to  about  $17,000  ;  but  no  executions 
had  been  issued  thereon.  The  defendant  was 
duly  discharged  from  his  debts,  August  20, 
1801.  under  the  InsolvenfAct,  March  20,  1788. 

Mr.M.'ti.  Wilkins,  for  the  plaintiffs,  at  the 
last  term,  moved  for  leave  to  issue  writs  of 
sdrefaeiMto  revive  the  judgments,  in  order  to 
take  out  executions  thereon.  He  read  affida- 
vits of  the  due  service  of  notice  of  the  motion 
on  the  defendant ;  and  that  the  judgments 
were  now  justly  due,  and  remained  unpaid 
and  unsatisfied  ;  and  that  the  defendant  was 
*living.  He  cited  6  Bac.  Abr.,  108;  [*JO6 
2  Bl.,  995  ;  Lansing  v.  Lyons,  9  Johns.,  84  ;  1 
Inst,,  290  b. 

Mr.  Burr,  contra,  contended  that  the  appli- 
cation ought  not  to  be  granted.  He  said  the 
Statute  of  Westminster  2d  had  not  been  re-en- 
acted in  this  country  ;  and  that  a  tteire  facias 
was,  therefore,  a  creature  of  the  court,  and 
subject  to  its  control.  It  is  agreed,  both  in 
England  and  here,  that  after  ten  years,  a  ncire 
facian  cannot  issue,  as  of  course,  or  at  the  dis- 
cretion of  the  court,  but  a  motion  must  be 
made,  founded  on  affidavit  or  notice  to  the 
defendant  to  show  cause.  If  he  is  to  show 
cause,  as  outlawry  of  plaintiff,  release  or  pay- 
ment, and  the  facts  are  denied,  the  scire  facia* 
will  be  refused.  It  would  be  absurd  to  call  on 
a  party  to  show  cause,  unless  the  court  felt 
themselves  authorized  to  interfere  in  his  be- 
half. 

In  the  present  case  the  facts  are  not  denied. 
The  defendant  has  obtained  a  regular  discharge 
under  the  Insolvent  Act  of  1788.  The  court 
can  now  decide  the  question,  as  to  the  validity 
of  that  discharge,  as  well  as  to  put  the  parties 
to  a  suit,  and  to  the  expense  of  pleading.  By 
allowing  a  ncire  facias,  the  court  will  admit 
that  the  decision  of  the  Supreme  Court  of  the 
U.  S.  (Purges  v.  Crmcni/ushield,  February, 
1819),  has  annulled  the  Insolvent  Act  of  1788, 
since  which  Act  landed  property,  to  an  im- 
mense amount,  has  passed  through  the  hands 
of  insolvents. 
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The  English  Insolvent  Acts  give  v.  scire  facias 
as  to  the  future  acquisitions  of  the  debtor. 
But  the  Bankrupt  Law  of  England,  to  which 
our  Insolvent  Act  of  1788  is  analogous,  gives 
no  such  process.  There  is  no  process  to  be 
found,  of  a  scire  facias  issued  against  a  debtor 
who  had  obtained  a  regular  discharge. 

Per  Curiam.  Where  a  judgment  is  above 
ten  years'  standing,  the  plaintiff  must  apply  to 
the  court,  for  leave  to  issue  a  scire  facia*,  sup- 
ported by  an  affidavit,  that  the  judgment 
remains  unsatisfied.  (2  Salk.,  598,  Hiirdisty  v. 
Burney.)  If  the  judgment  be  of  more  than 
twenty  years'  standing,  the  plaintiff  must  give 
notice  of  the  motion,  with  a  copy  of  the  affi- 
davit, to  the  defendant,  or  move  for  a  rule  to 
1O7*]  *show  cause  why  a  scire  facias  should 
not  issue.  In  the  latter  case,  the  court  would 
have  a  discretion  over  the  question,  to  deny 
the  motion  or  not ;  but  where  the  judgment  is 
less  than  twenty  vearsold,  they  have  no  power 
to  refuse  the  appfication.  We  have  no  settled 
rule  of  practice,  different  from  that  of  the 
King's  Bench  in  England,  and  therefore  adopt 
it.  (2  Tidd's  Pr.,  9«2,  1UOO,  1007.)  Though 
we  may  regret  the  consequences  of  this  decis- 
ion, yet  we  must  be  bound  by  the  established 
rules  of  law. 

Motion  granted.1 
Cited  in— 16  Wend.,  431 ;  13  How.  Pr.,  574. 


1O8*] 


*ROOSEVELT 

v. 
CEBRA,  Impleaded  with  CHAMPLIN. 


Insolvent.  Act — Effect  of  Discharge  under. 

A  discharge  under  the  Insolvent  Act  of  the  3d  of 
April,  1811,  does  not  discharge  a  debt  contracted 

1.— Before  the  Statute  of  Westminster  2d  (13  Edw. 
I.,  ch.  45),  if  the  plaintiff  in  a  personal  action  had, 
after  obtaining  judgment,  lain  quiet  for  a  year,  he 
was  put  to  a  new  action  on  the  judgment.  This 
Statute  was  re  enacted  by  the  Legislature.  Sess.  10, 
ch.  50,  sec.  34,  12th  March,  1787 ;  I  N,  K.  L.,  79.  In 
Covssmme  v.  Fly,  2  Bl.,  995,  it  is  said  that  the  Court 
of  King's  Bench,  on  a  judgment  of  twenty  years 
old,  gave  leave  (according  to  a  precedent  i-aid  to 
have  been  settled  nine  years  before)  to  an  adminis- 
trator of  the  plaintiff,  to  sue  out  a  scire  facias  to 
revive  the  same;  but  that  no  execution  should  be 
taken  out,  until  either  the  sheriff  made  an  actual 
return  of  Mire  fed,  or  an  affidavit  was  made  and 
filed,  of  personal  notice  on  the  defendant,  of  suing 
out  the  xdre  facias.  Leave  was  given,  in  Bagnall  v. 
Gray,  to  take  out  a  scire  fa  da*  on  a  judgment  of  ten 
years'  standing,  but,  according  to  a  precedent  set- 
tled, tt  Geo.  III.,  in  Yarker  v.  Reyneldson.no  execu- 
tion was  to  issue  unless  on  a  return  of  wire  fed,  or 
on  affidavit  of  personal  notice  to  the  defendant.  2 
Bl.,  1141. 


NOTE.— State  insolvent  law*— Cannot  affect  debts 
incurred  prior  to  passage  of  law.  See  the  leading 
case  of  Sturges  v.  Crowninsiiield,  4  Wheat.,  122,  and 
vote  Law.  ed.:  also  Kimberly  v.  Ely,  6  Pick.,  451; 
Berts  v.  Bagley,  12  Pick.,  572 ;  Boardman  v.  De  For- 
est, 5  Conn.,  I ;  Farmers',  etc..  Bank  v.  Smith,  6 
Wheat.,  131 :  Smith  v.  Mead.  3  Conn.,  253. 

On  general  subject  of  State  insolvent  laws,  their 
constitutionality  and  effect,  see  Van  Rangh  v.  Van 
Arsdaln,  3  Cai.,  154,  Hicks  v.  Brown,  12  Johns.,  142, 
notes. 
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prior  to  the  passing  of  that  Act,  which,  as  Impair- 
ing the  obligation  of  the  contract,  is  unconstitu- 
tional and  void. 

Citations— Act,  April  3,  1811 ;  4  Wheat.,  122 ;  1« 
Johns..  233. 

rpHE  plaintiff,  February  8,  1811,  obtained 
J-  judgment  in  this  court,  against  the  defend- 
ants, for  $8,033.19.  June  24,  181 1.  the  defend- 
ant,  Cebra,  was  regularly  discharged  by  the 
Recorder  of  N.  Y.,  under  the  Act  of  April  3, 
1811,  entitled,  "An  Act  for  the  Benefit  of  In- 
solvent Debtors  and  their  Creditors."  At  the 
time  when  the  debt  on  which  the  judgment 
was  obtained  was' contracted,  and  ever  since, 
the  plaintiff  and  defendants  have  beeu  resi- 
dtnits  in  N.  Y.  No  execution  was  issued  on 
the  judgment  until  some  time  in  April  last, 
when  the  plaintiff  caused  a  fieri  facias  to  be 
issued  against  the.goods  and  chattels, lands  and 
tenements  of  the  defendants. 

At  the  last  May  Term,  a  motion  was  made 
in  behalf  of  the  defendant  to  set  aside  the  ex- 
ecution. Similar  motions  were  made  in  other 
causes.  (See  Mather  v.  Bush,  16  Johns.,  233. 
254) 

Messrs.  D.  B.  Ogden  and  Wells  for  the  de- 
fendant. 

Mr.  T\A.  Emmet  for  the  plaintiff. 

Per  Curiam.  We  have  considered  this  case 
since  the  last  term.  As  the  contract  on  which 
the  judgment  was  founded  was  made  prior  to 
the  passing  of  the  Insolvent  Act  of  April  3, 
1811.  we  cannot  distinguish  it  from  the  case 
of  Sturges  v.  Crmcninxhield,  decided  by  the 
Supreme  Court  of  the  U.  S.  The  motion  to 
set  aside  the  execution  must,  therefore,  be 
denied.  Without  entering  into  a  further  dis- 
cussion of  the  question,  we  shall  content  our- 
selves with  referring  to  the  opinion  of  this 
court,  in  the  case  of  Mather  v.  Bush,  at  the 
last  term,  and  /with  expressing  our  regret  at 
the  injurious  consequences  which  must  result 
from  a  decision  which  we  have  been  com- 
pelled *to  pronounce,  in  obedience  to  [*1O9 
the  Constitution  of  the  U.  S.,  and  what  is  now 
the  law  of  the  laud. 

Motion  denied. 

Explained— 1  Cow.,  106. 

Cited  in— 19  Johns.,  153;  1  Cow.,  320 ;  27  N.  Y.,  445 ; 
3  Barb.,  449. 


CASE  OF  COSTS. 

A  QUESTION  was  submitted  to  the  consid- 
1JL  eration  of  the  court,  as  to  the  taxation  of 
Costs ;  where  a  suit  lias  been  brought  in  this 
court,  and  from  the  amount  recovered,  the 
plaintiff  is  entitled  only  to  the  costs  of  the 
Court  of  Common  Pleas,  whether,  under  the 
Act  of  April  21  (sess.  41,  ch.  259),  to  prevent 
abuses  in  the  practice  of  the  law,  and  to  reg- 
ulate costs  in  certain  cases,  the  amount  of  costa 
is  to  be  limited  to  the  sums  specified  in  the 
lOlh  section  of  the  Act. 

The  COURT  said  that  the  plaintiff  could  re- 
cover only  according  to  the  existing  rate  of 
costs  in  the  Court  of  Common  Pleas. 

JOHNS.  REP.,  17. 
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CURTISS  e.  LAWRENCE. 

Verdict  for  Greater  Amount  than  Claimed  in 
Declaration  —  Leave  to  Amend  Declaration 
Refused. 

Where  the  plaintiff,  in  an  action  of  slander,  laid 
his  damnges  at  $1,000,  and  the  jury  found  a  verdict 
for  the  plaintiff  for  $4,250,  the  court  refused  to  al- 
low the  declaration  to  be  amended,  by  increasing 
the  amount  of  damages  alleged. 


was  an  action  of-  slander,  and  the 
.       damages  were  laid  in  the  declaration  at 

$1,000.     The    jury  found  a  verdict  for  the 

plaintiff  for  $4,250. 
Mr.  Storrs,  for  the  plaintiff,  now  moved  for 

leave  to  amend  the  declaration,  by  increasing 

the  amount  of  damages  stated. 
Mr.  Davis,  contra. 

Per  Curiam.  The  plaintiff  may  state,  in  his 
declaration,  his  damages  to  any  amount  he 
pleases  ;  and  he  is  the  best  judge  of  them.  It 
would  be  error  to  enter  up  judgment  on  the 
verdict  as  it  stands,  and  the  plaintiff  cannot 
have  judgment,  unless  he  enters  a  remitlitur 
for  the  damages  over  and  above  the  amount 
laid  in  the  declaration.  We  have  no  power  to 
allow  the  amendment. 


Motion  denied. 

Cited  in— 5  Lans.,  i 
543. 


11  Hun,  296 ;  36  Super.  Ct., 


1 1 2*]    *  JACKSON,  ex  dem.  CLARK, 

0. 
BABCOCK. 

Ejectment — Assignee  of   Mortgage — Let   in    to 
Defend  as  Landlord. 

The  assignee  of  a  mortgage  may  be  let  in  to  de- 
fend in  an  action  of  ejectment,  as  landlord,  in  the 
place  of  the  tenant. 

Citation— Col.  Cas.,  56. 

THIS  was  an  action  of  ejectment,  in  which 
the  lessor  claimed  as  a  purchaser  of  the 
premises  in  question  under  a  judgment.     Ben- 
JOHNS.  REP.,  17.  N.  Y.  R.,  6.  20 


jamin  Ballow,  afterwards,  on  28th  August 
last,  purchased  a  mortgage  on  the  same  prem- 
ises, and  took  an  assignment  thereof,  and 
also  purchased  a  judgment  prior  to  that  under 
which  the  lessor  of  the  plaintiff  claimed  title. 

Mr.  J.  Lynch  now  moved  to  let  in  Ballow, 
as  defendant,  in  the  place  of  the  present  de- 
fendant. 

Mr.  Storrs,  contra. 

Per  Curiam.  It  was  decided  in  Wisner  v. 
Wilcocks,  Col.  Cas.,  56.  that  it  was  the  privity 
of  interest,  and  not  the  receiving  of  rents, 
which  was  the  true  test,  as  to  the  admission  of 
a  person  to  defend  as  landlord  ;  and  that  a 
mortgagee  out  of  possession  might  be  let  in  to 
defend,  in  an  action  of  ejectment  brought  to 
recover  the  premises.  There  is  the  same  con- 
nection between  the  assignee  of  the  mortgagee 
and  the  tenant,  as  between  the  mortgagee  him- 
self and  the  tenant.  We  see  no  reason,  there- 
fore, why  this  motion  ought  not  to  be  granted — 
so  far,  at  least,  as  to  let  in  Ballow,  as  land- 
lord, to  defend  on  the  usual  terms,  on  his  stip- 
ulating to  give  no  evidence  of  any  title  derived 
from  his  purchase  of  a  prior  judgment,  but 
of  the  title  only  acquired  under  the  mortgage. 

Rule  accordingly. 


*CONKEY  v.  HOPKINS.     [*113 

Subscription  to  Religious  Society  —  Judgment 
against  Subscriber  —  May  Maintain  Action 
against  Indemnitoi ,  without  Actual  Payment. 

The  plaintiff  subscribed  to  pay  to  the  trustees  of 
a  religious  society  a  certain  sum,  annually,  towards 
the  support  of  a  gospel  minister  in  that  society; 
and  the  defendant,  in  consideration  of  $25,  verbally 
agreed  to  indemnify  the  plaintiff  against  any  claim 
arising  from  his  subscription.  The  plaintiff,  being 
sued  for  his  subscription,  and  a  judgment  recovered 
against  him  for  $5.43,  brought  an  action  against  the 
defendant  for  damages.  Held  that  the  agreement 
was  valid,  and  not  within  the  Statute  of  Frauds, 
the  defendant  not  being  bound  to  the  trustees:  and 
that  the  contract  of  indemnity  being  broken  as 
soon  as  the  plaintiff  was  sued  on  his  subscription, 
the  plaintiff  might  maintain  an  action  against  the 
defendant  without  proving  an  actual  payment  of 
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the  money  recovered ;  as  the  judgment  against  him 
fixed  th*e  amount  he  was  eompellable  to  pay,  and 
was  the  proper  measure  of  damages  he  was  entitled 
to  recover  of  the  defendant. 

IN  ERROR,  on  certwrari  to  a  justice's  court. 
Hopkins  sued  Conkey,  in  the  court  be- 
low, for  damages  for  a  breach  of  contract. 
The  plaintiff  below  had  bound  himself  to  pay 
a  certain  sum.  annually,  to  the  trustees  of  the 
First  Presbyterian  Society  in  Mil  ford,  towards 
the  support  of  the  defendant  below  as  a  gospel 
minister  in  that  Society.  The  defendant,  then, 
for  the  consideration  of  $25,  verbally  agreed 
to  save  harmless,  and  indemnify  the  plaintiff 
against  all  claims  arising  from  his  subscription 
to  the  minister's  salary. 

The  trustees  of  the  society,  to  whom  the 
subscription  money  was  made  payable,  sued 
H.,  the  plaintiff  below,  on  his  subscription, 
and  recovered  judgment  against  him  for  $5.43. 
And  this  suit  was  brought  to  recover  dam- 
ages, on  the  ground  that  the  defendant  had 
not  saved  the  plaintiff  harmless,  nor  indemni- 
fied him  against  that  claim  of  the  trustees. 
The  justice  gave  judgment  for  the  plaintiff, 
for  the  like  sum  of  $5.43,  and  the  costs. 

Per  Curiam.  This  is  not  a  case  within  the 
Statute  requiring  a  note  in  writing,  to  charge 
one  person  with  the  debt  or  default  of  another; 
it  is  not  pretended  that  the  defendant  below 
was  bound  to  the  trustees.  It  is  equally  clear 
that  the  rule  of  damages  adopted  by  the  justice 
was  correct.  It  was  not  necessary  for  the 
plaintiff  to  prove  an  actual  payment  of  the 
money  by  him  to  the  trustees,  after  the  judg- 
ment. The  contract  of  indemnity  was  broken 
as  soon  as  the  plaintiff  was  sued  by  the 
trustees;  and  the  judgment  fixes,  definitively, 
the  amount  which  he  is  eompellable  to  pay. 
The  plaintiff  does  not  stand  in  the  character 
of  a  surety,  who  must  actually  pay  the  debt 
114*]  before  he  can  recover  *against  his 
principal.  We  are  of  opinion  that  the  judg- 
ment of  the  court  below  ought  to  be  affirmed. 

Judgment  affirmed. 

Cited  in— 5  Hill,  460 ;  16  Barb.,  649 ;  2  Rob.,  51. 


laintiff  the 
news 


CHASE  «.  DAY. 

Contracts — Distinction  between  tin  Original  Ab- 
solute Agreement  and  a  Collateral  one. 

Where  the  defendant  inquired  of  the  plainti 
terms  on  which  he  would  let  C.,  his  nephew,  a 
carrier,  have  newspapers  to  sell.  &c. :  and  on  being 
told  the  terms,  sttid  "if  my  nephew  calls  for  the 
papers,  I  will  be  responsible-for  the  .papers  he  shall 
take:"  it  was  held  that  this  was  an  original  and 
absolute  contract  on  the  part  of  the  defendant,  and 
not  a  collateral  agreement,  for  the  debt  or  default 
of  C.,  and  therefore  not  within  the  Statute  of 
Frauds. 

N  ERROR,  on  certiorari  to  a  justice's  court. 


I 


Day  brought  an  action  of  assumpsil  against 
Chase,  in  the  court  below,  for  newspapers  sold 
and  delivered  to  the  defendant  below,  who 

S leaded  non  asxumpxit.  It  was  proved  that 
anuary  1,  1816,  Chase  called  at  the  printing 
office  of  Da3r,  and  inquired  "  the  terms  on 
which  the  plaintiff  would  let  the  nephew  of 
the  defendant  have  newspapers  to  sell  and  dis- 
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tribute,  &c.,  as  a  news  carrier."  The  plaintiff 
stated  the  terms,  to  which  the  defendant  below 
replied,  "if  my  nephew  should  call  for  papers, 
I  will  be  responsible  for  the  papers  that  he 
shall  take."  The  nephew  of  the  defendant 
soon  afterwards  called  at  the  office  of  the 
plaintiff  for  newspapers,  and  said  "  that  his 
uncle,  the  defendant,  would  be  responsible  for 
papers  ;"  upon  which  the  plaintiff  furnished 
him  with  as  many  papers  as  he  wished  to  take, 
weekly,  for  about  five  months.  No  regular 
charge  was  made  by  the  plaintiff  in  his  books 
of  account  against  the  defendant  or  his 
nephew  ;  but  the  plaintiff  kept  a  written 
memorandum  of  the  number  of  papers  deliv- 
ered weekly  to  the  various  post-rjders,  and  the 
name  of  the  defendant's  nephew  appeared  in 
that  list,  as  one  of  the  post  riders,  to  whom  the 
papers  were  furnished  weekly. 

On  this  evidence,  the  justice  gave  judgment 
for  the  plaintiff  below  for  $25  and  costs. 

Per  Curiam.  Here  was  a  promise  to  pay  for 
the  papers  by  the  defendant  below,  before  they 
were  delivered  to  a  third  person  ;  and  the  only 
question  is,  whether  the  credit  was  given  orig- 
inally and  solely  to  the  defendant.  The  evi- 
dence *fairly  warrants  the  construe-  [*1.15 
tion  that  the  credit  was  so  given  ;  and  there- 
fore it  is  not  within  the  Statute  of  Frauds 
requiring  a  note  in  writing,  in  order  to  charge 
one  person  for  the  debt  or  default  of  another. 
This  was  never  the  debt  of  the  nephew.  His 
uncle  made  the  contract,  and  the  nephew, 
when  he  took  the  papers,  explained  that  his 
uncle  would  be  responsible  for  them.  It  was 
not  a  collateral  agreement,  but  an  original  and 
absolute  contract  on  the  part  of  the  defendant, 
for  the  price  of  the  papers  to  be  furnished  for 
the  use  of  his  nephew.  The  judgment  of  the 
court  below,  ought,  therefore,  to  be  affirmed. 

Judgment  affirmed. 

Cited  in— 14  Barb.,  571;  1  Sand.,  515;  5  Daly,  217  ; 
55  Wis.,  649 ;  41  Mich.,  122. 


*CRESSON  ET  AL.  v.  STOUT.      [*1 1 6 

Replevin — Fixtures  Sewed  from  Realty,  Liable 
to-7-Wkat  are— Levy  under  First  Execution 
Authorizes  Sheriff  to  Sell  under  Second — Sale 
at  Place  Distant  from  Properly,  Void. 

If  a  sheriff  makes  a  levy  on  goods  on  one  execu- 
tion, and  afterwards  a  second  execution  comes  to 
his  hands,  the  levy  is  sufficient  for  both,  and  he  may 
sell  the  goods  on  the  second  execution  as  well  as  on 
the  first. 

The  sale  of  goods  under  a  .fieri  facia*  ought  to  be 
at  the  place  where  the  goods  are  situated,  so  that 
they  may  be  specifically  seen  and  examined.  And 
where  a  sale  was  made  six  miles  distant  from  the 
goods,  it  was  held  irregular  and  void.  Selling  real 
and  personal  estate  or  chattels  together,  without 
any  discrimination,  is  irregular. 

Replevin  does  not  lie  for  things  fixed  to  the  free- 
hold :  but  if,  after  the  sheriff  has  levied  on  them, 
they  are  severed,  they  become  personal  property, 
and  mny  be  replevied. 

It  seems  that  machinery  for  spinning  flax  and 
tow,  and  carding  machines,  used  in  a  manufactory, 


NOTE. — Sale  on  execution— Sale  must  lie  in  place 
where  the  property  te.  Newman  v.  Hook,  37  Mo., 
207;  Smith  v.  Fritt,  1  Dev.  &  B.  (N.  C.)  L.,  241 ;  Mc- 
Neely  v.  Hart,  8  Ired.  (N.  C.)  L.,492;  Gilt  v.  Ander- 
son, 5  Humph.  (Tenn.)  577.  See,  however,  Bruce  v. 
Westervelt,  2  E.  D.  Smith,  440 ;  Sowers  v.  Vie,  14  Pa. 

JOHNS.  REP.,  17. 


1819 


CRESSON  ET  AL.  v.  STOUT. 


116 


and  which  were  attached  to  the  building1  by  an  up- 
right board  resting:  on  the  frames,  and  fastened  at 
the  ceiling,  and  by  clouts  nailed  to  the  floor  round 
the  feet  of  the  frames,  but  the  machines  or  frames 
thems  ?lves,  not  nailed  to  the  building-,  are  not  fix- 
tures, but  personal  property. 

Personal  property  is  bound  from  the    time  the 
execution  is  delivered  into  the  hands  of  the  sheriff. 

Citations-3  East,  38  ;  14  Johns.,  352:  1  Johns.  Cos., 
287  ;  1  Johns.  Ch..  502. 


was  an  action  of  replevin,  tried  before 
-L  Mr.  Juxtice  Van  Ness,  at  the  Rensselaer 
Circuit,  in  1818.  The  properly  for  which  the 
suit  was  brought  consisted  of  two  frames  for 
spinning  flax,  a  frame  for  spinning  tow,  and 
two  carding  machines,  and  was,  at  the  time  of 
the  commencement  of  the  action,  in  March, 
1817,  in  the  store  of  Jahez  Burrows,  in  Troy. 
The  plaintiffs  alleged  that  the  defendant  had 
taken  the  articles  from  their  possession  and 
factory  in  Schaghticoke,  in  Rensselaer  County. 

The  defendant,  pleaded  :  1.  Non  cepit.  2. 
Property  in  the  defendant. 

On  the  trial,  the  plaintiff  produced  a  mort 
gage  from  Josiah  Chapman  and  his  wife  to  the 

E  lain  tiffs,  dated  April  21,  1815,  for  a  piece  of 
ind  in  Schaghticoke,  "  together  with  the 
machinery  for  manufacturing  flax  and  hemp, 
and  for  spinning  the  same  with  thread  or  yarn. 
and  the  watercourse  thereunto  belonging." 
The  mortgage.was  registered  May  25,  1815.  It 
was  proved  that  the  frames  for  spinning  tow, 
and  the  two  carding  machines,  were  in  thefac- 
tory  at  the  date  of  the  mortgage  ;  but  that  the 
two  frames  for  spinning  flax  were  placed  in  the 
factory  in  August  or  September  following  by 
Chapman,  the  mortgagor  ;  and  that  they  were 
all  removed  by  the  defendant,  in  February, 
1817,  to  Burrows'  store  in  Troy.  That  on  the 
30th  of  September,  1816,  the  mortgagor  deliv- 
ered to  the  plaintiffs,  the  mortgagees,  posses- 
sion of  the  factory  and  all  the  machinery  and 
articles  then  in  it,  comprising  the  articles  in 
question,  and  as  the  witness  understood,  as 
security  for  the  mortgage  debts.  The  plaintiffs 
immediately  put  a  tenant  into  possession  of  the 
factory  ana  machinery,  who  left  the  premises 
1  17*]  *in  October  ;  and  the  witness,  with  his 
leave,  went  into  possession,  but  paid  no  rent, 
and  held  the  premises  at  the  will  of  the  plaint- 
iffs. On  the  13th  of  November,  the  defendant 
told  the  witness  that  he  had  bought  the  prop- 
erty and  machinery  at  the  sheriff's  sale,  and 
that  the  witness  must,  take  a  lease  of  it,  which 
he  did.  The  carding  machines  were  fastened 
to  the  floor  with  wooden  pins,  and  the  frames 
for  spinning  flax  and  tow  were  fastened  by 
upright  pieces,  extending  to  the  upper  floor  : 
and  cleats  were  nailed  to  the  floor  round  the 
feet:  but  neither  of  them  were  nailed  to  the 
building,  and  might  be  raised  and  removed  by 
a  strong  man. 


The  plaintiffs  having  rested  their  cause,  the 
defendant's  counsel  moved  for  a  nonsuit, 
because  the  property  was  taken  from  the  pos- 
session of  the  tenant,  not  from  that  of  the 
plaintiff;  and  because  the  machinery,  being 
fixed  to  the  freehold,  was  real  estate,  and  not 
the  subject  of  replevin  ;  but  the  judge  denied 
the  motion. 

Horace  Turner,  a  witness  for  the  defendant, 
testified  that  he  was  the  undcr-sheriff,  and  that 
there  were  several  executions  against  Chap- 
man, under  one  of  which,  in  favor  of  Hud- 
son, tested  August,  1816,  and  issued  September 
24,  on  a  judgment  docketed  September  20r 
1816,  the  factory  and  machinery  were  taken  ; 
and  he  sold  the  real  estate,  as  well  as  the  ma- 
chinery, at  Troy,  six  miles  distant  from  the 
factory.  He  put  up  for  sale  the  machinery  as 
chattels  real,  with  the  factory,  &c..  and  the 
defendant  became  the  purchaser.  The  execu- 
tion was  at  the  time  in  the  hands  of  Brockway, 
another  deputy-sheriff.  Two  prior  executions 
were  in  the  hands  of  the  sheriff,  one  July  30, 
and  the  other  September  17,  1816.  which,  the 
under-sheriff  stated,  were  satisfied  out  of  the 
other  personal  property  sold.  The  money 
received  from  the  sale  of  the  factory  and 
machinery  was  paid  into  the  hands  of  Brock- 
way,  on  the  execution  he  held,  and  he  gave 
the  deed  to  the  purchaser.  This  deed,  which 
was,  produced,  was  dated  November  13,  1816, 
for  the  consideration  of  $5.  The  witness 
stated  that  he  and  Brockway  acted  together,  as 
to  the  sale  of  Chapman's  property  ;  that  he  did 
not  know  on  which  of  the  executions  he  made 
the  levy  on  the  property  in  the  factory.  He 
merely  made  an  inventory;  he  did  [*118 
not  remove  the  machinery  from  the  factory  ; 
nor  did  he,  until  after  the  sale,  lock  it  up. 
That  at  the  sale  at  Troy  it  was  agreed  between 
Hudson  and  Stout  that  if  Stout  would  not  bid 
against  Hudson  when  a  stoneware  factory  was 
put  up  for  sale,  that  Hudson  would  not  bid 
against  Stout  when  the  factory  and  machinery 
in  question  were  put  up.  Hudson,  who  was 
sworn  as  a  witness  for  the  defendant,  .said  he 
recollected  no  such  agreement  with  the  de- 
fendant ;  that  he  did  not  know  that  the  fac- 
tory and  machinery  were  to  be  sold  under  his 
execution  ;  and  that,  as  there  was  a  dispute 
j  about  the  property,  he  refused  to  bid  upon  it. 

Tillman,  a  witness  for  the  defendant,  testi- 
fied that  the  property  was  sold  at  Stout's 
request,  and  the  witness  advised  Hudson  to 
put  it  up,  and  it  was  sold  subject,  to  the  mort- 
gage ;  he  also  confirmed  the  evidence  of  the 
deputy-sheriff  as  to  the  agreement  between 
Hudson  and  the  defendant  not  to  bid  against 
each  other. 

Brockway,  the  deputy  sheriff,  said  that  he 
advertised  the  sale  of  the  factorv  and  machin- 


St.,  99 ;  Drake  v.  Mooney,  31  Vt.,  617.  Compare,  also, 
Crandall  v.  Blen,  13  Cat.,  15 :  Hazzard  v.  Burton,  4 
Harr.  (Del.),  63;  Linnendoll  v.  Doe,  14  Johns.,  333; 
Sheldon  v.  Sopw,  14  Johns.,  353. 

Fi.rturec.  "  Machines  and  the  like  which  may  be 
used  in  any  other  building  as  well  as  that  in  which 
they  are  placed,  such  as  carding  machines  in  a  fac- 
tory, are  ordinarilv  deemed  to  be  personal  chattels, 
though  fastened  s -curely  to  the  fn-ehold.  if  the 
Bame  can  be  removed  without  material  injury  to 
the  f re  jhold.  (Gale  v.  Ward,  14  Mass.,  353 :  Swift  v. 
Thompson,  9Conn..63;  Vanderpool  v.  Van  Allen, 
10  Barb.,  157).  It  is  stated  as  a  rule  of  law  in  respect 
to  mills  and  manufactories,  that,  in  the  absence  of 
agreement  and  custom,  anything  that  can  be  re- 
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moved  without  essential  injury  to  itself  or  the  free- 
hold is  a  chatti-1  between  a  purchaser  of  the  realty 
and  a  mortgagee  of  the  personalty."  1  Wash.  Heal 
Prop.,  35  (*  8),  citing,  also.  Wade  v.  Johnson,  35  Ga., 
331 ;  Walker  v.  Sherman.  30  Wend..  636,  657 :  Walms- 
ley  v.  Milne,  7C.  B.  N.  S.  115:  Hill  v.  Sewald,  53  Pa. 
St.,  374 ;  Hill  v.  Wentworth,  28  Vt.,  436;  Voorhees  v. 
McGinnis,  48  N.  Y.,  283;  Sweetzer  v.  Jones.  35  Vt.. 
317 :  Fullam  v.  Stearns.  30  Vt.,  443 :  Richardson  v. 
Copeland,  6  Gray,  536 ;  Linton  v.  Wilson,  1  Kerr,  N. 
B.,  333. 

:kx  to  whether  levji  under  one  execution  suffices  for 
another  execution  subsequently  issu  -d.  see  Van 
Winkle  v.  Udall,  1  Hill,  559;  Peck  v.  Tiffany,  2  N. 
Y..  451. 
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ery ;  that  he  levied  on  the  property  of  Chap- 
man in  Troy,  but  not  on  the  factory  and  ma- 
chinery ;  that  he  and  Turner,  the  other  depu- 
ty-sheriff, acted  jointly  and  in  concert  as  to 
the  executions  in  their* hands,  respectively. 

The  machinery  was  proved  to  be  worth 
about  $4.500. 

The  judge  directed  the  jury  to  pass  upon 
two  questions  of  fact :  1.  Whether  Hudson 
and  Stout  agreed  not  to  bid  against  each  other, 
as  testified  by  Turner  ;  and  2,  as  to  the  value 
of  the  machinery.  The  jury  said  that  they 
found  that  there  was  no  such  agreement  be- 
tween Hudson  and  the  defendant,  as  had  been 
stated  by  Turner ;  and  that  the  value  of  the 
machinery  was  $2,500  when  it  was  replevied. 
The  parties  thereupon  agreed  to  take  a  verdict 
for  the  $3, 500, subject  to  the  opinion  of  the  court 
on  the  whole  case  and  the  finding  of  the  jury. 

Mr.  Mitthill,  for  the  plaintiffs,  contended  : 
l.-That  the  plaintiffs  had  shown  a  right  of 
property  in  the  machinery  under  the  mort- 
gage. Though  the  machinery  was  not  nailed 
to  the  freehold,  yet  it  was  essential  to  the  pur- 
1 1 J)*]  poses  of  the  *factory,  and  was  so  far 
attached  to  it  as  was  necessary  for  the  use  of 
the  manufactory,  which  could  not  be  enjoyed 
without  it.  In  Heermance  v.  Vertvty,  6  Johns., 
5,  the  court  inclined  to  consider  a  bark  mill  as 
personal  property  ;  and  in  Elwes  v.  Maw,  3 
East,  38,  all  the  cases  and  authorities  on  this 
subject  are  so  fully  stated  and  examined,  that 
it  is  barely  necessary  to  refer  to  that  case. 
Whether  the  machinery  is  to  be  regarded  as 
real  or  personal  property,  it  equally  belongs  to 
the  plaintiffs.  If  it  was  real  property,  it  passed 
under  the  mortgage  :  if  personal  property,  it 
was  transferred,  by  delivery  to  the  plaintiffs, 
before  the  sale  under  the  execution. 

2.  The  plaintiffs  showed  a  sufficient  posses- 
sion,- and  a  taking  out  of  their  possession,  to 
maintain  this  action.  A  constructive  posses- 
sion is  sufficient  in  trover,  which  is  analogous 
to  replevin.  (Bristol  v.  Burt,  254,  and  8/iottoell 
v.  Few,  1  Johns.,  302.)  Replevin  lies  for 
any  tortious  or  unlawful  taking  of  goods. 
(Pangburn  v.  Patridge,  7  Johns.,  140.)  Again; 
Trask  and  Wilcox,  as  tenants-  at  will  of  the 
plaintiffs,  were  in  the  actual  possession  of  the 
property ;  and  which  must,  therefore,  be 
deemed  the  possession  of  the  plaintiffs.  A 
constructive  possession  of  personal  property  is 
sufficient  to  enable  the  plaintiff  to  maintain 
trespass.  (Putnam  v.  Wiley,  8  Johns. ,  432 ; 
Campbell  v.  Arnold,  1  Johns.,  511.)  A  con- 
structive possession  is  a  right  of  present  pos- 
session. (1  T.  R.,  480  ;  4  T.  R.,  489  ;  7  T.  R.. 
9.)  A  felonious  taking  from  a  person  in  the 
constructive  possession  of  a  chattel  is  larceny. 
(1  Hawk.,  35,  136,  note;  Kelyng,  81,  82; 
Cowp.,  294,  296;  Leach's  cases,  242,  349.) 
Having  the  goods  is  sufficient  evidence  of  the 
taking,  in  replevin.  ( Walton  v.  Kerxop,  2 
Wils.,  355.)  There  was,  therefore,  sufficient 
evidence  to  authorize  the  jury  to  find  a  taking, 
on  the  issue  of  non  cepit.  (1  Chit.  PI.,  159.) 

But  it  will  be  said  that  replevin  will  not  lie 
for  anything  fixed  to  the  freehold.  (Niblet  v. 
Smith,  4T/R.,  504.)  True,  if  the  thing  is  a 
fixture  at  the  time  the  action  is  brought ;  but 
if  it  is  then  severed  from  the  freehold,  it 
becomes  a  personal  chattel,  and  replevin  lies. 
If  a  stranger  cut  down  a  timber  tree,  during  a 

308 


term,  the  lessor  may  maintain  *trover  (*12O 
for  it  against  him.  (Berry  v.  Heard,  Cro.  Car., 
242.)  This  doctrine  was  recognized  in  Gordon 
v.  Harper,  7  T.  R.,  13,  per  Lawrence,  J. 

Again  ;  it  will  be  said  that  the  right  of  the 
plaintiff  was  devested  by  the  sheriff's  sale.  If 
the  property  was  personal,  the  sale  was  void, 
being  six  miles  distant  from  the  place  where 
the  property  was,  and  not  in  the  possession  or 
view  of  the  sheriff.  (Sheldon,  v.  Soper,  14. 
Johns.,  352  ;  2  Johns.  Ch.,  312,  313.)  The 
sheriff  never  did,  in  fact,  levy  on  this  property 
under  the  execution  on  which  it  was  sold. 

Further  ;  the  sale  was  fraudulent  and  collu- 
sive. 

Mr.  Marcy,  contra,  insisted  that  the  machin- 
ery was  so  attached  to  the  freehold  as  to 
become  realty.  The  general  rule  of  law  is, 
that  whatever  is  fixed  to  the  freehold,  becomes 
part  of  it,  and  cannot  be  taken  away.  It  is 
true  that  exceptions  to  this  rule  have,  of  Jate 
years,  been  made,  as  between  landlord  and 
tenant,  and  in  favor  of  trade  (Bull.  N.  P.,  34  ; 
Woodf.  Tenant's  Law,  280,  288);  but  the 
policy  which  has  given  rise  to  these  exceptions 
does  not  apply  to  the  present  case.  The 
ancient  rule  still  exists,  as  it  does  between  heir 
and  executor,  and  is  to  be  applied.  In  Heer- 
mance v.  Vernoy,  the  bark  mill  was  excepted 
at  the  time  the  freehold  was  sold  ;  besides,  the 
court  did  u6t  think  it  necessary  to  decide  the 
general  question  as  to  its  being  a  fixture.  If, 
then,  the  machinery  is  to  be  deemed  real  prop- 
erty, replevin  will  not  lie.  (1  Chit.  PI.,  157.) 
But  this  action  is  said  to  be  analogous  to 
trover.  A  tortious  taking  is  necessary  to 
maintain  replevin,  which  is  much  more  an  al- 
osrous  to  trespass  than  trover.  Now,  trespass 
will  not  lie,  in  regard  to  real  property,  unless 
the  plaintiff  is  in  the  actual  possession  at  the 
time  the  injury  was  committed.  There  is  no 
constructive  possession  in  such  case.  (1  Chit. 
PI.,  177.) 

Again  ;  the  plaintiff  cannot  set  up  a  title' to 
this  property  under  the  mortgage,  in  order  to 
defeat  the  sale  under  the  execution,  for,  in 
respect  to  the  judgment  creditors,  it  was  fraud- 
ulent. The  surrender  or  delivery  of  the  prop- 
erty by  Chapman  was  fraudulent,  as  against 
those  creditors  who  had  *issued  exe-  [*  1  2 1 
cations.  His  interest  or  equity  of  redemption 
might  be  sold  under  the  executions  in  the 
hands  of  the  sheriff.  He  had  nothing,  then, 
to  deliver  up  to  the  plaintiffs. 

To  support  the  action  of  replevin,  there 
must  be  a  taking  of  the  goods  out  of  the  pos- 
session of  the  plaintiff.  (Shannon  v.  Shannon, 
1  Sen.  &  Lef.,  324;  7  Johns.,  140.)  It  must 
be  a  real,  not  an  equivocal  possession. 

As  to  the  objection  to  the  mode  of  sale  under 
the  execution.  If  it  was  real  property,  it  was 
not  necessary  that  the  sale  should  be  on  the 
spot  ;  and  if  it  was  personal,  considering  its 
nature  and  situation,  and  the  levy  made,  it 
was  not  requisite  that  it  should  be  removed  to 
Troy,  and  be  present  at  the  time  of  sale.  After 
the  sale  of  land  under  an  execution,  the  de- 
fendant in  the  execution  becomes  qna*i  a  ten- 
ant at  will  of  the  purchaser.  (Jack-wn  v. 
Sternberg,  1  Johns.  Cas.,  153 ;  3  Cai.,  188.) 

PLATT,  J.,  delivered  the  opinion  of  the 
court : 

JOHNS.  REP,,  17. 


1819 


JACKSON,  EX  DEM.,  v.  HIXOK. 


121 


If  the  articles  of  machinery  in  question  be 
regarded  as  real  estate,  then,  undoubtedly,  the 
plaintiffs,  as  mortgagees  in  possession,  before 
the  sale,  had  a  rightful  possession ;  and  the 
defendant,  as  purchaser  under  a  junior  judg- 
ment, had  no  right  to  take  the  machinery 
away.  By  the  severance,  the  machinery  be- 
came the  personal  property  of  the  plaintiffs, 
who  owned  the  realty  from  which  it  was 
severed  ;  it  is,  therefore,  a  proper  subject  of 
replevin,  though  it  may  have  been  part  of  the 
freehold  when  it  was  sold  by  the  sheriff. 

Upon  examination  of  the  authorities,  so 
fully  collected  and  so  well  summed  up  by  Lord 
Ellenborough,  in  the  case  of  Elices  v.  Maw,  3 
East,  2S,  I  am  of  opinion  that  the  spinning 
frames  and  carding  machines,  situated  as  they 
were,  are  personal  property  ;  if  so,  then  the 
two  frames  for  spinning  flax,  which  were  not 
included  in  the  mortgage,  were  bound  by  the 
execution  which  was  delivered  to  the  sheriff, 
four  days  before  they  were  delivered  and 
pledged  to  the  plaintiffs,  as  security  for  their 
debt.  The  levy  of  the  execution  was  suffi- 
cient. After  having  levied  on  goods  with  one 
fieri  fatias,  if  the  sheriff  receives  a  second  fi. 
fa.,  the  first  levy  is  sufficient  for  both  exe- 
cutions. 

1 22*J  *But  I  incline  to  the  opinion  that  the 
sale  on  tlie  fieri  fitcias  was  irregular  and  void  ; 
because  the  sheriff  sold  the  machinery  at 
Troy,  six  miles  distant  from  the  place  where 
the  property  was  at  the  time  ;  and  because  he 
sold  the  factory  and  machinery  jointly  to- 
gether, without  any  discrimination.  In 'Shel- 
don v.  Soper,  14  Johns.,  352,  the  court  said  : 
"  The  sheriff  did  not  even  know  the  goods,  or 
pretend  to  sell  them  specifically,  and  to  sanc- 
tion such  sales  would  open  a  .door  to  innu- 
merable frauds."  The  same  general  principle, 
in  order  "  to  guard  against  fraud,  and  to  pre- 
serve fairness  and  integrity  at  public  auc- 
tions," was  laid  down  in  regard  to  the  sales  of 
real  property  by  vague  and  general  descrip- 
tion, in  the'cas'e  of  Jackson,  d.,  v.  Striker,  1 
Johns.  Cas.,  287.  See,  also,  Wood*  v.  Monell, 
1  Johns.  Ch.,  502. 

Independently  of  the  latter  objection  to  the 
sheriff's  sale,  the  plaintiffs  would  be  entitled 
to  recover  for  the  one  frame  for  spinning  tow, 
and  the  two  carding  machines,  the  title  to 
which  was  vested  in  them  long  prior  to  the 
judgment  of  Hudson  against  Chapman,  wheth- 
er it  be  regarded  as  real  or  personal  estate  ; 
and  on  the  ground  of  the  objection  to  the 
mode  of  sale  under  the  execution,  I  think  the 
defendant  acquired  no  right  to  the  two  frames 
for  spinning  flax.  The  court  are,  therefore, 
of  opinion  that  the  plaintiffs  are  entitled  to 
judgment  for  the  whole  machinery,  accord- 
ing to  the  verdict. 

Judgment  for  the  plaintiffs. 

Sheriff's  zale,  validity.  Cited  in— 19  Johns..  348 ;  4 
Dcnio,  174;  1  N.  Y..  25,  36;  £5  N.  Y..  310;  3  T.  &  C., 
212  ;  4  T.  &  C.,  623 ;  38  Super.,  126 ;  2  E.  D.  Smith,  4U3. 

Seizure  under  ftr»t  execution,  inures  to  benefit  nf 
te^owl.  Cited -in— 4  Hill,  160;  16  Hun.  165;  1  Barb.. 
646 ;  41  Barb.,  198 ;  5  Abb.  Pr.,  475 ;  8  W.  Dig.,  26 ;  1 
Bank.  Ucg.,  600  ;  2  Ben.,  433  :  39  Mo.,  49. 

Fixture*.  Cited  in— 5  Cow..  328 ;  7  Cow.,  321 ;  20 
Wend., 639 ;  18  N.  Y.,  34  ;  53  N.  Y.,  433  ;  11  Barb..  57  : 
3  Mason,  467;  14  Allen,  139;  115  Mass.,  158;  53  Mo., 
429. 

Pottscsftvm  alone  gives  right  of  action  for  trespass. 
Cited  in— 12  Wend.,  32;  ION.,  Y.,577;  39N.  J.  L..337. 
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V. 

HIXON.- 

Ejectment  —  For    Dower  —  Admeasurement  of 
Dower — Concluxice  until  Reverted. 

Where,  on  application  to  the  surrogate,  dower 
has  been  duly  admeaured  and  assigned,  pursuant 
to  the  Statute-  (1  N.  K.  L.,  60,  sess.  10,  ch.  168),  and 
there  has  been  no  appeal  or  review  of  the  proceed- 
ings, the  admeasurement,  until  reversed,  is  con- 
clusive, in  an  action  of  ejectment  broutfht  by  the 
widow,  as  to  the  part  she  is  entitled  to  recover. 

Citations-1  N.  R.  L.,  60,  sess.  10,  ch.168 ;  10  Johns., 
368;  9  Johns.,  245. 

'T'HIS  was  an  action  of  ejectment  brought  to 
-L  recover  lands  assigned  to  the  lessor  of  the 
plaintiff  for  her  dower,  as  the  widow  of  Ben- 
jamin Depuy,  Jr.,  deceased,  by  admeasurers 
of  dower,  appointed  for  that  purpose,  by  the 
surrogate  of  Ulster-County,  upon  the  petition 
of  the  widow.  The  cause  was  tried  at  the 
Ulster  Circuit,  in  November,  1818,  before  Mr. 
Justir-e  Yates. 

The  counsel  for  the  plaintiff  offered  in  evi- 
dence the  proceedings  before  the  surrogate, 
and  the  report  and  admeasurement  of  the  com- 
missioners, which  evidence  was  objected  to  by 
the  defendant's  counsel  ;  because,  by  the 
order  of  the  surrogate,  it  appeared  that  the 
husbaud  did  not  die  seised,  and  the  return  of 
the  admeasurers  did  not  show  that  they  had 
awarded  the  dower  according  to  the  situation 
and  value  of  the  land  at  the  time  of  alienation. 
But  the  objection  was  overruled  by  the  judge. 

The  plaintiff's  counsel  then  read  a  notice 
served  on  the  defendant's  attorney,  in  the 
afternoon  preceding  the  trial,  to  produce  at 
the  trial  a  deed  from  Cornelius  Bruyu  to  Ben- 
jamin Depuy,  Jr.,  in  fee,  for  a  certain  farm 
and  tract  of  woodland,  now  possessed  by  the 
defendant  ;  and  also,  a  deed  from  Benjamin 
Depuy,  Jr.,  to  Cornelius  Bruyn,  for  the  same 
lands,  and  called  on  the  defendant  to  produce 
the  deeds,  which  not  being  done,  the  plaintiff 
proceeded  to  give  parol  evidence  of  their  exe- 
cution and  contents,  which  was  objected  to, 
under  the  circumstances,  but  the  objection 
was  overruled  by  the  judge.  Two  witnesses 
testified  that  they  were  present  at  the  exe- 
cution of  the  deed  of  the  premises,  about  the 
year  1783,  from  Cornelius  Bruyn  to  Benjamin 
Depuy,  Jr.,  in  fee,  and  subscribed  their 
names  as  witnesses  to  the  deed.  That  Ben- 
jamin Depuy,  Jr.,  continued  in  possession,  as 
owner  in  fee,  of  the  premises  so  conveyed,  a 
number  of  years ;  and  that,  after  he  became 
so  seised,  he  married  the  lessor  of  the  plaint- 
iff. That  a  mortgage  was  executed,  at  the 
same  time,  by  Depuy  to  Bruyn,  to  secure  the 
purchase  *money  ;  and  that  Depuy,  [*124 
afterwards,  reconveyed  the  premises  to  Bruyn, 
and  lived  a  few  years  on  the  premises,  as  his 
tenant  ;  and.the  same  have,  by  several  menne 
conveyances,  become  the  property  of  the  de- 
fendant. The  admeasurers  testified  that  they 
surveyed  the  land  and  premises,  and  estimated 
the  value  according  to  its  situation  at  the  time 
it  was  owned  by  Benjamin  Depuy,  Jr. 

From  the  proceedings  before  the  surrogate, 
it  appeared  that,  on  the  petition  of  the  widow, 
he  granted  an  order  to  three  freeholders,  as 
admeasurers,  &c.,  "to  lay  off,  as  speedily  as 
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may  be,  one  third  part  of  the  lands  and  tene- 
ments mentioned  in  the  petition  of  the  said  C. 
M.,  and  as  for  hen  dower,  so  as  the  same  lands 
were  possessed  by  the  said  B.  D.  during  the 
coverture,"  &c. 

The  report  of  the  admeasurers  stated  that 
the  premises  consisted  of  a  house,  barn  and 
garden,  and  a  piece  of  land,  which  they  des- 
cribed by  metes  and  bounds,  and  of  which 
they  allotted  to  the  widow  lots  1,  2,  3,  4,  5 
and  6,  as  marked  on  a  man  annexed  to  their 
report,  and  which  were  particularly  bounded 
and  described.  And  they  admeasured  and 
allotted  to  the  window  sixteen  feet  and  a  half 
of  the  west  end  of  the  barn  and  stables,  six 
and  a  half  feet  at  the  east  end  of  the  dwelling- 
house  of  the  defendant,  with  that  part  of  the 
cellar  underneath  the  same,  and  that  part  of 
the  garret  above  the  same,  witli  the  privilege 
of  the  stairway  into  the  garret  and  cellar,  in 
common  with  the  defendant ;  also,  the  use  of 
a  spring  of  water  and  the  footpath  leading 
thereto,  and  the  privilege  of  the  road  to  the 
barn  and  the  path  to  the  garden,  and  of  a 
road  over  the  land  of  the  defendants  to  th.e 
lots  so  allotted  to  the  widow. 

A  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court  on  a  case 
made. 

Mr.  Foot,  for  the  plaintiff,  contended  :  1. 
That  the  parol  evidence  of  the  deeds,  under 
the  circumstances  of  the  case,  was  properly 
received. 

2.  The  dower  having,  in  this  case,  been 
duly  laid  off  by  the  admeasurers,  pursuant  to 
the  Statute -(sess.  10,  ch.  168,  sec.  3  ;  1  N.  R. 
L.,  60,  61),  and  no  appeal  having  been  made 
125*]  *from  the  proceedings  by  the  surro- 
gate (sec.  10)  it  is  conclusive. 

Mr.  Sudnm,  contra.  The  return  of  the  ad- 
measurers of  dower  did  not  correspond  with 
the  order  of  the  surrogate.  It  does  not  appear 
that  the  husband  died  seised  of  the  premises, 
nor  that  they  made  their  estimation  or  ad- 
measurement according  to  the  value  of  the 
land,  at  the  time  of  alienation.  (Dorchester  v. 
Coventry,  11  Johns.,  510.)  The  admeasurers 
are  required  by  the  Act  (sec.  6)- to  make  a  full 
and  ample  report  of  their  proceedings  to  the 
surrogate,  who  is  to  enter  the  same  as  matter 
of  record  in  his  office.  It  is  an  ex  parte  pro- 
ceeding under  the  Statute,  and  the  widow  pro- 
ceeds at  her  peril. 

The  defendant  may  object  that  the  dower 
has  not  been  assigned  according  to  the  value 
of  the  land  at  the  time  of  alienation.  The 
commissioners  have  no  power  to  call  a  jury, 
and  if  the  objection  cannot  be  heard,  the 
party  is  deprived  of  the  risht  of  having  the 
fact  tried  by  a  jury.  (2  Johns.,  484.)  'The 
widow,  in  this  case,  has  waited  fourteen  or 
fifteen  years- after  the  death  of  her  husband, 
before  she  makes  any  application  for  dower. 
It  is  true  that  the  'Statute  gives  a  right  of 
appeal  to  this  court,  from  the  proceedings 
before  the  surrogate;  but  then  the  matter  is 
heard  on  affidavit,  and  is  to  be  tried  by  affi- 
davit, not  by  a  jury.  (Case  of  Walkins,  9 
Johns. ,245  ;  Gardinierv.  Spikeman,  10  Johns., 
368.) 

Again  ;  the  party  is  not  bound  to  appear  be- 
fore the  commissioners  ;  ard  if  he  should 
appear,  and  inform  them  that  he  had  wit- 
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nesses  ready  to  prove  the  facts  stated,  he 
would  be  told  that  the  commissioners  had  no 
power  to  examine  witnesses. 

Mr.  Foot,  in  reply.  We  did  not  rely  on  the 
proceedings  before  the  surrogate  as  evidence 
of  title;  but  produced  the  deeds,  or  evidence 
of  their  contents,  which  proved  the  seisin  of 
the  husband  of  the  lessor.  We  referred  to 
the  proceedings  merely  to  show  the  extent  to 
which  the  plaintiff  was  entitled  to  recover. 
The  proceedings  before  the  commissioners  are 
not  ex-parte  ;  notice  of  the  application  to  the 
surrogate  *must  be  given  to  the  adverse  [*  1 2<i 
party  ^  (Riithbun  v.  Miller,  6  Johns.,  281.) 
The  Statute  has  authorized  a  particular  mode 
of  ascertaining  dower  otherwise  than  by  a 
jury. 

Per  Curiam.  The  plaintiff  proved  that  the 
lessor  was  entitled  to  dower,  as  the  widow  of 
Benjamin  Depuy.  Jr.,  and  that  the  admeasur- 
ers, by  their  report,  filed  in  the  surrogate's 
office,  had  assigned  to  her  the  lands.  &c.,  now 
claimed,  by  certain  metes  and  bounds.  The 
defense  consisted  of  exceptions  to  the  proceed- 
ings and  report  of  the  admeasurers  ;  because 
they  had  not  pursued  the  order  of  the  surro- 
gate ;  and  because  they  had  assigned  accord- 
ing to  the  value  of  the  land  at  the  time  of  the 
death  of  the  husband,  when  they  ought  to 
have  taken  its  value  at  the  time  of  its  aliena- 
tion by  him. 

By  "the  10th  section  of  the  Statute,  the 
Supreme  Court  are  authorized  to  "  review  the 
procpedings.  and  do  therein  what  shall  be 
just,"  provided  the  party  aggrieved,  within 
thirty  days  after  filing  the  report  of  the  ad- 
measurers, gives  notice,  in  writing,  of  the 
causes  of  complaint,  and  of  his  intention  to 
apply  to  this  court  for  relief  ;  and  then,  "  the 
question  of  seisin,  and  any  other  question 
which  may  arise,  may  be  tried  by  a  jury,  or 
on  a  feigned' issue,  or  in  some  other  mode 
which  the  court  may  prescribe."  (10  Johns., 
368;  9  Johns.,  245.) 

Here  has  been  no  appeal  or  review ;  and 
until  the  admeasurement  is  reversed,  it  must 
be  conclusive,  in  an  action  of  ejectment,  as 
to  the  part  belonging  to  the  widow.  We  are 
of  opinion,  therefore,  that  the  plaintiff  is  enti- 
tled to  judgment. 

Judgment  for  the  plaintiff. 

Cited  in— 20  Johns.,  412;  5  Cow.,  170,  302:  6  Cow., 
317 ;  7  Cow.,  288  ;  9  Wend,,  310;  1  Barb.,  407. 


*HUBBARD  v.  MACE.     [*127 

Arrest  by  Slieriff — Entrance  at  Niyht  by  Open 
Buck  Door — Breaking  Inner  Door — Arrest 
Lawful. 

When  the  front  door  of  defendant's  house  was 
generally  kept  fastened,  and  the  usual  entrance 
was  through  the  back  door,  and  the  sheriff,  having 
entered  by  the  back  door,  while  it  was  open,  in  the 
nijrht,  broke  opon  the  door  of  an  inner  room  in 
which  the  defendant  was  with  his  family,  and  ar- 
rested him,  the  arrest  was  held  lawful. 

Citation— Cow  p.,  1. 

MR.  STORKS,  for  the  defendant,  moved  to 
set  aside  the  capias  ad  resp.  issued  in  this 
cause,  and  all   proceedings  thereon.     It  ap- 
peared, from  the  affidavits  which  were  read, 
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that  the  deputy -sheriff  arrested  the  defendant, 
about  2  o'clock  A.  M.,  in  his  house.  The 
front  door  of  the  defendant's  liouse  was  fast- 
ened, and  was  not  used  for  the  purpose  of 
entrance.  The  defendant  had  let  part  of  the 
house  to  a  tenant,  and  the  only  passage  to  that 
part  of  the  house  occupied  by  the  defendant 
was  through  the  back  door  into  the  kitchen, 
which  communicated  by  a  door  to  the  adjoin- 
ing room,  and  through  that  to  the  room  occu- 
pied by  the  defendant.  The  back  door  was 
open  when  the  deputy-sheriff  entered  the 
house,  and  the  inner  doors  were  not  locked  or 
fastened  ;  but  as  soon  as  the  deputy  raised  the 
latch  of  the  door  of  the  defendant's  room,  the 
defendant  held  the  door  fast,  so  that  the  dep- 
uty-sheriff could  not  enter  until  he  procured 
assistance  and  forced  the  door  open,  when  he 
made  the  arrest. 

Mr.  J.  Lynch,  contra. 

Per  Curiam.  If  the  fact  that  the  outer  door 
had  been  broken  open  had  been  clearly  shown, 
we  should  have  had  no  difficulty  in  granting 
the  application.  It  appears,  however,  that 
the  usual  access  to  the  inner  rooms  was  through 
the  back  door  and  kitchen,  which  were  open  ; 
and  that  the  deputy-sheriff  used  no  more  force 
than  was  necessary  to  break  open  the  door  of 
the  room  occupied  by  the  defendant.  The 
motion  must  be  denied.  (Cowp.  1.)  . 

Motion  denied. 


128*J  *HARTWELL  ET  AL.  v.  BISSELL. 

Execution — Levy  on  Growing  Grain — Same 
Grain  afterwards  Sold  by  Collector  for  Taxes 
— Troter. 

Rye,  growing  in  a  field,  was  levied  on  by  the  sheriff 
under  a  ft  fa.,  but  not  sold :  and  a  collector  of  taxes, 
by  virtue  of  a  warrant  against  the  defendant,  af  ter- 
warils,  distrained  upon  and  sold  the  same  field  of 
rye  fora  tax.  Held  that  after  the  levy  by  the  sher- 
iff, under  the  execution,  the  rye  was  in  the  custody 
of  the  law ;  so  that  the  collector  had  no  right,  after- 
wards, to  sell  it ;  and  that  the  purchaser  under  him 
could  not  maintain  trover  against  the  purchaser 
under  the  sheriff,  who,  in  harvest  time,  cut  and  car- 
ried away  the  rye. 

Citations-2  N.  R.  L.,  512,  sess.  36,  ch.  52. 

IN  ERROR,  on  certiorari  to  a  justice's  court. 
Bissell  brought  an  action  of  trover  against 
Hartwnll  and  others,  for  a  quantity  of  rye  in 
the  sheaf.  It  was  proved  that  the  collector 
of  taxes,  by  virtue  of  a  warrant  from  the 
supervisors  of  the  county,  for  the  collection 
of  a  tax  against  L.  B.  (brother  of  the  plaintiff 
below),  amounting  to  $3.87,  on  January  26, 
1818,  sold  a  field  of  rye,  of  about  five  acres,  to 
the  plaintiff ;  and  that  the  defendant,  when 
the  rye  was  ripe,  at  harvest,  took  and  con- 
verted it  to  his  own  use.  The  defendant  jus- 
tified under  a  judgment,  unA  fieri  facia*  issued 
thereon  against  L.  B.  The  execution  was  de- 
livered to  the  sheriff  on  December  6,  1817, 
and  he  levied  on  the  same  field  of  rye,  on  Jan- 
uary 12,  1818,  by  going  to  the  house  of  L.  B. 
{who  was  absent),  and  informing  his  wife  that 
he  had  levied  on  the  field  of  rye.  The  sheriff 
sold  the  rye  on  the  execution,  after  the  dis- 
tress and  sale  by  the  collector  ;  but  the  execu- 
tion was  delivered  to  the  sheriff,  and  the  levy 
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made  by  him,  before  the  warrant  issued  to  the 
collector.  The  cause  was  tried  by  a  jury,  who 
found  a  verdict  for  the  plaintiff,  on  which  the 
justice  gave  judgment. 

Per  Curiam.  By  the  9th  section  of  the 
"  Act  for  the  Assessment  and  Collection  of 
Taxes"  (2  N.  R.  L.,  512.  sess.  36,  ch.  52),  the 
collector  is  "authorized  and  required,  in  case 
of  refusal  or  neglect  to  pay  the  taxes,  to  levy 
the  same  by  distress,  and  sale  of  the  goods  and 
chattels  of  the  person  who  ought  to  pay  the 
same,  or  of  any  goods  or  chattels  in  his  or  her 
possession."  The  rye,  having  been  levied 
upon  by  the  sheriff,  under  the  ft.  fa.,  though  it 
was  not  then  sold,  was  in  the  custody  of  the 
law,  and  not  in  the  possession  of  L.  B.  The 
collector,  therefore,  had  no  right  to  sell  it.  and 
the  purchaser  under  him  acquired  no  title. 
We  are  of  opinion  that  the  judgment  of  the 
court  below  ought  to  be  reversed. 


Cited  in— 19  Johns.,  348;  16  Wend.,  351 ;  1  Den.,  554 ; 
17  Hun,  32. 


*JOHNSON  v.  PARMELY.     [*129 

Reference  of  Cause  not  Rfferrible  Under  Statute 
— Court  will  not  Control  Practice  in. 

Where  a  cause  is  not  referrible  under  the  Statute, 
it  involving  no  matter  of  account  between  the  par- 
ties, the  court  will  not  exercise  any  control  over  the 
proceedings,  or  interfere  to  set  aside  the  report  of 
the  referees,  though  they  may  have  admitted  illegal 
or  improper  evidence :  and  the  submission  or  rule 
of  reference,  has,  by  consent  of  the  parties,  after 
issue  joined  in  the  cause,  been  entered  in  the  book 
of  common  rules. 

Citation— 1  Johns.,  315,  492. 

MOTION  to  set  aside  a  report  of  referees. 
It  was  in  an  action  of  trover  for  a  horse 
and  two  cows.  After  the  cause  was  at  issue, 
the  parties  entered  a  rule  of  reference,  by  con- 
sent, in  the  book  of  common  rules,  in  the 
clerk's  office.  The  report  and  affidavits  were 
submitted  to  the  court  without  argument. 

Per  Curiam.  The  affidavits  show  several 
incorrect  decisions  on  the  part  of  the  referees, 
as  to  the  admissibility  of  evidence  ;  but  we 
cannot  interfere  to  set  aside  the  report,  which 
was  in  favor  of  the  plaintiff,  because  it  is  not 
a  case  referrible  under  the  statute.  There  is 
no  pretense  of  any  matter  of  account  between 
the  parties,  in  any  manner  connected  with  the 
claim  or  defense.  This  court  will  not,  there- 
fore, exercise  any  summary  control  over  the 
proceedings.  It  is  to  be  regarded  as  a  mere 
arbitration,  subject  to  the  general  law  of  arbit- 
rament and  awards.  The  entry  of  the  sub- 
mission in  the  book  of  common  rules  makes 
no  difference.  The  motion  of  the  defendant 
must  be  denied,  with  costs.  (Miller  v.  Vavglian, 
1  Johns.,  315;  Stevenson  v.  Beecker,  1  Johns., 
492.) 

Motion  denied. 

Cited  in— 9  Wend.,  480;  13  Wend.,  295:  19  Wend., 
22.  Ill;  3  Rob.,  705. 

NOTE.— Reference  of  cause,  not  refr,rril>U  under 
statute,  by  consent.  See  Yates  v.  Russell,  po*>t,  461. 
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13O*]         RAWSON  c.  ADAMS. 

Contract  of  Guaranty — Receipt  Prima  Facie 
Evidence  of  Delivery  of  Goods— Construction  of 
Act  to  Extend  Jurisdiction  of  Justices  of  Peace 
— Return — Evidence  of,  what. 

A  justice's  Teturn  on  a  certiorari  Is  conclusive 
evidence  of  the  facts  stated.  But  where  a  cause  is 
removed  from  a  justice's  court,  by  appeal,  to  a 
Court  of  Common  Pleas,  pursuant  to  the  "  Act  to 
Extend  the  Jurisdiction  of  Justices  of  the  Peace," 
passed  April  10,  1818  (sess.  41,  ch.  94),  the  return  of 
the  justice  is  conclusive  only  as  to  those  particulars 
which,  by  the  18th  section  of  the  Statute,  he  is  re- 
quired to  return,  to  wit :  "  the  title  of  the  cause ; 
the  demands  of  the  parties ;  the  issue  joined ;  the 
names  of  the  witnesses,  if  any ;  the  names  of  the 
jur  its"  &«•  It  cannot  be  received  as  evidence  on 
the  trial  before  a  jury  in  the  Court  of  Common 
Pleas,  of  any  other  facts.  But  where  the  justice,  in 
his  return,  further  stated  that  the  parties  before 
him  mutually  admitted  certain  facts,  which  he  spec- 
ified :  it  was  held  that  these  admissions  might  be 
considered  as  embraced  in  the  words  of  the  Act  re- 
quiring him  to  state  "the  demands  of  the  parties 
and  the  issue  joined  ; "  and  that  the  return,  so  far, 
was  admissible  evidence. 

Where  the  defendant  gave  a  written  order  on  the 
plaintiff,  in  favor  of  S.,  stating  that  S.  wished  to 
trade  with  the  plaintiff  for  hides,  to  the  amount  of 
$80  or  $100,  and  that  the  defendant  would  be  re- 
sponsible for  the  engagements  of  S.;  and  S.  indorsed 
on  the  order  a  receipt  for  the  hides,  "  to  the  amount 
of  $100,"  &c.:  held  that  the  receipt  so  indorsed  was 
prima  facie  evidence  of  the  delivery  of  the  hides 
pursuant  to  the  order. 

Citation— Act,  sess.  41,  ch.  94,  sees.  18, 19. 

IN  ERROR,  to  the  Court  of  Common  Pleas 
of  Rensselaer  County. 

Rawson  sued  Adams  before  a  justice  of  the 
peace,  and  obtained  a  verdict  and  judgment 
for  $50  damages.  On  appeal,  the  cause  was 
removed  to  the  Common  Pleas  ;  and  the  jus- 
tice returned  that  the  action  before  him  was  in 
aysumpsit  upon  an  order,  in  the  following 
words  :  "  Mr.  Rawson,  Sir  :  If  Mr.  Simeon 
Smith  wishes  to  trade  with  you  for  some  hides 
to  the  amount  of  $80  or  $100,  I  will  be  answer- 
able for  hts  engagements.  February  10,  1814. 
JAMES  ADAMS." 

On  the  order,  there  was  a  receipt,  in  the 
words  following:  "Received,  Lansinburgh, 
10th  of  February.  1814,  of  Mr.  Keating  Raw- 
sou,  hides  to  the  amount  of  one  hundred  dol- 
lars, with  interest  from  date,  payable  on  the 
1st  of  October,  1814.  I  hold  myself,  with 
James  Adams,  for  this  amount.  10th  of  Feb- 
ruary, 1814.  SIMEON  SMITH." 

The  justice's  return  further  stated  that  "the 
parties  then  admitted  before  me  the  following 
facts  :  the  defendant  admitted  the  making  of 
the  writing  by  him,  and  the  delivery  of  the 
hides,  as  specified  in  the  receipt  indorsed  there- 
on ;  plaintiff  admitted  that  Simeon  Smith  was 
then  insolvent." 

Upon  the  trial  in  the  Common  Pleas,  the 
plaintiff  offered  in  evidence  the  return  of  the 
justice,  to  prove  the  facts  according  to  the 
above  admissions.  The  counsel  for  the  defend- 
ant objected,  and  upon  the  question  the  court 
below  were  equally  divided  :  and  the  plaint- 
131*]  iff's  counsel  read  the  *return  to  the 
jury.  The  plaintiff's  counsel  then  called  Har- 
man  Adams  (a  witness  mentioned  in  the  re- 
turn), who  proved  the  signature  of  the  defend- 
ant to  the  order,  which  was  then  read  to  the 
jury.  The  plaintiff's  counsel  then  offered  to 
prove,  by  the  same  witness,  the  signature  of 
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Simeon  Smith  to  the  receipt  upon  the  back  of 
the  order  (as  set  forth  in  the  return),  as  evi- 
dence of  the  delivery  of  the  hides  ;  which  evi- 
dence was  objected  to  by  the  defendant's 
counsel,  as  incompetent  to  prove  the  delivery. 
Upon  this  question  the  court  were  also  equally 
divided  ;  and  the  receipt  (being  so  proved)  was 
read  to  the  jury.  The  defendant's  counsel 
then  moved  for  a  nonsuit :  and  it  was  granted, 
with  costs. 

The  writ  of  error  was  brought  to  reverse  the 
judgment  of  nonsuit. 

The  cause  was  submitted  to  the  court  with- 
out argument. 

PLA.TT,  J.,  delivered  the  opinion  of  the 
court: 

The  court  below  erred  in  granting  a  nonsuit. 
The  receipt  of  Simeon  Smith  was  undoubtedly 
competent  evidence  to  prove  the  delivery  of 
the  hides  to  him,  in  compliance  with  the  order 
of  the  defendant.  He  was,  for  that  purpose, 
the  agent  of  the  defendant  ;  and  the  receipt  of 
the  agent  was  the  act  of  the  principal.  The 
order  to  deliver  included  an  authority  to  re- 
ceive. Proof  of  the  signature  of  Smith  to  the 
receipt  on  the  back  of  the  order,  ought,  there- 
fore, to  have  been  allowed,  as  prima  facie  evi- 
dence of  the  delivery  of  the  hides. 

Whether  the  Court  of  Common  Pleas  also 
erred  in  not  excluding  the  justice's  return,  as 
to  the  admissions  of  the  parties  before  him,  is 
a  question  involving  the  construction  of  the 
late  "  Act  (passed  April  10,  1818)  to  Extend 
the  Jurisdiction  of  Justices  of  the  Peace  " 
(sess.  41,  ch.  94)  ;  and  calls  for  our  exposition 
of  that  Statute. 

A  return  by  a  justice,  on  certiorari,  is  always 
to  be  received  by  this  court  as  incontrovertibly 
true  ;  and  it  is  the  only  evidence  which  we  can 
hear  in  affirming  or  reversing  the  judgment ; 
but  the  object  and  design  of  removing  the 
cause  from  the  justice  to  the  Common  Pleas, 
on  appeal,  is  entirely  different.  It  is,  in  fact, 
granting  a  new  trial,  upon  the  same  issue,  in  a 
higher  court.  The  same  witnesses  *mayl*  132 
be  examined  over  again  ;  and  the  parties  are 
put  to  the  proof  of  the  facts  upon  the  merits, 
as  though  there  had  been  no  previous  trial 
before  the  justice.  His  return,  therefore,  is 
no  evidence  of  facts  to  the  jury,  on  an  appeal. 

By  the  18th  section  of  the  "Act  to  Extend 
the  Jurisdiction  of  Justices  of  the  Peace,"  the 
justice  is  directed,  in  caseof  appeal,  to  "make 
a  return  to  the  Court  of  Common  Pleas  of  the 
proceedings  before  him,  in  which  return  it 
shall  be  the  duty  of  the  justice  to  state  the 
title  of  the  cause,  the  demands  of  the  parties, 
the  issue  joined,  U>e  names  of  all  the  witnesses 
sworn  and  examined,  and  the  names  of  any 
witnesses,  if  any  were  offered  and  rejected  ; 
the  names  of  the  jury,  if  the  trial  was  by  jury, 
and  the  verdict  and  judgment  rendered  in  the 
cause." 

From  this,  it  seems  that  the  justice's  return 
was  designed  merely  to  give  jurisdiction  to  the 
Common  Pleas,  under  the  Statute,  and  was 
intended  for  the  information  and  guidance  of 
that  court,  and  not  as  evidence  to  the  jury.  It 
was  to  enable  the  Court  of  Common  Pleas,  to 
confine  the  parties  to  the  same  issue  ;  to  pre- 
vent the  admission  of  witnesses  not  offered  in 
the  court  below ;  and  to  ascertain  the  jurors 
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who  had  tried  the  cause  before,  so  as  to  afford 
a  certain  ground  of  challenge.  As  to  all  these 
particulars,  the  justice's  return  is  to  he  regarded 
as  conclusive  evidence  to  the  Court  of  Com- 
mon Pleas ;  hut  any  other  recital  of  facts  in 
the  return  is  impertinent  and  useless. 

The  19th  section  of  the  Act  expressly  de- 
clares that  the  Court  of  Common  Pleas  "  shall 
proceed  and  give  judgment  according  as  the 
very  right  of  the  case  shall  appear,  without 
any  regard  to  the  previous  trial  had  thereon." 

But  in  this  case,  we  incline  to  the  opinion 
that  the  admissions  of  the  parties,  as  stated  in 
the  justice's  return,  may  properly  be  consid- 
ered as  embraced  in  the  words  of  the  Act. 
which  require  the  justice  to  "state  the  demands 
of  the  parties,  and  the  issue  joined,"  &c. ;  and 
in  that  view  alone  was  it  proper  to  receive  that 
part  of  the  return  as  evidence  in  the  Court  of 
Common  Pleas. 

We  are.  therefore,  of  opinion  that  the  judg- 
ment of  nonsuit  ought  to  be  reversed. 

Judgment  reversed. 

Cited  in— 18  Johns.,  389;  17  Wend.,  507:  20  Wend., 
625 ;  5  Hill,  268 ;  21  N.  Y.,  251 ;  6  Hun,  626 ;  13  Hun, 
300. 


133*]    *EGGLESTON  v.  SMILEY. 

Relationship  between  Plaintiff  and  Justice — Be' 
tween  Plaintiff  and  Juror —  Waiver  of  Objec~ 
tion. 

Where  a  cause  was  tried  by  a  jury,  before  a  jus- 
tice, who  was  half  uncle  to  the  plaintiff's  wife,  the 
relationship  was  held  too  remote  to  disqualify  him 
from  actinar. 

The  relationship,  to  amount  to  a  disqualification, 
must  he  so  near  as  to  afford,  of  itself,  evidence  of 
partiality  and  fraud. 

Though  one  of  the  jurors  who  tried  the  cause  was 
related  to  the  plaintiff,  yet.  if  he  was  not  challenged 
at  the  trial,  the  objection  cannot  be  afterwards 
made ;  there  appearing  to  be  no  unfairness  in  the 
trial. 

Citation— 13  Johns.,  191. 

N  ERROR,  on  certiorari  to  a  justice's  court. 
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Smiley  sued  Eggleston  in  the  court  below, 
and  recovered  a  judgment  against  him.  The 
justice,  and  one  of  the  jurors  who  tried  the 
cause,  were  half  uncles  of  the  plaintiff's  wife  ; 
and  the  only  questions,  on  the  return  to  the 
certiorari,  were,  whether  the  justice,  on  account 
of  his  relationship  to  the  plaintiff,  was  dis- 
qualified to  act  as  judge  in  the  cause ;  and 
whether  the  juror,  who  was  not  challenged  at 
the  trial,  was  not  subject  to  the  same  excep- 
tion. 

Per  Gurinm.  There  is  nothing  in  the  return 
that  affords  the  least  color  for  any  pretense  of 
unfairness  or  injustice  in  the  proceedings  be- 
fore the  justice. 

In  the  case  of  Pierce  v.  Sheldon,  13  Johns., 
191,  the  justice  was  the  father-in-law  of  the 
plaintiff;  and  the  court  said  it  was,  perhaps, 
questionable,  whether  he  was  not,  on  the 
ground  of  that  relationship,  disqualified  to  try 
the  cause.  It  was  remarked  that  "  the  gross 
indecency  of  an  exercise  of  his  judicial  power 
in  such  a  case  would  induce  the  court  to  scru- 
tinize his  proceedings  with  a  jealous  eye."  In 
that  case,  the  cause  was  tried  by  the  justice, 
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alone,  who  gave  judgment  in  favor  of  his  son- 
in-law.  In  the  present  case,  there  was  a  trial 
by  jury.  Besides,  the  affinity  was  very  remote. 
We  think  the  objection  to  the  justice  is  not 
well  founded.  To  disqualify  him  from  trying 
a  cause,  the  relationship  must  be  so  near  as  to 
amount,  of  itself,  to  evidence  of  partiality  and 
fraud.  The  objection  to  the  juror,  even  if  it 
had  been  sufficient  at  the  trial,  is  now  too  late 
to  be  made  here.  The  judgment  ought,  there- 
fore, to  be  affirmed. 

Judgment  affirmed. 

Cited  in-5  N.  Y.,  534:  77  N.  Y.,  112;  28  Barb.,  504  ; 
7  How.  Pr.,  165;  51  How.  Pr.,  452;  15  Abb.  N.  S.,221 : 
113  Mass.,  298. 


*BEEKMAN  v.  HALE.        [*134 

Distinction  betioeen   Guaranty  and  Offer  of—- 
Notice of  Acceptance  of  Offer,  Necessary. 

The  defendant,  on  October  B,  1815,  wrote  to  the 
plaintiff,  to  whom  J.  H.  and  his  partner  L.  were 
indebted,  asfollows:  "You  will  get  judgmentagainst 
J.  ;  as  it  is  hard  for  J.  to  pay  it  from  his  own  pocket. 
I  wish  you  to  show  him  some  lenity,  as  much  as  you 
think  proper  for  the  collection  of  it  from  L.,  and  I 
will,  if  you  please,  stand  responsible  for  the  pay- 
ment of  it  at  the  time  you  and  J.  may  agree  on." 
On  the  same  day,  the  balance  due  the  plaintiff  from 
J.  H.  &  L.,  was  liquidated,  and  J.  H.  gave  his  note  to 
the  plaintiff  for  the  balance,  payable  with  interest, 
on  October  1,  1816.  A  suit  was  commenced  by  the 
plaintiff  on  this  note,  and  judgment  recovered 
against  J.  H.  in  October,  1817,  and  the  execution 
issued  thereon  returned  mdla  timia.  But  it  did  not 
appear  that  any  notice  had  been  given  to  the  defend- 
ant that  he  was  considered  as  guaranty,  or  of  the 
non-payment  of  the  debt  by  J.  H.,  until  January, 
1818.  Held  that  the  defendant's  letter  to  the  plaint- 
iff was  not  an  absolute  guaranty  ;  but  an  offer  or 
proposition  to  become  guaranty,  if  the  plaintiff 
would  forbear,  and  give  J.  H.  time  for  payment  ; 
and  that  the  defendant  ought,  therefore,  to  have 
had  notice  from  the  plaintiff  that  he  accepted  the 
guaranty;  and  no  such  notice  being  given  until 
more  than  two  years  after  the  defendant's  letter 
was  written,  and  when  J.  H.  and  his  partner  had 
become  insolvent,  it  was  held  that  the  defendant 
was  not  liable. 

Citations—  16  Johns.,  67:  1  M.  &  Selw.,  557;  7 
Cr.,  91. 


was  an  action  of  assumpsit,  tried  at  the 
J-  Albany  Circuit,  in  Oct.,  1818,  before  Mr. 
Justice  Spencer. 

The  first  count  in  the  declaration  stated  that 
the  plaintiff  and  Walsh  were  partners  in  trade, 
in  Oct.,  1815,  under  the  firm  of  Dudley  Walsh 
&  Co.,  and  that  Joshua  Lovejoy  and  James 
Hale  were  also  partners  in  trade,  under  the 
firm  of  Lovejoy  &  Hale,  and  were  indebted  to 
D.  W.  &  Co.,  in  the  sum  of  $1,234.08  ;  that, 
in  consideration  of  the  premises,  and  that  D. 
W.  &  Co.  ,  at  the  special  instance  and  request 
of  the  defendant,  would  forbear,  and  give  lime 
to  the  said  L.  &  J.,for  the  payment  of  the  said 
sum  of  money,  as  much  as  they,  the  said  D. 
W.  &  Co.,  should  agree  with  the  said  James 
Hale,  he,  the  defendant,  then  and  there,  under- 
took, and  faithfully  promised  the  said  D.  W. 
&  Co.,  to  pay  to  them  the  said  sum  of  money, 
&c.  ;  and  the  plaintiffs  averred,  that,  confiding 
in  the  said  promise,  &c.,  they  did  agree  with 
the  said  James  Hale  to  forbear,  and  give  time 
of  payment  to  the  said  L.  &  J.,  until  Oct.  1, 
1816,  and  did  actually  forbear,  and  give  time 


NOTE.— Offer  of  guaranty— Acceptance  necessary 
when.    See  Stafford  v.  Low,  16  Johns.,  67,  note. 
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to,the  said  L.  &  H... until  Oct.  1,  1816,  and  of 
which  the  defendant  had  notice,  &c.,  and 
thereby  became  liable.  The  second  count 
stated  that  the  plaintiffs  and  D.  W.  being 
partners,  &c.,  and  L.  &  H.  being  indebted  to 
them,  in  the  sum  of,  &c.,in  consideration  I  hat 
the  said  D.  W.  &  Co.  would  forbear,  and  give 
time  to  the  said  L.  &  H.  until  Oct.  1,  1816,  the 
defendant  undertook  and  promised  to  pay  the 
said  D.  W.  &  Co.  the  said  sum  of  money,  on 
Oct.  1,  1816;  and  averred  that  the  plaintiff 
and  his  partner,  confiding  in  the  said  promise, 
135*]  &c.,  did  forbear,  and  give  time  *to  the 
said  L.  &  H.,  until  Oct.  I,  1816,  of  which  the 
defendant  had  notice,  and  according  to  the 
tenor  and  effect  of  his  promise  and  undertak- 
ing, became  liable  to  pay,  &c.  The  third 
count  was  similar  to  the  second,  omitting  only 
the  name  of  Lovejoy,  throughout.  The  decla- 
ration, also,  contained  counts  for  goods  sold 
and  delivered,  and  the  usual  money  counts. 

At  the  trial,  the  following  letter  was  given 
in  evidence :  "  Albany,  3d  of  October,  1815. 
Dear  Sir  :  My  brother  wishing  me  to  call  on 
you,  I  am  sorry  I  could  not  have  seen  you 
about  the  demand  you  have  against  James  and 
Lovejoy.  You  will  get  judgment  against  James; 
as  it  is  hard  for  James  to  pay  it  from  his  own 
pocket.  I  wish  you  to  show  him  some  lenity, 
as  much  as  you  think  proper,  for  the  collection 
of  it  from  Mr.  Lovejoy,  and  I  will,  if  you 
please,  stand  responsible  for  the  payment  of  it, 
at  the  time  you  and  James  may  agree  on. 
Yours,  &c.,  E.  Hale."  "To  Dudley  Walsh, 
Esq."  It  was  admitted  that  Joshua  Lovejoy 
and  James  Hale  were  partners  at  the  time  and 
before  and  since. 

A  clerk  of  D.  W.  &  Co.  testified  that  Oct.  3, 
1815,  a  note  was  taken  by  D.  W.  &  Co.  for  the 
b.ilancc  of  account  then  due  to  them  from  L. 
&  H.,  which  note  was  as  follows  :  "On  the 
first  day  of  Oct.  next,  we  promise  to  pay  to  the 
order  of  Dudley  Walsh  &  Co.,  twelve  hundred 
and  thirty-four  dollars  and  eight  cents,  with 
interest,  value  received.  Albany,  3d  of  Oct., 
1815,  as  witness  my  hand  and  seal,  James  Hale 
&  Co.  (L.  S.)  $1,234^.  Witness,  D.  Winne." 
That  the  time  of  payment  was  extended  in 
consequence  of  the  written  assumption  of  some 
third  person  to  see  the  debt  paid,  but  who 
such  person  was  the  witness  did  not  know. 

The  following  letter  from  the  defendant  was 
given  iu  evidence :  "Dear  Sir  :  Mr.  Elijah 
Kisley,  of  Fredonia,  County  of  Chautauqua, 
who  is  a  partner  of  James  Hale,  wrote  me  that 
he  would  secure  the  demand  in  favor  of  D. 
Walsh  &  Co..  against  James  Hale,  to  be  paid 
in  a  reasonable  time.  If  you  can  send  the 
demand  to  some  person  in  Fredonia,  to  settle, 
I  have  no  doubt  but  good  land  security  may 
be  had  from  Mr.  Risley.  for  the  payment  of 
this  debt.  Under  all  circumstances,  probably, 
13(>*J(his  would  be  the  best  arrangement  *lhat 
could  be  made,  and  believe  Mr.  Beekman 
would  have  no  objections  to  such  an  arrange- 
ment, as  it  appears  to  be  a  reasonable  one,  par- 
ticularly as  things  are  situated.  Canandaigua, 
10th  of  Feb.,  18 •  8.  Yours,  respectfully,  E. 
Hale."  To  "Abraham  Van  Vechten.  Esq., 
Albany."  It  was  proved  that  this  letter"  was 
received  by  Mr.  Van  Vechten,  in  answer  to 
one  written  to  the  defendant  Jan.  21,  1818,  as 
follows  :  "Sir:  An  execution  has  been  issued 
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to  the  sheriff  of  Niagara,  upon  a  judgment  ob- 
tained against  your  brother  James,  in  favor  of 
H.  Beekman,  survivor  of  D.  Walsh  &  Co.,  for 
a  demand  which  you  have  guarantied  the  pay- 
ment of.  The  sheriff  informs  me  that  your 
brother  has  no  property,  and  I  have  understood 
that  he  has  conveyed  property  to  you  lo  cover 
the  above  amongst  other  debts.  It  is  the  wish 
of  Mr.  Beekman  to  close  the  business  of  D. 
Walsh  &  Co.,  without  delay.  With  that  view, 
I  am  directed  to  require  payment  on  your  guar- 
anty. Will  you  write  me  when  you  can 
do  it  ?  Albany.  Jan.  26,  1818.  Abraham  Van 
Vechten."  "  To  Mr.  E.  Hale.  Canaudaigua, 
Ontario  County."  A  witness  for  the  plaintiff 
testified  that  in  Sept.,  1818,  he  had  a  conver- 
sation with  the  defendant,  in  relation  to  the 
above  suit,  in  which  the  defendant  stated  that 
he  supposed  Dudley  Walsh,  deceased,  had 
indulged  his,  the  defendant's  brother,  James 
Hale,  in  the  payment  of  a  debt  he  owed  to  D. 
Walsh  &  Co.,  in  consequence  of  a  letter  which 
he,  the  defendant,  had  written  to  the  said  D. 
W.,  in  the  beginning  of  Oct.,  1815  ;  and  the 
defendant  said  that  he  was  sorry  that  Mr. 
Beekman  had  not  called  on  his  (the  defendant's) 
brother  sooner,  or  notified  him,  the  defend- 
ant, that  the  debt  was  not  paid,  or  words  to 
that  effect ;  and  that  now  he,  the  defendant, 
would  have  to  lose  it,  if  the  plaintiff  recovered 
against  him,  as  his  brother  was  considered  as 
worth  nothing.  The  plaintiff  gave  in  evidence 
the  record  of  a  judgment,  filed  Oct.,  23,  1817, 
in  favor  of  the  plaintiff,  against  Jarnes  Hale, 
for  $1,411.56  damages,  and  $67.01  costs,  from 
which  it  appeared  that  the  suit  was  brought 
and  judgment  recovered  upon  the  sealed  note, 
above  mentioned,  and  the  capias  was  returned 
in  May,  1817.  A  fieri  faciaa,  tested  Oct.  24, 
1817,  was  *issued  on  the  said  judgment,  [*1J57 
directed  to  the  sheriff  of  Niagara,  and  which 
was  returned  in  January  following,  nulla  bona. 

A  verdict  was  taken,  by  consent,  for  the 
plaintiff  for  $1.565.04,  the  amount  of  the  debt 
with  the  interest  and  costs  of  the  judgment 
against  James  Hale,  subject  to  the  opinion  of 
the  court  on  a  case  containing  the  facts  above 
stated. 

Mr.  Loucks,  for  the  plaintiff,  contended  that 
the  defendant's  letter  of  Oct.  3,  1815,  was  an 
actual  and  valid  agreement  in  writing,  to  be 
responsible  for  his  brother's  debt.  The  con- 
sideration of  forbearance  was  expressed  in  the 
letter.  The  defendant,  moreover,  has  admit- 
ted his  guaranty,  anil  the  forbearance  shown 
to  his  brother,  and  acknowledged  his  liability 
for  the  debt.  The  case  of  Leonard  v.  Giddingx, 
9  Johns. ,  355,  and  The  People  v.  Bcrncr,  13 
Johns.,  383.  show  the  principles  on  which 
this  action  is  maintainable.  The  case  of  Kip 
v.  Brif/ham,  7  Johns,,  168,  show  that  the 
plaintiff  was  entitled  to  recover  the  costs  of 
the  judgment  against  James  Hale,  in  addition 
to  the  original  debt  and  interest. 

Mr.   Parker,  contra,    insisted: 

1.  That  the  evidence  did  not  support  any  of 
the  counts  in  the  declaration.  Where  a  promise 
is  executory,  the  whole  consideration  must  be 
stated,  and  with  great  precision  and  certainty. 
(1  Chit,  PI.,  297;  2  Bos.  &  P.,  116.  120;  Cro. 
Eliz.,  79;  6  East,  5(58;  Bull.  N.  P.,  147.)  Where 
there  is  a  collateral  undertakingfor  another  sub- 
sequent to  the  original  debt,  some  further  con- 
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sideration  must  be  shown.  (Leonard  v.  Vre- 
denburgh,  8  Johns.,  29,  39.)  Here  the  forbear- 
ance was  to  J.  H.,  not  to  L.  &  H.  It  was  not 
a  concurrent  promise;  where  one  promise  is 
the  consideration  of  another,  they  must  be 
concurrent  as  to  time.  (12  Johns.,  190,  391.) 

Again;  the  promise  was  not  absolute,  but 
conditional.  It  was  a  proposition  to  the  plaint- 
iff. 

2.  If  the  plaintiff  accepted  the  promise,  he 
ought  to  show  that  he  has  used  due  diligence 
138*]  to  obtain  the  money  from  *J.  H.  He 
ought,  also,  to  have  given  seasonable  notice 
to  the  defendant,  of  the  non-payment  by  J.  H. 
(2  Johns.  Cas.,  410;  3  Johns..  230,  234;  7 
Johns.,  340;  10  Johns.,  587;  4  Ves.,  Jr.,  833.) 

Mr.  Van  Ve>?tten,  in  reply,  said  that  the  dec- 
laration was  in  conformity  to  the  defendant's 
undertaking.  The  third  count  omitted  the 
name  of  Lovejoy.  One  or  other  of  the  counts 
must  be  sufficient.  No  notice  of  the  non- 
payment of  the  debt  was  necessary  (1  Saund., 
116);  but  if  it  was,  a  sufficient  notice  has  been 
shown. 

SPEXCER,  Gh.  J.,  delivered  the  opinion  of 
the  court : 

I  do  not  perceive  how  this  case  can  be  dis- 
tinguished from  that  of  Stafford  v.  Low,  16 
Johns.,  67.  The  alleged  guaranty  here  is: 
"I  wish  you  to  show  him  (James  Hale)  some 
lenity,  as  much  as  you  think  proper,  for  the 
collection  of  it  from  Mr.  Lovejoy,  and  I  will, 
if  you  please,  stand  responsible  for  the  pay- 
ment, at  the  time  you  and  James  may  agree 
on."  The  letter  from  which  this  extract  is 
taken  bears  date  of  Oct.  3,  1815,  at  which 
time  J.  H.  &  J.  L.  were  partners  in  trade.  The 
letter  is  directed  to  Dudley  Walsh,  then  a 
partner  with  the  plaintiff.  The  declaration 
states  that  when  this  letter  was  written  by  the 
defendant,  L.  &  H.  were  then  indebted  to  the 
firm  of  B.  &  W.  $1,234.08,  the  sum  sought  to 
be  recovered;  and  the  consideration  of  the 
defendant's 'promise  is  a  forbearance,  and  giv- 
ing time  to  L.  &  H.,  for  the  payment  of  their 
debt,  at  the  defendant's  instance  and  request, 
until  Oct.  1, 1816,  and  it  avers  that  the  defend- 
ant had  notice  thereof.  It  appears  that  on 
Oct.  3,  1815,  the  date  of  the  defendant's  letter, 
a  sealed  note  was  given  by  Hale  or  Lovejoy 
for  the  balance  due  the  plaintiffs  payable  the 
first  of  Oct.  thereafter,  in  consequence,  I 
admit,  of  the  defendant's  letter.  It  appears, 
that  in  Sept.  preceeding  the  trial,  thedefenrlaht 
said,  he  supposed  Mr.  Walsh  had  indulged  his 
brother  James,  in  the  payment  of  a  debt  he 
owed  W.  &  B.  in  consequence  of  a  letter  he 
had  written  Walsh  in  the  beginning  of  Oct., 
1815;  that  he  was  sorry  that  Mr.  Beekman  had 
not  called  on  his  brother  sooner,  or  notified  him 
1#J)*]  *that  the  debt  was  not  paid;  and  that 
now  he  would  have  to  lose  it,  if  the  plaintiff 
recovered,  as  his  brother  was  considered  worth 
nothing.  There  is  no  proof  in  the  cause  that 
the  defendant  was  ever  informed,  until  Jan., 
1818,  that  the  plaintiff,  or  his  deceased  part- 
ner, considered  him  a  guaranty,  or  that  he  had 
notice  that  the  payment  of  the  debt  due  from 
L.  &  H.  to  the  plaintiff  had  been  extended, 
in  consequence  of  the  letter  he  had  written. 
The  question  is,  whether  the  defendant's  letter 
is  an  absolute  guaranty,  or  an  overture  and 
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proposition  leading  to  a  guaranty.  If  it  be 
the  latter,  then  he  was  entitled  to  notice  from 
the  plaintiff  that  it  was  accepted  and  regarded 
as  a  guaranty,  and  that  the  payment  of  the 
debt  had  been  prolonged  in  consequence  of  it. 
In  the  case  of  Stafford  v.  Low,  the  letter  from 
the  defendant  stated  "and  if,  in  addition  to 
the  foregoing  explanation,  you  shall  require 
my  individual  guaranty,  I  shall  have  no  objec- 
tion to  give  you  that  pledge."  We  held  that 
the  defendant's  engagement  was  conditional, 
dependent  on  the  plaintiff's  being  dissatisfied 
with  the  security  they  then  had;  and  as  they 
never  manifested  to  the  defendant  their  dis- 
satisfaction with  that  security,  the  inference 
was  that  they  were  satisfied,  and  did  not 
mean  to  avail  themselves  of  the  defendant's 
conditional  offer.  We  refer  to  and  adopt  the 
principles  of  the  case  of  M'lter  v.  Richardson, 
\  Maule  &  S.,  557,  that  such  a  conditional 
offer  of  guaranty  was  a  proposition  only,  lead- 
ing to  a  guaranty,  and  that  the  defendant 
ought  to  have  had  notice  that  it  was  so 
regarded,  and  was  meant  to  be  so  accepted,  or 
there  should  have  been  a  subsequent  consent 
to  convert  it  into  a  conclusive  guaranty.  It 
cannot  be  pretended,  it  seems  to  me,  that  the 
defendant's  proposition  amounted  to  an  abso- 
lute, unconditional  guaranty;  for  it  was  con- 
tingent, whether  the  plaintiffs  would  show  the 
defendant's  brother  lenity,  by  extending  the 
payment;  and  the  debt  being  then  already 
contracted  and  due,  there  would  have  been  no 
consideration  for  the  defendant's  engagement, 
unless  there  had  been  a  forbearance.  It  was 
a  matter  of  uncertainty,  also,  whether  the 
plaintiffs  required  additional  security.  The 
defendant  was  entitled  to  know,  and  that,  too, 
from  the  plaintiffs,  that  they  not  only  had 
given  L.  &  H.  an  extension  of  credit,  but  that 
*it  had  been  done  on  the  faith  of  his  [*14O 
offer,  and  that  they  regarded  him  as  guaranty. 
If  it  once  be  admitted  that  the  defendant's 
offer  was  conditional,  and  dependent  on  the 
plaintiff's  willingness ,to  give  L.  &  H.  further 
time,  and  to  accept  the  defendant  as  guaranty, 
and  his  letter  as  the  cause  of  the  extension  of 
the  credit,  the  consequence  irresistibly  follows 
that  he  was  entitled  to  be  informed,  within  a 
reasonable  period,  of  these  occurrences.  Were 
the  contrary  doctrine  to  prevail,  the  most 
unjust  results  would  follow;  the  individual 
offering  to  become  a  guaranty  would  have  a 
right  to  believe  that  his  offer  had  not  been 
accepted;  he  would  be  completely  thrown  off 
his  guard,  and  at  a  distant  period,  when  an 
insolvency  of  the  principal  debtor  had  inter- 
vened, and  all  hopes  of  indemnity  were  gone, 
he  would  find  himself  unexpectedly  called  on 
to  pay  a  debt  which  he  never  knew  that  he  was 
liable  for.  Good  faith,  and  the  very  nature  of 
the  negotiation,  alike  require  it  of  the  party 
acting  on  and  accepting  a  proffered  guaranty, 
to  apprise  the  other  party  of  what  is  done, 
and  what  his  liabilities  may  be.'  In  the  case 
of  Rusxell  v.  Clark's  Executors,  7  (Jr.,  91. 
Chief  Jmtic?  Marshall,  in  delivering  the  opin- 
ion of  the  court,  after  deciding  that  certain 
letters,  written  by  Clark  &  Nightingale,  did 
not  constitute  a  contract  by  which  they  under- 
took to  render  themselves  liable  for  the  engage- 
ment of  Murray  &  Co.  to  N.  Hussell,  observes: 
"had  it  been  such  a  contract,  it  would  certain- 
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ly  haye  been  the  duty  of  the  plaintiff  to  give 
immediate  notice  to  the  defendant  of  the 
extent  of  his  engagements." 

It  would  be  vain  to  say  that  James  Hale  was 
the  defendant's  agent,  and  that  he  was  bound 
to  give  the  requisite  notice.  There  was  no 
evidence  of  the  fact  that  he  was  such  agent. 
It  certainly  does  not  result  from  the  defend- 
ant's consent  to  become  a  guaranty,  and  there 
is  nothing  else  to  found  the  suggestion  upon. 
After  the  insolvency  of  Lovejoy  and  Hale,  and 
after  tl>e  lapse  of  nearly  three  years,  in  all 
which  time,  for  aUght  that  appears,  the  defend- 
ant remained  in  ignorance,  whether  his  propo- 
sition had  been  acceded  to  by  the  plaintiffs, 
it  is  impossible  to  consider  him  liable. 

141]*  *PLATT,  J.  (dissenting):  I  incline  to 
the  opinion  that,  so  far  as  regards  the  debt  and 
interest,  the  plaintiff  is  entitled  to  recover. 

The  letter  of  the  defendant  contains  a  prom- 
ise to  "  stand  responsible  "  for  the  payment  of 
the  debt,  at  such  time  as  his  brother  James 
and  Mr.  Walsh  should  agree  on.  Mr.  Walsh 
did  agree  with  his  brother  James  to  extend  the 
credit  for  about  a  year  ',  and  James  Hale  gave 
the  note  accordingly.  This  extension  of  credit 
appears  to  have  been  given  in  consequence  of 
and  in  reliance  upon  the  letter  of  the  defendant. 
The  forbearance  to  sue  is  a  valid  consideration; 
and  that  consideration  is  expressed  in  the  letter. 

Tlie  words  "  if  you  please,"  before  the  words 
"I  will  stand  responsible,"  are  mere  expletives, 
and  do  not  vary  the  legal  import  of  the  letter. 

The  contract  of  guaranty  was  consummated 
as  soon  as  Mr.  Walsh  was  pleaded  to  accept  the 
offer,  and  to  act  upon  the  faith  of  it ;  as  the 
evidence  clearly  shows  that  he  did. 

It  was  like  a  letter  of  credit ;  and  as  if  he 
had  written,  "  let  my  brother  have  goods,  as 
you  and  he  shall  agree,  aad  I  will  stand 'res- 
ponsible, if  you  please. 

In  neither  case  is  it  incumbent  on  the  party 
receiving  such  guaranty  to  give  notice  that  he 
has  complied  with  the  request.  The  law 
implies  a  privity  and  confidence  between  the 
surety  and  his  principal  ;  and  the  surety  is 
bound  to  inquire,  at  his  peril t  whether  the 
principal  has  contracted  upon  his  credit,  and 
to  what  extent. 

In  regard  to  the  costs  of  the  suits  against 
James  Hale,  the  plaintiff  is  not  entitled  to 
recover.  That  proceeding  was  altogether  vol- 
untary on  the  part  of  the  plaintiff ;  he  was 
not  bound  to  sue  the  principal,  in  order  to 
charge  the  surety.  The  guaranty  was  for  the 
debt  and  interest  only. 

I  am,  therefore,  of  opinion  that  the  plaintiff 
is  entitled  to  judgment  for  the  amount  of  the 
sealed  note  and  interest. 

Judgment  for  the  defendant. 

Cited  in— 24  Wend.,  51 ;  6  Hill,  545 :  3  Den.,  522 ;  3  N. 
Y.,  306  ;  33  Ind..  13. 


142*|    *COVENTRY  v.  BARTON. 

Innocent    Trespasser — Promise  of  Indemnity — 
May  Maintain  Action  against  Promisor. 


If  a  consideration  be  illegal,  it  will  not  support  an 
rtJWMMipsit.  As  it' one  requestor  direct  another  to 
do  an  act  which  he  knows,  at  the  time,  will  be  a  tres- 
pass, and  promise  to  indemnify  him,  the  promise  is 
I  void ;  but  if  the  party  who  does  the  act  at  the  in- 
stance or  by  the  command  of  another  does  not  know, 
at  the  time,  that  he  is  committing'  a  trespass,  the 
promise  to  indemnify  is  valid.  As.wnere  the  plaintiff, 
being  ordered  out  by  the  overseer  of  highways  of 
work  on  a  certain  road,  wa*  ordered  by  the  overseer 
of  the  highways,  and  by  the  direction,  also,  of  the 
commissioner  of  highways,  to  pull  down  and  remove 
a  turnpike  gate  and  fence,  erected  at  the  intersec- 
tion of  the  road,  on  which  the  parties  were  working, 
with  a  turnpike  road,  supposing  it  to  be  a  nuisance; 
and  the  plaintiff,  accordingly,  removed  the  gate  and 
fence,  on  the  promise  of  the  overseer  to  indemnify 
him ;  this  was  held  to  be  a  valid  promise,  on  which 
the  plaintiff  might  maintain  an  action  to  recover  of 
the  defendant  an  indemnity,  for  what  he  had  been 
compelled  to  pay  on  a  judgment  in  an  action  of 
trespass  recovered  against  him,  by  the  turnpike 
company  whose  gate  had  been  so  removed. 

Citations— Winch.,  49  ;  1  Com.  on  Con.,  31 ;  2  Johns. 
Cas.,  54;  1  Vin.  Abr.,  299,  pi.  27;  Bull.  IV.  P.,  146; 
Cowp.,  343 ;  10  Johns.,  389. 

THIS  was  an  action  of  assiimpsit,  tried  at  the 
Columbia  Circuit,  in  Nov.,  1818,  before 
Mr.  Jiuftice  Yates. 

The  defendant  was,  in  1812,  overseer  of 
highways,  and  the  plaintiff  was  assessed  to 
work  on  the  highways  within  the  defendant's 
district,  and  when  working  with  others,  on  the 
road,  under  the  direction  of  the  defendant, 
they  came  to  a  turnpike  gate  placed  at  the 
intersection  of  the  Rensselaer  road  with  the 
Farmer's  Turnpike  Road.  The  commissioner 
of  highways,  who  was  also  present,  ordered  the 
defendant  to  set  his  men  to  work  and  take 
away  the  gate ;  upon  which  the  defendant 
ordered  the  plaintiff,  among  others,  to  take  the 
gate  away,  and  accordingly  the  plaintiff  and 
others  removed  the  gate  ;  while  the  plaintiff 
was  at  work  at  removing  part  of  the  fence  to 
which  the  gate  was  attached,  the  defendant 
directed  him  how  to  proceed,  and  said  :  "  I 
will  bear  tliee  out  in  it."  One  of  the  witnesses 
testified  that  the  defendant  ordered  the  plaintiff 
and  the  others  to  remove  the  gate,  und  said  that 
' '  he  would  see  them  out  in  it,  or  that  he  would 
indemnify  them."  Several  actions  of  trespass 
were  brought  by  the  Farmer's  Turnpike  Com- 
pany against  the  individuals  engaged  in  remov- 
ing the  gate  and  fence,  and  among  others  the 
plaintiff,  against  whom  a  judgment  was  recov- 
ered in  Nov.,  1813,  for  $215.08  damages,  the 
amount  of  which  judgment  had  been  paid  by 
the  plaintiff  ;  and  to  recover  that  amount  the 
present  suit  was  brought  against  the  defendant, 
on  his  promise  to  indemnify  the  plaintiff.  It 
was  proved  that  the  defendant  was  present 
when  the  action  brought  by  the  Turnpike 
Company  against  the  plaintiff  was  tried,  and 
that  he  knew  of  the  suit. 

*On  the  evidence  of  the  facts  above  [*  143 
stated,  the  judge  ordered  the  plaintiff  to  -be 
nonsuited. 

A  motion  was  made  to  set  aside  the  nonsuit, 
and  for  a  new  trial,  which  was  submitted  to 
the  court  without  argument. 

SPENCER,  Ch.  J. ,  delivered  the  opinion  of  the 
court: 


NOTE.— Contract  of  indemnity  —  Against  conse- 
quence* of  ttleyal  act— When  void. 

An  express  promise  or  a  bond  to  indemnify  one 
against  the  consequences  of  an  act  known  at  the 
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time  to  be  illegal,  is  void,  otherwise  if  the  act  was 
not  known  to  be  illegal.  Griffiths  v.  Hardenburgh, 
41  N.  Y..  464;  Stone  v.  Hooker,  9  Cow.,  154 ;  Allaire 


v.  Ouland,  3  Johns.  Cas.,  52. 
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BUTLER  v.  POTTER. 
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The  plaintiff  cannot  pretend  to  claim  on  the 
ground  of  contribution,  for  it  is  well  settled 
that,  as  between  trespassers,  there  can  be  no 
contribution.  In  such  case,  the  law  will  not 
imply  a  promise.  It  is  a  general  and  well- 
established  principle,  that  if  the  consideration 
be  illegal,  it  will  not  uphold  an  assumpsit :  as 
in  the  case  put  in  the  books  :  the  defendant,  in 
consideration  of  twenty  shillings,  assumed  to 
pay  forty  shillings  if  he  did  not  beat  J.  S.  out 
of  such  a  close.  The  common  law  prohibits 
everything  unjust,  or  contra  bonos  more*,  and  a 
contract  contravening  these  principles  is  void. 
But  if  one  person  request  another  to  enter  into 
B's  land,  and  in  his  name  to  drive  out  the 
beasts  and  impound  them,  and  promise  to  save 
him -harmless,  this  is  a  good  assumpsit,  though 
the  act  is  tortious.  (Winch.,  49  ;  1  Com.  on 
Cont-.,  31.)  In  Allaire  v.  Ouland,  2  Johns.  Gas., 
54,  where  the  plaintiff  was  the  servant  of  the 
defendant,  and  had  been  commanded  by  him 
to  enter  into  the  locus  in  quo,  claiming  it,  and 
declaring  it  to  be  his  own,  and  promising  to 
indemnify  the  plaintiff,  the  court  say,  if  this 
had  been  true,  the  entry  would  have  been  law- 
ful ;  the  plaintiff,  relying  on  the  truth  of  the 
defendant's  declarations,  did  enter  ;  the  act  on 
his  part  was,  therefore,  lawful,  and  a  good 
consideration  for  the  promise.  And  where  a 
promise  was  made-  to  an  innkeeper,  that  if  he 
would  keep  one  B.  (whom  the  defendant  pre- 
tended to  have  arrested  on  a  commission  of 
rebellion),  for  one  night,  in  his  inn,  as  a  pris- 
oner, he  would  save  the  plaintiff  harmless, 
judgment  was  given  for  the  plaintiff,  who  had 
b3en  suei  for  a  false  imprisonment,  and  a 
recovery  had  against  him.  The  court  say,  that 
whether  B.  was  arrested  lawfully  or  not,  the 
illegality  thereof  did  not  appear  to  the  plaintiff. 
(1  Vin.  Abr.,  299,  pi.  27.)  But  if  the  act 
directed  to  be  done  appears  to  be  unlawful, 
then  the  agreement  will  be  unlawful  and  void. 
(Bull..  .V.  P.,  146.) 

1  44*]  *I  have  no  hesitation  in  saying  that 
it  is  a  true  and  just  distinction  between  prom- 
ises of  indemnity  which  are  and  those  which 
are  not  void  ;  that  if  the  act  directed  or  agreed 
to  be  done,  is  known,  at  the  time,  to  be  a  tres- 
pass, an  express  promise  to  indemnify  would 
be  illegal  and  void  ;  but  if  it  was  not  known 
at  the  time  to  be  a  trespass, -the  promise  of 
indemnity  is  a  good  and  valid  promise.  (Cowp., 
343.) 

I  am  strongly  inclined  to  the  opinion  that  the 
plaintiff  has  brought  himself  within  the  latter 
distinction.  The  question  upon  the  argument  of 
the  case  of  The  Farmer's  Turnpike  Co.  v.  Cov- 
entry, 10  Johns.,  389,  turned  upon  the  right  to 
erect  this  gate  where  it  was  put ;  the  defend- 
ant's counsel  contending  that  the  gate  could 
not  -be  set  up  within  three  miles,  at  least,  of  the 
compact  parts  of  the  City  of  Hudson,  as  defined 
by  a  map  confirmed  by  the  Act  of  1807.  We 
decided  asrainst  that  construction  ;  but  there 
was,  at  least,  color  for  the  ground  taken. 
A?ain  ;  Hardick,  who  was  a  commissioner  of 
highways,  directed  the  defendant  to  set  his 
men  to  work,  and  take  the  gate  away,  upon 
which  the  defendant  ordered  it  to  be  done. 
Here,  then,  is  the  case  of  the  commissioner  and 
overseer  of  highways  both  agreeing  in  consid- 
ering the  gate  as  a  nuisance,  and  both  directing 
it  to  be  removed.  •  The  plaintiff  was  acting  in 
JOHNS.  REP.,  17. 


a  subordinate  capacity.  He  perceived  a  sate 
standing  directly  across  an  old  road,  and  his 
superiors,  whom  he  had  a  right  to  think  well 
informed,  pronouncing  it,  in  effect,  to  be  a 
nuisance.  I  think  the  conclusion  inevitable 
that  the  plaintiff  did  not  know,  at  the  time, 
that  the  act  he  was  doing  was  a  trespass  ;  and 
then  the  promise  of  indemnity  is  valid. 

There  must  be  a  new  trial,  with  costs  to 
abide  the  event  of  the  suit. 

New  trial  granted. 

Cited  in-9  Cow..  155;  14  N.  Y.,  333;  24  N.  Y.,  191  ; 
37  N.  Y..3W;  4  Trans.  App.,  251;  1  Lans.,   149;  10 
•  *??  5  I?, Barb-  3bJ :  I*  Abb.  Pr.,  144  ;  17  111.,  449; 
.  ot.t  Mil, 


*BUTLER  «.  POTTER.      [*145 

Justice  of  tlie  Peace — Acts  Coram  Non  Judice, 
Void— Errors  in  Exercise  of  Jurisdiction,  Ren- 
der Acts  Voidable  only — Excessive  Costs — FaU« 
Imprisonment. 

Where  a  justice  has  no  jurisdiction  whatever,  and 
undertakes  to  act.  his  acts  are  coram  nnn  judice  and 
void ;  but  if  he  has  jurisdiction,  and  errs  in  the  exer- 
cise of  it,  hisactsare  voidable  only.  As  where  a  jus- 
tice of  the  peace,  in  a  cause  before  him,  and  of  which 
he  has  legal  cognizance,  gave  judgment  for  the 
plaintiff  for  more  than  $5  costs,  besides  damages, 
contrary  to  the  Statute,  which  limits  the  whole 
amount  of  costs  to  be  recovered,  to  the  sum  of  §5, 
the  judgment  and  execution  thereoil  were  held  to 
be  voidable  only;  and  that,  therefore,  the  justice 
was  not  liable  in  an  action  of  trespass,  &c.,  and  false 
imprisonment,  at  the  suit  of  the  defendant,  who  had 
been  imprisoned  under  the  execution  issued  oil  the 
judgment. 

Citation— 2  Salk.,  674. 

IX  ERROR,  to  the  Court  of  Common  Pleas 
of  Onondaga  County. 

The  plaintiff  below  brought  an  action  of  tres- 
pass, assault  and  battery,  and  false  imprison- 
ment, against  the  defendant  below,  who  pleaded 
the  general  issue,  with  notice  of  justification, 
to  wit :  that  the  plaintiff  and  one  Tappin,  on 
June  26,  1817,  confessed  a  judgment  before  the 
defendant,  as  a  justice  of  the  peace,  under  the 
Act  for  the  Recovery  of  Debts  to  the  Value 
of  $25,  upon  which  judgment  execution  was 
issued  in  favor  of  the  plaintiff  in  that  suit  ; 
and  by  virtue  of  which  execution,  the  constable 
to  whom  it  was  directed,  committed  the  plaint- 
iff to  jail,  which  was  the  same  trespass,  assault, 
&c.,  mentioned  in  the  plaintiff's  declaration, 
&c. 

On  the  trial  of  the  cause  in  the  court  below, 
the  execution  issued  by  the  defendant,  as  jus- 
tice of  the  peace,  against  the  plaintiff  and 
Tappin,  was  produced  in  evidence,  from  which 
it  appeared  that  the  judgment  was  rendered 
for  $16  damages  and  $5.18  costs  ;  and  the 
plaintiff  proved  that  he  .was  committed  to  jail 
on  the  execution. 

The  counsel  for  the  plaintiff  below  then 
objected,  that  inasmuch  as  it  appeared,  by  the 
judgment  and  execution,  that  the  costs  were 
more  than  $5,  it  was  contrary  to  the  provision 
of  the  26th  section  of  the  Twenty  five  Dollar 
Act;  and  the  execution  was,  therefore,  void, 
and  no  justification  to  the  defendant.  The 
court  below  decided  that  the  execution  was 
void,  and  directed  the  jury  to  find  a  verdict 
for  the  plaintiff  ;  and  the  jury,  accordingly, 
found  a  verdict  for  Potter,  the  plaintiff  below, 
against  Butler,  for  $25.50  damages ;  and  the 
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defendant  below  tendered  a  bill  of  exceptions 
to  the  opinion  of  the  court,  on  which  the  writ 
of  error  was  brought. 

The  cause,  on  the  return  to  the  writ  of 
error,  was  submitted  to  the  court  without 
argument. 

1 46*  J  *Per  Curiam.  The  justice  had  juris- 
diction to  give  judgment  for  costs;  and  though 
he  was  limited  as  to  the  amount,  and  gave  judg- 
ment for  more  than  he  ought,  it  was  an  erro- 
neous, not  a  void  judgment.  The  case  of 
Prif/ff  v.  Adams,  2  Sal'k.,  674,  is  in  point. 
There  an  action  of  trespass  and  false  impris- 
onment was  brought,  and  the  defendant  justi- 
fied under  a  ca.  sa.,  on  a  judgment  in  the 
Common  Pleas,  for  five  shillings,  on  a  .cause 
of  action  arising  in  Bristol.  The  plaintiff 
replied,  setting  out  an  Act  of  Parliament  for 
erecting  a  Court  of  Conscience  in  Bristol, 
enacting,  that  if  any  person  bring  such  ac- 
tion in  any  of  the  courts  at  Westminister, 
and  it,  appeared,  on  trial;  to  be  under  forty 
shillings,  that  no  judgment  should  be  entered 
for  the  plaintiff  ;  and  if  it  be  entered,  then, 
that  it  should  be  void.  The  court  held  the 
judgment  voidable  only,  by  plea  of  writ  of 
error.  We  have  decided  that  where  a  justice 
has  jurisdiction  to  issue  an  attachment,  but 
proceeds  erroneously  in  doing  so,  he  is  not, 
therefore,  a  trespasser.  The  distinction  is 
this :  where  the  justice  has  no  jurisdiction 
whatever,  and  undertakes  to  act,  his  acts  are 
coram  non  judice  ;  but  if  he  has  jurisdiction, 
and  errs  in  exercising  it,  then  the  act  is  not 
void,  but  voidable  only. 

Judgment  reversed. 

Cited  in— 2  Cow.,  549 ;  4  Wend.,  417 :  7  Wend..  202 ; 
11  Wend.,  95;  1  Hill,  346;  1  Paige,  96;  2  Abb.  App. 
Dec.,  173:  10  Barb..  295;  21  Barb.,  434;  58  Barb.,  71; 
40  How.  Pr.,  321 ;  41  How.  Pr.,  499 ;  4  Abb.  N.  S.,  477; 
36  Ind.,  115. 


JACKSON,    ex    dem.    CRAIGIE, 

v. 
WILKINSON.  - 

Grant  of  Lands — Known  Place  of  Ber/inning — 
Metes  and  Bound* — Portion  of  Land  Included, 
Previously  Conveyed  to  other  Parties — Grantee 
Confined  within  Metes  and  Bounds. 

Where,  In  a  grant,  there  is  a  known  and  well 
ascertained  place  of  beginning1,  that  must  govern, 
and  the  grant  is  to  be  confined  to  lands  comprised 
within  the  boundaries  given  in  the  deed. 

Where  the  premises  conveyed  in  a  deed  from  M. 
to  C.  were  described  as  follows :  "  to  be  admeasured 
according  to  the  following  bounds  and  lines,  to  wit: 
beg  inning  at  the  southwest  corner  of  a  tract  of  land 
of ,&c.,  granted  to  W.  and  others.  &c.;  thence  ex- 
tending east,  along  the. southern  boundary  of  the 
eaid  tract,  six  miles ;  thence  southerly,  so  far  as  by 
lines  drawn  from  those  two  points,  parallel  to  the 
eastern  and  western  boundaries  of  the  said  tract  of 
W.,  &c.,  will  include  thirty-three  thousand  seven 
hundred  and  fifty  acres  of  land."  And,  i>y  a  prior 
grant  from  VI.  to  others,  he  had  cut  off  two  miles 
of  his  land  east  from  the  southwest  corner  <>f  the 
tract  mentioned,  so  as  to  narrow  the  base  to  four 
miles.  Held  tliat  the  line  could  not  be  extended  so 
far  south,  upon  other  land  granted  by  M.  to  O.,  so  as 
to  give  tlv;  quantity  of  acres  intended  to  be  con- 
veyed :  though  the  deed  to  O,  described  the  prem- 
ises th«r<»by  granied,  as  "beginning  at  the  south- 
west coriifr  of  a  certain  tract  of  land  of  tbirty- 
thi-e-»  thousand,  seven  hundred  and  fifty  acres, 
grantjd  or  to  be  granted,  by  M.  to  C." 
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HIS  was  an  action  of  ejectment,  tried  at  the 
-  Genesee  Circuit,  in  June.  1818,  before 
he  late  Chief  Justice,  when  a  "verdict  [*147 
was  taken  for  the  defendant,  subject  to  the 
opinion  of  the  court  on  a  case  ;  and  it  was 
agreed  between  the  attorneys  of  the  parties, 
that  if  the  court  should  be  of  opinion  that 
the  plaintiff  ought  to  recover,  that  Ihe  jw.\fea 
should  be  made  up  accordingly,  and  a  judg- 
ment be  entered  thereon  for  him  ;  otherwise, 
judgment  was  to  be  entered  for  the  defendant. 
The  case  stated  that  Robert  Morris  was 
the  common  source  of  title  to  both  parties. 
On  the  6th  of  April,  1797,  Robert  Morris,  and 
bis  wife,  executed  a  deed  to  the  lessor  of  the 
plaintiff,  reciting  a  certain  agreement,  dated 
August  5,  1795.  between  the  parties,  whereby 
R.  M. ;  in  consideration  of  five  shillings,  and 
of  the  further  sum  of  $12,234  7s.  M.  lawful 
money  of  the  State  of  N.  Y.,  to  be  paid  by  the 
said  A.  C.,  covenanted  to  convey  to  A.  C., 
free  from  all  incumbrances,  on  or  before 
Jan.  1,  1796,  the  tract  of  land  afterwards 
described,  &c.  That,  A.  C.  having  fulfilled 
his  part  of  the  agreement,  &c.,  therefore,  the 
said  R.  M.,  in  consideration  of  £12,234  7s.  Qd. 
lawful  money  of  the  State  of  N.  Y\.  &c., 
granted,  bargained,  sold,  &c.,  to  the  said  A. 
C.,  his  heirs  and  assigns,  "  all  that  tract,  piece, 
or  parcel  of  land,  situate,  lying  and  being  in 
Ontario  County,  in  the  State  of  N.  Y.,  being 
part  of  the  lands  ceded  by  the  State  of  N.  Y. 
to  the  State  of  Mass.,  and  which,  by  divers 
legislative  acts  of  the  State  of  Mass.,  and 
divers  good  conveyances,  and  assurances  duly 
had,  made  and  executed  under  the  said  acts, 
are  now  vested  in  the  said  Robert  Morris,  and 
to  be  admeasured  according  to  the  following 
bounds  and  lines,  to  wit  :  beginning  at  a 
southwest  corner  of  a  certain  tract  of  land  of 
one  hundred  thousand  acres,  granted  to  the 
said  Andrew-  Craigie,  James  Watson  and 
James  Greenleaf,  by  indenture  dated  Febnl- 
ary  18,  1792  ;  thence  extending  east,  along  the 
southern  boundary  of  the  said  tract,  six  miles; 
thence  southerly,  so  far  as  by  lines  drawn 
from  those  two  points,  parallel  to  the  eastern 
and  western  boundaries  of  the  said  one  hun- 
dred thousand  acre  tract,  will  include  the 
quantity  of  thirty-three  thousand,  seven  hun- 
dred and  fifty  acres  of  land"  (except  out  of 
the  said  lines  anv  part  of  the  land  known  by 
the  name  of  the  Genesee  flats);  to  haye  and  to 
hold,  &c.  The  deed  *contained  cove-  [*148 
nants  of  seisin,  warranty,  for  further  assur- 
ance, &c.  The  plaintiff  also  gave  in  evidence 
a  deed  from  Robert  Morris  and  his  wife,  to 
Herman  Le  Roy,  John  Linklan  and  Gerrit 
Boon,  dated  Feb.  27,  1793,  for  one  million  of 
acres  of  land.  The  eastern  boundary  of  this 
tract,  called  the  transit  line,  was  proved  to 
run  over  and  include  two  miles  in  width  of 
the  western  part  of  the  tract  conveyed  to  the 
lessor  of  the  plaintiff,  by  which  a  deficiency  is 
produced  in  the  quantity  intended  to  be 
granted  to  him,  by  the  first  mentioned  deed, 
of  eleven  thousand,  six  hundred  and  ninety- 
four  acres.  The  plaintiff  further  gave  in  evi- 
dence a  deed  from  Robert  Morris  and  his 
wife,  to  Watson,  Craigie  and  Greenleaf,  dated 
Feb.  8,  1792,  which  tract  is  the  one  referred  to 
in  the  description  of  the  premises  conveyed  to 
the  lessor  of  the  plaintiff,  and  the  southern 
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boundary  of  which  is  the  north  line  of  the 
tract  of  the  lessor  of  the  plaintiff. 

A  deed  was  also  produced  in  evidence,  from 
R.  M.  and  his  wife  to  Herman  Le  Hoy  and 
William  Bayard,  executed  Jan.  11,  17U3,  for 
the  tract  called  the  triangle,  the  west  bound- 
ary of  which  was  proved  to  be  six  miles  east 
of  the  southwest  corner  of  the  tract  of  Wat- 
son, Craigie  and  Grceuleaf,  and  four  miles 
east  of  the  northwest  corner  of  the  tract 
belonging  to  the  lessor  of  the  plaintiff,  as  now 
held  by  him,  and  to  extend  southerly  about 
half  way  along  the  eastern  line  of  the  last- 
mentioned  tract.  The  plaintiff's  counsel  alleged 
thattheother  half  of  the  eastern  line  of  the  tract 
of  the  lessor  of  the  plaintiff  was  equally  hemmed 
in  by  prior  conveyances,  so  as  to  prevent  its 
extension  eastward  :  and  to  show  that  fact, 

Eve  in  evidence  certain  mortgages  from  R. 
to  Le  Roy  and  others,  dated  Dec.  28,  1796, 
and  Dec.  31,  1796,  in  pursuance  of  certain 
articles  of  agreement  made  Dec.  28,  1792,  and 
July  20,  1793,  and  a  decree  of  the  Court  of 
Chancery,  of  April  4,  18u5.  And  it  was  alleged 
by  the  plaintiff's  counsel,  that  by  reason  of 
these  conveyances  and  proceedings,  R.  M.,  at 
the  time  of  the  agreement  to  sell  and  convey  to 
the  lessor  of  the  plaintiff,  on  Aug.  1,  1795,  and 
at  the  time  of  the  execution  of  the  deed,  pur- 
suant to  that  agreement,  on  April  6,  1797,  was 
not  seised  of  any  lands  on  the  eastern  side 
l-tO*J*of  the  tract  of  the  lessor  of  the  plaint- 
iff, by  which  the  deficiency  in  the  quantity 
intended  to  be  conveyed  to  him  could  be  sup- 
plied ;  and  that,  therefore,  he  was  entitled  to 
extend  the  lines  so  far  south,  on  land  owned 
by  R.  M.,  at  the  time  of  the  contract  and  con- 
veyance to  the  lessor  of  the  plaintiff,  as  would 
make  up  the  quantity. 

The  defendant  gave  in  evidence  a  deed  from 
R.  M.  to  Samuel  Ogden,  dated  May  1,  1796, 
of  a  tract  of  laud  de.scribpd  as  follows  :  "  All 
that  tract,  piece  or  parcel  of  land,  situate,  &c., 
and  now  vested  in  the  said  R.  M.,  to  be 
admeasured  according  to  the  following  bound- 
aries, to  wit:  beginning  at  the  southwest  cor- 
ner of  a  certain  tract  of  land  of  thirty-three 
thousand,  seven  hundred  and  fifty  acres, 
granted,  or  to  be  granted,  by  the  said  R.  M. 
to  Andrew  Craigie  ;  thence  extending  east, 
along  the  southern  boundary  of  the  said  tract 
six  miles ;  thence  southwardly,  so  far  as  by 
lines  to  be  run  from  those  two  points,  parallel 
to  the  eastern  and  western  boundaries  of  the 
said  thirty-three  thousand,  seven  hundred  and 
fifty  acre  grant,  will  include  the  quantity 
therein  of  fifty  thousand  acres  ;  except  out  of 
the  said  lines  any  part  of  the  land  known  by 
the  name  of  the  Genesee  flats." 

It  was  admitted  that  if  the  lessor  of  the 
plaintiff  is  entitled  to  run  souih  upon  the  tract 
conveyed  to  Samuel  Ogden,  in  order  to  obtain 
the  eleven  thousand  six  hundred  and  ninety- 
four  acres  which  are  deficient,  he  will  cover 
and  include  the  premises  in  question,  for  which 
this  action  is  brought.  It  was  also  admitted 
that  the  defendant  held  under  a  regular  con- 
veyance from  Samuel  Ogden. 

In  order  to  show  that  R.  M.,  at  the  time  of 
his  grant  to  Samuel  Ogden,  was  seised  of  lands 
immediately  south  of  the  tract  conveyed  to 
Ogden.  from  which  Ogden's  quantity  of  fifty 
thousand  acres  might  be  supplied,  if  any 
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deficiency  was  produced  therein  by  the  recov- 
ery of  the  plaintiff  in  this  suit,  {he  plaintiff 
gave  in  evidence  a  deed  from  R.  M.  to  Garrit 
Cottringer,  dated  May  3,  1796.  for  a  tract  of 
land  "  to  be  admeasured  according  to  the  fol-' 
lowing  bounds  and  lines,  to  wit :  beginning  at 
the  southwest  corner  of  a  certain  tract  of  land 
of  fifty  thousand  acres,  granted  by  the  said  R. 
M.  to  Samuel  Ogden  ;  thence,  extending  east 
along  the  southern  boundary  of  the  said  tract, 
six  miles ;  thence  south  with  the  breadth 
•of  six  miles,  between  lines  to  be  run|*15O 
from  the  two  extreme  points  of  the  aforesaid 
line,  in  a  direction  to  form  right  lines  with  the 
east  and  west  boundaries  of  the  said  fifty  thou- 
sand acre  tract,  so  far  as  that  a  line  drawn 
from  the  points  of  intersection  of  the  lines  so 
to  be  run,  will  include  within  the  said  four 
lines  fifty  thousand  acres."  In  the  marsrin  of 
which  deed  was  a  diagram,  exhibiting  the  sit- 
uation of  the  tracts  as  intended  to  be  granted 
by  R.  M. 

Mr.  Henry,  for  the  plaintiff. 

1.  As  to  the  legal  construction  of  the  deed 
from  Morris  to  Craigie.  as  between  themselves. 
The  exact  situation  and  dimensions  of  the  tract 
of  land  owned  by  Morris,  on  account  of  the 
wild  state  of  that  part  of  the  country,  were  not 
known  to  the  parties  at  the  time.  This  is  a  cir- 
cumstance which  ought  to  be  kept  in  view,  in 
the  construction  of  the  grant. 

All  the  authorities  agree  that  such  a  con- 
struction is  to  be  given  as  will  carry  the  deed 
into  effect  according  to  the  intent  of  the  par- 
ties. In  all  contracts  or  deeds  the  construc- 
tion is  to  be  favorable,  and  as  near  to  the 
minds  and  apparent  intention  of  the  parties  as 
may  be.  (Shep.  Touch.,  83.  pi.  14;  Plowd., 
154,  160.)  Every  deed  shall  inure,  as  murk  as 
may  be,  according  to  the  intention  of  the  par- 
ties. (Finch's  Law,  58.)  Every  agreement 
must  have  a  reasonable  construction  which 
may  be  consistent  with  the  intent  of  the  par- 
ties. (2  Vent.,  278.)  The  matter  and  sub- 
stance of  every  grant  being  nothing  but  a 
declaration  of  the  owner's  will  to  transfer  a 
thing  to  another;  if,  by  any  words,  his  inten- 
tion appears  to  pass  the  thing,  a  slight  mis- 
take or  error  in  the  description  will  not  vitiate 
the  grant.  (Hob.,  229 ;  3  Bac.  Abr.,  386,  393, 
Grants,  I;  2  Roll.  Abr.,  56.)  The  law  will 
not  so  construe  an  act  as  to  work  a  wrong. 
(Co.  Lift.,  36.  a,  42  a,  114  a,  183  A;  3  Atk., 
136;  5  Vin.  Abr.,  510,  pi.  10;  IT.  R.,  701 ; 
Covvp.,  714;  4  Cruise's  Dig.,  tit.  32,  ch.  23, 
sec.  38;  7  T.  R.,  714.)  Such,  also,  is  the  rule 
of  the  civil  law  —  In  conventionibus  contra- 
Jientium  roluntas  potius  quam  terba  upectari 
plrtcint.  (Dig.  Lib.,  50,  1.219;  Poth.  Trait, 
des  Oblig.,  n.  91.)  A  particular  in  the  descrip- 
tion of  land  conveyed,  manifestly  inconsistent 
with  the  intention  of  the  parties,  may  be 
rejected,  if,  without  such  *particular,  [*!£»! 
the  land  intended  to  be  conveyed  can  be  suf- 
ficiently ascertained.  (Shep.  Touch.,  247, 
248;  Cro.  Car.,  447,  473;  Hob.,  171,  272; 
Dyer,  80;  5  East,  51.) 

The  case  of  \la**ie  v.  Watts,  6  Cr.,  148,  sup- 
ports this  principle  of  construction.  The 
Supreme  Court  of  the  U.  S.,  in  that  case,  in 
onler  to  give  effect  to  the  intention  of  the 
party,  adopted  a  construction  of  the  words  of 
description,  which  his  misapprehension  of  the 
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true  course  of  the  Scioto  River  rendered  nec- 
essary to  circumscribe  the  land,  by  running 
five  lines,  instead  of  four.  C kief  Justice  Mar- 
shall says  that  "  if  by  any  reasonable  construc- 
tion of  an  entry  it  can  be  supported,  the  court 
will  support  it."  "If  the  calls'  of  an  entry 
do  not  fully  describe  the  land,  but  furnish 
enough  to  enable  the  court  to  complete  the 
location  by  the  application  of  certain  princi- 
ples, they  will  complete  it."  "That,  if  a  lo- 
cation have  certain  material  calls  sufficient  to 
support  it,  and  to  describe  the  land,  other 
calls,  less  material  and  incompatible  with  the 
essential  calls  of  the  entry,  may  be  discarded." 
(6  Cr.,  165.)  In  Jackson,  d.  v.  Clark,  7  Johns., 
217,  Spencer,  J.,  in  delivering  the  opinion 
of  the  court,  says  "such  construction  is  to 
be  given  as  will  give  effect  to  the  intention 
of  the  parties,  if  the  words  they  employ 
will  admit'  of  it ;  ut  res  magis  valeat  quam 
pereat.  If  there  are  certain  particulars  once 
sufficiently  ascertained,  which  designate  the 
thing  intended  to  be  granted,  the  addition  of 
a  circumstance,  false  or  mistaken,  will  not 
frustrate  the  grant."  (See,  also,  Worthington 
v.  Hyler,  4  Mass.,  196,  205;  Jackson  v.  Myern, 
388,  395;  2  Cai.,  367;  3  Cai.,  13;  8.  C.,  1 
Johns.,  158.)  Now,  to  apply  these  principles 
to  the  present  case,  what  are  the  material  or 
essential  calls  in  this  case  ? 

A  tract  of  land  in  Ontario  County,  being 
part  of  lands,  &c.,  now  vested  in  Robert 
Morris.  It  is  to  be  admeasured  from  a  base 
which  forms  the  southern  boundary  of  a  tract 
of  one  hundred  thousand  acres,  granted  by  M. 
to  W.  C.  and  G.  It  is  to  extend  southerly  so 
far  as,  by  lines  to  be  drawn  from  the  base, 
parallel  to  the  eastern  and  western  boundaries 
of  the  one  hundred  thousand  acre  tract,  will 
include  thirty-three  thousand,  seven  hundred 
and  fifty  acres  of  land.  Quantity,  then,  is  the 
15U*J  *object,  not  precise  and  definite  lines. 
The  base  is  given,  and  the  grant  is  to  be  so 
extended  by  lines,  as  to  include  the  quantity. 
As  between  the  grantor  and  grantee,  the  for- 
mer having  by  a  prior  grant  cut  off  two  miles 
west,  the  latter  is  entitled  to  extend  it  two 
miles  farther  east,  to  give  the-base  of  six  miles, 
so  as  to  include  the  quantity.  Parcel  or  not, 
is  matter  of  description  and  matter  of  fact. 
The  quantity  of  thirty  three  thousand,  seven 
hundred  and  fifty  acres  of  land  the  lessor  of 
the  plaintiff  was  to  have,  by  the  grant  to  him  ; 
and  as  between  the  parties  to  the  deed,  it  is 
clear  that  if,  by  the  prior  deeds  of  the  grantor, 
the  lines  could  not  extend  west  or  east,  they 
might  be  extended  south,  on  the  land  then 
belonging  to  the  grantor,  so  as  to  include  the 
quantity  intended  to  be  conveyed. 

2.  Then  is  the  application  of  this  principle 
of  construction  to  be  at  all  varied  by  the  cir- 
cumstance of  Samuel  Ogden  coming  in  as  a 
purchaser?  The  deed  to  the  lessor  of  the 
plaintiff  recites  a  previous  contract  for  the 
conveyance  of  this  land,  made  Aug.  5,  1795; 
Ogden,  claiming  under  the  same  title,  is 
bound  by  the  notice  of  this  fact,  especially  as 
the  peculiar  description  in  his  deed  apprised 
him  of  the  recital  in  the  deed  to  C.,  and  that 
his  grant  was  to  depend  on  the  prior  location 
of  C.'s  grant.  A  purchaser  with  notice  is,  in 

1.— See  M'lver's  Lessee  v.  Walker,  9  Cr.,  173; 
Johnson  V.  Pannel's  Heirs,  2  Wh.,  206,  220. 
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equity,  bound  to  the  same  extent,  and  in  the 
same  manner,  as  the  person  of  whom  he  pur- 
chased.' (Sugd.  Vend.,  484;  1  Johns.  Oh.,  576, 
577.) 

Where  a  deed  is  made  pursuant  to  prior 
articles  of  agreement  which  are  recfted  in  the 
j  deed,  the  recital,  though  not  strictly  a  part  of 
the  deed,  may  yet  be  made  use  of  to  explain 
the  intention  of  the  parties.  (Shep.  Touch., 
76,  n.  2 ;  4  Cruise,  430,  tit.  32,  ch.  23,  sec.  38 ; 
Phil.  Ev.,  356;  (Juylerv.  Bradt,  2  Cai.  Cas.  in 
Er.,  326,  334.) 

Again ;  this  description  in  the  deed  is  mat- 
ter ii.i  paw,  on  which  th«  jury  should  decide. 
(1  T.  R.,  701.)  There  ought,  a's  was  observed 
by  Ch.  J.  Marshall,  in  Miusxie  v.  Watts,  in 
regard  to  the  peculiar  circumstances  of  the 
country,  to  be  a  most  liberal  interpretation  of 
the  deed.  Morris,  the  proprietor  of  this  ex- 
tensive wilderness,  was  obliged,  for  want  of 
actual  surveys,  to  give  conjectural  lines  or 
i  boundaries  to  his  grants. 

*Mr.  Van  Vechten,  contra.  The  [*153 
principles  of  law  contained  in  the  authorities 
cited  are  not  denied.  The  difficulty  lies  in 
their  application.  In  this  deed  the  place  of 
beginning  is  fixed,  and  the  lines  aie  given, 
and  it  was  the  intention  of  the  covenants  in 
the  deed  to  protect  the  location  according  to 
those  lines.  Every  deed  is  to  be  construed 
and  located  according  to  the  description  of  the 
premises  conveyed.  Where  the  description  is 
certain  and  not  repugnant,  it  must  be  taken  as 
it  is  ;  the  court  has  no  authority  to  depart 
from  it.  It  is  true  that  the  deed  says  that  the 
grantee  is  to  have  thirty-three  thou*>and,  seven 
hundred  and  fifty  acres;  but  he  must  have  it 
within  the  lines  given  ;  he  cannot  go  beyond 
them.  Suppose  the  place  of  beginning  to  be 
a  notorious  natural  boundary,  must  it  not  be 
taken  for  the  purpose  of  location,  though,  in 
consequence  of  prior  grants,  the  lines  given 
may  not  comprehend  the  quantity  of  acres 
granted  ?  The  diagram  shows  the  intention 
of  the  parties  as  to  the  location.  To  allow  the 
lessor  of  the  plaintiff  to  push  his  grant  south 
on  the  land  of  Ogden,  and  Ogden  on  to  that 
of  Cottringer,  would  be  departing  from  the 
terms  of  description,  from  which  only  we  are 
to  collect  the  intention  of  the  parlies.  The 
lessor  of  the  plaintiff  must  rely  on  his  own 
title ;  he  cannot  look  to  the  deeds  of  other 
parties  to  support  his  claim.  The  court  are 
not  to  decide  a  question  of  equity  or  justice 
between  Morris  and  Craigie ;  but  what,  in  an 
action  of  ejectment,  is  the  true  location  of  this 
grant,  according  to  the  legal  construction, 
founded  on  established  rules  and  principles  of 
law.  C.  has  a  right  of  action,  on  the  cove- 
nants in  his  deed,  against  Morris  or  his  heirs, 
to  make  good  any  deficiency  in  the  laud  :  but 
his  deed"  must  be  located  according  to  the 
boundaries  and  lines  given.  The  defendant  is 
not  bound  by  the  recital  in  C.'s  deed,  which  is 
dated  subsequent  to  that  of  the  defendant. 
The  place  of  beginning  agreed  upon  by  O. 
and  M.  is  fixed  and  certain.  The  agreement 
in  1795  cannot  control  a  deed  given  in  1797. 
The  deed  is  evidence  of  the  agreement  of  the 
parties  at  the  time.  If  the  court  go  beyond 
the  terms  of  the  description,  they  will,  in  fact, 
make  a  new  agreement  for  the  parties;  for,  it 
is  admitted  that  the  southwest  corner  of  the 
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one  hundred  thousand  acre  tract  is  the  true 
place  of  beginning.  But  is  said  that  the  de- 
scription is  matter  in  pais.  True,  where  the 
154*]  *place  of  beginning  is  ambiguous  or 
uncertain  ;  not  so  where  it  is  fixed  and  clear. 

As  to  the  case  of  Massif  v.  Watts,  which  has 
been  relied  upon  by  the  counsel  for  the  plaint- 
iff ;  it  was  on  the  equity  side  of  the  Sup  C.  of 
the  U.  S.  Besides,  the  court,  in  that  case,  say, 
that  the  material  calls  are  to  govern,  or,  in 
our  language,  the  material  parts  of  the  descrip- 
tion :  that  is,  where  there  are  any  clear,  fixed 
and  indisputable  points  or  boundaries,  they 
must  be  observed. 

Mr.  Henry,  in  reply.  Is  there,  in  this  case, 
that  absolute  certainty,  those  fixed  objects  or 
terms,  which  must  control  and  govern  the 
location  ?  M.  was  indebted  to  C.  $33.750,  for 
which  he  agreed  to  convey  to  him  thirty-three 
thousand,  seven  hundred  and  fifty  acres  of 
land.  Quantity  was  the  object  and  intention 
of  the  .parties  ;  and  that  intention  i«  to  govern, 
unless  controlled  by  some  fixed  and  immovable 
bounds.  It  is  asked,  what  would  be  the  con- 
struction, if  a  fixed  natural  object  had  been 
given  as  the  place  of  beginning  V  But,  in  this 
case,  the  place  of  beginning  is  a  supposed 
artificial  point,  taken  for  the  purpose  of  ex- 
tending lines,  although  arbitrary  and  imagin- 
ary, so  as  to  include  a  certain  quantity  of 
acres  of  land.  Suppose  the  transit  line  had_ 
been  run  so  as  to  cut  off  three  miles  from  the' 
supposed  base,  is  the  lessor  to  have  only  half 
the  quantity  granted  to  him  ?  Did  not  the 
court,  in  their  construction  of  the  patent  of 
Kayaderosseras,  reject  a.  lot,  in  order  to  fulfill 
the  intent  of  the  grantor  ?  Will  they  not,  then, 
reject  an  impracticable  place  of  beginning,  in 
order  to  fulfill  the  intent  ?  The  place  of 
beginning  was  mentioned  merely  for  the  pur- 
pose of  giving  to  the  grantee,  by  an  extension 
of  lines,  a  certain  quantity  of  land.  If  cut  off 
from  the  southwes  corner  of  the  tract  of 
one  hundred  thousand  acres,  the  location 
must  come  as  near  as  possible.  Such  is  the 
doctrine  of  Plowden.  According  to  the  argu- 
ment of  the  counsel  for  the  defendant, 
no  description,  whatever,  in  a  deed,  can 
ever  be  departed  from,  or  the  lines  extended, 
to  fulflll  the  most  manifest  intention  of  the 
parties.  In  the  case  of  the  Sacoudaga  patent, 
there  was  no  concluding  or  closing  line,  yet 
this  court  supplied  it,  in  order  to  fulfill  the 
intent. 

155*]  *The  case  of  Massie  v.  Watts,  it  is 
true,  was  on  the  equity  side  of  the  court ;  but 
the  court  take  into  consideration  the  peculiar 
situation  of  the  country,  and  they  vary  the 
lines  to  carry  into  effect  the  intention  of  the 
parties.  If  the  court  is  to  be  so  rigidly  confined 
to  the  southwest  corner  of  the  one  hundred 
thousand  acre  tract  that  they  cannot  vary  from 
it,  then  there  is  no  place  of  beginning,  and  the 
grant  cannot  be  located  at  all.  Yet  it  is  ad- 
mitted, by  the  other  side,  that  it  may  be 
located  in  part,  by  beginning  two  miles  farther 
east.  The  location  is  to  extend  "  southerly, 
so  far  as,  by  lines  drawn,  &c.,  will  include 
thirty-three  thousand,  seven  hundred  and  fifty 
acres."  The  lines  are  to  be  drawn  parallel,  and 
so  far  as  to  include  the  quantity  mentioned. 
The  east  and  west  lines  of  the  one  hundred 
thousand  acre  tract  were  not  to  be  continued  ; 
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but  the  possible  diminution  of  the  base  men- 
tioned was  contemplated  by  the  grantor,  and 
the  lines  were  to  be  extended  south,  so  far  as 
to  supply  any  deficiency  which  might  arise 
from  that  circumstance.  If  the  eastern  and 
western  lines  were  not  to  be  rolled  out  or 
extended  south,  so  as  to  include  the  quantity, 
but  were  to  be  confined  strictly,  according  to 
the  words,  why  was  not  the  length  of  these 
lines  fixed  at  once  ?  There  are,  then,  peculiar 
terms  of  description  used  in  this  deed,  which 
show  that  the  boundaries  or  lines  were  not 
immovably  fixed  :  but  were  to  be  varied  or 
extended,  so  as  to  carry  the  intention  into 
effect. 

But,  it  is  said,  the  court  cannot  adopt  the 
construction  for  which  we  contend,  because 
forsooth,  there  are  personal  covenants  in  the 
deed,  to  which  the  plaintiff  may  resort  for 
damages.  But  if  M.  was  insolvent,  and  now 
in  court,  might  not  C.  say,  "you  granted  me 
thirty  three  thousand,  seven  hundred  and  fifty 
acres  of  land,  for  which  you  were  paid  ;  you 
own  land  south  sufficient  to  make  up  that 
quantity ;  and  by  your  own  act  you  have 
precluded  me  from  taking  a  base  of  six  miles, 
and  am  I  now  to  be  told  to  look  to  the  cov- 
enants ?"  Again  ;  if  we  look  to  the  terms  of 
description  in  the  deed  to  Ogden,  it  is  clear 
that  his  deed  cannot -be  located  until  the  deed 
to  C.  is  first  satisfied.  The  tract  granted  to 
him  is  to  be  admeasured,  "beginning  at  the 
southwest  corner  of  a  certain  tract  of  land  of 
thirty-three  thousand,  seven  hundred  and  fifty 
acres,  granted  or  to  be  granted  by  the  said 
Robert  Morris  to  Andrew  Craigie,"  &c.  The 
location  of  O.'s  tract  is  then,  by  *ex-  [*156 
press  terms,  made  dependent  on  the  prior 
location  of  C.'s  tract.  In  regard  to  the  latter, 
O.  stands  precisely  in  the  situation  of  M.,  and 
can  have  no  better  right.  He  might,  finding 
no  interfering  grant  east,  extend  two  miles 
farther  in  that  direction,  and  so  he  has,  in 
fact,  done  ;  M.  intended  to  make  all  his  grants 
bound  by  straight  lines,  and  to  exclude  the 
Genesee  flats. 

Admitting  that  the  recital  is  not  evidence  ; 
still  the  substance  of  O.'s  grant  is  made 
dependent  on  the  grant  to  C.  first  to  be 
located.  The  lines  given  being  parallel  and 
defined  or  limited,  M.  could  not  object  to  their 
extension  south,  so  as  to  fulfill  the  intention  of 
the  srrant  to  C. ;  and  O.,  so  far  coming  in  place 
of  M. ,  must  be  governed  by  the  same  con- 
struction as  if  the  suit  were  against  M. 

Per  Curiam.  The  case  admits  that  Robert 
Morris  is  the  source  of  title  to  both  parties. 
The  lessor  of  the  plaintiff  claims  title  to  the 
premises,  under  a  deed  from  Morris,  bearing 
date  April  6,  1797.  It  recites  an  agreement 
made  between  the  parties  August  5,  1795, 
whereby  Morris  covenanted  to  .convey  and 
assign  to  Craigie,  his  heirs  and  assigns,  for- 
ever, the  tract  and  parcel  of  land  described  in 
the  deed  ;  and  it  then  grants  to  Craigie  a  cer- 
tain tract  of  land  lying  in  the  County  of  On- 
tario, &c. ,  "to  be  admeasured  according  to 
the  following  bounds  and  line's  :  beginning  at 
the  southwest  corner  of  a  certain  tract  of  land 
of  one  hundred  thousand  acres,  granted  to 
Craigie,  Watson  and  Greenleaf,  on  the  18th  of 
Feb.,  1792;  thence  extending  east,  along  the 
21  821 
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southern  boundary  of  said  tract,  six  miles, 
thence  southerly,  so  far  as,  by  lines  to  be 
drawn  from  those  two  points,  parallel  to  the 
eastern  and  western  boundaries  of  the  said  one 
hundred  thousand  acre  tract,  will  include 
therein  the  quantity  of  thirty-three  thousand, 
seven  hundred  and  fifty  acres  of  laud." 

The  case  concedes  that  the  place  of  begin- 
ning of  the  tract,  including  the  premises  in 
question,  is  fixed  and  certain.  The  line,  there- 
tore,  must  be  run  from  that  point,  according 
to  the  courses  and  distances,  to  ascertain  the 
lauds  granted.  The  fact,  that  Morris'  anterior 
grant  to  Le  Roy,  Linklan  and  Boon,  had 
devested  him  of  the  title  to  two  miles  in  width 
of  the  laud  granted  to  Craigie  (which  is  the 
basis  of  the  plaintiff's  claim  to  extend  his  grant 
157*]  on  to  the  lauds  granted  by  Morris  *to 
Ogden),  does  not  warrant  a  location  upon 
other  lands  not  authorized  by  the  terms  of  the 
deed.  The  principle  on  which  the  .location 
contended  for  rests,  is,  that  the  base  given  to 
Craigie  was  six  miles,  and  that  the  grantor 
had,  by  a  prior  grant,  narrowed  this  one  third, 
and  that  it  is  a  grant  of  quantity  founded  on 
the  six  .mile  base ;  and  that,  therefore,  the 
grantee  has  a  right  to  his  quantity  upon  any 
of  the  coutinguous  lands  of  the  grantor.  We 
cannot  accede  to  this  proposition,  where  there 
is  a  known  and  well  ascertained,  place  of  begin- 
ning. In  such  case,  the  grant  must  be  con 
fined  to  the  lands  corresponding  with  the 
boundaries  given  in  the  deed.  It  would  seem 
to  be  equitable,  if  Morris  continued  to  own  the 
adjoining  land,  that  the  grant  should  be  satis- 
fied, by  being  extended  on  his  other  lands,  so 
that  the  grantee  might  have  his  complement ; 
but  even  then,  we  much  doubt  whether  a  court 
of  law  could  afford  the  relief,  in  a  case  where 
there  was  no  question  as  to  the  actual  bound- 
aries of  the  tract  granted. 

In  the  present  case,  it  would  operate  inequi- 
tably, to  permit  the  plaintiff  to  extend  his  grant 
upon  lauds  held  by  a  prior  grant  to  Ogden. 
It  is  urged  that  the  deed  to  Ogden  recites,  or 
refers  to  the  prior  agreement  made  between 
Morris  and  Craigie  ;  and  were  we  to  admit  that 
Ogdeu  had  r«ad  that  contract,  and  fully  un- 
derstood it,  he  must  have  known  how  the  tract 
agreed  to  be  conveyed  to  Craigie  was  to  begin, 
and  what  it  was  to  include,  and  that  it  did  not 
touch  or  interfere  with  the  tract  granted  to  him. 
We  are  ignorant  of  any  principle  on  which  the 
boundaries  of  a  deed  can  be  rejected,  when  they 
are  susceptible  of  a  definite  and  certain  loca- 
tion, on  the  ground  that  the  grantor  did  not 
own  part  of  the  land  granted,  but  did  own 
contiguous  laud.  Here,  the  case  is  stronger 
against  the  plaintiff.  The  grantor,  when  he 
conveyed  to  Craigie,  did  not  own  the  lands  in 
question,  and  therefore  there  is  no  equity  in 
the  plaintiff's  claim. 

Judgment  for  the  defendant. 

Cited  in— 3  Cow.,  2U9  ;  4  Wend..  319;  5  Wend.,  147; 
14  Wend,t$90;  7  Laos.,  378:  10  Hun,  489;  14  Barb., 
99 ;  1  Paine,  498 ;  20  Wis.,  432. 
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KIN&SLEY, 

1.     Practice — Notice  to  Produce — When  Party 
need  not  Prove  Execution— Name*  of  Subscrib- 
32:2 


ing  Witnesses  Torn  off.  2.  Sale  of  Lease — 
Relation  of  Landlord  and  Tenant  does  not 
Exist  Between  Lessee  and  Purchaser — Notice 
to  Quit. 

When  a  party  to  a  suit,  pursuant  to  a  notice  for 
that  purpose,  produces  an  instrument  to  which  he 
is  party,  and  under  which  he  claims  a  beneficial 
interest,  it  is  not  necessary  for  the  other  party  to 
prove  its  execution.  In  other  cases,  however,  the 
execution  of  the  instrument  must  be  regularly 
proved  by  the  party  calling  for,  and  offering  it  as 
evidence  in  the  cause. 

The  circumstances  of  the  names  of  the  subscrib- 
ing1 witnesses  being  torn  off,  will  not  exempt  the 
party  from  the  necessity  of  proving  the  hand- 
writing- of  the  party  who  executed  it,  there  being 
no  evidence  that  the  party  producing  the  deed  had 
mutilated  it. 

Where  A,  a  lessee,  agreed  to  sell  the  lease  to  B, 
for  a  certain  sum,  and  indorsed  his  name  on  the 
lease,  and  delivered  it  to  B,  who  paid  him  the  pur- 
chase money,  and  agreed  to  pay  the  rent  in  arrear, 
and  to  become  due  to  the  lessor  in  the  lease;  held 
that  this  was  an  agreement  for  a  sale,  and  that  the 
relation  of  landlord  and  tenant  did  not  exist 
between  them,  and  that,  therefore,  B  was  not  enti- 
tled to  a  notice  to  quit. 

Citations-12  J  jhns,,  223  :  3  Taunt.,  60  ;  Phil.,  346  ; 
3  Johns.,  422;  13  Johns..  106. 

THIS  was  an  action  of  ejectment,  to  recover 
lot  No.  4,  in  M'Key's  patent,  in  the  town 
of  Worcester,  in  Otsego  County,  tried  before 
Mr.  Justice  Platt,  at  the  Otsego  Circuit,  in 
1818. 

At  the  trial,  the  plaintiff  proved  that  a  notice 
had  been  duly  served  on  the  defendant's  attor- 
ney, to  produce,  at  the  trial,  a  lease,  in  per- 
petuity, from  James  V.  Romayne,  to  the  lessor 
of  the  plaintiff,  or  that  parol  evidence  would 
be  given  of  its  contents.  The  defendant, 
accordingly,  produced  a  lease  of  the  premises 
in  question,  dated  Jan.  15,  1801,  executed  by 
Romayne  and  the  lessor  of  the  plaintiff,  to  the 
lessor  of  the  plaintiff,  his  heirs  and  assigns 
forever,  paying  an  annual  rent  of  $15. 

The  defendant's  counsel  objected  to  the  lease 
being  read  in  evidence,  without  first  proving 
the  execution  thereof  by  the  subscribing  wit- 
nesses or  in  some  other  legal  mode.  It  ap- 
peared that  the  names  of  the  subscribing  wit- 
nesses had  been  torn  off.  The  judge  decided 
that  the  deed  coming  out  of  the  hands  of  the 
defendant,  under  these  circumstances,  no 
further  evidence  concerning  it  was  necessary. 
The  lease  was,  thereupon,  read  in  evidence, 
and  the  lessor  of  the  plaintiff  proved  that  some 
time  after  its  execution  he  went  into  possession 
of  the  premises,  on  which  he  lived  several 
years  ;  and  that,  at  the  commencement  of  this 
suit,  the  defendant  lived  on  the  premises. 

The  defendant,  after  proving  the  handwrit- 
ing of  the  lessor  of  the  plaintiff,  whose  name 
was  indorsed  on  the  lease,  offered  to  prove 
that  about  ten  years  ago  Thomas  Benton  agreed 
to  purchase  of  the  lessor  of  the  plaintiff  the 
premises  in  question,  for  $750,  and  that  Benton 
was  to  pay  Romayne  the  rent  then  in  arrear, 
and  which  should  become  due  thereafter;  and 
that,  in  pursuance  of  this  contract,  B.  paid 
the  lessor  of  the  plaintiff  the  sum  of  $750; 
*who  thereupon  indorsed  his  name  [*159 
on  the  lease,  and  delivered  it  to  Benton, 
who  immediately  went  into  possession  of 
the  premises,  and  continued  in  possession 
until  his  death,  leaving  a  wife  and  children  ; 
and  the  defendant,  afterwards,  married 
the  widow,  and  lived  with  her  on  the 
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premises,  until  the  commencement  of  this  suit 
The  evidence  was  objected  to  by  the  plaintiff's 
counsel,  who  stated  that  no  rent  had  ever  been 
paid  by  Kingsley  or  Benton,  that  K.  was  in 
solvent,  and  that  the  lessor  of  the  plaintiff,  the 
original  lessee,  was  called  upon  for  the  rent 
The  judge  rejected  the  evidence  and  charged 
the  jury  to  find  a  verdict  for  the  plaintiff 
and  the  jury,  accordingly,  found  a  verdict  for 
him. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial,  which  was  submitted  to 
the  court  without  argument,  on  the  above 
case,  and  the  points  and  authorities  stated 
thereon. 

SPENCER,  Gh.  J.,  delivered  the  opinion  of  the 
court : 

In  Betts  v.  Badger,  12  Johns.,  223.  we  laid 
down  this  rule,  that  if  the  party  producing  an 
instrument,  on  notice,  is  one  of  the  parties  to 
the  instrument,  the  custody  of  the  paper  af- 
fords high  presumptive  evidence  that  he  holds 
it  as  a  muniment,  and  prima  facie,  it  is  suffi 
cient  proof  of  the  execution.  The  same  rule 
was  adopted  by  the  Court  of  Common  Pleas  in 
England,  in  Pearce  v.  Hooper,  3  Taunt.,  60. 
In  that  case  the  Chief  Justice  observed,  "the 
mere  possession  of  an  instrument  does  not  dis- 
pense with  the  nesessity  which  lies  on  the  party 
calling  for  it  of  producing  the  attesting  wit- 
ness." He  puts  the  case  of  an  heir  at  law  being 
in  the  possession  of  a  will,  and  the  devisee 
brings  an  ejectment,  and  calls  on  the  heir  to 
produce  the  will;  then  the  heir  claiming  asrainst 
the  will,  it  would  be  hard  that  it  should  be 
taken  to  be  proved  against  him  because  he 
produced  it.  Phillips  (346)  says,  the  result 
appears  to  be.  that  where  a  party  to  a  suit,  in 
pursuance  of  a  notice,  produces  an  instrument 
to  which  he  is  a  party,  and  under  which  he 
claims  a  beneficial  estate,  it  will  not  be  neces- 
sary that  the  other  party,  a  stranger  to  the 
instrument,  should  call  an  attesting  witness  to 
prove  the  execution  ;  but  that  in  other  cases, 
the  execution  ought  to  be  regularly  proved  by 
16O*J  *the  parly  who  offers  the  instrument 
as  part  of  his  evidence  in  the  cause.  This  I 
consider  now  the  settled  law  upon  the  subject, 
with  this  qualification,  that  it  is  immaterial 
whether  the  party  who  calls  for  the  production 
of  the  deed  be  a  party  or  a  stranger  to  it.  In 
the  present  case,  the  defendant  is  not  a  party 
to  the  lease,  in  any  sense  of  the  word  ;  nor  does 
he  claim,  personally,  any  beneficial  interest 
under  it.  This  case,  therefore,  does  not  come 
within  the  rule  ;  and  the  plaintiff  was  bound 
to  prove  the  execution  of  the  lease.  The  judge, 
in  admitting  it  to  be  read,  was  probably  influ- 
enced by  the  fact  that  the  names  of  the  sub- 
scribing witnesses  were  torn  off  ;  but  there  is 
no  proof  or  circumstance  raising  a  presump- 
tion ihat  the  defendant  had  mutilated  the 
instrument.  This  fact,  then,  did  not  absolve 
the  plaintiff  from  the  necessity  of  proving  the 
handwriting  of  the  lessor  ;  and  under  the  cir- 
cumstances, that  would  have  been  the  only 
mode  of  proof. 

The  objection  that  notice  to  quit  ought  to 
have  been  given,  is  untenable.  The  relation 
of  landlord  and  tenant  never  existed  between 
the  parties.  Benton  purchased  the  interest  of 
the  lessor  of  the  plaintiff,  as  a  lessee  in  the  lease 
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from  Romayne.  He  was  not  to  pay  him  any 
rent,  but  was  subject  to  pay  the  rent  to  Ro- 
mayne. The  lease  was  neve'r  assigned  in  such 
manner  as  to  vest  Benton  with  the  title  and 
consequently  the  lessor  of  the  plaintiff  had  the 
legal  estate  under  the  lease.  As  between  them 
it  was  an  agreement  to  sell,  and  in  such  case 
notice  to  quit  is  unnecessary.  '3  Johns  422  • 
13  Johns.,  1U6.) 

A  new  trial  must  be  granted,  with  costs  to 
abide  the  event,  on  the  first  point. 

New  trial  granted. 
Cited  in— 7  Cow.,  751 ;  7  Hun,  434. 


*FITCH  ET  AL.  Exr's  of  FITCH,  [*161 
BALDWIN. 

Real  Property  —  Action  against  Releasor  for 
Breach  of  Covenant— Releasee\  Estopped  from 
Alleging  that  Land  died  not  Lie  within  Re- 
leasor's  Patent — Covenant  of  Seisin — Extends 
to  'what. 

The  plaintiff  claimed  title  to  lands  under  the  Sara- 
toga patent,  and  the  defendant,  claiming:  the  same 
lands  undsr  the  Kayaderosseras  patent,  executed  a 
release  to  the  plaintiff,  of  the  same  land,  to  which 
he  claimed  title. 

In  an  action  brought  by  the  plaintiff  for  a  breach 
of  the  covenant  of  seisin  in  the  defendant's  deed, 
on  the  ground  that  the  land,  in  fact,  was  within  the 
Saratoga  patent,  and  therefore  the  defendant  was 
not  seised,  &c.,  held  that  the  plaintiff,  by  accepting 
the  conveyance  from  the  defendant  was  estopped 
from  alleging  that  the  lands  released  to  him,  did  not 
lie  within  Kayaderosseras  patent,  or  that  the  defend- 
ant was  not  seised  of  the  land  in  consequence  of  the 
prior  seisin  of  the  plaintiff  under  the  Saratoga 
pat  -nt,  which  was  the  oldest. 

The  covenant  of  seisin  extends  only  to  a  title  ex- 
isting in  a  third  person,  and  which  might  defeat  the 
estate  granted  by  the  defendant. 

If  there  had  been  fraud  on  the  part  of  the  defend- 
ant, and  the  plaintiff  had  by  undue  means,  and  in 
ignorance  of  his  rights,  been  induced  to  take  a  deed 
of  his  own  land  from  the  defendant,  is  seems  that 
lie  might  have  relief  in  chancery. 

Citation-14  Johns.,  224. 

THIS  was  an  action  on  a  covenant  of  seisin 
in  a  deed,  tried  at  the  Saratoga  Circuit,  in 
June,  1818,  before  Mr.  Justice  Van  Ness.  The 
deed,  from  the  defendant  to  the  testator,  was 
dated  April  23,  1814.  It  was  for  all  that  certain 
;ract,  piece  or  parcel  of  land,  situate,  &c.,  or 
lots  Nos.  10  and  11,  in  the  ninth  allotment  of 
he  Kayaderosseras  patent,  beginning,  &c. 
The  defendant  pleaded  that  he  was  seised,  &c., 
'n  the  premises  so  conveyed,  and  had  good 
•ight  to  convey,  &c. ,  and  specially  set  forth  his 
title  under  the  Kayaderosseras  patent,  and 
averred  that  the  premises  were  within  that 
satent;  to  which  the  plaintiff  replied  and  took 
ssue.  At  the  trial,  the  defendant,  in  support 
of  his  plea,  gave  in  evidence  the  Kayaderos- 
seras patent,  dated  Nov.  2,  1708,  the  easterly 
ine  of  which  is  bounded  by  the  westerly  line 
of  Saratoga  patent ;  a  deed  of  partition,  and 
divers  mesne  conveyances;  and  to  conclude  the 
>laintiff  from  denying  the  defendant's  title,  and 
o  estop  him  from  denying  that  the  land  in 
question  was  part  of  lots  10  and  11,  in  the  ninth 
allotment  of  the  Kayaderosseras  patent,  offered 
n  evidence  a  writing  under  the  hands  and 
seals  of  the  defendant  and  the  testator,  dated 
Hay  21,  1812,  by  which  it  was  agreed  be 
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tweeu  them  that  the  defendant  should  with- 
draw the  suit  which  he  had  commenced  in  the 
Supreme  Court  against  the  testator  for  land 
which  he  claimed  to  hold  in  the  town  of  Sara- 
toga, and  that  each  party  should  pay  his  own 
costs;  and  the  testator  released  to  the  defendant 
all  the  laud  in  lots  Nos.  10  and  11,  in  the  ninth 
allotment  of  the  Kayaderosseras  patent,  that  is 
not  included  in  the  testator's  deed  from  Jona- 
162*]  than  Lawrence,  recorded  in  *the  office 
of  the  clerk  of  Saratoga ;  and  a  survey  was  to 
be  made,  exactly  according  to  the  boundaries 
of  the  said  deed,  by  Caleb  Ellis,  as  soon  as  the 
parties  would  procure  him  to  do  it.  The  defend- 
ant also  offered  to  prove  that  soon  after  this 
agreement,  in  the  lifetime  of  the  testator,  Caleb 
Ellis,  with  the  defendant,  surveyed  the  lines  of 
the  land  occupied  by  the  testator  under  the 
deed  from  Lawrence  ;  and  that  according  to 
such  survey,  the  lands  so  occupied  fell  within 
the  patent  of  Kayaderosseras,  locating  that 
patent  as  now  claimed  by  the  defendant,  and 
as  it  laid  down  on  the  map. 

This  evidence,  the  agreement  and  proof  of 
survey  being  objected  to  by  the  plaintiff's 
counsel,  was  overruled  by  the  judge. 

The  plaintiff  then  gave  in  evidence  the  letters 
patent  for  the  tract  of  land,  called  the  Sara- 
toga patent;datedOct.9,  1708,  to  Peter  Schuyler 
and  others;  and  the  original  map  and  partition 
of  that  -patent,  as  surveyed  and  divided  by 
John  R.  Bleecker  in  1750,  by  which  it  appeared 
that  the  premises  .in  question  are  within  the 
west  end  of  lot  No.  25,  of  the  grand  division 
of  the  Saratoga  patent.  The  plaintiff  next 
gave  in  evidence  a  release  in  fee  from  Jonathan 
Lawrence,  one  of  the  proprietors  of  the  Sara- 
toga patent,  to  the  testator,  dated  Jan.  25, 
1798,  for  the  consideration  of  $3,750,  of  lot 
No.  16,  being  part  of  lot  No.  25,  of  the  grand 
division  of  the  Saratoga  patent,  containing  one 
hundred  and  sixty- five  acres. 

It  was  admitted,  on  the  trial,  that  by  the 
location  of  the  Kayaderosseras  patent,  as  laid 
down  on  the  rmip  of  partition,  the  premises  in 
question  are  included  in  that  patent ;  that  the 
patent  of  Saratoga,  laid  down-in  the  said  map, 
is  located  on  the  supposition  that  in  running 
the  six  miles  west  from  the  river  at  the  first 
station,  the  line  is  to  be  run  according  to  the 
windings  and  turnings  of  Anthony's  Kill;  and 
that  the  first  line  west  of  the  Saratoga  patent, 
as  laid  down  on  that  map,  although  extending 
west  six  miles,  according  to  the  windings  and 
turnings  of  that  creek,  extends  but  four  miles 
and  a  half  from  the  river  in  a  straight  line. 
That,  according  to  the  location  of  the  Saratoga 
patent  by  Bleecker  in  1750,  the  premises  in 
question  are  in  that  patent,  and  no  part  thereof 
within  the  patent  of  Kayaderosseras.  That,  ac- 
163*]  cording  *to  Bleecker's  location,  the  first 
line  west  extends  six  miles  from  the  river  on  a 
straight  line,  and  that  the  western  line  is,  in  all 
places,  but  six  miles  from  the  river,  in  some 
one  direction,  so  that  a  right  or  perpendicular 
line  from  any  part  of  the  premises  in  question 
to  the  river,  will  reach  within  the  six  miles. 
That  the  creek  called  Anthony's  Kill  does  not 
extend  six  miles  into  the  woods  on  a  straight 
line.  That  the  deed  from  Lawrence  to  Fitch, 
the  testator,  includes  all  the  lands  in  the  deed 
from  the  defendant  to  the  testator,  on  which 
this  suit  is  brought. 
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The  jury  found  a  verdict  for  the  plaintiff  for 
$1,819.56,  being  the  consideration  money  ex- 
pressed in  the  deed,  with  interest,  subject  to 
the  opinion  of  the  court  on  a  case  containing 
the  facts  above  stated. 

Mr.  M'Kown,  for  the  plaintiffs.  All  the  lands 
first  purchased  by  the  testator  from  L.,  were 
again  purchased  of  the  defendant,  and  he  was 
thus  seised  under  both  'patents.  We  admit 
that  if  the  the  defendant  was  seised  at  all  it 
was  under  the  Kayaderosseras  patent.  The 
patent  of  Saratoga  is  the  eldest,  and  its  words 
of  location  must  be  first  fulfilled.  In  the  con- 
struction of  the  Hoosick  patent,  the  court  said 
the  lines  were  to  run  parallel  with  the  creek, 
according  to  its  windings,  as  far  as  practica- 
ble, so  as,  in  no  instance,  to  be  nearer  than  two 
miles  to  the  middle  of  the  creek.  (2  Johns. 
Cas.,  37.)  The  same  principle  has  been  adopted 
in  the  construction  of  the  other  patents.  (2 
Cai.,  363,  367 ;  2  Johns.,  297  ;  5  Johns.,  440  ;  9 
Johns.,  102.) 

Bleecker's  survey  has  been  so  often  before 
the  court  that  it  is  unnecessary  to  remark  upon 
it.  Parol  evidence  as  to  the  survey  was  p.op- 
erly  rejected. 

The  covenant  of  seisin,  in  this  case,  was 
broken  as  soon  as  it  was  made.  (2  Johns.,  1  • 
4  Johns.,  72.) 

Mesars.  Hnntington  and  Van  Vechten,  contra. 
The  agreement  between' the  testator  and  the 
defendant  is  of  the  nature  and  must  have  the 
effect  of  an  award,  which,  though  it  does  not 
operate  as  a  conveyance,  will  conclude  and 
estop  the  party.  F.,  the  testator,  was,  there- 
fore, estopped  to  deny  the  defendant's  title. 
(Kyd  on  Awards.  55,  62.)  Besides,  it  was  an 
*agreement  to  settle  a  boundary  line  or  [*164 
survey.  (2  Cai.,  198,  199,  327  ;  9  Johns.,  43  ; 
15  Johns.,  197;  Doe  v.  liosser,  3  East,  15 ;  4 
Burr.,  2209.) 

Again;  the  testator  claimed  under  the  Sara- 
toga patent,  and  took  a  deed  for  the  same 
premises  from  the  defendant,  who  held  under 
the  Kayaderosseras  patent.  Is  he  not  then 
estopped,  as  between  the  defendant  and  him, 
to  say  that  this  land  does  not  lie  in  the  Kayade- 
rosseras patent?  (Jackson,  d.,  v.  Ayers,  14 
Johns.,  224.) 

Again;  are  the  plaintiffs  entitled  to  recover 
the  full  consideration  and  interest  as  damages, 
when  the  testator  has  never  been  evicted  or  dis- 
turbed? The  land  lies  in  one  or  other  of  the 
patents,  and  he  holds  under  both.  This  nega- 
tives the  possibility  of  their  ever  being  dis- 
turbed or  evicted. 

The  effect  of  a  recovery  in  an  action  on  the 
covenant  of  seisin  is  to  rescind  the  conveyance. 
(5  Johns..  53.) 

Mr.  Henry,  in  reply.  The  agreement  between 
the  testator  and  the  defendant  is  not  an  award, 
nor  in  the  nature  of  an  award.  It  is  a  release 
of  any  land  not  comprised  in  L.'s  deed  ;  and 
the  agreement  was  merged  in  the  deed.  The 
cases,  therefore,  which  have  been  cited,  as  to 
the  effect  of  an  award,  have  no  application. 
The  parties  merely  designated  a  person  to  do  a 
certain  act,  or  to  make  a  survey  of  the  land. 
This  was  not  a  submission. 

The  plaintiffs,  having  established  a  breach 
of  the  covenant  of  seisin,  are  entitled  to  recover 
damages  to  the  amount  of  the  consideration, 
with  interest. 
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Per  Curiam.  The  plaintiffs  have  declared  in 
covenant  on  a  deed  executed  by  the  defendant 
to  their  testator,  for  lots  in  the  Kayaderosseras 
patent,  which  deed  contained  a  covenant  of 
seisin. 

The  defendant  has  pleaded  that  he  was  seised 
and  had  good  right  to  grant  the  premises,  and 
specially  sets  out  his  title.  The  replication 
takes  issue  on  the  plea.  The  defendant  deduced 
a  title  to  himself  under  the  Kayaderosseras 
patent.  The  plaintiffs  introduced  in  evidence 
the  Saratoga  patent,  which  is  prior,  in  point 
of  date,  to  that  of  Kayaderosseras,  and  deduced 
a  title  to  their  testator,  by  a  deed  from  Jona- 
165*]  than  *Lawrence,  of  Jan.  25,  1798, 
under  that  patent. 

It  appears  that  the  deed  from  the  defendant 
to  the  plaintiffs'  testator  was  made  under  an 
agreement  between  them,  under  their  hands 
and  seals,  dated  May  21,  1813,  whereby  it  was 
stipulated  that  Baldwin  should  withdraw  a  suit 
he  had  commenced  against  Fitch  in  this  court, 
for  lands  which  Fitch  claimed  to  hold  in  the 
town  of  Saratoga,  each  party  to  pay  their  own 
costs ;  and  Fitch  released  to  Baldwin  all  the 
lands  in  lots  Nos.  10  and  11,  in  the  ninth  allot- 
ment of  the  Kayaderosseras  patent,  that  were 
not  included  within  the  bounds  of  Fitch's 
deed  from  Lawrence,  and  a  survey  was  to  be 
made,  according  to  the  boundaries  of  the  said 
deed,  by  Caleb  Ellis,  as  soon  as  the  parties 
could  procure  him  to  do  it.  The  case  goes  on 
to  state  the  survey  by  Ellis,  and  the  giving  the 
deed  by  Baldwin,  in  pursuance  thereof;  but 
as  we  do  not  put  the  decision  on  that  point,  it 
is  unnecessary  further  to  consider  it.  Nor 
are  we  called  upon  to  decide  upon  the  con- 
struction of  the  Saratoga  patent. 

It  is  evident  that  when  the  agreement  of 
May  21,  1813,  was  entered  into,  the  lands 
granted  by  the  deed  declared  on,  were  claimed 
by  each  of  the  parties :  by  the  defendant  under 
the  Kayaderosseras  patent,  and  by  the  plaint- 
iffs under  the  Saratoga  patent.  We  hold  Fitch 
and  his  representatives  estopped  from  alleging 
that  the  lands  granted  did  lie  in  the  Kayderos- 
seras  patent,  or  that  Baldwin  was  not  seised  of 
them,  in  consequence  of  the  prior  seisin  of 
Fitch  under  the  Saratoga  patent.  The  allega- 
tion that  Baldwin  has  broken  his  covenant  of 
seisin,  by  reason  that  Fitch  owned  the  prop- 
erty when  he  purchased  it,  is  repugnant  to  the 
direct  acknowledgment  in  the  act  of  receiv- 
ing a  title,  or  taking  a  conveyance  from  Bald- 
win. Paying  a  valuable  consideration  and 
accepting  a  deed  from  Baldwin,  restrains  the 
bargainee  from  asserting  that  the  bargainer 
was  not  seised  of  the  premises,  but  that  the 
bargainee  was  seised.  The  covenant  of  seisin 
extends  only  to  guaranty  the  bargainee  against 
any  title  existing  in  a  third  person,  and  which 
might  defeat  the  estate  granted. 

The  defendant  is  placed  in  an  extraordinary 
situation.  Fitch  acquired  all  the  title  he  had 
16(5*]  in  the  premises.and  *which  is  admitted 
to  be  good,  if  they  lie  in  the  Kayaderosseras 
patent ;  and  yet,  without  having  rescinded  the 
contract  of  sale,  and  put  Baldwin  free  to  con- 
test the  question  of  conflicting  boundary,  the 
plaintiffs  proceed  upon  a  supposed  want  of 
title  of  which  their  testator  was  couusant.  It 
never  can  be  permitted  to  a  person,  to  accept 
a  deed  with  covenants  of  seisin,  and  then  turn 
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round  upon  his  grantor,  and  allege  that  his 
covenant  is  broken,  for  that,  at  the  time  he 
accepted  the  deed,  he  himself  was  seised  of 
the  premises.  If  there  had  been  fraud  in  the 
case,  and  the  plaintiffs  could  have  shown  that 
the  testator  had  been  induced,  by  undue 
means,  and  in  ignorance  of  his  rights,  to  take 
a  deed  for  his  own  land,  there  might  be  relief 
in  a  court  of  equity.  In  the  case  of  Jackson 
d.,  v.  Ayres,  14  Johns.,  224,  the  defendant 
had  entered  into  an  agreement  to  purchase 
of  one  of  the  lessors  the  land's  then  in  ques- 
tion, and  a  deed  had  been  tendered  and 
refused  ;  in  an  action  of  ejectment  brought  by 
Brown,  the  defendant  offered  to  prove  that 
one  Dobkins  had  possession  of  the  premises 
forty  years  before  the  trial,  and  that  the  de- 
fendant was  in  possession,  claiming  title,  and 
had  a  deed  from  the  heirs  of  Dobkins.  We 
held  that  the  defendant  was  estopped,  admit- 
ting that  he  entered  under  Dobkins.  and  had 
a  deed  from  his  heirs  at  the  time  he  agreed  to 
purchase  from  Brown,  unless  he  was  "in  some 
way  deceived  or  imposed  upon  in  making  such 
agreement.  In  the  present  case,  the  agree- 
ment was  consummated  by  a  deed  ;  and  upon 
every  principle  the  plaintiffs  are  estopped. 

Judgment / or  the  defendant. 

Cited  in— 6  Cow..  180 :  11  Barb.,  576  ;  2  Rob.,  658 :  21 
Kan.,  337;  M  Kan.,  622;  100  U.  8.,  61. 


*JACKSON,  ex  dem.  CLOWES,    [*167 


CATHARINE  VANDERHEYDEN. 

Feme  Covert  —  Joinder  with  Husband  in  Cove- 
nant of  Warranty  —  Dower  —  Alienee  Cannot 
Bring  Ejectment  in  Own  Name  —  Not  Recover- 
able until  Assigned  —  Evidence. 

A  feme  covert  cannot  bind  herself  personally  by  a 
covenant  or  con.ract  during  the  coverture. 

Therefore,  a  deed  executed  by  husband  and  wife, 
with  covenant  of  warranty,  does  not  estop  the  wife, 
in  an  action  of  ejectment  against  her.  after  the 
death  of  her  husband,  from  setting  up  a  subse- 
quently acquired  interest  in  the  same  lands. 

The  right  to  dower  rests  in  action  only,  and  can- 
not be  so  aliened  as  to  enable  the  grantee  to  bring 
an  action  in  his  own  name.  • 

Dower  cannot  be  recovered,  in  an  action  of  eject- 
ment, until  it  has  been  assigned. 

Parol  evidence  is  inadmissible  to  show  that  an  ex- 
ecution, on  which  a  levy  and  sale  had  been  made, 
had  been  withdrawn,  and  the  levy  abandoned  by 
the  plaintiff,  in  contradiction  to  the  sheriff's  deed. 

The  remedy  of  the  party  is  by  application  to  the 
court  to  set  aside  the  sale  under  the  execution. 

Citation—  12  Johns.,  429. 

THIS  was  an  action  of  ejectment,  tried  at 
the  Rensselaer  Circuit,  in  July,  1818,  be- 
fore Mr.  Justice  Van  Ness. 

The  plaintiff  gave  in  evidence  a  deed  from 
Jacob  J.  Vanderheyden  and  Catharine,  his 
wife  (the  defendant),  duly  acknowledged,  by 
which  they  granted  and  conveyed  to  the  lessor 
of  the  plaintiff  the  premises  in  question,  in  fee, 
with  warranty. 

A  witness  testified  that  the  premises  were 
part  of  an  estate  held  and  possessed  by  the 
father  of  Jacob  J.  Vanderheyden,  under  whom 
he  derived  title,  by  devise  or  descent,  and  that 
he  was  in  possession  of  the  premises  at  the- 
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date  of  the  deed  ;  and  that  the  said  Jacob  died 
before  the  commencement  of  this  suit. 

By  an  agreement,  dated  April  10.  1816,  be- 
tween the  defendant  and  John  D.  Dickenson 
and  others,  the  defendant  covenanted,  as  soon 
as  convenient,  and  when  requested,  to  release 
to  them  all  right  and  title  of  dower,  as  the  wife 
of  Jacob  J.  Vanderheyden,  in  certain  lands 
claimed  by  them,  and*  give  up  all  deeds,  &c. 
And  they  covenanted,  on  receiving  such  re- 
lease, to  convey  to  her,  In  fee,  lot  No.  242, 
part  of  the  premises  in  question  ;  and  to  re- 
move, and  put  a  barn  standing  on  the  adjoin- 
ing lot  on  lot  242,  &c. 

A  witness  proved  that  the  defendant  went 
into  possession  of  the  premises  by  virtue  of  this 
agreement. 

The  defendant  then  offered  to  prove  a  title 
In  John  D.  Dickenson  and  others,  by  virtue  of 
a  judgment  and  execution  in  favor  of  John 
Kimberly,  against  the  said  Jacob  J.  Vander- 
beyden,  docketed  Sept.  5.  1810,  for  $2,000. 
This  evidence  was  objected  to,  on  the  ground 
that  the  defendant  was  estopped,  by  her  deed, 
and  the  covenants  in  the  deed,  from  setting 
up  anything  in  opposition  thereto.  But  the 
objection  was  overruled  by  the  judge ;  and 
1(58*]  *the  judgment  and  execution,  and  a 
sheriff's  deed,  dated  March  12,  1813,  to  John 
D.  Dickenson,  for  the  premises  in  question, 
and  the  articles  of  agreement,  were  read  in 
evidence. 

The  plaintiff  then  offered  to  prove  that  the 
execution  was  withdrawn  from  the  sheriff, 
and  the  levy  abandoned  after  the  levy  was 
made,  and  after  the  return  of  the  execution, 
at  the  instance  of  Dickenson,  and  that  Dicken 
son  was,  in  fact,  the  owner'  of  the  judgment 
at  the  time  the  execution  was  so  withdrawn 
and  the  levy  thereon  abandoned,  and  at  the 
time  of  the  sale  under  it.  But  this  evidence 
was  rejected  by  the  judge,  who  charged  the 
jury  to  find  for  the  defendant,  observing  that 
the  covenants  in  the  deed  did  not  bind  her  ; 
that,  as  the  plaintiff  had  not  deduced  and 
proved  title  in  her,  at  the  time  of  executing 
the  deed,  it  could  only  pass  an  inchoate  right 
of  dower,  consummated  by  her  husband's 
death,  which  was  interest  not  recoverable  in 
ejectment;  and  that  the  deed  could  not  estop 
the  defendant  from  setting  up  an  outstanding 
title,  or  any  other  defense  ;  and  the  jury,  ac- 
cordingly, found  a  verdict  for  the  defendant. 

On  a  case  containing  the  facts  above  stated, 
a  motion  was  made  for  a  new  trial,  which  was 
submitted  to  the  court  without  argument. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  was>  not  estopped  by  the 
deed  she  executed  with  her  husband,  to  the 
lessor  of  the  plaintiff,  for  the  premises  in  ques- 
tion. It  is  a  settled  principle  of  the  common 
law  that  coverture  disqualifies  a  feme  from 
entering  into  a  contract  or  covenant,  person- 
ally binding  upon  her.  She  may,  at  common 
law,  pass  her  real  property,  by  a  fine  duly 
levied  ;  and  under  our  Statute,  she  may,  also, 
in  conjunction  with  her  husband,  and  on  due 
examination  before  a  competent  officer,  convey 
her  real  estate,  or  any  existing  or  contingent 
future  interest  in  it.  But  such  deed  cannot 
-operate  as  an  estoppel  to  her  subsequently  ac- 


quired  interest  in  the  same  lands.  The  defend- 
ant's subsequent  agreement  with  Dickenson, 
in  regard  to  the  lots  in  question,  was  not  af- 
fected by  the  covenants  in  the  deed  to  the 
lessor. 

*The  offer  on  the  part  of  the  plaint-.[*l  69 
iff,  to  show  that  the  writ  of  fieri  facias,  issued 
under  the  judgment  in  favor  of  Kimberly 
against  Vanderheyden,  had  been  withdrawn 
and  the  levy  abandoned,  was  properly,  over- 
ruled. It  was  an  attempt,  collaterally,  to  con- 
tradict the  sheriff's  deed,  and  this  we  have  held 
(Jack/ton  v.  Croy,  12  Johns.,  429)  to  be  inad- 
missible. The  plaintiff's  remedy,  if  the  facte 
would  authorize  it,  w'ould  be  an  application 
to  the  court  to  set  aside  the  sale. 

I  do  not  understand  that  the  plaintiff  relies 
on  the  right  of  dower  acquired  under  the  deed 
from  the  defendant  and  her  husband,  If,  how- 
ever, that  right  is  insisted  on,  the  answer  is 
decisive  that  it  is  a  right  resting  in  action 
only  ;  it  cannot  be  so  aliened  as  to  enable  the 
grantee  to  bring  an  action'  in  his  own  name  ; 
SL  feme  covert,  or  a  widow,  may  release  her 
claim  of  dower  so  as  to  bar  her,  but  she  can 
invest  no  other  person  with  the  right  to  main- 
tain an  action  for  it ;  and  besides,  dower  can- 
not be  recovered,  in  an  action  of  ejectment, 
until  it  has  been  assigned. 

Motion  for  a  new  trial  denied. 

Distinguis.hed-35  Ind.,  136. 

Feme  covert  -in  not  estopped  or  bound  by  her  cov- 
enant. Disapproved— 56  Ind.,  18. 

Cited  in— «  Wend.,  14 ;  2  Hill,  557 ;  4  N.  Y..  12 :  4 
Barb.,  412;  18  How.  Pr.,  372 ;  4  Sand.,  424;  4  Duer. 
115 ;  4  Bos.,  297  ;  2  Hilt.,  437 ;  101  U.  S.,  247. 

Dower.  Cited  in— 20  Johns.,  413;  1  Cow.,  96;  2 
Cow.,  651 ;  10  Wend.,  419;  46  N.  Y.,  574;  1  Barb.,  507; 
11  Barb.,  576 :  3  Crancb  C.  C.,  396 ;  30  Ohio  St.,  204. 

Sheriff's  gale—Parol  evidence  inadmissible  to  shine 
•irregularities  in.  Distinguished— i  Cow.,  645. 

Cited  in— 20  Johns.,  51 ;  7  Wend.,  87. 


SEYMOUR  9.  JONAS  MINTURN. 

Negotiable  Paper — Accommodation  Maker — In- 
dorsement— Protest — Insolvency  of  Indorser — 
Release  by  Maker  and  Holder  to  Insolvent — 
Does  not  Discharge  Maker — Agreement  for 
Nominal  Consideration  without  Seal — Not 
Binding  as  Release  or  as  Accord  and  Satisfac- 
tion. 

The  plaintiff  lent  the  defendant  his   promissory 
note,   payable  to    the    defendant  or  order,   who 


NOTE.—  Release — Accord  and  satisfaction— Agree- 
ment .  not  under  seal,  cannot  operate  as  a  technical 
release.  See  Crawford  v.  Millspaugh,  13  Johns.,  87 : 
Dewey  v.  Derby,  20  Johns..  4ti:i ;  Barnard  v.  Darling-, 
11  Wend.,  28 ;  Dillingbam  v.  Estill.  3  Dana  (Ky.)  21 ; 
Davis  v.  Bowker,  1  Nev.,  487 ;  Jackson  v.  Stack- 
house,  1  Cow.,  122;  Ellsworth  v.  Fogg,  35  Vt.,  £55. 

A  release  under  seal,  effectual  even  though  con- 
sideration expressed  is  inadequate  to  satisfy  the 
cause  of  action  released.  Noble  v.  Kelly,  40  N.  Y., 
415;  Pratt  v.  Crocker,  16  Johns.,  270;  Ellsworth  v. 
Fogg,  35  Vt,,  355. 

See,  generally,  as  to  release,  Frink.v.  Green,  5 
Barb..  455;  Farmers'  Bank  of  Amsterdam  v.  Blair, 
44  Barb.,  641 ;  Stearns  v.  Tappin,  5  Duer,  294 :  Min- 
turn  v.  Seymour,  4  Johns.  Ch.,  497  ;  White  v.  Walker, 
31  111.,  422. 

Payment  of  a  sum  less  than  what  is  due,  though 
accepted  in  full  payment,  is  not  good  as  an  accord 
and  satisfaction.  Harrison  v.  Close,  2  Johns.,  448  ; 
Dederick  v.  Leman,  9  Johns.,  333;  Blum  v.  Hart- 
man,  3Daly,  47 :  10  Pick.,298 ;  27  Me.,  370 ;  20  Conn., 
559  ;  21  N.  J.  L.  (1  Zab.),  391 ;  13  Abb.  Pr.,  101. 

For  limitations  of  this  rule,  see  Boyd  v.  Hitch- 
cock, 20  Johns..  76,  note.  • 
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indorsed  it,  and  procured  it  to  be  discounted  at  the 
Bank  of  New  Vork,  and  received  the  money.  The 
note  was  protested  for  non-payment:  and  the 
defendant  being  insolvent,  the  plaintiff  signed  a 
written  agreement  discharging  him  from  all  debts 
and  demands.  &c.  The  Bank  (with  other  creditors) 
also  executed  the  agreement  by  its  corporate  seal. 
Afterwards  the  plaintiff  paid  the  Bank,  as  holders, 
the  amount  of  the  note,  and  brought  an  action 
against  the  defendant  for  so  much  money  paid  to 
his  use.  Held  that  the  release  of  the  defendant,  by 
the  Bank,  did  not  discharge  the  plaintiff,  as  maker, 
especially  as  the  Bank  did  not  know  for  whose 
accommodation  the  note  was  discounted  ;  and  that, 
therefore,  the  plaintiff  did  not  pay  the  money,  after- 
wards, in  his  own  wrong. 

That  the  agreement,  for  want  of  the  seal  of  the 
plaintiff,  could  not  operate  as  a  release:  and  the  con- 
sideration being  merely  nominal,  it  could  not  oper- 
ate as  an  accord  and  satisfaction. 

Though  a  promise,  by  words,  may  be  discharged 
by  parol,  before  it  is  broken ;  yet  where  an  agree- 
ment is,  on  an  adequate  consideration,  to  pay  a 
sum  certain,  it  cannot  be  discharged  by  an  agree- 
ment to  receive  a  less  sum. 

Besides,  the  plaintiff  having  no  debt  or  existing 
demand,  at  the  time  the  agreement  to  discharge 
the  defendant  was  executed,  that  agreement  could 
not  have  the  effect  to  discharge  a  right  of  action 
acquired  subsequently,  by  the  payment  of  the 
money  by  the  plaintiff  to  the  holders  of  the  note. 

Citations— 5  Burr.,  2611 ;  2  Johns.,  449 ;  5  East,  232 : 
1  Str.,  426 ;  Cro.  Car.,  383 ;  13  Mod.,  538. 

THIS  was  an  action  of  axsumpsit,  tried  at  the 
•N.  Y.  sittings,  in  Nov.,  -1818,  before  the 
late  Chief  Justice. 

1 7O*J  *The  declaration  contained  the  usual 
money  counts,  an  insimul  computassent,  besides 
special  counts. 

In.  the  year  1814  the  plaintiff  lent  to  the 
defendant  and  his  partner,  William  Miuturn, 
his  promissory  note,  dated  Sept.  18,  1814,  for 
$2,90i),  payable  to  them,  or  order,  sixty  days 
after  date.  The  note  was  discounted  at  the 
Bank  of  New  York,  for  the  accommodation  of 
W.  and  J.  Minturn,  'Who  received  the  money 
thereon  ;  when  the  note  became  due,  it  was 
protested  for  non-payment ;  and  afterwards, 
•on-  June  1,  1816,  the  plaintiff  paid  $1,100  on 
account  of  the  note,  and  Jan.  3,  1818,  after 
this  suit  was  commenced,  he  paid  the  residue 
of  the  principal  and  interest  thereon;  to  recover 
the  amount  so  first  paid  by  the  plaintiff,  tire 
present  suit  was  brought.  The  Bank  did  not 
know  for  whose  accommodation  the  note  was 
discounted. 

The  defendant's  counsel  read  in  evidence  a 
writing,  dated  Nov.  24.  1814,  signed  by  the 
plaintiff  and  other  creditors  of  W.  and  J.  M., 
and  to  which  the  President  and  Directors  of 
the  Bank  of  New  York  were  also  parties, 
having  executed  it  by  their  corporate  seal. 
This  writing,  after  reciting  that  the  said  W. 
and  J.  M.  were  indebted  to  the  subscribers, 
respectively,  on  promissory  notes  or  book 
accounts,  which  they,  in  consequence  of  losses 
and  misfortunes,  were  unable  to  pay,  and  that 
In  consideration  of  their  inability  to  pay  and 
satisfy  their  several  demands,  they  (the  sub- 
scribers) had  consented,  respectively,  to  dis- 
charge them  (W.  and  J.  M.),  and  each  of  them, 
of  and  from  all  future  claims  and  demands  on 
account  thereof ;  therefore,  in  consideration 
of  the  premises,  and  of  one  dollar,  &c.,  they, 
the  subscribers,  did  thereby  release  and  dis- 
charge the  said  W.  and  J.  M.  of  and  from  all 
debts,  dues,  and  demands,  which  they  had 
against  them,  or  either  of  them,  as  drawers  or 
indorsers  upon  any  promissory  notes,  or  upon 
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|  accounts,  or  any  contract,  agreement  or  obli- 
I  gation  whatsoever. 

It  appeared  that  the  note  in  question  was 
held  by  the  Bank  of  New  York,  under  protest, 
at  the  time  that  the  above-mentioned  release 
I  was  executed. 

A  verdict  was  taken  for  the  plaintiff  for  the 
$1,100,  and  interest,  after  deducting  a  sum 
received  before  the  suit,  *on  account  [*  1  7  1 
of  the  demand,  subject  to  the  opinion  of  the 
court  on  a  case  containing  the  facts  above 
stated. 

Mr.  Banner,  for  the  plaintiff.  On  the  face 
of  the  case,  the  plaintiff  is  entitled  to  recover. 
It  was  objected,  at  the  trial,  that  the  demand 
being  for  money  paid  to  the  use  of  William 
and  Jonas  Minturn,  the  proof  would  not  sus- 
tain an  action  against  the  defendant  alone  ; 
and  that  the  variance  was  fatal.  The  answer 
is,  that  this  should  have  been  pleaded  in  abate- 
,ment.  (2  Johns.  Cas.,  383;  Rice  v.  Shute,  5 
Burr.,  2611  ;  2  Bl.,  947.)  Then,  as  to  the 
release  or  discharge  set  up  by  the  defendant, 
we  contend  that,  as  between  these  parlies,  it  is 
void,  not  being  under  seal,  for  want  of  a  con- 
sideration. It  can  neither  operate  as  a  release 
nor  by  wav  of  accord  and  satisfaction.  (4 
Johns.,  235;  6  Johns.,  194;  8  Johns.,  444;  9 
Johns.,  358  ;  2  Johns.,  186  ;  5  Johns.,  387.) 

The  Bank  of  New  York,  it  is  true,  affixed 
their  seal,  but  no  assent  can  be  implied  to 
make  it  the  deed  of  the  plaintiff. 

This  case  does  not  come  within  the  principle 
of  law  that  the  discharge  of  the  principal 
debtor  discharges  the  surety.  The  case  of 
Fenton  v.  Pocock,  5  Taunt.,  192,  is  in  point. 
It  was  there  held  that  if  the  holder  of  a  bill  of 
exchange,  accepted  for  the  accommodation  of 
the  drawer,  takes  a  cognovit  from  the  drawer, 
for  payment  by  installments,  he  does  not  there- 
by discharge  the  acceptor  ;  and  that  there  was 
no  difference  between  an  acceptance  for  ac- 
commodation and  an  acceptance  for  value; 
and  that  the  cases  of  Laxton  v.  Peat,  2  Campb., 
185,  and  Cottol  v.  Haigh,  3  Campb.,  281, 
decided  by  Lord  Ellenborough.  were  not  law. 

On  the  face  of  the  note,  as  between  the  par- 
ties, the  maker  is  the  principal  debtor,  and  the 
indorser  the  conditional  security.  The  holder 
may  discharge  a  prior  indorser  and  sue  a  sub- 
sequent one.  (Haylingv.  Mulhall,  2  W.  Bl., 
1235  ) 

Messrs.  D.  B.  Ogden  and  T.  A.  Emmet, 
contra.  It  is  admitted  that  the  objection  as 
to  this  not  being  a  joint  action  comes  too  late. 
The  only  point  is,  whether  the  release  or  agree- 
ment in  writing  was  not  a  discharge  of  Hie 
plaintiff's  right  of  *action.  There  was  [*  1 7  2 
no  consideration  paid  for  this  note.  It  was 
merely  lent  by  the  plaintiff  to  the  defendant 
and  his  partner,  for  their  accommodation. 
The  same  motive  or  desire  to  benefit  his  friend 
induced  the  plaintiff  to  execute  the  release. 
The  plaintiff,  by  writing,  promises  to  pay  the 
defendant  a  certain  sum  of  money  ;  he  then 
proves,  by  parol,  that  he  was  a  mere  lender  of 
his  name,  by  note.  Surely  if  an  agreement 
exists  by  parol,  it  may  be  released  by  parol. 
Soloitur  eo  ligamine  quo  lirjatur.  If  the  defend- 
ant had  brought  an  action  on  the  note  against 
the  plaintiff,  the  latter  might  have  shown,  by 
parol  evidence,  that  he  never  received  any 
consideration,  but  was  a  mere  lender  of  his 
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note  to  M.  and  his  partner.  It  is  said  here 
was  no  release,  because  it  was  not  under  seal. 
The  plaintiff  being  a  party  to  the  instrument, 
to  which  the  Bank  of  New  York  affixed  their 
seal,  intended,  no  doubt,  to  confer  a  benefit  on 
M.  and  his  partner,  and  to  release  them  from 
all  liability  to  him.  If  he  did  not  so  intend, 
it  was  a  fraud  on  the  other  creditors  who 
signed  the  discharge.  When  the  writing  was 
signed  there  was  no  debt  to  be  released, 
nothing  but  a  mere  liability.  Before  a  right 
of  action  accrues,  a  promise  or  liability  may 
be  released  by  parol.  A  promise  before  it  is 
broken  may  be  discharged  by  a  parol  agree- 
ment (May  v.  King,  12  Mod.,  538,  per  Holt, 
Ch.  J.;  Cro.  Car.,  383  ;  2  Lev.,  214);  for  until 
there  is  a  debt  or  duty,  there  is  nothing  on 
which  a  release  can  operate.  It  was  uncertain 
whether  there  would  be  a  debt ;  so  we  admit 
that  it  could  not  be  an  accord  and  satisfac- 
tion, for  there  was  no  debt  to  be  satisfied.  But 
a  less  sum,  paid  before  the  right  of  action 
accrues,  and  accepted  by  the  party,  is  a  good 
accord  and  satisfaction.  (Watkinwn  v.  Ingks- 
by,  5  Johns.,  386,  391,  per  Van  Ness,  «/.;  Co. 
Litt.,  212  b;  5  Co.,  117.)  A  promise  to  dis- 
charge a  promise  does  not  require  any  con- 
sideration to  give  it  validity.  There  is  a 
pecuniary  consideration  of  $1  in  this  agree- 
ment, and  that  is  enough  to  prevent  its  being 
a  nudum  pactum. 

Again  ;  the  plaintiff  does  not  declare  on  the 
note,  but  for  money  paid  to  the  use  of  the 
defendant.  We  were  debtors,  if  at  all,  to  the 
Bank  of  New  York,  the  holders  of  the  note  ; 
and  they,  by  their  corporate  seal,  do  release 
this  debt.  The  plaintiff,  afterwards,  pays  the 
1  73*]  money.  But  for  whose  debt  ?  *Not 
for  the  debt  of  the  defendant  and  his  partner, 
for  they  were,  then,  duly  discharged  by  the 
holders.  How,  then,  can  it  be  money  paid  to 
the  use  of  the  defendant  ?  The  plaintiff  paid 
the  money,  because,  being  the  maker  of  the 
note,  he  was  legally  liable  to  pay  it.  The  Bank 
executed  the  instrument  with  the  assent  of  the 
plaintiff,  who  was,  also,  a  party  to  it.  It  is  an 
universal  principle,  applicable  to  all  cases 
where  the  relation  of  principal  and  surety 
exists,  that  a  discharge  of  the  principal  is  a 
discharge  of  th'e  surety.  . 

Mr.  S.  Jones,  Jr.,  in  reply.  Though,  as 
between  these  parties,  this  was  an  accommoda- 
tion note  ;  yet  as  regards  the  holders,  the  Bank, 
S.  was  the  principal,  and  M.  and  his  partner  the 
sureties.  The  Bank,  when  they  discharged  the 
sureties,  still  retained  their  right  of  action 
against  the  principal,  the  plaintiff,  who  was 
the  maker  of  the  note.  As  to  the  objection 
that  the  money  was  not  paid  to  the  use  of  the 
defendant,  it  would  equally  apply  in  every 
-other  case  where  the  principal  is  discharged 
under  a  bankrupt  or  insolvent  law. 

If  there  was  no  existing  debt,  or  no  debt 
until  the  plaintiff  paid  the  money,  on  what 
could  the  agreement  or  release  operate  ?  It 
was  no  matter,  then,  whether  it  was  sealed  or 
not.  It  could  not  operate  to  discharge  what 
did  not  exist.  Suppose  it,  however,  to  be  the 
release  of  a  promise,  it  cannot  be  valid  with- 
out a  consideration,  there  being  no  seal.  A  seal 
imports  a  consideration.  But  without  a  seal, 
it  was  a  simple  naked  promise.  It  is  agreed 
that  this  agreement  could  not  be  pleaded  as  a 
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release  ;  if  good,  it  might,  then,  be  pleaded  as 
an  accord  and  satisfaction  ;  for  there  can  be 
no  valid  defense  which  cannot  be  put  into  the 
form  of  a  special  plea.  But  would  a  mere 
nominal  consideration  of  $1  be  sufficient  to 
support  a  plea  of  accord  and  satisfaction  ? 
Such  a  consideration  is  nothing,  unless  to  sup- 
port a  right.  No  matter  how  the  case  stands 
between  the  original  parties  to  the  note.  It  is 
true  that  we  cannot  sue  on  the  note  ;  that 
would  be  absurd.  The  plaintiff  sues  on  the 
agreement  between  him  and  the  defendant, 
between  whom  it  is  a  case  of  principal  and 
surety. 

Admitting  that  this  was  a  parol  agreement, 
and  that,  as  *such,  it  may  be  released  [*174 
by  parol,  still  there  must  be  a  consideration  to 
support  it. 

But  it  is  said,  as  the  plaintiff  assented  to  the 
release  by  the  Bank,  it  is,  in  effect,  a  release 
by  the  plaintiff.     There  is,  however,  no  evi 
dence  that  the  paper  was  signed  by  the  com- 
mon consent  of  all  the  parties.     The  plaintiff 
signed  first  and  separately,  then  certain  cred 
tors,  and  after  them  the  Bank.     It  does  not 
appear  that  the  plaintiff,  when  he  signed  the 
agreement,  knew  that  the  Bank  would  execute 
it. 

SPENCER,  J.,  delivered  the  opinion  of  the 
court  : 

The  non-joinder  of  William  Minturn,  as  a 
co-defendant,  has  very  properly  been  aban- 
doned. The  objection  could  have  been  taken 
only  under  a  plea  in  abatement.  The  case  of 
Price  v.  Shute,  5  Burr.,  2611,  which  has  never 
been  questioned,  is  decisive. 

The  first  question  is,  whether  the  release  by 
the.  Bank  of  New  York  to  the  Minturns 
destroyed  their  remedy  against  the  plaintiff, 
as  drawer  of  the  note  ;  so  that  his  subsequent 
payment  to  the  Bank  was  in  his  own  wrong. 
The  fact  is  fully  made  out  that  the  note  was 
discounted  for  the  accommodation  of  the  Min- 
turns, it  being  unknown  to  the  Bank,  at  any 
time,  for  whose  accommodation  the  note  was 
made.  The  release  by  the  Bank  was  operative 
as  a  discharge  of  the  Minturns  ;  but  the  Bank 
had  a  right  to  presume  that  the  plaintiff  was 
the  real  debtor,  for  he  was  the  maker  of  the 
note ;  and  they  had  also  a  right  to  consider 
him  as  consenting  to  the  discharge  of  the 
indorsers.  It  is  not  to  be  doubted  that  a  com- 
pounding by  the  holder  of  a  note  with  the 
indorser,  with  the  consent  of  the  drawer,  does 
not.  discharge  the  holder's  remedy  against  the 
latter. 

It  is  indisputable  that  the  paper  writing, 
signed  by  the  plaintiff,  cannot  operate  as  a 
release,  for  the  want  of  a  seal  ;  but  it  is 
insisted  that  it  may  be  available  as  an  accord 
and  satisfaction.  The  want  of  an  adequate 
consideration  is  an  insuperable  objection  to 
its  operating  in  that  way.  The  consideration 
expressed  is  '$1.  The  cases  of  Harrison  v. 
Close,  2  Johns.,  449;  Fitch  v.  Button,  5  East, 
232;  and  Cumber  v.  Warn,  1  Str.,  426,  are 
decided  authorities  to  show  that  the  payment 
of  a  less  sum  *of  money  than  the  [*17& 
real  debt  will  be  no  satisfaction  of  a  larger 
sum,  without  a  release  by  deed.  But  again  ; 
it  has  been  urged  that.  the.  unsealed  discharge 
having  been  given  before  the  plaintiff  had  paid 
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anything  to  the  Bank,  the  implied  promise 
raised  by  law  on  the  subsequent  payment  by 
the  plaintiff,  would  be  discharged  by  parol, 
without  a  consideration,  on  the  ground  that  a 
promise  before  it  be  broken  may  be  discharged 
by  parol  ;  and  we  are  referred  to  the  cases  of 
Langdon  v.  Stokes,  Cro.  Car. ,  383,  and  May  v. 
King,  12  Mod.,  538.  These  cases,  undoubt- 
edly, decide  that  a  promise  by  words  may  be 
discharged  by  words,  before  a  breach  of  the 
promise ;  but  in  the  broad  extent  in  which  the 
proposition  is  laid  down,  these  eases  cannot  be 
supported.  Where  there  is  an  agreement, 
upon  an  adequate  consideration,  to  pay  a  sum 
certain,  the  promisor  cannot  avoid  that  agree- 
ment by  an  agreement  to  receive  a  less  sum  ; 
this  abundantly  appears  by  the  cases  already 
cited.  An  agreement,  as  in  the  case  of  Lang 
don  v.  Stokes,  to  go  such  a  voyage  before  a 
particular  day,  may  be  discharged  by  parol, 
before  it  is  broken  ;  for  non  constat,  that  the 
promisee  has  any  fixed  or  certain  advantage  in 
the  performance  of  the  voyage. 

There  is  a  decisive  objection  to  the  defense 
set  up.  The  plaintiff  had  no  existing  demand 
when  he  signed  the  paper  writing ;  the  dis- 
charge is  only  of  such  claims,  debts,  dues  and 
demands  which  the  parties  signing  it  respect- 
ively, had  against  the  Minturns,  or  either  of 
them,  as  drawers  and  indorsers  upon  any 
promissory  notes  then  held  by  either  of  the 
persons  subscribing  the  discharge  ;  and  the 
recital  to  the  discharge  is,  that  the  Minturns 
stood  indebted  to  the  subscribers  respectively, 
upon  promissory  notes,  or  book  accounts,  and 
that,  in  consequence  of  their  inability  to  pay 
and  satisfy  the  demands  against  them,  the  sub- 
scribers had  agreed  to  discharge  them  from  all 
future  claims  and  demands  for  or  on  account 
thereof.  Now,  the  plaintiff  had  no  claim, 
debt,  due  or  demand  when  he  signed  the  dis- 
charge; nor  did  the  Minturns  then  stand 
indebted  to  him  upon  promissory  notes  or  book 
account;  nor  had  he  any  claim  against  them  as 
drawers  or  indorsers  upon  any  promissory 
notes.  The  plaintiff's  claim  arose  subsequent- 
ly, and  in  consequence  of  his  payment  to  the 
Bank ;  and  he  does  not  bring,  nor  could  he 
1  76*]  maintain  a  suit  *against  the  Minturns, 
as  indorsers  of  the  note,  for  the  plaintiff  is  the 
maker  of  the  note,  the  payment  of  which  gives 
rise  to  this  action.  The  discharge,  therefore, 
does  not,  in  terms,  release  the  plaintiff's  right; 
and  arguing  from  it,  it  could  not  have  been 
the  intention  of  the  parties  that  the  plaintiff's 
demand,  which  was  then  altogether  uncertain 
and  contingent,  should  be  discharged.  The 
plaintiff  has  a  right  to  say,  and  he  can  say  it 
successfully,  that  the  discharge  does  not  em- 
brace his  present  cause  of  action.  The  plaint- 
iff is,  therefore,  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

Payment  of  part  of  debt,  with  agreement  to  receive 
it.  in  full  satisfaction,  is  no  extinguishment  of  debt. 
Distinguished— 30  Barb.,  341. 

Cited  in— 20  Johns.,  78,  484 :  14  Wend.,  104 :  23 
Wend.,  480 ;  33  N.  Y.,  653 ;  48  N.  Y.,  206 ;  2  Barb.,  612 ; 
65  Barb-,  169  ;  2  How.  Pr.,  59  ;  5  Rob.,  12 ;  6  Rob.,  74 ; 
1  Hilt.,  517;  3  Daly,  49. 

Relation*  and  liabilities  of  parties  to  note— Delay  to 
prosecute  principal.  Cited  in— 6  Cow.,  492 ;  3  Wend., 
26  ;  12  Wend.,  116  ;  21  Wend.,  382 ;  3  Barb.,  85  ;  6  Bos., 
288  ;  3  Rob..  713. 

Also  cited  in— 2  Wend.,  339;  5  Lans.,  10. 
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Negotiable  Paper — Accommodation  Indorser — 
Parties  to  Note  as  Witnesses — Testimony  at 
Former  Trial^- Evidence  of,  Admissible  only 
when  Witness  Dead— Discount  of  Note  at 
Higher  Premium  than  Interest—  When  Ren- 
ders Note  Void — Delay — Does  not  Discharge 
Indorser. 

Mere  delay  to  sue  the  principal  does  not  affect  the 
rights  of  the  creditor  against  the  surety.  A  delay, 
therefore,  to  sue  the  maker  of  a  note,  after  it  had 
become  due,  does  not  discharge  the  indorser. 

Evidence  of  what  a  witness  testified  on  a  former 
trial  between  the  same  parties  is  not  admissible, 
unless  it  is  first  shown  that  the  witness  is  dead. 

Where  A  made  a  note  payable  to  the  defendant  or 
order,  which  was  indorsed  by  the  defendant  for  the 
purpose  of  being  discounted  at  a  bank  for  the 
accommodation  of  A,  who,  on  its  being  refused  at 
the  Bank,  negotiated  it  to  a  third  person,  at  a  dis- 
count, with  a  knowledge  of  the  circumstances,  this 
does  not  amount  to  a  fraud  which  can  affect  the 
rights  of  the  holder  against  the  maker  or  indorser. 

A  party  to  a  negotiable  note  is  a  competent  wit- 
ness, in  a  suit  on  that  note,  to  prove  any  fact  which 
has  arisen  subsequently  to  his  becoming  a  party  to 
such  note,  which  does  not  involve  his  own  turpi- 
tude. By  the  rule  that  a  party  to  a  negotiable  note 
cannot  be  a  witness  to  invalidate  it.  is  understood 
that  a  person  whose  name  appears  on  negotiable 
paper  shall  not  be  admitted  to  say  that  it  was  taint- 
ed with  illegality  or  fraud  when  it  passed  from  his 
hands. 

Thus  a  second  indorser  is  a  competent  witness  to 
prove  that  the  third  indorser  had  said  that  he  had 
received  and  discounted  the  note  on  usurious  in- 
terest. 

Where  a  note  is  made  for  the  purpose  of  raising 
money,  and  is  discounted  at  a  higher  premium  than 
the  legal  rate  of  interest,  and  none  of  the  parties 
whose  names  are  on  the  note  could*  as  between 
themselves,  maintain  a  suit  upon  it,  when  it  became 
payable,  if  it  had  not  been  discounted,  then  the 
transaction  is  usurious,  and  the  note  void. 

Citations— 3  Johns.  Cas.,  185 ;  15  Johns.,  55,  275. 

THIS  was  an  action  of  assumpsit,  tried  before 
Mr.  Justice  Van  Ness,  at  the  Orange  Cir- 
cuit, in  Dec.,  1818. 

The  plaintiffs  declared,  as  third  indorsees, 
against  the  defendant,  as  first  indorser  of  a 
promissory  note,  dated  July  14,  1814,  for 
$1,500,  made  by  Benjamin  Wood,  payable 
ninety  days  after  date,  at  the  Bank  of  New- 
burgh,  to  the  defendant  or  order,  who  indorsed 
it  to  R.  &  W.  Smith,  who  indorsed  it  to  J. 
and  T.  Powell  &  Co.,  by  whom  it  was  indorsed 
to  the  plaintiffs. 

*At  the  trial,  the  defendant  called  [*177 
Wm.  Smith,  one  of  the  indorsers  of  the  note, 
to  prove  that  the  note  was  made  in  order  to  be 
discounted  at  the  Bank  of  Newburgh  ;  and 
that  the  witness  having  been  intrusted  with 
the  note  to  take  to  the  Bank,  he  had  fraudu- 


NOTE.— Principal  and  surety— Mere  delay  to  sue 
debtor,  does  not  discharge  surety— Indorser.  See 
Reynolds  v.  Ward,  5  Wend.,  501 ;  Pain  v.  Packard,  13 
Johns.,  174;  King  v.  Baldwin,  post,  384,  note;  2 
Johns.,  Ch.,  554 ;  Goldsmith  v.  Bi  own,  35  Barb.,  484 : 
Fulton  v.  Matthews,  15  Johns.,  433 ;  Berry  v.  Pullen. 
69  Me.,  101 :  Veasde  v.  Carr.  3  Allen,  14.  Compare 
Bruen  v.  Marquand,  ante,  58,  and  note;  Miller  v. 
Stewart.  9  Wheat.,  680,  note,  Law.  ed. 

Evidence —Testimony  of  witness  at  former  trial— 
When  evidence  of,  admissible.  See  Wilbur  v.  Selden. 
6  Cow.,  162.  note. 

Negotiable  paper— Accommodation  note— Diversion 
of— Under  what  circumstances  it  witt  render  note 
void.  See  Denniston  v.  Bacon,  10  Johns..  198,  note. 

Evidence— Parties  to  negotiable  paper— Competent 
witnesses  for  what  purposes.  See  Baker  v.  Arnold,  1 
Cai.,  258,  note ;  Woodhull  v.  Holmes,  10  Johns.,  231, 
note. 

Usury— When  accommodation  paper  tainted  by. 
See  Jones  v.  Hake,  2  Johns.,  Cas.,  60,  note. 
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lently  put  it  in  circulation.  The  witness 
testified  that  the  note  in  question  was  a  renew- 
al of  a  former  note  of  the  same  .amount,  of 
which  B.  Wood  was  the  maker  and  the  de- 
fendant was  the  indorser,  and  which  was  made 
and  indorsed  for  the  purpose  of  being  offered 
for  discount  at  the  Bank  of  Newburgh,  for  the 
accommodation  of  Wood ;  that  the  witness 
also  indorsed  the  note,  and  presented  it  for 
discount  at  the  Bank,  who  refused  to  discount 
it ;  that  the  witness  then  called  on  Henry  Par- 
ish, of  the  firm  of  J.  and  T.  Powell  &  Co.,  to 
discount  the  note,  which  he  did  accordingly  ; 
and  was,  at  the  same  time,  informed  by  the 
witness  of  the  special  purpose  for  which  the 
note  was  made. 

The  witness  never  communicated  to  the 
defendant  that  he  had  negotiated  the  note  to 
J.  and  T.  Powell  &  Co.  The  note  in  question 
was  made  and  indorsed  for  the  purpose  of 
taking  up  the  former  note,  of  which  Wood 
had  the  exclusive  benefit ;  and  the  former  note 
was  taken  up  with  the  proceeds  of  the  present 
note.  The  defendant  did  not  know,  when  he 
indorsed  the  note  in  question,  that  the  former 
note  had  been  negotiated  to  Powell  &  Co.  The 
witness  said  he  was  not  present  when  the  note 
in  question  was  signed  by  Wood  and  indorsed 
by  the  defendant.  It  was  delivered  to  him  by 
Wood,  and  he  had  no  instructions  or  directions 
from  either,  in  what  manner  he  was  to  nego- 
tiate it,  and  nothing  passed  between  them  on 
the  subject ;  though  Wood  knew  how  he  meant 
to  dispose  of  it,  and  both  he  and  the  defendant 
well  understood  that  with  the  avails  of  it  he 
was  to  take  up  the  original  note. 

The  defendant  further  offered  -to  prove,  by 
the  same  witness,  that  J.  Powell,  one  of  the 
plaintiffs,  had  since  admitted  to  him  that  the 
note  was  usuriously  discounted.  This  evi- 
dence was  objected  to  on  the  part  of  the 
plaintiffs,  and  overruled  by  the  judge. 

The  defendant  then  called  Benjamin  Wood 
as  a  witness  and  the  purpose  of  his  testimony 
being  stated,  he  was  objected  to  by  the 
plaintiff's  counsel,  but  admitted  by  the  judge. 
178*]  *He  said  he  was  the  maker  of  both  the 
notes  mentioned  by  the  last  witness  ;  that  he 
procured  the  defendant  to  indorse  the  first 
note,  for  his  accommodation,  to  be  discounted 
at  the  Newburgh  Bank,  and  the  witness  de- 
livered it  to  Smith  to  get  it  discounted  there. 
The  second  note  was  made  and  indorsed  for 
the  purpose  of  taking  up  the  first,  and  he 
delivered  it  to  Smith  for  that  purpose, who.on 
his  return  from  Newburgh,  told  the  witness 
that  he  had  negotiated  the  note  to  Powell  & 
Co.  The  witness  further  stated  that  when 
the  defendant  indorsed  the  second  note,  he 
told  him  that  it  was  to  be  discounted  at  the 
Newburgh  Bank,  and  with  the  proceeds  the 
first  note  was  to  betaken  up  ;  and  he  supposed 
that  the  defendant  did  not  know  that  the  first 
note  had  not  been  discounted  at  the  Bank,  or 
that  it  had  been  negotiated  to  Powell  &  Co. 
After  the  note  in  question  became  payable, 
Oct.  15,  1814,  Jacob  P.,  one  of  the  plaintiffs, 
told  the  witness  that  he  would  give  him  time 
to  pay,  provided  he  would  give  security. 
The  note  was  then  in  the  hands  of  an  attorney 
for  collection,  where  it  remained  for  about  a 
year,  on  the  promise  of  the  witness  to  give 
security.  The  witness,  after  the  note  fell  due, 
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had  extensive  dealings  with  Powell  &  Co., and 
had  paid  them  above  $4,500.  The  witness 
failed  in  1816,  until  which  time  he  was  able 
to  pay  his  debts,  and  was  able  to  pay  the  note 
in  question  long  after  it  fell  due.  On  being 
questioned  as  to  the  manner  in  which  he  paid 
the  sum  mentioned  to  Powell  &  Co.,  the  wit- 
ness said  that  his  brothers  were  sureties  for 
him,  and  two  hundred  acres  of  land,  of  which 
he  was  in  possession,  were  conveyed  to  them 
by  his  father,  at  the  request  of  the  witness, 
which  they  then  mortgaged  to  Powell  &  Co. 
for  the  debt. 

The  attorney  testified  that  the  plaintiffs  put 
the  note  in  question  into  his  hands,  for  col- 
lection, in  June  or  July,  1815  ;  the  witness  did 
not  demand  payment  of  the  defendant  until 
December  following  ;  and  the  note  not  being 
paid,  he  commenced  a  suit  in  that  month. 
Wood  was  then  solvent,  though  there  were 
large  demands  against  him.  His  instructions 
were  to  receive  the  joint  bond  of  Wood  and 
the  defendant,  if  they  offered  it,  payable  in 
one  year.  He  delayed  commencing  *the  suit, 
in  consequence  of  the  repeated  promises  of 
Wood  to  get  the  bond  executed,  which  was 
the  *only  security  mentioned.  He  [*17O 
saw  and  conversed  with  Wood  only,  and 
supposed  that  he  communicated  the  proposals 
to  the  defendant,  with  whom  he  was  intimate. 

The  defendant  offered  to  prove  what  a  wit- 
ness had  sworn  on  a  former  trial  between 
the  same  parties,  on  this  note,  as  to  the  usury 
alleged,  which,  being  objected  to,  was  over- 
ruled. 

A  verdict  was  taken  for  the  plaintiffs  for 
$1,940.29,  subject  to  the  opinion  of  the  court 
on  a  case  containing  the  facts  above  stated. 

The  case  was  submitted  to  the  court,  with 
the  points  and  authorities,  without  argument. 

SPENCER,  Ch,  J.,  delivered  the  opinion  of 
the  court: 

The  material  points  in  the  cause  are. 
whether  the  note  in  question  was  fraudulently 
put  into  circulation  ;  whether  the  plaintiffs 
are  bona'fide  holders  of  it ;  and  whether  the 
confession  of  one  of  the  plaintiffs,  that  the 
note  was  usuriously  discounted,  was  admis- 
sible evidence.  There  is  no  force  in  the 
objections  that  the  indulgence  granted  by  the 
plaintiffs  to  Wood  discharged  the  defendant, 
or  as  to  the  overruling  the  proof,  of  what  a 
witness  had  sworn  on  a  former  trial,  as  to 
usury  in  the  transaction.  It  is  decisive,  as  to 
these  points,  that  mere  delay  to  sue  does  not 
affect  the  rights  of  the  creditor  even  against  a 
surety  ;  and  that  to  entitle  a  party  to  give  in 
evidence  the  testimony  of  a  witness  on  a 
former  trial,  it  must  be  shown  that  the  wit- 
ness is  dead  ;  and  this  was  not  shown  or  pre- 
tended. 

The  note  in  question  was  a  renewal  of  one 
which  had  been  drawn  by  Wood  and  in- 
dorsed by  the  defendant.  The  first  note  was 
intended  to  be  discounted  at  the  Newburgh 
Bank,  but  was  discounted  by  the  plaintiffs; 
and  it  appeared,  by  the  testimony  of  Smith,  an 
indorser  of  the  note,  subsequent  to  the  defend- 
ant's' indorsement,  that  the  present  note  was 
delivered  to  him  by  Wood,  indorsed  by  the 
defendant,  without  any  directions  or  instruc- 
tions from  either,  in  what  manner  he  was  to 
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negotiate  it,  though  it  was  well  understood  by 
Wood  and  the  defendant,  that,  with  the  avails 
he  was  to  take  up  the  original  note.  Inde- 
pendently of  the  question  of  usury,  there  is 
18O*]  nothing  in  the  objection;  the  *first 
note  was  made  and  indorsed  to  raise  money 
on  and  it  was  entirely  immaterial  whether  it 
was  discounted  at  the  Bank  of  Newburgh  or 
elsewhere.  It  did  not  alter  or  increase  the 
responsibility  of  the  indorser ;  the  money  to 
be  raised  was  intended  to  be  for  the  benefit  of 
Wood,  and  he  did  receive  the  money  for 
which  the  first  note  was  discounted.  If  the 
plaintiffs  knew,  when  they  received  the  note, 
that  it  was  intended  to  be  discounted  at  the 
Bank  of  Newburgh,  and  had  been  refused,  it 
would  not  affect  them  or  establish  any  fraud. 

Smith,  the  second  indorser  of  the  note,  and 
the  person  who  had  procured  the  plaintiffs  to 
discount  the  first  note,  and  had  negotiated  the 
note  in  question  to  them,  to  take  up  the  first 
note,  was  asked  whether  Jacob  Powell,  one  of 
the  plaintiffs,  had  not,  since  the  note  was  dis- 
counted, admitted  to  him  that  it  was  usuri- 
ously  discounted.  This  question  was  objected 
to  by  the  plaintiff's  counsel,  and  overruled. 

The  situation  in  which  Smith  stood,  did  not 
incapacitate  him  from  testifying  to  that  fact. 
He  was  not  asked  any  question  involving 
his  own  turpitude,  as  whether  the  note  which 
he  passed  as  a  good  and  available  note,  was 
void  within  his  knowledge,  when  he  offered 
it  to  the  plaintiffs, .  and  that  I  consider  to  be 
the  precise  point  on  whidi  a  majority  of  this 
court,  in  Winton  v.  Sa'idler,  3  Johns,  Cas., 
185,  rejected  the  testimony  of  an  indorser. 
The  reasoning  of  Mr.  Justice  Thompson,  who 
delivered  an  opinion  on  that  side  of  the  ques- 
tion, proceeds  on  the  maxim,  that  nemo  alle- 
gans  suam  turpitudinem  est  audtendus  ;  he 
considered  it  as  contrary  to  sound  policy  and 
morality,  that  a  party  to  a  negotiable  note 
should  be  admitted  as  a  witness  to  invalidate 
it ;  moaning,  undoubtedly,  to  be  understood 
that  a  person  whose  name  was  on  a  negotiable 
paper,  and  who  had  thereby  contributed  to  its 
circulation,  should  not  be  heard  to  say  that 
the  paper,  thus  sanctioned  by  his  name,  was 
tainted  when  it  passed  from  his  hands.  But 
if  it  receives  its  taint  when  it  is  negotiated  to 
the  party  plaintiff,  by  the  facts  then  happen- 
ing, it  is  not  contrary  to  public  policy  or 
morality,  nor  would  it  come  within  the  princi- 
ple of  the  decision  of  Winton  v.  Saidler,  to 
hear  the  witness  as  to  such  facts,  if  there  were 
1 8 1  *]  no  other  objections  to  his  testifying.  *If 
the  plaintiffs  discounted  the  first  note  upon  an 
usurious  consideration,  and  the  note  in  ques- 
tion was  a  mere  substitute  for  that  note,  they 
are  not  entitled  to  object  to  the  evidence,  that 
they  themselves  were  guilty  of  usury, because 
Smith,  whose  name  was  on  the  note,  was  the 
agent  of  Wood,  in  making  the  usurious  bar- 
gain. The  principle  in  Winton  v.  Saidler  was 
intended  as  a  protection  for  the  fair  and  bona 
fide  holders  of  a  negotiable  note  or  bill  against 
any  prior  transaction,  which  had  already 
invalidated  the  paper,  so  far  as  regarded  any 
person  who  had,  by  indorsing  the  paper,  or 
putting  his  name  to  it,  as  a  party,  from  being 
a  witness  to  impeach  it.  The  case  of  Skelding 
v.  Haight,  15  Johns.,  275,  is  in  point  to  show 
that  a  party  whose  name  is  on  a  negotiable 
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paper  may  be  permitted  to  testify  as  to  any 
facts  which  arise  subsequent  to  the  signtaure 
of  the  witness.  Upon  authority,  then,  Smith 
was  a  good  witness  to  prove  the  usury  by  the 
plaintiffs,  in  their  acquisition  of  the  note. 

It  may,  however,  be  urged,  that  the  pur- 
chase of  the  note  by  the  plaintiffs,  at  such  a 
discount  as  would  amount  to  usury  in  case  the 
note  was  originally  intended  to  be  sold  to 
them,  is  not,  under  the  circumstances.usurious, 
and  in  fact  that  it  was  the  mere  purchase  of 
the  note  at  a  less  sum  than  its  face.  The  case 
of  Munn  v.  The  Communion  Co.,  15  Johns., 
55,  settles  this  point.  It  is  there  said  that  if  a 
bill  or  note  be  made  for  the  purpose  of  raising 
money,  and  it  is  discounted  at  a  higher  prem- 
ium than  the  legal  rate  of  interest,  and  none  of 
the  parties  whose  names  are  on  it  can,  as  be- 
tween themselves,  maintain  a  suit  on  the  bill 
when  it  becomes  mature,  provided  it  had  not 
been  discounted,  that  then  such  discounting 
the  bill  would  be  usurious,  and  the  bill  would 
be  void.  In  the  present  case,  the  note  was 
indorsed  for  the  accommodation  of  Wood,  and 
it  was  not  an  available  paper  in  the  hands  of 
either  the  payee  or  indorser,  until  it  had  been 
negotiated  to  the  plaintiffs,  and  the  transaction, 
therefore,  would  be  usurious,  if  the  plaintiffs 
purchased  the  note  at  a  less  sum  than  its  nom- 
inal amount,  deducting  the  interest  for  the 
time  the  note  had  to  run. 

It  certainly  was  an  extraordinary  question 
which  was  put  *tothe  witness,  whether  [*182 
one  of  the  plaintiffs  had  not  admitted  to  him, 
since  the  note  was  discounted,  that  it  was 
usuriously  discounted  ;  for  Smith,  being  the 
person  who  transacted  the  business,  would 
himself  know  the  fact.  Still,  however,  I  per- 
ceive nothing  improper  in  the  question  ;  his 
answer  may  have  shown  the  relevancy  and 
propriety  of  the  inquiry  ;  and  it  is  not  to  be 
supposed  that  the  question  would  have  been 
entirely  overruled,  but  under  the  idea  that 
Smith,  being  an  indorser,  would  not  be  per- 
mitted to  testify  at  all  to  the  usury.  Had  not 
that  idea  prevailed,  the  question  would  have 
been  so  shaped  by  the  judge  as  to  elicit  all 
that  the  witness  knew  on  the  subject.  We, 
therefore,  grant  the  motion  for  a  new  trial, 
with  costs  to  abide  the  event  of  the  suit. 

New  trial  granted. 

Usury—What  is— Test  of.  Cited  in— 20  Johns.,  290 ; 
4  Cow.,'  279,  572  ;  5  Wend.,  69 ;  9  Wend.,  172 ;  3  Sand. 
Ch.,  89;  1  Abb.  Anp.  Dec.,  500;  16  Barb.,  554;  36 
Barb.,  589:  1  Abb.  Pr.,  239,  554:  5  Duer,  94;  18  Wall.. 
386  ;  9  Bank.  Reg.,  250;  20  Johns.,  287  ;  5  Cow.,  25  ;  8 
Cow.,  672;  5  Hill.  296;  7  Hill,  369;  8  Barb..  532;  1 
Hall,  510 ;  22  Wall.,  588 ;  2  McLeau,  248 ;  30  N.  J.  L.. 
240. 


ROSEBOOM  i.  BlLLINGTON. 

Statute     of    Limitations — Evidence— Negotiable 
Paper — Indorsement    by    Promisee,  without 
Privity  of  Promisor —  When  Evidence  of  Pay- 
ment, in  Favor  of  Promisee. 
An  indorsement  on  a  bond  or  note  made  bv  the 
obligee   or  promisee,  without  the  privity  of  the 
obligor  or  promisaor.is  not  admissible  evidence  of  a 
payment,  in  favor  of  the  party  making-  the  indorse- 


NOTE.-  Statute  i>f  Limitations— Indorsement  ofjMrt 
payment—  When  admissible  evidence. 

*'  An  indorsement  on  the  instrument  sued  on,  ac- 
knowledging- a  part  payment,  and  dated,  is  compe- 
tent, and  sufflicent  to  go  to  the  jury,  if  in  the  hand- 
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in.  'in  ;  so  as  to  repel  the  presumption  of  payment 
arising,  f  rorn  the  lapse  of  years,  or  to  take  the  case 
out  of  the  Statute  of  Limitations,  unless  it  be  first 
shown  that  it  -was  made  at  the  time  of  its  date,  or 
when  its  operation  would  be  against  the  interest  of 
the  party  making  it ;  and  then,  on  such  proof  being 
given,  it  is  good  evidence  for  the  consideration  of 
the  jury. 

Citations— 2  Str.,  837:  2  Ld.  Raym..  1370:  8  Mod., 
278 ;  3  Bro.  P.  C.,  393, 535 ;  2  Ves.,  43 ;  Phil.  Ev.,  117  ;  2 
Campb.,  ;W1. 

IN  ERROR,  to  the  Court  of  Common  Pleas 
of  Montgomery  County.  Roseboom,  in 
1817,  brought  an  action  of  asmmpsit  in  the 
court  belovv",  against  Billington,  on  a  promis- 
sory note  made  by  him,  dated  Jan.  9,  1808,  by 
which  he  promised  to  pay  the  plaintiff  or 
bearer,  two  years  after  date.  $50.88,  with  inter- 
est, value  received.  The  defendant  pleaded 
non  assumpsit,  and  aclio  non  accredit  infra  sex 
annos,  to  which  the  plaintiff  replied,  and  took 
issue  thereon. 

The  cause  was  tried  on  June  10,  1818,  and 
the  plaintiff,  after  proving  the  making  of  the 
note  by  the  defendant,  offered  to  prove  .an 
indorsement  on  the  noto,  in  the  hand  writing  of 
the  plaintiff,  dated  Oct.  18th,  1811,  acknowl- 
edging the  receipt  of  $30,  in  part  payment  of 
the  note.  This  evidence  was  objected  to  by 
183*]  the  defendant's  *counsel,  and  over- 
ruled by  the  court.  The  plaintiff  thereupon 
tendered  a  bill  of  exceptions,  which  was 
signed  and  sealed  by  the  court,  on  which  the 
writ  of  error  was  brought.  The  jury  found  a 
verdict  for  the  defendant,  on  both  issues,  on 
which  the  court  below  gave  judgment. 

Mr.  Conkling,  for  the  plaintiff  in  error,  con- 
tended that  the  evidence  offered  by  the  plaint- 
iff of  an  indorsement  on  the  note,  within  six 
years  last  past,  was  admissible,  though  not 
conclusive,  and  ought  to  have  been  left  to  the 
jury.  The  Statute  says  that  a  lapse  of  six 
years  shall  afford  a  presumption  of  payment ; 
but  the  plaintiff  is  not  precluded  from  showing 
circumstanced  to  repel  this  legal  presumption. 
In  the  case  of  Searle  v.  Harrington,  2  Str., 
826  ;  S.  C.,  8  Mod.,  278;  S.  C.,  Ld.  Rayra., 
1370  ;  S.  C.,  3  Bro.  P.  C.,  593,  the  defendant 
pleaded  soldi  ad  diem,  in  an  action  on  a  bond, 
and  relied  on  the  presumption  arising  from  the 
lapse  of  twenty-eight  years  from  the  date  of 
the  bond,  in  support  of  the  plea.  To  repel 
this  presumption,  the  plaintiff  offered  in  evi- 
dence two  indorsements  of  the  payment  of 
interest,  on  the  bond,  one  of  which  was  within 
twenty  years,  and  this  evidence,  after  argu- 
ment, was  held  admissible.  This  case  under- 
went much  discussion,  and  was  finally  affirmed 
in  the  House  of  Lords.  In  Glynn  v.  The  Bank 
of  England,  2  Ves.,  39-42,  Lord  Hardwicke 
recognizes  the  doctrine  established  in  this  case. 
Mr.  Phillips  (Treat,  on  Ev.,  117).  in  comment- 
ing on  the  case,  states  as  a  fact,  that  the  obligee 
died  thirteen  years  after  the  date  of  the  bond. 
This  is  a  mistake  ;  it  was  the  obligor  who  was 
dead. 


Mr.  Cody,  contra.  The  cases  cited  are  those 
of  bonds,  where  a  presumption  of  payment 
arises  from  the  lapse  of  time  merely  ;  and  are 
not  applicable  to  the  case  of  promissory  notes, 
where  the  Statute  runs  from  the  time  the  right 
of  action  accrues,  and  creates  a  positive  bar. 
The  effect  of  the  doctrine  contended  for,  on 
the  other  side,  would  be  a  virtual  repeal  of  the 
Statute  ;  for  if  the  payee  or  holder  of  a  note 
can,  at  any  time,  by  making  an  indorsement 
of  a  payment  of  interest,  or  a  part  of  the  prin 
cipal,  create  evidence  for  *himself,  to  [*184r 
take  the  note  out  of  the  operation  of  the  Stat- 
ute, it  will  be  in  vain  for  the  defendant  to 
rely  upon  it. 

Mi\  Conkling,  in  reply.  The  plea  is.  that 
the  plaintiff's  right  of  action  did  not  accrue 
within  six  vears.  On  this  issue,  it  is  enough 
for  the  plaintiff  to  show  an  acknowledgment 
of  the  right  within  six  years.  All  the  cases 
show  that  what  would  be  sufficient  to  repel  the 
legal  presumption  in  the  case  of  a  bond,  is 
enough  to  take  a  note  out  of  the  Statute.  It  is 
not  like  setting  up  presumption  to.  support  a 
right.  It  is  merely  letting  in  one  presumption 
of  law,  to  repel  another  presumption.  It  is 
evidence  for  the  consideration  of  the  jury,  and 
ought  to  be  received,  subject  to  the  direction 
of  the  judge.  There  is  no  danger,  in  such 
case,  in  permitting  the  evidence  to  go  to  a  jury, 
with  the  qualification  laid  down  by  Lord  El- 
lenborough,  in  Rose  v.  Bryant,  2 Campb.,  321, 
that  before  admitting  the  indorsements  as  evi- 
dence, the  plaintiff  must  first  prove  that  they 
were  made  at  or  recently  after  the  times  when 
they  bear  date,  when'  the  effect  of  them  was 
clearly  against  the  writer's  interest.  The 
mode  of  declaring  on  the  original  promise,  and 
relying  on  a  subsequent  promise  or  acknowl- 
edgment of  the  defendant  to  take  the  case  out 
of  the  Statute,  on  a  plea  of  actio  non  accrevit 
infra  sex  annos,  is  the  settled  and  approved 
form  of  pleading.  (Leaper  v.  Tatton,  16  East, 
420.) 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  question  here  is,  whether  an  indorse- 
ment of  a  payment  on  a  promissory  note,  in 
the  handwriting  of  the  payee,  without  any 
other  evidence  of  the  fact  of  payment,  ought 
to  have  been  submitted  to  the  jury,  as  proof 
of  the  payment,  and  thereby  to  take  the  case 
out  of  the  operation  of  the  Statute  of  Limita- 
tions. 

The  case  of  Searle  v.  Lord  Barrington,  has 
been  much  relied  on,  as  deciding  this  point. 
(2  Str.,  827;  2  Ld.  Raym.,  1370,  S.  C.  ;  8 
Mod.,  278,  S.  C.";  3 Bro.  P.  C.,  393,  535,  S.  C.) 
The  action  was  on  a  bond,  stated  in  Strange  to 
be  dated  in  1697,  and  in  Raymond  in  1695. 
The  plea  was  solvit  ad  diem;  the  defendant 
relied  on  the  presumption  of  payment  from  the 
lapse  of  time  ;  to  repel  which  the  plaintiff  pro- 
*duced  the  bond,  with  two  indorse-  [*185 


writing  of  the  defendant,  or  when  in  the  hand- 
writing of  the  creditor  who  is  shown  to  have  since 
deceased,  if  there  is  extrinsic  evidence  of  the  date. 
In  other  cases  an  indorsement  on  the  security, 
made  by  the  creditor  without  the  privity  of  the 
debtor,  is  not  evidence  of  the  payment  for  this  pur- 
pose unless  it  appear  that  it  was  made  at  a  time 
when  its  operation  would  be  against  the  interest  of 
the  person  making  it.  With  such  evidence  it  is 
sufficient  to  go  to  the  jury."  Abbott's  Trial  Evidence 
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825,  citing  Risley  v.  Wightman,  13  Hun,  163,  165; 

I  Greenl.  Ev.,154, 155  (sees.  121,  122) ;  Miller  v.  Daw- 
son,  26  la.,  186 ;  Roseboom  v.  Billington,  supra.  See, 
also,  Watson  v.  Dale,  1  Port.,  247:  Wood  v.  Wylds, 

II  Ark.,  754  ;  Shaffer  v.  Shaffer,  41  Pa.  St.,  51 ;  Jones 
v.   Jones,  21  N.    H.,   219;  Adams  v.  Seitzinger,    1 
Watts  &  S.  Pa.,  243:  Chandler  v.  Lawrence,  3  Mich., 
261. 

As  to  effect  of  partial  payment  as  a  promise  in 
general,  see  Kelsey  v.  Deyo,  3  Cow.,  133,  note. 
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menls,  under  the  obligee's  hand,  of  receipts 
for  interest,  the  one  in"  1699,  and  the  other  in 
1707.  Pratt,  Ch.  J.,  being:  of  opinion  that 
these  entries,  under  the  obligee's  hand,  who 
had  the  bond  in  his  custody,  and  might  enter 
what  he  pleased  upon  it,  could  not  be  evidence 
for  him,  nor  for  his  administrator,  though  they 
would  have  been  good  evidence  against  him, 
refused  to  admit  the  evidence.  Upon  debate, 
the  other  three  judges  were  of  opinion  that  it 
ought  to  have  been  left  to  the  jury,  for  they 
might  have  reason  to  believe  that  it  was  done 
with  the  privity  of  the  obligor,  and  that  the 
constant  practice  was  for  the  obligee  to  indorse 
the  payments  of  interest.  A  new  action  was 
brought,  and  Chief  Justice  Raymond  suffered 
the  indorsements  to  be  read,  and  the  jury 
found  for  the  plaintiff.  A  bill  of  exceptions 
being  taken,  a  writ  of  error  was  brought  to 
the  Exchequer  Chamber,  where  the  judgment 
was  affirmed.  Afterwards,  a  writ  of  error  was 
brought  to  the  House  of  Lords,  and  the  judg- 
ment was  there  affirmed.  Brown's  report  of 
the  case  gives  a  fuller  statement  of  the  evi- 
dence than  the  other  reporters.  It  is  there 
stated  that  the  Chief  Justice  held  that  the  in 
dorsements  were  evidence  to  be  left  to  the  con- 
sideration of  the  jury  ;  "  and  other  circumstan- 
tial evidence  being  given  to  induce  the  jury  to 
believe  the  bond  was  not  satisfied,"  there  was 
a  verdict  for  the  plaintiff.  Lord  Hardwicke, 
speaking  of  this  case  (2  Ves.,  43),  says,  "in 
that  case,  he  takes  it,  the  indorsements  were 
made  and  bore  date  within  the  twenty  years, 
for  if  those  indorsements  were  dated  after  the 
expiration  of  twenty  years,  though  they  were 
evidence  of  the  actual  payment  of  interest 
after  that  time,  they  would  not  be  evidence  to 
take  it  out  of  the  presumption."  Phillips,  in 
his  Treatise  on  Evidence  (117),  comments  on 
this  case,  and  in  endeavoring  to  reconcile  the 
decision  with  his  view  of  the  law,  asserts  that 
it  was  proved  that  the  obligee  who  made  the 
indorsements  died  about  thirteen  years  after 
the  date  of  the  bond.  In  the  case  of  Bone  v. 
Bryant,  2  Campb.,  331,  the  plaintiff  offered, 
for  the  purpose  of  meeting  evidence  of  direct 
payment,  to  read  indorsements  on  the  bond, 
acknowledging  the  receipt  of  interest  and  part 
of  the  principal,  not  in  the  defendant's  hand- 
writing, nor  did  it  appear  when  they  were 
186*]  written,  or  *that  they  existed  during 
the  intestate's  lifetime.  Lord  Ellenborough 
decided  that  it  must  be  proved  that  the  in- 
dorsements were  on  the  bond  at  or  recently 
after  the  times  they  bore  date.  Although,  he 
observed,  it  may  seem,  at  first  sight,  against 
the  interest  of  the  obligee  to  admit  part  pay 
ment,  he  may,  thereby,  in  many  cases,  set  up 
the  bond  for  the  residue.  If  the  fact  stated  by 
Phillips,  that  in  Searle  v.  Barrington  it  ap- 
peared that  the  obligee  died  about  thirteen 
years  after  the  date  of  the  bond,  be  correct, 
the  principle  of  that  decision  could  never  have 
been  questioned.  The  indorsements  would 
have  been  against  the  interest  of  the  obligee, 
and  being  made  when  no  improper  motives  of 
gain  could  have  existed,  it  would  come  within 
the  rule  mentioned  by  Lord  Ellenborough  ;  for 
they  must  have  been  made  before  the  presump- 
tion of  payment,  from  lapse  of  time,  attached. 
But  Mr.  Phillips  does  not  mention  where  or 
how  he  ascertained  this  important  fact,  and  as 
JOHNS.  REP.',  17. 


none  of  the  four  reporters  of  the  case  notice  so 
controlling  a  circumstance,  I  must  be  permit- 
ted to  doubt  its  accuracy  ;  especially,  as  it  is 
not  conceivable  that  the  cause  would  have 
been  so  severely  contested  had  that  fact  existed. 
There  is  one  circumstance  stated  by  Brown,  in 
his  report  of  the  case,  *which  distin-  [*J87 
guishes  that  case  from  this.  It  appeared  that 
other  circumstantial  evidence  was  given,  to 
induce  the  jury  to  believe  that  the  bond  was 
not  satisfied.  What  that  evidence  was,  we  are 
i  left  to  conjecture.  The  utmost,  however,  that 
|  was  decided  was,  that  the  indorsements  were 
j  evidence  to  be  left  to  the  consideration  of  the 
! Jury- 
Since  that  period,  the  distinct  and  independ- 
ent provinces  of  the  court  and  jury  have  been 
much  better  understood.  The  courts  now  very 
properly  decide  how  far  the  evidence  is  perti- 
nent and  proper,  before  it  is  submitted  to  a 
jury  ;  and  if  it  be  inconclusive  and  impertinent, 
it  is  rejected,  lest  it  might  produce  an  improper 
bias  on  the  minds  of  the  jury.  It  is  a  funda- 
mental principle,  that  the  private,  ex-parte  acts 
of  an  individual  shall  not  be  evidence  for  him, 
unless  those  acts  were  in  collision  with  his 
interest  at  the  time.  To  admit  evidence  of  the 
party's  own  creating,  I  consider  repugnant  to 
every  sound  principle  of  law.  Declarations  by 
a  party  in  his  own  favor  never  can  be  admitted; 
and  wherein  consists  the  difference  between 
his  declaration  that  he  had  received  a  partial 
payment  and  his  written  acknowledgment  of 
such  payment  ?  They  are  liable  to  the  same 
objection,  as  coming  from  an  interested  source. 
Here  the  indorsement  on  the  note  was  favorable 
to  the  plaintiff's  interest,  for  he  thereby  repels 
the  operation  of  the  Statute  of  Limitations,  and 
recovers  the  balance;  whereas,  without  such 
indorsement,  the  demand  would  be  barred. 

An  indorsement,  therefore,  on  a  bond  or 
note,  made  by  the  obligee  or  promisee,  without 
the  privity  of  the  debtor,  cannot  be  admitted 
as  evidence  of  payment  in  favor  of  the  party 
making  such  indorsement,  unless  it  be  shown 
that  it  was  made  at  a  time  when  its  operation 
would  be  against  the  interest  of  the  party 
making  it.  If  such  proof  be  given,  it  would, 
I  think,  be  good  evidence  for  the  consideration 
of  the  jury. 

Judgment  affirmed. 

Cited  in-1  Wend.,  123  :  7  Wend.,  101, 410 ;  13  Wend., 
268 :  56  N.  Y.,  519 ;  13  Hun,  165 ;  20  Hun,  457  ;  37  Barb.. 
324 ;  26  Iowa,  190 ;  72  Mo.,  133. 


*M'FADDEN  v.  MAXWELL.  [*188 

Negotiable  Paper — Conditional — Indorsement  to 
Third  Party — Action  by  Indorsee  against 
Maker — Witness — Plaintiff's  Knowledge  of 
Facts  at  Time  of  Indorsement. 

A  promissory  note  for  $600,  payable  in  six  months, 
was  given  by  the  defendant  to  M.,  with  an  agree- 
ment between  them,  that  if  the  defendant  did  not 
take  certain  goods  of  M.,  the  note  was  to  be  void  and 
returned ;  and  M.,  on  the  same  day,  without  the 


NOTE.— Evidence— Parties  to  negotiable  paper— 
For  what  1/urposes  competent  wititexxe*.  See  Wood- 
hull  v.  Holmes,  10  Johns.,  231,  note ;  Baker  v.  Arnold, 
1  Cai.,258,  note. 

When  and  between  what  parties,  consideration  of 
negotiable  paper  may  be  inquired  into.  See  Baker 
v.  Arnold,  3  Cai.,  279,  note. 
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knowledge  of  the  defendant,  indorsed  the  pote  to 
the  plaintiff,  to  secure  a  debt  of  $21:5,  and  the  plaintiff 
gave  a  receipt  to  M.,  of  the  same  date,  promising  to 
pay  to  him  $187,  in  six  months,  if  the  note  was  paid, 
and  if  not,  then  the  agreement  was  to  be  void :  the 
defendant  gave  due  notice  to  M.  that  he  should  not 
take  the  goods:  and  the  note  not  being1  paid,  the 
plaintiff,  as  indorsee,  brought  an  action  against  the 
defendant,  the  maker.  Held  that  M.,  the  indorser. 
was  a  competent  witness  for  the  defendant,  to  prove 
the  C'  msideration  on  which  the  note  was  given,  and 
of  its  having  failed,  and  that  the  plaintiff  was  in- 
formed, at  the  time  of  the  indorsement  to  him,  of 
those  facts.  First,  because  by  the  agreement  be- 
tween M.  and  the  plaintiff,  the  whole  transaction 
was  void,  on  the  note  not  being  paid,  and  which 
ought  to  have  been  returned  to  M. ;  and,  second, 
because  M.  was  not  called  to  prove  the  note  void  at 
its  inception,  but  to  show  that  it  became  so,  by  the 
subsequent  determination  of  the  aefendant  not  to 
take  the  goods,  and  that  the  plaintiff  had  notice  of 
the  condition  on  which  the  note  was  given. 
Citation— 15  Johns.,  270.  . 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Rensselaer  Circuit,  in  December,  1818, 
before  Mr.  Justice  Spencer. 

The  action  was  on  a  promissory  note,  dated 
Aug.  10th,  1816,  made  by  the  defendant  for 
$600.  payable  six  months  after  date,  to  Anthony 
L.  Maxwell  or  bearer,  and  by  him  indorsed  to 
the  plaintiff.  At  the  trial,  the  defendant 
offered  A.  L.  Maxwell,  the  payee  and  indorser, 
as  a  witness  to  prove  that  the  note  was  given 
to  him  by  the  defendant,  upon  condition  that 
if  the  defendant  should  take  a  quantity  of  mer- 
chandise from  the  said  A.  L.  Maxwell,  then 
the  note  was  to  be  valid,  otherwise  it  was  to 
be  void  and  to  be  returned  to  the  maker  ;  and 
that  the  plaintiff,  at  the  time  he  received  the 
note  for  A.  L.  Maxwell,  was  informed  of  the 
condition  on  which  the  note  was  given  ;  but 
this  evidence  being  objected  to  by  the  plaintiff, 
the  witness  was,  at  first,  rejected  by  the  judge; 
but  he  was  admitted,  afterwards,  on  its  appear- 
ing from  evidence,  subsequently  produced, that 
the  plaintiff  held  the  note  as  trustee  for  him. 
The  defendant  then  called  the  subscribing  wit- 
ness to  the  note,  who  stated  that  the  defendant 
had  been  in  treaty  with  A.  L.  Maxwell,  for 
the  purchase  of  all  the  goods  in  his  store,  and 
that  the  note  in  question,  and  two  other  notes, 
each  for  the  same  amount,  were  made  by  the 
defendant  and  delivered  to  A.  L.  Maxwell, 
upon  condition  that  if  the  defendant  should, 
after  consulting  his  father,  conclude  not  to  take 
the  goods,  then  the  notes  were  to  be  null  and 
void,  and  returned  to  the  defendant.  The 
defendant,  also,  gave  in  evidence  the  following 
receipt :  "  Six  months  after  date,  for  value 
received,  I  promise  to  pay  A.  L.  Maxwell,  or 
order,  one  hundred  and  eighty-seven  dollars, 
if  the  note  of  his  in  my  hand,  indorsed  by  him 
189*]  *is  paid  me  ;  and  if  not,  to  be  "valid 
and  of  no  use  as  an  agreement,  as  witness  my 
hand,  the  10th  day  of  August,  1816.  Michael 
M'Fadden." 

The  plaintiff  then  offered  to  prove  that  the 
note  on  which  this  action  was  brought,  was 
indorsed  to  him  by  A.  L.  Maxwell,  to  secure 
the  payment  of  $213,  owing  to  the  plaintiff 
from  A.  L.  Maxwell,  and  that  he  gave  the 
receipt,  or  note  above  mentioned,  for  $187,  for 
the  excess  of  the  note  indorsed,  beyond  the 
debt  due  to  him,  and  as  a  memorandum  that 
A.  L.  Maxwell  was  interested  in  the  note  to 
that  amount,  and  no  more.  This  evidence  was 
objected  to»  on  the  ground  that  it  would  con- 
tradict the  receipt,  and  it  was  excluded  by  the 
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judge,  who  then  stated  that  the  defendant  hav- 
ing shown  by  the  receipt  above  mentioned, 
that  the  plaintiff  held  the  note  in  question  as  a 
trustee  for  the  indorser,  A.  L.  Maxwell  might 
be  admitted  as  a  witness  to  show  the  consider 
ation  upon  which  the  note  was  given.  The 
witness  was  then  called,  though  objected  toby 
the  plaintiff,  and  stated  the  terms  and  condi- 
tions on  which  the  note  in  question  and  the 
other  two  notes  were  given,  as  before  testified 
by  the  subscribing  witness;  and  that  the  defend- 
ant, after  consulting  with  his  father,  gave 
notice  to  the  witness,  a  few  days  after  the  exe- 
cution of  the  note,  that  he  declined  taking  the 
goods  ;  that  the  same  were  not  removed  from 
the  store  of  the  witness,  and  that  the  defendant 
never  received  them,  nor  any  other  considera- 
tion for  the  note.  The  witness  returned  the 
other  two  notes,  but  did  not  inform  the  defend- 
ant what  he  had  done  with  the  note  in  question. 
That  at  the  time  lie  indorsed  the  note  in  ques- 
tion to  the  plaintiff,  and  took  the  receipt  from 
him  for  $187,  as  evidence  of  the  balance  which 
would  be  due  to  the  witness,  if  the  note  was 
paid,  he  informed  the  plaintiff  of  the  condition 
on  which  the  note  was  given. 

A  witness  for  the  plaintiff,  who  was  present 
when  the  note  was  indorsed  by  A.  L.  M.  to  the 
plaintiff,  stated  that  he  heard  nothing  said  of 
any  condition  on  which  the  note  was  given  ; 
and  that  the  defendant  was  a  brother  of  A.  L. 
M.  Another  witness  testified  that  A.  L.  M.,  in 
conversation,  said  that  he  did  not  inform  the 
plaintiff,  at  the  time  of  indorsing  the  [*19O 
note  to  him,  of  the  condition  on  which  it  was 
given. 

A  verdict  was  taken,  by  consent,  for  the 
plaintiff  for  the  $213,  with  interest,  subject  to 
the  opinion  of  the  court  on  the  question  as  to  the 
competency  of  A.  L.  M.,  the  witness,  to  prove 
the  facts  testified  by  him  as  to  the  note  ;  and 
it  was  agreed  that  if  the  court  should  be  of 
opinion  that  he  was  not  competent,  then  judg- 
ment was  to  be  entered  for  the  plaintiff,  on  the 
verdict ;  but  if  the  court  should  be  of  opinion 
that  he  was  a  competent  witness,  then  a  judg- 
ment of  nonsuit  was  to  be  entered. 

The  case  was  submitted  to  the  court,  on  the 
points  stated  by  the  counsel, without  argument. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

This  case  presents  the  sole  question,  whether 
A.  L.  Maxwell  was  a  competent  witness,  under 
tlfe  circumstances  of  the  case,  to  prove  that  the 
note  in  question  was  given  on  a  consideration 
which  failed,  and  that  the  plaintiff  was  in 
formed  of  that  fact  when  he  took  it,  the  witness 
having  indorsed  the  note  to  the  plaintiff. 

The  objection  now,  also,  taken,  that  he  was 
interested,  as  regards  the  costs  of  the  suit, 
ought  not  to  be  discussed,  for  that. objection 
was  not  made  at  the  trial ;  if  it  had  been,  it 
would  undoubtedly  have  been  obviated  by  a 
release  of  any  claim  to  costs. 

It  is  clear  that  the  witness  stood  indifferent 
between  the  parties.  If  the  plaintiff  recovered, 
he  would  have  been  answerable  to  the  defend- 
ant for  the  amount ;  if  the  plaintiff  failed,  he 
remained  answerable  to  him  for  the  amount 
claimed  in  this  suit.  The  objection,  then,  is 
confined  to  the  mere  circumstance  of  his  being 
an  indorser,  called  upon  to  invalidate  a  note  to 
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which  he  had  given  currency,  by  showing  that 
it  was  without  consideration, and  that  the  plaint- 
iff was  apprised  of  that  fact  when  he  took  it. 

It  struck  me.  at  the  trial,  that  the  promissory 
receipt  given  by  the  plaintiff  Aug.  10,  1816, 
showed  that  the  plaintiff  received  the  defend 
ant's  note  as  a  collateral  security,  and  that  the 
plaintiff  was  a  mere  trustee  for  the  witness. 
191*]  *lt  is  evident  that  he  was  so  to  the 
amount  of  $187. 

The  note  in  question,  and  the  written  stipu- 
lation given  by  the  plaintiff  to  the  witness, 
bear  the  same  date.  The  note  was  payable  in 
six  months,  and  the  engagement  made  by  the 
plaintiff  tp  the  witness  is  to  pay  the  $187  to 
the  witnes^  in  six  months,  if  the  note  was  paid 
to  the  plaintiff  ;  if  not,  then  the  agreement 
was  to  be  void,  though  the  paper  states  that  it 
was  to  be  valid,  and  of  no  use  as  an  agree- 
ment, but  evidently  meaning  that  it  was  to  be 
void.  If  the  agreement  was  to  be  void,  as 
regarded  the  witness,  the  whole  transaction 
was  to  be  annulled,  and  the  plaintiff  would  be 
bound  to  redeliver  the  note  ;  for  what  right 
had  the  plaintiff  to  retain  the  note,  if  he  was 
not  to  be  answerable  to  refund  to  the  witness 
the  surplus  of  $187  beyond  what  was  due 
from  the  witness  ?  I  now  consider  the  agree- 
ment, after  full  consideration,  as  avoiding  the 
whole  transaction.  The  substance  of  the 
transaction  is  this  :  the  witness,  being  indebt- 
ed to  the  plaintiff,  lodged  this  note  in  his 
hands  as  a  collateral  security,  on  condition 
that  if  the  note  was  duly  paid,  the  witness 
should  receive  $187  of  the  money,  but  if  not, 
then  the  whole  agreement  was  to  be  null  ;  and 
as  a  necessary  consequence,  the  witness  was  to 
have  the  note  redelivered  to  him.  If  this  is  a 
just  exposition  of  the  agreement,  then  the 
retaining  the  note  by  the  plaintiff,  and  attempt- 
ing to  enforce  it,  was  a  violation  of  the  agree- 
ment ;  but,  in  another  view  of  the  case,  I  am 
satisfied  that  Maxwell  was  a  competent  wit- 
ness. The  note  was  to  take  effect  or  not,  by 
the  agreement  or  disagreement  of  the  defend- 
ant to  perfect  the  contract  for  the  witness' 
goods  in  his  store.  The  witness  was  not  testi- 
fying to  any  fact  which  showed  that  the  note 
was  void  in  its  inception,  but  that  it  became 
so  by  the  determination  of  the  defendant  not 
to  take  the  goods  ;  and  this  fact  being  commu- 
nicated to  the- plaintiff,  he  took  the  note  sub- 
ject to  that  condition.  In  the  case  of  Skelding 
v.  Warren,  15  Johns.,  270,  we  decided  that  a 
party  to  a  negotiable  note  might  testify  as  to> 
any  facts  subsequent  to  its  execution  ;  that  is, 
to  the  signature  of  the  note.  The  plaintiff  did 
not  take  this  note  in  the  usual  course  of  busi- 
ness ;  he  retained  his  pre-existing  demand 
192*]  *agaiiist  the  payee  ;  he  took  it  only  as 
a  collateral  security  for  part  of  the  amount. 

Judgment  of  nonsuit. 
Cited  in— 33  Barb.,  612. 


ZIELLY  v.  WARREN. 

(Construction  of  Statutes  Regarding  Wagers — 
Action  against  Winner — Only  Amount  Actu- 
ally Gained,  Itecoverable. 

In  an  action  of  debt  to  recover  back  money  paid 
by  the  plaintiff  to  the  defendant  on  a  wager  between 
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them,  on  a  horse-race,  under  the  Act  (aess.  25,  ch.  44; 
1 N.  R.  L.,  223).  the  plaintiff  is  entitled  to  recover  no 
more  money  than  the  defendant  has  actually  gained 
by  the  event  of  the  race ;  though  the  contract  was 
made  between  the  plaintiff  and  defendant  for 
the  whole  sum  bet,  being  a  much  larger  sum,  on 
each  side,  and  which  was.  therefore,  nominally  won 
by  the  defendant;  but  with  whom  other  persons 
were,  in  fact,  concerned,  and  contributed  to  make 
up  the  sum,  and  had  received  their  proportions  of 
the  money  won. 

Citations— 1  N.  R.  L.,  223 ;  1  N.  R.  L..  153 ;  11  Johns.. 
23. 

THIS  was  an  action  of  debt  brought  by 
the  plaintiff  to  recover  $150,  bet  between 
the  parties  on  the  event  of  a  horse-race,  under 
the  5th  section  of  the  Act  to  Prevent  Horse- 
racing,  &c.  (1  N.  R.  L..  223,  sess.  25,  ch.  44), 
which  declares  that  all  contracts  made,  or 
sums  of  money  or  other  thing  staked  or  bet  on 
any  such  race,  &c.,  or  on  account  of  any  gam- 
ing by  lot  or  chance  of  any  kind,  shall  be  void; 
and  that  it  shall  be  lawful  for  any  person  who 
may  have  paid  any  money  or  other  thing  on 
the  issue  of  any  such  race  or  game,  to  recover 
the  same,  in  like  manner  as  provided  in  the2d 
and  3d  sections  of  the  Act  to  Prevent  Excess- 
ive and  Deceitful  Gaming  (sess.  24,  ch.  46  ;  1 
N.  R.  L.,  152),  the  2d  section  of  which  Act 
declares  that  the  party  losing  above  $25,  in 
money  or  any  other  thing,  and  who  shall  have 
paid  or  delivered  the  same,  or  any  part  there- 
of, may,  within  three  months  thereafter,  sue 
for  and  recover  the  money  or  value  of  the 
things  so  lost  and  paid  or  delivered,  or  any 
part  thereof,  from  the  winner,  with  costs  of 
suit,  by  an  action  of  debt,  &c. 

A  witness  for  the  plaintiff  testified  that  the 
plaintiff  and  defendant,  Oct.  29,  1818,  made 
an  agreement  to  run  their  respective  horses, 
for  a  purse  or  stakes  of  $300,  or  $150  a  side; 
and  the  plaintiff  deposited  in  the  hands  of  M. 
D.,  the  stakeholder,  $130  in  cash,  and  a 
watch  valued  by  the  parties  at  $20.  The 
defendant's  horse  won  the  race,  and  a  witness 
stated  that  the  defendant,  within  an  hour 
after,  said  he  had  received  the  stakes  and  the 
money  which  the  plaintiff  had  deposited  ;  and 
had  agreed  to  run  the  race  over  again  for 
double  the  amount. 

*It  was  admitted  that  the  action  was  [*193 
brought  within  three  months. 

The  defendant  offered  to  prove  that  other 
persons  were  interested  in  the  bet,  and  had 
contributed  money  to  make  up  the  purse  of 
$150,  on  the  side  of  the  plaintiff  ;  but  this  evi- 
dence being  objected  to,  was  overruled  by  the 
judge. 

R.,  a  witness  for  the  defendant,  testified  that 
he  was  present  at  the  race,  and  that  after  the 
race  was  won  by  the  defendant's  horse,  M.  D., 
the  stakeholder,  said  he  was  going  away,  and 
could  not  hold  the  stakes  longer  ;  and  he  gave 
to  the  witness  $280  in  money,  in  two  parcels, 
one  containing  $150  and  the  other  $130,  and 
a  gold  watch.  The  witness  retained  $60.  part 
of  which  belonged  to  him,  and  the  residue  of 
that  sum  to  others,  to  whom  he  paid  it ;  the 
remainder  of  the  stakes  he  gave  to  G.  The 
witness  calculated  the  defendant's  proportion 
of  the  $130,  which  was  $34.66.  The  plaintiff's 
counsel  objected  to  the  evidence  that  other 
persons  contributed  to  make  up  the  defendant's 
$150,  but  the  objection  was  overruled  by  the 
judge. 
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G.,  a  witness  for  the  defendant,  testified 
that  the  agreement  to  run  the  race,  for  a  bet  of 
$i50  each,  was  made  between  the  plaintiff  and 
defendant  about  ten  days  before  the  race  actu- 
ally took  place,  and  that  each  deposited,  at  the 
time.  $30,  to  bind  the  contract,  which  sum 
was  taken  up,  when  the  $150  on  each  side  was 
made  up,  and  deposited  with  M.  D.,  the  stake- 
holder ;  that  the  witness  and  several  others 
were  concerned  with  the  defendant  in  the  bet, 
•  which  fact  was  known  to  the  plaintiff.  That 
after  the  race  was  over,  the  witness  received 
part  of  the  money  staked  from  R.,  and  dis- 
tributed it  among  the  winners,  but  he  did  not 
recollect  how  much  each  one  received,  nor 
how  many  persons  were  concerned.  That  the 
plaintiff  said  to  the  stakeholder,  "they  have 
won  the  money  fairly  ;  give  it  to  them."  The 
watch  was  retained  in  the  hands  of  the  witness, 
until  the  plaintiff  should  redeem  it,  which  he 
had  not  done. 

A  verdict  was  taken  for  the  plaintiff  for 
$150,  subject  to  the  opinion  of  the  court  on 
the  question  whether  the  amount  should  not 
194*]  be  reduced  to  $34.66.  *The  case  was 
submitted  to  the  court  without  argument. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  only  question  arising  on  the  case  is, 
whether  the  plaintiff  is  entitled  to  recover  $150 
or  $34.66.  This  depends  on  the  construction 
to  be  given  to  the  5th  section  of  the  Act  to 
Prevent  Horse-racing  (1  N.  R.  L.,  223),  and 
the  2d  and  3d  sections  of  the  Act  to  Prevent 
Excessive  and  Deceitful  Gaming.  (1  N.  R.  L  ., 
153.)  The  5th  section  of  the  first  Act  declares 
every  contract  on  account  of  any  sum  of 
money,  or  other  thing,  bet  or  staked,  or  de- 
pending on  any  horse  race,  to  be  void  in  law  ; 
and  it  authorizes  any  person  who  may  have 
paid  any  money,  or  other  thing,  upon  the  issue 
or  event  of  any  such  race  or  game,  to  recover 
the  same,  as  is  provided  in  the  2d  and  3d  sec- 
tions of  the  Act  to  Prevent  Excessive  and 
Deceitful  Gaming.  The  2d  section  of  the  Act 
referred  to  authorizes  every  person  who  shall 
lose  to  any  one  or  more  persons  so  playing  or 
betting,  and  shall  pay  or  deliver  the  same, 
within  three  months  next  thereafter,  to  sue  for 
and  recover  the  money  or  value  of  the  thing 
so  lost  and  paid  and  delivered,  from  the  win- 
ner, with  costs,  by  action  of  debt.  Was  the 
defendant  the  winner  of  the  whole  $150,  or  of 
that  part  only  which  he  contributed  towards 
the  purse  ?  It  appears  that  the  plaintiff  and 
defendant  alone  made  the  bargain  to  run  the 
race,  for  a  purse  of  $300,  to  wit :  $150  on  a 
side.  They,  ostensibly,  were  the  only  persons 
%vho  furnished  the  money,  and  deposited  it  in 
the  hands  of  the  stakeholder.  It  further 
appears  that  the  plaintiff  knew  that  several 
persons  had  contributed  towards  the  bet  on 
the  defendant's  side  ;  but  it  does  not  appear 
that  he  knew  who  they  were. 

It  seems  to  me  that  the  defendant  cannot  be 
considered  the  winner  of  any  more  than  the 
sum  he  actually  gained  by  the  event  of  the 
wager  ;  no  more  ever  came  into  his  hands  ;  the 
object  of  the  statutes  is  to  subject  those  who 
shall  bet  upon  horse-racing  to  punishment, 
criminally,  and  also  to  avoid  the  contract, 
and  place  the  parties  in  statu  quo,  as  to 
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all  the  moneys  won  or  lost  on  the  race. 
Nominally,  the  defendant  won  the  $150 
furnished  by  the  plaintiff,  but,  *in  [*195 
point  of  fact,  he  won.  only  $34.66.  Both 
parties  stand  in  pari  delicto  ;  neither  have 
a  claim  to  any  peculiar  favor  or  indulgence  of 
the  court ;  and  if  the  defendant  is  compelled 
to  refund  his  gains,  it  is  all  the  plaintiff  has  a 
right  to  demand.  In  the  case  of  VixscJier  v. 
Tales,  11  Johns.,  23,  this  court  looked  beyond 
the  mere  form  of  laying  the  wager,  and  recog- 
nized the  rights  of  those  who  had  contributed 
to  the  fund,  although  they  were  not  the  osten- 
sible persons  who  made  the  contract,  or  fur- 
nished the  money  to  make  the  deposit. 

Judgment  for  the  plaintiff  for  $34.66. 
Cited  in— 7  Leg.  Obs.,  14. 


THE  PEOPLE  D.  PLATT. 

Real  Property — Or  ant  of  Land  on  Both  Sides 
of  (Innavigable  River — No  Public  Right  of 
Fishery  tJierein — Erection  of  Dam  by  Granite 
Preventing  Salmon  from  Ascending,  not  Public 
Nuisance  at  Common  Law  nor  under  Statute 
— Construction  of  Statutes  for  Preservation 

,     of  Fish. 

By  the  patent  granted  to  Zephaniah  Platt.  in  1784, 
of  a  tract  of  land  bounded  east  on  Lake  Champlain, 
and  extending;  west,  on  both  sides  of  the  River  Sar- 
anac,  seven  miles  square,  the  whole  river,  to  that 
distance,  passed  to  the  patentee,  and  became  his 
exclusive  property,  there  being  no  reservation  of 
the  river,  nor  any  restriction  in  the  use  of  it 
expressed  in  the  grant;  and  the  public  have  no 
right  of  fishery  in  it.  within  the  bounds  of  the  pat- 
ent, it  not  being  a  navigable  river.  The  erection  of 
a  dam,  therefore,  by  the  patentee,  in  1788,  near  the 
mouth  of  the  river ,  by  which  salmon  are  prevented 
from  passing  up  the  river  from  the  lake,  is  not 
indictable,  as  a  public  nuisance,  either  at  the  com- 
mon law,  nor  under  the  Statute  for  the  Preservation 
of  Fish  in  Certain  Waters,  passed  April  3  ,1801  (1  K. 
&  R.  L  ,  430,  sess.  34,  ch.  127),  and  re-enacted  April  5, 
1813  (3  N.  R.  L.,  238,  36  sess.  ch.  62,  sec.  3),  which  re- 
quired the  owners  of  mill  or  other  dams,  which,  on 
March  28,  1800,  were  made  across  any  river  or  creek 
running  into  Lakes  Ontario,  Erie  or  Champlain.  so 
as  to  obstruct  the  usual  course  of  salmon  in  going 
up  those  rivers  and  creeks,  to  alter  their  dams,  by 
making  slopes  to  them,  in  the  manner  prescribed, 
so  that  salmon  might  freely  pass  over  the  dam. 

Those  Statutes  ought  to  be  construed  with  an  im- 
plied exception  of  such  rivers  or  streams  (not  being 
navigable)  as  had  been  fully,  and  absolutely,  grant- 
ed by  the  State,  without  any  reservation  or  limita- 
tion in  the  use  of  them. 

And  those  Statutes,  so  far  as  they  affect  the  righte 
of  Z.  Platt  and  his  assigns,  to  the  absolute  and  ex- 
clusive enjoyment  of  the  Saranac,  within  the 
bounds  of  the  patent  to  him,  or  impair  the  obliga- 
tion of  the  contract,  are  unconstitutional  and 
void. 

Citations— Ld.  Hale,  Harg.  ed.,  pp.  8,  9 ;  1  Mod., 
105 ;  4  Burr.,  2163  ;  2  Cai.,  319 ;  4  Tyng,  532 ;  10  Johns.. 
236 ;  Stat.  April  3,  1801 :  Stat.  April  5;  1813 ;  16  Johns., 
233;  6Cranch,136;  7  Cranch,  164. 

HPHE  defendants  were  indicted  for  a  nui- 
J-  sance,  at  the  General  Sessions  of  the  Peace, 
for  Clinton  County,  in  Jan.,  1818.  The  indict- 
ment contained  three  counts.  The  first  count 
stated  that  the  River  Saranac  runs  through 
the  County  of  Clinton,  and  empties  into  Lake 
Champlain,  and  that,  before  the  nuisance 
complained  of,  salmon  were  accustomed  to 
pass,  and  did  actually  pass,  from  Lake  Cham- 
plain  into  and  up  the  River  Saranac,  for  a 
distance  of  twenty  miles;  that  by  the  laws  and 
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•statutes  of  the  State,  it  is  made  unlawful  for 
any  person  or  persons  to  erect  any  dam  or 
196*]  other  obstruction  *along,  across,  in 
and  over  the  said  river,  in  such  manner  as  to 
•obstruct  the  course  and  passage  of  the  fish, 
to  wit:  salmon,  out  of  Lake  Champlain,  into, 
up  and  along  the  said  river,  to  the  distance  of 
twenty  miles.  That  on  Jan.  1,  1817,  and  at 
divers  other  days,  &c.,  the  defendants,  disre- 
garding, &c.,  erected  and  built  and  continued 
a  dam  over,  along  and  across  the  said  river, 
in  the  town  of  Plattsburgh,  near  to  the  entrance 
•of  the  said  river  into  Lake  Champlain,  in 
such  a  manner  as  to  obstruct  the  passage  of 
salmon  out  of  Lake  Champlain,  into,  up  and 
along  the  said  river,  for  the  distance  of  twenty 
miles,  &c.,  to  the  evil  example,  &c.,  contrary 
to  the  Statute  in  such  case  made,  &c.  The 
second  count  stated,  that  from  time  immemo- 
rial, the  Saranac  has  run  through  the  County 
•of  Clinton  and  town  of  Plattsburgh,  and 
emptied  into  Lake  Champlain;  and  that  before 
the  nuisance  complained  of,  salmon  were 
accustomed  to  pass,  and  did  actually  pass, 
from  Lake  Champlain,  into  and  up  the  Saran- 
ac, for  a  long  distance,  and  above  the  nuisance 
complained  of,  to  wit:  twenty  miles;  and  that 
on  March  28,  1800,  there  was  and  for  a  long 
time  before  had  been  a  mill  dam  across  the 
said  river,  near  its  mouth,  to  wit:  within  sixty 
rods,  which  dam  was  constructed  in  such  a 
manner  as  wholly  to  obstruct,  and  did  obstruct 
the  usual  course  of  salmon  coming  up  the  said 
river;  and  that  on  Oct.  1,  1801,  and  from 
March  28,  1800,  and  for  a  long  time  before 
-and  since  continually  to  the  present  time,  the 
said  mill  dam  was  not  constructed  or  altered, 
by  making  a  slope  thereto,  not  exceeding  forty- 
five  degrees,  and  planking  the  same  in  such 
smooth  manner  that  salmon  might  easily  pass 
over  into  the  waters  above  the  dam,  nor  by 
removing  the  obstruction  of  the  said  dam,  in 
any  other  manner,  so  that  salmon  might  freely 
pass  into  the  waters  above  the  dam;  but  the 
said  dam  remains,  &c.  And  that  the  defend- 
ants, on  March  28,  1800,  and  since  to  the 
present  time,  have  possessed,  repaired,  and 
kept  and  supported  the  said  dam  across  the 
said  river,  so  as  wholly  to  obstruct  the  usual 
course  of  the  salmon,  &c.  The  third  count 
stated  that  before  the  nuisance  complained  of, 
and  for  time  immemorial,  salmon  were  accus- 
tomed to  pass,  and  did  actually  pass,  out  of 
the  Lake  Champlain,  into  and  up  the  said 
river,  &c.  That  since  March  28,  1800,  there 
197*]  *had  been  a  dam  across  the  Sarauac, 
&c.,  and  which  had  not  been  constructed,  or 
altered  by  making  a  slope,  &c.,  so  that  the  sal- 
mon might  pass  above  it,  &c.  And  that  the 
defendants,  on  May  I,  1816,  had  possessed, 
repaired  and  constantly  kept  up  the  said  dam, 
in  such  manner  as  wholly  to  obstruct  the  pass- 
age of  salmon  up  the  said  river,  &c. 

A  great  number  of  witnesses  were  examined 
on  the  trial  of  the  indictment.  It  appeared 
that  in  1784  the  country  through  which  the 
Saranac  runs  was  wild  and  uninhabited;  and 
a  patent  for  a  tract  of  land,  dated  Oct.  26, 
1784,  was  granted  to  Zephaniah  Platt,  which 
is  bounded  on  the  east  by  Lake  Champlain, 
and  extending  west,  on  both  sides  of  the  Sar- 
anac River  being  seven  miles  square.  This 
patent  contained  no  other  exception  or  reserva- 
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tion,  except,  those  of  "all  mines  of  gold  and 
silver,  salt  lakes,  springs  and  mines  of  salt, 
and  carrying  places  upon  any  water  communi- 
cations, which  may  be  found  or  contained 
wiiliin  the  limits  of  the  said  land,  and  two 
small  tracts  for  the  use  of  a  minister  of  the 
gospel  and  a  public  shool."  It  was  admitted 
that  the  defendants  derived  a  regular  title  to 
the  mill  property,  with  its  appurtenances, 
including  the  dam,  pond  and  the  land  on  both 
sides  of  the  Saranac,  under  this  patent.  The 
first  dam  erected  by  the  patentee  was  in  1785 
or  1786;  and  at  that  time  there  were  but  two 
or  three  inhabitants  above  the  dam.  The 
patentee  exercised  exclusive  acts  of  owner- 
ship over  the  river  and  its  waters  where  the 
mill,  dam  and  pond  now  are,  from  the  time 
the  first  dam  was  erected;  and  the  subsequent 
proprietors  and  possessors  under  him  have 
continued  to  exercise  the  same  ownership. 
The  Saranac  rises  in  the  Highlands,  near  the 
head  waters  of  the  Hudson,  and  runs  nearly 
east,  until  it  empties  into  Lake  Champlain, 
near  Cumberland  Bay.  It  is  a  rough,  rapid, 
and  shallow  stream,  with  a  rocky  bed, 
until  it  approaches  the  town  of  Plattsburgh. 
There  is  a  fall  of  water,  about  three  miles 
above  the  mills,  of  about  fifteen  feet,  called 
"Vredenbergh  Falls;"  and  another  fall,  about 
seven  miles  from  the  Lake,  called  the  "Great 
Falls."  The  river  is  not  navigable  for  any 
kind  of  boats  or  craft;  and  no  timber  was 
floated  down  the  river  until  about  the  year 
1810,  and  the  defendants  received  compensa- 
tion *for  the  privilege  of  floating  it.  [*198 
No  rafts  of  timber  or  cribs  can  be  floated 
down  the  river,  but  only  single  pieces,  or  saw 
logs,  and  that  only  during  freshets,  or  two 
or  three  times  in  the  year;  and  even  then 
it  is  attended  with  so  much  difficulty  that 
transportation  by  land  is  generally  preferred. 

Before  the  dam  was  erected,  in  1786,  salmon 
were  seen  above  it;  and  after  it  was  built, 
many  were  caught  at  the  foot  of  the  dam,  but 
none  above  it.  In  1797  the  old  dam  was  pulled 
down,  arid  a  new  one  erected  about  forty  rods 
below  it.  In  1801,  within  the  time  required 
by  the  Statute,  a  sluice-way  or  slope  was 
erected  for  the  purpose  of  enabling  salmon  to 
ascend  the  dam  into  the  river  above;  but,  on 
account  of  the  shallowness  of  the  water,  they 
have1  never  been  able  to  ascend,  and  the  num- 
ber which  used  to  appear  had  greatly  dimin- 
ished. Salmon  begin  to  ascend  the  river  from 
the  lake  in  June  and  July,  but  most  in  Au- 
gust and  September.  The  timbers  of  the  sluice- 
way or  slope  are  about  forty  feet  long,  and 
the  dam  is  about  fourteen  feet  high.  The 
elevation  of  the  sluice  is  about  thirty  degrees; 
and  it  could  not  be  altered  or  so  constructed 
as  to  permit  salmon  to  ascend  above  it,  with- 
out injuring  the  mills. 

A  verdict  was  entered,  by  consent,  for  the 
defendants,  subject  to  the  opinion  of  this  court 
on  a  case  made,  which  either  party  might  turn 
into  a  special  verdict ;  and  that  all  proceedings 
should  be  removed  into  this  court,  and  such 
judgment  be  entered  as  the  court  might  direct. 

Mr.  ftperry,   for  the  plaintiffs.     By  the  last 
section  of  the  Act  for  the  Preservation  of  Sal- 
mon in  Certain  Rivers  Running   into    Lakes 
Ontario,  Erie  and  Cbamplain,   passed  Marc 
28,  1800  (sess.  23,  ch.  74),  it  is  enacted  tha 
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"  the  owners  of  mill  dams  or  other  dams,  now 
erect'ed  or  made  across  any  of  the  said  rivers 
or  creeks,  or  across  any  river  or  creek  running 
into  Lakes  Outario,  Erie  or  Champlain,  so  as 
to  prevent  the  usual  course  of  the  salmon  from 
going  up  the  said  rivers  or  creeks,  shall,  with- 
in eighteen  months  from  the  passing  of  this 
Act,  so  alter  such  mill  dam  or  other  dam,  by 
making  a  slope  thereto  not  exceeding  forty- 
five  degrees,  and  planked  in  such  smooth  man- 
lt)9*J  ner  that  salmon  may  easily  pass  *up 
over  into  the  waters  above  the  dam,  or  by 
removing  the  obstructions  of  such  dam,  in  any 
other  manner,  so  that  salmon  may  freely  pass 
into  the  waters  above  the  dam,  on  penalty  of 
$200,  &c.  ;  and  in  case  such  mill  dam,  or  other 
dam,  shall  not  be  so  altered,  as  aforesaid,  with- 
in the  time  above  mentioned  for  that  purpose, 
such  mill  dam,  or  other  dam,  shall  be  deemed  a 
public  nuisance,  and  as  such,  shall  be  removed 
in  like  manner  as  public  nuisances  are  by  law 
removed."  This  section  was  re  enacted  on  the 
revisions  of  the  laws  in  1801  (I  K.  &  K.  L.  442, 
sess.  34.  ch.  127),  and  the  same  Act  is  to  be 
found  in  the  last  revision  of  the  laws  in  1818. 
(2  N.  R.  L.,  238,  sess.  ch.  61,  sec.  3.) 

Independent  of  this  statutory  prohibition, 
on  principles  of  the  common  law,  the  defend- 
ant had  no  right  to  obstruct  the  passage  of 
fish  up  the  river.  In  Shaw  v.  Crawford,  10 
Johns.,  236,  this  court  laid  down  this  prin 
ciple — that  "  every  owner  of  a  mill  dam  on  a 
stream  \vhich  fish  from  the  ocean  annually 
visit,  is  bound  to  provide  a  passageway  for 
the  fish  to  ascend."  In  that  case,  the  Batten - 
kill,  in  the  County  of  Washington,  though 
not  declared  by  statute  to  be  a  public  high- 
way, yet  having  been  used  by  the  public,  for 
more  than  twenty-six  years,  for  the  purpose 
ofc  floating  down  timber  and  boards,  it  was  held 
that  the  usage  had  grown  into  a  public  right, 
and  that  an  action  would  lie  against  a  person 
for  obstructing  the  passage  of  rafts,  by  the 
erection  of  a  mill  dam.  In  Stovghton  v. 
Buker,  4  Mass.,  522,  which  was  the  case  of  a 
dam  across  the  Neponset  River,  the  Supreme 
Court  of  Mass,  laid  down  the  same  doctrine. 
The  defendant,  in  that  case,  claimed  under  a 
grant  of  a  mill  dam,  and  a  weir  for  taking 
fish,  appurtenant  to  the  dam,  in  1683,  from 
the  town  of  Dorchester,  by  which  the  grantee 
had  a  several  fishery,  which  was  confirmed  by 
the  Colonial  Legislature,  and  without  any 
sluiceway  for  the  passage  of  fish,  until  1789, 
when  the  Legislature  directed  that  a  passage 
should  be  opened  for  fish.  Chief  Justice  Par- 
sons, who  delivered  the  opinion  of  the  court, 
said  that  whether  the  defendant  had  a  fran- 
chise of  a  several  fishery  or  not,  made  no  dif- 
ference. The  public  still  had  a  right  to  have 
a  convenient  passageway  for  fish  to  ascend 
the  river  to  the  ponds  ;  and  that  every  owner 
of  a  mill  dam  holds  it  on  the  condition,  or 
2OO*j  *under  the  limitation,  that  a  sufficient 
and  reasonable  passageway  shall  be  allowed 
for  the  fish  That  this  limitation,  being  for 
the  benetit  of  the  public,  was  not  extinguished 
by  any  inattention  or  neglect  in  compelling 
the  owner  of  a  mill  dam  to  comply  with  it. 

It  is  no  objection,  in  this  view  of  the  case, 
that  the  indictment  is  laid  contra  formam 
statuti ;  for  those  words  may  be  rejected,  if 
necessary,  and  the  indictment  is  maintainable 
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at  common    law.      (1    Chit.    C.    L.,   238 ;    2 
Hawk.,  Indict.  St.) 

It  will  be  contended  by  the  defendants  that 
the  Saranac  is  not  a  navigable  river,  and  that 
the  defendants,  after  the  exclusive  enjoyment 
of  their  property  for  so  many  years,  cannot 
now  be  disturbed.  The  cases  which  have 
been  cited  show  that  no  laches  can  be  imputed 
to  the  government  or  the  public. 

But  it  will  be  said  that  the  Act  of  the  Legis- 
lature was  contrary  to  the  Constitution,  and 
therefore  void.  The  right  of  the  Legislature 
to  regulate  the  use  of  navigable  waters  within 
the  territory  of  the  State  cannot  be  questioned. 
(9  Johns.,  561.)  The  Legislature  have  de- 
clared most  of  the  rivers  and  creeks  in  the 
State  public  highways,  and  have  provided  for 
the  punishment  of  those  who  shall,  hy  mills, 
dams  or  weirs,  obstruct  their  navigation.  The 
different  Acts  on  the  subject,  passed  from 
time  to  time,  are  embodied  in  the  revised  Act 
of  1813  (2  N.  R.  L.,  285,  sess.  36,  ch.  47). 
The  Legislature  have  never  considered  these 
Acts  as  unconstitutional.  If  these  private 
rivers  are  thus  made  public  highways,  the 
obstruction  of  them,  whereby  the  public  are 
prevented  from  using  them  in  the  usual  man- 
ner, is  a  nuisance.  The  Battenkill  is  a  much 
smaller  stream  than  the  Saranac.  But  the 
court  said,  that  though  it  was  omitted  in  the 
Acts  declaring  certain  rivers  and  streams 
highways,  yet  the  public  had  acquired  a  right 
to  use  it.  "A  river  not  navigable,  in  the 
common  law  sense  of  the  term,  and  though 
the  fee  of  it  belongs  to  the  owners  of  the  ad- 
joining banks,  may  still  be  liable  to  the  public 
uses  of  rafting  and  boat  navigation,  as  a  pub- 
lic highway."  (10  Johns.,  237;  3  Cai.,  307, 
318,  319.)  But  there  is  an  express  reservation 
in  the  patent  to  Z.  Platt,  of  all  carrying  places 
on  all  waters  within  the  land  granted.  There 
is,  also,  an  implied  reservation  as  to  roads  or 
highways.  *'(14  Johns.,  255  ;  1  Mod.;  [*2O1 
105  ;  Wills,  265  ;  4  Burr.,  2162,  2165.) 

Should  the  Statute  of  Limitations  be  ob- 
jected, it  may  be  answered  that  the  maintain- 
ing and  keeping  up  the  dam,  without  allow- 
ing a  free  passage  to  salmon  above  it,  is  a  con- 
tinued nuisance. 

Mr,    Walic&rth,  contra. 

1.  The  Saranac  is  not  a  navigable  river,  and 
the  obstruction  of  it,  therefore,  is  not  a  public 
nuisance  ;  and  if  navigable,  the  public  right  is 
extinguished  by  the  long,  uninterrupted  and 
exclusive  possession  and  enjoyment  of  it  by  Z. 
Platt  and  the  defendants  under  him.  Inland 
waters  or  streams  are  of  three  kinds  :  1.  Arms 
of  the  sea,  where  the  tide  usually  ebbs  and 
flows,  which,  belonging  to  the  Crown  or  gov- 
ernment, no  individual  can  have  any  right 
therein,  except  by  grant.  (1  Harg.  L.  Tr.,  17.) 
2.  Large  navigable  rivers,  used  for  navigation 
by  vessels  and  boats — such  as  the  Hudson,  the 
Susquehanna  and  Connecticut  Rivers.  By 
an  Act  passed  March  9,  1771,  and  which  was 
re  enacted  March  31,  1785,  the  Legislature  of 
Pennsylvania  declared  the  Susquehanna  a 
public  highway.  (2  Laws  of  Pa.,  311,  ch. 
1144.)  3.  Streams  of  water,  not  navigable, 
and  which  belong,  exclusively,  to  the  owners 
of  the  adjacent  soil.  (1  Harg.  Tr.,  5,  8,  9.) 

To  make  a  river  a  navigable  or  public  river, 
it  must  be  navigable  at  all  seasons — not  occa- 
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sionally,  when  swollen  by  rain  or  freshets. 
There  is  scarcely  a  stream  or  rivulet  in  the 
country  that  may  not,  at  some  time,  be  so 
swelled  by  rains  as  to  be  conveniently  usec 
by  the  public  for  Moating  rafts,  or  even  for 
boats.  But  the  evidence  in  this  case  shows 
that  no  boat  ever  went  up  or  down  the  Sara- 
nac  ;  that  it  cannot  be  passed,  in  ordinary 
seasons,  even  with  a  canoe.  Timber  cannot 
be  floated  down  in  rafts ;  and  large  single 
pieces  pass  down  with  great  difficulty,  and  at 
much  expense.  The  case  of  Shaw  v.  Craw- 
ford is  not  applicable.  It  was  decided  on  the 
principle  that  the  Battenkill,  having  been 
used  as  a  public  highway  for  twenty-seven 
years,  a  right  of  passage  had  been  acquired 
by  the  public  ;  and  the  cases  show  that  exclu- 
sive use  of  possession  of  water,  in  any  par- 
ticular way,  for  twenty  years,  gives  a  right. 
2O2*]  (Bailey  v.  Shaw,  6  East,  *208-214  ;  3 
Cai.,  316;  Cowp.,  102  ;  10  Johns.,  3«0  ;  3  T. 
R.,  159.;  Twenty  years  peaceable  and  unin- 
terrupted possession  is  sufficient  to  afford  the 
presumption  of  a  grant,  and  that  grant  is  pre 
sumed  to  be  commensurate  with  the  right 
actuallv  enjoyed.  (2  Sauud.,  175,  n.  a;  1 
Bos.  &  P.,  402  ;  Phil.  Ev.,  122.)  The  exclu- 
sive enjoyment  of  tkis  river  by  the  patentee, 
and  those  claiming  under  him,  from  the  year 
1785.  was  fully  proved.  The  Saranac.  for 
seven  miles  from  its  mouth,  is  included  within 
the  patent  to  Z.  Plait,  which  contains  no 
reservation  of  the  river  or  water. 

2.  The  owners  of  land  on  each  side  of  the 
river  have  an  exclusive  right  to  the  fishery  in 
it ;  and  if  the  dam  is  an  injury  to  the  fishery, 
the  only  remedy  is  by  an  action  on  the  case 
by  the  owner  of  the  land  adjoining  the  river. 
Where  a  nuisance  affects  a  private  individual, 
the  remedy  is  by  action,  not  by  indictment. 
(4   Burr.,    2162;  4   Ball.,    67;  1    Mod.,    105.) 
Again;  there  was  no  fishery  in  this  river.  The 
land  was  uninhabited  and  unoccupied  before 
the  patent  to  Z.  Platt,  who  erected  the  dam 
the  year  after  he  obtained  the  grant.      The 
erection  of  the  dam,  then,  created  the  only 
fishery,  for  it  is  not  until  after  its  erection 
that  we  hear  of  salmon  being  caught,  and' that 
below  the  dam.      It  is  a  well  known  fact  that 
salmon  have  abandoned  all  the  smaller  rivers 
and  streams  in  that  part  of  the  country,  since 
it  has  became  inhabited,  and  the  rivers  are 
used  for  mills,  boats  or  rafts. 

3.  But  we  contend  that  the  Act(sess.  24,  ch. 
127)  is  unconstitutional  and  void.     When  that 
Act  was  passed  Z.  Platt,  under  the  patent  to 
him,  had  a  vested  right  in  this  mill  dam,  and 
to  the  use  of  the  water  within  the  limits  of 
his  grant.     There  are  man}'  mills  on  the  Sara- 
nac, and  the  evidence  shows  that  it  is  not  pos- 
sible   to    make  a  sluiceway  or  slope,  which 
salmon  can  ascend,  without  injuring  the  mills 
and  rendering  them  useless.     It  is  well  settled 
that  the  Legislature  cannot  take  away  private 
property  without  making  compensation  to  the 
owner.     The  owner  of  land  through  which  a 
stream  of  water  runs  has  a  legal  right  to  the 
use  of  the  water,  of  which  he  cannot  be  de- 
prived without  his    consent,  or   a  just  coin- 
5£O;£*j  pensation.     (Gardner  v.  Newburgh,  *2 
Johns.  Ch.,    162.)    The  Act  ought  to   be  so 
construed  as  to  except  cases  where  individuals 
had  already  erected  dams  which  would  not 
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admit  of  such  a  sluiceway  or  slope,  as  would 
permit  fish  easily  to  ascend,  without  destroy- 
ing all  their  property  in  the  mills.  For  we 
cannot  presume  that  the  Legislature  intended 
such  a  violation  of  private  right,  or  that  it  not 
only  required  the  party  to  destroy  his  own 
property,  but  to  do  it  at  his  own  expense. 

[SPKNCER,  Ch.  J.  If  the  right  was  abso- 
lutely vested  in  Z.  Platt,  no  person  will  pre- 
tend that  the  Legislature  could  devest  him  of 
that  right  without  making  compensation.] 

Again  ;  no  fish  visit  this  river  from  the 
ocean.  These  salmon  ascend  from  the  lakes, 
and  are  fresh  water  fish.  The  case  of  Stougriton 
v.  Baker,  decided  in  Mass.,  is  not  applicable. 
The  Neponset  is  a  river  which  empties  into 
the  sea,  and  which  is  annually  visited  by  shad 
and  other  fish  from  the  ocean.  The  Saranac 
is  not  such  a  river.  Besides,  there  are  pecul- 
iar features  in  that  case.  By  the  royal  char- 
ters granted  to  the  New  England  Colonies,  all 
fisheries,  &c.,  are  expressly  granted  for  the 
use  of  the  Colonies.  (1  Trumb.  Hist,  of  Ct., 
55,  Appendix.)  And  accordingly,  we  find  the 
Legislature  of  Mass.,  as  early  as  1641,  declar- 
ing all  the  fisheries,  &c. ,  in  rivers,  ponds  and 
coves,  where  the  sea  ebbs  and  flows,  free  to 
all  persons,  and  authorizing  them  to  go  across 
the  lands  of  the  proprietors  for  that  purpose. 
(2  Laws  Mass.,  996,  Appendix.)  In  1709  the 
Legislature  of  Mass,  passed  a  general  law, 
prohibiting  the  building  of  any  dam,  &c., 
which  would  obstruct  the  passage  of  fish  up 
the  rivers,  &c. ;  but  this  Act  did  not  extend  to 
any  dam  already  built.  In  1746,  another  Act 
was  passed  on  the  same  subject,  directing 
ways  or  sluices  to  be  built  in  all  dams,  so  as 
to  allow  fish  to  ascend ;  but  so  careful  were 
they  of  the  rights  of  private  property,  that 
they  direct  that  the  fishways  in  all  such  dams, 
as  were  erected  prior  to  the  first  Act.  should 
be  made  at  the  public  expense.  (2  Mass. 
Laws,  992,  1020.)  Ch.  J.  Parsons  admits  that 
before  the  grant  of  the  mill  privilege  to  Israel 
Stoughton,  the  public  at  large  had  a  free  fish- 
ery in  the  river.  These  Acts  of  the  Legis- 
lature of  *Mass.  were  all  passed  before  [*2O4 
the  adoption  of  the  Constitution  of  the  U.  S., 
and  had  been  acquiesced  in  for  more  than  a 
century.  The  rights  were  acquired  under 
those  laws.  It  was  no  violation  of  private 
right  to  pass  a  law  requiring  a  fish  way  to  be 
made.  In  this  State  the  public  claimed  no 
right  to  these  rivers  or  streams  until  after  the 
adoption  of  the  Constitution  ;  and  the  Act  of 
1800  was  not  passed  until  fifteen  years  after 
the  defendant's  dam  had  been  erected  ;  and 
that  Act  can  be  construed  to  extend  only  to 
streams  which  belonged  to  the  public,  either 
by  reservation  or  as  being  navigable,  or  in 
which  a  public  right  of  fishery  existed.  But 
Lhe  public  had  no  right  to  the  fish  or  fishery 
in  this  river.  It  belonged  to  the  patentee,  and 
the  Legislature  could  not  take  away  his  right 
without  impairing  the  obligation  of  a  contract. 
4.  The  remedy,  in  this  case,  if  any,  is  barred 
ay  lapse  of  time.  In  England  there  is  no 
general  Statute  of  Limitations  in  regard  to 
Drosecutions  for  crimes.  But  our  Statute 
sess.  24,  ch.  183 ;  1  N.  R.  L.,  184)  is  general. 
All  suits,  informations  and  indictments,  for 
any  crime  or  misdemeanor,  murder  excepted, 
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must  be  brought  or  exhibited  within  three 
years  next  after  the  offense  shall  have  been 
committed.  If  this  dam  was  a  public  nuisance 
at  all,  it  was  so  immediately  after  the  Act  of 
1800  was  passed.  If  the  reasoning  on  the  other 
side  be  correct,  it  would  be  a  ground  for  an 
indictment  a  hundred  years  hence.  In  the 
case  of  the  King  v.  Smith,  4  Esp.  N.  P.,  109, 
Lord  Ellenbrough  held  that  the  enjoyment  of 
a  place  for  a  market  for  twenty  years  barred 
any  prosecution  for  a  nuisance,  and  directed 
an  acquittal  of  the  defendant. 

5.  The  sluiceway  or  slope  for  the  salmon  to 
ascend  the  dam,  has  been  made  according  to 
the  directions  of  the  Act  of  1800. 

Mr.  Foot,  on  the  same  side.  There  are  three 
kinds  of  fisheries,  viz. :  a  common  of  fishery, 
a  free  fishery  and  a  several  fishery.  (2  Bl. 
Com.,  39.  40.)  A  common  fishery  is  a  right  to 
take  fish  in  all  waters,  strict!}'  called  navigable, 
and  belongs  to  every  citizen  in  the  State.  The 
owner  of  this  right  has  no  property  in  the  fish 
until  he  takes  them. 

2O5*]  *A  free  fishery  is  an  exclusive  right 
of  fishing  in  a  certain  designated  portion  of 
navigable  waters — or  of  fishing  in  them  gener- 
ally, at  appointed  times.  This  right  is  acquired 
only  by  grant  from  the  State,  or  by  prescrip- 
tion, which  is  evidence  of  a  grant.  The  owner 
of  it  has  a  property  in  the  fish  before  they  are 
caught. 

A  several  fishery  is  an  exclusive  right  in  the 
owner  of  the  soil,  adjoining  waters  not  strictly 
denominated  navigable,  to  take  fish  in  those 
waters  to  the  middle  of  them  and  opposite  his 
own  land. 

Navigable  waters,  in  strictness,  are  arms  of 
the  sea,  and  rivers  in  which  the  tide  ebbs  and 
flows.  These  waters,  and  the  bed  of  them,  be- 
long to  the  people,  and  do  not  pass  by  a  grant 
of  the  adjoining  laud.  The  fishing  in  them  is  a 
common  of  fishery.  They  may  be  called  the 
first  class  of  navigable  waters  ;  and  with  them 
we  may  class  the  large  lakes  which  are  capable 
of  being  used  in  the  same  way\ 

There  are  other  waters  sometimes  called 
navigable ;  though,  rightly  speaking,  they 
ought  not  to  receive  that  appellation.  These 
are  rivers  in  which  the  tide  does  not  ebb  and 
flow  ;  yet,  in  the  language  of  the  books,  they 
"  are  subject  to  the  servitude  of  the  public 
interest  for  the  carriage  of  boats,  rafts,  &c., 
provided  they  can  be  so  used  advantageously 
by  the  public."  Such  waters,  and  the  bed  of 
them,  pass,  by  a  grant  of  the  adjoining  soil,  as 
appurtenances.  If  an  individual  owns  the 
land  on  both  sides,  he  takes  the  whole  of  the 
waters  and  their  bed  ;  and  if  he  owns  the  land 
only  on  one  side,  he  takes  the  water  and  the 
bed  to  the  center.  These  may  be  called  the 
second  class  of  navigable  waters  ;  and  to  them 
may  be  added  small  lakes  susceptible  of  the 
same  public  use.  The  fishery  in  them  is  a 
several  fishery,  and  belongs  exclusively  to  the 
owners  of  the  adjoining  soil.  (3  Cai.,  312  ;  10 
Johns.,  237  ;  Doug.,  444  ;  Har.  L.  Tr.,  pt.  1, 
chs.  1-4  ;  5  Da  vies,  152  ;  Burr.,  2162.) 

The  proposition  to  which  the  attention  of 
the  court  is  particularly  called  is,  that  the 
owners  of  the  land  adjoining  the  second  class 
of  navigable  waters  have  the  exclusive  right  to 
the  fishery  in  them,  it  being  a  several  fishery. 
The  Supreme  Court  of  Errors  of  the  State  of 
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Conn.,  *in  June,  1818  (cited  from  a  [*2O6 
newspaper),  decided  that  "the  proprietors  of 
land  on  the  Connecticut  River,  above  the  flow- 
ing of  the  tide,  have  an  exclusive  right  of 
fishery,  and  of  the  use  of  the  water,  generally, 
to  the  middle  of  the  river,  subject  only  to  the 
public  right  of  passage  with  boats,  rafts,  &c." 

The  counsel  then  examined  the  facts  in  the 
case,  and  insisted  that  the  river  in  question 
did  not  belong  to  the  second  class  of  navigable 
waters,  but  was  a  private  stream,  owned  by 
the  defendants;  and  that  no  individual,  nor  the 
public,  had  any  right  to  it,  or  to  the  fishery  in 
its  waters.  Yet,  admitting  that  it  did  belong 
to  the  second  class  of  navigable  Avaters.  still 
the  defendants,  owning  the  bed  of  the  river, 
and  the  lauds  on  each  side  of  it  to  the  top  of 
the  banks,  as  far  up  the  river  as  there  is  any 
testimony  that  salmon  ever  went,  have  an 
exclusive  right  to  the  fishing  in  its  waters 
opposite  their  lands  ;  and  no  judgment,  there- 
fore, can  be  given  against  them  on  the  first 
count  of  the  indictment,  it  being  on  the  com- 
mon law,  and  for  a  violation  of  a  right  of  fish- 
ery supported  by  that  law. 

Again  ;  suppose  it  was  proved  that  the  dam 
in  question  obstructed  the  passage  of  the  fish  up 
the  river,  so  as  to  injure  materially  the  fishery 
of  those  who  own  lands  adjoining  the  river 
above  the  property  of  the  defendants.  The 
injury  would  not  then  be  common  to  all  the 
inhabitants  of  the  State,  but  to  a  given  portion 
of  them  ;  and  the  remedy  should  be  by  action 
and  not  indictment.  (Hawk.  P.  C.,  lib.  1,  ch. 
75,  and  authorities  there  cited.)  If  the  remedy, 
in  consequence  of  the  multiplicity  of  suits, 
should  be  found  inconvenient,  the  Court  of 
Chancery  would  give  the  proper  relief.  Cases 
are  found  in  which  an  indictment  has  been 
sustained  for  an  injury  to  a  common  of  fish- 
ery, but  not  for  an  injury  to  a  several  or  free 
fishery. 

The  defendants  ought  not  to  be  convicted 
on  the  second  and  third  counts  of  the  indict- 
ment, which  are  founded  on  the  Statute, 
because  that  Statute  is  unconstitutional.  By 
the  case,  it  appears  that  there  is  not  more 
water  in  the  river,  in  ordinary  seasons,  than  is 
required  to  keep  in  full  operation  the  mills  and 
factories  of  the  defendants  ;  and  that  a  slope, 
constructed  according  to  the  Statute,  would 
take  from  the  mills  a  large  column  of  water; 
the  want  of  which  would  oftentimes  impede 
their  operation,  and  would  effectually  prevent 
*the  erection  of  any  new  works  or  [*2O7 
factories,  which  hereafter  may  be  advan- 
tageously erected  by  the  defendants,  if  their 
water  privileges  are  left  entire.  A  compliance 
with  the  Statute  must,  therefore,  seriously 
injure  the  rights  of 'the  defendants.  The  river 
is  a  private  stream,  as  has  been  shown  from 
the  facts  in  the  case ;  and  its  bed,  and  the 
waters  flowing  in  it,  did,  therefore,  vest  in  Z. 
Platt,  by  virtue  of  the  patent  to  him,  and  are 
now  vested  in  the  defendants  who  hold  under 
him.  But  admitting  that  the  river  belongs  to 
the  second  class  of  navigable  waters,  still  the 
fishery  and  the  general  use  of  the  water  in  the 
river,  through  the  extent  of  the  patent,  subject 
to  the  public  right  of  rafting,  boating,  &c., 
vested  by  virtue  of  the  patent  in  Z.  Platt,  and 
are  now  vested  in  the  defendants.  The  Statute 
interferes  with  and  injures  those  rights,  with- 
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out  furnishing  a  compensation  to  the  owners. 
Such  a  statute  must  be  unconstitutional.  A 
majority  of  this  court  so  held  in  the  case  of 
Doth  v.  Van  Kleeck,  7  Johns.,  477.  The  prin- 
ciple is  settled,  however,  in  the  case  of  Fletcher 
v.  Peck.  6  Cr.,  1H1.  In  that  case  the  Supreme 
Court  of  the  U.  S.  held  that  a  right  vested  is  a 
contract  executed,  and  a  statute  impairing  a 
vested  right  impairs  the  obligation  of  a  con- 
tract, and  is  unconstitutional.  This  case  was 
reviewed  and  approved  of  by  the  same  court, 
in  the  cause  of  the  State  of  N.  J.  v.  Wilson,  7 
Cr.,  164. 

Mr.  T.  Sedgwick,  in  reply.  The  indictment 
is  good  under  the  Statute.  The  Act  says  there 
shall  be  a  slope  so  constructed  as  to  permit  the 
salmon  freely  to  pass  above  the  dam.  Now 
the  evidence  shows  that  it  was  so  constructed 
that  .salmon  could  not  ascend.  But  if  the 
indictment  cannot  be  supported  under  the 
Statute,  it  is  good  at  common  law. 

The  reservation  of  "carrying  places,"  in  the 
patent  to  Z.  Platt,  shows  that  the  Saranac  was 
considered  a  public  river,  and  might  be  de- 
clared a  public  highway  ;  and  it  has  been 
declared  to  be  a  highway.  Fisheries  in  every 
country  are  guarded  with  great  care,  and  un- 
der the  most  cautious  regulations.  Our  stat- 
ute book  shows  the  extreme  solicitude  of  the 
Legislature  to  preserve  the  fisheries  in  our 
2O8*J  *rivers,  for  the  use  of  the  public.  The 
salmon  fishery  is  particularly  valuable.  Sal- 
mon abound  in  our  lakes  and  penetrate  all  the 
streams  which  empty  into  the  lakes.  The 
settling  of  the  country  by  inhabitants  does  not 
deter  them  from  ascending  the  rivers ;  it  is 
the  numerous  dams  and  obstructions  which 
are  erected  on  these  streams  which  prevent 
their  passage.  The  evidence  in  the  case  is, 
that  salmon  abound  at  the  foot  of  the  dam,  and 
would  ascend  the  river  if  not  hindered  by  that 
obstruction.  The  numerous  sections  of  the 
"  Act  Relative  to  Fisheries  in  Certain  Waters" 
(2  N.  R.  L.,  238),  show  that  it  is  the  policy  of 
the  State  to  preserve  the  fish.  The  owners  of 
the  land  cannot  take  fish  on  these  rivers  and 
waters  except  in  the  mode  prescribed  by  the 
Legislature.  The  court  said,  in  the  case  of 
S/iaw  v.  Crawford,  that  "every  impediment  to 
the  natural  course  and  natural  use  of  rivers 
and  streams,  which  essentially  contribute  to 
the  public  benefit,  becomes  a  public  nuisance." 
The  case  of  Stoughton  v.  Baker  is  strongly  in 
favor  of  the  plaintiffs.  That  case  underwent 
much  discussion,  and  was  decided,  not  on  a 
particular  statute  of  Mass.,  but  on  the  broad 
and  general  principles  of  the  common  law.  It 
is  there  laid  down  as  an  established  rule,  that 
every  person  erecting  a  mill  or  dam  on  a  river, 
unless  he  has  a  grant,  must  leave  a  free  passage 
to  the  fish.  Though  the  owner  of  the  land 
may  have  a  right  ad  medium  filum  aquae,  yet  he 
cannot  so  obstruct  the  river  as  to  prevent  the 
passage  of  the  fish,  or  drive  them  from  their 
accustomed  haunt.  The  maxim  is,  sic  utere 
tuo,  ut  alienurn  nvn  Icedas.  If  the  public  have 
a  right  to  pass  with  boats  or  float  timber,  the 
individual  cannot,  consistently,  have  a  right 
to  set  his  nets  for  fishing.  When  these  rivers 
were  declared,  by  statute,  public  highways, 
the  exclusive  right  of  any  individual  to  the 
use  of  them  ceased.  It  is  said  that  an  indict- 
ment does  not  lie,  but  that  the  party  should 
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bring  his  private  action.    Certainly  not,  where 
so  many  persons  are  interested. 

Again  ;  it  is  said  that  there  has  been  an 
uninterrupted  enjoyment  of  this  river,  by  the 
defendants,  since  1786.  But  in  regard  to 
easements  of  this  nature,  there  can  be  no  pre- 
sumption, from  lapse  of  time,  against  the  pub- 
lic. The  Legislature  of  Penn.  declared  the 
Susquehanna,  including  *all  its  [*2O9 
branches,  a  public  highway,  on  account  of  its 
great  importance  to  the  public,  in  floating 
down  timber  and  lumber  ;  although  the  tide 
does  not  ebb  and  flow  higher  than  Havre  de 
Grace.  The  Saranac  being  susceptible  to  this 
use,  to  the  great  convenience  of  the  public,  is, 
quoad  hoc,  a  public  highway.1 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

In  considering  this  case,  these  facts  will  be 
assumed:  that  the  defendant  has  omitted  to 
comply  with  the  requirements  of  the  Acts  of 
1801  and  1813;  that  the  dam  across  the  Sar- 
anac has  not  been  altered  so  as  to  admit  the  pas- 
sage of  salmon  into  the  waters  above  it ;  and 
that,  prior  to  the  erection  of  a  dam  across  the 
Saranac,  at  its  mouth,  salmon  passed  up  that 
river  above  the  present  dam.  I  shall  not  notice 
several  minor  exceptions  to  the  indictment, 
which  were  taken  on  the  argument,  as  I  pre- 
fer placing  my  opinion  on  the  broad  question, 
whether,  under  the  facts  proved,  the  defend- 
ant's dam  can  legally  be  considered  and  treated 
as  a  public  nuisance. 

From  an  examination  of  the  authorities 
which  I  have  been  able  to  consult,  I  am  sat- 
isfied that  the  defendant  has  a  complete  and 
exclusive  ownership  of  the  Saranac,  from  its 
confluence  with  the  lake,  so  far  as  he  has  suc- 
ceeded to  the  rights  of  Z.  Platt.  Lord  Hale, 
in  his|treatise  Dejure  marts,  et  brachiorum  ejus- 
dem,  edited  by  Mr.  Hargrave  (pp.  8,  9),  says  : 
"  There  be  some  streams  or  rivers  that  are  pri- 
vate, not  only  in  propriety  and  ownership, but 
also  in  use,  as  little  streams  or  rivers  that  are 
not  a  common  passage  for  the  King's  people. 
Again,  there  be  other  rivers,  as  well  fresh  as 
*salt,  that  are  of  common  or  public  use  [*21O 
for  carriage  of  boats  and  lighters,  and  these, 
whether  they  are  fresh  or  salt,  whether  they 
flow  and  reflow  or  not,  are,  prima  facie,  pub- 
lid  juris,  common  highways  for  a  man  or 
goods  or  both,  from  one  inland  town  to 
another."  "Thus  (he  observes)  the  rivers  of 
Wey,  of  Severn,  of  Thames,  and  divers  oth- 
ers, as  well  above  the  bridges  and  ports  as 
below,  and  as  well  above  the  flowings  of  the 
sea  as  below,  and  as  well  where  they  are 
become  private  property  as  in  what  parts  they 
are  of  the  King's  property,  are  public  rivers, 
juris  publici ;  and  therefore,  all  nuisances  and 
impediments  of  passage  of  boats  and  vessels, 
though  in  the  private  soil  of  any  person,  may 

1.— See  Carson  v.  Blazer,  2  Binn.,  475.  By  the 
civil  law,  all  rivers,  the  flow  of  whose  waters  was 
perennial,  belonged  wholly  to  the  public.  Those 
streams  only  which  dried  up  in  the  summer  were 
considered  private  property.  The  rteht  of  fishing 
in  public  rivers  was  free  and  common  ;  and  no 
obstruction  or  diversi-n  of  the  water  was  permit- 
ted. The  public,  also,  had  a  right  to  use  the  banks 
of  rivers  for  towing,  &c.  (Dig.,  lib.  43,  tit-  12-15 ; 
Vnet  ad  Pand.  h,  t.  Cod.  Nap.,  538,  544,  650.)  This, 
however,  is  not  the  common  law  of  England.  (3  T. 
R.,  253,  Ball  v.  Herbert.) 
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be  punished  by  indictment  and  removed." 
Again'  (p.  5)  ;  he  says :  "  Fresh  rivers,  of 
what  kind  soever,  do,  of  common  right,  belong 
to  the  owners  of  the  soil  adjacent,  so  that  the 
owners  of  one  side  have,  of  common  right,  the 
propriety  of  the  soil,  and  consequently  the 
right  of  fishing  usque  adfilum  aquce,  and  the 
owners  of  the  other  side,  the  right  of  soil  or 
ownership  and  fishing  unto  thejilum  aqua  on 
their  side  ;  and  if  a  man  be  owner  of  the  land 
on  both  sides,  in  common  presumption,  he  is 
owner  of  the  whole  river,  and  hath  the  right 
of  fishing  according  to  the  extent  of  his  land 
in  length  ;  with  this  (he  adds)  agrees  the  corn- 
men  experience."  I  have  extracted  fully  and 
freely  from  this  valuable  treatise,  because  it 
is  universally  considered  as  high  authority,  of 
itself,  and  because  it  defines,  with  more  pre- 
cision than  any  other  work,  what  constitutes 
a  public  river ;  and  marks  the  distinction 
between  such  as  are  public  and  those  which 
are  private  property.  The  adjudged  cases 
will,  however,  bear  out  all  the  positions  laid 
down  by  Lord  Hale.  In  Lord  Mtzwalter'» 
case,  1  Mod.,  105, 'the  question  was,  whether 
the  defendant  had  not  the  right  of  exclusive 
fishing  in  the  River  of  Wallfleet.  Hale,  Ch. 
J.,  ruled  that  in  the  case  of  a  private  river, 
the  lord  having  the  soil,  is  good  evidence  to 
prove  that  he  has  the  right  of  fishing,  and  it 
put  the  proof  on  them  that  claim  liberam  pis- 
cariam;  but  in  case  of  a  river  that  flows  and 
reflows,  and  is  an  arm  of  the  sea,  there,  prima 
facie,  it  is  common  to  all.  In  the  case  of  Car- 
ter v.  Murcott,  4  Burr.,  2162,  Lord  Mansfield 
211*]  held  that  the  *rules  of  law  were  uni- 
form ;  in  rivers  not  navigable  the  proprietors 
of  the  land  have  the  right  of  fishing,  on  their 
respective  sides,  and  it  generally  extended  ad 
filum  medium  aquce  ;  but  in  navigable  rivers, 
the  proprietors  of  the  land  on  each  side  have 
it  not  ;  the  fishing  is  common ;  it  is,  prima 
facie,  in  the  King,  and  is  public.  I  cannot 
discover  that  these  principles  and  distinctions 
have  ever  been  denied  or  overruled  ;  and  I 
venture  to  say  that  they  are  of  indisputable 
authority.  We  perceive,  then,  that  some 
rivers  and  streams  are  wholly  and  absolutely 
private  property,  and  that  others  are  private 
property,  subject,  nevertheless,  to  the  servi- 
tude of  the  public  interest,  and  in  that  sense  are 
to  be  regarded  common  highways,  by  water. 
The  distinguishing  test  between  those  rivers 
which  are  entirely  private  property,  and  those 
which  are  private  property  subject  to  the  pub- 
lic use  and  enjoyment,  consists  in  the  fact, 
whether  they  are  susceptible  or  not  of  use  as 
a  common  passage  for  the  public.  In  Palmer 
v*.  Mulligan,  3  Cai. ,  319,  this  distinction  was 
adopted  by  Chief  Justice  Kent.  No  case  or 
dictum  has  been  cited,  unless  it  be  those  of 
Stouflhion  v.  Baker,  4  Tyng,  522,  and  Shaw 
v.  Crawford,  10  Johns.,  236,  which  consid- 
ers the  circumstance,  that  fish  generally,  or 
salmon  (which  Lord  Hale  pronounces  not  to 
be  royal  fish),  frequent  a  river  at  certain  sea- 
sons, as  having  any  controlling  effect  on  the 
question,  whether  the  river  is  to  be  regarded 
as  private  property,  or  liable  to  the  public  serv- 
itude ;  on  the  contrary  we  have  seen  that  this 
circumstance  has  no  influence  on  the  ques- 
tion. It  is  evident,  on  looking  into  the  case 
of  Shaw  v.  Crawford,  that  the  court  placed  the 
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decision  on  the  fact  that  the  Battenkill  had 
been  used  for  twenty-six  years,  for  rafting  ; 
and  we  held  that  a  usage,  for  such  a  length  of 
time,  would  grow  into  a  public  right,  espe- 
cially when  the  public  interest  was  so  essen- 
tially promoted.  The  observation  "  that  every 
owner  of  a  mill  dam  on  a  stream  which  fish 
from  the  ocean  annually  visit,  is  bound  to 
provide  a  convenient  passageway  for  the  fish 
to  ascend,"  was  an  obiter  dictum,  unnecessary 
to  the  decision  of  the  cause,  and  founded 
entirely  on  the  case  of  Stoughton  v.  Baker.  In 
that  case  the  Supreme  Court  of  Mass,  held 
*that  a  legislative  resolution  appoint- [*2 12 
ing  a  committee,  who  were  authorized  to  re- 
quire the  proprietors  of  certain  dams  on 
Neponset  River  to  alter  them,  in  such  way  as 
should  be  sufficient  for  the  passage  of  shad  and 
alewives,  at  the  dams,  was  a  legal  proceeding 
not  repugnant  to  the  Constitution.  The  opin- 
ion is  founded  on  the  ancient  and  long  con- 
tinued usage  of  the  General  Court  of  Mass.,  to 
appoint  commissioners  to  locate  and  describe 
the  site  and  dimensions  of  passageways  for 
fish  ;  and,,  under  the  circumstances  of  the  case, 
it  was  held  that  the  right  of  the  proprietor  of 
the  dam  wa?  subject  to  the  limitation  that  a 
reasonable  and  sufficient  passage  should  be 
allowed  for  the  fish.  The  court,  however, 
expressly  say  that  any  prostration  of  the  dam 
not  within  the  limitation  would  be  an  injury 
to  the  owner,  for  which  he  might  appeal  to 
his  country  and  have  a  remedy  ;  and  that  if 
the  government,  in  the  grant  of  a  mill  priv- 
ilege, expressly,  or  by  necessary  implication, 
waive  this  limitation,  it  would  be  bound.  In 
the  case  then  under  consideration,  the  court 
said  it  would  be  an  unreasonable  construction 
of  the  grant  to  admit  that  by  it  all  the  people 
were  deprived  of  a  free  fishery  in  the  river 
above  the  dam,  to  which,  until  the  grant,  they 
were  unquestionably  entitled.  Whether,  in 
that  case,  the  Neponset  River  was  navigable 
above  the  dam,  is  nowhere  affirmed  or  denied  ; 
but  it  is  perfectly  clear  that  the  court  pro- 
ceeded on  local  usages  and  customs,  and  not 
upon  the  general  and  received  doctrines  of  the 
common  Jaw  ;  for  not  a  single  case  is  referred 
to,  nor  is  it  even  asserted  that  the  principles 
advanced  are  sanctioned  by  the  Ensrlish  com- 
mon law  ;  whereas,  it  has  been  shown,  that, 
by  the  common  law,  the  property  in  the  River 
Saranac  passed  to  Zephaniah  Platt.  and  has 
been  transmitted,  through  him,  to  the  defend- 
ants, without  any  limitation  or  restriction,  and 
that  the  fishery  itself  became  vested  in  the 
proprietor  of  the  river — it  being  a  conceded 
fact  that  the  river  is  unnavigable  for  boats  of 
any  kind  ;  for  there  is  no  weight  in  the  cir- 
cumstance that  for  a  few  years  past,  and  since 
1810,  rafts  have  occasionally  been  brought 
down  this  river,  when  connected  with  the  fact 
that  the  defendant  has  received  a  consideration 
for  that  privilege.  So  far,  then,  from  this 
being  the  exercise  of  a  public  *right,  [*2  13 
it  is  a  recognition  of  the  defendant's  property 
in  the  river,  and  fortifies  and  supports  the 
defendant's  claim  to  it  as  private  property. 
In  a  case  thus  circumstanced,  the  opinion  of 
the  court  in  Stouyhton  v.  Baker  would  protect 
thedefendant  in  the  exclusive  and  undSstu->>ed 
enjoyment  of  all  the  rights  acquired  under  the 
grant,  for  there  is  no  reservation  of  the  use  by 
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the  public,  of  the  river,  either  for  passage  or 
fishing.  The  reservation  of  carrying  places, 
upon  any  water  communications  within  the 
limits  of  the  grant,  was  intended  to  secure  to 
the  public  portages,  had  the  river  been,  in 
fact,  navigable.  Upon  this  subject,  the  public 
functionaries  appear  to  have  been  ignorant ; 
and  this  reservation  was  either  mere  matter  of 
form,  or  was  inserted  for  greater  caution, 
with  an  intention  to  secure  the  right  of  having 
•carrying  places,  if,  upon  further  exploring 
the  country,  the  river  should  be  found  navi- 
gable ;  but* it  being  otherwise,  the  reservation 
amounts  to  nothing.  Zephaniah  Platt,  then, 
and  his  assigns,  gained  a  complete  right  to  the 
•exclusive  enjoyment  of  the  river,  within  the 
bounds  of  his  patent,  and  to  take  the  fish  fre- 
quenting it.  He  and  those  holding  under  him 
have  enjoyed  this  right,  uninterruptedly,  for 
more  than  thirty  years ;  and  the  indictment 
•charges  no  other  offense  than  that  of  obstruct- 
ing the  Saranac  by  a  dam  near  its  mouth. 

The  indictment  is  founded  on  and  can  be 
supported  only  by  the  force  and  validity  of 
the  two  Statutes— of  April  3,  1801,  and  of 
April  5,  1813.  The  right  of  others  to  take  fish 
in  the  Saranac,  above  the  defendant's  dam, 
<:annot  be  a  public  right ;  for  if  the  river  luCs 
been  granted,  above  the  dam,  to  Zephaniah 
Platt,  the  right  to  take  the  fish  is  a  private  and 
individual  right ;  and  if  it  has  not  been 
granted,  yet  the  right  has  not  become  public, 
so  as  to  authorize  the  entry  of  anyone  who 
may  see  fit  to  enter,  for  then  the  right  would 
belong  to  the  State.  There  can  be  no  doubt, 
however,  and  so  it  was  stated  on  the  argu- 
ment, that  the  lands  have  been  granted  to  the 
high  falls,  beyond  which  salmon  never  pass. 
These  Statutes  do  not  expressly  mention  or 
refer  to  the  Saranac  River  ;  and  the  general 
words  of  the  Statutes  ought  to  be  construed 
with  an  implied  exception  of  such  rivers  as 
2 14*jhad  been  fully  and  absolutely  *granted, 
without  any  reservation  on  the  part  of  the 
State  of  a  right  to  control  the  perfect  use  and 
•enjoyment  of  the  thing  granted.  The  power 
•of  regulating  and  controlling  the  use  of  the 
Saranac,  so  as  to  subserve  the  public  interests, 
would  have  been  impliedly  reserved  had  that 
river  been  navigable ;  but  not  being  so,  the 
Legislature  have  no  greater  right  to  pass  laws, 
•directing  how  the  waters  of  that  river  shall  be 
used,  than  they  would  have  to  regulate  the  use 
of  the  most  inconsiderable  rivulet  or  streams 
throughout  the  State,  which  have  been  granted 
by  and  held  from  the  State.  We  are  com- 
pelled, then,  by  an  imperious  duty,  to  examine 
and  decide  whether  the  acts  in  question, 
under  the  facts  in  the  case,  are  warranted  by 
the  Constitution  of  the  U.  S.  I  would  pre- 
mise, however,  and  it  is  not  disrespectful  to 
the  Legislature  to  presume  the  fact,  that  they 
were  uninformed  as  to  the  terms  and  extent  of 
the  grant  to  Zephaniah  Platt,  and  of  the  con- 
ditions and  reservations  in  the  grant  itself ; 
-and  that  they  were  also  uninformed  as  to  the 
innavigability  of  the  Saranac,  or  else  there 
would  have  been  an  express  exception  of  that 
river.  Had  the  question  been  propounded  to 
the  Legislature,  whether  they  intended  to 
invade  private  rights,  so  far  as  to  compel  the 
proprietors  of  those  valuable  and  extensive 
•establishments  near  the  mouth  of  the  Saranac, 
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with  their  own  hands,  to  destroy  their  useful- 
ness, by  altering  their  dam  so  as  to  deprive 
them  of  the  use  of  the  water  to  any  beneficial 
purpose,  when  these  proprietors  had  acquired, 
by  a  grant  from  the  State,  and  the  law  of  the 
land,  an  ample  and  uncontrollable  right  to  the 
sole  and  uninterrupted  use  of  those  waters  ;  it 
cannot  be  doubted,  from  the  high  and  sacred 
regard  to  private  rights  which  the  Legislature 
have  always  observed,  that  they  would  indig- 
nantly, have  disavowed  any  such  intention. 

Upon  a  question  involving  a  construction  of 
the  Constitution  of  the  U.  S..  we  have  had 
occasion,  iu  the  case  of  Mather  v.  Bu*h,  16 
Johns.,  233,  to  express  our  sense  of  the  par- 
amount and  controlling  authority  of  the  decis- 
ion of  the  Supreme  C.  of  the  U.  'S.,  upon  that 
clause  in  the  Constitution  which  declares  that 
no  state  shall  pass  any  law  impairing  the  obli- 
gation of  contracts.  "On  the  *present  [*til5 
subject  we  have  the  decided  opinion  of  that 
court,  pronounced  in  a  case  analogous  in  prin- 
ciple In  the  celebrated  case  of  Fletcher  v. 
Peck,  6  Cr.,  136,  Chief  Juxtice  Marshall,  in 
delivering  the  opining  of  the  court,  held  that 
a  grant  made  by  the  State  of  Ga.  of  certain 
lands,  was  to  be  regarded  as  an  executed  con- 
tract, under  the  constitutional  provision,  and 
that  the  State  of  Ga.  could  not,  either  by  gen- 
eral principles  common  to  our  free  institu- 
tions, or  by  the  provision  in  the  Constitution 
of  the  U.  S. ,  pass  a  law,  whereby  the  estate  of 
those  holding  under  the  first  grant  could  be 
constitutionally  and  legally  impaired  and  ren- 
dered null  and  void.  The  same  principle  was 
again  maintained,  by  that  court,  in  the  case  of 
The  State  of  N.  J.  v.  Wilson,  7  Cr.,  164.  The 
Acts  in  question  do  not  profess  to  render  the 
grant  to  Zephaniah  Platt  null  and  void  ;  but  if 
judgment  should  pass  against  the  defendant, 
on  the  ground  that  his  dam  is  a  public  nui- 
sance, it  would  become  the  duty  of  the  court 
to  adjudge  that  the  nuisance  be"  abated  ;  and 
thus  the  grant  under  which  the  defendant 
holds  would  be  manifestly  impaired,  inas- 
much as  he  would  be  prohibited  the  use  and 
enjoyment  of  a  valuable  and  essential  part  of  it. 
The  principle  adopted  by  the  Supreme  Court  of 
the  U.  S.  extends  as  fully  to  a  case  where  a 
material  and  essential  part  of  the  grant  is 
impaired,  as  to  a  case  where  it  is  entirely 
impaired.  The  conclusion,  then,  is  irresistible, 
that  the  Acts  in  question  are  unconstitutional 
and  invalid,  so  far  forth  as  they  affect  the 
River  Saranac,  within  the  bounds  of  the 
patent  to  Zephaniah  Platt. 

It  is  not  intended  to  call  in  question  the 
power  or  supremacy  of  the  Legislature  to  leg- 
islate for  general  and  public  purposes,  promp- 
tive  of  the  public  good,  when  acting  within 
the  pale  of  the  Constitution  ;  nor  is  the  power 
of  taking  away  private  property  for  public 
purposes  at  all  denied.  Private  property  may, 
in  many  instances,  be  appropriated  to  public 
use ;  but  such  appropriations  are  constitu- 
tional, legal  and  justifiable,  only  when  a  fair 
and  just  equivalent  is  awarded  to  the  owner  of 
property  thus  taken.  In  the  present  case,  no 
equivalent  is  offered  or  provided  for  the  loss 
which  must  inevitably  ensue,  upon  *a  [*216 
compliance  with  the  requirements  of  the  Stat- 
utes on  which  the  indictment  is  founded. 

I  am  sensible  that  the  Legislature  have 
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passed  many  laws  regulating  the  slope  of 
dams;  to  facilitate  the  passage  of  fish  ;  but 
what  are  the  particular  circumstances  of  the 
rivers,  in  regard  to  which  these  laws  were 
enacted,  I  am  uninformed  ;  it  may  be  that 
they  are  navigable  for  boats,  and  then  no 
objection  could  lie  to  such  acts.  In  the  present 
case,  the  River  Saranac  is  not  capable  of  being 
used  as  a  passageway  for  boats  or  water  craft 
of  any  kind.  It  has  been  granted,  and  thus 
has  become  private  property,  as  high  up  as 
salmon  ascend.  The  fishery  itself  has  passed 
under  the  grants;  the  defendants,  and  those 
whose  estate  they  have  rightfully  and  legally 
acquired,  erected  the  dam  sought  to  be  altered  ; 
and  they  have  been  in  the  uninterrupted 
enjoyment  of  all  the  rights  connected  with  the 
dam  for  more  than  thirty  years.  Can  it  admit 
of  a  doubt  that  the  defendants'  rights,  growing 
out  of  a  contract  executed  by  the  State,  and 
for  which  a  valuable  and  competent  considera- 
tion has  been  received,  will  be  impaired  by  the 
demolition  of  the  dam,  or  an  alteration  of  it, 
which  might,  and  probably  would,  essentially 
destroy  an  immense  property  ? 

I  have  already  said  that  the  Legislature 
would,  no  doubt,  have  excepted  the  Saranac 
out  of  the  operation  of  the  Statutes,  had  all 
the  facts  been  known  to  them ;  yet,  as  it  is 
included  under  the  general  terms  and  provis- 
sions  of  the  Acts,  I  am  constrained  to  say  that 
those  Acts  are  inoperative,  as  regards  the 
defendants,  on  the  ground  that  they  impair  the 
obligation  of  a  contract.  In  coming  to  this 
conclusion,  we  act  conformably  to  the  declared 
opinion  of  the  highest  tribunal  under  the  Con- 
stitution of  the  U.  S.,  whose  decision  we  are 
bound  to  receive,  as  a  correct  exposition  of 
that  instrument. 

Judgment  for  the  defendants. 

Distinguished— 20  Wend.,  159. 

Cited  in— 20  Johns..  99,  106 ;  5  Cow.,  167 ;  6  Cow., 
376;  13  Wend.,  371;  18  Wend.,  39;  20  Wend..  159;  5 
Paige,  143 ;  27  N.  Y.,  445 ;  33  N.  Y..  474 ;  4  Barb.,  80 ;  6 
Barb.,  269.  318;  9  Barb.,  360;  11  Barb.,  30:  14  Barb.. 
518 ;  18  Barb..  283 ;  30  B<irb..  12 ;  36  Barb.,  124 ;  3  Rob., 
118 ;  11  Pet.,  558 ;  18  How.  (U.  SJ,  432 ;  1  Wood.  &  M., 
487  ;  36  Ohio,  151. 
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Slander — Charge  of  Keeping   False   Books    in 
Business — Actionable — Pleading. 

To  say  of  a  blacksmith,  in  relation  to  his  business 
and  trade :  "  He  keeps  false  books,  and  I  can  prove 
it,"  is  actionable  :  and  where  the  declaration  stated 
that  the  plaintiff,  at  the  time  of  publishing  the 
slanderous  words,  was  and  long  before  had  been 
a  blacksmith,  and  carried  on  the  business  and  trade 
of  a  blacksmith  honestly,  and  found  and  provided 
all  such  iron  as  was  necessary  and  required  of  him 
in  his  business;  and  made  correct  charges,  and  had 
always  kept  honest,  true  and  faithful  accounts  with 
all  persons  relating  to  his  trade,  &c.  Yet  the  de- 
fendant, in  order  to  injure  the  plaintiff  in  his  busi- 
ness, and  to  cause  to  be  believed,  &c.,  in  a  certain 
discourse  of  and  concerning  the  plantiff  in  his  said 
business,  spoke  and  published  the  following  words, 
&c.;  it  was  held  sufficient,  without  a  more  special 


NOTE.— Slander  of  person  in  regard  to  his  trade  or 
profomon.  See  Foot  v.  Brown,  8  Johns.,  64. 

Words  actionable  per  xe  for  other  causes,  see  Mar- 
tin v.  Stillwell,  13  Johns.,  275,  note,  and  notes  there 
cited. 
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averment,  that  there  was  a  discourse  of  and  con- 
cerning the  plaintiff's  trade,  and  that  the  words- 
were  spoken  of  his  trade. 

Citations— 13  Johns.,  475;  T.  Raym.,  404;  2  T.  R., 
145;  Show.,  120,  122  ;  2  Cai.  168;  5  Johns.,  188  ;  3  Bos. 
&  P.,  374.  ?i .  o ;  Com.  Dig.,  tit.  Action  on  the  case  of 
Defamation,  D,  10,  D,  29 ;  1  Com.  Dig.,  277,  G.  3 :  1 
Lev.,  250;  8  Went.,  232;  5  Johns..  471;  5  Com.  Dig.,. 
260,  261 ;  1  Vent.,  117 ;  Palm.,  65 ;  1  Lev.,  115. 

TN  ERROR,  to  the  Court  of  Common  Pleas, 
-L  of  Putnam  County.  Nickerson  brought 
an  action  of  slander  against  Burtch  in  the 
court  below.  The  declaration  stated,  that  at 
the  time  of  publishing  the  slanderous  words, 
the  plaintiff  was,  and  long  before  had  been  a 
blacksmith,  and  carried  on  the  business  and 
trade  of  a  blacksmith  honestly,  and  found  and 
provided  all  such  iron  as  was  necessary,  and 
required  of  him  in  the  business  aforesaid  ;  and 
made  correct  charges,  and  has  always  kept 
honest  and  faithful  accounts  with  all  persons 
relating  to  his  trade  ;  and  until  the  speaking 
the  words  charged,  was  never  suspected  of 
keeping  false  books  and  accounts  with  persons 
who  employed  him ;  yet  the  defendant,  in 
order  to  injure  the  plaintiff  in  his  business, 
and  to  cause  it  to  be  believed  that  he  kept  false 
books  of  accounts,  in  a  certain  discourse  which 
h£  had  with  divers  good  citizens,  of  and  con- 
cerning the  plaintiff  in  his  said  business,  spoke 
and  published  the  words  following:  "  He  keeps 
false  books,  and  I  can  prove  it." 

The  plaintiff  further  alleged  special  dam- 
ages, in  the  loss  of  customers,  who  were 
named  in  the  declaration  ;  and  on  the  trial  he 
proved,  by  Edward  Mooney,  the  words  sub- 
stantially as  laid,  and  that,  in  consequence  of 
publishing  the  same  by  the  defendant,  the 
witness  did  not  employ  the  plaintiff  as  a 
blacksmith,  which  he  otherwise  would  have 
done  ;  that  the  defendant  was  speaking  of  the 
plaintiff  as  a  blacksmith,  when  he  made  the 
charsre  of  keeping  false  books.  Other  wit 
nesse5*  were  examined  on  the  part  of  the  plaint- 
iff, but  their  testimony  did  not  appear  to  sup- 
port the  declaration. 

The  counsel  for  the  defendant  insisted  that 
the  words  were  not  of  themselves  actionable, 
unless  they  were  spoken  of  the  plaintiff's 
trade ;  and  further,  that  they  were  not  action- 
able in  any  sense,  and  more  especially  if  they 
had  reference  to  any  item  in  the  accounts  of 
the  parties  ;  and  that  the  plaintiff  was  not  en- 
titled to  recover,  unless  he  had  proved  special 
damages,  and  requested  the  court  so  to  charge 
the  jury. 

*The  court  charged  the  jury  :  "  that  [*2 1 8 
it  made  no  difference  whether  -words  were 
spoken  of  a  blacksmith  or  merchant,  as  to  their 
being  actionable,"  but  did  not  charge  on  any 
other  point.  The  jury  found  a  verdict  for  the 
plaintiff,  on  which  judgment  was  rendered. 
A  bill  of  exceptions  was  taken  to  the  opinion 
of  the  court :  and  on  the  return  to  the  writ  of 
error,  the  cause  was  submitted  to  the  court 
without  argument. 

WOODWORTH,  J.,  delivered  the  opinion  of 
the  court : 

The  defendant  in  error  contends  that  the 
plaintiff  in  error  is  confined  to  the  single  point 
contained  in  the  bill  of  exceptions.  This,  I 
apprehend,  is  incorrect  ;  for  when  the  record 
is  made  up,  a  special  assignment  of  errors  to- 
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the  bill  of  exceptions  is  not  required,  but  a 
general  assignment  is  sufficient.  (Shepard  v. 
MerriU,  13  Johns.,  475.)  Consequently,  the 
plaintiff  in  error  may  claim  to  have  the  judg- 
ment reversed,  for  matter  apparent  on  the 
record  or  bill  of  exceptions. 

Before  I  consider  whether  the  exceptions 
are  well  taken,  it  is  proper  to  state  that  no 
question  can  now  arise  on  those  points  on 
which  the  court  below  omitted  to  charge  the 
jury.  (T.  Raym.,  404  ;  2  T.  R.,  145  ;  Show., 
120,  122.)  A  bill  of  exceptions  may  be  taken 
on  some  point  of  law,  either  in  admitting  or 
denying  evidence,  or  a  challenge  on  some 
matter  of  law  arising  upon  a  fact  not  denied, 
in  which  either  party  is  overruled  by  the  court. 
(Graham  v.  Cammann,  2  Cai.,  168.)  But  the 
refusal  of  the  court  to  express  an  opinion  on 
any  particular  point  is  not  a  case  within  the 
reach  of  a  bill  of  exceptions.  Our  inquiry 
then  is,  in  the  first  place,  whether  the  declara- 
tion contains  a  good  cause  of  action,  inde- 
pendent of  the  special  damages  alleged ;  and 
if  so,  whether  the  charge  of  the  court  below, 
on  the  point  adjudged,  was  correct. 

The  general  rule  is  well  settled,  that  slan- 
derous words  are  not  actionable,  unless  "the 
charge,  if  true,  will  subject  the  party  charged 
to  an  indictment  for  a  crime,  involving  moral 
turpitude,  or  subject  him  to  an  infamous  pun- 
ishment." (Brooker  v.  Coffin,  5  Johns.,  188.) 
The  exceptions  to  the  general  rule  are  words 
1319*]  spoken  of  a  person  in  his  office,  *pro- 
fession  or  trade,  or  which  impute  to  him  an 
infectious  disease.  (Feise  v.  Linder,  3  Bos.  & 
P.,  374,  note  a ;  Com.  Dig.,  tit.  Action  on  the 
Case  for  Defamation,  D,  10,  D,  29.)  If  the 
present  action  can  be  supported,  it  must  be  be- 
cause it  comes  within  one  of  the  exceptions  to 
the  general  rule. 

If  the  words  are  not  actionable,  but  in  re- 
gard of  the  plaintiff's  trade  or  profession,  it  is 
not  sufficient  to  allege  the  speaking  of  him, 
without  a  colloquium  of  his  trade,  &c.  (1  Com. 
Dig.,  277,  G,  3;  1  Lev.,  250.)  Yet,  if  the 
speaking  be  alleged  to  be  of  the  plaintiff  and 
his  art,  it  is  sufficient,  without  an  express  col- 
loquium of  his  trade.  (Com.  Dig.,  277.) 

In  the  present  case,  the  plaintiff  charges 
that  he  was,  at  the  time  of  speaking  the  words, 
and  long  before,  had  been,  a  blacksmith,  carry- 
ing on  the  trade  of  a  blacksmith,  and  found 
and  provided  all  such  iron  as  was  necessary, 
and  required  of  him  in  the  said  business,  and 
that  he  always  kept  honest  and  true  accounts 
with  all  persons  relating  to  the  trade;  and  that 
the  defendant,  in  a  discourse  concerning  the 
plaintiff,  in  his  said  business,  published  the 
words  charged  in  the  declaration.  Here,  then, 
it  appears,  that  a  colloquium  is  substantially 
stated  ;  and  although  the  plaintiff  might  have 
averred  expressly  that  there  was  a  discourse 
concerning  the  trade,  and  then  that  the  de- 
fendant published  the  words  of  the  plaintiff  in 
relation  to  such  trade,  I  do  not  perceive  any 
material  departure  from  that  form  of  declar- 
ing ;  for  in  speaking  "of  the  plaintiff  in  his 
trade,"  it  follows,  of  necessity,  that  the  trade 
or  business  must  have  been,  in  part,  the  sub- 
ject of  discourse  ;  but  admitting  that  here  is 
not  strictly  a  colloquium  concerning  the  trade, 
still  the  declaration  is  good,  and  is  supported 
by  the  authorities  cited  from  Comyns  and 
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Levinz,  which  declare  that  if  it  be  alleged  that 
the  words  are  spoken  of  the  plaintiff  and  hi* 
art,  it  is  sufficient. 

In  8  Went.,  232,  the  averment  is,  that  the 
words  were  "  spoken  concerning  A.  B.  as  such 
trader,  and  of  and  concerning  the  state  of  hi* 
circumstances,"  but  no  coBoquivm  is  laid. 

The  next  question  is,  whether  words  calcu- 
lated to  injure  and  impair  public  confidence  in 
the  integrity  of  a  mechanic, *in  relation  [*22O 
to  his  trade,  are  actionable.  That  they  are  so, 
when  spoken  of  a  merchant, cannot  be  doubted. 
(Backus  v.  Richardson,  in  error,  5  Johns..  476.) 
It  is  well  settled,  in  England,  that  words  not 
in  themselves  actionable,  become  so  when 
spoken  of  a  person  in  his  trade  or  profession  ; 
and  the  rule  equally  applies,  whether  the 
plaintiff  is  a  merchant  or  is  carrying  on  the 
business  of  a  mechanic.  The  plaintiff  in  error 
contends  that  no  action  can  be  sustained  in 
this  case,  because  the  words,  if  true,  do  not 
impute  criminality,  for  which  the  plaintiff  is 
punishable  ;  but  it  has  already  been  shown  that 
cases  of  this  description  are  exceptions  to  the 
general  rule,  and  are  governed  by  different 
considerations.  Whether  the  law  is  wisely 
settled,  that  a  charge  imputing  the  want  of 
moral  honesty  is  actionable  when  applied  to- 
an  individual  in  relation  to  his  trade,  and  is  not 
so,  when  there  is  no  such  reference,  would  be 
a  useless  inquiry. 

The  defendant,  then,  must  be  considered  a» 
liable,  if  a  book  of  accounts  appertains  to  the 
business  of  a  blacksmith.  The  fact  is  averred 
in  the  declaration,  and  as  to  the  necessity  of 
such  books,  there  can  be  no  doubt,  if  credit  is 
ever  given  for  the  work,  labor  and  services. 

In  5  Com.  Dig.,  260,  261,  it  is  laid  down  that 
to  say  of  a  weaver,  "he  pawneth  the  good* 
of  his  customers,  and  is  not  to  be  trusted,  is 
actionable." 

To  say  of  a  maltster  "he  is  a  cheating  knave, 
and  keeps  a  false  book"  (I  Vent.,  117):  "he 
keeps  false  books,  deal  not  with  him"  (Palm., 
65) ;  and  generally,  words  which  charge  de- 
ceit or  dishonesty  in  the  trade  are  held  to  be 
actionable. 

In  1  Lev. ,  115  ( Terry  v.  Hooper,  before  cited), 
the  court  say,  "an  action  lies  for  speaking 
scandalous  words  of  a  lime-burner,  or  of  any 
man  of  any  trade  or  profession,  be  it  ever  so- 
base,  if  they  were  spoken  with  reference  to  his 
profession." 

My  opinion  is  that  the  charge  is  well  alleged 
in  the  declaration,  that  the  keeping  of  a  book 
of  accounts  is  incident  to  the  business  of  a 
blacksmith,  and  necessary  in  this  country, 
where  credit  is  generally  given,  as  well  by  the 
mechanic  as  by  the  merchant  and  professional 
man ;  that  the  words,  as  applied,  are  action- 
able, and  entitled  the  plaintiff  to  recover, 
*without  proving  special  damages.  [*22 1 
The  charge  of  the  court  below  is.  in  substance, 
that  the  words  in  this  case  were  actionable 
equally  as  if  spoken  of  a  merchant.  In  my 
view,  this  was  correct,  and  consequently  the 
judgment  ought  to  be  affirmed  ;  and  that  is  the 
opinion  of  the  court. 

Judgment  affirmed. 

Cited  in— 3  Wend.,  295:  6  Wend.,  409;  15  Barb., 
594  ;  34  How.  Pr.,  367 ;  9  Minn.,  386;  27  Hun,  305. 
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SOLOMON    FERRIS  ET  ux.   AND  JOSEPH 
RANSOM  ET  ux., 

v. 

ANNING    SMITH,  E.   SMITH  AND  LUFF 
SMITH,  Impleaded  with  others. 

1.  (Jonxtrudion  of  Will — Devise —  Words  of  Inher- 
itance— Fee — Life  Estate.  2.  Action  for  Parti- 
tion— PleaofNon  Tenent  Insiniul —  Variance 
—  W/iat  Judgment  Rendered. 

Where  a  testator,  in  the  introductory  part  of  his 
will,  used  these  words:  "and  as  to  what  worldly 
goods  it  has  pit  ased  God  to  endow  me  with,  I  will 
and  dispose  of  in  the  following1  manner, "  and  then 
g-ave  his  wife  a  third  of  his  personal  property,  and 
the  use  of  his  house  and  furniture  during  her  widow- 
hood; and  then  devised  as  follows:  "I  do  gi ve  and  be- 
queath to  my  son  Anning  the  one  equal  south  half  of 
my  land,  beginning  at  the  river,  and  running  west 
until  it  makes  one  nundred  acres,  together  with  the 
grist  mill,  after  he  has  arrived  at  lawful  age,  until 
that  time  it  shall  belong  to  my  wife,  to  make  use  of 
as  she  may  think  proper;"  the  testator,  in  like  man- 
ner, devised  the  other  parts  of  his  land,  &c.,  to  his 
sons,  but  without  using  words  of  inheritance,  or  the 
word  "estate, "  and  gave  the  remaining  two  thirds 
of  his  personal  estate  to  his  daughters.  Held  that 
A.,  and  the  other  devisees  of  the  lands  of  the  testa- 
tor, took  an  estate  for  life  only,  under  the  will. 

Where  the  defendants  in  partition  pleaded  non 
tenent  iitsimul,  on  which  issue  was  joined;  and  it  ap- 
peared that  A.,  one  of  the  defendants,  had,  before 
the  service  of  the  petition  and  notice,  conveyed  all 
his  i-ight  in  the  premises  to  one  of  his  co-defendants, 
who  was  before  a  tenant  in  common  with  him  ;  the 
court,  after  the  rights  of  the  parties  had  been  ascer- 
tained, by  the  verdict,  refused  to  turn  the  plaintiff's 
round  t<>  another  action,  on  account  of  a  variance 
between  the  petition  and  proofs,  as  to  the  quantity 
of  interest  in  the  respective  tenantsin  common;  but 
g-ave  judgment  that  as  to  A.  the  plaintiffs  should  no 
without  day,  and  pay  his  costs;  but  that  as  to  the 
other  defendants  the  plaintiffs  should  have  judg- 
ment, on  the  verdict,  according  to  the  proofs  in  the 
cause. 

Citation— 1  R.  L.,  508,  sec.  3. 

THIS  was  a  case  in  partition.  The  petition 
for  partition,  under  the  Statute  (sess.  36. 
ch.  100 ;  1  N.  R.  L. ,  507),  and  notices,  were 
dated  Nov.  10,  1817,  copies  of  which  notices 
were  served  on  the  above  named  defendants 
in  November,  and  the  petition,  &c..  presented 
in  January  Term  1818.  Previous  to  that  time, 
notice  had  been  given,  Oct.  10,  1817,  to  the 
infant  children  of  Lewis  Smith,  of  an  appli- 
cation to  the  court  in  October  Term,  Iisi7,  for 
the  appointment  of  a  guardian,  which  was 
accordingly  done,  and  A.  Smith,  above  named, 
was  appointed  their  guardian.  The  petition 
stated  that  the  petitioners,  in  right  of  their 
respective  wives,  with  the  defendants,  naming 
them  particularly,  and  stating  their  respective 
222*]  rights,  and  *among  them  Eliphalet 
Smith  and  Anning  Smith,  of  Marlborough,  in 
Ulster  County,  are  seised  in  fee  simple  of  cer- 
tain lands,  &c.,  situated  in  Marlborough,  in 
said  county,  describing  them,  &c.,  and  praying 
for  a  partition,  &c. 

The  above  named  defendants  pleaded  "that 
they  did  not  hold,  nor  on  the  day  of  the  exhibi- 
tion of  the  petition  of  the  said  petitioners  in 
this  behalf,  nor  ever  afterwards,  did  hold  the 
said  land  and  premises  in  the  said  petition 
mentioned  and  described,  nor  any  part  or  parcel 
thereof,  together  and  undivided  with  the  said 
petitioners,  as  the  said  petitioners,  by  their 
petition  aforesaid,  have  supposed,  and  of  this 
the  said  A.  S.,  E.  S.,  W.  S.  and  L.  S.,  put 
themselves  upon  the  country,  &c.,  and  the 
petitioners  do  the  like,  &c. 

At  the  trial,  the  plaintiffs  proved  that  An- 
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ning  Smith  died  in  possession  of  the  premises, 
being  about  one  hundred  and  sixty  nine  acres 
of  land,  &c.,  in  1802,  having  been  in  possession 
thereof  since  1775;  that  his  son,  Lewis  Smith, 
took  possession,  after  the  death  of  his  father, 
and  died  in  possession  about  two  years  ago. 
That  Anning  Smith  left  several  children, whom 
the  witness  particularly  named,  and  among 
others,  Anning  Smith,  one  of  the  above-named 
plaintiffs. 

The  defendants  gave  in  evidence  a  quitclaim 
deed,  dated  Oct.  28,  1817,  from  Anning  Smith, 
son  of  A.  S.,  deceased,  of  all  his  right,  title 
and  claim  to  the  premises  in  question,  being 
about  one  hundred  acres  of  land,  a  wood  lot, 
containing  about  nine  acres,  and  a  piece  of 
land,  containing  about  fifteen  acres,  to  his 
brother  Eliphalet,  above  named. 

The  defendant  also  gave  in  evdience  the  last 
will  and  testament  of  Anning  Smith,  the  elder, 
deceased,  dated  Oct.  28,  1802.  The  testator, 
after  directing  his  burial,  &c.,  added,  "and  as 
to  what  wordly  goods  it  has  pleased  God  to 
endow  me  with,  I  will  and  dipose  of  in  the 
following  manner;"  and  after  making  provision 
for  his  wife,  devised  as  follows:  "I  do  give  and 
bequeath  to  my  son  Anning,  the  one  equal 
south  half  of  my  land,  beginning  at  the  river, 
and  running  west  until  it  makes  one  hundred 
acres,  together  with  the  grist  mill,  after  he  has 
arrived  at  lawful  age ;  until  that  time  it  shall 
belong  to  my  wife,  Eleanor,  to  make  use  of  as 
she  may  think  proper."  The  testator,  in  like 
manner,  devised  the  north  half  of  his  land, 
beginning  at  the  river  *and  running  [*223 
west,  until  it  made  one  hundred  acres,  to  his 
son  Lewis;  and  afterwards  added:  "I  do  will 
and  bequeath  that  my  land,  beginning  west  of 
the  two  hundred  acres  given  to  my  sons,  Lewis 
and  Anning,  and  running  west  to  the  southeast 
corner  of  the  buttonwood  bridge  ;  and  then 
north  to  the  line  of  Zophar  Perkins,  be  divided 
into  equal  parts,  &c. ;  and  I  give  and  bequeath 
one  equal  part  to  my  sons,  Eliphalet,  Lewis 
and  Anning,  and  to  the  heirs  of  my  sons.  Na- 
than and  Clark,  deceased,  to  be  distributed  by 
the  executors."  The  testator  devised,  in  a 
similar  manner,  various  other  parts  of  his  real 
estate  to  his  children  and  grandchildren  ;  and 
gave  the  remaining  two  thirds  of  his  personal 
estate  to  his  daughters;  and  appointed  his  wife 
executrix,  and  his  sons,  Eliphalet,  Lewis  and 
Anning,  two  of  his  sons-in-law,  and  G.  N.,  his 
executors. 

Messrs.  Sudani  and  P.  Ruggle»,  for  the 
defendants.  They  cited  Frogmorton  v.  Holyday, 
3  Burr,  1618.  6  "Cruise  Dig.,  243,  244,  tit.  38, 
ch.  11,  sec.  22,  23. 

Mr.  Oakley,  Attorney-General,  contra.  He 
cited  8  Johns.,  141  ;  9  Johns.,  222  ;  10  Johns., 
148:  14  Johns.,  198;  6  Cruise,  305,  ch.  38,  sees. 
10,  25. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

Two  questions  have  been  made  on  the  argu- 
ment :  1.  Whether  the  will  of  Anning  Smith, 
the  elder,  devising  his  real  estate,  vested  an 
estate  of  inheritance  in  the  devisees,  or  an  estate 
for  life  only.  2.  Whether  the  alienation  of  the 
interest  of  Anning  Smith,  the  younger,  before 
the  service  of  a  copy  of  the  petition  and  notice 
on  either  of  the  defendants,  defeats  the  action. 
JOHNS.  REP.,  17 
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On  the  first  point,  there  can  be  no  doubt 
that  the  will  vested  an  estate  for  life  only  in 
the  devisees.  The  will  contains  no  words  of 
inheritance,  nor  anything  to  show,  according 
to  the  settled  rules  of  construction,  an  intention 
on  the  part  of  the  devisor  to  convey  a  fee. 

The  deed  from  Anning  Smith,  who  was  a 
co-tenant  in  common,  bears  date  before  the 
service  of  a  copy  of  the  petition  and  notice  upon 
him  or  either  of  the  defendants;  and  until  such 
224*]  *service,  the  suit  is  not  commenced. 
His  plea  is,  therefore,  made  out,  that  he  did 
not  hold  together  with  the  other  parties.  But 
he  conveyed  all  his  right  to  Eliphalet  Smith, 
who  was,  before  that  conveyance,  a  tenant  in 
common  with  the  plaintiffs  and  the  other 
defendants.  His  plea,  and  that  of  the  other 
defendants,  except  Anning  Smith,  is,  therefore, 
falsified;  for  it  appears  they  do  hold  as  tenants 
in  common.  It  is  true  that  they  do  not  hold 
precisely  in  the  manner  stated  in  the  petition; 
but  the  Act  (1  R.  L.,  508.  sec.  3)  refers  it  to  the 
court, after  the  final  determination  of  the  issues, 
to  ascertain  and  determine  the  respective  rights 
of  the  parties  in  such  lands,  tenements  or  here- 
ditaments, and  give  judgment  that  partition 
thereof  be  made  between  them  according 
thereto,  or  between  such  of  them  as  shall  have 
any  right  therein."  If  there  be,  then,  a  vari- 
ance between  the  petition  and  proofs,  as  to  the 
quantity  of  interest  which  any  of  the  tenants 
in  common  have  in  the  lands  whereof  partition 
is  sought,  this  can  be  set  right  by  the  court,  to 
whom  it  is  referred  to  ascertain  and  determine 
the  respective  rights  of  the  parties.  There  can 
be  no  reason,  now  that  the  rights  of  the  parties 
are  ascertained,  to  turn  the  plaintiffs  round  to 
another  suit;  and  we  are  clearly  of  opinion  that 
the  Legislature  never  intended,  by  giving  the 
plea  of  non  tenent  insimul,  if  the  defendant  was 
a  tenant  in  common,  that  he  should  defeat  the 
partition,  by  showing  that  the  extent  of  interest 
was  inaccurately  stated  in  the  petition.  As  to 
Anning  Smith,  as  he  was  not  a  tenant  in  com- 
mon when  the  proceedings  were  commenced, 
nor  when  he  pleaded,  he  is  entitled  to  go  with- 
out day,  and  recover  his  costs  ;  but  as  to  the 
other  defendants,  the  plaintiffs  are  entitled  to 
judgment  according  to  the  proofs  in  the  cause. 

Judgment  accordingly. 

Cited  in— 9  Cow.,  566;  13  Wend.,  586 ;  15  Wend.,  343 ; 
4  Trans.  App.,  491 ;  30  Barb.,  335. 
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Jurisdiction  of  Slate  Courts  —  Over  I/ind  on 
which  Fort  Niagara  is  Situated — TJie  Sftme 
not  having  been  Ceded  to  U.  8. — Extends  to 
Offenses  against  State — Treaties  of  1783  and 
1794 — Effect  of — Exclusive  Jurisdiction  of  the 
U.  8.  within  Limits  of  State — How  Acquired. 

The  land  on  which  Fort  Niagara  is  erected  never 
having:  been  actually  ceded  by  this  State  to  the  U. 


NOTE.— Jurisdiction  nf  United  States— Exclusive— 
How  acquired  over  latul  ceiled  by  the  states— When 
not  exclusive.  See  United  States  v.  Cornell,  2  Mass., 
60;  United  States  v.  Watkins,  3  Cr.,  C.  C.,  441: 
United  States  v.  Barney,  3  Int.  Rev.  Rec.,  46;  United 
States  v.  Ames,  1  Wood  &  M  ,  76 ;  10  Opp.  Atty-Gen., 
34 ;  Irvine  v.  Marshall.  20  How,  558. 
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S.,  it  still  belongs  to  this  State ;  and  its  courts  have 
jurisdiction  of  all  crimes  or  offenses  against  the 
laws  of  the  State,  committed  within  that  Fort  or  its 
precincts,  though  it  has  been  garrisoned  by  the 
troops  of  the  U.  S.,  and  held  by  them  since  its  sur- 
render by  Great  Britain.pursuant  to  the  Treaties 
of  1783  and  1794 ;  for  the  U.  S.  acquired  no  territory 
within  this  State  by  virtue  of  those  Treaties. 

The  right  of  exclusive  legislation  or  jurisdiction 
within  the  limits  of  any  of  the  States,  can  be  ac- 
quired by  the  U.  S.  only  by  purchase  of  territory 
from  the  States,  for  the  purpose,  and  in  the  mode 
prescribed  by  the  Constitution  of  the  U.  S.  • 

Citations— 1 N.  R.  L.,  197 ;  3  Wheat.,  388. 

rpHE  prisoner  was  convicted  at  the  last 
JL  Court  of  Oyer  and  Terminer,  held  in  the 
County  of  Niagara,  of  the  murder  of  Thomas 
Branaghan.  The  record  of  conviction  having 
been  removed  to  this  court,  the  prisoner  was 
brought  up.  at  the  last  term,  on  habeas  corpus. 
Mr.  Justice  Platt,  who  presided  at  the  trial, 
reported  that  the  murder  was  committed  in 
the  garrison  of  the  U.  S.,  at  Niagara,  and  that 
both  the  prisoner  and  the  deceased  were  fel- 
low soldiers  in  the  Army  of  the  U.  S.,  serving 
in  that  garrison  ;  and  that  doubts  having  been 
raised  as  to  the  jurisdiction  of  the  court,  sen- 
tence was  not  pronounced,  in  order  that  the 
prisoner  might  be  brought  before  this  court 
for  judgment.  It  appeared  that  the  deceased 
was,  for  some  military  offense,  ordered  under 
guard ;  that  the  prisoner  was  corporal  of  the 
guard,  and  while  the  deceased  was  under  his 
custody,  in  a  place  called  the  ".black  hole," 
within  the  walls  of  the  garrison,  the  prisoner 
stabbed  him  with  a  bayonet. 

Mr.  Oakley,  Att'y-Gen.,  for  the  plaintiffs. 
It  is  said  that  by  the  various  treaties  made 
between  the  U.  S.  and  Great  Britain,  the  land 
on  which  the  Fort  and  garrison  of  Niagara 
are  situated  has  been  vested  in  the  U.  S. 
Originally,  the  Fortress  of  Niagara  belonged 
to  France,  and  passed,  by  the  Treaty  of  Paris, 
in  1763,  to  Great  Britain.  By  the  Declaration 
of  Independence,  and  the  subsequent  Revolu- 
tion by  which  it  was  accomplished,  the  rights 
of  the  British  Crown  to  all  the  territory  com- 
prised within  the  State  of  N.  Y.  became  vested 
in  the  people  of  this  State,  in  full  sovereignty, 
as  a  free  and  independent  State.  The  Consti- 
tution of  this  State  recites  the  Declaration  of 
Independence  and  solemnly  recognizes  it. 
The  powers  and  rights  of  the  State  emanate 
from  the  people  alone,  in  their  sovereign 
capacity,  as  a  free  and  independent  State,  not 
from  any  Treaty  made  with  Great  Britain.  In 
the  Treaty  of  1783,  Great  Britain  treated  with 
the  U.  S.,  as  sovereign  *and  independ-  [*226 
ent.  That  Treaty  contains  no  words  or  grant 
or  cession,  but  merely  recognizes  the  bound- 
aries of  this  State  as  an  independent  State. 
The  Articles  of  Confederation  expressly  re- 
serve the  sovereignty  of  each  State.  It  was  a 
league  between  sovereign  states.  This  State, 
then,  had  power  to  establish  and  hold  military 
posts  and  fortifications,  and  the  possession  of 
these  Forts  must  be  in  its  sovereign  capacity. 
Great  Britain  held  them  hostilely  and  by  force; 
and  when  she  surrendered  the  possession  of 
the  Forts  which  she  held  within  the  bound- 
aries of  this  State,  they  became,  of  course, 
vested  in  the  State.  This  court  cannot  look 
beyond  the  State  for  a  source  of  title  to  any 
of  its  lands.  (Jackson  v.  Ingraham,  4  Johns., 
163.) 
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Again ;  by  the  Constitution  of  the  U.  S. 
(art.  1,  sec.  8),  Congress  have  power  "  to  exer- 
cise exclusive  legislation,  in  all  cases  whatso- 
ever, over  such  district  (not  exceeding  ten 
miles  square)  as  may,  by  cession  of  particular 
states,  and  the  acceptance  of  Congress,  become 
the  seat  of  government  of  the  U.  S.,  and  to 
exercise  like  authority  over  all  places  pur- 
chased by  consent  of  the  Legislature  of  the 
State  in  which  the  same  shall  be,  for  the  erec- 
tion of  forts,  magazines,  dock  yards,  and  other 
needful  buildings."  This  shows  that  the  U. 
S.  can  exercise  exclusive  jurisdiction  over 
such  territory  only  as  is  acquired  by  purchase 
or  cession  from  the  several  states.  And  this 
State,  in  all  the  grants  or  cessions  which  it 
has  made  to  the  U.  S.,  of  lands  for  the  use  of 
the  U.  S.,  has  reserved  the  right  of  sending  its 
officers  to  serve  the  process  of  its  courts  with- 
in the  lands  so  granted.  The  U.  S.  possess  no 
power  or  rights  but  such  as  have  been  dele- 
gated by  the  several  states ;  and  the  states 
retain  all  the  rights  and  attributes  of  sov- 
ereignty not  expressly  ceded  to  the  U.  S. 
"  The  power  of  exclusive  legislation  "  (which 
is  jurisdiction),  says  Chief  Justice  Marshall 
(U.  8.  v.  Bevans,  3  Wh.,  336,  388),  "is  united 
with  cession  of  territory,  which  is  to  be  the 
free  act  of  the  States." 

The  Treaties  of  1783  and  of  1794  contain  no 
words  of  cession  to  the  U.  S.  It  merely  stipu- 
lates that  Great  Britain  shall  withdraw  its 
troops.  &c.  There  was  not,  in  fact,  in  1783, 
227*]  any  government  of  the  U.  S.  *capable 
of  receiving  a  cession  of  territory,  or  of  gar- 
risoning this  fort.  If  it  had  been  immediately 
surrendered,  it  would  have  been  taken  pos- 
session of  by  the  troops  of  this  State  as  an 
independent  State. 

Again  ;  it  will  be  said  that  there  is  an  Act 
of  the  Legislature  (sess.  26,  ch.  106 ;  1  N.  R. 
L.,  197)  authorizing  the  Governor  of  this  State 
"  to  agree  with  such  person  or  persons  as  may 
be  authorized  by  the  U.  S.  for  that  purpose, 
for  the  sale  of  such  quantity  of  the  lands  ad- 
joining Fort  Niagara,  as  shall  be  necessary  for 
the  accommodation  of  that  Fort,  and  to  cede 
the  right  of  the  people  of  this  State  to  the  said 
lands  to  the  U.  S.,"  showing  ah  implied  ad- 
mission that  this  Fort  then  belonged  to  the 
U.  S.  The  fact,  most  probably,  was  not  ad- 
verted to,  at  the  time,  that  there  never  had 
been  any  cession  of  the  land  on  which  the 
Fort  is  erected,  to  the  U.  S.  It  is  certain, 
however,  that  this  court  cannot  presume  any 
such  grant.  It  is  true  that  Congress  have  pro- 
vided for  the  punishment  of  crimes  committed 
in  places  within  the  exclusive  jurisdiction  of 
the  U.  S.  :  but  the  U.  S.  have  no  exclusive 
jurisdiction,  except  what  is  acquired  by  grant 
or  cession. 

A  doubt  may,  possibly,  be  suggested, 
whether  the  land  on  which  Fort  Niagara 
stands  is  within  the  territory  of  this  State. 
But  it  is  well  known  that  the  grant  of  James 
II.  extended  to  the  Pacific  Ocean.  The  dis- 
putes between  this  State  and  the  States  of 
Mass,  and  Ct.,  involved  a  discussion  on  this 
subject.  By  the  Convention  between  this 
State  and  Mass.,  the  jurisdiction  was  ceded  to 
this  State. 

Again  ;  by  the  Act  of  the  Legislature  of  this 
State,  passed  Feb  19,  1780,  the  delegates  of 
844 


this  State  to  Congress  were  authorized  to  fix 
the  limits  of  the  territory  of  this  State,  and  to 
cede  to  the  U.  S.  all  the  lands  beyond  such 
limits ;  and  the  delegates  to  Congress  did, 
accordingly,  by  a  formal  instrument,  fix  and 
describe  the  boundaries  of  the  State,  and  cede 
to  the  United  and  Confederated  States  all 
lands  and  territories  to  the  northward  and 
westward  of  those  boundaries ;  and  this  State 
has  ever  since  held  and  enjoyed  its  territory 
according  to  those  limits,  and  *which  [*228 
include  Fort  Niagara;  there  being  nowhere 
mentioned  any  exception  or  reservation,  in 
behalf  of  the  U.  S.,  of  any  Forts,  &c.  (See  L. 
U.  S.,  ed.  of  1815.  Vol.  I.,  pp.  467,  471.) 

Mr.  Cady,  for  the  prisoner.  This  question 
depends  on  the  true  construction  of  the  clause 
of  the  Constitution  of  the  U.  S.,  as  to  its 
exclusive  legislation.  It  is  not  essential  to 
this  power  there  should  be  a  cession  of  terri- 
tory by  a  state  to  the  U.  S.  After  the  pur- 
chase of  La.,  the  U.  S.  exercised  exclusive 
jurisdiction  over  the  Territory,  and  over  all 
Forts  and  places  within  its  limits.  When  that 
country  or  any  portion  of  it  is  erected  into  a 
sovereign  and  independent  State,  does  the 
right  of  jurisdiction  exercised  by  the  U.  S. 
over  the  Forts  continue,  or  must  they  pur- 
chase that  right  from  the  new  State  ?  It  is 
not  necessary  that  there  should  be  a  cession  of 
jurisdiction  at  the  time  of  the  purchase. 
Great  inconvenience  will  arise  if  the  govern- 
ment and  courts  of  the  U.  S.  have  not  exclu- 
sive jurisdiction  over  these  places.  Every 
soldier  in  the  garrison  who  commits  a  petty 
offense  may  be  arrested  by  the  warrant  of  a 
justice  of  the  peace.  The  true  meaning  of  the 
Constitution  is  that  the  U.  S.  cannot  erect  any 
fort  or  building  on,  any  part  of  the  territory  of 
a  state  without  its  consent.  As  soon  as  the 
state  grants  to  the  U.  S.  the  right  of  erecting 
a  military  fortress,  the  U.  S.  acquire  an  exclu- 
sive jurisdiction  within  such  fortress,  unless 
there  has  been  some  express  stipulation  to  the 
contrary  in  the  grant. 

Again  ;  has  not  this  State,  by  its  acts,  vir- 
tually consented  to  give  to  the  U.  S.  jurisdic- 
tion over  this  Fort  ?  Treaties  have  been  made 
between  the  U.  S.  and  the  Six  Nations  of 
Indians,  in  1784,  1789  and  1794,  by  which  the 
latter  cede  to  the  U.  S.  lands  lying  south  of 
Lake  Ontario,  and  south  and  east  of  Niagara 
River  and  Lake  Erie,  including  the  Fort  of 
Niagara.  (1  L.  U.  S.,  307-309,  314,  ed.  1815.) 
Two  of  these  treaties  were  made  subsequent 
to  the  adoption  of  the  Constitution  of  the 
U.  S. 

Again  ;  Great  Britain,  afterwards,  pursuant 
to  the  Treaty  *of  1794,  surrendered  the  [*22O 
possession  of  this  Fort  to  the  government  of 
the  U.  S.,  who  immediately  took  possession  of 
it,  garrisoned  it  with  their  own  troops,  and 
have  so  kept  possession  until  this  day;  whether 
rightfully  or  not,  makes  no  difference,  for  this 
State,  having  uniformly  acquiesced  in  it,  must 
be  bound  by  such  acquiescence. 

In  the  case  of  TJie  Commonwealth  of  Mass.  v. 
Clary,  8  Mass. ,  72,  the  Supreme  Court  of  that 
State  decided  that  the  courts  of  that  State  had 
no  cognizance  of  offenses  committed  on  lauds 
in  the  town  of  Springfield,  purchased  by  the 
U.  S.  from  that  State,  for  the  purpose  of  erect- 
ing arsenals.  &c. 
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Mr.  Oakley,  Att'y-Gen.,  in  reply,  said  that 
the  case  of  a  cession  of  territory  to  the  U.  S., 
by  a  foreign  state,  since  the  adoption  of  the 
present  Constitution,  was  not  analogous  to  the 
present  case.  None  of  the  states  ever  had  any 
right  to  the  territory  so  ceded.  But  very  seri- 
ous doubts  have  been  entertained  whether  the 
government  of  the  U.  S.  could,  under  the  Con- 
stitution, acquire  new  territory,  and  exercise 
jurisdiction  over  it ;  and  though  such  cessions 
have  been  sanctioned  by  Acts  of  Congress,  it 
is  not  easy  to  discover  on  what  constitutional 
grounds  those  Acts  can  be  supported. 

As  to  the  grants  or  cessions  made  by  the 
Indians  to  the  U.  S.,  it  is  a  sufficient  answer  to 
say  that  the  Indians  have  never  been  recog- 
nized as  the  absolute  owners  of  the  soil,  or  as 
a.  source  of  title  to  lands  in  this  State.  Their 
right  to  the  use  of  lands  occupied  by  them  has 
been  admitted.  But  these  very  Six  Nations  of 
Indians  had  before  ceded  all  their  rights  to 
Great  Britain  ;  and  so,  in  truth,  they  had  noth- 
ing to  grant  to  the  U.  8.  There  can  be  no 
source  of  title  to  land  acknowledged,  but  what 
is  derived  from  the  State. 

Again ;  the  relinquishment  by  Great  Britain 
of  places  occupied  by  her  troops,  gave  no  right 
to  the  U.  S.  As  well  might  the  U.  S.  claim 
the  City  of  N.  Y.  and  its  environs,  which  were 
surrendered  pursuant  to  the  Treaty  of  Peace, 
and  taken  possession  of  by  the  Army  of  the 
U.  S. 

Cur.  adv.  vult. 

23O*]  *The  prisoner  was  again  brought 
before  the  court,  on  habeas  corpus ;  and  the 
opinion  of  the  court,  on  the  question  of  juris- 
diction, argued  at,  the  last  term,  was  now  de- 
livered by  the  Chief  Justice,  as  follows: 

SPENCER,  Oh.  J.  (after  stating  the  facts) : 

The  question  for  the  decision  of  this  court 
is,  whether  the  cognizance  of  this  offense  be- 
longs to  the  Courts  of  the  U.  S.,  or  to  those  of 
this  State.  It  has  been  very  ably  argued,  and 
the  importance  of  the  question  has  induced  us 
to  postpone  a  decision  of  it  to  the  present  term. 

The  jurisdiction  of  the  courts  of  the  U.  S. 
must  be  derived  under  the  8th  section  of  the 
1st  Article  and  seventeenth  paragraph  of  the 
Constitution  of  the  U.  S.,  which  gives  to  the 
Congress  "exclusive  legislation  over  all  places 
purchased  by  the  consent  of  the  Legislature  of 
the  State  in  which  the  same  shall  be.  for  the 
erection  of  forts,  magazines,  arsenals,  dock- 
yards and  other  needful  buildings." 

The  only  evidence  of  a  purchase  by  the  U. 
S.  of  Fort  Niagara,  from  this  State,  or  of  a 
cession  of  any  kind  by  it  to  the  U.  S.,  is  con- 
tained in  the  Act  of  April  6,  1803.  (1  N/  R. 
L.,  197.)  That  Act  authorizes  the  Governor  to 
agree  with  such  person  or  persons  as  shall  be 
authorized  by  the  U.  S.  for  that  purpose,  for 
the  sale  of  such  quantity  of  the  lands  adjoin- 
ing the  Fort  Niagara,  as  shall  be  necessary  for 
the  accommodation  of  that  post,  and  to  cede 
the  right  of  the  people  of  this  State  to  the  said 
lands  to  the  U.  S. 

It  does  not  appear,  nor  is  there  the  slightest 
ground  to  believe,  that  the  powers  conferred 
on  the  Governor,  by  this  Act,  have  ever  been 
•executed,  or  that  any  cession  has  ever  been 
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made  under  it,  of  the  Fort  itself,  or  of  the 
adjoining  lands,  to  the  U.  S. 

It  has  been  argued  that  this  State,  though 
they  have  made  no  cession,  have  tacitly  con- 
sented, by  a  necessary  implication  from  the 
Act  of  1803,  that  the  U.  8.  should  hold  the 
Fortress  of  Niagara,  and  that  in  such  case,  the 
second  paragraph  of  the  3d  section  of  the  4th 
Article  of  the  Constitution  of  the  U.  S  would 
give  to  the  Congress  *the  like  exclu-'[*231 
sive  power  of  legislation.  That  section  declares 
"that  the  Congress  shall  have  power  to  dispose 
of  and  make  all  needful  rules  and  regulations 
respecting  the  territory  or  other  property  be- 
longing to  the  U.  S.,  and  that  nothing  in  the 
Constitution  shall  be  so  construed  as  to  preju- 
dice any  claims  of  the  U.  S.,  or  any  particular 
State." 

The  Treaty  of  Peace  between  the  U.  S.  and 
Great  Britain,  in  1783,  has  also  been  brought 
into  view,  as  containing  provisions  bearing  on 
the  question.  That  Treaty  contains  a  stipula 
tion  that  His  Britannic  Majesty  should  with- 
draw, with  all  convenient  speed,  all  his  garri- 
ons  from  the  U.  S. ,  and  from  every  post,  place 
and  harbor  within  the  same ;  and  the  Treaty 
of  Amity,  Commerce  and  Navigation,  con- 
cluded between  Great  Britain  and  theU.  S.,  in 
1794,  contains  a  stipulation,  on  the  part  of  the 
former,  to  withdraw  their  troops  and  garrisons, 
from  all  posts  and  places  within  the  boundary 
lines  assigned  by  the  Treaty  of  Peace,  before 
June  1,  1796.  Fort  Niagara  was  captured 
from  the  French  in  1759,  and  passed,  by  virtue 
of  the  Treaty  of  Peace  of  1763,  to  the  Crown 
of  Great  Britain  ;  and  has  continued  to  beheld 
by  that  power,  as  a  Fortress,  until  it  was  sur- 
rendered under  the  Treaty  of  1794,  since  which 
it  has  been  possessed  and  garrisoned  by  the  U. 
S.,  with  a  short  interruption  during  the  late 
war,  to  the  present  period.  That  Fort  Niagara 
is  within  the  acknowledged  boundaries  and 
limits  of  this  State  is  indisputable. 

We  consider  it  beyond  all  doubt,  that  the  U. 
S.  acquired  no  territorial  rights  to  any  portion 
of  this  State,  in  virtue  of  the  Treaties  of  1783 
and  1794.  Neither  of  those  Treaties  contain 
any  words  of  grant  to  the  U.  S.,  as  such  ;  nor 
should  we  have  submitted  to  accent  as  a  grant 
what  had  already  been  acquired  by  our  arms, 
and  established  by  the  solemn  Declaration  of 
Independence.  The  Congress,  under  the  Ar- 
ticles of  Confederation,  were  the  representa- 
tives of  the  several  states  ;  and  having  the 
power  to  make  war  and  peace,  were  a  party  to 
the  Treaty  of  Peace,  in  behalf  of  the  Confed- 
erated States,  and  every  stipulation  in  the 
Treaty,  inured  to  the  benefit  of  the  states  in 
their  sovereign  capacities.  When,  therefore, 
it  was  agreed,  by  the  *Treaty  of  Peace  [*232 
of  1783,  that  Great  Britain  should  withdraw, 
with  all  convenient  speed,  its  garrisons  from 
the  U.  S.,  and  from  every  port,  place  and 
harbor  within  the  same,  that  agreement  was 
for  the  benefit  of  the  several  states  within 
whose  limits  those  garrisons  were.  The  section 
of  the  Articles  of  Confederation  removes  every 
doubt  upon  this  subject:  it  provides  that  "each 
state  should  retain  its  sovereignty,  freedom 
and  independence,  and  every  power,  jurisdic- 
tion and  r^ht,  which  was  not  thereby  ex- 
pressly delegated  to  the  U.  S.  in  Congress 
assembled  :"  and  it  is  not  within  our  knowl- 
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edge  or  belief,  that  the  U.  S.  have  ever  claimed 
or  set  up  any  pretension  of  property,  to  any 
fort  within  the  boundaries  of  a  state,  under 
these  treaties. 

The  occupation  of  Fort  Niagara,  by  the 
troops  of  the  U.  S.,  since  its  evacuation,  in 
pursuance  of  the  Treaty  of  1794,  cannot  be 
considered  either  as  evidence  of  a  right  in  the 
general  government  to  the  post  itself,  nor  as 
an  act  hostile  to  the  rights  of  this  State.  One 
of  the  great  objects  in  the  formation  of  a  fed- 
eral government  was  that  it  should  provide 
for  the  common  defense.  This  post  was  con- 
sidered an  essential  point  to  be  garrisoned  by 
the  troops  of  the  U.  S.,  as  a  security  to  our 
frontiers  ;  and  this  State  acquiesced  tacitly  in 
the  propriety  and  necessity  of  the  measure  ; 
under  these  circumstances  to  consider  the  occu- 
pation of  the  post  as,  per  se,  evidence  of  territo- 
rial right,  in  theU.  S..  or  as  in  hostility  to  the 
rights  of  this  State,  would  be  imputing  to  the  fed- 
eral government  a  disregard  of  its  obligations 
and  duties,  and  a  spirit  of  violence  and  injus- 
tice, highly  derogatory  to  its  known  justice 
and  providence.  Their  possession  of  this  post 
must  be  regarded,  therefore,  as  a  possession 
for  the  State,  not  against  it ;  it  was  a  friendly 
occupation,  not  in  derogation  of  our  rights  ; 
and  we  regard  it  as  a  fundamental  principle, 
that  the  rights  of  sovereignty  are  never  to  be 
taken  away  by  implication.  In  the  case  of  the 
U.  S.  v.  Bevans,  3  Wh.,  388,  Chief '.Justice Mar- 
shall said  "  the  power  of  exclusive  legislation 
under  the  8th  section  of  the  1st  article  of  the 
Constitution,  which  is  jurisdiction,  is  united 
with  cession  of  territory,  which  is  to  be  the 
free  act  of  the  states."  The  correctness  of 
233*]  *this  remark  is  fully  admitted  ;  and  if 
the  U.  S.  had  the  right  of  exclusive  legisla- 
tion over  the  Fortress  of  Niagara,  they  would 
have  also  exclusive  jurisdiction  ;  but  we  are 
of  opinion  that  the  right  of  exclusive  legisla- 
tion within  the  territorial  limits  of  any  state, 
can  be  acquired  by  the  U.  S.  only  in  the  mode 
pointed  out  in  the  Constitution,  "by  purchase, 
by  consent  of  the  Legislature  of  the  State  in 
which  the  same  shall  be,  for  the  erection  of 
forts,  magazines,  arsenals.dockyards  and  other 
needful  buildings.  The  essence  of  that  pro- 
vision is,  that  the  State  shall  freely  cede  the 
particular  place  to  the  U.  S.,  for  one  of  the 
specific  and  enumerated  objects.  This  juris- 
diction cannot  be  acquired  tortiously,  or  by 
disseisin  of  the  State  ;  much  less  can  it  -be 
acquired  by  mere  occupancy,  with  the  im- 
plied or  tacit  consent  of  the  State,  when  such 
occupancy  is  for  the  purpose  of  protection. 

The  3d  section  of  the  4th  Article  of  the  Con- 
stitution of  the  U.  S.  is  clearly  adapted  to  the 
territorial  rights  of  the  U.  S.,  beyond  the  lim 
its  or  boundaries  of  any  of  the  states,  and  to 
their  chattel  interests,  and  it  therefore  drops 
the  expression  of  exclusive  legislation. 

To  oust  this  State  of  its  jurisdiction  to  sup- 
port and  maintain  its  laws  and  to  punish 
crimes,  it  must  be  shown  that  an  offense  com- 
mitted within  the  acknowledged  limits  of  the 
State,  is  clearly  and  exclusively  cognizable  by 
the  laws  and  Courts  of  the  U.  S.  In  the  case 
already  cited,  Chief  Justice  Marshall  observed, 
that  to  bring  the  offense  withiii'the  jurisdic- 
tion of  the  courts  of  the  Union,  it  must  have 
been  committed  out  of  the  jurisdiction  of  any 
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state  ;  it  is  not  (he  says)  the  offense  committed, 
but  the  place  in  which  it  is  committed,  which 
must  be  out  of  the  jurisdiction  of  the  State. 
It  does  not,  therefore,  enter  into  the  consider- 
ation of  this  question,  that  the  prisoner  and 
the  deceased  were  in  the  service  of  the  U.  S. 
when  the  crime  was  perpetrated.  On  the 
whole,  we  are  perfectly  satisfied  that  the  juris- 
diction of  this  State  attaches  to  the  crime, 
and  extends  to  the  person  of  the  prisoner  and 
nothing  remains  but  that  judgment  be  passed 
upon  him  according  to  law. 

Sentence  of  death  was,  accordingly,  pronounced 
on  the  prisoner. 

Cited  in— 3t  How.  Pr.,  423 :  Edm.,  116 : 1  Sheld.,  127; 
M'Mahon,  211 ;  1  Wood.  &  M.,  84 ;  4  Kan.,  57;  37  Wis., 
384. 


*BARKE.R  v.  HAVENS.       [*234 

Maritime  Laic — Shipment  by  Owners,  freight  to 
be  Paid  by  Consignee — Delivery  to  Consignee 
without  Payment  of  Freight— Subsequent  De- 
mand—Action will  Lie  against  Consignor  when 
Owner — Master  must  First  Endeavor  to  Col- 
lect of  'Consignee. 

Where  the  defendant,  the  owner  of  floods  shipped 
them  on  board  ot  the  plaintiff's  vessel,  to  be  carried 
from  N.  Y.  to  Liverpool,  and  there  delivered  to  C., 
the  consignee,  he  paying1  freight  for  the  same,  with 

Erimage  and  average  accustomed  according  to  the 
ill  of  lading,  signed  by  the  master,  who,  on  his 
arrival  at  Liverpool,  delivered  the  goods  to  the  con- 
signee, without  receiving  the  freight;  though  he 
afterwards  demanded  it,  and  the  payment  WHS 
refused.  Held  that  the  plaintiff  might  maintain 
an  action  for  the  freight  agains-t  the  consignor.  It 
seems,  that  where  the  goods  are  not  owned  by  the 
consignor,  nor  shipped  for  his  account  and  benefit, 
the  carrier  is  not  entitled  to  call  on  him  for  the 
freight,  on  such  a  bill  of  lading. 

It  is  the  duty  of  the  master  of  a  vessel,  in  all  cases, 
to  endeavor  to  set  the  freight  from  the  consignee. 

Citation— 13  East,  508. 

THIS  was  an  action  of  assumpsit,  brought  to 
recover  the  freight  and  primage  of  ninety 
bales  of  cotton,  shipped  by  the  defendant,  on 
board  of  the  plaintiff's  vessel,  to  be  carried 
from  N.  Y.  to  Liverpool.  The  cause  was  tried 
at  the  N.  Y.  sittings,  in  June  last,  and  a  ver- 
dic'  taken,  by  consent,  for  the  plaintiff,  for 
$587,  subject  to  the  opinion  of  the  court  on 
the  following  case.  The  declaration  stated 
that  the  defendant,  on  the  1st  of  July,  1817, 
at  the  City  of  N.  Y.,  in  consideration  Unit  the 
plaintiff,  at  his  request,  would  take  on  board 
of  the  plaintiff's  ship,  called  the  Loan,  ninety 
bales  of  cotton  belonging  to  the  defendants, 
and  should  safely  carry  the  same  in  the  said 
ship  to  Liverpool,  in  England,  and  there 
deliver  the  said  ninety  bales  of  cotton  to  the 
consignees  thereof,  to  wit  :  Messrs.  Cropper, 
Benson,  &  Co.,  at  Liverpool  ;  agreeably  to  the 
bill  of  lading,  the  defendant  undertook  and 
promised  the  plaint  iff  to  pay  to  him  one  penny 
sterling  per  pound  weight,  for  the  freight  of 
the  said  ninety  bales  of  cotton,  and  five  per 
cent  thereon  for  the  primage,  which  freight 
and  primage  amounted  to£l2l  13*.  $d.  sterling, 
equal  in  value  to  $570.83.  The  plaintiff  averred 
that  the  ninety  bales  of  cotton  were  deliv- 
ered to  C.,  B.  &Co.,  on  Aug.  30,  1817,  accord- 
ing to  the  bills  of  lading.  &c  The  declaration 
also  contained  general  counts  for  freight, 
work  and  labor,  and  quantum  meruit. 
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The  master  of  the  ship  deposed  that  the  bills 
of  lading  were  in  the  usual  printed  form,  the 
cotton  to  be  delivered  to  C.,  B.  &  Co.,  of  Liv- 
erpool, as  consignees,  they  paying  the  freight 
as  specified.  The  master  did  not  demand  pay- 
ment of  the  freight  before  he  delivered  the 
cotton,  nor  any  security  for  its  payment.  That 
after  the  cotton  was  delivered,  he  presented  to 
C.,  B.  &  Co.  a  bill  of  the  freight,  which  they 
refused  to  pay,  on  the  ground  of  there  being 
an  open  account  between  them  and  Thomas 
R.  Hazard  &  Co.,  of  Liverpool.  But  they  did 
235*J  not  state  that  there  was  a  balance  *due 
to  them  from  T.  li.  H.  &  Co.  The  master 
said  it  was  usual  at  Liverpool  to  deliver  car- 
goes before  the  freight  was  demanded  or 
paid. 

The  defendant's  counsel  produced  one  of 
the  bills  of  lading  signed  by  the  master,  which 
stated  that  the  cotton  was  "to  be  delivered  to 
C.,  B.  &  Co.  (the  consignees),  they  paying 
freight  for  the  same,  one  penny  sterling  per 
pound,  with  primage  and  average  accustom- 
ed." The  account  of  C.,  B.  &  Co.  with  the 
defendant  was  also  produced,  from  which  it 
appeared  that  they  h-id  charged  the  defendant 
with  the  amount  of  the  freight  and  primage, 
deducted  the  same  from  the  proceeds  of  the 
cotton,  and  paid  him  the  balance. 

It  was  agreed  that  if  the  court  should  be  of 
opinion  that  the  plaintiff  ought  to  recover 
interest  at  the  rate  of  seven  per  cent.,  that  then 
the  sum  of  $84.47  should  be  added  to  the 
amount  of  the  verdict,  and  a  judgment  be 
entered  accordingly. 

Mr.  Foot  for  the  plaintiff,  contended  that 
the  consignor  of  goods  is  liable  to  the  ship 
owner  or  carrier  for  the  freight,  if  the  con- 
signee refuses  to  pay  it.  In  Moore  v.  Wil- 
son, 1  T.  R.,  659,  it  was  held  that  the  contract 
or  agreement  between  the  consignor  and  con- 
signee, as  to  the  payment  of  the  freight,  did 
not  vary  the  rights  of  the  carrier,  to  whom 
the  consignor  was  always  liable  for  the  freight. 
(Tapley  v.  Martin*,  8  T.  R.,  45 i.)  In  8/iep- 
hard  v.  De  Berruiles.  13  East,  065,  Lord  Ellcn- 
borough  said  that  the  clause  in  the  bill  of  lad 
ing,  by  which  the  master  engages  to  deliver 
the  goods  to  the  consignee  or  his  assigns,  he 
or  they  paying  freight  for  the  said  goods,  &c., 
was  introduced  for  the  benefit  of  the  master 
only,  uot  for  the  benefit  of  the  consignee ; 
and  that,  therefore,  the  master  might,  if  he 
thought  fit,  waive  the  benefit  of  that  provision 
and  deliver  the  troods  without  first  receiving 
the  freight  ;  and  that  his  doing  so,  did  not 
prevent  him  from  maintaining  an  action 
against  the  consignor  for  the  freight.  The 
same  point  was  adjudged  in  the  court  of  C.  B. 
in  the  case  of  Christy  v.  Row,  1  Taunt.,  299. 
and  the  same  principle  is  stated  by  Abbott.  (3 
ed.  276,  part  3.  ch.  7,  sec.  4.) 

The  contract  for  the  carriage  of  these  goods 
236*1  was  "J'wle  in  *N.  Y.  ;  the  plaintiff  is, 
therefore,  entitled  to  interest  at  seven  per  cent. 

Mr.  He.nry,  contra.  By  the  bill  of  lading, 
in  this  case,  the  master  engages  not  to  deliver 
the  goods  until  the  freight  is  paid.  The  pay- 
ment of  the  freight  is  made  a  condition  preced- 
ent to  the  delivery.  The  law  gives  the  master 
a  lien  on  the  goods  for  the  freight,  and  he 
may  detain  them  until  it  is  paid.  (12  Mod., 
417,  511.  per  Holt,  Ck.  J.;  1  Molloy,  376,  B, 
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2  ch.  4,  sec.  12  ;  Beaw.  Lex  Mercat.,  134  • 
Abb.,  Ships,  &c.,  part  3,  ch.  3,  sec.  12.) 
Could  the  master  himself,  having  signed  such 
a  bill  of  lading,  maintain  an  action  for  the 
freight  against  the  consignor  of  the  goods  ? 
Might  not  the  latter  say  :  "By  your  contract 
you  engaged  to  receive  the  freight  of  the  con- 
signee ;  and  having  voluntarily  delivered  the 
goods,  without  doing  so,  you  must  take  the 
consequence."  If  the  master  could  not,  neither 
can  the  owner  of  the  ship  maintain  this  action; 
for  the  principal  can  be  in  no  better  situation 
than  his  agent,  for  whose  conduct  he  is  an- 
swerable. (Abb.,  part  2,  ch.  2,  sees  2-6- 
Molloy,  B,  2,  ch,  2,  sec.  14.)  Suppose  there 
had  been  a  settlement  of  the  accounts  between 
the  defendant  and  the  consignees,  and  the 
freight  had  been  credited,  as  if  it  had  been 
paid.  There  was  not  sufficient  evidence  of 
any  commercial  usage  at  L.  on  this  subject 
(1  Cai.,  45.) 

The  contract  was  to  be  performed  in  En- 
gland, where  the  freight  was  to  become  due 
and  payable ;  the  interest,  therefore,  is  to  be 
regulated  according  to  the  law  of  that  country. 

Mr.  Foot,  in  reply.  Suppose  the  goods 
arrive  at  the  port  of  destination  in  so  damaged 
a  state  as  not  to  be  worth  half  the  freight,  if 
the  consignee  refuses  to  pay  the  freight,  and 
the  goods  are  landed  and  sold,  is  not  the  con- 
signor of  the  goods  liable  to  the  ship  owner 
for  the  freight  V1 

*SPENCEH,  Ch.  J.,  delivered  the  [*237 
opinion  of  the  court. 

The  plaintiff's  right  to  recover  freight 
depends  on  the  legal  import  of  the  clause  in 
the  bill  of  lading,  by  which  it  is  stipulated, 
that  the  goods  should  be  delivered  to  Cropper, 
Benson  &  Co.,  they  paying  freight  for  the 
same,  one  penny  sterling  per  pound,  with  pri- 
mage and  average  accustomed." 

The  effect  of  this  clause  has  been  repeatedly 
considered  in  the  English  courts,  and  the  de- 
cisions have  been  uniform  in  both  the  King's 
Bench  and  Common  Pleas.  In  Shephard  v. 
De  Berntdest,  13  East,  508,  Lord  Ellen  borough 
examined  all  the  cases,  and  he  considered  the 
clause  introduced  for  the  benefit  of  the  carrier 
of  the  goods  only,  and  merely  to  give  him  the 
option,  if  he  thought  fit,  to  insist  upon  his  re- 
ceiving freight  abroad,  before  he  should  make 
lelivery  of  the  goods  :  and  that  he  had  aright 
to  waive  the  benefit  of  that  provision  in  his 
favor,  and  to  deliver,  without  first  receiving 
payment ;  and  was  not  precluded  by  such 
delivery  from  afterwards  maintaining  an 
action  against  the  consignor.  He  observes 
that  the  cases  he  cited  proved  that  such  a 
clause  did  not,  in  general,  cast  the  duty  on 
the  captain,  at  his  peril,  of  obtaining  freight 
from  the  consignee ;  but  that  if  he  could  not 
get  it  from  him.  he  may  insist  on  having  it 
from  the  consignor.  He  admits  that  the  rule 
might  be  otherwise  in  a  case  differently  cir- 
cumstanced ;  and  he  lays  stress  on  the  fact 

1.— If  the  consignee  accepts  the  goods,  he  is  bound 
for  the  freight,  though  the  damage  exceeds  the 
amount  of  freight.  Shield  v.  Davis,  6  Taunt,  &5. 
The  goods,  though  of  no  value,  cannot  be  a>>an- 
doned  for  the  freight.  Griswold  v.  N.  V.  Ins.  Co.  3 
Johns.,  :«1.  Poth.  Ch.  Part.,  n.  59.  The  goods  wre 
only  an  additional  security  for  the  freight :  and  the 
responsibility  of  the  owner  or  shipper  of  them  for 
the  freight,  remains  entire.  3  Johns.,  328,  329. 
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that  the  delivery  was  to  be  to  the  correspond- 
ents.'faclors  and  agents  of  the  defendant, 
should  clearly  be  of  opinion  that  if  it  appeared 
that  the  goods  were  not  owned  by  the  con- 
signor, and  were  not  shipped  on  his  account 
and  for  his  benefit,  that  the  carrier  would  not 
be  entitled  to  call  on  the  consignor  for  freight; 
and  1  should  incline  to  the  opinion  that  in  all 
cases  the  captain  ought  to  endeavor  to  'get  the 
freight  of  the  consignee.  In  the  present  case, 
there  can  be  no  doubt  that  the  cotton  was  the 
property  of  the  defendant  when  shipped,  and 
that  it  was  consigned  to  C.,  B.  &  Co.  to  be 
sold  on  the  defendant's  account  ;  for  he  exhib- 
288*]  ited  C.B  &  Co.'s  account,*by  which  if 
appeared  that  the  defendant  was  charged  with 
the  freight  and  primage,  which  had  been 
deducted  from  the  proceeds  of  the  cotton,  and 
the  balance  had  been  paid  to  the  defendant. 
It  is  evident,  however.that  C.,  B.  &  Co.  never 
paid  the  freight,  on  being  required  by  the 
captain  to  do  so,  after  the  delivery  of  the  cot- 
ton, but  declined  to  pay  it,  on  the  ground  that 
they  had  an  open  account  with  Thomas  R. 
Hazard  &  Co.,  of  Liverpool.  As  this  case 
stands,  we  think  the  decisions  referred  to  in 
13  East  are  in  point  ;  and  whilst  we  feel  that, 
on  a  commercial  question,  they  are  entitled  to 
high  respect,  there  is  a  peculiar  fitness  that 
the  general  rules  regulating  commercial  nego- 
tiations should  be  uniform,  where  no  prin- 
ciples of  law  stand  in  the  way;  and  we  think 
there  are  none  in  the  present  case. 

The  rate  of  interest  ought  to  be  five  per 
cent.;  for  the  contract  was  to  be  executed  in 
England,  and  the  plaintiff  had  a  right  to 
demand  and  insist  on  payment  there. 

Judgment  for  the  plaintiff  accordingly. 

Cited  in-5  Den.,  179 ;  24  N.  Y.,  331 ;  77  N.  Y.,  289 ; 
1  Lans  ,  175;  30  How.  Pr.,  389  ;  1  Abb.  N.  S.,  177  ;  7 
Bos.,  219 ;  4  Kob.,  68 ;  3  E.  D.  S.,  192,  n. ;  2  Wood.  & 
M.,  165, 166  ;  33  Ind.,  375. 
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Successive  Sales  of  lerm  of  Years  for  Annual 
Rental  —  Pleading  —  Demurrer  —  Action  by 
First  Purchaser  against  Second  for  Breach 
— Plea  that  Second  Purchaser  had  Assigned  to 
Third,  who  had  been.  Accepted  by  Original 
Owner.  Bad. 

B.  being  possessed  of  a  term  of  years  in  England, 
of  which  one  thousand  six  hundred  and  ninety 
years  remained  uuexpired,  sold  and  assigned  to  P. 
the  same,  for  one  thousand  six  hundred  years,  at  a 
yearly  rent,  &c.,  P.  sold  and  assigned  the  same  to 
the  defendant,  who  covenanted  to  perform,  &c., 
all  the  covenants,  &c.,  contained  in  the  indent- 
ure of  demise  from  B.  to  P.,  and  on  the 
part  of  P.  to  be  performed,  &c.  In  an  ac- 
action  of  covenant,  by  P.  against  the  defendant,  to 
recover  the  amount  of  rent  alleged  to  be  due  and 
unpaid  to  B.  for  above  twenty-four  years,  the 
defendant  pleaded  that  before  any  rent  accrued  or 
became  payable  to  the  lessor,  he  assigned  all  his 
interest,  term,  &c.,  to  G.,  who  entered  into  posses- 
sion of  the  premises,  and  was  accepted  by  B.  as  his 
tenant.  Held,  on  demurrer,  that  the  plea  was  bad. 
That  the  covenant,  on  the  part  of  the  defendant, 
was  a  positive  and  express  covenant  to  pay  the  rent, 
as  it  should  become  due  to  the  lessor,  and  for  which 
the  plaintiff  remained  liable  on  his  covenant  to  B., 
by  privity  of  contract,  notwithstanding  the  assign- 
ment by  the  defendant  to  G.,  and  the  acceptance  of 
him  by  B.  as  his  tenant.  That  it  is  not  necessary 
that  the  plaintiff  should  allege  in  his  declaration  or 
reply  that  he  had  been  obliged  to  pay  the  rent  to  B. 
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or  had  been  damnified ;  for  the  defendant's  cove- 
nant is  broken  by  the  non-payment  of  the  rent,  and 
non  damnlficatus  is  no  answer  to  the  plaintiff's 
declaration  ;  and  that  the  plaintiff  was,  therefore, 
entitled  to  recover  the  whole  rent  in  arrear  and 
unpaid,  for  which  he  was  liable  on  his  covenant  with 
the  lessor. 

Citations— 4  T.  R.,  98 ;  8  Mod.,  33 ;  4  Burr..  2439 ;  1 
H.  Bl.,  443;  4T.R.,  503;  7  Co.,  3;  1  Sauud.,  116,  n.  1; 
2  T.  H.,  100,  640 ;  7.  T.  R.,  97. 

THIS  was  an  action  of  covenant.  The  decla- 
ration stated  that  Thomas  Barlow,  on 
May  19,  1791,  being  possessed  of  a  term  of 
years  of  a  lot  of  land,  in  Manchester,  in  En- 
gland, of  which  term  one  thousand  six  hundred 
and  ninety  years  and  upwards  remained  un- 
expired,  by  indenture  of  demise,  between  him 
and  the  plaintiff  and  three  others,  did  grant, 
bargain,  sell  and  assign  unto  the  plaintiff,  his 
executors,  &c.,  the  same  lot  or  piece  of  land. 
&c.,  for  the  term  of  one  thousand  six  hundred 
years,  thence  next  ensuing,  at  the  yearly  rent 
of  £32  17s.,  lawful  money  of  Great  Britain,  in 
four  equal  payments.to  wit :on every  September 
29,  December  25,  March  25,  and  June  24  ;  the 
first  of  which  payments  to  be  made  on  June 
24th  next,  after  the  date  of  the  indenture  ; 
that  the  plaintiff  being  so  possessed  of  the  said 
term  of  one  thousand  six  hundred  years,  of 
and  in  the  said  lot  of  land,  «fec.,  afterwards  on 
Aug.  16,  1792,  by  an  indenture  of  assignment 
between  him  and  the  defendant,  for  the  con- 
sideration therein  mentioned, demised, granted, 
bargained,  sold  and  assigned  to  the  defendant, 
his  executors,  &c.,the  same  lot  of  land,&c.,for 
the  residue  of  the  term  of  one  thousand  six 
hundred  years,  then  unexpired  ;  and  that  the 
defendant,  in  and  by  the  same  indenture,  cov- 
enanted with  the  plaintiff,  his  executors,  &c., 
that  he,  the  defendant,  would  well  and  truly 
observe,  perform,  fulfill  and  keep  all  and 
every  the  covenants,  conditions,  provisors, 
payments  and  agreements,  mentioned  and 
contained  in  the  first-mentioned  indenture  of 
demise,  and  which,  oh  the  part  and  behalf  of 
the  plaintiff ,  &c.,  were  or  ought  thereafter  to 
be  paid,  done  and  performed,  &c.  The  plaint- 
iff then  alleged  that  the  defendant,  although 
often  requested,  had  not  paid  the  sum  of 
£832  Is.  6d.  lawful  money  of  Great  Britain, 
of  the  said  yearly  rent,  for  twenty-four 
*years  and  a  half,  commencing 'from  |*24O 
Sept.  29,  1793,  and  ending  of  March  25, 1818. 
and  which  sum,  on  that  day,  was  in  arrear 
and  unpaid  to  T.  Barlow,  his  executors,  &c., 
but  to  pay  the  same  had  refused,  &c.,  and  the 
same  still  remained  wholly  due  and  unpaid, 
&c. ;  and  that  the  defendant,  although  often 
requested,  &c. ,  had  not  kept  the  said  cove- 
nant, &c. 

The  defendant  pleaded  six  pleas  :  1.  Non 
est  factum,  as  to  the  indenture  first  mentioned. 

2.  Non  est  factum,  as  to  the  second  indenture. 

3.  Non  est  factum,  as  to  the  assignment  thereof. 

4.  That,  after  making  the  indenture  of  assign- 
ment, mentioned  in  the  plaintiff's  declaration, 
by  which  the  defendant   became  assignee  of 
the  said  term  of  one  thousand   six    hundred 
years,  &c.,  and  before  any  rent  became  due  or 
owing  under  the  said  lease  to  Thomas  Barlow, 
to  wit:  on  Sept.  1,  1792,  at  Manchester,  &c., 
the  defendant,  by  indenture,  for  the  consider- 
ation therein  mentioned,  bargained,  sold  and 
assigned  all  the  right,  title,  interest  and  term 
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of  years,  then  to  come  and  unexpired,  of  and 
in  the  demised  premises,  unto  one  Charles 
Graham,  by  virtue  of  which  assignment,  the 
said  C.  G.,  afterwards,  to  wit:  on  Sept.  1,1793, 
entered  into  the  demised  premises,  &c.,  and 
became  possessed  thereof,  for  the  residue  of 
the  said  term  then  to  come  therein  and  unex- 
pired, whereof  the  plaintiff  then  and  there  had 
notice,  &c.  And  that  after  the  entry  of  the  said 
C.  G.  into  the  demised  premises,  by  virtue 
of  the  said  assignment,  to  wit  :  on  the  day 
and  year  last  aforesaid,  the  said  T.  Barlow 
did,  then  and  there,  accept  the  said  C.  G.  as 
his  tenant  of  the  said  demised  premises,  &c., 
and  this  the  defendant  is  ready  to  verify,  &c. 
5.  That,  after  making  the  indenture  of  assign- 
ment in  the  declaration  mentioned,  and  before 
the  exhibiting  of  the  plaintiff's  bill,  to  wit: 
on  Jan.  1,  1795,  at  Manchester,  &c.,  the 
plaintiff  then  and  still  being  a  subject  of  G.  B. 
and  residing  in  England,  became  a  bankrupt 
within  the  true  intent  and  meaning  of  the  sev- 
eral Statutes  of  G.  B.  then  in  force  concerning 
bankrupts,  and  the  sum  of  money  or  cause  of 
action  in  the  plaintiff's  declaration  mentioned, 
was  assigned  and  transferred,  according  to  the 
true  intent  and  meaning  of  the  said  several 
Statutes  then  in  force  concerning  bankrupts, 
241*]  *to  the  assignees  of  the  plaintiff,  for  the 
use  and  benefit  of  the  said  assignees,  and  all 
other  the  creditors  of  the  plaintiff  ;  by  reason 
whereof,  and  by  force  of  the  said  Statutes  in 
that  case  made  and  provided,  the  said  assign- 
ees, then  and  there,  became  and  were  and  still 
are  entitled  to  the  said  debt,  sum  of  money  or 
cause  of  action,  in  the  said  declaration  men- 
tioned, &c.  And  this  the  said  defendant  is 
ready  to  verify,  &c.  6.  Payment  on  March 
25,  1798.  by  the  defendant  to  T.  B.  of  £188 
17s.  9d.  sterling,  with  interest,  in  full  satis- 
faction of  the  rent  then  due  and  in  arrear  from 
the  defendant  ;  with  a  verification.  The 
plaintiff  demurred  to  the  fourth  and  fifth  pleas, 
and  the  defendant  joined  in  demurrer. 

Mr.  J.  Paine,  in  support  of  the  demurrer. 
The  fourth  plea  is  bad.  As  this  action  is 
brought  on  the  express  covenant  of  the  de- 
fendant, that  he  would  perform  and  keep  all 
the  covenants,  &c.,  contained  in  the  indenture 
of  demise  from  B.  to  the  plaintiff,  the  assign- 
ment of  the  residue  of  the  term  by  the  defend- 
ant to  Graham  is  no  defense,  for  the  plaintiff 
still  continues  liable  for  the  rent,  under  the 
covenants  contained  in  the  original  indenture 
from  B.  Though  the  lessor,  who  accepts  the 
assignee  of  a  term,  cannot  maintain  debt 
against  his  lessee,  for  that  goes  on  the  privity 
of  estate  ;  yet  he  may  maintain  covenant,  for 
that  is  by  privity  of  contract.  This  has  been 
a  long-established  distinction  in  the  law.  (Cro. 
Car.,  309.  334,  579  ;  4  Mod.,  81  ;  3  Salk.,  48  ; 
Aunol  v.  Mills.  4  T.  R,  98  ;  1  H.  Bl.,  445  :  2 
Johns.  Cas.,  19;  1  Dall.,  305;  1  Saund.,  241 
b,  n.  5  ;  2  Bac.  Abr.,  Cov.,  E,  4  ;  1  Chit.  PI., 
36,  106.  112.) 

Again  ;  the  fifth  plea  is  bad.  The  claim  is 
founded  on  a  contingency,  and  contingent 
claims  do  not  pass  under  a  bankrupt's  assign- 
ment. (2  Sir.,  869,  1053,  1163:  1  Bac.  Abr., 
tit.  Bankrupt,  F;  1  Chit.  PL,  510;  1  T.  R., 
623  ;  1  Dall.,  60  ;  3  Bos.  &  P..  40.) 

But  this  plea  is  bad  according  to  the  prin- 
ciple laid  down  in  Bird  v.  Caritat,  2  Johns.. 
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342,  that  this  court  do  not  recognize  the 
assignees  of  a  foreign  bankrupt,  so  far  as  to 
permit  a  suit  to  be  brought  in  their  names. 

*Afr.  Hoffman,  contra,  admitted  that  [*242 
the  fifth  plea  was  bad  ;  but  contended  that  the 
fourth  plea  was  good.  From  the  very  nature 
of  the  case,  the  plaintiff,  before  he  can  be 
entitled  to  maintain  this  action,  must  show 
that  the  lessor,  Barlow,  had  called  upon  him 
for  the  rent,  and  compelled  him  to  pay  it. 
Here  was  an  express  acceptance  of  Graham, 
the  assignee,  as  tenant,  twenty-seven  years  ago. 
The  plaintiff  ought  to  have  replied  that  the 
rent  had  never  been  paid  by  the  defendant's 
assignee,  who  was  liable,  on  the  privity  of 
estate,  to  pay  it.  An  assignee  of  a  term  is 
bound  to  perform  all  the  covenants  annexed 
to  the  estate.  (2  Bac.  Abr.,  Cov.,  E,  3  :  3  T. 
R.,  3i)3.)  The  law  implies  a  covenant  to  pay 
the  rent  to  the  lessor.  There  was  no  occasion 
for  an  express  covenant ;  nor  does  the  inser- 
tion of  covenants  vary  the  nature  and  effect 
of  the  assignment.  (Palmer  v.  Edwards, 
Doug.,  187,  ?t.)  The  lessor,  by  reason  of  the 
privity  of  estate,  may  have  debt  or  covenant 
for  rent,  against  the  assignee  of  the  term.  (1 
Saund.,  241  b,  n.  5,  n.  6.)  This  covenant 
amounts  merely  to  a  covenant  to  indemnify 
the  assignor. 

Again  ;  this  action  is,  in  its  nature,  local, 
and  cannot  be  maintained  here,  but  should 
have  been  brought  in  England,  where  the 
premises  are  situated.  (1  Saund.,  241  b,  n.  6  ; 
4  T.  R.,  98,  503  ;  1  Chit.  PI.,  275  ;  1  Show., 
199.) 

Mr.  Paine,  in  reply.  The  declaration  alleges 
that  the  rent  is  due,  in  arrear,  and  unpaid  to 
B.,  contrary  to  the  defendant's  covenant.  It 
was  not,  therefore,  necessary  that  the  plaintiff 
should  have  replied  to  the  fourth  plea,  that 
the  defendant's  assignee  had  not  paid  the  rent 
to  B.  The  plea  does  not  allege  that  the 
assignee  has  paid  the  rent. 

The  covenant  is,  that  the  defendant  would 
pay  the  rent  to  B.  during  the  continuance  of 
the  term,  as  the  same  should  become  payable. 
The  plaintiff  is,  therefore  entitled  to  an  action 
on  the  covenant,  to  recover  any  portion  of  the 
rent  which  the  defendant  may  have  suffered 
to  remain  due  and  unpaid,  after  the  day  of 
payment  has  elapsed.  (2  T.  R.,  100,  640;  7 
T.  R,  98;  3  Com.  Dig.,  266.) 

This  is  not  a  covenant  to  indemnify  or  save 
harmless  *the  plaintiff  against  his  own  [*243 
covenant.  Non  ddmnijicatus.  therefore,  is  no 
answer  to  the  declaration.  (1  Saund.,  116  ;  1 
Bos.  &  P.,  638.) 

The  action  of  covenant,  as  between  the 
parties  to  the  contract,  is  always  transitory. 
(1  Saund.,  241  b,  n.  6.) 

VAN  NESS,  J.,  delivered  the  opinion  of  the 
court  : 

The  fifth  plea  being  admitted  to  be  bad,  the 
first  question  is,  whether  or  not  the  fourth  plea 
can  be  supported.  The  facts  stated  in  that 
plea  are,  that  before  any  of  the  rent  reserved 
in  the  lease  fell  due.  the  defendant  had  duly 
assigned  all  his  interest  in  the  demised  prrm- 
ises  to  Graham,  and  that  Barlow,  the  lessor, 
had  accepted  Graham  as  his  tenant.  The 
validity  of  this  plea  depends  upon  the  con- 
struction to  be  given  to  the  defendant's  cove- 
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iiant  contained  in  the  assignment  to  him  by 
the  plaintiff,  and  the  nature  and  extent  of  the 
obligation  which  that  covenant  created.  It  is 
substantially  a  covenant,  on  the  part  of  the 
defendant,  that  he  will  pay  to  Barlow,  the 
lessor,  the  rent  reserved  by  the  lease,  from 
time  to  time,  as  it  shall  become  due.  It  was 
made  with  the  plaintiff,  and  he  only  can  main- 
tain an  action  upon  it,  in  case  of  non-per- 
formance ;  it  is  not  a  covenant  made  with  Bar- 
low, the  lessor;  nor  for  his  benefit;  nor  can  it 
be  enforced  by  him.  For,  although  the  defend- 
ant, so  long  as  he  continued  to  be  the  owner 
of  the  term  under  the  assignment,  was  liable 
for  the  payment  of  the  rent  to  the  lessor,  yet 
such  liability  was  not  created  by  the  covenant 
in  question,  but  by  the  covenant  in  the  lease. 
He  was  answerable  as  assignee  of  the  term, 
not  upon  any  privity  of  contract,  but  upon  the 
privity  of  estate ;  and  he  would  have  been 
equally  liable  if  no  such  covenant  as  that  in 
question  was  contained  in  the  assignment. 

The  plaintiff  continued  answerable  for  the 
payment  of  the~  rent,  notwithstanding  the 
assignment  to  the  defendant,  even  if  the  latter 
had  been  received  and  accepted  by  the  lessor 
as  his  tenant.  This  principle  has  been  firmly 
settled  for  centuries,  and  is  no  longer  to  be 
drawn  in  question. 

When  a  landlord  gives  a  lease,  he  selects  his 
tenant ;  he  trusts  to  the  skill  and  understand- 
ing of  that  tenant ;  and  it  cannot  be  endured 
that  he  should  afterwards  be  deprived  of 
24.4.*]  *his  action  on  the  covenant  to  which 
he  trusted.  (Anriol  v.  Mitts,  4  T.  R.,  98.) 
The  lessee,  having  a  right  to  sell,  may  bring  in 
a  tenant  altogether  incompetent  to  the  proper 
management  of  the  land,  and  the  payment  of 
the  rent ;  and  he  again  may  sell  to  another 
person  still  more  objectionable.  The  same 
reason  why  the  lessor's  right  to  resort  to  the 
lessee  for  the  payment  of  the  rent,  is  preserved 
after  assignment,  applies  to  the  case  of  the 
lessee  when  he  sells  to  another.  The  lessee 
continuing  to  be  liable,  he  selects  his  successor 
with  a  view  to  the  future  punctual  payment  of 
the  rent,  and  trusting  to  the  responsibility  of 
the  person  to  whom  he  sells,  -he  takes  from 
him  such  security,  by  way  of  covenant  or 
otherwise,  as  shall  bind  him  to  pay  the  rent, 
notwithstanding  any  future  alienations  that 
may  be  made  of  the  land.  Covenants  of  this 
kind  are  both  usual  and  proper,  and  suits  upon 
them  are  not  without  precedents.  The  case  of 
Atkinson's  Ex'r,  &c. ,  v.  Coatsworth,  8  Mod., 
33,  is.  in  all  essential  respects,  like  the  present, 
and  the  words  of  the  covenant  are  almost  pre- 
cisely the  same.  This  case  will  be  noticed 
presently  for  another  purpose.  The  case, 
also,  of  Mayor  v.  Steward,  4  Burr. ,  2439,  was 
upon  a  covenant  substantially  like  the  one  in 
this  case.  The  defendant  pleaded  his  discharge 
under  the  Bankrupt  Law  ;  but  the  court,  after 
great  consideration,  gave  judgment  against 
him.  It  was  held,  that  notwithstanding  the 
defendant  had  been  devested  of  all  his  interest 
in  the  land,  under  the  commission  of  bank- 
ruptcy ;  still,  having  entered  into  an  express 
covenant,  he  was  bound  for  the  rent  that  sub- 
sequently accrued.  It  was  observed  that  it 
was  not  a  case  between  lessor  and  lessee,  but 
a  distinct,  detached,  collateral,  independent 
covenant  between  the  plaintiff  and  the  defend- 
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ant.  It  was  his  own  express  collateral  cove- 
nant, not  a  covenant  that  runs'  with  the  land. 
What  I  have  said,  and  the  cases  that  have 
been  referred  to,  show  that  the  assignment  by 
the  defendant  to  Graham,  and  the  acceptance 
by  the  lessor  of  Graham  as  his  tenant,  do  not 
discharge  the  defendant  from  this  covenant, 
and  that  his  liability  does  not  arise  out  of  the 
privity  of  estate,  but  the  privity  of  contract ; 
and  this  is  an  answer  to  the  objection  that  has 
been  made,  that  this  action  is  local,  the  cove- 
nant *having  been  made  in  England,  [*24S 
and  that  no  suit,  therefore,  can  be  maintained 
upon  it  in  the  courts  of  this  State.  The  suit 
is  brought  on  the  express  covenant,  which 
remains  in  full  force  after  the  land  is  gone, 
and  is  founded  on  a  privity,  collateral  to  the 
land.  (Mills  v.  Auriol,  1  H.  Bl.,  443.)  Like 
every  other  personal  agreement,  it  is  transitory 
in  its  nature,  and  may  be  tried  here,  though 
arising  out  of  a  transaction  abroad.  (Doulson 
v.  Matthews  etal.,  4  T.  R.,  503.)  Debitum  et 
contractus  sunt  nullius  loci.  (Bulwer's  case,  7 
Co.,  3.) 

The  plea,  therefore,  must  be  considered  bad; 
but  the  counsel  for  the  defendant,  as  he  has  a 
right  to  do,  has  taken  an  exception  to  the  suffi- 
ciency of  the  declaration,  which  it,  therefore, 
becomes  necessary  to  consider.  The  plaintiff 
has  not  averred  that  he  has  been  damnified  by 
the  breach  of  the  covenant,  on  the  part  of  the 
defendant,  in  having,  either  voluntarily  or 
compulsorily,  paid  the  rent  in  arrear.  The  dec- 
laration contains  an  averment  that  the  rent,  to 
a  certain  specified  amount,  and  for  a  term 
specified  therein,  is  yet  in  arrear  and  unpaid 
to  the  lessor,  Barlow,  and  the  breach  assigned 
is  for  the  non-payment  thereof  by  the  defend- 
ant. It  is  argued  on  the  part  of  the  defendant, 
that  until  the  plaintiff  has  paid  the  rent,  he 
cannot  maintain  an  action  at  all,  or  in  other 
words,  that  the  covenant  is  not  broken  until 
the  plaintiff  has  satisfied  the  rent.  This  is  a 
mistake.  The  covenant  is,  that  the  defendant 
shall  pay  the  rent  to  the  lessor  as  it  falls  due, 
and  the  moment  the  day  of  payment  is  past, 
and  the  rent  is  left  unpaid,  the  covenant,  is 
broken,  as  well  according  to  its  words  as  its 
spirit,  and  the  action  is,  at  all  events,  main- 
tainable. 

Another  question  then  arises,  what  shall  be 
recovered?  Nominal  damages  only,  or  the 
amount  of  the  rent  due  ?  My  opinion  is  that 
the  latter  is  recoverable.  The  covenant  is  not 
that  the  defendant  shall  indemnify  the  plaint- 
iff against  his  own  covenant  in  the  lease,  or 
against  any  damage  which  he  may  sustain, 
but  it  is  express  and  positive  that  the  defend- 
ant will  pay  the  rent,  for  which  the  plaintiff 
continued  to  be  liable,  notwithstanding  the 
assignment ;  the  sum  to  be  paid  is  certain  and 
liquidated,  and  the  breach  of  the  covenant 
consists  in  the  non-payment  of  it,  and  a  plea 
of  non  *damnificatu8  would,  therefore,  [*J246 
be  no  answer  to  the  declaration.  The  contract 
between  the  parties  amounts  to  a  covenant,  on 
the  part  of  the  defendant,  to  pay  a  present 
debt  of  the  plaintiff  which  would  become  pay- 
able, from  time  to  time,  to  Barlow,  the  lessor  ; 
and  it  would  be  against  all  reason  and  justice 
to  permit  the  defendant  to  say  that  the  plaint- 
iff shall  himself  first  pay  and  advance  the 
money,  before  his  right  of  action  against  the 
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defendant  to  recover  it  arises.  This  was  not 
the  intent  of  the  parties,  nor  the  legal  effect  of 
the  contract ;  and  the  very  reason  for  inserting 
this  covenant  was  to  guard  against  the  neces- 
sity of  the  plaintiff's  paying  the  rent,  before 
he  would  be  in  a  situation  to  recover  it  from 
the  defendant,  on  his  default.  If  the  plaintiff 
had,  from  time  to  time,  as  the  rent  fell  due, 
paid  it  to  the  lessor,  he  might  have  recovered 
it  back  from  the  defendant  or  his  assignees,  in 
case  he  had  assigned  it,  as  so  much  money 
paid  for  his  or  their  use ;  and  no  such  cove- 
nant as  that  contained  in  the  lease  was  neces- 
sary, if  the  construction  of  it  be  such  as  is  con- 
tended for  on  the  part  of  the  defendant.  The 
very  insertion  of  this  covenant  shows  that 
Bomething  more  was  intended,  and  that,  no 
doubt,  was,  that  the  plaintiff  should  have  his 
remedy  upon  it  against  the  defendant,  the 
moment  he  exposed  the  plaintiff  to  a  suit  by 
not  paying  the  rent  as  it  fell  due.  Suppose  a 
covenant  is  entered  into  by  A  with  B,  that  he 
will  pay  B's  bond  to  a  third  person,  when  it 
falls  due,  there  cannot  be  a  question  that  if  A 
makes  default,  he  is  liable  for  the  amount  of 
the  bond,  though  B  has  not  paid  it  himself.  A 
reference  to  a  few  adjudged  cases  will  show 
that  this  view  of  the  effect  of  the  covenant 
is  well  founded.  In  the  case  of  Holmes  v. 
Rhodes,  1  Bos.  &  P. ,  638,  a  suit  was  brought 
upon  a  counter  bond,  given  by  way  of  indem- 
nity to  the  plaintiffs,  conditioned  for  the  pay- 
ment by  the  defendant  of  a  certain  sum  of 
money  on  the  day  it  fell  due,  according  to  the 
terms  of  the  principal  bond,  to  a  third  person, 
and  which  had  been  executed  by  the  plaintiffs. 
as  the  defendant's  sureties.  The  defendant 
pleaded  non  damnificatus,  and  the  court  held 
that  the  plea  was  no  answer  to  that  part  of  the 
condition  by  which  the  defendant  had  under- 
taken to  pay  the  sum  for  which  the  plaintiffs 
had  bound  themselves,  and  was,  therefore, 
247*]  *bad.  In  a  note  to  the  case  of  Cutler 
v.  Southern  \  Saund.,  116,  n.  1,  Sergeant  Wil- 
liams takes  this  distinction,  which  is  fully 
supported  by  the  cases  to  which  he  refers, 
namely :  the  plea  of  non  damnificatus  can- 
not be  pleaded  where  the  condition  is  to  dis- 
charge or  acquit  the  plaintiff  from  such  a 
bond,  or  other  particular  thing,  for  there  the 
defendant  must  set  forth,  affirmatively,  the 
special  manner  of  performance.  But  it  is 
otherwise  where  the  condition  is  to  discharge 
and  acquit  the  plaintiff  from  any  damage  by 
reason  of  such  bond  or  other  particular  thing, 
for  that  is,  in  truth,  the  same  thing  with  a 
condition  to  indemnify  and  save  harmless. 

The  principle  established  in  those  decisions 
where  it  has  been  held  that  if  a  bond  be  con- 
ditioned for  the  payment  of  money  at  a  cer- 
tain day,  though  really  given  by  way  of 
indemnity,  and  that  fact  appearing  on  the 
face  of  it,  the  debt  accrues  from  the  day  men- 
tioned in  the  condition,  and  does  not  await  the 
damnification,  is  strictly  analogous  to  the  case 
before  us.  (Toussant  v.  Martinnant,  2  T.  R., 
100;  Martin  v.  Court,  2  T.  R.,  640;  Hodg- 
son v.  Bell,  7  T.  R.,  97.)  The  case  before 
cited,  of  Atkinson's  Ex'r  v.  Coatsworth,  is  also 
in  point,  to  show,  not  only  that  this  action 
is  maintainable,  but  also  that  the  amount  of 
the  rent  due  is  the  proper  rule  of  damages. 
In  that  case,  the  rent  reserved  by  the  lease 
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not  being  paid,  the  action  of  covenant  was 
brought  against  the  under-tenant,  and  the 
breach  assigned  was  the  non-payment  of  the 
rent,  to  which  the  defendant  pleaded  the 
general  issue;  the  cause  was  tried,  and  the 
plaintiff  had  a  verdict  and  judgment.  Upon  a 
writ  of  error  by  the  defendant,  the  judgment 
was  affirmed,  and  though  other  errors  were 
assigned,  it  was  not  even  suggested  that  the 
plaintiff  could  not  recover,  because  no  aver- 
ment was  contained  in  the  declaration  that  the 
plaintiff  had  paid  the  rent.  The  opinion  of 
the  court,  accordingly,  is,  that  the  plaintiff  is 
entitled  to  judgment  on  the  demurrer. 

Judgment  for  the  plaintiff.* 

Affirmed— 17  Johns.,  479. 

Cited  in— 7  Wend.,  503;  21  Wend.,  66!) ;   1  Hill,  147  • 

3  Den..  325;  2  Sand.  Ch.,  254;   IN.  Y..  553:   48  N.  Y., 
537;  63  N.  Y.,390;  79  N.  Y.,  127;  3  Abb.  App.  Dec.! 
605 ;  4  Trans.  App.,  399 ;  13  Hun,  565 ;  14  Hun,  189  ;    6 
Barb.,  534 ;  22  Barb..  395 ;  40  Barb.,  238 ;  44  Barb.,  603  ; 

4  Sand.,  529  ;  4  Rob.,  374  ;  23  Minn.,  323 ;  131  Mass.,  99 ; 
24  Hun,  128. 
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v. 
VAN  SANTVOORD. 

Negotiable  Paper — Bill  of  Exchange — Payable  at 
Particular  Place  and  Accepted — Action  by 
Payee  against  Acceptor — Pleading. 

In  an  action  by  the  payee  of  a  bill  of  exchange 
against  the  acceptor,  where  the  bill  is  drawn  pay- 
able at  a  particular  place,  and  accepted,  it  is  not 
necessary  for  the  plaintiff  to  aver  or  prove  a  demand 
of  payment  at  the  time  and  place  appointed ;  but 
the  defendant,  if  he  means  to  avail  himself  of  the 
want  of  such  demand,  must  plead  that  he  was  ready, 
at  the  time  and  place  appointed,  to  pay,  but  the 
plaintiff  did  not  come  there,  &c. :  which  defense 
goes  only  to  damages  and  to  damages  and  costs,  but 
not  to  the  cause  of  action. 

.  Citations— 4  Johns.,  183 ;  2  Taunt.,  60, 61 ;  3  Taunt. , 
397;  14  East,  50,  498;  16  East,  108,  110;  5  Taunt.,  30, 
344;  2Campb.,  498;  1  Campb-,  423,  82:  3  Esp.,  57: 
3  Esp.  Cas.,  246;  13  East,  459;  2  H.  Bl.,  509:  Wils., 
185;  3  Burr.,  1663;  2  Bl.,  1072;  Doug.,  237,  250,  n. ;  2 
Campb.,  187,  n. :  Com,  Dig.,  tit.  Condition,  L,  4 ;  Co. 
Litt..  207  a :  1  Ld.  Raym.,  254 :  7  East,  385 ;  2  Campb., 
498 ;  1  Marsh,  30 ;  3  Maule  &  S.,  150 ;  4  Dow's  P.  C., 
334 ;  4  Maule  &  S.,  462. 

THIS  was  an  action  of  assumpsit  against  the 
defendant,  as  acceptor  of  an  inland  bill 
of  exchange,  dated  Utica,  July  2, 1818,  drawn 
by  Soulden  &  Smith,  directed  to  the  defend- 
ant, requesting  him,  five  months  after  date,  to 
pay  to  Solomon  Wolcott  (the  intestate),  or  his 
order,  at  the  Bank  of  Utica,  the  sum  of  $2,- 
942.43,  in  current  money  of  the  City  of  N.  Y., 
for  value  received,  &c.,  which  bill  was  duly 
accepted  by  the  defendant  July  3,  1818.  The 
declaration  contained  two  counts,  on  the  bill 
and  acceptance,  and  also  the  usual  money 
counts.  The  first  count  set  forth  the  bill  as 
payable  at  the  Bank  of  Utica.  The  declaration 
contained  the  general  conclusion  that  the  de- 
fendant, although  often  requested,  &c.,  had 
not  paid,  &c.,  without  averring  any  demand  at 
the  Bank  of  Utica,  or  at  any  particular  place. 
The  defendant  demurred  to  the  first  count. 

1.— See  post,  479,  S.  C.,  affirmed  in  error. 

NOTE.— Negotiable  paper— Payalile  at  particular 
place — Demand.  Compare  Poden  v.  Sharp,  4  Johns.. 
183.  note. 
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and  Hie  plaintiff  joined  in  demurrer.  To  the 
other  counts  the  defendant  pleaded  non  assump- 
«it. 

The  demurrer  was  submitted  to  the  court 
without  argument. 

SPENCER,  Ch.  J.  The  demurrer  in  this  case 
has  been  interposed  to  the  first  count  jn  the 
declaration,  on  the  ground  that  the  bill  is  made 

Eayable  at  the  Bank  of  Utica,  and  that  there 
!  no  averment  that  it  was  presented  there  on 
the  day  it  became  payable.  The  inquiry,  then, 
is,  whether  such  an  averment  is  necessary  to 
sustain  the  plaintiff's  right  of  action  ;  or 
whether  the  defendant  is  not  bound  to  plead, 
in  bar  of  the  damages,  that  he  was  ready,  at 
the  time  and  placefwhen  and  where  the  bill 
became  due,  to  pay  it,  and  that  he  has  ever 
since  been  ready,  and  now  brings  the  money 
into  court  to  be  paid  to  the  plaintiff. 

This  question  appears  to  have  been  already 
decided  by  this  court,  in  February  Term,  1809, 
24-9*J  in  the  case  of  Foden  *et  al.  v.  J.  &  R. 
Sharp,  4  Johns.,  183.  In  that  case  the  plaint- 
iffs drew  a  bill,  at  Manchester,  in  England, 
payable  to  themselves  or  order,  on  the  defend- 
ants ;  and  J.  S.,  the  partner  of  the  other  de- 
fendant, being  in  England  at  the  time,  ac- 
cepted the  bill,  in  the  name  of  the  firm,  to  be 
paid  at  a  mercantile  house  in  London.  It  was 
protested  for  non  payment,  and  the  protest 
stated  that  a  demand  of  payment  had  been 
made  of  a  clerk  of  the  house  in  London,  where 
the  bill  was  payable,  according  to  the  accept- 
ance ;  but  did  not  state  a  demand  of  the  de- 
fendants. The  court  said  :  "that  the  holder 
of  a  bill  of  exchange  need  not  show  a  demand 
of  payment  of  the  acceptor  any  more  than  of 
the  maker  of  a  note.  It  is  the  business  of  the 
acceptor  to  show  that  he  was  ready  at  the  day 
and  place  appointed,  but  that  no  one  came  to 
receive  the  money,  and  that  he  was  always 
ready,  afterwards,  to  pay."  And  such,  it  is 
believed,  was  the  doctrine  of  the  English 
courts  at  that  time.  But  it  appears  that  there 
have  since  been  contradictory  decisions  in 
Westminster  Hall  ;  and  distinguished  judges 
have  changed  opinions  before  held  by  them  as 
clear  and  unquestionable ;  and  we  are  now 
called  upon  to  follow  them  in  those  changes. 
Admitting  that,  amidst  these  contradictory  and 
fluctuating  decisions,  the  question  would  be 
perfectly  open  to  us,  it  would,  then,  become 
necessary  to  develop  the  principles  adapted  to 
the  case,  and  to  give  effect  to  them,  rather 
than  to  follow  the  oscillations  of  the  English 
courts.  And  considering  the  great  diversity 
of  opinion  on  the  subject,  it  may  not  be  lime 
misspent  to  examine  the  leading  cases  which 
have  been  decided  in  that  country. 

In  Ambrose  v.  Hopwood,  2  Taunt.,  60,  it  was 
decided  that  in  an  action  against  the  drawer 
of  a  bill  of  exchange,  when  the  bill  was  gen- 
eral, but  the  acceptance  was  to  pay  it  at  a  par- 
ticular place,  it  was  necessary  to  aver  a  pre- 
sentment of  the  bill  at  that  place.  The  same 
decision  was  made  in  Callighan  v.  At/left,  3 
Taunt.,  397.  In  Sauuderson  v.  Bowes  et  al., 
14  East,  498  :  in  Dickinson  v.  Bowes  et  al.,  16 
East,  108  ;  and  again  in  Bowes  v.  Howe,  in  the 
Exchequer  Chamber,  5  Taunt.,  30,  it  was 
decided  that  in  an  action  on  a  note,  by  the 
payee  or  bearer,  against  the  maker,  where  the 
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place  of  payment  was  embodied  *in  [*25O 
the  note,  it  was  a  condition  precedent,  that  it 
should  be  presented  for  payment  at  that  place, 
and  an  omission  to  aver  such  presentment  in 
the  declaration,  was  fa'tal  in  arrest  of  judgment, 
or  in  error. 

In  the  case  of  Nichols  v.  Bowes,  2  Campb. , 
N.  P.,  498,  in  an  action  against  the  maker  of 
a  note,  payable  at  a  particular  place  in  London, 
Lord  Ellenborough  expressed  himself  clearly 
of  opinion  that  the  place  of  payment  was 
merely  to  be  considered  as  a  memorandum 
where  payment  was  to  be  demanded,  and  not 
a  part  of  the  contract  ;  that  the  maker  of  a 
note  was  liable  everywhere,  and  as  against  him, 
the  bringing  of  the  action  was  a  sufficient 
demand  ;  and  upon  the  plaintiff's  counsel 
offering  to  prove  that  the  note  was  presented 
at  the  banker's  on  the  day  it  became  due,  his 
Lordship  observed  that  he  was  afraid  to  admit 
such  evidence,  lest  doubts  should  arise  as  to 
its  necessity.  In  the  case  of  Lyon  v.  Sundius 
&  Sheriff,  1  Campb.  N.  P  423,  in  an  action 
against  the  acceptor  of  a  bill,  accepted  payable 
at  Harrkey  &  Co.'s,  London,  Lord  Ellenbor- 
ough observed  that  the  place  of  payment  was 
a  mere  memorandum  ;  that  the  acceptor  was 
liable  universally  ;  and  that  the  very  point  had 
been  previously  brought  before  the  court,  when 
the  judges  were  all  of  opinion  that  such  words 
formed  no  part  of  the  contract.  In  Wild  v. 
Rennardf.,  in  a  note  to  1  Campb.  N.  P.,  423, 
Mr.  Justice  Bayley  ruled  that  if  a  note  is  made 
payable  at  a  particular  place,  in  an  action 
against  the  maker,  there  was  no  necessity  for 
proving  it  was  presented  there  for  payment. 
In  Trappv.  Spearman,  3  Esp..  57,  a  bill  had 
been  altered  in  the  place  of  payment,  by  in- 
serting "  when  due,  at  the  Cross  Keys'  Road;" 
and  Lord  Kenyon  pronounced  the  alteration 
immaterial,  as  only  pointing  out-  the  place 
where  the  bill  was  to  be  paid.  In  Kershaw  et 
al.  v.  Cox,  3  Esp.  Cas.,  246,  Le  Blanc,  J.,  held 
the  same  doctrine  ;  and  in  Marson  v.  Petit,  1 
Campb.  N.  P.,  82,  Lord  Ellenborousrh  adopted 
the  same  principle.  In  Fentonv.  Gmindry.  13 
East,  decided  since  the  cases  in  2d  and  3d 
Taunton,  the  question  underwent  a  solemn 
examination.  That  was  an  action  airainst  the 
acceptor  of  a  bill,  accepted  to  be  paid  at  C. 
Sikes,  Snaith  &  Co.  .and  there  was  no  aver- 
ment of  a  demand  *at  that  place  ;  and  [*25 1 
on  demurrer  the  omission  to  make  that  aver- 
ment was  assigned  as  cause.  The  opinions  of 
Lord  Ellenborough  and  Grose  and  Bayley,  JJ., 
are  very  full  and  decided,  that  the  acceptance 
to  pay  the  bill  at  a  particular  place  is  not  a 
part  of  the  contract,  or  a  condition  precedent. 
Lord  Ellenborough  said  that  since  he  had 
been  familiar  with  the  practice  and  doctrine 
concerning  bills  of  exchange,  he  had  always 
understood  that  an  acceptance,  though  stated 
(o  be  payable  at  a  certain  house  of  trade,  binds 
the  party  to  pay  the  bill  generally  and  uni- 
versally, and  that  there  was  no  occasion  to 
make  a  demand  at  the  particular  place,  in  order 
to  found  the  right  of  action  on  the  bill.  He 
referred  to  a  case  of  Smith  v.  DtHafontaine,  in 
which  Lord  Mansfield  was  of  opinion  that  no 
proof  of  a  presentation  at  a  particular  house  of 
acceptance  was  necessary.  In  Sauuderson  v. 
Judge,  2  H.  Bl.,  509,  when  the  maker  of  a 
note,  at  the  foot  of  it,  made  a  memorandum 
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that  the  note  would  be  paid  at  the  house  of 
Siiutidcrson  &  Co.,  the  court  held  it  to  be  no 
part  of  the  contract,  and  not  necessary  to  be 
stated  in  the  declaration.  Thus  stand  the 
cases. 

It  is  necessary,  first,  to  inquire  in  what 
light  the  acceptor  of  a  bill  is  to  be  regarded, 
whether  as  the  principal  debtor,  or  merely 
coming  in  collaterally  to  the  drawer.  It  does 
not  admit  of  a  doubt,  that,  as  between  the 
payee  and  the  drawer  or  acceptor,  the  accept- 
ance creates  a  debt,  quasi  ex  contracts.  The 
drawer  is  presumed  to  draw  upon  funds  in  the 
hands  of  the  drawee  ;  the  payee  is  presumed 
to  have  given  a  full  value  for  the  bill  ;  and 
when  the  drawee  accepts  the  bill,  he  becomes 
an  immediate  debtor  to  the  payee,  as  upon  a 
valuable  consideration  paid  to  the  drawer, 
upon  his  funds  in  the  hands  of  the  acceptor. 
(Wild.,  185;  3  Burr.,  16(53  ;  2  Bl.,  1072; 
Doug.,  237,  250,  ».;  2  Campb.,  187,  in  the 
notes.)  It  is  true  that  the  payee  has  his  remedy 
against  the  drawer,  in  case  the  bill  be  not  paid 
pursuant  to  the  engagement  of  the  acceptor  ; 
the  remedy  is,  however,  concurrent  against 
the  drawer  and  the  acceptor ;  and  in  this 
respect,  the  acceptor  stands  in  the  same  rela- 
tion to  the  payee  as  the  maker  of  a  note  does 
to  the  indorsee  ;  and  the  drawer  is  regarded  in 
the  light  of  an  indorser  of  a  note.  By  the  act 
of  Acceptance,  it  not  appearing  to  be  for  the 
2«52*J  *accommodation  or  for  the  honor  of 
the  drawer,  the  defendant  became  a  principal, 
and  not  a  collateral  debtor.  What,  then,  is 
the  legal  consequence  of  not  presenting  the  bill 
at  the  time  and  place  it  was  payable  ?  If  it 
was  a  condition  precedent  to  the  liability  of 
the  acceptor,  it  must  be  emphatically  so,  as 
regards  the  drawer :  and  the  result  would  be 
that  a  failure  to  present  the  bill  at  the  time,  or 
at  the  place,  would  occasion  a  total  loss  of  it 
to  the  holder ;  for  if  it  cannot  be  recovered  in 
an  action  on  the  bill  itself,  in  consequence  of 
an  omission  to  aver  a  presentment  at  the  time 
and  place,  no  other  form  of  action  will  lie, 
when  that  proof  cannot  be  made.  The  reason- 
ing of  the  judges  in  Fenton  v.  Goundry  appears 
to  me  unanswerable.  Lord  Ellenborough  said 
the  law  was  the  same  as  to  the  demand  of  pay- 
ment on  other  securities.  The  making  a  bond, 
payable  on  demand,  at  Lincoln's  In  n  Hall,  is  no 
such  term  in  the  contract,  as  to  make  it  neces- 
sary, in  an  action  on  the  bond,  to  allege  a 
demand  at  that  place,  in  order  to  found  the 
right  of  action  ;  but  if  the  obligor  were  ready 
with  his  money  there  at  the  day,  he  must 
plead  it  as  matter  of  defense  ;  and  he  adds, 
that  he  never  could  conceive  that  the  obliga- 
tion to  pay,  which  is  universal  on  the  acceptor, 
is  to  be  contracted  and  limited  in  its  origin,  by 
saying  that  the  bill  was  only  payable  at  the 
particular  place  mentioned.  Bayley,  J.,  ob- 
served, "besides,  if  this  were  to  be  taken  to 
be  a  place  fixed  on  by  the  contract  for  the 
payment  of  the  money,  and  if  the  defendant 
had  his  money  there,  ready  to  pay  it,  if 
demanded,  he  might  have  pleaded  that  he  had 
the  money  at  the  day  and  place  appointed  ; 
and  bringing  the  money  into  court  ;  and  that 
would  not  be  a  plea  in  bar  of  the  action,  but 
in  bar  only  of  damages  ;  as  in  the  case  of  rent 
payable  on  the  land,  if  the  tenant  were  on  the 
land  at  the  day,  ready  to  pay  the  money,  he 
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may,  when  sued  for  non-payment,  plead  that 
in  bar  of  the  damages,  upon  bringing  the 
money  into  court." 

The  non-attendance  of  the  holder  of  the  bill 
at  the  time  and  place  of  payment,  can  produce 
no  worse  consequences  to  him  than  if  he  had 
attended,  and  the  acceptor  had  also  been  pres- 
ent and  tendered  the  money,  which  the  holder 
had  refused  to  accept.  Under  such  a  state  of 
facts,  what  *is  the  legal  consequence  ?  [*253 
It  is  perfectly  well  settled  that  when  a  debt  or 
duty  exists,  such  as  the  payment  of  a  sum  of 
money,  a  tender  of  the  money,  though  it  be 
refused,  does  not  extinguish  the  debt  or  duty; 
but  it  remains  obligatory  on  the  party  owing 
the  debt  or  duty— as  if  an  obligation  be  for  the 
payment  of  a  less  sum,  this  being  a  duty  and 
part  of  the  obligation  shall  not  be  lost  by  ten- 
der and  refusal,  for  if  he  pleads  a  tender,  he 
shall  say  unques  prist.  (Com.  Dig.,  tit.  Condi- 
tion. L.  4  ;  Co.  Litt.,  207  a.)  In  Giles  v.  Har- 
lie,  1  Ld.  Raym.,  254,  Holt,  Ch.  J.,  ruled  that 
though  a  tender  is  made  and  the  plaintiff  re- 
fuses the  money,  yet  the  tender  cannot  be 
pleaded  in  bar  of  the  action,  neither  in  debt 
nor  axsumpsit,  but  in  bar  of  the  damages  only; 
for  the  debtor  shall,  nevertheless,  pay  his  debt. 
Tkis  is  a  principle  too  familiar  to  every  law- 
yer to  require  a  statement  of  the  numerous 
authorities  to  support  it.  Nor  is  it  necessary, 
where  a  regular  tender  has  been  made,  and  a 
refusal  to  accept  it.  for  the  plaintiff  to  make  a 
special  demand  subsequently,  and  before  he 
brings  his  action  ;  the  action  itself  is  a  demand. 
If  the  payee  or  obligee  make  a  special  demand, 
after  a  tender  and  refusal,  and  the  money  be 
not  then  paid,  he  becomes  entitled  to  interest 
from  the  time  of  such  demand  ;  but  in  case  he 
brings  a  suit  before  or  wiihout  a  special 
demand,  the  defendant,  by  pleading  his  ten- 
der, and  bringing  the  money  into  court, 
avoids  all  damages,  as  well  subsequent  inter- 
est, as  costs. 

It  is  perfectly  certain  that  the  Exchequer 
Chamber  (in  Bowex  v.  Howe)  did  not  proceed 
on  the  ground  that  the  debt  demanded  was  a 
collateral  obligation  or  promise.  They  not 
only  do  not  say  so,  but  the  case  did  not  admit 
of  their  saying  so,  for  the  action  there  was 
against  the  makers  of  a  note  payable  at  the 
Workington  Bank  ;  and  I  never  can  conceive 
that  decision  to  be  law,  that  a  mere  failure  to 
present  a  note  at  the  time  and  place  of  pay- 
ment and  making  a  demand,  shall  exonerate 
the  party  forever,  though  the  debt  or  duty 
remains  ;  the  principle  of  it  is,  that  the  under- 
taking was  a  condition  precedent,  and  that  the 
duty  could  not  be  enforced  without  a  strict 
compliance  with  the  condition  ;  and  it  goes 
the  whole  length  of  deciding  that  even  a  sub- 
sequent demand,  or  any  other  form  of  action, 
*would  be  ineffectual.1  For  if  the  con-  [*254 
dition  must  be  averred  and  proved, and  there  has 
in  fact,  been  no  demand,  the  holder -of  the  note 
must  be  remediless.  From  such  a  doctrine  I 
entirely  dissent,  and  must  think  that  the  time 
and  place  of  payment  are  merely  modal,  form- 

1.— Lord  Ellenborougrh  said,  "if  the  action  for 
money  lent,  or  money  had  and  received,  would  lie 
merely  upon  the  evidence  of  the  note  in  question, 
let  the  plaintiff  brinjr  such  an  action."  But  if  there 
has  been  such  a  laches  on  -the  part  of  the  holder 
that  the  maker  is  dischargred,  can  the  plaintiff  resort 
to  evidence  on  the  common  counts? 

8*1 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1819 


ing  no  essential  part  of  the  contract ;  that  it  is 
incumbent  on  the  defendant,  whether  the 
payee  was  at  the  place  at  the  time  appointed 
or  not,  to  show,  in  his  defense,  that  he  was 
there  ready  and  willing  to  pay,  and  that  the 
payee  did  not  come,  &c. ;  that  the  consequences 
of  the  absence  of  th»  payee,  under  such  cir- 
cumstances, unless  he  makes  a  subsequent 
special  demand,  and  there  be  then  a  refusal, 
are,  merely,  that  he  must  be  content  with  re- 
ceiving the  sum  originally  payable,  and  if  he 
sue,  without  having  made  a  special  demand, 
he  loses  all  claim  to  damages  and  costs,  and 
will  himself  be  subject  to  them.  This  I  con- 
sider not  only  entirely  equitable  and  just,  as 
between  the  parties,  but  the  old  and  settled  law 
of  the  land  ;  and  such  was  the  opinion  of  the 
court  in  Foden  v.  Sharp.  I  am,  therefore,  of 
opinion  that  the  plaintiff  is  entitled  to  judg- 
ment. 

YATES  and  PLATT,  JJ.,  were  of  the  same 
opinion. 

VAN  NESS,  J.  The  question  presented  by 
the  demurrer  to  the  declaration  in  this  cause, 
is  highly  interesting  to  the  .commercial  com- 
munity ;  and  if  it  were  now  to  be  decided,  for 
the  first  time,  I  am  not  certain  that  the  weight 
of  argument  would  be  very  decidedly  against 
the  opinion  which  has  just  been  delivered. 
The  same  arguments,  however,  which  have 
been  urged  in  support  of  the  conclusion  formed 
by  a  majority  of  this  court,  have,  in  a  variety 
of  cases,  which  will  presently  be  cited,  been 
addressed  to  the  English  courts;  and  although, 
at  one  time,  there  was  a  difference  of  opinion 
between  the  King's  Bench  and  the  Common 
Pleas,  it  cannot  be  denied  that  since  the  case 
255*]  of  Saunderson  v.  *Bowes,  both  courts 
are  agreed,  that  where  there  is  a  particular 
place  of  payment  inserted  in  the  bill  or  note 
itself,  it  is  necessary  to  aver  a  presentment  at 
that  place,  though  they  may  still  differ  as  to 
the  case  of  an  acceptance,  payable  at  a  par- 
ticular place.  The  English  rule,  beyond  all 
dispute,  is,  that  to  charge  any  of  the  parties  to 
a  note  of  hand,  or  a  bill  of  exchange,  made 
payable  in  the  body  of  the  instrument,  at  a 
designated  place,  it  is  indispensably  necessary 
that  a  demand  of  payment  be  made  at  such 
place  ;  and  that  such  a  demand  is  a  condition 
precedent,  the  performance  of  which  must  be 
averred  and  proved  by  the  holder.  It  is  true 
that  Lord  EHenborough  and  his  colleagues  in 
the  King's  Bench,  at  first  struggled  to  establish 
a  different  rule,  but  they  finally  were  over- 
come by  the  arguments  of  those  who  held  the 
opposite  opinion  ;  and  yielding  to  the  convic- 
tion which  those  arguments  and  their  own 
reflections  produced,  they  magnanimously 
acknowledged  their  error,  and  promptly  cor- 
rected it.  I  consider  that  the  decision  made 
in  this  case  establishes  a  new  rule,  and  I  some- 
what fear,  one  that  will  be  found  impolitic  and 
injurious  ;  I  always  feel  the  utmost  reluctance 
to  innovate  upon  established  commercial  regu- 
lations, particularly  those  which  regard  the 
liability  of  parties  to  negotiable  paper,  even 
though  their  wisdom  and  soundness  should  be 
deemed  questionable.  I  think,  moreover,  that, 
for  very  obvious  reasons,  it  would  be  highly 


useful  'and  expedient  that  the  rule  in  this  coun- 
try and  in  England  should  be  the  same  on  a 
subject  in  which  both  are  equally  and  so  deep- 
ly interested.  The  law  with  respect  to  bills 
of  exchange,  is  founded  on  principles  of  uni- 
versal application,  and  in  laying  down  a  rule 
in  a  particular  case,  regard  should  be  had  to 
the  policy  and  laws  of  other  countries  as  well 
as  our  own,  and  thus  guard  against  the  numer- 
ous losses  and  embarrassments  in  mercantile 
operations  occasioned  by  the  existence  of  "alia 
lex  Roma,  alia  Athenis." 

It  is  not  my  intention  to  enter  at  large  into 
the  discussion  of  the  question  which  is  now 
submitted  to  our  decision,  nor  to  analyze  the 
numerous  cases  in  which  it  has  been  "consid- 
ered in  the  English  courts  ;  because  very  lit- 
tle, if  anything,  can  be  said  which  would  not 
be  a  mere  repetition  of  *what  has  [*25O 
already  been  said  by  others.  There  is,  how- 
ever, one  view  of  this  subject  which  appears 
to  me  has  not  been  sufficiently  attended  to, 
and  which  I  wish,  as  briefly  as  possible,  to 
bring  more  distinctly  into  notice.  It  is  con- 
ceded, on  all  hands,  and  the  proposition  is  too 
plain  to  be  denied,  that  in  order  to  charge  the 
indorser  of  a  note  or  bill,  made  payable  at  a 
particular  place,  a  demand  at  such  place  is 
indispensably  necessary.  It  is  equally  clear 
that  the  necessity  of  making  such  a  demand  is 
not  created  or  imposed  upon  the  holder  by  the 
terms  of  the  indorsement,  but  that  it  is  created 
by  the  terms  or  conditions  of  the  note  or  bill. 
This  being  so,  does  it  not  follow,  that  if  the 
indorser  is  to  be  made  liable  only  on  condition 
that  a  regular  demand  of  payment  be  made  at 
the  place  designated  in  the  bill  or  note,  that  it  is 
equally  necessary  to  make  a  similar  demand  of 
the  maker  or  acceptor  in  order  to  charge 
them  ?  The  obligation  of  both  arises  out  of 
the  same  contract,  and  whatever  condition 
that  contract  contains,  by  which  the  responsi- 
bility of  the  parties  is  limited  or  regulated, 
must  necessarily  inure  as  much  to  the  benefit 
of  the  maker  or  acceptor  as  of  the  iudorser. 
There  is  a  wide  difference  between  the  neces- 
sity of  giving  notice  to  an  indorser  of  the  dis- 
honor of  negotiable  paper,  for  the  purpose  of 
making  him  answerable,  and  the  performance 
of  some  other  condition  contained  in  the  con- 
tract itself.  The  former  is  a  duty  which  the 
law  imposes  upon  the  holder,  independent  of 
the  positive  stipulations  of  the  parties,  whereas 
the  latter  is  a  condition  created  by  the  agree- 
ment of  the  parties  themselves.  The  one  is  a 
condition  in  law,  and  applicable  to  the  indorser 
only  ;  the  other,  a  condition  in  fact,  and  appli- 
cable to  all  the  parties  to  the  paper.  To  this 
view  of  the  subject,  I  have  not  yet  heard  any 
satisfactory  answer,  and  I  have  a  strong  con- 
viction that  none  can  be  given. 

I  will  now  mention  the  cases  in  which  this 
question  has  been  discussed,  and  notwith- 
standing the  difference  of  opinion  which  once 
existed,  it  will  be  found  that,  perhaps,  no 
question  which  has  arisen  in  the  English 
courts  has  finally  been  decided  upon  with 
more  mature  deliberation  ;  and  what  adds 
force  and  authority  to  the  decision  of  it  is, 
that  it  was,  *in  the  end,  made  without  [*257 
a  single  dissentient.1  (Saunderson  v.  Judge, 


1.— In  Head  v.  Sewell,   1  Holt's  N.  P.,  363,  tried  i  an  indorsee  against  the  acceptor  of  a  bill  accepted, 
before  Gibbs,  Ch.  J.,  in  Nov.,  1816,  the  action  was  by  I  payable  at  Messrs.  Harri8on's,Picket  street,  Temple 
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258*]  2  H.  Bl.,  509  ;  Parker  v.  Gordon  *7, 
East,  385  ;  Lyon  v.  Sundius  &  Sheriff,  1  Campb. 
N.  P.,  423,  and  notes  to  S.  C. ;  Ambrose  v. 
259*]  Hopwood,  *2  Taunt.,  61  ;  Nichols  v. 
Bowes,  2  Campb.  N.  P.,  498;  Cattaghan  v. 
4#fe«,  2  Campb.  N.  P.,  549,  and  S.  C. ; 

Bar ;  and  there  was  no  proof  or  presentment  at  the 
latter  place ;  and  that  was  objected,  upon  the  au- 
thority of  Gammon  v.  Schmoll,  5  Taunt.,  344.  But 
Gibbs,  Ch.  J.,  said,  that  "after  thirty-five  years' 
experience,  in  which  I  have  never  known  this  ob- 
jection to  prevail,  I  cannot  admit  the  necessity  of 
this  proof.  In  an  action  against  the  acceptor,  wnere 
the  bill  is  accepted,  'payable  at  a  particular  place,' 
as  in  the  present  ca>e,  it  is  not  necessary  to  prove  a 
demand  at  that  place.  He  is  generally  and  univers- 
ally liable  upon  such  acceptance.  It  has  often  been 
so  determined.  I  know  there  are  conflicting1  cases ; 
but  I  shall  not  require  the  proof." 

The  reporter,  in  a  note,  states  that  the  two  courts 
were  agreed,  that  where  a  particular  place  of  pay- 
ment.is  introduced  in  the  body  of  the  bill,  or  where 
a  promissory  note  is  made  payable  at  a  particular 
place,  in  the  express  terms  of  the  engagement,  and 
not  by  way  of  a  mere  memorandum  at  the  foot  of 
the  instrument,  that,  in  such  case,  the  bill  of  ex- 
change and  promissory  note  (whether  the  action  be 
against  the  maker  or  indorser  of  the  one,  or  accept- 
or of  the  other),  must  be  presented  at  that  particu- 
lar place,  and  a  demand  be  made  there,  in  order  to 
give  the  holder  a  cause  of  action ;  and  that,  as 
respects  a  promissory  note,  the  presentment  and 
demand  must  be  alleged  in  the  declaration :  but 
that, 'since  the  case  of  Gammon  v.  Schmoll,  they 
were  at  variance  on  the  point,  whether  if  a  bill,  by 
a  memorandum  at  the  foot  of  it,  is  accepted  pay- 
able at  a  particular  place,  the  plaintiff  is  bound  to 
aver  and  prove  a  presentment  to  the  acceptor  at 
the  place  specified,  and  that,  whether  the  action 
was  against  the  drawer  or  acceptor.  He  adds,  that 
in  Trinity  Term,  1816,  the  case  of  Kowe  v.  Williams, 
which  was  precisely  like  that  of  Fenton  v.  Goun- 
dry,  came  before  the  K.  B.,  and  the  court  refused 
to  have  the  point  argued,  saying  that  they  consid- 
ered it  as  having  been  determined,  in  their  judg- 
ment, in  that  case ;  and  upon  the  judgment  of  the 
court  is  this  case,  a  writ  of  error  was  brought  in  the 
House  of  Lords,  where  it  was  then  (1818)  pending. 
It  is  mentioned  that  "  Mr.  Holroyd  read  a  MS.  note 
of  the  case  of  Smith  v.  Delaf ontaine,  tried  before 
Lord  Mansfield,  in  1785,  in  which  His  Lordship  held 
that  words  accompanying  an  acceptance,  "  payable 
at  a  particular  place,"  or  the  words  "  accepted, 
payable  at,"  &c.,  were  not  words  restricting  or 
qualifying  the  acceptor's  liability,  but  rendering 
him  generally  and  universally  liable;  and  that  it 
was  not  necessary  to  prove  a  demand  at  the  par- 
ticular place,  in  an  action  against  such '  acceptor." 
Lord  Ellenborough  added,  "  that  whatever  case 
might  be  adduced  in  favor  of  or  against  the  doctrine 
laid  down  in  Fenton  v.  Goundry,  an  invincible  argu- 
ment with  him  for  the  opinion  there  given  was,  the 
constant  and  undeviating  usage  of  merchants,  who 
never  considered  such  an  acceptance  to  be  a  re- 
strictive acceptance ;  that  it  was  a  mere  matter  of 
convenient  arrangement,  and  did  not  raise  any  obli- 
gation on  the  part  of  the  holder,  to  demand  pay- 
ment at  the  particular  place."  It  is  on  the  distinc- 
tion above  mentioned,  that  Lord  Ellenborough 
endeavors  to  reconcile  his  opinion  in  Saunderson  v. 
Bowes,  with  that  in  Fenton  v.  Goundry.  But  if 
a  holder  of  a  bill,  who  is  not  bound  to  take  a 
qualified  acceptance  of  it,  does  think  proper  to 
receive  an  acceptance,  restricting  the  payment  of 
the  bill  to  a  particular  place,  is  it  not,  as  between 
him  and  the  acceptor,  as  much  a  part  of  the  con- 
tract as  if  it  was  inserted  in  the  body  of  the  bill 
itself,  or  as  much  as  in  the  case  of  a  promissory 
note  made  payable  at  a  particular  place?  There 
seems  to  be  no  foundation  for  the  distinction  ;  the 
court  of  C.  B.  are  more  consistent  when  they  put 
it  on  the  ground  that  it  is  a  qualification  of  the  con- 
tract, and  a  condition  precedent,  the  performance 
of  which  must  be  alleged  and  shown,  to  entitle  the 
plaintiff  to  his  action.  Gammon  v.  Schmoll,  5 
Taunt.,  353, 354.  The  opinion  of  this  court,  in  Foden 
v.  Sharp,  was  founded  on  that  of  Lord  Mansfield, 
in  Smith  v.  Delafontaine,  mentioned  by  Bayley  in 
his  Treatise  on  Bills.  (78,  n.  a.)  Though  the  House 
of  Lords  should  decide  in  favor  of  the  doctrine  laid 
down  by  the  court  of  K.  B.  in  Fenton  v.  Goundry, 
yet  the  law  as  decided  by  this  court,  in  the  above 
•case,  is  in  direct  opposition  to  the  law  as  declared 
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*3  Taunt,,  397 ;  Fenton  et  al.  v.  [*26O 
Goundry,  13  East,  459  ;  Saunderson  v.  Bowes 
et  al.,  14  East,  50  ;  Dickinson  v.  Bowes  et  al., 
16  East,  110  ;  Bowes  el  al.  v.  Howe  in  the  Ex- 
chequer Chamber,  5  Taunt.,  30  ;  Gammon  v 
Schmoll  5  Taunt.,  344 ;  S.  C.  1  Marsh.,  80; 

by  the  courts  of  Westminster  Hall ;  for  they  agree 
that  if  the  place  of  payment  is  inserted  in  the  body 
of  the  bill  or  note,  presentment  for  payment,  at 
such  place  must  be  be  averred.  There  is  not,  how- 
ever, a  case  to  be  found  in  the  English  books,  prior 
to  that  of  Saunderson  v.  Bowes  (1811),  which  de- 
clares that  a  demand,  in  such  case,  at  the  particular 
place  mentioned,  must  be  averred  and  proved, 
before  the  plaintiff  can  sustain  his  action  against 
the  maker  of  a  note.  Chitty,  in  his  Treatise  on 
Bills  &  ed.  1807,  p.  323),  says  :  "  If  a  note  be  payable 
at  a  particular  place,  it  is  usual,  though  not  neces- 
sary, so  to  describe  the  contract.  But  in  an  action 
against  an  indorser,  in  which  case  a  presentment  is 
necessary,  it  seems  proper  to  aver  a  presentment 
at  the  particular  place.  In  an  action  against  the 
maker  of  a  note,  or  acceptor  of  a  bill,  an  allegation 
of  presentment  for  payment  is  never  stated,  though 
when  the  payment  is  stipulated  to  be  made  at  a 
particular  place,  sometimes  an  averment  of  pre- 
sentment is  stated."  Again  (p.  184) ;  "  where  the 
acceptor  undertakes  to  pay  within  a  certain  period 
after  demand,  he  may  insist  on  the  want  of  pre- 
sentment ;  and  where  he  appoints  the  payment  to 
be  made  by  another  person,  as  at  his  banker's,  he,  as 
well  as  every  indorser,  is,  prima  Jade,  entitled  to 
insist  on  the  want  of  a  proper  presentment  to  such 
person;  but  such  prima  facie  evidence  may  be 
rebutted  by  proof  of  the  want  of  effects  in  the  hands 
of  such  banker." 

Time  and  place  are  not  of  the  essence  of  the  con- 
tract,though  they  make  part  of  it,  by  express  stipu- 
lation. They  do  not  constitute  a  condition  on 
which  the  existence  of  the  debt  is  to  depend.  They 
relate  only  to  the  mode  in  which  the  contract  is  to 
be  executed.  Where  a  person  borrows  a  su  m  of 
money  of  another,  which  he  promises  to  pay  at  a 
future  day.  it  is  dehitum  inprcesenti,i<olveii(him  in 
futuro.  Generally,  the  time  given  for  the  payment 
is  for  the  benefit  of  the  debtor,  and  he  cannot  be 
compelled  to  pay  it  before  the  time  has  expired  ; 
but  he  may,  if  he  chooses,  pay  it  sooner,  and  there- 
by discharge  the  debt.  So,  if  he  becomes  bankrupt 
or  insolvent  before  the  stipulated  time  of  payment 
arrives,  the  creditor  is  entitled  to  his  share  or  divi- 
dend of  the  bankrupt's  estate  ;  for  the  debt  is  abso- 
lute and  certain,  though  the  right  of  action  has  not 
accrued.  It  would  be  otherwise,  if  the  debt  was 
conditional  or  contingent. 

Where  a  particular  place  for  the  payment  is  spec- 
ified in  the  contract,  it  must  be  supposed  to  have 
been  inserted  as  much  for  the  advantage  of  the  cred- 
itor as  of  the  debtor ;  and  if  the  debtor  has  a  right 
to  insist  on  paying  at  the  particular  place  specified, 
and  not  elsewhere,  the  creditor  has  an  equal  right 
and  may  refuse  to  receive  payment  at  any  other 
place  (1  Roll.  Abr.,  446;  Co  Litt,,  212  a) ;  but  if  the 
debtor  tenders  the  money,  personally,  to  the  cred- 
itor, and  pays  it  into  court,  can  the  creditor  also 
recover  damages  for  a  breach  of  the  contract, 
because  the  debtor  did  not  pay  it  at  the  particular 
place  stipulated,  to  the  creditor  or  his  agent,  who 
was  there  ready  to  receive  it?  The  just  inquiry  is, 
has  the  debtor  suffered  any  loss  by  reason  of  the 
debt  being  demanded  of  him  at  a  place  different 
from  the  one  stipulated.  If  he  has,  he  must  show  it. 

In  Herring  v.  Sanger,  3  Johns,  Cas.  71,  the  note 
was  made  payable  at  the  Bank  of  Albany,  yet  the 
court  said  that  a  personal  demand  of  the  maker,  no 
objection  being  made,  was  sufficient.  In  Berkshire 
Bank  v.  Jones,  6  Mass.,  524.  the  note  was  payable  at 
the  Berkshire  Bank,  and  the  plaintiffs  were  indors- 
ees. Parsons,  Ch.  J.,  said:  "That  a  demand  of 
payment  need  not  be  made  at  any  other  place ;  and 
if  the  holder  is  at  the  bank  on  the  prescribed  day. 
ready  to  receive  the  money,  if  the  maker  be  there, 
it  is  enough  for  him.  He  was  not  bound  to  look 
up  the  maker,  or  demand  payment  of  him  at  any 
other  place.  13  Mass.,  556.  In  Ruggles  v.  Patten,  8 
Mass.,  480,  an  action  was  brought  by  the  indorsee 
against  the  maker  of  a  promissory  note,  payable 
four  months  after  date,  "at  the  Penobscot  Bank, 
kept  at  Buckstown."  The  defendant,  among  other 
pleas,  pleaded  that  the  holder  of  the  note  was  not 
ready  or  present,  at  the  time  and  place  stipulated, 
to  receive  payment  of  the  note,  and  did  not  demand 
the  same  of  the  defendant,  as  the  plaintiff  had 
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Btttterworth  v.  Le  De*pencer,  3  Maule  &  S. , 
150-  Benson,  v.  White,  4  Dow's  P.  C.,  334; 
Sebag  v.  Abitbol,  4  Maule  &  S.,  462.) 

W.OODWORTH,  J.,  was  of  the  same  opinion. 
Judgment  for  the  plaintiff. 

alleged.  To  this  plea  there  was  demurrer,  and  the 
court  held  that  it  was  no  bar  to  an  action  on  a 
promise  to  pay  money  :  and  that  the  issue  tendered 
by  the  plea  was,  therefore,  immaterial. 

The  judges  of  the  courts  in  England  have  laid 
great  stress  on  the  inconvenience  that  would  arise 
from  the  doctrine  that  it  was  not  necessary  to 
demand  payment  of  the  maker  of  a  note  or  the  ac- 
ceptor of  a  bill,  at  the  place  at  which  it  was  made 
payable.  "  Suppose,"  says  Chambre,  J..  "  a  bill  is 
drawn  on  you  just  before  you  are  going  out  on  a 
circuit,  which  will  fall  due  while  you  are  absent; 
what  are  you  to  do  but  to  deposit  the  money  at 
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Cited  in— 18  Johns.,  322;  19  Johns.,  420;  8  Cow.. 
271 ;  24  Wend.,  376 ;  15  N.  Y.,  339  ;  48  N.  Y.,  523 ;  57 
N.  Y..  362;  58  N.  Y.,  435:  5Lans.,  155.  308:  11  Hun, 
367 :  7  Barb.,  655 ;  37  Barb.,  11 :  67  Barb.,  528 :  5  How. 
Pr.,  108  ;  10  How.  Pr.,  9  ;  36  How.  Pr.,  27  :  59  How. 


Wood.  &  M.,  84 ;  45  Wis.,  17. 

your  banker's  and  accept  the  bill  payable  there  ? 
Otherwise  you  would  be  liable  to  be  arrested  at  any 
place  in  the  course  of  your  journey,  where  you 
might  not  be  provided  with  money."  Such  a  doc- 
trine "  would  greatly  restrain  the  circulation  of 
notes  and  bills  of  this  sort;  it  would  confine  them 
to  tradesmen  who  have  a  fixed  house  of  trade,  and 
clerks  always  there,  which  would  greatly  impede- 
business  and  public  convenience."  But  the  true 
question  is,  what  is  the  contract  of  the  parties? 
Have  they  asrreed,  that  unless  the  creditor  goes  to 
the  particular  place  specified  to  receive  his  money, 
he  shall  have  no  right  of  action  against  his  debtor? 

JOHNS.  REP.,  17. 


[END  OF  THE  OCTOBER  TERM,  1819.] 


CASES  ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COURT  OF  JUDICATURE 

OF  THE 

STATE   OF  NEW   YORK. 

IN 
JANUARY  TERM,  1820,  IN  THE  FORTY-FOURTH  YEAR  OF  OUR  INDEPENDENCE. 


ROGERS  t>.  TIFT. 

Practice—  Feigned  Issue  to  Ascertain  Facts. 

Where  a  feigned  issue  is  awarded  by  the  court,  to 
ascertain  the  validity  of  a  judgment,  entered  upon 
a  bond  and  warrant  of  attorney,  both  parties  are 
actors,- and  a  judgment  as  in  case  of  nonsuit  will 
not  be  granted  for  not  bringing  the  issue  to  trial. 

IN  May  Term  last,  on  the  application  of  a 
judgment  creditor,  a  feigned  issue  was 
directed  in  this  cause,  to  try  the  validity  of 
the  judgment  which  had  been  entered  up  on  a 
bond  and  warrant  of  attorney,  in  favor  of  the 
plaintiff  against  the  defendant.  The  issue 
was  made  up  pursuant  to  the  rule  entered  for 
that  purpose,  and  was  noticed  for  trial  at  the 
last  Rensselaer  Circuit ;  but  though  called  in 
its  order,  it  was  not  tried. 

Mr.  Walbridge,  for  the  plaintiff,  on  the  usual 
affidavit,  now  moved  for  judgment  as  in  case 
of  nonsuit,  for  not  bringing  the  issue  to  trial 
at  the  Circuit. 

Mr.  I.  Williams,  contra,  read  an  affidavit, 
stating  that  the  cause  had  also  been  noticed 
for  trial  on  the  part  of  the  defendant;  and  that 
it  was  not  brought  on  to  trial  on  account  of 
the  absence  of  material  witnesses ;  and  he 
268*J  insisted  *that  both  parties  being  actors, 
a  judgment  as  in  case  of  nonsuit  ought  not  to 
be  granted. 

Per  Curiam.  This  being  a  feigned  issue 
directed  by  the  court,  to  ascertain  the  truth  of 
facts,  for  its  own  information,  each  party  is  to 
be  deemed  an  actor,;  there  can,  therefore,  be 
no  nonsuit  for  not  proceeding  to  trial. 

Motion  denied. 
Cited  in— 5  How.  Pr.,  303 ;  Code  R.  N.  8.,  27. 


HOGEBOOM  ET  AL.,  Ex'rs  of  VAN  SLYCK, 

v. 
CLARK. 

Practice — Scire  Facias  by  Executors — Nonsuit — 
Goats. 

On  a  scire  facias  by  executors  to  revive  a  judg- 
ment, where  issue  is  joined  on  a  plea  of  payment, 
JOHNS.  REP.,  17. 


and  the  plaintiffs  are  nonsuited  at  the  trial,  they 
must  pay  costs. 

SCIRE  FACIAS  to  revive  a  judgment  in 
favor  of  the  testator  against  the  defend- 
ant, who  pleaded  payment,  and  on  the  trial  of 
the  issue,  at  the  last  Columbia  Circuit,  when 
the  jury  returned  to  the  bar  with  their  verdict, 
the  plaintiffs,  being  called,  did  not  appear, 
and  were  nonsuited. 

It  appeared  that  the  suit  was  not  brought 
for  the  benefit  of  the  plaintiffs  or  of  the  testa- 
tor's estate,  but  for  the  assignee  of  the  judg- 
ment, which  was  assigned  soon  after  it  was 
recovered. 

Mr.  E.  Williams,  for  the  defendant,  now 
moved  that  the  plaintiffs  pay  the  costs  of  the 
nonsuit,  or  that  judgment  be  entered  against 
them  for  the  same  ;  or  for  a  rule  that  the 
assignee  pay  the  costs.  He  contended  that  the 
9th  section  of  the  Act  Concerning  Costs  con- 
tains no  saving  or  exception  in  favor  of  execu- 
tors and  administrators.  Its  language  is  gen- 
eral— "  that  in  all  suits,  upon  any  writ  of  scirt 
facias,  and  suits  upon  prohibition,  the  plaintiff 
obtaining  judgment  or  any  award  of  execution, 
after  plea  pleaded  or  demurrer  joined  therein, 
shall  likewise  recover  his  costs  of  suit  ;  and  if 
the  plaintiff  shall  become  nonsuit  or  suffer  a 
discontinuance,  or-  a  verdict  shall  pass  against 
him,  the  defendant  shall  recover  his  costs," 
&c.  In  the  case  of  The  Administrators  of 
*  Kellogg  v.  Wilcocks,  2  Johns.,  377,.  [*269 
the  court  said  that  as  the  12th  section  of  the 
Act  which  gives  costs  against  a  plaintiff  on 
demurrer  contained  no  exception  in  favor  of 
executors  and  administrators,  they  must  pay 
costs.  The  exception  in  the  2d  section  of  the 
Act  cannot  be  extended  to  this  case.  It  speaks 
of  suits  to  be  prosecuted,  where  a  plaintiff 
becomes  nonsuited  after  appearance  of  the 
defendant  or  a  verdict  against  him.  It  has  no 
reference  to  proceedings  to  revive  a  judgment 
already  obtained. 

Again  ;  this  suit  is  not  brought  for  the 
benefit  of  the  plaintiffs  or  of  the  testator's 
estate.  The  executors  are  nominal  plaintiffs 
and  trustees  for  the  assignee  of  the  judg- 
ment. 

Mr.  Vanderpoel,  contra.  The  9th  section  of 
our  Statute  is  an  exact  transcript  from  the  8 
Wm.  III.,  ch.  11,  sec.  3,  except  that  the  En- 
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glish  .Statute  specifies  the  nature  of  the  execu- 
tion to  be  issued.  It  is  expressly  laid  down  by 
Hullock,  in  his  Treatise  on  Costs  (pp.  302,  303), 
that  in  scire  facias  by  executors  or  adminis- 
trators, and  a  judgment  against  them  after 
plea  pleaded,  they  do  not  pay  costs.1 

Per  Oitriam.  The  English  courts,  in  the 
construction  of  their  Statute,  have  been  dis- 
posed to  narrow  its  operation,  so  as  not  to  ren- 
der executors  and  administrators  liable  for 
costs  in  many  cases  ;  but  we  have  given  to  our 
Statute  a  more  extended  construction.  The 
plaintiffs  must  pay  costs. 

Motion  granted. 
Cited  in— 22  Wend..  642. 


27O*] 


*HART    ET    AL. 


DE  LORD  AND  BAILEY. 


Practice — Plea  by  one  Defendant — Default  by 
Other — Damages — Interlocutory  Judgment. 

Where  one  of  two  defendants  pleads,  and  the  other 
makes  default,  the  plaintiff  cannot  proceed  to  try 
the  issue  joined  and  have  the  damages  assessed 
against  both  defendants,  before  an  interlocutory 
judgment  has  been  regularly  entered  against  the 
defendant,  who  neglects  to  plead. 

THIS  was  an  action  of  assumpsit.  The 
defendants  appeared  by  the  same  attor- 
ney, gave  notice  of  special  bail,  and  received  a 
copy  of  the  declaration.  De  Lord  pleaded  non 
assumpsit,  and  the  cause  was  duly  noticed  for 
trial  at  the  Kensselaer  Circuit.  Bailey  did  not 
plead  ;  and  judgment  by  default  was  regularly 
entered  against  him  Nov.  6.  At  the  Rensselaer 
Circuit,  in  November  last,  the  plaintiffs  (with- 
outany  interlocutory  judgmentagainst  Bailey), 
pursuant  to  a  notice  for  that  purpose,  tried 
the  issue  joined  on  the  plea  of  De  Lord,  and 
the  same  jury  assessed  the  damages  against 
him  and  the  other  defendant.  On  the  first  day 
of  the  term  the  attorney  of  the  plaintiffs  filed 
the  nisi  prius  record,  &c.,  and  a  rule,  nisi,  for 
judgment  against  both  defendants ;  no  rule 
for  interlocutory  judgment  had  been  entered, 
and  four  days  in  term  had  not  expired  since 
the  default  of  Bailey  had  been  entered. 

Mr.  Wdhcorth,  for  the  defendant,  now  moved 
to  set  aside  the  inquest  taken  at  the  Rensselaer 
Circuit,  and  all  subsequent  proceedings.  (1 
Cai.,  6  ;  6  Johns.,  325.) 

Mr.  J.  Paine,  contra. 

Per  Ouriam.  The  inquest  and  all  subse- 
quent proceedings  must  be  set  aside  as  irregu- 
lar. 

Motion  granted. 

Cited  in-6  Cow.,  601 ;  19  Hun,  575 ;  13  How.  Pr., 
514 ;  4  Abb.  Pr.,  251. 

1. — In  Bellew  v.  Aylmer,  1  Str.,  188,  and  Scanmel 
v.  Wilkinson,  3  East,  202,  it  was  decided  that  exec- 
utors and  administrators  were  not  within  the  3d  sec. 
of  8  &  9  Wm.  Ill,  ch.  11.  which  gives  costs  on  scire 
facias  and  prohibition.  The  exception  contained  in 
the  5th  sec.  of  the  English  Act  is  general. 
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*ESTHER  JOHNSON         [*2  7  1 

». 
PARMELY. 

Practice  —  Marriage  of  Feme  Sole  after  Report 
of  Referees  in  her  Favor  —  Execution  Irregular 
—  Scire  Facias  to  Make  Husband  Party,  Nec- 
esssary. 

Where  the  plaintiff,  being  a  feme,  sole,  after  a  re- 
port of  referees  in  her  favor,  married,  and  a  judg- 
ment was  afterwards  entered  up  on  the  report,  and 
an  execution  issued,  without  a  scire  facias  being 
issued,  to  make  the  husband  a  party  to  the  judg- 
ment, the  execution  was  set  aside  for  irregularity. 

Citation—  Tidd  Pr.,  1021. 


cause  having  been  referred,  the  ref- 
JL  erees  made  a  report  in  favor  of  the 
plaintiff,  in  October,  1818.  On  Oct.  25,  after 
the  report  was  made,  the  plaintiff  intermarried 
with  William  Tibbits.  The  plaintiff's  attorney 
proceeded,  and  entered  up  judgment  on  the 
report  Dec.  4,  and  issued  an  execution  against 
the  defendant. 

Mr.  Wendell,  for  the  defendant,  now  moved 
to  set  aside  the  judgment  and  execution,  and 
all  proceedings  thereon,  for  irregularity. 

Mr.  Pluntington,  contra,  cited  Alexander  v. 
Fink,  12  Johns.,  218,  in  which  the  court  de- 
cided that  the  marriage  of  a  feme  sole  plaintiff, 
after  verdict,  or  after  a  report  of  referees, 
which  was  the  same  as  a  verdict,  could  not  be 
pleaded  in  abatement. 

Per  Curiam.  It  is  a  settled  principle  that 
wherever  there  is  a  change  of  parties,  by  mar- 
riage, bankruptcy  or  death,  whereby  other 
persons  become  interested  in  the  execution  of 
the,  judgment,  a  scire  facias  is  necessary  so  as 
to  make  such  new  person  a  party  to  the  judg- 
ment. (Tidd.  Pr.,  1021.)  Here  the  husband 
will  be  benefited  by  the  execution  of  the  judg- 
ment, and  has,  by  the  marriage,  acquired  an 
interest  in  it.  The  execution  must  be  set  aside 
for  irregularity,  with  costs. 

Rule  accordingly. 

Cited  in-8  How.  Pr.  507  ;  28  How.  Pr.,  516  ;  1  Daly, 
461. 


*BALDWIN  AND  WORTHINGTON  [*272 

7). 

HALE. 

Pleading — Replication  of  Nul  Tiel  Record —  To 
Plea  of  Judgment  in  Same  Cause. 

A  replication  of  nul  tiel  record  to  a  plea  of  a  judg- 
ment recovered  for  the  same  cause  of  action,  in  the 
Circuit  Court  of  the  U.  S.,  &c.,  must  conclude  to 
the  country,  and  not  with  a  verification. 

Citations— 5  East,  473 ;  1  Chit.  PI.,  537  ;  1  Tidd.  Pr.. 
691. 

THIS  was  an  action  of  assumpsit,  on  a  prom- 
issory note.  The  declaration,  beside  a 
count  on  the  note,  contained  money  counts, 
and  a  count  on  an  insimul  computassent.  The 
defendant  pleaded  non  assumpsit  to  the  first 
and  second  counts,  and  an  account  stated,  and 
a  note  given  and  received  as  to  the  second 
count ;  to  the  third  count,  a  judgment  recov- 
ered in  the  Circuit  Court  of  the  II.  S.  for  the 
Second  Circuit  in  the  District  Court  of  N.  Y. , 
JOHNS.  REP..  17. 
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KELLOGG  v.  GRIFFIN. 


in  an  action  of  assumpsit,  for  not  performing 
the  same  promise  and  undertaking  in  the  said 
third  count  of  the  said  plaintiff's  declaration 
stated,  averring  that  the  said  judgment  still 
remained  of  record  in  that  court,  in  full  force 
and  unsatisfied  ;  and  that  this  the  defendant 
was  ready  to  verify  by  the  said  record ; 
wherefore  he  prayed  judgment  of,  &c.  The 
plaintiffs  took  issue  on  the  first  and  second 
pleas,  and  replied  to  the  third  plea,  nul  tiel 
record,  and  concluding,  this  they  "are  ready 
to  verify  where  and  in  such  manner  as  the 
court  here  shall  direct  and  award  ;  and  here- 
upon a  day  is  given  to  the  said  defendant  to 
have  the  record  before  the  justices  of  this 
court,  at,  &c.,  on  the  first  Monday  of  January 
next,"  &c. 

To  this  replication  there  was  a  special  de- 
murrer, assigning  for  cause  that  it  should  have 
concluded  to  the  country,  and  not  with  a  veri- 
fication. 

Mr.  Johnsvn,  in  support  of  the  demurrer, 
contended  that  a  judgment  recovered  in  the 
Circuit  Court  of  the  U.  S.,  was  to  be  considered 
in  the  same  light  as  a  judgment  recovered  in 
another  state.  In  Collins  v.  Matthew,  5  East, 
473,  which  was  an  action  of  debt  on  a  judg- 
ment in  the  Court  of  Exchequer  in  Ireland,  to 
which  the  defendant  pleaded  nul  tiel  record, 
with  a  verification,  on  a  demurrer,  the  plea  was 
held  bad.  The  court  said,  that  though  since 
the  union  of  Great  Britain  and  Ireland,  judg- 
ments in  the  Irish  courts  were  pleadable  as 
273*]  records,  yet  as  they  could  *only  be 
proved  by  an  examined  copy  on  oath,  the 
verity  of  the  evidence  could  only  be  tried  by  a 
jury,  and  not  by  the  court.  (1  Chit.  PI.,  537, 
572.) 

The  State  Courts,  and  those  of  the  U.  S., 
are  independent  tribunals  ;  and  how  is  this 
court  to  compel  a  production  of  the  record 
of  the  Circuit  Court  of  the  U.  S.  ?  Where  the 
record  is  of  a  superior  court,  or  court  of  equal 
jurisdiction,  there  is  no  mode  of  obtaining  it, 
but  by  a  cerliorari  or  mittimus  out  of  chancery. 
(Tidd  Pr.,  691.)  But  the  Court  of  Chancery 
has  no  jurisdiction  or  authority  to  send  a  certi- 
orari  to  the  Circuit  Court  of  the  U.  S.  If  the 
defendant  has  no  legal  power  to  obtain  the 
record  of  the  Circuit  Court,  he  cannot,  by  the 
replication,  be  compelled  to  produce  it  before 
this  court.  Whether  the  Circuit  Court  will 
give  the  defendant  an  exemplification  or  not, 
depends  on  the  will  and  pleasure  of  that  court. 

Mr.  H.  Sedgwick,  contra.  The  plea  admits 
that  there  is  a  record  in  the  Circuit  Court  of 
the  U.  S.  ;  and  it  must  be  presumed  that  that 
court  will  always  give  an  exemplification  of  it. 
The  original  record  need  not  be  produced,  for 
the  trial  in  this  case  is  by  the  tenor  of  the  record. 
(1  Phil.  Ev.,  289,  290.) 

Per  Uuriam.  In  the  case  of  Collins  v.  Lord 
Matthews,  5  East,  473,  it  was  decided  that  a 
plea  of  mil  tiel  record,  pleaded  to  an  action  of 
debt,  on  an  Irish  judgment,  must  conclude  to 
the  country  ;  for  though  since  the  union  such 
judgment  is  a  record,  yet  it  is  only  provable 
by  an  examined  copy  on  oath,  the  verity  of 
which  is  only  triable  by  a  jury.  The  Circuit 
Court  of  the  U.  S.,  in  relation  to  this  court,  is 
neither  a  superior  nor  an  inferior  court  ;  but 
is  to  be  regarded  as  a  court  of  another  govern- 
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ment.  Their  records,  therefore,  as  to  this  pur- 
pose, are  foreign  records,  and  the  verity  of 
them  must  be  tried  by  a  jury.  The  original 
record  of  that  court  cannot  be  brought  here  to 
be  inspected  by  this  court ;  nor  can  the  tenor 
of  it  be  brought  in  by  a  cerliorari  or  mittimus 
out  of  chancery.  (1  Chit.  PI.,  537:  1  Tidd 
Pr.,  691.) 

*We  are  of  opinion,  therefore,  that  [*274 
the  objection  taken  to  the  conclusion  of  the 
replication  is  well  founded,  and  that  the  defen- 
dant is  entitled  to  judgment  on  the  demurrer  ; 
but  the  plaintiffs  have  leave  to  amend. 

Judgment  for  the  defendant. 

Cited  in— 1  Wend..  131 ;  22  How.  Pr.,  179 ;  8  Boe., 
637. 


J.  &  G.  KELLOQG  o.  GRIFFIN. 

Sheriff— False  Return  to  Execution — Fi.  Fa.  in 
January — Execution  in  Another  Suit  in  next 
May — First  Execution  Held  Dormant. 

The  plaintiff,  haying  a  prior  judgment,  issued  a 
fieri  facias  thereon  in  January,  with  instructions  to 
the  sheriff  "  to  make  a  levy  on  the  property  of  the 
debtor,  but  to  do  nothing  until  ordered,  unless 
crowded  by  younger  executions,  but  by  no  means 
to  let  the  execution  lose  its  preference."  The  sheriff 
did  nothing,  except  merely  to  receive  an  inventory 
of  the  personal  property  of  the  debtor,  until  another 
execution  was  delivered  to  him  in  May  following, 
at  the  suit  of  a  subsequent  creditor.  Held  that  the 
first  execution  was  dormant,  and  constructively 
fraudulent,  as  against  the  subsequent  execution. 

Citations— 8  Johns.,  20  ;  11  Johns.,  118. 

THIS  was  an  action  against  the  Sheriff  of  the 
County  of  Dutchess  for  a  false  return  to 
an  execution,  and  was  tried  at  the  Dutchess 
Circuit.in  April,  1819, before  Mr.  Justice  Wood- 
worth. 

The  plaintiffs  gave  in  evidence  a  judgment 
against  John  Cowles  in  the  Court  of  Common 
Pleas  of  Dutchess  County,  entered  Sept.  10, 
1816,  for  $1,921.60  debt  and  $10  costs  ;  and  a 
fieri  facias  issued  thereon,  delivered  to  the 
defendant  Oct.  13,  1817,  returnable  the  third 
Monday  of  January  following,  with  directions 
to  levy  the  sum  of  $960.80,  with  the  costs  and 
interest.  The  defendant  returned  the  execu- 
tion, which  was  filed  in  the  clerk's  office  Sept. 
8,  1818,  with  an  indorsement  thereon,  "  nulla 
bona,  for  residue,  in  consequence  of  the  avails 
of  real  and  personal  property  of  the  defendant 
being  claimed  by  George  B.  Evertson,  Esq." 

The  defendant  gave  in  evidence  a  judgment 
against  Cowles  in  favor  of  G.  B.  Evertson,  in 
this  court,  Jan.  12,  1818,  for  $5,278.14  debt, 
and  costs,  and  an  execution  issued  thereon, 
delivered  to  the  defendant  May  5,  and  return- 
able May  16,  1818. 

It  appeared  in  evidence  that  the  plaintiff's 
attorney  gave  instructions  to  the  defendant,  at 
the  time  he  delivered  the  execution  to  him, 
"  to  make  a  levy  on  the  property  of  C.  ;  but  to 
do  nothing,  until  ordered,  unless  crowded  by 
younger  executions,  but  by  no  means  to  let  the 
execution  lose  its  *pref erence. "  The  [*275 
sheriff  made  no  actual  levy  on  the  property  of 
C.,  but  an  inventory  of  all  the  personal  prop- 
erty which  had  been  made  out  by  the  plaintiffs 
and  C. ,  before  the  plaintiffs'  execution  issued, 
was  delivered  to  him,  with  directions  to  get  a 
good  man  to  receipt  the  property.  A  receipt, 
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by  one  Reed,  was  indorsed  on  the  inventory. 
At  tfie  time  the  inventory  was  taken,  the 
plaintiffs  told  0.  that  if  Evertson  forced  the 
sale  of  the  property,  they  (the  plaintiffs)  would 
bid  il  in  and  leave  it  with  C. 

On  July  6.  1818,  the  defendant  sold  the  per- 
sonal property  of  C.  for  $542.42,  and  the  real 
estate  to  Evertson  for  $84.05,  after  deducting 
the  expenses  ;  and  on  Aug.  20,  1818,  he  exe- 
cuted a  deed  for  the  real  property  to  Evertson, 
reciting  both  judgments  and  executions.  It 
was  admitted  that  the  plaintiffs  were  entitled 
to  the  proceeds  of  the  real  estate,  their  judg- 
ment being  the  eldest .  and  the  plaintiffs  also 
claimed  the  proceeds  of  the  personal  estate,  but 
it  was  insisted  that  the  plaintiffs'  execution  had 
lost  its  preference.  A  verdict  was  taken  for 
the  plaintiffs  for  $34.05,  subject  to  the  opinion 
of  the  court  on  all  the  evidence,  the  substance 
of  which  is  above  stated. 

Mr.  Oakley,  Att'y-Gen.,  for  the  plaintiffs. 
A  party  may  purchase  property  at  a  sheriff's 
Bale,  under  an  execution,  and  leave  it  in  the 
possession  of  the  debtor,  without  its  being 
fraudulent.  ( Watkin*  v.  Birch,  4  Taunt.,  823; 
Kiddv.  Rawlinson,  1  Bos.  &P.,  59  ;  15  Johns. , 
430,  n)  The  judgment  of  the  plaintiffs  was 
bona  fide.  The  question,  then,  is,  what  delay 
of  the  execution  will  make  it  dormant  ?  The 
time  cannot  begin  to  run,  until  after  the  return 
day  of  the  execution,  for  the  sheriff  is  not 
bound  to  do  anything  before.  Can  it  be  said 
that  suffering  the  execution  to  lie  from  Janu- 
ary to  May,  there  being  no  other  execution,  is 
evidence  of  fraud  ?  Such  a  doctrine  would  be 
very  injurious  to  debtors,  whose  property 
would,  often,  by  an  immediate  sale,  be  sacri- 
ficed. (Dotyv.  lurner,8  Johns.,  20.)  Inthecase 
of  Storm  &  Beekman  v.  Woods,  11  Johns.,  110, 
which  is  the  strongest  case  on  the  subject,  the 
goods,  after  a  seizure  by  the  sheriff,  were  left  in 
ii  7  G*]  the  debtor's  *possession  for  above  a  year, 
and  by  the  express  direction  of  the  plaintiff  to 
delay  the  sale.  The  facts  of  that  case  are  very 
different  from  the  present.  In  regard  to  the 
equity  of  the  case,  both  parties  are  equal,  and 
the  delay  of  the  sale,  under  the  plaintiffs'  exe- 
cution, is  not  fraudulent. 

Again  ;  no  actual  levy  was  made  on  the 
property  of  C.,  except  by  taking  the  inventory 
on  the  first  execution.  No  sale  can  be  made, 
unless  there  has  been  an  actual  levy  before  the 
return  day  of  the  execution.  (2  Cai.,  244  ;  4 
Johns.,  456  ;  13  Johns..  255.) 

Mr.  J.  lallmadge,  contra.  The  plaintiffs' 
execution,  by  the  directions  given  to  the  sheriff, 
and  the  subsequent  delay,  became  dormant. 
No  time  has  been  fixed  by  the  court,  within 
which  an  execution  may  be  delayed  without 
becoming  dormant.  The  decisions  are.  that 
suffering  the  property  to  remain  in  possession 
of  the  debtor,  after  they  have  been  levied 
upon  by  the  sheriff,  is,  priinafacie,  fraudulent 
as  against  subsequent  creditors.  (2  Johns.,  418; 
11  Johns.,  liO  ;  15  Johns.,  428,  430,  and  note; 
7  Mod.,  37  ;  2  T.  R.,  596;  1  Ld.  Raym.,  251;  4 
Dall.,  358.)  If  the  plaintiff  lies  by  for  an 
unreasonable  time,  his  execution  is  to  be  con- 
sidered as  dormant. 

But  we  contend,  further,  that  the  plaintiffs' 
execution  has  lost  its  preference  by  the  im- 
proper use  which  has  been  made  of  it  to  cover 
the  property  of  the  debtor. 
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Per  Curiam.  The  contest,  in  this  case,  is 
for  the  proceeds  of  the  personal  property  ;  for 
it  was  conceded  that  the  plaintiffs  were  entitled 
to  the  avails  of  the  real  estate.  We  are  inclined 
to  the  opinion,  that  according  to  the  decisions 
of  the  court  which  have  followed  the  rule  laid 
down  in  the  English  courts,  the  plaintiffs'  exe- 
cution must  be  considered  as  dormant,  and 
constructively  fraudulent.  The  evidence  war- 
rants the  inference  that  the  plaintiffs  issued 
their  execution,  not  with  an  absolute  intention 
of  collecting  their  debt,  but  partly,  at  least, 
with  a  view  to  cover  the  property  of  the  debtor, 
for  his  use.  Having  made  use  of  their  execu- 
tion in  a  manner  which  the  law  deems  fraudu- 
lent *as  against  other  creditors,  it  was  [*277 
in  vain  that  they  told  the  sheriff,  "by  no 
means  to  let  their  execution  lose  its  preference." 
The  sheriff  has  no  discretionary  power  in  that 
respect.  The  law  determines  the  preference. 
(Doty  v.  Turner,  8  Johns.,  20  ;  Storm  v.  Wood, 
11  Johns.,  118.)  The  plaintiffs,  consequently, 
are  entitled  to  the  proceeds  of  the  real  estate 
only,  with  interest  from  Aug.  20,  1818,  the  date 
of  the  sheriff's  deed  to  Evertson. 

Judgment  accordingly. 

Cited  in-5  Cow.,  395 ;  15  Wend.,  629 ;  21  Wend.,  322; 
5  Hill,  380  :  13  Abb.  Pr.,  118 ;  23  Ind.,  178 ;  55  Wis., 
214. 


THE  PEOPLE  «.  LAWSON. 

Public  Highway —  User  of  Road  as,  Since  1777 
— Obstruction  of,  not  Nuisance — Discontinu- 
ance by  Village  Trustees — Appeal. 

A  road  used  as  a  common  highway,  since  the  year 
1777,  but  not  recorded  as  such,  is  not  a  public  high- 
way within  the  meaning  of  the  Act  Relative  to 
Highways  (sess.  36,  ch.  33,  sec.  24),  so  as  to  render  an 
obstruction  of  it  a  nuisance. 

Where  the  trustees  of  the  village  of  Newburgh, 
by  an  ordinance  duly  made,  direct  a  street  or  road 
in  that  village,  which  had  been  used  as  a  highway, 
to  be  shut  up  and  discontinued,  no  appeal  lies  from 
the  order  or  decision  of  the  trustees  to  the  judges 
of  the  Court  of  Common  Pleas;  but  if  such  appeal 
would  lie  at  all,  it  must  be  made  within  forty  days 
after  the  decision  of  the  trustees. 

Citations— Act,  March  19, 1813,  sess.  24;  Act,  April 
2,  1813,  sees.  1,  2, 3. 

rPHE  defendant  was  indicted  at  a  Court  of 
J-  Oyer  and  Terminer.held  in  Orange  County, 
Sept.  22, 1817,  for  a  nuisance,  in  obstructing  a 
street  or  a  public  highway,  in  the  village  of 
Newburgh,  on  April  1,  1817,  by  erecting  a 
house  in  the  said  highway.  The  indictment 
was  tried  at  the  Court  of  Oyer  and  Terminer, 
held  before  Mr.  Justice  Van  Ness,  Nov.  26, 
1818,  when  a  verdict  of  guilty  was  taken  by 
consent,  subject  to  the  opinion  of  the  court 
on  all  the  points  of  law  arising  on  the  case. 
The  jury,  however,  found,  specially,  that 
"the  road  in  question  was  not  used  as  a  pub- 
lic highway  on  March  21,  1777,"  that  fact 
having  been  specifically  submitted  to  their 
decision. 

Many  witnesses  were  examined  at  the  trial, 
whose  evidence  was  detailed  in  the  case.  It 
appeared,  that  from  about  the  year  1782,  or 
the  close  of  the  Revolutionary  War,  to  the  9th 
of  July,  1813,  the  ground  on  which  the  house 
erected  by  the  defendant  stands,  was  used 
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as  a  common  highway,  leading  to  Gardner's 
Dock,  in  the  village  of  Newburgh.  On  July 
9,  1813,  on  the  petition  of  Edmund  Griswold, 
part  owner  of  the  ground,  the  trustees  of  the 
village  passed  an  ordinance,  in  due  form, 
ordering  that  from  and  after  the  first  day  of 
November  then  next,  the  road  or  highway  in 
278*]  *question  should  be  shut  up  and  dis- 
continued, which  order  was  regularly  entered 
on  their  minutes.  The  defendant  gave  in  evi- 
dence a  deed  of  the  premises  from  the  owners 
of  the  land  to  himself,  bearing  date  April  15, 
1816.  On  April  20,  1816,  George  Gardner, 
conceiving  himself  aggrieved  by  the  order  of 
the  trustees  of  July  9,  1813,  appealed  there- 
from to  three  judges  of  the  court  of  Common 
Pleas  of  Orange  County,  and  gave  notice  to 
the  trustees  of  such  appeal. 

On  April  25,  1816,  the  three  judges  met  and 
heard  the  appeal.  The  trustees,  by  their 
counsel  attended  and  objected  to  the  appeal, 
on  the  ground  that  the  judges  had  no  jurisdic- 
tion, and  that  the  appeal  had  not  been  made 
within  the  time  required  by  law.  The  judges, 
however,  proceeded  and  made  an  order,  revers- 
ing the  order  of  the  trustees,  and  directed  the 
road  to  be  re-opened,  which  order  of  reversal 
was  recorded  in  the  office  of  the  town  clerk  of 
Newburgh,  and  a  copy  thereof  served  on  the 
trustees.  In  the  autumn  of  the  same  year  the 
defendant  erected  several  houses  across  the 
road  in  question. 

It  was  not  shown  that  the  road  had  been 
originally  laid  out  by  public  authority;  nor  did 
it  appear  that  the  order  of  the  trustees,  direct- 
ing the  road  to  be  shut  up  and  discontinued, 
had  ever  been  published,  or  made  known  to 
Gardner,  by  any  express  notice,  before  he 
made  the  appeal. 

Mr.  P.  Ruggles,  for  the  plaintiffs.  He  cited 
Rex  v.  Lloyd,  1  Campb.,  260;  10  Johns.,  236, 
237;  Act,  sess.  40,  ch.  43,  sec.  3,  passed  Feb. 
21,  1817;  Act  Vesting  Further  Powers  in  the 
Trustees  of  the  Village  of  Newburgh,  passed 
April  a.  1813;  sess.  36,  ch.  116;  Act  to  Regu- 
late Highways,  March  19,  1813;  2  R.  L.,  270, 
-«ess.  36.  ch.  33.  sec.  36. 

Mr.  Oakley,  Alt' v  Gen.,  contra.  He  cited  2 
R.  L.,  277,  sess.  36,  ch.  33,  sec.  24. 

279*]  *PLATT,  J.,  delivered  the  opinion  of 
the  court : 

By  the  24th  section  of  the  Act  to  Regulate 
Highways,  March  10,  1813  (2  R.  L.,  277)",  it  is 
enacted,  that  where  any  roads  have  been  used 
as  public  highways,  for  twenty  years  next 
preceding  March  21,  1797,  the  same  shall  be 
deemed  public  highways,  although  no  record 
thereof  has  been  made. 

By  the  36th  section  of  the  same  Act  it  is 
enacted,  that  if  any  person  shall  conceive  him- 
self aggrieved  by  the  determination  of  "the 
commissioners  of  highways,"  either  in  laying 
out,  altering  or  discontinuing  any  road,  it 
shall  be  lawful  for  such  person,  "within  forty 
days  thereafter,"  to  appeal  to  any  three  of  the 
judges  of  the  Common  Pleas,  who  shall  have 
power  to  decide  on  such  appeal. 

By  the  Act  Vesting  Further  Powers  in  the 
Trustees  of  the  Village  of  Newburgh,  passed 
April  2, 1813,  the  trustees  are  "appointed  com- 
missioners of  streets,  roads  and  highways, 
within  the  village  of  Newburgh;"  and  they,  or 
JOHNS.  REP.,  17. 


any  four  of  them,  are  vested  with  "exclusive 
power"  to  lay  out  streets,  &c.,  in  their  discre- 
tion; and  "to  shut  up,  divert  and  discontinue" 
the  streets,  &c.  And  "the  village  of  New- 
burgh shall  be  considered  as  a  town,  for  all 
the  purposes  intended  by  this  Ac  ,  and  by  the 
'Act  entitled  an  Act  to  Regulate  Highways,'" 
«fec.  (See  1st,  2d  and  3d  sections.) 

Applying  all  these  statutory  provisions  to 
the  case  now  before  us,  lam  of  opinion  that 
the  road  in  question  cannot  be  considered  as  a 
public  highway,  because  there  is  no  evidence 
that  it  has  ever  been  recorded  as  such;  and  its 
use  as  a  public  highway  is  not  sufficiently 
I  ancient  to  supersede  the  necessity  of  show- 
ing such  record;  for  the  jury  have  found 
that  it  was  not  used  as  a  public  highway  for 
twenty  years  next  preceding  March  21,  1797. 
If  this  position  be  true  it  is  decisive  in  favor 
of  the  defendant;  but  if  Ihe locus  in  quo  was  a 
public  highway,  then  the  case  shows  (and  it  is 
admitted)  that  the  trustees  of  Newburgh,  who 
had  authority  for  that  purpose,  did  regularly 
and  formally  abolish  and  discontinue  it;  and 
this  would  lead  us  to  consider  the  effect  of 
the  order  of  reversal  by  the  judges,  on  the  ap- 
peal. 

Upon  reviewing  all  the  statutory  provisions 
on  the  subject,  *I  incline  to  the  opin-  [*28O 
ion  that  no  appeal  lies  from  the  decisions  of 
the  trustees  of  the  village  to  the  judges  of  the 
Common  Pleas;  and  that  the  judges  in  this 
case  had  no  jurisdiction. 

The  Act  which  vests  the  trustees  with  the 
power  of  laying  out  and  discontinuing  streets, 
&c.,  nowhere  speaks  of  any  appeal;  and  I 
think  the  words  of  that  Act,  that  the  trust- 
ees "shall  have  the  exclusive  power."  were 
intended  to  render  the  Corporation  of  that 
Village  independent  of  the  judges,  in  regard 
to  the  regulation  of  their  street.  The  right  of 
appeal  cannot  be  supported  by  analogy  or  mere 
implication;  it  must  be  expressly  conferred,  or 
it  cannot  exist.  Besides,  there  are  many  con- 
siderations of  policy  and  expediency  against 
such  a  controlling  power  in  the  judges  of  the 
Common  Pleas,  as  applicable  to  the  streets  of 
such  a  corporation.  If,  however,  the  judges 
had  such  appellate  power,  under  the  general 
Highway  Act.  that  Statute  is  peremptory  that 
the  appeal  shall  be  within  forty  days  after  the 
decision  of  the  commissioners;  and  here  the 
appeal  was  not  till  nearly  three  years  after  the 
decision  of  the  trustees. 

The  counsel  for  the  people  urged  upon  the 
consideration  of  this  court  the  third  section 
of  the  Act  of  Feb.  21,  1817,  which  enacts, 
"that  when  any  roads  have  been  used  as  pub- 
lic highways  for  twenty  years  or  more,  the 
same  shall  be  taken  and  deemed  as  public 
highways,  although  no  record  thereof  ha*  been 
made,"  &c.  But  a  reference  to  dates  will  fur- 
nish a  decisive  answer.  The  road  in  question, 
if  it  ever  was  a  public  highway,  was  shut  up 
and  discontinued  by  the  trustees  on  July  9, 
1813;  and  the  buildings  charged  as  a  nuisance, 
were  erected  in  the  fall  of  1816.  Now  it  would 
be  absurd,  as  well  as  unjust,  and  ex  post  facto, 
to  condemn  the  defendant  for  doing  an  act 
which  was  innocent  at  the  time  it  was  done. 
We  cannot  allow  the  subsequent  Act  of  Feb. 
21,  1817,  to  have  such  a  retrospective  operation. 
If  it  was  not  a  public  highway  when  the 
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defendant  built  his  house,  he  was  guilty  of  no 

offense;    and  the  subsequent   Statute  has  no 

application  to  this  case. 

281*]      *We  are,  accordingly,  of   opinion 

that  the  defendant  is  entitled  to  judgment  of 

acquittal. 

Judgment  accordingly. 


Cited  in— 20  Wend.,  117;  37  Barb., 
428;  23  Wis.,  553. 


1  E.  D.  S., 


JACKSON,  ex  dem.  J.  &  G.  PEARSON, 
HOUSEL. 

Will — Construction  of. 

Where  the  words  of  the  will  were  :  "My  property, 
after  my  debts  are  paid,  I  leave  and  bequeath  to 
my  beloved  wife  A.  and  wish  her  to  educate  my  two 
daughters,  J.,  and  G.,  with  care,  and  to  treat  them 
with  kindness  and  affection,"  without  any  devise  or 
bequest,  except  a  ring  to  a  third  person,  or  other 
words  to  explain  or  control  them,  they  were  held  to 
pass  the  whole  real  and  personal  estate  of  the  testa- 
tor to  his  wife,  in  fee. 

Citations— Reeve  Dom.  Rel.,  487;  Cowp.,  299;  1  Br. 
Ch.,  437;  6  Binn .,  94-. 

THIS  was  an  action  of  ejectment,  for  part  of 
lot  No.  81,  in  the  town  of  Lansing,  in 
Tompkins  County,  tried  before  Mr.  Justice 
Woodworth,  June  4,  1819.  A  verdict  was 
taken,  by  consent,  for  the  plaintiff,  subject  to 
the  opinion  of  the  court,  on  a  case. 

John  M.  Pearson  died  seised  of  the  premises 
in  question,  in  Feb.,  1809,  leaving  a  widow 
and  two  daughters,  his  only  children,  the  les- 
sors of  the  plaintiff.  Aurelia  P.,  the  widow, 
died  in  April,  1814. 

The  defendant  gave  in  evidence  the  last  will 
and  testament  of  John  M.  Pearson,  dated  July 
21,  1808,  in  which  he  devised  as  follows:  "My 
property,  after  my  debts  are  paid.  I  leave  and 
bequeath  to  my  beloved  wife,  Aurelia,  and 
wish  her  to  educate  my  two  daughters,  Joanna 
M.  and  Gertrude,  with  care,  and  to  treat  them 
with  kindness  and  affection.  I  wish,  also, 
that  Mrs.  M.  may  be  presented  with  a  ring  of 
the  value  of  $40."  The  testator  appointed 
his  wife  and  his  brother  and  father-in-law  his 
executors.  Aurelia,  the  widow  of  the  testa- 
tor.conveyed  the  premises  in  question  on  March 
10,  1810,  to  Samuel  DeManey,  who,  by  a  deed 
dated  April  3,  1817,  conveyed  the  same  to  the 
defendant. 


The  case  was  submitted  to  the  court  without 
argument. 

SPENCER,  Oh.  J.,  delivered  the  opinion  of 
the  court : 

The  question  is,  whether  Mrs.  Pearson  took 
a  fee,  or  a  life  estate  only.  If  she  took  a  fee 
in  the  premises,  then  the  defendant  is  entitled 
to  judgment;  otherwise  not. 

*Judge  Reeve,  in  his  Treatise  on  [*282 
Domestic  Relations,  487,  very  justly  says  that 
the  governing  rule  is,  that  the  intention  of  the 
testator  is  to  prevail ;  and  such  construction 
is  to  be  given  to  the  words  of  a  will  as  to 
effectuate  such  estate  as  comports  with  the 
intention  of  the  testator,  provided  such  con- 
struction is  consistent  with  the  rules  of  law  ; 
and  that,  in  all  the  cases  upon  this  subject, 
where  the  proper  technical  terms  have  not 
been  used,  the  question  is,  what  is  the  inten- 
tion of  the  testator  ?  And  if  that  is  discovered 
to  be  a  legal  intention,  it  is  to  be  complied 
with. 

It  is  upon  this  principle  that  a  devise  of 
lands  to  one,  forever,  conveys  a  fee  simple. 
So,  a  devise  of  all  one's  estate  in  lands  conveys 
a  fee,  if  the  devisor  had  a  fee  ;  as  it  denotes,  not 
only  the  subject  matter  of  the  devise,  but  the 
devisor's  interest  in  the  subject,  unless  attended 
with  restrictive  words  which  clearly  show  the 
intention  of  the  testator  that  a  fee  should  not 
pass.  Upon  this  point  the  cases  are  numerous, 
and  the  law  is  perfectly  settled. 

The  case  of  Hogan  v.  Jackson,  Cowp.,  299, 
will  be  found  a  very  strong  authority  in  favor 
of  the  defendant.  There,  after  certain  specific 
devises,  the  testator  devised  as  follows:  "I 
also  give  and  bequeath  unto  my  dearly  beloved 
mother,  Mary  Jackson,  all  the  remainder  and 
residue  of  all  the  effects,  both  real  and  per- 
sonal, which  I  shall  die  possessed  of  ; "  and  the 
question  was,  whether  she  took  a  fee  in  the 
fee  simple  estates  of  the  devisor.  Lord  Mans- 
field said  that  the  distinction,  which  was 
clearly  established,  was  this,  if  the  words  of 
the  testator  denote  only  a  description  of  the 
lands  devised,  in  that  case,  if  no  words  of 
limitation  are  added,  the  devisee  has  only  an 
estate  for  life :  but  if  the  words  denote  the 
quantum  of  interest  or  property,  that  the  tes- 
tator has  in  the  lands  devised,  then  the  whole 
extent  of  such  his  interest  passes  by  the  gift  to 
the  devisee.  The  question,  he  adds,  is  always 
a  question  of  construction  upon  the  words  and 


NOTE. — Construction  of  will— Word  "  property."   . 

For  cases  in  which  the  word  "  property"  has  been 
adjudged  to  include  land,  see  Doe  v.  Lainchburg, 
11  East,  290;  Doe  v.  Langlands,  14  East,  730;  Doe  v. 
Morgan,  6  B.  &  C.,  512;  9  D.  &  R.,  633;  Edwards  v- 
Barnes,  2  Bing.,  N.  C.,  252. 

For  case§  in  which  it  has  been  held  to  pass  a  fee, 
see  Li-land  v.  Adams,  9  Gray,  171 :  Lincoln  v.  Lincoln, 
107  Masa.,  590 ;  Grossman  v.  Field,  119  Mass.,  170,  172. 
See,  also,  cases  above  cited  and  cases  cited  below 
from  Jarman  on  Wills. 

Compare,  however.  Doe  v.  Rout,  2  Marah.  397 ; 
7  Taunt.,  79  ;  Chapman  v.  Prickett,  6  Bing.,  602 :  4 
M.  &  P.,  404:  Roe  v.  Vend,  2  N.  R.,  214:  Wheeler  v. 
Dunlap,  13  B.  Mon.,  291.  See  King  v.  George,  36  L. 
T.  NT.  S.,  759 ;  5  L.  H.  Ch.  Div.,  627 :  Clark  v.  Hyman, 

1  Dev.,  382 ;  Hurdle  v.  Outlaw,  2   Jones  Eq.,  75 ; 
Howland  v.  Rowland,  100  Mass.,  222. 

"  The  word  property  is  equivalent  to  estate  in  its 
operation  to  pass  the  interest  as  well  as  the  land." 

2  Jarman  on  Wills,  2*3  (Bisrelow's  ed.),  citing  Roe  v. 
Pattison,  16  East,  221 :  Nichols  v.  Butcher,  18  Ves., 
193:  Patton  v.  Randall,  1J.  &  W.,  189 ;  Doe  v.  Rob- 
erts, 11  Ad.  &  E.,  1000 ;  3  Per.  &  D.,  578 ;  Footner  v. 
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Cooper,  2  Drew,  7;  Bentley  v.  Oldfleld.  19  Beav.,  225: 
Coltsmann  v.  Coltsmatin,  L.  R.,  3  H.  L.,  121 :  4  Kent 
Cora.,  535 ;  Rossetter  v.  Simmons,  6  S.  <fe  R.,  452  ;  Den 
v.  Payne,  5  Hayw.,  104  ;  Peppin  v.  Ellison,  12  Ired.. 
61 :  Fogg  v.  Clark,  1  N.  H.,  163;  Mayo  v.  Carrington, 
4  Call,  472;  Foster  v.  Stewart,  18  Pa.  St.,  23;  Morri- 
son v.  Semple,  6  Binn.,  94  :  Hunt  v.  Hunt,  4  Gray, 
190;  Morris  v.  Henderson,  37  Miss..  492;  Hardle  v. 
Outlaw,  2Jones  Eq.,  75. 

It  would  be  difficult  if  not  imposssible  to  recon- 
cile all  the  cases.  It  may  be  said  however  that  the 
word  property  is  sufficient  to  pass  real  estate  in  fee 
when,  according  to  the  general  rules  of  construc- 
tion, such  appears  to  be  the  intent  of  the  testator ; 
and  in  1  Jarman  on  Wills,  739,  after  a  review  of  the 
authorities  it  is  said  :  "  it  is  now  settled  that  wordi 
such  as  'property'  and  ' estate' capable  of  includ- 
ing real  with  personal  estate,  will  not  be  deprived 
of  their  full  force  without  evidence  that  they  were 
intended  to  be  used  in  a  more  confined  sense, 
whereas,  formerly,  the  burden  of  proof  was  on  the 
other  side."  See  Shaw  v.  Bull,  2  Eq,  Cas.  Abr.,  320  : 
Doe  v.  Morgan,  and  Patterson  v.  Hyddart,  above 
cited. 
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terms  used  by  the  testator.  Speaking  of  the 
devise  then  under  consideration,  His  Lordship 
. ob-erved:  "  The  natural  and  true  meaning  of 
real  effects,  in  common  language  and  speech,  is 
real  property;  and  real  and  personal  effects 
are  synonymous  to  substance,  which  includes 
everything  that  can  be  turned  into  money  ; " 
283*]  and  *he  declared  himself  clearly  of 
opinion  that  the  testator  meant  that  his  mother 
should  take  the  whole  of  his  property,  and 
that  the  words  were  sufficient  to  effectuate 
that  intention;  and  the  other  judges  concurred. 
In  Huxtep  v.  Brooman,  1  Br.  Ch.,  437,  the 
devise  was,  after  bequeathing  to  three  persons 
the  overplus  of  the  testator's  money  :  "  I  give 
and  bequeath  to  them  all  I  am  worth,  except 
£20,  which  I  give  to  my  executor  ;  "  the  Lord 
Chancellor  held  that  the  terms  "all  I  am 
worth,"  without  other  words  to  control  them, 
must  pass  real  as  well  as  personal  estate.  The 
words  and  terms  of  the  devise  in  this  case  are 
very  clear,  and  leave  not  a  particle  of  doubt  as 
to  the  intention  of  the  devisor.  He  meant  to  put 
all  his  estate  under  the  dominion  and  control 
of  his  wife,  contenting  himself  with  the  in- 
junction upon  her  to  educate  his  daughters 
with  care,  and  to  treat,  them  with  kindness  and 
affection.  The  question  turns  upon  the  term 
"  my  property  ; "  whatever  that  was,  he 
devised  it  to  his  wife.  The  devisor  gave  her 
all  his  property.  There  is  nothing  to  limit  the 
devise  to  any  species  of  property,  or  to  any 
proportion  of  it ;  all  the  testator's  property 
must  pass,  or  none  of  it.  Although  the  testator 
expresses  a  tender  regard  for  his  children,  he 
gives  them  nothing  ;  but  for  the  purpose  of 
educating  and  rearing  them,  he  vests  every- 
thing in  his  wife.  The  words  of  this  devise 
have  received  a  construction  which  meets  my 
full  assent,  in  the  case  of  Morrison  et  al.  v. 
Semple  et  al.,  6  Binn.,  94.  There  the  testator, 
by  a  will,  very  much  like  the  one  under  con- 
sideration, gave  to  his  son-in-law  "  all  his  real 
and  personal  property."  Ch.  J.  Tilghman 
said  that  property  signified  the  right  or  inter- 
est which  one  has  in  lands  or  chattels,  and 
that  it  was  used  in  that  sense  by  the  learned 
and  unlearned,  by  men  of  all  ranks  and  con- 
ditions ;  and  it  was  adjudged  that  the  devisee 
took  an  estate  in  fee.  Property  is  defined  to 
be  the  highest  right  a  man  can  have  to  any- 
thing ;  being  used  for  that  right  which  one 
hath  to  lands  or  tenements,  goods  or  chattels, 
which  no  way  depend  on  another  man's  cour- 
tesy. If  it  be  objected  that  a  devise  of  one's 
property  has  not.  heretofore,  been  adjudged  to 
284*]  convey  all  the  interest  of  the  *devisor, 
in  any  of  the  English  cases,  I  answer,  that  I 
am  not  apprised  that  there  is  any  decision  to 
the  contrary.  The  terms  "all  my  property  " 
are  as  extensive  and  comprehensive  as  "all  my 
estate,"  .or  "  all  my  effects  real  and  personal," 
or  "  all  I  am  worth  "  :  and  when  it  was  first 
established  that  the  words  "  all  my  estate,"  or 
"all  my  effects  real  and  personal,"  passed  a 
fee  simple,  these  were  not  technical  words  to 
vest  a  fee  ;  they  were  rendered  operative, 
because  the  intention  of  the  devisor  was  mani- 
fest that  a  fee  should  pass.  The  maxim,  qui 
hteret  in  litera,  hceret  in  cortice,  might  be  well 
applied  to  any  judge  who  should  refuse  to 
carry  into  effect  the  intention  of  a  testator, 
where  that  intention  is  plain  ;  and  where  he 
JOHNS.  REP..  17. 


employs  words  as  significant  and  comprehen- 
sive, as  those  which  have  been  adjudged  to 
carry  a  fee. 


Cited  in— 17  Wend.,  398;   20  Wend.,  445  ;   1  N.  Y 
24 ;  31  Barb.,  646  ;  4  Bank.  Reg.,  22. 


PRESCOTT  v.  HULL. 

Pleading  and  Practice — Non- Negotiable  Note — 
Action  by  Payee — Judgment  in  another  State- 
Good  Plea  in  Bar — Replication — Present  Suit 
for  Benefit  of  Assignee — Assignment  of  Chose 
in  Action — Seal. 

In  an  action  of  assumpsit  against  the  maker  of  a 
note  (not  negotiable),  it  is  a  good  plea  in  bar  that  a 
jugdment  was  recovered  in  the  Supreme  Court  of 
Vermont  (where  the  note  was  made  and  the  parties 
resided),  at  the  suit  of  a  creditor  of  the  plaintiff,  un- 
der a  foreign  attachment  against  the  plaintitf ,  as  an 
absconding  debtor,  to  recover  the  amount  of  the 
same  note  of  and  against  his  credits  and  effects  in 
the  hands  of  the  defendant,  the  maker  of  the  note, 
as  the  trustee  and  debtor  of  the  plaintiff. 

A  replication,  that  before  the  commencement  of 
the  proceedings  on  the  foreign  attachment  in  Ver- 
mont, the  plaintiff  assigned  and  transferred  the 
i  note,  &c.,  to  A.  is  good ;  the  suit  here  being  prose- 
j  cuted  for  the  benefit  of  the  assignee,  who  was  not 
!•  before  the  court  in  V.  nor  a  party  to  the  proceed- 
ings there ;  it  being  presumed  that  the  court  would 
have  recognized  the  assignee  and  protected  his 
rights,  had  they  known  of  the  assignment :  and  the 
proceedings  there  were,  therefore,  res  inter  altos 
acta,  and  it  is  not  drawing  them  in  question  to  say 
that  the  assignee  is  not  concluded  by  them :  but 
such  replication  ought  to  aver  that  the  debt  was 
assigned  fora  full  and  valuable  consideration,  and 
that  the  suit  was  prosecuting  for  the  benefit  of  the 
assignee,  otherwise  it  is  bad  on  demurrer. 

The  assignment  of  a  chose  in  action  need  not  be 
by  writing  under  seal ;  a  delivery  of  it,  for  a  good 
and  valuable  consideration,  is  sufficient. 

Citations— 3  Johns.,  425 ;  1  T.  R.,  619:   1  Mass.,  117. 

THIS  was  an  action  of  assumpsit,  on  a 
promissory  note,  dated  at  Bennington, 
Sept.  15,  1815,  by  which  *the  defend-  [*285 
ant,  for  value  received,  promised  to  pay  to  the 
plaintiff,  or  bearer,  forty-two  tons  of  yellow 
ochre,  to  be  delivered  in  Bennington,  in  the 
State  of  Vermont.  The  declaration  contained 
counts  on  the  note,  and  the  usual  money 
counts.  The  defendant  first  pleaded  non 
assumpsit,  and  afterwards,  puis  darrein  con- 
tinuance, except  as  to  $11.30,  parcel,  &c.,  in 
bar.stating  that  at  the  timeof  making  of  thesup- 
posed  promises,  the  parties  were  inhabitants  of 
Bennington,  in  the  State  of  Vermont,  and  set- 
ting forth  an  Act  of  the  Legislature  of  that 
State,  declaring  that  if  any  person  should  have 
in  his  possession  any  money,  goods,  chattels, 
rights  or  credits  of  any  person  who  should 
have  secretly  absconded  from  the  State  of  Ver- 
mont, or  keep  concealed  within  the  same,  any 
creditor  might  cause  such  person  or  per- 
sons having  such  money,  goods,  chattels,  rights 
or  credits,  to  be  summoned  as  trustee  of  such 

1.— In  Doe,  d.,  \.  Langlands.  14  East,  370,  the  words 
of  the  will  were  :  "I  give  and  bequeath  all  and  every 
the  residue  of  my  property,  goods  and  chattels,  to 
be  divided  equally,  &c.;  it  was  held  that  the  word 
"  property  "  comprehended  all  that  the  testator  was 
worth  and  would  pass  his  real  as  well  as  his  per- 
sonal estate  ;  and  that  the  words  "goods  and  chat- 
tels," with  which  it  was  joined  were  not  explana- 
tory or  restrictive,  but  cumulative  merely,  ll  East, 
:  290,  518. 
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absconding  or  concealed  debtor,  by  a  process 
to  be'  issued  against  him,  according  to  the  form 
prescribed  in  the  Act,  and  to  be  served,  &c. ; 
and  that  when  the  trustee  should  appear  in 
proper  person  at  the  court,  such  trustee  should, 
if  the  plaintiff  requested  it,  be  put  to  answer 
interrogatories  under  oath,  as  to  the  money, 
&c..  of  the  principal  debtor,  in  his  possession, 
at  any  time  before  or  since  the  service  of  such 
summons  on  him  ;  and  that  if  the  trustee 
should  appear  at  the  court,  and  it  should  be 
made  evident  by  his  oath  or  other  proof  that 
such  trustee  had  money,  goods,  chattels,  rights 
or  credits  of  the  principal  debtor  in  his  pos- 
session, at  the  time  of  the  service  of  such 
process,  or  at  any  time  since,  a  record  thereof 
should  be  made,  and  the  said  trustee  should 
be  liable  to  the  plaintiff  for  the  money, 
«fcc..  in  his  hands  or  possession,  to  the  value  of 
the  judgment  recovered  against  the  principal 
debtor,  if  so  much  there  be.  and  that  execu- 
tion should  issue  therefor.  The  plea  further 
stated  that  on  May  11,  1816,  a  suit  was  com- 
menced, according  to  the  laws  of  Vt.,  under 
the  said  Act  by  the  Safford  Woolen,  Cotton 
and  Linen  Co.  of  Bennington,  Vt.,  against 
the  defendant,  at  13.,  he  then  being  trustee  and 
deb! or  to  the  plaintiff,  by  reason  of  the  same 
premises  set  forth  in  his  declaration  ;  that  the 
writ  was  issued  in  the  form  prescribed,  &c., 
by  which  the  defendant  was  required  to  ap- 
28O*]  pear  at  M..  before  *the  Bennington 
County  Court,  on  the  first  day  of  June  then 
next,  to  answer  to  the  declaniiion  of  the  said 
Company,  averring  that  the  defendant  had  in 
his  possession  moneys,  goods,  chattels,  rights 
or  credits  of  the  plaintiff,  to  the  value  of  $200  ; 
which  writ  was  served  and  returned  in  due 
form,  &c.,  and  that  such  proceedings  were 
had  in  such  suit;  that  on  the  third  Monday  of 
Dec..  1816,  the  said  was  suit  appealed  from  the 
said  County  Court  to  the  Supreme  Court  of 
Vt.,  to  the  January  Term  of  that  court,  in 
1817  ;  and  that  the  same  was  duly  entered  in 
the  Supreme  Court :  and  at  the  same  court  the 
plaintiff  appeared  in  and  defended  the  said 
suit ;  and  denied  that  he  had  secretly  ab 
sconded  from  the  said  State,  or  .had  kept  con- 
cealed within  the  same,  at  or  previous  to  the 
commencing  of  the  said  suit  against  him  :  that 
the  said  Safford  Company  appeared  in  the 
said  Supreme  Court  of  Vt.,  and  averred  that 
the  plaintiff,  Prescolt,  at  the  time  of  suing  out 
and  serving  of  the  writ,  was  an  absconding  or 
concealed  debtor,  &c.,  and  praying  that  the 
same  might  be  inquired  of  by  the  country,  &c. 
That  on  this  issue  joined,  a  day  was  given,  &c., 
until  the  September  Term  of  that  court,  in  the 
year  last  aforesaid,  at  which  time  the  Safford 
Company  and  Prescott  appeared,  and  a  jury 
was  impaneled, ,&c.,  who  returned  their  ver 
diet,  by  which  they  found  that  Prescott  was  an 
absconding  debtor  ;  and  at  which  time,  also, 
the  defendant  appeared,  and  made  answers  to 
interrogatories  then  and  there  exhibited  to 
him,  <&c.,  whether,  at  the  commencement  of 
the  said  suit,  or  since,  he  had  any  moneys, 
goods,  chattels,  rights  or  credits  of  Prescott 
the  plaintiff,  in  his  hands,  and  whether  he  had 
notice  of  the  transfer  of  the  note  mentioned  in 
the  first  count  of  the  plaintiff's  declaration, 
before  the  commencement  of  the  said  suit  of 
the  Safford  Company,  to  Abel  &  Lord,  or  to 
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either  of  them.  The  plea  further  stated  that  the 
said  action  was  further  continued  before  the 
said  court  to  January  Term,  1818.  when  all  the 
parties  appeared  by  their  attorneys  ;  and  that 
it  was  then  and  there  considered  by  the  said 
Supreme  Court  of  Vt.,  that  the  defendant  was 
a  trustee  to  the  said  Prescott,  and  then  had  in 
his  hands  credits  to  the  amount  of  $154.98, 
out  of  which  the  defendant  should  be  allowed 
*his  costs  taxed  at  $30.45  ;  and  that  it  [*287 
was  further  considered  by  the  said  court  that 
Prescott  was  an  absconding  debtor,  and  that 
the  said  Safford  Company,  plaintiffs  in  the 
said  action,  should  have  and  recover  of  the 
said  Prescott,  or  of  and  against  his  effects  in 
the  hands  of  his  said  trustee,  the  sum  of 
$71.84  damages,  and  his  costs,  taxed  at  $41.39; 
which,  together  with  the  costs  allowed  the 
defendant,  amounted  to  $143.68  ;  and  the 
defendant  averred  that  all  and  every  the  causes 
of  action,  &c.,  in  the  plaintiff's  declaration, 
are  the  same  identical'  causes,  &c.,  by  reason 
of  which  he  was  so  considered  and  adjudged  by 
the  said  court  a  trustee  to  the  plaintiff,  and  to 
have  in  his  hands  credits  to  the  amount  of 
$154.98,  &c.,  and  were  the  very  point  and  sub- 
ject of  the  controversy.  &c.,  in  the  said  suit, 
&c. :  and  as  to  the  $11.30,  parcel,  &c.,  nil 
dicit.  &c. 

The  plaintiff  replied,  that  before  the  com- 
mencement of  the  said  suit  by  the  Safford  Com- 
pany, against  the  defendant,  as  trustee  and 
debtor  of  the  plaintiff,  and  before  any  of  the 
proceedings  mentioned  in  the  said  plea  of  the 
defendant  had  been  instituted,  to  wit :  on 
Dec.  23,  1815,  he.  the  plaintiff,  assigned  and 
transferred  the  said  several  contracts,  causes, 
and  rights  of  action,  'in  his  said  declaration 
specified  and  contained,  to  Oliver  Abel  and 
Lynds  Lord,  of  Bennington.  in  the  State  of 
Vermont,  of  which  assignment  and  transfer 
the  defendant,  afterwards,  and  before  the 
commencement  of  the  said  suit  by  the  said 
Safford  Company,  against  the  defendant,  as 
trustee  and  debtor  of  the  plaintiff,  to  wit  :  on 
Dec.  23,  1815,  had  due  notice,  at,  &c.  And 
this,  &c.,  wherefore,  &c. 

To  this  replication  there  was  a  demurrer 
and  joinder  in  demurrer. 

Mr.  Mitchell,  in  support  of  the  demurrer, 
contended:  1.  That  the  plaintiff  was  estopped 
by  the  judgment  of  the  Supreme  Court  in  Vt., 
from  alleging  the  assignment,  or  litigating  a 
fact  which  had  been  judicially  settled  by  a 
court  of  competent  jurisdiction  in  Vt.,  between 
two  citizens  *of  that  State.  The  plaint-  [*288 
iff  and  all  the  parties  appeared  before  that 
court,  and  litigated  their  rights  ;  and  that 
court  having  adjudged  that  the  defendant  was 
the  trustee  and  debtor  of  the  plaintiff  by  rea- 
son of  the  same  note,  have  negatived  the  exist- 
ence of  the  assignment  stated  in  the  plaintiff's 
replication.  Where  any  precise  fact  has  been 
litigated,  and  decided  by  a  court  of  competent 
jurisdiction,  it  is  res  judicata,  and  cannot  be 
again  called  in  question.  (Outram  v.  More- 
w»f>d,  3  East,  346  ;  Taylor  v.  Bryden,  8  Johns., 
178,  176;  Jloytv.  Gelxton,  13  Johns.,  141-.56; 
8.  C.,  3  Wli.,  246.)  The  very  fact  put  in 
issue,  tried,  and  adjudged,  in  Vermont,  is  now 
attempted  to  be  again  brought  in  question. 
The  proper  mode  of  taking  advantage  of  this 
matter  of  estoppel,  where  it  appears  in  any 
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previous  pleading,  is  by  demurrer.     (I  Chit. 
PL,  575,  576  ;  1  Saund.,  326,  n.  4  ;  7  T.  R.,  537.) 

2.  Should  it  be  said  that  this  suit  is  brought 
for  the  benefit  of  Abel  &  Lord,  we  answer 
that  the  plaintiff  ought  to  have  averred  the 
fact  in  his  replication,  so  that  it  might  have 
been  put  in  issue. 

The  defendant  has  been  legally  compelled, 
by  a  court  of  competent  jurisdiction,  to  pay 
the  money  ;  and  having  paid  it  once,  he  ought 
not  to  be  compelled  to  pay  it  a  second  time. 
This  principle  was  laid  down  in  Phillips  v. 
Hunter,  2  H.  Bl.,  402,  and  that  decision  was 
recognized  by  this  court  in  Embree  v.  Hanna, 
5  Johns.,  101,  and  the  case  of  Fisher  v.  Lane, 
3  Wils.,  297,  was  disapproved.  The  parties 
are,  at  least,  equal  in  equity,  and  melior  est 
conditio  defendentis ;  but  the  defendant  has 
higher  equity,  for,  if  he  is  obliged  to  pay  the 
money  a  second  time,  he  is  without  a  remedy  ; 
but  Che  plaintiff  would  have  a  remedy. 

3.  There  is  no  valid  assignment.     The  repli- 
cation does  not  aver  any  consideration  what- 
ever, nor  that  it  was  in  writing,  or  sealed  or 
delivered;  nor  that,  by  the  laws  of  Vermont, 
the  debt  could  be  assigned.     An  assignment, 
to  be  good  against  creditors,  must  be  for  an 
adequate  consideration,  and  made  bona  fide. 
For  aught  that  appears,  the  assignment  was 
voluntary  and  fraudulent.     (Winch  v.   Kelly, 
1  T.  R.,  623  ;  PerkiiM  v  Parker,  8  Mass.,  117. 
289*]  *118.)    The  replication  merely  states 
that  the  cause  of  action    was   assigned  and 
transferred  to  A.  &  L. 

Mr.  Buel,  contra.  The  true  question  in- 
tended to  be  brought  before  the  court,  on  this 
demurrer,  is,  whether  a  recovery  under  a 
foreign  attachment,  in  another  state,  can  be 
pleaded  in  bar  to  a  suit  here,  in  behalf  of  the 
assignees  of  the  debt.  The  demurrer  admits 
the  notice,  if  well  pleaded.  Are  not  the 
assignees  of  a  chose  in  action  to  be  protected 
in  a  court  of  law  ?  A  foreign  attachment  is  a 
proceeding  in  rem,  transferring  a  chose  in 
action,  by  operation  of  law.  (Kirby,  129  ;  1 
Ball.,  261;  9  Mass.,  408;  13  Johns.,  206.) 
Then,  is  an  assignment  by  the  mere  operation 
of  law,  to  overreach  and  defeat  an  assign- 
ment in  fact?  The  statutes  authorizing  foreign 
attachments  apply  only  to  the  goods  and  chat- 
tels of  the  absconding  debtor ;  not  to  prop- 
erty, debts  or  credits  which  he  had  previous- 
ly assigned.  After  the  assignment  of  the 
debt,  the  absconding  debtor  had  no  property 
in  it  which  could  be  attached.  (1  Laws  of 
Vt.,  24.)  None  of  the  cases,  either  in  England 
or  in  this  country,  give  any  further  or  greater 
effect  to  a  foreign  attachment. 

Again  ;  estoppels  affect  only  parties  and 
privies  ;  but  Abel  &  Lord  were  not  parties  or 
privies  to  the  suit  in  Vermont.  They  had  no 
notice  of  the  proceedings  there,  and  ought  not 
to  be  affected  by  them.  (2  Madd.  Ch..  156; 
Phil.  Ev.,  222;  4  Bl.  Com.,  283.)  Unless 
they  were  called  before  the  court  in  Vermont, 
their  rights  cannot,  in  any  manner,  be  affected 
by  its  decision.  Cases  may  be  cited  from  the 
courts  of  all  the  states  in  which  foreign  attach- 
ments are  allowed,  to  show  that  the  defense 
set  up  by  the  defendant  could  not  be  main- 
tained. "Where  the  debtor  of  A  has  made  an 
express  promise  to  pay  the  debt  to  A's  factor, 
the  debtor  cannot  be  held,  as  the  trustee  of  A, 


under  a  foreign  attachment.  (Staphvrst  v. 
Pearce,  4  Mass.,  258.)  So  the  promisor,  in  a 
contract  not  negotiable,  but  which  is  assigned 
in  equity,  cannot  be  held  as  a  trustee  of  the 
promisee,  after  the  assignment.  (Foster  v. 
Sinkler,  4  Mass.,  450  ;  5  Mass.,  210 ;  7  Mass 
438;  13  Mass.,  *218  ;  3  Binn.,  394;  P29O 
2  Gall.,  557;  Swift's  Ev.,  351.) 

As  to  the  objection  to  the  form  of  the  repli- 
cation ;  an  assignment  may  be  by  parol,  or  by 
writing  without  seal.  The  words  "  assigned  " 
and  "transferred,"  with  an  averment  of  notice, 
are  all  that  is  necessary  ;  the  assignment  and 
notice  constitute  the  substance  or  the  plea ; 
and  this  court  will  recognize  and  protect  the 
rights  of  an  assignee  of  a  chose  in  action.  (3 
Johns.,  425  ;  4  T.  R.,  690  ;  16  Johns.,  51.) 

Mr.  Mitchell,  in  reply,  said  that,  for  aught 
that  appeared,  choses  in  action  were  not 
assignable  in  Vermont.  The  fact  should 
have  been  averred  in  the  replication.  It  does 
not  appear  that  the  assignment  was,  in  fact, 
before  the  suit  was  commenced  in  Vermont. 
Notice  of  the  proceedings  to  A.  &  L.  may  be 
inferred  ;  for  the  replication  avers  that  the 
parties  lived  in  Vermont,  and  the  plaintiff 
litigated  the  very  point  there  ;  and  the  as- 
signees were  on  the  spot.  A  constructive 
notice  is  sufficient.  But  a  notice  to  A.  &  L. 
was  not  necessary  to  bind  them  by  the  pro- 
ceedings in  Vermont  (5  Johns.,  103),  especial- 
ly as  the  suit  is  not  averred  to  be  brought  for 
their  benefit. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  plea,  in  this  case,  would  be  above  all 
exception,  had  it  averred  that  Abel  &  Lord 
had  been  brought  before  the  court  in  Vermont 
to  contest  the  point  of  the  assignment  to  them. 
The  defendant,  to  be  sure,  was  not  bound  to  aver 
that  fact,  because  it  had  not  been  set  up  until 
the  replication  was  put  in  that  Abel  &  Lord 
were  assignees  of  the  present  cause  of  action, 
prior  to  the  proceedings  against  the  defend- 
ant, as  the  trustee  of  the  plaintiff.  The  plea 
then  is  good  ;  it  appearing  that  the  court  in 
Vermont  had  jurisdiction  of  the  cause,  and 
that  the  persons  of  the  parties  were  before 
them. 

The  replication  is  objected  to  on  several 
grounds  :  1st.  That  the  plaintiff  is  estopped 
to  draw  in  question  any  point  decided  in  Ver- 
mont, that  court  having  jurisdiction,  and  all 
the  parties  being  citizens  of,  and  domiciled  in, 
that  State.  *2d.  Because  it  is  n«t  [*291 
averred  in  the  replication,  that  this  suit  is 
prosecuted  for  the  benefit  of  Abel  &  Lord. 
3d.  Because  Prescott's  appearance  in  Vermont 
was,  in  effect,  the  appearance  of  Abel  &  Lord. 
4th.  Because  there  is  no  consideration  for  the 
assignment,  nor  is  it  stated  to  be  under  seal. 

The  first  objection  cannot  be  sustained,  if  it 
be  considered  that  a  court  of  law  in  Vermont 
would  recognize  and  protect  the  rights  of  an 
assignee  of  a  chose  in  action.  On  this  point, 
we  have  no  direct  proof,  but  I  think  it  cannot 
well  be  doubted,  that  the  courts  of  that  state 
will  notice  and  protect  the  equitable  rights  of 
an  assignee.  It  is  understood  that  those  courts 
possess  equitable  and  legal  powers,  and  it 
would  be  repugnant  to  all  notions  of  a  well 
regulated  system  of  jurisprudence,  to  suppose 
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that,  courts,  possessing  both  jurisdictions, 
would  refuse  its  aid  to  the  assignee  of  a  chose 
in  action.  If  we  are  to  consider  this  suit  as 
prosecuted  for  t)ie  benefit  of  Abel  &  Lord,  it  is 
not  drawing  in  question  any  point  decided  in 
Vermont,  to  say,  they  are  not  concluded  by 
the  proceedings  set  forth  in  the  plea  ;  because, 
it  is  res  inter  alias  acta.  Their  rights  were 
never  brought  into  the  view  of  that  court,  and 
were  never  decided  upon.  The  plea  does  not 
pretend  that  they  were  before  that  court ;  and 
it  is  not  a  little  remarkable,  that  although  it  is 
stated  that  an  interrogatory  was  put  to  the 
defendant  calculated  to  bring  out  the  fact 
whether  the  defendant  had  notice  of  the  trans- 
fer and  assignment  of  the  present  cause  of 
action  to  Abel  &  Lord,  before  the  commence- 
ment of  the  suit  by  the  Safford  Company 
against,  him,  the  answer  is  not  stated  ;  and  if 
the  defendant  suppressed  the  fact,  or  answered 
falsely  as  to  the  notice,  so  that  the  court  had 
no  knowledge  of  the  assignment,  and  therefore 
took  no  measures  to  bring  Abel  &  Lord  before 
them,  he  cannot  now  make  the  objection  that 
it  is  res  judicata,  for  the  proceeding  would  be 
fraudulent  on  the  part  of  the  defendant.  The 
same  answer  applies  to  the  plaintiff ;  if  he 
concealed  the  fact,  which  justice  required 
should  be  made  known,  he  also  acted  fraud- 
ulently ;  but  there  is  no  foundation  for  saying 
that  the  plaintiff  represented  Abel  &  Lord  in 
the  suit  in  Vermont. 

292*]  *The  second  and  fourth  exceptions 
may  be  considered  together,  and  I  cannot  help 
considering  them  fatal.  It  ought  to  have  been 
averred  in  the  replication,  that  this  debt  had 
been  assigned  for  a  full  and  valuable  consid- 
eration, and  that  the  suit  was  now  prosecuting 
for  the  benefit  of  the  assignees.  In  Andrews 
v.  Beecker,  1  Johns.  Cas.,  411,  the  reporter 
does  not  profess  to  give  a  full  report ;  in  the 
note,  it  is  stated  that  nothing  but  a  short  note 
of  the  case  could  be  obtained.  We  cannot 
regard  the  brief  statement  of  the  case  as  at  all 
evidence  of  what  the  pleadings  were.  In  Lii- 
tlefield  v.  Storey,  8  Johns. ,  425,  the  replication 
was,  that  before  the  commencement  of  the 
suit  he  sold  and  assigned  over -the  obligations 
to  Z.  R.  Shepherd,  to  have  and  receive  the 
money  due  thereon  to  his  own  use,  of  which 
the  defendant  had  notice  ;  averring  that  the 
action  was  commenced  for  the  sole  benefit  and 
use  of  the  assignee,  to  enable  him  to  collect 
and  receive  the  moneys  due.  It  does  not 
appear  that  any  objection  was  made  to  the  form 
of  the  replication  ;  but  there  is  an  evident  dis- 
tinction between  the  cases.  Here,  the  Safford 
Company  had  an  interesfcin  this  debt,  unless  it 
had  been  assigned  bonafide,  and  fora  full  con- 
sideration. In  the  case  of  Winch  v.  Keeley,  1 
T.  R.,  619,  the  consideration  for  the  assign- 
ment is  not  fully  stated  ;  but  there  is  the  same 
averment  as  in  the  last  case,  that  the  suit  was 
for  the  sole  benefit  of  the  assignee.  And  in 
Perkins  v.  Parker,  1  Mass.,  117,  which  is  a 
case  very  analogous  to  the  present,  where  the 
assignment  of  the  chose  in  action  was  alleged 
to  be  for  value  received,  all  the  judges  held 
that  the  replication  was  defective  in  not  stating 
that  the  assignment  was  made  upon  a  good  and 
adequate  consideration,  setting  forth  the 
nature  and  amount ;  and  some  of  the  judges 
held  that  it  ought  to  be  under  seal. 
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I  do  not  consider  the  want  of  a  seal  essen- 
tial ;  the  mere  delivery  of  the  chose  in  action 
upon  a  good  and  valid  consideration,  would  be 
sufficient,  even  were  it  a  specialty.  It  ought, 
however,  to  be  alleged  that  the  assignment  was 
for  a  full  and  valuable  consideration,  and  that 
it  is  a  subsisting  assignment,  by  an  averment 
that  the  suit  is  prosecuted  for  the  benefit  of 
the  assignee. 

*The  defendant  must  have  judgment,[*293 
with  leave  to  the  plaintiff  to  amend,  on  pay 
ment  of  costs. 

Judgment  for  ike  defendant. 

Assignment  of  chose  in  action  may  be  hy  paroL 
Cited  in— 19  Johns.,  96:  4  N.  Y..  507 ;  30  N.  Y.,  87 ;  11 
Hun,  487 :  6  Barb.,  552;  11  Barb.,  638 :  20  Barb.,  159  ; 
39  Barb.,  166  :  1  T.  &  C.,  188 :  10  Bos.,  366. 

In  action  thereon,  consideration  must  be  set  forth  at 
large.  Cited  in— 6  Cow.,  156:  9  Cow.,  36;  2  Wend., 
422  :  Hill  &  D.,  209. 

Also  cited  in— 5  How.  Pr.,  52 ;  18  Wall.,  154 ;  131 
Mass.,  519. 


HARDIN  v.  KRETSINGER. 

Covenants — Dependent — Conveyance  of  Land — 
Payment  in  Money  and  Obligations — What 
was  Compliance — Notice  to  Produce  Written 
Instilment. 

Where  A  covenanted  to  convey  to  B,  by  a  good 
warrantee  deed,  a  lot  of  land,  and  B  covenanted  to 
pay  A  $400  in  money  and  $150  in  obligations,  on  the 
execution  and  delivery  of  the  deed,  these  are 
dependent  covenants,  and  to  be  performed  simulta- 
neously; and  B  having1  tendered  $400  in  money,  and 
two  promissory  notes  executed  by  third  persons 
payable  to  him  or  bearer,  and  not  indorsed  by  him, 
amounting  to  $150:  which  A  took  up  and  kept, 
throwing  down,  at  the  same  time,  a  deed  to  B,  which 
he  refused  to  accept,  but  which  he  afterwards 
received.  Held  that  this  was  a  performance  of  the 
covenant  on  the  part  of  B  for  the  payment  of  $150 
in  obligations :  and  that  the  notes  were  taken  by  A 
on  the  original  contract  as  a  payment,  and  at  his 
own  risk  as  to  the  insolvency  of  the  makers ;  there 
being  no  fraudulent  representations  or  concealment 
on  the  part  of  B;  though,  if  there  had  been  any 
fraud,  in  this  respect,  the  plaintiff  could  not  have 
availed  himself  of  it,  in  an  action  of  covenant  for 
the  non-delivery  of  the  obligations. 

Where  the  form  of  action,  or  pleadings,  gives  the 
party  notice  to  be  prepared  to  produce  a  writing  or 
instrument,  if  necessary,  no  other  notice  to  produce 
it  is  requisite. 

Citations— 13  Johns.,  92;  11  Johns.,  411;  1  LA. 
Raym.,  442. 

THIS  was  an  action  of  covenant.  By  an 
agreement  under  the  hands  and  seals  of 
the  parties,  dated  Sept.  20,  1817,  the  plaintiff 
covenanted  to  sell  and  convey  to  the  defend- 
ant, by  a  good  and  sufficient  warranty  deed, 
&c.,  a  certain  lot  of  land  ;  in  consideration  of 
which  the  defendant  covenanted  to  pay  to  the 
plaintiff  $1,600,  as  follows  :  $400  to  be  paid 
down  in  money  ;  $150  in  obligations,  at  the 
same  time,  and  on  the  execution  and  delivery 
of  the  deed  ;  and  the  residue  to  Jacob  Smith, 
who  held  a  mortgage  against  the  premises. 
The  breach  alleged  was  the  non-payment  of 
the  sum  of  $150,  in  obligations.  At  the  trial, 
before  Mr.  Justice  Yates,  at  the  Herkimer  Cir- 
cuit, in  June,  1819,  the  plaintiff  proved  that 
the  deed  had  been  duly  executed  and  delivered 


NOTE.— Covenants—  When  independent  and  when 
dependent.  See  Baruso  v.  Madan,  2  Johns.,  145, 
note. 

Payment  by  note— When  it  discharges  obligation. 
See  Whitbeck  v.  Van  Vess,  11  Johns.,  409,  note. 
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to  the  defendant  ;  and  it  was  admitted  that  the 
defendant  had  paid  down  the  $400  in  money  ; 
and  the  only  question  was  as  to  the  payment 
of  the  $150  in  obligations.  It  was  proved  on 
the  part  of  the  defendant  that  the  parties  met 
together,  in  Sept.,  1817,  and  after  the  deed  was 
executed,  the  defendant  counted  and  laid  down 
the  $400,  and  also  two  promissory  notes,  one 
executed  by  Amos  Root.  May  6,  1817,  for  $100, 
payable  to  G.  &  W.  Kretsinger  or  bearer,  six 
months  after  date ;  the  other  for  $59.38,  and 
made  by  John  Vrooman,  Jr.,  payable  to  G. 
&  W.  Kretsinger  or  bearer,  and  then  due ; 
and  the  plaintiff  was  to  give  the  defendant 
294*]  *a  note  for  the  excess  of  $9.38  ;  some 
dispute  having  arisen  between  the  parties,  the 
plaintiff  took  up  the  money  and  notes  which 
had  been  tendered  by  the  defendant  and  laid 
on  the  table,  and  kept  them,  and  refused  to 
return  them;  and  he  threw  on  the.  table  the 
deed,  and  his  note  for  $9.38,  which  the 
defendant  then  refused  to  accept.  But  the 
defendant  finally  took  the  deed  and  note,  the 
plaintiff  refusing  to  return  the  money  and  the 
notes  taken  up  by  him.  The  plaintiff's  counsel 
objected  to  giving  evidence  of  the  receipt  of 
the  notes  by  the  plaintiff,  without  a  notice  to 
produce  them,  which  objection  was  overruled 
by  the  judge. 

The  plaintiff  gave  evidence  to  show  that 
Root's  note  was  not  good,  but  that  he  was 
insolvent ;  and  that  the  defendant  was  to 
indorse  the  notes,  and  the  plaintiff  to  make 
oath  that  the  premises  were  unincumbered, 
except  as  to  the  mortgage  mentioned. 

The  plaintiff's  counsel  insisted  that  by  the 
terms  and  legal  construction  of  the  agreement, 
the  notes  were  not,  under  the  circumstances,  a 
payment  or  discharge  of  the  sum  of  $150  so 
agreed  to  be  paid  in  obligations  ;  out  the  judge 
charged  the  jury  that  the  notes  were,  in  judg- 
ment of  law,  a  payment  of  that  sum,  and  the 
jury,  under  his  direction,  found  a  verdict  for 
the"  defendant. 

The  case  was  submitted  to  the  court  without 
argument. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  plaintiff  moves  for  a  new  trial,  on  two 
grounds: 

1st.  That  parol  evidence  to  prove  the  notes 
received  by  the  plaintiff,  or  their  contents, 
was  inadmissible,  no  notice  having  been  given 
to  produce  them. 

2d.  That  the  covenant  to  pay  $150  in  obliga- 
tions, at  the  time  and  on  the  executing  and 
delivery  of  the  deed,  was  not  satisfied  by  the 
.delivery  of  notes,  producing  no  avails. 

As  to  the  first  point,  the  case  does  not  state 
the  nature  of  the  pleadings,  and  we  ought  to 
intend  that  the  defendant  either  pleaded  or 
gave  notice  that  he  would  give  in  evidence, 
that  he  had  delivered  to  the  plaintiff,  pursuant 
to  the  covenant,  at  the  time  of  the  execution 
295*]  and  delivery  of  the  deed,  Obligations 
amounting  to  $150,"which  were  then  and  there 
accepted.  This  we  ought  the  more  strongly 
to  presume,  because  it  is  not  made  an  excep- 
tion that  the  pleadings  would  not  have  author- 
ized the  admission  of  the  proof.  If  so,  then 
the  principle  of  the  case  of  the  People  v.  Hoi- 
brook  applies.  (13  Johns.,  92.)  After  review- 
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ing  all  the  cases,  we  held  that  in  an  action  of 
trover  for  bonds  or  notes,  no  notice  to  pro- 
duce the  thing  sought  to  be  recovered  was 
necessary  ;  and  that  where  the  form  of  action 
gives  the  party  notice  to  be  prepared  to  pro- 
duce the  instrument,  if  necessary  to  falsify  the 
evidence  of  the  other  party,  it  is  not  necessary 
to  give  notice  to  produce  the  instrument. 

These  principles  apply  directly  to  this  case. 
The  form  of  the  pleading,  we  must  presume, 
gave  the  plaintiff  notice  that  he  had  received 
and  had  in  his  possession  obligations  amount- 
ing to  more  than  $150  ;  he  was  bound,  then,  if 
he  would  falsify  the  allegation,  to  have  come 
prepared  to  produce  them. 

The  payment  of  $400  in  money,  and  $150  in 
obligations,  and  the  execution  and  delivery  of 
the  deed,  were  dependent  acts,  and  to  be  per- 
formed simultaneously.  In-  Wliilbeck  v.  Van 
Ness,  11  Johns.,  411,  all  the  cases  in  which 
the  delivery  and  acceptance  of  a  bill  or  note 
would  or  would  not  be  a  payment,  were  exam- 
ined and  reviewed,  and  the  result  was,  that 
taking  a  bill  or  note,  for  goods  sold  at  the  time, 
was  a  payment,  because  it  was  part  of  the 
original  contract,  but  that  for  a  precedent 
debt,  the  acceptance  of  a  bill  which  turned 
out  to  be  bad,  was  no  payment.  Among  other 
cases,  we  referred  to  that  of  The  Bank  of  En- 
gland v.  Newman,  1  Ld.  Raym.,  442,  in  which 
Lord  Holt  ruled  that  if  a  man  has  a  bill,  pay- 
able to  him  or  bearer,  and  he  delivers  it  over, 
for  money  received,  without  indorsement, 
this  was  a  plain  sale  of  the  trill,  and  he  who 
sells  it  does  not  become  a  new  security.  In  the 
present  case,  the  notes  were  not  delivered. in 
satisfaction  of  a  precedent  debt ;  they  were 
delivered  on  the  original  contract,  and  the 
defendant  did  not  indorse  them,  nor  was  he 
required  to  do  so.  They  were  taken,  then,  at 
the  peril  and  risk  of  the  plaintiff,  as  regarded 
*the  solvency  of  the  drawers,  unless,  [*296 
indeed,  there  were  fraudulent  representations, 
or  a  fraudulent  concealment  of  facts.  No 
such  representations  or  concealment,  however, 
were  pretended,  and  had  they  existed,  the 
plaintiff  could  not  have  availed  himself  of 
such  facts  in  this  case,  which  is  an  action  of 
covenant  for  the  non-delivery  of  the  obliga- 
tions. The  mere  question  was,  whether  obli- 
gations to  the  amount  stipulated  had  been 
delivered.  The  nature  of  the  .issue  shut  out 
all  inquiry  as  to  the  solvency  of  the  drawers 
of  the  notes,  or  fraud  in  passing  them. 

Motion  for  a  new  trial  denied. 

Cited  in— 3  Wend.,  488 :  13  Wend.,  508  :  2  Edw., 
493;  2  Abb.  A  pp.  Dec.,  425;  4  Trans.  App.,  204 ;  21 
Barb.,  326 ;  2  Wood  &  M ..  30. 


HELM  «.  MILLER. 

Executor*  and  Administrator* —  W7ien  Deemed 
to  Act  in  Private  Capacity — Marriage  to  Leg- 
atee and  Executrix — Sale  of  Slave  Belonging  to 
Estate,  by  Husband — Note  for  Consideration 
Money,  Void  under  N.  T.  Statute. 

The  plaintiff,  who  had  married  an  executrix,  who 
was  also  legatee  of  all  the  testator's  property, 
including  Slaves  brought  with  him  into  this  State 
from  Virginia,  sold  a  slave  belong-im?  to  the  testa- 
tor, at  the  time  of  his  decease,  and  took  a  note  for 
the  consideration  money,  which  he  applied  to  the 
payment  of  his  own  debt. 
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Held  that  the  sale  was  made,  not  in  the  character 
of  executor,  in  right  of  his  wife,  but  in  his  private 
right,  as  part  of  his  property  acquired  by  his  mar- 
riage with  the  legatee,  and  was,  therefore,  illegal 
and  void,  especially  as  the  sale  was  not  necessary  to 
pay  the  debts  of  the  testator,  and  there  was  evi- 
dence of  a  contrivance  to  elude  the  Act  (2  N.  H.  L., 
201),  and  that  no  action  could  be  maintained  on  the 
note  given  for  the  consideration  money. 

Citations—  2  Johns.  Cas.,  79  ;  Act,  Feb.  22,  1788  ; 
Com.  Dig.  Admin.,  C,  6,  354  ;  1  Lev.,  25  ;  3  East,  UJO  ; 
Roper,  l&J. 


was  an  action   of  assumpsit,  tried  at 

-  the  Steuben  Circuit,  June  10,  1819,  before 
Mr.  Justice  Woodworth.  The  plaintiff  gave 
in  evidence  a  note  executed  by  the  defendant, 
as  follows:  "For  value  received,  four  years 
after  the  date  hereof,  I  promise  to  pay  to  Will- 
iam Helm,  or  order,  $850,  with  interest  until 
paid.  This  note  is  executed  in  consideration 
of  a  negro  man,  named  John,  this  day  deliv- 
ered by  said  Helm  to  said  Miller  ;  and  it  is  the 
express  understanding  of  the  parties,  that  if, 
in  consequence  of  any  law  of  this  or  of  the 
U.  S.,  the  said  negro  man  shall  be  legally  dis- 
charged or  liberated  from  the  possession  of  the 
said  Miller,  previous  to  the  payment  hereof, 
then  this  obligation  to  be  void.  This  provis- 
ion is  not,  however,  to  extend  to  any  laws  to 
be  passed  hereafter  for  the  emancipation  of 
slaves;  dated  Oct.  21,  1813." 

It  was  proved  that  the  defendant  purchased 
the  negro  man  of  the  plaintiff  ;  and  at  the 
207*]  time  of  sale,  it  was  agreed,  *on  the 
suggestion  of  the  plaintiff,  and  for  greater 
caution,  that  the  plaintiff  should  confess  a 
judgment  in  favor  of  sbe  defendant  ;  and  that 
an  .  execution  should  issue  by  virtue  of 
which  the  negro  should  be  sold  ;  which  was 
accordingly  done,  and  a  bill  of  sale  was  exe- 
cuted by  the  sheriff  to  the  defendant,  which 
was  produced  and  proved  at  the  trial. 

It  was  admitted  that  the  negro  man  was 
brought  from  the  State  of  Va.  by  P.  Thornton, 
who  owned  him,  at  the  time  of  his  death,  in 
1806;  and  by  his  will,  dated  July  1,  1806, 
which  was  produced,  he  devised  to  his  wife 
all  the  property  he  possessed  in  the  State  of 
N.  Y.,  including  his  negro  slaves,  and  appoint- 
ed his  wife  executrix,  and  L.  Washington,  of 
George  County,  Va.,  his  executor.  The  will 
was  proved,  and  letters  of  administration 
thereon  granted  to  Susan  Thornton,  widow  of 
the  testator,  only,  as  executrix.  Previous  to 
giving  the  above  mentioned  note  the  plaintiff 
married  the  said  Susan  Thornton.  It  appeared 
that  plaintiff  had  assigned  the  note  to  Nathan- 
iel Wells  &  Co.,  of  N.  Y.  It  was  proved  that 
the  defendant  had  admitted  that  the  note  was 
justly  due  to  the  plaintiff.  The  judge  ruled 
that  the  action  was  not  sustainable,  and  non- 
suited the  plaintiff. 

A  motion  was  made  to  set  aside  the  nonsuit, 
and.  for  a  new  trial. 

Mr.  T.  Sedgwick,  for  the  plaintiff.  This  was 
not  such  an  importation  and  sale  of  the  slave, 
as  would  render  the  transaction  void  under  the 
Act.  (2  N.  K.  L.,  201,  sess.  36,  ch.  88.)  In 
the  case  of  Sable  v.  HitcJicock,  2  Johns.  Cas.,  79, 
the  court  were  of  opinion  that  the  objects  of 
the  Act  are  answered  by  restraining  its  opera- 
tion to  the  traffic  in  slaves,  by  persons  acting 
in  their  own  right,  and  for  their  own  emolu- 
ment ;  and  that  a  sale,  in  the  course  of  admin- 
istration, or  by  persons  acting  in  autre  droit, 
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as  executors,  or  administrators,  or  trustees,  was 
not  within  the  Act.  The  plaintiff,  then,  in 
place  of  his  wife,  who  was  executrix,  might 
sell  the  slave.  Such  a  case  not  being  within 
the  mischief  of  the  Act,  is  not  to  be  deemed 
as  within  its  intent. 

The  plaintiff  having  married  the  executrix, 
who  had  a  right  to  sell  the  property  of  the 
testator,  it  is  the  same  as  *if  the  sale  [*298 
had  been  by  the  executrix.  He  might  elect 
to  hold  as  executor  or  legatee.  (Shep.  Touch 
438  ;  10  Co.,  47 ;  3  Bac.  Abr.,  84  ;  2  Eq.  Cas 
Abr.,  458  ;  2  P.  Wms.,  532.)  If  it  is  for  the 
interest  of  the  plaintiff  to  hold  as  executor,  or 
vice  versa,  as  legatee,  the  law  will  presume  that 
he  holds  in  that  character  which  is  most  for 
his  interest.  (Cro.  Eliz.,  223.) 

It  is  true  that  the  the  court,  in  the  case  of 
Ccesar  v.  Peabody,  11  Johns.,  68,  held,  that 
though  a. person  might  lawfully  purchase  a 
slave,  regularly  sold  by  the  sheriff  under  a 
judgment  and  execution  against  the  owner, 
yet  that  such  purchaser  could  not  himself  sell 
the  slave  ;  but  this  decision  is  hardly  reconcil- 
able with  that  of  Sable  v.  Hitchcock. 

Mr.  Collier,  contra.  The  Statute  prohibits 
the  importer  of  a  slave  from  selling.  Now,  a 
legatee  can  have  no  other  or  greater  rights 
than  his  testator.  The  donee,  by  a  gift,  can 
acquire  no  more  than  the  rights  of  the  donor. 
The  case  of  Ccesar  v.  Peabody,  in  which  it  was 
decided  that  a  sale  by  a  purchaser  of  a  slave 
under  an  execution  was  void,  is  much  stronger 
than  the  present. 

It  is  said  that  the  plaintiff's  wife  must  be 
considered  as  taking  in  the  character  of  exec- 
utrix, and  that  in  that  capacity  she  might  sell. 
The  assent  of  an  executor  to  take  as  legatee  is 
express  or  implied  ;  and  it  is  to  be  implied 
from  his  language  or  conduct.  (1  Com.  Dig., 
Adm.,  ch.  5  ;  Toll.  L.  of  Ex.,  345;  Roper  on 
Legacies,  192";  1  Lev.,  25;  1  Roll.  Abr.,  619; 
1  Leon,  216  ;  Shep.  Touch.,  454.) 

If  the  plaintiff  acted  in  his  own  right,  he 
cannot  claim  to  have  acted  as  executor,  or  in 
the  right  of  another.  Now,  he  made  the  sale 
and  took  the  note  in  his  own  name,  and  ap- 
plied the  money  to  his  own  individual  debt. 

Again  ;  the  sale  under  the  judgment  and  ex- 
ecution was  collusive,  and  in  fraud  of  the 
Statute.  (2  Johns.  Ch.,  172;  Cro.  Eliz.,  347, 
348  ;  3  East,  120.) 

Mr.  Sedgwick,  in  reply,  said  that  the  court 
would  presume  that  the  plaintiff  elected  to  sell 
in  that  capacity  in  which  he  might  lawfully 
sell  ;  not  that  he  elected  to  do  an  unlawful  act. 

*SPENCER,  Ch.J.  delivered  the  opin-[*299 
ion  of  the  court : 

If  the  sale  of  the  negro  man  by  the  plaintiff 
was  not  in  his  representative  character,  as  ex- 
ecutor in  the  right  of  his  wife,  Susan  Thorn- 
ton, but  in  his  private  capacity,  then  the  non- 
suit is  right ;  for  it  would  have  been  in  viola- 
tion of  the  Statute  ;  the  slave  would  become 
free,  and  consequently  there  would  be  a  total 
failure  of  the  consideration  of  the  note.  The 
case  of  Sable  v.  Hitchcock,  2  Johns.  Cas.,  79, 
decided  that  the  sale  of  a  slave  imported  into 
this  State  since  the  passing  of  the  Act  of  Feb. 
22,  1788,  in  the  course  of  administration,  or  by 
persons  acting  in  autre  droit,  would  not  be 
within  the  Act,  so  as  to  subject  the  vendors  to 
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the  penalty,  or  to  emancipate  the  slave,  if  the 
sale  was  free  from  collusion. 

In  the  present  case,  the  facts  show  that  the 
sale  was  not  made  by  the  plaintiff  as  executor 
of  Thornton.  Mrs.  Thornton,  with  whom  the 
plaintiff  intermarried,  was  the  legatee  of  all 
her  former  husband's  personal  estate,  and  she 
was  also  executrix.  Thornton  died  in  1806, 
and  the  negro  in  question  was  sold  by  the 
plaintiff  in  1813  ;  and  it  does  not  appear  that 
Thornton  owed  any. debts.  Now,  as  Mrs.  T. 
was  legatee  and  executrix,  it  was  competent  to 
her  to  take  as  legatee.  If  the  legatee  be  exec- 
utor, and  says  he  will  take  according  to  the 
will,  that  amounts  to  an  assent  to  take  as  leg- 
atee. (Com.  Dig.,  Adm.,  C,  6,  354;  1  Lev., 
25 ;  3  East,  120  ;  Roper,  192.)  So  far  does  the 
sale  of  the  slave  appear  to  have  been  unneces- 
sary in  the  administration  of  Thornton's  es- 
tate, that  the  note  in  question  was  disposed  of 
to  pay  the  plaintiff's  private  debt ;  add  to  this 
the  device  adopted  to  elude  the  provisions  of  the 
Statute,  by  the  plaintiff's  confessing  a  sham 

¥'  idgment  under  which  the  slave  was  sold, 
he  lapse  of  time,  too,  since  Thornton's  death, 
precludes  the  idea  that  it  was  necessary  to  sell 
the  slave  to  pay  his  debts.  The  acts  of  the 
plaintiff  are  decisive  that  he  did  not  sell  the 
slave  as  executor,  but  in  his  private  right,  and 
as  part  of  his  property  acquired  by  his  inter- 
marriage with  Mrs.  Thornton.  The  motion  to 
set  aside  the  nonsuit  must  be  denied. 

Motion  denied. 


leased  and  quitclaimed  the  same  premises  to 
the  lessor  of  the  plaintiff. 

It  appeared  from  the  condition  of  the  bond 
I  produced  at  the  trial,  that  the  $1,500  was  to 
j  be  paid  in  installments  as  follows :  $400  on 
|Feb.  1,  1816;  $400  on  Feb.  1,  1817;  $400  on 
I  Feb.  1,  1818  ;  and  the  further  sum  of  $300  on 
I  Feb.  1,  1819.    And  it  wasobjected.on  the  part 
j  of  the  defendant,  that  the  whole  sum  of  $1  500 
I  not  being  due  at  the  time  of  the  sale,  the  pro- 
I  ceedings  under  the  power  for  sale  and  fore- 
i  closure,  were  illegal  and  void  ;  but  the  objec- 
I  tion  was  overruled  by  the  judge.     It  was  then 
j  objected  that  the  plaintiff  was  not  entitled  to 
I  recover,  as  no  notice  to  quit  had  been  given  to 
the  defendant.     A  verdict  was  taken  for  the 
plaintiff,  subject  to  the  opinion  of  the  court, 
on  the  question,  whether  the  defendant  was  en- 
titled to  a  notice  to  quit  before  the  commence- 
ment of  the  suit. 

*Mr.  Weston  for  the  plaintiff.  [*3O1 

Mr.  D.  S/iepherd  for  the  defendant. 

Per  Curiam.  We  are  of  opinion  that  the 
notice  of  the  sale  of  the  premises,  under  the 
power  contained  in  the  mortgage,  was  equiva- 
lent to  six  months'  notice  to  quit.  It  fully 
apprised  the  mortgagor  that  if  he  suffered  the 
premises  to  be  sold,  that  the  implied  tenancy 
under  the  mortgage  would  be  at  an  end. 

Judgment  for  t/te  plaintiff. 

Cited  in"— 4  Cow.,  279 ;  1  Woods.,  561 ;  9  Bank.  Reg., 
176. 


3OO*]  *JACKSON,  ex  dem.  BENNET, 
LAMSON. 

Ejectment — Mortgage  with  Power  of  Sale — Stat- 
utory Foreclosure — Notice  of  Sale- — Equivalent 
to  Notice  to  Quit. 

Where  a  mortjrag-e  contains  a  power  of  sale,  on 
default  of  payment  of  any  part  of  the  money  se- 
cured to  be  paid,  and  the  mortgagee  proceeds  under 
this  power,  and  gives  public  notice  of  the  sale  of 
the  mortgaged  premises,  for  six  successive  months, 
pursuant  to  the  statute :  this,  in  an  action  of  ejects 
ment  against  the  mortgagor,  will  be  deemed  equiv- 
alent to  six  months'  notice  to  quit,  previous  to  the 
commencement  of  the  suit.  ~  ••'^f  "**  -^^  ^; 

THIS  was  an  ejectment  brought  to  recover 
certain  lots  of  land,  in  Argyle,  in  Wash- 
ington County.  The  defendant  on  August  3, 
1815,  executed  a  mortgage  of  the  premises  to 
the  lessor  of  the  plaintiff,  for  securing  the  pay- 
ment of  $1,500,  according  to  the  condition  of 
a  certain  bond,  &c.  It  was  provided  and 
agreed  in  the  mortgage,  that  in  case  of  non- 
payment of  the  principal  or  of  the  interest,  or 
any  part  thereof,  at  the  times  limited  for  the 
payment,  in  the  condition  of  the  bond,  that  the 
mortgagee  should  have  power  to  sell  and  con- 
vey the  premises,  at  public  auction,  and  exe- 
cute a  conveyance  therefor,  to  the  purchaser 
at  such  sale,  &c.  It  was  proved  that  the  prem- 
ises were  duly  advertised  for  sale,  by  virtue  of 
the  power  so  contained  in  the  mortgage,  for 
six  successive  months,  pursuant  to  the  statute; 
and  the  premises  were  sold,  according  to  the 
notice,  on  Feb.  9,  1818,  and  the  lessor  executed 
A  deed  of  the  premises  to  the  purchaser  at  such 
sale,  who,  afterwards,  on  Feb.  11,  1818,  re- 
JOHNS.  REP.,  17. 


SCHOONMAKER 

0. 
ROOSA  AND  DE  WITT. 

Arbitrament  and  Award — Executors'  Liability — 
Individual  Promissory  Notes  as  Security — 
W  hen  Consideration  may  be  Inquired  into — 
Assets  must  be  Proved. 

Where  the  plaintiff,  and  the  defendants  (who  were 
executors),  agreed  to  submit  a  difference  between 
them,  as  to  the  accounts  between  the  plaintiff  and 
the  testator,  to  the  award  of  E.,and  executed  prom- 
issory notes  to  each  other,  signed  as  individuals,  for 
the  sum  of  $1,500,  each  payable  on  demand,  and 
which  were  delivered  to  the  arbitrator,  who  was  to 
indorse  his  award,  and  the  arbitrator  indorsed,  OB 
the  note  given  bythe  defendants,  his  award,  find- 
ing a  balance  due  to  the  plaintiff  from  the  estate 
of  the  testator  of  §97.38,  and  also  indorsed  a  pay- 
ment, so  as  to  reduce  the  note  to  that  sum,  and  in- 
dorsed the  other  note  as  fully  paid  and  satisfied. 
In  an  action  brought  against  the  defendants  on  the 
note  given  by  them,  to  recover  the  sum  so  awarded 
by  the  arbitrator,  it  was  held  that  the  defendants 
were  not  liable  personally ;  and  that  the  plaintiff 
could  not  maintain  his  action,  without  proving  as- 
sets in  the  hands  of  the  defendants. 

The  consideration  of  a  promissory  note,  as  be- 
tween the  immediate  parties,  may  be  inquired  into, 
and  if  given  without  consideration,  it  is  nudum  pac- 
tum  ex  quo  nnn  oritur  actio. 

Citations— 7  Johns.,  26;  8  Johns.,  130;  7T.  R.,  350., 
n.;  1  Bro.  P.  C.,  37,  2d  ed.  by  Tomlins ;  3  Burr..  1663 ; 
5  T.  R.,  6 ;  1  T.  R..  691 :  Kyd  Aw..  40. 

IN  ERROR  to  the  Court  of  Common  Pleas  of 
Ulster  County.  The  plaintiff  in  error 
brought  an  action  of  assumpsit,  in  the  court 
below,  against  the  defendants  in  error,  on  a 
promissory  note,  dated  June  10,  1813,  by  which 
the  defendants  promised  to  pay  to  the  plaint- 
iff, or  order,  on  demand,  $1,500,  for  value  re- 


NOTE.— Negotiable  papei — When  cnmidcratvm  can 
beiiufuired  into.  See  Baker  v.  Arnold,  3  Cai.,  279, 
note. 
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ceived.  The  defendants  pleaded  the  general 
issue;  and  gave  notice  that,  on  the  trial  of  the 
cause,  they  would  give  in  evidence  that  on 
June  10,  1813,  the  plaintiff  and  defendants 
entered  into  an  agreement,  by  which  they  ap- 
pointed Lucas  Elmendorf  sole  arbitrator  to 
settle  and  adjust  all  differences  and  demands 
existing  between  the  plaintiff  and  A.  Roosa, 
defendant,  as  assignee  of  Frederick  S.  Elmen- 
dorf; andnlso,  of  all  differences  and  demands 
between  the  plaintiff,  and  the  defendants,  as 
executors  of  the  last  will  and  testament  of 
Levi  De  Witt,  deceased  ;  and  for  that  purpose 
notes  were  executed  by  the  parties,  to  each 
3O2*]  other,  to  bind  them  to  the  *submission, 
&c.,  and  that  the  note  mentioned  in  the  plaint- 
iff's declaration  was  executed  for  that  purpose 
and  no  other,  and  put  into  the  hands  of  the 
arbitrator,  for  him  to  indorse  thereon,  in  his 
capacity  of  arbitrator,  the  amount  due  from 
the  estate  of  Levi  De  Witt ;  and  that  it  was 
expressly  agreed  that  the  defendants  should  not 
be  otherwise  accountable  on  the  note  than  as  ex- 
ecutors, and  not  in  their  individual  capacity, &c. 

The  plaintiff  proved  the  promissory  note 
stated  in  the  declaration,  which  was  produced, 
and  on  which  the  arbitrator  had  made  the  fol- 
lowing indorsement :  "In  pursuance  of  the 
decision  made  on  the  respective  demands  be- 
tween the  executors  of  the  last  will  and  testa- 
ment of  Levi  De  Witt  and  William^  Schoon- 
maker,  there  is  due  from  the  estate  of  the  said 
Levi  De  Witt,  deceased,  $97.38;  I  do,  there- 
fore, in  pursuance  of  the  authority  vested  in 
me  by  the  parties,  indorse  a  payment  on  the 
within  note  of  $1,402.62,  on  the  day  of  the 
date  of  the  within  note."  The  plaintiff  claimed 
to  recover  the  balance  of  $97.38,  so  found  by 
the  arbitrator. 

The  defendants  proved  that  they  were  the 
executors  of  Levi  De  Witt,  and  that  there  was 
a  controversy  between  him  and  the  plaintiff  as 
to  their  accounts,  which  was  submitted  to  the 
decision  of  L.  E. ,  an  arbitrator,  as  stated  in  the 
notice,  and  the  promissory  notes  given  by  the 
parties,  on  one  of  which,  produced  by  the 
defendants,  the  arbitrator  had  indorsed  the 
balance  found  in  favor  of  the  plaintiff,  and  that 
he,  therefore,  declared  that  note  fully  satisfied. 
That  it  was  verbally  explained  and  agreed 
between  the  parties,  at  the  time  of  submission, 
that  the  defendants,  for  anything  that  should 
be  awarded  against  them,  were  only  to  be  liable 
in  their  capacity  as  executors,  and  in  the  course 
of  administration,  and  not  in  their  individual 
capacities;  and  that  the  award  was  made  and 
the  notes  indorsed  and  delivered  by  the  arbi- 
trator in  pursuance  of  the  submission.  The 
evidence  on  the  part  of  the  defendants  was 
objected  to  as  incompetent ;  but  the  court 
decided  that  it  was  admissible,  and  that  the 
action  was  not  maintainable,  and  directed  a 
nonsuit.  The  plaintiff  tendered  a  bill  of  excep- 
tions to  the  opinion  of  the  court,  on  which  the 
writ  of  error  was  brought. 
3O3*J  *Mr.  G.  Haggles,  for  the  plaintiff  in 
error.  The  defendants  gave  the  note  in  their 
individual  capacities,  and  could  not  have  been 
sued  upon  it  in  their  representative  character. 
Besides,  if  executors  or  administrators  submit 
a  matter  relative  to  the  estate  of  the  testator  or 
intestate,  to  arbitration,  are  they  not  liable  in 
their  individual  capacity? 
374 


Again  ;  parol  evidence  was  inadmissible  to 
show  how  the  note  was  intended  to  be  made, 
or  any  terms  or  conditions  varying  the  written 
contract.  (Thornton  v.  Ketcham,  8  Johns.,  190; 
Hoare  v.  Graham,  3  Campb.,  57.)  The  rule  as 
to  admitting  parol  evidence  to  vary  or  contra- 
dict written  instruments,  applies  as  well  to  writ- 
ings not  under  seal  as  to  deeds.  (1  Taunt.,  115; 
1  Johns.,  433;  2  Johns.,  346;  9  Johns.,  38.) 

As  to  any  objection  of  a  want  of  considera- 
tion, it  may  be  questioned  whether  that  can  be 
alleged  against  a  promissory  note.  (Livingston 
v.  Hastie,  2  Cai.,  246,  per  Livingston,  J.)  But 
here  was  a  sufficient  consideration,  the  submis- 
sion of  the  matters  in  difference  between  the 
plaintiff  and  defendants,  and  their  undertaking 
to  pay. 

Again  ;  the  defendants  cannot  plead  plene 
administravit.  In  Barry  v.  Rush,  IT.  R.,  691, 
where  the  defendant  executed  a  bond,  as 
administrator,  to  abide  by  an  award  to  be  made 
concerning  matters  in  "dispute  between  his 
intestate  and  another,  it  was  held  that  entering 
into  the  bond  was  an  admission  of  assets,  and 
that  he  could  not,  afterwards,  dispute  it. 

But  on  a  plea  of  plene  adminfatratit,  the  onus 
probandi  lies  on  the  defendant,  and  it  was  for 
the  defendants  to  show  a  want  of  assets,  if  they 
could  be  allowed  to  do  so.  (Platt  v.  Robins, 
1  Johns.  Cas.,  276.) 

Mr.  Foot,  contra.  There  is  no  doubt  about 
the  rule  of  law  as  to  the  admission  of  parol 
evidence  to  vary  written  contracts  ;  but  this 
case  forms  a  manifest  exception  to  that  rule. 
The  giving  the  notes  and  the  submission  were 
simultaneous,  and  the  indorsements  made  by 
the  arbitrator  show  the  purpose  for  which 
they  were  given.  The  notes  were  made  and 
delivered  to  the  arbitrator  at  the  *time  [*3O4 
of  submission,  and  were  to  be  delivered  by  him 
to  the  parties  according  to  his  ward.  Until 
the  arbitrator  made  his  award,  and  delivered 
the  note  to  the  plaintiff  in  pursuance  of  it,  the 
note  could  have  no  legal  operation,  and  his 
indorsement  must  be  taken  with  the  note,  as 
one  and  the  same  transaction. 

The  defendants  were  not  called  upon  to  show 
a  want  of  assets,  as  the  court  decided  that  the 
action  could  not  be  maintained  at  all,  and  there- 
fore nonsuited  the  plaintiff. 

A  note  given  by  an  administrator,  as  sueh, 
for  value  received  by  the  intestate,  is  void  for 
want  of  consideration.  (Ten  Eyck  v.  Vander- 
poel,  8  Johns.,  120.)  And  as  between  the  orig- 
inal parties  to  a  note,  the  consideration  may 
be  inquired  into. 

Mr.  Buggies,  in  reply.  The  case  of  Ten  Eyck 
v.  Vanderpoelis  distinguisable  from  the  present. 
The  note  here  is  for  value  received,  without 
saying  from  whom ;  and  the  presumption  is  that 
it  was  received  by  the  maker. 

Per  Curiam.  The  consideration  of  a  prom- 
issory note,  as  between  the  original  parties 
themselves,  may  be  inquired  into;  and  if  there 
is  no  consideration  for  the  promise,  it  is  nvdum 
pactum,  and  cannot  be  enforced  at  law.  (Pear- 
son v.  Pearson,  7  Johns.,  26;  Ten  Eyck  v. 
Vanderpoel,  8  Johns.,  120;  Rann  v.  Hughes,  7 
T.  R.,  350,  note;  S.  C.,  4  Bro.  P.  C.,  27,  2d 
ed.,  by  Tomlins.)  In  the  case  of  Rann  v. 
Hughes,  Baron  Skynner,  who  delivered  the 
very  able  and  lucid  opinion  in  the  House  of 
JOHNS.  REP..  17. 
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Lords,  says:  "It  is  undoubtedly  true  that  every 
man  is,  by  the  law  of  nature,  bound  to  fulfill 
his  engagements.  It  is  equally  true  that  the 
law  of  this  country  supplies  no  means,  nor 
affords  any  remedy,  to  compel  the  performance 
of  an  agreement  made  without  sufficient  con- 
sideration; such  agreement  is  nudum  pactumex 
quo  non  oritur  actio ;  and  that  whatever  be  the 
sense  of  this  maxim  in  the  civil  law,  it  is  in  the 
last  mentioned  sense  only  that  it  is  understood 
in  our  law."  "If  I  promise,  generally,  to  pay 
upon  request,  what  I  was  liable  to  pay  on 
request  in  another  right,  I  derive  no  advantage 
or  convenience  from  this  promise,  and  there- 
3O£>*]  fore  *there  is  no  sufficient  consideration 
for  it."  He  observed  that  all  contracts,  by  the 
law  of  England,  were  distinguished  into  agree- 
ments by  specialty  and  parol  ;  that  there  was 
no  third  class,  as  contracts  in  writing.  "  If 
they  be  merely  written  and  not  specialties,  they 
are  parol,  and  a  consideration  must  be  proved." 
He  added  that  the  doctrine  delivered  in  Pillans 
v.  Mierop,  3  Burr.,  1663,  as  to  a  nudum  pactum, 
was  erroneous  ;  and  that  Mr.  Justice  Wilmot 
not  only  contradicted  himself,  but  was  con- 
tradicted by  Vinnius,  in  lys  comment  on  Jus- 
tinian. But  that,  whatever  was  the  rule  of  the 
civil  Jaw,  there  was  no  such  law  in  Eugland. 

The  defendants  in  this  case  were  executors, 
and  the  note  they  gave  was  a  mode  adopted, 
by  the  mutual  agreement  of  the  parties,  to  sub 
mit  their  difference  with  the  plaintiff,  as  to  the 
matters  of  account  between  him  and  their 
testator,  to  arbitration.  In  Pearson  v.  Henry, 
5  T.  R. ,  6,  it  was  decided  that  a  submission  to 
an  award,  by  an  administrator,  was  not  an 
admission  of  assets  ;  and  the  case  of  Barry  v. 
Rusk  was  held  to  be  clearly  distinguishable; 
as  in  that  case  the  defendant  gave  a  bond,  by 
which  he  bound  himself,  his  heirs,  executors 
and  administrators,  in  broad  terms,  to  pay 
whatever  should  be  awarded,  without  any 
regard  to  assets.  (Kyd  on  Aw.  40.)  And  if 
there  are  no  assets,  a  personal  promise  by  the 
administrator  would  be  a  nudum  paclum.  The 
award  indorsed  by  the  arbritator  shows  that  it 
was  intended  merely  that  he  should  ascertain 
what  was  due  from  the  estate  of  the  intestate, 
and  that  the  defendants  should  be  liable  only  in 
their  representative  capacity,  or  so  far  only  as 
they  had  assets.  It  was  incumbent,  then,  on 
the  plaintiff,  to  show,  affirmatively,  that  the  de- 
fendants had  assets  ;  for  a  promise  by  an  execu- 
tor to  pay  is  not  binding,  unless  he  has  assets. 

We  are  of  opinion  that  the  judgment  of  the 
court  below  ought  to  be  affirmed. 

Judgment  affirmed. 

Cited  in— 18  Johns.,  148;  9  Wend.,  277;  13  Wend.,  565; 
2  Den..  312 ;  74  N.  Y.,  43;  How.  Cas.,  37 ;  7  W.  Dig,  225. 


3O6*]  *MERRITT  ET  AL. 

v. 
BRINKERHOFF  AND  VAN    WAGENEN. 

Riparian  Rights — Owners  of  Mill  Sites  on  same 
Stream —  Use  must  be  Reasonable. 

Where  several  owners  of  mill  seats  on  a  stream, 
have  a  common  and  equal  right  to  the  use  of  the 

NOTE.—  Mill  privileges— Several  owners  on  same 
streams— Use  of  water,  by  owner  of  mill  above,  must 
be  reasonable.  See  Palmer  v.  Mulligan,  3  Cai.,  308, 
•note. 
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water,  though  no  action  lies  against  the  owner  of  a 
mill  above  for  any  damage  which  the  owner  of  a 
mill  below  may  incidentally  suffer  from  the  rea- 
sonable use  of  the  water  by  the  former,  for  his  own 
benefit ;  yet  the  owner  of  the  mill  above  has  not  an 
unlimited  right  to  use  the  water  as  he  pleases,  or  to 
stop  the  natural  flow  of  the  stream,  so  as  to  destroy 
or  render  useless  the  mijls  below.  And  if  he  shuts 
down  his  gate,  and  detains  the  waterfor  an  unrea- 
sonable time.or  lets  it  out  iu  such  unusual  quantities 
as  to  prevent  the  owner  of  the  mill  below  trom 
using  it ;  or  deprives  him  of  a  reasonable  and  fair 
participation  in  the  benefits  of  the  stream,  he  will 
be  answerable  to  the  party  injured  to  the  extent  of 
the  loss  he  has  thereby  sustained. 

Citations— 15  Johns.,  213 ;  1  Tidd.  P..  779,  795.  799  : 
3  Johns.,  252. 

THIS  was  an  action  on  the  case,  tried  at  the 
Rensselaer  Circuit, before  Mr.  JusticeV&n 
Ness,  in  1818. 

The  declaration  contained  four  counts.  The 
first  count  stated  that  the  plaintiffs  were  pos- 
sessed of  certain  mills  and  works  used  for 
the  purpose  of  manufacturing  flour,  and  had  a 
right  to  the  benefit  and  enjoyment  of  the 
water  of  a  certain  stream  of  water,  in  Troy, 
&c.,  which  had  run  and  flowed,  &c.,  until 
the  stopping  of  the  same,  &c.,  and  which  of 
right  ought  still  to  run  and  flow  to  the  said 
mills,  for  supplying  them  with  water,  &c. 
Yet  the  defendants,  well  knowing.  &c.,  and 
intending  to  injure  the  plaintiffs,  and  to  hinder 
them  from  working  their  said  mills,  &c.,  and 
to  injure  them  in  their  trade  and  business  of 
manufacturing  flour,  &c.,  on  July  1,  1816,  and 
on  divers  times  between  that  time  and  the  day 
of  the  exhibiting  the  bill  of  the  plaintiffs,  &c., 
wrongfully  made  and  erected  a  dam  of  thirty 
feet  height  across  the  said  stream  above  the 
said  mills,  and  kept  the  said  dam  so  erected, 
and  thereby  hindered  and  prevented  the  water 
of  the  said  stream  from  running  along  its  usual 
course  to  the  mills  of  the  plaintiffs,  and  sup- 
plying the  same  with  water,  by  reason  whereof 
sufficient  water  to  turn  the  mills  of  the  plaint- 
iffs during  all  that  time,  could  not,  and  did 
nol,  run  to  the  said  mills;  and  the  plaintiffs 
could  not,  for  want  of  water,  use  their  said 
mills,  or  either  of  them  ;  or  use  or  follow  their 
said  trade  or  business,  in  so  large  or  beneficial 
a  manner  as  they  might  otherwise  have  done. 
The  second  count  was  like  the  first,  except 
that  it  alleged  the  stopping  of  the  water,  &c., 
on  Jan.  1,  1815,  and  since.  The  third  count 
was,  also,  like  the  first,  except  that  it  charged 
that  the  defendants,  on  July  1,  1816,  raised  a 
dam  twenty-eight  feet  beyond  its  usual  height, 
above  the  mills  of  the  plaintiffs,  and  above  the 
canal  possessed  by  the  plaintiffs  for  conduct- 
ing the  water  of  "the  said  stream  to  the  said 
mills,  and  thereby  stopped  a  much  greater 
quantity  of  water  of  the  said  stream  than  had 
been  used  to  *be  stopped,  or  ought  to  [*3O7 
have  been  stopped,  and  prevented  its  flowing 
to  the  said  canal,  and  through  that  to  the 
plaintiffs'  mills.  The  fourth  count  was  similar 
to  the  third,  except  that  it  charged  the  raising 
the  dam  by  the  defendants,  on  Jan.  1,  1«15, 
twenty-eight  feet  beyond  its  usual  height,  &c. 

The  plaintiffs  gave  in  evidence  a  deed  from 
David  Defreest  to  Thomas  L.  Whitbeck,  his 
heirs  and  assigns,  dated  May  15,  1795,  for  the 
consideration  of  five  shillings,  and  the  yearly 
rent  and  covenants  therein  contained,  on  the 
part  of  the  grantee,  for  a  certain  piece  of  land 
situate  in  Troy,  therein  described,  containing 
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about  two  acres,  including  the  mills  of '  the 
plaintiffs :  together  with  the  privilege  and 
liberty,  at  all  times  thereafter,  of  digging  a 
raceway,  at  least  twelve  feet  wide,  through 
the  land  of  the  said  D.  Defreest,  beginning 
between  the  third  and  fourth  hemlock  trees, 
standing  below  the  bridge  then  erected  over 
Mathias  Kill,  and  running  from  thence  through 
the  land  of  the  said  Defreest,  keeping  a  proper 
distance  from  the  buiying  ground,  until  it 
intersected  the  described  premises  ;  and  also 
the  liberty  and  privilege  of  damming  the 
water  in  the  said  Mathias  Kill,  and  erecting  a 
dam  to  raise  the  water  three  feet  and  six  inches 
higher  than  the  dam  then  was,  together  with 
the  privilege  of  drawing  the  water  out  of  the 
said  kill,  through  the  said  canal  or  raceway  so 
to  be  dug,  and  also  the  use  and  privilege  of  the 
water  in  the  Binnegat,  together  with  the  soil 
under  the  water ;  yielding  and  paying  there- 
for, &c. 

The  plaintiffs  then  deduced  <i  title  from  the 
said  Whitbeck,  deceased,  to  themselves,  in  the 
above  described  premises. 

The  defendants  held  the  premises  occupied 
by  them  under  two  leases  from  David  Defreest, 
above  mentioned,  to  John  Brinkerhoff ;  one 
dated  April  15,  1807,  for  the  term  of  sixteen 
years;  and  the  other,  dated  May  1,  1809,  for 
the  term  of  forty  years,  at  the  annual  rent  of 
$450,  with  a  restriction,  in  the  first  lease, 
against  building  a  grist  mill ;  and  in  the  last, 
against  building  a  gunpowder  mill  on  the 
premises.  The  leases  comprised  about  six 
acres  of  land  ;  and  the  Wynant's,  or  Mathias 
Kill  (on  a  part  of  which  the  defendants'  mill 
and  dams  are  erected,  which  are  the  ground 
3O8*]  *of  this  suit),  and  the  premises  are 
thereby  demised,  together  with  all  and  singular 
the  trees,  &c.,  waters,  watercourses,  benefits, 
liberties  and  privileges  to  the  premises,  belong- 
ing or  appertaining.  A  map,  showing  the 
situation  of  the  stream  and  mills,  and  canal 
leading  to  the  defendants'  mills,  was  produced. 
It  appeared  that  the  water  was  carried  by  a 
canal  to  two  penstocks,  and  thence  conducted 
to  the  overshot  wheels  of  the  plaintiffs'  mills 
— there  being  a  very  great  head  of  water,  a 
small  column  was  sufficient  to  turn  the  mills. 
The  distance  between  the  plaintiffs'  dam  and 
that  of  the  defendants  is  about  thirty  rods. 
The  object  of  the  plaintiffs'  dam  is  more  for 
the  purpose  of  turning  the  water  into  the  canal 
than  for  forming  a  pond.  The  mills  of  the 
plaintiff  are  near  the  Hudson,  and  the  dam  is 
about  a  quarter  of  a  mile  from  the  river.  The 
approach  from  the  river  to  the  mills  is  through 
the  Binnegat,  a  small  creek,  on  which  there  is 
a  lock  to  deepen  it  for  boats.  The  mills  of 
the  plaintiffs  are  extensive  and  valuable.  The 
stream  of  the  Wynant's,  or  Mathias  Kill,  has 
its  source  in  three  lakes,  and  is  very  uniform 
in  its  course.  Since  the  defendants  erected 
their  works,  the  plaintiffs  have  added  to  their 
establishment. 

A  great  many  witnesses  were  examined  on 
both  sides,  whose  testimony  (and  in  which 
there  appeared  some  contrariety)  was  detailed 
in  the  case,  but  it  is  unnecessary  to  state  it  at 
large.  Stewart,  a  witness  for  the  plaintiff, 
testified  that  Defreest  owned  the  stream,  and 
the  land  on  both  sides  (except  what  he  con- 
veyed to  Whitbeck),  from  the  Hudson  River 
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to  the  dam  and  works  of  the  defendants,  and 
continued  to  own  the  site  of  their  works,  until 
he  sold  to  them  in  1807.  That  the  witnesa 
superintended  making  the  first  dam,  and  mak- 
ing the  canal  now  owned  by  the  plaintiffs. 
The  new  dam  was  raised  three  feet  and  a  half 
above  the  old  dam ;  that  the  new  dam  crossed 
the  stream  obliquely,  and  the  north  end  was 
raised  about  a  foot  higher  than  the  south,  by 
agreement  with  Defreest,  so  as  to  throw  the 
water  into  the  canal,  and  the  better  to  accom- 
modate Defreest's  saw  mill.  After  the  dam 
was  raised,  and  the  water  stopped,  Defreest 
found  fault  with  it,  as  being  raised  higher  than 
it  ought  to  have  been  ;  and  that  it  would  make 
so  much  back  *water  as  to  injure  the  [*3OO 
fulling  mill  which  he  owned  above  on  the 
stream  ;  and  Whitbeck  said  that  Defreest  had 
a  right  to  cut  down  the  dam,  if  it  was  too  high. 

The  defendants  had  built  their  dam  to  the 
height  of  about  twenty-four  feet,  and  erected 
rolling  and  slitting  mills,  and  a  nail  factory. 
Before  these  works  were  erected,  the  plaintiffs' 
mills  were  suplied  with  a  uniform  and  abund- 
ant flow  of  water.  Afterwards,  particularly 
from  July  to  September,  in  1815,  the  interrup- 
tion to  the  water  caused  by  the  defendants' 
dam  was  such,  that  the  plaintiffs'  mills,  having 
two,  and  afterwards  three  run  of  stones, 
during  six  or  seven  weeks,  instead  of  grinding 
from  fifty  to  seventy  barrels  of  flour,  made 
only  about  twenty  barrels.  The  manner  of 
this  interruption  was  explained  to  be,  that  the 
defendants,  during  the  time  of  heating  a  quan- 
tity of  iron,  which  occupied  more  than  an 
hour,  entirely  stopped  the  water  in  their  dam, 
and  when  they  afterwards  let  it  out,  it  ran  in 
such  torrents  that  it  was  wasted  by  running 
over  the  plaintiffs'  dam.  By  this  irregular 
flowing  of  the  water,  occasioned  by  the  man- 
ner in  which  it  was  used  by  the  defendants, 
the  mills  of  the  plaintiffs  were  stopped  from  a 
half  an  hour  to  two  hours  daily. 

Ashley,  a  witness  ,  stated  that  to  remedy 
these  evils  he  put  a  plank  eight  inches  high  on 
the  plaintiffs'  dam  ;  but  as  the  defendants  com- 
plained of  the  back  water,  he  lowered  it 
again.  The  plaintiffs'  mills  were  injured  in  a 
similar  manner  in  July  and  August,  1816.  It 
was  proved  that  there  was  a  very  severe 
drought  during  the  summer  and  autumn  of 
1815  and  1816.  But  it  was  testified  that  there 
was  water  sufficient  to  turn  the  mills  during 
that  time,  and  that  had  not  the  defendants 
stopped  the  water  in  their  dam,  during  the 
time  of  their  taking  heats  at  their  mills,  there 
would  have  been  sufficient  water  to  keep  the 
plaintiffs'  mills  constantly  employed.  There 
was  however,  a  considerable  diversity  in  the 
opinions  of  the  witnesses  as  to  the  sufficiency 
of  the  supply  of  water  in  July,  August  and 
Sept.,  181 5  and  1816;  and  it  appeared  that  there 
were  about  twenty  mills  of  different  kinds  on 
the  same  stream. 

The  judge  charged  the  jury  that  the  first 
question  for  them  to  consider  was  whether,  the 
injury  to  the  plaintiffs,  *during  the  [*31O 
years  1815  and  1816,  arose  in  consequence  of 
the  defendants'  stopping  and  manner  of  using 
the  water  in  Wynant's  Kill,  or  by  reason  of 
the  drought.  That  this  was  a  question  of  fact 
which  it  was  the  province  of  the  jury  to  de- 
cide ;  and  if  they  should  think  that  it  wa& 
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occasioned  by  the  drought,  the  plaintiffs  had 
no  right  of  action.  After  commenting  on  the 
testimony,  the  judge  proceeded  to  state  to  the 
jury,  that  as  to  the  respective  rights  of  the 
parties,  as  Defreest  had  conveyed  to  the  plaint- 
iffs, and  as  the  defendants  claimed  under 
Defreest,  they  stood  in  the  same  place.  That, 
generally,  a  person  who  owned  a  mill  seat  at 
the  mouth  of  a  stream  had  no  more  right  than 
those  above  him ;  nor  the  person  at  the  head 
of  the  stream  than  those  below  him.  That 
where  a  living  stream  ran  over  the  farms  of 
different  persons,  it  was  a  natural  right  to 
which  all  were  entitled.  That  there  was  no 
doubt  that  the  defendants  had  a  right  to  erect 
a  rolling  or  slitting  mill,  and  had  as  much 
right  as  the  plaintiffs  to  the  use  of  the  water 
of  the  stream.  But  the  question  for  the  jury 
to  determine  was  whether  the  manner  in 
which  the  defendants  had  used  the  water  in 
1815  and  1816  was  not  inconsistent  with  the 
plaintiffs'  rights.  That  it  was  correct  to  say 
that  the  defendants  could  not  use  the  water  as 
they  pleased.  That,  although  they  might  use 
all  the  water  of  the  stream,  yet  they  could  not 
lawfully  do  it  in  such  an  unreasonable,  un- 
usual and  extraordinary  a  manner  as  to  destroy 
the  works  of  those  below  on  the  same  stream. 
They  were  not  at  liberty  to  inundate  or  flood 
those  below,  nor  to  exhaust  the  water  by  turn- 
ing it  into  a  sandy  plain.  That,  although  a 
person  situated  above  another  on  a  stream  had 
the  same  right  with  those  below  him,  yet  he 
must  be  restricted  to  a  reasonable  use  of  his 
right.  That  the  reason  why  an  action  would 
lie  for  the  diverting  of  water  was  that  it  de- 
prived the  mills  below  of  the  use  of  it ;  and  if 
the  same  effect  be  produced,  by  unreasonably, 
wantonly  and  improperly  stopping  or  using 
the  water,  there  ought  to  be  some  remedy. 
That,  although  the  term  diversion  was  often 
used  technically,  yet  the  substance  of  its  im- 
port ought  to  be  regarded,  and.  the  nature  of 
the  injury,  and  the  reason  of  the  rule  relative 
to  diversions  of  water,  ought  to  be  taken  into 
31 1*]  view.  That  if  the*jury  were  satisfied 
that  the  stream  would  have  furnished  enough 
water  for  the  plaintiffs'  mills,  then  the  proof 
was  that  a  few  minutes  after  shutting  the 
defendants'  gate  the  plaintiffs'  mills  were 
stopped  ;  and  when  the  gate  was  raised  the 
water  was  wasted,  and  when  it  came  it  was 
received  so  irregularly  and  in  such  torrents 
that  the  plaintiffs  could  not  do  good  work  at 
their  mills. 

Another  question  which  he,  therefore,  sub- 
mitted to  the  jury  was,  whether,  upon  all  the 
evidence,  the  defendants  had  been  guilty  of 
such  an  unreasonable  use  of  the  water  as  was 
improper,  unjust  or  injurious  to  the  plaintiffs. 

The  plaintiffs'  counsel  having  made  a  com- 
putation of  the  damages  sustained  by  the 
plaintiffs,  he  was  sworn  as  to  the  correctness 
of  the  results  of  his  statement ;  and  the  judge 
told  the  jury  that  they  might  take  the  paper 
containing  the  statement  out  with  them  ;  but 
the  defendants'  counsel  objected  to  the  paper 
being  handed  to  the  jury.  The  judge  said 
that  the  counsel  might  do  as  he  pleased  as  to 
handing  it  to  the  jury  ;  and  charged  the  jury 
that  it  was  in  evidence  that  the  results  of  the 
calculations  on  the  paper  were  correct ;  and 
that  the  paper  could  be  used  only  to  ascertain 
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such  results,  but  not  in  relation  to  any  other 
fact  proved  at  the  trial. 

This  statement  showed  the  difference  be- 
tween eighty  barrels  and  thirty  barrels  per 
day,  in  1815,  at  forty-seven  cents,  for  thirty- 
five  days,  amounting  to  $822.50 ;  and  in  1816 
the  amount  of  the  same  difference,  for  forty- 
two  days,  amounting  to  $987,  making  in  the 
whole  $1,809.50. 

The  jury  found  a  verdict  for  the  plaintiffs 
for  $700  damages. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  Buel,  for  the  defendants.  1.  There  is  a 
succession  of  mill  seats  on  the  Wynant's  Kill 
above  that  of  the  plaintiffs  ;  and  it  is  evident 
that  Defreest,  in  his  deed  to  Whitbeck,  under 
whom  the  plaintiffs  claim,  intended  to  give  a 
limited  and  specific  grant.  It  conveys  two 
acres  of  land,  with  the  privilege  of  digging  a 
raceway  twelve  feet  wide,  with  liberty  to 
*build  a  dam  three  feet  and  a  half  [*312 
higher  than  the  old  dam,  and  to  draw  water 
out  of  the  kill  and  the  Binnegat.  Defreest  had 
a  fulling  mill  where  the  dam  of  the  defendants 
is,  and  from  the  fact  of  his  limiting  the  dam 
of  Whitbeck  to  three  feet  and  a  half,  it  is  evi- 
dent he  meant  to  reserve  his  mill  seats.  What 
was  not  specifically  granted  must  be  consid- 
ered as  reserved.  The  plaintiffs'  rights  can- 
not be  extended  by  construction.  This  is  an 
established  principle  of  law.  Where  a  person 
owns  a  stream  in  which  another  has  a  right  of 
fishing,  the  owner  may  erect  mills  on  the 
stream,  though  it  should  impair  the  fishery ; 
for  the  right  of  fishing  is  accessary  ;  and  if  it 
becomes  less  useful  by  this  exercise  of  the 
right  of  the  owner,  it  is  an  accident  merely. 

"  Rights  ceded  by  the  proprietor  are  consid- 
ered as  ceded  without  prejudice  to  the  other 
rights  that  belong  to  him,  and  only  s«  far  as 
they  may  agree  with  them  ;  unless  an  express 
declaration,  or  the  very  nature  of  the  right, 
determine  it  otherwise.  If  I  have  ceded  to 
another  the  right  of  fishing  in  my  river,  it  is 
manifest  that  I  have  ceded  it  without  preju- 
dice to  my  other  rights,  and  that  I  remain 
free  to  build  on  that  river  such  works  as  I 
think  proper,  though  they  should  even  injure 
the  fishery,  provided  they  do  not  destroy  it 
entirely."  (Vattel,  liv.  1,  ch.  22,  sec.  273.) 
Stewart's  testimony  shows  by  the  acts  of  the 
parties  and  the  tenacity  of  D.  about  the  height 
of  the  dam,  how  this  grant  was  understood  at 
the  time.  Should  it  be  said  that  there  are 
covenants  in  D.'s  deed,  by  which  the  defend- 
ants, as  claiming  under  D.,  are  bound,  it  may 
be  answered  that  the  covenants  cannot  extend 
further  than  the  premises,  or  rights  granted. 
Besides,  the  party  should  resort  to  his  action 
on  the  covenant.  The  doctrine  of  estoppel 
cannot  apply  here.  This  is  an  action  on  the 
case  for  a  tort. 

Though  the  defendants  can  claim  no  more 
than  was  granted  to  them  by  Defreest,  yet 
they  may  stand  in  a  different  relation  to  the 
plaintiffs  or  others  than  to  the  grantors. 

2.  Here  was  a  prior  occupancy  by  D.,  to 
whose  rights  the  defendants  have  succeeded, 
by  reason  of  the  fulling  mill,  which  stood 
where  the  dam  of  the  defendants  now  is.  In 
cases  of  prescription,  the  change  of  mills,  as 
from  a  fulling  to  a  grist  mill,  continues  the 
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3 13*]  prescription.  (4  Co. ,  *84.)  But  it  has 
been  settled  that  a  prior  occupation  of  a  mill 
seat,  unaccompanied  by  such  a  length  of  time 
as  will  afford  the  legal  presumption  of  a  grant, 
gives  no  exclusive  right  to  the  water.  (Platt 
v.  Johnson,  15  Johns.,  213.)  Neither  of  the 
parties  can  show  an  occupancy  for  such  a 
period  of  time.  They  stand,  therefore,  equal 
in  this  respect.  Each  party  has  a  right  to  use 
his  own  natural  advantages  in  a  lawful  man- 
ner. 

3.  The  question,  then  is,  whether  the  defend- 
ants have  used  their  rights  in  a  lawful  and 
reasonable  manner.  The  general  rule  is,  that 
all  persons  have  a  right  to  the  free  use  of  a 
stream  of  water  running  through  their  lands. 
If  a  man  use  water  on  his  own  land  out  of  a 
watercourse  running  through  his  land  to  the 
pond  of  B.,  whereby  B.'s  pond  is  not  so  full, 
no  action  lies,  if  he  does  not  divert  the  water- 
course (1  Com.  Dig.,  306,  Action  on  the  case 
for  a  nuisance,  C) ;  and  the  rule  is  founded  on 
the  principle  "  that  an  action  does  not  lie  for 
the  reasonable  use  of  one's  right,  though  it  be 
to  the  annoyance  of  another.  (1  Com.  Dig., 
305.)  Kames,  in  speaking  of  the  exercise  of 
opposite  rights,  lays  down  the  same  principle  : 
Though  "  the  exercising  my  right  will  not 
justify  me  in  doing  any  action  that  directly 
harms  another — and  so  far  my  interest  yields 
to  his"1 — yet,  "that  in  exercising  my  right  I  am 
not  answerable  for  any  indirect  or  consequen- 
tial damage  that  another  may  suffer  ;  and  so 
far  the  interest  of  others  yields  to  mine."  (1 
Princ.  of  Eq. ,  46,  B,  1,  sec.  1.)  As  a  conse- 
quence of  this  just  principle,  every  person 
may  enjoy  and  use  the  peculiar  and  superior 
local  advantages  he  may  possess  on  a  river  or 
stream,  for  his  own  benefit,  though  it  may,  in 
its  consequences,  be  detrimental  to  another. 
This  principle  is  fully  adopted  in  the  law  of 
France.  (Code  Nap.  Art.,  640,  641,  644.)  The 
314*J  same  principle  is  laid  down  by  *the 
Supreme  Court  of  Mass.,  in  the  case  of  Westen 
v.  Alden,  8  Mass.,  136.  It  was  decided  that 
the  owner  of  land  adjoining  to  an  ancient 
brook  of  running  water,  may  lawfully  use  the 
water  for  the  purposes  of  husbandry  or  irri- 
gating his  land  ;  and  if  the  owner  of  the  close 
below  is  damaged  thereby,  no  action  lies  ;  it  is 
damnnm  absgue  injuria.  No  doubt  an  action 
will  lie  for  diverting  a  watercourse.  Black- 
stone  (3  Com.,  218)  says,  "it  is  a  nuisance  to 
stop  or  divert  water  that  uses  to  run  to 
another's  meadow  or  mill;"  and  he  cites  Fitzh. 
Nat.  Brev. ,  184,  who  speaks  only  of  a  diver- 
sion of  the  water.  The  position  is  true  only 
when  confined  to  a  wanton  or  malicious  stop- 
page of  the  water  ;  or  where  the  plaintiff  has 
a  prescriptive  right  to  the  water.  So,  when 
Blackstone  speaks  of  prior  occupancy  as  giv- 
ing "a  property  in  the  current,"  he  must  mean 
such  an  occupancy  for  such  a  length  of  time 
as  to  produce  a  prescriptive  right.  All  the 
cases  in  which  actions  have  been  maintained 
in  the  English  courts,  are  either  for  diverting 
the  stream,  or  causing  the  water  to  flow  back  ; 
or  where  the  plaintiff  has  a  prescriptive  right 
to  the  water.  (Dyer,  248  6/3  Mod. ,48  :  1 
Wils.,  174;  6  East,  213;  10  Johns.,  241.) 
Indeed,  this  subject  has  been  fully  discussed, 
and  the  principles  settled  in  two  cases  which 
have  arisen  in  this  court.  (Palmer  v.  Mulligan, 
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3  Cai.,  307  ;  Platt  v.  Johnson,  15  Johns.,  213.) 
There  must  be  a  diversion  of  the  stream  ;  an 
unnecessary  waste  of  the  water ;  or  a  wanton 
and  willful  detention  of  it,  to  afford  a  ground 
of  action.  "  For  justice,  "  says  Lord  Kames, 
"  will  not  permit  a  man  to  exercise  his  right 
when  his  intention  is  solely  to  hurt  another.  " 
Now,  we  contend  that  there  was  no  evidence 
in  this  case  of  any  wanton  detention  of  the 
water  by  the  defendants  ;  nor  can  any  wrong 
motives  be  imputed  to  them.  It  was  necessary 
for  them,  in  order  to  use  their  iron  works 
advantageously,  to  shut  the  gates  while  the 
iron  was  heating.  Besides,  there  was  sufficient 
evidence  to  show  that  the  failure  of  water  in 
1815  and  1816  was  owing  to  the  severe  drought. 

*4.  The  judge's  charge,  though  cor-  [*3  IS 
rect  as  to  the  law  as  far  as  it  went,  was  calcu- 
lated to  mislead  the  jury,  by  not  explaining 
what  the  law  meant  by  an  "  unreasonable, 
improper  and  unjust  use  of  the  water." 

5.  Improper  evidence  was  admitted.  The 
paper  containing  a  statement  of  the  damages 
sworn  to  by  the  plaintiff's  counsel,  ought  not 
to  have  been  allowed  to  go  to  the  jury.  (Gilb. 
Ev.,  21,  22  ;  1  Trials  per  Pat's,  257.) 

Messrs.  Mitchell  and  Van  Vechten,  contra.  1. 
The  jury,  by  their  verdict,  have  found  that 
the  injury  sustained  by  the  plaintiffs  was  occa- 
sioned by  the  unreasonable  and  improper  con- 
duct of  the  defendants  ;  and  it  is  not  correct  to 
contend  that  it  was  owing  to  the  drought.  The 
court  are  to  give  their  opinion  on  the  facts 
found  by  the  jury.  That  there  was  a  contra- 
riety of  evidence  is  no  ground  for  a  new  trial. 
(1  Wils. ,22;  2  Str..  1142;  3  Wils.,  47  ;  3 
Johns.,  271.) 

It  is  said  that  no  action  lies,  unless  there  has 
been  a  diversion  of  the  stream,  or  a  malicious 
and  wanton  detention  of  it.  It  is  conceded, 
j  however,  that  for  throwing  back  water  on  a 
mill  above,  an  action  will  lie.  If  so,  why 
should  notthe-owner  of  a  mill  below  be  equally 
protected  ?  It  is  not  essential  that  the  injury 
should  have  been  done  maliciously.  For 
where  an  act  is  done,  which,  consequentially 
or  collaterally,  injures  another,  an  action  on 
the  case  lies.  For  every  wrong  there  must  be 
a  remedy.  (2  Bl.  Com.,  122,  123,  217;  1 
Kames'  Pr.  Eq.,  41,  42.)  The  question  is, 
whether  the  rights  of  the  plaintiffs  have  been 
infringed.  It  is  not  denied  that  the  plaintiffs 
have  all  the  rights  which  were  in  Whitbeck. 
It  is  a  grant  of  the  water  in  the  kill.  But  even 
where  there  is  a  presumption  of  grant  arising 
from  the  long  time  a  person  has  been  in  the 
use  or  occupation  of  the  water  of  a-stream,  the 
subsequent  grantee  must  take  subject  to  such 
grant.  (Bealy  v.  Shaw,  6  East,  208,  214,  215.) 
The  defendants,  claiming  under  D.,  must  take 
subject  to  the  grant  to  the  plaintiffs.  The 
incorporeal  right  of  the  plaintiffs  is  to  turn  the 
water  of  the  kill  through  a  canal,  to  their  mill  ; 
but  the  defendants  have  withheld  the  water, 
*and  thereby  infringed  the  right  of  the  [*3 1 0 
plaintiffs.  There  is  no  ground  for  the  sug- 
gestion that  the  water  above  was  impliedly 
reserved  for  D.'s  mill.  The  covenants  in  the 
deed  from  D«  to  W.  run  with  the  land,  and 
though  the  defendants  are  not  parties,  yet  they 
are  bound  by  them,  in  respect  to  the  land.  (5 
Co.,  16  ft  ;  2  Bac.  Abr.  Cov.,  E,  3.)  It  is  true 
the  plaintiffs  do  not  claim  on  the  covenants, 
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but  they  refer  to  them  to  show  their  rights  ; 
and  the  defendants  are  estopped  to  deny  them. 
The  plaintiffs  might  here  rest  their  cause  ;  but 
as  there  are  several  mills  above,  on  the  same 
stream,  it  is  important  to  have  the  rights  of  the 
owners  determined. 

2.  The  owner  of  a  mill  on  a  stream  of  water 
is  bound  to  let  the  natural  flow  of  the  stream 
pass  on,  at  all  times,  to  those  below  him.  It  is 
conceded  that  the  rights  of  all  the  owners  of 
mill  seats  on  the  same  stream  are,  in  this 
respect,  equal  ;  that  is,  each  has  an  equal  right 
to  use  the  natural  advantages  of  his  situation. 
A  living  stream  passing  over  the  land  of  sev- 
eral persons,  is  a  privilege  or  advantage  de- 
rived from  nature,  and  incident  to  the  land. 
This  natural  privilege  cannot  betaken  away  or 
destroyed  by  one  who  happens  to  be  above  the 
others,  or  nearer  to  the  source  of  the  stream. 
Prior  occupancy  cannot  vary  the  right,  unless 
it  has  been  exclusive  and  uninterrupted  for  at 
least  twenty  years.  These  principles  are  well 
settled.  (6  East,  214,  215  ;  3  Cai.,307;  15 
Johns.,  213;  2  Domat.,  B.  1,  tit.  8,  sees.  2, 
383-385.)  The  party  must  so  construct  his 
dam  and  so  use  the  water  as  not  to  injure  his 
neighbors  below  in  the  enjoyment  of  the  water, 
according  to  its  natural  course.  (Sackrider  v. 
Beers,  10  Johns.,  241.)  The  only  qualification 
is  the  case  of  a  prescription  ;  but  no  prescrip- 
tive right  can  be  set  up  here.  The  natural 
right  is  to  raise  the  water  by  a  dam,  so  far  as 
to  set  your  mill  in  operation  ;  but  when  that  is 
done,  you  must  let  the  water  flow  over  and 
run  down,  so  that  others  may  use  it.  You 
cannot  stop  the  water  further  or  longer  than  is 
absolutely  necessary  for  the  enjoyment  of  your 
natural  rights.  If  any  injury  arise  from  such 
a  lawful  and  reasonable  use  of  your  rights,  no 
317*]  action  lies.  Here  there  *was  no  neces- 
sity for  detaining  the  water  ;  for  the  defend- 
ants might  have  used  the  water  for  their  mills, 
and  have  let  two  thirds  of  it  pass  on  to  the 
plaintiffs.  It  is  said  that  the  defendants  might 
use  the  water  for  irrigation.  True  ;  but  they 
cannot  exhaust  it  by  such  a  use.  The  plaint- 
iffs, who  are  the  prior  occupants,  have  ex- 
pended immense  sums  in  the  erection  and 
improvements  of  their  mills  ;  and  if  the  doc- 
trine of  the  defendants  is  to  prevail,  the  in- 
jury to  the  plaintiffs  must  be  ruinous.  But  it 
has  been  insisted  that  no  action  lies,  unless  for 
diverting  the  stream  ;  but  that  doctrine  is  not 
to  be  found  in  Comyn  ;  and  Lord  Kames,  after 
much  fanciful  speculation,  comes  back  to  the 
good  old  rule,  sic  ittere  tuo,  lit  aliemtm  non 
laedas.  He  enumerates  six  different  purposes 
to  which  water  may  be  applied,  and  which 
ought  to  have  a  preference  to  other  objects  ; 
and  the  last  and  lowest  of  these  purposes,  is 
the  use  of  water  for  machinery.  Now,  the 
object  of  the  plaintiffs  being  to  grind  corn,  it 
is,  according  to  this  writer,  to  be  preferred  to 
that  of  the  defendants.  An  action  for  the 
diversion  of  a  stream  is,  substantially,  an  ac- 
tion for  depriving  the  plaintiff  of  the  use  of  the 
water  to  which  he  is  entitled.  The  injury  com- 
plained of,  is  the  being  deprived  of  the  use  of 
the  water  ;  the  manner  in  which  this  has  been 
done  can  make  no  difference,  if  the  rights  of 
the  plaintiff  have  been  infringed.  The  rights 
of  the  parties  being  equal,  the  defendants  must 
so  use  their  rights  as  not  to  injure  the  plaiut- 
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iffs.  Where  a  defendant  had  a  piece  of  water 
supplied  by  a  stream,  from  which  a  mill  of  the 
plaintiff's  was  supplied,  and  the  defendant 
sometimes  kept  back  the  water,  and  at  other 
times  let  it  out  in  such  quantities  that  the  mill 
was  overflowed,  the  Court  of  Chancery  granted 
an  injunction  to  restrain  the  defendant  from 
preventing  its  flowing  in  regular  quantities.  (1 
Ch.  Cas.,  574;  1  Bro.  C.  C.,588;  1  Madd. 
Ch.,  129;  Suunders  v.  Newman,  1  Barn  & 
Aid.,  258  ;  Book  of  Assize,  146  ;  16  Vin.  Abr., 
26,  tit.  Nuisance,  pi.  7,  9,  p.  27,  pi.  21  p  29 
pi.  20.) 

3.  The  judge's  charge  was  correct ;  he  did 
not  misdirect  the  jury. 

4.  As  to  the  objection   that  the  statement 
sworn   to  by  *the  plaintiffs'  counsel   [*318 
ought  not  to  have  been  delivered  to  the  jury. 
The  jury  may  take  with  them  any  paper  which 
has  been  read  in  evidence  (Tidd  Pr.,  795  ;  3 
Johns.,  252)  ;  and  under  the  directions  given 
by  the  judge,  there  was  no  danger  of  its  having 
any  improper  influence. 

Mr.  Henry,  in  reply.  The  rules  of  law  as 
to  the  use  of  running  water,  are  not  perfectly 
clear  and  well  settled  ;  and  if  the  court  should 
have  any  reason  to  doubt  whether  justice  has 
been  done  in  this  case,  they  will  direct  a  new 
trial.  Except  in  seasons  of  extraordinary 
drought,  it  appears  that  the  plaintiffs  have 
had  an  abundant  supply  of  water  for  the  use 
of  their  mills.  A  drought  is  a  public  and  com- 
mon calamity ;  and  the  defendants,  in  the  rea- 
sonable and  customary  exercise  of  their  rights, 
ought  not  to  be  made  liable  for  the  damages 
which  the  plaintiffs  may  have  sustained  at 
such  a  season. 

If  the  plaintiffs  have  not  acquired  by  grant 
an  exclusive  right  to  the  water  of  this  stream, 
the  defendants  are  not  accountable  to  them. 
The  plaintiffs  were  limited  as  to  the  height  of 
their  dam  ;  undoubtedly  for  the  purpose  of 
reserving  to  the  use  of  the  grantor  and  his 
assigns,  the  use  of  the  mill  seat,  above.  Par- 
cel or  not  may  be  shown  by  parol.  A  cove- 
nant cannot  restrain,  if  the  grant  does  not.  It 
does  not  run  with  the  land,  if  the  party  has  no 
interest  in  the  land.  The  plaintiffs  have  noth- 
ing more  than  a  right,  in  common  with  the 
defendants,  whose  rights  are  the  same,  in  this 
respect,  as  if  derived  from  a  stranger.  It  is 
true  that  the  mill  above  was  then  only  a  full- 
ing mill ;  but  the  defendants  were  not  limited 
in  the  use  of  the  water  to  a  fulling  mill  only. 
The  community  of  uso  was  for  any  kind  of 
mills.  And  unless  the  plaintiffs  can  show  an 
express  and  exclusive  grant  or  prescription, 
the  stream  is  to  be  enjoyed  in  common,  by  all 
the  occupants.  If  the  defendants  have  used 
their  rights  for  their  own  benefit,  in  a  reason- 
able manner,  and  for  the  ordinary  purposes  of 
their  mill,  they  ought  not  to  be  answerable  for 
any  indirect  or  consequential  damage.  If  we 
had  a  right  to  erect  a  mill,  which  cannot  be 
denied,  we  had  a  right  to  use  so  much  of  the 
water  as  was  sufficient  to  turn  it.  No  doubt 
an  action  lies  for  an  improper  or  unlawful 
*use  of  the  water.  The  case  of  Sfiund-  [*31O 
ers  v.  Newman,  1  Barn.  &  Aid.,  258,  was  for 
forcing  back  the  water  and  injuring  the  plaint- 
iff's mill.  The  obstruction  must  be  such  as  to 
prevent  the  water  from  flowing  in  its  usual  and 
accustomed  course.  The  principle  of  that 
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case  does  not  militate  against  the  defendants. 
The 'doctrine  is,  that  the  water  of  a  running 
stream  cannot  be  so  obstructed  or  stopped  in 
its  natural  flow,  as  to  injure  another.  Now, 
the  evidence  in  this  case  shows  that  there  has 
been  no  waste  of  water  by  the  defendants,  nor 
any  obstruction  of  its  natural  course.  The 
plaintiffs  can  only  have  a  dam  of  three  and  a 
half  feet ;  and  the  defendants,  by  erecting  an 
excellent  dam,  to  raise  a  head  of  water,  have 
done  a  thing  most  beneficial  to  the  plaintiffs. 
If  the  defendants  had  no  right  to  do  this,  their 
mills  may  be  as  well  destroyed.  If  the  facts 
are  attentively  examined,  it  will  be  manifest 
that  the  want  of  water  was  caused  by  the 
drought  alone.  The  evidence  shows  that  the 
defendants  were  particularly  careful  to  use 
the  water  in  a  manner  the  least  detrimental  to 
the  plaintiffs.  Except  in  the  months  of  July, 
August  and  September,  in  1815  and  1816,  the 
plaintiffs  had  water  enough.  (Here  the  coun- 
sel entered  into  a  particular  examination  of 
the  fact.)  The  plaintiffs  saw  the  defendants 
erecting  their  dams  and  mills,  and  never  made 
an  objection  or  complaint.  Equity  would 
grant  an  injunction  against  a  suit  at  law,  under 
such  circumstances.  (2  Eq.  Cas.  Abr.,  522.) 
The  jury  must  have  misunderstood  the  prin- 
ciples of  law  laid  down  by  the  judge,  or  dis- 
regarded them  ;  or  they  must  have  been  led  to 
believe,  from  the  paper  delivered  to  them, 
that  if  the  defendants  had  detained  the  water 
unreasonably,  the  plaintiffs  were  entitled  to 
the  damages  stated,  without  making  allow- 
ance for  the  common  calamity  of  a  drought. 

WOODWORTH,  J.,  delivered  the  opinion  of 
the  court : 

In  this  cause  the  defendants  apply  for  a  new 
trial  on  several  grounds  : 

1st.  That  the  verdict  is  against  law. 

3d.  That  the  judge  misdirected  the  jury, 
and  admitted  improper  evidence. 

3d.  That  the  verdict  is  against  the  weight  of 
evidence. 
32O*]     *4th.  That  the  damages  are  excessive. 

For  the  plaintiffs,  it  was  contended,  that  in 
consequence  of  the  grant  from  _David  Def reest 
to  Thomas  L.  Whitbeck,  under  whom  they 
derived  title,  a  right  to  the  undisturbed  use  of 
the  water  was  acquired,  and  that  the  plaint- 
iffs, as  prior  grantees  of  a  common  grantor, 
and  as  prior  occupants  pursuant  to  their 
grant,  can  sustain  the  present  action  against 
the  defendants,  and  are  entitled  to  recover  the 
damages  they  have  sustained.  The  grant  has 
no  bearing  upon  the  point,  whether  the  de- 
fendants are  liable,  but  leaves  it  to  be  decided 
upon  different  principles.  Defreest  granted 
two  acres  of  land,  the  privilege  of  digging  a 
raceway  or  canal,  and  also  of  erecting  a  dam, 
to  raise  the  water  three  feet  six  inches  higher 
than  the  dam  then  was,  with  liberty  to  draw 
the  water  out  of  the  kill  through  the  canal  so 
to  be  dug.  The  words  of  the  grant  being  defi 
nije  and  certain,  they  are  not  to  be  extended 
by  construction,  so  as  to  deprive  the  grantor 
of  his  mill  privileges  at  other  places  on  the 
same  stream.  Whitbeck's  grant  is  satisfied  by 
allowing  him  to  erect  a  dam,  and  by  means 
thereof  to  draw  the  water  from  the  creek  to 
the  canal ;  it  does  not  convey  the  use  of  all  the 
water,  by  a  regular  flow,  uninterrupted  by 
380 


mills  or  water  works  above  the  plaintiffs'  dam, 
and  within  the  limits  of  the  grantor's  right, 
but  so  much  only  as  could  be  obtained  con- 
sistently with  the  right  the  grantor  had  to 
erect  mills  and  place  dams  above.  It  was 
intended  that  each  party  should  have  a  com 
munity  of  right  to  the  use  of  the  water,  leav- 
ing the  question,  what  shall  constitute  a  law- 
ful use,  to  be  settled  by  the  general  principles 
of  law,  independent  of  the  grant,  should  a 
conflict  arise,  thereafter,  between  the  grantor 
and  grantee  or  their  assigns. 

Nor  does  the  prior  occupancy  of  the  plaint- 
iffs give  them  an  exclusive  right  to  the  undis- 
turbed use  of  the  waters.  In  the  case  of  Platt 
v.  Johnson,  15  Johns.,  213,  Thompson,  Ch. 
J.,  says  :  "To  give  such  an  extension  to  the 
doctrine  of  occupancy  would  be  dangerous 
and  pernicious  in  its  consequences.  The  ele- 
ments being  for  general  and  public  use,  where 
the  benefit  of  them  is  appropriated  to  individ- 
uals, by  occupancy,  this  occcupancy  must 
*be  regulated  and  guarded,  with  a  [*321 
view  to  the  individual  rights  of  all  who  have 
an  interest  in  their  enjoyment." 

Neither  party,  then,  having  a  superior 
right,  by  grant  or  prior  occupancy,  but  both 
being  entitled  to  a  common  use,  the  inquiry  is, 
have  the  defendants  withheld  the  water  from 
the  plaintiffs'  mill,  and  wasted  it  either  wan- 
tonly or  unreasonably.  It  is  a  question  of 
law,  undoubtedly,  whether  the  facts  in  any 
given  case  establish  a  right  to  recover  ;  what 
the  facts  are,  is  exclusively  within  the  prov- 
ince of  the  jury,  subject  to  the  review  of  the 
court,  when  an  application  is  made  to  set 
aside  the  verdict.  The  common  use  of  the 
water  of  a  stream,  by  persons  having  mills 
above,  is  frequently,  if  not  generally,  attended 
with  damage  and  loss  to  the  mills  below  ; 
but  that  is  incident  to  that  common  use,  and 
for  the  most  part  unavoidable.  If  the  injury 
is  trivial,  the  law  will  not  afford  redress ; 
because  every  person  who  builds  a  mill  does 
it  subject  to  this  contingency.  The  person 
owning  an  upper  mill  on  the  same  stream  has 
a  lawful  right  to  use  the  water,  and  may  apply 
it  in  order  to  work  his  mills  to  the  best  advan- 
tage, subject,  however,  to  this  limitation; 
that  if,  in  the  exercise  of  this  right,  and  in 
consequence  of  it,  the  mills  lower  down  on  the 
stream  are  rendered  useless  and  unproductive, 
the  law,  in  that  case,  will  interpose,  and  limit 
this  common  right,  so  that  the  owners  of  the 
lower  mills  shall  enjoy  a  fair  participation  ; 
and  if,  thereby,  the  owners  of  the  upper  mill 
sustain  a  partial  loss  of  business  and  profits, 
they  cannot  justly  complain,  for  this  rule 
requires  of  them  no  more  than  to  conform  to 
the  principle  upon  which  their  right  is  found- 
ed. It  cannot  then  be  -admitted  that  the 
defendants  may  use  the  water  as  they  please, 
because  they  have  a  right  to  a  common  use. 
although  their  works  may  require  all  the 
water,  in  order  to  derive  the  greatest  profit. 
The  plaintiffs'  rights  must  be  regarded  ;  they 
must  participate  in  the  benefits  of  the  stream, 
to  a  reasonable  extent,  although  the  defend- 
ants' profits  may  be  thereby  lessened.  If  the 
defendants  insist  on  the  unrestricted  use  of 
the  water,  and  appropriate  it  accordingly, 
and  this  proves  destructive  to  the  mills  below, 
the  law  in  that  case  allows  the  party  injured  a 
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compensation  in  damages,  to  the  extent  that, 
under  all  the  circumstances,  shall  be  consid- 
322*]  ered  an  equivalent.  In  *that  event, 
the  plaintiffs  receive  no  more  than  they  would 
have  realized  by  their  business,  had  the 
defendants  permitted  the  water  to  flow  in  a 
reasonable  manner.  If  the  defendants  had 
run  short  heats  in  1815  and  1816,  it  would 
have  materially  benefited  the  plaintiffs'  mills  ; 
whether  it  would  have  enabled  the  plaintiffs 
to  manufacture  fifty  or  seventy  barrels  of  flour 
in  a  day,  is  not  ascertained,  but  there  is  no 
doubt  that  the  quantity  manufactured  would 
have  been  considerably  increased. 

The  jury  have  passed  on  the  facts  submitted 
to  them.  The  verdict  ought  to  stand,  unless 
it  is  against  the  weight  of  evidence,  or-  the 
jury  were  misdirected  in  point  of  law.  It  is 
contended,  on  the  part  of  the  defendants,  that 
the  judge  did  not  instruct  the  jury  correctly, 
as  to  the  law  applicable  to  the  case.  After 
having  stated  that  the  first  question  would  be, 
whether  the  injury  sustained  was  in  conse- 
quence of  the  drought ;  and  second,  whether 
the  plaintiffs'  dam  was  higher  than  it  was 
agreed  to  be,  the  judge  proceeded  to  state  the 
law,  and  illustrate  the  principles  upon  which 
the  action  could  be  sustained.  The  objection 
seems  to  be  that  the  charge  was  not  explicit, 
in  stating  what  was  right  and  lawful  ;  but 
submitted  to  the  jury  "whether  the  manner 
iii  which  the  defendant  had  used  the  water,  in 
1815  and  1816,  was  not  inconsistent  with  the 
plaintiffs'  right."  It  will  be  seen,  I  appre- 
hend, that  this  is  a  mistaken  view  of  the  sub- 
ject ;  the  charge  admits  that  the  parties  had 
equal  rights  to  the  use  of  the  water,  but  that 
it  was  not  correct  to  say  the  defendants  could 
use  it  as  they  pleased  ;  although  they  were 
entitled  to  the  use  of  all  the  water  of  the 
stream,  yet  they  could  not  lawfully  use  it  "in 
an  unreasonable  manner  so  as  to  destroy  those 
below  on  the  stream."  The  judge  explained 
this  general  position  by  a  number  of  pertinent 
remarks,  and  intelligibly,  I  think,  stated  the 
law  to  the  jury.  The  gravamen  is,  that  the 
injury  complained  of  is  destructive  of  the 
plaintiffs'  rights  ;  that  if  the  principle  con- 
tended for  by  the  defendants  can  be  supported, 
the  plaintiffs'  mills,  in  a  dry  season,  would  be 
nearly  useless.  How,  then,  could  the  jury  be 
in  doubt  as  to  the  law,  when  the  judge 
informed  them  it  was  unlawful  for  the  defend- 
ants to  use  the  water  so  as  to  destroy  the  mills 
323*J  below,  and  then  *submitted  to  them, 
whether  the  manner  of  using  the  water  by  the 
defendants  had  not  been  materially  injurious 
and  destructive  to  the  plaintiffs'  mills.  This 
is  substantially  the  charge  as  delivered,  in 
which  the  law  was  correctly  laid  down,  and 
the  questions  of  fact  growing  out  of  the  case 
submitted,  in  a  proper  manner,  to  the  jury. 

But  it  is  urged  that  the  paper  containing  a 
calculation  of  the  damages  sustained  was  im 
properly  admitted.  The  judge  observes  to  the 
jury,  that  the  results  of  the  subtractions  and 
multiplications  on  the  paper  were  correct,  and 
that  it  must  be  used  only  to  ascertain  such 
results,  but  not  in  relation  to  any  other  fact 
proved  on  the  trial ;  it  could  not.  therefore, 
come  within  the  rule  which  prohibits  the 
delivery  of  writings  not  sealed,  to  the  jury, 
when  they  retire  to  consider  of  their  verdict 
JOHNS.  REP.,  17. 


(1  Tidd  Pr.,  795);  but  what  seems  to  remove 
every  objection  is,  that  it  may  fairly  be  in- 
ferred that  the  jury  were  not  influenced  by  that 
calculation  in  giving  their  verdict.  (3  Johns 
252  ;  Tidd,  799,  779.)  If  they  had  assumed 
that  calculation,  the  damages  would  have  been 
considerably  more  than  double  ;  they  must 
have,  then,  taken  a  different  rule  in  reducing 
the  damages  $1,100  below  the  amount  claimed 
by  the  plaintiffs. 

It  is  further  contended  that  the  verdict  is 
against  the  weight  of  evidence,  and  therefore 
a  new  trial  ought  to  be  granted.  The  ques- 
tion is.  not  whether  the  court  might  have  dif- 
fered from  the  jury,  had  the  facts  been  sub- 
mitted to  their  decision,  but  whether  the  tes- 
timony is  so  unequally  balanced,  that,  in  the 
exercise  of  a  sound  discretion,  they  are  re- 
quired to  send  the  cause  to  another  jury. 
Without  going  into  a  detail  of  the  evidence,  I 
think  I  am  warranted  in  saying,  that  although 
there  was  conflicting  testimony,  and  some  dif- 
ference of  opinion,  wkether  the  injury  sus- 
tained was  in  consequence  of  the  drought  in 
1815  and  1816,  there  is  but  little  doubt  that  the 
natural  flow  of  the  water,  uninterrupted  by 
the  defendants'  works,  would  have  been  suf- 
ficient, or  nearly  so,  for  the  plaintiffs'  mills  ; 
and  that,  low  as  the  stream  was  during  those 
seasons,  had  the  defendants  allowed  the  plaint- 
iffs that  reasonable  participation  in  the  use  of 
the  water,  which  by  law  they  had  a  right  to 
require,  the  damage  sustained  would  have 
been  materially  less,  if  *not  inconsider-  [*324 
able  ;  but,  allowing  that  the  evidence  does  not 
conclusively  establish  this  fact,  I  am  sati.-fied 
that  the  verdict  on  this  point  was  not  against 
the  weight  of  evidence.  With  respect  to  the 
question,  whether  the  use  of  the  water  by  the 
defendants  was  such  as  to  prove  ruinous  and 
destructive  to  the  plaintiffs'  mills,  it  cannot 
well  be  doubted  that  if  the  injury  was  not 
occasioned  by  the  drought,  it  resulted  from 
the  acts  of  the  defendants.  Their  works 
required  double  the  quantity  of  water  used  by 
the  plaintiffs'  mills  ;  they  shut  down  their 
gates  for  several  hours,  and  then  let  out  the 
water  in  torrents  ;  the  plaintiffs'  dam  could 
not  be  constructed  so  as  to  detain  more  than  a 
small  portion  ;  the  surplus  was,  consequently, 
wasted.  The  jury,  on  a  review  of  the  testi- 
mony, must  have  been  satisfied  that  the  plaint- 
iffs had  made  out  a  case  entitling  them  to 
redress  according  to  the  general  principles  of 
law  laid  down  by  the  judge ;  and  the  court 
consider  that  evidence  sufficient  to  warrant 
such  a  conclusion. 

It  has  been  argued  that  the  damages  are 
excessive,  and  that  the  judge  should  have 
instructed  the  jury  that  if  the  defendants 
were  liable,  it  could  only  be  for  the  use  of  the 
water  beyond  their  relative  proportion.  The 
court  do  not  perceive  any  misdirection  in  this 
particular  ;  it  followed,  as  a  necessary  conse- 
quence from  the  charge,  that,  in  estimating 
the  damages,  the  jury  must  be  governed  by 
this  principle.  It  is  not  claimed  by  the  plaint- 
iffs that  any  right  to  recover  arises  for  the  use 
of  such  relative  proportion,  but  that  the  de- 
fendants, having  unreasonably  appropriated 
the  water,  in  carrying  on  their  own  works,  so 
as  to  deprive  the  plaintiffs  of  a  beneficial  use 
of  it,  thereby  made  themselves  liable.  In 
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assessing  the  damages,  it  was  undoubtedly 
proper  to  consider  that  in  1815  and  1816  there 
was  a  great  drought,  and  to  make  all  proper 
deductions,  as  far  as  that  cause  had  contrib- 
uted to  the  plaintiffs'  injury  ;  there  is  no  rea- 
sonable ground  to  believe  that  the  jury  were 
inattentive  to  this  circumstance  ;  the  amount 
of  the  verdict  is  less  than  one  half  of  the  dam- 
ages proved.  • 

In  refusing  to  grant  a  new  trial,  the  court  do 
not  intend  to  question  the  law  in  Plait  v. 
Johnson,  15  Johns.,  213.  This  case  is  clearly 
325*]  distinguished,  and  does  *not  impair 
that  decision.  In  the  case  referred  to,  the 
court  say  :  "  The  principle  sought  to  be  estab- 
lished is  that  a  previous  occupancy  of  land 
upon  a  stream  of  water,  and  an  appropriation 
of  the  water  to  the  purposes  of  a  mill,  gives 
such  a  right  to  the  stream  in  its  whole  extent 
above  as  to  control  the  use  of  the  water,  so  as 
to  prevent  any  subsequent  occupant  from 
using  or  detaining  the  water  to  the  least  injury 
or  prejudice  of  the  first  occupant ;  that  unless 
the  principle  thus  broadly  stated  could  be  sup- 
ported the  plaintiff  must  fail." 

Now,  in  this  case,  the  right  to  recover  is  not 
placed  on  the  ground  of  prior  occupancy,  and 
when  the  facts  in  the  two  cases  are  compared, 
it  will  be  seen  they  are  materially  differ- 
ent. In  Platt  v.  Johnson  it  is  stated  "that 
in  very  dry  seasons  the  plaintiff  had  occa- 
sionally to  wait  for  water  until  the  defen- 
dants had  raised  a  pond  sufficient  to  turn 
their  mills  :"  it  is  not  alleged  that  the  water 
was  let  out  in  such  quantities  as  to  become  lost 
to  the  plaintiff,  or  to  deprive  him  of  a  bene- 
ficial use,  but,  on  the  contrary,  "  he  might  so 
alter  his  dam  as  to  save  all  the  waste  water  ; 
that  in  dry  seasons  the  usual  quantity  of  water 
in  the  stream  was  sufficient  to  grind"  from  ten 
to  twenty  bushels  in  a  day,  but  when  the  grist 
mill  had  a  full  head  of  water  it  would  grind 
sixty  or  seventy  bushels  a  day,  and  that  the 
plaintiff's  mills  were  turned  with  much  more 
force  when  the  defendants  raised  their  gates, 
by  reason  of  the  increased  quantity  of  water." 
From  this  statement,  it  is  evident  that  the 
plaintiff's  damages  must  have  been  trifling  ; 
that  there  could  have  been  no  well  founded 
complaint  that  the  water  was  wasted,  but,  on 
the  contrary,  it  may  be  inferred  that  the 
defendants'  dam  was  rather  beneficial  to  the 
plaintiff  than  otherwise. 

The  court,  are,  accordingly,  of  opinion  that 
the  motion  for  a  new  trial  must  be  denied. 

Motion  denied. 

Cited  in— 1  Wend.,  387 ;  9  N.  Y.,  175 ;  a5  N.  Y.,  525 : 
46  N.  Y.,  519,  520:  74  N.  Y.,  347:  9Hun,a53;  26  Hun, 
247:  11  Barb.,  554:  17  Barb.,  658;  22  Barb.,  146;  58 
Barb.,  34 ;  6  How.  Pr.,  91 :  10  Leg.  Obs.,  8 :  7  W.  Dig,, 
274;  4  Mason,  402;  &  Gal.,  486;  331nd.,405;  14Min., 
345 ;  91  111.,  245 :  29  Mien.,  424. 


326*]    *TILLMAN  v.  WHEELER. 

Negotiable  Paper — Good  for  Purchase  of  Goods 
— Indorsement  in  Blank,  by  Third  Party, 
before  Delivery  to  Payee — Indorser  Liable  as 
Second  Indorser. 


Where  A,  on  the  purchase  of  goods  of  the  plaint- 
iff, on  a  credit,  agreed  to  give  him  his  note  with  a 
good  indorser,  or  satisfactory  security,  and  brought 
to  the  plaintiff  a  note  made  by  A,  payable  to  the 
plaintiff,  or  order,  indorsed  by  the  defendant  in 
blank,  and  the  plaintiff  thereupon  took  the  note, 
and  delivered  the  goods  to  A. 

In  an  action  brought  by  the  plaintiff  against  the 
defendant,  as  guarantee  of  the  note,  it  was  held 
that  the  defendant  was  not  liable  as  a  guarantee  ; 
the  blank  indorsement  never  having  been  filled  up- 
with  any  express  guaranty.  And  there  being  no 
proof  to  the  contrary,  it  was  to  be  intended  that  the 
defendant  meant  merely  to  become  a  second  in- 
dorser. with  all  the  rights  incident  to  that  character. 

IN  ERROR  to  the  Court  of  Common  Pleas 
of  Ontario  County.  Wheeler  brought  a 
suit  in  the  court  below,  on  a  promissory  note, 
dated  June  7,  1815,  made  by  Francis  Moore 
and  Jeremiah  Abby,  payable  to  the  plaintiff, 
or  order,  on  which  the  defendant  below,  Till- 
man,  had  indorsed  his  name  in  blank.  The 
declaration  contained  several  counts,  one  of 
which  stated,  that  whereas,  &c.,  in  considera- 
tion that  the  plaintiff,  at  the  special  instance 
and  request  of  the  defendant,  would  sell  and 
deliver  to  F.  M.  and  J.  A.  divers  goods,  &c., 
of  the  value  of  $200,  on  a  credit,  to  be  paid  on 
June  7,  then  next ;  and  that  the  plaintiff 
would,  at  the  like  special  instance  and  request, 
receive  of  and  from  the  said  F.  M.  and  J.  A., 
their  certain  promissory  note  in  writing,  made 
by  the  said  F.  M.  and  J.  A.,  bearing  date,  &c., 
whereby  the  said  F.  M.  and  J.  A.,  for  value 
received,  promised  to  pay  to  the  plaintiff,  &c., 
the  said  sum  of  $200,  on  June  7  next,  with 
use,  and  in  consideration  that  the  plaintiff 
would  give  time  for  the  payment  of  the  said 
sum  of  $200  until  June  7,  then  next,  according 
to  the  tenor  and  effect  of  the  said  promissory 
note,  the  defendant,  by  a  certain  note  or  mem- 
orandum in  writing,  signed  by  the  defendant, 
and  indorsed  upon  the  back  of  the  said  prom- 
issory note,  then  and  there  undertook  and 
faithfully  promised  the  said  plaintiff  to  guar- 
anty to  him  the  payment,  of  the  said  sum  of 
$200,  with  the  interest,  at  the  time  in  the  said 
note  specified  ;  and  the  plaintiff  averred  that, 
confiding  in  the  said  promise  and  undertaking 
of  the  defendant,  he  did  sell  and  deliver  to  F. 
M.  &  J.  A.  the  goods,  &c.,  on  a  credit,  &c.. 
and  took  their  said  promissory  note,  &c.,  and 
although,  &c. 

The  defendant  pleaded  -non  assumpsit,  with 
notice  of  special  matter  to  be  given  in  evi- 
dence. At  the  trial,  the  *plaintiff  pro-  [*327 
duced  the  note  signed  by  F.  M.  and  J.  A.,  as 
above  mentioned,  on  which  was  indorsed  the 
name  of  the  defendant  in  blank,  without  any 
other  writing  thereon.  The  plaintiff  proved 
that  the  makers  of  the  note,  being  desirous  to 
purchase  of  the  plaintiff  a  quantity  of  leather, 
on  a  credit,  offered  to  give  their  joint  note ; 
but  the  plaintiff  refused  to  sell  the  leather  to 
them  on  a  credit  unless  they  procured  a  good 
indorser  or  satisfactory  security,  and  among 
other  persons  he  named  Tillman,  as  a  person 
with  whose  security  he  would  be  satisfied  ; 
that  F.  M.  and  J.  A.  soon  afterwards  applied 
to  the  plaintiff  for  the  leather,  and  produced 
the  above-mentioned  note,  executed  by  them 
and  indorsed  by  Tillman  in  blank,  but  without 
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any  agreement  or  undertaking,  in  writing,  to 
guaranty  the  payment  of  it  ;  and  the  plaintiff, 
in  consideration  of  the  note,  and  solely  on  the 
responsibility  of  Tilhnan,  as  he  then  declared, 
sold  the  leather  to  the  said  F.  M.  and  J.  A., 
&c. :  but  Tillman  was  not  present  or  privy  to 
any  of  the  conversation  between  the  plaintiff 
and  the  makers  of  the  note.  The  plaintiff 
having  rested  his  cause  on  this  evidence,  the 
defendant's  counsel  insisted  that  he  had  not 
given  sufficient  evidence  to  support  his  action; 
not  having  proved  any  express  or  implied 
agreement  on  the  part  of  the  defendant  to 
guaranty  the  payment  of  the  note  ;  and  who 
could  not  be  made  liable  in  any  other  way  than 
as  indorser  of  the  note.  The  plaintiff's  coun- 
sel insisted  that  the  plaintiff  having  refused  to 
sell  his  goods  without  security,  and  having,  in 
consideration  of  the  note  so  made  and  indorsed, 
sold  and  delivered  the  goods,  the  defendant 
ought  to  be  considered  as  having  guarantied 
the  payment  of  the  note,  and  to  be  charged 
with  the  payment  thereof,  and  that  the  plaint- 
iff had  a  right  to  enter  over  the  name  of  the 
defendant  a  guaranty  comporting  with  the 
counts  in  the  declaration,  so  as  to  take  the 
case  out  of  the  Statute  of  Frauds.  The  court 
declared  their  opinion  to  be,  and  so  charged  the 
jury,  that,  under  the  facts  proved,  the  plaintiff 
was  entitled  to  recover  the  amount  of  .the  note 
of  the  defendant  ;  that  the  plaintiff  was  not 
bound  to  prove  any  express  promise  in  writing 
by  the  defendant,  further  than  had  been 
already  shown  ;  and  as,  by  reason  of  the  note 
328*J  so  indorsed,  the  plaintiff  *had  parted 
with  his  property,  the  defendant  was  to  be 
considered  as  having  guarantied  the  payment 
of  the  note.  The  jury  accordingly  found  a 
verdict  for  the  plaintiff  for  $237.66. 

A  bill  of  exceptions  was  tendered  to  the 
opinion  of  the  court,  on  which  the  writ  of 
error  was  brought. 

Mr.  Townsend,  for  the  plaintiff  in  error, 
contended  that  the  plaintiff  in  error  was  to  be 
considered  as  an  indorser  only  of  the  note,  and 
could  not  be  made  liable  as  a  guarantee.  He 
cited  Nelson  v.  Dubois,  13  Johns.,  175  ;  Herrick 


v.  Carman,  12  Johns.,  159  ;  and  Campbell  v. 
Butler,  14  Johns.,  349;  as  bearing  on  the 
question.  Here  there  was  no  express  guaran- 
ty written  over  the  name  of  the  plaintiff  in 
error  ;  and  the  proof,  therefore,  did  not  sup- 
port the  declaration  ;  and  according  to  the 
opinion  of  Spencer,  J. ,  in  IJeirick  v.  Carman, 
in  absence  of  any  proof  to  the  contrary,  it 
must  be  intended  that  Tillman  meant  only  to 
become  the  second  iudorser,  with  all  the  rights 
incident  to  that  situation. 

Again  ;  if  F.  was  sued  as  surety  or  guaran- 
tee, the  plaintiff  was  bound  to  show  that  he 
had  resorted  to    the  principal  for  payment, 
without  effect.   (2  Johns.  Cas.,  409  ;  15  Johns 
425.) 

Mr.  Parker,  contra,  insisted  that  T.  was  to 
be  considered  as  an  original  party  or  guaran- 
tee of  the  note.  (Leonard  v.  Vredenbergh,  8 
Johns.,  29.)  The  court  will  presume  that  the 
blank  indorsement  was  filled  up,  so  as  to  sup- 
port the  declaration.  (Pangburn  v.  Ramsay, 
11  Johns.,  141  ;  Siting  v.  Vanderlyn,  4  Johns. 
237.) 

YATES,  J.,  delivered  the  opinion  of  the 
court  : 

It  does  not  appear  from  the  return  that  Till- 
man knew  for  what  purpose  the  note  was 
designed,  or  that  there  was  any  promise  to  or 
communication  between  him  and  the  holder 
of  the  note  ;  nor  is  any  liability  shown,  ex- 
cept such  as  he  would  be  subject  to  as  the 
indorser  of  an  ordinary  negotiable  promissory 
note. 

This  case  is  not  distinguishable  from  Her- 
rick v.  Carman,  *12  Johns.,  159.  ex-  [*329 
cept  that  the  suit  was  in  that  case  brought 
against  the  person  signing,  as  indorser  ;  and 
in  this  case,  on  the  implied  special  agreement 
or  guaranty.  They  do  not,  however,  vary  in 
principle.  The  liability  in  this  case  was  the 
same.  For  aught  that  appears,  Tillman,  for 
the  accommodation  of  the  drawers,  and  the 
original  payee,  or  first  indorser,  may  have  put 
his  name  on  the  note  as  second  indorser,  on 
the  responsibility  of  the  payee  ;  this  is  the 


the  transaction  or  understanding  of  the  parties  at 
the  time  it  took  place  and  that  parol  proof  is  ad- 
missible to  show  the  nature  of  the  transaction. 
Key  v.  Simpson,  22  How.,  341.  In  this  case  the 
plaintiff  was  the  orig-inal  payee.  See,  also,  Good  v. 
Martin,  .95  U.  8.,  93,  et  seq.  for  full  discussion.  In 
this  latter  case  it  is  said,  per  Clifford,  J.  (who  also 
delivered  the  opinion  in  Key  v.Simpson) :  "  Decided 
cases  almost  innumerable  affirm  the  rule  that  if  one, 
not  the  promisee,  indorses  his  name  in  blank  on  a 
negotiable  promissory  note  before  it  is  indorsed  by 
the  payee  and  before  it  is  delivered  to  take  effect 
as  a  promissory  note,  the  law  presumes  that  he  in- 
tended to  give  it  credit  by  becoming  liable  to  pay 
it  either  as  guarantor  or  as  an  original  promisor. 
Bryant  v.  Eastman,  7  Gush.  (Mass.),  Ill ;  Benthal  v. 
Judkins,  13  Met.  (Mass.),  265:  Colbun  v.  Averill,  30 
Me.,  310.  *  *  *  Where  such  a  person  indorses  the 
note  after  a  prior  indorsement  by  the  payee,  the 
law  presumes  it  to  have  been  done  in  aid  of  the 
negotiation  of  the  note,  and  the  party  will  be  re- 
garded as  a  subsequent  indorser.the  rule  being  that 
if  the  indorsement  is  without  date  it  will  be  pre- 
sumed to  have  been  made  at  the  inception  of  the 
note.  Ranger  v.  Gary,  1  Met.  (Mass.),  369;  Noxon 
v.  De  Wolf.  10  Gray  (Mass.),  343 ;  Collins  v.  Gilbert, 
94  U.  S.,  753."  ["After,"  above,  refers  of  course,  to 
order  of  time  only].  For  full  review  of  the  sub- 
ject and  citation  of  authorities,  see  1  Daniels  on 
Negotiable  Inst's.,  634,  et  seq.,  particularly  sees.  709, 
710,  713. 

The  New  York  rule  is  stated  as  follows  by  Church, 
Ch.  J.,  in  Coulter  v.  Richmond,  59  N.  Y.,  481  (1875) : 
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"  In  this  State  it  has  been  repeatedly  held,  and  is  too 
strongly  settled  by  authority  to  be  disturbed,  that  a 
person  making  such  an  indorsement  is  presumed  to 
nave  intended  to  become  liable  as  second  indorser, 
and  that  on  the  face  of  the  paper,  without  explana- 
tion, he  is  to  be  regarded  as  second  indorser,  and  of 
course  not  liable  upon  the  note  to  the  payee  who  is 
supposed  to  be  the  first  indorser  (12  Jonns.,  159;  17 
Id.,  326  ;  37  N.  Y.,  614  ;  5  N.  Y.,  69).  As  the  paper  it- 
self furnishes  only  prima  facie  evidence  of  this  in- 
tention, it  is  competent  to  rebut  the  presumption 
by  parol  proof  that  the  indorsement  was  made  to 
give  the  maker  credit  with  the  payee."  See  Moore 
v.  Cross,  19  N.  Y.,  227. 

Whether  or  not  parol  evidence  is  admissible  be- 
tween remote  parties,  is  uncertain.  That  it  is  not, 
was  held  in  Whitehouse  v.  Hanson,  42  N.  H.,  18 ; 
Schneider  v.  Schiffman,  20  Mo.,  571 ;  Houston  v. 
Bruner.  39  Tnd.,  383.  See.  however,  Good  v.  Martin, 
above  cited ;  Greenough  v.  Smead,  3  O.  St.,  415. 

Numerous  cases  might  be  cited  to  support  the 
doctrine  that  a  person  putting  his  name  on  the  back 
of  a  note  before  the  payee,  becomes  liable  either  as, 
(1)  joint  maker,  (2)  joint  maker  in  the  character  of 
surety  or  guarantor,  (3)  guarantor.  (4)  sedond  in- 
dorser, (5)  first  indorser.  See  1  Daniels  Neg.  Inst's.. 
640,  et  seq.,  for  full  citation  of  authorities  in  support 
of  each  of  these  positions.  This  author  gives  the 
weight  of  his  authority  in  support  of  the  latter, 
that  such  third  party  will  be  liable  as  first  indorser. 
See,  also,  Mass.  Stat.,  1874,  ch.  404  ;  Cook  v.  Googins, 
126  Mass..  410. 
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legal  presumption  from  the  appearance  of  the 
paper,  without  any  explanatory  proof,  or  a 
special  undertaking  on  the  part  of  Tillman, 
who  does  not  appear  to  have  known  anything 
of  the  original  contract  between  the  drawers 
and  the  payee  ;  nor  can  the  court  infer  from 
anything  in  the  case  that  he  was  privy  thereto. 
In  the  cases  cited  from  13  Johns.,  175;  14 
Johns.,  349,  and  15  Johns.,  425,  the  indorser 
had  either  been  present  and  agreed  to  guaran- 
ty the  payment,  or  it  appeared  in  proof  that 
he  knew  the  extent  of  his  indorsement  to  be 
as  alleged,  which  is  not  the  case  here. 

The  proof  that  Wheeler  declared  he  deliv- 
ered the  goods  solely  on  the  responsibility  of 
Tillman,  cannot  vary  the  nature  of  the  paper 
he  gave,  unless  it  should  also  appear  that  such 
declaration  was  made  to  Tillman,  or  was 
known  to  him,  at  least,  before  he  indorsed  the 
note  ;  but  that  does  not  appear.  If,  under  the 
circumstances  of  this  case,  the  indorsement  be 
construed  to  be  a  special  guaranty,  and  an 
original  contract  in  consideration  of  the  deliv- 
ery of  goods,  there  is  no  case  in  which  a  note, 
innocently  indorsed  by  a  second  indorser,  pre- 
vious to  the  indorsement  by  the  first,  in  which, 
without  his  knowledge,  the  responsibility  may 
not  be  varied.  The  judgment  below  must  be 
reversed,  and  a  venire  de  now  issue,  returnable 
at  the  next  Ontario  Circuit. 

Judgment  reversed. 

Criticised— 3  Hill,  233. 

Cited  in— 20  Johns.,  366;  1  Wend.,  461;  8  Wend., 
422;  2  Hill,  84;  7  Hill,  420;  19  N.  Y.,  230;  50  N.  Y.,73; 
59  N,  Y.,  481 ;  3  Barb.,  638 ;  6  Barb..  297 ;  7  Barb.,  206 ; 
39  Barb..  619;  17  How  Pr.,  389;  2  Abb.  Pr.,  354;  4  E. 
D.  S.,  667. 


33O*]  *MARTIN 

v. 
WILLIAMS,  Ex'r  of  WILLIAMS. 

Pleading—  Statute  of  Limitations — New  Promise, 
how  Pleaded — Acknowledgment — Set-off— Sub- 
ject of  Set-off,  Assigned  to  Defendant  before 
Suit  Commenced,  Good. 

In  an  action  of  assumpsit  brought  more  than  six 
years  after  the  debt  accrued,  it  is  not  necessary  to 
aver  a  new  promise  within  the  six  years;  but  pro9f 
of  an  acknowledgment  of  the  debt,  within  the  six 
years,  is  sufficient  to  repel  a  defense  set  up  under 
the  Statute.  So.  where  the  defendant  offers  to  set 
off  a  demand  against  the  plaintitf,  which  accrued 
more  than  six  years  before  the  bringing  of  the  suit, 
it  is  not  necessary  that  the  defendant,  in  the  notice 
annexed  to  his  plea,  should  state  a  promise  to  pay 
within  the  six  years ;  nor  is  it  any  objection  that  the 
demand  offered  to  be  set-off  was  not  originally  due 
to  the  defendant,  but  had  been  assigned  to  him.  the 
assignment  being  before  the  commencement  of  the 
suit. 
Citations— 15  Johns.,  4 ;  8  Johns.,  152. 

IN  ERROR,  to  the  Court  of  Common  Pleas 
of  Washington  County.  Williams,  as 
executor.  &c.,  brought  an  action  of  assumpsit 
against  Martin,  in  the  court  below.  The  dec- 
laration contained  three  counts  :  1.  A.n  insimul 
computassent,  with  the  testator,  and  a  promise 
to  pay  him.  2.  An  insimul  computassent,  with 
the  testator,  and  a  promise  to  pay  the  plaintiff, 
as  executor.  3.  An  insimul  computassent,  with 
the  plaintiff,  as  executor,  and  a  promise  to  pay 
him.  The  defendant  pleaded  :  1.  Nonassump- 
sit.  2.  Non  asfitmpsit  infra  sex  annos.  To  the 
second  plea,  the  plaintiff  replied  that  the 
defendant  did  assume,  &c., within  six  years,  &c. 
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At  the  trial  the  plaintiff  below  produced  a 
book,  in  which  was  written  :  "  12th  August, 
1799,  then  settled  accounts,  obligations,  and 
all  matters  and  things  to  this  date,  and  due 
John  Williams  $670.24— John  Williams." 
"  Received  of  the  above  $450,  and  then  due, 
on  a  final  settlement  to  John  Williams, 
$175.24  ;"  signed,  "  John  Williams,  Walter 
Martin."  "  14th,  received  of  Walter  Martin, 
Esq.,  $100  ;"  leaving  a  balance  due  of  $75.  A 
witness  for  the  plaintiff  proved  that  four  or 
five  years  before  the  trial,  the  defendant  told 
him  that  he  and  the  testator  had  settled,  and 
that  he  had  paid  the  testator  all  but  $75.  The 
plaintiff  having  rested  his  cause,  the  defend- 
ant's counsel  moved  for  a  nonsuit,  which  was 
overruled.  The  defendant  then  offered  to 
prove  that  in  the  lifetime  of  the  testator,  the 
defendant  and  James  Hawley  were  partners  in 
trade,  and  as  partners  sold  and  delivered  goods 
to  the  testator,  to  the  amount  of  $300  ;  and 
that  Hawley  afterwards,  and  before  the  death 
of  the  testator,  and  before  the  commencement 
of  this  suit,  assigned  the  said  debt  or  demand 
to  the  defendant  ;  and  that  after  the  death  of 
the  testator,  the  plaintiff,  his  executor,  under- 
took and  promised  to  pay  the  defendant  the 
$300;  and  which  sum  he  offered  to  *set  [*33 1 
off.  This  evidence  was  objected  to,  on  the 

§  round  that  the  demand  was  barred  by  the 
tatute  of  Limitations.  And  the  court  rejected 
the  evidence  because  the  defendant  had  not 
stated  in  his  notice,  annexed  to  his  plea,  that 
he  should  rely  on  the  new  promise  of  the 
plaintiff.  The  jury,  under  the  direction  of  the 
court,  found  a  verdict  for  the  plaintiff,  to  the 
amount  of  his  damages. 

The  defendant  tendered  a  bill  of  exceptions 
to  the  opinion  of  the  court  below,  on  which  a 
writ  of  error  was  brought ;  and  on  the  return 
to  which,  the  case  was  submitted  to  the  court 
without  argument. 

YATES,  J.,  delivered  the  opinion  of  the 
court : 

The  statement  of  the  defendant  that  he 
and  the  testator  had  settled,  and  that  he 
had  paid  him  all  but  $75,  is  an  acknowledg- 
ment of  the  debt.  In  Johnson  v.  Beardslee,  15 
Johns.,  4,  this  court  decided  that  an  acknowl- 
edgment of  the  debt  is  evidence  sufficient  for 
the  jury  to  presume  a  new  promise,  when,  as 
in  this  case,  it  was  not  accompanied  with  a 
protestation  against  paying  it.  The  motion 
for  a  nonsuit  was,  therefore,  correctly  over- 
ruled. 

But  the  testimony  offered  to  prove  the 
amount  claimed  as  a  set-off  ought  not  to  have 
been  rejected,  on  the  ground  of  the  Statute  of 
Limitations,  when  it  was  accompanied  with  a 
new  promise  on  the  part  of  the  executor  to  pay. 
Though  the  facts  offered  to  be  proved,  do  not 
state  the  promise  of  the  plaintiff,  as  executor, 
&c.,  to  have  been  made  within  six  years,  we 
have  a  right  to  infer  that  it  was  so  understood 
at  the  time,  as  the  ground  on  which  the  court 
overruled  the  testimony  is  stated  to  have  been, 
because  it  did  not  appear,  by  the  notice  an- 
nexed to  the  plea,  that  the  defendant  intended 
to  rely  on  the  new  promise.  It  might  as  well 
be  said  that  in  a  declaration  on  a  note  of  hand, 
where  the  suit  is  commenced  six  years  after 
the  date  of  the  note,  an  averment  of  a  promise 
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within  that  period  would  be  necessary.  And 
it  is  no  more  necessary  for  the  notice  to  con- 
tain an  averment  that  the  defendant  relied  on 
the  new  promise.  He  relied  on  the  debt  due 
from  the  plaintiff's  testator,  which  had  been 
assigned  to  him,  as  a  proper  subject  of  set-off, 
and  was  prepared  to  meet  the  objection  to  it, 
332*J  arising  *from  the  Statute  of  Limita- 
tions, by  proving  a  promise  on  the  part  of  the 
executor  to  pay  'it,  which  could  not  be  the 
case  without  an  express  reference  to  the  origi- 
nal debt. 

The  notice  annexed  to  the  plea  is  not  in  the 
record  or  case  ;  but  it  seems  to  have  been  ad- 
mitted on  the  trial,  that  it  would  have  been 
sufficient  if  it  had  stated  that  the  defendant  in- 
tended to  rely  on  the  new  promise.  It  must, 
therefore,  be  taken  for  granted  that  it  con- 
tained the  original  debt  due  Martin  and  Haw- 
ley,  and  the  assignment  of  it  to  the  defendant, 
previous  to  the  death  of  the  testator  and  to 
the  commencement  of  the  suit. 

That  an  account  thus  assigned  is  deemed  a 
proper  subject  of  set-off,  is  now  well  settled. 

The  broad  principle  laid  down  in  Tattle  v. 
Bebee,  8  Johns.,  153,  clearly  embraces  it.  But 
as  no  objection  was  made  to  it  on  this  ground 
at  the.  trial,  the  question  is  not  now  before  us. 
For  the  reasons  before  mentioned,  the  judg- 
ment must  be  reversed,  and  a  venire  de  now 
issue,  returnable  at  the  next  Washington 
County  Circuit. 

Judgment  reversed. 

Cited  in-15  Wend.,  288:  2  E.D.  S.,  118. 


DICKENSON0.  COOK. 

Sale  under  Execution  —  Goods  Permitted  to  Re- 
main in  Hands  of  Debtor  —  Wtien  Transaction 
Deemed  Fraudulent,  as  against  Execution  of 
Subsequent  Creditor. 

Where  the  purchaser  of  goods  on  a  sale,  under  an 
execution,  suffered  them  to  remain  in  possession  of 
the  debtor  for  more  than  a  year  after  the  sale,  with- 
out an  agrjotndnt  between  them,  or  the  debtor 
paying  any  thing  for  the  use  of  the  goods,  but  per- 
mitting him  to  sell  some  of  them,  and  apply  the 
proceeds  to  his  own  use,  the  transaction  was  held 
to  be  fraudulent  and  void,  as  Hgainst  a  subsequent 
creditor,  under  whose  execution  the  same  goods 
were  taken  and  sold. 

Citations-9  Johns.,  197;  15  Johns.,  430. 


was  an  action  of  trover  for  a  pair  of 
-L  horses,  harness  and  wagon,  a  table,  clock, 
bureau,  ten  pictures,  six  chairs,  £c. 

A  judgment  was  recovered  in  this  court  by 
Roswell  Reed  against  Thomas  H.  HoghUiling, 
on  which  a  writ  of  fieri  facias  was  issued  in 
May,  1817,  to  the  sheriff  of  the  County  of 
Greene,  returnable  at  the  next  August  Term, 
with  directions  to  levy  $1,087,  with  interest, 
333*  J  &c.  The  property  'specified  in  the 
declaration,  being  in  the  possession  of  Hogh- 
taling.  was  levied  upon,  and,  except  the  wagon, 
sold  by  the  sheriff  under  the  execution  in 
June,  1817,  and  purchased  by  the  plaintiff  ; 
the  plaintiff  proved  that  the  wagon  never  was 
the  property  of  the  defendant,  but  belonged  to 
the  plaintiff.  The  plaintiff  proved  that  the 
defendant,  in  June,  1818,  levied  on  the  prop- 
erty in  question,  being  then  in  possession  of 
H.  ,  and  sold  the  same. 


The  defendant  proved,  that,  as  deputy- 
sheriff,  he  levied  on  the  property  in  question 
in  June,  1818,  by  virtue  of  a  fierifacuu  issued 
out  of  the  Court  of  Common  Pleas,  in  May. 
1818,  on  a  judgment  in  that  court  against  the 
said  H.,  in  favor  of  Philip  Conine,  and  sold 
the  same  ;  and  that  after  the  purchase  above 
mentioned  by  the  plaintiff,  the  property  had 
remained  in  the  possession  of  H.,  until  it  was 
so  taken  and  sold  by  the  defendant. 

It  was  proved,  on  the  part  of  the  defendant, 
that,  besides  the  articles"  specified  in  the  dec- 
laration of  the  plaintiff,  he  purchased  at  the 
same  sale  of  the  sheriff,  thirty  cords  of  wood, 
forty  cords  of  hemlock  wood,  two  cows,  one 
bull,  a  steer,  four  bushels  of  rye  for  seed,  a 
fanning  mill,  a  sleigh,  oats,  corn  and  flax  in 
the  ground,  hay,  a  plough.  &c..  and  that  he 
took  away  only  the  wagon,  the  cow  and  steer, 
leaving  all  the  rest  of  the  property  purchased 
by  him  in  the  possession  and  use  of  H.,  who 
continued  in  possession  thereof  until  the  sale 
by  the  defendant;  that  H.  used  the  horses, 
and  fed  them  with  the  grain  and  hay  so  pur- 
chased by  the  plaintiff ;  and  that  H.  sold  eight 
or  ten  cords  of  the  wood.  It  was  proved  that 
there  was  no  agreement  between  the  plaintiff 
and  H.  relative  to  the  properly  so  left  in  the 
possession  of  H..and  that  nothing  was  paid  by 
H.  to  the  plaintiff  for  the  use  of  it. 

It  was  also  proved  that  H.  owed  the  plaint- 
iff $900,  for  a  house  which  he  purchased  of 
him,  and  on  which  he  gave  a  mortgage  to  the 
plaintiff  to  secure  the  purchase  money.  That 
the  plaintiff  owed  R.  Reed  $1,000,  for  which 
he  had  executed  a  mortgage  on  the  same  house 
and  other  property,  and  the  plaintiff  proposed 
to  R.  to  advance  H.  $100:  and  that  a  judgment 
should  be  entered  up  against  H.  in  R.'s  name, 
for  $l,006,and  t  hat  t he  plaintiff  *should  [*334 
assign  to  R.  H.'s  mortgage  to  the  plaintiff; 
which  was  accordingly  done,  the  plaintiff  war- 
ranting to  R.  that  the  property  should  produce 
$1,000.  That  the  execution  was  taken  out  on 
the  judgment,  at  the  instance  of  the  plaintiff, 
who  with  R.  attended  the  sheriff's  sale,  and 
that  R.  bid  off  the  personal  property  of  H., 
for  the  purpose  of  enabling  him  to  fulfill  his 
engagement  to  R.  The  real  estate  was  pur- 
chased by  R.  for  $575.  The  personal  property 
sold  for  $465.  The  plaintiff  requested  R.  to 
indorse  on  the  execution  to  the  amount  of  the 
sale  of  the  personal  property,  which  he  refused 
to  do.  unless  the  plaintiff  paid  or  secured  to 
him  $330  ;  and  the  plaintiff  accordipgly  gnve 
a  mortgage  to  R.,  to  secure  that  sum,  on  other 
property. 

A  verdict  was  taken,  by  consent,  for  the 
plaintiff,  subject  to  the  opinion  of  the  court 
3n  a  case  containing  the  facts  above  stated, 
which  was  submitted  to  the  court  without 
argument. 

YATES,  J.,  delivered  the  opinion  of  the 
court : 

It  was  decided  in  Craig  v.  Ward,  9  Johns., 
197,  that  the  mere  possession  of  a  personal 
chattel,  with  the  consent  of  the  true  owner, 
will  not  render  the  chattel  liable  to  the  debts 
or  disposition  of  the  reputed  owner,  unless  it 
appeared  that  the  possession  was  fraudulent, 
and  for  some  deceptive  purpose,  which  mi«ht 
be  implied  from  the  special  circumstances  of 
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the 'case.  This  decision  did  not  impair  the 
general  principle  of  law,  that  a  continued  pos- 
session of  goods  by  a  vendor  is  prima  facie 
evidence  of  fraud*  as  against  creditors.  In 
Fctrrington  v.  Caswell,  15  Johns..  430,  the  court 
applied  this  general  principal  to  the  case  of  a 
sale  under  an  execution,  and  said  that  there 
must  be  evidence  to  repel  the  presumption. 
In  the  present  case,  the  evidence  on  which  it 
is  sought  to  repel  the  presumption,  is  not  sat- 
isfactory. It  appears  that  the  judgment  in 
favor  of  R.  Reed,  on  which  the  execution  was 
issued,  and  under  which  the  articles  in  question 
were  sold  and  purchased,  was  procured  by 
the  plaintiff,  pursuant  to  a  previous  arrange- 
ment with  R.,to  whom  he  was  indebted, which 
could  not  have  been  done  without  some  secret 
3135*]  understanding  between  H.  and  *the 
plaintiff ;  and  his  leaving  all  the  articles,  ex- 
cept two  or  three,  in  the  possession  of  H.  for 
more  than  a  year,  without  an  agreement,  ap- 
pears surprising,  especially  such  as  were  not 
absolutely  necessary  to  H.  in  his  embarassed 
situation.  It  appears  that  of  all  the  property 
purchased,  the  plaintiff  took  away  only  a  cow, 
a  steer  and  two  wagons ;  and  in  lieu  of  the 
wagons, he  left  one  which  he  now  claims  as  his 
own  ;  and  when  we  see  H.  using  a  part  of  the 
hay  and  corn,  and  selling  some  of  the  wood, 
and  converting  the  avails  to  his  own  use,  and 
that  no  consideration  was  to  be  paid  for  the 
use  of  the  property,  the  inference  is  irresist- 
ible that  the  transaction  was  fraudulent ;  and 
in  regard  to  the  wagon  left  with  H.,  it  is 
equally  evident  that  he  must  have  possessed  it 
as  his  own,  in  consequence  of  the  fraudulent 
understanding  between  them.  The  nature  of 
the  arrangement  between  them  is  apparent  on 
the  face  of  the  transaction.  It  was  evidently 
intended  to  benefit  H.,  and  to  defraud  the  other 
creditors.  We  are  of  opinion,  therefore,  that 
the  defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant. 
Cited  in— 15  Wend.,  629 ;  4  Hill,  311. 


BRANDT,  ex  dem.  VAN  CORTLANDT  ET  AL., 

v. 
KLEIN. 

Witness  —  Attorney  in  Possession  of  Client' a 
Deed — Competent  Witness  to  Prove  Existence 
of  Deed — Ejectment — Evidence — Admission  of. 

Though  an  attorney  or  counselor  cannot  be  com- 
pelled to  produce  a  deed  or  other  instrument,  in- 
trusted to  him  by  his  client,  nor  to  disclose  its  date 
or  contents,  yet  he  may  be  called  as  a  witness  to 
prove  its  existence,  and  that  it  is  in  his  possession, 
so  as  to  entitle  the  opposite  party,  on  his  refusing  to 
produce  it  at  the  trial,  after  notice  for  that  purpose, 
to  give  parol  evidence  of  its  contents. 


An  admission  contained  in  a  recital  of  a  deed  of 
one  of  the  lessors,  in  an  action  of  ejectment,  is  evi- 
dence against  all  of  them,  as  he  could  not  be  called 
as  a  witness,  and  there  was  a  community  of  interest 
among  them. 

Citations— 1  Cai.,258:  Bull.  N.  P.,  284  ;  Finch,  259  ; 
8  Vin.  Abr.,  548 :  1  Madd.  Ch.,  160-174 ;  Phil.  Ev.,  103- 
105, 71-73 ;  11  East,  588, 589 ;  Gilb.  Ev.,  51 ;  1  Maule  & 
S.,  249. 

THIS  was  an  action  of  ejectment  for  land 
in  Hoosick  patent,  tried  at  the  Rensselaer 
Circuit,  Dec.,  1818. 

The  plaintiff's  lessors  having  deduced  a  title 
to  the  premises  from  Jacobus  Van  Cortlandt, 
one  of  the  original  patentees,  in  1688  ;  the 
defendant's  counsel  called  on  the  plaintiff's 
counsel  to  produce  the  will  of  James  Van 
Cortlaudt,  one  of  the  ancestors  of  the  lessors, 
and  through  *whom  they  derived  a  [*#36 
title,  which  he  refused  to  do.  The  defendant's 
counsel  then  Iftinded  to  him  a  written  notice 
to  produce  it.  It  was  objected  that  the  notice 
was  not  sufficient,  as  it  was  not  shown  that 
the  will  was  in  Troy,  the  place  of  trial.  The 
defendant's  counsel  then  called  on  the  plaint- 
iff's counsel,  as  a  witness,  to  prove  that  the 
will  was  in  his  possession  and  in  court ;  but 
the  plaintiff's  counsel  refused  to  answer  the 
question,  alleging  that  his  knowledge  as  to  the 
existence  and  situation  of  the  will  was  derived 
from  what  had  been  intrusted  to  him  as  coun- 
sel for  the  lessors  of  the  plaintiff  in  the  cause. 
The  judge  ruled  that  the  counsel  must  answer 
the  question,  and  he  thereupon  testified  that 
the  will  was  in  his  hands,  in  court,  but  refused 
to  produce  it.  The  ju3ge  then  ruled  that 
parol  evidence  might  be  given  of  its  contents. 
To  show  the  contents  of  the  will,  the  defend- 
ant's counsel  offered  in  evidence  a  deed,  dated 
Oct.  1,  1816,  executed  by  Augustus  Van  Cort- 
landt, one  of  the  lessors,  as  surviving  executor 
of  James  Van  Cortlandt,  for  part  of  lot  No. 
43,  in  Hoosick  patent,  which  had  been  duly 
acknowledged  and  proved,  and  which  con- 
tained a  recital  of  the  will  of  James  Van  Cort- 
landt, dated  March  23,  1781.  The  plaintiff's 
counsel  objected  to  the  admission  of  the  deed 
in  evidence  ;  but  the  judge  overruled  the  ob- 
jection, stating  that,  under  the  circumstances 
of  the  case,  the  deed  and  the  recitals  therein 
contained  ought  to  go  the  jury,  as  containing 
the  admissions  of  one  of  the  lessors  of  the 
plaintiff,  that  James  Van  Cortlandt,  under 
whom  he  claimed,  had  made  a  will,  and  of  the 
contents  of  that  will,  and  of  an  outstanding 
title  in  Elizabeth  Van  Cortlandt,  on  the  day  of 
the  demise  laid  in  the  plaintiff's  declaration  ; 
and  by  which  the  other  lessors  were  bound, 
unless  they  proved  that  the  recital  or  admis- 
sions were  not  true  in  fact ;  and  the  counsel 
for  the  plaintiff,  not  attempting  to  disprove  the 
truth  of  the  recitals  or  admissions  contained  in 


NOTE.— Evidence— Attorney  and  client— Papers  in- 
trusted to  attorney,  in  his  professional  capacity.  An 
attorney  is  not  bound  to  produce  in  evidence  docu- 
ments intrusted  to  him  by  his  client,  but  he  may 
be  examined  as  to  the  fact  of  their  existence  for 
the  purpose  of  enabling  the  opposite  party  to  give 
parol  evidence  of  their  contents.  See  Lynde  v. 
Judd,  3  Day.  499;  Jackson  v.  Burtis,  14  Johns.,  391; 
Kellogg  v.  Kellogg,  6  Barb.,  116;  Durkee  v.  Leland, 
4  Vt.,  612;  Jackson  v.  M'Vey,  18,  Johns.,  330; 
Rhoadesv  Selin,  4  Wash.,  718;  Jackson  v.  Denison, 
4  Wend.,  558 ;  Doe  v.  Gilbert,  7  M.  &  W.,  102 ;  Da  vies 
v.  Waters,  9  M.  &  W.,  608;  Doe  v.  Langdon,  12  Ad. 
&  E.  N.  S.,  711 ;  Doe  v.  Han-is,  5  C.  &  P.,  592. 
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The  privilege  does  not  extend  to  a  combination 
between  attorney  and  client  to  prevent  the  court 
from  compelling  the  production  of  important  pa- 
pers at  the  trial.  People  v.  Sheriff  of  N.  Y.,  29  Barb., 
622;  7  Abb.  Pr.,  96. 

An  attorney  who  has  in  his  possession,  receipts 
which  his  client  could  be  compelled  to  produce  or 
disclose,  can  also  be  compelled  to  produce  them  or 
testify  as  to  their  contents.  Andrews  v.  Ohio.  &c., 
R.  R.  Co.,  14  Ind.,  169;  Exp.  Maulsby,  13  Md.,  625. 

See,  further,  on  general  subject,  M'Pherson  v. 
Rathbone,  7  Wend.,  216;  People  v.  Benjamin,  9 
How.  Pr.,  419. 
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BRANDT  v.  KLEIN. 


the  deed,  the  judge  directed  the  plaintiff  to  be 
nonsuited. 

A  motion  was  made  to  set  aside  the  nonsuit, 
and  for  a  new  trial. 

Mr.  Mitclidl,  for  the  plaintiff. 
387*]  1.  The  counsel  for  the  plaintiff  *ought 
not  to  have  been  compelled  to  testify  as  to  the 
existence  or  situation  of  the  will  of  James  Van 
Cortlandt.  The  privilege  of  a  counsel  or  at- 
torney of  not  being  examined  as  to  any  mat 
ters  communicated  to  him  while  engaged  in 
his  professional  capacity,  is  the  privilege  of 
the  client,  not  of  the  counsel  or  attorney. 
(Phil.  Ev.,  103.)  The  judge,  in  overruling  the 
objection,  relied  on  the  case  of  Baksr  v.  ArntM, 
1  Cai.,  253.  That  case,  however,  if  examined, 
does  not  warrant  the  principle  stated  in  the 
marginal  note  to  the  report,  and  adopted  in  the 
Digest.  (Johns.  Dig.,  215.)  Thompson,  J., 
was  decidedly  of  opinion  that  the  attorney 
was  uot  bound  to  communicate  any  facts,  the 
knowledge  of  which  he  had  derived  from  his 
client  in  relation  to  his  business.  Livingston, 
«/.,  thought  the  judge  right  in  overruling  the 
inquiry  made  of  the  attorney,  after  he  had 
declared  that  all  his  knowledge  was  derived 
from  the  confidential  communications  of  his 
client ;  and  though  Radcliff,  /.,  was  of  a  dif- 
ferent opinion,  yet  the  other  two  judges,  Kent, 
€/.,  and  Lewis,  Gli.  J.,  are  wholly  silent  on  this 
point. 

2.  The  deed  containing  the  recitals  which 
were  offered,  was  not  competent  evidence  on 
the  will.     It  appeared  by  the  indorsement  of 
it,  that  it  was  on  record,  and  that  the  probate 
was  in  N.  Y.,  and  being  recorded  before  Jan.  1, 
1781,  an  exemplification  of  it,  by  the  Act  Con- 
cerning Wills  (I  N.  R.  L.,  346,  sess.  36,  ch.  23, 
sec.  21),  was  good  evidence.  (Jackson,  v.  Walsh, 
14  Johns.,  407.)     Again;  the  existence  of  the 
will  was  not  shown  ;  nor  was  there  any  proof 
of  it,  nor  of  any  holding  under  it.     The  party 
must  first  prove  the  existence  of  an  instrument, 
before  he  is  allowed  to  give  patrol  evidence  of 
its  contents.     Where  there  is  a  subscribing 
witness  to  a  deed,   proof  of  the  confession  of 
the  obligor  or  grantor  is  not  sufficient,  but  the 
subscribing  witness  must  be   produced ;  and 
in  case  he  is  dead  or  out   of  the  State,  there 
must  be  proof  of  his  handwriting.     (4  Johns., 
477  ;  2  Johns.,  333  ;  3  Johns.  Gas.,  101.) 

3.  But  if  the  deed  was  admissible,  it  could 
not  prove  a  title  out  of  Augustus  Van  Cort- 
landt, not  out  of  the  other  lessors.     Here  were 
joint  and  several  demises  ;  and  this  court,  in 
338*]  *such  case,  will  allow  a  recovery  on 
the  separate  demise  of  one  of  the  lessors. 

Mr.  Htintingtofi,  contra.  Though  an  attor- 
ney cannot  be  compelled  to  testify  relative  to 
the  estate,  or  affairs  of  his  client,  yet  he  is  com- 
pellable  to  answer  whether  there  are  any  deeds, 
where  they  are,  to  whom  they  are  delivered, 
when  he  last  saw  them,  and  in  whose  custody 
they  are,  though  he  is  not  bound  to  produce 
the  deeds,  or  to  discover  the  dates  or  contents 
of  them.  (1  Madd.  Ch.,  174;  1  Harris  Ch.  Pr., 
290.;  This  is  the  rule  in  the  Court  of  Chan- 
cery, and  in  matters  of  evidence  the  rules  of 
the  courts  of  law  and  of  equity  are  the  same. 
In  R  tker  v.  Arnold  it  was  decided  that  an  at- 
torney in  a  suit  may  be  examined  to  show  the 
state  of  the  instrument  at  the  time  it  was  put 
into  his  hands.  The  privilege  of  the  client 
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extends  only  to  the  attorney  giving  evidence  of 
the  date  or  contents  of  the  deed. 

As  to  the  competency  of  the  evidence  ;  the 
admissions  of  a  party  against  his  interest  are 
good  evidence  ;  and  where  the  suit  is  against 
several  persons  who  have  a  joint  interest  in  the 
decision,  a  declaration  made  by  one  of  them, 
as  to  a  material  fact  within  his  knowledge, 
is  evidence,  not  only  against  him,  but  against 
all  the  other  parties  who  are  jointly  interested 
with  him  hi  the  suit.  (Phil.  Ev.,  73,  74;  11 
East,  589.)  So,  a  release  by  one  of  two  joint 
plaintiffs  is  a  bar  to  the  action.  (13  Johns 
236;  14  Johns.,  172.) 

Per  Curifim.  The  case  of  Baker  v.  Arnold, 
1  Cai.,  253,  is  not  an  authority,  either  way, 
on  the  question  as  to  what  facts  an  attor- 
ney or  counsel  may  testify,  when  called  on  as  a 
witness.  The  judges  appear  to  have  been  much 
divided,  and  no  clear  and  satisfactory  opinion 
on  this  point  can  be  collected  from  the  case. 

The  general  rule  is,  that  an  attorney  is  not 
to  be  compelled  to  disclose  confidential  com- 
munications between  him  and  his  client,  made 
in  the  course  of  his  professional  business.  But 
as  to  collateral  mattters,  the  knowledge  of 
which  the  attorney  has  acquired  by  personal 
observation,  and  which  were  not  communi- 
cated as  a  secret,  or  as  to  *such  col-  [*339 
lateral  facts  which  may  be  material  for  the 
other  party,  and  the  answer  to  which  does  not 
betray  any  confidential  communication  be- 
tween them,  the  attorney  may  be  compelled  to 
answer.  As  where  the  question  is  about  the 
rasure  in  a  deed  or  will,  the  attorney  may  be 
asked  whether  he  had  ever  seen  such  deed  or 
will  in  other  plight ;  for  that  is  a  fact  in  his 
own  knowledge  ;  though  he  is  not  to  discover 
any  confessions  made  by  his  client  on  such 
head.  (Bull.  N.  P.,  284.)  In  Kingston  v.  Gale, 
Finch,  259;  8  Vin.  Abr.,  548,  where  there 
was  a  bill  for  a  discovery  of  a  deed  and  the 
contents  of  it,  in  the  custody  of  the  defendant 
who  was  attorney,  and  the  defendant  de- 
murred to  the  bill,  for  that  he  was  an  attorney 
at  law,  and  was  intrusted  by  his  client  with  the 
deed,  the  court  were  of  opinion  that  there 
ought  to  be  a  discovery  whether  there  was 
such  a  deed,  where  the  same  then  was,  to 
whom  delivered,  and  when  the  defendant  last 
saw  the  same,  and  in  whose  custody  ;  but  that 
he  was  not  to  produce  the  deed,  or  discover 
the  date  or  contents  of  it.  Maddock(l  Madd. 
Ch.,  174)  cites  this  case  as  good  law.  Phillips, 
in  his  Treatise  on  Evidence  (pp.  103-105),  lays 
down  the  rule  as  stated  by  Buller.  The  court 
would  feel  very  great  reluctance  to  innovate 
on  a  rule  of  evidence  founded  in  so  much  good 
sense  and  propriety,  as  that  which  prevents  a 
disclosure  by  a  person  standing  in  the  relation 
of  an  attorney  or  counselor,  from  disclosing 
communications  confidentially  made  to  him  in 
his  profession  capacity  ;  but  it  does  not  appear 
to  us  that,  to  oblige  the  attorney  to  answer 
merely  as  to  the  existence  of  an  instrument,  or 
where  it  is  to  be  found,  would  infringe  that 
rule.  The  party  himself  might,  by  a  bill  in 
chancery  for  that  purpose,  be  called  on  to  dis- 
cover whether  he  has  not  in  his  possession  a 
deed  or  instrument,  which  is  necessary  to  the 
other  party  in  the  prosecution  or  defense  of 
his  rights.  (1  Madd.  Ch.,  160-174.) 
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The  admissions  in  the  recital  contained  in 
the  deed  of  one  of  the  lessors,  was  evidence  in 
the  cause  against  all  of  them  ;  for  he  could  not 
be  called  as  a  witness,  and  they  have  a  com 
munity  of  interest.  (Phil.  Ev.,  71-73;  11 
34O*J  East.  *588,  589 ;  Gilb.  Ev.,  51  ;  1 
Maule&  S..  249.)  The  motion  for  a  new  trial 
must  be  denied. 

Motion  denied. 

Attorney  and  counselor — Witness — Competency' 
Cited  in-18  Johns.,  333;  19  Johns.,  136 :  1  Hill,  35:  3 
Barb.  Ch.,  487 ;  21  Hun,  348 ;  12  Abb.  Pr.,  259. 


SMITH  AND  MARSHALL  t>.  ROGERS, 
Impleaded  with  BEMENT. 

Partnership  —  Dissolution  of —  Assumption  of 
Debts  of  Firm  by  one  Partner — Assent  by 
Creditor — Part  Payment — Pirm  Liable. 

R.  &  B..  partners  in  trade,  being'  indebted  to  the 
plaintiffs,  for  goods  sold  and  delivered,  B.  on  April 
22,  1816,  informed  the  plaintiffs,  by  letter,  that  they 


the  plaintiffs  replied  :  "  We  observe  your  partner- 
ship is  dissolved,  and  that  you  have  assumed  our 
debt,  which  we  are  satisfied  with."  B,  afterwards 
paid  part  of  the  debt,  and  on  Aug.  13, 1816.  liquidated 
the  account,  and  gave  the  plaintiffs  hi*  promissory 
note  on  demand  for  the  balance  due;  andthepJaint- 
iffs  gave  him  a  receipt  for  the  note :  "  when  paid 
to  be  placed  to  the  credit  of  R.  &  B.'s  account 
•with  them."  B.  continued  in  business  until  Nov. 
181",  when  he  became  insolvent,  and  the  plaintiffs, 
who  had  not  sued  B.,  nor  made  any  demand  of  It- 
brought  an  action  aguinst  R.  &  B.  on  the  original 
contract  for  goods  sold  and  delivered.  Held  that 
neither  the  acceptance  by  the  plaintiffs  of  the  note 
of  B.,  nor  the  indulgence  shown  to  him,  amounted 
to  a  payment,  or  discharged  R.,  but  that  the  plai  ntiffs 
were  entitled  to  recover  the  balance  due  for  the 
original  debt,  on  delivering1  up  the  note  to  be  can- 
celed. 

THIS  was  an  action  of  assumpsit  for  goods 
sold  and  delivered.  The  plaintiffs,  under 
the  firm  of  Smith  &  Marshall,  in  April,  1816. 
sold  to  the  defendants,  partners  in  trade, 
under  the  firm  of  Rogers  & 'Bement,  a  quan- 
tity of  merchandise,  "in  April.  1816,  subse- 
quent fo  the  sale,  the  defendants  dissolved 
their  copartnership  ;  and  on  April  22,  Bement 
wrote  to  the  plaintiffs  as  follows  :  "  Our  firm 
was  dissolved  on  the  3d  instant.,  and  I  as- 
sumed your  demand,  which  you  may  rest 
assured  will  be  paid  as  soon  as  possible  "  On 
April  27  the  plaintiffs  answered,  as  follows : 
"We  observe  your  partnership  is  dissolved, 
and  that  you  have  assumed  our  debt,  which 
we  are  satisfied  with."  On  July  19.  1816.  Be- 
ment again  wrote  to  ihe  plaintiffs,  as  follows  : 
"  I  inclose  you  $100,  which  you  will  please 
to  place  to  the  credit  of  Ihe  late  firm  of  R.  & 
B."  On  Aug.  13,  1816.  B.  gave  his  note  to  the 
plaintiffs,  who  gave  him  the  following  receipt: 
"Received,  Albany,  Aug.  13,  1816,  from  Mr. 
C.  N.  Bement,  his  nole  on  demand,  with  inter- 
est, for  $600,  when  paid  to  be  placed  to  the 
credit  of  Rogers  &  Bcment's  account  wilh  us; 
also,  $2.86.  for  balance  of  said  account."  On 
341*]  Dec.  21.  1816,  the  *plaintiffs  received 
from  B.  $100  in  part  payment  of  the  above 
balance.  B.  continued  to  do  business  until 
Nov.,  1817,  when  he  became  insolvent;  no 
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suit  was  brought  against  him  to  compel  the 
payment  of  the  note  given  by  him  to  the 
plaintiffs  ;  nor  was,  R.  called  on  by  the  plaint- 
iffs, for  the  payment  of  the  original  debt, 
until  after  the  insolvency  of  B. 

On  Aug.  13,  1S16,  the  same  day  that  the 
plaintiff  gave  B.  the  receipt  for  his  nole,  they 
gave  to  him  a  second  receipt,  as  follows : 
"  Received  from  Mr.  C.  N.  Bement,  his  note 
at  six  months,  for  $230,  in  full,  for  invoice  of 
two  pipes  of  wine,  shipped  by  us,  and  con- 
signed to  Bacon  &  Bement." 

On  Feb.  21.  1817,  G.  B.  &  D.  Berdon  gave 
notice  to  C.  N.  Bement,  that  Messrs.  Smith  & 
Marshall  had  assigned  to  them  his  note  for 
$600.  dated  Feb.  12,  and  requesting  payment 
to  them.  And  the  present  suit  was  brought, 
with  the  consent  of  the  plaintiffs,  for  the  bene- 
fit of  B.  &  B.,  to  whom  the  note  was  assigned; 
and  the  case  stated  that  the  note  was  in  pos- 
session of  the  attorney  of  the  plainiiffs,  sub- 
ject to  the  order  of  the  court.  The  cause  was 
submitted  to  the  court  without  argument. 

YATES,  J.,  delivered  the  opinion  of  the 
court: 

The  declaration  of  the  plaintiffs,  contained 
in  their  letter  to  C.  N.  Bement,  of  April  27, 
1816,  that  they  had  observed  their  partnership 
was  dissolved,  and  that  they  were  perfectly 
satisfied  that  he  had  assumed  the  payment  of 
their  debt,  cannot  be  considered  as  a  dis- 
charge of  the  firm  of  R.  &  B.,  so  as  to  confine 
the  remedy  of  the  plaintiffs  to  B.  alone  ;  nor 
does  it  appear  that  it  was  so  understood  at  the 
time.  The  payment  of  one  hundred  dollars 
made  on  Aug.  13  contradicts  such  a  construc- 
tion. When  he  sent  the  money,  he  requested 
the  plaintiffs  to  place  it  to  the  credit  of 
the  late  firm  of  TC.  &  B.  The  receipt  given 
when  the  note  was  taken  also  shows  that 
this  was  the  understanding.  This  receipt  ex- 
pressly mentions  that  the  note,  when  paid,  is 
to  be  placed  to  the  credit  of  the  late  firm,  evi- 
dently retaining  the  parties  who  contracted 
the  debt  originally,  and  continuing  their  lia- 
bility until  the  note  should  be  *paid  [*342 
off  ;  it  was,  therefore,  the  duty  of  R.  to  see 
that  B.  complied  with  the  engagement  made 
wilh  him,  as  to  the  payment  of  this  debt  :  and 
that  the  plaintiffs,  knowing  of  this  arrange- 
ment, are  not.  on  that  account,  to  be  consid- 
ered in  default,  for  omitling  to  call  on  R., 
until  B.'s  insolvency.  It  was  the  particular 
duty  of  R.  to  guard  against  such  an  event,  by 
causing  the  debt  to  be  paid  by  B.,  without 
delay  ;  but  there  appears  to  have  been  no 
interference  on  his  pan  ;  and  it  is  probable 
that  his  misplaced  confidence  in  his  former 
partner  made  him  easy  on  the  subject.  There 
certainly^can  be  no  reason  why  the  plaintiffs, 
or  those*beneficially  interested  under  them, 
should  suffer  by  his  negligence. 

There  must  be  judgment  for  Ihe  plaintiffs  for 
$5SG,  the  amount  of  balance  due  on  Ihe  mote, 
with  interest  until  thin  term,  on  the  plaintiff't 
fit/iff  the  note  giren  by  C.  JV.  D.  to  them  vrith  the 
cler/c  of  this  court,  to  be  canceled. 

Distinguished— 21  Wend.,  451. 

Cited  in— 22  Wend.,  IW);  7  Hill,  130:  3  Den.,  414: 
37  N.  Y.,  410;  40  N.  Y.,  541:  4  Trans.  A  pp..  3H3:  1 
Hun,  452  3  T.  &  C.,  484  ;  4  Abb.,  N.  S.,  278  ;  15  Abb. 
N.  S.,  375. 
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FISHER  ET  AL.  t>.  DALE. 


Pralice — Disagreement  and  Discharge  of  Jury 
— Refusal  of  Plaintiff  to  bring  Suit  again  to 
Trial  at  Same  Sittings — Nonxuit  Denied. 

Where  a  cause  was  regularly  brought  to  trial  pur- 
tuant  to  the  notice,  and  the  jury  were  discharged, 
because  they  could  not  agree  on  a  verdict,  and  the 
Judge  allowed  the  cause  to  be  again  put  on  the  cal- 
endar, for  the  purpose  of  being  tried  by  another 
Jury,  but  the  plaintiff's  counsel  refused  to  bring  on 
the  cause  to  trial  again  at  that  sittings.  Held,  the 
defendant  Is  not  entitled  to  judgment  as  in  case  of 
nousuit,  for  not  bringing  on  the  cause  to  trial  pur- 
suant to  notice. 

THIS  cause  was  tried  at  the  last  sittings  in 
N.  Y.,  before  Mr.  Justice  Wood  worth. 
The  jury  who  were  impaneled  to  try  the  cause, 
after  being  out  several  hours,  returned  into 
court,  and  informed  the  judge  that  they  had 
not  agreed  on  their  verdict,  and  that  there  was 
no  probability  that  they  should  ever  agree 
upon  it;  and  they  were  thereupon  discharged 
by  the  judge.  The  counsel  for  the  defendant 
then  applied  to  the  judge  to  have  the  cause 
re-instated  on  the  calendar,  in  order  that  it 
might  be  tried  by  another  jury ;  and  the 
judge  decided  that  it  might  be  put  on  the  cal- 
endar for  tlie  purpose  of  being  tried  again. 
The  plaintiffs'  counsel  stated  that  they  should 
not,  for  reasons  which  they  mentioned,  try 
the  cause  during  the  sittings  ;  and  it  was  not 
tried. 

Mr.  Wells,  for  the  defendant,  now  moved 
343*]  for  judgment,  as  in  *case  of  nonsuit, 
for  not  bringing'  the  cause  to  trial  at  the  last 
sittings,  pursuant  to  notice. 

Mr.  D.  B.  Ogden,  contra. 

Per  Ctiriam.  Under  the  circumstances  of  the 
case,  we  do  not  see  that  the  plaintiffs  were 
bound  to  have  the  cause  tried  by  another 
Jury,  at  the  same  sittings,  or  that  they  can  be 
considered  as  in  default.  The  motion  must  be 
denied. 

Motion  denied. 


FISHER  ET  AL.  v.  DALE. 

Practice — Depositions  of  Foreign  Witnesses — Dis- 
agreement and  Discharge  of  Jury — Second 
Commissions  to  Re-examine  Same  Witnesses. 

Where  depositions  of  witnesses  residing  abroad, 
taken  under  a  commission,  were  read  on  the  trial 
of  a  cause,  and  the  jury  not  being  able  to  agree  on 
their  verdict,  were  discharged,  a  second  commis- 
sion was  issued  to  re-examine  the  same  witnesses, 
it  being  stated,  by  affidavit,  that  some  of  the  doubts 
which  existed  at  the  trial,  would,  probably,  be 
removed  by  such  re-examination. 

rpIIIS  was  an  action  of  assumpsit  against  the 
-L  defendant,  as  drawer  of  two  bills  of 
exchange. 

Issue  was  joined  in  the  cause,  in  March, 
1818,  and  commissions  were  issued  to  take  the 
examination  of  witnesses,  in  Halifax,  N.  S., 
London,  and  Ashby  de'laZouche,  in  England, 
which  were  duly  executed  and  returned  ;  and 
on  t!ie  trial  of  the  cause,  at  the  last  November 
sittings,  in  N.  Y.,  the  depositions  taken  under 
the  commissions  were  read  in  evidence  ;  but 
the  jury  who  were  impaneled  to  try  the  cause, 
not  being  able  to  agree  on  their  verdict,  were 
discharged  by  the  judge. 
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A  motion  was  now  made  for  leave  to  issue 
commissions  to  take  the  farther  examination 
of  some  of  the  witnesses  named  in  the  former 
commissions,  and  whose  depositions  were  read 
at  the  trial. 

The  affidavit  of  the  attorney,  in  fact,  of  the 
plaintiffs  (who  resided  abroad),  stated  that 
great  difficulty,  existed,  as  the  deponent  be- 
lieved, in  the  minds  of  the  judge  and  jury, 
whether  the  sum  of  £700  sterling,  mentioned 
in  the  return  of  the  commission  sent  to  Lon- 
don, had  been  paid  on  account  of  the  two 
bills  of  exchange  upon  which  -*the  suit  [*344 
was  brought ;  and  also,  whether  the  bills  were 
included  in,  and  intended  to  be  secured  by  a 
note  of  £10,000  sterling,  mentioned  in  the 
return  to  the  commission  directed  to  Ashby 
de  la  Zouche,  given  to  the  plaintiffs,  as  col- 
lateral security;  and  also, whether  the  said  note 
had  not  been  paid  by  the  maker  thereof.  The 
affidavit  further  stated  that  the  jury  could  not, 
as  the  deponent  believed,  agree  in  their  ver- 
dict, by  reason  of  the  doubt  and  difficulty 
above  mentioned,  and  that  these  doubts  would 
be  removed  by  a  further  examination  of  the 
witnesses  named. 

The  affidavit  of  the  attorney  of  the  defend- 
ant stated  that  at  the  trial  of  the  cause,  at  the 
last  sittings,  the  plaintiffs  produced,  and  read 
in  evidence,  the  deposition  by  J.  B.,  of  Coven- 
try, in  England,  taken  under  a  commission,  by 
whose  testimony  it  appeared  that  J.  B.  was  the 
maker  of  the  promissory  note  for  £10,000. 
mentioned  in  the  affidavit  on  the  part  of  the 
plaintiffs,  and  which  was  one  of  the  principal 
subjects  of  controversy  at  the  trial  of  the  cause. 

Mr.  D.  B.  Ogden  for  the  plaintiffs. 

Mr.  Wells,  contra,  objected  that  the  affidavit 
of  the  plaintiffs'  agent  did  not  state  that  the 
witnesses  proposed  to  be  examined  are  material, 
as  the  Act  requires;  nor  that  he  was  advised  by 
counsel  ;  that  it  did  not  appear  that  there  was 
any  cause  for  the  doubts  suggested  as  to  the 
testimony,  or  any  intrinsic  difficulty  concerning 
it,  and  the  judge,  in  his  charge  to  the  jury, 
expressed  no  doubts  that  B.  was  the  maker  of 
the  note,  who  must  have  known  the  considera- 
tion for  which  it  was  given,  and  who  was 
examined  under  the  commission,  and  his  deposi- 
tion read  at  the  trial;  yet  the  plaintiffs  do  not 
propose  to  re-examine  this  witness,  who,  of  all 
others,  must  be  presumed  capable  of  giving  the 
best  evidence  on  the  subject.  The  power  to 
issue  a  commission  is  derived  from  the  statute; 
and  where  a  commission  has  been  once  duly 
executed  and  returned,  the  power  is  spent.  No 
irregularity  in  taking  the  depositions  has  been 
suggested;  nor  is  there  any  difficulty  in  regard 
to  the  testimony,  except  that  it  does  not  meet 
the  wishes  of  the  plaintiffs.  To  aliow  a  second 
commission  to  issue  to  re-examine  witnesses, 
*whose  depositions  have  been  regularly  [*345 
taken  and  read,  would  lead  to  a  practice  highly 
dangerous.  It  seems  to  be  against  the  spirit  of 
the  Act,  which  does  not  intrust  either  of  the 
parties  with  the  testimony,  nor  permit  them  to 
see  it.  until  it  is  returned  into  this  court.  It  is 
not  like  the  examination  of  a  witness,  de  bene 
esse,  before  a  judge  or  an  officer  of  the  court, 
amenable  to  its  authority.  The  commission  is 
executed  before  persons  not  within  the  juris- 
diction or  control  of  the  court.  It  would  be 
contrary  to  the  rules  of  the  Court  of  Chancery, 
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from  which  the  practice  of  issuing  commis- 
sions to  take  depositions  is  derived.  The  issu- 
ing of  commissions  rests  in  the  sound  discretion 
of  "the  court.  (  Vandervoort  v.  The  Col.  Inn.  Co. 
3  Johns.  Gas.,  137.) 

Per  Curiam.  We  see  no  solid  objection  to 
allowing  a  second  commission.  The  examina- 
tion of  witnesses  in  the  Court  of  Chancery  is 
private ;  and  the  procedings  in  that  court,  in 
relation  to  the  manner  of  taking  testimony,  is 
so  different  from  that  of  courts  of  law,  that  the 
reasons  on  which  the  practice  in  chancery  is 
founded  do  not  apply  here.  Suppose  a  witness 
has  not  answered  some  of  the  interrogatories, 
or  has  answered  them  in  an  obscure  and  unin- 
telligible manner,  it  may  be  essential  to  the 
purposes  of  justice,  to  direct  a  second  examina- 
tion. If  the  witness  himself  should  come  to 
this  country  before  the  trial,  the  court  could 
not  refuse  to  permit  his  examinaiton,  although 
his  deposition  had  been  taken  in  the  cause. 

Rule  granted. 


346*]  *LOW,  qui  tarn,  &c., 

LITTLE. 

Practice. — Amendments — Debt,  Qui  Tarn — Writ 
Sent  by  Mail — Loss  of  —  Declaration  Filed — 
Alias  Capias  not  allowed. 

The  court  may  allow  amendments  in  actions  on 
penal  statutes,  as  well  as  in  other  suits:  but  where 
in  an  action  of  debt,  qui  tarn,  under  the  Statute  for 
Preventing1  Usury,  the  writ  which  had  been  sued  out 
in  due  time,  and  sent  by  mail  to  the  sheriff  of  the 
county,  had  been  lost,  or  miscarried;  and  the  plaint- 
iff, supposing1  it  to  have  been  served  and  returned, 
proceeded  to  file  his  declaration,  &c.,  the  court 
refused  to  allow  an  alias  capiax  to  issue,  as  grounded 
on  a  return  of  nun  est  liwentow  to  the  former  writ, 
or  to  allow  a  capias  to  be  issued  and  filed  with  a 
return  of  non  est  inventus  thereon  indorsed,  nunc 
pro  tune. 

Citations— 3  Johns.,  448:  3  Johns.  Cas.,  145;  15 
Johns.,  323;  7  T.  R.,  55. 

MOTION  for  leave  to  issue  an  alias  capias  ad 
respond,  in  this  cause,  upon  filing  a  capias 
adrexjy.  therein,  returnable  as  of  August  Term, 
1818,  with  a  return  of  non  esi  inventus  indorsed 
thereon;  or  for  leave  to  file  a  capias  ad  resj). 
thereon,  with  a  return  of  non  est  inventus 
thereon,  nunc  pro  tune;  or  for  such  order  as  the 
court  may  think  proper  to  grant. 

In  the  vacation,  after  May  Term,  1818,  a 
capias  ad  resp.  in  favor  of  the  plaintiff,  who 
sues  as  well  for  the  poor  of  the  town  of  Spring- 
field, in  Otsego  County,  as  for  himself,  against 
the  defendant,  in  an  action  of  debt,  under  the 
Act  for  Preventing  Usury  (1  N.  R.  L.,  64),  was 
issued,  directed  to  the  sheriff  of  Otsego.  The 
plaintiff's  attorney  being  informed  by  his 
agent,  that  the  capias  ad  resp.  had  been  duly 
served  and  returned  to  the  clerk's  office  at 
Utica,  proceeded  to  file  his  declaration,  and 
delivered  a  copy  thereof,  with  a  notice  of  a 
rule  to  plead,  to  the  agent  of  the  defendant's 
attorney,  who  had  given  a  regular  notice  of 
appearance.  A  default  was,  afterwards,  entered 
for  want  of  a  plea  ;  but  it  being  afterwards 
discovered  that  the  writ  was  never  returned  to 
the  clerk's  office  in  Utica,  but  was  lost  or  de- 
stroyed, the  court,  on  application  for  that  pur- 
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pose,  at  the  last  August  Term,  set  aside  all  the 
proceedings  with  costs. 

It  appeared  that  the  capias  ad  resp.  had  been 
actually  put  into  the  postoffice,  inclosed  and 
directed  to  the  sheriff  of  Otsego,  but  had  never 
come  to  his  hands. 

Mr.  King  for  the  plaintiff. 

Mr.  Brown  for  the  defendant. 

SPENCER,  J.,  delivered  .the  opinion  of  the 
court : 

There  is  no  doubt  that  the  power  of  the  court 
extends  to  allow  amendments  in  actions  on 
penal  statutes,  as  well  as  in  ordinary  suits.  To 
grant  the  amendment  now  asked  would  be 
*pushing  the  doctrine  to  its  utmost  [*i347 
limits.  The  suit  is  barred,  unless  the  court 
permit  a  new  writ  to  be  made  out  and  filed  as 
of  a  distant  day,  and  we  incline  to  think  it 
would  be  going  further  to  subject  the  defend- 
ant to  a  penalty  than  has  yet  been  done  ;  but 
there  is  an  insurmountable  difficulty,  unless 
the  sheriff  make  a  return  to  the  writ,  that  the 
defendant  was  not  to  be  found  in  his  bailiwick. 
Allowing  it  to  be  filed  mine  pro  tune  would  be 
unavailing. 

The  sheriff  cannot  make  such  a  return  with- 
out a  palpable  violation  of  the  truth;  and  if  he 
did  make  it,  contrary  to  the  fact,  and  thereby 
the  defendant  sustained  a  loss,  what  is  there  to 
protect  the  sheriff  from  a  liability  to  an  action 
for  the  damages  occasioned  by  the  false  return? 

Fictions  of  law  were  invented,  and  are 
allowed  in  furtherance  of  justice  and  to  pre- 
vent an  injury,  but  it  would  be  going  an  extra- 
ordinary and  unwarrantable  length  to  require 
an  officer  to  make  a  false  return  to  remedy  an 
accident  to  one  of  the  parties.  The  writ  never 
came  to  the  sheriff's  hands  ;  if  he  had  received 
it,  and  truly  could  return  that  the  defendant 
was  not  to  be  found,  these  facts  would  justify 
an  amendment,  by  making  out  a  new  writ, 
and  filing  it' with  the  sheriff's  return,  nunc  pro 
tune.  As  the  case  is,  the  motion  must  be 
denied. 

WOODWORTH,  J.,  dissented.  That  the  court 
has  competent  powers  to  afford  the  plaintiff 
relief  is,  in  my  view,  unquestionable.  We  are 
called  upon  to  direct  that  $  capias  be  issued, 
nunc  pro  tune,  as  of  May  vacation,  1818,  return- 
able as  of  August  Term  following.  It  is  within 
the  ordinary  powers  of  the  court  to  allow  a  new 
writ  to  be  made  out  and  delivered  to  the  sheriff, 
where  the  former  has  been  lost  or  destroyed. 
(White  v.  Lovejoy,  3  Johns.,  448.)  Whether 
the  writ  had  actually  been  received  by  the 
sheriff,  or  been  issued  and  lost,  on  its  passage 
to  the  sheriff's  office,  cannot,  I  apprehend, 
make  any  difference  ;  because  the  time  of 
taking  out  the  first  process,  for  every  material 
purpose,  is  to  be  considered  as  the  actual  com- 
mencement of  the  suit.  (Carpenter  v.  Suiter- 
field,  3  Johns.  Cas.,  145;  Foirler  v.  Sharp.  15 
Johns.,  323.)  But  it  is  objected  that  the  court 
cannot  rightfully  *direct  the  sheriff  to  [*348 
return  non  est  inventvs,  on  the  new  writ,  issued 
for  the  purpose  of  continuing  the  proceedings: 
and  that,  should  the  sheriff  obey  the  order,  he 
would  be  liable  to  an  action  fora  false  return. 
In  answer  to  this  objection,  it  must  be  remem- 
bered, that  with  regard  to  legal  fictions,  it  is  a 
general  maxim  that  in  fatione  juris  sulmstit 
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aqititas ;  wherever  it  may  contribute  to  the 
advancement  of  justice,  the  fiction  is  main- 
tained; but  is  never  allowed  to  work  an  injury 
or  prejudice  to  any  party.  For  the  attainment 
of  substantial  justice,  and  to  prevent  the  fail- 
ure of  right,  the  court  frequently  apply  this 
maxim;  and  the  acts  done  by  the  officers  of  the 
court  (of  which  the  sheriff  is  one),  in  pursuance 
of  their  legitimate  authority,  could  never 
render  the  officer  liable.  If  the  new  writ  may 
be  considered  as  having  been  in  the  sheriff's 
hands,  no  injury  is  done  to  the  defendant  by 
such  presumption,  for  I  have  already  shown 
that  the  suit  was  well  commenced  from  the 
time  of  taking  out  the  writ:  the  sheriff's  return 
of  nan  est,  would  be  justified  by  the  order  of 
the  court,  to  advance  the  remedy,  and  not  fall 
within  the  description  of  acts  which  subject  an 
officer  to  damages  for  a  false  return.  What 
appears  to  me  conclusive  is,  that  it  violates  no 
right  of  the  defendant,  but  subserves  the  justice 
of  the  case,  as  respects  the  plaintiff.  In  an 
action  for  a  false  return,  the  plaintiff  must 
prove  the  existence  of  his  debt  or  actual 
damages  sustained;  but  how  could  Little  sup- 
port either?  He  never  has  been  arrested  :  his 
complaint  would  be  that  the  sheriff  had  re 
turned  that  he  was  not  found,  and  that,  in 
consequence  of  such  return,  not  that  he  had 
sustained  damages,  for,  from  the  nature  of  the 
case,  none  could  arise,  but  that  the  court,  by 
exercising  its  legal  discretion  in  support  of 
right,  had  permitted  the  plaintiff  to  continue  a 
suit  commenced  in  good  faith.  That  such  a 
statement  would  not  sustain  an  action  for  a 
false  return  against  the  sheriff,  I  think  undeni- 
able. 

If,  then,  the  court"1  are  vested  with  a  discre- 
tion, the  question  is,  has  not  the  plaintiff  pre- 
sented a  case  requiring  its  interposition?  The 
plaintiff  having  declared  and  entered  a  default, 
under  a  belief  that  his  proceedings  were  regu- 
lar, and  those  proceeding  having  been  set  aside 
JOHNS.  REP.,  17. 


in  August  Term  last,  he  is  reduced  to  the  neces- 
sity of  abandoning  his  action  *alto<reth  [*349 
er,  as  the  Statute  of  Limitations  had  then 
attached,  unless  the  court,  by  the  exercise  of 
its  equitable  jurisdiction,  gives  effect  to  the 
writ  first  sued  out.  In  bringing  the  question 
before  the  court,  there  has  been  no  laches  or 
unreasonable  delay,  for  the  application,  on 
which  we  are  to  decide,  was  made  at  the  last 
October  Term.  The  plaintiff  then  having 
availed  himself  of  the  earliest  day  to  obtain 
relief,  and  the  court  possessing  ample  powers 
to  grant  it,  I  do  not  perceive  any  well  founded 
objection  to  exercising  them;  unless  there  is 
something  in  the  nature  of  the  action  that 
forbids  our  interposition.  The  action  is  to 
recover  a  penalty  for  a  violation  of  the  Statute 
against  Usury;  and  as  to  the  power  of  the 
court,  it  extends  to  amendments  in  penal  ac- 
tions as  well  as  others.  In  Mtiddock,  qui  tarn, 
v.  Ilarnmet,  7  T.  R,  55,  a  rule  was  obtained 
to  show  cause  why  the  declaration,  which 
was  in  action  for  usury,  should  not  be  amended 
by  altering  the  times  of  payment  of  certain 
notes,  in  which  the  usury  was  charged  to 
consist;  it  being  admitted  that  the  Statute 
of  Limitations  had  run,  so  that  no  new  action 
could  be  commenced.  Lord  Kenyon,  who 
delivered  the  opinion  of  the  court,  lays  down 
this  doctrine,  to  which  I  have  found  no  case 
opposed,  that  the  court  will  grant  leave  to 
amend  in  penal  actions,  even  after  the  time 
limited  for  bringing  a  new  action,  provided 
the  plaintiff  has  not  been  guilty  of  any  unnec- 
essary delay  in  prosecuting  his  suit,  and  the 
amendment  prayed  for  does  not  introduce  any 
new  substantive  cause  of  action.  The  present 
case  is  within  the  principle  of  that  decision. 

I  am,  therefore,  of  opinion  that  the  motion 
of  'the  plaintiff  ought  to  be  granted. 

Motion  denied. 

Cited  in-1  Cow.,  159;  14  Wend..  63,  655;  1  N.  Y.. 
172;  1  Abb.  N.  S.,  431. 
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CASES   ARGUED    AND   DETERMINED 


IN  THE 


Court  for  the  Trial  of  Impeachments 

AND   THE 

CORRECTION  OF  ERRORS 


OF  THE 


STATE   OF  ttEW  YORK 


IN  MARCH,  1819. 


HERMAN  H.  BOGERT,  Appellant, 

v. 

BAMUEL  PERRY,  ASA  SMITH  AND  JOHN 
VAN  TUYL,  Respondents. 

Chose  in  Action  not  Liable  to  Execution — Statute 
of  Use* — Att  to  Liability  of  Cestui  Que  Use — 
Fraudulent  Trusts,  Cestui  Que  Use  Having 
Whole  Beneficial  Interest — Contract  for  Sale 
and  Conveyance  of  Land — Part  Payment — 
Possessionby  Vendee — Mere  Equitable  Interest. 

A  mere  chose  in  action  cannot  be  taken  and  sold 
on  execution. 

The  4th  section  of  the  Statute  of  Uses  (sess.  10,  ch. 
37:  1  N.  R.  L.,  72),  rendering1  lands  liable  to  execu- 
tion against  the  cestui  que  use  orceslui  que  trust,  ap- 
plies only  to  those  fraudulent  or  cpnvinous  trusts, 
In  whic  h  the  cestui  que  use  or  cestui  qui  trust  has  the 
whole  beneficial  interest  in  the  land,  and  the  trustee 
the  mere  naked  or  formal  legal  title. 

It  is  not  applicable  to  a  case  where  one  person 
enters  into  a  contract  for  the  sale  and  conveyance 
of  land  to  another,  and  the  vendee  pays  part  of  the 
consideration,  and  enters  into  possession  of  the 
land,  but  neglects  to  pay  the  residue  of  the  purchase 
money;  for  the  vendor  is  not  seised  to  the  use  of 
the  vendee  until  the  whole  consideration  is  paid, 
and  the  vendee  has  only  a  mere  equitable  interest, 
on  which  a  judgment  at  law  is  not  a  lien,  nor  can  it 
be  sold  under  an  execution. 

Citations— 4  Johns.,  96:  9  Johns.,  42:  27  Stat.  Hen. 
VIII..  ch.  10;  1  N.  R.  L..  72;  19  Hen.  VII.,  ch.  15;  29 
Car.  II.,  ch.  3,  sec.JlO;  2  Fonb.,  B,  2  ch.  6,  sec.  1;  Sand, 
on  Uses,  108. 

A  PPEAL  from  the  Court  of  Chancery. 
IX  John  Atkinson,  being  seised  in  fee  of  lot 
No.  98,  in  the  township  of  Junius,  on  June  4, 
1804.  by  a  written  contract,  agreed  to  sell  to 
Lewis  Birdsall.  parts  of  the  lot,  or  about  two 
hundred  and  ninety  six  acres,  at  $4  per  acre; 
$400,  part  of  the  purchase  money,  to  be  paid 
down,  and  the  residue  in  three  annual  install- 
ments; a  deed  to  be  given  to  the  purchaser,  on 
payment  of  the  second  installment,  and  a 
mortgage  to  be  given  by  him  to  secure  the 
residue  of  the  purchase  money.  Birdsall  paid 
A.  the  $400,  and  went  into  immediate  posses- 
sion of  the  land,  and  afterwards  paid  A.  $172. 
He  neglected  to  pay  the  residue,  and  after 
352*J  about  two  years  he  contracted  *to  sell 
the  land  to  Smith,  one  of  the  respondents.  8 
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agreed  to  pay  the  balance  due  upon  the  con 
tract  to  A.;  and  S.  thereupon  entered  into 
possession  of  the  land,  erected  a  dwelling- 
house  thereon,  and  made  other  large  and  val- 
uable improvements.  On  Oct.  19,  1818,  a 
judgment  was  docketed  in  the  Supreme  Court, 
in  favor  of  R.  Harison,  for  $450  debt,  against 
Smith.  In  April  or  May,  1809,  Smilh  con- 
tracted to  sell  two  hundred  acres  of  the  land  to 
the  respondent  Perry,  for  above  $2,000,  who 
agreed  to  pay  the  balance  due  to  A.,  and  to 
pay  the  resume  to  S.,  when  all  judgments 
against  the  premises  are  settled;  and  gave  his 
note  to  Smith  for  $885.  payable  accordingly. 
The  bill  charged  that  Perry,  when  he  so  pur- 
chased of  Smith,  had  full  knowledge  of  Hari- 
son's  judgment.  But  P.,  in  his  answer,  denied 
that  he  had  any  knowledge  of  it  until  after  he 
purchased  of  Smith,  and  entered  in  possession 
of  the  land;  but  the  allegation  in  the  bill 
appears  to  have  been  supported  by  two  wit- 
nesses. Soon  after  this  purchase,  Perry 
purchased  of  Birdsall  his  contract  with  A., 
which  had  become  forfeited,  and  surrendered 
it  up  to  A.  on  May  28,  1809.  In  July  follow- 
ing, P.  having  paid  A.  $1,050,  the  balance 
due  on  the  contract,  received  from  him  a  con- 
veyance in  fee  for  the  two  hundred  and  ninety 
six  acres  of  land,  the  legal  title  having 
remained  in  A.  until  this  conveyance. 

On  Oct.  25,  1808.  a  test  fi.  fa.  was  issued  on 
H.'s  judgment  against  the  property  of  Smith; 
and  Birdsall,  who  was  then  sheriff  of  Seneca, 
sold  the  two  hundred  acres  at  public  auction, 
to  the  plaintiff,  Bogert,  the  highest  bidder,  for 
$30,  and  executed  a  deed  to  him,  under  the 
judgment  and  execution,  on  Aug.  1,  1809.  On 
Sept.  18  following,  the  plaintiff  tendered  to  P. 
$1,063.40.  in  full  of  the  money  P.  had  paid  to 
A.,  and  demanded  a  deed  from  him. 

On  May  9,  1811,  Perry  sold  to  the  respond- 
ent Van  Tuyl  the  whole  three  hundred  acres, 
for  $5,000,  of  which  $1,000  was  paid  down, 
and  the  residue  made  payable  in  future  install- 
ments. The  bill  alleged  that  Van  Tuyl  pur- 
chased with  full  knowledge  of  all  the  facts 
above  stated;  but  this  was  denied  by  him,  in 
his  answer,  and  there  was  no  proof  of  the 
allegation.  On  July  26,  1811,  the  plaintiff 
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353*]  tendered  to  Van  Tuyl  $1,215,  and 
demanded  a  deed  for  the  two  hundred  acres, 
whicli  was  refused. 

The  (JhunctUor,  in  June,  1814,  being  of 
opinion  that  the  plaintiff  was  not  entitled  to 
call  on  the  defendant,  Perry,  to  account  for 
the  amount  of  the  sale  to  Van  Tuyl,  dismissed 
the  bill  with  costs. 

For  the  reasons  of  the  decree,  which  were 
assigned  by  the  Chancellor,  see  1  Johns.  Ch., 
52,  57. 

Messrs.  E.  Williams  and  Henry, for  the  appel- 
lant. They  cited  Sand,  on  Uses.  188-190,  192; 
2  Vern.,  585;  1  Johns.  Ch.,  46;  2  P.  Wms., 
736;  1  Eq.  Gas.  Abr.  384;  1  P.  Wins.,  278;  1 
Cai.  Cas.  in  Er..  47.  50,  51.  53,  57,  65,  66;  10 
Johns.,  223,  293;  3  Johns.,  216;  1  N.  R.  L.. 
74;  2  Pow.  on  Mort.,  615.  616;  Stnt.  Rich.  III., 
and  Car.  2;  1  Bro.  C.  C.  231;  2  Buc.  Abr.,  350; 
Ex.,C,  2,  13  Edw.,  I;  4  Com.  Dig.,  132;  Ex., 
C,  14;  2  Alk..  107;  1  Ves.,  Jr.,  434;  Suud. 
Vend.,  120.  121;  2  Fonb.  Eq..  143,  and  note*; 
Sugd.  Vend.,  484;  1  Atk.,  384;  2  Atk.,  630;  3 
P.  Wms.,  307. 

Mr.  Van  Vechten,  for  the  respondents,  cited 
Sand,  on  Uses,  168;  Shep.  Touch.,  505;  1 
Fonbl.  Eq.,  B,  1.  cli.  5,  sec.  7,  n.  6;  2  Fonbl., 
B,  2,  ch.  2,  p.  29,  n.  3  sec.  2;  2  Bro.  Ch.  Cas., 
337;  5  Johns.,  345:  8  East,  467;  4  Dow,  230, 
504;  4  Johns.,  42;  7  Johns.,  292. 

SPENCER,  Ch.  J.  The  single  question  in 
this  case  is,  whether  Smith  had  such  an  inter- 
est in  the  land  contracted  for  with  Birdsall, 
and  which  the  latter  had  contracted  for  with 
Atkinson,  as  was  liable  to  be  sold  on  execu- 
tion, or  as  was  bound  by  the  judgment  in  favor 
of  Harison.  If  he  had  not,  then  there  is  an 
end  of  all  other. points  raised  by  the  appellant; 
for  his  right  to  relief  depends  entirely  upon 
the  legal  effect  of  Harison's  judgment  on  the 
interest  which  Smith  had  in  these  lands.  It  is 
well  settled  that  a  mere  chose  in  action  cannot 
be  levied  on  and  sold  by  execution.  (4  Johns., 
96;  9  Johns.,  42.) 

354*]  *It  is  true  that  since  the  Statute  of 
27  Hen.  VIII.,  ch.  10,  the  ceslui  que  use  is  the 
real  owner  of  the  estate,  and  his  interest  is 
bound  by  a  judgment,  and  may  be  sold  on 
execution  ;  and  our  Statute  Concerning  Uses 
(1  N.  R.  L.,  72),  contains  the  provisions  of  the 
British  Statutes  of  19  Hen.  VII.,  ch.  15;  27 
Hen.  VIII.,  ch.  10.  and  29  Car.  2,  ch.  3,  sec. 
10.  Rut  it  is  insisted,  that  the  4th  section  of 
our  Statute  Concerning  Uses,  authorizes  the 
sale  which  took  place  under  Harison's  judg- 
ment and  execution,  and  that  the  appellant, 
as  the  purchaser,  became  vested  with  all  the 
rights  of  Smith  as  a  cextui  que  trust  in  the  lands 
articled  for  with  Atkinson. 

This  section  provides  "  that  the  sheriff,  upon 
any  writ  or  precept  upon  any  judgment,  may 
do,  make  and  deliver  execution  unto  the  party 
suing,  of  all  such  lands,  &c.,  as  any  other 
person  is  seised  or  possessed,  to  the  use  or  in 
trust  for  him  against  whom  execution  is  so 
sued,  like  as  the  sheriff  might  if  the  party 
against  whom  execution  shall  be  so  sued  had 
been  seised  of  such  lands,  of  such  estate  as  he 
is  seised  of,  in  the  use  or  trust  at  the  time  of 
the  execution  sued  ;  and  such  lands,  by  force 
and  virtue  of  such  execution,  shall,  accord- 
ingly be  held  and  enjoyed,  freed  and  discharged 
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of  all  incumbrances  of  such  persons  as  are  so 
seised  and  possessed,  to  the  use  or  in  trust  for 
the  person  against  whom  such  execution  is 
sued."  This  is  the  substance  of  the  section. 
It  is  very  certain  that  it  does  not  apply  to  this 
case  ;  for  Atkinson  never  was  seised,  to  the 
u^e.  or  in  trust,  either  of  Birdsall  or  Smith. 
The  Statute  intended  to  subject  to  execution 
the  real  estate  or  hereditaments  of  a  person 
having  the  entire  interest  therein,  but  which 
was  nominally  and  formally  vested  in  another 
person.  If  Atkinson  is  to  be  considered  as 
seised,  in  the  first  instance,  in  trust  for  Birdsall, 
and  after  the  contract  between  Birdsall  and 
Smith,  for  the  latter,  then  the  appellant  would, 
by  force  of  the  Statute,  hold  the  land  pur- 
chased on  execution,  freed  and  discharged 
from  the  incumbranee  of  Atkinson's  claim  for 
the  consideration  money  of  the  purchase  by 
Birdsall.  And  in  such  case,  Atkinson  would 
bedevestedof  that  portion  of  the  consideration 
which  remained  unpaid.  This  construction  of 
the  Statute,  it  is  evident,  would  produce  most 
mischievous  consequences,  as  regards  every 
person  *who  should  contract  to  sell  [*355 
real  estate,  and  receive  any  portion  of  the  con- 
sideration money.  The  vendor  does  not  become 
seised  to  the  use  or  in  trust  for  the  vendee, 
until  the  whole  consideration  money  is  paid  ; 
he  retains  the  title  to  the  estate,  and  the  use  in 
it,  to  himself,  until  he  has  completely  satisfied 
the  consideration;  and  it  is  one  of  the  requisites 
to  the  execution  of  a  use  under  the  Statute, 
that  the  estate  out  of  which  the  use  arises 
should  vest  in  the  cestui  que  use.  (2  Fonb.,  B, 
2,  ch.  6,  sec.  1.  and  Sand,  on  Uses,  168.)  Here 
it  could  not  vest  in  any  other  person,  until 
Atkinson  was  fully  paid  and  satisfied,  and  this 
did  not  happen  until  after  the  sale  to  the 
appellant,  on  the  execution  on  Harisou's  judg- 
ment. 

The  idea  thrown  out,  on  the  argument,  that 
the  estate  did  vest  in  Birdsall,  and  afterwards 
in  Smith,  as  far  as  the  consideration  money 
paid,  and  that  it  remained  in  Atkinson,  in 
regard  to  that  part  of  it  which  was  unpaid,  is 
a  novelty  in  the  law,  without  any  authority  or 
reason  for  its  support.  It  supposes  a  commu- 
nity in  the  use.  partly  in  the  vendor  and  partly 
in  the  vendee,  in  proportion  to  their  interests 
in  the  estate.  It  cannot  admit  of  a  doubt  that 
the  Statute  embraces  those  cases  only,  where 
the  entire  estate,  out  of  which  the  use  arises 
vests  in  the  eestui  que  use,  in  consequence  of 
his  having  paid  the  whole  consideration  money; 
and  I  have  met  with  no  case  or  dictum  coun- 
tenancing the  doctrine  of  a  divided  use,  vested 
in  the  vendor  or  vendee.  We  have  been 
referred  to  Sugden,  120,  for  the  principle  that 
equity  looks  upon  things  agreed  to  be  done,  as 
done  ;  and  that  when  a  contract  is  made  for 
the  sale  of  an  estate,  equity  considers  the 
vendor  as  a  trustee  for  the  purchaser,  and  the 
purchaser  as  a  trustee  for  the  purchase  money, 
for  the  vendor.  This,  however,  is  merely  so 
for  the  purpose  of  affording  the  requisite  rem- 
edy upon  contracts,  and  the  doctrine  has  no 
connection  with,  or  relation  to,  the  Statute  of 
Uses.  It.  is  an  artificial  rule  adopted  in  equity 
to  coerce  parties  to  the  fulfillment  of  their 
contracts. 

I  fully  accede  to  the  proposition  laid  down 
by  the  'Chancellor,  that  the  4th  section  of  our 
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Statute  of  Uses,  was  taken  from  a  branch  of 
the-English  Statute  of  Frauds,  aud  relates  to 
those  fraudulent  aud  covinous  trusts  in  which 
35O*]  the  *cestui  que  use  has  the  whole  bene- 
ficial interest,  aud  the  trustee  the  naked  and 
formal  title.  It  undoubtedly  extends,  also,  to 
a  transaction  which  was  not  originally  fraudu- 
lent, as  where  the  trustee  had  at  first  an  inter- 
est in  the  estate,  but  which,  subsequently, 
became  extinct,  and  the  whole  estate  vested  in 
the  cestu i  que  trust.  Had  Smith,  as  the  assignee 
of  the  contract  with  Birdsall,  paid  Atkinson 
the  whole  consideration  money,  the  Statute 
would  have  applied,  for  then  Atkinson's  retain 
ing  the  legal  estate  would,  as  regarded  cred- 
itors, have  been  fraudulent ;  Smith  never 
having  paid  Atkinson  the  money  due  him,  had 
but  a  mere  equity  in  the  lands,  which  could 
not  be  reached  by  execution.  I  am,  therefore, 
of  opinion  that  the  decree  of  the  Court  of 
Chancery  ought  to  be  affirmed. 

This  being  the  unanimous  opinion  of  the 
court,  it  was  thereupon  ordered,  adjudged  and 
decreed  that  the  decree  of  the  Court  of  Chan- 
cery be  affirmed,  and  the  appeal  be  dismissed; 
and  further,  that  the  appellant  pay  to  the 
respondents  $100,  together  with  their  costs  to 
be  taxed,  for  their  damages  and  costs,  in 
defending  the  appeal  ;  and  that  the  record  be 
remitted,  &c. 

Decree  of  affirmance. 

Lien  of  judgment  on  property  held  in  trust.  Cited 
In— 9  Cow.,  82 :  2  Wend.,  573 ;  18  Wend., 249 : 19  Wend., 
415:  5  Den.,  233;  H.  &  D.,  189;  3  Paige.  220,  481 ;  4 
Paige,  581 ;  9  Paige,  422 ;  Hoffm.,  88 :  9  N.  Y.,  52  ;  13 
N.  Y.,  190 ;  54  N.  Y.,  612 :  3  Barb.,  574  ;  17  Barb.,  139; 
84  Barb.,  184  ;  41  Barb.,  87 ;  3  T.  &  C.,  449. 


357*]  *REUBEN  SKINNER,  Appellant, 
v. 

JOHN  WHITE  AND  MARVIN  WHITE,  who 
are  Impleaded  with  RANDOLPH  TAYLOR, 
ABRAHAM  DAYTON,  REUBEN  WHEELER, 
WILLIAM  RAYMOND,  JR.,  NATHAN  H.  RAY- 
MOND, ABNER  P.  HITCHCOCK,  and  NATHAN 
DOANE,  Respondents. 

1.  Executory  Contracts — Interest  of  Parties, — 
Damages  for  Refusal  to  Fulfil  Independent 
Covenant — Action  upon  —  Equity  Relieves 
against  Penalties  and  Forfeitures,  When — 
Confession  of  Judgment  at  Law — Injunction — 
Damages  for  Non-execution  of  Contract. 

Where  an  executory  contract  has  been  entered 
Into,  so  as  to  become  binding  on  the  parties,  both 
parties  have  acquired  such  an  interest  in  its  execu- 
tion that  neittier  of  them  can  devest  the  other  of  his 
right  to  have  the  contract  fulfilled.  And  if  one  of 
the  parties  refuse  to  proceed  further,  so  that  the 
other  is  disabled  from  performing  his  part  of  the 
contract,  it  is  a  violation  of  the  contract,  for  which 
the  party  may  have  his  action  to  recover  damages 
against  the  one  who  has  been  the  cause  of  the  non- 
execution  of  the  contract. 

A  court  of  equity  relieves  against 'penalties  and 
forfeitures  where  the  case  admits  of  a  certain  com- 
pensation. 

A  covenanted  with  B,  in  April,  1815,  to  make  cer- 
tain machinery.  In  one  year,  at  a  certain  price,  to  be 
paid  in  installments;  on  Aug.  1,  following,  B  gave 
notice  to  A  that  he  could  not  go  on,  and  that  1  he 
contract  was  abandoned  ;  and  A  (the  covenants  be- 
ing independent)  brought  an  action  at  law  against 
B  to  recover  the  installments  due  before  Aug.  1,  he 
having  abandoned  the  work,  because  of  the  inabil- 
ity of  B  to  pay  the  sums  according  to  the  agreement. 
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Held,  that  on  B's  confessing  judgment  In  the  suit 
at  law,  with  leave  to  A  to  enter  it  up,  that  the  in- 
junction which  had  been  issued  by  the  Court  of 
Chancery  should  be  continued  until  the  hearing,  and 
that  proceedings  be  had  in  that  court,  either  by  a 
reference  to  a  ina-ter  or  by  an  issue  at  law,  to  ascer- 
tain the  damages  sustained  by  A,  by  the  non-execu- 
tion or  rescinding  of  the  contract;  the  answer  of 
A  to  the  bill  of  B,  alleging  that  the  installments  due 
Aug.  1,  and  sued  for  at  law,  did  not  exceed  a  just 
compensation  for  their  damages  in  prosecuting  the 
work,  to  Aug.  1,  and  in  the  loss  of  their  profits  on  the 
work  not  being  sufficient  to  rebut  the  equity  on 
which  B  relies  for  relief,  by  having,  on  a  judicial  in- 
quiry into  the  facts,  the  damages  ascertained  by  a 
master,  or  on  an  issue  of  quantum  damnijlctttMg. 

Where  an  answer  to  an  injunction  bill  denies  all 
the  circumstances  upon  which  the  equity  of  the  bill 
is  founded,  on  a  motion  for  dissolving  or  reviving 
the  injunction,  credit  is  given  to  the  answer. 

Citations-2  Madd.  Ch.,  285;  12  Ves.,  282,  475;  2 
Veru.,  119 ;  1  Madd.  Eq.,  28 ;  3  Ves.,  Jr.,  692. 

APPEAL  from  the  Court  of  Chancery.  The 
appellant  filed  his  bill  in  the  court  below, 
stating  that  he  and  the  respondents,  Dayton, 
Wheeler,  W.  Raymond,  N.  H.  Raymond, 
Hitchcock,  Doane  and  Ira  Hall,  on  April  18, 
1815,  formed  an  Association  for  manufacturing 
cotton  yarn  and  cloth,  and  entered  into  articles 
of  agreement  for  that  purpose,  subscribed  by 
them  respectively.  The  association  was  denom- 
inated "The  Granville  Cotton  Manufacturing 
Company."  The  stock  of  the  Company  was 
to  be  divided  into  twenty  shares,  and  the 
stockholders,  on  a  certain  day,  were  to  elect  a 
President  and  two  Directors,  at  least,  but  not 
more  than  four.  It  was  agreed,  among  other 
things,  to  be  the  duty  of  the  President  to 
appointa  general  agent  to  purchase  stock,  vend 
goods,  and,  under  the  direction  of  the  Presi- 
dent *and  Directors,  to  transact  all  [*«558 
business,  &c.  Each  person,  at  the  time  of 
subscribing,  was  to  pay  $10,  and  from  time  to 
time,  such  assessments  as  should  be  made  by 
the  President  and  Directors,  or  forfeit  his 
shares,  &c.  The  shares  were  subscribed  for 
by  the  appellant  and  the  respondents.  The 
appellant  was  elected  President,  W.  Randolph 
and  A.  P.  Hitchcock  Directors,  and  N.  H.  R. 
Treasurer. 

On  April  25, 1815,  an  agreement  was  entered 
into  between  the  respondents,  J.  White,  R. 
Taylor  and  M.  White,  and  the  President  and 
Directors  of  the  Company,  by  which  White, 
Taylor  and  White  promised  and  engaged  to 
make  and  deliver  at  the  factory,  at  Granville, 
of  the  best  materials,  and  of  the  best  workman- 
ship, twelve  throstle  frames  (describing  them), 
to  wit  :  six  frames,  in  the  month  of  October 
then  next,  and  six  other  frames,  on  or  before 
May  1,  1816;  and  the  appellant  and  W.  R.  and 
A.  P.  H.  in  behalf  of  the  Company,  engaged 
to  pay  White,  Taylor  and  White,  $15  for  each 
spindle,  or  $15,120,  as  follows,  to  wit:  $900 
in  thirty-five  days,  aud  $500  in  every  thirty 
da}Ts  thereafter,  until  all  the  machinery  is  in 
full  operation,  at  which  time  the  balance  due 
W.,  T.  &  W.  was  to  be  paid. 

The  President  aud  Directors  had  raised,  by 
assessments,  about  $1,100  ;  and  on  April,  27, 
1815,  they  laid  another  assessment  on  eighteen 
shares,  of  $50  each.  A.  D.,  J.  H.  and  R.  W. 
paid  their  assessments,  amounting  to  $850,  but 
all  the  other  associates  refused  to  pay  their 
assessments,  and  suffered  their  shares,  with  all 
previous  payments,  to  become  forfeited.  The 
President  and  Directors,  within  thirty  days 
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thereafter,  gave  notice,  in  writing,  to  W.,  T.  & 
W.,  that,  by  reason  of  the  forfeiture  of  these 
shares,  the  Company  would  not  go  on  with 
their  factory,  and  that  the  contract  made  with 
them  could  not  be  performed  on  the  part  of  the 
President  and  Directors.  N.  H.  li. ,  who 
delivered  this  notice  to  W.,  T.  &  W.,  was 
answered,  as  the  bill  stated,  but  which  was 
denied  in  the  answer,  that  they  had  made  no 
contract  for  machinery,  but  had  done  some- 
thing towards  the  frames. 

The  bill  further  stated,  that  since  the  for- 
feiture of  the  shares,  the  appellant  had,  out 
359*]  of  his  own  funds,  paid  *$217.91, 
which  had  not  been  reimbursed  ;  that  the 
Company  had  become  insolvent ;  that  one  of 
the  associates  had  absconded,  another  was 
imprisoned  for  debt,  and  the  partnership  had 
been  dissolved,  and  its  debts  were  to  be  settled 
by  M.  White.  That  in  Aug.,  1815,  W.,  T.  & 
W.  brought  an  action  in  the  Supreme  Court, 
against  the  appellant,  for  a  breach  of  covenant 
contained  in  the  above  agreement  ;  and  the 
plaintiffs,  in  their  declaration,  alleged  breaches 
in  the  non  payment  of  $900  within  thirty-five 
days,  $500  on  June  29,  and  $500  on  July  9, 
1815.  That  the  appellant  pleaded  that  the 
agreement  was  executed  by  him  and  the  two 
Directors,  in  their  capacity  of  Directors  and 
agents  of  the  Company,  and  not  otherwise  ; 
and  that  on  a  demurrer  to  this  plea,  the  Su- 
preme Court  gave  judgment  against  the  appel- 
lant. That  the  appellant  gave  notice  to  the  other 
partnersof  thesuit,  but  they  declined  doing  any- 
thing, and  that  Ira  Hall  had  since  died  intestate. 
The  bill  prayed  that  the  defendants  might  be 
decreed  to  repay  the  appellant  the  $217.94 ; 
that  the  agreement  might  be  delivered  up  to  be 
canceled,  and  an  injunction  issued  to  stay 
all  further  proceedings  at  law,  and  for  relief 
generally. 

M.  and  J.  W.,  in  their  answers,  admitted 
the  execution  of  the  agreement,  but  denied 
that  they  agreed  or  expected  to  look  to  the 
Company  for  the  performance,  but  relied  on 
the  liability  and  responsibility  of  the  appellant, 
That  they  received  the  letter  or  notice  of  May, 
1815,  &c.  That  immediately  after  the  contract, 
they  commenced  the  work  on  the  machinery, 
and  continued  it  until  Aug.  1, 1815,  when  they 
received  a  letter  from  the^jlaintiff,  which  con- 
vinced them  that  he  did  not  mean  to  perform 
the  contract,  and  which  they  considered  as 
amounting  to  a  notice  of  an  abandonment  of 
it,  and  a  refusal  to  perform  it.  That  the  work 
and  materials  furnished,  at  the  expense  of 
$3,300.  had  become  useless,  and  not  worth 
$400,  &c. 

The  Chancellor,  after  hearing  the  cq,use, 
on  Aug.  28,  1817,  ordered  the  injunction,  stay- 
3(>O]  ing  the  proceedings  *at  law,  to  be  dis- 
solved. From  this  decretal  order  the  plaintiff 
appealed. 

The  Chancellor  assigned  his  reasons :  See 
2  Johns.  Ch.,  526,537. 

Mr.  Henry  for  the  appellant. 

Messra.  Bnel  and  Van  Vechten  for  the  respon- 
dents, M.  and  J.  White. 

For  the  appellant,  it  was  contended,  that 
being  wholly  remediless  at  law,  he  was,  there- 
fore, entitled  to  relief  in  equity.  The  contract 
on  the  part  of  W.,  T.  &  W.  not  having  been 
executed,  and  the  covenants  to  do  the  work 
JOHNS.  REP.,  17. 


and  to  pay  the  price  being  independent,  there 
is  nothing  at  law  to  prevent  the  recovery  of 
the  whole  price,  even  if  the  work  had  been 
altogether  undone.  Unless  a  court  of  equity, 
therefore,  can  interpose,  this  most  manifest 
injustice  would  be  the  consequence,  that  pay- 
ment of  the  whole  price  may  be  exacted,  with- 
out any  equivalent.  The  jurisdiction  of  the 
Court  of  Chancery  to  afford  relief  where  the 
work  is  entirely  done,  is  indisputable  ;  and  it 
is  equally  so  where  the  work  has  been  only  in 
part  performed.  The  covenants  being  inde- 
pendent, each  party  is  bound  to  performance, 
and  W.,  T.  &  W.,  might  have  proceeded  and 
finished  the  machinery,  notwithstanding  any 
notice  of  the  intentions  of  the  other  party,  and 
they  would,  then,  have  been  entitled  to  the 
whole  price.  But  having,  themselves,  volun- 
tarily stopped  short  in  the  execution  of  the 
work,  natural  justice  can  demand  no  more 
than  that  they  should  be  idemnified  for  what 
has  been  actually  done. 

As  an  indemnity  is  all  that  can  be  equitably 
demanded,  and  the  extent  of  that  indemnity  is 
not  only  uncertain,  but  disputed  :  the  parties 
in  interest  ought  not  to  decide  upon  it  for 
themselves  ;  but  it  should  be  ascertained  either 
by  a  jury,  on  an  issue  of  quantum  dftmnificfttuis, 
or  by  a  master,  on  a  reference  to  him  for  that 
purpose. 

Again  :  though  this  may  not,  literally  speak- 
ing, be  a'^case  of  forfeiture,  yet,  if  it  is  to  be 
regarded  in  a  strict  legal  point  of  view,  as 
authorizing  the  exaction  of  the  whole  price, 
*without  any  possibility  of  mitigation,  [*;{<>! 
it  is,  in  spirit  and  effect,  a  forfeiture  ef  the 
hardest  and  worst  kind.  For,  if  the  principles 
on  which  the  injunction  was' dissolved,  are 
sound,  the  respondents  might  sue  for  further 
installments,  and,  in  answer  to  any  bill  for 
relief,  allege  that  the  damages  they  had  sus- 
tained exceeded  the  amount  demanded,  and 
thus  their  avarice  be  the  only  limit  to  their 
exactions. 

A  court  of  equity,  as  to  its  power  of  giving 
relief,  is  not  confined  to  cases  of  strict  forfeit- 
ure or  penalties  only  ;  but  it  has  interfered 
and  relieved  when  the  breach  of  an  agreement 
is  not  willful  or  fraudulent,  where  compensa- 
tion can  be  made  ;  and  especially  in  a  rase  of 
this  kind,  in  which  the  insisting  on  the  literal 
fulfillment  of  the  contract  would  be,  in  the 
highest  degree,  unjust  and  fraudulent,  (1 
Madd.  Ch.iTr.,  29;  'Efiton  v.  Lyon,  3  Ves.,  Jr., 
693.)  There  are  numerous  cases  to  be  found 
in  which  equity  controls  contracts,  contrary  to 
the  letter  of  them,  and  affords  relief,  though 
there  is  no  forfeiture  or  penalty.  (Newland 
on  Coiit.,  251  ;  Amb.,  331  ;  4  Com.  Disr.,  406  ; 
Corn!.,  2.  Q,  1  ;  4  Bro.  Ch.,  415;  2  Johns.. 
614  ;  3  P.  Wms.,  307.) 

Again;  the  installments  agreed  to  be  paid, 
being  a  part  of  the  price  of  the  machinery, 
cannot  be  deemed  in  the  nature  of  stipulated 
damages;  besides,  the  respondents  themselves, 
by  claiming  damages  far  beyond  the  install- 
ments, do  not  allow  such  a  construction.  But 
even  if  the  installments  were  to  be  deemed 
stipulated  damages,  there  is  the  same  necessity 
for  an  apportionment  of  them  according  to  the 
work  performed,  or  injury  sustained  ;  and 
which  must  be  done  by  a  jury,  or  on  reference 
to  a  master. 
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It  may  be  said  that  if  a  suit  should  be 
brought  for  further  installments,  the  case 
might  present  a  different  aspect,  so  as  to 
entitle  the  appellant  to  relief.  But  it  is 
against  the  general  policy  of  the  law,  to  put 
parties  in  a  situation  which  must  lead  to 
further  litigation,  when  the  whole  subject  of 
controversy  can  as  well  be  determined  now, 
and  perfect  justice  be  done  to  the  respondents. 
The  bill  contains  a  prayer  for  general  relief. 
The  dissolution  of  the  injunction  is  general 
and  unqualified  ;  and  not  only  throws  open 
the  door  to  future  litigation,  but  the  acknowl- 
edged insolvency  of  the  respondents  puts  it 
in  their  power  to  recover,  and  receive  their 
362*]  *whole  demand  at  law.  It  is  equivalent 
to  a  dismissal  of  the  appellant's  bill,  who,  if 
he  should  disprove  the  answers  of  the  respond- 
ents, consisting  of  matters  in  avoidance,  which 
they  are  bound  to  establish,  would  not  be  able 
to  get  back  his  money,  and  can,  therefore, 
have  no  inducement  to  prosecute  his  suit 
further. 

For  the  respondents,  it  was  argued  that  the 
appellant,  having  asked  for  specific  relief, 
could  not  have  relief  generally. 

The  non-performance  of  the  contract  in  this 
case  was  owing  to  the  failure  of  the  appellant 
to  pay  the  money  according  to  his  agreement. 
The  respondents  had  commenced  their  work  in 
good  faith,  and  were  compelled  to  stop  for 
want  of  the  stipulated  advances.  The  answers 
are  conclusive  on  the  subject.  On  the  question 
as  to  continuing  or  dissolving  an  injunction, 
full  credit  is  to  be  given  to  the  answer  ;  and  if 
the  equity  of  the  bill  is  denied,  the  injunction 
must  be  dissolved.  (2  Madd.  Ch.,  285  ;  1 
Johns.  Ch.,  444.)  If,  then,  the  failure  to  per- 
form the  work  has  been  occasioned  by  the 
default  of  the  appellant  himself,  he  cannot  set 
up  the  non  performance  as  a  defense.  (3 
Johns.,  531  ;  Doug.,  674  ;  1  Fonb.,  391,  B,  1, 
ch.  6,  sec.  2,  note  C.)  There  is  nothing 
unreasonable  in  these  covenants,  requiring 
advances  to  aid  the  party  who  is  to  perform 
the  work.  (Cunningham  v.  Morrell,  10  Johns., 
203.)  The  respondents  claim  nothing  more 
than  what  was  due  to  them  for  what  they  had 
done,  when  they  were  compelled  to  stop.  They 
went  on  faithfully  until  August,  and  what 
they  claim  in  their  suit  at  law,  is  only  for  the 
installments  due  Aug.  1,  or  $1,900,  which  is 
not  a  compensation  for  what  they  had  done ; 
the  wages  of  the  workmen  employed  and  the 
materials  purchased  amounted  to  above 
$3,000.  There  is  no  force,  then,  in  the  argu- 
ment of  .the  appellant's  counsel,  that  the  whole 
price  may  he  exacted. 

Courts  of  equity  do  not  interpose  by  an 
injunction  to  restrain  proceedings  at  law, 
unless  to  prevent  manifest  wrong  and  injus- 
tice, as  in  cases  of  forfeiture  and  penalties.  It 
is  a  power  which  that  court  exercises  with 
363*J  great  caution,  and  *only  in  cases  where 
it  becomes  indispensable  to  protect  a  party 
against  fraud,  accident,  or  mistake.  (I  Madd. 
Ch.,  31,  109,  111;  12  Ves.,  289;  16  Ves., 
406.) 

Again  ;  the  appellant  did  not  enter  into  this 
contract  as  a  mere  agent.  He  had  no  authority 
to  bind  the  Company.  If  he  is  not  liable  to  the 
respondents,  no  person  can  be  made  responsi- 
ble. The  Supreme  Court  have  so  decided.  (13 
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Johns.,    307;  2    Cai.,    254 ;  5    East,    148 ;  1 
Fonb.,  B,  1,  ch.  4,  sec.  17,  pp.  292-296.) 

Again  ;  the  respondents  only  claim  compen- 
sation for  what  they  had  done  before  they 
stopped  the  work.  1  he  installments  are  in  the 
nature  of  stipulated  damages.  (1  Madd.  Ch., 
33  ;  Newl.  Cont.,  312,  316  ;  2  Bos.  &  P.,  353.) 
The  court  is  not  bound  to  make  a  new  con- 
tract for  the  parties.  (1  Madd.,  30  ;  1  Burr., 
2228.)  It  is  not  a  case  admitting  of  adequate 
compensation  ;  the  injury  resulting  to  the 
respondents  is  uncertain.  (12  Ves.,  Jr..  287; 
Amb.,  322  ;  1  Madd.,  27.)  Unless  the  install- 
ments due  exceed  a  fair  compensation,  they  do 
not  amount  to  a  penalty.  Equity  does  not 
rescind  a  contract,  unless  the  party  who  has 
performed  part  can  be  placed  in  slatu  quo.  (1 
Fonb.  Eq.,  ch.  6,  sec.  3,  3«5,  sec.  1,  sees.  2,  3, 
sec.  4;  Hare  v.  Groves,  3  Anst.,  687.) 

SPENCER,  Ch.  J.  This  appeal  is  from  an 
order  of  the  Court  of  Chancery,  dissolving  the 
injunction  staying  proceedings  at  law  upon  a 
contract.  It  appears  that  a  suit  at  law  was 
brought  on  this  contract  against  the  appellant 
for  three  installments,  amounting  to  $1,900, 
and  the  Supreme  Court  decided  that  the  appel- 
lant was  responsible  at  law  on  the  covenants 
contained  in  the  agreement ;  and  the  object  of 
the  bill,  so  far  as  relates  to  the  present  ques- 
tion, is  for  relief,  with  regard  to  the  damages 
claimed  by  the  appellant. 

The  answer  admits,  that  about  Aug.  1,  1815, 
the  respondents  received  a  letter  from  the 
appellant,  couched  in  such  terms  as  convinced 
them  that  the  appellant  did  not  intend  to  per- 
form the  agreement  on  his  part,  and  that, 
thereupon,  the  completion  and  all  fur! her  pro- 
ceeding in  making  the  machinery  were  aban- 
doned by  the  respondents. 

*The  answer  proceeds  to  state  the  f*364: 
number  of  hands  employed  by  the  respond- 
ents, the  great  expenses  incurred,  and  the 
profits  which  would  have  been  made  had  the 
work  gone  on,  and  had  the  appellant  fulfilled 
his  part  of  the  agreement ;  and  if  these  facts 
are  to  be  regarded  on  this  occasion  as  con- 
clusively true,  then,  beyond  all  doubt,  the 
amount  claimed  in  the  suit  at  law  would  not 
have  exceeded  a  fair  indemnity  to  the  respond- 
ents. 

I  entirely  agree  with  the  CJiancettor,  that  the 
appellant's  covenant  to  pay  the  installments, 
was  an  independent  one ;  and.  I  am  equally 
clear,  that,  after  an  executory  contract  has 
been  entered  into,  so  as  to  become  binding  on 
the  parties,  both  parties  have  acquired  such  an 
interest  in  its  execution,  that  neither  of  them 
separately  can  devest  the  other  of  his  right  to 
have  the  contract  fulfilled  ;  and  if  either  of 
the  parties  stop  short  in  the  execution  of  the 
contract,  and  refuse  to  proceed  any  further,  so 
that  the  other  party  is  disabled  from  perform- 
ing his  part  of  the  contract,  it  is  violated,  and 
an  action  lies  to  recover  damages  against  the 
party  who  has  been  the  cause  of  its  non-exe- 
cution. After  the  notice  given  by  the  appellant 
that  payment  would  not  be  made  according  to 
the  agreement,  and  that  the  Company  would 
not  go  on  with  their  factory,  the  respondents 
had  their  election  either  to  proceed  and  com- 
plete the  machinery,  or  to  consider  the  con- 
tract rescinded,  and  to  stop  short  in  their 
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work.  They  elected,  however,  at  the  time 
already  mentioned,  fully  and  finally  to  suspend 
their  work,  so  that,  thereafter,  all  idea  was 
abandoned  that  the  machinery  would  be 
made,  or  that  the  factory  would  be  built. 

It  cannot  be  doubted  that  when  the  contract 
was  entered  into,  both  parties  intended  its 
entire  and  faithful  fulfillment.  The  payments 
were  to  precede  the  completion  of  the  machin- 
ery, as  a  means  of  enabling  the  respondents  to 
fulfill  their  stipulations  ;  and  consequently, 
they  had  a  right  to  demand  and  enforce  the 
payment  of  that  part  of  the  price  of  the  work 
and  materials,  which  was  agreed  to  be  paid 
before  the  completion  of  the  whole,  without 
reference  to  the  progress  of  the  work.  But 
after  the  month  of  Aug.,  1815,  the  contract 
must  be  considered  as  rescinded  and  abro- 
gated, by  the  mutual  agreement  of  the  parties  ; 
3O5*J  for  the  one  *party  says  we  cannot  pay 
the  installments  and  do  not  intend  to  build  the 
factory  ;  and  the  others  say,  then  we  abandon 
the  work,  and  actually  do  abandon  it. 

It  appears  to  me,  that  from  this  period  the 
contract  assumed  a  new  aspect ;  the  respond- 
ents could  no  longer  insist  on  the  stipulated 
payments  as  due  them,  and  could  avail  them- 
selves no  further  of  the  contract,  than  as  a 
means  of  recovering  the  damages  actually  sus- 
tained by  a  refusal  on  the  part  of  the  appel- 
lant to  fulfill  his  part.  In  the  view  of  a  court 
of  equity,  the  payments  agreed  to  be  made 
assumed  the  character  of  penalties,  and  ceased 
to  form  any  criterion  to  regulate  the  amount  of 
the  damages.  The  payments  being  the  esti- 
mated value  of  the  machinery  when  com- 
pleted, and  in  full  operation,  when  it  was 
ascertained  that  the  machinery  was  never  to  be 
completed,  how  can  it  be  that  the  appellant 
was  to  pay  according  to  an  established  stand- 
ard, when  that  standard  no  longer  existed  ? 

It  would  be  highly  inequitable  to  allow  the 
respondents  to  recover  on  these  covenants,  as 
independent  ones,  when  they  admit  that  they 
never  intend  to  entitle  themselves  to  be  paid, 
and  never  mean  to  fulfill  their  part  pf  the  con- 
tract ;  and  the  respondents  ought  not  to  insist 
on  more  than  a  just  equivalent  for  their  labor, 
materials  and  loss  of  profit,  which  can  readily 
be  ascertained  by  an  issue,  or  by  reference  to  a 
master. 

There  can  be  no  doubt  of  the  jurisdiction  of 
a  court  of  equity,  to  relieve  against  forfeit 
ures.  under  such  circumstances.  If  I  am 
incorrect  in  the  positions  thus  far,  I  perceive 
no  possible  relief  for  the  appellant,  against  a 
recovery  at  law  for  all  the  stipulated  pay- 
ments, to  the  amount  of  $15,120,  and  the 
interest  thereon.  And  if  the  argument  applies 
to  any  of  the  stipulated  payments,  it  applies  to 
all  of  them. 

The  remaining  question  is,  whether  the 
appellant's  equity,  arising  out  of  the  facts  I 
have  stated,  to  be  relieved,  on  compensating 
the  respondents  for  the  damages  actually  sus- 
tained, is  rebutted  by  the  facts  disclosed  in  the 
answer,  which  show  that  the  damages  sus- 
tained are  equal  to  the  installments  claimed  in 
the  action  at  law.  I  am  of  opinion  that  the 
answer  does  not  deprive  the  appellant  of  his 
3GO*]  *equity  to  have  the  damages  legally 
ascertained.  It  is  a  general  and  well  settled 
principle,  that  if  the  answer  denies  all  the  cir- 
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cumstances  upon  which  the  equity  of  the  bill 
is  founded,  the  universal  practice  is,  as  to  the 
purpose  of  dissolving  or  not  reviving  the 
injunction,  to  give  credit  to  the  answer  (3 
Madd.  Ch.,  285.) 

The  answer  does  not  deny  the  circumstances 
upon  which  the  equity  of  the  appellant's  case 
is  founded,  but,  on  the  contrary,  admits  them. 
The  equity  is,  that  the  contract  has  been 
rescinded,  that  the  respondents  are  suing  at 
law  to  recover  sums  of  money  asjreed  to  be 
paid  as  the  price  of  certain  works  which  were 
to  be  finished,  and  that  the  respondents  have 
abandoned  the  work,  and  do  not  intend  to 
finish  it,  in  consequence  of  the  appellant's 
inability  to  pay  the  sums  agreed  to  be  paid. 
These  circumstances  are  admitted,  and  the 
respondents  set  up,  in  avoidance  of  this 
equity,  that  their  damages  in  prosecuting  the 
work  as  far  as  they  did,  and  in  the  loss  of 
contemplated  profits,  is  equal  to  the  install- 
ments sued  for  at  law  ;  and  thus  they  set  up 
their  opinions,  and  circumstances  irrelati  -e  to 
the  equity  on  which  the  appellant  relies,  to 
deprive  him  of  all  relief,  by  a  judicial  exam- 
ination into  the  facts. 

I  am  not  aware  that  the  principle  I  adopt 
will  operate  injuriously  to  the  respondents. 
The  Court  of  Chancery  will  takecarethat  they 
be  fully  remunerated  for  all  the  damages  and 
losses  they  have  sustained  ;  and  although  it 
would  be  hazardous  to  lay  down  any  general 
rule  as  to  the  damages,  I  must  say.  that  I 
should  consider  the  profits  which  might  have 
been  made,  as  a  legitimate  head  of  damages. 

The  appellant  cannot  avail  himself  of  that 
part  of  his  bill  which  seeks  for  contribution 
as  against  the  respondents,  for  they  are  in  no 
sense  liable  to  it,  for  the  reasons  expressed  by 
the  Chancellor.  My  conclusion  is,  that  the 
order  dissolving  the  injunction  be  reversed, 
and  that  the  injunction  be  continued,  on  the 
appellant's  confessing  judgment  in  the  suit 
at  law,  with  leave  to  the  respondents  to  enter 
it  up  ;  and  that  proceedings  be  had,  by  refer- 
ence to  a  master,  or  an  issue  at  law,  to  ascer- 
tain the  damages  sustained  by  the  respondents, 
by  the  rescinding  of  the  contract. 

*YATKS,  J.  The  important  and  [*367 
material  facts  set  forth  in  the  bill,  upon  which 
the  appellant's  equity  is  founded,  are  not 
denied  in  the  answer.  On  the  contrary,  it  is 
admitted  that  the  contract  was  recinried  on 
Aug.  1.  1815  ;  but  the  respondents  state  that 
the  amount  of  damage  for  which  the  appel- 
lant is  liable,  far  exceed  the  installments  sued 
for,  so  that  the  question  presented  is,  whether, 
under  the  circumstances  disclosed  by  the  bill 
and  answer,  he  is  entitled  to  relief  ;  for,  if  he 
is  so  entitled,  then  the  injunction  ought  to 
have  been  continued  or  modified. 

If  the  facts  and  circumstances  constituting 
the  appellant's  equity,  as  stated  in  the  bill, 
had  been  denied  by  the  respondents,  the  dis- 
solution of  the  injunction  would  have  been  cor- 
rect and  proper  ;  but  the  mere  estimate  in  the 
answer  of  the  respondents,  that  the  damages 
sustained  exceeded  the  amount  of  the  install- 
ments claimed,  clearly  showing  matter  in 
avoidance,  which  they  are  bound  to  establish, 
and  which  the  appellant  might  disprove,  I  nm 
inclined  to  think,  was  not  sufficient  ground  to 

897 


367 


COURT  OF  EKKORS,  STATE  OF  NEW  YORK. 


dissolve  the  in  junction;  the  inquiry,  then,  must 
be  pursued,  whether,  from  the  bill  and  answer 
before  us,  theappellent  is  entitled  to  the  relief 
sought  for. 

The  U/ianceKor's  reasoning  is  conclusive  in 
my  mind  that  White,  Taylor  &  White,  as 
parlies  to  .the  Association,  were  not  bound  to 
contribute  ratably  to  all  losses  and  charges. 
They  did,  to  be  sure,  agree  to  take  two  shares 
of  the  Company  stock,  at  the  lime  the  cov- 
enant was  entered  into  with  the  appellant  ; 
but  it  was  on  condition  that  they  were  to  be 
exempted  from  any  assessment  which  had  or 
should  be  made,  until  the  machinery  was  fur- 
nished, and  the  manufactory  in  operation, 
This  never  took  place.  The  case,  therefore, 
never  occurred,  when  they  could  be  called 
upon  for  any  assessment. 

It  is  clear  that  the  covenant  of  the  appellant 
to  pay  the  three  installments,  for  which 
the  action  at  law  was  commenced,  is  an 
independent  covenant,  which  he  was  held  at 
law  to  perform  ;  and  if  the  respondents  had 
proceeded  in  the  prosecution  of  the  work,  and 
performance  of  the  contract,  on  their  part, 
equity  could  not  have  interposed  to  prevent  a 
recovery  of  the  whole  amount  to  be  paid; 
JJG8*]*  because  it  is  not  *in  the  power  of  one 
party  alone  to  rescind  the  contract  ;  but  as 
such  performance  cannot  be  pretended,  and 
although  the  respondents  cannot  be  blamed  in 
desisting,  in  safely  to  themselves,  from  pro- 
ceeding in  it,  yet  the  contract  must  be  deemed 
to  have  been  rescinded  by  mutual  assent,  which 
places  the  rights  of  the  parties  under  it,  on  dif- 
ferent grounds. 

There  can  be  no  doubt,  if  the  work  on  the 
machinery  had  never  been  commenced,  and 
nothing  done  under  the  contract,  that  on  an 
attempt  at  law  to  recover  the  installments,  a 
court  of  equity  would  have  afforded  relief  ; 
and  I  can  see  no  reason  why  the  appellant  is 
not  entitled  to  relief,  where  the  contract  has 
been  partially  performed,  especially  where  so 
inconsiderable  a  part  of  the  work  had  been 
done  at  the  time  of  rescinding.  It  does  not 
destroy  the  appellant's  claim  to  relief,  to  say 
that  the  contract  would  have  been  fulfilled,  if 
the  installments  had  been  regularly  paid, 
because  the  failure  of  payment  was  inevitable, 
and  not  under  the  control  of  the  appellant  ; 
the  source  from  whence  the  payments  were  to 
have  been  derived,  was  known  to  both  parties  ; 
and  having  failed,  it  is  evident  that  the  disap- 
pointment must  have  been  equally  unexpected 
to  both,  because  the  respondents,  although, 
technically  speaking,  they  contracted  with  the 
appellant,  individually,  yet  they  must  have 
known  that  the  payments  were  to  be  drawn 
from  the  assessments  to  be  made  ;  for  they 
signed  the  articles  of  copartnership  on  the 
express  condition  or  stipulation  against  assess- 
ments on  themselves,  until  the  factory  should 
be  in  operation.  The  appellant  is,  therefore, 
not  chargeable  with  fraud  or  collusion,  and 
cannot,  on  that  account,  under  the  circum- 
stances of  the  case,  be  deprived  of  the  required 
relief.  I  do  not  mean  to  be  understood  as 
urging  that  because  the  respondents  acqui- 
esced, and  discontinued  their  work,  after  the 
receipt  of  the  notice  in  August,  they  are  not 
entitled  to  a  just  compensation  for  their  pre- 
vious expenditures,  with  regard  to  the  ma- 
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chinery  ;  on  the  contrary,  a  perfect  indemnity 
ought  to  be  extended  to  them,  the  measure  of 
which,  however,  being  uncertain  and  con- 
tested, I  object  to  its  being  decided  by  the 
respondents,  according  to  their  own  appraise- 
ment, in  their  answer  ;  for  they  would  thus, 
although  parties  in  interest,  be  made  judges 
in  their  own  cause.  The  *compensa-  [*3GJ> 
lion  and  damages  can  be  fairly  and  satisfac- 
torily ascertained  in  another  way  ;  and  it 
ought  to  be  done  by  a  jury,  on  an  issue  of 
quantum  damnificfttus.  or  by  a  master  on  refer- 
ence, giving  the  party,  in  either  case,  an  ample 
opportunity  to  be  heard.  A  determination 
thus  made  by  judgment  of  law,  would  be  alto- 
gether unexceptionable,  and  consonant  to  the 
soundest  principles  of  equity. 

The  general  principle  is  well  established, 
that  equity  will  relieve  where  a  penalty  is  for- 
feited, by  decreeing  to  the  party  his  actual 
damages  (12  Ves.,  282,  475);  but  where  the 
damages  are  stipulated,  it  is  settled  that  equity 
will  not  relieve  against  them.  (2  Vern.,  119.) 
In  the  case  before  us,  the  installments  being  a 
part  of  the  price  or  value  of  the  whole  ma- 
chinery "to  be  made,  shows  most  conclusively 
that  they  cannot  be  taken  in  the  nature  of 
stipulated  damages  ;  but  if  even  they  were 
to  be  so  considered,  they  must  of  necessity  be 
apportioned  according  to  the  injury  sustained  ; 
and  to  say  that  this  apportionment  can  be 
made  by  the  party  interested,  would  be  extend- 
ing a  principle,  as  the  effect  of  an  answer, 
which  would  not  unfrequently  be  attended 
with  manifest  injustice.  I  am  inclined  lo  Ihe 
opinion,  that  according  to  the  principles  on 
which  it  appears  to  me  the  injunction  was  dis- 
solved, the  respondents,  on  prosecuting  for 
the  amount  of  the  remaining  installments,  in 
their  answers  to  other  bills  which  might  be 
filed  for  relief,  would  not  be  precluded  from 
doing  away  the  equity,  by  swearing  that  the 
damages  exceeded  the  amount  of  those  install- 
ments. It  is,  therefore,  peculiarly  fit  and 
proper  that  the  inquiry,  as  to  the  damages, 
should  be  made  in  the  manner  before  stated, 
by  which  the  points  in  controversy  would  be 
determined,  in  a  manner  more  satisfactorily  in 
settling  the  rights  of  the  respective  parties. 

I  cannot  accede  to  the  principle  that  a  court 
of  chancery  is  restricted,  in  giving  relief,  to 
cases  of  absolute  forfeiture  or  penalty  only. 
Relief  may  be  granted  against  the  breach  of 
an  agreement  not  willful  or  fraudulent,  where 
a  full  compensation  can  be  made,  so  as  to  ren- 
der the  party  perfectly  secure  and  indemni- 
fied, and  place  him  in  the  same  situation  as  if 
the  occurrence  had  not  happened  ;  especially, 
when  it  approaches  so  hear  to  a  case  of  for- 
feiture as  the  present.  *Maddock,  in  [*37O 
his  Treatise  (1  Madd.  Eq.,  p.  28),  says,  "  at  law 
a  covenant  mu«t  be  strictly  and  literally  per- 
formed ;  in  equity  it  is  sufficient  if  it  be  really 
and  substantially  performed,  according  to  the 
true  intent  and  meaning  of  the  parties,  as  far 
as  circumstances  will  admit ;  but  if  by  unavoid- 
able accident,  if  by  fraud,  by  surprise  or 
ignorance  not  willful,  parties  have  been  pre- 
vented from  executing  it  literally,  a  court  of 
equity  will  interfere,  and  upon  compensation, 
being  made,  the  party  having  done  everything 
in  his  power,  and  being  prevented  by  the 
means  alluded  to,  will  give  relief."  In  Eaton 
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v.  Lyon,  3  Ves.,  Jr.,  692,  the  same  doctrine  is 
maintained.  In  the  present  case  there  could 
have  been  no  full  performance,  because  the 
contract  had  been  rescinded  ;  but  suppose  the 
appellant  had  advanced  two  thirds  of  the  price 
of  the  machinery,  and  after  the  work  had 
advanced  to  a  certain  extent,  say  one  tenth  of 
what  was  to  be  done,  he  had  given  notice  of 
the  failure  of  the  funds  to  be  derived  from 
assessments,  from  which  he  expected  to  be 
reimbursed,  and  to  be  enabled  to  pay  the  bal- 
ance due  on  the  work  when  completed,  and 
the  respondents,  in  consequence  of  this  notice, 
had  desisted,  but  afterwards  claimed  to  retain 
the  amount  received,  would  not  equity  relieve 
as  to  the  portion  of  the  work  unfinished  ?  And 
would  not  this  attempt  to  retain  the  whole 
amount  paid  be  a  claim,  in  the  nature  of  a 
forfeiture,  sufficient  to  authorize  a  Court  of 
Chancery  to  interfere  ?  It  certainly  would  be 
so  considered  ;  and  if  I  am  correct  in  the  prin- 
ciple stated,  it  is  equally  applicable  to  the 
present  case,  which,  as  the  covenants  are  inde- 
pendent, in  a  strictly  legal  sense,  would  au- 
thorize an  exaction  of  the  whole  price,  with- 
out regarding  a  deduction  for  the  part  not 
performed.  There  is  no  essential  distinction 
between  the  two  cases,  and  it  must,  therefore, 
be  viewed  by  a  court  of  equity  as  a  case  in 
the  nature  of  a  forfeiture,  although  not  liter- 
ally so. 

My  opinion,  accordingly,  is,  that  the  de- 
cretal order  of  the  Court  of  Chancery  be 
reversed,  that  the  cause  be  remanded,  with 
directions  that  the  injunction  be  continued,  to 
the  end  that  the  damages  sustained  by  the 
respondents  may  be  ascertained  in  the  manner 
before  stated,  by  which  the  amount  of  the 
recover}'  must  be  controlled. 

371*]  *PLATT,  J.  The  covenant  to  furnish 
the  machinery,  and  the  covenant  to  pay  for  it, 
are  admitted  to  be  independent  covenants  ;  and 
the  equity  set  up  in  the  complainant's  bill  has 
a  double  aspect.  First,  as  against  the  respond- 
ents, White,  Taylor  &  White,  the  bill  charges, 
that  they  are  asserting  their  claim  at  law  for 
part  of  the  price  included  in  the  first  three 
installments  of  the  contract ;  that  White,  Tay- 
lor &  White  have  not,  at  any  time  since  the 
execution  of  the  agreement,  performed  any 
part  of  it,  on  their  part  ;  and  that  they  are 
utterly  insolvent :  so  that  if  they  should  be 
allowed  to  recover  the  price  of  the  machinery, 
or  any  part  of  it,  there  can  be  no  remedy  for  a 
breach  of  the  covenant  on  their  part  ;  and 
second,  that  if  the  appellant  is  obliged  to  pay 
the  amount  recoverable  at  law,  in  the  suit 
against  him,  the  other  original  associates  may 
be  compelled  to  contribute. 

The  GJiancellor  has  dissolved  the  injunction  ; 
and  thereby  decided  that  upon  the  bill  and 
answer  merely,  the  suit  at  law  for  those  in- 
stallments ought  not,  as  a  preliminary  measure, 
to  be  restrained. 

The  general  rule  is  well  established  that  if 
the  answer  denies,  explicitly  and  positively, 
the  grounds  on  which  the  equity  of  the  bill 
rests,  the  injunction  to  stay  the  remedy  at  law 
must  be  dissolved.  I  see  nothing  in  this  case 
to  form  an  exception  to  that  rule  ;  and  if  so, 
the  answers  of  John  White  and  Marvin  White, 
directly  responsive  to  the  gravamen  of  the  bill, 
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do  expressly,  and  most  strongly,  deny  the 
complainant's  equity. 

They  deny  that  'they  contracted  with  the 
appellant  merely  as  agent  of  the  Manufactur- 
ing Company  ;  and  swear  that  they  relied  upon 
his  individual  responsibility  alone,  in  makin«- 
that  contract. 

They  deny  (if  that  were  material)  that  they 
ever  received  notice  from  the  appellant  of  his 
intention  to  abandon  the  agreement,  until 
after  the  first  three  installments  became  due. 
And  they  swear  that  instead  of  neglecting  to 
fulfill  the  contract  on  their  part,  as  the  bill 
charges,  they  commenced  the  performance  of 
the  agreement  immediately  after  it  was  made  ; 
that  they  employed  twenty  workmen  besides 
themselves,  in  manufacturing  the  machinery  ; 
that  they  prosecuted  the  work  in  good  faith  ; 
and  that  at  the  *time  when  the  appel-  [*372 
lant  gave  them  notice  of  abandonment  (Aug.  1, 
1815).  they  had  actually  expended  in  labor  and 
materials,  for  that  machinery,  upwards  of 
$3,000  ;  and  which  had  so  depreciated  as  not 
to  be  worth  more  than  $400,  at  the  time  of 
filing  their  answers.  The  injustice  and  hard- 
ship complained  of  in  the  bill  is,  that  White, 
Taylor  &  White  were  takingan  unfair  advan- 
tage, and  abusing  their  legal  rights  under  the 
independent  covenants,  by  suing  for  the  first 
three  installments,  without  having  performed 
any  part  of  the  contract,  and  not  having  earned 
anything,  as  a  consideration  or  equivalent  for 
those  installments.  This  was  an  essential  and 
indispensable  allegation  in  the  bill,  without 
which  no  injunction  would  have  been  granted  ; 
the  prayer  for  an  injunction  would  have  con- 
tained no  equity,  if  the  bill  had  not  charged 
the  fact  that  White,  Taylor  <fe  White  had  not 
proceeded  in  the  execution  of  the  agreement 
pari  passu  with  the  stipulated  payments.  The 
answers  are,  therefore,  on  that  point,  strictly 
responsive  to  the  bill  ;  and  they  positively, 
explicitly  and  circumstantially  deny  that  alle- 
gation. The  respondents  confess  their  insolv- 
ency, but  swear  that  it  has  been  occasioned 
solely  by  the  appellant  himself,  in  refusing  to 
fulfill  that  contract.  These  answers  we  are 
bound  to  take  as  true,  in  respect  to  the  injunc- 
tion, in  this  stage  of  the  cause  ;  and  if  so.  the 
right  of  these  respondents  to  recover  $1,900, 
with  interest,  as  established  at  law,  seems  to 
me  to  be  perfectly  consonant  with  the  principles 
of  equity. 

Whether  the  respondents  will  be  entitled,  in 
any  form,  to  recover  damages  beyond  the 
installments  which  fell  due  under  the  contract, 
before  it  was  mutually  abandoned  by  the  par- 
ties, or  on  what  principles  any  ulterior  claims 
are  to  be  adjusted,  are  questions  not  before  us 
on  this  appeal. 

My  opinion  is,  that  the  decretal  order  for 
dissolving  the  injunction  ought  to  be  affirmed. 

CHILDS  and  HASCALL,  Senator*,  were  of  the 
same  opinion.  All  the  other  Senators  con- 
curred in  the  opinions  delivered  by  Mr.  Justice 
Spencer  and  Mr.  Justice  Yates,  that  the  de- 
cretal order  of  the  Cfutncellor  ought  to  be 
reversed.  It  was,  thereupon,  ordered,  ad- 
judged and  decreed  that  *the  order  [*373 
dissolving  the  injunction  be  reversed,  and  that 
the  injunction  be  continued  until  the  hearing, 
on  the  appellant's  confessing  judgment  in  the 
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suit  at  law,  with  leave  to  the  respondents  to 
enJ.er  up  the  same  :  and  that  proceedings  be 
had  in  the  Court  of  Chancery,  either  by  a 
reference  to  a  master,  or  an  issue  at  law,  to 
ascertain  the  damages,  if  any,  sustained  by  the 
respondents,  by  the  uon  execution  or  rescind- 
ing of  the  contract,  on  the  part  of  the  appellant, 
to  the  end  that  the  respondents  levy  those 
damages  only  on  execution  ;  and  it  is  further 
ordered,  &c.,  that  the  record  be  remitted,  &c. 

Decree  of  reversal. 

Reversing  — 2  Johns.  Ch.,  526. 

Cited  in— 5  Johns.  Ch.,  300;  43  Barb.,  38;  6  Duer, 
274 ;  10  Pet.,  211 ;  2  Cranch  C.  C.,  608;  3  Cranch  C.  C., 
879 ;  1  Bald..  495. 


JUSTIN   LYMAN    AND    ELIAS    LYMAN, 
Appellants, 

v. 

THE  UNITED  INS.  CO.  IN  THE  CITY  OF 
NEW  YORK,  Respondents. 

Marine  Insurance — Policy — Court  of  Chancery 
will  Not  Amend  on  Ground  of  Mistake,  With- 
out Clearest  Proof. 

The  Court  of  Chancery  will  not  interpose  to 
amend  a  written  instrument  (as  a  policy  of  insur- 
ance), on  the  ground  of  mistake,  without  the  clear- 
est and  most  satisfactory  proof  of  the  mistake,  and 
of  the  real  agreement  between  the  parties. 

Citations— 2  Johns.  Ch.,  585 ;  1  Atk..  544. 

A  PPEAL  from  the  Court  of  Chancery.  The 
!JL  plaintiffs  tiled  their  bill  for  the  purpose 
of  having  a  policy  of  insurance  corrected  and 
amended,  so  as  to  change  the  national  charac- 
ter of  the  vessel,  as  described  in  the  policy, 
from  an  American  to  a  Portuguese  brig. 

The  bill  stated,  in  substance,  that  the  appel- 
lants applied  to  the  respondents  for  insurance 
on  the  brig  Union,  as  a  Portuguese  vessel,  on 
a  voyage  from  N.  Y.  to  Oporto,  &c. ;  and  that 
the  respondents  agreed  to  insure  her  in  that 
character  ;  but  that  through  fraud  or  mistake, 
the  policy,  as  made  out  and  delivered  to  the 
appellants,  and  on  which  they  paid  the  pre- 
mium, describes  the  brig  as  an  American  ves- 
sel. 

The  answer  of  the  respondents  explicitly 
denied  that  there  was  any  fraud  or  mistake  ; 
and  insisted  that  the  written  contract  of  insur- 
ance, as  delivered  by  them  to  the  appellants, 
expresses  the  only  contract  or  agreement  ever 
made  between  the  parlies  on  that  subject. 

NOTE.—  Mixtake  in  written  instrument  —  When 
equity  will  grant  relief—  Satix/actory  evidence.  The 
general  doctrine  on  the  above  subject  is  well  stated 
by  Spencer,  Oh.  J.,  p.  376,  supra,  and  Platt,  J.,  p.  383. 
See,  also,  Gillespie  v.  Moon,  2  Johns.  Ch.,  595; 
Townsliend  v.  Stcingroom,  6  Ves.,  333;  Coale  v. 
Merryman,  al>Md.,3S2;  Miner  v.  Hess.,  47  III.,  170: 
Edmonds' Apt -eal,  5 J  Pa.  St.,  220;  Shattuck  v.  (Jay. 
45  Vt.,  87:  Tufts  v.  Lamed,  27  la.,  33»;  Hudson 
Iron  Co.  v.  Stockbridge  Iron  Co.,  107  Mass.,  290; 
Hill  v.  Hill,  10  Weekly  Dig.  (N.  Y.).  239. 

In  I  Story's  Eq.  Jur.  (12th  ed.  Brackets).  152,  sec. 
157.  it  is  said:  The  proof  must  be  such  as  will 
strike,  all  minds  alike  as  being  unquestionable,  and 
free  from  reasonable  doubt.  The  distinction  here 
attempted  to  be  defined  in  regard  to  the  measure 
of  proof,  is  much  the  same  whicli  exists  between 
civil  and  criminal  cases;  or  thut  distinction  which 
i<  expressed  bv  a  fair  preponderance  of  evidence, 
and  full  proof."  citing  Tucker  v.  Madden.  44  Me., 
20K;  Hileman  v.  Wright.  9  Ind.,  12«;  Linn  v.  Barkey, 
7  Ind..  69 :  Davidson  v.  Greer,  3  Sneed,  384 ;  Kuffner 
v.  McConnell,  17  111.,  212. 
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*It  was  proved  that  the  application  [*374 
for  insurance,  made  by  the  appellants,  was  in 
writing,  addressed  to  the  President  of  the  Com- 
pany, in  the  following  words  :  "  Sir  :  What 
will  be  the  premium  of  insurance  on  the  brig 
Union,  at  and  from  this  to  Oporto,  with  a 
cargo  of  corn  ;  at  and  from  Oporto  to  the 
Cape  de  Verd  Islands,  for  a  cargo  of  salt ;  and 
at  and  from  said  islands  to  her  pert  of  discharge 
in  the  U.  S.,  free  of  British  capture?  The 
said  brig  will  sail  under  a  Portuguese  royal 
passport.  What  return,  provided  the  risk 
ends  at  Oporto  ?  And,  also,  what  the  premium 
would  be  against  all  risks,  the  voyage  round  ? 
The  policy  to.Justin&  Elias  Lyman,  or  whom- 
soever it  may  concern.  A  valued  policy. 
Valued  five  thousand  dollars,  .'ustin  &  Elias 
Lyman.  New  York,  15th  of  February.  1813. 
N.  B.  The  brig  Union  lately  belonged  to  James 
Robinson."  On  the  order  or  application  for 
the  insurance,  the  President  or  agent  of  the 
Company  made  the  following  note  or  memo- 
randum :  "Free  from  embargo  risk  out.  5 
per  cent.  Clause  No.  2.  Account  of  them- 
selves, and  whom  else  it  may  concern. 

V  $5,000 
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It  appeared  that  according  to  the  usual 
course  of  business  in  the  office  of  the  Com- 
pany, the  President  and  assistant,  after  con- 
sidering the  application,  made  a  note  as  above 
stated,  and  delivered  it  to  the  Secretary  as  a 
memorandum  of  their  decision  upon  and  in 
answer  to  the  application.  Whether  this 
memorandum  or  note  was  shown  to  the 
respondents,  or  either  of  them,  or  in  what 
manner  the  answer  to  their  application  was 
made,  did  not  posiiively  appear  ;  but  John  I. 
Jones,  who  was  the  Secretary  of  the  Company, 
in  his  answer,  said  that  he  did  not  remember 
nor  believe  that  any  verbal  or  other  explana- 
tion, representation  or  communication  what- 
ever, accompanied  the  written  application  of 
the  respondents,  or  was  made  to  him,  until 
the  policy  was  perfccled  ;  that  the  application 
for  insurance  was  delivered  to  him,  and  he 
delivered  or  sent  it  into  the  office,  to  the  Presi- 
dent and  assistant,  to  which  an  answer  was 
*soon  afterwards,  or  the  same  day,  [*375 
returned,  to  be  communicated  to  the  respond- 
ents, and  which  was,  in  substance,  as  above 
stated;  that  he  understood  the  offer  as  pro- 
ceeding on  the  ground  of  the  vessel  being 
American,  and  without  regarding  her  foreign 
license  ;  that  on  the  same  day  hecommunicatt'd 
the  answer  to  th«  appellants,  who  agreed  to  the 
same,  and  the  policy  was  made  out  accord- 
ingly. The  answer  of  the  Secretary  was  cor- 
roborated by  the  testimony  of  Walter  T.  Jones, 
who  was  then  a  clerk  of  the  Company.  The 
Union  sailed  on  her  intended  voyage  a  few 
days  after,  and  then  the  appellants  sent  for 
the  policy,  and  discovered  what  they  said  was 
a  mistake,  and  applied  to  the  respondents  to 
have  it  rectified.  The  officers  of  the  Company 
insisted  that  there  was  no  mistake  ;  that  the 
policy  was  drawn  according  to  the  contract, 
and  refused  to  alter  it.  The  appellants  then 
asked  for  what  additional  premium  the  Com- 
pany would  alter  the  policy,  so  as  to  meet  the 
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views  of  the  assured,  in  striking  out  their 
names  as  owners,  and  covering:  the  brig  as  a 
Portugese  vessel  ?  The  respondents  demanded 
five  per  cent,  additional  premium  for  such 
alteration,  which  the  appellants  refused  to 
give. 

The  cause  having  been  brought  to  a  hearing, 
the  Chancellor,  on  Sept.  30,  1817,  pronounced 
his  decree,  dismissing  the  plaintiffs'  bill,  with- 
out costs.  For  the  reasons  of  the  Chancellor, 
see  S.  C.,  2  Johns.  Ch.,  630-634. 

The  cause  was  argued  by  Mr.  Woodward  for 
the  appellants,  and  by  Messrs.  8.  Jones,  Jr.,  and 
D.  B.  Oqden  for  the  respondents ;  but  the  dis- 
cussion related  principally  to  the  evidence  and 
facts  in  the  case. 

To  show  how  far  the  Court  of  Chancery 
will  go  in  amending  written  instruments  and 
policies  of  insurance,  the  counsel  for  the 
appellants  cited  1  Atk.,  547;  1  Ves.,  457; 
Bunbury,  283,  336  ;  Maxwell's  case,  1  Eq.  Cas. 
Abr.,  19,  sec.  4 ;  2  Ch.  Cas.,  180  ;  2  Atk.,  98  ; 
3  Atk.,  388  ;  Gilb.,  6  ;  Fitzg.,  213. 

The  counsel  for  the  respondents  cited  Qilles- 
pie  v.  Moon,  2  Johns.  Ch.,  585  ;  6  Ves.,  328  ; 
2  Cai.,  155. 

376*]  *SPENCER.  Ch.  J.  The  principles 
which  must  govern  this  case  are,  in  my  appre- 
hension, very  plain  and  simple.  The  appel- 
lants seek  to  have  a  policy  of  insurance 
-amended,  after  a  loss  has  happened,  on  the 
ground  of  a  mistake  in  the  policy  in  several  par- 
ticulars, but  principally  in  this,  that  the  brig 
insured  by  the  respondents  is  described  in  the 
policy  as  the  "  good  American  brig  called  the 
Union,"  when,  as  it  is  alleged,  it  was  the  inten- 
tion of  the  appellants,  and  must  have  been  so 
understood  by  the  respondents,  that  her  na- 
tional character  should  be  Portuguese. 

Before  I  examine  the  facts,  I  will  briefly 
advert  to  what  I  consider  to  be  the  law  as 
applicable  to  this  case.  It  cannot  be  necessary 
to  refer  to  cases  in  support  of  this  proposition: 
that  before  a  written  contract  can  be  amended 
or  altered,  on  the  pretense  of  mistake,  the 
proof  must  be  entirely  clear,  first  that  a  mis- 
take has  occurred ;  and,  second,  that  the 
amendment  sought  would  conform  the  con- 
tract to  the  intention  of  both  parties.  The 
proof  of  the  mistake  must  be  clear  and  deci- 
sive, for  the  written  contract  executed  by  the 
one  party,  and  accepted  by  the  other,  affords 
verjr  high  evidence  that  it  speaks  the  agree- 
ment and  intention  of  both  parties.  Parol 
communications  leading  to  a  contract,  consist- 
ing of  propositions  and  answers,  must  neces- 
sarily be  vague  and  uncertain  ;  and  we  are  to 
look  for  the  real  contract,  in  the  solemn  and 
consummated  act  of  the  parties,  the  final  and 
written  agreement  between  them.  I  admit 
that,  notwithstanding  the  agreement  is  testi- 
fied by  a  written  contract,  yet  if  it  can  be 
shown  to  the  entire  conviction  of  a  court  that 
fraud  or  mistake  has  intervened,  and  the 
•written  agreement  is  variant  from  the  actual 
contract,  in  either  of  these  cases,  it  is  com- 
petent to  a  court  of  equity  to  amend  the  agree- 
ment in  writing,  conformably  to  the  clear  and 
manifest  intention  of  the  parties.  And  upon 
this  point  I  adopt  the  opinion  delivered  by 
the  Chancellor,  in  Gillespie  v.  Moon,  2  Johns. 
Ch.,  585,  that  a  party  may  be  admitted  to  show 


by  parol  proof,  a  mistake,  as  well  as  fraud,  in 
the  execution  of  a  d<-ed  or  other  writing.  In 
most  cases,  it  will  be  almost  impossible  to 
overthrow  the  deed  by  proof  aliunde,  that 
there  is  a  mistake  ;  but  where  the  proof  docs 
establish  the  *fact  of  mistake,  a  court  [*I$77 
of  equity  will  reform  and  correct  the  contract. 
The  reasoning  and  the  authorities  cited  in 
the  case  of  Gillespie  v.  Moon,  present  the 
point,  and  establish  the  position  laid  down  by 
the  Chancellor,  in  a  manner  calculated  to  com- 
mand entire  assent;  and  that  case,  I  will  vent- 
ure to  say,  will  remain  as  a  landmark  for 
future  decisions  ;  the  reasoning  is  strong,  irre- 
sistible and  conclusive. 

It  is  not  enough,  in  cases  of  this  kind,  to 
show  the  sense  and  intention  of  one  of  the 
parties  to  the  contract ;  it  must  be  shown, 
incontrovertibly,  that  the  sense  and  intention 
of  the  other  party  concurred  in  it ;  in  other 
words,  it  must  be  proved  that  they  both  under- 
stood the  contract,  as  it  is  alleged  it  ought  to 
have  been,  and  as  in  fact  it  was,  but  for  the 
mistake.  It  would  be  the  height  of  injustice 
to  alter  a  contract,  on  the  ground  of  mistake, 
where  the  mistake  arises  from  misconception 
by  one  of  the  parties,  in  consequence  of  his 
imperfect  explanation  of  his  intentions.  To 
make  a  contract,  it  is  requisite  that  the  minds 
of  the  contracting  parties  agree  on  the  act  to 
be  done;  if  one  party  agrees  to  a  contract 
under  particular  modifications,  and  the  other 
party  agrees  to  it  under  different  modifications, 
it  is  evident  there  is  no  contract  between  them. 
If  it  be  clearly  shown  that  the  intention  of  one 
of  the  parties  is  mistaken  and  misrepresented 
by  the  written  contract,  that  cannot  avail, 
unless  it  further  be  shown  that  the  other  party 
agreed  to  it  in  the  same  way,  and  that  the 
intention  of  both  of  them  was,  by  mistake, 
misrepresented  by  the  written  contract.  There 
may  be  cases  in  which  the  mistake  is  rendered 
so  palpable,  that  the  denial  of  it  by  one  party 
would  not  be  entitled  to  credit.  The  question 
would  be,  how  it  oucht  to  have  been  under- 
stood, and  how  the  court  believe  it  must  have 
been  understood. 

I  confess  that  I  am  strongly  impressed  with 
the  belief  that  when  the  appellant*  applied 
to  the  respondents  for  insurance,  they  intended, 
by  the  representation  that  "the  said  brig  will 
sail  under  a  Portuguese  royal  passport,  "  that 
her  national  character  was  to  be  Portuguese. 
But  I  am  as  strongly  persuaded  that  the 
respondents  did  not  understand  the  represen- 
tation in  that  way.  but,  on  the  contrary,  that 
*they  believed  s'he  was  to  be  docu-  [*tt78 
mented  as  an  American  ship,  carrying  a  Por- 
tuguese passport,  as  an  innocent  disguise  of 
her  real  American  chnracter  ;  nnd  that,  conse- 
quently, the  appellants  have  failed  in  making 
out  the  fact  that  there  was  a  mutual  Viistake 
in  the  policy. 

It  is  to  be  observed  that  the  parlies  never 
held  any  communication,  excepting  by  writ- 
ing, preparatory  to  the  contract  of  insurance. 
The  appellants  made  their  written  applica- 
tion, through  the  Secretary  of  the  Company, 
and  the  answer  was  given  in  short  memoranda 
at  the  foot  of  the  application.  The  respond- 
ents, in  their  answer,  assert  that  they  under- 
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stood,  and  did  believe,  at  the  time  the  appel- 
lants' written  application  for  insurance  was 
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under  consideration,  and  when  the  terms  and 
conditions  of  insurance  were  settled  and  agreed 
upon,  that  the  appellants,  who  were  American 
citizens,  were  the  owners  of  the  brig,  or  were 
interested  in  her ;  that  she  was  an  American 
vessel,  and  duly  documented  as  such,  and  was 
so  to  continue  during  her  intended  voyage ; 
and  they  further  state  that  they  did  not  know, 
nor  were  they  informed,  nor  did  they  suppose, 
that  the  Portuguese  royal  passport,  mentioned 
in  the  written  application,  was  a  certificate  or 
document  constituting  or  evidencing  the  na- 
tional character  of  the  vessel ;  or  that  the  use 
thereof,  by  the  brig,  was  inconsistent  with  her 
character  or  obligations  as  an  American  ves 
sel.  The  policy  of  insurance  is  very  high 
evidence  that  the  respondents  really  entered 
into  the  contract  of  insurance  in  conformity 
with  their  understanding  of  the  representation, 
as  set  forth  in  their  answer. 

I  perceive  nothing  in  the  evidence  which  dis- 
proves the  facts  set  up  in  the  answer,  con- 
firmed as  they  are  by  the  policy  itself.  Before 
going  into  the  evidence,  let  us  attend  to  the 
history  of  this  transaction.  After  the  respond- 
ents had  given  their  answer  to  the  appellants' 
application,  the  Secretar}'  of  the  Board  com- 
municated it  to  the  appellants,  who  acceded  to 
the  terms  proposed  by  the  respondents,  and 
thereupon,  and  within  two  or  three  days,  a 
policy  was  made  out  in  legal  form,  and 
delivered  to  the  appellants. 

The  policy,  had  the  appellants  looked  at  it, 
would  have  shown  them  the  contract  into 
379*]  which  the  respondents  had  *entered. 
And  it  certainly  is  a  very  lame  excuse  that 
they  did  not  read  it  before  they  gave  their 
notes  to  secure  the  payment  of  the  premium. 
It  appears,  however,  that  after  the  vessel 
actually  sailed,  and  about  ten  days  after  the 
signing  of  the  policy,  one  of  the  appellants 
represented  to  the  President  and  assistant  of 
the  Company,  that  the  brig  had  the  protection 
of  Portuguese  papers,  and  asked  the  Presi- 
dent whether  or  not  the  Company  considered 
themselves  on  the  risk  ;  to  which  the  Presi- 
dent answered  that  the  vessel  being  insured  as 
an  American,  the  circumstance  of  having 
Portuguese  papers  might  prejudice  the  insur- 
ance. The  appellant,  J.  Lyman,  expressed  a 
wish  to  have  the  policy  so  altered  as  to  per- 
mit the  brig  to  sail  with  Portuguese  papers, 
and,  as  the  President  understood,  to  use  the 
Portuguese  flag  ;  which  proposition  was  de- 
clined. The  answer  states  that  the  appellants, 
subsequently,  applied  to  know  what  additional 
premium  would  be  asked,  under  the  then 
information,  to  insure  the  brig  as  sailing  with 
Portuguese  papers,  and  that  an  additional 
premium  of  five  per  cent,  was  demanded. 

I  mention  these  facts  to  show  that  the  appel- 
lants 1)5*1  early  information  of  the  true  state  of 
the  policy;  fhat  they  treated  in  relation  to  its 
alteration;  and  that  the  respondents,  before 
any  event  had  happened  to  induce  them  to 
take  the  ground  they  now  do,  and  from  the 
earliest  period,  considered  the  insurance  as 
upon  an  American  vessel. 

Does  the  memorandum  at  the  foot  of  the 
application  for  a  policy,  or  the  parol  evidence 
in  the  case,  show  that  the  respondents  under- 
stood the  contract  otherwise  ?  I  must  say  that 
they  do  not. 
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I  concur  in  the  opinion  of  the  Chancellor, 
that  this  note  is  far  too  vague  and  uncertain 
to  justify  any  correction  of  the  policy.  It 
would  not  be  intelligible  to  any  person  but  the 
officers  of  the  Company  ;  and  in  the  essential 
point,  whether  the  vessel  was  to  be  insured  as- 
an  American  ship,  it  is  altogether  silent ;  yet 
the  application,  with  the  note  at  the  foot  of  it, 
might  well  have  induced  the  respondents  to 
apprehend  that  they  were  asked  to  insure  an 
American  vessel.  The  appellants  were  known 
to  be  American  citizens,  and  were  believed  to- 
be  the  owners  of  the  brig,  or  interested  in 
*her;  she  was  known  to  the  respondents  [*38O 
to  be  an  American  vessel,  and  the  note  repre- 
sented her  to  have  lately  belonged  to  Jarne* 
Robinson,  an  American  citizen.  These  facts 
were  calculcated  to  induce  the  belief  that  she 
was  to  be  insured  as  such  ;  and  the  expression 
in  the  application  that  "  the  said  brig  will  sail 
under  a  Portuguese  royal  passport,"  might  be 
well  understood,  either  that  she  would  be  doc- 
umented as  a  Portuguese  vessel,  or  that  she 
would  sail  under  the  American  character,  and 
carry  the  Portuguese  passport,  as  a  cover  ;  for 
it  is  a  notorious  fact  that  it  is  not  only  an  in- 
nocent but  usual  device  to  carry  papers  calcu- 
lated to  deceive  one  of  the  belligerents,  and 
insure  greater  security  to  the  vessel  using  the 
cover.  At  all  events,  we  are  not  authorized 
to  say  that  the  respondents  did  understand  the 
terms  of  the  insurance  in  the  way  the  appel- 
lants probably  understood  them  ;  the  policy 
Itself — the  uncertainty  of  the  expression  in 
the  application — and  the  striking  fact  that  the 
respondents,  within  a  few  days  after  the 
policy  was  subscribed,  and  before  the  happen- 
ing of  any  occurrence  to  vary  the  risk,  ad- 
hered to  the  assertion  that  they  had  so  under- 
stood it,  and  demanded  an  additional  five  per 
cent,  to  alter  the  policy,  so  as  to  adapt  it  to  the 
appellants'  conception,  are  convincing  proofs 
that  the  respondents  never  understood  that  the 
vessel  was  to  be  documented  as  a  Portuguese 
vessel. 

The  appellants'  counsel  seemed-  to  place 
great  reliance  on  the  case  of  Motteux  v.  The 
Governor  and  Co.,  of  London  Ass.,  1  Atk., 
544.  The  point  determined  was,  that  if  a 
policy  of  assurance  differed  from  the  label,  it 
shall  be  made  agreeable  to  the  label.  The 
counsel,  to  take  the  benefit  of  this  case,  must 
show  that  the  note  at  the  foot  of  the  applica- 
tion is  of  the  nature  of  the  label  by  which  the 
policy  was  amended  in  that  case.  The  label 
there  was  precise  in  its  terms,  and  Lord  Hard- 
wicke  considered  it  as  a  memorandum  of  the 
agreement  in  which  the  material  parts  of  the 
policy  were  inserted,  the  master's  and  the 
ship's  name,  the  premium  and  the  voyage  ; 
and  it  contained  the  words  "  at  and  from," 
and  in  that  particular  the  policy,  by  mistake, 
differed  from  the  label.  It  moreover  appeared 
that  this  label,  thus  definite  in  the  material 
*point,  was  entered  in  the  books  of  the  [*381 
Company,  and  signed  by  the  owner  of  the 
ship  insured,  and  two  of  the  Directors.  There 
is  no  analogy  between  this  case  and  that ; 
there  the  agreement  was  full,  definite  and 
certain  ;  and  here,  in  the  very  point  in  dis- 
pute, the  note  is  loose,  vague,  uncertain  and 
susceptible  of  being  differently  understood  by 
different  men. 
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Let  us  briefly  look  to  the  parol  evidence. 
Mr.  Morton,  the  Secretary  of  the  Phoenix  Ins. 
Co.,  in  N.  Y.,  understood  an  application 
made  by  the  appellants  for  insurance  at  that 
office,  in  terms  similar  to  the  one  made  at  the 
respondents'  office,  thus :  that  the  vessel 
therein  intended  to  be  insured  was  an  Ameri- 
can vessel,  but  to  sail  under  a  Portuguese 
character,  and  so  the  Phoenix  Ins.  Co.  under- 
stood it ;  but  he  admits  that  the  appellants 
had  fully  explained  themselves  to  him  ;  and 
in  his  understanding,  when  it  wad  intended  to 
insure  an  American  vessel,  as  a  vessel  to  sail 
under  a  neutral  or  foreign  character,  it  was 
not  customary  to  give  any  national  character 
to  the  vessel,  but  merely  to  state  her  name  ; 
and  this  kind  of  insurance  was  general  at  that 
time  in  N.  Y.  Mr.  Thompson  states  that  he 
always  considered  a  Portuguese  royal  pass- 
port as  a  complete  register. 

These  opinions,  although  respectable,  by  no 
means  decide  that  the  respondents  understood 
the  proposition  made  by  the  appellants  in  the 
same  way  ;  and  independently  of  the  facts 
already'  mentioned  to  show  that  they  did  not, 
there  is  another  very  strong  fact.  The  Phoenix 
Company  demanded  fifteen  per  cent,  free  of 
British  cpature,  and  seven  and  a  half  per  cent. 
if  the  risk  ended  at  Oporto,  whilst,  as  I  under- 
stand it,  for  very  nearly  the  same  risk,  the 
respondents  demanded  only  five  per  cent.,  that 
is,  from  N.  Y.  to  Oporto,  with  the  insertion 
of  clause  No.  2.  which  was  a  warranty 
against  British  and  American  capture  and 
detention  ;  the  warranty  against  American 
capture  was  immaterial,  because  the  U.  S. 
were  at  peace  with  Portugal.  If,  then,  the 
rate  of  premium  is  uniform,  or  nearly  so,  in 
these  offices,  the  Phoenix  Company  and  the 
respondents  had  very  different  conceptions  of 
the  risk  to  be  assured. 

I  will  only  add  that  the  testimony  of  Walter 
38i2J  T.  Jones,  *who  was  clerk  of  the  Com- 
pany at  the  time  of  the  insurance,  strongly 
confirms  the  respondents'  answer  ;  he  states 
that  he  understood  the  brig  to  be  an  American 
vessel,  and  intended  to  have  been  insured  as 
such  ;  and  he  believes  the  President  and  assist- 
ant of  the  Company  so  understood  it  ;  and 
that  it  was  the  uniform  practice  of  the  respond- 
ents to  describe  the  vessels  they  insured  by 
their  national  character,  or  to  insert  their 
national  character  in  the  policy,  unless  it  was 
otherwise  specially  agreed  between  them  and 
the  insured.  That  the  policy  was  filled  up 
correctly  and  according  to  the  terms  upon 
which  the  Company  offered  to  insure  her,  as 
the  same  was  understood  by  him,  and  he 
believes  by  the  Company.  That  shortly  after 
this  insurance, several  applications  were  made, 
in  the  course  of  which  it  appeared  that  the 
paper,  called  a  Portuguese  royal  passport, was 
a  document  intended  to  represent  the  said 
brig  as  a  Portuguese  vessel,  which  (he  says) 
was  the  first  knowledge  or  suspicion  he  had 
that  such  was  the  nature  or  character  of  the 
said  document.  I  have  not  professed  to  give 
all  the  evidence  in  the  case,  for  it  leads  to  no 
safe  conclusion.  If  there  were  many  more 
witnesses  than  there  are,  who  would  testify 
that  by  a  Portuguese  royal  passport,  a  Portu- 
guese register  was  intended,  the  question 
reours,  how  did  the  respondents  understand 
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the  proposition  ?  I  must  say  that  I  consider  it 
a  mutual  misconception  of  a  fact ;  and  it  is 
impossible  to  amend  a  contract  on  the  ground 
of  mistake,  so  as  to  make  the  one  party  bound 
by  it,  when  he  never  assented  to  that  part  in 
which  the  alleged  mistake  consisted.  If  a 
party  will  speak  equivocally,  and  will  not 
look  to  the  agreement  itself,  to  find  out  how 
the  other  party  understood  him,  he  cannot 
complain. 

For  these  reasons,  in  my  judgment,  the 
decree  of  the  Court  of  Chancery  ought  to  be 
affirmed. 

PLATT,  J.  I  see  no  ground  to  impute  fraud 
to  either  of  the  parties. 

The  written  application  on  the  one  part, and 
the  proposition  of  the  Company  on  the  other 
part,  are  both  somewhat  ambiguous ;  and  the 
probable  solution  is,  that  for.  want  of  explan- 
ations on  both  sides,  there  has  been  mutual 
misapprehension  *and  mistake.  If  so,  [*383 
then  equity  will  vacate  and  annul  the  contract, 
but  will  not  make  anew  bargain,  by  imposing 
terms  on  which  the  minds  of  the  parties  never 
met. 

The  bill  is  not  framed  for  relief,  by  vacat- 
ing the  contract,  so  as  to  compel  the  respond- 
ents to  return  the  premium  merely.  The  sole 
object  of  the  bill  is  to  alter  the  terms  of  the 
policy,  so  as  to  enable  the  assured  to  recover, 
in  their  action  at  law,  as  for  a  total  loss,  under 
the  contract  of  insurance. 

It  is  clear,  from  all  the  authorities  on  this 
head  of  equity,  that  a  written  contract  cannot 
be  corrected  or  amended,  unless  the  mistake 
be  proved  in  the  most  certain  and  positive 
manner ;  that  is,  that  the  parties  mutually 
agreed  upon  and  intended  one  thing,  and  by 
accident  or  mistake  the  written  agreement  is 
made  to  express  another  and  a  different  thing. 
But  where,  as  in  this  case,  one  party  intended 
to  cover  the  risk  of  the  vessel  as  Portuguese, 
and  the  other  intended  to  insure  it  as  Ameri- 
can, it  is  very  evident,  that  unless  the  written 
policy  is  to' be  taken  as  the  contract,  there 
was  no  agreement  between  the  parties.  It 
was  optional  with  the  assured  to  affirm  the 
contract  as  expressed  in  the  policy,  after  they 
received  it,  or  to  have  rejected  it,  and  recov- 
ered back  the  premium,  on  the  ground  of 
mutual  mistake  or  misunderstanding,  as  to  the 
propositions  for  insurance.  Whether  the 
subsequent  conduct  of  the  appellants  had  been 
such  as  to  preclude  them  from  recovering 
back  the  premium,  even  if  the  policy  was 
founded  in  mutual  mistake,  is  a  question  not 
now  before  us. 

There  is  no  evidence  of  any  agreement 
between  these  parties,  different  from  that 
expressed  in  the  policy  ;  on  the  contrary,  the 
allegations  in  the  bill,  "on  that  point,  are  fully 
and  expressly  denied  in  the  answers  ;  and 
those  denials  are  strongly  fortified  by  the  tes- 
timony of  the  only  witness  who  was  present  at 
the  negotiation. 

My  opinion,  therefore,  is,  that  the  decree  of 
His  Honor,  the  CJiancellor,  ought  to  be  af- 
firmed. 

The  majority  of  the  court1  being  of  the  same 
opinion,  it  was  thereupon  ordered,  adjudged 

1.— For  affirming:,  33 ;  for  reversing-,  4. 
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384*]  and  decreed  that  *the  decree  of  the 
Colirt  of  Chancery  be  affirmed,  and  that  the 
appellants  pay  to  the  respondents  their  cost  in 
defending  this  appeal,  and  that  the  record  be 
remitted,  &c. 

Judgment  of  affirmance. 

Affirming— 2  Johns.  Ch.,  630. 

Cited  in-5  Johns.  Ch.,  361 ;  28  N.  Y.,  316  ;  33  N.  Y., 
680;  44  N.  Y..529;  4  Abb.  App.  Dec.,  67 ;  11  Hun, 
69:  13  Hun,  500;  20  Hun,  400;  29  Barb,  598;  45; 
Barb.,  480;  50  How.  Pr.,  300;  56  How.  Pr.,  503; 
1  Sweeny,  418;  3  Daly,  427;  2  Kan.,  383, 


HEMAN  KING,  Appellant, 

v. 

DANIEL  BALDWIN  AND  REM  ADRI- 
ANCE,  Executors,  AND  ELIZABETH 
BALDWIN,  Executrix  of  ELISHA  BALD- 
WIN, Deceased,  AND  CALEB  FOWLER, 
Respondents. 

1.  Court  of  Chancery — Practice — Jurisdiction, 
Having  Once  Attached,  Continues — Chancery 
will  Afford  Relief,  when,  Notwithstanding 
Trial  at  Law.  2.  Principal,  and  Surety — 
Creditor  to  Prosecute  Principal  on  Notice 
from  Surety — Rights  of  Surety  in  General — 
What  will  Discharge  Surely  ? 

The  Court  of  Chancery  once  having-  had  jurisdic- 
tion, will  retain  it,  though  the  original  ground  of 
jurisdiction,  the  inability  to  recover  at  law,  no 
longer  exists. 

If  there  be  a  doubt  whether  a  defense  be  available 
at  law,  and  there  is  no  doubt  of  the  jurisdiction  of 
a  court  of  equity,  and  the  defendant  at  law  omits  to 
make  his  defense  there,  or  if  he  sets  it  up,  and  it  is 
overruled,  on  the  ground  that  it  cannot  be  made  at 
law,  a  court  of  equity  may  afford  relief,  notwith- 
standing a  trial  at  law. 

As  where  a  defendant  to  a  suit  at  law,  being 
surety  for  his  co-defendant,  set  up  in  his  defense 
that  the  plaintiff, though  urged  bythe  surety  to  pros- 
ecute and  collect  the  money  from  the  principal 
debtor,  had  refused  to  do  so,  and  delayed  until  the 
principal  became  insolvent,  which  defense  was 
overruled,  the  surety  may,  notwithstanding,  seek 
relief  in  the  Court  of  Chancery,  on  the  same 
ground  as  that  set  up  by  him  at  law. 

Where  a  creditor  does  an  &qf,  injurious  to  the 
surety,  or  omits  to  do  an  act,  when  required  by  his  I 


surety,  which  his  duty  towards  the  surety  enjoins 
him  to  do,  and  the  omission  is  injurious  to  the 
surety,  the  latter  is  discharged,  and  may  set  up 
such  conduct  of  the  creditor  as  a  defense  to  a  suit 
against  him  at  law. 

A  surety,  when  the  debt  becomes  due,  may  come 
into  a  court  of  equity  to  compel  the  creditor  to  sue 
for  and  collect  his  debt  of  the  principal  debtor. 

Citations— 10  Johns.,  587 ;  13  Johns.,  174 ;  1  Madd. 
Ch.,  23;  3  Bro.  Ch.,  218;  9  Ves.,  464  ;  7  Ves.,  39  ;  1 
Atk.,  126:  1  Sch.  &  Lef.,  205;  7  Johns.,  332. 336:  Holt., 
84  ;  1  Poth.  Obi.,  262-267;  2  Ves.,  Jr.,  542;  2  Johns. 
Ch.,  554;  2  Kames'  Eq.,  367;  4  Johns..  337,  296;  7 
Johns.,  26  ;  4  T.  R.,  36,  37;  3  East,  258 ;  Doug.,  106  ;  1 
Johns.  Cas.,  492,  502 ;  5  Ves.,  734 ;  10  East,  34  ;  1  Bos. 
&  P.,  419 ;  4  Dessaus.,  604 ;  3  Yeates,  1(>0 ;  1  Gall.,  35 ; 
2  Cai.  Cas.  in  Er.,  30 ;  2  Bro.  Ch.,  570 ;  3  Atk.,  93. 

A  PPEAL  from  the  Court  of  Chancery.  The 
li-  defendant,  Fowler,  being  indebted  to  the 
testator,  Elisha  Baldwin,  on  October  1, 
1806,  executed,  together  with  the  plaintiff, 
as  his  security,  a  promissory  note  toE.  B.,  for 
the  sum  of  $332.89,  payable  on  demand,  with 
interest.  In  1811  Fowler  obtained  his  dis- 
charge under  the  Insolvent  Act.  It  appeared 
iu  evidence  that  in  1808, 1809  and  1810,  Fowler 
being  embarrassed  in  his  circumstances,  King 
called- on  E.  B.,  represented  his  approaching 
insolvency,  and  urged  him  to  collect  the  money 
of  F.,  which  E.  B.  refused  to  do  ;  -and  .one  of 
the  witnesses  stated  that  on  one  occasion  E.  B., 
in  answer  to  the  request  of  K.  to  call  on  F., 
said  "  that  he  was  not  afraid  but  that  he  should 
get  the  money  of  F. ;  that  he  was  an  honest 
man,  and  would  pay  him  ;  and  that  he  would 
not  trouble  him,  if  he  never  got  his  money." 
K.  and  F.  lived  on  adjoining  farms  in 
*Southeast,  in  Putnam  County,  about  [*385 
half  a  mile  from  each  other,  and  were  on 
very  friendly  and  intimate  terms.  E.  B.  lived 
about  six  miles  from  them.  Some  of  the  wit- 
nesses said  that  F.  delivered  K.  cattle  and 
cows,  as  a  security  against  the  demand  of  B., 
but  which  were  afterwards  returned  ;  but 
other  witnesses  said  that  the  cattle  were  driven 
on  to  the  farm  of  K.  to  avoid  an  execution. 
One  of  the  witnesses  also  said  that  he  had 
been  informed  and  believed  that  B.  had 
received  from  F.  a  premium  for  forbearance 
towards  F.  on  the  note  ;  but  this  testimony 


NOTE.— Principal  and  surety— Discharge  of  srirety— 
Notice  to  creditor  to  xue  principal—  What,  in  general, 
will  discharge  surety.  Consult  2  Daniels  on  Neg. 
lust's.,  p.320,  sec.  1302,et  sec/.,  2  Parsons  on  Contracts, 
22  ;  5  Waits  Actions  and  Defenses,  226,  et  xeq.;  Brandt 
on  Suretyship,  291,  sec.  206 ;  Bay  lies  on  Sureties  and 
Guarantors,  223,  301;  Note  to  King  v.  Baldwin,  2 
Hare  &  Wall.,  L.  C.,  252. 

It  may  be  premised  that  mere  indulgence  to  the 
principal  by  the  creditor  will  not  discharge  the 
surety.  Howard  v.  Finney,  32  La.  Ann.,  1305;  Wat- 
ertown  F.  Ins.  Co.  v.  Simmons,  131  Mass.,  85 :  Neal 
v.  Freeman,  85  N.  C.,  441 ;  Brooks  v.  Allen,  62  Ind., 
401 ;  Jerauld  v.  Trippet,  62  Ind.,  123 :  Allen  v.  Brown, 
124  Mass.,  77;  Thompson  v.  Robinson,  34  .Ark.,  44; 
Pharr  v.  McHugh,  32  La.  Ann.,  1280 ;  Powell  v.  Wa- 
ters, ante,  176,  note. 

The  distinctive  doctrine  of  the  above  case  of  King 
v.  Baldwin  is,  that  if  a  surety  requests  the  creditor 
to  proceed  immediately  to  collect  the  debt  of  the 
principal, who  is  then  solvent,  and  the  creditor  neg- 
lects so  to  do,  and  the  principal  afterwards  becomes 
insolvent,  the  surety  will  be  discharged.  In  this  it 
follows  Paine  v.  Packard,  13  Johns.,  174.  This  doc- 
trine was  not  adopted  in  this  State  without  strong 
opposition,  and  has  since  been  severely  criticised. 
Warner  v.  Beardsley,  8  Wend..  198 ;  Herrick  v.Borst, 
4  Hill,  656  :  Schroeppell  v.  Shaw.,  3  N.  Y.,  454.  But, 
though  the  courts  are  not  disposed  to  extend  the 
doctrine  (cases  last  cited  and  Huntv.  Purdy,  82  N. 
Y.,  490 ;  Wells  v.  Mann,  45  N.  Y.,  SW),  it  still  remains 
the  law  of  the  State.  Remsen  v.  Beekman,  25  N.Y., 
556 ;  Colgrove  v.  Tallman,  67  N.  Y.,  99 ;  Church  v. 
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Simmons.  83  N.  Y.,  264 ;  Toles  v.  Adee,  84  N.  Y.,  239. 
See  Marsh  v.  Dunckel,  25  Hun,  167. 

It  has  been  substantially  followed  in  Pennsylva- 
nia. Cope  v.  Smith,  8  S.  &  R.,  110 ;  Geddis  v.  Hawk, 
10  S.  &  R.,  33;  Thomas  v.  Mann,  28  Pa.  St.,  520; 
Wolleshlare  v.  Searles,  45  Pa.  St.,  45;  Conrad  v.  Foy, 
68  Pa.  St.,  381,  and  a  few  other  States- 

Very  clear  proof  of  the  request  to  sue,  however, 
is  required.  (Cases  last  cited.)  In  Strickler  v. 
Burkholder  (47  Pa.  St.,  476)  it  is  held  that  in  a  suit 
against  a  surety,  burden  is  on  the  plaintiff  to  show 
that  money  could  not  have  been  collected  of  the 
principal  had  suit  been  brought  at  time  of  notice. 
This  is  more  favorable  to  the  surety  than  are  the 
New  York  cases.  Herrick  v.  Borst,  Warner  v. 
Beardsley, Hunt  v.  Purdy  (above  cited),  and  Albany 
Dutch  Church  v.  Vedder,  14  Wend.,  170.  As  to  the 
character  of  the  notice  it  is  said  in  Hunt  v.  Purdy. 
per  Folger,  Ch.  J.,  notice  should  be  such  that  the 
creditor  can  know  that  he  is  called  upon  to  choose 
between  a  diligent  pursuit  of  the  principal  debtor 
or  a  reliance  upon  that  debtor  alone  for  ultimate 
satisfaction  of  the  debt.  See,  also.  Singer  v.  Trout- 
man.  49  Barb.,  182;  Demick  v.  Hubhard,  27  Hun. 
347;  Howe  Machine  Co.  v.  Farrington,  82  N.  Y., 

The  doctrine  of  Paine  v.  Packard  and  King  v. 
Baldwin  is  rejected  in  Massachusetts  (Frye  v. 
Barker  and  Jennings.  4  Pick.,H82;  Bellows  v  Lovoll, 
5  Pick.,  307),  in  New  Hampshire  (Davis  v.  Huggins 
and  Read,  3  N.  H.,  231),  in  Vermont  (Hogaboom  v. 
Herrick,  4  Vt.,  131 ;  Hickock  v.  Farmers'  and  Me- 
chanics' Bank  and  Cole,  35  Vt.,  476),  in  Virginia,  as 
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was  not  corroborated  by  other  evidence.  In 
June,  1812,  a  suit  was  commenced  in  the 
Supreme  Court,  by  E.  B.  against  K.  and  F. 
on  the  note.  The  attorney  directed  the  sher- 
iff not  to  arrest  F.,  because  he  had  been  dis- 
charged under  the  Insolvent  Act.  K.  pleaded 
the  general  issue,  and  gave  notice  under  the 
plea  of  the  facts  above  stated,  as  to  his  inform- 
ing E.  B.  of  the  failing  circumstances  of  F., 
and  requesting  him  to  sue  him  and  collect  the 
money,  as  he  was  then  able  to  pay,  and  that 
E.  B.  refused  to  do  so,  &c.  The  venue  having 
been  laid  in  Ulster  County,  the  cause  was  tried 
in  Nov.,  1812  ;  and  on  the  trial,  K.'s  counsel 
offered  to  give  in  evidence  the  facts  stated  in 
the  notice  subjoined  to  the  plea,  but  the  judge 
ruled  that  the  evidence  was  insufficient  to 
make  out  a  defense  Time  was  given  for 
the  counsel  of  K.  to  make  a  case,  on  which  to 
move  the  Supreme  Court  for  a  new  trial,  but 
no  step  was  taken  to  bring  the  matter  before 
the  court,  and  a  judgment  was,  in  May,  1813, 
entered  up  on  the  verdict  which  had  been 
found  for  the  plaintiff,  for  damages  and  costs, 
amounting  to  $532.37. 

On  July  1,  1813.  K.  filed  his  bill  in  chan- 
cery against  B.  and  F.,  stating  the  above  facts, 
and  praying  for  an  injunction,  which  was 
granted.  The  defendants  answered  ;  and 
after  the  proofs  were  taken,  the  cause  was 
brought  to  a  hearing,  and  the  Chancellor,  in 
Sept.,  1817,  pronounced  a  decree,  dismissing 
the  plaintiff's  bill  with  costs.  Fronv  this 
decree  the  plaintiff  appealed. 

For  the  reasons  for  the  decree,  see  2  Johns. 
Ch.,  554,  556-564. 

386*]  *Mr.  Burr,  for  the  appellant.  The 
defense,  or  the  ground  on  which  the  bill  is 
founded,  was  set  up  at  law  against  the  suit  on 
the.  note,  and  was  there  overruled.  It  was  not, 
therefore,  such  a  clear  defense  at  law,  as 
ought  to  preclude  the  party  from  having  relief 
in  equity.  (1  Atk.,  127.) 

The  question  is  not,  whether  mere  delay  in 
the  creditor,  in  not  suing  the  principal  debtor, 
will  discharge  the  surlety ;  but  whether  the 
surety  can,  by  any  means,  discharge  himself, 


by  urging  the  creditor  to  prosecute  the  princi- 
pal, who  refuses  to  do  so,  and  that  principal 
afterwards  becomes  insolvent.  There  can  be 
no  difficulty  as  to  the  principle  of  law.  (3 
Wh.,  156,  157,  note.)  The  only  reason  ever 
given  against  a  court  of  law  affording  relief, 
is  the  mode  of  proof.  Giving  time  to  the 
maker  of  a  note  will  discharge  the  indorser  ; 
and  there  is  no  reason  why  the  same  rule 
should  not  apply  to  one  who  signs  the  note  as 
surety.  (Brower  v.  Jones,  3  Johns. ,  230  ;  3 
Johns.  Cas.,  5.  259;  18  Ves.,  20;  13  Johns., 
174.) 

Mr.  D.  B.  Ogden,  contra.  The  case  of  Pain 
y.  Packard,  13  Johns.,  174,  shows  that  if  there 
is  a  good  defense  at  all  for  the  appellant 
against  the  note,  it  is  at  law,  and  therefore  the 
plaintiff  ought  not  to  have  relief  in  equity. 

But  a  suit  at  law  was  brought,  and  this 
defense  was  there  set  up,  and  overruled  as 
insufficient,  and  that  decision  was  acquiesced 
in  by  the  plaintiff.  He  cannot  again  avail  him- 
self of  the  same  defense  in  a  court  of  equity. 

And  independent  of  this  ground,  the  plaint- 
iff is  not  entitled  to  relief  on  the  merits  of  the 
case.  It  is  a  well-settled  principle  of  law 
that  mere  delay  on  the  part  of  the  creditor  to 
call  on  the  principal  for  payment,  will  not  dis- 
charge the  surety;  unless  such  delay  takes  place 
in  consequence  of  some  stipulation  or  agree- 
ment between  the  creditor  and  the  principal 
debtor,  varying  the  terms  of  the  original  con- 
tract to  which  the  surety  is  bound. 

The  answer  denies  that  the  appellant  ever 
did  request  B.  to  collect  the  money  due  on  the 
note  from  F.,  or  gave  him  notice  of  his 
approaching  insolvency.  There  is  but  one 
witness  who  deposes  to  that  fact.  But  even 
if  such  a  *request  was  proved,  it  ought  [*387 
not  to  discharge  the  appellant  ;  for  his  proper 
and  only  remedy  was  to  apply  to  the  Court  of 
Chancery,  to  compel  B.  to  collect  the  money 
of  F.,  in  which  court  such  terms  might  have 
been  imposed,  on  granting  relief,  as  equity 
would  require.  (2  Bro.  Ch.  Cas.,  580;  2  Ves., 
Jr.,  540  ;  3  Atk  ,  91  ;  6  Ves.  Jr.,  734  ;  1  Cook's 
Bank.  Law,  211  ;  10  East,  34.) 


common  law  (Croughton  v.  Duval,  3  Call,  60;  see, 
however,  Code  of  Virginia,  1873,  p.  993),  in  Wiscon- 
sin (Harris  v,  Newell,  42  Wis.,687),  in  Oregon  (Find- 
ley  v.  Hill,  8  Or.,  247)  and  some  other  States.  See 
Baton  v.  Waite,  66  Me.,  221 ;  Baker  v.  Kellogg,  29  O. 
St.,  663. 

The  point  does  not  seem  to  have  been  directly 
decided  in  the  U.  S.  Supreme  Court.  In  Dennis  v. 
Rider  (2  McL.,  450  Paine  v.  Packard  and  King  v. 
Baldwin  are  disapproved. 

Doctrine  similar  to  that  of  King  v.  Baldwin  has 
been  adopted  by  statute  in  some  states.  See  McCoy 
v.J^ockwood,  71  Ind.,  319:  Franklin  v.  Franklin,  71 
Ind..  573 :  Imming  v.  Fiedler,  8  111.  App.,  256  ;  Kein 
v.  Andrews,  59  Miss.,  39:  Vencil  v.  Hauler,  27  Kan., 
407,  as  well  as  State  statutes  in  question. 

Any  material  alteration  in  the  contract  between 
the  creditor  and  the  principal  without  the  consent 
of  the  surety  will  discharge  the  latter.  Walsh  v. 
Colquitt,  64  Ga.,  740;  Victor,  &c.,  Co.  v.Lang-ham, 
9  Biss.  C.  Ct.,  183:  Bailey  v.  Boyd,  75  Ind.,  125; 
Johnston  v.  May,  76  Ind.,  293 ;  Farnsworth  v.  Coots, 
46  Mich.,  117;  Berryman  v.  Mauker.  .T6  la.,  150; 
Paine  v.  Jones,  76  N.  V.,  274:  Bank  v.  Trauhe,  7  Mo. 
App.,  221;  Blakey  v.  Bush,  13  Bush  (Ky.),  197; 
Marsh  v.  Griffin,  42  la.,  403 ;  Sage  v.  Strong,  40  Wis.. 
575. 

Some  authorities  seem  to  indicate  that  any  such 
alteration  is  sufficient.  See  Miller  v.  Stewart.  9 
Wheat.,  680,  note,  Law.  ed.;  Grant  v.  Smith,  46  N.  Y., 
97.  cases  cited. 

Others  that  the  alteration  must  be  material.  Bank 
v.  McGinnis,  9  Mo.  App.,  578 ;  Howe  Machine  Co.  v. 
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Woolly,  50  la.,  549 ;  Cutter  v.  Richardson,  125  Mass., 
72;  Domestics.  M.Co.  v.  Webster,  47  la.,  357  ;  Mor- 
gan v.  Smith,  70  N.  Y.,  537. 

So  a  binding,  definite  agreement  by  the  creditor 
to  extend  the  time  of  performance  of  the  contract 
on  the  part  of  the  principal  without  assent  of  surety 
will  discharge  the  latter.  Charlotte  Bank  v.  Line- 
berger,  83  N.  C.,  454;  Carter  v.  Duncan.  84  N.  C.,676: 
King  v.  Haynes,  35  Ark,.  463:  Jester  v.  Sterling,  25 
Hun,  344;  Culvert  v.  Good,  95  Pa.  St.,  65:  Sayre  v. 
King,  17  W.  Va..  562;  Haskell  v.  Burdette.  .35  N.  J. 
Eq.,  31 :  Callaway  v.  Price,  32  Gratt.,  1 ;  Allison  v. 
Thomas,  29  La.  Ann.,  732 ;  Bank  v.  Leavitt,  65  Mo., 
562 ;  Ducker  v.  Rapp,  67  N.  Y..  464  :  American,  &c., 
Co.,  v.  Gurnee,  44  Wis.,  49;  Byers  v.  Hussey.  *  Col., 
515;  Hancock  v.  Wilson,  46  la..  352;  Hogshead  v. 
Williams,  55  Ind  ,145  ;  Wright  v.  Watts,  52  Miss.,  634 ; 
Myers  v.  First  ISTat.  Bank,  78  111.,  257;  Stewart  v. 
Parker,  55  Ga.,  656.  See,  also.  Van  Etten  v.  Troud- 
den.  67  Barb.,  342 :  White  v.  Summers,  57  Tenn.,154; 
Evans  v.  Raper,  74  N.  C.,  639 ;  Greely  v.  Daw.  2  Met., 
176;  Brooks  v.  Wright,  13  Allen,  72;  Hubly  v. 
Brown,  16  Johns.,  70,  note. 

That  a  usurious  agreement  for  extension  of  time 
will  not  release  surety,  see  Demick  v.  Hubbard,  27 
Hun.  347. 

Contra  Wild  v.  Howe,  74  Mo.,  551 :  Danforth  v. 
Semple,  73  111..  170:  Brown  v.  Prophit.  53  Miss.,  649. 
Regard  should  be  had  to  the  statutory  effect  of 
usury. 

See,  further,  as  to  consideration  for  exten- 
sion, Turner  v.  Williams,  73  Me.,  466;  Wilson  v. 
Powers.  130  Mass..  127 :  Kein  v.  Andrews,  59  Miss., 
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Again  ;  the  appellant  had  property  placed 
in  his  hands  by  F.  to  indemnify  him  against 
his  liability,  which  he  voluntarily  relin- 
quished. And  if,  by  requesting  B.  to  collect 
the  money  of  F.,  he"  had  acquired  any  right 
at  law,  that  right  was  waived  by  his  subse- 
quent acts  and  declarations. 

Mr.  Burr,  in  reply,  observed  that  there  were 
many  cases  in  which,  though  the  party  might 
set  up  the  ground  of  relief  as  matter  of 
defense  at  law,  yet  he  might  avail  himself  of 
it  in  a  court  of  equity  ;  as  in  the  case  of  a  lost 
bond.  There  may  be  concurrent  remedies. 

SPENCER,  Ch.  J.  The  following  facts  I 
consider  sufficiently  proved  and  established. 
That  the  appellant  signed  the  note  as  surety 
with  Fowler  to  Baldwin  ;  that  in  1808  and 
1810  the  appellant  applied  to  Baldwin,  repre- 
senting the  approaching  insolvency  of  Fowler, 
and  earnestly  urged  him  to  prosecute  Fowler 
and  collect  the  note  ;  that  Baldwin  peremp- 
torily refused  to  do  so,  declaring  he  would  not 
trouble  Fowler,  if  he  never  got  his  money. 

That,  prior  to  the  month  of  June,  1812, 
Fowler  was  discharged  from  his  debts  under 
the  Insolvent  Act,  and  in  the  month  of  June, 
1812,  the  note  given  by  the  appellant  and 
Fowler  was  put  in  suit.  The  evidence  renders 
it  reasonably  certain  that  had  Baldwin  prosecu- 
ted the  note  when  he  was  required  to  do  so,  the 
money  might  have  been  collected  of  Fowler. 

The  appellant  was  alone  arrested,  and  the 
cause  was  tried  at  a  Circuit  Court  in  Nov., 
1812.  and  a  verdict  was  obtained  against  the 
appellant  for  the  principal  and  interest  of  the 
note,  upon  which  a  judgment  was  entered  up, 
and  an  execution  issued.  On  the  trial,  the 
appellant  offered  proof  of  the  facts  that  he 
388*J  gave  the  note  as  surety  and  *that  the 
plaintiff  at  law  had  been  required  to  sue 
Fowler,  which  he  had  refused  to  do,  and  that 
if  he  had  sued  him  as  required,  the  note  might 
have  been  collected  of  him  ;  this  proof  was 
overruled,  and  no  motion  was  subsequently 
made  for  a  new  trial. 


Two  questions  have  been  argued  :  1. 
Whether  the  appellant  is  not  precluded  from 
his  rights  in  equity,  in  consequence  of  the 
proceedings  in  the  Supreme  Court,  and  his 
acquiescence  in  the  decision  at  law.  2. 
Whether  the  facts  of  the  case,  if  the  appellant 
is  not  thus  precluded,  entitled  the  appellant  to 
relief  in  equity. 

I  do  not  understand  the  Chancellor  to  have 
expressed  a  decided  opinion  that  the  appellant 
is  concluded  from  asserting  his  rights  in  a 
court  of  equity,  from  the  fact  of  his  having 
been  prevented,  by  a  decision  at  the  Circuit, 
from  going  into  his  evidence.  The  only 
remark  upon  that  point  is,  "that,  perhaps.it 
would  be  sufficient  to  rest  the  objection  to  the 
plaintiff's  claim  here,  on  the  trial  and  recovery 
at  law  ;"  he  proceeds  to  show  that  the  defense 
was  equally  cognizable  at  law  and  in  equity, 
but  there  is  no  express  decision  on  that  point. 

I  consider  it  an  established  principle  that 
where  a  court  of  equity  once  had  jurisdiction, 
it  will  insist  on  retaining  it.  though  the  original 
ground  of  jurisdiction",  the  inability  of  the 
party  to  recover  at  law,  no  longer  exists.  (1 
Madd.  Ch.,  23.)  In  Atkinson,  v.  Leonard,  3 
Bro.  Ch.,  218,  Lord  Thurlow  said  "  it  did  not 
follow,  because  a  court  of  law  will  give  relief, 
that  this  court  loses  the  concurrent  jurisdic- 
tion it  has  always  had  ;  and  till  the  law  is 
clear  on  the  subject,  the  court  would  not  do 
justice  in  refusing  to  entertain  the  jurisdic- 
tion." To  the  same  effect  are  9  Ves.,  464,  and 
7  Ves.,  19.  In  Bellow  v.  Muhell,  1  Atk.,  126, 
Lord  Hardwicke  overruled  an  objection  like 
the  one  made  here;  the  plaintiff  had  been  sued 
at  law,  and  upon  the  trial,  insisted  to  have  a 
sum  of  money  allowed  him,  and  because  it 
was  not  allowed,  he  filed  his  bill  inequity,  and 
His  Lordship  entertained  the  bill,  because  it  was 
matter  of  contract  and  account,  and  because 
he  considered  the  party  justly  entitled  to  it. 

I  cannot  view  the  appellant's  bill  as  foutided 
on  a  matter  *which  is  res  jtidicata.  Sup-  [*389 
pose  a  matter  of  set-off  be  offered  on  a  trial  at 
law,  and  overruled,  and  the  party  acquiesced, 


39 ;  Grossman  v.  Wohlleben,  90  111.,  537 ;  Howell  v. 
Sevier,  1  Lea.  (Tcnn.),  678;  Vason  v.  Beall,  58  Ga., 
500 :  Semple  v.  Atkinson,  64  Mo.,  504 ;  Veazie  v.  Carr, 
3  Allen,  14. 

The  surety  will  not  be  released,  however,  it,  in  the 
agreement  extending  time,  the  creditor,  expressly 
reserve  his  rights  against  the  surety.  Stirewalt  v. 
Martin,  84  N.  C.,  4 :  Bank  v.  Bigler,  83  N.  Y.,  51.  See 
Sohier  v.  Loring,  6  Gush.,  544.  So  in  an  agreement 
of  alteration,  Morgan  v.  Smith,  70  N.  Y.,  637.  See 
Poster  v.  Green,  6  Allen,  442 ;  Brown  v.  Marquand, 
ante,  58,  note. 

Release  of  security  held  by  the  creditor  against 
the  principal  will  discharge  the  surety  pro  tanto. 
Nelson  v.  Munch,  28  Minn.,  314 ;  Kirkpatrick  v. 
Ho wk,  80  111.,  122 ;  Clopton  v.  Spratt,  52  Miss.,  251: 
Moore  v.  Gray,  26  Ohio  St.,  525 ;  Guild  v.  Butler,  127 
Mass.,  386 ;  Baker  v.  Briggs,  8  Pick.,  122 ;  Pitts  v. 
Congdon,  2  N.  Y.,  352.  See  Jones  v.  Hawkins,  60  Ga., 
52 ;  Hall  v.  Hoxey,  84  111.,  616. 

So  if  the  creditor  deprives  the  surety  of  any  right 
which  he  would  have  had  against  the  surety.or  does 
any  act  injurious  to  him  or  inconsistent  with  his 
legal  rights,  the  surety  will  be  discharged.  1  Story 
Eq.  Jur..  319,  sec.  325;  White  v.  Life  Ass.  Am.,  63  Ala., 
419 ;  Hubbard  v.  Pace,  34  Ark.,  80 ;  Stevens  v.  Mo- 
nongahela  Bank,  88  Pa.  St.,  157 :  Renick  v.  Luding- 
ton,  14  W.  Va.,  367 ;  Roseborough  v.  McAliley,  10 
S.  C.,  235 :  Bullard  v.  Leadbetter,  59  Ga.,  109 ;  Car- 
penter v.  King,  9  Met.,  511.  See  Clark  v.  Sickler, 
64  N.  Y.,  231 ;  Board  of  Supervisors  v.  Otis,  62  N.  Y., 
88. 

Release  of  one  co-surety  as  a  release  of  all.  See 
Smith  v.  State,  46  Md.,  617. 
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That  sureties  on  the  bond  of  a  public  officer  are  not 
discharged  by  laches  of  other  officials,  see  People  v. 
Jansen,  7  Johns.,  332,  note :  Johnson  County  v. 
Gilkeson,  70  Mo.,  645.  See,  however,  Prairie  v.  Jen- 
kins. 75  N.  C.,  515. 

On  the  question  whether  or  not  the  surety  will  be 
released  by  the  acts  or  defaults  of  the  creditor,  when 
no  actual  injury  resulted  to  him.  see  Saline  County 
v.  Buie,  65  Mo.,  63:  Smith  v.  State,  46  Md.,  617;  Brown 
v.  Marquand,  ante,  58,  note. 

Rights  of  surety  to  subrogation,  see  N.  Y.  State 
Bank  v.  Fletcher,  5  Wend.,  85 ;  Edson  v.  Dillaye,  17 
N.  Y.,  158  ;  Hayes  v.  Ward,  4  Johns.  Ch.,  123. 

Remedies  of  surety  against  co-surety,  see  Warner 
v.  Morrison,  3  Allen,  566 :  Harris  v.  Brooks,  21  Pick., 
195:  Kelly  v.  Page,  7  Gray,  213;  Sheehan  v.  Taft, 
110  Mass.,  331 ;  Norton  v.  Coons,  6  N,  Y.,  33:  3  Den., 
130;  Harris  v.  Warner,  13  Wend.,  400. 

See,  generally,  Waggoner  v.  Walrath,  24  Hun,  443; 
Gay  v.  Blanchard.  32  La.  Ann.,  497;  Dare  v.  Hall,  70 
Ind.,  545 ;  Miller  v.  Hatch,  72  Me.,  481 ;  Austin  v. 
Belknap,  54  Vt.,  495 ;  Sayre  v.  King,  17  W.  Va.,  562; 
Cartmell  vt  Newton  79  Ind.,  1 :  Wendling  v.  Taylor, 
57  la.,  354 ;  Kaler  v.  Hise,  79  Ind.,  301 ;  Home  Ins. 
Co.  v.  Holway,  55  la.,  571 ;  Miller  v.  Knight,  7  Bax- 
ter, 127;  Western  BTd'g  Ass.  v.  Fitzmaurice,  7  Mo. 
App..  283;  Jackson  v.  Patrick,  10  S.  C.,  197;  Clopton 
v.  Spratt,  52  Miss.,  251 ;  Anthony  v.  Capel,  53  Miss., 
350  ;  Kincaid  v.  Yates,  63  Mo.,  45 ;  Kleinhaus  v.  Gen- 
erous, 25  O.  St.,  667 ;  Walsh  v.  Bailie,  10  Johns.,  180, 
note;  Ludlow  v.  Simond,  2  Cai.  Cas.,  1,  note;  Text 
books  first  above  cited  to  which  reference  may  be 
had  for  fuller  citations  of  authorities  prior  to  last 
few  years, 
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would  that  have  been  a  bar  to  a  suit  ?  Cer- 
tainly not ;  for  as  the  matter  was  never  passed 
upon  by  the  jury,  it  never  was  a  subject  of 
trial  ;  it  was  not  the  appellant's  fault  that  the 
evidence  was  not  received,  and  it  would  be 
unjust  that  he  should  suffer.  If  it  had  been  a 
clear  case  of  a  defense  at  law,  the  objection 
would  have  force  ;  but  until  the  case  of  Pain 
v.Packard,  the  principle  had  not  been  distinctly 
settled  in  the  Supreme  Court ;  and  beyond  all 
doubt,  if  the  appellant  was  entitled  to  relief, 
the  relief  in  similar  cases,  in  the  English 
courts,  had  been  usually  afforded  in  equity.  I 
entirely  subscribe  to  the  opinion  of  Lord 
Redesdale  (Batetnan  v.  W'Moe,  1  Sch.  &  L., 
205),  that  on  a  bill,  in  the  nature  of  a  bill  for 
-a  new  trial,  after  a  trial  at  law,  and  where  the 
subject  was  passed  upon  and  decided  on  its 
merits,  though  the  decision  was  wrong,  a  court 
of  equity  will  not  give  relief.  I  go  further, 
and  hold  that  if  the  matter  was  strictly  of  legal 
jurisdiction,  and  the  nature  of  the  case  required 
the  defendant  at  law  to  make  his  defense,  as 
in  the  case  of  a  direct  payment  upon  a  bond 
or  note,  in  such  cases  a  court  of  equity  will 
not  aid  the  negligence  of  the  party.  But  if  it 
be  doubtful  whether  a  court  of  law  can  take 
cognizance  of  the  defense,  and  there  exists  no 
doubt  of  the  jurisdiction  of  a  court  of  equity, 
and  if,  in  such  a  case,  a  defendant  at  law, 
under  the  influence  of  such  doubt,  omits  to 
make  his  defense,  or  if  he  bring  it  forward  and 
it  be  overruled,  under  the  idea  that  it  is  not  a 
defense  at  law,  it  is  not  granting  a  new  trial 
for  a  court  of  equity  to  afford  relief,  notwith- 
standing the  trial  at  law.  In  the  case  of  Bate- 
man,  v.  Wittoe,  Lord  Redesdale  said,  "there 
may  be  cases  cognizable  at  law,  and  also  in 
equity,  and  of  which  cognizance  cannot  be 
effectually  taken  at  law,  and  therefore  equity 
does  sometimes  interfere  ;  as  in  cases  of  com- 
plicated accounts,  where  the  party  has  not 
made  defense,  because  it  was  impossible  for 
him  to  do  it  effectually  at  law."  But  the  case 
of  Rathbone  v.  Warren,  10  Johns.,  587,  is 
expressly  in  point. 

The  Supreme  Court  have,  undoubtedly, 
•decided  the  principal  question  in  this  cause, 
39O*]  in  the  case  of  Pain  v.  Packard,  *13 
Johns.,  174.  that  if  the  payee  of  a  note  is 
required  by  the  surety  to  proceed,  without 
delay,  to  collect  the  money  of  the  principal, 
who  is  then  solvent,  and  if  the  payee  neglects 
to  proceed  against  the  principal  until  he  be- 
comes insolvent,  the  surety  may  plead  these 
facts  at  law,  ;  and  if  they  are  established,  he 
will  be  exonerated.  The  Chancellor,  aware  of 
this  decision,  has  dissented  from  it,  with  a 
liberality  and  respect  calculated  to  induce  a 
re-examination  of  the  doctrine  with  the  same 
liberal  feelings.  It  is  true  that  the  case  of 
Pain  v.  Packard  was  decided  without  argu- 
ment at  the  bar  ;  but  it  is  equally  true  that  it 
received  a  very  critical  and  deliberate  examina- 
tion by  the  court. 

It  will  be  observed  that  in  the  cases  of  the 
People  v.  Jansen  and  Pain  v.  Packard,  the 
Supreme  Court  referred  to  the  case  of  Tall 
madge  v.  Brush,  and  admitted  the  authority 
of  that  case,  that  mere  delay  by  the  creditor  in 
suing  the  principal  would  not  discharge  the 
surety  :  and  the  principle  adopted  in  Pain  v. 
Packard  was  this — that  where  the  creditor  did 
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an  act  injurious  to  the  surety,  or  omitted  to  do 
an  act  when  required,  which  equity  and  his 
duty  to  the  surely  enjoined  it  upon  him  to  do, 
and  which  omission  was  injurious  to  the 
surety,  in  either  of  these  cases,  the  surety 
would  be  discharged. 

The  Chancellor  expressly  recognizes  the 
principle  in  equity,  and  which  is  supported 
by  a  strong  current  of  authorities,  that  the 
surety  has  a  right  to  apply  to  a  court  of  equity, 
at  any  time  after  the  debt  is  due,  to  coerce  the 
creditor  to  bring  his.action  to  collect  the  debt 
of  the  principal.  Without  referring  to  any 
other  authority,  the  case  of  Rathbone  v.  War- 
ren, decided  in  this  court,  with  entire  unan- 
imity, establishes  the  principle  that  if  the 
creditor  does  any  act  impairing  the  riirhts  of 
a  surety,  or  varies  the  terms  of  the  obligation, 
or  enlarges  the  time  of  performance,  without 
consulting  the  surety,  the  latter  will  be  dis- 
charged. 

The  only  point  on  which  the  Chancellor  and 
the  Supreme  Court  differ,  is  this :  the  Chan- 
cellor maintains  that  the  surety  has  no  right,  by 
an  act  inpais,  to  require  the  creditor  to  coerce 
the  principal  by  suit  to  pay  the  debt,  but  that 
he  must  apply  to  a  court  of  equity,  which  will 
lend  its  *aid  for  that  purpose  ;  whilst  [*ij»Ul 
in  the  case  decided  in  the  Supreme  Court,  it  is 
held  that  the  creditor  is  bound  to  prosecute  the 
principal  at  the  request  of  the  surety,  and  if 
he  fail  to  do  so,  and  the  principal  become  in- 
solvent afterwards,  so  that  the  debt  is  lost,  as 
against  him,  the  surety  will  be  discharged. 

The  Chancellor  considers  it  unnecessary  and 
inexpedient  to  introduce  what  he  considers  a 
new  principle  of  action  between  the  creditor 
and  surety  ;  he  apprehends  that  it  will  open  a 
litigious  inquiry  as  to  the  certainty  and  effi- 
ciency of  the  notice,  and  that  such  a  weapon, 
put  into  the  hands  of  a  surety,  affords  a  tempta- 
tion to  vexation  and  fraud. 

The  principle  adopted  by  this  court,  in 
Rathbone  v.  Warren,  that  a  surety  will  be  dis- 
charged, if  a  new  agreement  be  entered  into 
between  the  creditor  and  the  principal  debtor, 
varying  or  enlarging  the  time  of  the  perform- 
ance of  a  contract,  although  amply  supported 
by  cases  decided  in  the  English  courts,  is  of 
modern  growth,  even  in  a  court  of  equity. 
And  it  is  well  settled  now,  that  this  defense 
may  be  set  up  at  law.  Gibbs,  Ch.  J.,  says,  in 
Orme  v.  Young,  that  the  principle  is  borrowed 
from  a  court  of  equity.  Our  system  of  juris- 
prudence is  in  a  constant  progress  of  improve- 
ment, and  some  of  the  most  valuable  principles 
have  sprung  up  and  attained  their  perfection 
within  the  recollection  of  many  members  of 
the  bar.  Many  cases  might  be  mentioned,  but 
I  will  only  refer  to  that  just  and  salutary  rule, 
that  a  court  of  law  will  take  notice  of  and 
protect  the  rights  of  an  assignee  of  a  chose  in 
action.  I  have  witnessed  the  rise,  progress 
and  establishment  of  that  wholesome  and 
equitable  principle.  This  too,  was  borrowed 
from  a  court  of  equity.  The  soil  into  which 
it  has  been  transplanted  is  congenial  to  its 
nature  and  its  perfection  ;  it  has  saved  much 
litigation  and  enormous  costs. 

I  do  not,  then,  perceive  any  solid  objection 
to  a  court  of  law  taking  cognizance  of  the 
matters  forming  the  grounds  of  the  appellant's 
relief,  because  in  such  cases  courts  of  equity 
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have  also  jurisdiction.  Much  less  do  I  per 
ceiw  the  necessity  of  applying  to  a  court  of 
equity  to  compel  a  creditor  to  do  what  equity 
and  good  conscience  requires  of  him.  Courts 
of  equity,  when  they  interpose  to  compel  a 
3J)i2*j  'creditor,  at  the  instance  of  a  surety, 
to  sue  the  principal  debtor,  undoubtedly  pro- 
ceed on  the  sound  and  just  principle  that  it  is 
the  duty  of  the  creditor  to  obtain  payment,  in 
the  first  instance,  of  the  principal  debtor,  and 
not  of  the  man  who  is  a  mere  surety  that  the 
principal  shall  pay  the  debt.  The  doctrine  is, 
that  it  is  inequitable  and  unjust  for  the  cred- 
itor, by  delaying  to  sue,  to  expose  the  surety  to 
the  hazards  arising  from  a  prolongation  of 
the  credit,  and  that  the  surety  has  an  equity 
sufficient  to  invoke  the  interposition  of  the 
powers  of  a  Court  of  Chancery  for  his  protec- 
tion. In  every  such  case,  a  court  of  equity 
proceeds  on  a  pre-existing  equitable  obliga- 
tion binding  on  the  conscience  of  the  creditor, 
to  exert  himself  to  obtain  payment  of  the  debt 
from  the  principal,  who  is  regarded  as  the  real 
debtor,  and  who  ought  to  be  coerced  to  pay  the 
debt;  and  it  must  be  the  natural  and  necessary 
consequence,  that  if  the  creditor,  after  an 
order  or  decree  that  he  shall  proceed  at  law  to 
collect  the  debt  of  the  principal,  omits  to  do 
so,  and  thereafter  the  principal  becomes  in- 
solvent, that  the  surety  will  be  discharged. 

If  this  duty  exists,  and  does  bind  the  con- 
science of  the  creditor,  I  cannot  conceive  why 
it  may  not  be  brought  into  exercise,  by  an  act 
in  pats,  and  without  the  interposition  of  a 
court  of  equity.  Upon  an  application  to  that 
court  by  the  surety,  if  the  facts  were  conceded, 
an  order  or  decree  that  the  creditor  should 
prosecute  the  principal  debtor,  would  be  a 
matter  of  course  ;  the  decree  would  operate  as 
a  mere  declaration  of  the  duty  of  the  creditor, 
and  unless  his  conscience  was  dead  to  a  sense 
of  moral  duty,  it  would  not  stand  in  need  of 
such  an  admonition.  If  we  are  at  liberty,  as 
I  think  we  are,  to  regard  the  consequences  of 
the  contrary  doctrine,  that  the  surety  must 
either  pay  the  debt  himself,  or  resort  to  a 
court  of  equily  to  coerce  the  creditor  to  pro- 
ceed at  law  against  the  principal,  we  shall  find 
abundant  cause  to  adopt  the  principle  of  the 
decision  in  Pain  v.  Packard.  The  delay  and 
expense  are  serious  evils  ;  the  debt  itself  may, 
and  undoubtedly  will,  in  many  cases,  be  jeop- 
ardi/ed  and  lost,  as  regards  the  principal,  and 
the  surety  will  be  exposed  to  the  final  pay- 
ment, with  a  vast  accumulation  of  costs. 
3J)«'{*]  *The  principal  objection  to  the  decis- 
ion in  Pain  v.  Packard  is,  "that  it  will  open  a 
litigious  inquiry  as  to  the  certainty  and  effi- 
ciency of  the  notice."  This  objection  lies 
with  equal  force  to  all  actsinpais;  such  as  a 
demand  of  the  goods  in  an  action  of  trover,  a 
demand  of  the  maker  of  a  note,  and  notice  of 
the  non-payment  to  the  indorser,  due  demand 
and  notice  of  non-payment  to  the  guarantee  ; 
so  in  a  great  variety  of  other  cases,  the  respon- 
sibilities of  parties  depend  on  acts  in  pain; 
and  I  cannot  perceive  any  ground  for  alarm 
01  apprehension,  as  to  the  mode  of  proof, 
unless  we  are  prepared  to  distrust  parol  evi- 
dence in  all  cases. 

The  Chancellor  refers  to  the  civil  law,  in 
support  of  his  opinion.  It  appears  that  Jus- 
tinian altered  the  civil  law,  and  gave  to  the 
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surety  an  exception  of  discussion,  by  which 
he  might  require  the  creditor  to  proceed,  in 
the  first  instance,  against  the  principal  ;  but  if 
the  creditor  does  not  proceed  against  the  sure- 
ties before  he  has  proceeded  against  the  prin- 
cipal, he  cannot  be  obliged  to  proceed  against 
the  principal  until  he  thinks  proper  ;  and  his 
forbearing  to  proceed  against  him,  does  not 
eventually  destroy  his  right  of  proceeding 
against  the  surety,  however  great  the  delay 
has  been.  (1  Poth.  on  Oblig.,  by  Evans,  pp. 
262-266,  267.)  The  civil  law  is  evidently  de- 
fective in  not  affording  any  process  which 
should  coerce  the  creditor  to  proceed  against 
the  principal,  and  the  superiority  of  the 
English  law  is  striking  and  manifest,  in  this 
respect. 

My  opinion  rests  on  these  principles — that 
.the  creditor  is  under  an  equitable  obligation, 
and  such  is  the  essence  of  the  contract,  to- 
obtain  payment  from  the  principal  debtor,  and 
not  from  the  surety,  unless  the  principal  is 
unable  to  pay  the  debt ;  that  if  the  creditor 
unjustly  and  improperly  collude  with  the 
principal,  to  throw  the  debt  on  the  surety,  or 
after  a  full  and  explicit  request  by  the  surety, 
to  proceed  at  law  to  recover  the  debt  of  the 
principal,  the  creditor,  from  any  improper 
motives,  refuses  and  neglects  to  do  so,  and  by 
such  refusal  and  neglect,  the  means  of -recov- 
ering the  debt  of  the  principal  are  lost,  that 
then  the  surety  is  exonerated.  This  has  been 
treated  as  a  novel  and  alarming  doctrine  ;  but, 
in  *my  apprehension,  it  cannot  alarm  [*3O4 
an  honest  or  conscientious  creditor  ;  for  where 
is  the  man  who  will  boldly  avow  the  unjust 
and  immoral  principle,  that  after  his  debt  has; 
become  due,  and  after  he  has  been  solicited  by 
the  surety  to  proceed  and  collect  it,  by  prose- 
cuting both  principal  and  surety,  he  will 
abstain  from  suing,  with  a  view  of  favoring 
the  principal,  and  throwing  the  eventual  loss 
on  an  innocent  man,  who,  from  motives  of 
friendship  or  humanity,  has  become  a  surety. 

There  is  but  a  minute  shade  of  difference 
between  the*  opinion  expressed  by  the  Chan- 
cellor, and  that  of  the  Supreme  Court  in  Pain 
v.  Packard;  and  it  is  simply  this  :  the  Chan- 
cellor holds  that  a  court  of  equity  must  first  be 
appealed  to,  to  compel  the  creditor  to  sue  at 
law,  whereas  the  Supreme  Court  maintain,, 
that  he  can  be  required  by  the  surety  to  sue, 
without  the  aid  of  a  court  of  equity  ;  and  if  I 
am  right  in  supposing  that  there  does  exist  a 
moral  and  equitable  duty  on  the  part  of  the 
creditor,  to  collect  his  debt  from  the  prin- 
cipal in  the  first  instance  (and  this  must  be  so, 
or  a  court  of  equity  could  not  interpose  at  all), 
then  I  maintain  that  a  court  of  law  may, 
without  overleaping  its  just  jurisdiction,  and 
in  analogy  to  several  other  cases  in  which  they 
take  notice  of  existing  equities,  not  only  take 
cognizance  of  the  equity  which  requires  a 
creditor  to  collect  his  debt  from  the  real  debt- 
or, but  they  may  apply  the  consequence  of 
the  refusal  of  the  creditor  to  sue  the  principal, 
without  which  the  principle  itself  would  be  of 
no  value,  by  holding  that  the  surety  is  dis- 
charged, if  the  creditor  will  not  do  his  duty 
and  collect  his  debt,  if  he  can,  from  the  prin- 
cipal. 

In  the  case  of  the  People  v.  Jansen,  7  Johns., 

336,  we  recognized  the  authority  of  the  case  of 
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Hex  v.  Barrington,  2  Ves.,  Jr.,  542,  that 
whether  a  surety  has  been  discharged  or  not, 
is  a  legal  question.  It  is  true  Lord  Lough- 
borough  said,  in  that  case,  that  it  was  the 
form  of  the  security  that  forced  these  cases 
into  equity,  for  that,  where  the  principal  and 
security  are  bound  jointly  and  severally,  the 
security  cannot  aver,  by  pleading,  that  he  is 
bound  as  surety ;  but  if  he  could  establish 
that  at  law,  the  rule  or  principle,  by  which 
his  liability  is  to  be  determined,  is  a  legal 
395*]  principle.  *Now,  we  could  not  assent 
to  His  Lordship's  proposition,  that  the  fact  of 
a  man's  being  bound  as  a  security,  could  not 
be  averred  at  law,  if  it  became  material  to  a 
legal  inquiry  ;  for  we  understood  the  rules  of 
evidence  to  be  the  same  in  botli  courts,  and 
we  in  vain  sought  for  the  principle  which 
allowed  the  inquiry  in  a  court  of  equity,  and 
denied  it  to  a  court  at  law  ;  and  we,  therefore, 
came  to  the  conclusion,  that  the  defense  being 
a  legal  one,  it  necessarily  followed,  from  the 
general  rules  of  evidence  being  alike  in  both 
courts,  that  a  court  at  law  was  competent  to 
administer  relief,  and  to  examine  all  the  facts 
necessary  to  the  relief. 

It  has  been  urged  that  the  surety  has  noth- 
ing to  do  but  to  pay  the  debt,  and  prosecute 
the  principal  himself.  Those  who  make  this 
remark,  seem  to  forget,  that  whatever  may  be 
the  form  of  the  instrument  by  which  the  prin- 
cipal and  surety  become  bound,  it  was  never 
the  intention  of  the  parties  that  the  surety 
should,  in  the  first  instance,  pay  the  debt ;  he 
is  actually  a  guaranty,  that  the  principal 
shall  pay  the  debt ;  and  it  would  be  a  very 
inconvenient  and  rigid  rule,  which  should 
require  the  surety  to  pay  the  debt,  before  he 
had  any  remedy  against  the  principal,  by 
means  of  the  security  which  the  creditor 
holds  ;  and  they  seem  to  overlook,  also,  the 
clear  and  settled  principle  of  equity,  that  the 
creditor  may  be  coerced,  at  the  instance  of  the 
surety,  to  prosecute  the  principal. 

I  disclaim  the  introduction  of  a  new  prin- 
ciple of  law,  but  have  endeavored  to  show 
that  the  principle  is  one  already  fixed  ;  that 
a  court  of  law  has  cognizance  of  it,  and 
that,  without  the  previous  monition  of  a 
court  of  equity,  if  a  creditor  will  disregard 
the  rights  of  a  surety  so  far  as  unconscien- 
tionsly  to  refuse  to  proceed  at  law  for  the 
recovery  of  his  money,  when  fully  and  rea- 
sonably required,  and  a  loss  happens  by  such 
refusal,  that  loss  ought  to  be  thrown  on  the 
party  whose  unconscientious  conduct  has 
drawn  it  on  himself.  I  am,  therefore,  of 
opinion  that  the  decree  of  the  Chancellor 
ought  to  be  reversed. 

VAN  NESS,  J.,  said,  that  although  he  con- 
curred in  the  law  as  laid  down  by  the  Chief 
Justice,  yet  he  did  not  think  that  the  facts  in 
the  case  warranted  the  application  of  it. 
396*]  *He  was,  therefore,  of  opinion  that 
the  decree  of  the  Chancellor  ought  to  be 
affirmed. 

PLATT,  J.  The  only  question,  on  the  mer- 
its of  the  case,  is,  whether  a  request  by  the 
surety,  and  a  refusal  by  the  creditor  to  sue 
the  principal  debtor,  then  being  solvent,  with 
the  fact  of  the  subsequent  insolvency  of  the 
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principal,  does  in  equity  exonerate  the  surety 
from  his  engagement. 

Upon  a  careful  examination  of  all  the 
authorities  on  this  point,  my  mind  has  been 
irresistibly  led  to  the  conclusion  that,  accord- 
ing to  the  rules  of  law  and  of  equity,  which 
are  alike  in  this  case,  the  facts  here  disclosed 
do  not  form  a  defense  in  the  suit  of  the  cred- 
itor against  the  surety. 

By  the  law  of  such  contracts,  the  surety,  as 
original  co-obligor  or  promisor,  stands  in  the 
same  relation  to  the  creditor  as  the  principal 
debtor,  so  long  as  the  contract  remains  unal- 
tered by  the  act  of  the  creditor,  with  the 
acknowledged  right  in  the  surety,  at  any  time 
after  the  money  becomes  due,  to  pay  the  debt, 
and  to  sue  his  principal,  at  his  own  risk,  for 
indemnification.  The  surety  may,  also,  by 
resorting  to  chancery,  in  most  cases,  compel 
the  creditor  to  sue  the  principal  debtor.  I 
say,  in  most  cases  ;  for,  in  answer  to  a  bill  for 
that  purpose,  the  creditor  may  show  a  state  of 
facts  which  would  destroy  the  equity  of  such 
an  application.  It  is  not  of  course  to  compel 
such  suit  against  the  principal ;  and  hence, 
the  reason,  I  apprehend,  for  requiring  the 
surety  to  resort  to  a  court  of  equity  for  that 
relief.  For  instance,  suppose  the  creditor 
should  answer,  and  prove  that  the  principal 
debtor  is  utterly  insolvent;  or  resides  under  a 
foreign  jurisdiction ;  or  that  the  surety  has 
been  amply  indemnified  by  his  principal,  or 
by  a  separate  contract  had  assumed  to  pay  the 
debt  for  his  principal,  a  court  of  equity  would, 
in  these  cases,  deny  such  relief. 

The  thorough  re'vievv  of  all  the  cases  on  thia 
head,  by  His  Honor,  the  Chancellor,  in  assign- 
ing the  reasons  for  his  decree  (2  Johns.  Ch., 
554),  renders  it  useless  for  me  to  refer  to  or 
comment  on  them. 

I  concurred  in  the  judgment  of  the  Supreme 
Court,  in  the  case  of  Pain  v.  Packard,  1& 
Johns.,  174,  but  upon  more  full  and  deliberate 
investigation,  I  am  convinced  that  that  judg- 
ment* waserroneous;  and  I  rejoice  that  [*397 
I  can  now  so  early  enjoy  the  privilege  of 
acknowledging  my  error.  However  fit  and 
proper  it  might  be  for  the  Legislature  to 
modify  the  rules  of  law  and  equity,  in  order 
to  afford  a  more  cheap  and  convenient  relief 
and  protection  to  sureties  in  such  cases  (though 
I  doubt  very  much  the  expediency  of  such  a 
law),  I  am  convinced  that,  according  to  the 
existing  law,  the  appellant,  as  surety,  is  not 
entitled,  upon  the  evidence  before  us,  to  any 
protection  against  the  claim  of  the  respond- 
ents. Although  we  are  now  pronouncing  an 
irreversible  judgment  in  this  court  of  dernier 
resort,  we  ought  not  to  be  unmindful  of  the 
momentous  truth  that  it  is  our  office  here  to 
expound  and  not  to  make  the  law. 

My  opinion  is  that  the  decree  of  His  Honor, 
the  'Chancellor,  ought  to  be  affirmed. 

YATES,  J.,  was  of  the  same  opinion. 

ADAMS,  ALLEN,  AUSTIN,  BARNUM,  BAR- 
STOW,  BATES,  GUILDS,  DAYTON,  MALLORY, 
NOYES,  ROSENCRANTS  and  WILSON.  Senators, 
concurred  in  the  opinion  of  the  Chief  Jiixlice, 
that  the  decree  of  the  Chancellor  ought  to  be, 
reversed. 

VAN  VECHTEN,  Senator.     The  case  presents 
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two  questions  for  the  decision  of  this  court : 
1.  Whether  the  appellant  is  concluded  by  the 
recovery  against  him  at  law  ;  and,  2.  Whether, 
upon  the  merits  disclosed  by  the  pleadings 
and  proofs  in  the  cause,  he  is  entitled  to  the 
relief  which  the  Court  of  Chancery  has  denied 
him. 

The  first  question  turns  upon  the  point, 
whether  the  matters,  alleged  in  the  bill,  and 
proved,  were  available  to  the  appellant,  by 
way  of  defense  to  the  suit  at  law  ;  for  if  they 
were,  and  he  has  neglected  to  avail  himself  of 
them,  or  if  his  defense  was  overruled  at  the 
trial,  and  he  has  acquiesced  in  the  decision  of 
the  judge  at  the  Circuit,  he  cannot  be  per- 
mitted to  resort  to  a  court  of  equity,  either  to 
repair  such  neglect  or  review  that  decision. 
This  general  proposition  is  so  well  settled  that 
it  cannot  be  disturbed,  without  overleaping 
the  jurisdictional  line,  which  has  been  long 
3J)8*J  established  *between  the  courts  of  law 
and  equity,  and  opening  a  door  to  protracted 
and  vexatious  litigation.  The  doctrine  that 
the  decision  of  a  court  of  competent  authority 
is  binding  upon  all  courts  of  concurrent  power 
is  indisputable.  It  pervades  every  regular 
system  of  jurisprudence  (2  Kames'  Eq.,  367), 
and  has  become  a  rule  of  universal  law ;  it  is 
founded  on  the  wisest  policy — it  springs  from 
the  necessity  of  putting  an  end  to  legal  con- 
troversies, which  have  been  heard  and  de- 
cided. Let  me  test  this  case  by  the  foregoing 
doctrines. 

The  same  matters  which  are  set  forth  in  the 
appellant's  bill,  and  proved,  were  stated  in  the 
notice  to  his  plea  to  the  suit  at  law  ;  but  the 
judge  at  the  Circuit  rejected  the  testimony 
which  was  offered  to  verify. the  facts.  From 
his  decision,  it  was  competent  for  the  appel- 
lant to  appeal  to  the  Supreme  Court,  and 
thence  to  this  court,  in  order  to  a  final  review 
and  determination.  But  he  has  seen  fit  to 
waive  that  course,  and  to  seek  relief  in  the 
Court  of  Chancery,  upon  precisely  the  same 
matters  which  the  judge  at  the  Circuit  had 
overruled.  Here,  then,  the  question  is  fairly 
presented,  whether  the  Court  of  Chancery 
could  rightfully  sustain  the  complainant's  bill. 
It  will  readily  be  perceived  that  in  order  to 
sustain  it  one  of  two  positions  must  be  as- 
sumed :  either  that  the  appellant  had  no  re- 
lief at  law,  or  that  the  Court  of  Chancery  had 
concurrent  power  with  the  court  of  law.  I 
will,  therefore,  consider :  1.  Whether  the 
matters  of  defense  set  up  by  his  notice  were 
cognizable  at  law ;  and,  if  they  were,  2. 
Whether,  admitting  the  concurrent  power  of 
the  Court  of  Chancery,  that  power  extended 
to  reviewing  the  decision  of  the  court  of  law. 

In  the  case  of  the  People  v.  Jamen,  4  Johns., 
337,  the  late  Chief  Justice  said  "  that  there  was 
nothing  in  the  nature  of  the  defense  of  a 
surety  to  make  it  peculiarly  a  subject  of 
equity  jurisdiction  ;  and  that  whatever  would 
exonerate  the  surety  in  one  court  ought  also 
in  the  other.  The  facts  being  ascertained,  the 
rule  of  law  must  be  the  same  in  this  court  as 
in  the  Court  of  Chancery."  In  Reesv.  Bar- 
rington.  Lord  Loughborough  asserted  the  same 
doctrine.  (2  Ves.,  Jr.,  542.)  The  rule  estab- 
lished in  both  cases  clearly  is  that  if  the  form 
3JK)*]  of  the  security  will  admit  *the  inquiry 
at  law,  whether  surety  or  not,  a  court  of  law 
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will  take  cognizance  of  the  surety's  defense. 
In  order  to  test  the  applicability" of  this  doc- 
trine to  the  present  case,  it  is  necessary  to 
examine  whether  the  nature  of  the  security 
given  by  the  appellant  precluded  the  inquiry 
at  law,  whether  surety  or  not.  The  cases 
above  cited  arose  on  bonds,  and  the  solemnity 
of  such  instruments  forecloses,  in  general,  all 
inquiry  at  law  into  the  consideration  of  them. 
But  the  case  before  the  court,  arises  on  a  joint 
promissory  note,  in  which  a  greater  latitude  of 
defense  is  allowable  at  law  ;  and  therefore 
the  consideration  may  be  inquired  into  and 
impeached.  A  payment,  or  a  higher  security 
taken,  or  a  release,  may  be  given  in  evidence, 
to  defeat  a  recovery.  (4  Johns.,  296  ;  7  Johns., 
26;  4  T.  R,  36,  37;  3  East,  258;  Doug.,  106.) 
Hence,  it  is  difficult  to  assign  a  good  reason 
why  the  appellant's  defense  at  law  was  not 
admitted,  provided  the  matter  of  it  was  com- 
petent to  exonerate  him.  On  this  point  there 
is  an  express  decision  of  the  Supreme  Court, 
that  the  defense  was  admissible  at  law.  In 
Pain  v.  Packard,  13  Johns.,  174,  im pleaded 
with  Munson,  the  action  was  commenced  on  a 
joint  promissory  note.  The  defendant,  Pack- 
ard, pleaded  that  he  signed  the  note  as  surety, 
and  that  he  had  urged  the  plaintiff  to  put  it  in 
suit,  which  he  neglected,  until  the  principal 
became  insolvent ;  and  the  court  said  "there 
can  be  no  substantial  objection  to  such  a 
plea."  It,  therefore,  is  put  beyond  dispute, 
that  if  the  appellant  had  brought  the  decision 
of  the  judge  at  the  Circuit  before  the  Supreme 
Court  for  re-examination,  he  would  have 
obtained  the  full  benefit  of  the  defense  set  up 
by  his  notice  in  the  suit  at  law. 

Let  me  now  examine,  whether  it  was  com- 
petent for  the  Court  of  Chancery  to  interfere, 
after  the  merits  of  this  defense  had  been  over- 
ruled at  law,  and  when  the  decision  at  law 
was  acquiesced  in  by  him. 

It  will  not  be  pretended  that  the  Court  of 
Chancery  possesses  power  to  review  the  decis- 
ions of  the  Supreme  Court;  for  that  power  is 
vested  exclusively  in  this  court.  But  I  admit 
that  the  Court  of  Chancery  can,  and  will, 
sometimes,  relieve  against  a  recovery  at  law, 
upon  principles  of  equity.  Such  relief,  how- 
ever, according  to  the  rule  *laid  down  [*4OO 
by  Lord  Ch.  Talbot,  must  be  confined  "to 
new  matter,  proved  to  have  been  discovered 
since  the  trial;  otherwise,"  said  His  Lordship, 
"it  might  be  made  use  of  as  a  method  for  a 
vexatious  person  to  be  oppressive,  and  for  the 
cause  never  to  be  at  rest."  Lord  Hardwicke, 
in  recognizing  the  same  rule,  observed  "that  a 
notice  of  the  matter  to  the  counsel  or  agent  of 
the  party,  is  notice  to  the  party,  and  sufficient 
to  repel"  the  new  suit,  for  otherwise  there 
would  be  no  end  of  suits."  In  Bateman  v. 
Willoe,  1  Sch.  &  L.,  204,  Lord  Redesdale  said 
"it  is  not  sufficient  to  show  that  injustice  has 
been  done,  but  that  it  has  been  done  under 
circumstances  which  authorize  the  court  to 
interfere;  because,  if  a  matter  has  already 
been  investigated  in  a  court  of  justice,  accord- 
ing to  the  ordinary  rules  of  investigation,  a 
court  of  equity  cannot  take  upon  itself  to  enter 
into  it  again."  In  1^6  Ouen  v.  Ooterneur  & 
Kemble,  1  Johns.  Cas.,  492,  502,  this  court 
sanctioned  the  doctrine  that  every  person  is 
bound  to  take  care  of  his  own  rights,  and  to 
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vindicate  them  in  due  season,  and  in  proper 
order;  and  that  if  a  defendant,  having  the 
means  of  defense  in  his  power,  neglects  to  use 
them,  and  suffers  a  recovery  to  be  had  against 
him  by  a  competent  tribunal,  he  is  forever  pre- 
cluded. 

On  the  first  question,  then,  I  apprehend  the 
law  is  settled  that  the  matters  stated  in  the 
appellant's  bill  and  proved,  on  which  he  sought 
relief  in  the  Court  of  Chancery,  were  avail- 
able to  him  by  way  of  defense  to  the  suit  at 
law,  and  that  his  acquiescence  in  the  decision 
of  the  judge  at  the  Circuit  is  conclusive  against 
him.  The  general  rule  on  which  I  found  this 
opinion,  is  intended  to  put  an  end  to  litigation 
and  to  cherish  peace,  that  men  may  know 
when  they  may  repose  with  security  on  the 
decisions  of  courts  of  justice. 

I  might  here  stop,  inasmuch  as  the  opinion 
which  I  have  expressed  results  in  favor  of  the 
decree  of  the  Chancellor.  But  the  second 
question  having  also  been  discussed  before 
this  court,  and  there  appearing  to  be  a  differ- 
ence of  opinion  between  the  Supreme  Court 
and  the  Court  of  Chancery,  it  may  be  proper 
that  I  should  proceed  to  consider  it. 

The  appellant  contends  that  he  was  dis- 
40 1*]  charged  from  his  *suretyship  by  reason 
of  Bald  win's  neglect  and  refusal  to  sue  Fowler, 
when  required  by  the  appellant  to  do  so;  and 
this  presents  the  point  on  which  the  Court  of 
Chancery  and  the  Supreme  Court  differ. 

In  Wright  v.  Simpson,  5  Ves.,  734,  Lord 
Eldon  said  that  he  never  understood  that,  as 
between  the  obligee  and  the  surety,  there  was 
an  obligation  upon  the  former  of  active  dili- 
gence against  the  principal.  The  surety  is  a 
guarantee,  and  therefore  it  is  his  business  to 
see  that  the  principal  pays.  In  the  Trent  Nav. 
Co.  v.  Harley,  and  in  Peel  v.  Tattlock,  10  East, 
34;  1  Bos.  &  P.,  419,  the  same  doctrine  is 
recognized.  In  Burm  v.  Adm'rs.  of  Pough,  4 
Dess.,  604,  the  Court  of  Appeals  of  S.  C.  said 
"a  surety  will  be  released  where  an  obligee 
does  an  act  which  varies  the  terms  of  the 
original  contract;  but  a  mere  forbearance  to 
sue  is  not  such  an  act."  In  Dehujfv.  Turbott's 
Ex'rs.,3  Yeates.160,  the  Supreme  Court  of  Pa. 
sanctions  the  doctrine  that  a  surety  joining 
in  a  bond  makes  the  debt  his  own,  and  has  no 
power  to  give  directions  when  the  bond  shall 
be  put  in  suit.  In  Hunt  v.  U.  8.,  1  Gall.,  35, 
Judge  Story  said  it  was  a  sound  principle 
that  mere  delay,  unaccompanied  with  fraud, 
or  a  settled  agreement  with  the  principal  for 
that  purpose,  does  not  discharge  the  responsi- 
bility of  the  surety.  In  Ludlow  v.  Simond,  2 
Cai.  Gas.  in  Er.,  30,  Mr.  Justice  Spencer  said 
both  courts  of  law  and  equity  will  cast  the 
responsibility  on  the  surety,  if  by  the  terms  of 
his  engagement  he  has  assumed  it;  but  neither 
of  them  will  do  this,  when  he  is  not  brought 
within  the  precise  scope  of  his  undertaking. 
Kent,  Ch.  J.,  said  a  surety  calculates  upon  the 
exact  extent  of  his  engagement,  and  is  not  to 
be  supposed  to  bestow  his  attention  to  the 
transaction,  and  is  only  to  be  prepared  to  meet 
the  contingency  of  his  responsibility,  when  it 
shall  arise  by  the  contract.  It,  therefore, 
appears  to  be  the  established  doctrine  that  a 
creditor  can  hold  a  surety  to  the  full  extent  of 
his  contract;  but  when  the  creditor  makes  a 
new  agreement  with  the  principal,  without  the 
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surety's  consent,  the  latter  is  thereby  dis- 
charged. The  irresistible  conclusion  from  this 
doctrine  is,  that  unless  the  creditor  varies,  by 
a  new  agreement,  the  contract,  by  which  the 
*surety  has  bound  himself,  the  obliga-  [*4O2 
tion  of  the  surety  remains  unimpaired;  and 
this  accords  with  the  common  understanding 
of  mankind  on  the  subject.  But  the  appellant 
contends,  and  so  the  Supreme  Court  has 
decided  in  Pain  v.  Packard,  before  cited,  that 
the  creditor  must  sue,  at  any  time,  upon  the 
surety's  request,  or  the  latter  will  be  exoner- 
ated. I  state  the  rule  thus  broadly,  because  I 
do  not  perceive  how  it  is  to  be  qualified;  for 
unless  the  request  of  the  surety  to  sue  the 
principal  has  an  imperative  effect,  in  all  cases, 
the  rule  will  be  productive  of  much  mischief, 
and  will  be  rendered  uncertain  in  its  applica- 
tion. It  has  already  been  shown  that  this  rule 
of  the  Supreme  Court  is  at  war  with  the  estab- 
lished doctrine  of  the  courts,  both  of  law  and 
equity,  in  England,  recognized  and  enforced 
by  the  highest  judicial  tribunals  of  some  of  our 
sister  states,  approbated  and  sanctioned  by  an 
enlightened  judge  of  the  Supreme  Court  of 
the  U.  S. ,  and  supported  by  the  decision  of 
the  Court  of  Chancery  of  this  State.  And 
here  I  must  be  permitted  to  express  my  regret 
that  I  have  not  been  able  to  ascertain  'the  rea- 
sons and  authorities  upon  which  the  decision 
of  the  Supreme  Court  is  founded,  as  it  deprives 
me  of  the  benefit  of  those  reasons  and  author- 
ities, in  forming  the  opinion  which  my  duty 
requires  me  to  pronounce  in  this  cause.  I 
shall,  however,  proceed,  with  great  respect,  to 
state  the  reasons  which  govern  my  opinion. 

I  consider  the  settled  and  known  doctrines 
of  judicial  tribunals  as  invaluable  land  marks, 
which  ought  not  to  "be  altered  without  cogent 
reasons.  Such  alterations  lead  to  uncertainty, 
and  frequently  involve  the  substitution  of 
experiment  in  the  room  of  experience,  which 
is  generally  a  source  of  more  or  less  inconven- 
ience. Besides,  it  appears  to  me  worthy  of 
grave  consideration,  whether  a  departure,  by 
the  judicial  tribunals  of  a  particular  state, 
from  a  well-established  general  rule  of  law, 
will  conduce  to  the  advancement  of  justice. 
It  must  not  be  forgotten  that  this  is  a  highly 
commercial  state,  and  that  the  commercial 
dealings  between  our  citizens  and  those  of 
other  states,  frequently  produce  contracts  with 
sureties,  to  a  large  amount.  In  making  such  con- 
tracts, it  is  presumable  that  parties  mean  to  re- 
pose *themselves  upon  the  generally  es-  [*4O3 
tablished  and  known  rules  of  law  on  the  subject. 
The  introduction  of  a  new  and  local  rule 
may,  therefore,  be  productive  of  inconven- 
ience, and  perhaps  of  injustice.  In  cases 
which  may  arise  between  our  own  citizens 
and  the  citizens  of  other  states  or  countries, 
the  local  rule  may  mislead  the  former, 
but  can  afford  them  no  protection.  Why, 
then,  should  a  new  principle  of  action 
between  creditor  and  surety  be  introduced 
here?  The  surety  has  now  ample  and  well- 
known  means  of'relief  in  a  court  of  equity, 
which  will  at  once  compel  the  creditor  to  do 
his  duty,  upon  just  terms.  This  is  the  old 
settled  course,  recognized  in  Nesbit  v.  Smith,  2 
Bro.  Ch.,570,  and  in  Burm  v.  Adm'r.  of  Pough, 
4  Dess.,  604,  and  I  may  add,  in  all  the  cases 
to  be  found.  For  when" the  books  speak  of  the 
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right  of  a  surety  to  coerce  the  creditor  to  sue, 
by' an  application  to  Chancery,  it  may  fairly  be 
inferred  that  they  mean  that  he  cannot  be 
coerced  in  any  other  way.  Again  the  surety 
has,  at  all  times,  the  power  of  relieving  him- 
self, by  paying  the  debt  and  suing  the  princi- 
pal in  his  own  name;  and  this  is  within  the 
scope  of  his  undertaking,  and  according  to 
the  common  understanding  of  its  true  mean- 
ing, that  he  is  bound  to  see  the  debt  paid.  He 
is  the  person  who  trusts  the  principal;  for  the 
creditor  manifests,  by  requiring  a  surety,  that 
he  does  not  rely  on  the  principal;  this  renders 
the  rule  of  Lord  Hardwicke(8  Atk.,  93),  "that 
he  who  trusts  most  shall  lose  most,"  strictly 
applicable  to  the  surety. 

Upon  the  whole,  I  am  clearly  of  opinion 
that  the  Chancellor's  decree  ought  to  be  af- 
firmed. 

•  BOWNE,  DITMIS,  HASCAL,  LIVINGSTON, 
LOUNSBERRY,  SEYMOUR,  SKINNER,  VAN 
BUREN  and  H.  YATES,  Senators,  were  of  the 
same  opinion. 

The  members  of  the  court  being  thus  equally 
divided  in  opinion,1  the  President  (Lieut.-Gov. 
TAYLEH)  declared  his  opinion  that  the  decree 
of  the  Chancellor  ought  to  be  reversed  ;  and  it 
was  thereupon  "  ordered,  adjudged  and  de- 
creed, that  the  decree  of  the  Court  of  Chancery 
be  reversed  ;  aud  it  was  further  ordered,  that 
4O4*]  the  injunction  *already  issued  by  the 
Court  of  Chancery,  to  restrain  the  said  Elisha 
Baldwin  and  the  said  Caleb  Fowler,  and  also 
the  sheriff  of  the  County  of  Putnam,  from 
further  proceeding  on  the  judgment  obtained 
in  the  Supreme  Court  of  this  State,  by  the  said 
Elisha  Baldwin  against  the  said  Ileman  King 
and  Caleb  Fowler,  and  particularly  mentioned 
in  the  pleadings  in  this  cause,  be  aud  the  same 
is  hereby  made  perpetual  against  the  represen- 
tatives of  the  said  Elisha  Baldwin,  and  against 
all  persons  whomsoever ;  and  it  is  further 
ordered  that  the  several  sums  of  money 
deposited  by  the  appellant  in  the  office  of  the 
Assistant  Register  of  the  Court  of  Chancery, 
on  or  about  Aug.  30,  1815,  and  on  Oct.  27, 
1817,  or  on  any  other  days,  be  paid  over, 
by  the  said  Assistant  Register,  to  the  said 
appellant  or  to  his  solicitor  ;  and  it  is  further 
ordered,  that  the  said  respondents,  Daniel 
Baldwin  and  Rem  Adriance,  and  the  said 
Eliphalet  Baldwin,  the  executors  of  the  said 
Elisha  Baldwin,  deceased,  pay  to  the  said 
appellant  or  to  his  solicitor  the  costs  incurred 
by  the  said  Heman  King,  in  the  defense  of 
the  said  suit  or  action  at  law,  before  mentioned ; 
and  do,  also,  pay  to  the  said  appellant  or  to 
his  solicitor  the  cost  of  the  said  appellant  in 
the  Court  of  Chancery  ;  and  that  the  proceed- 
ings be  remitted,"  &c. 

Decree  of  reversal. 

Reversing— 2  Johns.  Ch.,  554;  S.  C.,  2  Hare  & 
Wall.  L.  C.,252. 

Approved-  13  Wend.,  376;  25  N.  Y.,  556;  67  N.  Y.,  99; 
83  N.,  Y.,  264  ;  84  N.  Y.,  239;  5  Hun,  103;  6  Peters,  267. 

Criticised-8  Wend.,  198 ;  4  Hill,  656 :  3  N.  Y.,  454. 

Distinguished—  3  Wend.,  27,  218 ;  10  Peters.  267. 
Cited  in— 1  Cow..  247: 4  Cow.,  72H,  218;  6Wend.,  247, 613. 
14  Wend.,  171 ;  15  Wend.,  332  :  21  Wend.,  504;  1  Den/ 

1.— For  affirming,  13 ;  for  reversing,  13. 
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118;  5  Den.,  513 ;  6  Paige.  260 ;  2  Edw.,  56,  421 ;  1  N  Y 
217;  25  N.  Y.,  311;  45  N.  Y.,  330;  64  N.  Y.,  461;  73  N  Y., 
579;  4  Lans.,  197 ;  11  Hun,  276 ;  13  Hun,  168;  7  Barb., 
295;  12  Barb.,  62;  50  Barb.,  109;  56  Barb.,  17  ;  20  How. 
Pr.,  311;  5  How.  Pr.,  401;  56  How.  Pr.,  443  ;  14  Abb  N. 
S.,  310 :  44  Super.,  184 ;  3  Daly,  224 :  4  Daly,  381 ;  3 
Mason,  128;  2  Pick.,  584;  9  Met.,  517 :  8  Serif.  &  R.,  114; 
29  Ind.,  351;  25  Hun,  45, 168;  42  Wis.,  692;  38  Mich.,  532. 


*PHILIP  VAN  CORTL  ANDT  ET  AL.  ,  [*4O5 
Appellants, 

v. 

ABRAHAM  1.  UNDERHILL  AND  JOSHUA 
UNDERBILL,  Respondents. 

Arbitrators — Persons  chosen  to  Appraise  Build- 
ing* Erected  during  Term  of  Lease,  Deemed 
Such — Power,  in  Case  of  Disagreement  to  choose 
Umpire —  Umpire  may  be  cJiosen  before  Con- 
sideration—  What  will  Avoid  Award  in  Court 
of  Chancery. 

Persons  chosen  by  the  parties  to  a  lease,  pursuant 
to  an  agreement  contained  in  the  lease,  to  appraise 
the  value  of  buildings  erected  on  the  demised 
premises  during  the  term,  are  to  be  considered  in  the 
same  light  as  arbitrators,  and  their  appraisement 
has  the  same  force  and  effect  as  an  award. 

If,  by  the  agreement  of  the  parties  to  a  submission, 
the  arbitrators  have  power  to  nominate  an  umpire, 
in  case  of  their  disagreement,  they  may  choo*e  the 
umpire  before  they  proceed  to  the  consideration  of 
the  subject. 

If  arbitrators  refuse  to  hear  evidence  pertinent 
and  material  to  the  controversy,  it  is  such  miscon- 
duct as  will  vitiate  the  award  in  the  Court  of  Chan- 
cery. As  where  persons  chosen  by  the  parties  to  a 
lease,  to  appraise  the  value  of  mills  and  buildings 
erected  on  the  premises  during  the  term,  refused  to 
hear  evidence  offered  by  one  of  the  parties  of  the 
original  cost  of  the  buildings,  it  was  held  a  sufficient 
cause  for  setting  aside  the  award. 

So,  partiality  and  corruption  in  either  of  the 
arbitrators,  or  the  suppression  and  concealment  of 
material  facts  by  either  of  the  parties,  if  the  knowl- 
edge of  such  facts  would  have  produced  a  different 
result,  are  sufficient  causes  for  setting  aside  an 
award. 

So.  it  seemsi  if  the  assessment  of  damages,  or  ap- 
praisement of  the  arbitrators,  be  so  enormous  and 
exorbitant  as  to  induce  a  belief  that  the  arbitrators 
must  have  been  corrupt,  or  grossly  partial,  their 
award  may  be  set  aside. 

Citations— 2  T.  R.,  645;  3  Cb.  Rep..  49,  76:  2  Vern., 
251,  705;  1  Eq.  Cas.  Abr.,  59  :  3  P.  Wms.,  362:  6  Ves., 
Jr.,  70 ;  2  Ves.,  Jr.,  15;  2  Saund.,  133,  b ;  2  Barn.  K.  B., 
154;  3  Atk.,  494,  529,  644  ;  1  Ves.,  11  :  2  Atk.,  504 :  2 
Vern.,  515,  151,514;  1  Ch.  Cas.,  279;  1  Vern.,  157;  2 
Ch.  Cas.,  140;  9  Mod.,  63 :  1  Atk.,  63  :  2  Vin.,  139.  pi. 
39 :  2  Eq.  Cas.  Abr.,  80,  pi.  8  ;  5  Ves.,  846 ;  6  Ves.,  70, 
282  ;  9  Ves.,  67,  68,  £54  ;  1  Ves.,  Jr.,  369  ;  Amb.  245  ;  14 
Johns.,  103, 105;  1  Sch.  &  Lef.,  234;  11  Johns.,  220. 

\  PPEAL  from  the  decree  of  the  Court  of 
-t\.  Chancery,  in  an  original  suit,  in  which  the 
above  named  respondents  were  plaintiffs,  and 
the  appellants  defendants  ;  and  in  a  cross  suit, 
in  which  the  appellants  were  plaintiffs,  and  the 
respondents  defendants. 

By  an  indenture  of  lease,  dated  Feb.  18, 
1?92.  Philip  Van  Cortlandt  and  Pierre  Van 
Cortlandt.  since  deceased,  leased  to  the  respond- 
ents, and  Robert  Underbill,  Thomas  Burling 
and  William  Burling,  a  mill  seat  and  parcel  of 
land,  situate  on  Croton  River,  containing 
seventy  acres,  for  the  term  of  twenty-one  years, 
from  ]\fay  1,  1792,  at  the  annual  rent  of  "£40  a 
year,  to  commence  on  Nov.  1,  1792.  The  les- 


NOTE.—  Arbitrators—  Submission  to  —  Pnwer  tn 
choose  umpire  in  case  of  disagreement— Choice  need 
not  he  postponed  until  disagreement.  See  M'Kinstry 
v.  Solomons,  2  Johns.,  57,  note. 
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sors  covenanted:  "  that  the  lessees  might  erect 
or  build  any  mills  on  the  premises  during  the 
term  ;  that  they  would  permit  the  lessees,  for 
building  the  said  mills  and  other  buildings  on 
the  premises,  to  cut  down  good  and  sufficient 
timber  within  two  miles  of  the  premises,  and 
would,  on  request,  point  out  where  the  same 
should  be  cut;  and  it  was  mutually  agreed,  that 
at  the  expiration  of  the  said  term,  the  mill  or 
mills  then  standing  on  the  premises,  and 
whatever  might  appertain  thereto,  should  be 
valued  by  two  persons,  indifferently  chosen  by 
the  parties,  and  in  case  of  their  disagreement, 
by  a  third  person,  to  be  chosen  by  the  two; 
and  that  the  said  appraisement  or  valuation 
should  be  binding  on  the  parties  ;  that  the  les- 
sors should  pay  to  the  lessees  the  amount  of 
4OB*]  *the  said  appraisement  or  valuation, 
deducting  only  from  the  same  the  value  of  the 
timber  which  the  lessors  should  find  as  afore- 
said, as  it  was  then  standing.  That  all  other 
buildings  then  standing  on  the  premises  should, 
in  like  manner,  be  appraised  or  valued,  and 
the  amount  thereof  (not  exceeding  £200)  be 
paid  to  the  lessees  by  the  lessors;  and  that  the 
lessees  should  have  the  liberty  and  privilege  of 
cutting  and  making  use  of  any  trees  on  the 
premises  (except  locust  and  red  cedar)  for  fire- 
wood, to  be  used  by  the  lessees  on  the  prem- 
ises," &c. 

Owing  to  accident  or  mistake,  the  respond- 
ents did  not  execute  the  lease;  yet  they  accepted 
it,  and  were  equally  concerned  in  it  with  the 
other  lessees  named,  and  were  so  considered 
by  them  and  the  lessors.  T.  and  W.  Burling, 
on  Feb.  5,  1799,  conveyed  their  interest  in  the 
lease  to  Robert  Underbill  and  the  respondents; 
and  in  April,  1804,  R.  U.  conveyed  all  his 
interest  in  the  premises  to  the  respondents. 
The  lessees,  at  or  soon  after  the  commence 
ment  of  the  term,  entered  into  possession  of 
the  premises,  erected  a  mill  thereon,  built  a 
dam  across  Croton  River,  a  dwelling-house, 
out  houses,  barns,  and  other  buildings,  neces- 
sary for  their  accommodation  and  the  prosecu- 
tion of  their  business. 

On  May  1,  1813,  the  day  on  which  the  term 
expired,  the  respondents  and  the  lessors  mutu- 
ally chose  Nathan  Anderson  and  Samuel  Mott 
appraisers^  under  the  agreement  in  the  lease, 
to  appraise"  and  value  the  mill  and  buildings 
standing  on  the  premises.  The  appraisers  met 
and  examined  the  mills,  buildings,  &c.,  and 
conferred  together  as  to  their  value,  but  not 
being  able  to  agree  on  an  estimate  of  the  value, 
they  chose  David  Lydig  to  be  the  third  person, 
or  umpire,  and  to  whom  no  objection  was 
made  by  the  parties.  A.  and  M.  then  agreed, 
with  the  consent  of  the  lessors,  to  adjourn 
their  meeting  until  Lydig  could  attend.  On 
July  8,  1813,  A.,  M.  and  L.,  the  three  apprais- 
ers, with  the  parties  or  their  agents,  met  on  the 
premises,  and  viewed  the  mills,  buildings,  &c., 
and  after  examining  the  lease,  hearing  the 
parties  in  relation  to  the  matters  submitted  to 
them,  and  after  deliberating  thereon,  madetheir 
appraisement  in  writing,  under  their  hands 
4O7*]  *and  seals,  by  which  they  valued  the 
mills,  and  whatever  appertained  thereto,  at 
$18.000;  and  the  value  of  all  other  buildings 
erected  by  the  lessees,  exclusive  of  the  timber 
furnished  by  the  lessors,  and  of  some  mov- 
ables, at  |500. 
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A  copy  of  the  report  or  award,  duly  executed 
by  the  appraisers,  was  delivered,  on  the  same 
day,  to  each  of  the  parties.  The  respondents, 
while  the  appraisers  were-  engaged  in  making 
their  valuation,  proposed  to  the  lessors  that  the 
value  of  i he  timber  used  by  the  lessees  in  erect 
ing  the  buildings,  should  be  appraised  and 
deducted  from  the  value  at  which  the  mills 
should  be  appraised,  or  otherwise  paid  for  by 
the  respondents,  but  the  lessors  did  not  agree 
to  the  proposal. 

On  the  award  or  report  being  delivered,  the 
respondents  offered  to  the  lessors  to  surrender 
to  them  the  premises,  on  being  paid  the  amount 
of  the  value,  according  to  appraisement,  and 
to  allow  the  lessors  $200  for  the  timber  which 
had  been  used  in  the  buildings  ;  but  the  offer 
was  rejected  by  the  lessors,  who  refused  to  pay 
the  amount  of  the  appraisement.  Notwith- 
standing this  refusal,  the  respondents,  on  Aug. 
15,  1813,  delivered  up  the  possession  of  the 
premises  to  Theodorus  C.  Van  Wyck,  the 
agent  of  Pierre  Van  Cortlandt,  and  delivered 
him  the  keys  of  the  mills.  The  biH  stated  that 
Philip  Van  Cortlamlt  pretended  that  he  had  no 
interest  in  the  premises,  and  that  they  belonged 
wholly  to  the  other  lessor,  and  that  though  he 
joined  in  the  lease,  he  was  not  bound  to  pay 
the  appraisement;  but  the  respondents  charged 
that  they  were  both  equally  bound  to  pay  the 
appraisement,  and  prayed  that  the  appellant 
and  his  co-lessor,  might  be  decreed  to  pay  the 
respondents  the  $18,000,  with  interest  thereon, 
from  May  1,  1813,  and  the  $500,  with  interest, 
deducting  the  value  of  the  timber  cut  and  used 
by  the  lessees  in  the  buildings,  to  be  accounted 
for,  as  the  court  might  direct,  with  costs,  and 
for  such  other  relief  as  to  the  court  should 
seem  meet,  &c. 

The  lessors,  in  their  answer,  filed  Jan.  10, 
1814,  admitted  most  of  the  facts  charged  in 
the  bill  to  the  year  1813,  and  they  stated  vari- 
ous matters  relative  to  the  appraisers,  and 
their  appraisement,  on  account  of  which  thev 
*alleged  the  valuation  to  be  erroneous,  [*4O& 
excessive  and  void. 

Pierre  Van  Cortlandt,  one  of  the  lessors, 
afterwards  died,  and  the  respondents  on  Nov. 

26,  1814,  filed  a  bill  of  revivor  and   supple- 
ment against  Philip  Van  Cortlandt  in  his  own 
right,  and  against  the  other  appellants,  as  the 
legal  representatives  of  Pierre  Van  Cortlandt, 
deceased. 

On  June  23,  1815,  the  appellants  filed  a 
cross-bill  against  the  respondents  and  Ander- 
son, Mott  &  Lydig.  in  which  they  stated  a  va- 
riety of  matters  relative  to  the  conduct  of  the 
appraisers,  and  to  the  valuation,  to  show  that 
the  appraisement  had  not  been  fairly  made, 
and  that  the  valuation  was  unreasonable  and 
excessive  ;  and  they  prayed  for  a  discovery  of 
the  matters  alleged,  and  that  the  appraisement 
might  be  set  aside,  and  the  value  ascertained 
in  some  proper  way ;  that  they  might  be 
allowed  to  set  off  against  the  valuation  their 
damages  for  waste  committed  by  the  lessees. 
&c.,  the  value  of  timber  cut  and  carried  away, 
&c. 

The  respondents  put  in  their  joint  answer  to 
the  cross-bill,  and  the  three  appraisers  an- 
swered separately  ;  but,  by  an  order  of  May 

27,  1816,  the  bill  was  amended,  and  Anderson, 
one  of  the  defendants,  was  struck  out. 
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A  great  number  of  witnesses  were  examined 
on -both  sides  in  the  original  suit,  and,  by  an 
order  of  the  court,  the  depositions  were  allowed 
to  be  read,  on  a  hearing,  in  the  cross-suit,  ex- 
cept that  of  Anderson,  one  of  the  appraisers, 
whose  name  had  been  struck  out  of  the  bill, 
for  the  purpose  of  his  being  examined  as  a 
witness. 

The  allegations  in  the  pleadings  in  both 
suits,  and  the  material  parts  of  the  evidence, 
are  stated  in  the  opinion  in  the  court  below, 
and  are  so  far  adverted  to  in  the  opinions 
delivered  in  this  court,  as  to  render  a  further 
detail  of  them  unnecessary. 

The  Chancellor  assigned  the  reasons  for  his 
decree,  which  were  the  same  as  contained  in 
the  report  of  the  case  in  the  court  below.  See 
2  Johns.  Ch.,  339-371. 

The  cause  was  argued  by  Messrs.  T.  A. 
4O9*]  Emmet  and  P.  C.  Van  *  Wyck  for  the 
appellants,  and  by  Messrs.  Harrison  and  E. 
Williams,  for  the  respondents. 

The  counsel  for  the  appellants  cited  the  fol- 
lowing cases:  7  Johns.,  557;  3  Ch.,  76 ;  2 
Vern.,  251,  515;  1  Eq.  Cas.,  50;  Kyd  on 
Awards,  358;  9  Ves.,  69;  Amb.,  245  ;  3  P. 
Wms.,  361  ;  6  Ves.,  70  ;  2  Eq.  Cas.  Abr.,  80  ; 
Anst.,  735  ;  3  Atk.,  644  ;  Coop.  Eq.  PI.,  178. 

The  counsel  for  the  respondents  cited  10 
Johns..  147  ;  1  Vern.,  157  ;  2  Ves.,  Jr.,  27,28; 
Amb.,  245  ;  3  Atk.,  401  ;  2  Ch.  Cas.,  214 ;  3  P. 
Wms.,  288;  Wyatt  P.  R.,  214. 

SPENCER,  Ch.  J.  The  questions  arising  on 
this  appeal  are  :  1.  Whether  the  arbitrators 
were  legally  chosen.  2.  Whether,  admitting 
them  to  have  been  so,  they  have  been  guilty  of 
such  misconduct  as  ought  to  call  for  setting- 
aside  their  award.  A  third  point  has  been 
argued,  relative  to  the  alleged  misconduct  of 
the  respondents  in  concealing  the  decay  of 
the  works,  and  in  adopting  measures  to  deceive 
and  mislead  the  arbitrators.  I  shall  not  dis- 
cuss that  point  because,  in  the  view  of  the 
subject  which  I  have  taken,  it  is  unnecessary  ; 
and  because  I  am  not  prepared  to  say  that  the 
respondents  have  been  guilty  of  any  fraud  in 
the  particulars  suggested. 

Notwithstanding  the  ingenious  distinctions 
made  between  an  appraisement,  under  an 
agreement  entered  into  many  years  before  the 
appraisement  takes  place,  and  an  ordinary 
submission  to  arbitration,  I  confess  that  1  do 
not  feel  the  force  of  those  distinctions.  It 
makes  no  difference  when  the  contract  was 
made.  It  took  its  effect  from  the  mutual 
agreement  as  to  the  persons  to  become  the 
appraisers  :  and  by  whatever  name  they  were 
called,  they  were  substantially  arbitrators,  with 
plenary  power  to  decide  upon  the  subject  in 
difference  between  the  parties.  The  objection 
to  the  choice  of  an  umpire,  if  it  were  true  that 
the  two  persons  first  chosen  had  not  differed 
in  opinion,  is  equally  untenable.  It  is  well 
41O*]  settled  that  arbitrators  may  *nominate 
an  umpire  before  they  proceed  to  the  consider- 
ation of  the  subject  submitted,  and  it  is  the 
fairest  way  of  choosing  an  umpire.  (2  T.  R., 
645.) 

If  the  arbitrators  refuse  to  hear  evidence 
pertinent  and  material  to  the  matter  in  contro- 
versy, it  is  unquestionably  such  misconduct 
as  will  vitiate  an  award  in  a  court  of  equity. 
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Partiality  and  corruption,  in  either  of  the 
arbitrators,  or  the  suppression  and  concealment 
of  material  facts,  by  either  of  the  parties,  if  it 
can  reasonably  be  supposed  that  the  knowl- 
edge of  such  facts  by  the  arbitrators  would 
have  produced  a  different  result,  are  causes 
for  setting  aside  an  award.  There  is  also  an- 
other cause  for  setting  aside  an  award,  as  ex- 
emplified by  the  Butclierof  Uroydon'scase,  for 
excessive  damages.  (3  Ch.,  76  ;  2  Vern.,  251  ; 

1  Eq.  Cas.  Abr.,  59.)    The  butcher  had  been 
called  a  bankrupt  knave,  and  the  arbitrators 
gave  him  £495  to  repair  his  honor,  and   the 
Court  of  Chancery  set  aside  the  award.    Upon 
this  case  I  will  merely  remark  that  I  think  it 
good  law,  if  the  damages  were  to  be  consid- 
ered so  enormous  and  exorbitant  as  to  induce 
a  conviction  that  the  arbitrators  must  have 
been  corrupt  or  grossly  partial.     In   the  case 
of  Spettigue  v.  Carpenter,  3  P.  Wms.,  362,  on 
a  bill  filed  to  set  aside  an  award,  it  appeared 
there  were  several   stated  accounts  between 
the  parties,  whereby  considerable  sums  were 
due  from  the  defendant ;  but  the  arbitrator, 
without  any  regard   to  the  stated   accounts, 
made  up  an  account  in  his  own  wajT,  making 
the  plaintiff  indebted  £25,  and  awarded   the 
former  to  assign  to   the  latter,   a   mortgage 
which  he  had  on  his  estate.     The    plaintiff, 
understanding  what  award  was  about  to   be 
made,  sent  a  messenger  to  the  arbitrator,  a  few 
days    before    the  expiration   of  the   time  for 
making  an  award,  that  he  desired  him  to  defer 
making  his  award  until  he  should  talk  to  him 
about  his  demands,  in   support  of  the  stated 
accounts.and  know  what  objections  were  made 
to  them  ;  the  arbitrator  would  not  defer  mak- 
ing the  award,  and  Lord  Chancellor  Talbot  set 
it.  aside  with  costs,  on  the  ground   that  the 
arbitrator  acted  unduly  in   making  it,  when 
the  plaintiff  had  desired  to  be  heard  against 
the  arbitrator's  determining,  in  contradiction 
to  so  many  stated  accounts.  In  Earle  v.  Stacker, 

2  Vern.,    251,    the  case  of  *Pitt  v.  [*411 
Dawkra  is  recognized,  in  which  the  arbitrators 
promised  to  hear  witnesses,    but  made   their 
award  before  they  had  done  so,  and  it  was  set 
aside  ;  and  the  case  of  8mith  v.  Coi-ylon  is  also 
referred  to,  where  the  arbitrator  had  promised 
not  to  make  his  award  until  Smith,  who  was 
unwell,  should  come  abroad  ;  and  Lord   Not- 
tingham  inclined,  for  that  reason,  to  set    it 
aside.     In  Walker  v.  F>-obiaher,QVes.,.lr.,  70, 
the  award  was  set  aside  because  the  arbitrator 
received  evidence,  after  notice  to  the  parties, 
that  he  would  receive  no  more,  and  in  which 
they  acquiesced.     In  the  case  of  Morgan  v. 
Mather,  2  Ves.,  Jr.,  15,  G  hief  Justice  Eyre  and 
Judges  Ashurst  and  Wilmot,  sitting  as  Com- 
missioners, recognize  the  principle,  that  for 
misbehavior  in  arbitrators  the  award  will   be 
set  aside.     Justice  Wilmot  said  that  corruption 
in  the  arbitrators,   or    their  proceeding   con- 
trary   to    the  principles   of    natural    justice, 
though  there  be  no  corruption,  as  if  without 
reason  they  will  not  hear  a  witness,  are  good 
causes  for  setting  aside  an  award.     It  is  use- 
less to  multiply  authorities  on  this  point,  as  the 
principle  cannot  be  controverted,  that  for  mis- 
behavior in  the  arbitrators,  in  refusing  to  hear 
material  testimony,  an  award  will  be  set  aside 
in  equity.     The  principle  is  so  fundamentally 
just  that  it  requires  no  adjudged  cases  to  sup- 
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port  it.  How  are  the  arbitrators  to  do  justice 
between  the  parties,  if  they  refuse  to  avail 
themselves  of  the  only  means — the  testimony 
of  witnesses — to  arrive  at  an  honest  and  con 
scientious  result  ?  It  is  true  the  arbitrators 
are  judges  of  the  parties'  choosing,  and  I 
would  do  nothing  to  discourage  arbitrations. 
It  is  a  cheap  and  peaceful  method  of  settling 
disputes ;  but  to  uphold  and  maintain  the 
awards  of  arbitrators,  when  they  are  guilty 
of  such  gross  and  scandalous  misbehavior  as 
to  refuse  to  hear  material  evidence,  would  in 
my  judgment,  produce  a  universal  dread  of 
that  mode  of  adjusting  differences.  Independ- 
ently of  what  is  due  to  individual  justice,  it 
would  be  an  alarming  doctrine  to  hold  that 
there  can  be  no  relief  against  an  award,  even 
if  the  arbitrators  outrage  every  principle  of 
justice  in  refusing  to  hear  the  proofs  of  one  of 
the  parties. 

I  agree  to  the  proposition,  that  if  arbitrators 
hear  the  evidence  offered  to  them,  and  make 
412*]  up  their  award  with  such  *lights  as 
the  parties  afford  them,  their  award,  in  esti- 
mating damages,  or  on  the  value  of  property, 
will  not  be  set  aside,  unless  their  estimates  are 
so  enormously  disproportioned  to  the  case 
proved  as  to  strike  everyone  that  there  must 
have  been  corruption  or  partiality. 

After  a  rigid  and  strict  examination  of  the 
case  by  the  Chancellor,  he  admits  his  impres- 
sion to  be  from  the  proof  that  the  property 
has  been  considerably  overvalued.  In  this  I 
entirely  concur  with  him,  as  I  do,  also,  in  the 
conclusion  that  unless  there  be  some  well  estab 
lished  fact  which  will,  on  sound  principles, 
justify  us  in  setting  aside  the  award,  it  must 
stand. 

With  respect  to  the  proof  offered  to  be 
adduced  to  the  arbitrators  by  Van  Wyck,  the 
agent  of  Pierre  Van  Cortlandt,  the  Chancellor, 
after  commenting  on  the  evidence,  comes  to 
the  conclusion  that  the  only  testimony  he 
offered  to  produce,  was  that  relating  to  the 
original  cost  of  the  dam  and  raceway.  This 
certainly  was  offered  to  be  proved,  and  it  is 
indisputably  true  that  the  arbitrators  refused 
to  hear  it. 

The  testimony  of  Theodorus  C.  Van  Wyck, 
Samuel  Mott,  Nathan  Anderson  and  David 
Lydig,  establish  the  point  that  such  evidence 
was  offered  in  due  season,  and  that  the  arbi- 
trators declined  and  refused  to  hear  it.  And 
it  is  apparent  from  the  proofs  in  the  cause  that 
the  award  was  made  up  without  any  evidence 
of  any  kind  as  to  the  value  of  the  erections 
or  their  cost,  and  merely  on  inspection  and 
personal  examination. 

His  Honor,  the  C/iancellor,  considered  the 
proof  offered  of  the  original  cost  of  the  dam 
and  raceway  as  delusive  and  injurious,  on  the 
ground  "  that  the  cost  of  a  dam  and  raceway, 
built  twenty-one  years  before,  could  not  be 
material  as  to  their  then  existing  value,  and 
that  there  would  be  very  little,  if  any.  analogy 
between  the  original  cost  and  the  present 
value,  considering  the  length  of  time  which 
had  intervened,  and  the  great  variations  in 
price  and  labor  and  business,  and  many  other 
circumstances  connected  with  such  works." 

On  this  point,  I  am  under  the  necessity  of 
dissenting  from  the  opinion  of  the  C/uincellor. 
The  evidence  of  the  original  cost  of  the  dam 
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and  raceway  would  not  only  be  admissible  and 
*pertinent  evidence;  but,  under  all  the  [*413 
circumstances,  the  only  and  the  best  evidence, 
to  enable  the  arbitrators  to  ascertain  the  value 
of  the  works  and  erections  as  contemplated  by 
the  parties  under  the  provisions  of  the  lease.- 

The  Van  Cortlandts  were  proprietors  of  the 
land  leased,  and  of  the  mill  seat  ;  and  after 
the  expiration  of  the  lease,  it  was  to  revert  to 
them  again  as  their  property ;  during  the 
term,  the  lessors  were  to  be  p"aid  their  rent, 
and  on  the  termination  of  the  lease,  the  mill 
or  mills,  and  whatever  might  appertain  thereto, 
were  to  be  appraised  or  valued,  the  amount  of 
which  was  to  be  paid  by  the  lessors.  The 
agreement  between  the  parties  is  substantially 
this  :  that,  inasmuch  as  the  lessees  intended  to 
erect  one  or  more  mills,  mill  dam  and  race- 
way, &c.,  at  their  own  cost,  and  as  they  were 
to  occupy  them  for  a  limited  time,  and  they 
would  revert  to  the  lessors  as  owners  of  the 
land,  the  lessees  were  to  be  indemnified  by  an 
appraisement  of  the  value  of  the  works  and 
erections  when  they  were  surrendered.  And 
what  would  be  the  value  of  them  to  the  les- 
sors ?  Certainly  nothing  more  than  what  it 
would  cost  them  to  construct  the  same  works  ; 
indeed,  it  would  be  less,  for  the  deterioration 
by  use  ;  and  necessary  and  natural  decay 
would  form  a  subject  for  deduction  from  the 
cost. 

One  method  of  ascertaining  the  value  would 
be  the  judgments  of  individuals  experienced 
in  the  construction  of  mills  and  their  necessary 
appendages  ;  but,  as  was  very  justly  observed 
on  the  argument,  the  estimate  of  the  most 
skillful  millwrights  is  not  an  accurate  stand- 
ard ;  there  are  many  circumstances  which 
elude  the  most  careful  estimation  ;  and  it 
appears  to  me  that  it  would  be  impossible  for 
men  not  practically  conversant  with  building 
mills,  and  making  mill  dams  and  raceways,  to 
form  an  opinion  of  their  cost,  which  would 
not  be  entirely  conjectural  and  imaginary  ;  and 
I  do  not  understand  from  the  case  that  either 
of  the  appraisers  was  a  practical  millwright  or 
mechanic  of  any  description. 

What,  then,  could  throw  so  much  light  on 
the  then  value  of  the  subjects  to  be  appraised, 
as  evidence  of  what  it  originally  cost  to  make 
them  ?  The  lapse  of  time  which  had  inter- 
*vened  would  render  it  necessary  and  [*414 
just  to  make  very  considerable  deductions 
from  the  first  cost,  in  consequence  of  the 
decay  of  parts  of  the  works.  And  if  there  are 
variations  in  the  price  of  materials  and  labor, 
of  which  we  have  no  evidence,  surely  nothing 
can  be  more  easily  proved  ;  for  the  period  of 
their  erection  is  not  so  remote  as  to  induce  a 
belief  that  there  are  not  many  witnesses,  who 
must  know  the  difference  between  the  value 
of  materials  and  labor  at  the  two  periods. 

It  appears  to  me  that  evidence  of  the  original 
cost  of  the  buildings,  and  of  the  mill  dam  and 
raceway,  with  the  evidence  of  variation,  if 
any,  in  the  price  of  materials  and  labor,  was 
not  only  good  and  pertinent  evidence,  but  that 
it  was  the  only  means  of  arriving  at  a  fair, 
honest  and  conscientious  estimate  of  the  pres- 
ent value.  I  doubt  whether  any  man,  how- 
ever high  his  qualifications,  could  undertake 
to  state,  with  precision,  the  cost  of  such  exten- 
sive erections,  merely  on  inspection  ;  and  the 
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evidence  in  this  case  shows  how  very  fallible 
tire  best  judgments  are  upon  such  subjects. 

It  strikes  me,  very  forcibly,  that  not  only 
the  appraisers,  but  the  Chancellor,  have 
adopted  an  erroneous  idea  as  to  the  rule  of 
assessment  applicable  to  this  case.  Mr.  Mott 
seems  to  suppose  that  the  value  of  the  raceway 
is  not  to  be  estimated  according  to  its  cost  or 
real  value,  but  what  would  be  the  benefit  of  it 
to  the  lessors  :  he  says  to  Van  Wyck  :  "  I  sup- 
pose you  would  not  be  without  the  raceway 
for  $10, 000;"  and  the  Chancellor  speaks  "of 
the  variations  in  business,  and  many  other  cir- 
cumstances connected  with  such  works,  as 
destroying  the  analogy  between  the  first  cost 
and  the  present  value." 

An  indemnity  to  the  lessees  for  the  work 
and  labor  and  money  laid  out  on  the  premises, 
with  a  deduction  for  the  decays,  was  all  that 
the  contract  contemplated.  The  lessees  were 
not  to  derive  a  profit  from  any  contemplated 
advantage  which  the  lessors  might  make  after 
the  premises  reverted  to  them.  The  hinds, 
mill  seat  and  natural  advantages  were  theirs, 
and  their  rights  came  into  full  action  on  the 
expiration  of  the  lease 

I  am  entirely  satisfied  that  the  arbitrators 
415*]  refused  to  *hear  legal,  pertinent  and 
material  evidence  ;  and  that  such  refusal 
amounted  to  gross  misconduct  in  them  ;  and 
that,  by  the  well  established  principles  of 
equity,  it  is  good  cause  for  setting  aside  the 
award.  My  opinion,  accordingly,  is,  that  the 
decree  of  the  Court  of  Chancery  ought  to  be 
reversed. 

YATES,  J.  The  objection  that  Anderson 
and  Mott  were  not  duly  appointed  cannot  be 
sustained  ;  it  appears  that  each  party  nomi- 
nated a  person  and  gave  notice  of  it,  and  that 
both -parties  appeared  before  them,  as  arbitra- 
tors, without  objecting  to  either  of  them  ;  they 
-are,  consequent \y,  concluded  from  alleging 
that  they  were  not  indifferently  chosen, accord- 
ing to  the  terms  of  the  covenant.  It  appears 
to  me  to  have  been  the  only  correct  course 
they  could  have  adopted  :  nor  can  the  excep- 
tions taken  to  the  manner  of  appointing  the 
umpire  affect  the  appraisement  or  award  ;  it 
was  not  necessary  that  the  two  should  dis- 
agree, to  authorize  the  choice  of  a  third  per- 
son. In  Coppin  v.  Hurnard,  2  Saund..  133  b, 
the  subject,  with  regard  to  the  appointment  or 
election  of  an  umpire,  is  fully  discussed  in  a 
note  to  the  case;  and  in  support  of  the  prin- 
ciple stated,  the  editor  cites  the  cases  of  Coirell 
v.  Waller,  2  Barn.  K.  B.,  154,  and  Roe  v.  Doe, 
2  T.  11.,  644,  645.  In  referring  to  the  last 
case,  it  appears  that  an  objection  was  taken, 
because  two  arbitrators,  who  had  the  power  of 
naming  an  umpire,  had  named  one  before  they 
had  entered  into  the  examination  of  the  sub- 
ject at  all  ;  but  the  court  said  there  was  not 
any  ground  for  the  objection,  for  it  rather 
seemed  to  be  the  fairest  mode  of  choosing  an 
umpire.  They  added,  it  had  been  solemnly 
determined,  about  thirty  years  before,  that 
arbitrators  might  elect  an  umpire  the  instant 
they  began  to  take  the  matter  into  considera- 
tion. In  the  present  case,  however,  it  is  not 
necessary  to  urge  this  principle  :  for  admitting 
that  there  must  be  a  disagreement,  to  authorize 
the  appointment  or  election  of  the  umpire,  the 
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fact  appears  to  be  so.  At  the  time  it  was 
made,  the  weight  of  evidence  is  conclusive 
that  the  two  arbitrators  had  been  inspecting 
the  premises,  and  conversing  on  the  subject, 
for  a  part  of  two  days,  and  after  comparing 
opinions  as  to  the  present  *value,  [*41G 
fuund  it  requisite  to  choose  a  third  person.  It 
is  evident,  therefore,  that  the  difference  of 
opinion  or  disagreement  alleged  to  be  neces- 
sary did  exist.  There  can  be  no  question, 
then,  but  that  this  was  an  arbitrament  accord- 
ing to  the  terms  agreed  upon  at  the  date  of  the 
lease  ;  and  in  pursuance  of  which,  the  ap- 
praisement, or  selection  of  the  arbitrators,  took 
place  at  the  expiration  of  the  time  limited. 
That  the  time  was  twenty-one  years  after  the 
date  of  the  first  agreement,  does  not  affect  it  so 
as  to  give  a  different  character  to  the  contract. 
It  must,  notwithstanding,  be  deemed  and  con- 
sidered an  arbitration,  and  the  appraisement 
must  either  stand  or  fall,  according  to  the  set- 
tled principles  applicable  to  awards,  the  bind- 
ing nature  of  which,  when  honestly  and  fairly 
obtained,  cannot  be  controverted.  I  should, 
at  alLtimes,  reluctantly  yield  to  any  doctrine 
which  would  go  to  destroy  their  legitimate 
stability  or  conclusiveness.  It  certainly  would 
be  a  dangerous  innovation  to  place  them  on  a 
footing  with  the  verdict  of  a  jury,  as  has  been 
urged  in  the  argument  ;  they  are,  and  ought 
to  be,  of  a  more  binding  force  between  the 
parties.  As  stated  in  almost  every  treatise  and 
reported  case  on  the  subject  (3  Atk.,  494  ;  1 
Ves.,  11  ;  2  Atk.,  504),  it  is  a  decision  of  a 
tribunal  of  the  parties  own  choice  and  elec- 
tion ;  and  no  court  should  interfere  with  an 
award,  unless  there  had  been  fraud,  corrup- 
tion or  misbehavior  in  procuring  it ;  for  with- 
out a  strict  adherence  to  those  rules,  an  award, 
instead  of  being  final  and  conclusive,  would, 
in  almost  every  instance,  be  the  commence- 
ment of  a  controversy,  and  produce  endless 
litigation,  to  prevent  which  the  parties  must 
and  ought  to  be  concluded  by  it.  I  do  not 
think  that  the  appraisement  is  so  grossly  extrav- 
agant and  unjust  as  to  justify  an  interference 
with  the  award  on  that  ground  ;  still  it  is  evi- 
dent that  the  property  has  been  considerably 
overvalued  ;  and  it  would  seem  that  the  means 
resorted  to,  in  directing  the  sides  of  the  cog- 
pit  to  be  boarded  up,  and  the  repairs  made 
immediately  before  the  appraisement,  might 
in  some  degree  have  contributed  towards  a 
fictitious  increase  of  the  value  ;  yet,  it  is  prob- 
able l hat  the  safety  of  the  mill  required  the 
closing  of  the  cog-pit,  and  that  those  repairs 
had  become  necessary,  to  place  the  mill  in  a 
proper  *state  and  condition  for  deliv-  [*41  7 
ering  it  to  the  lessors  at  the  expiration  of  the 
time.  No  fraud  ought,  therefore,  to  be  attrib- 
uted to  the  lessors  on  account  of  those  acts. 
That  the  machinery  erected  in  the  mill, 
under  the  patent  right  of  Evans,  was  pro- 
tected by  it,  and  that  the  right  of  using  it  was 
appurtenant,  appears  to  me  correct ;  but  Evans 
having  taken  out  his  first  patent  in  1791,  if  the 
lessees  had  acquired  the  right  previous  to  the 
year  1805,  it  is  clear  that  the  patent  under 
which  the  license  had  been  obtained  must  have 
expired  before  the  termination  of  the  lease ; 
and  then  I  do  not  think  that  the  provision, 
contained  in  the  law  of  the  U.  S.,  extending 
this  patent  to  Oliver  Evans,  passed  in  1808, 
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would  have  authorized  the  arbitrators  to  take 
it  up  as  an  item  to  be  valued. 

The  Act,  after  directing  a  patent  to  issue  to 
Olivet  Evans,  contains  this  provision:  "that 
no  person  who  may  luvve  paid  Oliver  Evanr 
for  a  license  to  use  his  said  improvements, 
shall  be  obliged  to  renew  said  license,  or  be 
subject  to  damages  for  not  renewing  the 
same."  The  lessees  having  enjoyed  this  right 
for  the  full  period  intended  by  them,  and  The 
lessors  having  an  interest  in  the  machinery, 
under  the  lease,  the  provision  cannot  operate 
to  their  prejudice,  and  they  ought  not  to  be 
made  chargeable  ;  but  the  case  does  not  show 
at  what  time  the  license,  under  the  patent  of 
Oliver  Evans,  was  procured.  We  must,  there- 
fore, infer,  as  the  arbitrators  did  take  it  into 
consideration,  that  it  was  taken  out  subsequent 
to  the  extension  of  the  patent  to  Evans,  and  of 
course  that  it  has  been  correctly  noticed  by 
them. 

It  is  further  alleged  that  this  award  ought  to 
be  set  aside  for  the  misbehavior  and  miscon- 
duct of  the  arbitrators:  1st.  In  holding  a 
private  and  er-parte  meeting  or  communication 
with  one  of  the  parties,  on  the  subject  before 
them  ;  and,  2d.  For  refusing  to  hear  evidence 
material  to  the  inquiry,  with  -regard  to  the 
same  subject,  offered  by  one  of  the  parties. 

There  can  be  no  doubt,  if  either  of  these 
charges  is  substantiated,  that  it  must  prove 
fatal  to  the  award  In  Burton  v.  Knight,  2 
Vern.,  515,  the  principle  as  to  the  first  excep- 
tion, is  decided,  that  private  meetings  of  the 
arbitrators  with  one  of  the  parties,  on  the  sub- 
418*]  ject  before  them,  *is  partiality  suffi- 
cient to  vitiate  the  award.  In  Spetttyue  v. 
Carpenter,  3  P.  Wms.,  361,  the  plaintiff,  hav- 
ing submitted  to  an  award,  desired  the  arbi 
trator  to  defer  making  his  award  until  he 
should  satisfy  him  as  to  some  things  which  the 
arbitrator  took  to  be  against  him,  though  this 
was  within  two  or  three  days  before  the  time 
for  making  the  award  was  out;  yet  the  request 
not  being  complied  with,  it  was  set  aside  upon 
the  ground  that  the  arbitrator  had  acted  un- 
duly. Other  cases  might  be  cited,  of  setting 
aside  awards  for  the  misconduct  of  arbitrators, 
for  acts  of  the  same  nature  ;  but  the  general 
principle  is  too  well  established  to  render  ft 
necessary.  The  truth  of  the  above  charges, 
then,  is  the  important  inquiry  before  us.  It 
appears,  from  a  minute  investigation  of  the 
testimony,  that  the  first  charge,  as  to  the 
private  and  ex-parte communication,  is  ground- 
less ;  the  weight  of  evidence  is  clearly  with  the 
respondents.  That  charge  rests  altogether  on 
the  deposition  of  Anderson,  in  opposition  to 
which  Underbill, Molt  and  Lydigconcurin  stat- 
ing that  no  such  ex-parte  or  private  conversation 
or  communication  was  held  by  the  appellants 
with  Underbill  in  the  absence  of  the  other  par- 
ties. They  state  that  he  was  sent  for  to  obtain 
some  information  relative  to  the  mill  of  Philip 
Van  Cortlandt,  not  connected  with  thiscontro- 
yersy ;  that  Van  Cortlandt  was  sent  for  at  the 
same  time,  and  was  present  with  Van  Wyck ;  and 
Underbill  states  that  Anderson,  at  that  time, 
asked  him  some  question  relative  to  the  cost 
of  the  dam  and  raceway;  that  he  answered  he 
did  not  know,  as  no  separate  account  thereof 
was  kept,  but  only  an  account  of  the  cost  of  the 
whole  works.  It  is  true  Mott  and  Lydig  declare 


that  they  have  no  recollection  of  it ;  and  one  of 
them  says  he  has  no  belief  of  any  such  ques- 
tion being  asked  ;  but  that  it  is  perfectly  recon- 
cilable, for  they  might  not  have  heard  it.  Ad- 
mitting, however,  that  the  question  was  asked, 
the  parties  were  present,  and  what  renders  it 
altogether  unimportant  is,  that  nothing  mate- 
rial was  communicated  by  the  answer,  and  that 
the  decision  of  the  arbitrators  could,  in  no 
respect,  be  influenced  by  it ;  so  that  the  arbi- 
trators are  not  chargeable  with  the  alleged  ex- 
parte  communication.  There  appears,  how- 
ever, to  be  sufficient  grounds  for  the  second 
charge,  that  of  refusing  *to  hear  ma-  [*419 
terial  evidence  offered  by  the  appellants.  In 
order  to  present  the  facts,  with  regard  to  this 
offer,  in  the  most  unexceptionable  point  of 
view,  I  shall  not  advert  to  the  testimony  of 
Anderson  and  Van  Wyck,  but  shall  confine 
myself  to  the  facts  disclosed  in  the  answers  of 
Underbill,  Mott  and  Lydig.  They  all  separate- 
ly state  and  admit  that  after  the  appraisers  had 
heard  the  allegations  and  proofs  of  the  parties, 
and  had  conferred  together,  Van  Wyck  came 
into  the  room  and  offered  to  produce  witnesses 
to  prove  the  actual  cost  of  the  dam  and  race- 
way ;  that  Lydig  told  him,  with  the  acqui- 
escence of  the  other  two  appraisers,  that  such 
testimony  was  not  material  or  relevant,  as  the 
inquiry  was  not,  what  the  works  had  cost,  but 
what  they  were  then  worth. 

I  am  not  disposed  to  question  the  correct- 
ness of  the  opinion  of  the  arbitrators,  that  the 
inquiry  before  them  was  as  to  the  present 
value  of  the  improvements  ;  but  that  the  testi- 
mony of  the  original  cost  of  the  dam  and  race- 
way was  irrelevant,  and  would  not  have  con- 
tributed towards  ascertaining  that  value,  in 
my  view  of  the  subject,  is  not  correct.  It  will' 
not  be  denied  that  information  with  regard 
to  the  natural  situation  and  condition  of  the 
mill  site,  and  of  the  ground  over  which  the 
raceway  was  carried  previous  to  the  making 
of  those  improvements  by  the  lessees,  would 
be  indispensable,  in  order  to  discover  what  had 
been  done,  and  to  obtain  correct  knowledge  of 
the  amount  of  the  original  cost  ;  it  wyuld  be  a 
leading  fact  in  making  that  inquiry.  The 
periods  are  not  so  remote  as  to  render  it  im- 
practicable to  ascertain,  by  testimony,  with 
reasonable  certainty,  the  difference  of  expense 
in  performing  the  same  work  at  the  expiration 
of  the  lease,  and  allowing  for  the  deterioration 
of  the  dam  and  raceway.  This  would,  per- 
haps, be  the  proper  course  in  estimating  the 
amount  to  be  paid  by  the  appellants,  for  it  is 
not  unfrequent  to  find,  in  operations  of  the 
s;ime  nature,  a  great  difference  in  the  expense, 
arising  altogether  from  the  natural  situation  of 
the  ground  and  the  convenience  of  materials. 
Those  advantages,  if  they  existed  in  this 
instance,  ought  to  have  been  known  and  con- 
sidered by  the  arbitrators  as  favorable  to  the 
lessors.  It  cannot  be  pretended  that  the  ap- 
pellants *were  under  obligations,  by  [*42O 
their  covenant,  to  pay  a  sum  equal  in  amount 
to  what  the}'  would  have  been  willing  to  give, 
if  totally  deprived  of  the  dam  and  raceway, 
because  they  were  the  owners  of  the  soil  and 
site  ;  the  materials  were  taken  off  their  land  ; 
and  the  object  of-the  covenant  in  the  lea*e  was 
intended  to  secure  a  perfect  indemnification  to 
the  lessors,  and  no  more ;  and  the  value  of  the 
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improvements,  taking  into  consideration  such 
materials  as  were  not  to  be  paid  for,  according 
to  the  terms  of  the  lease,  is  the  true  criterion 
by  which  the  arbitrators  ought  to  have  been 
governed  in  making  the  appraisement.  The 
evidence  of  the  original  cost  and  raceway, 
offered  by  the  appellants,  was,  therefore,  im- 
properly rejected,  and  that  is  ground  sufficient 
to  set  aside  the  award. 

My  opinion,  accordingly,  is,  that  the  decree 
of  the  Court  of  Chancery  ought  to  be  reversed  ; 
that  both  causes  be  remanded,  and  that  the  bill 
in  the  original  suit,  in  which  the  respondents 
are  plaintiffs,  and  the  appellants  defendants,  be 
dismissed  ;  and  that  in  the  cross-suit,  wherein 
the  appellants  are  plaintiffs,  and  the  respond- 
ents and  others  defendants,  a  feigned  is.sue  be 
directed  to  ascertain  the  value  of  the  mills  and 
appurtenances,  according  to  the  terms  of  the 
covenants  contained  in  the  lease  ;  and  also  the 
value  of  the  timber  and  wood  cut  by  the  les- 
sees on  the  demised  premises,  and  other  lands 
belonging  to  the  lessors,  for  other  purposes 
that  firewood  to  be  used  on  the  premises  ;  and 
that  on  the  return  of  the  issue,  the  court  below 
decree  accordingly. 

PLATT,  J.,  was  of  the  same  opinion. 
VAN  NESS,  J. ,  was  absent. 

ALLEN,  Senator.  The  appellants,  in  this 
case,  seek  to  avoid  an  award  of  arbitrators, 
appointed  in  pursuance  of  a  covenant  con- 
tained in  a  lease  of  certain  mill  sites,  &c.,  in 
the  County  of  Westchester. 

The  covenant  is  in  these  words — "  that  at 
the  expiration  of  the  term,  the  mill  or  mills 
then  standing  on  the  premises,  and  whatever 
might  appertain  thereto,  shall  be  valued  by 
421*]  *two  persons  indifferently  chosen  by 
the  parties,  and  in  case  of  their  disagreement, 
by  a  third  person  to  be  chosen  by  the  two." 

The  third  person  was  chosen  by  the  two, 
and  the  property  was  valued  at  $18,000, 
exclusive  of  certain  buildings,  which  formed 
a  distinct  subject  of  appraisement,  and  were 
valued  at  $500. 

It  seems  to  be  conceded  that  the  award,  on 
the  face  of  it,  is  excessive ;  but  it  is  a  well- 
settled  rule  in  equity,  that  an  award  of  arbi- 
trators of  the  parties'  own  choosing,  unless 
outrageously  excessive  on  the  face  of  it,  and 
such  as  would  induce  every  honest  man,  at 
first  blush,  to  cry  out  against  it,  cannot  be  set 
aside,  unless  there  be  corruption,  partiality, 
misconduct,  or  the  use  of  an  excess  of  power 
in  the  arbitrators,  or  fraud  on  the  opposite 
party;  (3  Rep.  in  Ch.,49:  1  Cas.  inCh.,279; 
1  Vern.,  157  ;  2  Ch.  Cas.,  140  ;  2  Vern.,  151  ; 
1  Vern.,  157  ;  9  Mod.,  63  ;  1  Atk.,  63  ;  2  Atk., 
504  ;  3  Atk.,  494,  529  ;  1  Ves.,  11  ;  3  P.  Wms., 
361  ;  3  Vin.,  139,  pi.  89 ;  2  Eq.  Cas.  Abr..  80, 
pi.  8  ;  2  Vern.,  514  ;  2  Ves..  Jr.,  15  ;  5  Ves.. 
846  ;  6  Ves..  70,  282  ;  9  Ves.,  67,  68,  354);  to 
which  may  be  added,  the  case  of  a  palpable 
mistake  as  to  figures,  or  of  one  thing  or  fact 
for  another.  (1  Ves.,  Jr.,  369  ;  2  Vern.,  705 ; 
3  Atk.,  644  ;  Amf.,  245.)  I  agree  most  fully 
to  the  law  on  this  subject,  as  laid  down  by 
His  Honor,  the  Chancellor;  but  I  apprehend 
that  he  has  mistaken  the  facts  in  the  case,  and 
erred  in  the  conclusions  to  be  drawn  from 
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those  facts.  The  court,  I  think,  should  not 
be  very  astute  in  searching  for  reasons  to  up- 
hold an  award,  where  the  damnges,  upon  the 
face  of  it,  are  manifestly  excessive;  but  on 
the  other  hand,  they  should  be  eagle-eyed  in 
looking  into  the  proceedings  and  conduct  of 
the  arbitrators,  and  the  acts  of  the  parties,  to 
see  that  everything  has  been  conducted  fairly, 
impartially  and  honestly. 

Before  we  enter  into  a  particular  examina- 
tion of  the  merits  of  this  cause,  it  is  proper 
that  we  should  look  at  the  .testimony  and 
standing  of  Anderson,  one  of  the  arbitrators, 
who  has  been  examined  as  a  witness. 

The  competency  of  this  witness  has  been 
admitted  ;  but  his  credibility  is  sought  to  be 
impeached,  principally  on  the  ground  of  his 
having  signed  the  award,  and  declared  it  to 
*be  "according  to  his  best  judgment  [*422 
and  bejief."  Anderson,  as  one  of  the  arbi- 
trators in  this  cause,  perceived  that  his  associ- 
ates were  about  to  make  an  award,  which  he 
was  conscious  to  himself  was  highly  improper 
and  unjust  ;  he  felt  disposed,  therefore,  if 
possible,  either  to  prevent  it,  or  to  lessen  the 
amount  as  much  as  he  could.  When  Mott 
and  Lydig,  the  other  two  arbitrators,  declared 
their  opinion  that  the  mill  dam  and  raceway 
must  have  cost  $20,000,  he  observed  that  he 
did  not  believe  they  had  cost  $14,000.  Abra- 
ham 8.  Underbill  was  then  called  in,  as  Ander- 
son states,  and  the  question  put  by  him  t'o 
Underbill  as  to  the  cost  of  the  mill,  raceway 
and  dam;  and  he  answered  "that  they  (re- 
spondents) had  laid  out  $20,000."  A.  8.  U., 
in  his  answer,  admits  that  the  question  was 
asked  him,  and  he  says  he  answered  that  he 
did  not  know  what  they  had  cost,  as  no  separate 
account  had  been  kept,  but  an  account  of  the 
cost  of  the  whole  of  the  buildings  and  improve- 
ments ;  he  does  not  expressly  deny  that  he 
said  they  had  laid  out  $20,000,  though  he  is 
careful  to  add  that  he  had  stated  nothing  false. 
Mott  and  Lydig,  the  other  two  arbitrators, 
say  they  have  no  recollection  about  it  ;  but 
they  directly  proposed  to  Anderson,  that  if  he 
would  sign  the  award,  they  would  come  down 
to  $18,000,  which  Anderson  finally  agreed  to 
do,  saying,  at  the  same  time,  "  that  sum  was 
far  beyond  the  value  of  said  premises."  In 
this  particular,  I  think  Anderson  acted  like 
most  arbitrators,  in  like  circumstances.  I  see 
nothing  immoral  or  improper  in  such  con- 
duct. It  is  not  to  be  presumed  that  Anderson 
knew  anything  of  the  law  on  this  subject ;  he 
concluded  that  the  award,  when  made  by  a 
majority  of  the  arbitrators,  would  be  binding 
and  conclusive  upon  the  Van  Cortlandts, 
whether  he  signed  it  or  not.  And  if,  by  sign- 
ing it,  he  couid  reduce  the  amount  of  what  he 
considered  a  most  unconscionable  award,  it 
was  his  duty  to  do  so,  though  it  was  still  far 
beyond  what  he  thought  the  real  value  of  the 
property.  It  was  a  matter  of  compromise, 
therefore,  which  frequently  takes  place  among 
jurors  and  arbitrators,  for  the  purpose  of 
making  up  a  verdict  or  award.  And  I  am 
not  yet  prepared  to  say  that  the  integrity  of 
jurors  and  arbitrators  is  to  be  impeached,  on 
the  ground  that  they  have  agreed  to  a  verdict 
or  signed  an  *award,  as  matter  of  com-  [*423 
promise,  for  a  larger  amount  in  damages  than 
they  believed  ought  to  be  given.  The  words 
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"  best  judgment  and  belief,"  may  be  con- 
sidered mere  words  of  form,  put  into  the 
award  by  the  attorney  or  other  person  who 
drew  the  award.  As  to  the  other  disagree- 
ments between  Mott  and  Anderson,  respect- 
ing their  conferring  together,  and  the  appoint- 
ment of  a  third  person  as  umpire,  I  consider 
them  of  little  moment  in  the  cause,  when 
brought  to  impeach  the  integrity  of  a  witness; 
they  were  mostly  ex-parie  conversations  be- 
tween them,  which  the  one  might  understand 
different  from 'the  other;  but  whatever  these 
conversations  and  disagreements  may  have 
been,  they  were  all  merged  in  the  final  ap- 
pointment of  the  umpire,  and  if  the  case  had 
not  been  at  all  incumbered  with  them,  the  ends 
of  justice  might  have  been  as  well  attained. 

I  come  now  to  examine,  more  particularly, 
the  conduct  of  the  arbitrators  after  the  ap- 
pointment of  the  umpire,  and  to  see  whether 
it  was  fair  and  impartial. 

It  is  admitted  that  there  was  no  corruption 
in  these  arbitrators  ;  but  I  cannot  say  that  the 
arbitrators  have  been  wholly  free  from  par- 
tiality or  misconduct  in  their  proceedings.  I 
think  it  is  very  evident  from  the  testimony 
that  two  of  the  arbitrators  were  determined  to 
appraise  the  property  in  question  at  its  original 
cost,  else  why  make  the  declaration  to  Ander- 
son, "  that  they  believed  and  were  of  opinion, 
that  the  mill,  raceway  and  dam  must  have 
cost  $20,000  ;"  and  how  could  they  arrive  at 
this  conclusion,  except  through  the  declara- 
tions of 'the  Underbills,  or  one  of  them,  either 
from  ex-parte  conversation  or  in  the  manner 
as  testified  to  by  Anderson  ?  Again ;  how 
happens  it  that  David  Lydig,  the  umpire, 
when  the  arbitrators  were  deliberating  on  the 
subject  of  the  appraisement,  should  observe 
to  his  associates,  "  that  the  respondents  were 
enterprising  men;  that  they  had  taken  the 
place  in  a  state  of  nature,  had  laid  out  a  great 
deal  of  money,  and  had  made  it  a  valuable 
property  ;  that,  therefore,  the  Van  Cortlandts 
ought  either  to  renew  their  lease,  or  pay  theun 
what  they  had  laid  out  ;"  thus  pointing  con- 
stantly to  the  original  cost  as  the  foundation 
of  his  opinion  and  his  award  ;  yet  Mr.  Lydig 
was  unwilling  to  hear  a  syllable  of  proof  on  the 
424*]  subject  of  the  *original  cost,  and  no 
objection  being  made  to  this  proceeding  by 
either  of  the  other  'arbitrators,  all  testimony 
offered  on  that  subject  was  wholly  rejected  as 
inadmissible.  Now,  it  would  seem  to  me, 
that  upon  their  own  principles,  the  arbitrators 
ought  to  have  received  testimony  as  to  the 
original  cost  of  the  premises  :  but,  independ- 
ent of  this  view  of  the  subject,  I  think  the 
testimony  was  improperly  rejected.  As  an 
item  of  proof  to  aid  them  in  forming  a  cor- 
rect estimate  of  the  present  value  of  the  prop- 
erty, by  ascertaining  the  first  cost,  and  adding 
to  that  the  increased  value  of  materials  and 
labor,  and  then  deducting  therefrom  the  nat- 
ural wear  and  decay  of  the  premises  during 
the  lease,  the  calculation,  in  my  judgment, 
would  have  brought  them  much  nearer  the 
real  value  of  the  premises  than  they  could 
arrive  at  from  a  mere  inspection  of  them. 
Again  ;  this  conduct  of  the  arbitrators  would 
seem,  also,  to  account  for  the  slight  examina- 
tion of  the  property,  as  testified  to  by  all  the 
witnesses.  Even  Lydig  himself  says,  "he 
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does  not  recollect  that  they  examined  every 
bolt  ami  every  stone."  One  of  the  Fowlers, 
who  was  a  witness  in  the  cause,  says,  "sup- 
posing the  arbitrators  wished  to  see  the  stones, 
he  had  three  of  them  turned  up,  but  they  did 
not  appear  to  take  much  notice  of  them,  nor 
examine  them,  to  ascertain  whether  they  were 
buhr-stones  or  of  an  inferior  kind, 'and  there- 
upon the  deponent  discontinued  taking  up 
any  more  of  them."  The  arbitrators  seem, 
also,  to  have  taken  into  consideration,  in  mak- 
ing the  gross  valuation,  the  improved  state  of 
the  stand  for  milling  purposes,  and  the  great 
increase  of  business  consequent  thereon, 
which,  under  the  covenant,  formed  no  part  of 
the  value  of  the  premises:  They  were  only  to 
appraise  the  buildings  and  their  appurtenances 
in  the  state  they  were  in  at  the  expiration  of 
the  lease.  This  error  seems  to  have  been 
adopted  by  His  Honor,  the  Chancellor,  also, 
when  he  speaks  of  "the  great  variations  in 
prices,  and  labor  and  business,  and  many 
other  "  circumstances  connected  with  such 
works."  But  it  is  impossible  for  me  to  con- 
ceive how  any  mills,  which  had  been  running 
for  nineteen  years  constantly,  could  be  worth 
as  much,  under  any  circumstances,  as  when 
they  first  commenced  running,  or  as  much  as 
the  first  cost. 

*Taking  the  conduct  and  proceed-  [*425 
ings  of  these  arbitrators  together,  as  thus  far 
detailed,  and  which  I  think  is  fairly  presented 
by  the  case,  it  appears  to  me  that  they  were 
wanting  in  impartiality  and  fairness,  and  may 
be  justly  said  to  have  misconducted. 

2.  Another  ground  of  setting  aside  awards 
is,  that  arbitrators  have  exceeded  their  powers. 

In  this  case,  the  arbitrators  have  appraised 
what  they  called  the  patent  licenses  of  Mr. 
Evans,  which,  I  think,  were  not  a  subject  of 
valuation,  being  a  mere  personal  privilege, 
which  the  Underbills  might  take  away,  and 
according  to  the  Act  of  Congress  of  1808  were 
not  assignable  If  these  rights  had  been  separ- 
ately valued,  and  the  amount  separately 
stated  in  the  award,  and  this  had  been  the 
only  ground  of  complaint,  the  award  might 
have  been  set  aside  pro  tanto  only  ;  but  the 
appraisement  being  in  gross,  the  award  affords 
no  evidence  to  show  the  amount  of  the  valua- 
tion, as  was  the  case  in  Ambler,  245,  cited  at 
bar. 

3.  Fraud  in  the  opposite  party  is  another 
ground  to  set  aside  the  award  of  arbitrators. 

The  respondents  in  this  case  having  done 
certain  acts  which  had  the  effect  to  deceive  the 
arbitrators,  and  to  produce  an  exaggerated 
valuation  of  the  property,  it  must  be  considered 
fraudulent  as  to  the  appellants. 

The  first  item  of  fraudulent  conduct  in  the 
party  is  the  declaration  of  Abraham  I.  Under- 
bill to  the  arbitrators,  that  the  mill,  raceway 
and  dam,  or  the  whole  expense  of  the  build- 
ings and  improvements,  cost  $20,000.  The 
party  here  was  bound  to  know,  or  ought  to 
have  known,  the  first  cost  of  these  improve- 
ments, and  if  asked  the  question,  to  have  told 
the  truth.  He  states,  in  his  answer,  that  no 
separate  account  had  been  kept  of  the  cost  of 
each  separate  item  of  property  ;  but  admits 
that  an  account  of  the  whole  of  the  buildings 
and  improvements  had  been  kept,  and  he 
denies  that  he  made  any  false  declarations  to 
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the  appraisers  respecting  the  matters  submitted 
to' them. 

By  an  exhibit  in  the  case,  it  appears  that  the 
whole  expense  of  the  mills  and  improvements 
at  Croton  cost  only  £5,953  11*.  9rf.,  or  $14,883.- 
97  ;  this  exhibit  was  made  in  the  handwriting 
42G*J  of  one  of  the  respondents,  or  *some 
person  in  -their  employment,  and  as  testified 
by  one  of  the  Barlings,  was  handed  to  him  and 
his  brother,  by  the  respondents  themselves,  on 
a  settlement  of  their  accounts  as  partners  in  the 
concern.  This  document  affords  pretty  strong 
evidence  of  a  want  of  good  faith  on  the  part  of 
the  Underbills,  and  in  my  judgment,  goes  far 
to  impeach  the  answer  of  the  respondents, 
when  they  say  "they  are  confident,  and  believe, 
that  the  dam,  raceway  and  mills,  including  the 
alterations  in  the  machinery,  cost,  at  least, 
$18.000;"  and  also  the  answer  of  Joshua  Under- 
bill, who  states,  in  his  separate  answer,  that 
"the  whole  expense  of  the  buildings  and  im- 
provements amounted  to  about  $20,000." 

These  respondents  must,  undoubtedly,  have 
known  of  this  exhibit,  but  had,  probably,  for- 
gotten that  they  had  furnished  the  Burlings 
with  it. 

Another  item  of  fraud  in  the  respondents  is 
the  repairs  put  upon  the  mills,  &c.,  just  at  the 
expiration  of  the  lease,  and  between  the  expira 
lion  of  the  lease  and  the  meeting  of  the  arbi- 
trators. 

These  repairs  have  been  treated  lightly  by 
the  opposite  counsel,  and  also  by  His  Honor, 
the  Chancellor,  in  giving  his  opinion.  But  it 
seems  to  me  that  this  conduct  of  the  respond- 
ents is  more  serious  in  its  consequences  than 
has  been  apprehended,  and  has  not  been  duly 
appreciated.  It  was  directly  calculated  to 
deceive  the  arbitrators,  and  to  induce  an  over- 
valuation of  the  property.  The  charge  in  the 
cross-bill,  of  using  "unjust  and  improper 
means  to  conceal  from  the  appraisers  the  state 
of  repair  in  which  the  mills  were,"  before  the 
arbitrators  viewed  and  examined  them,  the  re- 
spondents deny  generally  ;  they  admit,  indeed, 
that  some  short  time  previous  to  the  expiration 
of  the  lease,  they  repaired  the  grist  mill  and 
platform  across  the  raceway  ;  but  they  say 
nothing  of  any  repairs  subsequent  to  the  expi- 
ration of  the  lease,  and  His  Honor,  the  Chancel 
lor  seems,  in  a  great  measure,  to  have  overlooked 
this  fact. 

It  is  in  proof  that  these  mills,  &c.,  were  very 
much  out  of  repair  at  the  time  they  ceased  to 
be  used.  The  Fowlers  both  testify  to  this 
fact  ;  they  say  "  several  parts  of  the  mill  were 
in  a  decayed  state,  part  of  the  frame  was 
427*]  decayed,  *the  roof  was  leaky,  some  of 
the  main  posts  were  rotten;  several  of  the  girts 
were  decayed,  and  almostall  the  .sills  and  some 
of  the  sleepers  :  some  of  the  stone  foundation 
was  also  much  out  of  repair."  Now,  some  of 
the  repairs  were  made  just  before  the  expira- 
tion of  the  lease,  and  after  the  respondents  had 
ceased  to  use  the  mill,  such  as  "  wedging  up 
and  endeavoring  to  raise  some  of  the  floor- 
beams  that  had  settled,  putting  in  part  of  a  new 
sill,  and  repairing  some  of  the  cogs."  The  two 
Fowlers  also  both  testify  to  repairs  subsequent 
to  the  expiration  of  the  lease,  such  as  "  putting 
in  new  cogs,  covering  over  decayed  posts  of 
the  mill  with  boards  and  shingles,"  &c. 
William  Fowler  says  that  "  two  persons  were 
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employed  for  a  fortnight  in  doing  little  jobs, 
by  way  of  repairs,  in  and  about  the  said  mills." 
And  these  witnesses  both  declare  "  that  these 
repairs  were  calculated  to  make  the  premises 
appear  to  better  advantage."  It  is  also  proved 
that  these  mills  ceased  to  be  used  in  the  winter 
of  1812,  on  account  of  the  lease  expiring  in 
May  following.  Can  it,  then,  be  believed  that 
if  these  repairs  had  not  been  made  and  the  arbi- 
trators had  examined  the  premises  in  the  situ- 
ation they  were  in,  when  the  respondents 
ceased  to  use  them,  or  at  the  expiration  of  the 
lease,  that  the  valuation  would  have  been  so 
excessive  ?  It  is  hardly  possible,  therefore,  to 
conceive  for  what  purpose  these  repairs  were 
made,  at  the  time,  and  in  the  manner  they  were 
made,  unless  to  deceive  the  arbitrators  and  to 
produce  an  overvaluation  of  the  property  in 
question. 

It  may  be  said  that  the  respondents  had  a 
right  to  make  such  repairs  as  they  thought 
proper,  during  the  continuance  of  their  lease. 
This,  no  doubt,  they  had  a  right  to  do.  if  dot>e 
in  good  faith  ;  but  in  this  case  the  mills  had 
ceased. to  run  for  several  months  before  the 
lease  expired,  and  the  respondents  had  aban- 
doned all  idea  of  using  them  any  more.  They 
could  not,  therefore,  have  made  the  repairs  for 
the  purpose  of  enabling  them  to  enjoy  the 
lease.  They  were  not  bound,  by  any  covenant 
in  the  lease,  to  deliver  up  the  premises  in  good 
repair,  but  the  mills,  &c.,  were  to  be  appraised 
in  the  state  and  condition  they  were  in  when 
the  lessees  had  done  using  them,  or  at  the 
expiration  of  the  lease.  But  it  is  still  more 
difficult,  upon  any  just  and  fair  *calcu-  [*428 
lation,  to  account  for  the  repairs  made  after 
the  term  of  their  lease  had  ended. 

The  lessees  were  bound  to  deliver  up  the  pos- 
session of  the  premises  at  the  close  of  their  term; 
they  certainly  had  no  right  to  withhold  the 
property  from  the  lessors  till  they  should  be 
paid  for  theii  improvements.  They  had  their 
remedy  upon  the  covenant  in  the  lease  to  recov- 
er  the  amount  of  a  fair  valuation.  But,  instead 
of  this,  we  find  them  holding oyer.and  intermed- 
dling with  the  property,  without  any  notice  to 
or  direction  from  the  lessors.  Why  make 
these  repairs  at  all,  especially  at  their  own 
expense,  without  a  prospect  of  being  remuner- 
ated therefor  ?  What  prospect  of  remunera- 
tion had  they,  except  that  of  an  increased 
valuation  of  the  premises,  which  was  after- 
wards to  take  place  ?  Besides,  how  could 
these  respondents  know  what  use  the  rever- 
sioners  intended  to  make  of  this  property  when 
it  came  to  their  possession  ;  whether  they 
would  not  direct  the  mills,  &c.,  to  be  pulled 
down,  for  the  purpose  of  building  others, 
better  and  more  permanent,  or  that  they  would 
not  alter  them,  and  convert  them  to  some  other 
manufacturing  purposes  ? 

At  any  rate,  I  think  they  had  no  right  to 
interfere  at  all  with  the  property,  after  the 
expiration  of  the  lease.  I  can  arrive  at  no 
other  conclusion  than  that  these  repairs  were 
made  with  a  view  to  deceive  the  arbitrators, 
and  to  produce  an  overvaluation  of  the  prop- 
erty. It  is  said,  however,  in  answer  to  this, 
that  the  appellants  must  have  known  of  these 
repairs  ;  and  as  they  did  not  point  them  out, 
and  expose  them  to  the  view  of  the  arbitrators, 
we  are  to  presume  that  they  acquiesced  in 
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them.  There  is  certainly  no  proof  in  the  case 
that  the  appellants  knew  anything  about  these 
repairs.  If  the  respondents  had  acted  in  good 
faith,  they  should  have  notified  the  Van  Cort- 
landts  of  any  serious  defects  in  the  mills,  and 
if  they  needed  repairs,  to  have  permit  ted  them 
to  have  been  made  by  the  appellants,  or  by 
their  direction.  It  would  seem,  then,  that 
these  repairs  were  made  without  any  particular 
knowledge  of  the  lessors  ;  and  I  think  it  is  as 
fair  to  presume  this  to  be  the  fact,  as  that  the 
lessors  acquiesced  in  them,  because  they  did 
not  particularly  point  them  out.  I  should 
429*]  rather  infer  *that  the  repairs,  being 
done  without  notice,  were  done  to  deceive  all 
other  parties  concerned  ;  and  because  they  had 
the  effect  of  deceiving  the  appellants  as  well 
as  the  arbitrators,  the  Underbills  ought  not, 
therefore,  to  profit  by  it.  The  fact  is  not  to  be 
denied  that  the  extent  and  effect  of  these 
repairs  were  not  pointed  out,  either  by  the 
Underbills,  who  made  them,  and  whose  duty, 
1  conceive  it  was,  in  good  faith,  to  point  them 
'out,  nor  by  the  Van  Cortlandts.  Nor  does  it 
appear  that  the  arbitrators  were, in  any  manner, 
made  acquainted  with  these  repairs,  and  there- 
fore might  have  been  deceived  by  them  in 
making  up  their  judgment  as  to  the  real  value 
of  the  property. 

The  same  observations  might  apply  to  the 
nailing  up  of  the  cogpit,  and  the  laying  of 
loose  boards  over  the  raceway,  &c. ;  for  there 
seems  to  have  been  no  real  necessity  for  nail- 
ing up  the  cogpit,  to  keep  out  evil  disposed 
persons,  as  stated  in  the  answer  of  the  re- 
spondents, any  more  than  at  any  former 
period.  They  lived  in  the  house  as  before, 
and  the  millers  also  continued  there  as  former- 
ly ;  but  one  of  the  witnesses  says  that  Abraham 
I.  Underbill  told  him  that  this  was  done  "  to 
prevent  Van  Wyck  getting  into  the  mill." 
And  it  would  seem  that  these  cog-wheels  were 
very  rotten  and  defective  ;  for,  from  the  testi- 
mony of  one  of  the  Fowlers,  who  tended  the 
mill,  it  appears  that  in  the  fall  of  1813,  soon 
after  the  Van  Cortlandts  took  possession  of  the 
premises,  "  one  of  the  main  cogwheels  gave 
way  and  went  to  pieces,  from  natural  decay 
and  rottenness ;"  and  in  1814  it  became  neces- 
sary to  put  in  a  new  shaft  for  one  of  the  water 
wheels.  Here  it  is  said  again  that  Van  Wyck, 
the  agent,  might  have  knocked  off  these 
boards  and  discovered  this  rottenness.  But 
Van  Wyck  did  not  suspect  the  honesty  and 
fair  dealing  of  the  Underbills  ;  not  knowing, 
therefore,  or  suspecting  the  motives  which  led 
to  this  act,  he  was  not  aware  that  there  was 
any  design  practiced  upon  the  Van  Cortlandts. 
Besides,  if  the  arbitrators,  whose  particular 
business  it  was  to  examine  thoroughly,  did  not 
complain  of  the  want  of  light,  why  should 
Van  Wyck  ?  But  I  forbear  to  comment  upon 
this  conduct  of  the  respondents  ;  enough  is 
disclosed  in  the  case  to  satisfy  me  that  the 
award  has  been  procured,  both  by  the  miscon- 
4JJO*]  duct  of  the  arbitrators  *and  the  fraud 
of  the  respondents.  I  am,  accordingly,  of 
opinion,  that  the  decree  of  His  Honor,  the 
Chancellor,  be  reversed,  and  a  new  valuation 
directed. 

VAN  VECHTEN,  Senator.  The  material  facts 
in  this  cause  have  already  been  fully  stated. 
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I  shall,  therefore,  proceed  at  once  to  consider 
the  points  which  it  involves.  The  appellants 
seek  to  be  relieved  from  an  award  made 
against  them,  and  in  favor  of  the  respondents; 
and  I  am  free  to  acknowledge  that  my  first 
impressions  were  strong  against  the  just'ice  of 
the  award.  I  have,  therefore,  examined  the 
subject  with  considerable  solicitude  and  great 
deliberation.  This  examination  has,  however, 
resulted  in  a  deep  conviction  that  the  objec- 
tions which  are  made  to  the  award  are  untena- 
ble. But  I  must  be  permitted  to  add  that  the 
opinions  which  have  been  delivered  by  the 
judges  of  the  Supreme  Court  have  produced 
in- my  mind  some  distrust  of  the  correctness  of 
the  conclusion  at  which  I  have  arrived. 

The  general  grounds  on  which  an  award 
may  be  impeached,  according  to  the  settled 
doctrine  relative  to  awards,  appear  to  me  to 
be  resolvable  into  corruption  or  gross  miscon- 
duct in  the  arbitrators,  or  excess  of  power  or 
imposition.  Courts,  both  of  law  and  equity, 
have  uniformly  asserted,  and  adhered  to  this 
doctrine,  for  the  most  forcible  reasons.  The 
parties  to  an  arbitrament  elect  their  own 
judges,  and  voluntarily  clothe  them  with  pow- 
ers commensurate  to  a  final  decision  on  their 
rights,  unshackled  by  legal  forms  and  tech- 
nical rules.  Every  submission  may,  therefore, 
be  considered  as  evincing  the  intent  of  the 
parties  to  transfer  the  power  of  deciding  finally 
upon  the  matters  submitted,  from  the  judicial 
tribunals  to  the  arbitrators. 

It  is  not  surmised,  in  the  present  case,  that 
the  arbitrators  have  acted  corruptly.  We 
must,  of  course,  look  for  some  other  ground 
to  set  aside  the  award.  The  great  topics  of 
complaint,  on  the  part  of  the  appellants,  are  : 
1.  An  excessive  valuation  of  the  property  ap- 
praised ;  2.  Misconduct  of  the  arbitrators  in 
refusing  to  hear  competent  evidence  ;  and, 
*3.  Undue  means  used  by  the  respond-  [*431 
ents  to  influence  the  award. 

1.  The  question  of  value  was  expressly  sub- 
mitted to  the  judgment  of  the  arbitrators,  who 
were  to  appraise  the  mill  or  mills,  standing  on 
certain  lands  which  had  been  leased  to  the 
respondents,  or  their  assignees,  for  a  term  of 
years,  together  with  whatever  might  appertain 
thereto.  There  can  be  no  doubt  that  the  sub- 
mission authorized,  and  probably  the  parties 
contemplated  an  appraisement  upon  the  per- 
sonal view  and  examination  of  the  arbitrators; 
for  it  appears  that  they  were  men  whose  con- 
cern in  mills  and  milling  business  had,  as  was 
supposed,  qualified  them  in  an  eminent  de- 
gree for  that  purpose.  In  such  a  case,  the 
objection  of  overvaluation,  when  unsupported 
by  proof  of  corruption  or  imposition,  cannot  be 
listened  to  without  subverting  the  foundation 
of  the  law  of  awards.  In  Knox  v.  Symmond, 

1  Ves.,  Jr.,  369,  Lord  Thurlow  laid  down  the 
rule  that  an  award  cannot  be  set  aside  upon 
the  simple  ground  of  erroneous  judgment  in 
the  arbitrators,  for  to  their  judgment  the  par- 
ties refer  their  disputes.     In  Morgan  v.  Mather, 

2  Ves..  Jr.,  15,  Lord  Chief  Justice  Eyre,  and 
Judges  Ashhurst  and  Wilson  (when  they  held 
the    great    seal  as    Commissioners),  said  the 
court    does    not  take  upon  itself    to  inquire 
whether    arbitrators    have    judged    right    or 
wrong  upon  facts  ;  and  on  a  rehearing  before 
Lord  Loughborough,  he  observed  that  if  par- 
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ties  agree  to  refer  matters  to  judges  of  their 
own  choice,  this  court  cannot  correct  the  error 
of  their  judgment  upon  facts.  In  Emery  v. 
Wane,  5  Ves.,  Jr..  846,  Lord  Alvanley  said 
that  arbitrators  chosen  by  the  parties  ever  had, 
and  he  hoped  ever  would  have,  both  at  law 
and  in  equity,  an  authority,  so  that  the  award 
should  not  be  overhauled,  unless  for  fraud, 
imposition  or  gross  mistake.  In  Waller  v. 
King.  9  Mod.,  63,  the  bill  was  to  set  aside  an 
award  for  a  palpable  excess  of  damages,  and 
Lord  Macclesfield  held  that  he  could  not  dis- 
turb it  upon  the  ground  of  hardship,  because 
the  arbitrators  were  judges  of  the  parties'  own 
choosing.  In  Jackson  v.  Ambler,  14  Johns., 
103,  the  present  Chief  Justice  observed  that 
arbitrations  are  domestic  tribunals  ;  the  arbi- 
trators are  chosen  by  the  parties  themselves, 
432*]  and  frequently  *mingle  in  their  de- 
cisions their  own  knowledge  of  the  matters  in 
dispute.  Their  ends  are  mainly  honest,  and 
tend  to  terminate  intricate  disputes  with  very 
little  expense  to  the  parties  ;  for  all  these  rea- 
sons they  ought  to  be  reviewed  indulgently. 
Again;  fn  the  same  cause  (fb.,  105),  His  Honor 
said  that  in  an  arbitrament,  by  the  mere  .act  of 
the  parties  it  cannot  be  made  an  objection  to 
the  award  that  it  is  against  law.  The  doctrine 
of  the  cases  above  cited  clearly  shows  that  the 
objection  of  an  overvaluation  in  the  present 
case,  unconnected  with  fraud,  gross  miscon- 
duct or  imposition,  cannot  be  sustained  ;  for 
this  court  cannot  enter  into  the  valuation 
without  invading  the  exclusive  province  of 
the  arbitrators,  assigned  to  them  by  the  act 
of  the  parties,  any  more  than  it  could  set 
aside  the  award  on  an  objection  that  it  was 
against  law. 

2.  The  objection  of  misconduct  in  refusing 
to  hear  competent  evidence,  as  collected  from 
the  pleadings  and  proofs  in  the  cause,  rests  on 
the  arbitrators  having  declined  to  hear  evi- 
dence of  the  real  cost  of  constructing  the  dam 
and  raceway.  It  will  be  perceived,  on  look- 
ing into  the  case,  that  the  evidence  to  this 
point  is  somewhat  loose,  ambiguous  and  con- 
tradictory. I  do  not,  however,  mean  to  stop  to 
examine  it  on  either  of  those  grounds.  But  in 
order  to  determine  correctly  upon  the  question 
here  raised,  it  must  be  remembered  that  the 
arbitrators  were  the  rightful  judges  of  the 
materiality  as  well  as  of  t,he  weight  due  to  the 
evidence  offered.  For  they  were  to  appraise 
the  mill  or  mills  then  standing,  &c.,  with  the 
appurtenances,  which  evidently  implies  that 
they  were  to  view  the  premises  as  they  stood, 
and"  thereupon  form  and  express  their  judg- 
ment of  the  value.  It  cannot  be  denied  that 
they  were  authorized  to  hear  the  testimony  of 
witnesses,  to  aid  them  in  making  their  estimate 
of  value;  but,  notwithstanding  such  testimony, 
it  was  confided  to  and  required  of  them  to  fix 
the  value  according  to  their  own  judgment. 
Hence,  it  may  reasonably  be  inferred  that  the 
arbitrators  were  chosen  for  their  skill,  as  mill 
owners  or  builders,  acquired  by  their  practical 
concern  in  such  establishments.  The  evidence 
offered  and  rejected  was  not  that  by  which 
they  would  have  been  bound  to  regulate  their 
appraisement  ;  for  a  distinction  is  here  to 
433*]  *be  taken,  which,  in  my  view  of  the 
question,  solves  every  difficulty.  When  facts 
are  in  dispute  before  arbitrators,  which  can- 
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not  be  ascertained,  otherwise  than  by  a  recur- 
rence to  paro!  evidence,  the  refusal  to  hear  the 
evidence  would  support  the  charge  of  gross 
misconduct  against  the  arbitrators,  because  it 
would  shut  out  the  light  which  was  to  enlight- 
en and  guide  their  judgment.  The  evidence, 
in  the  present  case,  was  not  offered  to  establish 
disputed  facts,  but  to  aid  the  arbitrators  in 
making  an  estimate  of  the  value  of  certain  vis- 
ible and  specified  erections.  They  considered 
il  immaterial  for  the  purpose  intended.  To 
what  end,  then,  should  they  have  received  it  ? 
Can  the  exclusion  of  evidence,  which  they 
were  not  required  to  regard  when  in  collision 
with  their  own  judgment,  furnish  a  solid 
objection  to  their  award  ?  Is  it  pretended  that 
they  have  not  made  an  honest  appraisement, 
according  to  the  best  of  their  judgment  ? 
Surely  not.  Can  anyone  suppose  that^  the 
evidence  offered  would  have  varied  their 
appraisement  ?  Certainly  not ;  for  that  would 
be  indulging  supposition  against  the  fairness 
of  the  award,  supported1  as  it  is  by  the  oaths 
of  the  arbilrators.  This  was  a  submission  by 
the  mere  act  of  the  parties,  in  which,  accord- 
ing to  the  doctrine  of  the  cases  above  cited, 
the  award  of  the  arbitrators  cannot  be  dis- 
turbed, if  honestly  made,  for  error  in  judg- 
ment, either  as  to  the  facts,  the  law  or  the 
value.  The  case  bears  no  analogy  to  a  trial 
by  jury,  where  the  court  is  to  pronounce  upon 
the  admissibility  of  evidence,  and  the  jury  are 
to  decide  on  its  weight.  In  that  case,  if  the 
court  overrules  competent  evidence,  it  with- 
holds from  the  jury  the  matters  upon  which 
they  are  to  found  their  verdict,  and  therefore 
deprives  the  party  offering  the  evidence  of  the 
means  to  prove  his  right.  But  here  the  par- 
ties have  confided  to  the  arbitrators  the  double 
office  of  judges  and  jurors,  and  have  reposed 
themselves  upon  their  skill  and  judgment,  to 
be  exercised  on  a  personal  view  and  examina- 
tion of  the  subjects  to  be  appraised.  It  there- 
fore appears  to  me  an  unsound  objection  to  the 
award,  that  the  arbitrators  refused  to  hear  evi- 
dence which  they  deemed  immaterial,  and 
consequently  were  not  bound  to  regard  in  their 
estimate  of  value. 

*3.  Let  me  now  examine  whether  the  [*434 
objection  that  the  respondents  have,  by  undue 
means,  influenced  the  award,  has  been  made 
out.  It  is  founded  upon  the  allegations  and 
proofs  that,  about  the  time  of  the  expiration 
of  the  lease,  the  respondents  covered  certain 
decayed  and  leaky  parts  of.  the  mills  with 
boards  and  shingles,  and  strewed  meal,  or  flour 
and  bran,  on  the  floor,  to  elude  the  discovery 
of  such  decay,  and  the  'marks  of  the  leaks. 
Several  witnesses  swear  to  the  acts  charged, 
and  some  depose  to  their  being  done  with  the 
intent  alleged  by  the  appellants.  It  will, 
therefore,  be  necessary  to  discuss  this  evi- 
dence. 

In  order  to  render  it  effectual,  it  should 
appear  that  success  attended  the  deceptive 
means  used  by  the  respondents. 

What  is  the  evidence  upon  this  subject  T 
That  the  examinations  of  the  mills  by  the  arbi- 
trators were  conducted  openly,  and  in  the 
presence  of  the  parties  or  their  agents.  Were 
either  of  them  ignorant  of  the  age  of  the  mills, 
or  can  it  be  presumed  that  they  were  unap- 
prised»that  the  buildings  and  machinery  had  . 
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deteriorated  by  the  lapse  of  time  and  constant 
use  ?  This  is  not  pretended.  How,  then,  can 
it  be  supposed  that  the  flimsy  practices  im- 
puted to  the  respondents  have  eluded  either 
the  discernment  of  the  arbitrators  or  the  nat- 
urally prying  observations  of  the  opposite 
parties  ?  Does  Van  Wyck,  who  attended  the 
examination  as  agent  for  Mr.  Van  Cortlandt, 
swear  that  he  was  deceived  by  them  ?  No. 
Then,  I  ask,  whence  the  inference  is  or  can  be 
drawn,  that  these  practices  imposed  on  any 
one  ?  Neither  Anderson  nor  Van  Wyck,  who 
had  the  best  opportunity  of  knowing  it,  sug- 
gested even  a  belief  of  the  fact  of  imposition  ; 
and  the  arbitrators,  Lydig  and  Mott,  repel  it 
by  their  testimony;  they  say  that  they  exam- 
ined the  premises  until  they  were  entirely 
satisfied.  It  is  true  that  some  of  the  appellants' 
witnesses  depose  that  the  examination  was 
rapid  and  less  minute  than  in  their  opinions  it 
ought  to  have  been.  But  who  were  the  proper 
judges  of  the  sufficiency  of  the  examinations 
— third  persons  who  were  casually  present,  or 
the  arbitrators  whom  the  parties  had  mutually 
chosen  for  the  purpose  ?  Does  it  appear  that 
any  person  requested  a  more  particular  exami- 
nation ?  No.  How  happened  this,  if  anyone 
present  deemed  more  particularity  in  the 
435*]  examination,  pecessary  ?  *The  objec- 
tion of  imposition  on  the  arbitrators  cannot  be 
sustained,  unless  they  were  in  fact  imposed 
upon.  A  fraud  resting  merely  in  intention  does 
not  require  the  aid  of  the  correcting  power  of 
this  court ;  nor  does  a  meditated,  but  unexe- 
cuted imposition  upon  arbitrators  furnish 
either  a  legal  or  equitable  ground  to  impeach 
their  award.  Upon  the  whole,  I  can  discover 
no  evidence  in  the  case  to  support  the  last 
objection  ;  but,  on  the  contrary,  the  whole 
current  of  the  proof  bears,  in  my  opinion, 
directly  against  it. 

Under  these  impressions,  I  have,  arrived  at 
the  conclusion  that  the  appellants  have  failed 
to  make  out  any  objection  to  the  award  in 
question,  which  is  sustainable  either  at  law  or 
in  equity.  It  is  probable,  that  in  point  of  fact, 
injustice  may  have  been  done  to  the  appellants; 
that  the  arbitrators  may  have  erred  in  the 
amount  of  their  appraisement ;  but  I  can  per- 
ceive nothing  in  the  terms  of  the  submission, 
or  in  the  law  of  the  awards,  that  give  to  this 
court  the  power  of  correction.  Lord  Redes- 
dale  said  (I  Sch.  &  L.,  284)  it  is  not  sufficient 
to  authorize  the  court  to  interfere,  that  injus- 
tice has  been  done.  Rules  are  established, 
some  by  the  Legislature,  some  by  the  courts 
themselves,  for  the  purpose  of  puling  an  end 
to  litigation  ;  and  it  is  more  important  that  an 
end  should  be  put  to  litigation  than  that  justice 
should  be  done  in  every  case  ;  the  truth  is  that 
owing  to  the  inattention  of  parties,  and  several 
other  causes,  exact  justice  can  very  seldom  be 
done.  The  late  Chief  Justice  observed  (11 
Johns.,  220),  that  it  is  better  to  preserve  con- 
sistency in  legal  principles,  although  it  may 
not  always  suit  the  equity  of  the  individual 
case,  than  to  make  those  principles  bend  to 
what  may  be  thought  the  substantial  justice 
of  each  particular  .case.  Let,  then,  the  abstract 
equity  of  this  case  be  what  it  may,  unless  the 
established  rules  by  which  this  court  is  bound 
to  administer  justice,  entitle  the  appellants  to 
the  relief  which  they  pray  for,  the  court  cannot 
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and  ought  not  to  grant  it,  I  am,  therefore,  of 
opinion  that  the  decree  of  the  Court  of  Chan- 
cerv  ought  to  be  affirmed. 

But  a  majority  of  the  court,1  being  of  opinion 
that  the  decree  of  the  Chancellor  ought  to  be 
reversed,  it  was  thereupon  ordered,  [*4:*(5 
adjudged  and  decreed  that  the  decree  of  His 
Honor,  the  Chancellor,  in  the  original  suit, 
wherein  the  respondents  are  plaintiffs,  and  the 
appellants  are  defendants,  be  and  the  same  is 
hereby  reversed  ;  and  that  the  bill  in  the  orig- 
inal suit  be  dismissed  ;  and  that  the  plaintiffs 
therein  pay  to  the  defendants  therein  (heir 
costs  in  the  court  below,  to  be  taxed  ;  and  it  is 
further  ordered,  adjudged  and  decreed  that 
the  decree  of  His  Honor,  the  Chancellor  in  the 
cross-suit  wherein  the  appellants  are  plaintiffs 
and  the  respondents  are  defendants,  be  and  the 
same  is  hereby  also  reversed  ;  and  that  the 
plaintiffs  be  restored  to  all  things  they  may 
have  lost  by  the  last-mentioned  decree,  and 
have  such  relief  as  is  sought  for,  and  prayed 
in  and  by  their  said  cross-bill ;  and  it  is  further 
ordered,  adjudged  and  decreed  that  the  pro- 
ceedings removed  into  this  court  be  remitted 
to  the  Court  of  Chancery,  to  the  end  that  the 
decree  of  this  court  be  carried  into  full  effect. 

Decree  of  reversal. 

Reversing,  2  Johns.  Ch.,  339. 

Cited  in— 5  Cow.,  426 ;  8  Cow.,  31 ;  5  Wend.,  520 ;  1 
Paige,  284 ;  3  Edw.,  355 ;  33  N.  Y.,  27 :  62  N.  Y.,  405  ; 
73  N.  Y.,  411  ;  82  N.  V.,  31 :  26  Hun,  448 ;  20  Barb.,  493; 
21  Barb.,  395  ;  29  Barb.,  470 :  52  How.  Pr.,  421 ;  4  Abb. 
N.  S.,  160;  4Dtier,  330;  2  Bos.,  123;  7  Rob.,  287  ;  6 
Daly,  406 :  33  Mich.,  129 ;  48  Mich.,  382  ;  55  Wis.,  425  ; 
23Cal.,  367;  64  Mo.,  35. 


JACOB    BERRY,    Impleaded    with  C.  VAN 
BUREN,  Appellant, 

JUSTUS  THOMPSON,  Respondent. 

Alleged  Usury — Failure  to  Defend — Defendant 
Concluded  by  Verdict  and  Judgment —  Uusu 
rious  Debt,  not  Validated  by  Assignment 

Where  the.part.v  is  sued  at  law  on  notes,  alleged 
by  him  to  be  usurious,  and  he  suffers  a  verdict  and 
judgment  to  be  taken  against  him,  without  making 
any  defence  or  applying  to  the  Court  of  Chancery, 
in  due  season,  he  is  concluded  and  is  not  entitled  to 
relief  in  equity. 

An  assignment  of  a  debt,  usurious  in  its  creation, 
to  a  third  person,  with  knowledge  of  the  original 
transaction,  will  not  protect  it  from  the  scrutiny  of 
a  court  of  equity. 

A  PPEAL  from  the  Court  of  Chancery.  See 
/I  3  Johns.  Ch.,  395. 

Mr.  C.  Baldwin  for  the  appellant. 

Mr.  Sampson,  contra. 

The  court  being  unanimously  of  opinion 
that  the  decree  *of  the  Court  of  Chan-  [*4.'i7 
eery  ought  to  be  affirmed,  it  was  thereupon 
ordered,  adjudged  and  decreed  that  the  decree 
of  the  Court  of  Chancery  be  in  all  things 
affirmed,  and  that  the  appellant  pay  to  the 
respondent  $200  for  his  damages  and  costs  in 
defending  the  appeal ;  and  that  the  record  be 
remitted,  &c. 

Decree  of  Affirmance. 

Affirming— 3  Johns.  Ch.,  395. 
Cited  in— 3  Barb.,  433. 

1.— For  reversing,  19  ;  for  affirming,  7. 


NOTE.  —  Usury—  Effect  of  judgment.      Compare 
Stewart  v.  Eden,  2  Cai.,  150,  note. 
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WILLIAM   JAMES  M'NEVEN  ET  AL., 

Appellants, 

v. 
EDWARD    P.    LIVINGSTON  ET  AL., 

Respondents. 

Joint  Proprietors    of  Patent  Right — Responsi- 
bility of  Each  for  Acts  of  Other. 

Where  two  persons  are  joint  proprietors  of 
certain  patent  rights,  as  for  navigating1  vessels  by 
eteain,  and  one  of  them  on  the  mere  ground  of  such 
joint  interest  or  concern,  is  not  responsible  for  any 
special  contract  or  undertaking-  entered  into  by  the 
other  with  any  assignee  of  such  right,  not  con- 
nected with  the  enjoyment  and  exercise  of  their 
common  privilege  Under  the  patent. 

Where  a  party  intends  to  abandon  or  rescind  a 
contract,  on  the  ground  of  a  violation  of  it  by  the 
other,  he  must  do  so  promptly  and  decidedly,  on  t  he 
first  information  of  such  breach.  If  he  negotiates 
with  the  party  after  knowledge  of  the  breach,  and 
permits  him  to  proceed  with  the  work,  it  is  a  waiver 
of  his  right  to  rescind  the  contract. 

APPEAL  from  the  Court  of  Chancery.  See 
3. Johns.  Ch.,  23  ;  S.  C.  under  the  title  of 
Lawrence  v.  Dale. 

Mr.  T.  A.  Emmet  fpr  the  appellants. 

Messrs.  Rigg*  and  8.  Jones,  Jr.,  for  the 
respondents,  Edward  P.  and  Robert  L.  Liv- 
ingston. 

Mr.  C.  Baldwin,  for  the  executors  of  Robert 
Fulton,  deceased,  respondents. 

A  majority  of  the  Court1  being  of  opinion 
that  the  decree  of  the  Court  of  Chancery 
ought  to  be  affirmed,  it  was  thereupon  ordered 
adjudged  and  decreed  that  the  decree  of  the 

1.— For  affirming,  16 ;  for  reversing,  6. 
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Court  of  Chancery  be  affirmed,  and  that  the 
appellants  pay  to  the  respondents  for 

their  costs  in  defending  the  appeal,  and  that 
the  record  be  remitted,  &c. 

Decree  of  affirmance. 

Affirming— 3  Johns.  Ch.,  23. 

Cited  in— 19  Johns.,  540:  Hoffm.,134 ;  11  How.  Pr., 
528 ;  64  How.  Pr.,  55 ;  2  Rob.,  288 ;  1  Daly,  213. 


*HERMAN  HENDRICKS,  Appellant,[*4:3S 

v. 
JACOB  T.  WALDEN  ET  AL.,  Respondent. 

See  2  Johns.  Ch.,  283,  the  points  decided,  and 
decree  affirmed. 

A  PPEAL  from  the  Court  of  Chancery.  See 
A  2  Johns.  Ch.,  283. 

Mr.  C.  Baldwin  for  the  appellant. 

Messrs.  Boyd  and  T.  A.  Emmet,  for  the 
respondents. 

The  Court  being  unanimously  of  opinion 
that  the  decree  of  the  Court  of  Chancery  ought 
to  be  affirmed,  it  was  thereupon  ordered,  ad- 
judged and  decreed  that  the  decree  of  the 
Court  of  Chancery  be  affirmed  ;  and  that  the 
appellant  pay  to  the  respondents  for  his 

costs,  &c.,  and  that  the  record  be  remitted, 
•fee. 

Decree  of  affirmance. 

Affirming— 2  Johns.  Ch.,  283. 

Cited  in-lOBos..  647;  1  Rob.,  381;  3  Rob.,  155;  « 
111.,  158, 160. 

JOHNS.  REP.,  17. 


[END  OF  MARCH  TERM,  1819.] 


CASES  AKGUED  AND  DETERMINED 


IN  THE 


Court  for  the  Trial  of  Impeachments 

AND 

CORRECTION  OF  ERRORS 


tN  THE 


STATE   OF  NEW   YORK, 


JANUARY,  MARCH  AND  APRIL,  1820. 


MOSES  BARTLETT,  Plaintiff  in  Error, 

v. 
WILLIAM  CROZIER,  Defendant  in  Error. 

Overseers  of  Highways — Civil  Action  by  Indi- 
vidual Injured  on  Unsafe  Bridge,  Will  not 
Lie  Against — Nor  Against  the  Commissioners 
— Injured  Party  may  Sue  for  Penalty — Plead- 
ings— Effect  of  Verdict  upon  Defective  Plead- 
ing. 

No  civil  action  will  lie  against  an  overseer  of 
highways,  at  the  suit  of  an  individual,  for  any  in- 
jury which  he  has  sustained,  in  consequence  of  the 
neglect  of  the  overseer  to  keep  a  bridge  in  repair; 
nor,  it  seems,  against  the  commissioners  of  high- 
ways, though,  if  such  private  action  would  lie  at 
all,  it  would  be  against  them ;  but  the  party  injured 
can  sue  for  the  penalty  only,  imposed  by  the  Statute 
(sess.  36,  ch.  35 :  2  N.  R.  L.  270)  for  each  neglect  or 
breach  of  duty. 

If.  however,  a  civil  action  would  lie.  at  the  suit  of 
the  person  injured  by  a  bridge  out  of  repair,  it  must 
be  on  the  Statute,  and  the  declaration  ought  to  state 
specially  the  cause  of  action  arising  under  the 
Statute,  and  every  fact  requisite  to  enable  the  court 
to  judge  whether  there  has  been  a  breach  of  duty. 
It  is  not  enough  to  state,  generally,  that  the  defend- 
.ant  was  an  overscser  of  high  ways,  and  willfully  neg- 
lected his  duty,  and  suffered  the  bridge  to  remain 
out  of  repair,  whereby  the  plaintiff's  horse  fell 
through,  arid  broke  his  leg.  &c.  And  such  a  declar- 
ation is  not  aided  by  a  verdict;  for  though  a  title 
defectively  set  out  may  be  cured  by  verdict,  yet  a 
verdict  will  not  cure  a  total  defect  of  title. 

Citations.— Act,  sess.  36,  ch.  33,  sees.,  1,  3,  5,  8, 13  ; 
2  Co.  Inst.,  701:  Cro.  Car..  365 :  Com.  tit.  Dig..  Chemin, 
B.  3  ;  2  Bl.,  685  ;  Andrews,  101,  285 :  Stat.  22  H.  VIII., 
ch.  5 ;  13  Co.  37.  sec.  7  ;  Popham,  192 ;  Stat.  2  &  3  P.  & 
M.,  ch.  8;  Stat.  1  Ann.,  1  ch.  18;  Stat.  13,  Geo.  III.,  ch. 
78 :  2  T.  R.,  667 :  5  Ed.  IV..  f o.  3  :  Bro..  tit.  action  sur 
leoase,  pi.  91:  Co-n.  Dig.,  tit.  Action  upon  Statute, 
G  &  A.  3:  Com.  Dig.,  tit.  Pleader.  C,  7«  :  4  Johns., 
19) ;  7  Johns.,  402 :  8  Johns.,  218,  312 :  3  Wils.,  275  :  3 
Burr.,  1728:  1  Salk.,  364;  Gilb.  Hist.  C.  PI.,  139; 
Doug.,  679 ;  2  Show.,  233  ;  2  Salk.,  662 ;  1  T.  R.,  141 ;  4 
T.  It.  470. 

THIS  was  an  action  on  the  case,  originally 
commenced   in   .the  Court  of  Cqmmon 
Pleas    of  the   County  of  Washington.     The 

*Several  of  these  cases  decided  were  argued  a* 
an  adjourned  session  of  the  court,  held  at  the  City 
of  Albany,  on  the  first  day  of  November  last. 


NOTE.— Liability  of  public  officers  in  suite  hi/  pri- 
vate individuals.  See  Seaman  v.  Patten,  2  Cal.,  312. 
note. 

JOHNS.  REP.,  17. 


declaration  set  forth,  "for  that  whereas  all 
Overseers  of  Highways  are  bound,  by  the  laws 
of  the  hind,  to  repair  and  keep  in  order  the 
highways  within  the  several  districts  for  which 
they  shall  be  elected  Overseers  ;  and  whereas 
the  said  M.  B.,  on  April  5,  1814,  at  the  annual 
town  meeting,  held  at  the  hotel,  in  the  village 
of  Salem,  in  the'town  of  *Salem,  in  the  [*44O 
County  of,  &c.,  was  duly  elected  an  Overseer 
of  Highways  for  the  saul  town,  for  the  dis- 
trict known  and  distinguished  by  the  name  of 
district  No.  14,  in  the  said  town  of  S.,  and 
during  the  term  of  one  year  from  the  said 
April  5  ;  and  on  the  .same  day  and  year  afore- 
said, at.  &c..  took,  &c.,  the  oath  required  of 
him,  as  Overseer  as  aforesaid,  by  the  Act,  &c., 
which  oath,  &c. ,  was  afterwards,  to  wit :  on 
April  7.  &c.,  duly  filed  in  the  office  of  the 
town  clerk  of  the  said  town  of  S.  ;  yet  the 
said  Moses,  being  such  overseer,  well  know- 
ing the  premises,  but  wrongfully  and  injuri- 
ously intending  to  injure  the  said  W.  C.,  and 
not  regarding  his  duty  in  that  behalf,  as  Over- 
seer of  district  No.  14,  but  wholly  neglecting 
the  same,  negligently  and  willfully  suffered 
and  permitted  a  certain  bridge,  in  the  said  dis- 
trict,and  on  a  public  highway,  in  said  district, 
to  be  and  remain  for  a  long  space  of  time,  to 
wit :  for  the  space  of  three  months,  to  wit : 
from  Jan.  1,  1»15,  to  April  1,  1815,  broken, 
shattered,  dangerous  and  wholly  unfit  to 
travel  over,  to  wit :  at,  &c.,  he,  the  said  M. 
B. ,  being  such  Overseer  as  aforesaid,  during 
all  this  time,  well  knowing  the  said  bridge  to 
be  so  broken,  shattered,  dangerous  and  wholly 
unfit  to  travel  over,  as  aforesaid  :  and  whereas, 
afterwards,  to  wit:  on  Feb.  13,  1815,  the  said 
W.  C.  was  possessed  of  a  certain  mare  of  great 
value,  to  wit  :  the  value  of  $100,  and  was 
then  and  there  driving  the  said  mare  over  tho 
said  bridge,  whereby,  by  reason  of  the  willful 
negligence  of  the  said  M.  B.,  in  not  repairing 
the  said  bridge,  the  said  mare  of  the  said  WT 
C.  fell  th rough  the  said  bridge,  and  thereby 
broke  her  leg,  and  was  greatly  wounded.  &c., 
by  means  of  which,  &c.,  she  became  and  was 
of  no  use  or  value  to  the  said  W.  C.,  and  he, 
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the  said  W.  C. ,  has  been  put  to  great  charges 
and  expense  of  his  moneys  iu  and  about  the 
feeding,  keeping,  taking  care  of  and  endeav- 
oring to  cure  the  said  mare,  in  the  whole 
amounting  to  a  large'  sum  of  money,  to  wit : 
the  sum  of  $100,  &c.  The  second  count  was 
similar  to  the  first,  alleging  that  the  defend- 
ant, not  regarding  iu  anywise  his  duty  as 
Overseer  of  Highways  as  aforesaid,  did  not 
repair,  or  cause  and  procure  the  said  road  and 
bridge  to  be  repaired,  &c.,  by  reason  whereof 
an  action  hath  accrued  to  the  said  W.  C.,  &c. 
441*]  *The  third  count  was  similar  to  the 
second,  except  that  it  stated  that  the  mare  was 
driven  by  a  servant  of  W.  C.  The  defendant 
pleaded  not  guilty,  and  a  verdict  having  been 
found  for  the  plaintiff,  on  which  the  Court  of 
Common  Pleas  gave  judgment,  the  cause  was 
brought,  by  a  writ  of  error,  to  the  Supreme 
Court ;  and  the  error  assigned  was,  that  the 
declaration  was  insufficient  in  law  to  maintain 
the  action. 

The  Supreme  court  affirmed  the  judgment 
of  the  Court  of  Common  Pleas,  and  from  this 
judgment  of  affirmance  a  writ  of  error  was 
brought,  returnable  in  this  court. 

The  (Jhief  Justice  stated  the  reasons  of  the 
judgment  in  the  court  below;  for  which  see 
15  Johns.,  250-355. 

Mr.  Crary,  for  the  plaintiff  in  error. 

1.  At  the  common  law  there  is  no  remedy  by 
action,  at  the  suit  of  an  individual,  for  not 
repairing  a  bridge  ;  the  only  remedy  is  by 
indictment  against  the  county.  If  the  action  is 
intended  to  be  on  the  Statute,  the  Statute  must 
be  referred  to  and  rehearsed.  (1  Roll.  Abr.,  49; 
1  Com.  Dig.,  Action  on  the  Statute,  G.  A.,  3  ; 
5  Com.  Dig.,  PI.  C.,  76;  Cole  v.  Smith,  4 
Johns.,  197  ;  Newcomb  v.  Butterfield,  8  Johns., 
342;  Biyelow  v.  Johnson,  13  Johns.,  429; 
Jacob's  Law  Diet.,  Highways,  III.)  If  there 
is  no  reference  to  the  Statute,  it  is  waived  ; 
and  if  the  action  is  at  common  law,  it  cannot 
be  supported  by  Statute.  An  Overseer  of 
Highways  is  not  an  officer  known  at  the  com- 
mon law.  And  there  is,  at  common  law  a 
distinction  between  highways  and  bridges. 
The  town  or  parish  are  bound  to  repair  the 
highways,  unless  some  individual  is  bound  to 
repair,  by  subscription  or  by  tenure.  But  in  case 
of  bridges,  if  no  particular  person  is  bound  by 
prescription,  or  ratione  tenures,  to  keep  them 
in  repair,  the  whole  county  must  repair  them; 
and  the  remedy,  in  either  case,  is  by  present- 
ment or  indictment.  (2  Inst.,  700,  701  ;  3 
Com.  Dig.,  Chemin,  B,  2,  B,  3  ;  Cro.  Car., 
365;  1  Ld.  Raym.,  715;  4  Burr.,  2510;  5  Burr., 
2700  ;  5  T.  R.,  499 ;  1  Esp.  N.  P.,  147  ;  Dalt., 
J.,  26.)  An  action  on  the  case  will  not  lie  by 
any  individual  against  the  inhabitants  of  the 
44tJ*]  county,  for  an  injury  *sustained  in 
consequence  of  a-bridge  being  out  of  repair. 
Bro.  Abr.,  tit.  Action sur  le  case,  pi.  93.)  In  the 
case  of  Russell  v.  The  Men  of  Devon,  2  T.  R., 
667,  the  Court  of  K.  B.  said  there  was  no 
precedent  for  such  an  action,  and  that,  on  the 
ground  of  the  very  great  inconvenience,  it 
ought  not  to  be  maintained.  Ashhurst,  J., 
observed,  "  but  it  has  been  said,  that  there  is 
a  principle  of  law  on  which  this  action  may 
be  maintained,  namely  :  that  where  an  indi- 
vidual sustains  an  injury,  by  the  neglect  or 
default  of  another,  the  law  gives  him  a  rem- 


edy.  But  there  is  another  general  principle  of 
law  which  is  more  applicable  to  this  case,  that 
it  is  better  that  an  individual  should  sustain  an 
injury  than  that  the  public  should  suffer  an 
inconvenience."  Then,  what  would  be  the 
inconvenience  and  extreme  hardship,  if  this 
action  against  an  Overseer  could  be  main- 
tained ?  The  Overseer  of  Highways  is  com- 
pelled to  accept  the  office,  under  a  penalty  of 
$12.50  (2  N.  R.  L.,  125,  sess.  36,  ch.  35,  sec. 
10);  but  if  he  is  to  be  made  liable  to  the  action  of 
every  individual  who  may  be  injured,  in  con- 
sequence of  a  road  or  bridge  being  out  of 
repair,  who  would  not  prefer  paying  the  pen- 
alty ?  Could  any  person  be  found  willing  to 
accept  such  an  office  ?  The  office  is  created 
by  the  Statute,  which  prescribes  the  duties 
and  imposes  penalties  for  a  neglect  of  them; 
but  it  gives  no  action  for  damages  to  any 
individual,  and  the  right  of  action  cannot  be 
implied. 

2.  In  all  actions  against  an  officer,  whether 
at  common  law  or  by  statute,  the  declaration 
must  state  the  particular  duty,  and  the  neg- 
lect of  it.  The  declaration,  in  this  case, 
states  merely  that  the  defendant  was  appointed 
an  Overseer  of  Highways ;  it  does  not  aver 
that  he  had  any  duty  to  perform,  unless,  as 
overseer,  he  was  bound  to  repair  the  bridge 
at  his  own  expense.  By  the  Statute  (2  N.  R. 
L.,  270,  sess.  36,  ch.  33),  the  Overseers  have 
nothing  to  do  with  bridges;  they  are,  when 
directed  by  the  Commissioners  of  Highways, 
to  warn  all  persons  assessed  to  work  on  high- 
ways, to  to  collect  fines,  &c. ,  and  to  execute 
all  such  orders  of  the  commissioners  of  the 
town  to  which  they  belong,  as  shall  be  given 
to  them  in  conformity  to  law.  (Sees.  1-3,  5- 
10,  14.  Until,  then,  the  Commissioners  have 
*faken  the  steps  pointed  out  by  the  [*443 
Statute,  there  is  nothing  to  be  done  by  the 
overseers,  who  are  subordinate  to  the  Commis- 
sioners. It  does  not  appear  from  the  declara- 
tion that  any  directions  were  given  by  the 
Commissioners  to  the  appellant,  relative  to  this 
road  or  bridge ;  nor  that  he  had  any  authority 
to  compel  any  assistance;  he  was  without  power 
and  without  duty.  In  Freeman  v.  Cornwall, 
10  Johns.,  470,  the  court  said  that-  the  defend- 
ant was  not  answerable,  in  a  private  suit,  for 
any  error  of  judgment, as  an  Overseer  of  High- 
ways ;  but  only  in  the  cases  provided  for'by 
the  Statute,  which  subjects  him  to  a  penalty. 
(Bouton  v.  Neilaon,  3  Johns.,  474.)  If  there 
was  no  right  of  action 'at  common  law,  before 
the  Statute,  there  can  be  no  remedy  but  under 
the  Statute,  and  the  penalty  only,  for  a  breach 
or  neglect  of  duty,  can  be  recovered.  (Almy 
v.  Harris,  5  Johns.,  175;  Jones  v.  Exlix,  2 
Johns.,  379;  Rex  v.  Robinson,  2  Burr.,  805; 
Rex  v.  Royal,  2  Burr.,  832,  834;  1  Com.  Dig., 
Action  on  the  Statute,  C.) 

Again  ;  in  all  actions  against  an  officer,  it 
is  necessary  to  state  that  he  is  an  officer,  what 
it  was  his  duty  to  do,  and  that  he  has  neglected 
or  violated  his  duty.  (5  Com.  Dig.,  tit.  PI., 
2,  O.)  'Now,  the  declaration  in  this  case  does 
not  state  what  was  the  duty  of  the  appellant, 
but  merely  that  he  was  an  Overseer  of  High- 
ways, and  that,  not  regarding  his  duty,  he 
negligently  suffered  the  bridge  to  be  out  of 
repair.  Such  a  general  averment  is  not  suffi- 
cient. The  presumption  of  law  is,  that  every 
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officer  does  his  duty.  Where  the  law  pre- 
sumes an  affirmative,  the  plaintiff  must  aver 
and  prove  the  negative.  (1  Saund..  238  c  ;  1 
Chit.  PI.,  226  ;  2  East,  192.)  By  the  Statute, 
the  power  to  raise  money  to  repair  roads  and 
bridges  is  given  to  the  Commissioners  of  High- 
ways ;  they  are  to  apply  the  tines  and  penal- 
ties to  the  repairs  of  roads  and  bridges.  The 
Overseers  have  nothing  to  do  with  bridges, 
except  where  moneys  have  come  into  their 
hands,  out  of  the  funds  raised  by  the  Commis- 
sioners, from  fines  and  commutation  money. 
The  respondent  should  have  averred  and 
shown  that  the  appellant  had  the  means  in 
his  hands  of  making  the  repairs  to  this  bridge. 

It  seems  to  have  been  presumed  by  the  court 
below,  that  what  was  required  by  the  Statute 
444*]  to  charge  an  Overseer,  was  *proved, 
merely  because  the  declaration  stated  that  the 
defendant  was  an  Overseer,  and  had  neglected 
his  duty  ;  but  before  that  presumption  could 
legally  exist,  it  ought  to  have  been  shown, 
that  the  action  was  brought  on  the  Statute; 
otherwise,  that  fact  is  first  to  be  presumed, 
and  then,  that  the  duty  required  by  the  Statute 
has  not  been  performed. 

3.  But  it  will  be  said  that  all  these  defects 
and  omissions  in  the  declaration  are  cured  by 
the  verdict.  If  so,  then,  if  the  plaintiff  should 
obtain  a  verdict,  it  would  stand,  though  the 
declaration  contained  no  cause  of  action  at 
all. 

The  case  of  Townsend  v.  SuaqueJuinna  Turn- 
pike Co.,  6  Johns.,  90,  is  not  applicable  ;  an 
Overseer  cannot  be  considered  as  the  owner 
of  the  road,  and  entitled  to  take  toll. 

Mr.  Foot,  contra,  admitted  that  if  a  party 
had  no  right  or  remedy  at  common  law,  he 
could  not  resort  to  the  remedy  given  by 
Statute,  without  referring  to  the  Statute.  The 
3d  section  of  the  Act  Relative  to  Highways 
(2  N.  R.  L.,  270),  points  out  the  duty  of  the 
Overseers  ;  they  are  required  to  repair  and 
keep  in  order  the  highways  within  the  several 
districts  for  which  they  shall  be  elected;  to 
warn  all  persons  assessed  to  work  on  the  high- 
ways to  come  and  work  when  required  by  the 
Commissioners;  to  collect  all. fines  and  com- 
mutation money,  and  to  execute  all  such  or- 
ders of  the  Commissioners,  as  shall  be  given  by 
them  in  conformity  to  law.  By  the  13th  sec- 
tion, they  are  to  receive  moneys  for  that  pur- 
pose, and  to  account  in  writing  to  the  Com- 
missioners for  the  same.  If  any  road  or 
bridge  is  directed  by  the  Commissioners 
to  be  repaired,  it  is  the  duly  of  the  Over- 
seers to  see  that  the  repairs  are  made. 
Now,  the  declaration  alleges  that  the  appel- 
lant was  an  Overseer  of  Highways  of  the 
town,  and  being  such  Overseer,  well  knowing 
the  premises,  but  wrongfully  and  injuriously 
intending  to  injure  the  said  W.  C.,  and  not 
regarding  his  duty  in  that  behalf,  as  Overseer, 
&c.,  but  wholly  neglecting  the  same,  negli 
gently  and  willfully  suffered  and  permitted  the 
bridge  to  be  out  of  repair,  «fec.,  whereby  the 
mare  fell,  &c. 

To  support  the  declaration,  it  was  necessary 
44«5*J  for  the  *plaintiff  below  to  prove,  at  the 
trial,  that  the  defendant  was  Overseer,  that 
the  Commissioners  had  directed  the  bridge  to 
be  repaired,  and  had  supplied  him  with  money 
for  the  purpose,  and  that  he  neglected  to  have 
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the  repairs  done,  &c.  Now,  after  verdict,  the 
court  will  intend  that  all  those  facts  were 
proved,  for  the  issue  joined  necessarily  re- 
quired the  proof  of  them.  (1  Chit.  PI.,  402  ;  1 
Saund.,  228  a,  n.  1,  and  cases  there  cited  •  1 
Johns.,  276.) 

Then  the  main  question  arises,  supposing  all 
these  things  to  have  been  proved,  and  found 
by  the  verdict,  is  the  Overseer  answerable  to 
the  party  injured,  by  his  neglect  of  duty,  in  an 
action  on  the  case.  It  is  said  that  the  duty  is 
created  by  the  Statute,  which  gives  only  a  pen- 
alty of  $10  for  a  breach  of  that  duty.  Sup 
pose  the  Commissioners  had  given  the  Over- 
seer $300,  for  the  purpose  of  repairing  a 
bridge,  and  he  neglected  to  do  it,  and  applied 
the  money  to  his  own  use,  and  ahorse  should 
fall  through  the  bridge  and  be  killed, would  not 
the  owner  of  the  horse  have  a  right  of  action 
against  the  Overseer,  for  an  injury  caused  by 
his  willful  neglect  of  duty  ? 

The  cases  decided  in  England  are  not 
applicable  here.  There  it  is  not  the  duty  of 
individuals,  except  by  prescription  or  tenure, 
to  repair  roads  and  bridges,  but  of.  counties, 
towns  and  parishes  at  large  (2  T.  R.,  106-111), 
so  that  the  person  injured  cannot  sue  any  par- 
ticular person,  nor  can  he  bring  his  action 
against  the  county,  town  or  parish,  as  they  are 
not  corporations,  but  is  compelled  to  proceed 
by  indictment.  Here  the  duty  is  imposed  on 
certain  individual  officers.  In  the  King  v. 
The  Men  of  Devon,  2.  T.  R.,  667-673,  Lord 
Kenyon  admits  that  "  an  action  would  lie  by 
an  individual  for  an  injury  which  he  has 
sustained  against  any  other  individual  who  is 
bound  to  repair."  We  rely  on  the  well  set- 
tled principle  of  the  common  law,  that  where 
it  is  the  duty  of  a  particular  person  to  do  a 
certain  act,  and  in  consequence  of  his  neglect 
to  do  the  act,  another  sustains  an  injury,  an 
action  lies.  The  duty  of  the  Overseer,  it  is 
admitted,  is  created  by  the  Statute,  and  we 
complain  that,  by  his  willful  neglect  to  per- 
form that  duty,  we  have  suffered  an  injury. 

*Mr.  (Jrary,  in  reply,  said  that  no  [*44O 
case  had  been  cited  or  shown  in  which  an 
action  of  this  kind  had  ever  been  maintained. 
In  England,  by  the  Slat,  of  2  and  3  Ph.  &  M., 
ch.  8,  surveyors  of  highways  were  appointed, 
who  were  bound  to  accept  the  office,  under  a 
penalty,  and  whose  duties  were  like  those  of 
the  Overseers  of  Highways  under  our  Statute  ; 
yet  no  case  is  to  be  found  of  a  suit  against 
these  officers  by  any  individual,  for  an  injury 
suffered  in  consequence  of  a  neglect  of  duty. 
The  Statute  imposes  no  duty  for  the  neglect 
of  which  an  action  will  lie  at  commo4n  law. 
No  man  could  be  found  to  accept  the  trust,  if 
he  were  liable  to  such  an  action. 

THE  CHANCELLOR.  The  objections  on  the 
part  of  the  plaintiff  in  error,  to  the  judg- 
ment, may  be  included  in  the  two  following, 
viz.  : 

1.  That  no  action  will  lie  against  an  Over- 
seer of  the  Highways,  at  the  suit  of  any  pri- 
vate individual,  for    not  repairing  a  public 
bridge. 

2.  If  such  action  can  be  sustained,  in  any 
case,  yet  that,  in  this  case,  no  cause  of  action 
is  stated  in  the  declaration,  and  it  is  bad  after 
verdict. 
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Though  the  sum  in  controversy  is  small,  yet 
the' principle  involved  in  the  case  is  import- 
ant, and  may  deeply  affect  every  part  of  the 
community. 

1.  I  have  examined  the  Act  to  Regulate 
Highways  (sess.  36,  ch.  33), to  discover  the  pow- 
er and  duty  of  the  Overseer,  and  the  responsi- 
bility to  which  he  may  be  subjected. 

The  1st  section  makes  it  the  duty  of  the 
Commissioners  of  Highways  to  give  directions 
relative  to  the  repairing  of  the  roads  and 
bridges  within  their  respective  towns,  and 
to  came  to  be  kept  in  repair  the  highways 
and  bridges,  and  to  require  Uie  Overseers,  as 
often  as  they  shall  deem  necessary,  to  warn 
the  people  assessed  to  work  on  highways,  to 
coma  and  work  thereon,  with  such  imple- 
ments, carriages,  cattle  and  sleds,  as  the  Com- 
missioners shall  direct. 

The  3d  section  makes  it  the  duty  of  the 
Overseers  of  Highways  to  repair  and  keep  in 
order  the  highways,  within  their  road  districts, 
to  warn  all  persons  assessed,  to  come  and 
work  when  required  by  the  Commissioners,  to 
447*]  collect  all  fines  *aud  commutation 
money,  and  to  execute  all  such  orders  of  the 
Commissioners  of  the  town  as  shall  be  given 
by  them  in  conformity  to  law. 

From  these  two  sections,  it  would  seem  that 
the  Overseer  is  a  mere  subordinate  agent  to 
execute  the  orders  of  the  Commissioners  of 
Highways,  and  that  his  duty,  so  far,  consists 
principally  in  warning  persons  to  work,  and  in 
collecting  fines  and  commutation  money.  It 
Is,  indeed,  said  to  be  the  duty  of  the  Overseers 
to  repair  and  keep  in  order  the  highways,  but 
the  1st  section  had  already  made  it  the  duty  of 
the  Commissioners  to  give  directions  relative  to 
the  repairing  of  roads  and  bridges,  and  to 
cause  the  highways  and  bridges  to  be  kept  in 
repair.  It  cannot  have  been  intended  to  be 
the  equal  and  concurrent  duty  of  the  Com- 
missioners and  the  Overseers  to  do  the  same 
thing  ;  for  their  orders  and  acts  might  inter- 
fere and  come  in  collision  with  each  other.  All 
the  powers  of  the  Overseers  must,  therefore, 
be  taken  to  be  subordinate  to,  and  under  the 
superior  control  of,  the  orders  of  the  Commis- 
sioners, whom  they  are  bound  to  obey.  It  is 
further  to  be  observed  that  the  duty  of  the  Over- 
sers  in  these  two  sections  is  confined  to  the 
highways,  and  it  is  the  Commissioners  alone 
who  are  directed  to  keep  in  repair  bridges  as 
well  as  highways.  The  Overseers  have  no  con- 
cern with  bridges  erected  over  streams,  except 
so  far  as  they  are  directed  generally  to  execute 
the  orders  of  the  Commissioners. 

The  tjth  section  directs  the  Overseers  to 
deliver  to  the  Commissioners  lists  of  the  per- 
sons in  their  road  districts,  liable  to  work  on 
the  highways,  and  the  Commissioners  are  to 
assess  the  number  of  days  each  man  is  to  work, 
and  return  the  lists  to  the  Overseers.  And  if 
the  assessment  should  not  be  sufficient,  the 
Overseers  are  then  authorized,  in  the  6th  sec- 
tion, to  make  another  assessment. 

The  8th  section  directs  commutation  money 
to  be  paid  to  the  Overseer,  and  the  9th  section 
provides  that  the  Overseer  shall  make  com- 
plaint to  a  justice  of  all  persons  who  shall  not, 
•without  due  excuse,  work  according  to  notice  ; 
and  the  fines  to  be  collected  for  such  defaults 
are  to  be  paid  to  the  Overseer,  and  this  com- 
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mutation  money,  and  these  fines  *the  [*448 
Overseer  is  to  expend  in  improving  the  roads 
and  bridges  in  his  district. 

This  is  the  only  part  of  the  Act  which  gives 
the  Overseer  any  power  or  direction  as  to 
bridges.  He  is  to  expend  the  commutation 
money  and  fines  which  come  into  his  hands,  on 
the  roads  and  bridges  ;  and  even  this  expend- 
iture must,  no  doubt,  be  under  the  direction 
of  the  Commissioners,  who  are  specially 
charged  with  that  duty  ;  and  they  may,  by  the 
llth  section,  direct  this  money  to  another 
object,  by  directing  the  Overseers  to  buy  an 
iron  scraper  for  the  use. of  the  road  district. 
Again ;  by  the  13th  section,  the  Overseers  are 
annually  to  account  to  the  Commissioners,  of 
the  persons  who  have  worked,  and  the  number 
of  days,  and  of  those  who  have  commuted  or 
been  fined,  and  of  the  manner  in  which  the 
fines  and  commutation  money  have  been  ex- 
pended, and  they  are  directed  to  pay  the  un- 
expended moneys  over  to  the  Commissioners, 
who  are  to  apply  it  in  making  and  improving 
the  roads  and  bridges.  The  Overseers  are 
liable  to  a  penalty  of  $5  for  neglecting  to  ac- 
count, and  by  the  14th  section,  they  are  liable 
to  a  penalty  of  $10  for  every  neglect  of  duty 
under  the  Act.  The  Commissioners  recover 
these  penalties,  and  are  to  apply  them  in 
making  and  improving  the  roads  and  bridges 
in  the  town. 

Here,  again,  the  Commissioners  are  to  apply 
the  moneys  on  the  roads  and  bridges  ;  anil  it  is 
a  fact  well  worthy  of  notice,  that  whenever 
the  repairing  of  bridges  is  mentioned  in  the 
Act,  it  is  always  in  .reference  to  the  duty  of  the 
Commissioners,  except  in  the  single  case  of 
moneys  arising  from  fines  and  commutations. 
From  the,  general  provisions,  and  the  whole 
policy  of  the  Act,  there  seems  to  be  no  doubt 
that  even  tliose  moneys  are  to  be  expended  ou 
the  roads  and  bridges  under  the  orders  of  the 
Commissioners.  The  superintendence  and 
control  of  the  Overseers,  as  well  as  the  general 
qharge  and  duty  of  repairing  bridges,  rest 
with  the  Commissioners.  Thus,  also,  by  the 
3lst  section,  the  Commissioners  are  to  account 
annually  to  the  Supervisors  for  all  the  moneys 
received  from  fines  and  commutations,  or 
otherwise,  and  -to  report  the  improvements 
which  have  been  made,  or  which  are  necessary 
to  be  made,  on  the  roads  and  bridges  ;  and  the 
moneys  which  the  Board  of  Supervisors  sliall 
*direct  to  be  raised  in  .any  town  for  [*449 
those  purposes,  are  to  be  paid  to  the  Overseers 
of  Highways  on  the  order  of  the  Commis- 
sioners. And  again  ;  in  the  33d  section,  if  the 
erection  or  repair  of  a  bridge  becomes  an  un- 
reasonable burthen  on  any  town,  the  Super- 
visors are  to  raise  a  requisite  sum  from  the 
county,  to  be  paid  over  to  the  Commissioners 
of  the  town. 

In  short,  it  appears,  from  a  careful  examina- 
tion of  Ihe  several  provisions  of  the  Act,  that 
the  Commissioners,  and  not  the  Overseers  of 
Highways,  are  the  responsible  persons  in  re- 
spect to  the  erection  or  repair  of  bridges.  The 
Overseers  have  nothing  to  do  with  the  bridges, 
but  in  the  single  instance  in  which  they  receive 
fines  and  commutation  money,  or  other  mon- 
ey, under  the  order  of  the  Commissioners. 
In  every  other  part  of  the  Act  the  duty  of 
repairing  bridges  and  expending  money  for 
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that  purpose  is  expressly  vested  in  the  Com- 
missioners. The  Overseers  were  intended  to 
be  chiefly  confined  to  highways.  They -are  to 
warn  the  people  to  work  with  their  implements 
and  teams  on  the  highways.  The  construc- 
tion or  repair  of  bridges  is  a  distinct  businessv 
It  is  an  act  in  which  the  people  summoned  to 
work  with  their  implements  and  teams  are  not 
supposed  to  be  skilled.  Bridges  cannot  be 
made  or  repaired  without  money  to  purchase 
materials,  as  timber,  plank  and  iron  ;  and  when 
the  Act  speaks  of  the  application  of  money,  it 
is  uniformly  to  roads  and  bridges.  The  Over- 
seers are  under  the  orders  of  the  Commission- 
ers, even  in  the  very  section  in  which  it  is 
declared  to  be  their  du  y  to  repair  the  high- 
ways ;  and  they  are  subject  to  a  penalty  for 
neglecting  to  do  any  service  under  the  Act 
enjoined  on  them  by  the  Commissioners  ;  and 
who  are  even  to  supply  vacancies  among  the 
Overseers  occasioned  by  death  or  otherwise. 

My  conclusion,  from  this  analysis  of  the  Act, 
is,  that  with  respect  to  bridges,  at  least,  if  not 
to  highways,  the  Commissioners,  and  not  the 
Overseers,  are  the  persons  properly  responsible 
to  the  public.  With  respect  to  bridges,  the 
duty  of  the  Overseers  (if  any  duty  they  have 
on  that  subject,  independent  of  the  orders  of 
the  Commissioners)  is  to  apply  the  moneys 
they  receive  from  commutation  and  tines 
(when  not  directed  otherwise)  in  improving 
4oO*J  the  roads  and  *bridges.  It  is  not 
bridges  alone,  but  roads  and  bridges  ;  and  how 
much  shall  be  applied  to  each  distinct  object, 
or  whether  all  to  one,  and  none  to  the  other, 
must  rest  in  the  judgment  and  discretion  of 
the  Overseer. 

Such  a  limited  and  precarious  duty  in  the 
reparation  of  bridges  cannot,  as  I  apprehend, 
afford  ground  for  a  private  action  against  the 
Overseer,  lor  any  and  every  person  who  may 
happen  to  be  injured  by  a  bad  bridge  within 
his  district. 

When  the  Law  renders  a  public  officer  liable 
to  special  damages  for  neglects  of  duty,  the 
cases  are  those  in  which  the  services  of  the 
officer  are  not  uncompensated  or  coerced,  but 
voluntary  and  attended  with  compensation, 
and  where  the  duty  to  be  performed  is  entire, 
absolute  and  perfect.  Here  is  no  absolute  duty 
in  the  Overseer  to  repair  bridges.  The,  most 
that  can  be  said  is,  that  if  he  should  happen  to 
have  money  in  his  possession,  arising  from 
such  an  accidental  source  as  fines  and  com- 
mutation, and  the  Commissioners  shall  not 
have  directed  otherwise,  that  then  he  may 
apply  it  in  improving  the  roads  and  bridges/ 
The  duty  is,  at  all  events,  very  imperfect, 
and  depending  on  contingencies  for  its  crea- 
tion, and  resting  much  on  discretion  in  its  per- 
formance. The  record,  in  this  case,  does  not 
inform  us  what  particular  bridge  was  out  of 
repair,  nor  what  expense  was  requisite  to  im- 
prove it.  It  only  says  that  a  certain  bridge,  in 
the  town  of  Salem,  was  "  broken  and  shat- 
tered." It  may  have  been  one  of  the  bridges 
over  the  Batten  Kill,  a  large,  and,  at  times,  a 
very  impetuous  stream,  and  we  can  hardly 
suppose  a  case  under  the  Statute  in  which  the 
Overseer  of  the  road  district  was  under  such  a 
clear  and  certain  duty  to  repair  a  broken  and 
shattered  bridge  over  such  a  stream,  as  to  be 
legally  chargeable  with  all  damages,  to  any 
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amount,  that  travelers  might  sustain  by  reason 
of  the  bridge. 

Another  reason  why  the  repair  of  bridges 
must  and  ought  to  belong  to  the  CommKsion- 
ers,  is,  that  each  Overseer  is  confined  to  his 
own  district,  and  these  districts  are  created  by 
the  Commissioners,  and  they  alone  can  appro- 
priate the  moneys  arising  under  the  Act  in 
such  a  manner  as  to  render  the  burthen  of  re- 
pairing the  bridges  fair  and  equal  upon  all  the 
inhabitants  of  the  town. 

*If  a  private  suit  will  lie  in  any  case,  [*451 
for  the  recovery  of  damages  occasioned  by  a 
broken  bridge,  I  should  suppose  that  the  Com- 
missioners of  High  ways  are  the  only  persons 
to  be  sued.  Their  duty  is  to  give  directions 
relative  to  the  repairing  of  the  roads  and 
bridges,  and  to  cause  to  be  kept  in  repair  the 
highways  and  bridges.  This  seems  to  be  a 
general  duty  applicable  at  all  times,  and  in  all 
places  ;  yet,  when  we  come  to  read  the  details 
of  their  duty,  we  perceive  that  it  does  not 
exist  absolutely,  but  arises  only  when  the  Com- 
missioners have  money  in  hand,  from  forfeit- 
ures and  penalties,  or  which  has  been  paid 
over  to  them  under  the  direction  of  the  Super- 
visors. Except  in  one  case,  the  Commission- 
ers have  a  discretion  to  apply  the  money  upon 
the  roads  and  bridges  ;  their  duty  does  not  go 
further  than  to  the  expenditure  of  those  par- 
ticular moneys,  and  they  may  expend  it  upon 
the  roads  and  bridges,  or  upon  either  of  them, 
as  they  shall  deem  best.  The  only  case  in 
which  money  is  to  be  exclusively  applied  to 
bridges,  is  when  the  Supervisors  raise  money 
on  the  county  at  large,  for  some  particular 
bridge  or  bridges,  and  then  the  appropriation 
must  be  specifically  applied  to  such  bridge. 
And  though  the  question,  whether  the  Com- 
missioners might  not  be  liable  to  a  private  suit, 
is  not  now  before  us,  I  should  rather  be  in- 
clined to  think  that  the  objection  to  such  a 
suit  applies  to  them  as  well  as  to  the  Overseers. 
There  is  no  certain,  stable,  absolute  duty  in 
the  case.  It  is  not  like  the  case  of  an  individ- 
ual bound  by  a  private  statute,  or  by  a  certain 
tenure,  to  keep  a  road  or  bridge  in  repair;  nor 
like  the  case  of  turnpike  companies.  There, 
the  duty  is  perfect,  and  binding  at  all  limes, 
and  is  founded  on  a  valuable  consideration. 
The  roads  and  bridges  must,  at  all  events,  be 
kept  in  repair,  according  to  ordinary  diligence. 
It  is  a  condition  of  the  grant.  The  duty  is  not 
casual  or  contingent,  but  inevitable.  In  the 
case,  however,  of  these  Commissioners  and 
Overseers,  the  duty  depends  upon  a  train  of 
circumstances  ;  it  is  very  indefinite,  and  ia 
varied  and  regulated  by  their  discretion.  There 
is  not  that  precisian  and  certainty  of  duly, 
that  ought  to  make  them  responsible  to  indi- 
viduals to  any  extent,  and  for  any  damage. 
The  law  has  not  supplied  them  with  the  pe- 
cuniary means,  or  armed  *them  wiih  [*452 
the  coercive  power  requisite  to  meet  and  sus- 
tain such  an  enormous  and  dangerous  responsi- 
bility. 

The  argument  to  be  drawn  from  the  English 
law,  on  this  subject,  is  very  strong  against  the 
right  of  action.  There  are  officers,  under  the 
English  law,  equally  as  under  ours,  charged 
with  repairing  the  roads  and  bridges  ;  they 
have  existed,  and  been  known  from  ancient 
times,  and  yet  there  is  no  case  in  the  English 
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books,  nor  any  precedent  under  our  colony 
government,  of  any  such  private  action  ;  this 
affords  a  very  strong  presumption  that  no  such 
action  will  lie. 

No  man  at  common  law,  says  Lord  Coke  (2 
Inst.,  701),  was  bound  to  repair  a  bridge,  un- 
less he  was  charged  with  that  duty  under  some 
condition  of  tenure  or  prescription.  The  duty 
of  repairing  bridges  belonged  to  the  county  ; 
and  the  remedy  at  common  law,  for  not  re- 
pairing a  public  bridge,  was  by  presentment 
or  indictment,  in  order  to  avoid  multiplicity  of 
suits.  (2  Inst.,  701  ;  Cro.  Car.,  365;  Com. 
Dig.,  tit.  Chemin,  B,  3 ;  2  Bl.,  685;  Andrew,. 
101.  285.)  The  first  English  Statute  on  the 
subject  is  the  23  Hen.  VIII.,  ch.  5,  by  which 
the  General  Sessions  of  the  Peace  were  author- 
ized to  inquire  into,  hear  and  determine  all 
annoyances  of  bridges  broken,  and  to  inflict 
pains  on  such  as  were  charged  to  make  and 
mend  the  bridges  ;  and  this  reincdy  the  Ses- 
sions were  to  apply,  as  the  K.  B.  had  been  used 
to  do.  The  Statute  further  provided,  that  if 
a  bridge  was  within  any  city  or  corporate  town, 
the  inhabitants  thereof  should  make  and  re- 
pair it  ;  and  if  not,  that  then  the  inhabitants 
of  the  shire  or  county  should  do  it ;  and  the 
inhabitants  were  to  be  assessed  by  the  Sessions, 
for  money  necessary  to  make  or  repair  the 
bridges  ;  and  the  Sessions  were  to  appoint  two 
surveyors  to  receive  the  money,  and  see  that 
the  bridges  were  repaired,  and  to  account  to 
the  Sessions. 

Here  we  find,  as  early  as  the  time  of  King 
Hen.  VIII.,  officers  appointed,  analogous  to 
our  Commissioners  or  Overseers  of  Highways, 
whose  duty  it  was  made  to  receive  moneys  and 
repair  the  bridges ;  and  yet  there  is  no  trace 
of  any  private  action  having  ever  been  brought 
against  these  surveyors.  It  was  made  a  ques- 
tion, at  Sergeant's  Inn,  long  after  this  Act  of 
4£>3*J  *Hen.  VIII.,  who  ought  to  repair 
bridges  and  highways,  and  how  they  should  be 
compelled  ;  and  it  was  held  that  as  to  bridges, 
the  county  was  chargeable  with  the  reparation 
of  them,  and  that  the  Stat.  of  22  Hen.  VIII., 
was  but  an  affirmance  of  the  common  law  on 
that  point ;  but  it  was  observed,  that  if  a  per- 
son was  entitled  to  take  toll  for  passing  the 
bridge,  he  was  bound  to  repair  it,  for  he  had 
thetoll  for  that  purpose,  etquisentitcommoduin, 
scntire  debet  el  onus.  So,  a  man,  or  a  corpora- 
tion, might  be  bound  to  repair  a  bridge,  by 
reason  of  some  tenure  or  condition  in  their 
grant  of  land  ;  or 'if  it  was  a  private  road  over 
which  B.  had  a  passage,  B.  might  have  his 
writ  de  ponte  reparando.  But  except  in  such 
special  cases,  it  was  a  county  burden,  both  as 
to  bridges  and  highways,  and  the  remedy  was 
not  by  suit  against  the  surveyor  or  justices, 
but  by  presentment  or  indictment  against  the 
county,  or  against  some  individuals  there 
of,  for  and  in  the  name  of  all  the  rest.  (2 
Inst,,  701  ;  Popham,  192  ;  13  Co.,  37,  sec.  7.) 

The  next  English  Statute  on  the  subject 
was  the  2  and  3  P.  &  M.,  ch.  8,  which  related 
to  highways  only,  and  directed  the  constables 
and  churchwardens  of  each  parish  to  call  the 
inhabitants  together  annually,  to  choose  in 
each  parish  two  surveyors  and  orderers  for 
mending  highways,  who  were  bound  to  assume 
the  trust,  under  a  penalty  of  twenty  shillings, 
and  who  were  to  direct  and  order  the  persons 
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to  be  appointed  to  work  on  certain  days,  to  be 
named  by  the  constables  and  churchwardens. 
The  Statute  then  directs  the  mode  and  manner 
of  the  work,  and  prescribes  penalties  for  de- 
fault, and  the  moneys  arising  from  fines  and 
forfeitures,  were  to  be  bestowed  upon  th« 
highways. 

This  Statute  contains  the  outline  and  sub- 
stance of  our  own  Act ;  and  yet  no  private 
suit  was  ever  brought  against  these  surveyors 
and  orderers,  for  damages  arising  from  neglect 
of  duty. 

The  Stat.  of  1  Ann.,  1.,  ch.  18.,  continued 
the  Act  of  22  Hen.  VIII.,  with  some  altera- 
tions, and  among  other  things  it  directed  the 
General  Sessions  of  the  Peace  to  appoint  treas- 
urers to  receive  and  apply,  under  their  direc- 
tion, the  moneys  assessed  and  collected  for 
repairing  bridges ;  and  *all  fines  and  [*454 
forfeitures  were  to  be  appropriated  for  the 
same  purpose. 

The  Stat.  of  13  Geo.  III.,  ch.  78,  reduced 
all  the  former  laws  on  the  subject  of  highways 
into  one  Act,  and  by  it  the  Sessions  were  to 
appoint  a  surveyor  of  highways  for  each  par- 
ish with  a  salary,  and  ample  superintending 
powers  relative  to  the  highways.  The  system 
of  English  law  on  the  subject  now  is,  that  the 
care  of  repairing  the  roads  belongs  to  each 
parish,  and  that  of  bridges  devolves  upon  the 
county,  unless  the  county  or  parish  can  throw 
the  onus  on  some  individual  by  reason  of  ten- 
ure or  prescription.  But  neither  the  survey 
ors,  in  respect  to  highways,  nor  the  surveyors 
or  treasurers,  in  respect  to  bridges,  are  held 
responsible  to  individuals  for  the  damages 
which  they  may  sustain  by  means  of  the  bad 
or  decayed  state  of  the  roads  or  bridges.  The 
remedy,  in  both  cases,  is  by  indictment  at  the 
suit  of  the  King,  or  for  the  penalty  prescribed 
by  the  statutes  ;  and  I  apprehend  that  no  good 
reason  can  be  assigned  why  the  Overseer  or 
Commissioner  should  be  liable  to  a  private  suit 
under  bur  Act,  or  at  common  law,  and  yet 
that  the  surveyor  of  highways,  under  the 
English  laws,  who  is  charged  with  a  similar 
duty,  should  not  be  liable.  The  same  rules 
or  principles  of  law  are  applicable  to  both 
cases. 

In  the  case  of  Russell  v.  The  Men  of  Devon,  2 
T.  RJ,  667,  an  attempt  was  lately  made  in  En- 
gland to  recover,  in  a  private  suit,  damages  suf- 
fered in  consequence  of  a  bridge  being  out  of  re- 
pair, and  the  attempt  was  to  charge  two  of  the 
inhabitants  of  a  county  in  behalf  of  all  the  rest. 
But  it  was  held  by  the  K.  B.,  that  no  civil 
action  lay  against  the  inhabitants  of  a  county 
for  an  individual  injury,  in  consequence  of  a 
breach  of  their  public  duty.  The  county  was 
not  a  corporation  for  that  purpose,  and  had  no 
corporate  fund.  The  court  referred  to  the 
case  of  5  Edw.  IV.,  fol  3,  mentioned  in  Bro., 
tit.  Action  sur  le  case,  pi.  93,  as  being  good 
law,  in  which  it  was  held  that  if  a  highway  be 
out  of  repair,  so  that  a  horse  be  mired  and 
injured,  no  action  lies  by  the  owner  against 
him  who  ought  to  repair  it,  for  it  is  a  public 
matter,  and  ought  to  be  reformed  by  present- 
ment. This  case,  then,  is  an  authority  equally 
to  show  that  no  private  suit  will  lie  in  a  case 
of  a  broken  bridge,  *which  is  to  be  f*455 
repaired  by  the  county,  or  of  a  bad  road, 
which  is  to  be  repaired  by  the  parish. 
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And  when  the  judges  admitted*  that  an 
action  would  lie  by  one  individual,  for 
an  injury  sustain  by  neglect  or  default, 
against  any  other  individual  who  was 
bound  to  repair  a  bridge,  they  certainly  did 
not  allude  to  the  surveyor,  or  other  public  offi 
cer  intrusted  with  that  duty.  They  must  have 
alluded  to  such  cases  as  those  mentioned  by 
Lord  Coke,  in  which  an  individual,  or  a  cor- 
poration, may  be  bound  to  repair  a  private 
bridge,  or  a  public  bridge,  by  reason  of  tenure 
or  prescription,  or  the  grant  of  the  toll. 

We  have  every  reason  to  presume  that  our 
Legislature  did  not  intend  to  charge  the  offi- 
cers, intrusted  with  the  superintendence  and 
repair  of  the  public  roads  and  bridges,  with 
any  greater  responsibility,  by  private  suit,  than 
the  penalty  given  against  Overseers  for  neglect 
of  duty.  If  that  had  been  their  intention,  and 
if  they  had  meant  to  introduce  a  new  rule  on 
the  subject,  I  think  the  law  would  and  ought 
to  have  been  explicit.  To  sustain  an  action,  at 
this  day,  against  all  former  practice,  is  taking" 
these  officers  by  surprise.  We  have  had  our 
Commissioners  and  Overseers  of  Highways, 
from  the  first  settlement  of  the  Colony  ;  and 
the  weight  and  responsibility  of  the  trust  must 
have  been  understood  and  settled  in  public 
opinion,  according  to  the  English  law.  In  1691 
the  freeholders  of  each  town  were  directed, 
by  statute,  to  choose  annually  surveyors  and 
orderers  of  the  work  for  amending  highways. 
The  very  names  of  the  officers,  we  perceive, 
were,  borrowed  from  the  Stat.  of  P.  &  M. 
Afterwards,  there  were  Colony  Road  Acts  for 
almost  every  county.  Thus,  by  an  Act  in  1732, 
the  inhabitants  of-  Suffolk  County  were  to 
mend,  their  highways,,  under  the  orders  and 
directions  of  the  Commissioners  or  Overseers 
of  Highways  ;  and  by  Acts,  in  1744,  1745  and 
175U,  each  town  in  the  other  counties,  in  the 
southern  district,  together  with  Dutchess, 
Orange  and  Albany,  were  to  keep  the  roads  in 
repair,  and  the  Commissioners  were  to  direct 
the  Overseers  to  warn  the  people  to  work  ;  and 
if  the  Overseers  thus  neglected  to  see  the 
roads  and  bridges  mended,  they  were  liable, 
for  every  neglect,  to  a  penalty  of  forty  shil- 
lings, which  was  to  be  applied  towards  repair- 
45(i*]  ing  *the  same.  Under  this  colonial 
usage,  founded  on  the  English  Statutes,  we 
derive  our  present  code  of  highway  regula- 
tions ;  and  it  differs  from  the  English  in  this 
particular,  that  with  them,  the  care  of  bridges 
belongs  to  the  county,  but  with  us,  it  belongs 
to  each  town,  subject,  however,  to  county  aid, 
when  the  burthen  on  the  town  might  be  too 
great. 

My  conclusion,  therefore,  is,  that  the  only 
private  action  against  the  Overseers  is  the  one 
given  by  the  Act,  which  is  for  the  penalty  of 
$10,  arising  on  every  breach  of  duty,  and 
which  may  be  repeated,  again  and  again,  for 
every  neglect.  But  it  is  with  some  distrust  and 
reluctance  that  I  have  arrived  at  this  conclu- 
sion, inasmuch  as  I  am  obliged  to  differ  from 
the  opinion  of  a  tribunal,  for  which  I  entertain 
the  most  entire  respect. 

2.  But,  if  I  am  mistaken  on  this  point,  and 
it  should  be  considered  by  this  jourt  that  an 
action  will  lie,  in  certain  cases,  by  an  individ- 
ual against  an  Overseer  of  the  Highways,  for 
not  repairing  a  bridge,  then  I  am  of  opinion, 
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on  the  second  point,  that  the  declaration  in  the 
case  does  not  set  forth  a  sufficient  cause  of 
action  ;  and  it  is  a  defect  which  is  not  cured  by 
verdict,  but  is  bad  upon  a  writ  of  error. 

The  duties  of  the  Overseer  arc  all  created 
and  prescribed  by  the  Act  Regulating  High- 
ways, and  if  an  action  will  lie,  it  must  be 
founded  upon  a  breach  of  the  duties  there 
enjoined.  The  declaration  ought  to  have  stated 
specially  the  cause  of  action  arising  under  the 
Statute.  It  ought  to  have  stated  specially  every 
fact  requisite  to  enable  the  court  to  judge 
whether  there  has  been  a  breach  of  duty. 
This  appears  to  be  a  sound  and  well-settled 
rule  of  pleading  in  actions  founded  upon  stat- 
ute. (Com.  Dig.,  tit.  Action  on  Statute,  G.  & 
A.,  3;  Com.  Dig.,  tit.  Pleader,  C,  76;  C«le 
v.  Smith,  4  Johns.,  193;  Morrett  v.  Fuller, 
1  Johns..  402:  Newcomb  v.  Butterfidd,  8  S  C 
Johns.,  218  ;  8  Johns.,  342.) 

The  declaration  in  this  case  states,  generally, 
that  the  Overseer  neglected  his  duty,  and  will- 
fully suffered  a  bridge  to  remain  broken,  bv 
means  of  which  the  plaintiff  sustained  an 
injury.  This  was  not  enough.  There  is  no 
special  duty  charged,  nor  are  the  facts  stated 
from  which  a  breach  of  *duty  is  to  be[*457 
inferred.  The  mere  fact  that  the  defendant 
was  an  Overseer  of  Highways,  and  that  a 
bridge  within  his  road  district  was  out  of 
repair,  gives  no  right  of  action.  If  the  Over- 
seer had  no  money,  arising  either  from  fines  or 
commutation,  and  no  order,  or  if  he  had  a 
contrary  order,  in  respect  to  the  bridge,  from 
the  Commissioners,  he  was  not  guilty  of  a 
breach  of  duty,  though  he  did  willfully  suffer 
the  bridge  to  remain  out  of  repair.  He  was 
under  no  obligation,  simply  because  he  was 
Overseer,  to  repair  the  bridge.  His  obligation, 
if  any,  arose  from  the  means  which  he  had  in 
his  power,  and  from  which  alone  the  law 
deduced  his  duty.  But  the  declaration  does  not 
state  the  means,  and  therefore  it  lays  no  foun- 
dation for  the  duty.  This  objection  strikes  me 
as  fatal.  The  Overseer  ought  to  have  had  an 
opportunity,  by  pleading,  to  traverse  the  facts 
creating  his  particular  and  special  duty  to 
repair  the  bridge  but  the  plaintiff  deprived 
him  of  that  opportunity  by  omitting  to  state 
any  such  facts.  Nor  will  it  be  sufficient  to  say 
that  the  facts  creating  his  duty  must  have  been 
shown  upon  the  trial,  and  that  we  are  now, 
after  verdict,  to  presume  so.  The  court  are 
never  to  presume  a  cause  of  action,  even  after 
verdict,  when  none  appears.  A  title  defect- 
ively set  out  may  be  cured,  but  not  a  total 
defect  of  title.  (1  Salk.,  364  ;  3  Wils.,  275  ;  3 
Burr.,  1728.)  Suppose  the  declaration  had  only 
stated  that  it  was  the  defendant's  duty  to 
repair  a  certain  bridge,  and  that,  by  the 
neglect  of  such  duty,  the  plaintiff  had  lost  a 
horse,  but  had  omitted  to  state  how  it  was  his 
duty,  and  had  not  even  stated  him  to  have 
been  an  overseer,  would  that  have  been  suffi- 
cient ?  Yet  we  might,  with  equal  reason,  pre- 
sume, in  that  case,  as  in  this,  that  the  duty, 
whatever  it  was,  or  from  whatever  quarter  it 
arose,  must  have  been  made  out  at  the  trial,  or 
a  verdict  could  not  have  been  rendered.  Stat- 
ing the  defendant  to  be  an  overseer,  without 
saying  more,  is  not  stating  the  duty.  The  word 
"  Overseer  "  might  as  well  have  been  omitted, 
because  an  overseer  is  not,  merely  as  such,  and 
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by  virtue  of  his  office,  bound  to  repair  a 
bridge.  He  is  only  bound,  under  special  cir- 
cumstances occurring  while  he  is  in  office  ; 
and  it  is  those  special  circumstances  that  create 
the  duty,  and  not  the  office,  by  itself.  There 
must  be  the  office,  and  there  must  be  the 
4r»8*]*money,  and  they  both  must  concur  to 
create  the  duty,  and  the  absence  of  the  one  is 
just  as  fatal  to  the  right  of  action  as  the 
absence  of  the  other. 

The  rule,  on  this  subject,  is  well  stated  by 
Lord  Ch.  B.  Gilbert  (Hist.  C.  PI.,  139).  when 
he  says,  that  "if  anything  essential  to  the 
plaintiff's  action  be  not  set  forlh  there,  though 
the  verdict  be  found  for  him,  he  cannot  have 
judgment,  because,  if  the  essential  part  of  the 
declaration  be  not  put  in'issue,  the  verdict  can 
have  no  relation  to  it,  and  if  it  had  been  put  in 
issue,  it  might  have  been  found  false.  And 
such  matter,  as  is  the  foundation  of  the 
action,  not  being  alleged,  there  is  no  ground 
for  the  judgment ;  as  if  an  action  of  trespass 
be  brought  by  a  master  for  beating  his  serv- 
ant, and  it  does-  not  say,  per  quod  servitium 
amisii,  this  is  ill  after  verdict.  Whatever  is 
essential  to  the  gist  of  the  action,  and  cannot 
be  cured  by  verdict,  are  such  substantial  facts 
as  must  be  laid,  so  that  the  defendant  may 
traverse  them  distinctly,  if  he  pleases  :  for,  as 
he  may  traverse  the  whole,  so  he  may  traverse 
each  substantial  part,  in  order  to  put  the 
weight  of  the  cause  upon  anything  that  will 
put  an  end  to  it." 

On  the  other  hand,  those  defects  or  omis- 
sions in  pleading,  which  are  cured  by  the  ver- 
dict,, are  those  necessary  circumstances  which 
are  implied  by  law,  and  which  inevitably 
follow  from  the  substantial  fact  charged. 
Thus,  where  it  is  pleaded  that  land  was 
assigned  for  dower,  it  is  not  necessary  to  say  it 
was  by  metes  and  bounds,  for  that  follows  of 
course,  as  included  in  a  lawful  assignment  ; 
and  where  it  is  pleaded  that  the  sheriff  made 
his  warrant,  it  is  presumed  to  have  been  under 
seal,  for  it  could  not  have  been  a  warrant  if  it 
was  not  ;  and  if  a  man  avers  he  is  heir  to  A, 
the  death  of  A  is  implied,  for  there  could  be 
no  heir  if  he  were  living. 

There  are  some  important  cases  to  which  I 
may  refer,  as  a  further  and  more  full  and 
complete  illustration  of  these  distinctions. 

In  Rushton  v.  Aspinall,  Doug.,  679.  the  suit 
was  against  the  indorser  of  a  bill  of  exchange, 
and  the  declaration  stated  that  the  acceptor 
had  accepted,  and  according  to  his  accept- 
ance, on  request,  had  refused  to  pay,  of  all 
4-5J)*]*which  the  defendant  had  notice  on  the 
day  of  the  date.  This  was  a  mistake  in  the 
pleading,  for  the  bill  was  payable  in  three 
months  after  date.  On  error  to  the  K.  B. ,  after 
verdict,  it  was  contended,  on  one  side,  that  the 
facts  of  the  demand  and  notice  were  circum 
stances,  without  which  the  jury  would  not 
have  found  for  the  plaintiff,  and  it  must  now 
be  presumed  that  they  were  proved  to  have 
been  made  at  the  proper  time.  But  to  this  it 
was  replied,  that  if  the  rule  be  carried  so  far, 
a  writ  of  error  could  never  be  supported  in 
any  case  after  verdict.  The  court  would  intend 
that  facts  imperfectly  stated  had  been  com- 
pletely proved,  but  they  never  could  presume 
that  a  material  fact,  which  was  not  at  all 
stated,  had  been  proved.  Lord  Mansfield,  in 
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giving  the  opinion  of  the  court,  in  favor  of 
reversing  the  judgment,  observed,  that  in 
looking  into  the  cases,  he  found  the  rule  lobe, 
that  where  the  plaintiff  had  stated  his  ground 
of  action  defectively  or  inaccurately,  the  cir- 
cumstances requisite  to  complete  the  title  so 
imperfectly  stated,  must  be  proved  at  the  trial, 
and  it  is  a  fair  presumption,  after  verdict,  that 
they  were  proved.  But  if  he  omits  to  state  hia 
title,  it  need  not  be  proved,  and  there  is  no 
room  for  presumption.  That  in  the  case  before 
him,  it  was  not  requisite  to  prove  either  a 
demand  on  the  acceptor,  or  notice  to  the 
indorser,  because  they  were  not  laid  in  the 
declaration,  nor  were  they  circumstances  nec- 
essary to  any  of  the  facts  charged.  He  referred 
for  illustration  to  the  case  of  Hitchin  v.  Ste- 
vens, 2  Show.,  233,  where  the  grant  of  a  rever- 
sion was  stated  without  attornment ;  but  as 
the  attornment  was  a  necessary  ceremony  to 
give  effect  to  the  grant,  it  was  presumed  to 
have  been  proved.  He  referred,  also,  to  the 
'case  of  Baxendin  v.  Sharp,  2  Salk.,  682,  where 
the  plaintiff  declared  that  the  defendant  kept 
a  bull  that  used  to  run  at  men,  but  the  scienter 
having  been  omitted  in  the  declaration,  it  was 
held  bad  after  verdict,  for  the  action,  would 
not  lie  unless  the  owner  knew  of  this  quality 
in  the  bull ;  and  it  was  not  to  be  intended  to 
have  been  proved  at  the  trial,  because  it  was 
not  charged. 

It  appears  to  me  that  the  declaration,  in  the 
present  case,  is  more  thoroughly  defective  than 
any  of  the  cases  which  have  been  mentioned. 
It  is  only  stated  that  the  defendant,  *not  [*4<>O 
regarding  his  duty  as  Overseer,  did  not  repair 
the  bridge  ;  but  there  is  no  fact  charged  to 
show  that  it  was  his  duty  more  than  the  duty 
of  any  other  man.  It  might  as  well  have  said, 
that  being  a  supervisor,  or  commissioner,  or 
justice,  or  constable,  he  disregarded  his  duty, 
and  suffered  the  bridge  to  remain  broken. 
There  is  nothing  in  the  Statute  to  make  it  hia 
duty  to  repair  bridges,  unlesss  he  happens  to 
receive  moneys  by  fines  or  commutation,  or 
under  the  order  or  the  Commissioners,  and  no 
such  fact  is  charged  ;  and  it  being  a  substan- 
tive fact  by  itself,  and  not  necessarily  implied 
in  the  fact  charged  of  his  being  an  Overseer, 
it  is  not  to  be  presumed  to  have  been  proved. 

The  case  of  Spieres  v.  Parker,  1  T.  R.  141, 
is  another  pertinent  decision  on  this  subject. 
It  was  an  action  of  debt  under  the  Statute  of 
19  Geo.  II.,  for  a  penalty  for  impressing  a 
seaman,  and  the  declaration  contained  an  aver- 
ment that  the  seaman  had  not  deserted  from 
His  Majesty's  ship  Diamond.  A  motion  was 
made  in  arrest  of  judgment  after  verdict,  on 
the  ground  that  the'declaration  ought  to  have 
followed  the  Statute,  and  averred  that  the  sea- 
man had  not  before  deserted  from  any  of  His 
Majesty's  ships  of  war.  The  objection  pre- 
vailed, and  Mr.  Jmtice  Buller  observed  "  that 
nothing  was  to  be  presumed  after  verdict 
but  what  was  expressly  stated  in  the  declara- 
tion, or  what  was  necessarily  implied  from  the 
facts  which  were  stated."  He  said  he  knew 
of  no  decision  against  that  rule,  and  he  gave 
a  familiar  instance  of  an  exception  to  it,  in  the 
case  of  a  fqpffment  pleaded  without  livery, 
where  the  livery  is  implied,  because-  it  was  a 
necessary  part  of  a  feoffment.  He  made  sim- 
ilar remarks  in  the  subsequent  case  of  BiaJiop 
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v.  Huyward,  4  T.  R.,  470,  in  which  he  said 
that  "  we  were  bound  to  look  at  the  title 
which  the  plaintiff  himself  had  stated,  beyond 
which  no  presumption  could  be  admitted. 
The  cases  of  presumption  are,  where  the 
plaintiff  has  stated  a  case  defective  in  form, 
but  not  where  he  has  shown  a  title  defective 
in  itself,  and  on  the  face  of  it." 

For  these  reasons,  as  it  appears  to  me,  the 
declaration  did  not  state  any  facts  requisite  to 
show  that  the  Overseer  was  bound  to  repair 
the  bridge,  and  that,  consequently,  the  judg- 
ment is  erroneous,  even  admitting  that  the 
461*]  Overseer  *might,  under  certain  circum- 
stances, be  responsible  in  a  private  action  for 
neglect  of  duty. 

In  either  view  of  the  case,  then,  whether 
we  look  to  the  nature  of  the  action,  or  to  the 
manner  in  which  the  party  has  stated  his  com- 
plaint, I  am  of  opinion  the  judgment  is  erro- 
neous, and  ought  to  be  reversed. 

This  being  the  unanimous  opinion  of  the 
court,  it  was  thereupon  ordered  and  adjudged 
that  the  judgment  of  the  Supreme  Court  be 
reversed,  &c. 

Judgment  of  reversal. 

Reversing-— 15  Johns.,  250. 

Commented  On— 4  Hill,  634. 

Explained— 32  Barb.,  641. 

Distinguished— 4*5  Super.,  114. 

Cited  in— 7  Wend.,  477 ;  11  Wend.,  415  ;  23  Wend., 
326,  452  ;  2  Hill.  619  ;  5  N.  Y.,  68 ;  12  N.  Y.,  57  ;  29  N. 
Y.,  303;  49N.  Y.,268;  44  N.  Y.,  119, 121, 124 ;  75  N.  Y., 
310;  3  Lans.,  163  ;  4  Hun,  699;  8  Barb.,  652  ;  9  Barb., 
174;  15  Barb. ,441;  24  Barb.,  170  ;  27  Barb.,  631 ;  36 
Barb.,  568 ;  44  Barb.,  391 ;  51  Barb.,  413 :  12  How.  Pr., 
556  ;  16  How.  Pr.,  24 ;  5  Sand.,  297  :  8  W.  Dig.,  84 ;  7 
How.  (U.S.) 758;  21  Mich.,  113;  45 Mo., 473;  122  Mass., 
347 ;  44  Mich.,  540 ;  3  Allen.  169;  42  Mo.,  522;  8  Kan., 
390. 


CHRISTOPHER    C.    YATES,    Plaintiff  in 
Error, 

v. 
WILLIAM   RUSSELL,    Defendant  in  Error. 

Practice — Reference — Suit  Not  Referable  under 
Statute — Written  Agreement  that  Rule  of  Ref- 
erence be  Entered  and  Judgment  Entered  on 
Report  of  Referees — Judgment  Valid — Cause 
Referred  to  Three  Referees — Report  by  Two- 
Presumption  Conclusive  in  Court  of  Errors, 
that  all  heard  Proofs. 

Where  a  case  not  within  the  Act  (1  N.  R.  L.,  516, 
•36  ses-!.,  ch.  56.  sec.  2)  is  referred,  it  seems  that  a 
judgment  cannot  be  entered  upon  the  report  of 
referees;  but  the  remedy  is  by  attachment,  on 
making1  the  submission  a  rule  of  court. 

But  if  parties  in  a  suit,  not  referable  under  the 
Statute,  by  their  written  agreement  expressly  con- 
sent and  agree  that  a  rule  of  reference  be  entered, 
.and  that  a  judgment  may  be  entered  on  the  report 
of  the  referees,  all  error  is  cured  or  taken  away  by 
this  consent,  and  a  judgment  on  a  report  of  the 
referees,  pursuant  to  such  agreement,  is  as  valid  as 
if  entered  on  a  verdict. 

Where,  by  the  agreement  of  the  parties,  a  cause 
was  referred  to  three  referees,  who,  or  any  two  of 
them,  were  to  report,  and  two  only  of  the  referees, 
signed  the  report,  which  stated  that  the  subscribers 
having  heard  the  proofs  and  allegations  of  the 
parties,  find,  &c.,  on  a  writ  of  error  brought  on  a 
judgment  entered  on  the  report,  it  will  be  presumed 
that  all  the  referees  met  and  heard  the  parties, 
though  two  only  signed  the  report,  nothing  appear- 
ing to  the  contrary  on  the  record.  But  if  the  fact 
were  otherwise,  the  objection  ought  to  be  raised  in 
the  court  below,  on  the  coming  in  of  the  report,  not 
in  the  Court  of  Errors,  who  can  look  only  to  the 
record. 

Citations-6  Co.,  40;  12  Mod.,  564 ;  6  R.  11 ;  Palm., 
100;  1  Salk.,  84;  1  T.  R.,  388;  1  H.  Bl.,  21. 
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TN  ERROR  .to  the  Supreme  Court.  The 
-L  action  in  the  court  below  was  brought  by 
the  defendant  in  error,  against  the  plaintiff  in 
error,  for  criminal  conversation  with  the 
defendant's  wife.  The  declaration  was  in  the 
usual  form,  to  which  the  defendant  pleaded 
not  guilty.  A  venire  was  awarded  to  try  the 
issue  joined  between  the  parties  at  the  Albany 
Circuit,  in  August  last  ;  but  before  the  time  o"f 
trial,  the  parties,  by  an  agreement  in  writing, 
mutually  consented  to  refer  the  cause  to  three 
persons,  named  by  them,  as  referees,  who,  or 
any  two  of  them,  should  report,  with  all  con- 
venient speed,  so  that  judgment  may  be  entered 
thereon  at  the  next  term.  In  October  Term, 
a  rule  was  entered  in  the  Supreme  Court, 
*reciting  this  agreement,  and  order-  [*4<$2 
ing  the  reference  accordingly.  On  Oct.  24, 
the  report  of  the  referees  in  the  cause  was 
signed  by  two  of  the  referees,  which  stated 
that  the  subscribers  having  been  appointed, 
by  a  rule  of  the  court,  referees,  &c.,  and  hav 
ing  heard  the  proofs  and  allegations  of  the 
parties,  they  were  of  opinion  that  the  plaintiff 
ought  to  recover  of  the  defendant  the  sum  of 

,000  damages,  besides  costs ;  and  they, 
therefore,  reported  the  same  to  be  due  from 
the  defendant  to  the  plaintiff ;  and  on  the  same 
day  this  report  was  filed,  and  a  rule  for  final 
judgment  thereon  entered  in  the  court  below. 
The  record  was  entered  up  in  due  form  as  in 
cases  where  causes  are  regularly  referred,  by 
the  order  of  the  court,  pursuant  to  the  Statute. 
A  writ  of  error  was  brought  by  the  defendant 
below  to  reverse  the  judgment. 

Mr.  Henry,  for  the  plaintiff  in  error,  con- 
tended : 

1.  That  this  was  not  a  case  referable  by 
statute  ;  and  that  the  court  below  would  take 
notice  of  the  report  of  referees  no  further 
than  to  compel  a  compliance  with  it,  by  an 
attachment,  the  reference  having  been  made 
a  rule  of  court,    by  consent  of  the  parties. 
The  report  is  no  foundation  for  a  judgment  of 
the  court,  which  is  to  affect  the  lands  and 
tenements  of  the  defendant,  or  by  an  execu- 
tion, to  search  for  his  goods.     The  party  can 
only  be  attached  for  his  contempt  in  refusing 
obedience  to  the  rule  of   court.     (Davila  v. 
Almansor,  1  Salk.,  73;  Kyd  on  Aw.,  313,  314, 
2d  ed.) 

2.  The  cause  was  referred  to  three  referees 
jointly,  two  of  whom   might  report.     Their 
authority  must  be  strictly  pursued.      Now  it 
appears  from  the  report,  that  the  two  referees 
only,  who  signed  the  report,  heard  the  parties 
and  decided  the  case.    (ATJnroy  v.  Benedict,  11 
Johns.,  402.)    It  should  appear  that  all  the 
referees  met  together  and  heard  the  allega- 
tions and  proofs  of  the  parties  ;  and  then  any 
two  of  them  might  have  made  the  report.  The 
report  or  award,  therefore,  is  not  pursuant  to 
the  submission. 

Mr.  Van  Vechten,  contra: 

1.  It  is  true  that  this  was  not  a  reference 
under  the  Statute,  but  at  common  law.  The 
Act  *requires  that  the  three  referees  [*463 
should  hear  the  allegations  and  proofs  of 
the  parties,  though  any  two  of  them  may 
decide  ;  and  in  the  case  of  M'lnroy  v.  Bene- 
dict, the  court  put  it  upon  the  Statute.  But 
at  common  law,  it  is  sufficient  that  all  the 
referees  or  arbitrators  have  due  notice  to  meet, 
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and  if  any  one  of  them  does  not  choose  to 
attend,  the  other  two  may  proceed  to  hear  the 
parties  without  him.  It  is  sufficient,  then, 
if  it  appears  that  all  the  referees  had  notice 
to  attend,  or  were,  in  fact,  pre"sent,  though 
only  two  signed  the  report.  This  objection 
rests  on  a  matter  of  fact,  not  necessary  to 
be  set  forth  in  the  report  itself,  but  may 
be  inquired  into  by  the  court  where  the  ref- 
erence was  made.  (Kyd  on  Aw.,  106,  107; 
Cro.  Jac.,  100,  278;  Willes,  217,  218.)  The 
objection  might  have  been  made  in  the  court 
below  and  if  it  had  been  substantiated,  the 
court  would  have  set  aside  the  report.  For, 
although  this  is  not  a  case  to  be  referred  under 
the  Statute,  yet  the  parties,  by  their  agree- 
ment, may  bring  it  before  the  court,  who  will 
take  notice  of  such  agreement,  and  compel  the 
parties  to  observe  it. 

Again  ;  the  report  states  that  the  subscribers 
to  it  heard  the  proofs  and  allegations  of  the 
parties  ;  and  it  is,  therefore,  to  be  inferred 
that  both  parties  consented  to  a  hearing  before 
the  two  referees  who  subscribed  to  the  report. 
Besides,  this  objection  ought  to  have  been 
made  in  the  court  below,  where  it  might  have 
been  met  and  repelled  ;  and  it  is  not  to  be 
listened  to  in  this  court.  It  has  been  said  that 
no  judgment  can  be  entered  on  such  report  ; 
if  so,  then  no  writ  of  error  can  lie. 

2.  It  is  objected  further,  that  this  not  being 
a  case  referable  under  the  Statute,  the  Supreme 
Court  had  no  cognizance  of  it,  and  no  judg- 
ment could  be  entered  upon  the  report  in  that 
court.  Was  it  not  lawful  for  the  parties  to 
agree  that  three  men,  mutually  chosen,  should 
decide  the  controversy  between  them,  instead 
of  a  jury  ?  Was  it  not  lawful,  also,  for  the 
parties  to  agree  that  a  judgement  of  the 
Supreme  Court  should  be  entered  on  the 
report  of  those  referees  ?  It  can  violate  no 
rule  of  law  or  public  policy.  Must  not  the 
parties,  then,  be  bound  and  concluded  by  their 
agreement  ?  And  does  not  consent  takeaway 
464*]  error  ?  If  *there  had  been  no  agree- 
ment between  the  parties  to  have  a  judgment 
entered,  or  as  to  the  mode  of  enforcing  the 
report  of  the  referees,  then  the  Supreme  Court 
could  only  have  enforced  it  by  an  attachment. 
The  agreement  being  lawful,  it  is  to  have  the 
same  effect  as  a  cognovit  actiomm.  It  is  a  case 
in  which  the  maxim,  consensus  tollit  errorem, 
applies  with  peculiar  force.  If  a  venire  facia* 
be  awarded  to  coroners,  when  it  ought  to  be 
to  the  sheriff,  or  the  risne  come  out  of  a  wrong 
place,  if  it  be  by  consent  of  parties,  and  so 
entered  of  record,  it  will  stand  sjood.  (2  Bac. 
Abr.,  496,  tit.  Error,  K,  6.)  Where  a  party 
who  agreed,  under  a  consolidation  rule,  not  to 
bring  a  writ  of  error,  it  was  held  that  he  could 
not  bring  one,  though  there  was  manifest  error 
on  the  record.  (Camdenv.  Edie,  \  H.  Bl.,  21.) 
So,  executors  against  whom  a  scire  facias  is 
sued  out  to  recover  damages  assessed  on  an 
interlocutory  judgment  against  the  testator,  in 
his  lifetime,  cannot  bring  error,  if  the  testa- 
tor's attorney  agreed  for  him  that  no  writ  of 
error  should  be  brought ih  that  action.  (Exrx 
of  Wright  v.  Nutt,  1  T.  K.,  388.)  It  is  for 
this  court  to  say  whether  they  will  permit 
a  party  to  bring  a  writ  of  error,  in  direct 
violation  of  his  deliberate  and  solemn  agree- 
ment. 
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Mr.  Henry,  in  reply.  This  court  can  decide 
only  upon  the  record  brought  before  them. 
They  cannot  look  beyond  it,  for  anything 
which  might  supply  its  defects.  The  authority 

fiven  by  the  agreement  was  to  three  referees. 
t  must  appear  from  the  report  itself  that  all 
three  met  and  heard  the  parties ;  the  matter 
cannot  be  helped  by  intendment.  How  is  this 
court  to  know  that  the  defendant  could,  by 
proof  extrinsic  to  the  record,  show  that  the 
three  referees  heard  the  parties  ?  This  is  an 
error  in  substance,  and  is  not  aided  by  the 
Statute  of  Jeofails. 

But  it  is  said  that  the  consent  of  the  parties 
takes  away  the  error.  Consent  of  parties  can- 
not take  away  or  subvert  the  established  prin- 
ciples of  the  common  law.  Consent  cannot  in- 
troduce arbitrators  instead  of  the  regular  courts 
of  justice.  Consent  cannot  take  away  error 
where  it  is  against  a  fundamental  point  of  the 
common  law.  (10  Vin.  Abr.,  11,  Y  b,  pi.  4; 
Godb.,  429,  430.)  It  is  said  that  *there  [*465 
is  a  consent  that  a  judgment  may  be  entered; 
not,  however,  as  on  a  verdict,  but  in  such  a 
manner  as,  by  the  common  law,  the  report 
could  be  enforced,  that  is,  by  an  attachment. 

THE  CHANCELLOR.  The  action  in  the 
Supreme  Court  was  brought  for  criminal  con- 
versation with  the  plaintiff's  wife,  and  after 
issue  joined  and  a  venire  awarded,  the  parties, 
by  their  attorneys,  agreed,  in  writing,  that  a 
rule  be  entered,  by  consent,  to  refer  the  cause 
to  three  persons  named,  who,  or  any  two  of 
them,  were  to  report  with  all  convenient 
speed,  "so  that  judgment  might  be  entered 
thereon  at  the  then  next  term."  The  rule  was 
accordingly  entered,  and  two  of  the  referees, 
after  having  heard  the  proofs  and  allegations 
of  the  parties,  reported  a  sum  in  favor  of  the 
plaintiff,  and  judgment  was  entered  thereon 
at  the  next  term  according  to  the  consent 
rule. 

Upon  this  short  and  plain  case,  a  writ  of 
error  is  brought,  and  it  is  alleged  in  support 
of  it: 

1.  That  the  reference  was  in    a  case   not 
within  the  Act,  and  consequently,  that  judg- 
ment could  not  be  entered  upon  the  report  of 
the  referees. 

2.  That  the  report  did  not  warrant  the  judg- 
ment, even  if  it  had  been  in  a  case  within  the 
Act,  because  it  does  not  appear  that  all  the 
referees  met  and  heard  the  proofs  and  allega- 
tions of  the  parties. 

1.  There  is  no  doubt  that  the  case  was  not 
within  the  Act  authorizing  the  court,  with  or 
without  the  consent  of  parties,  to  refer  certain 
causes  to  referees;  but  the  question  is,  whether 
either  party  can  be  permitted  to  allege  for  error 
a  rule  for  reference,  and  a  judgment  on  the 
report,  when  the  reference  and  the  judgment 
were  in  pursuance  of  his  own  consent  in  writ- 
ing. It  was  agreed  by  the  parties,  by  their 
respective  attorneys,  that  a  rule  should  be 
entered  to  refer  the  cause  to  three  referees,  and 
that  they,  or  any  two  of  them,  report  with  all 
convenient  speed,  so  that  judgment  might  be 
entered  thereon  at  the  next  term.  This  agree- 
ment in  writing,  subscribed  by  the  attorneys, 
was  acted  upon,  and  carried  duly  into  effect. 
It  is  not  pretended  there  was  any  imposition  or 
collusion  in  the  case.  It  was  an  agreement 
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466*]  *inade  in  good  faith,  and  I  think  that 
good  faith  requires  that  it  should  be  truly  and 
accurately  observed.  When  the  agreement 
mentioned  that  judgment  might  be  entered 
upon  the  report,  it  meant  a  regular  technical 
judgment,  as  is  entered  in  other  cases  upon  the 
report  of  referees.  The  words  are  not  suscep- 
tible of  any  other  meaning,  nor  ought  we  to 
impute  any  other  meaning  to  the  terms,  espe- 
cially when  they  are  used  by  professional  men 
in  the  ordinary  course  of  a  suit.  lam,  there- 
fore, of  the  opinion  that  a  party  to  that  agree- 
ment must  be  held  to  be  concluded  by  it,  and 
that  he  cannot  now  allege  that  the  reference 
and  judgment  were  not  warranted  by  law.  I 
think  that  it  would  be  establishing  a  precedent 
that  might  be  very  pernicious  in  its  consequen- 
ces. There  might  be.  and  no  doubt  were,  very 
good  and  sufficient  reasons  in  the  minds  of  the 
parties  for  withdrawing  from  a  public  trial  so 
painful  and  distressing  an  investigation  as  an 
action  for  adultery  involves;  and  I  see  no  good 
reason  why  the  agreement  of  the  parties  to 
withdraw  the  trial  from  a  jury  to  a  more 
retired  examination,  before  well  selected  ref- 
erees, should  be  discountenanced  or  rejected. 

The  doctrine  established  in  analogous  cases, 
appears  to  warrant  the  entry  of  judgment  by 
consent  in  a  case  like  this,  and  I  am  sure  that 
common  sense  does  not  revolt  at  it. 

In  one  of  the  resolutions  of  the  Court  of  K. 
B.  in  Dormer's  case,  6  Co.,  40,  it  was  stated  to 
be  the  law,  that  if  twelve  jurors  be  sworn,  and 
one  depart,  another  may  be  sworn  by  consent 
to  supply  his  place,  and  34  Edw.  III.  was 
referred  to.  So  it  was  said  that  if  the  parties 
in  a  real  action  consent  to  dispense  with  the 
legal  qualifications  of  two  of  the  four  electors 
of  the  Grand  Assize,  it  was  good;  and  the 
court  adopted  the  maxim,  that  consensus  lollit 
errorem;  "and  divers  other  cases  were  put," 
says  Lord  Coke,  "where  consent  of  the  parties 
shall  alter  the  form  and  course  of  the  law." 
So,  in  Turner  v.  Barnaby,  12  Mod.,  564,  the 
attorneys  of  the  parties  named  the  jurors  to  be 
returned  by  the  sheriff,  and  being  by  .consent, 
it  was  held  good;  and  the  like  assent,  in  a  like 
case,  was  held  valid  in  6  R.  II.  (Challenge,  102, 
cited  in  Vin.,  tit.  Error,  Z,  6,  5).  And  in  a 
writ  of  right,  according  to  Dodderidge,  /., 
467*](Palm.,  100),*the  parties  may  agree  that 
the  trial  be  by  twelve  common  jurors,  and  not 
by  the  Grand  Assize  of  sixteen  jurors,  which 
is  the  number  established  by  law  in  that  action. 

These  cases,  which  I  have  referred  to,  are 
taken  principally  from  the  ancient  law,  and 
they  are  all  cases  in  which  the  consent  of  par 
ties  was  applied  to  vary  the  regular  and  estab- 
lished mode  of  trial  by  jury.  To  take  another 
juror,  without  necessity,  after  the  twelve  have 
been  sworn;  or  to  dispense  with  the  legal 
qualifications  of  jurors;  or  to  allow  the  parties 
to  select  the  jury;  or  to  reduce  the  Grand 
Assize  from  sixteen  to  twelve  men,  is  a  stretch 
of  power  almost  equal  to  the  taking  of  three 
referees,  instead  of  the  twelve  jurors;  yet  all 
those  acts  have  been  held  good,  when  done  by 
consent,  and  that,  too,  in  ancient  times,  when 
the  forms  of  law  were  adhered  to  with  great 
strictness,  and  when  the  courts  were  not  much 
disposed  to  indulge  in  very  liberal  and  enlight- 
ened views  of  justice. 

In  Hall  v.  Mi,*ter,  1  Salk.,  84,  it  is  said  that 
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if  a  rule  be  made  at  Nisi  Prius,  to  refer  a  mat- 
ter to  three  of  the  jury,  and  that  the  plaintiff 
shall  have  a  verdict  for  his  security,  the  plaint- 
iff may  either  enter  up  judgment  on  the 
verdict,  or  have  an  attachment  for  not  obeying 
the  rule  of  court;  and  this  was  said  by  the  bar 
to  be  the  constant  practice. 

The  verdict,  under  that  practice,  must  have 
been  a  mere  matter  of  form,  and  entered  by 
consent  without  proof;  and  yet  a  judgment  is 
entered  upon  that  verdict,  and  the  plaintiff  has 
his  election  to  enforce  the  payment  of  the  sum 
awarded  by  the  three  jurors,  either  by  judg- 
ment and  execution  or  by  an  attachment  under 
the  rule  of  reference.  Though  two  of  the 
judges  doubted  in  that  case,  yet  there  was  no 
disallowance  of  the  practice,  and  there  is  no 
difference  in  substance  between  that  case  and 
this.  In  both  cases  the  parties  take  the  cause 
from  the  jury,  and  agree  to  refer  it  to  three 
men:  and  in  both  cases  a  judgment  is  entered 
by  consent,  the  better  to  secure  the  sum 
awarded  or  reported.  The  only  difference 
between  the  cases  is,  that  in  the  one  in  Lord 
Holt's  time,  the  parties  agree  to  enter  a  formal 
verdict  to  precede  the  judgment,  and  in  this 
case,  the  parties  agree  that  judgment  may  be 
entered  upon  the  report  as  in  other  cases  of 
reference.  The  difference  is  *merely  [*468 
nominal,  and  cannot  vary  the  force  and  efficacy 
of  the  assent  of  the  parties. 

We  are  well  warranted,  then,  under  the 
principles  and  usages  of  the  English  law,  to 
consider  the  judgment  entered  upon  the  report 
of  the  referees  as  valid,  and  that  what  other- 
wise might  have  been  error,  is  cured,  or  taken 
away,  by  the  express  agreement. 

The  late  cases  in  the  English  courts  consider 
these  agreements  of  the  parties,  in  the  progress 
of  a  cause,  to  be  highly  obligatory,  and  they 
will  not  suffer  them  to  be  violated.  It  has 
been  repeatedly  held  (Wright  v.  Nutt,  1  T,  R., 
388;  Camden  v.  Edie,  1  H.  Bl.,  21)  that  if  a 
party  agree  that  no  writ  of  error  shall  be 
brought,  he  is  bound  by  it,  though  there  be 
manifest  error;  and  to  bring  one  would  be 
acting  contrary  to  good  faith.  "It  is  contrary 
to  justice,"  said  Lord  Loughborough,  "to 
permit  the  defendant  to  proceed  in  his"  writ  of 
error,  since  he  has,  by  his  own  act  and  consent, 
prevented  the  plaintiff  from  pursuing  the  com- 
mon course  of  law."  So.  in  this  case,  it  is  very 
probable  that  the  consent  of  the  defendant  to 
a  reference,  and  to  have  judgment  entered 
upon  the  report,  may  have  prevented  the 
plaintiff  below  from  going  on  regularly  to  a 
trial,  verdict  and  judgment.  It  is  very  possible 
that  the  stipulation  to  have  judgment  entered 
upon  the  report,  was  the  great  inducement  to 
the  consent  to  the  rule  of  reference,  and  this 
consideration  strikingly  illustrates  the  danger 
of  permitting  these  agreements  to  be  disre- 
garded, and  the  wisdom  and  policy  of  the  old 
rule,  of  liberally  recognizing  the  healing  influ- 
ence of  these  acts  of  consent.  When  the 
parties  agreed  that  judgment  might  be  entered 
on  the  report,  they  certainly  must  have  under- 
stood each  other  that  the  judgment  was  not, 
for  (hat  cause,  to  be  deemed  erroneous. 

I  am,  accordinglv,  of  opinion  that  the  refer- 
ence and  report,  and  judgment  entered  thereon, 
being  all  acts  founded  on  consent  appearing 
upon  record,  are  valid. 
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2.  But  admitting  the  proceeding  to  be  regu- 
lar, it  is  next  said  that  it  does  not  appear  that 
all  the  referees  met  and  heard  the  parties. 
The  answer  to  that  objection  is  easy  and  de- 
cisive. We  are  to  presume  that  all  the  ref- 
erees met,  as  nothing  appears  to  gainsay  it. 
469*]  The  parties  appeared  before  *the 
referees,  for  the  report  states  that  their  allega- 
tions and  proofs  were  heard,  and  if  all  the 
referees  did  not  assemble,  the  objection  ought 
to  have  been  raised  in  the  Supreme  Court,  or 
been  made  to  appear  by  affidavit,  or  a  certifi- 
cate of  the  referees,  on  the  coming  in  of  the 
report.  No  such  objection  can  be  raised  here, 
for  we  can  only  look  to  the  record,  and  there 
no  such  objection  can  be  found,  nor  is  there 
any  fact  to  support  it :  and  it  probably  has  no 
foundation  in  fact.  By  the  terms  of  the  rule, 
any  two  of  the  referees  were  competent  to 
report. 

The  reasons  assigned  in  support  of  the  writ 
of  error  are  not  well  founded,  and  the  judg- 
ment ought,  therefore,  to  be  affirmed. 

This  being  the  unanimous  opinion  of  the 
court,  it  was  thereupon  ordered,  adjudged  and 
decreed  that  the  judgment  of  the  Supreme 
Court,  in  this  cause,  be  affirmed  ;  and  that  the 
plaintiff  in  error  pay  to  the  defendant  in  error, 
for  his  costs  and  charges,  &c.,  and  that  the 
record  be  remitted,  &c. 

Judgment  of  affirmance. 

Cited  in— 18  Johns.,  23 ;  9  Wend.,  19 ;  12  Wend., 
213;  13  Wend.,  295;  19  Wend.,  Ill ;  23  Wend.,  326 ; 
4  Hill,  552;  3  Den.,  253;  11  Paige,  533:  27  N.  Y.,  232; 
8  Barb.,  157 :  22  Barb.,  401 ;  66  Barb.,  210 ;  40  How. 
Pr..  162  ;  3  Rob.,  705 ;  6  Rob.,  495 ;  22  Ohio  St.,  319 ;  21 
Wis.,  296  ;  43  Ind.,  245;  11  Minn.,  99. 


AARON  HENRY,  Plaintiff  in  Error, 

v. 

JOHN   C.    CUYLER  AND   HANNAH,    HIS 
WIFE,  Defendant*  in  Error. 

Practice — Jurisdiction  of  Court  of  Errors,  only 
Appellate — Parties  Cannot  Stipulate  Jurisdic- 
tion. 

Where  the  plaintiff  suffered  a  judgment  to  pass 
against  him,  by  default,  on  demurrer,  in  a  case 
involving  precisely  the  same  question  which  had 
before  been  argued  and  decided  by  the  court  in 
another  cause,  between  different  parties,  and  by 
mutual  consent,  a  case  was  made  and  brought  to 
this  court,  on  a  writ  of  error ;  this  court  refused  to 
hear  the  cause,  and  ordered  the  writ  of  error  to  be 
quashed ;  for  no  question  not  considered  and  de- 
cided in  the  cause  in  the  court  below  can  be  heard 
in  this  court,  which  possesses  only  an  appellate 
jurisdiction. 

Citations— 12  Johns.,  493;  13  Johns.,  661,  576;  5 
Johns.,  430 ;  4  Johns..  499. 

IN  ERROR  to  the  Supreme  Court.  John 
Maley,  by  an  indenture,  dated  Nov.  3, 
1809,  demised  to  Aaron  Henry,  of  the  City 
4 7O*]  of  N.  Y.,  a  house,  store  *and  lot  of 
ground,  with  the  appurtenances,  at  the  north- 
east corner  of  Water  Street  and  Beekman 
Slip,  for  a  term  of  six  years  from  May  1,  1810, 
at  an  annual  rent  of  $450.  The  lease  con- 
tained the  following  covenant:  "And  the 
said  Aaron  Henry,  for  himself,  his  heirs,  exec- 
utors, administrators  and  assigns,  covenants 
and  agrees  with  the  said  John  Maley,  his 
heirs,  executors,  administrators  and  assigns, 
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well  and  truly  to  pay  the  rent  aforesaid,  in  the 
manner,  and  on  the  days  for  that  purpose 
hereinabove  expressed  and  appointed ;  and 
also  all,  and  all  manner  of  taxes,  charges  or 
assessments,  which  shall,  or  may  in  anywise 
be  lawfully  assessed,  charged  or  imposed  on 
the  said  demised  premises,  or  any  part  there- 
of, or  on  the  occupant  or  occupants  thereof, 
during  the  continuance  of  the  aforesaid  term." 

Henry  entered  into  possession  of  the  de- 
mised premises,  and  continued  in  possession 
to  the  end  of  the  term. 

In  May,  1815,  application  was  made,  under 
the  statute,  by  the  mayor,  aldermen  and 
commonalty  of  the  City  of  N.  Y.,  to  the 
Supreme  Court,  for  the  appointment  of  com- 
missioners to  open  Fair  Street  into  Beekman 
Slip,  where  the  premises  are  situated.  Com- 
missioners were,  thereupon,  appointed  to  esti- 
mate the  expense  of  opening  said  street,  and 
to  make  a  just  and  equitable  assessment  there- 
of among  the  owners  or  occupants  of  all  the 
houses  or  lots  intended  to  be  benefited  by  the 
improvement.  The  commissioners  made  and 
certified  their  estimate,  which  was  confirmed 
by  the  Supreme  Court,  on  Aug.  7,  1815.  In 
this  estimate,  the  premises  mentioned  were 
assessed  and  charged  with  the  sum  of  $447.50. 
Henry,  the  lessee,  having  refused  to  pay  the 
assessment,  Cuyler  and  his  wife  (in  right  of 
his  wife),  the  heir  at  law  of  the  lessor,  John 
Maley,  who  died  Oct.  30,  1812,  were  com- 
pelled to  pay  the  same  to  the  Corporation  of 
the  City  of  N.  Y. 

Under  these  circumstances,  Cuyler  and  his 
wife  brought  an  action  of  covenant  on  the 
lease,  in  the  Supreme  Court,  against  Henry, 
during  the  continuance  of  the  term,  the  writ 
being  returnable  Jan.  13,  1816.  The  declara- 
tion set  forth  all  the  facts  above  mentioned, 
alleging  *the  breach  in  the  non-pay-  [*471 
ment  of  the  assessment  of  $447.50.  To  this 
declaration  Henry  demurred,  and  the  plaint- 
iffs joined  in  demurrer,  on  which  there  was  a 
judgment  by  default  for  Cuyler  and  his  wife, 
in  August  Term,  1816.  The  damages  were 
afterwards  assessed,  and  final  judgment  en- 
tered in  Oct.,  1816,  in  favor  of  the  plaintiff, 
for  $586.14,  against  Henry. 

The  above  case  was  agreed  upon  by  the 
counsel  on  both  sides,  for  the  purpose  of 
bringing  the  question  as  to  the  construction  of 
the  covenant  (which  it  was  supposed  was 
decided  by  the  Supreme  Court  in  the  case  of 
The  Corp.  of  N.  Y.  v.  Cashman,  10  Johns., 
96,  and  in  Oswald  v.  Oilfert,  11  Johns.,  443) 
in  review  before  this  court. 

Mr.  I.  Hamilton,  for  the  plaintiff  in  error, 
moved  to  bring  on  the  cause. 

VAN  NESS,  J.  The  question  raised  in  this 
cause  was  never  brought  before  the  Supreme 
Court  for  its  consideration.  It  is  true  that  a 
similar  question  was  decided  by  the  Supreme 
Court  in  Jan.  Term,  1813,  in  the  case  of  The 
Corp.  of  N.  Y.  v.  Caahman,  10  Johns.,  96. 
As  judgment  was  entered  by  default  on  the 
demurrer  in  this  cause,  without  argument  or 
discussion  or  any  examination  of  the  question, 
the  judges  of  the  Supreme  Court  have  no  rea- 
sons to  assign  for  the  judgment. 

THE  CHANCELLOR.     This  court  cannot  take 

notice    of    a    cause  which    has    never    been 
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brought  before  the  court  below,  for  its  consid- 
eration and  judgment,  although  they  may 
have  solemnly  decided  a  similar  question  in 
some  other  cause.  This  court  has  jurisdiction 
merely  to  correct  errors  in  the  judgments  of 
the  Supreme  Court  and  the  Court  of  Chan- 
cerv,  in  causes  brought  here  on  writs  of  error 
or  by  appeal.  That  this  case  has  been  settled 
and  brought  here  by  the  consent  of  both  par- 
ties, can  make  no  difference.  Though  consent 
may  take  away  error,  it  cannot  give  jurisdic- 
tion. In  the  case  of  Sands  v.  Hildreth,  12 
Johns.,  493,  this  court,  in  1815,  decided  that 
472*]  no  appeal  lies  from  a  decree  *of  the 
Court  of  Chancery,  where  the  defendant  did 
not  appear  at  the  hearing,  after  regular  notice, 
but  voluntarily  suffered  judgment  to  pass 
against  him  by  default.  The  same  question 
again  arose  in  1816.  in  the  case  of  Gelston  v. 
J&yt,  13  Johns.,  561,  576,  in  which  there  was 
a  demurrer  to  two  of  the  pleas,  and  when  the 
cause  was  called  in  the  Supreme  Court,  the 
counsel  for  the  defendant  declined  arguing 
the  demurrer,  and  judgment  was  entered  for 
the  plaintiff,  as  of  course.  This  court  held 
that  the  defendants  were  precluded  from 
arguing  here  any  questions  arising  on  the 
demurrer ;  that  to  discuss  and  consider  matters 
not  brought  before  the  court  below,  or  which 
were  abandoned  by  the  party,  would,  in  effect, 
be  assuming  original  jurisdiction.  In  deliver- 
ing my  opinion  in  that  case,  I  stated  my  rea- 
sons at  large  for  not  taking  notice  of  a  ques 
tion  not  discussed  nor  considered  in  the  Su- 
preme Court.  I  am  clearly  of  opinion  that  the 
writ  of  error  in  this  case  ought  to  be  quashed. 

SPENCER,  Ch.  J.,  VAN  NESS,  YATES,  PLATT 
and  WOOD  WORTH,  JJ. ,  though  they  declined 
taking  any  part  in  the  decision  of  this  partic- 
ular case,  expressed  their  opinions  as  to  the 
general  question  of  practice,  and  the  jurisdic- 
tion of  the  court,  in  which  they  fully  con- 
curred with  the  Chancellor.  Their  reasons 
were  substantially  the  same  as  those  stated  in 
the  case  of  Gelston  v.  Hoyt. 

SKINNER,  Senator.  Every  case  must  and 
ought  to  depend  on  its  own  particular  circum- 
stances. The  very  question  which  arose  in 
this  case  had  been  before,  in  two  other  causes, 
solemnly  argued  and  decided  by  the  Supreme 
Court.  It  would  have  been  useless,  therefore, 
to  attempt  to  argue  it  again  in  that  court. 
It  was  not  to  be  supposed  that  the  Supreme 
Court  would  overturn  a  judgment  which  they 
had  so  lately  and  so  deliberately  and  sol- 
emnly pronounced.  The  question,  then,  is 
not  one  raised  for  the  first  time,  and  which 
the  court  below  have  not  considered  and 
adjudged.  We  have  the  judgment  of  that 
court  upon  it ;  and  the  reasons  of  that  judg- 
ment are  to  be  found  in  the  reports  of  the 
cases  which  have  been  mentioned.  I  agree, 
47$*]  that  if  a  party,  *in  the  first  instance, 
will  pass  by  the  Supreme  Court  without  pre- 
senting, for  their  consideration  and  judgment, 
the  questions  arising  in  a  cause,  he  ought  not 
to  be  heard  in  this  court.  But  when  precisely 
the  same  question  has  been  already  fully  dis- 
cussed and  considered  by  the  court  below, 
though  in  a  different  cause,  it  seems  to  me  to 
form  an  exception  to  the  general  rule,  and  I 
see  no  reason  why  we  may  not,  if  we  think 
JOHNS.  REP.,  17. 


there  is  error  in  this  respect,  apparent  on  the 
record,  a  transcript  of  which  is  sent  here,  pro- 
ceed to  correct  that  error.  The  direction  of 
the  Constitution,  that  the  judges  are  to  assign 
their  reasons  here,  is  not  that  which  gives  this 
court  jurisdiction.  That  provision  is  merely 
for  the  purpose  of  affording  light  and  informa- 
tion as  to  the  points  decided  in  the  Supreme 
Court.  I  am  of  opinion,  therefore,  that  the 
writ  ought  not  to  be  quashed. 

P.  LIVINGSTON,  Senator.  I  concur  in  the 
general  rule  as  laid  down  by  the  Chancellor 
and  judges  ;  but  there  may  be  exceptions  to 
the  rule.  Suppose  the  case  of  a  fine  levied, 
where  the  Supreme  Court  may  not  have  any 
reasons  for  their  judgment  to  sfate,  is  the  party 
aggrieved  to  be  deprived  of  his  writ  of  error  ? 
In  the  case  of  Cheetham  v.  Tillotson,  5  Johns., 
430;  S.  C.,  4  Johns.,  499,  a  judgment  was 
rendered  by  default,  in  the  Supreme  Court,  in 
a  suit  for  a  libel,  and  the  principal  ground 
assigned  for  error  was  not  raised  or  decided 
upon  in  that  court ;  yet  this  court  heard  the 
cause,  and  reversed  the  judgment  of  the  court 
below.  I  admit  that  when  the  door  of  the 
Supreme  Court,  or  of  the  Court  of  Chancery, 
is  open  to  the  party,  and  he  does  not  choose  to 
avail  himself  of  the  judgment  of  those  tribu- 
nals, but,  waiving  all  discussion  of  his  rights 
there,  brings  his  case  here,  to  be  examined  in 
the  first  instance,  he  ought  not  to  be  heard  in 
this  court.  But  I  think  that  this  case  is  an 
exception. 

HAMMOND,  Senator,  said  that  this  case  was 
distinguishable  from  those  cited,  and  that  it 
ought  to  be  heard. 

H.  YATES,  Senator,  said  he  thought  the  pres- 
ent case  was  an  exception  to  the  general  rule. 
Suppose  a  verdict  had  *been  found  [*474 
for  $100  damages,  on  which  a  judgment  had 
been  entered  for  $1,000,  and  a  term  had 
elapsed,  so  that  the  Supreme  Court,  according 
to  their  rules  of  practice,  would  not  interfere, 
ought  the  party  to  be  remediless  ? 

SPENCER,  Ch.  J.,  observed  that  the  objec- 
tion now  made  was  not  raised  in  the  case  of 
Cheetham  v.  Tittotson. 

A  majority  of  the  court  (the  Chancellor  and 
fifteen  Senators)  being  of  opinion  that  the  writ 
of  error  ought  to  be  quashed,  the  following 
judgment  was  entered  :  "It  appearing  to  this 
court,  from  the  case  agreed  upon  by  the  coun- 
sel for  the  respective  parties,  that  the  plaintiff 
in  error  suffered  judgment  upon  demurrer  to 
be  entered  against  him  by  default,  in  the  court 
below  ;  it  is  thereupon  ordered  and  adjudged 
by  this  court  that  the  writ  of  error  in  this 
cause  be  quashed,  and  that  the  plaintiff  in 
error  pay  to  the  defendants  for  their 

costs  in  this  court  to  be  taxed;  and  it  is  further 
ordered  and  adjudged  that  the  record  be  remit- 
ted to  the  Supreme  Court,  to  the  end  that  the 
defendants  may  have  execution,  as  well  for 
such  costs  as  for  the  damages  and  costs  recov- 
ered in  the  said  court,  and  also  interest  on  the 
said  judgment  from  the  time  it  was  rendered, 
to  be  taxed  with  the  costs  in  this  court." 

Writ  of  error  quashed. 

Cited  in— 2  Cow.,  52;  2  Wend.,  146, 165 ;  4  Wend., 
180  ;  5  Wend.,  637  ;  6  Wend.,  466 ;  8  Wend.,  238 ;  47  N. 
Y..  72 ;  8  Barb.,  a52 ;  5  How.  Pr.,  324  ;  6  Abb.  Pr.,  187  ; 
3  Sand.,  654;  1  Hilt.,  543;  SLeg.ObS.,  159;  7  Blatchf.,443. 
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475*]  *JAMES  JACKSON,  ex  dera.  JAMES 
BOYD,  Plaintiff  in,  Error, 

t>. 
JOHN  LEWIS,  Defendant  in  Error. 

Ejectment — Act  to  Settle  Disputes  Concerning 
Titles  to  Land — Dissent  to  Commissioner's 
Award — Disability  of  Infants. 

By  the  proviso  contained  in  the  8th  section  of  the 
Act  to  Settle  Disputes  Concerning1  the  Titles  to 
Land  in  the  County  of  Onoudaga  (1  N.  R.  L.,  215; 
sess.  20,  eh.  51),  infants  have  three  years  after 
coming  of  age  within  which  to  file  their  dissent  to 
the  award  of  the  commissioners. 

Citations— Act,  sess.  20,  ch.  51,  sees.  3, 7,  8 ;  Vattel, 
ok.  2,  ch.  17,  sec.  263. 

THIS  was  an  action  of  ejectment,  brought  to 
recover  lot  No.  94,  in  the  township  of 
Brutus,  in  the  County  of  Cayuga,  in  the  mili- 
tary tract.  For  the  facts  of 'the  case  and  the 
opinion  of  the  Supreme  Court,  see  Vol.  XIII., 
p.  504. 

On  the  trial  of  the  cause  below,  the  jury 
found  a  verdict  for  the  defendant ;  and  a  case 
was  made,  on  which  the  plaintiff  moved  to  set 
aside  the  verdict  and  for  a  new  trial ;  and  the 
motion  was  denied  by  the  Supreme  Court. 
The  case  having  been  turned  into  a  special 
verdict,  a  writ  of  error  was  brought,  returna- 
ble to  this  court. 

Mr.  Foot  for  the  plaintiff  in  error. 

Mr.  Van  Vechten  for  the  defendant  in  error. 

THE  CHANCELLOR.  In  this  case,  the  plaint- 
iff, Boyd,  claimed  title  to  the  military  lot  by  a 
deed  from  B.  Wallace,  of  Sept.  16,  1799,  and 
the  Onondaga  commissioners  awarded  the 
title  to  Wallace  on  Aug.  29,  1798,  and  he 
claimed  under  a  deed  from  Bevins,  the  soldier, 
of  March  2,  1796.  But  Bevins,  under  whom 
both  parties  claimed  title,  had  already  conveyed 
the  premises  to  Henry  Hart,  March  9,  1784, 
and  Hart  died  in  June,  1787 ;  Herman  V. 
Hart,  his  son  and  only  heir  at  law,  was  born 
Sept.  7,  1784,  and  he  filed  his  dissent  to  the 
award  of  the  Onondaga  commissioners  on 
March  7,  1808. 

The  lot  was  vacant  and  unsettled,  until  the 
defendant,  Lewis,  entered  into  possession 
under  Hart  in  1812. 

Hart's  deed  was  deposited  according  to  law 
April  25,  1795,  and  duly  registered  ;  Wal- 
lace's deed  was  also  duly  recorded  in  April, 
1796. 

476*]  *There  is  no  doubt  from  these  facts, 
which  appear  in  the  special  verdict,  that  the 
title  of  Lewis,  the  defendant,  and  possessor  of 
the  premises  under  Hart,  is  the  elder  and  better 
title. 

The  only  point  in  the  case  raised  for  our 
consideration,  is,  whether  Hart  was  not  barred 
of  his  title  by  the  award  of  the  Onondaga  com- 
missioners, because  he  did  not  file  his  dissent 
to  that  award  until  two  years  and  six  months 
after  he  was  of  age.  It  seems  to  be  admitted 
that  if  he  had  filed  his  dissent  within  two  yean 
after  he  was  of  age,  his  title  would  have  been 
secured.  The  only  question  is,  whether  he 
had  two  or  three  years  to  file  his  dissent. 

The  3d  section  of  the  Act  creating  the 
Onondaga  Commissioners  (sess.  20,  ch.  51) 
declared  that  their  awards  should  be  binding 
after  two  years,  unless  the  party  aggrieved 
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within  that  time,  filed  his  dissent,  and  if  not 
n  possession  of  the  land,  within  three  years, 
wrought  his  suit.  The  7th  section  provided 
hat  if  the  party  dissenting  was  in  possession, 
hen  the  other  party  in  whose  favor  the  award 
was  made,  was  to  bring  his  suit  within  three 
years.  The  dissent  under  these  two  sections 
was  to  be  made  in  two  years,  and  the  suit  to  be 
wrought  within  three  years.  The  Act,  there- 
'ore,  was  a  new  and  narrow  Statute  of  Limita- 
ions  as  applied  to  the  military  lands  ;  and  the 
journals  of  the  two  houses  of  the  Legislature 
will  show  that  the  bill  met  with  strong  opposi- 
ion  by  reason  of  the  very  short  period  of 
imitation  given  in  those  two  sections,  for 
iling  the  dissent  and  bringing  the  suit.  But 
the  case  now  before  us  arises  upon  the  limita- 
tion in  the  8th  section,  which  is  in  these  words 
— "neither  this  Act,  nor  anything  therein  con- 
ained,  shall  extend  or  be  construed  to  the 
prejudice  of  any  person,  under  the  age  of 
twenty -one  years,  or  feme  covert,  or  person  not 
of  sound  mind,  or  in  prison,  if  such  infant, 
feme  covert,  &c. ,  shall  within  three  years  after 
;oming  to  the  age  of  twenty-one  years,  &c., 
make  their  dissent,  and  bring  their  suit,  and 
prosecute  the  same  to  effect  as  aforesaid." 

Hart  complied  literally  with  this  proviso. 
He  did,  within  three  years  after  coming  to  the 
age  of  twenty-one  years,  make  his  dissent,  and 
are  we  at  liberty  to  depart  from  the  plain  and 
express  words  of  the  Act,  and  say  that  Hart 
ought,  within  two  years  after  coming  to  the 
age  of  twenty-one  *years,  to  have  made  [*47  7 
his  dissent  ?  Surely  if  that  was  the  intention 
of  the  Legislature,  they  have  used  words  so 
directly  contrary  to  that  intention,  as  to  render 
this  section  a  snare  to  the  unwary.  If  such 
had  been  the  intention,  the  Legislature  could 
not  well  have  avoided  saying,  in  easy  and 
natural  language,  that  the  infant  and  others 
must  make  their  dissent  and  bring  their  suits, 
within  the  times-  aforesaid,  after  their  disabil- 
ities were  removed.  In  the  general  Statute  of 
Limitations  for  common  cases,  the  words  are, 
that  infants  feme  coverts,  &c.,  shall  bring  their 
actions  "within  the  respective  times  above 
limited  after  such  disability  removed."  But 
in  this  case  and  in  this  Statute,  the  Legislature 
have  departed  from  the  usual  language  of  such 
a  proviso,  and  adopted  words  which  expressly 
declare  a  different  period  of  limitation.  They 
cannot  be  mistaken.  They  are  so  plain  that 
' '  he  that  runs  may  read  them  ;"  and  I  may 
safely  say  that  no  person  would  ever  have  sus- 
pected, from  the  first  perusal  of  these  words, 
declaring  that  the  infant,  within  three  years 
after  coming  to  the  age  of  twenty-one  years, 
should  make  his  dissent  and  bring  his  suit — 
that  it  was  intended  he  must  make  his  dissent 
within  two  years.  We  are  not  justified  in  re- 
jecting this  clear  and  intelligible  language,  and 
in  seeking  for  some  hidden  and  dangejous 
meaning,  because  the  section  concludes  with 
the  words  "  as  aforesaid."  Let  us  rather  apply 
to  this  case  the  excellent  sense  and  the  unso- 
phisticated simplicity  of  Vattel,  in  the  rules 
which  he  gives  for  the  interpretation  of 
treaties:  "It  is  not  permitted,"  he  says  (B,  2, 
ch  17,  sec.  263),  "  to  interpret  what  has  no 
need  of  interpretation.  When  an  act  is  con- 
ceived in  clear  and  precise  terms,  when  the 
sense  is  manifest  and  leads  to  nothing  absurd, 
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there  can  be  no  reason  to  refuse  the  sense 
which  naturally  presents.  To  go  elsewhere  in 
search  of  conjectures  in  order  to  restrain  or 
extinguish  it,  is  to  endeavor  to  elude  it.  If 
this  dangerous  method  be  once  admitted,  there 
will  be  no  act  which  it  will  not  render  useless." 

The  only  plausible  reason  which  the  coun- 
sel assigned  for  departing  from  the  obvious 
sense  of  the  section,  and  the  downright  plain 
language  which  it  uses,  is,  that  in  the  other 
sections  the  party,  who  was  under  no  disabil- 
ity at  the  time  of  the  award,  was  to  file  his  dis- 
478*]  sent  within  two  years.  But  *if  the 
Legislature  thought  proper  to  allow  the  period 
of  one  year  more  to  those  persons  who  had 
just  started  from  infancy  to  manhood,  or  from 
lunacy  to  a  sound  mind,  than  to  other  persons, 
who  has  any  just  cause  to  complain,  or  to 
question  the  wisdom  or  the  goodness  of  the 
law  ?  There  may  be  very  sound  reasons 
assigned  for  the  difference  of  limitation  in  the 
two  cases.  The  time  was  very  short,  at  best, 
and  was  a  most  serious  and  unprecedented 
abridgment  of  the  usual  time  allowed  for 
asserting  title  to  land.  If  the  construction  of 
the  section  was  even  doubtful,  we  ought  to 
incline  to  the  most  benign  and  favorable  inter- 
pretation in  favor  of  the  better  title.  It  is  not 
to  be  supposed  that  infants  on  their  first  com 
ing  of  age,  or  persons  of  diseased  understand- 
ing, on  their  first  regaining  their  right  minds, 
or  femes  covert  on  their  first  entrance  upon  the 
cares  and  duties  of  bereaved  widowhood,  can 
bestow  a  very  prompt  attention  to  their  civil 
rights.  The  mind  in  such  cases  enters  with 
diffidence  upon  a  new  and  untried  scene,  and 
I  should  think  that  one  year  was  no  more  than 
a  reasonable  indulgence  of  time  to  enable  them 
to  acquire  those  habits  of  vigilance  and  resolu- 
tion which  can  put  them  upon  a  level  with  the 
experienced  men  of  the  world,  and  enable  them 
to  encounter,  on  equal  terms,  with  skillful 
veterans  in  the  animated  competitions  for 
property.  The  Legislature  of  1797  acted, 
therefore,  in  my  humble  opinion,  with  great 
good  sense,  and  with  an  enlightened  humanity, 
when  they  allowed  to  this  class  of  persons  the 
term  of  three  years,  to  look  into  the  disordered 
state  of  their  military  titles,  to  unravel  the 
intricate  webs  of  fraud  which  had  obscured 
them,  to  satisfy  themselves  of  the  justice  and 
equity  of  their  claims,  and  then,  on  the  final 
result,  to  enter  their  dissent  and  commence 
their  suits. 

The  reason  of  the  law,  and  the  words  of  the 
law,  appear  to  me  to  be  equally  plain  in  favor 
of  the  construction  given  to  it  by  the  Supreme 
Court,  and  I  am,  accordingly,  of  opinion  that 
the  judgment  ought  to  be  affirmed. 

This  being  the  unanimous  opinion  of  the 
court,  it  was  thereupon  ordered  and  adjudged 
that  l he  judgment  of  the  Supreme  Court,  in 
479*]  this  cause,  be  affirmed  ;  and  that  *the 
plaintiff  in  error  pay  to  the  defendant  in  error, 
for  his  costs  and  charges, 
in  and  about  his  defense  in  this  court ;  and  it 
is  further  ordered  that  the  record  be  remitted, 
&c. 

Judgment  of  affirmance. 

Affirming-13  Johns.,  504. 

Cited  in-39  N.  Y.,  194 ;  6  Trans.  App.,  166;  63  Barb., 
'.»6  ;  2  Rob.,  263;  26  Wis.,  453. 
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SAMUEL  JACKSON,  Plaintiff  in  Error, 

v. 
JOHN  PORT,  Defendant  in  Error. 

Landlord  and  Tenant — Assignment  of  Lease  by 
Lessee — Agreement  by  Sub-lessee  to  Pay  Land- 
lord and  Keep  Covenants  in  Original  tease — 
Rent  in  Arrear — Breach  of  Covenant  by  Sub- 
lessee— Lessee  may  Recover — Non  Damnifica- 
Uis  no  Answer. 

B.  leased  a  lot  of  ground  to  the  plaintiff,  who  cov- 
enanted to  pay  B.  the  yearly  rent  of  £32  17.s.  in  four 
equal  payments,  &c.  The  plaintiff  afterwards 
assigned  the  same  premises  to  the  defendant,  subject 
to  the  payment  of  the  rent  to  B.,  &c.,  and  the  de- 
fendant covenanted  with  the  plaintiff  to  perform 
and  keep  all  the  covenants,  &c.,  mentioned  in  the 
lease  from  B  to  the  plaintiff.  The  defendant  hay- 
ing suffered  the  rent  to  remain  in  arrear,  and  unpaid 
to  B.,  the  plaintiff  brought  an  action  against  him 
for  a  breach  of  his  covenant  in  not  paying  the  rent 
to  B.  Held  that  this  was  not  a  mere  covenant  of 
indemnity,  but  for  the  payment  of  the  rent  for 
the  plaintiff  to  B  ;  that  the  breach  was  well  assigned, 
by  alleging  that  the  defendant  had  not  paid  the 
rent,  &c. 

A  plea  of  non  damnificatus  is  no  answer  to  the 
declaration,  upon  an  undertaking  by  the  defendant 
to  pay  a  sum  of  money  for  which  the  plaintiff  was 
bound. 

Citations— Com.  Dig.,  tit.  Pleader,  C,  45,  46;  Carth., 
374;  5  Mod.,  243;  8  Mod.,  33;  Str..  512;  1  Bos.  &  P., 
638. 

IN  ERROR  to  the  Supreme  Court.  This  was 
an  action  of  covenant  brought  by  Port 
against  Jackson.  The  declaration,  after  stat- 
ing a  lease  of  a  lot  of  land  in  Manchester,  in 
England,  made  by  one  Thomas  Barlow  to 
the  plaintiff,  for  one  thousand  six  hundred 
years,  at  the  annual  rent  of  £32  17*.  sterling, 
which  the  plaintiff  covenanted  to  pay  to  the 
said  T.  B.  during  the  term,  alleged  that  the 
plaintiff,  being  so  possessed  of  the  said  term, 
&c.,  by  indenture,  on  Aug.  18,  1792,  demised, 
granted,  bargained  and  sold  the  premises  to 
the  defendant,  subject  to  the  payment  of  the 
said  yearly  rent  to  the  said  T.  B.,  &c.,  and 
that  the  defendant,  in  and  by  the  said  indent- 
ure, covenanted,  promised  and  agreed  with 
the  plaintiff,  that  he,  the  defendant,  would 
well  and  truly  observe,  perform,  fulfill  and 
keep  all  and  every  the  covenants,  conditions, 
provisos,  payments  and  agreements  mentioned 
and  contained  in  the  first  mentioned  indenture, 
and  which,  on  the  part  of  the  plaintiff,  his 
executors,  &c.,  were  or  ought  thereafter  to  be 
paid,  done  or  performed,  &c.  The  plaintiff 
then  averred  that  on  March  25,  1800,  £832 
13s.  sterling,  or  the  rent  of  twenty-four 
*years  and  a  half,  remained  in  arrear.  [*48O 
and  unpaid  to  the  said  T.  B.,  and  that  the 
defendant,  although  often  requested,  had 
refused,  and  still  refused,  to  pay  the  said  sum 
of  £832  13*.,  which  still  is  wholly  due  in  arrear, 
and  unpaid  to  the  said  T.  B.,  &c.  (See  S.  C., 
ante,  pp.  239-'J47,  for  the  pleas  of  the  defend- 
ant, to  which  the  plaintiff  demurred.)  The 
court  gave  judgment  for  the  plaintiff  below, 
on  which  the  defendant  brought  a  writ  of 
error  to  this  court. 

Mr.  T.  A.  Emmet,  for  the  plaintiff  in  error, 
contended  that  a  good  and  sufficient  breach  of 
the  covenant  was  not  assigned  in  the  declara- 
tion. (Com.  Dig..  Pleader,  C,  44  ;  6  Johns., 
49.)  That  this  was  a  covenant  of  indemnity, 
that  is,  to  save  the  defendant  in  error  harmless 
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from  his  covenant  to  pay  rent  to  Barlow.  If 
taken  strictly  as  a  covenant  to  pay  the  rent, 
then  it  must  be  paid  ut  the  day  ;  and  if  not  so 
paid,  the  plaintiff  in  error  would  be  liable  oil 
his  covenant,  although  the  rent  may  have,  in 
fact,  been  paid  by  the  terre-tenant  to  the  chief 
landlord,  before  suit  brought.  The  chief  land- 
lord has  a  good  right  of  action  against  the 
terre-tenant  for  the  rent,  by  privity  of  estate. 
The  good  sense  and  reasonable  construction 
of  the  covenant,  then,  is,  that  Jackson  will 
save  Port  harmless  from  the  payment  of  any 
rent.  The  declaration,  therefore,  should  have 
alleged  that  P.  had  paid  the  rent.  (3  Com. 
Dig.,  tit.  Condition,  I  ;  1  Roll.  Abr.,  M,  Cov- 
enant, E,  3 ;  Bac.  Abr.,  tit.  Covenant,  1.) 
Though  a  plea  of  non  damnificatus  would  not 
be  good  to  this  declaration,  yet,  if  the  breach 
had  been  properly  assigned  in  the  declaration, 
it  would  be  a  good  plea.  (5  Com.  Dig. .  Pleader, 
2  W.,  33.) 

Messrs.  A.  Paine  and  J.  Paine,  contra,  in- 
sisted that  this  was  a  covenant  to  pay  the 
rent,  and  not  a  covenant  to  indemnify.  They 
cited  1  Chit.  PL,  326,331  ;  Com.  Dig., Pleader, 
C,  45,  C,  46  ;  5  Johns.,  16»  ;  8  Johns.,  Ill  ; 
7  Johns.,  376. 

THE  CHANCELLOR.  The  question  before  us 
arises  upon  a  few  plain  facts. 
481*]  *Thomas  Barlow,  on  May  19,  1791, 
leased  to  John  Port  a  lot  of  laud  in  Manches- 
ter, in  England  for  one  thousand  six  hundred 
years,  at  an  annual  rent  of  £32  17s.  sterling, 
payable  quarter  yearly  ;  and  Port  covenanted 
to  pay  the  rent  during  the  continuance  of  the 
term,  in  time  and  manner  aforesaid.  After- 
wards, on  Aug.  18,  1792,  Port  sold  and  as- 
signed the  lot  to  Jackson,  the  present  plaint- 
iff in  error,  subject  to  the  payment  of  the  said 
rent,  and  Jackson  covenanted  with  Port  that 
he  (Jackson)  would  perform  and  keep  all  the 
covenants  mentioned  and  contained  in  the 
original  lease,  and  which,  on  the  part  of  Port, 
were  to  be  paid  and  performed.  The  plaintiff 
then  avers  that  a  rent  of  £832  13s.  sterling,  for 
the  preceding  twenty-four  years,  was  in  arrear 
and  due,  and  unpaid  to  Barlow,  and  that 
Jackson  had,  accordingly,  broken  his  cove- 
nant. 

The  only  question  in  the  case,  as  the  coun- 
sel for  the  plaintiff  in  error  admits,  is,  whether 
a  good  and  sufficient  breach  of  the  covenant 
has  been  assigned.  We  have  nothing  to  do 
with  the  question  what  damages  ought  to  have 
been  recovered  under  the  issue  which  was 
joined.  That  is  not  a  point  which  has,  or 
which  could  have  been  raised  here  upon  this 
record.  We  have  only  to  answer  the  question, 
has  a  sufficient  cause  "of  action  been  stated  in 
the  declaration  ? 

I  wish  I  had  been  able  to  discover  good 
ground  in  law  for  answering  this  question 
according  to  the  wishes  of  the  plaintiff  in 
error,  for  I  perceive  that  he  has  rashly  entered 
into  a  covenant  which  is  to  endure  for  ages, 
and  which  must  be  to  him  as  if  "a  millstone 
were  hanged  about  his  neck."  The  case 
further  shows  that  the  dreams  and  the  mad- 
ness of  speculation  is  a  disease  which  has  pre- 
vailed on  each  side  of  the  Atlantic. 

He  covenants  to  keep  and  perform  all  the 
covenants  which  Port  had  made  to  Barlow, 
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and  which,  on  the  part  of  Port,  were  to  be 
"  paid,  done  and  performed,"  and  one  of  these 
covenants  was  to  pay  the  rent.  Jackson's, 
covenant  was,  therefore,  not  a  mere  covenant 
of  indemnity.  It  was,  in-substance  and  effect, 
that  he  would  pay  that  rent  for  Port,  and  the 
averment  is,  that  he  has  not  paid  the  rent,  and 
that  it  is  in  arrear  and  due.  The  breach,  if 
not  in  the  very  *words  of  the  cove-  [*482 
nant,  is  according  to  its  sense  and  meaning, 
and  such  an  assignment  has  always  been  held 
sufficient.  (Com.  Dig.,  tit.  Pleader,  C,  45, 
46.)  Where  a  defendant  has  undertaken  to  do 
an  act  in  discharge  of  the  plaintiff  from  such 
a  bond  or  covenant,  he  must  show,  specially, 
matter  of  performance,  and  this  Jackson  ought 
to  have  shown  in  this  case  ;  but  where  the 
defendant  has  undertaken  to  acquit  and  dis- 
charge the  plaintiff  from  any  damages  by 
reason  of  his  bond  or  covenant,  he  then  mere- 
ly undertakes  to  indemnify  and  save  harm- 
less, and  the  plaintiff  is  then  bound  to  show 
his  damages.  This  was  the  distinction  stated 
in  the  case  of  Harris  v.  Pett,  Garth.,  374  ;  5 
Mod.,  243,  and  it  is  a  well-settled  distinction  ; 
and  in  my  humble  opinion  we  should  pervert 
the  plain  sense  and  language  of  the  covenant 
entered  into  by  Jackson,  if  we  should  turn  it 
into  a  mere  covenant  to  indemnify  Port,  when 
it  was  evidently  a  covenant  to  pay  the  rent 
for  and  instead  of  Port.  Port  was  not  bound 
to  go  and  pay  the  rent,  or  have  it  recovered 
from  him  by  due  course  of  law,  before  he 
could  resort  to  Jackson.  He  was  not  bound 
to  subject  himself  to  such  previous  distress  or 
inconvenience.  Jackson  had  undertaken  to 
keep  his  covenant  for  him;  that  is,  to  go  and 
pay  the  rent  as  it  from  time  to  time  became 
due.  If  Jackson  suffers  the  rent  to  be  pre- 
viously collected  from  Port,  that  would  surely 
not  be  keeping  and  performing  Port's  cove- 
nant, as  he  had  engaged  to  do.  I  cannot  raise 
a  doubt  in  my  mind  as  to  the  construction  of 
the  covenant. 

The  case  of  Atkinson  v.  Coatsworth,  8  Mod., 
33;  Str.,  512,  is  very  analogous.  One  S. 
demised  lands  to  the  plaintiff  for  a  term  of 
years,  and  the  plaintiff  made  an  under  lease  to 
the  defendant,  who  covenanted  "to  perform 
and  keep  all  the  covenants  in  the  original 
lease  to  be  kept  and  performed  by  the  plaint- 
iff." The  rent  reserved  in  the  original  lease 
not  being  paid,  the  plaintiff  sued  the  defend- 
ant, and  assigned  for  breach  the  non-payment 
of  rent  to  the  original  lessor.  The  cases  so  far 
are  exactly  alike.  The  covenants  were  the 
same,  and  the  breach  was  the  same.  In  that 
case,  as  here,  the  plaintiff  had  a  verdict,  and 
error  was  brought  into  the  K.  B.,  but  the  error 
assigned  was  one  altogether  different  from  the 
one  assigned  here,  and  with  which  *we  [*483 
have  no  concern,  and  the  judgment  was  never- 
theless affirmed.  It  is  so  far  a  case  in  point, 
that  if  the  breach  in  the  present  case  be  not 
well  assigned,  the  breach  in  that  case  was  also 
not  well  assigned,  and  yet  no  such  suggestion 
of  error  was  thought  of  in  that  case,  as  has 
been  made  in  this.  It  did  not  occur  to  so 
learned  and  experienced  a  counselor  as  Mr. 
Bootle,  who  argued  that  case  for  the  plaintiff 
in  error.  I  cannot  but  be  of  opinion  that  the 
hardship  of  the  case  before  us,  and  the  sym- 
pathy it  naturally  excites,  has  taxed  the  in- 
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genuity  of  the  learned  counsel,  and  suggested 
a  distinction  for  our  consideration  which  does 
not  belong  to  the  case,  and  is  altogether 
repugnant  to  the  sense  and  language  of  the 
covenant. 

I  might  here,  also,  refer  to  the  case  of 
Holme*  v.  Rhodes,  1  Bos.  &  P.,  638,  in  which  it 
was  held  that  the  plea  of  non  damnificatus  was 
no  answer  to  an  undertaking  by  the  defendant 
to  pay  a  sum,  for  which  the  plaintiff  was 
bound.  But  I  forbear  to  press  the  cause 
further.  I  only  wished  to  say  just  so  much 
as  I  feel  it  my  indispensable  duty  to  say,  when 
called  upon  for  the  opinion  which  I  now  give, 
that  the  judgment  of  the  Supreme  Court 
ought  to  be  affirmed. 

This  being  the  unanimous  opinion  of  the 
court,  it  was  thereupon  ordered  and  adjudged 
that  the  judgment  of  the  Supreme  Court,  in 
this  cause,  be  affirmed  ;  and  that  the  plaintiff 
in  error  pay  to  the  defendant  in  error  $297.37, 
for  his  costs  and  charges  in  and  about  his 
defense  in  this  court ;  and  that  the  record  be 
remitted,  &c. 

Judgment  of  affirmance. 

Affirming— 17  Johns.,  339. 

Cited  in— 7  Wend.,  503 ;  21  Wend.,  669 ;  1  Hill,  147 ; 
1  N.  Y.,  553  ;  48  N.  Y.,  536 ;  51  N.  Y.,  525 ;  3  Abb.  App. 
Dec.,  605;  14  Hun,  189:  24  Hun,  128;  22  Barb.,  395; 
44  Barb.,  603 ;  4  Rob.,  374;  1  Sweeny,  333 ;  1  Hilt-.  511 ; 
23Min.,  323;  25Cal.,172. 


484*J  *PETER  BROOKS,  JR.,  Plaintiff  in 
Error, 

v. 
ABIJAH  HUNT,  Defendant  in  Error. 

Practice— Writ  of  Error  Witt  not  Lie  upon 
Decision  of  Motion  to  Set  Aside  Execution — 
Audita  Querela —  Waiver  of  Right  to  Writ  of 
Error. 

A  writ  of  error  will  not  lie  upon  the  order  or 
decision  of  the  Supreme  Court  on  a  motion  made  to 
set  aside  an  execution. 

But  even  if  error  would  lie  in  such  a  case,  yet  if 
the  plaintiff  in  error  has  applied  for  and  obtained  a 
writ  of  audita  querela,  it  is  a  waiver  of  his  right  to 
bring  a  writ  of  error ;  for  audita  querelais  a  regular 
suit,  in  which  the  parties  may  plead  and  take  issue 
on  the  merits;  and  upon  the  judgment  of  the 
Supreme  Court  thereon,  a  writ  of  error  may  be 
brought  to  this  court. 

Citation— Insolvent  Act;  1811. 

IN  ERROR  in  the  Supreme  Court.  Hunt 
recovered  a  judgment  against  Brooks  in 
the  Supreme  Court,  in  an  action  of  covenant 
for  $4,773.46.  The  record  was  filed  and  judg- 
ment docketed  Aug.  29,  1804.  A  test.  fi.  fa. 
was  issued  to  the  sheriff  of  Montgomery  Coun- 
ty, who  collected  of  the  goods  and  chattels  of 
the  defendant,  $64.76.  In  1805  a  ca.  sa.  was 
issued  for  the  residue,  on  which  the  defendant 
was  taken  and  imprisoned  from  that  time  until 
June,  1808,  when  he  was  discharged  from 
imprisonment  by  the  Court  of  C.  P.  of  M., 
under  the  "  Act  for  the  Relief  of  Debtors  with 
Respect  to  the  Imprisonment  of  their  Per- 
sons," passed  March  24,  1801  (sess.  24,  ch.  66, 
sees.  4,  5,  7),  and  the  "  Act  for  Giving  Relief 


NOTE. — As  to  what  constitutes  a  "final"  order  or 
decree  from  which  an  appeal  or  writ  of  error  will 
lie,  see  Jaques  v.  M.  E.  Church,  post,  548. 
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in  Cases  of  Insolvency,  for  the  Bailing  of 
Prisoners,  and  for  other  purposes."  passed 
April  8,  1808  (sess.  31,  ch.  163,  sees.  7,  8,  and 
sec.  1  N.  R.  L.,  348),  which  provided  that  a 
debtor  so  discharged  should  not,  afterwards, 
be  arrested  or  imprisoned  for  the  same  debt, 
but  "  the  judgment  should  remain  in  force, 
and  execution  might,  at  any  time,  be  taken 
out  thereon  against  the  goods  and  chattels, 
lands  and  tenements,  of  such  debtors  (neces- 
sary wearing  apparel  and  bedding  for  him  and 
his  family  and  the  tools  of  his  trade  excepted), 
as  if  he  had  never  before  been  charged  in  exe- 
cution and  released  from  prison. "  All  the  real 
and  personal  property  of  B.  was  assigned,  by 
order  of  the  Court  of  C.  P. ,  to  Henry  F.  Yates,. 
for  the  use  of  the  plaintiff,  £c.  On  Dec.  2, 
1811,  B.  being  impleaded  in  certain  suits^ 
within  the  meaning  of  the  "  Act  for  the  Bene- 
fit of  Insolvent  Debtors  and  their  Creditors," 
passed  April  3.  1811  (sess.  34,  ch.  123),  pre- 
sented his  petition  to  the  first  judge  of  Mont- 
gomery County,  pursuant  to  the  Act,  and  hav- 
ing complied  with  all  things  required  by  the 
Act,  was,  on  Feb.  7,  1812,  by  a  certificate 
under  the  *hand  and  seal  of  the  judge,  [*485 
discharged  from  all  his  debts.  On  March  1, 
1819,  Hunt  caused  an  alias  test.  fi.  fa.  to  be 
issued  against  the  property  of  Brooks, founded 
on  the  former  judgment,  and  on  the  provisions 
contained  in  the  Acts  of  1801  and  1808,  as 
above  stated. 

In  the  last  May  Term,  Brooks  moved  the 
Supreme  Court  to  set  aside  the  alias  test.  fi.  fa., 
on  the  ground  of  his  discharge  from  all  his 
debts,  under  the  Act  of  April  3,  1811.  The  S. 
C.,  after  taking  time  to  advise  until  August 
Term  last,  denied  the  motion,  with  costs  (see 
Mather  v.  Bush,  16  Johns.,  233-256;  Roose- 
velt v.  Cebra,  ante,  p.  108),  on  the  ground  that 
the  case  could  not  be  distinguished  from  that 
of  Sturges  v.  Crowninshield,  4  Wh.,  122,  in 
which  the  Supreme  Court  of  the  U.  S.  decided 
that  the  Act  of  April  3,  1811,  so  far  as  it  dis- 
charged the  debtor  from  all  liability  for  pre- 
vious debts,  was  an  act  impairing  the  obliga- 
tion of  contracts,  within  the  meaning  of  the 
Constitution  of  the  U.  S.,  and  therefore  void. 

In  October  Term  last,  Brooks  again  moved 
to  set  aside  the  alias  test.  fi.  fa. ,  and  for  leave 
to  issue  an  audita  querela.  The  court  below 
granted  the  motion  for  the  audita  querela,  but 
said  that  it  should  not  operate  as  a  supersedeas- 
to  the  execution. 

On  the  denial  of  the  motion  in  August  Term, 
Brooks  caused  a  record  to  be  made  up  and 
signed  and  filed  in  the  Supreme  Court,  which 
contained  the  notice  of  the  motion  made 
in  May  Term  to  set  aside  the  execution,  and 
the  affidavits  on  which  it  was  founded  and 
resisted,  and  the  order  of  the  court  thereon  ; 
and  upon  that  record  brought  a  writ  of  error 
to  this  court.  On  filing  the  return  to  the  writ 
of  error,  the  defendant  in  error  alleged  diminu- 
tion, and  obtained  a  certiorari,  to  which  was 
returned  copies  of  the  notice,  affidavits,  &c., 
on  a  motion  for  the  amendment  of  the  execu- 
tion, which  had  been  granted  in  August  Term 
on  payment  of  costs. 

The  Chief  Justice  having  assigned  the  rea- 
sons for  the  order  of  the  court  below, 

Mr.  Henry,  for  the  defendant  in  error, 
moved  to  quash  the  writ  of  error,  on  the 
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ground  that  a  writ  of  error  would  not  lie  on 
such  an-  interlocutory  proceeding  or  order  of 
48(>*J  the  *Supreme  Court,  on  a  special 
motion  ;  and  also  that  the  plaintiff  in  error, 
by  applying  for  his  remedy  by  audita  querela, 
had  waived  his  right  to  a  writ  of  error,  admit 
ting  even  that  he  was  entitled  to  it. 

THE  COURT  said  they  would  reserve  the 
question  on  this  motion,  aud  directed  the 
counsel  to  proceed  and  argue  the  cause  in 
connection  with  it,  on  the  merits  of  the  case, 
as  they  appeared  on  the  record. 

As  the  court  decided  that  the  writ  of.error 
should  be  quashed,  it  is  unnecessary  to  state 
the  arguments  of  counsel,  on  the  merits. 

Mr.  Oakley,  Att'y-Gen.,  and  Mr.  S.  Jones, 
Jr.,  for  the  plaintiff  in  error,  cited  Clason  v. 
Skotwett,  12  Johns.,  31,  to  show  that  a  writ  of 
error  would  lie  in  this  case. 

Mr.  Henry,  in  reply,  said  that  this  being  a 
mere  interlocutory  order  or  proceeding,  came 
within  the  very  distinction  taken  and  adopted 
by  this  court,  in  the  case  of  Glason  v.  Shot  well, 
between  a  final  determination  of  a  cause  on 
its  merits,  aud  an  interlocutory  order  of  the 
court. 

THE  CHANCELLOR.  There  are  two  points 
raised  upon  the  preliminary  motion  to  quash 
the  writ  of  error  :  1.  Will  a  writ  of  error  lie 
in  this  case  ?  2.  Assuming  it  to  lie,  has  not 
the  plaintiff  in  error,  Brooks,  waived  that 
remedy,  by  subsequently  applying  to  the  Su- 
preme Court  for  leave  to  sue  out  an  audita 
querela? 

1.  I  am  of  opinion,  upon  the  first  point,  that 
the  writ  of  error  ought  to  be  quashed.     The 
rule  or  order  of  the  Supreme  Court,  denying 
Brook's  motion,  was  not  a  judgment,  within 
the   meaning  of  the  Constitution,  or  of  the 
Statute  organizing  this  court.     It  was  only  a 
decision    upon   a  collateral  or    interlocutory 
point,  and  cannot  well  be  distinguished  from 
a  variety  of  other  special  motions  and  orders 
which  are  made  in  the  progress  of  a  suit,  and 
which  have  never  been  deemed  the  foundation 
of  a  writ  of  error.     A  writ  of  error,  according 
to  the  uniform  language  and  understanding  of 
the  law,  will  lie  only  upon  a  final  judgment 
487*]  or  determination  *of  a  cause,  and  it 
never  was  known  to  lie  upon  a  motion  to  set 
aside  process. 

2.  But  if  error  could  be  brought  upon  such 
a  motion,  the  plaintiff  in  error  has  waived  all 
right  to  it  in  this  instance,  by  his  subsequent 
application  to  the  Supreme  Court  for  an  audita 
querela.     That  writ  has  been  granted  to  him. 
and  it  is  a  regular  suit,  in  which  the  plaintiff 
in  error  can  set  up  his  discharge,  under  the1 
Insolvent  Act  of  1811,  in  bar  of  the  execution. 
The  parties  can  plead  and  take  issue  either  in 
law  or  fact,  upon  the  merits  and  legality  of  the 
discharge ;  and  a  regular  judgment  must  be 
pronounced  in  the  Supreme  Court,  upon  which 
error  can  be  brought  into  this  court,  and  from 
here  into  the  Supreme  Court  of  the  U.  S.,  if 
the  case  should  require  it.     I  cannot  conceive 
of  a  more  decided  case  of  a  waiver  of  the  first 
motion,  and  of  the  rule  of  the  Supreme  Court 
upon  it,  than  this  renewed  application  to  the 
same  court  for  the  writ  of  audita  querela.     It 
is  not  an  uncommon  thing  for  a  court  of  law, 
if  the  case  be  difficult  or  dubious,  to  refuse  to 
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relieve  a  party  after  judgment  and  execution 
in  a  summary  way  by  motion,  and  to  put  him 
to  his  audita  querela.  Cases  to  this  effect  were 
stated  by  Lord  Holt ;  and  the  Supreme  Court, 
in  1801,  in  the  case  of  Wardell  v.  Eden,  cited 
in  \  Johns.,  531,  note,  adopted  this  course. 
And  surely,  after  the  decision  of  the  Supreme 
Court  of  the  U.  S.,  the  Supreme  Court  acted 
with  great  discretion  in  denying  relief  to 
Brooks  upon  motion,  and  afterwards  granting 
him,  as  a  matter  of  right,  his  writ  of  audita 
querela.  If  ever  the  case  touching  the  right  of 
Hunt  to  his  execution,  notwithstanding  Brook's 
discharge  under  the  Act  of  1814,  is  to  be 
carried  up  from  this  court  to  the  Supreme 
Court  of  the  U.  S.,  I  should  hope,  for  the 
credit  of  our  practice,  it  might  be  on  the  audita 
querela,  and  not  upon  such  a  strange  mode  of 
proceeding  as  that  of  a  writ  of  error  brought 
upon  a  motion  and  affidavit. 

The  rest  of  the  court  (HAMMOND  and 
M'MARTIN,  Senators,  dissenting)  being  of  the 
same  opinion,  it  was  therefore  ordered  and 
adjudged  that  the  writ  of  error  in  this  cause 
be  quashed,  &c. 

Writ  quashed. 

Cited  in— 5  Cow.,  607 :  9  Wend.,  553;  10  Wend.,  39 ; 
21  Barb.,  435 ;  7  Abb.  Pr.,  31ti ;  1  Bos.,  666 ;  6  Pet.,  656 : 
30  How.  U.  S.,  556  ;  12  Wall.,  307  ;  14  Mich.,  453  ;  9 
Allen,  573. 


*THOMAS    GIBBONS,  Appellant,  [*488 

v. 
AARON  OGDEN,  Respondent. 

Constitutional  Law — Acts  of  Legislature  Grant- 
ing. Exclusive  Right  of  Navigating  Boats  by 
Steam,  in  Waters  of  State,  are  Constitutional 
— Injunction  will  Lie  against  Citizens  of  other 
States,  tJiough  Vessels  Licensed  by  the  U.  S. 

The  several  Acts  of  the  Legislature  of  this  State, 
granting  and  securing1  to  certain  persons,  the  sole 
and  exclusive  right  of  using  and  navigating  boats 
or  vessels,  by  steam  or  tire,  in  the  waters  of  this 
State,  for  a  certain  term  of  years,  are  constitu- 
tional and  valid  Acts;  and  an  injunction  may  be 
issued  by  the  Court  of  Chancery  to  restrain  the 
citizen  of  another  state  from  navigating  the  waters 
of  this  State,  by  vessels  propelled  by  steam, 
although  such  vessels  may  have  been  duly  enrolled 
and  licensed,  under  the  laws  of  the  U.  S.,  as  coasting 
vessels. 

Citations— 9  Johns.,  507 ;  Act  Cong.,  Feb.  18, 1793  ; 
Bro.,  Act.,  pi.  57,  tit.  Nuisance,  pi.  12 ;  2  Roll.  Abr., 
140,  pi.  20;  3  Bl.  Com.,  219;  F.  N.  B.,  148,  aud  notes ;  2 
Saund.,  172 :  Finch's  Law,  31 ;  4  Johns.  Ch.,  48. 

A  PPEAL  from  the  Court  of  Chancery. 
li  Aaron  Ogden  filed  his  bill  in  the  Court  of 
Chancery  on  Oct.  21,  1818,  against  Thomas 
Gibbons,  stating  that  on  March  19,  1787,  the 
Legislature  granted  to  John  Fitch  the  exclu- 


NOTE.— Regulation  of  commerce— Concurrent  and 
exclusive  powers  of  Congress,  under  the  Constitution. 

Scarcely  any  question  of  constitutional  law  has 
been  more  discussed  than  this.  It  was  said  by  Mr. 
Justice  Miller  in  Hinson  v.  Lott,  8  Wall.,  152:  "  The 
question  of  the  nature  of  the  power  to  regulate 
commerce  and  how  far  that  power  is  exclusively 
vested  in  Congress,  has  always  been  a  difficult  one 
and  has  seldom  been  construed  in  this  court  with 
unanimity."  In  Cooley  v.  Board  of  Wardens  of  the 
Port  of  Philadelphia,  12  How.,  319,  the  question  is 
stated  and  the  rule  laid  down  as  follows  by  Mr. 
Justice  Curtis :  "  The  diversities  of  opinion,  there- 
fore, which  have  existed  on  this  subject,  have  aris- 
en from  the  different  views  taken  of  the  nature  of 
this  power.  But  when  the  nature  of  a  power  like 
this  is  spoken  of,  when  it  is  said  that  the  nature  of 
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give  right  of  using,  for  a  limited  time,  a  steam- 
boat, &c.  That  on  March  27,  1788,  the  Legis- 
lature repealed  the  Act  so  made  in  favor  of 
Fitch,  and  passed  an  Act  granting  a  similar 
right  to  Robert  R.  Livingston  for  twenty 
years  ;  and  on  Apr.  5,  1803,  granted  the  like 
right  to  Robert  R.  Livingston,  and  Robert 
Fulton,  for  twenty  years.  That  on  Apr.  6, 

1807,  the  Legislature  passed  another  Act  in 
favor  of  L.  and  F.,  extending  the  time  for  giv- 
ing the  proof  required   by  the  former  Act. 
That  on  Apr.  11,  1808,  L.  and  F.  having  given 
the  requisite  proof  of  their  having  built  a  boat 
impelled  by  steam  at  the  rate  of  more  that 
four  miles  an  hour,  &c.,  the  Legislature  passed 
another  Act,  giving  to  L.    and  F.    and  their 
associates,   an  extension  of  five  years  of  the 
exclusive  right  to  navigate  the  waters  of  this 
State,  by  boats  or  vessels  moved  by  steam,  for 
every  additional  boat  which  they  might  build, 
so  that  the  whole  term    should   not  exceed 
thirty  years  from  the  time  of  passing  that  Act ; 
and  declaring  that  no  person  or  persons,  with- 
out their    licenses,   should  set  in  motion  or 
navigate,   upon   the  waters  of  this  State,  or 
within  the  jurisdiction  thereof,  any  boat  or 
vessel    moved   by  steam    or  fire,    under  the 
penalty  of  forfeiting  to  the  said  L.  and  F. ,  and 
their  associates,  such  boat  or  vessel,  &c.  That, 
by  another  Act,  passed  Apr.  9,  1811,  it  was 
declared,  among  other  things,  that  the  several 
forfeitures  mentioned  in  the  Act  of  April  11, 

1808,  should  be  deemed  to  accrue  on  the  day 
on  which  any  boat  moved  by  steam  or  fire,  not 
navigating  under  the  license  of  L.  and  F.,  or 
their  associates,    shall    navigate    any    of  the 
489*]  waters  of  this  State,  or  *those  within 
its  jurisdiction,  in  contravention  of  the  said 
Act:  and  that  L.  and  F.  and  their  associates, 
might  thereupon  have  the  same  remedy  in  law 
and  equity,  to  recover  such  boats,  &c.,  as  if 
the  same  had  been  wrongfully  taken  out  of 
their  possession,  &c.     The  bill  further  stated 
that  the  said  L.  and  F.,  having,  in  all  things, 
complied  with  and  fulfilled  the  terms  and  con- 
ditions expressed  in   the  said  laws,   became 
entitled  to  the  exclusive  right  and  privilege  to 
navigate    the  waters  of  this  State,   by  boats 
moved  by  steam  or  fire.      That  on  Aug.  20, 


1808,  R.  R.  L.  and  F.,  by  indenture,  granted 
to  John  R.  Livingston  and  his  assigns,  "all 
the  right  which  the  said  R.  R.  L.  and  F.  pos- 
sessed under  the  laws  of  the  State,  exclusively 
to  navigate  from  any  place  within  the  City  of 
N.  Y. ,  lying  to  the  south  of  the  State  Prison, 
to  certain  places  in  the  said  indenture  specified, 
and  lying  to  the  south  of  Powles  Hook  Ferry, 
and  particularly  to  Staten  Island,  Elizabeth- 
town  Point,  Perth  and  South  Amboy,  and  the 
River  Raritan  up  to  New  Brunswick,  &c. 
That  on  May  5,  1815,  J.  R.  L.  by  articles  of 
agreement,  agreed  to  permit  the  plaintiff  to 
run  a  steamboat  or  steamboats,  between  Eliza- 
bethtown  Point  and  the  City  of  N.  Y.  for  ten 
years,  from  March  1,  1815,  in  as  full  and 
ample  a  manner  as  he,  the  said  J.  R.  L.  had 
then  a  right  to  run  the  same  by  virtue  of  the 
grant  to  him  from  R.  R.  L.  and  R.  F.;  and 
that  the  said  J.  R.  L.  further  agreed  with  the 
plaintiff,  that  he  would  not  run,  nor  grant  any 
license  to  run  a  boat  or  boats,  during  the  ten 
years,  to  and  from  Elizabethtown,  and  Eliza- 
bethtown Point.  That  R.  R.  L.  died  in  Feb., 
1813,  and  R.  F.,  in  March,  1815,  and  that 
the  legal  representatives  of  R.  R.  L.  and  R. 
F.,  on  Dec.  29,  1815,  covenanted  with  the 
plaintiff  and  Thomas  Morris,  among  other 
things,  to  release  and  confirm  to  the  present 
owners,  or  their  assigns,  of  any  steamboat  or 
boats  run  by  them  or  any  of  them,  on  the 
Hudson  River,  on  the  sound  between  N.  .Y. 
Island  and  Long  Island,  or  between  N.  Y.  and 
Elizabethtown  Point  or  Elizabethtown,  to  the 
whole  extent  of  the  township,  all  their  right, 
title  or  titles  respectively,  to  every  patent  or 
other  right  holden  by  them,  &c.  That  when  this 
last-mentioned  deed  was  executed,  the  plaint- 
iff *was  owner  of  a  steamboat  then  run-  [*4OO 
ning  on  the  waters  of  the  State  between  N.  Y. 
and  Elizabethtown  Point  or  Elizabethtown  ; 
and  the  plaintiff  claimed  the  exclusive  right  of 
navigating  the  waters  of  the  State  of  N.  Y.  by 
boats  moved  by  steam  or  fire,  between  N.  Y. 
and  Elizabethtown,  in  virtue  of  the  two  deeds 
last  mentioned.  That  the  plaintiff  has  lately 
built,  and  runs  a  steamboat  called  the  Ata- 
lanta,  by  virtue  of  his  said  exclusive  right, 
between  Elizabethtown  Point  and  the  City  of 


the  power  requires  that  it  should  be  exercised  ex- 
clusively by  Congress,  it  must  be  intended  to  refer 
to  the  subjects  of  that  power,  and  to  say  they  are 
of  such  a  nature  as  to  require  exclusive  legislation 
by  Congress.  Now.  the  power  to  regulate  com- 
merce, embraces  a  vast  field,  containing  not  only 
many,  but  exceedingly  various  subjects,  quite  un- 
like in  their  nature  ;  some  imperatively  demanding 
a  single  uniform  rule,  operating  equally  on  the 
commerce  of  the  United  States  in  every  port ;  and 
some,  like  the  subject  now  in  question,  as  impera- 
tively demanding  that  diversity,  which  alone  can 
meet  the  local  necessities  of  navigation.  Either  ab- 
solutely to  affirm,  or  deny,  that  the  nature  of  this 
power  requires  exclusive  legislation  by  Congress,  is 
to  lose  sight  of  the  nature  of  the  subjects  of  this 
power,  and  to  assert  concerning  all  of  them,  what 
is  really  applicable  but  to  a  part.  Whatever  sub- 
jects of  this  power  are  in  their  nature  national,  or 
admit  only  of  one  uniform  system,  or  plan  of  reg- 
ulation, may  justly  be  said  to  be  of  such  a  nature 
as  to  require  exclusive  legislation  by  Congress." 
The  learned  justice  then  proceeded  to  state  that 
laws  for  the  regulation  of  pilots  and  pilotage  were 
in  their  nature  local.  See,  also.  Oilman  v.  Philadel- 
phia, 3  Wall.,  713 ;  Steamship  Co.  v.  Portwardens,  6 
Wall.,  31 :  Hinson  v.  Latt,  8  Wall.,  148. 

Whenever  exercised,  however,  the  power  of 
Congress  is  paramount.  But  whether,  or  not,  a  par- 
ticular Act  of  Congress,  or  legislation  by  it  on  a  par- 
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ticular  subject,  is  such  an  exercise  of  constitutional 
power  as  to  exclude  all  state  legislation  ou  the  sub- 
ject, is  a  more  difficult  question.  See  Pennsylvania 
v.  Wheeling  Bridge  Co.,  13  How.,  518 ;  18  How.,  421 : 
The  Clinton  Bridge,  10  Wall.,  454:  Sinnot  v.  Daven- 
port, 22  How.,  227 ;  Foster  v.  Davenport,  22  How., 
244. 

As  to  the  power  of  State  Legislatures  in  the  ab- 
sence of  Congressional  legislation,  see  Silliman  v. 
Hudson    River   Bridge  Co.,  1   Black.,  582;  Albany 
Bridge  case,  2  Wall.,  403;  Smith  v.  Maryland,  18 
How.,  71;  Steamship   Co.  v.  Joliffe,  2  Wall.,  450; 
|  Passaic  Bridges,  3  Wall.,  782;  Almy  v.  California, 
j  24  How.,  169.    See  further,  on  the  general  subject, 
1  Kent  Com.,  432,439,  note,  12th  ed. 

The  above  case  of  Gibbons  v.  Ogden  was  reversed 
J  in  the  Supreme  Court  of  the  United  States  (see  9 
Wheat.,  1  and  note,  Law.  ed.).  Speaking  of  this  case 
Chancellor  Kent  (1  Kent  Com.,  438)  says :  "  The  only 
great  point  on  which  the  Supreme  Court  of  the 
United  States  and  the  courts  of  New  York  have 
differed,  is  in  the  construction  and  effect  given  to  a 
coasting  license.  They  did  not  differ  in  any  gen- 
eral view  of  the  powers  of  Congress ;  and  the  Su- 
preme Court  expressly  waived  any  inquiry  or  de- 
cision on  the  point,  whether  the  exercise  of  the 
power  assumed  by  the  steamboat  laws  would  have 
been  illegal,  provided  there  was  no  existing  regu- 
lation of  Congress  that  came  in  collision  with 
them." 
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N.  Y.  That  the  defendant,  T.  Gibbons,  of 
Elizabethtown,  in  the  State  of  N.  J.,  is  owner 
of  two  boats  impelled  by  steam,  one  called  the 
Stoudinger,  and  the  other  the  Bellona  ;  and  in 
contravention  of  the  exclusive  right  and  priv- 
ilege of  the  plaintiff,  and  without  any  license 
from  the  plaintiff  or  R.  R.  L.  and  R.  F.,  or 
their  representatives,  the  defendant  had  set  in 
motion  the  said  two  boats  moved  by  steam  or 
fire,  and  employed  them  in  the  transportation 
of  passengers  between  the  City  of  N.  Y.  and 
Elizabethtown,  and  that  those  boats  now 
actually  navigate  between  N.  Y.  and  Eliza- 
bethtown, &c.,  to  the  great  loss  and  prejudice 
of  the  plaintiff.  Prayer  for  an  injunction  to 
restrain  the  defendant,  his  agents,  &c.,  from 
using,  employing  and  navigating  the  said  two 
steamboats  or  either  of  them,  or  any  other 
steamboat  by  him  purchased  or  built,  as 
aforesaid,  on  the  waters  of  this  State  lying 
between  Elizabethtown  or  any  place  within  the 
bounds  of  the  township  and  the  City  of  N. 
Y.,  &c.  A  writ  of  injunction  was  granted 
Oct.  21,  1818,  according  to  the  prayer  of  the 
bill. 

On  Aug.  19,  1819,  the  defendant  filed  his 
answer  to  the  bill,  in  which  he  admitted  the 
several  Acts  of  the  Legislature,  and  the  deeds, 
&c.,  set  forth  in  the  plaintiff's  bill,  but  denied 
the  exclusive  right  claimed  by  the  plaintiff  un- 
der them.  He  admitted  that  he  was  the  own- 
er of  the  two  steamboats  described  in  the  bill, 
and  which  were  intended  to  navigate  by  steam 
between  the  City  of  N.  Y. ,  and  the  wharf  of 
the  defendant  in  N.  J.,  at  a  place  usually 
called  Halsted's  Point,  which  is  within  the 
bounds  of  the  township  of  Elizabethtown, 
but  separated  from  Elizabethtown  Point, 
by  a  large  and  navigable  creek ;  that  the 
491*]  *said  boats  did  run  between  N.  Y. 
and  the  said  wharf  of  the  defendant,  which 
is  a  short  distance  from  Elizabethtown  Point, 
the  place  from  which  the  plaintiff's  boat  runs 
to  N.  Y. ;  and  that  the  said  boats  of  the 
defendant  continued  so  to  run,  &c.,  until 
restrained  by  the  injunction  issued  in  this 
cause.  But  he  denied  that  the  said  boats  ever 
run  from  Elizabethtown  Point.  The  defend- 
ant averred  that  his  two  boats  are  vessels 
above  the  burden  of  twenty  tons,  and  were 
duly  enrolled  and  licensed  under  the  laws  of 
the  U.  S.,  to  be  employed  in  carrying  on  the 
coasting  trade,  according  to  the  laws  of  the 
U.  S.  That  the  Stoudinger  was  enrolled  at 
Perth  Amboy,  in  N.  J.,  Oct.  23,  1817,  and 
licensed  for  one  year,  which  license  was 
renewed  Oct.  20,  1818,  for  one  year,  by  the 
Collector  of  the  port  of  Perth  Amboy,  in 
the  form  prescribed  by  law,  in  pursuance  of 
an  Act  of  Congress,  entitled  "An  Act  for 
Enrolling  and  Licensing  Ships  and  Vessels  to 
be  Employed  in  the  Coasting  Trade  and  Fish- 
eries, and  for  regulating  the  same."  And  the 
defendant  insisted  that  the  Stoudinger,  under 
this  license,  may  be  lawfully  employed  and 
navigated  in  the  coasting  trade  between  parts  of 
the  same  state,  or  of  different  states,  and 
cannot  be  excluded  or  restricted  therein  by 
any  law  or  grant  of  any  particular  state,  on 
any  pretense  to  an  exclusive  right  to  navigate 
the  waters  of  any  particular  state  by  steam- 
boats, &c.  That  the  steamboat  Bellona  was 
in  like  manner  enrolled  and  licensed  on  Oct. 
444 


20,  1818,  &c.  That  the  representatives  of  R. 
R.  L.  and  F.,  claiming  to  be  entitled  to  certain 
patent  rights  for  improvements  in  steam  navi- 
gation, and  also,  an  exclusive  right  to  navi- 
fate  the  waters  of  the  State  of  N.  Y.,  with 
oats  or  vessels  propelled  by  steam  or  fire,  on 
Sept.  14,  1816,  by  deed,  sold  to  D.  D.  Tomp- 
kins, Adam  Brown  and  Noah  Brown,  and 
their  assigns,  "the  right,  liberty  and  privilege 
of  navigating,  for  all  purposes  whatsoever, 
boats  or  vessels  of  all  kinds  whatsoever  pro- 
pelled by  the  force  of  fire  or  steam,  upon, 
over,  and  across  the  waters  of  the  Bay  of  N. 
Y.,  Staten  Island  Sound,  the  outward  harbor, 
including  Prince's  and  Gravesend  Bays,  and  a 
part  of  the  Atlantic  Ocean,  and  Jamaica  Bay  ; 
and  also,  a  right,  privilege  and  liberty,  with 
all  *such  boats  so  propelled,  to  touch  [*492 
stop  and  land  passengers  and  discharge  car- 
goes, to  depart  from  and  arrive  at  the  City  of 
N.  Y. ,  or  any  part  thereof  ;  and  also,  the  sole 
and  exclusive  right,  privilege  and  liberty  of 
navigating,  with  all  such  boats  to  and  from 
the  City  of  N.  Y.,  and  to  and  from  the  points 
and  places  in  the  said  deed  particularly  men- 
tioned and  specified,  to  wit :  "Shrewsbury 
Bay  and  rivers  in  N.  J.,  Sandy  Hook,  Sperma- 
ceti Cove  and  the  waters  and  shores  adjacent 
thereto,  to  the  southward  of  Sandy  Hook; 
Fort  Diamond  and  the  shores  of  Long  Island, 
with  liberty  to  touch  at  any  point  or  place  on 
the  easterly  and  southerly  side  of  Staten  Island, 
and  any  point  on  the  said  shores,  at  which  the 
grantors  may  lawfully  touch,  consistently 
with  their  grants  to  others."  That  Adam 
Brown  afterwards  died,  and  his  executors,  on 
Dec.  4,  1818,  by  a  deed,  reciting  that  all  the 
rights  and  privileges  under  the  last-mentioned 
deed,  had  been  released  to  D.  D.  Tompkins, 
and  as  respected  Shrewsbury,  and  all  the 
shores  of  Shrewsbury  Bay  and  rivers,  to  Noah 
Brown  ;  and  they,  the  said  executors  of  A.  B.. 
sold  to  the  defendant  and  his  assigns,  all  ihe 
rest,  residue  and  remainder  of  the  right  of  A. 
B.,  derived  under  the  said  deed  of  Sept.  14, 
1818.  That  D.  D.  Tompkins  and  Noah  Brown, 
on  Dec.  7,  1818,  by  deed,  sold  and  conveyed 
to  the  defendant  a  right  of  navigating  with 
steamboats,  upon,  over  and  across  the  waters 
of  the  Bay  of  N.  Y.,  Staten  Island  Sound,  the 
outward  harbor,  the  Atlantic  Ocean,  and  all 
the  waters  specified  in  the  deed  of  the  represent 
atives  of  R.  R.  L.  and  F.  to  them,  and  to  touch 
and  land  passengers,  and  take  or  discharge 
cargoes,  and  to  depart  from  and  arrive  at,  and 
navigate  to,  from  and  between  the  City  of 
N.  Y.,  or  any  part  thereof,  and  to,  from  and 
between  any  place  or  places,  point  or  points 
whatsoever,  in  the  State  of  N.  Y. ,  or  in  the 
State  of  N.  J. ,  or  elsewhere,  other  than  and 
except  Staten  Island;  and  all  points  and  places 
on  the  shores  of  the  State  of  N.  J.,  between 
the  point  of  Sandy  Hook  and  the  east  end  of 
the  division  line  between  Monmouth  and  Mid- 
dlesex Counties  in  the  State  of  N.  J."  And 
the  defendant  insisted  that  if  R.  R.  L.  and  F.. 
or  either  of  them,  had  any  exclusive  right  to 
navigate  by  *steamboats  (which,  how-  [*493 
ever,  the  defendant  did  not  admit),  he,  the 
defendant,  had  a  right,  under  the  deeds  above 
mentioned,  to  navigate  the  waters  of  the  State 
of  N.  Y.,  between  the  City  of  N.  Y.  and  Eliz- 
abethtown or  Elizabethtown  Point,  or  any 
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place  or  point  in  the  creek  called  Elizabeth- 
town  Creek,  in  the  township  of  Elizabeth  town, 
in  the  State  of  N.  J.,  with  boats  or  vessels 
moved  by  steam  or  fire.  And  the  defendant 
denied  the  right  of  the  plaintiff,  if  the  mat- 
ters set  forth  in  his  bill  were  true,  to  prosecute 
alone,  as,  by  his  own  showing,  he  was  assignee 
of  a  part  only  of  the  exclusive  right  claimed 
by  him  ;  and  he  prayed  that  he  might  have 
the  benefit  of  this  defense,  equally  as  if  he  had 
demurred  to  the  bill,  or  pleaded  it. 

On  this  answer,  the  defendant  below  moved 
to  dissolve  the  injunction,  which  motion,  after 
being  argued  by  counsel,  was  denied  by  the 
Chancellor,  who,  on  Oct.  6,  1819,  made  the 
following  order  :  "It  is  ordered  and  decreed 
that  the  motion  be  denied,  and  that  the  ques- 
tion of  costs  upon  the  said  motion  be  reserved; 
and  it  is  further  ordered  and  decreed  that  the 
injunction  heretofore  issued  in  this  cause,  be 
•confirmed  in  its  operation  to  the  whole  of  the 
waters  in  the  Bay  of  N.  Y. ,  on  the  passage  or 
route  between  the  City  of  N.  Y.  and  Eliza- 
bethtown  Point  or  Elizabethtown,  or  any  part 
thereof,  and  that  it  be  understood  not  to  apply 
to  the  waters  of  the  Sound  that  lie  between 
Staten  Island  and  the  State  of  N.  J.,  so  long 
as  the  boat  or  boats  of  the  defendant  do  not 
enter  the  Bay  of  N.  Y." 

From  this  order  the  defendant  below?  ap- 
pealed to  this  court. 

The  CHANCELLOR  assigned  his  reasons  for  the 
decretal  order  made  by  him,  as  follows  :  The 
motion  to  dissolve  the  injunction  was  founded 
upon  the  matter  contained  in  the  answer. 

The  defendant  set  up  two  grounds  of  right 
to  navigate  with  steamboats  between  the 
City  of  N.  Y.  and  Halsted's  Point,  within 
the  township  of  Elizabethtown,  in  N.  J.  :  (1) 
A  license  to  carry  on  the  coasting  trade 
494*]  *granted  under  the  laws  of  the  U. 
S. ,  and  (2)  a  license  under  the  representatives 
of  Livingston  and  Fulton. 

1.  The  Act  of  Congress,  passed  Feb.  18, 
1793,  ch.  8,  referred  to  in  the  answer,  pro- 
vides for  the  enrolling  and  licensing  ships  and 
vessels  to  be  employed  in  the  coasting  trade 
and  fisheries.  Without  being  enrolled  and 
licensed,  they  are  not  entitled  to  the  privileges 
of  American  vessels,  but  must  pay  the  same 
fees  and  tonnage  as  foreign  vessels,  and  if 
they  have  on  board  articles  of  foreign  growth 
or  manufacture,  or  distilled  spirits,  they  are 
liable  to  forfeiture.  I  do  not  perceive  that 
this  Act  confers  any  right  incompatible  with 
an  exclusive  right,  in  Livingston  and  Fulton, 
to  navigate  steamboats  upon  the  waters  of  this 
State  ;  the  right  of  the  Legislature  to  pass  the 
laws  mentioned  in  the  pleadings,  was  not 
attempted  to  be  made  a  question  of,  upon  the 
motion  before  me.  That  right  has  been  set- 
tled (as  far  as  the  courts  of  this  State  can  set- 
tle it)  by  the  decision  of  the  Court  of  Errors, 
in  Livingston  v.  Van  Ingen,  9  Johns. ,  507,  and 
if  those  laws  are  to  be  deemed,  in  the  first 
instance,  and  per  se,  valid  and  constitutional, 
and  as  conferring  valid  legal  rights,  a  coast- 
ing license  cannot  surely  have  any  effect  in 
controlling  their  operation.  The  Act  of  Con- 
gress referred  to,  never  meant  to  determine  the 
right  of  property,  or  the  use  or  enjoyment  of 
it,  under  the  laws  of  the  states.  Any  person 
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in  the  assumed  character  of  owner,  may  obtain 
the  enrolment  and  license  required,  but  it  will 
still  remain  for  the  laws  and  courts  of  the 
several  states  to  determine  the  right  and  title 
of  such  assumed  owner,  or  of  some  other  per- 
son, to  navigate  the  vessel.  The  license  only 
gives  to  (he  vessel  an  an  American  character, 
while  the  right  of  the  individual  procuring 
the  license  to  use  the  vessel  as  against  another 
individual  setting  up  a  distinct  and  exclusive 
right,  remains  precisely  as  it  did  before.  It  is 
neither  enlarged  nor  diminished  by  means  of 
the  license  ;  the  act  of  the  collector  does  not 
decide  the  right  of  property.  He  has  no  juris- 
diction over  such  a  question,  Nor  do  I  think 
it  would  alter  the  case,  in  respect  to  the  force 
and  effect  of  the  laws  before  us,  if  the  license 
of  the  collector  was  evidence  of  property. 
However  unquestionable  the  right  and  title  to 
a  specific  chattel  may  be,  and  from  whatever 
source  that  title  *inay  be  derived,  the  [*495 
use  and  employment  of  it  must,  as  a  general 
rule,  be  subject  to  the  laws  and  regulations  of 
the  State.  If  an  individual  be,  for  instance, 
in  possession  of  any  duly  patented  vehicle,  or 
machine,  or  vessel,  or  medicine,  or  book,  must 
not  such  property  be  held,  used  and  enjoyed, 
subject  to  the  general  laws  of  the  land,  such 
as  laws  establishing  turnpike  roads  and  toll 
bridges,  or  the  exclusive  right  to  a  ferry,  or 
laws  for  preventing  and  removing  nuisances  ? 
Must  it  not  be  subject  to  all  other  regulations 
touching  the  use  and  employment  of  property, 
which  the  Legislature  of  the  State  may  deem 
just  and  expedient  ?  It  appears  to  me  that 
these  questions  must  be  answered  in  the 
affirmative.  The  only  limitation  upon  such  a 
general  discretion  and  power  of  control,  is  the 
occurrence  of  the  case  when  the  exercise  of  it 
would  impede  or  defeat  the  operation  of  some 
lawful  measure,  or  be  absolutely  repugnant 
to  some  constitutional  law  of  the  Union. 
When  laws  become  repugnant  to  each  other, 
the  supreme  or  paramount  law  must  and  will 
prevail.  There  can  be  no  doubt  of  the  fitness 
and  necessity  of  this  result,  in  every  mind  that 
entertains  a  just  sense  of  its  duty  and  loyalty. 
Suppose  there  was  a  provision  in  the  Act  of 
Congress  that  all  vessels,  duly  licensed,  should 
be  at  liberty  to  navigate,  for  the  purpose  of 
trade  and  commerce,  over  all  the  navigable 
bays,  harbors,  rivers  and  lakes  within  the 
several  states,  any  law  of  the  states  creating 
particular  privileges  as  to  any  particular  class 
of  vessels  to  the  contrary  notwithstanding, 
the  only  question  that  could  arise  in  such  a 
case  would  be,  whether  the  law  was  consti- 
tutional. If  that  was  to  be  granted  or  decided 
in  favor  of  the  validity  of  the  law,  it  would 
certainly,  in  all  courts  and  places,  overrule 
and  set  aside  the  State  grant,  But  at  present 
we  have  no  such  case,  and  there  is  no  ground 
to  infer  any  such  supremacy  or  intention  from 
the  Act  regulating  the  coasting  trade.  There 
is  no  coHision  between  the  Act  of  Congress 
and  the  Acts  of  this  State  creating  the  steam- 
boat monopoly.  The  one  requires  all  vessels 
to  be  licensed,  to  entitle  them  to  the  privileges 
of  American  vessels,  and  the  others  confer  on 
particular  individuals  the  exclusive  right  to 
navigate  steamboats,  without,  however,  inter- 
fering *with  or  questioning  the  requi-  [*496 
sition  of  the  license.  The  license  is  admitted 
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to  be  as  essential  to  these  boats  as  to  any 
others.  The  only  question  is,  who  is  entitled 
to  take  and  enjoy  the  license  ?  The  sug- 
gestion that  the  laws  of  the  two  governments 
are  repugnant  to  each  other  upon  this  point, 
appears  lo  be  new,  and  without  any  founda- 
tion. The  Acts  granting  exclusive  privileges 
to  Livingston  and  Fulton  were  all  passed  sub- 
sequent to  the  Act  of  Congress  ;  and  it  must 
have  struck  everyone,  at  the  time,  to  have 
been  perfectly  idle  to  pass  such  laws,  con- 
ferring such  privileges,  if  a  coasting  license, 
which  was  to  be  obtained  as  a  matter  of 
course,  and  with  as  much  facility  as  the  flag 
of  the  U.  S.  could  be  procured  and  hoisted, 
was  sufficient  to  interpose  and  annihilate  the 
force  and  authority  of  those  laws.  If  the 
State  laws  were  not  absolutely  null  and  void 
from  the  beginning,  they  require  a  greater 
power  than  a  simple  coasting  license  to  dis- 
arm them.  We  must  be  permitted  to  require, 
at  least,  the  presence  and  clear  manifestation 
of  some  constitutional  law,  or  some  judicial 
decision  of  the  supreme  power  of  the  Union, 
acting  upon  those  laws  in  direct  collision  and 
conflict,  before  we  can  retire  from  the  sup- 
port and  defense  of  them.  We  must  be  satis- 
fied that 

Neptunus  muros,  magnoque  emota  tridenti 
Fundamenta  quatit. 
2.  If  the  appellant  has  any  right  to  navi- 

fate  his  steamboats  upon  the  waters  of  the 
tate,  he  must  have  derived  it  under  the  rep- 
resentatives of  Livingston  and  Fulton.  But 
the  grant  he  sets  up  was  subsequent  to  the 
deed  from  L.  and  F.  to  John  R.  Livingston, 
under  whom  the  respondent  holds  his  title  ; 
and  if  the  pretentious  of  the  respondent  under 
that  deed  are  well  founded,  the  appellant  fails 
in  his  defense. 

The  deed  to  John  R.  Livingston  conveys 
"all  the  right  which  L.  and  F.  possessed, 
exclusively  to  navigate  with  steamboats  from 
the  City  of  N.  Y. ,  south  of  the  State  Prison, 
to  Staten  Island,  Elizabethtown  Point,  Perth 
and  South  Amboy,  and  the  River  Raritan  up 
to  New  Brunswick."  The  appellant  says  that 
Halsted's  Point  (between  which  and  the  City 
of  N.  Y.  his  boats  navigate)  is  ""within  the 
township  of  Elizabethtown,  but  separated 
497*]  from  Elizabethtown  *Point  by  a  large 
and  navigable  creek."  "That  his  wharf  at 
Halsted's  Point  is  within  a  short  distance  of 
Elizabethtown  Point,"  and  yet  he  denies  that 
he  is  sailing  within  the  limits  of  the  grant  to 
J.  R.  L.  Whoever  is  acquainted  with  the 
position  of  the  land  and  waters  at  and  adjoin- 
ing Elizabethtown  Point,  or  will  cast  his  eye 
upon  a  map  of  that  country,  will  at  once  per- 
ceive, that  upon  the  appellant's  construction 
of  the  deed  to  J.  R.  L.,  the  grant  to  him  was 
vain  and  illusory,  as  a  beneficial  exclusive 
privilege.  If  L.  and  F.,  notwithstanding  that 
deed,  retained  in  themselves  the  right  to  run 
steamboats  to  and  from  Elizabethtown  and 
N.  Y.,  by  starting  from  the  opposite  side  of 
the  small  creek  that  runs  at  Elizabethtown 
Point  into  the  Bay  or  Sound,  the  right  in  J. 
R.  L.  was,  in  effect,  no  longer  exclusive,  but 
common.  This  is  certainly  not  the  sound  con- 
struction of  the  deed,  which  gave  him  the 
right  to  navigate  exclusively  within  its  pre- 
scribed limits.  It  is  to  be  so  construed  as  to 


have  value  and  effect  as  an  exclusive  right. 
For  this  purpose,  Elizabethtown  Point  must 
be  considered  as  including  the  whole  shore  or 
navigable  part  of  Elizabethtown  ;  and  this 
appears  to  be  the  clear  and  necessary  inter- 
pretation of  the  grant,  when  we  take  into  con- 
sideration the  situation  of  the  ground  and 
waters,  and  the  nature  and  object  of  the 
grant.  Any  narrower  construction  in  favor 
of  the  grantors  would  render  the  deed  a  fraud 
upon  the  grantee.  It  would  be  like  granting 
an  exclusive  right  of  ferriage  between  two 
given  points,  and  then  setting  up  a  rival  ferry 
within  a  few  rods  of  those  very  points,  and 
within  the  same  course  and  line  of  travel. 
The  common  law  contained  principles  appli- 
cable to  this  very  case,  dictated  by  a  sounder 
judgment  and  a  more  enlightened  morality. 
If  one  had  a  ferry  by  prescription,  and  another 
erected  a  ferry  so  near  it  as  to  draw  away  its 
custom,  it  was  a  nuisance  for  which  the  injured 
party  had  his  remedy  by  action.  (Bro.,  Action 
mr  le  case,  pi.  57,  tit.  Nuisance,  pi.  12  ;  2  Roll. 
Abr.,  140,  pi.  20  ;  3  Bl.  Com.,  219.)  The  same 
law  and  remedy  were  applied  to  the  case  of  a 
fair  or  market,  in  which  an  individual  had  a 
freehold  interest,  if  another  fair  or  market 
was  erected,  and  used,  within  its  vicinity. 
(F.  N.  B.,  184,  and  notes;  2  Roll.  Abr.,  140, 
pi.  1-3  ;  Yard  v.  Ford,  2  Saund.,  *172.)  [*498 
The  same  rule  applies,  in  its  spirit  and  sub- 
stance, to  all  exclusive  grants  and  monopolies. 
The  grant  must  be  so  construed  as  to  give  it 
due  effect,  by  excluding  all  contiguous  and 
injurious  competition. 

The  grant  of  an  exclusive  right  to  run  steam- 
boats between  N.  Y.  and  Elizabethtown  Point, 
was  intended  to  comprehend  the  entire  benefit 
of  all  the  traveling,  and  passengers  going  to 
and  from  Elizabethtown  and  N.  Y.  It  meant 
to  embrace  the  whole  stream  of  intercourse 
between  these  two  places,  and  Elizabethtown 
Point  was  used  for  the  landing  place  of  the 
town.  No  other  landing  place  occurred  to  the 
parties,  or  it  doubtless  would  have  been  in- 
serted. The  intention  of  the  instrument  is 
clear  and  palpable.  It  is  to  be  deduced  from 
the  general  description,  and  the  nature  of  the 
grant  as  an  exclusive  privilege,  and  the  par- 
ticular locality  of  the  land  and  waters  in  ques- 
tion. Any  other  construction  is  unreasonable, 
and  incompatible  with  the  object  of  the  grant 
and  with  the  principles  of  the  common  law 
applicable  to  the  case.  .An  exclusive  right  to 
navigate  with  steamboats  between  the  City  of 
N.  Y.  and  Elizabethtown  Point,  includes  in  it 
the  use  of  the  waters  on  the  usual  passage 
between  those  termini,  in  exclusion  of  the  use 
of  those  waters  on  such  a  passage  or  route  by 
any  other  steamboat.  It  is  like  the  grant  of  an 
exclusive  right  of  way,  and  no  stranger  has  a 
right  to  use  it.  (Finch's  Law,  31.) 

In  the  subsequent  grant  from  J.  R.  L.  to  the 
respondent,  the  existence  of  his  right  under  the 
deed  of  1808  to  the  entire  navigation  between 
N.  Y.  and  Elizabethtown,  as  well  as  Elizabeth- 
town  Point,  was  assumed.  It  was  also  pro- 
vided, that  an  exclusive  grant  to.  navigate  to 
the  latter  place  should  exclude  any  interfering 
navigation  to  the  other.  There  was  an  interval 
of  seven  years  between  the  deed  of  1808  and 
this  latter  deed,  in  all  which  time  we  are  led  to 
infer  that  J,  R.  L.  had  enjoyed  the  exclusive 
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right  under  his  deed  to  the  extent  now  set  up 
by  the  respondent,  and  that  both  parties  to  the 
deed  of  1808  had  given  it  that  practical  con- 
struction. But  if  the  deed  of  1808  was  liable 
to  doubt  and  difficulty  upon  this  point,  the 
sense  of  the  parlies  was  more  explicitly  declared 
499*]  in  the  deed  of  Dec.  *29,  1815,  which 
was  also  prior  to  any  deed  under  which  the 
appellant  sets  up  a  right.  This  last  deed  was 
from  the  representatives  of  L.  and  F.  to  the 
respondent  and  one  T.  M.,  and  it  was  a  cove- 
nant with  them  to  release  and  confirm  to  the 
owners  of  any  steamboat  owned  and  run  on  the 
Hudson  River,  or  on  the  Sound  between  N.  Y. 
and  Long  Island,  or  between  N.  Y.  and  Eliza- 
bethtown  Point  or  Elizabethtown  to  the  whole 
extent  of  the  township,  all  the  right  and  title 
which  they  then  held.  The  respondent  was, 
at  the  time,  owner  of  a  steamboat  running 
between  Elizabethtown  Point  and  N.  Y.,  and 
there  was  then  no  other  subsisting  grant  under 
L.  and  F. .  relative  to  a  navigation  between  N. 
Y.  and  Elizabethtown,  or  any  part  of  it,  but 
the  one  to  J.  R.  L.  The  covenant  to  release 
and  confirm,  in  respect  to  those  waters,  applied 
to  that  grant,  and  to  none  other,  and  when  the 
representatives  of  L.  and  F.  speak  of  running 
between  "N.  Y.  and  Elizabethtown  Point  or 
Elizabethtown,  to  the  whole  extent  of  the 
township, "  they  give  a  construction  to  the 
former  deed,  and  recognize  a  right  out  of  them, 
to  the  reasonable  and  just  extent  which  the 
grant  imported.  They  must  have  considered 
the  right  under  J.  R.  L.  in  that  broad  extent, 
as  then  subsisting  and  held,  or  they  would  not 
have  used  such  pointed  and  strong  description 
when  speaking  of  that  right.  The  expression 
was  evidently  intended  to  be  declaratory  of  the 
meaning  and  operation  of  the  former  deed. 
The  words  have  no  sense,  or  meaning,  or 
application,  in  any  other  view;  and  neither  the 
representatives  of  L.  and  F. ,  nor  those  claim- 
ing under  them,  can  now  be  permitted  to  put 
a  narrower  construction  upon  their  former 
grant,  and  especially  a  construction  injurious, 
if  not  repugnant  to  its  end  and  design,  as  the 
grant  of  an  exclusive'privilege. 

It  is,  however,  an  act  of  justice  to  those 
representatives,  to  observe,  that  no  subsequent 
attempt  appears  on  their  part  to  defeat  or 
impair  the  right  previously  granted. 

The  appellant  sets  up  a  right  to  navigate 
steamboats  between  Elizabethtown  and  Hal- 
sted's  Point  and  N.  Y.,  derived  under  the 
deed  from  the  representatives  of  L.  and  F.,  of 
Sept.  14,  1816,  to  Daniel  D.  Tompkins  and 
Adam  and  Noah  Brown.  The  extent  of  this 
oOO*)  grant  is  partly  *described  in  the  appel- 
lant's answer,  and  partly  given  by  a  reference 
to  the  deed.  It  was  "the  right  of  navigating, 
for  all  purposes  whatsoever,  steamboats  upon, 
over  and  across  the  waters  of  the  Bay  of 
N.  Y.,  Staten  Island  Sound,  the  outward 
harbor,  including  Prince's  and  Gravesend 
Bays,  a  part  of  the  Atlantic  shore,  and  Jama- 
ica Bay,  &c.  And  also  the  right  to  stop  and 
land  passengers  and  discharge  cargoes  at  the 
City  of  N.  Y.,  and  the  sole  and  exclusive 
right  of  navigating  with  steamboats  to  and 
from  the  City  of  N.  Y.,  to  and  from  Shrews- 
bury Bay  and  rivers  in  the  State  of  N.  J., 
Sandy  Hook,  Spermaceti  Cove,  and  the  shores 
and  waters  adjacent  thereto,  lying  within 
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and  to  the  southward  of  Sandy  Hook,  Fort 
Diamond,  and  the  shores  of  Long  Island  from 
Denise's  heights  inclusive,  southerly  along 
Gravesend  Bay,  &c.  And  the  sole  and  exclu- 
sive right  of  touching  at  any  point  on  the  east- 
erly and  southerly  side  of  Staten  Island,  and 
any  point  or  place  on  the  said  shores,  at  which 
the  parties  of  the  first  part  may  now  stop  or 
touch,  consistently  with  the  rights  heretofore 
granted."  This  deed  was  not  intended  to  inter- 
fere with  the  former  grant  to  J.  R.  L.  and  the 
only  part  of  it  that  .looks  like  an  interference 
is  in  the  expression  Staten  Island  Sound.  But 
we  find,  afterwards,  in  the  deed,  that  expres- 
sion explained  by  the  liberty  given  (though 
very  cautiously  and  at  the  risk  of  the  grantees) 
to  stop  and  touch  at  any  part  on  the  easterly 
and  southerly  side  of  Staten  Island.  There  is 
no  liberty  to  stop  or  touch,  or  deliver  or  receive 
passengers  or  freight,  at  any  port  or  place  in 
Staten  Island  Sound.  There  is  no  privilege 
granted  to  navigate  between  N.  Y.  and  Eliza- 
bethtown, or  to  touch,  or  receive,  or  land  pas- 
sengers; and  every  assumption  of  such  right, 
as  derived  from  and  under  that  deed,  is  mani- 
festly groundless.  If  any  right  be  given  to 
navigate  on  the  route  to  that  place  from  N.  Y., 
it  is  only  a  water  passage  through  Staten  Island 
Sound;  and  every  act  in  carrying  passengers, 
as  between  N.  Y.  and  Elizabethtown,  under 
color  of  that  deed,  is  a  trespass  upon  the  rights 
of  the  grantors  or  their  lawful  assignees. 

If  the  grantees  in  that  deed  had  no  such 
right,  they  had  none  to  impart  to  others,  and 
it  becomes  unnecessary  to  examine  into  the 
*legal  import  and  operation  of  the  [*5O1 
subsequent  deeds  from  those  grantees  to  the 
appellant. 

There  was  an  objection  raised  in  the  answer 
to  not  making  of  Thomas  Morris  a  party, 
because  his  name  is  mentioned  in  the  deed  of 
Dec.  29,  1819.  But  as  it  is  nowhere  averred, 
nor  does  it  appear,  that  Mr.  Morris  was  the 
owner  of  any  boat  to  which  the  covenant  in 
that  deed  applied;  he  had  no  interest  in  this 
cause,  and  there  was  no  need  to  make  him  a 
party. 

Every  branch  of  the  right  and  title  set  up  in 
the  answer  as  matter  of  defense,  appearing  to 
be  without  support  or  solidity,  the  motion  to 
dissolve  the  injunction  was,  consequently, 
denied.  As  the  injunction  was.  however, 
granted  before  the  decision  on  JMay  3  last,  in 
the  cause  of  Livingston  v.  Ogden  cfe  Gibbon*,  it 
might  perhaps  be  more  extensive  than  the 
doctrine  laid  down  in  that  decision  could  war- 
rant. I  therefore  so  modified  or  explained  the 
operation  of  the  injunction,  as  to  confine  it  to 
the  whole  of  the  waters  in  the  Bay  of  N.  Y.. 
on  the  passage  or  route  between  the  City  of 
N.  Y.  and  Elizabethtown  Point  or  Elizabeth- 
town,  or  any  part  thereof,  and  not  to  apply  it 
to  the  waters  of  the  sound  that  lies  between 
Staten  Island  and  the  State  of  N.  J.,  so  long  as 
the  boats  of  the  appellant  did  not  leave  the 
Sound  on  their  passage  to  the  City  of  X.  Y. 

Mr.  S.  Jones,  Jr.,  for  the  appellant,  con- 
tended that  the  exclusive  right  set  up  by  the 
respondent,  under  the  laws  of  the  State  of  N. 
Y.,  was  inconsistent  with  the  principles  and 
provisions  of  the  Constitution  of  the  U.  S. ; 
and  that  those  laws,  purporting  to  create  or 
establish  such  exclusive  right,  were  unconsti- 
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tutional  and  void ;  and  that  the  exclusive 
risrht,  therefore,  claimed  under  them,  can 
have  ho  force  against  the  appellant.  The 
respondent  claims  under  the  Acts  of  the  Leg- 
islature of  this -State.  The  appellant  claims 
not  only  under  the  broad,  natural  right  of 
-every  citizen,  freely  to  navigate  the  public 
waters  of  the  U.  S.,  but  under  the  express 
authority  of  the  U.  S.,  granted  by  the  license 
to  his  boats  to  carry  on  the  coasting  trade. 
Here,  then,  is  a  direct  collision  between  the 
5Oi3*]  authority  of  the  *government  of  the 
U.  S.  and  that  of  this  State  ;  and  this  court 
need  not  he  informed,  that,  in  such  a  case, 
the  State  laws  must  yield  to  the  paramount 
authority  of  the  general  government.  The 
power  of  Congress  to  pass  the  Act  for  Enrol- 
ling and  Licensing  Ships  or  Vessels,  to  be 
Employed  in  the  Coasting  Trade,  &c.  (13 
sess.  1793,  Vol.  I.,  L.  U.  S.,  332),  is  derived 
from  the  clause  in  the  8th  section  of  the  1st 
article  of  the  'Constitution,  empowering  Con- 
gress to  regulate  commerce  with  foreign 
states,  and  among  the  several  states,  &c.  The 
power  will  not  be  denied,  and  it  has  been  fully 
exercised.  The  right  to  regulate  the  coasting 
trade  is  solely  and  exclusively  vested  in  Con- 
gress. No  'state  can,  therefore,  restrain  or 
prohibit  the  exercise  of  that  right.  Do  not 
the  Acts  of  the  Legislature  of  this  State  limit 
and  restrain  the  right  of  trading  coastwise  ? 
It  prohibits  all  citizens  of  the  U.  S.,  except  R. 
R.  L.  and  F.  and  their  assigns,  from  using  or 
navigating  the  waters  of  this  State  with  boats 
or  vessels  propelled  by  steam  or  fire.  Might 
not  the  State  have,  in  like  manner,  granted  an 
exclusive  privilege  to  navigate  the  waters  of 
the  State  with  vessels  moved  by  sails  of  a 
particular  construction  ?  Suppose  some  new 
improvement  in  steamboats  or  vessels,  by 
which  their  capacity  and  velocity  should  be 
so  much  increased,  that  no  vessels  with  sails 
could  enter  into  competition  with  them ; 
would  not,  in  that  case,  the  whole  internal 
trade  of  the  U.  S.  be  monopolized  by  these 
grantees  and  their  assigns  ?  Again  ;  suppose  a 
vessel  propelled  by  steam,  belonging  to  some 
European  state  in  amity  with  the  U.  S., should 
arrive  at  the  mouth  of  the  Hudson,  with  the 
intention  of  ascending  the  river,  could  any 
law  of  this  State  prevent  her  entrance  into  our 
harbors  ?  Might  not  the  master  of  such  vessel 
say  :  "I  know  of  no  laws  or  regulations  of  a 
particular  state  in  regard  to  trade  or  com- 
merce ;  I  claim  the  privilege  of  entering  the 
harbor  of  N.  Y.  under  the  laws  of  the  U.  S., 
and  the  Treaty  of  Amity  and  Commerce  sub- 
sisting between  them  and  my  sovereign,  and 
which,  by  your  Constitution,  is  declared  to  be 
the  supreme  law  of  the  land?"  Again  ;  sup- 
pose a  patent  by  the  U.  S.  to  any  individual, 
granting  him  the  sole  right  of  navigating  the 
waters  of  the  U.  S.,  by  boats  or  vessels  pro- 
5O3*]  pelled  by  steam  *or  fire  ;  could  the 
patentee  be  prevented  by  Messrs.  L.  and  F., 
or  their  assigns,  from  entering  the  port  of  N. 
Y.  ?  The  case  of  Livingston  v.  Van  Ingen,  9 
Johns.,  507,  which,  no  doubt,  will  be  cited 
and  relied  upon  by  the  other  side,  is  clearly 
distinguishable  from  the  present  case  ;  and  the 
appellant  may  humbly  presume  that  this  court 
will  willingly  avail  itself  of  any  circumstance 
that  will  distinguish  this  case  from  the  one 
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formerly  decided.  The  suit  here  is  between  a 
citizen  of  N.  J.,  and  one  claiming  under  a  citi- 
zen of  this  State.  The  appellant,  moreover, 
claims  under  a  law  of  the  U.  S.  Here,  then,  are 
two  important  features  distinguishing  this  case 
from  that  of  Livingston  v.  Van  Ingen,  in  which 
stress  was  laid  upon  the  fact  of  its  being  a  suit 
between  citizens  of  this  State.  In  delivering 
his  opinion  in  that  case,  the  late  Chief  Justice 
(lb.,  568,  569)  is  careful  to  say,  that  the  law 
did  not  interfere  with  the  power  of  Congress 
to  regulate  commerce,  foreign  or  domestic. 
Again ;  the  present  Chancellor,  then  Chief 
Justice  (Ib.,  582),  intimates  that  possibly, 
before  a  competent  tribunal,  the  right  derived 
from  the  State  would  be  obliged  to  yield  to  the 
patent  right,  as  being  founded  on  a  paramount 
law  ;  though  he  reserves  himself  on  that  ques- 
tion, which  is  the  one  now  presented  to  the 
court  in  this  case.  It  is  manifest,  then,  that 
this  case  is  not  governed  by  that  of  Livingston 
v.  Van  Ingen.  Though  it  may  be  true  that, 
until  Congress  does  exercise  a  power  of  legis- 
lation given  by  the  Constitution,  a  state  may 
exercise  it,  yet  when  Congress  does  exercise 
the  power,  the  power  of  the  State,  as  to  that 
object,  must  cease.  It  is  to  be  presumed  that 
the  Legislature,  in  passing  these  Acts,  sup- 
posed that  they  did  not  interfere  with  any 
right  granted  by  the  laws  of  the  U.  S. 

Again;  the  appellant  has  acquired  aright  to 
navigate  with  his  boats  under  Tompkins  and 
Brown  ;  but  it  is  not  necessary,  at  present,  to 
urge  this  point  further. 

The  counsel  cited  various  laws  of  the  U.  S. , 
relative  to  tonnage,  duties,  &c.,  and  the 
Treaties  of  Amity  and  Commerce  between 
Great  Britain  and  the  U.  S.,  and  between 
Spain  and  the  U.  S.,  and  between  Russia  and 
the  U.  S. 

*Afr.  Hoffman,  for  the  respondent,  [*5O4 
contra,  admitted.that  it  was  competent  to  the 
U.  S.  to  grant  to  foreign  states  leave  to  navi- 
gate the  waters  of  the  U.  S.  with  steamboats  ; 
but  he  said  it  was  unnecessary  to  examine  or 
discuss  the  power  of  Congress  as  to  treaties, for 
it  must  be  conceded  that  a  treaty  must  be 
paramount  not  only  over  the  laws  of  the  sev- 
eral states,  but  over  those  of  the  U.  S.  The 
pleadings  in  this  cause  do  not  bring  up  any 
question  about  foreign  vessels,  or  the  effect  of 
treaties.  The  defendant  rests  his  defense 
upon  a  coasting  license  obtained  from  a  col- 
lector of  N.  J. ,  which  he  does  not  pretend  to 
use  in  the  coasting  trade ;  but  merely  as  a 
cover,  in  order  to  evade  the  laws  of  this  State 
in  favor  of  L.  and  F.  and  their  assigns.  It 
was  reserved  for  the  ingenuity  of  the  appel- 
lant to  discover  such  a  mode  of  evasion.  It  is 
too  late  to  question  the  great  public  benefits 
which  have  been  derived  from  the  steam- 
boats which  have  been  brought  into  operation 
under  these  laws.  The  validity  of  the  Acts 
was  not  questioned  at  the  time ;  but  now, 
when  the  advantages  to  be  derived  from  the 
privileges  granted  are  established,  a  cry  of 
monopoly  is  raised  against  the  exclusive 
right. 

Patents,  under  the  laws  of  the  U.  S.,  can  be 
granted  only  for  new  inventions  and  discover- 
ies. In  Great  Britain  patents  are  granted  not 
only  for  new  inventions,  but  for  improve- 
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meats  imported  from  abroad.  This  State  has 
reserved  to  itself  the  precious  and  very  im- 
portant power  of  encouraging  art  and  science, 
by  granting  exclusive  rights  to  use  improve- 
ments introduced  from  foreign  states.  Con- 
gress may  give  to  authors  and  proprietors  of 
books  an  exclusive  right  of  publication  and 
sale.  But  would  a  state,  in  which  slaves  exist, 
allow  an  author,  though  he  had  taken  out  a 
copyright,  to  vend  a  book  exciting  slaves  to 
insurrection  and  murder  ?  The  patent  right 
must  be  subject  to  such  laws  as  a  state  may 
pass  for  its  own  security. 

Again ;  it  is  said  that  the  appellant's  boats 
had  eoastinsr  licenses  granted  under  the  laws 
of  the  U.  S.,  and  may,  therefore,  navigate 
freely  the  waters  of  the  State.  But  the  Act 
for  Enrolling  and  Licensing  Vessels  in  the 
Coasting  Trade  is  intended  merely  to  give  a 
character  to  the  vessels  so  employed,  and  for 
the  purposes  of  revenue.  The  object  is  to 
5O.">*j  *prevent  smuggling,  by  regulating  the 
coasting  trade.  Vessels  under  twenty  tons  are 
licenced.  Vessels  above  that  burthen  are 
enrolled  and  licensed.  The  enrolment  and 
license  confers  no  new  right  or  power ;  but 
only  exempts  the  vessels  so  licensed  from  pay- 
ing foreign  duties.  These  vessels  had  as 
much  a  right  to  navigate  the  waters  of  the  U. 
S.,  before  obtaining  the  license,  as  after.  It 
merely  marks  the  national  character  of  the 
vessel,  exempts  her  from  the  payment  of 
foreign  duties,  and  guards  against  frauds  on 
the  revenue.  If  a  coasting  license,  obtained 
from  a  collector  in  X.  J.,  would  protect  a  ves- 
sel from  the  operations  of  the  laws  in  this 
State,  so  would  a  license  granted  by  a  collector 
in  X.  Y. ,  and  thus  all  the  wholesome  and  sal- 
utary regulations  of  the  State  would  be 
evaded.  Could  not  this  State,  in  time  of  war, 
prohibit  the  transportation  of  gn\in  from 
Albany  to  N.  Y.  ?  Can  it  not,  in  case  of  pesti- 
lence, prevent  a  vessel  from  going  from 
Albany  to  N".  Y.  ?  Is  a  vessel,  having  a  coast- 
ing license  from  the  U.  S. ,  to  defy  the  laws  of 
the  State,  passed  for  the  safety  of  the  citizens? 
Is  such  a  license  to  ride  paramount  over  all 
the  municipal  laws  of  the  State  ?  If  so,  there 
is  an  end  to  the  laws  relative  to  the  quaran- 
tine, turnpikes,  ferries,  against  the  introduc- 
tion of  slaves,  &c.  If  the  doctrine,  now  for 
the  first  time  set  up,  as  to  the  effect  of  a  coast- 
ing license,  is  to  prevail,  the  power  of  the 
State  as  to  the  regulation  of  its  own  domestic 
police  and  concerns,  must  be  wholly  pros- 
trated. But  it  is  unnecessary  to  enlarge  on 
this  subject,  as  every  question  has,  in  fact, 
been  settled  in  the  case  of  Lidngston  v.  Van 
1/igen,  which  was  very  fully  argued,  and  in 
which  we  have  the  reasons  for  the  decision 
given  by  three  of  the  judges  of  the  Supreme 
Court.  Under  the  faith  of  the  law,  as  pro- 
nounced by  the  unanimous  decision  of  this 
court,  in  that  case,  the  respondent,  and  many 
other  persons,  have  purchased  rights  under  L. 
and  F.  Will  this  court  now  abandon  that 
decision,  and  sacrifice  all  the  rights  which 
have  been  acquired  under  it  ? 

This  case,  we  supposed,  was  to  be  brought 
here  to  be  argued  merely  pro  forma,  for  the 
purpose  of  having  the  cause  carried  up  to  the 
Supreme  Court  of  the  U.  S.  It  is  hardly  to  be 
imagined  that  the  appellant's  counsel  could 
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*entertain  any  serious  expectation  of  [*5O6 
inducing  this  court  to  reverse  its  own  solemn 
decision. in  Livingston  v.  Van  Ingen. 

Mr.  Henry,  in  reply.  It  is  matter  of  surprise 
and  regret  that  any  appeal  should  be  made  to 
state  pride  or  to  prejudices  which  may  exist  on 
this  subject.  But  if  it  can  be  demonstrated 
that  the  Acts  of  the  Legislature  are  in  collision 
with  the  laws  of  Congress,  this  court  need  not 
be  reminded  of  its  duty  to  support  the  Consti- 
tution of  the  U.  S.  The  fallacy  of  the  argu- 
ment, on  the  part  of  the  respondent,  lies  in 
taking  it  for  granted  that  the  law  of  Congress 
for  enrolling  and  licensing  of  vessels  in  the 
coasting  trade,  is  intended  merely  to  give  a 
character  to  those  vessels  and  to  protect  the 
revenue  ;  and  that  it  does  not  confer  any  rights 
not  before  enjoyed.  The  whole  power  of  regu- 
lating trade  and  commerce  is  given  to  Congress, 
and  the  10th  section  of  the  same  article  of  the 
Constitution  imposes  express  restraints  on  the 
several  states.  A  state,  without  the  consent  of 
Congress,  cannot  lay  a  tonnage  duty,  yet  it  is 
contended  that  a  state  may  prohibit  the  entry 
of  a  vessel  within  its  waters.  Among  the 
qualifications  required  by  the  Act  of  Congress 
nothing  is  said  about  the  power  by  which  the 
vessel  is  impelled,  whether  fire,  steam  or  wind. 
The  license  permits  her  to  trade  from  port  to 
port  in  the  U.  S.;  that  is,  to  every  port  within- 
the  U.  S.  But  of  what  avail  would  be  his 
license  to  trade  from  port  to  port  if  a  particu- 
lar state  can  prohibit  the  entry  into  its  ports  of 
vessels  of  a  certain  description  ?  Every  state 
may  grant  similar  monopolies.  What,  then, 
is  to  become  of  the  coasting  trade  or  right 
under  the  laws  of  the  U.  S.  ?  A  vessel  having 
a  coasting  license  may  land,  part  of  her  cargo 
in  one  port  and  obtain  a  permit  to  land  the 
residue  in  another  port.  Suppose  a  vessel  pro- 
pelled by  steam,  having  a  coasting  license, 
proceeds  from  a  port  in  N.  J.  to  Philadelphia, 
and  there  lands  part  of  her  cargo  and  receives 
from  the  custom  house  a  permit  to  proceed  to 
N.  Y.  with  the  residue,  can  she  be  seized  as 
forfeited  under  the  laws  of  this  State  for  a 
violation  of  the  rights  of  L.  and  F.  or  their 
assigns  ?  If  Congress  have  power  to  give  the 
"right  to  trade  coastwise,  then  every  |_*5O7 
Act  of  a  State  Legislature  prohibiting  or 
restraining  the  exercise  of  that  right,  comes  in 
direct  collision  with  the  law  of  Congress. 

As  to  patents,  the  power  of  a  state  to  pro- 
hibit the  introduction  of  noxious  drugs  or  of  a 
dangerous  book,  does  not  touch  the  property 
of  the  owners  of  the  drugs  or  books.  Congress 
has  expressly  provided  for  the  observance  of 
the  quarantine  laws  of  the  states,  and  the  Con- 
stitution of  the  U.  S.  prohibits  the  importa- 
tion of  slaves.  Suppose  it  did  not,  and  Con- 
gress should  expressly  authorize  the  slave  trade, 
would  any  particular  state  have  power  to  pro- 
hibit their  importation?  However  unpalatable 
this  doctrine  may  be  to  state  pride,  it  must  be 
the  law,  else  there  is  an  end  to  the  government 
and  authority  of  the  U.  S.  The  cases  which 
have  been  put  are  those  about  which  Congress 
have  passed  no  law.  A  state  passes  a  law  that 
no  carriage  shall  run  on  any  public  road  within 
the  state  unless  its  wheels  are  of  a  certain 
breadth.  But  suppose  Congress  should  pass 
an  Act  licensing  carriages  to  pass  through  the 
U.  S.,  for  the  purpose  of  trade,  with  wheels  of 
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a  different  description,  could  those  carriages  be 
stopped  and  seized  by  the  state  officers  V  The 
distinction  is  between  regulation  and-  interdic- 
tion. A  noxious  thing  may  be  restrained  or 
regulated.  That  is  matter  of  general  police. 
But  to  say  that  a  steamboat  of  another  state 
shall  not'uavigate  the  waters  of  this  State,  is 
interdiction.  It  seems  to  be  conceded  that  if 
a  steam  vessel  owned  by  the  subjects  of  a  for- 
eign state,  with  whom  the  U.  S.  have  formed 
a  treaty  of  commerce,  should  arrive  in  our 
waters  she  could  not  be  seized  ;  because  the 
state  law  must  yield  to  the  Treaty  as  the  para- 
mount law  of  the  land.  But  is  not  every  law 
of  Congress  made  in  pursuance  of  the  Consti- 
tution,~also  the  paramount  law  of  the  land  ? 
By  the  Treaty  of  Ghent,  the  port  charges  of 
the  two  governments  were  to  be  equalized  ; 
and  higher  duties  having  been  imposed  in  the 
port  of  N.  Y.,  the  Act,  on  the  complaint  of  G. 
B.,  was  repealed.  We  do  not  ask  that  the 
grant  to  L.  and  F.  should  be  repealed,  and  thus 
far  this  court  may  adhere  to  its  former  decis- 
5O8*]  ion.  We  do  not  call  to  our  *aid  Nep- 
tune with  his  trident ;  we  invoke  only  the  god- 
dess Minerva. 

PLATT,  J.  This  is  an  appeal  from  an  order 
of  the  Court  of  Chancery,  denying  a  motion 
for  dissolving  an  injunction  whereby  the 
steamboat  of  the  appellant  was  restrained  from 
running  between  Elizabethtown  Point  in  N.  J. 
and  the  City  of  N.  Y. 

The  great  question  which  arose  in  the  case 
of  Livingston,  v.  Van  Ingen,  9  Johns.,  507, 
whether  this  State  had  the  power  to  grant 
an  exclusive  right  of  navigating  its  waters 
with  steamboats,  .is  again  raised  in  this  cause. 
That  question  was  then  elaborately  and  pro- 
foundly discussed  on  appeal  in  this  court; 
and  after  mature  consideration  this  court  by 
an  unanimous  decree,  decided  that  the  Stat- 
utes of  this  State  for  granting  and  securing 
to  Livingston  and  Fulton,  and  their  assigns, 
that  exclusive  privilege  were  constitutional  and 
valid. 

Immediately  after  that  decision,  many  per- 
sons who  had  resisted  the  claims  to  such  exclu- 
sive privilege,  yielded  obedience  to  that  decree, 
as  settling  th?  question  by  the  highest  judicial 
tribunal  of  the  State,  became  purchasers  of 
that  privilege  under  Livingston  and  Fulton. 
The  respondent,  Aaron  Ogden,  stands  before 
this  court  as  an  assignee  under  them,  and 
claims  the  benefit  of  his  purchase.  His  right 
is  denied  by  the  appellant  :  1st.  On  the  old 
ground  that  the  State  had  no  power  to  grant 
such  exclusive  privilege  in  any  case  ;  and, 
2d.  That  he  (the  appellant)  derives  authority 
to  navigate  his  steamboats  under  the  Act  of 
Congress  of  Feb.  18,  1793,  for  enrolling  and 
licensing  coasting  vessels,  &c. 

As  to  the  first  general  question,  I  consider  it 
as  no  longer  open  for  discussion  here.  It  would 
be  trifling  with  the  rights  of  individuals,  and 
highly  derogatory  to  the  character  of  the  court 
if  it  were  now  to  depart  from  its  former  delib- 
erate decision  on  the  very  same  point. 

As  to  the  second  ground  relied  on  by  the 
appellant,  to  wit :  the  coasting  license;  I  am 
unable  to  discern  how  that  can  vary  the  merits 
of  the  question  as  presented  in  the  case  of 
Livingston  v.  Van  Ingen. 
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*The  Act  of  Congress  for  enrolling  [*5OO 
and  licensing  coasting  ships,  or  vessels.,  &c., 
enacts  that  "no  ships  or  vessels  except  such  as 
shall  be  so  enrolled  and  licensed  shall  be  deemed 
ships  or  vessels  of  the  U.  S.,  entitled  to  the 
privileges  of  ships  or  vessels  employed  in  the 
coasting  trade  or  fisheries."  (Sec.  1.)  And  the 
same  Act  also  declares  that  every  ship  or 
vessel  engaged  in  the  coasting  trade,  &c.,  and 
not  being  so  enrolled  and  licensed,  "  shall  pay 
the  same  fees  and  tonnage  in  every  port  of  the 
U.  S.  at  which  she  may  arrive,  as  ships  or 
vessels  not  belonging  to  a  citizen  or  citizens  of 
the  U.  S. ;  and  if  she  have  on  board  any  arti- 
cles of  foreign  growth  or  manufacture,  or 
distilled  spirits  other  than  sea  stores,  the  ship 
or  vessel,  with  her  tackle  and  lading,  shall  be 
forfeited."  (Sec.  6.) 

From  these  provisions,  and  an  examination 
of  the  various  regulations  of  that  Statute,  and 
from  all  the  laws  of  the  U.  S.  on  that  subject, 
it  appears  that  the  only  design  of  the  federal 
government  in  regard  to  the  enrolling  and 
licensing  of  vessels/was  to  establish  a  criterion 
of  national  character,  with  a  view  to  enforce 
the  laws  which  impose  discriminating  duties 
on  American  vessels  and  those  of  foreign 
countries. 

The  term  "  license  "  seems  not  to  be  used  in 
the  sense  imputed  to  it  by  the  counsel  for  the 
appellant  ;  that  is,  a  permit  to  trade,  or  as 
giving  a  right  of  transit.  Because  it  is  per- 
fectly clear  that  such  a  vessel,  coast  ing  from  one 
state  to  another  would  have  exactly  the  same 
right  to  trade,  and  the  same  right  of  transit, 
whether  she  had  the  coasting  license  or  not. 
She  does  not,  therefore,  derive  her  right  from 
the  license  ;  the  only  effect  of  which  is,  to 
determine  her  national  character  and  the  rate 
of  duties  which  she  is  to  pay. 

Whatever  may  be  the  abstract  right  of  Con- 
gress to  pass  hiws  for  regulating  trade,  which 
might  come  in  collision,  and  conflict  with  the 
exclusive  privileges  granted  by  this  State,  it  is 
sufficient  now  for  the  protection  of  the  respond- 
ent, that  the  Statute  of  the  U.  S.  relied  on  by 
the  appellant  is  not  of  that  character. 

Whether  Congress  have  the  power  to  author- 
ize the  coasting  trade  to  be  carried  on,  in  ves 
sels  propelled  by  steam,  *so  as  to  give  [*51O 
a  paramount  right,  in  opposition  to  the  special 
license  given  by  this  State,  is  a  question  not 
yet  presented  to  us.  No  such  Act  of  Congress 
yet  exists,  and  it  will  be  time  enough  to  dis- 
cuss that  question  when  it  arises. 

I  am  decidedly  of  opinion,  therefore,  that 
the  coasting  license  affords  no  aid  or  support 
to  the  title  of  the  appellant,  to  run  a  steamboat 
on  our  waters,  in  opposition  to  the  laws  of  this 
State. 

The  real  merits  of  this  case  fall  precisely 
within  the  decision  of  this  court,  in  the  case 
of  Livingston  v.  Van  Ingen.  As  a  Senator, 
I  was  a  party  to  that  decision  ;  and  concurred 
in  it,  for  the  reasons  which  were  then  assigned 
by  the  learned  judges  who  delivered  the  opin- 
ion of  the  court.  Those  reasons  are  before  the 
public  ;  and  I  have  not  the  vanity  to  believe 
that  I  could  add  anything  to  their  force  or 
perspicuity.  I  therefore  deem  it  my  only 
remaining  duty  to  say,  that  in  my  judgment, 
the  decree  of  His  Honor,  the  Chancellor,  in 
this  case,  ought  to  be  affirmed. 
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This  being  the  unanimous  opinion  of  the 
court,  it  was  thereupon  ordered,  adjudged 
and  decreed  that  the  decretal  order  of  the 
Court  of  Chancery  made  in  this  cause,  Oct. 
6,  1819,  and  from  which  order  the  appellant 
in  this  cause  has  appealed  to  this  court,  be 
and  the  same  is  hereby,  in  all  things,  affirmed, 
with  costs  to  be  taxed  and  paid  by  the  appel- 
lant to  the  respondent ;  and  that  the  record  be 
remitted,  &c. 

Decree  of  affirmance. 

Reversed— 9  Wheat.  (IT.  S.),  1. 
Cited  in— 3  Cow.,  726 :  37  Barb.,  413 :  3  Wheel.,  485 ; 
95  W.  L.,  510. 


511*1  *EDMUND  FANNING,  HENRY 
FANNING  AND  WILLET  COLES,  Appel- 
lants. 

V. 

CONSEQUA,    Respondent. 

Lex  Loci — Interest — When  Payable  According 
to  Laws  of  Place  of  Making,  and  wlien  Accord- 
ing to  Place  of  Executing  Contract — Pnncipal 
and  Agent — Foreign  Merchant. 

Interest  is  payable  according  to  the  laws  of  the 
country  where  the  contract  is  made ;  but  if,  by  the 
terms  or  nature  of  tiie  contract,  it  appears  that  it  is 
to  be  executed  in  another  country,  or  that  the  par- 
ties had  reference  to  the  laws  of  another  country, 
then  the  place  in  which  it  was  made  is,  in  this  re- 
Bpect,  immaterial,  and  it  is  to  be  governed  by  the 
laws  of  the  country  in  which  it  is  to  be  performed. 

Where  a  Chinese  merchant,  residing1  at  Canton, 
consigned  goods  to  a  merchant  in  N.  Y.,  and  which 
were  delivered  to  his  agent  in  Canton,  to  be  sold  by 
him,  and  the  net  proceeds  to  remitted  to  the  con- 
signor at  Canton.  Held  that  the  consignor  was 
entitled  to  recover  interest  only  according  to  the 
law  of  N.  Y.,  and  not  according  to  the  law  or  cus- 
tom of  Canton. 

Though  in  questions  arising  between  subjects  or 
citizens  of  different  states,  each  is  to  be  considered 
a  party  to  the  laws  of  his  own  government :  yet, 
whether  this  principle  applies  to  a  question  between 
principal  and  agent,  as  of  a  foreign  merchant  con- 
signing goods  to  his  factor  here  for  sale,  and  the 
latter  is  prevented  by  an  embargo  from  remitting 
the  proceeds  to  his  principal.  Qucere. 

Citations -3  Johns.  Ch.,  587-612;  Huberus,  Vol. 
II.,  book  1.  tit.  3:  Pr.  Ch.  138 ;  2  Burr.,  1077 :  4  Johns., 
285;  2  Johns.,  235;  3  Johns.,  263;  3  Ball.,  369;  2 
Johns.  Cas.,  355 ;  1  P.  Wins..  395 ;  1  Eq.  Cas.  Abr., 
289  :  10  East,  536. 

A  PPEAL  from  the  Court  of  Chancery.  The 
/I.  respondent,  a  native  merchant  of  Canton, 
in  China,  in  Jan.,  1813,  filed  his  bill  in  the 
Court  of  Chancery,  stating,  particularly,  vari- 
ous shipments  and  consignments  of  goods  by 
the  respondent,  to  the  appellants  (ship  owners 
and  commission  merchants),  residing  in  N.  Y., 
for  sale,  &c.,  and  other  transactions  between 
them,  between  the  years  1805  and  1813  ;  that 
the  appellants,  by  Obed  Chase,  their  author- 
ized agent,  on  Jan.  19,  1811,  gave  the  plaint- 
iff a  promissory  note  dated  at  Canton,  for 
$35,777.50,  twelve  months  after  date,  with 
interest  at  twelve  percent.,  which  is  the  lawful 
and  customary  rate  of  interest  at  Canton,  and 
which  note  was  given  for  goods  sold  and 
delivered  to  the  appellants,  and  remained 
unpaid.  That  in  Dec..  1809,  J.  S.  Crary  and 


NOTE.— Lex  loci— interest,  Compare  Lodge  v. 
Phelps,  1  Johns.,  Cas.,  139,  note.  See.  also.  Cart- 
wright  v.  Greene,  47  Barb.,  9 ;  Foden  v.  Sharp,  4 
Johns.,  183;  Stewart  v.  Ellice,  2  Paige,  604;  First 
Bank  of  Toledo  v.  Shaw,  61  N.  Y.,  283. 
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William  Nexsen,  as  lawful  attorneys  or  agents 
of  the  appellants,  gave  to  the  respondent,  at 
Canton,  a  promissory  note  for  $89,690.63,  pay- 
able fifteen  months  after  date,  with  interest, 
after  the  same  should  become  due,  at  twelve 
per  cent.;  which  note  was  unpaid,  and  seven 
months  interest  due  thereon,  when  the  said 
Crary,  as  agent  of  the  appellants,  gave  to  the 
respondent  a  promissory  note  for  $2,910.64. 
for  the  amount  of  interest  so  due,  payable  in 
twelve  mouths,  with  interest,  at  twelve  per 
cent.,  which  note  was  unpaid.  That  on  Nov. 
25,  1810.  the  respondent  shipped  on  board 
*the  Chinese,  teas  and  cassia,  to  the  [*512 
valueof  $64,828.65.  consigned  to  the  appellants 
to  be  sold,  and  the  proceeds  remit  ted  to  him, 
&c.,  &c.  The  respondent  charged  that  the  ap- 
pellants received  all  the  goods  so  shipped,  and 
sold  them,  and  received  the  proceeds;  and  have 
retained  them  or  wasted  them,  at  least  part  of 
them,  by  their  negligence,  and  have  refused  to 
render  any  account,  and  remit  the  proceeds, 
&c.  That  on  Nov.  12, 1807,  the  respondent  de- 
livered to  the  appellant,  E.  F.,  at  Canton,  a 
promissory  note  of  Acors  Sheffield,  dated 
Feb.  6,  1816,  for  $4,080.81,  payable  in  fifteen 
months,  with  interest,  afterwards,  at  twelve 
percent.,  for  collection,  and  to  account  to  the 
respondent  for  the  same  ;  that  E.  F.  received 
the  note  in  behalf  of  the  appellants,  who  have 
either  collected  the  money,  or  lost  it  by  their 
gross  negligence,  and  have  refused  to  account 
for  it,  &c.  The  respondent  prayed  that  the 
appellants  be  decreed  to  come  to  a  full  account 
with  the  respondent,  concerning  the  premises, 
and  to  pay  him  what  should  be  found  due, 
&c. 

The  appellants  put  in  their  answer,  stating 
various  matters  in  defense,  and  various  counter 
claims  by  way  of  deduction  and  set-off,  &c. 

The  ciuse  having  been  brought  to  a  hearing 
on  the  pleadings  and  proofs,  the  court,  on 
Sept.  30,  1817,  made  the  following  decretal 
order  :  That  it  be  referred  to  a  master  to  take 
an  account  between  the  plaintiff  and  defend- 
ants, touching  the  matters  in  the  pleadings 
mentioned  ;  and  that,  in  taking  such  account, 
the  master  charge  the  defendants  with  the 
goods  in  the  pleadings  mentioned,  shipped  by 
the  plaintiffs  on  Dec.  22,  1807;  in  the  ship 
John  and  James,  amounting,  according  to 
the  invoice,  to  $19,'«337.77,  consigned  by  the 
plaintiff  to  the  defendants*  and  by  them  re- 
ceived to  sell  and  dispose  of  for  the  plaintiff; 
and  also  charge  the  defendants  with  the  goods, 
in  the  pleadings  mentioned,  shipped  by  the 
plaintiff,  on  Dec.  24,  1807,  in  the  ship  Hope, 
and  in  the  ship  Atahualpa,  amounting,  accord- 
ing to  the  invoice  price,  to  $29,135.63,  as  for 
goods  consigned  by  the  plaintiff  to  the  defend- 
ants to  sell  for  the  plaintiff  ;  and  also  charge 
the  defendants  with  *$35,711.50,  upon  [*5I8 
the  foot  of  a  promissory  note,  in  the  pleadings 
mentioned,  dated  Jan.  19,  1811,  given  to  the 
plaintiff  by  Obed  Chase,  as  the  authorized 
agent  of  the  defendants,  payable  sixteen 
months  after  date  ;  or,  if  the  master  should 
be  of  opinion  that  Obed  Chase  was  not  duly 
authorized  to  give  it,  that  then  the  master 
charge  the  defendants  with  that  sum,  as  for 
goods  sold  and  delivered  by  the  plaintiff  to 
the  defendants,  on  Jan.  19,  1811,  at  a  credit  of 
sixteen  months  ;  and  also  charge  the  defend- 
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;ints  with  $36,690.63,  upon  the  foot  of  a  prom- 
issory nole,  in  the  pleadings  mentioned,  given 
Dec/9,  1809,  to  the  plaintiff,  by  John  Smith 
Crary  and  William  E.  Nexsen,  as  the  author- 
ized agents  of  the  defendants,  payable  fifteen 
months  after  date  ;  and  also  charge  the  defend- 
ants with  only  so  much  of  the  goods  in  the 
pleadings  mentioned,  and  shipped  by  the 
plaintiff,  on  Nov.  25, 1810,  in  the  ship  Chinese, 
amounting  to  $64,828.H5,  according  to  the 
invoice  price,  after  deducting  $43,025.87, 
being  so  much  of  the  shipment  as  the  plaint- 
iff appears  to  have  been  assigned  to  William 
Baring  and  others,  in  the  pleadings  mentioned; 
and  that  the  sum  of  $21,798.78,  being  the 
residue  of  the  last  shipment,  after  deducting 
the  assignment  to  Baring  &  Co. ,  be  charged 
as  for  goods  consigned  by  the  plaintiff  to  the 
defendants,  and  by  them  received  to  sell  for 
the  plaintiff  ;  and  also  charge  the  defendants 
with  the  goods,  in  the  pleadings  mentioned, 
shipped  by  the  plaintiff,  on  Nov.  29,  1810,  in 
the  ship  Hope,  amounting,  according  to  the 
invoice  price,  to  $6,370.21,  as  for  goods  con- 
signed by  the  plaintiff  to  the  defendants,  and 
by5  them  received,  to  sell  for  the  plaintiff  ;  and 
also  charge  the  defendants  with  interest,  at 
the  rate  of  twelve  per  cent.,  upon  all  the  items 
before  mentioned,  from  such  times  as  the  said 
sums  ought  to  have  been  paid,  that  is  to  say, 
in  case  of  goods  sold,  from  the  expiration  of 
the  term  of  credit ;  and  in  case  of  goods  con- 
signed, from  the  times  the  proceeds  ought  to 
have  been  remitted,  having  regard  to  the 
course  of  such  dealings  ;  and  in  case  of  prom- 
issory notes,  from  the  time  of  payment  therein 
*>  1 4*]  specified.  And  also  charge  the  *defend- 
ants  with  $900,  being  so  much  of  the  amount 
of  the  promissory  note,  in  the  pleadings  men- 
tioned, given  by  Acors  Sheffield  to  the  plaint- 
iff, and  by  him  placed  in  the  hands  of  the 
defendants  to  collect,  as  was  received  by  the 
defendants  ;  and  also  such  further  sum  as 
it  shall  satisfactorily  appear  to  the  master, 
the  defendants  might  have  received,  if  they 
had  used  due  diligence  in  collecting  it, 
with  lawful  interest,  from  the  time  the  same 
was  received,  or  might  have-  been  received, 
as  aforesaid.  And"  that  the  plaintiff  be 
allowed,  in  such  account,  all  such  further 
sums  as  shall  appear  that  the  defendants 
ought  to  account  for  and  pay,  by  reason  of 
any  dealings  atfd  matters  in  the  bill  men- 
tioned, with  such  interest  as  the  nature  of  the 
case,  and  the  course  of  the  dealings  between 
the  parties,  shall  render  just.  And  that  the 
master  make  all  proper  allowances  to  the 
defendants  for  all  remittances  and  payments 
made  by  them  to  the  plaintiff,  or  to  others  for 
his  use,  and  by  his  authority  ;  and  that  the 
master  be  at  liberty  to  examine  the  parties, 
under  oath,  on  interrogatories,  and  such 
other  witnesses,  not  already  examined,  as 
either  party  may  produce. 

The  master,  on  Jan.  31,  1818,  made  a  report, 
in  which  he  stated  that  he  had  charged  the 
appellants  with  the  net  proceeds  of  the  differ- 
ent consignments  particularly  mentioned  in  the 
decree,  and  with  the  goods  sold,  and  with  the 
amount  of  the  notes  ;  and  that  he  had  charged 
twelve  per  cent,  interest  on  the  items,  except 
the  last,  in  which  the  remittance  was  made  in 
due  time  ;  and  that  he  had  credited  the  appel- 
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lants  for  all  remittances  and  payments  by  them 
made,  on  account  of  the  said  consignments  and 
sales,  and  with  all  just  allowances,  and  had 
calculated  interest  at  twelve  per  cent,  on  the 
credits  ;  leaving  a  balance  due  to  the  respond- 
ent, for  principal  and  interest,  at  the  date  of 
the  report,  of  $104,457.91.  On  the  filing  of 
the  report,  the  appellants  presented  to  the 
Chancellor  a  petition  for  a  rehearing,  stating 
their  objections  particularly  to  the  report. 

1.  Because    it    does    not    direct  a  general 
account  to  be  taken  between  the  parties. 

2.  Because  the  decretal  order  limits  and  cir- 
cumscribes   the    charges  to  be  made  by  the 
defendants  against  the  plaintiff,  *to  [*515 
remittances    and    payments   by   them   to  the 
plaintiff  and  to  others,  for  his  use  and  by  his 
authority  :  and  the  master  has  decided  that  the 
defendants  cannot  be  allowed  for  any  charge 
or  matter  of  account,  unless  it  be  shown  to  be 
a  remittance  or  payment,  specially  and  specif- 
ically applied  to  one  or  other  of  the  matters 
with  which  the  defendants  are  charged  and 
made  accountable  by  the  decree  ;  by  reason 
whereof  matters  of  account  to  a  very  large 
amount,  and  as  the  defendants  believe,  to  a 
sum  not  less  than  $86,000,  are  wholly  excluded 
from  the  said  account ;  and  the  defendants  are 
barred  from  the  benefit  thereof. 

3.  Because  the  defendants  are  charged  with 
a  promissory  note,  given  by  Obed  Chase  to  the 
plaintiff,   for  $35, 7  i  1.50,  or  with  goods  sold 
and  delivered  to  the  defendant,  to  that  amount, 
which,  by  the  terms  of  the  decree  as  it  relates 
to  the  defendants,  is  substantially  the  same 
thing  ;  whereas,  by  the  pleadings  and  proofs, 
the    defendants    are    not    justly   liable  to  be 
charged  with  the  same  in  either  shape  ;  but 
only  as  for  goods  consigned  to  the  defendants 
by  the  plaintiff,  to  be  sold  for  his  account,  and 
in  this  way  they  are  willing  to  account. 

4.  Because  the  defendants  are  charged  with 
interest  at  twelve  per  cent,  per  annum  upon  the 
items  in  the  decree  mentioned,  or  notes,  or 
goods  sold  by  the  plaintiff  to  the  defendants, 
and  consigned  to  the  defendants  to  be  sold, 
from  the  expiration  of  the  credits,  in  the  case 
of  notes  and  goods  sold  ;  and  in  the  case  of 
goods  consigned,  from  the  time  when  the  pro- 
ceeds ought  to  have  been  remitted  ;  whereas, 
the  defendants  ought  not  to  be  charged  with 
any  greater  interest  in  the  case  of  consign- 
ments, where  the  contract  was  made  here,  than 
is  allowed  by  the  law  of  this  State. 

5.  Because  the  defendants  are  charged  with 
so  much  of  the  goods  in  the  pleadings  men- 
tioned, and  shipped    by  the  plaintiff    to  the 
defendants  on  Nov.  25, 1810,  on  board  the  t-hip 
Chinese,  as  would  amount  to  $21,798.78,  in- 
voice   price,  being    part    of    the    invoice  of 
$64,818.65,  whereof    $43.025.87    appeared  to 
have  been  assigned  to  Baring  &  Co.;  which  is 
erroneous,  because  no  part  of  the  said  cargo 
was  specifically  assigned  to  Baring  &  Co.:  but 
another  and  different  shipment  *made  [*51O 
by  the  plaintiff  to  the  detendants.  in  a  former 
voyage  of  the  ship  Chinese  ;  and  the  shipment 
to  Baring  &  Co.  was  in  1809,  the  amount  of 
the  invoice  of  which  was  the  sums  last  men- 
tioned, and  which  shipment  is  not  stated  in 
the  plaintiff's  bill ;  but  the  facts  are  set  forth 
at  large  in  the  answer. 

6.  Because  the  defendants  are  directed  to 
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account  for  the  proceeds  of  the  said  invoice  of 
$64,828.25,  deducting  only  $43,025.87,  part 
thereof  ;  whereas  the  defendants  are  bound  to 
account  to  Baring  &  Co.,  or  their  representa- 
tives, for  the  full  sura  of  $43,025.87,  whether 
the  invoice  would  amount  to  that  sum  or  not  ; 
and  the  defendants  are  sued  in  the  Circuit 
Court  of  the  U.  S.  ;  and  there  is  reason  to 
apprehend  that  they  will  be  compelled  to 
account  for  the  full  sum,  provided  there 
should  be  a  balance  in  their  hands  to  that 
amount  due  to  the  plaintiff,  including  the 
invoice  assigned. 

The  cause  was,  accordingly,  reheard,  upon 
all  the  parts  of  it  complained  of  in  the  petition 
of  rehearing  ;  and  on  Dec.  3,  1818,  the  Chan- 
cellor  made  a  decretal  order,  affirming  the  order 
of  the  30th  September,  1817,  and  that  the 
report  of  the  master  made  pursuant  thereto  be 
confirmed,  unless  cause  to  the  contrary  be 
shown  by  the  appellants  in  eight  days.  From 
these  decrees  the  appellants,  on  Dec.  11, 
1818,  filed  their  appeal  to  this  court. 

As  the  decree  of  the  Court  of  Chancery  was 
reversed  in  part  only,  it  is  deemed  unnecessary 
to  make  a  more  full  statement  of  the  facts 
here,  as  they  may  be  seen  in  the  report  of  the 
case  in  that  court. 

THE  CHANCELLOR  assigned  his  reasons  for 
the  decrees,  which  were  the  same  as  stated  in 
the  report  of  the  case.  (3  Johns.  Ch.,  587-612.) 

The  cause  was  argued  by  Mr.  T.  A.  Emmet 
for  the  appellants,  and  Mr.  8.  Jones,  Jr.,  for 
the  respondent. 

517*]  *For  the  appellants,  the  following 
points  were  stated : 

1.  That  the  general  account  should  be  taken 
between  the  respondent  and  the  appellants  of 
all  transactions  between  Sept.  1, 1805,  until  the 
time  of  filing  the  respondent's  bill  in  the  Court 
of  Chancery. 

2.  That  the  appellants  should  not  be  charged 
with  the  promissory  note  for  $35,711.50,  given 
by  Obed  Chase  to  the  respondent,  nor  should 
the  same  be  received  as  evidence  of  the  value 
of  the  goods  and  merchandise  for  which  it  was 
executed  ;  but  that  if  the  appellants  are  to  be 
charged  for  them  as  goods  sold  and  delivered, 
they  should  be  at  liberty  to  establish  the  value 
thereof  by  other  competent  testimony.     But 
that  the  said  goods  ought  to  be  charged  to  the 
appellants  as  a  consignment,  and  not  as  a  sale 
to  them. 

3.  That  the  note  given  in  December,  1809, 
by  Crary  and  Nexsen,  for  $39,690.63,  should 
not  be  received  as  evidence  of  a  debt  or  settle- 
ment between  the  parties  ;    but  that    the  re- 
spondent be  at  liberty  to  establish  the  debt  for 
which  it  is  alleged  to  have  been  given,  or  any 
part,  thereof,  by  competent  evidence  ;  but,  on 
such  debt,  no  interest  should  be  allowed  ex- 
ceeding ten  per  cent,  per  annum. 

4.  That  the  note  given  by  Craiy,  on  Oct.  15, 
1811,  as  for  interest  on   the  note  last   men- 
tioned, should  not  be  considered  as  a  settle- 
ment, or  binding  on  the  appellants  ;  but  that 
the  interest  on  the  debt   purporting  to  have 
been  secured  by  the  note  last  mentioned,  be 
calculated  to  the  time  of  taking  the  note,  at 
simple  interest. 

5.  That  no  interest  exceeding  the  legal  rate 
of  interest  of  this  State  should  be  allowed  on 
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any  goods  or  merchandise  sold  on  credit  by 
the  respondent  to  the  appellants,  nor  on  the 
proceeds  of  goods  consigned  by  him  to  them, 
for  the  purpose  of  being  sold. 

6.  That  the  sum  of  $43,025.87,  and  the 
interest  thereon  from  the  date  of  the  assign- 
ment of  that  sum  to  Messrs.  Baring  &  Co., 
should  be  deducted  in  favor  of  the  appellants, 
from  the  general  balance  in  favor  of  the 
respondent  (if  any),  and  not  from  the  pro- 
ceeds of  any  particular  shipment ;  and  that  in 
every  event  the  appellants  *should  be  [*5 1 8 
allowed  the  whole  of  that  sum  and  the  interest 
thereon. 

PLATT,  J.  The  Chancellor  has  justly  con- 
sidered the  written  contract  of  Nov.  1,  1807, 
signed  by  Consequa  and  Edmund  Fanning,  as 
virtually  waived  and  abandoned,  by  mutual 
consent  of  the  parties. 

I  also  fully  concur  with  him  in  opinion  that 
the  cargo  of  goods  shipped  in  the  Chinese,  and 
for  which  Obed  Chase  gave  a  note,  as  agent 
for  the  appellants,  must  be  deemed  as  goods 
sold  and  delivered  by  Consequa  to  them  at 
Canton.  Even  admitting  that  Chase  had  no 
previous  authority  to  make  such  a  purchase  or 
to  give  such  a  note  on  account  of  the  appel- 
lants, yet  as  they  actually  received  and  con- 
verted the  goods,  with  full  notice  that  the 
cargo  was  sent  by  Consequa,  as  goods  sold, 
their  subsequent  ratification  and  adoption  were 
equivalent  to  a  previous  authorization.  The 
appellants  were,  therefore,  justly  charged  with 
the  amount  of  that  shipment,  according  to  the 
invoice  price ;  and  with  interest  according  to 
the  rate  allowed  in  China  ;  the  contract  of 
purchase  having  been  made  there,  and  the 
price  being  payable  there. 

The  other  cargoes  have  been  properly  con- 
sidered by  the  Chancellor  as  consigned  to  the 
appellants,  as  general  commission  merchants, 
under  a  contract  on  their  part,  to  sell  the  goods 
for  account  of  the  consignor,  and  to  remit  the 
net  proceeds. 

But  in  allowing  interest  according  to  the  law 
of  China,  on  such  net  proceeds,  it  seems  to  me, 
His  Honor,  the  Chancellor,  has  erred  in  his 
application  of  the  rule  of  the  lex  loci  contractus. 

According  to  Huberus  (De  conflictu  legum, 
Vol.  II.,  bk.  1,  tit.  3),  the  general  rule  is,  that 
contracts  are  to  be  interpreted  according  to  the 
laws  of  the  country  where  they  are  made.  But 
if  by  the  terms  or  nature  of  the  contract,  it 
appears  that  it  was  to  be  executed  in  a  foreign 
country,  or  that  the  parties  had  respect  to  the 
laws  of  another  country,  then  the  place  of 
making  the  contract  becomes  immaterial  ;  and 
the  obligation  must  be  tested  by  the  laws  of 
the  country  where  the  duty  was  to  be  per- 
formed. Or,  in  the  words  of  *Huberus,  [*519 
"verum  tamen  non  ita  prececixe  respiciendus  est 
locus  in  quo  contractus' eat  initus,  ut  si  partes 
alium  in  contrahendo  locum  respexerint,  ille  non 
potius  sit  considorajidus.  Nam  contraxisse  unus- 
quwque  in  eo  loco  intelligitur,  in  quo  ut  solveret, 
se  obliyant. " 

In  Champant  v.  Lord  Randagh,  Pr.  Ch.,  128, 
it  was  decided  that  a  bond  executed  in  England, 
and  made  payable  in  Ireland,  carries  Irish 
interest,  where  no  interest  was  mentioned. 

In  Robinson  v.  Bland,  2  Burr.,  1077,  a  bill  of 
exchange  drawn  in  France  for  money  lent 
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there,  and  made  payable  in  England,  was 
deemed  a  contract  subject  to  the  laws  of  En- 
gland ;  and  to  bear  English  interest. 

In  Thompson  v.  Ketchum,  4  Johns.,  285,  a 
note  was  drawn  in  Jamaica,  and  made  payable 
in  N.  Y.  ;  and  the  Supreme  Court  of  this 
State  followed  the  same  rule.  In  Smith  v. 
Smith,  2  Johns.,  235;  Buggies  v.  Keeler,  8 
Johns.,  263;  Emory  v.  Greenough,  3 Ball.,  369; 
and  Van  Schuick  v.  Edwards,  2  Johns.  Cas., 
355,  the  same  doctrine  was  maintained. 

In  the  case  of  Ekins  v.  Eaxt  India  Co.,  1  P. 
Wms.,  395,  cited  by  the  Chancellor,  it  was 
decided,  that  for  a  tortious  sale  of  the  plaintiff's 
ship  in  India  (by  his  agent  there)  to  the  defend- 
ants, they  should  account  for  the  value  in 
India,  with  twelve  per  cent,  interest,  according 
to  the  laws  of  that  country,  deducting  only  the 
charge  of  remittance  to  England,  where  the 
remedy  was  sought.  But  thai  case  bears  a 
marked  distinction  from  the  one  now  before 
us  ;  because,  in  that  case,  the  whole  transac- 
tion took  place  and  the  entire  cause  of  action 
arose  in  India. 

There  is  no  doubt  of  the  rule  laid  down  by 
the  Chancellor,  "that  interest  must  be  paid 
according  to  the  law  of  the  country  where  the 
debt  was  contracted,  and  to  be  paid."  He  says, 
in  this  case,  "  the  plaintiff  consigns  a  shipment 
to  the  defendants,  and  the  cargo  is  received  at 
Canton,  by  the  agent  of  the  defendants  on  their 
behalf;  Canton  is  then  the  place  where  the 
contract  is  made,  and  Canton  is  the  place  where 
the  debt  is  to  be  paid." 

With  great  respect,  it  seems  to  me,  that  His 
Honor,  the  Chancellor,  did  not  avert  to  the 
52O*]  important  consideration  *tliat  by  the 
terms  of  the  contract  so  made  at  Canton,  the 
goods  were  to  be  brought  to  N.  Y.,  not  for  the 
account  and  at  the  risk  of  the  consignees,  but 
to  be  sold  here,  by  them,  as  factors  or  commis- 
sion merchants,  who  were  to  remit  the  net 
proceeds  to  the  consignor  at  Canton. 

Here  the  words  of  Huberus  apply:  " con- 
traxuse  unusquisque  in  eo  loco  intelligitur,  in  quo 
ut  solveret,  »e  obliqamt." 

I  apprehend  it  is  not  the  case  of  "a  debt 
contracted  and  to  be  paid  at  Canton."  The 
contract  was  made  there,  but  it  was  to  be  exe- 
cuted here.  It  was  of  that  species  of  bailment 
called  in  the.  civil  law,  du  vt  facias.  The 
parties  had  express  reference  to  this  country, 
as  the  theater  of  operation  under  the  contract. 
If  the  consignees  had  sold  the  goods  in  China, 
or  had  carried  them  immediately  to  Russia, 
and  sold  them  there,  it  would  have  been  a  vio- 
lation of  the  contract,  and  a  tortious  conversion. 

The  delivery  of  the  goods  to  the  agent  of  the 
consignees  at  Canton  cannot,  in  my  judgment, 
affect  the  present  question  :  because  they  were 
delivered  for  the  special  purpose  of  being 
brought  to  this  country,  to  be  sold  for  the  bene- 
fit and  account  of  Consequa.  While  on  the 
voyage  to  N.  Y. ,  the  cargoes  were  at  his  risk, 
as  owner.  If  the  goods  had  been  burnt  in  a 
warehouse  at  N.  Y.,  or  sunk  in  the  harbor 
there,  without  blame  imputable  to  the  con- 
signees, the  loss  must  have  fallen  on  the  con- 
signor. So,  if  the  net  proceeds  had  been 
regularly  shipped  at  N".  Y.,  in  the  usual  course, 
for  remittance  to  Canton,  the  obligation  and 
duty  of  the  consignees  would  have  been  dis- 
charged, and  the  money,  on  its  voyage  to 
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Canton,  would  have  been  at  the  sole  risk  of 
Consequa. 

By  "  remitting."  I  understand  no  more  than 
a  delivery  of  the  money  on  board  a  proper 
vessel  at  N.  Y.,  to  a  suitable  agent,  for  the 
purpose  of  being  transported  to  Canton,  by  the 
usual  route,  and  duly  consigned  to  Consequa. 
Such  agent,  so  employed,  is  to  be  deemed  the 
agent  of  Consequa,  for  receiving  and  trans- 
porting money  ;  and  such  delivery  by  the 
consignees,  is  equivalent  to  payment  to  the 
consignor.  The  duty  of  making  such  remit- 
tance was  to  be  performed  here,  and  the  failure 
in  the  performance  of  that  duty  is  the  only 
gravamen  of  the  plaintiff's  claim. 

*Consequa  had  a  right  (and  he  exer-  [*521 
cised  it  in  part)  of  drawing  for,  and  receiving 
the  net  proceeds  at  N.  Y.,  at  any  time  before 
they  were  remitted  ;  or  he  had  a  right  to  direct 
the  mode  or  channel  of  remittance,  provided 
it  was  not  unlawful. 

Hence,  I  infer,  that  the  contract  did  not 
oblige  the  consignees  to  pay  the  avails'of  the 
cargoes  to  Consequa  at  Canton.  On  the  con- 
trary, this  country  was  the  only  sphere  of  .their 
duties  ;^t he  res  getsta  was  here,  and  they  were 
not  bound  to  do  anything  but  with  a  reference 
to  our  own  laws. 

The  contract  is  silent  as  to  the  rate  of  com- 
missions, and  also  as  to  the  risk  of  the  property, 
while  in  charge  of  the  consignees.  Suppose 
that,  by  the  laws  of  China,  a  commission  mer- 
chant would  be  entitled  to  ten  per  cent,  for 
his  services,  and  would  be  responsible  to  his 
principal  against  all  risks ;  would  it  be  con- 
tended, in  the  case  of  goods  sold  here  on  com- 
mission, although  sent  from  China  for  that 
purpose,  that  our  laws,  which  establish  differ- 
ent rules  as  to  the  rate  of  commissions,  and 
the  responsibilities  of  such  agents,  must  give 
place  to  the  laws  of  China  ?  If  not,  why  is  not 
our  law  of  interest  equally  incident  to  this  con- 
tract ?  Why  not  allow  Chinese  commissions 
in  this  case,  as  well  as  Chinese  interest  ? 

The  rule  as  stated  in  Huberus,  and  as  it  is 
exemplified  in  the  cases  before  cited,  seems  to 
me,  in  its  just  application,  to  establish  the 
point,  that  the  laws  of  N.  Y.  must  govern  these 
consignments. 

The  case  of  Ellis  v.  Lloyd,  1  Eq.  Cas.  Abr, 
289,  is  also  a  strong  authority  in  favor  of  the 
appellants,  on  the  question  of  interest.  There, 
a  merchant  in  England  employed  his  agent  in 
the  Island  of  Nevis,  to  receive  a  quantity  of 
sugar  due  to  him  there  on  bond,  with  direc- 
tions to  the  agent  to  remit  the  sugar  to  England.. 
The  agent  received  the  sugar,  and  converted  it 
to  his  own  use  :  and  he  was  held  to  account 
for  the  value  of  it,  with  interest  according  to 
the  law  of  Nevis,  and  not  according  to  the  law 
of  England. 

In  this  case,  Consequa  sent  to  the  appellants 
Acors  Sheffield's  note,  to  be  collected  by  tliem; 
and  directed  the  avails  to  be  remitted  to  him, 
and  he  also  sent  goods  to  them  *to  be  [*«r>22 
converted  into  money,  and  directed  the  net 
proceeds  to  be  remitted  to  him  in  Canton. 
Now.  I  can  see  no  reason  why  the  laws  of  this 
country  should  not  govern  in  the  one  case  as 
well  as  the  other  ;  and  certainly,  Chinese  inter 
est  is  not  recoverable  on  the  avails  of  the  note. 

Whether  the  American  embargo  furnishes 

any  excuse  for  not  remitting  the  net  proceeds 
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of  the  consigned  cargoes,  or  the  amount  col- 
lected on  Sheffield's  note,  so  as  to  bar  the  claim 
for  interest,  during  the  time  in  which  it  was 
unlawful  to  make  such  remittances,  is  a  ques- 
tion, which  I  think,  does  not  arise  in  the  case. 
The  appellants  have  laid  no  foundation  for 
such  exemption  ;  because,  for  aught  that  ap 
pears,  they  had  the  use  of  the  money  during 
the  embargo ;  and  therefore  ought  to  pay  in- 
terest for  it.  If  they  had  kept  that  money  dis- 
tinctly as  a  deposit  for  Consequa,  during  the 
embargo,  and  had  afterwards  duly  remitted  it, 
then  the  question  would  have  arisen,  upon 
which  I  forbear  to  express  any  decided  opin- 
ion. 

In  regard  to  the  debt  due  for  goods  sold  to 
the  appellants,  I  have  no  doubt  the  law  is  as 
stated  by  the  Chancellor,  to  wit:  "that  in 
questions  arising  between  the  subjects  of  dif- 
ferent states,  each  is  a  party  to  the  public 
authoritative  acts  of  his  own  government  ;  and 
he  is  as  much  incapacitated  from  making  the 
consequences  of  an  act  of  his  own  state,  the 
foundation  of  a  claim  to  indemnity  upon  a 
foreign  subject,  as  he  would  be,  if  such  act 
had  been  done  immediately  and  individually 
by  himself."  (Conway  v.  Gray,  10  East,  536.) 
But  I  am  not  prepared  to  say  that  an  omission 
to  perform  the  office  of  an  agent  or  commission 
merchant,  where  the  law  forbids  his  acting  in 
that  capacity,  would  subject  the  factor  to  the 
same  hard  rule.  The  absolute  debtor  contracts 
in  his  own  right,  for  his  own  exclusive  benefit, 
and  at  his  own  risk  ;  but  the  consignee  is  the 
mere  agent  or  servant  of  the  consignor,  acting 
here,  chiefly  for  the  benefit,  and  at  the  risk  of 
his  principal,  and  as  his  representative.  It 
therefore  seems  to  me  very  questionable, 
whether  the  acts  of  his  government  ought  to  be 
personally  imputed  to  the  agent,  in  a  question 
between  him  and  his  principal. 
523*]  *Upon  the  whole  case,  therefore,  my 
opinion  is,  that  the  decree  ought  to  be  reversed, 
to  the  end,  that  in  restating  the  account  be- 
tween these  parties,  the  appellants  be  charged 
with-  interest  at  the  rate  of  seven  per  cent,  in- 
stead of  twelve  per  cent,  per  annum,  on  the  net 
proceed  of  the  goods  consigned  to  them,  to  be 
sold  for  the  account  of  the  respondent.1 

This  being  the  unanimous  opinion  of  the 
court.it  was  thereupon  "  ordered,  adjudged 
and  decreed  that  the  decretal  order  made  in 
the  Court  of  Chancery,  in  this  cause,  wherein 
the  said  respondent  is  complainant,  and  the 
appellants  defendants,  and  bearing  date  Sept. 
.30,  1817,  be  reversed,  so  far  as  the  same  orders 
and  directs  that  the  master,  in  taking  the  ac- 
count thereby  directed,  should  charge  the 
appellants  with  interest,  at  the  rate  of  twelve 
per  cent,  per  annum,  upon  all  goods  and  me''- 
chandise  consigned  by  the  respondent  to  the 
appellants,  to  be  sold  for  the  respondent's  ac- 
count, from  the  times  the  respective  proceeds 
thereof  ought  to  have  been  remitted  to  the 
respondent,  having  regard  to  the  course  of 
such  dealings,  and  the  situation  of  the  parties  ; 
and  so  far  as  the  same  decree  directs  the  sum 
of  $43,025.87,  to  be  deducted  from  the  amount 
of  the  shipment  made  by  the  respondent,  on 
Nov.  25,  1810,  in  the  ship  or  vessel  called  the 
Chinese,  in  the  pleadings  mentioned,  as  being 

1.— See  Boyce  &  Henry  v.  Edwards,  4  Pet..  Ill,  123. 
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so  much  of  the  said  shipment  assigned  by  the 
respondent  to  William  Baring  and  others,  by 
the  description  of  Baring  &  Co.,  and  the  sum 
of  $21,798.78.  being  the  residue  of  the  said 
last-mentioned  shipment,  after  such  deductions 
as  aforesaid,  to  be  charged  for  goods  and  mer- 
chandise to  that  amount,  consigned  by  the 
respondent  to  the  nppellants,  and  by  them  re- 
ceived to  sell  and  dispose  of,  for  account  of 
the  appellant  ;  but  that  the  said  decretal  order 
be,  in  all  other  things,  affirmed  ;  and  it  is 
further  ordered,  adjudged  and  decreed  that 
the  decretal  order  made  in  the  said  Court  of 
Chancery  in  this  cause,  on  Dec.  3,  1818,  he 
reversed,  so  far  as  the  same  confirms  the  re- 
port of  the  master  *made  in  this  cause,  [*524 
as  relates  to  the  parts  of  the  aforesaid  order 
and  report  hereby  reversed  or  varied  ;  but  that 
the  same  be,  in  all  other  respects,  affirmed  ; 
and  it  is  further  ordered,  adjudged  and  decreed 
that  the  report  of  the  said  master  be  varied  so 
far  as  relates  to  the  interest  on  the  said  con- 
signments, and  so  far  as  relates  to  the  charge 
in  respect  to  the  shipment  made  on  or  about 
Nov.  25,  1810,  in  the  said  ship  or  vessel  called 
the  Chinese  ;  and  that  the  master,  in  taking 
the  said  account,  be  directed  to  charge  the 
appellants  in  the  said  account  with  the  goods 
and  merchandise  in  the  pleadings  mentioned, 
shipped  by  the  respondent,  on  or  about  Nov. 
25,  1810,  in  the  ship  or  vessel  called  the  Chi- 
nese, amounting  to  $44,878.65.  according  to 
the  invoice  price  thereof,  as  stated  in  the  plead- 
ings, as  for  goods  and  merchandise  consigned 
by  the  respondent  to  the  appellants,  and  by 
them  received  to  sell  and  dispose  of  on  account 
of  the  respondent  ;  and  that  the  master  be  also 
directed  to  charge  the  appellants  with  interest 
at  the  rate  of  seven  per  cent,  per  annum,  and 
no  more,  in  cases  of  goods  and  merchandise 
consigned  by  the  respondent  to  the  appellants, 
to  be  sold  for  the  respondent's  account,  from 
the  time  the  respective  proceeds  thereof  ought 
to  have  been  remitted  to  the  respondent,  hav- 
ing regard  to  the  course  of  such  dealing,  and 
the  situation  of  the  parties  ;  and  also,  to  charge 
the  respondent  with  interest  at  the  rate  of  seven 
per  cent,  per  annum,  on  remittances,  on  ac- 
count of  the  consignments;  and  it  is  further 
ordered,  adjudged  and  decreed  that  the  record 
and  proceedings  in  this  cause  be  remitted, "&c. 

Distinguished— 3  Wood.  &  M.,  377. 

Cited  in-1  Paige,  225;  15  N.  Y.,  88,  227:  77  N.  Y., 
578 :  84  N.  Y.,  378 ;  22  Barb.,  128 ;  47  Barb.,  17 ;  10  How. 
Pr.,  8 ;  58  How.  Pr.,  28 :  9  Abb.  Pr.,  408 :  6  Abb.  N. 
Cas.,  92 ;  7  Abb.  N.  Cas..  74 ;  1  Bliss,  338, 339. 


*ISAAC  MARQUAND  AND  ERAS-  [*525 
TUS  BARTON,  Impleaded  with  GEORGE 
FITCH,  Appellants, 

THE  PRESIDENT  AND  DIRECTORS  OP 
THE  N.  Y.  MANUFACTURING  COM- 
PANY, Respondents. 

Partnership — Bona  Fide  Assignment  by  One  of 
Several  Partners  —Effects  Dixxolntton  of  Part- 
nership— Rights  of  Axsif/nee  to  Share  of  Profits 
— Inventory  by  Mutual  Consent — Binding  on 
Partners. 

A  hmia  fide  assignment  by  one  of  several  partners, 
of  all  his  interest  in  the  co-partnership  stock,  &c., 
ipso facto,  dissolves  the  partnership;  although  one 
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of  the  articles  expressly  provides  that  the  partner- 
ship is  to  continue  until  two  of  the  contracting'  par- 
ties snail  demand  a  dissolution,  and  the  other  part- 
ners wish  the  partneiship  business  to  go  on,  not- 
withstanding the  assignment. 

The  assignee  of  the  partner,  in  such  case,  is  enti- 
tled to  an  account  of  the  profits  of  the  concern,  and 
to  the  share  of  the  assignor ;  and  where  an  inven- 
tory had  been  taken  of  the  copartnership  stock,  by 
mutual  consent,  six  months  after  the  assignment, 
and  the  other  partners  refused  to  deliver  the  share 
claimed  by  the  assignee,  that  was  taken  as  a  true 
valuation,  though,  if  the  stock  had  been  sold  at 
public  auction  or  privatesale,  the  value  would  have 
been  much  less,  and  the  value  of  such  stock  had 
fallen  between  the  time  of  taking  the  inventory, 
and  the  taking  the  account  before  the  master. 

Citations— Cowp.,  448;  4  Burr.,  2174;  5  Ves.,  Jr., 
295 :  1  East,  163 ;  t>  Johns.,  144. 

A  PPEAL  from  the  Court  of  Chancery.  The 
JJL  bill  filed  May  25,  1815,  by  the  respond- 
ents against  the  appellants,  stated,  among  other 
things,  that  in  the  year  1818,  the  appellants 
agreed  to  enter  into  copartnership  for  the  pur- 
pose of  carrying  on  the  business  of  watch 
makers  and  jewellers,  under  the  firm  of  Erastus 
Barton  &  Co.,  and  written  articles  of  copart- 
nership were  executed  by  them  on  Jan.  24, 
1814,  which  were  set  forth  in  the  bill.  The 
appellant,  Fitch,  having  become  indebted  to 
the  respondents  to  a  large  amount,  for  money 
borrowed  on  indorsed  notes,  to  secure  the  pay- 
ment thereof,  on  April  23,  1814,  assigned  to 
the  respondents,  among  other  things,  his  share 
of  the  copartnership  stock,  &c.,  belonging  to 
the  firm  of  E.  Barton  &  Co.  The  cashier  of 
the  respondents,  on  Apr.  23, 1814,  gave  a  writ- 
ten notice  to  Barton  and  Marquand,  the  other 
partners,  stating  that  Fitch  had,  that  day, 
assigned  to  the  respondents,  as  collateral  se- 
curity, for  money  loaned  by  them  to  him,  all 
his  equal  and  undivided  fourth  part  of  all  the 
goods,  merchandise,  stock  in  trade,  debts  and 
effects,  in  anywise  belonging,  due,  owing  or 
payable  to  the  house  or  firm  of  E.  Barton  & 
Co.,  in  which  he,  Fitch,  together  with  B.  and 
M.  are  interested  as  copartners,  &c. ;  and  also, 
all  debts.  &c.  M.  and  B.,  on  Apr.  27,  1814, 
acknowledged  the  receipt  of  the  notice  of  the 
assignment  by  Fitch  of  his  interest  in  the 
establishment;  adding,  that  they  should  hold 
themselves  accountable  to  the  respondents  for 
the  same.  F.,  soon  after  the  assignment, 
failed,  and  in  May,  1814,  became  utterly  in- 
solvent. 

526*]  *On  Oct.  15,  1814,  an  inventory  of 
the  stock  and  effects  was  taken,  at  the  instance 
of  the  respondents,  with  a  view  to  a  settlement 
between  them  and  the  appellants,  which;  how- 
ever, did  not  take  place.  The  respondents 
insisted  that,  by  force  of  the  assignment,  and 
of  F.'s  insolvency,  the  partnership  was,  in 
effect,  dissolved,  and  prayed  for  a  discovery 
and  an  account,  &c. 

The  appellants  M.  and  B.  put  in  their  answer, 
setting  forth  the  articles  of  copartnership,  &c. 
They  admitted  the  assignment  of  F.  to  the 
respondents,  their  notice,  and  the  answer.  They 
denied  any  consent  to  a  dissolution  of  the  part- 
nership, and  that  if  any  was  to  be  inferred 
from  their  letter  in  answer  to  the  notice  of 
assignment,  it  proceeded  from  inadvertence 
and  misapprehension,  from  the  effect  of  which 
they  prayed  to  be  relieved.  They  referred  to 
the  inventory  of  the  stock  taken  Oct.  15,  1814, 
but  alleged  that  the  value  had  considerably 
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diminished,  in  consequence  of  the  peace  ;  that, 
the  concern  was  subject  to  heavy  demands  for 
rents,  taxes,  &c.  ;  that  the  value  of  fixtures 
and  improvements  in  the  store  would  be  lost, 
and  other  sacrifices  incurred,  by  a  dissolution 
of  the  concern,  the  business  of  which  was  then 
prosperously  conducted,  and  yielded  a  profit, 
&c. ;  that,  by  the  sixth  article  of  the  copart- 
nership, it  was  to  continue  until  two  of  the 
contracting  parties  should  demand  a  dissolu- 
tion of  it  ;  that  no  such  concurrence  of  two  of 
the  parties  had  been  declared  ;  and  that  the 
partnership,  consequently,  continued  ;  that  the 
books  were  open  to  the  inspection  of  the  re- 
spondents, and  no  account  was  necessary;  that 
they  were  not  charged  with  any  perversion  or 
mismanagements  of  the  funds  of  the  concern  ; 
and  that  the  assignment  by  F.  was  made  under 
an  assurance  that  the  business  of  the  firm 
should  not  be  interrupted  ;  and  that  if  it  was 
broken  up,  it  would  be  injurious  to  the  whole 
concern,  and  ruinous  to  B.,  who  had  embarked 
his  whole  fortune  in  it,  and  for  nearly  three 
years  had  devoted  his  whole  attention  to  it. 

The  bill  was  taken  pro  confesao  against  F. 
The  cause  being  put  at  issue  as  to  M.  and  B., 
witnesses  were  examined  on  both  sides.  The 
cause  came  on  to  be  heard,  on  the  pleadings 
and  proofs,  in  June,  1817,  and  in  September 
following  an  interlocutory  order  of  decree 
was  pronounced,  by  which  *it  was  [*527 
decreed  that  the  partnership  between  M.,  B. 
and  F.  was  adjudged  and  declared  to  have 
been  dissolved  from  and  after  the  date  of  the 
assignment  from  F.  to  the  respondents  ;  and  it 
was  ordered  that  it  be  referred  to  a  master  to 
take  an  account  of  all  the  partnership  property 
and  effects,  including  debts  and  credits.and 
of  the  balance,  if  any,  due  to  the  respondents, 
as  assignees  of  F.,  upon  the  settlement  of  the 
concerns  of  the  partnership  ;  and  that  in  tak- 
ing the  account,  the  master  should  make  due 
allowances  to  tlie  appellants  for  all  just  and 
necessary  charges  in  relation  to  the  partner- 
ship ;  and  have  power  to  examine  all  or  any 
of  the  parties  under  oath,  touching  the  mat- 
ters referred  to  him. 

The  master,  after  a  full  examination  and 
hearing  before  him,  made  his  report,  with  the 
testimony  before  him,  from  which  it  appeared 
that  the  amount  due  to  the  respondents,  as 
assignees  of  F. ,  including  interest  from  Oct. 
15,  1814.  was  $7,617.69.  The  master,  in  as- 
certaining the  value  of  the  stock,  adopted  the 
prices  contained  in  the  inventory  of  Oct.  15, 
1814. 

To  this  report  the  appellants  filed  the  fol- 
lowing exceptions : 

1.  That  the  master  had  adopted  the  original 
cost  of  the  stock  as  the  rule  of  value,  instead 
of  the  valuation  contained  in  two  statements 
made  before  him  by  the  witnesses, one  of  which 
was  founded  on  a  gross  deduction  of  thirty 
per  cent,  and  the  other  on  a  like  deduction  of 
fifty  per  cent.  2.  That  no  deduction  or  allow- 
ance had  been  made,  on  account  of  deprecia- 
tion in  value  by  reason  of  its  being  culled, 
change  of  fashion,  loss  by  expenses  of  fixt- 
ures, &c.,  or  otherwise.  3.  That  the  master 
has  reported  the  value  of  the  stock  to  be 
$6,532.27,  whereas,  on  the  principles  stated  in 
the  foregoing  exceptions,  it  would  be.  in  the 
one  case,  $3,477.20,  and  in  the  other,  $2,085.28. 
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4.  That  the  master  has  stated  the  amount  of 
capital  brought  in  .by  Fitch  to  be  $6,475, 
whereas,  the  actual  capital  advanced  by  him 
was  $6, 133. 12.  5.  That  he  had  allowed  inter- 
est on  the  balance  reported  to  be  due. 
528*]  *The  exceptions  were  argued  before 
the  Chancellor,  who,  in  September,  1818,  made 
a  final  decree,  overruling  all  the  exceptions, 
with  costs,  and  confirming  the  report,  and 
ordering  that  B.  and  M.  should  pay  to  the 
respondent  the  sura  of  $7,617.69,  reported  to 
be  due,  with  interest  and  costs. 

From  this  decree,  as  well  as  from  the  inter- 
locutory order,  or  decree  first  mentioned,  the 
appellants  appealed  to  this  court. 

THE  CHANCELLOR  assigned  the  reasons  for 
his  decree,  as  follows  : 

The  suit  was  for  a  settlement  of  partnership 
accounts,  on  the  ground  of  its  dissolution  by 
the  act  of  Fitch,  one  of  the  partners. 

He  beca:ne  indebted  to  the  N.  Y.  Manufact- 
uring Company  in  a  very  large  amount,  which 
he  was  unable  to  pay,  and  accordingly,  on 
Apr.  14,  1814,  he  assigned  over  to  them  all  his 
share,  or  undivided  estate  and  interest  in  the 
copartnership  between  him  and  the  appellants. 
In  May  following.  Fitch  actually  stopped  pay- 
ment, and  became  insolvent. 

It  was  contended,  on  the  part  of  the  Manu- 
facturing Company,  that  the  copartnership 
was  dissolved,  by  the  assignment,  in  April,  or 
at  least,  by  the  insolvency,  in  May.  This  was 
denied  on  the  part  of  the  appellants,  on  the 
ground  that  by  the  original  articles  of  copart- 
nership, it  was  to  continue  until  dissolved  by 
the  death  of  one  of  the  parties,  or  until  two  of 
them  should  demand  a  dissolution.  Accord- 
ing to  the  construction  given  to  the  articles  by 
the  appellants,  they  had  a  right  to  keep  the 
capital  of  Fitch  in  their  trade  or  concern,  not- 
withstanding any  assignment  of  his  property 
to  his  creditors,  and  notwithstandingan  actual 
insolvency  on  his  part. 

I  was  of  opinion  that  the  partnership  was 
dissolved  by  the  assignment,  and  that  the  ap- 
pellants were  accountable  for  all  the  interest 
of  Fitch  in  the  capital  and  in  the  profits  of 
the  concern.  I  do  not  mean  to  say  that  a 
voluntary  assignment  by  Fitch  of  his  prop- 
erty to  his  creditors,  may  not  be  a  breach 
of  his  contract  or  covenant  with  his  co- 
52!>*]  partners.  *The  question,  as  between 
them,  under  their  articles  of  agreement,  it 
was  not  necessary  to  discuss.  But  the 
creditors  of  one  copartner,  who  take  his 
property  by  assignment,  or  on  execution, 
cannot  be  involved,  against  their  consent,  in 
the  responsibilities  of  a  copartnership.  The 
capital  stock,  or  interest  of  a  partner,  is  cer- 
tainly liable  to  his  separate  debts.  His  cred- 
itors are  entitled  to  it  without  the  risk  and 
burden  of  being  partners.  An  act  of  bank- 
ruptcy, says  Lord  Mansfield  (Cowp.,  448).  is 
a  dissolution  of  the  partnership,  not  only  by 
virtue  of  the  statutes  of  bankruptcy,  but  from 
the  necessity  of  the  thing,  since  assignees  can- 
not carry  on  a  trade.  According  to  the  doc- 
trine on  that  part  of  the  appellants,  a  party 
may  lock  up  his  capital  in  a  mercantile  house, 
by  such  an  agreement  as  the  one  in  this  case, 
and  it  must  remain  untouched,  without  the 
consent  of  his  copartners,  during  his  life.  If 
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the  creditors  take  it  by  assignment,  they  must 
become  partners  in  the  firm,  and  can  only 
touch  the  yearly  profits,  and  must  be  liable  to 
the  yearly  losses,  and  for  all  the  engagements 
of  the  firm.  This  doctrine  appears  to  me  to 
be  too  unreasonable,  and  too  inconvenient,  to 
be  endured. 

There  are  special  circumstances  in  this  case, 
to  show  that  here  was  a  dissolution  by  the  con- 
sent of  the  firm. 

Fitch  and  Marquand  were  both  Directors  of 
the  Bank  of  the  respondents,  and  the  latter 
was  present  at  the  Board  of  Directors  at  the 
time  of  the  negotiations  and  arrangements 
which  preceded  the  assignment,  and  he  con- 
tinued his  attendance  regularly  at  the  Board, 
long  after  the  assignment  and  insolvency  of 
Fitch.  The  respondents  were  not  acquainted 
with  the  clause  I  have  alluded  to  in  the  orig- 
inal articles  of  copartnership,  until  many 
months  after  the  assignment ;  and  during  the 
negotiations  that  preceded  it,  Fitch  frequently 
requested  the  Board  of  Directors  not  to  dis- 
pose of  his  interest  in  the  copartnership,  or 
break  up  the  same,  but  the  Board  uniformly 
refused  to  take  the  assignment  under  any  such 
terms  or  conditions  ;  and  the  appellant,  Mar- 
quand, was  present  at  all  the  communications 
from  Fitch  to  the  Board  of  Directors,  and 
never  made  any  contradiction,  or  put  forward 
the  articles  as  an  objection.  His  silence, 
under  all  these  operations,  ought  to  preclude 
him  from  questioning  *the  fair  and  [*53O 
natural  effect  of  the  assignment,  as  a  dissolu- 
tion of  the  concern,  so  far  as  Fitch  and  his 
property  are  involved. 

I. accordingly  declared  that  the  partnership 
was  dissolved  upon  the  assignment,  and  that 
an  account  ought  to  be  taken  upon  that  basis. 

On  the  coming  in  of  the  master's  report,  ex- 
ceptions were  taken  to  it. 

The  first  three  exceptions  related  to  the 
value  given  by  him  to  the  capital  stock  of  the 
Company. 

There  was  an  inventory  of  the  stock  taken 
on  Oct.  15,  1814,  at  the  instance  of  the  re- 
spondents, with  a  view  to  a  settlement  between 
the  parties.  It  is  not  absolutely  certain 
whether  the  value  of  the  articles,  as  set  down 
in  the  inventory,  was  intended  to  represent 
their  then  value,  or  the  original  cost.  If  it 
was  intended  to  represent  their  value,  at  that 
time,  there  would  seem  to  be  no  objection,  for 
the  object  of  the  inventory  and  valuation  was 
to  lay  the  foundation  of  a  settlement.  There 
was,  then,  no  depreciation  of  price,  and  no 
immediate  expectation  of  peace.  If,  however, 
the  value  was,  as  the  appellants  allege,  taken 
from  the  original  cost,  that  must  be  a  good 
criterion,  in  the  absence  of  other  proof.  It 
must  be  deemed  to  have  been,  in  the  opinion 
of  the  parties,  a  true  and  correct  rule  of  esti- 
mation, being  the  very  one  they  must  have 
adopted  at  the  purchase,  and  commencement 
of  the  partnership,  in  January,  1814.  Between 
January  and  October,  1814,  there  was  ro  essen- 
tial variation  in  prices,  as  the  state  of  the  coun- 
try, and  of  its  trade,  remained  the  same. 

If  the  proceeds  of  the  stock  would  have 
been  a  better  rule  in  taking  the  account,  yet 
the  appellants  were  unable  to  show,  with  any 
precision  or  certainty,  what  those  proceeds 
were.  The  books  of  the  Company  being  called 
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for,  and  produced  before  the  master,  could 
not  show  it,  as  the  partnership  stock  and  con- 
cerns were  so  blended  with  oilier  transactions 
and  sales,  as  not  to  be  capable  of  discrimina- 
tion. 

•The  respondents  were,  therefore,  compelled 
to  resort  to  the  original  cost,  as  the  best  test  of 
the  value.  No  actual  loss  was  shown,  no 
depreciation,  prior  to  the  year  1815  ;  and  in- 
531*]  deed,  *whether  we  resort  to  the  cost,  or 
to  the  value,  they  will  be  found  to  have  been 
the  same  between  the  commencement  of  the 
partnership,  in  January,  1814,  and  the  inven- 
tory in  October  following,  when  the  appellants 
refused  to  deliver  up  the  share  of  the  prop- 
erty belonging  to  Fitch,  even  though  an  in- 
demnity was  offered  for  any  loss  on  account  of 
expenses. 

The  first  three  exceptions  were,  consequent- 
ly, overruled. 

The  fourth  exception  states,  first;  that  more 
was  allowed  for  capital  brought  in  by  Fitch, 
than  he  actually  advanced.  This  is  a  mistake 
In  point  of  fact.  The  appellants  admit  that 
$6,475  were  brought  in  as  charges,  and  the 
$341,  afterwards  withdrawn,  were  charged  to 
the  respondents. 

It  stated  further,  that  the  capital  was  charge- 
able only  on  the  profits  of  the  business.  But 
this  exception  is  contrary  to  the  articles  of  co- 
partnership, which  declare  that  the  profit  and 
loss,  after  refunding  to  Fitch  $6,000,  to  be 
advanced  by  him,  were  to  be  divided,  &c. 
The  division  of  profit  referred  to  in  the  arti- 
cles, necessarily  implied  a  previous  reimburse- 
ment of  the  capital  employed.  It  is  no  more 
than  the  equitable  and  ordinary  principle  of 
settlement  applied  to  such  cases. 

The  last  exception  related  to  the  charge  of 
interest  :  but  the  allowance  of  interest  on  the 
amount  justly  due,  upon  a  fair  valuation  of 
the  stock  appropriated  by  the  appellants, 
seems  to  be  too  plain  and  ordinary  a  point  to  be 
susceptible  of  doubt. 

The  exceptions  were,  accordingly,  overruled. 

Mr.  T.  A.  Emmet,  for  the  appellants,  con- 
tended that  the  assignment  by  F.  to  the  re- 
spondents, on  April  23,  1814,  did  not  operate 
as  a  dissolution  of  the  copartnership.  Accord- 
ing to  the  6th  article  of  the  contract,  there 
could  be  no  dissolution,  except  by  death,  with- 
out the  concurrence  of  two,  at  least,  of  the 
parties.  The  assignment  being  the  single  act 
of  F.,  if  it  is  to  have  the  effect  of  dissolving 
the  partnership,  is  in  direct  violation  of  his  ex- 
press covenant,  and  must  be  void,  as  regards 
532*]  the  rights  of  the  other  partners.  *This 
is  not  a  case  of  bankruptcy  of  one  partner,  or 
of  an  execution  against  him.  It  was  a  volun- 
tary assignment  to  secure  future  debts  ;  and  it 
was  not  understood  or  intended  by  the  parties 
that  it  should  operate  as  a  dissolution.  This 
case,  then,  is  clearly  distinguishable  from 
those  cases,  in  which  the  property  of  one  of 
the  partners  is  acquired  by  a  third  person,  by 
operation  of  law.  The  respondents  consented 
to  stand  in  the  place  of  F.  as  partners,  and  the 
business  could  be  carried  on  as  well  after  the 
assignment,  as  before.  It  is  true  that  the  ap- 
pellants, M.  and  B.,  might  have  objected  to 
receive  the  respondents  as  partners,  in  the 
place  of  F.,  but  they  did  not ;  and  the  partner- 
ship went  on,  with  the  entire  acquiescence  of 
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the  respondents,  from  April  to  October.  If 
losses  had  accrued  to  the  concern,  during  that 
period,  would  not  the  respondents  have  been 
obliged  to  bear  their  share  of  them  ?  The  as- 
signment was  purely  voluntary,  and  to  secure 
not  only  a  present  debt,  but  future  advances  ; 
if  it  was  obtained  from  F.  with  a  view  to 
destroy  the  copartnership,  it  was  a  fraud  on 
the  appellants  M.  and  B. 

Again  ;  to  give  the  respondents  the  full 
benefit  of  the  assignment,  it  is  not  necessary 
that  the  partnership  should  be  dissolved.  F. 
was  to  have  no  personal  interference  what- 
ever in  the  business.  He  furnished  the  whole 
capital,  and  the  other  two  partners  were  to 
carry  on  the  business,  and  after  refunding  the 
capital  advanced  out  of  the  profits,  the  residue 
was  to  be  divided  between  the  partners.  The 
assignment  was  intended  merely  to  transfer 
to  the  respondents,  the  right  of  F.  to  receive 
the  moneys,  from  time  to  time,  payable  by 
virtue  of  the  articles  of  copartnership",  and  for 
which  the  appellants  have  always  been  ready 
to  account.  Again  ;  the  insolvency  of  F.f 
which  happened  a  month  after  the  assignment, 
cannot  be  said  to  have  dissolved  the  partner- 
ship ;  for,  having  assigned  all  his  interest  to 
the  respondents,  he  had  ceased  to  be  a  partner, 
and  was  a  mere  stranger. 

Next,  as  to  the  exceptions  taken  to  the  mas- 
ter's report.  Here  the  counsel  discussed  the 
exceptions  at  great  length. 

*Mr.  Wells,  contra.  The  assign-  [*533 
ment  from  F.  to  the  respondents,  especially 
when  followed  by  his  insolvency,  worked  a 
dissolution  of  the  partnership  ;  and  if  the  con- 
sent of  M.  and  B.  should  be  thought  neces- 
sary, this  is  fairly  to  be  inferred  from  the  as- 
signment and  the  negotiations  between  them 
and  the  respondents. 

Where  the  partnership  is  general  and  with- 
out limitation  as  to  its  duration,  either  partner 
may  put  an  end*  to  it  when  he  pleases.  But  the 
sixth  article  contains  a  limitation  of  a  peculiar 
kind,  and  the  question  is,  what  is  its  reasonable 
construction.  It  is  not  denied  that  the  death 
or  lunacy  of  one  partner  would  have  put  an 
end  to  the  partnership.  So,  in  case  of  a  bank- 
ruptcy of  one  of  the  partners,  where  a  bank- 
rupt law  exists.  In  all  these  cases,  though 
the  articles  of  copartnership  are  silent  as  to  the 
events,  the  law  provides  for  them.  What  ia 
the  reason  that  the  bankruptcy  of  one  partner 
works  a  dissolution  ?  It  is  because  all  bin 
interest  in  the  concern  is  assigned  to  strangers. 
It  is  the  assignment  which  operates  the  dis- 
solution ;  it  severs  the  unity  of  interest  between 
the  contracting  parties.  (Fox  v.  Hanbury, 
Cowp.,  448  ;  Haguev.  Rollexton,  4  Burr.,  2174.) 
In  the  case  Ex-pnrle  Smith,  5  Ves.,  295,  the 
Attorney  General,  argitendo,  said  that  the  "as- 
signment severed  the  joint  tenancy."  "  From 
the  moment  it  is  executed,  it  has  precisely  the 
same  effect  as  the  voluntary  assignment."  The 
l^ord  Chancellor  said  that  the  adjudication  that 
the  partner  is  a  bankrupt  severed  the  partner- 
ship. In  Smith  v.  Slokes,  1  East,  363-367, 
Lord  Kenyon  said:  "It  was  not  the  act 
of  bankruptcy  alone  that  dissolved  the  joint 
tenancy,  but  the  act  of  bankruptcy  fol- 
lowed up  by  the  commission  and  assign- 
ment. Nothing  passes  to  the  assignees  till 
the  assignment ;  but  when  that  is  executed, 
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they  are  in,  by  legal  relation,  to  the  time  of 
the  act  of  bankurptcy."  The  respondents  are 
trustees  for  all  the  stockholders  of  the  Com- 
pany. Like  the  assignees  of  a  bankrupt,  they 
are  trustees,  not  partners.  It  can  never  be 
tolerated  that  one  of  the  partners,  by  assign- 
ing his  interest,  can  introduce  any  person  he 
pleases  into,  the  partnership.  The  respond 
ents  act  under  a  banking  charter.  Can  they 
lawfully  carry  on  trade,  or  be  concerned  with 
M.  and  B,  as  partners  in  their  business?  If 
534*]  *they  can  become  partners,  then  the 
former  partnership  is  at  an  end,  and  it  is  a 
new  contract  of  copartnership,  without  any 
articlesor  limitation  whatever,  for  the  respond- 
ents are  not  parties  to  the  former  contract :  and 
either  party  may,  then,  put  an  end  to  this  part- 
nership whenever  he  pleases. 

In  principle,  there  can  be  no  difference,  as 
to  its  operation  and  effect,  between  an  assign- 
ment under  a  statute  of  bankruptcy,  and  a 
voluntary  assignment  by  one  of  tlie  partners 
of  all  his  interest  in  the  partnership.  If  the 
doctrine  of  the  respondents'  counsel  was  to 
prevail,  the  creditors  of  one  of  these  part- 
ners could  not  touch  his  interest,  by  an 
execution,  without  the  consent  of  his  copart- 
ners. It  is  true,  if  the  assignment  is  fraudu- 
lent and  collusive,  and  merely  for  the  purpose 
of  breaking  up  the  copartnership,  it  would  be 
void,  and  of  no  effect.  But  a  botia  fide  assign- 
ment must  stand,  though  its  effect,  like  that 
of  an  assignment  under  a  bankrupt  law,  is  to 
dissolve  the  partnership.  Such  is  the  rule  of 
the  civil  law  (Just.  Inst.,  lib.  3,  tit.  26,  sec.  8), 
and  such  is  the  doctrine  of  the  Supreme  Court. 
(Murray  v.  Bogert,  14  Johns.,  318  ;  Ketckum 
v.  Clark,  6  Johns.,  144.)  Indeed,  the  contrary 
doctrine  is  unfounded  in  principle,  and  would 
be  too  dangerous  to  be  tolerated. 

The  counsel  then  examined  the  evidence  in 
the  case,  and  contended  that  it  sufficiently  ap- 
peared that  M.  and  B.  consented  to  the  assign- 
ment and  dissolution,  and  that  the  parties  hav- 
ing acted  advisedly,  could  not  now  set  up  any 
pretense  of  ignorance  or  misapprehension. 

He  then  proceeded  to  discuss  the  exceptions 
to  the  master's  report,  which  he  said  was  cor- 
rect, and  fully  supported  by  the  evidence. 

WOODWOKTH,  J.  The  first  question  to  be 
decided  is,  whether  the  legal  effect  of  the  as- 
signment is  such  as  to  dissolve  the  partnership. 
535*]  *Fitch  may  have  violated  his  engage- 
ment with  his  partners,  by  transferring  his 
interest,  but  we  are  not  called  on  to  express 
any  opinion  on  that  point.  Third  persons 
claim  Fitch's  interest  and  property  in  the  con- 
cern, and  are  entitled  to  receive  it,  if  the  part- 
nership was  at  an  end. 

It  is  well  settled  in  England,  that  an  act  of 
bankruptcy  is  a  dissolution  of  partnership  ; 
this  is  by  reason  of  the  assignment,  which 
severs  the  interest  of  the  bankrupt,  bv  opera- 
tion of  law.  (Cowp.,  448;  4  Burr,,  2174;  5 
Vcs.,  Jr.,  296;  1  East.  163.) 

An  assignment  made  by  the  party  himself, 
under  circumstances  like  the  present,  produces 
the  same  result;  in  both  cases,  they  give  rise 
to  a  state  of  things  altogether  incompatible 
with  the  prosecution  of  a  partnership  concern, 
commenced,  and  previously  conducted,  by 
the  bankrupt  and  his  former  copartners.  It  is 
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perfectly  clear  that  a  new  partner  cannot  be 
admitted  without  consent.  Tins,  ex  vi termini, 
implies  that  even  consent  would  be  nugatory, 
unless  the  assignee  elected  to  become  a  partner; 
where  he  does  not  so  elect,  but  (as  in  the  pres- 
ent case)  insists  on  a  division  of  the  property, 
the  demand,  according  to  acknowledged  prin- 
ciples, cannot  rightfully  be  denied.  That  a 
rule  of  this  kind  will,  in  some  cases,  and  prob- 
ably in  the  present,  bear  hard  on  the  pariners 
opposed  to  a  dissolution,  is  not  to  be  doubted; 
but  its  inconveniences  are  more  than  counter- 
balanced by  the  superior  benefits  arising  from 
its  application. 

There  is  another  insuperable  difficulty  op- 
posed to  a  continuance  of  the  partnership,  and 
that  arises  from  the  character  in  which  the 
respondents  are  placed.  How  can  they  become 
partners  with  Mnrquand  and  Barton?  They  are 
a  corporate  body,  and  act  as  trustees  for  the 
benefit  of  the  stockholders.  The  bank  had  no 
power  to  become  partners  with  the  appellants; 
it  was  not  within  their  corporate  privileges. 
It  will  not  be  pretended  that  in  the  situation 
Fitch  was  placed,  he  had  not  a  right  to  assign 
his  interest,  and  that  it  passed  under  the 
assignment  to  the  respondents.  I  conclude, 
therefore,  that  the  assignment  by  Fitch,  per  se, 
dissolved  the  partnership.  In  the  case  of 
Kelchum  v.  Clark,  6  Johns.,  144,  where  one 
of  the  partners  had  executed  an  assignment 
of  all  his  right  in  the  partnership  property 
*and  debts,  it  is  said  that  "this  act  [*53G 
was,  of  itself,  a  termination  of  the  partner- 
ship;" but  there  being  no  evidence  of  any 
public  notice  of  the  dissolution,  nor  any  spe- 
cial notice  to  the  party  afterwards  dealing 
with  the  firm,  on  that  ground  the  partners 
were  held  liable.  As  between  themselves  the 
point  appeared  to  be  conceded. 

In  my  view,  the  question  must  be  decided 
upon  the  operation  of  the  assignment  itself; 
for,  although  Marquand  was  one  of  the  Di- 
rectors, and  present  at  all  the  communications 
from  Fitch  to  the  Board,  his  consent  cannot 
be  inferred  from  his  silence;  because,  it  mani- 
festly appears,  from  the  acts  and  declarations 
of  Fitch  and  the  Directors,  that  the  actual 
consent  of  two  of  the  partners  was  not,  by 
them,  considered  to  be  necessary;  the  solicita- 
tion of  Fitch  not  to  break  up  the  establish- 
ment, was,  undoubtedly,  founded  on  his  belief, 
that  by  force  of  the  assignment  they  possessed 
the  right,  and  the  refusal  of  the  Directors  is 
evidence  that  they  entertained  the  same  opin- 
ion; but  it  nowhere  appears  that  the  respond- 
ents ever  made  an  attempt  to  obtain  the  actual 
consent  of  the  parties.  Had  this  been  done, 
and  had  Marquand  made  no  objections,  but 
remained  silent,  his  conduct  would  have  af- 
forded grounds  to  infer  his  acquiescence;  but 
while  the  negotiations  were  going  on  between 
Fitch  and  the  respondents,  from  which  it 
appears  they  considered  the  dissolution  as  a 
consequence  of  the  assignment,  Marquand 
was  not  called  on  to  speak;  they  did  not  profess 
to  derive  anything  from  actual  consent,  and 
therefore,  his  silence  shall  not  now  preclude 
him  from  questioning  the  authority  exercised 
by  the  respondents;  neither  does  theanswerof 
Marquand  and  Barton,  to  the  note  of  Greene, 
the  cashier,  indicate  anything  more,  than  that 
they  held  themselves  responsible  to  the  re- 


826 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1820 


gpondents,  for  the  interest  they  acquired  under 
the  assignment  of  Fitch:  nothing  more  was 
then  required  of  them,  and  to  that  they  must 
submit,  however  prejuicial  to  their  individual 
interest. 

From  the  preceding  view  of  this  cause,  I 
am  of  opinion  that  the  decree  dissolving  the 
partnership,  and  for  taking  an  account  upon 
that  basis,  was  correct. 

The  remaining  question  arises  on  the  excep- 
tions taken  to  master's  report.  In  ascertaining 
537*]  the  balance  due  to  *the  respondents, 
the  master  has  taken  the  valuation  contained 
in  the  inventory,  made  by  the  parties  in  Octo- 
ber, 1814,  which,  it  is  understood,  corresponds 
with  the  original  cost  or  value  of  the  partner- 
ship property.  In  the  absence  of  other  proof, 
he  has  adopted  it  as  the  true  value  in  October, 
1814. 

It  will  be  recollected  that  the  claim  of  the 
respondents  was  not,  in  the  first  instance,  to 
demand  payment  of  a  certain  sum  of  money, 
but  to  break  up  the  establishment,  and  re- 
ceive Fitch's  proportion  of  the  property  and 
effects. 

David  I.  Greene  testified  that  he  called  on 
the  appellants  for  this  purpose;  that  the  inven- 
tory was  made  to  ascertain  the  amount,  with  a 
view  to  an  arrangement,  and  that  he  "offered 
to  the  appellants,  to  take  the  whole  concern, 
and  release  them  from  all  claim  on  account  of 
Fitch's  advances,  and  to  indemnify  the  appel- 
lants against  the  debts  of  the  concern."  This 
offer  was  made  in  order  to  protect  the  appel- 
lants against  loss,  in  consequence  of  fixtures, 
and  some  bad  purchases.  The  proposition 
was  declined  by  the  appellants.  They,  con- 
sequently, became  liable  to  pay  the  cash  value 
in  October,  1814,  which  it  seems  they  preferred 
to  the  delivery  of  the  property.  The  depre- 
ciation, in  consequence  of  peace,  cannot  affect 
the  question,  because  that  happened  several 
mouths  after  the  demand  and  refusal.  Neither 
are  the  appellants  entitled  to  a  deduction,  on 
the  ground  that,  had  the  articles  been  sold  at 
public  sale,  a  loss  of  thirty  per  cent,  would 
have  'ensued.  The  respondents  cannot,  in 
justice,  be  bound  by  this  test,  neither  can  the 
appellants  rightfully  demand  it.  The  respond- 
ents, in  the  first  instance,  merely  claimed  the 
delivery  of  the  goods;  if  their  request  had 
been  complied  with,  the  question  of  value 
could  not  have  arisen;  but  the  appellants, 
objecting  to  this,  cannot  be  permitted  to  say, 
we  will  retain  the  property,  and  if  perchance 
we  are  made  liable,  the  measure  of  damages 
shall  not  be  according  to  the  value  of  each 
article,  but  be  governed  by  a  calculation  of 
loss,  which  is  always  consequent  upon  a  sale 
at  auction,  of  the  remnants  of  a  stock  in  trade. 
The  appellants,  having  refused  to  deliver  the 
goods,  cannot  make  a  forced  sale  the  measure 
of  damages,  but  must  answer  to  the  respond- 
ents according  to  the  value  in  the  ordinary 
538*]  course  of  business.  *The  true  value, 
then,  in  October,  1814,  must  be  the  criterion. 
It  was  competent  for  the  appellants  to  show 
that  the  invoice  price  was  too  high,  and  could 
they  have  succeeded  in  that,  they  might  claim 
a  deduction;  but  having  failed  to  do  so,  the 
question  now  is,  whether  the  master  was  not 
justified  in  adopting  the  prices  set  forth  in  the 
inventory,  which  had  been  taken  by  the  par- 
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ties.  Not  a  year  had  elapsed  since  the  part- 
nership commenced,  and  the  war  continued; 
and  there  could  be  no  well  founded  calculation 
when  it  would  terminate,  so  as  to  produce  a 
depression  of  value.  On  the  whole,  I  am  of 
opinion  that  the  principles  on  which  the  mas- 
ter made  his  report  were  correct,  and  that  the 
decree  of  His  Honor,  the  Chancellor,  ought  to 
be  affirmed.  , 

This  being  the  unanimous  opinion  of  the 
court,  it  was  thereupon  ordered,  adjudged  and 
decreed  that  the  decree  of  the  Court  of  Chan- 
cery be  affirmed;  and  that  the  appeal  be  dis- 
missed; and  that  the  appellants  pay  to  the  res- 
pondents for  their  costs,  in  defending 
this  appeal;  and  that  the  record  be  remitted, 
&c. 

Decree  of  affirmance. 

Criticised— 34  How.  Pr.,  34. 

Cited  in— 8  Wend.,  444:  Hoffm.,  531;  64  N.  Y.,  208; 
76  N.  Y.,  350;  4  Hun,  505;  11  Rarb.,  380;  38  Barb.. 
578;  57  Barb.,  145;  8  W.  Dig.,  363.  559. 


JACOB  RHINELANDER,  Appellant, 

v. 

JOHN  BARROW,  THOMAS  BUCKLEY 
AND  SAMUEL  M.  HOPKINS,  Assignee* 
of  EDMUND  PRIOR,  a  Bankrupt,  Respond- 
ents. 

Bond — Assignment  of,  as  Collateral  Security  for 
Debt — Offer  of  Obligor  to  Pay  Creditor  in 
Land — Refusal  to  Accept — Insolvency  of  Debt- 
or and  of  Obligor— Effect  of  Refusal  of  Cred- 
itor to  Accept  Payment  in  Land. 

P.  being  indebted  to  R.  in  February,  1799,  deliv- 
ered to  him  the  bond  of  B.  as  collateral  security 
for  the  debt.  The  obligor,  in  1802,  offered,  as  the 
only  means  in  his  power,  to  pay  R.  the  amount  of 
the  bond  in  land,  at  a  certain  price,  or  at  a  fair  val- 
uation, which  he  i-efused  to  accept,  though  P.  ex- 
pressed his  readiness  to  accept  the  offer,  and  one  of 
his  assignees  (P.  having  become  a  bankrupt),  offered 
to  indemnify  R.  for  any  loss  that  might  arise  on  a 
fair  sale  of  the  land,  if  he  would  accept  of  B.'s  offer. 
B.  became  insolvent,  so  that  the  amount  of  the 
bond  was  lost.  Held  that  R.,  by  his  refusal  to  ac- 
cept the  offer  of  payment  in  land  made  by  B.,  did 
not,  under  the  circumstances  of  the  case,  render 
himself  liable  for  the  amount  of  the  bond  to  P.  or 
his  assignees. 

Citations— Gas.  temp.  Talbot,  37  ;  2  Atk.,  119 ;  1 
Johns.  Ch..  555. 

A  PPEAL  from  the  Court  of  Chancery.    The 

-O-  pleadings  and  proofs  in  the  court  were 
voluminous.  The  facts  material  to  be  stated 
will  be  found  in  the  opinion  of  this  court, 
*and  in  the  report  of  the  case  in  the  [*o3S> 
court,  below.  (See  S.  C.,  1  Johns.  Ch.,  550- 
560,  and  3  Johns.  Ch.,  614-687.) 

Mr.  T.  A.  Emmet  for  the  appellant. 

Messrs.  Hoffman  and  Boyd  for  the  respond- 
ents. 

YATES,  J.  The  respondents  filed  their  bill 
as  assignees  of  Edmund  Prior,  a  bankrupt, 
who,  it  appears,  while  a  merchant,  in  embar- 
rassed circumstances,  borrowed  at  different 
times  of  the  appellant,  then  his  confidential 
clerk,  several  sums  of  money,  and  gave  vari- 
ous bonds  and  securities  for  such  loans.  The 
court  below  ordered  the  bonds,  obligations 
and  settlements  to  be  set  aside,  and  all  ac- 
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counts  between  Nov.  27,  1790.  the  time  of  the 
commencement  or  their  dealings,  and  July  4, 
1801,  to  be  opened,  not  only  on  the  ground  of 
usury,  but  also  for  mistakes  and  omissions, 
and  for  undue  advantage  taken  of  the  neces- 
sities of  the  principal  ;  and  referred  the  whole 
to  a  master,  who  was  directed  to  allow  "rests," 
in  stating  the  account,  at  the  period  of  liqui- 
dation between  the  parties  ;  that  the  interest 
then  due  should  be  considered  as  principal, 
and  that  the  appellant  should  be  charged  with 
the  amount  of  all  the  securities  assigned  to 
him  which  had  been  paid,  or  which  he  had 
refused  to  deliver  to  his  principal  for  collec- 
tion, or  which  had  been  lost  by  his  negligence, 
default,  or  want  of  diligence  in  collecting 
them,  with  interest. 

The  unusual  security  taken  at  different 
times,  various  in  kind  and  enormous  in 
1  amount,  according  to  the  debt  from  time  to 
time  due  and  owing  to  the  appellant ;  the 
charges  made,  not  covered  by  the  calculation 
of  simple  interest,  but  resort  had  to  compound 
interest  to  support  them,  and  other  apparent 
deficiencies,  show  conclusively  that  the  acts 
of  the  appellant  appeared  oppressive,  and 
called  for  a  strict  investigation.  The  Chancel- 
lor, therefore,  correctly  ordered  the  special 
reference  to  the  master  as  before  stated. 
Numerous  cases  go  to  show  that  accounts 
have  frequently  been  ordered  to  be  opened 
after  a  longer  period  than  the  present ;  where, 
as  in  this  case,  it  appeared  that  undue  advan- 
tages had  been  taken  of  the  peculiar  situation 
54O*]  of  the  party.  In  *Bosanquet  v.  Dash- 
wood,  Gas.  temp.  Talbot.  37,  usurious  agree- 
ments were  made  and  repeated  from  1710  to 
1724.  The  accounts  were  ordered  to  be 
opened,  and  the  demands  reduced  to  money 
really  lent.  So,  in  Vernon  v.  Vawdry,  2  AJk.. 
119,  the  whole  account  was  opened  after  a 
period  of  twenty-three  years.  The  same  prin- 
ciples govern  the  decision  in  a  number  of 
other  cases  cited  by  the  respondents'  counsel, 
in  the  argument  of  this  cause  in  the  court 
below.  (I  Johns.  Ch.,  555.) 

The  accounts,  then,  having  been  properly 
ordered  to  be  opened,  and  referred  to  a  mas- 
ter, it  appears,  that  on  the  coming  in  of  the 
master's  report,  six  exceptions  were  taken  to 
it  by  the  appellant  ;  after  hearing  of  the  par- 
ties on  those  exceptions,  the  Chancellor  allowed 
the  first,  modified  the  fifth,  and  disallowed  the 
remaining  four.  This  decree,  together  with 
the  one  made  Sept.  29,  1815,  are  the  subjects 
of  the  appeal  now  before  this  court.  The  sec- 
ond exception  is,  that  the  master  ought  not  to 
have  reported  that  he  had  ascertained  that  the 
appellant  took  from  the  said  Edmund  Prior, 
before  his  bankruptcy,  without  permission, 
certain  securities  for  the  payment  of  money. 

The  bill  states  that  the  appellant,  while  he 
had  possession  of  the  valuable  papers  of  Prior, 
without  the  knowledge  or  consent  of  Prior, 
took  several  notes  and  obligations,  sealed  and 
unsealed,  belonging  to  Prior,  whieh  were 
never  assigned  or  delivered  to  the  appellant; 
and  among  other  things,  prays  that  the  appel- 
lant may  be  charged  with  the  amount  of  all 
notes,  bonds  and  obligations  wrongfully  taken 
or  detained  by  the  appellant,  and  of  all  those 
assigned  to  him  which,  from  his  negligence  or 
default,  became  precarious. 
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It  does  then  appear,  that  the  relief  sought 
with  regard  to  those  securities,  is  not,  as  urged 
by  the  appellant's  counsel,  on  the  sole  ground 
of  the  debts  having  become  precarious  from 
the  negligence  or  default  of  the  appellant.  It 
is  also  grounded  on  the  liability  of  the  appel- 
lant to  be  charged  with  the  amount  of  those 
notes,  occasioned  by  his  wrongful  act  in  tak- 
ing them,  without  the  knowledge  or  consent 
of  Prior  ;  and  the  directions  in  the  decretal 
order,  referring  it  to  the  *master,  [*541 
required  him  to  make  the  charges  according  to 
the  prayer  of  the  bill.  The  master,  therefore, 
correctly  reported  that  he  had  ascertained  the 
fact  that  the  appellant  had  takeu  securities 
belonging  to  Prior  without  his  permission. 

It  is  alleged,  in  the  fourth  exception,  that 
the  master  ought  not  to  have  reported  as  he 
did  with  regard  to  the  balance  of  $190,  due  on 
Sept.  16,  1796.  on  Seaman  and  Avery's  note ; 
and  in  the  sixth  exception,  as  to  $81.44,  the 
amount  of  David  Bamum's  note.  It  cannot 
be  questioned  that  those  two  notes  were  unas- 
signed  and  unindorsed  when  taken  out  of 
Prior's  possession  by  the  appellant,  because  he 
expressly  admits  it  in  his  answer.  The  cor- 
rectness of  the  Chancellor's  decision  in  disal- 
lowing those  exceptions,  must  consequently 
depend  on  the  truth  of  the  alleged  facts,  that 
those  notes  were  taken  without  Prior's  knowl- 
edge or  permission,  and  that  the  payers  were 
solvent  on  July  4,  1801. 

The  testimony  authorizes  the  conclusion 
that  the  notes  were  taken  as  alleged  in  the  bill, 
notwithstanding  the  denial  of  it  by  the  appel- 
lant in  his  answer.  Edmund  Prior,  to  whom 
those  notes  at  that  time  belonged,  testifies  that 
they  were  taken  from  his  possession  without 
his  knowledge  or  consent ;  and  when  he 
missed  them  in  March,  1801,  the  appellant 
refused  to  give  him  an  account  of  them.  That 
a  number  of  notes  were  taken  out  of  the  desk 
of  Prior,  and  that  Jthe  appellant  refused  to 
give  a  list  of  those  securities,  are  facts 
strengthened  by  the  testimony  of  William 
Prior  :  and  as  to  the  demand  and  refusal,  that 
is  fully  confirmed  by  Robert  Bowne.  This 
alone  would  be  sufficient  to  show  the  nature 
of  the  transaction  ;  but  in  addition  to  those 
facts,  taking  into  view  the  improbability  that 
such  permission  should  have  been  given,  from 
the  circumstances  that  neither  of  the  notes  in 
question  was  indorsed  or  assigned  ;  that  no 
account  had  been  kept  of  them,  which  must 
have  been  known  to  the  appellant  when  he 
refused  to  give  information  to  Prior,  by  furn- 
ishing him  with  a  list  of  them,  must  be  suffi- 
cient, in  opposition  to  the  answer,  to  establish 
the  fact  that  the  notes  were  taken  without 
the  previous  knowledge  or  consent  of  Prior. 

*By  the  eighteenth  article  of  the  [*542 
first  agreement  between  the  parties,  it  is  stated 
that  the  appellant  is  not  liable  to  pay  the 
amount  of  any  of  the  securities  mentioned  in 
the  answer,  the  payer  of  which  was  insolvent 
on  July  4,  1801  ;  the  appellant,  however,  is  to 
account  for  any  sums  of  money  he  may  have 
received  as  dividends  upon  the  estate  of  such 
insolvent  payer. 

The  testimony  shows,  conclusively,  that 
David  Barnum's  note  is  not  excluded  by  this 
article  in  the  first  agreement,  as  his  solvency 
after  July  4,  1801,  cannot  be  questioned  ;  and 
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it  is  equally  clear  that  the  appellant  ought  to 
be  charged  with  the  amount  of  thi^  note. 

Prior  and  Barnum  both  stale  that  in  the 
autumn  of  1801,  Barnum  called  upon  Prior  to 
pay  off  his  note;  and  finding  that  Prior  had  it 
not  in  his  possession,  Barnum  refused  to  pay 
it.  The  wrongful  taking  of  this  note,  there- 
fore, out  of  Prior's  possession  by  the  appellant, 
caused  the  non-payment,  and  consequently  the 
loss  of  the  debt,  and  that  was  sufficient  to 
render  him  liable.  The  statement  in  his 
answer,  that  in  1801  he  made  a  personal 
demand  upon  Barnum,  who  refused  to  pay, 
on  account  of  notice  from  Prior  not  to  do 
it.  cannot  be  relied  on,  because  Barnum,  upon 
his  examination,  confirms  what  Prior  says, 
and  contradicts  the  appellant's  statement.  He 
says  I  hat  he  remembers  the  offer  to  pay  Prior, 
and  his  refusal,  on  finding  the  note  could  not 
be  produced ;  but  he  has  no  recollection  that 
the  appellant  had  applied  to  him  personally 
for  payment,  or  that  Prior  ever  forbade  him 
not  to  pay  the  note  to  the  holder. 

The  appellant  had  misconducted  himself, 
and  the  assignees  were  not  obliged  to  accept 
the  tender  of  the  note  made  to  them  in  April. 
1803.  Admitting  that  Barnum  was  then  solv- 
ent, they  had  a  right  to  look  to  the  appellant 
for  the  debt ;  and  I  can  see  no  reason  why  he 
should  not  be  charged  with  the  whole  amount 
of  principal  and  interest  due  on  the  notes. 

The  note  of  Seaman  and  Avery  is  also  not 
indorsed  nor  assigned ;  and  the  appellant 
states  that  Richard  Seaman,  one  of  the  payers, 
died  insolvent  before  it  came  into  his  hands  ; 
and  that  Elijah  Avery,  the  other  payer,  also 
died  insolvent,  shortly  after  the  note  came  into 
54:Jvj  his  hands;  that  he  cannot  *state  the 
particular  times  when  the  unindorsed  or  unas- 
sigued  notes  were  takrn  by  him  ;  but  that  the 
whole  of  them  came  into  his  possession  be- 
tween the  date  of  the  third  assignment,  which 
is  stated  to  be  Feb.  4,  1799,  and  June  10.  1801. 
Elijah  Avery  must  have  died  before  Sept.  9, 
1803  ;  because  on  that  day  administration  was 
granted  on  his  estate.  The  appellant  admits 
the  note  to  have  been  in  his  hands  before  June 
10,  1801,  and  from  the  testimony  it  is  evident 
that  Avery  was  solvent  at  that  time,  and  re- 
mained so  until  his  decease  ;  for  by  the  pro- 
ceedings of  the  Probate  Court  of  the  district 
of  Rutland,  in  the  State  of  Vt.,  it  appears,  that 
on  a  settlement  of  his  estate,  there  remained 
nearly  $900  for  his  children,  after  paying  all 
the  expenses  to  the  guardian  for  adjusting  and 
managing  the  estate.  Amasa  Pauie  wrote, 
according  to  the  information  he  had  obtained 
as  late  as  October,  1804,  which  he  no  doubt 
believed  to  be  true,  that  Elijah  Avery  died 
insolvent,  and  that  nothing  could  be  obtained 
from  the  estate.  It  might  have  been  so  re- 
ported at  the  time ;  the  fact,  however,  is  other- 
wise. Avery  was  solvent  on  July  4,  1801 ;  so 
that  this  note  is  not  excluded  by  the  eighteenth 
article  of  the  first  agreement,  and  the  appel- 
lant is  liable  for  the  amount,  on  the  principles 
before  stated  with  regard  to  Barnum's  note. 

The  fifth  exception  is,  that  the  appellant  is 
charged  as  of  Dec.  18,  1798.  with  $6.114,  as 
and  for  the  balance  due  on  Samuel  Beman's 
bond,  assigned  to  him  by  Prior,  and  which 
bore  date  April  11,  1795.  This  balance  was 
modified  by  the  court  below,  and  reduced  to 
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the  sum  of  $5,352,  as  of  Sept.  1,  1802.  The 
above  mentioned  bond  of  Samuel  Beman  was 
for  £3,055,  and  had  been  assigned  to  the 
appellant  on  Feb.  4,  1799,  as  a  collateral  secu- 
rity of  the  debt  due  from  Prior  to  him.  It  is 
urged  that  he  is  chargeable  with  the  amount  of 
the  balance  due  on  it,  for  improperly  refusing 
to  accept  of  offers  made  to  him  of  lands  in 
payment  of  this  bond,  whereby  the  debt  be- 
came wholly  lost 

It  appears  that  in  June,  1802,  Beman,  by 
his  agent  Melancthon  Wheeler,  made  an  offer 
to  the  appellant  of  a  tract  of  land  containing 
one  thousand  three  hundred  thirty-eight  acres, 
lying  in  the  town  of  Hampton  *in  the  [*544 
County  of  Washington  ;  which,  in  Beman's 
opinion,  was  worth  $4  per  acre,  and  also  of  a 
tract  of  eight  hundred  acres,  lying  in  Clinton 
or  Essex,  at  the  valuation  of  men,  to  pay  and 
satisfy  this  demand  ;  and  that  Wheeler,  at  the 
same  time,  told  him  that  Beman  declared  him- 
self unable  to  pay  the  demand,  unless  the 
appellant  would  receive  payment  in  lands. 
Wheeler  says  he  does  not  know  what  title 
Beman  had  to  the  lands,  nor  does  he  recollect 
that  he  ever  conversed  with  Prior,  or  any  of 
his  assignees,  in  relation  to  the  offer  of  lands 
to  the  appellant.  That  the  appellant  declared 
he  could  not  accept  the  proposal  .since  he  held 
the  debt  as  a  security  for  a  demand  he  had 
against  Prior.  Wheeler  further  states  that 
John  Williams  held  a  judgment,  by  assign- 
ment from  one  Mitchell,  against  Beman,  and 
that  he  heard  Williams  declare  he  would 
release  those  lands  from  the  effect  of  his  judg- 
ment, for  the  purpose  of  relieving  Beman,  pro- 
vided his  creditors  would  accept  them  in  pay- 
ment of  their  demands.  This  differs,  in  a  ma- 
terial point,  from  Prior's  statement.  He  does 
not  say  that  Williams  offered  to  release  on  that 
condition,  but  that  Williams  applied  person- 
ally, in  behalf  of  Beman,  to  him,  and  wished 
to  settle  the  bo'nd  by  giving  a  certain  portion 
of  Bemau's  land,  on  which  he  had  a  prior 
judgment  in  satisfaction  of  the  debt,  and 
offered  to  release  the  land  from  the  judgment ; 
that  he  (Prior)  consented  to  it,  but  the  appel- 
lant refused,  and  with  the  assent  of  one  of  the 
assignees,  he  offered  that  the  assignees,  accord- 
ing to  the  best  of  his  (Prior's)  recollection, 
should  indemnify  him  against  any  loss,  upon 
a  fair  sale  of  the  land  ;  but  the  appellant  would 
not  consent.  Beman  also  states  that  in  the 
spring  of  1802  he  wrote  to  the  appellant,  and 
offered  him  about  $3,000  worth  of  land,  and 
$2.000  in  obligations ;  or  if  he  would  wait  for 
his  pay  ten  years,  he  would  pay  the  whole  of 
the  bond,  which  proposition  the  appellant  also 
refused  to  accede  to. 

There  can  be  no  doubt  that  those  offers  were 
made ;  but  I  cannot  discover  the  grounds 
upon  which  the  appellant  is  to  be  made  liable 
for  the  balance  due  on  this  bond  ;  his  refusal 
to  take  the  lands  in  payment,  or  to  accept 
either  of  the  propositions  made  to  him,  could 
not  create  such  liability.  The  bond  was 
assigned  to  him  as  collateral  *security  ;  [*/>4ft 
and  it  cannot  be  questioned  that  his  debt,  at 
the  time  those  proposals  were  made,  far  ex- 
ceeded any  amount  those  lands  could  be  fairly 
appraised  at.  And  although  he  might  have 
had  other  securities  for  what  was  due  him,  yet 
he  had  a  right  to  prefer  either  of  them,  and 
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insist  on  payment  according  to  the  condition 
of  the  bond  ;  and  as  Prior  and  the  assignees 
both  had  notice  of  the  offer,  they  might  have 
paid  him  the  amount  due  on  it,  and  have 
taken  the  Ian  Is,  if  his  refusal  endangered  the 
debt.  The  offer  of  one  of  the  assignees,  and 
according  to  the  best  of  Prior's  recollection, 
made  in  behalf  of  the  rest,  to  indemnify  him, 
did  not  m  ike  it  obligatory  on  his  part  to  com 
ply  with  Beman's  proposal. 

I  have  thus  placed  the  question  with  regard 
to  Rliinelander's  conduct  on  the  broad  ground 
of  legal  right  in  him  to  do  as  he  did.  But  it  is 
extremely  questionable  whether,  in  the  exer- 
cise of  reasonable  discretion,  his  conduct,  in 
this  instance,  ought  to  be  viewed  as  perverse 
and  unconscientious.  It  must  be  recollected 
that  Beman  was  much  embarrassed  in  his 
affairs,  and  that  there  were  several  judgments 
against  him  at  the  time,  and  that  some  of 
them  were  not  wholly  satisfied.  That  after  the 
bond  was  given,  and  before  he  assigned  it  to 
the  appellant,  Prior  himself  had  included  the 
amount  in  a  judgment  bond  he  took  from 
Beman,  of  which  it  seems  he  was  not  unwill- 
ing advantage  should  be  taken,  as  appears  by 
his  letter  of  March  29.  180i,  to  Beman,  after 
Beman  had  been  sued  on  the  original  bond. 
He  states  that  he  thinks  B.  may  availinsrly 
plead  the  bond  and  judgment  taken  by  P.  ; 
that  it  being  of  higher  authority,  he  supposed 
it  would  furnish  B.  with  a  sufficient  plea  to 
place  him  in  security  respecting  it. 

This  shows  that  all  the  parties  concerned 
did  not  consider  the  appellants  as  having  the 
absolute  control  of  the  Beman  debt.  It  would 
have  been  resorted  to  as  a  shield  to  protect 
Beman  at  law.  The  letter  from  Zebulon  R. 
Shepherd  to  William  N.  Dykman,  admitted  as 
evidence  by  the  consent  of  both  parties,  shows 
that  Beman  contemplated  to  make  use  of  it  in 
his  defense.  Shepherd  says  he  knows  that  a 
suit  was  brought  against  Beman,  in  the  name 
of  Prior,  which  Beman  supposed  to  be  bot- 
tomed on  a  bond  assigned  to  Rhinelander,  and 
54<i*J  that  a  statement  was  shown  to  him  *in 
the  handwriting  of  Prior,  proving  that  the 
bond  had  been  merged  in  a  judgment  to  him, 
as  trustee  from  himself  and  other  creditors  ; 
that  Beman  designed,  in  the  outset,  to  defend, 
on  the  ground  that  the  judgment  extinguished 
the  bond  ;  but  soon  after  concluded  to  be  pros- 
ecuted by  his  friend,  John  Williams,  as  a 
bankrupt. 

From  the  whole  of  this,  it  is  evident  that  the 
appellant  was  justified  in  not  assenting  to  the 
arrangement  proposed  ;  and  the  correct  course 
would  have  been  for  the  assignees,  who  must 
have  known  the  true  situation  of  the  debt,  to 
have  paid  him  the  amount  of  the  bond,  and 
thus  take  the  risk  of  the  compromise  upon 
themselves.  This  they  did  not  think  proper 
to  do,  and  it  would  be  unjust  that  the  appel- 
lant should  now  be  held  responsible  for  the 
balance  due  on  it. 

In  addition  to  what  has  been  shown,  there 
is  another  view  of  the  case,  from  which  it  is 
clear  that  the  appellant  ought  not  to  be  deemed 
liable.  It  seems  to  me  that  the  facts  disclosed 
warrant  the  inference  that  Beman  was  in- 
solvent on  July  4,  1801  ;  and  if  so,  it  brings 
the  debt  within  the  agreement  of  the  counsel 
already  mentioned,  by  which  it  is  stipulated 
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that  the  appellant  shall  not  be  liable  to  pay  the 
amount  of  any  of  the  securities  mentioned  in 
the  answer  (of  which  Beman's  bond  is  one), 
the  payer  of  which  was  insolvent  on  that  day. 

Zadoch  Wheeler,  one  of  the  firm  of  Scott, 
Beman  &  Wheeler,  testifies  that  he  was  ac- 
quainted with  the  affairs  of  Samuel  Beman 
on  July  4,  1801,  and  he  then  thought,  and  still 
verily  believes,  that  he  was  then  insolvent. 
Peter  P.  French  testifies  that  he  was  well 
acquainted  with  Samuel  Beman  at  that  time, 
and  was  a  near  neighbor  to  him,  and  had 
frequently,  as  well  before  that  day,  as  often 
after,  heard  him  converse  about  his  circum- 
stances and  affairs  ;  and  from  those  conversa- 
tions,^ well  as  from  general  report,  he  under- 
stood, and  was  informed,  that  Beman  was 
insolvent  on  that  day,  and  for  a  considerable 
length  of  time  before;  which  information  he 
then  believed  and  still  believes  to  be  true. 
That  he  was  informed  by  Pliny  Adams,  since 
deceased,  the  sole  assignee  of  Beman,  that  he 
never  realized  anything  from  his  estate. 
Beman  himself  declares  that  the  persons  com- 
posing *the  firm  of  Scott,  Beman  &  [*547 
Wheeler  were  insolvent  on  July  4,  1801  ;  but 
exonerating  him  from  any  liability  to  pay  the 
debts  of  the  firm,  he  should  consider  himself 
to  have  been  able,  if  his  creditors  would  have 
received  his  property  at  a  fair  valuation,  to 
pay  all  his  just  debts  on  that  day,  and  thus  far 
considered  himself  solvent ;  but  that  he  was 
not,  at  that  time,  able  to  pay  all  his  just  debts, 
including  those  of  Scott,  Beman  &  Wheeler  ; 
and  that  after  the  sale  of  his  land  upon  execu- 
tion, on  the  judgment  in  favor  of  Williams, 
he  had  no  lands  remaining,  except  the  equity 
of  redemption  as  to  the  lands  in  Vermont. 

It  appears  to  me,  that  the  testimony  is  con- 
clusive to  show  that  Samuel  Beman  was 
insolvent  on  .July  4,  1801,  and  I  can  discover 
no  solid  reason,  why  this  is  not  a  case  within 
the  meaning  of  the  stipulation  entered  into 
by  the  parties.  Admitting  that  the  provision 
in  the  agreement  was  intended  to  meet  a  charge 
of  negligence,  and  to  afford  a  test  of  the  abso- 
lute inability  of  the  parties  to  pay,  at  a  given 
time,  the  refusal  to  accede  to  the  offer  of  pay- 
ments in  lands  from  a  person  in  the  embar- 
rassed situation  of  Beman,  could  not  render 
the  agreement  inoperative.  The  appellant,  in 
the  exercise  of  sound  discretion,  refused  to 
accept  of  the  offer,  and  was  not  called  upon  to 
object  to  the  title,  although  the  case  shows  that 
it  must  bave  been  extremely  questionable;  and 
that  alone  would  authorize  a  rejection  ;  so 
that,  in  fact,  the  refusal  of  it  was  a  sufficient 
objection  to  the  title. 

Upon  the  whole,  my  opinion  is,  that  the 
appellant  ought  not  to  be  charged  with  any 
part  of  the  balance  due  on  Samuel  Beman's 
bond,  dated  April  11.  1795,  assigned  to  him  by 
Edmund  Prior,  on  Feb.  4,  1799.  That,  conse- 
quently, the  decree  of  His  Honor,  the  Chan- 
cellar,  ought  to  be  reversed,  as  far  as  it  relates 
to  that  bond  ;  that  the  cause  be  remanded,  so 
that  the  decrees  and  decretal  orders  in  the 
court  below  may  be  modified,  and  carried  into 
effect  accordingly. 

This  being  the  unanimous  opinion  of  the 
court,  it  was  thereupon  ordered,  adjudged  and 
decreed  that  the  decretal  *order  of  [*5<t8 
His  Honor,  the  Chancellor,  made  in  this  cause, 
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be  in  all  things  affirmed,  except  so  far  as 
relates  to  the  fifth  exception  taken  to  the 
master's  report  in  this  cause,  on  the  part  of  the 
appellant,  and  which  relates  to  the  balance  due 
on  the  bond  of  Samuel  Beman,  mentioned  in 
the  pleadings  and  proofs  in  this  cause  ;  and  it 
is  further  ordered,  adjudged  and  decreed  that 
the  said  fifth  exception  "be  allowed  as  well 
taken;  and  that  the  decretal  order  of  the  Court 
of  Chancery,  so  far  as  the  same  orders  and 
directs  the  debt  due  by  the  said  Samuel  Beman, 
or  any  part  thereof,  to  be  charged  to  the  ap- 
pellant, and  to  be  allowed  to  the  respondent, 
in  taking  the  account  in  the  cause,  be  reversed; 
and  that  in  stating  the  account  between  the 
parties  in  this  cause,  the  appellant  is  not  to  be 
charged  with  the  debt  or  bond  of  the  said 
Samuel  Beman,  or  with  any  part  thereof  ;  and 
that  the  record  and  proceedings  be  remitted, 
&c. 
Cited  in-30N.Y..  202. 


JOHN  D.  JAQUES  AND  ROBERT  JAQUES, 
Appellants, 

v. 

THE  TRUSTEES  OF  THE  METHODIST 
EPISCOPAL  CHURCH  IN  NEW  YORK, 
ET  AL.,  Respondents. 

Appeal  from  Final  Decree— Effect  on  Prior 
Orders  and  Decrees — Trial  Decree  Defined — 
Feme  Covert,  in  Court  of  Equity  Regarded  as 
Feme  Sole,  with  Respect  to  Separate  Estate — 
Her  Power  of  Disposition — Agreement  by  her, 
Affecting  Separate  Estate  is  Binding — May 
Grant  to  Husband — Deed  of  Marriage  Settle- 
ment— Delivery  of. 

An  appeal  from  a  final  decree  in  a  cause  opens  for 
the  consideration  of  this  court,  all  prior  or  inter- 
locutory orders  or  decrees,  in  any  way  connected 
with  the  merits  of  the  final  decree. 

A  final  decree  is  that  which  is  made  when  all  the 
material  facts  in  a  cause  have  been  ascertained,  so 
as  to  enable  the  Court  of  Chancery  to  understand 
and  decide  on  the  merits  of  the  case. 

A  feme  covert,  with  respect  to  her  separate  estate, 
is  to  be  regarded,  in  a  court  of  equity,  as  a  feme  sole, 
and  may  dispose  of  her  property,  without  the  con- 
sent of  concurrence  of  her  truste'e,  unless  she  is 
specially  restrained  by  the  instrument  under  which 
she  acquires  her  separate  estate. 

And  though  a  particular  mode  of  disposition  be 
specifically  pointed  out  in  the  instrument,  or  deed 
of  settlement,  it  will  not  preclude  her  adopting  any 
other  mode  of  disposition,  unless  there  are  nega- 
tive words  restraining  her  power  of  disposition, 
except  in  the  very  mode  so  pointed  out. 

Therefore,  if  she  enters  into  any  agreement, 
clearly  indicating  her  intention  to  affect  by  it  her 
separate  property,  a  court  of  equity,  if  there  be  no 
fraud,  or  unfair  advantage  taken  of  her,  will  apply 
her  separate  property  to  satisfy  such  engagement. 
And  she  may  give  it  to  her  husband  as  well  as  any 
other  person,  if  her  disposition  of  it  be  free,  and  not 
the  result  of  flattery,  or  force,  or  improper  treat- 
ment. As  where  the  wife  agreed  to  defray  the 
expenses  of  the  family  establishment,  the  husband 
is  not  only  not  accountable  for  the  moneys  received 
by  him  of  his  wife,  an«l  expended  for  that  purpose, 
but  is  to  be  allowed  for  all  advances  by  him  for 
that  object,  and  for  the  necessary  repairs  of  her 
estate. 

Where  a  deed  of  marriage  settlement  was  duly 
executed  by  the  parties,  and  laid  on  the  table,  and 
the  wife,  as  cestui  que  tritsl,  took  it  up  and  kept  in 
her  possession  until  her  death,  it  was  held,  under 


NOTE  .—As  to  what  constitutes  a  final  order,  decree, 
or  jut'gment  from  which  an  appeal  will  lie,  see  Gib- 
bons v.  Ogden,  6  Wheat.,  448,  note,  Law.  ed. 
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the  circumstances,  to  be  a  good  and  valid  delivery 
of  the  deed. 

Citations— 12  Johns.,  500.  508 :  4  Br.  Ch.,  483 ;  3  Ves., 
Jr.,  437;  4  Ves.,  Jr..  129;  5  Ves.,  Jr.,  692;  11  Ves., 
Jr.,  209  ;  1  Ves.,  163.  517 :  3  Br.  Ch.,  3tO,  346  :  3  Br.  Ch. 
C.,  8:  1  Ves.,  Jr.,  46:  9  Ves.,  Jr  ,  520;  3  Dessaus.  Eq., 
427 ;  1  T.  R.,  5:8  T.  R.,  545 :  7  East,  583  ;  3  Eq.  Rep; 
S.  C.,  447 ;  2  P.  Wins..  82.  144  :  4  Bro.,  326,  383 ;  2  Ves., 


8  Ves..  164;  9  Ves.,  369,  497  :  1  Johns.  Ch.,  65,  77,  450, 
459;  2  Johns.  Ch.,  543;  3  Johns.  Ch.,  77,  120. 

A  PPEAL  from  the  Court  of  Chancery.  The 
IJL  bill  filed  by  the  respondents,  on  March  10, 
1813,  against  *the  appellantsand  Henry  [*549 
Cruger,  was  for  an  account  of  the  real  and 
personal  estate  of  Mary  Jaques,  deceased,  late 
the  wife  of  the  appellant  John  D.  Jaques,  and 
who  was  formerly  the  wife  of  William  Alex- 
ander, deceased.  It  stated  that  Mary  Jaques, 
at  the  time  of  her  intermarriage  with  the 
defendant,  J.  D.  Jaques  was  seised  and  pos- 
sessed of  a  large  real  and  personal  estate, 
particularly  mentioned  in  the  bill;  that  in  con- 
templation of  the  marriage  about  to  take  place 
between  her  and  J.  D.  Jaques,  a  deed  of 
marriage  settlement  was  made  and  entered 
into,  between  Mary,  of  the  first  part,  John  D. 
Jaques,  of  the  second  part,  and  H.  Cruger,  of 
the  third  part,  dated  Sept.  25,  1805,  by  which 
the  said  Mary  conveyed  all  her  estate,  real  and 
personal,  to  the  defendant,  Cruger,  to  the  use 
of  the  said  Mary, until  the  marriage  should  take 
place,  and  from  and  after  the  marriage  to  the 
use  of  such  persons,  and  for  such  estates,  as  she, 
with  the  concurrence  of  her  intended  husband, 
should,  by  deed,  attested  by  two  witnesses,  or 
by  her  last  will  and  testament,  limit  and 
appoint  ;  and  until  such  appointment,  to  the 
use  of  H.  Cruger  and  his  heirs,  during  the  life 
of  the  said  Mary,  to  enable  her  to  take  the 
profits  thereof,  free  from  the  control  of  her 
husband,  and  at  her  absolute  disposal ;  that 
immediately  a.fter  the  execution  of  the  deed, 
the  marriage  took  place  between  the  parties. 
The  bill  alleged  that,  after  the  intermarriage, 
J.  D.  Jaques,  during  the  lifetime  of  his  wife, 
by  artful  contrivances,  possessed  himself  of  her 
personal  estate,  and  of  the  rents  and  profits  of 
her  real  estate,  and  applied  the  same  to  his 
own  use,  changing  the  securities  for  money, 
and  taking  new  securities  in  his  own  name  ; 
and  appropriated  the  money  belonging  to  his 
wife,  in  purchasing  real  estate,  the  titles  to 
which  he  took  in  his  own  name,  and  claimed 
them  as  his  own  ;  that,  among  the  securities 
so  held  by  the  said  Mary,  was  a  bond  of  one 
Heyl,  for  a  large  sum,  and  a  mortgage  of  two 
leasehold,  and  one  freehold  estate ;  which 
securities  J.  D.  Jaques.  having  got  into  his 
possession,  proceeded,  in  his  own  name,  and 
procured  a  decree  for  the  sale  of  the  mortgaged 
premises  ;  that  he  sold  one  of  the  leasehold 
estates  to  a  third  person  for  $1,980,  and  pur- 
chased in  the  other  $1,510,  and  conveyed  it 
to  his  brother,  *Robert  Jaques,  the  f*55O 
defendant ;  and  that  he  also  purchased  in  the 
freehold  estate,  and  took  a  deed  in  his  own 
name  ;  which  two  last  estates  the  plaintiffs 
claimed  as  part  of  the  estate  of  Mary  Jaques, 
having  been  paid  for  out  of  her  personal 
estate ;  and  that,  before  the  sale  of  the  mort- 
gaged premises,  the  defendant,  J.  D.  Jaques, 
received  the  rents  and  profits. 
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That  Mary  Jaques,  intending  to  execute  the 
power  reserved  to  her  by  the  deed  of  settle- 
ment, did.  with  the  concurrence  of  her 
husband,  by  deed,  dated  Sept,  12,  1812,  convey 
all  her  real  estate  to  the  defendant.  Robert 
Jaques,  in  fee,  upon  trust;  that,  after  her 
decease,  he  should  sell  the  same,  and  out  of  the 
proceeds,  after  paying  the  expenses,  should 
dispose  of  the  surplus,  as  follows,  to  wit :  one 
third  to  the  Trustees  of  the  Methodist  Episcopal 
Church  ;  one  third  to  the  children  of  Thomas 
Brown  and  his  wife,  in  equal  shares  ;  and  the 
remaining  third  to  the  defendant,  J.  D.  Jaques. 
That  after  the  execution  of  that  deed,  Mary 
Jaques,  on  Sept.  25,  1812,  made  her  last  will 
and  testament,  by  which  she  gave  several 
specific  legacies  to  the  plaintiffs,  to  the  children 
of  Thomas  Brown  and  his  wife,  to  Jane 
Brown  and  others  ;  and  all  the  residue  of  her 
estate  she  gave,  the  one  third  thereof  to  the 
plaintiffs,  the  Trustees  of  the  Methodist  Episco- 
pal Church;  one  third  thereof  to  the  plaintiffs, 
the  children  of  the  said  Thomas  Brown  and 
wife  ;  and  one  third  to  the  defendant,  J.  D. 
Jaques;  and  appointed  Paul  Hicks  and  Thomas 
Brown,  plaintiffs,  and  John  D.  Jaques,  defend- 
ant, executors  of  her  will.  That  after  the  will 
was  duly  proved,  and  the  specific  legacies 
paid  and  delivered,  the  plaintiffs,  Hicks  and 
Brown,  executors,  applied  to  J.  D.  Jaques,  the 
.co  executor,  who  had  the  custody  of  the 
papers,  securities  and  personal  effects  of  the 
testatrix,  to  exhibit  the  same  to  them,  in  order 
that  an  inventory  might  be  duly  made;  but  the 
defendant,  J.  D.  Jaques,  refused  to  do  so, 
unless  the  plainliffs  would  first  agree  to  pay 
him  a  demand  of  about  $12.000,  which  he  said 
he  had  paid  for  maintaining  the  said  Mary 
Jaques,  her  horses,  and  carriages,  &c. 

The  bill  set  forth  the  particulars  of  the  resid- 
uary personal  estate  of  the  testatrix,  as  far  as 
5«">  1  *J  it  had  come  to  the  knowledge  *of  the 
plaintiffs  ;  and  prayed  an  account  of  the  same, 
and  a  discovery  of  what  moneys,  or  securities 
for  money,  belonging  to  Mary  Jaques  at  the 
time  of  her  marriage,  had  come  to  the  hands 
of  the  defendant,  J.  D.  Jaques,  and  how  he 
had  disposed  of  the  same  ;  and  also  of  the 
rents  and  profits  of  the  real  estate  received  by 
him  ;  and  that  the  title  deeds  might  be  brought 
into  court :  that  he  might  be  compelled  tosur 
render  the  trust  of  the  real  estate,  or  give 
security  for  the  due  performance  thereof  ;  that 
a  receiver  of  the  estates  may  be  appointed,  and 
the  defendants  enjoined  from  disposing  of  any 
part  thereof  ;  and  for  general  relief,  &c. 

The  defendants,  in  their  answers,  admitted 
that  Mary  Jaques,  before,  and  at  the  time  of 
her  intermarriage  with  J.  D.  Jaques,  was 
seised  of  certain  real  estates,  which  they  men 
tioned  ;  and  was  possessed  of  personal  prop- 
erty, consisting  of  slaves,  household  furniture, 
horses,  carriages, moneys,  securities  for  money, 
&c.,  amounting  to  about  $22.000.  That  the 
deed  of  settlement,  of  Sept.  25,  1805,  was 
signed  and  sealed,  but  that  it  was  never  deliv- 
ered, and  therefore  they  denied  its  validity. 
They  admitted  the  mortgage  of  Heyl,  and  n 
judgment  against  him  for  $2,772  ;  and  that 
the  mortgage  and  judgment  were  put  into  the 
hands  of  J.  D.  Jaques,  by  Mary  Jaques.  to 
collect ;  and  that  he  was  let  into  the  receipt  of 
the  rents  and  profits  of  the  mortgaged  prem 
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ises  ;  that  J.  D.  Jaques  stated  and  settled  an 
acount  with  Heyl,  the  balance  of  which,  on 
July  1,  iSOb,  was  $8,026.97.  The  defendants 
also  admitted  the  sale  of  the  mortgaged  prem- 
ises, and  the  purchase  and  conveyances,  as 
stated  in  the  bill,  setting  forth  the  particulars 
of  the  transaction  ;  that  Robert  Jaques  had 
notice,  at  the  time  J.  D.  Jaques  conveyed  to 
him  the  leasehold  lot  in  Murray  Street,  of  the 
manner  in  which  J.  D.  Jaques  obtained  the 
title  to  the  leasehold  premises  under  the  mort- 
gage ;  and  that  the  lease  of  the  lot  in  Murray 
Street  was  renewed,  in  1812.  for  forty-two 
years,  and  assigned  to  Robert  Jaques ;  and 
that  the  mortgaged  premises  purchased  in  by 
J.  D.  Jaques.  at  the  master's  sale,  were  paid 
for  by  deducting  so  much  from  the  sum 
reporied  due  by  the  master;  and  that  J.  D. 
*Jaques  informed  Mary,  his  wife,  that  [*552 
he  had  received  the  said  money  from  Heyl,  or 
property  equivalent,  wilh  which  she  appeared 
satisfied.  That  J.  D.  Jaques  never  paid,  or 
accounted  to  her  for  the  money  or  property  so 
received  and  obtained  by  him.  The  defend- 
ant, J.  D.  Jaques,  admitted  that  he  received 
$803.71,  for  rents  and  profits  of  the  mortgaged 
premises,  before  the  sale,  which  he  had  not 
paid  over.  That  his  marriage  was  kept  secret 
eleven  months  after  it  took  place,  during  which 
time  his  wife  transacted  her  business  by  her 
former  name,  Mary  Alexander ;  and  he  set 
forth  further,  the  particulars  of  his  account  of 
expenses  for  maintaining  her,  her  horses,  &c., 
during  her  life,  and  for  family  expanses,  &c. 
The  cause  was  brought  to  a  hearing  on  the 
pleadings  and  proofs;  and  on  June  27,  1815, 
the  Chancellor  made  a  decretal  order,  settling 
the  principles  on  which  an  account  was  to  be 
taken,  and  an  order  of  reference  was  made  to 
a  master  to  take  and  state  the  account,  accord- 
ing to  the  directions  thereingiven.  The  order 
or  decree  was  as  follows  : 

"  That  the  deed  in  the  pleadings  mentioned, 
bearing  date  Sept.  25,  1805,  made  by  and 
between  Mary,  late  wife  of  John  D.  Jaques,  of 
the  first  part,  the  said  John  D.  Jaques,  of  the 
second  part,  and'  Henry  Cruger,  of  the  third 
part,  was  duly  executed,  and  is  a  valid  instru- 
ment in  law,  for  the  uses  and  purposes  therein 
mentioned  ;  and  under  and  by  virtue  of  which 
deed,  the  estates  real  and  personal  of  the  said 
Mary  were  secured  to  her  sole  and  separate 
use,  according  to  the  tenor  of  the  said  deed  ; 
and  the  real  and  personal  estates  of  right 
belong,  and  are  distributable  according  to  the 
last  will  and  testament  of  the  said  Mary, late  the 
wife  of  the  said  John  D.  Jaques,  made  under 
the  power  in  the  aforesaid  deed  for  that  pur- 
pose contained,  and  according  to  the  deed  in 
the  plea'linirs  also  mentioned,  made  by  the 
said  John  IX  Jaques,  and  the  said  Mary,  lately 
his  wife,  of  the  (me  part,  and  the  said  Robert 
Jaques,  of  the  other  part,  bearing  date  Sept. 
12.  1812.  And  it  was  further  decreed  that  the 
freehold  estate,  situate  adjoining  Warren 
Street,  in  I  he  City  of  New  York,  mentioned  in 
the  pleadings  in  this  cause,  the  title  to  which 
stands  in  the  name  of  the  *said  John  [*«">«">3 
D.  Jaques.  whirh  title  he  acquired  from  a 
master  in  chancery,  in  consequence  of  a  sale 
thereof,  under  a  decretal  ordrr  of  this  court, 
and  also  the  leasehold  estate,  situate  adjoining 
I  Murray  Street,  in  the  City  of  N.  Y.,  likewise 
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mentioned  in  the  pleadings  in  this  cause,  the 
title*  to  which  stands  in  the  name  of  the 
defendant,  Robert  Jaques,  and  which  title  he 
acquired  from  the  said  John  D.  Jaques,  by 
assignment,  as  in  the  pleadings  mentioned 
respectively,  of  right  belong  to  the  said  Mary, 
late  the  wife  of  the  said  John  D.  Jaques,  and 
constitute  part  of  her  estate,  secured  to  her 
separate  use,  by  the  said  deed  of  Sept.  25.  1805; 
and  the  said  lasVmentioued  estates  respectively 
of  right  belong,  and  are  distributable,  accord- 
ing to  the  aforesaid  deed,  to  the  said  Robert 
Jaques,  of  Sept.  12,  1812,  and  the  last  will  and 
testament  of  the  said  Mary.  And  for  the  pur- 
pose of  such  distribution  of  the  aforesaid 
estates  respectively  among  the  complainants, 
the  Trustees  of  the  Methodist  Episcopal 
Church  in  the  City  of  N.  Y.,  and  the  complain- 
ants Hannah  Maria  Brown,  Mary  Alexander 
Brown,  Evelina  Truxton Brown.  John  Conway 
Brown  and  Washington  Brown,  the  infants, 
and  the  deiendant  John  D.  Jaques,  according 
to  their  respective  rights,  under  the  said  deed 
to  the  said  Robert  Jaques,  of  Sept.  12,  1812,  and 
the  said  last  wi'l  and  testament  of  the  said 
Mary,  late  the  wife  or  the  said  John  D  Jaques. 
This  court  doth  further  order,  adjudge  and 
decree  that  the  said  premises  in  the  pleadings 
mentioned,  situate  at  the  corner  of  Broadway 
and  Reed  Street,  and  the  premises  in  the  plead- 
ings mentioned,  situated  adjoining  Broadway 
and  Crosby  Street ;  and  also  the  freehold 
estate,  situate  adjoining  Warren  Street,  the 
title  whereof  stands  in  the  name  of  the  said 
John  D.  Jaques  ;  also  the  said  leasehold  estate, 
situate  adjoining  Murray  Street,  standing  in 
the  name  of  the  said  Robert  Jaques,  be  sold  at 
public  auction,  under  the  direction  of  a  mas- 
ter in  chancery,  he  giving  at  least  six  weeks 
previous  notice  of  the  time  and  place  of  such 
sale,  in  one  or  more  of  the  public  newspapers 
printed  in  the  City  of  N.  Y.  ;  that  all  proper 
parties  join  in  competent  deeds  and  convey- 
554:*]  ances  to  the  purchasers  *thereof,  and 
that  he  deposit  the  moneys  arising  from  such 
sales  with  the  assistant  register,  to  abide  the 
further  order  of  the  court  relating  thereto. 
And  it  is  further  ordered,  adjudged  and 
decreed  that  the  said  John  D.  Jaques  shall 
account  with  the  complainants  for  the  rents 
and  profits  of  the  said  real  estates  respectively, 
that  is  to  say,  for  the  said  real  estate  situate  at 
the  corner  of  Broadway  and  Reed  Street,  from 
the  decease  of  the  said  Mary,  his  late  wife ; 
and  for  the  said  real  estate  adjoining  Broad- 
wny  and  Crosby  Street,  from  the  time  of  the 
intermarriage  between  the  said  John  D. 
Jaques,  and  the  said  Mary,  his  late  wife  ;  and 
for  the  said  real  estate  adjoining  Warren 
Street,  from  March  1,  1810,  the  time  when  he 
took  a  title  to  the  same  from  a  master  in  chan- 
cery, as  mentioned  in  the  pleadings  in  this 
cause  ;  and  that  the  said  John  D.  Jaques  and 
Robert  Jaques  shall  likewise  respectively 
account  for  the  rents  and  profits  of  the  said 
leasehold  estate,  situate  adjoining  Murray 
Street,  standing  in  the  name  of  the  defendant, 
Robert  Jaques,  from  the  day  last  mentioned, 
according  to  the  time  they  shall  respectively 
have  been  in  possession,  or  the  receipt  of  the 
rents  thereof  ;  in  taking  which  account  of 
rents  and  profits,  the  said  John  D.  Jaques  and 
Robert  Jaques,  respectively,  shall  be  charged 
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with  what  they  have  received,  or  ought  to 
have  been  received  by  them  respectively,  or 
may  have  been  lost  by  reason  of  misconduct, 
or  willful  default  in  relation  thereto  ;  and  that 
in  relation  to  the  said  freehold  and  leasehold 
estates,  adjoining  Warren  Street  and  Murray 
Street,  in  taking  the  accounts  of  the  rents  and 
profits  thereof,  the  master  shall  make  just 
allowances  to  the  said  John  D.  Jaques  and 
Robert  Jaques,  respectively,  for  all  improve- 
ments by  them  made  thereon,  which  are  of  a 
nature  to  be  permanently  useful,  or  increase 
the  value  thereof.  And  it  is  further  ordered, 
adjudged  and  decreed  that  the  defendant, 
John  D.  Jaques,  shall  account  with  the  com- 
plainants for  all  the  personal  estate  of  the  said 
Mary,  his  late  wife,  which  belonged  to  her  at 
the  time  of  their  intermarriage,  and  which  haa 
come  to  his  hands  since  the  said  marriage  ;  and 
that  in  taking  the  said  account  of  the  personal 
estate,  the  said  John  D.  Jaques  shall  only  be 
charged  with ' the  principal  sums  of  money  he 
may  have  received,  *and  interest  from  [*555 
her  decease,  and  not  with  sums  received  as 
interest,  or  dividends  arising  from  the  said 
Mary's  personal  estate  during  her  life  ;  and  the 
said  John  D.  Jaques  shall,  on  taking  this 
account,  have  all  just  allowances  for  any  sums 
expended  out  of  the  said  principal  moneys,  and 
rents  and  profits,  in  improvements  of,  and  for 
repairs  and  taxes  on  the  real  estates  of  the  said 
Mary,  which  she  had  at  the  time  of  the  inter- 
marriage between  her  and  the  said  John  D. 
Jaques,  or  otherwise  expended  for  her  in  the 
purchase  of  any  goods  and  chattels  by  her 
special  direction  in  each  particular  case,  and 
apparently  for  her  benefit ;  but  that  the  said 
John  D.  Jaques  shall  not  have  any  allowance 
for  expenditures  in  the  maintenance  of  the  said 
Mary,  her  family,  or  equipage,  during  the 
time  she  was  the  wife  of  the  said  John  D. 
Jaques.  And,  it  is  further  ordered,  adjudged 
and  decreed  that  it  be  referred  to  a  master  in 
chancery,  to  take  the  accounts  as  before 
directed,  and  to  report  thereon  to  the  court 
with  all  convenient  speed;  and  that  the  master 
have  power  to  examine  each  or  either  party 
upon  interrogatories,  or  otherwise,  under  oath, 
and  to  compel  the  production  of  all  books  and 
papers  by  either  party,  which  may  be  neces 
sary  in  taking  the  accounts:  and  that  the  ques- 
tion of  costs;  and  all  further  directions,  be 
reserved  till  the  coining  in  of  the  master's 
report." 

It  being,  afterwards,  discovered  that  some 
of  the  property  advertised  for  sale  by  the 
master,  pursuant  to  the  decretal  order  above 
mentioned,  had  been  mortgaged,  further  direc- 
tions were  given  to  the  master,  by  an  order  of 
Oct.  5,  1815.  In  pursuance  of  'these  orders, 
the  master  (P.  Ball)  proceeded  in  taking  the 
accounts,  and  continued  until  March,  1816, 
when  he  died,  without  having  completed 
them.  On  Apr.  29,  1816,  an  order  was  made, 
by  consent,  directing  the  proceedings  to  be 
continued  before  another  master,  to  perfect 
the  conveyances,  <Src.,  and  to  complete  the  ac- 
count ;  pursuant  to  this  order,  the  master  (F. 
Arden),  on  Apr.  10,  1817,  made  his  report,  to 
which  the  respondent  took  exceptions,  and  on 
the  rehearing  as  to  the  exceptions,  presented 
a  petition,  on  which  the  Chancellor,  on  Sept. 
29,  1817,  made  an  order,  giving  directions  as 
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to  the  disposition  of  some  of  the  property,  in 
55(1*]  *tu.e  hands  of  the  assistant  register, 
and  the  master.  The  exceptions  to  the  master's 
report  were  eighteen  in  number  ;  the  CJuincel- 
lor,  after  argument,  made  a  decree,  Nov.  12, 
1817,  in  which  some  of  the  exceptions  were 
allowed,  and  the  others  disallowed  (3  Johns. 
Ch. ,  77-120);  and  the  report  was  ordered  to 
be  recommitted  to  the  master,  for  the  pur- 
pose of  being  amended  in  conformity  to  the 
decretal  order  so  made.  On  Jan.  16, 1818,  the 
master  made  his  report,  pursuant  to  the  said 
decretal  order.  By  this  report,  there  was 
found  due  from  the  appellant,  John  D.  Jaques, 
individually,  to  the  respondents,  on  Apr.  10, 
1817,  $4.493.47,  besides  the  sum  of  $1,745.19 
due  J.  D.  J.  and  R.  J.,  according  to  the  mas- 
ter's former  report,  not  excepted  to  in  that 
respect  On  June  15, 1818,  the  cause  came  on 
to  be  heard  on  the  master's  report  and  further 
report,  and  the  equity  reserved,  and  the  ques- 
tion of  costs  ;  and  the  Chancellor,  on  the  same 
day,  made  his  final  decree,  by  which  the 
aforesaid  sums,  amounting  to  $6,238.66,  with 
interest  thereon,  from  Apr.  10,  1817,  were  di- 
rected to  be  paid  to  the  respondents,  together 
with  their  shares  of  other  moneys  which  had 
arisen  from  the  rents  of  property  adjoining 
Broadway  and  Crosby  Streets,  in  the  City  of 
N.  Y.,  and  the  sale  of  some  of  the  personal 
estate  of  Mary  Jaques,  and  some  of  her  out- 
standing debts  which  had  been  collected  and 
paid  into  court  pending  the  suit ;  and  further, 
that  the  appellant,  J.  D.  J.,  should  pay  the 
costs  of  the  suit.  From  this  decree  the  appel- 
lants appealed  to  this  court.  The  respond- 
ents also  filed  a  cross  appeal.  The  counsel  for 
the  appellants  moved  to  bring  on  the  hearing 
of  the  appeal,  when 

Mr.  8.  Jones,  Jr.,  for  the  respondents,  ob- 
jected to  the  appellants  being  heard  in  the 
cause,  as  it  appeared,  from  their  record,  that 
they  intended  to  bring  in  review  all  the  several 
interlocutory  orders  and  decrees  made  in  the 
progress  of  the  cause,  and  more  than  fifteen 
days  before  the  appeal  was  filed,  and  to  which 
the  respondents  had  objected  in  their  answer 
to  the  appellants'  petition  of  appeal.  The 
Statute  concerning  this  court  (1  N.  R.  L.,  132, 
557*]  sec.  9)  declares  *that  all  appeals  from 
the  Court  of  Chancery,  except  those  from 
final  decrees,  and  all  appeals  from  the  Court 
of  Probates,  shall  be  made  within  fifteen  days 
after  making  the  sentence,  judgment,  decree 
or  order  appealed  from  ;  and  that  appeals 
from  final  decrees  shall  be  made  within  five 
years,  &c.  The  question  is,  what  is  a  final 
decree  in  a  cause,  within  the  meaning  of  the 
statute.  There  can  be  but  one  final  decree, 
and  is  not  that  the  last  decree  made  in  the 
cause  ?  If  the  principle  on  which  the  appel- 
lants proceed  is  to  prevail,  then  every  inter- 
locutory order  made  in  a  cause  may  be  ap- 
pealed from,  withiu  five  years  after  the  final 
or  last  decree  is  pronounced,  although  the 
statute  has  limited  appeals  from  interlocutory 
orders  to  fifteen  days.  Great  inconvenience 
and  delay  must  result  from  such  a  construc- 
tion of  the  statute.  A  decree  to  account,  for 
example,  is  an  interlocutory,  not  a  final  de- 
cree. (2  Madd.  Ch.,  347;  2  Atk.,  385.)  If 
the  manner  in  which  the  account  is  directed 
to  be  taken  be  improper  or  erroneous,  this 
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court  cannot  correct  it.  According  to  the  rule 
of  the  English  chancery,  there  must  be  a  final 
decree  on  the  report  to  make  it  equal  to  a 
judgment.  (2  Madd.  Ch.,  355,356;  10  Ves., 
39-41  ;  Travis  v.  Waters,  12  Johns.,  500-510  ; 
3  Bro.  C.  C.,  643,  n;  5  Bro.  P.  C.,  395.)  In 
the  present  case  there  was  an  order  of  refer- 
ence ;  a  report  by  the  master  ;  exceptions  to 
that  report  by  both  parties,  some  of  which 
were  allowed,  and  others  overruled  ;  a  new 
reference  to  the  master  ;  an  amended  report  ; 
an  order  confirming  the  report,  reserving  the 
equity ;  and  finally,  the  cause  was  heard  on 
June  15,  1818,  on  the  equity  reserved,  and  the 
costs,  and  a  final  decree  made  ;  and  an  appeal 
filed  several  months  thereafter.  The  order  of 
Apr.  29,  18l6,  was  made  by  consent ;  an  ap- 
peal cannot,  therefore,  be  made  from  it.  (7 
Bro.  P.  C.,  235;  Colles  P.  C.,  287  ;  7  Vin. 
Abr.,  398,  pi.  13;  2  Eq.  Cas.  Abr.,  488;  3 
Dow'sP.  C.,  133.) 

Messrs.  T.  A.  Emmet  and  C.  Baldwin,  con- 
tra. The  decretal  order  of  June  27,  1815, 
established  the  rights  of  the  parties,  and  set- 
tled every  principle  in  the  cause,  except  the 
question  of  costs.  The  appellants  have  acted 
on  that  belief,  *and  the  last  decree  [*558 
does  not  affect  them,  except  as  to  the  costs. 
The  order  of  decree  which  determines  the 
merits,  or  principles  of  the  cause,  must  be  the 
final  decree.  There  may  be,  in  this  respect, 
several  final  decrees  in  a  cause,  as  where 
there  are  distinct  matters  submitted  to  the 
Chancellor,  his  decree  settling  each  matter  is 
a  final  decree.  A  contrary  doctrine  would 
abridge  the  right  of  appeal.  An  appeal  from 
a  final  decree  authorizes  an  examination  into 
all  previous  interlocutory  orders  which  affect 
the  merits  of  that  decree.  In  Le  Onen  v.  Gov- 
erneur,  1  Johns.  Cas.,  498,  Radcliff,  ,/.,  says, 
that  "by  an  appeal  from  any  interlocutory 
or  final  decree,  all  the  proceedings  in  the 
cause  anterior  to  the  decree  are  necessary 
to  be  presented  to  this  court,  and  proper  for 
its  determination.  It  may  frequently  become 
indispensable  to  reverse,  alter  or  modify  the 
previous  proceedings,  in  order  to  make  them 
consistent  with  the  decree  to  be  here  pro- 
nounced ;  all  antecedent  matter  is,  therefore, 
necessarily  before  the  court,  and  subject  to  its 
control."  (l)e  Labigarre  v.  Bush,  2  Johns., 
490.)  In  Travis  v.  Waters,  the  decree  made 
on  the  master's  report  was  considered  the  final 
decree,  though  the  cause  was  afterwards 
heard  on  the  question  of  costs.  (1  Harris  Ch. 
Pr..  8th  ed.,  420 ;  Gilb.  Eq.,  151  ;  Select  Cas. 
in  Ch.,  24;  2  Eq.  Abr.,  81;  2  Johns.  Cas., 
438.) 

Mr.  Hanson,  in  reply,  observed  that  this 
was  a  question  of  great  importance  as  regarded 
the  administration  of  justice.  He  traced  the 
history  of  the  right  of  appeal  in  England,  and 
cited  Smith  v.  Clay,  Amb.,  645,  and  6  Bro.  P. 
C.,  395.  This  court,  in  Travis  v.  Waters,  12 
Johns.,  508,  settled  what  was  a  final  decree 
within  the  meaning  of  the  statute.  A  decree 
is  final  when  it  settles  the  rights  of  the  parties 
upon  the  whole  merits.  An  order  of  decree 
that  does  not  affect  the  merits  of  the  contro- 
versy between  the  parties,  ought  not  to  be  the 
subject  of  appeal.  If  the  period  of  fifteen 
days,  limited  by  the  Act,  is  too  short,  it  is  for 
the  Legislature  to  enlarge  it.  The  sense  of 
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the  Legislature  as  to  what  is  a  final  decree,  is 
evident  from  the  directions  given  in  the  6th 
section  of  the  Act  Relative  to  the  Court  of 
Chancery.  (1  N.  H.  L.,  488.)  The  decree 
55J>*]  need  not  be  enrolled,  but  is  *to  be  an- 
nexed by  the  register  to  the  pleadings,  and 
other  proceedings  in  the  cause,  with  the  re- 
ports and  decretal  orders  made  therein,  &c. 

SPENCKR,  Ch.  J.  The  final  decree  in  this 
cause  was  pronounced  June  15,  1818.  After 
the  decree  of  June  27,  1815,  facts  were  to  be 
ascertained,  and  the  master  made  a  further 
report  in  Jan.,  181tf,  and  this  was  necessary 
before  a  final  decree  could  be  made.  In  Tra- 
vis v.  Water*,  12  Johns.,  500-508,  this  court 
considered  a  decree  as  final,  which  was  made 
when  all  the  material  facts  in  a  cause  had 
been  ascertained,  so  as  to  enable  the  court  to 
understand  and  decide  upon  the  merits.  An 
appeal  from  a  final  decree  opens  for  considera- 
tion all  prior  or  interlocutory  orders  or  decrees 
any  way  connected  with  the  merits  of  the 
final  decree.  All  these  prior  orders  were 
open  to  be  reviewed,  modified  or  altered  by 
the  Chancellor,  until  he  pronounced  his  final 
decree  in  the  cause.  Accordingly,  the  decretal 
order  of  June,  1815,  was  modified  by  that  of 
October.  1815.  The  final  decree  of  June,  1818, 
is  incorporated  with  the  prior  interlocutory 
decrees ;  and  the  observations  of  Mr.  Justice 
Kadcliff,  in  the  case  of  Le  Onenv.  Govenetir, 
which  have  been  cited,  are  correct.  There 
are  some  interlocutory  orders  that  must  be 
appealed  from  in  fifteen  days  ;  such  as  an 
order  for  an  issue.  It  is  not  necessary,  and 
may  be  improper,  to  particularize  all  the  cases 
in  which  an  order  is  so  strictly  interlocutory, 
that  it  must  be  appealed  from  within  that 
time.  I  see  no  danger  of  the  abuse,  or  the 
mischievous  consequences  which,  it  is  appre- 
hended, are  to  flow  from  this  construction  of 
the  right  of  appeal.  I  am  of  opinion,  there- 
fore, that  the  objection  ought  to  be  overruled. 

The  rest  of  the  judges  concurred,  and  by 
the  unanimous  opinion  of  the  court,  the  ap- 
pellant was  allowed  to  proceed. 

THE  CHANCELLOR  I  hen  assigned  the  reasons 
for  his  decree,  which  were  the  same  as  those 
contained  in  the  report  of  the  case,  except  as 
to  some  of  the  exceptions  to  the  master's 
report  as  to  matters  of  mere  fact,  which  he 
r>OO*i  stated.  *(See  S.  C.,  1  Johns.  Cli.,  65, 
77,  450,  459;  2  Johns.  Ch.,  543;  3  Johns. 
Ch.,  77,  1^0.) 

The  cause  was  argued  by  Messrs.  T.  A.  Em- 
met and  0.  Baldwin  for  the  appellants,  and  by 
Mew*.  Ilnrison  and  S.  Jones.  Jr.,  for  the  re- 
spondents. 

For  the  appellants,  it  was  contended: 
1.  That  the  deed  of  trust  was  not  actually 
delivered,  and  was,  therefore,  not  operative. 
The  fact  of  non-delivery  being  proved,  there 
can  be  no  presumptive  delivery. 
^  2.  That  if  the  management  by  Mary  laques, 
or  by  her  authority,  of  the  real  and  personal 
estates  mentioned  in  the  deed  of  trust,  and 
the  acquiescence  of  J.  D.  J.,  her  husband, 
were  deemed  sufficient  ground  to  presume  an 
effectual  delivery  of  the  instrument,  such  pre- 
sumption could  only  be  derived  from  parol 
testimony  of  the  acts  and  declarations  of  the 
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parties  to  the  deed,  and  which  would  equally 
support  the  contemporaneous  agreement,  in 
relation  to  family  expenses,  and  which  was 
equally  acted  upon  by  them.  The  agreement 
relative  to  Mrs.  Jaques  maintaining  the  family 
establishment  out  of  her  own  estate,  was  made 
previous  to  the  marriage,  and  the  marriage 
was  a  sufficient  consideration  to  support  it  ; 
and  it  was  not  only  thereby  in  part  executed, 
but  carried  into  complete  effect  during  the 
life  of  Mrs.  Jaques.  This  agreement  is  not 
inconsistent  with  the  deed  of  settlement,  the 
object  of  which  was  to  secure  to  her  the  power 
of  disposing  of  her  own  property  as  she 
pleased. 

3.  The  settled  doctrine  of  the  English  law 
is,  that  where  property  is  thus  settled  to  the 
separate  use  of  a  feme  covert,  she  has  an  unlim- 
iled  power  over  it,  and  may  dispose  of  it,  to 
all  intents  and  purposes,  as  if  she  were  nfeme 
sole,  unless  restrained  by  some  particular  pro- 
vision in  the  deed  of  settlement.  Courts  do  not 
look  to  the  letter  only,  but  to  the  spirit  and 
intent  of  the  instrument,  which  is  const  rued  in 
the  most  liberal  manner,  as  to  the  relation  sub- 
sisting between  husband  and  wife. 

This  court  will  feel  itself  bound  by  a  series 
of  decisions  in  England,  anterior  to  1776;  and 
now,  when  the  question  is,  for  the  first  time, 
brought  before  them,  will  adopt  that  rule  of 
law  which  will  place  married  *women,[*4>6l 
for  their  best  security,  in  the  hearts  and  affec- 
tions of  their  husbands,  rather  than  under  the 
cold  and  unfeeling  protection  of  a  trustee. 

By  the  common  law,  after  marriage,  the 
personal  property  of  the  wife  belongs  abso- 
lutely to  the  husband,  and  he,  also,  becomes 
entitled  to  the  rents  and  profits  of  her  real 
estate.  It  would  have  been  well  if  this  princi- 
ple had  never  been  departed  from  ;  for  why, 
when  a  wife  has  surrendered  herself  to  the 
arms  of  her  husband,  and  they  are  united  in 
their  affections,  should  their  interests  be  sep- 
arated V 

The  English  Court  of  Chancery,  deriving 
much  of  its  principles  and  practice  from  the 
civil  law,  first  opened  the  way  to  the  rules  of 
that  code,  in  relation  to  the  property  of  mar- 
ried women.  In  that  justly  celebrated* code,  the 
property  of  married  women  is  of  two  kinds : 
1.  Her  dowry,  in  which  the  husband  enjoys 
the  revenue  of  the  property  during  the  inter- 
marriage, but  the  ownership  and  disposal  of 
the  capital  belongs  to  the  wife.  2.  Her  par- 
aphernal  property,  the  revenues  of  which  are 
her  own,  and  she  may  dispose  of  them,  and  of 
the  principal  itself,  without  the  authority  of 
her  husband.  (1  Domat.  C.  L.,  161,  171,  liv.  1, 
tit.  9,  sees.  1-4.)  When  the  Court  of  Chancery, 
in  England,  sanctioned  and  upheld  the  notion 
of  a  separate  estate  in  the  wife,  and  allowed 
this  ante-nuptial  contract,  the  natural  inference 
is,  that  it  adopted  the  whole  of  the  law,  as  it 
stood  in  that  well  known  code,  and  in  the 
codes  of  every  state  in  Europe  which  had 
adopted  that  system  ;  that  is,  that  the  wife 
should  have  the  entire  and  absolute  control 
and  disposition  of  her  separate  estate.  It  did 
not  intend,  when  it  restricted  the  husband  from 
his  right,  also,  to  restrain  the  wife,  and  put 
her  under  disabilities  not  flowing  from  the 
Roman  law.  Butasthis  regulation  of  property 
could  not  be  made  so  as  to  bind  the  courts  of 
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common  law,  it  was  necessary  to  have  recoures 
to  the  well  known  agents  of  a  court  of  chan- 
cery, and  have  the  property  vested  in  trustees, 
as  mere  instruments  of  conveyance,  thereby 
avoiding  the  rules  of  common  law,  which  dc 
not  allow  the  husband  to  be  the  grantee  or 
trustee  of  his  wife.  If  this  was  the  motive  for 
introducing  trustees  into  these  settlements, 'like 
trustees  to  preserve  contingent  remainders,  or 
5G2*]  for  a  term  of  years,  to  raise  *portions 
for  younger  children,  it  is  an  erroneous  notion 
on  which  the  Chancellors  of  later  times,  as  in 
Wliustler  v.  Newman,  4  Ves.,  129,  and  Mores  v. 
Huish,  5  Ves.,  693,  have  founded  their  decis- 
ions ;  and  which  the  Chancellor,  in  delivering 
his  opinion  in  the  present  case,  has  adopted 
from  Lord  Loughborough  (afterwards  Earl 
Rosslyn),  that  trustees  were  created  for  the 
protection  of  the  wife,  and  "  to  constitute, 
perhaps,  the  only  sufficient  shield  against  the 
undue,  secret  and  powerful  influence  of  the 
husband."  Trustees  were  introduced  merely 
to  avoid  the  principles  of  the  common  law  : 
not  to  become  the  counselors  and  champions  of 
the  wife  against  the  husband.  Suppose  a  wife. 
by  her  husband's  influence,  should  choose  to 
forego  her  settlement,  the  worst  that  could 
happen  to  her 'would  be,  that  she  would  be  in 
that  situation  in  which  the  common  law  would 
have  originally  placed  her,  and  which  is  most 
consistent  with  the  nature  of  the  marriage 
state,  and  the  true  policy  of  society.  Connu- 
bial happiness  is  nowhere  greater  than  in 
those  countries  where  the  wife  relies  on  the 
affection  of  her  husband,  for  protection  and 
support.  The  idea  of  a  trustee  interfering  in 
matters  of  property  to  control  the  impulses  of 
affection  or  duty,  is  dangerous  to  the  peace  and 
happiness  of  families.  The  civil  law,  which 
took  away  all  right  from  the  husband  over  the 
paraphernal  estate  of  the  wife,  approves  of 
the  wife  putting  herself  under  the  conduct  of 
her  husband,  and  of  intrusting  him,  rather 
than  another,  with  the  management  of  her 
estate.  (1  Domat.,  171.)  The  ablest  Chancel- 
lors  in  England  have  considered  the  matter  in 
the  same  light.  A  court  of  chancery  protects 
and  relieves  every  person  from  the  effects  of 
fraud,  imposition,  duress,  or  undue  influence; 
and  where  either  is  proved,  it  will  undoubtedly 
protect  and  relieve  a  wife,  who  may  be  more 
subject lo  it  than  persons  in  other  relations  of 
life,  and  whose  interests,  therefore,  are  to  be 
more  vigilantly  and  jealously  watched  than 
those  of  others.  But  as  Lord  Eldon  justly 
said,  in  Parker  v.  White,  11  Ves.,  209,  233, 
that  if  the  husband  conducts  himself  well,  he 
did  not  know  that  she  could  make  a  more 
worthy  disposition  of  her  interest  than  to  give 
it  to  him.  though  certainly  the  particular  act 
should  be  looked  to  with  jealousy.  The 
observation,  therefore,  of  Lord  Loughbor- 
5OJ5*]  ougli,  in  W/iixtler  v.* Newman,  4  Ves., 
144,  that  if  the  rule  laid  down  in  Hulme  v. 
Tenant,  1  Bro.  C.  C.,  16;  Pybits  v.  Smith,  3 
Bro.  C.  C.,  340  ;  and  Ellin  v.  Atkinson,  3  Bro. 
C.  C.,  347,  and  which  we  contend  is  the  cor- 
rect one,  "  is  to  be  pushed  to  its  full  extent,  a 
married  woman  having  trustees,  and  her  prop- 
erty under  the  administration  of  the  Court  of 
Chancery,  would  be  infinitely  worse  off,  and 
much  more  unprotected  than  she  would  be  if 
left  to  her  legal  rights,"  is  wholly  unfounded. 
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In  regard  to  her  personal  estate,  and  the 
income  of  her  real  estate,  she  is  in  the  same 
situation,  and  the  real  estate  would,  without 
any  protective  interference  of  trustees,  be  as 
well  secured  to  her  and  tier  heirs,  as  at  com- 
mon law.  The  observation  of  the  same  Chan- 
cellor, in  \filnes  v.  Buxh,  2  Ves.,  Jr.,  488,  498, 
that  to  apply  the  established  doctrine,  that  a 
feme  covert  is,  as  to  her  separate  property,  to  be 
regarded  as  a  feme  sole  as  to  transactions  with 
her  husband,  would  throw  down  all  the 
guards  which  the  maxims  of  the  common  law. 
and  the  prudence  and  care  of  the  Court  of 
Chancery  had  established  with  regard  to  trust 
estates  in  equity,  and  the  influence  of  hus- 
bands, is  equally  destitute  of  foundation. 
Without  speaking,  at  present,  of  the  guards  in 
equity,  what  are  the  guards  at  common  law, 
against  the  influence  of  the  husband,  except 
her  private  examination,  in  passing  a  tine  ?  In 
regard  to  the  personal  estate  of  the  wife,  and 
the  rents  of  her  real  estate,  the  husband  has  no 
need  of  any  influence  to  gain  the  possession  of 
them.  Without  a  settlement,  the  wife  stands 
in  the  same  situation  as  at  common  law.  With 
a  settlement,  she  is  in  the  situation  of  a  mar- 
ried woman  under  the  civil  law.  Why,  then, 
should  her  condition  be  varied  by  imposing 
further  restrictions  on  her  power  of  aliena- 
tion ?  It  might  be  said,  with  Sir  John  Scott, 
aryuendo,  in  the  case  of  Whistler  v.  Newman, 
"  possibly  it  may  have  occurred  to  the  court, 
from  time  to  time,  that  such  provisions  are 
rather  mischievous  than  useful;"  and  with 
Lord  Macclesfleld,  in  Powell  v.  Ilankey,  2  P. 
Wms.,  82,  that  "  it  was  against  common  right,, 
that  the  wife  should  have  a  separate  property 
from  the  husband  (they  being  both,  in  law, 
but  as  one  person),  so  all  reasonable  inteud- 
ments  and  presumptions  were  to  be  admitted 
against  the  wife  in  that  case." 

*The  same  necessity  which  led  to  [*5(>4 
the  introduction  of  trustees,  as  mere  conduits 
of  conveyance,  to  avoid  the  embarrassments 
created  by  the  rules  of  common  law,  gave  rise 
to  the  mode  of  giving  to  the  wife  the  power 
of  appointment  ;  a  power  intended  for  the 
enlargement,  not  the  restriction,  of  her  rights. 
It  was  adopted  when  it  was  not  yet  perfectly 
settled  how  far  a  Court  of  Chancery  would 
go,  in  supporting  a  separate  property  in  the 
wife,  beyond  what  was  expressly  provided  for 
by  the  instrument  of  settlement,  and  coniinued, 
from  technical  habits,  long  after  the  necessity 
ceased.  As  these  appointments  were  the  only 
means  of  enabling  the  wife  to  exercise  her 
separate  ownership,  courts  of  equity,  having 
once  adopted,  and  naturalized  the  right,  dis- 
regarded the  means,  and  gave  her  all  the  rights 
of  ownership,  whether  the  means  expressed 
were  adequate  to  that  purpose  or  not,  and 
whether  they  were  pursued  or  not.  In  Ilnltne 
v.  Tenant,  1  Bro.  C.  C..  16.  Lord  Thurlow, 
acting  on  the  case  of  Norton  v.  Tarvill,  2  P. 
Wms.,  144,  extended  the  principle  so  far,  as  to 
consider  the  execution  of  a  bond  by  the  wife, 
jointly  with  the  husband,  and  for  his  debt, 
a  sufficient  appointment,  as  to  her  separate 
personal  estate,  and  that  it  would  have  been 
so,  as  to  the  rents  of  her  real  estate,  had  it  not 
j  been  for  a  technical  legal  difficulty,  as  to  an 
j  execution  against  the  real  estate  of  the  wife, 
!  on  any  judgment  recovered  on  the  bond. 
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Theugh  the  doctrine  of  this  case  is  not  neces- 
sary to  the  present  argument,  yet  it  has  been 
followed  and  acted  upon,  from  that  time  until 
the  case  of  Socket  v.  Wray,  4  Brp.  C.  C.,  483, 
decided  in  1793,  with  the  exception,  perhaps, 
of  the  cases  of  Blackwood  v.  Norms,  Talb. 
Cas.,  43,  n.,  and  of  Cawrly  v.  Dudley,  3  Atk., 
541,  which  are  noticed  by  the  Chancellor  in 
giving  his  opinion  in  this  case.  The  case  of 
Blackwood  v.  Norrin  is  only  known  from  a  very 
imperfect  note  in  Cas.  temp.  Talb. ;  and  in 
Caverly  v.  Dudley  it  does  not  appear  whether 
Lady. Dudley  was  A  feme  covert  or  not,  and  it 
was  a  case  of  a  will,  not  of  a  marriage  settle- 
ment. It  was  not  a  case  in  which  the  rights 
of  a  husband  and  wife  were  brought  into  dis- 
cussion. It  may,  then,  be  safely  affirmed,  that 
there  is  not  a  single  decision,  or  a  dictum,  to 
be  found  in  the  books,  prior  to  1793,  that  the 
5G5*J  wife  has  not  the  absolute  Owner- 
ship of  her  separate  estate,  under  a  settle- 
ment. 

This  assertion  is  supported  by  the  authority 
of  a  very  able  writer  on  this  subject  (Clancy's 
Essay  on  the  Equitable  Rights  of  Married 
Women,  with  respect  to  their  separate  property, 
89-93,  94-105),  who  says,  while  speaking  of 
the  case  of  Socket  v.  Wray,  that  it  "was 
decided  against  the  principle  of  all  the  author- 
ities on  the  subject  of  the  wife's  separate 
estate."  He  observes  further  (p.  93),  that 
"the  principle  which  Sir  R.  Pepper  Arden 
intended  to  establish,  by  his  decision  in  Socket 
v.  Wray,  was  this,  that  whatever  property  was 
limited  to  a  married  woman  in  terms  which, 
if  she  were  sole.,  would  give  her  the  entire 
interest,  and  such  limitation  was  accompanied 
by  any  restriction  as  to  the  mode  of  disposing 
of  the  fund,  that  such  clause,  having  been 
introduced  with  a  view  to  protect  her  against 
her  husband  during  the  coverture,  ought  not 
to  be  dispensed  with."  Without  presuming 
to  question  the  soundness  of  the  principle,  he 
submits  "that  it  is  directly  at  variance  with 
the  doctrine  laid  down  in  some  prior  leading 
cases  on  the  subject,  and  that  it  has  not  been 
followed  in  any  subsequent  decision."  He 
then  continues  his  examination  of  the  cases, 
and  says  (p.  105),  "  that  with  the  exception  of 
SocJcet  v.  Wray,  they  establish,  that  where  there 
is  a  trust  to  the  separate  use  of  a  married 
woman,  with  a  power  to  her  to  appoint  (that 
power  not  being  restricted  to  particular 
objects,  and  not  depending  on  a  contingency), 
either  in  a  prescribed  form  or  according  to  her 
own  directions,  there  she  has  the  complete 
property  in  the  subject  of  the  trust,  and  may 
exercise  over  it  all  the  rights  of  ownership." 
It  is  true,  however,  that  either  parental  alfec 
tion  or  solicitude,  or  pride  and  selfishness, 
have  sought  in  the  imperfect  expressions  of 
appointments,  or  from  words  having  impliedly 
a  restrictive  meaning,  for  the  means  of  con- 
trolling that  absolute  ownership  that  neces- 
sarily was  connected  with  the  original  idea  of 
separate  property,  and  to  look  for  other  guards 
against  marital  influence,  than  were  to  be 
found  either  in  the  civil*  or  common  law,  by 
laying  stress  on  such  words,  as  the  direction 
to  trustees  to  pay  the  money  into  the  wife's 
own  hand,  or  to  pay  it  to  her  from  time  to 
time,  or  that  her  receipt  alone  should  be  suffi 
cient.  These  efforts  pretty  uniformly  failed, 
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*and  the  courts  held,  either  that  those  [*5O6 
expressions  had  not  that  meaning,  or,  if  they 
had,  that  they  were  inconsistent  with  the  idea 
of  absolute  ownership,  and  therefore  to  be 
disregarded.  The  Chancellor,  in  his  opinion, 
complains  of  this,  and  says  that  "  if  the  tech- 
nical rule  of  law,  that  when  a  person  is  owner 
of  property,  he  takes  it  with  all  its  accidents, 
and  that  every  restraint  or  alienation  is  repug- 
nant to  the  ownership,  be  applied  to  these  set- 
tlements, they  may  as  well  be  abandoned  at 
once,  as  delusive,  for  the  most  guarded  proviso 
against  alienation  would  be  void."  This  is  a 
petitio  principii.  The  rule  is,  that  no  restraint 
on  alienation  by  the  owner  of  the  property 
shall  be  implied  ;  but  if  expressed  and  clearly 
enjoined  in  the  settlement,  it  shall  prevail, 
unless  contrary  to  the  cardinal  rules  as  to  the 
alienation  •  of  property.  But  how  is  this  a 
technical  legal  objection,  or  a  technical  rule  of 
law  ?  It  is,  indeed,  to  be  found  in  Coke  (Co 
Litt.,  223),  and  is  a  fundamental  rule  of  law, 
founded  on  broad  and  beneficial  principles  of 
public  policy.  It  is  no  more  a  technical  rule 
of  law  than  that  which  declares  that  estate 
shall  not  be  tied  up  in  perpetuity.  It  is  a  rule 
of  property ;  and  .Lord  Northington  has 
strongly  said,  in  Wright  v.  Cadogan,  Amb., 
473  ;  2  Eden,  257,  258,  there  is  no  rule  so  cer- 
tain, so  general,  and  so  strongly  adhered  toby 
the  ablest  judges  who  have  sat  in  chancery,  as 
to  observe,  in  omnibus,  the  rules  of  law,  with 
respect  to  the  regulation  of  property.  They 
have  been  always  strictly  observed  as  princi- 
ples in  a  court  of  equity.  This  very  rule  was 
the  express  ground  of  the  decision  of  Sir  K. 
Pepper  Arden  himself,  in  the  case  of  Bradley 
v.  Peixoto,  3  Ves.,  324,  which  he  supported  by 
common  law  cases ;  and  he  adverts  to  his 
determination  in  Socket  v.  Wray.  Though  the 
earlier  Chancellors  maintained  the  doctrine 
here  contended  for,  yet  some  examples  of  im- 
proper influence  on  the  part  of  husbands,  cal- 
culated to  excite  sympathy  for  the  wife, 
induced  a  wish  to  restrain  her  power  of  alien- 
ation. Such  was  the  case  of  Pybus  v.  Smith, 
1  Ves.,  189  ;  3  Bro.  C.  C.,  340  ;  there,  a  trader 
had  eloped  with  an  infant  ward  of  chancery, 
and  Lord  Thurlow  had  compelled  him  to  set- 
tle it  on  her,  and  her  issue  ;  and  as  to  her  life 
estate,  to  her  separate  use.  The  settlement, 
as  usual,  was  referred  to  a  *master,  [*5($7 
who  studiously  inserted  the  words  "from 
time  to  time,"  &c.  In  ten  days  after  the  exe- 
cution of  the  settlement,  the  husband  prevailed 
on  the  wife  to  make  a  sweeping  appointment 
of  her  life  estate  to  his  banker,  as  collateral 
security,  and  in  two  years  thereafter  became 
bankrupt  ;  and  a  bill  having  been  filed  to 
enforce  this  appointment,  the  case  came  again 
before  Lord  Thurlow  ;  the  wife  seeking  to 
invalidate  her  act,  for  the  maintenance  of  her- 
self and  family.  Here  was  a  very  strong  case, 
and  Lord  Thurlow  labored  to  find,  if  possible, 
something  in  the  words  "  from  time  to  time  " 
to  put  a  restraint  on  the  wife's  power  of  alien- 
ation. Subsequent  reflection,  however,  appears 
to  have  induced  him  to  abandon  this  position  ; 
and  he  next  fixed  on  the  objection,  that  she 
ought  not  to  be  allowed  to  part  with  her  sep- 
arate property  without  a  judicial  examination 
in  court.  The  same  difficulty  had  once  before 
very  strongly  occurred  to  him,  in  Ellis  v.  Atkin- 
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son,  3  Bro.  C.  C.,  347,  565  ;  S.  C.,  2  Dickens, 
759.  and  induced  him  to  retain  the  case  so  long 
under  consideration,  that  the  necessities  of  the 
parties  forced  them  to  a  compromise  ;  but  he 
said,  as  stated  -by  Dickens,  "  that  as  the 
£3.000  was  in  the  absolute  power  of  the  wife, 
and  no  appointment  intended  for  her  children, 
or  other  purposes,  and  it  was  evidently  her 
pleasure  to  give  it  to  her  husband,  he  did  not 
see  how  he  could  prevent  her."  Next  came 
the  case  of  Socket  v.  Wray,  already  mentioned. 
Lord  Loughborough  succeeded  Lord  Tlmrlow 
in  1793,  and  cited  the  cases  of  Whistler  v.  New- 
man, 4  Ves.,  129,  and  Moses  v.  Huish,  5  Ves., 
693.  It  seemed,  from  these  cases,  as  well 
as  that  of  Socket  v.  Wray,  that  a  change 
was  about  to  be  effected  in  the  law  of  that 
court,  on  the  subject  of  the  wife's  power  over 
her  separate  estate.  .But  the  influence  of  these 
decisions  was  transitory.  Neither  Sir.  R.  P. 
Arden  nor  Lord  Loughborough  had  sufficient 
strength  of  judicial  character  to  stem  the  cur- 
rent of  authority  for  a  century,  nor  effect 
what  Lord  Tuurlow  did  not  dare  to  attempt. 
As  it  is,  however,  on  these  two  cases,  that  the 
Chancellor,  in  this  cause,  has  chiefly  if  not 
wholly,  rested  his  decision,  it  is  well  to  observe 
how  they  have  been  received  by  the  profession. 
In  Sperling  v.  R>chfn-t,  8  Ves.,  164.  173,  Lord 
Eldon  says  :  "  Wishing  that  the  law  may 
568*]  turn  outfor*the  protection  of  married 
women  to  the  extent  in  which  it  is  represented 
in  Whistler  v.  Netcman,  I  find  it  impossible  to 
reconcile  all  that  is  said  in  that  case  to  former 
cases."  Again;  in  Parker  v.  White,  11  Ves.. 
209,  233,  he  says  "In  Whistler  v.  Newinin,  I 
consider  every  point  as  settled ;  unless  the  case 
could  have  been  decided  upon  the  circum- 
stance that  M.  was  improperly  dealing  for  his 
own  interest.  If  it  is  asserted,  that,  though 
Lord  Thurlow,  following  his  predecessors  as 
far  back  as  the  doctrine  can  be  traced,  repeat- 
edly decided  up  >n  this  principle,  this  court 
has  now  a  right  to  refuse  to  follow  it,  I  am  not 
bold  enough  to  act  on  that  position.".  Again  ; 
he  says  :  "  Then  came  the  case  of  Whixtler  v. 
Newm  in,  upon  which  it  does  not  become  me 
to  mike  any  other  remark,  than  that  when 
this  cause  comes  on  to  be  argued  again,  it 
must  be  considered  how  far  that  case  is  con 
sistent  with  the  preceding  authorities  ;  if  it  is 
not,  then,  whether  it  was  competent  to  the 
court  in  that  year  to  refuse  to  make  a  decree, 
consistent  with  all  the  declarations  of  this 
court  for  a  century."  The  cause  did  come  on 
again  (II  Ves.,  237),  when  the  case  of  Whistler 
v.  Newman  was  not  further  urged,  and  Lord 
Eldon  decided  directly  contrary  to  its  princi- 
ple, saying:  "I  cannot  bring  myself,  upon 
any  authority  that  I  have  seen,  and  the  princi- 
ple of  which  I  can  approve,  to  effect  the  dis- 
position of  the  plaintij's  life  estate."  In  D  il- 
biac  v.  Dalbi'ic,  18  Ves.,  116,  the  counsel  for 
the  defendant,  in  commenting  on  the  cases  of 
Whistler  v.  Netom'in,  and  Motes  v.  HUM/I,  says 
these  two  cases  "  are  always  met  by  a  series 
of  authorities,  previous  and  subsequent,  with 
which  they  cannot  be  reconciled.  They  are 
now  consideml  as  two  insulated  cases,  and 
receive  no  attention."  Mr.  Sugden,  in  his 
Treatise  on  Powers,  (2d  ed.,  p.  Ill,  note), 
speaking  of  the  opinion  of  Lord  Lough- 
borough, says :  "His  decision,  however,  in 
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Moses  v.  Huish,  although  universally  con- 
sidered by  the  profession  as  an  unsound  judg- 
ment, has  not  been  sinpe  expressly  overruled." 
Mr.  Atherly,  in  his  Treatise  of  the  Law  of 
Marriage  and  other  Family  Settlements  (p.  335, 
note),  speaking,  also,  of  the  case  of  Mose*  v. 
finish,  observes  :  "His  Lordship's  opinion, 
however,  is  not  considered  as  law,  as  it  stands 
opposed  by  several  decisions,  both  anterior 
and  subsequent;  *and  Mr.  Clancy  (123)  [*5<>9 
says  :  "  Now  it  would  appear  that  these  two 
decisions  ( Whistler  v.  Newman  and  Mosses  v. 
Huish)  are  quite  contrary  to  the  course  of 
authorities  that  were  previous  to  them,  and 
that  they  have  been  overruled  by  the  cases  of 
Wagslaffv.  Smith,  9  Ves.,  528;  Sturgesv.  Corp, 
13  Ves.,  190  ;  Essex  v.  Atkins,  14  Ves.,  542, 
and  other  subsequent  cases."  Indeed,  the 
Chancellor  admits  that  Essex  v.  Atkins  clearly 
overruled  the  case  of  Moses  v.  Huish,  and  Sir 
Samuel  Bamilly,  in  his  argument  of  the  former 
case,  observed  that  the  latter  had  been  fre- 
quently overruled. 

In  Fdtiplace  v.  Gorget,  1  Ves.,  Jr.,  46,  48, 
Lord  Thurlow  says:  "The  first  case  upon  the 
subject  is  a  very  old  one  in  Tothill,  "  which 
must  have  been  in  the  reign  of  Elizabeth.  The 
case  of  B'ysee  v  Sayers,  4  Vin.  Abr. ,  180  ;  Cas. 
temp.  Finch,  103,  was  decided  in  1673:  the  case 
of  Powell  v.  Hinlce.y,  2  P.  Wins.,  84.  was  in 
1733  ;  Norton  v.  Tnrille,  2  P.  Wins.,  in  1733  ; 
Ri'loul  v.  Lewis,  1  Atk.,  269,  in  1723;  and 
Stfindford  v.  Marshall,  2  Atk.,  69,  in  1740;  and 
then  follow  the  cases  of  G'arke  v.  Miller,  2  Atk. , 
379;  Alien  v  Passworth,  1  Ves.,Sr.,  163;  C/irist- 
m<ts  v.  Christmas,  Select  Cas.  in  Ch.  ;  2  Eq. 
Cas.  Abr.  152,  and  the  other  cases  commented 
on  by  the  Chancellor  •  and  to  which  mav  be 
added,  Htarle  v.  Greenback,  1  Ves..  298  ;  Fetti- 
placev.  Gorges,  3  Bro.  C.  C.,  3;  1  Ves.,  Jr.,  46; 
and  Frederick  v.  Hartwell,  1  Cox,  193;  so  that 
Lord  Eldon  was  right  in  saying  that  this  doc- 
trine had  existed  for  more  than  a  century  pre- 
vious to  the  decision  in  Whistler  v.  Nawmun. 
In  the  case  of  B'ysse  v.  Siyers,  Finch,  108, 
which  is  exactly  parallel  to  the  present  case,  the 
wife,  before  her  marriage  with  her  second'hus- 
band,  made  an  agreement  similiar  to  the  one  in 
the  present  case,  reserving  all  her  personal  and 
real  estate  to  her  own  disposal;  and  the  intend- 
ed husband  covenanted  that  the  trustees  should 
enjoy  the  same,  and  dispose  of  them  as  she, 
by  writing  under  hand  and  seal,  in  presence  of 
two  witnesses,  might  appoint ;  and  that  she 
might  make  a  will;  and  after  the  marriage,  the 
husband  took  a  house,  and  the  wife  borrowed 
monev  and  repaired  and  furnished  it ;  and 
before  her  death,  by  deed,  directed  her  trustees 
to  pay  her  husband  *£l.OOO,  and  gave  [*57O 
her  goods,  &c.,  to  her  daughter  ;  and  the  hus- 
band was  discharged  from  paying  the  money 
for  repairing  and  furnishing  the  house,  and 
the  same  was  directed  to  be  paid  out  of  the 
wife's  own  estate.  In  Bnrford  v.  Street,  16 
Ves.,  135,  the  property  was  devised  to  a  trustee, 
to  pay  the  rents,  issues,  interest  and  profits  to 
Mary  Barford,  then  unmarried,  during  her 
natural  life,  to  her  separate  use,  and  not  to  be 
under  the  control,  &c.,  of  any  future  husband 
she  might  marry,  &c.,  and  from  and  after  her 
decease,  in  trust,  to  convey  the  estate  to  such 
persons  as  she,  in  her  lifetime,  whether  mar- 
ried or  single,  should,  from  time  to  time,  by 
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any  deed  or  deeds,  or  writing,  &c.,  or  by  her 
last  will,  appoint  On  her  application,  by  bill, 
to  the  Court  of  Chancery,  it  was  directed  that 
the  property  should  be  conveyed  to  her  abso- 
lutely. The  Master  of  the  Rolls  said  that  "an 
estate  for  life,  with  an  unqualified  power  of 
appointing  the  inheritance  comprehends  every- 
thing." In  Wright  v.  Englefield,  Amb.,  468, 
473,  Lord  Northington  says:  "  It  has  been 
admitted,  that  if  a  woman  before  marriage 
retains  a  power  over  her  legal  estate,  to  be 
exercised  by  way  of  execution  of  the  power, 
she  may  do  it ;  and  though  she  has  not  done  it 
with  all  the  forms,  yet  the  court  will  supply 
them  in  favor  of  a  person  having  a  meritorious 
consideration. "  In  Pyhus  v.  Smith,  Lord 
Thurlow  had  said,  that  if  it  was  the  intention 
of  the  parent  to  give  a  provision  to  a  child  in 
such  a  way  that  she  cannot  alienate  it,  he  saw 
no  objection  to  its  being  done;  but  such  inten- 
tion must  be  expressed  in  clear  terms  Follow- 
ing up  this  idea,  he  introduced  (but  struggling 
hard,  as  Lord  Eldou  observed  in  Jackson  v. 
Hnbhome,  2  Mer.,  483,  487  ;  Brandon  v.  Itobin- 
son,  18  Ves.,  434,  with  the  prior  decisions,  but 
yielding,  at  length,  to  their  strength)  into  a 
settlement  in  which  he  was  a  trustee,  words  of 
positive  restraint,  "not  to  be  paid  by  antici- 
pation. "  Mr.  Sugden  (Pow.,  110)  says,  that 
"  upon  the  first  introduction  of  the  words  'by 
anticipation,'  it  was  the  general  opinion  of  the 
profession  that  they  were  simply  void,  and  that 
the  woman's  power  of  alienation  still  existed. 
Equity,  in  upholding  settlements  on  a  married 
woman  for  her  separate  use,  considered  her.  for 
this  purpose,  as  -A  feme  sole,  and  viewed  in  that 
57  1*]  *Hght,  she  must,  like  a  person  sui  juris, 
take  the  property  with  all  its  incidents."  That 
doubt  shows  how  strongly  a  technical  rule  of 
law  was  applicable  to  cases  where  a  restraint 
was  sought  to  be  implied  from  the  mention  of 
a  partial  appointment.  Mr.  Sugden,  indeed, 
urged  the  same  argument,  as  counsel  in  the 
ca'^e  of  Jackson  v.  flobhouse ;  but  he  was  told 
by  Lord  Eldon  that  Lord  Alvanley,  who  fol- 
lowed Lord  Thurlow,  "thought  it  a  valid 
clause,  and  so  it  had  been  considered  ever  since. 
It  was  now  too  late  to  contend  against  the 
validity  of  a  clause  in  restraint  of  anticipation." 
The  mode  in  which  they  supported  that  clause 
shows  how  fixed  they  considered  they  applica- 
tion of  the  rule  to  be  to  the  ordinary  provisions 
of  settlements.  Lord  Eldon  observed  (18  Ves.. 
434)  that  Lord  Thurlow  "did  not  attempt  to 
take  away  any  power  the  law  gave  her  as  an 
incident  to  property, which,  being  a  creature  of 
equity,  she  could  not  have  at  law;  but,  as  under 
the  words  of  the  settlement,  it  would  have  been 
hers  absolutely,  so  that  she  could  aliene.  Lord 
Thurlow  endeavored  to  prevent  that  by  impos- 
ing upon  the  trustees  the  necessity  of  paying  to 
her,  from  time  to  time,  and  not  by  anticipation; 
reasoning  thus,  that  equity,  making  her  the 
owner  of  it,  and  enabling  her,  as  a  married 
woman,  to  aliene,  might  limit  her  power  over 
it."  Whether  that  reasoning  be  sound  or  not, 
it  is  now  decided,  and  received  as  law,  that  a 
married  woman  may,  by  positive  and  express 
provisions,  or  by  such  as,  by  clear  and  neces- 
sary implication,  show  the  positive  intention, 
be  restrained  ;  but  it  is  equally  certain,  that 
where  the  wife  has  the  absolute  dominion  over 
the  property,  and  there  are  no  words  of  restric- 
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tion,  her  power  of  alienation  is  absolute  ;  and 
no  restriction  can  be  inferred,  or  made  avail- 
able, either  from  the  want  of  expressing  a 
power  of  appointment,  or  the  mere  mention  of 
a  particular  one.  And  Mr.  Sugden  (Pow.,  114) 
very  truly  says,  that  "there  is  no  inconvenience 
in  this  doctrine,  because  express  words  of 
restriction  are  now  universally  used,  where  it 
is  intended  that  the  wife  shall  not  have  the 
absolute  dominion."  In  this  way,  everything 
that  made  Lord  Thurlow,  Lord  Eldon"  Lord 
Loughborough  and  Lord  Alvanley  anxious  to 
affect  the  current  of  cases,  and  the  two  latter 
to  disregard  them,  has  been  accomplished. 
And  the  English  system,  as  to  the  property  of 
*married  women,  thus  completed,  is  [*572 
the  most  beneficial  and  perfect  in  the  world. 
A  woman  who  is  willing  to  commit  her  fort- 
une, with  her  person,  to  her  husband,  from 
the  first  moment  of  their  union,  may  repose  on 
thecommon  law.  A  woman  more  cautious  and 
less  confiding,  may  resort  to  the  doctrines  and 
privileges  of  the  civil  law;  and  those  who,  from 
peculiar  motives  of  suspicion,  are  protected  by 
their  own,  or  by  parental  solkitute,  from  every 
possible  accident,  or  excess  of  conjugal  con- 
fidence, may  have  their  caprice  or  their  caution 
gratified,  by  words  of  precise  and  positive 
restriction.  The  lines  of  distinction  as  to  each 
are  exactly  drawn,  and  in  these  three  modes 
are  the  rights  of  married  women  provided  for, 
and  guarded  in  the  best  possible  way.  It  is 
after  such  a  system  has  been  established,  in  a 
case  exciting  no  peculiar  sympathy,  where  the 
wishes  of  the  wife  to  have  the  power  of  aliena- 
tion were  made  clearly  known  by  words  and 
acts,  that  the  decree  was  made  which  has  given 
rise  to  this  appeal. 

But  it  is  said  that  a  wife  cannot  transact 
with  her  husband,  but  she  may,  if  there  are  no 
improper  practices  on  his  part.  Grialey  v.  Cox, 
1  Ves.,  518  ;  Pybus  v.  Smith,  3  Bro.  C.  0.,  34  ; 
Elli*  v.  Atkimon,  1  Ves.,  Jr.,  189;  Rich  v. 
Cockell,  9  Ves.,  369  ;  Parker  v.  White,  11  Ves.. 
222.)  In  Pallet  v.  Delaml,  2  Ves.,  663,  there 
was  a  parol  disposition  by  the  wife  to  the  hus- 
band, of  the  capital  or  principal  of  her  prop- 
erty. Mr.  Clancy  (p.  166),  after  examining 
the  cases,  concludes,  "that  there  can  no  be  no 
doubt,  at  the  present  day,  that  a  married 
woman  may  give  her  separate  estate  to  her 
husband,  and  the  gift  will  be  established,  if  no 
unfair  advantage  be  taken  of  her  in  the  trans- 
action." 

The  marriage  was  a  consideration,  sufficient 
to  support  the  previous  parol  agreement,  that 
the  family  establishment  was  to  be  supported 
out  of  the  separate  property  of  the  wife.  Mrs. 
Jaques  has  always  acted  under  this  agreement, 
and  the  appellant  is  in  possession  of  the  prop- 
erty under  it.  Can  it,  then,  be  taken  away 
from  him,  at  the  suit,  of  these  devisees  ?  She 
had  the  absolute  ownership  ;  the  clause  in  the 
agreement  restrains  her  from  aliening  without 
her  husband's  concurrence.  This  is  not  to  be 
construed  so  as  to  prohibit  her  *from  [*573 
aliening  with  his  consent.  In  her  lifetime  she 
gave  money  to  Mrs.  B.  and  to  the  Methodist 
Episcopal  Church,  without  deed.  Why,  then, 
might  she  not  give  money  to  her  husband 
without  a  deed  witnessed  by  two  witnesses? 
The  plaintiff  in  error  is  in  possession  of  the 
property,  and  the  defendants  in  error  seek  to 
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obtain  it  under  an  equity  ;  and  the  plaintiff  in 
error  may  give  parol  evidence  to  rebut  that 
equity.  (Lonqfield  v.  Hodges,  Loft,  230;  Rider 
v.  bidder,  10  Yes.,  360;  Phil.  Ev.,  450.)  "  A 
defendant  may  be  admitted  to  prove,  by  parol 
evidence,  that,  after  signing  a  written  agree- 
ment, the  parties  made  a  verbal  agreement, 
varying  the  former;  provided  those  variations 
have  been  acted  on,  that  the  original  agree- 
ment can  no  longer  be  enforced  without  fraud 
upon  the  defendant."  This  principle,  though 
laid  down  in  regard  to  cases  of  specific  per- 
formance, is  also  applicable  in  the  present 
case.  So,  where  an  appointment  is  imper- 
fectly executed,  equity  will  supply  the  defect, 
in  favor  of  a  person  having  a  meritorious  con- 
sideraiion,  such  as  marriage.  But  Mr.  J.  does 
not  claim  the  money  as  a  gift;  it  was  expend- 
ed for  the  benefit  of  the  wife,  and  according 
to  her  directioas,  to  supply  occasional  de- 
mands on  her,  for  family  expenses,  repairs, 
&c.  In  the  case  of  a  married  woman  having 
a  separate  income,  though  the  husband  is 
equally  under  a  moral  obligation  to  support 
his  family,  and  fully  able  to  do  so,  IIP  is  not 
held  liable  to  account,  after  the  death  of  his 
wife,  for  money  received  by  him  from  the 
trustees  of  the  wife  for  her  maintenance. 
(Brodie  v.  Barry,  2  Ves.  &  B.,  36,  Sir  Samuel 
Romilly,  arc/uendo,  3  P.  Wms.,  355,  per  Lord 
Talbot.)  Common  sense  and  common  equity 
sanction  the  doctrine  that  the  separate  prop- 
erty of  the  wife  ought  to  contribute  to  her 
maintenance,  or  to  expenses  incurred  for  her 
benefit.  If  a  husband  is  bound  to  maintain 
his  wife,  it  is  according  to  his  fortune  and  con- 
dition in  life,  not  according  to  the  fortune  and 
rank  of  his  wife. 

As  to  the  Heyl  property,  it  belonged  to  the 
husband,  subject  to  the  charge  of  what  was 
due  to  the  wife  on  the  mortgage.  The  coun- 
sel then  entered  into  an  examination  of  the 
accounts  and  the  evidence. 
574*J  *For  the  respondents,  it  was  con- 
tended: 

1.  That  the   deed  of  settlement  was  well 
executed,  and  was  a  valid   deed.     (Souverbyl 
v.  Arden,  1  Johns.  Ch.,  240;  Sterry  v.  Arden, 

1  Johns.  Ch.,  261.)     But  even  if  the  objection 
as  to  the  delivery  was  well  founded  at  law, 
yet  the  in-trument  is  valid  in  equity,  as  an 
ante-nuptial  contract.     If  necessary,  a  court 
of  equity  would  compel  an  actual  delivery  of 
the  deed.  (1  Johns.  Ch.,  75  ;  Powell  v.  Ilankey, 

2  P.  Wrn«.,  343;  2Freem.,  205.) 

2.  As  to  the  legal  construction  and  effect  of 
this  deed.     It  was  never  the  intention  of  this 
instrument  that  Mrs.  J.  should  dispose  of  her 
estate,  as  she  pleased,  by  parol,  without  any 
appointment  by  deed  or  will.     No  more  was 
intended  than  that  she  might  take  the  rents 
and  prongs.     (Gore  v.  Knight,  Pr.  in  Ch.,  255; 
2  P.  Wins.,  83..)    On  any  other  construction, 
the  deed  of  settlement  would  be  idle  and  nuga 
tory.     The  wife's  consent,  as  to  the  rents  and 
profits  received  bv  her  husband,  is  implied, 
but  not  as  to  the  principal,  though  received  by 
the  husband,  and  without  any  disapprobation 
expressed  by  the  wife.     A.  feme  covert  can  dis- 
po-;e  of  her  separate  estate  in  the  way  only 
prescribed  by  the  deed  of  settlement.     If  there 
is  no  settlement,  she  may  dispose  of  it  as  she 
may  think  proper  ;  but  when  the  mode  of  dis- 
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position  is  prescribed  by  deed,  her  character 
of  a  feme  sole,  in  regard  to  her  property,  is  so 
far  qualified,  and  she  must  act  in  the  mode 
prescribed.  Why  prescribe  a  mode  of  exe- 
cuting a  power,  if  that  mode  is  not  to  be  pur- 
sued ?  The  wife  can  exercise  no  other  power 
over  her  settled  property  than  is  reserved  to 
her  by  the  settlement.  She  cannot  dispose  of, 
or  charge  her  separate  estate,  even  by  her 
consent  in  court,  unless  in  the  mode  pre- 
scribed by  the  instrument  creating  her  sepa- 
rate estate.  (I  Madd.  Ch..  379,  380  ;  10  Ves., 
585,  586.)  The  form  imposed  on  the  execu- 
tion of  the  power  is  to  preserve  the  person  to 
whom  it  is  given  from  a  hasty  and  unadvised 
execution  of  the  power.  (Sugd.  Pow..  203.  ch. 
5.  sec.  3;  3  Cas.  in  Ch.,  66/107.)  The  object 
of  Mrs.  J.  was  to  prevent  her  husband  from 
getting  possession  of  her  property,  through 
her  own  weakness  and  unadvised  acts.  It  is 
a  power  reserved  to  be  executed  in  a  particu- 
lar way.  If  a  person  reserves  to  himself  a 
power  to  *dispose  of  property  by  a  [*575 
deed  signed  in  the  presence  of  five  witnesses, 
and  executes  a  deed  in  the  presence  of  three 
witnesses  only,  the  deed  is  void.  The  expres- 
sion of  a  particular  mode  of  executing  a 
power  excludes  every  other  mode  of  doing  it. 
It  is  a  restraint  on  the  weakness  of  the  wife  ; 
and  against  whom,  in  this  respect,  is  she  to  be 
protected  but  her  husband  ?  Against  one 
whose  influence  is  the  greater,  in  proportion  to 
their  mutual  love  and  attachment.  The  case 
of  Fettiplnce  v.  Gorges,  and  the  other  cases 
cited  by  the  counsel  for  the  appellants,  if  they 
have  any  application,  support  this  doctrine ; 
and  it  is  recognized  and  repeated  by  Vice 
Chancellor  Plumer,  in  the  case  of  Francis  v. 
Wigzell,  1  Madd.  Ch.,  258,  261.  "A  feme 
covert,  having  separate  property  to  her  own 
use,"  he  says,  "  may,  generally  speaking,  dis- 
pose of  it  as  &feme  sole  ;  but  if  the  instrument 
by  which  she  acquires  it  prescribes  any  par- 
ticular mode  in  which  she  must  part  with  it, 
her  disposition  of  the  properly  must  be  ac- 
cording to  the  terms  of  such  instrument."  (1 
Madd/Ch.,  377,  388.)  The  deed  or  instrument 
by  which  Mrs.  J.,  as  a  feme  covert,  had  any 
power  or  right,  during  coverture,  over  her 
separate  estate,  prescribes,  in  express  terms, 
the  mode  in  which  that  power  is  to  be  exer- 
cised. It  is  admitted  that  if  negative  words 
were  used  in  the  deed  of  settlement,  as  to  any 
other  mode  of  disposition,  the  power  of  the 
wife  would  be  limited  and  restrained.  But  in 
principle,  negative  words  can  make  no  differ- 
ence. Her  power,  being  wholly  derived  from 
the  instrument,  must  be  governed  by  it.  A 
contrary  doctrine  would  destroy  the  whole 
system  of  family  settlements.  There  never 
was  a  trust  deed  that  did  not  create  a  restraint 
on  alienation.  The  very  creation  of  a  trust 
imposes  a  restraint.  Though  the  ceatui  qu« 
trust  has  the  beneficial  interest  in  the  estate, 
yet  both  she  and  the  trustee  must  be  regu- 
lated by  the  trust  deed.  If  the  doctrine  of 
the  appellants  is  to  prevail,  there  must  be  an 
end  to  all  trust  estates.  In  cases  of  settle- 
ment, the  shield  that  was  intended  to  protect 
the  wife  would  not  only  be  taken  away,  but 
she  would  be  in  a  worse  situation  than  she 
would  have  been  had  no  settlement  been 
made.  All  the  cases  on  this  subject  have 
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been  so  fully  examined  by  the  Chancellor  that 
it  is  unnecessary  to  repeat  them.  The  priuci- 
57G*]  pie  *to  *be  deduced  from  them  is  that 
the  wife  is  afeme  sole,  as  to  her  separate  prop- 
erty, so  far  as  the  deed  of  settlement  makes 
her  so,  and  no  further.  The  case  of  Jackson, 
v.  ffob/iouse,  2  Mer.,  483,  confirms  the  doctrine 
for  which  we  contend  ;  and  the  same,  princi- 
ple is  to  be  found  in  JZtoing  v.  Smith,  decided 
by  the  Court  of  Appeals  in  South  Carolina. 
(3  Dess.,  417.) 

Again ;  this  deed  of  settlement  is  evidently 
drawn  in  reference  to  the  Statute  of  Uses. 
The  power,  when  executed  by  deed,  in  the 
mode  prescribed,  passed  the  real  estate;  so 
that  the  uses  shifted  by  force  of  the  appoint- 
ment. If  the  wife  undertook  to  convey  her 
property  in  any  other  way,  no  use  would 
arise,  but  would  remain  in  the  trustee. 

Again ;  where  a  wife's  power  of  alienation 
is  not  restrained  by  a  deed  of  settlement,  she 
may  dispose  of  it  as  she  pleases,  in  regard  to 
third  persons  ;  but  she  cannot  do  so  in  regard 
to  her  husband.  (1  Madd.  Ch.,  377;  2  Ves., 
Jr.,  490;  4  Ves.,  15;  16  Ves.,  116,  123.)  It  is 
on  the  same  principle  that  the  law  is  jealous 
of  all  dealings  between  a  trustee  and  a  cestui 
que  trust.  The  transfer  set  up  in  the  present 
case  is  a  mere  parol  disposition  by  the  wife. 
But  where  is  the  witness  of  such  a  parol  gift  ? 
No  one  pretends  to  have  been  present  at  such 
donation.  The  witnesses  merely  depose  to 
certain  subsequent  declarations  of  the  wife. 
Such  evidence  as  has  been  adduced  in  support 
of  this  pretended  gift  was  never  allowed  to  be 
of  any  weight  in  a  court  of  justice.  In  a 
court  of  law  it  would  not  be  tolerated  for  a 
moment,  that  a  trust  estate  could  be  so  trans- 
ferred ;  and  the  rules  of  evidence  are  the  same 
in  a  court  of  equity  as  in  a  court  of  law. 
There  is  no  pretense  of  fraud  in  this  case,  to 
bring  it  within  the  rule  cited  from  Phillips  (p. 
452),  as  laid  down  in  Pember  v.  Mathers,  1 
Bro.  C.  C.,  51 ;  and  even  that  case  has  been 
doubted.  (Phil.  Ev.,  453;  14  Ves.,  524;  7 
Ves.,  Jr.,  211;  6  Ves.,  338.) 

As  to  the  pretended  agreement  before  mar- 
riage, that  the  family  establishment  was  to  be 
supported  out  of  the  wife's  separate  estate, 
there  is  no  evidence  but  of  mere  parol  declara- 
tions ;  and  whether  made  before  or  after  mar- 
riage, does  not  satisfactorily  appear.  Why  was 
not  so  important  a  matter  inserted  in  the  deed  of 
57  7*J  settlement  ?  The  *evidence,  at  most, 
amounts  to  no  more  than  a  declaration  of  in- 
tention. The  law  imposes  on  the  husband  the 
obligation  of  maintaining  his  wife,  out  of  his 
own  property,  notwithstanding  she  has  a  sep- 
arate estate  secured  to  her.  The  cases  of  Brmtie 
v.  Barry,  and  Fowler  v.  Fowler,  3  P.  Wms., 
353,  are  exceptions  to  this  general  rule,  depend- 
ing on  peculiar  circumstances. 

As  to  Heyl's  mortgage,  Mr.  J.  purchased  in 
three  prior  incumbrances,  but  with  the  sepa- 
rate money  of  his  wife  ;  the  evidence  fully 
contradicts  his  answer,  that  he  made  the  pur- 
chase with  his  own  money.  He  is,  therefore, 
a  trustee  for  his  wife. 

SPENCER,  Ch.  J.  The  validity  of  the  deed 
of  settlement  has  been  denied,  on  the  ground 
that  it  was  never  delivered  to  Mr.  Cruger,  the 
trustee.  There  is  no  positive  evidence  that  a 
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formal  delivery  took  place.  The  possession 
of  the  deed  by  Mrs.  Jaques  is  not  inconsistent 
with  a  delivery  to  Cruger ;  for  the  possession 
of  the  deed  by  the  cental  que  trust  was,  in  a 
legal  view,  the  possession  of  the  trustee.  The 
deed  of  Sept.  12,  1812,  executed  by  John  D. 
Jaques  and  his  wife,  professedly  in  virtue  of 
the  deed  of  settlement,  and  in  execution  of  the 
power  contained  in  it,  and  the  will  of  Mrs. 
Jaques,  which  professed,  also,  to  be  made 
under  the  power  reserved  by  that  deed,  the 
appointment  of  her  husband  as  one  of  her  exec- 
utors, and  his  qualifying  and  acting  as  such 
executor,  are  decisive  proofs,  as  regards  him, 
that  the  settlement  deed  was  well  executed  ; 
and  after  such  repeated  and  solemn  acts  of 
recognition,  he  cannot  be  heard  to  say  the  deed 
of  settlement  was  not  delivered. 

It  appears  that  Mrs.  Jaques  was  the  owner 
of  a  considerable  real  and  personal  estate ;  and 
it  does  not  admit  of  a  doubt  that  her  object,  in 
making  the  deed  of  settlement,  was  to  guard 
against  the  legal  effects  of  a  marriage,  which, 
by  operation  of  law,  would  devest  her  abso- 
lutely of _  her  personal  estate,  and  take  from 
her,  during  the  coverture,  all  control  over  her 
real  estate.  Her  motives  could  not  be  to  guard 
against  herself,  butto  retain  dominion  over  her 
estate,  and  to  prevent  her  intended  husband 
from  intermeddling  *with  her  estate,  [*«578 
any  further  than  she  was  pleased  to  allow. 

The  deed  of  settlement  is  upon  the  trust, 
that  the  trustee  should  permit  her  to  hold, 
enjoy  and  let  the  premises  conveyed,  and  re- 
ceive and  take  the  rents  and  profits,  and  that 
her  receipts  should  alone  be  sufficient  dis- 
charges ;  so  that  the  same  should  not  be  sub- 
ject to  the  debts,  control  or  intermeddling  of 
her  intended  husband,  but  should  be  to  the 
only  use,  benefit  and  disposal  of  her,  during 
her  natural  life,  and  then  to  the  use  of  those  to 
whom  she  should  grant  or  devise  the  same,  by 
her  last  will  and  testament,  lawfully  executed. 
The  question  is,  whether  Mrs.  Jaques,  with 
respect  to  her  estate,  is  not  to  be  regarded  in  a 
court  of  equity  as  a  feme  sole,  and  may  not 
dispose  of  it  as  she  pleases,  without  regard  to 
her  trustee  ;  there  being  nothing  in  the  deed 
of  settlement  requiring  the  consent  or  concur- 
rence of  her  trustee,  nor  any  negation  of  an 
unlimited  power  of  disposition  of  the  estate  by 
her. 

I  have  examined  thiscase  with  the  unfeigned 
respect  which  I  always  feel  for  the  learned 
Chancellor,  who  has  denied  the  right  of  Mrs. 
Jaques  to  dispose  of  her  estate,  without  the 
consent  or  concurrence  of  her  trustee  ;  and  I 
am  compelled  to  dissent  from  his  opinion  and 
conclusions.  From  the  year  1740,  until  1793 
(with  the  single  exception  of  the  opinion  of 
Lord  Bathurst  in  llnlme  v.  Tenant,  which 
occurred  in  1778,  and  in  which  case  a  rehear- 
ing was  granted  by  Lord  Thurlow,  and  the 
opinion  reversed),  there  is  an  unbroken  current 
of  decisions,  that  nfeme  covert,  with  respect  to 
her  separate  estate,  is  to  be  regarded  in  a  court 
of  equity  as  a  feme  nole,  and  may  dispose  of 
her  property  without  the  consent  or  concur- 
rence of  her  trustee,  unless  she  is  specially 
restrained  by  the  instrument  under  which  she 
acquires  her  separate  estate.  There  are  nearly 
twenty  cases  decided  by  Lord  Hardwicke  and 
Lord  Thurlow,  containing  the  principle  I  have 
JOHNS.  REP.,  17. 


1820 


JAQUES  v.  TRUSTEES  M.  E.  CHURCH. 


stated,  and  which  I  shall  not  weary  the  pa- 
tience of  the  court  by  citing.  The  case  of 
Socket  v.  Wi-ay,  4  Bro.  Ch.  0.,  483,  before  Sir 
R.  P.  Ardeu,  Master  of  the  Rolls,  in  1793,  was 
the  first  case  to  break  the  continuity  of  decis- 
ions. This  formed  a  precedent  for  the  case  of 
Hyde  v.  Price,  3  Ves.,  Jr.,  437  ;  then  followed 
579*]  *the  cases  of  Whistler  v.  Newman,  4 
Vea.,  Jr.,  129  ;  and  JfoMfV.  Ifaish,  5  Ves.,  Jr., 
692,  decided  by  Lord  Lough  borough.  In 
Wlii«tter  v.  Newman,  Lord  Loughborough  ad- 
mitted that  the  cases  had  gone  the  length, 
and  that  he  was  bound  by  them,  that  if  a  mar- 
ried woman  has  separate  property,  she  may 
di-pose  of  it,  and  the  trustees  were  bound  to 
follow  her  disposition.  In  Mores  v  Huish, 
His  Lordship  distinguished  it  from  the  preced 
ing  case.  These  cases  are  succeeded  by  many 
others,  after  Lord  Eldon  became  Chancellor, 
in  which  he  restored  the  law  to  its  first  and 
ancient  principle.  In  the  case  of  Parkes  v. 
White,  11  Ves.,  Jr.,  209,  he  reviewed  all  the 
cases,  and  strongly  intimated  that  the  decision 
in  Wfmtter  v.  Newman  was  in  opposition  to 
all  the  authorities  for  a  century.  He  laid  down 
the  rule  to  be,  that  a  married  woman,  having 
an  estate  to  her  separate  use,  is  capable  of  dis- 
posing of  it,  provided  the  transaction  is  free 
from  fraud,  and  no  unfair  advantage  is  taken 
of  her. 

The  mistake  into  which  I  think  the  Chancel- 
lor has  fallen,  consists  in  considering  Mrs. 
Jaques  restrained  from  disposing  of  her  estate 
in  any  other  way  than  that  mentioned  in  the 
deed  of  settlement.  The  cases,  in  my  appre- 
hension, are  clearly  opposed  to  this  distinc- 
tion ;  and  I  am  entirely  satisfied  that  the  estab- 
lished rule  in  equity  is,  that  when  a  feme  cov- 
ert, having  separate  property,  enters  into  an 
agreement,  and  sufficiently  indicates  her  in- 
tention to  affect  by  it  her  separate  estate,  when 
there  is  no  fraud  or  unfair  advantage  taken  of 
her,  a  court  of  equity  will  apply  it  to  the  satis- 
faction of  such  an  engagement.  This  was  the 
principle  adopted  by  Lord  Hardwicke  in 
Grisby  v.  Cox,  1  Ves.,  517,  and  the, same  doc- 
trine prevailed  in  Pi/bus  v.  Smith,  Ellis  v.  At- 
kinson, and  in  Newman  v.  Cartony,  3  Bro.  Ch. 
C.,  340,  346.  In  Pybus  v.  Smith,  Lord  Thur- 
low  observed,  if  a  feme  covert  sees  what  she  is 
about,  the  court  allowed  of  the  alienation  of 
her  separate  property.  The  same  principle 
was  adopted  in  Fottiplace  v.  Gorges,  3  Bro.  Ch. 
C.,  8;  I  Ves.,  Jr.,  46,  and  in  War/staff  v.  Smith,  9 
Ves. ,  Jr. ,  520.  It  seems  to  me  that  the  power  re- 
served to  Mrs.  Jaques,  by  the  deed,  has  been 
misconceived  ;  I  understand  it,  that  during 
58O*]  her  life,  her  estate  is  to  be  at  *her  abso- 
lute disposal,  with  a  further  power  to  grant 
and  devise  it  by  her  last  will  and  testament : 
but  if  the  power  of  disposition  was  specifically 
pointed  out,  it  would  not  preclude  the  adop- 
tion of  any  other  mode  of  disposition,  unless 
there  were  negative  words  restraining  the  ex- 
ercise of  the  power,  but  in  the  very  mode 
pointed  out. 

Chancellor  Dessaussure,  in  3  Eq.  Rep.  of 
cases  determined  in  South  Carolina,  p.  427,  has, 
with  great  ability,  examined  all  the  cases  upon 
this  subject,  and  arrived  at  the  conclusion  I 
have  formed.  It  is  true  that  his  opinion,  and 
that  of  Chancellor  Thompson,  who  concurred 
with  him,  were  overruled  by  the  three  other 
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Chancellors;  but  it  was  upon  the  express 
ground,  that  the  question  was  res  nova  in  that 
State,  and  that  they  were  not  bound  by  decis- 
ions in  England  in  consequence  of  a  Colonial 
Statute  of  1721.  And  those  who  differed  in 
opinion  from  Chancellor  Dessaussure,  admit 
that  his  opinion  was  in  conformity  with  the 
Ensrlish  decisions. 

This  is  the  first  case  in  which  the  power  of 
a  married  woman  having  separate  property,  to 
dispose  of  it  at  her  will  and  pleasure,  when 
not  expressly  restrained  in  the  mode  of  exer- 
cising that  will,  has  arisen  in  our  courts.  I 
confess  that  my  partialities  in  favor  of  mar- 
riage settlements  are  not  so  strong  as  to  in- 
duce any  desire  to  see  the  law  altered.  Gener- 
ally speaking,  the  rules  of  the  common  law, 
which  give  to  the  husband  all  the  wife's  per- 
sonal property,  and  the  rents  and  profits  of  her 
real  estate  during  coverture,  are  better  calcu- 
lated, in  my  judgment,  to  secure  domestic 
tranquillity  and  happiness,  than  settlements 
securing  to  the  wife  a  property  separate  from 
and  independent  of  the  control  of  the  husband. 
An  improvident  and  dissipated  husband  may 
squander  his  wife's  property,  and  reduce  both 
of  them  to  penury  and  distress.  On  the  other 
hand,  the  possession  by  the  wife  of  property, 
independent  of  and  beyond  the  control  of  the 
husband,  would  be  likely  to  produce  perpetual 
feuds  and  contention.  Marriage  is  a  union  of 
persons  and  interests,  pro  bono  el  malo,  and 
the  ancient  provisions  of  the  common  law  show 
forth,  in  our  own  country,  decisive  proofs  of  its 
benign  and  salutary  influence.  I  have,  all 
along,  intended  to  be  understood,  that  the  dis- 
position by  the  wife  must  *be  free,  [*581 
neither  the  result  of  flattery,  nor  of  force,  or 
harsh  and  cruel  treatment ;  and  in  the  present 
case  there  is  no  evidence  that  Jaques  treated 
his  wife  with  unkindness,  or  employed  any 
censurable  means  to  induce  her  to  bestow  her 
bounty  on  him  ;  on  the  contrary,  the  evidence 
is  that  he  uniformly  treated  her  with  kindness 
and  affection. 

It  necessarily  results  from  the  power  which 
I  suppose  Mrs.  Jaques  to  have  had  over  her 
property,  that  she  might  give  it  away,  without 
any  formal  act,  in  the  same  manner  as  though 
she  had  been  sole  ;  and  her  agreement  that  the 
family  expenses  were  to  be  borne  out  of  her 
estate,  especially  when  executed  by  her,  was  a 
valid  act.  She  was  well  situated  as  regards 
property,  while  her  husband  was  in  quite 
moderate  circumstances.  She  chose,  after  her 
marriage,  to  maintain  her  former  equipage, 
and  the  husband  acquiesced  in  her  wishes. 
It  would  be  extremely  hard  and  unjust  to 
throw  upon  him  the  charge  of  her  establish- 
ment, when  it  is  clear  that  she  meant  to  defray 
the  expense  of  it  herself.  My  opinion,  ac- 
cordingly, is  that  the  agreement  is  valid,  and 
that  the  husband  is  not  only  not  to  be  charged 
with  any  sums  of  money  expended  for  the 
maintenance  of  the  family,  but  that  lie  is  to  be 
allowed  for  all  advances  for  that  object  ;  and 
also  for  moneys  advanced  for  necessary  repara- 
tions to  her  estate. 

The  Chief  Justice  then  examined  the  other 
points  in  the  case  ;  but  as  no  legal  principle 
was  involved  in  the  discussion  of  them,  it  is 
unnecessary  to  state  the  remainder  of  his 
observations. 
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Pr,ATT,  J.  The  facts  in  this  cause  are  so 
multifarious  and  complicated,  and  the  field 
opened  for  legal  research  is  so  extensive  that  I 
approach  the  investigation  with  great  embar- 
rassment and  diffidence. 

As  to  the  first  question,  I  concur  in  the 
opinion  of  Mis  Honor,  the  Chancellor,  that  the 
deed  of  marriage  settlement  must  be  deemed 
valid  and  binding1 ;  and  having  come  to  that 
conclusion,  for  the  reasons  assigned  by  him,  it 
Is  unnecessary  here  to  repeat  them. 
f»82*]  *The  important  question  presented 
in  this  cause  is  as  to  the  construction  and 
effect  of  the  marriage  settlement.  On  this 
point,  after  much  labor  and  reflection,  I  am 
compelled,  notwithstanding  my  unfeigned  and 
habitual  deference  for  his  great  learning  and 
distinguished  talents,  to  dissent  from  the  opin- 
ion of  Hi*  Honor,  the  Chancellor.  He  admits 
the  rule.  "  that  a  married  woman  is  considered 
in  equity,  with  respect  to  her  separate  proper- 
tv,  a*  afenif  sole;  and  is  held  to  have  an  abso- 
lute dominion  or  power  of  disposition  over  it, 
unless  her  power  of  disposition  be  restrained 
by  the  deed  or  will  under  which  she  became 
entitled  to  it."  And  as  to  the  rule  of  construc- 
tion lie  also  admits  that  the  weight  of  book 
authority,  and  especially  of  the  writers  who 
have  treated  on  this  branch  of  the  law.  is 
against  his  conclusion  ;"  and  that  "  they  seem 
to  hold  that  there  must  be  an  express  restric- 
tion upon  alienation,  either  absolutely,  or  in 
eome  other  mode  than  the  one  mentioned,  or 
the  wife  will  not  be  bound."  The  Chancellor 
says :  "  Such  strong  aversion  to  the  wife's 
independent  enjoyment  of  her  separate  estate, 
manifested  so  early  in  the  history  of  the  cases, 
may  have  given  a  permanent  tone  and  color  to 
the  doctrine  of  the  court."  With  great  re- 
spect. I  ask,  in  reply,  may  it  not  rather  be 
said  that  the  "  tone  and  color"  of  the  modern 
decisions  are  accommodated  to  the  excessive 
refinements  of  society,  and  the  artificial  inno- 
vations, in  regard  to  the  rights  and  duties  of 
good  old  English  matrimony  ?  In  the  language 
of  Sir  Wm.  Blaekstone  :  "By  marriage,  the 
husband  and  wife  are  one  person  in  law  :  that 
is,  the  very  being  --or  legal  existence  of  the 
woman  is  suspended  during  the  marriage,  or 
at  lenst  is  incorporated  and  consolidated  into 
that  of  the  husband  ;  under  whose  wing,  pro- 
tection and  cover  she  performs  everything." 
I  confess  that  I  love  and  venerate  the  primeval 
notion  of  that  mvstical  and  hallowed  union  of 
husband  and  wife  :  when  "  they  twain  became 
one  flesh  ;"  when  they  "  forsook  father  and 
mother,  and  clave  to  each  other"  with  unre- 
served confidence.  Marriage,  in  that  old 
fashioned  sense,  is  the  purest  source  of  do- 
mestic joys,  and  the  firm  foundation  of  social 
order. 

158'?*]  *I  bow  to  the  rule,  as  I  find  it  estab- 
lished ;  but  I  lament  the  complicated  and  arti- 
ficial anomalies  in  the  relations  of  domestic 
life,  which  have  grown  and  are  still  growing 
out  of  the  practice  of  marriage  settlements. 
They  give  to  the  wife  the  amphibious  character 
of  a  feme  cocert  and  a  feme  *ole.  I  view  it  as  an 
adulteration  of  that  holy  union — a«  a  divorce, 
pro  i'litln,  of  the  marriage  contract.  A  wife, 
in  the  "independent  enjoyment  of  her  separate 
estate."  armed  with  distrust  of  her  husband, 
and  shutting  out  his  affections  and  confidence, 
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by  refusing  to  give  her  own  in  mutual  ex- 
change, is  an  object  of  compassion  and  disgust. 
Legal  chastity  cannot  be  denied  to  her ;  but 
there  is  danger  that  the  sacred  institution  of 
marriage  may  degenerate  into  mere  form.  It 
is  sometimes,  in  practice,  little  more  than 
legalized  prostitution  ;  and  the  parties  seem  to 
have  no  higher  objects  than  sexual  intercourse, 
and  the  sanction  of  legitimacy  for  their  off- 
spring. If,  in  the  rapid  progress  of  refinement 
in  civilization,  it  shall  be  thoi.ght  expedient  to 
go  one  step  further,  and  to  allow  the  wife,  by 
ante-nuptial  contract,  to  stipulate  for  an  ex- 
emption from  personal  control  over  her  by  the 
husband,  then  the  quasi  divorce  would  be 
extended  one  degree  further,  so  as  to  confer 
on  her  the  independent  enjoyment  of  the 
rights  and  privileges  of  a  kept  mistress.  But 
she  would  have  little  claim,  indeed,  to  the 
endearing  appellation  and  character  of  a  wife. 

The  new  rule,  introduced  by  Sir  R.  P.  Arden 
and  Lord  Loughborough,  and  which  has  been 
adopted  by  His  Honor,  the  Chancellor,  in  this 
case,  will,  I  think,  tend  to  sever,  in  some 
degree,  the  marriage  union  ;  because  it  not 
only  renders  the  wife  independent  of  her  hus- 
band, as  to  her  fortune,  but  bars  him  from  a 
participation  of  it,  by  new  and  increased 
impediments  ;  as  if  he  were  presumed  to  be 
her  worst  enemy.  Now,  if  matrimony  is  not 
safe  and  desirable,  without  these  trammels, 
and  fences,  and  reservations  and  restrictions, 
I  say.  marry  not  at  all  !  The  ancitnt  rule  was 
adapted  to  the  state  of  English  manners  in  the 
days  of  Lord  Macclesfield,  and  accords  best 
with  the  general  simplicity  of  society  among 
us  at  this  day.  I  know  that  particular  cases 
often  occur  when  such  restraints  would  be 
salutary  ;  *but,  as  a  general  rule,  their  [*584 
operation  would  be  unfavorable  to  connubial 
happiness.  The  same  benign  policy,  which 
forbids  divorces  a,  vinculo,  also  forbids  the 
extension  of  a  rule  which  impairs  the  union, 
and  lessens  the  attributes  of  holy  matrimony. 
It  is  better  that  confidence  between  husband 
and  wife  should  sometimes  be  abused,  than 
that  it  should  not  exist  in  that  relation.  We 
often  see  acts  of  tyranny  and  cruelty  exercised 
by  the  husband  towards  the  person  of  the  wife, 
of  which  the  law  takes  no  cognizance  ;  and 
yet  no  man  of  wisdom  and  reflection  can  doubt 
the  propriety  of  the  rule  which  gives  to  the 
husband  the  control  and  custody  of  the  wife. 
It  is  the  price  which  female  wants  and  weak- 
ness must  pay  for  their  supply  and  protection. 
That  a  woman  should  contemplate  her  intend- 
ed husband  as  likely  to  become  her  enemy  and 
despoiler,  and  should  guard  herself  against 
him  as  a  swindler  and  a  robber,  and  Then 
admit  him  to  her  embraces,  presents  a  sombre 
and  disgusting  picture  of  matrimony.  Mar- 
riage justly  implies  a  union  of  hearts  and  of 
interests  ;  and  the  modification  of  that  relation, 
which  excessive  refinements  have  introduced, 
is  a  fungous  excrescence  which  this  court  can- 
not lop  off  ;  but  we  can  and  ought  to  prevent 
its  growth. 

Of  the  same  character  was  the  new  doctrine 
of  Lord  Mansfield  and  his  associates,  in  the  case 
of  Corbetl  v.  Poelnitz,  1  T.  R.,  5,  in  which  it 
was  decided  that  if  husband  and  wife  choose 
to  separate,  and  the  husband  allows  the  wife  a 
separate  maintenance,  she  may  contract  and 
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be  sued,  as  though  she  were  unmarried,  and 
may  be  held  to  bail  and  imprisoned  on  nca.  sa. 
without  her  husband.  That  innovation  was 
made  on  the  ground  that  "  as  the  times  alter, 
new  customs  and  new  manners  arise,  which 
require  new  exceptions,  and  a  different  appli- 
cation of  the  general  rule."  But  it  was  soon 
discovered  that,  instead  of  waiting  to  follow, 
the  Court  of  K.  B.  on  that  occasion  outran  the 
customs  and  manners  of  altered  times  ;  and  in 
MatuhaU  v.  Rtitton,  8  T.  R.  545  ;  and  Wardell 
v.  Goorh,  7  East.  582,  Lord  Kenyon  and  Lord 
Ellenborough  restored  the  ancient  rule. 

I  would  not  be  understood  as  censuring, 
indiscriminately,  the  precaution  of  placing  the 
property  of  the  wife  in  the  hands  of  trustees, 
to  shield  it  from  the  previous  creditors  of 
585*J  *the  husband.  It  is  undoubtedly  often 
just  and  commendable  for  parents  to  make 
family  settlements,  so  that  daughters  may  be 
protected  from  the  effects  of  prodigality,  want 
and  oppression.  But  all  this  may  be  consistent 
with  the  idea  of  a  community  of  interest 
between  husband  and  wife  ;  so  far,  at  least, 
that  she  may  permit  him  to  participate  in  the 
enjoyment  of  whatever  is  her  own.  It  must, 
however,  be  admitted  that,  by  our  law,  a 
woman  may,  by  marriage  settlement,  so  trans- 
fer her  estate  as  to  devest  herself  irrevocably 
of  all  right  of  future  control  or  disposition  of 
it.  So,  also,  she  may  limit  and  restrict  herself, 
as  to  the  precise  mode  of  disposing  of  her  sep- 
arate property.  But  this  is  against  common 
marital  rights  ;  it  is  generally  unfavorable  to 
conjugal  happiness,  and  is  inconsistent  with 
public  policy.  I,  therefore,  incline  to  the  rule 
of  equity  as  administered  by  Lord  Maccles- 
field,  Lord  Talbot,  Lord  Hardwicke,  Lord 
Thurlow  and  Sir  William  Grant  ;  and  as  it 
was  very  ably,  though  unsuccessfully,  vindi- 
cated by"  the  learned  and  venerable  Chancellor 
Dessaussure  in  the  case  of  Swing  v.  Smith,  8 
Eq.  Rep.  S.  C.,  447,  which  rule  I  understand 
to  be  substantially  this  :  that  a  feme  cocert, 
having  a  separate  estate,  is  to  be  regarded  as  a 
feme  stole,  as  to  her  right  of  contracting  for  and 
disposing  of  it.  The  jus  disponendi  is  incident 
to  her  separate  property,  and  follows,  of 
course,  by  implication.  She  may  give  it  to 
whom  she  pleases,  or  charge  it  with  the  debts 
of  her  husband,  provided  no  undue  influence 
be  exerted  over  her  ;  and  her  disposition  of  it 
will  be  sanctioned  and  enforced  by  a  court  of 
equity,  without  the  assent  of  her  trustee, 
unless  that  assent  be  expressly  made  necessary 
by  the  instrument  creating  the  trust.  And  tae 
specification  of  any  particular  mode  of  exercis- 
ing her  disposing  power,  does  not  deprive  her 
of  any  other  mode  of  using  that  right,  not 
expressly,  or  by  necessary  construction,  nega- 
tived in  the  devise  or  deed  of  settlement. 
(Powell  v.  flankey,  2  P.  Wms.,  82  ;  Squire  v. 
Dean,  4  Bro.,  820  ;  Smith  v.  Camelford.  2  Ves., 
Jr.,  698;  Brodie  v.  Barry,  2  Ves.  &  B..  36; 
Dulbutc  v.  Dalbiac,  16  Ves.,  126  ;  Peacock  v. 
Monk,  2  Ves.,  190;  Norton  v.  Tarvill,  2  P. 
Wins.,  144:  Ridout  v.  tewi*,  1  Atk.,  269; 
Stanford  v.  Marshall,  2  Atk.,  69  ;  Allen  v.  Pap- 
58tf*J  wrth,  *1  Ves.,  163;  Penne  v.  Peacock, 
Cas.  temp.  Talb.,  41  ;  Grigby  v.  Cox.  1  Ves., 
517  ;  P.iwlel  v.  Delacal.  2  Ves.,  663  ;  Newman 
v.  Cartony,  3  Bro.,  347;  Hulme  v.  Tenant,  1 
Bro.,  16  ;  Pi/bus  v.  Smith,  3  Bro.,  340  ;  Heatly 
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v.  Thomas,.  15  Ves  ,  596  ;  Fettiplace  v.  Gorges, 
3  Bro.,  8.) 

The  ante-nuptial  agreement  qualifies  the 
marriage  contract,  so  that  the  wile  retains  all 
the  rights  which  she  could  have  exercised  over 
the  property  as  a  feme  sole  ;  except  so  far  as 
she  has,  in  express  terms,  incapacitated  herself 
by  that  instrument.  The  trustee  is  the  mere 
depositary  of  her  title  and  estate,  in  order  that 
her  husband  may  not  come  to  the  possession 
or  enjoyment  of  it  without  her  consent ;  and 
that  it  may  not  be  liable  to  the  claims  of  his 
creditors,  unless  she  chooses  so  to  apply  it. 

I  admit  that  she  may  give  larger  powers  to 
her  trustee,  so  as  to  lock  up  "the  estate,  or 
restrain  her  own  disposing  power  over  it,  if 
the  deed  necessarily  imports  such  intention. 
But,  as  was  said  by  Lord  Macclestield,  in 
Powell  v.  Ilankey,  2  P."  Wins.,  82,  "  it  is  against 
common  right,  that  the  wife  should  have  a 
separate  property  (the  husband  and  wife  being 
in  law  but  one  person),  so  all  reasonable  intend- 
ments  and  presumptions  are  to  be  admitted 
against  the  wife."  In  that  case,  the  marriage 
settlement  bore  a  strong  resemblance  to  the  one 
now  before  us  ;  and  after  the  marriage,  the 
wife  permitted  her  husband  to  receive  the 
interest  of  all  her  securities,  without  any  com- 
plaint to  the  debtors  who  paid  the  moneys,  or 
to  her  trustee  ;  and  the  Lord  C  hniuxllor ,  there- 
fore, "  intended  that  the  husband  received  the 
interest  by  her  consent,  as  a  gift  from  her  ;  and 
that  the  husband,  acting  on  that  presumption, 
might  have  lived  in  a  more  plentiful  manner  ; 
the  comfort  whereof  the  wife  must  have  shared 
in."  An  account  against  the  husband's  exec- 
utors for  those  moneys  was  therefore,  refused. 

In  Peacock  v.  Monk,  2  Ves.,  290,  Lord  Hard- 
wicke said:  "Where  there  is  an  agreement 
between  husband  and  wife  before  marriage, 
that  the  wife  shall  have  personal  properly  to 
her  separate  use,  she  may  dispose  of  it  by  an 
act  in  her  life,  or  will :  she  may  doit  by  either, 
though  nothing  is  said  of  the  manner  of  dis- 
posing of  it."  So,  in  the  cause  of  Grigbyv. 
Cox,  1  Ves.,  517,  Lord  Hardwicke  stated 
*the  rule  to  be,  "  that  where  anything  [*587 
is  settled  to  the  wife's  separate  use.  she  is  con- 
sidered as  afe/ne  sole,  and  may  appoint  in  what 
manner  she  pleases  ;  and  'that  her  trustees 
need  not  join,  unless  made  necessary  by  the 
instrument;"  and  that  "  the  wife  might  make 
an  appointment  in  favor  of  her  husband,  if 
fairly  procured,  without  improper  influence." 

In  Hulme  v.  Tenant,  1  Bro..  16,  and  in 
Pybus  v.  Smith,  3  Bro.,  340,  Lord  Thurlow 
followed  the  same  old  rule,  yielding,  though 
with  reluctance,  to  the  uniform  current  of 
authorities.  In  Heatly  v.  2'homast.  15  Ves., 
595,  Sir  Wm.  Grant  adhered  to  the,  ancient 
rule.  But  in  Socket  v.  Wrny.  4  Bro.,  383,  and 
in  Hyde  v.  Price,  3  Ves.,  437,  Sir  R.  P  Arden 
resisted  the  hitherto  unbroken  current  of 
decisions  ;  and  in  Milne*  v.  Bu*h,  2  Ves.,  Jr., 
488;  Wlii*1ler  v.  Newman,  4  Ves.,  129;  and 
Mooes  v.  Uuish,  5  Ves.,  692,  Lord  Lough- 
borough  followed  in  this  new  tract.  In  .V;>er- 
ling  v.  Kochfort,  8  Ves.,  164  ;  Rich  v.  Cockrett, 
9  Ves.,  369 ;  and  Jones  v.  Harris,  9  Ves.,  497, 
Lord  Eldon  vibrates,  and  falters,  and  doubts, 
till,  in  the  last  case,  he  comes  to  the  hesitating 
avowal,  that  it  was  "an  open  question,  and 
one  doubtful,  and  deserving  of  a  very  full 
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review,  whether  the  separate  property  of  a 
feme  6ocert  might  be  charged  in  a  different 
form  from  that  prescribed  by  the  instrument." 
In  the  subsequent  case  of  Parkes  v.  White,  11 
Ves.,  209,  Lord  Eldon  said  his  mind  was  in 
great  distraction  on  this  subject  ;  but  he 
admitted  that  Lord  Thurlow,  "in  his  decisions 
on  this  principle,  had  followed  his  predeces- 
sors, as  far  back  as  the  doctrine  can  be  traced;" 
and  he  concluded,  by  saying:  "If  it  be 
asserted  that  this  court  has  now  a  right  to 
refuse  to  follow  it,  I  am  not  bold  enough  to 
act  upon  that  position." 

The  ante-nuptial  agreement,  or  deed  of 
settlement  in  this  case,  recites  that  the 
intended  husband  "  has  agreed  not  to  inter- 
meddle with,  or  have  any  right,  title  or  inter- 
est, either  in  law  or  equity,  to  any  part  of  the 
rents,  issues,  profits  or  proceeds  of  her  prop- 
erty, real  and  personal  ;  but  it  is  to  continue, 
remain,  and  be  to  her,  or  to  such  uses  as  are  in 
this  deed  of  settlement  expressed."  The  deed 
then  conveys  all  her  estate,  real  and  personal  to 
Henry  Cruger,  "  in  trust  for  her  ;  and  upon 
588*]  her  marriage,  to  the  use  of  such  *per- 
sons  and  uses,  and  subject  to  such  provisions 
as  she,  with  the  concurrence  of  her  husband, 
should  by  deed,  or  by  will,  without  his  consent, 
give,  limit,  direct  and  appoint.  In  default  of 
such  directions,  &c. ,  then  in  trust,  to  permit 
her  to  hold  and  enjoy  the  same,  and  receive 
and  take  the  rents,  issues  and  profits  ;  and 
that  her  receipts  shall  alone  be  sufficient  dis- 
charges from  time  to  time  ;  to  the  end  that  the 
same  shall  not  be  subject  to  the  control,  debts, 
iutermeddlings  or  engagements  of  her  hus- 
band, but  shall  be  to  her  only  use,  benefit  and 
disposal."  Considering  it  as  a  question  of  con- 
struction and  intention  merely,  independent  of 
the  adjudged  cases,  I  am  of  opinion  that  the 
fair  and  natural  import  of  the  deed  is,  that  she 
intended  so  to  modify  the  marriage  contract 
as  to  retain  the  entire  right  of  property  in  all 
her  estate,  real  and  personal,  through  the  inter- 
vention of  her  trustee  ;  and  that  she  should, 
also,  retain  the  sole,  entire  and  exclusive  right 
of  using  and  disposing  of  it,  as  if  she  were  to 
remain  a  feme  sole. 

We  must  set  out  in  the  argument,  with  the 
consideration  that  she  alone  was  absolute  owner 
of  all  the  property,  and  had  a  perfect  right  to 
dispose  of  it  as  she  pleased.  And  the  question 
then  is,  how  far,  if  at  all,  did  she  devest  her- 
self of  the  estate,  or  of  her  disposing  power 
over  it,  by  the  deed  of  settlement  ?  In  my 
judgment,"  it  would  require  plain  and  expres's 
words  to  authorize  the  conclusion  that  she 
meant  to  lock  up  her  property,  or  to  tie  her  own 
hands  in  the  use  of  it,  or  to  restrict  herself  in 
the  mode  of  disposing  of  it.  The  specification 
that  she  might  dispose  of  it  by  deed,  or  by 
will,  affords  no  necessary  implication  that  she 
might  not  do  it  in  any  other  mode  common 
to  every  proprietor.  The  specification,  "  by 
deed,"  was  probably  made  with  a  view  to  her 
real  estate  only,  and  may  be  deemed  to  have 
been  inserted  at  the  instance  of  the  husband  : 
because  it  contains,  perhaps,  an  implied  stip- 
ulation, that  she  should  not  execute  a  deed 
without  "  his  concurrence."  And  the  speci- 
fication, "  by  will."  was  inserted  to  remove  all 
doubt  as  to  her  right  to  dispose  of  her  prop- 
erty in  that  mode,  "  without  her  husband's 
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consent."  If  the  terms  of  the  instrument 
imposed  any  restriction  on  her  disposing 
power  it  was  in  favor  of  her  husband,  merely, 
to  wit :  that  she  should  do  it  by  deed,  with 
*the  concurrence  of  her  husband  ;  but  [*589 
if  it  be  considered  as  a  stipulation  in  his  favor 
only,  then- it  follows  that  he  may  waive  it  at 
his  pleasure  ;  which  he  has  done. 

That  she  meant  no  more  than  to  deprive  her 
husband  of  his  marital  rights,  in  regard  to  her 
property,  I  think  is  evident  from  the  very 
appropriate  words  in  which  she  has  expressly 
declared  her  intention;  to  wit  :  "  to  the  end 
that  the  same  (her  property)  should  not  be  sub- 
ject to  the  control,  debts,  intermeddlings  or 
engagements  of  her  husband  ;  but  should  be  to 
her  only  use,  benefit  and  disposal."  She  was 
a  widow,  without  children,  and  at  a  time  of 
life  which  forbade  the  prospect  of  her  having 
any  ;  living  in  a  fashionable  style,  with  a 
handsome  fortune,  and  knowing  that  her 
intended  husband  had  little  or  no  property  ; 
and  it  would,  indeed,  have  been  very  extraor- 
dinary if  she  had  designed  to  limit  herself  in 
the  use  and  enjoyment,  or  in  the  mode  of  dis- 
posing of  her  own  property  ;  and  least  of  all, 
ought  we  to  presume  that  she  meant  to  restrict 
herself,  as  to  the  measure  or  the  manner  of  her 
bounty,  towards  the  man  who  was  to  become 
the  partner  of  her  joys  and  Ler  sorrows.  In 
plain  truth,  she  meant  that  he  should  be  put 
upon  his  good  behavior  ;  and  that  her  liberal- 
ity and  confidence  should  be  regulated  by  his 
merits  as  a  husband. 

My  conclusion,  therefore,  is,  that  the  jus 
dizponendi,  retained  by  Mrs.  Jaques  over  her 
separate  estate,  by  virtue  of  the  deed  of  settle- 
ment, was  absolute  and  entire  ;  and  that  she 
had  a  right,  and  was  competent,  not  only  to 
dispose  of  that  property  for  her  own  use  and 
pleasure,  but  to  supply  the  wants  of  her  hus 
band  from  that  fund,  and  to  give  him  such 
parts  of  it  as  she  chose,  in  the  same  manner  as 
she  might  have  done,  if  he  had  not  been  her 
husband.  With  this  difference  only,  that,  as 
between  husband  and  wife,  courts  will  scru- 
tinize the  transaction  with  a  jealous  eye,  in 
order  to  protect  the  wife  against  undue  influ- 
ence. And  here,  with  great  deference  to  His 
Honor,  the  Chancellor,  and  to  Sir  R.  P.  Arden, 
Lord  Loughborougli  and  Lord  Eldon,  I  cannot 
forbear  to  remark,  that  they  appear  to  lay 
more  stress  on  the  mode  of  appointment  by 
the  wife,  than  a  due  regard  to  her  security 
demands.  It  is  difficult  for  me  to  perceive 
why  the  undue  influence  of  the  husband  may 
not  be  as  easily  *and  as  successfully  [**>1>O 
exerted,  by  inducing  the  wife  to  sign  a  deed, 
as  in  procuring  parol  gifts  or  appropriations 
by  her.  For  it  must  be  remembered  that  such 
a  deed  of  appointment  by  a  feme  covert  of  her 
separate  estate,  requires  no  judicial  examina- 
tion as  to  her  freedom  of  will. 

From  the  evidence  as  to  the  life  and  con- 
duct of  the  appellant,  John  D.  Jaques,  in  the 
character  of  a  husband,  I  think  it  due  to  him 
to  say  that  he  sustained  that  character  in  a 
creditable  manner.  His  conduct  toward  his 
wife  appears  to  have  been  kind  and  faithful ; 
and  in  the  charge  and  management  of  her  prop- 
erty, so  far  as  it  naturally  devolved  upon  him 
as  her  agent,  he  conducted  her  affairs  with 
prudence  and  discretion.  His  neighbors  and 
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domestics  have  been  called  to  disclose  his  most 
unguarded  words  and  aciioas  in  relation  to  his 
wife  and  her  property;  and  few  men,  indeed, 
could  bear  sucli  an  inquisition  as  he  has  been 
subjected  to  with  less  disparagement.  From 
the  charge  of  prodigality  he  stands  perfectly 
acquitted  ;  the  allegation  of  embezzlement  is 
not  proved,  and  I  see  not  the  slightest  evidence 
of  coercion,  restraint  or  undue  influence  by 
him  over  the  disposing  power  of  his  wife. 
The  case  shows  that  she  lived  after  the  mar- 
riage as  she  had  been  accustomed  to  do  before, 
in  a  style  corresponding  to  her  fortune  ;  that 
little  more  than  the  income,  of  her  estate  was 
exhausted  by  all  her  expenses  and  liberality. 
She  died  without  issue,  and  devised  one  third 
of  herestateto  herhusbaud,  one  third  to  distant 
relatives  and  one  third  to  her  church.  This 
final  distribution  of  her  bounty,  while  it  evinces 
her  gratitude  and  affection  for  her  husband, 
also  shows  the  independent  exercise  of  her  dis- 
posing power.  The  important  fact  that  she  re- 
tained the  settlement  deed  in  her  own  possession 
without  ever  complaining  to  her  to  her  trustee, 
or  claiming  any  protection  from  him  under  it, 
although  he  constantly  resided  in  her  neigh- 
borhood, is  strong  evidence  of  the  propriety  of 
her  husband's  conduct  and  of  her  assent  to  his 
acts  in  relation  to  her  property.  She  seems  to 
have  treated  the  deed  of  settlement  as  a  weapon 
or  a  shield,  which  she  kept  in  reserve,  but 
which,  happily,  she  never  found  occasion  to  use. 
5J)l*]  *I  am,  accordingly,  of  opinion  that 
there  is  no  just  distinction  between  the  income 
of  her  estate  or  the  interest  on  her  securities, 
and  the  estate  or  principal  from  which  that 
income  and  interest  arose,  in  regard  to  her 
power  of  disposal.  Being  mistress  of  her  own 
fortune  she  had  as  perfect  a  right  to  give  it  to  her 
husband  or  to  the  church,  by  a  voluntary  act 
in  her  lifetime,  as  to  do  it  by  her  will.  As  to 
the  mode,  she  was  subject  to  the  general  law 
for  transferring  property. 

In  regard  to  that  part  of  the  decree  which 
relates  to  the  lots  of  ground  bound  by  the  mort- 
gage and  judgment  which  the  wife  held  against 
Christian  AI.  Heyl,  the  answer  of  the  appel- 
lant avers  that  those  securities  were  placed  in 
his  hands  by  his  wife,  with  full  knowledge  of 
the  prior  incumbrauces  which  had  been  pur- 
chased up  by  him  ;  that  she  desired  him  to  do 
the  best  he  could,  and  to  apply  the  proceeds, 
both  principal  and  interest,  towards  family 
expenses  and  the  repairs  of  her  estate ;  that, 
accordingly,  upon  the  foreclosure  and  sale,  he 
purchased  in  the  mortgaged  premises  and  took 
a  deed  to  himself,  discounting  the  price  from 
the  sum  due  on  the  securities ;  and  that  he 
advanced  his  own  money  to  an  equal  amount, 
in  lieu  thereof,  toward  the  support  of  the  fam- 
ily pursuant  to  his  wife's  directions. 

Robert  Jaques,  a  witness  for  the  appellant. 
John  D.  Jaques.  confirms  that  allegation  ; 
and  he  further  testifies  that  during  the  last  ill- 
ness of  Mrs.  Jaques,  he  was  requested  by  her 
to  draw  a  deed  of  trust  disposing  of  her  real 
estate."  on  which  occasion  she  told  him  that 
the  Heyl  property,  meaning  the  lots  covered 
by  the  mortgage  and  judgment  aforesaid,  and 
which  had  been  bought  in  by  John  D.  Jaques 
under  the  foreclosure,  and  under  the  arrange- 
ment made  on  that  occasion,  belonged  to  her 
husband,  into  whose  hands  she  had  put  all  her 
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claims  against  said  Heyl;  and  that  the  proceeds 
thereof  had  been  expended  by  him  in  support 
of  her  family,  and  in  expenses  relating  to  her 
property;  and  that  she  had  nothing  to  do  with 
the  aforesaid  property  of  said  Heyl."  Margaret 
Stuart's  testimony  confirms  that  of  Robert 
Jaques  as  to  all  those  facts  ;  and  these  admis- 
sions of  Mrs.  Jaques  of  the  title  of  her  husband 
to  those  lots  and  *that  he  had  accounted  [*592 
to  her  satisfaction  for  the  price  of  them,  is 
evidence  that  she  had  authorized  and  ratified 
his  acts,  and  rebuts  the  equity  now  claimed  as 
to  those  lots. 

I  think  the  evidence  is  insufficient  to  show 
that  the  renewal  of  the  lease  for  the  lot  in 
Murray  Street,  in  the  name  of  John  D.  Jaques, 
was  procured  by  the  money  of  his  wife.  The 
fact  is  denied  and  the  proof  rest  on  vague  sur- 
mise. But  if  it  were  so,  then  the  acknowledg- 
ments of  Mrs.  Jaques  are  evidence  that  he 
had  accounted  to  her  satisfaction.  The  subse- 
quent sale  of  that  leasehold  estate  by  John  D.  to 
Robert  Jaques,  therefore,  stands  uuimpeached 
and  subject  to  no  trust. 

There  is  no  doubt  of  the  rule  that  a  trustee, 
without  the  previous  consent  of  his  cestui  que 
trust,  cannot  speculate  for  his  own  benefit  by 
purchasing  with  the  trust  funds.  Such  pur- 
chases inure  to  the  benefit  of  the  cestui  que  trust. 
But  this  means  no  more  than  that  the  ctxtuique 
trust  may,  at  his  election,  either  affirm  such 
speculating  purchase  and  charge  his  trustee 
with  the  money  so  expended,  or  he  may  insist 
on  holding  the  land  for  his  own  benefit,  and 
credit  his  trustee  for  the  price  paid. 

A  view  of  the  whole  evidence  in  this  case,  I 
think,  warrants  the  conclusion  either  that  Mrs. 
Jaques,  when  she  placed  those  securities  in  the 
hands  of  her  husband  for  collection,  agreed 
that  he  might  purchase  in  the  mortgaged  lots 
for  his  own  benefit,  accounting  to  her  in  family 
expenses  for  the  price  ;  or  that,  subsequent  to 
the  purchase  by  the  husband  as  her  agent,  and 
with  a  full  knowledge  of  the  transaction,  she 
elected  to  affirm  the  sale  to  her  husband,  for 
his  own  benefit,  and  thereby  waived  her  claim 
to  the  lots  as  cestui  que  trust.  Upon  either  suppo- 
sition, the  equity  now  claimed  in  regard  to 
those  lots  is  rebutted. 

If  a  married  woman  be  permitted  under  a 
settlement  to  act  as  a  feme  sole,  in  regard  to  her 
property,  it  is  perfectly  reasonable  that  her 
acts,  declarations  and  confessions,  freely  made, 
should  be  allowed  to  have  the  same  effect  in 
regard  to  the  rights  and  interests  of  others,  as 
if  she  were  in  reality  a  feme  sole.  Here  it  is 
proved,  by  two  witnesses,  that  Mrs.  Jaques 
delivered  the  bond  and  mortgage,  &c.,  to  her 
husband,  *and  told  him  to  do  the  best  [*593 
he  could  with  them,  and  to  apply  the  avails 
towards  the  support  of  the  family  and  in 
repairs  and  improvements  of  her  estate  ;  and 
that  she  afterwards  pointedly  acknowledged 
that  he  had  foreclosed  the  mortgage  and  had 
purchased  in  the  lots  for  himself  ;  and  that  he 
accounted  to  her  for  the  avails  of  those  secu- 
rities in  a  satisfactory  manner ;  that  the  Jots 
belonged  to  herhusba'nd  and  she  had  no  claim 
to  them.  Now,  suppose  they  had  not  been 
husband  and  wife,  and  the  same  facts  had 
occurred  between  them,  could  there  be  a  doubt 
that  she,  and  all  persons  claiming  under  her, 
would  be  barred  of  any  claim  to  those  lots  ? 
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Several  witnesses  swear  that  she  repeatedly 
declared  that  her  household  establishment,  and 
all  her  family  expenses,  were  supported  and 
paid  out  of  her  estate,  according  to  the  mutual 
understanding  between  herself  and  her  hus 
band,  previous  to  their  marriage.  And  tins 
arrangement,  so  probable  and  so  reasonable, 
accords  with  all  her  subsequent  life  and  con- 
duct. It  is  true  that  such  an  agreement  was 
revocable  at  her  pleasure  :  and  if  she  had  in- 
sisted upon  her  strict  legal  rights,  her  husband 
was  bound  to  maintain  her,  at  his  own  expense, 
but  certainly  not  in  such  a  style  as  she  chose 
and  had  been  accustomed  to. 

His  Honor,  the  Chancellor  says  :  "  The 
defendant  ought  to  be  precluded,  by  his  deed 
of  settlement^  f  rom  claiming  any  part  of  his 
wife's  estate,  founded  on  any  parol  agreement 
or  gift  of  the  wife,  and  he  sets  up  no  other  ;" 
and  "  to  allow  the  husband  to  set  up  contem- 
porary, or  subsequent  parol  agreements,  con- 
fessions or  gifts,  would  be  allowing  him  to 
contradict  and  defeat  the  settlement."  This 
was  a  proper  inference  and  deduction  from  the 
rule  of  equity  and  principle  of  construction 
adopted  by  the  Chancellor  ;  to  wit :  "  that  her 
disposition  of  the  property  was  to  be  by  deed, 
in  concurrence  with  her  husband,  or  by  will 
without  it ;  and  that  her  receipts  were  to  be 
alone  sufficient  discharges,  from  time  to  time, 
of  her  title  to  the  rents,  issues  and  profits." 
But  constrained,  as  I  am.  to  differ  in  judgment 
from  His  Honor,  the  Chancellor,  in  that  car- 
5O 4*]  dinal  principle  and  *rule  of  construc- 
tion, the  natural  consequences  of  his  position 
on  that  point  do  not  stand  in  my  way.  If,  as 
I  contend,  the  wife  had  an  unlimited  disposing 
power  over  her  separate  estate,  with  the  single 
qualification  that,  perhaps,  she  could  not  con- 
vey her  interest  in  her  lauds  without  the  con- 
currence of  her  husband,  then  it  follows  that 
there  is  no  repugnance  between  her  "  parol 
agreements,  confessions  or  gifts,"  and  the  deed 
of  settlement;  nor  do  they  "contradict  or 
defeat"  that  settlement.  The  appellants  claim 
under  her  as  afeine  sole;  and  all  the  admissions, 
parol  agreements  and  gifts,  which  she  was  com- 
petent to  make,  are  obligatory  upon  them. 
She  had  power  to  consent,  by  parol.  that  her 
husband  should  not  only  receive  her  income, 
but  also  collect  her  debts  ;  and  when  the 
moneys  were  in  his  hands,  she  had  an  equal 
right  to  direct,  by  parol,  the  application  of 
them  to  the  support  of  the  family  ;  to  the  pay- 
ment of  debts  due  from  her  ;  or  she  might,  in 
the  same  manner,  give  the  money  to  him  or  to 
whom  she  pleased  ;  and  after  such  application 
was  actually  made,  those  acts  were  irrevocably 
binding  on  her,  and  all  claiming  under  her. 
She  had  as  perfect  a  right  to  give  money  to  her 
husband,  as  to  give  it  "  for  building  a  church 
at  Railway."  Such  gifts  were  perfected  by 
delivery  only  ;  and  her  admission  that  she  made 
snch  gifts  or  appropriations,  is  as  valid  in  the 
one  case  as  in  the  other. 

My  opinion,  therefore  is,  that  the  decree 
ought  to  be  reversed. 

This  being  the  opinion  of  a  majority  of  the 
court  (AUSTIN,  NOYES  and  SWART,  Senators, 
dissenting),  it  was  thereupon  "ordered,  ad- 
judged and  decreed  that  the  decretal  order 
made  by  His  Honor,  the  Chancellor,  in  this 
cause,  on  June  27,  1815,  be  reversed,  so  far  as 
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the  same  declares  and  decrees  that  the  freehold 
estate,  situate  adjoining  to  Warren  Street  in  the 
City  of  N.  Y.,  mentioned  in  the  pleadings  in 
this  cause,  the  title  to  which  stands  in  the  name 
of  the  said  John  D.  Jaques,  which  title  he 
acquired  from  a  master  in  chancery,  in  conse- 
quence of  a  sale  thereof  under  a  decretal  order 
of  the  said  Court  of  *Chancery.  founded  [*5i>5 
on  a  mortgage  thereof,  given  by  one  Christian 
M.  Heyl,  in  the  pleadings  for  that  purpose 
mentioned  ;  and  also,  the  leasehold  estate  situ- 
ate adjoining  Murray  Street,  in  the  City  of  N. 
Y.,  the  title  to  which  stands  in  the  name  of  the 
said  Robert  Jaques,  and  which  title  was 
acquired  from  the  said  John  D.  Jaques,  by 
assignment,  as  in  the  pleadings  mentioned^ 
respectively,  of  right  belonged  to  Mary,  late 
wife  of  the  said  John  D.  Jaques,  at  her  death; 
and  that  the  said  last-mentioned  estates  of 
right  belong  and  are  distributable,  according 
to  a  certain  deed  in  the  pleadings  mentioned, 
to  the  said  Robert  Jaques,  on  Sept.  22.  1812, 
and  the  last  will  and  testament  of  the  said 
Mary  ;  aud  that,  for  the  purpose  of  such  dis- 
tribution of  the  aforesaid  estates  respectively 
among  the  respondents  and  the  appellant,  John 
D.  Jaques,  according  to  their  respective  rights, 
under  the  said  deed,  to  the  said  Robert  Jaques, 
of  Sept.  12,  1812,  and  the  said  last  will  and 
testament  of  the  said  Mary,  late  the  wife  of  the 
said  John  D.  Jaques,  the  moneys  arising  from 
the  sale  thereof,  under  and  by  virtue  of  the 
said  decretal  order,  and  deposited  wiih  the 
assistant  register  of  the  said  Court  of  Chancery, 
should  remain  with  him,  to  abide  the  further 
order  of  the  said  Court  of  Chancery  relating 
thereto  ;  and  this  court  doth  declare  and 
adjudge  that  the  said  moneys  of  right  belong 
to  the  said  John  D.  Jaques,  and  do  decree  and 
order  that  the  same  be  forthwith  paid  to  him 
as  his  own  proper  moneys  ;  and  it  is  further 
decreed,  declared  and  adjudged  that  the  said 
John  D.  Jaques  is  not,  and  ought  not  to  be 
accountable  to  the  executors  of  the  said  Mary 
Jaques,  for  any  part  of  the  debts  which  were 
due,  by  the  said  Christian  M.  Heyl,  to  the  said 
Mary,  as  in  the  pleadings  mentioned  ;  and  it  is 
further  ordered,  adjudged  and  decreed  that  the 
said  decretal  order  be  reversed,  so  far  as  the 
same  orders  and  decrees  the  said  John  D. 
Jaques  to  account  with  the  respondents  for 
the  rents  and  profits  of  the  Mid  real  estate, 
adjoining  Warren  Street,  from  March  1,  1810, 
the  time  when  he  took  a  title  for  the  same  from 
a  master  in  chancery,  as  mentioned  in  the 
pleadings  in  this  cause  ;  and  so  far  as  the  same 
orders  and  decrees  the  said  *John  D.  I^JXJ 
Jaques  and  Robert  Jaques  to  account,  respect- 
ively, for  the  rents  and  profits  of  the  said 
leasehold  estate  situate  adjoining  Murray 
Street,  standing  in  the  name  of  the  defendant 
Robert  Jaques,  from  the  day  last  mentioned, 
according  to  the  time  they  shall  respectively 
have  been  in  possession  or  in  the  receipt  of  the 
rents  thereof  ;  and  also  so  far  as  the  said 
decretal  order  orders  and  decrees  that  in 
relation  to  the  said  freehold  aud  leasehold 
estates  adjoining  Warren  Street  and  Murray 
Street,  the  said  John  D.  Jaques  and  Robert 
Jaques  should  be  allowed,  respectively,  for  all 
allowances  by  them  made  thereon,  which  are 
of  a  nature  to  be  permanently  useful,  or  in- 
crease the  value  thereof  ;  and  also  so  far  as 
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the  said  decretal  order  decrees  and  orders  that 
the  said  John  D.  Jaques  shall  not  have  any 
allowance  for -expenditures  in  the  maintenance 
of  the  said  Mary,  her  family  or  equipage,  dur- 
ing the  time  she  was  the  wife  of  the  said  John 
D.  Jaques  ;  and  also  so  far  as  the  same  directs, 
that  in  taking  the  account  therein  directed  of 
the  personal  estate  of  the  said  Mary,  the  said 
John  D.  Jaques  shall  not  be  charged  with  sums 
received  as  interest  or  dividends  arising  from 
the  said  Mary's  personal  estate,  during  her  life, 
unless  where  the  said  John  D.  Jaques  shall 
show  himself  entitled  thereto,  as  hereinafter 
directed  and  decreed.  But  that  in  taking  the 
said  account  hereafter  to  be  taken,  the  said 
John  D.  Jaques  be  charged  with  all  the  per- 
sonal estate,  as  well  principal  sums  as  interest 
moneys  and  dividends  received  by  him  from 
her  personal  estate. 

And  it  is  further  ordered,  adjudged  and 
decreed  that  the  decretal  order  made  in  this 
cause,  by  the  said  Court  of  Chancery,  on  Oct. 
5,  1815,  be  reversed,  in  all  its  parts  and  direc- 
tions, except  so  far  as  the  same  orders, 
adjudges  and  decrees  that  the  said  leasehold 
premises  adjoining  Murray  Street,  in  the  City 
of  N.  Y.,  should  not.  be  sold  as  in  the  first- 
mentioned  decretal  order  directed,  which  said 
so  excepted  direction  is  hereby  affirmed.  And 
it  is  further  ordered,  adjudged  and  decreed 
that  the  said  first-mentioned  decretal  order  of 
June  27,  in  the  year  1815,  be  varied  and  modi- 
fied, so  far  as  that  the  said  John  D.  Jaques 
597*]  may  be  obliged  to  account  for  *the 
rents  and  profits  of  the  real  estate  situate  at  the 
corner  of  Broadway  and  Reed  Street,  only 
according  to  the  value  of  the  same  to  him,  as 
a.  personal  residence,  under  the  circumstances, 
that  he,  and  the  said  Robert  Jaques,  were 
restrained  by  an  injunction  in  this  cause  from 
letting  the  same  ;  and  that  the  same  must  have 
remained  unoccupied,  if  he  had  not  occupied 
the  same  ;  and  that,  in  taking  the  account  of 
the  personal  estate  of  the  said  Mary,  the  said 
John  D.  Jaques  shall  not  be  charged  with  the 
moneys  received  by  him  for  the  leasehold 
estate,  in  Warren  Street,  sold  under  the  mort- 
gage of  the  said  Christian  M.  Heyl,  and  pur- 
chased by  or  for  William  Wilmerding,  in  the 
pleadings  in  this  cause  mentioned  ;  and  the 
said  John  D.  Jaques  shall  be  allowed  for  all 
moneys  over  and  above  the  said  debts,  which 
were  due  from  the  said  Christian  M.  Heyl.  to 
the  said  Mary,  and  expended  by  them  at  the 
desire  of  the  said  Mary,  or  for  necessary  repar- 
ations to  any  part  of  her  estate,  or  for  the  sup- 
port and  maintenance  of  the  said  Mary,  her 
family  establishment,  or  equipage,  during  the 
time  she  was  the  wife  of  the  said  John  D. 
Jaques  ;  and  also,  for  all  moneys  which,  from 
the  facts  or  circumstances  connected  with  the 
same,  it  shall  appear  and  be  considered,  by  the 
said  Court  of  Chancery,  that  the  said  Mary 
intended  as  a  donation  from  her  to  him,  the 
said  John  D.  Jaques.  And  it  is  further 
ordered,  adjudged  and  decreed  that  the  said 
decretal  order  of  June  27,  1815,  be  affirmed,  as 
to  all  matters  not  herein  and  hereby  reversed 
or  varied.  And  it  is  further  ordered,  adjudged 
and  decreed  that  the  accounts  heretofore  taken 
in  this  cause  be  rectified  and  varied,  both  as 
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to  the  principal  and  interest,  conformably  to 
this  decree  ;  and  that,  in  all  other  respects,  the 
same  stand  confirmed  ;  but  that,  for  so  vary- 
ing and  rectifying  the  said  accounts, the  parties 
in  this  cause  shall,  respectively,  be  at  liberty  to 
charge  and  discharge,  as  is  usual  in  taking  of 
accounts  before  a  master  :  and  that  the  master 
to  whom  the  accounts  shall  be  referred,  shall 
have  the  powers  for  that  purpose  specified  and 
set  forth  in  the  said  first-mentioned  decretal 
order  of  June  27,  1815. 

*And  it  is  further  ordered,  adujdged  [*598 
and  decreed  that  the  final  decree  made  by  the 
Court  of  Chancery,  on  June  15,  1818,  be 
reversed,  and  that  the  question  of  costs  in  the 
said  Court  of  Chancery,  and  all  further  direc- 
tions as  to  the  final  decree  in  this  cause,  be 
referred  back  to  the  said  Court  of  Chancery. 
And  it  is  further  ordered,  adjudged  and  de- 
creed that  this  cause  be  remitted  to^the  Court 
of  Chancery,  to  the  end  that  the  "said  court 
may  act  therein  as  may  be  just  and  proper. 

Decree  of  reversal  accordingly. ' 

Reversing:— 3  Johns.  Ch.,  77. 
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3  Sand..  540;  7  Rob.,  268  :  4  Leg.  Obs..  5;  8  Leg.  Obs., 
193 ;  9  Wall.,  119  :  22  Wall.,  338  ;  4  Mason,  454 ;  23  Cal., 
565-6 :  32  Cal.,  385 ;  46  Mo.,  366,  536  ;  14  Mich.,  95  ;  37 
Mich.,  324. 

What  decrees  final  and  what  interlocutory.  Cited 
in— 8  Wend.,  226 ;  14  Wend.,  543 ;  1  Daly,  456 ;  31  Ohio 
St.,  55. 

Deed  to  landmay  be  complete,  though  remaining  in 
grantor'spossession.  Cited  in— 15  Wend.,  547  ;  35  Ohio 

Gift  from  husband  to  wife.  Cited  in— 1  Keyes,  30 ; 
2  Abb.  App.  Dec.,  494 ;  26  How.  Pr.,  372 ;  2  Kob.,  132  ; 
8  Kan..  88. 

1.— In  this  case  (3  Johns.  Ch.  77)the  Chancellor  went 
into  a  full  examination  of  the  decisions  of  tho  En- 
glish Chancery,  on  the  question,  how  far  the  wife 
was  to  be  considered  as  a  feme  sole,  in  regard  to  her 
separate  property  settled  to  her  separate  use;  and  he 
concluded  that  the  English  decisions  were  so  floating 
and  contradictory,  as  to  leave  the  court  here  at  lib- 
erty to  adopt  the  true  principles  of  these  settle- 
ments, which  he  stated  to  be  that  the  wife,  as  to  her 
separate  property,  is  to  be  deemed  a  feme  sole  sub 
modo  only,  or  to  the  extent  of  the  power  clearly 
given  by  the  settlement.  That  her  incapacity  is  gen- 
eral, and  the  exception  was  to  be  taken  strictly,  and 
to  be  shown  in  every  case,  because  it  is  against  the 
general  policy  and  immemorial  doctrine  of  the  law, 
that  the  intention  was  to  govern,  and  to  be  collected 
from  the  terms  of  the  instrument;  and  her  power  of 
disposition  must  be  exercised  according  to  the  mode 
prescribed  in  the  deed  or  will,  under  which  she 
becomes  entitled  to  the  property.  That,  therefore, 
when  she  has  a  power  of  appointment  by  will,  she 
cannot  appoint  by  deed  ;  nor,  when  she  is  empow- 
ered to  appoint  by  deed,  is  the  giving  a  bond  note 
or  parol  promise,  without  reference  to  the  property, 
or.making  a  parol  gift,  such  an  appointment ;  nor, 
when  it  is  said,  in  the  settlement,  that  she  is  to 
receive  from  the  trustee  the  income  of  her  property, 
as  it  may,  from  time  to  time,  become  due  by  antici- 
pation, dispose  at  once  of  the  whole  income.  But  the 
decision  of  the  Court  of  Errors,  in  this  case,  does  not 
confirm  these  restrictions,  further  than  they  are 
specified,  in  express  and  positive  terms  in  the  deed 
of  settlement.  1  Johns.  Dig.,  260.  See,  also,  Udall  v. 
Kenny,  3  Cow.,  590. 


481 


[END  OK  THE  CASES  IN  ERROR,  1820.] 


AKGUED   AND   DETERMINED 


IN   THE 


SUPREME  COURT  OF  JUDICATURE, 


AND  IN  THE 


COURT  FOR  THE  TRIAL  OF  IMPEACHMENTS 


AND 


THE  CORRECTION  OF  ERRORS 


IN    THE 


STATE   OF  E^EW  YORK. 


BY 

<J  S01ST, 


COUNSELOR   AT   LAW 


VOL.  XVIII 


CASES    AvRGUED  AND  DETERMINED 

IN   THE 

SUPREME  COURT  OF  JUDICATURE 


STATE  OF  NEW   YORK, 

IN 
MAY  TEHM,  1830,  IN  THE  FORTY-FOURTH  YEAR  OF  OUR  INDEPENDENCE. 


TRAPPAN  v.  MORIE. 

Landlord  and  Tenant — Goods  in  Execution — 
Landlord  cannot  Claim  of  Sheriff,  Rent  Ac- 
cruing after  Levy. 

A  landlord,  where  the  goods  of  the  tenant  are 
taken  in  execution,  can  only  claim  of  the  sheriff 
the  rent  due  at  the  time  of  taking  the  goods ;  not 
rent  which  accrues  after  the  levy  of  the  execution, 
and  while  the  goods  remain  on  the  premises,  in  the 
possession  of  the  sheriff. 

BY  virtue  of  a  fieri  facias,  issued  on  a  judg- 
ment in  favor  of  the  plaintiff  against  the 
defendant,  who  was  tenant  of  a  house  owned 
by  T.  Parcells,  and  which  he  had  leased  to 
one  William  Dean,  under  whom  the  defendant 
took  possession,  the  sheriff  of  N.  Y.,  on  July 
12,  1819,  levied  on  the  goods  and  chattels  of 
the  defendant  on  the  premises.  The  land- 
lord, Parcells,  on  July  14,  1819,  made  an  affi- 
davit that  Dean  was  justly  indebted  to  him 
in  the  sum  of  $350,  for  rent  of  the  premises, 
due  on  May  1,1819.  which  he  filed  in  the  clerk's 
office,  and  served  a  copy  thereof  on  the  sheriff, 
giving  him  notice,  at  the  same  time,  that  he 
claimed  to  be  paid  the  rent  so  due,  before  the 
goods  were  removed  from  the  premises.  The 
goods  not  being  removed  or  sold,  and  another 
quarter's  rent  on  the  premises  having  become 
due  to  him,  P.,  on  Aug.  26,  1819,  made  affi- 
davit, and  gave  notice  to  the  sheriff,  in  like 
manner,  that  the  sum  of  $650  was  due  to  him, 
for  rent  of  the  premises,  which  he  claimed  to 
have  paid  to  him  before  the  goods  were 
2*]  removed  *or  sold.  On  Sept.  14, 1819,  the 
sheriff  sold  the  goods  on  the  execution  for 
$404.65. 

Mr.  Drake,  in  behalf  of  the  landlord,  now 
moved  for  an  order  on  the  sheriff  to  pay  over 
the  money  remaining  in  his  hands  from  the 
proceeds  of  the  execution  to  P.,  the  landlord. 

Mr.  Burr,  contra,  read  an  affidavit,  stating 
that  the  defendant  entered  into  possession  of 
the  premises  on  May  1,  1819  ;  that,  afterwards, 
P.,  the  landlord,  had  said  that  he  should  not 
exact  from  the  defendant  any  rent  due  for  the 
premises  previous  to  her  taking  possession  ; 
and  that,  in  consequence  thereof,  the  plaintiff 
had  been  induced  to  credit  the  defendant  to  a 
considerable  amount. 

He  contended  that  the  landlord  could  not, 
in  any  event,  be  entitled  to  demand  of  the 
sheriff  any  rent  which  became  due  subse- 
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quently  to  the  levy  of  the  execution,  though 
the  goods  were  afterwards  removed  and  sold. 
(Gwillamv.  Barker,  1  Price's  Ex.,  274;  Hos- 
kins  v.  Knight,  1  Maule  &  S.,  245.) 

Per  Curiam.  The  landlord  had  a  lien  on 
the  goods  for  the  quarter's  rent  due  on  May  1 . 
1819,  previous  to  the  levy  of  the  execution. 
But  he  is  not  entitled  to  demand  of  the  sheriff 
the  rent  which  subsequently  accrued,  while 
the  goods  remained  on  the  premises,  in  the 
sheriff's  possession.  The  rule,  therefore,  must 
be  for  the  sheriff  to  pay  to  Parcells,  the  land- 
lord, the  rent  due  on  May  1,  1819. 

Rule  accordingly. 

Cited  in— 4  Cow.,  580;  3  Wend.,  450:  2  Hill,  381 ;  2 
Edw.,  413. 


*SULLIVAN,  Assignee,  &c.,         [*3 

v. 
ALEXANDER,  ET  AL. 

Practice — Delivery  of  Capias  ad  Resp.  by  Plaint- 
iffs Attorney,  to  Third  Party — Attorney  may 
Alter  Teste  and  Return,  before  Service. 

Where  the  attorney  for  the  plaintiff  delivered  a 
copals  ad  resp.  to  a  person,  with  directions  to  de- 
liver it  to  the  sheriff,  in  case  A.,  one  of  the  defend- 
ants, a  prisoner  in  execution,  who  had  been  admit- 
ted to  the  liberties  of  the  jail,  on  bail,  should  be 
found  beyond  the  limits  of  the  jail  liberties,  and  to 
alter  the  teste  and  return  of  the  writ,  in  case  it 
should  not  be  necessary  to  deliver  it  before  the 
return  day  expired ;  and  the  agent  of  the  attorney 
accordingly  altered  the  teste  and  return  of  the  writ, 
and  then  delivered  it  to  the  sheriff :  the  court  re- 
fused to  set  aside  the  writ. 

The  attorney,  or  any  person  by  him  authorized 
for  that  purpose,  may  alter  the  teste  and  return  of 
a  writ  before  it  is  used  or  served. 

Citation— 13  Johns.,  158. 

MR.  WELLS,  for  the  defendants,  moved  to 
set  aside  the  writ  of  capias  ad  responden- 
dum  in  this  cause,  and  all  proceedings  thereon, 
for  irregularity.  The  attorney  for  the  plaint- 
iff, who  issued  the  writ,  made  it  tested  at  N. 
Y..  May  15,  1819,  and  returnable  at  Albany, 
the  first  Monday  of  August,  then  next,  and 
delivered  it  to  E.  Baldwin,  for  the  purpose  of 
having  it  delivered  to  the  sheriff  of  the  City 
and  County  of  N.  Y.,  in  case  Alexander,  one 
of  the  defendants,  who  had  been  taken  in 
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execution,  and  admitted  to  the  liberties  of  the 
jail,  on  giving  security  to  the  sheriff,  should 
be  found  beyond  the  limits  of  the  jail  liberties ; 
and  Baldwin  was  expressly  authorized  by  the 
plaintiff's  attorney  to  alter  the  teste  and  return 
of  the  writ,  in  case  it  should  not  be  necessary 
to  deliver  it  to  the  sheriff  before  the  first  Mon- 
day of  Aug.,  1819.  B.  accordingly,  kept  the 
writ  until  it  became  necessary  to  use  it,  when 
he  altered  it,  by  making  the  teste  at  Albany  on 
Aug.  2.  1819,  and  returnable  at  the  same  place 
on  Aug.  3.  1819. 

The  plaintiff  did  not  declare  until  Feb.  15, 
last. 

The  defendants'  attorney,  in  his  affidavit, 
stated  that  he  did  not  apply  at  the  last  term  to 
set  aside  the  writ,  because,  from  the  length  of 
time  that  had  elapsed  without  the  plaintiff's 
declaring,  he  doubted  whether  the  plaintiff 
meant  to  proceed  on  the  writ ;  and  because  he 
supposed  that,  in  case  of  such  application,  it 
would  be  requisite  for  the  court  to  inspect  the 
writ  which  was  filed  in  the  office  of  the  clerk 
in  N.  Y.  That  the  cause  of  action  was  stated 
in  the  declaration  to  have  accrued  on  Aug.  3, 
1819. 

Mr.  Wells.  In  Sloan  v.  Wattles,  13  Johns., 
158,  the  attorney  had  sent  the  writ  to  the 
sheriff,  with  instructions  to  him,  that  in  case 
he  did  not  receive  it  in  time,  to  alter  the  return 
day,  which  he  did,  and  the  court  refused  to 
4*J  set  aside  *the  writ,  saying  that  the  attor- 
ney, or  a  person  fully  authorized  by  him, 
might  so  alter  a  writ  before  it  was  actually 
served.  In  the  present  case,  not  only  the 
return  day,  but  the  teste,  has  been  altered,  so 
that  it  is  an  entirely  new  writ.  May  an  attor- 
ney keep  a  writ  in  his  pocket,  until  it  is  spent, 
or  the  return  day  is  entirely  past,  and  then 
alter  the  teste  and  return,  so  as  to  avoid  paying 
for  a  new  seal  ?  In  England,  it  has  been  held 
to  be  illegal  to  fill  up  or  alter  a  writ  after  it 
has  been  sealed,  and  it  is  punishable  as  a  mis- 
demeanor. (8  Mod.,  243  ;  6  Mod.,  310  ;  Dyer, 
241  6/22  Vin.  Abr.,  547.) 

Mr.  D.  B.  Ogden,  contra.  The  only  ques- 
tion is,  whether  the  writ  had  been  used  or 
served ;  for  the  court,  in  Sloan  v.  Wattles, 
expressly  decided  that  the  attorney,  or  the 
sheriff,  as  his  authorized  agent,  might  make 
the  alteration  before  the  writ  has  been  actually 
served.  Now,  the  affidavits  are  positive,  that 
the  alteration  was  made  before  the  writ  was 
used. 

Mr.  T.  A.  Emmet,  in  reply.  This  practice 
of  allowing  writs  to  be  altered  after  they  are 
sealed,  would,  certainly,  not  be  tolerated  by 
the  English  courts.  For  the  convenience  of 
attorneys  residing  in  distant  parts  of  the  State, 
this  court  have  found  it  necessary  to  allow  the 
clerks  to  deliver  sealed  blank  writs.  But  the 
attorney  is  bound  to  use  these  blanks  bonafide. 
After  a  writ  has  been  once  filled  up  and  used, 
it  cannot  be  altered  for  the  purpose  of  being 
used  a  second  time.  The  power  is,  certainly, 
liable  to  great  abuse.  Here  is  a  person  em- 
ployed by  the  creditor  to  watch  the  motions  of 
a  prisoner  admitted  to  the  liberties  of  the  jail, 
and  when  he  has  stepped  beyond  the  limits,  to 
alter  the  writ,  and  immediately  deliver  it  to 
the  coroner  or  sheriff,  when  neither  the  attor- 
ney, nor  the  plaintiff,  at  the  time,  know  that 
any  cause  of  action  exists. 
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Per  Curiam.  The  motion  must  be  denied. 
The  court  have,  not  only  in  Sloan  v.  Wattles* 
but  in  several  other  cases,  allowed  the  attor- 
ney, or  a  person  specially  authorized  *by  [*5 
him  for  that  purpose,  to  alter  the  teste  and 

return  of  a  writ  before  it  was  served. 

\ 

Motion  denied. 
Cited  ln-36  N.  J.  L.,  178. 


HUNT  TJ.  BROOKS. 

Practice — Discharge  under  Act  for  Relief  of 
Debtors  as  to  Imprisonment — Also  under  Sub- 
sequent Insolvent  Act — Fi.  Fa.  under  first  Act 
— Audita  Querela  not  a  Supersedeas. 

Where  a  defendant  had  been  discharged  under  the 
Act  of  1801,  for  the  Relief  of  Debtors  with  Respect 
to  the  Imprisonment  of  their  Persons,  and  after- 
wards under  the  Act  for  the  Benefit  of  Insolvent 
Debtors  and  their  Creditors,  passed  Apr.  3,  1811,  and 
the  plaintiff,  notwithstanding1  the  discharge  under 
the  last-mentioned  Act,  issued  a  fi.  fa.  on  the  judg- 
ment under  the  provisions  of  the  first  Act ;  the 
court  refused  to  set  aside  the  execution,  leaving 
the  defendant  to  his  audita  querela,  but  not  allow- 
ing it  to  operate  as  a  siipersedeas  to  the  execution ; 
or  to  stay  the  proceedings  on  the  execution  pending 
the  audtta  yuerela. 

THE  plaintiff  recovered  a  judgment  against 
the  defendant,  in  Aug.,  1804,  on  which 
a  test.  fi.  fa.  was  issued,  and  returned  in  part 
satisfied.  A  test.  cap.  ad  sat.  was  thereupon 
issued,  on  which  the  defendant  was  impris- 
oned from  1805  to  June,  1808,  when,  on  appli- 
cation to  the  Court  of  Common  Pleas,  he  was 
discharged  from  imprisonment,  pursuant  to 
"  the  Act  for  the  Relief  of  Debtors  with 
Respect  to  the  Imprisonment  of  their  Persons." 
(1  N.  R.  L.,  348,  sess.  36,  ch.  81.)  And  on 
Feb.  7,  1812,  the  defendant  was  discharged 
from  his  debts,  by  virtue  of  the  "  Act  for  the 
Benefit  of  Insolvent  Debtors  and  Creditors," 
passed  Apr.  3,  1811.  On  Mar.  1,  1819,  the 
plaintiff  caused  an  alias  test.  fi.  fa.  to  be  issued 
and  delivered  to  the  sheriff  of  Madison  County, 
by  which  the  sheriff  levied  on  the  personal 
property  of  the  defendant  to  the  value  of  $50  ; 
and  the  sheriff  also  levied  on  the  real  estate  of 
the  defendant.  After  the  return  of  the  alias 
test.  fi.  fa.  a  venditioni  exponas  was  issued  and 
delivered  to  the  sheriff.  In  May,  1819,  appli- 
cation was  made  to  the  court  to  set  aside  the 
alias  test.  fi.  fa.  on  the  ground  of  the  dis- 
charges of  the  defendant  under  the  Acts  above- 
mentioned,  but  the  court,  in  August  following, 
denied  the  motion,  and  allowed  the  plaintiff 
to  amend  his  execution.  In  October  Term 
last,  the  defendant  made  a  second  application 
to  the  court  to  set  aside  the  execution,  and  for 
leave  to  issue  an  audita  querela.  The  court 
granted  leave  to  issue  an  *audita  querela,  [*G 
but  not  to  operate  as  a  supersedeas  to  the  exe- 
cution. The  defendant  brought  a  writ  of  error 
on  the  decision  of  the  court,  denying  his  appli- 
cation to  set  aside  the  execution.  This  writ 
of  error  was,  in  March  last,  quashed  in  the 
Court  for  the  Correction  of  Errors,  but  with- 
out expressing  any  opinion  on  the  merits  of 
the  case,  on  the  ground  that  no  writ  of  error 
would  lie  on  such  an  order  of  this  court ;  and 
that  the  proper  remedy  was  by  audita  querela. 
The  defendant  accordingly  sued  out  a  writ  of 
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•audita  querela,  which  was  presented  to  this 
court  and  allowed,  and  a  venire  facias  was 
issued  thereon. 

Mr.  S.  Jones,  Jr. ,  for  the  defendant,  on  the 
ground  of  these  proceedings,  now  moved  for 
a  superseded*  to  the  venditioni  exponent,  directed 
to  the  sheriff  of  Madison  County,  or  for  such 
other  relief  as  this  court  should  think  proper 
to  grant.  The  affidavit  of  the  defendant  stated 
that  he  was  informed  and  believed  that  the 
plaintiff  was  ia  embarrassed  circumstances, 
and  that  he  would  be  unable  to  refund  to  the 
defendant  the  amount  of  real  and  personal 
property  which  had  been  levied  on  under  the 
execution,  in  case  a  sale  thereof  should  be 
made.  But  this  allegation  was  denied  by  the 
plaintiff's  affidavit. 

Mr.  Jones  said  it  was  the  usual  course,  on 
allowing  and  filing  the  audita  querela,  for  the 
court  to  supersede  the  execution,  or,  at  least, 
to  order  a  stay  of  all  proceedings  thereon 
pending  the  action  of  audita  querela.  (2 
Crompt.  Pr.,  426.)  If  the  property  should  be 
sold  under  the  execution,  and  the  money  paid 
over  to  the  plaintiff,  the  defendant  would  be 
without  remedy. 

Mr.   T.  A.  Emmet,  contra. 

Per  Guriam.  The  court,  in  October  Term, 
when  they  allowed  the  defendant  his  audita 
•querela,  decided  that  it  should  not  operate  as 
a.  supersedes  to  the  execution.  We  did  not 
mean  to  set  aside  or  stay  the  execution.  This 
7*]  is  a  renewal  *of  the  same  application.  The 
motion  must  be  denied. 

Motion  denied. 
Cited  in— 1  Barb.  Ch.,  350. 


JACKSON,  ex  dem.  RANDALL  ET  AL., 
T.  &  A.  DAVIS. 

Ejectment— Title  under  Sheriff's  Sale — Error  in 
Simplification  as  to  Date,  Immaterial — Sale 
under  Execution — Purchaser  of  Mortgagor's 
Interest  may  Maintain  Ejectment — Covenant 
of  Judgment — Creditor  to  Postpone  Sale — 
Violation  does  not  Avoid  Sale — Mortgage 
Cannot  be  Proved  by  Recital  in  a  Deed. 

In  an  action  of  ejectment,  the  plaintiff  claimed 
title  under  a  sheriff's  sale  on  an  execution,  and  the 
exemplification  of  the  record  of  the  judgment 
stated  that  it  was  filed  and  docketed  on  May  22; 
and  the  execution  directed  the  sheriff  to  levy  on 
the  lands  of  which  the  defendant  was  seised  on  May 
2.  Held  that  this  was  not  such  an  irregularity  as 
would  effect  or  destroy  the  title  of  the  purchaser 
under  the  sheriff's  sale.  And  the  clerk  of  the  court 
having  certified  that  there  was  an  error  in  the 
exemplification,  and  that  the  record  was,  in  fact, 
filed  May  2,  the  court  refused  to  grant  a  new  trial 
on  the  ground  of  the  mistake. 

A  deputy-sheriff  may  sell  lands  under  an  execu- 
tion, and  execute  a  deed  to  the  purchaser  as  in  the 
name  of  the  sheriff ;  it  is  not  necessary  to  show  any 
special  authority  from  the  sheriff  to  the  deputy. 

A  purchaser,  under  a  sheriff 's  sale,  of  all  the  right 
and  title  to  land  of  a  mortgagor  in  possession,  is 
entitled  to  recover  in  ejectment  against  the  mort- 
.gagor.though  the  mortgagee  has  been  made  a  co-de- 
fendant, and  the  mortgage  is  outstanding. 

Where  the  lessor,  in  an  action  of  ejectment,  who 
had  become  the  purchaser  of  land  under  an  execu- 
tion and  judgment  in  his  favor,  had  covenanted 
with  the  defendant  to  postpone  the  sale  for  two 
years,  it  is  no  defense  in  the  action  that  the  sale 
was  made  in  violation  of  his  covenant,  and  before 
the  expiration  of  the  time  limited. 
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Though  the  existence  of  an  absolute  deed  may  be 
proved  by  a  recital  in  another  deed  against  the 
party  making  such  recital,  yet  it  seems  that  an 
outstanding  mortgage  cannot  be  proved  by  such 
recital  :  for  if  produced,  it  might  appear  to  have 
been  satisfied,  no  release  being  necessary  to  recon- 
vey  the  title  to  the  mortgagor. 


was  an  action  of  ejectment  for  part  of 
-L  lot  No.  55,  in  the  town  of  Manlius,  tried 
at  the  Onondaga  Circuit,  in  June,  1819,  before 
Mr.  Justice  Platt.  The  plaintiff  claimed  title 
to  the  premises  under  a  sheriff's  sale  on  afi.fa. 
issued  on  a  judgment  in  this  court,  in  favor  of 
Randall,  one  of  the  lessors,  against  Thomas 
Davis,  one  of  the  defendants,  for  $600  of 
debt,  &c.,  the  record  of  which,  according  to 
the  exemplification  thereof,  produced  at  the 
trial,  was  signed  May  2,  1816,  and  filed  and 
docketed  May  22,  1816.  The  ft.  fa.  directed 
the  sheriff  to  levy  on  the  lands  of  which  the 
said  T.  D.  was  seised  on  May  2,  1816,  or  at 
any  time  thereafter,  &c.  The  plaintiff  also 
gave  in  evidence  the  record  of  another  judg- 
ment in  the  Onondaga  Court  of  Common 
Pleas,  in  favor  of  Sylvanus  Tousley,  the  other 
lessor,  against  T.  D.,  signed  Sept.  25,  1816, 
and  filed  and  docketed  the  same  day  ;  and  the 
fi.  fa.  on  this  judgment  directed  the  sheriff  to 
levy  on  lands  of  which  T.  D.  was  seised, 
Sept.  20,  1816,  or  at  any  time  thereafter,  &c. 
The  *suit  was  commenced  against  T.  D.  [*8 
alone,  the  tenant  in  possession,  "and  A.  D.,  the 
other  defendant,  was  afterwards  let  in  to 
defend  as  landlord. 

The  defendants'  counsel  objected  to  these 
executions  being  admitted  in  evidence,  be- 
cause they  directed  the  sheriff  to  levy  the 
debts,  &c.,  on  lands  and  tenements  of  which 
the  defendant,  T.  D.,  was  seised,  prior  to  the 
time  of  filing  and  docketing  the  judgments. 
The  judge  admitted  the  evidence,  reserving 
the  point.  The  plaintiff  then  proved  a  sale  to 
the  lessors,  who  were  the  plaintiffs  named  in 
the  executions,  Aug.  13,  1818,  and  gave  in 
evidence  a  deed  executed  by  John  Grinnol,  a 
deputy-sheriff,  signed  as  follows:  "John 
Grinnol  for  Jones  Earl,  Jr.  (L.  S."),  and 
acknowledged  by  Grinnol.  The  defendants' 
counsel  objected  to  the  deed  as  evidence,  on 
the  ground  that  it  did  not  appear  that  Grin- 
nol had  any  special  authority  to  execute  it  ; 
but  the  judge  overruled  the  objection. 

It  was  admitted  that  the  defendants  were  in 
possession  ;  and  they  offered  in  evidence  the 
registry  of  a  mortgage  executed  by  T.  D.  to 
A.  D.,  dated  July  26,  1809,  for  the  premises  in 
question  ;  the  plaintiff's  counsel  objected  to 
the  evidence,  and  it  was  overruled  by  the 
judge.  The  defendants'  counsel  then  gave  in 
evidence  a  covenant,  executed  June  9,  1817,by 
which  the  lessors  of  the  plaintiff,  in  consider- 
ation that  A.  D.  had  that  day  covenanted  and 
agreed  to  give  the  judgments  above  mentioned 
a  preference  over  his  mortgage,  covenanted 
and  agreed  to  postpone  and  delay  the  sale  of 
the  premises,  by  virtue  of  the  judgments  and 
executions,  for  two  years  from  the  date  of  that 
agreement,  on  condition  that  the  interest  on 
the  balance  due  on  the  judgments  be  paid  by 
June  9,  then  next. 

The  jury,  by  direction  of  the  judge,  found 
a  verdict  for  the  plaintiff,  subject  to  the 
opinion  of  the  court  on  the  above  case. 

On  the  argument,  the  plaintiff  produced  the 
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certificate  of  A.  Breese,  one  of  the  clerks  of 
this  court,  that  the  judgment  first  above-men- 
tioned was,  in  fact,  filed  and  docketed  May  2, 
1816,  there  having  been  a  mistake  in  the 
exemplification. 

9*1  *Mr.  Sill,  for  the  plaintiff,  contended 
that  the  Act  (36  sess.,  ch.  50,  sec.  2,  1  N.  R.  L., 
501),  which  declares  that  no  judgments  shall 
affect  lands,  as  to  purchasers  or  mortgagees, 
&c.,  did  not  apply  to  the  defendants,  who 
were  not  purchasers  or  mortgagees  ;  that  the 
actual  time  of  filing  the  record,  therefore, was 
not  material,  in  this  case,  as  no  land  had,  in 
fact,  been  levied  on,  but  what  was  liable  to 
the  judgment.  The  direction  to  the  sheriff  in 
the  body  of  the  execution,  did  not  render  it 
void.  It  was  a  clerical  mistake,  which  might 
be  amended,  and  ought  not  to  prejudice  the 
plaintiff.  (13  Johns.,  101  ;  8  Johns.,  361  ;  2 
Johns.,  46.) 

Again  ;  as  to  the  objection  that  the  deed 
was  executed  by  the  deputy-sheriff,  this 
court,  in  Jackson  v.  Bush,  10  Johns.,  223, 
decided  that  a  deed  executed  by  the  deputy- 
sheriff,  in  the  name  and  behalf  of  his  princi- 
pal, was  good.  (2  Johns.,  63.)  The  deputy 
is  vested  with  the  same  power,  in  this  respect, 
as  the  sheriff  himself. 

The  registry  of  a  mortgage  is  merely  to 
secure  the  priority  of  the  iucumbrance,  and  is 
no  evidence  of  title.  And  the  covenant  or 
contract  which  was  introduced  is  no  evidence, 
for  it  refers  to  a  mortgage  which  is  higher  and 
better  evidence.  Besides,  it  does  not  appear 
that  the  condition  was  ever  performed. 

Mr.  N.  Williams,  contra.  The  lessors  of  the 
plaintiff,  having  purchased  under  the  execu- 
tion, are  to  be  deemed  to  have  notice  of  all 
irregularities  in  the  process  or  proceedings. 
(Simonds  v.  Catlin,  2  Cai.,  61.)  A  fi.fa.  issu- 
ing into  a  different  county  from  that  in  which 
the  venue  was  laid,  without  a  testatum,  is  void; 
so  is  a.  fi.fa.  tested  out  of  term.  The  statute 
directs,  that  the  particular  day  on  which  the 
lands  became  liable  for  the  debt,  by  reason  of 
the  judgment,  should  be  specified  in  the  exe- 
cution. (1  N.  R.  L..  502,  sec.  9.)  There  is 
here  a  defect  in  authority.  All  the  power  to 
take  lands  in  execution,  is  derived  from  the 
statute,  (sec.  7.) 

The  registry  of  the  mortgage  ought  to  have 
been  received  as  evidence  ;  but  if  not  admis- 
1O*]  sible,  the  recital  of  the  *mortgage  in  the 
contract  executed  by  the  parties,  was  suf- 
ficient, as  the  lessors'  were  estopped  by  the 
recital  from  denying  the  mortgage.  (Gilb. 
Ev.,  87;  Phil.  Ev.,  356.) 

By  this  contract,  the  lessors  of  the  plaintiff 
agreed  to  postpone  the  sale  of  the  premises, 
until  after  the  time  when  they  were,  in  fact, 
sold. 

PLATT,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  claims  title  under  the  sheriff's 
sale  on  a  fi.  fa.,  upon  a  judgment  in  this 
court,  in  favor  of  Randall  v.  Thomas  Davis, 
which,  according  to  the  exemplification  by  the 
clerk,  was  signed  May  2,  and  filed  and  dock- 
eted May  22,  1816. 

The./?,  fa.  directed  the  sheriff  to  sell  the 
lands  whereof  Thomas  Davis  (one    of  these 
defendants)  was  seised  May  2,  1816,  &c. 
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There  was  also  another  judgment  in  the 
Common  Pleas  of  Onondaga.  in  favor  of 
Tousley,  against  the  same  defendant,  and  &fi. 
fa.  thereon,  in  which  a  similar  mistake  ap- 
peared in  making  the  fi.  fa.  overreach  the 
filing  and  docketing  of  the  judgment. 

This  suit  was  originally  against  Thomas 
Davis  alone,  as  tenant  in  possession,  and 
Anthony  Davis  was  admitted  as  co-defendant, 
claiming  to  be  landlord,  &c. 

The  first  question  on  the  trial  was,  whether 
the  mistake  in  the  executions  was  fatal.  I 
reserved  that  point  ;  and  in  regard  to  the  first 
judgment,  the  clerk  now  certifies  that  he 
made  a  mistake  in  the  exemplification,  as  to- 
the  time  of  filing  the  record  of  judgment  -r 
that  it  was  on  the  2d,  and  not  May  22, 
1816.  So  that  even  admitting  the  objection  at 
the  trial  to  have  been  well  founded,  yet  it  i& 
now  obviated,  and  it  would  be  useless  to  send 
the  cause  to  a  new  trial  for  that  error. 

I  incline  to  think,  however,  that  such  an 
irregularity  in  the  fi.fa.  would  not  invalidate 
the  title  derived  under  the  sheriff's  sale.  I  do- 
not  perceive  that  it  could  injure  any  person. 

The  second  objection  at  the  trial  was,  that 
the  deed  was  executed  to  the  lessors  of  the 
plaintiff  by  a  deputy-sheriff,  without  showing 
any  special  authority  to  do  that  particular  act. 
This  objection  was  overruled  ;  and  I  see  no- 
reason  to  doubt  *the  propriety  of  that  [*  11 
decision.  He  was  admitted  to  be,  in  fact,  a 
general  deputy  ;  and  that  is  enough  to  author- 
ize his  executing  the  deed  for  the  sheriff,  as 
well  as  any  other  act  which  might  be  done  by 
deputy. 

The  defendants  admitted  the  actual  posses- 
sion of  Thomas  Davis,  one  of  the  defendants  ; 
but  contended  that  he  had  executed  a  mort- 
gage of  the  premises  to  Anthony  Davis,  prior 
to  the  judgments  under  which  the  plaintiff 
claimed,  and  offered  the  registry  of  mortgages 
to  prove  such  mortgage,  which  was  rejected 
as  incompetent  evidence. 

The  defendants  then  gave  in  evidence  a  cov- 
enant whereby  the  lessors  of  the  plaintiff  recite 
that  Thomas  Davis  had  executed  such  a  mort- 
gage to  Anthony  Davis  ;  and  in  which  cov- 
enant they  stipulate,  that  in  consideration  that 
Anthony  Davis  had  agreed  to  allow  the  judg- 
ments to  take  priority  over  his  mortgage, 
they  (the  lessors  of  the  plaintiff)  would  stay 
executions  for  two  years,  from  June  9,  1817"; 
provided  the  interest  on  the  amount  of  the 
judgments  should  be  paid  yearly.  One  year's 
interest,  according  to  this  covenant,  fell  due 
June  9,  1818  ;  and  the  premises  were  sold  on 
the  executions,  Aug.  13,  1818.  No  evidence 
of  payment  of  interest  was  offered  ;  nor  was 
there  any  evidence  that  the  mortgagee  had 
ever  come  to  the  actual  possession  under  his 
mortgage. 

The  covenant  to  stay  execution  is  not  avail- 
able in  ejectment.  If  that  stipulation  was  vio- 
lated, the  defendants  should  have  applied  to 
the  court  to  set  aside  the  execution  ;  or  might 
have  had  relief  in  chancery.  But  here  is  no 
evidence  that  the  covenant  was  broken  on  the 
part  of  the  lessors  of  the  plaintiff.  The  pre- 
sumption is,  that  the  interest  was  not  paid  ; 
and  therefore  they  had  a  right  to  issue  exe- 
cution, &c. 

The  utmost  effect  of  the  covenant  in  this- 
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action,  was  to  prove,  by  the  recital,  the  exist- 
ence of  such  a  mortgage.  But,  even  then, 
the  equity  of  redemption  might  be  sold,  and 
was  actually  conveyed  to  the  lessors  of  the 
plaintiff  under  those  executions  ;  and  they 
are  entitled  to  the  possession  which  the  mort- 
gasror  holds. 

Besides,  although  the  existence  of  an  abso- 
lute deed  or  lease  may  be  proved  by  a  recital, 
1 2*]  against  the  party  making  *such  recital, 
and  allclaiming  under  him,  yet  I  incline  to 
think  that  a  mortgage  cannot  be  so  proved, 
because  it  is  defeasible  by  payment  of  the 
mortgage  money ;  and  if  produced,  it  might 
probably  show  an  acknowledgment  of  satis- 
faction on  the  back  of  it,  that  being  the  usual 
mode ;  no  release  being  necessary  to  restore 
the  title  to  the  mortgagor. 

But  whether  there  be  such  an  outstanding 
mortgage  or  not,  the  plaintiff  is  entitled  to  re- 
cover the  possession,  as  against  the  mortgagor, 
whose  title,  more  or  less,  has  been  sold  to  the 
lessors  of  the  plaintiff  on  a.fi.fa.  against  such 
mortgagor  in  possession  ;  and  the  mortgagee 
having  been  made  co-defendant,  makes  no  dif- 
ference, unless  it  be  shown  that  there  was  an  act- 
ual transfer  of  possession  from  the  mortgagor 
to  the  mortgagee,  which  is  not  pretended  in 
this  case. 

We  are,  therefore,  of  opinion  that  the  plaint- 
iff is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

Cited  in  -5  Cow.,  530 ;  9  Cow.,  193 ;  1  Wend.,  436 :  4 
Wend.,  589;  8  Wend.,  680;  11  Wend.,  436:  21  Wend., 
485 ;  5  Hill,  376 ;  2  E.  D.  S.,  493  ;  68  N.  Y.,  478 ;  23  Cal., 
399. 


OLMSTEAD  v.  GREENLY. 

Negotiable  Paper — Accommodation  Indorser — 
Collfiteral  Undertaking  for  Debt  of  Another — 
Independent  Consideration — Not  Within  Stat- 
ute of  Frauds. 

The  plaintiff  was  indorser  of  a  note  made  by  B. 
for  his  accommodation ;  and  B.,  who  was  also  in- 
debted to  the  plaintiff,  having  a  sum  of  money  and 
goods,  with  which  he  was  ready  to  pay  the  note,  &c., 
and  to  secure  the  plaintiff,  it  was  agreed  between 
the  plaintiff.  B.,  and  the  defendant,  that  B.  should 
place  the  money  and  goods  in  the  hands  of  the 
defendant,  who  should  pay  the  note,  and  the  debt 
due  the'  plaintiff,  and  indemnify  the  plaintiff 
against  the  note,  &c.,  and  B.  accordingly  delivered 
the  money  and  goods  to  the  defendant,  who  there- 
upon undertook  to  pay  the  note,  &c.  Held  that  this 
was  not  a  promise  or  undertaking  for  the  debt  or 
default  of  another,  withjn  the  Statute  of  Frauds ; 
and  the  defendant  having  failed  to  perform  his 
agreement,  the  plaintiff  is  entitled  to  recover  dam- 
ages for  the  breach  of  the  contract. 

Citation— 2  East-,  324. 

rPHIS  was  an  action  of  assumpsit.  The  declar- 
-L  ation  contained  three  special  counts,  and 
a  count  for  money  paid,  &c.,  money  had  and 
received,  &c.  The  first  three  counts,  though 
there  was  some  slight  variation  between  them, 
stated,  in  substance,  that  the  plaintiff  was  an 
indorser  of  a  promissory  note  for  $l,000,made 
by  E.  Bristol  and  Justin  Higgins,  for  their 
own  benefit  and  accommodation,  payable  at 
the  office  of  the  Utica  Ins.  Co.,  to  the  plaintiff 
and  Elisha  Payne,  and  which  the  plaintiff  had 
become  liable  to  pay  ;  that  E.  Bristol  was  in- 
13*]  debted  *to  the  plaintiff  in  the  sum  of 
$150  ;  that  it  was  agreed  between  the  plaintiff 
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and  defendant  and  Bristol,  that  Bristol  should 
place  in  the  defendant's  hands  the  sum  of 
$600  in  money,  and  goods  to  the  amount  of 
$1,500 ;  and  that  the  defendant  should  pay  the 
note,  so  indorsed  by  the  plaintiff,  at  the  Utica 
Ins.  Office,  and  should  indemnify  the  plaintiff 
against  all  moneys,  costs,  &c., which  he  might 
be  compelled  to  pay  by  reason  of  his  said  in- 
dorsement, and  should  also  pay-  to  the  plaint- 
iff the  debt  owing  to  him  from  Bristol.  The 
plaintiff  alleged  that  Bristol  had  the  money 
and  goods  ready  for  the  purpose  of  paying 
the  note  and  the  debt  due  the  plaintiff ;  and 
that  the  plaintiff,  instead  of  receiving  the 
money,  &c.,  himself,  caused  and  procured  it 
to  be  delivered  by  Bristol  into  the  hands  of  the 
defendant  for  the  purposes  above  mentioned  ; 
but  that  the  defendant  did  not  pay  the  said 
note  so  indorsed,  &c.,  nor  did  he  indemnify 
the  plaintiff,  &c.,  according  to  his  promise  and 
undertaking,  &c. 

The  defendant  pleaded,  1.  Non  assumpsit. 
2.  As  to  the  first  three  counts,  the  Statute  for 
the  Prevention  of  Frauds,  the  agreement  be- 
ing a  parol  undertaking  for  the  debt  or  default 
of  Bristol,  and  Bristol  &  Higgins.  To  this 
plea  there  was  a  demurrer,  and  joinder  in 
demurrer,  which  was  submitted  to  the  court 
without  argument. 

Per  Curiam.  We  are  of  opinion  that  this  is 
not  a  case  within  the  Statute  of  Frauds.  It  is 
not  a  mere  collateral  undertaking,  or  agree- 
ment, on  the  part  of  the  defendant  to  pay  the 
debt  of  Bristol  ;  but  was  an  original  contract 
on  an  independent  consideration,  received  by 
the  defendant, by  the  procurement  of  the  plaint- 
iff. The  plaintiff  has  the  same  ground  of 
action  as  if  he  had  delivered  his  own  goods  to 
the  defendant,  as  the  consideration  of  the 
promise.  (Cartling  v.  Aubert,  2  East,,  324.) 
The  plaintiff  is,  therefore,  entitled  to  judg- 
ment. 

Judgment  for  the  plaintiff. 

Cited  in— 22  Cal.,  190. 


*BURDICK  v.  GREEN.          [*  1  * 

Pleading — Special  Count  on  Promissory  Note — 
Money  Count — Plaintiff  may  elect  under  which 
to  give  Note  in  Evidence — Plea  of  Discharge 
under  Insolvent  Act  passed  Subsequent  to  Exe- 
cution of  Contract — Failure  to  Demur — De- 
fense of  Fraud  not  Sustained  —  Judgment 
Verdicto  non  Obstante — Statute  of  Limita- 
tions— Commencement  of  Suit,  what  is. 

Where  the  declaration  contains  a  special  count  on 
a  promissory  note,  and  also  the  common  counts, 
for  money  lent,  &c.,  and  for  goods  sold  and  de- 
livered, &c.,  the  plaintiff  may  elect  the  count  on 
which  to  give  the  note  in  evidence. 

Where  the  defendant  pleads  his  discharge  under 
an  Insolvent  Act,  passed  subsequent  to  the  making- 
of  the  contract  on  which  the  suit  was  brought,  and 
which  would,  therefore,  have  been  bad  on  demurrer, 
and  the  plaintiff,  instead  of  demurring,  replies 
fraud,  and  goes  to  trial  on  the  issue  as  to  the  fact  of 
fraud  or  not,  which  is  found  against  him,  yet,  as 
the  plea  of  such  a  discharge  contains  no  ground  of 


NOTE.— State  Insolvent  Acts— Void  as  to  contract* 
executed  p?-ior  to  passage  of  act.  See  Hicks  v.  Brown, 
12  Johns.,  142 ;  Van  Raugh  v.  Van  Arsdaln,  3  Cai., 
154,  notes. 

Commencement  nf  suit,  what  constitutes.  See 
Lowry  v.  Lawrence,  1  Cai..  69,  note. 
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defense  to  the  action,  the  court  may,  notwithstand- 
ing the  verdict,  give  j  udgment  for  the  plaintiff. 

The  issuing  of  the  writ  is  the  commencement  of 
the  suit,  in  all  cases  where  the  time  is  material,  so 
as  to  save  the  Statute  of  Limitations.  And  it  is  not 
necessary  to  show  that  the  writ  has  been  returned, 
nor  that  it  was  actually  delivered  to  the  sheriff ; 
but  it  is  sufficient,  if  it  appear  that  the  writ  was 
made  out  and  sent  to  the  sheriff  or  his  deputy,  by 
mail  or  otherwise,  with  a  bona  fide,  absolute  and 
unequivocal  intention  of  having  it  served.* 

THIS  was  an  action  of  assumpsit,  tried  at  the 
last  Circuit  in  Clinton  County,  before  the 
Chief  Justice.  The  declaration  contained  five 
counts :  1.  On  a  promissory  note  made  by  the 
defendant,  dated  at  St.  Raw,  in  Lower  Canada, 
June  21,  1810,  for  $1,525,  payable  to  the 
plaintiff  or  order  on  Aug.  1,  following.  2. 
On  the  same  note,  stating  an  indorsement  of  it 
by  him  to  Joel  Ketchum,  and  that  K.  after- 
wards, July  31,  1816,  re-assigned  the  note,  it 
not  having  been  paid,  to  the  plaintiff.  3.  For 
money  lent,  money  paid,  and  money  had  and 
received.  4.  For  goods  sold  and  delivered.  5. 
A  quantum  valebant  for  goods  sold,  &c. 

The  defendant  pleaded:  1.  Nort  assumpsit. 
2.  The  Statute  of  Limitations.  3  and  4.  A  dis- 
charge under  the  Insolvent  Act,  April  3,  1811, 
and  two  other  pleas,  which  were  disposed  of 
bv  the  court,  on  demurrer.  (See  S.  C.,  15 
Johns.,  247.) 

The  plaintiff  replied  to  the  second  plea  that 
a  capias  was  sued  out  July  31,  within  six 
years  next  before,  &c.,  and  to  the  third  and 
fourth  pleas,  that  the  discharge  of  the  defend- 
ant under  the  Insolvent  Act  was  fraudulent, 
<fec.  The  defendant  rejoined,  taking  issue  on 
these  replications. 

From  the  caption  of  the  declaration,  and  the 
memorandum  in  the  N.  P.  record,  it  appeared 
that  the  suit  was  commenced  Aug.  17,  1816. 
At  the  trial,  the  defendant's  counsel  called  on 
the  plaintiff  to  elect  to  which  count  the  note 
which  had  been  offered  in  evidence  should  be 
applied,  as  there  were  special  defenses  and 
different  pleas  to  the  several  counts,  contend 
ing  that  the  defendant  had  a  right  to  have  it 
applied  to  such  count  as  he  pleased,  and  apply 
to  it  the  defense  set  up  under  such  count  ;  but 
15*]  *the  judge  ruled  that  the  plaintiff  might 
apply  it  to  any  count  he  pleased."  The  plaint- 
iff offered  to  prove,  by  parol,  the  time  of  issu- 
ing the  writ  in  order  to  save  the  Statute ;  but 
it  being  objected  that  such  evidence  was  inad- 
missible, and  that  the  writ  ought  to  be  pro- 
duced, the  judge  reserved  the  question,  and 
allowed  the  evidence  to  be  given.  The  plaint- 
iff's attorney  then  testified,  that  "  in  the  latter 
part  of  July,  1816,  the  plaintiff  came  to  his 
office,  in  Granville,  and  took  the  note,  and 
went  to  Troy  to  get  an  assignment  of  it  from 
Joel  Ketchum,  and  returned,  a  day  or  two  be- 
fore July  31,  1816,  without  the  note  ;  and  the 
witness  then  made  out  the  writ  and  entered  it 
in  his  register,  either  then  or  afterwards,  as  of 

*The  reporter  in  his  marginal  note  has  undoubted- 
ly mistaken  the  idea  intended  to  be  conveyed  by 
Judge  Platt  in  his  opinion.  He  does  not  intend  to 
say  it  is  not  necessary  to  show  that  the  writ  ever 
came  to  the  hands  of  the  sheriff ;  but  that  if  issued 
bona  fide  and  sent  within  the  six  years  it  would  be 
sufficient  tho'  it  reached  the  sheriff  after.  Vide 
Law,  qui  tarn,  v.  Little,  17  Johns.,  346. 

(Signed)  R.  H.  W. 

[The  foregoing  is  a  copy  of  an  autograph  note  by 
Chancellm  Walworth  in  his  18th  Johnson,  now  in 
Rochester  Law  Library.— Ed.] 
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July  31,  as  that  would  be  the  last  day  before 
the  Statute  of  Limitations  would  attach,  in 
order  to  give  time  to  have  the  assignment  of 
the  note  made  in  N.  Y.,  to  which  place  J.  K. 
had  removed,  and  to  which  the  plaintiff  in- 
formed him  he  had  sent  the  note  to  be  as- 
signed ;  that  he  gave  the  writ  to  the  plaintiff, 
with  directions  not  to  deliver  it  to  the  sheriff 
before  July  31,  and  sometime  afterwards  he 
received  the  note  and  assignment  by  mail  from 
J.  K.,  from  N.  Y."  The  defendant's  counsel 
then  insisted  that  if  the  making  out  of  the 
writ  was  to  be  considered  as  the  issuing  of  it, 
it  was  issued  before  the  right  of  action  accrued 
to  the  plaintiff;  and  that  the  plaintiff  was 
bound  to  show  that  the  writ  was  delivered  to 
the  sheriff  in  time  to  save  the  Statute.  The 
plaintiff  then  offered  to  go  into  evidence  under 
the  common  counts,  and  to  recover  for  the 
original  consideration  of  the  note ;  and  he 
called  a  witness,  who  stated  that  the  note  was 
made  at  St.  Raw,  in  Lower  Canada,  June  21, 
1810;  that  the  plaintiff  and  defendant  were  in 
partnership  in  a  raft  of  timber  which  they  had 
collected,  and  that  B.  sold  his  share  of  the 
raft  to  G.,  which  was  the  consideration  of  the 
note.  The  witness,  on  his  cross-examination, 
stated  that  the  other  business  of  the  partner- 
ship between  the  plaintiff  and  the  defendant 
was  settled  at  the  same  time,  and  provision 
made  for  the  payment  of  the  debts  of  the  part- 
nership, &c. ;  that  there  was  an  agreement  in 
writing  respecting  the  settlement,  and  which 
was  delivered  to  B.,  with  the  note.  The  de- 
fendant's counsel  objected  to  the  parol  evi- 
dence altogether,  *as there  was  a  special  [*16 
agreement  in  writing,  and  the  transaction  of 
such  a  nature  as  could  not  be  given  in  evi- 
dence under  the  common  counts.  The  judge 
reserved  the  question.  The  counsel  for  the 
defendant  then  moved  for  a  nonsuit,  on  the 
ground  that  the  plaintiff  had  given  evidence 
sufficient  to  entitle  him  to  recover  ;  and  that 
he  could  not  resort  to  the  common  counts,  &c., 
and  he  insisted  that  the  plaintiff  was  bound  to 
prove  his  issue  under  the  replications  to  the 
pleas  of  discharge  under  the  Insolvent  Act,  as 
to  which  no  evidence  whatever  had  been  pro- 
duced. The  judge  reserved  the  points  ;  and 
by  consent  a  verdict  was  taken  for  the  plaint- 
iff, subject  to  the  opinion  of  the  court  on  all 
the  questions  of  law  and  fact,  with  leave  to 
either  party  to  turn  the  case  into  a  special 
verdict.  And  it  was  agreed  that  if  the  court 
should  be  of  opinion  that  the  evidence  was  not 
proper,  or  that  the  plaintiff  was  not  entitled  to 
recover  upon  it,  under  the  pleadings,  that  then 
judgment  should  be  entered  for  the  defendant, 
and  the  issue  on  the  question  of  fraud  be  con- 
sidered as  found  for  the  defendant,  in  case  a 
special  verdict  was  made. 
Mr.  Z.  R.  Sfiepherd  for  the  plaintiff: 

1.  The  plaintiff  has  the  right  to  elect  to  which 
count  to  apply  his  evidence ;  and  where  he 
fails  to  support  a  count,  on  a  special  contract 
or  agreement,  he  may  resort  to  the  general 
counts.     (Tattle  v.  Mayo,  7  Johns.,  132.) 

2.  The  plaintiff  was  not  bound  to  produce 
a  writ,  in  order  to  show  the  time  when  it  was 
issued.     When    the  contents  of  a  paper  or 
written  instrument  are  to  be  shown,  the  paper 
itself  must  be  produced,  but  the  existence  of 
such  paper  may  be  shown  by  parol.     The  writ 
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might  now  be  produced  to  the  court.  (2 
Johns.,  48.)  But  it  would  be  absurd  to  require 
the  production  of  a  paper,  which,  when  pro- 
duced, would  prove  nothing.  The  taking  out 
of  the  latitat  is  the  true  commencement  of  a 
suit  in  England,  and  the  true  time  may  be 
averred  and  shown,. contrary  to  the  teste  of  the 
writ.  The  mere  writ  would  not  show  the  actual 
time  of  issuing  it.  (4  Esp.  N.  P. ,  100  ;  2  Burr. , 
959.)  The  pleadings  admit  the  existence  of  the 
capias. 

17*]  *3.  The  caption  of  the  declaration, 
and  the  memorandum  of  the  N.  P.  record,  are 
no  more  than  prima  facie  evidence  of  the  time 
of  issuing  the  writ,  and  may  be  rebutted  by 
parol  evidence  of  the  true  time  of  its  issuing. 

4.  But  the  principal  question  is,  whether  the 
writ  was  so  sued  out  as  to  prevent  the  Statute 
from  running  against  the  plaintiff's  demand. 
It  is  settled  that  the  issuing  of  the  capias  is  the 
true  commencement  of  the  suit.     (1  Cai. ,  69  ; 
3  Johns.  Cas.,  145  ;   2  Johns.,  342.)    The  writ 
was  made  out  before  July  31,  and,  though  be- 
fore the  re-assignment  of  the  note  by  Ketchum, 
it  was  sufficient.     The  note  was  in  the  posses- 
sion of  the  plaintiff,  and  was  his  property  ;  he 
had  a  right  to  sue  upon  it ;  and  taking  the  in- 
dorsement afterwards  will  not  defeat  the  action. 
The  time  of  the  indorsement  by  Ketchum, 
whether  before  or  after  the  commencement  of 
the  suit,  was  immaterial,  as  long  as  the  plaint- 
iff was  the  true  owner  of  the  note.     (Baker  v. 
Arnold,  1  Cai.,  269,  per  Thompson,  J.)    But  if 
this  is  not  the  law,  still  the  plaintiff  might, 
under  the  general  counts,  resort  to  the  original 
consideration,  on  producing  and  canceling  the 
note.     A  promissory  note  does  not  extinguish 
the  antecedent  debt.    (15  Johns.,  247.)  Where 
the  writ  was  made  out,   and  the  suit  com- 
menced, the  note  was  the  property   of    the 
plaintiff,  who  could  have  produced  and  can- 
celed it  at  the  trial. 

5.  The  agreement  in  writing,  relative  to  the 
settlement   of    the  partnership    between   the 
plaintiff  and  defendant,  did  not  relate  to  the 
note,  and  ought  not  to  prevent  the  plaintiff  from 
giving  evidence  of  the  original  consideration. 

6.  The  contract  was  made  in  1810,  and  the 
defendant  was  discharged  under  the  Act  of 
1811  ;    according,  then,  to  the  decision  of  this 
court,   in    Roosevelt  v.    Cebra,  17  Johns.,  108, 
which  admits  the  law  as  laid  down  by  the 
Supreme   Court  of  the  U.    S.   in  Sturges  v. 
Crownishield,  4  Wh.,  122,  the  debt  was  not  dis- 
charged. 

7.  The  defendant  was  not  bound  to  prove 
the  issues  on  the  pleas  of  a  discharge  under 
the  Insolvent  Act,  as  they  are  immaterial,  it 
appearing   that  the    cause  of  action  accrued 
before  passing  the  Act.     Judgment  may  be 
given  upon  them,  notwithstanding  the  verdict. 
18*]  (Tidd.  Pr.,  828;  2  Saund.,  *319,  n.  6  ; 

.5  Com.  Dig.,  511,  R,  18  ;  Cro.  Eliz.,  227,  241  ; 
1  Str.,394.) 

Mr.  Walworth,  contra.  The  defendant  was 
bound  to  make  out  the  issue  as  to  his  discharge 
under  the  Insolvent  Act.  The  cause  of  action, 
as  laid  in  the  declaration,  arises  after  the  Act. 
The  plaintiff  should  have  replied  the  fact,  that 
it  was  before  the  Act,  in  order  to  bring  the 
case  within  the  decision  of  the  Supreme  Court 
of  the  U.  S.  Electing,  however,  another 
ground,  that  the  discharge  was  fraudulent,  he 
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was  bound  to  prove  that  issue.  He  cannot  rely 
on  facts  defiors  the  record,  to  show  that  the 
issue  was  immaterial. 

It  appears  that  the  note  was  in  the  hands  of 
Ketchum  when  the  suit  was  actually  com- 
menced, and  the  plaintiff  seeks  to  recover  on  a 
subsequent  assignment  to  him.  The  facts 
stated  are  not  sufficient  to  raise  an  implied 
assumpsit  to  pay  to  the  plaintiff.  The  mode 
of  transferring  a  negotiable  not  is  by  indorse- 
ment, which  raises  an  implied  assumpnit.  An 
assignment  creates  an  express  assumpsit.  This 
is  an  attempt  to  support  an  implied  assumpsit, 
on  a  distinct  assignment.  The  plaintiff 
grounds  his  action  on  the  fact  that  the  note 
was  re-assigned  by  K.  under  his  hand  and 
seal,  in  consideration  of  which  the  defendant 
undertook  and  promised  to  pay  the  plaintiff. 
He  cannot  now  rely  on  the  fact  that  he  was 
owner  of  the  note  before  the  assignment. 

Again  ;  the  plaintiff  ought  to  have  shown 
the  true  time  of  commencing  the  action  ;  and 
for  that  purpose  he  should  have  produced  the 
writ,  that  the  court  might  see  whether  it  had 
been  returned  by  the  sheriff.  For  aught  that 
appears,  the  attorney  may  have  kept  the  writ 
in  his  pocket.  It  should  be  proved  that  the 
writ  was  delivered  to  the  sheriff.  In  Brown 
v.  Babington,  2  Ld.  Raym.,  883,  and  in  Harris 
v.  Woolford,  6  T.  R..  617,  it  was  held  that  in 
order  to  save  the  Statute,  it  is  not  enough  to 
show  merely  that  that  a  writ  was  sued  out, 
but  the  plaintiff  must  show  that  it  has  been 
returned.  At  least,  a  delivery  of  the  writ  to 
the  sheriff  is  requisite  (Branson  v.  Earl,  17 
Johns.,  65);  and  there  is  no  evidence  whatever 
of  that  fact.  It  is  admitted  *that  the  [*19 
caption  of  the  N.  P.  record  is  prima  facie  evi- 
dence of  the  time  of  commencing  the  suit. 
The  defendant  holds  the  affirmative  of  the 
plea  of  the  Statute ;  and  the  plaintiff,  by 
replying  the  fact  of  the  commencement  of 
the  suit  within  the  six  years,  holds  the 
affirmative  as  to  that  fact  and  must  show  not 
only  the  existence  of  the  writ,  but  that  it  was 
duly  issued  in  time.  (Garland  v.  Chattle,  12 
Johns.,  430.) 

Again ;  the  defendant  having  established  a 
leeal  and  technical  defense  to  the  special 
counts,  the  plaintiff  cannot  resort  to  the  com- 
mon counts.  There  is  no  variance  between 
the  count  on  the  note  and  the  proof.  The 
plaintiff  sets  out  one  cause  of  action,  to  which 
the  defendant  makes  out  a  complete  bar  ;  can 
the  plaintiff  then  resort  to  another  cause  of 
action  ?  (2T.  R..  172.)  The  defendant  came 
prepared  to  defend  himself  against  the  special 
counts  ;  it  would  be  a  surprise  upon  him,  if 
the  plaintiff  is  allowed  to  resort  to  the  money 
counts.  Suppose  the  defendant  had  pleaded 
payment  of  the  note,  and  had  come  prepared 
to  prove  the  fact,  would  the  plaintiff  be 
allowed  to  abandon  the  count  on  the  note,  and 
resort  to  the  common  counts  ?  (7  T.  R.,  727.) 

But  the  plaintiff,  on  the  evidence,  was  not 
entitled  to  recover  on  the  common  counts.  A 
note  is  prima,  facie  evidence  of  money  lent. 
&c.  If  the  plaintiff  shows  that  the  note  was 
given  for  something  else  than  money,  he  can- 
not recover  under  the  count  for  goods  sold 
and  delivered.  Here  were,  in  fact,  no  goods 
actually  sold  and  delivered.  The  note  was  given 
on  the  settlement  of  a  partnership  concern. 
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Mr.  Shepfwrd,  in  reply,  said  that  sending 
the  writ  to  the  sheriff  was  issuing  it,  and  that 
it  was  not  necessary  to  show  it  returned.  Each 
count  in  a  declaration  states  a  distinct  cause 
of  action  ;  and  if  the  plaintiff  fails  to  support 
one  count,  it  does  not  prevent  his  proving 
another,  and  recovering  on  it. 

PLATT,  J.,  delivered  the  opinion  of  the 
court : 

The  case  states,  that  "from  the  caption  of 
the  declaration,  and  the  memorandum  of  the 
2O*J  N.  P.  record,  it  appeared  that  *the 
suit  was  commenced  Aug.  17,  1816."  But  I 
presume  that  those  relate  to  the  tiling  of  the 
bill,  or  declaration. 

At  the  trial  a  question  was  raised,  whether 
the  plaintiff  had  a  right  to  elect  his  count,  on 
which  he  would  apply  the  note  declared  on  ; 
and  it  was  properly  ruled  that  he  might. 

No  attempt  was  made  to  prove  that  the  dis- 
charge, under  the  Insolvent  Act,  was  fraudu- 
lent ;  nor  was  there  any  evidence  offered  in 
relation  to  that  discharge. 

The  discharge  being  formally  pleaded  by 
the  defendant,  ^,nd  the  plaintiff  having  replied 
fraud,  the  discharge  was  admitted  by  the 
pleadings.  But  as  it  appears  on  the  face  of 
the  pleadings  that  the  contracts  declared  on 
were  made  prior  to  the  Insolvent  Act  of  1811, 
under  the  late  decision  of  the  Supreme  Court 
of  the  U.  S..  the  plaintiff  might  have  success- 
fully demurred  to  that  plea ;  and  although  he 
has  not  done  so,  and  has  chosen  to  go  to  trial 
upon  the  issue  of  fact ;  that  is,  fraud  or  no 
fraud  in  the  discharge,  and  that  issue  must  be 
considered  as  found  against  him  ;  yet  as  the 
allegation  in  the  plea,  if  true,  contains  no 
ground  of  defense,  we  should  be  justified  in 
rendering  judgment  for  the  plaintiff  on  that 
point,  ceredicto  non  obstante. 

But  we  are  of  opi.iion  that  the  defense  was 
complete  under  the  plea  of  the  Statute  of  Lim- 
itations. 

The  note  was  due,  and  the  whole  cause  of 
action  arose,  on  Aug.  1,  1810.  There  is  no 
doubt  as  to  the  rule,  that  the  issuing  of  the 
writ  is  the  commencement  of  the  suit,  in  all 
cases  where  the  time  is  material.  The  ques- 
tion on  this  evidence  is,  whether  the  plaintiff 
has  proved  that  the  capias  was  sued  out  before 
the  six  years  expired. 

We  do  not  think  that  it  is  indispensably 
necessary,  in  such  cases,  to  prove  an  actual 
delivery  of  the  writ  to  the  sheriff  ;  provided  it 
be  shown  that  it  was  actually  made  out  and 
sent  to  the  sheriff,  or  his  deputy,  by  mail, 
or  otherwise,  with  a  bona  fide  and  absolute 
intention  of  having  it  served.  But  such 
intention  must  be  positive  and  unequivocal. 

The  evidence  is  not  satisfactory  on  that 
point.  The  writ  is  proved  to  have  been  made 
out  by  the  attorney,  and  delivered  to  the 
plaintiff,  before  the  note  was  re-assigned  to 
2 1*]  *the  plaintiff ;  and  of  course,  before 
his  cause  of  action  accrued.  At  that  time  the 
note  belonged  to  Ketchum.  The  attorney 
directed  the  plaintiff  not  to  deliver  the  writ  to 
the  sheriff  till  July  31.  The  whole  transac- 
tion shows  that  it  was  uncertain  when,  if 
ever,  the  note  would  be  re-assigned  by  Ketch- 
um to  the  plaintiff  ;  and  in  issuing  the  writ, 
no  respect  was  had  to  any  other  cause  of 
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action  than  the  note  itself ;  and  it  is  fairly  to  be 
inferred  that  if  the  note  had  not  been  obtained 
from  Ketchum,  the  writ  would  have  been  sup- 
pressed by  the  plaintiff,  and  never  delivered 
to  the  sheriff.  The  re-assignment  of  the  note 
by  Ketchum  to  the  plaintiff,  bears  date  July 
31,  1816,  at  N.  Y.,  and  was  sent  by  mail  from 
thence  to  Granville.  There  is  no  evidence 
when  it  was  actually  received  ;  but  it  could 
not  have  reached  Granville  until  after  July  31, 
1816.  It  is  not  shown  when  the  writ  was 
delivered  to  the  sheriff ;  and  the  reasonable 
presumption  is,  that  all  remained  in  suspense, 
and  that  there  was  no  positive  intention  to 
institute  a  suit  until  the  note  was  actually 
received  by  the  plaintiff's  attorney  from 
Ketchum  ;  and  then  the  attorney  entered  the 
suit  in  his  register,  he  says,  "as  of  July  31, 
1816."  The  truth,  no  doubt,  is,  that  he 
received  the  assigned  note  after  the  six  years 
had  expired ;  and  he,  probably,  then  antedat- 
ed the  entry  of  the  suit  in  his  register  ;  which 
entry  never  would  have  appeared  in  his  reg- 
ister, if  Ketchum  had  refused  to  re  assign  the 
note.  Such  re-assignment  was  an  event  uncer- 
tain at  the  time  the  attorney  gave  the  writ  to 
his  client,  to  be  used  or  not,  according  to  .that 
contingency  ;  and  the  plaintiff  could  not  make 
his  election,  whether  to  consider  the  suit  com- 
menced or  not  until  the  contingency  was 
known  to  him,  which  was  not  until  after  six 
years  had  elapsed. 

Upon  this  view  of  the  subject,  it  is  immate- 
rial which  count  the  plaintiff  elected  to  claim 
under  ;  for  if  he  relies  on  the  original  ground 
of  indebtedness,  as  for  goods  sold  &c.,  the 
evidence  is  equally  strong  to  show  that  the 
writ  was  not  issued  with  an  absolute  and 
unconditional  intention  of  having  it  served, 
until  after  the  Statute  had  run  six  years. 

Besides,  the  original  agreement,  upon  the 
dissolution  of,  the  partnership  between  the 
plaintiff  and  defendant,  which  *formed  [*22 
the  consideration  of  the  note,  was  reduced  to 
writing  at  the  time,  and  signed  by  the  parties; 
and  the  objection  was  well  taken  at  the  trial, 
that  the  contract  could  not  be  proved  by 
parol.  The  plaintiff  failed  to  produce  the 
written  agreement,  and  on  that  ground,  the 
claim  as  for  goods  sold,  &c.,  failed. 

A  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court  upon  all  the 
questions  of  law  and  fact. 

We  are  of  opinion  that  the  defendant  is 
entitled  to  judgment,  pursuant  to  the  stipula- 
tion in  the  case. 

Judgment  for  the  defendant. 

Cited  in— 18  Johns.,  496 ;  4  Cow.,  161 ;  7  Wend., 
124:  9  Wend.,  211:  14  Wend.,  654;  Hemp..  104;  4 
Wash.,  689 ;  33  N.  J.  L.,  111. 


CAMP  ET  AL.,  Adm'rs  of  CLARK, 
ROOT. 

Practize — Action  of  Replevin — Not  Referable 
under  Statute — Reference  in  Such  Case 
Amounts  to  Arbitration — Discontinuance  of 
Suit — Judgment  on  Report,  Erroneous. 

Where  the  parties  in  an  action  of  replevin  in  a 
court  of  C.  P.  entered  into  a  written  agreement  to 
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refer  the  cause  to  B.  to  be  determined  by  him  on 
legal  principles,  and  thereupon  a  rule  was  entered 
that  the  cause  be  referred  to  B.  to  be  beard  and 
determined  by  him,  and  that  he  report  to  the  court; 
and  B.  made  a  report,  on  which  the  court  below 
immediately  gave  judgment.  Held  that  this  not 
being  a  case  referable  under  the  Statute,  but  a  vol- 
untary submission  to  the  arbitrament  of  B.,  it  was 
a  discontinuance  of  the  suit,  and  the  court  having 
no  j  urisdiction,  the  judgment  on  the  award  or  report 
was  erroneous. 

Citation— 17  Johns.,  461. 

IN  ERROR  to  the  Court  of  Common  Pleas  of 
Oneida  County.  Root  brought  an  action 
of  repfevin  against  Camp  and  Ann  Clark, 
administrators,  &c.,  in  which  the  defendants 
avowed  a  taking  for  rent,  &c.  The  plaintiffs 
pleaded  in  bar  to  theavowries  ;  to  which  pleas 
there  was  a  demurrer  and  joinder.  The  par- 
ties, by  their  attorneys,  entered  into  a  written 
agreement,  or  rule  by  consent,  referring  this 
and  two  other  actions  to  Ezekiel  Bacon,  to  be 
determined  on  legal  principles  ;  and  a  rule  was 
accordingly  entered  in  the  court  below,  as  fol- 
lows: "  It  is  ordered  thatthiscause  be  referred 
to  Ezekiel  Bacon,  Esq.,  by  him  to  be  heard, 
examined  and  determined,  and  that  he  report 
to  this  court."  The  referee  afterwards  (Oct. 
14,  1818),  made  a  report  in  writing,  as  follows, 
to  wit:  "  Upon  hearing  the  parties  to  the 
submission,  by  themselves  and  their  counsel, 
and  after  full  consideration  of  their  respective 
pleas  and  allegations,  I  find,"  &c. — "  I  do, 
therefore,  award  and  determine  that  the 
plaintiff  recover  for  the  illegal  taking,  &c. ,  six 
cents  damages."  Root,  by  his  attorney,  moved 
that  the  report  be  confirmed,  and  for  judg- 
23*]  ment  thereon  for  the  damages  *reported 
and  the  costs  of  suit ;  and  the  court  below 
thereupon  gave 'judgment,  accordingly,  for  the 
damages,  and  $48.30  costs. 

Mr.  /Sill  for  the  plaintiffs  in  error. 

Mr.  N.  Williams,  contra. 

Per  Curiam.  This  is  plainly  a  case  of  sub- 
mission to  arbitration  ;  it  is,  in  no  respect,  a 
reference  under  the  Statute.  The  parties 
chose  to  enter  their  submission  upon  the  min- 
utes of  the  court,  and  to  direct  the  arbitrator 
to  make  report  to  the  court ;  but  all  this  does 
not  vary  the  rights  of  the  parties,  nor  author- 
ize the  court  to  give  judgment  immediately  on 
the  award. 

The  submission  to  arbitration  was  a  discon- 
tinuance of  the  suit. 

In  the  case  of  Tates  v.  Russell,  in  the  Court 
of  Errors,  it  was  expressly  stipulated  by  the 
attorney  for  the  defendant,  that  if  the  referees 
reported  against  him,  judgment  should  be 
entered  against  him  for  the  sum  so  reported. 
And  that  was  considered  equivalent  to  a  plea 
of  confession  for  that  amount.  But  in  this 
case  there  is  no  such  stipulation.  We  are, 
therefore,  of  opinion  that  Mr.  Bacon's  report 
is  to  be  regarded  as  an  award  merely  ;  and  that 
the  judgment  thus  summarily  entered  upon  it 
was  erroneous. 

Judgment  of  reversal. 

Cited  in— 1  Wend.,  315;  2  Wend.,  506;  12  Wend., 
504;  13  Wenrt.,294;  15  Wend.,  105;  19  Wend.,  Ill;  1 
Hun,  243  ;  4  Barb.,  544 ;  3  T.  &.  C.,  748 :  22  How.  Pr., 
3 13 ;  3  Rob.,  705 ;  6  Rob.,  495 ;  21  Wis.,  296. 
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MURRAY  AND  MURRAY. 


Principal  and  Agent — Consignment  of  Goods  to 
Factor  to  be  Sold  for  Account— Sub-Factor— 
Cannot  Hold  Goods  Consigned  to  Him  by  Fac- 
tor, for  Debt  of  Principal'. 

Where  M.,  a  merchant  abroad,  consigned  goods  to 
T.  for  sale  for  his  account,  and  T.  sent  them  to  the 
defendants  for  sale,  held  that  the  defendants  were 
bound  to  account  to  T.  for  the  proceeds,  as  their 
principal,  and  could  not  retain  them  to  satisfy  a 
demand  of  their  own  against  M.,  and  that  T.  might 
maintain  the  action  in  his  own  name. 

Citations— Cowp., 251;  3  Johns.  Ch.,  573. 

THIS  was  an  action  of  assumpsit,  brought  to 
recover  the  value  of  goods  consigned  by 
the  plaintiff  to  the  defendants,  to  be  sold  by 
them  as  his  factors. 

The  plaintiff's  counsel,  at  the  trial,  stated 
that  the  plaintiff  and  Richard  M.  Mead,  of 
Cadiz,  owned  a  quantity  of  tin.  It  was  proved 
that  early  in  the  year  1813,  Mead  shipped  the 
tin  from  Cadiz,  consigned  to  the  plaintiff, 
residing  in  Philadelphia,  to  be  sold  for  their 
joint  account.  The  ship  arrived  at  N.  Y.,  and 
the  plaintiff  sent  the  invoice  and  bill  of  lading 
to  the  defendants,  with  instructions  to  sell  the 
tin.  The  defendants  sold,  and  rendered  an 
account  of  sales  ;  but  refused  to  account  for 
the  proceeds  of  264  boxes,  &c.,  alleged  to  be 
the  share  of  Mead,  and  against  whom  thev 
claimed  the  right  to  set  off  the  amount  of  a 
claim  against  Mead,  or  to  retain  it  to  indem- 
nify them  for  an  alleged  violation  of  a  con- 
tract between  him  and  J.  B.  M.,  one  of  the 
defendants. 

The  defendant's  counsel  moved  for  a  non- 
suit,.on  the  ground  that  plaintiff  and  Mead 
were  joint  owners  of  the  tin,  and  that  the  suit 
should  have  been  in  their  names  jointly  ;  and 
because,  if  the  plaintiff  could  be  considered  as 
bringing  the  action  for  account  of  Mead,  it 
should  have  been  commenced  in  the  name  of 
Mead,  as  both  plaintiff  and  defendants  were 
his  factors.  The  court  overruled  the  "motion, 
and  decided,  that  as  between  the  plaintiff  and 
defendants,  the  former  was  to  be  deemed  the 
sole  owner  of  the  whole  of  the  tin.  and  entitled 
to  bring  the  action  in  his  own  name.  And  the 
jury,  under  the  direction  of  the  judge,  found 
a  verdict  for  the  plaintiff. 

Mr.  H.  Sedgwick,  for  the  defendants,  moved* 
to  set  aside  the  nonsuit. 

1.  It  is  a  well-settled  rule,  that  in  all  actions 
arising  ex  contractu,   where  the  interest  is  in 
several  persons,  all  of  them,  if  living,  must  be 
joined  in  the  action.     *Dob  v.   Halsey,  [*25 
16  Johns.,  34-40  ;  1  Chit.  PI.,  6,  7  ;  1  Saund., 
153,  n.  1,  291 /,  n.) 

2.  The  defendants,  as  factors  of  Mead,  have 
a  lien  on  this  property.     A  factor,   who  be- 
comes surety  for  his  principal,  has  a  lien  on 
the  goods  sold  by  him  for  his  principal  to  the 
amount    for    which  he  has  become    surety. 
(Drinkwater  v.  Goodwin,  Cowp.,  251,  256.)    If 
a  factor  sells   goods  in  his  own  name,   the 
vendee  may  set  off  any  demand  he  may  have 
against  the  factor,  in  a  suit  brought  by  the 
principal.     (George  v,    Claggett,  7  T.   R,,  359, 
and  notes  360,   361  ;  Houghton  v.  Matthews,  3 
Bos.  &  P.,  485.)    The  plaintiff  did  not  appear 
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in  the  character  of  a  factor,  but  as  a  joint  own- 
er of  the  goods  with  Mead. 

Mr.  D.  B.  Ogden,  contra.  The  injunction 
bill,  which  was  filed  to  stay  the  proceedings  in 
this  cause,  admits  that  the  property  in  the  tin 
was  in  Mead.  Notice  was  given  to  the  defend- 
ants to  produce  the  original  invoice  and  bill 
of  lading,  which  they  have  declined  to  do  ;  the 
court  are  then  warranted  to  conclude  that  the 
tin  was  the  property  of  M.,  and  that  the  plaint- 
iff was  his  factor  ;  "and  having  sent  it  to  the 
defendants  for  sale,  they  became  his  factors. 
There  is  no  privity  between  them  and  M.,  the 
principal.  A  sub-factor  cannot  hold  goods 
consigned  to  him  by  a  factor,  for  any  debt  due 
from  the  owner.  (2  East,  523  ;  Cowp.,  251.) 
A  factor  cannot  dispute  the  title  of  his  princi- 
pal. In  regard  to  the  transaction  between 
these  parties,  the  plaintiff  is  the  principal  and 
the  defendants  his  factors.  This  question  was 
considered  and  decided  by  the  Chancellor, when 
the  case  was  before  him.  (3  Johns.  Ch.,  569.) 

Per  Curiam.  We  see  no  reason  to  doubt  the 
correctness  of  the  decision  at  Nisi  Prius.  It 
is  immaterial  who  was  the  real  owner  of  the 
goods.  They  were  received  by  the  defendants 
of  the  plaintiff,  who  had  a  lawful  right  to 
commission  them  to  sell  the  goods  as  his  sub- 
agents.  They  must  account  to  him,  as  their 
immediate  principal,  so  that  he  may  settle  with 
Mead.  Toland  has  a  prior  lien  on  the  goods, 
for  advances  which  he  may  have  made  ;  and 
26*]  he  has  *a  right  to  compel  the  defendants 
to  account  to  him.  (Drinkwater  v.  Goodwin, 
Cowp.,  251  ;  3  Johns.  Ch.,  573.) 

Motion  for  a  new  trial  denied. 

Judgment  for  the  plaintiff. 

Cited  in-2  Edw.,  122;  1  E.  D.  S..  25. 


HARRIS  «.  BRADSHAW. 

Practice — Action  of  Assumpsit — No  Examina- 
tion of  Long  Accounts  Involved — Improperly 
He/erred,  by  Consent — Report — Action  of  As- 
sumpsit on  Report — Plaintiff  Estopped  from 
Objecting  to  Refetence — Judgment  May  be 
Given  Upon  Report. 

No  action  lies  upon  a  report  of  referees  made  pur- 
suant to  a  rule  of  a.  court  of  common  pleas,  entered 
by  consent  of  the  parties  in  an  action  of  ausumpstt, 
though  the  cause  did  not  require  the  examination 
of  a  long-  account,  nor  was  it  referable  under  the 
statute.  For  it  is  not  an  award,  and  the  party  is 
concluded  by  the  rule  of  reference  entered  by  his 
consent,  from  alleging-  that  it  was  not  referable 
under  the  statute;  and  the  court  might  give  judg- 
ment on  the  report,  it  being  in  a  suit  on  a  contract: 
though  if  it  had  been  an  action  for  a  tort,  the  juris- 
diction of  the  court  to  refer  it  might  be  objected  to. 

THIS  was  an  action  of  assumpsit,  on  the  report 
of  referees.  The  declaration  stated  a  spe- 
cial contract  between  the  parties,  by  which  the 
plaintiff  sold  to  the  defendant  110  pine  trees, 
&c.,  for  which  the  defendant  was  to  give  $1 
each,  &c. ;  on  which  contract,  the  plaintiff,  in 
May,  1811,  brought  an  action  of  assumpsit 
against  the  defendant,  in  the  Court  of  Common 
Pleas,  of  Washington  County,  in  which  the 
defendant  pleaded  non  assumpsit;  that  on  Dec. 
9,  1815,  by  the  consent  of  the  parties,  a  rule 
was  entered  in  the  Court  of  Common  Pleas, 
ordering  the  cause  to  be  referred  to  three 
referees" named,  and  that  they,  or  any  two  of 
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them,  report  thereon  ;  that  the  cause  did  not 
require  the  examination  of  a  long  account,  nor 
was  it  referable  under  the  Statute  ;  that  the 
referees  met  and  heard  the  parties,  and  two  of 
them  signed  a  report  in  favor  of  the  plaintiff, 
for  $93.41,  whereby  an  action  had  accrued, 
&c.  The  case  further  stated,  that  on  this 
report  a  judgment  was  entered  in  the  Court  of 
Common  Pleas,  which  was  afterwards  vacated, 
but  for  what  cause  did  not  appear. 

The  case  was  submitted  to  the  court  without 
argument. 

SPENCER,  Ch.  J. ,  delivered  the  opinion  of  the 
court : 

This  is  an  action  of  assumpsit  on  the  report 
of  referees,  or,  as  the  plaintiff  contends,  on 
the  award  of  arbitrators. 

The  plaintiff  insists  that  as  the  original  ac- 
tion did  not  involve  the  examination  of  long 
accounts,  it  was  not  referable  under  the  stat- 
ute, and  that  therefore  it  may  be  treated  as  a 
*submission  to  arbitration,  and  then  it  [*27 
becomes  a  proper  subject  of  an  action. 

I  am  satisfied,  that  had  the  Court  of  Common 
Pleas  given  judgment  for  the  plaintiff  on  the 
report  that  such  judgment  would  have  been 
above  all  exception;  for  although,  strictly 
speaking,  the  case  might  not  have  required  the 
examination  of  long  accounts,  the  consent  of 
the  parties  to  a  reference  would  have  con- 
cluded them  from  making  the  objection, 
because,  it  being  an  action  of  assumpsit,  there 
might  have  been  long  accounts.  The  reference 
was  an  admission  that  the  case  was  within  the 
Act,  and  the  Court  of  Common  Pleas  would 
never  have  listened  to  an  objection  to  the  con- 
trary. Had  the  action  been  in  tort,  then  the 
objection  to  the  jurisdiction  of  the  court  to 
refer  the  cause  would  have  been  open  to  either 
party,  on  a  writ  of  error. 

I  do  not  think  the  plaintiff  can  treat  the  re- 
port as  an  award,  and  sue  upon  it.  The  differ- 
ences between  the  parties  were  not  referred, 
but  the  cause  pending  in  court  was  referred; 
and  so  the  parties  considered  it,  for  the  plaint- 
iff entered  a  judgment.  This  judgment  was 
vacated,  upon  what  grounds  we  are  not  in- 
formed, but  we  must  intend  for  good  and  valid 
reasons;  and  it  appears  to  me  that  the  vacating 
the  rule  for  judgment  annulled  the  report. 
The  Court  of  Common  Pleas  had  jurisdiction, 
and  their  rule,  unless  itself  vacated,  put  an  end 
to  the  effect  of  the  report. 

This  left  the  plaintiff  where  he  was  before, 
at  liberty  to  go  to  trial  in  the  original  cause. 
We  are,  therefore,  of  opinion  that  this  action 
on  the  report  cannot  be  sustained. 

Judgment  for  the  defendant. 

Cited  in— 5  Wend.,  638;  9  Wend.,  481;  19  Wend.,  22; 
53  Barb.,  493;  35  How.  Pr.,  161;  4  Rob.,  510;  5  Rob., 
123,  683. 


*HALLETT  v.  HOLMES. 


[*28 


Pleading    and  Practice — Assumpsit  on   Prom- 
issory Note — Cognovit    after  Issue  Joined — 
Indulgence  to  Maker  of  Note — What  will  dis- 
charge Iridwser. 
Where  a  plea,  at  its  commencement,  purports  to 


NOTE.— Discharge  of  indorser  by  indulgence  to 
maker.  Compare  Powell  v.  Waters,  17  Johns.,  176 ; 
Trimble  v.  Thorne,  16  Johns.,  152,  notes. 
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be  an  answer  to  the  whole  declaration,  but  answers 
only  a  part  of  it,  it  is  bad. 

Where  the  general  issue  is  pleaded,  and  a  special 
plea,  to  which  there  is  a  replication  and  a  demurrer, 
and  contingent  damages  are  assessed  on  the  trial  of 
the  general  issue,  and  the  demurrer  is  afterwards 
argued,  the  court  will  not  allow  the  party  to  amend 
the  plea:  otherwise,  if  the  demurrer  had  been  ar- 
gued before  the  trial  of  the  issue. 

It  seems  that  if  the  holder  of  a  note  sue  the  maker, 
and  issue  is  joined  in  the  cause,  aud  the  plaintiff 
afterwards  takes  a  relicta  and  cogriovit,  and  gives 
the  defendant  a  stipulation  not  to  issue  execution 
on  the  judgment  to  be  entered  upon  the  cognovit, 
until  a  certain  day  thereafter,  before  which  day, 
according  to  the  course  and  practice  of  the  court, 
he  could  not  have  brought  the  cause  to  trial  and 
obtained  a  judgment,  this  is  not  such  an  indulgence 
or  giving  time  to  the  maker  as  will  discharge  the 
indorser. 

Citations—  1  Saund.,  28,  n.  3;  1  Chit.  PL,  510;  1 
Burr.,  321;  2  Bos.  &  P.,  61. 


was  an  action  of  assumpsit  on  a  prom- 
-  missory  note  made  by  Joseph  E.  Haff, 
Sept.  26,  1818,  payable  to  the  defendant, 
ninety  days  after  date,  and  indorsed  by  him 
to  the  plaintiff.  The  declaration  contained  a 
count  on  the  promissory  notes,  and  counts 
for  money  paid,  laid  out,  &c.,  money  lent,  and 
money  had  and  received,  &c.  The  defendant 
pleaded,  1.  Non  assumpsit.  2.  That  the  plaint- 
iff ought  not  to  have  and  maintain  his  action, 
&c.,  because,  &c.,  that  after  an  action  was 
brought  in  this  court  against  Haff,  the  maker, 
and  before  this  suit  was  commenced,  the  plaint- 
iff, without  the  consent  or  knowledge  of  the 
defendant,  substituted  the  following  contract 
in  the  place  and  stead  of  the  promissory  note, 
and  agreed  with  Haff,  in  consideration  that 
he,  the  said  Haff,  would  give  to  the  plaintiff 
a  relicta  and  cognovit  in  that  action,  he,  the 
plaintiff,  would  give  indulgence  and  further 
time  of  payments  to  the  said  Haff,  of  the 
said  note,  with  the  interest  ;  and  the  defen- 
dant averred,  that  in  pursuance  of  this  agree- 
ment, and  without  the  knowledge  and  con- 
sent of  the  defendant,  the  said  Haff  signed 
and  delivered  to  the  plaintiff  a  relicta  and  cog- 
novit in  that  action,  for  the  sum  due  on  the 
note,  with  interest,  being  $847.47;  and  the 
plaintiff,  in  consideration  thereof,  delivered 
to  the  said  Haff  an  agreement  and  stipulation 
in  writing,  by  which  he  gave  indulgence  and 
further  time  to  the  said  Haff  for  the  payment 
of  the  said  moneys,  &c.,  without  notice  to  the 
defendant,  from  April  14  to  Oct.  21,  1819, 
before  which  last-mentioned  day  the  said 
Haff  became  insolvent,  &c.,  and  absconded 
from  the  State,  &c.,  all  which  the  defendant 
is  ready  to  verify,  &c.,  wherefore  he  prayed 
judgment,  &c.  The  plaintiff  replied  that  the 
issue  joined  in  the  suit  against  Haff  was  an 
issue  in  fact,  and  triable  only  by  a  jury  in  the 
County  of  Albany,  where  the  venue  was  laid, 
21)*]  and  that  at  the  time  of  receiving  *the 
relicta  and  cognovit  mentioned  in  the  said  plea, 
such  was  the  state  of  the  suit,  that,  by  the 
rules  and  practice  of  the  court,  &c.,  the  issue 
could  not  be  brought  to  trial  until  Oct.  5,  1819, 
and  no  judgment  could  have  been  obtained  or 
execution  issued,  except  by  means  of  a  relicta 
and  cognovit,  at  any  time  before  Oct.  21,  1819; 
aud  that  the  attorney  of  the  plaintiff  in  that 
suit,  in  order  to  obtain  a  lien  on  the  land  and 
real  estate  of  the  said  Haff,  sooner  than  by  the 
rules  and  practice  of  the  court,  &c.,  could 
otherwise  have  been  obtained,  did  receive  the 
JOHNS.  REP.,  18. 


said  relicta  and  cognovit  Apr.  14,  1819,  and  con- 
taining a  proviso  that  no  execution  should  be 
issued  on  the  judgment  to  be  entered  up  there- 
on, until  Oct.  21.  1819;  and  gave  to  the  said 
Haff  a  receipt  for  the  said  relicta  and  cognovit, 
with  a  stay  of  execution,  &c.,  averring  that 
this  was  the  only  agreement  made  with  the 
said  Haff,  and  traversing  several  matters  con- 
tained in  the  plea,  and  concluding  with  a  ver- 
ification, &c. 

To  this  replication,  the  defendant  demurred, 
and  assigned  causes  of  demurrer  :  1.  That  it 
does  not  deny  that  issue  was  joined  in  the  said 
suit  against  Haff,  but  to  evade  the  force  there- 
of, attempts  to  put  in  issue  the  venue  laid,  and 
time  of  trial,  the  time  of  judgment,  &c.,  and 
the  rules  of  the  court,  and  the  Statute,  &c.,  all 
which  matters  are  not  necessary  to  be  alleged, 
and  which  are  no  answers  to  the  plea.  2. 
That  the  replication  admits  the  receiving  of 
the  relicta  and  cognovit,  and  the  agreement  in 
writing,  as  alleged  in  the  plea,  but,  neverthe- 
less, traverses  the  inferences  and  conclusions 
of  law  arising  from  those  facts.  3.  That  the 
replication  admits  the  facts  set  forth  in  the 
plea,  and  afterwards  traverses  the  same  facts. 
4.  That  the  plaintiff  traverses  the  whole  mat- 
ter of  the  said  plea,  and  concludes  with  a 
verification,  whereas  the  replication  should 
have  concluded  to  the  country,  &c. 

The  demurrer  was  submitted  to  the  court 
without  argument. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  takes  an  exception  to  the  plea, 
that  it  purports  to  be  an  answer  to  the  whole  de- 
claration, and  is  only  an  answer  *to  part.[*3O 
If  the  objection  is  true.in  point  of  fact,  the  law 
is  well  settled  that  the  plea  is  bad.  (1  Saund., 
28,  n.  3,  and  the  cases  there  cited  ;  1  Chit.  PI., 
510.)  It  is  an  established  rule,  upon  the  argu- 
ment of  a  demurrer,  to  give  judgment  against 
the  party  whose  pleading  is  first  defective  in 
substance.  The  plea  begins  with  an  answer  to 
the  whole  declaration,  but  it  confines  the  agree- 
ment set  up  to  the  giving  a  cognovit  on  the  note 
only,  and  it  does  not  go  on  to  state  that  judg- 
ment was  entered  onlhat  cognovit;  it  makes 
no  answer  to  the  plaintiff's  counts  for  money 
paid  and  laid  out,  for  money  lent,  or  for  money 
had  and  received.  We  cannot  know  but  that 
these  counts  embrace  substantive  and  distinct 
causes  of  action.  The  matter  pleaded  extends 
only  to  the  note,  and  leaves  the  other  counts 
unanswered.  Had  the  plea  begun  only  as  an 
answer  to  part,  and  answered  only  a  part  of 
the  declaration,  the  plaintiff  must  have  taken 
his  judgment  for  the  part  unanswered,  by  nil 
dicit;  but  here  the  defendant  says  "that  the 
plaintiff  ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  him,  because," 
&c.,  thus  beginning  his  plea  to  the  whole 
cause  of  action,  and  answering  only  to  the  first 
count.  This  objection  is,  therefore,  fatal. 

If  the  plea  was  good  in  substance  in  other 
respects,  and  a  meritorious  plea,  the  court 
would  ordinarily  give  the  party  leave  to  amend; 
but  it  appears  that  contingent  damages  have 
been  assessed  on  the  general  issue,  upon  an  in- 
quest at  the  last  Rensselaer  Circuit.  In  Robin- 
son v.  .Rayley,  1  Burr.,  321,  a  motion  was 
made  to  withdraw  the  demurrers  and  amend, 
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after  argument,  and  before  judgment,  and 
after  a  trial  and  contingent  damages.  Lord 
Mansfield  said  no  case  of  such  an  amendment 
after  trial  had  been  cited,  and  that  he  took  it 
for  granted  none  existed.  Mr.  Justice  Denison 
said  that  where  the  demurrer  is  first  argued, 
the  court  will  give  leave  to  amend;  but  there 
never  was  an  instance  of  amending  an  issue 
at  law  after  a  verdict  had  been  found  upon 
issues  in  fact,  and  contingent  damages  assessed 
on  the  demurrers. 

Upon  the  merits  of  the  case,  it  is  unnecessary 
to  speak;  but  I  have  no  hesitation  in  saying 
that  if  we  are  to  regard  the  facts  stated  in  the 
31*]  replication,  as  the  real  facts  in  the  *case, 
there  is  no  pretense  for  saying  that  the  plaint- 
iff gave  time  or  indulgence  toHaff,  the  drawer 
of  the  note.  It  is  not  brought  within  the  case 
of  English  v.  Darley,  2  BosT  &  P.,  61.  There 
the  indorsee,  having  proceeded  to  judgment 
against  the  acceptor,  and  taken  out  execution, 
received  a  sum  in  part  payment,  and  took  his 
security  for  the  remainder,  payable  in  install- 
ments; and  it  was  held  that  he  was  thereby 
precluded  from  afterwards  suing  the  indorser. 
Lord  Eldon  said:  "If  a  holder  enter  into  an 
agreement  with  the  prior  indorser  in  the  morn- 
ing, not  to  sue  him  for  a  certain  period,  and 
then  oblige  a  subsequent  indorser  in  the  even- 
ing to  pay  the  debt,  the  latter  must  immediately 
resort  to  the  very  person  for  payment  to  whom 
the  holder  had  pledged  his  faith,  that  he  shall 
not  be  sued."  This  is  not  such  a  case;  no  de- 
lay was  granted;  and  the  confession  of  judg- 
ment was  a  benefit  to  the  indorser,  because,  if 
entered  up,  it  acquired  a  lieu  on  the  realty, 
and  the  only  effect  of  the  arrangement  was 
that  the  judgment  was  expedited. 

Judgment  for  the  plaintiff. 

Indulgence  to  maker,  when  no  discharge  of  surety. 
Cited  in— 7  Wend.,  119;  2  McLean,  101. 

Pleadings— Amendments.  Cited  in— 15  Wend.,  467; 
19  Wend.,  290;  21  Wend.,  259;  7  Abb.  Pr.,  387;  2  Bos., 
700;  13  How.  U.  S.,  182. 

Also  cited  in— 29  Cal..  100. 


JACKSON,  ex  dem.  RUGGLES,  v.  MARTIN. 

Wills — Devise  without  Words  of  Inheritance,  or 
Expressing  Quantity  of  Estate — Fee  by  Implica- 
tion—  What  Deemed  Personal  Charge. 

Where  a  testator  devised  a  farm  and  messuage  to 
his  son,  without  words  of  inheritance,  or  express- 
ing the  quantity  of  the  estate  devised;  he  comply- 
ing with  the  directions  of  the  testator,  to  furnish 
his  mother  with  firewood  and  grain  of  all  sorts,  for 
her  comfortable  support;  and  in  case  she  should 
not  chose  to  live  in  the  dwelling-house  (included 
in  the  estate  so  devised)  in  the  event  of  his  son's 
marriage,  that  then  he  should  build  a  house  for  her, 
on  another  part  of  the  testators's  land;  this  was 
held  to  be  a  charge  on  the  person  of  the  devisee,  in 


respect  to  the  estate  devised,  and  that  the  devisee 
took  an  estate  in  fee  by  implication ;  but  without 
this  personal  charge,  or  had  it  been  on  the  estate, 
the  devisee  would  have  taken  an  estate  for  life 
only. 
Citations— 10  Johns.,  151;  6  Co.,  16. 

I?  JECTMENT  for  lands  in  New  Windsor,  in 
Ju  the  County  of  Orange.  The  parties  agreed 
upon  the  following  case,  with  liberty  to  either 
party  to  turn  the  same  into  a  special  verdict: 
Henry  M'Neely,  being  seised  of  a  large  real 
estate,  made  his  will,  dated  Aug.  31,  1795,  in 
which  he  devised  as  follows:  "As  for  that 
wordly  estate,  wherewith  it  hath  pleased  God 
to  bless  me,  I  dispose  thereof  as  follows: 
First,  I  give  and  bequeath  unto  my  loving  wife, 
Sarah  Si.,  any  room  in  my  dwelling-house 
that  she  may  choose  to  live  in,  after  my  de- 
cease. I  also  give  her  one  cow  and  fodder 
and  pasture  for  both  summer  and  winter, 
from  my  homestead  *farm,  for  and  dur-  [*IJ2 
ing  her  life.  I  also  give  her  of  the  produce 
and  profits  of  my  said  farm,  in  such  proportion 
of  either,  so  as  to  render  her  a  comfortable 
support  through  life. 

I  give  and  bequeath  to  my  eldest  son,  David 
M'Neely,  in  addition  to  what  I  gave  him  here- 
tofore, £5,  to  be  paid  him  out  of  my  real 
estate.  I  give  and  devise  to  my  second  son, 
Robert  M'  Neely,  118  acres  of  land,  to  be 
taken  off  the  southerly  end  of  my  homestead 
farm,  including  my  dwelling  house,  and  other 
improvements,  to  be  cut  off  by  a  line  running 
parallel  to  the  southerly  side  of  my  said  farm ; 
he  complying  with  the  following  injunctions  : 
that  is,  he,  my  said  son  Robert,  shall  allow  to  his 
said  mother  any  room  in  my  said  dwelling- 
house,  that  she  may  choose  to  live  in,  and 
keeping  for  her  one  cow,  summer  and  winter, 
and  to  furnish  her  with  a  quantity  of  firewood 
and  grain  of  all  sorts,  for  her  comfortable  sup- 
port. Fie,  my  said  son,  shall  also  allow  to  my 
daughter  Ruth  one  other  room  in  my  said 
dwelling-house,' so  long  as  she  remains  unmar- 
ried, and  no  longer.  I  further  give  and  be- 
queath unto  him,  my  said  son  Robert,  one 
sorrel  horse  which  is  now  six  years  old  ;  but 
in  case  my  said  son  Robert  neglects  or  refuses 
to  provide  for  his  mother  as  aforesaid,  or  in 
case  she  should  not  choose  to  live  with  him,  if 
he  marries  a  wife,  in  that  case,  I  order  that  he 
build  her  a  house  on  that  part  of  my  home- 
stead farm  that  is  hereafter  devjsed  to  my 
fourth  son,  James  M.,  and  to  provide  for  her, 
as  aforesaid,  or  otherwise,  to  pay  her  £14 
yearly  and  every  year,  during  her  natural 
life.  I  giveand  devise  to  my  fourth  son,  James 
M.,  the  remaining  100  acres  of  my  homestead 
farm,  lying  between  the  100  acres  I  lately  con- 
veyed, by  deed  and  gift,  to  my  eldest  son, 
David  M.,  and  that  first  devised  to  my  second 
son,  Robert ;  the  division  to  be  made  so  bc- 


NOTE.— Fee  by  implication— Charge  upon  the 
devisee. 

Where  a  devisee,  whose  estate  is  undefined,  is 
directed  to  pay  the  testators  debts  or  legacies,  or  a 
specific  sum  in  gross,  he  will  take  an  estate  in  fee, 
however  small  the  sum  charged.  King  v.  Acker- 
man,  2  Bl.,  408 ;  Parker  v.  Parker,  5  Met.,  134 ;  Cook 
v.  Holmes,  11  Mass.,  528 ;  Wait  v.  Belding,  24  Pick., 
139 ;  Jackson  v.  Merrill,  6  Johns.,  185 ;  Spraker  v. 
Van  Alstyne,  18  Wend.,  200;  Heard  v.  Morton,  1 
Den.,  165;  Barheydt  v.  Barheydt,  20  Wend.,  576; 
Schoonmaker  v.  Stockton,  37  Pa.  St.,  461 ;  Ball  v. 
Scammon,  15  N.  H.,  381. 

The   charge  must  be  upon  the   person   of  the 
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devisee  in  respect  to  the  land  devised.  Olmstead  v. 
Olmstead,  4  N.  Y..  56;  Vanderwerker  v.  Vander- 
werker,  7  Barb.,  221 ;  Harvey  v.  Olmsted,  1  N.  Y., 
483;  Mesick  v.  New,  7  N.  Y.,  163;  Jackson  v.  Bull., 
10  Johns.,  148. 

To  carry  a  fee  by  implication,  the  charge  must  be 
absolute  and  certain.  Jackson  v.  Harris,  8  Johns., 
142.  But  see  2  Jarman  on  Wills,  269,  citing  Abrams 
V.  Winship,  3  Russ.,  350 ;  Doe  v.  Phillips,  3  B.  & 
Ad.,  753. 

Express  devise  for  life  will  not  be  enlarged  by 
implication.  Tanner  v.  Livingston.  12  Wend.,  83; 
Tator  v.  Tator,  4  Barb.,  432 ;  Dewitt  v.  Eldred,  4 
Watts  &  S.  414. 
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tween  my  said  sons,  Robert  and  James,  as  to 
include  the  island  field  in  James'  part,  he  pay 
ing  the  legacies  hereafter  named. "  The  testa- 
tor then  gave  personal  legacies  to  his  daughter 
Ruth,  and  added,  "  and  it  is  further  my  will, 
that  if  my  son  James  M'Neely  should  die 
under  age,  not  having  lawful  issue,  in  that 
case  I  give  and  devise  his  100  acres  to  my  son 
Robert  M.,  and  he  to  pay  the  legacy  of  £100 
33*]  *to  his  sister  as  aforesaid.  It  is  further 
my  will,  that  if  my  son  Robert  M.  should  die, 
not  having  lawful  issue,  in  that  case  I  give  and 
devise  his  118  acres  to  my  son  James  M.,  and 
he  to  provide  for  his  mother,  in  the  same  man- 
ner as  Robert  was  to  have  done.  Whatever 
remains  of  my  personal  estate,  after  the  death 
of  my  wife,  and  after  my  just  debts  are  paid, 
I  give  and  bequeath  the  same  to  my  son  Rob- 
ert." The  testator  died  prior  to  the  year 
1800.  Robert  M.,  leased  the  farm  devised  to 
him.  The  widow  of  the  testator  died  in  July, 
1813.  Oct.  2,  1807,  while  the  premises  were 
occupied  by  the  lessee  of  Robert,  he  sold  and 
•conveyed  the  premises  in  fee  to  D.  String 
ham,  for  $3,000.  Ruth,  the  sister,  in  May, 
1812,  also  conveyed  all  her  share  or  right  in 
her  father's  estate,  to  S.,  who  also  purchased 
the  premises  which  were  sold  by  the  sheriff 
under  a  judgment  and  execution  against  Rob- 
ert, in  1811.  Stringham  conveyed  the  prem- 
ises to  George  Monell,  who  conveyed  the  same 
to  H.  R.,  who  sold  and  conveyed  them  to  the 
lessor  of  the  plaintiff. 

James  M'Neely  died  under  age,  without 
lawful  issue,  and  Robert  survived  him,  and 
died  in  April,  1814,  without  lawful  issue. 

Mr.  Belts,  for  the  plaintiff,  contended  that 
Robert  M. ,  the  testator's  second  son,  took  an 
estate  in  fee  under  the  will.  It  is  manifest, 
from  the  introductory  clause,  as  well  as  other 
parts  of  the  will,  that  the  testator  intended  not 
to  die  intestate,  but  to  devise  his  whole  estate. 
<6  Johns.,  191;  4  Yeates,  180;  1  Dall.,  226;  16 
Johns.,  537.)  The  word  "  estate"  is  sufficient 
to  carry  a  fee.  But  the  testator  having  im- 
posed a  charge  on  Robert,  in  respect  to  the 
estate  devised,  which  is  personal,  he  must  be 
considered  as  taking  a  fee  by  implication. 
This  is  the  settled  law  (8  Johns.,  141  ;  10 
Johns.,  140  ;  6  Johns.,  191  :  5  Bos.  &  P.,  430; 
3  Burr.,  1623;  5  T.  R.,  13 ;  8  T.  R.,  1; 
Cruise's  Dig.,  Devise,  tit,  38.,  ch.  11,  sec.  49); 
and  it  makes  no  difference  whether  the  charge 
is  great  or  small. 

Sir.  H.  Bleecker,  contra,  contended  that  Rob- 
34*]  ert  took  an  estate  *for  life  only,  there 
being  no  words  of  perpetuity.  (Cruise's  Dig., 
Devise,  tit.  38,  ch.  11,  16  ;*9  Johns.,  222;  1 
Johns.,  198.)  The  introductory  words  to  a 
will  are  not,  of  themselves,  sufficient  to  give 
a  construction  to  it,  unless  the  testator,  after- 
wards, use  words  sufficient  to  carry  his  inten- 
tion to  dispose  of  all  his  estate  into  effect.  (8 
Johns.,  144  ;  11  East,  219  ;  8  T.  R.,  54.) 

Again ;  the  charge  upon  Robert,  the  dev- 
isee, was  not  an  absolute  and  certain  charge 
on  his  person.  The  testator  had  before  made 
the  same  provisions  for  the  support  of  his 
wife,  during  her  life,  out  of  his  estate,  and  he 
gives  the  part  devised  to  R. ,  subject  to  the 
charge.  The  charge  is  on  the  testator's  whole 
farm  ;  not  on  the  particular  part  devised  to  R. 
<10  Johns.,  148  ;  5  Bos.  &  P.,  343.)  Where  it 
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is  contingent,   whether   the  devisee  will  be 
liable  to  the  charge,  he  takes  only  an  estate 
for  life.     (8  Johns.,  141  ;  2  Atk.,  341  ;  6  Co., 
|  16  a  ;  Dyer,  371  b  ;  8  East,  141.) 

Suppose,  however,  that  these  charges  were 
1  sufficient  to  raise  a  fee  by  implication,  the  tes- 
i  tator  says  that  if  Robert  dies  without  issue, 
j  then  the  estate  devised  was  to  go  over  to 
j  James  ;  and  Robert  and  James  both  died  with- 
I  out  issue.  (3  Burr.,  1623.) 

• 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
!  the  court : 

The  title  of  the  plaintiff  to  recover,  depends 
j  principally  upon  that  clause  in  the  will  of 
l  Henry  M'Neely,  in  which  he  devises  118  acres 
!  to  his  son  Robert,  to  be  taken  off  the  southerly 
I  end  of  his  homestead  farm.  The  devise  of 
;  this  portion  of  his  estate  contains  no  words  of 
inheritance  or  perpetuity  ;  after  describing  the 
'  118  acres,  the  will  proceeds  :  "he  complying 
1  with  the  following  injunctions,  that  is,  he. 
j  my  said  son  Robert,  shall  allow  to  his  said 
I  mother  any  room  in  my  said  dwelling-house 
that  she  may  choose  to  live  in,  and  keeping 
for  her  one  cow,  summer  and  winter,  and  to 
i  furnish  her  with  sufficient  quantity  of  fire- 
!  wood  and  grain  of  all  sorts,  for  her  comfort- 
|  able  support." 

In  the  next  clause  of  the  will  there  is  this 

I  direction  :     "  But  in  case  my  said  son  Robert 

neglects  or  refuses  to  provide  for  his  mother 

as  aforesaid,  or  in  case  she  should  not  choose 

to  live  with  him,  if  he  marries  a  wife,  in  that 

case,  I  order  that  he  *build  her  a  house  [*35 

j  on   that  part  of  my  homestead  farm  that  is 

!  hereafter  devised   to  my  fourth  son,    James 

I  M'Neely,  and  to  provide  for  her  as  aforesaid, 

i  or  otherwise,  to  pay  her  £14  yearly,  and  every 

j  year  during  her  natural  life." 

By  a  previous  devise   to  the  testator's  wife, 

:  he  had  given  her  any  room  in  his  house  that 

i  she  may  choose  ;  "also,  one  cow  and   fodder 

and    pasture  for  both    summer  and   winter, 

\  from  his  homestead  farm,  for  and  during  her 

i  life,  and  of  the   profits  and  produce  of  his 

|  said  farm,    such  proportion    of    either  as  to 

render  her  a    comfortable  support    through 

i  life. " 

These  are  all  the  devises    bearing  on   the 

I  point  argued  ;    and  the  question  is,  whether 

i  Robert  M'Neely  took  an  estate  for  life  only, 

in  118  acres  devised  to  him,  or  a  fee.     All  the 

cases  on  the  question  were  ably  examined  by 

!  the  present   Chancellor,  in  Jackson  v.  Bull,  10 

'  Johns.,  151.    He  there  said  that  the  distinction 

j  is,  that  where  the  charge  is  upon  the  estate, 

;  and  there  are  no  words    of  limitation,   the 

I  devisee  takes  only  an  estate  for  life;  but  where 

i  the  charge  is  on  the  person  of  the  devisee,  in 

respect  to  the  estate  in   his  hands,  he  takes  a 

fee,  on  the  principle  that  he  might  otherwise 

be  a  loser.    When  the  charge  is  on  the  person, 

;  he  said,  the  devisee  takes  the  estate  on  condi- 

,  tion  of  paying  the  charge,  and  if  he  die  in  the 

lifetime  of  the  testator,  the  charge  ceases  ;  or 

;  if  he  refuse  to  accept  and  perform,  the  devise 

|  is  void,  and  the  heir  may  enter ;  and  it  was 

i  well  observed,  on  that  occasion,  that  the  cases 

;  on  this  point  are  not  altogether  consistent. 

:  Where  the  devise  was,  "he  paying, "&c.,  and"so 

that   she  pay,"  &c.,  there  aVe   several   cases, 

and  particularly  Colyer's  case,  6  Co.,  16,  which 
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has  always  been  regarded  as  high  authority, 
which  decided  that  these  expressions  create  a 
charge  on  the  person  and  convey  a  fee.  So, 
where  the  words  were  "all  the  rest  of  my 
goods  and  lands  I  give  to  A,  to  discharge  all 
things  charged  in  my  will ;"  and  in  another  case, 
"my  legacies  and  funeral  expenses  being 
thereout  paid,"  in  these  cases  the  devisee  was 
held  to  take  a  fee. 

It  will  be  observed  that  in  this  case  the  testa- 
tor devised  expressly  to  his  wife  certain  things 
which  he  enjoined  on  Robert  to  provide  for 
her  ;  the  choice  of  a  room,  keeping  a  cow  in 
the  summer  and  winter,  and  the  profits  and 
36*]  produce  of  *his  farm  for  her  comfortable 
support.  The  furnishing  the  grain  is  not,  eo 
nomine,  mentioned  in  the  devise  to  her  ;  but 
there  is  no  devise  to  her  of  firewood,  nor  is 
there  any  provision  for  building  her  a  house, 
in  the  events  specified  in  the  will,  except  the 
injunction  upon  Robert. 

I  am  satisfied  that  the  direction  with  respect 
to  the  firewood  and  building  a  house  for  his 
mother,  was  a  personal  charge  upon  Robert, 
in  respect  to  the  land  given  to  him,  and  not 
upon  the  land  in  his  hands,  and  tbat  had  he  died 
in  the  lifetime  of  the  testator,  or  had  he  re 
fused  to  accept  the  devise  the  testator's  widow 
could  not  have  enforced  the  performance  of 
these  specific  duties,  as  against  the  heirs  of 
the  laud  devised. 

The  devise  to  Robert  is  a  conditional  one, 
"he  complying  with  the  following  injunc- 
tions," «fec.,  and  the  cases  to  which  I  have 
alluded  appear  to  me  to  be  precisely  in  point. 
Again  ;  the  building  the  house,  though  a 
contingent  thing,  was  a  direct  charge  upon 
the  person  of  Robert,  and  the  devise  to 
him  depended  on  his  performing  that  injunc- 
tion. 

I  do  not  mean  to  say  that  the  devise  to  the 
wife  of  so  much  of  the  profits  and  the  produce 
of  the  farm  as  will  render  her  a  comfortable 
support,  means  the  same  thing  as  the  charge 
upon  Robert,  to  furnish  her  a  sufficient  quan- 
tity of  grain  of  all  sorts,  for  her  comfortable 
support :  for  the  farm  may  not  have  yielded 
grain  enough  or  it  might  have  been  destroyed, 
without  Robert's  fault ;  and  yet"  he  was  bound 
to  provide  it.  There  is  great  force  in  the  argu- 
ment that  this,  also,  was  a  personal  charge  in 
respect  to  the  land  devised. 

Ido  not  know  that  the  case  can  be  further 
illustrated.  The  decisions  on  the  construction 
of  wills,  when  applicable,  and  when  uniform, 
become  a  rule  of  property  ;  and  it  is  the  duty 
of  the  court  to  compare  the  adjudged  cases 
with  and  apply  them  to  the  case  to  be  decided, 
without  indulging  themselves  in  speculations 
of  their  own,  on  the  rationality  of  the  dis- 
tinction* taken  by  those  who  have  preceded 
them.  The  lessor  having  deduced  a  title  under 
Robert  M'Neely,  and  the  court  being  of  opin 
37*]  ion  that  he  took  a  fee  in  the  *118  acres 
devised  to  him,  the  plaintiff  is  entitled  to 
judgment  according  to  the  stipulation  in  the 
case. 

Judgment  for  the  plaintiff. 

Cited  in— 2  Wend.,  34 ;  12  Wend.,  95 ;  13  Wend.,  586: 
17  Wend.,  401;  18  Wend.,  205;  4  Trans.  App.,  489;  5 
How.  U.S.,  288 ;  3  Mason,  216 ;  83  Ind.,  38. 


JACKSON,  ex  dem.  GARLAND  ET  AL., 

v. 
BROWNER. 

Evidence — Hearsay    and   Reputation  to  Prove 
Pedigree —  What  Inefficient. 

Though  hearsay  and  reputation  maybe  received 
as  evidence  to  pixne  pedigree,  yet  where  the 
witnesses  are  not  connected  with  the  family,  have 
no  personal  knowledge  of  the  facts  of  which  they 
speak,  and  have  not  derived  their  information 
from  persons  connected  or  particularly  acquainted 
with  the  family,  but  speak  generally  of  what  they 
have  heard  and  understood,  such  evidence  is  insuf- 
ficient for  that  purpose. 

Citations— 10  East,  120;  13  Ves.,  ijl4. 

T7UECTMENT  to  recover  part  of  great  lot 
Jj  No.  4,  in  M'Neil's  patent,  in  the  town  of 
Danube,  tried  before  Mr.  Justice  Yates,  at  the 
Herkimer  Circuit,  in  June,  1819: 

The  plaintiff  gave  in  evidence  letters  patent 
dated  Aug.  15,  1761,  to  John  M'Neil,  Alexan- 
der Stewart  and  others,  for  a  tract  of  3,400 
acres  of  land  in  Danube,  including  the  premises 
in  question;  also,  a  deed  of  partition,  by  which 
lot  No."  4  became  the  separate  property  of 
M'Neil. 

George  Shall,  a  witness  of  the  plaintiff,  testi- 
fied that  M.,  the  patentee,  left  this  country 
before  the  Revolutionary  War  and  went  to 
Ireland,  where  he  soon  after  died.  That  part 
of  lot  'No.  4  is  held  under  deeds  from  the 
patentee  and  part  under  Luke  Owens,  who 
claimed  an  undivided  part  of  the  lot  under  a 
deed  from  Thomas  Garland,  whose  mother,  as 
the  witness  understood  from  Owens,  was  a 
sister  of  M.,  the  patentee.  The  witness  further 
stated  that  he  understood  from  Owens  that  M. 
had  several  sisters  ;  that  Garland,  under  whom 
Owens  claimed,  was  a  sailor,  and  had  come 
from  Ireland.  The  witness  further  testified 
that  the  defendant  holds  part  of  lot  No.  4  under 
one  Keller,  who  claimed  under  M'Neil. 

Alexander  M'Kinuon,  another  witness  for 
the  plaintiff,  testified  that  he  was  born  in  Bally- 
castle,  in  Ireland,  and  was  thirty-three  years 
old  ;  that  he  left  Ballycastle  about  ten  years 
ago ;  that  he  knew  Daniel  M'Clean,  and  that 
his  parents  were  dead.  That  he  frequently 
heard  of  John  M'Neil  in  Ballycastle  ;  that  he 
\inderstood,  from  the  physician  who  attended 
him  and  others,  that  M'Neil  died  *many  [*38 
years  before  the  witness's  recollection  ;  that  he 
had  Irequently  seen  the  house  in  which  M'Neil 
died  ;  that  he  understood  that  he  left  no  chil- 
dren and  had  four  sisters,  one  of  whom  married 
M'Clean,  one  married  M'Clister.another  O'Hale 
and  another  married  Garland.  That  he  under- 
stood that  D.  M'Clean  was  the  son  of  a  sister  of 
M'Neil.  That  Mrs.  M'Clister  had  a  son  r.amed 
John  ;  that  Mrs.  O'Hale  died  without  issue  and 
Mrs.  Garland  had  two  children  named  Thomas 
and  Mary.  The  witness  further  stated  that  he 
knew  Garland  ;  that  he  lived  in  Ballycastle, 
and  was  a  sailor  in  the  latter  part  of  his  life. 
That  before  the  witness  left  Ireland  he  under- 
stood from  M'Clean  and  the  other  heirs  of 


NOTE.—  Evidence— Deckirations  as  to  pedigree — 
Hearsay.  To  render  hearsay  evidence  of  declara- 
tions as  to  pedigree  competent,  it  must,  in  general, 
appear  that  the  declarant  was  a  deceased  member 
of  the  family,  related  by  blood  or  marriage,  whose 
history  the  fact  concerns.  See  Abbott's  Trial  Ev., 
p.  91 ;  1  Greenl.  Ev.,  p.  126.  sec.  103. 
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M'Neil,  lhat  they  owned  lands  in  this  country 
as  heirs  of  M'Neil.  That  when  he  left  Ireland 
he  was  intrusted  by  the  heirs  of  M'Neil  with  a 
packet  of  papers  directed  to  Mr.  Hill  of  Albany, 
which  he  understood  related  to  their  landi  in 
this  country. 

Ezekiel  M'Kinnon,  a  witness,  testified  that 
he  understood  that  John  M'Neil  died  with- 
out children,  and  had  four  sisters  who  were 
married,  to  wit:  Mrs.  M'Clean,  Mrs.  M'Clister, 
Mrs.  O'Hale  and  Mrs.  Garland.  That  he  knew 
Daniel  M'Clean  a  lessor,  and  understood  that  he 
was  the  son  of  a  sister  of  M'Neil.  That  he 
knew  Thomas  Garland  the  son  of  another 
sister  of  M'Neil  ;  and  that  they  claimed  lands 
in  this  country  as  heirs  of  M'Neil,  before  the 
witness  left  Ireland. 

Francis  Henry,  a  witness  for  the  plaint- 
iff, testified  that  two  adjoining  patents  of 
land  in  the  County  of  Otsego,  granted  to 
John  M'Neil,  Alexander  Stewart  and  others, 
are  held  and  occupied  under  a  titlederived  from 
the  heirs  of  Stewart,  and  under  a  title  derived 
from  Daniel  M'Clean,  Thomas  Garland  and 
others,  the  reputed  heirs  of  John  M'Neil,  who 
died  in  Ballycastle,  in  Ireland. 

The  plaintiff  having  rested  his  cause,  the 
judge  decided  that  there  was  not  evidence 
sufficient  to  support  the  action,  and  directed  a 
nonsuit  to  be  entered,  with  liberty  to  the 
plaintiff  to  move  to  set  it  aside. 

Mr.  Brown  for  the  plaintiff. 
39*]     *Mr.  Ford  for  the  defendant. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

Mr.  Justice  Le  Blanc,  in  Higham  v.  Ridgeway, 
10  East,  120,  lays  down  the  rule  of  evidence  in 
cases  of  pedigree  with  perspicuity,  and  places 
it  on  a  resonable  ground.  He  considers  it  as  a 
departure  from  the  strict  rules  of  evidence,  on 
account  of  the  great  difficulty  of  proving 
remote  facts  in  the  ordinary  way,  by  living 
witnesses;  "and  on  this  ground,"  he  says, 
"  hearsay  and  reputation  (which  latter  is  the 
hearsay  of  those  who  may  be  supposed  to  have 
known  the  fact,  handed  down  from  oue  to 
another)  have  been  admitted  as  evidence  in 
cases  of  pedigree."  "The  tradition,"  said 
Lord  Eldon,  in  Whitelock  v.  Baker,  18  Ves., 
514,  "  must  be  from  persons  having  such  a 
connection  with  the  party  to  whom  it  relates, 
that  it  is  natural  and  likely,  from  their  domes- 
tic habits  and  connections,  that  they  are  speak- 
ing the  truth  and  that  they  could  not  be  mis- 
taken." 

In  this  case,  the  point  was,  whether  the 
lessors  of  the  plaintiff  were  the  heirs  of  John 
M'Neil. 

John  M'Neil  left  this  country  before  the 
Revolution,  and  went  to  Ireland,  where  he 
soon  after  died ;  of  these  facts  there  is  suffi- 
cient proof.  Part  of  great  lot  No.  4  (and  the 
premises  are  in  that  lot)  is  held  under  deeds 
from  John  M'Neil,  who  was  the  patentee.  A 
part  is  held  under  Luke  Owens,  who  claimed 
an  undivided  part  of  the  lot  under  a  deed  from 
Thomas  Garland.  The  witness  (Shall)  then 
proceeded  to  state  that  Owens  had  informed 
him  that  the  mother  of  Garland  was  a  sister  of 
M'Neil,  and  that  he  had  a  number  of  sisters. 
It  does  not  appear  that  Owens  is  dead,  or  that 
he  knew,  or  professed  to  know,  the  facts  he 
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stated,  from  any  connection  or  acquaintance 
with  M'Neil's  family,  or  his  sisters.  In  that 
respect,  Owens'  declarations  are  of  no  weight, 
and  to  admit  them  as  evidence  would  be  con- 
trary to  every  rule  of  evidence.  Alexander 
M'Kinnon  says  he  was  born  in  Ballycastle,  in 
Ireland,  which  he  left  about  ten  years  ago. 
That  he  knew  the  lessor,  Daniel  M'Clean  ;  that 
his  father  and  mother  are  dead  ;  that  he  has 
frequently  heard  of  one  John  M'Neil  in  Bally- 
castle ;  that  he  understood  from  the  physician 
who  attended  him.  and  others,  that  *he  [*4O 
died  before  the  witness'  recollection,  and  that 
he  has  often  seen  the  house  where  he  died ; 
that  he  understood  that  John  M'Neil  left  no 
children  ;  that  he  understood  that  he  had  four 
sisters,  one  of  whom  married  M'Clean,  one 
married  O'Hale,  and  one  married  Garland  ; 
and  he  understood  that  Daniel  M'Clean  was 
the  son  gf  a  sister  of  John  M'Neil,  &c. 
Ezekiel  M'Kinnon's  testimony  is  to  the  same 
purport. 

Now,  the  radical  defect  in  all  this  evidence 
is,  that  the  witnesses  are  not  themselves  con- 
nected with  these  families,  know  nothing  per- 
sonally of  the  facts  to  which  they  speak,  and 
have  not  derived  their  information  from  such 
persons  as  had  any  connection  or  particular 
acquaintance  with  the  family  from  which  John 
M'Neil  sprang.  All  that  they  state  is  loose 
hearsay  from  some  unknown  source.  Since 
1765  John  M'Neil  must  have  returned  to 
Ireland  ;  for  in  September  of  that  year,  the 
deed  of  partition  was  executed.  His  death, 
therefore,  is  not  at  so  remote  a  period,  but 
that  in  all  probability  there  are  living  wit- 
nesses capable  of  informing  us  who  his  heirs 
were.  At  all  events,  the  proof  here  is  entirely 
inconclusive.  The  evidence  falls  short,  in 
material  respects,  of  giving  anything  but 
unfounded  hearsay,  derived  from  we  know 
not  whom. 

Motion  denied. 


JACKSON,    ex    dem.    ROOSEVELT    ET    AL,., 


WHEAT. 

Real  Property  —  Ejectment  —  Defense  of  Adverse 
Posse*sir>n  —  What  Constitutes  Adverse  Posses- 
sion—Claimant under,  Need  Not  Produce  Deed 
—  Reliance  of  Plaintiff,  on  Proviso  in  Statute 
of  Limitations. 

An  adverse  possession  for  twenty  years,  under 
claim  or  color  of  right,  gives  a  title.  It  is  not  nec- 
essary, to  constitute  such  adverse  possession,  that  it 
should  be  taken  under  a  good  or  rightful  title.  And 
if  on  the  trial  the  defendant  shows  that  he  took 
possession,  claiming  under  a  deed,  he  is  not  bound 
to  produce  the  deed,  though  called  for  by  the  plaint- 
iff :  but  he  may  rely  on  his  adverse  possession. 

A  party  claiming  the  benefit  of  the  proviso  in  the 
Statute  of  Limitations,  can  only  avail  himself  *of  a 
disability  existing  when  his  right  of  action  first 
accrued. 

Citations-  10  Johns.,  356;  9  Johns.,  180;  13  Johns., 
120  ;  2  Cai.,  183  ;  3  Johns.  Ch.,  129-138  ;  6  East,  80. 


was  an  action  of  ejectment,  to  recover 
JL     part  of  lot  No.  21,  in  the  second  division 


NOTE.  —  Adverse  possession— What  constitutes. 
Compare  Brandt  v.  Ogden,  1  Johns.,  156 ;  Jackson 
v.  Sharp,  9  Johns.,  163,  notes. 

499 


40 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1820 


of  the  Minisink  patent,  in  the  town  of  Deer- 
park.  The  cause  was  tried  at  the  Orange  Cir- 
cuit, Nov.  30,  1818,  before  Mr.  Justice  Van 
Ness,  when  a  verdict  was  taken  for  the  plaint- 
iff, subject  to  the  opinion  of  the  court  on  the 
following  case  : 

The  plaintiffs  claimed  title  to  the  premises  in 
41*1  question,  *under  the  Minisink  patent, 
dated  Aug.  28,  1704.  (See  Vol.  XVI.,  p.  293.) 
On  a  division  of  the  patent,  lot  21,  in  the 
second  division,  became  the  separate  property 
of  Lancaster  Sy names,  one  of  the  patentees, 
who  died,  leaving  L.  S.  his  heir  at  law,  and 
who  died  before  1750,  leaving  three  children, 
Lancaster,  Catharine  and  Elizabeth.  Elizabeth 
married  F.,  who  died  without  issue ;  she 
afterwards  married  Peter  Roosevelt,  by  whom 
she  had  issue  Peter  Roosevelt,  one  of  the  les- 
sors, and  died  before  1780.  Catharine  Symmes, 
"before  1754,  married  John  Ogilvie,  by  whom 
she  had  two  children,  George  and  Mary.  Her 
husband  died  in  1774.  Mary  O.,  in  the  summer 
of  1777,  after  the  death  of  both  her  parents, 
married  Barent  Roorback,  she  then  being 
fifteen  years  old,  and  continued  under  covert- 
ure until  1812,  when  her  husband  died. 
George  Ogilvie  died  in  April,  1797,  leaving 
two  daughters,  Eliza  and  Amelia,  one  of  whom 
married  Thomas  Belden,  and  the  other  Jabez 
Coinstock,  both  lessors.  At  the  request  of  the 
defendant,  the  plaintiff  produced  in  evidence 
a  deed,  dated  July  9,  1754,  from  John  Ogilvie 
and  Catharine  his  wife,  to  Lambert  Moore,  of 
all  the  real  estate  of  Catharine,  in  trust  that  he 
should  grant  and  re-convey  the  same  to  the 
said  John  O.,  his  heirs  and  assigns,  and  a  deed 
from  L.  M.  to  John  O.,  his  heirs  and  assigns, 
dated  July  11,  1754,  of  the  same  estate. 

John  Ogilvie,  by  his  last  will,  dated  Nov. 
22,  1774,  after  several  personal  bequests,  de- 
vised all  the  residue  of  his  estate,  real  and  per- 
sonal, to  his  two  children,  George  and  Mary, 
in  fee,  equally  to  be  divided  between  them. 

The  defendant  set  up  in  his  defense,  a  title 
by  possession,  and  also  that  Ihelot  occupied  by 
him  was  not  within  the  bounds  of  the  Minisink 
patent. 

John  Gillet,  a  witness,  testified  that  the 
defendant  had  lived  on  the  premises  about 
forty  years  ;  that  William  Gillet,  uncle  to  the 
witness,  was  the  first  occupant  of  the  next  lot 
east  in  Deerpark.  That  the  defendant  bought 
of  W.  G. ;  but  the  witness  did  not  know 
whether  he  had  a  deed.  That  W.  G.  had  a 
deed,  and  the  witness  supposed  the  defendant 
had  one.  W.  G.  claimed  title  under  the 
42*]  *Minisink  patent,  and  purchased  of 
Henry  Wisner,  one  of  the  proprietors. 

The  plaintiff  called  on  the  defendant  to  pro- 
duce the  deeds  mentioned  by  the  witness, 
which  he  refused  to  do,  and  they  were  not 
produced. 

TJie  defendant  then  offered  to  prove  that  the 
premises  were  not  contained  within  the  bounds 
of  the  Minisink  patent,  which  evidence,  being 
objected  to,  was  overruled  by  the  judge. 

Mr.  Billings,  for  the  plaintiff,  contended 
that  the  right  of  Mrs.  Roorback  was  saved  by 
her  coverture.  That  the  defendant  having 
shown  that  he  claimed  under  the  Minisink 
patent,  was  estopped  to  say  that  the  premises 
were  not  within  that  patent.  (1  Johns.  Gas., 
81.)  That  the  point  as  to  the  location  of  the 
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patent  was  decided  in  Jackson  v.  Thomas, 
16  Johns.,  293,  and  the  court  will  not  grant 'a 
new  trial  merely  for  the  sake  of  having  that 
fact  again  proved.  The  plaintiff  is  entitled  to 
recover  one  fourth  of  the  premises,  under  f,he 
demise  of  Mrs.  Roorback.  (4  Johns.,  311.) 

Mr.  Beits,  contra.  No  objection  was  made 
at  the  trial,  that  there  was  not  sufficient 
evidence  of  an  adverse  possession  by  William 
Gillet.  The  plaintiff's  counsel  merely  called 
for  the  deeds,  to  prove  that  his  possession 
commenced  under  color  of  title.  The  evidence 
clearly  shows  that  the  possession  was  adverse, 
and  if  it  reached  back  to  the  life  of  John 
Ogilvie,  it  bars  the  rights  of  all  the  lessors.  If 
it  did  not  commence  until  after  his  death,  in 
1774,  then  the  right  of  Mrs.  Roorback  is  pre- 
served, though  the  other  lessors  are  barred. 

A  person  who  goes  into  possession  of  land, 
without  right,  or  color  of  right,  may,  by  lapse 
of  time,  and  the  neglect  of  him  who  has  the 
right,  acquire  a  perfect  and  indefeasible  title. 
(3  Cruise's  Dig.,  368,  tit.  29,  ch.  1,  sec.  3.)  In 
Taylor  y.  Horde,  1  Burr.,  119,  Lord  Mansfield 
says:  "  Twenty  years  adverse  possession  is  a 
positive  title  to  the  defendant ;  it  is  not  a  bar 
to  the  action  or  remedy  of  the  plaintiff  only, 
but  takes  away  the  right  of  possession."  (2 
Salk.,  421  ;  *Ld.  Raym.,  741.)  The  same[*43 
principle  has  been  adopted  by  this  court  (Jack- 
son v.  Schutt,  cited  in  Jackson  v.  Lunn,  3 
Johns.  Gas.,  118;  Jackson  v.  Hazen,  2  Johns. , 
22  ;  Smith  v.Lorillard,  10  Johns.,  350),  and  by 
the  courts  of  the  other  states.  (13  Mass.,  486  ; 
Fanning  v.'  Wilcox,  3  Day,  258  ;  Ray  v.  Smith, 
2  Bay's  S.  C.,  339;  1  Munf.,  454;  Overton, 
353.)  Though  the  court  has  said  that  the  pos- 
session must  commence  under  claim  or  color 
of  title,  it  is  not  meant  that  it  should  be  under 
a  title  by  deed.  The  fact  of  possession,  and  the 
quo  animo  with  which  the  defendant  entered, 
determines  the  character  of  the  possession.  (9 
Johns.,  180;  13  Johns.,  119;  16  Johns.,  293.)  If, 
then, a  person  enters  on  land, claiming  and  hold- 
ing it  as  his  own,  the  Statute,  after  a  continued 
possession  of  twenty  years,  gives  him  a  title. 

He  is  not  obliged  to  show  that  he  entered 
under  a  title  by  deed.  It  is  said  that  the  deed, 
if  called  for,  must  be  produced,  or  its  loss 
accounted  for  ;  but  the  person  in  possession 
may  protect  himself,  by  connecting  his  posses- 
sion with  that  of  G.  (2  Cai.,  183.) 

Again,  the  defendant  ought  to  have  been 
allowed  to  show  that  the  premises  were  not 
within  the  Minisink  patent.  If  he  sets  up  a 
distinct  and  independent  title  from  that  of  B., 
he  is  not  estopped  to  say  that  the  plaintiff  de- 
rives no  right  from  B.  A  defendant  may 
always  rely  on  his  possession.  Jackson  v. 
Thomas,  was  decided  on  the  particular  case 
then  before  the  court.  It  cannot  preclude  the 
party,  in  another  cause,  from  showing  that  the 
patent  was  not  correctly  located. 

Mr.  Sudam,  in  reply.  A  mere  occupation 
of  land,  without  any  paper  title,  or  gift,  or 
color  of  title,  without  such  a  lapse  of  years, 
or  a  descent  cast,  as  will  toll  the  right  of  entry, 
cannot  give  a  title.  The  English  cases  suppose 
an  entry  under  claim  of  title  and  a  descent 
cast.  The  question  of  adverse  possession  has 
been  much  discussed  in  this  court,  and  it  is 
settled  that  the  entry  of  the  defendant  must 
be  under  color  of  title.  There  can  be  no  color 
JOHNS.  REP.,  18. 


1820 


WELLS  v.  BALDWIN. 


43 


of  title  unless  there  be  a  deed,  or  something 
44*]  equivalent  to  a  deed,  or  a  descent  *cast. 
Here  the  evidence  of  the  defendant  showed 
that  there  had  been  a  deed  ;  and  he  ought  to 
have  produced  it,  or  accounted  for  its  non- 
production. 

In  Jackson  v.  Ellis,  13  Johns.,  118,  where 
A,  claiming  title  to  land  by  descent,  made  a 
parol  gift  of  it  to  B,  under  which  he  entered, 
and  A  afterwards  conveyed  the  land  to  B,  it 
was  held  that  the  possession  must  be  deemed 
to  be  taken  by  B  in  his  own  right,  or  in 
behalf  of  A,  and  in  either  point  of  view  the 
possession  was  the  same.  The  court  will  not 
indulge  presumption  so  far  in  favor  of  the 
defendant,  as  to  consider  forty  or  forty-one 
years  to  be  forty-four  years. 

Again;  the  defendant  having  shown  that  he 
claimed  under  the  Minisink  patent,  he  is  con- 
cluded from  setting  up  a  title  under  another 
patent. 

Per  Guriam. 

1.  The  possession  of  the  defendant  was, 
undoubtedly,  adverse  :  it  has  been  continued 
for  a  period  of  between  forty  and  fifty  years, 
under  a  claim  of  title,  by  purchase  from 
Gil  let,  who  had  a  deed.  It  was  not  neces- 
sary to  produce  that  deed,  though  called  for 
by  the  plaintiff.  Suppose  the  deed  had  been 
lost,  or  when  produced  was  found  to  be 
defective,  that  could  not  have  destroyed  the 
effect  of  the  defendant's  possession.  In  Smith 
v.  Lorillard,  10  Johns.,  356.  Kent,  Oh.  J., 
said,  "that  after  a  continued  possession  for 
twenty  years,  under  pretense  or  claim  of 
right,  the  actual  possession  ripens  into  a  right 
of  possession  which  will  toll  an  entry  ;"  and 
in  Smith  v.  Burtis,  9  Johns.,  180,  Spencer,  J., 
said  (Van  Ness  and  Yates,  JJ.,  concurring), 
that  "  it  had  never  been  considered  necessary 
to  constitute  an  adverse  possession,  that  there 
should  be  a  rightful  title.  Whenever  this 
defense  is  set  up,  the  idea  of  right  is  excluded  ; 
the  fact  of  possession,  and  the  quo  animo  it 
was  commenced  and  continued,  are  the  only 
tests."  And  in  Jackson  v.  Ellis,  13  Johns., 
120,  the  court  said  that  "it  had  been  repeat- 
edly ruled  in  this  court,  that  an  entry  under 
claim  or  color  of  title  is  sufficient  to  constitute 
an  adverse  holding.  It  is  not  necessary  for 
this  purpose  that  the  title  under  which  such 
entry  is  made,  should  be  a  good  and  valid 
title."  (2Cai.,183.) 

4*>*]  *2.  The  plaintiff  claims  to  recover  one 
one  fourth  of  the  premises,  on  the  demise  of 
M.  Roorbach,  on  the  ground  that  she  married 
R.  in  the  summer  of  1777,  after  the  death  of 
her  father  and  mother.  The  defendant  has 
been  in  possession  above  forty  years,  and  it 
was  forty  one  years  since  M.  R.'s  marriage. 
If  the  defendant's  possession  commenced  be- 
fore her  marriage,  then,  according  to  the  opin- 
ion of  the  C '  hancellor,  in  Demarest  v.  Wynkoop, 
3  Johns.  Ch.,  129-138,  upon  a  review  of  all 
the  cases,  and  which  we  consider  as  sound 
law,  Mrs.  R.  can  only  avail  herself  of  the  dis- 
abilities existing  when  the  right  of  action 
accrued  ;  and  the  disability  which  then  existed 
was  infancy  ;  for  her  rfght  of  a  claim  accrued 
when  the  defendant  first  took  possession,  and 
that  was  before  her  marriage.  The  case  of 
Doe  v.  Jesson,  6  East,  80,  is  in  point. 
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It  is,  therefore,  unnecessary  to  consider  the 
question,  whether  the  defendant  ought  not.  to 
have  been  permitted  to  prove  that  the  premises 
in  question  were  not  within  the  bounds  of  the 
Minisink  patent. 

Judgment  for  the  defendant. 

Cited  in— 18  Johns.,  361 ;  1  Cow.,  285 ;  5  Cow.,  106 ; 
8  Cow.,  609 ;  12  Wend.,  674  ;  53  N.  Y.,  296;  10  Barb  , 
356  ;  99  U.  S.,  168  ;  31  Wis.,  433. 
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Pleading  and  Practice — Action  on  Bond,  Con- 
ditioned for  Payment  on  Certain  Day — Plea 
that  Bond  was  Given  as  Collateral  Security, 
Bad  on  Demuii'er. 

Where  the  plaintiff  brought  an  action  of  debt  on 
a  bond  executed  by  the  defendant  to  the  plaintiff, 
with  a  condition  to  pay  a  certain  sum  of  money  on 
a  certain  day,  and  the  defendant  pleaded  that  the 
bond  was  given  as  collateral  security  for  the  per- 
formance of  a  certain  contract  or  agreement  made 
between  the  parties,  &c.,  the  plea  was-held  bad :  for 
where  the  condition  of  a  bond  is  for  the  payment  of 
money  at  a  fixed  day,  evidence  contradictory  or 
varying  such  express  condition  is  inadmissible.  But 
if  the  bond  is  without  a  condition,  and  the  plaintiff 
executes  a  separate  instrument  of  defeasance,  such 
defeasance  may  be  pleaded  to  an  action  on  the 
bond. 

Citations— Cowp.,  47;  8  Johns.,  192;  3  Wils.,  275; 
Cro.  Eliz.,  697. 

THIS  was  an  action  of  debt,  for  the  penalty 
of  a  bond.  The  defendant  craved  oyer, 
and  set  out  the  bond  and  condition.  The  bond, 
dated  May  18,  1817,  was  for  the  penal  sum  of 
$700,  conditioned  for  the  payment  of  $350, 
as  follows,  to  wit  :  $100  Aug.  15,  next  ;  $200 
Nov.  1,  next ;  and  $50  Jan.  1,  next.  The  de- 
fendant then  *pleaded:  1.  Non  est  fac-  [*4(> 
turn.  2.  That  the  bond,  together  with  a  mort- 
gage of  the  same  date,  on  fifty  acres  of  land, 
were  given  as  collateral  security  for  the  per- 
formance, on  the  part  of  the  defendant,  of  a 
certain  contract  or  agreement  entered  into 
between  the  plaintiff  and  defendant,  made  at 
the  same  time  and  place,  by  which  the  plaint- 
iff, on  his  part,  promised  and  agreed,  at  his 
own  expense,  to  clear  twenty  acres  .of  land 
belonging  to  the  defendant,  in  the  manner 
therein  stated,  before  Nov.  1,  then  next  ;  and 
by  that  agreement  it  was  provided  and  agreed, 
that  in  case  any  dispute  or  variance  should 
arise  between  the  parties  relative  to  the  per- 
formance of  the  said  contract,  it  should  be 
referred  to  arbitrators  named,  or  any  two  of 
them,  whose  decision  should  be  conclusive 
between  the  parties  ;  that  after  the  expiration 
of  the  time  for  completing  the  contract,  a 
variance  and  dispute  arose  between  the  parties 
relative  to  the  performance  of  the  contract, 
and  it  was  submitted  to  the  arbitrators  so 
named,  who  met  and  heard  the  parties,  and 
two  of  them  made  and  published  an  award, 
under  their  hands  and  seals,  upon  the  matter 
in  dispute,  to  wit :  that  the  job  (clearing  the 
twenty  acres  of  land)  was  not  done  according 
to  the  contract  ;  and  so  the  defendant  averred, 
that  the  bond  became  discharged,  inoperative 
and  of  no  effect,  and  prayed  judgment,  &c. 

To'this  plea  the  plaintiff  demurred,  and  the 
defendant  joined  in  demurrer,  which  was  sub- 
mitted to  the  court  without  argument. 

501 


46 


SUPREME  COURT.  STATE  OP  NEW  YOKK. 


1820 


SPENCEH,  Oh.,  J.,  delivered  the  opinion  of 
the  court : 

If  the  facts  set  forth  in  the  plea  demurred  to 
really  exist,  I  regret  to  say  that  a  court  of  law 
is  no't  competent  to  afford  the  defendant  relief. 

In  the  case  of  Mease  v.  Mease,  Cowp.,  47,  the 
action  was  debt  on  a  bond  conditioned  for 
payment  at  a  certain  day  ;  plea,  that  it  was 
given  as  an  indemnity  to  the  plaintiff's  testa- 
tor against  another  bond,  and  plaintiff  not 
damnified;  and  on  demurrer  to  this  plea,  the 
question  was,  whether  the  agreement  stated  in 
the  plea  could  be  given  in  evidence  against  the 
express  condition  of  the  bond.  It  was  argued 
47*]  for  the  *plaintiff  that  no  parol  evidence 
could  be  received  to  abate  or  extend  a  bond  or 
deed.  Lord  Mansfield  pronounced  the  rjlea  to 
be  clearly  bad,  and  judgment  was  given  for 
the  plaintiff.  In  Thompson  v.  Ketchum,  8 
Johns.,  192,  this  court  decided  that  where  a 
note  had  been  given  in  Jamaica,  promising  to 
pay  the  plaintiff  a  sum  of  money,  evidence 
was  inadmissible  to  show  an  agreement  that 
the  money  was  to  be  paid  on  the  arrival  of  the 
parties  in  N.  Y.,  on  the  ground  that  it  was 
against  an  established  rule  of  law  to  vary  the 
operation  of  a  writing  by  parol  proof.  To  this 
point  are,  also,  Cro.  Eliz.,  697,  and  Meres  v. 
Ansel,  3  Wils.,  275,  and  many  other  cases. 
Had  the  defendant  entered  into  a  bond  without 
a  condition,  and  taken  from  the  plaintiff  a 
defeasance  in  a  separate  instrument,  referring 
to  the  bond,  making  it  inoperative  if  the 
plaintiff  did  not  perform  the  agreement  to  clear 
the  twenty  acres  of  land  in  a  particular  way, 
and  had  he  failed  to  do  so,  then  the  defeasance 
might  have  been  pleaded  ;  but  here  the  bond 
is  with  a  condition  that  the  defendant  shall 
pay  certain  sums  of  money  at  fixed  days,  and 
it  would  be  contradicting  and  impugning  the 
bond,  to  admit  proof,  that  instead  of  paying 
the  money  stipulated  in  the  condition,  the 
plaintiff  was  not  to  be  paid,  unless  he  cleared 
certain  lands  in  a  particular  manner.  It  would 
be  against  the  strong  current  of  authority  to 
admit  such  a  defense. 

Judgment  for  the  plaintiff,  with  leave  to  the 
defendant  to  amend,  on  payment  of  costs. 

Cited  in—I  Cow.,  250 ;  5  Cow.,  93, 175 ;  2  Den.,  314  ; 
Sand.  Ch.,  37  ;  22  How.  Pr..  423 ;  12  Abb.  Pr.,  35  ;  7 
Bos.,  370 ;  2  Leg.  Obs.,  234. 


48*J  *HASSAM 

v. 
GRIFFIN,    Sheriff    of    DUTCHESS    COUNTY. 

Sheriff— Action  against,  for  Escape  of  Prisoner 
on  Execution — Taking  Prisoner  out  of  his 
County  in  Obedience  to  Habeas  Corpus  ad 
Testificaudum — Return,  without  Unnecessary 
Delay — No  Escape. 

A  sheriff  who  has  a  defendant  in  custody  on  a  ca. 
set.  is  bound  to  obey  ahaheas  corpus  ad  testificandum, 
according  to  the  exigency  of  the  writ :  and  if,  in 
doing  so,  he  takes  the  prisoner  out  of  his  county, 
and  returns  with  him  again,  without  unnecessary 
delay,  it  is  not  an  escape ;  and  while  he  so  has  the 
prisoner  on  the  habeas  corpus,  hd  is  not  bound  to 
keep  him  always  in  sight,  or  with  the  same  strict- 
ness as  before ;  and  if  the  prisoner,  of  his  own  head, 
should  go  about,  for  a  short  time,  on  his  own  busi- 
ness, and  out  of  view  of  the  sheriff,  it  is  not  an 
escape. 
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Citations— 5  Johns.,  357 :  3  Co.,  43:  31  Eliz.:  Bacon, 
tit.  Escape,  B;  1  Mod.,  116:  Cro.  Car.,  466:  1  Ld. 
Kaym.,  241 ;  Dalton,  Sheriff,  141. 

THIS  was  an  action  of  debt,  for  the  escape 
of  Benjamin  Herrick,  who  was  in  the 
custody  of  the  defendant,  as  sheriff  of 
Dutchess  County,  on  a  ca.  sa.  at  the  suit  of  the 
plaintiff.  The  cause  was  tried  at  the  Dutchess 
Circuit,  April  22, 1818,  before  Mr.  Justice  Van 
Ness. 

The  defendant  pleaded:  1.  Nil  debet.  2. 
That  the  escape  was  negligent,  and  that  the 
defendant  made  fresh  pursuit  and  recaption 
before  suit  brought.  3.  A  voluntary  return 
of  Herrick  into  custody  before  suit  Drought. 
To  which  pleas  the  plaintiff  replied,  taking 
issue.  To  the  general  issue,  a  notice  was  sub- 
joined, according  to  the  Statute,  that  if  II.  had, 
at  any  time,  escaped,  it  was  without  the 
knowledge  or  consent  of  the  defendant,  and 
that  the  said  H.,  after  any  such  escape,  and 
before  bringing  this  suit,  returned  into  the 
custody  of  the  defendant,  and  so  remained 
when  the  suit  was  commenced  ;  and  further, 
that  on  or  about  May  24,  1817,  the  defendant 
was  served  with  a  habeas  corpus  ad  testificandum, 
duly  issued  and  allowed  by  the  Chief  Jmtics, 
which  required  the  defendant  to  have  the  said 
Herrick,  on  May  26,  before  John  Wells,  Esq., 
a  referee  in  the  case  of  John  Brush,  at  the  suit 
of  John  Smith,  at  a  reference  to  be  held  at  the 
office  of  J.  W.  in  Pine  Street,  in  the  City  of  N. 
Y.,  at  10  A.  M.  of  that  day,  to  testify,  &c. 
That  the  defendant,  with  the  consent  of  Brush, 
gave  him  a  written  deputation  to  execute  the 
writ  of  Jiab.  corp.  ad  test.,  and  make  due 
return,  &c.,  and  that  he  made  such  return, 
&c.  It  appeared  that  Herrick  and  Brush  went 
to  N.  Y.,  on  Saturday  May  24,  and  appeared 
before  the  referee  on  the  Monday  following  ; 
that  the  reference  was  adjourned  to  Wednes- 
day, and  on  Thursday  they  both  returned  to 
Poughkeepsie, _  and  H.  went  again  into  the 
custody  of  the  defendant ;  that  while  Herrick 
and  Brush  were  in  N.  Y.,  H.  was  seen  at  sev- 
eral times,  at  different  places,  on  his  own  busi- 
ness, unaccompanied  by  Brush,  but  without 
Brush's  *permission  ;  and  he  considered  [*49 
himself  in  the  charge  and  under  the  direction 
of  Brush. 

The  writ  in  this  cause  was  delivered  to  the 
coroner  on  Wednesday,  May  28,  between  10 
and  11  o'clock  in  the  forenoon. 

A  verdict  was  taken  for  the  plaintiff,  subject 
to  the  opinion  of  the  court  on  a  case  contain- 
ing the  above  facts. 

Messrs.  H.  and  C.  Ruggles,  for  the  plaintiff. 
They  cited  the  following  cases  :     Bronson  v. 
Earl,  17  Johns.,  63;  2  W.  Bl.,  1045;  3  Bl.  Cora. 
415  ;  1  Bos.   &  P.,  241  ;  3   Com.    Dig.,  601 
Escape,  C  ;  2  Bac.  Abr.,  Escape,  B;  2  Saund. 
35,  M.;  5  Johns.,  357;  Tidd  Pr.,  739;  Sell.  Pr. 
464  ;  1  Str.,  433  ;  3  Co.  Litt.,  43,  44;  Moore 
257;  5  Burr.,  2812;  1  Ld.  Raym.,  241;  Hard. 
476  ;  Cro.  Car.,  14,  466  ;  Hob.,  202  ;  1  Bos.  & 
P.,  24. 

Mr.  Brush,  contra,  cited  Show.,  298  ;  3  Co. 
Litt.,  44;  Dalt.,  Sheriff,  141. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

There  is  no  doubt  that  after  the  defendant 

is  taken  in  execution,  if  he  is  seen  at  large, 

without  the  liberties  of  the  jail,  for  ever  so 
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short  a  time,  as  well  before  as  after  the  return 
of  the  writ,  it  is  an  escape  in  the  sheriff.  The 
sheriff,  however,  may  protect  himself  from 
the  consequences  by  a  fresh  pursuit  and  recap 
tion,  or  by  the  voluntary  return  of  the  prisoner 
before  action  brought.  The  writ  of  habeas 
corpus,  in  this  case,  justified  the  defendant  for 
conveying  Herrick  to  N.  Y. ;  and  it  is  very 
evident  that  there  was  no  unnecessary  delay 
in  bringing  him  back  to  Poughkeepsie.  There 
is  no  weight  in  the  suggestion  that  the  habeas 
corpus  was  taken  out  collusively;  b  it  if  it  was, 
the  sheriff  was  no  party  to  the  collusion.  He 
was  bound  to  obey  the  writ.  (5  Johns.,  357.) 
The  only  point  to  be  decided  is,  whether  per- 
mitting Herrick  to  be  separated  from  Brush, 
the  special  deputy,  without  any  permission  on 
the  part  of  the  deputy,  was  an  escape.  The 
original  object  of  the  common  law  in  subject- 
ing debtors  to  close  imprisonment  on  execu- 
5O*j  tion  *was,  that  by  duress  of  imprison 
meat,  they  might  be  coerced  to  pay  their 
•debts.  They  were  to  be  kept  in  arcta  et  saloa 
•custodia.  Under  the  Statute  of  Westminster, 
2  Ch.  II.,  Carceri  mancipentur  in  ferris,  they 
might  be  kept  in  irons.  Civilization  and 
modern  refinement,  and  a  greater  spirit  of 
humanity  have  meliorated  the  law,  and  with 
us,  imprisonment  is  merely  nominal.  It  exists, 
however,  in  some  degree  of  rigor,  where  the 
unfortunate  debtor  is  unable  to  give  the 
requisite  security  for  the  liberties  of  the  jail. 

But  the  question  recurs,  what  kind  of  indul- 
gence to  a  prisoner,  in  the  sheriff's  curtody, 
on  a  casa.,  and  who  is  directed  to  be  brought 
before  a  court  to  testify  under  a  habeas  corpus, 
will  subject  the  sheriff  to  an  action  for  an 
•escape?  I  am  satisfied  that  the  indulgence 
proved  to  have  taken  place  in  this  case  does 
not  constitute  an  escape. 

•  The  earliest  case  upon  this  subject  is  Boy- 
ton's,  3  Co.,  43.  It  was  resolved  by  the  court, 
that  there  was  a  difference  between  the  cus- 
tody of  one  in  execution,  within  the  county 
where  the  common  jail  is,  and  where  the 
sheriff  hath  the  custody  of  one  in  execution 
out  of  the  county  ;  and  it  was  adjudged,  that 
where  the  sheriff  hath  one  in  execution  for  a 
•debt,  and  a  habeas  corpus  issues  to  have  the 
body  in  the  King's  Bench,  at  a  certain  day  ; 
by  force  of  which  writ,  the  sheriff,  before  the 
return  of  the  writ,  brings  his  body  to  an  inn 
in  Smithfield,  toward  Westminster,  and  the 
prisoner,  of  his  own  head,  goes  without  any 
keeper,  to  Southwark,  and  the  next  morning 
comes  again  to  the  sheriff,  to  Smithfield,  and 
at  the  return  of  the  habeas  corpus,  the  sheriff 
delivers  his  body  in  court,  this  was  no  escape; 
and  they  referred  to  Char  nock's  case,  31  Eliz., 
and  observed  that  it  stood  with  great  reason  ; 
for  the  sheriff  may  more  strongly  guard  his 
jail,  than  every  inn  or  other  place  through 
which  he  travels.  Bacon  (tit.  Escape,  B)  men- 
tions this  case  as  law.  In  the  case  of  Moredell 
v.  The  Marshal  of  the  King's  Bench,  \  Mod., 
116,  which  was  debt  for  the  escape  of  one 
Reynolds,  the  defendant  gave  in  evidence  _a 
habeas  corpus  ad  testificandum,  and  it  appeared 
that  the  prisoner  went  down  too  long  before- 
hand, and  staid  too  long  after  the  assizes  were 
done  at  Wells,  and  that  he  went  back  three- 
-score  miles  beyond  Wells,  before  he  returned 
-51*]  again  to  London.  *Hale,  Chief  Jus- 
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tiee,  said  that  if  a  habeas  corpus  be  granted  to 
bring  a  person  into  court,  and  the  sheriff  lets 
him  go  into  the  country,  it  is  an  escape  ;  that 
he  ought  not  to  carry  him  a  roundabout  way, 
for  the  accommodation  of  the  party  ;  and  that 
if  he  did,  it  was  an  escape  ;  that,  by  the  evi- 
dence, the  sheriff  let  him  go  back  threescore 
miles,  to  which  there  could  be  no  answer. 

In  Trinity  Term,  12  Ch.  I.  (Cro.  Car.,  466), 
at  a  meeting  of  the  Justices  and  Barons  of  the 
Exchequer,  Brampton,  Ch.  J.,  published,  that 
the  prisoners  of  the  King's  Bench  and  Fleet 
had  petioned  the  King,  for  avoiding  the 
plague,  that  they  who  could  give  sufficient 
security  to  be  true  prisoners,  and  to  return  at 
the  days  prescribed,  might  go  at  large  on 
habeas  corpus  for  that  time.  All  the  justices 
and  barons  present  having  consulted,  resolved 
that  a  habeas  corpus  was  a  good  and  legal  writ, 
but  under  color  thereof,  the  wardens  and  mar- 
shal ought  not  to  suffer  prisoners  to  go  at  large; 
that  it  was  an  abuse  of  the  writ,  and  an  escape. 
In  Holdroid  v.  Liddett,  1  Ld.  Raym.,  241, 
Powell,  J. .  said,  if  a  habeas  corpus  is  delivered 
to  a  sheriff,  in  July,  to  bring  a  man  in  execu- 
tion to  the  Common  Pleas  next  Michaelmas 
Terra,  the  sheriff  may  take  a  reasonable  time, 
of  which  the  court  would  judge  ;  but  he  can- 
not bring  him  out  of  prison,  and  keep  him  out 
all  the  vacation;  but  Treby,  Ch.  J.,  said  he 
would  not  determine  that  point. 

Dalton  (Sheriff,  141)  lays  down  the  law  to  be, 
that  on  a  habeas  corpus,  if  the  prisoner,  of  his 
own  head,  goeth  at  large,  and  afterwards 
return  to  the  sheriff,  it  has  been  adjudged  not 
to  be  an  escape. 

It  appears  to  be  me  to  be  well  settled,  and  I 
have  met  with  no  decision  to  the  contrary,  that 
if  a  sheriff,  in  yielding  obedience  to  a  habeas 
corpus,  necessarily  takes  the  prisoner  out  of 
his  county,  and  returns  with  him  when  the  exi- 
gency of  the  writ  is  answered,  without  unneces- 
sary delay,  he  is  not  guilty  of  an  escape,  if  the 
prisoner  of  his  own  head  should  stroll  about, 
and  sometimes  be  out  of  the  sheriff's  view. 
Indeed.  I  am  by  no  means  satisfied,  that  if  the 
sheriff  should  permit  him  to  go  out  of  his 
sight,  whilst  he  has  him  under  the  habeas  cor- 
pus-, provided  always  there  was  no  unreasona- 
ble delay  in  returning  him  to  prison,  that  even 
such  *an  indulgence  would  be  an  escape,  p.52 
The  habeas  wi-pm  relieves  the  prisoner,  tempor- 
arily, from  the  duress  of  imprisonment  under 
the  execution.  He  is  not  then  enduring  the  re- 
straint created  by  the  execution,  with  a  view 
of  coercing  payment. 

If  Brush  had  gone  about  with  Herrick,  on 
the  business  of  the  latter,  whilst  the}'  were  in 
N.  Y.,  I  presume  it  would  not  have  been  con- 
tended that  it  would  have  been  an  escape;  and 
it  makes  no  difference  whether  Brush  was 
present  or  not.  Boyton'scase,  which  has  never 
been  overruled,  is,  however,  decisive;  and  the 
other  cases  all  go  in  confirmation  of  it.  The 
case  from  1  Mod.,  116,  was  decided  on  the 
principle  that  the  sheriff  had  let  the  prisoner 
go  back  threescore  miles,  which  delayed  im- 
properly his  return  to  jail.  We  are  of  opinion 
that  the  defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant. 

Cited  in— 5  Cow.,  180 ;  1  Keyea,  524 :  4  Abb.  App., 
Dec.,  599 ;  21  How.  Pr.,  42 ;  10  Abb.  Pr.,  178 ;  12  Abb. 
Pr.,  322. 
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E.  A.  &  J.  SECOR  v.  BELL,  Sheriff,  &c. 

Sheriffs — Liability  for  Escape  of  Prisoner — Lia- 
bility of  Attorneys  to  Arrest — Sheriff  Cannot 
Take  Notice  of  Privilege  of  Attorney — Not 
Bound  to  Discharge  Prisoner,  on  Production  of 
Writ  of  Privilege. 

Attorneys  and  other  officers  of  the  court,  since 
the  Statute  (1.  N.  R.  L.,  418,  sess.  36,  ch.  48),  are  lia- 
ble to  arrest  on  mesne  process  and  may  be  held  to 
bail,  like  other  persons ;  and  they  were  always  sub- 
ject to  be  taken  in  execution  on  ca.  sa. 

If  an  attorney  or  counselor  be  taken  on  a  ca.  sa. 
during:  his  attendance  in  court,  having  business  to 
transact,  he  may  be  discharged  on  motion,  on  affi- 
davit, &c.  A  judge  at  a  circuit  or  sittings  may 
also  discharge  him  in  like  circumstances. 

A  sheriff  cannot  take  notice  of  the  privilege  of  an 
attorney,  nor  can  he  discharge  him  from  custody 
on  process  -out  of  this  court,  on  his  producing:  a 
writ  of  privilege ;  and  if  he  does  so,  he  is  liable  as 
for  an  escape,  for  the  amount  of  the  debt,  with  in- 
terest, to  the  time  of  the  escape  and  poundage,  if 
the  plaintiff  has  paid  any. 

Citations— Tidd,  171 ;  1  N.  R.  L.,  418. 

DEBT  against  the  defendant,  as  sheriff  of 
the  City  and  County  of  N.  Y.,  for  the 
escape  of  A.  B.,  an  attorney  of  this  court,  a 
prisoner  in  execution,  at  the  suit  of  the 
plaintiffs. 

On  May  31,  1819,  a  ca,  sa.  was  issued  on  a 
judgment  obtained  in  this  court,  by  the  plaint- 
iffs against  A.  B. ,  an  attorney,  &c. ,  for  $302.35, 
on  which  he  was  arrested  by  the  defendant, 
during  the  sittings  held  in  June,  before  Mr. 
Justice  Van  Ness,  upon  which  the  defendant 
produced  a  writ  of  privilege  allowed  by  E.  W. 
King,  one  of  the  judges  of  the  Mayor's  Court 
53*]  of  N.  Y.  In  *obedience  to  this  writ,  the 
sheriff  discharged  A.  B.  from  custody,  and 
made  return  to  the  execution  accordingly. 

The  questions  submitted  to  the  court  on 
these  facts  were,  whether  the  defendant  is 
liable  as  for  an  escape  ;  and,  if  so  whether  the 
plaintiffs  are  entitled  to  recover  interest  and 
poundage  on  the  sum  directed  to  be  levied  on 
the  ca.  sa.  against  A.  B. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Tidd  (p.  171)  lays  down  the  rule  to  be,  that 
the  sheriff  cannot  take  notice  of  the  privilege 
of  an  attorney  ;  nor  is  he  bound  to  discharge 
him,  even  upon  producing  a  writ  of  privilege, 
except  where  the  arrest  was  by  process  issuing 
out  of  an  inferior  court  ;  in  which  case,  he 
says,  their  writs  of  privilege  ought  to  be 
allowed  to  them,  imtanter  ;  and  that  if  an  attor- 
ney or  other  officer  of  the  K.  B.  be  arrested, by 
process  issuing  out  of  the  same  court,  he  may 
move  to  be  discharged  on  common  bail. 

By  the  12th  section  of  the  Statute  Concern- 
ing Counselors,  Attorneys  and  Solicitors  (1  N. 
R.  L.,  418),  every  officer  of  the  several  Courts 
of  Record  are  liable  to  arrest  on  mesne  process, 
and  to  be  held  to  bail  as  other  persons.  Attor- 
neys, and  other  officers,  were  always  subject 
to  be  taken  in  execution  on  a  ca.  sa.  in  this 
State.  Our  practice  had  been  conformable  to 
that  of  the  Court  of  K.  B.  They  are  relievable 
from  arrest  only  on  motion,  and  under  the 
circumstances  of  the  case.  If  an  attorney  be 
taken  on  a  ca.  sa.  during  his  attendance  in 
court,  he  having  business  to  transact,  the 
court,  on  an  affidavit  of  the  facts,  and  on  mo- 
tion, will  discharge  him  from  arrest ;  and  this 
may,  also,  be  done  at  the  circuit  or  sittings. 
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The  sheriff  having  no  authority  to  discharge 
the  attorney,  on  a  writ  of  privilege,  from  the 
arrest  on  process  out  of  this  court,  he  is  fixed 
with  the  debt,  which  will  be  the  amount  of 
the  judgment,  and  the  interest  thereon  at,  the 
time  of  the  escape,  but  no  interest  since  ;  and 
the  poundage,  if  it  has  been  paid  to  the  sheriff, 
otherwise  not. 

Judgment  for  the  plaintiffs. 

Cited  in— 1  Wend.,  33 ;  5  Wend.,  90 ;  21  Hun,  158  ; 
3  Barb.,  538  ;  1  Abb.  Pr.,  435 ;  4  McLean,  40 ;  42  Mich.v 
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*POST,  Survivor,  &c., 
J.  RILEY. 
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Discharge  under]Insolvent  Act —  Void  as  to  Abso- 
lute Disc7iarge  from  Previous  Debt — Must  be 
Pleaded  Specially  to  Protect  Persons  from 
Imprisonment. 

Though  a  discharge  under  the  Insolvent  Act  of 
this  State,  so  far  as  it  attempts  to  discharge  the 
party  from  a  contract,  made  previous  to  the  pass- 
ing of  the  Act,  is  unconstitutional  and  void ;  yet 
the  defendant  may  avail  himself  of  it,  to  protect  his 
person  from  imprisonment ;  but  he  must  plead  it 
specially  for  that  purpose ;  and  if  he  neglects  to  do 
so,  and  suffers  a  judgment  to  pass  against  him,  his 
bail  cannot  be  relieved,  on  the  grouijd  of  the  dis- 
charge, on  motion. 

rpHE  plaintiff  brought  an  action  of  covenant 
JL  against  Riley,  for  the  non-payment  of  rent, 
on  a  lease  dated  Feb.  3,  1807,  due  May  1, 1812. 
The  defendant,  on  May  1,  1812,  obtained  his 
discharge,  under  the  "Act  for  the  Benefit  of 
Insolvent  Debtors  and  their  Creditors, "passed 
Apr.  3,  1811.  (Sess.  34,  ch.  123.)  The  defend- 
ant was  arrested  on  a  capias  ad  resp.  returnable 
in  May  Term,  1817,  and  put  in  special  bail.  To 
the  declaration  filed  in  the  cause,  he  pleaded/ 
1st.  The  general  issue.  2d.  His  discharge 
under  the  Act.-  On  March  3,  1819,  the  plaint- 
iffs demurred  to  the  plea  of  the  discharge,  and 
the  defendant  joined  in  the  demurrer  ;  and  in 
May  Term  following,  judgment  was  given  for 
the  plaintiff  on  the  demurrer.  The  cause  was 
tried  in  Nov. ,  1819,  on  the  general  issue  joined, 
and  a  verdict  found  for  the  plaintiffs,  on  which 
a  judgment  was  entered,  and  docketed  in  Jan- 
uary last,  A  fi.  fa.  was  issued  to  the  sheriff 
of  N.  Y. ,  who  returned  nulla  bona.  A  ca  sa. 
was  thereupon  issued,  which  was  returned 
nan  esl  inventus.  An  action  of  debt,  on  their 
recognizance,  was  then  brought  against  the 
bail,  the  process  being  returnable  at  this  term. 
Mr.  T.  A.  Emmet,  in  behalf  of  the  bail,  now 
moved  that  an  exoneretur  be.  entered  on  the 
bailpiece,  on  the  ground  that  the  defendant 
had  been  duly  discharged  under  the  Insolvent 
Act  of  1811.  He  contended  that,  although  the 
Supreme  Court  of  the  U.  S.,  in  the  case  of 
Sturges  v.  CrowninshieM,  4  Wh.,  122,  had  de- 
cided that  the  Insolvent  Act  of  1811  was  un- 
constitutional, so  far  as  it  discharged  the  party 
from  the  debt  or  contract ;  yet  that  case,  as 
well  as  the  decisions  of  this  court,  supported 
the  discharge,  so  far  as  it  liberated  the  person 
of  the  debtor  from  imprisonment  and  arrest. 
(Mather  v.  Bush,  16  Johns.,  233;  Roosevelt  v. 
Cebra,  17  Johns.,  108.)  The  bail,  therefore, 
*who  are  responsible  only  in  case  the  [*55 
defendant  is  not  surrendered  within  the  time 
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allowed  by  the  ruies  of  the  court,  ought  to  be 
relieved. 

Jfr.  J.  T.  Irving,  contra,  contended  that  the 
discharge  of  the  defendant,  so  far  as  it  pro- 
tected his  person  from  arrest  or  imprisnment, 
ought  to  have  been  specially  pleaded  ;  and  that 
the  bail  could  not  avail  themselves  of  it,  on 
motion.  That  the  discharge  under  the  Act  of 
1811  was  pleaded  as  an  absolute  discharge  of 
the  debt,  and  being  demurred  to  on  that 
ground,  judgment  was  given  for  the  plaintiff. 
Independent  of  the  laches  of  bail,  in  not  see- 
ing that  the  defendant  had  the  plea  amended, 
and  pleading  the  discharge  as  to  his  person, 
the  case  is  analogous  to  that  of  Clarke  v.Hoppe, 
3  Taunt.,  46.  There  the  defendant  having 
become  bankrupt,  and  obtained  his  certificate, 
afterwards  suffered  judgment  to  be  signed  for 
want  of  a  plea,  and  the  plaintiff,  after  jiulg-  j 
ment  and  execution,  proceeded  against  the 
bail ;  and  the  court  of  C.  B.  refused  to  relieve 
them  on  motion. 

Per  Curiam.  The  defendant,  although  his 
plea  of  discharge,  so  far  as  it  went  to  his  abso- 
lute discharge  from  the  debt,  was  overruled, 
ought  to  have  pleaded  it  specially,  in  discharge 
of  his  person  from  arrest  and  imprisonment,  i 
which  is  the  proper  mode  of  availing  himself 
of  it.  The  motion  must  be  denied. 

Motion  denied. 

Cited  in— 6  Cow.,  597 ;  3  Barb.  Ch.,  363 ;   3  Barb., 
446  ;  1  T.  &  C-,  650. 
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THE  P.  D.  &  COMPANY  OF  THE  WEST- 
ERN BRANCH  OF  THE  SCHOHARIE 
TURNPIKE  ROAD. 

Turnpike  Act — What  Deemed  Ground  "Adja- 
cent "  to  Gate — Liability,  to  Forfeit,  Depends 
on  Bona  Fides. 

A  Turnpike  Act  (sess.  25,  ch.  113.  sec.  7)  provided 
that  it' any  person  with  his  team,  cattle,  &c.,  should, 
after  traveling1  the  road,  turn  off,  to  pass  the  grate 
or  gates,  on  ground  adjacent  thereto,  and  again 
enter  on  said  road,  with  intention  to  defraud  the 
Company,  by  avoiding1  the  payment  of  toll,  he  shall 
forfeit  the  sum  of  §5,  &c.  The  fact  that  the  person, 
after  turning  off,  traveled  on  an  old  public  high- 
way, makes  no  difference.  The  only  question  is, 
whether  he  turned  off,  bona  fide,  or  with  a  view  to 
avoid  paying  toll. 

If  he  turns  off  at  a  place  little  more  than  half  a 
mile  from  the  gate,  it  is  turning1  off  on  ground  ad- 
jacent to  the  gate,  within  the  meaning1  of  the  Act. 

Citations— Act,  sess.  25,  ch.  113,  sec.  7:  1  Cai.,  180. 

IN  ERROR  on  certiorari  to  a  justice's  court. 
The  Turnpike  Company  sued  Carrier,  be- 
fore a  justice,  for  $5  of  debt,  and  declared,  for 
that  whereas  the  defendant  traveled  with  a 
horse  in  the  town  of  Sharon,  in  the  County  of 
Schoharie,  on  the  turnpike  of  the  Company, 
and  turned  of  the  road,  to  pass  one  of  the  gates 
on  the  road,  and  again  entered  on  the  said 
road,  with  intent  to  defraud  the  said  Company 
of  the  toll  due  to  them,  &c. ;  and  also  that  the 
defendant,  heretofore,  traveled  in  the  town  of 
Sharon,  on  said  turnpike,  with  a  drove  of 
cattle,  and  turned  off,  to  pass  one  of  the  gates 
on  the  said  road,  and  again  entered  the  said 
road,  with  intent  to  defraud  the  said  Company, 
JOILNS.  REP.,  18. 


by  avoiding  the  payment  of  the  toll   due  to 
them,  &c. 

It  appeared  that  the  defendant  below  had 
turned  off  the  turnpike  road  in  Sharon,  at  the 
house  of  Luther  Robinson,  and  again  entered 
on  the  turnpike  at  the  house  of  Caleb  Lamb, 
in  the  same  town,  with  a  drove  of  262  cattle  : 
that  he  first  entered  the  turnpike  at  its  western 
extremity  :  that,  in  turning  off  at  Robinson's, 
and  again  entering  it  at  Lamb's,  a  turnpike 
gate,  which  stands  a  little  more  than  half  a 
mile  from  Robinson's,  was  avoided.  The  dis- 
tance between  Robinson's  and  Lamb's  house, 
on  the  turnpike,  is  about  four  miles,  and  by 
turning  off  at  R.'s,  and  traveling  the  old  road 
where  the  defendant  drove  his  cattle,  the  dis- 
tance is  six  or  seven  miles.  After  the  defend- 
ant had  thus  gone  round  the  gate,  the  toll- 
gatherer  requested  him  to  pay  the  toll,  but  he 
refused,  saying  that  he  would  go  round  the 
gate  when  he  pleased.  It  appeared  that  the 
old  road  had  been  used  as  a  public  highway 
above  thirty  years,  and  passed  through  a  well- 
settled  country;  that  loaded  wagons  and  droves 
of  cattle  had  frequently  passed  on  that  road  ; 
the  turnpike  was  sometimes  out  of  repair,  but 
was  then  in  good  order  ;  and  between  Robin- 
son's and  the  gate  there  were  several  interven- 
ing *proprietors  of  the  land.  The  justice  [*57 
gave  judgment  for  the  plaintiffs  below  for  f  5 
and  costs. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  Act  (3  Webs,  ed  Laws.,  137,  sess.  25,  ch. 
113,  sec.  7)  provides,  "that  if  any  person,  with 
his  team,  cattle,  &c.,  shall,  after  traveling  said 
road,  turn  off  to  pass  the  said  gate  or  gates,  on 
ground  adjacent  thereto,  and  again  enter  on 
the  said  road,  with  intention  of  defrauding 
said  Company,  by  avoiding  the  payment  of  the 
toll  due  by  virtue  of  this  Act,  such  person 
shall  forfeit  the  sum  of  $5,  to  be  recovered," 
&c. 

It  can  never  enter  into  consideration,  that  in 
turning  off  the  turnpike,  after  having  traveled 
it,  and  again  entering  upon  it,  it  was  by  travel- 
ing an  old  road.  The  Act,  in  guarding  against 
teams  doing  so,  must  have  contemplated  that 
they  would  necessarily  travel  on  some  road. 
The  Act  intended  to  guard  against  the  fraud 
of  using  the  turnpike  road,  then  turning  off 
near  a  gate,  and  again  entering  upon  the  road, 
to  avoid  the  toll  ;  and  where  the  facts  of  turn- 
ing off  the  turnpike  road  and  again  entering  it, 
concur,  the  question  will  be,  whether  it  was 
done  bona  fide,  or  to  evade  the  toll.  Neither  is 
it  material  that  other  persons  have  been  in  the 
habit  of  doing  so.  The  defendant  is  to  answer 
for  himself,  and  must  show  that  he  had  legiti- 
mate reasons  for  leaving  the  turnpike  and  again 
entering  thereon,  and  thereby  avoiding  a  toll 
gate.  It  is  material  in  this  case  that  the 
defendant  traveled  two  miles  farther  than  he 
would  have  done  had  he  not  left  the  turnpike; 
and  the  circumstance  that  he  had  a  large  drove 
of  cattle  is,  also,  of  weight.  He  inquired  about 
the  owner  of  a  heifer,  and  ostensibly  with  a 
view  to  purchase  her  ;  but  this  deserves  little 
notice,  at  it  may  have  been  a  mere  pretext, 
and  it  is  not  shown  that  he  went  round  for  that 
purpose.  I  see  no  reason  to  be  dissatisfied 
with  the  correctness  of -the  conclusion  of  the 
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justice,  from  the  facts  that  the  defendant  went 
round  the  gate  with  a  view  to  defraud  the  Com- 
pany^  of  their  toll.  Had  the  old  road  been 
nearer  or  better,  the  conclusion,  probably, 
would  have  been  different. 

The  ouly  remaining  question  is,  whether  the 
defendant  turned  off  on  ground  adjacent  to  the 
gate.  The  word  "adjacent,"  means  lying  close 
58*]  or  near ;  and  is  used  relatively  *to  the 
gates  on  the  turnpike,  which  are  ten  miles 
apart.  In  the  case  of  the  People  v.  Dendow,  1 
Cai.,  180,  the  court  were  called  upon  to  decide 
whether  a  gate,  erected  eight  chains  and  fifteen 
links  distant  from,  was  erected,  as  it  ought  to 
have  been,  "near  the  dwelling-house  of  John 
Van  Hoesen;"  and  it  was  held  to  be  so.  I  have 
no  doubt  that  the  road,  little  more  than  half  a 
mile  from  the  gate,  ought  to  be  considered  as 
ground  adjacent ;  and  the  court  are,  there- 
fore, of  opinion  that  the  judgment  of  the 
justice  ought  to  be  affirmed. 

Judgment  affirmed. 

Cited  la— 27  Barb.,  511 ;  50  Barb.,  605. 


CROOKSHANK  «.  BURRELL. 

Statute  of  Frauds — Contract  for  Work  and 
Labor,  not  within  —  Contract  to  Deliver  at 
Future  Day,  Thing  Not  Yet  Made  is  such 
Contract. 

The  Statute  of  Frauds  (10th  sess.,  ch.  44,  sec.  15) 
applies  to  executory  as  well  as  other  contracts :  but 
it  must  distinctly  appear  that  the  value  of  the  goods 
sold  was  above  $25. 

A  contract  to  deliver,  at  a  future  day,  a  thing1  not 
then  existing-,  and  yet  to  be  made,  in  not  within  the 
Statute,  for  it  is  a  contract  for  work  aud  labor  only, 
not  for  the  sale  and  purchase  of  goods. 

As  where  the  plaintiff  contracted  to  make  a  wagon 
for  the  defendant  by  a  certain  day,  and  that  he 
should  come  and  pay  for  it,  in  lambs,  at  a  certain 
price  per  head :  this  was  held  to  be  a  contract  for 
work  and  labor,  and  so  not  within  the  Statute. 

Citations-1  N.  R.  L.,  75,  sec.  15;  10  Johns.,  364;  2  H. 
Bl.,  63 ;  7  T.  R..  14  ;  Str.,  506 ;  4  Burr.,  2101. 

IN  ERROR,  on  certiorari  to  a  justice's  court. 
B.  declared  against  C.,  before  the  justice, 
on  a  contract  between  him  and  the  defendant, 
whereby  it  was  agreed  that  B.  should  make 
the  woodwork  of  a  wagon,  which  the  defend- 
ant was  to  pay  for  in  lambs,  at  $1  ahead.  The 


plaintiff  claimed  $25.  The  agreement  was 
proved  ;  and  that  the  plaintiff  had  made  the 
wagon  within  the  period  limited.  It  was  also 
proved  that  the  defendant  was  to  come  for  the 
wagon,  and  pay  for  it  in  lambs  at  $1  a  piece. 
The  judgment  was  for  $24.94.  the  plaintiff 
having  remitted  six  cents  ;  and  the  objections 
were:  1st.  That  the  contract  was  within  the 
Statute  of  Frauds.  2d.  That  the  plaintiff  ought 
to  have  tendered  the  wagon. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court  : 

It  nowhere  appears  that  the  value  of  the 
wagon  or  the  price  of  it  was  £10  or  upwards. 
The  plaintiff  *claimed  to  recover  $25  ;  [*59 
but  this  does  not  denote  the  price  of  the  wagon, 
and  it  is  mere  matter  of  form.  But,  admitting 
that  the  price  agreed  on  was  $25,  still  it  would 
not  be  a  case  within  the  Statute.  (1  N.  R.  L., 
75,  sec.  15.)  In  Bennet  v.  Hull,  10  Johns.,  364, 
we  decided  that  the  Statute  applied  to  exec- 
utory as  well  as  other  contracts,  and  we  recog- 
nized the  cases  of  Rondeau  v.  Wyatt,  2  H.  Bl., 
63.  and  Cooper  v.  Elston,  7  T.  R. ,  14,  as  con- 
taining a- just  and  sound  construction  of  the 
Statute.  In  giving  the  opinions  in  those  cases, 
the  judges  referred  to  the  case  of  Towers  v. 
Osborn,  Str.  506,  with  approbation.  In  that 
case,  the  defendant  bespoke  a  chariot.,  and 
after  it  was  made  for  him,  refused  to  take  it; 
and  Pratt,  Ch.  J.,  ruled  that  it  was  not  a  case 
within  the  Statute.  In  Clayton  v.  Andrews,  4 
Burr.,  2101.  it  was  decided  that  an  agreement 
to  deliver  wheat,  understood  to  beunthreshed, 
was  not  within  the  Statute.  The  distinction 
taken  by  Lord  Loughborough  in  Rondeau  v. 
Wyatt,  and  by  the  judges,  who  gave  opinons 
seruitim,  in  Cooper  v.  Elston,  was  between  a 
contract  for  a  thing  existing  in  solido.  aud  an 
agreement  for  a  thing  not  yet  made,  to  be 
delivered  at  a  future  day.  The.  contract,  in  the 
latter  case,  they  considered  not  to  be  a  contract 
for  the  sale  and  purchase  of  goods ;  but  a  con- 
tract for  work  and  labor  merely.  However 
refined  this  distinction  may  be,  it  is  well  set- 
tled, and  it  is  now  too  late  to  question  it. 

It  appears  that  the  defendant  was  to  come 
after  the  wagon,  and  that  it  was  completed  at 
the  time  agreed  upon.  It  is  necessarily  to  be 
inferred  that  when  he  came  for  the  wagon  he 
was  to  pay  for  it,  in  the  mode  agreed  upon, 


NOTE.— Statute  of  Frauds— Contract  for  future 
deliver  H  of  chattel— When  not  within  the  Statute  as 
Iteimi  a  contract  for  work,  labor  and  services. 

It  is  impossible  to  reconcile  the  decisions  of  the 
various  courts  upon  this  subject.  Amongst  many 
minor  diversities  of  opinion, three  leading  doctrines 
are  each  strongly  supported  by  authority.  For 
convenience  these  may  be  designated  as  the  New 
York,  the  English,  and  the  Massachusetts  rules. 
The  New  York  doctrine  has  reference  to  the  state 
of  facts  at  the  time  the  contract  is  made,  and  is  very 
well  stated  in  the  above  case  of  Crookshank  v.  Bur- 
rell.  For  perhaps  the  fullest  discussion  of  the  sub- 
ject in  the  New  York  reports  see  Cooke  v.  Millard. 
65  N.  Y.,  352,  where  it  seems  to  be  the  opinion  of 
Dwight.  Commissioner,  that  as  a  matter  of  princi- 
ple, the  English  rule  would  be  preferable,  but  that 
the  other  was  too  firmly  established  by  authority  to 
be  disturbed  by  the  courts.  See,  also,  the  following 
New  York  cases :  Sewall  v.  Fitch,  8  Cow.,  215 ;  Par- 
sons v.  Loucks,  48  N.  Y.,  17;  Courtwright  v.  Stew- 
art, 19  Barb.,  455;  Donovan  v.  Willson,  26  Barb.,  138; 
Parker  v.  Schcnck,  28  Barb.,  38;  Robertson  v. 
Vaugh,  5  Sand.,  1 :  Bronson  v.  Wiman,  10  Barb.,  406; 
Mead  v.  Case,  33  Barb.,  202  (see  65  N.  Y.,  363);  Hig- 
#ins  v.  Murphy,  73  N.  Y»,  252.  See,  also,  Finney  v. 


Apgar,  31  N.  J.  L.,  266;  Cason  v.  Cheeley,  6  Ga., 
554;  Reutch  v.  Long,  27  Md.,  188;  Eichelberger  v. 
McAuley,  5  Harr.  &  J.,  213. 

If  the  thing  sold  exist  at  the  time,  in  solido  the 
mere  fact  that  something  remains  to  be  done  to  put 
it  in  a  marketable  condition,  will  not  take  the  con- 
tract out  of  the  operation  of  the  Statute.  Downs  v. 
Ross,  23  Wend.,  270.  See,  also,  Seymour  v.  Davis,  2 
Sand.,  239  ;  Frank  v.  Harrington,  36  Barb..  415 ; 
Smith  v.  N.  Y.  C.  R.  R.  Co.,4  Keyes,  180;  4  Abb.  Ct. 
App.  Dec.;  Fitzsimons  v.  Woodruff.  1  Sup.  Ct.  (T.  & 
C.).  3i  7  Weekly  Dig.,  559 ;  74  N.  Y.,  621. 

An  order  to  a  manufacturer  for  a  certain  quan- 
tity at  a  certain  price,  of  an  article  which  he  is  in 
the  habit  of  manufacturing  and  keeps  on  hand,  is 
contract  of  sale  within  the  Statute.  Passaic  Mfg. 
Co.  v.  Hoffman,  3  Daly,  495.  See  Flint  v.  Corbitt,  6 
Daly,  429 ;  Millar  v.  Fitzgibbons,  9  Daly,  505. 

The  English  rule  differs  essentially  .from  the  New 
York  rule"  in  that  it  looks  to  the  time  ot  perform- 
ance to  determine  whether  or  not  the  contract  is 
one  of  sale  or  of  hire.  Lee  v.  Griffin  (30  L.  J.  Q.  B., 
252:  1  B.&  S.,  272;  4  L.  T.  N.  S.,  546 ;  7  Jur.  N.  8., 
1302)  may  be  regarded  as  having  settled  the  rule  as 
follows '1  Benjamin  on  Sales,  121) :  "  If  the  contract 
is  intended  to  result  in  transferring  for  a  price  from 
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and  of  course,  he  was  to  drive  his  lambs  to  the 
plaintiff.  We  are  of  opinion  that  the  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 

Cited  in— 8  Cow.,  219 ;  5  Wend.,  141 ;  15  Wend.,  495 ; 
23  Wend.,  273 ;  11  N.  Y.,  40 ;  48  N.  Y.,  19 :  65  N.  Y.,  360; 
73  N.  Y.,  254  ;  1  Hun,  402 ;  4  Hun,  567 ;  10  Barb.,  427 ;  19 
Barb.,  457:  26  Barb.,  140;  28  Barb.,  40 :  33  Barb.,  204;  52 
Barb.,  487;  62  Barb.,  529;  3  T.  &  C.,  29,  581;  4  Hob.,  218; 
3  Daly.,  505 ;  115  Mass.,  454. 


<>O*]  *  JACKSON,  ex  dem.  BOND   ET   AL., 
ROOT. 

1 .  Evidence  —  Loss  of  Instrument — Secondary 
Evidence  of  Contents — Importance  of  Instru- 
ment— Material.  2.  Award  of  0/i.ondaga  Com- 
missioners —  Dissent  —  Effect  of  Possession — 
Limitation — Single  Trial  in  Ejectment  Con- 
clusive. 3.  Deed —  Words  sufficient  Description 
— Grantor  as  witness — Subscribing  Witness  In- 
firm— Proof  of  Handwriting,  Inadmissible. 

In  regard  to  the  proof  of  the  loss  of  an  instrument, 
so  as  to  excuse  its  non-production,  there  is  a  distinc- 
tion between  such  papers  as  have  ceased  to  be  of 
any  value  or  any  evidence  of  title,  and  such  as  are 
muniments  of  title.  As  to  the  first,  the  slightest 
proof  of  loss,  and  even  presumption  of  loss  from 
lapse  of  time,  is  sufficient  to  entitle  the  party  to  give 
parol  evidence  of  their  contents ;  but  as  to  the  latter, 
the  rule  of  evidence  is  more  strict. 

An  award  of  the  Onondaga  commissioners  was 
made  in  favor  of  the  defendant,  Nov.  4,  1800,  to 
which  the  plaintiff  filed  a  dissent,  according  to  the 
Act  in  Feb.  18, 1801,  and  it  appeared  that  the  defend- 
ant was  in  actual  possession  in  June,  1801.  Held, 
that  though  the  possession  commenced  after  the 
award  and  dissent,  but  before  the  expiration  of  three 
years  ;  yet  the  party  filing  his  dissent  is  bound  to 
take  notice  of  the  possession,  and  to  bring  his  action 
against  the  party  in  possession,  within  the  three 
years,  and  prosecute  the  <*ame  to  effect,  within  three 
years ;  otherwise,  the  award  is  conclusive. 

If  the  party  in  whose  favor  the  award  is  made  is 
out  of  possession,  and  his  adversary  in  possession, 
the  party  out  of  possession  must  bring  his  action, 
and  prosecute  it  to  effect,  within  three  years ;  and  if 
he  does  so,  his  title  is  established,  and  the  recovery 


NOTE.  —  Evidence  —  Law  of  instrument  —  What 
proof  sufficient  to  admit  parot  evidence  of  contents, 
See  Jackson  v.  Todd,  3  Johns.,  300 ;  Jackson  v.  Has- 
brouck,  12  Johns.,  192,  notes. 

Subscribing  witness—  When  evidence  of  handwrit- 
ing, admissible.  See  Mott  v.  Doughty,  1  Johns.  Cas., 
230;  Fox  v.  Reil,3  Johns.,  477,  notes. 


is  conclusive  on  the  right.  And  it  is  the  same,  if  the 
party  dissenting  should  bring  a  suit  against  a  tenant 
in  possession,  claiming  under  the  party  in  whose 
favor  the  award  was  made,  and  a  verdict  after  a  trial 
as  to  right,  is  found  for  the  defendant;  for  the  inten- 
tion of  the  Legislature,  in  regard  to  these  military 
lands,  was  to  make  a  single  trial  as  to  the  right,  in 
an  action  of  ejectment  brought  within  the  time 
limited,  a  conclusive  bar  to  another  suit:  and  if  there 
is  a  trial  on  the  merits,  in  a  suit  brought  by  either 
party,  within  the  period  prescribed,  it  is  within  the 
true  meaning  and  intent  of  the  Act. 

Where  the  words  of  a  deed  were:  "For  value 
received  of  G.  and  B.,  I  hereby  make  over  and  con- 
firm unto  them  and  their  heirs,"  &c.;  held  that  these 
words  were  sufficient  to  raise  a  use,  under  the  Stat- 
ute, and  to  convey  the  premises  to  the  bargainee,  in 
fee. 

Where  a  soldier  indorsed  a  conveyance  on  his  dis- 
charge, in  which  he  described  the  premises  as  fol- 
lows: "The  six  hundred  acres  of  land  due  from  the 
public,  as  a  soldier  in  Colonel  Lamb's  Kegiment,  of 
artillery;"  when  in  fact,  he  was  not  a  soldier  in 
Lamb's  Regiment,  but  in  the  First  N.  Y.  Regiment, 
commanded  by  Van  Schaick.  Held  that  the  descrip- 
tion was  sufficient  without  the  words  "in  Col, 
Lamb's  Regiment  of  Artillery,"  which  might,  there- 
fOFBt  be  regarded  as  surplusage. 

A  grantor  who  has  given  a  deed  with  full  cove- 
nants, is  a  competent  witness  for  a  defendant  deriv- 
ing title  under  him,  but  not  as  his  immediate 
grantee,  on  being  released  by  the  defendant ;  for  the 
lelease  precludes  the  defendant  from  resorting  to 
him  or  his  immediate  grantor,  in  case  a  verdict 
should  be  found  for  the  plaintiff. 

Where  there  were  two  subscribing  witnesses  to 
a  paper,  one  of  whom  was  proved  to  be  dead,  and 
the  other  living  within  the  State,  but  too  aged  and 
infirm  to  attend  the  trial,  proof  of  his  handwriting 
was  held  to  be  inadmissible ;  his  examination  taken 
under  the  order  of  the  court,  or  under  the  Statute, 
being  better  evidence. 

Citations— 1  Cai.  Cas.,  28  ;  IN.  R.  L.,  213 :  5  Johns., 
59;  3  Johns.,  484;  10  Johns.,  456 ;  Willes,  675;  Cowp,, 
593 ;  7  Johns..  217. 

T7JECTMENT  for  part  of  lot  No.  41,  in 
Jj  Pompey,  tried  at  the  last  Onondaga  Cir- 
cuit, before  Mr.  Justice  Platt.  The  plaintiff, 
claimed  under  one  Christian  Brandt,  a  soldier 
in  the  First  N.  Y.  Regiment,  and  produced,  1. 
An  exemplification  of  the  patent,  dated  July  8, 
1790,  and  passed  the  office  of  the  Secretary  of 
State,  Jan.  25,  1792.  2.  A  deed  from  Christian 
Brandt  to  Bernard  Bond  one  of  the  lessors  of 
the  plaintiff,  dated  Sept.  6, 1782,  but  admitted 
to  have  been  executed  some  time  in  the  spring 
of  1795,  and  antedated,  with  two  subscribing 
witnesses,  acknowledged  March  10,  1795,  be- 
fore Elihu  C. Goodrich, master  in  chancery;  and 
again  on  April  9,  1801,  before  Wm.  P.  Beers, 
master  in  chancery  ;  Christian  Brandt,  then 


B  to  A.  a  chattel  in  which  A  had  no  previous  prop- 
erty, it  is  a  contract  for  the  sale  of  a  chattel,  and 
unless  that  be  the  case,  there  can  be  no  sale."  For 
review  of  English  cases,  see  1  Benjamin  on  Sales, 
4th  Am.  ed.,  1883,  113,  et  serj.  In  support  of  this  doc- 
trine, see  Wolfenden  v.  Wilson,  33  U.  C.  Q.  B.,  442; 
Prescott  v-  Locke,  51  N.  H.,  94;  Atwater  v.  Hough, 
29  Conn.,  508 ;  Brown  v.  Sanborn,  21  Minn.,  402. 

The  Massachusetts  rule  has  been  thus  stated: 
"  When  a  person  stipulates  for  the  future  sale  of 
articles  which  he  is  habitually  making  and  which  at 
the  time  are  not  made  or  finished,  it  is  essentially  a 
contract  of  sale  and  not  a  contract  for  labor ;  other- 
wise, when  the  article  is  made  to  order."  Or  in 
other  words,  unless  the  result  of  the  contract  is  a 
marketable  article  the  Statute  does  not  apply.  See 
Mixer  v.  Howarth.  21  Pick.,  205:  Goddard  v.  Binney, 
115  Mass.,  450 :  Lamb  v.  Crafts.  12  Met.,  350 :  Gardi- 
ner v.  Joy,  9  Met.,  177;  Spencer  v.  Cone,  1  Met.,  283; 
Clark  v.Nichols,  107  Mass.,  547;  Waterman  v.  Meigs, 
4  Gush.,  497.  Compare,  also,  Finney  v.  Apgar,  31  N. 
J.  L.,266;  Crockett  v.  Scribner,  64  Me.,  447;  O'Neil 
v.  N.  Y.  &  Silver  Peak  Mining  Co.,  3  Nev.,  141 ;  Bar- 
bour  v.  Disher,  11  Rich.,  347  ;  Brown  v.  Allen,  35  la., 
306.  Prof.  Parsons  (Vol.  III.,  Work  on  Contracts, 
p.  54)  gives  the  following  rules :  "  A  contract  for  an 
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article  not  now  the  sellers,  or  not  existing,  and 
which  must  therefore  be  bought  or  manufactured 
before  it  can  be  delivered.will  be  within  the  Statute 
if  it  may  be  procured  by  the  seller  by  purchase 
from  any  one  or  manufactured  by  himself  at  his 
choice,  the  bargain  being  in  substance  as  well  as- 
form,  only  that  the  seller  shall  on  a  certain  day 
deliver  certain  articles  to  the  buyer  for  a  certain 
price.  But  if  the  contract  states  or  implies  that  the 
thing  is  to  be  made  by  the  seller,  and  also  blends 
together  the  price  of  the  thing  and  compensations 
for  work,  labor,  skill  and  material,  so  that  they  can- 
not be  discriminated,  it  is  no_t  a  contract  of  purchase 
and  sale  but  a  contract  of  hiring  and  service."  The 
above  is  closely  in  accord  with  the  Massachusetts 
rule,  and  as  a  matter  of  principle.is  deemed  more  in 
accordance  with  the  intent  of  the  Statute  than  the 
New  York  or  English  rules.  The  drift  of  authori- 
ty seems  to  favor  the  latter,  however. 

It  has  been  held  that  where  the  contract  is  for  the 
furnishing  of  some  chattel  and  affixing  it  to  the 
freehold,  or  for  the  improvement  or  a  chattel 
already  in  existence,  that  the  Statute  of  Frauds  does 
not  apply.  See  Clark  v.  Buhner,  11  M.  &  W.,  243 : 
Tripp  v.  Armitage,  4  M.  &  W.,  687 ;  Anglo  Egyptian 
Navigation  Co.  v.  Rennie,  L.  R.,  10  C.  P.,  271. 
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present,  being  identified  by  Gerrit  G.  Lansing, 
on  .oath.  8.  A  deed  from  Christian  Brandt 
to  Bernard  Bond,  dated  Apr.  18,  1795,  for 
the  whole  of  lot  No.  41,  in  Pompey,  ac- 
knowledged and  proved  in  the  like  manner. 
61]  4.  A  quitclaim  deed  *from  Bernard 
Bond  to  Ithuel  Battle,  one  of  the  lessors, 
dated  Apr.  27,  1795,  for  the  same  lot,  duly 
acknowledged,  recorded  June  26,  1795.  5.  A 
deed  from  I.  Battle  to  Nathaniel  Griffin, 
one  of  the  lessors,  dated  Feb.  10,  1797,  for  the 
same  lot,  excepting  110  acres  lying  in  the 
northwest  corner  of  the  lot,  and  duly  acknowl- 
edged. 

It  appeared  by  the  balloting  book  in  the  sec- 
retary's office  that  Christian  Brandt  belonged 
to  Tiebout's  Company,  in  the  First  N.  Y.  Reg- 
iment, and  drew  lot  No.  41  in  Pompey. 

The  plaintiff  having  rested  his  cause,  the 
defendant  offered  in  evidence  the  award  of  the 
Onondaga  commissioners,  dated  Nov.  4,  1800, 
awarding  lot  No.  41,  in  Pompey,  two  thirds 
thereof  to  John  Fisher,  and  one  third  to  John 
E.  Fisher  and  Eleanor  Clark,  wife  of  James 
B.  Clark,  and  Maria  Clark,  wife  of  Peter 
Clark,  their  heirs  and  assigns,  in  fee.  A  wit- 
ness for  the  defendant  proved  a  contract  made 
between  the  defendant  and  James  B.  Clark 
for  the  premises  is  question,  dated  July  5, 
1802,  which  was  produced ;  and  the  witness 
testified  that  he  was  a  subscribing  witness  to 
its  execution,  at  the  time  it  bears  date ;  that 
at  the  time  this  contract  was  made,  he  under 
stood  that  there  had  been  a  contract  between 
James  B.  Clark  and  Jabez  Cobb,  which  he 
presumed  was  surrendered  at  the  time  the 
contract  with  Root  was  executed.  The  plaint- 
iff's counsel  objected  to  the  proof  of  the  ex- 
istence and  destruction  of  the  contract,  being 
sufficient  to  entitle  the  defendant  to  give  parol 
evidence  of  its  contents,  James  B.  CJark  being 
then  present.  The  judge  decided  that  the 
proof  was  sufficient  for  the  purpose,  consider- 
ing the  length  of  time  which  had  elapsed  since 
the  contract  was  given  up. 

E.  Cobb,  a  witness  for  the  defendant,  testi- 
fied that  his  father,  Jabez  Cobb,  now  deceased, 
some  time  in  September  or  October,  1800, 
made  a  contract  with  James  B.  Clark,  for  the 
purchase  of  the  100  acres  of  land,  which  S. 
Root,  the  defendant,  afterwards  purchased  of 
J.  B.  Clark.  That  it  was  a  written  contract 
which  he  saw.  and  which  he  understood  was 
afterwards  relinquished  by  mutual  consent. 
In  1801  the  witness  went  on  the  land,  under 
his  father's  contract,  and  cleared  four  or  five 
62*]  acres,  which  he  sowed  with  *wheat  in 
the  fall  of  the  year,  and  sold  the  crop  to  S. 
Root,  when  he  purchased  of  J.  B.  Clark.  He 
did  not  erect  a  house  or  other  building  on  the 
land.  Several  persons,  whom  he  named,  were 
on  other  parts  of  the  lot,  claiming  under  I. 
Battle  and  N.  Griffin,  when  the  witness  went 
on,  and  had  made  extensive  improvements  ; 
but  that  no  house  was  erected  or  other  im- 
provement made  on  the  100  acres  on  which 
the  witness  entered  under  the  contract  ;  and 
that  his  was  the  earliest  improvement  made  on 
the  100  acres.  That  in  1801  he  was  served  with 
a  declaration,  by  one  Cook,  in  an  action  of 
ejectment,  by  James  Jackson,  on  the  demise 
of  Nathaniel  Griffin.  This  declaration  was 
offered  in  evidence,  and  was  dated  Aug.  15, 
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1801.  The  defendant  also  gave  in  evidence  a 
record  of  a  judgment  in  the  suit  of  James  Jack- 
son v.  Elnathan  Cobb,  in  which  the  memoran- 
dum was  of  October  Term,  1801  ;    the  trial, 
June  5,  1802,  and  a  verdict  for  the  defendant, 
on  which  judgment  was  entered  and  docketed, 
Sept.  29,  1802.     The  defendant  also  gave  in 
evidence  a  record  of  a  judgment  recovered  in 
ejectment,  Aug.   11,  1802,  on  the  demise  of 
James  B.  Clark  against  J.  Crocker,  and  which 
was  tried,  and  a  verdict  found  for  the  plaintiff, 
June  5,  1802  ;  also,  the  record  of  a  judgment 
in  another  suit,  on  the  same  demise,  against 
Elijah  Howard  and  A.  R.  Meeker,  docketed 
Aug.  11,  1802.     Howard  testified  that  he  had 
been  in  possession  under  Griffin,  and  after  the 
recovery  against  him,    purchased  of  Clark  ; 
and  Crocker,  who  also  entered  under  Griffin, 
abandoned  his  possession  ;  and  in  the  fall  of 

1802,  in  consequence  of  the  verdicts  recovered 
in  favor  of  Clark,  the  whole  lot  was  given  up 
to  Clark  by  all   those  who  were  in  possession, 
and  it  has  been  since  possessed  under  his  title, 
and  valuable  improvements  made  on  the  land. 

The  plaintiff's  counsel  then  produced  a  dis- 
sent, filed,  according  to  the  Statute,  Feb.  18, 
1801,  by  I.  Battle,  Nathaniel  Griffin,  E.  How- 
ard and  J.  Crocker,  to  the  award  of  the  Onon- 
daga commissioners.  This  evidence  was  ob- 
jected to  on  the  part  of  the  defendant,  because 
the  award,  and  the  recoveries  in  the  actions  of 
ejectment  above  mentioned,  were  *con-  [*63 
elusive  against  the  plaintiff.  The  judge  over- 
ruled the  objection,  but  reserved  the  question. 

The  defendant  then  offered  in  evidence  the 
original  discharge  of  Christian  Brandt,  as  a 
private  of  the  First  N.  Y.  Regiment,  having 
.served  six  years  in  the  Army  of  the  U.  S., 
signed  by  the  Commander-in-Chief ,  and  dated 
June  8,  1783.  On  this  discharge  was  indorsed 
the  following  instrument:  "For  value  re- 
ceived of  George,  Bartholomew  and  John 
Fisher,  I  here'by  make  over  and  confirm  unto 
them,  their  heirs  executors  and  administrators, 
forever,  the  six  hundred  acres  of  land  due 
me  from  the  public,  as  a  soldier  in  Col.  Lamb's 
Regiment  of  Artillery.  In  witness  whereof,  I 
set  my  hand  and  seal,  this  19th  day  of  Febru- 
ary, 1784.  Christian  Brandt,  his  X  mark  (L.  S.) 
Test.  James  Sickles — Ralph  Hodge."  This 
instrument  was  duly  proved  before  John  Ray, 
a  master  in  chancery,  by  one  of  the  subscribing 
witnesses,  who  indorsed  a  certificate  of  the 
acknowledgment  and  proof,  dated  Sept.  17, 
1791.  The  discharge  and  deed  indorsed  were 
filed  in  the  office  of  the  clerk  of  Cayusa,  Sept. 
1,  1794. 

To  this  evidence  the  plaintiff's  counsel  ob- 
jected. 1.  Because  the  soldier  not  being  iden- 
tified before  the  master,  the>  deed  was  not 
admissible  in  evidence.  2.  Because  the  deed 
contained  no  sufficient  words  of  conveyance. 
3.  Because  it  appeared  from  the  balloting  book 
in  the  office  of  the  Secretary  of  State,  that 
Christian  Brandt  was  a  soldier  in  the  First  N. 
Y.  Regiment  (which  was  commanded  by  Col. 
Van  Schaick).  and  the  deed,  if  genuine,  passed 
no  title  to  lot  No.  41,  in  Pompey,  as  it  conveyed 
such  lands  only  as  C.  Brandt  was  entitled  to 
as  a  soldier  in  Lamb's  Regiment  of  Artillery. 
These  objections  were  overruled  by  the  judge, 
but  the  questions  reserved. 

Gerrit  G.  Lansing,  a  witness  for  the  plaint- 
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iff,  proved  that  Brandt  was  a  soldier  in  the 
Third  N.  Y.  Regiment,  under  Col.  Ganse- 
voort  ;  and  upon  the  consolidation  of  the  regi- 
ments, belonged  to  the  First,  or  Van  Schaick's 
Regiment,  and  always  served  in  Tiebout's 
Company,  except  when  he  occasionally  did 
duty  in  the  corps  of  artificers. 

Christian  Brandt  was  then  offered  as  a  wit- 
ness, and  objected  to  as  incompetent  ;  but 
64*]  releases  from  I  Battle  and  N.  *Griffin, 
the  other  lessors,  from  all  the  covenants,  &c., 
contained  in  the  deeds  above  mentioned,  being 
produced,  he  was  admitted.  He  testified  that 
he  was  a  German  by  birth,  and  enlisted  at 
Albany.as  a  soldier  in  the  Revolutionary  Army, 
in  Tiebout's  Company,  in  Gansevoort's  Regi- 
iment,  and  upon  the  consolidation  of  the  reg- 
iments, was  in  Van  Schaick's  Regiment,  but 
in  Tiebout's  Company,  until  the  end  of  the 
war  ;  that  he  received  his  discharge  at  Snake 
Hill,  and  then  went  to  Wallkill,  where  he  staid 
a  fortnjght ;  and  then  went  to  Fishkill  to  see 
his  comrades,  where  he  staid  one  night,  and 
lost  his  discharge.  That  he  returned  to  Wall- 
kill,  where  he  missed  his  discharge,  and  had 
not  seen  it  since,  until  it  was  produced  at 
the  trial.  That  he  went  to  N.  Y.  in  June, 
1784,  and  staid  till  September,  working  with 
different  persons.  That  he  then  went  into 
Dutchess  County,  and  soon  after  married,  and 
there  resided,  until  about  fourteen  or  fifteen 
years  ago  he  removed  to  New  Canaan,  where 
he  has  since  lived.  That  he  knew  one  of  the 
Fishers,  a  baker,  at  Fishkill  Landing.  That 
in  Aug.,  1795,  one  Isaac  Smith  applied  to  him 
about  his  military  land,  when  the  witness  in- 
formed him  that  he  had  none,  having  sold  it 
to  Bernard  Bond.  That  Smith  asked  him  for 
a  quitclaim  deed,  and  by  the  urgent  request 
of  Smith,  he  executed  a  deed,  which  was  not 
read  to  him,  and  which  he  acknowledged 
before  Gilbert  Livingston,  at  Poughkeepsie  ; 
the  circumstances  being  minutely  detailed  by 
the  witness.  That  he  never,  to  his  recollec- 
tion or  belief,  signed  any  other  instrument 
at  any  other  place.  That  in  the  spring  of 
1795,  Bernard  Bond  came  to  him  at  Little 
Nine  Partners,  showed  him  a  printed  book, 
and  said  that  Bartholomew  Fisher  and  the  wit 
ness  were  in  that  book  ;  and  that  Fisher  had 
got  his  discharge,  was  going  to  claim  his  land, 
and  asked  the  witness  to  sell  it,  who  agreed  to 
take  $40,  and  executed  a  quitclaim  deed,  on 
receiving  $20  in  cash,  and  the  residue  in  goods. 
That  he  was  confident  that  he  never  sold  his 
land  before  he  sold  it  to  Bond.  Two  witnesses, 
inhabitants  of  New  Canaan,  testified  to  the 
good  character  of  Brandt,  as  a  man  of  integ- 
rity and  veracity.  The  defendant  then  pro- 
duced a  deed,  dated  Dec.  23,  1793,  from  Bar- 
tholomew Fisher  to  Robert  Pettit,  James 
Saidler  and  James  R  Smith,  filed  in  the  office 
65*]  of  the  clerk  of  Cayuga,*Aug.lO,1794,for 
the  lot  in  question,  and  which  had  been  duly 
proved  before  James  M.  Hughes,  a  master  in 
chancery,  and  recorded  in  the  office  of  the  Sec- 
retary of  State,  Dec.  28,  1793  ;  a  deed  from 
these  grantees  to  John  Fisher,  dated  Dec.  31, 
1794  for  the  lot  in  question  ;  a  deed  from  two 
of  the  children  of  George  Fisher,  deceased,  to 
James  B.  Clark,  who  had  married  the  other 
child  ;  and  a  deed  from  James  B.  Clark  and 
his  wife,  and  John  Fisher  and  his  wife,  to 
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Root, the  defendant, for  the  100  acres  in  lot  No. 
41,  inPompey,  being  the  premises  in  question, 
dated  April  17,  1815,  and  recorded  Jan.  11, 
1818. 

John  Fisher,  one  of  the  grantees  in  the  deed 
indorsed  on  Brandt's  discharge,  and  a  grantor 
in  the  deed  to  the  defendant,  was  offered  as 
a  witness,  and  being  duly  released  by  the  de- 
fendant, was  admitted  and  sworn.  The 
witness  stated  that  he  saw  C.  Brandt  exe- 
cute the  deed  indorsed  on  the  back  of 
his  discharge;  that  it  was  executed  at  the 
store  of  George  Fisher,  Feb.  19,  1784. 
George  Fisher  died  in  1787,  and  Bartholomew 
Fisher  in  1793.  That  in  June,  1795,  the  wit- 
ness first  learned  that  there  was  an  opposing 
claim  to  the  lot  in  question,  and  he  procured 
Isaac  Smith  to  go  to  C.  Brandt  and  obtain  a 
quitclaim  deed.  The  circumstances  as  to  the 
mode  of  obtaining  the  deed  were  detailed  sub- 
stantially as  related  by  Brandt.  That  Smith, 
who  had  no  interest  in  the  land,  afterwards 
executed  a  quitclaim  to  the  witness.  The  wit- 
ness further  testified  that  after  the  deed  was  ac- 
knowledged by  Brandt  before  Livingston,  the 
witness  made  himself  known  to  B.as  John  Fish- 
er, and  B.  then  fully  admitted  that  he  gave  the 
deed  to  him  and  his  brothers  in  1784.  That  B. 
made  no  scruple  about  executing  the  other 
papers,  and  knew  their  contents. 

The  following  writing,  which  the  witness, 
J.  F.,  testified  was  in  his  handwriting,  and 
executed  by  C.  Brandt,  after  being  properly 
explained  to  him, was  then  offered  in  evidence  ; 
"  Received  in  the  town  of  Clinton,  State  of 
N.  Y. ,  this  thirty-first  day  of  August,  1795,  of 
John  Fisher,  four  pounds,  eight  shillings,  N. 
Y.  currency,  as  per  agreement  with  Mr.  Isaac 
Smith  ;  and  I  do  hereby,  also  acknowledge, 
the  receiving  six  pounds,  N.  Y.  currency, 
of  George,  Bartholomew  and  John  Fisher, 
Feb.  19,  *1 784,  the  value  expressed  in  an  [*66 
instrument  of  writing,  executed  on  that  day, 
as  consideration  for  my  land  which  was  granted 
me  by  the  State  of  New  York  and  the  United 
States.  In  witness  whereof,  I  have  hereunto 
set  my  hand,  the  day  and  year  above  men- 
tioned. Christian  Brandt,  his  X  mark.  Wit- 
nesses present,  Benjamin  de  la  Vergne,  Tim- 
othy Bedel."  J.  F.,  the  witness,  testified 
that  Benjamin  de  la  Vergne,  the  subscribing 
witness.resided  in  Dutchess  County, was  about 
eighty  years  old,  and  very  infirm,  and  that,  on 
being  subprenaed  to  attend  the  trial. he  refused 
to  attend,  declaring  that  the  journey  would 
cause  his  death  ;  and  that  T.  Bedel,  the  other 
witness,  was  dead.  The  handwriting  of  De  la 
Vergne,  the  subscribing  witness,  was  then 
proved.  The  plaintiff's  counsel  objected  to 
the  paper  being  read  in  evidence  ;  but  the 
judge  allowed  it  to  be  read,  subject  to  all  ex- 
ceptions. The  following  paper,  which  J. 
Fisher  testified  was  in  his  handwriting,  and 
executed  by  C.  Brandt,  to  whom  it  was  prop- 
erly explained  at  the  time  it  was  executed,  was 
offered  in  evidence :  the  witness  stating  fur- 
ther that  he  had  inquired  after  Young,  the 
subscribing  witness, in  order  to  subpoena  him, 
and  that  he  could  not  be  found.  The  evidence 
was  objected  to,  but  admitted  by  the  judge, 
subject  to  all  exceptions  :  "  Received,  Pough- 
keepsie, Aug.  21,  1795,  of  John  Fisher,  the 
sum  of  four  pounds,  eight  shillings,  N.  Y. 
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currency,  in  addition  to  six  pounds,  eight  shil- 
lings received  of  George,  Bartholomew  and 
John  Fisher,  Feb.  19,  1784,  being  the  consid- 
eration mentioned  as  value  in  an  instrument 
of  writing  executed  to  them  on  that  day. 
Christian  Brandt,  his  X  mark.  Witness, 
Thomas  Young." 

The  judge  directed  the  jury,  that  if  they 
found  the  deed  to  George,  Bartholomew  and 
John  Fisher,  of  Feb.  19,  1784,  to  be  a  genuine 
deed,  executed  by  the  soldier,  they  must  find 
for  the  defendant ;  and  that  if  they  found  that 
it  was  not  a  genuine  deed,  they  must  give  a 
verdict  for  the  plaintiff,  advising  them  to  find 
specially  on  that  question.  The  jury  found  a 
verdict  for  the  defendant,  stating  specially 
that  they  found  the  deed  of  Feb.  19,  1784,  to 
be  a  genuine  deed,  executed  by  the  soldier 
who  served,  &c. 

67*]  *A  motion  was  made  to  set  aside  the 
verdict,  and  for  a  new  trial,  on  the  following 
grounds: 

1.  The  non-production  of  the  contract  be- 
tween James  B.  Clark  and  Jabez  Cobb  was 
not  sufficiently  accounted  for,    to    authorize 
parol  evidence  of  its  contents. 

2.  The  lessors  of  the  plaintiff,  being  in  actual 
possession  at  the  time  of  the  award  made,  and 
having  filed  their  dissent  in  the   time  pre- 
scribed by  the   Statute,  were  not   bound  to 
bring  their  action  within  three  years. 

3.  The  instrument  on  the  back  of  Brandt's 
discharge  does  not  contain  any  words  of  con- 
veyance sufficient  to  pass  a  fee,  or  to  consti- 
tute a  deed  of  bargain  and  sale,  as  applicable 
to  the  subject  matter. 

4.  That  that  instrument,  if  it  does  contain 
operative  words  of  conveyance,  does  not  con- 
vey lot  No.  41,  in  Pompey. 

5.  That  John  Fisher  was  an  incompetent 
witness. 

6.  That  the  paper  purporting  to  be  a  re- 
ceipt, dated  Aug.  31,  1795,  was  not  proved  by 
competent  evidence. 

7.  That  the  verdict  is  against  the  weight  of 
evidence. 

Mr.  E.  Griffin,  for  the  plaintiff: 

1.  In  order  to  excuse  the  non-production  of 
an  instrument,  so  as  to  let  in  parbl  evidence  of 
its  contents,  it  must  be  shown  that  the  instru- 
ment was  executed  and  existed,  that  every  rea- 
sonable inquiry  has  been  made,  and  the  last  per- 
son into  whose  hands  it  is  traced,  should  be 
called  to  give  some  account  of  it.     (Phil.  Ev., 
347.  348;  Peake's  Ev.,  99.')    Nothing  of  this 
kind  had  been  shown  in  the  present  case 

2.  It  appears  that  the  lessors  of  the  plaintiff 
were  in  possession  of  the  land  at  the  time  the 
award  was  made,  and  having  filed  their  dis- 
sent within  the  time   prescribed   by  the  Act 
(1  N.  II.  L.,  213,  sec.  3),  they  were  not  obliged 
to  bring  their  action  within  three  years.     The 
case  of  Jackson  v.  Huntley,/5  Johns.,  59,  was 
mentioned  at  the  trial,  and  may  again  be  cited  ; 
but  that  was  the  case  of  a  vacant  possession, 
and  the  expressions  of  Mr.  Justice  Yates  were 
not  necessary  to  the  decision  of  that  case,  and 
are,  therefore,  to  be  regarded  as  dicta  only. 
(58*]  The  court  will  *not  be  disposed  to  ex- 
tend, by  construction,  the  operation  of  an  Act, 
always  regarded  as  extremely  rigorous,  and 
the  constitutionality  of  which  has  been  ques- 
tioned.    The  lessors  being  in  actual  posses- 

610 


sion,  the  Act  (sec.  7)  declares  that  the  award 
shall  have  no  effect  on  their  title. 

3.  The  writing  indorsed  on  the  soldier's  dis- 
charge is  not  sufficient  to  pass  a  fee.     In  Jack- 
son v.  Alexander,  3  Johns.,  484,  the  words  of 
the  instrument  were  "  make  over  and  grant," 
and  the  court  held  that  the  word  "  grant," 
though  usually  applied  to  the  conveyance  of 
incorporeal  hereditaments,   was  sufficient  to 
pass  the  title.     (Shep.   Touch.,  227.)    In  the 
case  of  Jackson  v.  Fish,  there  were  two  instru- 
ments ;  the  first  contained  the  words  "remise, 
release,  and  forever  quitclaim,"  and  the  other 
the  words  "release  and  assign."    The  word 
"  release  "  is  technical,  and  will  pass  any  inter- 
est in  the  lands  which  the  releasor  may  have. 
(Shep.    Touch.,   819.)    Here,  the  words  are, 
"  make  over  and  confirm."  The  words  "  make 
over"  have  no  precise,  technical  import  and 
must  be  taken  in  their  popular  sense.     The 
word  "confirm"  has  no  application,  unless 
where  there  is  a  previous  estate  in  possession. 
A  confirmation  makes  a  voidable  esta'te  sure, 
or  increases  a  particular  estate.     (1  Inst.,  295 
b,  296  a;  4  Cruise's  Dig.,   152  ;  Deed,  tit.  32, 
ch,  8,  sec.  41,  50.)    There  must  be  a  previous 
estate  on  which  it  is  to  operate.     The  object 
of  the  Statute  of  Uses  was  :     1st.  Where  the 
title  had,  by  a  good  and  sufficient  conveyance 
at  the  common  law,  passed  out  of  the  grantor, 
to  vest  the  legal  title  in  the  person  for  whose 
benefit  the  grant  was  really  intended.     2d.  To 
dispense  with  the  necessity  of  entry  or  livery 
of  seisin,  in  case  of  a  bargain  and  sale.     (3  Bl. 
Com.,  333;    1   Cruise's  Dig.,   392;  3  Cruise, 
172.)    If  this  instrument  amounts  to  a  con- 
veyance, it  must  be  as  a  bargain  and  sale.    But 
it  does  not  contain  the  proper  words  for  such 
a  conveyance. 

4.  But  if  this  instrument  does  contain  suffi- 
cient words,  it  does  not  convey  lot  No.  41.  in 
Pompey.     The  words  describing  the  premises 
are,   "  six  hundred  acres  of  land  due  me  as  a 
soldier  in   Lamb's    Regiment    of    Artillery." 
These  must  be  regarded  as  words  of  descrip- 
tion or  of  limitation  *aud  restriction.  If  [*Oi> 
words  of  description,  they  are  essential,  and 
cannot  be  rejected.      (7  Johns.,   224.)     But 
they  are  to  be  regarded  as  words  of  limitation  ; 
they  do  not  convey  all  the  lands  he  may  be 
entitled  to  from  the  government  of  the  State, 
or  theJJ.   8.,   but  only  600  acres  due  to  him 
for  his  services  in  a  particular  regiment.     It 
is  in  vain  to  say  that  Brandt  was  not  a  soldier 
in   Lamb's  Regiment.      As  well  might  it  be 
contended  that  where  a  person  conveyed  all 
his  lands  in  D. ,  and  he  had  none  in  D.,  that, 
therefore,  his  land  in  P.  would  pass.     (Dyer, 
50,  87,  376.)    The  lands  comprised  within  the 
words  of  description  pass,  and  no  other.  (Jack- 
son v.  Clark,  7  Johns.,  217,   224.)      If  the  de- 
scription had  been  lot  No.  41,  to  which  he  was 
entitled  to,  &c.,  perhaps  the  latter  words  of 
the  description  might  have  been  rejected. 

5.  Fisher,  having  given  a  deed  with  cove- 
nants, was  not  a  competent  witness.      What 
Fisher  swore  to  on  this  trial,  in  case  of  his 
death,  may  be  given  in  evidence  by  the  other 
tenants,    for  them,    in  suits    which  may   be 
brought  against  them  for  the  parts  of  the  same 
lot  in  their  possession.     (Phil.  Ev.,  199.) 

6.  The   paper  or  receipt,  dated  Aug.,  31, 
1795,  was  not  proved  by  competent  evidence. 
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De  la  Vergne,  the  subscribing  witness,  being 
living,  ought  to  have  been  produced.  The 
rule  of  evidence,  on  this  subject,  is  clear, 
positive  and  well  settled.  (Phil.  Ev.,  356, 357 ; 
Peiike's  Ev.,  100  ;  Peake  N.  P.,  30.)  None  of 
the  exceptions  to  this  rule,  which  are  precise- 
ly laid  down,  will  reach  this  case.  (Phil.  Ev., 
362.) 

Mr.  Sudam,  contra.  1.  The  evidence  as  to 
the  loss  of  the  contract  between  Clark &Cobb 
was  sufficient  to  account  for  its  non-produc- 
tion, so  as  to  authorize  parol  evidence  of  its 
contents.  If  the  loss  is  established  with  rea- 
sonable certainty,  it  is  is  enough.  Where 
there  appears  to  be  no  reason  why  the  paper 
should  be  suppressed,  and  that  it  has  been 
delivered  up  and  canceled,  the  court  will  pre- 
sume that  it  was  destroyed.  The  doctrine  on 
this  .subject  has  been  fully  discussed  in  the 
cases  decided  in  this  court.  (Jdcknonv.  Lucet, 
2  Cai.,  363;  Jackson  v.  Frier,  16  Johns.,  193, 
7O*J  *197  ;  Livingston  v.  Rogers,  1  Cai.  Cas. 
in  Er.,  27.) 

2.  The  lessors  were  bound  to  bring  their 
action  within  three  years  after  the  award  of 
the  Onondaga  commissioners.  The  preamble 
to  the  Act  to  Settle  Disputes  Concerning  the 
Titles  to  Lands  in  Ouondaga  (1  N.  R.  L.,  213), 
as  well  as  its  whole  scope  and  provisions, 
shows  that  the  intention  of  the  Legislature 
was  to  quiet  the  titles  to  this  tract  of  country, 
and  to  put  an  end  to  litigation  concerning 
them,  after  a  certain  period.  The  7th  section 
declares,  that  unless  the  party  in  whose  favor 
the  award  is  made,  shall,  within  three  years 
after  the  award  is  made,  commence  a  suit  at 
law  or  in  equity,  to  recover  the  lands,  &c., 
and  prosecute  the  same  with  effect,  he  and 
his  heirs  shall  be  barred  of  all  right,  &c.  The 
award  would  have  been  of  no  consequence  to 
the  defendant,  unless  a  suit  had  been  com- 
menced ;  and  Clark  did  bring  two  suits,  aud 
recovered  verdicts,  in  1802.  The  suits  were 
prosecuted  to  effect,  and  judgments  entered, 
on  which  executions  issued  ;  and  those  under 
whom  the  defendant  claims  were  put  in  pos- 
session. The  lessor,  Griffin,  brought  his  suit, 
and  failed.  But  it  is  said  that  the  lessor  was 
in  possession  of  part,  and  so,  constructively, 
of  the  whole  lot ;  but  the  Statute  speaks  of  an 
actual,  as  distinguished  from  a  constructive 
possession.  Clark,  by  his  suit  in  1802,  ob 
tained  possession  of  the  whole  lot,  and  has 
had  possession  ever  since.  The  doctrine  con 
tended  for,  on  the  part  of  the  plaintiff,  would 
make  the  Statute  a  dead  letter.  The  limita- 
tion was  short,  and  was  intended  to  be  so. 
The  object  of  the  Act  was  to  quiet  that  part 
of  the  country,  and  to  put  a  speedy  end  to 
controversy.  The  lessors  of  the  plaintiff  so 
considered  it,  and  brought  their  action  within 
the  time  prescribed.  There  can  be  no  other 
rational  construction  to  the  Statute,  so  as  to 
give  it  effect.  (Bac.  Abr.,  Stat.,  I.)  In  the 
case  of  Jackson  v.  Huntley,  5  Johns.,  59,  it 
was  decided  that  there  must  be  an  actual  pos- 
session of  the  land,  by  one  of  the  parties,  be- 
fore the  period  of  limitation  expires,  or  the 
Statute  could  not  attach,  and  that  it  did  not 
extend  to  a  case  of  a  vacant  possession — the 
object  of  the  Statute  being  to  secure  to  a  party 
claiming  adversely  an  opportunity  to  assert 
his  title. 
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3.  The  instrument  indorsed  on  the  dis-  [*7 1 
charge  of  B.  was  a  sufficient  conveyance  of 
all  his  interest.     The  words  "  value  received" 
import   a  valuable    consideration,    which    i& 
sufficient  to  raise  a  use,  under   the  Statute. 
Before  the  Statute  of  Uses,  the  word  "grant" 
would  no  more  convey  land    than  the  word 
"confirm."    The  word    "confirm"  is  more 
operative  than  "grant.".    No  precise  or  tech- 
nical words  are  required  to  raise  a  use.      If 
the  words  amount  to  a  present  contract  of 
bargain  or  sale,  a  trust  is  raised,    on    which 
the   Statute   operates       (Jackson  v.    Fi»h,   10 
Johns.,   456.)    The  word  "confirm"  implies 
a  previous  estate  or   lease.     The  word  con- 
firmavi  is  equal  to  lease  and  release.     (2  Bl. 
Com.,  226;  Noy's  Maxims,  141,  143;  1  Inst., 
295;  Litt,,  sec,  519;  Sheph.  Touch.,  312,  and 
note  ;  Gilb.  Tenures,  79  ;  Sheph.  Touch.,  221.) 
It  is  equal    to   the    words  dedi  et  conceaxi,  in 
everything  except  as  to  warranty.     It  is  mani- 
fest that  B.  intended  to  sell  and  convey  all  his 
right,  title  and  interest  in  the  lands.     Though 
the  words  "make  over"  are  not  technical,  yet 
they  show,  clearly  and  unequivocally,  an  in- 
tent to  grant  and  convey  all  his  estate  ;  and 
the  court  will  so  construe  the  instrument  as  to 
give  effect  to  that  intent.     Since  the  Statute 
of  Uses,  the  court  will  presume  a  conveyance, 
where  the  words  are  such  as,  at  common  law, 
would  convey  a  fee  simple. 

4.  The  instrument  being   indorsed  on  the 
discharge,  and  referring  to  it,  both  are  to  be 
taken  together ;  and  if  there  is  any  mistaken 
description  in  the  deed,  it  must  be  set  right  by 
referring  to  the  discharge,  which  shows  that 
B.  belonged  to  the  First  N.  Y.  Regiment,  from 
which  he  was  honorably  discharged  at   the 
close  of  the  war. 

Again  ;  a  circumstance  in  a  description  false 
or  mistaken,  will  not  vitiate  the  deed,  if  there 
is  a  sufficient  description  without  it  to  desig- 
nate the  thing  granted.  The  words  as  to 
Lamb's  Regiment  may  be  rejected  as  surplus- 
age, and  the  remaining  part  of  the  description 
sufficiently  ascertains  the  land  intended  to  be 
conveyed.  (Juckxon  v.  dark,  1  Johns.,  217  ;  3 
Johns.  Cas.,  388  ;  1  Johns.  Cas.,  399  ;  8  Johns., 
394,  495.) 

5.  The  objection  as  to  the  witness  Fisher, 
goes  to  his  credit,  not  to  his  competency,  he 
having  been  released. 

*6.  Whether  the  soldier  was  suffi-  [*72 
ciently  identified,  was  a  matter  of  fact,  fairly 
submitted  to  the  jury. 

7.  As  to  the  proof  of  the  receipt  ;  it  was 
shown  that  Bedel,  one  of  the  subscribing  wit- 
nesses, was  dead  ;  and  the  handwriting  of  the 
other  witness  was  also  proved.  In  Jackwn  v. 
Barton,  11  Johns.,  64,  it  was  decided  that  it 
was  not  necessary  to  call  all  the  subscribing 
witnesses  to  a  deed,  but  showing  that  one  was 
dead,  and  proving  his  handwriting,  was  suf- 
ficient, without  any  proof  as  to  the  other  wit- 
ness. (4  Johns.,  461  ;  7  T.  R  ,  266.  n.) 

But  there  is  a  material  objection  on  the  part 
of  the  defendant.  We  contend  that  Brandt 
was  not  a  competent  witness.  He  had  given 
a  deed  to  Bond,  with  full  covenants  of  seisin 
and  warranty,  and  Battle  and  Griffin  could  not 
release  him  from  those  covenants.  The  cove- 
nant of  seisin  is  personal.  If  the  grantor  is  not 
seised,  it  is  broken  as  soon  as  it  is  made,  and 
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being  a  chose  in  action,  the  assignee  cannot 
bring  an  action.  (Greenby  v.  Wilcocks,  2 
Johns.,  1  ;  Hamilton  v.  Wilson,  4  Johns.,  72.) 
And  whether  the  objection  is  raised  before  or 
after  the  release,  can  make  no  difference  ;  for 
if  it  appears,  in  any  stage  of  a  cause,  that  a 
witness  is  interested,  and  incompetent,  he 
must  be  rejected.  (Swift  v.  Dean,  4  Johns., 
523.) 

Mr.  Sill,  in  reply.  The  objection  as  to  the 
competency  of  Brandt  goes  only  to  the  point  that 
the  verdict  was  against  evidence.  We  admit 
that  the  covenant  of  seisin  was  personal,  and 
that  Battle  and  Griffin  could  not  release  the 
covenants  contained  in  the  deed  to  Bond  ;  but 
we  contend  that  a  recovery  in  this  action 
of  ejectment  would  be  no  evidence  in  an  action 
brought  on  the  covenant  of  seisin.  A  defend- 
ant may  be  ejected  without  its  affecting  the 
question  of  seisin.  Ejectment  tries  only  the 
possessory  right ;  much  less  can  a  failure  to 
recover  affect  the  covenant.  The  verdict, 
therefore,  whether  in  favor  of  the  plaintiff  or 
defendant,  was  immaterial  to  this  witness. 
73*]  Besides,  Bond  was  a  *mere  nominal 
lessor,  and  on  motion  for  that  purpose,  his 
name  might  have  been  struck  out  of  the  record. 
Then,  as  to  the  effect  of  the  award ;  that  the  les- 
sors of  the  plaintiff  are  concluded  by  it,  seems 
almost  too  plain  for  argument.  The  only  diffi- 
culty is,  whether  the  party  was  in  actual  pos- 
session or  not.  That  the  lessor,  Griffin,  the 
party  who  dissented,  was  in  actual  possession, 
abundantly  appears  from  the  evidence  in  the 
case.  Actual  possession  is  put  in  contradis- 
tiction  to  a  legal  or  constructive  possession. 
It  is  an  actual  occupancy  of  a  part,  claiming 
title  to  the  whole.  In  Tomb,  v.  Sherwood,  13 
Johns.,  289,  such  a  possession  was  considered 
an  actual  possession  of  the  whole,  so  as  to 
entitle  a  plaintiff,  in  an  action  under  the  Statute 
to  Prevent  Champerty  and  Maintenance,  to 
recover  the  value  of  the  whole  lot. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

To  show  a  possession  prior  to  the  defend- 
ant's, under  the  same  title,  the  defendant  was 
permitted  to  prove  that  the  premises  had  been 
possessed  under  a  contract  with  one  Jabez 
Cobb,  which  contract  was  presumed  to  have 
been  given  up,  when  another  contract  was 
made  by  J.  B.  Clark  with  the  defendant.  The 
first  contract  with  Cobb  was  in  September  or 
October,  1800,  and  the  second,  for  the  same 
land,  with  the  defendant,  in  July,  1802.  It 
was  shown  that  in  June,  1801,  Cobb  went, 
under  the  contract,  upon  the  premises,  part  of 
lot  No.  41,  in  Pompey,  and  cleared  four  or  five 
acres,  sowed  it  with  wheat,  and  sold  the  crop 
to  the  defendant. 

This  evidence  was  objected  to,  because  the 
contract  was  not  produced,  nor  shown  to  be 
lost,  though  it  was  proved  that  it  was  relin- 
quished by  mutual  consent. 

The  nature  of  the  contract  with  Cobb  is  not 
shown  ;  but  it  is  certain  that  it  was  relin- 
quished by  both  parties,  as  early  as  1802  ;  and 
I  think  there  is  a  material  distinction  between 
papers  and  writings  which  cease  to  be  of  any 
use  or  value,  or  any  evidence  of  title,  and  such 
as  are  the  muniments  of  one's  title.  In  the 
first  case,  the  slighest  proof  of  loss,  and  even 
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presumption,  from  lapse  of  time,  of  a  loss, 
ought  to  entitle  the  party  to  give  evidence  of 
the  contents,  whilst,  in  the  other  case,  the 
proof  should  be  more  strict.  The  *pre-  [*74 
sumption  of  fact  is.  where  an  agreement  is  at 
an  end,  and  functus  ojficio,  that  there  exists 
scarcely  any  inducement  to  preserve  it ;  and 
it  is  matter  of  every  day  experience,  at  the 
circuits,  to  prove  the  fact  of  a  tenancy,  with- 
out producing  the  lease ;  the  tenancy  is  a  fact 
independent  of  the  lease,  though  it  may  be 
under  a  lease.  I  am  of  opinion,  from  the  lapse 
of  time  in  this  case,  connected  with  the  fact 
that  the  agreement  was  surrendered  up,  that  it 
was  competent  to  prove  that  Cobb  entered  and 
possessed  the  premises  under  Clark,  without 
strict  and  rigid  proof  of  the  loss  of  the  sur- 
rendered agreeement.  We  have  high  authority 
for  saying  that  the  rigor  of  the  law  has  been 
relaxed,  on  the  subject  of  proving  the  loss  of 
papers.  (Livingston  v.  Rogers,  1  Cai.  Gas.  in 
Er.,  28.) 

The  award  of  the  Onondaga  commissioners 
was  given  in  evidence ;  and  it  appeared  that 
on  Nov.  4,  1800,  they  awarded  this  lot,  two 
thirds  to  John  Fisher,  and  one  third  to  John 
E.  Fisher,  Eleanor,  the  wife  of  James  B.  Clark , 
and  Maria,  the  wife  of  Peter  Clark,  and  their 
heirs,  in  fee. 

The  plaintiff  gave  in  evidence  two  deeds 
from  Christian  Brandt  to  Bernard  Bond,  given 
in  1795  ;  a  deed  from  Bond  to  Ithuel  Battle,  in 
1795,  and  a  deed  from  Battle  to  Nathaniel 
Griffin,  in  1797,  for  all  the  lot,  except  110 
acres  on  the  northwest  corner. 

It  appeared  that  Nathaniel  Griffin,  Aug.  15, 
1801,  commenced  an  ejectment  against  El- 
nathan  Cobb,  who  was  in  possession  of  the 
premises  under  his  father,  Jabez  Cobb,  which 
cause  was  brought  to  trial  June  5,  1802,  when 
a  verdict  passed  for  the  defendant.  It  also 
appeared  that  two  judgments  on  verdicts  were 
obtained,  in  ejectment  suits  brought  by  James 
B.  Clark,  in  Aug.,  1802,  against  Job  Crocker, 
Elijah  Howard  and  Archibald  R.  Maher,  all 
of  whom  were  in  possession  under  Nathaniel 
Griffin,  and  that  in  the  fall  of  1802,  James  B. 
Clark  obtained  possession  of  the  whole  lot. 

A  dissent  was  given  in  evidence  by  the 
plaintiff,  filed  regularly,  Feb.  18,  1801,  by 
Battle,  Griffin,  Howard  and  Crocker,  and  the 
question  arises,  whether  the  *award,  [*75 
under  these  circumstances,  was  conclusive  on 
the  lessors  of  the  plaintiff. 

The  facts  relative  to  the  possession  of  that 
part  of  the  lot  now  in  question  have  already 
been  stated.  Cobb  went  into  possession  in 
June,  1801,  cleared  and  sowed,  that  season, 
four  or  five  acres,  and  was  served  with  an 
ejectment,  in  which  Griffin  was  lessor,  in 
Aug.,  1801. 

The  3d  section  of  the  Act  (1  N.  R.  L.,  213) 
declares  "  the  award,  after  the  expiration  of 
two  years  from  the  making  thereof,  binding 
and  conclusive  on  all  persons,  except  such  as 
shall,  within  the  said  two  years,  dissent  from 
the  same,  and  give  notice  thereof  to  the  said 
commissioners,  or  file  the  same  in  the  office  of 
the  clerk  of  Onondaga,  and  shall,  also,  if  not 
in  the  actual  possession  of  such  land,  within 
three  years  after  such  award,  commence  a  suit 
or  suits,  either  al  law  or  in  equity,  to  recover 
the  land,  or  to  establish  his  right  to  the  same, 
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and  shall  prosecute  such  suit  or  suits  to  effect, 
in  which  case  such  award  or  determination 
shall  not  operate  as  a  bar  to  such  suit  or  suits; 
but  if  no  such  suit  or  suits  are  brought  within 
the  times  aforesaid,  and  prosecuted  to  effect, 
then  the  said  award  or  determination  of  the 
commissioners  shall  be  final  and  conclusive." 
The  7th  section  of  the  Act  provides  "that  if 
the  party  dissenting,  in  any  of  the  cases  afore- 
said, shall  be  in  the  actual  possession  of  the 
premises,  then,  and  in  every -such  case,  the 
award  or  determination  of  the  commissioners  so 
dissented  from,  shall,  as  to  the  party  so  dissent- 
ing, be  considered  of  no  effect ;  and  jn  every 
such  case,  unless  the  party  in  whose  favor 
such  award  or  determination  shall  be  made, 
shall,  within  three  years  after  such  award  is 
made,  commence  a  suit,  either  at  law  or  in 
equity,  to  recover  the  land,  or  to  establish  his 
right  to  the  same,  and  shall  prosecute  such 
suit  with  effect,  then  such  person  in  whose 
favor  such  award  or  determination  is  made, 
and  his  and  her  heirs  shall  forever  be  barred 
of  all  right,  title  and  claim  in  and  to  the  land 
concerning  which  such  award  or  determination 
is  made."  It  cannot,  I  think,  admit  of  a  doubt 
that  one  of  the  parties  is  concluded  by  the 
award  and  the  proceedings  which  have  taken 
place.  The  dissent  by  Griffin  and  others  was 
tiled  Feb.  18,  1801.  Cobb's  possession  under 
7O*]  J.  B.  Clark  commenced  *in  June,  1801. 
In  such  a  case,  was  it  necessary  for  those 
against  whom  the  commissioners  had  decided 
to  bring  their  action  within  the  three  years 
after  the  award  ?  We  have  decided,  in  Jack- 
son v.  Hantley,  5  Johns.,  59,  that  where  there 
was  no  possession  on  the  part  of  those  in  whose 
favor  the  commissioners  awarded,  within  three 
years  after  the  award,  it  was  not  a  case  in 
which  the  party  dissenting  would  be  under  the 
necessity  of  bringing  a  suit  ;  that  it  was  the 
intention  of  the  Legislature  to  secure  to  the 
party  claiming  adversely  to  the  award  an 
opportunity  to  assert  his  title ;  and  that  it  was 
not  the  intention  of  the  Act  to  oblige  the  party 
to  proceed  as  for  a  vacant  possession,  in  which 
the  title  would  not  come  in  question.  And  it 
was  observed  by 'the  judge  who  gave  the  opin- 
ion in  that  case,  that  by  the  3d  section  of  the 
Act,  the  party  in  whose  favor  the  award  is 
given,  or  the  party  dissenting,  must  be  in  the 
actual  possession  of  the  premises  awarded,  at 
some  period  before  the  limitation  expires,  or 
the  Statute  cannot  attach.  I  cannot  entertain 
a  doubt  that  the  party  against  whom  the  award 
was  made,  in  this  case,  was  bound  to  take 
notice  of  such  a  possession  as  Cobb's.  It  was 
commenced  and  carried  on  with  notoriety, 
within  a  few  months  after  the  award  was 
made  and  dissent  tiled  ;  and  it  was  incumbent 
on  those  dissenting  to  proceed,  at  law  or  in 
equity,  to  establish  their  title,  by  actually 
instiiuting  a  suit,  and  proceeding  in  ittoeffect. 
It  would  be  unreasonable  where  the  intention 
of  the  Legislature  is  so  manifest,  to  have  the 
title  to  these  military  lots  speedily  and  expe- 
ditiously  settled,  to  hold  that  the  party  dis- 
senting need  not  bring  a  suit  to  establish  his 
right,  because  the  possession  was  not  coeval 
with  the  award  or  dissent.  The  case  of  Jack- 
son v.  ffuntley  repels  such  an  idea.  But  what 
appears  to  be  decisive  in  this  case  is  that  Grif- 
fin actually  commenced  an  ejectment  against 
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Elnathan  Cobb,  who  was  in  possession  of  the 
premises  under  his  father,  Jabez  Cobb,  in 
Aug.,  1801,  and  that  suit  was  decided  against 
Griffin.  He  cannot,  after  this,  pretend  that 
he  was  ignorant  of  Cobb's  possession,  or  that 
the  suit  was  not  brought  under  the  limitations 
of  the  Act.  Had  Cobb's  possession  commenced 
covertly,  shortly  before  the  expiration  of  the 
three  years,  and  the  party  dissenting  had  thus 
*been  deprived  of  an  opportunity  of  [*77 
asserting  his  right,. the  case  would  have  been 
materially  different.  The  consequence  of  the 
suit  is,  that  it  not  having  been  prosecuted  to 
effect,  the  award  of  the  commissioners  is  final 
and  conclusive  against  the  party  dissenting. 
There  is,  however,  another  view  of  the  case, 
which  appears  to  me  equally  decisive. 

If  the  party  dissenting  in  this  case  is  to  be 
deemed  in  the  actual  possession  of  the  prem- 
ises, and  the  award  as  to  him  was  inoperative, 
so  as  not  to  conclude  his  rights,  then  the  party 
in  whose  favor  the  award  was  made  was 
bound  to  prosecute  a  suit  or  suits  to  effect, 
within  three  years  after  the  award.  The 
object  of  the  Legislature,  as  has  been  before 
observed,  was  to  settle  the  disputes  as  to  these 
military  lands,  by  a  speedy  and  expeditious 
method,  in  consequence  of  the  manifold  frauds 
and  forgeries  which  had  taken  place  ;  and  the 
provisions  of  the  Statute  were  designed,  in 
each  case,  as  a  short  Statute  of  Limitation. 
Thus,  under  the  3d  section,  the  requisition 
that  the  party  against  whom  the  award  is 
made,  if  not  in  the  actual  possession,  shall 
commence  a  suit  within  three  years  after  the 
award,  to  recover  the  land  or  establish  his 
right,  and  shall  prosecute  such  suit  to  effect, 
admits  of  no  other  construction  than  this,  that 
a  single  trial  of  the  title  on  the  merits  shall  be 
decisive.  So,  too,  under  the  7th  section,  if 
the  party  in  whose  favor  the  award  is  made  is 
out  of  possession,  and  his  adversary  against 
whom  it  is  made  is  in  possession,  it  is  neces- 
sary that  the  party  out  of  possession  should 
bring'his  suit,  and  prosecute  it  to  effect ;  that 
is,  succeed  in  establishing  his  right,  within 
three  years  from  the  time  of  making  the 
award,  or  he  will  be  barred  ;  but  if  he  suc- 
ceeds, and  a  judgment  passes  for  him,  then, 
having  an  award  in  his  favor,  and  having  suc- 
ceeded at  law,  the  recovery  would  be  conclu- 
sive upon  the  right.  In  the  present  case,  J.  B. 
Clark  having,  within  the  three  years,  instituted 
two  suits  in  ejectment  against  persons  holding 
under  Griffin  and  Battle,  his  rights  have  been 
decided  upon  ;  and  having  prevailed,  his  title 
to  those  parts  of  the  lot  is  conclusively  estab- 
lished. Clark  did  not  bring  any  suit  with 
respect  to  the  premises ;  he  was  saved  the 
necessity  of  doing  so  by  Griffin's  bringing  a 
suit  against  Cobb.  who  held  under  Clark. 
Now  it  appears  to  me  that  this  suit  is  within 
the  *spirit,  equity  and  intent  of  the  [*78 
Statute.  It  was  a  suit  within  the  three  years  for 
the  establishment  of  the  title  ;  and  in  effect  it 
was  the  same  thing,  whether  Clark  brought 
the  suit  or  whether  he  defended  it  by  his  ten- 
ant. It  was  a  decision  upon  the  merits.  The 
suit  by  Griffin,  though  not  strictly  required, 
necessarily  superseded  any  suit  by  Clark.  The 
latter  had  three  years  to  bring  his  suit  ;  but  by 
obtaining  possession,  and  especially  after  a  suit 
against  Cobb,  eventuating  in  favor  of  Clark's 
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title,  the  latter  could  bring  no  suit.  I  am 
decidedly  of  opinion,  that  although  it  is  not 
within  the  words  of  the  Statute,  it  comes 
within  its  purview  and  meaning,  and  operates 
as  a  bar  to  any  other  suit  by  Griffin.  In  any 
other  action  than  an  ejectment,  a  single  trial 
and  decision  of  the  right  is  conclusive  upon 
the  parties  and  their  privies.  The  Legislature 
meant,  with  regard  to  the  military  lots,  that  a 
trial  within  the  specified  time,  which  should 
eventuate  effectually,  should  also  be  a  bar. 
That  trial  has  been  had,  and  it  must  be  de- 
cisive. 

The  next  question  is  as  to  the  effect  of  the 
instrument  on  the  back  of  the  soldier's  dis- 
charge. For  value  received,  he  makes  over 
and  confirms  unto  George,  Bartholomew  and 
John  Fisher,  and  unto  their  heirs,  &c.,  for- 
ever, the  600  acres  of  land  due  him  from  the 
public,  as  a  soldier  in  Col.  Lamb's  Regiment 
of  Artillery,  and  affixes  his  hand  and  seal 
Feb.  19,  1784.  This  instrument  was  duly  filed 
Sept.  1,  1794.  The  objections  are  :  1st."  That 
the  grantor  was  not  identified.  2d.  That  there 
are  no  words  of  conveyance.  3d.  That  it 
appears  by  the  balloting  book  that  Christian 
Brandt  was  a  soldier  in  the  First  N.  Y.  Regi- 
ment (Van  Shaick's),  and  therefore  nothing 
passed,  as  the  grantor  had  no  lands  as  a  soldier 
in  Lamb's  Regiment. 

I  will  consider  the  second  objection  first. 
It  is  a  cardinal  rule  in  the  construction  of 
deeds  that  the  intention  of  the  parties  shall 
prevail,  if  by  law  it  may.  The  conveyance 
from  Brandt  was  operative  as  a  bargain  and 
sale  ;  the  consideration  expressed  is  "for  value 
received  ;"  and  in  Jackson  v.  Alexander,  3 
Johns.,  484,  the  very  point  was  adjudged,  on 
words  precisely  like  these,  and  that  decision  is 
the  law  of  this  court.  In  the  same  case  it  was 
decided  that  in  conveyances  under  the  Statute 
79*]  of  Uses,  it  is  enough,  if  the  *granting 
words  are  sufficient  to  raise  a  use,  for  the  Stat- 
ute then  performs  the  task  of  the  ancient  liv- 
ery of  seisin.  But  the  question  as  to  what 
words  are  sufficient  to  raise  a  use  was  more 
fully  considered  in  Jackson  v.  Fisk,  10  Johns., 
456.  There  the  words  of  grant  were,  "I,  C. 
C.,  have  remised,  released  and  forever  quit- 
claimed ;"  and  it  was  held  that  these  words 
were  sufficient  to  raise  a  trust  or  use,  for  the 
benefit  of  the  bargainee  ;  and  that,  by  the 
Statute,  the  use  was  transferred  into  posses- 
sion ;  and  it  was  also  held  that  the  words 
"  release  and  assign"  had  the  same  effect.  It 
was  there  also  decided,  that  no  technical,  pre- 
cise words  were  required  to  raise  a  use,  and 
that  if  the  words  amount  to  a  present  contract 
of  sale,  or  bargain,  a  trust  is  instantly  raised, 
on  which  the  Statute  operates.  To  the  case 
there  referred  to,  may  be  added  Doe  v.  Salkeld, 
Willes,  675,  and  Goodright  v.  Mo*s,  Cowp., 
593.  These  cases  are  decisive  of  the  question. 
The  grantor  here,  "  for  value  received,  makes 
over  and  confirms  unto  the  grantees,  their 
heirs,  &c.,  forever;"  the  intention  is  clear 
and  manifest,  and  the  words  denote  a  present 
contract  of  sale. 

The  next  point  to  be  considered  is,  whether 
Brandt's  interest  in  the  lot  to  which  he  was 
entitled,  passed  by  the  grant,  although  he  was 
not  a  soldier  in  Lamb's  Regiment.  The  words 
are,  "  the  600  acres  of  land  due  me  from  the 
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public  as  a  soldier  in  Col.  Lamb's  Regiment  of 
Artillery."  It  has  not  been  controverted  that 
there  would  have  been  a  sufficient  description, 
if  no  mention  had  been  made  of  the  regiment. 
In  the  case  of  Jackson  v.  Alexander,  the  descrip- 
tion was,  "  my  right  and  claim  on  the  public 
for  600  acres  of  land."  No  objection  was 
made  that  the  description  was  not  sufficient, 
and  there  can  be  no  doubt  it  was.  The  dona- 
tion of  the  land  had  been  solemnly  promised 
by  the  Legislature,  to  the  privates  of  the  regi- 
ment to  which  Brandt  belonged.  The  lands 
were,  therefore,  due  to  him,  and  it  could  have 
meant  only  the  lands  thus  promised  and  after- 
wards granted.  The  principles  laid  down  in 
Jackson  v.  Clark,  7  Johns.,  217,  apply  to  this 
case.  If  there  are  certain  particulars  once 
sufficiently  ascertained,  which  designate  the 
thing  intended  to  be  granted,  the  addition  of 
a  circumstance,  false  or  mistaken,  will  not 
frustrate  the  grant.  As  *there  was  a  [*8O 
devise  of  a  house  called  the  corner  house  in 
Andover,  in  the  tenure  of  B.  &  H.,  when  it 
was  in  the  tenure  of  B.  &  N.,  it  was  held  that 
the  corner  house  in  the  tenure  B.  &  N.  passed, 
the  addition  of  the  tenure  being  surplusage. 
But  when  the  description  includes  several  par- 
ticulars, all  of  which  are  necessary  to  ascer- 
tain the  estate  to  be  conveyed,  no  estate  will 
pass,  except  such  as  agrees  with  the  whole 
description.  Now,  we  have  seen  that  the 
grant  of  the  600  acres  due  the  grantor  from 
the  public,  would  have  been  sufficient  to  pass 
the  lot  ;  the  addition  of  the  regiment  was, 
therefore,  suplusage,  and  may  be  rejected. 
This  case  is  even  stronger  ;  the  grant  was  upon 
the  back  of  his  discharge,  and  necessarily 
referred  to  it,  for  that  was  the  evidence  of  his 
being  a  soldier,  and  of  the  corps  in  which  he 
had  served. 

Was  the  grantor  sufficiently  identified  ?  This 
point  was  fairly  submitted  to  the  jury,  and  I 
see  nothing  to  warrant  us  in  granting  a  new 
trial,  if  no  improper  evidence  has  been  admit- 
ted. Two  objections  are  made  to  the  testi- 
mony :  1st.  That  John  Fisher  was  an  incom- 
petent witness  ;  and,  2d.  That  the  receipt  for 
the  consideration  of  of  £4,  8s.  and  the  admis- 
sion that  £6  had  been  paid  Feb.  19,  1784,  which 
receipt  purports  to  be  given  Aug.  1,  1795,  and 
to  be  witnessed  by  Benjamin  de  la  Vergne  and 
Timothy  Bedel,  was  not  proved  by  competent 
evidence. 

There  can  be  no  objection  to  Fisher's  com- 
petency ;  he  was  released  by  the  defendant, 
and  although  he  was  not  the  defendant's 
immediate  "grantor,  yet  the  release  would 
operate  pro  ta .nto,  and*preclude  the  defendant 
from  any  resort  to  him  or  to  Clark.  The 
objection,  then,  went  only  to  his  credit. 

But  the  objection  to  the  admission  of  the 
receipt,  proved  only  by  a  witness,  who  swore 
to  Benjamin  de  la  Vergne's  handwriting,  was 
well  taken.  De  la  Vergne  was  alive,  and 
within  the  jurisdiction  of  the  court,  and 
although  very  aged,  and  probably  incapable  of 
attending  the  trial,  yet  he  does  not  appear  to 
be  incapable,  from  the  state  of  his  mind,  of 
testifying.  He  should  have  been  examined, 
either  under  an  order  of  the  court  or  a  judge, 
or  under  the  Statute,  and  then  he  might  have 
been  cross-examined.  The  rule  is  inflexible, 
that  evidence  of  the  handwriting  of  a  witness 
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81*]  is  inadmissible,  *when  the  witness  is  in 
a  situation  to  be  examined,  for  it  is  not  the 
best  evidence.  It  is  impossible  to  say  what 
weight  the  jury  attached  to  the  facts  admitted 
in  that  paper ;  they  were  material  facts,  and 
so  was  the  genuineness  of  the  receipt  itself,  as 
its  execution  was  entirely  denied  on  the  trial, 
by  the  positive  evidence  of  Brandt. 

This  would  be  a  decisive  ground  for  a  new 
trial,  was  not  the  plaintiff  concluded  by  the 
trial  and  judgment  in  1802. 

Motion  for  a  new  trial  denied,  with  costs. 

Cited  in— 24  Wend..  63 ;  6  N.  Y.,  434 ;  39  N.  Y.,  584 ; 
41  N.  Y.,  437  ;  43  N.  Y.,  212 ;  23  Hun,  1212 ;  8  Barb., 
486 ;  24  Barb.,  57  :  80  111.,  30. 


JACKSON,  ex  dem.  M'NAUGHTON, 

v. 
LOOMIS. 

Real  Property  —  Conveyance  —  Description  by 
Metes  and  Bounds  with  Number  of  Lot — 
Wrong  Number  Given — May  be  Rejected  as 
Surplusage. 

Where  the  premises  in  a  deed  were  described  as 
lot  No.  51,  in  the  second  division  of  a  patent, 
"bounded  as  follows:  beginning-  at  a  stake  and 
stones,"  &c.,  giving  monuments,  courses  and  dis- 
tances ;  and  it  was  proved  that  the  grantor,  at  the 
time  of  the  conveyance,  owned  lot  No.  50,  in  the 
same  patent,  and  that  the  monuments,  courses  and 
distances  exactly  corresponded  with  those  found  on 
the  land;  and  that  unless  this  land  was  conveyed  by 
the  deed,  it  would  be  inoperative,  and  of  no  effect. 
Held  that  the  words  "  lot  No.  51 "  might  be  rejected 
as  surplusage,  the  description  of  the  premises  being 
sufficiently  certain  without  those  words,  if  there  is 
a  contradiction  in  a  description,  that  part  of  it  is  to 
be  taken  which  gives  most  permanence  and  cer- 
tainty to  the  location. 

Citations— 4  Tyng.,  196 ;  5  East.,  51 :  3"Atk.,  9 ;  7 
Johns.,  223. 

TjUECTMENT  to  recover  part  of  lot  No. 
J-J  50,  in  the  second  .division  of  the  Cambridge 
patent,  tried  at  the  Washington  Circuit,  in 
1819. 

The  plaintiff  gave  in  evidence  a  mortgage, 
bearing  date  Aug.  15, 1810,  executed  by  James 
Wells,  to  the  lessor  of  the  plaintiff,  registered 
Aug.  21,  1810,  in  which  the  premises  were 
described  as  follows  :  "All  that  certain  piece 
or  parcel  of  land,  lying  and  being  in  the  town 
of  Cambridge,  in  the  County  of  Washington, 
and  State  of  N.  Y.,  being  part  of  lot  No.  51, 
of  the  second  division  of  a  patent  granted  to 
Isaac  Sawyer  and  others,  in  the  town  of  Cam- 
bridge aforesaid,  in  the  said  county,  and 
bounded  as  follows,  to  wit  :  beginning  at  a 
stake  and  stones,  standing  on  the  south  line  of 
the  said  lot,  nine  chains  and  fifty-two  links 
and  a  half  westerly  from  a  stake  and  stone 
standing  near  a  marked  pine  tree  ;  from  thence 
running  south  eighty-eight  degrees  and  thirty 
minutes  west,  four  chains  eighty  one  and  a  half 
links,  to  a  stake  and  stones  ;  thence  north,  one 
degree  and  thirty  minutes  east,  eight  chains, 
to  a  stake  and  stones ;  thence  south  eighty- 
82*]  eight  *degrees,  thirty  minutes  west, 
tweu'.y  chains,  to  a  stake  and  stones  ;  thence 
north,  one  degree  and  thirty  minutes  west, 
nineteen  chains,  to  a  stake  and  stones;  thence 
eighty-eight  degrees  and  thirty  minutes  east, 
twenty-four  chains  and  eighty-one  links  and  a 
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half,  to  a  stake  and  stones  ;  thence  south  one 

degree  and  thirty  minutes  east,  twenty-seven 

j  chains,  to  the  place  of  beginning,  containing 

|  fifty-one  acres  of  land,  be  the  same  more  or 

less."    The  mortgage  was  given  to  secure  the 

payment  of    $500,    with   interest,   in  twelve 

months. 

The  plaintiff  then  gave  in  evidence  a  deed, 
dated  Aug.  14,  1810,  from  Sidney  Wells  and 
Solomon  Wells,  to  Ja-mes  Wells,  for  104  acres 
of  land  in  Cambridge,  described  as  part  of  lots 
Nos.  5  and  50,  of  the  second  division  of  Cam- 
bridge patent.  A  deed  produced  by  the 
defendant,  pursuant  to  notice  for  that  purpose, 
dated  May  1,  1812,  executed  by  Edmund  Wells 
and  James  Wells,  to  the  defendant,  by  which 
the  grantors,  in  consideration  of  $1,675,  con- 
veyed to  the  defendant  two  lots  or  parcels  of 
land,  the  first  described  as  situate  in  Cam- 
bridge, and  being  part  of  lot  No.  50,  of  the 
second  division  of  the  Cambridge  patent,  con- 
taining sixteen  acres  more  or  less ;  and  the 
second  of  which  lots,  or  parcels,  described  as 
being  part  of  lot  No.  50,  in  the  said  patent, 
and  bounded  verbatim  as  the  premises  in  the 
mortgage  above  mentioned,  from  James  Wells 
to  the  lessor  of  the  plaintiff,  are  described, 
containing  fifty-one  acres  of  land,  more  or  less ; 
of  which  premises  the  defendant  was  proved 
to  be  in  possession. 

James  Gillis,  a  surveyor,  testified  that 
shortly  before  the  trial  he  found  a  lot  in  Cam- 
bridge patent,  corresponding  with  the  descrip- 
tion of  the  premises  in  the  mortgage  from 
James  Wells  to  the  lessor  of  the  plaintiff,  as  to 
courses  and  distances ;  that  he  had  made  an 
actual  survey  of  the  lot,  and  found  the  mon- 
uments, as  mentioned  in  the  mortgage  at  every 
corner  of  the  lot  except  one,  at  the  distances 
mentioned  in  the  mortgage.  That  on  his 
return,  from  the  survey  of  the  lot,  he  met  the 
defendant,  who  asked  why  he  did  not  let  him 
know  of  the  survey,  saying  that  the  lot  which 
the  lessor  claimed,  was  different  from  the  one 
of  which  he  had  a  deed. 

*A11  the  evidence  for  the  purpose  of  [*83 
showing  that  the  premises  described  in  the 
mortgage  were  intended  to  be  conveyed  as  part 
of  lot  No.  50,  in  the  Cambridge  patent,  was 
objected  to  by  the  defendant's  counsel ;  but 
the  objection  was  overruled  by  the  judge,  who 
charged  the  jury,  that  from  the  evidence,  there 
could  be  no  doubt  that  the  mortgage  covered 
the  fifty-one  acres  of  land,  purchased  by  the 
defendant  from  Edmund  Wells  and  James 
Wells  ;  that  the  registry  of  the  mortgage  was 
legal  notice  to  the  defendant  of  the  plaintiff's 
lien  ;  that  he  consequently  purchased  subject 
to  the  mortgage  ;  and  that  the  money  being 
due  on  the  mortgage,  the  plaintiff  was  entitled 
to  recover  ;  the  jury,  accordingly,  found  a 
verdict  for  the  plaintiff.  It  was  agreed  that 
ither  party  might  turn  the  case  into  a  special 
verdict. 

A  motion  was  made  to  set  aside  the  verdict 
and  for  a  new  trial. 

Mr.  Wendell,  for  the  defendant,  contended 
that  no  estate  passed  by  the  mortgage,  as  the 
premises  claimed  at  the  trial  were  not  compre- 
hended by  the  description  in  the  deed  of  mort- 
gage. The  plaintiff  was  bound  to  show  that 
the  premises  composed  part  of  lot  No.  51,  and 
that  it  corresponded  with  the  metes  and  bounds 
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given  in  the  mortgage.  There  are  numerous 
lots/ containing  equal  quantities  of  land,  the 
courses  and  distances  of  which  precisely  cor- 
respond, and  they  are  to  be  distinguished  by 
their  numbers.  If  the  number  of  the  lot  is 
rejected,  there  is  nothing  by  which  to  locate 
it.  (7  Johns.,  221  ;  Shep.  Touch.,  247  ;  3  Bl. 
Com.,  381.) 

Again  ;  the  plaintiff  proved  no  notice, 
actual  or  constructive,  of.  the  lien  on  the  land. 
It  ought  to  be  clear  and  positive,  not  resting 
in  conjecture.  That  lots  are  known  and  dis- 
tinguished by  their  numbers  appears  from 
various  Acts  of  the  Legislature.  (8  Johns., 
141.) 

Mr.  Z.  R.  Shepherd,  contra,  insisted  that  the 
number  of  the  lot  was  not  a  necessary  part  of 
the  description,  if  there  is  enough  without  it 
to  ascertain  the  land  conveyed.  Now,  the 
mortgage  contains  the  whole  description,  the 
8-4*  j  exact  *courses,  distances  and  monu- 
ments, except  the  mere  number  of  the  lot.  (7 
Johns.,  223;  4  Mass.,  196.) 

The  registry  of  the  mortgage  was  legal  notice 
to  subsequent  purchasers,  of  the  existence  of 
the  incunabran.ee. 

SPENCER,  Ch.  J. ,  delivered  the  opinion  of 
the  court: 

The  question  is,  whether  the  misdescription 
of  the  lot  in  which  the  premises  are  situate,  it 
being  described  as  lot  No.  51,  when,  in  fact, 
it  was  lot  No.  50,  is  fatal  to  the  plaintiff's 
mortgage;  or  in  other  words,  whether  the 
premises  of  which  Wells  was  seised,  and  which 
he  undoubtedly  intended  to  mortgage,  passed 
to  the  lessor.  In  Jtickson  v.  Clark,  7  Johns., 
223,  we  had  occasion  to  examine  and  decide 
upon  the  principles  applicable  to  the  descrip- 
tive parts  of  a  deed.  The  opinion  then  ex- 
pressed was  this:  "If  there  are  certain  par- 
ticulars once  sufficiently  ascertained,  which 
designate  the* thing  intended  to  be  granted,  the 
addition  of  a  circumstance,  false  or  mistaken, 
will  not  frustrate  the  grant.  But  when  the 
description  of  the  estate  intended  to  be  con- 
veyed includes  several  particulars,  all  of 
which  are  necessary  to  ascertain  the  estate  to 
be  conveyed,  no  estate  will  pass,  except  such 
as  will  agree  to  every  part  of  the  description  ;" 
and  cases  were  referred  to,  illustrative  of  the 
rule.  The  governing  consideration  in  all  cases 
upon  the  construction  of  deeds,  is  to  give  effect 
to  the  intention  of  the  parties,  if  the  words 
they  employ  will  admit  of  it.  In  the  case  then 
under  consideration,  the  premises  were  de- 
scribed, as  "  lot  No.  1,  of  the  smaller  lots  into 
which  lot  No.  3,  of  the  subdivision  of  lot  No. 
10,  in  the  12th  general  allotment  of  the  patent 
of  Kayaderosseras  is  subdivided,  beginning  at 
a  hemlock  tree,  marked  Nos.  2  and  3,  being 
the  northwest  corner  of  lot  No.  2  of  the  said 
subdivision,  and  standing  on  the  easterly 
bound  of  lot  No.  9  of  the  said  allotment," 
giving  other  monuments,  such  as  stakes  and 
heaps  of  stones.  In  point  of  fact,  the  lands 
intended  to  be  conveyed  were  in  lot  No.  1  of 
the  subdivision  of  lot  No  3  in  the  division  of 
great  lot  No.  10,  in  the  21st  allotment  of  the 
patent;  and  it  appeared  that  there  was  a 
lot  No.  10  in  the  12th  allotment  of  the  pat- 
ent, but  that  it  had  never  been  subdivided. 
We  held  that  the  plaintiff  was  entitled  to 
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recover,  *on  the  ground  that  the  prem-  [*85 
ises  were  sufficiently  described,  without  refer- 
ence to  the  general  allotment,  and  that  it  was 
the  addition  of  a  false  or  mistaken  circum- 
stance, which  did  not  affect  the  grant;  and 
we  laid  great  stress  upon  the  facts,  tha  the 
courses  and  distances  of  the  lot  sued  for  pre- 
cisely agreed  with  those  given  by  the  deed, 
and  that  the  marked  hemlock  tree,  and  the 
stakes  and  stones  were  found,  as  required  by 
the  courses  and  distances.  The  case  of  the 
executors  of  Worthington  v.  Hylyer,  4  Tyng, 
196,  was  referred  to,  as  containing  just  and 
sound  doctrines  on  this  subject.  In  that 
case  the  description  was  erroneous  in  several 
important  particulars.  The  description  was, 
"  all  that  my  farm  of  land  in  W.  on  which  I 
now  dwell,  being  lot  No.  17,  in  the  first  divis- 
ion of  lands  there,  containing  one  hundred 
acres,  with  my  dwelling  house  and  barn  there- 
on standing,  bounding  west  on  land  of  J.  C., 
northerly,  by  a  pond,  easterly  by  lot  No.  18, 
and  southerly  by  lot  No.  19,  having  a  high- 
way through  it"  There  was  a  lot,  No.  17, 
bounded  precisely  as  thje  description  was ;  yet 
it  was  decided  that  as  the  deed  specified  the 
grantor's  farm  on  which  he  then  lived,  with 
his  dwelling-house  and  barn  thereon,  although 
the  dwelling-house  and  barn  were  not  on  lot 
No.  17,  that  description  was  sufficient  to  ascer- 
tain the  estate  intended  to  be  conveyed,  it 
appearing  that  two  other  adjoining  tracts,  in 
all  amounting  to  300  acres,  were  the  property, 
and  in  the  occupation  of  the  grantor,  when  he 
gave  the  mortgage.  The  court  rejected  the 
description  of  the  number  of  the  lot,  because 
the  description  was  sufficiently  certain  with- 
out it ;  and  because,  if  it  was  considered  as 
part  of  the  description,  the  deed  would  be 
void ;  and  that  the  lot  was  mentioned  as 
descriptive  of  the  farm,  and  not  the  farm  as 
descriptive  of  the  lot.  In  Doe  v.  Vernon,  5 
East,  51,  all  the  cases  are  collected,  and  well 
commented  on.  In  the  present  case, 'there  is 
sufficient  certainty  by  which  to  ascertain  the 
land  granted,  independently  of  the  number  of 
the  lot.  It  is  to  be  a  piece  or  parcel  of  land, 
lying  in  the  town  of  Cambridge  and  County  of 
Washington,  beginning  at  a  stake  and  stones, 
nine  chains,  fifty-two  links  and  a  half  westerly 
from  a  stake  and  stones  standing  near  a  marked 
*pinetree,  and  thence  running,  &c.  Now,  [*86 
the  stake  and  stones,  the  marked  pine  tree, 
and  the  courses  and  distances  and  stations 
given,  are  shown,  in  point  of  fact,  to  corres- 
pond exactly  with  the  description  in  the  deed. 
We  have  a  right  to  presume,  either  that  these 
monuments  were  erected  by  the  parties  prior 
to  the  conveyance,  and  with  a  view  to  it,  or 
that  they  went  on  to  the  land,  and  ascertained 
them  to  be  there;  and  that  the  premises  were 
then  surveyed  out  under  the  inspection  of  the 
parties.  These  monuments  are  part  of  the 
description,  and  a  much  more  important  part 
than  the  expressions  in  the  deed,  "  being  part 
of  lot  No.  51,  in  the  second  division  of  a  pat- 
ent granted  to  Isaac  Sawyer  and  others." 
Indeed,  I  consider  the  number  of  the  lot  no 
more  important  than  the  fact  asserted,  that 
the  patent  was  granted  to  Isaac  Sawyer  and 
others ;  and  suppose  that  this  part  of  the 
description  was  untrue,  that  it  h.ad  been 
granted  to  John  Sawyer,  or  to  any  other  per- 
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son,  surely  that  mistake  would  not  avoid  the 
grant.  It  seems  to  me  that  no  one  can  doubt 
the  real  intention  of  the  parties,  to  have  the 
premises  in  question  included  in  the  mortgage  ; 
and  if  we  reject  the  number  of  the  lot,  the 
premises  are  fully  described,  by  the  facts,  that 
James  Wells  was  seised  of  these  lands  when 
he  gave  the  mortgage  ;  that  the  monuments 
referred  to  in  the  deed  are  found  on  this 
laod  ;  that  the  courses  and  distances  from  one 
monument  to  another,  precisely  agree  with 
those  called  for  by  the  deed;  and  that  unless 
the  deed  conveys  this  land,  it  is  inoperative 
and  void.  On  the  latter  consideration,  Lord 
Hardwicke  laid  great  stress,  in  Oascoign  v. 
Barker,  3  Atk.,  9.  There  is  another  principle 
applicable  to  the  case.  Here  is  a  flat  contra- 
diction in  the  description,  and  then  we  ought 
to  take  that  which  is  most  stable  and  certain. 
This  lot  may  have  obtained  its  number  from 
reputation  merely  ;  and  in  point  of  certainty, 
the  number  holds  no  comparison  with  the 
monuments.  If  courses  and  distances  are 
given  to  reach  an  object,  and  if  they  will  not 
reach  it,  you  must  go  to  the  object  as  the  most 
certain.  My  opinion,  therefore,  is,  that  the 
premises  in  question  passed,  by  the  mortgage, 
to  the  lessor  of  the  plaintiff  ;  and,  in  the  lan- 
guage of  Chief  Justice  Parsons,  the  lot  was 
87*]  mentioned  as  descriptive  of  the  land  *to 
be  conveyed,  and  not  the  laud  as  descriptive  of 
the  lot.  The  reference  to  the  lot  is  mere 
description.  It  was  a  mistake  ;  but  there  are 
other  and  more  certain  objects  of  description 
amply  sufficient  to  ascertain  the  land  granted. 
If  the  premises  passed  by  the  mortgage,  then 
the  title  of  the  mortgagee  cannot  yield  to  that 
of  a  subsequent  purchaser.  The  rules  of  con- 
struction upon  this  deed  must  be  the  same, 
whether  the  mortgagor  afterwards  conveyed 
it  or  not.  It  is  impossible  to  believe,  that  had 
the  defendant  resorted  to  the  registry  of  mort- 
gages, and  there  found  a  mortgage  from  James 
Wells  to  the  lessor  of  the  plaintiff,  and  had 
read  the  whole  description,  but  that  he  must 
have  known  that  it  was  for  the  very  land  he 
was  purchasing;  for  who  ever  heard  of  a  per- 
fect similarity  of  description,  as  to  monuments, 
courses,  distances  and  quantity,  without  being 
struck  with  the  conviction  that  if  the  land 
were  situated  in  the  same  town,  were  pretended 
to  be  owned  by  the  same  man,  and  lay  in  the 
same  patent,  that  they  were  not  two  tracts, 
but  one  and  the  same?  I  am  of  opinion  the 
plaintiff  must  have  judgment,  and  that  is  the 
opinion  of  the  court. 

Judgment  for  the  plaintiff. 

Affirmed— 19  Johns.,  449. 

Cited  in— 57  N.   Y.,  635;  5  Lans.,  368,  16  Minn.,  134; 
20  Minn.,  4C6;  24Ind.,  181;  81  Ind.,  576;  64  Mo.,  336. 


OGDEN  v.  BARKER  ET  AL. 

Marine  Law — Hostile  Investment  of  Port  of  De- 
parture does  not  Dissolve  Contract  of  Affreight- 
ment— Right  of  Master  to  retain  Goods — Con- 
tract under  Seal,  not  Affected  by  Subsequent 
Separate,  Illegal  Agreement. 

A  hostile  investment,  or  blockade  of  the  port  of 
departure  does  not  dissolve  a  contract  or  charter- 
party,  and  the  master  or  owner  has  a  right  to  retain 
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in  the  goods  until  he  can  prosecute  the  voyage  with 
safety,  or  the  freighter  tenders  the  whole  freight, 
and  demands  the  goods. 

Where  a  contract  of  aff  reightnvmt,  or  charter- 
party,  was  executed  by  the  plaintiff  and  defendant, 
under  their  seals  for  the  transportation  of  goods 
from  a  port  in  Virginia  to  Cadiz,  and  the  parties, 
on  the  same  day  (Jan.  26,  1813),  made  an  agreement 
on  a  separate  paper,  not  under  seal,  referring  to 
the  charter-party  executed  by  them,  and  stipulat- 
ing that  the  owners  should  have  on  board  a  S*d- 
inouth  license  for  the  protection  of  the  ship  and 
cargo.  Held  that  these  were  several  and  distinct 
contracts,  and  the  supplementary  asrreoment  being 
illegal  and  void,  did  not  affect  or  vitiate  the  char- 
ter-party. which  remained  valid  and  binding. 

Citations—  16  Johns..  356;  14  Johns.,  465. 


was  an  action  of  trover,  brought  to 
-L  recover  the  value  of  a  cargo  of  flour  laden 
on  board  the  ship  Baltic  Trader,  of  Alexan- 
dria; tried  before  Mr.  Justice  Yates,  at  the  N. 
Y.  sittings,  in  April,  1819.  The  plaintiff  gave 
in  evidence:  1.  A  charter-party,  under  seal, 
dated  N.  Y.,  Jan.  21,  1813,  between  the  plaint- 
iff and  Abraham  Barker  &  Co.,  as  agents  and 
in  behalf  of  the  defendants,  being  owners  of 
*the  ship,  by  which  the  owners  agreed  [*88  * 
to  let  to  freight  to  the  plaintiff  the  ship  Baltic 
Trader,  for  a  voyage  from  Alexandria,  Va.,  to 
Cadiz,  for  the  purpose  of  transporting  a  cargo 
of  flour,  which  the  plaintiff  agreed  to  lade  on 
board  the  ship,  and  the  defendants  agreed  to 
carry,  at  the  freight  of  $3  per  barrel,  with  five 
per  cent,  primage,  to  be  paid  on  delivery  of 
the  cargo  at  Cadiz.  2.  A  supplementary 
agreement  or  memorandum,  not  under  seal,  as 
follows:  "The  undersigned  having  this  day 
executed  a  charter-party  for  the  Baltic  Trader; 
on  a  voyage  from  Alexandria  to  Cadiz,  it  is 
hereby  further  declared  and  agreed,  that  the 
owners  or  freighters  of  the  said  vessel  are  to 
furnish  and  put  on  board  a  Sidmouth  license, 
for  the  protection  of  the  ship  and  cargo,  and 
are  to  pay  the  extra  costs  of  such  quantity 
of  half  barrels  as  may  be  required  by  the  cap- 
tain for  storage.  The  supercargo  of  the 
freighters  is  allowed  a  passage  in'the  cabin, 
out  and  home,  should  the  vessel  return  to  the 
U.  S.,  free  of  expense,  he  finding  his  own 
stores."  (Signed).  "Abraham  Barker  &  Co. 
Abraham  Ogden.  N.  Y.,  1st  mo.,  26,  1813." 
The  ship  sailed  from  Alexandria,  March  2, 
1813,  with  a  cargo  consisting  of  5,055!  barrels 
of  flour,  for  account  of  the  plaintiff.  The 
waters  of  the  Chesapeake  were  then  closely 
invested  and  blockaded  by  a  British  fleet, 
which  prohibited  all  ingress  and  egress.  The 
ship  was  stopped  by  the  fleet,  and  ordered  to 
return  to  Alexandria;  and  she  accordingly  re- 
turned. In  July  she  renewed  the  attempt  to 
prosecute  the  voyage,  when,  after  proceeding 
a  few  miles  down  the  Potomac,  she  was  stop- 
ped by  Capt.  Morris,  of  the  U.  S.  Navy,  who 
made  the  following  indorsement  on  her  clear- 
ance: "In  consequence  of  the  ship  Baltic 
Trader  being  laden  with  provisions,  and  the 
enemy's  squadron  now  in  the  Potomac,  which, 
with  all  the  waters  of  the  Chesapeake,  being 
by  them  declared  in  a  state  of  rigid  blockade, 
I  do  hereby  forbid  the  said  Baltic  Trader  from 
proceeding  below  the  U.  S.  frigate  Adams, 
while  the  enemy  are  within  the  waters  of  the 
Potomac,  unless  she  shall  produce  an  order 
from  the  Secretary  of  the  Navy  to  that  effect. 
C.  Morris,  Capt.,  &c.,  July  '23,  1813."  On 
Aug.  3,  the  master  of  the  Baltic  Trader  went 
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on  board  the  U.  S.  frigate  Adams  to  obtain 
89*]  *permission  to  proceed,  when  the  captain 
of  the  Adams  again  indorsed  her  clearance, 
forbidding  her,  pursuant  to  a  general  order  of 
the  Secretary  of  the  Navy,  dated  July  29, 
1813,  from  proceeding,  while  the  enemy's  force 
should  be  so  disposed  as  to  prevent  a  reason- 
able probability  of  her  getting  to  sea,  without 
falling  into  their  possession.  The  order  of  the 
Secretary  of  the  Navy,  above  referred  to,  was 
published  in  the  newspapers.  In  the  fall  of 
the  year  1813,  the  supercargo  demanded  the 
flour  of  the  master  of  the  Baltic  Trader, 
which  he  refused  to  deliver  without  payment 
of  the  freight,  pursuant  to  the  written  orders 
of  the  owners  to  him,  to  that  effect.  The 
supercargo  offered  to  deposit  with  the  witness, 
the  agent  of  the  owners,  the  amount  of  the 
freight,  until  a  decision  could  be  had  as  to  the 
right  to  freight,  provided  the  cargo  was  deliv- 
ered; but  the  master  persisted  in  his  refusal  to 
deliver  it,  without  receiving  the  freight.  In 
Aug.,  1813,  about  1,000  barrels  of  flour  were 
landed  and  stored,  under  the  master's  control, 
being  then,  as  the  witness  believed,  sour.  The 
ship  and  the  remaining  flour  on  board,  were 
captured  in  Aug.,  1814,  at  Alexandria,  by  the 
British,  and  carried  away  by  them.  It  was 
proved  that  the  flour  would  be  materially  in- 
jured, by  the  heat,  while  remaining  on  board 
from  February  to  August.  The  master  of  the 
Baltic  Trader  testified  that  he  had  on  board  a 
document  called  a  Sidmouth  license.  The 
witness  conversed  with  the  supercargo,  after 
the  ship  was  ordered  back,  about  being  dis- 
charged; but  the  supercargo  told  him  that  he 
must  hold  himself  in  readiness;  and  the  ship 
was  accordingly  kept  ready,  with  a  full  crew, 
until  the  cargo  was  demanded,  which  was  in 
August,  but  the  freight  was  not  offered. 

The  case  contained  the  correspondence 
between  the  parties  on  the  subject,  and  the 
evidence  as  to  the  value  of  the  flour,  which  it 
is  unnecessary  to  state.  A  verdict  was  en- 
tered for  the  plaintiff,  for  the  value  of  the 
cargo,  estimating  it  at  $3.85  per  barrel,  and 
deducting  the  proceeds  of  what  was  sold  at 
Alexandria,  and  also  the  amount  of  what  was 
received  from  the  captors  of  the-  proceeds  of 
what  was  sold  at  Bermuda.  It  was  agreed 
that  the  verdict  should  be  subject  to  the 
9O*]  opinion  of  the  court  on  the  *case  made, 
with  liberty  to  either  party  to  turn  the  same 
into  a  special  verdict. 

Mr.  Wells,  for  the  plaintiff,  contended  that 
this  case  was  distinguishable  from  that  of 
Palmer  v.  LorillarA,  16  Johns.,  348.  That 
was  an  action  of  asmmpsit  brought  on  the  bill 
of  lading,  and  was  in  affirmance  of  the  con- 
tract ;  and  the  gravamen  was,  that  the  prop- 
erty was  lost  through  negligence.  The  court 
decided  that  a  hostile  investment  or  blockade 
of  the  port  of  departure  did  not  dissolve  the 
contract  of  affreightment.  In  this  case,  it 
appears,  that  while  the  vessel  was  lying  at 
Alexandria,  Aug.  2,  1813,  the  Act  of  Congress 
passed,  prohibiting,  under  severe  penalties, 
American  vessels  from  sailing  under  British 
or  Sidmouth  licenses.  Whatever  opinion 
might  have  been  entertained  before  the  Act, 
as  to  the  legality  of  sailing  with  these  licenses, 
there  can  be  no  doubt  that,  after  this  Act  was 
passed,  it  was  unlawful  to  sail  with  such  a 
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license.  This  ship,  having  such  a  license  on 
board,  could  not,  therefore,  have  proceeded 
on  her  voyage  without  a  violation  of  the  law. 
If,  before  the  Act  of  Congress,  it  was  illegal 
to  proceed  with  such  a  license,  then  the  con- 
tract of  charter-party  could  not  be  executed  ; 
the  defendants  had  no  right  to  insist  on  its 
performance.  While  the  property  was  within 
the  waters  of  the  U.  S.,'  there  was,  to  both 
parties,  a  locus  pcenitentm.  This  was  not  one 
of  those  cases  in  which  the  maxim,  in  pari 
delicto,  potior  est  conditio  possidentis,  will  apply. 
This  action  is  not  brought  to  enforce  the  con- 
tract, but  proceeds  on  the  ground  of  its  disaf- 
firmance  ;  and  as  if  it  had  never  existed.  The 
property  of  the  plaintiff  is  found  in  the  pos- 
session of  the  defendants,  which  they  refuse 
to  deliver,  on  demand ;  they  must  justify 
that  refusal ;  they  cannot  insist  on  the  deten- 
tion of  the  property,  except  on  the  ground  of 
a  contract  which  is  unlawful.  The  Act  of 
Congress,  if  it  is  allowable  so  to  speak,  adds  to 
the  illegality  of  the  contract,  and  renders  the 
prosecution  of  the  voyage  still  more  unlawful. 
The  supplementary  clause,  as  to  the  license, 
though  not  in  the  body  of  the  charter-party, 
was  executed  on  the  same  day,  and  being  in 
pari  materia,  it  is  to  be  taken  as  part  of  the 
same  contract.  They  form  one  entire  contract 
between  the  parties  ;  and  the  putting  *a  [*91 
Sidmouth  license  on  board  was  a  material  part 
of  that  contract.  Neither  party  is  at  liberty 
to  cut  out  the  unsound  part,  and  avail  him- 
self of  the  part  which  is  sound.  The  canker 
remaining  vitiates  the  whole. 

The  defendants  here  did  not  rest  themselves 
on  any  equitable  principle  of  the  maritime 
law  of  Europe,  and  demand  a  ratable  portion 
of  the  freight ;  but  demanded  the  whole 
freight,  as  if  the  entire  voyage  had  been  com- 
pleted. If  not  entitled  to  the  entire  freight, 
they  cannot  now  put  themselves  on  any  other 
ground  than  that  first  taken  by  them,  when 
they  refused  to  deliver  the  cargo,  and  demand 
a  reasonable  compensation  for  their  trouble 
and  expense.  When  the  defendants  insisted 
on  the  payment  of  the  whole  freight,  the 
plaintiff  was  not  bound  to  tender  any  less 
sum,  which  he  might  suppose  to  be  a  reason- 
able compensation  to  the  defendants,  in  order 
to  entitle  himself  to  demand  his  goods. 

Mr.  T.  A.  Emmet,  contra.  The  case  of 
Palmer  v.  Lorillard  having  decided  the  point 
as  to  the  effect  of  the  blockade  on  the  charter- 
party,  that  question  is  at  rest.  But  an  attempt 
is  made  to  distinguish  this  case,  and  it  has 
been  argued,  that  the  charter-party  and  sup- 
plementary agreement,  form  but  one  contract. 
But  the  charty-party  is  executed  under  the 
hands  and  seals  of  the  parties  ;  and  the  memo- 
randum of  the  agreement,  as  to  the  Sidmouth 
license,  is  made  on  a  separate  and  distinct 
paper,  without  seal.  They  are,  therefore,  dis- 
tinct and  independent  contracts. 

Sailing  under  licenses  from  an  enemy  was 
unlawful,  before  the  Act  of  Congress  passed. 
They  were  unlawful  by  the  common  law, 
which  avoids  that  part  only  of  the  contract 
which  is  unlawful,  and  preserves  the  rest. 
(Hydop  v.  Clarke,  14  Johns.,  465  ;  1  Mod.,  35  ; 
2  Wils.,351  ;  Hob.,  14.) 

The  contract    of  the    charter-party,    then, 

remaining,  the  defendants  were  not  bound  to 
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deliver  the  cargo  until  they  received  the 
whole  freight.  The  Act  of  Congress  did  not 
alter  the  State  of  the  parties,,  or  operate  on  the 
original  contract,  so  as  to  render  it  void. 

Mr.  D.  B.  Ogden,  in  reply.  The  perform- 
92*]  ance  of  this  contract,  *by  either  party, 
would  be  illegal.  This  charter-party  is  not 
properly  an  instrument  under  seal  ;  it  is  not 
so  executed  as  to  give  the  plaintiff  an  action 
of  covenant  upon  it.  It  is  not  under  the  seals 
of  the  several  defendants.  It  is  executed  by 
Abraham  Barker,  for  himself,  and  the  other 
owners  ;  it  is  the  seal,  then,  of  Abraham  Bar- 
ker alone.  The  two  papers  make  but  one 
contract. 

When  the  goods  were  demanded,  the 
defendants  claimed  a  lien  on  them,  for  the 
whole  freight  ;  they  cannot  now  be  permitted 
to  vary  their  ground,  and  insist  that  the 
plantiff  ought  to  have  tendered  half. 

Putting  the  contract  between  the  parties 
entirely  out  of  view,  we  have  the  facts  that  the 
vessel  had  a  Sidmouth  license  on  board  ;  and 
that  after  the  Act  of  Congress  was  passed 
prohibiting  vessels  from  having  such  licenses, 
the  master  kept  the  license  on  board,  and  in- 
sisted on  going  to  sea  with  it.  The  case  is 
clearly  distinguishable  from  that  of  Palmer  v. 
Lorillard  ;  for  this  contract  was  either  illegal 
in  its  inception,  or  made  so,  afterwards,  by 
the  Act  of  Congress. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  case  of  Palmer  v.  Lorillard,  16  Johns. , 
356,  decided  in  the  Court  of  Errors,  entirely 
disposes  of  the  question  as  to  the  plaintiff's 
right  to  demand  back  the  cargo,  without  the 
payment  of  freight,  and  the  question  does  not 
arise,  whether  the  plaintiff  ought  to  have  tend- 
ered full  freight  or  less,  because  there  has 
been  no  tender  of  any  freight.  The  leading 
facts  in  this  case  are  so  entirely  like  those  in 
Palmer  v.  Lorillard,  that  there  is  no  distin- 
guishing the  two  cases.  It  was  there  decided 
that  the  blockade  of  the  Chesapeake  by  the 
enemy's  squadron  did  not  dissolve  the  con- 
tract of  affreightment,  but  merely  suspended 
its  execution  ;  and  that  the  ship  owners  had  a 
right  to  retain  the  goods  until  they  could 
prosecute  the  voyage,  or  unless  the  plaintiff 
tendered  the  whole  freight,  to  which  the  ship 
owners  would  have  been  entitled  on  the  com- 
pletion of  the  voyage,  or  unless  the  contract 
was  rescinded  by  mutual  consent.  To  this 
decision  we  are  bound  to  submit. 

But  it  has  been  insisted  that  the  voyage 
93*]  from  Alexandria  *to  Cadiz,  under  a 
British  license,  was  illegal,  and  that  the  de- 
fendants, therefore,  had  no  right  to  retain  the 
cargo,  in  order  to  prosecute  such  voyage,  and 
ought  to  have  delivered  it  to  the  plaintiff  upon 
his  demand. 

The  parties  entered  into  a  charter-party, 
under  hand  and  seal,  Jan.  21,  1813,  by  which 
the  defendants,  as  owner  of.  the  ship  Baltic 
Trader,  agreed  to  hire,  and  let  to  freight  to 
the  plaintiff,  the  said  ship,  for  a  voyage  from 
Alexandria  to  Cadiz,  to  transport  a  cargo  of 
flour,  which  the  plaintiff  agreed  to  lade,  and 
the  defendants  to  transport  at  a  freight  of  $3 
per  barrel,  and  five  per  cent,  primage,  to  be 
paid  on  delivery  at  Cadiz.  A  supplementary 
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agreement  was  entered  into  between  the  parties, 
not  under  seal,  stating,  among  other  things, 
that  the  parties  had  that  day  executed  a 
charter-party,  and  further  agreeing  that  the 
owners  or  freighters  of  the  vessel  were  to  fur- 
nish and  put  on  board  a  Sidmouth  license,  for 
the  protection  of  the  ship  and  cargo.  It  is 
undoubtedly  true,  independent  of  the  Act 
of  Congress  of  Aug.  2,  1813,  that  sailing  under 
an  enemy's  license  would  render  the  voyasre 
illegal,  and  the  vessel  and  cargo  contiscable. 
But  the  question  is,  whether  the  agreement  to 
sail  under  an  enemy's  license,  being  distinct 
and  independent  of  the  charter-party,  will 
attach  upon  that  contract  and  vitiate  it.  I  am 
of  the  opinion  that  the  two  contracts  are  sev- 
erable,  and  that  the  last  does  not  avoid  the 
first.  The  contract  of  affreightment  was  full, 
complete  and  perfect,  under  which  the  parties 
acquired  reciprocal  rights  ;  it  was  consum- 
mated by  sealing  and  delivery.  Then  comes 
the  agreement,  that  the  ship  shall  sail  under 
an  enemy's  license,  posterior  in  point  of  time, 
and  by  parol.  It  is  admitted  that  this  agree- 
ment was  void,  because  illegal.  Why  should 
it  infect  and  destroy  a  contract  legally  made, 
and  under  which  rights  had  been  acquired  ? 
It  is  in  vain  to  say  that  it  was  made  on  the 
same  day  with  the  charter-party,  and  is  in 
part  materia.  It  would  be  parcel  of  the  con- 
tract, were  it  not  wholly  inefficacious.  Utile 
per  inutile  non  mtiatur.  A  vicious  contract, 
which  is,  ipso facto,  a  nullity,  cannot  be  incor- 
porated with  a  prior  lawful  and  valid  one. 
If  a  valid  contract  should  be  made  between 
A  and  B,  that  A  should  *perform  a  [*94 
journey  on  B's  lawful  business,  and  a  subse- 
quent one  should  be  entered  into  on  the  same 
day,  that  on  the  journey  A  should  commit  a 
crime,  the  latter  contract  woul.d  be  void,  but 
it  would  not  dissolve  the  first,  or  exonerate 
the  parties  for  their  liablities  under  it.  In 
Hi/slop  v.  Clarice,  14  Johns,  465,  Mr.  Justice 
Van  Ness  takes  the  distinction  between  a  con- 
tract made  void  by  statute,  and  a  contract  void 
at  the  common  law.  In  the  first  case,  when  a 
bond  is  void  in  part,  as  against  the  positive 
provisions  of  a  statute,  the  whole  bond  is  void. 
In  the  latter  case,  the  common  law  makes 
void  only  that  part  where  the  fault  is,  and  pre- 
serves the  rest.  Here  the  contract  was  made 
void  at  the  common  law,  for  it  was  before  the 
Act  of  Congress  ;  and  if  the  distinction  be 
sound,  and  I  incline  to  think  it  is,  if  the  two 
contracts  were  in  the  same  instrument,  the 
agreement  relative  to  the  license  would  be 
void,  and  the  charter-party  would  remain 
uncontaminated  by  it.  I  place  my  opinion  on 
the  ground  that  the  contracts  were  several, the 
one  valid  and  the  other  "void  ;  and  that  the 
void  agreement  never  attached  to  or  became 
parcel  of  the  contract  of  affreightment. 
Judgment  for  the  defendant. 


JACKSON,  ex  dem.  STONE,  v.  W.  SCOTT. 

Real  Property — Possession  under  Contract  for 
Purchase — Such  Interest  may  be  Sold  on  Exe- 
cution— Defendant  is  Quasi  Tenant  to  Pur- 
chaser. 

A  person  in  the  possession  of  land,  under  a  con- 
tract for  the  purchase  and  sale  of  it,  has  an  interest 
in  the  and  which  may  be  sold  on  execution. 
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The  defendant,  in  such  case,  becomes  quasi  ten- 
ant to  the  purchaser,  and  cannot  object  that  he  has 
no  title. 

Citations— 3  Cai.,  188 ;  7  Johns.,  206. 

T7JECTMENT  for  two  lots  of  land  in  Ver- 
JJ  non,  County  of  Oneida,  tried  before  Mr. 
Justice  Yates,  at  Ihe  Oneida  Circuit,  in  June, 
1819,  when  a  verdict  was  taken  for  the  plaint- 
iff, .subject  to  the  opinion  of  the  court  on  the 
following  case:  John  Otis,  in  1811,  was  in 
possession  of  the  premises  in  question,  claim- 
ing title  to  them  under  a  deed  from  M.  Wemp 
and  O.  Palmer,  and  continued  in  possession 
until  1815,  when  he  sold  the  premises,  by  a 
quitclaim  deed,  to  Joel  Carson,  who  immedi- 
ately, and  without  entering  into  possession  of 
the  premises,  sold  and  conveyed  them,  by  a 
95*J  quitclaim  deed,  to  *Elijah  Scott,  who 
took  possession,  by  virtue  of  the  deed,  and 
continued"  in  possession  until  Aug.,  1817, 
when  the  defendant,  his  son-in-law,  went  into 
possession  under  him.  In  January  Term, 
1817,  E.  Hotchkiss  recovered  a  judgment  on  a 
bond  and  warrant  of  attorney  against  Elijah 
Scott,  which  was  docketed  March  22,  1817, 
and  a  stay  of  execution  for  one  year  was 
entered  on  the  record.  The  sheriff  of  Oneida, 
by  virtue  of  aji.  fa.,  issued  on  this  judgment, 
May  16,  1818,  levied  on  the  premises,  and  sold 
them  to  the  lessor  of  the  plaintiff,  to  whom  he 
executed  a  deed,  dated  Sept.  16,  1818,  for  the 
consideration  of  $70.  The  defendant  has  con- 
tinued in  possession,  from  the  time  he  entered 
until  the  present  time. 

The  title  to  the  premises  was  in  the  people 
of  the  State  until  in  the  spring  of  the  year 
1817,  when  they  were  sold  by  the  Surveyor- 
General,  at  public  auction,  to  Elijah  Scott, 
the  highest  bidder,  for  about  the  sum  of  $2,- 
000  ;  and  the  Surveyor-General  gave  to  him  a 
certificate,  in  the  usual  form,  promising  to 
convey  the  premises  to  him,  on  his  complying 
with  the  conditions  of  sale  therein  expressed. 
In  Aug..  1817,  E.  Scott  assigned  this  certifi- 
cate to  the  defendant,  who  went  into  posses- 
sion of  the  premises. 

Several  witnesses  were  then  examined  to 
show  that  this  assignment  from  E.  Scott  was 
fraudulent  as  against  creditors  ;  but  it  is  not 
necessary  to  state  their  testimony,  as  there 
seemed  to  be  very  little  doubt  on  that  point. 

Mr.  Talcot,  for  the  plaintiff,  contended  : 

1.  That  at  the  time  the  judgment  was  dock- 
eted, E.  Scott  had  an  interest  in  the  premises, 
which  might  be  sold   under  execution ;   and 
that  he,  or  the  defendant,  could  not  set  up  a 
title  in  a  third  person  to  defeat  that  interest. 
Possession  of  land  under  a  contract  for  the 
purchase  of  it,  is  an  interest  in  land  within 
the  meaning  of  the  Statute  of  Frauds.     (How- 
ard v.  Easton,  7  Johns.,  205.)    If  so,  it  is  an 
interest  which  may  be  sold  on  execution.     A 
posses>ory    interest    in    land    may    be    sold. 
(JackKoti  v.  Gunisey,  16  Johns.,  189,  192.) 

2.  Neither  the  party  against  whom  the  exe- 
cution issued,  nor  the  defendant,  could  set  up 
96*]  an  outstanding  title  in  the  *people  of 
the  State.     (Jackson  v.   Graham,  3  Cai.,  188; 
Jackson  v.   Bush,  10  Johns.,  223;   Jackson  v. 
Morse,  16  Johns..  197.)    He  is  quani  a  tenant 
to  the  purchaser  under  the  sheriff's  sale. 

3.  The  transfer  of  the  certificate  of  the  Sur- 
veyor-General from  E.  S.  to  the  defendant  was 
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fraudulent  and  void,  as  against  creditors ;  but 
whether  it  was  so  or  not,  the  plaintiff  stands 
in  the  same  situation  in  regard  to  E.  S. 

Mr.  Sill,  contra,  insisted  that  E.  S.  had  not 
such  an  interest  in  the  land  as  could  be  sold 
under  the  execution  ;  and  if  so,  the  question 
as  to  the  fraudulent  transfer  is  immaterial. 
The  Statute  (1  N.  R.  L.,  500,  sess.  36,  ch.  50) 
subjects  "lands,  tenements  and  real  estate"  to 
sale  on  execution.  This  was  clearly  not  the 
land  of  E.  S.  ;  nor  is  it  a  tenement,"  which  is 
an  inheritable  interest  (Co.  Litt.,  6  a,  20  b); 
and  if  not  inheritable,  it  is  a  mere  chattel 
interest ;  nor  is  it  real  estate.  In  Bogart  v. 
Perry,  1  Johns.  Ch.,  52,  the  Chancefor  held 
that  a  judgment  at  law  was  not  a  lien  on  an 
equitable  interestj  as  where  a  purchaser  of 
land  under  a  contract  entered  into  possession, 
and  afterwards  assigned  the  contract  to  S., 
who  entered  into  possession,  S.  has  not  an  inter- 
est which  could  be  sold  on  execution,  so  as  to 
pass  an  interest  which  a  court  of  law  would 
protect  or  enforce.  (Vredenbiirgh  v.  Morris,  1 
Johns.  Cas.,  225  ;  Hewnon  v.  Deygert,  8  Johns., 
333;  Jackson  v.  Willard,  4  Johns.,  41;  Kelly 
v.  Beers,  12  Mass.,  387;  16  Johns.,  200.)  As 
to  the  case  of  Jackson-  v.  Graham,  it  appeared 
that  the  party  once  had  a  title  to  the  land,  and 
was  in  the  actual  possession  of  it  at  the  lime  of 
the  sale.  The  possession  of  the  party  at  the 
time  of  the  sale  is  a  material  circumstance. 
( Waters  v.  Stewart,  1  Cai.  Cas.  in  Er.,  47,  72.)  If 
the  defendant  has  no  estate  on  which  a  judg 
ment  can  attach,  what  interest  can  be  sold  under 
the  execution  ?  As  to  the  case  of  Jackxon  v. 
Bwth,  there  was  a  deed  from  the  judgment 
debtor  to  the  defendant,  his  son,  which  was 
found  to  be  fraudulent,  so  that  no  interest 
passed  from  the  father.  Where  the  judgment 
is  voluntary,  as  by  confession  on  a  bond,  it  must 
be  shown  to*befora  just  debt:  otherwise [*9 7 
it  will  not  overthrow  a  sale,  even  though  that 
sale  be  fraudulent.  (Rob.  on  Fraud  Conv.,  489, 
490;. Holt,  327.)  In  Howard  v.  Eaxton,  the  ques- 
tion arose  on  the  Statute  of  Frauds,  the  terms 
of  which  are  broader  and  more  comprehensive 
than  are  to  be  found  in  the  Act  Concerning 
Judgments  and  Executions. 

Mr.  Talcot,  in  reply,  said  that  if  the  defend- 
ant, in  addition  to  his  actual  possession,  had 
an  equitable  interest,  it  made  the  'reason  for 
its  being  sold  on  execution,  stronger.  A  judg- 
ment creditor  is  a  bona  fide  creditor,  and  the 
case  cited  from  Holt  is  not  applicable.  In  the 
case  of  Bogart  v.  Perry,  the  question  before 
the  Chancellor  was  whether  the  party  had 
such  an  interest  that  he  could  compel  a  spe- 
cific performance  of  the  contract. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

There  can  be  no  doubt  that  the  sale  and  trans- 
fer of  the  premises  by  Elijah  Scott  was  fraud- 
ulent in  regard  to  creditors,  and  therefore 
void.  The  counsel  has  not  ventured  to  con- 
tend that  the  sale  was  not  fraudulent,  and  the 
evidence  so  fully  shows  it,  that  the  point  may 
be  dismissed. 

The  only  question,  then,  is,  whether,  as 
Elijah  Scott  had  only  the  possession  of  the 
premises,  with  a  contract  from  the  Surveyor- 
General,  entitling  him  to  a  conveyance  on  the 
payment  of  certain  sums  of  money,  which  yet 
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remain  due,  he  had  such  an  interest  as  might 
be  levied  on  and  sold  on  execution.  In  the 
case  of  Jackson  v.  Graham,  3  Cai.,  188,  the 
plaintiff's  title  was  deduced  under  a  judgment, 
execution,  and  sheriff's  deed  thereou  to  the 
lessor;  the  defendant  in  the  ejectment  being 
the  person  against  whom  the  judgment  was 
rendered  and  execution  issued ;  and  it  was 
shown  that,  before  the  entry  of  the  judgment, 
the  defendant  had  been,  and  then  was,  in  pos- 
session. The  defendant  offered  to  prove  that 
one  Day  was  the  real  owner  of  the  premises, 
and  that  the  defendant  had  no  interest  in 
them.  This  evidence  was  rejected,  and  the 
plaintiff  recovered.  An  application  was  made 
to  set  aside  the  verdict,  and  one  ground  taken 
was  that  Graham  was  a  mere  tenant  at  will, 
and  had  no  transferable  interest,  either  by  his 
98*]  own  act  or  the  operation  *of  law.  The 
court  denied  the  motion,  and  gave  judgment 
for  the  plaintiff,  saying  that  the  defendant 
under  an  execution  became  quasi  tenant  to  the 
purchaser.  We  considered  the  purchaser  en- 
titled to  all  the  right  the  defendant  had  in  the 
premises,  and  to  the  possession  as  part  of  his 
right ;  and  that  this  would  be  of  no  prejudice 
to  the  real  owner.  Whether  Elijah  Scott  was 
seised  or  not  of  the  premises,  was  not  a  sub- 
ject of  inquiry  ;  he  was  seised,  or  had  a  chat- 
tel interest  in  the  land  liable  to  be  sold.  We 
have  decided  that  a  mere  equitable  interest 
cannot  be  sold  on  execution  ;  but  if  connected 
with  the  possession  of  the  land,  the  legal  in 
terest,  of  which  the  possession  is  evidence, 
may  be  sold.  (7  Johns.,  206.)  The  purchaser 
acquires  all  the  debtor's  legal  rights  ;  and  pos- 
session is  a  legal  right.  It  becomes  a  differ- 
ent question,  whether  a  court  of  equity  will 
enforce  an  equitable  interest,  which  the  debtor 
had  in  the  land,  at  the  instance  of  the  pur- 
chaser. A  court  of  law  will  not  inquire  what 
title  the  defendant,-  under  such  circumstances, 
has.  He  is  precluded  from  making  the  objec- 
tion that  he  has  no  title. 

Judgment  for  the  plaintiff. 

Cited  in— 9  Cow.,  81;   6  Johns.  Ch.,  117;    Hoffm., 
88;  7N.  Y.,  525. 


JACKSON,  ex  dem.  TUTTLE,  v.  GRIDLEY. 

Witness — Infidel  Incompetent — How  Infidelity 
Established  or  Disproved — Competency  Restored 
on  Satisfactory  Evidence  of  Change  of  Mind. 

A  person  who  does  not  believe  in  the  existence  of 
a  God,  nor  in  a  future  state  of  rewards  and  punish- 
ments, cannot  be  a  witness  in  a  court  of  justice, 
under  any  circumstances. 

Where  it  was  proved  that  a  person  offered  as  a 
witness,  had  within  three  months  before  the  trial, 
often,  deliberately  and  publicly  declared  his  dis- 
belief in  the  existence  of  a  God,  and  a  future  state 
of  rewards  and  punishments,  he  cannot,  on  being: 
called  to  be  sworn  and  objected  to,  be  admitted  to 
deny  those  declarations,  or  to  state  his  recantation 
of  them,  and  of  his  present  belief  in  a  God,  &c.  But 
a  witness  may  be  restored  to  his  competency,  on 
giving  satisfactory  evidence  of  a  change  of  mind, 
some  time  before  the  trial,  so  as  to  repel  the  pre- 
sumption, arising  from  his  former  declarations  of 
his  infidelity,  existing  at  the  time  he  is  called  to  be 
sworn. 

Though  infants  may  be  examined  as  to  their 
religious  knowledge  and  belief,  it  is  merely  to  test 
their  capacity  to  give  evidence,  or  their  understand- 
ing of  the  nature  and  obligation  of  an  oath. 
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But  an  adult  of  sound  mind,  when  called  as  a 
witness,  and  objected  to  as  an  intidel,  is  not  to  be 
questioned  as  to  his  religious  creed. 

Citations- Willes,  549;  1  Atk.,  45;  Str.,  1104:  Leach, 
Cr.  C.,  64:  1  N.  R.  L..  388  ;  3  Bl.  Com..  369  ;  4  Day,  51 ; 
Swift  Ev.,  49.  50. 

"CUECTMENT  for  parts  of  lots  Nos.  19,  123 
J-J  and  24.  in  the  Oneida  Reservation,  in  the 
town  of  Vernon,  tried  at  the  Oneida  Circuit, 
before  Mr.  Justice  Yates,  in  June,  1819. 

The  lessor  of  the  plaintiff  gave  in  evidence  a 
mortgage  *from  the  defendant  to  him,  [*99 
dated  Sept.  12,  1815,  for  securing  the  payment 
of  $775.35,  with  interest,  on  April  15,  then 
next,  with  the  usual  power  of  sale.  The 
plaintiff  also  gave  in  evidence  the  proceedings 
under  the  power,  and  a  regular  sale  of  the 
premises  pursuant  to  the  statute,  by  which  it 
appeared  that  the  premises  were  sold  on  Feb. 
18,  1818,  to  the  lessor,  as  the  highest  bidder, 
for  $590. 

The  defendant  stated  his  defense  to  be  usury 
in  the  mortgage  security.  To  prove  the  usury, 
Amos  Gridley  was  offered  as  a  witness,  who 
was  objected  to  by  the  plaintiff,  on  the  ground 
that  he  did  not  believe  in  a  future  state  of 
rewards  and  punishments,  or  the  resurrection 
of  the  dead  ;  and  that  he  had  declared,  that  he 
would  as  lief  be  sworn  on  a  spelling  book  as  a 
Bible  ;  and  that  he  did  not  believe  in  the  being 
of  a  God. 

A  witness  was  then  sworn,  who  testified  that 
he  had  heard  A.  Gridley  deliberately  declare 
that  he  did  not  believe  in  a  future  state  of 
rewards  and  punishments  ;  that  man  was  like 
the  beasts ;  when  he  died,  there  was  an  end  of 
him  ;  and  that  he  knew  of  rio  being  superior 
to  man  ;  that  these  were  his  serious  and  pub- 
lic declarations,  and  that  the  witness  had  fre- 
quently heard  him  make  them  ;  and  that 
within  three  months  of  the  time  of  trial  O. 
B. ,  another  witness,  testified  that  he  had  heard 
A.  Gridley  say  that  he  did  not  believe  in  the 
scriptures,  and  had  as  lief  be  sworn  on  a  spell- 
ing book  as  the  Bible  ;  that  he  did  not  believe 
in  the  resurrection  of  the  dead  ;  that  man  was 
like  the  beasts ;  when  he  died,  there  was  an 
end  of  him. 

S  B.,  another  witness,  testified  that  within 
a  week  before  the  trial,  he  told  A.  Gridley 
that  his  evidence  would  be  spoiled  on  account 
of  his  declarations  of  infidelity  ;  and  Gridley 
replied  that  he  had  formerly  embraced  the 
principles  of  the  Universalists.  and  rather  be- 
lieved it  was  right. 

The  counsel  for  the  defendant  then  stated 
that  the  witness,  G. ,  was  now  ready  to  declare 
his  belief  in  a  future  state  of  rewards  and 
punishments  ;  and  on  being  questioned,  Grid- 
ley  said  "  that  he  did  not  know  that  he  had 
any  reason  to  doubt  that  there  was  an  after- 
state  of  rewards  and  *punishments.'  [*  1  GO 
The  plaintiff  still  objected  to«his  being  sworn 
as  a  witness  ;  but  the  judge  overruled  the  ob- 
jection, and  directed  the  witness  to  be  sworn, 
at  the  same  time  stating  that  the  witness  hav- 
ing.avowed  his  belief  in  a  future  state  of  re- 
wards and  punishments,  and  denyine  his  al- 
leged infidelity,  it  was  a  question  of  credit  to 
be  left  to  the  jury.  The  witness  lifted  up  his 
hand,  instead  of  laying  it  on  the  book,  and  on 
being  questioned,  said  that  he  had  no  scruples 
of  conscience,  and  was  about  to  be  sworn  on 
the  Book,  when  the  plaintiff  proposed  to  a*k 
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him  whether  he  believed  in  the  scriptures  ; 
but  the  judge  ruled  that  the  question  should 
not  be  asked  ;  and  the  witness  was  sworn  on 
the  Bible,  and  testified  that  three  years  ago  the 
lessor  of  the  plaintiff  confessed  to  him  that  the 
first  mortgage  given  to  him  by  the  defendant 
was  upon  interest,  at  ten  and  a  half  per  cent.; 
and  that  upon  giving  up  that  mortgage,  the 
interest  upon  it  was  reckoned  at  that  rate,  and 
included  in  the  mortgage  given  in  evidence  by 
the  plaintiff.  Another  witness,  a  daughter  of  the 
defendant,  also  proved  the  admission  of  the 
lessor  to  the  same  effect.  Several  witnesses 
were  sworn  on  the  part  of  the  plaintiff,  to  dis- 
prove the  allegation  of  usury,  and  to  impeach 
the  credibility  of  Amos  Gridley. 

The  judge  submitted  the  evidence  as  to  the 
usury  to  the  jury,  adding,  that  in  consequence 
of  the  evidence  of  the  character  and  standing 
of  A.  Gridley,  he  ought  not  to  be  believed; 
and  that  his  statement  was  not  deserving  of 
any  credit.  The  jury  found  a  verdict  for  the 
defendant. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  Tfilcot,  for  the  plaintiff,  contended  that 
A.  Gridley  was  not  a  competent  witness,  and 
that  his  competency  could  not  be  restored  by 
his  declarations  in  court.  The  facts  proved,  in 
the  first  instance,  clearly  showed  the  incom- 
petency  of  the  witness,  arising  from  his  utter 
disbelief  in  the  existence  of  a  God  and  a  future 
state.  If  allowed  to  be  examined,  afterwards, 
in  court,  for  the  purpose  of  restoring  his  com- 
petency, the  plaintiff  ought  to  have  been  al- 
lowed to  ask  him  whether  he  believed  in  the 
scriptures,  that  he  might  object  to  his  being 
sworn  on  them,  if  he  declared  his  disbelief. 
1O1*]  *The  question  proposed  to  be  put  to 
him,  and  overruled  by  the  judge,  was  merely 
to  ascertain  his  religion,  in  order  to  determine 
it  what  mode  he  should  be  sworn,  so  as  to 
bind  his  conscience.  (Omichund  v.  Barker,  1 
Atk.,21;  S.  C.,  Willes,  538;  1  Wils.,  84  ;  Phil. 
Ev.,  16,  19.) 

In  Curtis*  v.  Strong,  in  the  Supreme  Court 
of  Errors  in  Ct.  (4  Day,  51,  57),  it  was  decided 
that  a  person  "who  does  not- believe  in  the 
obligation  of  an  oath,  and  a  future  state  of 
rewards  and  punishments,  or  an  account- 
ability after  death  for  his  conduct,  is  by  law 
excluded  from  being  a  witness,  for  to  such  a 
person  the  law  presumes  no  credit  is  to  be 
given.  Testimony  is  not  to  be  received  from 
any  person,  in  a  court  of  justice,  but  under 
the  sanction  of  an  oath.  It  would,  therefore, 
be  idle  to  administer  an  oath  to  a  man  who 
disregards  its  obligation.  And  every  person 
who  believes  in  the  obligation  of  an  oath,  &c., 
whatever  may  be  his  religious  creed,  whether 
Christian,  Mahomedan  or  pagan,  or  whether  he 
disbelieves  them  all,  is  an  admissible  witness ; 
and  may  testify  in  a  court  of  justice,  being 
sworn  according  tothe  form  of  the  oath,  which, 
according  to  his  creed,  he  holds  to  be  obliga- 
tory." (2  Hayw.,  290.) 

Mr.  Sill,  contra.  The  question  proper  to  be 
put  to  a  witness,  is  not  as  to  his  belief  in  the 
scriptures,  but  as  to  his  belief  in  a  future  state 
of  rewards  and  punishments.  The  cases  cited, 
therefore,  do  not  apply  to  the  question  here. 
If  a  subsequent  recantation,  made  in  open 
court,  will  not  restore  the  competency  of  the 
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witness,  he  never  can  be  examined  ;  for  there 
is  no  time  fixed,  within  which  he  is  allowed  to 
change  his  creed,  or  discard  his  infidelity.  It 
is  enough,  if  he  satisfies  the  court  that  he  has 
wholly  changed  his  belief,  and  his  declarations 
are  the  only  evidence  of  that  change.  The 
case  of  Curtiss  v.  Strong  arose  on  the  proof  of 
a  will,  where  the  subscribing  witness  must 
have  been  competent,  and  the  witness  himself 
was  offered  to  be  sworn ;  and  Judge  Swift,  in 
his  Treatise  on  Evidence,  disapproves  of  that 
case. 

Again  ;  the  whole  of  the  evidence  is  not  set 
out  in  the  case.  If  it  had  been  stated,  the  court, 
if  satisfied  that  after  ^rejecting  Grid-  [*1O2 
ley's  evidence,  there  was  still  sufficient  evidence 
to  support  the  verdict,  would  not  send  the 
cause  to  another  jury. 

Mr.  Taleot,  in  reply.  Where  there  is  a  mis- 
direction of  the  judge,  and  a  motion  fora  new 
trial,  on  that  ground,  the  court,  if  satisfied  that 
the  direction  was  immaterial,  and  that  the  ver- 
dict would  have  been  the  same  without  it,  will 
not  grant  a  new  trial ;  but  where  illegal  or 
improper  evidence  has  been  admitted,  the 
court  cannot  determine  what  weight  it  may 
have  had  with  the  jury.  In  Marquand  v. 
'Webb,  16  Johns.,  89,  the  court  said  that  im- 
proper evidence  ought  not  to  be  allowed  to  go 
to  a  jury,  for  the  court  cannot  reject  the  evi- 
dence as  immaterial. 

It  is  said  that  the  doctrine  for  which  the 
plaintiff  contends  would  amount  to  a  perpetual 
exclusion  of  the  witness.  It  is  not  meant  to 
push  it  to  that  extent.  All  that  is  required  is, 
that  there  should  be  reasonable  and  satisfactory 
evidence,  that  a  person  who  has  once  disqual- 
ified himself,  by  such  deliberate  and  public 
declarations  of  disbelief  in  all  religion,  and  all 
the  sanctions  of  an  oath,  should  give  reason- 
able and  satisfactory  evidence  of  his  repentance 
and  recantation.  Another,  such  instance  of 
utter  depravity,  it  is  believed,  could  not  be 
found  in  this  country  ;  and  the  court  should 
require  the  strongest  and  best  evidence  of  the 
witness'  sincere  recantation  of  his  abominable 
creed.  Can  a  person  be  permitted  to  state  facts 
not  under  oath,  when  he  would  not  be  believed 
if  he  was  under  oath  ?  It  would  be  absurd  to 
credit  a  declaration  of  his  recantation  made 
under  such  circumstances  when  he,  if  he  had 
been  sworn,  would  be  wholly  unworthy  of 
credit.  After  he  was  admitted  as  competent, 
the  judge  told  the  jury  that  they  ought  not  to 
believe  him.  A  witness  is  to  be  sworn  accord- 
ing to  the  religion  he  professes,  without  regard 
to  his  nation,  or  the  place  where  the  testimony 
it  to  be  given.  He  must  be  sworn  in  such  a 
manner  as  to  affect  his  conscience  by  the 
sanction  of  an  oath 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

It  was  proved,  unanswerably,  on  the  trial, 
that  Amos  Gridley,  *a  witness  offered  [*IO3 
by  the  defendant,  had,  deliberately,  within 
three  months  of  the  trial,  declared  his  disbelief 
in  a  God,  and  a  future  state  of  rewards  and 
punishments  ;  that  he  had  said  man  was  like 
a  beast,  and  when  he  died,  there  was  an  end  of 
him.  Being  interrogated  as  to  his  present 
belief,  he  said  that  he  did  not  know  that  he 
had  any  reason  to  doubt  there  was  an  after- 
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state  of  rewards  and  punishments.  He  was 
directed  to  be  sworn,  though  objected  to  ;  and 
being  about  to  be  sworn  on  the  gospels,  was 
asked  if  he  believed  in  the  scriptures,  and  the 
question  was  overruled.  If  Gridley  ought  not 
to  have  been  admitted  a-s  a  witness,  there  ought 
to  be  a  new  trial,  for  his  evidence  was  material, 
and  might,  and  probably  did,  produce  a  ver- 
dict for  the  defendant. 

By  the  law  of  England,  which  has  been 
adopted  in  this  State,  it  is  fully  and  clearly 
settled,  that  infidels  who  do  not  believe  in  a 
God,  or  if  they  do.  do  not  think  that  he  will 
either  reward  or  punish  them  in  the  world  to 
come,  cannot  be  witnesses  in  any  case,  nor 
under  any  circumstances ;  because  an  oath 
cannot  possibly  be  any  tie  or  obligation  upon 
them.  Mahometans  may  be  sworn  on  the 
Koran  ;  Jews  on  the  Pentateuch,  and  Gentoos 
and  others  according  to  the  ceremonies  of  their 
religion,  whatever  may  be  the  form.  It  is 
appealing  to  God  to  witness  what  we  say,  and 
invoking  punishment,  if  what  we  say  be  false. 
(Willes,  549  ;  1  Atk.,  45  ;  Str.,  1104  ;  Morgan's 
case,  Leach's  Cr.  C. ,  64.)  On  this  subject  we 
have,  also,  express  legislative  recognition  of 
the  common  law.  (1  N.  R.  L.,  386.)  Every 
person  believing  in  the  existence  of  a  Supreme 
Being,  and  a  future  state  of  rewards  and  pun- 
ishments, having  conscientious  scruples  against 
takingmn  oath,  shall  be  admitted  to  an  affir- 
mation. 

But  how  is  it  to  be  ascertained  whether  a 
person  offered  as  a  witness  disbelieves  in  the 
existence  of  a  God,  or  in  a  state  of  future 
rewards  and  punishments  ?  Mr.  Christian,  in 
a  note  to  3  Bl.  Com. ,  369,  says  :  "  I  have  known 
a  witness  rejected  and  hissed  out  of  court,  who 
declared  that  he  doubted  of  the  existence  of  a 
God  and  a  future  state  ;  but  I  have  since  heard 
a  learned  judge  declare,  at  NisiPrius,  that  the 
judges  had  resolved  not  to  permit  adult  wit- 
nesses to  be  interrogated  respecting  their  belief 
1O4*]  of  the  Deity,  and  *a  future  state.  It 
is  (he  adds),  probably,  more  conducive  to  the 
course  of  justice  that  this  should  be  presumed, 
till  the  contrary  is  proved  ;  and  the  most  re- 
ligious witness  may  be  scandalized  by  the 
imputation  which  the  very  question  implies." 
In  Curtizs  v.  Strong,  4  Day,  51,  it  was  decided 
that  the  incompetency  of  the  witness  could  be 
proved  from  his  declarations  out  of  court,  con- 
cerning his  opinions  and  principles  ;  and  it  was 
also  decided  that  he  could  not  be  admitted  to 
deny  or  explain  in  court  the  declarations  im- 
puted to  him,  as  it  would  be  incongruous  to 
admit  a  man  to  his  oath,  for  the  purpose  of 
ascertaining  whether  he  had  the  necessary 
qualifications  to  be  sworn.  Judge  Swift  (Treat, 
on  Ev.,  49,  50)  gives,  in  my  opinion,  an  un- 
answerable argument  against  propounding  any 
questions  to  a  person  offered  as  a  witness,  and 
before  he  is  sworn,  touching  his  religious 
creed.  If  an  infidel  has  any  conscience  or 
regard  to  truth,  he  would,  if  questioned,  hon- 
estly avow  his  creed,  and  be  rejected.  If  he 
had  no  conscience  or  regard  to  truth,  and  his 
feelings  inclined  him  to  favor  the  party  calling 
him,  he  would  either  deny  the  opinions  imputed 
to  him,  or  pretend  to  a  sudden  conviction  that 
he  had  been  in  an  error,  and  that  he  now  be- 
lieved in  a  God,  and  a  future  state  of  rewards 
and  punishments.  But  there  is  a  still  more 
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decisive  objection  ;  it  being  proved  by  other 
and  competent  witnesses,  that  the  witness 
offered  had  deliberately  acknowledged  himself 
to  be  an  infidel,  and  disbelieved  in  a  future 
state  of  rewards  and  punishments,  the  incom- 
petency of  the  witness  is  established  by  proof. 
The  declarations  of  the  witness, not  under  oath, 
do  not  disprove  these  facts  ;  for  no  fact,  in  a 
court  of  justice,  can  be  established,  or  when 
established,  can  be  destroyed  but  by  evidence; 
and  nothing  can  be  evidence  unless  delivered 
under  the  sanction  of  an  oath.  The  assertions 
in  a  court  of  justice  of  no  man,  however  high 
his  rank,  or  exalted  his  character,  can  be 
received  to  make  out  a  fact.  I  fully  concur 
in  the  opinion  expressed  in  Curtiss  v.  Strong, 
that  it  would  be  incongruous  to  admit  a  man 
to  his  oath,  to  ascertain  whether  an  oath  had 
any  binding  influence  on  his  conscience.  If 
he  had  no  idea  of  the  sanction  which  the  appeal 
to  Heaven,  by  taking  an  oath,  creates,  what  is 
there  to  prevent  his  swearing  *falsely  [*1O5 
in  preliminary  inquiry?  It  may  be,  that  in  some 
instances,  a  witness  has  been  interrogated  in 
the  way  in  which  Gridley  was,  but  we  are 
without  any  adjudication  in  the  English  courts 
upon  this  point,  and  are  at  full  liberty  to  settle 
the  course  of  proceedings  upon  solid  and 
rational  principles  ;  and  it  does  appear  to  me, 
that  upon  principle,  after  it  is  proved  that  a 
witness  offered  is,  at  the  time  he  is  offered,  an 
infidel,  that  he  can  neither  be  sworn  to  disprove 
the  fact,  nor  be  permitted,  without  oath,  to 
make  himself  competent.  I  say  an  infidel  at 
the  time  he  is  offered,  for  the  proof  ought  to 
relate  to  avowals  and  opinions  expressed  by  the 
witness  within  such  time,  as  to  induce  the  pre- 
sumption that  his  infidelity  still  exists.  If  the 
declarations  were  made  some  time  before,  and 
it  could  be  proved  by  external  signs  that  there 
had  been  a  change  of  mind,  such  as  a  pious  and 
devout  attention  to  religious  worship,  and 
declarations  in  the  belief  of  God,  and  a  future 
state  of  rewards  and  punishments,  such  proof 
might  reinstate  the  witness,  and  entitle  him  to 
be  sworn.  It  will  always  be  matter  of  proof 
addressed  to  the  court  ;  and  they  will  take  care 
to  ascertain  that  the  incapacitating  infidelity 
does  not  exist,  when  the  witness  is  admitted  to 
be  sworn. 

It  is  the  practice  to  question  infants  of  tender 
years,  as  to  their  capacity  to  give  evidence  ; 
and  they  are  asked  as  to  their  religious  knowl- 
edge, and  whether  they  believe  in  a  Supreme 
Being,  and  a  future  state  of  rewards  and  pun- 
ishments. This  inquiry  is  with  the  view  of 
testing  their  capacities,  and  to  ascertain 
whether  they  have  sufficient  understanding  of 
the  nature  and  obligations  of  an  oath.  The 
case  of  infants,  supposed  not  to  have  strength 
of  mind  and  intelligence  sufficient  to  testify, 
is  widely  different  from  that  of  adults  who 
have  perverted  minds,  not  acknowledging  the 
sanction  of  an  oath,  and  not  being  impressed 
with  any  dread,  except  of  temporal  punish- 
ments, should  they  swear  falsely. 

The  course  pursued  on  this  trial  was  to 
admit  the  witness  on  his  declaration,  that  he 
did  not  know  that  he  had  any  reason  to  doubt 
that  there  was  an  after-state  of  rewards  and 
punishments,  and  to  leave  his  credit  to  the 
jury  ;  and  the  learned  judge  told  the  jury  that 
his  statement  ought  to  be  disregarded  as 
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1 06*J  *deserving  no  credit.  Now,  it  does 
appear  to  me,  if  the  judge  was  authorized  to 
say  so,  as  I  think  he  was,  he  ought  not  to  have 
been  admitted  at  all.  It  would  be  strange  if 
the  law  admitted  a  man  to  be  a  witness,  that 
the  same  law  should  declare  he  was  not  to  be 
believed  on  account  of  the  obliquity  of  his 
mind,  and  because  he  was  incapable  of  being 
bound  by  any  religious  tie,  to  speak  the  truth. 
The  very  fact  that  a  person  possesses  such  an 
awful  creed  as  renders  him.unworthy  of  credit, 
establishes  that  he  should  not  be  heard. 

Religion  is  a  subject  on  which  every  man 
has  a  fight  to  think  according  to  the  dictates 
of  his  understanding.  It  is  a  solemn  concern 
between  his  conscience  and  his  God,  with 
which  no  human  tribunal  has  a  right  to  med- 
dle. But  in  the  development  of  facts,  and  the 
ascertainment  of  truth,  human  tribunals  have 
a  right  to  interfere.  They  are  bound  to  see 
that  no  man's  rights  are  impaired  or  taken 
away,  but  through  the  medium  of  testimony 
entitled  to  belief  ;  and  no  testimony  is  entitled 
to  credit,  unless  delivered  under  the  solemnity 
of  an  oath,  which  comes  home  to  the  con- 
science of  the  witness,  and  will  create  a  tie 
arising  from  his  belief  that  false  swearing 
would  expose  him  to  punishment  in  the  life  to 
come.  On  this  great  principle  rest  all  our 
institutions,  and  especially  the  distribution  of 
justice  between  man  and  man. 

There  must  be  a  new  trial,  with  costs  to  abide 
the  event. 

Cited  in— 3  Cow.,  432 ;  28  Barb.,  267. 
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R.  &  J.  RANSOM. 

Conveyance  of  Real  Property — Illegibility  of  Deed 
— Lot  Described  by  Number,  and  also  by  Refer- 
ence to  Former  Conveyances — Variance  in 
Number  of  Lot —  When  Disregarded. 

Where  a  deed,  describing  land  conveyed,  is  illegi- 
ble, or  so  as  to  leave  it  uncertain  what  is  conveyed, 
the  deed  is  so  far  inoperative. 

But  where  a  lot  of  land  was  described  by  a  num- 
ber in  figures,  which  the  plaintiff  read  174,  and  the 
defendant  84;  and  from  an  examination  of  the 
whole  deed,  the  jury  and  court  were  satisfied  that  it 
was  174,  it  was  held  sufficiently  certain. 

Where  the  premises  in  a  deed,  being1  a  lot  of  land, 
are  described  by  a  number  of  the  lot,  and  also,  as 
having  been  granted  by  letters  patent  to  U.,  &c.,  and 
by  him  conveyed  to  J.  H.,  the  grantor,  as  by  refer- 
ence to  that  deed  will  more  fully  appear,  and  in  the 
last  deed  the  number  was  84,  and  in  the  one  referred 
to,  174 ;  it  was  held  that  omitting  the  number  in  the 
last  deed,  the  premises  were  described  with  suffi- 
cient certainty  to  pass  the  lot  mentioned  in  the 
deed  referred  to,  as  number  174. 

Citations— Shep.  Touch.,  88 ;  18  Johns.,  81. 

TjVJECTMENT  for  part  of  small  lot  No.  174, 
J-J  in  a  tract  of  land  in  Clinton  County,  tried 
before  the  Chief  Justice,  on  June  15, 1819.  The 
plaintiff  gave  in  evidence  a  patent  to  Udney 
Hay,  a  Lieutenant-Colonel  of  the  Canada 
refugees,  of  500  acres  of  land,  dated  Feb.  27, 
1790,  described  as  follows:  "All  those  .two 
certain  tracts  of  land  (being  part  of  a  large 
tract  situate  in  the  County  of  Clinton,  set  apart 
for  the  Canadian  and  Nova  Scotia  refugees), 
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known  and  distinguished  in  a  map  and  return 
of  the  said  large  tract,  filed  by  the  Surveyor- 
General  in  the  Secretary's  office,  by  lots  Nos. 
56  and  174,  said  lot  No.  56  containing  420 
acres,  and  lot  No.  174,  containing  80  acres  of 
land;"  a  deed  from  Udney  Hay  to  John  Hoope, 
dated  Sept.  30,  1794,  for  "all  that  certain  par- 
cel or  tract  of  land,  granted  to  him  as  a  Cana- 
dian refugee,  containing  420  acres,  marked 
and  distinguished  by  lot  No.  56  ;  as  also  that 
other  certain  parcel  or  tract  of  land  granted  to 
him  in  like  manner,  containing  eighty  acres," 
and  distinguished  by  the  title  of  lot"  No.  174 
(as  the  plaintiff's  counsel  read  the  deed,  but 
which  figures  the  defendant's  counsel  con- 
tended were  84),  "which  said  two  lots  are  one 
moiety  of  all  the  land  he  is  entitled  to  as  a 
Canadian  refugee,"  &c.  Also,  a  deed  from 
John  Hoope  and  Mary,  his  wife,  to  John 
Byrne,  for  "  all  those  certain  tracts,  pieces  or 
parcels  of  land,  situate,  lying,  and  being  in 

the  County  of '• ,  formerly  granted  to 

Udney  Hay,  a  Canadian  refugee,  and  late  an 
officer  in  the  service  of  the  U.'S.,  known  and 
distinguished  by  lot  No.  56,  containing  420 
acres,  and  by  lot  No.  84,  containing  80  acres, 
which  said  two  lots  of  land  are  one  moiety  of 
all  the  lands  the  said  Udney  was  entitled  to  as 
a  Canadian  refugee,"  &.c. ;  "  which  >  said  two 
lots  were  conveyed  by  the  said  Udney  Hay  to 
the  said  John  Hoope,  by  an  indenture  Wearing 
date  the  30th  of  September,  1794."  The  defend- 
ants' *counsel  objected  to  the  reading  [*1O8 
of  the  last  mentioned  deed  in  evidence,  on  the 
ground  that  the  small  lot  was  described  as  No. 
84,  instead  of  174;  but  the  Chief  Justice  permit- 
ted the  deed  to  be  read,  reserving  the  question. 
The  plaintiff  then  proved  that  John  Byrne  died 
about  the  year  1802,  leaving  two  children, 
Catharine  and  John  ;  that  John  died  without 
issue,  and  Catharine  married  James  Calder, 
one  of  the  lessors ;  that  the  defendant  was  in 
possession  of  lot  174  when  the  declaration  was 
served.  The  defendants'  counsel  moved  for  a 
nonsuit;  but  the  judge  reserved  the-question 
of  law,  and  the  defendants  gave  in  evidence  a 
deed  from  E.  J.  Ransom  to  the  defendants, 
dated  Dec.  30,  1810,  for  lot  No.  174,  the  prem- 
ises in  question,  with  full  covenants  of  seisin 
and  warranty,  &c.  The  defendants  also  proved 
that  there  was  a  lot  No.  84,  containing  80  acres, 
in  the  refugee  tract. 

The  judge  charged  the  jury  that  if  they 
believed  that  the  deed  from  Hay  to  Hoope  was 
for  lot  174,  and  not  for  lot  84,  they  ought  to 
find  a  verdict  for  the  plaintiff,  subject  to  the 
opinion  of  the  court  on  the  points  reserved. 
The  jury  found  a  verdict  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court  on  the  points 
reserved. 

Mr.  Z.  R. Shepherd  for  the  plaintiff. 

Mr.  Walworth  for  the  defendant. 

SPENCER,  Ch.J.,  delivered  the  opinion  of  the 
court  : 

This  case  presents  two  questions :  1st. 
Whether  the  deed  from  Udney  Hay  to  John 
Hoope,  conveyed  lot  174,  being  parcel  and 
part  of  lands  granted  to  said  Hay,  by  letters 
patent :  and,  3d.  Whether  the  deed  from 
Hoope  and  wife  to  John  Byrne,  also  conveyed 
to  the  latter  the  same  lot.  It  is  contended  for 
the  defendant  that  the  deed  from  Hay  to 
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Hoope  cither  conveyed  lot  No.  84  (and  there 
is  such  a  number  in  the  tract),  or  that  the  deed 
is  so  illegible  as  to  render  it  altogether  uncer- 
tain what  lot  was  conveyed  or  intended  to  be 
conveyed.  The  number  of  the  lot  is  in  figures; 
it  was  left  to  the  jury  to  determine  whether 
they  were  84  or  174,  and  they  pronounced 
them  to  be  the  latter.  I  agree  to  the  position 
1OJ>*]  *that  if  the  writing  be  so  illegible  as 
not  to  be  read,  or  to  leave  it  in  a  state  of 
uncertainty  what  is  conveyed,  so  far  the  deed 
will  be  inoperative.  I,  however,  think  this 
not  to  be  such  a  deed  ;  and  I  am  satisfied,  by 
an  examination  of  the  whole  deed,  that  the 
figures  in  question  are  174.  The  figure  8 
occurs  in  other  parts  of  the  deed,  and  it  is 
wholly  dissimilar  to  what  is  said  to  be  8  in 
this  number  ;  and  I  have  no  doubt  the  figures 
are  174.  It  appears  that  Hay  was  the  patentee 
of  that  lot,  but  not  of  84. 

2d.  The  deed  from  Hoope  and  wife  to  Byrne 
conveys  to  the  latter  lot  No.  84,  and  the  prem- 
ises in  Question  have  always  been  known  as 
No.  174"  The  deed  grants  two  lots,  Nos.  56 
and  84,  and  it  describes  them  "as  all  those 
certain  tracts,  pieces,  or  parcels,  or  lots  of 
land,  situate,  lying  and  being  in  the  County 

of ,  formerly  granted  to  Udney  Hay, 

a  Canadian  refugee,  and  late  an  officer  in  the 
service  of  the  U.  S.,  known  and  distinguished 
by  lot  No  "56,  containing,  «fcc.,  and  by  lot  No. 
84,  containing  80  acres,  and  which  said  two 
lots  of  land  are  one  moiety  of  all  the  lands  the 
said  Udney  Hay  was  entitled  to  as  a  Canadian 
refugee,  and  by  virtue  of  an  Act  of  the  Legis- 
lature of  the  State  of  N.  Y.,  entitled,  &c., 
passed  May  11,  1784,  which  said  two  lots  were 
conveyed  by  Udney  Hay  to  the  said  John 
Hoope,  by  an  indenture  bearing  date  Sept.  30, 
1794,  as,  reference  being  thereunto  had,  will 
more  fully  appear.  It  appeared  there  was  a 
lot  No.  84  in  that  refugee  tract,  containing  80 
acres  ;  but  it  did  not  appear  that  that  lot  had 
been  granted  to  Hay,  or  that  he  had  any  other 
patent  than  the  one  for  the  two  lots  56  and 
174,  both  of  which  contained  500  acres;  though 
he  appears,  by  the  Act,  to  have  been  entitled 
to  1 ,000  acrea. 

Had  the  numbers  of  the  lots  been  wholly 
omitted,  the  description  in  the  deed  would 
have  passed  these  lots,  56  and  174,  for  they 
are  described  as  lots  granted  to  Hay,  as  a  Cana- 
dian refugee,  by  virtue  of  an  Act  of  the  Legis- 
lature particularly  stated  ;  and  they  are  de- 
scribed as  lots  conveyed  by  Hay  to  Hoope,  by 
a  deed  of  a  particular  date,  and  reference  is 
had  to  the  deed,  not  only  to  prove  the  fact  that 
a  conveyance  had  been  made,  but  of  the  lots 
1 1O*J  intended  to  *be  granted  ;  and  the  ref- 
erence was  truly  made,  as  appears  by  the  deed 
given  in  evidence. 

The  Bishop  of  Ely's  case,  4  Eliz.,  Shep. 
Touch.,  88,  contains  the  position,  that  if  there 
be  two  clauses  in  a  deed  repugnant  to  each 
other,  the  first  shall  be  received,  and  the  last 
rejected,  except  there  be  some  special  reason 
to  the  contrary.  This  principle  does  not  apply, 
for  this  description  is  all  in  one  clause,  and 
there  are  special  reasons  to  the  contrary  ;  the 
reference  to  the  grant  to  Hay,  and  the  deed 
from  him  to  Hoope  ;  the  insertion  of  84  was 
clearly  a  mistake,  and  there  is  other  and  great- 
er certainty  in  the  description,  than  the  refer- 
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ence  to  the  number.  In  the  case  of  Jackson  v. 
Loomis,  ante,  81,  I  have  had  occasion  to  look 
into  the  cases,  and  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

Cited  in— 11  Wend.,  427;  3  Sand.  Ch.,  76  ;  5  Lans., 
368 ;  60  Barb.,  587,  589 ;  48  Super.  Ct.,  248  ;  2  Curt., 
574. 


JACKSON,  ex  dem.  BOWERS  ET 


CRAFTS. 

Sale  of  Mortgaged  Premises — Assignee  of  Mort- 
gagee as  Auctifneer — Fraud  by —  Vitiates  Sale 
—  When  Tender  to  Attorney  is  Equivalent  to 
Tender  to  Principal— Tender  of  Amount  due 
on  Mortgage,  Releases  Land.  , 

Where  mortgaged  premises  was  put  up  for  sale  at 
public  auction,  pursuant  to  advertisement  and 
notice,  given  by  virtue  of  a  power  of  sale  con- 
tained in  the  mortgage,  and  the  assignee  of  the 
mortgagee,  acting  as  auctioneer,  while  the  prem- 
ises were  up,  on  seeing  the  defendant,  a  purchaser 
under  the  mortgagor,  approaching  the  place  of 
sale,  immediately  knocked  down  the  premis-  8  for 
half  the  sum  due  on  the  mortgage  to  his  brother, 
as  the  highest  bidder,  so  as  to  prevent  competition. 
Held  that  the  sale  was  fraudulent  and  void,  and  that 
the  purchaser,  to  whom  a  deed  had  been  executed, 
acquired  no  title  under  it. 

The  assignee  of  a  bond  and  mortgage,  having  put 
the  bond  and  mortgage  into  the  hands  of  his  attor- 
ney for  foreclosure,  afterwards  told  the  attorney 
not  to  receive  the  money  due,  if  it  was  tendered, 
nor  do  anything  further  about  it,  as  he  would 
attend  to  the  business  himself;  proceedings  for  a 
sale  under  the  power  contained  in  the  mortgage, 
having  been  commenced,  a  purchaser  under  the 
mortgagor,  on  the  day  before  the  sale  at  auction 
was  to  take  place,  tendered  the  principal  and  inter- 
est due,  and  costs  of  the  proceedings  to  the  attor- 
ney, in  whose  hands  the  bond  and  mortgage  then 
were,  who  refused  to  receive  the  money,  assigning 
the  instructions  of  his  client  as  a  reason  for  his 
refusal.  Held  that  this  was  a  good  tender  to  the 
principal. 

If  a  legal  tender  is  made  of  the  money  due  on 
a  bond  and  mortgage  to  the  mortgagee,  or  his 
assignee  or  attorney,  which  is  refused,  the  land  is 
discharged  from  the  mortgage,  though  the  debt 
remains. 

Citations— 1  Camp.,  478;  5  Taunt.,  307;  Pow. 
Mort.,  170;  1  Cai.  Cas.,  69;  Bac.,  Abr.,  457,  tit. 
Tender  (F.) ;  Co.  Litt.,  ^09  t>,  sec.  338 ;  Co.  Litt.,  207 
a,  sec.  335;  20  Vin.,  tit.  Tender,  N.,  sec.  4. 

THIS  was  an  action  of  ejectment,  tried  at 
the  Otsego  Circuit,  in  May,  1819,  before 
Mr.  Justice  Yates. 

The  declaration  contained  four  counts.  The 
first  count  was  on  the  demise  of  the  three  les- 
sors of  the  plaintiff,  jointly,  and  the  other 
counts  were  on  the  separate  demise  of  each 
lessor. 

*The  defendant  was  in  possession  [*  1 1 1 
under  title  derived  from  Elnathan  Osborn, 
who  had  executed  a  bond  to  Bowers,  one  of 
the  lessors,  dated  April  28,  1813,  for  $214,  pay- 
able in  five  years,  with  interest  ;  to  secure  the 
payment  of  which,  he  executed  a  mortgage  of 
the  premises  in  question,  being  100  acres  of 
land,  to  B.  Bowers,  who  assigned  the  bond 
and  mortgage  to  Reuben  M'Collum,  another 
lessor  of  the  plaintiff,  on  Jan.  6,  1818.  The 
principal  and  interest  on  the  bond  remaining 
due  and  unpaid,  Reuben  M'Collum,  by  virtue 
of  a  power  of  sale  contained  in  the  mortgage, 
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advertised  the  premises  for  sale,  according  to 
the  Statute  ;  and  pursuant  to  the  notice,  the 
premises  were  sold  at  public  auction,  at  the 
house  of  Joseph  Mann,  in  Cooperstown,  on 
Aug.  18,  1818,  to  David  M'Collurn,  the  other 
lessor,  as  the  highest  bidder,  for  $232;  and 
Reuben  M'Collum,  on  the  same  day,  executed 
a  deed  to  David  M'Collum,  for  the  premises 
in  question,  pursuant  to  such  sale.  Two  wit- 
nesses for  the  plaintiff  testified  that  Robert 
M'Collum  acted  as  auctioneer  at  the  sale ; 
that  there  were  several  bids,  but  that  of  David 
M'Collum  was  the  highest ;  that  while  Robert 
M'Collum  was  crying  the  premises  for  sale, 
and  after  they  had  been  up  for  some  time,  the 
defendant  appeared  in  the  street,  and  was 
approaching  the  place  of  sale,  from  which  he 
was  not  far  distant,  when  the  premises  were 
struck  off  ;  that  there  was  some  precipitation 
in  striking  off  the  premises,  after  the  defendant 
appeared  ;  that  (as  the  witnesses  thought)  Rob- 
ert M'Collum  must  have  seen  the  defendant 
approaching,  and  it  was  publicly  mentioned 
in  the  hearing  of  Robert  M'Collum,  that  the 
defendant  was  coming  ;  and  the  premises  were 
then  immediatly  struck  off  to  his  brother, 
David  M'Collum. 

The  defendant  gave  in  evidence  a  deed 
dated  Dec.  26,  1814,  for  50  acres,  part  of  the 
premises,  from  Elnathan  Osborn  to  Elias 
Osborn,  who  conveyed  the  same  to  the  de- 
fendant, by  deed  dated  July  31,  1818  ;  also 
a  deed  from  the  sheriff  of  Otsego  to  the 
defendant,  dated  May  24,  1818,  for  the  whole 
lot,  sold  on  an  execution  against  Elnathan 
Osborn,  and  under  which  the  defendant  took 
possession  of  the  premises.  It  was  also 
1 1 2*J  *proved  that  the  bond  and  mortgage 
had  been  left  with  an  attorney,  J.  Stark- 
weather, for  foreclosure ;  that  on  Aug.  17, 
1818,  the  defendant  came  to  the  attorney,  and 
tendered  to  him  the  sum  of  $338.13,  in  gold 
and  silver  ;  that  the  amount  of  principal  and 
interest  due  on  the  mortgage,  together  with 
the  cost  of  advertising  the  sale  under  the 
mortgage,  as  stated  by  the  attorney,  was 
$337.17  ;  but  the  attorney  refused  to  accept 
the  money  so  tendered,  saying  that  he  had 
been  instructed  by  R.  M'Collum,  that  in  case 
a  tender  should  be  made,  not  to  receive  the 
money,  as  he,  Robert  M'Collum,  had  deter- 
mined not  to  take  it,  but  would  go  on  and  sell, 
at  all  events.  The  attorney  admitted  that  the 
amount  of  the  sum  tendered,  was  sufficient. 
The  defendant  then  deposited  the  money  with 
the  witness,  who  has  ever  since  been  ready  to 
pay  it  over  to  M'Collum.  The  witnesss  further 
stated  that  David  M'Collum  told  him  that  he 
knew  that  the  money  had  been  tendered,  before 
he  purchased.  The.attorney,  who  was  sworn  as 
a  witness,  confirmed  the  evidence  of  the  other 
witness  as  to  the  tender  ;  he  said  that  M'Col- 
lum had  forbid  him  to  receive,  or  do  anything 
more  about  it,  for  that  he,  M'Collum,  would 
attend  to  the  business  himself  ;  and  that  he  in- 
formed David  M'Collum,  on  the  day  of  the 
day  of  the  sale,  of  the  tender  having  been 
made  ;  but  whether  it  was  before  or  after  the 
sale,  the  witness  did  not  recollect.  He  did 
not  communicate  it  to  Robert  M'Collum  until 
after  the  sale ;  that  the  bond  and  mortgage 
were  in  his  possession  when  the  tender  was 
made. 
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A  verdict  was  found  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court  on  the  above 
case,  which  was  submitted  to  the  court  with- 
out argument. 

WOODWORTH,  J.,  delivered  the  opinion  of 
the  court : 

The  mortgage  having  been  assigned  by 
Bowers,  before  the  commencement  of  the 
action,  the  plaintiff  cannot  succeed,  unless  he 
makes  out  a  subsisting  title  in  one  or  both  of 
the  other  lessors.  It  is  contended,  on  the 
part  of  the  plaintiff,  that  the  sale  and  convey- 
ance of  the  mortgaged  premises  to  David 
M'Collum,  vested  in  him  the  legal  estate.  To 
support  this,  it  must  be  shown  that  the  sale 
was  "regular,  fair  *and  with  good  [*113 
faith,"  according  to  the  requisitions  of  the 
Statute  ;  if  it  was  not,  the  purchaser  acquired 
no  title.  Reuben  M'Collum,  the  assignee  of 
the  mortgage,  acted  as  auctioneer ;  previous 
to  the  sale,  he  directed  his  attorney  not  to 
receive  payment  of  the  money  due. 

The  bond  and  mortgage  were,  however, 
left  in  therattorney's  hands.  From  the  subse- 
quent conduct  of  M'Collum,  it  may  be  inferred 
that  he  expected  a  tender  would  be  made,  and 
being  determined  to  sell,  for  that  cause 
instructed  his  attorney  not  to  receive  the 
money.  The  circumstances  which,  took  place 
at  the  sale  cannot  be  reconciled  with  fairness 
and  good  faith.  The  defendant,  who  had  an 
interest  in  the  premises,  was  approaching 
towards  the  place  where  the  auction  was  held, 
and  was  seen  by  Reuben  M'Cullum  ;  he  was 
requested  to  wait  until  he  came,  but  he  did 
not,  and  immediately  struck  down  the  prem- 
ises to  his  brother  David  (who  knew  that  the 
money  had  been  tendered)  for  $200,  one 
third  less  than  the  amount  due.  It  is  mani- 
fest this  was  done  to  prevent  the  bidding  of 
Crafts,  and  to  get  rid  of  competition.  The 
proceeding  was  unfair  and  fraudulent.  The 
sale  must  be  deemed  to  have  been  made  to 
David  M'Collum,  for  the  benefit  of  Reuben  ; 
the  motive  for  such  precipitation  is  apparent ; 
the  contemplated  speculation  might  have  been 
defeated  had  there  been  a  moment's  delay.  To 
sanction  such  proceedings  would  be  subver- 
sive of  justice,  as  well  as  a  clear  violation  of 
the  Statute  under  which  the  sale  was  made  ; 
and  consequently  no  title  was  acquired  to  sup- 
port the  demise  from  David  M'Coilum.  The 
title  of  Reuben  M'Collum  remains  to  be  con- 
sidered. The  first  question  is,  whether  the 
tender  to  Starkweather  was  a  legal  and  valid 
tender  ;  and  if  it  was,  then,  whether  such 
tender  and  refusal  were  equivalent  to  pay- 
ment, and  discharged  the  land  from  the  lien 
of  the  mortgage.  It  is  well  settled  that  a 
tender  to  an  agent  authorized  to  receive  pay- 
ment, is  as  good  as  a  tender  to  the  creditor  in 
person.  (1  Campb.,  478.)  That  Starkweather . 
was  employed  to  conduct  the  proceedings,  as 
attorney  for  M'Collum,  is  admitted  ;  but  it  is 
urged  that  before  the  tender  was  made  his 
power  was  revoked,  in  consequence  of  M'Col- 
lum's  instructions  not  to  receive  *the  [*114 
money,  if  it  was  offered,  and  saying  that  he 
would  attend  to  the  business  himself.  This 
was  no  general  revocation,  nor  was  it  so 
intended.  M'Collum  having  determined  not 
to  receive  the  money,  was  willing  to  dispense 
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with  the  services  of  his  attorney  conducting 
in  the  sale.  The  instructions  must  be  under- 
stood as  limited  to  these  objects.  A  general 
revocation  was  evidently  not  contemplated. 
The  bond  and  mortgage  still  remained  in  the 
hands  of  the  attorney.  Under  such  circum- 
stances, the  right  of  the  attorney  to  receive 
the  money  continued  ;  M'Collum  could  not 
legally  prohibit  it,  and  Starkweather  had  the 
same  right  to  receive  payment  as  his  princi- 
pal. The  case  of  Moffatv.  Parsons,  5  Taunt., 
307,  is  analogous.  In  that  case,  the  plaintiff, 
expecting  a  tender  would  be  made,  instructed 
his  clerk,  previously  authorized  to  receive 
money,  that  if  the  money  was  offered,  he 
should  not  receive  it,  stating  that  he  had  put 
the  matter  into  the  hands  of  his  attorney.  The 
clerk,  on  tender  made,  refused  to  receive  the 
money,,  and  assigned  the  reason  ;  yet  this  was 
held  to  be  a  good  tender  to  the  principal.  The 
money  having  been  tendered  to  a  person 
authorized  to  receive  it,  the  next  question  is, 
what  is  the  effect  and  legal  operation  of  such 
tender,  as  it  respects  the  mortgage.  The 
bond  is  not  in  question  ;  if  payment  had  been 
made,  then  all  right  and  title  under  the  mort 
gage  would  cease,  because,  "a  mortgage,  until 
foreclosure,  is  now  considered  as  a  personal 
engagement  only,  in  which  the  land  is  merely 
pledged  for  the  money,  and  remains  in  the 
mortgagor  to  every  purpose,  except  that  of 
securing  the  debt."  (Pow.  on  Mort.,  170.)  In 
the  case  of  Waters  v.  Stewart,  1  Cai.  Gas.,  69, 
the  late  Chief  Justice  Kent  observed,  "that  the 
assignment  of  a  debt,  or  even  forgiving  it, 
and  that  by  parol,  draws  the  land  after  it,  as  a 
consequence."  From  the  nature  of  the  inter- 
est the  mortgagee  has,  there  is  no  necessity  for 
a  reconveyance  by  him  to  the  mortgagor, 
after  the  mortgage  has  been  paid  ;  when  that 
.  is  done,  the  mortgagee  has  no  title  remaining 
in  him  to  convey,  and  consequently,  by  our 
laws,  on  payment  of  the  money,  he  is  not 
deemed  a  trustee  holding  the  legal  estate  for 
the  benefit  for  the  mortgagor.  The  only 
remaining  question  is,  whether  a  tender  and 
1  !!>*]  refusal  *are  equivalent  to  payment. 
A  tender  by  one  party  of  payment  of  a  debt 
or  performing  a  duty,  and  a  refusal  by  the 
other  to  accept  thereof,  do,  in  some  cases, 
amount  to  a  discharge.  In  Bacon  (Abr.,  457, 
tit.  Tender,  F)  it  is  laid  down,  that  "if  A  bor- 
row £100  of  B,  and  mortgage  land  to  B,  with 
condition  for  the  payment  thereof ,  in  this  case, 
if  A  tender  the  money,  and  B  refuse  to  accept 
thereof,  the  land  is  discharged,  but  the  debt, 
which  existed  before  the  mortgage,  remains, 
and  may  be  recovered  in  an  action."  In  Co. 
Litt.,  209  b,  sec.  338,  the  same  doctrine  is  rec- 
ognized ;  the  reason  assigned  is,  '  that  the 
money  is  collateral  to  the  land,  and  by  the 
tender,  the  land  is  discharged  ;  and  it  shall  be 
accounted  the  folly  of  the  mortgagee,  that  he 
refused  payment  when  a  lawful  tender  was 
made  to  him.  (Co.  Litt.,  207  a,  sec.  335;  20 
Vin.,  tit.  Tender,  N,  sec.  4.) 

If  this  principle  be  correct,  and  we  consider 
it  as  well  settled,  then  the  plaintiff  has  not 
shown  a  good  title  in  his  lessor,  Reuben 
M'Collum  ;  and  consequently  judgment  must 
be  rendered  for  the  defendant. 

Judgment  for  the  defendant. 
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THE  PEOPLE 

v. 

ISAAC  COTTERAL   AND    PETER  CRAN- 
NAL. 

Arson — Setting  Fire  to  Jail,  to  Effect  Escape,  does 
not  Constitute — Jail  is  Dwelling-Jiouse,  under 
Statute. 

Setting  fire  to  a  jail  by  a  prisoner,  merely  for  the 
purpose  of  effecting:  his  escape,  is  not  arson ;  nor  is 
it  a  willful  burning  of  an  inhabited  dwelling-house,, 
within  the  meaning  of  the  1st  section  of  the  Act 
Declaring  the  Punishment  of  Crimes  (1  N.  H.  L., 
407,  sess.  36,  ch.  29),  though  the  jail  is  to  be  deemed 
an  inhabited  dwelling-house,  within  the  Act. 

THE  prisoners  were  convicted  of  arson,  at 
the  last  court  of  Oyer  and  Terminer,  held 
in  Rensselaer  County,  before  Mr.  Chief  .Justice 
Spencer.  The  prisoners  were  brought  up  on 
habeas  corpus,  &c. ,  and  from  the  returns  to  the 
writs  of  certiorari,  it  appeared  that  the  indict- 
ment contained  three  counts :  1.  For  setting 
fire  to  a  certain  inhabited  dwelling-house  of 
Jacob  Deforest,  in  Troy,  on  March  3,  1820, 
and  thereby  feloniously,  willfully  and  mali- 
ciously burning,  consuming  and  destroying  the 
same.  2.  For  setting  fire  to  the  jail  of  Rens- 
selaer County,  in  Troy,  being  the  dwelling- 
house  *of  Jacob  Deforest,  inhabited  [*116 
by  him  and  his  family,  and  feloniously  burn- 
ing the  same.  3.  Stating  that  the  prisoners, 
with  others,  were  confined  in  the  said  jail,  and 
on  Mar.  2,  feloniously,  willfully  and  mali- 
ciously set  fire  to  the  same  jail,  beingthe  dwell- 
ing-house of  Jacob  Deforest,  the  keeper  of  the 
jail,  and  inhabited  by  him  and  his  family,  and 
the  prisoners  of  the  County  of  Rensselaer,  con- 
fined by  civil  and  criminal  process  ;  the  same 
jail  being  contiguous  to  other  buildings,  &c., 
with  intent  to  burn,  consume  and  destroy  the 
said  jail,  &c. 

It  appeared  that  Cotteral  was  confined  for 
horse  stealing,  and  Crannal  for  an  assault  and 
battery,  with  ten  others,  in  the  second  story 
of  the  jail.  That  in  the  room  in  which  the 
prisoners  were  confined,  upright  planks  on  the 
inside  of  the  brick  walls  were  fastened  with 
spikes  to  timber  ;  plates  of  iron  were  then 
fastened  to  the  planks,  and  another  tier  of 
planks  laid  transversely  over  the  iron  bars. 
On  the  night  of  Feb.  28,  the  prisoners  took 
coals  of  fire  from  the  stove,  and  put  them  into 
the  crack  between  the  planks  lining  the  room, 
and  blew  the  coals  into  a  flame ;  their  inten- 
tion being  to  burn  a  hole  large  enough  to  ad- 
mit a  lever,  so  as  to  force  off  the  plank,  and 
by  that  means  to  effect  their  escape ;  but  not 
succeeding,  the  fire  was  extinguished  by  them; 
and  a  similar  attempt  was  made  by  the  prison- 
ers, on  the  night  of  Mar.  2.  A  quantity  of 
water  had  been  saved  by  the  prisoners  out  of 
their  allowance,  and  as  the  fire  increased,  they 
threw  on  water  to  prevent  its  blazing  and 
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spreading.  They  succeeded  in  burning  a  hole 
through  both  tiers  of  planks,  large  enough  for 
a  man  to  pass  through,  and  had  forced  up  one 
of  the  iron  bars  and  removed  one  of  the  bricks 
in  the  wall,  when,  about  3  o'clock  in  the  morn- 
ing of  Mar.  3,  one  of  the  watchmen  discov- 
ered a  smoke  issuing  from  the  jail,  and  gave 
the  alarm  of  fire.  The  prisoners  having  ex- 
pended all  their  water,  the  fire  blazed  through 
the  planks  to  the  top  of  the  room,  so  as  to  be 
beyond  their  control,  and  the  jail  would  most 
probably  have  been  consumed,  had  it  not  been 
for  the  exertions  of  the  citizens,  who  extin- 
guished the  fire  before  any  material  injury  was 
sustained. 

1 1  7*J  *The  jury  found  the  prisoners  guilty; 
and  on  the  facts  above  stated,  specially  found, 
the  Chief  Justice  suspended  the  sentence,  in 
order  to  take  the  opinion  of  the  court  on  the 
question  of  law,  as  to  the  malicious  intent,  so 
as  to  constitute  the  crime  of  arson,  within  the 
meaning  of  the  Statute. 

Mr.  Oakley,  Att'y-Gen.  The  1st  section  of 
the  Act  (1  N.  R.  L.,  407,  sess.  36,  ch.  29,  sec. 
1)  creates  a  new  crime  different  from  the  com- 
mon law  offense  of  arson.  It  declares  that 
any  person,  duly  convicted  "of  willfully 
burning  any  inhabited  dwelling-house,  shall 
suffer  death  for  the  same."  As  the  keeper 
lived  in  the  jail,  with  his  family,  it  was  an 
inhabited  dwelling-house  within  the  meaning 
of  the  Act.  (People  v.  Vnn  Blarcum,  2  Johns., 
105.)  The  prisoners  may  have  had  no  inten- 
tion to  burn  the  jail,  further  than  was  neces- 
sary to  effect  their  escape  ;  but  it  is  not  req- 
uisite that  the  house  should  be  absolutely 
consumed  or  burnt  up,  to  constitute  the  crime 
of  arson.  (The  People  v.  Bailer,  16  Johns., 
203.)  The  Act  speaks  only  of  a  willful  burn- 
ing ;  the  Legislature  presumed,  no  doubt,  that 
no  person  could  set  fire  to  an  inhabited  dwell- 
ing-house without  a  malicious  intent.  The 
common  law  offense  of  arson  is  defined  to  be 
the  malicious  and  voluntary  burning  the  house 
of  another.  (2  East  C.  L.,  1015.)  But  under 
the  1st  section  of  the  Statute,  intentionally 
setting  fire  to  an  inhabited  house,  is  a  willful 
burning,  without  any  regard  to  the  object  in 
view.  But  if  malice  were  necessary,  it  must 
be  implied  in  this  case.  If  a  person  who  was 
confined  for  a  felony,  breaks  the  jail,  it  is  a 
felony.  The  prisoners  were  attempting  to 
break  the  jail,  and  must,  therefore,  have  had  a 
felonious  intent.  (The Peoples.  Duett.  3  Johns. , 
449  ;  Hawk.  P.  C.  B.,  2,  ch.  18  ;  Hale  P.  C., 
607,  612  ;  2  Chit.  C.  L.,  79.)  If  a  person,  by 
shooting  at  the  poultry  of  another,  with  intent 
to  steal  it,  sets  fire  to  the  thatch  of  a  house,  it 
is  arson.  (2  East's  C.  L.,  1019.)  So.  if  A 
maliciously  intends  to  burn  the  house  of  Band 
the  fire  burns  the  house  of  C,  it  is  a  malicious 
burning  of  the  house  of  C.  So  if  a  man  sets 
fire  to  his  own  house,  by  means  of  which  his 
neighbor's  house  is  burned,  it  is  arson.  (2 
1  18*]  East  *C.  LM  1028,  1031.)  It  makes 
no  difference  whether  the  primary  act  is  a 
misdemeanor  or  a  felony.  It  is  enough  that 
the  party  is  doing  an  unlawful  act.  A  general 
malicious  intent  is  enough  to  show  particular 
malice.  (1  East  C.  L.,  230.)  If  this  had  been 
an  indictment  at  the  common  law,  there  could 
have  been  no  doubt  of  the  malicious  intent,  so 
as  to  constitute  the  offense  of  arson. 
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At  a  late  Oyer  and  Terminer,  held  in 
Oneida  County,  before  Mr.  Justice  Platt,  a 
prisoner  who,  with  a  view  to  effect  his  escape, 
had  set  fire  to  the  jail,  in  consequence  of  which 
one  of  his  fellow  prisoners  was  burned  to 
death,  was  tried  for  murder  and  convicted, 
though  he  had  no  particular  intention  to  hurt 
or  burn  his  fellow  prisoner. 

Messrs.  Griffin  and  Wells,  contra.  If  the 
attempt  to  break  the  jail  was  a  felony,  this 
may  be,  perhaps,  considered  as  a  willful  and 
malicious  burning  ;  but  the  Statute  (1  N.  R. 
L.,  407,  412,  sess.  36,  ch.  29,  sec.  20)  merely 
makes  it  unlawful  to  be  aiding  or  assisting  a 
prisoner  to  escape.  A  bare  attempt  to  escape 
from  prison  is  not  felonious.  If  a  felon 
attempts  escape  himself,  without  aiding  or 
assisting  another  felon  to  do  so,  it  is  not  fel- 
ony. The  1st  section  of  the  Act  does  not 
create  a  new  offense  ;  it  merely  selects  a  more 
aggravated  species  of  arson.  If  we  look  to 
the  common  law  definition  of  the  crime,  we 
find  that  the  word  "  willful "  is  the  all  impor- 
tant and  essential  part  of  it;  and  that  is  the 
word  used  by  the  Legislature.  Malice  alone 
is  not  sufficient.  The  act  must  be  willful. 
There  must  be  a  certain  and  precise  intent. 
The  Legislature  contemplated  the  direct  in- 
tent, to  commit  the  specific  crime  of  burning 
an  inhabited  dwelling-house.  By  annexing 
the  highest  punishment  known  in  the  law  to 
the  commission  of  the  offense,  they  must  have 
had  in  view  the  diabolical  act  of  setting  fire  to 
an  inhabited  house,  with  a  direct  and  specific 
intent  to  burn  or  consume  it.  Putting  fire  in 
such  a  place  as  might  possibly  burn  the  house, 
without  any  intention  to  consume  it,  is  not  a 
willful  burning.  Putting  fire  to  a  dwelling- 
house,  if  it  does  not  take  effect,  is  not  arson. 
A  fortiori,  if  the  person  who  puts  the  fire  in  a 
situation  to  burn,  does  himself  extinguish  it... 
If  he  takes  the  benefit  of  the  locus  pceiutentue, 
*if  we  may  be  allowed  so  to  speak,  and  [*  1 1 9 
while  it  is  in  his  power,  prevents  all  evil  con- 
sequences, he  ought  not  to  be  deemed  guilty 
of  so  heinous  a  crime  as  that  of  arson.  The 
prisoners  did  not  intend  to  burn  the  jail ;  their 
object  was  to  escape,  and  they  made  use  of  the 
fire  as  an  instrument  merely  to  effect  that 
purpose.  Suppose  a  tenant  about  leaving  a 
house,  with  a  view  to  deface  a  room,  should 
set  fire  to  it,  and  then  put  it  out,  is  this  to  be 
deemed  a  willful  burning,  for  which  he  is  to 
suffer  death  ?  So  if  a  robber,  having  entered 
an  inhabited  dwelling-house  in  the  night  time, 
accidentally  sets  fire  to  it  with  a  lighted  candle, 
but  himself  extinguishes  the  flame,  is  he  to  be 
punished,  under  the  1st  section  of  this  Act,  for 
a  willful  burning  of  the  house  ?  There  may 
be  an  implied  or  constructive  malice  ;  but  there 
is  no  implied  or  constructive  will  or  intention. 
The  prisoners  willed,  or  did  not  will,  to  burn 
up  the  jail.  To  constitute  murder,  there  must 
be  not  only  a  malicious  killing,  but  a  killing, 
eo  anitno.  Here  there  was  no  will  or  intent  to 
burn  the  jail,  or  to  commit  arson. 

The  law,  as  to  this  crime,  is  more  severe  than 
in  regard  to  murder.  If  a  man  attacks  another 
with  intent  to  kill  him,  but  does  not  con- 
summate that  intention,  it  is  not  murder.  So  if 
a  person  administers  poison  to  another,  with 
intent  to  kill  him,  but  the  poison  produces  no 
effect,  it  is  not  murder  ;  but  if  a  man  sets  fire 
JOHNS.  REP.,  18, 


1820 


WARD  v.  STOREY. 


119 


to  an  inhabited  house,  though  it  is  not  con- 
sumed, it  is  arson.  The  law  being,  then,  so 
rigorous  and  severe  in  regard  to  this  crime,  it 
ought  not,  by  any  construction,  to  be  extended 
further.  In  the  case  of  Rose  Butler,  the  fire 
was  extinguished  by  the  exertions  of  the  fami- 
ly, not  by  the  prisoner.  The  case  put  from 
East,  as  to  a  person  feloniously  shooting  at 
poultry,  and  thereby  setting  fire  to  a  thatched 
cottage,  is  stated  without  any  authority  cited 
to  support  it. 

Mr.  Oakley,  in  reply,  said  that  the  crime  was 
consummated  the  moment  the  fire  took  effect : 
and  in  regard  to  this  crime,  it  makes  no  differ- 
ence whether  the  whole  or  a  part  of  the  house 
is  consumed.  If  the  crime  is  once  consum- 
mated, there  can  be  no  locus  pmnitentieR. 

12O*]  *SPENCER,  Ch.  J.,  delivered  the 
opinion  of  the  court  : 

A  willful  setting  on  fire  an  inhabited  dwell- 
ing-house, though  the  fire  should  afterwards 
go  out  of  itself,  or  be  extinguished  by  another, 
would  constitute  the  crime  of  arson.  And  it 
has  been  decided  by  the  court  that  a  jail  is  an 
inhabited  dwelling-house  within  the  meaning 
of  the  Act.  But  this  case  stands  on  peculiar 
grounds.  It  does  not  appear  to  have  been  the 
intention  of  the  prisoners  to  burn  the  jail. 
Their  original  and  primary  intention  was  to 
effect  their  escape,  and  the  burning  was  merely 
for  that  purpose.  It  lay  on  the  prisoners  to 
show  that  it  was  no  part  of  their  intention  to 
bum  the  jail,  and  we  think  they  have  done  so. 
The  Statute  makes  it -felony  for  a  person  to 
aid  or  assist  a  felon  to  escape  from  prison;  but 
neither  by  the  Statute  nor  the  common  law  is 
the  attempt  of  a  felon  to  escape,  a  felony.  We 
think  it  would  be  carrying  the  doctrine  too 
far,  to  say  that  setting  fire  to  a  prison  by  a 
•  prisoner,  merely  for  the  purpose  of  effecting 
.  his  own  escape,  amounted  to  the  crime  of 
arson.  Judgment  must,  therefore,  be  arrested. 

Judgment  arrested. 

.ZV.  B.  It  appearing  that  the  prisoner,  Cot- 
teral,  had  been  convicted  of  horse  stealing,  he 
was  sentenced  to  the  State  Prison  for  ten  years; 
and  the  other  prisoner  was  remanded. 

Cited  in— 42  N.  Y..  7 ;  1  Park.,  254 ;  35  N.  Y.  L.,  453. 


WARD  v.  STOREY. 

Sheriff—  Under  Statute,  Powers  of  Under- Sheriff, 
Suroioe  Death  of  Sheriff — Executions  Delivered 
to  Old,  Sheriff  and  to  New — Priority. 

By  the  Statute  (sess.  36,  ch.  67,  sec.  5),  on  the  death 
of  a  sheriff,  the  powers  of  the  under-sheriff  to  act  in 
the  name  of  the  sheriff  survive,  for  the  benefit  of 
the  parties  interested  in  the  execution  of  the  proc- 
ess delivered  to  the  sheriff  before  his  decease  :  and 
though  the  under-sheriff  is  hiinself  appointed  sher- 
iff,  he  may  proceed  under  the  provision  of  the  Statf 
ute,  as  under-sheriff. 

And  where  there  were  several  judgments  docket- 
ed at  different  limes,  on  some  of  which  executions 
were  delivered  to  the  old  sheriff,  before  his  death, 
and  executions  on  other  judgments,  prior  as  to  the 
time  of  docketing,  were  subsequently  taken  out  and 
delivered  to  the  new  sheriff,  who  took  and  sold  the 
property  of  the  defendant,  under  all  the  executions 
then  in  his  hands,  it  was  ordered  that  the  several 
plaintiffs  should  be  paid  out  of  the  moneys  in  the 
shi -riff's  hands,  according  to  the  priority  of  their 
several  judgments. 

Citations— 1  N.  B.  L.,  420,  sess.  36.  ch.  67,  sec.  5. 
JOHNS.  REP.,  18.  N.  Y.  R.,  8. 


A  JUDGMENT  was  docketed  in  this  cause, 
in  the  Mayor's  Court,  on  Dec.  28,  1816, 
and  &  fieri  facias  thereon  delivered  to  Ruggles 
Hubbard,  late  sheriff  *of  the  City  and  [*12J 
County,  on  Dec.  27,  1816.  Judgments  were 
subsequently  docketed  on  different  days,  in 
nine  other  causes,  against  the  same  defendant, 
in  this  court  and  in  the  Mayor's  Court.  Cer- 
tain real  estate  of  the  defendant  was  regularly 
advertised  for  sale  by  the  late  sheriff,  and  sold 
'under  the  executions.  An  injunction  was  ob- 
tained from  the  Court  of  Chancery,  to  restrain 
the  sheriff  from  executing  a  conveyance  of 
the  estate  ;  and  before  it  was  dissolved,  the 
sheriff  was  superseded,  and  Bell,  the  present 
sheriff,  who  was  the  under-sheriff,  was  ap- 
pointed his  successor.  The  late  sheriff  died 
soon  afterwards,  pending  the  injunction,  and 
before  any  conveyance  of  the  estate  so  sold. 
The  respective  plaintiffs  in  the  several  causes, 
and  all  the  other  parties  interested,  consented 
to  waive  their  rights  under  the  sale  of  the  late 
sheriff  ;  and  that  the  real  estate  of  the  defend- 
ant should  be  resold  by  the  present  sheriff, 
who 'was  advised,  that  having  been  appointed 
to  the  office  of  sheriff  he  could  not  legally  act 
in  the  capacity  of  under-sheriff,  or  deputy  te 
his  predecessor.  New  writs  of  fieri  facias,  in 
five  of  the  causes,  were  delivered  to  the  present 
sheriff,  at  different  times,  with  notice  to  him  of 
the  former  executions  delivered  to  his  predeces- 
sor, and  claiming  priority  according  to  the 
times  of  docketing  the  respective  judgments. 
The  present  sheriff  advertised  the  property, 
under  the  first  execution  delivered  to  him,  and 
which  was  upon  a  judgment  docketed  among^ 
the  first  in  point  of  time.  Afterwards,  and 
before  the  day  of  sale,  several  other  writs  of 
fieri  facias  against  the  same  defendant,  entitled 
to  priority,  to  any  of  those  above  mentiond, 
were  delivered  to  the  present  sheriff,  who  sold 
the  real  estate  under  all  the  executions  then  in 
his  hands.  Five  of  the  executions  in  the  ten 
causes  above  mentioned  were  delivered  to  him 
before  the  sale,  one  of  them  on  the  day  of  sale, 
and  one  of  them  long  after  the  sale ;  and  in 
three  of  the  causes,  no  new  executions  were 
delivered  to  the  present  sheriff.  After  satisfy- 
ing the  executions  entitled  to  a  priority  over 
any  of  those  in  the  ten  causes  above  men- 
tioned, there  remained  a  balance  of  money  in 
the  hands  of  the  sheriff,  but  not  enough  to 
pay  all  the  said  judgments.  A  question  having 
arisen  between  the  sheriff  and  *the  [*12a 
plaintiffs  in  those  judgments,  whether  the 
sheriff  could  pay  off  those  on  which  no  execu- 
tions had  been 'delivered  to  him  ;  and  if  so, 
whether  they  were  entitled  to  priority  accord- 
ing to  the  times  of  docketing  the  respective 
judgments,  or  how  otherwise,  .the  points  were, 
by  mutual  agreement,  submitted  to  the  court 
for  their  decision. 

Per  Curiam.  Though,  at  common  law,  the 
powers  of  the  under-sheriff  cease  upon  the 
death  of  the  sheriff,  yet  by  the  Statute  (1  N.  - 
R.  L.,  420,  sess.  26,  ch.  67,  sec.  5),  his  power 
is  continued  for  the  benefit  of  all  the  parties 
interested.  It  is  in  the  nature  of  a  trust,  and 
survives  after  the  death  of  the  sheriff.  Mr. 
Bell,  therefore,  being  under-sheriff,  might, 
notwithstanding  he  was  appointed  sheriff,  in 
the  place  of  the  former  sheriff,  proceed  to 
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act  as  under-sheriff ;  in  the  name  of  the  de- 
ceased sheriff,  by  virtue  of  the  provisions  of 
the  Statute.  We  are  of  opinion  that  the  money 
remaining  in  the  hands  of  the  present  sheriff 
ought  to  be  paid  to  the  plaintiffs  in  the  several 
judgments,  in  the  order  of  their  priority,  ac- 
cording to  the  times  of  docketing  the  same, 
without  any  distinction,  as  to  executions  de- 
livered to  him  in  his  new  office,  or  as  under- 
sheriff. 

Rule  accordingly. 


OLNEY  v.  WICKES. 

Public  Officers — Personal  Liability  of— Contract 
by  Overseer  of  Poor  for  Maintenance  of  Pau- 
per— Overseer  Not  Personally  Liable — Express 
Promise,  Not  the  Criterion. 

An  overseer  of  the  poor  of  a  town,  who  contracted 
with  the  plaintiff  for  the  maintenance  of  a  pauper, 
for  which  he  agreed  to  pay  a  certain  sum  per  week, 
was  held  not  to  be  personally  responsible  on  the 
contract ;  as,  from  the  facts  and  circumstances  of 
the  case,  it  did  not  appear  that  he  intended  to  bind 
himself  personally. 

Where  a  public  agent  or  officer  acts  ostensibly  in 
the  line  of  his  official  duty,  his  contracts  are  public, 
not  personal.  It  seems  that  an  express  promise  to 
pay  does  not  establish  the  criterion  of  personal  re- 
sponsibility ;  and  where  the  transaction  shows  the 
enKagrernent  to  be  on  account  of  the  public,  it  is  not 
necessary,  in  order  to  avoid  his  own  liability,  that 
the  officer  should  expressly  say  that  he  contracts  in 
his  official  capacity. 

Citations— 12  Johns.,  385,  444 ;  1  Mass.,  208 :  15 
Johns.,  2rfl ;  IT.  R.,  172 ;  1  Cranch,  345 ;  1  Chit.  PI., 
369  ;  1  R.  L.,  155. 

THIS  was  an  action  of  assumpsit  tried  before 
Mr.  Justice  Van  Ness,  at  the  Rensselaer 
Circuit,  in  Dec.  1818.  The  declaration  was  for 
board  and  lodging,  meat, drink  and  other  neces- 
1 23*]  saries,  *&c. ,  provided,  at  the  request  of 
the  defendant,  for  Francis  Lona  and  his  wife, 
&c.  Plea  non  a&sumpnit,  with  notice  that  the 
promise  stated,  if  made  at  all,  was  made  by 
the  defendant,  in  the  character  of  an  overseer 
of  the  poor  of  the  town  of  Schagticoke,  and 
not  in  his  individual  capacity. 

J.  Mosher,  a  witness  for  the  plaintiff,  testified 
that  he  was  present,  on  July,  19,  1816,  when 
the  defendant  agreed  with  the  plaintiff  to  give 
him  $3  a  week,  for  boarding  Francis  Lona  and 
his  wife  ;  and  the  plaintiff,  who  resided  in 
Saratoga  County,  accordingly  took  the  paupers 
home  with  him.  On  his  cross-examination, 
the  witness  said  that  he  was  a  constable  of 
Saratoga,  and  had  an  order  of  the  justices  of 
that  place  to  transport  Lona  and  his  wife,  as 
paupers,  from  that  town  to  Schagticoke,  in  the 
County  of  Rensselaer,  and  employed  the  plaint- 
iff, with  his  carriage,  for  that  purpose  ;  that  he 
passed  the  Hudson,  when  he  met  the  defend- 
ant, an  overseer  of  the  poor  of  Schagticoke. 
about  half  a  mile  from  his  abode,  and  delivered 
the  paupers  to  him,  with  the  order  of  removal  ; 
that  the  defendant  accepted  the  paupers  and 
the  order,  and  said  that  he  had  expected  them, 
and  on  consultation  with  the  inhabitants  of 
Schagticoke,  it  was  concluded  that  the  town 
would  have  to  keep  them.  That  at  the  time 
he  so  delivered  the  paupers  and  the  order  to 
the  defendant,  he  supposed  that  he  was  in  the 
town  of  Schagticoke  ;  but  has  since  under- 
stood that  it  was  in  the  town  of  Easton,  in 
530 


Washington  County,  near  the  line.  That  the 
agreement  between  the  plaintiff  and  defendant 
about  keeping  the  paupers,  was  subject  to  be 
terminated  at  the  pleasure  of  either  party.  In 
Jan.,  1817,  the  plaintiff  told  the  defendant  that 
he  could  not  keep  the  paupers  longer,  for  less 
than  $5  a  week.  On  July  3,  1817,  the  plaint- 
iff sent  the  paupers  back  to  the  defendant,  who 
was  not  at  home  at  the  time,  and  his  family 
informed  the  person  who  brought  them  that 
a  Mr.  Curtiss  was  the  overseer  of  the  poor, 
and  directed  that  they  should  be  delivered  to 
him,  which  was  accordingly  done. 

A  witness  for  the  defendant  testified  that  he 
was  present  when  the  agreement  was  made 
between  the  plaintiff  and~*defendant,  [*124r 
who  was  an  overseer  of  the  poor  of  Schagti- 
coke. The  plaintiff  offered  to  keep  the  pau- 
pers at  $3  a  week  ;  and  the  defendant  said  he 
would  give  it  ;  that  he  could  advance  nothing 
then,  but  the  plaintiff  might  be  sure  of  his 
money.  It  was  thereupon  agreed  that  the 
plaintiff  should  take  the  paupers.  The  defend- 
ant said  that  it  was  his  duty,  as  overseer,  to 
get  the  board  as  cheap  as  he  could,  as  he  was 
acting  in  the  town  business.  Mr.  Curtiss 
testified  that  he  succeeded  the  defendant  as 
overseer  of  the  poor;  that  in  Nov.,  1817.  the 
plaintiff  requested  him  to  fulfill  the  contract 
which  he  had  made  with  the  former  overseer, 
and  threatened  to  sue  him.  The  witness  said 
he  was  not  liable  ;  and  as  the  plaintiff  insisted 
that  he  was  liable  as  overseer,  they  advised 
with  a  lawyer,  who  gave  his  opinion  that  the 
witness  was  not  liable  ;  and  the  plaintiff  then 
sent  word  to  the  defendant,  that  if  he  did  not 
pay  his  demand,  he  would  sue  him.  Another 
witness,  who  was  present  when  the  agreement 
between  the  plaintiff  and  defendant  was  made, 
testified  that  the  defendant  told  the  plaintiff 
that  he  could  not  advance  anything  ;  that  he 
had  already  advanced  his  own,  and  the  public 
money,  in  maintaining  paupers  ;  but  that  the 
plaintiff  need  not  fear  being  paid  ;  that  his 
money  was  sure,  and  that  the  town  was  rich. 

The  judge  expressed  his  opinion  that  the 
action  could  not  be  maintained  ;  that  the  de- 
fendant contracted  as  overseer  of  the  poor,  and 
must,  therefore,  be  sued  in  that  character,  and 
not  in  his  individual  capacity  ;  but  said  the 
plaintiff  might,  if  he  pleased,  take  a  verdict 
subject  to  the  opinion  of  the  court  on  the 
question.  A  verdict  was,  accordingly,  taken 
for  the  plaintiff  for  $219,  subject  to  the  opin- 
ion of  the  court  on  the  case  above  stated. 

Mr.  Livingston  for  the  plaintiff. 

Mr.  Mitchell,  contra. 

PLATT,  J.  This  is  an  action  of  assumpsil, 
for  meat,  drink  and  lodging,  furnished  by  the 
plaintiff  to  one  Francis  Lona  and  his  wife,  at 
the  request  of  the  defendant.  The  only  ques- 
tion is,  whether  the  defendant  contracted  as  a 
private  "individual,  or  in  his  official  [*125 
character,  as  one  of  the  overseers  of  the  poor 
of  the  town  of  Schagticoke. 

There  is  no  longer  any  question  as  to  the 
rule  of  law,  that  where  a  public  agent  acts 
ostensibly  in  the  line  of  his  duty,  his  contracts 
are  public  and  not  personal.  It  is  also  clear 
that  a  known  public  agent,  acting  within  the 
scope  of  his  authority,  and  contracting  for  the 
use  of  the  public,  may,  by  special  agreement, 
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superadd  his  personal  responsibility,  so  as  to 
render  himself  individually  liable  ;  but  (as 
was  correctly  remarked  by  Ch.  J.  Marshall, 
in  Hodgson  v.  Dexter,  1  Cr.,  345)  "under'these 
circumstances,  the  intent  of  the  officer  to  bind 
himself  personally,  must  be  very  apparent,  in- 
deed, to  induce  such  a  construction  of  the  con- 
tract. " 

As' in  most  other  cases,  the  difficulty  here  is 
in  the  application  of  the  rule.  It  is  a  question 
of  intention  in  the  contracting  parties,  to  be 
collected  from  all  the  facts  and  circumstances 
of  the  case. 

[The  judge  here  stated  the  facts  of  the  case.] 

From  this  evidence,  I  think  the  fair  infer- 
ence is,  that  the  parties  mutually  understood 
that  the  defendant  contracted  as  overseer  of 
the  poor.  In  saying  that  "he  was  acting  in 
the  town's  business,"  that  "  the  town  is  rich," 
and  "you  will  be  sure  of  your  money,"  the 
idea  of  personal  liability  seems  to  be  repelled  ; 
and  the  subsequent  demand  oh  the  defendant's 
successor  in  office,  confirms  the  supposition 
that  it  was  regarded  as  the  contract  of  a  public 
agent. 

In  the  case  of  GUI  v.  Brown,  12  Johns.,  385, 
there  was  not  only  an  express  promise  to  pay, 
on  the  part  of  Brown  (who  was  quartermaster), 
but  the  decisive  feature  in  that  case  was,  that 
it  was  a  contract  not  within  the  regular  scope 
of  his  authority. 

In  Walker  v.  Swartwout,  12  Johns. ,  444,  the 
promise  by  Swartwout  was  as  express  and 
positive  as  could  be  framed; '"my  word  is 
sufficient ;  go  to  your  work,  and  I  will  pay 
you  when  it  is  done."  Yet,  as  it  appeared  that 
the  defendant  spoke  with  reference  to  the  pub- 
lic service  under  his  charge,  as  Quartermaster- 
General,  this  court  (Thompson,  Ch.  J.,  dis- 
senting) decided  that  he  was  not  personally 
bound  ;  and  I  refer,  with-  great  satisfaction,  to 
the  concise  and  discriminating  review  of  the 
adjudged  cases,  by  Mr.  Justice,  Spencer,  who 
delivered  the  opinion  of  the  court. 
126*J  *In  Brown  v.  Austin,  1  Mass.,  208, 
the  same  rule  was  sanctioned,  viz.  :  that  an 
officer  treating  as  an  agent  for  the  public,  is 
not  personally  liable. 

In  King  v.  Butler,  15  Johns.,  281,  the  defend- 
ant, being  overseer  of  the  poor,  "requested 
and  directed  the  plaintiff  to  provide  all  things 
necessary,"  for  the  recovery  of  a  sick  stranger 
then  at  the  plaintiff's  house,  and  said  "  he 
would  see  the  plaintiff  paid."  The  plaintiff 
furnished  the  necessaries  accordingly  ;  and 
then  presented  his  account  to  the  board  of 
supervisors,  as  a  county  charge,  for  supporting 
a  transient  sick  pauper,  which  was  rejected  by 
the  supervisors,  because  the  overseer  had  never 
obtained  a  justice's  order  for  the  relief.  The 
plaintiff  then  sued  the  overseer  ;  and  it  was 
held  that  he  was  personally  liable.  One  ground 
of  that  decision  was,  that  the  officer  had  neg- 
lected his  duty  in  not  obtaining  the  justice's 
order,  which  was  an  indispensable  voucher  at 
the  board  of  supervisors.  But  it  is  also  worthy 
of  remark,  that  the  form  of  contracting,  "  I 
will  see  you  paid,"  was  in  the  style  of  a  special 
guaranty,  and  distinguishable,  in  some  degree, 
from  the  present  case. 

I  cannot  admit,  however,  that  an  express 
promise  to  pay  by  the  contractor  forms  the 
criterion  of  personal  responsibility.  For  the 
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question  recurs,  in  what  character  does  he 
contract  ?  As  a  public  agent,  or  as  a  private 
person  ? 

Where  the  res  gesta,  and  the  attending  cir- 
cumstances, show  the  contract  to  be  on  public 
account,  it  is  not  necessary,  in  order  to  screen 
him  from  personal  liability,  that  the  contractor 
should  expressly  say,  I  contract  as  quarter- 
master, or  I  promise  to  pay  as  overseer  of  the 
poor.' 

The  case  of  Macbeath  v.  Haldiman,  IT.  R., 
172,  and  the  case  of  Hodgson  v.  Dexter,  1  Cr., 
345,  are  polar  stars,  which,  in  my  judgment, 
guide  us  to  a  decision  in  favor  of  the  defendant 
in  this  case. 

VAN  NESS,  and  YATES,  JJ.,  concurred. 

SPENCER,  Ch.  J.,  dissenting.  If  the  defend- 
ant rendered  himself  personally  liable  to  the 
plaintiff  on  his  contract,  to  pay  for  the  main- 
tenance of  the  -paupers,  then  the  two  objec- 
tions, *that  the  suit  should  have  been  [*127 
against  him  as  overseer  of  the  poor.  &c.,  and 
that  the  venue  should  have  been  laid  in  Wash- 
ington County,  fall  to  the  ground. 

The  defendant's  official  character  in  the  sup- 
posed case,  is  not  the  principal  basis  of  *the 
action  ;  it  may  have  bad  its  influence  in  pro- 
ducing the  promise,  but  the  plaintiff  did  not 
rely  upon  it.  It  is  not  necessary  to  state  it. 
Where  the  right  of  action  against  an  officer  is 
founded  on  the  obligation  of  law,  unconnected 
with  any  contract  between  the  parties,  then 
the  office  of  the  defendant  must  be  stated,  and 
the  circumstances  which  gave  rise  to  the  de- 
fendant's particular  duty  or  liability,  as  in 
actions  against  sheriffs,  carriers,  innkeepers, 
&c.  (1  Chit,  PI.,  369.) 

It  is  not  a  case  within  the  Act  (1  R.  L.,  155)  ; 
the  Statute  requires  that  where  actions  on  the 
case,  trespass,  battery  or  false  imprisonment, 
are  brought  against  any  sheriff,  &c.,  and 
including  overseers  of  the  poor,  for  or  con- 
cerning any  matter  or  thing  by  them  done,  by 
virtue  of  their  office,  the  action  is  to  be  laid 
within  the  county  where  the  trespass  or  fact  is 
done  ;  and  if,  on  the  trial,  the  plaintiff  shall 
not  prove  that  the  cause  of  his  action  arose 
within  the  county  wherein  such  action  is  laid, 
the  jury  shall  find  the  defendant  not  guilty. 

This  Statute,  by  "  actions  on  the  case,"  evi- 
dently meant  actions  for  misfeasance  or  non- 
feasance,  and  sounding  in  tort,  for  the  verdict 
is  to  be  not  guilty,  and  the  promise  of  the 
defendant,  if  personally  binding,  is  not  to  be 
regarded  as  an  official  act. 

The  judge  who  tried  the  cause  expressed  a 
pretty  decided  opinion  that  the  defendant  con- 
tracted as  overseer,  and  ought  to  have  been 
sued  in  his  official,  and  not  in  his  individual 
character. 

In  the  case  of  King  v.  Butler,  15  Johns.,  281, 
we  held  that  the  overseer  was  liable  to  a  suit, 
where  he  had  requested  the  plaintiff  to  main- 
tain the  pauper,  and  made  an  express  and 
absolute  promise  to  pay  him  for  the  same. 
This  case  is  governed  by  the  principles  appli- 
cable to  the  question,  whether  credit  was  given 
to  the  individual  in  his  private  capacity,  or  as 
an  agent  of  the  town.  In  Gill  v.  Brown,  12 
Johns.,  388,  Chief  Justice  Thompson  observed 
*that  it  is  a  question  of  intention,  and  [*128 
if  the  agreement  shows  that  the  contract  was 
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made  evidently  on  public  account,  without  a 
view  to  the  personal  responsibility  of  the  agent, 
he  will  not  be  liable.  But  where,  as  in  the 
case  of  Walker  v.  Swartwout,  12  Johns.,  446, 
the  agent  makes  an  express  promise,  in  his  own 
name,  and  not  in  the  name  or  on  behalf  of  his 
principal,  the  agent  ought  to  be  held  person- 
ally responsible.  So,  also,  in  the  case  of  Brown 
v.  Austin,  1  Mass.,  208,  it  was  held  that  an 
agent,  by  an  express  promise  to  pay,  rendered 
himself  personally  responsible. 

The  proof  in  this  case  is  very  positive  that 
the  'defendant's  engagement  was  precise  and 
express,  to  pay  the  plaintiff  $3  per  week  for 
keeping  the  paupers ;  and  there  can  be  no 
reasonable  doubt  that  the  plaintiff  was  induced 
to  take  and  provide  for  the  paupers,  relying 
on  the  defendant's  personal  responsibility. 

WOOD  WORTH,  J.,  was  of  the  same  opinion. 
Judgment  for  tlie  defendant. 

Cited  in-4  Cow.,  263:  5  Cow.,  312:  6  Cow.,  280;  8 
Cow.,  667 ;  3  Wend.,  198 ;  12  Wend.,  180 :  46  N.  Y.,  75 ; 
13  Barb.,  601 ;  22  Barb.,  617  ;  66  Barb.,  71. 


MOSS  «.  MOORE. 

Act  Incorporating  Seneca  Turnpike  Co. — "Pleas- 
ure Carriage  "  within  Meaning  of  Statute — 
Toll. 

A  one  horse  wagon  with  a  spring  seat  and  paneled 
sides,  used  only  for  the  carriage  of  persons,  is  "  a 
pleasure  carriage,"  within  the  meaning  of  the  llth 
section  of  the  Act  Establishing  the  Seneca  Turnpike 
Koad  Co.  (K.  &  R.  ed.  L.,  412,  423,  sess.  23,  ch.  78),  and 
is  liable  to  pay  toll. 


ERROR,  on  certiorari  to  a  justice's  court. 


F 


Moore  brought  an  action  against  Moss,  for 
the  penalty  for  exacting  excessive  toll,  imposed 
by  the  Act  to  Establish  a  Turnpike  Road  Co., 
&c  ,  called  the  Seneca  Turnpike  Road  Co., 
passed  April  1st,  1800  (2  K.  &  R.  ed.  L.,  412, 
423,  sess.  23,  ch.  78,  sec.  11.)  The  llth  section 
of  the  Act,  in  fixing  the  rates  of  toll,  says  that 
"every  wagon  with  two  horses"  shall  pay 
twelve  and  a  half  cents  ;  every  "one  horse 
cart"  six  cents  ;  "  every  chair  or  pleasure 
carriage  with  one  horse,"  twelve  and  a  half 
cents.  The  plaintiff,  with  another  person,  was 
passing  on  the  road  in  a  one  horse  wagon, 
made  with  a  spring  seat  and  paneled  sides, 
129*]  *and  which  was  not  used  for  farming 
purposes,  or  for  carrying  goods.  The  Act 
makes  no  mention  of  a  one  horse  wagon. 
There  was  a  verdict  for  the  plaintiff  below, 
for  the  penalty  of  $5,  on  which  the  justice 
gave  judgment,  with  costs. 

Per  Curiam.  We  are  clearly  of  opinion  that 
the  judgment  in  this  case  was  wrong.  The  one 
horse  wagon  in  which  the  plaintiff  was  riding 
was  a  "pleasure carriage,"  within  the  meaning 
of  the  Act.  If  it  was  not,  it  was  not  liable  to 
pay  any  toll  ;  for  it  was  not  a  "one  horse 
cart."  The  judgment  must  be  reversed. 

Judgment  reversed. 

Overruled— 19  Johns.,  442. 
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Practice — Verdict  in  Justice  Court — Against 
Evidence — Not  Reversed,  when  Damages  Recov- 
erable Nominal. 

In  an  action  of  trespass  in  a  justice's  court,  where 
there  is  a  verdict  and  judgment  for  the  defendant, 
the  court  will  not  reverse  the  judgment,  because 
the  verdict  is.against  evidence,  if  it  appears  that  the 
injury  was  trivial,  and  the  plaintiff  entitled  to  nom- 
inal damages  only,  and  the  suit  is  merely  for  costs 
and  vexation. 

Citation— 2  Burr..  664. 

N  ERROR,  on  certiorari  to  a  justice's  court. 
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Cady  brought  an  action  of  trespass  against 
Fairchild  and  his  wife,  who  pleaded  "not 
guilty."  The  plaintiff  and  defendants  lived 
under  the  same  roof,  occupying  distinct  parts 
of  the  house.  The  plaintiff,  who  had  a  lease 
for  one  year,  removed  with  his  family,  and  the 
principal  part  of  his  furniture,  before  the  expi- 
ration of  the  year,  leaving  a  few  old  articles, 
of  little  value,  in  the  apartment  he  had  occu- 
pied. The  defendants  put  the  articles  so  left 
by  the  plaintiff  out  of  the  house,  where  they 
remained  for  several  days,  and  were  then  put 
back  "again  by  the  defendants,  without  receiv- 
ing any  material  injury.  There  was  a  trial  by 
jury,  and  a  verdict  for  the  defendants,  on 
which  the  justice  gave  judgment. 

Per  Curiam.  This  is  strictly  a  verdict  con- 
trary to  evidence  ;  but  as  no  more  than  nom- 
inal damages  ought  to  have  been  given,  no 
material  injustice  has  been  done ;  and  we 
ought  to  apply  the  rule  which  has  been  settled 
in  regard  *to  new  trials.  In  Burton  v.[*13O 
Thompson,  2  Burr.,  664,  Lord  Mansfield  said, 
"it  does  not  foliow,  by  necessary  conse- 
quence, that  there  must  be  a  new  trial  granted 
in  all  cases  whatsoever,  where  the  verdict  is 
contrary  to  evidence  ;  "  as  "  where  there  is  no 
real  damage,  and  where  the  injury  is  so  trivial 
as  to  not  deserve  above  half  a  crown  compen- 
sation ;  "  and  a  new  trial  was  denied  in  that 
case,  though  it  was  admitted  that  the  verdict 
was  directly  contrary  to  evidence. 

Though  there  is  ground  for  a  distinction 
between  granting  a  new  trial,  and  reversing  a 
judgment,  on  return  to  a  certiorari;  yet, 
where  the  object  of  the  plaintiff  in  error  is 
merely  costs,  and  to  vex  the  defendant,  we  are 
justified  in  refusing  to  reverse  the  judgment. 
The  judgment  must,  therefore,  be  affirmed. 

Judgment  affirmed. 

Cited  in— 32  N.  Y.,  352 ;  23  Barb.,  555 ;  42  Barb.,  230 ; 
38  How.  Pr.,  322. 


STRONG  v.  BEARDSLEE.    . 

Practice — Construction  of  Act  to  Extend  Juris- 
diction— Justices — Number  of  Jurors. 

Under  the  "Act  to  Extend  the  Jurisdiction  of 
Justices  of  the  Peace  (sess.  41,  ch.  94),  passed  April 
10,  1818,  where  the  demand  exceeds  $25,  either  party 
has  a  right  to  demand  that  the  jury  should  consist 
of  twelve :  but  he  must  make  his  demand,  for  that 
purpose,  before  the  venire  issues,  in  order  that 
twenty  may  be  summoned ;  if  he  waits  until  a  venire 
is  returned  with  twelve,  six  of  which  are  sworn,  he 
is  too  late,  and  must  be  concluded. 

Citation— Act,  Sess.  41,  ch.  94. 
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RICKEY  v.  BOWNE. 
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TN  ERROR,  on  certiorari  to  a  justice's  court. 

Beardslee  sued  Strong  for  beating  and 
wounding  his  dog,  and  claimed  $50  damages. 
8.  pleaded  not  guilty,  and  the  plaintiff  de- 
manded a  trial  by  jury.  The  cause  was  then 
adjourned,  and  at  the  adjourned  day,  the  par- 
tie's  appeared,  when  the  venire  was  returned 
with  a  panel  of  twelve  jurors,  from  which  the 
justice  drew  six,  who  were  sworn  ;  the  de- 
fendant insisted  that  the  cause  ought  to  be 
13  l*]tried  before  *twelve  jurors,  as  the  dam- 
ages claimed  were  above  $25 ;  the  justice 
overruled  the  objection,  and  there  was  a  ver- 
dict and  judgment  for  the  plaintiff  for  $17 
and  costs. 

Per  Curiam.  According  to  the  true  con- 
struction of  the  22d  section  of  the  "  Act  to 
Extend  the  Jurisdiction  of  Justices  of  the 
Peace  "  (sess.  41,  ch.  94),  passed  April  10,  1818, 
where  the  sum  demanded  exceeds  $25,  either 
party  has  a  right  to  insist  that  the  jury  shall 
consist  of  twelve,  instead  of  six  jurors  ;  but 
the  party  must  make  his  demand  of  the  jus- 
tice, that  the  jury  should  consist  of  twelve, 
before  the  venire  is  issued,  so  that  twenty  may 
be  summoned.  Here  the  venire  was  for  twelve 
jurors,  and  there  was  no  demand  or  claim  to 
have  more  summoned,  until  six  were  drawn 
and  sworn.  The  defendant  was  then  too  late. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 
Cited  in— 2  Cow.,  431. 


RICKEY  v.  BOWNE. 

Practice — Jurisdiction  of  Justices — Does  Not  Ex- 
tend to  Action  of  Account — Partnership  Ac- 
counts— Venire — Costs  of. 

Though  partnership  accounts  may  be  adjusted  and 
closed  in  an  action  of  account  at  law,  yet  the  courts 
of  justices  of  the  peace  have  no  jurisdiction  of  an 
action  of  account ;  and  any  other  action  by  one 
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partner  against  his  co-partner,  there  being  no  ac- 
count stated  or  balance  admitted  between  them,  is 
not  sustainable  at  law. 

Where  a  jury  is  demanded,  and  a  venire  issued  at 
the  instance  of  one  of  the  parties,  the  costs  of  the 
venire  abide  the  event  of  the  trial  before  the  justice. 

IN  ERROR,  on  certiorari  to  a  justice's  court. 
B.  brought  an  action  of  trespass  on  the  case 
against  R.,  who  pleaded  the  general  issue,  with 
notice  of  a  set-off.  The  plaintiff  and  defend- 
ant, with  one  George  Weeks,  made  a  joint 
contract,  as  carpenters,  to  build  a  barn  for  A., 
for  which  they  were  to  receive  $150.  They 
worked  together,  furnished  materials  and  pro- 
visions, and  paid  money  to  laborers,  upon  the 
job,  in  unequal  proportions,  and  the  accounts 
between  them  were  unsettled.  The  object  of 
the  suit  was  to  recover  a  balance  claimed  to  be 
due  to  the  plaintiff,  from  the  defendant,  on 
account  of  that  joint  contract  or  partnership. 

*There  was  a  verdict  and  judgment  [*132 
in  the  court  below  for  the  plaintiff  for  $18.48, 
with  costs. 

On  the  return  to  the  cerliorari,  the  excep- 
tions taken  were  :  1.  That  a  suit  at  law  will 
not  lie  for  the  balance,  it  being  a  partnership 
transaction.  2.  That  the  judgment  for  costs 
included  the  venire  which  issued  upon  the 
request  of  the  plaintiff  below. 

Per  Curiam.  Partnership  accounts  may  be 
adjusted  and  closed,  either  by  a  suit  in  equity, 
or  by  an  action  of  account  at  law.  -The  Acts 
constituting  the  courts  of  justices  of  the  peace 
give  jurisdiction  only  in  actions  of  "  debt, 
detinue,  covenant,  trespass  and  trespass  on  the 
case."  The  action  of  account  is  not  comprised 
in  this  enumeration  ;  and  the  peculiar  mode  of 
trial  by  auditors  is  not  provided  for  in  those 
Acts.  The  justice,  therefore,  had  no  jurisdic- 
tion. 

As  to  the  second  objection,  we  think  it  not 
founded.  The  costs  of  a  venire  must  always 
abide  the  event. 

Judgment  reversed. 
Cited  in-10  Barb.,  451. 
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CASES  ARGUED  AND  DETERMINED 
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AUGUST  TERM,  1820,  IN  THE  FORTY-FIFTH  YEAR  OF  OUR  INDEPENDENCE. 


BREWSTER  v.  VAN  NESS. 

Sheriff — Liable  to  Attachment,  for  Failure  to  Pay 
Over  Money  Levied  on  Execution. 

A  sheriff  is  bound  to  pay  over  to  the  plaintiff' 
without  any  demand  or  request  for  that  purpose' 
money  levied  on  execution,  or  he  will  be  liable  to 
an  attachment.  It  is  not  sufficient  to  return  that  he 
has  the  money  in  his  hands,  subject  to  the  plaint- 
iff's order. 

MR.  R.  SEDGWICK  moved  for  an  attach- 
ment against  the  defendant,  late  sheriff  of 
Saratoga,  for  not  paying  over  to  the  plaintiff 
money  levied  and  received  by  him  on  a  test.fi.fa. 
It  appeared  that  the  sheriff  had  made  a  return  to 
the  execution,  that  on  Oct.  25,  1819,  he  levied 
$146.48,  with  interest  from  Nov.  20,  1818,  and 
had  the  money  in  his  hands,  subject  to  the 
plaintiff's  order  ;  and  that  the  money  had  net 
been  paid  over  to  the  plaintiff.  The  counsel 
for  the  defendant  objected  that  the  plaintiff 
ought  to  have  applied  to  the  sheriff  for  the 
money  before  he  moved  for  an  attachment ; 
that  the  return  made  by  the  sheriff  was  a  suffi- 
cient compliance  with  the  exigency  of  the 
writ. 

Per  Curiam.  The  sheriff  was  bound  either 
to  pay  over  the  money  to  the  plaintiff,  without 
any  previous  demand  upon  him  for  that  pur- 
pose, or  to  have  paid  it  into  court. 
134*1  *The  plaintiff  may  take  a  rule  that 
the  defendant  forthwith  pay  over  to  the  plaint- 
iff the  amount  levied  on  the  execution,  to- 
gether with  the  costs  of  this  application,  or 
that  an  attachment  issue  against  him. 

Rule  accordingly. 

Cited  in— 1  Wend.,  539 ;  8  N.  Y.,  63 :  59  N.  Y.,  226 : 
2  T.  &  C.,  300 ;  Abb.  Adm.,  514 ;  37  Mich.,  284. 


FAULKNER  v.  M'CLURE  ET  AI,. 

Practices-Appearance  of  Idiot  of  Full  Age,  by 

A  ttorney. 

A  defendant  ivm  compos  mentis,  but  of  full  a?e,  and 
not  an  idiot  from  nativity,  may  appear  by  attorney; 
and  the  court,  on  motion,  will  appoint  an  attorney 
for  him. 
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MR.  P.  RUGGLES,  for  the  plaintiff,  moved 
that  Stephen  Jackson  and  Wheeler  Case, 
attorneys  of  this  court,  be  appointed  attorneys 
to  plead  and  defend  in  this  cause,  in  behalf  of 
William  M'Clure  and  Nancy  M'Clure,  two  of  the 
defendants,  who  were  non  compos  mentis,  but 
not  idiots  from  nativity,  and  were  of  full  age. 
He  read  an  affidavit,  stating  that  Jackson  and 
Case  had  given  notice  of  retainer  for  one  of 
the  defendants,  and  that  they  were  willing  to 
appear  for  the  said  William  and  Nancy.  He 
stated  that  he  did  not  know  of  any  adjudged 
case,  which  determined  the  rule  of  practice  in 
such  a  case,  except  what  is  said  by  Lord 
Coke,  in  Beverly's  case.  4  Co.,  124  b,  that  "  an 
idiot,  in  an  action  brought  against  him, 
shall  appear  *  in  proper  person,  and  he 
who  pleads  best  for  him  shall  be  ad- 
mitted, as  appears  in  33  Hen.  VI.,  18  b. 
Otherwise,  it  is  of  him  who  becomes  non 
compos  mentis,ior  he  shall  appear  by  guardian, 
if  he  is  within"  age;  and  by  attorney,  if  he  is  of 
full  age." 

Per  Curiam.  This  court  has  no  settled  rule 
of  practice  in  a  case  like  the  present ;  but  we 
see  no  objection  to  granting  a  rule  that  the 
attorneys  who  have  been  named,  appear  and 
defend  for  the  defendants,  stated  in  the  affi- 
davit to  be  of  unsound  mind  and  of  full  age. 

Rule  granted. 

Cited  in— 19  Wend.,  650;  2  Barb.,  155;  13  Barb., 
429 ;  9  Abb.  N.  S.,  14 ;  31  N.  J.  L.,  243 ;  39  N.  J.  L..  213. 


*KEYS  v  BEARDSLEY.      [*135 

Practice  —  Countermanding  Notice  of  Trial — 
Plaintiff  must  Pay  Defendant  Costs  Incurred. 

If  a  plaintiff,  after  priving  notice  of  trial,  coun- 
termands it,  he  must  pay  to  the  defendant  the  costs 
incurred  by  him  between  the  time  of  receiving1  the 
notice  and  the  countermand. 

MR.  LOUCKS,  for  the  defendant,  moved  for 
judgment  .as  in  case  of  nonsuit,  for  not 
proceeding  to  trial,  &c.     It  appeared  that  the 
plaintiff,  after  giving  aotice  of  trial  at  the  last 
Circuit,  countermanded  the  notice. 
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JACKSON  v.  WOODWORTH. 
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Mr.  Talcot,  for  the  plaintiff,  offered  to  stipu- 
late ;  and  the  question  was,  whether  the  de- 
fendant was  not  entitled  to  costs,  for  prepar- 
ing for  trial,  after  the  notice  and  before  the 
countermand.  He  cited  Jackson  v.  Mann,  1 
Cai.,  123. 

Per  Curiam.  The  plaintiff  may  stipulate  ; 
but  he  must  pay  to  the  defendant  his  costs,  if 
any  have  arisen  between  the  time  of  receiving 
the  notice  of  trial  and  the  countermand. 


JACKSON,  ex  dern.  WADSWORTH, 

v. 
WOODWORTH. 

Practice — Rule  for  Commission  to  Examine  Wit- 
nesses—  When  Obtainable — Does  not  Stay  Pro- 
ceedings unless  Court  Specially  Direct. 

Where  a  rule  for  a  commission  to  examine  wit- 
nesses is  obtained  after  the  expiration  of  four  days 
in  term,  after  issue  joined  in  the  cause,  it  does  not 
stay  proceedings,  unless  the  court  specially  direct 
that  it  is  to  have  that  effect ;  and  if  the  commission 
Is  obtained  within  the  four  days,  it  will  stay  the 
proceedings  of  course,  though  nothing  is  said  in  the 
rule,  as  to  its  effect. 

It  is,  therefore,  unnecessary  to  state  in  the  rule, 
whether  it  is  to  operate  as  a  stay  of  proceedings  or 
not ;  unless  by  the  special  direction  of  the  court,  on 
application  for  that  purpose. 

MR.  FOOT,  for  the  plaintiff,  moved,  in  this, 
and  several  other  suits  by  the  same 
plaintiff,  against  different  defendants,  that 
the  defendants  pay  to  the  plaintiff  the  costs 
of  noticing  and  preparing  the  causes  for 
trial  at  the  last  Seneca  Circuit.  A  rule  for  a 
commission  to  take  the  examination  of  wit- 
nesses residing  in  Hartford,  in  the  State  of  Ct., 
was  obtained  by  the  defendant  on  May  13 
last,  and  the  interrogatories  settled  on  June 
2,  and  with  the  commission,  were  forwarded 
the  next  day.  There  was  an  affidavit  of 
merits,  and  of  the  materality'  of  the  evidence 
intended  to  be  obtained  under  the  commission. 
On  June  12,  1820,  the  defendant's  attorneys 
136*]  informed  the  plaintiff's  attorney  *that 
it  would  not  be  possible  to  have  the  com- 
mission executed  in  time  for  the  Circuit,  and 
that  they  should  rely  on  the  issuing  of  the 
commission,  as  a  stay  of  proceedings,  &c.  It 
appeared  that  the  suit  was  commenced  after 
January  Term,  1819,  and  that  issues  were 
joined  in  these  causes,  on  June  14,  1819,  and 
that  they  were  noticed  for  trial  at  the  last  Sen- 
eca Circuit,  held  before  Mr.  Justice  Van  Ness, 
in  June  last,  when  the  trial  was  put  off  on  mo- 
tion of  the  defendant's  counsel,  the  question 
as  to  the  payment  of  the  plaintiff's  costs  being 
reserved  by  the  judge.  Nothing  was  said  in 
the  rule  entered  for  the  commission  about  its 
operating  or  not  as  a  stay  of  proceedings. 

Per  Curiam.  If  a  commission  is  obtained 
within  the  time  required  by  the  rules  of  the 
court,  that  is,  four  days  in  term  next  after 
issue  joined  in  the  cause,  it  will  stay  proceed- 
ings, of  course,  without  anything  being  said 
to  that  effect  in  the  rule.  If  the  rule  is  obtained 
after  the  four  days,  it  does  not  stay  proceed- 
ings, unless  so  directed  by  the  court  on  appli- 
cation for  that  purpose.  Though  it  may  be 
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the  practice  of  the  bar  to  insert  in  the  rule, 
when  obtained  after  the  four  days,  that  it  is 
not  to  operate  as  a  stay  of  proceedings,  such 
a  precaution  is  unnecessary,  as  under  the  rules 
of  the  court,  it  could  not  have  that  effect.  It 
the  present  case,  the  commission  was  moved 
for  long  after  the  expiration  of  the  four  days, 
and  the  defendants  must  pay  the  costs  of  put- 
ting off  the  cause  at  the  last  Circuit. 

Motion  granted. 
Cited  in— T^Wend.,  520. 


*BANK  OF  AUBURN 
AIKIN  AND  WEED. 


[*137 


Pleading  and  Practice — Plea  of  Nul  Tiel  Cor- 
poration— Plaintiff  must  Reply  Specially — 
Defendant  may  Demur  without  Striking  out 
Similiter. 

Where  the  plaintiff  adds  the  similiter  to  his  repli- 
cation, the  defendant  may  demur  without  actually 
striking  out  the  similiter,  the  demurrer  being  a  suf- 
ficient notice  for  that  purpose. 

Nid  tiel  corporation  is  a  good  plea  in  bar,  where 
the  plaintiffs  sue  by  a  particular  name :  and  the 
plaintiffs  must  reply  specially,  showing  how  they 
were  made  a  corporation,  where  the  Act  incorpo- 
rating them  required  certain  things  to  be  done  be- 
fore they  could  become  a  corporation. 

Citation— Col.  Cas.,  46. 

THIS  was  an  action  of  assumpsit  on  a  promis- 
sory note.  The  defendants  pleaded  two 
pleas  :  1.  Non  assumpsit.  2.  That  the  plaint- 
iffs are  not  a  body  politic  and  corporate,  &c. 
On  June  12,  1819,  there  was  a  replication  to 
the  second  plea,  that  the  plaintiffs  are  a  body 
politic  and  corporate,  and  have  a  right  to  sue, 
&c.,  and  this  the  plaintiffs  pray  may  be 
inquired  of  by  the  country,  &c.,  to  which  was 
added  a  similiter  ;  and  the  said  defendants  do 
the  like,  &c.  On  June  26,  being  the  first  day 
of  the  Circuit,  the  defendants'  attorney  deliv- 
ered to  the  plaintiffs'  attorney  a  demurrer  to 
the  replication  ;  but  without  having  struck  out 
the  similiter,  or  giving  notice  of  striking  it  out. 
On  July  1,  being  the  last  day  of  the  Circuit, 
the  plaintiffs,  who  had  noticed  the  cause  for 
trial  at  the  Circuit,  on  the  issues  so  joined, 
took  an  inquest  by  default.  It  appeared  that 
the  demurrer  was  filed  in  the  clerk's  office  on 
July  12. 

Mr.  Oakley,  Att'y-Gen.,  for  the  defendants, 
now  moved  to  set  aside  the  inquest  for  irregu- 
larity. If  the  plaintiff  has  added  the  similiter 
to  his  replication,  the  defendant  may  strike  it 
out  and  demur.  (Tidd.  Pr.,  678).  In  Board- 
man  v.  Brunson,  Col.  Cas.,  46,  this  court  said 
that  where  the  demurrer  was  filed  within  the 
twenty  days,  according  to  the  9th  rule  of  April 
Term,  1796,  it  was  not  necessary  to  strike  out 
the  similiter  from  the  plaintiffs'  replication. 

Nul  tiel  corporation  is  a  good  plea  in  bar 
(Bro.  Abr.,  tit.  Corp.,  44,  tit  Misnomer,  73  :  22 
Edw.  IV.,  34;  1  Saund.,  340  b;  Vin.  Abr., 
tit.  Corp.,  pp.  308,  316;  1  Kyd  on  Corp.,  284) ; 
and  the  plaintiffs  must  reply  to  such  a  plea, 
specially  setting  forth  how  thev  are  a  corpora- 
tion. (1  Kyd.  on  Corp.,  284 ;  Gilb.  Cas..  253; 
Cambridge  University  v.  Crofts,  44,  Assize,  9  ; 
Bro.  Abr.,  tit.  Corp.,  44.) 
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13«*]  *Mr.  Cody,  contra.  In  Shultys  v. 
Owens,  14  Johns.,  345,  the  court  said  that  the 
plaintiff  was  not  bound  to  wait  twenty  days 
after  the  replication  tendering  an  issue,  to  which 
the  similiter  was  added,  before  noticing  the  cause 
for  trial,  to  see  if  the  defendant  would  demur 
or  not ;  and  that  the  practice  of  striking  out 
the  tsimttiter  and  demurring,  &c.,  was  a  fraud 
upon  the  rule  of  April  Term,  1796,  which  was 
intended  merely  to  allow  the  party  time  to  put 
in  a  demurrer  bona  fide.  The  demurrer  in  this 
case  was  not  filed  until  after  the  Nisi  Prius 
record  was  made  up  and  sealed. 

Per  Curium.  No  doubt  the  plea  was  put  in 
for  delay  ;  but  we  cannot  say  that  the  defend- 
ant had  no  right  to  plead  such  a  plea.  But 
the  replication  was  bad.  The  plaintiffs  ought 
to  have  replied  specially,  and  shown  how  they 
were  a  corporation  :  for  the  Act  by  which  they 
are  incorporated  requires  certain  things  to  be 
done  before  they  can  be  a  corporation.  It  is 
not  necessary,  actually,  to  strike  out  the  sim- 
iliier  ;  the  demurrer  is  a  sufficient  notice  for 
that  purpose.  (Col.  Cas.,  46.)  The  motion  of 
the  defendants  must  be  granted,  with  costs ; 
but  the  plaintiffs  have  leave  to  amend  their 
replication. 

Motion  granted. 

Overruled— 19  Johns.,  300. 

Cited  in-15  Wend.,  127  ;  23  Wend..  206. 


WATKINS  t.  fiAIGHT. 

Act  of  April  5,  1817,  Relative  to  Writs  of  Error, 
not  Retrospective. 

The  Act  Relative  to  Writs  of  Error  on  Judgments 
of  Courts  of  Common  Pleas,  passed  April  5th,  1817 
(sess.  40,  ch.  179),  is  not  restrospective,  but  prospect- 
ive merely. 

Citation— 7  Johns.,  493, 500. 

IN  ERROR  to  the  Court  of  C.  P.  of  Steuben 
County.  On  June  20,  1815,  a  rule  for 
judgment  was  entered  in  the  court  below;  and 
on  June  28  the  judgment  record  was  signed, 
filed  and  docketed."  The  writ  of  error  was 
tested  May  1, 1820.  directed  to  the  court  below, 
and  returnable  to  this  court  on  the  first  Mon- 
day of  the  present  Term.  The  writ  and  re- 
turn were  filed  in  the  office  of  the  clerk  of  this 
court  on  June  26,  1820. 

1J59*]  *Mr.  Collier,  for  the  defendant  in 
error,  now  moved  to  quash  the  writ  of  error, 
on  the  ground  of  the  Statute  of  Limitations, 
passed  "April  5,  1817  (sess.  40,  ch.  179),  which 
declares  "that  all  writs  of  error  upon  judg- 
ment, in  any  Court  of  Common  Pleas  or 
Mayor's  Court,  shall  be  brought  within  five 
years  after  rendering  such  judgments,  and  not 
after."  Here  the  rule  for  judgment  was  en- 
tered June  20,  1815,  and  the  writ  of  error  was 
filed  June  26,  1820,  so  that  the  five  years  had 
elapsed  after  rendering  the  judgment.  Though 
the  English  courts  will  not,  on  motion,  quash 
a  writ  of  error,  it  is  because  the  Statute  of  10 
and  11  Wm.  III.,  ch.  14,  contains  exceptions 
of  infants  and  others.  (Tidd.  Pr.,  1064, 1065.) 
But  our  Statute  contains  no  exception  what- 
ever ;  and  this  court  will  not  look  beyond  our 
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own  Statute.  (3  Johns.,  253.)  The  Statute 
begins  to  run  from  the  time  of  rendering  the 
judgment,  and  not  from  the  time  the  judgment 
roll  is  signed  and  filed.  (Arnold  v.  Sa-ndfordt 
14,  Johns..  417,  424. 

Mr.  M'Kown,  contra.  The  writ  of  error  was 
tested  May  13,  1820,  and  filed  June  26,  and  the 
judgment  was  docketed  June  28,  1815,  so  that 
five  years  had  not  elapsed.  But  if  the  period 
of  limitation  had  elapsed,  we  contend  that  .the 
Act  is  clearly  prospective,  and  not  retrospect- 
ive. It  was  passed  in  1817,  and  was  a  new 
enactment ;  for  the  former  Statute  of  Limita- 
tions was  silent  as  to  writs  of  error  to  Courts 
of  Common  Pleas.  Though  the  Act  itself 
contains  no  words  to  show  the  intent  of  the 
Legislature  in  this  respect,  yet  the  only  ration- 
al and  sound  construction  of  it  is  to  consider  it 
altogether  prospective,  and  as  intended  to  op- 
erate only  on  judgments  rendered  after  the 
passing  of  the  Act.  By  any  other  construc- 
tion it  would  be  manifestly  unjust  and  une- 
qual in  its  operation.  Besides,  on  the  prin- 
ciples recognized  by  this  court  in  the  case  of 
Dash  v~  Van  Kleeck,  7  Johns.,  477,  500,  the 
Statute  would  be  unconstitutional  and  void  as 
a  retrospective  or  ex  post  facto  law. 

Mr.  Collier,  in  reply,  said  that  the  Act  was 
intended  *o  quicken  suitors  and  quiet  judg- 
ments, and  as  it  contained  no  words  to  the 
*contrary,  it  must  be  construed  so  as  [*  1 4O 
to  have  effect  on  all  judgments  then  existing, 
as  well  as  on  those  to  be  rendered  afterwards. 

.  Per  Curiam.  The  case  of  Dash  v.  Van 
Kleeck  shows  that  it  would  be  unjust  and 
against  the  sound  principles  of  legislation,  to 
consider  the  Act  as  retrospective.  It  must  be 
deemed  prospective  merely ;  and  the  motion, 
therefore,  is  denied. 

Motion  denied. 

Cited  in-20  Hun,  392 ;  36  Barb.,  450 ;  49  Barb.,  181 ; 
48  Super.,  312. 


PETERS  v.  PARSONS. 

Act  Extending  the  Jurisdiction  of  Justices — Ap- 
peals—  To  what  Judgments  Act  Applies. 

The  Act  Enlarging  the  Jurisdiction  of  Justices  of 
the  Peace  (sess.  41.  ch.  94,  sec.' 17),  which  gives  the 
party  aggrieved,  where  the  judgment  is  above  $25, 
an  appeal  to  the  Court  of  Common  Pleas,  refers 
only  to  cases  in  which  a  judgment  is  given,  after 
trial  of  an  issue  in  fact,  and  not  to  a  case  of  a  judg- 
ment on  demurrer,  or  an  issue  at  law. 

Citation— Act,  April  10, 1818. 

IN  ERROR,  on  certiorari  to  a  justice's  court. 
It  appeared  that  the  plaintiff  below  had 
declared  on  a  promissory  note,  for  $26.73,  and 
the  defendant  below  pleaded  specially  in  bar 
of  the  action,  his  discharge  under  the  Insolvent 
Act  of  April,  1813,  from  all  his  debts,  and 
averring  that  both  plaintiff  and  defendant  were 
citizens  of  this  State.  To  this  plea  there  was 
a  general  demurrer  and  joinder  ;  and  after 
argument  of  the  demurrer,  the  justice  gave 
judgment  for  the  plaintiff  for  $29.53,  with 
costs. 

The  justice  had  made  a  return  to  the  certio- 
rari, and  the  assignment  of  errors  therein  had 
been  served  on  the  defendant  in  error,  who 
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obtained  an  order  to  stay  proceedings  until 
this  term.  A  motion  was  now  made  in  behalf 
of  the  defendant  in  error  to  quash  the  writ  of 
error,  on  the  ground  that  the  judgment  in  the 
cause  being  for  above  the  sum  of  $25,  the 
remedy  for  the  person  aggrieved,  by  the  late 
Act  to  Extend  the  Jurisdiction  of  Justices  of 
the  Peace  (sess.  41,  ch.  94,  sec.  17)  was  by 
appeal  to  the  Court  of  Common  Pleas  of  the 
county,  and  not  by  certiorari. 

For  the  plaintiff  in  error,  it  was  contended 
that  the  Act  in  regard  to  judgments  above  $25, 
referred  only  to  cases  in  which  an  issue  in 
fact  was  joined  in  the  suit  before  the  justice. 
All  the  provisions  of  the  Act  in  regard  to 
141*]  appeals,  *apply  to  issues  in  fact  only. 
In  this  case  there  was  a  demurrer,  or  an  issue 
at  law. 

Mr.  Sperry  for  the  defendant  in  error. 

Mr.  Stoitland  for  the  plaintiff  in  error. 

Per  Curiam.  The  Act  of  April  10,  1818, 
which  extends  the  jurisdiction  of  justices  of 
the  pea.ce  to  $50,  and  gives  the  party,  against 
whom  a  judgment  is  rendered  for  above  $25, 
an  appeal  to  the  Court  of  Common  Pleas, 
refers  only  to  judgments  rendered  on  a  ver- 
dict, or  without  a  jury  trial,  upon  an  issue  in 
fact  ;  not  to  cases  Where  the  justice  gives 
judgment  on  a  demurrer,  or  issue  at  law. 
This  is  evident  from  the  provisions  contained 
in  the  18th  and  19th  sections,  as  to  the  pro- 
ceedings on  the  appeal.  The  motion  must, 
therefore,  be  denied. 

Motion  denied. 
Not  followed— 5  Cow.,  19. 


KING  AND  MEAD  «.  MARY    PADDOCK. 

Husband  Absent  for  Twelve  Years —  Unheard  of 
— Presumed  Dead,  in  Action  Against  Wife  as 
feme  sole — Sale  of  Chattels — Failure  of  Ven- 
dor to  Deliver  Part  of  Articles  of  Kind  Agreed 
— Notice — In  Actionfor  Price,  Defendant  En- 
titled to  Deduction,  Without  Having  Returned 
Chattels. 

Where  a  married  man  sailed  in  a  vessel  from  N. 
Y.,  on  a  voyage  to  South  America,  and  neither  he 
nor  the  vessel  had  ever  been  heard  of  since,  this  was 
held  to  be  sufficient  evidence  of  his  death,  on  a  plea 
of  coverture,  in  an  action  brought  against  his  wife 
(as  a  feme  sole),  twelve  years  after  the  departure  of 
her  husband. 

The  plaintiff  sold  to  the  defendant  a  quantity  of 
Leghorn  hats  of  certain  qualities,  for  a  certain 
price,  and  engaged  to  deliver  extra  crowns  to  match 
those  delivered,  free  of  charge,  but  the  crowns  sent 
did  not  match,  whereby  the  defendant  sustained  a 
loss.  Held,  that  though  the  defendant  had  not  re- 
turned, or  offered  to  return  the  hats,  she  might,  in 
an  action  brought  against  her,  nevertheless,  insist 
on  a  deduction  of  the  price  originally  agreed  to  be 
paid,  in  proportion  to  the  diminished  value  of  the 
article. 

Citation— 13  Johns.,  303. 

\  SSUMPSIT  for  goods  sold  and  delivered, 
-HL     tried  before  Mr.  Justice  Van  Ness,  at  the 
N.  Y.  sittings,  in  June,  1819. 
The  declaration     contained    the     common 


NOTE.— Sale  of  chattels— Goods  not  of  kind  de- 
scribed by  vendor— Remedy  of  vendee.  The  above  case 
of  King  v.  Paddock  seerns  to  be  sustained  by  the 
New  York  cases.  See  Muller  v.  Eno,  14  N.  Y.,  597 ; 
Reab  v.  McAllister,  8  Wend.,  110.  Compare,  also, 
Sands  v.  Taylor,  5  Johns.,  395,  note. 
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counts  for  goods  sold  and  delivered,  and  the 
defendant  pleaded  non  assumpsit,  with  notice 
that  she  should  give  evidence  of  her  coverture. 

At  the  trial,  the  plaintiff  proved  that  he  sold 
and  delivered  *to  the  defendant,  in  [*142 
April,  1817,  fifty-eight  Leghorn  hats,  at  $27 
each,  amounting  to  $1,566.  The  defendant 
produced  the  bill  of  parcels,  dated  April  26, 
1817,  in  which  the  hats  were  numbered  from 
38  to  60,  and  at  the  foot  of  it  was  a  memo- 
randum that  the  sale  was  at  two,  three  and 
four  months'  credit,  and  the  extra  crowns  to 
be  delivered  as  soon  as  they  shall  arrive,  free 
from  any  charge. 

The  defendant  offered  to  prove  that  it  was 
part  of  the  contract  that  the  extra  crowns, 
which  were  to  be  delivered  according  to  the 
above  memorandum,  were  to  match  those  al- 
ready delivered  ;  that  is,  to  be  equal  or  supe- 
rior in  size  and  fineness  ;  that  in  Aug.,  1817, 
the  plaintiffs  sent  to  the  defendant  the  extra 
crowns,  which  would  not  match  a  higher  num- 
ber than  46,  which  is  a  low  number,  and  were 
of  different  qualities.  That  the  first  parcel 
was  received  by  the  defendant  on  Saturday  ; 
and  that,  relying  on  the  assurances  of  the 
plaintiffs  that  the  extra  crowns  would  soon  be 
received,  the  defendant,  on  Monday  follow- 
ing, cut  up  all  the  flats,  except  two,  and  the 
half  rims,  to  which  the  extra  crowns  would 
belong,  were  numbered  and  laid  aside.  That 
the  fine  hats,  without  the  extra  crowns  to 
match,  would  not  sell  for  half  their  value,  and 
that  the  fronts  alone  could  hardly  be  sold  for 
any  price.  That  the  hats  were  always  sold 
with  double  crowns,  so  that,  from  one  of  them 
two  hats  were  made.  That  the  defendant, 
though  she  made  the  first  payment  after  the 
extra  crowns  were  sent  to  her,  told  the  plaint- 
iffs she  would  pay  no  more  until  she  was  com- 
pensated, and  that  the  reason  why  she  did 
not  return  the  hats  was,  that  they  had  been 
cut  up,  in  expectation  of  receiving  the  extra 
crowns  to  match  them. 

This  evidence  was  overruled  by  the  judge. 
To  prove  the  coverture  of  the  defendant,  her 
mother  testified  that  she  married  Rouben  Pad- 
dock ;  that  she  last  saw  her  husband  about 
twelve  years  ago.  That  he  was  a  master  of  a 
vessel,  and  sailed  from  N.  Y.  at  the  time  of  The 
Miranda's  expedition,  on  a  trading  voyage  to 
South  America,  intending  to  return ;  but 
neither  the  defendant,  nor  any  other  person, 
to  the  knowledge  of  the  witness,  had  ever 
heard  of  him,  nor  *of  the  vessel  in  [*143 
which  he  sailed,  nor  of  any  of  the  crew,  since 
they  sailed  from  N.  Y. 

The  judge  left  the  fact  of  coverture  to  the 
jury,  but  charged  that  the  evidence  afforded  a 
presumption  of  the  death  of  the  defendant's 
husband,  which  was  not  to  be  resisted,  and 
that  they  ought  to  find  a  verdict  accordingly. 
The  jury  found  a  verdict  for  the  plaintiffs, 
for  the  balance  of  their  account,  with  interest. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  Anthon,,  for  the  defendant.  He  cited, 
1  Campb.,  190  ;  2  East,  312. 

Mr.  T.  A.  Emmet,  contra.  He  cited  7  East, 
479. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court  : 
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The  objection  made  at  the  trial,  that  the 
defendant  was  a  feme  covert,  was  totally  un 
supported  by  proof.  The  long  and  continued 
absence  of  Reuben  Paddock  from  the  U.  S. , 
without  any  account  of  him  for  twelve  years, 
under  the  circumstances  of  this  case,  furnished 
an  irresistible  presumption,  from  analogy  to 
the  Statute  of  Bigamy,  and  the  Statute  Con- 
cerning Leases  determiuable  upon  lives,  that 
he  was  dead.  In  the  present  case,  the  jury 
were  authorized  to  presume  his  death  in  a 
much  shorter  period.  The  facts  justified  them 
in  presuming  Paddock's  death,  by  the  found- 
ering or  wreck  of  the  vessel  in  which  he  left 
N.  Y.  The  presumption  does  not  rest  merely 
on  the  fact  of  his  not  being  heard  from,  but 
from  the  vessel  never  being  heard  of,  nor  any 
part  of  the  crew.  The  language  of  the  judge 
could  not  be  too  strong  in  regard  to  the  fact  of 
Paddock's  death,  and  there  was  nothing  for 
the  jury  to  deliberate  on. 

On  the  second  ground,  we  are  of  opinion 
(and  in  this  the  judge  who  tried  the  cause  con- 
curs) that  the  defense  set  up  ought  to  have 
been  gone  into,  with  a  view  to  the  reduction 
of  the  amount  claimed,  and  that  the  defend- 
ant was  not  driven  to  her  cross  action.  We 
know  of  no  case,  in  which  there  is  an  omis- 
sion to  return  the  article  agreed  to  be  sold, 
which  precludes  the  defendant  from  contest- 
144*]  ing  the  *price,  on  the  ground  that  it 
was  not  returned  to  the  vendor ;  excepting 
the  cases  of  conditional  sales,  where  the  thing 
about  to  be  sold  is  taken  on  trial,  with  liberty 
to  the  vendee  to  return  it,  if  he  dislike  it,  in  a 
limited  period.  We  are  also  of  the  opinion 
that  the  point  whether  the  defendant  could 
rescind  the  contract  of  sale,  does  not  arise. 
The  defense  proceeded,  on  the  ground  that  the 
defendant  was  liable  only  to  pay  what  the  hats 
were  worth,  considering  that  a  circumstance 
essential  to  their  value,  and  which  the  -plaint- 
iffs by  the  terms  of  the  contract  were  bound 
to  supply,  had  not  been  supplied.  The  sub- 
stance of  the  contract  of  sale  was  this :  the 
plaintiffs  sold  the  defendant  58  Leghorn  hats, 
of  particular  numbers,  denoting  their  fine- 
ness, together  with  an  equal  number  of  extra 
crowns  to  match  the  hats  delivered,  for  $t,- 
666.  A  parcel  of  the  goods  sold  were  deliv- 
ered, but  the  extra  crowns  were  not  delivered. 
The  extra  crowns  actually  delivered  did  not 
match  the  hats  sold,  and  of  this  immediate 
information  was  given  to  the  plaintiffs,  and 
all  redress  was  denied.  It  cannot  be  doubted 
that  the  defendant  sustained  a  loss,  from  the 
circumstance  that  the  extra  crowns  did  not 
match  the  hats  first  delivered  ;  and  so  far  we 
are  of  opinion  the  defendant  was  entitled  to  a 
deduction  proportioned  to  the  diminished  val- 
ue, from  the  price  originally  agreed  upon. 
Here  the  defense  did  not  operate  as  a  surprise 
on  the  plaintiffs.  They  well  knew  that  this 
very  point  was  intended  to  be  insisted  upon, 
and  therefore  no  notice  was  necessary.  (Beeck 
erv.  Vrooman,  13  Johns.,  302.) 

A  new  trial  must,  therefore,  be  granted, 
with  costs  to  abide  the  event  of  the  suit. 

New  trial  granted. 

Cited  in— 18  Johns.,  349  ;  8  Wend..  119 ;  23  Wend.. 
353;  2  Duer,  412;  3  E.  D.  S.,382;  1  Hilt., 555;  4  Bnvdf, 
120 ;  19  Wis..  33. 
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Gift — Delivery  Necessary — Promissory  Note — 
Natural  Love  and  Affection,  not  a  Sufficient 
Consideration. 

A  father,  from  affection  merely,  gave  to  his  son  a 
promissory  note  for  $1,000,  payable  to  him  or  order, 
iixty  days  after  date.  In  an  action  of  assumvsit, 
arought  by  the  son  against  the  executor  of  his  father, 
to  recover  the  amount  of  the  note,  it  was  held  that 
the  action  could  not  be  maintained  ;  for  it  was  not 
a  donatio  causa  mortis,  nor  a  valid  gift  of  so  much 
money,  but  a  mere  promise  to  give :  and  blood  or 
Miit  iiviil  affection  is  not  a  sufficient  consideration  to 
support  a  simple  executory  contract. 

Citations- 17  Johns.,  301 ;  7  Johns.,  26 ;  2  Johns.,  52; 
10  Johns.,  293. 

THIS  was  an  action  of  assumpsit  brought  to 
recover  the  amount  of  a  promissory  note, 
given  by  the  testator,  Alexander  Fink,  to  his 
on,  the  plaintiff.  The  note,  which  was  proved 
by  the  subscribing  witness,  was  as  follows  : 
'New  York,  30th  July,  1816.  Sixty  days  after 
date,  I  promise  to  pay  John  L.  Fink,  or  order, 
one  thousand  dollars,  value  received.  Alex- 
ander his  X  mark  Fink."  The  testator,  at  the 
time  he  gave  the  note  to  the  plaintiff,  declared 
that  he  gave  it  to  him  absolutely,  and  observed 
that  the  plaintiff  was  not  so  wealthy  as  his 
brother  ;  and  that  the  plaintiff  and  his  brother 
had  had  a  controversy  about  a  stall,  &c.,  which 
were  the  reasons  for  his  giving  the  note  to  the 
plaintiff.  There  was  no  actual  consideration 
for  the  note  :  and  the  witness  understood  it  to 
be  a  gift  from  the  testator  to  his  son. 

The  defendant  gave  in  evidence  the  will  of 
the  testator,  by  which  he  devised  all  his  per- 
sonal estate  to  his  sons,  including  the  plaint- 
iff, in  equal  proportions  ;  and  after  a  devise 
to  his  daughter  of  a  house  and  lot,  the  residue 
of  his  real  estate  was  given  to  his  executors  in 
trust,  to  sell  the  same,  and  divide  the  proceeds 
equally  among  his  children.  The  defendant 
also  gave  in  evidence  the  plaintiff's  answer  to 
a  bill  in  chancery,  for  a  discovery  filed  by  the 
executor,  in  which  he  stated  that  the  note  was 
freely  given  to  him  by  the  testator,  and  was 
founded  on  the  consideration  of  natural  love 
and  affection. 

The  cause  was  tried  at  the  N.  Y.  sittings, 
in  June,  1818.  when  a  verdict  was  found 
for  the  plaintiff,  for  $1,129.30,  subject  to  the 
opinion  of  the  court,  on  a  case  containing  the 
above  facts. 

Mr.  Van  Wyck,  for  the  plaintiff. 

1.  This  was  an  absolute  gift  from  the  testator 
to  the  plaintiff,  not  merely  of  a  written  paper, 
*but  of  the  value  in  money,  or  the  fruits  [*  1 46 
and  effects  of  the  note,  acknowledging  the 
value  received.  A  chose  in  action  is  the  sub 
ject  of  a  valid  gift.  (Atk.,  214.)  The  plaint- 
iff might  have  negotiated  the  note  for  the 
amount,  which  the  defendant  would  have 


NOTE. — Gift—  Delivery  of  necessary  —  Love  and 
affection  not  a  valid  consideration  for  a  promissory 
note. 

That  a  gift  is  not  valid  unless  possession,  actual  or 
constructive,  be  delivered  to  the  donee.see  Pearson 
v.  Pearson,  7  Johns..  26,  note ;  Curry  v.  Powers,  70 
N.  Y.,  212 ;  Martin  v.  Funk,  75  N.  Y.,  134  ;  Stevens  v. 
Stevens,  2  Itedf .,  251 :  Daubenspeck  v.  Biggs,  71  Ind., 
255 ;  22  Moak  Eng.,  437. 

The  gift  of  the  donor's  own  note  is  of  a  promise 
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been  obliged  to  pay.  The  plaintiff  had  a 
property  in  the  note,  and  might  have  brought 
trover  for  it.  (2  P.  Wms..  204  ;  1  P.  Wms., 
441  ;  2  Leo.,  Ill  ;  Cro.  Eliz.,  159  ;  2  Str., 
955;  2  Cai.,  246,  per  Livingston,  J.;  3  Cai., 
279 ;  Chit,  on  Bills,  90  ;  2  Ves.,  Jr.,  Ill,  120, 
122;  22  Vin.  Abr.,  193.  pi.  3.)  In  Grangiac 
v.  Arden,  10  Johns. ,  293,  where  a  father  gave 
to  his  daughter  a  lottery  ticket,  which  drew  a 
prize,  and  the  father  afterwards  said  he  had 
given  that  ticket  to  his  daughter,  and  the  prize 
money  was  hers,  it  was  held  sufficient  to  sup- 
port an  action  of  assumpsit  by  the  daughter, 
against  her  father,  for  the  amount  of  the  prize 
money  which  he  had  received. 

2.  Blood  or  natural  affection,  among  near 
relations,  is  a  good  consideration  ;  and  is  suffi- 
cient to  support  a  contract  against  all  persons, 
except  creditors  and  bona  fide  purchasers.  (2 
Bl.  Com.,  444;  Plowd.,  305.) 

Mr.  Slosson,  contra. 

1.  No  doubt,  the  note,  or  slip  of  paper  on 
which  the  testator's  promise  was  written,  was 
given  to  the  plaintiff;  and  to  that  extent  it  was 
a  gift.     But  the  object  intended  was  money, 
not  paper  ;  and  it  is  essential  to  a  valid  gift, 
that  the  identical  thing  intended  to  be  given, 
should  be  actually  delivered.     In  Gmngiac  v. 
Arden  the  lottery  ticket  was   the  means  of 
obtaining  the  prize  money  from  third  persons. 
So,  if  the  testator  had  delivered  to  the  plaintiff 
the  note  of  a  stranger,  it  would  have  been  a 
valid  gift,  for  it  was  transferring  the  power  to 
obtain  the  money.    But  here  was  a  gift  merely 
of  a  written  promise  to  pay  money  at  a  future 
day.     In  Noble  v.  Smith,  2  Johns. ,  52,  this  court 
held  that  an  actual  and  immediate  delivery  of 
the  thing  was  essential  to  a  valid  gift  ;  for  it 
is  not  consummate  and  perfect  until  a  delivery 
of  the  thing  promised  ;   and  until  then  the 
party  may  revoke  his  promise.    (7  Johns.,  26.) 

2.  In  Pearson,  v.  Pearson,  7  Johns.,  26,  and 
Schoonmaker  v.  Roosa,  17  Johns.,  301,  it  was 
147*]  decided,  that  *as  between  the  original 
parties  to  a  promissory  note,  the  consideration 
might  be  inquired  into,  and  if  there  is  no  con- 
sideration for  the  promise,  it  is  a  nudum  pac- 
tum,  and  cannot  be  enforced  at  law.-     Suppose 
the  plaintiff  had  sued  his  father,  in  his  life- 
time, on  this  note,  could  he  have  maintained 
the  action  on  the  consideration  of  natural  love 
and  affection  ?    Suppose  a  parol  promise  by  a 
father  to  his  son,  before  witnesses,  to  give  him 
a  sum  of  money,  can  assumpsit  be  supported 
on  such  a  promise  ?  (En>nn  v.  Hughes,  7  T.  R., 
350,  n.)    In   Tale  v.  Hitbert,  2  Ves.,  Jr.,  Ill, 
which  was  the  case  of  a  gift  of  a  check  on  a 
banker,  and  a  promissory  note  ;  the  question 
was,    whether  it  was  to  be    considered  as  a 


donatio  causa  mortis,  and  the  Chancellor,  who 
held  it  not  to  be  a  gift  of  that  description, 
doubted  whether  an  action  at  law  would  lie 
against  the  executor,  on  the  note,  for  want  of 
consideration  ;  and  if  not,  there  could  be  no 
relief  in  equity.  (Thorn  v.  Deas,  4  Johns.,  84.) 
Mr.  T.  A.  Emmet.  This  was  not  a  donatio 
causa  mortis,  though  intended  to  be  so  ;  and  if 
the  action  cannot  be  supported  on  the  note, 
the  testator's  intention  will  be  defeated.  By 
giving  a  note  payable  to  order,  he  meant  that 
his  son  should  have  full  power  to  convert  it 
into  money,  by  negotiating  it.  If  a  moral  ob- 
ligation will  support  an  express  promise,  why 
should  not  natural  love  and  affection  support 
such  a  promise  ?  Why  is  a  moral  obligation 
a  sufficient  consideration  to  support  an  express 
promise  ?  It  is  not  money  or  value.  It  is  be- 
cause it  is  just  and  right  that  such  a  promise 
should  be  supported.  Again  ;  a  consideration 
beneficial  to  one,  or  injurious  to  the  other,  is 
sufficient.  Blackstone  (2  Bl.  Com.,  444)  says 
the  satisfaction  arising  from  natural  affection 
is  equivalent  to  a  benefit.  The  distinction 
between  a  good  and  a'valuable  consideration 
has  grown  out  of  the  Statute  of  Uses  and  the 
Statute  of  Frauds.  Independent  of  those  stat- 
utes, there  is  no  ground  for  any  such  distinc- 
tion. A  good,  as  well  as  a  valuable  consider- 
ation, prevents  the  contract  from  becoming  a 
nudum  pactum,  which  is  a  contract  without 
any  •  consideration  whatever.  Plowden  says 
that  "  a  consideration  proceeding  from  nature, 
*is  a  sufficient  consideration  in  our  [*148 
law  ;"  and  a  contract  founded  upon  such  a 
consideration  cannot  be  a  nudum  pactum. 
Why  is  natural  affection  a  sufficient  considera- 
tion to  support  a  covenant  to  stand  seised  to 
uses?  It  is  because  that  before  the  Statute 
of  Uses,  it  would  have  been  sufficient  to  raise 
an  use.  If  blood  or  natural  affection  is  suffi- 
cient consideration  to  raise  an  use,  in  regard 
to  land,  because  it  is  not  a  donum  gratuitum, 
why  is  it  not  sufficient  to  support  a  promise 
to  pay  money  ? 

SPENCER,  Oh.  J.,  delivered  the  opinion  of 
the  court : 

The  question  in  this  case  is,  whether  there 
is  a  sufficient  consideration  for  the  note  on 
which  this  suit  is  founded.  It  appears  from 
the  declaration  of  the  testator  when  the  note 
was  given,  that  he  intended  it  as  an  absolute 
gift  to  his  son,  the  plaintiff  ;  alleging  that  the 
plaintiff  was  not  so  wealthy  as  his  brothers, 
that  he  had  met  with  losses,  and  that  he  and 
his  brothers  had  had  a  controversy  about  a 
stall.  Such  were  the  reasons  assigned  for  his 
giving  the  note  to  the  plaintiff. 


only  and  cannot  be  enforced  by  the  donee.  Pearson 
v.  Pearson,  7  Johns.,  26,  note ;  Craig  v.  Craig,  3  Barb. 
Ch.,  76, 115.  Compare  Reed  v.  Reed  52  N.  Y.,  651. 

The  taking-  of  a  note  by  a  husband,  payable  to 
himself  and  wife  from  a  third  person,  constitutes  a 
gift  to  the  wife,  if  the  note  remains  unpaid  at  the 
death  of  the  husband,  the  wife  surviving  him. 
Sanford  v.  Sanford,  58  N.  Y.,  69. 

Gift  of  a  check  on  a  savings  bank  payable  at  a 
future  day,  is  not  a  valid  gift,  as  between  the  payee 
and  the  legal  representatives  of  the  drawer.  Curry 
v.  Powers,  70  N.  Y.,  212. 

Where  A  deposited  money  in  a  savings  bank, 
declaring  at  the  time  that  she  wanted  the'  account 
to  be  in  trust  for  C,  and  received  a  pass  book  with 
the  account  entered  to  the  credit,  of  "  A  in  trust  for 
C."  Held,  after  A's  death,  a  valid  gift,  though  C 
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was  not  notified  and  A  drew  interest.  Martin  v. 
Funk,  75  N.  Y.,  134. 

Contra,  where  no  declaration  of  trust  was  made. 
Robinson  v.  Ring,  72  Me.,  140.  Compare,  also,  North- 
rop v.  Hale,  72  Me.,  275 ;  73  Me.,  71 ;  Gerry  v.  Howe, 
130  Mass.,  350 :  Gerrish  v.  New  Bedford  Inst.  for  Sav- 
ings, 128  Mass.,  159 :  Young  v.  Young,  80  N.  Y.,  422 ; 
Boone  v.  Bank,  84  N.  Y.,  83. 

As  to  gif  ts  causa  mortis,  see  Wright  v.  Wright,  1 
Cow.,  598,  note ;  Delmotte  v.  Taylor,  5  N.  Y.  SUIT.  (1 
Redf.).417;  Grymes  v.  Hone,  49  N.  Y.,  17;  22  Moak. 
687. 

That  love  and  affection  are  not  sufficient  consid- 
eration for  a  promissory  note,  see  Hill  v.  Buck- 
minster,  5  Pick.,  391 ;  Smith  v.  Kittridge,  21  Vt.,  238 ; 
Easton  v.  Prachett,  1  Cromp.  M.  &  R.,  798 ;  2  Cromp. 
M.  &  R.,  542 ;  Holliday  v,  Atkinson,  5  B.  &  C.,  501. 
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There  can  be  no  doubt  that  a  consideration 
is  necessary  to  uphold  the  promise,  and  that 
it  is  competent  for  the  defendant  to  show  that 
there  was  no  consideration.  (Schoonmaker  v. 
Room,  17  Johns.,  301.)  The  only  considera- 
tion pretended  is  that  of  natural  love  and  affec- 
tion from  a  father  to  a  child  ;  and  if  that  is 
a  sufficient  consideration,  the  plaintiff  is  enti- 
tled to  recover,  otherwise  not. 

It  is  conceded  that  the  gift,  in  this  case,  is 
not  a  donatio  mortis  causa,  and  cannot  be  sup- 
ported on  that  ground.  In'Pearson  v.  Pear- 
son, 7. Johns.,  26,  the  question  was,  whether 
the  gift  of  a  note  signed  by  the  defendant  to 
the  plaintiff  was  such  a  vested  gift,  though 
without  consideration,  as  to  be  valid  in  law  ; 
we  held  that  it  was  not,  and  that  a  parol  prom- 
sse  to  pay  money,  as  a  gift,  was  no  more  a 
ground  of  action  than  a  promise  to  deliver  a 
chattel  as  a  gift ;  and  we  referred  to  the  case 
of  Noble  v.  Smith,  2  Johns.,  52,  where  the 
question  underwent  a  full  discussion  and  con- 
sideration. The  case  of  Orangiac  v  Arden, 
10  Johns.,  293,  was  decided  011  the  principle 
149*]  that  the  *gift  of  the  ticket  had  been 
completed  by  delivery  of  possession,  and  is  in 
perfect  accordance  with  the  former  cases. 

It  has  been  strongly  insisted  that  the  note  in 
the  present  case,  although  intended  as  a  gift, 
can  be  enforced  on  the  consideration  of  blood. 
It  is,  undoubtedly,  a  fair  presumption  that  the 
testator's  inducement  to  give  the  note  sprang 
from  parental  regard.  The  consideration  of 
blood,  or  natural  love  and  affection,  is  suffi- 
cient in  a  deed  against  all  persons  but  credit- 
ors and  bona  fide  purchasers ;  and  yet  there  is 
no  case  where  a  personal  .action  has  been 
founded  on  an  executory  contract,  where  a 
consideration  was  necessary,  in  which  the  con- 
sideration of  blood,  or  natural  love  and  affec- 
tion, has  been  held  sufficient.  In  such  a  case 
the  consideration  must  be  a  valuable  one,  for 
the  benefit  of  the  promisor,  or  to  the  trouble, 
loss  or  prejudice  of  the  promisee.  The  note 
here  manifested  a  mere  intention  to  give  the 
$1,000.  It  was  executory,  and  the  promisor 
had  a  locus  pcenitentice.  It  was  an  engagement 
to  give,  and  not  a  gift.  None  of  the  cases 
cited  by  the  plaintiff's  counsel  maintain  the 
position,  that  because  a  parent,  from  love  and 
natural  affection,  engages  to  give  his  son 
money  or  a  chattel,  that  such  a  promise  can  be 
enforced  at  law. 

Judgment  for  defendant. 

Cited  in— 2  Den.,  312;  3  Barb.  Ch.,  117;  1  Edw., 
296,  300;  3  N.  Y.,  112;  2  Barb..  98;  9  Barb.,  492;  42 
How.  Pr.,  336;  3  Wood  &  M.,  524,  526 ;  45  Ind.,  420; 
74  Ind.,  274. 


THE  COLUMBIA  INS.  CO.  v.  BLACK. 

Marine  Insurance — Action  on  Premium  Note 
— Alleged  Insolvency  of  Underwriters  as  De- 
fense— Loss  on  Former  Valued  Policy  in  Favor 
of  Maker  of  Note  as  one  of  Several  Joint  Own- 
ers—  Valid  Set-off. 

One  of  three  joint  owners  of  a  vessel  effected  in- 
surance on  the  freight,  in  his  own  name,  for  ac- 
count of  the  owners,  by  a  valued  policy,  on  which 
there  was  a  total  loss,  and  notice  of  abandonment 
was  duly  given,  with  the  usual  proofs  of  interest 
and  loss ;  but  no  adjustment  made.  Held  that  he 

540 


inijrht  set  off  this  loss  in  an  action  brought  against 
him  by  the  insurers,  for  premiums  due  to  them  on 
other  policies  of  insurance. 
Citations—  2  Johns.,  150;  2  Maule  &  8.,  423. 


was  an  action  of  asmmpsit  on  a  prom- 
-L  issory  note,  against  the  defendant  as  in- 
dorser.  The  note  was  made  by  John  Graham 
&  Co.,  dated  Feb.  ll,1813,for  *$8,001.-[*15O 
23,  payable  to  the  defendant  or  order,  nine 
months  after  date,  and  indorsed  by  him  to  the 
plaintiffs.  The  defendant  pleaded  the  general 
issue,  and  gave  notice  of  a  set-off  of  several 
sums,  and  also,  of  the  further  sum  of  $11,428, 
for  a  total  loss  of  freight  of  the  schooner  Dick, 
insured  by  the  plaintiffs,  and  of  which  they 
had  notice,  proof,  &c.  The  cause  was  tried  at 
the  N.  Y.  sittings  in  1815.  .».  '. 

It  appeared  that  the  plaintiffs  underwrote  a 
policy  of  insurance,  dated  Feb.  11,  1813,in  the 
name  of  the  defendant,  for  the  owners  of  the 
schooner  Fanny,  on  freight,  valued  at  the  sum 
insured,  on  a  voyage  from  Charleston  to  Nantz, 
at  fifty  per  cent,  premium,  to  return  ten  per 
cent,  if  the  voyage  ended  without  loss.  The 
sum  subscribed  was  $20,000,  and  the  note  for 
the  premium,  with  the  charge  of  policy,  was 
$10,001.25.  The  risk  ended  safely,  and  with- 
out loss  ;  and  on  May  28,  1813,  an  ajustment 
of  the  return  premium  was  made,  and  the 
policy  canceled,  when  a  new  note  was  made 
and  indorsed  by  the  same  parties  forj$8,001.  25, 
being  the  balance  after  deducting  the  return 
premium  ;  the  note  was  dated  the  same  day  as 
the  original  premium  note,  made  payable  nine 
months  after  date,  and  became  due  Nov.  13, 
1813,  when  it  was  protested  for  non-payment. 

After  the  note  was  proved  and  read  in  evi- 
dence, the  defendant,  to  show  a  failure  of  con- 
sideration, arising  from  a  fraudulent  conceal- 
ment, by  the  plaintiffs,-  of  their  being  insolv- 
ent at  the  time  they  underwrote  the  policy  of 
insurance,  so  that,  had  a  loss  happened,  the 
.assured  would  not  have  been  able  to  recover 
the  amount,  introduced  a  number  of  witnesses, 
whose  testimony  it  is  unnecessary  to  state. 

The  defendant,  to  support  his  notice  of  set- 
off,  then  gave  in  evidence  a  policy  of  insur- 
ance, dated  Feb.  11,  1813,  underwritten  by  the 
plaintiffs,  on  the  freight  of  the  schooner  Dick, 
valued  at  $20,000,  for  the  defendant,  for  ac- 
count of  the  owners,  for  a  voyage  at  and  from 
N.  Y.  to  Bordeaux,  at  a  premium  of  thirty 
per  cent.,  to  return  two  and  a  half  per  cent. 
if  the  risk  ended  without  loss,  the  sum 
subscribed  by  the  plaintiffs  being  $11,428. 
*It  was  proved  that  the  Dick  sailed  on  [*151 
the  voyage  insured,  and  was  totally  lost  by 
British  capture.  The  defendant,  at  the  same 
time,  gave  his  note  for  the  premium,  being 
$3,429.65,  which  'remained  unpaid.  It  ap- 
peared thatthe  defendantand  William  Minugh 
and  John  Minugh  were  the  owners  of  the  Dick; 
and  it  was  admitted  that  the  defendant  had 
duly  abandoned  to  the  plaintiffs,  and  exhibited 
to  them  the  usual  proofs  of  interest  and  loss 
on  May  13,  1813. 

A  verdict  was  taken  for  the  plaintiff,  subject 
to  the  opinion  of  the  courtonacase  containing 
the  facts  above  stated. 

There  were  four  suits  brought  by  the  same 

plaintiffs,  on  two  notes  given  for  the  premiums 

on  two  policies  of  insurance.     Two  suits  on  the 

note  above  mentioned,  one  against  John  Gra- 
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ham  &  Co.,  as  makers,  and  Black  as  indorser: 
and  two  suits  on  the  other  note,  dated  Feb.  11, 
1813,  for  $3,784.49,  made  by  Black,  payable 
nine  months  after  date  to  John  Graham  &  Co., 
and  indorsed  by  them. 

The  case  was  argued  in  May  Term,  1819,  by 
Messrs.  T.  A.  Emmet,  and  8.  Jone*,  Jr.,  for  the 
plaintiffs,  and  Messrs.  Griffin  and  Slosson  for 
the  defendant. 

For  the  plaintiffs,  it  was  contended  that  the 
set  off  was  not  admissible,  and  that  they  were 
entitled.to  judgment  for  the  full  amount  of  the 
note,  with  interest.  But  if,  however,  the  set- 
off  should  be  allowed,  it  could  only  be  in  one 
of  the  suits  ;  for  having  been  once  applied, 
there  must  be  an  end  of  it. 

Unliquidated  damages  cannot  be  set  off. 
(Brown  v.  Ouming,  2  Cai.,  33;  Gordon  v.  Bowne, 
2. Johns.,  150;  Lyle  v.  Clown,  1  Cai.,  323.)  The 
demands  in  cases  of  set-off  must  be  certain  as 
well  as  mutual.  In  Gordon  v.  Bowne  the  court 
said  that  a  total  loss  on  an  open  policy  of  insur- 
ance could  not  be  set  off.  Though  the  freight 
was  valued  in  this  case,  it  can  make  no  differ- 
ence in  the  principle.  It  merely  ascertains  the 
amount  of  the  interest  of  the  insured ;  and 
leaves  all  the  other  questions  which  may  arise 
on  the  policy,  open  and  undetermined.  The 
152*]  *Statute  goes  only  to  cases  of  mutual 
debts (Oobon  v.  Welsh,  1  Esp.  N.  P.,  379,  380), 
such  as  an  action  of  indebtitatus  assumpsit  would 
lie  for.  The  subject  lost,  or  vessel,  belonged  to 
three  persons  ;  and  can  a  joint  demand  of  the 
three  owners  be  set  off  against  a  suit  on  the 
note  of  one  of  them?  A  joint  demand  cannot 
be  set  off  against  a  separate  one.  In  Murray 
v.  The  Columbian  Ins.  Co.,  11  Johns.,  302,  the 
court  decided  that  where  one  of  several  owners 
of  a  ship  insures  the  whole  of  her,  or  to  her 
full  value,  in  his  own  name,  in  case  of  a  loss, 
he  can  recover  only  his  aliquot  part  or  share ; 
and  he  must  prove  the  quantum  of  his  interest, 
or  he  cannot,  recover  anything.  Suppose  all 
the  owners  should  sue  on  the  policy,  could  the 
plaintiffs  set  off  a  note  given  by  one  of  them, 
for  half  the  amount?  The  present  is  an  at- 
tempt to  narrow  the  rule,  that  joint  demands 
cannot  be  set  off  against  a  separate  suit.  The 
set  off  must  be  mutual,  and  between  parties 
suing  in  their  own  rights.  But  the  set-off  here 
can  only  be  applied  in  one  of  the  suits  ;  and  if 
there  is  more  than  enough  to  meet  the  demand 
in  one  action,  the  court,  according  to  the 
Salute,  must  'give  judgment  for  the  balance  in 
favor  of  the  defendant.  The  set-off  cannot  be 
divided  and  applied  to  different  suits. 

For  the.  defendants,  it  was  contended  that  a 
claim  for  a  total  loss,  on  a  valued  policy,  is  as 
certain  as  a  promissory  note,  or  any  other  con- 
tract, as  to  which  the  party  would  be  always 
at  liberty  to  contest  the  right  of  recovery,  on 
the  ground  of  fraud,  &c.  The  amount  due  is 
as  easily  ascertained  in  the  one  case  as  in  the 
other  ;  id  cerium  est,  quod  certum  reddi  potest. 
It  is  true  that  the  total  loss  must  be  proved  ; 
so  must  the  defendant  prove  a  note  which  he 
offers  to  set  off.  The  court,  in  Gordon  v. 
Bowne,  refused  to  allow  the  set-off,  because 
the  claim  was  on  an  open  policy  ;  but  they 
thereby  impliedly  admit,  that  if  it  had  been  a 
valued  policy,  the  set-off  might  have  been 
allowed.  The  equity  and  justice  of  the  case 
is  most  strongly  in  f avor  of  the  right  of  set-off, 
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as  the  plaintiffs  are  notoriously,  if  not  confess- 
edly, insolvent.  But  it  is  objected  that  the 
amount  of  loss  to  be  set  off  is  due  to  the  de- 
fendant and  other  *owners  of  the  ves-  [*1«53 
sel  jointly.  The  criterion  is,  who  has  the 
right  to  bring  the  action  for  the  demand.  If 
the  defendant  has  a  right  to  sue  in  his  own 
name,  for  the  demand  which  he  seeks  to  set 
off,  he  may  set  off  that  demand  by  way  of  de- 
fense. Now  the  policy  is  in  the  name  of  the 
defendant,  and  he  has  an  interest  in  it.  He 
may,  therefore,  bring  an  action  in  his  own 
name,  without  joining  the  other  persons  bene- 
ficially interested.  (Park  on  Ins.,  543;  1  Burr., 
489.)  In  Simpson  v.  Hart,  14  Johns.,  63,  the 
Court  of  Errors  decided  that  where  A  had 
recovered  a  judgment  against  B  and  C,  for  an 
assault  and  battery,  and  B  had  recovered  a 
judgment  against  A  for  an  assault  and  battery, 
that  A's  judgment  might  be  set  off  against  the 
judgment  recovered  against  him  by  B.  A 
surviving  partner  may  set  off  a  partnership 
debt,  in  a  suit  on  a  demand  against  him  indi- 
vidually. So  if  a  firm  be  carried  on  in  the  name 
of  one  person,  a  separate  debt  due  from  that 
person  may  be  set  off  against  an  action  by  the 
partners.  (1  Esp.  N.  P.,  47  ;  5  T.  R,,  493  ;  6 
T.  R.,  582  ;  2  T.  R.,  32  ;  7  T.  R.,  359 :  2  Esp. 
N.  P.,  269;  10  Johns.,  396.)  In  Parker  v. 
Beasley,  2  Maule  &  S.,  423,  the  Court  of  K.  B. 
decided-that  where  brokers  effected  policies  in 
their  own  names,  on  account  of  their  princi- 
pals, and  had  a  lien  on  the  policies,  by  reason 
of  their  acceptance  of  bills  drawn  on  them  by 
their  principals,  on  account  of  goods  consigned 
to  them,  and  totally  lost  before  their  arrival, 
they  might  set  off  the  losses  in  an  action 
brought  against  them  for  the  premiums, 
though  the  losses  had  not  been  adjusted.  (Koster 
Eason,  2  Maule  &  S.,  112.)  A  surety  is  enti- 
tled to  the  same  defense  as  his  principals. 
(Phcenix  Ins.  Co.  v.  Piquet,  7  Johns.,  383  .) 

As  to  the  objection  that  the  set-off  can  be 
applied  in  one  of  the  suits  only,  and  that 
judgment  for  the  balance  is  to  be  given  in 
favor  of  the  defendant  against  the  plaintiffs  ; 
all  the  cases  being  before  the  court,  if  the  set- 
off  is  allowed,  the  court  will  consider  it  as 
relating  back  so  as  to  extinguish  the  debt  prior 
to  the  suit.  It  is  but  one  debt,  and  the  parties 
are  sureties  for  each  other.  The  set-off  relates 
back,  as  a  payment,  to  the  time  when  the 
right  of  *set-off  accrued.  (Chit,  on  [*154 
Bills,  254  ;  1  Str.,  515  ;  1  Wils.,  46.) 

Cur.  adv.  vult. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

This  suit  is  on  a  premium  note  on  a  policy, 
underwritten  by  the  plaintiffs,  on  the  schooner 
Fanny,  Feb.  11,  1813.  The  insurance  was 
effected  by  the  defendant,  for  the  owners  of 
the  Fanny,  and  the  voyage  ended  safely. 

The  first  objection  to  the  plaintiff's  recovery 
is,  that  there  was  a  failure  of  consideration  for 
the  note.  It  has  been  urged  that  the  Company 
was  insolvent  when  they  underwrote  the 
policy,  and  that,  therefore,  had  a  loss  taken 
place,  the  assured  would  have  had  no  indem- 
nity; and  that,  under  these  circumstances,  it 
was  a  fraud  and  imposition  on  the  assured  to 
assume  the  risks.  It  appears  that  the  Com- 
pany was  much  involved  when  this  policy 
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was  effected;  but  the  better  conclusion  is,  that 
according  to  their  ideas  of  their  concerns,  they 
were  then  solvent.  Their  solvency  depended 
on  the  event  of  the  risks  they  had  assumed  ;  if 
they  turned  out  favorably,  they  would  be  solv- 
ent" The  evidence  will  not  authorize  the  conclu- 
sion that  the  Company  was  then  insolvent,  or 
that  their  conduct  in  making  the  insurance  was 
fraudulent. 

The  defendant  offered  to  set  off  the  amount 
of  a  loss  on  a  valued  policy,  underwritten  by 
the  plaintiffs,  Feb.  11,  1813,  on  the  freight  of 
the  schooner  Dick;  and  it  was  proved  that  the 
plaintiffs,  at  the  time  last  stated,  had  insured 
for  the  defendant,  on  account  of  the  owners 
of  the  schooner  Dick,  $11,428,  valuing  the 
freight  at  $20,000,  at  a  premium  of  thirty  per 
cent.  It  was  proved  that  the  Dick  sailed  on 
the  voyage  insured,  two  days  after  the  date  of 
the  policy,  with  a  full  cargo,  and  that,  on 
March  17  after,  she  was  captured  and  sent  into 
Plymouth  as  a  prize,  war  then  existing  be- 
tween the  U.  S.  and  Great  Britain.  The  Dick 
was  owned  by  the  defendant  and  William  and 
John  Minugh.  The  defendant  made  an  aban- 
donment, and  exhibited  the  usual  proofs  of 
interest  and  loss. 

155*]  "The  case  of  Gordon  v.  Bowne,  2 
Johns.,  150,  has  been  relied  on  as  an  authority 
against  the  set-off.  That  was  an  attempt  to 
set  off  a  loss  on  an  open  policy,  and  Kent,  Ch. 
J.,  observed  that  the  extent  of  the  loss  and  the 
extent  of  the  interest  must  always  be  matter 
of  great  uncertainty,  until  the  .proofs  h.ave 
been  exhibited  and  passed  upon  by  a  jury.  He 
said  it  was  a  contract  of  indemnity,  and  noth- 
ing could  be  more  unliquidated  than  the 
amount  of  such  indemnity.  The  facts  in  the 
present  case  are  simple  and  few,  and  are  not 
calculated  to  produce  a  perplexed  inquiry. 
The  liquidation  of  damages  depends  on  the 
sailing  of  the  vessel  with  -a  cargo,  and  her  loss 
by  a  peril  insured  against.  A  set-off  here  pro- 
motes justice,  and  prevents  litigation  ;  and  no 
case  can  come  before  the  court,  in  which  the 
injustice  of  denying  the  set-off  would  be  more 
glaring. 

It  cannot  be  seriously  doubted  that  the  de- 
fendant alone  could  sustain  a  suit  for  the  loss. 
It  was  an  insurance  for  him,  on  account  of  the 
owners  of  the  schooner.  The  contract  is  be- 
tween these  parties ;  and  although  all  the 
owners  might  unite  in  a  suit,  the  defendant  is 
competent  to  sue  alone.  Were  it  necessary 
for  the  defendant  to  prove  the  extent  of  his 
interest,  he  could  not  alone  maintain  the  suit, 
but  this  not  being  necessary  in  a  valued  policy, 
he  can  sue  alone  ;  and  then,  the  principle  ap- 
plies, that  if  the  legal  or  equitable  claims  or 
liabilities  become  vested  in  one  person,  they 
may  be  set  off  against  separate  demands,  and 
so  vice  versa. 

The  case  of  Parker  v.  Beasky,  2  Maul.  &  S., 
423,  is  a  strong  authority  for  the  defendant, 
on  both  points.  The  defendants  were  sued 
for  premiums  of  insurance,  and,  at  the  trial, 
offered  to  set  off  the  losses  on  two  policies  of 
insurance  underwritten  by  the  bankrupt, whose 
assignees  the  plaintiffs  were.  The  defendants 
effected  the  policies  in  their  own  names  ;  but 
persons  resident  in  this  country  were  propri- 
etors, in  different  proportions,  of  the  cargo. 
Lord  Ellenborough  (and  the  other  judges  con- 
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curred)  decided  that  the  policies  being  effected 
in  the  name  of  the  brokers,  on  account  of 
other  persons,  the  brokers  could  maintain  an 
action  in  their  own  names,  if  they  had  any 
lien  on  the  policies ;  and  by  subscribing  to 
policies  in  their  own  *names,  the  [*15O 
underwriters  "had  consented  that  they  might 
stand  in  the  character  and  situation  of  princi- 
pals. Here,  the  defendant  has  a  lien  on  the 
policy,  independent  of  his  interest ;  he  gave 
his  note  for  the  premium.  In  the  case  last 
cited,  it  was  not  objected  tl\at  ihe  loss  on  the 
policy  could  not  be  set  off  ;  but  it  was  agreed 
on  all  hands  that  it  could  be  done,  if  the  de- 
fendants had  a  right  to  avail  themselves  of  the 
policy.  We  are  of  opinion,  therefore,  that 
there  must  be  judgment  for  the  defendant,  for 
the  excess  of  the  loss  over  the  amount  of  the 
note  on  which  this  action  is  brought. 

WoeDwoiiTH,   J.,   was  not   on  the  Bench 
when  the  cause  was  argued. 

Judgment  f 01-  the  defendant.1 


*CHANDLER  &  TALBOT  •  [*157 
BELDEN. 

Maritime  Law  —  Lien  for  Freight  Waived  by 
Special  Contract — Bill  of  Lading — Bona  Fide 
Aasigment  of,  Passes  Title  to  Goods — After  Sale 
of  Goods  by  Ship  Owner,  not  having  Lien, 
Assignee  may  Maintain  Trover. 

The  right  to  retain  goods  for  the  freight,  grows 
out  of  the  usage  of  trade;  and  does  not.  exist  where 
the  parties  have,  by  their  agreement,  regulated  the 
time  and  manner  of  paying  the  freight,  especially 
where  the  cargo  is  to  be  delivered  before  the  time 
fixed  for  the  payment  of  the  freight. 

The  legal  property  in  goods  passes  by  a  bill  of  lad- 
ing, and  assignment  thereof,  bona  /ide,  and  for 
a  fair  consideration,  though  the  assignment  be  made 
after  the  arrival  of  the  goods  in  port:  and  where  the 
ship  owner,  not  having  a  lien  for  the  freight,  sold 
the  goods  at  auction  to  pay  freight ;  it  was  held  to 
be  a  conversion  of  them,  and  that  trover  would  lie 
at  the  suit  of  the  person  to  whom  the  bill  of  lading 
was  assigned. 

Citations— Com.  Cont.,  359,  360 ;  Doug.,  104 ;  Abb., 
238,259. 

rr  ROVER  for  7,500  bushels  of  salt,  tried 
J-  before  Mr.  Justice  Van  Ness,  at  the  N.  Y. 
sittings,  in  Dec.,  1816. 

1. — In  Bamford  v.  Harris,  tried  before  Lord  Ellen- 
borough  (1  Starkie's  N.  P.,  343),  it  was  decided  that 
where,  by  the  custom  of  the  hat  trade,  the  amount  of 
the  injury  sustained  by  the  hats  in  the  process  of  dye 


NOTE.— Shipping— Lien  for  freight—  When  waived 
—Bill  of  lading— How  far  negotiable. 

The  presumption  is  in  favor  of  the  existence  of  the 
lien  of  the  ship  on  the  cargo  for  freight,  but  the  lien 
may  be  modified  or  displaced  by  direct  words  or 
provisions,  in  the  contract  of  affreightment  incon- 
sistent with  such  right.  The  Bird  of  Paradise,  5 
Wall.,  555.  See,  also,  The  Volunteer,  1  Sumn.,  551 ; 
Logs  of  Mahogany,  2  Sumn.,  589 ;  Lewis  v.  Hancock, 
11  Mass.,  72 ;  Cowing  v.  Snow,  11  Mass.,  415 ;  Cargo 
of  the  Anna  Kimball,  2  Sprague,  33. 

So,  unconditional  delivery  of  the  cargo  may  dis- 
charge the  lien.  Sears  v.  Linseed,  1  Cliff.,  68 :  Sears 
v.  Wills,  4  Allen,  212.  See  New  Haven  &  Northamp- 
ton Co.  v.  Campbell,  128  Mass.,  104:  Potts  v.  N.  Y.  & 
N.  E.  R.  R.  Co..  131  Mass.,  455 :  Rineman  v.  C.  C.  &  B. 
R.  Co..  51  la.,  3H8. 

Negotiability  of  bill  of  lading— Effect  of  assignment 
of  our  right  of  stoppage  in  transitu.  See  Hollings- 
worthv.  Napier,  3  Cai.,  182,  note;  2  Daniels  Neg. 
Inste.,  741. 
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From  the  evidence  stated  in  the  case,  it 
appeared  that  on  July  11,  1815,  Clark  &Inger- 
soll  and  Luther  Bingham  entered  into  a  writ- 
ten agreement  with  the  defendant,  by  which 
they  agreed  to  put  on  board  the  ship  Carrier,  at 
Turk's  Island,  15, 000  bushels  of  salt,  or  as  much 
as  the  ship  could  carry,  at  the  freight  of  thirty- 
fire  cents  per  bushel,  $500  to  be  paid  in 
advance,  and  the  balance  in  three  equal  pay- 
ments, at  thirty,  sixty,  and  ninety  days  from 
the  arrival  of  the  vessel  at  quarantine  in  N.  Y; 
and  C.  &  I.  and  B.  agreed  to  receive  the  salt, 
in  fifteen  days  after  the  arrival  of  the  vessel  at 
the  dock,  in  the  port  of  N.  Y.  The  $500  were 
paid  to  the  defeudant  in  advance.  The  master 
of  the  Carrier  executed  a  bill  of  lading,  dated 
in  Turk's  Island,  Nov. '  6,  1815,  for  10,947 
bushels  of  salt,  to  be  delivered  .at  N.  Y.,  to 
Luther  Bingham  or  his  assigns,  "he  or  they 
paying  freight  for  the  same  as" per  agreement." 
This  bill  of  lading  was  indorsed  by  Bingham 
to  the  plaintiffs ;  the  indorsement  was  dated 
Nov.  24,  1815,  but  there  was  contradictory 
evidence  as  to  the  time  of  the  assignment. 
From  the  entries  in  the  books  of  the  plaintiffs, 
as  well  as  the  evidence  of  some  of  the  wit- 
nesses, it  must  have  been  in  December,  and 
sometime  between  the  fifth  and  twentieth  day 
of  that  month.  A  witness  for  the  plaintiffs 
testified  that  they  had  purchased  of  Bingham 
6,000  bushels  of  salt,  about  Nov.  26,  when 
158*]  *they  paid  him  $1,600  in  advance.  The 
vessel  arrived  Nov.  22,  1815.  Clark  &  Inger- 
soll,  who  were  to  have  one  half  of  the  salt, 
received  5,000  bushels,  which  was  more  than 
half,  as  the  cargo  turned  out  only  8,880  bushels; 
Bingham  had  given  an  order  on  the  captain, 
in  favor  of  Wm.  Dodge  &  Sons,  for  2,000 
bushels,  which  was  accepted  by  the  master, 
on  Nov.  29,  a  part  delivered  Dec.  1,  and 
the  residue  between  the  llth  and  14th  ;  the 
delivery  having  been  interrupted  by  a  seizing 
of  the  vessel,  on  Dec.  2,  under  a  bottomry 
bond,  which  was  paid  Dec.  5.  The  defendant 
resided  at  Hartford,  in  Ct.,  and  came  to  N.  Y. 
Dec.  4th  or  5th.  There  was  some  contrariety 
of  testimony  as  to  the  time  when  the  plaintiffs 
presented  the  bill  of  lading  and  demanded  the 
salt.  The  weight  of  evidence  was  that  a  de- 
mand was  made  of  6,000  bushels  of  salt,  of 
the  measurer  on  board  of  the  vessel,  on  Dec.  9, 
and  of  the  mate,  the  captain  being  absent,  and 
refused.  After  the  delivery  of  the  salt  to  C.  & 
I.  and  to  D.,  being  7,000  bushels,  Clark  & 
Ingersoll  directed  the  agent  of  the  defendant 
to  retain  the  residue  of  the  cargo  for  the  pay- 
ment of  the  freight,  which,  according  to  the 

ing,  is  deducted  from  the  charge  for  dyeing,  the  de- 
fendants might,  in  an  action  against  him  by  the  dyer, 
set  off  his  claim  for  the  damage  in  the  dyeing,  though 
there  was  no  notice  of  the  set-off,  and  though  the 
amount  of  the  damage  had  not  been  previously 
ascertained  or  adjusted.  In  Barker  v.  Langham  6 
Taunt.,  519,  though  Gibbs,  Ch.  J.,  seemed  inclined 
not  to  allow  an  insurance  broker  to  set  off  a  loss  on 
a  policy  of  insurance,  effected  in  his  own  name,  as 
agent  merely,  against  an  action  brought  by  the 
assignees  of  the  insurer,  a  bankrupt,  for  premiums ; 
yet  he  appears  to  have  entertained  no  doubt,  that  if 
the  suit  had  been  against  the  assured,  or  the  original 
debtor  himself,  the  claim  of  a  total  loss  on  a  policy 
of  insurance,  underwritten  by  the  plaintiff,  might  be 
made. 

Though  Kent,  Ch.  J.,  in  Gordon  v.  Bowne,  says 
that  the  words  "mutual  debts"  in  the  English 
Statute  (2Geo.  II.,  ch.  22,  sec.  13),  and  the  words  of 
the  Act  of  March  30. 1801  (sess.  24,  ch.  90),  "  dealing 
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agreement,  amounted  to  $3,108.  The  residue 
of  the  salt  was  sold  at  auction,  and  produced 
$1,179.45 ;  it  was  purchased  by  the  agent  of 
the  defendant  for  his  account.  One  of  the 
witnesses  testified  that  a  demand  of  the  salt 
was  made  by  the  plaintiffs,  from  the  defend- 
ant, about  two  days  after  the  arrival  of  the 
vessel-,  which  was  refused  ;  the  defendant  say- 
ing that  C.  &  I.  were  insolvent  and  Bingham  a 
bankrupt,  and  that  he  would  not  deliver  the 
salt,  unless  the  freight  was  paid  or  secured  to 
him;  and  that  the  plaintiffs  declined  paying  or 
securing  the  freight.  The  assignment  of  the 
bill  of  lading  to  the  plaintiffs  was  absolute, 
and  for  a  full  consideration.  William  Clark, 
one  of  the  firm  of  Clark  &  Ingersoll,  was 
offered  as  a  witness  by  the  defendant,  but  he 
was  rejected  by  the  judge.  It  appeared  that 
Bingham's  notes  were  protested  at  the  bank, 
for  non-payment,  Nov.  24,  and  his  bonds  at 
the  custom  house  were  unpaid. 

*The  judge  charged  the  jury:  l.That,f*159 
admitting  the  insolvency  of  Bingham,  the  de- 
fendant, under  his  agreement,  had  no  lien  on 
the  cargo  for  the  payment  or  security  of  the 
freight.  2.  That  the  defendant's  remedy  was 
good  against  C.  &  I.,  who  did  not  appear  to 
be  insolvent.  3.  That  the  property  having 
passed  by  the  assignment  of  the  bill  of  lading, 
the  plaintiffs  were  entitled  to  recover.  4.  That 
the  only  question  was  as  to  the  quantity  ;  and 
as  Bingham's  part  was  only  claimed,  if  the 
indorsement  of  the  bill  of  lading  was  made  at 
any  time  before  Dec.  8,  the  plaintiffs  had  a 
right  to  recover  B.'s  share,  unless  they  had 
consented  to  the  delivery  of  the  salt  to  Dodge. 
5.  That  the  demand  by  the  plaintiffs,  on  Dec.  9, 
was  sufficient;  and  the  captain  was  not  then  on 
board.  Admitting  that  the' defendant  was  not 
in  N.  Y.  until  Dec.  4,  which  he  thought  was 
established  by  the  testimony,  yet  the  circum- 
stances would  justify  an  inference  of  a  de- 
mand made  after  that  time  of  the  defendant. 
The  jury  found  a  verdict  for  the  plaintiff  for 
the  1,880  bushels  of  salt,  viz.:  $1,519.34. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.   Hoffman,  for  the  defendant: 

1.  The  indorsement  of  the  bill  of  lading  hav- 
ing been  made  after  the  vessel  had  arrival  in 
port,  and  when  there  might  have  been  an  actual 
delivery  of  the  salt,  did  not  transfer  the  property 
to  the  plaintiffs.  The  indorsement  or  transfer 
of  a  bill  of  landing  merely  passes  the  property 
in  goods  at  sea,  when  there  can  be  no  actual 
delivery  of  them.  Such  an  assignment  trans- 
fers only  an  equitable  right  of  possession;  and 

together,"  and  being  "  indebted  to  each  other,"  are 
of  the  same  import,  and  the  English  decisions,  upon 
the  construction  of  their  Statute,  are,  therefore,  to 
be  applied  to  the  construction  of  our  Act :  yet,  in 
the  late  Revised  Act,  passed  April  5,  1813  (1  N.  R.  L., 
515,  sess.  36,  ch.  56),  where  the  words  are,  "  if  two  or 
more  persons  dealing  together,  be  indebted  to  each 
other,  or  have  demands  arising  on  contract  or 
credits  against  each  other,"  &c.,  the  Legislature 
must  have  intended,  by  these  additional  words  in- 
troduced, to  have  given  a  greater  extension  to  the 
law]  of  set-off ;  or,  at  least,  to  remove  any  doubts 
which  may  have  existed  as  to  cases  being  within  the 
meaning  of  the  former  Act,  or  of  the  English 
Statute,  according  to  the  settled  construction  of  it 
Duncan  v.  Lyon,  3  Johns.,  Ch.,  351, 360, 573, 575.  They 
have  a  broader  meaning  than  the  words  "  mutual 
credit,"  used  in  the  Statute  of  5  Geo.  II.,  ch.  30,  see. 
28,  in  regard  to  bankrupts,  and  in  our  Insolvent 
Act.  Sess.  36,  ch.  98,  sec.  20, 1  N.  R.  L.,  469. 
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the  assignee  must  get  the  actual  possession 
of  the  goods,  as  soon  as  possible.  The 
principles  of  law  on  this  subject  are  clearly 
laid  down  by  Mr.  Justice  Buller,  in  the  opinion 
delivered  by  him  in  the  case  of  Lickbarrow 
v.  Manon,  in  the  House  of  Lords.  (6  East,  21, 
in  note.) 

2.  The  defendant  was  not  b.ound  to  deliver 
the  salt,  until  the  freight  was  paid,  or  secured 
to  him.     To  maintain   trover,   the   plaintiffs 
must  show  an  absolute  legal  property  in  the 
goods.     If  there  was  any  conversion  at  all  by 
16O*]   the  defendant,   *it    was    before  the 
assignment  of  the  bill  of  lading,  which  merely 
transferred  a  right  of  action.    The  assignment 
was  not,  in  fact,  made  before  Dec.  19  ;  for 
there  was  no  consideration  paid  before  that 
time.     But,   admitting  that    the  assignment 
transferred  the  right  of 'property,  it  must  be 
subject  to  all  legal  claims  against  the  assignor, 
in  respect  to  the  property.    When  the  original 
agreement  was  made,  C.  &  I.  and  B.  were 
solvent ;  but  when  the  goods  arrived,  B.  was 
insolvent,  and  that  fact  was  known  to  the 
plaintiffs  when  they  took  the  bill  of  lading. 
The  plaintiffs,  therefore,  can  stand  in  no  better 
situation  that  B.  himself  would  have  done ; 
and  he  would  never  be  allowed  to  take  the 
goods  out  of  the  possession  of  the  ship  owner, 
without  paying  the  freight.  (Hutton  v.  Bragg, 
2  Marsh.,  339.)    The  agreement  contemplates 
the  solvency  of  C.  &  I.  and  B.  ;  and  the  doc- 
trine as  to  the  right  of  stoppage  in  transitu, 
may  be  applied  in  this  case.  Though  there  was 
an  agreement  on  the  part  of  the  owners  of  the 
goods,  that  they  would  receive  them  in  fifteen 
days  after  the  arrival  of  the  vessel  at  the  dock, 
yet  there  is  no  contract  on  •  the  part  of  the 
defendant  that  he  Would,  at  all  events,  deliver 
them  within  that  time.     The  master,  or  ship 
owner,  is  not  bound  to  part  with  his  lien  on 
the  goods,  unless  there  is  an  express  stipulation 
to  that  effect. 

3.  C.  &  I.  and  B.,  who  were  joint  owners 
of  the  cargo,  directed  the  residue  to  be  sold 
for  the  payment  of  the  freight.     Now,  if  the 
transfer  of  the  bill  of  lading  was  subsequent  to 
this  direction,  there  is  an  end  of  the  case. 

4.  The  indorsement  of  the  bill  of  lading  was 
fraudulent.     It  was  antedated,  and  was  not 
made  until  after  the  sale  or  conversion.   (Here 
the  counsel  discussed    the    evidence   in    the 
case.) 

5.  There  was  not  evidence  of  a  sufficient 
demand  and  refusal.     The  only  demand  was 
on  Dec.  9,  and  that  made  of  a  measurer,  an 
officer  of  the  custom  house,  without  showing 
any  paper  or  permit.     The  demand  should 
have  been  made  of  the  master,  or  of  the  defend- 
ant, who  was  then  in  the  City.     The  mate  is 
not  the  agent  of  the  owner.  The  measurer  has 
no  power  to  deliver,  without  an  order  or  permit 
from  the  custom  house. 

161*]     *6.    Clark  was  a  competent  witness, 
as  he  stood  indifferent  between  the  parties. 

Mr.  Wells,  contra.  Whether  the  assignment 
of  the  bill  of  lading  transferred  the  property 
in  the  goods  or  not,  is  immaterial  in  the  present 
case,  as  here  was  an  actual  and  bona  fide  sale 
of  the  property  to  the  plaintiffs,  independent 
of  the  transfer  of  the  bill  of  lading.  If  there 
was  an  absolute  sale,  the  plaintiffs  have  a 
sufficient  right  of  property  to  maintain  trover. 
544 


But  ever  since  the  case  6f  Lickbarrow  v.  Manon, 
it  has  been  the  settled  law,  that  a  bill  of  lading 
is  transferable  like  a  promissory  note ;  and 
when  indorsed,  bona  fide,  transfers  the  legal  title 
to  the  goods.  Not  an  exception  to  this  rule 
has  been  shown.  In  Judah  v.  Kemp,  2  Johns. 
Cas.,  411,  there  was  an  assignment  of  the  bill  of 
lading  after  the  arrival  of  the  goods  ;  yet  the 
distinction  which  has  been  suggested  did  not 
occur  to  the  counsel  or  the  court  in  that  case. 
The  true  time  of  the  indorsement  of  the  bill  of 
lading  was  a  matter  of  fact  for  the  jury  to 
decide,  and  they  have  decided  upon  it.  In 
Hottingmcorth  v.  Napier,  3  Cai.,  182,  where  the 
vendee  had  a  bill  of  parcels,  and  an  order  from 
the  vendor,  on  the  storekeeper,  for  the  deliv- 
ery of  the  goods  to  him,  this  was  held  a 
sufficient  delivery  to  destroy  the  right  of  stop- 
page in  transitu,  as  against  the  bona  fide  pur- 
chaser, for  a  valuable  consideration.  Bingham 
was  the  sole  consignee  of  the  cargo  of  salt.  He 
had  a  legal  title  to  the  whole;  but  the  plaintiffs 
claim  only  the  half  belonging  to  B.  If  the 
plaintiffs  are  entitled  to  recover  at  all,  they 
have  recovered  the  least  possible  quantity. 

The  only  question  in  the  cause  is,  as  to  the 
right  of  the  defendant  to  retain  the  goods  until 
his  freight  is  paid.  This  right  grows  out  of 
the  usage  of  trade,  and  is  created  by  law  ;  but 
when  the  parties  make  a  special  agreement  for 
the  payment  of  freight,  no  legal  lien  exists. 
The  contract  shows  that  the  freight  was  not 
to  be  paid  until  long  after  the  delivery  of  the 
goods. 

SPENCER,  Ch.  J.  We  are  satisfied  thai-there 
was  no  lien  in  this  case. 

*Mr.  Hoffman.  But  the  insolvency  [*  162 
intervening  materially  alters  the  case. 

Mr.  Wells.  But  the  parties  should  have  pro- 
vided against  .the  contingency  of  insolvency. 
If  they  have  not,  they  can  look  only  to  the 
personal  responsibility  of  the  shippers.  Third 
persons  are  not  to  be  affected  by  that  circum- 
stance. But  there  is  no  evidence  of  the  insolv- 
ency of  C.  &  I.,  and  not  very  clear  proof  that 
B.  had  become  insolvent,  though  he  may  have 
been  in  failing  circumstances.  As  to  the  suf- 
ficiency of  the  demand,  the  salt  was  in  the 
actual  course -of  delivery,  and  the  demand  was 
necessarily  made  on  board  of  the  vessel,  and 
of  the  person  who  had  charge  of  the  vessel, 
and  the  special  custody  of  the  property,  in  the 
absence  of  the  master,  and  whose  peculiar 
duty  it  was  to  see  to  the  delivery  of  the  cargo. 
Besides,  the  defendant  merely  claimed  to  re- 
tain for  freight;  he  made  no  objection  to  the 
want  of  authority  in  the  plaintiffs  to  receive 
the  salt. 

Clark  was  clearly  an  incompetent  witness  ; 
he  was  interested  with  I.  in  the  original  ad-, 
venture,  and  C.  &  I.  had  made  themselves  lia- 
ble for  the  whole  freight ;  C.  was  interested, 
therefore,  to  diminish  the  amount  of  that  lia- 
bility. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

1.  The  defendant  had  no  lien  on  the  salt  for 
the  freight.  By  the  charter-party,  $500  was 
to  be  paid  immediately,  and  it  was'p.iid.  The 
balance  of  the  freight  was  to  be  paid  in  three 
equal  payments,  at  thirty,  sixty,  and  ninety 
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days  from  the  arrival  of  the  vessel  at  quaran- 
tine in  the  port  of  N.  Y.  ;  and  Clark,  Ingersoll 
and  Bingham,  the  owners  of  the  salt,  stipu- 
lated to  receive  the  salt  in  fifteen  days  after  the 
arrival  of  the  vessel  at  the  dock  in  N.  Y.  The 
right  to  retain  the  cargo  for  the  freight  has 
grown  out  of  the  usage  of  trade,  and  it  does 
not  exist,  nor  can  it  be  enforced,  when  the 
parties  have  expressly  regulated  the  time  and 
manner  of  paying  freight,  by  stipulations  in 
a  charter-party,  and  especially  if  the  cargo  is 
deliverable  before  the  arrival  of  the  periods  of. 
payment.  Such  an  agreement  is  an  express 
163*]  renunciation  *of  the  right  to  insist  on 
freight  before  the  cargo  is  delivered.  (Com. 
on  Cont.,  359,  360  ;  Doug., -104;  Abbott,  228, 
259.)  It  is  very  manifest,  in  this  case,  that  the 
defendant  meant  to  waive  the  right  of  lien. 

2.  Had  the  plaintiffs  a  legal  title  to  any 
portion  of  the  salt  ? 

It  cannot  admit  of  a  doubt  that  the  assign- 
ment of  the  bill  of  lading,  bona  fide,  and  for  a 
fair  consideration,  will  vest  the  legal  interest 
of  the  consignee  in  the  assignee,  although  the 
assignment  be  made  after  the  arrival  of  the 
goods.  Such  assignment  amounts  to  a  sale 
and  delivery,  and  cannot  be  impeached  by  the 
carrier  of  the  goods,  who  has  no  lien  on  them, 
nor  any  interest  in  questioning  the  validity  of 
the  transaction.  The  evidence  in  the  case 
furnishes  full  proof  of  an  adequate  considera- 
tion for  the  assignment  of  the  bill  of  lading, 
although  it  remains  very  doubtful  when,  in 
of  fact,  the  assignment  was  made.  The 


THE  PEOPLE  v.  DANIEL  FLANDERS. 
THE  SAME  v.  SAMUEL  HAUY. 

Forgery — Of  Deed  for  Lands  Lying  in  Another 
State — Punishable  under  New  York  Statute. 

Forging  a  deed  within  this  State,  for  lands  lying 
in  the  Missouri  Territory,  or  in  another  state,  is  an 
offense  indictible  and  punishable  under  the  Acts 
to  Prevent  Forgery,  and  Declaring  the  Punishment 
of  Crimes. 

Citations— 1  R.  L.,  404,  408 ;  3  Leon.,  170 ;  5th  Eliz., 
ch.  14;  2  East,  C.  L.,  921;  Hawkins,  ch.  70,  sec.  20; 
3  Chit.,  C.  L.,  799. 

THE  prisoners  were  indicted,  tried  and  con- 
victed, at  the  last  Court  of  Oyer  and 
Terminer  and  Jail  Delivery,  in  Rensselaer 
County,  for  the  forgery  of  a  deed  of  land,  de- 
scribed as  situated  in  the  Territory  of  Missouri 
north.  The  presiding  judge  considering  the 
cases  proper  for  the  consideration  of  the  court, 
no  judgments  were  given,  and  the  prisoners 
and  the  records  of  conviction  were,  according- 
ly, brought  up  to  this  court. 

Mr.  Cady,  for  the  prisoners.  By  the  Act  to 
Prevent  Forgery  (1  N.  R.  L.,  405,  sess.  36,  ch. 
44),  and  the  Act  Declaring  the  Punishment  for 
Certain  Crimes  (sess.  36,  ch.  27,  sec.  41  ;  N. 
R.  L  ,  408),  every  person  who  shall  be  duly 
convicted  of  falsely  making,  altering,  forging 
or  counterfeiting  any  deed  affecting  the  title 
to  real  estate,  with  intention  to  defraud  any 
person,  or  body  politic  or  corporate  whatso- 
6  !  ever,  or  of  uttering  and  publishing,  as  true, 
plaintiffs  have  recoveredonly  for  1 ,880  bushels  any f alse>  aiteredi  f orged or counterfeited  deed, 


of  salt,  and  have  thus  affirmed  the  delivery  to 
Clark  and  Ingersoll  of  5,000  bushels,  and  to 
Dodge  of  2,000  bushels,  as  a  legal  delivery, 
and  have  only  made  the  defendant  answerable 
for  what  remained.  It  is  not,  then,  material  to 
inquire  on  what  particular  day  the  bill  of  lad- 
ing was  assigned.  That  it  was  assigned  some 
time  in  Dec.,  1815,  cannot  be  controverted. 

If  the  defendant  had  not  a  right  to  retain 
the  cargo  for  the  freight,  on  what  ground  can 
he  be  justified  in  doing  it  ?  It  is  alleged  that 
Kimberly,  the  defendant's  agent,  proved  that 
he  was  directed  by  Clark  &  Ingersoll  to  retain 
and  sell  the  residue  of  the  cargo  for  the  pay- 
ment of  the  freight.  It  appears  that  Clark  & 
Ingersoll  and  Bingham  entered  into  the  char- 
ter-party as  parties  of  the  one  part,  with  the 
defendant.  The  whole  cargo  was  consigned 
to  Bingham  alone.  He  was,  therefore,  the  os- 
tensible and  legal  owner.  It  is,  however, 
shown  that  Clark  &  Ingersoll  were  entitled  to 
one  half  of  the  cargo,  and  they  took  more  than 
their  proportion.  This  was  a  surrender  of 
their  interests  ;  and  they  had  no  right  or  au- 
thority to  direct  Bingham's  part  of  the  cargo 
to  be  sold.  The  sale  itself  amounted  to  a  con- 
version ;  and  if  it  remained  doubtful  whether 
there  had  been  a  legal  demand  of  the  salt 
whilst  it  was  on  board  the  vessel,  the  act  of 
1(>4*]  sending  the  *salt  to  auction,  which  is 
certainly  chargeable  on  the  defendant,  would 
be  a  conversion  ;  and  at  that  time  the  plaint- 
iffs indisputably  had  a  legal  right  to  the  salt. 

Motion  denied. 

Cited  in— 4  Cow.,  478 ;  24  Wend.,  309 ;  26  Wend.,  377; 
3  Den.,  591;  44  X.  Y.,  139;  1  Hall,  375;  2  Bos.,  498;  1 
Hilt.,  298  ;  17  How.,  TJ.  S.,  61 ;  5  Wall.,  560  :  98  U.  S., 
538 ;  1  Cliff.,  73  ;  22  Wis.,  276. 


affecting  the  title  to  real  estate,  with  intention 
to  defraud  any  person,  or  body  politic  or  cor- 
porate whatsoever,  knowing  the  same  to  be 
false,  altered,  forged  or  counterfeited,  shall  be 
punished  with  imprisonment  for  life  in  the 
State  Prison,  or  for  such  term  as  the  court  may, 
in  their  discretion,  deem  proper.  These  Stat- 
utes must  be  deemed  to  have  been  passed  for 
the  protection  of  titles  to  lands  in  this  State. 
Our  Legislature  have  no  jurisdiction  or  author- 
ity as  to  lands  in  other  states.  Although  there 
are  no  words  in  *these  Statutes  ex-  [*1O5 
pressly  confining  their  operation  to  the  forg- 
ing of  deeds  affecting  titles  to  lands  in  this 
State,  yet  that  is  the  natural  and  necessary  im- 
plication, unless  otherwise  expressed.  The 
Statute  of  5  Eliz.,  ch.  14,  as  to  forging  deeds, 
has  been  adjudged  not  to  extend  to  the  forging 
a  lease  or  deed  of  lands  in  Ireland.  (1  Hawk, 
ch.  70,  sec.  20 ;  2  Hale  P.  C.,  684  ;  East,  C.  L., 
921  ;  3  Leo.,  170.)' 

Mr.  M'Manus,  Dist.  Att'y,  contra.  Forgery, 
like  other  crimes,  must  be  tried  where  the 
crime  is  committed.  If  a  person  in  Mass, 
forges  a  deed  for  lands  in  this  State,  he  cannot 
be  punished  at  all,  if  the  doctrine  contended 
for  by  the  prisoner's  counsel  is  to  prevail.  It 
is  immaterial  where  the  lands  are  ;  the  essence 
of  the  offense  is  the  fraud  attempted  to  be 
practiced  within  this  State,  and  upon  our  own 
citizens.  The  relation  existing  between  the 
different  states  is  very  different  from  that 
which  existed  between  England  and  Ireland 
at  the  time  when  the  case  in  Leonard  was  de- 
cided. 


JOHNS.  REP.,  18. 


N.  Y.  R.,  6. 


SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 
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The  question  presented  by  the  record  is  this, 
whether,  as  the  lands  in  relation  to  which  the 
forgery  has  been  committed,  are  without  this 
State,  the  offense  is  within  the  Statute  to  Pre- 
vent Forgery  and  Counterfeiting.  (1  R.  L.. 
404.)  The  Statute,  so  far  as  relates  to  this  of- 
fense, enacts,  that  if  any  person  shall  falsely 
make,  alter,  forge  or  counterfeit  any  deed  or 
wriiiug  sealed,  with  intention  to  defraud  any 
person,  or  body  politic  or  corporate  whatso- 
ever, or  shall  utter  and  publish  the  same  as 
true,  knowing  the  same  to  be  false,  altered, 
forged  and  counterfeited,  then  every  such  per- 
son, being  thereof  convicted  according  to  the 
due  course  of  law,  shall  be  deemed  guilty  of 
felonv.  The  Act  Declaring  the  Punishment  of 
Certain  Crimes  (1  R.  L.,  408),  authorizes  the 
punishment  for  such  offenses. 

The  prisoners'  counsel  have  referred  us  to 
3d  Leon.,  170,  as  an  authority  that  the  offense 
is  not  within  the  Statute.  In  that  case,  acorn- 
plaint  was  made  to  the  Star  Chamber  that  a 
lease  of  lands  in  Ireland  had  been  forged,  and 
a  reference  was  made  to  the  two  Chief  Justices 
of  the  points  of  law  arising  in  the  case.  They 
reported  it  as  their  opinion  that  it  was  not  a 
forgery  within  the  Statute  of  5th  Eliz.,  ch.  14. 
166*]  That  *Statute  is  general,  and  includes 
any  false  deed,  charter  or  writing  sealed. 
East  (2  C.  L.,  921),  in  noticing  that  case,  says  : 
"  The  forgery  of  a  lease  of  lands  in  Ireland  is 
said  not  to  be  within  this  Statute,  but  punish- 
able as  a  misdemeanor  at  common  law.  Haw- 
kins (ch.  70,  sec.  20)  merely  states  the  position, 
and  refers  to  the  case  in  Leonard.  No  other 
case  is  to  be  found ;  at  least,  neither  the 
researches  of  the  counsel,  nor  of  the  court, 
have  discovered  -any  other,  affirming  or  deny- 
ing the  principle.  We  cannot  recognize  the 
authority  of  the  case  in  Leonard  ;  neither  the 
character  of  the  court  in  which  the  question 
originated,  nor  the  manner  adopted  to  ascer- 
tain the  law,  by  a  reference  to  two  of  the 
judges,  before  whom  no  argument  took  place, 
as  we  are  informed  by  the  reporter,  are  entitled 
to  our  respect.  The  essence  of  the  crime  of 
forgery  consists  in  the  intention  to  defraud  a 
person.  Thus,  it  has  been  held  to  be  forgery 
to  antedate  a  deed,  by  the  personjwho  executes 
it,  with  the  fraudulent  intention  that  such 
antedated  deed  shall  take  preference  of  another 
deed  of  the  same  lands  actually  first  executed. 
So,  also,  it  has  been  held  to  be  forgery  to  erase 
the  description  of  the  lands  conveyed,  and 
insert  other  lands  conveyed  to  another  person, 
subsequently  to  the  first  deed,  with  intention 
to  defraud  such  person.  In  these  cases,  the 
forgery  consists,  altogether  in  the  fraud 
attempted  to  be  effected  ;  for  if  is  perfectly 
innocent  to  antedate  a  deed,  or  to  alter  it  with 
the  consent  of  the  grantee,  if  no  other  person 
be  affected,  or  injured  thereby.  Chitty  (C.  L., 
Vol.  III.,  799)  says,  the  mere  imitation  of  an- 
other's writing,  the  assumption  of  a  name,  or 
the  alteration  of  a  written  instrument,  when 
no  person  can  be  injured,  do  no  not  come 
within  the  definition  of  the  offense.  How, 
then,  can  it  be  material,  where  the  lands  lie, 
if  the  act  of  forgery,  and  the  existence  of  the 
fraudulent  intention,  both  concur  and  happen 
within  the  State  ?  Most  clearly,  the  prisoners 
have  committed  no  offense  cognizable  by  the 
laws  of  Missouri;  the  corpus  delicti  is  here, 
5i6 


and  here  the  prisoners  are  punishable,  or 
nowhere.  It  seems  to  me  that  the  admission 
that  the  offense  may  be  punished  as  a  misde- 
meanor here,  yields  the  whole  question.  It 
can  only  be  punished  as  an  offense  against  our 
laws  ;  and  if  it  can  be  noticed  at  all,  we  must 
notice  it  as  a  forgery.  The  *forgery  [*167 
of  bank  bills  issued  by  the  banks  of  other 
states,  when  they  are  forged,  or  uttered, 
within  this  State,  scienter;  have  been  punished 
as  offenses  within  our  Statute,  for  a  series  of 
years,  and  without  any  doubt  of  our  right  to 
do  so.  The  Statute,  with  regard  to  these 
offenses,  contains  the  same  general  words. 
We  have  considered  these  offenses,  when  com- 
mitted here,  as  punishable  under  the  Statute, 
on  the  sole  ground  that  they  were  frauds  upon 
our  own  citizens  ;  and  we  perceive  no  differ- 
ence in  principle  between  the  present  case  and 
such  forgeries.  In  every  view  in  which  the 
case  can  be  put,  we  are  satified  that,  inasmuch 
as  the  fact  of  forgery  was  committed  here, 
with  the  intention  charged,  to  defraud  a  citizen 
of  this  -State,  it  is  immaterial  that  the  lands 
intended  to  be  conveyed  by  the  forged  deed 
were  situate  without  the  State. 

Judgment  accordingly. 
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J.  D.  PALMER  AND  L.   PALMER. 

Accommodation  Paper — Maker   and  Indorser, 
as  Witnesses  to  Prove  Fraud. 

The  plaintiff  requested  the  defendants  and  R.,  to 
lend  him  their  names  to  a  no,te  for  $2,000  for  the 
purpose  of  raising  money  for  the  accommodation 
of  the  plaintiff ;  and  it  was  agreed  that  R.  should 
make  a  n  :te  for  $2,000.  payable  to  the  defendants,  to 
be  indorsed  by  them:  and 'the  defendants,  accord- 
ingly, indorsed  a  blank  paper,  which  the  plaintiff, 
without  the  privity  or  consent  of  the  indoreere, 
procured  R.  to  fill  up  with  a  note  for  $4,000.  Held 
that  D.,  a  subsequent  indorser,  and  the  maker,  were 
competent  witnesses  to  prove  the  fraud  in  the  fill- 
ing up  of  the  note. 

Citations-1  T.  R.  296;  3  Johns.  Cas.,  185;  2  Johns., 
165 ;  1  Cai.,  258 ;  15  Johns.,  270. 

THIS  was  an  action  of  assumpsit,  brought 
by  the  plaintiff,  as  indorsee,  against  the 
defendants,  as  first  indorsers  of  a  promissory 
note,  made  by  Parley  Rice,  dated  March  2, 
1819,  for  $4,000,  payable  sixty  days  after  date, 
to  the  defendants,  or  -order.  The  note  was 
also  indorsed  by  Robert  Dingee.  At  the  trial, 
before  Mr.  Ch.  Justice  Spencer,  at  the  Dutch- 
ess  Circuit,  in  Aug.,  1819,  the  defendants 
called  Dingee,  the  second  indorser,  as  a  wit- 
ness, who  was  objected  to,  but  the  objection 
was  overruled  by  the  judge.  He  testified  that 
the  plaintiff  and  Rice  applied  to  the  witness  to 
indorse  a  note  for  $2,000,  to  enable  the  plaint- 
iff to  raise  money  for  his  own  accommodation. 
The  witness,  at  first,  declined  ;  but  the  plaintiff 
told  the  witness  that  if  he  would  indorse  the 
note,  the  defendants  would  also  indorse 


NOTE.— Negotiable  paper— Diversion  of  accommo- 
dation notes.  See  Denniston  v.  Bacon,  10  Johns.. 
198,  note. 

Parties  to  negotiable  paper,  as  ivttnesscs.  See  Baker 
v.  Arnold.  1  Cai.,  258;  Woodhull  v.  Holmes,  10 
Johns.,  231.  notes. 
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168*]  *it ;  after  much  conversation  and  per- 
suasion, the  witness  and  the  defendants  agreed, 
without  any  consideration,  to  lend  the  plaintiff 
their  names,  by  indorsing  a  note  to  be  drawn 
by  Rice  for  $2.000.  They  accordingly  indorsed 
their  names  upon  a  blank  paper,  and  delivered 
it  to  J.  D.  Palmer,  to  have  it  filled  up  with  a 
note  for  $2,000.  The  plaintiff,  without  the 
privity  or  consent  of  the  indorsers,  persuaded 
Rice  to  draw  the  note  for  $4,000.  R.,  the 
maker,  was  also  called  as  a  witness,  and  was 
objected  to;  but  the  objection  being  overruled, 
he  testified  to  the  same  facts.  Several  other 
witnesses  were,  also,  produced  on  the  part  of 
the  defendants.  The  plaintiff  submitted  to 
a  nonsuit,  with  leave  to  move  the  court  to  set 
it  aside,  upon  a  case  to  be  made. 

The  cause  was  submitted  to  the  court  with- 
out argument,  upon  a  statement  of  the  points 
and  authorities. 

Per  Curiam.  It  is  not  objected  that  the  wit- 
nesses were  incompetent,  on  the  ground  of 
interest ;  but  it  is  insisted  that  this  case  comes 
within  the  rule  established  in  Walter  v.  Shelly, 
IT.  R.,  296,  and  which  has  been  adopted  by 
this  court.  ( Wintoh  v.  Saidler,  3  Johns.  Gas. , 
185;  Coleman  v.  Wise,  2  Johns.,  165;  Baker 
v.  Arnold,  1  Cai.,  258  :  Woodhutt  v.  Holmes,  10 
Johns.,  231  ;  Skilding  v.  Warren,  15  Johns., 
270) ;  to  wit :  that  the  party  to  a  promissory 
note,  as  maker  or  indorser,  shall  not  be  admit- 
ted to  impeach  the  original  validity  of  the 
note  to  which  they  have  given  currency.  It 
would,  however,  be  a  misapplication  and  abuse 
of  this  rule  to  extend  it  to  this  case.  The  rea- 
son and  policy  of  the  rule  is,  to  guard  and 
protect  bona  fide  holders  of  negotiable  paper, 
which  they  have  honestly  received  in.the  usual 
course  of  business.  Here  the  party  who  asks 
the  benefit  of  that  rule  is  the  very  person 
who  committed  the  fraud  in  the  inception 
of  the  note,  which  is  now  relied  on  by  the 
defendants  to  annul  the  contract.  The  non- 
suit ought  to  be  confirmed. 

Judgment  of  nonsuit. 
Cited  in— 2  McLean,  246. 
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Action  by  Shipmaster  Against  Owner,  for  Wages 
— Parol  Evidence  Admissible,  to  Prove  that 
Bill  of  Sale  was  Intended  as  Mortgage—  When 
Master  Can  Recover  Wages  from  Mortgagee — 
Objection  to  Form  of  Action — Special  Contract 
for  Services — Quantum  Meruit  will  Not  Lie. 

In  an  action  by  the  master  of  a  ship  for  his  wages, 
against  the  defendant,  as  owner,  and  who  held  an 
absolute  bill  of  sale  from  M.,  as  well  as  a  register  of 
the  ship,  in  his  own  name,  the  defendant  may  prove 
by  parol  that  the  bill  of  sale  was  given  to  him 
merely  as  collateral  security,  by  way  of  mortgage. 

A  mortgagee  of  a  ship,  in  possession,  is  liable  to 
the  master  for  his  wages,  if  the  voyage  be  per- 
formed for  the  benefit  of  the  mortgagee. 

But  where  the  master  made  a  special  agreement 
as  to  his  wages,  with  M.,  the  real  owner  or  mort- 
gagor, and  with  full  knowledge  of  a  secret  agree- 
ment between  M.  and  the  defendant,  who  had  no 
interest  in  the  voyage,  but  merely  lent  his  name  to 
cover  the  voyage,  for  the  benefit  of  M.,  and  without 
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receiving  any  freight  or  profit,  the  plaintiff  was 
held  bound  by  his  special  agreement,  and  could  not 
waive  it,  and  sue  the  defendant  as  owner. 

Where  there  isan  express  contract  for  a  stipulated 
amount  and  mode  of  compensation  for  services,  the 
party  rendering  the  services  cannot  waive  the  con- 
tract, and  resort  to  an  action  for  a  quantuhi  meruit, 
on  an  implied  assumpsit. 

A  SSUMPSIT  on  a  quantum  meruit,  for  the 
.  wages  of  the  plaintiff,  as  master  of  the 
ship  Lion,  on  a  voyage  from  N.  Y.  to  Canton 
and  back  to  N.  Y. ;  and  for  the  wages  of  his 
apprentice  during  the  same  voyage.  The 
defendant  pleaded  non  assumpsit,  with  notice 
of  set-off.  The  cause  was  tried  at  the  N.  Y. 
sittings,  in  April,  18JL9,  before  Mr.  Justice 
Yates. 

The  plaintiff  produced  a  formal  and  absolute 
bill  of  sale  of  the  ship  from  Minturn  &  Cham- 
plin  to  the  defendant,  for  the  consideration  of 
$30.000,  without  date,  but  which  was  proved 
to  have  been  executed  about  Dec.  20,  1815 — 
an  affidavit  made  Dec.  22,  1815,  by  the  defend- 
ant, before  the  deputy  collector  of  the  customs, 
by  which  he  made  oath  that  he  was  the  true 
and  only  owner  of  the  said  ship — the  register 
of  the  ship  of  the  same  date,  stating  the 
defendant  to  be  the  sole  owner  ;  the  usual  let- 
ter of  instructions  from  the  defendant,  as 
owner,  to  the  plaintiff  as  master,  when  about 
to  sail  on  the  voyage,  dated  .Dec.  20,  1815  ; 
also,  a  letter  dated  Feb.  24,  1817,  from  the 
defendant  to  the  plaintiff,  on  the  arrival  of  the 
ship  off  the  port  of  N.  Y.,  on  her  return  from 
Canton,  directing  in  what  manner  he  should 
report  the  ship  and  cargo  in  his  manifest.  The 
plaintiff  also  proved  that  he  bad  performed 
the  voyage  as  master  of  the  ship  ;  that,  pre- 
vious to  the  voyage  to  Canton,  she  was  owned 
by  Minturn  &  Champlin,  and  had  arrived 
from  Gottenburgh,  under  the  command  of  the 
plaintiff,  who  took  charge  as  master  for  the 
voyage  to  Canton  Nov.  23,  1815  ;  and  Dec.  20, 
1815,  signed  the  following  contract  :  "I  have 
this  day  agreed  with  Minturn  &  Champlin  to 
take  charge  of  *the  ship  Lion,  as  [*17O 
master,  for  $100  a  month,  and  seven  tons 
privilege." 

The  defendant  offered  to  prove,  by  parol, 
that  the  bill  of  sale  from  M.  &  C.  to  him  was 
intended  merely  as  a  mortgage.  The  evidence 
was  objected  to,  but  admitted  by  the  judge, 
reserving  the  question  for  the  court.  The  wit- 
ness testified  that  the  bill  of  sale,  though  abso- 
lute in  terms,  was  intended  to  be  a  security 
merely,  by  way  of  mortgage,  to  the  defendant, 
for  responsibilities  he  had  entered  into  for  M. 
&  C.  to  a  large  amount,  'particularly  as  surety 
for  them  on  bonds  at  the  custom  house,  and 
for  advances  made  to  M.  &  C.  That  M.  &  C. 
being  in  embarrassed  circumstances,  the  ship 
was  fitted  out  for  the  voyage,  and  the  arrange- 
ment entered  into  with  the  defendant,  in  the 
expectation  of  relieving  themselves  from  their 
difficulties  ;  and  also,  to  prevent  the  ship  and 
cargo  from  befng  attached  by  creditors  in  for- 
eign ports  ;  that  the  defendant  had  no  interest 
in  the  ship  or  cargo,  either  as  to  profit  or  loss, 
which  might  accrue  on  the  voyage  ;  and  agreed 
with  M.  &  C.  that  they  should  have  the  exclu- 
sive control  of  the  ship  for  the  voyage,  and 
they  put  on  board  $110,000,  to  purchase  a 
cargo,  on  their  own  account,  which  was 
shipped  in  the  name  of  the  defendant ;  that 
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M.  &  C.  wrote  the  letter  of  instructions  to  the 
plaintiff,  which  was  signed  by  the  defendant, 
who  had  policies  of  insurance  effected  on  the 
ship  and  cargo,  for  whomsoever  it  might  con- 
cern, and  gave  his  notes  for  the  premium. 
That  the  plaintiff,  before  he  sailed,  was  fully 
informed  of  the  arrangements,  between  M.  & 
C.  and  the  defendant,  for  covering  the  vessel 
and  cargo  by  the  defendant's  name  ;  and  that 
M.  &  C.  owned  the  cargo,  and  had  paid  all  the 
advances  for  the  ship,  and  were  to  pay  the 
seamen's  wages  ;  that  when  the  ship  sailed 
from  Sandy  Hook,  on  her  voyage  out,  the 
plaintiff,  as  master,  gave  an  order  on  M.  &  C. 
to  pay  the  pilotage,  which  was  accordingly 
paid  by  them.  That,  on  the  return  of  the 
ship  to  N.  Y.,  M.  &  C.  paid  off  the  crew,  and 
requested  the  plaintiff  to  present  his  bill, 
which  he  accordingly  gave  to  them,  dated  May 
12,  1817,  making  them  debtors  to  him  for  the 
amount.  That  M.  &  C.,  May  13,  paid  him 
$500,  leaving  a  balance  due  to  him  of  $957.87, 
17  1*]  *which  remained. unpaid.  That  M.  & 
C.,  in  October  following,  were  discharged 
under  the  Insolvent  Act. 

The  defendant  objected  that  the  plaintiff 
having  shown  a  special  agreement  for  wages, 
could  not  recover  in  this  action,  on  the  general 
count  for  a  quantum  meruit ;  but  the  judge 
reserved  the  question,  and  directed  the  jury  to 
find  a  verdict  for  the  whole  sum;  and  they, 
accordingly,  found  a  verdict  for  the  plaintiff, 
for  $1,091.94,  subject  to  the  opinion  of  the 
court  on  the  whole  case,  which  either  party 
was  to  be  at  liberty  to  turn  into  a  bill  of  excep- 
tions. 

Mr.  Anthon,  for  the  plaintiff,  contended  :  1. 
That  the  evidence  in  the  case  fully  proved  that 
the  defendant  was  the  owner  of  "the  ship  and 
that  the  register  itself  was  conclusive  as  to  that 
fact,  in  this  case.  (14  East,  230  ;  2  Campb., 
170  ;  2  Ta,unt.,  5  ;  14  Johns.,  201 ;  15  Johns., 
303.)  The  defendant  cannot  be  permitted  to 
contradict  his  own  solemn  act  and  oath.  But 
it  will  be  said  that  the  bill  of  sale,  though 
absolute  on  the  face  of  it,  was,  in  fact,  a  mort 
gage  ;  but  after  the  full  evidence  of  absolute 
ownership,  can  the  defendant  prove,  by  parol, 
that  the  transfer  was  by  way  of  a  mortgage  ? 
As  between  the  parties,  they  must  be  concluded 
by  the  written  documents,  and  are  not  at  lib- 
erty to  gainsay  the  fact  as  to  the  defendant 
being  the  owner.  (Phil.  Ev.,  423  ;  3  Wils., 
275  ;  8  Mass.,  517.)  In  the  case  of  Robinsonv. 
M'Donell,  2  Barn.  &  Aid.,  13(5,  which  was  per- 
fectly analogous,  it  was  held  that,  as  between 
the  parties,  the  absolute  bill  of  sale  was  bind- 
ing, and  that  the  parol  agreement  could  Dot  be 
set  up  in  contradiction  to  it.  2.  But,  admit- 
ting the  evidence,  it  shows  that  the  defendant 
was  a  'mortgagee  in  possession,  exercising 
every  possible  act  of  ownership  in  relation  to 
the  ship  ;  and,  as  such  mortgagee  in  possession, 
he  is  liable  for  the  wages  of  the  master  and 
mariners.  3.  The  defendant  took  the  ship 
subject  to  all  existing  incumbrances  on  her, 
and  to  all  contracts  made  by  the  owners  and 
master,  previous  to  the  transfer.  (Portland 
Bank  v.  Stubbs,  6  Mass.,  422.) 

Mr.  D.  B.  Ogden,  contra.  If  the  plaintiff 
had  sued  M.  &  C.,  he  must  have  brought  his 
172*]  action  on  the  express  agreement,  *or 
have  been  nonsuited.  He  never  could  recover 
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on  the  quantum  meruit.  Admitting  that  the 
defendant,  afterwards,  became  the  owner,  may 
he  not  say  to  the  plaintiff  :  "  You  must  look 
to  M.  &  C.,  with  whom  you  made  your  special 
contract  ?"  Can  the  plaintiff,  then,  recover 
against  the  defendant  on  an  implied  assump- 
sit  f  The  law  will  not  imply  a  promise  to  pay, 
against  the  clear  and  manifest  equity  of  the 
case.  The  plaintiff,  before  he  entered  into  his 
engagement,  as  master,  had  full  knowledge  of 
the  transaction  between  M.  &  C.  and  the 
defendant,  .and  that  the  latter  had  no  interest 
whatever  in  the  vessel  or  voyage.  It  would, 
therefore,  be  unjust  to  permit  him  to  recover 
against  the  defendant.  After  the  voyage,  the 
plaintiff  made  out  his  bill  against  M.  &  C., 
and  received  a  part  from  them  ;  and  did  not 
call  on  the  defendant,  until  he  had  parted  with 
the  property,  and  M.  &  C.  had  become  insolv- 
ent. 

It  is  true,  that  as  between  the  parties  them- 
selves, to  a  written  instrument,  parol  evidence 
is  not  admissible  to  vary  it ;  but  this  rule  does 
not  apply  to  third  persons,  where  the  object  is 
to  show  the  true  nature  of  the  transaction. 

If  the  defendant  was  a  mortgagee,  he  "was 
the  legal  owner ;  and  his  oath,  at  the  custom 
house,  was  not  inconsistent  with  the  fact. 
Besides,  the  oath  is  merely  that  he,  an  Ameri- 
can citizen,  and  not  a  subject  of  any  foreign 
state,  has  the  property  in  the  ship  ^  not  but  that 
some  other  American  citizen  may  also  have  an 
interest. 

Mr.  T.  A.  Emmet,  in  reply,  said  that  as  to 
the  equity  of  the  case,  the  defendant  had  the 
vessel  as  collateral  security,  and  had  been  ben- 
efited by  the  services  of  the  defendant  as  master. 
Suppose  the  plaintiff  had  been  guilty  of  mis- 
conduct as  master,  so  as  to  render  himself 
liable  to  the  owner,  who  would  have  had  the 
right  to  maintain  an  action  against  him  ?  The 
defendant.  He  ought,  then,  to  compensate 
him  for  the  services  which  he  has  faithfully 
performed.  The  privity  of  contract  between 
the  plaintiff  and  defendant,  is  sufficient  in  law 
to  raise  the  implied  axfrumpidt.  The  defendant 
having  made  oath  that  he  was  the  owner,  he 
ought  to  be  held  to  all  the  consequences  of 
ownership. 

*PLATT,  J.,  delivered  the  opinion  [*173 
of  the  court  : 

I  see  nothing  to  support  the  first  objection 
(as  between  these  parties),  viz. :  that  parol  evi- 
dence should  not  be  allowed,  to  prove  that  the 
bill  of  sale,  absolute  in  terms,  was,  in  fact,  to 
operate  as  a  mortgage  merely.  But  whether 
the  defendant  be  considered  as  an  absolute  pur- 
chaser or  as  a  mortgagee  in  possession,  would, 
in  my  judgment, be  immaterial,  provided  there 
was  an  actual  contract  of  hiring  between  him 
a,ud  the  plaintiff  ;  and  in  either  case,  the  rela- 
tion of  owner  and  master  would  exist,  so  as  to 
support  the  claim  of  wages,  if  the  voyage  was 
performed  for  the  use  of  the  defendant. 

What  character  the  transaction  might  bear, 
as  between  the  defendant  and  the  creditors  of 
Minturn  &  Champlin,  whom  it  was  intended 
to  deceive,  is  not  now  a  question.  The  plaintiff 
was  privy  to  the  whole  arrangement.  He  lent 
himself,  throughout,  as  a  willing  instrument 
to  effectuate  the  secret  agreement  between 
Minturn  &  Champlin  and  the  defendant.  He 
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was,  in  fact,  a  party  to  that  agreement,  and 
stipulated,  in  writing  with  Minturn  &  Champ- 
lin,  for  his  reward,  viz.  :  $100  per  month,  and 
seven  tons,  privilege.  That  contract  shows  that 
he  undertook  the  voyage  with  a  clear  under- 
standing that  he  was  to  look  to  them  for  his 
wages.  It  is  proved,  also,  by  the  supercargo, 
that  the  plaintiff  used  his  privilege  of  seven 
tons,  in  conformity  to  that  agreement.  It  seems 
to  me,  therefore,  to  be  utterly  inadmissible  that 
he  should  now,  since  the  insolvency  of  his  real 
employers,  be  permitted  to  turn  round  and  say: 
"The  defendant  was  ostensible  owner,  and 
therefore  he  must  pay  me  wages,  although  it 
was  known  to  me  that  he  had  no  interest  in 
the  voyage,  and  it  was  expressly  agreed  that 
I  should  look  to  Minturn  &  Champlin  for  my 
compensation." 

The  plaintiff  is  bound  by  his  express  contract, 
and  cannot  waive  it  by  electing  to  sue  the 
owner,  when  it  appears  that  he  knew  that  Min- 
turn &  Champlin  were  the  real  shippers,  and 
that  the  defendant  merely  lent  his  ship  and  his 
name,  to  cover  a  voyage  for  their  exclusive 
benefit,  and  without  any  claim  for  freight  on 
'  his  part. 

On  the  merits,  therefore,  I  think  the  plaintiff 
is  not  entitled  to  recover.  But  the  objection 
to  the  form  of  action  seems  to  me,  also,  to  be 
well  founded.  Here  being  an  express  contract 
17-4*J  *for  a  stipulated  amount  and  mode  of 
compensation  for  the  services  rendered,  viz.  : 
"$100  per  mouth,  and  seven  tons  privilege," 
the  defendant  cannot  waive  it,  and  insist  on  a 
quantum  'rneruit. 

The  defendant  is,  therefore,  entitled  to  judg- 
ment. 

Judgment  for  the  defendant. 

Parol  evidence,  to  explain  paper  under  seal.  Cited 
in— 8  Wend.,  645  ;  14  Wend..  67 ;  6  Hill,  221 ;  16  N.  Y., 
343 :  16  Barb.,  454 ;  6  Abb.  Pr.,  122 ;  2  Hall,  19. 

Pleading— Special  Contract.  Cited  in— 12  Wend., 
388  ;  22  Wend.,  583 ;  24  Wend.,  63 ;  2  Hill,  604. 

Mortgagee  of  snip,  when  liable  for  necessaries.  Dis- 
tinguished—4  Mason,  393. 

Cited  in— 4  Hill.,  178 ;  7  Barb.,  492 ;  1  Daly,  175. 

Also  cited  in— 36  Cal.,  44. 
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Real  Property  —  Lease  —  Assignment  —  Condition 
that  Lessors  should  have  Pre-emptive  Riyht, 
and  that  if  Land  be  Sold,  Lessors  should  have 
one  tenth  of  Purchase  Money  —  Not  Repugnant 
to  Grant  of  Fee  Conditional  —  Statute  of  Quia 
Emptores  —  Act  Concerning  Tenures. 

A  covenant  or  condition,  in  a  lease  to  a  person, 
his  heirs  and  assigns,  forever,  yielding  and  paying  a 
certain  yearly  rent,  &c.,  that  in  case  the  lessee  or 
his  heirs,  &c.,  should  be  minded  to  dispose  of 
the  premises,  or  any  part  thereof,  he  should  give 
to  the  lessor,  or  his  heirs,  &c.,  the  right  of  pre-emp- 
tion, or  refusal  of  buying,  and  jjrouJd  not  sell  with- 
out his  leave  ttrst  obtained  under  his  hand  and  seal; 
and  that  on  every  such  sale,  with  such  license. 
should  pay  to  the  lessor  the  one  tenth  of  the  money 
for  which  the  premises  were  sold  :  and  that  in  case 
the  lessee  did  not  keep  and  perform  all  the  condi- 
tions, &c.,  the  lease  and  the  estate  demised  should 
cease,  and  be  void,  is  a  lawful  and  valid  condition  ; 
and  there  being  a  clause  of  re-entry  for  a  breach  of 
the  covenants,  the  lessor  may  bring  ejectment  to 
recover  possession  of  the  premises,on  the  forfeiture. 
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Citations— 1  Vol.  J.  &  V.,  67  ;  2  Bl.  Com.,  91, 96, 154 ; 
Co.  Litt.,  201,  223 a.;  10  Co.,  38  b.;  2  Leon., 82 ;  3 Leon., 
182:  Bac.  Abr.,  tit.  Condition,  L.;  8  T.  R.,  60-64 ;  2  Bl. 
Com.,  57-72,  77,  79 ;  18  Edw.  I.,  ch.  1 ;  Stat.  Edw.  III., 
ch.  12  ;  2  Inst.,  66 ;  12  Car.  II.,  ch.  24. 

Tj^  JECTMENT  for  a  farm  in  Rhinebeck,  in 
J-J  the  County  of  Dutchess,  tried  before  Mr. 
Justice  Yates,  at  the  Dutchess  Circuit,  in  Sept.. 
1816.  A  verdict  was  taken  for  the  plaintiff, 
by  consent,  subject  to  the  opinion  of  the  court 
on  a  case  containing  the  following  facts.  The 
lessors  proved  their  title,  by  a  deed  dated  Jan. 
5,  1790,  from  Margaret  Livingston,  widow  of 
Robert  R.  Livingston,  to  Gertrude,  the  wife  of 
the  lessor,  Morgan  Lewis. 

The  defendant  gave  in  evidence  a  lease  dated 
Npv.  21,  1805,  from  the  lessors  of  the  plaintiff 
to  John.  G.  Hester,  by  which  the  lessors,  in 
consideration  of  the  rents  and  covenants  there- 
inafter mentioned,  to  be  paid  and  kept,  &c., 
on  the  part  of  the  lessee,  "  demised,  set,  and 
to  farm  let  unto  the  party  of  the  second  part, 
his  heirs,  executors, administrators  and  assigns, 
all  that  farm,"  &c.  "  To  have  and  to  hold  the 
farm,  &c.,  to  the  party  of  the  second  part,  his 
heirs,  executors,  administrators  and  assigns, 
forever,  to  the  proper  use,  benefit  and  behoof 
of  the  party  of  the  second  part,  his  heirs, 
executors,  administrators  and  assigns,  during 
the  time  aforesaid,  yielding  and  paying  there- 
for, yearly,  and  every  year,  unto  the  parties  of 
the  first  part,  and  the  survivor  of  them,  and 
the  heirs  and  assigns  of  the  said  Gertrude,  for 
and  during  the  term  hereby  granted,  the  yearly 
rent  of  eighteen  bushels  of  good  merchantable 
winter  wheat,  on  the  *first  day  of  [*175 
May,  yearly  ;  and  also,  yielding,  rendering 
and  performing  to  the  said  M.  and  G.,  or  the 
survivor  of  them,  &c.,  one  day's  work  yearly, 
with  a  wagon,  sled  or  plough,  and  an  able  man 
to  drive,  with  horses  or  oxen,  to  perform,  as 
in  such  case  is  reasonable  ;  and  that  in  such 
manner,  and  at  such  time  and  place  yearly, 
within  six  miles  of  the  demised  premises,  as 
the  said  M.  and  G.,  &c.,  shall,  from  time  to 
time,  appoint  and  direct  ;  provided  always, 
and  these  presents  are  upon  this  condition,  that 
if  the  said  yearly  rent,  &c.,  or  the  one  day's 
work,  &c. ,  shall  be  behind  and  unpaid,  or 
unperformed,  in  part,  or  in  all,  for  the  space 
of  twenty  days  next  after,  &c. .  or  if  the  party 
of  the  second  part  shall  not  observe,  keep  and 
perform  the  several  articles,  covenants  and 
agreements  particularly  expressed  on  his  part, 
to  be  observed,  &c.,  that  then  these  presents, 
and  the  estate  hereby  granted,  &c.,  are  to  be 
void,  determine  and  cease,"  &c.,  with  a  clause 
of  re-entry,  and  of  distress,  &c.  Then  followed 
the  covenants  on  the  part  of  the  lessee,  viz.  : 
"  That  in  case  the  party  of  the  second  part,  his 
heirs,  executors,  administrators  and  assigns, 
or  any  of  them,  shall,  at  any  time  hereafter, 
be  minded,  and  desirous  to  dispose  of  the  said 
farm,  land  and  premises  hereinbefore  demised, 
or  any  part  thereof,  with  .the  appurtenances, 
that  "then  the  party  aforesaid  of  the  second 
part,  his  executors,  administrators  or  assigns, 
shall  and  will  first  offer  and  give  the  pre-emp- 
tion of  buying  and  purchasing  the  same  unto 
the  said  M.  &  G.,  or  the  survivor  of  them,  &c., 
and  shall  not,  nor  will  sell  the  same,  but  first 
have  leave,  under  the  hand  and  seal  of  the  said 
M.  and  G.,  &c.  And  on  every  such  sale,  so  . 
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with  leave  as  aforesaid  obtained,  shall  pay  to 
the  said  M.  and  G.,  &c.,  a  tenth  part  of  the 
money  for  which  such  premises  are  so  sold  or 
assigned,"  &c. 

Hester,  the  lessee,  by  an  indorsement  on  the 
back  of  the  lease,  dated  Sept,  1, 1812,  assigned 
the  lease  and  premises  to  David  Wager,  with- 
out any  license  from  the  lessors,  and  without 
offering  the  pre-emption  or  refusal  to  them, 
or  paying  them  the  one  tenth  of  the  price  of 
such  assignment. 

The  defendant  then  produced  receipts  to 
David  Wager1,  dated  Jan.  22,  1813,  and  of  July 
19,  1814,  in  full  for  rent,  signed  by  the  reputed 
1 76*]  agents  of  the  lessors.  *The  defendant 
offered  to  prove  that  he  had  paid  to  Alexander 
Thompson,  since  deceased,  and  who  was  in 
the  habit  of  receiving  rents  for  the  lessors,  the 
one  tenth  part  of  the  consideration  money,  for 
the  assignment  of  the  lease  to  Wager  ;  but  the 
judge  overruled  the  evidence.  The  lessors 
proved,  by  the  agent  who  gave  the  receipt  in 
1814,  that  he  was  induced  to  settle  with  D. 
Wager  for  the  rent,  from  seeing  his  name  in 
the.  rent  book  kept  by  the  former  agent  of  the 
lessors,  but  that  he. had  never  communicated 
the  fact  to  the  lessors,  nor  did  he  believe  that 
they  were  acquainted  with  it ;  that  the  witness 
had  never  exhibited  any  account  to  the  lessors, 
or  made  any  settlement  with  them.  It  was 
proved  that  Wager  had  agreed  to  sell  the  prem- 
ises to  the  defendant  for  $1,150,  part  of  which 
he  had  paid  ;  and  that  the  defendant  entered 
into  possession  of  the  premises  in  pursuanc'e 
of  that  agreement,  though  Wager  retained  the 
lease  and  assignment  until  the  whole  money 
was  paid  ;  and  in  1816,  the  defendant  carried 
the  rent  wheat  to  the  mill  of  the  -lessors,  with 
a  view  to  be  acknowledged  tenant ;  but  the 
miller  refused  to  accept  the  wheat. 

This  cause  was  argued  in  May  Term.  1818, 
by  Mr.  J.  Emott  for  the  plaintiff,  and  by  Mr. 
Oakley  for  the  defendant ;  and  again,  in  Janu- 
ary Term  last,  by  Messrs.  F.  A.  Livingston  and 
M.  Lewis  for  the  plaintiff,  and  Mr.  Oakley', 
Att'y-Gen.,  for  the  defendant. 

For  the  plaintiff,  it  was  contended  :  1.  That 
the  lease  or  instrument  under  which  the  de- 
fendant claimed  title,-  did  not  convey  an  estate 
in- fee  simple,  or  the  highest  estate  known  in 
the  law,  transferring  the  whole  interest  of  the 
grantor  to  the  grantee,  to  be  held  in  absolute 
demesne  as  of  fee  ;  but  that  it  was  rather  a  sort 
of  base  or  qualified  fee.  That  the  parties  in- 
tended to  establish  the  relationship  of  landlord 
and  tenant  between  them,  by  this  indenture, 
was  evident^  from  the  language  of  the  instru- 
ment. The  words  are  "demise,  set  and  to 
farm  let,"  which  always  denote  a  tenancy,  and 
not  a  fee  simple  absolute  ;  the  grant  is  sub- 
jected to  various  reservations  ;  a  rent  charge, 
or  annual  rent,  with  a  power  of  distress;  a 
rent  service,  or  certain  personal  services  to  be 
performed  by  the  grantee  ;  a  right  of  pre-emp- 
tion on  sale  ;  a  tenth  of  the  purchase  money 
177*]  on  alienation  ;  a  prohibition  *to-aliene 
without  license  ;  and  lastly,  an  agreement 
between  the  parties  that  each  and  every  of 
these  reservations  shall  be  a  condition,  on  the 
failure  of  which  a  forfeiture  shall  accrue,  and 
the  grantor  have  a  right  of  re-entry.  Here, 
then,  are  all  the  requisites  to  create  a  tenancy  ; 
and  if  a  tenancy,  there  must  be,  if  not  an  actual, 
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at  least,  a  potential  reversion  in  the  grantor. 
The  only  ground  for  presuming  that  this  lease 
created  an  estate  in  fee  simple,  in  the  first 
grantee,  must  be  the  words  of  inheritance  and 
perpetuity  contained  in  it.  Now,  though  these 
words  are  essential,  in  the  common  law  as- 
surance, to  create  an  estate  in  fee  simple,  yet 
they  do  not  necessarily,  ex  fi'termini,  vest  such 
an  interest ;  for  they  may  be  so  qualified  as 
to  give  the  deed  the  effect  of  letting  to  farm 
only.  There  is  no  valid  objection  to  this 
species  of  letting  in  fee  ;  and  that  it  has  existed 
in  England  from  the  earliest  times,  there  can 
be  no  doubt.  (Termes  de  Ley,  384  ;  Co.  Litt., 
143  a,  143  b,  note,  144  a  ;  Doug.,  627 :  2  Co., 
54;  Cro.  Eliz.,  505.)  Indeed,  Sir  William 
Blackstone  (2  Bl.  Com.,  43),  in  treating  of 
rents,  observes  that  "  a  fee-farm  rent"  is  only 
letting  lands  to  farm  in  fee  simple,  instead  of  the 
usual  method  for  iife  or  years  ;"  and  he  defines 
it  to  be  "  a  rent  charge  issuing  out  of  an  estate 
in  fee,  of,  at  least,  one  fourth  of  the  valufe  of  the 
lands,  at  the  time  of  its  reservation  ;"  though, 
as  Hargrave  observes,  the  quantum  of  rent  is 
not  essential  to  create  a  fee-farm.  But  whether 
such  estates  exist  in  England  or  not,  is  .per- 
fectly immaterial,  for  it  is  sufficient  for  our 
purpose  that  they  exist  here,  and  have  been 
recognized  by  various  Acts  of  the  Legislature. 
(1  N.  R.  L.,  73  ;  27  Hen.,  VIII. ,  ch.  10  ;  1  N. 
R.  L.,  438,  sess.  36,  ch.  63,  sec.  17  ;  32  Hen., 
VIII.,  ch.  37.)  Leases  or  grants  in  fee,  re 
serving  rents,  have  been  in  use  in  N.  Y.,  since 
the  first  period  of  its  history  as  an  English 
colony.  The  Act  of  April  9,  1805  (28th  sess., 
ch.  98),  is  declaratory  of  the  law  of  this  State  on 
the  subject.  It  says  :  "  Whereas,  it  has  been 
doubted  whether  the  provisions  contained  in 
the  Act,  entitled  'An  Act  to  Enable  Grantees 
of  Reversions  to  Take  Advantage  of  the  Con- 
ditions to  be  Performed  by  Lessees,'  extend  to 
any  but  assignees  of  reversions  dependent  on 
estates  for  life  or  years;  and  whereas,  leases  or 
grants  in  fee, '*reserving  rents,  have  [*178 
long  since  been  in  use  in  this  State,  and  to 
remove  all  doubts  respecting  the  true  con- 
struction of  the  said  Act,  &c. ,"  it  is  enacted, 
"that  all  the  provisions  of  the  said  Act,  and 
the  remedies  thereby  given,  shall  be  continued 
to  extend  as  well  to  grants  or  leases  in  fees 
reserving  rents,"  &c.  In  Doef  v.  Carter,  8  T. 
R. ,  57,  60,  Lord  Kenyon  says,  "  modus  et  con- 
ventus  mncunt  legem";  though  that  maxim  is 
to  be  taken  with  some  qualification.  For  a 
grantor,  when  he  conveys  an  estate  in  fee  can- 
not annex  a  condition  to  his  grant  not  to 
aliene,  nor  when  he  conveys  an  estate  tail,  a 
condition  not  to  bar  the  entail.  Such  restric- 
tions are  imposed  to  prevent  perpetuities  ;  but 
short  of  that  restriction,  both  parties  to  a  con- 
tract may  model  it  in  what  manner  they  please." 
This  general  doctrine  will  apply  to  a  lease  of 
this  kind,  as  well  as  to  any  other. 

At  common  law,  the  tenant  could  make  a 
feoffment  of  a  Dart,  or  of  the  whole  of  his 
lands,  to  be  held  of  himself,  thereby  creating 
a  mesnalty  between  the  tenant  paravail  and 
the  Chief  Lord,  to  the  injury  of  the  latter.  To 
remedy  this  mischief,  it  was  declared  by  the 
Great  Charter  of  Hen.  III.,  clr.  32,  that  no 
freeman  should  thenceforth  give  or  sell  any 
more  of  his  land,  but  so  that  of  the  residue, 
the  lord  of  the  fee  might  have  the  services 
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due  to  him,  and  which  belonged  to  the  fee. 
And  so  the  law  continued  until  the  18th  Edw. 
I.,  when,  wearied  with  the  questions  per- 
petually arising  as  to  the  competency  of  the 
lands  reserved,  to  answer  the  services  to  the 
chief  lords,  the  Statute  of  Quid  Emptores  was 
passed,  at  their  instance,  and  for  their  benefit, 
enacting,  that  "  thenceforth  it  shall  be  lawful 
to  every  freeman  to  sell,  at  his  own  pleasure, 
his  lands  and  tenements,  or  part  of  them,  so 
that  the  feoffee  shall  hold  the  same  lands  or 
tenements  of  the  Chief  Lord  of  the  same  fee,  by 
such  service  and  customs  as  his  feoffer  held 
before."  From  the  last  clause  of  this  Act, 
Littleton,  Brooke,  Coke  and  others  (Co.  Litt., 
sees.  215.  216,  223  a;  Bro.  Cond.,  sec.  57), 
have  drawn  the  inference,  that  since  the  Stat- 
ute-of  Quia  Emptores,  a  condition  not  to  aliene 
in  a  conveyance  in  fee,  is  void  ;  because  the 
Statute  having  transferred  the  tenure  from  the 
mesne  to  the  Chief  Lord,  no  possibility  of  re- 
version remains  in  the  mesne  Lord,  whereby,  on 
a  forfeiture,  the  estate  may  revert  to  him; 
1  7i>*]  *evidently  referring  to  the  feudal  com- 
mon law  tenures,  and  not  to  such  as  might  be 
created  on  stipulated  services  and  renders. 
But  these  same  writers,  afterwards,  admit  that 
collateral  and  special  conditions  are  valid  (Co. 
Litt,,  223  a  ;  Bro.  Cond.,  '135);  and  Brooke 
(Coud.,  57)1  states  a  case  (13  Hen.  IV.)  in 
which  a  condition  not  to  aliene  in  a  convey- 
ance in  fee,  was  held  good.  And  Lord  Coke, 
pursuing  the  same  principle,  that  the  condi- 
tion is  void,  for  want  of  tenure  between  feoffor 
and  feoffee,  is  obliged  to  admit  that  to  pro- 
duce the  effect,  the  feoffor  must  part  with  his 
whole  interest,  and  must  restrain  the  whole 
power  of  the  feoffee.  (Co.  Litt.,  223  a,  b.)  In 
the  present  case,  there  is  a  tenure  created  by 
express  contract  ;  there  is,  moreover,  a  rent 
service  which  always  creates  a  tenure.  (Co. 
Litt.,  142  a,  143'«.)  Besides,  the  rent  is  con- 
nected with  praedial  service,  and  the  land  is 
made  liable  for  both  rent  and  service,  to  a 
right  of  pre-emption,  and  to  the  payment  of  a 
tenth  on  alienation.  Can  it  be  said,  then,  that 
the  grantor  has  parted  with  his  whole  interest, 
or  that  he  has  not  retained  enough  to  support 
the  possibility,  at  least,  of  a  reversion  ?  Again  ; 
the  Statute  being  made  for  the  benefit  of  the 
Chief  Lords,  might  be  waived  by  their  consent; 
and  the  lease  is  evidence,  in  this  case,  of  the 
consent  of  the  parties  interested  to  waive'  it, 
and  to  allow  the  restraint  on  alienation. 

But  the  Statute  of  Quia  Emptores  never  was 
in  force  in  this  State.  Its  object  was  to  sup- 
ISO*]  port  the  military  tenures,  *by  securing 

1.— The  case  in  Brooke  was  this :  Note  by  Yelver- 
ton,  "  that  if  a  man  lease  lands  for  a  term  of  years, 
on  condition  that  he  shall  not  grant  over  his  estate, 
this  is  good,  by  reason  o'f  a  reversion  remaining-  in 
the  lessor.  The  contrary  of  a  feoffment  on  such 
condition,  or  that  the  feoffee  shall  not  commit 
waste,  for  no  right  or  interest  remains  in  the  feoff- 
or." 

Fulthrop.  A  man  gives  in  tail,  on  condition  that 
the  donee  shall  not  aliene  or  discontinue  ;  this  is  a 
good  condition,  which  Ascue  granted  and  agreed  to 
(lib.  33  Ass.,  p.  11) ;  and  contrary  of  a  fee  simple  f 
yet  it  is  said  that  in  13  Hen.  IV.,  in  ejection*  fermce 
had  before  Paston,  the  law  is  contrary,  as  appears. 

Bro.,  135.  Condition  that  J.  N.,  who  is  enfeoffed 
in  fee,  shall  not  alione  to  anyone,  is  not  valid  ;  con- 
trary, that  he  shall  not  aliene  to  W.  S.  But  a  gift 
in  tail,  upon  condition  that  the  tenant  shall  aliene 
to  no  one,  is  good,  by  reason  of  the  reversion  in  the 
donor.  Per  Fairfax  and  Hussey. 
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to  the  Chief  Lords  of  fees,  their  escheats,  ward- 
ships, marriages,  &c.  ;  and  these  were  all 
abolished  by  the  12  Car.  II.  Tn  1660,  reserving 
only  the  tenure  of  free  and  common  socage, 
frankalmoigne,  copyholds  and  the  honorary 
services  of  grand  sergeantry.  But,  at  that 
time,  N.  Y.  was  a  Dutch  colony,  and  did  not 
become  a  British  colony  until  Aug.  30,  1664, 
so  that  the  Statute  could  not  apply  here? 

[SPENCEK,  Ch.  J.  We  never  supposed  that 
the  Statute  of  Quid  Emptores  existed  here  ; 
though  it  might,  perhaps,  be  resorted  to  by 
way  of  analogy  to  our  Act  Concerning  Tenures, 
the  language  of  which  is  taken  from  the  En- 
glish Statutes.] 

The  Act  Concerning  Tenures  appears  to  be 
without  object,  and  without  effect.  The  first 
clause  seems  to  be  an  attempt  to  revive  feudal 
tenures,  while  the  next  section  re-enacts  the 
Statute  of  12  Car.  II.  abolishing  such  tenures. 
Those  Statutes  can  have  no  effect  here  ;  there 
is. nothing  on  which  they  can  operate.  Here 
are  neither  lords  nor  knights.  Any  other  ten- 
ure but  what  is  purely  allodial,  is  repugnant 
to  the  spirit  and  principles  of  our  free  govern- 
ment. Indeed,  the  6th  section  of  the  Act 
declares  that  tenures  upon  gifts,  grants  and 
conveyances  heretofore  made,  or  hereafter  to 
be  made,  by  any  letters  patent  under  the  great 
seal  of  the  State,  shall  be,  and  remain  allodial, 
and  not  feudal ;  while  lands  held  by  grants 
from  the  Crown,  previous  to  July  4,  1776,  are 
declared  to  be  held  in  free  and  common 
socage  ;  and  the  Act  provides  that  nothing  in 
it  shall  be  construed  to  takeaway  or  discharge 
any  rents  certain,  or  services  incidental  to 
tenure  in  common  socage.  Why  this  distinc- 
tion was  made,  it  is  not  easy  to  imagine,  unless 
it  was  to  give  color  of  right  to  a  demand  of  the 
quitrents,  reserved  to  the  Crown  on  grants 
made  under  its  authority,  though  previously 
taken  away  by  the  Constitution  (35th  article), 
from  April  19,  1775,  with  the  other  preroga- 
tives of  the  Crown.  Fealty  was  not  only  an 
incident  to.  but  inseparable  from  all  tenures. 
(Co.  Litt.,  93  a.)  It-was  due  to  the  King,  in 
his  capacity  as  lord  paramount  of  the  soil ; 
and  is  very  distinct  from  that  allegiance  which 
is  due  to  him,  as  head  of  the  government. 

^Though  fines  for  alienation  are  [*181 
abolished,  yet  there  is  nothing  in  the  Act 
against  the  tenths,  on  sales  by  lessees.  Fines 
for  alienation  were  strictly  feudal.  The 
framers  of  the  Act  supposed  that  the  feudal 
tenures  did  exist  here.  A  Statute  abolishing 
all  right  and  claim  of  purveyance  was  passed  ; 
yet  purveyance,  which  was  a  royal  preroga- 
tive, could  not  exist  here.  (Sess.  10,  eh.  2.) 
The  whole  language  of  the  Statute  refers  to 
feudal  rights  and  estates,  and  it  was  intended 
to  abolish  all  feudal  services.  But,  admitting 
even  the  right  of  the  State  to  the  quitrents,  as 
a  forfeited  royalty,  and  furnishing  the  only 
remaining  link  in  the  chain  of  teudal  connec- 
tion between  lord  and  vassal,  it  cannot  affect 
lands  on  which  no  quit  rents  have  been  re- 
served. These  must  be  purely  allodial,  and 
free  from  all  influence  of  the  Statute  of  Quid 
Emptores,  or  its  offspring,  the  Statute  Con- 
cerning Tenures,  both  deriving  their  common 
origin  from  the  feudal  system.  But  these 
Acts  never  were  intended  to  touch  private 
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contracts.  Could  not  the  parties,  before  the 
Statute  of  Quia  fimplores  in  England,  have 
annexed  such  a  condition  as  this  to  a  grant  in 
fee  ?  It  does  not  take  away  all  power  of 
alienation.  If  a  feoffment  in  fee  be  on  condi- 
tion that  the  feoffee  shall  not  infeoff  J.'  S.  or 
his  heirs,  &c.,  it  is  good.  (Co.  Litt.,  223  a, 
223  $.) 

Here,  then,  is  a  lease,  letting  to  farm  in  fee 
simple,  to  which  a  lawful  condition  is  an- 
nexed, and  there  is  nothing  unreasonable  in 
the  condition.  -Here  is  a  perpetual  lease  of  a 
valuable  farm  in  a  well  settled  country,  worth 
above  $2,000.  at  a  rent  of  about  $27  a  year. 
The  lessor  must  have  had  in  view  some  com- 
pensation beyond  the  mere'  rent,  and  it  is  only 
by  a  covenant  of  this  kind  that  a  bad  tenant 
can  be  kept  out,  who  might,  by  his  bad  man- 
agement, injure  the  farm  so  as  to  diminish  the 
value  of  the  one  tenth  of  the  sale. 

For  the  defendant,  it  was  argued  that  the 
covenants  in  this  lease,  so  far  as  they  were  a 
restraint  upon  the  power  of  alienation,  were 
repugnant  and  void.  Undeniably  so.  in  the 
case  of  a  grant  in  fee  simple  absolute.  And 
that  this  is  a  lease  in  fee,  makes  no  difference. 
Fines  for  alienation  are  void  (Shep.  Touch., 
eh.  6,  129;  Co.  Litt.,  sees.  360,  223  a;  3Com. 
Dig.,  tit.  Cond.,  D,  5;  Cruise  Dig.,  tit.  13, 
182*J  *ch.  1,  sees.  21,  24;  Bac.  Abr.,  Cond., 
L) ;  and  this  without  any  distinction  between 
leases  or  absolute  grants  in  fee.  All  condi- 
tions in  restraint  of  alienation,  though  not 
void,  are  still  to  be  construed  with  great  strict- 
ness, and  in  favor  of  the  lessee.  (Cruise  Dig., 
tit.  13,  ch.  1,  sees.  35,  36,  460,  120 ;  3  Com. 
Dig.,  Coud.,  D,  7;  Shep.  Touch:,  ch.  6,  158.) 
These  tenths  on  sales  are  in  their  nature  a  fine 
on  alienation,  and  come  within  the  doctrine  in 
regard  to  such  fines. .  Though  the  fine  may  be 
reasonable  in  this  case,  yet  the  court  will  look 
at  the  principle  and  the  consequences  of  such 
covenants.  This  is  not  a  covenant  that  the 
grantee  of  the  lessee  shall  pay  a  tenth  of  the 
purchase  money  to  the  lessor ;  but  that  the 
grantor,  or  lessee  himself,  shall  pay  it ;  and  if 
he  neglects  to  do  so,  his  grant -becomes  void. 
Can  a  lessee  or  party,  by  his  own  act,  .or 
omission  to  perform  a  covenant  by  paying  a 
tenth  of  the  purchase  money  which  he  re- 
ceives to  his  lessor,  defeat  the  very  estate  con- 
veyed by  him,  and  for  which  he  has  received 
the  full  consideration  ?  The  covenant  is  ab- 
surd, as  it  operates  to  create  a  forfeiture  of 
the  lease  and  estate,  after  it  has  been  aliened 
to  another. 

But  the  question  is,  what  estate  passed  by 
this  lease  under  the  laws  of  this  State.  Was 
it  an  estate  in  fee  simple  or  not  ?  An  estate  in 
fee  simple  is  where  a  person  holds  lands  to 
him  and  his  heirs  forever.  (Co.  Litt.,  1  a.) 
It  is  true  that  the  word  "fee"  is  derived  from 
the  feudal  law.  But  we  must  take  the  word 
as  it  is  now  universally  understood.  It  is 
quite  unnecessary  to  go  back  to  the  history  of 
the  feudal  tenures.  Here  is  a  grant  to  a  man 
and  to  his  heirs  and  assigns  forever,  without 
any  reservation  of  any  part  of  the  interest,  to 
create  a  reversion.  There  is  a  certain  condi- 
tion for  which  the  Statute  meant  to  provide  a 
remedy,  and  such  estates  in  fee  simple  are 
recognized.  Suppose  there  had  been  no  stat 
ute  giving  a  remedy  by  ejectment  in  case  of 


non-payment  of  the  rent,  how  could  the  lessor 
ever  get  possession  of  the  laud  for  the  rent  ? 
The  whole  interest  of  the  lessor  is  conveyed, 
and  his  only  remedy  for  a  breach  of  the  con- 
dition is  under  the  Statute.  According  to  our 
law  and  the  principles  and  spirit  of  our  gov- 
ernment, this  must  be  deemed  a  fee  simple,  or 
the  highest  estate  in  law.  If  the  condition  is 
performed,  it  remains  t6  the  grantee  and  his 
heirs  and  assigns  *f orever.  If,  then,  [*  1 83 
it  is  an  estate  in  fee  simple,  the  question  re- 
curs, whether,  if  the  grantor  impose  a  condi- 
tion that  the  grantee  shall  not  aliene  without 
his  consent,  such  condition  is  not  repugnant 
and  void.  That  it  is  so,  will  appear  from  the 
authorities  which  have  been  cited.  (Bac.  Abr., 
tit.  Grant,  I,  393.)  Whether  the  Statute  of 
Quia  Emptores  (2  Reeve's  Hist,  of  Eng.  Law, 
223 ;  2  Inst. ,  500)  was  ever  a  law  of  N .  Y.  or 
not,  it  is"  unnecessary  to  inquire.  It  is  referred 
to  merely  in  aid  of  the  construction  to  be 
given  to  our  Act  Concerning  Tenures.  A 
practical  construction  must  be  given  to  that 
Act.  It  was  intended  to  encourage  alienation, 
and  thereby  promote  agriculture,  and  to  give 
to  every  man  the  complete  ownership  of  land, 
unclogged  with  the  feudal  burdens,  services 
and  restraints.  It  must  be  supposed  that  the 
Legislature  had  some  object  in  view  when 
they  passed  this  Act.  If,  by  the  principles  of 
the  common  law,  or  by  the  existing  laws  of 
this  State,  all  feudal  services  and  clogs  were 
abolished,  what  object  could  remain  on  which 
the  Act  was  to  operate,  but  contracts  and  con- 
ditions in  restraint  of  alienation  ?  There  are 
many  covenants  or  conditions  which  the  law 
will  not  support ;  every  illegal  condition, 
whether  precedent  or  subsequent,  annexed  to 
an  estate,  is  void.  So  a  condition  against  the 
policy  of  the  law  and  the  principles  of  the 
government  is,  void.  (Shep.  Touch.,  132.)  So 
a  condition  in  restraint  of  marriage.  (4  Burr., 
2225.)  So  if  lands  are  given  in  fee  tail,  on 
condition  that  the  tenant  shall  not  suffer  a 
common  recovery.  (Shep.  Touch.,  132.) 

That  this  is  a  beneficial  mode  of  conveying 
lands  may  well  be  questioned  ;  but  it  is  unnec- 
essary to  discuss  that  point. 

PLATT,  J.,  delivered  the  opinion  of  the 
court : 

It  was  proved  that  Hester,  the  lessee,  by  an 
indorsement  on  the  original  lease,  assigned  the 
premises  to  one  David  Wager,  Sept.  1,  1812, 
without  license ;  and  without  offering  pre- 
emption to  the'  lessors ;  and  without  paying 
one  tenth  of  the  price  of  such  assignment. 

An  attempt  was  made  to  prove,~by  the  sub- 
sequent receipt  of  rents,  that  the  forfeiture 
had  been  waived  ;  but  that  ground  *of  [*184 
defense  failed,  because  there  was  no  evidence 
that  the  lessors  were  then  conusant  of  the 
assignment.  We  are,  therefore,  compelled  to 
decide  upon  the  validity  and  effect  of  the  cov- 
enant before  recited. 

.  It  is  contended,  on  the  part  of  the  defendant 
.(who  holds  under  Wager) :  1st.  That  this 
being  a  lease  in  fee,  to  Hester  and  his  heirs 
and  assigns,  according  to  the  principles  of  the 
common  law,  the  covenant  not  to  assign,  &c., 
is  a  condition  repugnant  to  the  grant,  and 
therefore  void.  2d.  That  the  covenant  is 
annulled,  and  the  lessee  had  an  absolute  and 
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unqualified  right  to  assign,  by  virtue  of  the 
Statute  Concerning  Tenures,  passed  Feb.  20, 
1787  (Vol.  I.,  J.  &  V.,  67);  and  which  has 
twice  since  been  incorporated  among  the  re- 
vised statutes. 

The  first  ground  of  objection  is,  in  my  judg- 
ment, without  foundation ;  because  this  is  a 
"  fee  simple  conditional  "  at  the  common  law  ; 
or  a  fee  simple  subject  to  be  defeated  upon  a 
"  condition  subsequent,"  by  the  failure  or  non- 
performance  of  which  an  estate  already  vested 
may  be  defeated.  (2  Bl.  Com'.,  154  ;  Co.  Litt., 
201.)  If  the  condition  had  been  general  and 
absolute,  "  not  to  aliene,"  it  would  have  been 
necessarily  repugnant,  and  therefore  void. 
But  here  there  is  no  such  repugnance.  It  is  a 
grant  to  the  lessee  and  his  heirs  and  assigns ; 
but  coupled  with  a  condition  that  if  lie  is 
minded  to  sell,  he  shall  first  offer  the  premises 
to  his  landlord,  or  obtain  his  license  to  assign; 
and  that  upon  any  assignment  made  by  the 
lessee,  he  shall  pay  one  tenth  of  the  price  to 
his  landlord ;  or  that  the  estate  shall  be  de 
feated.  A  condition  upon,  a  feoff ment  in  fee, 
not  to  aliene,  is  void.  (Co.  Litt.,  223  a;  10 
Co..  38  b.)  But  the  grantee  may  be  restrained 
from  assigning  for  a  particular  time ;  or  from 
alienating  to  a  particular  person.  (2  Leon., 
82  ;  3  Leon.,  182  ;  Co.  Litt.,  228  a;  Bac.  Abr., 
tit.  Cond.,  L.)  So  a  condition  that  the  grant 
shall  be  void  if  the  grantee  becomes  bankrupt 
is  a  good  condition.  (Doe  v.  Carter,  8  T. 
R.,  60-64.)  A  condition  in  a  grant  in  fee 
simple  that  the  deed  should  be  void,  in  case 
the  grantee  assigned  to  a  Mussulman  or  a 
185*]  pagan,  or  to  a  *blacksmith  or  a  dis- 
tiller, would  be  a  good  condition,  and  not 
repugnant  to  the  grant. 

If  the  lessee  in  this  case  had,  in  good  faith, 
offered  the  pre-emption  to  his  landlord  ;  and, 
upon  a  refusal  to  purchase  by  the  landlord, 
the  lessee  had,  without  license,  aliened  to  a 
stranger,  on  paying  or  tendering  to  the  land- 
lord one  tenth  of  the  price,  it  would  present  a 
different  question  from  that  now  before  us. 
There  would  be  a  strong  ground  to  insist  that 
a  condition  not  to  aliene,  and  a  condition  not 
to  aliene  without  license  of  the  grantor,  would 
be  of  the  same  legal  import,  and  equally  re- 
pugnant to  a  grant  in  fee  simple. 

The  Act  Concerning  Tenures  (sec.  1)  de- 
clares "  that  it  shall  forever  hereafter  be  law- 
ful for  every  freeholder  to  give,  sell  or  aliene 
the  lands  or  tenements  whereof  he  or  she  is, 
or  at  any  time  hereafter  shall  be,  seised  in  fee 
simple,  or  any  part  thereof,  at  his  or  her  pleas- 
ure ;  so  always  that  the  purchaser  shall  hold 
the  lands  or  tenements  so  given,  sold  or  aliened, 
of  the  Chief  Lord,  if  there  be  any,  of  the  same 
fee,  by  the  same  services  and  customs  by  which 
the  person  or  persons  making  such  gift,  sale,  or 
alienation,  before  held  the  same,"  &c.  In  order 
to  interpret  this  Statute,  it  is  necessary  to  ex- 
amine the  history  of  the  law  of  tenures.  Ac- 
cording to  the  fuedal  system,  which  is  the 
chief  origin  of  English  tenures,  neither  the 
tenant  in  capite  (who  held  immediately  of 
the  King),  nor  the  tenant  paravail  (who  held 
of  the  tenant  in  capitt),  had  originally  a  right 
to  aliene  or-  devise  the  feud,  without  consent 
of  the  immediate  Lord  of  whom  he  held.  (2  Bl. 
Com.,  57-72.)  By  Magna  Charta,  and  the  Stat- 
ute of  Westminster  (or  quia  emptores,  &c.,  18th 
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Edw.  I.,  ch.  1),  tenants  paravail  were  author- 
ized to  aliene  their  whole  estate,  to  be  holden 
of  the  same  lord,  as  they  themselves  held  it 
before.  But  the  King's  tenants  in  capite,  were 
not  included  in  the  general  words  of  those 
Statutes,  and  could  not  aliene  without  license; 
and  if  they  did  presume  to  do  so.  it  was  orig- 
inally a  cause  of  forfeiture.  And  afterwards, 
by  the  Statute  of  Edw.  III.,  ch.  12,  that  sever- 
ity was  mitigated,  so  that  the  tenant  in  capite 
might  purchase  a  license  for  one  third  of  the 
yearly  value  of  the  land;  and  if  he  sold  with- 
out license,  he  should  pay  a  full  year's  value, 
as  a  fine  for  alienation.  (2  Bl.  Com.,  72;  2. 
Inst.,  66.)  By  the  12th  Car.  II.,  ch.  *24,  [*186 
tenures  by  knight  service  (or  military  feuds) 
were  converted  into  free  and  common  socage; 
that  is,  an  uncertain  service  at  the  discretion 
of  his  lord,  into  a  fixed  and  certain  rent  or  ser- 
vice. (2  Bl.  Com.,  77,  79.)  Free  and  common 
socage  could  not  be  of  the  King  immediately, 
but  of  a  mesne  lord,  and  of  the  King  as  lord 
paramount.  (Ibid.,  86.)  The  Statute  of  West- 
minister (18  Edw.  I. ,  ch.  1,  or  quia  emptores, 
&c.),  directs  "that  upon  all  sales  or  feoff rnents 
of  land,  the  feoffee  shall  hold  the  same,  not  of 
the  immediate  feoffor,  but  of  the  Chief  Lord 
Of  the  fee,  of  whom  such  feoffor  himself  held 
it."  .(Ibid.,  91.)  The  object  of  which  was  to 
secure  to  the  Chief  Lord  (who  was  tenant  in 
ca,pite)  the  benefits  of  escheats,  wardship,  and 
other  incidents,  which  before  fell  into  the 
hands  of  the  mesne  lords.  By  the  Statute  of 
12  Car.  II.,  ch.  24,  fines  for  alienation  were 
abolished. 

In  the  revised  edition  of  the  Statutes  of 
this  State  (by  Jones  &  Varrick)  in  1787,  such 
parts  of  those  old  English  Statutes  as  were 
deemed  applicable  to  our  polity,  were  collected 
and  consolidated  in  our  Act  Concerning  Ten- 
ures. The  object  of  the  Statute  now  under 
consideration,  was  not  to  alter  the  law,  but  to 
adopt,  in  express  terms,  such  of  the  English 
Statutes  relating  to  tenures  as  were  deemed 
to  be  in  force  here.  It  was  at  that  era,  when 
our  Legislature  drew  the  line  of  discrimination, 
and  either  re-enacted  or  repealed  all  the  British 
Statutes  that  extended  to  the  Colony  of  N.  Y. 
The  design  and  effect  of  the  1st  section  of  the 
Act,  was  to'regulate  "subinfeudations,"  so  as 
to  empower  a  feoffee  or  tenant  paravail  to 
aliene,  which,  at  common  law,  originally  he 
could  not  do,  without  express  license,  although 
no  prohibition  or  condition  of  that  kind  was 
expressed  in  the  feoff  ment.  But  the  Legislature 
never  intended  to  deprive  the  parties  of  the 
power,  by  mutual  consent,  of  framing  such 
conditions  as  were  before  lawful. 

Before  the  Statute  of  Quia  Emptores,  the 
tenant  could  not  aliene  without  express  license, 
or  stipulation  for  that  purpose.  The  object 
of  that  Statute,  and  of  the  1st  section  of  our 
Act  Concerning  Tenures,  was  to  reverse  the 
old  rule,  so  that  the  right  of  alienation  was 
made  incident  to  the  grant,  and  followed  of 
course,  wherever  a  fee  simple  estate  was 
granted,  unless  the  parties  qualify  that  right 
by  an  express  *stipulation.  And  pro-  [*187 
vided  the  condition  be  not  unlawful,  nor  im- 
possible, nor  repugnant,  the  parties  have  a 
right  to  bargain  as  they  please. 

The  conditions  stipulated  in  this  lease  are, 
that  the  lessors  should  have  a  pre-emptive 
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right,  and  that,  on  every  sale,  they  should  re- 
ceive one  tenth  of  the  purchase  money.  These 
conditions  were  neither  unlawful,  impossible, 
nor  repugnant;  they  formed  an  essential  part 
of  the  consideration  for  the  grant;  and  we  may 
reasonably  presume,  that  from  a  regard  to 
these  covenants,  the  stipulated  rents  are  lower 
than  would  otherwise  have  been  agreed  on. 
Therefore,  as  the  lessee  failed  to  comply  with 
those  conditions,  the  estate  derived  under  the 
lease  has  become  void,  and  the  plaintiff  is  en- 
titled to  judgment. 

SPENCER,  Ch.  J.,  said,  that  although  he 
concurred  in  the  result  of  the  opinion  deliv- 
ered by  Mr.  Justice  Platt.  that  the  plaintiff  was 
entitled  to  judgment,  on  the  ground  that  the 
condition  giving  the  lessor  a  right  of  pre- 
emption, is  a  lawful  condition;  and  not  having 
been  complied  with,  a  forfeiture  had  been  in- 
curred; yet,  on  the  other  parts  of  the  case,  it 
was  not  necessary,  nor  did  he  mean  to  express 
any  opinion. 

Judgment  for  the  plaintiffs. 

Cited  in— 7  Cow.,  287;  7  Hill,  255;  6  N.  Y.,  490;  9  N. 
Y.,  338;  19  N.  Y.,  75;  2  Barb.,  671;  8  Barb..  33;  4  How. 
Pr.,  398;  29  Mich.,  100. 


THE  PEOPLE  v.  ROBERT  M.  GOODWIN. 

Criminal  Law — Practice — Jeopardy  of  Life  and 
Limb— Disagreement  of  Jury — Power  to  Dis- 
charge— Exists  in  Cases  of  Felo.ny  as  well  as 
Misdemeanor — Jurisdiction  of  Court  of  Gen- 
eral Sessions  for  City  of  New  York. 

In  cases  of  felony,  as  well  as  of  misdemeanor,  if 
the  jury,  after  deliberating  so  long  on  the  prisoner's 
case,  as  to  preclude  a  reasonable  expectation  that 
they  will  agree  on  a  verdict,  unless  compelled  to  do 
so  by  famine  or  exhaustion,  they  may  be  dis- 
charged, and  the  prisoner  be  again  tried  by  another 
jury. 

As  where,  on  an  indictment  for  manslaughter,  the 
jury,  after  a  trial  'of  five  days,  and  after  being  kept 
together  to  consider  of  the  verdict  for  seventeen 
hours,  declared  that  there  was  no  probability  of 
their  agreeing  oi>  a  verdict,  and  it  being  within  half 
an  hour  of  the  time  when  the  court  was  bound  by 
law  to  close  its  session,  the  jui;v  were  discharged, 
and  the  prisoner  again  tried  at  another  court. 

The  Court  of  General  Sessions  of  the  Peace  of 
the  City  and  County  of  N.  Y.,  having,  by  Statute  (2 
N.  II.  L.,  503,  seas.  36,  ch.  85,  sec.  9),  all  the  powers  of 
a  Court  of  Oyer  and  Terminer  and  Jail  Delivery, 
and  to  try  for  all  crimes  (cases  affecting  life  only 
excepted)  and  to  determine  and  adjudge  the  same, 
it  possesses  also,  as  an  incident  of  the  power  to  try, 
the  right  of  discharging  the  jury,  under  circum- 
stances in  which  a  Court  of  Oyer  and  Terminer 
might  do  so.  Whether,  since  the  Statute,  it  has 
also  the  power  of  granting  a  new  trial  on  the  merits. 
Quwe. 

Where  a  prisoner  tried  at  the  Court  of  Sessions,  is 
brought  before  this  court,  on  habeas  corpus  and 
certiorate,  and  a  second  trial  is  ordered,  the  trial 
may  be  before  a  Court  of  Oyer  and  Terminer  'and 
Jail  Delivery,  or  at  the  next  sittings  in  N.  Y.  or 
Albany,  umder  the  Act  (1  N.  R.  L.,  3X5,  sess.  36,  ch.  66, 
sec.  1.,  5). 

Citations-4  Com..  335;  1  Chit.  Crim.  Law,  372:  2 
Johns.  Cas-,  301;  4  Taunt.,  309:  Leach's  C.  C.,  618,  706; 
2  Gall.,  364;  2  Mass.,  494;  2  Cai.,  304;  2  N.  R.  L.,  503. 

rp HE  prisoner  was  indicted  and  tried  at  the 
-L   Court  of  General  Sessions  of  the  Peace, 


NOTE.— Criminallaw— Once  in  jeopardy— What  is 
—CoiiitUtutiimal  provision.  See  People  v.  Olcott,  2 
Johns.  Cas.,  301 ;  People  v.  Barrett,  2  Cai.,  304,  notes: 
TJ.  S.  v.  Perez,  9  Wh.,  579,  note  Law.  ed. 
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held  in  and  for  the  City  and  *County  [*188 
of  N.  Y.,  in  March  last,  for  manslaughter,  in 
killing  James  Stoughton,  Esq.,  on  Jan.  8  last. 
The  trial  lasted  five  days.  The  jury  having 
retired  to  consider  of  their  verdict,  at  2  o'clock 
in  the  morning  of  the  fifth  day,  remained 
until  6  o'clock  in  the  afternoon  of  the  same 
day  (Saturday),  when  they  came  into  court, 
and  being  asked.as  to  their  verdict,  answered, 
by  their  foreman,  that  they  found  the  prisoner 
guilty,  but  begged  leave  to  recommend  him  to 
the  mercy  of  the  court.  Before  the  verdict 
was  recorded,  the  counsel  prayed  that  the  jury 
might  be  polled;  and  on  being  polled,  accord- 
ingly, the  third  juror  answered  not  guilty. 
The  jury"  were  then  sent  out  to  reconsider  of 
their  verdict.  At  half  past  11  P.  M.,  and 
within  half  an  hour  of  the  legal  termination 
of  the  Sessions,  the  court  sent  to  know 
whether  the  jury  were  agreed,  and  being  in- 
formed that  they  liad  not  agreed,  they  were 
sent  for  and  returned  into  court.  On  being 
asked  by  the  presiding  judge,  whether  they 
would-be  able  to  agree  within  half  an  hour, 
being  the  latest  period  to  which  the  court 
could  sit,  according  to  law,  the  jurors  answer- 
ed that  "there  was  not  the  least  possibility 
of  their  agreeing;"  and  the  jury  were,  there- 
upon, discharged  by  the  court.  The  court 
below  having  refused  to  bail  the  prisoner,  he 
was  brought  before  the  Chief  Justice,  on  the 
3d  of  April  last,  who,  after  hearing  counsel, 
admitted  him  to  bail. 

The  defendant,  pursuant  to  his  recognizance, 
appeared  at  the  last  May  Term. 

Mr.  Van  Wyck,  Dist.  Att'y,  stated  that  the 
only  question  was,  whether  the  prisoner  was 
to  be  again  put  upon  his  trial  on  the  indict- 
ment. 

Mr.  Hoffman,  for  the  prisoner,  then  moved 
for  his  discharge,  on  the  ground  that  having 
been  once  tried,  he  could  noMegally  be  put  on 
his  trial  a  second  time.  There  were  cases  of 
physical  necessity;  he  admitted,  where  .sick- 
ness, insanity,  or  other  cause,  rendered  it 
impossible  to  proceed  in  the  ordinary  course, 
where  the  jury  had  been  discharged,  and  the 
prisoner  again  tried;  but  no  instance  could  be 
found  of  a  second  trial  in  a  case  of  this 
nature.  In  all  the  cases  where  *the  [*189 
jury  has  been  discharged,,  it  has  been  in  favor 
of  -life,  or  liberty,  for  the  benefit  of  the  pris- 
oner, and  on  his  motion. 

In  the  case  of  the  People  v.  Dentofi,  2  Johns. 
Cas.,  275,  the  court  say  :  "  The  power  of  dis- 
charging a  jury  in  cases  of  misdemeanors,  as 
in  civil  cases,  rests  in  sound  discretion,  and  is 
to  be  exercised  with  great  caution."  In  the 
case  of  the  People  v.  Olcott,  2  Johns.  Cas.,  801, 
Mr.  Justice-Kent,  who  delivered  the  opinion  of 
the  court,  after  noticing  the  learned  argument 
of  Sir  Michael  Foster,  in  the  case  of  The  Kin- 
locks,  Foster,  22-40,  gives  instances  in  which 
the  rule  that  the  prisoner,  where  the  jury  are 
discharged,  cannot  be  remanded  for  another 
trial,  has  been  made  to  give  way  to  necessity  ; 
but  they  are  of  the  same  character,  or  where 
the  prisoner  has  either  consented  to  their  dis- 
charge, or  it  was  for  his  benefit ;  as  where  he 
becomes  sick  or  insane,  or  one  of"  the  jurors  is 
taken  sick  or  goes  off.  He  observes  that  most 
of  the  cases  on  this  subject  relate  to  trials  for 
capital  offenses  ;  but  the  case  then  before  the 
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court  was  that  of  a  misdemeanor  only,  in 
which  the  power  of  the  court  was  analogous 
to  its  power  in  civil  cases.  In  the  case  of  The 
Kinlocks,  natives  of  Scotland,  who  were  ar- 
raigned before  the  special  commission  for  try- 
ing the  rebels  of  1745,  after  the  jury  were 
sworn,  doubts  were  entertained  whether  the 
prisoners  might  not  avail  themselves  of  a 
clause  in  the  Act  of  Union,  entitling  them,  as 
they  supposed,  to  a  trial  in  Scotland,  and 
whether  they  could  have  the  benefit  of  such 
defense,  under  the  plea  of  the  general  issue. 
And  upon  their  own  motion,  a  juror  was  with- 
drawn, in  order  to  let  them  in  to  plead  the  Act 
specially.  Though  this  was  upon  their  own 
application,  and  for  their  benefit,  it  became  a 
serious  question,  whether  the  consent  of  the 
prisoner  would  avail  the  prosecutor,  or  pre- 
vent the  application  of  the  general  rule.  Nine 
•out  of  the  ten  judges  who  delivered  their 
•opinions  on  the  question,  it  is  true,  agreed 
that  it  was  not  a  case  in  which  the  general  rule 
was  binding.  Tile  cases  of  Th'e  King  v.  Ste- 
venson, and  of  The  King  v.  Salbert,  2  Leach, 
618,  706,  were  cases  of  necessity,  where  a 
juror,  during  the  trial,  was  taken  suddenly  ill, 
and  the  jury  were  discharged,  and  the  pris- 
oners tried  by  another  .jury.  These  being 
19O*]  *cases  of  necessity,  it  is  admitted  that 
they  form  exceptions  to  the  general  rule. 

If  the  power  of  granting  a  new  trial  in  cases 
of  felony  where  the  prisoner  had  once  been 
tried,  does  belong  to  any  court,  the  exercise  of 
it  could  not  be  safely  intrusted  to  a  Court  of 
Sessions.  In  cases  of  misdemeanors,  the  party 
can  have  a  certiorari;  but  in  cases  of  felony, 
it  rests  in  the  discretion  of  the  judges  to  allow 
or  refuse  it.  A  Court  of  Sessions  has  no  power 
to  grant  new  trials. 

Again,  the  5th  article  of  the  Amendments 
to  the  Constitution  of  the  U.  8.,  declares  that 
"  no  person  shall  be  held  to  answer  for  a  capi- 
tal or  otherwise  infamous  crime,  unless  on  a 
presentment  or  indictment  of  a  grand  jury, 
<fec.  Nor  shall  any  person  be  subject  for  the 
same  offense  to  be  twice  put  in  jeopardy  of 
life  or  limb  ;  "  the  words  "  jeopardy  of  limb" 
must  mean  deprivation  of  liberty,  for  dismem- 
berment could  not  have  been  contemplated, 
since  such  a  punishment  did  not  exist  for  ages 
before,  at  the  common  law,  except  the  loss  of 
a  hand  for  striking  in  the  King's  courts.  And 
the  following  clause,  "  nor  be  deprived  of  life, 
liberty  or  property,  without  due  process  of 
law,"  shows  that  those  words  mean  loss  of  lib- 
erty, as  there  was  no  process  of  law  for 
depriving  a  person  of  a  limb.  So  Coke  (2 
Inst.,  42)  understands  the  words  in  the  Great 
Charter  of  Henry  III.  "  Qui  inquisitionem 
petit  de  vita  vel  membris  ;  "  as  the  writ  de  odio 
et  atia,  given  to  a  man  who  was  imprisoned, 
though  for  the  most  odious  cause.  This  pro- 
vision of  the  Constitution  of  the  U.  S.  could 
never  have  been  intended  to  be  restricted  to 
the  Courts  of  the  U.  8: ,  but  was  meant  for  the 
protection  of  every  citizen  of  the  U.  8.,  in  all 
courts  and  places.  The  6th  Amendment 
shows  the  same  solicitude  to  secure  the  right 
of  the  citizen  ;  and  these  articles,  as  the  Con- 
stitution itself,  are  to  be  regarded  as  the  para- 
mount law  of  the  land.  If  putting  a  person 
on  his  trial,  was  not  putting  him  in  jeopardy 
of  limb,  or  imprisonment,  would  not  the  lan- 
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guage  have  been,  that  no  man  should  be  twice 
tried  for  the  same  offense  ?  The  obvious  mean- 
ing is,  that  he  shall  not  be  exposed  to  the  dan- 
ger of  repeated  attacks  and  experiments  on 
the  part  of  the  public  prosecutor,  under  which 
the  most  innocent  must,  at  last,  *suc-  [*101 
cumb.  The  word  "  jeopardy,"  in  its  legal,  as 
well  as  in  it  etymological  or  grammatical  sense, 
means  danger  or  hazard. 

Messrs.  Griffin  and  Wells,  contra,,  admitted 
that  it  was  a  great  and  very  important  princi- 
ple of  the  common  law,  that  the  accused  could 
not  be  twice  put  in  jeopardy  for  the  same 
offense.  But  this  principle  is  to  have  a  rea- 
sonable application.  It  does  not  mean  that  the 
accused  shall  not  be  put  a  second  time  at  the 
bar  of  the  court.  The  true  and  just  sense  of 
the  maxim  is,  that,  having  been  once  fully  and 
fairly  tried  on  the  merits,  and  a  verdict  found 
in  his  favor,  he  shall  not  be  tried  again,  but 
the  verdict  shall  shield  him  from  a  second 
exposure  to  punishment.  The  argument  on 
the  other  side  rests  on  the  authority  of  Lord 
Coke  ;  yet  his  doctrine,  as  has  been  shown -by 
Sir  Michael  Foster,  is  not  supported  by  the 
authorities  which  he  cites;  and  it  might  be 
sufficient  to  refer  to  the  case  of  The  Kinlocks, 
Foster,  23,  to  establish  the  conclusion  that  a 
jury  may  be  discharged,  with  or  without  the 
consent  of  the  prisoner,  in  a  criminal  case  of 
any  description,  and  the  prisoner  be  again 
tried.  So  that  the  rule  is  clearly  not  so  un- 
qualified and  inflexible  as  has  been  supposed 
on  the  authority  of  my  Lord  Coke.  But  it  is 
conceded  by  the  counsel  that  these  are  excep- 
tions to  the  rule,  and  that  is  enough  for  our 
argument.  Sir  Michael  Foster  very  justly 
observes,  "  that  all  general  rules  touching  the 
administration  of  justice,  must  be  so  under- 
stood as  to  be  made  consistent  with  the  fun- 
damental principles  of  justice  ;  and  conse- 
quently, all  cases  where  a  strict  adherence  to 
the  rule  would  clash  with  those  fundamental 
principles,  are  to  be  considered  as  so  many 
exceptions  to  it."  But  these  exceptions  are 
cases  of  necessity  (4  Bl.  Com.,  360) ;  the  object 
of  the  rule  being  to  prevent  juries  from  being 
discharged  from  motives  of  vengeance,  oppres- 
sion or  caprice  ;  or  merely  to  give  the  public 
prosecutor  chance  to  repair  his  own  mistakes 
at  his  own  convenience.  Such  instances  of 
persecution  or  oppression  may,  in  bad  times, 
have  stained  the  records  of  English  jurispru- 
dence ;  but  they  are  no  longer  of  any  weight 
or  authority.  And  the  rule,  with  the  excep- 
tions for  which  we  contend,  is  not  only  the 
*established  law  of  England,  but  has  [*1$)2 
been  reviewed  and  adopted  in  our  own  courts. 
(Keyl,  25,  26  ;  Cpmb.,401  ;  Elizabeth  Meadow' s 
case,  Footer,  76  ;  T.  Raym.;  84  ;  People  v.' 
Denton,  2  Johns.  Cas..  275;  People  v.  Olcott,  2 
Johns.  Cas.,  301;  People  v.  Barrett  I  Johns.,  66; 
People  v.  Casborus,  13  Johns.,  351  ;  2  Hale  P. 
C.,  295;  1  Chit.  C.  L.,  634  ;  Rex  v.  Edwards, 
3Campb.,207:  S.  C.,  4  Taunt,,  309  :  U.  8. 
v.  Coolidge,-2  Galli,  364.)  In  Se.r  v.  Edwards, 
the  prisoner  was  indicted  for  maliciously  shoot- 
ing at  L.  R.,  with  intent  to  kill  him.  'During 
the  trial,  one  of  the  jurors  was  taken  in  a  fit, 
and  the  jury  were  discharged,  and  a  new  jury 
sworn  ;  and  the  prisoner  was  convicted.  The 
counsel  for  the  prisoner  in  that  case  con- 
tended, that  after  the  evidence  was  gone 
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through,  the  jury  could  not  be  discharged  ; 
and  if,  from  any  circumstance  happening  at 
the  trial,  it  becomes  impossible  for  the  jury  to 
find  a  verdict  of  guilty,  it  was  a  sort  of  god- 
send for  the  prisoner ;  but  eleven  of  the  twelve 
judges  before  whom  the  question  was  argued, 
without  hearing  the  other  side,  were  unani- 
mously of  opinion  that  the  conviction  was 
right  ;  that  it  had  been  decided  in  so  many 
causes,  that  it  was  now  settled  law,  and  gave 
judgment  against  the  prisoner.  But  it  is  said 
that  it  is  only  in  cases  of  misdemeanors,  not  in 
cases  of  felony,  that  the  party  may  be  tried  a 
second  time.  Why  such  a  distinction,  if  the 
reason  is,  that  it  is  necessary  to  the  adminis- 
tration of  justice  ?  Hale  (2  Hale  P.  G.,  295,  296) 
makes  no  such  distinction  ;  and  in  the  Doctor 
and  Student  (Dial.,  2,  ch.  52),  it  is  laid  down 
that  "  the  justices  may  set  such  order  in  the 
matter  as  shall  seem  to  them,  by  their  discre- 
tion, to  stand  with  reason  and  conscience,  by 
awarding  a  new  inquest."  In  the  case  of  U. 
8.  v.  Coolidge,  Mr.  Juxtice  Story  would  not 
allow  of  any  such  distinction.  He  said  that  in 
misdemeanors  there  was  a  larger  discretion, 
and  though,  before  the  time  of  Foster,  it  was 
supposed  that  in  capital  cases  the  jury  could 
not  be  discharged,  yet  it  was  now  settled  that 
the  discretion  exists  in  all  cases  ;  but  is  to  be 
exercised  only  in  very  extraordinary  and  spe- 
cial circumstances.  So  in  The  Commonwealth  v.' 
Bowden,  9  Mass.,  494,  the  prisoner  was  indicted 
for  highway  robbery,  and  the  jury,  after  being 
193*]  out  a  day  and  a  night,  said  that  *there 
was  no  probability  that  they  could  ever  agree 
on  a  verdict,  and  were  discharged  without  the 
prisoner's  consent,  and  he  was  afterwards  tried 
and  convicted  by  another  jury  ;  the  Supreme 
Court  of  Mass,  unanimously  decided  that  the 
conviction  was  good ;  observing  that  the 
ancient  strictness  of  the  law  on  this  subject, 
was  much  abated  in  England  ;  and  that  it  was 
inconsistent  with  the  genius  of  our  govern- 
ment to  compel  jurors  to  agree.  And  though 
the  case  of  the  People  v.  Olcott  was  that  of  a 
misdemeanor,  yet  the  whole  reasoning  of  Mr. 
Justice  Kent  is" to  the  same  effect,  and  shows 
that,  had  it  been  a  case  of  felony,  his  opinion 
would  have  been  the  same.  (2  Day,  504.)  Nor 
is  the  argument  drawn  from  the  Sessions  of  N. 
Y.,  being  an  inferior  court,  entitled  to  any 
weight.  That  court,  -by  Statute  (2  N.  R.  L.", 
503),  is  invested  with  all  the  powers  of  a  court 
of  Oyer  and  Terminer  and  Jail  Delivery,  ex- 
cepting as  to  capital  cases.  Being,  then, 
empowered  to  try  such  offenses,  that  power 
must  be  according  to  the  same  rules  which 
govern  the  highest  court.  It  must  act  precise- 
ly as  a  Court  of  Oyer  and  Terminer  and  Jail 
'Delivery  would  act,  if  the  case  was  to  be  tried 
in  those  courts.  The  Court  of  Sessions  in  N. 
Y.  is  to  be  considered  a  Court  of  Oyer  and 
Terminer,  for  every  purpose  in  execution  of 
the  powers  thus  given  to  it  by  statute.  If  a 
verdict  of  acquittal  upon  an  indictment,  mate- 
rially defective,  will  not  afford  a  good  plea  in 
bar  to  a  second  trial  for  the  same  offense, 
surely  there  is  much  less  reason  why  the  pris- 
oner should  be  discharged  under  the  circum- 
stances of  the  present  case. 

As  to  the  objection  drawn  from  the  5th  arti- 
cle of  Amendments  to  the  Constitution  of  the 
U.  S.,  it  is  wholly  inapplicable  to  the  state 
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courts  ;  it  could  not  be  intended  thus  to  limit 
the  state  courts  and  state  sovereignties.  The 
amendment  grew  out  of  the  natural  jealousy 
existing  in  the  states,  of  the  powers  of  the  gen- 
eral government  ;  and  were  intended  to  pro- 
vide for  offenses  under  the  laws  and  Constitu- 
tion of  the  U.  S.  It  was  for  the  purpose  of 
abridging  the  powers  of  the  U.  S.,  and  to 
secure  and  uphold  the  jurisdiction  and  sover- 
eignty of  the  individual  states.  And  the  Legis- 
lature of  the  State  might  now  pass  a  law,  if  it 
were  *expedient,  that  parties  should  be  [*194- 
tried  on  a  second  indictment,  though  the  first 
may  have  been  good.  But  admitting  that  the 
amendment  was  applicable  to  the  State  Courts, 
the  terms  of  it  do  not  apply  here,  for  the 
defendant,  if  sent  to  another  jury,  will  not  be 
put  twice  in  jeopardy,  nor  twice  tried  ;  for 
there  never  has  been  a  trial  in  which  the  mer- 
its of  the  case  have  been  decided  upon.  If 
merely  being  put  on  trial,  and  the  jury  are  dis- 
charged, because  they  cannot  agree,  is  suffi- 
cient to  prevent  a  second  trial,  what  becomes 
of  all  the  exceptions  to  the  general  rule  which, 
it  has  been  .conceded,  do  exist  ?  What,  then, 
becomes  of  the  doctrine  derived  from  the 
Amendment  to  the  Constitution  of  the  U.  S., 
which  contains  no  exceptions,  nor  any  pro- 
visions for  those  casualties  which  necessarily 
create  them  ? 

Mr.  T.  A.  Emmet,  in  reply,  contended  that  a 
case  like  the  present  had  never  been  decided 
in  this  court,  nor  in  any  of  the  higher  courts 
of  any  of  the  U.  S.,  except  one  (9  Mass.,  494), 
where  it  was  decided  erroneously,  and  with- 
out adverting  to  or  understanding  the  pro- 
vision of  the  Constitution  of  the  U.  S.  on  the 
subject.  Lord  Coke  (3  Inst.,  110),  from  the 
manner  of  his  expression,  evidently  considered 
it  to  be  a  fundamental  rule  of  the  common 
law,  when  he  says  :  "  To  speak  it  here,  once 
for  all,  if  any' person  be  indicted  of  treason,  or 
of  felony,  or  larceny,  and  plead  not  guilty,  and 
thereupon  a  jury  is  returned  and  sworn,  their 
verdict  must  be  heard,  and  they  cannot  be  dis- 
charged; neither  can.  the  jurors  in  those  cases 
give  a  privy  verdict,  but  ought  to  give  their 
verdict  openly  in  court."  In  1  Inst.  (227,  b), 
the  words,  though  different,  have  the  s'ame 
meaning:  "A  jury,"  he  observes,  "sworn 
and  charged  in  case  of  life  or  member,  can- 
not be  discharged  by  the  court  or  any  other, 
but  they  ought  to  give  a  verdict."  What  Sir 
T.  Raymond  (84)  says  of  Ferrar's  case,  shows 
that  such  was  the  opinion  prevailing  among  the 
learned  in  the  law.  (Hale's  Sum.  P.  C.,  267.) 
The  rule  is  also  laid  down  by  Carthew  (465). 
and  is  adopted  by  Hawk  (P.  C.  B.,  2,  ch.  47, 
sec.  1),  and  with  a  slight  restriction,  by  Black- 
stone  (Com.,  354  ;  3  Bac.  Abr.,  768,  Juries,  G). 
Carthew  says  that  the  rule  was  stated  by  Holt, 
Ch.  J. ,  in  the  case  of  The  King  v.  Perkins,  to 
have  been  so  *decided  by- all  the  judges  [*195 
of  England,  upon  debate  before  them.  It  is 
true  the  judges  and  the  counsel  for  the  Crown 
in  Kinlock's  case  doubted,  and  asserted  that 
"  except  the  resolution  reported  by  Carthew, 
there  is  not  a  single  authority  in  the  books, 
that  a  juror  may  not  be  withdrawn,  or  the 
jury  discharged,  even  in  capital  cases,  with 
the  consent  of  all  parties."  Now,  we  find,  in 
the  report  of  the  case  of  The  King  v.  Perkins 
(1698),  Holt,  403,  that  it  is  there  stated  as  hav- 
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ing  been  so  resolved  by  all  the  judges.  Carthew, 
therefore,  is  not  only  supported  by  this  au- 
thority, but  also  by  a  MS.  note  of  the  same 
resolution  by  Mr.  Justice  Tracy,  referred  to 
by  Mr.  Jodrett,  the  the  counsel  for  the  prison- 
ers in  Kinlock's  case.  These  three  concurrent 
reports  of  that  resolution  are  very  feebly  op- 
posed by  the  MS.  report  of  the  case  of  The 
King  v.  Perkins,  by  Chief  Justice  Eyre.  The 
opinion  expressed  by  Kent,  J. ,  in  Olcott's  case, 
is  extrajudicial ;  but  the  judges  in  Kinlock's 
case  did  no  more  than  to  controvert  the  abso 
lute  universality  of  the  rule  laid  down  by 
Lord  Coke,  and  to  state  exceptions' ;  and  none 
of  the  exceptions,  whether  right  or  wrong, 
bear  any  analogy  to  the  present  case.  Here 
the  counsel  examined  the  several  cases.  (Man 
sell's  case,  1  And.,  103,  104 ;  Roberta'  case,  Kely, 
25,  26  ;  WMtbread's  case  and  Fenwick's  case,  2 
St.  Tr.,  827,  828  ;  King  v.  Jane  D.,  1  Vent., 
69:  2  Hale  H.  P.  C.,  295;  and  see  Emlyn's 
note.} 

Although  there  .certainly  has  been  a  ten- 
dency, by  the  unceasing  operation  of  excep- 
tions, to  undermine  the  general  rule  laid  down 
by  Lord  Coke,  yet  the  later  English  cases  have 
not  extended  the  exceptions  beyond  actual 
physical  necessity.  Eliza  Meadow's  case,  Fos- 
ter, 76  ;  Rex  v.  Scalbert,  2  Leach,  706  ;  and 
Rex  v.  Edwards,  3  Campb.,  207;  S.  C.,  4 
Taunt. ,  309,  were  all  cases  of  extreme  neces- 
sity. The  cases  in  our  own  courts,  as  well  the 
case  of  the  State  v.  Woodruff,  2  Day,  504,  are 
those  of  misdemeanors,  with  which  we  have 
nothing  to  do  in  this  cause.  The  ease  of  the 
People  v. ' Casborus,  13  Johns.,  351,  it  is  true, 
was  a  case  of  felony,  but  it  was  decided  on  the 
same  principle  as  the  case  of  the  People  v.  Bar- 
rett, 1  Johns.,  66,  that,  as  the  first  indict- 
ment was  bad,  so  that  the  judgment,  must  have 
liMi*]  been  arrested,  the  prisoner  *was  never 
put  in  jeopardy.  In  the  Court  of  General 
Sessions  of  the  City  of  N.  Y. ,  there  have  been, 
indeed,  cases  of  felony'  where  the  jury  has 
been  dischaged  ;  and  the  case  of  Hawxhurst,  2 
City  Hall  Recorder,  33,  1817,  indicted  for 
grand  larceny,  where  the  trial  ended  at  2 
o'clock,  and  the  jury,  not  having  agreed  on 
a.  verdict  by  8  o'clock  the  same  evening,  were 
discharged,  shows  how  far  an  inferior  court, 
which  cannot  grant  a  new  trial,  will  go  in  the 
exercise  of  this  assumed  discretionary  power 
over  juries.  U.  S.  v.  Goolidge,  2  Gallis.,  364, 
was  that  of  a  misdemeanor  ;  and  though  Mr. 
Justice  Story  held  that  the  court  had  a  discre- 
tion to  discharge  a  jury,  even  in  a  capital  case, 
he  said  it  was  to  be  exercised  only  in  "  very 
extraordinary  and  striking  circumstances  ;  " 
and  he  very  properly  in  that  case,  did  not  dis- 
charge the  jury,  but  suspended  the  trial ;  and 
the  indictment  was  afterwards  quashed,  on 
motion,  .as  improperly  found.  The  case  of 
Bowden,  9  Mass.,  494,  is,  in  truth,  a  case 
directly  against  the  doctrine  for  which  we  con- 
tend ;  but  It  is  the  only  one,  and  having  been 
decided  on  the  authority  of  modern  English 
cases,  without  any  reference  to  the  provisions 
of  the  Constitution  of  the  U.  S.,  must  be  re- 
garded erroneous  ;  for  since  the  amendment  to 
the  Constitution,  no  American  court  of  justice 
is  at  liberty  to.  adhere  to  English  decisions  on 
this  subject,  if  they  are  found  to  be  opposed 
to  this  provision  of  the  Constitution. 
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The  5th  article  of  Amendments  to  the  Con- 
stitution of  the  U.  S.,  has  been  misunderstood 
by  the  respectable  judge  (the  Mayor)  who  pre- 
sided in  the  Sessions,  in  Havxchursts  case,  and 
in  the  present  case  He  supposed  that  the  words 
"  life  and  limb"  related  to  the  burning  in  the 
hand,  a  punishment  which  had  been  abolished. 
What,  then,  is  the  true  meaning  of  the  words 
"in  jeopardy  of  life  or  limb?"  In  no  state 
of  the  Union  was  there  any  punishment  of 
limb  applicable  to  a  freeman,  to  guard  against 
which,  it  could  have  been  thought-  necessary 
to  introduce  that  expression.  We  find  the 
same  expression  in  the  Bill  of  Rights  of  this 
State  (1  N.  R.  L.,  47,  sess.  10,' ch.  1),  which 
declares  that  "no  person  shall  be  put  out  of 
his  or  *her  franchise  or  freehold,  or  [*197 
lose  his  or  her  life  or  limb,  or  goods  or  chattels, 
unless  he  or  she  shall  be  duly  brought  to 
answer,  and  be  forejudged  .of  the  same,  by 
clue  course  of  law."  There  never  was,  in  this 
State,  any  law  by  which  a  person  could  be 
forejudged  of  loss  of  limb  ;  yet  this  expression 
must  have  some  meaning,  or  it  would  not  have 
been  used.  It  was  copied  into  the  bill  of  rights 
from  an  ancient  English  Statute,  and  was,  no 
doubt,  introduced  into  the  Constitution  of  the 
U.  S.  from  the  same  source.  It  should  have, 
•therefore,  the  same  acceptation  as  in  the 
original  Statute  from  which  it  was  derived. 
It  is  one  of  the  oldest  expressions  known  in 
the  law,  derived  from  the  ancient  punishment 
of  felonies,  and  has  acquired  a  technical  mean- 
ing, which  has  been  preserved  since  the  aboli- 
tion of  the  punishment.  It  means  treason,  and 
every  felony,  whether  clergyable  or  not,  ex- 
ceeding petty  larceny,  though  the  punishment 
of  it  should  not  effect  life  or  limb.  Before  the 
Norman  conquest,  most,  if  not  all,  felonies, 
were  punishable  with  death,  redeemable,  how- 
ever, with  the  were<pld.  (1  Hal.  Hist.  P.  C., 
12,  note.)  In  the  time  of  William  I.,  and 
William  II.,  most  felonies  were  punished  by 
loss  of  limb;  but  in  Hen.,  I,  9  (A.  D.  1103), 
it  was  ordained  by  Parliament  that  the  judg- 
ment for  all  manner  of  felonies  should  be, 
that  the  person  attainted  should  be  hanged  by 
the  neck,  which  continueth  to  this  day.  (3 
last.,  53.)  From  that  time,  though  there  was 
no  punishment  'of  loss  of  limb,  yet  the  phrase 
continued  to  be  used  as  expressing  treason,  or 
felony  above  the  degree  of  petty  larceny. 
Hale  (H.  P.  C.,  70,  73,  ch.  65,  sec.  1)  says  : 
"  Generally,  if  an  Act  of  Parliament  be,  that  if 
a  man  commit  such  an  act,  he  shall  have  judg 
ment  of  life  and  member,  this  makes  the 
offense  felony,  and  this  was  ordinarily  the 
clause  used  in  ancient  Statutes,  as  AVestm.  2, 
ch.  34;  14Edw.  III.,  ch.  10;  28  Edw.  III., 
ch.  3  ;  13  Rich.  II.,  ch.  3  "  Here  the  counsel 
went  into  a  minute  examination  of  these  an- 
cient Statutes,  most  of  which  are  referred  to, 
and  commented  on  by  Coke,  in  his  3  Inst.  (pp. 
90,  101).  He  referred,  also,  to  2  Inst.,  434  ;  1 
Inst.,  390  a,  b;  Bro;  Abr.,  Corone,  pi.  204; 
Hob.,  293  ;  Kale's  H.  P.  C.,  641  ;  1  Hawk.  P. 
C.,  305  :  B,  1,  ch.  40.  sec.  2,  in  further  con- 
firmation of  his  position,  that  where  a  statute 
*enacted  a  judgment  of  life  or  limb  for  [*198 
any  offense,  it  constituted  such  offense  a  fel- 
ony, whether  that  word  was  used  or  not.  The 
words,  he  said,  also  relate  to  clergvable  fel- 
onies' (2  Bale's  P.  C.,  330,  333,  325,  326,  373). 
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as  .well  as  those  not  clergyable,  and  had  no 
reference  to  burning  in  the  hand,  used  in 
clerjryable  offenses,  which  Avas  abolished  in 
Hen.  VII.,  ch.  13,  more  than  200  years  after 
the  phrase  had  acquired  a  precise  meaning  in 
the  law.  Besides,  burning  in  the  hand  was  no 
part  of  the  punishment,  but  merely  to  prevent 
the  benefit  of  clergy  a  second  time.  (5  Co., 
50  a,  b  ;  Hob,,  294.)  Nor-  does  the  phase 
relate  to  cropping  the  ears  or  loss  of  hands. 
The  loss  of  hands  was  a  punishment  for  strik- 
ing in  a  superior  court  of  justice,  which  was 
never  considered  a  felony,  at  least  since  the 
Norman  conquest ;  and  it  being  an  aggravated 
contempt  in  the  face  of  the  court,  it  was  punish- 
able without  the  intervention  of  a  jury.  Besides, 
the  punishments  of  cropping  and  loss  of  limb, 
were  enacted  by  comparatively  modern  statutes, 
as 5  and  6 Edw.  VI.,  38  Hen.  VIII.,  andSEliz., 
none  of'which  we.re  applicable  to  this  country, 
and  could  never  have  been  contemplated  by 
the  framers  of  the  Constitution.  These  words, 
then,  convey  a  legal  meaning,  as  definite  as  the 
word  "felony"  itself.  And  so  Mr.  Justice 
Kent  understood  them  in  Olcott's  case,  when 
commenting  on  the  rule  laid  down  in  Co.  Litt., 
227  b,  in  cases  of  life  and  member,  "  and  so  in 
all  cases  of  felony." 

Then,  as  to  the  meaning  of  the  words,  being 
"put  in  jeopardy,  "they  cannot  mean  the  trying 
a  person  a  second  time,  after  one  complete 
and  effectual  trial  had  been  had  ;  for  it  re- 
quired no  article  of  the  Constitution  to  prohibit 
that.  This  phrase,  though  well  known  in  the 
language,  and  not  of  frequent  use,  and  having 
no  precise  technical  signification,  yet  is  often 
found  in  our  law  books.  (Foster,  37.)  It  sig- 
nifies hazard,  danger,  peril.  There  may  be 
cases  in  which  the  indictment  is  so  radically 
bad,  that  no  judgment  could  be  rendered  on  it; 
or  theFe  may  be  some  physical  necessity  or 
casualty  intervening  that  would  render  a  con- 
viction impossible;  and  in  such  cases  it  might, 
perhaps,  be  said  that  the  prisoner  had  not  been 
put  in  jeopardy.  But  the  present  case  differs 
from  every  one  that  has  been  cited  ;  and  it 
1 99*]  *may  be  laid  down  as  a  general  position, 
that  where  the  judgment  is  good,  and  where 
the  cause  was  committed  to  the  jury  on  evi- 
dence which  would  support  a  conviction  if  they 
thought  fit  to  convict,  and  where  no  necessity 
has  occurred  to  prevent  the  delivery  of  the 
verdict,  there  is  jeopardy.  This  article  of  the 
Constitution  has  never  been  before  distinctly 
brought  into  view,  and  it  is  directly  applicable 
to  the  present  case.  Perhaps  those  who  sug- 
gested the  amendment,  foresaw  the  danger  of 
a  further  extension  of  the  exceptions  to  the 
general  rule,  and  may  have  apprehended  what 
Kent,  J.,  in  Olcott's  case,  1  Johns.  Cas.,  308, 
has  since  expressed,  and  which  may  have  been 
thought  an  alarming  doctrine.  "  The  moment 
cases  of  necessity  are  admitted  to  form  excep- 
tions, that  moment  a  door  is  opened  to  the 
discretion  of  the  court  to  judge  of  that  necessity 
and  to  determine  what  combination  of  circum- 
stances will  create  one."  They  may  have 
intended  to  bring  back  the  rule  to  its  original 
simplicity  and  strictness ;  and  leave  it  no 
longer  to  the  discretion  of  judges  to  determine 
what  combination  of  circumstances  should 
create  an  exception.  Our  law,  in  this  respect, 
is  fixed  on  a  firm  and  immovable  basis,  which 
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cannot  be  shaken  by  any  English  authorities, 
prior  or  subsequent  to  the  Declaration  of  Inde- 
pendence ;  and  hereafter,  the  only  question  on 
this  subject  will  be,  whether  a  person  has  been 
once  put  in  jeopardy.  It  is  unnecessary  to- 
consider  any  of  the  supposed  cases  of  physical 
and  inevitable  necessity,  in  consequence  of 
which,  a  trial  could  not  proceed.  Nor  is  it 
requisite  to  inquire  whether  this  article  has  a 
binding  force  on  the  State  Courts.  It  creates 
no  new  rule.  Its  object  is  merely  to  settle  the 
extent  of,  and  to  explain  a  rule  admitted  to  be 
founded  on  the  common  law,  but  the  limits  of 
which  had  been  disputed.  It  is  a  most  authori- 
tative interpretation  of  that  rule.  [The  counsel 
here  went  into  an  examination  of  the  origin  and 
object  of  the  amendment,  and  of  the  probable 
motives  of  the  authors-of  it.]  (1  L.  U.  S.,  72, 
new  ed.,  by  Colvin.) 

The  counsel  next  discussed  the  question, 
whether,  if  the  court  should  direct  another 
trial,,  and  did  not  think  it  consistent  with  the 
business  of  the  term,  to  have  the  trial  at  bar, 
they  might  send  it  to  be  tried  at  the  Court  of 
Oyer  and  *Terminer  and  Jail  Delivery,  [*2OO 
or  before  the  judge  who  was  to  hold  the  next 
sittings  in  N.  Y.  He  observed  that  as  the 
Circuit  Court  and  sittings,  and  Courts  of  Oyer 
and  Terminer  and  Jail  Delivery,  usually  sat 
without  any  distinct  commissions,  the  powers 
of  the  court  to  direct  trials  of  this  nature  must 
depend  on  the  Statutes  by  which  they  were 
regulated  (1  N.  R.  L.,  335,  sess.  36,  ch.  66,  sees. 
1,  5,  6,  15),  which  he  examined,  and  concluded 
that  the  court  had  the  power  and  election  either 
to  try  the  cause  at  bar,  or  to  send -it  to  be 
tried  at  a  circuit  or  sittings,  or  before  a  court 
of  Oyer  and  Terminer. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

A  motion  has  been  made  to  discharge  the 
defendant  on  the  ground  that  it  appears,  by 
the  return  to  the  certioran,  that  he  has  been 
once  tried,  -and  therefore,  cannot  legally  be 
tried  again.  He  was  indicted  in  the  Sessions 
in  N.  Y.,  for  manslaughter;  the  trial  continued 
for  fiVe  days,  and  the  jury,  after  having 
received  the  charge  of  the  court,  retired  to  con- 
sider of  their  verdict;  were  kept  together  seven- 
teen hours,  and,  declaring  there  was  no  proba- 
bility of  their  agreeing  on  their  verdict,  were 
discharged  after  11  o'clock  at  night,  on  the 
last  day  on  which  the  court  could  sit.  It  ap- 
pears that  the  jury  had,  in  the  meantime, 
between  their  receiving  the  charge  of  the  court 
and  their  discharge,  come  into -court,  and  on 
being  asked  if  they  had  agreed  on  their  verdict, 
answered,  through  their  foreman,  that  they 
had  agreed,  and  that  they  found  the  prisoner 
guilty,  but  recommended  him  to  mercy  ;  but, 
on  being  polled,  the  third  juror  called  upon 
declared  his  disagreement  to  the  verdict.  These 
are  all  the  facts  material  to  be  noticed  in  con- 
sidering the  present  motion. 

The  defendant's  counsel  rely,  principally, 
on  the  5th  article  of  the  Amendment  to  the 
Constitution  of  U.  S.,  which  contains  this 
provision  :  "  Nor  shall  any  person  be  subject 
for  the  same  offense  to  be  twice  put  in  jeop- 
ardy *ef  life  or  limb."  It  has. been  [*2O1 
urged  by  the  prisoner's  counsel  that  this  con- 
stitutional provision  operates  upon  state  courts 
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proprio  mgore.  This  has  been  denied  on 
the  other  side.  1  do  not  consider  it  mate- 
rial whether  this  provision  be  considered  as 
extending  to  the  State  tribunals  or  not ;  the 
principle  is  a  sound  and  fundamental  one  of 
the  common  law,  that  no  man  shall  be  twice 
put  in  jeopardy  of  life  and  limb  for  the  same 
offense.  I  am,  however,  inclined  to  the  opin- 
ion that  the  article  in  question  does  extend  to 
all  judicial  tribunals  in  the  U.  S.,  whether  con- 
stituted by  the  Congress  of  the  U.  S.  or  the 
states  individually.  The  provision  is  general 
in  its  nature  and  unrestricted  in  its  terms  ;  and 
the  6th  article  of  the  Constitution  declares  that 
that  Constitution  shall  be  the  supreme  law  of 
the  land  ;  and  the  judges  in  every  state  shall 
be  bound  thereby,  anything  in  the  Constitu- 
tion or  laws  of  any  state  .to  the  contrary  not- 
withstanding. These  general  and  compre- 
hensive expressions  extend  the  provisions  of 
the  Constitution  of  the  U.  S.  to  every  article 
which  is  not  confined,  by  the  subject  matter, 
to  the  national  government  and  is  equally  appli- 
cable to  the  states.  Be  this  as  it  may,  the  prin- 
ciple is  undeniable  that  no  person"can  be  twice 
put  in  jeopardy  of  life  and  limb  for  the  same 
offense. 

The  expression,  jeopardy  of  limb,  was  used 
in  reference  to  the  nature  of  the  offense,  and 
not  to  designate  the  puishment  for  an  offense; 
for  no  such  punishment  as  loss  of  limb  was 
inflicted  by  the  laws  of  any  of  the  states  at  the 
adoption  of  the  Constitution.  Punishment  by 
deprivation  of  the  limbs  of  the  offender  would 
be  abhorrent  to  the  feelings  and  opinions  of 
the  enlightened  age  in  which  the  Constitution 
was  adopted,  and  it  had  grown  into  disuse  in 
England  for  a  long  period  antecedently.  We 
must  understand  the  term, "  jeopardy  of  limb," 
as  referring  to  offenses  which,  in  former  ages, 
were  punishable  by  dismemberment,  and  as 
intending  to  comprise  the  crimes  denominated 
in  the  law  felonies.  The  crime  of  manslaughter 
is,  undoubtedly,  a  felony  ;  and  therefore  the 
prisoner  is  entitled  to  the  protection  afforded 
by  the  article  of  the  Constitution,  whether  we 
regard  it  as  binding  upon  us  by  its  own  force, 
or  as  an  acknowledged  axiom  of  the  common 
law. 

2O2*]  *The  question  then  recurs,  what  is 
the  meaning  of  the  rule  that  no  person,  shall 
be  subject  for  the  same  offense  to  be  twice  put 
in  jeopardy  of  life  or  limb.  Upon  the  fullest 
consideration  which  I  have  been  able  to  bestow 
on  the  subject,  I  am  satisfied  that  it  means 
no  more  than  this :  that  no  man  shall  be  twice 
tried  for  the  same  offense.  Should  it  be  said 
that,  we  can  scarcely  conceive  that  a  maxim  so 
universally  acknowledged,  and  so  interwoven 
with  our  institutions,  should  need  an  explicit 
and  solemn  recognition  in  the  fundamental 
principles  of  the  government  of  the  U.  S. ,  we 
have  only  to  recur  to  the  history  of  that  period, 
and  to  some  other  of  the  amendments,  in  proof 
of  the  assertion  that  there  existed  such  a  jeal- 
ousy or  extreme  caution,  on  the  part  of  the 
state  governments,  as  to  require  an  explicit 
avowal  in  that  instrument  of  some  of  the 
plainest  and  best  established  principles  in  rela- 
tion to  the  rights  of  the  citizens,  and  the  rules 
of  the  common  law.  The  1st  article  of  the 
Amendments  prohibits  Congress  from  making 
any  law  respecting  an  establishment  of  religion 
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or  prohibiting  the  free  exercise  thereof,  or 
abridging  the  freedom  of  speech  or  of  the  press, 
or  of  the  right  of  the  people  peaceably  to  assem- 
ble and  petition  government  for  a  redress  of 
grievances  ;  the  3d  secures  the  right  of  the 
the  people  to  bear  arms  ;  and  indeed,  without 
going  into  them  minutely,  nearly  all  the 
amendments  to  that  instrument  indicate  either 
great  precaution  in  defining  the  powers  of  the 
national  government,  and  the  rights  of  the 
people  and  the  states;  or  they  evince  a  jealousy 
and  apprehension  that  those  fundamental 
rights  might  be  impugned  so  as  to  le,ave  no  doubt 
that  in  the  article  under  consideration,  no  new 
principle  was  intended  to  be  introduced.  The 
test  by  which  to  decide  whether  a  person  has 
been  once  tried  is  perfectly  familiar  to  every  law- 
'yer — it  can  only  be  by  a  plea  olautrefois  acquit, 
or  a  plea  of  autrefois  convict.  The  plea  of  a 
former  acquittal,  Judge  'Blackstone  says  (4 
Com.,  335),  is  grounded  on  this  universal 
maxim  of  the  common  law  of  England;  that 
no  man  is  to  be  brought  into  jeopardy  of  his 
life  more  than  once  for  the  same  offense  ;  and 
hence  (he  says)  it  is  allowed  as  a  consequence, 
that  where  a  man  is  once  fairly  found  not 
guilty  upon  an  indictment  or  other  prosecu- 
tion, before  any  court  having  competent  juris- 
diction *of  the  offense,  he  may  plead  [.*2O3 
such  acquittal  in  bar  of  any  subsequent  accu- 
sation for  the  same  crime.  The  plea  of  a 
former  conviction  depends  on  the  same  prin 
ciple,  that  no  man  ought  twice  to  be  brought 
in  danger  for  the  same  crime.  To  render  the 
plea  of  a  former  acquittal  a  bar,  it  must  be  a 
legal  acquittal  by  judgment,  upon  a  trial  for 
substantially  the  same  offense,  and  the  verdict 
of  a  petit  jury.  (1  Chit.  Crim.  Law,  373.)  In 
the  present  case  it  is  not  pretended  that  the 
prisoner  has  been  acquitted,  unless  the  dis- 
charge of  the  jury  without  having  agreed  upon 
their  verdict,  and  without  .the  prisoner's  con- 
sent, shall  amount,  in  judgment  of  law,  to  an 
acquittal.  This  brings  u»  to  the  question, 
whether  the  Court  of  Sessions  could  discharge 
the  jury  under  the  circumstances  of  this  case. 
If  they  could  not,  then  I  should  be  of  the 
opinion  that  although  there  could  be  no  tech- 
nical plea  of  autrefois  acquit,  the  same  matter 
might  be  moved  in  arrest  of  judgment  ;  and 
if  so,  I  can  see  no  objection  to  the  discussion 
of  the  question  in  its- present  shape  on  a  motion 
to  discharge  the  prisoner. 

In  the  case  of  the  People  v.  Olcott,  2  Johns. 
Cas.,  301,  all  the  authorities  then  extant  upon 
the  power  of  the  court  to  discharge  a  jury  in 
criminal  cases,  and  the  consequences  of  such 
discharge,  were  very  ably  and  elaborately  ex- 
amined by  Mr.  Justice  Kent ;  and  it  would  be 
an  unpardonable  waste  of  time  to  enter  upon  a 
re-examination  of  them.  In  that  case,  the  jury, 
after  having  remained  out  from  8  o'clock  on 
Saturday  evening  until  near  3  o'clock  the  next 
day,  and  having,  in  the  meanwhile,  come  into 
court  two  or  three  times  for  advice,  declared 
there  was  no  prospect  of  their  agreeing  in  any 
verdict,  and  were  discharged  without  the  con- 
sent of  the  prisoner.  One  of  the  questions  was, 
whether  the  discharge  of  the  jury  entitled  the 
defendant 'to  be  discharged,  or  whether  he 
could  be  retried.  After  examining  and  com- 
menting on  all  the  authorities,  the  position  of 
the  learned  judge  was  this  :  "  If  the  court  are 
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satisfied  that  the  jury  have  made  long  and 
unavailing  efforts  to  agree;  that  they  are  so  far 
exhausted  as  to  be  incapable  of  further  dis- 
cussion and  deliberation,  this  becomes  a  case 
of  necessity,  and  requires  an  interference."  'He 
observed,  "  all  the  authorities  admit  that,  when 
2O4*]  any  *juror  becomes  mentally  disabled, 
by  sickness  or  intoxication,  it  is  proper  to  dis- 
charge the  jury  ;  and  whether  the  mental  in- 
ability be  produced  by  sickness,  fatigue  or 
incurable  prejudice,  the  application  of  the 
principle  must  be  the  same."  '  Again,  he  ob- 
served, "  every  question  of  this  kind  must 
rest  with  the  court,  under  all  the  particular  or 
peculiar  circumstances  of  the  case.  There  is 
no  alternative — either  the  court  must  deter- 
mine when  it  is  requisite  to  discharge,  or  the 
rule  must  be  inflexible,  that,  after  the  jury  are 
once  sworn,  no  other  jury  can,  in  any  court, 
be  sworn  and  charged  in  the  same  cause.  The 
moment  cases  of  necessity  are  admitted  to  form 
exceptions,  that  moment  a  door  is  opened  to 
the  discretion  of  the  court  to  judge  of  that  ne- 
cessity, and  to  determine  what  combination  of 
circumstances  will  create  one."  The  learned 
judee  inveighs,  with  force  and  eloquence, 
against  the  monstrous  doctrine  of  compelling 
a  jury  to  unanimity,  by  the  pains  of  hunger 
and  fatigue,  so  that  the  verdict  is  not  founded 
on  temperate  discussion,  but  on  strength  of 
body.  Although  the  case  of  the  People  v. 
Olcott  was  a  case  of  misdemeanor,  the  reason- 
ing is,  in  my  judgment,  entirely  applicable  to 
•cases  of  felony  ;  and  although  the  opinion  was 
confined  to  the  case  under  consideration,  .a 
perusal  of  it  will  show  that  it  embraces  every 
possible  case  of  a  trial  for  crimes.  The  opinion 
was  delivered  in  1801,  and  since  that  time  this 
question  has  come  under  consideration  in 
several  cases.  In  the  case  of  The  King  v. 
Edwards,  4  Taunt.,  309,  the  indictment  was 
for  a  felony ;  and  while  the  prosecutor  was 
giving  his  evidence,  one  of  the  jurors  fell 
down  in  a  fit,  and"  he  was  pronounced  by  a 
physician,  on  oath,  incapable  of  proceeding  in 
-  his  duty  as  a  juryman  on  that  day  ;  whereupon 
the  jury  was  discharged,  and  a  new  jury 
sworn,  and  the  defendant  was  convicted.  The 
point  whether  the  prisoner  could  be  tried, 
after  the  discharge  of  the  jury,  without  con- 
sent, was  argued  before  all  the  judges  in  En- 
gland, except  Mansfield,  Ch.  J.,  and  Lawrence, 
./.;  all  the  cases  were  cited,  and  the  judges, 
without  hearing  the  counsel  for  the  Crown, 
said  that  it  had  befin  decided  in  so  many  cases, 
it  was  now  the  settled  law  of  the  country,  and 
gave  judgment  against  the  prisoner.  The  same 
course  was  adopted,  upon  nearly  the 
2O5*]  *same  state  of  facts,  in  Ann  Scatter?* 
case,  Leach's  C.  C.,  706.  and  in  the  case  of 
The  King  v.  Stevenson,  Leach's  C.  C.,  618,  the 
prisoner  fell  down  in  a  fit  during  the  trial,  and 
the  jury  was  discharged,  and  upon  his  recov- 
ery he  was  tried  and  convicted  by  another 
jury.  In  the  case  of  The  U.  8.  v.  Coolidge,  2 
Gaflis.,  364,  a  witness  refusing  to  be  sworn, 
the  trial  was  suspended  during  the  imprison- 
ment of  the  witness  for  the  contempt,  and  Mr. 
Justice  Story  held  that  the  discretion  to  dis- 
charge a  jury  existed  in  all  cases  ;  but  that  it 
was  to  be  exercised  only  in  very  extraordinary 
and  striking  circumstances.  In  the  case  of 
The  Commonwealth  v.  Bowden,  9  Mass.,  494, 
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upon  an  indictment  for  highway  robbery,  the 
jury,  after  a  full  hearing  of  the  cause,  being 
confined  together  during  part  of  a  day,  and  a 
whole  night,  returned  into  court,  and  informed 
the  judge  that  they  had  not  agreed  on  a  ver- 
dict, and  it  was  no't  probable  they  ever  could 
agree  ;  whereupon,  one  of  the  jurors  was 
withdrawn  from  the  panel,  without  the  de- 
fendant's consent,  and  the  jury  were  dis- 
charged; and  during  'the  same  term,  another 
jury  was  impaneled  for  his  trial,  and  he  was 
found  guilty.  On  a  motion  in  arrest  of  judg- 
ment, the  court  refused  the  motion,  saying 
that  the  ancient  strictness  of  the  law  upon  this 
subject  had  very  much  abated  in  the  English 
courts ;  that  it  would  neither  be  consistent 
with  the  genius  of  our  government  or  laws,  to 
use  compulsory  means  to  effect  an  agreement 
among  jurors  ;  that  the  practice  of  withdraw- 
ing a  juror,  where  there  existed  no  prospect  of 
a  verdict,  had  frequently  been  adopted  in 
criminal  trials  in  that  court. 

Upon  full  consideration,  I  am  of  opinion, 
that  although  the  power  of  discharging  a  jury 
is  a  delicate  and  highly  important  trust,  yet, 
that  it  does  exist  in'  cases  of  extreme  and  abso- 
lute necessity  ;  and  that  it  may  be  exercised 
without  operating  as  an  acquittal  of  the  de- 
fendant ;  that  it  extends  as  well  to  felonies  as 
misdemeanors ;  and  that  it  exists,  and  may 
discreetly  be  exercised,  in  cases  where  the  jury, 
from  the  length  of  time  they  have  been  con- 
sidering a  cause,  and  their  inability  to  agree, 
may  be  fairly  presumed  as  never  likely  to 
agree,  unless  compelled  so  to  do  from*  the 
pressing  calls  of  famine  or  bodily  exhaustion. 
And  in  the  present  *case,  considering  [*2O6 
the  great  length  of  time  the  jury  had  been  out, 
that  the  period  for  which  the  court  could 
legally  sit  was  nearly  terminated,  and  that  it 
was  morally  certain  the  jury  could  not  agree 
before  the  court  must  adjourn,  I  think  the 
exercise  of  the  power  was  discreet  and  legal. 
Much  stres?  has  been  placed  on  the  fact  that 
the  defendant  was  in  jeopardy  during  tut  time 
the  jury  were  deliberating.  It  is  true  that  his 
situation  was  critical,  and  there  was,  as  re- 
gards him,  danger  that  the  jury  might  agree  on 
a  verdict  of  guilty  ;  but,  in  a  legal-  sense,  he 
was  not  in  jeopardy,  so  that  it  would  exon- 
erate him  from  another  trial.  He  has  not  been 
tried  for  the  offense  imputed  to  him  ;  to  ren- 
der the  trial  complete  and  perfect,  there  should 
have  been  a  verdict,  either  for  or  against  him. 
A  literal  observance  of  the  constitutional  pro- 
vision would  extend  to,  and  embrace  those 
cases  where,  by  the  visitation  of  God,  one  of 
the  jurors  should  either  die,  or  become  utterly 
unable  to  proceed  in  the  trial.  It  would  ex- 
tend, also,  to  a  case  where  the  defendant  him- 
self should  be  seized  with  a  fit,  and  become 
incapable  of  attending  to  his  defense  ;  and  it 
would  extend  to  a  case  where  the  jury  were 
necessarily  discharged  in  consequence  of  the 
termination  of  the  powers  of  the  court.  In  a 
legal  sense,  therefore,  a  defendant  is  not  once 
put  in  jeopardy,  until  the  verdict  of  the  jury 
is  rendered  for  or  against  him  ;  and  if  for  or 
against  him,  he  can  never  be  drawn  in  question 
again  for  the  same  offense.  I  entirely  concur 
in  reprobating  the  proceeding  of  withdrawing 
a  juror,  and  attempting  to  subject  a  person  to 
a  second  trial,  because  the  public  prosecutor 
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was  not  prepared  with  His  proofs.  In  the 
case  of  The  People  v.  Barrett,  2  Cai.,  304, 
this  court  considered  it  equivalent  to  an  ac- 
quittal. 

The  only  remaining  inquiry  is,  whether  the 
power  of  discharging  the  jury  in  this  case 
could  be  exercised  by  the  Sessions. 

The  Court  of  General  Sessions  for  the  City 
of  N.  Y.  is  clothed  with  powers  not  intrusted 
to  the  General  Sessions  of  any  other  county. 
It  has  power  to  try  for  all  crimes  (cases  affect- 
ing life  only  excepted)  in  as  full  and  complete 
a  manner  as  any  Court  of  Oyer  and  Terminer 
and  Jail  Delivery,  for  the  said  City  and 
2O7*]County,  andean  hear,  *determine,  and 
adjudge  the  same.  (2  N".  R.  L.,  503.)  It  is  not 
necessary  now  to  decide  whether  the  Sessions 
in  N.  Y.,  since  the  Statute,  can  grant  a  new 
trial  on  the  merits  ;  but  having  as  full  and 
perfect  jurisdiction  as  the  Oyer  and  Terminer 
and  Jail  Delivery,  excepting  in  cases  of  life, 
over  all  other  cases,  no  doubt  can  be  enter- 
tained that  they  possess  all  the  incidents  ap- 
pertaining to  the  power  of  trying  for  these 
offenses  ;  and  the  right  to  discharge  the  jury, 
under  the  facts  and  circumstances  of  this  case, 
was  an  incident  to  the  trial.  Upon  the  whole, 
I  am  of  opinion,  that  whenever,  in  cases  of 
felony,  a  jury  has  deliberated  so  long  upon  a 
prisoner's  case  as  to  preclude  all  reasonable 
expectation  that  they  will  agree  on  a  verdict, 
without  being  compelled  to  do  so  from  famine 
or  exhaustion,  then  it  becomes  a  case  of  neces- 
sity, and  they  may  be  discharged,  and  the 
prisoner  may  be  again  tried.  In  the  present 
case,  we  consider  the  discharge  of  the  jury  as 
a  discreet  exercise  of  the  powers  of  that  court, 
either  on  the  ground  that  the  jury  had  been 
kept  together  so  long  as  to  preclude  all  hope 
of  their  agreeing,  unless  compelled  by  famine 
or  exhaustion,  or  on  the  ground  that  the 
powers  of  the  court  were  to  terminate  within  a 
few  minutes,  and  that  it  was  morally  certain 
that  the  jury  could  not  agree  within  that 
period,  which  produced  an  absolute  necessity 
for  discharging  them. 

In  this  opinion  my  brethren  entirely  concur, 
and  the  consequence  is,  that  Goodwin  must  be 
tried  at  the  next  sittings,  and  his  recognizance, 
and  that  of  his  sureties,  will  be  respited  until 
the  next  January  Term. 

Motion  to  discharge,  denied. 

Cited  in— 13  Wend.,  56 ;  24  N.  Y.,  82,  101 ;  25  N.  Y., 
421;  26  N.  Y.,  183:  52  N.  Y.,  440:  18  Hun,  382;  60 
Barb.,  544 ;  24  How.  Pr.,  372. 403 ;  1  Park,  184 ;  2  Park, 
682  ;  4  Park,  532 ;  1  McLean,  434,  437  ;  2  Sum.,  53,  55 ;  4 
Wash.,  408 ;  130  Mass.,  62 ;  44  Wis.,  287 ;  26  Ind..  349, 
369 ;  27  Cal.,  398 ;  41  Cal.,  216. 
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*WHITNEY 

v. 
THE  NEW  YORK  FIREMEN  INS.  CO. 


Marine  Insurance — On  Freight — Vessel  Driven 
into  Port  of  Necessity — Not  Worth  Repairing — 
Cargo  Unfit  for  Rexhipment — Abandonment- 
Recovery  of  Amount  Insured,  Less  Freight  pro 
rata.  &c. 

Insurance  on  freight  from  Archangel,  in  Russia, 
to  N.  Y.  During  the  voyage  the  ship  became  so 
Shattered  and  disabled  by  storms  that  she  was  com- 


pelled  to  seek  a  port  for  safety,  and  put  into  the 
Helder,  being  a  port  or  necessity  ;  where,  on  a 
survey,  she  was  found  to  be  so  damaged  as  to  be 
unseaworthy  and  incapable  of  being  repaired,  unless 
at  an  expense  much  exceeding  half  her  value  ;  and 
though  another  vessel  might  easily  have  been  pro- 
cured at  Amsterdam,  at  a  moderate  freight  to  carry 
an  ordinary  cargo  to  N.  Y.,  yet  the  hemp  being  so 
much  wet  and  damaged  as  to  render  it  wholly  unfit, 
if  not  dangerous,  to  be  reshipped  in  another  vessel, 
even  if  any  master  would  have  been  willing  to  carry 
a  cargo  in  such  a  state,  the  voyage  was,  therefore, 
broken  up  and  the  vessel  and  cargo  sold  at  the 
Helder  for  the  benefit  of  all  concerned.  The  'assured 
abandoned  as  for  a  total  loss.  Held  that  the  assured 
lad  a  right  to  abandon,  and  to  recover  for  a  total 
oss,  deducting  freight  pro  rata  itineris  from  Arch- 
angel to  the  Helder. 

Citations-3  Johns.  Cas.,  93;  3  Johns.,  331;  H 
Johns.,  138  ;  9  Johns.,  17,  21  ;  12  Johns.,  107  ;  2  Cai., 
13  ;  2  Johns.,  323. 
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was  an  action  on  a  policy  of  insurance 
-  upon  the  freight  of  the  ship  Samuel  Whit- 
ney, W.  E.  Whitney  master,  on  a  voyage  from 
Archangel  to  N.  Y.,  dated  Nov.  "22,  1815. 
The  policy  was  valued,  and  the  sum  insured 
was  $8,000,  at  a  premium  of  three  and  a  half 
per  cent.  The  cause  was  tried  before  Mr. 
Justice  Yates,  at  the  N.  Y.  sittings,  in  April, 
1819. 

The  ship  sailed  on  her  voyage  from  Arch- 
angel, Aug.  21,  1815,  with  a  cargo  consisting 
of  hemp,  linens,  sailcloth,  glassware  andiron. 
From  Sept.  13  to  Oct.  5,  1815,  the  ship  en- 
countered a  succession  of  sudden  squalls,  heavy 
gales,  and  violent  storms,  in  which  she  was 
much  shattered  and  damaged,  and  became 
leaky,  so  that  it  became  necessary  for  the  gen- 
eral safety  to  lighten  the  ship,  and,  after  con- 
sultation with  the  officers  and  crew,  51  pack- 
ages of  linen,  83  packages  of  sailcloth  and  16 
boxes  of  glass  were  thrown  overboard  ;  and  it 
was  determined  to  seek  some  port.  After  ex- 
periencing violent  head  winds  and  incessant 
gales,  until  Oct.  28,  they  found  themselves 
north  of  the  Texel,  which  they  entered  Sept. 
30,  and  anchored  at  the  Niewe  Diepe,  about 
eighteen  Dutch  miles  from  Amsterdam.  At 
the  request  of  the  captain,  who  was  also  part 
owner,  a  survey  was  made  of  the  ship  at  the 
Helder.  The  report  of  the  survey  was  made 
about  Nov.  18,  and  the  cargo  was  unladen, 
and  a  se.cond  survey  made  about  Dec.  12.  The 
vessel  was  found  to  be  a  complete  wreck,  and 
so  much  damaged  as  not  to  be  worth  repair- 
ing; and  if  all  the  money  at  which  the  damages 
were  estimated,  had  been  expended  in  repairs, 
it  would  not  have  rendered  her  seaworthy. 
The  *whole  cargo  was  wet  and  dam-  [*2O9 
aged,  and  part  of  the  hemp  rotten.  The  sur- 
veyors reported  it  to  be  in  such  a  heated  state 
as  to  be  wholly  unfit  to  be  reshipped  ;  and  to 
prevent  further  loss,  they  recommended  that 
both  ship  and  cargo  should  be  immediately 
sold  at  public  auction,  for  the  benefit  of  the 
concerned.  The  ship  and  cargo  were,  accord- 
ingly, sold  at  auction  under  the  direction  of 
the  captain,  who  received  the  net  proceeds  at 
the  Helder.  It  appeared  that  it  was  custom- 
ary for  ships  to  lie  at  the  Helder,  between 
which  and  Amsterdam  there  is  a  constant 
communication  ;  and  that  the  Samuel  Whitney, 
or  a  ship  of  her  size,  could  not  have  gone  to 
Amsterdam  before  March  or  April,  1816. 

It  appeared  that  another  ship  might  have 
been  easily  procured  at  Amsterdam,  to  carry 
an  ordinary  cargo  from  the  Helder  to  N.  Y.f 
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at  A  low  freight ;  but  that  no  attempt  was 
made  to  hire  another  vessel  ;  and  it  was  proved 
that  the  hemp  was  so  thoroughly  wet,  that,  at 
that  season  of  the  year,  when  there  is  almost 
continual  rain  and  sleet,  the  hemp  could  not 
have  been  dried  in  the  open  air,  so  as  to  be  in 
a  proper  condition  for  reshipping.  Several 
masters  of  vessels,  who  were  examined  as  wit- 
nesses, agreed  that  no  prudent  man  would 
consent  to  take  a  cargo  of  wet  hemp  on  board 
of  his  ship,  for  such  a  voyage  ;  that  it  was  very 
liable  to  become  heated  and  take  fire  ;  that  the 
hemp  was  in  a  perishing  state,  and  could  not 
have  been  dried  until  the  ensuing  spring. 

The  ship  and  cargo  were,  also,  insured  by 
separate  policies.  The  vessel  and  freight  were 
abandoned,  and  a  total  loss  was  paid  by  the 
insurers  on  the  vessel,  after  deducting  the  net 
proceeds,  arising  from  her  sale,  received  by  the 
plaintiff.  The  cargo  was  not  abandoned  ;  but 
the  loss  was  adjusted  and  paid,  and  the  de- 
fendants, who  were  insurers  of  a  part,  settled 
with  the  plaintiff  according  to  such  adjust- 
ment. 

A  verdict  was  taken  for  the  plaintiff,  for 
$9,5S9.77,  being  the  whole  amount  of  the  value 
insured,  with  interest,  subject  to  the  opinion 
of  the  court  on  a  case  containing  the  above 
facts,  and  which  either  party  was  to  be  at  lib 
erty  to  turn  into  a  bill  of  exceptions,  or  a 
special  verdict ;  and  in  case  the  court  should 
be  of  opinion  that  the  plairitiff  was  entitled  to 
21O*]  recover  on  the  ground  of  a  pro  *mta 
freight,  and  any  difficulty  should  arise  as  to 
the  amount  to  be  recovered,  the  same  should 
be  referred  to  Mr.  Johnson,  to  ascertain  and 
settle  the  amount. 

Mr.  Wells  for  plaintiff. 

Mr.  S.  Jones,  Jr.,  contra. 

PLATT,  /.,  delivered  the  opinion  of  the 
court : 

To  sustain  such  an  action  on  a  policy  for 
freight,  the  plaintiff  must  prove  that  the  ship 
was  disabled  by  the  perils  insured  against  ; 
and  that  the  cargo  could  not  have  been  carried 
from  the  port  of  necessity  to  the  port  of  desti- 
nation for  one  half  the  freight  valued  in  the 
policy.  The  rule,  is  now  perfectly  established 
that  a  policy  on  freight  does  not  insure  the 
soundness  of  the  goods,  but  merely  their  safe 
carnage  to  the  port  of  destination.  It  is  im- 
material to  the  insurers  whether  the  cargo 
arrive  in  good  or  in  bad  condition,  provided  the 
goods  specifically  remain.  If  they  perish  from 
internal  causes  of  decay,  or  are  spoiled  by 
reason  of  the  perils  of  the  sea,  still  if  they  are 
carried  to  .the  port  of  destination,  and  are 
ready  to  be  delivered  there,  or  if  the  master  is 
able  and  offers  to  carry  them,  but  the  owner 
of  the  goods  voluntarily  elects  to  receive  them 
at  an  intermediate  place,  the  ship  owner  is  enti 
tied  to  his  full  freight  although  the  goods  are 
of  no  value  to  the  shipper.  (Ilerbertv.  Hallett, 
3  Johns.  Cas. ,  93;  Onxicold  v.  N.  Y.  Ins.  Co., 
3  Johns.,  321  ;  Saltus  v.  Ocean  Ins.  Co.,  14 
Johns.,  138.)  If  reasonably  practicable,  it  was 
undoubtedly  the  duty  of  the  master,  as  agent 
for  the  ship  owners,  to  procure  another  ves- 
sel to  carry  the  cargo  from  the  Helder  to  N. 
Y.  He  was  bound  to  earn  the  whole  freight 
if  he  could  ;  and  in  case  of  disaster,  it  was  not 
an  essential  part  of  the  contract  of  insurance 
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on  freight  that  the  goods  should  be  transported 
in  that  particular  ship.  (Bradhurst  v.  Col.  Ins. 
Co.,  9  Johns.,  17.)  Whether  Amsterdam  and 
the  Helder  are  to  be  regarded  as  the  same  port 
so  as  to  oblige  the  master  to  resort  to  Amster- 
dam to  find  a  vessel  to  complete  the  voyage,  has 
been  strenuously '  contested  by  the  counsel. 
Considering  'the  relat  ive  *posifion  of  [*2 1 1 
those  two  places,  and  their  intimate  commer- 
cial connection,  on  the  same  arm  of  the  sea,  I 
incline  to  the  opinion  that  if  the  master  was 
bound  to  seek  another  ship  to  continue  the 
voyage,  his  duty  required  him  to  resort  to 
Amsterdam  for  that  purpose,  if  none  could  be 
procured  at  the  Helder.  In  Saltux  v.  Ocean  Ins. 
Co.,  12  Johns.,  107,  it  was  held  that  the  master, 
under  like  circumstances,  was  not  bound  to 
go  from  Kinsale  to  Cork  (fifteen  miles)  to  hire 
another  vessel.  Extreme  cases  often  embarrass 
us  in  the  application  of  any  rule  -,  but,  I  think, 
a  well-founded  distinction  exists  between  the 
two  cases  :  because,  between  Kinsale  and  Cork 
there  is  mare  apertum,  and  between  the  Helder 
and  Amsterdam,  it  is  mare  clausum. 

But  in  this  case,  I  am  of  opinion  that  it  is 
proved  to  a  reasonable  certainty,  that  the  master 
could  neither  dry  the  hemp  nor  reship  it  for  N. 
Y.,  on  board  another  vessel,  in  the  wet  and 
perishing  condition  in  which  it  was.  Erown 
and  Tillinghast,  two  masters,  swear  that  they 
would  not  have  taken  the  wet  hemp  on  board 
their  vessels,  and  that  there  was  probable 
danger  of  its  setting  fire  to  the  ship;  and  in 
their  opinion,  no  prudent  master  of  a  vessel 
would  take  such  a  cargo  on  board.  .  This 
opinion  of  men  so  competent  to  judge,  and 
according  so  perfectly  with  the  common  sense 
and  obvious  reason  of  the  case,  seems  to  me 
abundantly  sufficient  to  establish  the  fact  that 
any  attempt  to  charter  a  vessel  to  carry  a  cargo 
in  such  a  state  across  the  Atlantic  would  have 
been  unsuccessful.  Suppose  there  was  no 
ground  to  apprehend  danger  of  ignition  ;  what 
ship  owner,  for  treble  freight,  would  expose 
his  vessel  and  every  person  having  connection 
with  it,  4o  the  pestilential  effluvia  of  a  cargo  of 
rotten  hemp  ?  If  private  interest  were  not 
sufficient  to  restrain  men  from  making  such  a 
shipment,  it  ought  to  be  punished  as  an  offense 
against  the  public  safety.  I  assume,  then,  that 
without  any  fault  or  neglect  of  duty  in  the 
master,  the  ship  was  rendered  unseaworthy  by 
the  perils  of  the  sea  ;  that  she"  entered  the 
Helder  as  a  port  of  real  necessity  ;  that  she 
could  not  be  repaired  for  half  her  value  ;  and 
that  another  vessel  could  not  be  procured  to 
carry  the  cargo  to  the  port  of  destination  for 
one  half  the  freight  as  valued  in  the  policy. 
The  plaintiff  had  a  right,  therefore,  [*2l'2 
to  break  up  the  voyage  and  to  abandon  the 
freight  to  the  underwriters  as  for  a  total  loss. 
But  I  think  it  equally  clear  that  the  defend- 
ants are  entitled  to  a  deduction  for  freight  pro 
rata  itinerin,  upon  the  whole  cargo  (including 
the  jettison)  from  Archangel  to  the  Helder. 
The  owner  of  the  cargo  did  not  abandon  to  the 
underwriters,  as  he  had  a  right  to  do,  but 
cliose  to  settle  with  them  on  the  principle  of 
partial  loss.  He,  accordingly,  by  his  super- 
cargo, directed  the  sale  at  the  port  of  necessity, 
and  received  the  net  proceeds  there,  as  owner 
of  the  cargo.  By  such  a  course  of  con- 
duct, the  transaction  is  characterized  as  a 
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partial,  iiot  a  technical  total  loss  of  the  cargo. 
And  the  shipper,  having  chosen  to  receive  his 
goods  or  the  avails  of  them  in  Holland,  it  pre- 
sents a  case  in  which  the  ship  has  earned  pro 
rata  freight.  (Williams  v.  Smith,  2  Cai.,  13  ; 
Robinson  v.  Mar.  Ins.  Co.,  2  Johns.,  323  ;  Brad- 
hurst  v.  Col.  1m.  Co.,  9  Johns..  17;  Schiejflein  v. 
N.  T.  1m.  Co.,  9  Johns.,  21.) 

A  reference  must,  therefore,  be  made 'to 
settle  the  amount  of  the  recovery,  pursuant  to 
the  stipulation  in  the  case. 

Judgment  for  the  plaintiff  accordingly . 

Cited  in— 7  Cow.,  584:  74  N.  Y.,  353;  3  Rob.,  544  ; 
7  How.  (U.  S.),  606,  609;  1  Story,  357. 


THE  PEOPLE  v.  M'KAY. 

Criminal  Practice — Venire  without  Seal,  Void — 
Trial  without  Venire,  Void — Peremptory  Chal- 
lenge no  Waiver  of  Irregularity — Arrest  of 
Judgment  does  not  Entitle  Prisoner  to  Dis- 
charge. 

A  paper  purporting1  to  be  a  venire,  but  without 
the  seal  of  the  court,  is  a  nullity.  Where  a  prisoner 
was  tried  at  a  Court  of  Oyer  and  Terminer  and  Jail 
Delivery,  for  murder,  and  convicted,  without  a  ven- 
ire returned  and  filed,  it  was  held  to  be  error,  and 
the  judgment  was  arrested,  and  a  new  trial  awarded. 

A  peremptory  challenge  made  by  the  prisoner  to 
the  polls,  is  no  waiver  of  his  right  to  object  to  the 
want  of  a  venire  :  for  this  is  not  a  ground  of  chal- 
lenge to  the  array. 

Where  a  prisoner,  who  has  been  found  guilty,  and 
judgment  is  arrested  on  his  motion  and  in  his  favor, 
a  new  trial  may  be  awarded. 

Citations— 1  N.  R.  L.  328. 339 :  3  Bl.  Com.,  359. 

THE  prisoner  was  brought  up  from  the 
County  of  Alleghany  on  a  habeas  corpus, 
and  the  indictment  and  proceedings  against 
him  in  the  Court  of  Oyer  and  Terminer  and 
Jail  Delivery,  in  that  county,  were  returned  in 
obedience  to  a  writ  of  certiorari  directed  for 
that  purpose.  It  appeared  that  the  prisoner 
was  indicted  for  the  murder  of  his  wife,  by 
administering  to  her  arsenic,  and  he  was  tried 
and  convicted  in  June  last. 
21JJ*]  *Mr.  Hudson,  for  the  prisoner,  now 
moved  an  arrest  of  judgment,  on  the  ground 
that  no  venire  had  been  issued  to  the  sheriff  of 
the  County  of  A.  to  summon  the  petit  jury ; 
it  appearing,  after  the  prisoner  was  convicted, 
that  the  supposed  venire  was  not  under  the 
.seal  of  the  court,  and  that  no  official  return 
was  made  by  the  sheriff  to  the  venire,  with  the 
panel  of  jurors  annexed  to  the  writ. 

In  civil  and  criminal  cases,  a  venire  is  indis- 
pensable, to  authorize  the  summoning  of  a  jury; 
and  a  writ  without  the  seal  of  the  court  is  no 
venire.  (Fitzhugh's  case,  Cro.  Jac.,  527  ;  Hawk 
P.  C.,  B,  2,  ch.  41,  sec.  1  ;  2  Inst.,  568;  2 
Hale,  P.  C.,  260,  261  ;  Cro.  Car.,  448  ;  9  Hen. 
V.,  2  ;  6  Binn.,  447;  1  Chit.  Cr.  L.,  505,  508, 
509,  412.,  Bac.  Abr.,  Juries,  B,  1.  )  The 
court  might  have  awarded  a  panel  of  jurors 
instanter.  (People  v.  M' Lean,  2  Johns.,  381.) 
Nothing  is  to  be  taken  by  implication  against 
the  prisoner ;  he  is  not  to  be  presumed  to 
waive  any  of  his  rights.  Though  he  appeared 
and  challenged  some  of  the  jurors,  he  is  not 
thereby  precluded  from  objecting  to  the  valid- 
ity of  the  process  and  proceeding.  It  may  be 
said,  that  under  the  llth  section  of  the  Act 
for  Regulating  -Trials  of  Issues,  and  for  Re- 
turning Able  and  Sufficient  Jurors (1  N.  R.  L., 
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325,  sess.  36,  ch.  5),  the  clerk  might  draw  out 
the  names  of  the  jurors,  without  any  venire 
previously  issued,  and  deliver  the  panel  of 
the  names  to  the  sheriff.  But  this  section 
applies  merely  to  the  drawing  the  names,  and 
not  to  the  process  or  the  summoning  of  the 
jury  (sec.  9);  and  the  16th  section  of  the  Act 
Concerning  Circuit  Courts  and  Sittings,  and 
the  Courts  of  Oyer  and  Terminer  and  Jail 
Delivery  (1  N.  R.  L.,  335,  36  sess.  ch.  66), 
requires  the  sheriff  to  summon  the  jurors. 

Mr.  Oakky,  Att'y-Gen.,  and  Mr.  Collier, 
contra,  admitted  that  the  venire  in  this  case, 
being  without  a  seal,  was  void ;  but  they 
contended  that,  under  the  statutes  which  had 
been  cited,  no  venire  was  necessary.  Prior  to 
the  revision  of  the  statutes,  in  1801,  the  clerk 
of  the  court  could  not  draw  out  the  names  of 
jurors,  but  the  sheriff  was  directed  to  return 
the  venire,  with  the  panel  containing  the  names 
of  the  jurors  annexed  to  the  writ.  (1  Greenl. 
ed.  L.,  261,  264,  sess.  9,  ch.  41 ;  2  Greenl.  ed. 
L.,  si,  82,  sess.  11,  ch.  38.)  But  in  1801,  a 
change  was  made  in  the  mode  of  obtaining 
jurors  ;  and  the  *clerks  were  directed  [*214 
on  application  of  the  sheriff,  to  draw  the 
names  of  the  jurors,  and  deliver  the  panel  con- 
taining their  names  to  him.  (1  K.  &  R.  ed. 
L.,  378,  sess.  24,  ch.  98.)  By  the  Act  passed 
March  16,  1803  (sess.  26,  ch.  32,  3  Webst.  ed., 
252),  the  names  of  the  jurors  for  trial  of  issues 
in  any  court  of  record,  were  directed  to  be 
drawn,  without  any  venire  previously  issued, 
or  application  from  the  sheriff,  for  that  pur- 
pose, and  the  names  of  the  jurors  so  drawn 
were  to  be  returned  by  the  sheriff  to  every 
venire  returnable  at  such  court.  The  Act  of 
Feb.  25,  1813  (1  N.  R.  L.,  325,  328,  sec.  11), 
dispenses  with  the  necessity  of  issuing  a  venire 
in  each  cause  ;  the  clerk  is  to  draw  out  the 
names  of  the  whole  number  of  jurors  for  each 
court,  and  to  deliver  the  panel  to  the  sheriff, 
who  summons  all  of  them,  and  that  is  'the 
panel  for  the  whole  court ;  and  is,  afterwards, 
annexed  by  the  clerk  to  any  venire  which  may 
be  returned.  The  whole  authority  of  the 
sheriff  is  derived  from  the  Statute.  He  can 
summon  only  those  jurors  whose  names  are 
contained  in  the  panel  delivered  to  him  by 
the  clerk. 

Again  ;  the  Oyer  and  Terminer  may  award 
a  panel  to  be  returned  by  the  sheriff  without 
any  writ  or  precept.  (3  Bac.  Abr.,  728,  tit. 
Juries,  B;  Foster  C.  L.,  63  ;  2  Hale  P.  C.,  261, 
sec.  3;  1  Chit.  C.  L.,  413,  506,  507.)  The 
prisoner  might  have  challenged  the  array  ;  and 
that  is  the  proper  course,  where  the  process  is 
defective  (3  Bac.  Abr.,  731,  Juries,  B,  sec.  3  ; 

I  Chit.  C.  L.,  538,  539);  and  if  a  good  cause  of 
challenge  to  the  array,  it  is  waived  by  chal- 
lenging to  the  polls.     (1  Chit.   C.   L.,  545  ;  2 
Hale  P.  C.,  273,  274  ;  2  Hawk  P.  C..  387  ;  Co. 
Litt.,  158  a;  3  Bac.  Abr.,  764,  Juries,  B,  sec. 

II  ;  Hob.,  235  ;  12  East,  231,  n.) 

Mr.  Talcot,  in  reply,  said  that  no  issue  of 
fact  could  be  tried  in  any  court,  civil  or  crim- 
inal, without  a  process  to  summon  a  jury,  and 
this  process  varies  according  to  the  court  in 
which  the  trial  is  to  be  had.  (1  Chit.  C.  L., 
412,  506.)  The  prisoner  was  arraigned  on  the 
indictment  before  the  Court  of  Oyer  and  Ter- 
miner and  Jail  Delivery.  In  England  no  issue 
can  be  tried  in  either  of  those  courts  without 
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a  precept  to  summon  a  jury.  (1  Chit.  C.  L., 
21 5*j  508,  509  ;  Peter  *  Cook's  case,  4  St.  Tr., 
per  Justice  Treby ;  Hawk  P.  C.,  bk.  2,  ch. 
41,  sec.  1  ;  2  Kale's  P.  C.,  260,  261.)  The 
reason  why  the  justices  of  jail  delivery  may 
have  a  panel  returned  without  a  precept  or 
writ,  is,  that  before  the  court,  they  issue  a 
general  precept  to  the  sheriff  to  bring  before 
them  a  certain  number  of  jurors,  and  out  of 
this  number  supposed  to  be  present  in  court, 
returned  on  the  general  precept,  the  court 
may  award  a  panel  to  be  returned,  without 
any  other  precept.  (3  Bac.  Abr.,  tit.  Juries, 
B,  1.)  The  Act  of  1801  never  could  have  con- 
templated that  there  was  to  be  no  venire,  or 
process  to  summon  jurors.  And  all  the  pro- 
visions of  the  Act  of  Feb.  25, 1813  (sec.  9),  and 
of  the  Act  of  April  18,  1818,  relative  to  the 
qualifications  of  jurors  in  the  Counties  of  Niag- 
ara, Genesee,  Alleghany,,&c.  (sess.  38,  ch.  250; 
3  Webst.  ed.  258),  which  require  the  qualifica- 
tions of  the  jurors  to  be  inserted  in  the  venire 
or  jury  process,  show  that  such  was  the  view 
of  the  Legislature.  The  argument  of  the  coun- 
sel for  the  people  would  go  to  establish  the 
doctrine  that  no  venire  was  necessary  in  a  civil 
cause ;  for  the  Act  is  general  as  to  all  issues  to 
be  tried.  In  Cooper  v.  Bissell,  16  Johns.,  146, 
the  court  decided  that  if  a  venire  be  executed 
by  any  other  person  than  the  sheriff,  without 
a  suggestion  of  special  facts,  or  express  award 
to  the  coroner  or  elisors,  upon  the  record,  it 
was  error  for  which  the  judgment  must  be 
reversed.  (1  Chit.  C.  L.,  522.) 

The  return  of  the  process  by  the  sheriff  is 
the  only  legal  evidence  of  its  having  been 
served,  and  that  a  jury  has  been  summoned. 
Here  was  no  process,  nor  any  return  of  the 
sheriff.  A  court  cannot  award  a  panel  imme- 
diately, without  some  process  awarded  on  the 
record,  or  demand  of  a  jury.  The  demand  on 
recc-rd  in  this  case,  is  of  freeholders,  and  the 
Act  last  cited  directs  that  the  qualifications  of 
jurors  in  Alleghany  and  the  other  counties 
there  mentioned,  shall  be  the  possession  of 
lands  under  contracts  for  the  purchase  of- the 
same,  and  being  worth  $150,  in  personal  prop- 
erty, or  having  made  improvements  on  such 
lands  to  that  amount,  free  of  all  incum 
brances. 

Then,  can  the  court  award  a  new  trial  in 
this  case  ?  This  is  -not  a  case  of  necessity.  It 
is  not  like  Goodwin's  case,  ante,  p.  189.  The 
irregularity  has  been  owing  to  the  default  of 
2 1 G*]  the  officer,  whose  *duty  it  was  to  see 
that  a  proper  venire  was  made  out  and  re- 
turned. There  is  a  distinction  between  errors 
in  process  and  errors  in  the  indictment.  (9 
Hen.  V.,  2,  case  7.) 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

It  has  properly  been  conceded  by  the  Attor- 
ney-General that  the  paper  purporting  to  be  a 
venire  is  to  be  regarded  as  a  nullity,  it  not 
having  the  seal  of  this  court  impressed  upon 
it.  The  points  which  have  been  argued,  and 
which  the  court  is  called  upon  to  decide,  are  : 
1.  Whether  the  trial  was  "regular  without  a 
venire  returned  and  filed.  2.  Whether  the 
fact  which  appears  on  the  return,  that  the 
prisoner  peremptorily  challenged  several  jur- 
ors, cured  the  defect  of  a  venire. 
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It  has  not  been  controverted,  and  it  certain- 
ly could  not  be,  with  effect,  that  at  common 
law,  a  venire  is  essentially  necessary  to  author- 
ize the  sheriff  to  summon  a  jury  ;  and  that  an 
omission  of  that  process  would  be  a  fatal 
defect.  The  trial  of  collateral  issues,  and  a 
jury  de  medietale  lingua,  form  exceptions  to 
the  general  rule  of  the  common  law.  It  has, 
however,  been  urged,  that  the  provisions  of  the 
Statute  for  Eegulating  Trials  of  Issues,  and 
for  Returning  Able  and  Sufficient  Jurors  (1  N. 
R.  L.,  328),  dispense  with  the  necessity  of  a 
venire.  The  llth  section  of  the  Act  author- 
izes the  clerks  of  counties  to  draw  the  names 
of  jurors  for  the  trial  of  issues,  without  any 
venire  previously  issued,  fourteen  days  pre- 
vious to  the  holding  of  the  courts,  after  giving 
ten  days'  notice  ;  and  after  drawing  the  nunv 
ber  required,  and  completing  the  panel,  the 
clerk  is  to  make  out,  and  certify  under  his 
hand,  a  panel  of  the  jurors  so  drawn,  and 
deliver  the  same  to  the  sheriff,  "whose 
duty  it  shall  be  to  summon  the  several  persons 
whose  names  are  contained  in  such  panel,  at 
least  eight  days  previous  to  the  sitting  of  such 
court,  and  to  make  return  in  what  manner  he 
has  served  such  process." 

The  16th  section  of  the  Act  Concerning  the 
Circuit  Courts  and  Sittings,  and  the  Courts  of 
Oyer  and  Terminer  and  Jail  Delivery  (1  N.  R. 
L.,  339),  requires  of  the  sheriffs  of  each  of  the 
counties,  to  cause  to  come  before  the  Courts 
of  Oyer  and  Terminer  and  Jail  Delivery,  to  be 
held  therein,  twenty-four  good  and  lawful 
men,  as  grand  jurors,  and  likewise,  so  many 
*good  and  lawful  men  of  the  same  city  [*2 1 7 
and  counties  respectively,  duly  qualified  to 
serve  as  jurors  therein,  as  the  said  Courts  of 
Oyer  and  Terminer  and  Jail  Delivery,  or  any 
justice  thereof,  shall,  from  time  to  time,  direct; 
and  it  requires  the  district  attorneys,  as  soon 
as  conveniently  may  be,  after  every  Circuit 
Court  shall  be  appointed  to  be  held,  within 
their  respective  districts,  and  at  least  fifteen 
days  before  the  time  of  holding  the  same,  to 
issue  precepts  under  the  seal  of  the  Supreme 
Court,  directed  to  the  respective  sheriffs  of 
the  same  cities  and  counties,  for  the  purposes 
aforesaid,  mentioning  the  day  and  place,  when 
and  where  the  said  courts  are  to  be  held,  and 
commanding  the  said  sheriffs  respectively  to 
do  what  is  required  of  them.  These  two  Stat- 
utes being  in  part  mateina,  imist  both  be  taken 
into  consideration,  in  deciding  whether  the 
venire  was  intended  to  be  dispensed  with  by 
the  first  statute.  If  these  are  construed  to- 
gether, it  is  manifest  the  Legislature  did  not 
intend  to  supersede  the  use  of  a  venire.  It 
cannot  be  admitted,  that  in  requiring  the 
panel  to  be  delivered  to  the  sheriff,  and  in 
requiring  the  sheriff  to  make  return  in  what 
manner  he  has  served  such  process,  the  Legis- 
lature could  be  guilty  of  the  absurdity  of  con- 
sidering the  panel,  containing  only  the  names 
of  the  jurors,  their  places  of  abode  and  addi- 
tion, as  a  process.  The  process  referred  to 
must  be  the  venire,  under  the  seal  of  the  Su- 
preme Court.  The  only  necessity  now  remain- 
ing for  the  issuing  and  placing  a  venire  in  the 
hands  of  the  sheriff,  regards  the  return  to  be 
made  upon  it.  The  sheriff's  return  of  the 
manner  in  which  he  has  performed  his  duty, 
must  be  made  on  this  process,  that  the  court 
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may  be  officially  informed,  that  the  sheriff  has 
duly  obeyed  its  mandates  Inasmuch,  then,  as 
a  venire  was  necessary  at  the  common  law, 
and  as  the  Statute  yet  requires  it  ta  be  issued, 
the  omission  to  issue  it,  we  must  consider  an 
error  apparent  on  the  record  ;  and  in  such  a 
case,  affecting  life,  we  do  not  feel  ourselves 
authorized  to  dispense  with  a  process,  required 
by  the  common  law.  and  also  by  the  Statute, 
although  we  may  not  be  able  to  perceive 
much  use  in  continuing  it. 

We  are  not  of  the  opinion  that  the  prison- 
er's peremptory  challenge  of  jurors  was  a 
218*]  waiver  of  his  right  to  object  *now  to 
the  want  of  a  venire.  It  seems  to  be  an  admit- 
ted principle,  that  a  challenge  to  the  polls  is  a 
waiver  of  a  challenge  to  the  array  ;  but  the 
objection  now  taken,  is  not  to  the  array  ;  a 
challenge  to  the  array  is  an  exception  to  the 
panel  in  which  the  jury  are  arrayed  and  set  in 
order  by  the  sheriff  in  his  return  ;  and  it  may 
be  made  on  account  of  partiality,  or  of  some 
default  in  the  sheriff  who  arrayed  the  panel. 
(3  Bl.  Com.,  359.)  It  is  a  humane  principle, 
applicable  to  criminal  cases,  and  especially 
when  life  is  in  question,  to  consider  the  pris- 
oner as  standing  upon  all  his  rights,  and  waiv- 
ing nothing  on  the  score  of  irregularity.  We 
are,  therefore,  clearly  of  opinion  that  the  judg- 
ment must  be  arrested.  His  counsel  has  sug- 
gested a  doubt,  whether  arresting  the  judg- 
ment does  not  entitle  him  to  be  discharged 
without  beng  subjected  to  another  trial.  It 
will  be  observed  that  the  judgment  is  arrested 
on  the  motion  of  the  prisoner.  An  act  done 
at  the  request  and  for  the  benefit  of  a  prisoner, 
we  are  clearly  of  opinion,  cannot  exonerate 
him  from  another  trial.  A  case,  analogous  in . 
principle,  occurred  in  Ontario  County,  in  1814. 
A  woman  of  color  was  indicted  and  tried  for 
murder,  and  found  guilty.  The  jury  had 
separated,  after  agreeing  on  a  verdict,  and 
before  they  came  into  court ;  and  on  that 
ground  a  new  trial  was  granted,  and  she  was 
tried  again.  We  know  of  no  case  which  con- 
tains the  doctrine  that  where  a  new  trial  is 
awarded,  at  the  prayer,  and  in  favor  of  a  per- 
son who  has  been  found  guilty,  that  he  shall 
not  be  subject  to  another  trial. 

Let  the  prisoner  be  remanded  to  the  jail  of  the 
County  of  Alleghany,  and  let  tlie  proceedings  be 
sent  down  by  procedendo. 

Explained— 13  Wall.,  440. 

Distinguished— 7  Wend.,  427. 

Cited  in— 20  Johns..  312;  1  Wend.,  117;  19  N.  Y., 
559;  20  N.  Y.,  552:  24  N.  Y.,  366  ;  25  N.  Y.,  417;  79  N. 
Y.,  429 ;  3  Hun,  281 ;  18  Hun,  244  ;  48  Barb.,  22  ;  60 
Barb.,  544 ;  5  T.  &  C.,  447 ;  24  How.  Pr.,  398  ;  4  Abb. 
Pr.,  374  ;  1  Abb.  N.  S.,  197 ;  2  Park,  157,  309  ;  3  Park, 
43, 293,  348  ;  4  Park,  504  ;  5  Park,  311,  646 ;  2  Sum.,  61, 
101 ;  6  Kan .,  398. 


219*]        *GRAY  v.  CROSBY. 

Submission  to  Arbitration — Liquidated  Damages 
for  Refusal  to  Perform  Contract — Award — 
Stipulated  Damages  do  not  Apply  as  Substi- 
tute for  Award — Action  on  Submission  — 
Plaintiff'  can  Recover  Award,  but  not  Stipu- 
lated Damages. 

Where  a  party  to  an  agreement  insists  on  tha  pay- 
ment of  stipulated  damages,  as  a  discharge,  it  must 
appear  that  the  damages  stipulated  are  in  lieu  of  a 
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performance  of  the  contract,  the  payment  of  which 
damages  is  an  alternative  for  his  election. 

The  defendant  held  a  bond  and  mortgage  exe- 
cuted by  the  plaintiff,  and  about  which  a  contro- 
versy had  arisen  between  them,  and  they  entered 
into  an  agreement  that  three  persons,  named  by 
them,  should  appraise  the  land  and  premises,  and 
ascertain  what  was  due  on  the  bond  and  mortgage 
to  the  defendant,  and  strike  the  balance  ;  and  the 
party  against  whom  the  balance  was  found  should 
immediately  pay  the  same  to  the  other  party,  &c.; 
and  it  was  agreed,  that  if  either  party  should  refuse 
to  fulfill  the  agreement,  he  should  pay  to  the  other 
$500,  "which  should  be  considered  as  liquidated 
damages."  The  appraisers  accordingly  appraised 
the  value  of  the  land,  and  ascertained  the  balance 
due  to  the  defendant  on  the  bond  and  mortgage, 
and  found  a  balance  of  $310  in  favor  of  the  plaintiff. 
Held  that  the  defendant  could  not,  on  offering  to 
pay  the  $500,  liquidated  damages,  consider  the 
agreement  as  rescinded,  and  set  off  so  much  of  the 
debt  due  to  him  on  the  bond  as  would  satisfy  that 
amount,  and  have  the  balance  certified  in  his  favor; 
but  that  the  plaintiff  was  entitled  to  recover  the 
$310,  so  found  by  the  appraisers,  but  not  the  sum 
agreed  as  liquidated  damages  for  not  fulfilling  the 
agreement. 

Citations—  16  Johns.,  205  ;  4  Ball.,  150  ;  7  Johns.  72  ; 
15  Johns.,  200. 


was  an  action  of  covenant  tried  at  the 
-L  Putnam  Circuit,  Nov.  2,  1819,  before 
Mr.  Justice  Yates.  The  action  was  brought  on 
an  agreement  between  the  parties,  under  their 
hands  and  seals,  dated  April  6,  1818,  reciting 
that  the  plaintiff  gave  to  William  Watts  a  bond 
and  mortgage  for  $5,000,  the  payment  of  which 
was  secured  by  the  laud  and  premises  in  Pat- 
ersou  on.  which  the  plaintiff  lived,  and  by  land 
of  the  plaintiff  in  Paulings,  called  the  Bur- 
dock place,  and  the  land  of  the  plaintiff  in 
Kent,  called  the  Patty  Wixon  place,  which 
bond  and  mortgage  had  been  duly  assigned  to 
the  defendant  :  and  that  whereas  the  said  land 
had  been  sold  by  virtue  of  the  bond  and  mort- 
gage, and  divers  suits  and  controversies  had 
arisen  between  the  parties,  &c.,  the  said  par- 
ties, therefore,  agreed  that  J.  C.,  C.  A.  and  J. 
A.,  should,  on  or  before  April  20,  then  instant, 
appraise  the  farm  and  premises  on  which  the 
plaintiff  lived  in  Paterson  at  its  real  value, 
without  reference  to  the  price  it  sold  for 
under  the  mortgage  ;  and  then  the  said  ap- 
praisers were  to  ascertain  what  was  due  to  the 
defendant  on  the  bond  and  mortgage,  with  all 
the  costs  and  charges,  and  strike  a  balance; 
and  the  balance,  against  whom  it  should  be 
found,  should  be  immediately  paid  by  the 
party  against  whom  it  should  be  found  ;  and 
in  case  the  amount  of  the  value  of  the  ap- 
praisal was  equal  to,  or  exceeded  the  amount 
of  the  demands  of  the  defendant,  then  the 
plaintiff  was  to  have  the  Patty  Wixon  place 
and  the  Burdock  place  ;  but  in  case  the  de- 
fendant's demands  should  exceed  the  amount 
of  the  appraisal,  the  plaintiff  should  have  his 
option,  to  be  determined  immediately,  whether 
he  would  pay  the  balance  in  money  immedi- 
ately, or  have  the  appraisers  *immedi-  [*22O 
ately  appraise  the  Patty  Wixon  place  and  the 
amount  be  applied  to  the  payment  of  the  said 
balance  ;  and  if  it  exceeded  the  residue  of  the 
claims  of  the  defendant,  after  applying  the 
first  appraisal,  then  the  defendant  was  to  pay 
the  balance  ;  but  in  case  there  should  still  be 
a  balance  in  favor  of  the  defendant,  it  shall 
then  be  optional  with  the  plaintiff  to  pay  the 
balance  immediately  in  money,  or  have  the 
said  appraisers  appraise  the  Burdock  place, 
and  its  value  applied  to  the  payment  of  the 
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defendant ;  and  if  the  amount  of  the  said 
appraisals  shall  exceed  the  amount  of  the 
defendant's  claims,  then  he  shall  pay  the  bal- 
ance ;  and  in  case  the  whole  amount  of  the 
said  appraisals  shall  not  satisfy  the  defend- 
ant's claims,  then  the  plaintiff  should  immedi- 
ately pay  the  bajance.  And  it  was  further 
agreed  between  the  parties  that  the  appraisers 
should  take  into  consideration  the  case  of  the 
Burdock  and  Patty  Wixon  farms,  and  the 
damage  done  to  them,  if  any,  by  the  defend- 
ant or  his  agents  since  the  sale  under  the  mort- 
gage, and  allow  it  to  the  plaintiff;  and  that 
the  plaintiff  shall  give  immediate  possession 
from  the  date  of  the  agreement,  of  the  farm 
and  premises  on  which  he  lived,  to  the  defend- 
ant ;  and  the  plaintiff  should  have  the  right 
to  take  off  all  his  property  from  the  same, 
and  should  not  pay  rent  to  the  defendant, 
until  the  agreement  was  executed  :  and  that  if 
the  plaintiff  should  take  the  Burdock  place 
and  Wixon  place,  or  either  of  them,  accord- 
ing to  the  agreement,  then  he  was  to  have 
immediate  possession  of  them,  or  either  of 
them  which  he  should  so  take.  That  if  the 
agreement  was  not  carried  into  effect,  accord- 
ing to  its  true  intent,  it  should  not  affect,  or 
in  any  manner  interfere  with  the  other  busi- 
ness and  proceedings  of  the  parties;  and  that 
if  either  of  the  parties  should  refuse  to  fulfill 
the  agreement,  according  to  its  true  intent  and 
meaning,  the  party  so  refusing  should  pay  to 
the  other  party  the  sum  of  $500,  which  shall 
be  considered  as  liquidated  damages."  The 
plaintiff,  after  stating  the  agreement  in  his 
declaration,  alleged  that  the  appraisers  named, 
before  the  time  limited,  appraised  the  farm  on 
which  the  plaintiff  lived  in  P.  at  $5,000,  and 
ascertained  the  amount  due  to  the  defendant 
on  the  bond  and  mortgage,  and  for  charges, 
22 1*]  &c.,  to  be  $6,326.91,  and  struck  *a  bal- 
ance against  the  plaintiff  of  $1,326.91;  and 
that  the  plaintiff  immediately  elected  to  have 
the  Wixon  place  appraised,  and  the  appraisers 
accordingly  appraised  the  place  and  the  dam- 
ages thereon  at  $480  ;  and  that  after  deduct- 
ing that  sum,  there  still  remained  a  balance 
due  to  the  defendant  of  $846.91;  and  the 
plaintiff  thereupon  elected  to  have  the  Bur 
dock  place  appraised,  &c. ;  and  the  appraisers 
thereupon  appraised  the  same,  and  the  use 
thereof  and  damages  done  thereon,  at  $1,157.58; 
and  the  amount  of  which  appraisement  ex- 
ceeded the  balance  of  the  claims  and  demands 
of  the  defendant,  as  determined  by  the  ap 
praisers,  $310.67,  which  the  defendant  had 
refused  to  pay,  although  requested,  &c.,  nor 
had  he  paid  the  $500,  liquidated  damages,  &c. 
The  defendant  craved  oyer  of  the  agreement, 
and  pleaded  non  estfactum,  with  notice  that 
he  would  give  in  evidence  at  the  trial,  that 
the  plaintiff  was,  at  the  commencement  of  the 
suit,  indebted  to  him  in  the  amount  of  the 
bond  above  mentioned,  that  he  would  set  off 
BO  much  thereof  as  would  be  sufficient  to  sat- 
isfy and  discharge  the  plaintiff's  demand,  and 
have  the  balance  certified  in  his  favor  pursu- 
ant to  the  Act. 

After  the  plaintiff's  witnesses  were  exam- 
ined, the  defendant  admitted  that  the  plaintiff 
was  entitled,  under  the  agreement,  to  the 
stipulated  damages  of  $500,  on  the  allowance 
of  which  he  insisted  that  he  had  a  right  to  con- 


!  sider  the  agreement  as  rescinded,  and  that  the 
whole  bond  assigned  to  him  by  Watts  re- 
mained in  force  against  the  plaintiff  ;  and  of- 
fered to  prove  that  he  had  so  elected  and  of- 
fered the  plaintiff,  before  the  suit  was  brought, 
and  insisted  on  setting  off  a  sufficiency  of  the 
amount  of  the  bond  to  satisfy  the  said  $500, 
and  have  the  balance  certified  in  his  favor  ; 
but  the  judge  decided  that  the  set-off  Could 
not  be  allowed  ;  that  the  bond  was  to  be  con- 
sidered as  canceled  and  paid,  and  that  the 
defendant  had  no  right  to  have  the  agreement 
rescinded,  by  paying  the  stipulated  damages  ; 
and  directed  the  jury  to  find  for  the  plaintiff 
the  sum  of  $810.67,  being  one  of  the  sums  de- 
manded in  the  plaintiff's  'declaration,  with 
liberty  to  the  defendant  to  move  to  set  aside 
the  verdict  on  a  case  made  ;  and  the  jury 
found  a  verdict  for  the  plaintiff  accordingly, 
subject  to  the  opinion  of  the  *court  on  [*222 
the  above  case,  which  was  submitted  to  the 
court'without  argument. 

WOODWORTH,  J.,  delivered  the  opinion  of 
the  court  : 

The  principal  question  in  this  cause,  arises 
on  the  construction  of  that  part  of  the  cov- 
enant declared  on,  which  is  contained  in  the 
following  words  :  "  It  is  further  agreed,  that 
if  either  of  the  parties  to  this  agreement  shall 
refuse  to  fulfill  this  agreement,  according  to  its 
true  meaning  and  intent, the  party  refusing  shall 
pay  to  the  other  party  the  sum  of  $500,  which 
shall  be  considered  as  liquidated  damages." 
On  the  part  of  the  defendant,  it  is  admitted 
that  he  is  liable  to  pay  $500,  and  on  the  pay- 
ment of  that  sum,  it  is  contended,  the  parties 
are  placed  in  the  same  situation  they  were  in 
before  the  covenant  was  made. 

There  is  no  doubt  that  if,  upon  a  view  of 
the  whole  instrument,  it  shall  appear  to  have 
been  the  intent,  that  the  damages  stipulated 
should  be  received  in  lieu  of  a  performance  of 
everything  covenanted  to  be  done,  and  as  an 
extinguishment  of  the  appraisement  itself, 
then  the  defense  is  well  founded.  In  order  to 
determine  this  point,  a  careful  examination  of 
the  agreement  becomes  necessary.  The  intent 
collected  from  the  whole  instrument  must  be 
carried  into  effect,  although  there  may  be  a 
difficulty  in  reconciling  all  its  parts.  After  an 
attentive  examination,  my  judgment  is  con- 
vinced that  the  construction  contended  for  by 
the  defendant  was  not  contemplated  by  the 
parties,  and  ought  not  to  be  sanctioned. 

It  appears  that  the  plaintiff  having  mort- 
gaged three  farms  to  William  Watts,  for 
securing  $5,000,  and  this  mortgage  having 
been  assigned  to  the  defendant,  he  had,  by 
virtue  thereof,  sold  the  land  mortgaged,  and 
then  had  possession  of  two  of  the  farms. 
Divers  controversies  and  suits  having  arisen 
concerning  the  premises,  the  parties  were 
mutually  inclined  to  bring  the  controversy  to 
a  close,  by  a  submission  to  three  individuals. 
The  basis  of  the  submission  was,  that  an  ap- 
praisement of  the  land  be  made  at  its  real 
value,  and  be  applied  to  the  payment  of  the 
debt  due  from  the  plaintiff,  and  of  all  legal 
claims  and  charges  of  the  defendant  against 
him,  without  reference  to  the  price  the  land 
*sold  for  under  the  mortgage.  The  [*122J5 
covenant,  also,  provides  for  the  performance 
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of  certain  things  before  the  appraisement  took 
place.  At  its  date,  April  6,  1818,  the  plaintiff 
held  the  possession  of  one  of  the  farms,  and 
by  that  instrument  bound  himself  to  give  im- 
mediate possession  thereof  from  the  date, 
reserving  the  right  to  take  off  all  his  property. 
The  cause  of  inserting  this  clause  may  have 
been  that  the  farm  on  which  the  plaintiff  lived, 
was,  in  the  first  instance,  to  be  appraised,  and 
in  any  event,  to  be  applied  towards  the  dis- 
charge of  the  defendant's  debt.  Both  parties 
expecting  an  appraisement  would  be  made  in 
a  few  days  thereafter,  it  may  not  have  been 
deemed  necessary  to  defer  the  delivery  of  pos- 
session. The  object  and  design  of  these  par- 
ties appears  to  have  been  that  the  decision  of 
the  appraisers  should  be  conclusive  on  the 
matters  submitted  to  them,  and  put  an  end  to 
the  controversy.  This  must  be  carried  into 
effect,  unless  the  clause  respecting  liquidated 
damages  is  in  language  so  plain  and  explicit  as 
to  require  a  different  construction.  The  ques- 
tion submitted  was  of  considerable  magnitude; 
the  terms  of  submission  were  settled  on  prin- 
ciples of  justice  and  liberality  ;  the  plaintiff 
was  to  perform  acts  immediately,  altogether  in- 
consistent with  the  idea  that-  the  covenant 
could  be  rescinded  after  the  appraisement,  by 
either  party,  on  paying  a  sum  in  damages, 
thereby  converting  it  into  a  conditional  ar- 
rangement, by  which  the  parties  were  left  to 
speculate  as  to  the  appraisement,  and  if  not 
approved,  then  to  proceed  in  their  suits  at  law. 
I  think  the  parties  contemplated  otherwise, 
and  that  the  clause  relied  on  may  be  explained 
and  applied  in  such  manner  as  to  leave  the  ap- 
praisement in  full  force,  and  allow  the  plaint- 
iff the  benefit  of  it.  This  is  a  case  of  submis- 
sion to  arbitrators.  From  the  nature  of  the 
case,  either  party  might  revoke  it :  and  if  the 
authority  had  been  revoked  before  the  making 
the  award,  the  arbitrators  could  not  proceed. 
This  right  is  incident  to  every  case  of  submis- 
sion, whether  it  be  by  bond,  covenant,  or  by 
Earol.  The  consequence  of  revocation  would 
e,  that  where  there  is  a  penalty,  it  is  forfeited, 
and  the  plaintiff  would  recover  such  damages, 
under  the  breaches  assigned, as  he  may  have  sus- 
tained. (Allen,  v.  Watson,  16  Johns.,  205.)  If, 
224*1  instead  *of  a-  penalty,  eo  nomine,  the 
parties  agree  on  a  sum  as  liquidated  damages, 
and  one  party  revokes  the  authority,  in  such 
case,  I  apprehend  the  plaintiff  would  recover 
the  specific  sum  agreed  on.  I  consider  the 
exercise  of  the  power  of  revocation  as  one  of 
the  acts  t'q  which  the  damages  apply.  But 
they  do  not  apply  to  the  sum  of  $310.67,  which 
appears  to  be  the  surplus  of  the  appraisement, 
after  paying  the  defendant  his  whole  demand. 
The  damages  were  intended  to  embrace  two 
objects  :  to  remunerate  o'ne  party,  if  the  other 
defeated  the  award  by  revoking  the  submis- 
sion, and  to  compensate  for  the  non-perform 
ance  of  those  acts  which  the  parties  bound 
themselves  to  perform,  previous  to  the  award, 
and  such  as  the  defendant  is  bound  to  perform, 
if  he  retains  the  Burdock  and  Wixon  farms. 
From  aught  that  appears,  everything  stipu- 
lated has  been  performed,  excepting  the  mat- 
ters which  are  the  subject  of  this  suit.  That 
the  stipulated  damages  do  not  apply  as  a  sub- 
stitute for  the  award  itself,  and  thereby  be- 
come the  means  of  defeating  it,  I  think  very 
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plain,  upon  this  consideration,  that  the  dam- 
ages are  given,  "on  a  refusal  to  perform  the 
agreement."  The  moment  the  award  or  ap- 
praisement was  made,  the  most  important  part 
of  the  controversy  was  settled  and  concluded, 
without  requiring  any  further  act  to  be  done. 
Before  the  award,  a  large  sum  was  due  to  the 
defendant  on  the  bond  and  mortgage  ;  after 
the  appraisement  was  made,  and  it  appearing 
that  the  value  of  the  land  appraised  exceeded 
the  amount  of  all  the  defendant's  claims,  the 
demand  of  the  defendant  was  satisfied,  because 
no  further  act  was  required  to  be  done  by 
either  party  to  give  the  award  effect  thus  far. 
By  the  terms  of  the  submission  and  the  ap- 
praisement under  it,  the  defendant's  demands 
were  extinguished,  if  the  lands  were  appraised 
at  more  than  their  amount.  They  were  ap- 
praised at  a  greater  sum,  and  that  excess  is 
claimed  in  this  suit.  It  is  perfectly  clear  to  my 
mind  that  the  liquidated  damages  have  no 
application  to  this  part  of  the  subject ;  there  is 
nothing  here  to  refuse  or  perform,  and  with- 
out something  which  could  be  the  subject  of, 
refusal,  the  clause  has  no  effect.  If,  then,  so 
great  a  portion  of  the  controversy  is  extin- 
guished by  the  mere  force  of  the  appraisement, 
and  without  any  further  act  of.  the  parties, 
can  *there  be  any  ground  for  saying  [*225 
that  the  stipulated  damages  were  intended  as  a 
substitute.  If  this  point  be  conceded,  and  I 
do  not  see  how  it  can  be  questioned,  it  would 
be  absurd  to  allow  that,  as  to  the.  excess  of 
the  appraisement,  whatever  that  might  be,  the 
parties  intended  that  instead  of  paying  such 
excess,  the  party  liable  to  the  payment  might 
elect  to  pay  the  liquidated'  damages  in  lieu 
thereof  :  and  yet,  if  the  defense  is  well  found- 
ed, this  is  the  necessary  consequence.  In  all 
the  cases  where  a  party  relies  on  the  payment 
of  liquidated  damages  as  a  discharge,  it  must 
clearly  appear  from  the  contract  that  they 
were  to  be  paid  and  received  absolutely  in  lieu 
of  performance.  (Graham  v.  Bickham,  4  Dall., 
150.)  In  the  case  of  Slonxon  v.  Beadle,  7  Johns., 
72,  and  Haabrouck  v.  Tappen,  15  Johns.,  200, 
it  expressly  appeared  that  the  damages  were 
in  lieu  of  performance,  and  payment  thereof 
was  an  alternative  reserved  for  the  party's  elec- 
tion. The  present  case  is  not  equally  explicit; 
but  granting  that  no  objection  arises  on  this 
ground,  still  it  must  be  limited  to  such  things 
as  were  to  be  performed  by  the  parties,  and 
cannot  extend  to  so  much  as  the  award,  per  se, 
settled  and  concluded  ;  nor  can  they  be  sub- 
stituted for  the  payment  of  the  surplus,  the 
right  to  which  depends  on  the  conclusiveness 
of  the  appraisement.  In  this  view  of  the  sub- 
ject, the  plaintiff  cannot  claim  the  stipulated 
damages,  nor  can  the  defendant  elect  that  on 
the  payment  thereof,  his  bond  and  mortgage 
may  stand  revived,  arid  be  set  off  against  the 
plaintiff's  demand.  If  it  were  necessary  in 
this  case,  resort  might  be  had,  in  furtherance 
of  the  intent,  to  a  strict  construction  of  the 
words  "  shall  refuse  to  fulfill ;  "  for  it  must  be 
admitted  that  a  mere  refusal  is  very  distinct 
from  a  stipulation  to  receive  a  certain  sum,  in- 
stead of  performance.  A  party  may  refuse,  still 
he  is  bound  to  perform  his  contract,  and  I  can- 
not perceive  how  his  refusal  is  to  be  adjudged  a 
waiver  of  performance, unless  it  is  so  expressed. 
There  is  another  point  of  view  in  which  this 
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question  maybe  placed.  The  plaintiff  alleges 
that  the  defendant  has  not  paid  the  $310.67, 
the  surplus  remaining  after  satisfying  the  de- 
fendant's demand.  The  defendant  covenanted 
that,  if  the  amount  of  the  appraisement  ex- 
22O*]  ceeded  *his  claims,  he  would  pay  the 
bahmce.  If  the  defense  can  be  supported,  it 
must  be  solely  on  the  ground  of  the  defend- 
ant's refusing  to  pay  this  sum  ;  and  it  would 
then  present  a  case  where  one  party  cov- 
enants, on  a  certain  contingency,  to  pay  to 
another  a  sum  of  money,  with  proviso  that 
if  he  refuses,  then  to  pay  a  larger  sum  as 
liquidated  damages.  Such  facts  constitute  no 
right  to  recover  beyond  the  money  actually 
due.  Liquidated  damages  are  not  applicable 
to  such  case.  If  they  were,  they  might  afford 
a  secure  protection  for  usury,  and  countenance 
oppression  under  the  forms  of  law. 

My  opinion,  then,  is,  that  the  set-off  was 
properly  excluded,  that  the  plaintiff  is  not 
entitled  to  recover  anything  for  liquidated  dam- 
ages, and  that  the  verdict  was  correctly  taken 
for  the  $310.67.  There  is  a  further  objection 
10  the  set-off  relied  on  at  the  trial ;  the  defend- 
ant had  sold  three  farms  under  the  mortgage, 
but  it  is  nowhere  stated  for  what  sum  they 
were  sold.  The  defendant's  claim,  including 
the  bond  and  mortgage,  was  $6,326.91.  At 
the  trial,  the  defendant  contended  that  "the 
whole  bond  assigned  to  him  by  Watts  stood  in 
force,"  and  offered  to  set  off  $500,  to  pay  the 
stipulated  damages,  and  claimed  to  have  the 
residue  certified  in  his  favor.  If  the  defendant 
had  been  entitled  to  a  set-off,  it  could  only  be 
for  the  amount  remaining  due,  after  crediting 
the  money  for  which  the  land  sold;  yet,  without 
offering  any  proof  as  to  that  point,  the  defendant 
claims  the  whole  of  the  original  debt  without 
deduction.  This  was  altogether  inadmissible. 
The  jury  could  not  determine,  from  this  state- 
ment, how  much  was  allowable  ;  or  whether, 
after  crediting  the  amount  of  sales,  enough 
remained  to  satisfy  the  $500  ;  and  if  there  was 
more,  how  could  they  determine  on  the  balance 
to  be  certified?  On  this  ground,  also,  the 
defense  was  correctly  excluded-.  The  plaintiff 
is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

Cited  in— 12  Barb.,  373 ;  18  Barb.,  55 ;  14  Abb.  N.  8., 
271 ;  3  Cranch  C.  C.,  388. 


227*]  *THE  PEOPLE  v.  GILBERT. 

Construction  of  Act  for  Limitation  of  Criminal 
Prosecutions,  and  Actions  at  Law — People  not 
Bound. 

The  people,  not  being  named  in  the  5th  section  of 
the  Act  for  the  Limitation -of  Criminal  Prosecutions, 
and  of  Actions  at  Law  (1  N.  R.  L.,  184,  sess.  24,  ch. 
183),  are  not  bound  by  it,  and  may  bring1  a  personal 
action  at  any  time. 


Citations— 4  Bac.  Abr.,  461 ;  5  Bac.  Abr.,  561, 562 ;  a 
Inst..  188 ;  N.  Y.  Const.  Art.,  35 ;  1  N.  R.  L.,  184 ;  1  N. 
R.  L..  343;  4  Mass..  522. 

'PHIS  was  an  action  on  the  case,  brought  in 
1  May,  1819,  against  the  defendant,  as  one 
of  the  managers  of  the  Union  College  Lottery, 
for  selling,  in  1816,  tickets  in  the  lottery,  con- 
trary to  the  provisions  of  the  Act  for  that 
purpose,  and  contrary  to  his  duty  as  such, 
manager,  by  reason  whereof  the  amount  of  the 
tickets  so  sold  by  him  had  been  wholly  lost, 
&c. 

The  defendant  pleaded:  1  Not  guilty.  2.  Not 
guilty  at  any  time  within  six  years  next  before 
the  filing  of  the  bill  of  the  plaintiffs  against  the 
defendant.  There  was  a  demurrer  to  the  second 
plea  and  joinder. 

Mr.  Oakley,  Att'y-Gen.,  in  support  of  the 
demurrer.  The  people  are  not  bound  by  a 
statute,  unless  they  are  specially  named.  The 
rule  in  England  is,  that  the  King  is  not  bound 
by  any  statute,  which  affects  any  right,  title 
or  interest  belonging  to  the  Crown,  unless  it  i& 
made  to  extend  to  him  by  express  words.  He 
is  not  bound  by  the  Statute  of  Limitations,  for 
no  laches  can  be  imputed  to  him.  The  maxim 
is  nullum  tempus  occurrit  regi.  This  rule  is  not 
founded  on  royal  prerogative,  but  on  principles 
of  public  policy,  that  the  State  should  not 
suffer  from  the  negligence  of  its  officers  and 
servants.  On  the  same  principle,  the  King 
cannot  be  nonsuited  ;  nor  is  he  liable  to  pay 
costs.  (4  Bac.  Abr.,  Limitation  of  Actions,  B; 
5  Bac.  Abr.,  tit.  Prerog.,  E,  5,  E,  6,  E,  7  ;  5 
Com.  Dig.,  Parliament,  R,  8;  Co.  Litt..  119  a; 
Plowd.,  143;  Hob.,  152,  154,  347;  Co.  Litt.,  90 
b.,  139  b.)  These  are  privileges  attached  to  the 
sovereign.  The  people  cannot  attend  to  their 
rights,  except  through  their  officers.  They 
ought  not,  therefore,  to  suffer  by  the  lapse  of 
time,  or  the  negligence  of  those  officers.  All 
the  reasons  in  support  of  this  rule,  in  the  case 
of  a  King,  apply  with  greater  force  here,  where 
the  people  are  the  sovereign. 

Mr.  T.  A.  Emmet,  contra.  Nullum  tempu* 
occurrit  regi,  is  the  maxim  of  prerogative.  The 
Constitution  of  this  State  (Art.*xxxv.)[*228 
has  abrogated  all  the  prerogatives  claimed  by 
the  King  of  England.  The  Legislature  have 
enacted  limitations  as  to  every  form  of  action, 
and  to  devest  the  people  of  everything  which 
resembled  royal  prerogative.  The  people  can 
bring  no  action  but  what  is  given  to  them  by 
the  Act.  The  sovereign,  as  such,  can  bring  no 
action  but  what  is  specially  authorized  by  law. 
Then,  when  the  law  gives  an  action  to  the 
people,  it  must  be  subject  to  the  previous 
limitation  annexed  to  such  form  of  action. 
The  King  of  England  is  bound  by  all  statutes 
for  the  public  good,  and  to  prevent  injury  or 
wrong,  though  not  named.  (11  Co.,  74,  75.) 

Mr.  Oakley,  in  reply,  said  that  the  Constitu- 
tion abrogated  only  those  parts  of  the  preroga- 


NOTE.— Statute  of  Limitations— People  not  bound 
bv. 

The  Statute  of  Limitations  does  not  run  against  a 
state,  unless  it  is  expressly  named.  Lindsey  v.  Miller, 
6  Pet.,  6*56 ;  State  Treasurer  v.  Weeks,  4  Vt.,  215 ; 
Bayley  v.  Wallace,  16  8.  &  R.,  245 ;  Glover  v.  Wilson, 
6  Pa.  St.,  290;  Kennedy  v.  Townley,  16  Ala.,  239. 

The  Statute  is  usually  held  to  run  against  a  town 
or  city  corporation.  Lane  v.  Kennedy,  13  O.  St.,  42 ; 
Cincinnati  v.  First  Presbyterian  Church,  8  Ohio, 
298;  Cincinnati  v,  Evans,  5  Ohio  St.,  494;  Wheeling 
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v.  Campbell,  12  W.  Va.,  36  (see  this  last  case  for 
statement  of  law  in  different  states). 

It  runs  against  a  county  (St.  Charles  County  v. 
Powell,  22  Mo.,  525).  But  see  Coleman  v.  Thurmond, 
56  Tex.,  514.  See  further,  on  the  general  subject. 
State  v.  Joiner,  23  Miss.,  500 ;  Levasser  v.  Wash  burn. 
11  Gratt.,  572;  Commonwealth  v.  Hutchinson,  10 
Pa.  St.,  466 ;  State  v.  Fleming,  19  Mo.,  607 ;  Jefferson 
v.  Whipple,  71  Mo.,  519 ;  Coleman  v.  Peshtigo  Co., 
47  Wis.,  180;  U.  S.  v.  Thompson,  98  U.  8.,  486;  Stough- 
ton  v.  Baker,  4  Mass.,  528. 
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live  which  were  exercised  over  this  State  as  a 
colony.  The  Statute  does  not  give  this  action. 
The  maxim,  that  nullum  tempos  occurrit  regi, 
is  not  founded  on  the  principle  of  its  being  a 
personal  attribute  of  the  sovereign,  but  of  its 
being  a  political  prerogative,  for  the  security 
and  benefit  of  the  people.  ••?. 

WOOD  WORTH  J.,   delivered  the  opinion  of 
the  court : 

By  the  common  law,  there  was  no  stated 
or  fixed  time,  as  to  the  bringing  of  actions. 
Limitations  are  created  by,  and  derive  their 
authority  from  statute.  (4  Bac.  Abr.,  461.) 
In  England  it  is  held  that  the  King  is  not  bound 
by  the  Statutes  of  Limitation  ;  that  no  laches 
can  be  imputed  to  him,  and  whenever  it  occurs, 
he  may  rely  upon  his  privilege,  quod  nullum 
tempus  occurrit  regi.  (5  Bac.  Abr.,  561,  562, 
tit.  Prerog.,  3  Inst.,  188.)  The  reason  of  the 
rule  is  founded  on  the  presumption  that  the 
king  is  employed  in  the  affairs  of  government, 
and  ought  not  to  suffer  by  the  negligence  of 
his  officers.  In  a  representative  government, 
where  the  people  do  not,  and  cannot  legally 
act  in  a  body,  where  their  power  is  delegated 
to  others,  and  of  necessity  must  be  exercised 
by  them,  if  exercised  at  all,  the  reason  for 
applying  the  maxim  is  equally  cogent.  When 
the  people  of  this  State  succeeded  to  the  rights 
of  the  King,  of  G.  B.  and  became  an  independ- 
ent government,  was  not  this  principle  of  the 
common  law  incorporated  into  the  system  of 
our  jurisprudence?  By  the  35th  article  of  the 
229*]  State  Constitution,  we  adopted  *the 
common  law  of  England,  so  far  as  it  formed 
the  law  of  the  Colony  of  N.  Y.,  April  19,  1775. 
After  this  recognition,  the  people  of  this  State, 
as  the  supreme  power,  were  entitled  to  claim 
the  benefit  of  it  in  the  same  manner,  and  to  the 
same  extent,  that  it  had  been  applied  in  Eng- 
land. On  the  ground  of  expediency  and  public 
convenience,  this  was  necessary;  as  an  attribute 
of  sovereignty,  it  was  equally  important  to  be 
preserved.  By  the  adoption  of  the  common 
law  of  England  in  this  State,  the  people  ac- 
quired the  right  and  privilege  now  contended 
for  by  the  counsel  for  the  plaintiffs.  That  such 
has  been  the  construction  by  the  Legislature  of 
this  State,  cannot  well  be  questioned.  By  the 
"Act  for  the  Limitation  of  Criminal  Prosecu- 
tions, and  of  Actions  at  Law"(l  N.  R.  L.,  184), 
the  people  limit  their  right  to  sue  for  lands, 
tenements  and  hereditaments  to  forty  years; 
but  in  respect  to  personal  actions  they  are 
silent,  unless  the  5th  section,  which  relates  to 
personal  actions,  should  be  construed  so  as  to 
include  the  people  when  they  prosecute.  The 
people  are  not  named  in  the  latter  section,  and 
when  not  named,  are  not  bound  by  an  Act  of 
Limitations  any  more  than  the  King  of  Eng- 
land would  be.  The  Act  shows  that  this  must 
have  been  the  intent  of  the  Legislature.  Why 
should  they  specify  the  limitation  in  the  case 
of  real  property,  and  prescribe  none  in  personal 
actions?  It  is  evident  that  they  acted  under  a 
conviction  that  the  rights  of  the  people  could 
not  be  barred,  unless  by  statute,  nor  even  then, 
unless  they  were  particularly  named.  The 
omission,  then,  to  limit  personal  actions,  leaves 
them  to  the  operation  of  the  common  law.  It 
is  further  evident  from  the  Statute  Concerning 
Costs,  that  the  same  rule  of  construction 
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applies.  The  people  are  not  liable  to  pay  costs 
when  they  fail,  but  they  recover  costs  when 
they  succeed.  Why  is  this?  The  Act  Concern- 
ing Costs  (1  N.  R.  L.,  343)  allows  costs  to  the 
defendant,  with  a  single  exception,  in  cases 
where  the  plaintiff  might  have  costs,  had  he 
succeeded;  but  it  has  never  contended  that 
a  defendant  could  recover  costs  against  the 
people.  The  reason  is  the  same  as  in  the 
case  before  us ;  they  are  not  included  in  the 
eneral  expressions,  nor  was  it  intended  they 
should  be.  Until  the  Legislature  have  limited 
the  period  within  which  the  *people  [*23O 
may  bring  suits,  the  time  is  indefinite.  That 
they  have  not  made  any  statutory  provision, 
except  in  the  case  stated,  and  that  the  people 
are  not  included  under  the  Act  limiting  the 
time  for  bringing  personal  actions,  has,  I 
think,  been  satisfactorily  shown.  In  the  case 
of  Stouffhton  v.  Baker,  4  Mass.,  522.  Chief 
Justice  Parsons  adopts  the  principle  contended 
for  by  the  plaintiff's  counsel.  One  of  the 
questions  in  that  case  arose  on  an  ancient 
grant,  which  was  under  implied  limitation. 
The  grant  was  made  in  1634.  It  was  contend- 
ed that  the  defendant  having  been  so  long 
possessed  of  the  estate,  the  state  had  no  right 
to  interfere,  and  could  not  now  secure  the 
benefit  of  the  limitation  by  any  legal  remedy. 
The  Chief  Justice  observes:  ' "The  limitation  is 
not  extinguished  by  any  inattention  or  neglect 
in  compelling  the  owner  to  comply  with  it,  for 
no  laches  can  be  imputed  to  the  government, 
and  against  it  no  time-runs  so  as  to  bar  rights." 
The  result  of  my  opinion  is,  that  the  demurrer 
is  well  taken,  and  that  the  plaintiffs  are  entitled 
to  judgment. 

Judgment  for  the  plaintiffs. 

Cited  in— 20  Johns.,  475;  4  Cow.,  348;  2  Hill,  60;  3 
Keyes,  125 ;  3  Abb.  App.  Dec.,  243 ;  13  Wall.,  99 ;  1 
Blatchf .,  287 ;  98  N.  S.,  490 ;  30  N.  J.  E.,  684 ;  13  Minn., 
392. 


BANK  OF  UTICA  v.  P.  SMITH. 

Promissory  Note — Indorsed  in  Blank  —  Blank 
Filled  by  Holder,  for  Collection — Note  Protested 
and  Returned — Special  Indoi-sement  May  be 
Stricken  Out  by  Holder — Presentment —  What 
Sufficient,  as  to  Time — Demand  —  Notice — 
What  Diligence  Necessary. 

Where  a  note  is  indorsed  in  blank,  and  the  holder 
fills  up  the  blank,  directing:  payment  to  be  made  to 
a  particular  person,  merely  for  the  purpose  of  col- 
lection ;  and  the  agent  returns  the  note,  with  the 
protest  for  non-payment,  to  such  holder,  he  may 
strike  out  the  special  indorsement,  and  make  it  pay- 
able to  himself,  so  as  to  bring'  an  action  in  his  own 
name  against  the  indorser. 

A  note  made  payable  at  the  Mechanics'  Bank  in 
the  City  of  N.  Y.,  was  presented  to  the  first  teller  of 
the  Bank,  by  the  notary,  .fifteen  .minutes  past  3 
o'clock,  P.  M.  of  the  day  on  which  it  was  payable, 
and  payment  demanded.  Held  that  this  was  a  suf- 
ficient presentment,  though  the  Bank  closes  at  3 
o'clock ;  it  appearing  to  be  the  usual  course  of 


NOTE.— Negotiable  paper—Striking  out  special  in- 
dorsement— Demand  of  payment,  time  for,  by  whom 
— Notice— Due  diligence. 

In  an  action  upon  negotiable  paper,  a  special 
indorsement  for  the  purpose  of  collection,  directing 
payment  to  some  person  other  than  the  plain  iff, 
may  be  stricken  out.  Norris  v.  Badger,  6  Cow.,  449; 
Chautauqua  Co.  Bank  v.  Davis,  21  Wend.,  584; 
Watervliet  Bank  v.  White,  1  Den.,  608 ;  Manhattan 
Co.  v.  Reynolds,  2  Hill,  140;  Wright  v.  Boyd,3  Barb., 
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doing  business  in  the  Bank,  to  allow  that  time  after 
banking  hours,  for  the  presentment  and  payment 
of  noU  s  ;  and  if  the  defendant  was  at  the  Bank  on 
the  day,  and  offered  payment,  it  was  for  him  to 
show  that  fact  ;  but  he  is  bound  to  wait  until  the 
usual  time. 

A  demand  of  payment  of  a  note  by  a  notary,  or  a 
person  having  a  parol  authority  for  that  purpose,  or 
the  lawful  possession  of  the  note,  is  sufficient  :  and 
the  notary  may  give  notice  of  non-payment  to  the 
indorser.  (Post,  321.) 

The  holder  of  a  note  is  not  bound  to  give  the 
earliest  possible  notice  of  its  dishonor  ;  all  that  is 
required  of  him  is  ordinary  and  reasonable  dili- 
gence. 

Citations—  3  Wheat.,  182  ;  1  Ball..  193:  2  Ball.,  147:. 
15  Mass.,  436  ;  1  Show.,  164  ;  7  East,  385  ;  1  Maule  & 
S.,  28  ;  3  Bos.  &  P.,  599  :  7  Mass.,  486  ;  9  Mass.,  423, 
427  ;  16  Johns..  221. 


S  was  an  action  of  asmmpsit  brought 
-  against  the  defendant  as  iudorser  of  a  prom- 
231*]  issory  note,  dated  Utica,  July  *20, 
1818,  made  by  Soulden  &  Smith  and  A.  Van 
Santvoord  &  Co.,  by  which  they  promised,  six 
months  after  date,  to  pay  to  the  order  of  Peter 
Smith,  $10,000,  at  the  Mechanics'  Bank,  in  the 
City  of  N.  Y.,  for  value  received. 

On  Jan.  23,  1819,  the  note  was  presented  at 
'the  Mechanics'  Bank  in  the  City  of  N.  Y.,  to 
the  first  teller  of  the  Bank,  and  payment 
demanded  ;  and  it  was  answered  that  the  note 
could  not  be  paid  for  want  of  funds  of  the 
makers.  On  the  evening  of  the  same  day,  the 
clerk  of  the  notary  who  made  the  demand  and 
protest,  put  a  notice  into  the  postofflce  directed 
to  P.  Smith,  Utica,  and  at  the  same  time  put 
a  notice  into  the  postofflce,  directed  to  M. 
Hunt,  cashier  of  the  Utica  Bank,  and  inclosed 
to  him  a  duplicate  notice  for  P.  Smith,  the 
indorser.  The  notice  was  dated  Jan.  25,  in 
the  usual  form,  stating  that  the  note  had  been 
protested  for  non  payment,  and  that  the  holder 
would  look  to  him  for  payment  of  the  same, 
and  was  subscribed  by  the  notary  ;  and  it  was 
proved  that  it  was  usual  to  date  notices  on  the 
day  succeeding  the  demand  and  protect,  and 
when  the  note  is  protested  on  Saturday,  to 
date  the  notice  on  Monday.  The  demand  of 
payment  was  made  about  fifteen  minutes  past 
3  o'clock  P.  M.  ;  and  the  witness  stated  that 
this  was  the  usual  hour  to  call  for  notes, 
although  the  Bank  closes  at  3  o'clock  P.  M.  ; 
that  the  officers  of  the  Bank  were  all  present, 
and  they  never  deliver  notes  for  protest,  until 
after  the  banking  hours  ;  that  payment  will 
be  received  even  after  banking  hours,  if  the 
officers  are  present.  When  the  note  was  pre- 
sented for  payment  and  protested,  there  was 
the  following  indorsement  on  it  :  "  Pay  to 
the  order  of  W.  Fish,  Esq.,  cashier,  &c.  P. 
Smith."  "Credit  M.  Hunt,  Esq."  When 
produced  in  evidence  at  the  trial,  the  words 
"  pay  to  the  order  of  W.  Pish,  Esq."  were 
obliterated,  by  drawing  lines  through  them 
with  a  pen.  •  The  indorsements  on  the  note 


were  made  merely  for  the  purpose  of  collec- 
tion and  of  safer  transmission  ;  and  such  was 
the  mode  used  by  the  plaintiffs,  in  sending 
their  notes  to  N.  Y.  The  N.  Y.  mail,  by  way 
of  Albany,  arrived  at  Utica  late  in  the  even 
ing  of  Jan.  28,  and  after  the  western  mail  had 
closed.  The  notice  to  Mr.  Hunt  was  delivered 
to  him  on  the  morning  *of  Jan.  29  ;  [*2Ji2 
and  about  noon  of  the  same  day,  the  notice 
which  had  been  inclosed  for  P.  Smith,  was 
directed  to  him  at  Peterborough,  Madison 
Co.,  and  put  into  the  postoffice  at  Utica.  The 
letters  anp!  packages  which  arrived  in  the 
eastern  or  Albany  mail,  did  not  proceed  in  the 
western  mail  on  Jan.  29,  but  Jay  over  until 
the  30th.  Letters  from  Albany  and  N.  Y., 
directed  to  Peterborough  are  daily  sent  by 
the  way  of  Utica  ;  and  the  western  mail  leaves 
Utica,  every  day,  except  Sundays.  The  mail 
is  closed  about  8  o'clock  in  the  evening,  and 
the  letters  postmarked  of  the  following  day, 
being  the  day  of  the  departure  of  the  mail. 
The  postoffice  at  Albany  is  not  a  distributing 
office.  Letters  at  the  postoffice  in  N.  Y.  are 
marked  as  of  the  day  of  the  departure  of  the 
mail  ;  and  the  letter  to  M.  Hunt  was  marked 
Jan.  25,  being  Monday,  and  a  letter  deposited 
in  the  office  on  Saturday  evening  would  not 
be  sent  until  Monday. 

It  was  admitted  that  the  defendant  resided 
at  Peterborough,  and  that  his  place  of  resi- 
dence was  well  known  to  the  plaintiffs.  The 
defendant's  counsel  objected  to  the  plaintiff's 
right  to  recover :  1.  That  the  note  when 
presented  for  payment,  and  protested,  was 
indorsed  to  W.  Fish,  and  had  never  been 
reindorsed  by  him.  2.  That  the  demand  and 
protest  were  out  of  season,  irregular  and 
unauthorized.  3.  That  the  notice  was,  also, 
out  of  season,  unauthorized  and  insufficient. 
The  judge  overruled  the  objections,  reserving 
the  points.  The  defendant  proved  that  it  was 
well  known  at  the  Mechanics'  Bank  that  he 
resided  at  Peterborough ;  that  the  mail  from 
Albany,  by  the  way  of  Utica,  arrives  at  Peter- 
borough twice  a  week,  on  Tuesdays  and  Fri- 
days ;  and  that  a  letter,  postmarked  at  Utica 
on  Friday,  Jan.  29,  would  arrive  at  Peter- 
borough on  the  same  day,  but  it  must  be  put 
into  the  postoffice  before  the  mail  closes,  on 
Jan.  28.  That  there  is  a  mail  from  Albany, 
through  Cherry  Valley  to  the  westward,  two 
or  three  times  a  week,  and  that  the  defendant 
receives  letters  and  papers  from  N.  Y.  at  all 
seasons,  both  by  the  way  of  Utica  and  Cherry 
Valley  ;  that  the  distance  from  Albany  to 
Peterborough,  by  the  way  of  Cherry  Valley, 
is  about  fifteen  miles  less  *than  by  the  [*23J* 
way  of  Utica.  That  there  is  a  mail  from  Mad- 
ison, on  the  Cherry  Valley  road,  every  Friday, 
|  to  Peterborough,  and  a  letter  from  Albany.. on 
1  that  road,  in  the  mail  on  Thursday,  would 


523;  Locke  v.  Leonard  Silk  Co.,  37  Mich.,  479;  Best 
v.  Nakomifl  Nat'l  Bank,  76  111.,  608;  Reading  v. 
Beardsley,  41  Mich.,  123. 

As  to  demand  of  payment  at  bank  after  banking 
hours,  compare  Bank  of  Syracuse  v.  Hollister,  17 
N.  Y.,  46 :  Newark,  &c.,  Co.  v.  Bishop,  3  E.  B.  Smith, 
48;  Merchants  Bank  v.  Elderkin,  25  N.  Y.,  178;  Salt 
Springs  Nat.  Bank  v.  Burton.  58  N.  Y.,  432:  Reed  v. 
Wilson,  41  N.  J.  L.,  29;  First  Nat.  Bank  v.  Owen,  23 
la.,  185  ;  1  Baniels  Neg.  Inst.,  538,  et  xeq.,  sec.  600. 

By  whom  demand  man  be  made.  Any  one  lawfully 
in  possession  of  a  negotiable  instrument,  for  the 
purpose  of  receiving  payment,  may  make  demand. 
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Mere  possession  of  a  note  payable  to  order  of  payee 
and  indorsed  by  him  in  blank,  or  payable  to  bearer, 
is  in  itself  sufficient  evidence  of  the  possessor's  right 
to  demand  payment  of  it.  But  where  a  note  is  pay- 
able to  order  of  payee  or  indorsee,  and  has  not  been 
indorsed  in  blank  by  such  payee  or  indorsee,  mere 
possession  is  probably  not  sufficient  evidence  of  the 
possessors  right  to  demand  payment.  See  Bouble- 
day  v.  Kress,  50  N.  Y.,  413;  Baniels  Neg.  Insts.,  516- 
518,  sees.  572-575. 

Notice  of  non-payment— When  to  be  given—Due 
diligence.  See  Bryden  v.  Bryden,  11  Johns.,  187, 
note,  and  notes  there  cited. 
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reach  Peterborough  on  Friday.  That  there 
was,  also,  a  mail  from  Morris  Flatts,  on  the 
Cherry  Valley  road,  to  Peterborough,  every 
Thursday ;  and  a  leter  which  left  Albany  on 
Wednesday,  on  that  road,  would  arrive  at 
Peterborough  on  Thursday.  It  appeared  that 
the  notice  received  by  the  defendant  was  dated 
Jan.  25,  1819,  postmarked  at  N.  Y.,  the  23d, 
directed  to  P.  Smith,  Utica,  and  redirected  to 
him  at  Peterborough,  Jan.  29,  and  postmarked 
at  Utica,  Jan.  30.  There  is  a  daily  mail  from 
Albany  to  Utica,  which  closes  in  the  evening, 
but  not  at  a  fixed  hour,  as  the  mail  is  not  made 
up  until  the  other  mai-ls  arrive,  and  are  dis- 
tributed. 

The  cause  was  tried  at  the  Oneida  Circuit  in 
June,  1819,  and  the  jury  found  a  verdict  for 
the  plaintiffs,  subject  to  the  opinion  of  the 
court  on  a  case  containing  the  above  facts. 

Mr.  N.  Williams,  for  the  plaintiffs  : 

1.  The  demand  of  payment  was  duly  made, 
by  a  person  who  had  authority  for  that  pur- 
pose.    Any  person,   as  agent  of   the  holder, 
and  who  has  the  note  in  his  possession  ready 
to  be  delivered  up,  when  paid,   mav  demand 
payment  of  it.     (I  Dall.,   193;  7  Mass.,  486, 
487.)  W.,  who  made  the  demand,  was  a  clerk 
to  the  notary  of  the  Bank  in  which  the  note 
was  deposited  for  collection,  and  the  protest 
is  made  in  the  usual  and  established  form. 

2.  The  demand   was  made  in  due   time, 
according  to  the  established  commercial  usage  ; 
it  was  within  fifteen  minutes  after  the  usual 
banking  hours  when  all  the  officers  of   the 
Bank  were  present.     (Chit,  on   Bills,  286  ;  7 
East,  385  ;  1  Maule&  S.,  23  ;  6  Mass.,  524  ;  12 
Mass.,  403  ;  13  Mass  ,  556  ;  14  Mass.,  303.)    A 
personal  demand  on  the  makers  was  not  neces- 
sary.    It  was  sufficient  to  inquire  at  the  Bank, 
the  place  appointed   for  payment,  to  know 
whether  the  makers  had  the  money  there  ; 
and  the  note  was  deposited  in  the  same  Bank 
234*]  for  collection.  (Saunderson  v.  Judge,  *2 
H.  Bl.  511  ;  7  Mass.,  486  ;    12  Mass.,  403  ;  13 
Mass.,  556;  15  Mass.,  436.) 

3.  As  to  notice  ;  it  is  a  question  of  reason- 
able diligence,  compounded  of  law  and  fact, 
and  must  depend  on  the  circumstances  of  the 
case.     (Taylor  v.  Bryden,  8  Johns.,  173.)    The 
holder  is  not  bound  to  send  the  notice  until  the 
next  day  after  the  protest.  (2  Cai.,  343  ;  3  Bos. 
&  P.,  599.)    The  objection  is  reduced  to  this, 
that  had  the  notice  been  sent  from  Albany  by 
another  route,  it  might,  possibly,  have  reached 
Peterborough  sooner.     But  letters  areas  often 
sent  to  Peterborough  by  the  way  of  Utica,  as 
by  Cherry  Valley,  or  any  other  way.     There 
is  no  fixed  rule  on  the  subject.     It  was  proper 
for  the  agent  to  send  the  notice  to  his  princi- 
pal, that  he  might  give  notice  to  the  indorser. 
(2  Johns.  Cos.,  1  ;    3  Johns.  Cas.,  89;  3  Bos. 
&P..599.) 

4.  It  is  objected,   that  there  having  been  a 
special    indorsement   by  the  cashier  of    the 
plaintiffs,  directing  the  payment  to  be  made  to 
W.    Fish,  the   plaintiffs  cannot  maintain  an 
action  on  the  note  without  an  indorsement,  to 
them  by   Fish ;  or,  in  other  words,  that  the 
plaintiffs  had  no  right  to  strike  out  the  spe- 
cial indorsement  when  the  note  was  returned 
o  them.     The  indorsement  by  the  defendant 
was  in  blank,  and  was  filled  up  by  the  plaint- 
iffs, for  collection  merely,    and  for    greater 
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security.  They  continued  to  be  the  owners 
of  the  note.  The  distinction  between  blank 
and  full  indorsements  is  to  be  met  with  in 
all  the  books.  (Chit,  on  Bills,  148,  149,  159, 
note,  Amer.  ed.;  1  Dall.,  193;  2  Dall.,  147; 
Show.,  164;  10  Johns.,  27:  11  Johns.,  52;  1 
Pet.,  471;  15  Mass.,  436.)  In  the  case  of 
Dugan  v.  The  U.  S.,  3  Wh.,  172,  the  Supreme 
Court  of  the  U,  S.  decided  that  the  bill  hav- 
ing been  returned  to  the  last  indorser  by  his 
iudorsers,  was  presumptive  evidence  of  their 
having  acted  merely  as  his  agents,  and  that 
when  the  case  of  agency  is'established,  a 
receipt  or  reindorsement  of  the  bill,  would 
be  as  unnecessary  as  it  would  be  unusual  ; 
that  if  a  person  who  has  indorsed  a  bill,  for 
value  received,  or  for  the  purpose  of  collec- 
tion, comes  into  possession  of  it  again,  he  will 
be  regarded,  unless  the  contrary  is  proved,  as 
the  bona  fide  holder  and  proprietor  of  the  bill, 
and  is  entitled  to  recover,  notwithstanding 
*there  may  be  on  it  one  or  more  [*235 
indorsements  in  full,  subsequent  to  the  one  to 
him.  without  producing  any  receipt  or  indorse- 
ment back  from  either  of  such  indorsers, 
whose  names  he  may  strike  from  the  bill  at 
his  pleasure. 

Mr.    Talcot,  contra: 

1.  The  plaintiffs  had  no  legal  right  to  strike 
out  the  special  indorsement  to  Fish,  and  recover 
in  their  own  names  as  indorsees.  All  the  cases 
cited  on  the  other  side,  are  those  in  which  the 
indorsements  subsequent  to  that  which  convey- 
ed the  title  to  the  plaintiffs,  were  allowed  to  be 
struck  out.  The  engagement  arising  from  a 
blank  indorsement  is,  that  any  bona  fide  holder 
of  the  bill  or  note  may  fill  up  the  blank  as  he 
pleases;  when  that  is  done,  it  will  have  the 
same  effect  as  if  it  had  been  filled  up  originally 
by  the  indorser.  When  the  blank  is  once  filled 
up,  the  power  is  spent,  and  the  indorsement 
cannot  be  altered  without  discharging  the  in- 
dorser. When  once  filled  up,  it  is  as  much  the 
act  of  the  indorser,  the  defendant,  as  if  he  had 
originally  written  it  in  full  himself.  If  the 
holder  cannot  strike  out  an  indorsement  written 
in  full,  neither  can  it  be  done  after  the  blank 
has  been  filled  by  the  agent  of  the  indorser,  un- 
der the  blank  authority.  (Taylor  v.  Binncy,  7 
Mass.,  481;  Chit,  on  Bills,  204.)  The  whole 
legal  property  in  the  note  was  transferred  to 
Fish,  who  alone  could  sue  on  the  note.  (Clerk 
v.  Pigot,  1  Salk.;  126:  S.C.,  12  Mod.  193.)  The 
case  of  Cterkv.  Pigot  is  recognized  by  the  Su- 
preme Court  of  Pa.,  in  Gorgerat  v.  M'Carly,  2 
Dall.,  144, 147,  which  has  been  cited.  (2  Burr., 
227;  2  Str..  955.)  Even  if  the  note  had  been 
indorsed  to  F. ,  as  a  trustee  merely,  to  receive  the 
money  for  the  use  of  the  plaintiffs;  yet  F. ,  as  the 
person  having  the  legal  title  and  interest,  alone 
could  bring  the  action.  (Lorell  v.  Exert»on, 
11  Johns.,  52;  Chit,  on  Bills,  139,  287,  288.) 
Though  the  plaintiffs  had  the  equitable  interest, 
they  could  not  sue.  (Evans  v.  Cramlington, 
Garth. ,  5.)  In  Nevins  v.  De  Grand,  1 5  Mass. ,  436, 
which  has  been  cited,  when  the  first  suit  was 
brought  on  the  bill  which  had  been  accepted 
with  a  full  indorsement, but  which  indorsement, 
before  payment,  was  erased,  the  court  held 
that  Cabot  could  not  fill  up  the  indorsement  so 
*erased,  and  make  it  payable  to  him-  [*2J5<> 
self,  so  as  to  maintain  an  action  in  his  own 
name,  though  they  afterwards  allowed  the 
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original  indorsers,  whose  names  had  been 
erased,  and  who  had  since  become  the  owners 
of  the  bill,  by  paying  C.  the  amount,  to  restore 
their  names  as  indorsers,  and  bring  their  action 
against  the  acceptor. 

2.  The  demand  of  payment  was  out  of  season. 
Presentment  should  be  made,  in  all  cases,  at 
the  usual  hours  of  business.  (Chit,  on  Bills, 
286,  Am.  ed.  ;  Barclay  v.  Bailey,  2  Campb., 
527-;  2  Taunt.,  223,  224.)  It  is  said  here  is  a 
particular  usage  of  the  banks  of  N.  Y.,  which 
creates  an  exception  to  this  general  rule.  This 
usage  was  not  sufficiently  shown  ;  it  ought  to 
be  proved  and  brought  home  to  the  knowledge 
of  the  party.  But  can  a  bank  create  an  usage 
to  vary  the  general  law  of  merchants  ?  The 
contract  is,  that  the  maker  of  the  note  will  be 
ready  at  the  day  and  place  appointed,  to  pay 
his  note ;  not  that  he  will  pay  money  into  the 
bank,  to  be  applied  by  its  officers  for  the  pay- 
ment of  the  note,  if  deposited  there.  He  is 
not  bound  to  remain  after  banking  hours ;  a 
presentment,  therefore,  after  the  doors  of  the 
Sank  are  closed,  though  the  officers  may  be 
present  for  their  own  concerns,  is  too  late.  In 
Elford  v.  Teed,  1  Maule  &  S.,  28,  a  bill 
payable  at  a  particular  banking  house,  was 
presented  by  a  notary's  clerk,  after  the  bank- 
ing house  was  shut,  to  a  servant  at  a  private 
door.  The  court  of  K.  B.  held  that  this  was 
not  a  sufficient  presentment,  and  that  the  cir- 
cumstance of  the  bill  having  been  presented 
by  a  notary,  was  not  sufficient  to  authorize  the 
jury  to  presume  that  it  had  been  before  duly 
presented  within  banking  hours,  Lord  Ellen- 
borough  said :  ".There  was  not  any  text 
writer  upon  whose  authority  a  presentment  of 
a  bill  by  a  notary  at  a  house  of  business  after 
it  was  closed,  could  be  sustained.  It  is  laid 
down  by  Marius  (2d  ed.,  187)  that  it  must  be 
made  during  times  of  business,  at  such  season- 
able hours  as  a  man  is  bound  to  attend,  by 
analogy,  to  the  hofcB  juridicae  of  the  courts  of 
justice." 

It  is  said  that  the  defendant  ought  to  have 
shown  that  he  was  at  the  Bank  on  the  day, 
ready  to  pay  the  note.  But  it  Is  incumbent  on 
the  plaintiff  to  allege  and  prove  everything 
necessary  to  entitle  him  to  recover  ;  and  it  is 
237*]  the  duty  of  *the  holder  to  show  that 
he  was  at  the  Bank,  and  demanded  the  money 
of  the  defendant.  (13  Mass.,  559.) 

Admitting,  however,  that  the  demand  was 
made  in  season,  yet  it  was  not  made  by  a  per- 
son authorized  to  require  payment.  The  note 
being  specially  indorsed  to  F.,  he  alone,  or 
some  person  authorized  by  him,  could  make  a 
demand.  (Chit,  on  Bills,  265  ;  1  Esp.  N.  P. 
Cas.  115  ;  7  Mass.,  487);  and  the  authority 
must  appear.  Here  was  no  authority,  verbal 
or  written.  It  is  said  that  the  notary's  clerk 
who  had  the  note,  was,  prima  facie,  a  bonafide 
holder  ;  true,  if  the  note  had  been  indorsed  in 
blank  ;  but  not  when  indorsed  to  F.,  for  the 
special  indorsement  repels  that  presumption. 
Possession  of  a  bill  or  note  specially  indorsed, 
is  no  evidence  of  propertv  in  the  holder.  (2 
Dall,  146,  per  Bradford, /.,  Doug.,  611.)  The 
demand  being  made  by  a  notary's  clerk,  is 
immaterial  ;  for  a  notary  has  no  "more  power 
to  demand  payment  of  promissory  notes  or 
inland  bills,  than  any  other  person.  A  pro- 
test by  a  notary  is  not  necessary,  except  in  case 
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of  a  foreign  bill  of  exchange.  The  demand 
was  made  not  by  the  request  of  Fish,  but  by 
the  direction'of  Hunt. 

3.  The  notice  of  the  non-payment  of  the 
note  to  the  defendant,  was  irregular  and  insuffi- 
cient. It  was  sent  by  a  person  not  author- 
ized to  give  it.  Notice  should  have  come 
from  the  holder.or  some  person  having  an  inter- 
est in  the  note.  (Stewart  v.  Kennett,  2  Campb. , 
177.)  In  Tindalv.  Brawn,  IT.  R.,  167,  per 
Amhurst,  J.  and  Buller,  J. ,  it  was  .decided 
that  the  notice  must  come  from  the  holder  of 
the  note  ;  that  what  is  a  reasonable  notice  of 
the  dishonor  of  a  bill  or  note,  was  a  question 
of  law.  (11  East,  114,  117.)  Notice  means 
something  more  than  knowledge.for  the  holder 
may  give  credit  to  the  maker  or  acceptor. 
Lord  Eldon,  in  the  case  Ex-parte  Barclay,  7 
Ves.,  517,  said  that  the  settled  doctrine  was 
according  to  the  language  of  Mr.  Justice  Bul- 
ler, in  Tindal  v  Brown,  and  that  it  had  been 
acted  on  ever  since.  (Bayley  on  Bills,  71,  83  ; 
Kyd  on  Bills,  125,  126  ;  Chit,  on  Bills,  239  ; 
14  Mass.,  116,  120.)  But  admitting  that  the 
notary  had  authority  to  make  the  demand,  and 
give  the  notice,  it  was,  nevertheless,  insuffi- 
cient, because  it  was  not  properly  directed  ; 
and  it  is  not  shown  that  any  attempt  was  made 
to  ascertain  the  defendant's  place  of  residence, 
and  to  *send  the  notice  to  him  by  the  [*238 
most  direct  route.  The  rule  as  laid  down  by 
Lord  Alvanley,  in  Haynes  v.  Birks.  3  Bos.  & 
P..  599,  is  not  denied;  but  that  rule  was 
adopted  for  the  convenience  of  bankers  in 
England  ;  if  the  matter  were  res  Integra,  it 
might  be  shown  that  the  inconvenience  of  the 
rule  was  so  great  as  far  to  outweigh  that  con- 
sideration. Suppose  the  maker  and  indorser 
of  a  note  reside  in  N.  Y.,  and  the  holder  of 
it,  at  Calcutta,  sends  the  note  to  his  agent  in 
N.  Y.  to  be  collected,  who  demands  payment, 
which  is  refused;  is  the  agent,  then,  according 
to  the  doctrine  of  Lord  Alvanley,  and  the 
Court  of  C.  B.,  to  send  the  note  and  protest  to 
his  principal  in  Calcutta,  that  he  may  give 
notice  to  the  indorser  in  N.  Y.  ?  Besides,  in 
this  case,  Fish  was  the  holder,  or  principal, 
and  the  notary  should  have  sent  the  note  and 
protest  to  him,  that  he  might  give  notice  to 
the  defendant.  The  notice  ought  to  have  been 
sent  by  the  way  of  Cherry  Valley.  It  was 
proved  that  had  it  been  sent  direct  to  P.  and 
by  that  route,  the  defendant  would  have  re- 
ceived it  two  days  sooner.  Where  there  are 
two  ways  of  sending  a  notice,  by  one  of  which 
it  may  be  received  sooner  than  by  the  other, 
the  indorser  is  entitled  to  insist  on  having  it 
sent  by  the  shortest  and  most  expeditious  route. 

Mr.  Williams,  in  reply,  said  that  a  blank 
indorsement  makes  a  bill  or  note  transferable 
by  mere  delivery  ;  and  is  an  authority  to  the 
holder  to  fill  it  up.  If  he  fills  it  up  merely 
for  the  sake  of  collection,  and  not  with  a  view 
to  transfer  his  property  in  the  note,  and  his 
agent  returns  the  note  to  him,  he  may  strike 
out  the  special  indorsement  and  insert  his  own 
name,  for  the  purpose  of  bringing  an  action  as 
indorsee.  The  case  of  Dugan  v.  The  U.S.nv&s 
in  point.  The  court  there  looked  into  the 
real  nature  and  truth  of  the  transaction.  Ifr 
is  not  pretended  that  the  plaintiffs  in  this  case 
are  not  the  true  and  lawful  owners  of  this 
note.  Why,  then,  require  that  the  suit  should 
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be  brought  in  the  name  of  Fish,  a  mere  agent, 
who  has  no  interest  whatever  in  the  note  ? 
The  inconveniences  of  such  a  rule  may  be  very 
great. 

239*]  *SPENCER,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

The  defendant  is  sued  as  first  indorser  of  a 
note  for  $10,000.  drawn  by  Soulden  &  Smith 
and  A.  Van  Santvoord,  to  the  defendant  or 
order,  dated  July  20,  1818,  and  payable  six 
months  from  the  date,  at  the  Mechanics'  Bank 
of  N.  Y.  Over  the  name  of  Peter  Smith  there 
was  written,  when  the  note  was  presented  at 
the  Mechanics'  Bank,  "  pay  to  the  order  of 
W.  Fish,  Esq.,  cashier,"  &c.  This  indorse- 
ment was  thus  filled  up  for  the  safety  of  trans- 
mission by  the  plaintiffs'  direction,  who  were 
the  owners  of  the  note.  Fish  never  having  had 
anv  interest  in  it.  The  indorsement  was  af- 
terwards erased,  and  the  note  directed  to 
be  paid  to  the  plaintiffs.  This  gives  rise  to  the 
first  question  :  whether  the  plaintiffs  had  a 
right  to  erase  the  indorsement  to  Fish,  and  to 
fill  it  up  to  themselves.  It  appears  clearly 
that  Fish  never  had  any  interest  in  the  note. 
It  was  sent  to  him  merely  to  collect,  and  not 
being  paid  he  sent  it  back.  He  was  the  mere 
servant  or  agent  of  the  plaintiffs  ;  and  it  is,  I 
think,  clearly  settled  that  in  such  a  case  the 
plaintiffs  had  a  right  to  strike  out  the  transfer 
and  make  the  bill  payable  to  themselves.  (8 
Wh. ,  182  ,  1  Dall. ,  193 ;  2  Dall. ,  147  ;  15  Mass. , 
436;  1  Show.,  164.) 

2.  The  bill  was  properly  presented  at  the 
Bank  for  payment  ;    and  although   it  was  a 
quarter  of  an  hour  after  the  usual  time  for 
closing  the  Bank,  as  to  other  business,  it  was 
yet   within  Bank  hours  ;  for  it  appears  that 
these  fifteen  minutes,  according  to  the  general 
course  of  doing  business  at  this  Bank,  was  the 
usual  and  accustomed  time  for  such  present 
ments ;  and  of  the  course  of  doing  business 
there,  the  defendant  ought  to  have  informed 
himself.     (7  East,  385;  1  Maule  &  S.,  28;  3 
Bos.  &  P.,  599.)    If  the  defendant  had  been  at 
the    Bank,   and    offered'  payment,  or    made 
inquiries  for  his  note,  it  was  for  him  to  have 
shown  it ;  but  it  was  his  duty,  also,  to  have 
waited  until  the  usual  time. 

3.  Notice  of  protest  and  non-payment  was 
given  by  J.   T.  Irving,   notary  public,  to  the 
defendant,  with  notice  that  the  holder  looked 
to  him  for  payment. 

It  is  objected  that  Fish  only  could  make 
demand  or  give  notice. 

The  note  was  in  the  possession  of  the  notary 
24O]  *when  payment  *was  demanded.  He 
received  it  from  Fish,  who  had  full  power  to 
deliver  it  to  him  for  that  purpose.  A  demand 
of  payment  by  an  agent  having  any  parol 
authority,  or  the  mere  possession  of  the  paper, 
is  sufficient.  (7  Mass.,  486  ;  9  Mass.,  423,  427.) 
It  is  true  that  where  it  is  necessary  for  the 
party  paying  to  have  evidence  of  the  authority 
of  the  person  demanding  payment,  to  justify 
him  in  making  the  payment,  then  the  authority 
ought  to  be  in  writing,  and  properly  authenti- 
cated ;  but  where  the  possession  of  the  evi- 
dence of  the  debt  denotes  the  authority,  and  is 
ready  to  be  surrendered  on  payment,  it  is  not 
necessary  to  have  any  special  authority.  Be- 
sides, although  the  law  does  not  require  the 
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intervention  of  a  notary  to  make  a  demand  of 
payment,  or  to  give  notice  of  the  non  pay- 
ment of  a  note,  yet  these  officers  are  in  the 
practice  of  doing  so;  and  being  commissioned 
by  the  government,  their  official  acts  are  of  a 
more  solemn  nature  than  those  of  individuals. 
For  the  same  reasons,  a  notice  of  non-pavment 
by  a  notary  is,  also,  available  ;  and  it  "is  the 
constant  and  uniform  course,  sanctioned  by  a 
long  and  continued  usage. 

4.  The  last  point  is  equally  untenable.  The 
transmission  of  the  notice  to  the  defendant  at 
Peterborough,  by  the  way  of  Utica,  under 
cover  to  Hunt,  cashier  of  the  Bank  of  Utica, 
was  sufficient.  It  is  in  proof  that  letters  sent 
to  the  defendant  went  through  the  postoffice 
in  Utica.  It  appears  that  letters  for  the  de- 
fendant from  N.  Y.,  are  sent  both  by  the  way 
of  Utica  and  by  the  way  of  Cherry  Valley, 
indiscriminately,  and  that  in  point  of  fact,  the 
notice  was  not  delayed  by  being  put  under 
cover  to  Mr.  Hunt.  This  presents  a  question 
of  due  diligence ;  and  even  if  it  be  admitted 
that  the  notice  would  have  reached  the  de- 
fendant a  day  or  two  sooner,  had  it  been  sent 
by  the  way  of  Cherry  Valley,  it  does  not  prove 
that  there  was  laches,  or  unreasonable  delay 
in  giving  notice. 

I  consider  the  mode  adopted  in  this  case  in 
the  same  light  as  if  the  notary  had  sent  a 
notice  directed  to  the  defendant,  via  Utica  :  in 
which  case,  I  can  conceive  no  possible  objec- 
tion to  the  notice,  for  it  is  expressly  in  proof 
that  it  was  as  usual  to  send  letters  to  the  de- 
fendant by  the  way  of  Utica  as  by  the  other 
route.  The  law  does  not  exact  of  the  holder 
of  a  note  or  bill,  that  he  shall  give  the  earliest 
*possible  notice  of  its  dishonor.  It  [*24 1 
requires  of  him  only  an  ordinary  and  reasonable 
diligence.  Suppose  notice  is  to  be  sent  from 
London  to  an  indorser  of  a  bill  in  N.  Y.,  of  its 
dishonor,  and  that  two  vessels  set  sail  on  the 
same  day,  one  of  which  sails  faster  than  the 
other,  would  not  a  notice  sent  by  the  slowest 
sailer  be  well  sent  ?  Yet  the  probability  that 
it  would  arrive  sooner,  had  it  been  transmitted 
by  the  other  vessel,  would  be  quite  as  strong 
as  that  this  notice  would  have  reached  the 
defendant  sooner  had  it  been  sent  by  Cherry 
Valley.  It  would  be  alarmingly  critical  to 
hold  the  party  bound  to  give  notice  to  such 
rigid  rules  ;  and  I  am  not  apprised  of  any  case 
in  which  the  courts  have  adopted  them.  We 
require,  when  notice  is  sent  by  post,  that  it  be 
sent  to  the  postoffice  in  the  town  where  the 
party  resides  ;  but  where  he  is  nearer  to  a 
postoffice  in  an  adjoining  town,  and  more  fre- 
quently resorts  there  to  transact  his  business, 
we  have  said  that  notice  was  well  directed  to 
such  postoffice.  The  indorser  must  have  the 
chance  of  receiving  notice  in  a  usual  and 
customary  manner;  and  here  he  had  that 
chance. 

WOODWORTH,  J.,  concurred  on  all  the  points 
raised  in  this  cause,  excepting  on  the  question 
of  notice,  which  he  considered  defective. 
Smith  resided  at  Peterborough,  in  Madison 
Co.;  it  was  competent  for  the  holder  to  send 
notice  through  the  postoffice,  directed  to  the 
postoffice  nearest  to  the  defendant,  according 
to  16  Johns.,  221.  There  were  two  routes 
from  N.  Y.  to  Peterborough — one  by  the  way 
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of  "Cherry  Valley,  the  other  by  the  way  of 
Utica  ;  and  although  it  appears  the  defendant 
received  letters  from  N.  Y.  by  both  routes,  it 
is  in  proof  that  the  distance  by  the  way  of 
Cherry  Valley  is  considerably  less  than  by  the 
way  of  Utica,  and  that  letters  coming  from  N. 
Y.  by  the  Cherry  Valley  route,  reach  Peter- 
borough as  soon  as  by  the  way  of  Utica,  even 
if  they  do  not  lay  over  at  Utica.  In  the  pres- 
ent case,  if  the  notice  forwarded  to  the  cashier 
at  Utica  had  not  lain  over  one  mail  at  that 
place  (as  it  did  by  reason  of  the  lateness  of  its 
arrival),  it  would  have  arrived  at  Peterbor- 
ough on  Friday,  but  it  did  not  arrive  until 
Tuesday  following.  -  The  evidence  of  Bunce 
shows  that  had  the  notice  been  sent  by  Cherry 
242*]*Valley,  it  would  have  arrived  as  early 
as  Friday,  and  thereby  apprised  the  defend- 
ant of  his  liability  three  days  sooner.  If  the 
holder  seeks  to  charge  the  indorser,  by  notice 
through  the  postoffice,  and  there  are  two 
routes,  he  cannot  arbitrarily,  or  for  his  own 
convenience,  designate  a  particular  route  by 
which  the  mail  is  conveyed,  unless  he  can 
show  that  the  notice  arrived  as  soon  as  if  sent 
by  the  other;  he  has  not  only  failed  to  do  this, 
but  it  .expressly  appears  that  had  the  notice 
been  directed  to  the  defendant  at  Peterbor- 
ough, it  might  have  been  received  at  an  earlier 
day.  He  considered  it  no  answer  to  say  that 
the  defendant  received  letters  by  both  routes. 
The  forwarding  of  letters  from  the  postoffice 
at  Albany,  sometimes  by  Utica,  and  sometimes 
by  Cherry  Valley,  could  not  vary  the  duty  of 
the  holder  at  N.  Y.;  his  course  was  distinctly 
marked  and  defined.  Had  the  notice  sent 
been  directed  to  Peterborough,  it  is  at  least 
equally  probable  it  would  have  been  forwarded 
by  Cherry  Valley.  The  holder,  by  his  act, 
deprived  the  defendant-of  the  chance  of  receiv- 
ing the  earliest  information,  and  he  cannot 
complain,  if'  for  this  cause,  his  notice  is  con- 
sidered bad.  It  is  not  the  application  of  a  new 
and  rigorous  rule ;  but  requiring  the  observ- 
ance of  a  rule  well  established  ;  and  as  the 
holder  by  his  own  act  has  chosen  to  depart 
from  it,  he  has  thereby  discharged  the  in- 
dorser. 

Judgment  far  the  plaintiffs. 

Who  may  bring  action  on.  Cited  in— 21  Wend., 
585  ;  3  Barb.,  528. 

Presentment  for  payment,  hy  whvrn  man  be  made. 
Cited  in-6  Wend.,  4W ;  7  N.  Y.,  269;  10  N.  Y.,  100;  9 
Barb.,  398;  15  Barb.,  331;  10  How.  Pr.,  520;  4  How. 
(U.  S.),  345;  3  McLean,  578. 

What  sufficient  demand  and  notice.  Cited  in— 17 
N.  Y..  48;  34  N.  Y.,132;  58N.Y.,  435;  3  E.  D  Smith, 
54  ;  9  Wheat.,  591. 

Part;/  pvjing  note  or  hill,  can  denand  its  produc- 
tion and  destruction.  Cited  in— 1  Hun,  558 ;  32  Barb., 
327 ;  4  T.  &  C.,  79. 

Also  cited  in-5  Cow.,  305 ;  58  Barb.,  146 ;  6  Peters, 
715. 


IN  THE  MATTER  OF  BRIGHT 

v. 

THE  SUPERVISORS  OF   THE   COUNTY 
OF  CHENANGO. 

Mandamus — Will  lie,  to  Compel  Supervisors  to 
Allow  County  Clerk's  Account  for  Certain 
Advances. 

A  mandamus  lies  to  the  Supervisors  of  a  county,  to 
compel  them  to  allow  the  account  of  the  clerk  of  the 
county  for  advances  made  by  him  in  purchasing: 
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books  for  recording  deeds  and  mortgages,  &c.,  and 
for  sending1  notices  to  judges  and  justices  of  the 
peace,  of  the  peddlers  who  are  licensed,  with  interest 
on  such  advances.  Such  services  being  required  by 
law  of  the  clerks/  and  no  specific  compensation 
provided  for  them,  are  properly  chargeable  to  the 
county,  and  ought,  therefore,  to  be  allowed  by  the 
Supervisors  and  paid  according  to  the  Act  (sess.,  36, 
ch.  49,  sec.  1 ;  2  N.  R.  L.,  137)  for  Defraying  the 
Public  and  .Necessary  Charges  in  the  Respective 
Counties,  &c. 
Citation— 2  N.  R.  L.,  137,  sess.  36,  ch.  49,  sec.  1. 

AT  the  last  January  Term,  on  motion  of  the 
plaintiff,  a  rule  was  granted,  requring  the 
defendant  to  show  cause,  on  the  first  day  of 
the  next  term,  why  a  mandamus  should  not 
issue,  commanding  them  to  allow  the  account 
of  the  plaintiff  as  *a  legal  charge  [*243 
against  the  county,  &c.,  the  Board  of  Super- 
visors having  refused  to  allow  it.  The  plaintiff 
was  clerk  of  the  county,  and  had  purchased 
books  for  recording  deeds  and  mortgages,  and 
for  the  entry  of  common  rules  of  the  Court  of 
Common  Pleas,  and  performed  other  services 
required  of  him  by  law  as  clerk,  as  sending 
notices  to  judges  and  justices,  of  peddler's 
licenses,  and  for  which  no  specific  compensa- 
tion was  provided  by  law.  (1  N.  R.  L. ,  369, 
872 ;  Acts  Concerning  Deeds  and  Mortgages, 
2  N.  R.  L.,  228;  Act  to  Restrain  Hawkers. 
Peddlers,  &c.,  sess.  ch.  9,  sec.  3.)  ' 

The  account,  amounting  to  $172.13,  was 
presented  to  the  Board  of  Supervisors  at  their 
annual  meeting,  in  October,  1819,  and  the 
plaintiff  claimed  to  have  it  allowed  by  them. 
The  Supervisors  admitted  that  the  several 
items  of  the  account  were  correctly  made,  but 
refused  to  allow  it,  on  the  ground  of  its  not 
being  a  legal  charge  against  the  county.  The 
pldintiff  again  presented  his  account  at  the  last 
meeting  of  the  Board,  previous  to  January 
Term,  "1820,  and  claimed  to  have  it  allowed  ; 
but  the  Supervisors  refused  to  allow  it. 

After  the  rule  to  show  cause  was  obtained, 
the  counsel  agreed  to  a  case,  containing  the 
facts  above  stated,  which  they'  submitted  to 
the  court,  without  argument,  on  the  points 
stated  by  them. 

Mr.  Birdsall  for  thfe  plaintiff. 

Mr.  L.  Clark  for  the  defendants. 

WOODWORTH.  /.,  delivered  the  opinion  of 
the  court : 

-The  plaintiff  was  clerk  of  the  County  of 
Chenango,  and  had  purchased  books  for  re.- 
cording  deeds  and  for  the  entry  of  common 
rules,  and  had  rendered  other  services  as  clerk, 
for  which  no  specfic  compensation  is  provided 
by  law.  By  the  Statute  (2  N.  R.  L.,  137,  sess. 
38,  ch.  49,  sec.  1),  the  Supervisors  are  directed 
"to  examine,  settle  and  allow  all  accounts 
chargeable  against  the  county,  and  ascertain 
what  sum  ought  to  be  raised  for  the  payment 
thereof." 

It  is  admitted  that  the  plaintiff  has  advanced 
his  money  for  the  books,  and  performed  the 
services,  as  charged  ;  the  *claim  for  [*244 
compensation  is  highly  equitable,  and  presents 
a  strong  case  for  relief,  in  some  shape.  The 
question  is,  whether  the  defendants  are  liable 
by  the  provisions  of  any  existing  law.  The 
Legislature  have  prescribed  the  duties  of  clerks, 
and  among  other  things,  they  are  directed  to 
procure  the  necessary  books  for  recording 
deeds  and  mortgages,  and  to  perform  the  serv- 
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ices  charged  by  the  plaintiff ;  but  the  Statute 
does  not  provide  for  the  payment.  It  does  not 
follow  from  the  silence  of  the  Statute  in  this 
respect,  that  the  Legislature  intended  that  the 
clerks  should  make  the  advances  without  being 
remunerated,  particularly  when  it  is  considered 
that  the  books  are  not  for  the  benefit  of  the 
officer,  but  the  public  ;  that  the  advances 
necessary  to  be  made  are  considerable  ;  that 
the  tenure  of  office  is  during  pleasure,  and  the 
emoluments  iu  most  cases  moderate,  and  in  j 
some  very  trifling.  A  construction  productive 
of  injustice  must  be  rejected,  unless  rendered 
inadmissible  by  the  plain  language  of  the  law  ; 
neither  can  this  be  considered  a  casus  omisms, 
and  therefore  a  proper  subject  for  legislative 
interposition.  It  is,  in  my  judgment,  to  be 
viewed  in  a  different  light.  The  books  directed 
to  be  procured  become  permanent  records,  and 
are  the  property  of  the  county.  Although  not 
exclusively,  they  are  chiefly  for  the  benefit  of 
the  county  ;  the  clerk  is  bound  to  transmit 
them  to  his  successor.  The  successor  is  not 
bound  to  pay  the  preceding  clerk,  and  hence 
it  follows  that  if  no  compensation  is  to  be 
made,  it  becomes  a  game  of  chance  between  the 
different  incumbents.  The  one  who  comes  in 
after  books  are  provided,  and  retires  before 
new  ones  are  necessary,  will  find  it  an  office  of 
profit,  while  the  predecessor  who  purchased 
the  books,  and  is  shortly  thereafter  removed, 
may  not  have  realized  sufficient  to  equal  his 
actual  advances.  Such  injustice  has  not  re- 
ceived the  sanction  of  law,  but  is  guarded 
against  by  requiring  the  Supervisors  "  to  allow 
all  accounts  chargeable  against  the  county." 
The  authority  is  general,  and  was  intended  to 
embrace  every  case  where  the  service  rendered 
was  specially  for  the  benefit  of  the  county,  and 
for  which  other  provision  had  not  been  made. 
The  present  case  is  clearly  one  of  that  descrip- 
tion, so  far  as  it  respects  the  books  purchased. 
The  charge  for  notifying  the  several  judges 
and  justices  of  the  county,  of  the  names  of 
245*]  *persons  to  whom  pedlars'  licenses  have 
been  granted,  is  for  services  required  by  law 
to  be  performed  by  the  clerk.  The  object  of 
this  notice  is  to  insure  the  collection  of  the 
penalty  against  pedlars  trading  without  a 
license  ;  the  penalty  when  collected,  is  given, 
the  one  half  to  the  informer,  the  residue  to  the 
poor  of  the  town  :  thus  the  several  towns  in  the 
county  may  be  benefited,  and  no  doubt,  have 
been  benefited  by  penalties  recovered  under 
this  Act.  The  notice  given  bv  the  clerk  is 
almost  indispensable  to  enable  the  magistrates 
to  detect  offenders,  and  if  so,  was  not  the  ser- 
vice rendered  for  the  benefit  of  the  county  ? 
I  am  of  opinion  that  it  was  ;  and  that  it  forms 
a  ju-4  charge,  which  the  defendants  were  bound 
to  allow,  together  with  interest  on  the  moneys 
advanced. 

The  rule  to  sfuno  cause  why  a-  mandamus 
should  not  issue,  must  be  made  absolute. 

Distinguished— 58  N.  Y.,  113. 

Cited  in— 19  Johns.,  263  ;  2  Cow.,  533,  534  ;  5  Wend., 
125 ;  7  Wend-,  256 ;  12  Wend.,  257 ;  2  Den.,  473 :  45  N. 
Y.,  199  ;  3  Abb.  App.  Dec.,  501 ;  3  Hun,  634:  20  Barb., 
297  :  23  Barb.,  a>l ;  58  Barb.,  146 ;  2  T.  &  C.,  24 :  6  T.  & 
C.,  153 ;  12  How.  Pr.,  227  ;  13  How.  Pr.,  316,  269 ;  28 
How.  Pr.,  25  ;  40  How.  Pr.,  60 ;  46  How.  Pr..  490 ;  47 
How.  Pr.,  268,  368  :  1  Abb.  Pr.,  18  :  3  Abb.  Pr.,  322 :  4 
Abb.  Pr.,  24;  9  Abb.  N.  S.,  413;  2  Sand.,  473;  4  E.  D. 
S.,  691 ;  5  Daly,  126 ;  6  Daly,  517 ;  17  Ohio  St.,  616. 
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Witnesses  —  Competency  —  Parties  Jointly  Con- 
cerned —  Dissolution  of  Parlnenh  ip  —  One 
Parting  with  interest  is  Competent  Witness  for 
Other,  when  —  After  Verdict,  Defendant  can- 
not Object  that  Subject  Matter  was  Partnership 
Contract. 

Where  two  persons  are  jointly  concerned  in  a  con- 
tract of  sale,  their  interest  may  be  severed  by  a  parol 
agreement,  on  jrood  consideration;  and  one  of  them, 
after  this  dissolution  of  their  joint  concern,is'a  com- 
petent witness  for  the  other,  in  relation  to  a  matter 
growing  put  of  such  contract  ;  such  witness  having 
parted  with  all  his  interest  in  the  contract. 

After  a  trial  and  verdict  for  the  plaintiff,  it  is  too 
late  for  the  defendant  to  object  that  the  subject 
matter  of  the  suit  was  a  co-partnership  contract  be- 
tween him  and  the  plaintiff.  The  objection  ought 
to  be  made  at  the  trial. 

Citation—  15  Johns..  276. 


was  an  action  of  assumpsit,  tried  at  the 
the  N.  Y.  sittings,  in  April,  1819,  before 
Mr.  Justice  Yates. 

The  counsel  for  the  plaintiff,  in  opening  the 
cause,  stated  that  the  action  was  brought  to 
recover  the  sum  of  $5,000,  being  the  amount 
of  a  mistake  made  by  'the  defendant  in  charg- 
ing the  plaintiff  with  two  sums  of  $5,000  each, 
mentioned  in  two  receipts,  the  one  signed  by 
Janna  Taylor,  the  agent  of  the  plaintiff  ,  and 
the  other  by  the  plaintiff,  each  bearing  date 
Oct.  29,  1814,  when  only  one  of  them  ought  to 
have  been  charged  to  the  plaintiff.  That  Will- 
iam D.  Cheever  was  a  contractor  for  the  army 
on  the  northwestern  frontier,  the  plaintiff  a 
sub-contractor,  and  the  defendant  a  general 
agent  of  the  contractor.  That  on  Oct.  29,  1814, 
in  addition  to  sundry  advances  during  that 
month,  the  defendant  delivered  to  J.  Taylor  at 
Canandaigua,  a  draft  on  Isaac  Townsend  & 
Co.,  *merchants  in  Albany,  in  favor  of  [*246 
A.  Dox,  for  $5,000,  and  toek  from  him  a  re- 
ceipt for  the  sum  of  $5,000.  That  it  was 
the  understanding  between  the  plaintiff  and 
defendant,  that  when  the  receipts  of  Taylor 
were  taken,  the  receipts  of  the  plaintiff  were 
to  be  substituted  in  their  stead  ;  and  accord- 
ingly, the  plaintiff  gave  to  the  clerk  of  the 
defendant,  at  Buffalo,  where  the  business  was 
transacted,  and  the  accounts  settled,  a  receipt 
drawn  by  the  clerk,  dated  at  Canandaigua,  for 
the  draft  which  was  intended  as  a  substitute 
for  the  receipt  of  Taylor.  That  in  the  settle- 
ment of  the  accounts  bet  ween  them  in  October, 
the  receipts  of  Taylor,  for  the  $5,000,  and  the 
receipt  of  the  plaintiff,  for  the  draft  for  the 
same  sum,  which  was  given  as  a  substitute  for 
the  receipt  of  Taylor,  were  both  charged  to  the 
plaintiff,  by  mistake. 

Taylor  was  then  called  as  a  witness  on  the 
part  of  the  plaintiff  ;  but  he  was  objected  to 
by  the  counsel  for  the  defendant.on  the  ground 
that  he  was  a  co-partner  with  the  plaintiff  in 
the  contract  made  with  Cheever,  and  in  the 
transaction  in  relation  to  which  he  was  called 
to  testify.  To  show  this,  he  called  James  S. 
Whyte  as  a  witness,  who  testified  that  in  a  con- 
versation at  which  Taylor  and  Smith  were  both 
present,  on  July  29,  1»14,  they  admitted  that 
they  were  concerned  together  in  the  contract 
which  Smith  had  made  with  Cheever  ;  and 
the  judge  thereupon  rejected  Taylor,  on  the 
ground  of  interest.  The  plaintiff's  counsel  then 
called  the  son  of  the  plaintiff,  who  testified  that 
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the  plaintiff  purchased  Taylor's  interest  in  the 
contract  for  the  defendant ;  and  that  Taylor 
was  afterwards  employed  as  the  agent  of  the 
plaintiff,  at  $2  per  day.  The  judge  then 
decided  that  Taylor  was  a  competent  witness, 
and  he  was  accordingly  sworn.  Cheever  and 
several  other  witnesses  were  also  sworn  and 
examined.and  numerous  receipts,  accounts  and 
vouchers  were  produced  and  proved,  which 
evidence  it  is  unnecessary  to  state  here,  as  the 
material  parts  will  be  found-  in  the  opinion 
delivered  by  the  court.  It  was  agreed  that  the 
suit  was  commenced  in  December,  1816,  after 
a  verdict  was  obtained  in  a  cause  brought  by 
Cheever,  against  the  plaintiff.  (See  15  Johns., 
276  )  The  jury  found  a  verdict  for  the  plaintiff 
for  $6,581,  damages. 

247*]  *A  motion  was  made  to  set  aside  the 
verdict,  and  for  a  new  trial. 

Messrs.  T.  A.  Emmet  and  D.  B.  Ogden  for 
the  defendant. 

Messrs.  Wells  and'  P.  W.  Radcliff  for  the 
plaintiff. 

WOOD  WORTH,  J.,  delivered  the  opinion  of 
the  court: 

Jan n a  Taylor,  called  as  a  witness  for  the 
plaintiff,  was  objected  to  as  interested,  and 
admitted  by  the  judge  ;  the  question  now  is, 
was  he  competent.  It  appears  that  in  July, 
1814,  Taylor  was  concerned  with  the  plaintiff 
in  the  contract  made  with  Cheever  ;  but  in 
September  following,  according  to  the  testi- 
mony of  John  M.  Smith,  the  plaintiff  bought 
out  Taylor,  for  the  defendant,  as  the  witness 
understood,  and  afterwards  employed  him,  at 
$2  a  day,  and  paid  him  accordingly.  I  per- 
ceive no  well-founded  objection  to  the  suf- 
ficiency of  this  proof  ;  it  is  nowhere  contra- 
dicted, and  although  no  writings  are  signed, 
Taylor's  interest  might  be  severed  by  a  parol 
agreement  founded  on  good  consideration. 
The  witness  is  not  to  be  discredited,  because 
the  parties  have  not  chosen  to  dissolve  their 
connection  in  the  most  usual  way  ;  besides,  one 
fact  is  stated,  which  very  satisfactorily  shows 
that  Taylor's  situation  was  changed.  From 
an  acknowledged  partner,  he  afterwards  ap- 
pears in  the  character  of  an  agent,  at  a  per 
diem  allowance, which  he  received.  The  proof, 
then,  of  dissolution,  was  sufficient.  But  it  is 
said  Taylor's  interest  was  purchased  for  the 
defendant,  and  therefore  the  action  cannot  be 
sustained,  because,  in  that  event,  the  plaintiff 
and  defendant  became  partners.  What  weight 
there  would  have  been  in  this  objection,  had  it 
been  made  at  the  trial,  we  need  not  inquire. 
It  is  too  late  to  be  now  urged  for  the  first  time. 
The  application  should  have  been  for  a  nonsuit, 
that  the  cause  might  have  been  arrested  as 
soon  as  the  discovery  was  made  ;  the  omission 
must  be  considered  a  waiver. 
24:8*]  *Taylor,  then,  being  a  competent  wit- 
ness, and  Smith's  testimony  not  establishing 
any  fact,  that,  in  this  stage  of  the  cause,  can  be 
relied  on  to  defeat  the  plaintiff's  action,  the 
inquiry  is,  whether  the  verdict  is  against  law 
or  the  weight  of  evidence. 

In  the  case  of  Cheever  v.  Smith,  15  Johns., 
276,  the  plaintiff  now  claimed  an  allowance 
for  $5,ODO,  charged  to  him  on  Oct.  29,  1814. 
by  the  defendant,  who  was  Cheever's  agent, 
when  in  fact  it  had  not  been  received.  This 
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claim  was  objected  to,  on  the  ground  that,  no 
notice  of  the  alleged  mistake  had  been  given  to 
Cheever  previously  to  his  settlement  with 
Allen,  in  July,  1815,  at  which  time,  after 
allowing  him  the  $5,000  in  question,  there 
appeared  to  be  a  large  balance  due,  which 
Cheever  paid.  The  principle  decided  by  the 
court  in  that  case,  is  this:  "If  a  man  deals 
with  another's  agent,  and  gives  the  agent  a 
receipt  for  a  sum  of  money  which  he  had  a 
right  to  pay,  and  on  the  faith  of  that  receipt 
the  principal  settles  with  his  agent,  and  pays 
him  money,  the  party  giving  the  receipt  can- 
not lie  by  until  after  the  settlement  between 
the  principal  and  the  agent,  and  then  charge 
the  principal  with  the  payment  of  the  same 
sum  again.  Allen  is  answerable  to  the  defend- 
ant, as  for  money  had  and  received,  if  it  can 
be  shown  that  he  has  been  allowed  $10,000,  as 
paid  to  the  defendants,  when  only  $5,000  were 
received  by  them."  From  this  decision,  it 
appears  that  the  count  for  money  had  and 
received  is  adapted  to  the  present  case  ;  and 
the  only  remaining  question  is,  whether  there 
is  sufficient  evidence  of  the  mistake  alleged  to 
warrant  the  finding  of  the  jury.  At  the  trial, 
oral  and  written  testimony  were  produced  on 
both  sides.  It  is  not  probable  that  any  new 
light  would  be  'thrown  on  the  subject  by  a 
second  trial.  Be  that,  however,  as  it  may,  if 
the  weight  of  testimony  is  with  the  verdict,  it 
ought  not  to  be  disturbed,  to  admit  the  chance 
of  trying  the  complexion  of  the  cause  before 
another  jury.  On  Oct.  29,  1814,  Taylor,  as 
agent  of  the  plaintiff,  received  of  the  defend- 
ant a  draft  on  Messrs.  Isaiah  Townsend  &  Co., 
in  favor  of  Abraham  Dox,  on  which  Taylor 
received  the  money  from  Dox,  and  on  the  same 
day,  at  Canandaigua,  gave  to  the  defendant  a 
^receipt  for  $5,000.  The  plaintiff  was  [*249 
then  absent  at  Buffalo.  The  arrangement  was, 
that  when  receipts  were  given  by  Taylor,  they 
were  not  to  be  charged  to  the  plaintiff,  but 
were  to  be  taken  up  by  him,  and  his  receipts 
substituted  in  their  place.  In  the  present 
instance,  that  arrangement  did  not  probably 
take  place  ;  and  if  the  mistake  of  $5.000  was 
made,  I  think  it  must  have  happened  in  this 
way:  the  plaintiff  having  given  to  Allen  a 
receipt  for  the  same  amount,  and  of  the  same 
date,  and  for  the  same  money  that  had  been 
paid  to  Taylor,  neglected  to  take  up  Taylor's 
receipt  at  the  time,  and  Allen  holding  two 
receipts  for  the  same  sum,  and  finding  that  by 
his  entries  the  clerk  had  charged  Taylor's 
receipt  (although  contrary  to  the  stipulation), 
as  well  as  that  given  by  the  plaintiff,  may  have 
been  led  into  a  misapprehension  ;  and  believ- 
ing that  $10,000  had  been  advanced,  when,  in 
fact,  there  had  been  no  more  than  $5,000, 
afterwards  in  his  settlement  with  Cheever, 
produced  these  vouchers  as  evidence  of  his 
disbursements,  and  had  them  allowed.  After 
the  recovery  by  Cheever  against  Smith,  the 
receipts  were  probably  delivered  over  to  the 
plaintiff,  for  the  purpose  of  enabling  him  to 
detect  the  error,  if  any  existed.  I  have  in- 
dulged in  this  conjecture,  because  it  nowhere 
appears  in  the  case  how  the  plaintiff  came  to 
the  possession  of  Taylor's  receipt.  If  it  should 
be  urged  that  when  the  plaintiff  gave  a  receipt 
for  $5,000,  Taylor's  receipt  was  taken  up  by 
him,  I  answer,  this  is  not  probable,  because  it 
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was  a  necessary  document  for  Allen  to  pro- 
duce in  his  settlement  with  Cheever,  if  he 
•claimed  an  allowance  for  both  receipts.  The 
general  receipt,  given  at  the  end  of  the  month, 
will  not  cover  this  sum,  as  will  appear  by  an 
•examination  of  the  several  charges  made  in  the 
month  of  October,  1814.  It  appears,  then, 
that  a  receipt  bearing  date,  Canandaigua,  Oct. 
29,  1814,  was  given  by  Smith  to  Allen,  for  a 
draft  on  I.  &  J.  Townsend,  in  favor  of  Abra- 
ham Dox,  for  $5.000.  Was  not  this  intended 
as  a  substitute  for  the  one  given  by  Taylor  ? 
I  think  the  evidence  establishes  this  fact. 
prima  facie,  and  that  nothing  has  been  made 
out  by  the  defendant  to  disprove  it.  In  the 
tirst  place,  it  is  rendered  probable  that  it  was 
25O*J  for  the  same  payment,  because  it*was 
agreed  to  exchange,  and  it  'may  well  be  pre- 
sumed that  this  was  done  in  pursuance  of  such 
agreement  ;  but  a  more  conclusive  reason  is 
this  :  Taylor's  receipt,  although  not  so  ex- 
pressed, was,  in  fact,  given  for  a  draft  on  the 
Townsends,  in' favor  of  Dox.  Smith's  receipt 
admits  a  draft  in  favor  of  the  same  person, 
and  for  the  same  amount,  and  dated  on  the 
same  day.  Smith,  at  the  date;  was  at  Buffalo, 
ninety  miles  distant.  The  presumption  is 
strong  that  it  must  have  been  signed  subse- 
quent to  the  day  it  bears  date  ;  and  if  so,  why 
was  it  made  to  correspond  with  the  date  of  the 
receipt  given  by  Taylor,  unless  intended  to  be 
a  substitute  for  it?  If,  in  truth,  Smith's  re- 
ceipt is  for  a  distinct  sum,  Alfen  has  not 
afforded  any  explanation  for  giving  a  date  to 
the  transaction  different  from  the  true  one. 
But  again  ;  Smith's  receipt  was  for  a  draft  on 
I.  &  J.  Townsend  in  favor  of  Dox,  and  for 
$5,000 — so  was  Taylor's  receipt.  How  does  it 
appear  that  they  were  in  every  respect  similar  ? 
If  not  intended  as  vouchers  for  the  same  sum, 
why  were  they  not  included  in  one  receipt  for 
$10,000  ?  It  nowhere  appears  that  two  drafts 
for  $5,000  each,  were  drawn  in  favor  of  Dox 
on  the  same  day,  or  at  any  time.  It  is  highly 
improbable  that  there  should  be.  The  presump- 
tion is  that  both  are  for  the  same  advance,  and 
the  defendant  was  called  on  to  repel  the  pre- 
sumption. Why  did  he  not  prove,  by  Dox  or 
the  Townsends,  that  two  drafts  were  drawn, 
bearing  the  same  date  and  for  the  same 
amount  ?  This  might  have  been  done,  it  is 
fairly  presumable  ;  and  the  non  production  of 
this  testimony,  in  my  mind,  makes  against  the 
defense,  until  further  explanation  is  given/  I 
cannot  disapprove  of  the  verdict,  but,  on  the 
contrary,  I  entirely  concur  in  the  conclusion 
the  jury  have  drawn. 

The  intrinsic  evidence  in  this  case,  arising 
from  the  transaction,'  goes  far  to  show  that  a 
mistake  has  happened ;  the  conduct  of  the 
parties  is  altogether  at  variance  with  the  sup- 
position that  $10,000  wore  paid  Oct.  29,  1814. 
There  is  another  fact  established  by  the  testi- 
mony of  Fort,  which  I  think  impertant ;  he 
says  that  "the  general  receipts,  at  the  close  of 
each  month,  formed  the  aggregate  of  the  sev- 
eral receipts,  which  had  been  obtained  for  the 
moneys  advanced,  not  only  to  the  plaintiff, 
25 1*]  but  *to  Janna  Taylor,  during  the  course 
of  the  mouth,  and  were  then  consolidated,  for 
the  purpose  of  simplifying  the  accounts  be- 
tween the  parlies  and  preventing  mistakes." 
Now,  according  to  this,  we  expect  to  find  the 


general  receipt  for  the  month  of  October, 
1814,  of  an  amount  sufficient  to  include  both 
the  receipts  for  $5.000,  if  in  truth  both  sums 
had  been  advanced.  But  the  fact  is  otherwise. 
It  appears  by  the  statement  of  advances  in  the 
handwriting  of  Fort,  the  defendant's. clerk, 
for  the  month  of  October,  1814,  that,  including 
two  sums  of  $5,000.  charged  on  Oct.  29,  the 
whole  amount  would  be  $19,800.  But  the 
general  receipt,  given  Oct.  31,  1814,  which 
Fort  says  included  all  the, receipts  given  for 
the  month,  is  only  $12,398.18.  If  this  be  so, 
then  it  is  evident  that  all  the  sums  charged  by 
Fort  were  .not  allowed  and'  included  in  the 
general  receipt.  Some  of  them  must  have  been 
struck  out. 

From  the  facts  made  out  in  this  cause,  may 
we  not  fairly  presume,  that  of  the  sums  not 
included,  the  $5.000  receipted  was  one  ?  But 
it  is  contended  that  Smith,  in  February,  1815, 
on  being  questioned,  said  he  was  satisfied  the 
mistake  was  his,  and  he  had  been  in  an  error 
respecting  the  $5,000.  Hamlin.  a  witness  who 
was  present,  heard  the  conversation,  but  did 
not  hear  the  amount  of  the  mistake  mentioned. 
Allowing  that  Whyte  is  correct  in»  supposing 
the  conversation  referred  to  the  mistake  of 
$5,000,  and  not,  to  the  sum  of  $1,000,  respect- 
ing which  there  had  been  some  suggestions,  I 
think  it  vague  and  unsatisfactory.  Acknowl- 
edgments or  confessions  are  a  species  of  testi- 
mony requiring  strict  scrutiny,  and  to  be  re- 
ceived with  caution. 

Besides,  it  will  be  remembored,  that  in  Jan- 
uary, 1815,  the  defendant's  clerk  requested  the 
plaintiff  not  to  mention  the  alleged  mistake  to 
Mr.  Thorn,  one  of  the  principals,  who  was 
concerned  with  Cheever,  as  he  did  not  wish 
the  report  of  a  mistake  to  be  circulated.  This 
may  have  been  one  cause  that  the  plaintiff 
denied  it  to  Whyte  in  the  February  following. 
Fort  further  says  thnt  the  plaintiff  continued 
to  insist  on  the  mistake  ;  from  all  which  there 
is  reason  to  believe  there  was  some  misappre- 
hension on  the  part  of  Whyte.  the  witness 

*I  do  not  perceive  that  any  inference  [*252 
unfavorable  to  the  plaintiff  can  be  drawn  on 
account  of  this  suit  not  being  commenced 
earlier. 

Smith  claimed  an  allowance  for  the  $5.000, 
in  the  suit  with  Cheever,  and  shortly  thereafter 
commenced  this  action. 

After  An  attentive  examination  of  the  facts, 
I  have  not  discovered  any  ground  for  saying 
that  the  verdict  is  either  against  law  or  the 
weight  of  evidence.  The  motion  for  a  new 
trial,  must,  therefore,  be  denied. 

New  trial  denied. 
Cited  in— 1  Wend.,  534 ;  10  Wend..492 ;  54  Barb.,  367 . 


LUDLOW  t>.  HACKETT. 

Practice — Discharge  of  Defendant  under  Insolv- 
ent Act— Discontinuance —  When  Plaintiff  Lia- 
ble for  Costs. 

Where  a  defendant  obtains  a  discharge  under  the 
Act  for  the  Relief  of  Debtors  with  Kespect  to  the 
Imprisonment  of  their  Persons  (1  N.  H.  L..  348),  or 
under  the  Act  to  Abolish  Imprisonment  for  Debt 
in  Certain  Cases,  passed  April  7,  1819  (SPSS.  42,  ch. 
101),  the  plaintiff  may  discontinue  his  suit  without 
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paying  costs ;  hut  if  the  plaintiff,  knowing  of  the 
defendant's  discharge,  proceeds  in  the  cause,  he 
must,  if  he  afterwards  discontinues,  pay  the  costs 
accruing  since  the  discharge. 

Citation— 1  N.  R.  L.,  348. 

rpHE  defendant  was  arrested  in  May,  1819, 
1  at  the  suit  of  the  plaintiff,  for  $2,000 ;  and 
in  July  following,  was  regularly  discharged, 
under  "the  Act  to  Abolish  Imprisonment  for 
Debt  in  Certain  Cases,  passed  Apr.  7,  1819 
(sess.  42,  101).  After  the  discharge,  the  attor- 
ney for  the  plaintiff  entered  the  default  of  the 
defendant  for  not  pleading,  and  afterwards 
entered  an  interlocutory  judgment,  and  had 
the  damages  assessed,  on  a  writ  of  inquiry. 
The  inquest  was  set  aside  in  May  Term,  with 
costs,  on  the  ground  that  the  damages  assessed 
were  on  a  partnership  account  of  the  plaintiff 
and  one  Lambert.  In  June  the  plaintiff's 
attorney  entered  a  rule  for  a  discontinuance, 
and  gave  notice  thereof  to  the  defendant's 
attorney,  on  the  ground  of  the  defendant's  dis- 
charge as  an  insolvent  debtor  under  the  said 
Act ;  but  refused  to  pay  costs.  The  defend- 
ant's attorney  then  gave  notice  that  unless  the 
plaintiff  proceeded  to  execute  a  writ  of  inquiry 
in  the  cause  iu  thirty  days,  a  motion  would 
be  made  for  judgment  of  nan  pros.  A  motion 
was  accordingly  made  for  a  judgment  of  -non 
pros. 

Mr.  T.  A.  Emmet  for  the  defendant. 
253*]     *Mr.  Oarr,  contra. 

Per  Curiam.  In  Heffernan  v.  Brown,  we 
decided,  at  the  last  term,  that  where  a  defend- 
ant obtains  a  discharge  under  the  Act  Giving 
Relief  in  Cases  of  Imprisonment,  the  plaintiff 
might  discontinue  his  suit  without  costs,  in  the 
same  manner  as  if  the  defendant  had  been  dis- 
charged from  all  his  debts  under  the  Insolvent 
Act.  If  the  plaintiff,  knowing  of  the  defend 
ant's  discharge,  will,  nevertheless,  go  on  with 
the  suit,  he  must,  if  he  afterwards  discontin- 
ues, pay  costs.  Let  the  plaintiff  have  leave  to 
discontinue  his  suit  on  payment  of  the  costs  of 
suit  since  the  defendant  obtained  his  discharge 
under  the  late  Act,  and  up  to.  the  time  of  the 
entry  of  the  rule  for  a  discontinuance,  exclu- 
sive of  the  costs  of  the  application  made  at  the 
last  term. 

Rule  accordingly. 

Cited  in— 4  Hill,  593 ;  41  N.  Y.,  ,358 ;  36  How.  Pr., 
241 ;  40  How.  Pr.,  183  ;  1  Bos.,  330 ;  45  Super.,  514  ;  1 
Daly,  418. 


ROOSEVELT  ET  AL. 

«. 
W.  &  L.  CROMMELIN. 

Practice — Ifntion  for  Reversal  of  Proceedings  in 
Outlawry — Special  BaiJ^-  Writ  of  Error. 

Proceedings  in  outlawry,  in  a  bailable  action,  will 
not  be  reversed  on  motion  and  affidavit,  because  the 
defendant  was  not  a  citizen  of  this  State,  but  resided 
in  another  state,  or  in  a  foreign  country,  unless  the 
drfendant  will  put  in  special  bail,  on  a  writ  issued 
by  the  plaintiff  in  a  new  action ;  but  the  defendant 
will  be  left  to  bring  a  writ  of  error,  if  he  pleases. 

THE  defendants  were  natives  of  N.  J.,  and 
came  to  the  City  of  N.  Y.  about  the  year 
1811,  where  they  were  engaged  in  the  mer- 
cantile business,  until  the  year  1815,  when 
they  removed  to  Granville,  in  the  State 
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of  Miss.,  where  they  permanently  settled,  and 
have  since  resided  and  carried  on  business. 
'It  was  stated  in  the  affidavit,  that  the  inten- 
tion of  the  defendants  to  'remove  to  Missis- 
sippi, for  the  purpose  of  forming  a  commercial 
establishment  there,  was  well  known  to  the 
plaintiffs,  and  to  the  public  generally  ;  and 
that  their  removal  was  not  secret,  or  with  any 
intent  to  avoid  civil  process.  That  the  plaint- 
iffs having  commenced  a  suit  against  the 
defendants,  on  certain  bills  made  in  the  State 
of  Miss.,  to  recover  $2,978.41,  had  proceeded 
to  outlawry  against  the  defendants,  and  that 
writs  of  exigent  and  proclamation  had  been 
awarded,  the  latter  of  which  had  been  pub- 
lished in  the  newspapers,  *pursuant  to  [*254 
the  Statute  for  Regulating  Outlawries.  (1  N. 
R.  L.,  165.) 

Mr.  R.  Sedgwick,  for  the  defendants,  now 
moved  to  set  aside  the  proceedings  in  outlawry. 
He  contended  : 

1.  That  the  defendants,  not  being  citizens 
or  inhabitants  of  this  State,  but  residing  in 
another  state,  no  process  of  outlawry  would 
lie  against  them.  "Outlawry,"  says  Sellon 
(Sell.  Pr.,  387),  "is  a  punishment  inflicted 
on  a  person  for  a  contempt  and  contumacy, 
in  refusing  to  be  answerable  to,  and  abide 
by,  the  justice  of  that  court  which  hath  law- 
ful authority  to  call  him  before  them,  and 
as  this  is  an  offense  of  the  highest  nature, 
being  an  act  of  rebellion  against  that  state  or 
community  of  which  he  is  a  member,  so  doth 
it  subject  the  party  to  divers  forfeitures  aud 
disabilities ;  for  hereby  he  loseth  liber  am 
legem,  is  out  of  the  King's  protection,"  &c. 
(Co.  Litt.,  128  ;  Roll.  Abr.,  802,  Dr.  &  Student 
Dia.,  2,  C,  3.)  Outlawry  is  a  proceeding//* 
personam :  it  is  in  the  nature  of  civil  process, 
to  compel  an  appearance  to  a  suit.  It  lies  only 
where  a  defendant  is  abroad,  or  keeps  out  of 
the  way,  or  absconds,  or  secretes  himself,  so 
that  he  cannot  be  arrested.  (Tidd  Pr.,  125  ; 
3  Bl.  Com.,  283,  284  ;  2  Sell.,  389.)  How  can 
it  be  said  that  an  alien,  or  a  citizen  of  another 
state  or  country,  acts  in  contempt  of  the  law 
of  this  State  or  rebels  against  its  authority,  or 
absconds  or  secretes  himself  to  avoid  the  pro- 
cess of  its  courts'?  A  defendant  who  is  outlawed 
is  called  utlagatus,  an  exlex ;  but  how  can  a 
person  who  was  never  within  the  law,  be  said 
to  be  put  out  of  its  protection  ?  But  those 
who  were  not  sworn  to  the  law  (as  infants 
under  twelve  years  of  age,  or  a  woman),  by 
taking  the  oath  of  allegiance  at  the  court  leef, 
or  sheriff's  to'urn,  could  not  be  outlawed  ;  but. 
were  said  to  be  waived  or  derelict.  (Tidd  Pr., 
125  ;  Co.  Litt.,  128  a.)  InRtilly  v.  O'Connor, 
Barnes  Gas.,  325  ;  2  Sell.-,  414,  it  was  decided 
that  if  a  defendant  is  abroad,  bona  fide,  upon 
business  or  the  like ;  and  in  other  respects 
is  a  public  visible  man,  the  plaintiff  cannot 
commence  process  of  outlawry  against  him. 
But  if  the  defendant  goes  beyond  sea,  after 
the  teste  of  the  exigent,  he  may  be  regularly 
outlawed.  (4  Roll.  Abr.,  84;  Barnes  Cas.", 
321  ;  2  Sell.,  414.) 

*2.  The  proceedings  being  erroneous,  [*25£> 
they  mav  be  set  aside  on  motion,  or  reversed 
by  writ  of  error.  (TiddPr.,  138,  139.)  By  the 
Statute  (sec.  9),  the  defendant  may  reverse  the 
outlawry,  without  bail,  in  all  cases  except 
where  special  bail  is  ordered  by  the  court.  If 
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the  defendant  comes  in  at  the  return  of  the 
exigent,  he  stands  as  at  common  law,  and  may 
have  the  proceedings  reversed  for  error,  with- 
out bail.  If  taken  on  the  capias  utlagatum,  he 
must  give  bail.  (2  Sell.  Pr.,  411.)  Here,  the 
defendants  come  in  before  the  return  of  the 
exigent  and  proclamation,  at  common  law. 

Mr.  S.  Jones,  Jr.,  contra.  This  motion  is 
not  made  on  the  ground  of  any  irregularity  in 
the  proceedings  ;  but  for  some  alleged  error, 
or  merit"  in  the  case.  It  is  a  proceeding  under 
the  Statute  Regulating  Outlawries.  It  may  be 
objected,  as  to  the  form  of  this  application, 
that  no  warrant  of  attorney,  or  authority  to 
appear  for  the  defendants,  has  been  shown  ; 
nor  is  the  affidavit  which  has  been  read,  made 
by  the  parties  themselves. 

'The  .object  of  proceeding  to  outlawry  is 
either  to  obtain  payment  of  the  debt,  or  secu- 
rity, so  that,  in  any  stage  of  the  proceedings, 
the  defendant,  by  putting  in  -bail,  or  giving 
security,  may  have  them  reversed.  The  8th 
section  of  the  Act  is  general ;  it  declares  "  that 
before  any  reversal  of  any  outlawry  be  had, 
and  before  any  allowance  of  any  writ  of  error 
upon  any  outlawry,  the  defendant,  in  the 
original  action,  shall  put  in  bail,  if  bail  be 
required  in  such  action,  not  only  to  appear  and 
answer  to  the  plaintiff  in  the  former  suit,  in  a 
new  action,  &c.,  but,  also,  to  satisfy  the  con- 
demnation," &c.  The  question,  then,  is, 
whether  these  defendants  were  liable  lo  pro- 
cess of  outlawry.  They  had  once  been  citizens 
of  this  State  and  subject  to  its  laws.  By 
removing  into  another  state,  they  do  not  cease 
to  be  citizens  of  this  State  ;  they  are  still  with- 
in its  allegiance.  The  Statute  contemplates 
the  residence  of  the  partv  out  of  the  State. 

In  Matthews  v.  Ebro,  1  L.  Raym.,  349;  S. 
C.,  Garth.,  459,  a  motion  was  made  to  set  aside 
an  execution  upon  outlawry,  on  affidavit  that 
the  defendant  was  a  foreign  merchant,  and 
256*]  *never  in  England  ;  and  that,  never 
having  been  infra  legem,  he  could  not  be  out- 
lawed. But  the  court  decided  that  the  out- 
lawry could  not  be  vacated  on  motion  and 
affidavit,  but  that  the  defendant  might  bring  a 
writ  of  error,  and  put  in  bail  under  the  Stat- 
ute of  4  and  5  W.  &  M. ,  ch.  18  (3  Bac.  Abr., 
253,  tit.  Outlawry,  G).  Every  citizen  of  this. 
State  who  removes  out  of  it,  is  liable  to  this 
process,  and  he  can  only  get  rid  of  it  by  put 
ting  in  bail.  Every  citizen  of  the  U.  S.  is 
entitled  to  the  protection  of  the  laws  of  this 
State. 

Mr.  Sedgwick,  in  reply.  In  Serecold  v.  Ham- 
son,  2  Str.,  1178,  where  a  writ  of  error  was 
brought  to  reverse  an  outlawry,  because  the 
defendant  was  beyond  sea,  the  court  had  no 
difficulty  in  reversing  it ;  and  the  only  ques- 
tion was  as  to  the  terms  on  which  it  should  be 
done,  whether  on  filing  common  or  special 
bail.  The  court  were  of  opinion,  that  under 
the  Stat.  of  4  and  5  W.  &  M.,  ch.  18,  sec.  3, 
which  says  that  "it  shall  be  reversed  without 
bail  in  all  cases  ;  but  where  special  bail  shall 
be  ordered  by  the  court,,  they  had  a  discretion 
ary  power  to  require  bail  or  not ; "  and  though 
the  13  Eliz.,  ch.  3,  sec  3  (which  is  the  same  as 
the  8th  section  of  our  Act),  is  the  only  Act 
which  expressly  required  bail,  it  was  not  to  be 
inferred  from  thenqe,  that  In  other  cases,  it 
was  not  to  be  insisted  on. 
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Tidd,  after  mentioning  the  cases  cited  by  the 
counsel  of  the  plaintiff,  says,  "  it  seems,  'how- 
ever, to  be  discretionary  in  the  court  to  relieve 
by  motion,  or  put  the  parties  to.  a  writ  of 
error ;  and  of  late  years,  they  have  gone 
further  than  heretofore,  on  motion,  the  more 
effectually  to  expedite  justice,  save  expense, 
and  preserve  the  credit  and  character  of  the 
defendant." 

Per  Curiam.  The  motion,  in  this  case,  is 
not  grounded  on  any  irregularity  in  the  pro- 
ceedings ;  and  we  shall  not,  therefore,  relieve, 
except  on  terms.  The  defendant,  if  he  wishes 
to  reverse  the  proceedings,  on  the  facts  stated, 
must  resort  to  a  writ  of  error.  But,  without 
giving  any  opinion  on  the  case  as  stated  in  the 
affidavits,  we  must  deny  *the  motion,  [*257 
unless  the  defendant  puts  in  good  special  bail, 
on  a  writ  to  be  issued  in  a  new  action. 

Rule  accordingly. 
Cited  m^4  Mo.,  320. 


PERCIVAL  v.  HICKEY. 

Neutral  Vessel,  Sunk  by  Negligence  of  Belligerent 
Cruiser — Action  of -Trespass  vi  et  Armis'w'W 
Lie  at  Common  Law — Jurisdiction  of  Common 
IMW  Courts — What  Witness  may  Answer  to 
General  Inlerrogatory — Recovery  by  Owner  of 
Lost  Vessel,  Does  Not  Entitle  Seamen  to  Wages 
— Pendency  of  Another  Suit  for  Same  Cause 
— Pleading. 

Where  an  act  not  willful,  but  the  result  of  negli- 
gence, is  the  immediate  and  direct  cause  of  an  in- 
jury, an  action  of  trespass  vi  et  armis  will  lie. 

Where  a  belligerent  cruiser  chases  a  neutral  ves- 
sel, supposing  her  to  be  an  enemy,  or  for  the  pur- 
pose of  search,  and  in  coming  up  with  her.  through 
negligence,  runs  foul  of  the  neutral  vessel  which 
had  hove  to  in  the  night,  by  which  she  was  sunk  and 
lost,  an  action  of  trespass  lies,  at  common  law,  at 
the  suit  of  .the  neutral,  against  the  commander  of 
the  ship  of  war,  for  the  damages  sustained  ;  it  being 
considered  as  a  marine  tort  merely,  of  which  a  court 
of  common  law  has  concurrent  jurisdiction  with 
the  Instance  Court  of  Admiralty. 

Under  the  last  or  general  interrogatory,  a  witness 
examined  under  a  commission  may,  in  his  answer, 
state  facts  not  drawn  forth  by  the  previous  partic- 
ular interrogatories  ' 

Where  a.  vessel  has  been  captured  and  con- 
demned, though  the  owner  recovers  the  amount  of 
the  freight  from  the  insurere,  the  seamen  have  not, 
therefore,  a  r,ight  to  receive  their  wages.  So,  where 
a  neutral  vessel-  was  run  foul  of  by  a  belligerent 
cruiser,  and  was  sunk  and  lost,  the  seamen  are  not 
entitled  to  their  wages,  though  the  neutral  owner 
recovered  the  full  value  of  the  vessel  and  cargo  in 
an  action  of  trespass  against  the  commander  of  the 
belligerent  ship. 

Exemplifications  of  the  proceedings  in  another 
court,  between  the  same  parties,  for  the  same  cause 
of  action,  are  not  admissible  in  evidence  under  the 
general  issue ;  but  the  pendency  of  another  suit,  in 
another  court,  for  the  same  matter,  should  be 
pleaded  in  abatement. 

Citations— 3  East,  593 ;  3  Wils.,  411 ;  2  Bl.,  892 ;  8  T. 
R.,  128,  191 ;  6  T.  B.,  128 ;  Hob.,  134 ;  1  Str.,  596,  H36  ;  5 
T.  R.,  649:  15  East,  ;«« ;  Peake  N.  P.,  107:  1  T.  R., 
569;  1  Camp.,  497;  5  Bos.  &  P.,  117,  446;  IBos.&P., 
472 ;  14  Johns.,  4:!2 :  1  Chit.  PL,  127 ;  16  Johns..  327  ;  2 
Brown's  Civ.  &  Ad.  Law,  111,  29;  Chit.  Nat.,  192, 194, 
195;  Doug.,  526,  591,  n.  1 ;  3  T.  R.,  323. 

THIS  was  an  action  of  trespass,  for  running 
down  the  vessel  of  the  defendant  at  sea, 
tried  before  Mr.  Justice  Yates  at  the  N.  Y.  sit- 
tings, in  April,   1819.     The  testimony  of  the 
witnesses  given  at  the  trial  was  contradictory. 

579 


257 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


1820 


The  following  are  the  material  facts  in  the 
case  : 

The  defendant  was  commander  of  the  Brit- 
ish sloop  of  war  Atalanta,  cruising  in  company 
with  the  Cleopatra,  Captain  Pechell,  his  senior 
officer.  On  May  2,  1810,  in  latitude  about  32 
degrees  north,  and  longitude  3-1  degrees  west, 
about  noon,  a  signal  was  given  for  the  chase  of 
a  vessel  to  the  windward  (the  schooner  Mary, 
commanded  by  the  plaintiff).  The  chase  was 
continued  until  about  8  o'clock  in  the  evening, 
the'wind  increasing  and  blowing  hard,  and  the 
Atalanta  firing  guns  at  intervals,  to  bring  the 
chase  to,  but  which  were  disregarded. .  A  little 
past  8  o'clock  (as  T.  O.  Sumner,  a  seaman  on 
board  the  Atalanta,  and  a  witness  for  the 
plaintiff,  testified),  the  man  on  the  forecastle  of 
the  Atalanta  called  out  that  the  schooner  was 
under  the  lee  bow  with  a  light  out.  The 
Atalanta  began  to  shorten  sail,  but  before  it 
could  be  done,  she  passed  The  Mary,  firing 
some  muskets  and  a  gun  as  she  passed.  The 
defendant  ordered  The  Atalanta  to  tack  ; 
258*]  *but  she  wore  round,  and  as  soon  as 
she  wore,  the  man  on  the  forecastle  called  out 
"hard  a  starboard;  if  not,  we  go  into  the 
schooner."  The  defendant,  who  was  standing 
on  the  poop,  ordered  silence,  and  directed  the 
helm  to  be  put  a  port,  but  before  this  could  be 
done,  The  Atalanta  struck  The  Mary.  The 
Atalanta  backed  her  sails  to  get  clear,  and  The 
Mary  fell  to  leeward,  and  soon  after  disap- 
peared, and  was  supposed  to  have  gone  down. 
The  plaintiff  and  his  crew  came  on  board  The 
Atalanta.  with  nothing  but  the  clothes  which 
they  had  on  at  the  time.  The  Atalanta  struck 
The  Mary  between  the  fore  and  mainmast,  and 
was  herself  much  injured.  The  plaintiff's  wit- 
nesses were  of  opinion  that  if  the  helm  of  The 
Atalanta  had  been  put  a  starboard,  when  the 
man  at  the  forecastle  called  out,  she  would  not 
have  struck  The  Mary.  The  witnesses  for  the 
defendant  deposed  that  the  night  was  very 
dark,  the  wind  blowing  hard  and  a  heavy  sea 
running  ;  and  that  the  accident  was  owing  to 
the  darkness  of  the  night ;  that  the  helm  of 
The  Atalanta  was  ordered  to  be  put  up  and  the 
sails  to  be  thrown  back,  but  before  this  could 
be  done,  the  vessels  struck  each  other  ;  that 
the  collision  was  wholly  unintentional  ;  that 
the  chase  was  supposed  to  be  a  French  vessel, 
and  was  under  a  heavy  press  of  sail,  endeav- 
oring to  escape.  The  plaintiff's  witnesses,  the 
chief  mate  and  T.  O.  Sumner,  stated  that  The 
Mary  was  lying  to  when  the  Atalanta  first 
passed  her,  and  that  during  the  chase  she  had 
American  colors  flying  at  the  topgallant-mast- 
head. 

The  plaintiff  offered  in  evidence  the  answers 
of  N.  Parker  and  T.  Dodd,  to  the  last  inter- 
rogatory annexed  to  a  commission  under  which 
they  were  examined  in,  which  answers  they 
deposed  as  to  the  ownership  of  the  vessel,  and 
the  nature  and  value  of  the  cargo  with  which 
The  Mary  sailed  from  Boston,  in  November, 
1809,  previous  to  her  loss  as  above  stated, 
which  evidence  was  objected  to  by  the  defend- 
ant's counsel  ;  but  the  objection  was  overruled 
by  the  judge.  It  appeared  from  this  evidence, 
that  The  Mary  sailed  from  Boston  in  Novem- 
ber, 1809,  with  a  cargo  of  various  articles, 
stated  to  be  invoiced  at  above  $15,000  ;  that 
she  proceeded  to  Fayal,  and  thence  to  Tene- 
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riffe,  but  without  disposing  of  any  of  her 
cargo  ;  that  she  then  went  to  Bonavista, 
*one  of  the  Cape  de  Verd  Islands,  [*259 
where  she  traded,  and  after  going  to  St.  Jago, 
and  other  places,  returned  again  to  Bonavista, 
from  which  place  she  sailed,  having  on  board 
a  cargo  of  the  value  of  $15,000,  including 
$2,000  in  specie.  The  vessel  was  valued  at 
$8,000.  E.  Howard,  the  mate  of  The  Mary, 
was  offered  as  a  witness  to  prove  the  owner- 
ship of  The  Mary,  and  the  nature  and  value  of 
her  cargo  at  the  time  she  was  run  foul  of  by 
The  Atalanta.  His  evidence  was  objected  to  ; 
but  the  objection  was  overruled  by  the  judge. 
After  he  had  given  his  evidence,  the  counsel 
for  the  defendant  again  objected  to  the  wit- 
ness, on  the  ground  of  interest  disclosed  during 
his  examination,  which  rendered  him  .incom- 
petent ;  he  having  stated  that  besides  his 
wages,  which  remained  unpaid,  he  had  an 
adventure  on  board  The  Mary,  at  the  time  the 
was  run  down,  which  was  worth  about 
$1,000,  and  which  was  lost  by  that  accident ; 
but  the  objection  was  overruled. 

The  defendant's  counsel  then  moved  for  a 
nonsuit,  on  the  ground  that  the  evidence  as  to 
the  ownership  of  the  vessel,  and  the  value  of 
the  vessel  and  cargo,  was  incompetent,  and  too 
uncertain  to  go  to  the  jury ;  and  second, 
because  the  court  had  no  jurisdiction  of  the 
cause  ;vbut  the  judge  overruled  the  motion, 
and  the  defendant's  counsel  excepted  to  his 
opinion. 

The  defendant's  counsel  then  offered  to 
prove  that  the  loss  of  The  Mary  was  not  the 
result  either  of  design  or  negligence  on  the 
part  of  the  defendant,  but  was  owing  either  to 
inevitable  accident,  or  to  the  negligence  or 
mismanagement  of  the  plaintiff.  The  counsel 
for  the  plaintiff  objected  to  this  evidence,  as 
inadmissible  under  the  plea  of  not  guilty,  but 
the  objection  was  overruled  by  the  judge  ;  and 
the  depositions  of  the  purser  and  two  of  the 
crew  of  The  Atalanta,  and  of  Captain  Pechell, 
of  the  Cleopatra,  taken  under  a  commission, 
were  read.  Several  experienced  ship  masters 
were  also  examined  as  witnesses,  and  stated 
their  opinions  as  to  the  conduct  and  manage- 
ment of  The  Atalanta,  under  the  circumstances 
stated  by  the  other  witnesses. 

The  defendant's  counsel  offered  to  show  that 
proceedings  had  been  instituted  by  the  plaintiff 
against  the  defendant,  in  the  High  Court  of 
Admiralty  in  England,  to  recover  damages 
*for  the  injury  complained  of,  and  [*2<>O 
produced  and  offered  to  read  an  exemplified 
copy  of  the  monition,  issued  at  the  suit  of  the 
plaintiff  against  the  defendant,  to  proceed  to 
adjudication  in  the  case  of  The  Mary,  dated 
Nov.  10,  1810.  The  plaintiff's  counsel  objected 
to  this  evidence,  and  the  objection  was  sus- 
tained by  the  judge.  The  counsel  for  the 
defendant  then  offered  in  evidence,  exempli- 
fied copies  of  depositions,  with  exhibits  an- 
nexed, taken  in  the  Admiralty  Court,  in  the 
same  case,  but  which  did  not  contain  the 
examinations  of  the  mate  and  other  witnesses 
on  the  part  of  the  libelant  in  that  case.  The 
plaintiff's  counsel  objected  to  this  evidence, 
and  it  was  overruled  by  the  judge,  to  whose 
opinion  the  defendant's  counsel  excepted. 

The  defendant's  counsel  again  moved  for  a 
nonsuit,  on  the  grounds  beforestated,  and  also 
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because,  that  if  any  action  could  be  main- 
tained, it  should  be  an  action  on  the  case,  and 
not  trespass  ;  but  the  motion  was  again  over- 
ruled by  the  judge. 

The  cause  was  then  summed  up  by  the 
counsel  on  both  sides,  and  the  judge  charged 
the  jury,  that  if  they  should  believe  that  the 
disaster  was  the  result  either  of  design  or  neg- 
ligence in  the  defendant,  they  ought  to  find  a 
verdict  for  the  plaintiff  ;  or  if  they  believed  it 
to  have  been  intentional  on  the  part  of  the 
defendant,  supposing  the  Mary  to  be  a  French 
vessel,  the  plaintiff  would  be  entitled  to  a  ver- 
dict ;  but  if  the  jury  believed  the  accident  to 
have  been  involuntary  and  unavoidable,  they 
ought  to  find  a  verdict  for  the  defendant. 
That  exemplary  damages  ought  to  be  allowed, 
in  case  the  defendant  did  the  act  intentionally, 
not  supposing  The  Mary  to  be  a  French  priva- 
teer ;  but  if  he  did  suppose  her  to  be  such,  and 
did  the  act  intentionally,  or  if  it  was  attrib- 
utable to  negligence  in  the  defendant,  the  jury 
might,  in  either  case,  allow  interest  upon  the 
value  of  the  vessel  and  cargo  from  the  time  of 
the  loss,  not  as  interest,  but  as  damages.  The 
judge  also  suggested  to  the  jury,  that  if  they 
should  find  for  the  plaintiff,  they  might  state, 
as  part  of  their  verdict,  whether  The  Mary  was 
run  down  through  design,  or  through  negli- 
gence or  mismanagement  of  the  defendant ; 
and  if  they  should  be  of  opinion  that  it  was 
done  through  design,  whether  the  defendant 
20 1*]  did  it,  supposing  The  *Mary  to  be  an 
enemy,  or  French  vessel,  or  believing  her  to  be 
a  neutral. 

The  jury  found  a  verdict  for  the  plaintiff 
for  $29.734.94  damages,  and  declared,  as  a 
part  of  their  verdict,  that  the  disaster  was  the 
result  of  gross  negligence  in  the  defendant. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  D.  B.  Ogden,  for  the  defendant : 

1.  The  action  should  have  been  case,  not  tres- 
pass. The  jury  have  found  that  the  injury  to  the 
plaintiff  was  caused  by  the  negligence  of  the 
defendant.  Though  there  may  be  a  diversity 
of  opinion  among  the  English  judges,  as  to 
what  is  the  proper  criterion  of  distinction  be- 
tween trespass,  and  trespass  on  the  case  ;  yet 
nothing  will  be  found  in  the  cases  decided  in 
England,  or  in  our  own  courts,  to  show  that 
case  is  not  the  proper  form  of  action  for  an 
injury  of  this  kind.  In  Ogle  v.  Barnes,  8  T. 
R.,  188,  Lawrence,  J.,  says  the  injury  "may 
be  occasioned  by  the  willful  act,  or  by  the 
negligence  of  the  defendant ;  it  is  a  question 
of  evidence ;  if  the  former,  trespass  is  the 
proper  action  ;  if  the  latter,  trespass  on  the 
case."  That  was  an  action  for  so  negligently 
steering  the  vessel  of  the  defendant,  as  to  run 
foul  of  the  plaintiff's  vessel,  and  case  was  held 
to  be  the  proper  action.  In  Scott  v.  Shepherd, 
SWils.,  403,  408,  Nares,  J.,  says:  "If  the 
act,  in  the  first  instance,  be  unlawful,  trespass 
will  lie  ;  but  if  the  act  is  prinia  fade  lawful, 
and  the  prejudice  to  another  is  not  immediate, 
but  consequential,  it  must  be  an  action  on  the 
case."  Blackstone,  J. ,  places  it  on  the  dis- 
tinction between  the  injury  being  immediate 
or  consequential.  The  jury,  in  this  case,  have 
found  merely  a  negligence,  or  omission  to  do 
some  act ;  not  the  commission  of  an  act  di- 
rectly injurious.  Admitting  that  the  plaintiff 
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might  elude  the  belligerent  right  of  search  ; 
yet  if,  by  his  efforts  for  that  purpose,  he  pro- 
longed the  chase  until  dark,  the  consequence 
rests  with  him,  not  with  the  defendant.  In 
Day  v.  Edicards,  5  T.  R.,  648,  Lord  Kenyon 
said  the  distinction  between  the  actions  of  tres- 
pass and  trespass  on  the  case,  was  perfectly 
clear.  "That  if  the  *injury  be  com-  [*262 
milled  by  Hie  immediate  act  complained  of, 
the  action  must  be  trespass  ;  if  the  injury  be 
merely  consequential  upon  the  act,  that  action 
upon  the  case  is  the  proper  remedy."  In  that 
case,  the  defendant  furiously  drove  his  cart 
against  the  plaintiff's  carriage.  In  Samgnac 
v.  Roome,  6  T.  R.,  125,  the  declaration  was 
thai  the  defendant's  servant  willfully  drove 
against  the  plaintiff's  carriage  ;  the  injury  was 
immediate,  and  trespass  was  held  to  be  the 
proper  action.  In  M'Manus  v.  Cricket,  1  East, 
106,  Lord  Kenyon  held  thai  for  Ihe  willful  act 
of  a  servant,  without  the  command  of  his 
master,  trespass  would  not  lie  against  the  mas- 
ter, and  so  far  the  case  of  Savignac  v.  Roome 
was  overruled.  (Morely  v.  Gai*ford,Z  H,  Bl., 
442.)  In  the  case  of  Ogle  v.  Barnes,  8  T.  R., 
188,  the  action  was  for  carelessly  and  negli- 
gently steering  Ihe  vessel  of  the  defendant,  so 
that  it  run  foul  of  the  plaintiff's  vessel,  wilh 
great  force  ;  and  it  was  objected  that  trespass 
should  have  been  brought,  but  the  court  held 
that  an  action  on  the  case  was  the  proper  rem- 
edy. That  case  is  precisely  like  this,  for  the 
jury  have  found  thai  the  injury  was  caused 
by  the  negligence  of  the  defendant.  (Tripe  v. 
Potter,  cited  by  Grose,  J.)  In  Leame  v.  Bray, 
3  East,  593,  Ihe  defendant  himself  drove  Ihe 
carriage,  and  on  the  wrong  side  of  the  road, 
and  if  he  had  driven  on  the  right  side,  the  ac- 
cident would  not  have  happened ;  he  was 
doing  an  unlawful  acl,  and  Irespass  was  held 
lo  lie.  In  the  present  case,  the  defendant  was 
not  at  the  helm,  and  was  in  the  exercise  of  his 
lawful  right.  The  case  of  Leame  v.  Bray  has 
been  much  doubted  (Rogers  v.  Imbleton,  Hugget 
v.  Montgomery,  5  Bos.  &  P.,  117,  446) ;  but  in 
Lotan  v.  Cross,  2  Campb.,  464,  Lord  Ellenbor- 
ough  recognizes  the  case  of  Leame  v.  Bray. 
In  Ooeell  v.  Laming,  1  Campb.,  495,  the  de- 
fendant was  himself  at  the  helm.  The  case 
of  Nicholson  v.  Mounsey,  15  East,  384,  was 
an  action  on  the  case,  and  the  captain  of 
the  sloop  of  war  was  held  not  to  be  answer- 
able for  running  down  the  plaintiff's  vessel, 
nol  being  on  deck,  and  the  vessel  being,  at  the 
time,  under  Ihe  immediate  direction  of  his 
lieutenant. 

*If  the  criterion  between  trespass  [*263 
and  case  be,  as  some  of  the  English  judges 
have  supposed,  whether  the  act  was  lawful  or 
unlawful,  this  action  should  be  case,  for  the 
defendant,  at  the  time,  was  in  the  exercise  of 
a  lawful  right.  If  the  criterion  be,  whether 
the  act  was  willful  or  not,  the  action  ought  to 
have  been  case,  for  the  jury  have  negatived 
that  the  act  was  willful.  If  the  criterion  be, 
the  injury  proceeding  directly  and  immedi- 
ately from  the  act  of  the  defendant,  then  the 
action  should  have  been  case,  and  not  trespass; 
for  there  was  no  act  done  by  the  defendant ; 
and  if,  from  the  evidence,  it  appears  that  pul- 
ling Ihe  helm  one  way  or  Ihe  other,  was  the 
cause  of  .the  injury,  the  defendant  was  not  at 
the  helm ;  as  regards  him,  therefore,  the  in- 
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jury  was  not  direct.  The  defendant  gave  an 
order  to  the  helmsman  to  put  .the  helm  a  port ; 
but  as  that  was  not  done,  the  vessels  did  not 
come  in  contact  in  consequence  of  that  order. 
The  injury,  therefore,  was  not  from  the  order 
of  the  defendant,  and  he  cannot  be  liable  in 
trespass  vi  et  armis  ;  he  could  only  be  so,  if  he 
had  ordered  the  helm  a  port,  with  intent  to 
run  down  the  plaintiff's  vessel,  and  that  order 
had  been  obeyed  ;  but  the  jury  have  negatived 
any  such  intention.  We  are  aware  that  it.  has 
been  decided  that  if  the  injury  arise  from  the 
negligence  of  the  defendant,  though  it  be  im- 
mediate, the  party  injured  has  his  election  to 
treat  the  negligence  of  the  defendant  as  the 
cause  of  action,  and  bring  case,  or  to  consider 
the  act  itself  as  the  injury,  and  bring  trespass. 
(Blin  v.  Campbell,  14  Johns.,  432  ;  1  Chit.  PI., 
127.)  This  doctrine,  that  both  actions  will  lie, 
where  there  is  an  immediate,  and  also  a  conse- 
quential injury,  is  stated  by  Wedderburne, 
arguendo,  in  the  case  of  Harker  v.  Birkbeck,  3 
Burr.,  1561,  and  that  appears  to  be  the  origin 
of  it.  as  laid  down  in  Blinn  v.  Campbell,  which 
was  an  action  for  negligently  firing  a  pistol, 
and  wounding  the  plaintiff  in  the  leg.  No 
doubt  that  where  a  trespass  has  been  commit- 
ted, a  party  may,  in  many  cases,  waive  the 
trespass  and  bring  an  action  on  the  case  ;  but 
he  can  have  no  right  of  election  where  no 
trespass  is  committed.  It  is  the  act  done  which 
must  control  and  give  form  to  the  action,  and 
not  the  action  to  the  act.  No  form  of  action 
can  make  that  a  trespass  which  was  not  so 
264*]  before  ;  *and  we  contend  that  the  de- 
fendant did  not  commit  a  trespass. 

2.  Improper  evidence  was  admitted.    Under 
the  general  interrogatory,  the  witness  cannot 
answer  as  to  any  new   matter   not  inquired 
about  in  the  particular  interrogatories.  If  such 
a  practice  were  allowed,  it  would  destroy  the 
use  of  interrogatories  altogether,  and  be  a  sur- 
prise on  the  other  party.     But.  if  admissible, 
the  evidence  was  too  loose  and  vague  to  be  al- 
lowed to  go  to  a  jury. 

•Again  ;  the  testimony  of  Howard,  the  mate, 
was  inadmissible.  He  had  not  received  his 
wages,  and  if  the  plaintiff  should  recover  the 
value  of  the  cargo,  the  witness  would  be  en- 
titled to  wages. 

3.  The  evidence  on  the  part  of  the  defend- 
ant was   admissible  under   the  plea  of    not 
guilty.     (Le  Caux  v.  Eden,  Doug.,  594.) 

4.  The  verdict  was  against  evidence.  It  was 
founded  on  negligence  only  ;  and  if,  from  the 
evidence,  it  should  appear  that  no  negligence 
was  attributable  to  the  defendant,  the  verdict 
ought  to  be  set  aside.     A  judgment  must  be 
formed  from  facts  which  took  place  on  board 
of  The  Atalanta,  not  from  what  appeared  on 
board  of  The  Mary.     For  it  is  only  on  board 
of  the  former  vessel,  that  the  witnesses  could 
know  any  facts  as  to  the  negligence  of  the  de- 
fendant.    In  this  view,  the  whole  evidence  of 
the  mate  of  The  Mary  ought  to  be  rejected. 
[Here  the  counsel  examined  and  discussed  the 
evidence  in  the  case.] 

5.  This  court  has  no  jurisdiction  of  the 
cause.    It  belongs  to  the  Admiralty  Court.     It 
is  an  action  against  a  belligerent  cruiser,  for 
improper  conduct,  in  the  exercise  of  his  right 
to  capture  enemy's  property,  or  to  make  search 
on  board  of  a  neutral  vessel,  for  enemy's  prop- 
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erty,  under  the  law  of  nations.  The  right  of 
search  goes  entirely  out  of  the  law  of  nations. 
This  court  cannot  decide  on  the  rights  of  war. 
It  is  not  competent  to  apply  the  law  of  nations 
to  the  case.  A  belligerent  has  a  right  to  search, 
and  if  the  neutral  resists,  he  may  be  captured 
and  condemned  as  prize  of  war.  How  can  this 
court  say  that  the  attempt  of  the  plaintiff  to 
elude  the  right  .of  search,  and  his  conduct 
during  the  chase,  did  not  render  him  liable  to 
capture  and  condemnation  as  prize  ?  It  ap- 
pears from  the  case,  that  the  plaintiff  himself 
considered  *that  his  case  was  cogniz-  [*2(>o 
able  only  in  the  Admiralty.  He  went  to  Eng- 
land for  the  purpose  of  prosecuting  the  de- 
fendant, and  commenced  a  suit  against  him  in 
the  High  Court  of  Admiralty,  and  the  mate 
says  that  he  was  examined  in  that  court  as  a 
witness  in  the  cause.  Surely,  the  plaintiff 
would  not,  as  matter  of  choice,  have  applied 
to  that  court ;  he  must  have  been  advised  that 
a  court  of  ^common  law  had  no  jurisdiction 
of  his  case.  There  are  many  cases  of  marine 
trespass  to  be  met  with  in  the  books  ;  but  'not 
a  case  can  be  found  of  an  action  at  common 
law,  against  the  commander  of  a  belligerent 
vessel,  for  a  trespass,  in  exercising  the  right  of 
search.  (Le  Caux  v.  Eden,  per  Buller,  J., 
Doug.,  601.)  Courts  of  Admiralty  have  juris- 
diction of  marine  trespasses,  and  of  all  ques- 
tions incident  to  prize.  If  a  belligerent  boards 
a  vessel  on  the  high  seas,  and  finding  she  is  a 
neutral,  proceeds  to  plunder  her,  it  is  a  case  of 
Admiralty  jurisdiction.  (The  Amiable  Nancy, 
3  Wh.,  548.)  In  Notion  v.  Halleit,  16  Johns., 
327,  in  error,  Chancellor  Kent  lays  it  down  as 
an  established  principle  that  a  Court  of  Ad- 
miralty has  exclusive  jurisdiction,  not  only  of 
all  matters  of  prize,  but  of  all  incidental  ques- 
tions growing  out  of  the  question  of  prize. 
Are  not  the  transactions  which  take  place  in 
attempting  to  make  prize,  as  much  incidental 
to  the  question  of  prize  or  no  prize,  as  those 
which  take  place  after  a  capture?  Must  not 
the  conduct  of  the  belligerent  commander,  in 
the  one  case  as  Well  as  in  the  other,  be  judged 
of  by  the  law  of  nations  ?  Suppose,  that  in 
bringing  a  neutral  to,  for  the  purpose  of 
search,  the  belligerent  cruiser  fires  a  gun  into 
her,  which  does  an  injury,  is  that  not  a  case 
of  Admiralty  jurisdiction  ?  In  the  case  of 
Faith  v.  Pearson,  6  Taunt.,  439,  a  British 
cruiser  boarded  an  English  vessel,  supposing 
her  to  be  an  American,  and  after  detaining  her 
until  he  was  satisfied  that  she  was  not  an 
American,  he  dismissed  her.  In  an  action  of 
trespass  brought  against  the  commander  of 
the  ship  of  war,  Gibbs,  Ch.  J.,  nonsuited  the 
plaintiff,  saying,  that  according  to  Le  Caux  v. 
Eden,  no  action  could  be  maintained  for  tak- 
ing a  vessel,  where  the  captors  were  acting 
under  a  belief  that  she  was  a  subject  of  prize  ; 
and  the  Court  of  C.  B.  refused  to  set  aside  the 
nonsuit.  The  true  reason  is  given  by  Ch.  J. 
Lee,  in  Key  *v.  Pearse,  Doug.,  606,  [*2<>6 
that  prizes  are  acquisitions  jure  belli,  and  jus 
belli  is  to  be  determined  by  the  law  of  nations, 
not  by  the  municipal  law  of  a  particular 
country. 

Messr*.  T.  A.  Emmet  and  H.  Sedgwick,  con- 
tra: 

1.  As  to  the  form  of  the  action.     This  ques- 
tion has  been  very  fully  examined  in  the  case 
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of  Scott  v.  Shepherd,  2  W.  Bl.,  392;  3  Wils., 
403.  Gould,  J. ,  said  the  line  was  very  nice 
between  case  arid  trespass ;  and  he  thought 
there  were  many  cases  where  both  or  either 
would  lie.  In' Starr  v.  Jackson,  11  Mass.,  521, 
Ch.  J.  Parker  observed  that  "  originally  it 
would  certainly  have  been  immaterial  whether 
the  damages  should  be  settled  by  an  action  of 
trespass  or  an  action  on  the  case ;  the  wrong 
being  direct  and  immediate  to  the  property 
damnified,  both  actions  being  founded  in  tort, 
and  the  plea  to  each  being  the  same,  as  is  also 
the  principle  on  which  the  damages  would  be 
ascertained."  In  Slater  v.  Baker,  2  Wils.,  362, 
the  court  said:  "that  the  plaintiff  ought  to 
receive  satisfaction,  for  the  injury  was  ad- 
mitted ;  and  the  court  would  not  look  with 
eagles'  eyes  to  see  whether  the  evidence  ap- 
plied exactly  or  not  to  the  case ;  when  they 
saw  that  the  plaintiff  had  obtained  a  verdict 
for  such  damages  as  he  deserved,  they  would 
establish  such  verdict,  if  possible."  In  Ledine 
v.  Bray,  3  East,  593,  Lawrence,  J.,  said  that 
"it  was  more  convenient  that  the  action 
should  be  trespass  than  case  ;  because  if  it  be 
laid  in  trespass,  no  nice  points  can  arise  upon 
the  evidence,  by  which  the  plaintiff  may  be 
turned  round  upon  the  form  of  action,  as 
there  may,  in  many  cases,  if  case  be  brought; 
for  there,  if  any  of  the  witnesses  should  say 
that  in  his  belief  the  defendant  did  the  injury 
willfully,  the  plaintiff  will  run  the  risk  of 
being  nonsuited."  In  an  action  of  trespass  vi 
et  armis,  which  is  what  is  called  a  formed 
action,  and  the  writ  for  which  is  found  in  the 
Register,  the  declaration  would  be  good,  with- 
out alleging  that  the  act  was  done  willfully  or 
negligently ;  and  the  precedent  for  the  decla- 
ration in  this  case  was  found  in  Thompson's 
Entries,  p.  251.  If,  then,  the  facts  averred 
in  the  declaration  are  sufficient  to  maintain  an 
action,  and  if  all  those  facts  are  proved,  at  the 
trial,  surely  the  action  cannot  be  defeated  by 
267*]  the  proof  of  other  things  *done  by  the 
defendant,  which  do  not  amount  to  a  perfect 
justification,  so  as  to  take  away  all  right  of 
action.  If  the  plaintiff  proves  all  the  facts 
alleged  in  his  declaration,  how  can  he  be  non- 
suited ?  How  can  the  defendant  say  that  he 
was  not  guilty  of  those  acts,  because  he  can 
prove  a  negligence,  perfectly  consistent  with 
1  hem,  and  in  itself  injurious. and  unlawful? 
If  willfulness  entitles  the  plaintiff  to  bring 
trespass,  and  negligence  compels  him  to  bring 
case,  then  willfulness  and  negligence  are  the 
gist  of  the  respective  actions :  and  every  action 
of  trespass  vi  el  armis,  which  does  not  aver 
that  the  act  was  willfully  done,  would  be  bad 
on  general  demurrer,  which  is  contrary  to 
every  day's  experience.  Besides,  if  willful- 
ness is  the  gist  of  the  one  action,  and  negli- 
gence of  the  other,  what  becomes  of  all  those 
immediate  and  forcible  injuries  which  are  not 
intentional,  but  accidental  ?  What  becomes 
of  the  consequential  injuries,  which  are  will- 
ful ?  If  willfulness  does  not  enter  into  the 
gist  of  the  action  of  trespass  vi  et  armis,  and  it 
consists  in  the  force  and  directness  of  the 
injury,  the  proof  or  no  proof  of  willfulness 
can  only  affect  the  quantum,  of  damages. 
Chitty  (1  Chit.  PI.,  122)  lays  down  the  rule 
that  "  if  the  injury  be  forcible,  and  occasioned 
immediately.by  the  act  of  the  defendant,  tres- 
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!  pass  m  et  armis  is  the  proper  remedy ;  but  if 
|  the  injury  be  not,  in  legal  contemplation,  for- 
cible, or  not  direct  and  immediate  on  the  act 
done,  but  only  consequential,  then  the  remedy 
is  by  an  action  on  the  case."  Here,  then,  is 
a  broad  and  clear  line  of  distinction,  for  the 
guide  of  the  party  and  the  pleader.  It  makes 
no  difference  that  the  injury  was  unintention- 
al and  the  act  lawful.  (1  Chit.  PI.,  128,  129; 
27  Hen.  VII.,  28  a;  Hob.,  134;  1  Str.,  593, 
634;  3  East,  593,  600;  1  Esp.  N.  P.,  55;  2 
Hen.  &  Mun.,  423  ;  14  Johns., -432.)  It  being, 
then,  the  undoubted  and  settled  rule,  from  the 
Year  Books  down  to  the  present  time,  that 
where  the  injury  is  immediate  and  forcible, 
trespass  is  the  proper  action,  whether  that 
injury  be  accidental,  negligent  or  willful,  it  is 
surprising  that  any  diversity  of  opinion  should 
exist  on  the  subject,  or  that  any  difficulties 
should  have  arisen  from  the  circumstance  of 
a  ship  or  carnage  being  in'motion  at  the  time 
of  the  injury.  In  Leame  v.  Bray,  3  East,  593, 
601,  Le*Blanc,  J.,  says  that  "in  ac-  [*268 
tions  for  running  down  ships  at  sea,  difficul- 
ties may  occur ;  because  the  force  which  occa- 
sions the  injury  is  not  immediate  from  the  act 
of  the  person  steering.  The  immediate  agents 
of  the  force  are  the  wind  and  waves,  and  the 
personal  act  of  the  party  rather  consists  in 
putting  the  vessel  in  the  way  to.  be  acted 
upon."  From  this  it  would  seem  that  willful- 
ness was  evidence  that  the  injury  was  the 
immediate  act  of  the  party,  and  that  negli- 
gence might  be  evidence  that  it  did  not  arise 
from  his  immediate  act.  but  from  some  opera- 
tion of  the  wind  and  waves,  in  which  he  did 
not  participate.  Such  appears  to  have  been 
the  case  of  Ogle  v.  Barnes,  8  T.  R.,  188.  Lord 
Elle'nborough,  in  Leame  v.  Bray,  speaking  of 
that  case,  says  "  that  it  did  not  appear  that  it 
was  the  personal  act  of  the  defendants,  or  that 
they  were  on  board  of  the  ship  at  the  time." 
But  though  negligence  may.  sometimes,  con- 
cur to  show  that  the  injury  did  not  result  from 
the  immiediate  act  of  the  defendant,  yet 
neither  in  fact  or  law  will  it  always  do  so,  nor 
is  it  a  safe  criterion  on  this  point.  It  is  ad- 
mitted that  if  the  running  foul  be  willful, 
trespass  is  the  only  action.  Why  ?  Because 
the  motion  the  defendant  intended  to  give  to 
the  ship,  whether  given  by  his  act  or  orders, 
shall  be  considered  as  given  by  him,  through 
the  instrumentality  of  the  wind  and  waves, 
which  science  has  enabled  him  to  use  as  pro- 
pelling powers.  Suppose,  then,  the  motion  so 
designedly  impressed  on  the  ship,  by  the  act 
or  orders  of  the  defendant,  to  be  continued, 
and  that  his  negligence  consisted  in  not  taking 
due  precaution  to  prevent  the  plaintiff's  ves- 
sel from  sustaining  injury  by  the  motion  or 
force  impressed  on  the  ship,  would  not  the 
injury  sustained  be  as  directly  and  immedi- 
j  ately  the  result  of  the  force  and  motion  im- 
pressed on  the  ship  as  in  the  case  of  design  ? 
Indeed,  if  the  injury  could  not  be  considered 
as  the  immediate  act  of  the  defendant,  because 
"  the  immediate  agents  are  the  wind  and 
waves,1'  it  would  be  very  difficult  to  support 
an  action  for  a  forcible  personal  injury,  not 
inflicted  by  the  personal  strength  of  the  de- 
fendant ;  as  when  a  person  fires  a  gun  or  pis- 
tol, and  the  gunpowder  and  spark  are  the 
immediate  agents.  The  law  would,  also,  be 
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different  as  to  vessels  propelled  by  steam,  or 
by  wind  and  waves.  The  maxim  is,  qui  facit 
2GO*]  *per  alium,  facit  per  se — "He  who 
orders  an  act  from  which  a  forcible  injury 
directly  follows  is  a  trespasser."  (1  Ld. 
Raym.,  39;  Salk.,  613;  3  Wils.,  403.)  In  Cole 
v.  Pixher,  11  Mass.,  137,  the  defendant,  by 
discharging  a  gun,  frightened  the  plaintiff's 
horse,  who  ran  away  and  broke  the  carriage 
of  the  plaintiff,  and"  trespass  was  held  to  be 
the  proper  remedy..  In  Corell  v.  Learning,  1 
Campb.,  497,  Lord  Ellenborough  said  that  he 
could  never  understand  the  grounds  of  the 
difficulties  which  had  .been  raised  on  the  sub- 
ject. That  his  opinion  was  always  uniform 
that  the  only  just  and  intelligible  criterion 
was  whether  the  injury  complained  of  arose 
directly,  or  followed  consequentially,  from 
the  act  of  the  defendant.  "  If,  in  the  dark," 
he  observes,  "I  ignorantly  ride  against  an- 
other man  on  horseback,  this  is  undoubtedly 
a  trespass,  although  I  was  not  aware  of  his 
presence  until  we  came  in  contact.  It  makes 
no  difference  that  here  were  parties  sailing  on 
ship  board.  The  defendant  was  at  the  helm, 
and  guided  the  motions  of  his  vessel.  The 
winds  and  the  waves  were  only  instrumental 
in  carrying  her  along  in  the  direction  which 
he  communicated.  The  force,  therefore,  pro- 
ceeded from  him,  and  the  injury  of  which  the 
plaintiff  complained  was  the  immediate  effect 
of  that  force."  The  law  must  be  the  same  for 
ships  and  carriages.  In  the  case  of  Leame  v. 
Bray,  where  the  accident  arose  from  the  dark- 
ness of  the  night,  the  defendant  was  no  other- 
wise blamable  than  for  driving  on  the  wrong 
side  of  the  road.  If  he  had  been  on  the  right 
side  of  the  road,  and  had  driven  his  carriage 
against  that  of  the  plaintiff  at  rest,  would  not 
the  action  have  been  trespass?  (Day  v.  Ed- 
wards, 5  T.  R.,  618;  Savignac  v.  Roome,  6  T. 
R.,  125;  M'Manus  v.  Cricket,  1  East,  106.) 
The  whole  doctrine  was  fully  discussed  in 
Leame  v.  Bray,  which  has  never  been  over- 
ruled, though  Sir  James  Mansfield,  in  Rogers 
v.  Imbleton,  5  Bos.  &  P.,  117,  intimated  some 
doubt  as  to  it.  (5  Bos.  &  P.,  446.)  The  most 
that  can  be  made  of  the  decision  of  the  C.  P. 
is  that  an  action  on  the  case  will  lie ;  and 
Chitty  cites  it  in  support  of  the  position  that 
where  the  injury  is  attributable  to  negligence 
merely,  the  party  has  his  election  to  bring  case 
or  trespass.  Lord  Ellenborough,  in  the  case 
27O*J  which  *has  been  cited,  alludes  to  the 
difference  of  opinion,  and  expresses  his  own 
opinion  in  strong  terms,  and  it  has  been  ac- 
quiesced in.  (Lotan  v.  Cross,  2  Campb.,  464; 
11  Mass.,  59  ;  2  Ld.  Raym.,  1032  ;  2  Maule  & 
8.,  77;  1  Johns.,  511 ;  3  Johns.,  466.) 

2.  As  to  the  objection  to  the  answers  of 
Parker  and  Dodd  ;  they  were  examined  as  to 
the  value  of  the  vessel  and  cargo,  on  the  tenth 
interrogatory,  and  they  were  asked,  under  the 
thirteenth  interrogatory,  as  to  "what  cargo 
was  on  board."  There  could  be  no  surprise 
on  the  adverse  party.  The  interrogatories  were 
sufficient  to  apprise  them  of  the  nature  and 
object  of  the  evidence  sought ;  but  this  objec- 
tion comes  too  late,  and  ought  not  to  be  favored, 
especially  as  the  defendant  has  not  shown  that 
he  has,  m  fact,  been  surprised,  or  that  there 
has  been  any  mistake  in  the  evidence. 

As  to  the  mate's  evidence ;  he  was  not  inter- 
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ested.  By  the  loss  of  the  freight,  his  wages  were 
lost ;  though  the  plaintiff  should  recover  dam- 
ages for  the  loss  of  his  property,  it  would^ive 
the  seamen  no  right  to  an  action  for  their 
wages. 

3.  Under  the  plea  of  hot  guilty,  the  defend- 
ant   cannot  give  in  evidence  any  matter  of 
justification.     That  must  be  specially  pleaded 
and  put  upon  the  record.     (Milman  v.  Dolwell, 
Knappv.  Stiltbury,  2  Campb..  378,  500.) 

4.  It  is  objected,  that  the  verdict  is  dgainsL 
evidence.     There  was'evidence  on  both  sides 
and    the    court  will  not  send   the    cause   to- 
another  jury,  unless  in  a  very  strong  and  pal- 
pable case.     The  belligerent  is  bound  to  exer- 
cise his  right  of  search,  in  such  a  manner,  as 
not  to  injure  the  neutral.    (2  Azuni  Mar.  L. , 
202.)     [Here  the  counsel  entered  into  an  exam- 
ination of  the  evidence  detailed  in  the  case.] 

5.  As  to  the  jurisdiction  of  the  court ;  a  con- 
fusion  is  created    by    using    the    expression 
"  Court  of  Admiralty,"  in  an  equivocal  sense. 
In  England  the  Court  of  Admiralty  consists 
of  two  courts — the  Instance  Court,  and  the 
Prize  Court.    The  former  is  governed  by  the- 
civil  law,  the  laws  of  Oleron  and  the  customs 
of  the  Admiralty,  modified  by  statute  ;   the 
latter  decides  according  to  the  law  of  nations, 
and  the  course  of  the  Admiralty.     (2  Bro.  Civ. 
&Adm.  L.,29,  34,  43.  124;  Godolph.  Adm. 
Juris.,  40.)    the  Instance  *Court  of  [*271 
England    does  not  decide   according  to  the 
common  law,  or  the  law  of  nations,  but  accord- 
ing to  its  own  peculiar  code.     It  has  cogni- 
zance of  matters  concerning    shipping,    the 
'powers,  rights  and  duties  of  persons  employed 
in  ships,  and  of  the  torts  committed  by  or  upon 
them,  or  damages  done  to  ships.     These  mat- 
ters  are  inquired  into,    and   decided   in   the 
Instance    Court  of    Admiralty,    not   because 
they  have  any   connection  with  the  law  of 
nations,  but  because  they  are  injuries  against 
persons  or  property,  for  which  this  court,  like 
a  court  of  common  law,  has  provided   reme- 
dies.     Neither  the  Instance  Court  of  Admi- 
ralty, nor  a  common  law  court, institute  actions 
founded  on  the  law  of  nations ;  though  both 
of  them  do  not  hesitate  to  discuss  and  decide 
on  that  law,  when  it  incidentally  comes  before 
them,  as  matter  of  defense,  or  as  limiting  the 
rights  and  claims  of  the  plaintiff.     The  cases 
which  have  arisen  on  policies  of  insurance, 
show  that  this  court  will  examine  into  the  law 
of  nations.     (1  Johns.  Cas.,   363;  1  Cai.,  60.) 
So,  in  Tabbsv.  Bendelack,.  3  Bos.  &  P.,  207, 
note,  the  court  decided  an  important  question 
on  the  law  of  nations  ;  that  in  regard  to  neu- 
trality, a  man  is  not  considered  as  belonging 
to  the  country  of  his  birth  or  adoption,  but  to 
the  plilce  of  his  domicil  at  the  time.     By  the 
municipal  law,  a  man  is  a  citizen  or  subject  of 
that  country  only  in  which  he  was  born  or 
is  naturalized.     By  the  law  of  nations,  he  is 
deemed  a  citizen  of  the  country  in   which  he 
resides.     So  when  this  court  decided  the  case 
of  Wheelwright  v.  Depeyster,    1   Johns.,   471, 
they  determined  ah  important  question  of  the 
law  of  nations  ;  and  the  District  Court  of  Soul  h 
Carolina,  and  the  Supreme  Court  of  the  U. 
S.,  when  they  decided  the  same  question  dif- 
ferently in  Rose  v.  Ilimley,  4  Cr. ,    241,  were 
acting  not  as  Prize  Courts,   but  as  Instance 
Courts.     So,  in  the  case  of  Oriswold  v.    Wad- 
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dington,  15  Johns.,  57  ;  S.  C.,  16  Johns.,  438), 
this  court  and  the  Court  of  Errors  decided 
according  to  the  law  of  nations,  that  all  con- 
tracts between  enemies  were  void.  Almost  all 
the  authorities  cited  were  taken  from  the 
decisions  of  the  Prize  Courts.  In  Bell  v.  Potts, 
8  T.  R.,  548,  the  Court  of  K.  B.  directed  the 
cause  to  be  argued  by  civilians,  because  it  was 
a  question  of  the  law  of  nations.  When  this 
272*]  *court,  in  Goodrich  v.  Gordon,  decided 
that  a  ransom  bill  was  a.  valid  contract,  their 
decision  was  founded  on  the  law  of  nations. 
So,  in  Saloucciv.  Johnson,  Park  on  Ins.,  498, 
the  Court  of  K.  B.  decided  that  a  neutral,  by 
the  law  of  nations,  was  not  bound  to  submit 
to  the  right  of  search.  Indeed,  the  books  are 
full  of  cases,  in  which  the  courts  of  common 
law  examine  and  decide  on  questions  incident- 
ally arising  on  international  law,  as  well  as  the 
laws  of  foreign  countries,  though  they  will 
not  entertain  an  action  founded  on  those  laws  * 
except  in  the  case  of  a  ransom,  which,  in 
truth,  is  an  anomaly.  It  is  not,  therefore,  cor- 
rect to  say,  that  whenever  the  court  perceives 
that  the  case  must  be  decided  by  the  law  of 
nations,  it  ceases  to  have  jurisdiction. 

It  may  be  supposed,  that  as  the  defendant 
was  an  officer  commanding  a  national  ship, 
acting  under  a  public  commission,  the  matter 
may  partake  of  a  national  concern,  and  the 
suit  ought,  therefore,  to  have  been  brought  in 
a  Court  of  the  U.  S.,  either  of  Admiralty  or 
common  law  jurisdiction  ;  but  if  it  had  been 


excludes  not  the  locality."  To  take  away  the 
jurisdiction  of  the  common  law  court,  it  must 
be  either  a  question  of  prize,  or  such  a  taking 
or  act  as  gives  the  one  party  a  right  to  compel 
the  other  to  treat  it  as  prize.  Whatever  ex- 
cludes the  jurisdiction  of  a  court  of  common 
law,  excludes,  also,  that  of  the  Instance  Court 
of  Admiralty.  This  shows  the  importance  of 
keeping  in  view  the  marked  distinction,  as  to 
jurisdiction,  between  the  Instance  Court  and 
Prize  Court.  Again  ;  if  this  is  a  case  which 
can  be  tried  only  in  a  Prize  Court,  it  can  be 
tried  only  in  the  court  of  the  captor.  Though 
this  doctrine  has  beeji  much  disputed,  it  is 
now  finally  settled  by  the  Supreme  Court  of 
theU.  S.,  in  the  case  of  The  Invincible,  1  Wh., 
233.  Then,  what  is  the  extent  of  the  surren- 
der of  jurisdiction  demanded  of  the  plaintiff  ? 
If  he  cannot  obtain  justice  here,  he  can  look 
for  it  nowhere  but  in  a  British  Prize  Court. 
If  the  sovereign  of  the  captor  has  a  right  to 
consult  his  own  dignity  in  requiring  all  ques- 
tions of  war  to  be  decided  in  his  own  Courts 
of  Admiralty,  the  courts  of  this  country  have 
duties  to  perform,  and  are  bound  to  protect 
their  own  citizens.  Then  what  can  a  British 
Prize  Court  try  ?  It  derives  all  its  authority 
from  its  commission,  by  which  it  is  authorized 
"to  proceed  upon  all,  and  all  manner  of  capt- 
ures, seizures,  prizes  and  reprisals  of  all  ships 
or  goods  that  are,  or  shall  be  taken  ;"  and  the 
monition,  in  settingforth  the  judge's  authority, 
adds  what  may  be  called  his  consequential 


brought  in  such  a  court,  it  would  still  have   jurisdiction  ;  and  also  to  hear  and   determine 


been  tried  by  the  same  law  as  in  this  court. 
But  there  is  nothing  in  the  supposition  that  a 
State  Court  has  not  equal  cognizance  of  the 
case.  It  is  a  personal  tort,  not  a  national  ques- 
tion. It  is  the  defendant  himself  who  must 
answer  for  his  conduct,  not  his  government. 
Vattel  (liv.  2,  ch.  6,  sees.  73,  74)  says  that  such 
acts  of  individuals  are  not  to  be  imputed  to 
the  nation,  unless  it  approves  of  or  ratifies 
them.  If  the  offender  is  within  the  power  of 
the  state  offended,  he  may  be  laid  hold  of  and 
compelled  to  do  justice.  (Id.,  sec.  75.)  If  this 
be  the  doctrine  in  criminal  cases,  a  fortiori,  it 
must  be  so  in  regard  to  civil  injuries. 

Again  ;  this  objection,  as  to  the  jurisdiction 
of  the  court,  comes  too  late.  Independent  of 
the  question  of  prize  or  not,  any  question  aris- 


all  and  all  manner  of  causes  and  complaints, 
as  to  ships  and  goods,  seized  and  taken  as 
prize,  specially  constituted  and  appointed." 
*(Doug.,  614;*  2  Brown's  Civil  and  [*274 
Adm.  L.,  209,  210.)  Whatever  does  not  come 
within  the  words  of  this  commission,  is  not 
cognizable  in  a  Prize  Court*  But,  it  is  said 
this  was  a  capture,  and  that  the  plainiiff 
attempted  to  elude  the  right  of  search.  To 
constitute  a  capture,  there  must  be  a  taking  of 
possession.  The  plaintiff  had  ceased  all  effort 
to  escape  :  his  vessel  was  lying  to,  ready  to 
submit  to  the  search  of  the  defendant.  It  must 
be  the  exercise  of  the  hostile  right  of  capture, 
to  give  jurisdiction  to  a  Prize  Court.  Suppose 
that  no  accident  had  happened,  and  the  de- 
fendant, after  exercising  his  right  of  search, 


ing  which  involves  the  law   of  nations,  and  j  had  dismissed  the  plaintiff's  vessel,  would  this 


which  is  to  be  matter  of  defense,  or  an  excep- 
tion to  the  jurisdiction,  ought  to  be  specially 
pleaded.  It  is  too  late,  after  a  plea  in  bar,  to 
object  to  the  jurisdiction  of  the  court,  (fhmth 
v.  Elder,  3  Johns.,  105;  Cowp.,  72;  Doug., 
611.)  Taking  goods  as  prize,  is,  prima  facie, 
exercising  a  lawful  right.  This  is  not  the  case 
273*J  of  the  lawful  *exercise  of  the  right  of 
search  ;  but  is,  prima  fade,  a  tort,  for  running 
down  the  plaintiff's  vessel  on  the  high  seas, 
and  any  matter  of  justification  should  be 
specially  pleaded.  It  will  not  be  denied  that 
this  court  has  jurisdiction  of  a  marine  trespass. 
(Hallettv.  Notion,  14  Johns.,  273.)  In  Le  Caux 
v.  Eden,  Doug.,  614,  note,  Lord  Mansfield 
says,  "a  thing  being  done  on  the  high  seas 
does  not  exclude  the  jurisdiction  of  the  courts 
of  common  law.  For  seizing,  stopping  or 
taking  a  ship,  upon  the  high  seas,  not  as  prize, 
an  action  will  lie  ;  but  for  taking  as  prize,  no 


be  a  capture,  or  an  acquisition  of  property, 
jure  belli?  Suppose,  that  during  the  search, 
the  defendant  had  struck  the  plaintiff,  must  the 
plaintiff  have  sought  his  remedy  for  this  person- 
al injury  in  a  Prize  Court  ?  True,  if  the  plaint- 
iff's vessel  had  been  carried  in  as  prize,  or  for 
adjudication,  perhaps,  in  that  case,  the  per- 
sonal tort,  as  incident  to  the  capture,  migkt  be 
tried  in  that  court.  Prize  or  no  prize,  says 
Lord  Mansfield,  is  the  boundary  line.  (Doug., 
615.)  For  prizes  are  acquisitions  jure  belli. 
The  right  of  search  is  not  a  jus  belli.  Grotius 
nowhere  treats  of  the  right  of  search  as  among 
the  jura  belli.  The  jura  belli  are  laws  regu- 
lating, controlling  and  systematizing  the  car- 
rying on  of  hostilities  between  enemies.  They 
exist  only  between  parties  at  war  with  each 
other.  The  right  of  search  exists  between  a 
belligerent  and  a  neutral,  or  parties  not  hostile 
to  each  other,  and  is  founded  on  treaties,  on 


action  will  lie.     The  nature  of  the  question    the  customary  and  conventional  law  of  nations, 
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for  the  preservation  of  peace  and  amity.  In 
Le  Caux  v.  Eden,  it  was  doubted  by  respecta- 
ble lawyers,  whether  Courts  of  Admiralty  had 
exclusive  jurisdiction  as  to  questions  incident 
to  a  capture.  Bufc,  now,  that  question  is,  per- 
haps, too  well  settled  to  be  again  controverted. 
It  is  true  that  Prize  Courts  have  given  dam- 
ages, in  certain  cases,  for  personal  torts,  but 
those  were  cases  of  injuries  arising  during  or 
after  the  capture.  And  in  all  cases,  we  believe, 
those  who  have  commissions  give  security  for 
their  good  behavior.  Where  there  is  no  capt- 
ure, the  only  remedy  for  the  injury,  in  an 
Admiralty  Court,  is  in.  the  Instance  Court. 
The  case  of  The  Amiable  Nancy,  3  Wh.,  546, 
275*]  has  been  cited.  That  was  *clearly  a 
case  of  instance  jurisdiction.  In  the  District, 
Courts  of  the  U.  S.,  the  prize  and  instance  ju- 
risdiction are  blended  together.  There  is  no 
form  by  which  to  distinguish  them.  They  are 
only  known  by  the  subject  matter.  The  pro- 
ceedings in  the  case  cited,  were  those  of  an 
Instance  Court.  There  were  no  examinations 
in  prceparatorio.  Roux  filed  his  libel  as  an 
original  suit,  and  brought  in  his  adversaries  to 
answer. 

Again ;  it  is  argued  that  the  plaintiff  sued 
for  redress  in  the  British  Court  of  Admiralty  ; 
but  it  was  jn  the  Instance  Court,  and  that 
court  entertaining  the  suit,  shows  that  it  was. 
not  a  prize  question.  If  he  had  gone  to  the 
Prize  Court,  he  would  have  been  told,  (<we 
have  no  jurisdiction  ;  for  here  is  no  capture, 
seizure  or  prize.  So  far  from  being  the  only 
court  that  can  afford  you  redress,  it  is,  per- 
haps, the  only  court  in  the  world  that  cannot 
take  cognizance  of  your  case.  Foreign  Courts 
of  Admiralty  have  their  Prize  and  Instance 
Courts  blended  together,  as  in  your  own 
country.  Here  the  jurisdiction  of  the- Prize 
Court  is  special  and  distinct."  (See  Mostyn  v. 
Fiibriga*,  Cowp.,  161  ;  Greemcood  v.  Curtis,  6 
Mass.,  358;  2  Wh.,  Appendix,  No.  1  ;  1 
Madd.,  15;  1  Rob.,  287;  4  Rob.,  408;  3  Ball., 
6,  159  ;  2  Cr.,  170.) 

Mr.  Wells,  in  reply.  Originally,  actions  of 
trespass  were  laid  m  et  armis  et  contra  pacem, 
for  an  individual  wrong,  involving  not  only 
the  private  injury,  but  the  public  peace ;  and 
besides  the  damages,  a  fine  to  the  King  was 
imposed,  and  the  defendant  was  imprisoned 
until  both  were  paid.  These  actions  were 
among-the  brevia  formata  found  in  the  Regis- 
ter. Afterwards,  under  the  authority  of  the 
Stat.  of  West.,  2,  actions  of  trespass  on  the 
case  were  introduced.  These  new  writs  in  case 
were  laid  m  et  armis  et  contra  pacem.  or  not, 
according  to  the  circumstances  of  the  particu- 
lar case.  The  true  criterion  was,  whether  there 
was»a  breach  of  the  peace,  or  not ;  and  not 
whether  the  injury  was  direct  or  consequen- 
tial. This  distinction  is  of  later  date,  and  is 
first  mentioned  in  Fitzh.  Nat.  Brev.  So  that, 
according  to  the  old  rule,  neither  trespass,  nor 
trespass  on  the  case,  m  et  armis  et  contra  pacem, 
could  be  brought  on  a  case,  like  the  present, 
276*]  for  *ah  injury  committed  on  the  high 
seas,  because  it  could  not  involve  a  breach  of 
the  peace  of  the  realm.  This,  of  itself,  shows 
that  the  common  law  courts  could  not,  origi- 
nally, have  jurisdiction  of  marine  trespasses. 
They  belonged  exclusively  to  the  Admiralty, 
whose  jurisdiction  has  since  been  usurped.  It 


is  "difficult  to  sustain  upon  principle,  although 
not  upon  authority,"  says  Judge  Story,  "that 
trespass  will  lie,  at  common  law,  for  a 
marine  tort  on  the  high  seas."  (Maixsonnaire  v. 
Keating,  2  Gall..  342.)  It  is  too  late,  however, 
now  to  draw  this  usurpation  into  question. 
Time  has  sanctioned  it.  But  if  the  act, 
charged  to  be  a  trespass,  is  a  seizure,  or  stop- 
ping as  prize,  the  Admiralty  still  retains  its 
original  exclusive  jurisdiction.  That  this  is 
the  real  character  of  the  alleged  trespass  in 
this  case,  will  hereafter  be  shown  ;  but,  for 
the  present,  supposing  a  cause  of  action  to 
exist  at  common  law,  it  is  contended  that  an 
action  on  the  case,  not  trespass,  would  lie. 

Trespass  cannot  be  maintained,  unless  the 
act  complained  of  was  willful,  or  the  injury 
was  caused  by  direct  force,  produced  by  the 
agency  of  the  party  complained  of.  Now,  on 
neither  principle  can  the  present  suit  be  main- 
tained. It  was  avowedly  brought  on  the 
ground  of  being  a  willful  act,  and  evidence 
was  introduced  on  the  trial  for  the  purpose  of ' 
proving  it  to  be  so;  but  the  jury  have  nega- 
tived its  being  willful,  and  have  ascribed  the 
injury  entirely  to  negligence,  for  which,  case 
is  the  proper  remedy. 

In  Beckworth  v.  Slwredike,  4  Burr. ,  2092,  it 
was  left  to  the  jury  to  say,  whether  the  tres- 
pass was  intentional,  or  only  a  mere  involunta- 
,ry  accident ;  and  the  Court  of  K.  B.  recognized 
the  distinction  between  a  mere  accidental, 
involuntary  trespass,  and  one  willful  or  vol- 
untary ;  and  said  that  the  former  was  not  a 
cause  of  action,  though  Lord  Ellenborough  is 
made  to  say,  in  Leame  v.  Bray,  that  he  did 
not  find  the  distinction  laid  down  in  any  of 
the  cases,  that  in  order  to  maintain  trespass, 
the  act  must  be  willful.  In  Savignac  v.  Rtome, 
6  T.  R.,  128,  the  action  was  case,  for  willfully 
(by  the  defendant's  servant)  driving -against 
the  plaintiff's  carriage,  and  the  judgment  was 
arrested,  because,  the  act  being  willful,  the 
plaintiff  should  have  brought  trespass  m  et 
armis.  SQ,  in-  Tripe  v.  Potter,  *cited  [*277 
in  that  case,  which  was  an  action  on  the  case, 
for  willfully  rowing  a  boat  against  the  plaint- 
iff's, he  was  nonsuited,  for  the  same  reason. 
In  Of/lev.  Barne*,  8  T.  R..  188,  the  action  was 
case,  for  running  foul  of  the  plaintiff's  vessel, 
and  a  motion  in  arrest  was  made,  because,  it 
should  have  been  trespass  ;  but  the  motion  was 
denied,  as  the  charge  was,  that  the  injury  was 
caused  by  the  negligence  of  the  defendant. 
All  the  judges  said  that  if  the  running  foul 
had  been  willful,  trespass  would  be  the  proper 
remedy.  The  case  of  Nicholxon  v.  Mmimey, 
15  East,  384,  was,  in  all  respects,  like  the  pres- 
ent, except  as  to  the  question  of  prize ;  yet 
that  was  an  action  on  the  case.  In  Leame  v. 
Bray,  3  East,  593,  the  principle  that  willful- 
ness was  essential  to  maintain  trespass,  seems 
first  to  have  been  departed  from  ;  for  in  SJiep- 
herd  v.  Scott  the  act  was  unlawful  in  itself, 
and  was,  besides,  in  its  origin,  willful.  In 
Leame  v.  Bray,  too,  both  the  court  and  the 
counsel  distinguish  it  from  the  case  of  a  collis- 
ion of  vessels,  where,  it  seems  to  be  admitted 
the  remedy  should  be  case.  It  is  conceded, 
also,  in  that  case,  that  the  only  instance  to  be 
found  in  the  books,  where  it  was  held  that  an 
action  of  trespass  for  running  down  a  vessel 
would  lie,  was  that  of  Tripe  v.  Potter,  in 
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which  the  act  was  alleged  to  be  willful.  Hug- 
get  v.  Montgomery  was  an  action  of  trespass  m 
et  armis;  and  the  orders  were  given  by  the 
pilot  who  had  charge  of  the  defendant's  ves- 
sel. Rogers  v.  Imbleton  was  an  action  on  the 
case,  and  there  was  a  demurrer,  for  that  it 
should  have  been  a  trespass  ;  but  the  demur- 
rer was  overruled.  In  the'se  two  cases,  the 
court  doubted  the  authority  of  Leaine  v.  Bray. 
In  Webb  v.  Drake,  referred  to  in  15  East,  384, 
and  in  Bowcher  v.  Noidatrom,  1  Taunt.,  568, 
the  action  was  ease,  for  running  foul  of  the 
plaintiff's  vessel  ;  yet  the  injury  was  the  con- 
sequence of  the  order  given  by  the  captain. 
In  the  latter  case,  the  action,  it  is  true,  was 
trespass,  but  the  act  complained  of  was  will- 
ful, in  cutting  away  the  mainsail  of  the  plaint- 
iff's vessel.  Fetteplace  v.  Braddick,  5  Bos  &  P., 
182,  and  Bennett  v.  Morta,  1  Holt's  N.  P.,  359, 
were  actions  on  the  case-,  for  running  foul  of 
the  plaintiff's  vessel.  Thus,  it  appears,  that 
the  intention  or  willfulness  of  the  act  was,  at 
278*]  one  time,  at  least,  the  *criterion  by 
which  to  determine  whether  it  was  trespass  or 
not ;  and  it  is  to  be  regretted  that  it  has  been 
departed  from,  because  it  is  the  most  natural 
and  simple. 

Again  ;  in  order  to  maintain  trespass,  it  is 
necessary,  according  to  the  cases,  in  which 
that  of  Leame  v.  Bray  takes  the  lead,  that  the 
act  of  the  party  complained  of  must  be  with 
force,  and  the  immediate  cause  of  the  injury. 
The  defendant,  however,  in  the  present  case, 
did  no  act  whatever.  He  merely  ordered  the 
helm  a  port,  but  before  the  order  was  execut- 
ed, the  accident  happened  ;  so  that  it  was 'not 
occasioned  by  any  act  or  order  of  the  defend- 
ant. If  the  defendant,  then,  is  to  be  held  lia- 
ble, in  this  form  of  action,  it  is  not  for  any 
act  done  by  him ;  but,  according  to  the  find- 
ing of  the  jury,  for  the  omission  of  duty  on 
the  part  of  his  officers,  or  for  negligence  and 
.want  of  due  care,  which  are  the  very  essence 
of  an  action  on  the  ease. 

2.  It   was,  also,  a  ground  of-  defense,  that 
the  loss  of  The  Mary  was  an  inevitable  acci- 
dent,  and  therefore  trespass  would   not  lie. 
The  evidence  went  to  the  very  charge,  and 
was  admissible  under  the  general  issue.     In 
answer  to  what  is  said  by  Lord  Ellenborough 
in  Govett  v.  Learning,  we  may  appeal  to  the 
opinion   of  Lord   Mansfield,  in    Beckwith  v. 
Sfioredike,  that  an  involuntary  trespass  is  not  a 
cause  of  action,  and  to  the  good  sense  of  the 
rules  of  pleading.  The  evidence,  at  all  events, 
was  admissible  to  show   the  character  of  die 
transaction,  and  that  it  was  a  taking  as  prize ; 
for  trespass,  at  common  law,  will  not  lie  in 
such  a  case.     "Upon  the  general  plea  of  not 
guilty,"  says  Mr.  Justice  Buller;  "no  action 
can  be  maintained  where  the  question  relates 
to  prize."    (Le  Cdttx  v.  Eden,  Doug.,  594,  and 
the  cases  cited  in  the  note,  especially  Living- 
ston v.  M'Kenzie ;  Faith  v.  Pearson,  6  Taunt., 
439.) 

3.  The  verdict  was  against  evidence.     Here 
the    counsel    examined    the    evidence    very 
minutely,  and  urged  that  the  principal  witness 
of  the  plaintiff  was  contradicted  in  some  of  the 
material  parts  of  his  evidence;  but  that  all  the 
witnesses  agreed  that  the  collision  took  place 
soon  after  The  Atalanta  wore.     The  Atalanta, 
standing  on  her  larboard   tack,    passed  The 
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Mary,  who  was  to  windward,  standing  on  the 
same  tack.  Shortly  after,  the  Atalanta  attempt- 
ed to  *tack  in  order  to  fetch  The  Mary,  [*279 
but  being  unable  to  do  so.  she  wore  and  fell  to 
leeward.  Now,  if  The  Mary  had  continued  the 
tack  she  was  on  when  The  Atalanta  passed  her, 
the  accident  could  'not  have  happened.  The 
defendant  did  not  even  know  that  The  Mary 
had  hove-  to,  and  he  must  have  supposed  her, 
when  his  own  ship  wore,  still  standing  on  the 
tack  on  which  she  was  when  he  passed  her. 
The  Mary  saw  The  Atalanta,  and  should  have 
taken  care  to  avoid  her.  The  fault  was  on  her 
side,  for  she  had  the  wind.  If  she  was  lying 
to  when  The  Atlanta  passed  her,  why  did  she 
not  continue  in  the  same  position?  Why  did 
she  change  her  tack,  which  alone  was  the'cause 
of  the  collision?  The  result  of  the  evidence  is, 
that  the  defendant  might  have  hove  to  while 
there  was  daj'light ;  that  both  vessels  wore, 
without  either  knowing  that  the  other  had  done 
so.  •  The  difference  of  position,  which  was  the 
necessary  consequence,  the  darkness  of  the 
night,  and  both  vessels  putting  their  helms  up 
at  the  same  time,  sufficiently  account  for  the 
accident,  without  imputing  any  fault  or  neg- 
ligence to  the  defendant.  It  is  clearly  a  case 
of  accidental  collision,  or  a  casual  misfortune, 
arising  from  mutual  mistake,  which  has  pro- 
duced a  mutual  loss,  for  which  neither  party 
ought  to  be  made  responsible  to  the  other. 

4.  As  to  the  jurisdiction  of  the  court ;  it  is 
not  pretended,  on  the  part  of  the  defendant, 
that  the  Instance  Court  of  Admiralty  had 
cognizance  of  the  case,  and  the  proceedings  by 
the  plaintiff  in  the  Court  of  Admiralty,  which 
were  offered  in  evidence,  and  rejected  by  the 
judge,  show  that  it  was  the  prize,  and  not  the 
instance  side  of  the  court  in  which  they  were 
instituted.  Indeed  the  Prize  Court  only  could 
entertain  the  suit.  (The  George,  3  Rob.,  211.) 
The  learned  counsel,  therefore,  might  have 
spared  the  labor  of  pointing  out  the  distinction 
between  the  two  courts,  of  which  we  were 
perfectly  aware,  as  well  as  of  the  one  which 
could  alone  be  resorted  to  in  a  case  of  this  kind. 
Courts  of  common  law,  no  doubt,  take  notice 
of  the  law  of  nations  on  questions  arising  in- 
cidentally, where  the  cause  of  action  is  of 
municipal  origin  ;  but  it  seems  to  be  admitted 
by  the  plaintiff's  counsel,  that  if  the  cause  of 
a'ction  arises  under  the  law  of  nations,  the  suit 
must  be  in  the  Admiralty  Court.  *This  [*28O 
principle  is  clearly  established  in  Anthon  v. 
Fisher,  Doug.,  648,  note  to  Cornu*.  Blackburn, 
which  was  a  case  on  a  ransom  bill,  and  the 
judgment  of  the  Court  of  K.  B.  was  reversed, 
in  error>  on  the  ground,  that  it  being  an  action 
arising  under  the  law  of  nations,  a  court  of 
common  law  had  no  jurisdiction.  The  same 
principle  is  recognized  in  Mai&tonnaire  v. 
Keating,  2  Gall.,  341,  342.  This  is  not  a  case 
of  a  marine  trespass,  but  a  pursuing,  stopping 
and  detaining,  by  a  belligerent  as  prize.  The 
evidence,  on  both  sides,  agrees  in  showing  that 
the  disaster  in  question  arose  out  of  the  exer- 
cise of  a  belligerent  right.  The  object,  in  the 
first  instance,  was  search,  and  sending  in  for 
j  adjudication,  if  the  search  should  warrant  it. 
In  Lindov.  Rodney,  Doug.,  613,  Lord  Mans- 
field lays  down  the  distinction,  with  his  usual 
clearness.  "For  seizing,  stopping  or  taking  a 
ship  on  the  high  seas,  not  as  prize,  an  action 
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will  lie."  Such  has  been  the  doctrine  of  the 
English  courts  from  Le  (Jaux  v.  Eden  to  Faith 
v.  Pearson.  (4  Campb.,  457;  6  Taunt.,  439.) 
The  cause  of  action,  if  any,  was  pursuing  and 
stopping  The  Mary  for  search,  and  with  a  view 
to  prize,  and  arose  out  of  the  law  of  nations. 
The  belligerent  right  of  search  does  not  belong 
to  Hie  municipal  law.  The  plaintiff's  vessel 
was  chased  as  an  enemy,  or,  at  least,  with  a 
view  to  search  for  enemy's  property.  The 
exercise  of  this  right  of  search  leads  to  the  capt- 
uring of  neutral  vessels,  and  carrying  them  in, 
for  adjudication,  in  the  Prize  Courts  of  the 
belligerent.  (The  Maria,  1  Rob.,  340 ;  The  St. 
Jean  Baptista,  5  Rob.,  33.)  The  defendant, 
independent  of  his  commission,  would  have 
been  a  trespasser,  in  chasing  The  Mary.  He 
had  no  right  to  chase  but  under  the  law  of 
nations.  It  is  true  that  the  belligerent  must 
exercise  his  right  of  search,  according  to  the 
law  of  nations,  otherwise  he  is  responsible  for 
damages.  But  in  what  court  is  the  injured 
party~to  seek  redress?  We  answer,  in  a  court 
of  the  law  of  nations,  because  it  is  that  law 
which  is  violated,  and  the  tribunals  which  are 
erected  under  it  are  alone  competent  to  punish 
the  offender,  and  to  redress  the  injured.  But 
it  has  been  said,  with  a  sneer,  that  if  this  court 
281*]  does  not  take  cognizance  *of  the  case, 
the  plaintiff  must  be  driven  to  seek  justice  in 
a  British  Court  of  Admiralty.  If  this  court  has 
no  jurisdiction,  it  will  leave  the  plaintiff  to 
seek  his  remedy  in  what  other  tribunal  be  may, 
as  was  done  in  the  case  of  Novion  v.  Hallett  in 
the  Court  of  Errors.  (16  Johns.,  323.)  It  is 
the  quo  animo,  with  which  the  plaintiff's  vessel 
was  chased  and  stopped,  that  fixes  the  character 
of  the  transaction,  and  assigns  jurisdiction  to 
the  court  to  which  it  belongs,  to  inquire  into 
the  conduct  of  the  pursuer  and  captor,  and  to 
acquit  or  punish  him,  according  to  the  circum- 
stances of  the  case.  If  the  defendant  has 
violated  any  law,  it  is  the  law  of  nations,  by 
abusing  a  right  given  to  him  by  that  law.  and 
exercisable  only  under  that  law.  It  is.  an  ac- 
knowledged principle,  that  "  if  a  court  has  no 
jurisdiction  of  the  principal  question,  .it  has 
none  of  its  consequences  and  incidents."  (Case 
of  Ferguson,  9  Johns.,  239,  241.)  Now,  what 
was  the  principal  question  in  this  case?  Prize 
or  no  prize?  To  be  determined,  in  the  first 
instance,  by  search.  The  moment  The  Atalanta 
commenced  her  pursuit  of  The  Mary,  she  acted 
under  a  belligerent  right,  for  the  due  exercise 
of  which  the  defendant  was  answerable  only 
in  a  Prize  Court.  The  right  of  chase  is  founded 
'on  a  public  or  private  commission  from  the 
government,  the  validity  of  which  may  be 
drawn  in  question,  and  can  only  be  examined 
in  a  Prize  Court.  It  is  said  that  here  was  no 
taking  as  prize.  But  The  Mary  was  pursued 
for  the  purpose  of  capture  as  prize,  and  was 
brought  to,  as  such;  though,  before  she  could 
be  boarded,  the  accident  happened.  What  led  to 
this  accident?  The  chasing  for  the  purpose  of 
seizure  or  search.  Suppose,  after  being  detained 
and  searched  by  the  defendant,  The  Mary  had 
been  dismissed,  will  it  be  pretended  that  the 
defendant  would  have  been  liable  to  an  action 
of  trespass?  If  there  be  any  irregularity  in 
the  exercise  of  this  right,  must  not  the  court 
which  has  jurisdiction 'of  the  principal  matter, 
have  cognizance,  also,  of  this  as  an  incident? 
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How,  .otherwise,  is  the  line  of  separation  to  be 
drawn  between  the  jurisdiction  of  the  courts 
of  common  law  and  Admiralty?  Suppose,  she 
had  been  taken  possession  of,  and  lost  by  the 
negligence  of  the  captors,  it  will  not  be  pre- 
tended that  trespass  would  lie,  or  that  the 
*Admiralty  would  not  have  jurisdic-  [*282 
tion?  And  suppose  an  irregularity  before 
capture,  is  a  court  of  common  law  to  have 
jurisdiction  of  that,  and  The  Admiralty  Court 
of  the  subsequent  seizure?  If  the  misconduct 
of  the  captor,  after  capture,  cannot  oust  the 
Admiralty  of  its  jurisdiction,  it  is  not  easy  to 
see  how  any  misconduct  connected  with  the 
taking  can  have  that  effect.  If  The  Mary  had 
been  actually  taken  possession  of  as  prize,  then 
it  must  be  conceded  that  no  action  would  Me, 
whatever  might  have  been  the  misconduct  of 
the  defendant ;  but  recourse  must  have  been 
had  to  the  Admiralty  alone.  Yet  it  is  urged, 
on  the  other  side,  that  if  there  be  misconduct 
in  the  act  of  taking,  or  attempting  to  take 
possession  as  prize,  the  aggrieved  party  may 
resort  to  a  common  law  court.  Can  jurisdic- 
tion be  separated  by  such  imaginary  bound- 
aries? The  whole  belongs  to  a  common  law 
court,  or  to  the  Admiralty.  As  the  entire 
proceeding  related  to  a  matter  of  prize,  the 
Court  of  Admiralty  must  embrace  the  whole 
subject.  Again  ;  suppose  The  Mary  had  been 
an  enemy,  or  was  carrying  contraband  of  war, 
she  would  have  been  lawful  prize  of  war,  and 
no  action  could  have  been  maintained  for  tak- 
ing or  sinking  her  voluntarily  ;  consequently, 
no  action  could  lie  for  sinking  her,  through 
negligence.  Thus  the  question  of  prize  or  no 
prize  springs  out  of  the  transaction,  in  what 
ever  light  it  be  viewed.  "If,"  says  Mr.  Justice 
Story,  in  the  case  already  cited,  "a  question 
of  prize  be  necessarily  involved  in  the  founda- 
tion of  an  action,  whether  it  be  a  principle  or 
an  incident,  I  shall  be  glad  to  learn  how  the 
common  law  can  draw  it  ad  aliud  examen  than 
the  prize  jurisdiction."  The  English  cases  on 
this  subject  are  all  collected,  and  the  doctrine 
which  they  contain,  so  fully  and  learnedly 
examined  by  His  Honor,  the  Chancellor,  in  the 
opinion  delivered  by  him  in  the  case  of  Nomon 
v.  Ildllett,  in  the  Court  of  Errors,  that  it  would 
be  useless  to  attempt  to  add  anything  to  the 
weight  and  authority  of  that  opinion. 

The  argument,  thus  far,  has  proceeded  on 
the  ground  that  The  Mary  was  only  pursued 
and  stopped,  but  not  taken.  It  remains  to 
show  that  she  was,  in  effect,  captured.  The 
Mary  had  hove  to,  and  submitted,  as  much 
as  if,  being  an  enemy,  she  had  struck  her 
colors.  She  was  under  the  *control  [*283 
of  the  defendant,  and  it  is  for  an  injury  re- 
ceived while  within  his  power,  that  this  action 
is  brought.  It  was  equivalent  to  an  actual  or 
hostile  capture.  In  the  case  of  The  Rebeckah, 
1  Rob.,  227,  233,  Sir  William  Scott  says,  "the 
first  question  that  will  occur,  applies  to  the 
time  of  the  capture,  whether  that  is  to  be 
dated  from  the  actual  taking  of  possession,  or 
the  previous  striking  of  the  colors;  and  I  think 
that  the  striking  of  the  colors  is  to  be  deemed 
the  real  deditio."  Here,  then,  the  heaving  to 
was  equivalent  to  the  striking  of  colors,  and 
was  such  a  capture  as  gave  jurisdiction  to  the 
Court  of  Admiralty;  and  that  court  has  com- 
petent power  to  afford  full  and  adequate  relief , 
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not  only  in  regard  to  the  property  of  all  per- 
sons on  board,  but  for  any  personal  injuries 
alleged, 

It  only  remains  to  show  that  the  Prize 
Court  of  Admiralty  in  England  does  take 
cognizance  of  cases  of  this  kind,  and  that  it 
is  competent  to  afford  full  and  adequate  relief. 
In  the  language  of  Ch.  J.  Willes,  "if  there  is 
a  remedy  in  the  Admiralty  Court,  that  is  suffi- 
cient." 

Where  property  is  taken  as  prize,  and  not 
libeled,  or  is  libeled  irregularly,  or  is  lost  by 
the  negligence  or  misconduct  of  the  captor, 
proceedings  may  be  instituted  in  the  Admiralty 
to  compel  him  to  proceed  to  adjudication,  and 
in  default  of  which  he  will  be  decreed  to  pay 
the  value  of  the  property,  and  all  damages. 
{The  Betsey,  1  Rob.,  93;  The  Gorier  Maritime, 
1  Rob.,  287;  The  Huldah,  3  Kob.,  335;  The 
Kara/ton,  5  Rob.,  291;  Tlie  William,  6  Rob., 
316;  T/w  Susannah,  6  Rob., 48;  The  Der  Mohr, 
3  Rob.,  129:  4  Rob.,  314;  The  Lucy,  3  Rob., 
208;  The  William,  4  Rob.,  214.)  These  cases 
point  out  the  remedy  that  should  have  been 
pursued,  in  this  case,  by  the  plaintiff,  if  the 
injury  of  which  he  complains  really  existed. 

This  court  cannot  afford  him  relief,  without 
.assuming  a  jurisdiction  that  does  not  belong 
to  it. 

SPENCER,  Ch.  J.  The  verdict  of  the  jury 
was  for  the  plaintiff;  and  agreeably  to  an  inti- 
mation from  the  judge,  that  if  they  found  for 
the  plaintiff,  they  should  state  the  grounds  of 
their  verdict,  they  added  that  the  disaster  was 
the  result  of  gross  negligence  in  the  defend- 
284*]  ant.  -Among  the  *points  taken,  on  the 
motion  for  a  new  trial,  it  has  been  strenuously 
urged  by  the  defendant's  counsel  that  the  ac- 
tion should  have  been  case  and  not  trespass. 
This  point  is  open  to  the  defendant,  because  in 
the  progress  of  the  trial,  a  motion  was  made 
for  a  nonsuit,  after  the  plaintiff  had  gone 
through  with  his  evidence,  on  that  ground. 

We  must  consider,  after  the  finding  of  the 
jury,  that  the  injury  done,  by  running  down 
the  plaintiff's  vessel,  was  not  designed  or  in- 
tentional; but  that  it  proceeded  from  the  de- 
fendant's negligence,  as  captain  and  command- 
ing officer  of  The  Atalanta.  We  are  bound, 
also,  to  consider  the  negligence  as  a  personal 
one,  imputable  to  the  acts  and  omissions  of 
the  defendant;  and  that  these  acts  and  omis- 
sions were  gross  and  palpable. 

That  the  force  by  which  the  plaintiff's  vessel 
was  destroyed  was  the  immediate  cause  of 
her  destruction,  proceeding  from  the  collision, 
cannot  be  doubted;  and  then  the  question 
arises,  whether,  if  such  an  act,  producing  the 
injury  immediately  and  directly,  be  the  result 
of  negligence,  and  not  of  a  willful  intention, 
the  action  ought  to  be  trespass  or  case.  In  the 
case  of  Leame  v.  Bray,  3  East,  593,  all  the 
authorities  and  preceding  cases  bearing  on 
this  question  were  reviewed.  That  was  tres- 
pass, charging  the  defendant  with  having 
drove  and  struck  a  single  horse  chaise  which 
the  defendant  was  driving  along  the  highway, 
with  such  great  force  and  violence  upon  and 
against  the  plaintiff's  curricle,  which  his  serv- 
ant was  driving,  that  by  means  thereof,  the 
servant  was  thrown  out,  and  the  horses  ran 
away  with  the  curricle;  and  the  plaintiff  to 
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preserve  his  life,  jumped  and  fell  from  the 
same,  and  fractured  his  collar  bone.  It  ao- 
peared  in  evidence  that  the  accident  happened 
in  a  dark  night,  owing  to  the  defendant's 
driving  his  carnage  on  the  wrong  side  of  the 
road,  the  parties  not  being  able  to  see  each 
other,  and  that  if  the  defendant  had  kept  the 
right  side  of  the  read,  there  was  ample  room 
for  the  carriages  to  pass  without  injury;  but  it 
did  not  appear  that  blame  was  imputable  to 
the  defendant  in  any  other  respect;  and  on  an 
objection  that  the  injury  happened  from  neg- 
ligence, and  was  not  willful,  and  thnt  the 
proper  action  was  case,  and  not  trespass  m  et 
armis,  *the  plaintiff  was  nonsuited.  [*285 
After  argument,  the  nonsuit  was  set  aside  by 
the  unanimous  opinion  of  the  court.  Lord 
Ellenborough  said,  the  true  criterion  seemed 
to  be,  according  to  what  Lord  Ch.  J.  De  Gray 
said,  in  Scott  v.  Shepard,  3  Wils.,  411;  S.  C., 
2  Bl.,  892,  whether  the  plaintiff  received  an 
injury  by  force  from  the  defendant;  that  if 
the  injurious  act  be  the  immediate  result  of 
the  force  originally  applied  by  the  defendant, 
and  the  plaintiff  be  injured  by  it,  it  is  the  sub- 
ject of  an  action  of  trespass  m  et  armis,  by  all 
the  cases  both  ancient  and  modern:  that  it  was 
immaterial,  whether  the  injury  be  willful  or 
not;  and  speaking  of  the  case  of  Ogle  v.  Burnen, 
8  T.  R.,  128,  he  approved  of  the  decision, 
though  there  were  words  which  implied  force 
by  the  act  of  another;  but  it  did  not  appear 
that  it  must  have  been  the  personal  act  of  the 
defendants,  it  not  being  alleged  that  they  were 
on  board  the  ship  at  the  time;  and  he  observed 
he  was  not  aware  of  any  case  of  that  sort, 
where  the  party  himself  sued,  having  been  on 
board,  this  question  had  been  raised.  Mr. 
Justice  Lawrence,  who  gave  an  opinion  in 
Ogle  v.  Barnes,  observed  that  he  did  not  mean 
to  say  that  the  distinction  turned  on  the  will- 
fulness of  the  act,  and  he  so  understood  Mr. 
Justice  Grose;  that  what  he  principally  relied 
on  there,  was,  that-  it  did  not  appear  that  the 
mischief  happened  from  the  personal  acts  of 
the  defendant.  That  the  defendant  negligently 
did  such  an  act,  might  be  sustained  by  show- 
ing that  it  was  done  by  his  servant  in  his  em- 
ploy, in  the  absence  of  the  master.  Grose,  J., 
expressed  himself  very  decidedly;  he  observed 
that  in  looking  into  all  the  cases  from  the 
Year  Book  in  the  21  Hen.,  VII.,  down  to  the 
latest  decision  on  the  subject,  he  found  the 
principle  to  be,  that  if  the  injury  be  done  by 
the  act  of  the  party  himself  at  the  time,  or  he 
be  the  immediate  cause  of  it,  though  it  happen 
accidentally,  or  by  misfortune,  yet  he  is  an- 
swerable in  trespass.  Le  Blanc,  J.,  is  equally 
explicit.  He  says:  "In  all  the  books,  the  in- 
variable principle  to  be  collected  is,  that 
where  the  injury  is  imuiediatel  on  the  act 
done,  there  trespass  lies;  but  where  it  is  not 
immediate  on  the  act  done,  but  consequential, 
then  the  remedy  is  in  case."  He  illustrates 
the  distinction  by  the  case  of  a  log  thrown  in 
the  *highway.  If,  at  the  time  of  its  [*286 
being  thrown,  it  hit  any  person,  it  is  trespass; 
but  if,  after  it  be  thrown,  any  person  receive 
an  injury  by  falling  over  it,  it  is  ca.«e.  He 
observed  that  it  was  chiefly  in  actions  for  run- 
ning down  vessels  at  sea,  that  difficulties  may 
occur,  because  the  force  which  occasioned  the 
injury  is  not  so  immediate  from  the  act  of  the 
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person  steering.  The  immediate  agents  of  the 
force,  he  said  are  the  winds  and  waves,  and 
the  personal  act  of  the  party  rather  consists  in 
putting  the  vessel  in  the  way  to  be  so  acted 
upon;  and  whether  that  may  make  any  differ- 
ence in  that  case,  he  would  not  then  take 
upon  himself  to  uetermine.  I  do  not  consider 
it  necessary  to  review  the  antecedent  cases. 
They  all  support  the  distinction  taken  by  the 
judges  in  Lea/ne  v.  Bray.'  I  will  merely  refer 
to  some  of  them.  (6  T.  R.,  128;  8  T.  11.,  191; 
Hob.,  134;  .1  Str.,  596;  5  T.  R.,  649;  1  Str., 
636.)  It  was  strongly  insisted  that  Leame  v. 
Bray  was  overruled  by  Nicholson  v.  Mounseyi 
15  East,  383,  but  that  is  a  mistake.  That  was 
'a  case  against  the  captain  and  first  lieutenant 
of  a  sloop  of  war,  for  negligently  conducting 
the  ship,  so  that,  through  mere  negligence, 
bad  management,  and  want  of  care,  she,  with 
great  force,  ran  foul  of  and  struck  the  plaint- 
iff's ship,  by  reason  whereof  it  was  sunk  and 
lost.  The  cause  was  referred,  and  the  arbi- 
trator reported  that  at  the  time  the  mischief 
happened,  Symes,  the  lieutenant,  was  the  com- 
manding officer  of  the  watch,  and  was  upon 
deck  and  directing  the  steering  and  navigating 
the  sloop  of  war;  that  Mouusey  was  not  on 
deck,  nor  was  he  called  upon  by  his  duty  to  be 
so;  that  he  had  not  the  appointment  of  the 
officers;  but  he,  as  well  as  they,  were  appointed 
by  the  Commissioners  of  the  Admiralty.  The 
arbitrator  awarded  for  the  plaintiff  £4.500 
damages  against  both  the  defendants.  The 
case  underwent  a  full  discussion  upon  the 
question,  whether  Mounsey  was  liable  at  all; 
and  the  court  held  him  not  liable,  on  the 
ground  that  be  was  a  servant  of  His  Majesty, 
stationed  on  board  that  ship,  to  do  his  duty 
there,  together  with  others,  appointed  and 
stationed  there  by  the  same  authority,  each 
having  their  several  duties  to  perform,  and 
that  there  was  no  personal  interference  of  the 
captain  with  the  act  of  the  lieutenant,  By 
287*]  *which  the  damage  was  occasioned, 
and  that  he  ought  not  to  be  liable  for  the  act 
of  another,  whom  he  did  not  appoint  or  em- 
ploy; and  the  award  was  set  aside  as  regarded 
Mounsey;  but  judgment  was  given  against  the 
lieutenant.  The  case  does  n'ot  detail  the  evi- 
dence, nor  was  there  a  word  said  about  the 
form  of  the  action;  but  it  does  not  admit  of  a 
doubt  that  had  Mounsey,  the  captain,  been  on 
deck,  in  the  discharge  of  his  duty,  when  the 
accident  happened,  that  he  would  have  been 
made  responsible;  for  Symes  who  was  the 
acting  officer,  and  directed  the  steering  and 
navigating  the  sloop  of  war,  was  held  answer- 
able, without  question  or  doubt.  The  case  of 
Slort  v.  Clements,  Peake's  N.  P.,  107,  was  de- 
cided on  the  same  principle,  as  was  also  the 
case  of  Boucher  v.  Naidstrom,  \  T.  R.,  569. 
The  case  of  Covelv.  Laming,  1  Campb.  ,497, 
which  was  subsequent  to  the  case  of  Leame  v. 
Bray,  was  an  action  'of  trespass  for  running 
the  defendant's  ship  against  the  plaintiff's,  ft 
appeared  that  when  the  accident  happened, 
the  defendant  stood  at  the  helm,  and  that  he 
wished  to  steer  clear  of  the  plaintiff,  and  if  he 
was  to  blame,  it  was  through  ignorance  and 
unskillfulness.  On  the  objection  that  trespass 
would  not  lie,  Lord  Ellenborough  confirmed 
the  doctrine  he  had  delivered  in  Leame  v.  Bray, 
and  said  it  made  no  difference  that  the  parties 
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were  sailing  on  shipboard.  The  defendant 
was  at  the  helm,  and  guided  the  motions  of 
his  vessel.  The  winds  and  the  waves  were 
only  instrumental  in  carrying  her  along  in  the 
direction  which  he  communicated-  the  force, 
therefore,  proceeded  from  him,  and  the  injury 
the  plaintiff  sustained  was  the  immediate 
effect  of  that  force ;  and  the  plaintiff  had  a 
verdict. 

The  Court  of  Common  Pleas  have,  undoubt- 
edly, questioned  the  correctness  of  the  decision 
in  Leame  v.  Bray,  though  they  have  not  over- 
ruled it.  In  Rogers  v.  Imbleton,.5  Bos.  &  P., 
117,  the  declaration  was,  that  the  defendant 
drove  his  cart  against  the  plaintiff's  horse,  with 
force  and  violence,  whereby  he  was  hurt  and 
bruised,  by  and  through  the  mere  negligence, 
inattention  and  want  of  proper  care  of  the 
defendant.  The  declaration  was  demurred  to, 
on  the  ground  that  it  ought  to  have  been  tres- 
pass. The  court  intimated  a  clear  opinion, 
that  as  the  injury  was.  alleged  to  have  arisen 
*fram  mere  negligence,  inattention  [*i288 
and  want  of  care,  the  demurrer  could  not  be 
sustained.  Gh.  J.  Mansfield  said  that  it  was 
not  to  be  considered  that  the  case  of  Leame  v. 
Bray  was  overturned  by  that  decision  ;  but, 
he  said,  it  might,  on  a  proper  case,  be  proper 
that  that  decision  should  be  reconsidered.  In 
Huggettv.  bfontgomery,  5  Bos.  &  P.,  446,  the 
action,  was  trespass  for  driving  a  certain  ship 
or  vessel,  whereof  the  defendant  was  com- 
mander, to  and  upon  and  over  a  certain  boat 
of  the  plaintiffs  and  sinking  her.  It  appeared 
the  defendant  was.  master  and  owner  of  the 
vessel  committing  the  injury!  but  though  on 
board  at  the  time,  did  not  give  the.order  which 
caused  the  accident ;  but  the  pilot  did  The 
jury  were  of  opinion  that  the  accident  arose 
from  negligence,  and  gave  a  verdict  for  the 
plaintiff.  The  court  were  of  opinion  that 
trespass  could  not  be  maintained  against  the 
defendant,  and  said  the  case  differed  from 
Tjeame  v.  Bray,  intimating,  at  the  same  time, 
doubts  as  to  the  authority  of  that  case.  In 
Turner  v.  Hawkins.  1  Bos.  &  P.,  472,  the 
plaintiff  declared  in  case,  for  sinking  his  boat, 
and  alleged  the  injury  to  have  happened  by 
the  defendants  not  slackening  the  rope  or  line 
by  which  his  boat  was  drawn,  and  then  stated 
that  the  plaintiff's  boat  was  driven  and  forced 
across  the  stream,  and  sunk.  There  was  a 
verdict  for  the  plaintiffs ;  and  on  a  writ  of 
error  to  the  Exchequer  Chamber,  the  error 
assigned  w.as,  that  the  act  complained  of  was 
a  trespass  m  el  armis.  Eyre,  C h.  J.,  said  that 
when  the  objection  is  taken  after  verdict,  the 
point  ought  to  be  very  clearly  made  out. 
That  it  was  clear  that  the  cause  of  action  was 
a  nonfeasance,  in  not  slackening  the  rope,  and 
that  it  'was  fair  to  infer,  that  it  was  not  in- 
tended to  charge  the  defendants  with  willfully 
driving  their  boat  against  that  of  the  plaint- 
iffs, and  that  all  the  circumstances  were  refer- 
able to  the  nonfeasance,  which  made  it  a  com- 
plete action  on  the  case,  and  the  judgment 
was  affirmed.  In  Blin  v.  Campbell,  14  Johns., 
432,  the  plaintiff  sued  in  an  action  on  the 
case,  and  it  appeared  that  the  defendant,  be- 
ing a  trooper,  had  wounded  the  plaintiff's  leg, 
by  negligently  firing  a  pistol.  We  held  that 
if  the  injury  is  attributable  to  negligence, 
though  it  were  immediate,  the  party  injured 
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bias  his  election,  either  to  treat  the  negligence 
of  the  defendant  as  the  cause  of  action,  and 
289*]  declare  in  case,  *or  to  consider  the  act 
itself  as  the  injury,  and  to  declare  in  trespass. 
The  rule  is  laid  "down  in  the  same  manner  in 
1  Chit.  PI.,  127,  and  is  warranted  by  the  cases 
he  cites. 

I  am  perfectly  satisfied,  from  a  review  of 
the  cases,  that  if  the  defendant  is  liable  at  all, 
this  action  is  appropriate,  and  that  it  ought  to 
have  been  trespass  rather  that  case,  as  the 
injury  was  immediate,  and  from  gross  negli- 
gence. 

2.  It  has  been  objected  that  the  answers  of 
Parker  and  Dodd  to  .the  thirteenth  interroga- 
tory, ought  not  to  have  been  read  to  the  jury. 
These  answers  relate  to  the  value  of  the  ves- 
sel and  cargo,   and  the    interrogatory  is  the 
general  one.     It  has  been  contended  that  under 
that  interrogatory  nothing  can   be  answered 
but  vyhat  has  been  before  specifically  inquired 
into.     This   has   not   been  shown  to   be  the 
practice  in  courts  proceeding    according  to 
the  civil  law.     I  perceive  no  abuse  likely  to 
follow  from  allowing  the  witnesses  to  state 
every  material  fact  under  that  interrogatory, 
not  before  draw  forth  by  the  special   inter- 
rogatories, and  such,  undoubtedly,  was  the 
object  and  end  of  the  general  interrogatory. 
It  certainly  was  not  intended  to  have  the  wit- 
nesses repeat  what  they  had  before  said  ;  that 
would  be  idle  and  unnecessary.     As  the  facts 
stated  by  the  witnesses  are  pe.rtineut,  I  am  of 
opinion' that  they  were  properly  allowed  to  be 
read  to  the  jury. 

3.  It  has  been  insisted  that  the  verdict  was 
contrary  to  evidence.     This  has  opened  a  wide 
range  of  inquiry,  and  I  have  carefully  and 
attentively  read  and  considered  the  testimony 
stated  in  the  case.     Very  much  depends  on 
the  credibility  of  the  witnesses;  and'  it  be- 
came a  very  important  part  of  the  inquiry, 
whether  the  accident  was  attributable  to  de- 
sign or  negligence  on  the  part  of  the  defend- 
ant, or  whether  it  was  involuntary  and  inevit- 
able.    It  was  distinctly  placed  before  the  jury, 
that  if  it  was  the  result  of  design  or  negli- 
gence, that  then  the  defendant  was  answer- 
able for  the  consequences  ;  but  if  it  was  invol- 
untary and  inevitable,  then  he  was  not  answer- 
able, and  a  verdict  ought  to  be  found  in  his 
favor.     It  was  a  most  material  fact,  in  this 
view  of  the  case,  whether  the  night  was  so 
dark,  that  those  on  board  The  Atalanta,  either 
with  the  naked   eye,  or  with  night  glasses, 
could  see  The  Mary,  or  not,  when  she  was  at  a 
29O*]  considerable  *distance  from  The  Ata- 
lanta.    If  she  could  be  seen  at  a  reasonable 
distance,  say  half,  or  a  quarter  of  a  mile,  then 
the  conclusion  seems  inevitable,  from  all  the 
testimony,  that  the  collision  might  have  been 
avoided.     If  Ephraim  Howard,  the  mate  of 
The  Mary,  is  to  be  believed,  the  night  was  not 
so  dark  but  that  The  Mary  might  have  been 
seen  so  far  distant  as  to  be  avoided  ;  and  it 
appears  from  the  evidence  of  Captain  Pechell, 
that  he  saw  the  operations  of  The  Mary  from 
the  Cleopatra,  at  half  past  9,  and  when  the 
vessel  closed.     This  last  ship  was  at  a  much 
greater  distance  from  The  Mary  than  The  Ata- 
lanta ;  and  it  appears  that  The"  Atalanta  came 
up    with  The  Mary  a  little  after  8  o'clock, 
when  muskets  and  a  carronade  were  fired  at 
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The  Mary.  Captains  Coffin  and  Collins,  after 
being  informed  of  the  maneuvers  of  the  ves- 
sels, agree  in  saying  that  if  The  Atalanta  had 
starboarded  her  helm,  she  would,  in  a  length 
and  a  half,  have  cleared  The  Mary,  if  the  latter 
was  right  ahead;  and  they  concur  in  the 
opinion  that  The  Atalanta  must  have  seen  The 
Mary,  from  the  course  she  steered.  It  seems 
to  be  agreed,  on  all  hands,  that  a  chasing  ves- 
sel is  bound  to  take  measures  to  avoid  run- 
ning foul  of  the  chase.  All  the  witnesses  con- 
cur in  saying  that  it  would  have  been  extreme- 
ly imprudent,  as  regards  the  safety  of  The 
Atalanta,  to  have  intentionally  run  foul  of  the 
Mary,  and  those  acquainted  with  Captain 
Hickey  exonerate  him  from  any  suspicion  of 
such  intention.  The. jury  have,  in  effect,  ac- 
quitted him  of  any  design  to  run  down  The 
Mary.  They  say  it  was  the  result  of  gross 
negligence.  This  was  a  matter  of  fact,  and  I 
cannot  pretend  to  means  of  deciding  the  fact 
superior  to  what  the  jury  possessed  ;  and  on 
such  a  question,  I  am  free  to  acknowledge, 
that  an  honest,  capable  and  upright  jury  are 
the  most  competent  to  come  to  a  correct  con- 
clusion. I  cannot,  therefore,  say  that  the  ver- 
dict is  against  evidence. 

4.  An  exception  has  been -taken  to  the  ad- 
mission of  R  Howard,  the  mate  of  The  Mary, 
as  a  witness,  on  the  ground  that  if  the  plaint- 
iff recovers,  it  is  equivalent  to  the  perform- 
ance of    the    voyage,   and    the    insuring  of 
freight  ;  and  that  he  wiU  then  be  entitled  to 
be  paid  his  wages.     It  has  been  conceded,  that 
in   the  case    of    capture  and  condemnation, 
though   the   owner  recovers  the  amount  of 
freight  against  the  *insurers.  the  mar-  [*29 1 
iners  are  not  entitled  to  wages.     There  has 
been  no  decision,  of  which  we  are  apprised, 
upon  the  present  point.     From  analogy  to  the 
admitted  principle  that  a  recovery  from  the 
insurer  does  not  give  the  mariner  a  right  to 
recover  wages,  there  would  seem  to  be  no  ob- 
jection to  Howard,  on  the  score  of  interest ; 
and  I  conclude  that  he  was  a  competent  wit- 
ness. 

5.  Although    the    defendant's  counsel  ex- 
cepted  to  the  opinion  of  the  judge,  at  the  cir- 
cuit, excluding  copies  of  the  proceedings  insti- 
tuted by  the  plaintiff,  against  the  defendant, 
in   the   High   Court  of  Admiralty  of  Great 
Britain,    to  recover  damages  for  the  injury 
which  is  the  basis  of  this  action  ;  and  also  for 
excluding  certain  affidavits,  with  exhibits  an- 
nexed, taken  in  the  Admiralty  case,  it  has  not, 
as  I  understand,  been  made  a  distinct  ground 
of  argument,    that    these   proceedings  were 
entitled   to  be  admitted.     The  pendency  of 
another  suit  for  the   same  matter  could,  at 
most,  only  be  pleaded  in  abatement.     It  is  not 
pretended  that  any  decision  was  ever  made  in 
the  Admiralty  ;  nor  that  apy  witnesses  exam- 
ined in  that  suit  are  dead,  or  in  a  situation  not 
to    be    re-examined.      Under    these    circum- 
stances, those  proceedings  were  properly  ex- 
cluded. 

6.  It  has  been    strongly   insisted  that  this 
court  has  not  jurisdiction  of  the  cause  ;  that 
it'  is  a  case  of  Admiralty,  not  of  common  law 
cognizance. 

The  case  of  Novion  v.  Hallett,  16  Johns., 
327,  decided  in  the  Court  for  the  Correction 
of  Errors,  and  the  learned  and  elaborate  opin- 
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ion  delivered  by  Chancellor  Kent,  settles,  in- 
controvertibly,  that  if  the  original  taking  was 
as  prize,  the  Court  of  Admiralty  has  exclusive 
jurisdiction  of  the  case  ;  that  the  jurisdiction 
is  not  affected  by  the  fact  that  the  capture  was 
illegal,  or  violent,  or  unjust  ;  that  where  the 
Admiralty  jurisdiction  has  once  attached,  by 
means  of  such  taking  as  prize,  it  never  can  be 
de  vested  by  any  matter  subsequent,  so  as  to 
give  a  court  of  common  law  jurisdiction  over 
the  case,  as  a  tort  or  trespass ;  and  that  the 
Admiralty  having  jurisdiction  of  the  principal 
subject,  thereby  acquires  jurisdiction  of  all 
the  incidents.  That  court  did  not  profess  to 
decide 'in  what  cases  courts  of  common  law 
have  jurisdiction  of  marine  torts  ;  the  case 
21)2*]  itself  did  not  require  *an  examination 
of  that  question,  and  no  opinion  was  pro- 
nounced upon  it. 

Dr.  Brown,  in  discussing  the  powers  and 
jurisdiction  of  the  Admiralty  (2  Brown's  Civil 
and  Ad.  L.,  Ill),  observes  that  collisions,  or 
ships  running  foul  of  one  another,  by  which 
one  or  both  are  sunk  or  battered,  afford  cases 
of  the  most  frequent  occurrence  ;  and  he  says 
that  for  this  damage,  if  done  at  sea,  remedy 
may  be  had  in  the  Admiralty.  He  then  comes 
to  consider  whether,  for  such  injuries,  courts 
of  common  law  have  a  concurrent  jurisdiction. 
This,  he  says,  may  have  been  doubted,  but  he 
thinks  it  clearly  settled,  in  practice,  that  they 
have  jurisdiction  where  the  proceeding  is  not 
in  rent,  but  merely  for  damages.  He  says 
Sir  Leoline  Jenkins  considered  the  bringing 
an  action  of  trover,  for  a  tort  on  the  high  seas, 
as  an  invasion  of  the  authority  of  the  Admi- 
ralty. Sir  L.  Jenkins  shows  the  superior 
facility  and  convenience  of  a  suit  in  the  Ad- 
miralty, where  the  whole  subject  matter  can 
be  investigated  and  adjudicated  in  a  single  suit, 
whereas,  at  law,  many  might  be  necessary. 

It  is  well  known  to  those  conversant  with 
Admiralty  proceedings,  that  the  court  is' two- 
fold :  an  Instance  Court,  which  takes  cogni- 
zance of  contracts  made,  and  injuries  com- 
mitted on  the  high  seas  ;  and  the  Prize  Court, 
which  has  jurisdiction  over  prizes  taken  in 
time  of  war.  The  commissions  to  hold  these 
courts  are  distinct,  though  usually  given  to 
one  person.  The  Instance  Court  is  governed 
by  the  civil  law,  the  laws  of  Oleron,  and  the 
customs  of  the  Admiralty  modified  by  statute. 
The  Prize  Court  is  to  hear  and  determine  ac- 
cording to  the  course  of  the  Admiralty,  and 
the  law  of  nations  (2  Brown's  Civil  &  Adm. 
L.,  29),  and  it  cannot  be  doubted,  that  when 
we  find  it  asserted  in  the  books,  that  for  a 
marine  tort  merely,  redress  can  be  sought  in 
the  Admiralty,  it  is  always  meant  in  the  In- 
stance Court. 

It  is  not  to  be  denied  that  the  defendant,  as 
the  commander  of  a  vessel  of  war  belonging 
to  His  Britannic  Majesty,  had  a  risht,  war 
then  existing  between  England  and  France,  of 
visiting  and  searching  neutral  merchant  ships 
upon  the  high  seas.  This,  by  the  laws  of 
nations,  is  an  incontestable  right  of  the  law- 
fully commissioned  cruisers  of  a  belligerent 
293*]  *nation.  A  mere  attempt,  on  the  part 
of  the  neutral  merchant  vessel,  to  escape  before 
any  possession  is  taken  by  the  cruiser,  is  not 
unlawful,  nor  does  it  draw  after  it  the  conse- 
quences of  a  condemnation.  {Chit.  L».  N.,  192, 
592 


194,  195.)  In  the  present  case,  therefore,  the 
pursuit  of  the  Mary  by  the  Atalanta,  for  the 
purpose  of  a  search,  was  a  lawful  act.  But  it 
has  been  insisted  that  the  defendant,  and  those 
on  board  the  cruising  ships,  believed  the  Mary 
to  be  a  French  vessel  ;  that  she  was  pursued 
as  such,  with  intention  to  capture  her  as  prize 
of  war  ;  and  although  it  turned  out  that  she 
was  not  a  French  vessel,  but  an  American, 
and  a  neutral,  yet  the  acts  of  the  defendant 
were  done  with  intention  to  capture  her,  and 
that,  therefore,  the  question  is  one  of  prize  or 
no  prize  and  of  Admiralty  jurisdiction.  I  can- 
not assent  to  this  conclusion.  The  intention 
to  capture  the  Mary  as  a  prize  depended  alto- 
gether on  the  supposition  that  she  was  a 
French  vessel.  It  did  not  exist  if  she  was,  in 
fact,  an  American  vessel.  It  was,  therefore,  a 
conditional  intention,  depending  on  the  event, 
As  the  character  of  the  Mary,  during  the 
chase,  was  uncertain,  the  defendant-  was 
bound  to  conduct  himself  in  such  a  manner 
that  his  acts  should  be  justified  by  the  event. 
The  intention,  in  a  given  event,  to  make  her  a 
prize,  did  hot  constitute  the  actual  pursuit  of 
a  prize.  There  is  nothing  in  the  whole  Course 
of  the  transaction  to  show  that,  in  point  of 
fact,  the  defendant  treated  the  Mary  as  a  prize, 
or  that  when  her  national  character  was  dis- 
covered he  would  have  detained  her  as  prize, 
or  for  any  violation  of  neutrality.  I  cannot, 
therefore,  consider  the  injury  received  by  the 
Mary  in  any  other  light  than  as  a  marine  tres- 
pass. 

The  cases  of  Le  Caux  v.  Eden,  Doug. ,  526  ; 
Undo  v.  Rodney,  Doug.,  591,  note  1  ;  Smart  v. 
Wolff,  3  T.  R.,  323,  and  many  other  cases 
which  might  be  cited,  recognize  the  principle 
that  for  seizing,  stopping  and  taking  a  ship  on 
the  high  seas,  not  as  prize,  an  action  lies  at 
the  common  law  ;  that  a  thing  being  done  on 
the  high  seas  does  not  exclude  the  jurisdiction 
of  the  common  law  ;  but  that  for  taking  as 
prize  no  action  will  lie  at  the  common  law, 
and  that  the  nature  of  the  question  did  not 
exclude  the  locality  of  the  fact.  A  marine 
trespass,  *free  from  the  circumstance  [*294 
that  the  vessel  was  taken  as  prize,  is  cogniza- 
ble, concurrently,  in  the  courts  of  common 
law,  and  in  the  Instance  Court  of  the  Admi- 
ralty. The  latter  court  has  no  more  jurisdic- 
tion of  the  question  of  prize  or  no  prize  than 
a  court  of  common  law.  -It has  been  supposed 
that  the  defendant's  conduct  can  only  be  in- 
quired into  in  the  Admiralty,  as  it  mayinvolve 
questions  of  state,  the  discussion  and  decision 
of  which  may  compromit  the  peace  of  the 
nation.  Those  are  considerations  to  which 
this  court  cannot  listen,  if  they  have  jurisdic- 
tion of  the  cause.  We  are  not  at  liberty  to 
assume'or  decline  jurisdiction,  upon  specula- 
tive grounds,  or  for  reasons  of  public  policy. 

It  has  been  thrown  out  that,  for  aught  we 
know,  British  cruisers,  at  the  time  this  injury 
was  committed,  having  a  right  to  overhaul 
neutrals,  to  search  for  contraband  goods,  and 
to  carry  them  in  for  adjudication,  may  also 
have  had  instructions,  in  case  of  any  attempt 
on  the  part  of  neutrals  to  escape,  to  run  them 
down  ;  and  that  therefore  the  trespass,  in  this 
case,  may  have  been  committed  in  the  exercise 
of  a  belligerent  right,  and  consequently,  a 
court  of  common  law  has  not  jurisdiction. 
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The  facts  show  that  the  Mary  had  submitted, 
and  was  in  the  act  of  coming  under  the  Ata- 
lanta's  stern  when  the  injury  took  place.  The 
pursuit  then  was  over,  and  it  cannot  be  toler- 
ated, nor  will  the  court  infer  that  the  running 
foul  of  the  Mary  was  in  obedience  to  any 
orders  given  by* the  Commissioners  of  the 
Admiralty.  I  again  say  that  I  perceive  noth 
ing  in  the  case  giving  rise  to  the  question  of 
prize  or  no  prize — nothing  involving  the  laws 
of  nations  or  the  jus  belli.  I  perceive  nothing 
but  a  maritime  tort  ;  and  until  instructed  to 
the  contrary,  of  such  torts,  whether  committed 
by  a  belligerent  cruiser  upon  a  neutral,  under 
such  circumstances,  or  by  a  merchant  ship,  I 
cannot  but  think  we  have  jurisdiction.  I  am, 
therefore,  of  opinion  that  the  motion  for  a  new 
trial  ought  to  be  denied. 

YATES  and  WOODWORTH,  JJ. ,  concurred. 

VAN  NESS  and  PLATT,  JJ.,  were  of  opinion 
that  the  verdict  ougnt  to  be  set  aside,  and  a 
new  trial  granted. 

Motion  dented. 


Election  between  trespass  and  case.  Cited  in— 6 
Cow.,  344 ;  5  Hill,  177  ;  6  Duer,  405. 

Trexpa&s  lies  for'injuries  caused  by  negligence.  Dis- 
tinguished—I Sum.,  446. 

Cited  in— 19  Johns.,  382;  8  Wend.,  472:  10  Wend., 
327  :  65  N.  Y.,  590 :  3  Barb.,  49  ;  42  How.  Pr.,  393. 

Jurisdiction-Cited  in-7  Hill,  100;  26  How.  Pr., 
260;  16  Abb.  Pr.,  325;  2  Sand.,  392  ;  5  How.  U.  S.,  500; 
Newb.,  302  ;  1  Wood  &  M.,  460,  461. 

Suit  pending  is  plea  in  abatement,  not  bar.  Cited 
in— 8  How.  Pr.,  449  ;  5  Abb.  N.  S.,  200;  2  Daly,  433. 

Also  cited  in— 1  Hilt,  8;  10  Minn.,  249;  47  Mich., 
392. 


295*]   *JACKSON,   ex  dem.  HENDERSON, 

0. 
DAVENPORT. 

lieal  Property — Deed  of  Bargain  and  Sale,  by 
Soldier  Entitled  to  Bounty  Lands — Pooler  of 
Attorney,  to  Third  Party,  to  Convey  Fee — Sub- 
sequent Conveyance  in  Fee,  by  Grantor,  to  An- 
olher  Party — Subsequent  Release  in  Fee,  by 
Attorney,  to  First  Grantee — First  Grantee 
Takes  Life  Estate,  Second  the  Reversion — Ter- 
mination of  Title  of  Lessor  in  Kjectment,  dur- 
ing Trial —  What  Judgment  Rendered. 

K.,  a  soldier,  entitled  to  military  bounty  lands,  by 
a  deed,  dated  Jan.  12,  1788,  granted,  bargained  and 
sold,  for  a  valuable  consideration,  to  B.,  a|l  the 
bounty  lands  to  which  he  was  entitled ;  and  in  the 
same  deed  empowered  A.  as  his  attorney,  for  him, 
and  in  his  name,  to  grant,  bargain  and  convey  the 
same  to  B.,  his  heirs  and  assigns,  in  case  the  same 
should  be  necessary,  upon  the  grants  having  passed 
the  great  seal  of  the  State,  for  such  bounty  lands. 
On  Feb.  25,  1792,  K.,  by  deed,  for  a  valuable  consid- 
eration, granted,  bargained  and  conveyed  his  same 
bounty  lauds  to  «'.,  his  heirs  and  assigns  forever; 
and  on  Feb.  9,  1802,  A.,  as  the  attorney  of  K.,  in  his 
name,  executed  a  release  to  B.  in  fee,  pursuant  to 
the  power  contained  in  the  first  deed.  Held  that 
the  deed  from  K.  to  B.  conveyed  a  life  estate  only  ; 
and  that  K.  having  conveyed  to  C.,  before  the  exe- 
cution of  the  power  given  to  A.,  all  his  reversionary 
interest.  C.,  a-»  a  boiia  fide  purchaser,  without  notice, 
became  seised  of  the  legal  estate  in  the  premises,  on 
the  death  of  B. 

Where  the  title  of  the  lessor,  in  ejectment,  being 
a  life  estate,  ends  before  the  trial  of  the  cause,  the 
plaintiff,  though  he  cannot  turn  the  defendant  out 
of  possession,  is  entitled  to  judgment,  so  as  to  ena- 
ble him  to  recover  the  mexne  profits,  but  with  a  per- 
petual stay  of  the  writ  of  possession. 

Citations-1  Cai.  Cas.,  1, 15;  3  Co.  Inst.,  298  n.;  10 
Johns.,  495. 
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THIS  was  an  action  of  ejectment,  com- 
menced in  May,  1818,  to  recover  part  of 
lot  No.  40,  in  the  town  of  Ulysses,  and  was 
tried  at  the  Tompkins  Circuit,  in  June,  1819, 
before  Mr.  Justice  Woodworth.  The  plaintiff 
gave  in  evidence:  (1.)  A  patent  to  Alexander 
Eudd,  a  soldier,  for  lot  No.  40.  in  the  township 
of  Ulysses,  dated  July  8,  1790.  (2.)  A  deed 
from  Alexander  Kidd  to  Isaac  Bogart,  dated 
Jan.  12,  1788,  as  follows  :  "  Know  all  men  by 
these  presents,  that  I.  Alexander  Kidd,  of  the 
County  of  Albany,  for  the  consideration  of 
nine  pounds,  have  granted,  bargained,  sold, 
assigned  and  set  over  unto  Isaac  Bogart,  of  the 
City  of  Albany,  the  bounty  or  gratuity  of 
lands  given  and  granted  unto  me,  the  "said 
Alexander  Kidd,  by  any  resolution  of  the 
Congress  of  the  U.  S.,  and  by  any  resolutions 
or  laws  of  this  State,  for  my  services  as  a  pri- 
vate in  the  troops  of  this  State,  in  the  service 
of  the  U.  8.,  in  the  regiment  commanded  by 
Col.  Gose  Van  Schaick  ;  and  do  empower 
Henry  I.  Bogart,  or  John  Bogart,  or  either  of 
them,  my  true  and  lawful  attorneys  and  attor- 
ney, for  me  and  in  my  name,  to  grant,  bar- 
gain and  convey  the  same  to  the  said  Isaac 
Bogart,  his  heirs  and  assigns,  in  case  the  same 
shall  be  deemed  necessary,  upon  the  grants 
having  passed  the  seal  of  this  State,  for  the 
lands  aforesaid.  Witness  my  hand  and  seal," 
&c.  "  Witness,  John  Bush."  This  deed  was 
proved  Sept.  30.  1790,  before  Jeremiah  Lans- 
ing, a  master  in  chancery  ;  and  again,  on  April 
27,  1818,  before  Bowen  Whiting,  master  in 
chancery,  when  the  witness  who  was  present 
to  make  the  proof  was  identified  by  a  witness 
known  to  the  master ;  the  deed  was  also 
proved,  *by  the  same  subscribing  wit-  [*2i)6 
ness,  before  Elijah  Miller,  first  judge  of  the 
County  of  Cayuga,  on  May  5,  1818,  and  re- 
corded in  the  office  of  the  clerk  of  that 
county  May  6,  1818.  (3.)  A  deed  from 
Isaac  Bogart  for  the  same  lot  to  Theodo- 
sius  Fowler,  dated  July  2,  1791,  registered 
April  30,  1795,  as  noted  on  the  copy  pro- 
duced, and  recorded  Feb.  28,  1818.  (4.)  A 
deed  from  Theodosius  Fowler  to  William 
Henderson,  the  lessor  of  the  plaintiff,  for  the 
same  lot,  dated  Oct.  4,  1792  ;  recorded  Aug. 
14, 1818.  (5.)  A  release  in  fee  from  Alexander 
Kidd,  by  his  attorney  Henry  I.  Bogart,  to 
Isaac  Bogart,  for  the  lot  in  question,  Feb.  9, 
1802;  acknowledged  Aug.  10,  1808,  but  not 
recorded.  Isaac  Bogart  died  in  Sept.,  1818. 

The  defendant  gave  in  evidence  :  (1.)  A 
deed  from  Alexander  Kidd  to  Lemuel  Cobb, 
dated  Feb.  25,  1792,  for  the  lot  in  question,  as 
follows  :  "  Know  all  men  by  these  presents, 
that  I,  Alexander  Kidd,  of  the  County  of 
Morris,  in  the  State  of  New  Jersey,  for  the 
consideration  of  the  sum  of  ten  pounds,  cur- 
rent lawful  money  of  New  Jersey  aforesaid, 
do  give,  grant,  bargain,  sell,  aliene,  release, 
enfeoff,  convey  and  confirm  unto  Samuel 
Cobb,  of  the  same  place,  and  to  his  heirs  and 
assigns  forever,  all  my  bounty  lands,  viz.:  five 
hundred  acres  due  to  me  from  the  State  of 
New  York,  and  one  hundred  acres  due  from 
the  United  States  ;  also,  all  my  right  and  title, 
interest,  claim  and  demand  to  the  warrants 
and  rights  to  land  for  my  services  in  the 
troops  raised  in  the  said  State  of  New  York, 
in  Col.  Gose  Van  Schaick's  regiment,  together 
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with  all  and  singular  the  profits,  privileges 
and  appurtenances  to  the  said  lands,  warrants 
and  premises  belonging ;  to  have  and  to  hold 
unto  the  said  Samuel  Cobb,  his  heirs  and 
assigns,  all  the  above  granted  and  bargained 
land  and  premises,  with  the  appurtenances  to 
thesame.  In  witness  whereof, "  &c.  "Sealed 
and  delivered  in  presence  of  Thomas  Van 
Winkle— Peter  Van  Winkle."  This  deed  was 
proved  on  March  12,  1795.  before  John  Ray,  a 
master  in  chancery,  by  Peter  Van  Wiukle ; 
and  before  David  Hyde,  a  master  in  chancery, 
on  June  12,  1813,  by  Thomas  Van  Winkle  ; 
and  recorded  in  the  office  of  the  clerk  of  the 
County  of  Cayuga,  June  12,  1813,  with  the 
297*J  soldier's  *discharge,  dated  June  8, 
1783,  under  the  hand  of  the  Coinmander-in- 
Chief  of  the  Army  of  the  U.  S.  (2.)  A  deed 
from  Samuel  Cobb  to  Moses  Davenport,  the 
defendant,  for  200  acres  of  the  same  lot,  being 
the  premises  in  question,  dated  Jan.  31,  1815, 
for  the  consideration  of  $1,000  ;  recorded  Feb. 
16, 1815.  (3.)  A  iclease  from  the  widow  of  A. 
Kidd  to  the  defendant,  of  her  right  of  dower, 
dated  Feb.  14,  18.16. 

The  defendant. then  called  on  the  plaintiff 
to  show  that  the  deed  from  Kidd  to  Bogart 
was  deposited,  previous  to  May  1,  1795,  with 
the  clerk  of  the  County  of  Albany,  in  pursu- 
ance of  the  provisions  of  the  "  Act  for  Regis- 
tering Deeds  and  Conveyances,  Relating  to  the 
Military  Bounty  Lands,"  passed  January  8, 
1794,  and  the  Act  to  amend  the  same,  passed 
March  27,  1794.  The  counsel  for  the  plaintiff 
contended  that  the  exemplifications  of  the 
record  and  proofs  thereof,  produced  and  read 
in  evidence,  were  sufficient  proof  of  that  fact ; 
and  the  question  was  reserved  by  the  judge. 

Cornelius  Davenport,  the  father  of  the 
defendant,  died  about  two  years  before  the 
trial ;  and  his  widow,  who  was  produced  as  a 
witness,  testified  that  more  than  twenty-two 
years  before,  her  husband  made  a  contract  with 
Nathaniel  Williams,  in  N.  J.,  for  lots  Nos.  33 
and  40.  at  $2  per  acre,  and  paid  him  $500,  and 
took  a  bond  for  a  deed  ;  that  he  entered  on  the 
lot  twenty-two  years  ago,  and  continued  in 
possession,  holding  under  this  contract,  and 
paying  taxes,  until  his  death.  The  bond  was 
not  produced.  The  witness  said  that  she  had 
seen  it  and  heard  it  read,  and  had  made  search 
and  inquiry  after  it,  but  could  not  find  it.  The 
plaintiff's  counsel  objected  to  the  parol  evi- 
dence of  the  contents  of  the  bond  ;  but  the 
judge  admitted  it,  subject  to  all  exceptions  ; 
and  he  ruled  that  it  was  not  necessary  for  the 
defendant  to  show  any  written  evidence  of  the 
color  or  claim  of  title,  under  which  he  took 
possession  ;  but  that  showing  an  actual  occu- 
pation, for  twenty  years,  claiming  title,  was 
sufficient  to  constitute  an  adverse  possession. 
Another  witness  testified  that  C.  Davenport 
was  in  possession  of  lot  No.  40  above  twenty- 
two  years  before  the  trial,  and  claimed  it  to  be 
his  property,  saying  that  he  had  purchased  it 
of  a  person  in  N.  J.;  and  that  C.  D.  built  a 
298*]  house  and  *barn  on  the  lot,  and  his 
son,  the  defendant,  made  improvements  from 
year  to  year. 

A  witness  for  the  plaintiff  testified  that 
before  the  defendant  purchased  of  Cobb,  he 
had  taken  a  lease  for  a  number  of  years,  of 
Cobb,  and  that  he  held  under  that  lease  when 
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he  made  the  purchase,  and  that  he  paid  the 
rent  to  Cobb.  That  he  knew  of  Bogart's  title 
or  claim,  and  would  not  purchase,  until  he  had 
ascertained  who  had 'the  title,  and  that  C. 
Davenport  often  told  the  witness  the  same. 
That  the  defendant  married  in  1801  or  1802. 
That  about  ten  or  twelve  years  ago,  the 
defendant,  who  was  then  in  actual  possession 
of  the  premises,  employed  the  witness  to 
inquire  for  Theodosius  Fowler,  who  derived 
title  from  Bogart  and  was  the  owner  of  the 
lot.  The  counsel  for  the  defendant  contended 
that  it  was  solely  for  the  jury  to  decide, 
whether  on  this  evidence  the  plaintiff's  right 
was  not  barred  by  an  adv*erse  possession.  The 
judge  directed  the  jury  to  find  a  verdict  for 
the  plaintiff,  subject  to  the  opinion  of  the  court 
on  all  the  points  arising  in  the  case  ;  and  the 
jury  found  a  verdict  for  the  plaintiff  accord- 
ingly. 

The  cause  was  argued  by  Mr.  Oakley,  Att'y- 
Gen.,  and  Mr.  W.  A.  Duer  for  the  plaintiff, 
and  by  Mr.  Collier  for  the  defendant ;  but  the 
reporter  did  not  hear  the  arguments. 

For  the  plaintiff,  the  following  points  were 
stated : 

1.  That  there  was  not  evidence  of  an  adverse 
possession,  sufficient  to  bar  the  plaintiff.     (1 
Johns.,  156  ;  2  Johns.,  230  ;  9  Johns.,  167, 174;. 
10  Johns.,  475.) 

2.  That  the  proof  as  to  the  deposit  of  the 
deed  from  Kidd  to  Bogart  before  May  1,  1795, 
pursuant  to  the  Act  (1  N.  R,  L.,  209,  211,  212, 
217),  was  sufficient. 

3.  That    the    deed  from   Kidd   to  Bogart 
passed  the  whole  estate  of  Kidd,  and  the  pat- 
ent, which  was  subsequently  issued  to  him, 
inured  to  the  benefit  of  the  grantee,  Bogart 
(16  Johns.,  495,  505),  as  by  the  Act  to  Carry 
into  Execution  the  Concurrent  Resolutions  of 
the  Legislature  (sess.   13,  ch.  59,  sec.  5),  the 
land  became*  vested  in  the  soldier,  on  March 
27,  1783. 

4.  Admitting  even  that  Bogart  did  not,  by 
the  deed  from  Kidd  to  him,  acquire  an  estate 
in  fee  :  yet  the  subsequent  *deed,  exe-  [*299 
cuted  by  the  attorney  of  Kidd,  pursuant  to  the 
power  contained  in  the  first  deed,  inured  to 
the  benefit  of  Bogart,  so  as  to  vest  in  him  the 
whole  estate.     (3  Johns.  Ch.,  550;  4  Cruise's 
Dig.,  tit.  32,  ch.  16.  sees.  62-65  ;  1  Johns.  Cas., 
81,    90;    2   Johns.,    510;    13   Johns.,    316;   2 
Burr.,  704;  Doe  v.    White/lead,  1  Saund.,  261, 
n.  3.) 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  lessor  deduced  a  title  to  the  premises  in 
question  under  Alexander  Kidd,  a  soldier,  to 
whom  the  lot  in  controversy  was  granted,  by 
virtue  of  a  deed  from  Kidd  to  Isaac  Bogart, 
dated  Jan.  12,  1788,  and  sundry  mesne  con- 
veyances down  to  the  lessor. 

The  defendant  deduced  a  title  from  Kidd  to 
Samuel  Cobb,  by  a  deed,  dated  Feb.  25,  1792, 
for  the  same  lot ;  and  by  a  deed  from  Cobb  to 
the  defendant,  for  200  acres  of  the  lot,  being 
the  premises  in  question,  dated  Jan.  31,  1815. 

It  has  not  been  pretended  that  the  defendant 
is  concluded  by  any  relation  subsisting  between 
him  or  Cornelius  Davenport,  his  father,  and 
the  lessor,  or  those  under  whom  he  claims, 
from  showing  that  the  plaintiff  has  no  title  to 
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recover  ;  or  that  the  defendant,  or  his  grantor, 
Cobb,  has  the  title  to  the  premises. 

The  deed  from  Kidd  to  Isaac  Bogart  con- 
veys only  a  life  estate.  It  is  a  grant,  for 
the  consideration  of  £9,  to  Bogart,  of  Kidd's 
bounty  or  gratuity  lands,  underany  resolution 
or  laws  of  this  State,  for  his  services  as  a  pri- 
vate in  the  troops  of  this  State,  in  the.  service 
of  the  U.  S.,  in  the  regiment  commanded  by 
Col.  Gose  Van  Schaick,  without  any  words 
of  inheritance  or  perpetuity.  It  constitutes 
Henry  I.  Bogart  and  John  Bogart,  or  either  of 
them,  his  true  and  lawful  attorneys  and  attor- 
ney, for  him  and  in  his  name,  to  grant,  bar- 
gain and  convey  the  same  (his  bounty  lands) 
to  the  said  Isaac  Bogart,  his  heirs  and  assigns, 
in  case  the  same  should  be  deemed  necessary 
upon  the  grants  having  passed  the  seal  of  this 
State  for  the  lands  aforesaid. 

The  power  thus  given  was  executed  by  a 
deed  from  Henry  I.  Bogart  to  Isaac  Bogart, 
3OO*]  for  the  lot  in  question,  by  a  *release, 
dated  Feb.  9,  1803.  which  was  acknowledged 
Aug.  10,  1808,  but  has  not  been  recorded.  It 
is  to  be  observed  that  the  deed  from  Kidd  to 
Isaac  Bogart  has  been  deposited  pursuant  to 
the  Act  of  Jan.  8,  1794,  but  has  not  been 
recorded.  There  is  no  evidence  tending  to 
show  that  Cobb  had  any  notice  of  the  deed 
from  Kidd  to  Isaac  Bogart,  when  he  purchased 
and  took  his  deed.  This  action  was  com- 
menced in  May,  1818,  and  Isaac  Bogart  died  in 
September  of  that  year. 

The  question  then  arises,  whether,  since  the 
death  of  Isaac  Bogart,  the  lessor,  or  Cobb,  and 
those  claiming  under  him,  have  the  legal  title 
to  the  premises  This  depends  on  the  power 
contained  in  Kidd's  deed  to  Bogart.  It  has 
been  insisted,  on  behalf  of  the  plaintiff,  that 
the  power  in  this  case,  is  coupled  with  an 
interest,  and  was  irrevocable,  so  that  Kidd  had 
no  interest  left  in  him  to  convey.  On  the  part 
of  the  defendant  it  has  been  urged  that  the 
power  being  to  strangers  who  had  no  interest 
in  the  land,  notwithstanding  it  was  contained 
in  the  deed  to  the  person  in  whose  behalf  it 
was  to  be  executed,  it  was  a  naked  power  col- 
lateral to  the  land.  The  question  as  to  powers, 
arose  and  was  finally  decided  in  the  Court  of 
Errors,  in.  the  case  of  Bergen  v.  Bennett,  1  Cai. 
Cas. ,  1.  Mr.  Justice  Kent  delivered  the  opin- 
ion of  the  court.  He  observed  that  "  a  power 
simply  collateral  and  without  interest,  or  a 
naked  power,  is  where  to  a  mere  stranger 
authority  is  given  of  disposing  of  an  interest 
in  which  he  had  not  before,  nor  hath,  by  the 
instrument  creating  the  power,  any  estate 
whatsoever.  But  when  power  is  given  to  a 
person  who  derives  under  the  instrument 
creating  the  power,  or  otherwise,  a  present  or 
future  interest  in  the  land,  it  is  then  a  power 
relating  to  the  land."  "  The  former  power," 
he  says,  "  is  revocable  by  the  grantor,  at  his 
pleasure,  in  his  lifetime,  and  is  absolutely 
revoked  by  his  death  ;  and  the  grantee  of  such 
a  naked  power,  having  no  interest  connected 
with  the  power,  has,  of  course,  no  interest 
affected  by  the  revocation."  In  Harg.  &  But- 
ler's note,  298,  to  book  3d,  of  the  first  part  of 
Coke's  Institutes,  it  is  said  that  those  powers 
which  are  given  to  mere  strangers  ;  that  is,  to 
persons  who  were  not  owners  of  the  land,  at 
30 1*J  the  execution  of  the  *instrument  creat- 
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ing  the  power,  and  who  do  not  take  under  it, 
either  a  present  or  future  estate  or  interest  in 
the  land,  are  said  to  be  collateral  to  the  land  ; 
those  which  are  reserved  to  the  owner  of  the 
land,  or  to  a  person  deriving  under  the  instru- 
ment creating  the  power,  either  a  present  or 
future  estate  or  interest  in  the  land,  are  said  to 
be  relating  to  the  land.  These  principles  are 
believed  to  be  undeniable  propositions,  per- 
fectly well  settled  by  adjudications,  and  ad- 
mitted by  every  elementary  writer  on  powers. 
Their  application  to  the  present  case  is  obvious. 
Henry  I.  Bogart  and  John  Bogart,  who,  or 
either  of  them,  were  authorized  to  make  the 
conveyance  to  Isaac  Bogart,  were  not  owners 
of  the  land  at  the  execution  of  the  instrument 
creating  the  power,  and  did  not  take  under  it 
a  present  or  future  estate  or  interest  in  the 
lands.  They  are, "therefore,  strangers,  and,  as 
to  them,  the  power  is  collateral  to  the  land.  I 
can  perceive  no  difference,  in  point  of  princi- 
ple, whether  the  power  is  contained  in  the 
same  instrument  which  gives  a  life  estate  to 
Isaac  Bogart,  or  in  a  distinct  instrument.  The 
place  where  the  power  is  found  is  not  the 
test,  but  it  is,  that  the  same  person  who  takes 
a  present,  or  is  to  have  a  future  interest  in  the 
land,  is  clothed  with  authority  by  the  owner 
of  the  estate  to  make  a  further  disposition  of 
it.  The  attorneys  in  this  case  had  no  kind  of 
interest  in  the  particular  estate  conveyed,  or 
in  the  further  disposal  of  it.  All  their  author- 
ity was  derived  from  the  deed,  and  the  only 
interest  they  had  was  in  the  execution  of  the 
power.  It  was  a  matter  of  entire  indifference 
to  them  who  had  the  estate,  and  this  is  the 
true  character  of  a  naked  power.  Had  the 
deed,  after  giving  the  life  estate,  authorized 
Isaac  Bogart  to  convey  the  premises  in  fee,  for 
his  own  benefit,  in  consideration  of  the  money 
received,  that  would  have  been  a  power 
coupled  with  an  interest,  irrevocable  in  its 
nature.  But  that  is  not  the  case.  Although 
Isaac  Bogart  had  an  interest  in  having  the 
power  executed,  H.  &  J.  Bogart  are  strangers; 
and  the  interest  that  Isaac  had  in  the  power 
cannot  be  transferred  to  them,  so  as  to  give 
them  an  interest  coupled  with  the  power.  As 
Kidd  conveyed  to  Cobb,  before  the  execution 
of  the  power,  by  the  release  to  Isaac  Bogart, 
the  deed  to  Cobb  revoked  and  superseded  the 
*power.  This  is  my  view  of  the  case.  [*3O2 
My  brethren  who  agree  in  the  result,  consider 
this  an  unexecuted  "authority  ;  that  the  rever- 
sionary interest,  after  the  deed  from  Kidd  to 
Bogart  resided  in  the  former  ;  that  nothing 
restrained  him  from  parting  with  that  interest 
prior  to  the  execution  of  the  power  by  H.  &  J. 
Bogart,  or  one  of  them;  and  that,  therefore, 
Cobb,  being  a  bona  fide  purchaser,  without 
notice,  took  the  reversionary  right  of  Kidd, 
and  became  seised  of  the  legal  estate,  after  the 
termination  of  Isaac  Bogart's  life  estate  in  the 
premises. 

The  plain  tiff's  counsel  have  pressed  upon  the 
court  the  case  of  Fislier  v.  Field*,  10  Johns., 
495,  as  deciding  this  cause.  That  case  was 
decided  on  an  appeal  from  the  Court  of  Chan 
eery,  on  the  ground  that  the  assignment  to 
Birch  passed  the  equitable  interest  of  the 
soldier,  and  amounted  to  a  declaration  of  trust ; 
that  after  the  patent  issued,  the  soldier  took  as 
a  trustee  for  Birch  ;  and  Fields  having  af'.er- 
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wards  purchased  of  the  soldier,  with  knowl- 
edge of  the  transfer  to  Birch,  was  a  purchaser 
chargeable  with  the  trust,  and  was  as  much 
bound  to  execute  the  trust  as  the  soldier  him- 
self. The  doctrine  of  that  case  would  prevail, 
if  the  cause  now  pending  was  in  a  court  of 
equity,  and  it  could  be  shown,  as  it  has  not 
been  done  in  this  case,  that  Cobb  had  any 
notice,  when  he  purchased,  of  the  conveyance 
to  Isaac  Bogart  by  Kidd,  and  that  the  defend- 
ant had,  also,  notice  of  that  conveyance  when 
he  purchased.  At  law,  the  legal  title  must 
prevail ;  but,  on  the  facts  in  this, case,  tested 
by  the  decision  in  Fisher  v.  Fields,  even  in  a 
court  of  equity,  the  plaintiff  could  not  prevail, 
without  proving  notice  of  the  conveyance  to 
Isaac  Bogart,  both  to  Cobb  and  the  defendant. 
This  suit  was  brought  before  the  termination 
of  the  life  estate  ;  and  it  appears  by  the  plaint- 
iff's own  showing,  not  only  that  his  estate  is 
ended,  but  that  the  defendant  has  the  rever- 
sionary interest.  The  plaintiff,  then,  has  no 
title  to  turn  the  defendant  out  of  possession  ; 
but  he  has  a  title  to  the  mesne  profits  and  the 
costs  of  this  suit,  and  must,  therefore,  have 
judgment,  to  enable  him  to  recover  them. 

This  gives  rise  to  the  question  of  adverse 
possession  ;  and  without  going  minutely  into 
an  examination  of  the  facts,  we  are  of  the  opin- 
3O3*]  ion,  that  to  render  a  possession  hos- 
tile and  adverse  to  the  true  owner,  it  must  be 
under  color  or  claim  of  title  ;  that,  in  the  pres- 
ent case,  it  was  not.  satisfactorily  shown  that 
the  possession  was  adverse,  until  a  lease  was 
taken  of  Cobb,  which  was  within  twenty 
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years  before  the  commencement  of  this  action; 
and  that,  consequently,  the  plaintiff  was  not 
barred  of  his  entry.  There  must  be  a  judg- 
ment for  the  plaintiff,  with  a  perpetual  stay  of 
the  writ  of  possession. 

WOODWORTH,  J.,  dissented  on  the  ground 
that  a  power  from  Kidd,  the  soldier,  to  Isaac 
Bogart,  was  coupled  with  an  interest.  He  said 
that  it  was  manifest,  from  the  words  of  the 
instrument,  that  it  was  intended  to  convey  all 
the  interest  Kidd  had  in  the  lands  ;  but  as  the 
legal  title  had  not  then  vested,  and  the  trans- 
fer could  only  be  of  an  equity,  a  power  was 
inserted,  authorizing  Henry  I.  Bogart  to  con- 
vey to  Isaac  Bogart.  The  legal  operation  of 
this  power  he  considered  the  same  as  if 
authority  to  convey  had  been  given  to  Isaac 
Bogart  ;  that  it  was  to  every  beneficial  pur- 
pose such  a  power  ;  it  was  to  be  exercised  for 
his  benefit,  was  under  his  control,  and  came 
within  the  spirit  of  the  rule  laid  down  in  1 
Cai.  Gas.,  15.  "  That  when  power  is  given  to 
a  person,  who  derives  under  the  instrument 
creating  the  power,  a  present  or  future  inter- 
est, it  is,  then,  a  power  coupled  with  an  inter- 
est." The  power,  in  this  case,  was  well 
executed,  and  inured  to  the  benefit  of  the 
lessor  of  the  plaintiff,  who  became  seised  of 
an  estate  in  fee;  and  was  entitled  to  recover. 

Judgment  for  the  plaintiff,  with  a  perpetual 
stay  of  the  writ  of  possession. 

Affirmed— 20  Johns.,  537. 

Cited  in— 7  Hill,  198 ;  61  N.  Y.,  393 ;  2  Barb.,  164 ;  48 
Barb.,  65 :  33  How-  Pr.,  15. 
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BANK  OF  THE  UNITED  STATES 
JENKINS  ET  AL. 

Pi'actice — Construction  of  Act  Concerning  Judg- 
ments and  Executions— Illegal  Imprisonment 
on  Ca.  Sa.  —  Habeas  Corpus  not  Proper 
Remedy. 

Where  several  defendants  are  arrested  on  a  capias 
ad  ntixmdendum.  at  the  suit  of  the  plaintiff  in  sev- 
eral counties,  and  all  put  in  special  hail ;  and  the 
plaintiff  issues  a  ^i.  fa.  against  all  the  defendants  to 
the  sheriff  of  the  county,  in  which  one  of  them 
only  was  arrested,  which  is  returned  nulla  ho/ia,  &c., 
and  thereupon,  issues  a  terf  ca.  sa.  against  the 
defendants,  directed  to  the  sheriff  of  a  different 
county,  in  which  none  of  the  defendants  were 
arrested ;  and  one  of  the  defendants,  who  was 
arrested  in  another  county  into  which  no  ft.  fa.  had 
been  issued,  is  there  taken  on  the  ca.  ,sa.;  it  is  irreg- 
ular, not  being1  pursuant  to  the  provision  of  the 
Act  Concerning  Judgments  and  Executions.  (1  N. 
R.  L.,  500.  sess.  36,  ch.  50,  sec.  7),  and  the  defendant 
so  taken  in  execution,  may  be  discharged  on 
motion. 

Though  this  court  has  power,  at  common  law,  to 
relieve  against  all  illegal  imprisonments 'in  civil  or 
criminal  cases,  yet  an  habeas  corpus  is  not  the 
proper  remedy  for  a  defendant  imprisoned  on  a  ca. 
sa.  so  irregularly  issued:  but  the  party  should  apply 
to  the  court,  on  motion  and  affidavit,  for  that  pur- 
pose. 

ONE  of  the  defendants,  Thomas  Jenkins, 
was  arrested  on  a  capias  ad  respondendum, 
issued  in  this  cause  at  the  suit  of  the  plaintiffs, 
in  the  City  of  N.  Y.,  and  Elisha  Jenkins  and 
the  other  defendant  were  arrested  in  the 
County  of  Columbia,  and  the  same  person 
was  bail  for  all  the  defendants.  A  judgment 
having  been  entered  up  against  all  the  defend- 
ants, &  fieri  facias  was  issued  against  them,  in 
August  Term  last,  directed  to  the  sheriff  of 
the  City  and  County  of  N.  Y.,  who  returned 
thereon,  that  no  goods  or  chattels,  lands  or 
tenements,  could  be  found,  &c.  A  test  ca.  sa. 
3O<>*]  was,  therefore,  *directed  to  the  sheriff 
of  the  County  of  Oneida,  on  which  Elisha 
Jenkins,  who  happened  then  to  be  in  that 
county,  was  arrested  and  imprisoned. 

Mr.  Sill  now  moved  that  the  test  ca.  sa.  be 
set  aside,  on  the  ground  that  no  fi.  fa.  had 
been  previously  issued  into  the  County  of 
Columbia,  where  Elisha  Jenkins  was  arrested 
on  the  meme  process.  By  the  7th  section  of 
the  Act  Concerning  Judgments  and  Executions 
(IN.  R.  L.,  500,  sess.  36,  ch.  50),  it  is  pro- 
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vided  "  that  no  execution  shall  issue  upon 
any  judgment,  &c.,  in  any  action  in  which 
special  bail  shall  have  been  filed,  against  the 
body  of  any  defendant,  unless  he  is  already  in 
prison  on  execution,  until  an  execution  against 
the  goods  and  chattels,  lands  and  tenements  of 
such  defendant  shall  have  been  issued  on  such 
judgment,  to  the  proper  officer  of  the  county 
in  which  the  capias  ad  respondendum  in  such 
action  was  served,  and  such  officer  shall  have 
returned  thereon,  that  no  goods  or  chattels, 
lands  or  tenements  could  be  found  whereon  to 
levy  the  whole  sum  directed  to  be  levied  by 
such  execution." 

Mr.  Talcot,  contra,  contended  that  a  fieri 
facias  having  been  issued  against  all  the 
defendants,  to  the  sheriff  of  the  City  and 
County  of  N.  Y.,  in  which  county  the  capias 
ad  respondendum  had  been  served  on  one  of 
the  defendants,  and  such  execution  returned, 
it  was  a  sufficient  compliance  with  the  terms 
of  the  Act,  so  as  to  authorize  the  issuing  of  a 
ca.  sa.  against  all  of  the  defendants.  The 
Act  speaks  of  any  defendant. 

Mr.  Gold,  in  reply,  said  that  by  the  true 
construction  of  the  Act,  the  previous  fi.  fa. 
must  be  issued  to  the  sheriff  of  the  county  in 
which  such  defendant  was  arrested  ;  meaning 
the  defendant  against  whom  the  ca.  sa.  is 
issued.  Now,  Elisha  Jenkins  was  arrested  on 
the  capias  ad  respondendum  in  the  County  of 
Columbia,  where  he  resides,  and  nofi.fa.  has 
ever  been  issued  into  that  county. 

Per  Curiam.  This  proviso  of  the  Statute 
was  intended  to  prevent  the  plaintiff  from 
taking  out  an  execution  against  *the  [*3O7 
body  of  a  defendant  who  might  have  property 
enough  to  pay  the  debt.  Though  the  terms  of 
the  Act  may  seem  to  apply  only  to  a  single 
defendant ;  yet  it,  no  doubt,  was  intended,  and 
such  is  the  sound  construction  of  the  Act,  to 
apply,  also,  to  the  case  of  several  defendants. 
The  presumption  is  that  the  party  resides  in 
the  place  where  he  is  arrested,  and  the  defend- 
ants, who  were  arrested  in  the  County  of 
Columbia,  may  have  property  there  enough  to 
satisfy  the  debt  due  to  the  plaintiffs.  This 
construction  of  the  Act  will  produce  no  delay 
or  injury  to  a  plaintiff,  for  he  may  issue  writs 
of  fi.  fa.  into  as  many  counties  as  he  pleases, 
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at  the  same  time  ;  but  all  of  them  must  be 
returned  before  he  can  be  authorized  to  issue 
a  writ  of  ca.  sa.  We  are  of  opinion  that  the 
motion  ought  to  be  granted  ;  but  as  the  attor- 
ney of  the  plaintiffs  would  be  liable  to  an 
action  for  false  imprisonment ;  and  as  there 
might  be  some  doubt  as  to  the  meaning  of  the 
Act,  and  he  may  have  acted  in  good  faith,  we 
think  that  we  have  a  right  to  impose  terms  on 
the  defendant ;  we  therefore  grant  the  motion, 
on  condition  that  he  stipulates  not  to  bring  an 
action  for  false  imprisonment. 

The  defendant  refusing  to  enter  into  such  a 
stipulation,  Mr.  Gold,  on  a  subsequent  day, 
applied  to  the  court  for  the  allowance  of  a 
habeas  corpus,  saying  that  he  supposed  it  to 
be  the  proper  remedy  to  relieve  the  defend- 
ant from  his  imprisonment  ;  the  writ  of  audita 
querela  being  an  equitable  remedy,  applicable 
rather  to  the  case  where  the  defendant  is  enti- 
tled to  relief  against  the  judgment,  than  to  a 
case  of  mere  irregularity  in  the  issuing  of  an 
execution.  (2  Saund.,  148  n.  1  ;  1  Com.  Dig., 
Audita  Quere-la,  A  ;  1  Bac.  Abr.,  Audita 
Querela,  A..  B.) 

SPENCER,  Ch.  J.  The  court  have,  no  doubt, 
more  extensive  powers  than  a  judge  in  vaca- 
tion, in  regard  to  writs  of  habeas  corpus.  We 
allow  the  writ,  though  we  do  not  well  see 
what  effect  it  is  to  have. 

The  defendant  was,  afterwards,  on  the  last 
day  of  the  term,  brought  up  on  the  Jiabeas 
corpus,  to  which  the  sheriff  returned  that  he 
held  the  defendant  in  his  custody  by  virtue  of 
a  writ  of  test.  ca.  sa.  issued  out  of  this  court, 
3O8*]  and  *directed  to  him  in  the  above 
cause.  Mr.  Sill  moved  that  the  defendant  be 
discharged  ;  and  stated  that  the  court  had 
power  to  examine  into  facts  dehors  the  return. 
To  show  this  he  read  the  preamble  to  the  "Act 
to  Amend  the  Act  entitled  An  Act  to  Prevent 
Unjust  Imprisonment,  by  Securing  the  Benefit 
of  the  Writ  of  Habeas  Corpus,"  passed  April 
21,  1818,  which  says,  among  other  things, 
that  "whereas  doubts  are  also  entertained 
whether  returns  made  to  writs  of  habeas  corpus 
issued  under  the  said  Act,  are  traversable,  or 
examinable  by  facts  dehors  the  return." 

SPENCER,  Ch.  J.  I  do  not  consider  that 
Statute  as  applying  to  this  court  in  term  time. 
The  court  have  no  doubt  as  to  their  powers. 
The  only  question  is,  whether  the  writ  of 
habeas  corpus  is  the  proper  remedy. 

Mr.  Talcot,  for  the  plaintiffs.  The  proper 
mode  of  proceeding  on  the  part  of  the  defend- 
ant, to  be  relieved  from  his  imprisonment,  was 
the  one  pursued  by  him  on  the  first  day  of  the 
term,  that  is,  by  motion,  and  which  was  granted 
to  him  on  terms.  He  has  refused  to  comply 
with  those  terms  and  now  resorts  to  this  writ 
to  avoid  the  condition  which  the  court  thought 
it  right  to  annex  to  the  order  which  they 
granted  for  his  discharge.  The  defendant, 
then,  stands  on  his  strict  rights,  and  is  entitled 
to  no  favor.  The  20th  section  of  the  "Act  Con- 
cerning Sheriffs,  their  Duty  in  Respect  to  Pro- 
cess, Arrest,  and  the  Keeping  of  Prisoners  "  (1 
N.  R,  L.  418,  sess.  36,  ch.  67).  is  expressly 
applicable  to  writs  of  habeas  corpus  returned  in 
term,  but  not  in  vacation.  It  declares  that 
"if  any  writ  shall  be  granted,  commanding 
the  sheriff  or  keeper  of  the  prison  where  any 
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person  shall  be  so  charged  in  execution,  for 
any  debt  or  damages  aforesaid,  to  have  the 
body  of  such  prisoner,  with  the  cause  of  his 
imprisonment,  in  the  Chancery  or  in  any  other 
court,  or  before  the  (jhancellur  or  any  judge, 
and  it  be  returned  upon  the  said  writ  that  such 
prisoner  is  charged  in  execution  as  aforesaid, 
then  and  in  every  such  case  such  prisoner  shall 
be  immediately  remanded,  and  shall  remain  in 
prison  according  tolaw,"«ic.  In  Cable v .  Cooper, 
15Johns.,  152,VanNess,  J.,  who  delivered  the 
opinion  of  the  court,  said  that  it  *might  [*I3O9 
well  be  doubted  whether  the  Habeas  Corpus  Act- 
(1  N.  R.  L.,  354,  sess.  36,  ch.  57),gives  to  a  judge 
or  the  Chancellor  in  vacation  a  right  to  dis- 
charge a  party  imprisoned,on  civil  process.  In 
the  case  of  Wilt<on  Ex-parte,  6  Cr.,  52,  the 
Supreme  Court  of  the  U.  S.  refused  to  allow  a 
writ  of  habeas  corpus,  where  the  person  was  in 
custody  on  a  ca.  sa.,  being  of  opinion  that  it 
was  not  the  proper  remedy  in  a  case  of  arrest 
under  a  civil  process.  The  truth  of  the  return 
to  a  writ  of  habeas  corpus  is  not  to  be  contro- 
verted, though  the  court  may  examine  into  the 
circumstances  of  a  fact,  by  affidavit,  in  order 
to  determine  whether  it  be  reasonable  to  bail 
the  prisoner  or  not.  (Hawk.  P.C.,  B,  2,  ch.  15, 
sees.  78,  79.) 

Mr.  Gold  said  that  the  court  might  look  to 
matters  dehors  the  return,  and  that  it  was  so 
decided  in  Tates'  case.  ( Tates  v.  The  People, 
6  Johns.,  337.) 

SPENCER,  Ch.  J.  This  court  has  power 
to  relieve  against  all  illegal  imprisonments, 
either  in  civil  or  criminal  cases.  It  is  a  power 
derived  from  the  common  law,  and  I  know  of 
no  limit  to  it  but  our  sound  discretion.  But 
we  are  of  opinion  that  the  writ  of  habeas  corpus 
is  not  the  proper  remedy  for  the  defendant  in 
this  case  and  shall  not,  therefore,  discharge 
him  from  imprisonment  on  this  writ.  We 
have  again  looked  into  the  affidavits  on  which 
the  motion  was  made  on  the  first  day  of  the 
term,  and  on  reconsidering  the  case,  we  are 
satisfied  that  there  was  nothing  to  warrant  the 
practice  pursued  by  the  attorney  of  the  plaint- 
iffs :  and  that  it  was  merely  an  experiment  on 
their  part  to  eet  their  money,  supposing,  prob- 
ably, that  if  the  defendant  was  taken  in  execu- 
tion at  so  great  a  distance  from  his  home,  he 
would  find  some  means  to  satisfy  the  debt. 
We,  therefore,  direct  that  the  rule  granted  on 
the  first  application  be  amended,  by  striking 
out  that  part  of  it  making  it  a  condition  of  his 
discharge  that  the  defendant  should  stipulate 
not  to  bring  an  action  for  a  false  imprison- 
ment. 

Rule  accordingly. 

Cited  in— 1  Barb..  349 ;  21  Barb..  433 ;  26  Barb.,  79 : 
15  How.  Pr.,  212  ;  45  How.  Pr.,  315;  59  How.  Pr.,  511 ; 
4  Abb.  Pr.  53;  6  Abb.  Pr.,  38  ;  1  Abb.  N.  S.,  438;:  14 
Abb.  N.  S.,  343 :  1  Park.,  196 ;  7  Leg-.  Obs.,  56 ;  8  W. 
Dig.,  108. 


*SIVER  t>.  SMITH.         [*31O 

Pleading  and    Practice  —  Amendment  —  When 
Leave  of  Court  Necessary — Costs. 

The  plaintiff  cannot  amend  his  declaration,  nor 
the  defendant  his  plea,  as  of  course,  within  the 
twenty  days  by  adding- a  new  count,  or  a  new  plea. 
This  can  only  be  done  by  leave  of  the  court. 
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THE  declaration  in  this  cause  contained  a 
single  count,  to  which  the  defendant 
pleaded  the  general  issue,  and  a  special  plea, 
and  gave  notice  of  a  rule  that  the  plaintiff  reply. 
<fec.  Within  twenty  days  thereafter,  the  plaint- 
iff delivered  to  the  defendant  a  declaration 
which  he  had  amended,  by  adding  a  second 
count  with  notice  to  plead,  &c.,  which  amend- 
ment had  been  made  without  any  application 
to  the  court.  The  defendant's  attorney,  with- 
out regarding  the  second  declaration,  entered 
the  default  of  the  plaintiff  for  not  replying  to 
the  plea  to  the  first  declaration. 

Mr.  E.  Williams,  for  the  plaintiff,  moved  to 
set  aside  the  default. 

Mr.  Starkweather,  contra. 

Per  Guriam.  The  plaintiff  cannot  amend 
his  declaration,  as  of  course,  by  adding  a  new 
count ;  nor  can  the  defendant  amend  his  plea, 
of  course,  by  adding  a  new  plea.  It  can  only 
be  done  by  leave  of  the  court,  on  special  appli- 
cation for  that  purpose.  On  this  ground,  the 
motion  ought  to  be  denied  ;  but  as  there  ap- 
pears to  have  been  a  mistake  on  the  part  of 
the  plaintiff's  attorney,  as  to  the  practice,  we 
grant  the  rule  on  payment  of  costs. 


JACKSON,  ex  dem.  BURNETT, 

B. 

KELLER. 

•Gouts — Several  Suits  Between  Same  Parties,  In- 
cluded in,  one  Affidavit  and  Notice — Bat  one 
Bill  of  Costs  Allowed. 

Where  there  are  several  suits  depending  between 
the  same  parties,  and  which  are  included  together 
•on  the  same  paper,  in  one  affidavit  and  notice  of  a 
motion,  only  one  bill  of  costs  is  allowed  to  be  taxed 
on  the  motion  being  granted. 

rpHERE  were  fourteen  causes  at  the  suit  of 
J-  the  same  lessor  of  the  plaintiff.  A  motion 
had  been  made  grounded  on  an  affidavit  and 
notice,  in  which  the  titles  of  all  the  causes  were 
included  together.  A  question  was  now  raised 
3 1 1*]  whether  *the  plaintiff's  attorney,  his 
motion  having  been  granted,  could  have  costs 
taxed  in  each  of  the  causes. 

Mr.  Throop  for  the  plaintiff. 

Mr.  Sill,  contra. 

Per  Curiam.  Where  there  are  several  causes 
depending  which  are  included  together,  on  the 
same  paper,  in  one  affidavit  and  notice,  there 
can  be  but  one  bill  of  costs.  Here  are  fourteen 
•causes,  all  entitled  in  one  affidavit  ;  and  the 
party  is  never  allowed  to  make  out  and  have 
taxed  a  separate  bill  of  costs  in  each  cause. 

Cited  in— 3  Cow.,  385 ;  2  Wend.,  211 ;  11  Wend.,  173: 
1  Den.,  683;  50  N.  Y..  181;  1  Blatch.,  J58. 


LAMBERT  ET  AL.  v.  J.  PAULDING. 
W.  PAULDING  v.  THE  SAME. 

Delivery  of  Execution  to  Sheriff— Binds  Goods  of 
Debtor  before  Actual  Levy— Removal  of  Goods 
by  Debtor,  to  Another  County — Sale  thereunder 
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Subsequent  Execution  to  Bona  Fide  Purchaser 
— Purchaser's  Title  Good — Plaintiff  under 
First  Execution,  Entitled  to  Proceeds. 

The  goods  of  the  debtor  are  bound  by  the  delivery 
of  the  execution  to  the  sheriff,  and  the  creditor  in 
the  execution  acquires  a  lien  of  which  he  cannot  be 
deprived  by  the  act  of  the  debtor :  and  if  the  goods, 
before  an  actual  levy  and  sale,  are  removed  by  the 
debtor  out  of  the  bailiwick  of  the  sheriff,  into 
another  county,  and  are  there  taken  and  sold  under 
an  execution  subsequently  issued,  though  the  hona 
fide  purchaser,  at  such  sale,  acquires  a  valid  title  to 
thearoods,  yet  the  proceeds  of  such  sale  in  the  hands 
of  the  sheriff  will  be  ordered  to  be  paid  to  the  plaint- 
iff in  the  first  execution,  to  the  amount  of  his  debt, 
leaving  the  residue,  if  any,  for  the  plaintiff  in  the 
second  execution. 

MR.  CAINES.  for  the  plaintiffs  in  the  first 
cause,  moved  that  the  sheriff  of  the  Coun- 
ty of  Westchester  do  pay  to  the  plaintiffs  in 
the  first  suit  above  mentioned,  or  to  their  at 
torney,  out  of  the  moneys  in  his  hands,  arising 
from  the  sale  of  the  sloop  Euphemia,  on  the 
executions  in  the  above  causes,  the  amount  of 
the  execution  in  the  first  cause.  From  the  affi- 
davits which  were  read,  it  appeared  that  on 
Aug.  11,  last,  a  judgmentwasentered  npagainst 
the  defendant,  at  the  suit  of  the  plaintiffs  in  the 
first  cause,  and  on  Aug.  12,  a  fieri  facias  was 
issued  thereon,  directed  to  the  sheriff  of  the 
City  and  County  of  N.  Y.,  with  directions  to 
levy  on  the  sloop  Euphemia,  belonging  to  the 
defendant,  then  lying  in  the  City  ;  but  no 
actual  levy  was  made.  On  Monday.  Aug.  14, 
the  defendant  being  told  by  his  attorney  that 
there  would  probably  be  a  judgment  entered 
up  against  him  at  the  suit  of  Lambert  and 
others,  on  Aug.  15,  confessed  a  judgment  in 
favor  of  the  plaintiff  *(W.  P.),  in  the  |*312 
second  cause,  on  a  bond  dated  July  1,  1814, 
conditioned  for  the  payment  of  $7,370.  The 
judgment  roll  was  filed  in  the  clerk's  office,  at 
2  o'clock,  P.  M.,  and  an  execution  issued 
thereon  to  the  sheriff  of  N.  Y. ;  but  the  plaint- 
iff's attorney  then  learning,  for  the  first  time, 
that  a  judgment  had  been  actually  entered  up 
in  the  first  cause,  and  an  execution  issued 
thereon  to  the  sheriff  of  N.  Y.,  countermand- 
ed his  execution  on  the  same  day,  and  issued 
a  test.  fi.  fa.  to  the  sheriff  of  Westchester, 
which  was  delivered  to  his  deputy  on  the 
morning  of  Aug.  15.  It  appeared  that  the 
defendant,  on  the  morning  of  Aug.  14,  re- 
moved the  sloop  from  N.  Y.  to  Tarrytown,  in 
the  County  of  Westchester  ;  and  the  sheriff  of 
that  county,  there  seized  and  sold  the  vessel, 
under  the  test.fi.  fa.  so  delivered  to  him  in  the 
second  suit ;  but  the  money  arising  from  the 
sale,  being  $1,800,  was  retained  in  his  hands, 
by  an  order  of  the  Recorder  of  the  City  of  N. 
Y.,  until  an  application  should  be  made  to  this 
court.  On  Aug.  1*J,  a  test,  fi.fa.  in  the  first  suit 
was  delivered  to  the  sheriff  of  Westchester. 

Mr.  Caines,  in  support  of  the  motion,  said 
that  he  did  not  intend  to  deny  the  common 
law  right  of  a  debtor  to  prefer  one  creditor  to 
another,  nor  that  a  judgment  confessed  for  a 
bonafide  debt,  in  favor  of  one  creditor,  during 
the  pendency  of  a  suit  by  another,  might  gain 
a  legal  priority  over  the  judgmentsubsequent- 
ly  recovered,  though  confessed  with  a  view  to 
such  priority  ;  but,  he  said,  to  warrant  that 
priority,  the  execution  on  the  judgment  con- 
fessed must  be  delivered  to  the  sheriff  before 
the  execution  sued  out  on  the  judgment  re- 
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covered.  Such  was  the  case  of  Holbird  v. 
Anderson,  5  T.  II.,  235,  inaccurately  stated  by 
Mr.  Tidd,  in  which  the  execution  on  the  judg- 
ment confessed  was  in  the  sheriff's  hands  two 
hours  before  the  execution  on  the  judgment  re- 
covered. The  reverse  was  the  fact  in  the  case 
now  before  the  court.  The  rule,  therefore, 
qui  prior  in  tempore,  potior  in  jure,  would 
govern  the  rights  of  the  plaintiffs  in  the  re- 
spective suit. 

3 1 3*]  *Mr.  Talcot,  contra,  for  the  plaintiff, 
Paulding.  By  the  Statute  (sess.  36,  ch.  5,  sec. 
6)  no  execution  binds  the  goods  of  the  defend- 
ant, until  such  execution  is  delivered  to  the 
sheriff,  or  other  officer,  to  be  executed.  The 
provision  of  the  Statute  prevents  the  debtor 
from  making  any  sale  of  the  property  ;  but  if 
the  goods  remain  in  the  possession  of  the  debt  or, 
without  having  been  levied  on  by  the  sheriff, 
on  the  execution  in  his  hands,  they  may  be 
levied  on  and  disposed  of,  by  virtue  of  any 
other  execution,  for  a  bona  fide  debt,  though 
subsequently  issued  ;  and  the  purchaser  under 
such  subsequent  execution  will  hold  the  prop- 
erty. Under  this  Statute,  it  has  been  held 
"  that  neither  before  nor  since  the  Statute  of 
Frauds,  is  the  property  of  the  goods  altered, 
but  remains  in  the  defendant  until  execution 
executed"  (2  Eq.  Gas.  Abr.,  381,  per  Lord 
Hardvvicke;  Hotchkissv.  M'  Vickar,per  Spencer, 
J.,  12  Johns.,  403,  407);  and  the  meaning  of 
the  words,  "that  the  goods  shall  be  bound 
from  the  delivery  of  the  writ  to  the  sheriff," 
is,  that  after  the  writ  is  so  delivered,  if  the 
defendant  makes  any  assignment  of  his  goods, 
except  in  market  overt,  or  by  becoming  a  bank- 
rupt, which  is  an  assignment  in  law,  the  sher- 
iff may  take  them  in  execution.  If  two  writs 
of  execution  be  delivered  to  the  sheriff  on  dif- 
ferent days,  and  the  sheriff  executes  the  last 
writ  first,  by  making  sale  of  the  goods,  the 
sale  will  stand  good,  and  the  plaintiff  who 
delivered  the  execution  first  to  the  sheriff,  may 
have  his  remedy  against  him.  (Garth.,  420 
Sanford  v.  Roota,  12  Johns.,  162  ;  2  Salk.,  320 
IT.  H.,  729;  1  Ld.  Raym.,  252;  2  Vent.,  218 
3  Lev.,  69,  191  ;  Ld.  Raym.,  724.)  Though  a 
Ji.  fa.  binds  the  goods,  as  against  the  defend- 
ant, yet  the  property  remains  in  him,  until  exe- 
cution executed  ;  and  therefore  a  sale  under  a 
subsequent  execution  vests  a  title  in  the  pur- 
chaser ;  and  the  plaintiff  in  the  first  execution 
is  left  to  his  remedy  against  the  sheriff,  unless 
there  has  been  some  fault  or  laches  on  his  part. 
(Payne  v.  Z)m0,4East,  5:23.)  The  cases  referred 
to  show  that  the  property  of  the  defendant 
is  not  so  completely  bound,  by  the  delivery  of 
an  execution  to  the  sheriff,  but  that  the  former 
has  some  control  over  it,  until  execution  exe- 
cuted, or  until  it  is  levied  upon  and  sold  under 
an  execution  subsequently  issued,  or  is  trans 
314*J  ferred  by  the  operation  of  a  *bankrupt 
law.  The  defendant,  then  in  this  case,  had  a 
right  to  remove  his  property  before  execution 
executed.  It  does  not  appear  that  when  he 
removed  his  vessel  to  T.  that  he  knew  tliat  an 
execution  had  been  issued  against  him:  though 
he  expected  that  there  would  be  such  an  exe- 
cution the  next  day.  Even  if  he  had  known 
of  the  execution  being  in  the  hands  of  the 
sheriff,  he  had  a  right  to  remove  his  property 
beyond  its  reach,  before  any  levy  was  actually 
made. 
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Again  ;  a  debtor  has  a  right  to  prefer  one 
creditor  to  another,  and  confess  a  judgment 
for  a  bona  fide  debt  due,  without  its  being 
deemed  fraudulent,  there  being  no  bankrupt 
law  to  prevent  it.  (5  T.  R.,  235,  420,  425; 
Rob.  on  Fraud.  Conv.,  491.)  Indeed,  it  is  not 
pretended  that  W.  Paulding's  judgment  was 
not  for  a  just  debt  then  due. 

Again  ;  the  judgment  of  Lambert  and  others 
was  entered  up  Aug.  11,  being  the  quarto  die 
pout  of  the  August  Term,  as  a  final  judgment ; 
but  if,  as  is  the  opinion  of  many  of  the  bar, 
the  rule  for  judgment  should  have  been  nisi, 
final  judgment  could  not  have  been  entered 
regularly,  until  Aug.  15. 

Mr.  Guinea,  in  reply,  said  that  he  did  not 
deny  the  law  of  the  cases  which  had  been 
cited  ;  but  the  present  case  was  easily  to  be 
distinguished  from  them,  by  considering  the 
parties  against  whom  the  applications  were 
made  in  the  cases  relied  on.  They  were  either 
bona  fifo  purchasers,  and  the  attempt  was  to 
take  from  them  what  they  had  honestly  pur- 
chased and  paid  for,  or  sheriffs  who  were  to 
be  made  to  pay  another's  debt.  The  contest 
here  is  between  two  incumbranceson  the  same 
subject  matter.  The  lien  acquired  by  the  first 
could  not  be  impaired  by  any  act  of  the  second, 
either  by  himself  or  jointly  with  the  owner  of 
the  chattel.  When  the  Lamberts  lodged  their 
writ  with  the  sheriff,  they  acquired  a  lien  on 
the  vessel ;  and  when  the  writ  of  W.  P.  was 
delivered  to  the  sheriff,  he,  or  his  attorney, 
knew  of  the  previous  lien  of  the  Lamberts. 
The  subsequent  sale  of  the  *sheriff  of  [*315 
Westchester,  on  the  test.  fi.  fa.  of  W.  P.  was 
subject  to  a  lien  of  the  execution  of  the  Lam- 
berts. By  granting  this  motion,  the  property 
in  the  vessel  acquired  by  the  purchaser,  under 
the  sheriff's  sale,  will  remain  undisturbed. 
The  purchaser  keeps  what  he  has  bought ;  but 
the  proceeds  in  the  hands  of  the  sheriff  are 
subject  to  the  lien  of  the  first  execution  of  the 
Lamberts.  W.  P.,  in  selling,  acted  for  the 
Lamberts,  to  the  amount  of  their  prior  lien, 
and  for  himself  as  to  the  residue.  The  prop- 
erty passed  and  continued  in  the  vendee.  From 
these  facts,  and  the  consequences  to  be  de- 
duced from  them,  it  is  evident  that  the  grant- 
ing of  this  motion  will  leave  the  principles  of 
the  cases  cited  untouched,  and  be  perfectly 
consistent  with  them. 

Per  Curiam.  The  delivery  of  the  fi.  fa.  in 
the  suit  of  Lambert  and  others,  against  the 
defendant,  to  the  sheriff  of  the  Gity  and  Coun- 
ty of  N.  Y.,  bound  the  goods  of  the  defendant, 
then  in  his  bailiwick  ;  and  the  plaintiffs,  in 
that  execution,  cannot  be  deprived  of  the  lien 
on  the  sloop,  which  was  then  lying  in  N.  Y., 
by  the  act  of  the  defendant,  in  removing  the 
vessel  into  another  county.  He  would  be 
liable  to  an  action,  at  the  suit  of  the  sheriff, 
for  so  removing  the  property.  We  therefore 
grant  a  rule  that  the  sheriff  of  WeMchester  pay 
over  to  the  plaintiff  in  thefirst  suit,  the$l,HOO, 
the  proceeds  of  the  sale  of  the  sloop  Euphemia, 
remaining  in  his  hands. 

Motion  granted. 

Distinguished— 54  N.  Y.,  111. 

Cited  in— -1  Cow.,  411,  469:  29  N.  Y.,  490;  7  Hun. 
412 :  25  Barb.,  634 :  10  Abb.  Pr.,  94  ;  5  Bos.,  536 ;  41  N. 
J.  L.,  287. 
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BANK  OF   AMERICA  «.  WOODWORTH. 

Promissory  Note — Addition  of  Place  of  Payment, 
by  Maker,  after  Indorsement — Immaterial  Al- 
teration— Demand  at  Such  Place  Sufficient. 

After  a  note  was  made  and  indorsed,  the  maker, 
without  the  knowledge  or  consent  of  the  indorser 
(both  of  whom  resided  in  Albany,  where  the  note 
was  madeKadded  in  the  margin,  "payable  at  the  Bank 
of  America,"  and  payment  was  demanded  at  that 
Bank,  in  the  City  of  N.  Y.,  and  due  notice  of  non- 
payment sent  by  post  to  the  indorser,  in  Albany. 
Held  that  the  addition  of  the  place  of  payment  was 
an  immaterial  alteration,  and  that  the  demand  and 
notice  were  sufficient  to  charge  the  indorser. 

Citations-14  Johns.,  114;  17  Johns.,  248:  2  H.  Bl., 
509:  4  Campb.,  200;  Bailey,  96;  3  Esp.,  57 ;  7  East, 
385 ;  1  Campb.,  424;  1  HoltiT.  P.,  363. 

A  SSUMPSIT  on  a  promissory  note,  dated 
£1  Albany,  April  17,  1817,  for  $2,500,  made 
316*]  by  James  Kane,  payable  *sixty  days 
after  date,  to  the  defendant  or  his  order,  in- 
dorsed by  him  and  by  John  Kane,  to  the 
plaintiffs.  In  the  margin  of  the  note  were 
written  the  following  words  :  "Payable  at  the 
Bank  of  America,  James  Kane."  The  cause 
was  tried  in  Dec.  1818,  before  the  C hie f  Justice. 
The  plaintiffs  proved  the  making  of  the  note, 
and  the  indorsement  by  the  defendant,  that 
payment  was  demanded  at  the  Bank  of  America 
June  19,  1818,  which  was  refused,  and  that 
notice  of  non-payment  was  regularly  given  to 
the  defendant,  who  resided  in  Albany,  by  a 
letter  to  him,  sent  by  the  first  post  thereafter. 
The  defendant's  counsel  insisted  that  the 
plaintiffs  had  not  made  out  their  case  ;  that 
they  ought  to  have  proved,  in  the  first  instance, 
that  the  memorandum  in  the  margin  of  the 
note  was  made  before  it  was  indorsed  by  the 
defendant,  as  it  formed  no  part  of  the  contract. 
The  Chief  Justice  inclined  to  the  opinion  that 
the  presumption  of  law  was  that  the  memo- 
randum was  made  prior  to  the  indorsement. 
The  defendant  then  called  James  Kane,  the 
maker  of  the  note,  as  a  witness,  who  was  ob- 
jected to,  but  the  objection  was  overruled. 
The  witness  testified  that  the  note  was  made 
and  indorsed  for  his  accommodation ;  that 
after  the  defendant  had  indorsed  the  note,  and 
after  it  was  delivered  to  the  witness,  he  made 
and  subscribed  the  memorandum  in  the  mar- 
gin of  the  note,  without  the  knowledge  or  con- 
sent of  the  defendant  ;  that  the  witness  then 
resided,  and  has  continued  to  reside  ever  since, 
in  Albany  ;  that  after  the  indorsement  of  the 
note  by  the  defendant  and  by  John  Kane,  it 
was  discounted  by  the  plaintiffs,  for  the  use 
and  benefit  of  the  witness. 

A  verdict  was  taken  for  the  plaintiffs,  by 
consent,  subject  to  the  opinion  of  the  court  on 
the  above  case,  with  leave  to  either  party  to 
turn  the  same  into  a  special  verdict. 

Mr.  Hoffman,  for  the  plaintiffs  : 

1.  The  note  was  not  made  payable  at  any 
particular  place.  A  demand  of  payment, 
therefore,  of  the  defendant  personally,  or  at 
such  place  as  he  should  appoint  for  that  pur- 
pose, was  sufficient.  (Thompson  v.  Ketcham, 
4  Johns.,  285  ;  Anderson  v.  Drake,  14  Johns., 
114.)  The  maker  of  a  note  is  liable  every- 
where. 

3 1 7*]  *2.  It  is  competent  to  the  maker  of 
a  note  to  appoint  a  place  of  payment,  and  a 
demand  at  such  place  is  sufficient  to  charge 
the  indorser.  (Saundersoii  v.  Judge,  2  H.  Bl., 
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509.)  In  the  case  of  The  State  Bank  v.  Hurd, 
12  Tyng.,  172,  where  the  maker  had,  after 
the  note  was  made,  directed  that  the  bank 
notice  should  be  left  for  him  at  a  partic- 
ular place,  the  Supreme  Court  of  Mass,  were 
of  opinion  that  this  was  equivalent  to  a  more 
formal  demand,  and  dispensed  with  the  neces- 
sity of  making  a  demand  at  his  house  or  usual 
place  of  business.  A  personal  demand  of  pay- 
ment, where  no  place  is  fixed  in  the  note  for 
that  purpose,  is  always  sufficient.  It  is,  then, 
in  the  power  of  the  maker,  by  changing  the 
place  of  his  residence,  before  the  note  falls  due, 
to  fix  a  place  of  demand  different  from  that  in 
which  he  resided  when  it  was  made.  A  for- 
tiori, he  may,  by  special  agreement,  appoint 
the  place  of  payment.  The  indorser  of  a  note 
is  like  the  drawer  of  a  bill  of  exchange,  and 
the  maker  like  the  acceptor  of  a  bill  (Chit,  on 
Bills,  238,  2d  ed.)  ;  and  this  resemblance  being 
fixed,  the  law  is  the  same  in  regard  to  both. 
Now,  it  is  the  common  practice  of  merchants, 
to  accept  bills  payable  at  a  particular  place  ; 
and  such  acceptances  have  been  held  valid, 
though  the  courts  in  England  have  differed  in 
their  opinion  as  to  the  effect  of  such  a  quali- 
fied acceptance.  (Gammon  v.  Schmoll,  5  Taunt., 
344;  Lyon  v.  Sundius,  1  Campb.,  424;  Head 
v.  Sewell,  1  Holt  N.  P.,  363  ;  Price  v.  Mitchell, 
4  Campb.,  200.) 

3.  Adding  the  place  of  payment  by  the 
maker,  after  the  note  was  indorsed,  was  not  a 
material  alteration,  nor  did  it  vary  the  respon- 
sibility of  the  parties.  (Bayley  on  Bills,  43, 
44  ;  Smith  v.  Abbott,  Str.,  1152  ;  2  Wils.,  9  ; 
Trapp  v.  Spearman,  3  Esp.,  N.  P.,  57;  1 
Campb.,  82,  note.)  In  Marter  v.  Miller,  4  T. 
R.,  320,  the  date  of  the  bill  was  altered  after  it 
had  been  accepted,  so  as  to  accelerate  the  day 
of  payment,  and  the  alteration  was,  therefore, 
held  material.  Where  a  blank  note  is  indorsed, 
and  the  blanks  are,  afterwards,  filled  up  by 
the  holder,  the  note  is  considered  valid  and 
binding  on  the  indorser.  (Russell  v.  Langstaff, 
Doug.,  514.) 

*4.  James  Kane,  being  the  maker  [*318 
of  the  note,  was  not  a  competent  witness. 
(Skilding  v.  Warren,  15  Johns.,  270  ;  Hubbly  v. 
Brown,  16  Johns.,  70.) 

Mr.  T.  A.  Emmet,  contra,  contended  that 
this  case  was  distinguishable  from  any  of  the 
cases  which  had  been  cited.  The  defendant 
had  no  notice  of  any  addition  to  the  note,  or 
of  its  alteration.  (Chit,  on  Bills,  118,  119  ;  3 
Esp.,  N.  P.,  57.)  The  undertaking  of  an  in- 
dorser is  conditional  ;  it  is  that  he  will  pay 
the  note,  if  the  maker  does  not  pay  it,  after  a 
proper  demand  of  him,  according  to  its  tenor, 
and  due  notice  is  given  to  the  indorser  of  the 
default  of  the  maker.  The  engagement  of  the 
indorser  must  always  be  in  reference  to  the 
condition  of  the  note  at  the  time  of  the  in- 
dorsement. If  a  note  is  not  made  payable  at 
a  particular  place,  the  holder  must  use  due 
diligence  to  find  the  maker,  and  if  he  lias 
removed  to  another  place,  he  must  demand 
payment  of  him  there  ;  but  where  the  place  of 
payment  is  fixed,  the  demand  of  payment  need 
not  be  made  elsewhere.  (14  Johns.,  114;  6 
Mass.,  524.)  So,  the  undertaking  of  the  in- 
dorser must  vary  with  the  fact  of  the  note 
being  payable  or  not  at  a  particular  place.  The 
demand  of  the  maker,  according  to  the  terms 
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of  the  note,  is  a  condition  precedent  to  the 
liability  of  the  imlorser,  who  has  a  right  to 
insist  that  the  demand  should  be  made  of  the 
maker  according  to  the  tenor  of  the  note.  If, 
therefore,  the  contract  is  varied,  without  the 
knowledge  or  consent  of  the  collateral  prom 
isor,  he  is  discharged.  The  undertaking  of 
the  defendant  was  to  be  responsible,  if  a  de 
mand  of  payment  was  made  of  the  maker  in 
Albany,  his  place  of  residence.  This  being 
an  accommodation  note,  can  make  no  differ- 
ence. In  Saunderson  v.  Judge,  2  H.  Bl.,  509, 
the  memorandum  at  the  foot  of  the  note  was 
made  by  the  maker,  before  the  note  was  nego- 
tiated. So  in  the  case  of  the  State  Bank  v. 
Hard,  both  the  maker  and  indorsergave  direc- 
tions as  to  the  place  where  the  notices  were  to 
be  left.  Suppose  the  maker,  after  the  note 
has  been  indorsed,  without  the  knowledge  or 
consent  of  the  indorser,  should  appoint  Phila 
delphia  or  Charleston  as  the  place  where  pay- 
ment was  to  be  demanded,  a  much  longer  time 
must  elapse  before  the  indorser  here  could 
receive  notice  of  non-payment,  and  his  secu- 
319*]  rity  *may  be  greatly  diminished.  If 
the  maker  is  allowed  to  add  one  place  of  pay- 
ment different  from  that  in  which  he  resides, 
or  in  which  the  note  is  dated,  he  may  assign 
any  place,  however  remote,  for  that  purpose. 
The  indorser,  calculating  on  the  place  of  pay- 
ment to  be  that  of  the  maker's  residence,  may 
suffer  the  means  of  indemnity  to  pass  from 
his  hands,  supposing,  from  the  lapse  of  time 
since  the  note  was  due,  that  it  has  been  regu- 
larly paid.  In  Oathwaite  v.  Luntley,  4  Campb., 
179,  after  a  bill  had  been  drawn  and  indorsed, 
and  left  for  acceptance,  the  date  was  altered 
from  the  5th  to  the  15th  of  March,  without 
the  consent  of  the  drawers.  Lord  Ellenbor- 
rough,  who  held  it  to  be  void,  observed  that 
"it  is  impossible  to  say  that  postponing  the 
time  of  paymentis  always  advantageous  to  the 
parties  liable  on  the  bill.  Without  my  know- 
ing it,  I  may  be  out  of  England  at  the  time 
when  the  bill  I  drew  becomes  dishonored,  and 
thus,  having  made  no  provision  for  it,  from 
the  belief  that  it  was  duly  honored  some  time 
before,  this  postponement  may  cause  the  ruin 
of  my  credit."  So,  in  the  present  case,  the 
indorser  may  suppose  the  note  paid,  as  the 
maker  lived  in  Albany,  and  he  had  received 
no  notice  of  its  being  dishonored,  after  the 
time  of  payment  had  elapsed  ;  but  if  he  is  to 
be  made  liable  on  a  notice  of  non-payment 
arriving  from  Charleston  or  New  Orleans  two 
months  after,  he  may  be  ruined. 

Mr.  Wetts,  in  reply.  The  memorandum,  in 
the  margin  of  the  note,  was  merely  to  give 
information  where  the  maker  was  to  be  found. 
It  formed  no  part  of  the  contract.  Whatever 
difference  of  opinion  may  exist  among  the 
judges  of  the  different  courts  in  England,  it  is 
the  decision  of  this  court,  in  the  case  of  Wolcott 
v.  Van  Santvoord,  that  the  designation  of  the 
place  of  payment  makes  no  part  of  the  con- 
tract, at  least,  as  between  the  immediate  par- 
ties, as  the  holder  and  maker  or  the  acceptor. 
But  it  is  said  that  putting  this  memorandum 
on  the  note  after  it  was  indorsed,  rendered  it 
void,  as  regards  the  defendant ;  but  the  note 
cannot  be  good  as  to  the  maker,  and  void  as  to 
the  indorser.  An  alteration  in  a  material  part 
vitiates  it  entirely,  as  to  every  person.  Chitty, 
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in  stating  what  alterations  are  material,  puts, 
by  way  of  example,  *this  very  case,  [*352O 
the  insertion  of  a  place  of  payment,  as  an 
instance  of  an  immaterial  alteration,  which 
did  not  affect  the  validity  of  the  bill  or  note. 
(Chit,  on  Hills,  118,  119  :  3  Esp.  N.  P.,  57  ;  4 
T.  R.,  320  ;  Marxon  v.  PMit,  1  Campb.,  82  n; 
2  Starkie,  45.)  The  case  of  Outhicaile  v.  Lunt- 
ley was  that  of  a  material  alteration  in  the  date 
of  the  bill ;  and  the  observation  of  Lord  E. 
must  be  taken  in  reference  to  that  fact.  The 
case  of  Anderson  v.  Drake  does  not  support 
the  proposition  that  the  undertaking  of  the 
indorser  is  merely  collateral,  and  that  he  will 
pay,  if  the  maker  does  not,  on  demand  at  his 
place  of  residence.  Thompson,  Ch.  J.,  ob- 
serves only,  that  the  presumption  is  that  the 
note  is  payable  where  it  is  dated  ;  and  that 
presumption  was  rebutted,  by  proof  that  the 
maker,  in  fact,  resided  elsewhere.  A  demand 
of  payment  may  be  made  of  the  maker  person- 
ally, or  at  his  place  of  residence,  or  at  a  place 
designated  by  him  for  that  purpose.  The 
maker  may  dispense  with  a  personal  demand. 
This  doctrine  was  laid  down  in  iSaunderson  v. 
Judge,  and  recognized  by  this  court  in  Ander- 
son v.  Drake.  In  Parker  v.  Gordon,  1  East, 
385,  it  was  decided  that  to  lay  the  foundation 
for  an  action  against  the  acceptor,  the  demand 
of  payment  must  be  made  at  the  place  desig- 
nated by  the  acceptor.  Now,  if  the  acceptor 
of  a  bill  can,  by  his  own  act,  designate  the 
place  of  payment,  why  may  not  the  milker  of 
a  note  ?  The  indorsees  undertaking  is  equally 
collateral  in  the  one  case  as  in  the  other.  It 
is  begging  the  question  to  say  that  the  jndors- 
er's  engagement  is  only  to  pay,  in  case  the 
maker  does  not,  after  a  demand  at  his  place 
of  residence.  The  undertaking  is  much 
broader  ;  it  is  that  he  will  pay,  in  case  of  non- 
payment by  the  maker,  after  a  demand  of  him 
personally,  or  at  the  place  he  may  appoint  for 
that  purpose.  In  the  case  in  12  Mass,  the 
maker  did  fix  the  place  of  payment,  without 
the  assent  of  the  indorser.  The  words  of  the 
reporter  are,  that  "notices,  &c.,  were  left  for 
the  promisor,  and  for  the  defendant  as  in- 
dorser. at  one  Metcalf's  shop,  in  Cornhill, 
Boston,  by  direction  of  the  said  L.  <te  H.  re- 
spectively." Suppose  that  there  had  been  no 
place  designated  by  the  maker,  in  the  present 
case,  and  he  had  come  to  N.  Y.  *on  the  [*#2 1 
day  of  payment,  and  the  holder  had  made  a 
personal  demand  of  him,  and  he  had  refused 
payment,  would  not  that  have  been  sufficient 
to  charge  the  indorser,  on  due  notice  to  him  ? 
If  this  doctrine  produces  any  inconvenience  to 
the  indorser,  it  results  necessarily  from  the 
contract  to  which  he  has  given  his  consent. 
To  hold  that  a  maker  or  acceptor,  after  a  bill 
or  note  is  indorsed,  cannot  designate  a  place 
of  payment,  would  greatly  impede  the  negotia- 
bility of  these  instruments. 

Again  ;  the  maker  of  the  note,  on  the  ground 
of  interest,  as  well  as  principles  of  public 
policy,  ought  not  to  have  been  admitted  as  a 
witness.  (Powell  v.  Water*,  17  Johns.,  176; 
10  Johns.,  23  ;  15  Johns.,  270  ;  16  Johns.,  70.) 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court  (after  stating  the  facts) : 

The  question  made  upon  the  argument  is, 

whether,  under  these  facts,  a  demand  of  pay- 
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ment  at  the  Bank  of  America  was  sufficient. 
On  the  part  of  the  defendant,  it  was  contended 
that  a  personal  demand  of  the  maker  at  his 
residence,  or  place  of  business  in  Albany,  was 
necessary  ;  that  it  was  not  competent  to  the 
maker,  by  any  act  of  his,  to  alter  the  place  of 
payment ;  and  there  having  been  no  personal 
demand,  nor  any  demand  at  the  residence  or 
place  of  business  of  the  maker  in  Albany,  the 
indorser  was  discharged.  When  the  note  was 
indorsed  by  the  defendant,  it  was  not  payable 
at  any  place.  Had  not  the  memorandum 
been  made,  and  had  the  residence  of  the  maker 
continued  to  be  in  Albany,  and  if  he  himself 
had  been  in  Albany  on  the  day  the  note  fell 
due,  undoubtedly  the  demand  must  have  been 
made  of  the  maker,  either  personally,  or  at  his 
place  of  business  in  Albany,  to  charge  the 
indorser.  If,  however,  the  maker  had  changed 
his  residence  before  the  note  fell  due,  or  if  he 
had  been  met  with  in  N.  Y. ,  or  elsewhere, 
when  the  note  fell  due,  a  personal  demand 
upon  him  would  have  been  regular,  and  suf- 
ficient to  fix  the  indorsers.  It  cannot  be  said, 
then,  that  it  was  any  part  of  the  contract,  as 
between  the  immediate  parties  to  the  note,  that 
demand  should  be  made  of  the  maker  in 
Albany,  or  that  the  indorsers  relied  upon  the 
3252*]  necessity  *of  such  a  demand,  or  that 
the  note  was  indorsed  in  the  confidence  or 
expectation  that  a  demand  of  payment  was  to 
be  made  only  in  Albany.  In  Anderson,  v. 
Drake,  14  Johns.,  114,  it  was  decided  that  a 
bill  or  note  is  not  payable  where  it  is  dated, 
but  that  where  no  place  is  appointed  in  the 
note  itself,  it  must  be  demanded  at  the  known 
permanent  residence  of  the  maker.  In  that 
-case,  when  the  note  was  given,  the  maker 
resided  in  N.  Y.,  and  before  it  fell  due  he 
removed  to  Kingston,  which  fact  being  known 
to  the  holder  when  the  note  fell  due,  we  held 
that  payment  ought  to  have  been  demanded 
of  him  at  Kingston.  In  Wolcott  v.  Van  Sant- 
voord,  17  Johns.,  248,  it  was  decided  that  the 
time  and  place  of  payment  formed  no  essen- 
tial part  of  the  contract,  as  betweeen  the 
immediate  parties  to  a  note  or  bill,  although, 
as  regards  the  indorser,  and  to  charge  him,  it 
is  necessary  to  use  clue  diligence,  by  demand- 
ing payment  of  the  maker  or  acceptor  on  the 
day  the  note  or  bill  falls  due,  and  giving 
notice  on  that,  or  the  subsequent  day  to  the 
indorser.  The  note  being  silent  as  to  the 
place  of  payment,  is  it  not  competent  to  the 
maker  to  designate  a  place  where  payment 
shall  be  made  ?  And  if  so,  will  not  a  demand 
at  such  place  be  sufficient,  and  dispense  with 
the  necessity  of  a  personal  demand  ? 

The  case  of  Saunderson  v.  Judge,  2  H.  Bl., 
509,  seems  to  me  to  be  very  much  in  point  on 
this  part  of  the  case.  The  action  was  on  a 
note  by  the  last  indorsee  against  the  second 
indorsee,  and  one  of  the  questions  was, 
whether  a  regular  demand  of  payment  had 
been  made  upon  Sharp,  the  maker  of  the  note. 
At  the  foot  of  the  note  was  a  memorandum  by 
Sharp,  that  he  would  pay  it  at  the  house  of 
Saunderson  &  (Jo.,  the  plaintiffs  in  the  suit. 
Sometime  before  the  note  fell  due,  Sharp 
absconded,  and  there  was  no  demand  on  him. 
The  court  decided  that  it  was  no  part  of  the 
contract  that  the  note  should  be  paid  at  the 
house  of  Saunderson  &  Co.,  and  therefore  it 
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need  not  be  stated  in  the  declaration  ;  that  the 
maker  had  merely  appointed  the  house  of  his 
banker  as  the  place  where  he  was  to  be  called 
upon  for  payment,  and  when  it  would  be  paid; 
yet  this  was  both  an  undertaking  that  there 
should  be  cash  there,  and  also  an  order  to  the 
banker  to  pay  it;  that  it  was  not  necessary  that 
a  demand  *should  be  personal  ;  it  was  [*323 
sufficient  if  it  be  made  at  the  house  of  the 
maker  of  the  note,  and  it  was  the  same  thing, 
in  effect,  if  it  be  made  at  the  place  where  he 
appoints  it  to  be  made  ;  that  if  Judge  had 
been  the  holder  of  the  note,  it  would  have 
been  enough  for  him  to  have  presented  it  for 
payment  at  the  house  of  Saunderson  &  Co.; 
and  as  they  at  whose  house  it  was  to  be  paid 
were  themselves  the  holders  of  it,  it  was  a  suf- 
ficient demand  for  them  to  turn  to  their  books 
and  see  the  maker's  account  with  them,  and  a 
sufficient  refusal  to  find  that  he  had  no  effects 
in  their  hands.  In  Pi-ice  v.  Mitchell,  4  Campb. 
200,  the  action  was  brought  by  the  indorser 
against  the  maker  of  a  promissory  note,  at  the 
foot  of  which  were  these  words  :  "  At  Messrs. 
Veres,  Smart  &  Co.,  77  Lombard  Street,  Lon- 
don." It  was  contended  for  the  defendant 
that  the  note  when  due  ought  to  have  been 
presented  for  payment  at  Messrs.  Veres, 
Smart  &  Co.  Gibbs,  Gh.  J.  was  of  opinion  that 
the  words  at  the  foot  of  the  note  were  only  a 
memorandum  where  payment  might  be  de- 
manded. He  observed  that  had  they  been 
inserted  in  the  body  of  the  note,  they  would 
have  formed  a  part  of  the  contract,  and  a  pre- 
sentment there  would  have  been  necessary  ; 
and  he  referred  to  the  last  edition  of  Bailey 
(96),  where  it  is  said,  "  if  a  note  be  made  pay- 
able at  a  particular  place,  and  the  place  be 
mentioned  in  the  body  of  the  note,  present- 
ment for  payment  must  be  made  at  that  place  ; 
but  where  the  place  is  mentioned  in  the  mar- 
gin, it  does  not  appear  that  such  presentment 
is  necessary."  C hief  Justice  Gibbs  added,  that 
when  the  direction  of  the  place  of  payment  is 
mentioned  in  the  margin,  or  at  the  foot  of  the 
note,  as  in  that  case,  the  inspection  and  peru- 
sal of  the  instrument  show  that  it  was  not 
intended  to  be  any  condition  to  the  absolute 
promise  to  pay  in  the  body  of  the  note.  In 
Trapp  v.  Spearman,  3Esp.,  57,  in  assumpsilby 
the  indorser  against  the  acceptor,  the  defense 
set  up  was  that  the  bill  of  exchange  had  been 
altered  after  it  was  given.  The  alteration 
was,  "when  due,  at  the  Cross  Keys,  Black 
Friars  Road."  Lord  Kenyon  said  it  was  not 
an  alteration,  either  in  the  time  of  payment  or 
in  the  sum  ;  that  to  make  a  bill  void  by  reason 
of  an  alteration,  it  should  be  in  a  material 
part.  Though  it  had  been  formerly  holden, 
that  even  *telling  up  a  sum  on  a  bill,  or  [*324 
writing  anything  on  it,  would  invalidate  it, 
that  strictness  was  now  exploded  ;  and  as  the 
alteration  in  that  case  was  not  in  a  material 
point,  but  only  designating  the  place  where 
the  bill  would  be  paid,  it  was  not  such  an 
alteration  as  should  invalidate  the  bill. 

The  analogy  between  bills  of  exchange  and 
promissory  notes  becomes  perfect  the  moment 
a  negotiable  note  is  indorsed.  The  maker  of 
the  note  is  to  be  regarded  in  the  same  light  as 
the  acceptor  of  a  bill.  Now,  nothing  is  more 
common  among  merchants  in  England,  than 
for  the  acceptor  of  a  bill,  payable  in  a  given 
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number  of  days,  or  in  so  many  days  after 
sight,  to  accept  the  bill  payable  at  a  banker's  ; 
the  bill  itself  being  silent  as  to  the  place  of 
payment.  And  it  has  uniformly  been  held 
that  a  presentment  of  the  bill  at  the  place 
appointed  by  the  acceptor  for  payment,  is  suf- 
ficient, and  dispenses  with  the  necessity  of  a 
personal  demand.  In  Parker  v.  Gordon,  7 
East,  385,  the  bill  of  exchange  had  been 
accepted,  payable  at  Davison  &  Go's.,  who 
were  the  acceptor's  bankers  in  London.  A 
question  arose,  whether  the  bill  had  been  pre- 
sented at  the  banker's  in  due  season,  on  the 
day  it  was  payable.  Lord  Ellenborough  said 
the  person  on  whom  the  bill  was  drawn 
accepted  it  payable  at  Davison  &  Go's.,  who 
were  his  bankers,  for  the  purpose  of  facili- 
tating the  payment,  and  if  it  were  refused  pay- 
ment there,  on  due  presentment,  it  would  be  a 
sufficient  dishonor  of  the  bill  whereon  to 
charge  the  drawer.  Lawrence,  J.,  said  the 
party  might  have  refused  to  take  the  special 
acceptance  ;  but  if  he  chooses  to  take  the 
acceptance  in  that  manner,  payable  at  the 
banker's,  does  he  not  agree  to  take  it  payable 
at  the  usual  banking  hours  ?  That  when  a  bill 
is  accepted  in  this  manner,  it  must  be  under- 
stood, by  all  parties  concerned,  that  it  is  to  be 
presented  for  payment  at  the  banker's  within 
the  usual  hours  of  business.  Le  Blanc,  J., 
expressed  himself  to  the  same  effect.  The 
Courts  of  King's  Bench  and  Common  Pleas 
are  at  variance  on  the  question,  whether  if  a 
bill  of  exchange  be  accepted  payable  at  a  par- 
ticular place,  it  is  necessary,  in  an  action 
against  the  acceptor,  to  aver  a  presentment  of 
the  bill  at  such  place.  Lord  Ellenborough  in 
Lyon  v.  Sundius,  1  Campb.,  424,  held  that 
such  acceptance  formed  no  part  of  the  con- 
325*]  tract,  and  *said  that  the  judges  were 
all  of  that  opinion.  In  Heard  v.  Sewell,  1 
Holt's^.  P.,  363,  Chief  Justice  Gibbs  persisted 
in  the  same  opinion.  On  the  ground,  then, 
that  the  memorandum  in  the  margin  of  the 
note  in  this  case,  did  not  alter  the  contract,  as 
between  the  immediate  parties  to  the  note  ;  as 
it  was  an  appointment  of  the  place  where  the 
maker  would  pay  the  note  ;  and  as  I  think, 
upon  authority  that  has  not  been  and  cannot 
be  shaken,  the  maker  had  a  fight  to  make 
such  appointment,  a  demand  of  payment  at 
the  Bank  of  America  was  sufficient.  Notice 
having  been  regularly  given  of  the  dishonor  of 
the  bill  at  such  place,  the  defendant  is  liable. 
It  has  been  urged  that  in  Saunderson  v.  Judge 
the  memorandum  at  the  foot  of  the  note,  desig- 
nating the  place  of  payment,  was  made  before 
the  note  was  negotiated,  and  that  therein  con- 
sists the  material  difference  between  that  case 
and  this.  It  may  be  that  the  memorandum  in 
that  case  was  made  before  the  negotiation  of 
the  note  ;  but  if  it  formed  no  part  of  the  con- 
tract, in  this  case,  that  the  note  should  be  paid 
at  the  Bank  of  America,  the  lime  when  the 
memorandum  was  made  is  immaterial.  It 
was  a  mere  appointment  of  the  place  where 
the  maker  was  to  be  called  on  for  payment, 
and  where  it  would  be  paid,  and  this  the 
maker  could  do  without  reference  to  the 
indorsers.  It  was  a  circumstance  within  his 
control,  and  under  his  direction.  We  have 
seen  that  if  the  maker  of  the  note  had  removed 
to  N.  Y.,  demand  must  have  been  made  upon 
604 


him  there,  had  no  place  of  payment  been  men- 
tioned in  the  note,  and  if  the  maker  had 
appointed  no  place  of  payment.  So,  also,  if 
the  maker  had  gone  on  a  visit  to  N.  Y.,  or  if 
he  had  gone  there  expressly  for  the  purpose 
of  having  a  demand  made  upon  him  there,  a 
personal  demand  upon  him  in  N.  Y. ,  and 
a  neglect  to  pay,  would  have  been  a  dis- 
honor of  the  bill,  and  rendered  the  indorser 
liable,  on  due  notice  to  him.  It  was,  then,  a 
matter  of  entire  volition  on  the  part  of  Kane, 
where  the  demand  should  be  made,  and,  as 
was  well  observed  on  the  argument,  the  maker 
of  the  note  could  do  by  agreement  whatever 
he  could  do  by  his  locomotive  powers.  The 
defendant  having  indorsed  the  note,  without 
any  restraint  upon  the  maker,  as  to  the 
*place  of  payment,  he  must  be  deemed  [*32G 
to  have  left  that  circumstance  to  the  discre- 
tion and  control  of  the  maker.  In  the  parallel 
case  of  a  bill  of  exchange,  payable  generally, 
as  well  may  the  drawer  object,  that  the  accept  or 
having  qualified  his  acceptance  by  making 
the  bill  payable  at  a  banker's  in  London, 
when  the  drawer  and  acceptor  both  resided 
in  Liverpool,  that  the  nature  of  the  con- 
tract is  altered  ;  yet  we  see  that  nothing  is 
more  usual,  and  that  it  is  perfectly  settled  That 
a  demand  at  such  banker's  is  a  sufficient 
demand. 

It  has  been  insisted  that  if  the  maker  of  a 
note  indorsed  gratuitously,  and  for  his  accom- 
modation, can  appoint  the  place  of  payment, 
it  puts  it  in  his  power,  by  appointing  a  distant 
place  of  payment,  to  increase  the  risk  and  re- 
sponsibility of  the  indorser,  without  his  assent, 
and  contrary  to  his  understanding  of  his  en- 
gagement. In  the  first  place  this  can  be 
guarded  against  by  inserting  a  place  of  pay- 
ment in  the  note  itself  ;  and  in  the  next  place, 
if  the  maker  should  appoint  a  place  of  pay^ 
ment  so  distant  and  remote  as  to  impose  an 
unreasonable  risk  on  the  indorser,  it  might 
be  considered  a  fraud  upon  him.  When  such 
a  case  arises,  it  will  deserve  serious  considera- 
tion, whether  the  indorser  can  be  rendered 
liable.  In  the  present  case  it  is  not  pretended 
that  the  defendant  has  been  injured  by  the 
maker's  appointing  the  place  of  payment ;  and 
the  notice  of  the  non-payment  of  the  note  was 
given  within  two  or  three  days  after  it  was  dis- 
honored. In  any  light  in  which  I  have  been 
able  to  place  the  question,  I  cannot  doubt  of 
the  defendant's  liability  ;  and  this  is  the  opin- 
ion, also,  of  my  brethren. 

Judgment  for  the  plaintiff . 

WOODWORTH,  J.,  being  a  party,  did  not,  of 
course,  sit  in  the  cause. 

Reversed— 19  Johns.,  391. 

Cited  in— 3  Den.,  150 ;  24  N.  Y.,  37 ;  49  N.  Y.,  403. 


*ST AFFORD   0.  J.  V.  N.    YATES.  [327 

Promissory  Note — Notice  by  Holder,  to  First  In- 
dorser— Inures  to  Benefit  of  all  Indorsers — 
Delay  of  Last  Indorser,  Does  not  Affect  his 
Right  of  Action  Against  First,  with  Notice. 

Any  person  who  is  a  party  to  a  note  or  bill,  may 
give  notice  of  its  dishonor  to  the  other  parties;  and 


NOTE.  —  Negotiable  paper — Notice  by  holder  — 
Inures  to  benefit  of  subsequent  as  against  pi*ior 
indorsers. 
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a  notice,  given  by  the  holder  to  the  several  in- 
•dorsers,  inures  to  the  benefit  of  the  indorsees,  or 
preceding  parties.  So  that  the  first  indorser  of  a 
note  who  has  received  notice  of  its  non-payment 
from  the  holder,  but  not  from  the  second  or  subse- 
quent indorser.is  liable  to  such  subsequent  indorser 
in  the  same  manner  as  if  the  notice  had  been  re- 
ceived from  him. 

Though  the  last  indorser  delays,  for  more  than  a 
year,  to  take  up  the  note,  and  bring  his  action 
against  a  prior  indorser,  who  has  received  notice 
of  non-payment  from  the  holder,  the  delay  does 
not  affect  his  right  of  action  against  the  first  iii- 
•dorser. 

Citation— 2  Campb.,  373. 

A  SSUMPSIT  on  a  promissory  note,  dated 
xi.  Albany,  Oct.  1,  1818,  made  by  Sebastian 
Visscher,  for  $300,  payable  to  the  defendant, 
or  his  order,  sixty-two  days  after  date,  at  the 
Mechanics'  and  Farmers'  Bank,  indorsed  by 
the  defendant  to  the  plaintiff.  The  cause  was 
tried  at  the  Albany  Circuit,  in  Oct.  1819,  be- 
fore Mr.  Justice  Van  Ness. 

It  appeared  that  the  note  indorsed  by  the 
defendant,  and  by  the  plaintiff  as  second  in- 
dorser, was  discounted  at  the  Bank,  where  it 
was  made  payable,  for  the  accommodation  of 
the  maker.  The  uote  was  protested  for  non- 
payment Dec.  5,  and  due  notice  of  the  de- 
mand, and  non-payment,  given  by  the  notary 
of  the  Bank,  in  the  evening  of  the  same  day, 
to  both  of  the  indorsers.  On  Feb.  24,  1819, 
the  plaintiff  went  to  the  Bank,  where  the  note 
remained,  took  it  up,  and  having  erased  his 
name  as  second  indorser,  afterwards  brought 
his  action  against  the  defendant  as  first  in- 
dorser. 

At  the  trial,  after  the  plaintiff  had  proved 
the  facts  above  stated,  the  defendant's  counsel 
objected  that  the  evidence  was  not  sufficient 
to  support  the  action,  on  the  ground  that  the 
plaintiff  had  not  proved  a  notice  from  himself, 
as  second  indorser,  to  the  defendant,  as  first 
indorser,  according  to  the  averment  in  the 
declaration,  and  had  so  long  delayed  taking 
up  the  note  ;  but  the  judge  overruled  the  ob- 
jection, and  charged  the  jury  that  the  proof 
was  sufficient  to  charge  the  defendant,  and 
that  they  ought  to  find  a  verdict  for  the  plaint- 
iff. The  jury,  accordingly,  found  a  verdict 
for  the  plaintiff  for  $318.37.  The  defendant's 
counsel  excepted  to  the  opinion  and  direction 
of  the  judge,  and  tendered  a  bill  of  exceptions 
pursuant  to  the  statute. 

The  declaration  contained  a  count  on  the 
note,  and  the  usual  money  counts.  The  count 
on  the  note,  after  stating  the  presentment  of 
the  note,  and  the  refusal  of  payment,  &c., 
328*J*averred  notice  as  follows  :  "  Of  which 
the  before-named  plaintiff,  afterwards,  to  wit: 
on  the  day  aforesaid,  gave  notice  to  the  before- 
named  defendant." 

A  motion  was  made  to  set  aside  the  verdict. 

Mr.  Van  Vechten,  for  the  defendant  :  1.  The 
second  indorser,  on  receiving  notice  of  the  note 
being  dishonored,  is  bound  to  give  notice  to  the 
first  indorser  that  he  intends  to  look  to  him. 
In  Morgan  v.  Woodworth,  3  Johns.  Gas.,  89,  the 
court  said  that  when  the  second  indorser  is 
called  on  for  payment,  in  default  of  the  maker 


he  ought  to  take  up  the  note  immediately,  and 
give  immediate  notice  to  the  first  indorser, 
This  general  principle  is  laid  down  as  a  settled 
rule,  without  adverting  to  the  fact  of  a  notice 
having  been  given  to  the  first  indorser  by  the 
holder.1  Such,  also,  appears  to  be  the  mer- 
cantile usage.  (Jameson  v.  Swinton,  2 Taunt., 
224  ;  Hilton  v.  SJiepJierd,  6  East,  44,  note  ;  Bay- 
ley  v.  Belts,  83  ;  Chit,  on  Bills,  2d  ed.,  166 
167;  2  Bro.  P.  C.,  265.)  The  plaintiff  has 
averred  that  he  gave  notice  of  the  demand  and 
non-payment  to  the  defendant  ;  and  if  that 
averment  was  necessary,  it  ought  to  be  proved. 
The  fact  is,  that  the  defendant  received  no 
notice  from  the  plaintiff  until  more  than  a 
year  after  the  protest,  and  then  only  by  the 
present  suit. 

Mr.  Foot,  contra.  In  Morgan  v.  Woodworth, 
the  defendant,  who  was  the  first  indorser,  had 
not  received  notice  from  any  person  whatever, 
either  from  the  holder  or  the  second  indorser. 
That  case  goes  no  further  than  to  decide  that 
the  first  indorser  is  not  liable  without  notice  ; 
and  it  the  second  indorser  looks  to  him,  he 
must  take  care  that  he  receives  *due  [*329 
notice.  If  anything  more  is  said  by  the  court 
it  is  a  dictum  merely.  But  th*e  decision  in  that 
case  is  according  to  the  well-settled  rule  in 
England,  that  the  indorser  must  have  notice 
from  some  person  who  has  a  right  of  action 
on  the  bill.2  Though  Bayley  and  Chitty  state 
this  to  be  the  rule,  yet  they  advise,  for  greater 
caution,  that  each  party,  immediately  on  re- 
ceiving notice,  should  give  notice,  also,  to  the 
parties  who  may  be  liable  over  to  him,  and 
against  whom  he  will  be  obliged  to  prove 
notice  ;  and  the  case  of  Morgan  v.  Woodworth 
shows  the  propriety  of  that  caution.  But  all 
the  books  agree  that  a  notice  by  the  holder, 
accrues  to  the  benefit  of  all  the  preceding  par- 
ties. The  holder  may  be  satisfied  with  giving 
notice  to  his  immediate  indorser  only  ;  but  if 
he  does,  in  fact,  give  notice  to  all  the  indorsers, 
it  will  accrue  to  the  benefit  of  each  indorser. 
(Chit,  on  Bills,  166,  239  ;  Bayley,  83  :  Kyd,  on 
Bills,  126.)  In  Jameson  v.  Swinton,  2  Campb., 
373,  the  objection  was  that  the  defendant,  who 
was  the  first  indorser,  had  received  notice  of 
the  dishonor  of  the  bill  from  the  second  in- 
dorser, and  not  from  the  plaintiffs  themselves, 
who,  as  holders,  had  given  notice  to  their  in- 
dorser ;  and  that  the  plaintiffs  could  not  avail 
themselves  of  a  notice  given  by  a  third  person; 
but  Lawrence,  /.,  said  that  he  did  not  remem- 
ber to  have  heard  the  objection  made  before  ; 
and  was  of  opinion  that  the  indorser  was  lia- 

1.— In  the  case  above  cited  no  notice  was  given 
by  the  holder  to  the  first  Indorser,  though  a  notary 
was  employed  by  him  for  that  purpose.  The  notary 
was,  afterwai-ds,  sued  by  the  second  indorser  for 
his  neglect,  in  not  giving  the  notice,  pursuant  to  his 
engagement  to  the  holder ;  but  the  court  held  that 
the  action  could  not  be  sustained,  on  the  ground 
that  the  special  undertaking  of  the  notary  to  A., 
the  holder,  would  not  inure  to  the  benefit  of  M., 
the  second  indorser,  and  it  was  no  part  of  the  gen- 
eral duty  of  a  notary  to  give  notice  to  the  indorsers. 
Morgan  v.  Van  Ingen,  2  Johns.,  204. 

2.— See  Utica  Bank  v.  Smith,  ante,  230. 


The  doctrine  of  the  above  case  of  Stafford  v.  Yates 
on  this  point,  is  undoubtedly  correct.  See  2  Daniels 
Neg.  Insts.,  47,  sec.  987.  and  compare  Mead  v.  Engs, 
5  Cow.,  303 ;  Baker  v.  Morris.  25  Barb.,  138. 

That  diligence  on  the  part  of  the  holder  will  have 
the  same  effect,  in  case  the  notice  does  not  actually 
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reach  the  prior  indorser,  was  denied  in  Beale  v. 
Parrish,  20  N.  Y.,  411  (said  to  be  the  only  American 
case).  See  1  Parson's  Notes  and  Bills,  627;  Thom- 
son on  Bills,  327,  to  the  contrary. 

Delay  of  last  indorser  to  sue  prior  indorser.    Com- 
pare Warner  v.  Beardsley,  8  Wend.,  195. 
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ble,  if  he  had  due  notice  of  the  dishonor  of  the 
bill  from  any  person  who  was  a  party  to  it. 
(Shawv.  Croft,  Chit,  on  Bills,  180,  note.) 

Per  Guriam.  We  see  no  ground  to  doubt 
the  correctness  of  the  decision  at  the  Circuit. 
Upon  authority  as  well  as  sound  reason,  it  is 
sufficient  that  the  first  indorser  had  notice  from 
any  subsequent  holder  of  the  note  of  the  de- 
fault of  the  maker.and  that  he  would  be  looked 
to  for  payment ;  provided  such  notice  were 
given  immediately  after  such  default.  The 
only  object  in  requiring  notice  is,  that  such 
indorser  may  have  recourse  to  the  maker,  to 
indemnify  himself.  And  whether,  after  such 
notice,  the  first  indorser  be  sued  by  the  second 
or  third  indorser,  is  immaterial  ;  and  notice  of 
33O*J  *non-payment,&c., from  either  of  them 
inures  to  the  benefit  of  all  who  stand  behind 
him  on  the  note. 

As  to  the  delay  on  the  part  of  Stafford,  in 
taking  up  the  note,  it  cannot  lie  in  the  mouth 
of  the  first  indorser  to  impute  laches  to  him. 
Yates  was  bound  to  save  his  indorsee  harmless, 
and  he  ought  to  have  taken  up  the  note  him- 
self. The  laches  lies  at  his  own  door.  The 
case  of  Jameson  v.  Swinton,  2  Campb.,  373, 
before  Lawrence,  /.,  is  in  point  for  the 
plaintiff.1 

Judgment  for  the  plaintiff. 

Cited  in— 12  Wend.,  118;  20  N.  Y.,  410 ;  22  Wall,  588 : 
5  Mason,  373. 


JACKSON,  ex  dem.  NEILSON  ET  ux., 
v. 

M'VEY   ET   AL. 

Evidence — Attorney  as  Witness — Secondary  Evi- 
dence of  Contents  of  Deeds  After  Notice — 
Confession  of  one  Joint  Lessor  in  Ejectment — 
Witness  to  Prove  Contents  of  Deed — Presump- 
tion against  Party  Refuting  to  Produce. 

An  attorney  or  counsel  of  the  plaintiff  or  defend- 
ant, may  be  compelled  to  testify  whether  a  deed  de- 
scribed by  the  adverse  party  is  in  his  possession  or 

1.— The  French  law  flxes,with  great  precision,  the 
time  within  which  the  parties  to  a  bill  which  is  pro- 
tested are  to  bring1  their  respective  actions. 

Where  the  bill  is  payable  in  France,  fifteen  days 
after  the  protest  are  allowed,  if  the  drawer  or  in- 
dorser  lives  within  ten  leagues  of  the  place  where 
the  bill  is  payable  :  and  an  udditionnl  day  is  allowed 
for  every  live  leagues  beyond  that  distance. 

The  periods  of  delay,  as  to  bills  payable  in  differ- 
ent countries,  are  regulated  in  the  same  manner: 
and  if  the  holder,  or  any  of  the  indorsers,  neglect 
to  pursue  their  remedy  against  the  parties  liable  to 
them,  within  the  periods  so  prescribed,  their  rights 
are  barred.  (Pothier,  Trait,  de  Cont.  du  Chanye,  n. 
152, 153  ;  Code  de  Commerce,  liv.  1,  tit.  8.  sec.  11.) 


NOTE.— Evidence—  Attorney  competent  witness  to 
prove  existence  of  instrument  in  his  possession,  though 
delivered  to  him  in  hi*  wofessional  capacity.  See 
Brandt  v.  Klein,  17  Johns.,  335,  note. 

Proof  of  contents  of  instrument  by  secondary  evi- 
'dence—  VV~hat  knowledge  on  part  of  ivitnesses  neces- 
sary. See  C'lute  v.  Small,  17  Wend.,  237;  Sizer  v. 
Burt,  4  Den.,  426 ;  Graham  v.  Chrystal,  2  Abb.  Ct. 
App.  Dec.,  263 ;  2  Keyes,  21 ;  37  How.  Pr.,  279. 

Presumption  from refusal  to  produce  paper  called 
for.  See  Whitney  v.  Sterling,  14  Johns.,  215 ;  Bar- 
ber v.  Lyon,  22  Barb.,  622;  L.  &  F.  Ins.  Co.  v.  Me 
chanic  F.  Ins.  Co.,  7  Wend.,  31;  Livingston  v.  New- 
kirk,  3  Johns.  Ch.,  312. 
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not,  so  as  to  authorize  the  other  party,  on  his  refus- 
ing- to  produce  it,  after  notice  for  that  purpose,  to 
give  parol  evidence  of  its  contents. 

A  declaration  of  confession  by  one  of  the  lessors 
of  the  plaintiff  in  ejectment,  is  evidence  against  all 
of  them. 

The  evidence  of  a  witness  called  to  prove  the  con- 
tents of  a  deed  which  the  adverse  party  has  in  his 
possession,  in  court,  and  has  refused  to  produce, 
after  notice  for  that  purpose,  is  not  to  be  rejected, 
because  the  witnes-s  though  he  had  often  perused 
the  deed,  was  unable  to  recollect  any  of  the  courses 
stated  in  the  description  of  the  premises  contained 
in  it ;  the  object  of  the  inquiry  being-  to  show  that 
the  premises  in  question  were  included  in  such 
deed  ;  and  by  not  producing  the  deed  when  called 
for,  a  strong  presumption  arises  against  the  party 
that  it  does  contain  the  premises,  as  testified  by  the 
witness. 

Citation— 17  Johns..  335. 

T7JECTMENT  for  land  in  Wallkill,  tried  nt 
-IJ  the  Orange  Circuit,  in  Nov. '1818,  before 
Mr.  Justice  Van  Ness. 

The  plaintiff  gave  in  evidence  letters  patent 
to  P.  V.  B.  Livingston  and  John  Prevost, 
dated  May  26,  1750,  lor  3,000  *acres  of  [*331 
land  ;  and  a  release  in  fee  for  same  land  from 
the  patentees  to  James  Alexander,  dated  May 
28,  1 750.  It  was  proved  that  James  Alexander 
died  some  time  between  theyears  1750  and  1 760 
leaving  one  son,  William,  afterwards  Lord 
Stirling,  who  died  in  the  spring  of  1783,  leav- 
ing two  daughters,  Catherine  and  Mary,  two 
of  the  lessors  of  the  plaintiff.  A  witness  for 
the  plaintiff  proved  that  the  premises  in  ques- 
tion were  included  within  the  bounds  of  the 
patent,  which  is  only  seventeen  chains  wide. 
The  witness  stated,  on  his  cross-examination, 
that  more  than  thirty  years  ago  Duncan  Brown 
lived  on  the  southeast  part  of  the  line  near  the 
River  Wallkill  and  the  premises  in  question, 
which  were  then  in  woods  and  uninclosed, 
claiming  the  farm  he  possessed  as  his  own, 
having  purchased'  it  of  James  Alexander  ;  and 
that  D.  B.  died  on  the  farm  before  the  Rev- 
olutionary War.  The  defendant's  counsel  then 
offered  to  prove  by  the  same  witness  that  Dun- 
can Brown  claimed  the  premises  in  question 
as  included  within  the  lands  purchased  by 
him  of  James  Alexander,  which  was  objected 
to  by  the  plaintiff's  counsel,  and  overruled  by 
the  judge. 

The  defendants  proved  that  Duncan  Brown 
died  long  before  the  Revolutionary  War,  and 
that  he  lived  near  but  not  upon  the  premises 
in  question,  the  country  being  then  a  wilder- 
ness. That  Daniel  M'Vey,  the  husband  of  the 
defendant,  E.  M'Vey,  and  father  of  the  other 
two  defendants,  first  entered  upon  and  cleared 
a  part  of  the  premises  in  question,  about  twen- 
ty-eight years  ago.  The  defendants'  counsel 
then  gave  notice  to  the  plaintiff's  counsel  to 
produce  a  deed  given  by  James  Alexander  to 
Duncan  Brown,  dated  about  May  31,  1750,  for 
993  acres  of  land,  being  then  the  farm  on  which 
D.  B.  lived  and  the  lands  adjoining ;  and  it 
was  proved,  by  John  Cox,  that  about  four 
years  ago  he  delivered  up  to  Samuel  W.  Brown, 
one  of  the  lessors  of  the  plaintiff,  that  deed. 
It  was  objected  that  the  notice  to  produce  the 
deed,  being  given  on  the  trial,  was  insufficient. 
The  defendants'  counsel  then  called  upon  the 
plaintiff's  counsel  to  testify  that  the  deed  was 
then  in  court  and  in  his  possession  ;  this  was 
objected  to.  but  the  judge  overruled  the  objec- 
tion, deciding  that  it  was  not  within  the  priv- 
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ilege  of  the  counsel  to  refuse  to  be  a  witness 
332*J  for  that  purpose,  and  *thatthe  defend- 
ants having  proved  the  deed  to  be  last  in  the  pos- 
session of  the  plaintiff,  the  counsel  were  bound 
to  answer  the  question.  The  plaintiff 's  counsel 
then  admitted  that  he  had  in  his  hands  a  deed 
from  James  Alexander  to  Duncan  Brown  for 
993  acres  of  land,  in  lot  Nos.  18  and  19,  in  the 
Minisink  angle  ;  but  refused  to  produce  the 
deed.  J.  Cox  then  testified  that  he  was  the 
executor  of  John  Brown,  the  son  and  executor 
of  Duncan  Brown,  and  that  the  deed  above 
mentioned  by  him  had  been,  for  many  years, 
in  his  possession,  and  that  he  had  often  perused 
it,  and  always  supposed  the  premises  in  ques- 
tion included  in  that  deed.  On  being  cross- 
examined,  he  said  that  he  had  a  very  imperfect 
recollection  of  the  boundaries  in  the  deed  ;  nor 
could  he,  from  his  recollection,  state  a  single 
course  which  it  contained  ;  that  he  supposed 
and  thought,  but  did  not  know,  that  it  included 
the  premises  in  question  ;  that  he  had  always 
supposed  that  the  deed  was  for  lot  No.  18  in 
the  Minisink  angle,  which  is  part  of  the  Mini- 
sink  patent.  The  defendants  then  offered  to 
prove  that  D.  B.  in  his  lifetime,  and  his  chil- 
dren since  his  death,  had  always  claimed  the 
premises  as  part  of  the  land  conveyed  to  him 
by  James  Alexander  ;  but  this  was  overruled 
by  the  judge,  unless  the  defendant  first  proved 
an  actual  possession  of  the  premises  by  D.  B. 
or  his  heirs.  The  defendants  then  called  on 
the  plaintiff  pursuant  to  a  previous  notice,  to 
produce  a  mortgage  executed  by  Duncan  Dove 
to  Duncan  Brown,  for  the  premises  in  question, 
dated  March  3,  1753  ;  and  on  the  plaintiff's 
refusing  to  produce  it,  John  Cox  testified  that 
about  four  years  ago  he  delivered  up  the  mort- 
gage to  Samuel  W.  Brown,  one  of  the  lessors, 
and  that  he  always  understood  and  believed 
that  the  mortgage  covered  the  premises  in 
question.  On  his  cross-examination, he  said  that 
he  did  not  know  from  any  survey  or  location 
that  the  mortgage  included  the  premises,  nor 
had  he  any  recollection  of  the  boundaries  con- 
tained in  the  mortgage.  The  defendants  then 
offered  to  prove  the  declaration  of  S.  W.  B., 
one  of  the  lessors,  that  he  claimed  the  premises 
under  that  mortgage,  which  was  objected  toby 
the  plaintiff's  counsel  ;  but  the  judge  decided 
that  the  evidence  was  admissible.  The  plaint- 
iff then  proposed  to  abandon  the  demise  from 
S.  W.  Brown,  and  the  judge  decided  that  the 
333*]defendauts,  notwithstanding *the  aban- 
donment of  such  demise,  would  have  a  right 
to  prove  the  declarations  of  S.  W.  Brown. 
James  Brown,  a  witness  for  the  defendants, 
then  testified  that  he  was  a  grandson  of  Duncan 
Brown,  and  had  heard  Samuel  W.  Brown  say 
that  he  claimed  the  premises,  and  expected  to 
hold  them  under  the  mortgage  and  a  quitclaim 
deed. 

The  defendants  offered  a  release  in  fee  from 
Daniel  Brown,  one  of  the  lessors,  dated  Oct. 
28,  1818,  of  all  his  right  in  the  premises,  to  E. 
M'Vey,  one  of  the  defendants,  which  was 
allowed  by  the  plaintiff  to  be  received,  without 
pleading  the  same  puts  darrein  continuance. 
The  judge  was  of  opinion  that  the  plaintiff 
•was  entitled  to  recover,  and  that  if  the  defend- 
ants had  any  title  under  the  deed  from  James 
Alexander  to  Duncan  Brown,  they  must  sue 
for  a  disclosure  of  the  contents  of  that  deed  in 
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the  Court  of  Chancery.  The  jury  accordingly 
found  a  verdict  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial :  1.  Because  evidence  had 
been  improperly  excluded.  2.  For  the  mis- 
direction of  the  judge.  3.  Because  the  verdict 
was  against  evidence. 

Mr.  Belts,  for  the  plaintiff.  He  cited  Jack- 
son v.  Bowen,  3  Cai.,  358  ;  3  Johns.  Cas.,  109  ; 
Livingston  v.  tichultz,  there  cited;  9  Johns.,  610, 
611,  per  Spencer,  J.  ;  Jackson  v.  Frier,  16 
Johns.,  163  ;  4  Burr.,  2484. 

Mr.  Winner,  contra. 

PerCuriam.  The"  attorney  was  properly 
required  to  testify  to  the  fact  where  the  deed 
was  at  the  time  of  the  trial.  (Brandt  v.  Klein, 
17  Johns.,  335.)  That  case  decides,  also,  that 
the  confession  of  Brown,  one  of  the  lessors, 
was  evidence  against  all  the  lessors,  as  he  could 
not  be  called  on  to  testify.  We  are  of  opinion 
that  under  all  the  circumstances  of  the  case, 
the  jury  was  misdirected.  The  deed  was  in 
court,  and  the  plaintiff's  counsel  refused  to 
produce  it.  To  allow  counsel  to  cross-exam- 
ine witnesses  as  to  the  contents  of  a  deed  in 
their  possession,  if  at  all  admissible,  should 
never  be  carried  so  far  as  to  reject  the  testimony 
of  witnesses  speaking  the  contents  from  mem- 
ory, ^because  they  cannot  remember  [*334r 
the  particular  magnetic  courses  in  a  deed. 
John  Cox  proved  that  he  was  executor  of  John 
Brown, theson  and  executor  of  Duncan  Brown, 
and  that  he  had  the  deed  from  James  Alexan- 
der to  Duncan  Brown  in  his  possession  for 
many  years  ;  that  he  had  often  perused  it,  and 
always  supposed  the  premises  in  question 
within  that  deed  ;  but  he  could  not  recollect 
the  boundaries,  nor  state  from  recollection  a 
single  course  which  it  contained.  We  consid- 
ered the  conclusion  unsound,  that  because  a 
witness  cannot  recollect  the  courses  of  the 
description  in  a  deed,  that  therefore  he  cannot 
prove  the  contents  of  it.  A  man  may  know 
that  his  farm  is  included  in  a  deed  taken  from 
the  vendor,  without  being  able  from  memory 
to  state  the  particular  courses.  When  a  party 
withholds  and  suppresses  a  deed  to  which  his 
adversary  has  a  right,  every  intendment  should 
be  made  against  him.  We  think  the  evidence 
of  the  contents  of  the  deed  should  have  been 
submitted  to  the  jury,  with  strong  intimations 
that  they  ought  to  believe  the  premises  to  be 
included  in  the  deed  ;  as  if  they  were  not,  the 
plaintiff,  by  producing  it,  could  show  with 
certainty  how  the  fact  was  ;  and  that  its  non- 
production,  the  deed  being  in  court,  was  very 
strong  presumptive  evidence  against  the  plaint- 
iff. 

The  mortgage  from  Duncan  Dove  to  Duncan 
Brown,  given  in  the  year  1753.  was  proved  by 
the  admissions  of  S.  W.  Brown,  one  of  the 
lessors,  to  cover  the  premises.  The  deed  from 
James  Alexander  to  Duncan  Brown  was  given 
in  1750,  and  the  premises  were  claimed  under 
the  deed,  and  the  exercise  of  ownership  exerted 
by  Duncan  Brown  in  taking  a  mortgage.  This 
evidence  was  very  strong  to  show  that  Duncan 
Brown  claimed  to  own  the  premises,  and  that 
the  mortgage  to  him  was  taken  from  Dove,  on 
a  sale  to  him,  as  security  for  the  purchase 
money.  The  fact,  then,  that  the  premises  had 
been  held  lor  thirty  years  under  Duncan 
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Brown's  title,  would  not  only  defeat  the  equity 
of  redemption,  but  would  toll  the  right  of 
entry  of  the  real  owner. 

There  must  be  a  new  trial,  with  costs  to  abide 
the  event  of  the  suit. 

New  trial  granted. 

Cited  in-4  Cow.,  594  ;  7  Wend.,  34;  1  Hill,  35;  12 
Abb.  Pr.,  259 ;  38  Mich.,  332. 


335*]  *LOFLIN  ET  AL.  v.  FOWLER. 

Where  Bail  Entitled  to  Exoneretur. 

Bail  are  entitled  to  an  exoneretur,  where  their 
principal  has  been  convicted  of  a  felony,  and  sen- 
tenced to  imprisonment  in  the  State  Prison  of  an- 
other state,  for  a  term  of  years. 

MR.  CAINES  moved  that  the  exoneretur  be 
entered  on   the  bailpiece  filed   in  this 
cause.     It  appeared   that  the  defendant  had 
been  indicted  and  convicted  for  passing  coun- 
terfeit money,before  the  Supreme  Court  of  Vt., 
in  July  last,  and  was  sentenced  to  the  State 
Prison  of  that  State  for  thirteen  years. 
Mr.  Foot,  contra. 

Per  Curiam.  The  defendant  has  been  taken 
out  of  the  power  of  his  bail,  by  the  judgment 
of  law  ;  he  is,  in  this  respect,  as  if  he  were 
dead.  The  motion  for  an  exoneretur  ought, 
therefore,  to  be  granted. 

Rule  granted. 
Cited  in-6  Cow..  599. 


ROOT,  Adm.  of  EDWARDS,  v.  TAYLOR. 

Practice — Change  of  Venue. 

Where  the  venue  in  a  cause  is  changed,  a  copy  of 
the  rule  for  changing  the  venue-  must  be  served  on 
the  plaintiff's  attorney. 

MR.  N.  WILLIAMS,  for  the  defendant, 
moved  for  judgment  as  in  case  of  non- 
suit, for  not  bringing  the  cause  to  trial,  accord- 
ing to  the  course  and  practice  of  the  court.  It 
appeared  that  the  venue  was  laid  in  the  County 
of  Albany,  and  that  the  issue  was  joined  in 
June  last.  At  the  last  August  Term,  the  venue 
was  changed,  on  motion  of  the  defendant,  from 
the  County  of  Albany  to  the  County  of  Mont- 
gomery ;  and  the  defendant's  affidavit  stated 
that  he  had  received  no  notice  of  the  trial  of 
the  cause,  nor  was  the  same  brought  to  trial  at 
the  last  Montgomery  Circuit,  held  in  Septem- 
ber last. 

Mr.  Foot,  contra,  read  an  affidavit,  stating 
that  the  cause  was  noticed  for  trial,  as  an  in- 
336*]  quest,  at  the  last  Circuit  in  the  *County 
of  Albany,  and  an  inquest  taken  in  the  cause 
on  Oct.  3  last ;  and  that  no  copy  of  the  rule 
for  changing  the  venue  had  ever  been  served 
on  the  plaintiff's  attorney. 

Per  Curiam.  The  motion  must  be  denied. 
A  copy  of  the  rule  for  changing  the  venue 
ought  to  have  been  served  on  the  plaintiff's 
attorney. 

Motion  denied. 
60S 


JACKSON,  ex  dem.  BOND  ET  AL.,  v.  ROOT. 

Practice — Costs  of  Exemplifications    sJiould    be 
Taxed. 

The  fees  paid  for  exemplifications  of  records, 
produced  in  evidence  on  the  trial  of  a  cause,  may 
be  taxed  in  the  costs  to  be  recovered  in  the  suit. 

A  QUESTION  arose  as  to  the  taxation  of  the 
costs  in  this  cause,  in  which  judgment  was 
given  for  the  defendant  in  May  Term  last  (see 
S.  C.,  ante,  60),  namely  :  whether  the  cost  of 
the  exemplifications  of  the  records  given  in 
evidence  at  the  trial,  on  the  part  of  the  defend- 
ant, could  be  taxed  as  part  of  the  costs  to  be 
recovered  by  him  against  the  plaintiff. 

Mr.  T.  Birdseye  for  the  defendant. 

Mr.  E.  Griffin,  contra. 

Per  Curiam.  The  costs  of  the  exemplifica- 
tions are  a  proper  charge,  and  ought  to  be 
taxed. 

Cited  in— 5  Paige,  553. 


DESOBRY  ET  AL.  v.  MORANGE. 

Pleading  and  Practice — Discharge,  under  Insolv 
ent  Act,  Obtained  by  Defendant,  after  Declara- 
tion Filed — Time  to  Plead  Discharge. 

Where  a  defendant  obtains  his  discharge  under 
the  Insolvent  Act,  after  a  declaration  in  a  suit 
against  him  has  been  filed,  he  ought  to  plead  his 
discharge  at  or  before  the  next  term,  or  where  no 
default,  for  want  of  a  plea,  has  been  entered  until 
after  the  next  term,  at  least,  before  the  entry  of  a 
default;  and  if  he  neglect  to  do  so,  he  will  not  be 
allowed,  after  a  judgment  has  been  perfected,  to 
plead  his  discharge,  mine  pro  tune. 

rPHE  declaration  in  this  cause  was  filed  March 
-L  4  last,  and  a  default  for  want  of  a  plea  en- 
tered on  *July  29,  on  which  an  interloc-  [*337 
utory  judgment  was  entered,  and  notice  given 
for  executing  a  writ  of  inquiry  Aug.  9.  Final 
judgment  was  entered  on  Aug.  19,  and  dock- 
eted Aug.  24,  and  an  execution  issued  thereon 
the  same  day. 

On  April  15  last,  the  defendant  obtained  his 
discharge  under  the  Insolvent  Act. 

Mr.  Caines,  for  the  defendant,  now  moved 
for  leave  to  plead  the  discharge  of  the  defend- 
ant puis  darrien  continuance,  nunc  pro  tune,  as 
of  May  Term  last,  on  payment  of  all  the  costs, 
which  had  accrued  since  his  discharge. 

Mr.  Johnson,  contra. 

Per  Curiam.  The  motion  must  be  denied. 
The  defendant  has  been  grossly  negligent  in 
not  pleading  his  discharge  in  proper  season, 
either  before  or  at  the  May  Term,  or  before  the 
default,  for  want  of  a  plea,  was  entered. 

Motwn  denied. 

Cited  in— 3  Den.,  373;  1  Barb.  Ch.,  349;  46  N.  Y., 
203 ;  1  T.  &  C.,  650 ;  15  Abb.  Pr.,  199 ;  1  McLean.  231. 


BROOKS  v.  BALL. 

Disputed  Claim — Promise  to  Pay  Claim,  if  Cred- 
itor would  Swear  to  its  Correctness,  Valid — 
Debtor  Cannot  Prove  Affidavit  False. 

Where  the  plaintiff  claimed  a  sum  of  money  of 
the  defendant  w  ho  denied  it,  but  promised  that  if 
the  plaintiff  would  swear  to  the  correctness  of  the 
claim,  he  would  pay  it,  and  the  plaintiff  made  affi- 
davit accordingly.  Held  that  this  was  a  valid 
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promise;  and  that  in  an  action  to  recover  the 
amount  sworn  to,  it  was  not  competent  to  the  de- 
fendant to  prove  that  the  plaintiff  nad  sworn  false- 
ly, or  that  he  was  mistaken  in  his  affidavit. 

Citations— T.  Raym.,  153;  Mod.,  166;  1  Sid.,  283;  2 
Keb.,  26,  44 ;  Peake  IV.  P.,  187 ;  1  Esp.,  178. 

IN  ERROR,  to  the  Court  of  Common  Pleas 
of  Orange  County.  Ball  brought  an  action 
of  aasumpsit  against  Brooks,  in  the  court 
below.  The  declaration  contained  a  special 
count,  stating  that  the  plaintiff  claimed  of  the 
defendant  the  sum  of  $100,  which  the  defend- 
ant denied  that  he  owed  to  the  plaintiff,  but 
promised  that  if  the  plaintiff  would  make  oath 
to  the  correctness  of  his  claim,  he,  the  defendant 
would  pay  the  amount  thereof;  and  averred  that 
the  plaintiff  did  make  oath  to  the  truth  and  cor- 
rectness of  his  claim,  but  that  the  defendant, 
notwithstanding  his  promise,  refused  to  pay 
338*]  the  $100,  &c.  The  declaration  *also 
contained  the  common  money  counts.  The 
defendant  pleaded  the  general  issue. 

After  the  plaintiff's  counsel  had  stated  his 
case,  the  defendant's  counsel  insisted,  that 
admitting  the  facts  stated  to  be  proved,  they 
were  not  sufficient  to  support  the  action  ;  be- 
cause the  promise  of  the  defendant  was  with- 
out consideration  and  void  ;  and  the  plaintiff 
could  not  lawfully  support  his  claim  on  his 
own  affidavit.  He,  therefore,  moved  that  the 
plaintiff  should  be  nonsuited  ;  but  the  objec- 
tion was  overruled  by  the  court.  The  plaint- 
iff then  went  into  the  evidence  in  support  of 
his  case.  It  was  proved  that  the  defendant 
made  the  promise  alleged ;  that  the  plaintiff 
had  made  the  affidavit  and  demanded  payment 
of  the  $100 ;  and  that  the  defendant  had  ad- 
mitted his  liability  to  pay  the  money,  and 
intended  to  pay,  but  was  advised  to  the  con- 
trary. 

The  defendant's  counsel  then  offered  to 
prove  that  the  plaintiff,  in  his  affidavit,  had 
sworn  falsely  or  was  grossly  mistaken.  This 
evidence  was  objected  to  and  overruled  by  the 
court.  And  the  counsel  for  the  defendant  tend- 
ered a  bill  of  exceptions-.  The  jury,  under  the 
direction  of  the  court,  found  a  verdict  for  the 
plaintiff  for  $110.50. 

Mr.  Wisner,  for  the  plaintiff  in  error.  This 
cause  is  distinguishable  from  the  cases  which 
are  to  be  found  in  the  books.  They  will  be 
found  to  be  cases  where  the  defendant  prom- 
ised to  pay  a  precedent  debt,  if  the  plaintiff 
would  prove  it  by  a  third  person.  Here  the 
debt  was  to  be  created  by  the  promise  to  pay, 
on  the  oath  of  the  plaintiff  himself.  It  is 
against  the  fundamental  principle  of  law.  that 
a  party  should  be  a  judge  in  his  own  cause,  or 
give  evidence  in  his  own  favor. 

If  such  a  promise  can  be  a  foundation  for  an 
action,  it  is,  at  most,  prima  facie  evidence,  and 
may  be  rebutted  by  showing  that  the  plaintiff 
swore  falsely  or  was  mistaken.  (2  Com.  on 
Cont.,  449,  450.) 

Mr.  Betts,  contra..  In  Knight  v.Rushwood,Cro. 
339*]  Eliz.,  469,*tbe defendant  promised  that 
if  the  plaintiff  and  two  witnesses  would  depose 
before  the  Mayor  of  Lincoln,  as  to  a  bond  of  a 
third  person,  the  defendant  would  pay  it.  Bret- 
ton  v.  Prettiman,  T.  Raym.,  153,  is  precisely  in 
point  to  show  that  this  action  may  be  main- 
tained. The  defendant  promised  that  in  con- 
sideration that  the  plaintiff  would  take  an 
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oath  that  money  was  due  to  him,  he  would 
pay  it  ;  and  the  plaintiff  took  an  oath  before  a 
master  in  chancery,  and  brought  assumpsit  for 
the  money,  and  recovered.  (S.  C.,  1  Sid.,  283; 
2  Keb.,  44.)  In  Stevens  v.  Thacker,  Peake  N. 
P.  Cas.,  187,  188,  the  holder  of  a  bill  of  ex- 
change promised  not  to  sue  the  acceptor,  if  he 
would  make  affidavit  that  the  acceptance  was 
a  forgery.  The  affidavit  was  drawn,  but  the 
defendant  did  not  swear  to  it.  Lord  Kenyon 
said  that  if  the  defendant  had  sworn  to  the 
affidavit,  he  should  have  held  that  he  had  dis- 
charged himself  from  the  action,  though  the 
affidavit  had  been  false.  (I  Mod.,  166;  Lloyd 
v.  Willan,  1  Esp.,  N.  P.  Cas.,  178,  179  ;  Del- 
esline  v.  Greenland,  1  Bay  S.  C.,  458,  S.  P.) 
One  promise  is  a  sufficient  consideration  for 
another  promise.  (8  Johns.,  306.) 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  principal  question  presented  by  this  case 
is,  whether  a  promise  to  pay  a  sum  claimed  to 
be  due  by  one  party  and  denied  by  the  other, 
if  the  party  claiming  would  swear  to  the  cor- 
rectness of  the  claim,  and  he  does  so  swear,  is 
a  valid  promise.  Another  question  was  made 
on  the  trial,  whether  it  was  competent  to  the 
defendant  below  to  prove  that  the  plaintiff 
below  either  swore  falsely  or  was  grossly  mis- 
taken in  the  affidavit  which  he  made. 

It  has  been  frequently  decided  that  a  prom- 
ise to  pay  money,  in  consideration  that  the 
plaintiff  would  take  an  oath  that  it  was  due, 
was  a  valid  and  binding  promise.  Thus,  in 
Bretton  v.  Prettiman,  Sir  T.  Raym.,  153,  the 
plaintiff  declared  that  the  defendant  promised, 
in  consideration  that  the  plaintiff  would  take 
an  oath  that  money  was  due  to  him,  he  would 
pay  him,  and  the  plaintiff  averred  that  he 
swore  before  a  master  in  chancery.  On  de- 
murrer, it  was  adjudged  for  the  plaintiff,  and 
as  the  reporter  states,  because  it  was  not  such 
an  oath  for  which  he  may  be  indicted.  In 
Anin  v.  Andrews,  1  Mod.,  166,  there  was  a 
promise  to  pay,  if  the  plaintiff  *would  [*34O 
bring  two  witnesses  before  a  justice  of  the 
peace,  who  should  depose  that  the  defend- 
ant's father  was  indebted  to  the  plaintiff  ;  and 
two  judges  against  one  thought  it  not  a  pro- 
fane oath,  because  it  tended  to  the  determin- 
ing a  controversy,  and  the  plaintiff  had  judg- 
ment. This  case  occurred  before  the  Statute 
of  Frauds  ;  the  promise  would  now  be  holden 
to  be  void,  unless  in  writing,  it  being  to  pay 
the  debt  of  a  third  person.  The  case  of  Bret- 
ton  v.  Prettiman  is  differently  stated  in  1  Sid., 
283,  and  2  Keb.,  26,  44.  It  "is  there  stated  to 
be  a  promise  to  pay,  if  the  plaintiff  would  pro- 
cure a  third  person  to  make  oath  that  the 
money  was  due.  But  this  makes  no  differ- 
ence in  principle,  for,  in  either  case,  the  oath 
was  extrajudicial. 

In  Stevens  v.  Thacker,  Peaked.  P.,  187,  the 
defendant  was  sued  as  the  acceptor  of  a  bill, 
and  alleged  it  to  be  a  forgery,  and  offered  to 
make  affidavit  that  he  never  had  accepted  it. 
The  plaintiff  agreed  not  to  sue  the  defendant, 
if  he  would  make  the  affidavit.  The  affidavit 
was  drawn,  but  not  sworn  to.  Lord  Kenyon 
said  that  had  the  defendant  sworn  to  the  affi- 
davit, he  should  have  held  that  he  had  dis- 
charged himself,  though  the  affidavit  had  been 
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false;  for  the  plaintiffs,  who  had  agreed  to 
accept  that  affidavit,  as  evidence  of  the  fact, 
should  not,  after  having  induced  the  defend- 
ant to  commit  the  crime  of  perjury,  maintain 
an  action  on  the  bill.  In  Lloyd  v.  Wittan,  1 
Esp.,  178,  the  defendant's  attorney  proposed  to 
the  plaintiff's  attorney  that  the  defendant 
should  pay  the  demand,  if  the  plaintiff's  porter 
would  make  an  affidavit  that  he  had  delivered 
the  goods  in  question  to  the  defendant.  The 
affidavit  was  made  ;  and  Lord  Kenyon  held  it 
to  be  conclusive,  and  that  the  defendant  was 
precluded  from  going  into  any  defense  in  the 
case. 

These  cases,  which  stand  uncontradicted, 
abundantly  show  that  such  a  promise  as  the 
present,  is  good  in  point  of  law  ;  and  that  the 
making  the  proof  or  affidavit,  whether  by  a 
third  person  or  by  the  party  himself,  is  a  suffi- 
cient consideration  for  the  promise.  It  is  not 
making  a  man  a  judge  in  his  own  cause  ;  but 
it  is  referring  a  disputed  fact  to  the  conscience 
of  the  party.  It  is  begging  the  question  to 
suppose  that  it  will  lead  to  perjury.  If  the 
341*]  promise  is  binding,  *because  the  mak- 
ing the  proof  or  affidavit  is  a  consideration  for 
it,  the  defendant  must  necessarily  be  precluded 
from  gainsaying  the  fact.1  He  voluntarily 
waives  all  other  proof  ;  and  to  allow  him  to 
draw  in  question  the  verity  or  correctness  of 
the  proof  or  affidavit,  would  be  allowing  him 
to  alter  the  conditions  of  his  engagement,  and 
virtually  to  rescind  his  promise. 

Judgment  affirmed. 

Cited  in— 2  Hill,  503 ;  2  Den.,  410 ;  75  Mo.,  685. 


BANK  OF  UTICA  v.  MAGHER. 

Construction  of  Act  Establishing  Branch  of  Bank 
of  Utica—What  Deemed  Sufficient  Counter- 
signing of  Notes,  by  Cashier —  When  and  Where 
Notes  Payable — Demand  to  Precede  Suit. 

According  to  the  true  construction  of  the  Act 
(sess.  38,  ch.  144)  authorizing  the  P.,  D.  and  Co.  of 
the  Bank  of  Utica  to  establish  an  office  of  discount 
and  deposit  at  Canandaigua,  in  the  County  of  Onta- 
rio, and  requiring  all  notes  issued  at  such  branch  at 
C.  to  be  countersigned  by  the  cashier,  and  declar- 
ing that  the  same  should  be  considered  as  payable 
on  demand,  at  such  branch  at  C.,  the  holder  of  a 

1.— Such  is  the  principle  of  the  civil  law,  as  to  the 
effect  of  the  decisory  oath  (le  serment  rfecisoire),  as 
the  French  lawyers  term  it,  or  the  oath  of  verity, 
as  it  is  called  in  the  Scotch  law.  The  Digest  con- 
tains many  just  rules  and  distinctions  as  to  the  cases 
in  which  the  oath  may  be  deferred.  It  is  considered 
as  an  agreement  or  contract  between  the  parties 
(traiuiactfo),  and  as  of  greater  force  even  than  a 
judgment  (res  judicata).  It  might  be  deferred  in 
regard  to  all  matters  of  civil  controversy,  and  in 
any  sta^e  of  a  cause  ;  but  it  could  be  deferred  to  a 
party,  in  respect  only  to  his  own  personal  acts. 
When  taken,  it  constituted  the  presumptio  juris  et 
dejure,  which  precluded  all  proof  to  the  contrary. 
The  party  became  entitled  to  judgment  in  his  favor, 
or  to  be  forever  discharged  from  the  cause  of 
action.  Either  party  might  defer  the  oath  to  the 
other.  If  the  party  to  whom  the  oath  was  deferred, 
refused  to  take  it,  or  to  refer  it  back  to  the  other,  he 
lost  his  cause ;  if  the  one  to  whom  the  oath  was 
referred  back,  took  it,  what  he  swore  to  was  deemed 
conclusively  proved.  "Cumresjuxjurandumdemissa 
sit,  index  (ibvolvit :  rtferentem  audiet,  et  si  actor  jitret, 
cnndemnet  reum :  nulentem  jurare  reum,  si  ftoluat, 
ahsnlvit:  non  solventem  condemnat:  ex  relatiime, 
jurante  actrrre,  ahwilvit  reum."  Dig.,  lib.  12 ;  tit.  2, 1. 
34  :  Poth.  Trait,  des  Oblijr.,  part  4.  ch.  3,  sec.  4,  No. 
912, 913,  914  :  Ersk.  Inst.,  779 ;  bk.  4,  tit.  2,  sees.  8,  9. 
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note  of  the  Bank  of  Utic&  so  countersigned  and 
issued,  cannot  maintain  an  action  upon  it  against 
the  Bank  of  Utica,  without  having  previously 
demanded  payment  of  it  at  the  branch  at  C.  A 
demand  of  payment  at  the  Bank  in  Utica,  only,  is 
not  sufficient. 

A  note  of  the  Utica  Bank,  on  which  is  written, 
"countersigned  O.  Seymour,"  is  countersigned 
within  the  meaning  of  the  Act ;  for  it  is  not  neces- 
sary to  give  it  validity,  that  he  should  add  to  his 
name  his  official  character  of  cashier  at  C.;  and  the 
Act  in  question  being  in  extension  of  the  powers  of 
the  Bank  under  their  Act  of  Incorporation,  which 
was  a  public  Act,  is  also  a  public  Act  of  which  every 
person  is  bound  to  take  notice. 

The  presumption,  in  such  case,  is,  that  the  sign- 
ing is  official ;  and  if  there  is  any  ambiguity  on  the 
face  of  the  instrument,  it  may  be  explained  by 
parol. 

Citations— Act,  sess.  38,  ch.  144;  5  Wh.,  334. 

IN  ERROR  to  the  Court  of  Common  Pleas  of 
Oneida  County. 

*M.  brought  an  action  against  the  [*342 
plaintiffs  in  error,  in  the  court  below,  on  a 
bank  note,  dated  Sept.  1,  1815,  at  Utica,  by 
which  the  President,  Directors  and  Company 
promised  to  pay  to  Thomas  Jefferson,  or 
bearer,  on  demand,  $5.  The  declaration 
averred  that  the  plaintiff  became  lawfully  pos- 
sessed of  the  note  on  Jan.  20,  1818,  and  on 
that  day  presented  it  to  the  defendants,  at 
their  banking  house  in  Utica,  and  demanded 
payment  thereof,  which  was  refused.  The 
defendants  pleaded  the  general  issue,  with 
notice  of  special  matter  to  be  given  in  evi- 
dence. At  the  trial,  the  plaintiff  proved  the 
note,  and  that,  on  Aug.  1,  1817,  it  was  pre- 
sented to  the  defendants,  at  their  Bank  in 
Utica,  who  refused  payment,  alleging  that  it 
ought  to  be  presented  at  the  office  of  the 
Branch  at  Canandaigua.  The  plaintiff  also 
proved  that  notes  of  the  defendants'  Bank, 
countersigned  "O.  Seymour,"  were  paid  out 
and  received  at  their  banking  house  in  Utica, 
in  like  manner  as  the  notes  of  other  country 
banks  were  paid  out  and  received  by  the 
defendants  ;  but  it  did  not  appear  that  notes 
countersigned  by  O.  Seymour  were  ever  origi- 
nally issued  at  the  banking  house  of  the 
defendants  in  Utica.  The  defendants  then 
gave  in  evidence  the  Act  passed  April  10,  1815, 
entitled  "An  Act  Authorizing  the  President. 
Directors  and  Company  of  the  Bank  of  Utica 
to  Establish  an  Office  of  Discount  and  Deposit 
at  the  Village  of  Canandaigua,  in  the  County 
of  Ontario,  and  for  other  purposes."  By  this 
Act,  it  was  declared  that  no  notes  of  the  said 
Bank  should  be  issued  at  the  Branch,  excepting 
such  as  should  be  countersigned  by  the  cash- 
ier ;  and  that  the  same  should  then  be  consid- 
ered as  payable  on  demand  at  the  office  of  the 
said  Branch.  The  defendants  proved  that  O. 
Seymour,  whose  name  was  countersigned  on 
the  note,  was  cashier  of  the  said  Branch,  in 
the  village  of  Canandaigua,  and  that  the  sig- 
nature was  in  his  handwriting,  the  word 
"countersigned"  being  engraved  on  the  note. 

The  defendants  insisted  that  on  this  evi- 
dence they  were  entitled  to  a  verdict.  But 
the  court  decided  that  the  evidence  of  the 
defendants  was'not  sufficient  to  bar  the  plaint- 
iff, and  that  he  was  entitled  to  recover ;  and 
the  *jury,  accordingly,  found  a  ver-  [*343 
diet  for  the  plaintiff  "for  $5.70.  The  defend- 
ants' counsel  tendered  a  bill  of  exceptions,  on 
which  the  writ  of  error  was  brought  to  this 
court. 
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Mr.  Foot,  for  the  plaintiffs  in  error.  A  cor- 
poration can  act  in  no  other  way  than  that 
which  is  prescribed  in  its  charter.  (2  Johns., 
109.)  By  the  Act  (sess.  38,  ch.  144),  the  notes 
of  the  plaintiffs  so  made  and  countersigned, 
though  dated  at  Utica,  are  made  payable,  on 
demand,  at  Canandaigua.  A  promissory  note, 
payable  on  demand  at  a  particular  place,  must 
be  presented  for  payment  at  that  place.  (14 
East,  498  ;  2  Taunt.,  60  ;  3  Taunt.,  397  ;  16 
East,  108  ;  5  Taunt.,  30.) 

The  damages  recovered  in  this  case  being 
only  $5.70,  the  plaintiff  was  not  entitled  to 
costs.  The  court  below  awarded  $35.50  for 
costs.  As  corporations  are  not  expressly 
excepted  in  the  Act  Giving  Jurisdiction  to  Jus- 
tices of  the  Peace,  the  plaintiff  might  have 
sued  in  a  justice's  court.  (1  N.  R.  L.,  387.) 
Costs  are  not  given  by  the  common  Law,  and 
the  Statute  Relative  to  Costs  is  to  be  construed 
strictly. 

Mr.  Lee,  contra.  The  note  was  duly  pre- 
sented, and  payment  demanded,  at  the  bank- 
ing house  of  the  defendants  at  Utica.  The 
name  of  O.  Seymour  was,  indeed,  written  on 
the  note  after  the  word  "countersigned,"  but 
without  any  addition.  He  ought  to  have 
added  the  words  "cashier  of  the  office  of  dis- 
count and  deposit  at  Canandaigua,"  otherwise 
the  public  cannot  know  that  the  note  is  of 
that  description  which  is  payable  only  at  the 
Branch  at  Canandaigua.  The  appointment  of 
the  cashier  is  a  private  act,  and  the  public  are 
not  informed,  by  the  words  "O.  Seymour," 
that  he  is  the  cashier  of  the  Branch  at  Canan- 
daigua, or  that  the  note  was  issued  there.  For 
aught  that  appears,  it  was  issued  at  the  Utica 
Bank. 

Again  ;  though  a  demand  might  be  made  at 
Canandaigua,  yet  the  plaintiff  had,  also,  a 
right  to  demand  payment  of  the  makers  of  the 
note  at  Utica.  By  the  Act  incorporating  the 
344*]  *Bank,  the  defendants,  in  regard  to 
the  notes  issued  by  them,  are  placed  on  the 
same  footing  as  an  individual. 

Again  ;  we  say  that  no  demand  of  payment 
was  necessary  before  bringing  the  suit.  For 
where  a  precedent  debt  or  duty  exists,  no 
demand  previous  to  bringing  a  suit  is  neces- 
sary ;  though  it  may  be  otherwise  where  the 
obligation  to  pay  is  collateral.  ( Wolcott  v. 
Van  8antvoord,  17  Johns.,  248  ;  1  Saund.,  33, 
n.  2 ;  2  Saund.,  118,  n.  3  ;  Com.  Dig.,  Pleader, 
C,  69,  70  ;  4  Johns.,  183  :  10  Mod.,  38  ;  Bay- 
ley  on  Bills,  110,  78,  n.  a.) 

As  to  costs  ;  this  court  has  decided  that  a 
corporation  cannot  be  sued  in  a  justice's  court. 
(5  Johns.,  347  ;  7  Johns.,  356.)  As  the  plaint- 
iff is,  therefore,  compelled  to  sue  in  the  Court 
of  Common  Pleas,  he  is  entitled  to  costs  in 
that  court.  The  case  is  within  the  reason  of 
the  rule  as  to  executors  and  administrators. 
(2  Johns.  Cas.,  209  ;  3  Johns.,  450  ;  6  Johns., 
332  :  7  Johns.,  537  ;  8  Johns.,  123.) 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court  : 

The  question  arising  on  the  record  is, 
whether  the  Bank  of  Utica  is  liable  to  be 
sued,  since  the  Act  of  April  10,  1815,  on  a 
note  of  that  Bank,  countersigned  by  O.  Sey- 
mour, the  cashier  of  the  office  of  discount  and 
deposit  in  the  village  of  Canandaigua,  unless 
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!  it  be  averred  and  proved  that  payment  has 
been  demanded  at  such  office  of  discount  and 
deposit,  before  the  commencement  of  the  suit. 

The  Act  of  April  10,  1816  (sess.  38,  ch.  144), 
provides  that  the  Bank  of  Utica  may  establish 
an  office  of  discount  and  deposit  at  Canandai- 
gua, under  such  rules  and  regulations  as  they 
shall  prescribe,  not  contrary  to  the  provisions 
of  the  Act  of  Incorporation  ;  and  that  no 
notes  of  the  Bank  of  Utica  shall  be  issued  at 
the  branch  Bank,  excepting  such  as  shall  be 
countersigned  by  the  cashier  ;  and  the  same 
shall  then  be  considered  as  payable  on  de- 
mand, at  the  office  of  the  said  Branch. 

The  object  of  the  Act  was  to  transfer  a  part 
of  the  capital  of  the  Bank  of  Utica,  to  the 
office  of  discount  and  deposit  at  Canandaigua, 
for  banking  operations  there.  The  ablilty  of 
the  Bank  of  Utica  to  redeem  the  notes  issued 
by  it,  and  especially  *as  to  such  as  [*345 
were  issued  at  the  Branch,  was  impaired 
in  proportion  to  the  capital  furnished  to 
the  Branch.  It  appears  to  me  to  have 
been  manifestly  the  intention  of  the  Legis- 
lature, that  notes  countersigned  by  the  cash- 
ier of  the  branch  Bank,  and  issued  from 
it,  should  be  demandable,  in  the  first  instance, 
at  the  Branch.  They  are  then  to  be  consid- 
ered as  payable  on  demand  at  the  office  of  the 
said  Branch.  That  enactment,  ex  m  termini, 
excludes  the  idea  that  with  respect  to  bills 
thus  countersigned  and  issued,  they  shall  be 
payable,  also,  on  demand,  at  the  Utica  Bank. 
Considering  the  object  and  provisions  of  the 
Act,  we  have  no  hesitation  in  saying  that  pay- 
ment of  such  bills  must  first  be  demanded  at 
the  Branch.  Any  other  construction  would 
defeat  the  obvious  intention  of  the  Legisla- 
ture, and  the  declared  purposes  of  the  Act. 
There  can  be  no  doubt  that,  if  payment  be 
refused,  upon  the  presentment  of  a  note 
countersigned  and  issued  as  prescribed  by  the 
the  Branch,  but  that  the  Utica  Bank  would  be 
liable  ;  but  until  such  demand  be  made,  there 
is  no  default.  We  consider  the  Act  as  impos- 
ing it,  as  a  prerequisite  duty,  on  the  holder  of 
such  a  bill  to  make  a  demand  at  the  Branch, 
before  the  Utica  Bank  can  be  called  upon. 

It  has  been  objected  that  the  note  given  in 
evidence  was  not  countersigned,  within  the 
meaning  of  the  Act — Seymour  not  having 
added  to  his  signature  the  title  of  his  office. 
The  Act  prescribes  no  form  of  countersigning 
the  notes  issued  by  the  Branch.  It  requires 
only  that  the  notes  issued  by  the  Branch  should 
be  countersigned  by  the  cashier  ;  and  it  is  in 
proof  that  O.  Seymour  was  the  cashier.  He 
has  not  added  to  his  signature  his  official  char- 
acter ;  and  we  do  not  think  this  necessary. 
The  Act  of  1815  is  a  public  statute  ;  for  being 
an  extension  of  the  powers  of  the  Bank  of 
Utica,  and  the  original  Act  being  a  public  Act, 
the  enlarging  Act  must  necessarily  be  a  public 
Act.  When,  therefore,  it  is  considered  that 
every  person  must  be  deemed  conusant  of  the 
law  of  the  land,  and  of  the  Statute  vesting. the 
Bank  of  Utica  with  the  power  of  establishing  a 
Branch,  and  requiring  the  notes  issued  by  it  to 
be  countersigned;  and  when  it  is  seen  on  the  bill 
itself  that  it  is  countersigned,  there  could  exist 
no  doubt  on  the  mind  of  anyone  that  the  bill 
in  question  had  *been  issued  under  the  [*346 
authority  of  the  Act  of  1815.  But  in  the  pres- 
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cat  case,  the  plaintiff  below  was  expressly  in- 
formed, before  he  brought  his  suit,  that  this 
note  ought  to  be  presented  at  the  Branch.  In- 
dependently of  these  considerations,  it  was  not 
necessary  to  the  validity  of  the  act  of  counter- 
signing, that  Seymour  should  have  added  to 
his  name  his  official  character  of  cashier.  This 
point  was  considered  by  the  Supreme  Court 
of  the  U.  S.,  in  the  case  of  the  Mechanics'  Bk. 
v.  Bk.  of  Columbia,  5  Wh.,  334.  The  check, 
in  that  case,  wanted  the  official  signature  of 
the  cashier ;  yet  it  was  held  that  it  was  an 
official  and  not  a  private  act,  and  that  it  was 
not  true  that  the  acts  of  agents  derived  their 
validity  from  professing,  on  the  face  of  them, 
to  have  been  done  in  the  exercise  of  their 
agency.  In  that  case,  the  court  were  of  opin- 
ion that  the  marks  of  an  official  character  not 
only  existed  on  the  face  of  the  check,  but  pre- 
dominated, and  that  evidence  to  fix  its  true 
character  became  indispensable.  In  the  pres- 
ent case,  marks  that  Seymour  countersigned 
this  note,  as  cashier,  greatly  predominate'. 
Who  ever  heard  of  a  bank  bill  being  thus 
countersigned  by  a  private  individual,  and  es- 
pecially when  the  word  "  countersigned"  is 
engraved  on  the  bill  ?  But  when  we  consider 
this  countersigning  in  connection  with  the  Act 
of  1815,  there  cannot  remain  a  doubt  that  it 
was  an  official  act  and  a  compliance  with  the 
Statute. 

Judgment  reversed. 

Cited  in— 3  Wend.,  19 :  34  N.  J.  L.,  439 ;  8  Allen,  461. 


JACKSON,  ex  dem.  VAN  BUSKIRK, 
CLAW. 

Husband  and  Wife — Cohabitation  Prima  Facie 
Evidence  of  Marriage — Separation  after  Two 
Years —  Wife  not  Heard  of  Again — Presump- 
tion Rebutted — Marriage  of  Husband — Cohab- 
itation with  Second  Wife  Twenty-seven  Years — 
Second  Wife  Entitled  to  Dower. 

Cohabitation,  and  the  declarations  of  the  parties, 
are  prima  facie  evidence  of  marriage. 

But  where,  without  any  apparent  rupture,  the 
parties,  after  a  cohabitation  of  about  two  years, 
separated,  nearly  forty  years  ago,  and  continued 
separate,  without  any  claims  or  pretensions  on  each 
other  as  husband  and  wife,  it  seems  that  the  pre- 
sumption of  marriage  arising  from  the  previous  co- 
habitation will  be  rebutted. 

A  and  B,  after  cohabiting,  as  man  and  wife,  sep- 
arated in  1781,  and  the  wife  went  to  her  friends  in 
1783,  when  she  removed  out  of  the  State,  and  was 
never  heard  of  afterwards.  Her  husband,  in  1781, 
married  another  wpman.with  whom  he  lived  thirty- 
eight  years,  and  died  leaving  children.  Held  that 
the  absence  of  the  first  wife,  for  seven  years,  from 
1783  to  1790,  without  having  been  heard  of  during 
that  time,  was  sufficient  to  afford  a  presumption  of 
her  death  ;  and  although  the  second  marriage  of  A. 
in  1781.  was  void,  his  first  wife  being  then  living; 
yet  his  continued  cohabitation  with  his  second  wife 
for  twenty-seven  years  after  1790,  and  the  reputa- 
tion of  their  marriage,  and  the  good  character  in 
society  of  the  parties,  during  all  that  time,  and 
until  the  death  of  A,  afforded  sufficient  ground  to 

?  resume  an  actual   marriage  between  them  after 
T90,  or  the  time  of  the  presumed  death  of  the  first 
wife,  so  as  to  entitle  his  second  wife  to  dower  in 
the  lands  which  her  husband  was  seised  of  during 
that  period. 
Citation— 4  Johns.,  52. 

NOTE.— Marriage—  Cohabitation — When,  and  how 
far,  evidence  of.  See  Fenton  v.  Reed,  4  Johns.,  52, 
note. 
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T?  JECTMENT  for  land  in  Cocksackie,  tried 
-Lj  at  the  Greene  Circuit,  in  December  last, 
before  Mr.  Justice  Van  Ness. 

*The  plaintiff  proved  that  John  [*347 
A.  Van  Buskirk  owned  the  farm  on  which  the 
defendant  now  lives,  and  sold  it  to  the  defend- 
ant, about  fifteen  years  before  the  trial.  That 
the  lessor  of  the  plaintiff,  Hannah  Van  Bus- 
kirk,  as  widow  of  John  A.  Van  Buskirk,  pre- 
sented her  petition  to  the  Court  of  Common 
Pleas  of  Greene  County,  to  have  her  dower  in 
the  farm  so  purchased  and  occupied  by  the  de- 
fendant, set  off  to  her,  and  admeasurers  were 
accordingly  appointed,  who  made  their  report, 
setting  off  twenty-three  acres  of  the  farm  to 
the  lessor,  for  her  dower,  which  report  was 
filed  and  recorded  on  May  30,  1819.  The 
present  suit  was  brought  to  recover  the  pos- 
session of  the  twenty  three  acres,  parcel  of  the 
farm  of  the  defendant,  so  assigned  and  set 
off  to  the  lessor,  for  her  dower.  The  defense 
set  up  at  the  trial  was,  that  the  lessor  of  the 
plaintiff  was  not  the  lawful  wife  of  John  A. 
Van  Buskirk.  A  witness  for  the  plaintiff 
testified  that  he  had  known  John  A.  Van 
Buskirk  and  his  wife,  the  lessor,  between 
thirty-five  and  forty  years,  during  which  time 
they  resided  at  and  near  Cocksackie,  lived 
together  as  man  and  wife,  and  had  several 
children,  the  eldest  being  about  thirty-seven 
years  old.  That  the  lessor  of  the  plaintiff  had, 
during  all  the  time  the  witness  was  acquainted 
with  her,  sustained  a  good  character  in  soci- 
ety. That  he  knew  her  husband  when  he  was 
a  boy  ;  that  he  was  born  in  New  Jersey,  and 
went  from  Cocksackie  to  that  State,  before  the 
Revolutionary  War,  and  returned  again  to 
Cocksackie  after  the  peace.  Another  witness, 
on  his  cross-examination,  said  that  John  A. 
Van  Buskirk  told  him  that  he  had  a  wife  pre- 
vious to  his  "marriage  with  the  lessor,  but  that 
his  first  wife  died  before  his  second  marriage. 

J.  S.,a  witness  for  the  defendant,  testified 
that  he  knew  the  lessor  of  the  plaintiff  fifty 
years  ago,  and  that  her  maiden  name  was 
Pudney,  and  she  once  lived  with  the  witness' 
mother,  at  Fishkill,  as  a  hired  servant.  That 
in  Oct.,  1779,  John  A.  Van  Buskirk  hired  a 
room  of  the  witness,  for  himself,  and  a  woman 
he  called  his  wife,  and  a  child  named  John. 
The  woman's  maiden  name  was  Jane  Blauw, 
and  they  both  said  that  they  were  married. 
They  occupied  the  room  until  April,  1780  (and 
during  that  time  Hannah  Pudney  lived  in  the 
same  house,  as  a  servant  to  the  mother  of  the 
*wituess),  when  Van  Buskirk  removed  [*348 
with  his  family  to  New  Marlborough,  where 
he  remained  about  a  year.  In  April,  1781, 
Van  Buskirk  came  to  the  house  of  the  witness 
at  Fishkill,  and  said  that  he  and  his  wife  had 
parted,  and  that  she  had  gone  to  Long  Island 
to  her  friends.  He  wished  to  be  hired,  and 
the  witness,  accordingly  hired  him,  and  he 
continued  in  the  service  of  the  witness  about 
six  months,  during  which  time  the  lessor  lived 
in  the  family,  and  married  Van  Buskirk,  and 
in  the  same  year  they  removed  to  Athens. 

The  counsel  for  the  plaintiff  objected  to  the 
declarations  of  Van  Buskirk  as  evidence  of 
his  former  marriage ;  but  the  judge  overruled 
the  objection. 

J.  S.,  the  witness,  on  being  asked  by  the 

plaintiff's  counsel,  whether  Van  Buskirk,  be- 
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fore  his  second  marriage,  had  not  told  him 
that  his  first  wife  was  dead,  answered  that 
Van  Buskirk  showed  him  a  letter,  stating  that 
his  first  wife  was  dead  ;  but  the  witness  knew 
it  to  be  in  the  handwriting  of  Van  Buskirk 
himself.  The  witness  stated  that  he  had  not 
seen  the  first  wife  of  Van  Buskirk  since  she 
left  Pishkill,  in  1780;  that  in  Dec.,  1783,  he 
was  on  Long  Island,  when  he  heard  that  Van 
Buskirk's  first  wife  was  living,  and  had  re- 
cently been  there  on  her  way  to  Nova  Scotia, 
where  she  intended  to  reside  ;  but  the  witness 
had  never  seen  her  since  ;  that  in  1784  he  saw 
Van  Buskirk  at  Cocksackie,  where  he  then 
lived,  and  Van  Buskirk  desired  him  to  say 
nothing  of  his  first  marriage.  The  eldest  son 
of  Van  Buskirk,  who  was  called  as  a  witness, 
stated  that  he  was  the  eldest  child  of  Van  Bus- 
kirk and  the  lessor,  and  was  thirty-six  years 
old  ;  that  his  father  and  mother  had  always 
lived  together,  since  his  recollection,  until  his 
father  died,  about  two  years  ago  ;  and  that  he 
never  had  heard,  until  a  few  months  before 
the  trial,  that  his  father  had  a  wife  previous 
to  his  marriage  with  the  lessor. 

A  verdict  was  taken  for  the  plaintiff,  subject 
to  the  opinion  of  the  court  on  a  case  contain- 
ing the  facts  above  stated,  which  was  submit- 
ted to  the  court  without  argument. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

34O*]  *The  only  question  reserved  for  the 
consideration  of  the  court  is,  whether  the 
lessor  of  the  plaintiff  was  the  wife  of  John  A. 
Van  Buskirk  at  the  time  of  his  death.  It  is 
not  pretended,  if  she  was  his  wife,  that  she  is 
not  entitled  to  recover.  It  appears  that  Van 
Buskirk  and  the  lessor  cohabited  as  man  and 
wife,  at  and  near  Cocksackie,  between  thirty- 
five  and  forty  years,  and  had  a  number  of 
children,  the  eldest  of  whom  is  about  thirty- 
seven  years  old.  On  the  part  of  the  defend- 
ant, it  was  found  that  Van  Buskirk,  in  1779, 
cohabited  with  a  woman  of  the  name  of  Jane 
Blauw,  whom  he  called  his  wife.  They  both 
said  that  they  were  married,  and  had  a  son, 
whom  thejT  called  John.  They  lived  together 
in  Fishkill  until  1780,  when  they  removed  to 
New  Marlborough.  In  1781  Van  Buskirk  re- 
turned to  Fishkill,  and  said  that  he  and  his 
wife  had  parted,  and  that  she  had  gone  to  Long 
Island,  to  her  friends.  Within  six  months 
thereafter,  Van  Buskirk  and  the  lessor  were 
married,  and  removed  from  Fishkill  to  Athens. 
None  of  the  witnesses  have  seen  Jane  Blauw 
since  1780.  One  of  them  heard  of  her  upon 
Long  Island,  in  1783,  on  her  way  to  Nova 
Scotia  ;  and  since  that  time  she  has  not  been 
heard  of.  Cohabitation  and  declarations  of 
the  parties,  affords  strong  prima  facie  evidence 
of  a  marriage  in  fact ;  but,  in  the  present  case, 
the  presumption  is  encountered  by  strong  facts, 
producing  very  great  doubt  of  an  actual  mar- 
riage. Without  any  apparent  rupture  between 
Van  Buskirk  and  Jane  Blauw,  they  separated, 
nearly  forty  years  ago,  without  any  claims  or 
pretensions  upon  each  other  that  they  were 
husband  and  wife.  It  seems,  to  me,  a  jury 
would  have  been  authorized  to  say  that  their 
intercourse  and  cohabitation  was  meretricious. 
It  is  not  necessary  to  the  decision  of  this  cause 
to  place  the  plaintiff's  rights  on  that  ground. 
JOHNS.  REP.,  18. 


Jane  Blauw  went  to  Nova  Scotia  in  1783,  and 
has  never  been  heard  of  since.  She  must  be 
presumed  to  have  died  at  the  end  of  seven 
years  from  that  period.  This  was  so  decided 
in  the  case  of  King  v.  Paddock,  ante,  p.  141, 
from  the  analogy  to  the  statutes  with  re- 
spect to  leases  dependent  on  lives,  and  the 
Statute  of  Bigamy,  and  in  conformity  to  the 
cases  there  referred  to.  Still,  the  marriage  be- 
tween Van  Buskirk  and  the  lessor,  if  Jane 
Blauw  was  the  wife  of  the  lessor,  would  be 
*void,  as  it  took  place  during  her  life.  [*35O 
Upon  the  authority  of  the  case  of  Fenton  v. 
Reed,  4  Johns.,  52,  we  have  a  right  to  presume 
a  marriage  between  Van  Buskirk  and  the 
lessor,  at  any  time  subsequent  to  the  period, 
when  we  are  to  presume  Jane  Blauw  to  be  act- 
ually dead  ;  and  this  period  would  be  1790. 
In  the  case  of  Fenton  v.  Reed,  the  plaintiff  and 
Reed  were  married  during  the  lifetime  of  her 
former  husband,  and  that  marriage  was  held 
to  be  null  and  void.  Guest,  the  former  hus- 
band, died  in  1800.  After  his  death,  the 
plaintiff  continued  to  cohabit  with  Reed  until 
1806,  when  he  died.  The  court  said  there  ex- 
isted strong  circumstances,  from  which  a  mar- 
riage, subsequent  to  the  death  of  Guest,  might 
be  presumed.  The  parties  cohabited  together, 
as  husband  and  wife,  from  1800  to  1806,  and 
under  the  reputation  and  understanding  that 
they  were  such,  and  the  wife  sustained  a  good 
character  in  society.  A  jury,  we  said,  would 
be  warranted  to  have  inferred  an  actual  mar- 
riage. In  the  present  case,  from  1790  to  1817, 
a  period  of  twenty-seven  years,  there  was  co- 
habitation, the  reputation  of  a  marriage,  and 
a  good  character  in  society.  There  are,  there- 
fore, much  stronger  grounds  for  the  presump- 
tion of  an  actual  marriage,  after  the  presumed 
death  of  Jane  Blauw,  than  in  the  case  cited.1 

Judgment  for  (he  plaintiff. 

Cited  in-8  Paige,  581 ;  1  Edw.,  378  ;  3  Edw.,  578 :  4 
Edw.,  110 ;  15  N.  Y.,  351 ;  38  N.  Y.,  298  ;  71  N.  Y.,  427; 
5  Barb.,  216  ;  62  Barb.,  416  ;  48  How.  Pr..  3;  2  Sweeny, 
321 ;  1  Bradf .,  508  ;  1  Redf .,  377 ;  7  Leg.  Obs.,  78  ;  Abb. 
Adm.,  412. 


*ROBINSON  v.  DODGE  ET  AL.  [*351 

Construction  of  Act  for  the  Establishment  of  Com- 
mon Schools — Freeholders  can  only  Vote  Tax 
of  Definite  Amount — Cannot  Delegate  Power 
to  Trustees. 

Under  the  Act  for  the  Establishment  of  Common 
Schools,  passed  April  15,  1814  (sess.  37,  ch.  192),  the 
freeholders  and  inhabitants  of  the  school  district,  at 
their  regular  meeting1,  must  vote  a  precise  and  def- 
inite sum,  as  a  tax  on  the  inhabitants  of  the  district, 

1.— See  Doe  v.  Jesson,  6  East,  80, 84,  per  Lord  Ellen- 
borough  ;  Hopewell  v.  De  Pinna,  2  Carnpb.,  113.  In 
the  case  of  The  King  v.  The  Inhabitants  of  Twyn- 
ing,  2  Barn.  &  Aid.,  385,  Bay  ley.  J.,  said  that  the  Jaw 
always  presumed  against  the  commission  of  a  crime; 
and  therefore,  where,  as  in  that  case,  a  woman, 
whose  husband  had  enlisted  as  a  soldier,  and  went 
abroad,  and  had  not  been  heard  of  since,  within 
twelve  months  after  the  departure  of  her  first  hus- 
band, married  a  second  husband,  and  had  children 
by  him,  the  second  marriage  was  held  to  be  prima 
facie  valid :  it  being  presumed  that  the  first  husband 
was  dead  when  the  second  marriage  took  place : 
and  that  it  lay  on  the  party  objecting  to  the  second 
marriage,  to  prove  that  the  first  husband  was  alive. 
See,  also,  Phil.  Ev.,  151 ;  10  East,  216. 

618 


351 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1820 


for  building  a  school  house,  &c.  And  the  trustees 
of  the  school  district  are  not  authorized,  by  a  gen- 
eral vote  of  such  meeting:,  for  levying  a  tax  to 
defray  the  expenses  of  building:  a  school  house, 
without  specifying-  the  sum  to  be  levied,  to  issue 
their  warrant  for  the  levy  of  the  money  expended 
toy  them,  for  that  purpose. 

IN  ERROR,  on  certiorari  to  a  justice's  court. 
Robinson  brought  an  action  of  trespass 
against  the  defendants,  before  a  justice  of  the 
peace,  for  taking  and  selling  his  cow  and  sheep. 
The  defendants  justified  that  the  cow  and  sheep 
of  the  plaintiff  were  taken,  and  sold  under  a 
warrant  issued  by  them,  as  trustees  of  a  school 
district,  for  collecting  a  tax  laid  to  build  a 
school  house,  pursuant  to  the  "Act  for  the 
Better  Establishment  of  Common  Schools,  " 
passed  April  15,  1814  (sess.  37,  ch.  192).  This 
Act  authorizes  the  freeholders  and  inhabitants 
of  a  school  district,  "  to  vote  a  tax  on  the  resi- 
dent inhabitants  of  such  district,  as  they  shall 
deem  sufficient  to  purchase  a  suitable  site  for 
their  school  house,  and  to  build,  keep  in  repair 
and  furnish  such  school  house,  "  &c.,  and  to 
choose  three  trustees,  and  a  collector  for  the 
district,  &c.  (sec.  18);  and  it  is  made  the  duty 
of  the  trustees  of  the  school  district,  "to  make 
a  rate  bill,  or  tax  list,  which  shall  raise  the  sum 
voted  for,  "  with  five  per  cent,  for  collection, 
and  to  annex  to  such  rate  bill  or  tax  bill,  a 
warrant  for  the  collection  of  the  tax  in  the 
form  prescribed.  (Sec.  18.) 

It  was  proved  that  the  freeholders  and  in- 
habitants of  S.,  at  a  regular  meeting,  passed  the 
following  resolution:  "Resolved,  that  a  school 
house  be  built  on  the  same  site  where  the  old 
one  stood,  and  of  the  same  size  as  the  old  one; 
and  that  the  trustees  of  the  said  district  levy  a 
tax  on  the  inhabitants  of  said  district,  to  defray 
the  expenses  of  the  same.  " 

On  the  trial  before  the  justice,  the  jury  found 
a  verdict  for  the  defendants,  on  which  the 
justice  gave  judgment. 

On  the  return  to  the  certiorari,  the  only  ques- 
tion was,  whether  the  vote  of  the  freeholders 
and  inhabitants  for  a  tax,  in  the  general  form 
of  the  resolution  above  mentioned,  was  suffi- 
cient, to  authorize  the  collection  of  any  tax,  or 
whether  the  vote  ought  not  to  be  for  a  precise 
and  determinate  sum  to  be  assessed  and  raised. 

352*]  *PI<ATT,  J.,  delivered  the  opinion  of 
the  court : 

According  to  the  rules  for  the  construction 
of  such  special  powers  as  are  conferred  by  this 
Statute,  I  am  of  opinion  that  without  a  sub- 
sequent audit  or  sanction  of  the  freeholders 
and  inhabitants  of  the  district,  at  a  regular 
meeting,  liquidating  the  precise  amount  to  be 
raised,  the  trustees  of  the  school  district  were 
not  authorized  to  issue  their  warrant  to  collect 
the  money  expended  by  them  in  building  the 
new  school  house.  The  freeholders  and  inhab- 
itants, at  their  meeting,  had  no  right  to  delegate 
to  the  trustees  any  discretionary  power  as  to 
the  aggregate  amount  of  the  tax  to  be  collect- 
ed. They  are  required  to  "make  a  rate  bill,  or 
tax  bill,"  &c.,  "  to  raise  the  sum  voted  for," 
which  implies  a  vote  for  a  definite  sum.  The 
judgment  must,  therefore,  be  reversed. 

Judgment  reversed. 

Cited  in— 7  Wend.,  92 ;  17  Wend.,  439 :  5  Hill,  48 :  4 
Den.,  298 ;  13  Barb.,  115 ;  12  How.,  Pr.,  55;  25  Wis.,  447 
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MAYBEE  v.  AVERY. 

Evidence  —  Slander  —  Plea  of  Justification  — 
Record  of  Conviction  of  Plaintiff  for  Offense 
Charged,  is  Admissible  under — Only  Prima 
Facie  Evidence. 

A  verdict  and  judgment  thereon,  to  be  evidence, 
must  be  on  the  same  point,  and  between  the  same 
parties  or  privies. 

Where  the  matter  in  dispute  is  a  question  of  pub- 
lic right,  all  persons  standing  in  the  same  situation 
are  affected  by  it. 

As,  where  the  public  is  a  party  aggrieved,  and  the 
prosecution  is  carried  on  through  their  officers,  any 
individual  may  avail  himself  of  the  conviction. 
Therefore,  in  an  action  of  slander,  for  saying  that 
the  plaintiff  was  a  thief,  and  stole  the  defendant's 
hens,  a  record  of  a  conviction  of  the  plaintiff  before 
a  Court  of  Special  Sessions,  for  stealing  the  defend- 
ant's hens,  is  admissible  evidence,  under  a  notice  or 
plea  of  justification  by  the  defendant,  of  the  truth 
of  the  words  spoken.  The  verdict  of  conviction  in 
such  case  is,  however,  only  prim  a  facie  evidence, 
and  the  plaintiff,  therefore,  is  allowed  to  disprove 
the  fact,  and  to  give  evidence  of  the  falsity  of  the 
evidence  on  which  the  conviction  was  founded.  But 
the  conviction  cannot  be  received  in  evidence,  at 
all,  if  the  defendant  in  the  civil  suit,  and  the  party 
aggrieved,  was  a  witness  in  the  criminal  prosecu- 
tion. 

Citations— 1  Str.,  68 ;  Bull.  N.  P.,  245 :  Gilb.  Ev.,  32 : 
Phil.  Ev.,  237,  241 ;  Peake  Ev.,  3d  Ed.,,41,  47. 

THIS  was  an  action  of  slander,  tried  before 
Mr.  Chief  Justice  Spencer,  at  the  Albany 
Circuit,  in  Oct.,  1818. 

The  words  laid  in  the  declaration,  as  spoken 
by  the  defendant  of  the  plaintiff,  were:  "  You 
are  a  thief.  "  "  You  stole  my  hens.  "  "  He 
stole  my  hens.  "  "  I  as  much  believe  he  stole 
my  hens,  as  I  am  alive.  "  The  defendant 
pleaded  the  general  issue,  with  notice  of  special 
matter  to  be  given  in  evidence,  justifying  the 
truth  of  the  charge. 

At  the  trial,  the  plaintiff  proved  that  the 
defendant,  in  the  spring  of  1816,  had  spoken 
the  words  charged.  The  defendant,  then  pro- 
duced a  record  of  conviction  before  three 
^justices  of  the  peace,  at  a  Court  of  Spe-  [*353 
cial  Sessions,  held  by  them  on  April  13,  1818, 
by  which  it  appeared,  that  the  plaintiff  was 
convicted  before  the  said  justices  of  stealing 
two  hens  of  the  defendant,  and  was  fined  for 
the  offense  $7.  To  the  admission  of  this  evi- 
dence, the  plaintiff's  counsel  objected ;  and  the 
Chief  Justice  decided,  that  although  the  record 
might  not  technically  be  considered  as  a  bar 
to  the  plaintiff's  action,  yet  it  was  evidence  of 
the  plaintiff's  guilt,  and  went  to  show  that 
there  was  no  malice  on  the  part  of  the  defend- 
ant in  speaking  the  words;  and  that  he  should 
allow  it  to  be  read  for  that  purpose,  and  it 
was,  accordingly,  read  in  evidence. 

The  plaintiff  then  offered  to  show  that  the 
evidence  on  which  the  conviction  was  founded 
was  false,  and  to  prove  that  he  was  owner  of 
the  two  hens  mentioned  as  the  subject  of  the 
petit  larency,  of  which  he  was  convicted  before 
the  justices.  To  this  evidence  the  defendant's 
counsel  objected,  on  the  ground  that  the  record 
of  conviction,  until  reversed,  was  conclusive 
evidence  of  the  fact  of  the  plaintiff  having 
stolen  the  hens  in  question.  This  objection 
was  s'ustained  by  the  Chief  Justice,  and  the 
evidence  rejected  ;  and  the  jury,  under  his 
direction,  found  a  verdict  for  the  defendant, 
with  leave  for  the  plaintiff  to  move  to  set  it 
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aside,  on  a  case  made.  It  was  admitted,  at  the 
trial,  that  the  conviction  of  the  plaintiff  was 
before  the  commencement  of  the  present  suit, 
and  that  the  defendant  was  not  a  witness  at 
the  trial  in  the  Court  of  Special  Sessions. 

The  case  was  submitted  to  the  court  without 
argument. 

SPENCER,  Oh.  J.,  delivered  the  opinion  of  the 
court : 

The  question  whether  the  record  of  convic- 
tion was  evidence  or  not,  is  certainly  not  free 
from  doubt.  Both  Peake  and  Phillips  treat  it 
as  a  point  pretty  much  afloat,  and  I  have  met 
with  no  case  expressly  deciding  it.  The  case 
of  Jones  v.  White,  1  Str.,  68,  independently  of 
the  loose  manner  in  which  the  judges  speak, 
and  the  nature  of  the  issue,  cannot  be  con- 
sidered an  authority,  for  the  court  was  equally 
divided.  Buller,  in  his  Nisus  Prius,  245,  lays 
down  the  law  to  be,  that  "though  a  conviction 
in  a  court  of  criminal  jurisdiction  be  conclu- 
sive evidence  of  the  fact,  if  it  afterwards  come 
354*]  Collaterally  in  controversy,  in  a  court 
of  civil  jurisdiction,  yet  an  acquittal  in  such 
court  is  no  proof  of  the  reverse.  As,  suppo.se 
the  father  convicted  on  a  indictment  for  having 
two  wives,  this  would  be  conclusive  evidence 
in  ejectment  where  the  validity  of  the  second 
marriage  was  in  dispute.  But  an  acquittal 
would  not  prevent  the  party  from  giving  evi- 
dence of  the  former  marriage,  so  as  to  bar  the 
issue  of  the  second;  for  an  acquittal  ascertains 
no  fact,  as  a  conviction  does,  nor  would  a  con- 
viction be  conclusive,  so  as  to  bar  the  party  in 
a  writ  of  dower  or  appeal,  when  the  legality 
of  the  marriage  comes  in  question."  And  he 
proceeds  to  say,  that  it  would  then  be  prima 
Jade  proof  of  it.  Gilbert,  in  his  L.  of  Ev.,  p. 
32,  expresses  his  opinion  that  in  an  action  of 
trespass,  an  indictment  for  the  same  trespass, 
and  verdict  thereupon,  may  be  given  in  evi- 
dence, if  the  verdict  is  founded  on  other  evi 
dence  besides  the  party's  own  oath.  I  entirely 
concur  with  Phillips  (Ev.,  237,  241),  and  Peake 
{on  Ev.,  3d  ed.,  pp.  41,  47),  that  the  conviction 
ought  not  to  be  received  as  evidence  at  all, 
where  the  party  aggrieved,  and  who -is  a  party 
in  the  civil  suit,  was  a  witness  on  the  prosecu- 
tion, for  it  would  be  impossible  to  say  what 
influence  kis  evidence  had  in  inducing  the  ver- 
dict. It  is,  undoubtedly,  a  rule,  that  to  give 
a  verdict  and  judgment  thereon  in  evidence, 
it  must  be  upon  the  same  point  and  between 
the  same  parties  or  privies.  The  reason  why 
it  must  be  between  the  same  parties  is,  that 
otherwise  a  man  would  be  bound  by  a  decision 
in  which  he  was  not  at  liberty  to  cross-examine 
the  witnesses;  and  generally,  the  benefit  of  the 
rule  is  mutual;  and  one  who  is  not  a  party  to 
the  cause,  and  would  not  be  bound  by  the  ver- 
dict, if  against  him,  cannot  avail  himself  of  it. 
One  of  the  exceptions  to  the  rule  is,  that  where 
the  matter  in  dispute  is  a  question  of  public 
right,  in  that  case,  all  persons  standing  in  the 
same  situation  as  the  parties,  are  affected  by 
it.  It  appears  to  me  that  a  verdict  on  an  indict- 
ment forms  another  exception,  and  upon  the 
same  principle.  The  public  is  the  party  ag- 
grieved, the  prosecution  is  carried  on  through 
their  functionaries,  and  any  individual  may, 
when  necessary,  avail  himself  of  a  conviction. 
The  plaintiff  cannot  complain  of  this,  for  he 
JOHNS.  REP.,  18. 


had  an  opportunity  to  cross-examine  the  wit- 
nesses, *to  adduce  his  testimony,  and  [*355 
to  reverse  the  judgment,  if  erroneous. 

lam,  however,  of  the  opinion  that  the  verdict 
was  not  conclusive  ;  that  it  was  merely  prima 
facie  proof,  and  that  the  plaintiff  ought  to  have 
been  allowed  to  controvert  the  fact  anew. 
Such  a  judgment  would  only  be  conclusive, 
when  it  came  in  question  collaterally;  not  when 
the  issue  was  directly  whether  the  plaintiff  was 
guilty  of  the  larceny  or  not. 

The  conviction  not  appearing  to  have  been 
founded  on  the  defendant's  evidence,  it  rebuts 
all  idea  of  malice  on  the  part  of  the  defendant, 
in  speaking  the  words.  Even  had  the  plaintiff 
succeeded  in  showing  that  he  did  not  steal  the 
hens,  the  verdict  must  have  been  either  for  the 
defendant,  or  merely  nominal  damages  would 
have  been  given.  Under  these  circumstances, 
we  think  the  ends  of  justice  do  not  require  a 
new  trial. 

New  trial  refused. 

Evidence — Record  of  former  recovery. 

Cited  in— 8  Wend.,  23 ;  13  Wend.,  595 ;  19  Wend.,  485, 
24  Wend.,  53;  2  Den.,  44;  75  N.  Y.,  473;  12  How.  Pr.,  55; 
2  E.  D.  S.,  156 ;  8  W.  Dig.,  135 ;  17  How.  U.  S.,  610 ;  1 
Wood  &  M.,  182;  1  Blatchf .,  324. 


JACKSON,  ex  dem.  VANDERLYN  &  BETTS, 


NEWTON  ET  AL. 

Adverse  Possession  —  What  Necessary  to  Consti- 
tute —  When  Deemed  Commenced—  Outstand- 
ing Claim  —  Attempt  to  Purchase  —  No  Ac- 
knowledgment of  Superior  Title  —  Sales  of 
Several  Farms  in  one  Mass  on  Execution,  not 
Tolerated. 

To  constitute  an  adverse  possession,  it  is  necessary 
only  that  it  should  be  taken  under  claim  and  color 
of  title.  If  the  defendant  has  a  deed,  under  which 
his  grantor  claimed  title,  he  is  not  bound  to  produce 
it,  though  called  for  by  the  plaintiff.  And  if  the 
deed  is  produced,  and  is  found  defective,  it  will 
not  destroy  the  effect  of  the  defendant's  possession. 

If  a  party  in  possession  claiming  title  under  a 
deed,  supposing  that  there  is  some  defect  in  the 
execution  of  his  deed,  applies  to  purchase  the  title 
of  a  person  claiming1  the  same  premises,  under  a 
subsequent  deed,  with  a  view  to  strengthen  o_r 
quiet  his  own  title,  it  is  not  an  abandonment  of  his 
own  title,  nor  an  acknowledgment  of  a  superior 
title  in  another.  Where  the  defendant  entered 
into  possession  claiming  title,  and  afterwards  took 
a  deed  for  the  land  from  the  legal  owners,  under 
whom  the  plaintiff  derived  title  by  a  subsequent 
deed;  the  possession  of  the  defendant  is  to  be  consid- 
ered as  adverse'  from  the  beginning,  or,  at  least, 
from  the  date  of  his  deed  ;  and  not  that  its  adverse 
character  commenced  from  the  date  of  the  deed  to 
the  plaintiff. 

Where  the  real  estate  of  a  debtor  consists  of  a 
lot  of  land,  divided  into  separate  farms,  occupied 
by  several  and  distinct  tenants,  the  sheriff  cannot 
sell  the  whole  lot  together,  under  the  general  de- 
scription of  a  lot  of  land  of  a  certain  number,  with- 
out any  specification  of  the  parcels  occupied  as 
separate  farms,  &c.  And  if  he  does  so,  the  court, 
on  motion,  will  set  aside  the  sale. 

Citations—  18  Johns.,  40;  13  Johns.,  102;  1  Binn.,  81; 
1  Johns.  Ch.,  502. 

TUECTMENT  for  part  of  lot  No.    47,  in 
-lj     Bainbridge.     The  cause  was  commenced 

NOTE.—  Adverse  possession—  What  constitutes.  See 
Brandt  v.  Ogden,  1  Johns.,  156  ;  Jackson  v.  Sharp,  9 
Johns.,  163,  notes. 
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in  May  Term,  1818,  and  tried  before  Mr.  Jus- 
tice Woodworth,  at  the  Chenango  Circuit,  in 
June,  1819. 

The  lot,  of  which  the  premises  are  a  part, 
was  patented  to  Timothy  Church,  in  July, 
356*]  1786.  The  plaintiff  gave  in  *evidence 
a  judgment  and  execution  against  T.  Church, 
in  favor  of  James  and  William  Anderson,  in 
1800,  and  a  sheriff's  deed  dated  June  4,  1801, 
recorded  Sept.  8,  1803,  for  lot  No.  47,  sold 
under  the  judgment,  to  James  and  William 
Anderson  ;  also,  a  judgment  in  favor  of  John 
Taylor  against  William  Anderson,  dated  July 
19,  1808,  and  a  record  of  the  revival  thereof, 
by  scire  facias,  against  the  heirs  and  terre-ten- 
ants  of  W.  Anderson,  docketed  Aug.  8,  1817, 
and  a  fieri  facias  issued  on  the  judgment 
against  them  :  also,  a  deed  from  the  sheriff  of 
the  County  of  Chenango,  to  the  lessors  of  the 
plaintiff,  dated  Oct.  11,  1817. 

The  defendant's  counsel  objected  to  the 
plaintiff's  recovery,  on  the  ground  that  W. 
Anderson,  or  his  heirs,  or  any  person  claim- 
ing under  him,  had  never  been  in  possession 
of  the  premises  in  question.  But  the  objec- 
tion was  overruled  by  the  judge. 

The  defendant  proved  that  the  sheriff  sold 
the  whole  of  lot  No.  47,  and  two  farms  of  W. 
A.  together,  for  $25.  The  defendant  then 
offered  to  prove  that  lot  No.  47,  at  the  time  of 
the  advertisement  by  the  sheriff,  was  occupied 
by  six  or  seven  different  persons,  in  distinct 
parcels,  claiming  under  deeds,  and  some  of 
whom  were  in  possession  before  W.  A.  pur- 
chased the  lot,  and  others  in  possession  under 
him,  and  that  the  defendants  claimed  ad- 
versely to,  and  by  a  title  older  than  that  of 
W.  A.  and  that  the  description  of  the  lot, 
merely  by  lot  No.  47,  in  the  said  town,  in  the 
sheriff's  advertisement  and  deed,  Was  uncer- 
tain and  insufficient  ;  but  the  judge  overruled 
the  evidence.  The  defendant  then  gave  in 
evidence  a  deed,  dated  Feb.  19,  1798,  from 
Timothy  Church  to  Joshua  Newton,  for  100 
acres  of  land,  beginning  at  the  northwest  cor- 
ner of  lot  No.  47,  and  described  by  metes  and 
bounds,  proved  June  7,  1801,-  and  recorded 
June  5,  1813. 

The  plaintiff  then  called  Joshua  Newton, 
the  grantor  in  the  last-mentioned  deed,  as  a 
witness,  in  regard  to  the  execution  of  that 
deed.  The  defendants  objected  to  the  wit- 
ness as  incompetent,  but  the  objection  was 
overruled.  The  witness  testified  that  he 
moved  on  the  premises  May  26,  1799,  being 
about  twenty  eight  years  of  age  ;  that  he  first 
contracted  for  the  land  with  Eleazer  C.,  son 
3o7*]  of  Timothy  C.,  which  *was  about  four 
years  before  he  removed  to  the  lot,  and  that  he 
took  a  bond  for  the  deed.  He  took  the  deed 
from  T.  C.  before  he  removed.  When  the 
sale  was  made  under  the  judgment  of  J.  & 
W.  Anderson,  he  showed  his  deed  to  Dr. 
Hyde,  who  thought  it  defective ;  he  after- 
wards showed  it  to  Benjamin  Hovey,  Judge  of 
the  C.  P.  of  Chenango,  who  said  he  thought 
it  defective,  but  advised  the  witness  to  keep 
possession  of  the  land,  and  say  nothing  about 
the  deed  ;  and  the  judge  took  the  proof  of  it. 
The  witness  said  Ihe  deed  had  no  actual  seal, 
but  a  nourish  at  the  end  of  the  grantor's  name, 
with  the  letters  L.  S.  made  with  a  pen.  When 
the  deed  was  executed,  it  was  said  there  was 
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no  "wax  or  wafers,  and  that  a  floursh  with  a 
pen  was  equally  good.  He  sowed  the  first 
crop  on  the  premises  in  1797.  That  feeling 
squeamish  about  his  title,  he  went  to  Schenec- 
tady,  to  purchase  William  Anderson's  right, 
or  to  sell  his  own,  and  was  told  that  W.  A. 
was  dead,  and  that  he  must  wait  until  the 
heirs  were  of  age.  That  the  witness  gave 
$200  for  the  land  he  purchased,  and  paid  E. 
C.  $50  in  part.  That  he  felt  no  alarm  until 
he  heard  of  the  judgment  against  T.  C.,  and 
understood  that  his  deed  was  defective.  On 
his  cross-examination,  he  said  that  he  had  no 
reason  to  suppose  that  the  deed  to  him  was 
antedated,  or  that  Timothy  Church  was  not 
present  when  it  was  executed.  The  witness 
was  present  at  its  execution,  and  it  was  admit- 
ted by  the  parties  to  be  sealed  as  well  as  signed. 
He  gave  a  mortgage  for  the  residue  of  the  pur- 
chase, which  he  afterwards  took  up  and  de- 
stroyed. That  the  mortgage  had  no  seal,  but 
was  signed  with  a  flourish  of  the  pen,  as  in  the 
deed.  E.  C.  was  called  as  a  witness,  and  tes- 
tified that  J.  N.  gave  him  a  mortgage  for 
the  balance  of  the  purchase  money,  and 
thought  it  was  sealed  with  paste.  Two  other 
witnesses,  who  were  sworn,  testified  that 
Joshua  Newton  first  began  to  clear  the  prem- 
ises in  the  year  1797.  The  points  of  law  raised 
during  the  trial  were,  by  consent,  reserved, 
and  the  facts,  as  to  the  execution  of  the  deed, 
summed  up  to  the  jury,  who,  under  the  charge 
of  the  judge,  found  a  verdict  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

*Mr.  Cady,  for  the  defendants  :          [*358 

1 .  The  sheriff's  sale  was  void.     It  was  made 
by  virtue  of  an  execution  against  the  heirs 
and   terre-tenants    of  W.  Anderson,   and  no 
judgment  was  shown  to  warrant  such  an  ex- 
ecution.    Besides,  W.  Anderson  had  no  legal 
estate  in  the  premises,  that  could  be  e.old  by 
the  sheriff.     Newton  was  in  possession  of  the 
land,  claiming  to  hold  under  the  deed  from 
T.  Church  adversely.      This  adverse  posses- 
sion had  commenced  prior  to  Taylor's  judg- 
ment, and   had  continued  all  the  time.     No 
title,  therefore,  passed  by  the  sheriff's  deed. 
As  W.  A.  never  took  possession  of  the  prem- 
ises,   all  that  he  acquired  was  a  mere  right  of 
entry.     (2  Cai.,  67  ;  2  Salk.,  563.) 

2.  Will  the  court  intend  that  the  judgment 
was  regularly  revived  against  every  person  ? 
It  was  revived  on   two  nihils  returned  to  the 
scire  facias,  without  naming  any  of  the  heirs 
or  terre-tenants,  or  giving  notice  to  any  one. 
This    appears   from  the  record  which   is  re- 
ferred to  in  the  case.  No  person  can  be  disturbed 
in  his  possession,  without  notice. 

3.  The  sale  of  the  sheriff  was  irregular.  He 
ought  to  have  sold   the  land  in  separate  and 
distinct  parcels.      There  were  seven  distinct 
farms,  occupied  by  as  many  tenants.     Many 
persons  would  bid  for  one  farm,  who  would 
not  be  willing  or  able  to  purchase  the  whole. 
Selling  the  whole  together,  in  mass,  is  ruinous, 
to  the  debtor,  and  is  a  practice  not  to  be  tol- 
erated.    (13  Johns.,    102;  14    Johns.,  352;  1 
Johns.  Ch.,  502;  2   Cai:,  66  ;  11  Johns.,  373.) 

4.  Admitting,   however,   that  the  proceed- 
ings under  the  scire  facias,  and  by  the  sheriff, 
were  regular,  yet  the  lessors  of  the  plaintiff 
are  bound  by  the  Statute  of  Limitations.     A. 
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purchaser  under  a  jugdment  can  be  in  no  bet- 
ter situation  than  the  person  under  whom  he 
claims,  when  the  Statute  of  Limitations  has 
once  begun  to  run.  More  than  twenty-one 
years  have  elapsed  since  the  deed  from  Church 
to  Newton. 
Mr.  Sudam,  contra  : 

1.  The  defendant  knew  that  the  property 
was  advertised   for  sale,  and  might  have  ap- 
plied to  this  court  to  set  aside  the  judgment, 
or  to  the  Court  of  Chancery  for  an  injunction 
to  prevent  the  sale.     He  now  comes  too  late, 
after  a  third  person  has  become  the  purchaser. 

2.  The  court,    in  the  cases  cited,  decided 
3p9*]that  the  deed  *was  void,  for  the  uncer- 
tainty of  the  description  ;  not  that  the  descrip- 
tion, by  the  number  of  the  lot  in  a  particular 
patent,  was  not  sufficient.     On  the  contrary, 
it  has  been   repeatedly   decided  that  such  a 
description   was  sufficient.     (1    Cai.,   493 ;    1 
Johns.,  444  ;  2  Johns.,  40  ;  5  Johns.,  500,  501; 
7  Johns.,  252  ;  8  Johns.,  220,  479.)  If  the  doc- 
trine contended  for  by  the  defendant  was  to 
prevail,  more  than  half  of  the  sales  by  sheriffs 
would  be  overturned.     The  deed  on  the  face 
of  it   is  regular  and  valid,  and  is  not  to  be 
avoided  by  parol  evidence. 

3.  Again  ;  this    objection  comes    too    late. 
The  defendant  should  have  applied   to  the 
court  to  set  aside  the  sale.     He  cannot  now 
make  that  objection,  by  way  of  defense,  in  an 
action  brought  by  a  bonafide  purchaser. 

4.  The  Statute  of  Limitations  did  not  com- 
mence to  run  until  Newton  went  into  posses- 
sion  on    May  26.  1799,    under  a  deed  from 
Church.     Before  that,  time  he  had  no  title,  and 
his  possession  must  be  deemed  to  be  that  of 
Church,  or  of  the  person  having  title.  Though 
he  may  have  had  a  good  right  to  a  deed,  yet 
until  he  obtained  a  conveyance,  his  possession 
was  that  of  the  legal  owner. 

Mr.  Cody,  in  reply,  said,  that  though  the 
sheriff's  deed  for  the  whole  lot  was,  pi*ima  facie, 
good,  yet  when  it  was  shown  that  he  had  sold 
the  whole,  consisting  of  seven  distinct  farms, 
it  was  not  good.  This  was  a  fact  which  did 
not  appear  on  the  face  of  the  deed,  and  may 
be  proved  by  parol. 

Again  ;  when  Newton  entered  on  the  land 
in  1797,  claiming  it  as  his  own,  he  held  a  pos- 
session adverse  to  all  the  world,  and  it  is  from 
that  time  the  statute  commenced.  In  Jackson 
v.  Wheat,  decided  in  May  Term  (ante,  40), 
the  court  held  that  if  the  party  entered  into 
possession  under  claim  or  color  of.  right, 
whether  his  title  was  good  or  not,  the  posses- 
sion was  adverse.  If  he  has  a  deed,  he  is  not 
bound  to  produce  it,  and  may  rely  on  his 
adverse  possession. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

An  adverse  possession  in  this  case,  for  more 
3OO*]  than  twenty  years  before  *the  com- 
mencement of  the  suit,  forms  a  decisive  objec- 
tion to  the  plaintiff's  recovery. 

Timothy  Church,  who  is  admitted  to  have 
been  the  owner  of  lot  No.  47,  and  under 
whom  both  parties  claim,  on  Feb.  19,  1798, 
gave  what  was  considered  by  him  and  Joshua 
Newton,  the  grantee,  a  good  and  valid  deed 
for  the  premises,  being  100  acres  of  lot  No.  47. 
Newton  went  into  possession  of  this  land  in 
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1797,  and  sowed  his  first  crop  ;  and  although 
he  appears  to  contradict  himself,  as  to  the 
time  when  he  first  took  possession,  two  other 
witnesses  prove  that  his  first  clearings  were 
made  in  1797.  There  ean  be  no  pretense  that 
the  deed  was  antedated.  Joshua  Newton  states 
that  he  has  no  reason  to  suppose  the  deed  was 
antedated,  or  that  Timothy  Church  was  not 
there  when  it  was  executed.  He  says  the  deed 
was  signed,  and  allowed  by  the  parties  to  be 
sealed  ;  as  I  understand  him,  the  parties  con- 
sidered it  to  be  sealed.  He  executed  a  mort- 
gage to  Eleazer  Church,  to  secure  part  of  the 
consideration  money,  which  was  subsequently 
paid,  and  the  mortgage  was  destroyed.  He 
further  states  that  he  and  those  claiming  under 
him  have  been  in  peaceable  possession  ever 
since.  It  appears  that  the  defendants  are  bona 
fide  purchasers,  for  valuable  consideration, 
under  Joshua  Newton. 

This  suit  was  brought  at  the  May  Term  of 
this  court  in  1818,  so  that  there  has  been  more 
than  twenty  years'  possession  since  Joshua 
Newton  first  took  possession,  and  more  than 
twenty  years  since  the  deed  was  given  to  him 
by  Timothy  Church. 

To  obviate  the  effect  of  the  Statute,  the 
plaintiff  seems  to  rely  on  the  defect  in  the  deed 
from  Timothy  Church  to  J.  Newton,  in  this, 
that  it  had  not  a  seal,  but  a  mere  scrawl  with 
a  pen  and  ink  for  a  seal  ;  that  J.  Newton 
admitted  the  validity  of  the  title  of  the  Ander- 
sons, and  that  thus  he  and  those  who  held 
under  him,  cannot  now  set  up  the  possession 
under  it  as  adverse. 

With  respect  to  the  want  of  a  seal  to  the 
deed  when  it  was  executed,  although  that  fact 
has  been  submitted  to  a  jury,  who  have  found, 
in  conformity  to  the  opinion  of  the  presiding 
judge,  that  there  was  no  seal  originally  to  the 
deed,  I  must  say,  that  I  should  hardly  have 
been  of  that  opinion  ;  but  in  the  point  of  view 
we  are  now  considering  the  case,  it  is  imma- 
terial *whether  the  instrument  was  [*3C>1 
sealed  or  not.  Had  there  been  a  seal,  the  title 
of  Joshua  Newton  would  have  been  perfect 
without  a  possession,  and  in  that  light  only 
is  it  material.  In  Jackson  v.  WJwat,  we 
decided,  upon  the  authority  of  several  prior 
cases  there  referred  to,  that  to  constitute  an 
adverse  possession,  it  was  only  necessary  that 
it  should  have  been  un.der  claim  and  color  of 
title.  We  said  the  defendant  was  under  no 
necessity  of  producing  the  deed  under  which 
his  grantor  claimed  title,  though  called  for  by 
the  plaintiff.  Suppose,  we  said,  the  deed  had 
been  lost,  or  when  produced  was  found  to  be 
defective,  that  could  not  have  destroyed  the 
effect  of  the  defendant's  possession  ;  and  we 
referred  to  repeated  decisions,  that  a  continued 
possession  for  twenty  years  under  claim  of 
right,  ripens  into  a  right  of  possession  which 
will  toll  an  entry ;  and  again,  that  it  never  had 
been  considered  necessary  to  constitute  an 
adverse  possession,  that  there  should  be  a  right- 
ful title.  Whenever  this  defense  is  set  up,  the 
idea  of  such  a  title  is  excluded  ;  the  fact  of 
possession,  and  the  quo  animo  it  was  com- 
menced and  continued,  are  the  only  tests. 

It  is  true  that  Hyde  expressed  his  doubts  of 
the  validity  of  J.  Newton's  deed.  Hovey  did 
the  same ;  but  he  advised  him  to  stick  to  his 
deed,  and  not  produce  it,  but  insist  on  holding 
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the  land  under  it ;  and  this  advice  he  pursued. 
There  is  no  pretense  for  saying  that  he  ever 
abandoned  his  claim  under  the  deed.  The  only 
evidence  of  Joshua  Newton's  recognition  of 
Anderson's  title  is  this :  J.  Newton  states 
"that  feeling  squeamish  about  his  title,  he 
went  to  Schenectady,  several  times,  to  pur- 
chase William  Anderson's  right,  or  to  sell ; 
and  the  last  time,  being  informed  that  A.  was 
dead,  he  inquired  of  an  attorney,  how  he  could 
buy  Anderson's  title,  and  was  told  he  must 
wait  for  the  heirs  to  grow  up." 

A  mere  unexecuted  intention  of  either  buy- 
iug  or  selling,  from  apprehension  that  a  title 
may  be  defective,  is  neither  an  abandonment 
of  the  right  and  interest  actually  possessed, 
nor  is  it  a  recognition  of  a  superior  right  resid- 
ing in  another  person ;  and  the  only  fair  infer- 
ence is,  that  to  quiet  and  make  his  title  per- 
fectly secure,  he  would  have  bought  in  Ander- 
son's claim,  or  sold  his  to  him,  could  they  have 
362*]  agreed  on  *the  terms.  It  is  absurd  to 
consider  this  as  interrupting  J.  Newton's  pos- 
session, or  as  diminishing,  in  the  smallest 
degree,  his  claim  of  title. 

The  idea  was  thrown  out  that  J.  Newton's 
possession  commenced  its  adverse  character 
when  the  Andersons  purchased,  and  that  being 
within  twenty  years  of  the  commencement  of 
the  suit,  the  plaintiff  is  not  barred.  This  posi- 
tion is  not  tenable.  The  Anderson  title  was 
derived  from  Timothy  Church,  and  when  the 
deed  was  given  to  Newton,  in  Feb.,  1798,  and 
possession  taken,  it  was  adverse  to  all  the 
world.  The  purchase  by  the  Andersons  forms 
no  epoch,  from  whence  we  are  to  date  the 
commencement  of  J.  Newton's  adverse  pos 
session.  It  was  adverse  to  them  and  to  T. 
Church  himself,  after  his  giving  the  deed. 

The  sale  by  the  sheriff  was  of  specific  farms 
and  lots  of  land  together.  I  cannot  entertain 
a  doubt  but  that  the  court  would  have  set 
aside  the  sale,  as  to  the  lots,  upon  a  direct 
application,  at  the  instance  of  W.  Anderson's 
representatives,  could  they  have  shown  that 
lot  No.  47  was  held  in  distinct  parcels  by  dif- 
ferent persons.  Sales  in  mass"  of  real  estate, 
held  in  several  parcels,  are  not  to  be  counte- 
nanced or  tolerated.  They  are  oppressive  and 
unnecessary  ;  and  for  the  reasons  given  by 
this  court,  in  13  Johns.,  102  ;  1  Binn.,  61,  and 
1  Johns.  Ch.,  502,  they  deserve  animadversion. 
In  this  case  there  is  no  evidence  of  actual 
fraud  ;  and  as  the  sale  has  been  acquiesced  in 
so  long,  it  is  not  necessary  to  the  decision  of 
the  cause  to  consider  whether  it  is  void.  For 
the  same  reasons,  we  forbear  expressing  any 
opinion  as  to  the  objections  to  the  revival  of 
the  judgment  by  scire facias. 

Judgment  for  the  defendants. 

Adverse  possession,  what  constitutes.  Cited  in — 
8  Cow.,  609 ;  12  Wend.,  674 ;  15  Wend.,  598 :  24  Wend., 
227 ;  4  Sand.  Ch.,  739 ;  53  N.  Y.,  296 :  5  Lans.,  212 ;  2 
Hun,  4  :  4  T.  &  C.,  272 ;  34  Wis.,  433  ;  63  Mo.,  245. 

Sheriff— Sale  of  whole  tract,  where  part  sufficient. 
Cited  in— 6  Johns.  Ch.,  414 ;  17  N.  Y.,  279,  280 ;  7  Abb. 
Pr.  189. 

Also  cited  in— 7  Hill,  489 ;  1  Lans.,  411. 


363*]  *BEALS  t>.  ALLEN. 

Principal  and  Agent — Clerk  Employed  to  Retail 
Goods — Cannot  Deliver  Goods  in  Payment  of, 
or  as  Security  far,  Principal's  Debt — Goods  of 
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Debtor  are  Subject  to  Lien  of,  after  Delivery 
of  Execution  to  Sheriff — Levy  and  Sale  by 
Sheriff,  under  Second  of  Two  Executions. 

A  special  agent  has  no  authority  to  bind  his  prin- 
cipal, by  any  act,  not  within  the  scope  of  his 
authority. 

B.  sold  goods  to  L.  on  a  credit,  and  before  the 
term  of  credit  expired,  apprehending  the  insolv- 
ency of  L.,  applied,  on  Oct.  3, 1817,  for  payment  or 
security :  and  C.,  a  clerk  of  L.,  employed  in  a  store 
at  G.  to  keep  the  books  and  accounts,  and  to  sell 
goods  by  retail  to  customers,  in  the  absence  of  L. 
gave  an  order  on  D.  another  clerk  of  L.  at  P.,  to 
deliver  goods  to  B.  to  the  amount  of  his  demand ; 
and  B.  accordingly  received  the  amount,  partly  in 
the  same  goods  which  he  had  before  sold  to  L.  and 
partly  in  other  goods.  An  execution  on  a  judg- 
ment against  L.  in  favor  of  M.  was  delivered  to  the 
sheriff  Sept.  24, 1817,  and  an  execution  on  a  judg- 
ment against  L.  in  favor  of  K.  on  Oct.  28,  and  the 
sheriff  seized  the  goods  in  the  hands  of  B.  and  sold 
and  applied  them  on  the  last  execution. 

In  an  action  of  trespass,  &c.,  brought  by  B. 
against  the  sheriff,  held  that  C.  the  clerk  of  L.  had 
no  authority  to  deliver  the  goods  to  B.,  and  although 
it  did  not  appear  that  L.  had  ever  disaffirmed  the  • 
act  of  C.,  and  a  stranger  could  not  object  to  his 
want  of  authority,  yet  the  sheriff,  acting  in  behalf 
of  the  judgment  creditors,  who  were  interested, 
was  not  to  be  considered  in  that  light,  and  might 
insist  that  the  property  was  not  changed  by  the 
delivery  of  the  goods  to  B.  for  want  of  authority 
in  C. 

The  goods  of  the  debtor  are  bound  by  the  delivery 
of  an  execution  against  him,  to  the  sheriff,  whether 
they  are  actually  levied  upon  or  not,  and  a  subse- 
quent sale  of  them  by  the  debtor  is  void.  (Ante, 
p.  311.) 

When  two  several  executions  are  delivered  to  a 
sheriff  at  different  times  at  the  suit  of  different 
plaintiffs,  against  the  same  defendant,  and  the 
sheriff  takes  and  sells  the  goods  of  the  defendant, 
and  applies  the  proceeds  in  satisfaction  of  the  last 
execution,  leaving  the  other  unsatisfied,  though  he 
is  accountable  to  the  plaintiff  in  the  first  execution, 
for  having  so  sold  and  misapplied  the  property  to 
the  last  execution ;  yet  a  third  creditor,  who  had  got 
possession  of  the  goods  subsequent  to  the  delivery 
of  the  first  execution,  but  prior  to  the  second,  can- 
not avail  himself  of  the  act  of  the  sheriff  in  selling 
under  the  last  .execution,  instead  of  the  first ;  or 
call  in  question  the  regularity  of  the  sale. 

Citations— 1  Com.  on  Cont.,  240;  3  T.  R.,  757;  1  Esp. 
N.  P.,  Ill :  12  Johns..  162. 

rpRESPASS  for  seizing,  taking  and  carrying 
JL  away  certain  goods  of  the  plaintiff,  tried 
at  the  Ontario  Circuit,  in  1819,  before  Mr. 
Justice  Platt. 

On  Oct.  3,  1817,  the  plaintiff,  who  resided  at 
Canandaigua,  sent  his  clerk,  James  Byrnes,  to 
Pultney ville,  to  obtain  payment  or  security  for 
a  demand  against  Thomas  Lowthrop,*  for 

foods  sold  to  him.  Byrnes  had  a  letter  from 
ames  Grieve,  the  principal  clerk  of  Lowthrop, 
at  Geneva,  L.  being  then  absent,  to  James 
Dey,  the  acting  clerk  of  L.  at  Pultneyville, 
which  contained  directions  to  Dey  to  deliver 
to  B.  the  goods  which  Lowthrop  had  pur- 
chased of  the  plaintiff,  if  they  were  not  sold, 
and  if  the  whole  or  any  part  of  them  were 
sold,  to  make  up  the  amount  out  of  other 
goods  in  the  store  of  L.  at  P.  The  demand  of 
the  plaintiff  amounted  to  $744.12,  for  goods 
sold  to  L.  on  a  credit.  $320  of  which  was  to 
be  paid  Oct.  15;  $311.62,  Nov.  6,  1817,  and  the 
residue  Jan.  6,  following.  Dey,  to  whom  the 
letter  was  delivered,  at  first  refused  to  deliver 
the  goods,  or  to  do  anything  on  the  subject. 
But,  after  taking  some  advice,  he  delivered 
goods  to  B.  to  the  amount  of  $784,  the  greater 
part  of  which  consisted  of  goods  previously 
sold  by  the  plaintiff  to  L.  and  which  remained 
unpacked ;  and  Dey  agreed  to  come  to  Can- 
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364*]  andaigua,  *and  receive  the  difference 
between  that  amount  and  the  plaintiff's  de- 
mand. The  goods,  while  in  a  wagon,  on  their 
way  to  the  plaintiff  at  C.,  were  seized  by  the 
deputy  of  the  defendant,  who  was  sheriff  of 
the  County  of  Ontario,  at  Williamson,  by 
virtue  of  two  executions  of  Thomas  Morris 
against  Lowthrop  and  one  William  Lilly. 

The  defendant  justified  the  taking  of  the 
goods,  as  sheriff  of  Ontario,  under  two  judg- 
ments in  favor  of  Thomas  Morris,  one  dock- 
eted May  2,  1814,  against  Lowthrop  &  Lilly, 
for  $20,000  debt  and  $14.32  costs,  and  the 
other  docketed  Julv  13,  1816,  against  the  same 
defendants,  for  $18,000  debt  and  $13.68  costs, 
and  the  executions  issued  on  those  judgments. 
The  first  execution  was  returnable  Nov.  1, 1817, 
and  the  defendant  was  directed  to  levy  there- 
on, $1,817.63,  with  interest  from  Sept,  27, 
1817,  and  was  received  by  him  Sept.  27,  1817. 
The  second  execution  was  delivered  to  the 
defendant  on  Sept.  24,  1817,  on  which  the 
defendant  was  directed  to  levy  $10,000  debt, 
$16.49  costs,  with  interest  from  July  13,  1816. 
The  goods  in  question  were  taken,  by  virtue 
of  these  executions,  at  W.,  on  their  way  from 
P.  It  appeared  from  the  evidence  of  Byrnes, 
that  he  was  sent  to  obtain  the  goods,  in  con- 
sequence of  the  plaintiff  hearing  that  L.  was 
in  failing  circumstances.  The  account  of  them 
was  kept  by  D.  on  slips  of  paper,  and  no 
regular  bill  of  sale  of  them  was  made  out 
until  after  the  seizure,  when  a  bill  was  made, 
in  the  usual  form,  for  goods  sold  and  deliv- 
ered to  the  plaintiff.  The  defendant  also  gave 
in  evidence  a  judgment  in  favor  of  John  Dey 
and  Elias  Kane,  against  L.,  for  $32,000  debt 
and  $14.43  costs,  docketed  Aug.  3,  1816,  and 
an  execution  thereon,  tested  Oct.  20,  1817, 
returnable  in  January,  which  was  received  by 
the  defendant  Oct.  28,  1817. 

W.  Kibbe,  a  witness  for  the  plaintiff,  testi- 
fied that  he  attended  the  sale  of  the  goods  by 
the  sheriff,  as  the  agent  of  the  plaintiff,  on 
Nov.  12,  1817,  and  forbade  the  sale ;  that  the 
defendant  stated  that  he  had  seized  the  goods 
on  the  first  two  executions,  but  they  had  been 
withdrawn,  having  been  issued  irregularly,  or 
365*]  for  some  other  reason ;  and  *that  he 
should  sell  the  goods  under  the  third  execu- 
tion. That  after  the  sale,  the  sheriff  said  that 
he  had  sold  the  goods  under  the  last  execution. 
The  defendant  produced  written  instructions 
from  the  attorney  of  Thomas  Morris  to  the 
sheriff,  dated  Nov.  6,  1817,  that  the  first  execu- 
tion having  issued  irregularly,  he  was  to  con- 
sider it  as  void,  and  discharge  the  lien  on  the 
property  of  the  defendant.  Dey  testified  that 
when  he  let  Byrnes  have  the  goods,  it  was 
agreed  that  they  should  be  kept  by  the  plaint- 
iff, unopened,  until  Lowthrop  returned  from 
New  York,  where  he  had  gone,  and  if  he 
approved  of  the  transaction,  the  sale  was  to 
be  absolute,  but  not  otherwise.  This  was 
denied  by  the  witness  Byrnes,  who  testified 
that  the  sale  was  absolute  and  unconditional. 
It  was  proved  that  Grieve,  who  gave  the  order 
to  Dey  to  deliver  the  goods  to  B. ,  the  agent  of 
the  plaintiff,  was  a  clerk  employed  temporarily 
by  L.,  to  keep  his  books  and  accounts,  and  to 
sell  an'd  retail  goods  to  customers,  and  had  no 
order  to  sell  goods  by  the  quantity,  or  to 
deliver  goods  or  other  effects,  in  payment  or 
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security  for  debt.  The  sheriff  sold  real  estate 
of  L.  under  the  second  execution,  to  the 
amount  of  $1,500.  On  the  third  execution, 
the  defendant  levied  $2,528.58. 

The  judge  charged  the  jury,  that  as  the  sale 
of  the  goods  was  made  by  Lowthrop's  clerk, 
to  secure  a  bonafide  debt  to  the  plaintiff,  and 
as  it  had  been  proved  by  the  defendant's  own 
confession  that  the  sale  of  the  goods  was  made 
under  the  last  execution,  and  the  proceeds 
applied  upon  it,  the  defendant  had  failed  in 
his  justification,  and  the  plaintiff  was,  there- 
fore, entitled  to  recover.  The  jury  found  a 
verdict  for  the  plaintiff,  accordingly,  for 
.12. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  Henry  for  the  defendant. 

Mr.  Oakley,  Att'y-Gen.,  contra. 

SPENCER,  Oh.  J.,  delivered  the  opinion  of 
the  court : 

*This  case  gives  rise  to  three  ques-  [*366 
tions  : 

1.  Whether  the  delivery  of  the  goods  to  the 
plaintiff's  agent  was  an  authorized  act,  and 
changed  the  property. 

2.  Whether  the  second  execution  in  favor 
of  Morris  was  a  subsisting  one ;  and   if  so, 
then, 

3.  Whether   the  sale  of  the  goods  by  the 
defendant,  though  the  proceeds  were  applied 
toward  satisfying  an  execution  received  sub- 
sequent to  the  sale  and  delivery  of  the  goods 
to  the  plaintiff,  was  justifiable  and  legal. 

I  am  of  opinion  that  the  law  was  laid  down 
incorrectly  to  the  jury.  Dey  was  merely  a 
temporary  clerk,  and  acted  entirely  under 
the  instructions  given  to  him  by  Grieve.  At 
first  he  refused,  altogether,  to  act,  but  on 
receiving  advice,  conformed  to  those  instruc- 
tions. Grieve  has  stated  the  extent  of  his 
authority,  as  Lowthrop's  agent,  He  was  a 
clerk  in  his  store  at  Geneva,  to  keep  his 
accounts  and  books,  and  to  sell  and  retail  his 
goods  to  his  customers.  He  had  no  authority 
to  sell  goods  by  the  quantity,  or  to  deliver 
goods  in  payment,  or  security  for  debts.  The 
transaction  between  Dey  and  the  plaintiff's 
agent,  can  never  be  considered  an  ordinary 
sale  and  delivery  of  goods. .  The  plaintiff  did 
not  apply  to  Grieve  as  a  purchaser  of  goods. 
He  stated  that  he  had  sold  goods  to  Lowthrop, 
and  that  he  was  informed  executions  had  been, 
or  were  about  to  be,  put  into  the  hands  of  the 
sheriff.  He  applied  to  get  security  for  his 
debt,  which  he  was  willing  to  take  in  the  goods 
he  had  sold,  as  far  as  they  would  go,  and  the 
balance  in  other  goods.  The  position  laid  down 
by  Comyn  (1  Com.  on  Cont.,  240)  is  fully  war- 
ranted by  the  cases.  "There  is  a  wide  distinc- 
tion," he  says,  "  between  a  general  and  a  par- 
ticular agent.  A  general  agent,  as  a  factor  for 
a  merchant  residing  abroad,  binds  his  princi- 
pal by  his  acts  ;  but  an  agent  constituted  for 
a  particular  purpose,  and  under  a  limited  and 
circumscribed  authority,  cannot  bind  the  prin- 
cipal by  any  act  in  which  he  exceeds  his 
authority."  (3  T.  R.,  757 ;  1  Esp.  N.  P,  111.) 
It  is,  indeed,  an  elementary  principle,  that  no 
man  can  be  bound  by  the  act  of  another  in 
relation  to  his  property,  unless  he  has  deputed 
him  to  act  for  him  ;  nor  can  he  be  bound  then, 
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if  Iris  agent  acts  beyond  the  scope  of  his  author- 
3t>7*]  ity.  This  is  the  general  *principle. 
There  are  exceptions  to  it,  but  these  exceptions 
do  not  touch  the  present  case.  The  only  pos- 
sible ground  on  which  the  transfer  of  the  goods 
to  the  plaintiff,  in  satisfaction  of  a  debt  not 
then  due,  can  be  upheld,  is  that  there  is  no 
evidence  that  Lowthrop  disaffirmed  the  act. 
But  I  cannot  think  that  his  silence  can  alter 
the  effect  of  the  act.  A  stranger,  it  is  true, 
could  not  take  the  objection  ;  but  the  defend- 
ant is  not  to  be  viewed  in  that  light.  He  acts 
for  and  in  behalf  of  the  judgment  creditors, 
and  they  have  an  interest  in  questioning  the 
acts  of  Lowthrop's  agents.  If  there  was  a 
defect  of  power  in  those  agents  to  convey  the 
goods  to  the  plaintiff,  the  defendant,  as  rep- 
resenting the  rights  of  the  creditors,  has  a 
right  to  say  that  there  was  no  change  of 
property. 

It  appears  to  me  that  Kibbe  must  have  been 
mistaken  in  saying  that  the  sheriff  informed 
him  that  both  the  first  and  second  executions 
had  been  withdrawn.  The  first  certainly  was  ; 
but  it  was  shown  that  the  second  had  not  been 
withdrawn,  and  that  in  Jan.,  1818,  Lowthrop's 
real  property  was  sold  under  it.  By  this  exe- 
cution, 'the  defendant  was  directed  to  levy 
$10,000  debt  and  $16.45  costs,  and  interest 
from  July  13,  1816,  and  it  was  received  by  the 
-sheriff  Sept.  24,  1817. 

These  goods,  then,  were  clearly  bound  by 
the  execution,  so  that  a  sale  of  them  by  Low- 
throp himself  would  not  have  devested  the 
sheriff's  right  to  take  them.  The  goods  were 
bound  by  this  execution  from  the  time  it  was 
put  into  the  defendant's  hands,  which  was 
prior  to  the  sale  and  delivery  to  the  plaintiff. 
It  was  not  necessary  that  the  goods  should 
have  been  levied  upon,  to  prevent  the  effect  of 
the  sale,  or  to  authorize  the  sheriff  to  take 
them  in  the  manner  he  did. 

The  learned  judge  was,  in  my  apprehension, 
incorrect  in  considering  the  defendant  as  hav- 
ing failed  in  his  justification,  because  the  sale 
was  under  the  last  execution.  The  defendant 
had  a  right  to  sell  under  the  second  execution. 
In  the  case  of  Sandford  v.  Roosa,  12  Johns., 
162,  it  was  decided  that  if  a  sheriff  sell  under 
an  execution  last  delivered,  the  sale  is  good  : 
368*]  but  the  party  who  delivered  the  *prior 
execution  has  his  remedy  against  the  sheriff. 
In  the  present  case,  Morris'  second  execution 
has  not  been  satisfied ;  and  it  is  a  question 
between  him  and  the  defendant,  whether  the 
latter  incorrectly  sold  on  the  junior  execution. 
The  defendant  having  a  right  to  take  the 
goods  where  he  did  ;  having,  also,  a  right  to 
sell  them  on  the  second  execution,  it  totally 
negatives  the  plaintiff's  right  to  call  his  acts  in 
question,  for  selling  and  applying  the  moneys 
on  the  junior  execution.  How  the  sale  took 
place,  and  how  the  money  was  applied,  were 
matters  with  which  the  plaintiff  had  no  con- 
cern. It  is  enough  for  the  defendant  that  he 
possessed  the  legal  right  to  take  and  sell  the 
goods.  It  would  operate  severely,  indeed,  on 
the  defendant,  if  he  was  to  be  liable  both  to 
Morris  and  the  plaintiff. 

A  new  trial  must  be  granted,  with  costs  to  abide 
the  event  of  the  suit. 

Cited  in— 36  N.  Y.,  86 :  49  N.  Y.,  558 ;  2  N.  Y.,  421 ; 
3  Trans.  App.,  352 ;  24  Cal.,  140. 
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JACKSON,  ex  dem.  HERKIMER  ET  ux., 

v. 
BILLINGER. 

Wills — Estate  Tail,  by  Implication — Devise  over 
— Depending  upon  Indefinite  Failure  of  Issue 
— Not  Good  Executory  Devise — On  Death  of 
Devisee  without  Issue,  Descends  to  his  Heirs. 

H.,  by  his  will,  dated  April  5, 1771,  devised  as  fol- 
lows: "  my  will  and  pleasure  is,  that  my  son  John 
shall  have  the  farm  which  I  now  live  upon,  &c.,  two 
of  the  best  negroes,  all  my  wearing  apparel,  three 
geldings,  &c.  But  if  my  said  son  may  happen  to  die 
unmarried,  without  lawful  issue,  then  it  is  my  will 
and  pleasure  that  the  said  estate  shall  descend  to  my 
next  heir  of  the  name  of  H.  and  that  he  may  not 
sell,  exchange,  or  dispose  of  any  part  of  said  estate, 
without  the  consent,  approbation  and  concurrence 
of  my  executors." 

The  testator  died  in  Aug.,  1775,  leaving  five  sons 
and  eight  daughters.  John,  the  devisee,  died  April 
20, 1817,  unmarried,  and  without  issue,  leaving  one 
sister,  and  nephews  and  nieces  living.  Held  that 
John,  the  devisee,  took  an  estate  tail  by  implication  ; 
and  that  the  devise  over,  depending  on  an  indefinite 
failure  of  issue,  was  not  good  as  an  executory 
devise;  and  that  the  estate  tail,  being  converted 
into  an  estate  in  fee  simple,  by  the  Statute  (1  N.  H. 
L.,  52),  it  descended  on  the  death  of  John,  to  his 
heirs  at  law,  according  to  the  Statute  Regulating 
Descents. 

Citations— Doug.,  477,  n.  1 ;  1  Ves.,  153 ;  3  Burr., 
1570 ;  Cruise,  tit.  Devise,  ch.  12,  sees.  30-40 ;  1  Johns., 
440 ;  16  Johns.,  382 ;  1  R.  L.,  52. 

T?  JECTMENT  for  land,  in  German  Flats,  in 
-Lj  the  County  of  Herkimer.  Hanjost  Her- 
kimer,  the  elder,  being  seised  of  the  premises 
in  question,  made  his  will,  on  April  5,  1771. 
After  declaring  that  his  wife  should  remain 
"  sole  and  absolute  mistress  of  whatever  estate 
he  might  die  possessed,  both  real  and  personal, 
during  her  natural  life,"  he  devised  as  follows: 
"  my  will  and  pleasure  is  that  my  son  John 
shall  have  the  farm  which  I  now  live  upon, 
together  *with  one  hundred  acres  ad-  [*369 
joining  thereto,  in  the  new  patent "  (together 
with  some  articles  of  personal  property  speci- 
fied, viz.:  wearing  apparel,  horses,  negroes, 
&c.) ;  "  but  if  my  said  son  may  happen  to  die 
unmarried  or  without  lawful  issue,  then  it  is 
my  will  and  pleasure  that  the  said  estate  shall 
descend  to  my  next  heir  of  the  name  of  Her- 
kimer ;  and  that  he  may  not  sell,  exchange  or 
dispose  of  any  part  of  said  estate,  without  the 
consent,  approbation  or  concurrence  of  my 
executors."  After  some  other  directions,  the 
testator  appointed  his  sons,  Nicholas,  Henry 
and  Jost,  executors.  The  testator  died  seised 
of  the  premises  in  Aug.,  1775.  The  eject- 
ment was  brought  for  the  farm  on  which  the 
testator  lived,  and  the  100  acres  adjoining, 
devised  to  his  son  John.  Catherine,  the  wife, 
died  soon  after  the  testator.  His  son  John 
died  April  20,  1817,  without  issue,  never  hav- 
ing been  married.  The  testator,  at  his  death, 
left  five  sous  and  eight  daughters.  Nicholas, 
the  eldest  son,  died  in  Aug.,  1777,  without 
issue.  Henry,  the  second  son,  died  in  Aug., 
1779,  leaving  Hanjost,  one  of  the  lessors  of 
the  plaintiff,  his  son  and  heir  at  law,  born  Oct. 
1/1751.  Jost,  the  third  son,  was  attainted 
under  the  Act  of  Oct.,  1779,  and  removed  to 

.  NOTE. — Wilte— Executory  devise— When  sustained. 
Compare  Jackson  v.  Bull,  10  Johns.,  19,  note ;  Jack- 
son v.  Thompson,  6  Cow.,  178. 

Fee  by  implication.  Compare  Jackson  v.  Martin 
ante,  31,  note. 
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Canada,  where  he  died  in  1787.  leaving  seven 
children,  fourof  whom  died  previous  to  April, 
1817,  one  without  issue,  and  three  leaving  issue. 
George  died  in  1786,  leaving  seven  children  who 
are  still  living.  Elizabeth  Barbara,  the  eldest 
daughter,  married  David  Schuyler,  and  died 
in  1800,  leaving  Catharine,  one  of  the  lessors 
of  the  plaintiff,  and  four  other  children,  one 
of  whom  died  previous  to  April,  1817,  leaving 
lawful  issue,  who  are  still  living.  Lana,  Delia, 
Catharine.  Anna,  and  Nancy,  other  daughters 
of  the  testator,  all  died  before  April.  1817, 
leaving  issue.  Elizabeth,  the  sixth  daughter, 
married  Hendrick  Frey,  and  is  now  living, 
being  the  only  child  of  the  testator  that  sur- 
vived John,  the  devisee  above  named. 

The  cause  was  submitted  to  the  opinion  of 
the  court,  on  a  case  containing  the  above  facts  ; 
and  it  was  agreed  that  if  the  court  should  be 
of  opiniou  that  the  plaintiff  was  entitled  to 
recover  the  whole  of  the  premises  in  question, 
then  the  defendant  should  give  a  cognovit 
actionem  for  the  same ;  but  if  the  court 
should  be  of  opinion  that  the  plaintiff  was 
37O*]  entitled  *to  recover  only  an  undivided 
share,  then  the  defendant  should  give  a  cog- 
novit (ictwnem  for  such  share  as  the  court  shall 
adjudge  under  the  demises  laid  in  the  decla- 
ration. 

Mr.  Talcot,  for  the  plaintiff.  No  particular 
estate  is  expressly  limited  by  any  appropriate 
description,  to  the  testator's  son  John  ;  nor  is 
any  estate  expressly  given  to  his  issue  ;  and  if 
it  were  not  for  the  words,  "  if  he  shall  die 
without  lawful  issue,"  he  would  take  only  a 
life  estate.  Admitting  that  it  was  the  testator's 
intention  to  provide  for  the  issue  of  John,  yet 
it  is  not  necessary,  in  order  to  carry  that  inten- 
tion into  effect,  to  maintain  that  he  took  a 
vested  estate  tail.  That  intention  may  be 
effectuated  by  holding  :  1.  That  John  took  a 
fee  determinate  upon  the  contingency  of  his 
dying  without  issue  living,  at  the  time  of  his 
death  ;  or.  2.  That  he  had  an  estate  for  life,  to 
become  an  estate  tail,  upon  the  contingency  of 
his  leaving  issue  at  his  death. 

1.  We  shall  contend  that  John  did  not  take 
a  vested  estate  tail,  because  the  remainder 
over  is  not  limited  upon  an  indefinite  failure  of 
issue,  but  upon  the  event  of  his  dying  without 
issue,  at  the  time  of  his  death.  If  there  had 
been  an  express  devise  in  tail  and  remainder 
over,  it  would  have  made  no  difference  in 
John's  estate,  to  have  added,  afterwards,  that 
in  case  he  die  without  issue  living  at  the  time 
of  his  death,  the  estate  should  go  to  the 
remainderman,  for  it  is  no  more  than  the  law 
implies,  in  every  case  of  an  estate  tail  with  a 
remainder.  But  where  the  estate  devised  is, 
by  implication,  to  be  changed  from  what  it 
would  otherwise  be,  into  an  estate  tail,  from 
the  effect  of  the  words  "dying  without  issue," 
or  any  similar  expression,  and  a  subsequent 
limitation  over,  then  it  becomes  necessary  to 
determine  whether  the  limitation  over  is  upon 
an  indefinite,  or  a  definite  failure  of  issue.  In 
the  first  case,  if  the  devisee  is  in  being  and 
ascertained,  it  will  be  a  vested  estate  tail  ;  in 
the  second  case,  it  will  be  otherwise.  There 
are  many  cases  in  the  books  which  illustrate 
this  distinction.  (Pell  v.  Brown,  Cro.  Jac., 
590  ;  Porter  v.  Bradley,  3  T.  R,  143  ;  Roe  v. 
Jeffrey,  7  T.  R.,  589 ;  Doe  v.  Ellis,  9  East,  382  ; 
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Tenny  v.  Agar,  12  East,  262,  per  Bayley,  J. ; 
Doe  v.  Webber,  \  Bar.  &  Aid.,  713,  Fosdick  v 
*  Cornell,  1  Johns.,  440;  Ex'rs  of  Moffat  [*371 
v.  Strong,  10  Johns.,  12  ;  Jackson  v.  Stoats,  11 
Johns..  337  ;  Anderson  v.  Jackson,  in  error.  16 
Johns..  382.) 

So,  where  it  is  attempted  to  change  an  estate 
for  life  into  an  estate  tail,  or  a  fee.  as  in 
Plunket  v.  Holmes,  1  Lev.,  11  :  T.  Raym.,  28, 
where  one  devised  to  T.  his  eldest  son,  for 
life,  and  if  T.  should  die  without  issue  living 
at  his  death,  then  to  L.  another  of  the  testator's 
sons,  in  fee  ;  it  was  resolved,  that  T.  was  ten- 
ant for  life  only.  "  Because,"  says  Mr.  Fearne 
(on  Cont.  Rem.,  &c.,  341),  "the  limitation 
over  was  not  upon  a  dying  without  issue 
generally,  but  was  confined  to  a  dying  with- 
out issue  then  living."  So,  in  the  case  of  a 
devise  to  a  son  for  life,  and  after  his  death,  if 
he  died  without  issue  then  living,  to  a  daughter, 
the  son  takes  only  an  estate  for  life  (3  Com. 
Dig.,  431,  Devise,  N,  6;  Vent.,  231.)  In 
Leithieullier  v.  Tracy,  3  Atk.,  784,  the  question 
was,  whether  Mrs.  T.  by  the  words  in  Sir  W. 
D's  will,  "  in  case  my  daughter  shall  depart 
this  life  without  issue  of  her  body  living  at 
her  decease,"  took  an  estate  tail  by  implication; 
and  Lord  Hardwicke  held  that  "she  did  not. 
"  It  is  certainly  true,"  says  he,  "  that  there  are 
several  cases  in  law,  where  the  words,  if  he 
die  without  issue,  have  been  held  to  vest  an 
estate  tail  by  implication.  But  there  is  no  case 
comes  up  to  this." 

These  cases  show,  that  where  the  estate  in 
fee  or  for  life,  is  first  limited  by  appropriate 
words,  that  the  words  "die  without  issue" 
will  not  change  it  into  an  estate  tail,  unless 
they  refer  to  an  indefinite  failure  of  issue. 

The  same  rule  holds  where  there  are  no 
words  in  the  devise,  specifically  describing  or 
limiting,  in  the  first  instance,  any  particular 
estate  to  the  devisee,  as  is  the  case  now 
before  the  court.  In  Richardson  v.  Noyes,  2 
Mass.,  56,  where  the  words  were,  "  if  either 
of  my  said  sons  should  die  without  children, 
the  survivor,  or  survivors  to  hold  the  share 
of  each,  or  any  of  them,  dying  without  chil- 
dren," Sedgwick,  J. ,  who  delivered  the  opin- 
ion of  the  court,  says  :  "If,  by  the  devise  to 
the  survivor,  or  survivors,  the  testator  meant 
that  he  or  they  should  take  whenever  there 
should  be  an  indefinite  failure  of  issue,  how- 
ever distant  that  period  might  be,  then  he 
intended  a  fee  tail ;  and  if  by  this  expression 
*he  contemplated  events  which  were  [*372 
to  take  place  in  the  life  of  the  devisees,  then 
he  did  not  intend  a  fee  tail."  So,  where  there 
is  no  devise  of  any  estate  but  by  implication. 
(Daintry  v.  Daintry,  6  T.  R.,  307.) 

We  shall  contend  that  the  words  of  the  tes- 
tator, in  the  present  case,  show  that  he  meant 
a  definite  failure  of  issue.  In  Brigge  v.  Bensley, 
1  Bro.  C.  C.,  187,  Lord  Thurlow  says,  "  that 
the  general  sense  of  dying  without  issue,  is  at 
the  time  of  the  death  ;  this  is  the  grammatical 
construction  and  is  the  sense,  in  general,  of 
those  who  use  the  words."  The  same  thing 
has  been  repeated  by  a  succession  of  English 
judges.  In  Pinbury  v.  Elkin,  1  P.  Wms.,  565, 
Lord  Ch.  J.  Parker  says  the  "  words  (die  with- 
out issue)  are  relative  to  the  death  of  the  party, 
that  being  the  natural  meaning  of  the  words." 
It  is  strange,  therefore,  that  they  should  have 
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been  construed  in  a  different  manner  in  a 
devise  where  the  intent  of  the  testator  is  said 
to  be  the  polar  star  to  guide  us  to  the  true  con- 
struction. The  English  doctrine,  upholding  a 
different  construction,  seems  well  to  deserve 
the  severe  reprobation  of  Chief  Justice  Wilmot, 
in  KeiUy  v.  Fowler,  cited  16  Johns.,  387.  It 
cannot  be  that  the  courts  have  adopted  this 
doctrine  on  the  ground  that  it  was  the  intent 
to  provide  for  the  issue  of  the  devisor  indef- 
initely, and  for  the  remainderman  whenever 
that  issue  should  fail ;  and  that  to  effectuate 
that  intent  the  words  were  to  be  understood  in 
a  different  sense  from  that  in  which  the  testa- 
tor understood  them  ;  for  there  are  numerous 
cases  in  the  English  books  to  show  that  if 
there  are  other  circumstances  in  the  will  denot- 
ting  that  the  testator  meant  a  definite  failure 
of  issue,  that  it  shall  then  be  so  held,  as  well 
in  cases  of  the  limitation  of  real  as  of  personal 
property,  and  the  courts  are  eager  to  lay  hold 
of  such  circumstances.  It  seems  absurd  to  say 
"  we  admit."  as  Lord  Thurlow  did,  "  that  the 
natural  sense  of  the  words,  the  grammatical 
construction  of  them,  and  the  meaning  of  those 
who  use  them,  is  a  definite  failure  of  issue, 
and  yet  we  will  not  believe  that  to  be  the 
meaning  unless  you  prove  it  by  other  parts  of 
the  will."  As  Breckenridge,  «/".,  in  Holmes  v. 
Holmes,  5  Binn.,  264,  observed,  "doubtless  the 
English  judges  will  tell  you,  that  words  may 
373*]  be  construed  otherwise  *than  they 
mean  ;  that  though  you  may  hear  or  see  with- 
out rule,  you  cannot  understand  without  rule, 
and  you  must  submit  to  the  rule  of  construc- 
tion let  you  think  what  you  will  of  the  inten 
tion."  But  whatever  may  be  the  doctrine  in 
England,  the  courts  of  this  country,  and  of 
this  state  especially,  have  ventured  to  free  the 
law  from  such  absurdities.  (1  Johns.,  439  ;  3 
Johns.,  292  ;  11  Johns.,  337  ;  16  Johns.,  382.) 
The  cases  decided  here  establish  the  true  rule 
of  construction,  that  the  legal  meaning  of  the 
words  "  die  without  issue,"  is  the  same  as  the 
natural  meaning  of  them  ;  and  this  they  have 
done  upon  the  sound  principles  of  common 
sense  ;  for,  as  Lord  Ellenborough  observed, 
"  there  is  a  rule  of  common  sense  as  strong  as 
any  rule,  that  the  words  of  the  will  are  to  be 
construed  according  to  the  natural  meaning, 
unless  some  obvious  incongruity  would  result 
from  so  construing  them."  It  is  true  that  in 
the  cases  decided  in  this  court  there  were  pecul- 
iar circumstances  which  might  be  called  in 
aid  of  the  natural  meaning  of  the  words.  But 
in  Anderson  v.  Jackson,,  the  Court  of  Errors, 
according  to  the  opinion  delivered  by  Yates, 
Senator,  did  not  rely  upon  these  circumstances. 
They  put  the  case  on  the  broad  principle 
that  (lying  without  issue  meant  dying  without 
issue  living  at  the  death  of  the  devisee.  In 
Hoge  v.  Hoge,  1  Serg.  &  R.,  144.  Ch.  J. 
Tilghman  says,  "  the  most  simple  and  natural 
meaning  of  dying  without  leaving  issue,  is 
leaving  issue  at  the  time  of  the  devisee's  death." 
Lord  Hardwicke  (3  Atk.,  797)  says  that  where 
the  intention  of  the  testator  to  create  an  estate 
tail  is  not  plain,  judges  will  lay  hold  of  any 
circumstances,  rather  than  put  it  in  the  power 
of  the  person  to  bar  subsequent  limitations. 
If,  then,  we  are  compelled  to  seek  for  other 
circumstances  in  the  will,  in  aid  of  the  natural 
meaning,  before  the  court  can  say  that  the 
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natural  meaning  is  that  of  the  testa  tor,  we  con- 
tend that  those  circumstances  exist  in  the 
present  case. 

(1.)  The  devise  over  is  of  the  whole  estate 
given  to  John,  to  the  next  heir  of  the  tes- 
tator of  the  name  of  Herkimer  ;  and  this 
devise  carries  the  personal  as  well  as  the 
real  estate.  In  Richardson  v.  Noyes,  2  Mass., 
62,  63,  the  court  were  of  opinion  that  this  cir- 
cumstance denoted  that  the  testator  did  not 
•^contemplate  an  indefinite  failure  of  [*374 
issue  ;  because  that  event  might  not  take  place 
in  a  century,  when  neither  the  negroes  or  the 
tools  of  husbandry,  &c.,  would  be  in  exist- 
ence. It  is  true  Chancellor  Kent,  in  Anderson 
v.  Jackson,  apprehended  that  this  decision, 
according  to  the  English  law,  was  a  mistaken 
one  in  not  following  the  rule  in  Forth  v.  Chap- 
man, making  a  distinction  as  to  the  construc- 
tion of  the  will,  between  the  devise  of  the  real 
and  the  bequest  of  the  personal  property  ; 
though  he  had  before  said  in  Moffal  v.  Strong, 
10  Johns.,  16,  that  it  would  be  hazardous  to 
decide  a  case  on  that  distinction.  He  seems, 
however,  in  Anderson  v.  Jackson,  to  suppose 
that  this  distinction,  which  had  been  exploded 
by  Lord  Kenyon  in  Porter  v.  Bradley,  3  T.  R., 
143,  had  been  restored  by  him  in  Daintry  v. 
Daintry,  6  T.  R.,  307.  But  the  certificate  in 
that  case  sent,  to  the  Master  of  the  Rolls,  can 
only  be  supported  upon  the  ground  that  no 
such  distinction  exists.  In  Roe  v.  Jeffrey,  7  T. 
R.,  595,  Lord  Kenyon  said  that  he  was  not 
prepared  to  unsay  what  he  had  said  in  Porter 
v.  Bradley.  Mr.  Fearne (Essay  on  Cont.  Rem., 
483,  448,  6  ed.)  remarks,  that 'the  nature  of  the 
chattels  given  over,  on  the  dying  without  issue 
(viz.:  cows  and  horses),  was  not  suitable  to  the 
supposition  of  an  indefinite  failure  of  issue. 
(1  Muni.,  549;,  2  Munf.,  479.) 

(2.)  Another  circumstance:  the  words  of  the 
devise  are,  "  if  my  said  son  may  happen  to  die 
unmarried,  or  without  lawful  issue."  This  is 
equivalent  to  saying,  if  he  shall  have  died 
without  having  been  married,  or  having  been 
married  without  having  had  issue  by  his  wife. 
The  testator  must  have  contemplated  the  deter- 
mination of  the  question  as  to  his  son's  dying 
unmarried,  and  dying  without  lawful  issue,  to 
be  made  at  one  and  the  same  time.  As  his 
dying  unmarried  could  not  refer  to  an  indef- 
inite time,  but  must  be  determined  at  the  mo- 
ment of  his  death,  so  neither  could  his  dying 
without  lawful  issue  refer  to  an  indefinite  time. 
(Rethowe  v.  Chaftpel,  cited  Cro.  Jac.,  461.) 

(3.)  A  third  circumstance  is  :  In  the  devise 
over  to  the  next  heir  of  the  testator,  after  fail- 
ure of  the  issue  of  John,  the  testator  adds : 
"  and  he  may  not  sell,  exchange  or  dispose  of 
*any  part  of  the  said  estate,  without  [*375 
the  consent,  approbation  or  concurrence  of  my 
executors."  Now,  the  testator  cannot  be  sup- 
posed to  have  understood  the  technical  rule  of 
law,  by  which  the  executor  of  an  executor  may 
be  called  the  executor  of  the  testator  ;  but 
must  have  referred  to  the  executors  named  in 
his  will.  This  is  manifest  from  a  subsequent 
clause  in  his  will,  by  which  he  puts  his  wife, 
in  case  she  becomes  unsound  of  mind,  under 
"the  care  of  his  said  executors,  hereinafter 
named."  The  testator  must  clearly  have  con- 
templated a  limitation  over  to  his  next  heir, 
upon  the  failure  of  issue  during  a  life  or  lives 
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in  being,  that  is,  his  executors  named  ;  "other- 
wise," says  Fearne,  in  his  remarks  on  the  case 
of  Keily  v.  Fowler,  Essay  on  Cont.  Rem.,  485, 
"  we  make  him  repose  a  trust  in  his  executors 
inconsistent  with  a  probability  of  their  living 
to  perform  it." 

(4.)  A  fourth  circumstance  is  in  the  devise 
over  ;  that  "  the  said  estate  shall  descend  to 
the  next  heir  of  the  testator  of  the  name  of 
Herkimer."  The  word  "estate"  implies  "inter- 
est "  as  well  as  locality.  It  means,  here,  not 
only  the  same  lands  which  were  devised  to  John 
but  the  same  interest  which  John  had  taken  in 
them.  The  estate  of  the  next  heir  could  not 
be  an  estate  tail,  because  if  it  were  so  it  would 
have  been  useless  to  add  the  clause  confining 
him  to  the  approbation  of  executors  in  the  sale 
or  exchange  of  the  estate,  for  an  estate  tail  can- 
not be  sold  or  exchanged.  (Best,  arguendo, 
Doe  v.  Witton,  2  Bos.  &  P.,  326.) 

Thus  we  have  shown  that  a  vested  estate  tail 
cannot  arise  by  implication,  on  a  definite  fail- 
ure of  issue  ;  that  the  testator  did,  in  this  case, 
contemplate  a  definite  failure  of  issue  ;  and 
therefore  John  did  not,  in  this  case,  take  a 
vested  estate  tail,  with  remainder  over  to  the 
next  heir  of  the  devisor. 

2.  Then,   we  contend  that  John   took  an 
estate  in  fee  determinable   upon   the  contin- 
gency of  his  dying  without  issue  living  at  the 
time  of    his  death,    with  a  good  executory 
devise   over,  upon    that  contingency,  to  the 
next  heir  of  the  testator.     It  will  be  said  that 
John  must  take  an  estate  of  inheritance,  by 
implication,  in  order  to  provide  for  the  issue. 
If  so,  then,  if  it  has  been  shown  that  it  cannot 
be  an  estate  tail,  it  follows  that  it  must  be  an 
3 7  6*]  estate  in  fee.     Words  which  show  *an 
intent  that  the  devisee  should  have  a  greater 
estate  than  for  life,  and  which  do  not  limit  an 
estate  tail,  make  a  fee.  (3  Com.  Dig.,  422,  424  ; 
2  Mass.,  56.)    Again  ;  the  estate  to  the  next 
heir  is  a  fee.    In  Randatt  v.  Tuchin,  6  Taunt., 
460,  Heath,  J.,  says,  "  where  the  word  '  estate ' 
is  operative,  it  passes  a  fee  ;  and  the  test  to  try 
whether  it  is  operative,  is  to  strike  it  out  of 
the  will."  And  applying  this  test  to  that  case, 
he  said,    the   "devise  would  be    nonsense." 
Another  reason  for  holding  John's  estate  to  be 
a  fee,  is,  that  the  land  is  given  by  the  same 
words  as  the  personal  property.     (Johnson  v. 
Johnson,  1  Munf.,  549.) 

3.  But  if  the  estate  devised  to  John  was  to 
become  an  estate  tail,  it  was  only  to  become 
such  in  his  issue,  upon  the  contingency  of  his 
dying,  leaving  issue  then  living.     And  as  he 
died  without  issue  then  living,  the  estate  has 
been  nothing  but  an  estate  for  life,  from  the 
beginning.     In  Chadock  v.  Coicley,  Cro.  Jac., 
695,  it  was  urged  that  the  devise  should  create 
an  estate  tail  upon  contingency  ;  but  the  court 
said  that  the  words,  that  the  survivor  shall  be 
heir  to  the  other,  if  he  die  without  issue  ;  they 
seem  to  be  an  estate  tail.  But  if  the  devise  had 
been,  if  he  die  without  issue  in  the  life  of  the 
other,  or  before  such  an  age,  it  should  be  a 
contingent  devise  in  tail,  if  it  should  happen, 
and  not  otherwise  ;  but  being  that  the  survivor 
shall  be  heir,  &c.,  it  is  an  estate  tail  imme- 
diately. The  case  of  Fountain  v.  Oooch,  2  Bac. 
Abr. ,  59,  60,  may  be  supposed  to  contradict 
this;  but,  in  that  case,  there  was  an  estate  tail 
expressly  given  in  the  first  instance.    The  case 
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of  Leithieullier  v.  Tracy,  3  Atk.,  784,  before 
cited,  shows  that  where  the  failure  of  issue  is 
definite,  it  is  an  estate  tail  upon  a  contingency  ; 
and  that  under  a  devise  like  the  present,  upon 
a  definite  failure  of  issue,  the  issue  may  take 
by  purchase.  In  this  view  of  the  case,  the  lim- 
itation over  would  be  good,  inasmuch  as  it 
would  only  be  the  common  case  of  a  limitation 
over  upon  a  contingency  with  a  double  aspect, 
and  not  a  limitation  of  a  contingent  estate,  to 
take  effect  after  the  expiration  of  a  precedent 
contingent  estate.  The  event  of  John's  death, 
with  or  without  issue,  determined  which  estate 
was  to  take  effect ;  whether  it  was  to  be  taken 
by  the  issue  of  John,  or  the  next  heir  of  the 
testator. 

*If  John  did  take  a  vested  estate  tail.  [*3 7  7 
the  Act  abolishing  estates  tail  has  not  destroyed 
the  limitation  over  :  and  if  it  cannot  take 
effect  as  a  remainder,  it  shall  take  effect  as  an 
executory  devise.  In  Haven's  Lessee  v.  Schultz, 
3  Yeates,  324,  Shippen,  Ch  J.,  says  "it  is  no 
new  thing  to  construe  limitations  according  to 
the  event,  in  order  to  support  the  intention  of 
the  testator."  In  Holmes  v.  Holmes,  5  Binn.. 
260,  Yeates,  J. ,  observes,  "  it  is  generally  true 
that  a  devise  shall  stand  as  at  the  time  of 
making  the  will,  and  shall  not  be  construed  by 
any  after  act,  collateral  contingency,  or  subse- 
quent circumstance ;  but  it  is  equally  true  that 
the  rule  is  not  universal."  In  Pay's  case,  Cro. 
Eliz.,  878,  there  was  a  devise  from  Michaelmas 
Term  following,  with  a  remainder  over,  and 
the  testator  died  before  Michaelmas  Term  ; 
and  as  it  could  not  take  effect  as  a  remainder, 
it  was  held  good  as  an-  executory  devise.  In 
Hopkins  v.  Hopkins,  Cas.  temp.  Talb.,  44,  50, 
51,  Lord  Talbot  cited  Pay's  case,  and  said  that 
"if  a  remainder,  in  its  first  creation,  does,  by 
any  subsequent  accident,  become  an  executory 
devise,  why  should  it  not  be  good  here,  on  the 
authority  of  that  case  ?  "  In  Plunket  v.  Holmes, 
1  Lev.,  11,  the  course  of  argument  taken  by 
the  court  admits  that  if  the  descent  of  the  fee, 
in  that  case,  had  not  merged  the  life  estate,  the 
remainder  would  have  been  an  executory  de- 
vise. So,  in  Fortescue  v.  Abbott,  2  Lev.,  202,  the 
reversion  descended  to  the  eldest  son,  and  so 
destroyed  the  contingent  remainders  to  the 
other  two  sons  ;  and  it  was  held  good  by  way 
of  executory  devise. 

The  next  heir  of  the  name  of  Herkimer  is  a 
sufficient  descriptio  personae.  The  testator 
meant  him  that  would  be  next  heir  of  1m 
name,  as  the  law  then  stood.  The  time  of  the 
death  of  John,  the  devisee  of  the  intermediate 
estate,  was  the  time  at  which  it  was  to  be 
determined  who  was  next  heir,  within  the 
irieaning  of  the  devise.  Elizabeth,  the  eldest 
daughter,  having  lost  her  name  by  marriage, 
could  not  take  the  estate  under  this  devise, 
even  if  the  issue  of  the  sons  had  been  extinct. 
(Bon  v.  Smith,  Cro.  Eliz.,  532.)  Besides,  in 
restricting  the  power  of  the  next  heir  to  sell, 
&c.,  the  testator  uses  the  masculine  pronoun, 
which  could  not  refer  to  Elizabeth,  nor  any  of 
his  daughters. 

*Mr.  Cody,  contra:  [*378 

1.  John,  the  devisee,  took  an  estate  tail,  by 
implication,  which,  by  the  Statute  Abolishing 
Entails,  was  converted  into  an  estate  in  fee, 
and  on  his  death  descended  to  his  sister.  A 
devise  to  a  person  generally,  without  any 
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words  of  limitation,  which,  of  itself,  would 
create  only  an  estate  for  life,  may  be  enlarged 
by  subsequent  words,  or  by  implication,  into 
an  estate  tail.  (Newton  v.  Bernardine.  Moore, 
127.)  The  testator  devised  to  his  wife  for  life, 
and  after  to  his  son;  and  if  he  died  without 
issue,  having  no  son,  another  should  have  it ; 
it  was  held  that  the  son  took  an  estate  in  tail 
male.  (Robinson  v.  Miller,  1  Roll.  Abr.,  837; 
Cruise  Dig.,  tit.  38,  ch.  12.  sec.  30,  sec.  40.) 

2.  The  devise  over,  in  case  John  died  un- 
married, and  without  issue,  is  void,  as  being 
too  remote ;  and  there  are  no  words  showing 
that  the  testator  intended  a  dying  without 
issue  at  the  death  of  John,  but  a  general  fail- 
ure of  issue.  The  counsel  for  the  plaintiff  cen- 
sures the  doctrine  of  the  English  law  on  this 
subject  ;  but  it  is  the  business  of  this  court  to 
expound  the  law  as  it  was  when  this  devise 
was  made  ;  not  to  make  new  law.     It  is  un- 
necessary to  cite  all  the  cases  on  this  point. 
They  will  all  be  found  in  the  case  of  Anderson 
v.  Jtictcson,  16  Johns.,  382,  and  we  venture  to 
say,  that  not  a  case  is  to  be  found  in  the  Eng- 
lish books,  where  these  words  have  been  used 
in  a  will,  that  they  have  not  been  construed  to 
mean  an  indefinite  failure  of  issue.     Let  the 
case  of  Anderson  v.  Jackson  be  understood  as 
it  may,  it  does  not  apply  to  the  present  case. 
The  will  here  was  made  in  1771,  before  the 
Statute  de  Donis  was  abolished.    In  the  case  of 
Jackson  v.  Anderson,  the  will   was   made  in 
1798.     The  Statute  de  Donis  was  in  force  until 
May  1,   1788  (2  Greenl.  Ed.  L.,  116),    from 
which  time,  with  all  the  English  Statutes,  it 
ceased,  by  the  Act  of  Feb.  27,  1788,  to  have 
any  operation  here.     That  Statute  lies  at  the 
foundation  of  estates  in  tail  ;  and  if  the  devise 
in  this  case  was  of  an  estate  tail,  by  the  Act  of 
Feb.  23,  1786  (1  N.  R.  L.,  52,  sess.  9,  ch.  12), 
it  was  turned  into  an  estate   in  fee,  thereby 
saving  the  trouble  of  suffering  a  common  re- 
covery. The  case  of  Plunket  v.  Holmes,  1  Lev., 
11,  shows  that  the  devise  over,  in  this  case,  is 
void,  as  being  on  an  event  too  remote.     Ac- 
cording to    the    argument    of  the    plaintiff's 
379*]  *counsel,  the  estate  over  was  a  contin- 
gent estate  for  life.  The  word  "  estate  "  is  used 
to  denote  the  particular  property  devised,  not 
the  quantity  of  interest.     The  words   "said 
estate,"  referred  to  the  farm  on  which  the  tes- 
tator lived,  by  way  of  description  merely  as  to 
its  locality.     It  is  manifest  from  the  language 
of  the  whole  will,  that  the  testator  knew  what 
was  meant  by  an  estate  tail. 

3.  The  estate  over  must  take  effect  as  a  con- 
tingent remainder,  and  not  as  an  executory 
devise.     The  devise  over  is  to  to  the  next  heir 
of  the  testator  of  the  name  of  Herkimer.     It 
is  not  to  him  and    his  heirs  ;    there  are  no 
words  of  limitation  used,  showing   that  the 
testator   intended   to   give   the  devisee  more 
than  an  estate  for  life,  unless  that  intent  is  to 
be  inferred  from  the  word  "descend,"  or  the 
word   "estate."      The    word    "descend,"  as 
here  used,  can  have  no  greater  effect  than  the 
word  "  devise,"  or  the  words  "he  shall  have ; " 
because  a  person  claiming  as  devisee  cannot 
take  by  descent.      It   is  true  that  the  word 
"estate"  does,  sometimes,  pass  a  fee;  but  it 
must  clearly  appear  that  it  was  used  by  the 
testator  to  denote  all  his  interest  in  the  land 
devised.     (Cruise  Dig.,   tit.    38,  ch.  13,  sees. 
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35,  36.)  But  the  words  "said  estate,"  as  has 
been  already  observed,  have  reference  merely 
to  the  farm  and  100  acres  of  land,  as  descrip- 
tive merely  of  the  locality  of  the  land.  (Rogers 
v.  Briggs,  And.,  210;  Cruise  Dig.,  tit.  38,  ch. 
13,  sec.  37.)  The  testator  understood  how  to 
devise  a  fee,  when  it  was  his  intention  to  do 
so.  In  the  last  clause  of  the  will,  he  uses  apt 
words  for  that  purpose.  He  says,  "all  the 
rest,  residue  and  remainder  of  my  estate,  both 
real  and  personal,  after  my  wife's  decease,  I 

five,  devise  and  bequeath  unto  all  my  chil- 
ren,  and  to  their  heirs  and  assigns  forever." 
If  the  devise  to  his  next  heir  of  the  name  of 
Herkimer  did  not  pass  a  fee,  then  the  remain- 
der in  fee  is  embraced  in  the  residuary  clause. 
The  testator  did  not  mean  to  die  intestate  as 
to  any  part  of  his  estate.  The  whole  was 
devised.  No  person  can  claim  any  part  of  it 
as  his  heir  at  law.  No  title  can  be  made  to  it, 
but  under  the  will,  or  as  heir  to  some  one  of 
the  devisees.  Then  was  not  the  devise  over  a 
contingent  remainder  ?  "  Whenever  a  future 
interest  in  land  is  so  devised  as  to  fall  within 
the  rules  laid  down  for  *the  limitation  [*38O 
of  contingent  remainders,  such  devise  shall  be 
construed  to  be  a  contingent  remainder,  and 
not  an  executory  devise."  (Cruise  Dig.,  tit. 
38,  ch.  17,  sec.  11.)  Where  the  devise  over  is 
after  an  estate  tail,  it  is  not  an  executory 
devise,  but  a  contingent  remainder.  (Cruise 
Dig.,  tit.  38,  ch.  18,  sees.  8,  17,  29,  30,  31.) 
A  remainder  is  contingent  when  it  is  limited 
to  take  effect  on  an  event  which  may  never 
happen,  or  on  a  condition  which  may  never 
be  performed.  (Cruise  Dig.,  tit.  16,  ch.  1, 
sees.  8,  9,  46 ;  Doe  v.  Holmes,  2  Bl.,  777.) 

4.  As  the  next  heir  of  the  name  of  Herki- 
mer died  in  the  lifetime  of  John,  the  contin- 
gent remainder  did  not  take  effect.  But  this 
depends  on  the  question,  who  was  the  person 
described  as  the  next  heir  of  the  testator  by 
the  name  of  Herkimer.  The  will  speaks  as 
soon  as  the  testator  dies.  Now,  at  the  time 
of  his  death,  the  next  heir  of  the  name  was 
Nicholas,  the  eldest  son  and  heir  at  law,  who 
was  then  living ;  but  as  he  died  in  1777,  before 
John,  the  contingency  never  took  effect,  and 
so  the  devise  over  failed.  Circumstances  have 
been  referred  to,  to  show  that  the  estate  over 
was  the  same  estate  as  that  given  to  John,  or 
an  estate  in  fee.  But  the  clause  as  to  the  con- 
currence of  executors  shows  that  the  testator 
had  in  view  his  eldest  son,  Nicholas.  (Shep. 
Touch..  418,  436.) 

If  John  took  an  estate  for  life  only,  then, 
by  the  last  clause,  the  residue  of  the  estate 
was  devised  to  all  the  children,  share  and 
share  alike.  If  the  devise  over,  in  the  residu- 
ary clause,  created  a  contingent,  remainder, 
then  Elizabeth,  the  sixth  daughter,  who  mar- 
ried Henry  Frey,  and  was  the  only  child  of 
the  testator  living  at  the  death  of  John,  takes 
the  whole  estate.  If  the  residuary  clause 
creates  a  vested  remainder,  then  the  lessor, 
Hanjost,  is  entitled  to  one  twelfth  in  his  own 
right,  and  to  one  forty-eighth  part  in  right  of 
his  wife,  who  was  the  daughter  of  Elizabeth, 
the  eldest  daughter  of  the  testator,  and  Mrs. 
Frey  is  entitled  to  two  twelfth  parts. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 
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The  plaintiff  claims  to  recover  on  the 
ground  that  he  is  the  next  heir  of  the  testator 
of  the  name  of  Herkimer,  had  the  rules  of 
38  i*J  *descent  remained  unaltered  ;  and  that 
the  devise  over,  on  the  contingency  of  John's 
dying  unmarried  and  without  issue,  operates 
as  an  executory  devise.  If  he  fails  in  estab- 
lishing this  construction,  then  he  claims  that 
both  the  lessors  are  entitled  to  portions  of  the 
estate  as  heirs  of  John,  and  this  latter  position 
is  conceded. 

On  the  part  of  the  defendant,  it  is  contend- 
ed that  the  devise  to  John  created  an  estate 
tail  in  him,  and  that  the  devise  over  cannot, 
by  the  rules  of  law,  take  effect  as  an  executory 
devise. 

We  must  construe  this  will  according  to  the 
state  of  things,  and  as  it  would  have  been  con- 
strued, at  the  instant  of  the  testator's  death. 
(Doug.,  477,  ».  1 ;  1  Ves.,  153 ;  3  Burr.,  1570.) 
In  my  opinion,  John,  the  testator's  son,  took 
an  estate  tail  by  implication.  The  devise  over 
depended  on  an  indefinite  failure  of  issue, 
and  therefore  the  contingency  was  too  remote 
to  avail  as  a  limitation,  in  the  nature  of  an 
executory  devise.  That  an  estate  tail  may  be 
created  by  mere  implication,  without  any  ex- 
press words  of  devise,  is  settled  in  a  variety  of 
cases.  The  authorities  to  support  this  posi- 
tion are  collected  by  Cruise  (tit. 'Devise,  ch. 
12,  from  sec.  30  to  40),  and  there  is  not  a  case 
to  the  contrary.  If  the  implication  be  a  nec- 
essary one,  as  I  think  it  is  in  this  case,  it  will 
defeat  the  heir  at  law  of  his  estate  in  fee. 
John  then  took  an  estate  in  tail,  unless  the 
devise  over  can  be  supported  as  a  good  execu- 
tory devise.  It  is  an  indisputable  rule  that  an 
executory  devise  must  vest  within  the  com- 
pass of  a  life  or  lives  in  being,  and  twenty-one 
years  and  a  fraction  after;  otherwise  it  is  too 
remote,  and  tends  to  create  a  perpetuity. 
Now,  there  is  nothing  in  the  will  to  show  that 
the  testator  meant  that  John's  dying  without 
issue,  should  be  issue  living  at  the  time  of  his 
death  ;  the  contingency,  therefore,  in  the  view 
of  the  testator,  depended  on  an  indefinite  fail- 
ure of  issue,  and  consequently  was  too  remote 
an  event  to  sustain  the  devise  over,  as  an  exec- 
utory devise.  Fosdick  &  Cornell,  1  Johns., 
440,  and  the  several  other  cases  decided  in 
this  court,  and  the  case  of  Jackson  v.  Ander- 
son, 16  Johns.,  382,  in  the  Court  of  Errors, 
were  all  decided  on  the  intention  of  the  tes- 
tator apparent  in  the  will,  that  the  devise 
382*]  *over  should  take  effect  upon  the 
death  of  the  devisee,  he  dying  without  issue 
living,  at  the  time  of  his  death.  In  all  these 
cases,  the  limitation  over  was  to  the  sur- 
vivor of  persons  in  esse,  when  the  will  was 
made.  In  the  present  case,  there  is  nothing 
to  show  that  the  testator  intended  the  estate 
should  vest  in  his  next  heir  of  the  name  of 
Herkimer,  upon  the  death  of  John,  if  he  died 
without  issue  living  at  that  time;  indeed,  the 
testator  had  no  idea  who  would  be  his  next 
heir  of  the  name  of  Herkimer,  at  the  death  of 
his  son  John. 

This  being  the  true  construction  of  the  will, 
the  Statute  Abolishing  Entails  (1  R.  L.,  52) 
converted  the  estate  in  tail  into  a  fee  simple 
absolute,  and  thus  John  died  seised  in  fee  of 
the  premises,  and  the  estate  descends  accord- 
ing to  the  regulations  of  the  Statute  of  De- 


scents, and  the  lessors  are  entitled    to  their 
shares. 

Judgment  for  1he  plaintiff  accordingly. 

Cited  in— 2  Cow.,  397  ;  17  Wend.,  401 ;  4  Barb.,  437 ; 
26  Barb.,  110 :  32  Barb.,  333 :  20  How.  Pr..  45. 
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OVERSEERS  OF  NORWICH 

v. 
OVERSEERS  OF  NEW  BERLIN. 

Overseers  of  the  Poor—  When  Contract  Deemed 
Within  their  Official  Duties — Act  for  Division 
of  a  Toicn,  Providing  f 01-  Equal  Dimxion  of 
Money  and  Paupers— Charge  and  Control  of 
Paupers — Cannot  be  Delegated  by  Officers  of 
One  Town,  to  those  of  Another. 

An  Act  for  the  division  of  a  town,  directed  the 
Supervisors  and  Overseers  of  the  Poor  of  the  two 
towns,  to  meet  and  divide  the  money  and  the  poor 
belonging  to  the  town  so  divided,  according  to  the 
last  tax  list,  and  that  each  town  thereafter  should 
respectively  maintain  its  own  poor;  and  the  Super- 
visors and  Overseers  of  the  two  towns  met  accord- 
ingly, and  divided  the  poor  money  between  the  two 
towns,  and  found  six  paupers  in  the  old  town.which 
they  agreed  should  be  maintained  by  the  Overseers 
of  both  towns,  in  equal  proportion,  according  to 
the  division  of  the  money,  and  then  the  paupers  to 
be  disposed  of  by  the  Poormasters  of  both  or  either 
of  the  towns,  to  the  best  advantage.  In  an  action 
of  atvrumptrit,  brought  by  the  Overseers  of  one  of  the 
towns,  against  the  Overseers  of  the  other,  on  this 
agreement,  for  its  proportion  of  the  expense  of  sup- 
porting one  of  the  paupers  after  the  money  so 
divided  had  heen  spent.  Held  that  the  Overseers, 
&c.,  in  making  this  agreement,  transcended  the 
powers  given  them  by  the  Act,  and  that,  therefore, 
no  action  could  be  maintained  upon  it,  admitting, 
even,  that  Overseers  of  the  Poor  may,  as  such,  con- 
tract for  the  maintenance  of  the  poor,  so  as  to  bind 
their  successors  in  office. 

IN  ERROR  to  the  Court  of  Common  Pleas 
of  Chenango.  Taylor  and  Medbury.  de- 
fendants in  error,  as  Overseers  of  the  Poor  of 
the  town  of  New  Berlin,  brought  an  action  of 
assumpxit  against  Rouse  and  Thompson,  Over- 
seers of  the  Poor  of  the  town  of  Norwich,  on 
a  special  contract,  dated  July  3.  1808,  between 
the  Supervisors  and  the  Overseers  of  the  Poor 
of  the  two  towns.  By  a  Statute  passed  April 
3,  1807,  the  old  town  of  Norwich  was  divided, 
and  a  part  thereof  erected  into  a  new  town,  by 
the  name  of  New  Berlin.  The  *Act  [*383 
contained  the  usual  provision,  "  that  the 
Supervisors  and  Overseers  of  the  Poor  of  the 
towns  of  Norwich  and  New  Berlin,  should 
meet  together  and  divide  the  money  and  poor 
belonging  to  the  town  of  Norwich  previous  to 
the  division  thereof,  according  to  the  last  tax 
list,  and  that  each  of  the  said  towns  should 
forever  thereafter  respectively  maintain  its 
own  poor."  The  Supervisors  and  Overseers 
of  the  Poor  of  the  two  towns,  accordingly,  met, 
pursuant  to  notice  for  that  purpose,  and  by 
written  agreement  determined  that  there  were 
six  paupers  of  the  old  town  of  N. ;  and  after 
dividing  the  poor  money  belonging  to  the  town 
of  N. ,  giving  to  the  former  f  175.06,  and  to  the 
new  town  $173.50,  instead  of  dividing  the 
poor,  they  agreed  as  follows  :  "The  poor 
found  on  the  town  of  Norwich,  the  last  Tues- 
day of  February,  consisted  of  William  Jones 
and  his  wife  and  four  children,  which  we 
agree  to  support,  in  proportion,  according  to 
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the  division  of  the  poor  money  between  the 
two  towns,  according  to  the  Act  in  that  case 
made  and  provided,  each  town  respectively  to 
pay  the  equal  proportion  according-  to  the 
division  of  the  moneys  ;  these  poor  persons  to 
be  disposed  of  according  to  the  best  advan- 
tage, by  the  Poormasters  of  the  said  towns,  or 
of  either  of  the  said  towns."  This  agreement 
was  signed  by  the  Supervisors  and  Overseers 
of  the  Poor  of  the  two  towns  then  in  office.  It 
was  proved  at  the  trial  that  the  Overseers  of 
the  Poor  of  New  Berlin,  since  1808,  had  ex- 
pended $255  in  maintaining  William  Jones, 
on  which  they  charged  $17  interest,  and  $14 
for  their  services  as  Overseers,  amounting  in 
the  whole  to  $286.64.  It  appeared  that  the 
wife  and  children  of  W.  Jones,  after  the 
division,  became  no  longer  chargeable.  The 
plaintiffs  below  claimed  to  recover  of  the 
defendants  below,  a  part  of  the  above  sum, 
according  to  the  ratio  agreed  upon  between 
the  Supervisors  and  Overseers  of  the  two 
towns. 

The  defendants  objected  to  the  admission  of 
the  written  agreement  in  evidence,  on  the 
ground  that  a  special  contract  made  by  one  set 
of  Overseers  could  not  be  given  in  evidence  in 
an  action  against  another  set  of  Overseers  ; 
but  the  court  overruled  the  objection.  The 
plaintiffs,  also,  offered  in  evidence  several 
contracts  and  vouchers  relative  to  the  moneys 
expended  by  them  in  supporting  the  pauper, 
384*]  *to  the  competency  of  which  the 
defendants  objected  ;  but  the  court  admitted 
the  evidence.  The  defendants  below  offered 
to  prove  that  the  pauper  owned  land  in  the 
town  of  New  Berlin.  The  plaintiffs  objected 
to  the  evidence  ;  but  the  court  overruled  the 
objection.  A  deed  of  conveyance  of  land  to 
Jones  was  then  read  in  evidence,  the  value  of 
which  land  was  about  $1,000  ;  but  it  did  not 
appear  whether  Jones  became  the  owner  of 
the  land  before  or  after  the  division  of  the 
towns  ;  the  defendants  proved  that  the  wife 
and  children  of  Jones  maintained  themselves 
on  the  land  ;  but  Jones  himself  was  insane 
and  a  town  charge.  A  bill  of  exceptions  was 
tendered  by  the  defendants  to  the  opinion  of 
the  court  below. 

Mr.  Jordan,  for  the  plaintiffs  in  error,  con- 
tended that  Jones,  in  fact,  was  not  a  pauper 
when  the  town  of  Norwich  was  divided  ;  and 
after  the  division  he  acquired  a  settlement  in 
the  town  of  New  Berlin.  (Overseers  of  Wash- 
ington v.  Overseers  of  Stanford,  3  Johns. ,  193.) 

Again  ;  admitting  that  the  Overseers  of  the 
Poor  of  Norwich,  for  the  time  being,  were 
bound  by  the  contract  signed  by  them  in  1808, 
that  contract  was  not  binding  on  their  succes- 
sors in  office.  The  Overseers  of  the  Poor  are 
not  a  body  corporate,  so  that  their  successors 
in  office  can  be  sued  in  their  own  names,  on  a 
contract  made  by  their  predecessors  in  office. 
(Sttear  v.  Overseer* of  Httlsdale,  13  Johns.,  496  ; 
Jackxon  v.  Cory,  8  Johns.,  385.) 

There  was  no  evidence  to  support  the  gen- 
eral counts  in  the  declaration,  for  it  was  not 
proved  that  Jones  was  a  pauper  of  N.,and 
therefore  no  promise  to  pay  for  his  mainte- 
nance could  be  implied. 

Mr.  H.  Bleecker,  contra.  The  proceedings 
of  the  Supervisors  and  Overseers  of  the  two 
towns,  under  the  Act  of  April  3,  1807,  by 
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which  they  found  that  William  Jones  was  a 
pauper,  is  conclusive.  They  were  authorized 
and  directed  by  the  Act  to  ascertain  who  were 
paupers  of  N. ,  and  divide  the  poor  between  the 
two  towns.  The  pauper  was  a  charge  on  the 
town.  The  agreement  entered  into  was  not  a 
personal  contract,  nor  for  the  benefit  of  the 
individuals  who  *signed  it.  The  Over-  [*385 
seers  of  the  Poor,  having  the  funds  of  the  town 
in  their  hands,  for  the  maintenance  of  the 
poor,  are  liable,  as  the  representatives  and 
agents  of  the  town,  in  their  official  capacity. 
The  Overseers  of  the  Poor,  when  they  leave 
their  office,  are  required  by  law,  to  pay  over 
the  poor  moneys  to  their  successors  in  office. 
The  funds  pass  into  the  hands  of  their  succes- 
sors, who,  if  not  properly  a  corporation,  are, 
nevertheless,  liable,  in  respect  to  the  funds 
placed  in  their  hands  for  this  object.  But  we 
contend  that  the  Overseers  of  the  Poor  are  to 
be  considered  a  corporation,  sub  modo.  Col- 
lective bodies  of  men  acting  under  one  general 
description,  though  not  incorporated,  yet  in 
regard  to  certain  rights,  duties  or  trusts  con- 
ferred upon  them,  not  in  their  natural  capa- 
city, but  in  their  public  or  official  character, 
may  be  considered  so  far  corporations,  as  to 
have  succession,  and  the  capacity  of  suing  and 
being  sued,  in  the  right  of  the  office  they  hold, 
and  as  far  as  their  trust  is  concerned,  distinct 
from  their  capacities  as  private  individuals. 
Instances  of  these  quasi  corporations  are  stated 
by  Mr.  Kyd,  in  the  introduction  to  his  Treatise 
on  the  Law  of  Corporations,  pp.  9-19,  which 
are  perfectly  analogous  to  the  present  case,  of 
public  officers,  known  as  Overseers  of  the 
Poor,  who,  quoad  the  funds  intrusted  to  them 
for  public  purposes,  must  necessarily  be 
deemed  to  have  perpetual  succession,  and  the 
power,  therefore,  of  suing  and  being  sued. 
Coke  (Co.  Litt.,  250  a)  says  "  a  corporation  is 
a  body  to  take  in  succession,  framed  (as  to  that 
capacity)  by  policy,"  &c.  Blackstone  (1  Bl. 
Com.,  472.  473),  after  observing  that  the  con- 
sent of  the  King,  express  or  implied,  is  neces- 
sary to  the  erection  of  a  corporation,  mentions 
several  sets  of  persons,  as  "churchwardens," 
"  who,  by  common  law,  have  ever  been  held 
corporations,  virtute  officii;  and  this  in  corpora- 
tion is  so  inseparably  annexed  to  their  offices, 
that  we  cannot  frame  a  complete  legal  idea  of 
any  of  these  persons,  but  we  must  have,  also, 
an  idea  of  a  corporation,  capable  to  transmit 
their  rights  to  their  successors,  at  the  same 
time."  A  grant  of  goods  to  the  church  wardens 
of  a  parish,  by  that  name,  is  good,  though  it 
is  otherwise  of  a  grant  of  land  to  them.  (Shep. 
Touch.,  236;  1  Kyd  on  Corp.  Intro.,  30.)  In 
the  case  of  Denton  v.  Jackson,  2  Johns.  Ch., 
325,  the  Chancellor  Considered  it  as  [*38O 
settled,  that  persons  may  have  corporate  pow- 
ers, nub  modo,  for  certain  specified  purposes 
only  ;  and  he  instanced  the  Loan  Officers  of  a 
county,  and  the  Supervisors  of  a  county,  as 
beinar  such  corporations.  So  this  court  in 
Jackson  v.  Hartwell,  8  Johns.,  422,  held  that 
the  Supervisors  of  a  county  are  a  corporation 
for  special  purposes  and  with  special  powers, 
though  they  could  not  take  a  grant  of  land. 
There  is  a  perfect  analogy  between  these  Over- 
seers and  those  various  officers  in  England, 
who  are  regarded  as  quasi  corporations  ;  such 
as  parsons,  vicars,  churchwardens,  &c.  Lord 
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Ellenborougli  (11  East,  586)  said  that  he  con- 
sidered all  appeals  against  orders  of  removal, 
though  technically  carried  on  in  the  names  of 
the  churchwardens  and  overseers  of  the  re- 
spective parishes,  as,  in  substance  and  effect, 
the  suits  of  the  parishioners  themselves,  who 
are  to  contribute  to  the  expense  of  maintaining 
the  paupers  ;  and  that,  therefore,  a  parishioner 
could  not  be  called  upon  by  the  adverse  party 
to  give  evidence.  (10  East,  402,  403.) 

The  fact  of  maintaining  the  pauper,  and 
paying  the  money,  was  proved  by  the  vouchers 
produced  at  the  trial.  The  receipts  were 
proved  in  the  usual  way.  (Phil.  Ev.,  170.) 

PI,ATT,  J.,  delivered  the  opinion  of  the 
court : 

I  think  there  is  no  foundation  for  either  of 
the  exceptions  taken  at  the  trial 

The  written  agreement  was  specially  declared 
on  ;  and  whether  it  was  obligatory  on  the 
defendant  below  or  not,  it  was  at  least  perti- 
neut  evidence  under  the  general  issue,  and  the 
exception  to  the  relevancy  of  that  agreement 
could  properly  be  taken  advantage  of  only  by 
demurrer,  or  by  motion  in  arrest  of  judgment. 
But  the  record  is  before  us  on  the  writ  of 
error;  and  although  the  bill  of  exceptions  was 
frivolous,  yet  the  question  fairly  occurs,  does 
the  declaration  show  a  right  of  action  in  the 
plaintiffs  below? 

Without  entering  into  the  general  question, 
whether  Overseers  of  the  Poor,  in  their  official 
character,  may  sue  and  be  sued,  I  am  of  opin- 
ion that  that  the  declaration  is  substantially 
defective. 

387*]  *The  Statute  required  the  Supervisors 
and  Overseers  of  the  two  towns  to  "divide  the 
money  and  poor"  of  the  old  town  of  Norwich, 
and  expressly  declared  that  "after  the  division 
each  of  the  towns  shall  maintain  its  own  poor." 
Now  it  appears  that  they  divided  the  money 
only,  and  the  six  acknowledged  paupers  were 
not  divided;  on  the  contrary,  those  officers 
expressly  agreed  not  to  divide  the  paupers,  but 
that  they  should  be  supported  by  the  towns 
jointly,  each  contributing  in  proportion  to 
their  "respective  dividends  of  the  money;  and 
that  "these  poor  persons  be  disposed  of 
according  to  the  best  advantage,  by  the  Poor- 
masters  of  the  said  towns,  or  either  of  the  said 
towns." 

Admitting  the  general  proposition  contended 
for,  by  the  plaintiffs  below,  that  Overseers  of 
the  Poor  may,  within  the  scope  of  their  office, 
contract  for  the  maintenance  of  the  poor,  so 
as  to  bind  their  successors;  yet  I  think  it  clear 
that  this  contract  was  not  within  the  sphere  of 
their  official  duties,  but  expressly  contrary  to 
law.  Instead  of  dividing  the  poor,  in  order 
that  each  town,  by  its  own  officers,  might  pro- 
vide for  its  own  paupers,  the  Supervisors  and 
Overseers,  in  1808,  disobeyed  the  injunction 
of  the  Statute;  and  in  effect  formed  a  partner- 
ship between  the  two  towns,  for  the  future 
support  of  these  paupers,  with  the  preposterous 
stipulation  that  they  should  "be  disposed  of" 
as  the  Overseers  of  both  towns,  or  either  of 
the  towns,  deemed  most  advantageous.  The 
law  confines  the  charge  and  control  of  paupers, 
in  every  towu,  exclusively  to  the  officers  of 
the  town  to  which  the  paupers  belong.  It  is  a 
power  which  cannot  be  delegated  by  the  offi- 
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cers  of  one  town,  to  those  of  another  town, 
nor  can  it  be  exercised  by  the  officers  of  several 
towns  in  common. 

On  this  ground,  therefore  (which  was  not 
touched  in  the  argument).  I  am  of  opinion 
that  the  judgment  ought  to  be  reversed. 

Judgment  reversed. 

Cited  in— 1  Cow.,  681;  4  Wend.,  408:  8  Wend.,  472;  9 
Barb.,  654. 


*M'CHESNEY  v.  LANSING.  [*388 

Act  to  Extend  the  Jurisdiction  of  Justices — Con- 
struction of — Appeal  to  Court  of  C.  P. — 
"  Witnesses,"  in  Act,  Jield  Synonymous  with 
Evidence — Documentary  Evidence,  Rot  offered 
in  Justice  Court,  is  not  Admissible. 

The  18th  section  of  the  Act  to  Extend  the  Juris- 
diction of  Justices  of  the  Peace,  passed  April  10, 
1818  (sess.  41,  ch.  94),  requires  the  justice,  after  an 
appeal  has  been  made  from  his  court  to  the  Court 
of  Common  Pleas,  to  return  to  that  court  the  pro- 
ceedings before  him;  and  among1  other  things,  the 
names  of  the  witnesses  sworn  and  examined,  and 
the  names  of  those  offered  and  rejected.  Held  that 
by  the  word  "witnesses"  was  intended,  not  merely 
persons  called  to  testify  and  sworn  or  rejected,  in  a 
technical  sense,  bu.,  evidence;  and  that,  therefore, 
the  justice  must,  in  his  return,  state  not  only  the 
names  of  the  persons  offered  or  sworn  as  witnesses, 
but  the  documentary  or  written  evidence,  admitted 
or  offered,  and  rejected  by  him;  otherwise,  on  the 
trial  before  the  Court  of  C.  P.,  any  documentary 
evidence  not  stated  in  the  return,  cannot  be  admit- 
ted: it  being  the  intention  of  the  Act  to  confine  the 
parties,  after  the  appeal  to  that  court,  to  the  same 
issue,  and  the  same  evidence  taken  in  the  court  be- 
low, excepting  such  evidence  only  as  may  have 
been  offered,  and  improperly  rejected  by  the  jus- 
tice. 

Citation— 17  Johns.,  132^ 

E  ERROR  to  the  Court  of  Common  Pleas 
if  Rensselaer  County. 

M'Chesney  brought  an  action  of  trover  for  a 
quantity  of  hay  against  J.  Lansing,  in  a  jus- 
tice's court,  and  obtained  a  verdict  for  $35,  on 
which  a  judgment  was  rendered  by  the  justice. 
The  defendant,  pursuant  to  the  Statute  (sess. 
41,  ch.  94,  sec.  17,  18),  appealed  to  the  Court 
of  Common  Pleas.  To  the  declaration  in  that 
court,  the  defendant  pleaded  the  general  issue; 
and  on  the  trial,  a  verdict  was  found  for  the 
defendant,  on  which  the  Court  of  Common 
Pleas  gave  judgment,  and  that  the  defendant 
recover  Against  the  plaintiff  $32.27  costs.  At 
the  trial,  the  plaintiff  gave  in  evidence  the  re- 
turn of  the  justice  of  the  proceedings  in  the 
cause  before  him,  which  stated  the  title  of  the 
cause,  the  demands  of  the  parties,  the  issue 
joined,  a  trial  by  jury,  the  names  of  the  jurors, 
the  names  of  the  witnesses  sworn  at  the  trial, 
the  name  of  a  witness  offered  and  rejected, 
the  verdict,  and  the  judgment  thereon.  A 
constable,  who  had  been  sworn  as  a  witness 
before  the  justice,  was  also  sworn  as  a  witness 
in  the  Court  of  C.  P.,  and  testified  that  he 
levied  on,  and  sold  at  public  aution,  the  hay, 
as  the  property  of  H..  against  whom  he  had 
an  execution,  and  that  M'Chesney.  the  plaint- 
iff, was  the  purchaser.  The  plaintiff  offered 
to  prove  the  execution,  and  give  it  in  evidence ; 
but  the  counsel  for  the  defendant  objected,  on 
the  ground  that  the  execution  had  not  been 
offered,  or  given  in  evidence  in  the  justice's 
court.  The  Court  of  C.  P.  sustained  the  ob- 
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[*389  jection,  and  overruled  *the  evidence. 
The  plaintiff's  counsel  excepted  to  the  opinion 
of  the  court.  The  jury,  under  the  direction 
of  the  court,  found  a  verdict  for  the  defendant, 
with  six  cents  costs. 

On  the  return  to  the  writ  of  error,  the 
cause  was  submitted  to  the  court  without 
argument. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

"Witnesses,"  in  a  technical  sense,  are  persons 
sworn  to  testify,  or  offered  to  testify  in  a 
cause.  But  it  is  apparent  that  the  Legislature, 
in  the  Act  under  consideration,  meant  to  use 
the  expression  in  a  more  comprehensive  sense, 
and  as  synonymous  with  evidence.  The  object 
of  the  Statute  is  to  confine  the  parties  to  the 
same  evidence  examined  before  the  justice, 
with  the  single  exception  of  testimony  offered, 
and  improperly  excluded  by  the  justice.  We, 
accordingly,  decided,  in  Rawson  v.  Adams,  17 
Johns.,  132,  that  the  parties  were  to  be  con- 
fined to  the  same  issue,  and  witnesses  not 
offered  in  the  court  below  could  not  be  admit- 
ted. The  admission  of  documentary  evidence 
not  offered  in  the  justice's  court  stands  upon 
the  same  ground;  for  it  may  operate  as  a  sur- 
prise upon  the  adverse  party,  and  take  him 
unawares.  He  may  have  omitted  to  adduce 
witnesses  important  to  him,  because  the  docu- 
mentary evidence  was  not  offered  or  given.  It 
would  contravene  the  spirit  of  the  Act  to 
admit  any  evidence  not  given  in  the  court 
blow,  or  offered  to  be  given  there. 

Judgment  affirmed. 
Cited  in— 17  Wis.,  217. 
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*THE  PEOPLE 

v. 


SPEAKER    AND   YATES,    Impleaded    with 

ElSENLORD. 

Construction  of  Act  Concerning  Sheriffs — De- 
fault of  Sheriff—  When  Sheriff's  Bail  May  be 
Sued — Liability  of  Sureties. 

According  to  the  true  construction  of  the  Act 
Concerning  Sheriffs  and  their  Duty,  &c.  (1  N.  H.  L., 
418,  sess.  36,  ch.  67,  sec.  6),  if  the  sheriff  neglects  to 
return'an  execution,  the  plaintiff  in  the  execution, 
or  party  aggrieved  by  such  default,  in  order  to  en- 
title himself  to  have  the  bond  given  pursuant  to 
the  Act,  for  the  faithful  performance  of  the  office, 
put  in  suit  against  the  sheriff  and  his  sureties, 
must  have  previously  recovered  judgment  against 
the  sheriff  in  an  action  against  him,  grounded  di- 
rectly on  such  default.  It  is  not  enough  that  the 
plaintiff  has  proceeded  by  attachment  against 
the  sheriff  for  his  default  in  not  returning  the  ex- 
ecution, and  that  a  judgment  has  been  recovered 
in  the  name  of  the  people  against  the  sheriff,  on  the 
recognizance  given  by  him  for  his  appearance,  on 
the  return  of  the  attachment.  For  the  Statute_  is 
to  be  strictly  construed  in  favor  of  the  sureties, 
who  are  not  to  be  held  responsible  beyond  the  very 
terms  and  scope  of  their  undertaking. 

Citation— 1  N.  R.  L.,  418. 

DEBT  on  a  bond  executed  by  the  defendant, 
Eisenlord,  Mar.  14,  1816,  conditioned 
for  the  faithful  execution  of  the  office  of 
sheriff  of  the  County  of  Montgomery.  The 
defendants.  S.  and  Y.,  who  were  sureties  for 
E.,  craved  oyer  of  the  bond  and  condition,  and 
pleaded  performance  of  the  condition.  The 
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plaintiffs  replied,  stating  that  in  August  Term, 
1816,  a  writ  of  fieri  facias,  issued  out  of  this 
court,  on  a  judgment  recovered  against  Thomas 
Conkling,  at  the  suit  of  Richard  Marvin,  for 
$275.43,  and  was  delivered  to  Eisenlord,  then 
sheriff  of  the  County  of  Montgomery,  Aug. 
23,  1816,  to  be  executed  in  due  form  of  law; 
that  after  the  return  day  of  the  execution,  to 
wit:  on  March  15,  1817,  a  rule  of  this  court 
was  served  on  the  said  sheriff,  requiring  him 
to  return  the  said  writ. within  twenty  days 
after  service  of  the  rule;  and  tlmt  the  said 
sheriff  having  wholly  neglected  to  obey  the 
rule,  a  writ  of  attachment  was,  in  August 
Term,  1817,  issued  out  of  this  court  against 
him,  directed  to  the  coroner  of  the  County  of 
Montgomery,  returnable  at  the  next  October 
Term;  that  the  said  sheriff  was  duly  attached 
by  one  of  the  coroners,  who  took  a  recogni- 
zance for  the  appearance  of  the  said  sheriff, 
at  the  return  of  the  writ  of  attachment,  ac- 
cording to  the  form  of  the  Statute,  &c.  That 
the  said  sheriff  did  not  appear  at  the  October 
Term  according  to  the  condition  of  his  recog- 
nizance, but  made  default,  and  the  court, 
therefore,  ordered  the  said  recognizance  to  be 
delivered  over,  to  be  prosecuted  for  the  benefit 
of  Richard  Marvin,  the  plaintiff  in  the  execu- 
tion; that  the  recognizance  was  accordingly 
delivered  over,  and  a  suit  commenced  thereon, 
in  which  such  proceedings  were  had;  that  in 
May,  1818,  a  judgment  was  rendered  upon  the 
recognizance  against  the  said  Eisenlord.  for 
*$500  debt  and  $42.30  damages  and  [*391 
costs;  upon  which  judgment  a  writ  of  fieri 
facias  was  issued,  returnable  at  the  next  Au- 
gust Term, and  which  was  returned  nulla  bona, 
and  the  said  judgment  remains  unsatisfied; 
that  in  January  Term,  1819.  the  court,  accord- 
ing to  the  provisions  of  the  Statute  in  such 
case  made  and  provided,  ordered  the  said 
bond,  in  the  said  declaration  mentioned,  to  be 
put  in  suit  against  the  defendants,  concluding 
with  a  verification,  and  praying  judgment, 
&c. 

To  this  replication  the  defendants  demurred, 
and  the  plaintiff  joined  in  demurrer. 
Mr.  Cady,  in  support  of  the  demurrer: 
1.  The  2d  section  of  the  Act  Concerning 
Sheriffs  and  their  Duty,  &c.  (1  N.  R.  L.,  418, 
sess.  36,  ch.  67),  requires  persons  who  are 
appointed  sheriffs  to  give  a  bond  to  the  peo- 
ple, with  two  sureties,  for  the  faithful  per- 
formance of  the  duties  of  their  office.  The 
6th  section  declares  :  "  That  in  case  of  any 
recovery,  by  any  party  aggrieved,  against  any 
s-heriff,  for  any  default  or  misconduct  in  his 
office,  it  shall  be  lawful  for  the  Justices  of  the 
Supreme  Court,  on  motion  in  open  court,  to 
order  the  bond  so  given  by^such  sheriff  to  be 
put  in  suit  against  such  sheriff  or  his  sureties," 
&c. ;  and  when  judgment  is  obtained  on  the 
bond,  the  court  are  required,  on  motion  for 
that  purpose,  to  direct  so  much  money  to  be 
levied  thereon,  as  shall  be  sufficient  to  pay  the 
party  the  debt  or  damages  so  recovered,  with 
costs,  and  to  be  paid  to  such  party  aggrieved. 
Now,  the  plaintiffs,  in  their  replication,  have 
not  shown  what  has  been  recovered  by  any 
party  aggrieved,  against  the  sheriff,  for  any 
default  or  misconduct  in  office,  while  the 
defendants  were  responsible  for  his  conduct. 
The  plaintiff,  Marvin,  instead  of  bringing  an 
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action  against  the  sheriff  for  his  default,  has 
thought  proper  to  proceed  by  attachment ;  and 
the  recognizance  taken  thereon  for  his  appear- 
ance having  been  forfeited,  a  judgment  has 
been  obtained,  in  the  name  of  the  people,  for 
the  amount  of  the  recognizance.  The  attempt 
now  is  to  make  the  defendants,  who  are  sure- 
ties, liable  for  the  amount  of  the  judgment 
recovered  on  the  recognizance  ;  whereas,  if 
the  plaintiff  M.  had  sued  the  sheriff  for  his 
default,  and  then  this  bond  had  been  prose- 
3J>li*]  cuted  *for  his  benefit,  he  would  be 
entitled  to  levy  no  more  than  his  original  debt 
and  the  costs. 

2.  The  judgment  stated  in  the  replication 
was  not  recovered  against  J.  E.  as  sheriff,  for 
any  default  or  misconduct  in  his  office,  but  for 
the  non  performance  of  the  condition  of  a 
recognizance  which  he  had  entered  into  before 
the  coroner  to  appear  on  the  return  of  the 
attachment.  The  defendants  were  not  sureties 
that  l  he  sheriff  should  fulfill  the  condition  of 
every  recognizance  he  might  enter  into.  The 
plaintiff  is  entitled  to  no  more  than  the  dam- 
ages which  he  has  sustained  by  the  default  of 
the  sheriff,  in  not  returning  the  execution.  If 
the  plaintiff  in  the  execution  had  sued  the 
sheriff  for  the  default,  the  damages  would 
have  been  ascertained,  and  the  sureties  would 
have  known  for  what  they  were  responsible. 
An  action  on  the  case  lies  against  a  sheriff  for 
negligence  in  not  returning  a  writ.  (1  Com. 
Dig.,  291,  Action  on  the  Case  for  Negligence, 
A,  2.) 

Mr.  Conkling,  contra  : 

1.  It  is  now  too  late  to  object  to  the  nature 
of  the  recovery  against  the  sheriff,   E.     The 
objection  should  have  been  raised  when  the 
motion  was  made  for  leave  to  put  the  bond  in 
suit. 

2.  But,  admitting  that  the  defendants  are  in 
season  to  raise  the  objection,  the  broad  ques- 
tion is,   whether,  if  the  sheriff  is  proceeded 
against  for  his  default  in  not  returning  a  writ, 
in  the  ordinary  mode,  by  attachment,  and  suit 
on  his  recognizance,  the  sureties  are  liable  for 
the  amount  recovered  against  him.    The  right 
determination  of  this  question  must  depend 
on  the  true  construction  of  the  Statute.     The 
object  of  the  Legislature,    undoubtedly,  was 
to  provide  ample  security  for  the  faithful  per- 
formance of  the  duties  of   a  sheriff,  and  to 
give  to  the  party  aggrieved  by  his  neglect  of 
duty  an  adequate  and  efficient  remedy.     But 
it  is  said  that  the  Act  prescribes  the  mode  in 
which  the  remedy  is  to  be  pursued  ;  and  that 
a  previous  recovery  in  an  action  on  the  case 
against  the  sheriff,  is  requisite  to  entitle  the 
party  aggrieved  to  sue  on  the  bond.     The  Act 
certainly  does  not,  in  terms,  specify  in  what 
manner  this  previous  recovery  is  to  be  obtained. 
We  are.  therefore,  in  this  case,  as  in  all  others, 
to  adopt  the  established  rules  of  construction, 
393*J  *iu  order  to  arrive  at  the  intention  of 
the  law.     The  Legislature  must  be  presumed 
to  have  had  in  view  the  usual  mode  of  pro- 
ceeding against  sheriffs,  in  such  cases,  at  the 
time  of  passing  the  Act.     Now,  we  contend, 
that  at  the  time  this  Act  was  passed,  there  was 
no  other  mode  of    proceeding  used  against 
sheriffs,  for  their  default  in   not  returning  a 
writ,  than  the  one  pursued  in  this  case  ;  and 
we  are,  therefore,  justified  in  presuming  that 
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this  is  the  precise  sort  of  recovery,  by  the  party 
aggrieved,  contemplated  by  this  Statute.  The 
case  of  Burk  v.  Campbell,  15  Johns.,  456,  is 
the  first  instance  to  be  met  with  in  our  courts, 
of  an  action  on  the  case  against  a  sheriff  for 
neglecting  to  return  a  writ;  and  although  the 
court  very  properly  decided  that  the  plaintiff 
had  also  his  remedy  by  action  against  the 
sheriff,  yet  the  very  question  raised  on  the 
demurrer  to  the  plea  in  that  case,  shows  what 
was  the  general  understanding  on  this  subject ; 
and  that  proceeding  by  rule  and  attachment 
was  the  only  one  practiced.  If,  then,  the  pro- 
ceeding by  attachment  was  the  omy  one  in 
use  before  that  i.me,  against  sheriffs,  for  their 
default,  is  it  fairly  to  be  presumed  that  the 
Legislature  had  in  view  another,  and  unusual 
mode,  rather  than  the  one  uniformly  adopted  ? 

Again  ;  it  is  objected  that  there  has  been 
no  recovery  by  the  party  aggrieved;  that  the 
proceeding  and  recovery  on  the  recognizance 
is  by  the  people,  not  the  plaintiff  in  the  execu- 
tion. This  objection  will  hardly  be  counte- 
nanced by  the  court.  Though  in  the  name  of 
the  people,  the  recovery  is  at  the  instance,  and 
for  the  benefit  only  of  the  plaintiff  or  party 
aggrieved. 

Again  ;  it  is  said  that  the  recovery  is  not 
against  the  sheriff  for  any  default  or  miscon- 
duct in  hi°  office,  but  for  his  neglect  to  appear 
according  to  the  condition  of  his  recognizance. 
But  the  court  will  take  the  whole  replication 
together,  and  see  the  origin  of  the  proceeding, 
and  that  the  real  foundation  of  the  recovery 
is  the  default  of  the  sheriff  in  not  returning 
the  execution.  If  there  had  been  no  such 
default,  there  would  have  been  no  attachment ; 
and  if  no  attachment,  no  recognizance  upon 
which  a  recovery  *could  be  had.  The  [*3i)4 
recovery  on  the  recognizance,  therefore,  is  for 
the  default  of  the  sheriff  in  not  returning  the 
fi.fa.  That  neglect  of  duty  lies  at  the  foun 
dation  of  the  judgment. 

Again;  it  is  objected  that  by  this  mode  of  pro- 
ceeding the  sheriff  may  be  compelled  to  pay 
the  whole  amount  recovered  on  the  recog- 
nizance, though  it  exceeds  the  sum  in  the 
execution,  or  the  damages  sustained  by  the 
plaintiff.  But  the  Act  provides  that  the  court 
shall  direct  the  amount  for  which  execution 
is  to  be  issued,  so  that  no  more  than  is  justly 
due  to  the  plaintiff  will  be  collected  of  the 
sureties  of  the  sheriff.  Besides,  this  court, 
without  any  statutory  direction,  has  always  a 
power  over  its  own  process  to  prevent  any 
injustice  or  abuse. 

There  is  a  further  view  of  the  case,  deserv- 
ing of  consideration,  arising  from  the  nature 
of  the  proceeding  by  attachment.  It  is  the 
most  expeditious  and  beneficial  mode  of  pro- 
ceeding for  the  sheriff  and  his  sureties.  It 
is  most  favorable  to  the  sheriff,  if  he  is  honest, 
as  it  gives  him  the  opportunity  of  exculpating 
himself  by  his  own  oath  ;  and  he  can  never 
be  made  liable,  unless  he  has  made  himself 
justly  responsible.  It  is,  in  many  cases,  the 
only  mode  of  getting  at  the  truth  ;  the  only 
safe  course  for  the  party  aggrieved,  as  the 
sheriff  may  be  compelled  to  answer,  on  inter- 
rogatories, as  to  facts  which  could  not  other- 
wise be  proved  ;  as,  for  instance,  whether  an 
execution  sent  by  mail  was  received  by  him, 
and  at  what  time. 
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There  may,  perhaps,  be  some  difficulty  in 
fixing  the  precise  extent  to  which  the  Statute 
is  to  affect  and  control  the  proceeding  on  this 
bond.  Independent  of  the  Act,  it  might  be 
sufficient  to  show  merely  a  breach  of  the  con- 
dition of  the  bond,  by  the  neglect  of  the  sher- 
iff to  return  a  fieri  facias  which  had  been 
delivered  to  him.  The  condition  of  the  bond 
has  no  reference  or  allusion  to  a  previous 
recovery.  The  action,  it  is  true,  cannot  be 
legally  commenced  without  a  previous  recov- 
ery by  the  party  aggrieved.  But  is  not  the 
commencement  of  the  suit  on  the  bond,  by  the 
order  of  the  court,  so  far  conclusive  on  this 
point,  as  to  render  it  unnecessary  to  show  a 
previous  recovery  ? 

395*)  *Mr.  Gady,  in  reply.  Bail  and  sure- 
ties are  favorities  of  the  court,  and  we  may 
say,  of  the  Legislature.  In  regard  to  them, 
therefore,  the  Statute  is  to  be  strictly  con- 
strued. The  intention  of  the  Act  was  merely 
to  indemnify  the  party  aggrieved.  Marvin, 
the  plaintiff  in  the  execution,  is  the  only  per- 
son aggrieved  by  the  alleged  default  of  the 
sheriff.  Has  he  recovered  any  judgment 
against  the  sheriff  for  that  default  ?  The 
people  are  not  aggrieved  or  damnified  by  the 
sheriff's  neglect  to  return  the  writ.  The  judg- 
ment which  they  have  recovered  is  merely  for 
the  sheriff's  breach  of  his  engagement  to  them, 
to  appear  in  this  court  to  answer  to  any  alle- 
gation of  misconduct.  The  plaintiff,  M., 
ought  to  have  brought  his  action  on  the  case 
against  the  sheriff,  for  neglecting  to  return 
the  writ,  and  had  the  amount  of  his  damages 
ascertained.  It  does  not  follow  that  the 
plaintiff  is  always  damnified  by  not  having 
the  execution  served  and  returned,  to  the 
amount  of  the  debt  due  to  him.  It  may  be 
that  the  defendant  was  utterly  insolvent,  and 
wholly  destitute  of  property.  The  object  of 
proceeding  by  rule  and  attachment,  is  to  com- 
pel the  sheriff  to  do  his  duty  in  regard  to  the 
process  of  the  court.  If  the  sheriff  had  regu- 
larly returned  the  fieri  facia*,  it  does  not  fol- 
low that  the  plaintiff  would  -have  recovered 
his  debt,  or  any  part  of  it. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  question  here  depends  entirely  upon 
the  construction  to  be  given  to  the  6th  section 
of  the  Statute  Concerning  Sheriffs  and  their 
Duty.  (1  R.  L.,  418.)  It  enacts  "  that  in  case 
of  any  recovery,  by  any  party  aggrieved 
against  any  sheriff,  "for  any  default  or  mis- 
conduct in  his  office,  it  shall  be  lawful  for  the 
Justices  of  the  Supreme  Court,  upon  motion 
in  open  court,  to  order  the  bond  so  given  by 
such  sheriff,  to  be  put  in  a  suit  against  such 
sheriff  or  his  sureties,  or  all  or  any  of  them." 
And  the  Statute  regulates  the  manner  of  levy- 
ing, so  as  to  satisfy  the  party  aggrieved. 

It  has  been  argued  by  the  defendants'  coun- 
sel that  the  judgment  set  forth  in  the  replica- 
tion was  not  recovered  for  any  default  or  mis- 
conduct of  the  sheriff,  in  his  office,  during  the 
time  the  defendants  were  responsible  for  his 
396*]  conduct ;  *and  that  the  judgment  is 
not  from  any  default  or  misconduct  in  office, 
but  for  his  non-appearance  on  the  recogni- 
zance, for  which  the  defendants  are  not  liable. 

These  objections  are  decisive.  There  has 
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been  no  direct  recovery  against  Eisenlord,  the 
sheriff,  for  any  default  or  misconduct  in  his 
office ;  and  although  the  presumption  is  strong- 
ly against  him  that  he  neglected  his  duty,  and 
became  answerable  to  Marvin  for  not  levying 
and  returning  the  execution  in  his  favor,  yet 
his  default,  in  that  respect,  has  not  been  ju- 
dicially ascertained.  Eisenlord's  default  in 
not  appearing  on  the  recognizance,  is  only, 
argumentatively,  evidence  of  a  default  or  mis- 
conduct in  his  office.  The  plain  and  obvious 
meaning  of  the  Statute  is,  that  the  recovery 
against  the  sheriff  should  be  ex  directo,  for 
his  default  or  misconduct,  and  where  the 
judgment  is  grounded  upon  it.  The  attach- 
ment, and  his  non-appearance  upon  it,  involve 
the  forfeiture  of  his  recognizance  ;  but  that 
does  not  positively  show,  as  a  recovery  found- 
ed directly  on  the  default  would,  that  he  had 
rendered  himself  liable  to  Marvin  for  the 
amount  of  his  debt.  The  principle  which  has 
obtained  with  regard  to  sureties,  that  they  are 
only  liable  when  the  case  is  brought  within 
the  very  terms  and  scope  of  their  undertak- 
ing, forbids  an  equitable  or  enlarged  construc- 
tion of  the  Statute.  We  are  bound,  in  this 
case,  to  give  a  construction  upon  that  princi- 
ple ;  and  as  the  case  is  not  brought  within  the 
words  or  plain  meaning  of  the  Act,  the  de- 
fendants must  have  judgment. 

Judgment  for  tJie  defendant*. 

Cited  in— 5  Hill,  555;  1  Paige,  468  ;  4  N.  Y.,  185, 190. 
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Act  Incorporating  the  Columbian  Turnpike — 
Action  to  Recover  Money  Received  by  Toll- 
gatherer —  What  "Near"  Mass.  Line,  Within 
Meaning  of.  Charter — One  Exercise  of  Discre- 
tion, Exhausts  Power. 

The  Act  incorporating  the  Columbian  Turnpike 
Road,  leading  from  Hudson  to  the  Massachusetts 
line,  a  distance  of  about  twenty  miles,  authorizes 
the  Company  to  erect  the  most  eastwardly  turn- 
pike gate  on  the  road,  "at  a  place  near  the  Massa- 
chusetts line,  as  the  President  and  Directors  should 
direct."  Held  that  a  toll-gate  erected  at  a  place, 
two  miles  and  three  quarters  distant  from  the 
Massachusetts  line,  was  not  placed  near  that  line, 
within  the  meaning  of  the  Act;  and  that,  there- 
fore, an  action  lies  against  the  toll-gatherer,  at  the 
suit  of  the  person  from  whom  he  has  demanded 
and  received  toll,  at  such  gate,  to  recover  back  the 
money  so  unlawfully  demanded  and  received. 

It  seems  that  where  a  power  is  given  to  a  Turn- 
pike Company  to  erect  toll-gates  within  certain 
limits,  at  their  discretion,  has  been  once  exercised, 
it  is  at  an  end ;  and  the  Company  cannot,  without 
some  strong  and  manifest  necessity,  change  the 
local  situation  of  the  gates  which  have  been  once 
erected,  merely  to  suit  their  own  convenience. 

Citation— 1  Cai.,  180. 

IN  ERROR,  on  certiorari  to  a  justice's  court. 
House  brought  an  action  of  assumpxit 
against  Griff  en,  in  the  court  below,  to  recover 
back  money  demanded  and  received  of  him 
by  G.,  a  toll-gatherer  at  the  easternmost  turn- 
pike gate,  on  the  Columbia  Turnpike  Road, 
on  the  ground  that  the  toll  was  illegally  ex- 
acted, in  consequence  of  the  gate  having  been 
erected  at  the  place  where  it  stands,  illegally, 
and  without  any  authority  for  that  purpose. 
By  the  3d  section  of  the  "  Act  to  Amend  an 
Act,  entitled  An  Act  to  Establish  a  Turnpike 
Corporation  for  Improving  the  Road  from  the 
City  of  Hudson  to  the  line  of  Massachusetts, 
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on  the  route  to  Hartford"  (sess.  23,  ch.  69  ;  2 
K.  &  R.(  400),  the  most  eastwardly  turnpike 
gate  on  that  road  is  directed  to  be  "  at  such 
place  near  the  Massachusetts  line  aforesaid, 
as  the  President  and  Directors.  &c.,  should 
direct."  It  appeared  at  the  trial  before  the 
justice,  that  the  easternmost  gate,  at  which  G. 
had  demanded  and  received  the  toll  from  H., 
was  situated  just  west  of  the  place  where  the 
road  from  old  Taghkanic  Flats  to  Hudson 
intersects  the  said  Turnpike  Road,  which  is 
about  two  miles  and  three  quarters  from  the 
Massachusetts  line  ;  that  after  the  Turnpike 
was  finished,  the  first  gate  erected  near  that 
line  was  at  a  place  one  mile  and  three  quar- 
ters west  of  the  Massachusetts  line ;  that,  after- 
wards, the  gate  was  removed  farther  east,  to 
a  place  about  one  mile  distant  from  the  line 
between  this  State  and  Massachusetts.  After 
some  years,  the  Company  removed  the  gate  to 
the  place  where  it  now  stands,  and  where  it 
has  ever  since  remained  ;  being  not  more  than 
six  miles  distant  from  the  gate  next  west.  It 
appeared  that  the  whole  length  of  the  road  is 
about  nineteen  miles  and  a  half.  The  justice 
gave  judgment  for  the  plaintiff  below. 

398*]  *Per  Cunam.  It  was  undoubtedly 
intended  by  the  Legislature  to  vest  in  the 
President  and  Directors  of  the  Company  some 
discretion  in  fixing  the  easterly  gate  ;  but  it 
was  to  be  near  the  Massachusetts  line.  This 
is  a  relative  term,  and  regard  must  be  had,  in 
construing  the  Act,  to  the  length  of  the  road, 
which  is  about  twenty  miles.  In  the  case  of 
the  People  v.  Denslow,  1  Cai.,  180,  this  court 
decided  that  a  gate  placed  at  the  distance  of 
eight  chains  and  fifteen  links  from  the  house 
of  John  Van  Hoesen,  was  a  legal  exercise  of 
the  power  granted  by  this  Act  requiring  such 
gate  to  be  near  his  house.  But  there  must  be 
some  limit  to  the  discretion  given,  and  we  are 
clearly  of  opinion,  that  considering  the  extent 
of  the  road,  a  gate  two  miles  and  three  quar- 
ters from  the  Massachusetts  line  is  not  placed 
near  that  line.  We  are,  also,  inclined  to  the 
opinion,  that  where  the  discretion  has  been 
once  exercised,  the  power  is  exhausted  ;  that 
it  cannot  be  revested,  so  as  to  authorize  the 
Company  to  change  and  move  the  gate,  to  suit 
their  convenience,  without  some  strong  and 
manifest  necessity  to  warrant  it.  Here  the 
Company  have  acted  capriciously,  and  have 
lost  sight  of  the  trust  reposed  in  them,  by 
changing,  several  times,  the  location  of  the 
easterly  gate,  contrary  to  their  first  opinion, 
and  without  any  apparent  necessity  for  it. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 

Criticised— 19  Wend..  58. 

Oited  in— 20  Hun,  445 ;  7  Barb.,  168;  24  Barb.,  346. 


JACKSON,  ex  dem.  JONES  ET  AL., 
LYONS. 

Ejectment — Defence  as  Tenant  in  Common — On 
O round  of  no  Ouster  of  Co-tenants — Consent 
Rule — Practice, 

Where  a  defendant  in  ejectment  means  to  defend 
as  a  tenant  in  common  with  the  lessors  of  the 
plaintiff,  on  the  ground  that  there  has  been  no 
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ouster  of  the  co-tenants,  he  should  apply  to  the 
court,  on  affidavit,  for  leave  to  enter  into  the  con- 
sent rule  specially,  stipulating  to  confess  lease  and 
entry  only,  not  ouster,  unless  Hn  actual  ouster  of 
the  plaintiff's  lessors  should  be  proved  at  the  trial. 

Where  ejectment  was  brought  by  one  tenant  in 
common,  against  his  co-tenant,  for  an  undivided 
moiety,  and  the  consent  rule  for  an  undivided 
moiety  was  entered  into,  in  the  common  form,  and 
the  plaintiff  proved  title  to  one  undivided  moiety 
only.  Held  that  the  defendant  was  entitled  to  judg- 
ment, as  to  the  one  moiety,  though  as  to  the  other, 
the  plaintiff  was  entitled  to  judgment  by  default. 

Citations— 11  Johns.,  462;  2  Taunt.,  399. 

TjUECTMENT  for  two  messuages,  &c.,  in 
J-J  the  City  of  Schenectady,  tried  before  Mr. 
Justice  Platt,  at  the  Schenectady  Circuit,  in 
Aug.,  1819. 

*By  the  consent  rule  entered  into  by  [*399 
the  defendant,  it  was  stated  to  be  "  for  a  cer- 
tain piece  or  strip  of  ground  lying  along  Col- 
lege Street,  being  two  feet  in  breadth  along 
Union  Street,  and  nineteen  feet  in  the  rear  ; 
and  also  for  one  undivided  half  part  or  moiety 
of  a  certain  house  and  lot  of  ground,  situate 
in  the  second  ward  of,"  &c.  At  the  trial,  the 
lessors  of  the  plaintiff  admitted  that  they  did 
not  claim  any  part  of  the  strip  of  land  along 
College  Street ;  and  the  witness  stated  that  the 
defendant  and  his  family  occupied  two  rooms 
of  the  house  in  question  on  College  Street, 
and  that  no  other  persons  occupied  any  part 
of  the  premises.  That  H.  De  Graff  died 
seised  of  the  premises  (except  the  strip  of 
land),  leaving  four  children,  now  living,  two 
of  whom  married  the  lessors,  Jones  and  Haight, 
and,  with  their  husbands,  are  the  lessors  of 
the  plaintiff.  The  defendant  insisted  that  as 
the  plaintiff  did  not  claim  the  strip  of  land, 
and  had  shown  no  title  to  one  undivided 
moiety  of  the  house  and  lot  of  ground,  he 
could  not,  under  the  consent  rule,  recover 
against  the  defendant,  and  ought  to  be  non- 
suited. 

The  judge  directed  a  verdict  to  be  taken 
for  the  plaintiff,  subject  to  the  opinion  of  the 
court  as  to  the  true  construction  of  the  con- 
sent rule  ;  and  if  the  plaintiff  was  entitled  to 
a  verdict,  then  a  judgment  was  to  be  entered 
for  him  ;  otherwise  the  verdict  was  to  be  set 
aside,  and  a  judgment  of  nonsuit  entered. 

Mr.  Huntington,  for  the  plaintiff.  He  cited 
Burr.,  1895  ;  4  Johns.,  81  ;  Runn.  on  Eject., 
199  ;  2  Taunt.,  897. 

Mr.  Lush,  contra. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

There  is  no  question  as  to  the  strip  of 
ground.  It  is  admitted  to  belong  to  the  de- 
fendant. 

The  defendant  entered  into  the  consent  rule, 
and  defended  for  an  undivided  moiety  of  the 
house,  lot,  &c. ;  the  plaintiff  proved  a  title  to  a 
moiety  only  ;  and  it  is  now  insisted  that  he  is 
entitled  to  judgment  on  the  verdict. 

I  am  of  opinion  that  the  defendant  is  entitled 
to  judgment.  He  has  succeeded  in  negativing 
the  plaintiff's  right  to  one  undivided  moiety  of 
*the  premises  ;  and  as  to  the  other  [*4OO 
moiety,  the  plaintiff  was  entitled  to  judgment 
by  default,  there  being  no  defense  as  to  that. 
The  case  of  Langendyck  v.  Burhans,  11  Johns.. 
462,  is  directly  to  this  point. 

It  is  probable  that  the  defendant  meant  to 
defend  as  a  tenant  in  common,  on  the  ground 
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that  there  had  been  no  ouster  of  the  co-tenants. 
Had  he  applied,  on  an  affidavit,  stating  that 
the  lessors  and  the  defendant  were  tenants  in 
common,  and  that  there  had  been  no  ouster,  he 
would  have  been  allowed  to  enter  into  the  con- 
sent rule  specially,  stipulating  to  confess  lease 
and  entry,  and  also, ouster  of  the  nominal  plaint- 
iff, in  case  an  actual  ouster  of  the  plaintiff's 
lessors  shall  be  provefi  at  the  trial,  but  not 
otherwise.  (2  Taunt.,  397.) 

Judgment  for  the  defendants. 

Cited  in-4  Hill,  117. 


WOODWARD  v.  MURRAY. 

Wfio  Deemed  "  Householder  "  under  Statute  Re- 
garding Executions —  Without  Special  Author- 
ity from  Husband,  Wife  has  no  Right  to  Direct 
Officer  to  sell  Property  Exempt  by  Law. 

The  Act  in  addition  to  the  Act  Relative  to  Exe- 
cutions, passed  April  18,  1815  (sess.  38,  ch.  327),  ex- 
empting' from  execution  and  distress  for  rent,  one 
cow,  &c.,  owned  by  any  person,  being1  "  a  house- 
holder," was  intended  for  the  benefit  of  poor 
families ;  and  the  father  and  husband,  or  head  of 
the  family,  who  has  left  the  State,  leaving  his  wife 
and  children  living  together,  is  "a  householder," 
within  the  meaning  of  the  Act. 

The  family  of  M.  were  in  the  act  of  removing  to 
the  house  of  another,  a  few  miles  distant,  and  while 
on  the  road,  in  a  wagon,  their  household  furniture, 
and  an  only  cow,  were  seized  on  an  execution,  and 
the  cow  taken  and  sold.  Held  that  the  wife  and 
children,  being  together,  were  still  the  family  of  M., 
and  the  cow  was  exempted  from  execution.  The 
consent  of  the  wife,  that  a  cow  or  a  bed  might  be 
taken  and  sold  on  execution,  on  the  officer's  releas- 
ing other  articles  not  exempted  by  law,  is  not  valid 
or  binding,  without  special  authority  from  her  hus- 
band. 

Citation— Act.  sess.  38.  ch.  227. 

IN  ERROR  to  the  Court  of  Common  Pleas  of 
Orange  County.  Murray  brought  an  action 
of  trover  against  Woodward  for  a  cow.  The 
defendant  pleaded  the  general  issue.  It  ap- 
peared on  the  trial  that  M.  had  gone  to  tlie 
State  of  Ohio  ;  and  had  left  his  family,  con- 
sisting of  his  wife  and  children,  residing  in 
the  house  which  he  had  occupied.  It  was 
reported  that  he  had  absconded  to  avoid  his 
creditors.  His  family,  soon  afterwards,  in 
March,  1817,  were  about  removing  to  the  house 
of  his  wife's  father,  a  few  miles  distant  ;  and 
while  they  were  on  the  road  in  a  wagon,  with 
their  household  furniture,  and  driving  a  cow, 
the  only  one  which  they  possessed,  Isaac 
Young,  a  constable,  levied  on  the  cow  and  the 
other  goods,  by  virtue  of  an  execution  issued 
4O  l*J  against  *M.  in  favor  of  W.,  drove  her 
off  and  sold  her,  and  she  was  purchased  by  W. , 
who  afterwards  sold  her  for  $30.  The  defend- 
ant offered  to  prove  that  M. ,  before  the  prop- 
erty was  taken  in  execution,  had  absconded 
from  the  State,  to  avoid  paying  his  debts  ;  but 
the  evidence  was  objected  to,  and  overruled 
by  the  court.  The  defendant  moved  for  a 
nonsuit,  on  the  ground  that  the  plaintiff  was 
not  a  householder,  nor  a  resident  of  the  State, 
as  the  family  had  abandoned  their  habitation, 
because  they  were  no  longer  able  to  keep 
house  ;  and  that  the  plaintiff  was  not  entitled 
to  the  exemption  provided  in  "  the  Act  in 
addition  to  an  Act  entitled  An  Act  Concern- 
ing Judgments  and  Executions,"  passed  April 
18.  1815, '  by  which  one  cow,  among  other 
things  belonging  to  a  householder,  was  ex- 
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empted  from  execution  ;  but  the  court  over- 
ruled the  motion.  And  the  counsel  for  the 
defendant  excepted  to  the  opinion  of  the  court. 
The  defendant  then  proved,  by  the  constable, 
that  the  execution  was  duly  issued,  and  that 
when  the  cow  and  other  things  were  seized, 
the  wife  of  M.  said  she  would  give  up  the  cow, 
if  the  witness  would  release  the  other  property, 
which  he  agreed  to  do  ;  and  accordingly,  with 
the  consent  of  the  wife  and  her  father,  the 
cow  was  given  up  to  the  constable,  who  re- 
leased the  other  property.  W.  was  present  all 
the  time.  A  witness  for  the  defendant  testified 
that  he  was  present  and  heard  no  agreement  as 
mentioned  by  the  other  witnesses.  The  court 
charged  the  jury  that  M.  was  a  householder 
within  the  meaning  of  the  Act,  and  that  the 
cow  was  exempted  from  execution  ;  that  if  the 
wife  did  consent  to  the  cow  being  taken,  she 
had  no  legal  authority  to  do  so  ;  and  the  jury 
found  a  verdict  for  the  plaintiff  for  $35.12,  on 
which  the  court  gave  judgment.  A  bill  of 
exceptions  was  tendered  by  the  defendant,  on 
which  a  writ  of  error  was  brought  to  this  court. 

*Mr.  Setts,  for  the  plaintiff  in  error,  f*4O2 
contended  that  the  cow  of  M.  was  not  exempted 
from  execution.  He  had  absconded  from  the 
State  and  gone  to  reside  in  Ohio.  He  was  not 
a  "householder,"  within  the  meaning  of  the 
Act,  which  was  intended  for  the  benefit  of 
persons  actually  resident  here,  keeping  house 
together  with,  and  supporting  their  families. 
This  Act  being  in  restriction  of  the  common 
law  rights  of  creditors,  ought  to  be  construed 
strictly.  (1  Ld.  Raym.,  340.) 

Mr.  Wisner,  contra,  insisted  that  the  family  of 
the  plaintiff  living  together,  constituted  his 
household,  though  he  was  absent.  He  was, 
therefore,  in  the  popular  and  legal  sense,  a 
householder.  Though  his  family  were  remov- 
ing a  few  mrles  from  their  former  habitation, 
they  were  kept  together,  and  were  still  a  house- 
hold. The  Statute  ought  to  be  construed  liber- 
ally. 

PLATT,  J. ,  delivered  the  opinion  of  the 
court : 

There  was  an  attempt  by  the  defendant,  at 
the  trial,  to  show  that  the  wife  of  M.  consented 
to  the  taking  of  the  cow,  provided  the  officer 
would  not  seize  the  beds  and  other  furniture  ; 
but  I  think  that  fact  was  not  established  ;  and 
besides,  I  do  not  think  the  wife  had  a  right  to 
waive  the  husband's  privilege,  by  turning  out 
an  only  cow,  in  order  to  preserve  other  prop- 
erty which  was  not  exempted  from  execution. 
Without  special  authority  from  her  husband, 
a  wife  has  no  right  to  direct  the  officer  to  sell  a 
cow  or  a  bed,  articles  exempted  by  law,  in 
order  to  preserve  such  as  are  not  exempted. 

The  evidence  rather  shows  that  the  consent 
of  the  wife  (if  she  gave  any)  was  extorted  by 
the  officer,  who  told  her  that  her  husband  was 
not  then  a  householder  ;  and  that  he  had  a 
right  to  levy  on  any  part  of  the  property. 

1.— The  Act  declares  "  that  all  sheep,  to  the  num- 
ber of  ten,  together  with  the  fleeces  and  the  cloth 
manufactured  from  the  same,  one  cow,  two  swine 
and  the  pork  of  the  same,  all  necessary  wearing- 
apparel  and  bedding,  necessary  cooking  utensils, 
one  table,  six  chairs,  six  knives  and  forks,  six  plates, 
six  tea-cups  and  saucers,  owned  by  any  person 
being  a  householder,  shall  be  exempted  from  exe- 
cution, and  distress  for  rent,  any  law  to  the  con- 
trary notwithstanding."  Sess.  38,  ch.  227. 
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The  real  question  is,  whether  Murray  was  a 
"  householder,"  so  as  to  entitle  him  to  the 
exemption  under  the  Act  of  April  18,  1815 
(sess.  38,  ch.  227),  which  exempts  from  execu- 
tion one  cow,  &c.,  owned  by  any  person 
"  being  a  householder." 

According  to  the  lexicographers,  house- 
hold means  "a  family  living  together,"  and 
*4O3]  a  "householder,"  "a  master  *of  a 
family."  Sacred  scripture,  in  the  same  sense, 
declares  "  he  that  provideth  not  for  his  own 
household,  is  worse  than  an  infidel."  I 
think  it  clear  that  the  Legislature  meant  to 
confer  this  privilege  on  each  of  those  little 
primary  communities  called  families.  Mur- 
ray had  gone  to  Ohio,  leaving  his  wife  and 
children  living  together  as  a  family.  They 
were  his  household,  and  he  was  the  "  house- 
holder." To  say  that  a  family,  while  in  the 
act  of  removal,  and  on  the  highway,  may  be 
deprived  of  their  bed  and  their  cow,  on  exe- 
cution, because  they  did  not,  for  the  time, 
inhabit  a  dwelling-house,  would  be  a  perver- 
sion of  the  Statute.  So  long  as  they  remain 
together  as  a  family,  without  being  broken  up, 
and  incorporated  into  other  families,  the 
privilege  remains.  It  was  designed  as  a  pro- 
tection for  poor  and  destitute  families  ;  and 
the  forlorn  and  houseless  condition  of  this 
family,  in  the  absence  of  the  husband  and 
father,  gave  them  a  peculiar  claim  to  the  bene- 
fit of  the  Statute. 

I  am,  therefore,  of  opinion  that  in  sustaining 
the  action,  the  court  below  decided  correctly  ; 
and  that  the  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 

Cited  in— 19  Wend.,  476 ;  23  Wend.,  465 ;  22  N.  Y., 
252;  31  N.  Y.,  654;  14  Barb.,  458:  26  Barb.,  378;  47 
Barb.,  500 ;  59  How.  Pr.,  72 ;  12  Leg.  Obs.,  106 ;  37 
Mich.,  81. 


FLEMING  v.  SLOCUM. 

Sale  of  Slave — Fraud  not  Presumed — Action  for 
Fraudulent  Concealment — Sound  Price  does 
not  Imply  Warranty. 

A  court  of  law  has  concurrent  jurisdiction  with 
the  Court  of  Chancery,  in  cases  of  fraud. 

Where  a  vendor  is  guilty  of  a  fraudulent  conceal- 
ment of  material  facts,  in  relation  to  the  sale,  to 
the  injury  of  the  vendee,  an  action  at  law  is  main- 
tainable, to  recover  damages. 

But  the  fraud  must  be  proved  ;  it  cannot  be  pre- 
sumed. Therefore,  where,  in  the  sale  of  a  slave, 
without  warranty  as  to  his  good  qualities,  there 
was  no  other  proof  of  a  fraudulent  representation, 
or  of  a  fraudulent  concealment,  but  what  might  be 
inferred  from  the  fact  that  the  vendee  paid  a  sound 
price  for  a  good  and  honest  slave,  but  who  proved 
to  be  bad  and  dishonest,  and  the  vendor  knew,  at 
the  time,  that  he  was  so,  this  alone  is  not  sufficient 
to  support  an  action  against  the  vendor,  to  recover 
damage  for  a  fraudulent  concealment. 

THIS  was  an  action  on  the  case,  to  recover 
damages  for  a  fraud  in  the  sale  of  a 
negro  man,  named  Tom,  by  the  defendant 
4O4*]  *to  the  plaintiff,  tried  at  the  Columbia 
Circuit  before  Mr.  Justice  Van  Ness,  in  Dec., 
1819. 

The  declaration  contained  three  counts  :  1. 
For  falsely  warranting  the  slave  as  good, 
steady  and  honest.  2.  For  fraudulently  con- 
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from  sound  price— In  general. 
2  Cai.,  48,  note. 
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cealing  the  fact  that  the  slave  was  dishonest 
and  addicted  to  stealing.  3.  For  fraudulently 
representing  him  as  honest,  knowing  him  to 
be  a  thief,  and  fraudulently  concealing  that 
fact. 

At  the  trial,  the  plaintiff  gave  in  evidence  a 
bill  of  sale  from  the  defendant,  dated  Sept. 
25,  1815,  of  the  boy  or  man  Tom,  aged  about 
twenty-one  years,  for-  the  consideration  of 
$270.  The  bill  of  sale  contained  a  covenant 
by  the  defendant  that  the  negro  man  Tom 
was  his  slave  for  life,  and  that  he  would  con- 
vey and  warrant  him  to  the  plaintiff  as  such. 
The  plaintiff  was  not  present  when  the  bill  of 
sale  was  executed. 

The  plaintiff  then  proved  by  several  wit- 
nesses that  Tom  had  been  frequently  detected 
in  stealing,  and  had  been  imprisoned  for  steal- 
ing, and  was  a  bad  fellow  ;  and  that  he  had 
stolen  from  the  defendant  before  he  sold  him 
to  the  plaintiff,  and  that  the  defendant  knew  it. 

There  was  no  proof  of  any  warranty  or  rep- 
resentation made  by  the  defendant  to  the  plaint- 
iff as  to  the  character  of  the  slave.  The  defend- 
ant moved  fora  nonsuit,  and  the  judge  direct- 
ed the  plaintiff  to  be  called  and  nonsuited, 
with  liberty  to  move  to  set  the  nonsuit  aside, 
and  for  a  new  trial. 

A  motion  was  made  to  set,  aside  the  nonsuit 
and  for  a  new  trial,  on  a  case  agreed  upon  by 
the  parties. 

Mr.  E.  Williams  for  the  plaintiff. 

Mr.  Van  Buren  for  the  defendant. 

SPENCER,  Clt.  J.,  delivered  the  opinion  of 
the  court : 

The  nonsuit  was  on  the  ground  that  there 
was  no  proof  of  any  fraudulent  representation 
of  the  qualities  of  the  slave  ;  and  probably, 
also,  because  there  was  no  proof  of  a  fraudu- 
lent suppression  of  the  truth.  As  courts  of 
law  have  concurrent  jurisdiction  with  courts 
of  equity  in  cases  of  fraud,  it  *cannot,  [*4Otr> 
I  think,  be  doubted  that  where  it  is  made  to 
appear  that  a  vendor  has  been  guilty  of  a 
fraudulent  concealment  of  material  facts,  to 
the  injury  of  the  vendee,  an  action  at  law  can 
be  sustained  to  recover  damages.  It  is,  aho, 
a  rule  of  equity,  as  well  as  of  law,  that  a  sup- 
pressio  teri  is  equivalent  to  a  suggestio  falsi; 
and  where  either  the  suppression  of  the  truth, 
or  the  suggestion  of  what  is  false,  can  be 
proved,  in  a  fact  material  to  the  contract,  the 
party  injured  may  have  relief  against  the  con- 
tract. It  is,  however,  another  well  settled  rule 
that  fraud  is  not  to  be  presumed,  but  must 
always  be  proved.  In  the  present  case,  the 
only  fact  from  which  a  suppression  of  the 
truth  can  be  inferred,  is  the  consideration  paid 
by  the  plaintiff  ;  and  had  it  been  proved  that 
the  sum  paid  was  a  sound  price  of  a  slave,  free 
from  all  the  bad  qualities  Tom  possessed,  that 
alone  wtmld  not  have  been  sufficient.  It  is  the 
plaintiff's  misfortune  that  he  did  not  either 
expressly  guard  against  the  imposition  prac- 
ticed upon  him.  or  that  he  has  no  evidence  of 
any  representation  made  to  him  by  the  de- 
fendant. The  motion  to  set  aside  the  nonsuit 
must,  therefore,  be  denied. 

Motion  denied. 

Cited  in— 20  Johns.,  203;  8  Wend.,  126;  17  Wend., 
270 ;  1  Edw.,  306 ;  51  N.  Y..  31 ;  3  Barb.,  509 ;  22  Barb., 
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BOUGHTON  v.  CARTER. 

Turnpike  Company — May  Repair  Road  to  Pre- 
vent Damage — Must  Use  Reasonable  Care  not 
to  Injure  Adjoining  Property. 

Though  a  Turnpike  Company  have  a  lawful  right 
to  repair  their  road,  so  as  to  prevent  the  effects  of 
rains  or  freshets,  yet  in  the  exercise  of  this  right 
they  must  take  care  not  to  injure  the  owners  of  the 
adjoining  land.  They  have  no  right  to  turn  the 
water  which  washes  the  road  on  to  the  land  of  a 
private  person ;  and  if  a  damage  arises  to  the 
owner  of  the  adjoining  land,  in  consequence  of 
their  want  of  care  and  negligence  in  this  respect, 
he  may  have  an  action  on  the  case,  to  recover  the 
damages  he  has  sustained. 

TN  ERROR,  on  certiorariio  a  justice's  court- 
Carter  sued  Boughton  before  the  justice  for 
obstructing  the  turnpike  road  and  ditch,  op- 
posite to  the  land  and  garden  of  the  plaintiff, 
so  as  to  cause  freshets,  and  the  water  to  run 
upon  and  wash  his  land  and  garden.  The 
defendant,  at  the  trial,  admitted  that  he  made 
4O6*J  the  obstructions  complained  *of,  and 
contended  that  he  had  legal  right  to  do  so,  in 
order  to  make  the  necessary  repairs  to  the 
road,  and  to  prevent  its  being  injured  by  the 
rain  or  freshets.  The  cause  was  tried  by  a 
jury.  The  plaintiff  proved  that  the  defendant 
had  made  a  bar  across  the  turnpike  road, 
above  the  plaintiff's  garden,  and  thereby  ob- 
structed one  of  the  ditches  in  such  a  manner 
that  it  caused  the  water  to  flow  in  upon  his 
garden,  and  washed  away  the  soil  and  injured 
the  vegetables,  &c.  There  was  a  contrariety 
of  evidence  as  to  the  fact  of  the  plaintiff  hav- 
ing consented  to  have  the  bar  so  made  across 
the  road,  and  of  a  similar  one  having  been 
made  near  the  same  place  in  1818,  and  as  to 
the  necessity  and  manner  of  its  construction, 
as  well  as  to  the  plaintiff's  having  forbidden 
the  making  of  it.  The  jury  found  a  verdict 
for  the  plaintiff  for  $8  damages,  on  which  the 
justice  gave  judgment. 

Per  Curiam.  We  ought  not  to  disturb  this 
verdict.  It  appears  that  the  question  before 
the  jury  was  whether  the  bar  across  the  road 
had  been  properly  constructed,  and  whether 
the  damage  done  to  the  plaintiff's  garden 
might  not,  with  reasonable  care  and  diligence, 
have  been  avoided.  A  Turnpike  Company 
have  a  legal  right  to  repair  their  road,  in  such 
a  manner  as  to  prevent  the  effect  of  rains  or 
freshets  ;  but  in  the  exercise  of  this  right  they 
are  bound  so  to  make  the  repairs  as  not  to 
injure  the  owner  of  the  adjoining  land.  They 
have  no  authority  to  turn  the  water  which 
washes  the  road  upon  the  land  belonging  to 
private  persons.  They  can  guard  against  this 
injurious  consequence,  and  it  is  their  duty  to 
do  so.  If  they  will  not,  however,  take  this 
reasonable  care,  and  the  property  of  individu 
als  is  damaged  by  their  unskillfulness  or  neg 
ligence,  they  are  responsible.  The  jury  were 
the  proper  judges  of  the  facts  contested  at  the 
trial,  and  had  all  the  means  of  coming  to  a 
right  decision  upon  them,  as  the  court  below 
was  held  in  the  immediate  vicinity  of  the 
place  where  the  injury  complained  of  was  done. 
We  are  of  opinion .  therefore,  that  the  judgment 
given  on  the  verdict  ought  to  be  affirmed. 

Judgment  affirmed. 

Cited  in-23  N.  Y.,  49. 
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PITTSTOWN, 

•». 

MOORE   AND   HUNTER,    Overseers    of 
PLATTSBURGH. 

Capacity  of  Overseers  of  Poor,  to  Sue — Co  exten- 
sive with  Public  Trusts  and  Duties — Settlement 
of  Pauper — Order  of  Removal — Motives  of 
Overseers  Presumed  bona  fide — Order  of  Re- 
moval Reversed —  Taking  back  Pauper. 

The  Overseers  of  the  Poor,  being  the  public  agents 
and  trustees  of  the  towns,  in  respect  to  the  poor, 
have,  without  any  express  authority  from  the  Leg- 
islature, a  capacity  to  sue  co-extensive  with  their 
public  trusts  and  duties.  They  are  corporations 
sub  modo. 

Where  a  public  office  is  instituted  by  the  Legisla- 
ture, an  implied  authority  is  conferred  on  the  officer 
to  bring  all  suits,  as  incident  to  his  office,  which  the 
proper  and  faithful  discharge  of  his  official  duties 
requires. 

Where  the  order  for  the  removal  of  a  pauper 
from  one  town  to  another  is,  on  appeal  to  the  Court 
of  General  Sessions  of  the  Peace,  reversed  and 
quashed,  the  justices  of  the  peace  of  the  town  to 
which  the  pauper  was  so  improperly  removed  may 
make  an  order  for  his  removal  back  to  the  town 
from  whence  he  was  removed :  or  if  it  appears  that 
the  pauper  has  no  settlement  in  that  town,  they 
may  make  a  new  original  order  for  his  removal  to 
the  place  of  his  last  legal  settlement. 

The  Overseers  of  the  town  to  which  a  pauper  is 
so  improperly  removed  cannot,  after  the  order  is 
quashed,  maintain  an  action  on  the  case  against  the 
Overseers  of  the  town  from  which  he  was  removed, 
to  recover  the  expenses  of  his  maintenance,  he  hav- 
ing fallen  sick  after  his  removal:  the  presumption 
being  that  the  order  of  removal  was  obtained  hona 
fide ;  the  Statute  does  not  make  it  the  duty  of  the 
Overseers  of  the  Poor  who  cause  the  pauper  to  be 
removed  to  another  town  to  take  him  back  at  their 
own  charge. 

Whether,  if  the  pauper  so  improperly  removed 
has  no  legal  settlement  within  this  State,  such  an 
action  can  be  maintained. 

Citations-15  Johns.,  436 ;  8  Johns.,  424 ;  1  N.  R.  L., 
279 ;  2  Salk.,  488. 

rpHIS  was  -an  action  on  the  case,  to  recov- 
-L  er  compensation  for  supporting  Elijah 
Briggs,  a  pauper,  removed  to  Pittstown,  by 
the  Overseers  of  Plattsburgh,  by  virtue  of  an 
order,  which  was,  afterwards,  quashed  at  the 
Court  of  Sessions  of  Clinton  Co.  The  action 
was  for  the  expenses  of  supporting  the  pauper 
after  the  order  of  removal  was  granted. 

This  cause  came  before  the  court  in  October 
Term,  1818,  on  a  demurrer  to  the  second  plea, 
on  which  the  court  gave  judgment  for  the 
plaintiff.  (S.  C.,  15  Johns.,  436.)  Most  of 
the  facts  in  the  case  appear  in  the  pleadings 
there  stated.  The  plaintiffs  afterwards  pro- 
ceeded to  trial  on  the  plea  of  the  general  issue, 
and  to  have  their  damages  assessed  on  the 
issue  at  law,  at  the  Rensselaer  Circuit,  in  July. 
1819,  before  Mr.  Chief  Justice  Spencer. 

It  was  admitted  at  the  trial  that  it  appeared 
by  the  record  of  the  proceedings  of  the  Court 
of  General  Sessions  of  the  Peace  of  the  County 
of  Clinton,  that  on  Aug.  8,  1815,  two  justices 
of  the  peace,  residing  in  Plattsburgh,  made 
an  order  for  the  removal  of  Elijah  Briggs,  the 
pauper,  to  Pittstown,  where  he  was  received 
Oct.  26,  following.  No  appeal  was  entered 
until  May,  1816,  when  the  respondents  ob- 
jected to  its  being  received,  as  it  had  not  been 
entered  at  the  Court  of  Sessions  next  after  the 
removal  ;  but  the  Court  of  Sessions  overruled 
the  objection,  *and  proceeded  to  hear  [*4O8 
the  parties  on  the  appeal.  The  appellants 
proved  that  the  pauper  was  a  bastard,  born  in 
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Pittstown,  of  S.  G.,  whose  father  resided  a 
few  years  before  in  Hoosick,  and  with  whom 
she  lived.  The  Court  of  Sessions  adjudged 
that  the  last  place  of  legal  settlement  of  the 
pauper  was  in  Hoosick,  and  not  in  Pittstown, 
and  therefore  the  order  of  removal  was  ordered 
to  be  quashed,  and  that  the  respondents  pay 
to  the  appellants  their  costs,  which  were 
accordingly  paid.  The  defendants,  M.  and 
EL,  were  Overseers  of  the  Poor  of  Plattsburgh 
at  the  time  the  order  was  quashed,  and  until 
the  commencement  of  the  present  suit,  but  are 
not,  at  present,  Overseers  ;  and  the  notice  of 
appeal  was  served  on  Moore  and  Buck,  who 
were  then  the  Overseers  in  office.  It  was 
proved  that  the  plaintiffs  were  the  Overseers  of 
the  Poor  of  Pittstown,  when  the  pauper  was 
removed, and  when  this  action  was  commenced, 
and  during  the  intermediate  time.  The  pau- 
per became  sick  in  July,  1816.  and  died  at 
Pittstown,  March  19,  1819.  Before  the  com- 
mencement of  this  suit,  a  notice  had  been 
served  on  the  Overseers  of  the  Poor  of  the 
town  of  Hoosick,  pursuant  to  the  16th  section 
of  the  Statute  (1  N.  R.  L.,  279,  sess.  36,  ch. 
78),  requiring  them  to  provide  relief  for  the 
pauper.  The  plaintiffs  proved  the  sums  paid 
for  the  Board  and  medical  attendance  of  the 
pauper,  pursuant  to  the  order  of  the  justices 
for  that  purpose,  he  being  so  sick  and  diseased 
as  to  be  unable  to  be  removed.  The  plaintiffs 
claimed  interest  on  theamount  ;  but  the  judge 
ruled  that  it  was  not  to  be  allowed.  The 
plaintiffs  claimed  the  expenses  down  to  the 
time  of  the  pauper's  death  ;  but  the  judge 
ruled  that  they  were  entitled  only  to  the 
amount  expended  to  Jan.  6,  1817,  when  the 
present  suit  was  commenced.  The  defendants 
moved  for  a  nonsuit :  1.  Because  the  appeal 
to  the  Sessions  was  not  entered  at  the  court 
next  after  the  order  of  removal.  2.  Because 
there  was  a  variance  between  the  amount  of 
costs  and  expenses  alleged  in  the  declaration 
to  have  been  ordered  to  be  paid  by  the  Court 
of  Sessions,  and  the  amount  mentioned  in  the 
copy  of  the  record  produced.  3.  Because  the 
record  showed  that  the  pauper  had  a  settle- 
ment at  Hoosick.  4.  Because  the  plaintiffs 
had  not  proved  that  the  defendants  had  funds  ; 
4O9*]  *nor  that  they  had  received  any  order 
of  a  justice  to  take  back  the  pauper,  or  that 
he  was  sick  and  unable  to  be  removed.  The 
objections  were  overruled  by  the  judge,  who 
reserved  the  points.  The  defendants  proved 
that  the  pauper  was  a  bastard,  born  in  Pitts- 
town  about  thirty-four  years  ago,  of  S.  G. , 
whose  father  was  settled  in  Hoosick,  and  with 
whom  she  resided  before  and  after  the  child 
was  born. 

A  verdict  was  taken  for  the  plaintiffs,  by 
consent,  for  $293.54,  subject  to  the  opinion  of 
the  court  on  a  case  to  be  made  containing  the 
facts  above  stated,  with  liberty  to  either  party 
to  turn  the  case  into  a  special  verdict,  or  bill 
of  exceptions.  It  was  further  agreed  that  the 
defendants,  if  the  court  should  decide  that 
they  had  a  right  to  do  so,  might,  also  move  in 
arrest  of  judgment,  when  the  case  was  brought 
on  to  be  argued. 

The  case  was  argued  by  Messrs.  L.   Mitchell 
and    Van   Vechten  for  the  plaintiffs,    and  by 
Messrs.     Walworth    and    Huntington   for    the 
defendants. 
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For  the  plaintiffs,  it  was  contended  : 

1.  That  the  decision  of  the  court,  on  the 
demurrer    (15  Johns.,   442).    established    the 
sufficiency  of  the  facts  stated  in  the  declaration, 
and  settled  many  of  the  points  attempted  to 
be  raised  at  the  trial.     The    parties    on   the 
record    being  the  same,  the  defendants    are 
estopped  by  that  decision,  from  controverting 
the  facts  or  title  established  by  it.     (Outram 
v.  Moreicood,  3  East,  346.)    It  was  proved  that 
the    order    of    removal    was    quashed.     The 
amount  of  costs  was  not  set  forth  in  the  decla- 
ration,   in  hcec  verba;    the    substance,     only, 
therefore,   need  to  be  proved,  and  any  slight 
variation    was  immaterial.     (8    Johns.,   455.) 
The  amount  of  costs  awarded   was,    indeed, 
surplusage  ;  and  ntile  per  inutile  non  mtiatur. 
(5  Johns.,  89.)    The  admission  by  the  counsel 
of  what  the  record  contained,  entirely  repels 
the  objection.     The  evidence  as  to  the  damage 
for  which  the  plaintiffs  had  become  liable,  was 
proper,  and  the  orders  of  the  justices  as  to  the 
medical  aid  were  sufficient,  it  being  a  matter 
within     their    discretion.      (8    Johns.,    323.) 
The  defendants,  M.  and  H.,  were  both  proved 
to  be  Overseers  when  *the  order  was  [*41O 
quashed,  and  a  certified  copy  of  the  order  of 
reversal  was  served  on  their  counsel.     Notice 
that  the  pauper  was  likely  to  become  charge- 
able to  Pittstown,  was  unnecessary,  as  Moore 
had  made  complaint  of  that  fact,  and  must 
have  known  it. 

Again  ;  the  appeal  was  to  the  next  Court  of 
Sessions,  within  the  meaning  of  the  Act. 
The  fact  that  the  Legislature  had,  in  January, 
established  an  extra  Court  of  Sessions,  for 
February,  was  unknown  to  the  plaintiffs. 
Besides,  no  objection  was  made,  on  the 
ground,  at  the  Sessions,  and  the  proceedings 
before  them  must  be  presumed  to  be  regular, 
until  set  aside.  (Str.~  1168;  2  Burr.,  100 ; 
Doug.,  102,  192  ;  7  T.  R.,  200.)  The  defend- 
ants having  also  appeared  at  the  Sessions,  and 
tried  the  appeal  on  its  merits,  have  acquiesced 
in  the  regularity  of  the  proceedings. 

2.  It  was  not  necessary  to  allege  or  prove 
that  the  defendants  had  funds  in  their  hands 
for  the  maintenance  of  the  pauper.     If  an- 
other town  sends  a  pauper  to  the  defendants, 
they,  as  Overseers,  are  bound  to  receive  him, 
whether  they  have  funds  or  not.     If.  there- 
fore, the  pauper  had  been  sent  back   on  an 
order  of  the  justices  of  Pittstown,  the  defend- 
ants would  have  been  obliged  to  receive  him. 
So,  if  another  town  gives  notice  to  them  to 
provide  for  a  sick  pauper,  belonging  to  their 
town,  and  who  cannot  be  removed,  and  they 
neglect  to  make  the  necessary  provision,  they 
are    liable    to    have    their  goods    distrained, 
whether  they  have  funds  or  not.     The  policy 
of  the  Statute,  and  the  pressing  wants  of  the 
poor  and  distressed,  forbid  that  the  Overseers 
should  be  allowed  such  a  plea  for  their  neglect 
of  a  sacred  duty.     There  is  a  moral  obligation 
on  the  Overseers  of  the  Poor  settled  in   the 
town,  to  provide  for  their  support,  without 
any   reference    to    the    question    of     funds. 
(2  East,  505  ;    3  Esp.  N.  P.,  91  ;  3  Bos.  &  P., 
247;  13   Johns.,   382;    15  Johns.,  442.)     The 
case  of  Bartlettv.   Crazier,  17  Johns.,  439.   in 
error,  does  not  apply.     There  was  no  misfea- 
sance, or  omission  of  duty  in   that  case.     It 
was  the  case  of  Overseers  of  Highways,  who 
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are  to  lay  out  the  moneys  they  receive,  on 
repairing  the  roads.  &c. ;  the  Statute  makes 
their  duty  to  depend  on  their  having  funds  in 
their  hands. 

3.  It  is  no  answer  to  say  that  the  defend- 
411*]  ants  had  no  order  *to  carry  the  pauper 
back  to  Hoosick,  the  place  of  his  last  legal 
settlement.     Two  justices  might,  by  an  order, 
have  sent  him  back,  for  it  is  merely  an  execu- 
tion of  the  order  of  Sessions,  and  until  he  was 
sent  back,  the  duty  on  Plattsburgh  to  support 
him,    continued.     (Const.    Poor    Laws,  TOO  ; 
Houlton  v.   South  Beverton,  Comberb..  401  ;  2 
Salk.,  475,  488.)     Pittstown  could  not  send 
him  back   until  he  became    chargeable  ;  and 
when  he  became  sick  he  could  not  be  removed. 
This  court,  in  15  Johns.,  446,  say  it  may  well 
be  doubted  whether  Pittstown  could  make  an 
original  order  of  removal  as  to  this  pauper. 
Besides,  Plattsburgh  might  have  got  an  order 
to  send  him  back  as  well  as  Pittstown.     If  an 
injury  has  arisen  from  the  neglect,  it  was  the 
fault  of  the  defendants,  and  they  are  respon- 
sible. 

4.  There  can  be    no  question   that  the  de- 
fendants were  suable,  in  their  official  capacity 
as  Overseers  of  the  Poor.     The  court,  in  15 
Johns.,    436,    had   no  doubt    on  this    point. 
They  merely  declined  deciding  whether  the 
defendants  were  liable,  in  their  private  capac- 
ities, for  their  own  official  acts,  or  those  of 
their  predecessors  in  office.     The  books  are 
full  of  suits  against  Overseers  of  the  Poor  in 
their  official  capacity.     (3  Went.  PL,  23  ;  Tit. 
Special    Assumpsti,  31  ;   2    East,    505.)    The 
plaintiffs    proceed,  on   the  principles  of  the 
common  law,  for  a  neglect  of   duty  in    the 
Overseers  of  Plattsburgh,  by  which  an  injury 
has  been   produced  to  Pittstown.     It  is  not 
necessary  to  question  the  succession  in  office. 
It  is  no  matter  if    the   defendants  are   made 
liable  in  their  individual  capacity.     If  they 
pay  the  plaintiffs,  it  will  be  so  much  paid  for 
the  town  of  Plattsburgh,  and  for  which  they 
may  claim  a  remuneration  from  their  succes 
sors  in  office.     The  action  cannot  be  defeated, 
on  this  ground,  without  saying  that  the  Over- 
seers of  the  Poor  cannot  be  sued  in  any  case. 
If  all  the  requisite  grounds  for  an  action  exist 
it  is  no  objection  that  the  suit  is  against  Over- 
seers.  Though  not  strictly  a  corporation,  hav- 
ing a  corporate  name  and  seal ;  yet,  they  are 
quasi  corporations,  having  a  succession,  and  a 
capacity  to  sue  and  be  sued,  as  to  all  matters 
appertaining  to  their  official  duties.     (1  Kyd 
on  Corp.,  19.)     They  are  the  representatives 
412*]  of  the  town  as  to  *everything  concern- 
ing the  poor  ;  and  it  is  their  business  to  assert 
and  defend  the  rights  of  the  town,  in  regard 
to  the  settlement  of  the  poor.     It  would   be 
nugatory  for  the  Statute  to  confer  powers  and 
impose  duties  on  the  Overseers  of  the  Poor,  if 
there  were  no  means  of  carrying  those  powers 
into  execution,  or  of  enforcing  the   perform- 
ance of  those  duties.     From  necessity,  there- 
fore, they  must  be  regarded  as  corporations, 
sub  modo  ;  otherwise,  the  salutary  provisions 
of  the  Statute  could  never  be  fulfilled.     The 
case  of  Grouse  v.  Mabbett,  11  Johns.,  167,  does 
not  apply  here. 

5.  A  motion  in  arrest  of  judgment,  cannot 
prevail  as  to  any  ground  which  might  have 
been  taken  advantage  of,  on  the  demurrer.    (1 
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Str.,  425  ;  2  Tidd  Pr.,  825.)  The  matter  of 
law  having  been  solemnly  decided  by  the  court, 
they  will  not  permit  anyone,  afterwards,  to 
come,  as  amicus  curia,  to  inform  them  that 
the  judgment  which  they  gave,  on  mature 
deliberation,  is  wrong. 
For  the  defendants,  it  was  argued  : 
1.  That,  at  common  law,  there  was  no  obli- 
gation on  a  town  to  support  the  poor,  nor  any 
remedy  to  enforce  the  obligation,  if  any  existed. 
As  between  town  and  town,  every  obligation 
is  created,  and  every  necessary  remedy  is  pro- 
vided by  statute.  Why,  then,  should  the 
remedy  provided  by  statute  be  abandoned, and 
the  common  law  be  resorted  to,  when  such  an 
action  was  never  known  before  ?  This  is  an 
attempt  to  support  an  action  on  general  prin- 
ciples, not  on  the  authority  of  any  adjudged 
case.  Overseers  of  the  Poor  are  not  a  corpor- 
ation, and  they  can  only  sue  in  the  particular 
cases  pointed  out  in  the  Statute  which  creates 
their  offices.  The  injury  complained  of,  is  not 
to  the  plaintiffs,  but  to  the  town  of  Pittstown. 
If  anyone  has  a  right  of  action,  it  is  the  town, 
not  the  Overseers,  whose  rights  and  duties  are 
all  created  by  the  Statute.  In  Crouse  v.  Mabbett, 
11  Johns.,  167,  the  plaintiffs  brought  an  action 
against  Crouse  for  bringing  a  pauper  into  the 
town  of  W.  without  lawful  authority,  he  hav- 
ing *no  settlement  there.  The  pauper  [*4 1 3 
fell  sick,  and  had  been  supported  by  the  plaint- 
iffs, as  Overseers  of  W.,  until  he  died;  but  the 
court  held  that  the  action  could  not  be  sus- 
tained. In  Bex  v.  Byce,  1  Const.  Poor  L. ,  324, 
an  indictment  was  held  to  lie  against  a  person 
who  had  appealed,  for  refusing  to  pay  to  the 
Overseers  the  costs  ;  and  the  reason  given  is, 
that  there  was  no  remedy  provided,  nor  any 
direction  given,  by  the  statutes,  as  to  the  means 
of  enforcing  payment. 

Parish  officers,  in  England,  may  be  a  corpor- 
ation, sub  modo,  as  it  relates  to  the  ordinary 
business  of  the  parish.  But  their  office,  as 
Overseers  of  the  Poor,  is  created  by  statute, 
and  their  duties  are  all  prescribed  by  the  vari  - 
ous  statutes  relative  to  the  poor.  As  late  as  1814 
(54  Geo.  III.,  ch.  170,  sec.  8),  it  was  found 
necessary,  in  England,  to  authorize  by  statute 
the  Overseers  of  the  Poor,  and  their  successors, 
to  prosecute  on  bonds,  &c.,  given  to  indemnify 
the  parish  against  bastards,  and  to  legalize  such 
bonds  and  securities  as  had  been  before  taken. 
The  27th  section  of  our  Act  for  the  Relief  and 
Settlement  of  the  Poor  (1  N.  R.  L.,  289,  sess. 
36,  ch.  78),  which  was  not  contained  in  the 
former  Statute,  expressly  authorizes  suits  to  be 
.brought  by  the  Overseers,  for  the  time  being, 
on  notes  given  for  the  poor  moneys  loaned 
out,  on  interest,  and  the  power  and  obligation 
is  continued  to  their  successors.  These  differ- 
ent provisions  by  statute,  enacted  after  the 
poor  laws  have  been  in  operation  two  hundred 
years,  afford  a  strong  legislative  opinion  that 
an  action  of  this  kind  cannot  be  maintained, 
without  some  express  provision  by  statute. 
There  is  no  moral  obligation  in  favor  of  the 
plaintiffs,  for  the  county  is  made  liable  to  them, 
by  statute,  for  the  expense  of  supporting  sick 
paupers  who  are  unable  to  be  removed.  (I  N. 
R.  L.,  288.)  If  the  Overseers  can  sue,  in  their 
official  capacity,  then  the  action  survives,  in 
case  of  the  death  of  the  individual,  and  may 
be  continued  by  their  successors  ;  but  express 
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provision  is  made  for  this  purpose,  by  the  31st 
section  of  the  Act.     (1  N.  K.  L.,  291.) 

2.  The  defendants  are  not  to  be  made  liable, 
for  they  did  not  remove  the  pauper  to  Pitts- 
4 1 4*]  town.     The  order  for  removal  *was 
the  judicial  act  of  the  magistrates,  and  the 
actual  removal  was  the  individual  act  of  the 
constable  to  whom  the  order  was  delivered, 
and  over  which  the  defendants  had  no  control. 
The  defendants  finding  a  stranger  in  the  town, 
make  their  complaint,  as  Overseers,  to  the  jus- 
tices, which  is  all  that  is  required  of  them  by 
the  Statute.     In  England  the  Overseers  and 
Parish  officers  make  the  removal.     (2  Salk., 
493  )    Here  it  is  done  by  the  constable,  on  the 
order  of  two  justice^.     The  defendants,  after 
making  their  complaint  to  the  justices,  were 
passive.    They  could  do  nothing  more.    Their 
precise  duty  is  pointed  out  by  the  Statute  ;  and 
if  an  Overseer  is  to  be  made  responsible  for  the 
acts  of  justices,  on  their  complaint,  no  man 
could  be  found  who  would  accept  the  office. 
Wherever  the  statutes  relative  to  the  poor  have 
given  damages  or  costs,  the  town  is  Considered 
the  real  party,  and  is  acted  upon  through  their 
Overseers  in  office  at  the  time.     The  remedy 
is  by  distress,  and   provision   is  made  to  pay 
them  the  balance,   if  any,   on  going  out  of 
office.     Now,  both  these  defendants  were  out 
of  office  at  the  time  of  trial,  and  there  is  no 
provision  made  to  reimburse  them.     Justices 
of  the  peace  only  can  make  orders  relative  to 
the  poor.     In  Rex  v.  Overseers  of  Chichester,  1 
Const.   Poor  L.,  403,  an  order  directing  the 
present  Overseers  to  pay  to  their  predecessors 
money  expended  for  law  charges,  was  held  not 
to  be  good.     Again  ;    the  order  of  removal 
made  by  the  justices  was  regular  and  legal  ; 
and  having  been   reversed  on  appeal,  it  can 
have  no  greater  effect  than  a  judgment  reversed 
on  a  writ  of  error,  which  does  not'  make  per- 
sons acting  under  the  original  judgment,  liable 
to  an  action  for  a  tort.     If,  therefore,  the  de- 
fendants did  cause  the  removal  of  the  pauper 
to  Pittstown.  it  was  a  judicial  act,  and  they 
cannot  be  made  liable,  unless  they  acted  mali- 
ciously, corruptly,  or  mala  fide.     (2  Cai.,  212  ; 
2  Mass.,  243,  244  ;  1  East.,  555,  563  ;  Bull.  N. 
P.,  64;  II  Johns.,  114.)    Nothing  of  that  kind 
is  pretended. 

3.  No  action  will  lie  against  the  defendants 
for  not  removing  the  pauper  back.     The  de- 
fendants had  no  authority  for  that  purpose. 
{Clifton  v.   Ramstock,  2  Const.  Poor  L.,  631.) 
If  the  justices  of  Pittstown  could  have  sent 
415*]  the  *pauper  back  to  Plattsburgh,  then 
that  course  ought  to  have  been  pursued.     If 
not,  they  might  clearly  have  removed  him  to 
Hoosick,  where  they  knew  he  had  a  legal  set- 
tlement.    If,  as  was  alleged  in  the  declaration, 
but  which  was  not  proved  at  the  trial,  the 
pauper  was  too  sick  to  be  removed,  then  the 
16th  section  of  the  Statute  provides  a  sufficient 
remedy  which  should  have  been  pursued.     A 
similar  remedy  is  provided  in  England,  in  such 
cases,  by  what  is  called  the  Suspension  Act. 
{35  Geo.  III.,  ch.  101,  sec.   2.)    There  is  no 
statute  provision  for  the  expenses  of  sending 
the  pauper  back.     Where  a  constable  removes 
a  pauper,  under  an  order  of  two  justices,  the 
counties  through  which  the  pauper  passes  pay 
the  expenses.     The  town  only  is  authorized  to 
raise  money,  under  our  Statute,  and  there  is 
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no  way  provided  to  compel  them  to  do  it.  The 
Overseers  cannot  afford  relief  without  a  jus- 
tice's order  ;  and  if  they  do,  they  lose  the 
amount  paid  by  them. 

Again  ;  there  is  no  evidence  that  the  defend- 
ants had  any  funds  which  would  have  enabled 
them  to  provide  for  the  pauper.  In  England 
the  Overseers  and  churchwardens  may  levy 
and  collect  poor  rates,  without  the  consent  of 
the  parishioners.  (Salk.,  531  ;  8 Mod.,  97;  Ld. 
Raym.,  1013.)  Though  two  justices  there  were 
to  allow  the  rate,  yet  it  is  mere  matter  of  form, 
and  the  parish  officers  may  compel  them  to  do 
it,  by  mandamus.  (1  Str.,  393  ;  1  Sid.,  377.) 

In  Dartlett  v.  Crazier,  15  Johns.,  254.  Spen- 
cer, Ch.  J.,  says  it  would  not  have  been  a 
willful  neglect  of  duty,  or  any  neglect  at  all, 
if  the  officer  had  not  the  means  of  repairing 
the  bridge  ;  and  Kent,  Chancellor,  in  his  opin- 
ion, in  the  same  case  (17  Johns.,  439),  observes: 
"  If  the  Overseer  had  no  money,  he  was  not 
guilty  of  a  breach  of  duty,  though  he  did  will- 
fully suffer  the  bridge  to  remain  out  of  repair." 
Under  the  English  statutes,  Overseers  have  a 
right  to  relieve  the  poor  without  an  order  of 
the  justices,  who  only  make  orders  to  compel 
the  Overseers  to  relieve  when  they  improperly 
refuse  to  do  so  ;  and  in  such  cases  the  Over- 
seers are  summoned  to  show  cause,  &c.  (43 
Eliz.,  ch.  2  ;  9  Geo.  L,  ch.  2;  17 Geo.  II.,  ch. 
38  ;  36  Geo.  III.,  ch.  23.)  Our  Statute  gives  a 
remedy  by  distress,  on  the  property  of  the 
Overseers  in  office ;  and  for  that  they  are 
allowed  in  their  *accounts.  Itissingu-  [*41O 
lar  that  no  action  of  this  kind  has  ever  been 
brought  in  England.  There  the  churchward- 
ens are  common  law  officers.  The  Overseers 
of  the  Poor  here  are  created  by  statute.  In 
Bartlett  v.  Crazier  the  Chancellor  justly  ob- 
serves :  "  Where  the  law  renders  a  public  offi- 
cer liable  to  special  damages  for  neglect  of 
duty,  the  cases  are  those  in  which  the  services 
of  the  officer  are  not  gratuitous  or  coerced,  but 
voluntary,  and  attended  with  compensation  ; 
and  where  the  duty  to  be  performed  is  entire, 
absolute  and  perfect."  In  the  case  of  the 
Overseers  of  the  Poor,  their  services  are  co- 
erced, and  they  are  allowed  no  compensation  ; 
and  their  duties  are  not  entire,  for  they  can 
only  act  under  the  order  of  a  justice,  who 
might  not  authorize  the  expenditure ;  and 
they  are  not  absolute,  for  it  must  depend  on 
the  fact  of  their  having  funds  sufficient  to 
enable  them  to  relieve  the  pauper  ;  nor  are 
they  perfect,  for  no  authority  is  given  them  by 
law  to  relieve  a  pauper  so  sifuated. 

The  only  remedy  ever  attempted  to  be  pur- 
sued in  England  against  Overseers,  for  refus- 
ing to  maintain  paupers,  to  levy  poor  rates, 
&c..  is  by  indictment.  (1  Str.,  101  ;  Salk., 
609;  5  Mod.,  199;  Vin.  Abr.,  tit.  Poor,  415; 
8  Mod.,  321;  7  Mod.,  410;  2  Str.,  1146;  2 
Burr.,  799;  Say.,  163;  1  Const.  Poor  L.,324, 
338,  443.) 

4.  The  plaintiffs  were  bound  to  show  that 
the  defendants  had  notice  of  the  order  of  re- 
versal, and  that  the  pauper  was  sick  in  Pitts- 
town,  and  likely  to  become  chargeable  to  that 
town,  and  also  a  request  to  remove  or  support 
him. 

The  order  was  reversed  May  16,  and  the 
pauper  did  not  become  chargeable  to  Pitts- 
town  until  July  30.  Where  the  pauper  was, 
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in  the  intermediate  time,  does  not  appear, 
except  from  the  recital  in  the  order  of  main- 
tenance of  that  date,  which  states  that  he  had 
come  to  reside  at  Pittstown,  and  was  taken 
sick,  &c.  For  aught  that  appears,  he  might, 
at  the  time  of  the  order  of  reversal,  have  been 
in  the  adjoining  town  of  Hoosick,  which  was 
the  place  of  his  legal  settlement.  The  decla- 
ration states  that  the  defendants  had  notice 
that  the  pauper  remained  in  Pittstown,  was 
sick  and  chargeable,  and  that  the  defendants 
had  been  requested  to  remove  or  support  him. 
4 17*]  These  were  all  material  *allegations, 
and  ought  to  have  been  fully  proved,  or  the 
plaintiffs  should  have  been  nonsuited. 

5.  The  plaintiffs  failed  in  showing  that  the 
pauper  had  no  settlement  within  this  State.  It 
is  now  admitted  that  his  legal  settlement  was 
in  Hoosick,  and  this  fact  was  known  to  the 
plaintiffs.  It  is  contended  that  the  agreement 
in  the  declaration  is  immaterial.  But  the 
court,  in  their  decision  on  the  demurrer,  con- 
sidered it  as  material,  and  it  was  the  principal 
ground  on  which  the  action  was  held  to  be 
sustainable  ;  for  if  he  had  no  settlement  in  the 
State,  the  town  in  which  he  was  taken  sick 
was  bound  to  maintain  him.  (Comb.,  287  ;  3 
Johns.,  17  ;  17  Johns.,  41  ;  IN.  R.  L.,  sess. 
11,  ch.  6,62,  sec.  7.) 

6  The  plaintiffs  kuew  that  the  pauper's  set- 
tlement was  in  H.,  and  proceeded  against  that 
town  on  the  16th  section  of  the  Statute.  They 
are,  therefore,  estopped  from  resorting  back  to 
Plattsburgh.  (Fort  Ann  v.  Kingnbury,  14 
Johns.,  367.)  As  the  plaintiff  gave  notice 
agreeable  to  the  16th  section  of  the  Act,  it  is 
to  be  presumed  that  the  preliminary  steps, 
which  the  court  said  were  requisite  under  that 
section,  have  been  taken  ;  and  the  Overseers 
of  H.  not  having  appealed,  it  is  conclusive 
against  them. 

7.  The  plaintiffs  did  not  prove  that  the  de- 
fendants had  been  guilty  of  any  offense  within 
the  County  of  Rensselaer,  and  therefore  the 
defendants  are  entitled  to  judgment.  (1  N.  R. 
L.,  155.) 

[SPENCER,  Ch.  J.  This  objection  should  have 
been  made  at  the  trial.] 

The  case  is  made,  by  consent,  subject  to  all 
the  facts  in  the  case. 

The  unanswerable  objection  in  this  case  is, 
that  the  order  of  removal  to  Pittstown,  on 
appeal,  was  quashed.  Then,  as  between  the 
two  towns,  the  pauper's  settlement  was  at 
Plattsburgh,  and  the  justices  of  Pittstown  had 
a  right  to  make  an  order  for  his  removal  back 
(3  Burns  Just.,  572;  2  Salk.,  488;  2  Nolan, 
219  ;  7  Mod.,  10  ;  Burr.  Sett.  Cas.,  140)  ;  or 
they  might  have  made  a  new  original  order  of 
removal,  and  sent  him  to  Hoosick,  his  place 
of  legal  settlement. 

4 1 8*]  *SPENCER,  Ch.  J. ,  delivered  the  opin- 
ion of  the  court  : 

It  has  been  objected  that  the  plaintiffs,  as 
Overseers  of  the  Poor  of  Pittstown,  have  not 
a  capacity  to  sue  for  the  injury  alleged  in  the 
declaration.  This  point  was  reserved  when  a 
question  on  the  pleadings  came  before  the 
court  (15  Johns.,  436)  in  this  cause.  However 
correct  the  principle  may  be,  ordinarily,  that 
the  court  will  not,  upon  a  motion  in  arrest  of 
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judgment,  suffer  a  point  decided  on  demurrer 
to  be  again  agitated,  that  principle  has  no 
application  here  ;  for  the  demurrer  was  not  to 
the  declaration,  but  to  the  second  plea.  Inde- 
pendently of  that,  we  expressly  waived  the 
decision  of  this  question,  because  it  had  not 
been  argued.  Under  the  facts  in  the  case,  it 
is  not  impeaching  our  decision  on  the  demur- 
rer, to  hear  this  point  argued  again,  and  it 
would  be  very  unjust  not  to  entertain  the 
question  now. 

The  Overseers  of  the  Poor  are  town  officers, 
coeval  almost  with  the  settlement  of  the 
country.  They  are  the  public  agents  and 
trustees  of  the  town,  in  respect  to  their 
poor,  and  must  necessarily,  without  express 
authority  from  the  Legislature,  possess  a  ca- 
pacity to  sue,  commensurate  with  their  public 
trusts  and  duties.  In  Jackson  v.  Hartwell,  8 
Johns.,  424,  we  recognized  the  authority  of 
the  supervisors  of  a  county,  before  the  Act 
authorizing  them  to  take  grants  of  land  for 
county  purposes,  to  take  such  grants.  They 
are,  pro  lanto,  endued  with  a  corporate  capac- 
ity. We  there  said  that  there  are  many  in- 
stances in  the  case  of  collective  bodies  of  men, 
coming  under  one  general  description,  endowed 
with  a  corporate  capacity,  in  some  particulars 
expressed,  but  who  have,  in  no  other  respect, 
the  capacities  incident  to  a  corporation.  We 
mentioned  the  example  of  a  power  in  church- 
wardens to  take  goods,  and  to  bring  actions  of 
trespass,  and  referred  to  Mr.  Kyd  for  numer- 
ous instances  of  the  like  kind.  In  short,  there 
can  be  no  doubt  that  when  a  public  office  is 
instituted  by  the  Legislature,  an  implied  au- 
thority is  conferred  on  the  officer  to  bring  all 
.suits,  as  incident  to  his  office,  which  the  proper 
and  faithful  discharge  of  the  duties  of  his 
office  require.  The  Statute  for  the  Relief  and 
Settlement  of  the  Poor  (1  N.  R.  L.,  279)  ha^ 
given  the  right  to  sue  in  certain  cases,  in  ex- 
press terms  :  but  this  by  *no  means  [*4 1  J> 
proves  that  the  power  would  not  have  existed 
independently  of  the  Statute. 

It  now  appears  that  the  pauper  had  a  settle- 
ment in  this  State,  and  that  it  was  in  Hoosick  ; 
and  the  main  question  is,  whether  the  Over- 
seers of  the  Poor  of  Pittstowu  were  bound  to 
make  an  order  removing  the  pauper  to  that 
town.  When  the  case  came  before  us,  on  the 
former  occasion,  we  expressed  an  opinion  that 
they  were  not  bound  to  do  so.  It  is  to  be  ob- 
served that  this  was  an  obiter  dictum  ;  for  the 
declaration,  the  sufficiency  of  which  we  were 
considering,  contained  an  express  averment 
that  the  pauper  had  no  legal  settlement  in  this 
State.  If  that  averment  had  been  proved,  and 
if  it  had  not  appeared  that  the  pauper  had  a 
legal  settlement  in  the  State,  I  certainly  should 
have  considered  this  action  as  sustainable,  for 
the  reasons  there  expressed  by  the  court.  On  a 
review  of  the  cases,  I  am  of  opinion  that  it  was 
competent  to  Pittstown  to  make  an  order  of 
removal  ;  and  that  the  pauper  having  a  legal 
settlement  in  this  State,  the  defendants,  as 
Overseers  of  the  Poor  of  Plattsburgh,  are  not 
answerable. 

We  cannot  intend  that  the  order,  made  at 
the  instance  of  the  Overseers  of  Plattsburgh, 
was  done  mala  fide.  This  is  never  to  be  pre- 
sumed, even  of  individuals  ;  and  the  conse- 
quences to  which  they  exposed  those  whom 
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they  represented,  as  regards  the  appeal,  the 
expenses  of  the  pauper  and  the  costs,  all  con- 
cur in  repelling  the  idea  that  their  motives 
were  not  bonafide.  The  act,  to  be  sure,  turns 
out  to  be  unwarranted  ;  and  the  town  of 
Pittsburgh  has  paid  the  legal  penalty  of  that 
act.  Upon  the  reversal  of  the  order  of  removal, 
it  was  as  though  it  had  never  existed.  Pitts- 
town,  then,  as  regards  any  other  town,  had  an 
original  right  to  make  an  order  of  removal. 
The  pauper  having  come  to  reside  in  Pitts- 
town,  no  matter  how.  was  likely  to  become 
chargeable  ;  and  then  the  Statute  confers  the 
authority  on  the  Overseers  to  make  applica- 
tion to  the  justices,  who  may  thereupon  make 
an  order.  I  still  think  that  it  ought  to  have 
been  made  the  duty  of  the  Overseers  of  the 
Poor  .of  a  town  from  which  a  pauper  has  been 
removed,  on  quashing  the  order  by  the  Ses- 
sions, to  take  back  the  pauper,  at  their  own 
expense  ;  and  that  it  is  unjust  to  leave  the 
42O*]  town,  having  a  *pauper  improperly 
laid  at  their  door,  to  take  measures,  at  their 
peril,  as  regards  other  towns,  to  find  out  his 
settlement  ;  but  this  is  a  casus  omissus  in  our 
statute  book.  In  the  case  of  The  Inhabitants  of 
Chalbury  v.  Chipping  Farrington,  2  Salk., 
488.  Holt,  Ch.  J.,  was  of  opinion  that  the  town 
appealing  from  an  order  of  removal,  after  it 
was  reversed,  had  a  right  to  send  the  pauper 
back  to  the  town  from  whence  he  was  re- 
moved. If  so,  then  Pittstown  was  not  with- 
out the  means  of  relieving  herself  from  this 
order  of  removal.  Upon  the  whole,  as  it -now 
appears  that  the  pauper  was  .not  settled  in 
Plattsburgh  ;  that  he  had  a  legal  settlement  in 
this  State  ;  that  Pittstown  could  either  have 
sent  him  back  to  Plattsburgh,  or  made  a  new 
original  order  on  the  town  of  Hoosick,  for  his 
maintenance  ;  and  as  the  proceedings  on  the 
part  of  Plattsburgh  must  be  regarded  as  bona 
fide,  and  the  Statute  does  not  create  or  impose 
upon  that  town  the  duty  of  taking  back  the 
pauper,  I  am  of  opinion  that  the  defendants 
must  have  judgment.  This  conclusion  ren- 
ders it  unnecessary  to  examine  several  other 
points  raised  in  the  course  of  the  argument. 

Judgment  for  tlie  defendants. 

Public  officer  has  implied  powers  to  bring  suits. 
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8  Barb.,  615;  19  Barb.,  184  ;  1  Sweeny,  237;  39  N.  J. 
L.,  521 ;  35  Ohio  St.,  207  :  21  Wis.,  659. 

Also  cited  in— 1  Cow.,  535:  2  Paige,  415 ;  62  N.  Y., 
58  ;  18  Barb.,  103 ;  44  Barb.,  460. 


VAN  HAGEN  v.  VAN  RENSSELAER. 

Contracts — Special  Written  Agreement,  for  Sale 
and  Exchange  of  Real  Estate — Subsequent 
Indorsement  of  Price — Deemed  only  Modifica- 
tion of  Original  Contract — Parol  Evidence  to 
Explain,  Inadmissible. 

There  was  a  special  agreement  in  writing  between 
R.  and  H.  relative  to  the  sale  and  exchange  of  two 
farms,  in  which  it  was  stipulated,  among  other 
things,  that  R.  was  to  be  allowed  $10  per  acre  of  the 


NOTE.— Construction  of  contract— When  two  in- 
strument* construed  together.  Compare  Smith  v 
Talcott,  21  Wend.,  202. 

Parol  evidence,  to  explain  written  contract.  See 
Jackson  v.  Bowen,  1  Cai..  358,  note. 
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price  of  the  farm  occupied  by  H.  as  an  equivalent 
for  the  release  of  ail  claims  to  it  by  R.  The  parties, 
afterwards  indorsed  on  the  contract,  an  agreement 
that  the  price  which  R.  was  to  pay,  and  H.  was  to 
receive  as  the  price  of  his  farm,  should  be  $40  per 
acre.  Held  that  the  stipulation  indorsed,  was  not 
an  abs-'lute  independent  contract  in  itself,  but  was 
a  modification,  only,  of  the  original  contract  to 
which  it  referred ;  and  both  were  to  be  taken 
together  as  one  instrument,  and  to  be  construed 
iccording  to  the  intent  of  the  parties,  to  be  col- 
ected  from  the  whole  contract ;  and  there  being 
no  ambiguity  in  the  agreement,  parol  evidence  was 
nadmissible  to  explain  it.  The  agreement  indorsed, 
;herefore,  was  not  that  R.  was  to  pay  H.  absolutely, 
&40  per  acre  for  his  farm,  but  that  price  subject  to 
;he  deductions  mentioned  in  the  original  agree- 
ment. 
Citation— Eq.  Cas.  Abr.,  170. 

THIS  was  an  action  of  assumpsit.      The  dec- 
laration  contained    counts    on  a    special 
agreement,  and  for  goods  sold  and  delivered, 
and  the  common  money  counts.     The  defend- 
ant pleaded  non  assumpsit  and  payment.     The 
:ause  was  *tried  at  the  Columbia  Cir-  f*42  1 
:uit,   in  Dec.,  1819,  before  Mr.  Justice  Van 
Ness.     After  the  evidence    was    closed,    the 
judge  declared  his  opinion  on  the  questions 
raised  by  the  counsel,  and  the  plaintiff  tendered 
a  bill  of  exceptions.     The  jury  found  a  verdict 
for  the  defendant.     The  cause  was  submitted 
to  the  court  without  argument,  on  the  record 
and  bill  of  exceptions. 

All  the  material  facts  are  stated  in  the  opin- 
ion of  the  court. 

PLATT,   J.,  delivered  the   opinion   of    the 
court : 

This  is  an  action  on  a  special  written  agree- 
ment for  the  sale  and  exchange  of  two  parcels 
of  land,  dated  Nov.  18,  1814.  The  contract  is 
very  complicated  in  its  provisions  but  so  far  as 
is  material  to  the  questions  now  before  us,  I 
consider  the  substance  and  legal  effect  of  the 
instrument  to  be  as  follows  :  Van  Rensselaer 
contracted  to  sell  and  convey  to  Van  Hagen  a 
tract  of  land,  called  the  Green  River  farm,  for 
$6,000.  Van  Hagen  then  occupied  a  farm  at 
Kinderhook,  which  Van  Rensselaer  claimed  ;. 
and  the  title  was  in  dispute  between  them.  It 
was  agreed  that  the  farm  so  possessed  by  Van 
Hagen  should  be  sold  on  an  execution  in  favor 
of  one  Borland,  on  April  1,  then  next,  if  it 
could  not,  in  the  meantime,  be  sold  at  private 
sale;  the  defendant  (Van  Rensselaer)  engaging 
to  bid  at  least  $30  per  acre,  if  sold  at  sheriff's 
sale.  And  in  order  that  there  might  be  no 
sacrifice  on  account  of  the  disputed  title,  it  was 
stipulated  that  Van  Rensselaer  should  unite  in 
the  conveyance,  so  as  to  vest  a  clear  title  in 
the  purchaser  ;  and  to  complete  the  compro- 
mise, it  was  further  agreed,  that  upon  the  sale 
of  the  farm,  in  either  mode,  $10  per  acre  of 
the  price  of  the  disputed  farm  should  be  paid 
or  accounted  for  by  Van  Hagen  to  Van  Rensse- 
laer, as  an  equivalent  for  the  release  of  Van 
Rensselaer's  claim.  Van  Rensselaer  engaged 
to  pay  off  the  execution  of  Borland  against 
Van  Hagen  ;  and  then  an  account  was  to  be 
stated  between  these  parlies,  as  follows,  viz.: 
Van  Hagen  to  be  made  debtor.  1.  For  the 
Green  River  farm,  $6,000.  2.  Amount  to  be 
paid  by  Van  Rensselaer.  on  Borland's  execu- 
tion, and  other  incumbrances.  3.  $10  per 
acre,  *on  the  sale  of  Van  Hagen 's  [*422 
farm  ;  and  he  was  to  be  credited  for  the  whole 
amount  of  the  price  of  his  farm  as  sold  under 
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the  agreement ;  and  each  party  was  to  be 
responsible  for  the  eventual  balance  of  the 
account. 

On  Dec.  21,  1814,  the  parties  made  and  sub- 
scribed the  following  stipulation,  on  the  back 
of  the  original  agreement,  to  wit :  "  We  agree 
that  the  price  to  be  paid  by  the  within  named, 
Jacob  (Van  Rensselaer),  and  to  be  received  by 
the  within  named  John  (Van  Hagen),  as  the 
price  of  his  farm,  shall  be  $40  per  acre."  The 
farm  of  Van  Hagen,  containing  346f  acres.was, 
accordingly,  conveyed  to  Van  Rensselaer. 
The  commutation  for  Van  Rensselaer's  claim, 
at  $10  per  acre,  amounted  to  $3,467.50.  The 
object  of  this  suit  is  to  recover  a  balance 
claimed  by  the  plaintiff,  under  that  special 
agreement.  At  the  trial  a  question  arose, 
whether  the  plaintiff  had  a  right  to  claim  $40 
per  acre  for  his  farm,  over  and  above  all 
allowance  for  the  commutation  for  the  defend- 
ant's claim  to  the  hind  ;  or  whether  $10  per 
acre,  in  favor  of  the  defendant,  was  to  be 
deducted  from  the  price  of  $40  per  acre.  The 
judge  expressed  an  opinion  in  favor  of  the 
defendant,  upon  the  legal  construction  of  the 
original  contract,  and  the  memorandum  in 
dorisod  thereon  ;  but  for  greater  caution,  in 
order  to  present  more  fully  every  fact  relating 
to  the  merits  of  the  case,  which  could,  in  any 
view,  be  material,  he  admitted  parol  evidence 
to  explain  the  intention  of  the  parties,  in 
regard  to  the  equivocal  terms  of  the  indorse- 
ment, and  he  put  it  to  the  jury  to  find  spe- 
cially as  to  that  fact. 

To  this  opinion  of  the  judge,  and  to  the 
admission  of  such  evidence,  the  plaintiff's 
counsel  excepted  ;  and  we  are  now  to  revise 
the  proceedings  at  ni*i  prius. 

It  cannot,  I  think,  be  doubted  that  the  stipu- 
lation indorsed  was  not  an  entire  contract,  in 
itself,  but  must  be  considered  as  a  modifica- 
tion merely  of  the  original  agreement  to  which 
it  refers.  Both  together  form  one  contract,  in 
the  same  sense  as  if  they  had  been  incorporated 
in  the  same  instrument.  That  construction  is 
to  prevail  which  is  consonant  to  the  general 
intent,  as  it  appears  in  the  whole  context.  If 
the  indorsement  be  construed  literally,  perse, 
42J5*]  *it  would  imply  an  absolute  and 
unqualified  sale  of  the  farm  by  the  plaintiff  to 
the  defendant,  for  which  the  purchaser  was  to 
pay  a  price  in  cash,  at  the  rate  of  $40  per  acre. 
But.  in  this  case,  it  would  be  very  absurd  to 
suppose  that  such  was  the  intention  of  the 
parties.  The  price  of  the  farm  was  to  be  car- 
ried to  the  credit  of  Van  Hagen,  on  account. 
"  Verba  generalia  restringuntur  ad  aptitudinem 
ret."  The  parties,  in  the  indorsement,  spoke 
in  reference  to  the  terms  of  the  original  agree- 
ment ;  and  when  they  said  "the  price  to  be 
paid"  and  "  to  be  received,"  shall  be  $40  per 
acre,  I  understand  them  to  mean,  that  instead 
of  waiting  till  April  1  ensuing,  to  ascertain  the 
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price  of  Van  Hagen's  farm,  by  a  sheriff's  sale, 
or  by  a  private  sale  to  a  stranger,  as  contem- 
plated and  provided  for  in  the  original  agree- 
ment, the  parties  chose  to  fix  the  price,  by 
mutual  consent,  at  $40  per  acre  ;  and  Van 
Hagen,  accordingly,  conveyed  his  farm  to  Van 
Rensselaer  at  that  price,  subject  to  all  the  pro- 
visions of  the  original  agreement,  as  to  the 
exchange  of  farms,  and  the  deduction  of  $10 
per  acre,  for  the  claim  of  Van  Rensselaer, 
leaving  the  account  between  them  to  be  settled 
upon  the  terms  first  agreed  on.  The  price  of 
$40  per  acre,  "to  be  paid"  by  Van  Rensselaer, 
and  "  to  be  received"  by  Van  Hagen,  means 
that  Van  Hagen  was  to  be  credited  with  that 
sum,  as  the  price  of  his  farm,  in  the  account, 
as  proposed  to  be  stated,  in  the  original  agree- 
ment. 

In  the  words  of  a  learned  author  on  the  Law 
of  Contracts  (Powell),  "  the  matter  in  hand  is 
always  presumed  to  be  in  the  mind  and 
thoughts  of  the  speaker,  though  his  words 
seem  to  admit  a  larger  sense;  and  therefore  the 
generality  of  the  words  used  shall  be  restrained 
by  the  particular  occasion."  Where  A  had  a 
judgment  against  B,  and  B  gave  a  legacy  to  A 
and  died;  A  on  the  receipt  of  the  legacy,  gave 
the  executor  of  B  a  release  in  these  words,  "I 
acknowledge  to  have  received  of  C  £5,  left  me 
as  a  legacy  by  B  ;  and  I  do  release  to  him  all 
demands  which  I,  against  him,  as  executor  of 
B,  can  have,  for  any  matter  whatsoever  ; "  it 
was  adjudged  that  the  general  words  "all 
demands  whatsoever"  should  be  restrained,  so 
as  to  apply  to  *the  legacy  only,  and  [*424 
not  to  include  the  judgment.  (Knight  v.  Cole, 
Eq.  Cas.  Abr.,  170.) 

Upon  a  careful  examination  of  the  contract 
and  indorsement,  I  am  of  opinion  that  the 
judge  at  the  Circuit  ruled  correctly,  in  regard 
to  the  legal  construction  of  the  whole  agree- 
ment. In  my  judgment,  there  is  no  such 
ambiguity  in  this  contract  as  will  justify  the 
admission  of  parol  evidence  to  explain  the 
intent.  The  case  presents  a  prolix  and  diffi- 
cult question  as  to  the  legal  sense  of  the  two 
parts  of  the  written  contract;  and  it  is  a  ques- 
tion of  construction,  which  belongs  exclusively 
to  the  province  of  the  court,  The  finding  of 
the  jury,  however,  upon  the  question  of  fact 
specially  submitted  to  them,  is,  in  this  case,  im- 
material and  harmless.  Their  verdict  (for  the 
defendant)  must  have  been  the  same,  if  they 
had  been  guided  solely  by  the  opinion  of  the 
judge  on  the  question  of  law,  independent  of 
the  parol  evidence  which  was  objected  to. 

I  am,  therefore,  of  opinion  that  the  defend- 
ant is  entitled  to  judgment,  and  that  is  the 
opinon  of  the  court. 

Judgment  for  the  defendants. 

Cited  in-32  N.  Y.,  412 ;  6  Bos.,  564 ;  36  Super.,  138. 
JOHNS.  REP.,  18. 
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425*]  "JACKSON,  ex   dem.  VAN  BUREN, 
MYERS. 

Real  Property  —  Conveyance  to  Place  Property 
beyond  reach  of  Judgment,  in  Action  of  Slander 
then  Pending,  Void. 

A  conveyance  made  with  intent  to  defeat  the 
recovery  by  a  third  person  for  damages  in  an  action 
then  pending  for  a  tort,  and  before  trial  and  judg- 
ment, is  fraudulent  and  void,  within  the  Statute 
against  Frauds.  (Sess.  10,  ch.  44,  sec.  2;  1  N.  R.  L..  75.) 

Citations.—  Keb.,  99;  Rob.  Fraud.  Conv.,  455;  1 
Eu.  Cas.  Abr.,  149;  Cowp.,  434;  3  Co.,  82;  ISEliz.,  ch. 
5  ;  15  Johns.,  262  ;  1  N.  R.  L.,  75. 


was  an  action  of  ejectment,  tried  at 
_L  the  Columbia  Circuit,  before  Mr.  Justice 
Yates,  in  Nov.,  1818. 

John  W.  Morse  recovered  a  judgment  in 
this  court  against  Roger  Adsit,  in  an  action  of 
slander,  tried  at  the  September  Circuit,  1816, 
for  $734.43,  which  was  docketed  in  Nov.  fol- 
lowing. The  premises  in  question,  consist- 
ing of  a  house  and  lot  of  land  of  about  four 
acres,  and  another  lot  of  about  twenty  acres, 
which  were  in  the  possession  of  Adsit,  at  the 
time  the  above  mentioned  suit  was  brought, 
were  seized  by  virtue  of  an  execution  issued 
on  the  judgment  in  favor  of  Morse,  and  sold 
by  the  sheriff  to  J.  Minard,  by  a  deed,  dated 
Apr.  24,  1817,  for  $50,  under  whom  the  plaint- 
iff claimed.  The  whole  of  the  property  was 
worth  about  $1,000. 

426*]  *The  defendant  gave  in  evidence 
three  several  deeds  from  Adsit  to  him,  all 
dated  Aug.  26,  1816,  for  different  parcels  of 
the  premises  in  question.  The  amount  of  the 
consideration  expressed  in  the  deeds  was 
$1,500.  It  was  proved  that  these  deeds  were 
executed  and  delivered  a  few  days  before  the 
Circuit  Court,  at  which  the  cause  of  Morxe  v. 
Adait  was  tried.  Adsit  at  the  same  time,  gave 
a  bill  of  sale  of  all  his  personal  property.  He 
remained  on  the  farm  until  June.  1817,  and 
tas  since  been  in  prison,  within  the  liberties  of 
the  jail.  No  money  was  paid  when  the  deeds 
were  delivered  ;  but  notes  were  given  for  the 
amount  of  the  consideration,  payable  in  three 
annual  installments.  It  was  general!}'  known. 
at  the  time,  that  the  cause  of  Min-ne  v.  AiM 
was  to  be  tried  at  the  September  Circuit,  in 
1816  ;  and  the  witness  had  no  doubt  that  the 
defendant  knew  that  the  trial  was  to  come  on 
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when  the  deeds  were  executed.  In  the  spring 
of  1817,  the  defendant  paid  Adsit  $100,  to 
enable  him  to  pay  off  a  judgment  against  him, 
in  favor  of  P.  Livingston.  The  defendant  was 
present  when  the  lessor  of  the  plaintiff  pur- 
chased the  farm  in  question,  and  forbade  the 
sale  and  offered  to  show  his  title.  There  was 
a  mortgage  on  the  property  for  about  $175. 

It  appeared  that  the  defendant  was  a  farmer 
of  considerable  property,  possessing  a  farm  of 
300  acres,  worth  above  $4.000. 

The  judge  declared  his  opinion  that  the 
deeds  from  Adsit  to  the  defendant  were  fraud- 
ulent and  void  ;  and  the  jury,  under  his  direc- 
tion, found  a  verdict  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial,  which  was  submitted  to 
the  court,  without  argument,  on  a  case,  as 
above  stated. 

Mr.  Van  Buren  for  the  plaintiff. 

Mr.  Vanderpool  for  the  defendant. 

WOODWORTH,  J.,  delivered  the  opinion  of 
the  court : 

The  question  arising  in  this  cause  is,  wheth- 
er the  deeds  from  Adsit  to  Myers  were  made 
with  intent  to  delay,  hinder  or  *de-  [*427 
fraud  creditors,  or  others,  of  their  just  and 
lawful  actions,  debts,  damages  or  demands. 
The  facts  stated  in  the  case  leave  no  doubt  on 
my  mind  that  the  purchase  was  made  and  car- 
ried into  effect,  for  the  purpose  of  placing 
Adsit's  property  beyond  the  reach  of  any 
judgment  or  execution  which  Morse  might 
obtain  in  the  action  of  slander  then  pending. 

But,  it  is  contended,  that  as  Morse,  the 
plaintiff  in  the  execution  against  Adsit,  had 
no  debt  or  demand  against  him,  at  the  time 
the  conveyance  was  executed  to  the  defend- 
ant, but  merely  an  action  in  maleficio  pending, 
the  deeds  from  Adsit  to  the  defendant  cannot 
be  considered  fraudulent,  within  the  purview 
of  the  Statute  for  the  Prevention  of  Frauds. 
The  opinion  of  a  majority  of  the  court,  in 
Mount  ford  v.  Ranie,  Keb.,  99;  Rob.  Fraud. 
Conv.,  455,  was,  that  a  convejrance  may  be 
fraudulent,  although  the  plaintiff  had  only 
become  a  creditor  by  the  escape  of  a  pris- 
oner, although  the  bond  on  which  the  judg- 
ment was  obtained  was  long  subsequent 
to  the  conveyance.  In  Lvckner  v.  Pi'eeman,  1 
Eq.  Cas.  Abr.,  149,  though  the  court  upheld  a 
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conveyance  intended  to  secure  the  payment  of 
honest  creditors,  made  before  the  trial  of  a 
cause  founded  in  maleficio,  yet  the  plaintiff,  in 
the  suit,  was  let  in  upon  the  surplus,  after  the 
debts  were  paid.  In  Cowp.,  434,  Lord  Mans- 
field says  the  Statutes  of  13  and  27  Eliz.  could 
not  receive  too  liberal  a  construction,  or  be 
too  much  extended  in  suppression  of  fraud  ; 
and  it  is  now  perfectly  well  settled  that  every 
kind  of  fraud  is  equally  cognizable  at  law,  as 
in  equity.  In  Twyne's  case,  3  Co. ,  82,  it  is  said  to 
have  been  resolved  by  all  the  barons,  "that 
the  Statute  of  13  Eliz.,  ch.  5,  extends  not  only 
to  creditors,  but  to  all  others  who  had  cause 
of  action,  or  suit,  or  any  penalty  or  forfeiture." 
In  the  case  of  Jackson  v.  Ham,  15  Johns.,  262, 
it  never  was  intended  to  decide  this  question. 
The  Chief  Justice,  in  delivering  the  opinion 
of  the  court  in  that  case  says  "that  the  deed 
from  Wendell  C.  Ham  to  his  father  was  not 
made  with  intent  to  defraud  Van  Alen  of  his 
lawful  action,  but  must  be  considered  as  the 
mere  reconveyance  of  an  estate,  conveyed  for 
temporary  purposes,  and  intended  and  expect- 
ed to  be  reconveyed  ;  and  that,  in  considering 
428*]  whether  the  Conveyance  was  fraudu- 
lent, we  have  a  right  to  regard  the  prior  deed, 
which  we  find  to  have  been  entirely  gratu- 
itous." 

On  a  review  of  the  cases,  and  considering 
the  broad  expressions  in  the  Statute  (1  N.  R. 
L.,  75),  that  conveyances  to  "defraud  creditors 
and  others  of  their  just  and  lawful  actions, 
damages  and  demands,"  are  void,  I  think  it  is 
competent  for  the  lessor  of  the  plaintiff,  who 
purchased  under  the  execution  of  Morse  v. 
Adsit,  to  object  that  the  deeds  relied  on  by  the 
defendant  are  fraudulent  and  void,  on  the 
ground  that  the  action  of  Morse  v.  Adsit, 
although  founded  in  maleficio,  is  within  the 
spirit,  words  and  meaning  of  the  Statute,  and 
consequently,  that  the  plaintiff  is  entitled  to 
judgment. 

Judgment  for  the  plaintiff.1 

Cited  in— 20  Johns.,  474 ;  5  Cow,,  71 ;  8  Cow.,  437 ; 
18  Wend..  383;  2  N.  Y.,  276;  24  N.  Y.,  292;  7  Hun, 
568 ;  18  Barb.,  275 ;  65  Barb.,  143 ;  7  Daly,  222 ;  35  N. 
J.  L.,  135;  29  N.  J,  E.,  569 ;  46  Mich.,  562. 


PELLETREAU 

v. 
RATHBONE  ET  AL.,  Terre-tenants  of  MED- 

CEP   EDEN.2 

GRIFFIN 

v. 
SHONNARD  ET  AL.,  Terre-tenants  of  EDEN. 

Remedy  against   Terre-tenants  to  Recover  Lega- 
cies, is  in  Court  of  Chancery. 

No  action  at  law  lies  for  a  legacy. 
And  where  an  annuity  for  life  is  expressly  charg-ed 
on  the  real  and  personal  estate  of  the  testator,  an 

1.— In  Fox  v.  Hills.  1  Day's  Ct,  295,  the  Supreme 
Court  of  Errors  of  Ct.  (in  1815)  were  of  opinion  that 
such  a  conveyance  was  fraudulent  and  void  at  com- 
mon law ;  and  four  of  the  judges  were  of  opinion 
that  it  was  void  within  the  Statute  of  that  State 
against  Fraudulent  Conveyances,  the  language  of 
which  is  different,  and  not  so  broad  as  our  Statute, 
which  is  copied  from  the  English  Statute,  13  Eliz., 
ch.  5. 

2.— Decided^n  October  Term,  1820. 
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action  at  law  cannot  be  maintained  against  the 
heirs  or  terre-tenaiits. 

The  proper  remedy  for  a  legacy  is  in  the  Court  of 
Chancery. 


were  actions  of  debt  for  legacies, 
-L  brought  in  Oct.,  1816,  to  recover  legacies 
charged  on  land,  by  the  will  of  Medcef  Eden, 
deceased,  against  the  terre-tenants  of  the  land, 
of  which  the  testator  died  seised  :  and  tried  at 
the  N.  Y.  sittings,  in  Oct.,  1819,  before  Mr. 
Justice  Wood  worth. 

All  the  defendants  (twenty-four  in  number) 
were  returned,  summoned,  and  declared 
against  jointly.  Most  of  them  did  not  plead, 
and  the  plaintiff,  in  each  of  the  causes, 
entered  *a  nolle  prosequi  or  retraxit,  [*429 
against  those  who  neglected  to  plead. 

As  soon  as  the  plaintiff's  cause  was  opened, 
the  counsel  for  the  defendants  objected  : 

1.  That  no  action  at  law  could  be  main- 
tained against  a  terre-tenant  for  a  legacy  ;    at 
least,  not  without  an  express  promise  to  pay 
by  him,  which  was  not  pretended  :  and 

2.  Because,  it  appeared,  on  the  record,  that 
a  nolle  p  rosequi  had  been  entered  against  several 
of  the  defendants  ;    and    this    being  a  joint 
action,    a  nolle  prosequi  as  to  some  of    the 
defendants  was,  in  effect,  a  discontinuance, 
or  retraxit,  as  to  all.     On  these  grounds,  the 
defendants'  counsel  moved  for  a  nonsuit.  But 
the  judge  refused  the  motion,  reserving  the 
questions  for  the  consideration  of  the  court. 

The  plaintiff  then  introduced  the  will  of 
Medcef  Eden,  dated  Aug.  29,  1798,  by  which, 
after  devising  the  bulk  of  his  estate  to  his  two 
sons,  Joseph  and  Medcef,  he  bequeathed  as 
follows  :  "I  will  and  direct  that  my  execu- 
tors, hereinafter  named,  shall  pay  into  the 
hands  of  my  loving  wife,  Martha,  $500,  dur- 
ing her  life,  ,&c.,  in  four  equal  payments,  &c., 
to  be  paid  to  my  said  wife's  own  hands,  for 
her  separate  use*  and  hot  into  the  hands  of  an 
assignee,  or  any  other  person,  &c.  ;  my  inten- 
tion being,  that  the  said  sum  of  $500  shall  be 
for  her  personal  and  separate  benefit,  and  for 
her  certain  maintenance,  at  all  events,  and  not 
in  her  power  to  sell,  assign,  or  in  any  way 
dispose  of,  or  incumber  the  same  ;  and  I 
charge  all  and  singular,  my  real  and  personal 
estate,  with  the  payment  thereof.  And  I  do 
hereby  expressly  declare  that  the  same  is  giv- 
en in  lieu,  satisfaction  and  bar  of  any  dower 
that  my  said  wife  may,  by  law,  be  entitled  to, 
on  all  and  singular,  my  estate,  or  any  part 
thereof."  "Item.  I  give  to  John  Pelletreau 
(plaintiff),  of  the  City  of  N.  YT.,  merchant, 
Susannah  Pelletreau  of  the  same  place,  Jane 
Gallilee,  wife  of  Matthew  Gallilee,  $125  each. 
during  their  several  lives,  to  be  paid  in  the 
same  manner  as  the  annuity  herein  given  tc 
my  wife.  I  also  charge,  all  and  singular,  my 
real  and  personal  estate,  with  the  payment 
thereof."  "It  is  my  will,  and  I  do  hereby 
manumit  and  set  free  my  negro  slave,  Hannah 
Palmer  (now  Griffin,  plaintiff),  *and  [*43O 
direct  my  executors,  &c.,  to  pay  her  $100  a 
year,  during  her  life."  The  testator  died  in 
Aug.  1798,  and  his  two  sons  qualified  as  exec- 
utors, in  Dec.  1798,  and  both  have  since  died. 

The  defendant  again  moved  for  a  nonsuit  in 

the  second  cause,  for  the  caused  above  men- 

tioned,  and  because    the   legacy  to  Hannah 

Griffin  was  not  charged  on  the  land  of  the  tes- 
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tator ;  and  also,  on  account  of  the  lapse  of 
time,  from  the  death  of  the  testator  to  the 
bringing  of  the  action.  The  judge  directed  a 
verdict  to  be  taken  for  the  plaintiff,  in  each 
cause,  subject  to  the  opinion  of  the  court  on  a 
case,  as  above  stated,  with  liberty  to  either 
party  to  turn  the  same  into  a  special  verdict, 
on  a  bill  of  exceptions.1 

Mr.  Burr  for  the  plaintiffs. 

Messrs.  Griffin  and  Talcot  for  the  defend- 
ants. 

The  counsel  for  the  plaintiff  having  stated 
the  case  and  the  points,  THE  COTJKT  said  that 
they  did  not  wish  to  hear  any  arguments  ;  that 
the  question  was  clearly  settled  that  no  action 
could  be  maintained  at  law  for  a  legacy,  and 
that  the  defendants  were  entitled  to  judgment. 

Judgment  for  the  defendants. 

Cited  in— 2N.  Y.,  508;  34  N.  Y.,183;  11  Hun,  239; 
33  Barb.,  255 ;  62  How.  Pr.,  28. 


431*]  *JACKSON,  ex  dem.  VAN  RENS- 

SELAER, 

V.  . 

ANDREW. 

Landlord   and    Tenant  —  Turning    Course     of 
Stream,  by  Tenant  —  When  not  Deemed  Waste. 

If  a  tenant  does  an  act  proper  in  itself,  he 
cannot  be  made  a  wrong-doer  by  a  consequence 
which  he  could  not  anticipate.  As  if  by  turning 
the  water  of  a  creek,  being:  an  act  of  good  husbandry 
by  causing  the  water  to  flow  into  a  swamp,  the  tim- 
ber growing  there  is  killed,  it  will  not  be  deemed 
waste,  so  as  to  produce  a  forfeiture  of  a  lease  ;  espe- 
cially when  the  landlord  has  lain  by  for  twenty 
years,  during  which  time  new  trees  had  grown  up  of 
more  value  than  the  old,  and  therefore  no  perma- 
nent injury  had  been  done  to  the  inheritance. 

Citation—  Co.  Litt..  53  a. 


was  an  action  of  ejectment  tried  at  the 
JL  Herkimer  Circuit  in  June,  1819,  before 
Mr.  Justice  Yates.  The  defendant  held  under 
a  lease  for  lives,  from  Philip  Schuyler,  dated 
Sept.  6,  1790.  The  lessor  reserved,  among 
other  things,  all  mines  and  "  all  creeks,  kills, 
streams  and  runs  of  water,  and  as  much  ground 
within  the  premises,  which  he  might  think 
requisite  to  appropriate  at  any  time  thereafter, 
to  the  erection  of  mills,  mill  dams,  and  any 
works  and  buildings  whatsoever  for  the  con- 
venient working  of  the  mines,  or  for  the  use  of 
the  mills  ;  and  also,  lands  that  may,  by  such 
dams  be  overflowed  with  water;  and  also  such 
wood,  firewood  and  timber,  &c.  It  was  con- 
ditioned on  the  part  of  the  lessee  that  he,  or 
his  executors,  &c.,  should  not,  at  any  time 
thereafter,  erect,  or  permit  or  cause  to  be 
erected,  any  mill  or  mill  dam  or  any  other  work 
or  building  whatsoever,  upon  any  kill,  creek, 
stream  or  run  of  water  within  the  premises  ; 

1.  —  The  following  authorities  were  noted  by  the 
counsel  :  For  the  defendants  :  Dicks  v.  Strutt,  5  T. 
R.,690:  Beecher  v.  Beecker,  7  Johns.,  99  :  Living- 
ston v.  Ex'rs  of  Livingston,  3  Johns.,  189  :  Van  Ord- 
en  v.  Van  Orden,  10  Johns.,  30;  2  Woodeson,  478  : 
Hob.,  265  ;  Webb  v.  Jiggs,  4  Maule  &  S.,  113  ;  2  Salk., 
215,  note  by  Evans,  as  to  the  dictum  of  Lord  Holt,  in 
6  Mod..  26;  1  Tidd  Pr.,  632  ;  1  Wils.,  89;  1  Chit.  PL, 
32.  Si  ;  3  Esp.  N.  P.,  76. 

For  the  plaintiffs:  6  Mod.,  26;  Anon.,  per  Holt, 
Ch.  J.,  4  Burr.,  2381  ;  3  Com.  Dig.,  Debt,  A  ;  Cowp., 
291  ;  2  Johns.,  243  ;  3  Johns.,  189. 
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and  that  neither  he  or  they  should,  at  any  time 
thereafter,  commit  any  waste."  And  it  was 
expressly  covenanted  and  agreed,  that  in  case 
the  lessee,  &c.,  did  not  perform,  &c.,  all  the 
covenants  and  conditions  in  the  lease,  on  his 
part  to  be  performed,  &c.,  it  should  be  lawful 
for  the  lessor,  his  heirs,  &c.,  to  re-enter,  &c. 

The  lessor  of  the  plaintiff  was  the  assignee 
of  the  reversion.  It  was  proved  that  the  defend- 
ant, about  seventeen  years  before  the  trial, 
caused  a  ditch  about  six  feet  wide  and  about 
four  deep,  to  be  dug  for  the  distance  of 
about  twenty  rods,  and  made  a  dam  across  the 
creek  communicating  with  the  Mohawk  River, 
by  which  means  it  was  diverted  from  its 
ancient  channel,  and  more  water  thereby  flowed 
into  a  swamp,  which  had  been  previously  cov- 
ered with  timber.  When  the  defendant  first 
took  possession  of  the  farm  it  was  wild  land, 
and  he  cleared  all  of  it  except  the  swamp,  in 
which  there  was  large  timber  growing,  and 
which  was  the  only  timber  reserved  on  the  farm. 
The  timber  afterwards  died,  *owing,  [*432 
as  some  of  the  witnesses  believed,  to  letting 
in  more  water  from  the  creek  upon  the  swamp 
by  means  of  the  ditch  dug  by  the  defendant. 
Other  witnesses  thought  that  the  decay  was 
owing  to  the  blowing  down  of  trees,  &c. 
There  was  a  difference  of  opinion  among  the 
witnesses  as  to  the  effect  of  the  water  flowing 
into  the  swamp,  on  the  timber.  It  appeared, 
also,  that  after  the  old  timber  had  decayed,  new 
trees,  of  a  different  and  better  kind,  had  grown 
up,  which  in  a  few  years  would  be  more  valu- 
able as  timber  than  the  old.  The  lot  leased  to 
the  defendant  contained  about  110  acres,  and 
the  swamp,  which  was  the  only  wood  land 
reserved,  contained  about  25  acres,  which  is 
about  the  usual  proportion  of  wood  and  timber 
on  farms  of  that  size,  in  that  part  of  the 
country.  Some  of  the  witnesses  thought  the 
young  timber,  in  its  present  state,  was  worth 
more  than  the  old  timber  before  it  decayed.  It 
was  proved,  also,  that  a  number  of  years  ago 
the  defendant  had  made  a  brick  yard  on  the 
premises  and  made  brick,  for  which  purpose 
the  clay  had  been  dug  out  of  the  meadows  on 
the  premises  ;  but,  after  making  a  few  thou- 
sand bricks,  the  defendant  desisted,  not  finding 
it  to  answer  his  purpose. 

The  judge  charged  the  jury  that  there  did 
not  appear  to  be  sufficient  evidence  to  show 
that  the  decay  of  the  timber  had  been  caused 
by  the  defendant's  turning  the  course  of  the 
creek ;  but  if  that  were  the  case,  it  was  of  no 
consequence,  as  it  clearly  appeared  that  the 
growth  of  new  timber  was  more  valuable  to 
the  lessor  than  the  old,  and  it  was  a  benefit, 
rather  than  an  injury  to  the  farm  ;  and  that 
what  the  defendant  had  done  in  this  respect, 
ought  not  to  be  deemed  a  breach  of  the  cove- 
nant in  the  lease.  That  the  attempt  to  make 
brick  was  a  matter  too  insignificant  to  consti- 
tute waste,  for  it  could  produce  no  essential 
injury  to  the  inheritance.  The  jury  found  a 
verdict  for  the  defendant. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  Talcot,  for  the  plaintiff,  contended  that 
the  digging  the  new  channel  for  the  creek, 
even  if  it  had  not  been  the  cause  of  the  decay 
of  the  timber,  was  waste  ;  for  digging  up  the 
soil,  for  any  purpose  except  that  of  cultiva- 
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433*]  tion,  is  waste.  *(Co.  Litt.,  53  b;  2  Roll. 
Abr.,  816;  Owen.  66.)  So,  turning  the  creek 
ac-ross  the  meadow,  is  waste.  Suffering  a  wall 
of  the  sea  to  be  in  decay  so  that,  by  the  flow- 
ing of  the  sea,  the  meadow  or  marsh  is  sur- 
rounded and  rendered  unprofitable,  is  waste. 
(Co.  Litt,,  53  b.)  So,  turning  arable  into  wood- 
land or  e  converso,  or  meadow  into  arable, 
whereby  the  course  of  husbandry  is  changed,  is 
waste.  (Co.  Litt.,  ubiwpra;  Hob.,  234.)  Again; 
erecting  a  dam  across  the  creek  was  a  breach 
of  the  express  covenant  in  the  lease,  not  to 
build,  or  erect  any  mill,  mill  dam,  or  any 
other  work  or  building  whatever.  The  terms 
other  "work  or  building"  will  include  this 
dam.  (16  Johns.,  14,  22.) 

Again;  the  neglect  to  preserve  sufficient 
wood  and  timber  for  the  uses  of  the  farm,  was 
waste.  (7  Johns.,  227,  233.)  It  makes  no 
difference  that  the  new  growth  of  timber  was 
better  than  the  old.  The  question  of  waste 
does  not  depend  upon  that.  The  tenant  has 
no  right  to  take  upon  himself  to  judge  what 
may  be  an  improvement  or  not,  of  the  estate 
of  the  reversioner.  He  must  be  confined  to 
the  conditions  of  his  lease.  (Dyer,  65  a;  Cro. 
Jac..  182;  1  Lev.,  309.)  Besides,  the  young 
trees  now  growing  are  not,  at  this  time,  ot  any 
value.  They  are  not  timber,  nor  are  they  tit 
for  fuel  or  any  of  the  uses  of  the  farm. 

Meesrs.  Gold  and  Hill,  contra.  The  creek, 
the  water  of  which  the  defendant  turned,  was 
not  a  mill  stream,  nor  could  it  be  used  for  any 
purpose  but  that  of  irrigation.  Waste  is  an 
act  done  to  the  injury  of  the  freehold.  (7 
Johns.,  732.)  It  must  be  a  permanent  injury 
to  the  reversioner.  Now,  turning  the  water 
of  this  creek,  in  the  manner  it  was  done 
by  the  defendant,  was  not  such  an  injury.  It 
was  necessary  to  be  done  for  the  proper  culti- 
vation of  the  farm.  As  to  the  alleged  conse- 
quence of  turning  the  stream,  the  killing  of 
the  timber  in  the  swamp,  the  jury  have  passed 
upon  it,  and  their  verdict  negatives  the  asser- 
tion. So,  whether  sufficient  timber  was  loft 
by  the  defendant  for  the  use  of  the  farm, 
according  to  the  regular  course  of  husbandry, 
has  been  decided  by  the  jury.  If  a  tenant 
manages  his  farm  in  the  manner  practiced  by 
434*]  his  neighbors,  and  without  any  *malice 
or  intent  to  injure  his  landlord,  the  court  will 
not  be  disposed  rigidly  to  enforce  a  forfeiture 
of  his  lease.  Again  ;"  the  lessor's  reserving 
sufficient  timber  to  build  mills,  &c.,  seems 
inconsistent  with  the  defendant's  reserving 
timber  for  the  uses  of  the  farm.  Until  the 
landlord  comes  and  demands  the  exercise  of 
the  right  reserved  to  him,  he  has  no  right  to 
complain.  The  doctrine  of  the  law  of  Eng- 
land, that  changing  arable  into  meadow,  «fcc., 
cannot,  in  reason  or  justice,  be  applied  to  a 
lease  of  new  land  in  this  country.  It  is  indis- 
pensable for  the  purposes  of  husbandry,  to 
change  the  face  of  the  land. 

Per  Curiam.  This  being  a  hard  action, 
with  a  view  to  the  forfeiture  of  the  estate, 
there  ought  not  to  be  a  new  trial,  unless  the 
jury  were  clearly  misdirected  as  to  the  law. 
The  judge,  on  the  trial,  stated  the  fact  to  be 
doubtful,  whether  turning  the  creek  had  killed 
the  timber  ;  and  by  a  review  of  the  evidence, 
he  was  fully  justified  in  saying  so.  He  added, 
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also,  that  the  fact  was  of  no  consequence,  for 
the  new  growth  was  more  valuable  than  the 
old,  and  so  it  had  been  no  injury  to  the  inher- 
itance. This  we  deem  to  be  correct  when 
applied  to  this  case.  In  Co.  Litt.  53  a,  the  law 
is  laid  down,  that  "  if  the  tenant  do  or  suffer 
waste  to  be  done  in  houses,  yet  if  he  repair 
them  before  action  brought,  there  lieth  no 
action  of  waste  against  him."  If,  then,  the 
turning  the  creek  produced  waste,  by  the 
destruction  of  the  timber,  twenty  years  ago, 
and  if  the  landlord  lies  by,  until  the  inher- 
itance is  benefited  by  the  act,  it  would  be 
unreasonable  to  admit  him  to  say  that  there 
was  a  forfeiture  by  an  act  in  which  he  had  so 
long  acquiesced,  and  by  which,  at  the  time  he 
sought  redress,  he  was,  in  truth,  benefited. 
The  same  remark,  in  a  good  degree,  applies  to 
the  digging  the  clay  for  bricks — the  injury,  if 
any,  has  long  since  ceased.  It  is  true  that  a 
tenant  cannot,  under  the  pretense  of  advantage 
to  the  reversioner,  change  the  nature  of  build- 
ings, and  many  cases  show  that  such  changes, 
though,  beneficial,  would  be  waste.  Indeed, 
we  have  little  hesitation  in  saying  that  the 
alteration  of  the  creek,  which  was  obviously  an 
act  of  good  husbandry,  if  the  consequence  had 
been  the  destruction  of  the  timber  in  the 
swamp,  would  not  be  waste.  *The  [*435 
tenant,  in  doing  an  act  proper  in  itself,  cannot 
be  made  a  wrong-doer,  by  a  consequence  which 
he  could  not  anticipate  or  foresee. 
Motion  for  a  new  trial  denied. 
Cited  in— 6  Barb.,  12 :  4  Blatchf .,  114. 


GIBBS  ET  AL.  ®.  BULL. 

Pleading  and  Practice — Return  of  Elongata  to 
Writ  of  Retorno  Habendo — Not  Necessary  to 
Issue  Scire  Facias  against  Pledges — Defend- 
ant may  have  an  Action  against  Sheriff — Decla- 
ration under  Eighth  Section  of  Statute — Ap- 
plies,  when — Claim  of  Damages — Am<mnt  of — 
What  Declaration  must  Allege — Security  to 
Sheriff — Assigment  of  Bond. 

On  a  return  of  elongata  to  the  writ  of  retortio  ha- 
bendo.  in  replevin,  it  is  not  necessary  to  issue  aseire 
facia*  against  the  pledges,  but  the  defendant,  if  in- 
sufficient, pledges  are  taken,  or  no  pledges  at  all, 
may  have  nis  action  on  the  case  against  the  sheriff. 

Where  the  declaration  against  the  sheriff  is  under 
the  8th  section  of  the  Statute  (1  N.  R.  L.,  91,  sess.  11, 
ch.  5),  which  applies  only  to  distresses  for  rent,  the 
plaintiff  cannot,  claim  damages,  beyond  the  value  of 
the  goods  elpigned ;  for  the  security  required  by 
this  section,  is  only  for  the  prosecution  of  the  suit, 
and  for  the  return  of  the  goods,  &c. 

The  declaration  against  the  sheriff  must  allege 
that  a  writ  of  retorno  habendo  had  been  issued  and 
(Hongata,  returned,  or  it  is  bad  on  demurrer. 

It  must,  also,  pursue  the  words  of  the  Statute,  and 
allege  that  the  sheriff  made  deliverance,  &c.,  with- 
out taking  security,  &c.,  "  to  prosecute  the  suit,  and 
to  return  the  same  goods,  &c.,  if  return  thereof 
shall  be  adjudged."  Under  the  4th  section  of  the 
Statute,  the  sheriff  may  take  such  security  as  he 
pleases,  in  his  own  name,  and  at  his  own  peril. 
Though  this  section  does  not  provide  that  the  sheriff 
shall  assign  the  bond  to  the  defendant  in  replevin, 
it  seems  that  the  court  would  compel  an  assignment 
of  it,  for  the  benefit  of  the  defendant. 

Citations— 1  N.  R.  L.,  92,  93 ;  13  Edw.  I.,  ch.  2,  sec. 
3 ;  17  Car.  II.,  ch.  7;  11  Geo.  II.,  ch.  19;  Gill.  Repl.,  75: 
1  Saund.,  195  n  ;  2  Mass.,  517 ;  18  Vin.  Abr.,  399 ;  5 
Taunt ,  227. 

THIS  was  an  action   on  the  case,  brought 
against  the  defendant,  late  sheriff  of  the 
County  of  Washington, for  not  taking  sufficient 
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security,  pursuant  to  the  Statute,  in  executing 
a  plaint  in  replevin,  in  favor  of  E.  Rowley 
against  the  plaintiffs.  The  declaration  con- 
tained four  counts,  to  the  first,  second  and 
fourth  of  which  there  were  separate  demurrers. 
The  first  count  alleged  that  the  defendant,  as 
sheriff,  replevied  certain  goods  in  possession 
of  the  plaintiffs,  and  caused  them  to  be  deliv- 
ered to  Eldridge  Rowley,  the  plaintiff  in 
replevin,  "  without  taking  sufficient  security 
to  prosecute  the  said  suit,  or  to  return  the  said 
goods,  if  a  return  thereof  should  be  adjudged ;" 
and  that,  contrary  to  his  duty,  he  took  a  bond 
in  his  own  name,  as  sheriff,  &c.,  of  one  C.  R. 
Colden,  and  one  Jacob  Holmes,  in  the  penal 
sum  of  $4.000,  "conditioned  for  the  prosecut- 
ing the  said  plaint  with  effect,  and  for  return- 
ing the  said  goods  and  chattels,  if  return 
thereof  should  be  adjudged."  The  plaintiffs 
averred  that  the  amount  of  the  bond  was  not 
equal  to  double  the  value  of  the  goods ;  nor 
was  it  sufficient  to  insure  the  return  of  the 
goods,  and  for  the  prosecution  of  the  suit  to 
effect ;  nor  was  the  bond  executed  by  the  said 
E.  R.,  the  plaintiff  in  replevin,  himself.  The 
plaintiffs  further  averred  that  the  sureties  were 
436*]  not  sufficient  for  prosecuting  the  *suit 
with  effect,  nor  for  returning  the  goods,  if  a 
return  thereof  should  be  adjudged.  That  a 
judgment  was  rendered  in  the  suit  for  the 
plaintiffs,  the  defendants  in  replevin,  for  a 
return  of  the  goods,  and  also  for  damages  and 
costs,  to  the  amount  of  $2,730.96.  That  a  writ 
of  retorno  habendo,  and  a  ca,  sa.  for  the  dam- 
ages and  costs,  were  issued  to  the  coroner 
(Gibbs,  one  of  the  plaintiffs,  then  being  sheriff), 
who  had  returned  totheca.  sa. ,  nonest  inventus, 
and  elongata  on  the  writ  de  retorno  habendo. 

The  third  count  set  out  the  same  proceed- 
ings in  the  action  of  replevin,  to  the  judgment 
thereon  for  a  return  of  the  goods  and  costs,  as 
in  the  first  count,  and  alleged  that  the  defend- 
ant, as  sheriff,  had  not  taken  sufficient  secu- 
rity to  prosecute  the  suit.or  to  return  the  goods, 
&c. ;  but  it  did  not  aver  that  a  writ  6f  retorno 
habendo  had  been  issued  and  elongata  returned. 

In  the  fourth  count,  the  plaintiff  alleged  that 
the  sheriff  made  deliverance  on  the  plaint  in 
replevin,  "  without  taking  any  pledge  or  secu- 
rity to  the  plaintiffs  for  the  return  of  the  said 
goods,"  &c.,  omitting  the  words  in  the  Statute, 
"  if  return  thereof  should  be  adjudged." 

Mr.  Burr,  in  support  of  the  demurrers,  con- 
tended that  there  was  a  distinction  between  the 
4th  and  8th  sections  of  the  Statute  Relative  to 
Replevins.  .(1  N.  R.  L.,  91,  sess.  11,  ch.  5.) 

The  8th  section,  which  relates  to  a  replevin 
of  a  distress  for  rents,  and  is  copied  from  11 
Geo.  II.,  ch.  19,  sec.  23,  directs  the  sheriff  to  j 
take  "  in  his  own  name,  from  the  plaintiff  and 
two  sureties,  a  bond  in  double  the  value,"  &c. 
The  4th  section,  which  is  taken  from  the 
Statute  of  Westm.,  2,  ch.  2  (13  Edw.  I.,  ch  2, 
sec.  3),  requires  the  sheriff  "to  take  of  the 
plaintiff  sufficient  security  to  prosecute  the 
suit,  and  to  return  the  same  beasts,  goods  or 
chattels,  if  return  thereof  shall  be  adjudged," 
&c.  As  the  sheriff  is  answerable,  by  this  sec- 
tion, for  the  sufficiency  of  the  pledges,  the 
sheriff  may  take  such  security  as  he  pleases. 
(Gilb.  on  Replev.,  97,  3d  ed.  ;  1  L.  Raym.,  278; 
1  Saund.,  295  c,  n.  3,  295  e.)  Insufficient 
pledges  are  no  pledges,  within  the  Statute. 
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(Westm.  2  c,  2;  16  Vin.  Abr.,  399,  400,  Pledges, 
*H,  pi.  1,  pi.  4-,  5;  Em*  v.  Pater&on,  19  [*437 
Vin.  Abr.,  19,  Replevin,  Y,  pi.  2.)  And  where 
the  sheriff  takes  insufficient  pledges,  de  retorno 
habendo,  a  return  is  awarded,  and  the  sheriff 
returns  elongata,  on  which  a  scire  facias  for- 
merly issued  against  the  pledges,  to  which  the 
sheriff  returned  nihil,  and  then  a  scire  facias 
issued  against  the  sheriff  himself,  that  he 
render  to  the  defendant  as  many  cattle,  &c. 
Though  the  practice  is  now  altered,  so  that  no 
capias  ad  withernam,  or  scire  facias,  is  issued, 
and  an  action  on  the  case  is  brought  against 
the  sheriff,  for  taking  no  pledges  at  all,  or 
insufficient  pledges,  yet  an  elongata  must  be 
returned  before  there  can  be  any  proceedings 
against  the  sheriff.  (1  Saund.,  195 a,  195  b,  n.) 

Again ;  the  writ  de  retorno  habendo  was 
directed  to  the  coroner,  instead  of  the  sheriff. 

Mr.  Foot,  contra.  The  counts  in  this  case 
are  under  the  4th  section  of  the  Act,  which 
prescribes  no  mode  of  taking  the  security. 
The  8th  section  prescribes  a  bond,  &c.,  and 
makes  it  assignable;  but,  under  the  4th  section, 
there  is  no  such  provision,  and  the  party  has 
no  remedy  but  by  proceeding  against  the 
sheriff.  It  is  true  that  the  sheriff,  under  this 
section,  may  take  what  security  he  pleases  ; 
but  he  is  bound,  at  his  peril,  to  see  that  it  is 
sufficient,  and  effectual.  He  should  return  the 
pledges  against  whom  a  scire  facias  lies.  {3 
Show..  421,  485  ;  3  Mod.,  56  ;  Cro.  Car.,  446.) 
An  action  on  the  case  lies  against  the  sheriff 
for  taking  insufficient  security,  and  he  is 
responsible  for  their  sufficiency  to  the  end  of 
the  suit.  (1  Dall.,  349  ;  13  Mass.,  180  ;  11 
Mass.,  189  ;  2  Mass.,  517.) 

As  the  third  count  contains  no  allegation  that 
the  sheriff  took  a  bond,  but  simply,  that  he  did 
not  take  sufficient  security,  it  is  clear  of  all 
objections.  As  to  the  damages,  a  count  for 
the  damage  may  be  joined  with  the  count  in 
trespass  or  case.  (2  Chit.  PI.,  296,  n.  e,  f; 
Lutw.,  1259.) 

PLATT,  J. ,  delivered  the  opinion  of  the  court: 
The  objections  taken  on  the  demurrer  to  the 
first  count,  are:  1.  That  the  facts  averred  by 
the  plaintiffs  show  no  neglect  of  duty  in  the 
*defendant,  as  sheriff  ;  and  that  the  [*438 
bond  set  out  in  the  count  was  taken  conform- 
ably to  the  Statute.  2.  That  the  Statute  re- 
quires the  sheriff  to  take  sufficient  security  to 
prosecute  the  suit,  &c.,  and  to  return  the  goods, 
"  if  a  return  thereof  should  be  adjudged;" 
whereas,  the  count  charges  the  defendant  for 
neglect  of  duty,  in  not  taking  sufficient  secu- 
rity to  prosecute,  &c.,  "with  effect,"  "  or  to 
return  the  goods,"  &c.  3.  That  the  count  is 
defective  in  stating  that  the  retorno  habendo, 
and  ca.  sa. ,  were  directed  to,  and  returned  by, 
the  coroner,  instead  of  the  sheriff. 

By  the  4th  section  of  the  Statute  (1  N.  R.  L., 
92), 'it  is  provided  that  "the sheriff,  before  he 
makes  deliverance  of  any  beasts,  goods  or 
chattels,  by  virtue  of  any  writ  or  plaint  in 
replevin,  shall  take  of  the  plaintiff  sufficient 
security  to  prosecute  the  suit,  and  to  return  the 
same  beasts,  goods  or  chattels,  if  return  there- 
of shall  be  adjudged  ;  and  if  any  sheriff  shall 
take  security  otherwise,  or  neglect  to  take  such 
security,  he  shall  answer  for  the  price  or  value 
of  the  beasts,  goods  and  chattels,"  &c.  This 
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section  is  a  transcript  of  13  Edw.  I.,  ch.  2, 
sec.  3.  By  the  8th  section  of  our  Statute  (1  N. 
R.  L.,  93), it  is  provided  "that  in  every  replevin 
of  a  distress  for  rent,  the  Sheriff  shall  take,  in 
his  own  name,  from  the  plaintiff,  and  two 
sureties,  a  bond  in  double  the  value  of  the 
beasts,  goods  or  chattels  distrained,  condi- 
tioned, for  prosecuting  the  suit  with  effect, 
and  without  delay,  and  for  returning  the 
beasts,"  &c. ;  and  such  bond  is  made  assign- 
able to  the  defendant  in  replevin,  &c.  This- 
latter  section  is  copied  from  the  17  Car.  II., 
ch.  7,  and  11  Geo.  II.,  ch.  19.  It  is  very  evi- 
dent that  the  declaration  in  this  case  was 
framed  with  a  reference  to  the  8th  section  and 
not  with  a  view  to  the  4th  section.  The  count 
avers  that  the  goods  were  seized  by  these 
plaintiffs,  under  authority  of  an  Act  of  Con- 
gress. And  the  8th  section  of  the  Statute  is 
applicable  only  to  a  replevin  of  a  distress  for 
rent.  The  question,  then,  is,  whether  the 
plaintiff  has  shown  a  right  to  recover  under 
the  provision  of  the  4th  section.  It  seems  to 
be  a  settled  construction  that  under  the  4th 
section,  the  sheriff  may  take  such  security  as 
he  pleases,  in  his  own  name  and  at  his  own 
peril.  (Gilb.  Replev.,  75;  1  Saund.,  195,  and 
notes;  2  Mass.,  517.)  The  Statute  makes  no 
439*]  *provision  requiring  the  sheriff  to  as- 
sign the  bond,  so  that  the  defendant  in  replev- 
in might  sue  it  in  his  own  name  ;  but,  I  pre- 
sume, that  if  such  defendant  chooses  to  avail 
himself  of  the  bond,  this  court  would  compel 
an  assignment  by  its  own  officer,  for  the  bene- 
fit of  the  injured  defendant,  and  protect  his 
rights,  although  suing  in  the  sheriff's  name. 
The  ancient  mode  of  proceeding  was,  after  an 
elongata  returned  on  the  retorno  habendo,  to 
issue  a  scire  facias  against  the  sureties  ;  and  if 
that  were  not  effectual,  to  issue  a  scire  facias 
against  the  sheriff,  to  respond  for  the  value  of 
the  goods.  But  the  modern  practice  is,  after 
elongata  returned,  to  bring  a  special  action  on 
the  case  against  the  sheriff,  where  he  has  omit- 
ted to  take  sufficient  security.  It  is  important 
to  remark  that  the  Statute  does  not  require 
securitjr  for  damages  or  costs-;  but  merely  to 
prosecute  and  to  return  the  goods,  if,  &c.  It 
appears,  therefore,  that  the  first  count  makes 
a  fatal  admission  against  the  plaintiffs,  in  stat- 
ing that  the  sheriff  did  take  a  bond  of  two 
sureties  in  $4,000,  conditioned  for  prosecuting 
the  plaint,  and  for  returning  the  goods,  &c. 
Such  bond  was  according  to  the  Statute  ;  and 
the  averment,  that  the  sureties  were  insuffi- 
cient to  insure  a  prosecution  of  the  suit  "to 
effect,  and  for  a  return  of  the  goods,"  if  true, 
gives  no  right  of  action  against  the.  sheriff ; 
because  the  sureties  contemplated  by  the  Stat- 
ute are  not  responsible  for  any  damages  be- 
yond the  value  of  the  goods  replevied. 

The  damages  in  this  case,  over  and  above 
the  value  of  the  goods,  were  assessed  at.  $2,- 
730.96.  Now,  for  that  sum,  these  plaintiffs  are 
left  to  seek  satisfaction  from  Rowley,  the 
plaintiff  in  replevin,  and  for  aught  that  is 
alleged  in  the  count,  the  sureties  taken  by  the 
sheriff  are  ample  for  the  mere  value  of  the 
goods  which  are  eloigned.  I  see  nothing  in  the 
Statute  that  requires  the  plaintiff  in  replevin 
to  execute  the  bond.  Besides.  I  think  it  a 
defect  in  the  count  that  it  alleges  that  the  sher 
iff  did  not  take  security  to  prosecute  the  suit 
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or  to  return  the  goods,  &c.  The  security  pre- 
scribed by  the  Statute,  is  to  prosecute  and  to 
return,  &c.,  and  the  sheriff  is  expressly  for- 
bidden "to  take  security  otherwise.""  For 
these  reasons,  the  defendant  *is  entitled  [*44O 
to  judgment  on  the  demurrer  to  the  first  count. 
There  is  nothing  in  the  objection  that  the 
retorno  habendo  was  directed  to  the  coroner  ; 
because  it  appears  that  pending  the  replevin 
suit,  Gibbs,  one  of  the  plaintiffs,  was  appointed 
sheriff,  instead  of  Bull  ;  and  therefore,  as  the 
sheriff,  for  the  time  being,  was  a  party  to  the 
suit,  the  process  was  properly  and  necessarily 
directed  to  the  coroner. 

The  third  count  sets  out  the  same  proceed- 
ings in  the  replevin  suit,  up  to  the  judgment 
therein  for  a  return  of  the  goods,  and  for  dam- 
ages and  costs,  as  in  the  first  count  ;  and 
charges  the  defendant,  as  sheriff,  with  not 
having  taken  sufficient  security  to  prosecute 
the  suit,  or  to  return  the  goods,  &c.  But  the 
third  count  is  grossly  defective,  inasmuch  as  it 
omits  entirely  the  essential  averment,  that  a 
retorno  habendo  had  been  issued  and  elongata 
returned.  Such  a  return  is  indispensable,  in 
order  to  charge  the  sheriff  in  any  form  ;  for 
non  constat,  but  that  the  defendants  in  replevin 
might  have  had  a  return  of  the  goods  ;  and  if 
so,  the  sheriff  is  not  liable,  even  though  he 
took  no  security.  (1  Saund.,  195,  and  notes  ; 
18  Vin.  Abr.,  399;  Kindle  v.  Blades,  5  Taunt., 
227.)  The  defendant  is,  therefore,  entitled  to 
judgment  on  the  demurrer  to  the  third  count. 

The  fourth  count  alleges  as  the  gravamen, 
that  the  sheriff  made  deliverance  on  the  plaint 
in  replevin,  "without  taking  any  pledge  or 
security  to  the  said  plaintiffs  for  the  return  of 
the  said  goods,"  ,&c.,  without  adding,  in  the 
words  of  the  Statute,  "if  return  thereof 
should  be  adjudged."  This  averment  is  defect- 
ive, and  shows  no  cause  of  action  ;  because  it 
does  not  pursue  the  requisition  of  the  Statute. 
The  sheriff  may  have  done  his  duty,  pursuant 
to  the  Statute,  in  taking  "sufficient  security 
(in  his  own  name)  to  prosecute  the  suit,  and  to 
return  the  goods,  &c. ,  if  return  thereof  shall 
be  adjudged;"  and  yet,  every  word  in  this 
count  may  be  true.  This  count  is,  also,  liable 
to  the  same  fatal  objection  as  the  third  count, 
in  omitting  to  aver  that  a  retorno  habendo  was 
issued  and  returned  elongata.  It  merely  states 
the  judgment  in  favor  of  the  defendants  in 
replevin  ;  and  for  aught  that  appears,  they 
may  have  their  goods  whenever  they  please  to 
issue  their  execution  for  that  purpose. 

*The  defendant  is,  accordingly,  en-  [*441 
titled  to  judgment  on  the  demurrer  to  the 
fourth  count  also. 

Judgment  for  the  defendant,  accordingly. 

Cited  in— 4  Wend.,  618 ;  85  111.,  251 ;  8  Allen,  401. 


JACKSON,  ex  dem.  J.  B.  CLARK, 

MORSE. 

Sale  of  Land,  by  Comptroller,  for  Taxes — Pur- 
chaser Acquires  only  Contingent  Title — May  be 
Defeated  by  Proof  that  Tax  was  Paid  Before 
Sale. 
A  sale  of  land  by  the  Comptroller,  for  taxes,  is  of 

NOTE.— On  the  general  subject  of  tax  titles— How  far 
a  deed,  under  a  sale  for  taxes,  is  evidence  of  title — 
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no  validity,  if  the  taxes  were,  in  fact,  paid  to  the 
collector  ;  and  the  deed  executed  by  the  Comptrol- 
ler to  the  purchaser,  conveys  no  title. 

The  right  or  authority  to  sell,  under  the  Act  (sess. 
36,  ch.  32  ;  2  N.  R.  L.,  509),  is  founded  on  the  non- 
payment of  the  tax  ;  and  the  returns  made  to  the 
Comptroller  are  not  conclusive  evidence  of  that 
fact  :  though  sufficient  to  justify  him  in  the  dis- 
charge of  his  duty,  as  a  public  officer,  in  making  the 

A  purchaser  of  lands,  sold  at  public  auction,  for 
the  non-payment  of  taxes,  acquires  only  a  contin- 
gent title,  which  is  liable  to  be  defeated,  by  proof  of 
the  fact,  that  the  tax  (for  which  the  land  was  sold) 
was  paid  before  the  sale. 

Citations—  2  N.  B.  L.,  515  ;  4  Cr.,  403. 


was  an  action  of  ejectment,  brought  to 
-L  recover  seven  acres  of  land  in  the  south- 
west corner  of  lot  No.  6,  in  the  gore,  in  the 
town  of  Oxford  ;  and  was  tried  at  the  Chen- 
ango  Circuit,,  in  June  last,  before  Mr.  Chief 
Justice  Spencer. 

The  plaintiff  gave  in  evidence  a  deed  to  him, 
from  A..  M'Intyre,  the  Comptroller,  dated  Dec. 
20,  1817.  It  appeared  that  the  premises  in 
question  were  sold  to  the  lessor  of  the  plaintiff 
at  auction,  by  the  Comptroller,  pursuant  to  the 
Act  for  the  Assessment  and  Collection  of  Taxes, 
passed  April  5,  1813,  for  the  non-payment  of 
taxes,  in  the  years  1811  and  1812. 

The  defendant  proved  his  title  for  the  south 
part  of  lot  No.  6,  including  the  premises  in 
•question  ;  and  that  the  taxes  assessed  on  the 
land  for  1811  and  1812,  were  duly  paid  to  the 
collector  of  the  town  of  Oxford.  The  plaint- 
iff's counsel  objected  to  the  defense  ;  but  the 
Chief  Justice  charged  the  jury,  that  it  appear- 
ing that  the  taxes  for  1811  and  1812,  on  the 
land,  including  the  premises  in  question,  were 
duly  paid,  the  sale  by  the  Comptroller  was 
unauthorized  ;  and  his  deed  was,  therefore, 
invalid  ;  and  that  the  defense  was  good.  The 
jury,  accordingly,  found  a  verdict  for  the 
defendant. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  Clapp  for  the  plaintiff. 

Mr.    Vanderlyn  for  the  defendant. 

442*]  *  WOOD  WORTH,  J.,  delivered  the 
opinion  of  the  court  : 

The  premises  in  question  having  been  sold 
and  conveyed  to  the  lessor  of  the  plaintiff  by 
the  Comptroller,  for  the  non-payment  of  taxes, 
charged  in  the  years  1811  and  1812,  and  the 
defendant  having  proved,  on  the  trial,  that  the 
said  taxes  had  been  paid  to  the  collector  of 
Oxford,  in  each  of  those  years,  the  question  to 
be  decided  is,  whether  any  title  was  required 
by  the  plaintiff's  purchase. 

The  sale  was  made  in  consequence  of  a  re- 
turn that  the  whole  of  lot  No.  6  was  charge- 
able with  the  tax.  This  was  a  mistake  of  the 
assessors  ;  for  that  part  of  the  lot,  including 
the  premises,  had  been  assessed  separately, 
.and  the  taxes  paid. 

The  Comptroller  was  justified  in  selling,  for 
he  must  be  governed  by  the  returns  before 


him  ;  the  conveyance  will  be  conclusive  evi- 
dence that  the  sale  was  regular. 

The  Statute  declares  that  the  conveyance 
shall  vest  an  absolute  estate  in  fee  simple  in 
the  purchaser  ;  which  it  does,  if  the  tax  has 
not  been  paid  ;  but  if  it  has  been  paid,  then 
no  estate  passes  by  the  sale,  for  the  Statute  in- 
tended to  devest  the  title  of  the  former  owner, 
for  non-payment  of  the  tax,  and  for  that  only; 
and  it  must  be  so  construed.  The  title  ac- 
quired by  the  purchaser  is  contingent,  so  far 
as  it  may  be  affected  by  establishing  the  fact 
that  the  tax  had  been  paid  before  the  sale  was 
made.  This  is  an  implied  condition  annexed 
to  every  grant  of  this  kind,  founded  on  a 
sound  construction  of  the  law,  with  which  the 
purchaser  is  presumed  to  be  acquainted  ;  he 
purchases  subject  to  this  risk,  and  if  his  title 
is  defeated,  he  must  look  to  the  State  for  the 
relief  which  such  a  case  requires.  By  the  17th 
section  of  the  Act  (2  N.  R.  L.,  515),  the  tax 
laid  is  declared  to  be  a  lien  on  the  land  ;  and 
if  not  paid  within  a  certain  time,  the  Comp 
troller  is  authorized  to  sell.  The  right  to  sell 
is  founded  upon  the  fact  of  non-payment ; 
the  returns  made  to  the  Comptroller  are  not 
conclusive  evidence  of  the  fact,  but  only 
prima  facie,  and  such  as  will  justify  him,  as 
an  officer,  in  the  discharge  of  his  duty.  The 
validity  of  the  sale  and  conveyance  are  neces- 
sarily to  depend  on  the  contingency  of  non- 
payment ;  when  this  is  drawn  in  question,  it  is 
competent  to  prove  payment,  and  by  so  doing, 
no  rule  of  law  is  violated  ;  *it  is  not  [*443 
permitting  parol  evidence  to  impugn  or  destroy 
a  written  contract,  but  is  consistent  with  the 
deed  ;  and  if  the  deed  is  thereby  defeated,  it 
arises  upon  the  proof  of  a  fact,  upon  which, by 
law,  the  operation  of  the  deed  was  made  to  de- 
pend, at  the  time  it  was  executed. 

The  principle  laid  down  in  the  case  of 
Stead's  Ac' rs  v.  Course,  4  Cr.,  403,  applies  to 
the  present  case.  The  question  was,  whether 
the  collector  had  acted  in  conformity  to  the 
law  from  which  his  power  was  derived,  and 
it  was  decided  that  it  was  incumbent  on  the 
vendee  to  prove  the  authority  to  sell.  The 
court  say,  "it  would  be  going  to  far  too  say 
that  a  collector,  selling  land  with  or  without 
authority,  could,  by  his  conveyance,  transfer 
the  title  of  the  rightful  proprietor." 

I  understand  this,  as  applying  not  only  to 
a  case  where  the  officer  deviates  from  the 
course  prescribed  by  the  law,  but,  also,  where 
he  has  acted  regularly  according  to  the  facts 
before  him  ;  yet,  upon  subsequent  inquiry,  it 
is  ascertained  that  the  tax  supposed  to  be 
due,  and  which  alone  authorizes  a  sale,  has 
been  satisfied. 

Motion  for  a  new  trial  denied. 

Cited  in— 7  Wend.,  150:  8  Wend.,  681;  11  Wend., 
432;  2  Hill,  568  ;  3  Den.,  600 ;  3  Barb.  Ch.,  578 ;  2  N. 
Y.,  69 ;  11  N.  Y.,  76 ;  55  N.  Y.,  196 ;  2  Barb.,  118 ;  5 
Barb.,  569;  9  Barb.,  412;  10  Barb.,  476;  12  Barb.,  244; 
4  Leg.  Obs..  307 ;  16  How.  U.  S.,  619 ;  2  Sawy.,  560  ; 
59  Mo. ,237. 


Necessity  of  exact  compliance  with  all  statutory  pro- 
visions, see  Games  v.  Stiles,  14  Pet.,  322 ;  Tolman  v. 
Emerson,  4  Pick..  162 ;  Langdon  v.  Poor,  20  Vt.,  15 ; 
Rubey  v.  Huntsman,  32  Mo.,  501 ;  Minor  v.  Presi- 
dent of  Natchez,  4  S.  &  M.,  628;  Thatcher  v.  Powell, 
«  Wheat.,  127;  Keene  v.  Houghton,  19  Me.,  368; 
Worthing  v.  Webster,  45  Me.,  270 ;  Lane  v.  Bommel- 
man,  21111.,  143;  Pillow  v.  Roberts,  13  How.,  475; 
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Church  y.  Oilman,  15  Wend.,  658 ;  Atkins  v.  Kin- 
nan,  20  Wend.,  241 :  Marshall  v.  Benson,  48  Wis., 
558 :  McCann  v.  Merriam,  11  Neb.,  241 ;  Long  v. 
Wolf,  25  Kan.,  552;  Porster  v.  Forster,  129  Mass., 
559;  Wiggin  v.  Temple,  73  Me.,  380:  Shackleford  v. 
Hooper,  65  Ga.,  366;  Wilson  v.  Crafts,  56  la.,  450; 
Crooks  v.  Whitford,  47  Mich.,  283.  See,  also,  the 
various  State  statutes  on  the  subject. 
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LEWIS  ET  ux.  v.  BABCOCK. 

Pleading  and  Practice — Action  of  Trespass  by 
Husband  and  Wife,  for  Personal  Injury  to 
Wife — Declaration  also  Containing  Cause  of 
Action,  for  which  Husband  Alone  might  Sue — 
Bad  on  Demurrer,  but  Good  after  Verdict. 

A  declaration  in  trespass,  by  husband  and  wife, 
for  a  personal  injury  to  the  wife,  containing,  also, 
a  cause  of  action,  for  which  the  husband  alone 
might  sue,  as  the  loss  of  her  company  and  assist- 
ance, in  consequence  of  the  battery,  &c.,  is  good, 
after  verdict,  though  it  would  be  bad  on  demurrer. 

Citations— 1  Chit.  PL,  61 ;  1  Salk.,  119,  n.;  2  Ld. 
Rayin..  1031 ;  2  Chit.  PL,  374,  n.  o,  r ;  Str.,  1094 ;  11 
Mod.,  264 ;  Sid.,  224  ;  Keb.,  784. 

THIS  was  an  action  of  trespass  and  assault, 
•fee.  The  declaration,  after  stating  that 
the  defendant  drove  a  sleigh,  on  the  highway, 
with  great  force  and  violence  against  the 
sleigh  in  which  the  plaintiff ,  L.,  and  his  wife, 
were  riding,  and  run  one  of  the  shafts  of  the 
defendant's  sleigh  into  the  plaintiff's  sleigh, 
and  struck  his  wife,  and  broke  her  arm,  &c., 
added  "  whereby  also,  during  all  that  time,  he, 
the  said  H.  L.,  was  deprived  of  all  the  com- 
fort, benefit  and  assistance  of  the  said  N., 
his  wife,  in  his  domestic  affairs,  which  he 
might,  and  otherwise  would  have  had  ;  and 
thereby,  also,  he,  the  said  H.  L.,  was  then  and 
4.44.*!  there  forced,  and  obliged  *to  pay,  lay 
out  and  expend,  and  hath  necessarily  paid, 
laid  out  and  expended  divers  sums  of  money, 
in  the  whole  amounting  to  $500,  in  and  about 
endeavoring  to  heal  and  cure  the  said  N.,  his 
wife,  of  the  sickness,  soreness,  lameness  and 
disorder  aforesaid,  occasioned  by  the  assault, 
beating,  &c.,  aforesaid."  The  defendant 
pleaded  "not  guilt}7."  On  the  trial,  the  jury 
found  a  verdict  for  the  plaintiffs,  generally. 

The  defendant  moved  in  arrest  of  judgment, 
on  the  ground  that  the  declaration  contained 
a  substantive  cause  of  action  for  the  husband 
alone,  and  which  is  material  to  the  damages, 
and  which  ought  not  to  have  been  joined  with 
the  assault  and  battery  of  the  wife. 

Mr.  Kirkland,  for  tlie  defendant.  He  cited 
1  Chit.  PL,  61  ;  2  Chit,  PL,  374,  notes  o,  r;  Ld. 
Rayra.,  1208,  1031,  1381,  ;  2  Johns.  Cas.,  17. 

Mr.  Campbell,  contra,  cited  1  Salk.,  119; 
Ld.  Raym..  1031  ;  S.  C.,  2  Str.  1094,  and  re- 
lied on  Russell  v.  Corne,  as  in  point.  Holt, 
C h.  J.,  in  that  case,  said  that  he  would  not 
intend  that  the  judge  allowed  any  evidence 
to  be  given  as  to  the  special  damage  to  the 
husband.  Chitty  (on  PI.,  62,)  says,  though 
the  declaration  would  be  bad  on  demurrer,  it 
is  good  after  verdict. 

Per  Curiam.  There  is  no  doubt,  that  upon 
demurrer.the  objection  would  prevail ;  but  we 
incline  to  the  opinion  that  it  is  not  good  in 
arrest  of  judgment. 

Chitty  says  (1  Chit.  PI.,  61),  "  if  the  action 
be  brought  for  the  personal  suffering  or  injury 
of  the  wife,  the  declaration  ought  to  conclude 
to  their  damage  (husband  and  wife),  and  not 
to  that  of  the  husband  alone,  for  the  damages 
will  survive  to  the  wife,  if  the  husband  die  be- 
fore they  are  recovered  ;  and  care  must  be 
taken  not  to  include  in  the  declaration  any 
statement  of  a  cause  of  action,  for  which  the 
husband  alone  ought  to  sue."  In  Russell  v. 
Corne,  1  Salk.,  119,  and  note,  the  husband  and 
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wife  sued  for  the  battery  and  false  imprison- 
ment of  the  wife,  per  quod  the  husband's  busi- 
ness remained  undone.  And  after  verdict, 
there  *was  a  motion  in  arrest  of  judg-  [*44& 
ment ;  but  Holt,  Ch.  J.,  said  :  "  I  will  not  in- 
tend the  judge  suffered  that  to  be  given  in  evi- 
dence ;"  and  the  plaintiffs  had  judgment.  (£ 
Ld.  Raym.,  1031  ;  2  Chit.  PL,  374,  notes  o,  r; 
SmaUey  v.  Kerfoot,  Str.,  1094.)  In  Todd  v. 
Bedford,  11  Mod.,  264,  for  assaulting  the  wife, 
and  driving  a  coach  over  her,  and  that  the 
husband  laid  out  money  in  her  cure,  a  motion 
in  arrest  was  denied.  It  seems,  after  verdict, 
that  where  there  is  a  proper  cause  of  action 
in  the  wife,  though  circumstances  are  added, 
which  are  actionable  by  the  husband  only,  the 
declaration  is  good  by  husband  and  wife  ;  and 
the  additional  circumstances  are  only  regarded 
as  matter  of  aggravation.  In  Staunton  v. 
Hobart,  Sid.,  224  ;  Keb.,  784,  trespass  for  beat- 
ing the  wife,  and  tearing  her  coat,  ad  damnum 
ipsorum,  was  held  bad  after  verdict.  But  that 
ancient  case  stands  opposed  by  a  current  of 
subsequent  decisions,  which  are  reviewed  in 
the  notes  to  Russell  v.  Corne,  1  Salk.,  119,  6th 
ed.,  by  Evans. 

Upon  the  whole,  we  think  the  plaintiffs  are 
entitled  to  judgment  on  the  verdict. 

Judgment  for  the  plaintiffs. 

Cited  in— 2  Hill,  316 ;  22  Barb.,  397 ;  35  Barb.,  71 ;  21 
How.  Pr.,  375;  55  Mo.,  458. 


P.  S.  SMITH  v.  E.  AND  J.  ALWORTH. 

Pleading  and  Practice — Demand  of  Oyer  of 
Deed  by  Defendant — Defendant  not  Compelled 
to  Plead,  without  it — Waiver  of  Objection  that 
Names  of  Witnesses  were  not  Given  in  Oyer. 

A  defendant  who  craves  oyer  of  a  deed,  is  entitled 
to  a  copy  of  the  attestation,  and  names  of  the  wit- 
nesses. 

A  defendant  who  is  entitled  to  oyer,  cannot  be 
compelled  to  plead  without  it.  But  if  he  elects  to 
answer,  it  is  a  waiver  of  the  objection  that  the 
names  of  the  witnesses  were  not  given  in  the  oyer, 
and  cannot  be  a  ground  of  demurrer  to  the  decla- 
ration. 

Citations— 1  Tidd.  Pr.,  527,  528;  Willes,  288:  Act, 
sess.  41,  ch.  94,  sec.  17. 

DEBT  on  a  bond,  conditioned,  that  whereas 
the  plaintiff  had  obtained  a  judgment 
against  J.  A.,  defendant,  before  Nehemiah 
Huntington,  Esq.  (a  justice  of  the  peace),  for 
$44. 05, on  a  verdict,  that^'if  the  said  J. A. should 
prosecute  his  appeal  from  the  said  judgment, 
with  all  due  diligence,  to  a  decision  in  the 
Court  of  Common  Pleas  of  Madison  Co.,  and 
pay  the  said  judgment,  together  with  the  in- 
terest thereon,  and  the  costs  of  such  appeal,  in 
case  judgment  be  had  thereon  against  him," 
&c. 

The  defendant,  after  craving  oyer  of  the 
bond,  condition,  *and  an  indorsement  [*446 
thereon,  in  these  words  :  "I  approve  of  the 
security  within  given,  Nehemiah  Huntington, 
Justice  of  the  Peace,"  demurred  to  the  dec- 
laration, and  assigned  for  causes  of  demurrer: 
1.  That  it  did  not  appear  that  the  bond  was 
executed  in  the  presence  of  any  witnesses.  2. 
That  it  did  not  appear  that  the  money  men- 
tioned in  the  condition  of  the  bond  was  to  be 
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paid  to  the  plaintiff.  3.  That  it  did  not  ap- 
pear that  the  judgment  was  obtained  before 
N.  H.,  by  virtue  of,  or  pursuant  to,  any  law 
of  the  State.  There  was  a  joinder  in  demur- 
rer, and  the  cause  was  submitted  to  the  court 
without  argument. 

WOOD  WORTH  J.,  delivered  the  opinion  of 
the  court  : 

The  first  cause  of  demurrer  is,  that  it  does 
not  appear  that  the  bond  was  executed  in  the 
presence  of  any  witness.  A  defendant,  who 
prays  oyer  of  a  deed,  is  entitled  to  a  copy  of 
the  attestation  and  names  of  the  witnesses,  as 
well  as  every  other  part  of  the  deed.  (1  Tidd 
Pr.,  527;  Willes,  288.)  And  where  the  defend- 
ant is  .entitled  to  have  oyer,  it  cannot  be  dis- 
pensed with  by  the  court ;  nor  can  he  be  com- 
pelled to  plead  without  it.  (1  Tidd  Pr.,  528.) 
But  the  defendant  cannot  avail  himself  of  this 
objection  on  demurrer.  He  was  not  bound  to 
plead  until  the  names  of  the  witnesses  were 
given;  but  if  he  elects  to  answer,  it  is  a  waiver 
of  the  objection,  and  the  court  will  presume 
that  the  bond  was  well  executed. 

The  remaining  causes  of  demurrer  appear  to 
be  fiivolous.  The  money  in  the  condition  was 
payable  to  the  plaintiff,  by  necessary  intend- 
ment,  he  having  obtained  a  judgment  against 
James  Alworth,  and  the  condition  being  to  pay 
the  same,  with  interest  and  costs. 

This  court  will  presume  that  the  judgment 
set  out  in  the  condition,  is  a  valid  judgment, 
until  the  contrary  appears,  and  that  the  bond 
was  legally  taken  on  an  appeal  to  the  Common 
Pleas.  The  condition  is  in  the  words  pre- 
scribed by  the  Act  to  Extend  the  Jurisdiction 
of  Justices  of  the  Peace  (sess.  41.  ch.  94,  sec. 
17). 

The  indorsement  by  the  justice  approving 
447*]  the  security,  *is  admitted  by  the  demur- 
rer, and  must  be  considered  as  made  in  pursu- 
ance of  the  directions  of  the  Act. 

The  plaintiff  is  entitled  to  judgment,  and 
the  defendants  have  leave  to  plead  de  novo,  in 
twenty  days,  on  payment  of  costs. 

Judgment  for  the  plaintiff. 


'REMSEN.  Surviving  Ex'r  of  R., 

v. 
CONKLIN. 

Non-payment  of  Rent — Rent  Payable  at  Such 
Place  in  A.  as  Lessor  should  Appoint — Failure 
of  Lessor  to  make  Appointment  and  Give  Notice 
— Lessee  Still  Bound  to  Deliver  Rent  on  the 
Land — Defendant  must  Plead  Readiness  to 
Deliver. 

Where  a  lessor  proceeds  for  a  forfeiture,  or  to  en- 
force a  penalty,  he  must  show  a  demand  of  the  rent 
on  the  very  day  it  was  payable.  But  where  the  rent 
is  payable  on  the  land,  and  he  brings  an  action  of 
covenant,  or  proceeds  by  distress  to  recover  the 
rent,  he  need  not  show  a  previous  demand,  although 
the  rent  was  payable  on  demand.  And  it  is  a  jrood 
defense  for  the  tenant  that  he  was  ready  on  the  land 
to  pay.  but  that  the  lessor  was  not  there  to  receive 
the  rent. 

But  if  the  rent  is  payable  at  a  place  off  the  land, 
and  there  is  a  clause  of  distress,  in  case  the  rent, 
being  lawfully  demanded  at  such  place,  is  in  arrear, 
the  lessor  cannot  distrain  without  a  previous  de- 
mand of  the  rent. 
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In  a  lease  of  land  in  the  County  of  Oneida,  the 
rent  was  reserved  in  wheat,  to  be  delivered  annually, 
at  such  place  in  the  City  of  Albany  as  the  lessor 
should  appoint.  Held,  in  an  action  of  covenant  for 
arrears  of  rent,  that  it  was  the  duty  of  the  lessor  to 
appoint  the  place  in  Albany,  and  give  notice  thereof 
to  the  lessee;  and  that,  in  default  of  such  appoint- 
ment and  notice,  the  rent  was  payable  on  the  land; 
and  therefore  the  lessee  should  plead  a  tender,  or 
that  he  was  ready  on  the  land  to  deliver  the  wheat, 
&c. 

Citations— Bac.  Abr.,  Rent,  I;  1  Inst.,  210,  211;  Bac. 
Abr.,  Tender,  C. 

THIS  was  an  action  of  covenant  for  the  non- 
payment of  rent.  The  declaration  was  on 
a  lease  of  a  lot  of  land  in  Oneida  Co.,  from  the 
executors  of  R.,  to  one  James  Farr,  who  as- 
signed the  same  to  the  defendant,  dated  Aug. 
19,  1794.  The  covenant  was  a  follows:  "Yield- 
ing and  paying,  &c.,  yearly,  and  every  year 
(after  four  years  from  the  1st  of  August,  1794), 
upon  the  first  day  of  February  in  every  year,  at 
such  place  in  the  City  of  Albany,  as  the  said 
parties  of  the  first  part,  their  heirs  or  assigns, 
shall,  for  that  purpose,  from  time  to  time,  ap- 
point, the  yearly  rent  of  ninety -two  bushels 
and  four  fifths  of  a  bushel,  of  good  merchanta- 
ble winter  wheat."  The  plaintiff  averred  that 
after  the  making  of  the  lease,  and  the  assign- 
ment to  the  defendant,  to  wit:  on  Feb.  1, 1819, 
a  large  quantity  of  wheat,  to  wit :  2,000  bushels 
of  winter  wheat,  of  the  value  of  $2,000,  for  the 
rent  aforesaid,  for  twenty  years,  became,  and 
were  in  arrear,  and  unpaid,  &c..  and  that  the 
defendant,  though  often  requested,  &c.,  has 
not  kept  the  said  covenant,  but  has  refused, 
&c. 

*The  defendant  pleaded  in  bar,  that  [*448 
the  plaintiff  had  not,  from  time  to  time,  or  at 
any  time,  appointed  a  place,  in  the  City  of 
Albany,  for  the  defendant  to  pay  the  rents, 
&c, ,  to  wit :  on  the  first  day  of  February  in 
each  year,  with  a  verification. 

To  this  plea,  there  was  a  general  demurrer 
and  joinder. 

Mr.  N.  Williams,  in  support  of  the  demurrer: 

1.  The  plea  contains  no  prayer  for  judgment 
which  is  held  to  be  necessary.     (1  Chit.  PI., 
538,  539;  2  Chit.  PL,  422.)    This  is  a  defect  in 
substance.     (1  Chit.  PI.,  445;  1  Tidd.  Pr.,  597, 
598,  599.)     Without  a  prayer  for  judgment, 
there  is  no  proper  conclusion  to  the  plea.  (Co. 
Lilt.,  383.) 

2.  Is  the  plaintiff  to  lose  his  rent  because  he 
omitted  to  appoint  a  place  in  Albany  for  the 
delivery  of  the  wheat?    The  defendant  does 
not  say  that  he  was  ready  in  Albany  to  deliver 
the  wheat,  or  that  he  was  ready  to  deliver  it 
at  any  place  whatever. 

As  no  place  in  Albany  was  appointed,  it  was 
the  duty  of  the  tenant  to  seek  the  landlord,  and 
find  out  from  him  where  he  wished  to  have  the 
wheat  delivered.  In  other  cases  of  covenant, 
as  to  deliver  wheat,  timber,  &c.,  where  no 
place  of  delivery  is  fixed,  the  obligor  is  not 
bound  to  carry  it  about,  but  must  go  to  the 
obligee,  and  find  where  he  will  have  it,  and 
there  it  must  be  delivered.  (Co.  Litt.,  210  b.) 
Or,  if  the  defendant  was  desirous  to  pay  the 
rent,  and  to  deliver  it  at  Albany,  he  might  have 
deposited  it  there  in  store,  subject  to  the  order 
of  the  plaintiff,  and  that  would  have  been  a 
good  defense  in  this  action. 

3.  There  being  no  place  appointed  off  the 
land  for  the  payment  of  the  rent,  and  which  is 
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at  the  option  of  the  landlord,  it  was  payable 
on  the  land,  and  the  defendant  was  bound  to 
aver  and  prove  a  tender  of  it  there.  (Co.  Litt., 
210  b,  211  a.)  Without  showing  a  tender,  or, 
a"t  least,  a  readiness  to  perform,  the  plea  is  no 
bar.  It  is  not  necessary  for  the  landlord,  un- 
less he  means  to  proceed  for  a  forfeiture,  to 
demand  the  rent.  (4  Bac.  Abr.,  Rent,  I.)  The 
party  bound,  must  be  ready  to  perform,  and 
that  must  be  averred  and  proved.  (7  Johns., 
24;  5  Johns.,  119.) 

Again;  this  may  be  considered  as  a  privilege 
449*1  and  benefit  *of  the  landlord,  and  as 
such  may  be  waived  by  him.  If  waived,  it  is 
the  same  as  if  nothing  had  been  said  in  the 
lease  as  to  the  place  of  delivering  the  wheat, 
and  it  must  be  delivered  on  the  land. 

4.  This  is  not  a  condition,  which  must  be 
expressed  by  apt  words.  (Sheph.  Touch.,  160; 
Woodf.  Ten.,  316.)  If  the  proviso,  or  condi- 
tion, be  the  words  of  the  lessee,  to  compel  the 
lessor  to  do  something,  it  is  a  covenant,  not  a 
condition.  At  most,  this  is  an  independent 
covenant.  It  is  not  a  condition  precedent. 
(1  H.  Bl.,  373 ;  6  T.  R.,  573 ;  8  T.  R.,  373,  375; 
10  East,  295.)  The  reason  of  the  doctrine  on 
this  subject  is,  that  where  the  defendant  has 
enjoyed  a  principal  part  of  the  consideration 
for  which  he  entered  into  the  covenant,  it 
would  be  unjust,  because  there  was  a  failure 
in  a  small  part,  for  which  he  has  an  action  for 
damages,  that  he  should  be  allowed  to  enjoy 
what  he  has  received,  without  paying  for  it. 
(1  Saund.,  320  e;  1  Chit.  PI.,  314  ;  7  Johns., 
249.)  Here,  the  tenant  has  enjoyed  the  prem- 
ises for  twenty  years  under  this  lease,  and  has 
paid  no  rent.  He  has  sustained  no  damage 
or  inconvenience  from  there  being  no  place 
appointed  by  the  lessor  for  the  delivery  of  the 
wheat.  Is  the  plaintiff  to  be  forever  barred 
from  receiving  this  rent,  because  he  did  not 
appoint  a  place  for  its  payment? 

Mr.  Kirkland,  contra.  If  the  plea  is  bad  in 
form,  for  want  of  a  proper  conclusion,  the 
defendent  should  have  demurred  specially. 
But  it  is  unnecessary  to  examine  that  objection, 
for  the  declaration  is  bad.  This  case  is  to  be 
decided  on  general  principles,  rather  than  by 
the  analogy  of  particular  cases.  If  we  look  at 
the  plain  intent  of  the  parties,  and  the  good 
sense  of  the  contract,  there  can  be  no  difficulty. 
The  lessee  had  a  right  to  wait  until  the  lessor 
had  designated  a  place  for  the  delivery  of  the 
wheat.  He  could  not  perform  his  covenant 
without  some  act  previously  done  on  the  part 
of  the  lessor.  The  cases  cited  as  to  the  general 
rule,  in  regard  to  covenants,  dependent  or  in- 
dependent, are  not  applicable  to  the  present 
case.  This  was,  at  least,  a  quasi  condition 
precedent,  and  the  lessor  was  bound  to  inform 
the  lessee  of  the  place  in  A.  where  the  rent  was 
45O*]  to  be  paid,  or  *the  wheat  delivered. 
Until  this  precedent  act  was  done  by  the  lessor, 
there  was  no  duty  on  the  part  of  the  lessee,  for 
the  non-performance  of  which  the  lessor  could 
have  an  action.  (Rammy  v.  Alexander,  Yelv. , 
76;  3  Salk.,  308-310.)  That  the  lessor  has  slept 
on  his  rights  for  twenty  years,  can  be  no  reason 
for  adopting  any  new  rule  of  construction  in 
his  favor. 

SPENCER.  Ch.  J.,  delivered  the  opinion  of 
the  court : 
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There  is  a  distinction  running  through  the 
books  between  a  proceeding  by  the  lessor,  with 
a  view  to  a  forfeiture  of  the  estate  of  the 
tenant,  or  to  impose  a  penalty  on  him,  and  a 
proceeding  to  recover  the  rent  in  an  action  of 
covenant,  or  by  distress.  In  the  two  former 
cases,  there  must  be  a  strict  demand  of  the 
rent  on  the  very  day  it  is  payable.  In  the 
latter  cases,  there  need  not  to  be  a  previous 
demand,  although  the  rent  be  payable  on  de- 
mand. But  in  such  case,  the  rent  must  be 
payable  on  the  land  ;  and  then  it  would  be  a 
good  defense  for  the  tenant,  that  he  was  ready 
on  the  land  to  pay,  had  the  lessor  been  there  to 
receive  it.  There  is  another  distinction  ;  if  the 
rent  be  payable  at  a  place  off  the  land,  with  a 
clause,  that  if  the  rent  be  behind,  being  law- 
fully demanded  at  the  place  off  the  land,  and 
a  distress  is  given,  the  lessor  cannot  distrain 
without  a  previous  demand.  (Bac.  Abr.,  Rent, 

I.) 

I  am  inclined  to  the  opinion,  that  as  the  rent 
was  in.  this  case  payable  at  such  place  in  the 
City  of  Albany  as  the  lessor  should,  from  time 
to  time,  appoint,  and  this  being  for  the  benefit 
of  the  landlord,  and  to  the  prejudice  of  the 
tenant,  that  it  became  the  duty  of  the  land- 
lords, if  they  would  have  the  rent  payable 
there,  to  make  the  appointment,  and  give 
notice  to  the  defendant  ;  and  in  case  this  ap- 
pointment was  not  made  and  notice  given,  the 
consequence  would  be,  that  the  defendant 
would  be  absolved  from  delivering  the  wheat 
in  Albany  ;  but  still  he  would  be  bound  to 
deliver  it  on  the  land,  for  rent  issuing  out  of 
land,  where  no  place  is  appointed,  is  payable 
on  the  land  (1  Inst.,  210,  211;  Bac.  Abr., 
Tender,  C) ;  and  hence,  it  became  necessary 
for  the  defendant  to  plead  a  tender,  or  a  read- 
iness to  deliver  the  *wheat  upon  the  [*451 
land.  The  plea  not  having  stated  this,  is  bad. 

Judgment  for  the  plaintiff,  with  leave  to  the 
defendant  to  amend,  on  payment  of  costs. 

Overruled— 4  Wend.,  317  ;  11  N.  Y.,  85. 
Cited  in-5  Cow.,  100. 


ROBERTSON  v.  LYNCH. 

Pleading  and  Practice — Goods  Sold  under  Special 
Agreement — Plaintiff  Cannot  Abandon  Special 
Count  and  Resort  to  General  Count —  Variance 
— Declaration — Proof  as  to  Time  and  Place — 
What  Sufficient  to  Defeat  Recovery  on  Special 
Counts — Evidence. 

Where  there  is  a  count  on  a  special  agreement, 
and  a  general  count  for  goods  sold  and  delivered, 
the  plaintiff  may,  if  he  fails  to  prove  the  special 
agreement,  abandon  the  special  count,  and  resort  to 
the  general  count ;  but  this  cannot  be  done,  if  the 
goods  were,  in  fact,  sold  under  the  special  agree- 
ment, and  the  plaintiff  tnight,  if  he  had  framed  the 
special  count  properly,  have  recovered  upon  it. 

Where  the  contract  stated  in  the  declaration  is  on 
a  past  consideration  for  the  delivery  of  goods, 
without  mentioning  the  place  of  delivery,  and  in 
the  alternative  as  to  the  time ;  and  the  contract 
proved,  was  on  an  executory  consideration,  to  de- 
liver goods  at  a  particular  time  and  place  men- 
tioned, the  variance  was  held  fatal,  and  the  verdict 
was  set  aside. 

It  seems  that  a  clerk,  who  has  sent  goods,  and 
made  the  entries  in  the  plaintiff's  book,  may  be 
allowed  to  refresh  his  memory,  as  to  the  quantity 
and  quality  of  the  goods,  from  an  extract  made  by 
him  from  the  original  entries. 
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It  seems  that  a  copy  of  a  letter  which  the  witness 
swore  was  a  true  copy  of  the  original  copy  in  the 
plaintiff's  letter  book,  made  by  him  at  the  time,  from 
the  original  letter  put  by  him  in  the  postoffice,  is 
admissible,  after  notice  had  been  {riven  to  the  de- 
fendant to  produce  the  original  letter. 

THIS  was  an  action  of  assumpsti,  tiied  at  the 
Oneida  Circuit,  in  June  last.  The  declara- 
tion contained  two  special  counts.     The  first 
count  charged  that  the  defendant,  on  Feb.  1, 
1818,  in  consideration  that  the  plaintiff  had 
delivered  to  him  fifteen  bags  of  wool,  of  the 
value  of  $1,070.92,  to  be  manufactured  into 
satinets,  for  a  certain  reward  to  be  paid  to 
him,  promised  that  he  would  cause  the  said 
wool  to  be  manufactured  into  satinets  for  the 
plaintiff,  early  in  the  next   spring  after  the 
delivery  of  the  said  wool,  or  as  soon  after  as 
the  same  could  be  manufactured  by  the  de- 
fendant, or  his  agents,  &c,,  or  when  the  de- 
fendant should    be    thereto,   afterwards,    re- 
quested, &c.     The  plaintiff  averred  that  the  ! 
satinets  were  manufactured  by  the  defendant,  j 
and  demanded  by  the  plaintiff,  who  offered  to  j 
pay  the  charges  for  manufacturing  them,  but  j 
the  defendant  refused,  &c.,  and  converted  the 
same  to  his  own    use.     The    second    count 
charged  that  the  defendant,  on  Feb.  1,  1818,  in  j 
consideration  that  the  plaintiff  had  delivered  j 
to  the  defendant  a  quantity  of  wool  of  the  j 
value  of  $1,070.92,  to  be  manufactured  into  ' 
satinets,  for  a  certain  reward,  undertook  and 
promised  to  manufacture  the  said  wool,  and 
452*]  deliver  the  satinets  to   the  *plaintiff 
early  the  next  spring,  or  when  the  defendant 
should  be  thereto,  afterwards,  requested,  and 
to  render  to  the  plaintiff  a  reasonable  and  just 
account    thereof,    when    requested ;  but,    al- 
though, &c.,  the  defendant  has  not  manufac- 
tured the  wool,  but  refuses  so  to  do,  or  to 
account  for  the  same,  &c.     The  declaration 
contained,  also,  the  general  counts  for  goods 
sold  and  delivered,  and  the  common  money 
counts.  The  defendant  pleaded  non  qsmmpsit. 
At  the  trial,  the  plaintiff  gave  in  evidence  a 
letter  to  him  from  the  defendant,  dated  Nov. 
15,  1817,  offering  to  manufacture  satinets  at 
sixty-three    cents    per    yard,  if  the    plaintiff 
would  furnish  the  wool  for  that  purpose  ;  the 
wool  to  be  delivered  to  the  defendant  in  N.  Y. , 
and  the  satinets  to  be  delivered  to  the  plaintiff 
in  N.  Y. ;  also,  a  letter  from  the  defendant  to 
the  plaintiff,  dated  Dec.  7,  1817,  in  which  the 
defendant  says,  "if  you  should  conclude  to 
send  some  wool   this  fall,  you  may  rely  on 
having  justice  done  you,  and  the  goods  shall 
be  delivered  early  in  the  spring."     A  clerk  of 
the  plaintiff  proved  that  the  plaintiff,  in  con- 
sequence of  the  defendant's  letter  of  Nov.  15, 
sent  him,  in  Dec.,  1817,  2.047J  Ibs.  of  wool  of 
various  qualities. 

The  evidence,  as  stated  in  the  case,  went  to 
show  that  the  wool  was  delivered  to  the  de- 
fendant pursuant  to  that  special  agreement. 
And  the  account  of  the  plaintiff's  claim  exhib- 
ited to  the  jury,  showed  that  he  relied  on  the 
special  contract,  as  stated  in  the  defendant's 
letters  of  Nov.  15  and  Dec.  7,  1817.  The  prin- 
cipal objection,  at  the  trial,  on  the  part  of  the 
defendant,  was  that  the  contract  proved  varied 
from  the  contract  declared  on,  and  that  the 
plaintiff  could  not,  therefore,  recover  ;  but  the 
judge  overruled  the  objection. 
JOHNS.  REP.,  18. 


The  defendant  also  objected  to  the  testi- 
mony of  the  plaintiff's  clerk,  who  was  permit- 
ted to  swear  to  the  exact  quantity  of  wool 
delivered,  and  the  various  qualities  of  it,  by 
referring  to  an  extract  from  the  plaintiff's  day 
book  of  entries,  made  by  himself,  at  the  time 
of  delivery.  He  said  that  he  perfectly  recol- 
lected the  fact  of  the  delivery  of  the  wool,  in 
consequence  of  the  defendant's  letters,  and  of 
his  making  the  original  entry  thereof  in  the 
plaintiff's  day*book,  but  that  he  could  [*453 
not  state  the  precise  quantity,  nor  the  different 
qualities,  without  refreshing  his  memory,  by 
referring  to  a  copy  of  the  entries  which  he  had 
made.  The  defendant  also  objected  to  the 
copy  of  a  letter  from  the  plaintiff  to  the  de- 
fendant. The  clerk  testified  that  he  had  copied 
the  original  letter  into  the  plaintiff's  letter 
book,  and  then  put  it  into  the  postoffice,  and 
that  the  copy  then  offered  was  a  true  copy 
made  by  him  from  the  copy  in  the  letter  book. 
The  judge  allowed  the  copy  to  be  read  in 
evidence,  after  notice  given  to  the  defendant  to 
produce  the  original.  There  was,  also,  an 
objection  to  the  allowance  of  interest.  The 
jury  found  a  verdict  for  the  plaintiff  for 
$1,128.20. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  J.  Lynch,  the  defendant,  contended : 

1.  That  the  clerk  of  the  plaintiff  should  not 
have  been  allowed  to  refer  to  his  extract  or 
copy  from  the  plaintiff's  day  book,  to  refresh 
his  memory,  but   that  the  original  book    of 
entries  should  have  been  produced.     (3  T.  R. , 
752,  754.) 

2.  That  the  copy  of  a  copy  of  an  original 
letter  in   the   plaintiff's  letter  book  was  not 
evidence.     In  Liebman  v.  Pooley,  1  Stark.  N. 
P.,   169,  after  notice  to  produce  an  original 
letter,  Lord  Ellenborough  said  that  parol  evi- 
dence of  its  contents  might  be  given,  but  he 
decided  that  the  contents  would  not  be  proved 
by  a  copy  of  the  original  copy. 

3.  There  was  a  material  variance  between 
the  contract  proved  and  the  contract  set  forth 
in  the  declaration.    Where  the  plaintilf  counts 
on  a  special  contract,  he  is  strictly  confined  in 
his  proof  to  the  one  stated    The  only  contract 
shown  is  that  contained  in  the  letters  of  Nov. 
15  and  Dec.    7,   1817.     The   contract   in  the 
declaration  is,  that  the  defendant,  in  consid- 
eration that  the  plaintiff  had  delivered  to  him 
a  quantity  of  wool,  &c.,  promised,  &c.  (Doug., 
668  ;  2  East,  4,  n.;  4  T.  R.,  560  ;  8  East.  188  ; 
1  Campb.,  175  ;  8  Johns.,  253.) 

*4.  The  judge  was  incorrect  in  di-  [*454 
reeling  the  jury  to  take  the  price  of  satinets  in 
N.  Y.,  in  the  spring  of  1818,  as  a  measure  of 
damages,  and  to  add  the  interest  from  that 
time. 

Messrs.  Davis  and  E.  Clark,  contra : 
1.  In  Doe  v.  Perkins,  3  T.  R.,  752,  754,  Bul- 
ler,  J.,  mentioned  the  case  of  Farmer  v.  Tay- 
lor, where  the  witness  who  proved  the  delivery, 
took  it  from  an  account,  which  he  said  was  a 
copy  from  the  day  book,  and  the  judge  decided, 
that  if  the  witness  would  swear  positively  to 
the  delivery,  from  recollection,  and  that  the 
paper  was  only  to  refresh  his  memory,  he 
might  make  use  of  it.  Here  the  witness  swore 
positively  to  the  delivery;  but  said,  that  with- 
out the  aid  of  the  memorandum,  he  could  not 
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testify  as  to  the  quantity  or  quality.  In  the 
case  of  Jacob  v.  Lindsay,  1  East,  460,  where  a 
witness,  who  did  not  make  the  entries,  testi- 
fied that  on  having  the  articles  called  over 
from  the  book,  the  defendant  admitted  them 
to  be  correct,  he  was  allowed,  at  the  trial,  to 
refresh  his  memory,  by  referring  to  the  par- 
ticular items  in  the  book. 

2.  As  to  the  copy  of  the  letter,  this  case  dif- 
fers from  the  one  cited  from  Starkie's  Reports  ; 
here  the  witness  himself  made  the  copy  from 
the  original  letter. 

3.  As  to  the  alleged  variance  between  the 
contract  stated  in  the  declaration  and  the  proof. 
The  rule  is,  that  if  the  plaintiff  prove  a  special 
agreement,  and  the  work  done,  but  not  pur- 
suant to  such  agreement,  he  may  recover  on 
the  quantum  meruit ;  for  otherwise,  he  would 
not  be  able  to  recover  at  all.     (Buller's  N.  P., 
139.)     Here  the  plaintiff  proved  the  delivery 
of  the  wool,  and  its  quantity  and  price.     In 
Tuttlev.  Mayo,  7  Johns.,  132,  the  court  say, 
that  if  the  plaintiff  fails  altogether  in  his  proof 
of  the  special  agreement  declared  on,  and  the 
case  is  such,  that  supposing  there  had  been  no 
special  agreement,  he  might  still  recover,  the 
evidence  may  be  applied  to  support  the  recov- 
ery on  the  general  count.    The  same  principle 
was  fully  recognized  in  Linningdale  v.  Living- 
ston, 10  Johns.,  36  ;  4  Bos.  &  P.,  351  ;  Doug., 
651  ;  5  Mass.,  391.    If  the  counts  are  all  good, 
and  entire  damages  are  assessed,  the  verdict 
will  be  supported.     (Tidd.  Pr.,  801,  802.) 
455*]      *4.    In  trover,  the  jury  may  allow 
interest  from  the  time  of  the  conversion.     (2 
Johns. ,  280.)    If  an  account  is  sent  by  a  cred- 
itor to  his  debtor,  and  he  makes  no  objection 
to  it,  interest  is  allowable,   as  the  demand  is 
thereby  liquidated.     (Per  Spencer,  J.,  Liotard 
v.  Orates.  3  Cai.,  234.) 

Mr.  Talcot,  in  reply,  said  : 

1 .  That  where  a  witness  will  not  swear  pos- 
itively, unless  he  refers  to  a  written  paper,  he 
cannot  refer  to  it.     (Phil.  Ev.,  209.)    If,  after 
he  has  refreshed  his  memory,  he  will  not  swear 
positively,  his  evidence  must  be  rejected.  The 
copy  of  the  original  copy  of  the  letter  ought 
not  to  have  been  received,  for  the  letter  book 
containing  the  the  first  copy,  being  in  the  pos- 
session of  the  plaintiff,  he  ought  to  have  pro- 
duced it. 

2.  The  variance,  in  this  case,  is  between  a 
past  consideration  and  an  executory  consider- 
ation, which  is  material ;  for  a  past  consider- 
ation may  be  traversed,  but  an  executory  one 
cannot.     Again  ;   the  contract,  as  set  out  in 
the  declaration,  is  in  the  alternative,  and  no 
place  of  delivery  was  shown.     The  plaintiff 
cannot  recover  for  wool   sold  and  delivered, 
quantum  vale/tat,  for  there  is  no  evidence  of 
what  it  was  worth  ;  nor  can  he  recover  for  sat- 
inets sold  and  delivered,  for,  if  he    rescinds 
the  contract,  it  must  be  rescinded  in  toto. 

Per  Curiam.  On  comparing  the  special 
counts  with  the  contract,  as  proved,  we  think 
that  the  objection  as  to  variance  was  well 
founded.  The  only  proof  of  the  terms  of  the 
contract  is  to  be  found  in  the  letters  of  the 
defendant,  Nov.  15,  and  Dec.  7,  1817,  in 
which  he  offers  to  manufacture  the  plaintiff's 
wool  into  satinets,  for  sixty-three  cents  per 
yard,  and  to  deliver  the  satinets  to  the  plaint- 
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iff  in  N.  Y.  early  the  next  spring  ;  and  it 
appears  that  in  consequence  of  those  letters, 
the  plaintiff  sent  the  wool  to  the  defendant  in 
Dec.  1817,  thereby  signifying  that  he  acceded 
to  the  defendant's  offer.  The  question  then 
is,  whether  the  proposed  agreement,  stated  in 
those  letters,  corresponds  with  either  of  the 
counts.  The  special  counts  both  charge,  that 
in  consideration  that  the  plaintiff  had  delivered 
*wool  to  the  defendant,  the  defendant  [*45G 
promised  to  manufacture  it.  The  contract 
proved  is,  that  if  the  plaintiff  would  thereafter 
deliver  wool  at  N.  Y.,  the  defendant  would 
manufacture  it,  &c. 

The  first  count  states  a  contract  to  manu- 
facture the  wool,  and  to  deliver  the  satinets  to 
the  plaintiff  "  early  the  next  spring,  or  as  soon 
after  as  the  same  could  be  manufactured,  or 
when  he,  the  defendant,  should  be  thereto 
afterwards  requested,"  without  specifying 
where  they  were  to  be  delivered.  The  con- 
tract proved,  was  to  deliver  the  satinets  to  the 
plaintiff  "  early  the  next  spring,"  at  the  City 
of  N.  Y.  The  second  count  also  charges  that 
the  defendant  engaged  to  deliver  the  satinets 
to  the  plaintiff  "early  the  next  spring,  or 
when  thereto  afterwards  requested."  There 
appears  to  be  a  variance  as  to  the  time  and 
place  of  delivery  of  the  satinets  ;  and  the 
counts  charge  an  agreement  to  manufacture 
wool  which  had  been  delivered  before  any 
contract  was  made ;  and  the  agreement  proved, 
is  to  manufacture  wool  which  the  plaintiff 
should  thereafter  furnish.  In  all  these  essen- 
tial particulars,  there  is  a  variance,  which 
ought  to  defeat  a  recovery  on  the  special 
counts.  The  whole  case  clearly  shows  that  a 
special  agreement  did  exist  in  regard  to  manu- 
facturing the  wool  for  the  plaintiff,  who  was 
to  receive  the  avails,  not  in  money,  but  in  sat- 
inets, upon  paying  sixty-three  cents  per  yard. 
That  agreement  was  partly  executed,  and  had 
never  been  waived  nor  abandoned  ;  and 
because  the  plaintiff  has  made  a  mistake  in 
declaring  according  to  the  real  contract,  there 
is  no  reason  why  he  should  be  permitted  to 
resort  to  his  general  counts.  The  whole  evi- 
dence entirely  contradicts  the  idea  of  a  general 
sale  of  the  wool  to  the  defendant.  Where 
there  is  a  count  on  a  special  agreement,  coupled 
with  a  general  count  for  goods  sold,  the  plaint- 
iff may,  undoubtedly,  abandon  his  special 
count,  even  after  he  has  attempted  to  prove  it, 
and  failed  ;  and  may  then  resort  to  his  general 
count.  But  this  can  only  be  done  where  the 
proof  is  adapted  to  the  general  count.  It  can 
never  be  allowed,  where  the  goods  were,  in 
truth,  delivered  under  a  special  agreement,  as 
in  this  case  ;  and  where  the  plaintiff  might, 
beyond  all  question,  sustain  a  proper  count  on 
the  special  agreement.  A  contrary  rule  would 
enable  the  plaintiff,  *in  every  case,  by  [*457 
his  mere  volition,  to  convert  a  special  con- 
tract into  a  general  indebitatus  assumpsit.  The 
true  measure  of  damages  under  the  agreement, 
as  proved,  would  be  the  value  of  the  satinets 
in  the  spring  of  1818,  and  not  the  value  of  the 
wool  when  delivered  in  Dec.  1817. 

This  view  of  the  case  renders  it  unnecessary 
to  consider  the  other  questions  which  arose  at 
the  trial.  We  are  inclined  to  think,  however, 
that  none  of  the  other  objections  are  well 
founded.  But,  on  the  ground  of  variance, 
JOHNS.  REP.,  18. 


1321 


MUMFORD  V.  FlTZHUGH. 


457 


we  are  of  opinion  that  there  ought  to  be  a  new 
trial,  with  costs  to  abide  the  event. 

New  trial  granted. 

Cited  in— 6  Cow.,  232;  7  Cow.,  94;  8  Cow.,  36 ;  16 
Wend.,  638;  22  Wend.,  581  :  24  Wend.,  63:  2  Hill,  604; 
11  Barb.,  108 ;  2  Sand.,  285 ;  42  Super.,  450  ;  1  Bradf ., 
279;  102  Mass.,  364. 


MUMFORD  ET  AL.  v.  FlTZHUGH  ET  AL. 

Demurrer  to  Whole  Declaration  —  If  Either 
Count  Good,  Demurrer  Bad — One  Defendant 
Named  in  Declaration,  not  Brought  into 
Court — Ghround  for  Special  Demurrer. 

Where  there  is  a  demurrer  to  the  whole  declara- 
tion containing1  several  counts,  one  of  which  is 
g-ood,  the  demurrer  must  fail. 

Declaration  in  case  against  five  defendants,  for 
turning:  the  water  of  a  river,  so  as  to  overflow  the 
plaintiff's  land,  and  one  of  them  was  not  brought 
into  court;  on  special  demurrer,  the  declaration 
was  held  bad ;  but  it  would  have  been  good  after 
verdict. 

Citations— 2  Johns.,  367 ;  1  Leon.,  41 ;  6  T.  R.,  766 ; 
1  Salk.,  32. 

THIS  was  an  action  on  the  case,  for  erecting 
a  dain  on  the  Genesee  River,  turning  the 
natural  course  of  the  stream,  &c.,  and  thereby 
overflowing  the  plaintiff's  land.  The  plaintiff 
declared  against  Elisha  Johnson,  Orson  Sey- 
mour, Nathaniel  Rochester,  William  Fitzhugh 
and  Charles  Carroll,  defendants,  the  said  E. 
.!.,  O.  S.,  N.  R.  and  W.  F.,  being  in  custody, 
&c.,  and  the  said  Charles  Carroll  being 
returned  by  the  sheriff  of  Ontario,  &c.,  on 
the  capias  ad  respondendum,  not  found,  &c. 
In  the  first  count,  the  plaintiffs  declared  for 
the  injury  done  to  their  land,  fences,  &c.,  by 
the  overflowing  of  the  water  ;  and  also  by 
reason  of  the  said  flooding  and  overflowing  of 
the  said  waters  of  the  said  river,  &c.,  a  certain 
public  road  or  highway  theretofore  running 
by,  and  adjoining  to  the  said  land  of  the  said 
plaintiffs,  and  by  which  the  said  plaintiffs  had 
theretofore  been  accustomed  to  have  access, 
ingress  and  regress,  to  and  from  the  said  land, 
was  rendered  wholly  useless  and  impassable. 

Two  of  the  defendants,  W.  Fitzhugh  and 
N.  Rochester,  demurred  to  the  declaration, 
and  assigned  as  causes  of  demurrer  :  1.  That 
Carroll,  one  of  the  defendants  against  whom 
458*]  *the  plaintiffs  had  declared,  had  not 
been  brought  into  court.  2.  That  the  declara- 
tion was,  in  other  respects,  uncertain,  informal 
and  insufficient,  &c. 

Mr.  Cody,  in  support  of  the  demurrer,  con- 
tended : 

1.  That  the  plaintiff  could  not  declare 
against  the  five  defendants,  unless  all  of  them 
were  brought  into  court.  (Rose  v.  Oliver,  2 
Johns.,  365.) 

_2.  Tho  plaintiff,  in  addition  to  the  damages 
claimed  for  the  injury  done  to  his  land,  cannot 
claim  damages  for  a  public  nuisance,  by  the 
obstruction  of  a  highway.  (1  Salk.,  112,  115; 
Co.  Litt.,  56  a ;  1.  Esp.  N.  P.  Gas.,  148.)  The 
proper  remedy  for  obstructing  a  public  high- 
way is  by  indictment. 

Mr.  Collier,  contra.  The  plaintiff  states  in 
his  declaration,  that  four  only  of  the  defend- 
ants were  taken.  The  court  say,  in  Rose  v. 
Oliver,  that  it  was  like  declaring  against  A.  B. 
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&  Co.  simul  cum  D.  In  tort,  the  plaintiff  may 
declare  against  all,  or  any  of  the  parties  ;  and 
the  rule  applies  to  actions  quasi  ex  delicto  as 
case.  (1  Chit.  PI.,  75.) 

As  to  the  second  objection,  the  demurrer  is 
to  the  whole  declaration,  and  the  second  count 
is  free  from  all  objection.  There  is  enough, 
independent  of  the  nuisance  alleged,  to  entitle 
the  plaintiff  to  recover. 

SPENCER.  Ch.  J.,  delivered  the  opinion  of 
the  court  : 

The  demurrer  is  to  the  whole  declara- 
tion, and  if  either  count  be  good,  the  demur- 
rer cannot  be  sustained.  The  objection  that 
the  plaintiffs  sue  for  a  public  nuisance,  in 
the  obstruction  of  a  highway,  is  not  applica- 
ble to  the  second  count,  for  it  does  not  allege 
any  obstruction  of  the  highway. 

On  the  second  ground,  however,  the  demur- 
rer is  well  taken,  for  Carroll  is  made  a  de- 
fendant, although  helms  not  been  brought  into 
court.  This  would  be  cured  after  verdict,  as 
was  decided  in  Rose  v.  Oliver,  2  Johns.,  367, 
but  the  objection  is  fatal  on  special  demurrer. 
The  case  of  Henley  v.  Broad,  1  Leon.,  41,  is  in 
point,  and  *it  is  not  overruled  by  the  [*459 
cases  in  1  Salk.,  32,  and  6  T.  R,,  766. 

Judgment  for  the  defendants,  with  leave  to  the 
plaintiffs  to  amend,  on  payment  of  costs. 

Cited  in— 1  Den.,  428. 


ROBERTSON  v.  SMITH  ET  AL. 

Assumpsit  against  Joint  Debtors  —  Former  Judg- 
ment against  two  of  Several  Joint  Debtors- 
Bar  to  a  suit  Brought  on  Same  Cause  against 
all. 

Joint  debtors  must  be  jointly  sued.  If  all  of  them 
are  not  sued,  it  can  only  be  pleaded  in  abatement. 
In  a  suit  against  joint  debtors,  a  joint  and  subsisting 
indebtedness  in  all  the  defendants,  mu^t  be  shown. 
And  in  assunipsit,  it  is  necessary  to  show  subsisting 
liability  on  the  part  of  all  the  defendants,  except  in 
cases  of  infancy,  death,  or  discharge  of  either  of 
them  under  a  Bankrupt  or  Insolvent  Act. 

Where,  in  respect  of  any  of  the  defendants,  the 
right  of  action  is  gone,  or  suspended,  their  joint 
liability  being  at  an  end,  the  other  defendants  may 
avail  themselves  of  this  suspension,  or  discharge, 
whether  it  be  produced  by  the  act  of  the  party,  or 
by  the  operation  of  law,  at  the  instance,  and  by  the 
agency  of  the  plaintiff. 

Thus,  where  the  plaintiff  brought  an  action  of 
assitmpsit  against  S.  and  S.,  as  partners,  under  the 
firm  of  S.  and  S.  &  Co.,  and  makers  of  a  promissory 
note,  and  recovered  a  judgment,  which  was  unsatis- 
fied; and  afterwards,  discovering  that  P.  &V.were, 
also,  partners  in  the  firm  at  the  tinie  the  note  'was 
given,  he  brought  an  action  against  the  four,  as 
makers  of  the  same  note.  Held  that  the  judgment 
recovered  against  two  of  the  defendants,  on  the 
note,  was  a  bar  to  the  subsequent  suit  against  the 
four  defendants,  for  the  same  cause  of  action. 

Citations—  Burr.,  2611;  Chit.,  30;  Cro.  Jac.,  73; 
Yelv.,  67;  Com.  Dig.,  Action,  K.,  4;  6  Co..  75:  1 
Johns.,  291  ;  2  Hen.  &  M.,  £58,  361  :  I  Saund.,  153,  n. 
1,  291,  /,  g;  2  Str.,  820:  1  Bos.  &  P..  73,  6M.  632; 
5  T.  R.,  770  ;  5  Johns..  ICO  :  3  Esp.  A".  P.,  76  :  5  Esp., 
47;  1  Wils.,  90:  21  Edw.  IV.,  81,  7.;  Bac.  Abr.,  lit. 
Obligation,  D.:  3  East.  251;  1N.R.  L.,  521;  1  Tidd 
Pr.,  125.  7i.;  6  Cranch.,  253. 


was  an  action  of  assumpxil  against  the 
JL  defendants,  on  two  promissory  notes, 
made  by  "Soulden,  Smith  &  Co."  One  note 
was  dated  July  10.  1818,  for  $1,988.  88.  pay- 
able to  the  plaintiff  or  bearer/the  one  half  in 
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three,  and  the  remainder  in  four  months  from 
the  date.  The  other  note  was  dated  Sept.  19, 
1817,  for  $249.75,  payable  twelve  months  after 
date,  to  the  plaintiff  or  order,  at  the  Manhat- 
tan Branch  Bank,  in  Utica.  The  plaintiff, 
before  the  commencement  of  the  present  suit, 
recovered  judgment  on  each  of  these  notes 
against  Peter  Sken  Smith,  and  William  Soul- 
den,  the  ostensible  partners,  under  the  firm  of 
"  Soulden,  Smith  &  Co."  In  his  declarations 
in  those  suits,  he  averred  them  to  be  partners 
in  trade,  and  that  the  notes  were  made  by 
them  in  their  copartnership  name  and  firm. 
Not  having  obtained  satisfaction  of  the  judg- 
ments, and  supposing  that  Peter  Smith  and 
Abraham  Van  Santvoord  were,  also,  partners 
under  the  said  firm,  he  brought  the  present  suit 
against  the  four  defendants.  Peter  Smith  was 
the  only  one  arrested  on  the  capias  ad  respon- 
dendum,  and  he  appeared  and  pleaded  specially. 
46O*]  *A  case  was  made,  by  consent,  sub- 
ject to  the  opinion  of  the  court,  on  the  fol- 
lowing question  :  can  the  plaintiff,  notwith- 
standing the  judgments  already  obtained,  main- 
tain this  action  on  the  same  notes,  admitting 
that  all  the  now  defendants  were  partners  in 
the  said  firm  when  the  notes  were  made  ?  If 
the  court  should  be  of  opinion  that  the  plaint- 
iff cannot  sustain  this  action,  then  a  judgment 
of  nonsuit  is  to  be  entered  against  him  ;  but  if 
the  court  should  be  of  opinion  that  the  plaint- 
iff can  maintain  the  action,  then  the  defend- 
ants shall  withdraw  the  second  and  third 
pleas  in  this  cause,  and  pay  the  costs  of  this 
case  ;  the  other  costs  to  abide  the  event  of  the 
suit. 

Mr.  P.  A.  Jay,  for  the  plaintiff.  In  Rice  v. 
Shute,  5  Burr.,  2611,  Lord  Mansfield  lays  it 
down  that  "all  contracts  with  partners  are 
joint  and  several  ;  every  partner  is  liable  to 
pay  the  whole.  In  what  proportion  the  others 
should  contribute,  is  a  matter  merely  among 
themselves."  This  has  been  frequently  recog- 
nized since  as  the  settled  doctrine.  (Watson 
Partn.,  436.)  In  Tooker  v.  Bennett,  3  Cai.,  4, 
Livingston,  J.,  says  "a  joint  debt  is  the  debt 
of  each,  as  well  as  of  all  the  partners."  In  Brown 
v.  Belches,  1  Wash.Va.,  9,  the  suit  in  the  court 
below  was  against  Brown  and  Eaton,  but  Eaton 
not  being  found,  the  suit,  as  to  him  according 
to  the  law  of  Virginia,  abated,  and  the  judg- 
ment was  against  Brown  alone.  The  objec- 
tion was  raised  in  the  Court  of  Appeals,  that 
this  being  a  partnership  debt,  judgment  could 
not  be  entered  against  one  partner  only  ;  but 
the  court  decided,  that  since  the  case  of  Rice 
\.  Shute,  there  was  no  distinction  between 
torts  and  contracts,  and  that  one  partner  may 
be  sued  alone,  and  if  the  defendant  would 
take  advantage  of  that  circumstance,  he  must 
plead  it  in  abatement,  and  point  out  the  other 
partners.  In  Hamersley  v.  Lambert,  2  Johns. 
Ch. ,  508,  the  Chancellor  said  that  it  was,  in 
equity,  a  joint  and  several  debt,  and  he  held 
that  where  one  partner  dies  and  the  survivor 
becomes  insolvent,  the  creditors  of  the  firm 
may  have  recourse  to  the  assets  of  the  deceased 
partner.  It  is  apparent,  from  the  tenor  of 
that  case,  that  a  judgment  against  a  surviving 
partner,  without  satisfaction,  so  far  from  being 
4Gl*]an  impediment,  would  facilitate  and 
strengthen  the  .creditor's  claim,  as  being  evi- 
dence of  due  diligence.  In  Rice  v.  Shute, 
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Lord  Mansfield  seems  to  take  it  for  granted, 
that  there  may  be  several  judgments  against 
partners  ;  for,  he  observes,  that  the  old  rule 
of  joining  all  of  them,  "  must  have  been  intro- 
duced originally  from  the  semblance  of  con- 
venience, that  there  might  be  one  judgment 
against  all  who  were  liable  to  the  plaintiff's 
demand.  But  experience  shows  that  conven- 
ience, as  well  as  justice,  lies  the  other  way." 
The  Act  for  the  Amendment  of  the  Law  (1  N. 
R.  L.,  521;  sess.  36,  ch.  56,  sec.  13),  declares 
that  "all  persons  jointly  indebted,  &c.,  shall 
be  answerable  to  their  creditors  separately  for 
such  debts." 

If,  then,  partnership  contracts  are  joint  and 
several,  it  must  be  the  same,  in  effect,  as  if  the 
defendants  had 'said,  "we,  jointly  and  sever- 
ally, promise  to  pay,"  &c. ;  and  then  the  case 
of  Ayrey  v.  Davenport,  5  Bos.  &  P. ,  475,  is  in 
point.  That  action  was  on  a  joint  and  several 
note,  given  by  the  defendant  and  one  Barber. 
Judgment  on  a  cognovit  was  entered  up 
against  Barber,  and  part  of  the  debt  levied  on 
afi.fa.  And  Mansfield,  Ch.  J!,  says,  "if  an 
action  be  brought  against  Barber,  and  he  suf- 
fers a  judgment  by  defaulter  confession,  how 
can  that  discharge  an  action  against  the  de- 
fendant ?  The  plaintiff  has  a  right  to  sue 
everyone  of  the  makers  of  the  note  to  judg- 
ment ;  though  it  is  true  that  he  cannot  have 
satisfaction  more  than  once.  And  whether  the 
judgment  against  Barber  were  obtained  by 
cognovit,  or  in  any  other  way,  can  make  no 
difference."  In  Thomas  v.  Rumsey,  6  Johns., 
26,  which  was  an  action  for  a  libel,  the  defend- 
ant pleaded  a  judgment  obtained  against  his 
partner  for  the  same  libel  and  satisfaction 
thereon.  The  plea,  on  demurrer,  was  held 
good,  not  on  the  ground  of  the  prior  judgment, 
but  because  it  would  be  unjust  that  the  plaint- 
iff should  have  a  double  satisfaction.  The 
court  intimated  that  if  the  plaintiff  had  not 
accepted  the  damages  in  the  first  suit,  he 
might  have  gone  on  to  judgment  in  the  sec- 
ond suit,  and  then  elected  de  melioribus  damnis. 
Even  execution  of  the  body,  without  valuable 
satisfaction,  is  no  plea  in  bar,  in  the  case  of 

i'oint  obligors.  (Blumfield's  case,  5  Co.,  86.) 
n  Whiteacres  v.  Hankinson,  *Cro.  [*4O2 
Car.,  75,  the  defendant  pleaded  that  one  J. 
Woodcock  was  bound  with  him,  jointly  and 
severally,  in  the  bond,  and  that  the  plaintiff 
recovered  against  Woodcock,  and  had  him  in 
execution  on  a  ca.  sa.,  and  the  sheriff  volun- 
tarily permitted  him  to  escape.  On  demurrer, 
the  plea  was  held  bad,  "for  execution,  with 
out  satisfaction  was  no  bar."  (Cro.  Jac.,  73; 
Yelv.,  67  ;  1  Johns.,  291  ;  3  Mod.,  86;  2  Show., 
494  :  1  N.  R.  L.,  521.)  Had  the  defendant  P. 
S.  pleaded  that  the  plaintiff  had  not  only 
recovered  judgment  against  S.  &  S. ,  but  had 
also  obtained  satisfaction,  the  plea,  beyond  all 
question,  would  have  been  a  good  bar.  But 
how  can  a  barren  judgment,  which  does  not 
affect  the  defendant,  or  vary  his  rights,  in  any 
degree,  have  the  effect  to  bar  the  plaintiff's 
action  ?  In  principle  there  is  no  difference 
between  a  bond  and  a  note  ;  yet,  in  Sir  An- 
thony Mildmay's  case,  6  Co.,  40,  it  is  said  that 
"if  two  are  jointly  and  severally  bound,  in 
a  bond,  and  a  judgment  is  given  against  one, 
by  which  it  is  become  of  record  as  to  one,  but 
as  to  the  other,  it  remains  a  writing  as  it  was 
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before."  So,  in  Higgen's  case,  6  Co.,  45,  it  is 
laid  down  that  in  such  a  case,  "  the  nature  of 
the  bond  is  not  so  changed  by  the  recovery, 
but  he  may,  on  the  same  bond,  have  an  action 
against  the  other."  In  Drake  v.  Mitchell  3 
East,  257,  there  was  a  joint  covenant  for  the 
payment  of  rent,  and  the  plaintiff  took  a  note, 
or  bill  of  exchange,  of  one  of  the  covenantors, 
in  payment  of  one  of  the  installments  of  the 
rent,  on  which  he  brought  a  suit,  and  obtained 
judgment ;  yet  the  Court  of  K.  B.  held  that 
this  judgment  was  no  bar  to  an  action  against 
all  the  covenantors,  for  the  very  same  install- 
ment of  rent.  In  Watts  v.  Goodman,  Ld. 
Raym.,  1460,  the  action  was  against  one 
obligor,  on  a  joint  bond,  and  he  pleaded  the 
non  joinder  of  his  co-obligor,  in  bar  of  the 
action.  The  court  overruled  the  plea,  with- 
out the  least  intimation  that  the  whole  con- 
tract would  be  extinguished  by  the  judgment. 
Nor  is  any  such  intimation  to  be  found  in  the 
numerous  cases  of  separate  suits  on  joint  con- 
tracts. 

The  whole  argument,  on  the  part  of  the 
defendant,  rests  on  a  supposed  analogy  to  the 
technical  rule,  that  taking  the  bond  of  one 
partner  is  an  extinguishment  of  the  partner- 
463*]  ship  *contract.  A  bond  is  a  contract 
of  a  higher  order,  and  merges  the  simple  con- 
tract ;  but  a  judgment  is  no  contract  at  all,  for 
a  contract  is  founded  on  mutual  assent,  but 
judicium  redditum  est  in  invitum.  (Bidleson 
v.  Whytel,  3  Burr.,  1545,  1548.)  It  can  never 
be  supposed  that  the  plaintiff  intended,  by 
suing  S.  &  S  ,  the  ostensible  partners,  to  dis- 
charge the  other  secret  partners.  "The  most 
desirable  object,"  says  Lord  Mansfield  (4 
Burr.,  2239),  "in  all  judicial  determinations, 
especially  in  mercantile  ones  (which  ought  to 
be  determined  on  actual  justice,  and  not  on  the 
niceties  of  the  law),  is  to  do  substantial  jus- 
tic."  This  is,  undoubtedly,  a  wise  maxim, 
and  furnishes,  perhaps,  one  of  the  reasons  on 
which  the  doctrine  of  extinguishment,  as  ap- 
plied to  judgments,  is  founded,  that  nemo  bis 
vexari  debet  pro  eadem  causa.  But  the  defend- 
ant, P.  S.,  has  never  been  sued  before.  As 
regards  him,  the  judgment  against  S.  &  S.  is 
res  inter  altos  acta.  It,  in  no  manner  whatso- 
ever, affects  his  person  or  property.  As  to 
the  reason  of  this  doctrine  of  extinguishment, 
that  the  time  of  courts  of  justice  ought  not  be 
wasted  in  the  repeated  discussion  of  the  same 
question,  between  the  same  parties,  it  does 
not  apply  to  this  case  ;  for  the  parties  are  not 
the  same,  and  the  question  is  different.  But 
there  is  a  decision  on  this  very  point,  by  the 
highest  judicial  authority  known  in  our  laws, 
and  which  puts  the  question  at  rest.  In 
Shteliy  v.  Mandeville,  6  Cr.,  253,  the  declaration 
in  the  first  suit  was  on  a  promissory  note  made 
and  subscribed  by  the  defendant,  under  the 
name  and  firm  of  Robert  B.  Jamesson.  In  the 
suit  brought  before  the  Supreme  Court  of  the 
U.  S.,  the  defendant  Mandeville,  who  alone  ap- 
peared, pleaded  a  judgment  recovered  against 
Jamesson  on  the  same  note,  and  insisted  that  the 
contract  was  thereby  extinguished.  The  plaint- 
iff demurred  to  the  plea.  Oh.  J.  Marshall,  in 
delivering  the  opinion  of  the  court,  says, 
"  were  it  admitted  that  this  judgment  bars  an 
action  against  R.  B.  J. ,  the  inquiry  still  re- 
mains, if  M.  was  originally  bound,  if  a  suit 
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could  originally  be  maintained  against  him,  is 
the  note,  as  to  him,  also  merged  in  the  judg- 
ment ?  Had  the  action,  in  which  the  judg- 
ment was  obtained  against  J.,  been  brought 
against  the  firm,  the  whole  note  would,  most 
probably,  have  *merged  in  that  judg-  [*464 
ment.  But  that  action  was  not  brought  against 
the  firm.  It  was  brought  against  R.  B.  J. 
singly,  and  whatever  objections  may  be  made 
to  any  subsequent  proceedings  on  the  same 
note,  it  cannot  be  correctly  satd  that  it  is  car- 
ried into  judgment,  as  respects  M.  If  it  were, 
the  judgment  ought,  in  some  manner,  to  bind 
him,  which,  most  certainly,  it  does  not.  The 
doctrine  of  merger  (even  admitting  that  a 
judgment  against  one  of  several  joint  obligors 
would  terminate  the  whole  obligation,  so  that 
a  distinct  action  could  not,  afterwards,  be 
maintained  against  the  others,  which  is  not 
admitted)  can  be  applied  only  to  a  case  in 
which  the  original  declaration  was  on  a  joint 
covenant,  not  to  a  case  in  which  the  declaration 
in  the  first  suit  was  on  a  sole  contract.  In 
point  of  real  justice,  there  can  be  no  reason 
why  an  unsatisfied  judgment  against  J.  should 
bar  a  claim  upon  M. ;  and  it  appears  to  the 
court,  that  this  claim  is  not  barred  by  any 
technical  rule  of  law,  since  the  proceedings  in 
the  first  action  were  instituted  upon  the  as- 
sumpsit  of  Jamesson  individually." 

Messrs.  Cody  and  Talcot,  contra,  contended 
that  the  notes  were  joint  only,  and  that 
the  whole  contract  was  extinguished  by  the 
judgment  recovered  on  the  notes  against  two 
of  the  defendants  jointly.  That  even  admit- 
ting the  notes  to  be  joint  and  several,  and  the 
former  judgment  to  be  founded  on  the  several 
assumpsit  of  the  two  who  were  sued,  the  con- 
tract on  the  notes  was  merged  in  the  judgment, 
and  .the  joint  remedy  on  the  notes  severed  and 
destroyed  by  the  plaintiff's  election  and  act ; 
and  his  only  remedy,  therefore,  if  any  he  had, 
must  be  on  the  several  assumpsit  of  each  of  the 
other  defendants.  That  the  plaintiff,  having 
brought  an  action  against  four,  as  joint  debt- 
ors, was  bound  to  show  a  joint  contract,  upon 
which  all  the  defendants  are  now  responsible  ; 
otherwise,  he  cannot  recover  against  any  of 
them.  That  although  P.  S.  is  the  only  defend- 
ant who  has  appeared  and  pleaded,  he  is 
entitled  to  show  anything  which  destroys  the 
plaintiff's  joint  and  several  remedy  on  the 
notes,  except  such  matter  of  defense  as  may 
be  considered  a  personal  privilege  of  the  other 
defendants. 

*The  contracts  of  partners  are  not  [*465 
joint  and  several,  in  the  sense  of  the  terms,  as 
used  by  the  opening  counsel  ;  nor  was  it  in 
that  sense  that  the  terms  were  intended  to  be 
used  by  Lord  Mansfield  in  Rice  v.  Shule,  or  by 
Justice  Livingston  in  Tooker  v.  Bennett.  The 
only  question  before  the  court  in  Rice  v.  Shute 
was,  whether,  if  one  of  two  partners  was  sued 
alone,  he  could,  on  the  trial,  nonsuit  the  plaint- 
iff, by  showing  that  there  was  another  person 
who  ought  to  have  been  joined  as  defendant. 
It  was  decided  that  the  defendant  could  take 
advantage  of  the  non-joinder  of  his  partner  in 
no  other  way  than  by  a  plea  in  abatement. 
That  was  the  only  point  adjudged.  Lord 
Mansfield  did  not  decide  that  a  note  beginning 
"we  promise  to  pay,"  was  "we  promise,  jointly 
and  severally,  to  pay."  He  was  dissatisfied 
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with  the  old  rule  of  the  common  law,  which 
allowed  a  defendant,  sued  on  a  joint  and 
several  bond,  or  note,  to  take  advantage  of  the 
non-joinder  of  his  co-obligor,  in  any  stage  of 
the  proceedings.  When,  therefore,  he  says 
that  all  contracts  with  partners  are  joint  and 
several,  he  means  no  more  than  that  if  one 
partner  was  sued,  and  did  not  plead  the  non- 
joinder of  his  co  partner  in  abatement,  the 
contract  should  be  considered  so  far  several, 
that  he  should  not,  on  the  trial,  be  permitted 
to  show  that  the  contract  was  joint,  in  order 
to  defeat  the  plaintiff's  action.  And  when  his 
Lordship  complains  of  the  "  many  nonsuits, 
much  vexation,  and  great  inconveniences  to 
justice,"  which  the  old  rule  had  produced,  he 
does  not  seem  to  take  it  for  granted  that  there 
may  be  several  judgments  against  partners. 
He  does  not  propose,  as  a  remedy  for  the  evils 
of  the  old  rule,  that  the  plaintiff  may  have  as 
many  actions  as  he  pleases  ;  but  that  the  first 
partner  sued  shall,  by  a  plea  in  abatement,  dis- 
cover his  co-partners,  or  that  the  judgment 
shall  be  against  him  for  the  whole,  and  he  may 
settle  the  matter  with  his  partners.  One 
obligor  can  plead  the  non-joinder  of  his  co- 
obligor  only  when  the  bond  is  joint,  not  when 
it  is  joint  and  several.  The  same  rule  applies 
to  a  promissory  note.  If  a  partner  can  plead 
the  non-joinder  of  his  co-partner  in  abatement, 
as  Lord  Mansfield  admitted  that  he  could,  it 
demonstrates  that  contracts  made  by  partners 
are  joint  only,  not  joint  and  several,  unless 
made  several,  also,  in  express  terms.  Had 
466*]  *his  Lordship  been  of  opinion  that  a 
contract  by  partners  was  so  completely  joint 
and  several  that  the  plaintiff  had  a  strict 
legal  right,  which  could  not  be  resisted,  to 
commence  and  prosecute  to  judgment  an 
action  against  each  partner  separately,  he  cer- 
tainly would  not  have  decided  that  the  defend- 
ant might  plead  the  non-joinder  of  his  co-part- 
ner in  abatement.  There  is  no  question  that 
the  property  and  body  of  each  partner  is  liable 
for  the  whole  debt ;  and  so  they  are  in  all 
cases  of  a  joint  contract.  The  effect  of  the 
judgment  is  several  ;  but  the  case  of  Rice  v. 
Shute,  as  well  as  every  other  case  in  the 
English  books,  shows  that,  as  to  the  mode  of 
obtaining  judgments,  the  contract  is  joint,  and 
not  several.  If  it  were  otherwise,  the  defend- 
ant could  not  plead  the  non  joinder  of  his  co- 
partner in  abatement.  The  contract  of  part- 
ners, as  to  this  question,  is  exactly  like  any 
other  joint  contract.  That  a  contract  made 
by  partners  does  not  comprise  several  and  dis- 
tinct contracts  of  each  partner,  in  their  in- 
dividual capacities,  as  well  as  a  joint  contract 
of  all,  appears  from  the  form  of  the  plea  in 
abatement.  The  plea  is,  "  that  the  said  sup- 
posed promises,  if  any  such  were  made,  were 
mode  jointly  with  one  A.  B.,&c.,  and  not  by  the 
defendant  alone."  Now,  if  a  partnership  con- 
tract necessarily  comprises  the  several  con- 
tract of  each  partner,  such  a  plea  would  be  an 
absurdity  on  the  face  of  it.  And  if  the  doc- 
trine of  the  plaintiff's  counsel  be  correct,  there 
never  could  be  a  successful  plea  of  abatement 
of  the  non  joinder  of  co-partners. 

But,  admitting  that  the  contract  on  the 
notes  was  joint  and  several,  the  plaintiff 
brought  his  action  on  the  joint  contract  in  the 
first  suit.  It  is  laid  down  by  Sergeant  Will- 
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iams  (1  Saund.,  291,  note  e),  as  to  a  joint  and 
several  bond,  that  "it  is  at  the  election  of  the 
obligee  to  consider  such  a  bond  either  a  joint 
or  several  one.  If  he  sues  one  or  each  of  the 
obligors,  he  acts  upon  it  as  a  several  bond. 
If  he  sues  all  of  them,  he  proceeds  upon  it  as 
a  joint  bond.  If  he  sues  two  only  of  the 
three,  he  still  proceeds  upon  it  as  a  joint  bond." 
(Shep.  Touch.,  363,  376;  1  Str.,  76;  1  Show., 
75.)  Here,  therefore,  the  plaintiff,  by  first 
suing  two  of  the  four  partners,  has  elected  to 
go  on  the  joint  contract ;  and  it  is  the  joint 
contract,  and  not  any  several  contract,  that  is 
^carried  into  judgment.  This,  then,  [*467 
distinguishes  the  present  case  from  that  of 
Sheehy  v.  Mandemlle,  on  which  the  plaintiff  so 
confidently  relies,  and  which,  to  say  the  least 
of  it,  is  not  founded  upon  any  former  decis- 
ions or  authorities.  The  decision  in  that  case 
was,  no  doubt,  pronounced  by  the  highest 
tribunal  known  in  our  law ;  and  to  the  opin- 
ions of  that  tribunal,  when  given  upon  the 
construction  of  the  Constitution  of  the  U.  8., 
treaties  with  foreign  nations,  or  Acts  of  Con- 
gress, the  State  Courts  must  bow  with  respect- 
ful submission ;  but  that  court  possesses  no 
supervisory  power  over  the  State  Courts,  for 
the  purpose,  however  desirable,  of  producing 
a  uniformity  of  decision  throughout  the  U.  S. 
So  far  from  this,  that  court  may  be  called 
upon  to  pronounce  different  opinions  upon 
questions  precisely  similar,  but  arising  in  dif- 
ferent states  ;  for  the  laws  of  the  several  states, 
except  in  cases  within  the  purview  of  the  Con- 
stitution and  Acts  of  Congress,  are  to  be  re- 
garded as  rules  of  decision  in  trials  at  com- 
mon law,  in  the  Courts  of  the  U.  S.  It  is 
well  known  that  the  common  law  is  not  re- 
garded with  equal  veneration  in  all  the  states. 
In  this  State,  the  attachment  to  the  common 
law  is  such,-  that  by  the  Constitution  of  the 
State  it  is  made  part  of  the  law  of  the  land, 
subject  only  to  alterations  by  the  Legislature. 
There  is  no  such  provision  in  the  Constitution 
of  Va.  ;  and  there  it  has  been  the  practice,  for 
half  a  century,  to  proceed  to  judgment  against 
such  of  the  joint  debtors  as  are  arrested,  with- 
out regard  to  the  others.  (Moss  v.  Moss,  4 
Hen.  &  M.,  311,  per  Fleming,  J.)  And  the 
Legislature  of  that  State  has  so  far  abolished 
all  distinction  between  joint  and  several  con- 
tracts as  to  permit  the  representatives  of  a 
joint  debtor  to  be  prosecuted  in  the  same  man- 
ner as  if  the  contract  was  several.  (Laws  of 
Va.,  Vol.  I.,  p.  34.)  Ch.  J.  Marshall,  there- 
fore, who  refers  to  no  adjudged  case,  must 
have  been  governed,  in  forming  his  opinion, 
by  the  law  and  practice  of  Va.  ;  and  it  does 
not  follow  that  the  law  of  this  State  is  to  be  in 
conformity  to  that  opinion.  There  is  no  law 
or  practice  here  allowing  a  plaintiff  to  sue  two 
joint  debtors,  and  recover  judgment  against 
one  of  them  only.  The  13th  section  of  the 
Act  for  the  Amendment  of  the  Law  (1  N.  R. 
*L. ,  521)  was  passed  to  relieve  the  [*468 
creditor  from  the  necessity  of  proceeding  to 
outlawry  against  such  of  the  joint  debtors  as 
could  not  be  arrested.  The  Legislature  never 
intended  to  give  a  creditor  the  right  of  suing 
as  many  persons  as  he  pleased,  as  joint  debt- 
ors, and  recovering  a  judgment  against  one  of 
them.  They  never  intended  to  change  the 
rule  of  the  common  law,  which  requires  a 
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plaintiff  to  prove  a  contract,  upon  which  all 
the  defendants  are  responsible,  or  not  recover 
against  any  of  them.  They  well  knew  that  if 
a  plaintiff  were  allowed  to  join  as  many  as  he 
pleased,  as  defendants  in  the  process,  and 
recover  against  part  of  them,  he  might,  per- 
haps, make  such  as  would  be  important  wit- 
nesses for  those  against  whom  he  hoped  to 
recover,  parties  to  the  suit,  and  thereby  de- 
prive those  defendants  of  the  benefit  of  their 
testimony. 

Oh.  J.  Marshall  says,  "had  the  action  in 
which  judgment  was  obtained  against  James- 
son  been  brought  against  the  firm,  the  whole 
note  would,  most  probably,  have  merged  in 
the  judgment."  He  could  not  have  meant 
that  if  the  suit  had  been  brought  against  all 
the  partners,  under  the  firm,  that  the  judg- 
ment would  have  merged  the  note,  for  that  is 
too  plain  a  proposition  to  admit  of  any  doubt. 
His  meaning,  therefore,  must  have  been  that 
if  the  suit  had  been  brought  against  J.,  as  a 
member  of  the  firm,  having,  as  a  partner, 
made  the  note  under  that  firm,  the  whole  note 
would  have  been  merged,  upon  the  ground 
that  it  could  not  then  be  said  that  the  first 
action  was  brought  against  J.  singly,  "and 
the  judgment  obtained  upon  the  asaumpsit  of 
J.  individually."  In  the  present  case,  the 
suit  was  brought  against  Soulden  &  Smith,  as 
partners,  and  averring  that  the  notes  were 
made  by  them,  as  partners,  in  the  co  partner- 
ship name  and  firm  of  Soulden,  Smith  &  Co. 
It  was  brought,  therefore,  not  on  the  particu- 
lar assiimptit  of  the  two.  if  the  expression  may 
be  allowed,  distinct  from  that  of  the  firm,  but 
upon  the  fwmnpsit  of  the  co-partnership  it 
self;  and  on  the  very  a**u,inpisit  upon  which 
the  present  suit  is  brought. 

But,  it  is  said,  this  is  not  like  taking  a  bond 
of  one  partner  for  the  partnership  debt,  which, 
being  a  contract  of  a  higher  order,  merges  the 
simple  contract;  because  a  judgment  is  no 
•contract  at  all.  Admitting,  for  the  present, 
4O9*J  that  *a  judgment  is  not  a  contract, 
still  it  has  the  effect  of  merging  a  simple  con- 
tract, as  much  as  a  bond,  and  not  only  a  sim- 
ple contract,  but  of  merging  a  bond  itself. 
So,  that  if  S  &  S.  had  given  their  bond  for 
the  debt,  it  would  have  merged  the  whole 
partnership  contract ;  and  if  the  plaintiff  had 
recovered  a  judgment  on  the  bond,  the  bond 
itself  would  have  been  merged  in  the  judg- 
ment. (Clement  v.  Brush,  3  Johns.  Cas.,  180; 
2  Johns.,  213.) 

In  case  of  the  death  of  one  of  two  joint 
obligors,  his  representatives  cannot  be  sued  at 
law  ;  and  if  the  other  obligor  is  insolvent,  the 
obligee  must  resort  to  a  court  of  equity  to 
obtain  satisfaction  out  of  the  effects  of  the 
deceased  partner.  The  same  rule  applies  to  a 
promissory  note  where  it  is  joint  only.  (1 
Cai.  Cas.,  122.)  In  Hamerslty  v.  Lambert, 
which  has  been  cited,  the  Chancellor,  speak- 
ing of  a  copartnership  debt,  said  that  it  was 
"in  equity  joint  and  several;"  but.  had  it 
been  joint  and  several  at  law,  that  would  have 
been  a  perfect  answer  to  the  plaintiff's  bill ; 
and  he  would  have  been  told  that  he  had  a 
complete  remedy  at  law. 

The  13th  section  of  the  Act  for  the  Amend- 
ment of  the  Law  (1  N.  R.  L.,  521,  sess.  36,  ch. 
56),  which  has  been  cited  by  the  plaintiff's 
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counsel,  is  copied  from  the  Colonial  Act  (Van 
Sclmick's  ed.,  352),  the  preamble  to  which 
clearly  shows  that  the  Legislature  did  not  con- 
sider the  contracts  of  partners  joint  and  sev- 
eral, in  the  sense  contended  for  by  the  plaint- 
iff ;  but  that,  joint  partners,  as  thoy  are  there 
called,  are  merely  joint  debtors.  Notes  made 
by  partners  are  not,  necessarily,  joint  and 
several.  Where  a  promise  made  by  several 
persons  is  expressed  "  we  promise  to  pay,"  it 
is  a  joint  note  only.  (Chit,  on  Bills,  350.) 

The  Act  which  has  been  cited,  if  at  all  ap- 
plicable, is  in  favor  of  the  defendants.  The 
14th  section  provides  that  where  two  or  more 
persons  are  bound  in  one  bond  or  recogni- 
zance, jointly  and  severally,  or  severally  only, 
the  obligee  may  proceed  to  judgment  or  exe- 
cution against  all,  or  any  part  of  them,  and  if 
the  amount  is  not  levied,  bring  a  further 
action  against  the  residue,  or  any  of  them. 
This  section  shows  that  it  was  thought  nec- 
essary, in  a  case  of  a  joint  and  several  obliga- 
tion, where  the  plaintiff  had  not  proceeded 
*severally,  but  had  obtained  judg-  [*47O 
ment  against  some  of  the  obligors  jointly,  to 
provide  a  remedy  against  the  inconvenience 
of  the  common  law.  and  gitfe  an  action  against 
the  residue  of  the  joint  debtors.  At  common 
law,  bonds  and  simple  contracts  are,  in  this 
respect,  on  the  same  footing ;  and  as  the  pro- 
vision of  the  Statute  does  not  reach  simple 
contracts,  the  common  law,  as  to  them,  re- 
mains unchanged.  But  if  the  Statute  did 
apply  to  simple  contracts,  it  gives  no  right  of 
action  against  all  the  joint  debtors,  but  only 
against  the  residue,  not  included  in  the  first 
judgment.  In  Drake  v.  Mitchell,  which  has 
been  cited,  it  seems  to  be  admitted,  on  the 
argument,  that  a  judgment  against  one  on  the 
covenant  would  have  been  a  bar.  Mr.  Dam- 
pier,  in  support  of  the  demurrer,  said  that 
"  the  debt  could  only  be  extinguished  by  fol- 
lowing it  up  to  judgment  on  the  covenant  out 
of  which  it  arises ;  or  by  taking  a  remedy  for 
it  of  a  higher  nature.  The  doctrine  of  extin- 
guishment cannot  apply  where  a  party  having 
two  remedies,  one  upon  one  instrument,  and 
another  upon  another,  follows  only  up  to 
judgment;  in  that  case*  the  other  is  reserved 
to  him."  Mr.  Wood*,  contra,  said  "judgment 
against  one  of  several  covenantors  for  the 
same  debt  amounts  to  the  extinguishment  of 
the  covenant  against  all."  "As  to  the  objec- 
tion that  the  recovery  here  was  had  against 
one  only,  it  cannot  avail,  for  this  is  a  joint 
covenant ;  and  therefore,  if  there  had  been  a 
recovery  against  one  only  upon  it,  no  doubt  it 
would  have  been  a  bar  to  a  recovery  against 
the  others."  And  the  court,  in  that  case,  held 
that  the  judgment  was  no  bar,  because  a  judg- 
ment, without  satisfaction,  "cannot  operate 
to  change  any  other  collateral  and  concurrent 
remedy  which  the  party  may  have."  But  the 
doctrine  for  which  the  defendant  contends  is 
clearly  laid  down  by  Chitty  (Chit.  PI.,  30), 
who  says,  "there  is,  however,  this  objection, 
in  the  case  of  a  joint  contract,  to  the  non- 
joinder of  one  or  more  of  the  several  parties 
liable,  that  if  a  judgment  be  obtained  against 
one,  in  a  separate  action  against  him  on  such 
contract,  the  plaintiff  cannot,  afterwards,  pro- 
ceed against  the  parties  omitted,  and  conse- 
quently loses  their  security."  But,  admitting 
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that  the  judgment  against  S.  &  S.  did  not 
work  a  technical  extinguishment  or  merger  of 
the  notes,  as  to  the  other  defendants;  and  that 
471*]  *another  action  would  lie  against  the 
defendants  not  included  in  the  first  judgment; 
still,  we  contend  that  the  plaintiff  cannot 
recover  a  second  judgment  on  the  same  notes, 
against  the  same  persons  who  are  defendants 
in  the  first  judgment  ;  for,  though  P.  S.  is  the 
only  defendant  taken,  yet  the  proceedings, 
under  the  Act,  are  against  all,  and  judgment 
must  be  given  against  all,  in  the  same  manner 
as  if  all  had  been  brought  into  court. 

The  general  rule  is,  that  where  a  plaintiff 
brings  a  joint  action  of  ax»umpait  against  sev- 
eral defendants,  if  one  of  them  is  not  liable  to 
be  sued,  the  action  must  fail  as  to  all  (1  Ch. 
PI.,  31,  32;  5  Johns.,  160);  and  this,  though 
the  person  not  liable  has  suffered  judgment  to 
pass  by  default.  The  exceptions  to  the  rule 
do  not  reach  this  case.  If,  therefore,  the 
plea  shows  that  the  plaintiff  could  not  recover 
against  S.  &  S.,  neither  can  he  recover  against 
the  present  defendant,  P.  S.  It  is  not  neces- 
sary, to  make  this  plea  available  to  P.  S.,  that 
S.  &  S.  should  have  appeared  and  united  in  it, 
especially  as  they  l»ave  not  been  served  with 
process.  It  is  true  that  some  of  the  language 
of  Ch.  J.  Marshall,  in  Sfieehy  v.  Mandtville, 
seems  to  look  that  way.  But  if  that  case  is  not 
distinguishable  from  the  present,  and  from 
all  others,  yet,  we  suggest  that  the  rule  is  that 
if  a  defendant  has  no  defense  alone,  he  can 
acquire  none  by  joining  with  another  defend- 
ant who  has  a  defense.  On  the  contrary,  "  if 
two  defendants  join  in  a  plea  which  is  suf- 
ficient for  one.  but  not  for  the  other,  it  is  bad 
as  to  both."  (1  Ch.  PI.,  545.)  So  far,  there- 
fore, from  Mandeville  acquiring  a  defense  by 
joining  with  Jamesson,  such  a  union  would, 
if  M.  had  no  defense  aJone,  destroy  the  plea 
as  to  both.  If,  therefore,  P.  S.  could  ever 
have  a  defense  to  this  action,  he  can  have  it 
by  his  sole  plea.  It  certainly  cannot  be  re- 
quired of  him  that  he  should  join  with  S.  &  S., 
on  whom  no  process  has  been  served,  and  who 
are  not  in  court, 

Again  ;  in  the  present  suit,  P.  S.  alone  is 
taken,  which  distinguishes  this  case  from  that 
of  Sheehy  v.  .Wundecille. 

The  plaintiff  could  not,  at  common  law, 
proceed,  until  he  had  brought  in  all  the  de- 
fendants, or  had  outlawed  those  not  brought 
in.  He  has  proceeded,  therefore,  under  the 
Statute.  (1  N.  R.  L.,  521,  sess.  36.  ch.  56, 
472*]  sec.  13.)  Now,  it  *appears  that  the 
judgment  against  S.  &  S.  was  obtained  prior 
to  the  commencement  of  this  suit.  If,  then, 
that  judgment  merged  the  contract  as  to  S.  & 
S.  only,  they  thereby  ceased  to  be  joint  debt- 
ors with  the  other  defendants,  on  that  con- 
tract (for  no  man  can  be  a  debtor  on  a  con- 
tract which  is  merged  as  to  him),  and  there 
was  no  joint  obligation  or  contract  upon 
which  a  remedy  could  be  had  at  law  against 
them,  had  they  been  taken  and  brought  into 
court.  This  case,  therefore,  does  not  come 
within  the  Statute  ;  and  the  plaintiff  not  hav- 
ing brought  the  other  parties  into  court,  but 
having  gone  on  to  plea  and  demurrer  without 
them,  cannot  sustain  the  present  action,  even 
if  it  should  be  admitted  that  he  might  recover 
against  P.  S.  &  A.  Van  Santvoord,  or  P.  S. 
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alone,  had  the  action  been  brought  against 
them  only. 

Ch.  J.  Marshall  (6  Cr.,  265)  says,  "in  point 
of  real  justice,  there  can  be  no  reason  why  an 
unsatisfied  judgment  against  J.  should  bar  a 
claim  upon  M."  This  might  be  said  in  all  cases 
where  the  creditor  has  taken  a  bond  from  one 
partner  for  a  partnership  debt,  whereby  the 
original  contract  is  extinguished  ;  for  an  un- 
satisfied judgment  is  as  good  as  an  unsatisfied 
bond.  The  question  as  to  merger,  or  extin- 
guishment, arises  as  soon  as  the  higher  secur- 
ity is  taken  or  obtained,  and  is  not  to  be  deter- 
mined by  subsequent  events  or  circumstances 
as  to  the  higher  security  being  satisfied  or  not. 
The  plaintiff's  counsel  say  that  it  would  be 
doing  violence  to  the  plain  meaning  of  the 
transaction,  to  suppose  that  the  plaintiff  in- 
tended, by  suing  S  &  S.  only,  to  discharge 
the  other  two  defendants  ;  but  the  intentions 
of  a  plaintiff  can  never  be  allowed  to  deter- 
mine the  legal  effect  of  a  judgment.  Every 
man  is  bound  to  know  the  legal  consequences 
of  his  own  acts.  Justice  requires  nothing 
which  the  law  does  not  allow  ;  and  the  law 
abhors  a  multiplicity  of  actions.  (15  Johns., 
229,  432.) 

It  is  said  that  it  is  inconceivable  how  a  bar- 
ren judgment  which  does  not  affect  P.  S.,  or 
vary  his  rights,  in  the  least,  can  have  the 
effect  of  giving  him  a  good  defense  in  this 
action.  There  are  many  transactions  to  which 
a  defendant  is  not  a  party,  which  may  furnish 
him  with  a  good  defense.  Thus,  in  the  case 
of  Cheelkam  v.  Ward,  1  Bos.  &  P.,  630,  one  of 
two  joint  and  several  obligors  made  out  a 
*good  defense,  by  showing  that  his  [*473 
co-obligor  had  been  appointed  one  of  the  exec- 
utors of  the  obligee.  And  Ch,  J.  Eyre,  in 
giving  his  opinion  in  that  case,  says,  "  in  fact, 
there  is  but  one  duty  extending  to  both  obli- 
gors, and  it  was  pointedly  put,  that  a  discharge 
of  one,  or  a  satisfaction  by  one,  is  a  discharge 
of  both  ;  this  puts  an  end  to  the  argument  that 
the  action  is  not  necessarily  suspended  as  to 
both,  for  it  is  the  effect  of  the  suspension  as 
to  one  that  releases,  discharges  and  extin- 
guishes the  action  as  to  both."  And  Shepherd, 
Sergeant,  who  was  counsel  for  the  plaintiff, 
admitted  that  "  when  the  bond  is  joint,  and 
the  debt  is  extinguished  as  to  one  co-obligor, 
it  is  extinguished  as  to  both."  So,  one  de- 
fendant who  suffers  a  verdict  or  judgment  to 
be  taken  by  default  against  him  may  be  pro- 
tected by  a  successful  defense  made  by  his  co- 
defendant.  (Bull.  N.  P.,  84.) 

Mr.  Jay,  in  reply  : 

1.  As  to  the  objection,  that  if  the  plaintiff 
has  any  remedy,  it  is  by  a  suit  against  P.  8. 
alone,  and  not  jointly  with  the  other  defend- 
ants, it  is  merely  formal,  and  intended  to  drive 
the  plaintiff  to  a  new  action.  The  two  de- 
fendants, against  whom  the  judgment  was 
obtained,  were  made  parties,  because,  if  they 
had  not  been  made  defendants,  the  non-join- 
der of  them  would  have  been  pleaded  in  abate- 
ment :  and  because,  in  Sheehy  v.  Mandeville, 
the  same  course  was  pursued  and  sanctioned 
by  the  Supreme  Court  of  the  U.  S.  The  other 
defendants  were  not  served  with  process,  as 
they  were  notoriously  insolvent,  and  because 
they  might  have  said  that  they  ought  not  to  be 
bin  xexati  pro  eadem  causa.  If  the  plaintiff  can 
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recover  at  all,  it  must  be  in  the  present  action; 
otherwise,  a  plea  in  abatement,  by  driving 
him  to  this  form  of  action,  would  be  virtually 
a  plea  in  bar. 

A  contract  entered  into  by  a  plurality  of 
persons,  and  not  expressed  to  be  either  joint 
or  several,  is  considered  a  joint  or  a  several 
contract  according  to  circumstances.  It  is  so 
far  joint  that  one  or  more  sued  upon  it,  may, 
on  applying  in  due  season,  compel  the  plaintiff 
to  unite  the  others  in  the  action.  It  is  so  far 
joint,  also,  that  at  law,  perhaps,  though  not 
474*]  *in  equity,  the  remedy  against  one  or 
more  of  the  parties  may  be  lost  by  death.  It 
is  several  when  it  is  sufficient  evidence  of  a 
several  averment  in  the  declaration.  It  is  sev- 
eral when  the  assets  of  a  deceased  partner  are 
made  responsible.  It  is  several  when  it  is  de- 
cided that  the  release  of  one  under  a  bankrupt 
or  insolvent  law,  or  by  reason  of  infancy,  &c., 
is  no  discharge  of  the  other.  So  that  it  ap- 
pears that  a  contract,  not  expressed  to  be  joint 
or  several,  may  be  joint  in  relation  to  one  set 
of  circumstances,  and  several  in  regard  to 
another. 

Suppose  two  partners,  one  residing  in 
England  and  the  other  here,  a  judgment 
against  the  one  in  England  cannot  bind  the 
separate  property  of  the  partner  here,  nor  a 
judgment  here  bind  the  property  of  the  part- 
ner in  England.  If.  then,  a  judgment  against 
one  is  a  bar  to  an  action  against  the  other,  it 
will  subvert  the  fundamental  principle  of  the 
law  of  partnership,  that  not  only  the  joint, 
but  the  separate  property  of  each  partner  is 
liable  for  the  debts  of  the  firm.  Again  ;  sup- 
pose, on  a  suit  against  partners,  one  only  can 
be  found  in  the  State,  to  be  served  with  proc- 
ess, how  is  the  creditor  to  obtain  any  redress 
against  the  persons  or  separate  property  of  the 
absentees,  unless  he  is  allowed  to  sue  them, 
whenever  they  return  ? 

But  it  is  said  that  we  must  have  a  judgment 
against  all  the  defendants  or  against  none,  and 
then  there  will  be  two  judgments  for  the  same 
cause  against  two  of  them.  All  the  plaintiff  asks 
is  a  judgment,  which,  in  its  form,  may  include 
all  the  defendants;  but  in  substance  and  effect, 
P.  S.  only;  a  judgment  on  which  "it  shall  not 
be  lawful  to  issue  or  execute  any  execution 
against  the  body,  or  separate  property,  of  any 
person  not  brought  into  court."  In  that  case, 
the  persons  and  separate  property  of  S.  &  S. 
would  be  reached  by  one  judgment;  and  the 
personal  and  separate  property  of  P.  S.,  and  the 
joint  property  of  all  the  defendants,  by  anoth- 
er judgment.  And  this  is  the  relief  to  which 
the  plaintiff  is  legally  entitled.  Should  it  be 
said  that  the  joint  property  of  S.&S.  would  then 
be  bound  by  two  judgments  for  the  same  debt, 
it  may  be  answered  that  this  is  no  more  than 
what  may  happen  in  other  cases;  as  where 
several  judgments  are  obtained  against  the 
475*]  makers  and  indorsers  *of  a  promissory 
note,  all  of  which  are  for  the  same  identical 
debt.  But,  the  first  judgment,  in  truth, 
affects  only  the  separate  property  of  S.  &  S., 
after  an  account  taken  of  the  partnership. 
(Matter  of  Smith.  16  Johns.,  106.)  At  all 
events,  it  does  not  belong  to  P.  S.  to  make  that 
objection. 

The  whole  argument  of  the  defendants 
rests  on  the  harsh,  technical  doctrine  of  ex- 
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tinguishment:  a  doctrine  like  that  of  survivor- 
ship, which  neither  is,  nor  ought  to  be  (as  Mr. 
Justice  Thompson  observed),  "viewed  in  a 
very  favorable  aspect  either  at  law  or  in 
equity."  It  savors  of  the  nature  of  penalty 
and  forfeiture,  and  ought,  therefore,  to  be 
construed  most  strictly.  It  is  not  surprising, 
then,  that  the  defendant's  counsel  have  not 
been  able  to  adduce  a  single  adjudged  case  in 
point,  but  have  been  compelled  to  reason  from 
analogy.  Every  general  rule  of  law,  however 
absolute  in  its  terms,  is  to  be  understood  rela- 
tively, and  is  subject  to  qualification  and  ex- 
ception. Suppose  the  case  of  a  contract  made 
before  the  passing  of  an  insolvent  law,  and 
judgment  recovered  after  the  law  is  passed; 
will  it  be  said  that  a  discharge  under  the  In- 
solvent Law  discharges  the  judgment:  that  the 
judgment  extinguished  the  contract;  that  al- 
though no  state  can  pass  a  law  impairing  the 
obligation  of  a  contract,  yet,  as  a  judgment  it 
is  not  a  contract,  it  does  not  come  within  the 
clause  of  the  Constitution  of  the  U.  S?  Will 
it  be  said  that  a  contract  which  has  been  sol- 
emnly declared  by  a  court  valid  and  effectual, 
recorded  on  its  rolls,  and  ordered  to  be 
enforced,  ceases,  therefore,  to  be  protected  by 
this  constitutional  provision?  Where  a  bond 
is  given  for  a  simple  contract,  the  parties,  by 
their  agreement,  substitute  the  one  for  the 
other.  That  is  not  the  case  with  a  judgment, 
which  is  rendered  in  invitum.  It  is  true,  after 
a  judgment,  and  while  it  remains  in  force,  a 
new  action  cannot  be  maintained  for  the  same 
identical  cause  of  action;  for  the  courts  no 
longer  take  notice  of  the  original  subject  of 
dispute,  but  merely  enforce  the  judgment;  and 
in  that  sense,  the  original  contract  may  be  said 
to  be  extinguished.  Still,  the  contract,  and  the 
obligation  to  discharge  it,  remain  in  full  force. 
The  record  of  the  judgment  does  rot  destroy 
the  contract,  but  affords  the  highest  and  most 
solemn  evidence  of  it.  In  the  suit  against  S. 
*&  S.,  the  subject  of  controversy  was  [*47<5 
not  whether  they  were  the  only  partners  in  the 
firm,  but  whether  they  were  partners  at  all, 
and  made  the  notes  in  question.  The  subject 
of  dispute  in  the  present  action  is,  whether  P. 
S.  was  not,  also,  a  partner  when  the  notes 
were  given;  this  is  the  real  question  which  a 
jury  would  have  to  decide.  If  a  judgment 
necessarily  extinguishes  a  contract,  why  does 
not  a  judgment  against  executors  and  admin 
istrators  bar  an  action  against  heirs  and  devi- 
sees for  the  same  identical  debt?  Or,  why  does 
not  a  judgment  against  a  surviving  partner, 
bar  all  remedy  against  the  assets  of  the  de- 
ceased partner?  A  court  of  equity  cannot 
revive  that  which  the  law  has  extinguished. 

The  counsel  for  the  defendants,  finding 
themselves  strongly  pressed  by  the  authority 
of  the  case  of  Sheeliy  v.  Manderille,  have  ex- 
erted all  their  ingenuity  to  find  out  some 
peculiarity  in  that  case  to  render  it  inapplica- 
ble. But'neither  the  counsel  who  argued  that 
cause,  nor  the  Chief  Justice  who  pronounced 
the  decision,  put  it  on  any  peculiar  grounds 
either  of  fact  or  local  law.  Mr.  Lee,  arguendo, 
says,  "the  cause  of  action  against  J.  only,  is 
merged  in  the  judgment,  not  the  joint  cause 
of  action  against  M.  &  J."  And  Messrs. 
Young  and  C.  Lee,  contra,  say,  "a  plaintiff 
may,  if  he  pleases,  sue  only  one  of  the  copart- 
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ners,  and  if  the  defendant  does  not  plead  in 
abatement,  the  action  may  be  maintained." 

If  P.  S.  is  a  partner,  there  can  be  no  ques- 
tion as  to  the  justice  of  the  plaintiff's  claim 
against  him,  and  that  he  ought,  in  honesty  and 
conscience,  to  pay  the  debt. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  first  position  taken  by  the  plaintiff's 
counsel  is,  that  where  several  persons  are 
indebted  as  partners,  they  are  jointly  and  sev- 
erally indebted  ;  and  the  case  of  Rice  v.  Shvte, 
Burr.,  2611,  has  been  cited  in  support  of  that 
doctrine.  Lord  Mansfield  did  say,  in-  that 
case,  that  all  contracts  with  partners  were 
joint  and  several,  and  every  partner  was  liable 
to  pay  the  whole.  The  statement  of  that  case 
is,  that  on  the  trial  evidence  was  given  that  one 
Cole,  who  was  not  joined  in  the  action  as 
defendant,  was  a  partner  of  Shutc,  and  there 
upon  the  plaintiff  was  nonsuited.  This  non- 
suit was  set  aside,  on  the  ground  that  the  fact 
477*]  of  there  being  *another  partner  ought 
to  have  been  pleaded  in  abatement.  Tliis  was 
a  most  salutary  decision,  and  prevented  much 
injustice  anil  costs,  by  requiring  the  party 
defendant  to  take  his  stand  in  Limine,  by  plead- 
ing in  abatement,  and  showing  who  the  other 
partners  were.  But  it  would  be  straining  Lord 
Mansfield's  opinion  unreasonably,  to  say  that 
he  meant  technically  that  all  contracts  with 
partners  were  joint  and  several,  for,  then,  the 
non-joinder  of  any  of  the  partners  never  could 
be  pleaded  in  abatement,  which  all  the  court 
expressly  decided.  In  equity,  they  are  joint 
and  several ;  and  so  they  were  as  regarded  that 
suit,  the  defendant  having  neglected  to  avail 
himselt  of  the  objection  in  a  legal  manner. 
Surely,  it  cannot  be  said  that  in  a  legal  sense, 
where  there  is  a  plurality  of  debtors,  that 
their  contract  is  joint  and  several,  when  they 
have  engaged  jointly  to  pay  the  debt.  Each 
debtor  is  bound  for  the  whole,  until  the  debt  is 
paid  ;  but  as  regards  the  remedy  to  coerce  pay- 
ment, there  is  a  material  and  settled  distinc- 
tion. If  they  have  undertaken  severally  to 
pay,  separate  suits  may  be  brought  against 
each ;  but  where  their  undertaking  is  joint, 
unless  they  waive  the  advantage,  by  not  inter- 
posing a  plea  in  abatement,  they  must  be  sued 
jointly,  if  in  full  life,  and  neither  has  been  dis- 
charged by  operation  of  a  bankrupt  or  insolv- 
ent law,  or  is  not  liable  on  the  ground  of 
infancy.  We  must,  then,  consider  the  prom- 
ises in  this  case  as  joint. 

Two  questions  then  arise  :  1.  Whether,  by 
the  plaintiff  proceeding  to  judgment  against 
two  of  the  joint  promissors,  the  debt  is  not 
merged  in  the  judgment.  2.  Whether,  having 
made  the  two  partners  against  whom  the 
judgment  was  recovered,  parties  to  this  suit, 
the  suit  can  be  sustained  against  the  other 
defendants,  in  consequence  of  the  extinguish- 
ment of  the  simple  contract  debt,  as  to  the  two 
defendants,  by  the  judgment  against  them. 

(1.)  In  1  Chitty,  30,  the  law  as  to  the  effect 
of  proceeding  to  judgment  against  one  of 
several  joint  debtors,  is  thus  laid  down:  "There 
is,  however,  this  objection  in  the  case  of  a 
joint  contract,  to  the  non-joinder  of  one  or 
more  of  the  several  parties  liable  ;  that  if  judg 
ment  be  obtained  against  one,  in  a  separate 
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action  against  him  on  such  contract,  the 
plaintiff  cannot,  afterwards,  proceed  against 
the  parties  omitted,  and*consc'quenlly  [*478 
loses  their  security."  By  reference  to  the 
cases  cited  by  Chitty,  it  will  be  found  that 
they  were  actions  in  tort ;  and  even  in  those 
actions  which  are,  in  their  nature,  joint  and 
several,  it  has  been  held  that  where  the  plaint- 
iff proceeded  to  judgment  against  one,  the 
others  might  plead  this  in  bar.  (Cro.  Jac., 
73;  Yelv.,  67;  Com.  Dig.,  Action,  K.  4 ;  6 
Co.,  75.)  These  cases  came  under  review  in 
this  court,  in  Livingston  v.  Bishop,  1  Johns., 
291,  and  it  was  decided  that  the  judgment 
alone  would  be  no  bar,  without  satisfaction. 
In  Willcesv.  Jackson,  2  Hen.  &  M..  358,  361,  it 
was  decided  that  a  judgment  for  damages,  in 
a  separate  action  against  one  of  several  joint 
trespassers,  is  a  bar  to  an  action  against  the 
rest.  There  is,  however,  a  wide  difference  be- 
tween a  judgment' against  one  of  several  tort- 
fcasors  and  against  one  of  several  joint  debtors. 
In  the  latter  case,  whatever  extinguishes  or 
merges  the  debt  as  to  one,  merges  it  as  to  all. 
(2.)  But  the  second  point  is  clearly  with,  the 
defendants  ;  that  in  actions  KK  ' contractu, 
against  several,  if  a  joint  contract  be  not 
proved  against  all  the  defendants  (with  the 
exception  of  infancy,  and  a  discharge  under  a 
bankrupt  or  insolvent  law,  and  of  the  death 
of  one  of  the  parties),  the  plaintiff  must  be 
nonsuited  on  the  trial  ;  and  if  it  appear  on  the 
pleadings  that  too  many  persons  are  made 
defendants,  the  defendants  may  demur,  move 
in  arrest  of  judgment,  or  sustain  a  writ  of 
error.  (1  Saund.,  153,  n.  l.'&H/.f;  2  Str., 
820;  1  Bos.  &  P.,  73  :  6  T.  R.  770.)  In  the 
case  of  Hartness  v.  Thompson,  5  Johns.,  160, 
the  plaintiffs  declared  against  the  defendants 
on  a  joint  and  several  promissory  note.  It 
appeared,  on  the  trial,  that  Nelson  was  an 
infant,  a  verdict  was  taken  for  him,  and 
against  Hie  other  defendants.  This  was  held 
to  be  correct,  on  the  ground  that  infancy 
was  a  personal  privilege,  to  be  taken  advan- 
tage of  only  by  the  infant  himself.  This,  how- 
ever, w,as,  in  some  measure,  a  departure  from 
former  decisions  ;  and  the  contrary  was  de- 
termined in  3  Esp.  N.  P.,  76.  and  5  Esp.,  47. 
We  adopted  the  principle  advanced  by  Mr. 
Justice  Deniston  (1  Wils.,  90),  that  in  cases 
where  an  action  is  brought  against  several  per- 
sons on  a  joint  contract,  and  one  pleads  some 
plea  which  goes  to  his  personal  discharge,  and 
not  to  *the  action  of  the  writ,  the  |*47O 
plaintiff  may  enter  a  nolle  proxequi  as  to  him, 
and  proceed  against  the  others.  But  Mr.  Justice 
Van  Ness,  in  delivering  the  opinion  of  the 
court,  in  Hartness  v.  Thompwn,  expressly 
says,  "the  general  principle,  (bat  the  plaintiff 
must  prove  a  joint  contract  when  he  brings  a 
joint  suit,  is  not  intended  to  be  shaken,  by  the 
rule  which  the  court  have  thought  proper  to 
apply  to  this  case."  "  We  mean,"  he  says  "  to 
confine  its  operation,  exclusively,  to  the  case 
of  a  defense  insisted  upon  by  one  of  several 
joint  debtors,  which  is  personal  to  him.  and 
which  does  not  go  to  the  discharge  of  all."  If, 
then,  in  an  action  against  several,  upon  a  joint 
contract,  the  plaintiff  must  show  a  joint  sub- 
sisting contract,  we  are  led  to  the  inquiry, 
whether  the  judgment  against  Souldcn  and 
Peter  Sken  Smith,  upon  these  identical  notes, 
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does  not  form  a  bar  to  a  recovery  in  this  suit 
against  the  four  defendants.  In  Cheetham  v. 
Ward,  1  Bos.  &  P.,  630,  the  case  was,  that 
William  Ward  and  James  Ward  gave  a  joint 
and  several  bund  lo  Cheetham  ;  the  plea  was 
that  Cheeiham,  the  testator,  by  his  last  will, 
appointed  William  Ward  one  of  his  executors, 
who,  with  the  other  executors,  duly  proved 
the  will,  and  look  upon  them  the  execution 
thereof.  There  was  a  demurrer  to  the  plea, 
and  joinder.  The  court  were  unanimously  of 
opinion  for  the  defendant ;  and  Eyre,  (Jh.  J., 
put  the  decision  on  this  acknowledged  prin- 
ciple, that  where  a  personal  action  is  once 
suspended,  by  the  voluntary  act  of  the  party 
entitled  to  it,  it  is  forever  gone  and  discharged. 
This,  he  said,  was  admitted  to  be  the  case, 
where  tliere  was  but  one  obligor,  but  that  the 
very  point  in  issue  had  been  decided  in  the 
Year  Book  (3i  E  Iw.  IV.,  81  6.)  He  said  there 
was  out  one  duly  extending  to  both  obligors, 
and  it  was,  therefore,  pointedly  put,  that  a 
discharge  of  one,  or  a  satisfaction  made  by 
one,  is  a  discharge  of  both  ;  and  that,  he  said, 
put  an  end  to  the  argument,  for  it  was  the 
effect  of  the  suspension  as  to  one,  that  re- 
leased, discharged,  and  extinguished  the  ac- 
tion as  to  both.  Heath,  /.,  said  it  was  of  no 
consequence  whether  the  release  be  by  opera- 
tion of  law,  or  by  deed  demonstrating  the 
intent  of  the  party.  Rooke,  J.,  said  the  obligee 
has  it  not  in  his  power  to  elect  to  discharge 
48O*J  one  obliiror,  *vvithout  discharging  the 
other.  (1  Bos.  "&  P.,  633,  S.  C.,  n.  a,  'Bac. 
Abr.,  tit.  Obligation.  D,  and  the  cases  there 
cited  )  The  case  of  Drake  v.  Mitchett,  3  East, 
251,  has  been  much  relied  on  by  the  plaintiff's 
counsel  as  a  strong  authority  in  maintenance 
of  this  ac'.ion.  The  case  was,  that  one  of 
three  joint  covenantors  gave  a  bill  of  exchange 
for  part  of  a  debt  secured  by  the  covenant, 
on  which  bill  a  judgment  was  recovered.  The 
plea  stated  th  it  for  the  p  lym^nt  and  satisfac- 
tion thereof  (£111  2t.  '3d.  residue),  the  bill  was 
given,  and  that  ju  lament  had  been  recovered 
thereon.  It  was  decided  that  the  judgment 
was  no  bar  to  the  action  on  the  covenant 
against  the  three,  it  not  being  averred  that  the 
bill  wa->  accepted  as  satisfaction,  nor  to  have 
produce,!  it,  in  fact.  Lord  Ellenborough  said 
he  had  always  understood  the  principle  of 
transit  in  rein  judi&itam,  related  only  to  the 
particular  cause  of  action  in  which  the  jndg 
meut  is  reuovore .1,  operating  as  a  change  of 
remedy,  from  its  bjing  of  a  higher  nature 
than  bjforo.  That  a  judgment  recovered  in 
any  form  of  action,  is  still  but  a  security 
for  the  original  cause  of  action,  until  it  be 
made  productive  in  satisfaction  to  the  party  ; 
and  therefore,  till  then,  it  cannot  operate  to 
change  any  other  collateral,  concurrent  rem- 
edy, which  the  pirty  may  iBve.  Grose,  J., 
considered  the  bill  as  a  collateral  security;  and 
LeBlanc,  ./.,  put  his  opinion  on  that  ground. 
Taking  what  fell  from  Lord  Ellenborough,  in 
reference  to  the  subject  matter,  it  has  no  bear- 
ing on  this  case,  where  the  judgment  was 
upon  the  joint  security,  or  promise  itself. 

The  13th  and  141  h  sections  of  the  Statute  for 
the  Amendment  of  the  Law,  &c.  (1  N.  R.  L., 
521)  have  been  referred  to.  The  13lh  section 

fives  a  remedy  to  a  creditor  against  joint 
ebtors,    by  authorizing  process  to  be  issued 
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against  them  in  the  manner  then  in  use  :  and 
in  case  any  of  them  are  returned  taken,  he  or 
they  so  taken  and  brought  into  court,  shall 
answer  to  the  plaintiff,  and  if  judgment  pass 
for  the  plaintiff,  he  shall  have  his  judgment 
and  execution  against  such  of  them  as  were 
brought  into  court,  and  against  the  other  joint 
debtors  named  in  the  process,  in  the  same  man- 
ner as  if  they  had  all  been  taken  and  brought 
into  court,  by  virtue  of  such  process  ;  but  exe- 
cution shall  not  be  executed  against  the  body, 
or  lands,  or  goods,  the  sole  *property  [*481 
of  any  person  not  brought  into  court.  The 
14th  section  relates  solely  to  bonds  and  recog- 
nizances, in  which  persons  are  bound  jointly 
and  severally,  or  severally  only,  and  provides 
how  they  may  be  sued  ;  and  as  regards  them, 
alters  the  provisions  of  the  common  law.  The 
13th  section  of  the  Act  was  intended  to  obviate 
the  difficulty  and  delay  arising  from  the  neces- 
sity of  outlawing  such  of  the  defendants  a^  it 
was  necessary  to  make  parties,  and  who  could 
not  be  arrested  on  the  process  ;  for  it  was  a 
settled  principle  of  the  common  law,  that  if 
there  were  several  defendants  in  a  joint  action, 
and  one  of  them  could  not  be  arrested,  the 
plaintiff  must  proceed  to  outlawry  against  him, 
before  he  could  go  on  against  the  others.  (1 
Tidd.  Pr.,  125,  andthenofes.)  The  provisions  of 
the  13th  section  of  the  Act  referred  to,  show, 
conclusively,  that  Ihis  was  the  sense  of  the 
Legislature,  and  to  remedy  this  inconvenience 
the  Statute  was  passed. 

I  think,  then,  that  I  am  authorized  in  say- 
ing, that,  in  case  of  joint  debtors,  they  must 
be  jointly  sued  ;  that  if  a  less  number  than  the 
whole  be  sued,  that  is  a  matter  which  can  be 
pleaded  in  abatement  only  ;  that  it  is  neces- 
sary to  show  a  joint  subsisting  indebtedness  in 
all  the  defendants;  and  in  cases  of  asuumpsit,  it 
is  necessary  to  show  a  subsisting  liability  on 
the  part  of  all  the  defendants,  as  promisors, 
with  the  exceptions  already  mentioned  ;  and 
that  where,  as  respects  any  of  the  defendants, 
the  right  of  action  is  gone  or  suspended,  their 
joint  liability  being  at  an  end,  the  other  de- 
fendants may  avail  themselves  of  this  suspen- 
sion or  discharge,  whether  it  be  produced  by 
the  act  of  the  party  or  by  operation  of  law,  at 
the  instance  and  by  the  act  of  the  creditor. 
Consider  the  operation  of  the  contrary  prin- 
ciple, as  regards  this  very  case.  The  plaint- 
iff has  already  a  judgment  upon  those  notes 
against  two  of  the  defendants,  and  may  pro- 
ceed to  execution.  In  the  present  suit,  the 
same  defendants  are  made  parties,  and  neces- 
sarily so  ;  and  in  this  suit,  also,  if  the  plaintiff 
can  recover,  there  must  be  judgment  against 
them ;  so  that  with  regard  to  two  of  the  de- 
fendants, there  will  be,  on  the  records  of  this 
court,  two  distinct  judgments  for  the  same 
debt.  In  the  *former,  the  separate  [*482 
property  of  both  the  defendants  will  be 
liable  to  be  taken  and  sold  on  execution, 
and  in  the  latter,  the  joint  property  of  all  the 
present  defendants.  This  is  certainly  an 
anomaly  in  the  law,  and  is  inconsistent  with 
all  my  notions  of  a  correct  and  regular  judicial 
proceeding. 

The  case  of  Sheehyv.  Mandeville,  6  Cr.,  253, 
has  been  cited  and  relied  on,  as  entirely  de- 
cisive of  this  ease.  I  regard  that  case  as 
entitled  to  high  respect,  from  the  elevated 
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character  of  the  judges  who  compose  that 
court ;  but  it  is  not  authoritative  or  binding 
here.  The  decision  is  not  one  of  those  in 
which  that  court  has  any  paramount  or  con- 
trolling force  over  the  State  Courts.  It  is  to 
be  respected  only  as  the  opinion  of  learned  and 
distinguished  judges  ;  and  viewing  it  in  that 
light,  notwithstanding  the  homage  I  am  dis- 
posed to  pay  to  that  court,  I  cannot,  consist- 
ently with  my  views  of  the  law,  yield  to  its 
authority  or  reasoning.  The  cause  came  up 
on  error  to  the  District  Court,  sitting  at  Alex- 
andria. The  action  was  assumpsit,  brought 
by  Sheehy  against  Mandeville  '&  Jamesson, 
upon  »  promissory  note  purporting  to  be  given 
by  Jamesson  only.  The  allegation  was  that 
Mandeville  was  a  secret  partner,  and  that  the 
note  had  been  given  by  the  defendant,  under 
the  style,  name  and  firm  of  Robert  B.  James- 
son.  The  only  plea  necessary  to  be  noticed,  is 
the  one  in  which  the  defendant,  Mandeville, 
who  was  alone  taken,  and  who  alone  pleaded, 
set  up  that  the  plaintiff  had  before  sued 
Jamesson  on  the  same  note,  in  the  Circuit 
Court  of  the  District  of  Columbia,  and  that 
such  proceedings  were  had  in  that  suit,  that 
judgment  was  rendered  thereon  in  favor  of 
Sheehy  against  Jamesson,  for  the  debt,  and 
damages  and  costs,  with  averments  that  the 
judgment  was  unreversed,  and  that  the  note 
then  sued  upon,  was  the  same  as  in  the  former 
suit.  There  was  a  demurrer  and  joinder.  In 
the  Circuit  Court  judgment  had  been  given 
for  the  defendant.  The  opinion  delivered  by 
Gh.  J.  Marshall,  on  this  point,  is,  that  as  the 
first  suit  was  brought  only  against  Jamesson, 
it  could  not  be  correctly  said  that  the  contract 
is  carried  into  judgment,  as  respects  Mande- 
ville ;  that  the  doctrine  of  merger  could  be 
applied  only  to  a  case  in  which  the  original 
declaration  was  on  a  joint  covenant,  not  to  a 
483*]case  in  which  the  declaration  in  the  *first 
suit  was  on  a  sole  contract  (even  admitting 
that  a  judgment  against  one  of  several  joint 
obligors  would  terminate  the  whole  obliga- 
tion, so  that  a  distinct  action  could  not  after- 
wards be  maintained  against  the  others,  which 
he  did  not  admit).  He  observed,  also,  "  that 
admitting  that  a  previous  judgment  against 
Jamesson  would  be  a  sufficient  bar  as  to  him, 
had  Jamesson  &  Mandeville  joined  in  the  same 
plea,  it  would  have  presented  an  inquiry  of 
some  intricacy,  how  far  the  benefit  of  that  bar 
could  be  extended  to  Mandeville  ;  but  they 
have  not  joined  in  the  same  plea.  They  have 
severed  ;  and  as  the  whole  note  is  not  merged 
in  a  judgment  obtained  against  Jamesson  on 
his  individual  ansuinpsit,  the  court  is  not  of 
opinion  that  Mandeville  has  so  pleaded  this 
matter  as  to  bar  the  action."  This  is  the  sub- 
stance of  the  opinion,  and  although  it  comes 
recommended  to  us  by  the  abstract  justice  of 
the  principles  advanced,  I  certainly  have  not 
been  so  fortunate  in  my  researches,  as  to  find 
the  adjudged  cases  in  support  of  it.  It  is, 
undoubtedly,  true,  that  a  suit  and  judgment 
against  Jamesson  was  not  a  judgment  against 
Mandeville  ;  but  that  the  doctrine  of  merger, 
or  extinguishment,  would  be  applicable  only 
to  a  case  in  which  the  declaration  was  on  a 
joint  covenant,  and  not  to  a  case  in  which  the 
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declaration  in  the  first  suit  was  on  a  sole  con- 
tract, 1  must  beg  leave  to  deny,  not  in  the 
terms  in  which  the  proposition  is  stated,  but 
upon  the  facts  of  that  case,  and  of  the  one 
now  under  consideration.  In  both  cases,  the 
declaration  was  upon  a  joint  promise  ;  and  in 
the  one  case,  a  judgment  had  been  rendered 
against  one  of  the  two  defendants,  on  the 
same  joint  contract,  and  in  the  other,  against 
two  of  them  on  the  same  promises.  Now,  if 
the  general  issue  had  been  pleaded,  and  under 
that,  evidence  could  have  been  given  of  the 
recovery  of  the  judgments  against  some  of  the 
defendants,  I  beg  to  know,  whether,  as  re- 
garded such  defendants,  the  promises  were 
not  merged  in  the  judgments.  It  seems  to 
me  that  this  is  an  undeniable  proposition,  else 
there  may  be  several  judgments  against  the 
same  person  for  one  and  the  same  debt  or 
duty.  If,  then,  as  respects  the  defendants, 
against  whom  the  judgment  had  been  recov- 
ered, the  simple  contract  was  merged  in  the 
judgment,  and  they  had  ceased  to  be  an- 
swerable upon  the  simple  contract,  the 
*plaintiff  must  fail,  because  he  has  [*48^ 
not  maintained  his  declaration  in  showing  a 
subsisting  indebtedness  in  all  the  defendants, 
in  the  manner  alleged  in  his  declaration  ;  but, 
on  the  contrary,  it  would  appear  that  the 
plaintiff,  by  his  own  act,  through  the  instru- 
mentality of  the  law,  has  suspended  his  rem- 
edy against  some  of  the  defendants,  by  chang- 
ing their  indebtedness  from  that  of  a  simple 
contract  to  a  debt  of  record.  Nor  do  I  per- 
ceive how  the  court  could  disengage  them- 
selves from  the  intricacy  of  the  inquiry, which 
it  was  admitted  would  have  arisen,  had 
Jamesson  &  Mandeville  joined  in  the  plea 
(which,  in  that  case,  it  seems  to  be  admitted, 
would  have  been  a  bar  in  favor  of  Jamesson), 
because  Mandeville  alone  pleaded.  If  a  judg- 
ment rendered  against  one  of  several  joint 
promisors,  extinguished,  merged,  or  suspended 
the  plaintiff's  right  on  that  contract  against 
one,  and  as  a  consequence,  against  the  other, 
then,  certainly  either  of  them  could  plead 
that  matter ;  and  how  the  legal  state  of  the 
question  could  be  varied,  by  the  same  mai- 
ter  being  pleaded  jointly  or  severally,  I  am 
at  a  loss  to  discover.  "Upon  the  whole,  I 
am  not  satisfied  by  the  train  of  reasoning 
adopted  in  the  case  of  Sheehy  v.  Manderille. 
My  conclusion  is,  that  the  judgment  against 
two  of  the  defendants  is  a  bar  to  a  suit 
brought  on  the  same  cause  of  action  against 
those  two  and  Peter  Smith  and  Van  Sant- 
voord,  as  long  as  that  judgment  remains  in 
full  force.  Whether  the  court  would  not 
allow  the  plaintiff  to  move  to  vacate  the  judg- 
ment, is  a  different  question. 

Judgment  for Ae  defendant. 
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485*]        *THE  UTICA  BANK 
VAN  GIBSON  ET  AL. 

Piyment  of  Money  by  Mistake — Notice  and 
Demand  of  Repayment,  Unnecessary  before 
Briny  ing  Suit — If  Necessary,  Notice  by  Mail 
Sufficient. 

Where  money  is  paid  by  the  plaintiff  to  the 
defendant,  by  mistake,  notice  of  the  mistake,  and 
demand  of  repayment,  before  bringing1  a  suit  to 
recover  it  back,  are  not  necessary.  For  the  party 
receiving  money,  paid  under  a  mistake  of  facts,  is 
not  a  bailee  or  trustee,  nor  does  his  duty  to  return 
it  arise  upon  request. 

If  notice  and  demand  were  necessary,  putting  a 
letter  containing-  such  notice  and  demand,  directed 
to  the  defendant,  into  the  postoffice,  is  sufficient. 

Citations-Phil.  Bv.,  391,  338;  3  Campb.,  379;  4 
Campb.,  193. 

THIS  was  an  action  of  assumpsit,  for  money 
had  and  received,  &c.,  tried  at  the  Oneida 
Circuit,  in  September  last,  before  Mr.  Justice 
Yates. 

G.  Stevens,  one  of  the  defendants,  left  with 
the  plaintiffs  for  collection,  a  promissory  note 
of  Hart&  Allen,  of  Geneva,  for  $364.36,  pay- 
able to  the  defendants  or  order,  at  the  Bank 
of  Geneva,  and  which  fell  due  Nov.  11,  last. 
The  defendants  were  the  only  indorsers  ;  and 
S.,  wishing  the  note  not  to  be  protested,  in 
case  it  was  not  paid,  wrote,  at  the  bottom  of 
the  note,  "  not  to  be  protested,  if  not  paid 
when  due."  The  plaintiffs,  not  having  made 
any  memorandum  of  this  direction  of  S.,  and 
not  having  received  any  notice  of  a  protest, 
presumed  that  it  had  been  regularly  paid  at 
the  Bank  of  Geneva,  where  they  had  sent  it 
for  that  purpose  ;  and  on  Nov.  20  transmitted 
to  the  defendants,  in  N.  Y.,  a  draft  on  the 
Mechanics'  Bank  in  that  City,  for  $260.40, 
deducting  one  and  one-half  per  cent,  for  col- 
lecting the  note  ;  and  which  draft  was  paid  to 
the  defendants.  Soon  after,  the  note  was 
returned  to  the  plaintiffs  by  the  Geneva  Bank, 
unpaid  ;  and  the  plaintiffs  produced  the  note 
at  the  trial,  and  offered  to  deliver  it  up  to  the 
defendants. 

The  defendants  insisted  that  the  plaintiffs 
were  not  entitled  to  recover,  without  showing 
that  they  had,  previous  to  the  commencement 
of  the  suit,  explained  the  mistake  to  the  de- 
fendants.demanded  a  repayment  of  the  money, 
and  returned  to  them  the  note.  That,  in 
regard  to  the  money  received,  the  defendants, 
if  liable  at  all,  could  only  be  considered  in 
the  light  of  trustees,  and  no  fault  could  be 
imputed  to  them,  until  after  notice  of  the 
mistake,  and  a  demand  of  the  money.  The 
plaintiffs  then  proved  that  after  the  note  was 
returned  to  them  by  the  Geneva  Bank,  and 
before  the  last  of  the  month  of  November, 
they  put  a  letter  into  the  postoffice  at  Utica, 
directed  to  the  defendants  at  N.  Y.,  informing 
them  of  the  mistake,  and  requesting  a  repay- 
48 fi*]  ment  *of  the  money.  There  was  no 
proof  that  this  letter,  or  any  notice  of  the  mis- 
take, had  ever  been  received  by  the  defend- 
ants, previous  to  the  suit. 

Under  the  direction  of  the  judge,  the  jury 
found  a  verdict  for  the  plaintiffs,  subject  to 
the  opinion  of  the  court  on  a  case  to  be  made 
by  the  defendants,  if  they  thought  proper  to 
move  to  set  aside  the  verdict. 
JOHNS.  REP.,  18. 


The  cause  was  submitted  to  the  court  with- 
out argument. 

SPENCEH,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  objection  taken  to  the  plaintiffs'  re- 
covery is,  that  the  defendants  ought  to  have 
had  notice  that  Hart  &  Allen's  note,  payable 
at  the  Bank  of  Geneva,  had  not  been  paid, 
before  this  suit  was  instituted  against  them  ; 
and  if  so,  then  that  notice  through  the  post- 
office  was  not  sufficient.  It  is  not  pretended 
that  the  plaintiffs  were  guilty  of  any  neglect 
in  relation  to  that  note ;  and  the  amount 
claimed  was  paid  to  the  defendants,  upon  the 
supposition  that  Hart  &  Allen's  note  had  been 
paid  at  the  Bank  of  Geneva  ;  but  it  turns  out 
that  it  was  not  paid.  The  plaintiff's  ground  of 
action,  then,  is,  that  the  money  was  paid  to 
the  defendants  under  a  mistake  of  facts.  The 
defendants  are  not  bailees  or  trustees  of  the 
money  thus  received.  It  was  paid  and  re- 
ceived, as  their  money,  and  not  as  money  to 
be  kept  for  the  plaintiffs.  In  such  a  case,  it 
was  not  necessary  to  make  a  demand  prior  to 
the  suit  :  for  a  request  was  not  essential  to  the 
maintenance  of  the  action  ;  nor  did  the  de- 
fendants' duty  to  return  the  money  errone- 
ously paid,  arise  upon  request. 

But  we  are  of  opinion,  that  were  it  neces- 
sary to  prove  notice  to  the  defendants  of  the 
non  payment  of  Hart  &  Allen's  note,  and 
therefore  of  the  mistake  which  had  happened, 
the  proof  was  sufficient.  In  mercantile  trans- 
actions, sending  notice  by  the  post  is  sufficient 
notice  to  the  party,  on  the  principle  of  gen- 
eral convenience.  It  is  every  day's  practice, 
as  to  the  dishonor  of  a  note,  with  a  view  of 
charging  the  indorser  ;  and  there  is  no  reason 
why  the  same  practice  should  not  be  admitted 
as  to  other  mercantile  business.  (Phil.  Ev., 
391,  338  ;  3  Campb.,  379  ;  4  Campb.,  193.) 

Judgment  for  the  plaintiffs. 

Cited  in— 36  N.  Y.,  301 ;  40  N.  Y.,  395 ;  26  Hun,  352  ; 
1  Abb.  N.  S.,  191 ;  1  Rob.,  19 ;  4  E.  D.  S  ,  408. 


*JACKSON,  ex  dem.  BARCLAY  and  [*487 
BAYARD, 

0. 
S.  HOPKINS. 

Act  Concerning  Deeds  and  Conveyances  of  Real 
Estate — Power  of  Attorney  to  Demand  and 
Receive  Debt  Secured  by  Mortgage  and  Execute 
Release — Not  Within  Act — Mortgagor  in  Pos- 
session— Entitled  to  Notice  to  Quit — Assign- 
ment by  Mortgagee —  Waiver  of  Notice. 

A  power  of  attorney  to  demand  and  receive  a 
debt,  secured  by  a  mortgage,  and  to  execute  a  re- 
lease and  discharge  thereof,  &c.,  is  not  within  the 
Act  Concerning  Deeds  ( I  N.  R.  L.,  309,  sess.  36,  ch.  97), 
and  therefore  not  entitled  to  be  read  in  evidence  on 
the  certificate  of  acknowledgment,  or  proof  there- 
of before  a  judge,  but  must  be  proved  by  the  sub- 
scribing witness,  or  other  evidence  of  its  execution. 

A  mortgagor  in  possession  is  entitled  to  notice  to 
quit,  before  an  action  of  ejectment  is  brought;  but 
if  the  mortgagor  s^lls  the  premises  absolutely,  the 
purchaser  from  him  is  not  entitled  to  notice  to 
quit. 

An  assignment  of  the  mortgage,  by  the  mort- 
gagee, does  not  destroy  the  privity  of  estate,  or 
change  the  condition  of  the  mortgagor's  tenancy. 
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Offering  to  show  that  the  mortgage  had  been 
paid  and  satisfied,  is  not  a  waiver  of  notice  to  quit. 

Citation-lN.  R.  L..  369. 

rpHIS  was  an  action  of  ejectment  for  part  of 
J-  lot  No.  79,  in  Virgil,  tried  at  the  last 
Cortlandt  Circuit,  before  Mr.  Chief  Justice 
Spencer. 

At  the  trial  the  plaintiff  gave  in  evidence  a 
mortgage  executed  by  the  defendant,  to  Bar- 
clay, one  of  the  lessors,  dated  Feb.  20,  1815, 
given  to  secure  the  payment  of  a  bond,  the 
time  of  payment  of  which  had  elapsed  before 
the  commencement  of  the  suit.  %  The  defend- 
ant was  in  possession  of  the  premises.  The 
plaintiff,  also,  gave  in  evidence  an  assignment 
of  this  mortgage  from  Barclay  to  Bayard,  the 
other  lessor,  dated  May  23,  1817,  and  which 
had  been  duly  recorded. 

The  defendant  rested  his  defense  on  the  pay- 
ment and  satisfaction  of  the  mortgage  ;  and 
to  prove  which,  he  offered  in  evidence  a  pow- 
er of  attorney  from  Barclay  to  David  Cole, 
dated  Nov.  18,  1815,  authorizing  him  to  de- 
mand and  recover,  among  others,  the  debt 
due  to  Barclay  from  the  defendant,  and  to 
release  and  discharge  the  same.  There  was 
a  subscribing  witness  to  the  execution  of  the 
power,  which  was  acknowledged  by  the  party 
before  one  of  the  judges  of  the  Court  of  C.  P. 
of  Cortlandt  Co.,  who  had  indorsed  on  it  a 
certificate  of  such  acknowledgment. 

The  plaintiff's  counsel  objected  to  the  read- 
ing of  the  power  of  attorney  in  evidence,  un 
less  it  was  proved  by  the  subscribing  witness, 
and  the  Chief  Justice  decided  that  it  must  be 
so  proved  before  it  could  be  received. 

The  defendant  then  offered  in  evidence  a 
certificate  duly  proved,  dated  April  10,  1817, 
made  by  David  Cole,  as  attorney  of  Barclay, 
authorizing  satisfaction  of  the  said  mortgage 
to  be  entered  of  record.  This  evidence  was 
objected  to,  unless  the  power  under  which  D. 
C.  acted  was  first  proved,  and  it  was.  accord- 
ingly, rejected. 

The  defendant's  counsel  then  moved  for  a 
488*]  nonsuit,  on  the  *ground  that  the  de- 
fendant was  entitled  to  a  previous  notice  to 
quit,  and  a  verdict  was  taken  for  the  plaintiff, 
subject  to  the  opinion  of  the  court  on  that 
point. 

The  case  was  submitted  to  the  court  without 
argument. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  power  of  attorney  from  Barclay  to 
Cole,  does  "not  come  within  the  provisions  of 
the  Statute.  (1  N.  R.  L.,  369.)  It  is  not  a 
deed,  conveyance  or  writing  of  or  concerning 
any  lands,  tenements,  or  real  estate,  and  there- 
fore was  not  entitled  to  be  read  on  the  ac- 
knowledgment of  the  party ;  and  that  was 
the  only  proof  ot  its  execution.  Was  the  de 
fendant  entitled  to  notice  to  quit,  prior  to  the 
commencement  of  the  suit  ?  We  think  that 
he  was  entitled  to  notice.  It  has  repeatedly 
been  decided  in  this  court,  that  as  between 
the  mortgagor  and  the  mortgagee,  the  former 
is  to  be  regarded  as  a  tenant  at  will  by  impli- 
cation, and  is  entitled  to  notice,  by  which  is 
meant  six  months'  notice,  to  quit.  Where  a 
mortgage  is  given  to  secure  a  debt,  and  the 
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mortgagor  is  left  in  possession,  we  have  con- 
sidered that  there  existed  a  tacit  and  implied 
agreement  that  the  mortgagor  should  continue 
to  hold  possession.  His  possession  then,  be- 
ing a  lawful  one.  he  cannot,  and  ought  not  to 
be  treated  as  a  trespasser, and  subjected, at  once, 
to  an  ejectment.  But  where  the  mortgagor  sells 
the  mortgaged  premises  absolutely,  the  pur- 
chaser from  him  is  not  entitled  to  this  notice, 
because  the  sale  itself  is  an  act  of  disloyalty. 
There  must,  undoubtedly,  be  a  privity  of 
contract  of  estate,  between  the  lessor  and  the 
tenant,  to  requre  notice  to  quit,  and  here  such 
privily  existed.  The  mere  act  of  the  mort- 
gagee, in  assigning  the  mortgage,  did  not  alter 
the  condition  of  the  defendant's  tenancy. 
The  objection  to  the  want  of  notice  was  not 
waived  by  an  attempt  to  show  that  the  mort- 
gage was  paid. 

Judff ment  of  nonsuit. 

Cited  in— 6  Cow.,  149 ;  8  Wend.,  586 ;  9  Wend.,  232 ; 
1  McLean,  285. 


*WILLIAMS  v.  BALDWIN.  [*489> 

Practice — New      Trial — Wlien      Granted     <m 
,  Ground  of  Newly -Discovered  Evidence. 

A  new  trial  will  not  be  granted,  on  the  ground  of 
newly-discovered  evidence,  if  it  appear  that  the 
evidence  might,  with  reasonable  attention  and  dili- 
gence, have  been  procured  before  the  first  trial. 

It  seems  that  <>n  a  motion  for  a  new  trial,  on  the 
ground  of  newly- discovered  evidence,  it  is  compe- 
tent to  the  adverse  party  to  show,  by  affidavit* 
that  the  witness  whose  testimony  is  stated  to  be 
material,  and  newly  discovered,  is  wholly  unworthy 
of  credit. 

Citations— 2  Cai.,  155, 260 ;  3  Cai.,  182, 186,  307. 

MOTION,  on  behalf  of  the  defendant,  for  a 
new  trial,  on  the  ground  of  newly  dis- 
covered   evidence.     The    affidavits    on    both 
sides  were  submitted  to  the  court  without  ar- 
gument. 

WOODWORTH,V.,  delivered  the  opinion  of 
the  court : 

The  defendant  makes  oath  that  since  the 
trial,  and  not  before,  he  has  discovered  that 
Stephen  Tappen  was  a  material  witness  for 
him  on  the  trial  of  this  cause. 

The  question  submitted  to  the  jury  was, 
whether  a  certain  note  of  about  $200,  in  favor 
of  the  defendant,  against  Rayner  &  Piuney, 
and  which  the  defendant  had  sold  to  the 
plaintiff,  was  or  was  not  included  in  the  in- 
•dorsement  of  $293.50,  on  the  note, upon  which 
the  present  suit  was  commenced.  The  jury 
believing  it  was  included,  gave  a  verdict  for 
the  plaintiff  for  the  whole  amount  claimed, 
deducting  the  indorsement  on  the  note  only. 
The  affidavit  of  Stephen  Tappen,  the  witness, 
states  that  the  note  of  $200  against  Rayner  & 
Pinney  was  not  the  consideration  of,  nor  was 
it  included  in  the  indorsement  of  $293.50.  The 
testimony,  then,  if  true,  is  material  ;  and  the 
further  inquiry  is,  whether  laches  is  not  im- 
putable  to  the  defendant.  If  he  knew  that 
Tappen  was  a  material  witness,  and  that  he 
could  not  procure  his  attendance  in  time,  he 
ought  to  have  applied  to  postpone  the  trial. 
(2  Cai.,  155  ;  3CaL,  182,  186,  307.) 

JOHNS.  REP.,  18. 
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It  appears,  from  the  affidavit  of  William  H. 
Sabin,  that  the  indorsement  is  in  the  hand- 
writing of  Tappen  ;  that  for  five  or  six  years 
last  past  he  has  been  in  the  service  of  the  de- 
fendant, and  resided  near  him  at  the  time  of 
trial  ;  that  Harvey  Baldwin,  a  son  of  the  de- 
fendant, who  served  the  notice  of  motion  for 
a  new  trial,  and  who  stated  that  he  was  agent 
for  his  father,  and  took  upon  him  the  defense 
of  the  suit,  admitted  that  lie  had  seen  the  note, 
49O*]  and  knew  that  the  ^indorsement  was 
in  the  handwriting  of  Tappen.  These  facts 
seems  to  establish  great  inattention  in  not  pro- 
curing the  testimony  of  the  witness,  or  in  not 
putting  off  the  trial  of  the  cause  ;  they  excite 
strong  suspicion  that  the  defense  is  colorable 
only.  The  plaintiff  has  proved,  by  a  number 
of  witnesses,  that  Tappen  is  wholly  unworthy 
of  credit  under  oath.  This  it  was  competent 
for  him  to  do.  In  Pomeroy  v.  TJie  Col.  Ins. 
Co.,  2  Cai.,  260,  the  plaintiff  was  permitted  to 
read  affidavits  to  question  the  credibility  of  the 
witness  newly  discovered. 

On  the  whole,  I  am  of  opinion  that  there 
has  not  been  proper  diligence  to  obtain  the 
testimony  of  Tappen,  and  there  are  strong 
grounds  to  believe  his  character  is  infamous. 

The  motion  for  a  new  trial  must,  therefore, 
be  denied. 

Motion  denied. 

Cited  in-5  Wend.,  121 ;  7  Barb.,  277 ;  13  Barb.,  104 ; 
52  How.  Pr.,  194;  2  Blatchf.,  71;  1  Sum.,  476;  16 
Minn.,  367 ;  8  Minn.,  152. 


DAVIS  v.  TYLER. 

Pleading  —  Estoppel  —  Acquittance  for  Rent,  not 
under  Seal,  cannot  be  Pleaded  an  —  Such  Ac- 
quittance is  Eoidence  Merely  —  Venue  —  Want 
of,  in  Aeowry,  Waived  by  Answer  to  Merits. 

An  instrument  not  under  seal,  cannot  be  pleaded 
by  way  of  estoppel. 

The  form  of  pleading  an  estoppel,  is  to  rely  on 
the  deed,  as  an  estoppel,  and  pray  judgment  that 
the  party  be  estopped,  or  not  admitted  to  deny  the 
facts  in  the  deed  ;  not  to  demand  judgment,  si  actio. 
&c. 

No  venue  is  necessary  to  a  plea  ;  nor  to  a  demise 
in  an  avowry  for  a  distress,  &c.,  in  an  action  of 
replevin. 

Citations—  5  Bac.  Abr.,  432;  Comb..  59;  4  Co.,  53  ; 
6  Johns.,  26. 


was  an  action  of  replevin,  originally 
-L  commenced  in  the  Court  of  Common  Pleas 
of  St.  Lawrence  Co.,  and  removed  to  this 
court  by  certiorari.  The  plaintiff,  D.,  de- 
clared. in  the  usual  form,  against  the  defend- 
ant, T.,  for  taking  the  plaintiff's  cattle,  on  his 
farm,  at  Messina,  &c.  The  defendant  avowed 
the  taking  as  a  distress  for  rent  due  to  him 
from  the  plaintitf,  as  tenant  of  the  premises, 
under  a  lease  for  years,  the  landlord  being 
seised  in  fee,  &c.  The  plaintiff  pleaded  to 
the  avowry,  that  the  place  in  which.  &c.  , 
was  not  the  close  and  freehold  of  the  defend- 
ant, as  alleged  in  the  avowry.  The  defendant 
replied,  by  way  of  estoppel,  that  the  plaintiff 
had  accepted  from  the  defendant  a  written 
lease  for  the  premises,  signed  by  both  parties, 
and  that  the  plaintiff  held  and  occupied  the 
premises,  under  that  lease,  and  prayed  judg- 
ment whether  the  plaintiff  ought  to  be  allowed 
to  question  the  title  of  the  defendant,  &c. 
JOHNS.  REP.,  18. 


*To  this  replication  the  plaintiff  de-  [*491 
murred,  and  the  defendant  joined  in  demurrer. 
Mr.  Talcot,  in  support  of  the  demurrer  : 

1.  The  replication  to  the  plea  to  the  avowry 
is  not  good  as  an   estoppel.     The  avowant 
ought  to  allege  the  estate  of  which  he  is  seised. 
(10  Johns.,  424;  1  Johns.,  80;  2  Saund.,  206 
a,  n.  22.) 

The  facts  alleged  in  the  replication  are  not 
sufficient  to  estop  the  plaintiff  from  travers- 
ing the  avowant's  title.  By  executing  an  in- 
denture of  lease,  a  party  may  be  estopped 
denying  that  the  lessor  could  make  the  de- 
mise ;  it  does  not  acknowledge  that  the  avow- 
ant is  seised  in  fee  ;  and  if  it  did,  it  would  not 
follow  that  he  was  so  seised  in  fee,  a  year 
after,  when  the  distress  was  made. 

Again  ;  the  instrument  is  not  under  seal, 
and  therefore  not  sufficient,  by  way  of  estop- 
pel. 

Though  the  utmost  degree  of  certainty  is 
not  required  in  all  cases,  so  as  to  preclude  all 
argument,  inference,  or  presumption  against 
the  party  pleading,  yet,  in  estoppels,  and  in 
pleas  not  favored  by  law,  this  degree  of  cer- 
tainty is  required.  (1  Chit.  PI.,  238  ;  2  H.  Bl., 
530  ;  Doug.,  159  ;  8  T.  R.,  167  ) 

Again  ;  it  is  not  alleged  that  D.  made  the 
indenture,  or  delivered  it,  which  is  essential 
to  its  perfect  execution.  An  averment  that 
he  signed  it,  does  not  necessarilv  imply  a  de- 
livery. (7T.  R.,596.) 

2.  There  is  no  venue  to  the  demise,  either 
in  the  avowry,  or  the  replication.     (1  Chit. 
PI.,  284,  285.) 

Mr.  Vinmg.  contra: 

1.  The  objection  of  the  want  of  the  venue 
is  a  formal  one,  and  should  have  been  taken 
advantage  of  on  a  special  demurrer.    By  plead- 
ing over,  the  party  waives  it,  and  the  omission 
is  to  be  considered  as  cured.     (1   Chit.   PL, 
284.)    But,  in  truth,  no  venue  is  necessary  in 
avowry  or  estoppel.     (6  Johns.,  26;  2  Cai., 
398,  399.) 

2.  The  bar  to  the  avowry  is  not  sufficient. 
The  avowant  alleges  a  precise  estate,  a  seisin 
in  fee.     The  defendant  should  have  expressly 
traversed   that  title.       Sergeant    Williams  (1 
Saund.,  347  d,  n.  6)  says,  this  is  an  anomalous 
*case,  and  contrary  to  the  common  [*492 
rule  of  pleading  to  say,   "  his  soil  and  free- 
hold," generally  ;  for  it  applies  as  well  to  an 
entail,  or  for  life,  as  to  an  estate  in  fee.     The 
traverse  is  too  broad.     (1   Saund.,  268,  n.  1.) 
This  is  a  stronger  case  than  that  of  an  ordi- 
nary plea.   (2  Salk.,  562  ;  3  Cai.,  160  ;  5  Johns., 
112  ;  10  Johns.,  369.) 

3.  There  may  be  an  esstopel  in  pats.     (Co. 
Litt.,  352  a;  Com.  Dig.,  Estoppel,  A,  1,  A, 
3.)  We  do  not  say  that  the  plaintiff  is  estopped 
by  deed,   but    by  his  acceptance  of  a  lease 
from  the  defendant,  as  a  good  demise  of  the 
premises. 

Per  Curiam.  No  instrument  in  writing, 
not  under  seal,  can  be  pleaded  as  an  estoppel. 
The  defendant,  therefore,  ought  not  to  have 
replied  this  unsealed  lease,  by  way  of  estop- 
pel, but  should  have  taken  issue  upon  the 
fact  that  the  premises  were  his  freehold.  If 
one  gives  an  acquittance  under  his  hand  and 
seal,  for  rent,  he  shall  be  estopped  to  demand 
rent  due  at  a  day  before.  But,  if  the  acquit- 
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tance  is  not  under  seal,  it  is  not  an  estoppel, 
but  evidence  merely.  (5  Bac.  Abr.,  432 ; 
Comb.,  59.)  The  form  of  pleading  an  estop- 
pel, is  to  rely  on  the  deed  as  an  estoppel,  and 
pray  judgment  that  the  party  be  estopped,  or 
not  admitted  to  deny  the  facts  which  the  deed 
purports,  without  demanding  judgment,  si 
acho.  &c.  (Rawlin's  case,  4  Co.,  53.) 

The  objection  as  to  a  want  of  venue  of  the 
demise,  is  repelled  by  the  fact  that  the  plaint- 
iff answered  over  to  the  merits,  before  he  de- 
murred ;  the  want  of  venue,  in  the  avowry, 
was  thereby  waived.  In  Thomas  v.  Rumsey, 
6  Johns.,  2(5,  it  was  held  that  a  venue  was  not 
necessary  in  a  plea.  The  venue  laid  in  the 
declaration  draws  to  it  the  trial  of  everything 
that  is  transitory.  Nothing  could  be  more 
transitory  than  the  making  of  the  lease.  This 
ground  of  demurrer,  therefore,  is  not  main- 
tainable ;  but  the  first  objection  is  fatal  to  the 
replication. 

There  must  be  judgment  for  the  plaintiff, 
on  the  demurrer,  with  leave  to  the  defendant 
to  amend. 

Judgment  for  tlie  plaintiff. 
Cited  in— 15  Wend.,  311. 


M'CRACKEN. 

Practice — Removal  of  Cause  by  Habeas  Corpus 
to  Supreme  Court — Not  Continuation  of  Suit 
Below — Plaintiff  may  Declare  for  New  Cause 
— Defendant  may  Rely  on  New  Grounds  of 
Defense — Assignment  of  Debt — Equities — De- 
mand of  Payment  of  Bank  Note —  WJien  not 
Necessary  to  Entitle  Holder  to  use  it  as  Set-off. 

Where  a  cause  is  removed  from  a  court  of  C.  P., 
into  this  court,  by  habeas*  corpus  the  suit  here  is 
not  considered  as  a  continuation  of  the  suit  below, 
unless  in  certain  cases,  for  the  purposes  of  justice. 

The  plaintiff,  may,  therefore,. declare  for  a  new 
cau.se  of  action,  and  the  defendant  may  set  off  a 
demand  against  the  plaintiff,  arising  since  the  com- 
mencement of  the  suit  below,  and  before  its  re- 
moval here. 

The  assignee  of  a  debt  takes  it  subject  to  all  the 
equity  existing,  at  the  time,  between  the  debtor 
and  the  assignor. 

A  previous  demand  of  payment  of  a  bank  note, 
not  being  payable  at  any  particular  place,  is  not 
requisite  .before  a  suit  brought  thereon,  or  to  en- 
title the  holder  to  set  it  off  against  the  bank. 

Citations— 8  Johns.,  91 ;  IT.  R..  167 ;  2  Cai.,  368. 

rpHIS  was  an  action  of  assumpsit,  on  a  prom- 
JL  issory  note  made  by  the  defendant,  dated 
Sept.  30,  1818,  for  $1,000.  payable  to  Lyman 

D.  Prindle  or  order,  ninety  days  after  date,  at 
the  Bank  of  Niagara,  indorsed  by  Prindle  to 

E.  B.  Allen,  and  by  him  to  the  plaintiffs.    The 
suit  was  originally  commenced  in  the  Court 
of  C.  P.  of  Genesee  Co.,  April  20,  1819.  and 
being  noticed  for  trial  at  the  September  Term 
following,  in  that  court,  was  removed  by  the 
defendant,  by  habeas  corpus,  into  this  court. 

The  defendant  pleaded  non  assumpsit,  with 
notice  of  a  set-off. 

The  cause  was  tried  at  the  Genesee  Circuit, 
in  June  last,  before  Mr.  Justice  Van  Ness.-  At 
the  trial,  the  plaintiffs  admitted  payments  to 
the  amount  of  $153.  The  defendant  proved, 
4166 


that  on  June  28,  1819,  he  was  the  owner  and 
holder  of  the  bills  of  the  plaintiffs,  to  the 
amount  of  $419,  and  on  that  day  delivered 
them  to  C.,  the  witness,  to  pay  to  the  plaint- 
iffs. That  C.  who  had  kept  the  bills  in  his 
possession,  on  July  20,  1819,  offered  them  to 
the  plaintiffs,  in  part  payment  of  the  note,  but 
the  plaintiffs  refused  to  receive  them.  The 
witness  produced  the  bills  in  court,  which  he 
declared  to  be  the  same  which  he  had  received 
of  the  defendant,  and  tendered  to  the  plaint- 
iffs, and  which  were  in  the  usual  form  of 
bank  bills,  and  not  payable  at  any  particular 
place. 

The  plaintiffs  proved  that  on  July  10, 1819, 
they  assigned  $630,  part  of  the  money  due  on 
the  said  note,  to  S.  Mather;  on  July  24,  the 
residue  thereof,  or  $253.96,  to  M.  Searles,  on 
account  of  debts  due  and  owing  by  the  plaint- 
iffs to  them  respectively  ;  and  that  notice  of 
the  first  assignment  was  given  to  the  defend- 
ant July  15,  1819. 

The  plaintiffs  objected  to  the  set-off  :  1.  On 
the  ground  that  the  suit  was  commenced  before 
the  defendant  became  *the  owner  or  [*494- 
holder  of  the  bills  of  the  plaintiffs  ;  2.  On  the 
ground  that  the  demand  had  been  assigned 
before  the  bills  were  offered  to  the  plaintiffs 
in  payment  ;  and,  3.  Because  payment  of  the 
bills  had  never  been  demanded  at  the  Bank  of 
Niagara. 

The  defendant  proved  that  the  plaintiffs,  on 
June  28,  1819,  and  for  -some  time  previous, 
had  stopped  payment  and  were  reputed  to  be 
insolvent. 

A  verdict  was  found  for  the  plaintiffs  for 
.72,  subject  to  the  opinion  of  the  court  as 
to  the  right  of  the  defendant  to  have  the  $419, 
or  any  part  thereof  allowed,  and  set  off  against 
that  amount. 

Mr.  Gold  for  the  plaintiffs. 

Mr.  Cady,  contra.  He  cited  Vosburgh  \. Roger*, 
8  Johns.,  91,  and  Platt  v.  Plait,  Col.  Cas.,  36, 
decided  in  April  Term,  1795. 

WOODWORTH,  J.,  delivered  the  opinion  of 
the  court : 

One  question  to  be  decided  is,  whether  the 
defendant  can  avail  himself  of  matter,  by  way 
of  set-off,  arising  after  the  commencement  of 
the  suit  in  the  court  below,  and  prior  to  its 
removal  to  this  court.  The  set-off  relied  on 
goes  to  the  merits  of  the  plaintiffs'  demand. 

When  a  cause  is  removed  by  habeas  corpus, 
the  suit  in  this  court  is  not  a  continuation  of  the 
suit  below;  and  therefore,  as  a  general  rule, 
the  plaintiff  may  recover  for  a  debt  due  before 
the  commencement  of  the  suit  here,  and  the 
defendant  may  rely  on  new  grounds  of  defense ; 
but  the  court  will,  in  some  cases,  notice  the 
suit  belqw  so  as  to  protect  the  plaintiff  against 
manifest  injustice,  if  the  defense  does  not  go 
to  the  merits. 

As  exceptions  to  the  general  rule,  it  is  said 
"that  the  pleas  of  the  Statute  of  Limitation  and 
of  coverture  are,  perhaps,  the  only  ones  which 
the  plaintiff  has  been  permitted  to  defeat  by 
replying  the  suit? below."  This  doctrine  is  fully 
settled  in  Vosburgh  v.  Rogers,  8  Johns.,  91. 
The  defense  then  is,  that  on  June  28, 1819,  the 
defendant  *was  the  owner  and  holder  [*4D5 
of  bank  bills  of  the  Niagara  Bank,  to  the 
amount  of  $419,  at  which  time  the  plaintiffs 
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were  the  holders  of  the  note  in  question.  The 
bills  have  been  kept  by  the  defendant  ever 
since,  and  were  produced  in  court  at  the  trial. 
They  were  not  payable  at  any  particular  place, 
and  would  have  sustained  an  action,  without 
demand,  at  the  Bank.  I  cannot,  therefore, 
perceive  any  well  founded  objection  to  the  set- 
off  of  these  bills  against  the  plaintiffs'  demands; 
they  are  equally  available  to  the  defendant,  as 
if  he  had  been  sued  by  an  individual  against 
whom  he  held  promissory  notes,  due  at  the  time 
the  action  was  commenced.  On  July  20,  1819, 
the  bills  were  offered  at  the  Bank,  as  part  pay- 
ment, and  refused  ;  and  although  the  plaintiffs 
had  on  July  10,  assigned  to  Silvester  Mather 
$630,  part  of  the  money  due  on  the  note  (of 
which  .assignment  the  defendant  had  notice 
July  15),  that  will  not  aid  the  plaintiffs  ;  for 
the  rights  of  these  parties  cannot  be  varied  so 
as  to  deprive  the  defendant  of  the  defense  that 
existed  on  June  28,  preceding.  If  a  valid 
assignment  was  made,  Mather  must  have  taken 
it,  subject  to  all  the  equity  existing  at  that  time 
between  the  plaintiffs  and  the  defendant. 
{Tindal  v.  Brown,  1  T.  R,  167;  Furmanv. 
Haskin,  2  Cai..  368.)  The  residue  of  the  note 
was  assigned  July  24,  after  the  defendant  had 
offered  the  bills  in  payment,  and  that  rests  on 
the  same  ground  as  the  assignment  to  Mather. 
We  are  of  opinion  that  the  sum  of  $419,  with 
interest  from  July  20,  1819,  be  deducted  from 
the  verdict. 

Judgment  for  the  plaintiff,  accordingly. 

Cited  in— 3  Wend.,  18 ;  5  Mason,  216. 
See— 5  Wend.,  342. 
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Sheriff — Action  Against,  for  Escape  of  Prisoner 
—  What  Deemed  a  Sufficient  Commencement 
of — Proof  that  Prisoner  is  off  Limits. 

An  action  against  the  sheriff  for  the  escape  of  a 
prisoner  in  execution  from  the  liberties  of  the  jail, 
is  not  well  commenced  by  handing  a  writ  to  a 
person,  with  directions  to  go  and  see  the  prisoner 
off  the  limits,  and  then  deliver  the  writ  to  the 
coroner. 

The  writ  must  be  either  actually  delivered  to  the 
coroner,  or  left  at  his  office,  or  be  issued  and  sent  to 
him  with  the  absolute,  positive  and  unequivocal 
intention  to  commence  the  suit,  while  the  prisoner 
is  off  the  limits. 

To  support  the  action  for  an  escape,  the  fact  of 
the  prisoner  being  off  the  limits  of  the  liberties  of 
the  jail  must  be  affirmatively  and  satisfactorily 
shown,  by  direct  and  positive  proof.  Nothing  will 
be  intended  or  inferred. 

Citation— 18  Johns.,  14. 

THIS  was  an  action  against  the  defendant,  as 
sheriff  of  the  County  of  Albany,  for  the 
escape  of  Thomas  Mounsey.  a  prisoner  in  exe- 
cution, from  the  liberties  of  the  jail,  tried  at 
the  Albany  Circuit  in  April,  1820,  before  Mr. 
Justice  Woodworth.  It  was  proved  that  on 
June  26,  1819,  the  attorney  of  the  plaintiff 
hearing  that  M.  was  off  the  limits  of  the  jail, 
delivered  a  writ  against  the  defendant  to  the 
witness,  Ackerman,  with  instructions  "  to  go 
and  see  M.  off  the  jail  liberties,  so  that  he  could 
swear  to  the  fact,  and  then  deliver  the  writ  to 
the  coroner."  The  evidence  given  as  to  the 
JOHNS.  REP.,  18. 


fact  of  M.'s  being  off  the  limits  at  the  time  the 
writ  was  delivered  to  the  coroner  was  not  per- 
fectly clear. 

Mr.  F.  G.  White,  for  the  plaintiff.  He  cited 
1  Cai.,  70  ;  2  Johns.,  342;  3  Johns.,  43  ;  15 
Johns.,  326;  17  Johns.,  63  ;  Burdick  v.  Green, 
ante,  14. 

Mr.  Foot,  contra. 

Per  Curiam.  The  only  question  in  this  case 
is,  whether  the  suit  was  commenced  "when 
Mouusey,  for  whose  escape  the  defendant  is 
sued,  was  off  the  jail  limits. 

It  was  decided  in  Burdick  v.  Green,  that  if  a 
writ  was  actually  made  out,  and  sent  to  the 
sheriff  or  his  deputy,  by  mail  or  otherwise, 
witli  a  bonafide  and  absolute  intention  of  hav- 
ing it  served,  it  would  be  a  good  commence- 
ment of  the  suit ;  but  we  held  that  such  inten- 
tion must  be  positive  and  unequivocal.  Here 
the  writ  was  made  out  and  delivered  to  a  mes- 
senger, as  we  construe  the  facts,  conditionally; 
that  is,  he  was  dircted  to  go  and  see  Mounsey 
off  the  limits,  and  then  deliver  the  writ  to  the 
coroner,  but  if  he  went  and  did  not  see  him  off 
the  limits,  then  it  is  implied  that  he  was  not  to 
deliver  the  writ  to  the  coroner.  When,  there- 
fore, the  attorney  issued  the  writ  the  intention 
to  commence  the  suit  was  not  absolute,  positive 
*and  unequivocal;  and  we  cannot  admit  [*497 
that  the  messenger  or  bearer  of  the  writ  shall 
have  it  in  his  power  to  decide  whether  the  suit 
shall  be  commenced,  by  any  event  subsequent 
to  the  delivery  of  the  writ  to  him,  short  of  its 
being  actually  put  into  the  hands  or  left  at 
the  office  of  the  coroner. 

The  evidence  is  not  very  satisfactory  whether 
Mounsey  was  on  the  limits  or  not,  when  the 
writ  was,  in  point  of  fact,  received  by  the  cor- 
oner. We  rather  infer  that  he  was  then  on  the 
limits  ;  but  the  plaintiff  should  have  shown, 
affirmatively,  that  he  was  then  off  the  limits. 
For,  in  such  an  action,  we  cannot  intend,  or 
infer  anything,  unless  it  be  plain  and  irresisti- 
ble, to  charge  the  sheriff. 

Judgment  for  the  defendant. 

Cited  in-4  Cow.,  161 ;  9  Wend..  211 ;  11  Wend.,  53  : 
14  Wend.,  658;  6  Barb.,  505;  32  N.  J.  L.  111. 


WILLARD  ».  FOX. 

Practice  in  Justice  Court — Former  Judgment  at 
Set-off. 

In  an  action  before  a  justice  of  the  peace,  the 
defendant  cannot  set  off  a  judgment  recovered  by 
him  against  the  plaintiff,  before  another  justice, 
and  which  had  been  removed  into  this  court  by 
cerfiorori- 

Citations— 1  N.  R.  L.,396;  2  Bac.  Abr.,  tit.  Error; 
3  T.  R..  642 ;  2  Bac.  Abr.,  279  ;  3  T.  R.,  187, 188,  n.  ; 
Doug.,  108. 

N  ERROR,  on  certiorari  to  a  justice's  court. 


I 


Fox  declared  against  Willard,  before  the 
justice,  on  an  account.  The  defendant  pleaded 
the  general  issue,  and  stated  that  he  should,  on 
the  trial,  set  off  an  account  and  judgment. 
At  the  trial,  the  defendant  admitted  that  there 
was  due  to  the  plaintiff  $5.90,  on  the  balance 
of  their  accounts  ;  and  then  offered,  as  a  set- 
off,  a  judgment  in  his  favor  against  the  plaint- 
iff for  $16.54.  The  plaintiff  objected  to  the 
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set-off,  on  the  ground  that  the  judgment  had 
been  removed  into  the  Supreme  Court  by  cer- 
tiorari.  The  defendant  proved  the  judgment, 
by  the  justice  before  whom  it  was  obtained, 
who,  also,  testified  that  he  had  been  served 
with  a  writ  of  certiorari,  to  which  he  had  made 
a  return.  The  justice  determined  that  the 
judgment  was  not  a  legal  set-off,  and  gave 
judgment  for  the  plaintiff. 

Mr.  6'.  M.  Lee  for  the  plaintiff  in  error. 

Mr.  F.  C.  White  for  the  defendant  in  error. 

498*]  *  WOOD  WORTH,  J.,  delivered  the  opin- 
ion of  the  court  : 

The  defendant  in  error  was  not  entitled  to 
execution  on  the  judgment,  without  giving 
satisfactory  security  to  restore  the  debt  or 
damages,  in  case  the  judgment  should  be  re- 
versed. (1  N.  R.  L.,  396.)  If  the  defendant 
in  error  can  obtain  the  benefit  of  his  judgment 
by  set-off,  it  is  equivalent  to  payment ;  and  it 
would  be  an  evasion  of  the  spirit  of  this  sec- 
tion of  the  Statute;  for  it  would  be  permitting 
him  to  do  that  indirectly,  which  he  cannot  do 
directly.  It  is  true  that  a  new  action  may  be 
brought  on  a  judgment,  notwithstanding  a 
writ  of  error  ;  for  although  the  writ  of  error 
be  a  supersedeas.  yet  it  is  said  the  duty  remains 
of  record,  and  if  is  but  reasonable  the  party 
should  have  this  remedy.  (2  Bac  Abr.,  tit. 
Error.)  But,  although  such  action  may  be 
brought,  execution  cannot  be  sued  out  upon 
the  second  judgment,  until  the  writ  of  error 
be  determined.  (3T.  R.,642  ;  Bennetv.  Black, 
2  Bac.  Abr.,  279.)  It  is  contended  that  if  an 
action  will  lie  on  the  judgment,  it  follows  that 
it  must  be  the  subject  of  set-off.  But  I  cannot 
discover  the  analogy  between  the  two  cases. 
Where  a  second  action  is  brought  pending 
error,  the  court  will  protect  the  party  bringing 
error,  until  it  is  determined.  By  allowing  a 
set-off,  the  party  is  permitted  to  reap  the  fruit 
of  his  judgment  as  effectually  as  if  he  had 
collected  the  money  on  execution.  It  extin- 
guishes so  much  of  the  plaintiff's  demand  ; 
and  to  him,  it  is  the  same,  whether  he  is  com- 
pelled to  pay  the  judgment  "on  which  error 
is  brought,  or  bound  to  receive  it  in  payment 
by  way  of  set-off.  I  have  not  met  with  any 
adjudged  case,  in  opposition  to  these  princi- 
ples, except  that  of  Reynolds  v.  Beerling,  3  T. 
R.,  188,  in  note.  In  that  case,  the  defendant 
pleaded  a  judgment  recovered  against  the 
plaintiff, 'after  action  brought,  and  before  plea 
pleaded  ;  replication — error  pending  on  the 
judgment,  to  which  there  was  a  general  de- 
murrer. In  support  of  the  plea,  Sullivan  v. 
Montagu,  Doug.,  108,  was  relied  on.  The 
court  said,  on  the  authority  of  Sullivan  v. 
Montagu,  the  plea  was  good,  and  that  the  rep- 
lication was  no  answer  to  it.  This  case  is 
opposed  to  the  principle  of  former  decisions  ; 
the  case  cited  from  Doug,  does  not  support 
the  proposition  that  a  judgment  on  which  a 
4J)J>*]  *writ  of  error  is  brought,  can  be  set 
off,  nor,  indeed,  does  it  decide  anything  on 
that  subject. 

The  principal  case  of  Evans  v.  Prosper,  3  T. 
R. ,  187.  overrules  Reynolds  v.  Beerling,  as  to 
everything  but  the  point  in  question  ;  and 
though  Judge  Buller  intimates  that,  as  to  that 
point,  it  may  be  correct,  a  decision  on  that 
question  was  not  called  for  by  the  case  before 
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the  court,  and  therefore  cannot  be  regarded  as 
authority. 

We  are,  therefore,  of  opinion  that  the  set- 
off  cannot  be  supported  ;  and  that  the  judg- 
ment of  the  justice  must  be  affirmed. 

Judgment  affirmed. 


PENNY,  ex  dem.  PENNY,  v.  CORWITHE. 

Deeds — Execution  of— Must  be  Pi'oved  by  Sub- 
scribing Witnesses — Ranure  may  be  Proved  by 
Others — JRasure  after  Execution,  by  Consent  of 
Parties,  does  not  Invalidate — Evidence  of,  Ad- 
missible. 

Though  a  subscribing  witness  to  a  deed,  or  sealed 
instrument,  if  within  the  jurisdiction  of  the  court, 
must  be  called  to  prove  its  execution  and  delivery  ; 
yet  the  fact  of  a  rasure  of  a  deed  may  be  proved  by 
any  other  person  ;  and  though  made  after  the  exe- 
cution of  the  deed,  if  it  was  done  with  the  consent 
of  the  parties,  it  does  not  invalidate  the  instrument . 

Citation-Phillips,  351. 

"EJECTMENT,  tried  at  the  Suffolk  Circuit, 
J-J  in  May  last,  before  Mr.  Justice  Yates. 

The  only  question,  at  tL*j  trial,  was  respect- 
ing a  boundary  line.  For  the  purpose  of  in- 
troducing an  award  of  arbitrators,  on  the  sub- 
ject in  controversy,  the  plaintiff  offered  au 
agreement  of  submission  to  two  arbitrators, 
under  the  hands  and  seals  of  the  parties,  dated 
April  9,  1817,  to  which  there  were  two  sub- 
scribing witnesses.  This  instrument  was  exe- 
cuted by  Theophilus  Smith  ;  but  it  appeared 
that  his  name  had  been  struck  out,  by  drawing 
a  black  line  through  it.  On  the  back  of  this 
agreement  was  indorsed  an  instrument  or  bond, 
dated  April  16,  1817,  under  the  hands  and 
seals  of  all  the  parties  except  Theophilus 
Smith,  executed,  also,  in  the  presence  of  two 
witnesses,  whose  names  were  subscribed,  by 
which  the  parties  bound  themselves,  under  a 
penalty,  to  perform  the  said  agreement  of  sub- 
mission. 

John  Leake,  who  was  a  subscribing  witness 
to  both  instruments,  testified  that  when  he 
signed  his  name  as  a  witness  to  the  agreement 
the  name  of  Theophilus  Smith  had  not  been 
struck  out  ;  and  the  judge  refused  to  permit 
the  paper  *to  be  read  in  evidence,  un-  [*5OO 
less  the  plaintiff  showed  that  the  rasure  had 
been  made  by  consent  of  the  parties  to  the 
submission.  The  counsel  for  the  plaintiff  in- 
sisted that  the  fact  that  the  bond  indorsed  on 
the  agreement  was  executed  by  all  the  parties, 
except  Smith,  was  sufficient  ground  to  infer 
that  his  name  had  been  struck  out  by  consent ; 
but  the  judge  decided  against  such  an  infer- 
ence, and  the  plaintiff  excepted  to  his  opinion. 
The  subscribing  witness  was  then  asked  as  to 
the  fact  of  the  erasure  of  the  name  of  Smith, 
and  he  answered  that  he  had  no  recollection 
whatever  of  the  circumstance,  or  why,  or 
where,  or  by  whom  it  was  done.  And  the 
subscribing  witness  to  the  bond,  also,  on  being 
examined,  gave  the  same  answer.  The  plaintiff 


NOTE.— A  Iteration  of  written  instrument  after 
execution— If  by  consent  nf  parties,  dues  not  avoid 
contract.  See  Wooley  v.  Constant,  4  Johns.,  64. 
note;  Speake  v.  U.S..  9  Cranch,  28. 

As  to  effect  nf  alteration,  in  general,  see  Jackson  v. 
Gould,  7  Wend.,  364;  Lewis  v.  Payn,  8  Cow.,  71; 
Herrickv.  Malin,  22  Wend.,  388. 
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then  called  one  of  the  arbitrators,  but  he  was 
objected  to,  and  his  testimony  overruled  by 
the  judge,  on  the  ground  that  he  was  not  a 
subscribing  witness  to  either  of  the  instru- 
ments. T.  Smith,  who,  on  being  examined  on 
his  voir  dire,  said  that  he  had  no  interest  what- 
ever in  the  suit,  was  asked  by  the  plaintiff's 
counsel  whether  his  name  was  struck  out  of 
the  agreement  of  submission  by  the  consent  of 
parties  ;  but  the  question  was  objected  to,  and 
the  judge  allowed  the  objection,  and  his  opin- 
ion was  excepted  to. 

A  great  number  of  witnesses  were  examined 
as  to  the  true  head  of  the  creek.  N.  Floyd,  a 
witness  for  the  defendant,  testified  that  some 
years  ago  James  Post  was  the  owner  of  the 
premises,  now  owned  by  the  lessor,  and  David 
Hallock,  owner  of  the  premises  now  owned  by 
the  defendant ;  that  they,  Post  and  Hnllock, 
agreed  to  submit  it  to  the  witness  and  William 
Hawkins,  as  arbitrators,  to  determine  the  true 
position  of  the  head  of  the  creek,  a  point  in 
controversy  between  the  parties  ;  and  the  ar- 
bitrators, after  examining  the  premises,  fixed 
a  stake  at  a  point  which  they  considered  the  head 
of  the  creek,  to  which  the  parties  acquired.  It 
appeared  that  if  this  should  be  taken  as  the  true 
location  of  the  premises  in  dispute,  the  lessor 
of  the  plaintiff  had  no  title  thereto.  The  judge 
being  of  opinion  that  the  award  of  the  last- 
mentioned  arbitrators  was  conclusive,  the 
counsel  for  the  plaintiff  contended  that  the 
second  submission,  whether  valid  or  riot,  was 
a  waiver  of  the  first,  and  that  the  cause  ought 
50 1*]  to  go  to  the  jury,  on  the  testimony  as  *to 
the  true  head  of  the  creek.  But  the  judge 
overruled  this  objection,  on  the  ground  that 
the  second  submission  was  ineffectual  and  void; 
and  thereupon  the  plaintiff  submitted  to  a  non- 
suit, subject  to  the  opinion  of  the  court  on  the 
question,  whether  the  nonsuit  ought  not  to  be 
set  aside,  and  a  new  trial  granted,  on  the  sev- 
eral grounds  stated  in  the  case. 

Mr.  D.  Robert  for  the  plaintiff. 

Mr.  8.  B.  Strong  for  the  defendant. 

Per  Curiam.  To  prove  the  execution  of  a 
sealed  instrument,  the  subscribing  witness,  if 
within  the  jurisdiction  of  the  court,  must  be 
called.  It  is  the  peculiar  office  of  such  a  wit- 
ness to  speak  to  the  acts  of  signing,  sealing 
and  delivery.  But  the  question  of  rasure  stands 
on  a  different  footing.  It  is  a  fact,  as  to  which 
the  subscribing  witnesses  are  not,  particularly 
and  exclusively,  called  upon  to  attend.  In  the 
present  case,  it  appeared,  from  the  evidence  of 
the  subscribing  witness,  that  Smith's  name 
must  have  been  struck  out  after  the  execution 
of  the  instrument,  and  after  the  attestation  of 
the  witness.  This  fact  was  offered  to  be 
proved,  and  also  that  it  was  done  with  the 
consent  and  in  the  presence  of  all  the  parties. 
This  distinguishes  this  case  from  one  where 
an  erasure  exists  in  a  deed,  and  it  is  uncerlain 
whether  it  was  made  before  or  after  the  exe- 
cution of  the  instrument.  In  such  case,  the 
rule  is  laid  down  by  Phillips  (p.  351)  to  be, 
that  it  may  be  proved  either  by  the  subscrib- 
ing witness,  or  by  any  other  person  who  saw 
the  rasure  made ;  and,  on  the  same  principle, 
by  any  other  person  who  can  testify  that  he 
saw  the  rasure  before  the  deed  was  executed. 
The  evidence  ought  to  have  been  admitted  to 
JOHNS.  REP.,  18. 


show,  that  although  Smith's  name  was  struck 
out  after  the  execution  of  the  deed,  it  was 
done  by  the  consent  of  all  parties  ;  for  it  is 
competent  to  the  parties  interested  to  consent 
to  an  alteration  in  a  deed,  after  it  is  executed, 
and  then  the  deed  takes  effect,  as  a  new  exe- 
cution of  it. 

The  instrument  of  April  16,  executed  by  the 
parties,  and  to  which  Smith  was  not  a  party,  is 
a  solemn  Recognition  that  the  agree-  [*5O2 
ment  to  submit  was  between  those  four,  to  the 
exclusion  of  Smith  ;  and  we  cannot  perceive 
why  that  instrument,  in  itself,  is  not  binding 
on  the  parties;  but,  most  certainly,  the  evi- 
dence that  Smith's  name  was  struck  out,  with 
the  consent  of  all  the  parties,  ought  to  have 
been  admitted.  Had  the  second  submission 
been  ineffectual,  as  the  judge  considered  it  on 
the  trial,  his  conclusion  would  have  been 
right,  that  the  former  submission  had  settled 
the  disputed  line.  If,  however,  it  was  effect- 
ual, it  was  a  solemn  waiver  of  the  first  sub- 
mission, and  the  parties  would  be  concluded 
by  the  line  established  by  the  last  arbitrators. 
There  must  be  a  new  trial  ;  the  costs  to  abide 
the  event  of  the  suit. 

New  trial  granted. 
Cited  in— 24  N.  Y..  334 ;  7  Barb.,  668. 


LANSING 

13. 

THE  EXECUTRIX  OP  LANSING. 

False  Pka  by  Executor  or  Administrator —  What 
Judgment  Rendered — Amendment  after  Re- 
turn of  Y\.  Fa. 

Where  an  executor  or  administrator  pleads  a  false 
plea,  the  judgment  is  de  boms  teat  at  or  if,  *i  noii  de 
nonis  prnpriis,  &c.,  and  under  the  Statute,  if  suffi- 
cient goods  and  chattels  cannot  be  found,  then  of 
the  lands  and  tenements,  &c.  And  where  the  jndg- 
ment,  in  such  a  ca-e,  was  entered,  de  Ixmix  only,  it 
was  allowed,  after  return  of  the  ft.  fa.,  to'  be 
amended,  so  that  the  execution  might  be  against 
the  lauds  and  tenements  also. 

Citations— Act,  sess.  36.  ch.  50,  sec.  7 ;  1  N.  R.  L., 
500. 

THIS  was  an  action  of  assumpsit.  The  de- 
fendant pleaded  ne  unques  executrix,  &c., 
on  which  a  verdict  was  found  against  her, 
and  a  judgment  was  entered  thereon  for  the 
plaintiff,  for  $260.45,  to  be  levied  of  the  goods 
and  chattels  of  the  testator,  if  so  much  re- 
mained in  the  hands  of  the  defendant,  to  be 
administered  ;  if  not  sufficient,  &c..  then  to  be 
levied  of  the  proper  goods  and  chattels  of  the 
defendant.  A  fi.  fa.  was  issued  according  to 
the  terms  of  the  judgment,  on  which  the 
sheriff  returned,  in  Mny  last,  that  he  had  made 
$50.69,  and  nulla  bona  as  to  the  residue 

Mr.  Cherer,  for  the  plaintiff,  moved  for 
leave  to  amend  the  record  and  execution,  by 
adding,  in  the  judgment,  the  words  "lands 
and  tenements."  He  said  that  the  omission  in 
the  record  was  considered  a  clerical  mistake, 
and  amendable.  (1  Saund.,  836,  n.  10;  5  Burr., 
2730.) 

Mr.  J.  Van  Renxselaer.  contra,  said  that  the 
judgment  in  this  *case  being  de  bonia  [*5O3 
testatoris,  si  non,  &c.,  de  bonis  propriia,  it  did 
not  bind  the  lands  and  tenements  of  the  execu- 
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trix.  If  the  defendant  plead  ne  unques  execu- 
tor, &c.,  and  it  is  found  against  him,  the 
judgment  is,  as  in  this  case,  de  bonis  testatoris, 
et  in  non,  de  bonis  propriis.  (Toll.  L.  of  Ex., 
463,  564;  1  Saund.,  336  a,  336  b,  note.)  But 
this  is  a  motion  to  make  it  a  judgment  of  the 
proper  lands  and  tenements,  as  well  as  of  the 
proper  goods  and  chattels  of  the  executrix. 

Per  Curiam.  It  is  settled  that  where  an 
executor  or  administrator  pleads  a  false  plea, 
the  judgment  is  de  bonis  testatoris,  et  si  non,  de 
bonis propriis,  &c.  The  sheriff  has  returned  that 
he  has  made  of  the  goods,  &c. ,  $50,  and  nulla 
buna  as  to  the  residue.  This  is,  undoubtedly, 
according  to  the  English  practice.  But  our 
Statute  (sess.  36,  ch.  50,  sec.  7  ;  1  N.  R.  L., 
500)  subjects  the  lands  and  tenements,  as  well 
as  the  goods  and  chattels  of  the  debtor,  to  exe- 
cution. We,  therefore,  grant  the  motion  to 
amend,  on  payment  of  costs,  so  as  to  command 
the  sheriff  to  make  the  debt  of  the  goods  and 
chattels  of  the  executrix,  si  non,  &c.,  de  bonis 
propriis,  &c. ;  and  if  sufficient  goods  and  chat- 
tels of  the  executrix  cannot  be  found,  &c., 
that,  then,  he  cause  the  debt  to  be  made  of  the 
lands  and  tenements  of  the  executrix  ;  saving, 
however,  the  rights  of  any  subsequent  incum- 
brancer. 

Motion  granted. 

Explained  and  qualified— 4  Cow.,  445. 


5O4*]  *VAN  BERGEN  «.  PALMER. 

Practice — Demandant  in  Dower— Default  of— 
Nonsuit,  when. 

A  demandant  in  dower  may  be  called  on  the  first 
day  of  the  term,  and  if  she  does  not  appear,  her 
default  may  be  entered ;  and  if  she  does  not  appear 
on  the  fourth  day  of  the  term,  and  excuse  her 
default,  a  judgment  of  nonsuit  may  be  entered. 

DOWER  :  On  the  first  day  of  the  last  term, 
the  demandant  was  called  ;  and  again,  on 
the  quarto  die  post,  and  a  day  was  given  for  her 
to  appear  and  prosecute  her  claim  on  the  last 
day  of  the  term ;  and  the  demandant  not  ap- 
pearing on  that  day,  her  default  was  entered, 
and  a  judgment  of  nonsuit  entered  thereon. 

Mr.  E.  Williams,  for  the  demandant,  now 
moved  to  set  aside  the  default  and  subsequent 
proceedings,  and  read  affidavits. 

Mr.  J.  V.  D.  Scott,  contra,  contended  that 
the  demandant  was  regularly  out  of  court, 
and  that  the  motion  could  not  now  be  heard. 

Per  Curiam.  Unless  the  default  of  the  de- 
mandant, on  the  last  day  of  the  term,  had  been 
excused,  the  judgment  of  nonsuit  ought  not  to 
be  disturbed.  It  appears  that  the  demandant's 
attorney  had  died  ;  and  without  adhering  to 
the  strictness  of  the  ancient  practice,  we  think 
the  facts  stated  in  the  affidavits  sufficient  to 
excuse  the  default. 

Motion  granted.1 

1.— See  Sacket  v.  Lothrop,  1  Johns.  Cos.,  249; 
Booth's  Real  Actions,  92;  Swift  v.  Livingston,  2 
Johns.  Cas.,  112.  The  tenant,  in  a  writ  of  right, 
cannot  be  called  before  the  qwirtn  die  post ;  but  the 
demandant  may  be  called  on  the  first  day  of  the 
term,  and  if  he  does  not  appear  on  the  quarto*  die 
pnst,  and  excuse  his  default,  a  judgment  of  nonsuit 
may  be  entered.  Clobery  v.  Bishop  of  Exon,  Garth., 
173 ;  Co.  Litt.,  139  b. 
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*BANK  OF  AUBURN  ».  THROOP.  [*5O5 
WEED  AND  AIKIN  v.  THE  SAME. 

Practice — Power  of  Court  to   Control    Process. 

Where  the  maker  of  a  promissory  note,  protested 
for  non-payment,  confessed  a  judgment  in  favor  of 
the  indorser,  for  his  security,  and  the  holders  who 
had  previously  sued  the  maker,  afterwards  recov- 
ered judgment  against  him ;  and  executions  on 
both  judgment-'  were  in  the  hands  of  the  sheriff, 
though  the  execution  on  the  judgment  in  favor  of 
the  iiidorser  was  first  delivered;  the  court,  on 
motion  of  the  holders,  plaintiffs  in  the  second  suit, 
ordered  the  sheriff,  out  of  the  moneys  arising  from 
the  sale  of  the  defendant's  property,  firt-t  to  pay  and 
sati-fy  the  second  execution  in  favor  of  the  holders 
of  the  note. 

HE  defendant,  T. ,  was  the  maker  of  a  prom- 
J-  issory  note  indorsed  by  W.  &  A.,  plaintiffs 
in  the  second  suit,  which  was  discounted  at 
the  Bank  of  Auburn,  for  the  benefit  of  T.  The 
note  being  protested  for  non-payment,  Ihe 
Bank  of  Auburn  commenced  a  suit  against  T., 
and  recovered  a  judgment  against  him  on  Oct. 
27,  and  a  fi.  fa.  was  issued  on  the  same  day. 
T.,  for  the  security  and  indemnity  of  the in- 
dorsers,  previously  confessed  a  judgment  in 
their  favor,  which  was  entered  up  Aug.  14  ; 
and  a  fi.  fa.  issued  thereon  on  Oct.  10 ; 
both  executions  were  delivered  to  the  sheriff  of 
Cayuga.  The  Bank  of  Auburn,  plaintiffs  in 
the  first  suit,  having,  as  was  stated  in  the 
affidavits,  reason  to  apprehend  that  the 
money  raised  on  the  execution  in  favor  of  W. 
&  A.  was  not  intended  to  be  applied  to  the 
payment  of  the  judgment  in  favor  of  the  Bank, 
now  applied  to  the  court  for  a  rule  directing 
the  sheriff  of  C.,  out  of  the  proceeds  of  the  sale 
of  the  real  and  personal  property  of  the  de- 
fendant, on  the  executions  in  his  hands,  first  to 
pay  and  satisfy  the  execution  in  favor  of  the 
Bank. 

Messrs.  Foot  and  Cady,  in  support  of  the 
motion.  They  cited  Smith  v. Paige,  15  Johns., 
395  ;  Lansing  v.  Orcott,  16  Johns.,  4  ;  Lambert 
v.  Paulding,  ante,  371  ;  Williams  v.  Rogers,  5 
Johns.,  163. 

Mr.  Butler,  contra. 

Per  Curiam.  We  have  no  doubt  of  our 
power  to  control  the  process  of  the  court,  in 
such  a  case  as  this,  for  the  purposes  of  justice 
and  equity,  and  to  prevent  the  necessity  of 
resorting  to  a  Court  of  Chancery.  This  court 
Will  take  *notice  of  the  equitable  rights  [*5O(> 
of  parties  where  they  are  clearly  ascertained  ; 
and  this  is  a  clear  case,  in  which  as  full  and 
complete  justice  may  be  done  to  all  parties,  as 
in  a  court  of  equity.  We  shall,  therefore, 
grant  the  motion. 

Rule  granted. 

Cited  in— 5  Cow.,  444 ;  1  Paige,  299,  331 ;  4  Paige, 
616;  7  Paige,  627;  9  Paige,  436,  452:  2  Sand-  Ch.,  168; 
3  Sand.  Ch..  432 ;  4  N.  Y..  314 :  35  N.  Y.,  505 :  2  Barb.. 
143;  43  Barh.,  464;  56  Barb.,  18;  50  How.  Pr.,  400;  3 
Sand.,  261 ;  10  Bos.,  609  ;  8  Bank.  Reg.,  252. 


JACKSON,  ex  dem.  DACKSTADER, 

v. 
KING  AND  NEILSON. 

Practice — Nonsuit    against     Oneida    Indian — 
Attachment  for  Costs,  not  Granted — Liability 
of  Attorney. 
The  court  refused  to  grant  an    attachment  for 

costs  on  a  judgment  of  nonsuit  against  an  Oneida 
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Indian,  who  was  the  lessor  of  the  plaintiff  in  an 
action  of  ejectment :  but  they  granted  a  rule  to 
show  cause  on  the  attorney  who  brought  the  suit, 
not  being  the  agent  or  attorney  appointed  by  the 
State  to  manage  the  affairs  of  the  Indians  why  an 
attachment  should  not  issue  against  him. 

MR.  CADY.  for  the  defendants,  moved  for 
an  attachment  against  the   lessor  of  the 
plaintiff,   an   Oneida  Indian,   for  costs  on   a 
judgment  of  nonsuit. 
Mr.  Sill,  contra. 

THE  COURT  said  that  they  could  not  grant 
an  attachment  against  the  Indian  ;  but  as  the 
suit  had  been  brought  by  an  attorney,  who  was 
not  an  agent  or  attorney  appointed  by  the 
State  to  manage  the  affairs  of  the  Indians,  they 
granted  a  rule  on  the  attorney  of  the  plaintiff, 
to  show  cau«e  why  an  attachment  should  not 
issue  against  him. 


THE  CORPORATION  OF  THE  CITY  OF 
NEW  YORK,  in  the  matter  of  enlarging 
and  improving  DOVER  STREET,  &c. 

Commissioner*  of  Estimate  and  Assessment  for 
Opening,  Etc.,  Streets  of  New  York — Petition 
of  City  to  Discontinue  Proceedings. 

Before  the  appointment  of  Commissioners  of  Esti- 
mate and  Assessment,  for  opening,  enlarging,  &c., 
ot  streets  in  the  City  of  N.  Y.,  under  the  Act  (sess. 
36,  eh.  86,  sees.  177,  178.  &c.;  2  N.  R.  L.,  342.  408.  413), 
the  court,  on  the  petition  of  the  Corporation  of  the 
City  for  that  purpose,  will  order  all  further  proceed- 
ings to  be  discontinued. 

MR.  EDWARDS,  in  behalf  of  the  Corpora- 
tion, presented  a   petition,  praying  leave 
to  discontinue  all  further  proceedings  in  this 
matter. 

It  appeared,  that  in  May  Term,  1818,  the 
Corporation,  pursuant  to  the  Act  (sess.  36,  ch. 
5O7*]  86),  presented  their  petition  *for  the 
appointment  of  Commissioners  of  Estimate  and 
Assessment,  relative  to  the  enlarging,  straiten- 
ing and  improving  of  Dover  Street  and  for 
closing  a  part  of  the  said  street.  Three  com- 
missioners were  accordingly  appointed,  who, 
in  March,  1819,  made  a  representation  to  the 
Corporation,  that  they  were  unable  to  make 
the  necessary  report,  for  the  reasons  therein 
stated,  and  tendering  their  resignation.  In 
May  Term,  1819,  new  Commissioners  were 
appointed  by  an  order  of  the  court,  who  pro- 
ceeded and  made  a  report  of  estimate  and 
assessment,  and  a  supplemental  report,  as  to 
various  objections  by  persons  interested  subse- 
quently submitted  to  them.  This  report,  with 
the  supplemental  report,  objections,  £c.,  was 
presented  at  January  Term,  1820  ;  and  the 
court,  after  hearing  the  parties,  refused  to  con- 
firm the  report,  and  appointed  three  other  com- 
missioners to  make  the  estimate  and  assess- 
ment ;  but  the  Commissioners  so  appointed 
refused  to  act.  On  Oct.  2  last,  the  Mayor,  Al- 
dermen, and  Commonalty,  in  Common  Coun- 
cil convened,  passed  a  resolution,  instruct- 
ing their  counsel  to  apply  to  the  court  for  leave 
to  discontinue  all  further  proceeding  in  the 
matter  of  Dover  Street;  which  resolution  was, 
by  their  order,  published  in  the  city  news- 
papers. 
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A  motion  was  now  made,  accordingly,  for 
leave  to  discontinue  the  proceedings. 

Mr.  Bogardus,  in  behalf  of  several  proprie- 
tors of  adjoining  lots,  opposed  the  motion. 
He  contended  that  the  owners  of  the  lots, 
which  were  to  be  taken  for  this  public 
improvement,  had,  in  consequence  of  the  pro- 
ceedings which  had  taken  place,  acquired  a 
vested  right  to  compensation,  so  that  the  Cor- 
poration, after  having  instituted  proceedings 
under  the  Act,  and  gone  on  to  make  the  esti- 
mate and  assessments,  had  not  now  power  to 
discontinue.  That  the  Corporation  under  the 
Act  (sess.  36,  ch.  86,  sec.  177-179  ;  2  N.  R.  L., 
342,  408,  413),  had  only  a  delegated  power  ; 
and  having  once  passed  an  ordinance  for 
enlarging  and  improving  the  street,  they  were 
bound  to  carry  it  into  effect.  After  the  ordi- 
nance had  passed,  and  the  property  of  indi- 
viduals had  been  ordered  to  be  taken  for  the 
purpose  of  making  *the  proposed  [*5O8 
alterations,  the  owners  could  no  longer  im- 
prove or  dispose  of  their  lots  ;  and  it  would  be 
an  act  of  injustice  to  them,  now,  after  more 
than  five  years  have  elapsed,  to  discontinue 
the  proceedings,  and  deny  them  all  compensa- 
tion. The  proceedings  under  the  Act,  after 
being  approved  by  the  court,  are  to  be  final 
and  conclusive,  and  the  Corporation  have  no 
right  to  interfere  and  stop  them.  (6  Johns., 
1.) 

Per  Cunam.  As  the  report  of  one  set  of 
Commissioners  has  been  set  aside,  and  the 
others  have  refused  to  act,  we  consider  the 
application  as  if  made  before  the  appointment 
of  any  Commissioners.  And  before  Commis- 
sioners, &c  ,  are  appointed,  or  report  made, 
we  do  not  perceive  how  any  rights  can  be  so 
vested  as  to  deprive  the  Corporation  of  the 
power  of  refusing  to  go  on,  or  that  can  require 
this  court  to  deny  their  application  for  leave 
to  discontinue  all  further  proceedings.  We, 
therefore,  grant  the  motion  to  discontinue. 

Motion  granted. 

Cited  in-20  Johns.,  272 ;  1  Wend..  54.  322;  11  Wend., 
156;  6  Johns.  Ch.,  49 ;  56  N.  Y.,  154  ;  78  N.  Y.,  59;  20 
How.  Pr.,  495. 


BURR 

V. 

WATERMAN  AND  WELLS. 

Practice — Filing  Writ  of  Error  and  Return — 
Rale  for  Assignment  of  Errors — Notice  to 
Plaintiff. 

On  filing  writ  of  error  and  return,  in  this  court, 
the  defendant  in  error,  instead  of  issuing  a  wire 
facias  qun-rc  executionem  HOI/,  enters  a  rule  that  the 
plaintiff  in  error  assign  errors  in  twenty  days,  or 
that  his  default  be  entered :  and  serves  a  notice  on 
the  plaintiff  in  error,  or  his  attorney,  that  the  writ 
of  error  has  been  returned  and  filed,  and  a  rule  has 
thereupon  been  entered  that  the  plaintiff  assign 
errors,  &c. 

IN  ERROR,  to  the  Court  of  Common  Pleas, 
or  Mayor's  Court,  of  the  City  of  N.  Y. 
The  writ  of  error  had  been  returned  with  the 
record,  certified  by  the  clerk  of  the  court 
below  without  any  rule  or  notice  for  that  pur- 
pose. On  filing  the  writ  and  record,  a  rule 
was  entered  in  the  book  of  rules,  kept  by  the 
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clerk  of  this  court,  that  the  plaintiff  in  error 
assign  errors  in  twenty  days,  or  that  his 
default  be  entered.  Notice  of  this  rule  was 
5O1>*1  duly  served  on  *the  attorney  for  the 
plainiiff  in  error  Oct.  27.  and  no  assignment 
of  errors  having  been  made  and  served,  a 
default  was  entered  Nov.  17. 

Mr.  Burr  now  moved  to  set  aside  the 
default,  for  irregularity.  He  contended  that 
as  the  rules  of  this  court  were  silent  as  to  the 
mode  of  proceeding  in  such  cases,  the  practice 
of  the  Court  of  K.  B.,  in  England,  was  to 
govern.  After  bail  has  been  put  in,  the 
defendant  in  error  enters  a  rule  that  the 
plaintiff  in  error  certify  or  transcribe  the 
record  in  eight  days.  (2  Sell.  Pr.,  374  ;  Rich. 
K.  B.  Pr.,  828.)  A  rule  for  the  plaintiff  to 
transcribe  the  record  is  necessary,  as  the 
defendant  cannot  do  it.  (1  Wils.,  35.)  After 
the  record  is  transcribed  and  returned,  in 
order  to  compel  an  assignment  of  errors,  the 
defendant  in  error  must  take  out  a  writ  of 
scire  facias  qnare  executionem  non,  and  cause  it 
to  be  returned  scire  fed,  or  nihil  to  an  alias 
scire  facias ;  and  on  this  return,  the  defendant 
may  enter  a  rule  that  the  plaintiff  appear  and 
assign  errors  in  four  days,  or  be  non  pi-ossed. 
{Rich.  K.  B.  Pr.,  329  ;  2  Sell.  Pr.,  376.)  This 
rule  is  to  bring  the  plaintiff  into  court,  as  he 
has  no  day  given  by  the  writ  of  error.  It  is 
irregular  to  rule  the  plaintiff  in  error  to  assign 
errors,  before  the  expiration  of  the  rule  to 
-appear  to  the  scire  facia*.  (6  T.  R.,  367.) 
The  only  way  of  proceeding,  in  order  to  non 
pros  the  writ,  is  by  serving  a  rule  on  the 
scirefacias.  and  then  a  rule  to  assign  errors. 
(Burr.,  1772.) 

Per  Curiam.  It  has  been  the  uniform 
practice  in  this  court,  for  a  great  many  years, 
instead  of  issuing  a  scire  facias  quare  execu- 
tionem non,  according  to  the  English  practice, 
to  enter  a  rule,  on  the  return  of  the  writ  of 
«rror,  that  the  plaintiff  in  error  assign  errors 
in  twenty  days,  or  that  his  default  be  entered. 
The  defendant  in  error  gives  notice  to  the 
plaintiff  in  error  that  the  writ  has  been  re- 
turned and  filed,  and  that  thereupon  a  rule  has 
l>een  entered,  that  the  plaintiff  in  error  assign 
errors,  &c.  This  notice  must  be  served  on 
the  plaintiff  in  error,  or  his  attorney.  This 
51O*]  we  *consider  to  be  the  settled  and 
established  practice  of  this  court ;  and  there 
has.  therefore,  been  no  irregularity  on  the 
part  of  the  defendant  in  error.  But  as  there 
appears  to  have  been  a  misunderstanding  as  to 
the  practice,  we  shall  grant  the  motion  to  set 
aside  the  default,  without  costs. 

Motion  granted  accordingly. 


LION,  ex  dem.  EDEN  &  WOOD, 

v. 
BURTIS  AND  THE  BANK  OF  NEW  YORK. 

Amendment  of  Declaration  in  Ejectment  before 
Trial — Actual  Entry  and  Lease  for  Avoiding 
Fine — Mistake  in  Date  of  Demise — Amend- 
ment— Costs —  Variance. 

In  ejectment,  before  trial,  the  declaration  may 
be  amended  by  enlarging  the  term,  or  adding 
a  new  demise,  on  payment  of  cost.  But  where 
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there  was  an  actual  entry  and  actual  lease,  for  the 
purpose  of  avoiding  a  fine,  and  the  demise  in  the 
declaration  was,  by  mistake,  laid  on  the  first  instead 
of  the  sixth  day  ot  May  ;  the  court,  in  allowing1  the 
amendment,  gave  the  defendant  leave  to  elect,  in 
twenty  days,  whether  to  defend  the  suit  or  not ; 
and  if  he  chose  to  defend,  then  to  have  the  costs  or 
the  amendment  only ;  but  if  he  abandoned  his 
defense,  then  he  should  be  entitled  to  costs  to  the 
time  of  his  election. 

Whether,  in  such  a  case,  the  judge,  at  the  trial, 
can  allow  the  amendment  to  be  made. 

If  the  objection  on  the  ground  of  variance  is 
made  at  the  trial,  and  the  plaintiff  is  nonsuited,  it 
seems  that  the  court  will  set  aside  the  nonsuit,  and 
give  leave  to  amend  on  payment  of  costs. 

Where  the  judge,  at  the  tiial,  refused  to  nonsuit, 
but  reserved  the  question  as  to  the  variance,  and  the 
defendant  went  into  his  defense  fully 'at  the  trial, 
the  plaintiff  was  allowed,  after  verdict,  to  amend 
his  declaration,  on  the  usual  terms,  under  the  cir- 
cumstances of  the  case,  it  being1  a  rn«re  clerical 
mistake. 

Citations— 1  Cai.,  251 ;  2  Bos.  &  P.,  244 ;  4  Boa.  &  P., 
28 ;  3  Taunt.,  81. 

IN  the  above  cause,  and  nine  other  suits  on 
the  same  demises,  Burr,  for  the  plaintiff, 
moved  for  leave  to  amend  the  first  count  in 
the  declaration,  by  inserting  the  "sixth  day  of 
May."  instead  of  the  "first  day  of  May,"  1819. 
And  for  leave  to  amend  the  demise  in  the 
third  count,  in  each  of  the  declarations,  by 
striking  out  the  words  "John  Wood,  other- 
wise called  John  Wood,  Jr.,  assignee  of  Med- 
cef  Eden  ;"  and  also  by  striking  out  the  words 
"in  the  year  aforesaid,"  and  inserting  in  their 
place,  the  words  "in  the  year  of  our  Lord, 
1813."  And  for  leave  to  entitle  the  declara- 
tions, speciallv,  as  "of  Saturday,  the  eighth 
day  of  May,  1819." 

The  above  entitled  cause  was  tried  at  the 
last  sittings  in  the  City  of  N.  Y.  It  appeared 
that  the  President,  Directors  and  Company  of 
the  Bank  of  New  York,  had  caused  a  fine  to 
be  levied  on  the  premises  ,  in  Jan.,  1817  :  and 
C.  B.  Goelet  became  seised  of  the  premises  in 
fee  simple,  by  virtue  of  a  deed  from  them, 
dated  April  16,  *1816,  for  the  purpose  [*51 1 
of  making  him  a  tenant  to  the  precipe.  Actual 
entries  were,  therefore,  made  on  the  premises, 
and  actual  leases  executed  and  delivered  to 
Edward  A.  Lion,  one  of  the  lessors  of  the 
plaintiff,  dated  May  6,  1819.  The  plaintiff 
gave  no  evidence  of  any  title  or  entry  before 
May  6,  1819,  nor  of  any  title  in  John  Wood, 
nor  of  any  joint  title  in  Medcef  Eden  and 
John  Wood.  At  the  trial,  the  defendants' 
counsel  moved  for  a  nonsuit ;  but  the  judge 
overruled  the  motion,  and  permitted  the  trial 
to  proceed.  A  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  the  court  on 
a  case  to  be  made,  with  liberty  to  either  party 
to  turn  the  same  into  a  special  verdict. 

Mr.  Burr,  in  support  of  the  motion  cited  2 
Burr.,  668. 1159,  2447  ;  Cowp.,  841  ;  3  Taunt., 
81  ;  2  Bos.  &  P.,  243  ;  7  T.  R.,  474 ;  1  Wash. 
313 ;  4  Yates,  483  ;    7  Cr.,  471  ;   2  Serg.  &  R., 
291. 

Mr.  Johnson,  contra. 

Per  Curiam.  With  respect  to  the  causes 
which  have  not  been  tried,  there  can  be  no 
objection  to  granting  the  amendment  asked 
for.  The  court  have  permitted  a  new  demise 
to  be  added  six  years  after  service  of  the  dec- 
laration. (1  Cai.,  251.)  The  application  here 
is  to  amend  the  day  of  the  demise,  to  make  it 
conformable  to  an  actual  lease,  made  after 
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entry  to  avoid  a  fine.  This  amendment  may 
be  important,  and  deprive  the  defendants  of 
the  only  defense  they  had  to  make.  They 
must,  therefore,  have  twenty  days  to  elect, 
whether  they  will  continue  to  defend  ;  and  in 
such  case,  the  defendants  will  be  entitled  to 
costs  of  the  amendment  only  ;  but  if  they 
elect  to  abandon  the  defense,  then  they  must 
be  paid  their  costs  up  to  the  time  of  making 
their  election. 

In  the  cause  already  tried,  in  which,  also, 
the  plaintiff  asks  to  amend  the  demise,  and 
make  it  conformable  to  the  day  when  the 
entry  was  actually  made  and  the  lease  was 
executed,  to  wit :  the  6th  of  May,  instead  of 
the  1st  of  May,  there  is  more  doubt.  It  appears, 
51ii*J  by  affidavit,  that  the  mistake  *was  a 
clerical  one.  The  objection  was  taken  at  the 
trial,  and  a  motion  was  made  that  the  plaintiff 
be  nonsuited,  on  the  ground  that  the  demise 
was  laid  on  a  day  anterior  to  the  sealing  of  the 
lease  ;  and  that  the  entry  being  made  to  avoid 
the  tine,  it  was  a  demise  before  the  lessor's  title 
accrued.  In  deciding  on  this  motion,  we  pur- 
posely avoid  giving  any  opinion  on  the  validity 
of  the  objection.  It  is  not  pretended  by  the 
defendants  that  they  did  not  bring  forward 
their  whole  defense,  or  that  any  injury  will  be 
done  them  by  the  amendment,  further  than  to 
remove  a  mere  technical  objection.  The  ques- 
tion then  arises,  how  far  we  ought  to  allow 
amendments  in  furtherance  of  justice,  as  to 
mere  formal  mistakes,  arising  from  clerical 
errors,  when  the  substantial  rights  of  one 
party  will  be  promoted  by  the  amendment, 
and  the  other  party  is  no  otherwise  prejudiced 
than  by  depriving  him  of  a  formal  objection. 
As  yet,  we  have  not  gone  the  length  of  making 
such  amendments  after  a  trial  ;  but.  upon  full 
consideration,  we  perceive  no  objection  to 
going  that  length.  We  have  all  seen,  with 
regret,  objections  taken  at  trials,  on  the  score 
of  variance,  which  have  defeated  and  turned 
round  the  plaintiff  to  another  action,  contrary 
to  the  justice  of  the  case  ;  by  which  means  the 
plaintiff  has  been  subjected  to  delay,  and 
mulcted  in  costs.  In  Holland  v.  Hopkins,  2 
Bos.  &  P.,  244,the plaintiff  had  been  nonsuited 
at  the  trial,  on  the  ground  that  the  evidence 
offered  did  not  conform  to  the  bill  of  particu- 
lars delivered  ;  and  although  the  court  con- 
curred in  the  opinion  of  the  judge  who  non- 
suited the  plaintiff,  they  set  aside  the  nonsuit 
and  gave  the  plaintiff  leave  to  amend  his  bill 
of  particulars,  on  payment  of  costs.  In  Orundy 
v.  Afell,  4  Bos.  &  P.,  28,  the  court,  after  trial, 
amended  the  informality  in  the  issue,  which 
was,  by  mistake,  to  the  court,  instead  of  the 
country  ;  and  in  Holland  v.  Abrahams,  3 
Taunt.,  81,  the  action  was  on  a  replevin  bond, 
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and  there  was  a  fatal  variance  in  setting  out 
the  goods  replevied,  upon  which  the  plaintiff 
was  nonsuited.  Bayley,  J.,  before  whom  the 
cause  was  tried,  said  if  he  had  been  a  judge  of 
the  court  where  the  action  was  brought,  he 
would  have  amended  the  declaration  pro  tanto 
*at  the  time  of  the  trial.  Afterwards,  [*5  13 
on  motion,  the  nonsuit  was  set  aside  on  pay- 
ment of  the  costs. 

These  cases  are  cited  as  by  no  means  author- 
itative, but  to  show  the  increasing  liberality  of 
courts  at  law  in  allowing  amendments,  to 
obviate  objections  arising  from  mistakes  from 
which  the  most  acute  and  eagle-eyed  practi- 
tioner is  not  always  free.  We  do  not  intend 
to  carry  the  practice  so  far  as  to  amend  at  the 
trial ;  but  we  mean  to  say  that  when  a  plaint- 
iff has  been  nonsuited  for  a  variance  in  the 
date  of  the  instrument  declared  on  or  for  any 
other  variance  arising  from  clerical  mistake, 
that  we  will  set  the  nonsuit  aside,  and  give 
leave  to  amend  on  payment  of  costs.  There 
may  be  cases  in  which  the  judge  at  the -trial 
will  use  a  sound  discretion  in  suffering  the 
plaintiff  to  take  a  verdict,  and  put  the  party  to 
his  application  to  the  court  to  make  the 
amendment.  It  may  be  discreet  to  adopt  this 
course,  where  the  defendant  has  not  been 
taken  by  surprise,  and  where  his  whole 
defense  has  been  gone  into,  or  where  he  is 
prepared  to  go  into  it.  By  allowing  amend- 
ments, under  these  guards,  we  think  we  are 
adopting  a  course  of  procedure  that  will 
advance  justice,  and  get  rid  of  technical  and 
more  formal  objections  which  have  no  refer- 
ence to  the  merits  of  a  cause. 

In  the  present  case,  as  the  judge  did  not 
nonsuit  the  plaintiff  for  the  variance,  but 
reserved  the  point,  and  as  the  defendants  went 
into  their  defense  fully,  we  grant  the  amend- 
ment on  the  usual  terms. 

It  is  not  very  easy  to  lay  down  any  general 
principles  on  this  subject.  The  cases  that 
have  been  put,  in  which  we  would  allow 
amendments  to  be  made,  may  serve  to  illus- 
trate our  general  views ;  but  every  case  will 
depend  upon  the  circumstances  peculiar  to  it. 
We  mean  to  be  understood,  however,  as  decid- 
ing, that  in  fit  cases  we  will  allow  amendments 
to  be  made  after  trial  ;  and  that  the  present  is 
a  case  in  which  the  amendment  ought  to  be 
allowed. 

Rule  accordingly.1 

Cited  in— 1  Cow.,  159  :  4  Cow.,  126 ;  5  Cow.,  527 ;  6 
Cow.,  367 ;  17  Wend.,  113 ;  19  Wend.,  254  :  20  Wend.. 
670 :  21  Wend.,  155 ;  25  Min.,  475 ;  50  Mo..  287. 

1.— The  first-mentioned  amendment  only  was 
grranted.  See  Adams  on  Ejectment,  200,  203,  and 
notes. 
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CASES   ARGUED   AND   DETERMINED 


Court  for  the  Trial  of  Impeachments 

AND   THE 

CORRECTION  OF  ERRORS 


OF  THE 


STATE   OF   JNEW  YORK 


IN  APRIL,  1820. 


BENJAMIN   S.    ANDERSON    AND    JOHN 

ANDERSON,  Appellants, 

v. 

ROBERT  ROBERTS  AND  SAMUEL  BOYD, 

Respondents. 

Construction  of  Statute  to  Prevent  Frauds — Pro- 
viso in  6th  Section — Applies  as  Well  to  Deed  to 
Defraud  Subsequent  Purchaser,  as  to  Deed  to 
Defraud  Creditors — Bona  Fide  Purchaser 
from  Either  Fraudulent  Grantor  or  Grantee, 
is  Protected  by  Statute — Conveyance  Voidable, 
not  Void — Bill  in  Nature  of  Bill  for -New 
Trial  at  Law — Not  Sustained  in  Equity. 

The  proviso  in  the  6th  section  of  the  Act  to  Pre- 
vent Frauds  (sess.  10,  ch.  44 ;  1  N.  R.  L.,  75),  applies 
to  both  the  2d  section  of  the  Act,  or  13  Eliz.,  ch.  5, 
and  to  the  3d  section  of  the  same  Act,  or  27  Eliz.,  ch. 
4;  and  that  whether  the  conveyance  is  from  the 
fraudulent  grantor,  or  the  fraudulent  grantee. 

The  same  rule  of  construction  is  applied  to  both 
sections  or  statutes.  And  there  is  no  difference 
between  a  deed  to  defraud  subsequent  creditors  and 
a  deed  to  defraud  subsequent  purchasers. 

A  Ixma  fide  purchaser,  therefore,  for  a  valuable 
consideration,  without  notice  of  the  fraud,  whether 
he  purchases  from  the  fraudulent  grantor  or  the 
fraudulent  grantee,  is  protected  by  the  Statute ; 
such  fraudulent  conveyances  not  being  absolutely 
void,  but  voidable  only  at  the  instance  of  the  party 
aggrieved.  The  purchase  from  the  fraudulent 
grantee,  however,  must  be  prior  in  time  to  a  bona 
fide  purchase  from  the  fraudulent  grantor,  or  to  a 
sale  on  execution,  at  the  suit  of  a  creditor. 

Whereabill  is  in  the  nature  of  a  bill  for  a  new 
trial  at  law,  equity  will  not  sustain  it. 

'  Citations-Stat.,  13  Eliz.,  ch.  5:  1  N.  R.  L..  75 ;  Stat., 
27  Eliz..  ch.  4;  Sug.  Vend.,  436;  Newl.  Cont.,  404;  7 
Johns.',  161;  Cro.  Jac.,  270;  Yelv.;196;  2  Lilly  Abr., 
807 ;  Bac.  Abr.,  tit.  Void  and  Voidable ;  2  Leo.  218 : 
Viner,  tit.  Void,  A,  pi.  11, 18 ;  2  Salk.,  674 ;  13  Johns., 
471 ;  4  Yeates,95  ;  1  Conn.,  527,  n.\  14  Johns.,  63,  499  ;  I 
Sid.,  133 :  2  Skinner,  423 ;  Rob.  Fraud.  Cont.,  497 ; 
Ch.  Cas..  65;  8Vin.,542;  1  Johns.  Ch..  91 ;  1  Sch.  & 
L.,  201;  12  Johns.,  183;  1  Day,  N.  S.,  527,  n. ;  Cowp., 
434  ;  6  Cranch,  133. 

A  PPEAL  from  the  Court  of  Chancery.  The 
O.  bill  stated  that  Robert  Roberts,  being  a 
creditor  of  William  Griffith,  with  a  view  to 
secure  some  part  of  his  debt,  on  March  22, 
1810,  purchased  a  bond  and  mortgage  executed 
by  Griffith  to  Aaron  Lyon  ;  the  mortgage 
being  on  part  of  a  lot  of  ground  in  the  village 
of  Newburgh,  and  was  registered  on  May  29, 
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1806.  Roberts  having  paid  L.  the  considera- 
tion of  $214.25,  and  received  an  assignment  of 
the  bond  and  mortgage,  took  possession  of  the 
mortgaged  premises,  together  with  the  residue 
of  the  lot,  and  the  house  thereon,  and  let  the 
same  to  Hector  M'Leod,  who  entered  into  pos- 
session thereof,  as  his  tenant.  Benjamin  Tay- 
lor, who  had  obtained  a  judgment  against  G. 
*May  14,  1808,  for  $128.10,  issued  an  [*516 
execution  thereon,  by  virtue  of  which  the  prem- 
ises were  sold  by  the  sheriff,  at  public  auction, 
to  the  highest  bidder,  Samuel  Boyd,  for  $30, 
and  the  sheriff  executed  a  deed  of  the  premises, 
accordingly,  to  B.,  who  made  the  purchase 
merely  as  trustee  for  the  respondent,  Roberts. 
The  bill  further  stated  that  G.  being  indebted 
to  several  creditors,  and  there  being  suits  pend- 
ing against  him,  in  order  to  defraud  his  other 
creditors,  did,  on  Jan.  20,  1810,  convey  the 
mortgaged  premises  to  one  Sarah  Johnson,  for 
the  nominal  consideration  of  $2,000,  and  by 
another  deed,  conveyed  to  her  the  other  part 
of  the  lot  for  the  nominal  consideration  of 
$1,500.  The  bill  charged  that  these  convey- 
ances were  collusive  and  fraudulent ;  and  that 
S.  J.  never  having  paid  any  consideration  for 
them,  she  was  a  mere  trustee  for  W.  G. ;  and 
that  the  land  was,  afterwards,  reconveyed  to 
him  before  Isaac  Clason  obtained  his  judg- 
ment against  Sarah  Johnson  ;  and  that  he  con- 
tinued to  possess  and  enjoy  the  property  as 
his  own  after  those  conveyances.  That,  in 
1811,  the  defendants,  pretending  to  claim  the 
land  under  a  deed  from  the  sheriff,  on  a  sale 
of  the  premises,  Jan.  1,  1810,  by  virtue  of  an 
execution  on  the  judgment  in  favor  of  Isaac 
Clason  against  S.  Johnson,  brought  an  action 
of  ejectment  against  M'Leod,  and  obtained  a 
verdict  against  him,  on  producing  the  deed 
from  the  sheriff,  and  proving  that  on  May  1, 
1810,  M'Leod  took  a  lease  from  the  appellants. 
The  bill  charged  that  the  lease  so  taken  by  M. 
from  the  appellants,  being  after  he  became 
tenant  to  the  respondents,  was  void,  and  the 
attornment  fraudulent.  The  bill  prayed  that 
the  conveyances  from  W.  G.  to  S.  J.  might  be 
declared  fraudulent  and  void,  and  that  the 
sheriff's  deed  to  the  appellants,  and  all  other 
deeds  from  S.  J.,  or  any  grantees  under  her, 
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to  the  appellants,  of  the  premises,  or  any  parts 
thereof,  might  be  declared  fraudulent  and 
void,  and  be  delivered  up  to  be  canceled  ;  and 
that  all  proper  parties  might  release  to  the 
respondent  R.  and  for  an  injunction,  &c. 

The  defendants,  in  their  answer,  denied  all 
knowledge  of  the  claim  of  the  respondents 
against  G.  They  admitted  the  mortgage  from 
G.  to  Lyon,  but  alleged  that  they  were  igno- 
517*]  rant  *of  the  assignment  to  Roberts,  or 
of  any  lease  from  him  to  M'Leod  ;  and  denied 
that  Roberts  had  any  possession,  legal  or  con- 
structive, of  the  premises.  They  averred  that 
there  was  no  judgment  against  G.  when  he 
conveyed  the  premises  to  Sarah  Johnson. 
That  B.  S.  Anderson  and  S.  B.  and  N.  Boyd, 
were  present  at  the  sale  by  the  sheriff  under 
Taylor's  judgment ;  and  that  they  were  in- 
formed by  Anderson  of  his  purchase  under 
Clason's  judgment ;  that  the  judgment  of  Ola- 
son  was  obtained  against  S.  J.,  May  15,  1809, 
for  $346.88  ;  and  on  Dec.  13,  1809,  the  prem- 
ises were  sold  under  an  execution  on  that 
judgment,  subject  to  all  prior  incumbrances ; 
B.  S.  Anderson,  appellant,  became  the  pur- 
chaser, for  $1.50,  and  his  father,  J.  A.,  became 
jointly  concerned  with  him  in  the  purchase. 
S.  J.  had  executed  a  mortgage  of  the  premises 
toD.  Stansbury,  for  $496.88;  and  W.  King 
had  some  equitable  claim  on  the  property  ; 
and  the  appellants  agreed  to  pay  S.  J.  $167, 
and  take  a  release,  or  quitclaim,  of  her  right; 
to  discharge  Stansbury's  mortgage,  and  pay 
W.  K.  $300  for  his  lien,  which  was  according- 
ly done,  on  Mar.  21,  1810.  The  appellants 
alleged  that  they  had  not  heard  of  the  claim  of 
the  respondents,  until  after  they  had  paid  all 
these  sums  of  money,  and  denied  all  notice 
and  every  charge  of  fraud  or  collusion  ;  and 
claimed  to  hold,  as  bonafide  purchasers,  with- 
out notice.  That  they  tendered  to  the  respond- 
ent, Roberts,  $250,  the  amount  of  the  mort; 
gage  to  him,  &c 

A  replication  was  put  in.  and  witnesses  ex- 
amined, and  proofs  taken  by  the  parties.  The 
material  points  proved,  appear  in  the  opinion 
of  the  court. 

The  cause  was  brought  to  a  hearing  in  the 
Court  of  Chancery,  in  June,  1818.  The  Chan- 
cellor decreed  that  the  two  deeds  to  Sarah  John- 
son were  fraudulent  and  void,  and  that  the 
plaintiffs  ought  to  be  quieted  against  any 
claims  on  the  part  of  the  defendants  under 
those  deeds,  and  that  a  perpetual  injunction 
be  issued  for  that  purpose. 

THE  CHANCELLOR  assigned  his  reasons  for 
the  decree.     (See  S.  C.,  3  Johns.  Ch.,  371.)1 
518*]     *Mr.  MitcUll,  for    the  appellants  : 

1.  The  appellants  had  a  complete  title  under 
the  sheriff's  sale  :  and  if  S.  Johnson  had  any 
title,  it  was  acquired  by  the  appellants,  for  a 
valuable  consideration.  The  tender  of  the 
money  due  on  the  mortgage,  was  equivalent 
to  a  payment ;  and  the  lien  was  thereby  de- 
stroyed. (Cro.  Jac.,  244 ;  Co.  Litt.,  207,  208, 
209.)  On  this  title,  the  action  of  ejectment 
was  brought  against  M'Leod  ;  and  the  first  ob- 
jection to  the  decree  of  the  Court  of  Chancery 
is,  that  M'Leod  should  have  been  made  a  party. 

1.— See  Sterry  v.  Arden,  1  Johns.  Ch.,  261.  Same 
case  on  appeal,  12  Johns.,  536 ;  Sands  v.  Hildreth,  on 
appeal,  14  Johns..  493. 
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The  rule  is  well  settled  that  all  persons  inter- 
ested should  be  made  parties.  (Malin  v.  MaMn, 
2  Johns.  Ch.,  238  ;  Coop.  Eq.  PI.,  33.)  Now, 
M'Leod  was  interested,  for  there  had  been  a 
recovery  against  him  in  ejectment,  and  also 
for  costs,  in  the  Supreme  Court.  This  objec- 
tion, either  on  demurrer,  or  at  the  hearing,  is 
fatal. 

[SPENCER,  Oh.  J.  Was  this  objection  made 
at  the  hearing  ?] 

It  was  stated  in  the  answer,  which  was  read 
at  the  hearing.  M'Leod  was  the  only  person 
interested  as  to  the  mesne  profits.  The  injunc- 
tion was  for  quieting  the  possession.  (1  Vern., 
156.) 

[VAN  NESS.  /.  It  has  been  settled  by  this 
court  that  matters  not  suggested  at  the  hear- 
ing, nor  decided  upon  by  the  Chancellor,  can- 
not be  made  the  ground  of  error  here.] 

2.  There  is  no  equity  on  the  part  of  the  re- 
spondents.    The  matters  for  which  they  seek 
relief  are  properly  cognizable  in  a  court  of  law. 
Roberts  alleges  merely  that  he  shall  be  put  to 
great  expense  to  recover  at  law.  He  avers  that 
M'Leod  was  his  tenant.    He  might,  then,  have 
been  made  a  co-defendant  in  the  action   of 
ejectment,  and  have  set  up  his  claim  as  a  de- 
fense.    If  Roberts  had  no  right  to  come  into  a 
court  of  equity,  the  other  respondent  had  not. 
This  is,  in  effect,  an  attempt  to  get  a  new  trial 
in  a  court  of  equity,  on  the  same  grounds 
which  they  might  have  set  up  as  a  defense  at 
law. 

3.  The  depositions  of  Sarah  Johnson   and 
Thomas  Allen  ought  not  to  have  been  rejected 
by  the  Chancellor.     S.  J.  was  not  interested  ; 
but  if  she  was,  she  or  her  heir  ought  to  have 
*been  made  a  party  to  the  suit.     No  [*519 
action  for  a  deceit  would  lie  ;  for  the  deceit  and 
the  scienter,  both  of  which  are  essential  to  the 
action,  could  not  be  alleged.    And  if  there  had 
been  covenants,  an  action  of  covenant  would 
not  lie.     The  deposition  of  Allen  was  taken 
de  bene  esse.  at  law,  and  he  was  dead  when   it 
was  offered.    When  it  was  taken,  Roberts  was 
his  landlord.     There  was  a  privity  between 
them.     And  such  evidence  is  binding  on  the 
parties  and  their  privies. 

4.  The  appellants  were  bonafide  purchasers, 
for  a  valuable  consideration,  and  without  any 
notice  of  fraud.     If  there  were  defects  in  the 
title  of   S.  J.,  on  the  ground  that  she  was  a 
fraudulent  grantee,  that  cannot  affect  the  ap- 
pellants, who  are  bona  fide  purchasers.     The 
2d  section  of  the  Act  (1  N.  R.  L.,  75,  sess.  10, 
ch.  44)  contains  the  13  Eliz.,  ch.  5,  and  the  3d 
section  embraces  the  Stat.  of  27  Eliz.,  ch.  4. 
Each  of  those  Statutes  contained  a  proviso,  in 
favor  of  bonafide  purchasers  ;  both  of  which 
provisos  are  incorporated  together  in  the  6th 
section  of  our  Act.     The  respondents  claim  as 
creditors,  and  they  must  show  that  they  are 
fair  bona  fide  creditors,  not  creditors  for   the 
sake  of  speculation,  or  to  defeat  a  bona  fide 
purchaser.    The  appellants  were  bonafide  pur- 
chasers, for  a  valuable  consideration  ;  and  in 
their    answer,  under   oath,  have   denied    all 
knowledge  or  suspicion  of  fraud  or  defect  of 
title,  when  they  purchased.     The  appellants, 
then,  present  a  case  under  the  2d  section  of  the 
Act,  of  the  13  Eliz.,  ch.  5,  and  claim  the  bene- 
fit of  the  proviso,  contained  in  the  6th  section, 
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the  language  of  which  is  broad,  and  extends 
to  any  person  purchasing  bona  fide,  without 
any  notice  or  knowledge  of  the  covin,  fraud  or 
collusion.  It  is  settled,  that  a  bona  fide  pur 
chaser  from  a  fraudulent  grantee,  has  a  good 
title  against  a  subsequent  purchaser  from  the 
fraudulent  grantor.  (1  Sid.,  133  ;  Skinn.,  423; 
4  Bos.  &  P.,  332  ;  3  Lev.,  387  ;  Comb.,  247.) 
As  between  the  parties  themselves,  the  title  of 
the  grantee  is  perfect.  At  the  time  the  fraud- 
ulent grantee  conveys,  he  has  a  title,  and  the 
purchaser,  except  as  to  creditors,  has  the  right- 
ful title.  The  fraudulent  grantee  acquires  all 
the  rights  which  the  grantor  had  ;  and  as  the 
5 2O*]  grantor  may  sell,  so  may  the  *grantee. 
Though,  as  to  an  existing  creditor,  the  sale 
may  be  fraudulent,  yet  it  is  not  so  in  regard  to 
a  subsequent  creditor.  If  we  are  charged  with 
an  absurdity,  we  answer,  that  the  other  side 
are  equally  absurd.  But  the  proviso  to  this 
Act  avoids  all  absurdity.  It  says  that  when  a 
bona  fide  purchaser  appears,  the  original  deed 
shall  not  be  void  ;  though  it  would  have  been 
before.  It  will  be  said  that  the  proviso  applies 
only  to  the  original  conveyance,  or  the  first 
grantee.  But  the  proviso  speaks  of  collusion, 
which  could  not  be  as  between  original  grantor 
and  grantee.  Holt,  Ch.  J.  (Skinu.,  423),  says 
the  proviso  saves  the  subsequent  purchaser. 
In  the  case  of  Preston  v.  Crofut,  1  Day,  527, 
note,  so  much  relied  on,  the  very  judges  who 
pursued  the  same  course  of  reasoning,  as 
was  taken  by  the  Chancellor,  admit  that  in 
England  it  is  the  proviso  which  protects  the 
bona  fide  purchaser  :  but  the  Connecticut  Stat- 
ute has  no  such  proviso.  It  is  said  that  policy 
is  against  the  construction  for  which  we  con- 
tend ;  that  though  the  debtor  or  fraudulent 
grantor  may  sell,  yet  if  the  fraudulent  grantee 
be  allowed  to  sell,  the  creditors  lose  all  chance 
of  being  paid.  But  is  not  the  money  in  the 
pocket  of  the  fraudulent  grantor  as  much  be- 
yond the  reach  of  creditors  as  it  would  be  in 
that  of  the  fraudulent  grantee  ? 

Again  ;  the  doctrine  on  which  the  decree  in 
this  case  is  founded,  is  not  only  contrary  to 
the  English  adjudications,  but  must  lead  to 
dangerous  consequences.  A  fraudulent  grantee 
cannot  be  protected  by  the  Statute  of  Limita- 
tions ;  and  a  purchaser  from  him  is  equally 
unprotected  by  it.  If  so,  then  a  remote  pur- 
chaser, after  the  lapse  of  fifty  years,  would  be 
liable  to  have  his  title  defeated,  by  this  alleged 
defect  in  the  title  of  a  fraudulent  grantee.  And 
this,  too,  in  favor  of  creditors,  who  are 
not  entitled  to  protection  so  much  as  bona  fide 
purchasers.  The  purchaser's  lien  is  spe- 
cific. The  creditor  has  a  right  against  all  the 
property  of  his  debtor.  The  sound  doctrine 
is,  that  the  bona  fide  purchaser  is  equally  pro- 
tected as  a  creditor,  by  the  proviso  in  the  Stat- 
ute. (Rob.  Fraud.  Conv.,495;  Comb..  222; 
9  Ves.,  Jr.,  190  ;  2  Bl.  Com.,  449  ;  Cowp.,  711; 
1  Wash.,  199,  217;  1  Madd.  Ch.,  217  ;  5  Co., 
60  J;  2  Bro.  C.C.,  148;  3  Johns.,  Ch.,  147, 
345.) 

521*]      * Messrs.   Boyd  and  8.   Jones,  Jr., 
contra : 

1.  There  was  no  objection  as  to  the  jurisdic- 
tion of  the  court,  made  at  the  hearing,  though  it 
was  suggested  in  the  answer  that  the  remedy 
was  at  Taw,  not  in  equity.  This  court  will  not 
now  listen  to  this  technical  objection.  Be- 
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sides,  the  object  of  the  bill  was  to  get  rid  of 
conveyances  alleged  to  be  fraudulent,  and 
which  impeded  the  respondent's  recovery  at 
law.  A  court  of  equity  has,  at  least,  concur- 
rent jurisdiction,  as  to  fraud. 

2.  As  to  the  objection  that  M'Leod  should 
have  been  made  a  party.     If  he  had  been  a 
party,  the  appellants  would  have  demurred  to 
the  bill,  because  he  was  their  tenant.     Admit- 
ting that  he  was  a  tenant  of  the  respondents, 
as  the  term  had  expired,  he  had  no    interest. 
As  to  costs,  we  shall  not  touch  them.     The 
decree  goes  only  to  quieting  the  possession, 
and  stays  any  proceedings  to  disturb  it.     As  to 
the  costs  in  the  ejectment  suit,  the  parties  are 
left  to  their  legal  rights.     As  to  the  deposit  in 
court,  the  respondents    having  gained    their 
cause,  were  entitled  to  take  it  back  ;  but  that 
is  a  mere  point  of  practice  in  the  court  below. 
No  objection  was  made  in  the  court   below  as 
to  the  competency  of  the  proof  of  the  two  as- 
signments ;  and  it  is,  at  best,  but  mere  matter 
of  form. 

As  to  the  depositions  of  Sarah  Johnson  and 
Thomas  Allen  ;  S.  J.  being,  herself,  particeps 
fraudin,  she  ought  not  to  be  allowed  to  testify. 
But  we  put  the  objection  on  the  ground  of 
interest.  She  had  given  a  deed  with  a  war- 
ranty ;  and,  as  the  Chancellor  added,  she 
would  have  been  liable  to  an  action  for  a 
deceit.  But  if  her  deposition  had  been  re- 
ceived, it  could  not  have,  in  the  least,  varied 
the  decree.  Allen's  deposition  was  taken  in 
an  ejectment  suit,  to  which  the  respondents 
were  not  parties  ;  and  they  alleged,  in  their 
answer,  that  M'Leod  was  their  tenant. 

3.  But  the  only  important  question  is,  as  to 
the  construction  of    the  Statute  of    Frauds. 
The  testimony  of  T.   W.  Smith  shows   that 
there  was  gross  and  palpable  fraud  in  fact. 
The  appellants,  being  purchasers  under  Tay- 
lor's judgment  of  May  14,  1808,  stand  in  the 
place  of  the  judgment  creditor,  and  are  en- 
titled  to  all   his  rights.     The  debt,  in   fact, 
accrued    Feb.    2,   1808.      (Sands  v.  Hilareth, 
*14  Johns,,  492.)    The  appellants  are  [*522 
subsequent  purchasers  in  1809.     May  not  the 
respondents    avail    themselves,   also,    of    the 
mortgage  to  Lyon,  executed   Dec.   28,   1805, 
and   registered  May  29  following,  to  defend 
themselves    against    the    fraudulent    convey- 
ances ?  .  Thus,  as  purchasers  under  the  judg- 
ment, the  respondents  were  judgment  credit- 
ors at  the  time  of  the  fraudulent  conveyances, 
and  as  assignees  of  the  mortgage,  they  are  also 
creditors  of  G.     A  creditor,  at  the  time  of  the 
fraudulent  conveyance,  has  a  right  to  set  it 
aside,  and  so  has  a  subsequent  creditor.     A 
deed,  void  as  to  creditors,  is  void  for  the  bene- 
fit of  all  creditors.     If  void  at  the  time,  it  is  so 
to  all  intents  and  purposes,  thereafter,  as  to 
creditors  of  the  grantor.     If,  then,  Taylor  was 
a  creditor,  the  deed  was  void  as  against  him, 
and  his  judgment  attached,  and  the  property 
was  sold  under  that  judgment.     G. ,  in  1808, 
therefore,  had  no  right  or  title  remaining  in 
him.     As  to  the  mortgage  by  S.  J.  to  Stans- 
bury,  mentioned  in  the  answer,  it  nowhere 
appears  in  the  case  ;  and  if  any  reliance  were 
placed  on  it,  it  should  have  been  produced. 
The  title,  then,  of  the  respondents,  is  clear 
and  unimpeached. 

Again  ;    as  against  creditors,  a  deed   by  a 
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fraudulent  grantee,  to  a  bona  fide  purchaser, 
without  notice,  has  been  uniformly  held  void, 
under  the  Statute  of  13  Eliz. ,  ch.  5.  Not  a  case 
to  the  contrary  is  to  be  found  in  the  English 
books.  A  fraudulent  grantee  is  incapacitated 
from  making  any  conveyance  to  the  prejudice 
of  the  rights  of  third  persons  ;  because,  such 
deed  is,  ipso  facto,  void,  and  of  no  effect,  as 
against  creditors  ;  and  because  the  grantor  in 
such  a  deed  is  so  circumstanced  that  he  cannot 
convey  without  fraud.  If  the  Statute  makes 
the  conveyance  utterly  void  as  against  credit- 
ors, it  is  absurd  to  say  that  the  grantee  of  such 
fraudulent  grantor  can  convey  a  valid  title. 
No  inference  can  be  drawn  from  the  decisions 
as  to  voluntary  conveyances.  A  voluntary 
deed  is  legal  and  valid  in  its  inception  ;  it  is 
not  fraudulent  merely  because  the  grantor  is 
indebted,  unless  he  is  insolvent,  or  the  con- 
veyance is  made  under  circumstances  showing 
an  intention  to  defraud  creditors.  The  2d 
section  of  the  Act  avoids  all  conveyances  made 
to  defraud  creditors  ;  the  3d  section  avoids 
523*]  *cqnveyances  made  to  defraud  bona  fide 
purchasers*  Under  the  3d  section,  the  deed 
is  utterly  void  ;  for  as  long  as  any  creditor 
remains  unpaid,  he  cannot  be  defeated  by  any 
act  of  the  fraudulent  grantee  ;  the  estate,  as 
regards  the  creditors,  remains  in  the  grantor, 
and  never  passes  to  the  fraudulent  grantee. 
Under  the  3d  section,  as  to  purchasers,  the 
deed  is  good  as  between  the  parties,  until  a 
purchaser  appears. 

[SPENCER,  Ch.  J.  And  is  not  a  deed  made 
to  defraud  creditors  good  until  the  creditors 
take  measures  to  avoid  it  ?] 

We  apprehend  not  ;  for  none  but  a  judg- 
ment creditor  can  take  measures  ;  and  then  it 
would  be  a  statute  to  protect  judgment  credit- 
ors only,  who  want  no  protection.  The  only 
sound  doctrine,  and  without  which  the  Stat- 
ute would  be  forever  defeated,  is,  that  as  to 
creditors  the  deed  is  utterly  void.  The  proviso 
in  the  Act  applies  to  voluntary  conveyances, 
and  is  intended  to  protect  a  bo na  fide  purchaser 
of  the  grantee.  But  when  the  case  of  a  cred- 
itor arises,  the  deed  is  absolutely  void  as  to 
him,  and  the  proviso  does  not  apply.  The 
object  was  to  eradicate  fraud,  to  reach  the 
monster  in  the  inmost  recesses  of  his  den. 
But  if  a  conveyance  from  a  fraudulent  grantee 
is  to  be  sustained,  there  is  no  possibility  of 
stopping  his  ravages.  The  Statute  of  13  Eliz., 
ch.  5,  has  the  same  proviso  ;  not  a  case,  how- 
ever, is  to  be  found  in  England,  under  that 
Statute,  in  which  such  a  conveyance  is  held 
good  ;  though  the  decisions  under  the  27th 
Eliz.  are  numerous.  This  shows,  most  con- 
clusively, what  has  been  the  uniform  construc- 
tion of  the  former  Statute.  This  question 
was  very  much  discussed  in  the  case  of  Pres- 
ton v.  Crofut,  1  Day,  527,  n.  It  was  a  very 
strong  case  ;  yet  the  Supreme  Court  of  Ct. 
decided  that  the  conveyance  was  void  as  to 
the  creditors  of  the  original  grantor.  In  Sands 
v.  Codtcise,  4  Johns.,  536,  598,  the  Chief  Jus- 
lice  held  the  deeds  made  to  defraud  credit- 
ors as  absolutely  void,  to  all  intents  and  pur- 
poses. 

Again  ;  there  are  peculiar  features  in  this 
case  to  show  that  the  appellants  are  not  bona 
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fide  purchasers.  They  *bought  for  f*524 
$1.50.  S.  J.  never  took  possession  under  the 
fraudulent  deeds  ;  but  the  possession  remained 
as  it  was  before.  What  right  had  A.  to  purchase 
of  a  fraudulent  grantee  out  of  possession  ?  It 
is  true  the  appellants  deny  all  notice  of  the 
fraud  ;  but  they  did  not  inquire,  though  there 
was  enough  to  put  them  on  inquiry.  It  was 
their  duty  to  inquire  of  the  tenant  in  posses- 
sion who  was  the  real  owner  of  the  property. 
They  purchased  at  their  own  risk  ;  and  if  they, 
did  not  inquire  they  are  chargeable  with 
notice.  There  was,  at  least,  constructive 
notice.  The  denial  in  the  answer  is  only  of 
actual  notice. 

Mr.  Burr,  in  reply,  discussed  the  facts  in 
the  case,  and  contended  that  it  was  not  a 
proper  subject  for  a  court  of  equity,  but  that 
the  respondents  should  have  sought  relief  at 
law.  That  this  objection  to  the  jurisdiction  of 
the  court  was  always  good,  and  might  be 
made  in  any  stage  of  the  cause.  (2  Bro.  P.  C., 
39  ;  3  Bro.  P.  C.,  539.  542  ;  4  Bro.  P.  C.,  385, 
692,  700;  7  Bro.  P.  C.,  437;  1  Bro.  C.  C., 
573;  Coop.  Eq.  PI.,  143,  189;  1  Madd.  Ch., 
140-142.) 

The  appellants,  in  their  answer,  positively 
deny  all  notice  whatever,  of  fraud  ;  and  the 
answer  will  prevail  against  a  single  witness. 
(Coop.  Eq.  PI.,  145,  146.)  As  to  the  construc- 
tion of  the  Statute,  he  contended  that  the  pro- 
viso applied  to  both  sections,  and  protected  a 
bona  fide  purchaser  of  a  fraudulent  grantee, 
without  notice  ;  that  there  was  not  a  decision 
to  the  contrary,  except  that  in  Preston  v.  Cro- 
fut;  and  Reeves,  J..  admits  that  the  proviso 
makes  all  the  difference,  there  being  no  pro- 
viso to  the  Statute  of  Frauds  in  that  State. 
He  referred  to  the  argument  of  the  learned 
counsel  for  the  defendant  in  that  case  (Mr. 
Gould)  as  luminous,  cogent  and  perfectly  con- 
clusive. And  the  counsel  (Messrs.  Daggett&nd 
Sherman)  who  argued  on  the  other  side,  ad- 
mitted that  if  the  Statute  of  Ct.  had  contained 
the  same  proviso  as  the  English  Statute,  it 
would  have  precluded  all  controversy  on  the 
question. 

SPENCER,  Ch.  J.  The  principal  question 
which  has  been  discussed  is  not  free  from  dif- 
ficulty. It  is  one  that  *ought  to  be  [*525 
definitively  settled.  Indeed,  it  is  matter  of 
surprise  that  a  statute  of  such  long  standing 
as  the  13th  of  Eli/.,  ch.  5,  should  not  have 
received  a  settled  construction  in  the  English 
courts.  The  want  of  authority  on  this  point 
makes  neither  for  nor  against  either  of  the 
parties.  The  2d  section  of  our  Statute  (1  N. 
R.  L.,  75)  for  the  Prevention  of  Frauds  is  a 
transcript,  substantially,  from  the  13th  of 
Eliz.,  ch.  5  ;  and  the  3d  section  of  the  same 
Statute  is  a  transcript  of  the  27th  of  Eliz.,  ch. 
4.  To  both  the  British  Statutes  there  was 
nearly  the  same  proviso  as  is  contained  in  the 
6th  section  of  our  Statute.  It  provides  and 
enacts  that  the  Act,  or  anything  contained 
therein,  shall  not  extend  or  be  construed  to 
impeach,  defeat,  make  void  or  frustrate  any 
conveyance,  &c.,  of,  in,  to  or  out  of  any  lands, 
&c.,  goods  or  chattels,  at  any  time  heretofore 
had  or  made,  or  to  be  made,  upon  or  for  good 
consideration,  and  bona  fide,  to  any  person, 
&c.,  not  having  at  the  time  of  such  convey - 
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nnce  or  assurance  made,  any  manner  of  notice 
or  knowledge  of  suchcovin,  fraud  or  collusion 
as  aforesaid. 

The  Chancellor  admits  the  law  to  be  settled, 
that  under  the  27th  of  Eliz.  a  purchaser  for  a 
valuable  consideration,  and  without  notice, 
from  a  voluntary  or  fraudulent  grantee,  shall 
be  preferred  to  a  subsequent  purchaser,  for 
valuable  consideration,  from  the  original 
grantor.  The  cases  he  has  cited,  show  that 
such  has  been  the  uniform  construction  of 
cases  arising  under  the  27th  of  Eliz.  Sugden 
(L.  of  Vend.,  436,)  and  Newland  (on  Cont., 
404)  consider  this  construction  as  entirely  set- 
tled. But  the  Chancellor  is  of  opinion  that  a 
different  rule  of  construction  prevails  under 
the  13th  of  Eliz.,  which  protects  creditors 
from  fraudulent  conveyances  by  their  debtors. 
His  idea  is,  that  the  Statute,  in  its  enacting 
clause,  operates  on  the  deed  from  the  fraudu- 
lent debtor,  and  that  the  proviso  in  the  Act 
applies  to  that  original  conveyance  from  the 
debtor,  and  saves  it,  when  made  to  a  bona  fide 
purchaser,  for  valuable  consideration  ;  and 
that  such  a  conveyance  is  supported  by  the 
proviso,  however  fraudulent  the  intention  of 
the  grantor  may  be  ;  that  the  original  deed 
from  the  debtor  to  a  fraudulent  grantor,  is 
utterly  void  as  to  creditors,  and  as  against 
them,  the  grantee  can  make  no  conveyance, 
52G*]  for  he  has  no  title,  as  *against  them,  on 
the  ground  that  the  proviso  does  not  extend 
to  such  subsequent  conveyance  by  the  fraud- 
ulent grantor.  He  thinks  that  the  contrary 
doctrine  would  defeat  the  policy  of  the  Act ; 
and  that  there  is  no  analogy  between  a  con- 
veyance by  the  grantee  under  the  27th  and 
under  the  13th  of  Eliz. ;  for,  in  the  former 
case,  he  has  a  good  title  until  the  conveyance 
from  him,  or  from  the  first  grantor  to  a  bona 
fide  purchaser,  takes  place ;  whereas,  in  the 
latter  case,  his  title,  as  against  the  creditor, 
was  absolutely  void  from  the  beginning.  I 
cannot  assent  to  the  correctness  of  these  posi- 
tions. On  the  contrary,  it  appears  to  me  there 
is  a  strong,  close  and  decisive  analogy  between 
the  two  Statutes  ;  and  the  proviso  in  the  6th 
section  of  our  Statute  illustrates  the  sense  of 
the  Legislature,  that  the  same  construction  is 
applicable  to  both  the  Statutes.  It  has  been 
suggested  by  the  Chancellor,  that  in  the  revis- 
ion of  our  laws,  the  provisos  to  the  British 
Statutes  were  consolidated  in  the  6th  section 
of  our  Statute ;  and  that  the  principle  is,  that 
the  construction  is  to  be  the  same  since,  as 
before  the  revision.  I  apprehend  that  the  pro- 
visos to  both  Statutes  are  alike,  and  that  there 
never  has  been  a  difference  of  construction 
upon  them.  Indeed,  it  has  been  admitted  on 
all  hands,  that  we  are  entirely  without  decis 
ions  in  the  English  courts  upon  the  13th  of 
Eliz. 

The  main  position  on  which  the  difference 
of  construction  rests,  is,  that  the  original  deed 
from  the  debtor  to  a  fraudulent  grantee  is 
"  utterly  void  "  as  to  creditors.  This  ground 
entirely  fails,  for  the  Statute  of  27th  of  Eliz. 
provides  that  all  conveyances  made  to  defraud 
purchasers,  shall  be  deemed  and  taken  to  be 
"  utterly  void,  frustrate  and  of  none  effect." 
It  is  true  that  there  may  be  this  difference 
between  the  Statutes  ;  a  conveyance  to  defraud 
purchasers  generally  operates  only  on  those 
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who  purchase  of  the  original  grantor,  subse- 
quent to  the  fraudulent  conveyance  ;  whereas, 
a  conveyance  to  defraud  creditors  may,  and 
in  most  cases  is,  intended  to  defraud  existing 
creditors  ;  but  it  is  an  undeniable  proposition, 
and  such  has  been  the  uniform  course  of 
decision,  that  the  Statute  of  13th  of  Eliz. 
equally  protects  creditors  whose  debts  accrue 
subsequent  to  the  fraudulent  conveyance,  as 
those  whose  debts  were  due  when  it  was  made  ; 
and  *I  cannot  perceive  the  least  differ-  [*527 
ence  between  a  conveyance  to  defraud  subse- 
quent creditors,  and  a  conveyance  to  defraud 
subsequent  purchasers.  The  13th  of  Eliz. 
declares  a  conveyance  to  be  void  only  as 
against  creditors,  &c.,  attempted  to  be  de- 
frauded, whilst  the  27th  of  Eliz.  declares  the 
conveyance  to  be  void  only  as  against  those 
who  have  purchased,  or  may  purchase  ;  but, 
as  against  the  fraudulent  grantors,  in  both 
cases,  the  conveyances  are  valid  and  effectual, 
and  wholly  unaffected  by  the  provisions  of 
either  Statute.  What  becomes,  then,  of  the 
estate,  and  in  whom  is  it  vested,  after  a  con- 
veyance made  to  deceive  existing  Creditors,  or 
those  who  become  creditors  subsequent  to  the 
fraudulent  conveyance  ?  As  against  the  grant- 
ors, the  conveyance  is  effectual.  Subsequent 
creditors  having  no  debt  due  at  the  time,  the 
possibility  of  their  having  debts  cannot  pre- 
vent the  conveyance  from  taking  effect.  Those 
creditors  whose  debts  are  due,  even  if  they 
have  obtained  judgments,  and  acquired  a  lien, 
have  gained  no  vested  interest  in  the  lands  ; 
and  they  may  be  paid,  without  resort  to  the 
land  fraudulently  conveyed.  The  fee  is  not 
in  abeyance,  and  the  inevitable  conclusion  is 
that  the  legal  title  has  vested  in  the  fraudulent 
grantee,  subject  to  be  devested,  if  the  creditors 
see  fit  to  call  in  question  the  fraudulent  con- 
veyance, and  "after  the  creditor  has  proceeded 
to  sell,  on  execution,  the  lands  thus  fraud- 
ulently conveyed.  This  was  so  decided  in  the 
Supreme  Court  in  Osbornev.  Moss,  7  Johns., 
161,  and  in  Hawes  v.  Leader,  Cro.  Jac.,  270, 
and  Yelv.,  196.  In  both  cases,  it  was  decided 
that  if  goods  were  conveyed  to  defraud  cred- 
itors, the  conveyance  was  void  only  as  against 
them,  but  remained  good  as  against  the  party, 
his  executors  and  administrators. 

In  my  judgment,  the  error  of  those  who 
assert  that  a  fraudulent  grantee  under  the  13th 
of  Eliz.  takes  no  estate,  because  the  deed  is 
declared  to  be  utterly  void,  consists  in  not  cor- 
rectly discriminating  between  a  deed  which  is 
an  absolute  nullity,  and  one  which  is  voidable 
only.  No  deed  can  be  pronounced,  in  a  legal 
sense,  utterly  void,  which  is  valid  as  to  some 
persons,  but  may  be  avoided,  at  the  election  of 
others.  In  2  Lilly's  Abr.,  807,  and  Bac.  Abr., 
tit.  Void  and  Voidable,  we  have  the  true  dis- 
tinction. A  thing  is  void  which  is  done  against 
law,  at  the  very  time  of  doing  it,  *and  [*5!28 
where  no  person  is  bound  by  the  act  ;  but  a 
thing  is  voidable  which  is  done  by  a  person 
who  ought  not  to  have  done  it,  but  who,  never- 
theless, cannot  avoid  it  himself,  after  it  is  done. 
Bacon  classes  under  under  the  head  of  acts 
which  are  absolutely  void,  to  all  purposes,  the 
bond  of  a  feme  covert,  an  infant,  and  a  person 
non  compos  mentis,  after  an  office  found,  and 
bonds  given  for  the  performance  of  illegal 
acts.  He  considers  a  fraudulent  gift  void,  as 
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to  some  persons  only,  and  says  it  is  good  as  to 
the  donor  and  void  as  to  creditors.  Whenever 
the  act  done  takes  effect  as  to  some  purposes, 
and  is  void  as  to  persons  who  have  an  interest 
in  impeaching  it,  the  act  is  not  a  nullity,  and 
therefore,  in  a  legal  sense,  is  not  utterly  void, 
but  merely  voidable.  Another  test  of  a  void 
act  or  deed  is,  that  every  stranger  may  take 
advantage  of  it,  but  not  of  a  voidable  one. 
<2  Leo.,  218  ;  Vin.,  tit.  Void  and  Voidable,  A, 
pi.  11.)  Again  ;  a  thingmay  be  void  in  several 
degrees  :  1.  Void,  so  as  if  never  done,  to  all 
purposes,  so  as  all  persons  may  take  advantage 
thereof.  2.  Void  to  some  purposes  only.  3. 
So  void  by  operation  of  law,  that  he  that  will 
have  the  benefit  of  it,  may  make  it  good. 
<Vin.,  tit.  Void  and  Voidable,  A,  pi.  18.)  In 
Pi-igg  v.  Adams,  2  Salk.,  674,  the  defendant 
justified  as  an  officer,  under  a  ea.  sa.,  on  a 
judgment  in  the  0.  P.,  upon  a  verdict  of 
5s.,  for  a  cause  of  action  arising  in  Bristol. 
The  plaintiff  replied,  the  private  Act  of  Par- 
liament, for  erecting  the  Court  of  Conscience 
in  Bristol,  wherein  was  a  clause,  that  if  any 
person  bring  such  action  in  any  of  the  courts 
at  Westminster,  and  it  appeared  upon  trial 
to  be  under  40s.,  that  no  judgment  should  be 
entered  for  the  plaintiff ;  and  that  if  it  be 
entered  that  it  shall  be  void.  Upon  demurrer, 
the  question  was,  whether  the  judgment  was 
so  far  void  that  the  party  should  take  advan- 
tage of  it  in  this  collateral  action.  The  court 
held  that  it  was  not  void,  but  voidable  only, 
by  plea  or  writ  of  error.  Upon  authority, 
therefore,  I  insist  that  the  expressions  in  the 
Statutes  of  13th  and  27th  of  Eliz.,  that  con- 
veyances, in  contravention  of  those  Statutes, 
shall  be  deemed  utterly  void,  &c.,  must  neces- 
sarily be  construed  as  voidable  only  by  the 
party  aggrieved.  It  seems  to  me  that  the  con- 
struction upon  the  27th  Eliz.,  in  which  the 
529*]  *same  words  are  used,  is  applicable  to 
the  13th  of  Eliz.  In  the  present  case,  the 
respondents  claim  the  premises  under  a  judg- 
ment obtained  against  Griffith,  the  fraudulent 
grantor,  subsequent  to  the  fraudulent  convey- 
ance to  Sarah  Johnson  ;  so  that,  when  the 
deed  was  given  to  her,  there  was  no  lien  on 
the  estate  conveyed,  and  it  was  a  matter  of 
entire  contingency,  whether  the  property  con- 
veyed would  be  necessary  to  pay  that  debt. 

This  point  has  been  decided  in  the  Supreme 
Court,  in  the  case  of  Jackson  v.  Terry,  13 
Johns.,  471.  The  plaintiff  deduced  a  title 
under  A.  Turner  to  J.  Turner,  for  the  consid- 
eration of  $400,  by  a  deed  dated  Sept.  24th, 
1804,  and  a  deed  from  J.  Turner  to  the  lessor, 
dated  April  9,  1806.  The  defendant  gave  in 
evidence  a  judgment,  on  the  fourth  Tuesday 
of  September,  1804,  in  favor  of  one  Hubbard, 
against  A.  Turner,  and  a  sale  under  an  execu 
tion  thereon,  to  one  Wood,  on  April  10,  1805. 
Thompson,  Ch.  J.,  in  giving  the  opinion  of 
the  court,  admitted  that  the  conveyance  from 
A.  Turner  to. I.  Turner  was  a  gross  fraud,  and 
made  expressly  to  avoid  Hubbard's  judgment ; 
but  that  the  lessor,  being  a  bona  fide  purchaser 
from  J.  Turner,  without  knowledge  of  the 
fraud,  he  was  not  to  be  prejudiced  by  it ;  and 
judgment  was  given  for  the  plaintiff.  In  the 
case  of  the  lessor  of  Hartly  v.  M'Anutty,  4 
Yeates,  95,  it  was  decided  that  a  voluntary 
conveyance  to  defraud  creditors  passed  the 
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estate  to  the  grantee  ;  and  that  the  lands  con- 
veyed were  in  his  hands,  subject  to  his  cred- 
itors. 

The  Cliancellor  adopts  the  reasoning  of  the 
majority  of  the  Court  of  Errors  in  Connecticut, 
in  Preston  v.  Crofut,  1  Ct.,  527,  note  That 
case  was  very  ably  discussed  by  'those  who 
maintained  different  opinions  ;  and  it  is  mani- 
fest that  it  was  decided  on  the  peculiar  struct- 
ure of  the  Statute,  which  was  taken  from  the 
13th  of  Eliz.  of  that  State,  without  the  proviso. 
The  counsel  who  argued  for  the  party  who 
had  judgment,  expressly  admit  that  had  the 
proviso  to  the  13th  Eliz.  been  annexed  to  their 
Statute,  it  would  have  precluded  all  con- 
troversy on  the  subject ;  and  the  same  counsel 
admit  that  a  sale  on  good  consideration,  with 
intent  to  defraud  creditors,  to  one  who  is 
ignorant  of  *the  intent,  is  valid,  under  [*53O 
their  Statute  ;  although  such  a  case  is  em- 
braced in  the  general  words  of  the  proviso,  in 
the  13th  of  Eliz.,  though  for  that  only,  the 
proviso  would  have  been  unnecessary.  The 
reason  (they  argued)  of  providing  for  a  subse- 
quent purchaser,  must  have  resulted  from  the 
very  construction  of  the  enacting  clause  for 
which  they  contend,  and  the  same  construc- 
tion would  render  any  proviso  for  the  im- 
mediate vendee  of  the  debtor  unnecessary.  In 
the  latter  case,  the  vendee  takes  from  one  who 
has  a  title  to  convey.  In  the  former,  the  title 
of  the  subsequent  bona  Jide  purchaser  .being 
intercepted  by  the  enacting  clause,  a  proviso 
is  necessary  to  give  efficacy  to  the  deed.  My 
opinion,  in  /Sands  v.  Hildreth.  14  Johns.,  492, 
has  been  referred  to,  to  show  that  I  considered 
a  deed  given  by  a  debtor,  with  a  view  to  de- 
fraud his  creditors,  to  a  bona  -fide  purchaser,  as 
protected  by  the  6th  section  of  our  Statute. 
I  agree  with  the  counsel  whose  arguments  I 
have  quoted,  that  the  expressions  of  the 
proviso  were  broad  enough  to  embrace  such  a 
case  ;  but  I  never  was  of  the  opinion  that  the 
common  law.  or  the  Statute  of  the  13th  of 
Eliz.,  without  the  proviso,  woujd  have  affected 
a  deed,  where,  though  the  intention  of  the 
grantor  was  fraudulent,  yet  the  grantee  was  a 
bona  Jide  purchaser  for  valuable  consideration. 
That  case  did  not  call  for  the  expression  of  an 
opinion  upon  such  a  case  as  the  present.  The 
terms  of  the  proviso  are  broad  and  extensive: 
they  apply  to  any  conveyance,  whether  from 
the  fraudulent  grantor,  or  fraudulent  grantee. 
It  meant  to  protect  a  bona  fide  purchaser  for 
valuable  consideration,  without  notice  of  the 
fraud,  from  the  operation  of  the  Statute.  This, 
it  appears  to  me,  is  manifest,  as  well  from  the 
internal  evidence  of  the  proviso,  as  from  the 
plainest  maxims  of  equity  and  justice.  By  the 
proviso,  the  Act,  or  anything  contained  in  it, 
shall  not  extend,  or  be 'construed  to  impeach, 
defeat,  &c.,  any  conveyance  of  any  lands, 
made  upon  good  consideration  and  bona  fide, 
to  any  person,  not  having,  at  the  time  of  such 
conveyance  to  him  made,  any  manner  of 
notice  or  knowledge  of  such  covin,  fraud  or 
collusion,  as  is  aforesaid.  The  enacting  clause 
had  pronounced  as  fraudulent  and  void,  those 
conveyances  only  which  are  devised  and  con- 
tinued, of  malice,  fraud,  covin,  collusion  or 
guile,  to  delay,  hinder  *or  defraud  [*531 
creditors,  &c. ;  and  most  certainly,  it  con- 
templated two  parties  to  the  collusion  and 

679 


531 


COURT  OF  ERRORS,  STATE  OP  NEW  YORK. 


1820 


fraud,  the  grantor  and  the  grantee.  The 
words  in  the  proviso,  "notice  or  knowledge 
of  such  covin,  fraud  and  collusion,"  are  not 
applicable  to  the  original  parties,  but  embrace 
subsequent  purchasers  only.  Again,  the 
proviso  is  -general ;  it  exempts  any  conveyance 
upon  good  consideration,  and  bona  fide,  to  any 
person,  not  having  notice  of  the  fraud  or  col- 
lusion, from  the  effects  of  the  enacting  clause. 
And  why  should  not  its  benefits  be  extended 
to  any  bona  fide  purchaser,  for  valuable  con- 
sideration, whether  he  purchases  from  the 
fraudulent  grantor  or  the  fraudulent  grantee  ? 
I  trust  it  has  sufficiently  appeared  that  the 
fraudulent  grantee  takes  the  entire  interest  of 
the  fraudulent  grantor  ;  and  that  the  deed  is 
voidable,  at  the  instance  of  the  creditor,  not 
legally  and  strictly  void.  The  general  prin- 
ciple why  a  bona  fide  purchaser,  for  valuable 
consideration,  ignorant  of  the  covin,  is  secure 
in  his  purchase,  is  well  illustrated  by  Chief 
Justice  Marshall,  in  Fletcher  v.  Peck,  6  Cr., 
133.  He  says,  "  if  a  suit  be  brought  to  set 
aside  a  conveyance  obtained  by  fraud,  and  the 
fraud  be  clearly  proved,  the  conveyance  will 
be  set  aside  as  between  the  parties ;  but  the 
rights  of  third  persons,  who  are  purchasers 
without  notice  for  a  valuable  consideration, 
cannot  be  disregarded.  Titles,  which,  accord- 
ing to  every  legal  test,  are  perfect,  are  acquired 
with  the  confidence  which  is  inspired  by  the 
opinion  that  the  purchaser  is  safe.  If  there  be 
any  concealed  defect,  arising  from  the  conduct 
of  those  who  had  held  the  property  long  before 
he  acquired  it,  of  which  he  had  no  notice,  that 
concealed  defect  cannot  be  set  up  against  him. 
He  has  paid  his  money  for  a  title  good  at  law  ; 
he  is  innocent,  whatever  may  be  the  guilt  of 
others,  and  equity  will  not  subject  him  to  the 
penalties  attached  to  that  guilt.  All  titles 
would  be  insecure,  and  the  intercourse  be- 
tween man  and  man  would  be  very  seriously 
obstructed,  if  this  principle  be  overturned." 

Where  the  reason  is  the  same,  the  law  must 
be  the  same.  It  is  in  vain  that  we  search  for 
any  difference  between  a  conveyance  by  a 
fraudulent  grantee,  where  the  intention  was  to 
deceive  subsequent  purchasers,  and  a  convey- 
532]  ance  by  *a  fraudulent  grantor,  where 
the  intention  was  to  defraud  present  or  future 
creditors.  Some  distinctions  have  been  at- 
tempted, but  they  strike  me  as  too  refined  and 
subtile  for  practical  use.  The  ground  adopted 
by  the  courts,  for  protecting  bona  fide  pur- 
chasers, without  notice,  is  solid  and  substan- 
tial, and  applies  with  equal  force,  to  both 
descriptions  of  grantees.  In  Prodger  v.  Lang- 
ham,  1  Sid.,  133,  it  is  stated,  "for  although 
the  estate  of  the  first  feoffor  was.  it  its  crea- 
tion, covinous,  and  so  void,  against  a  pur- 
chaser for  valuable  consideration  from  the  first 
feoffor,  that  feoff  men  t  shall  be  preferred  to  a 
subsequent  feoff ment  from  the  first  feoffor." 
The  same  principle  was  adopted  in  Andrew 
Newport s  case,  2  Skinn..  423.  Roberts  (Fraud. 
Conv.,497),  after  citing  those  cases,  says,  "the 
valuable  consideration,  whenever  it  occurs, 
entirely  obliterates  the  fraud,  so  that  it  can 
never  again,  in  any  shape,  effect  the  transac- 
tion." The  principle  is,  that  although  a  deed 
be  fraudulent  in  its  creation,  yet  by  subsequent 
matter,  it  may  acquire  validity,  in  favor  of  a 
purchaser,  for  valuable  consideration.  And 
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where  two  persons  have  equal  equities,  the 
maxim  applies,  qui  prior  est  in  tempore  potior 
est  injure.  It  was  pertinently  observed  by  the 
counsel  in  Preston  v.  Crofut,  "whether  the 
exposure  of  purchasers  to  the  loss  of  property 
fairly  bought  of  a  fraudulent  vendor,  was  a 
greater  evil,  than  forever  to  deprive  the 
creditor  of  his  claim,  after  a  bona  fide  sale,  was- 
a  question  proper  for  the  consideration  of  the 
Legislature."  In  my  judgment,  they  have 
decided  it  in  favor  of  the  purchaser  from  a 
fraudulent  vendee.  I  must  be  understood,  as 
qualifying  the  right  of  the  purchaser  from  the 
fraudulent  vendee.  It  must  be  prior,  in  point 
of  time,  to  a  sale  for  a  valuable  consideration, 
by  the  fraudulent  grantor  ;  and  it  must,  also, 
be  prior  to  a  sale  on  execution,  at  the  suit  of 
the  creditor.  Although,  in  Jackaon  v.  Tracy, 
the  sale  under  the  judgment  was  prior  to  the 
deed  from  the  fraudulent  grantee,  yet,  in  that 
case,  the  registry  of  the  latter  deed  first  took 
place,  and  the  transaction  happened  in  a 
county  where  deeds  are  required  to  be  regis- 
tered. 

In  the  present  case,  S.  Johnson  gave  a  mort- 
gage to  Daniel  Stansbury  Mar.  28,  1808,  on 
the  premises,  *to  secure  the  payment  [*533 
of  $330.89  ;  and  this  mortgage  was  prior  to 
Taylor's  jugdment,  under  which  the  respond- 
dents  claim  ;  and  it  stands  uninfected  with 
notice,  or  the  want  of  consideration. 

One  of  the  objects  of  the  bill  was  to  be 
relieved  from  the  effect  of  the  judgment  in 
ejectment  obtained  by  the  appellants  against 
M'Leod.  The  facts  are,  that  the  appellants 
brought  an  ejectment  against  him ;  he  alone 
appeared  and  defended,  The  cause  was  tried, 
and  a  verdict  and  judgment  passed  against 
him.  The  respondents  insist  that  M'Leod  was 
their  tenant,  prior  to  his  becoming  a  tenant  to 
the  appellants,  and  that  if  he  attorned  to  them, 
the  attornment  was  void  ;  that  their  possession 
has  not  been  changed  ;  and  that  the  appellants 
ought  not  to  be  permitted  to  proceed  to  change 
the  possession,  under  their  judgment,  and 
thereby  put  the  respondents  to  the  necessity 
of  bringing  an  action  at  law  to  recover  posses- 
sion. The  appellants  deny  any  knowledge  of 
any  agreement  between  the  respondents  and 
M'Leod,  for  leasing  the  premises,  and  they 
state  and  rely  upon  the  trial  and  judgment. 

The  Chancellor,  in  the  first  instance,  granted 
an  injunction,  staying  all  proceedings  on  the 
judgment  in  ejectment ;  and  the  final  decree 
renders  the  injunction  perpetual.  The  objec- 
tions are,  that  M'Leod  is  not  made  a  party  to 
this  suit ;  and  had  he  been  a  party,  the  decree 
would,  nevertheless,  be  erroneous. 

It  is  an  undoubted  principle  that  a  court  of 
equity  will  not  relieve,  where  the  bill  is  in  the 
nature  of  a  bill  for  a  new  trial,  in  a  court  of 
law.  After  a  verdict,  a  bill  of  discovery  does 
not  lie  in  support  of  a  fresh  action.  Thus, 
when  a  plaintiff,  not  being  able  to  prove  a 
letter  written  by  him  to  the  defendant,  filed  a 
bill  of  discovery,  to  clear  up  the  matter,  the 
defendant  pleaded  the  verdict,  and  demurred 
for  want  of  equity,  the  plea  and  demurrer 
were  allowed.  (Ch.  Cas.,  65;  8  Vin.,  542.) 
Where  money  was  paid  in  part,  for  goods 
sold,  and  the  receipts  were  lost,  and  the  whole 
was  recovered  at  law,  a  bill  of  discovery  was 
then  filed,  and  Lord  Keeper  North  said,  "you 
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come  too  late  for  a  discovery  after  verdict." 
But  this  question  underwent  a  very  full  and 
solemn  examination  in  this  court,  in  Simpson 
53-4*]  *v-  Hart,  14  Johns.,  63,  and  in  the 
Court  of  Chancery.  (1  Johns.  Ch.,  91.)  It  was 
clearly  held,  in  that  case,  that  where  courts  of 
law  and  equity  have  concurrent  jurisdiction 
over  a  question,  and  it  receives  a  decision  at 
law,  equity  can  no  more  re-examine  it,  than 
the  court  of  law,  in  a  similar  case,  can  re  ex- 
amine a  decree  in  the  court  of  equity.  The 
case  of  Baleman  v.  Witloe,  1  Sch.  &  Lef. ,  201, 
was  referred  to  with  approbation.  In  that  case 
a  verdict  was  obtained  at  law,  which  the  plaint- 
iff considered  unjust,  and  having  failed  in  his 
application  for  a  new  trial,  he  sought  relief  in 
equity,  but  the  bill  was  dismissed.  Lord  Chan- 
cellor Redesdale  said  he  could  not  find  any 
ground  whatever  for  a  court  of  equity  to  in- 
terfere, because  a  party  had  not  brought  evi- 
dence which  was  in  his  power,  at  the  time,  or 
because  he  had  neglected  to  apply,  in  due 
time,  for  a  new  trial.  He  observed  that  there 
were  cases  where  a  verdict  has  been  obtained 
by  fraud,  or  where  a  party  has  possessed  him- 
self improperly  of  something,  by  means  of 
which  he  has  an  unconscientious  advantage  at 
law,  which  equity  will  either  put  out  of  the 
way,  or  restrain  him  from  using  ;  but,  without 
circumstances  of  that  kind,  he  did  not  know 
that  equity  ever  does  interfere  to  grant  a  new 
trial  of  a  matter  which  has  been  discussed  in  a 
court  of  law  ;  a  matter  capable  of  being  dis- 
cussed there,  and  over  which  the  court  of  law 
had  full  jurisdiction.  In  Simpson  v.  Hart  the 
Chancellor  said  it  was  the  settled  doctrine  of 
the  English  chancery,  not  to  relieve  against  a 
judgment  at  law,  on  the  ground  of  its  being 
contrary  to  equity,  unless  the  defendant  below 
was  ignorant  of  the  fact  in  question,  pending 
the  suit,  or  it  could  not  be  received  as  a 
defense.  It  is  true,  that  the  decree  in  that  case 
was  reversed  ;  but  the  principles  were  admitted 
to  be  sound,  though  they  were  considered 
inapplicable  to  the  facts  of  that  case. 

The  respondents  must  be  considered  either 
as  strangers  to  the  ejectment  suit,  or  as  having 
defended  the  same  in  the  name  of  M'Leod.  In 
the  first  case,  the  subject  matter  of  that  suit 
was  res  inter  altos  acta  ;  and  it  never  can  be 
allowed  to  them  to  overhaul  or  draw  that  trial 
in  question.  They  are  mere  intruders  into  that 
controversy,  and  have  no  right  to  impeach 
the  proceedings.  In  the  second  case,  if 
535*]  *having  had  notice  of  the  ejectment, 
instead  of  making  themselves  defendants,  as 
they  might  have  done,  if  they  were  the  real 
landlords,  they  have  chosen  to  defend  the  suit 
in  M'Leod's  name,  they  have  waived  their 
right  to  question  the  proceedings  in  this  man- 
ner. But  their  rights  at  law  were  not  con- 
cluded in  an  independent  suit.  The  Supreme 
Court,  in  denying  the  motion  for  a  new  trial 
(12  Johns.,  183),  expressly  said,  that  although 
M'Leod,  after  having  been  proved  to  be  a  ten- 
ant to  the  appellants,  could  not  set  up  a  ten- 
ancy under  Roberts,  and  was  bound  to  restore 
them  the  possession  ;  yet,  that  the  rights  and 
claims  of  others  to  the  premises  could  be  tried 
after  the  possession  had  been  given  up. 

There  existed,  then,  no  impediment  to  the 
respondents  bringing  their  action  at  law  ;  and 
I  must  consider  it  a  novel  doctrine,  not  to  be 
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sanctioned,  that  a  court  of  equity  will  take 
cognizance  of  questions  purely  of  a  legal  nat- 
ure, and  within  the  acknowledged  jurisdiction 
of  a  court  of  law.  I  wish  not  to  be  understood, 
as  insinuating,  that  the  Court  of  Chancery,  on 
the  present  occasion,  has  intentionally  invaded 
the  jurisdiction  of  the  common  law  courts.  I 
am  sure  it  would  not  do  so  ;  yet,  I  cannot 
avoid  considering  the  entertaining  this  bill,  as 
such  encroachment.  The  appellants  have  not 
precluded  themselves  from  making  the  objec- 
tion. They  have  insisted  in  the  answer,  on  the 
trial  and  verdict  at  law,  as  precluding  the 
respondents.  By  the  judgment  at  law,  the 
appellants  have  acquired  a  right  to  recover 
possession  of  M'Leod,  and  also  to  recover  their 
mesne  profits  and  costs  ;  of  this  right,  the  de- 
cree deprives  them  in  part. 

The  principle  that  a  court  of  equity  will 
give  relief  in  cases  of  fraud,  is  undoubted.  It 
is  a  principal  object  of  equity  jurisdiction  ; 
but,  on  the  principles  I  have  advanced,  in  con- 
sidering the  first  point,  a  court  of  equity  ought 
not  to  decree  against  a  bona  fide  purchaser  for 
valuable  consideration,  without  notice,  though 
his  title  be  derived  from  a  conveyance  intended 
to  defraud  creditors.  The  appellants  have  an- 
swered, under  oath,  that  they  are  such  pur- 
chasers, and  consequently  they  are  within  the 
protection  of  the  proviso  to  the  Statute. 

*I  am  for  reversing  the  decree,  and  [*536 
dismissing  the  respondents'  bill,  on  both 
grounds  :  1.  That  the  respondents  have  made 
out  no  case  for  relief  in  equity  ;  and  2.  That 
the  appellants  have  established  their  title  to 
protection,  in  their  purchase  of  the  Stansbury 
mortgage. 

PLATT,  J.  (after  stating  the  evidence)  :  From 
this  evidence  it  appears  that  Benjamin  S.  An- 
derson has  a  regular  title  under  the  judgment 
of  Clason  against  Sarah  Johnson  ;  the  deeds  to 
her  being  prior  to  the  judgment  of  Taylor 
against  Griffith,  under  which  the  respondents 
claim.  But  it  is  insisted,  on  the  part  of  the 
respondents,  that  the  conveyances  from  Grif- 
fith to  Mrs.  Johnson  were  made  to  defraud  the 
creditors  of  Griffith,  and  are,  therefore,  void  as 
against  the  respondents.  The  evidence  is 
abundantly  sufficient  to  prove  that  the  two 
deeds  from  Griffith  to  Sarah  Johnson  were 
made  to  defraud  his  creditors  ;  and  that  she 
conspired  with  him  for  that  purpose.  And  I 
think  the  proof  so  clear  and  irresistible  on  that 
point,  that  it  is  immaterial  whether  the  affida- 
vits of  Sarah  Johnson  and  Thomas  Allen  be 
admitted  or  not.  My  opinion,  however,  is,  that 
those  affidavits  were  properly  excluded,  for 
the  reasons  assigned  by  the  Cltancellor. 

It  is,  then,  contended,  on  the  part  of  the 
appellants,  that  even  admitting  the  deeds  to 
Sarah  Johnson  were  fraudulent,  yet,  that 
Benjamin  S.  Anderson  became  a  bnnafide  pur- 
chaser of  her  title,  at  sheriff's  sale,  for  a  valu- 
able consideration,  without  notice  of  any  such 
fraud  ;  and  that  the  title  under  her  was  purged 
of  the  fraud,  by  means  of  such  subsequent 
bona  fide  purchase.  By  the  1st  section  of  the 
Statute  for  the  Prevention  of  Frauds,  it  is 
enacted  that  all  grants,  bargains  and  convey- 
ances of  land,  made  to  delay,  hinderor  defraud 
creditors,  shall,  as  against  such  creditors,  be 
deemed  "clearly  and  utterly  void,  frustrate 
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and  of  none  effect."  And  the  6th  section  of  . 
the  Statute  contains  a  proviso,  that  this  Act 
"  shall  not  extend,  or  be  construed  to  impeach, 
defeat,  make  void  or  frustrate  any  conveyance 
or  grant  of  lands,  for  good  consideration,  and 
bonaf.de,  to  any  person  not  having,  at  the  time, 
any  manner  of  notice  or  knowledge  of  such 
fraud."  The  original  fraud  being  proved,  it 
537*]  *is  incumbent  on  the  appellants,  ac- 
cording to  every  construction  of  the  Statute, 
to  bring  their  case  strictly  within  the  proviso. 
In  my  judgment,  they  have  not  done  so.  Ben- 
jamin S.  Anderson  bid  $150,  at  the  sheriff's 
sale,  on  the  execution  against  Sarah  Johnson  ; 
and  the  premises  (worth  $1,500),  were  struck 
off  to  him.  He  received  the  sheriff's  deed,  in 
usual  form,  for  all  the  right  and  title  of  Sarah 
Johnson  in  the  premises,  without  any  specifi- 
cation of  the  nature  or  quantity  of  her  estate. 
The  terms  of  such  sales  always  imply  the 
caution  of  caveat  emptor,  so  far  as  to  impose  on 
the  purchaser  the  duty  of  strict  inquiry,  and 
afford  little  ground  for  him  to  complain  of 
being  deceived.  If  Sarah  Johnson  had  been 
in  the  actual  possession  under  such  deed  ;  or, 
perhaps,  if  the  possession  had  been  vacant,  a 
bonafide  purchaser  at  a  sheriff's  sale  might  be 
deemed  within  the  proviso  of  the  Statute.  But 
in  this  case,  Sarah  Johnson  had  neither  the 
actual  nor  the  constructive  possession  of  the 
premises.  The  proof  is  clear  and  uncontra- 
dicted.  that  soon  after  the  pretended  convey- 
ance from  Griffith  to  her,  Griffith,  in  his  own 
right,  executed  to  Alexander  Denniston  a  lease 
of  the  premises,  for  five  years,  at  an  annual 
rent  of  $110.  Denniston  took  possession,  and 
held  distinctly,  as  the  tenant  of  Griffith  under 
that  lease,  at  the  time  of  the  purchase  by 
Anderson.  It  is  proved  that  Sarah  Johnson, 
at  no  time,  ever  had  the  possession  in  person, 
or  by  her  tenant  ;  nor  did  she  ever  receive  rent, 
or  any  other  acknowledgment  of  her  title.  On 
the  contrary,  it  appears,  by  the  testimony  of 
Deuniston,  that  he  refused  to  acknowledge  her 
title,  or  to  pay  rent  to  her  ;  and  that,  in  fact, 
he  held  adversely  to  her  claim.  It  is  very 
clear,  that  if  her  title  had  been  good,  she  could 
not  have  made  a  valid  conveyance  to  any  per- 
son, except  the  tenant  in  possession,  or  to 
Griffith,  on  account  of  the  adverse  possession. 
Now,  when  we  take  into  consideration  that  the 
premises  were  advertised  by  the  sheriff  ;  that 
the  lands  so  advertised  were  then  in  the  actual 
possession  of  a  tenant  holding  in  opposition  to, 
and  in  defiance  of,  Sarah  Johnson,  and  who  so 
held  at  the  date  of  Clason's  judgment  against 
her,  and  down  to  the  time  of  the  sheriff's  sale; 
and  when  it  is  considered  that  the  sale  was  at 
538*]  Newburgh,  within  *a  few  rods  of 
the  house  and  lot  in  question,  such  adverse 
possession  must  be  deemed  constructive  notice 
to  Anderson,  the  purchaser,  that  her  title  was 
defective.  It  was  enough  to  put  him  on  inquiry, 
and  that  is  equivalent  to  notice.  This  principle 
has  been  settled  under  the  construction  of  the 
Statutes  for  the  Recording  and  Registry  of 
Deeds  and  Mortgages,  and  in  other  analogous 
cases.  Anderson  does  not,  therefore,  appear 
in  the  character  of  a  confiding  and  deceived 
purchaser,  who  paid  his  money  for  an  osten- 
sible equivalent ;  but  he  stands* in  the  light  of 
a  speculating  adventurer,  for  a  nominal  con- 
sideration, and  has  no  just  claim  to  anything 
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more  than  Sarah  Johnson  herself  could  have 
legally  claimed  in  the  premises.  I  think  he  is 
not,  in  the  language  and  sense  of  the  proviso, 
"  a  purchaser  for  good  consideration,  bonafide, 
without  any  manner  of  notice,"  &c. 

In  my  view  of  this  case,  it  does  not  become 
necessary  to  decide  the  important  question, 
whether  a  bonafide  purchaser,  for  good  consid- 
eration,without  notice,  &c.,  can  acquire  a  valid 
title,  as  against  creditors,  by  a  conveyance 
from  a  fraudulent  grantee  of  the  defrauding 
debtor.  That  question  is.however, fairly  before 
us  ;  the  Chancellor  has  pronounced  a  deliberate 
opinion  on  it ;  and  as  the  point  is  highly  im- 
portant to  the  community,  I  think  the  occasion 
requires  that  the  construction  of  the  Statute 
should  now  be  settled,  by  the  solemn  decision 
of  this  court.  With  profound  respect,  I  have 
read  the  case  of  Preston  v.  Crofut,  in  the 
Supreme  Court  of  Errors  of  Ct.  (1  Day,  N. 
S..  527,  note),  where  the  subject  has  been  con- 
cisely exhausted  by  the  counsel  and  the  court. 
But,  after  the  best  consideration  of  which 
I  am  capable,  my  mind  has  been  led  to  the 
conclusion,  that  His  Honor,  the  Chancellor, 
has  not  given  the  true  exposition  of  the  Statute; 
and  that  such  a  bona  fide  purchaser,  under  a 
fraudulent  grantee,  without  notice,  either 
actual  or  constructive,  acquires  a  valid  title, 
purged  of  the  original  fraud,  as  against  cred- 
itors. The  enacting  clause  and  the  proviso, 
taken  in  connection,  certainly  do  not,  ex  m 
terminorum,  necessarily  require  a  construction 
which  would  defeat  such  a  bonafide  purchase. 
On  the  contrary,  the  words  of  the  proviso  seem 
large  enough  to  save  the  rights  of  such  a  pur- 
chaser, according  to  the  *grammatical  [*53O 
sense  and  ordinary  acceptation.  In  the  eye  of 
the  Legislature,  and  in  the  view  of  sound  pol- 
icy, it  seems  to  have  been  an  object  of  as  much 
solicitude  to  protect  honest  purchasers  as  honest 
creditors.  A  purchaser  who  pays  a  fair  price, 
for  an  ostensibly  fair  title,  without  notice,  or 
ground  for  suspicion  of  any  latent  fraud  in  any 
previous  link  of  the  title,  has,  in  my  judgment, 
higher  equity  than  an  adventurous  creditor, 
who  trusts,  without  any  lien  on  the  debtor's 
land.  He  who  trusts  most,  should  risk  most. 
The  creditor  may  protect  himself  by  exacting 
security,  but  the  purchaser  cannot  guard 
against  the  future  claims  of  unknown  dormant 
creditors.  It  is  better  that  such  sleeping  cred- 
itors should  sometimes  lose  their  money,  than 
that  titles  of  lands  should  be  rendered  preca- 
rious and  insecure.  I  think  it  better  accords 
with  the  letter  and  spirit  of  the  Statute,  to  say 
that  a  general  creditor  must  assert  his  claim 
before  the  fraudulent  grantee  of  his  debtor  has 
deceived  an  honest  purchaser,  or  that  such 
creditor  shall  lose  his  right.  A  contrary  doc- 
trine would  often  enable  a  creditor  to  "  convert 
his  shield  into  a  sword." 

Our  Statute  comprises  the  Statutes  of  13 
Eliz..  ch.  5,  and  27  Eliz.,  ch.  4,  without  any 
essential  variation  ;  and  this  question  arises 
upon  the  construction  of  the  1st  section  of  our 
Act,  and  the  proviso  in  the6th  section,  which, 
together,  comprise  the  Statute  of  13  Eliz. ,  ch.  5. 

It  was  remarked  by  Lord  Mansfield,  in  Cad- 
oganv.  Kennett,  Cowp.,  434,  "  that  the  prin- 
ciples and  rules  of  the  common  law,  as  now 
universally  known  and  understood,  are  so 
strong  against  fraud  in  every  shape,  that  the 
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common  law  would  have  attained  every  end 
proposed  by  the  Statutes  of  13  Eliz.,  ch.  5,  and 
27  Eliz.,  ch.  4.  The  former  of  these  Statutes 
relates  to  creditors  only  ;  the  latter  to  purchas- 
ers. These  Statutes  cannot  receive  too  liberal 
a  construction,  or  be  too  much  extended,  in 
suppression  of  fraud.  The  Statute  of  13  Eliz. , 
ch.  5,  directs  '  that  no  act  whatever,  done  to 
defraud  a  creditor,  shall  be  of  any  effect  against 
such  creditor.'  But,  then,  such  a  construction 
is  not  to  be  made  in  support  of  creditors,  as  will 
make  third  persons  sufferers.  Therefore,  the 
Statute  does  not  militate  against  any  transaction 
54:O*]*bonafide,  and  where  there  is  no  imagin- 
ation of  fraud.  And  so  is  the  common  law." 

If  the  Statute  is  a  mere  declaration  or  devel- 
opment of  the  principles  of  the  common  law, 
my  construction  is  perfectly  reconcilable  with 
the  decision  of  the  Court  of  Errors  of  Ct., 
in  Preston  v.  Crofut.  The  common  law,  the 
Statute  of  13  Eliz.,  ch.  5,  and  our  Statute 
for  the  Prevention  of  Frauds,  all  agree  in  the 
rule  (according  to  my  apprehension)  that  a 
conveyance,  in  which  the  grantor  and  grantee 
conspire  to  defraud  creditors,  is  void  as  against 
creditors ;  provided,  however,  that  this  rule 
shall  not  extend  to  defeat  the  title  of  any  bona 
fide  purchaser,  for  good  consideration,  without 
notice  of  the  fraud.  Now,  the  Statute  of  Con- 
necticut, on  which  that  decision  was  founded, 
contains  no  such  proviso  ;  and  by  such  omis- 
sion, the  Legislature  of  that  State  have  chosen 
to  alter  and  modify  the  rule  of  the  common 
law,  so  as  to  make  no  saving  or  exception  in 
favor  of  subsequent  bona  fide  purchasers.  I 
understand  all  the  judges,  in  Preston  v.  Crofut, 
to  agree  that  under  their  Statute,  without  such 
proviso,  the  first  grantee,  as  well  as  the  grantor, 
must  participate  in  the  fraud,  in  order  to 
render  the  deed  void  as  to  creditors.  Now,  if 
that  be  the  true  exposition  of  the  Statute,  I  ask, 
of  what  use  or  effect  is  the  proviso,  unless  it  be 
construed  to  extend  to  subsequent  purchasers  ? 
If  it  was  unnecessary.in  order  to  protect  the  first 
bona  fide  grantee,  under  a  fraudulent  debtor, 
and  is  not  to  be  extended  to  a  subsequent  pur- 
chaser ;  then  it  follows  that  the  proviso  in  our 
Statute  is  to  be  rejected  as  surplusage.  In  my 
judgment,  the  6th  section  of  our  Act,  contain- 
ing the  proviso  of  13  Eliz.,  ch.  5,  was  designed 
not  merely  to  explain,  but  to  limit  and  qualify 
the  1st  section  ;  and  I  do  not  feel  authorized 
to  reject  it  as  inoperative. 

The  universal  silence  in  Westminster  Hall, 
upon  the  precise  point  now  under  discussion, 
affords  to  my  mind  strong  ground  to  infer 
that  the  construction  contended  for  by  the 
respondents,  was  never  sanctioned  by  the 
courts  in  England.  If  such  had  been  the  doc- 
trine in  that  country,  the  cases  demanding  an 
application  of  it,  must  have  been  of  very  fre- 
quent occurrence  ;  and  yet,  we  find  no  case, 
641*]  where  *a  creditor  in  England  ever 
attempted  to  impeach  a  conveyance  on  the 
ground  of  fraud,  except  where  the  purchaser, 
whose  title  was  sought  to  be  defeated,  was 
either  a  party  to,  or  was  presumed  conusant  of 
such  fraud. 

With  great  respect,  therefore,  I  am  satisfied 
that  the  construction  adopted  by  the  Chancellor 
is  contrary  to  the  policy  and  spirit  of  the  Stat- 
ute for  the  Prevention  of  Frauds.  And  that 
construction  appears  to  be  much  more  unsafe 
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and  inconvenient  in  this  country  than  in  Eng- 
land, when  we  consider  that  the  transfer  of 
titles  to  lands  is  with  us  necessarily  frequent, 
beyond  all  example  in  other  countries.  Vast 
quantities  of  our  surplus  lands,  without  occu- 
pants, are  daily  offered  for  sale  in  the  market ; 
and  sound  policy  forbids  that  we  should  rec- 
ognize or  sanction  the  principle  of  a  latent 
disease,  which  reasonable  care  cannot  perceive 
nor  guard  against,  and  which  may,  at  some 
indefinite  time,  taint  and  destroy  these  titles. 

I  feel  a  decided  conviction  that  the  construc- 
tion given  by  His  Honor,  the  Chancellor,  to 
the  Statute  of  Frauds,  is  contrary  to  the  gen- 
eral opinion  and  common  understanding  in 
this  community.  It  would,  practically,  intro- 
duce a  new  and  important  rule  of  property, 
with  a  retrospective  effect ;  and  I  dread  the 
evils  that  might  flow  from  the  experiment.  It 
would,  undoubtedly,  in  many  cases,  bar  an 
inlet  to  fraud,  and  operate  to  protect  honest 
creditors  ;  but  I  fear  that,  in  its  general  appli- 
cation, it  would  enable  "  prowling  assignees" 
of  creditors,  to  prey  upon  unsuspecting  honest 
purchasers,  who  would  be  ruined,  not  for  any 
important  benefit  to  creditors,  but  to  enrich  a 
host  of  mousing  speculators. 

The  exception  to  the  jurisdiction  of  the  Court 
of  Chancery  is,  I  think,  without  foundation  ; 
and  the  authorities  cited  for  the  appellants  on 
that  point  have  been  totally  misapplied  on  the 
argument.  To  sift  and  scrutinize  frauds,  by 
a  bill  of  discovery,  and  to  set  aside  and  annul 
fraudulent  conveyances,  so  that  they  may  not 
be  set  up  at  law  after  the  evidence  of  the  fraud 
may  be  lost,  is,  emphatically,  within  the  appro 
priate  jurisdiction  of  a  court  of  equity.  A 
court  of  law  can  neither  compel  a  discovery, 
nor  set  aside  a  fraudulent  deed.  And  even  if 
the  fraud  could  now  be  *proved  in  an  [*542 
action  of  ejectment,  so  as  to  defeat  the  fraud- 
ulent conveyance,  a  judgment  in  ejectment 
would  be  no  bar  to  another  suit,  in  which  it 
might  hereafter  be  impossible  to  prove  the 
fraud.  The  future  security  of  the  true  title, 
therefore,  demands  that  the  formal  evidence 
of  the  corrupt  title  should  be  destroyed,  or  that 
the  party  should  be  restrained  from  using  it ; 
and  a  perpetual  injunction  is  the  proper  means 
for  that  purpose. 

The  decree  awards  an  injunction  against 
suing  out  a  habere  facias  possessionem  in  the 
ejectment  suit  of  Anderson  v.  H.  M'Leod.  It 
is  said  that  that  was  a  proceeding  inter  alias 
acta,  and  therefore  not  a  subject  for  decree 
between  these  parties.  In  my  judgment,  that 
objection  is  unfounded.  Part  of  the  gravamen 
of  the  plaintiffs  was,  that  the  Andersons,  in 
order  to  fortify  their  spurious  title,  had  tor- 
tiously  procured  an  attornment  to  them  from 
M'Leod,  who  was,  in  fact,  a  tenant  under  the 
plaintiffs  (holding  under  a  lease  for  a  year,  now 
expired) ;  and  that  by  virtue  of  that  attorn- 
ment, which  M'Leod  could  not  question,  the 
Andersons  had  recovered  judgment  against 
him,  whereby  the  plaintiffs  were  in  danger  of 
losing  their  possession,  or  having  it  changed 
without  their  consent.  This  was  against  equity, 
and  why  not  enjoin  against  their  taking  pos- 
session ?  Why,  unnecessarily,  put  the  plaint- 
iffs to  an  ejectment  suit  against  the  Andersons, 
in  which  their  right  to  recover  would  be  cer- 
tain and  inevitable  ? 
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I  am,  also,  of  opinion  that  it  was  not  neces- 
sary to  make  Hector  M'Leod  a  party  to  this 
suit.  The  evidence  clearly  shows  that  he  occu- 
pied the  premises  under  a  written  lease  from 
the  respondent  Robert  Roberts  for  a  year  ;  and 
that  while  so  in  possession,  as  the  tenant  of 
Roberts,  B.  S.  Anderson  induced  him  to  make 
a  fraudulent  attornment  to  him.  That  attorn - 
ment  was  a  void  act  as  regards  the  respond- 
ents, and  Hector  M'Leod  "has  no  rights  in 
hostility  to  them.  Although  he  may,  by  his 
own  folly,  have  rendered  himself  liable  to  the 
costs  of  the  ejectment  suit  of  the  Andersons 
against  him,  the  decree  does  not  touch  that 
claim  for  costs.  M'Leod's  interest  as  lessee, 
whether  he  be  considered  the  tenant  of  the 
appellants  or  of  the  respondents,  had  expired 
long  before  this  suit. 

543*]  *The  answer  of  the  appellants  avers 
that  after  Benjamin  S.  Anderson  had  purchased 
the  premises  at  the  sheriff 's  sale,  the  appellants, 
for  a  valuable  consideration,  procured  an  as- 
signment to  them  of  a  mortgage  which  had 
been  executed  by  Sarah  Johnson  to  one  Daniel 
Stansbury,  bearing  date  March  28,  1808  ;  and 
also,  that  the  appellants,  for  valuable  consid- 
erations, obtained  releases,  or  quitclaim  deeds, 
from  Sarah  Johnson,  and  from  William  and 
Nancy  King,  in  March,  1810,  for  these  prem- 
ises. But  these  are  substantive  allegations, 
which  were  denied  by  the  general  replication, 
and  were  not  proved,  nor  offered  to  be  proved. 
I,  therefore,  take  no  notice  of  those  allegations 
in  the  answer. 

Upon  the  whole  case,  my  conclusion  is  that 
the  appellants  have  failed  to  prove  that  Benja- 
min S.  Anderson  is  a  bona  fide  purchaser, 
without  notice  of  the  fraud ;  and  on  that 
ground  the  decree  ought  to  be  affirmed. 

April  27th  : — The  rest  of  the  court  concurred 
in  the  opinion  delivered  by  His  Honor,  the 
Chief  Justice ;  and  it  was  thereupon  ordered, 
adjudged  and  decreed  that  the  decree  and 
orders  of  His  Honor,  the  Chancellor,  complained 
of  in  this  cause,  be  reversed j  and  that  the 
respondent's  bill  be  dismissed  ;  and  that  the 
injunction  thereupon  ordered  be  dissolved  ; 
and  that  the  respondents,  Robert  Roberts  and 
Samuel  Boyd,  pay  to  the  appellants  their  costs 
to  be  taxed  ;  and  that  the  record  and  proceed- 
ings be  remitted  to  the  Court  of  Chancery,  to 
the  end  that  this  decree  may  be  carried  into 
execution. 

Decree  of  reversal. 

Reversing— 3  Johns.  Ch.,  371. 
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544*]  *JOHN  K.  BEEKMAN,  Appellant, 

JOSIAH  FROST,  ELI  GODDARD,  PHILO 
GODDARD  AND  JESSE  KELLOGG,  Re- 
spondents. 

Practice — Objections,  when  Must  have  been  Raised 
in  Court  Below,  to  be  Taken  Advantage  of  here 

NOTE.— Record  nf  mortgage,  as  notice—  Who  bona 
fide  purchaser.  See  Jackson  v.  Sharp.  9  Johns., 
163,  note. 
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— Sill  to  Redeem  Mortgage —  What  is  Essen- 
tial to — Mortgage  to  Secure  $3,000,  Registered 
•for  $800 — Is  Notice  to  Bona  Fide  Purchaser  to 
the  Extent  of  $300  only — Escrow — Perform- 
ance of  Conditions. 

An  objection  not  made  by  the  party  In  the  court 
below,  cannot  be  made  in  this  court.  Nor  can  a 
point  or  question,  which,  had  it  been  raised  in  the 
court  below,  might  have  been  met  and  obviated,  be 
raised  here  for  the  first  time.  Aliter,  if  the  point 
raised  here,  could  not,  by  amendment  or  proof, 
have  been  obviated  in  the  court  below. 

It  is  essential  to  a  bill  to  redeem  a  mortgage,  that 
the  plaintiff  should  offer  to  pay  the  debt,  interest 
and  costs. 

That  the  plaintiff  is  a  bona  fide  purchaser,  for  a 
valuable  consideration  without  notice,  is  not  ground 
for  relief,  though  it  is  a  good  defense  in  equity. 

As,  where  there  was  a  mortgage  given  to  secure  a 
debt  of  $3,000.  which  was  registered  as  for  a  debt  of 
$300  only,  and  the  plaintiff,  who  was  a  bonaflde  pur- 
chaser, without  notice,  filed  his  bill  to  be  relieved 
against  the  mortgage,  beyond  the  sum  expressed  in 
the  registry,  and  to  stay  the  mortgagee  from  pro- 
ceeding tp  sell  the  land,  under  a  power  contained  in 
the  mortgage,  &c.  Held  that  this  was  not  a  bill  to 
redeem,  and  that  the  plaintiff  could  not  sustain  the 
bill  for  relief,  though  he  might  set  up  the  facts  as 
ground  of  defense. 

The  registry  of  a  mortgage,  given  to  secure  $3,000, 
but,  by  mistake,  registered  for  $300,  is  notice  to  a 
subsequent  bona  fide  purchaser,  to  the  extent  only 
of  the  sum  expressed  in  the  registry. 

Where  a  deed  was  deposited  by  the  grantor  with 
W.,  as  an  escrow,  to  be  delivered  to  the  grantee,  on 
his  producing  a  mortgage  executed  and  recorded, 
and  a  certificate  of  the  clerk  of  there  being  no  other 
incumbrance  on  record.  And  W.,  on  receiving  the 
mortgage  and  the  certificate  of  registry  by  the 
clerk,  &c.,  delivered  the  deed  to  the  grantee,  and 
the  mortgage  to  the  grantor.  Held  that  the  con- 
dition was  performed,  and  the  deed  well  delivered 
to  the  grantee;  and  that  it  related  back,  so  as  to 
give  effect  to  an  intermediate  conveyance  by  the 
grantee  to  C.,  although  the  clerk  made  a  mistake  in 
the  registry  of  the  mortgage,  as  to  the  amount  of 
the  debt. 

Citations— 6  Johns.,  543 ;  13  Johns..  562 ;  12  Johns., 
493  ;  14  Johns,,  501 ;  16  Johns.,  348.  353  ;  2  Sch-  &  Lef ., 
712;  1  Johns.  Cas.,  436;  2  Madd.,  420;  Ambl.,  293; 
Mitf .  PL,  215 ;  10  Johns.,  587 ;  Co.  Litt.,  36 ;  7  Johns., 
227. 

A  PPEAL  from  the  Court  of  Chancery.  In 
-il.  April,  1808,  the  respondents  tiled  their 
bill  against  the  appellants,  which  stated,  in 
substance,  that  Frost,  one  of  the  plaintiffs, 
and  Martin  Goddard,  then  deceased,  in  Aug., 
1803,  agreed  to  purchase  of  Hemy  C'orl,  Jr., 
lot  No.  33,  in  the  town  of  Marcellus,  contain- 
ing 600  acres ;  that  on  Sept.  19,  1803,  Corl 
conveyed  200  acres,  part  of  the  lot,  to  Frost, 
for  which  Frost  paid  him,  in  Aug.,  1803, 
$300,  and  on  receiving  the  deed,  $700  ;  that 
Corl,  in  Sept.,  1805,  pursuant  to  the  agree- 
ment, conveyed  half  of  the  residue  of  the  lot 
to  Frost,  and  half  to  Martin  Goddard,  and  the 
deeds  were  duly  recorded  Sept.  15,  1807.  On 
receiving  the  last-mentioned  deeds,  Frost  and 
Martin  Goddard  gave  their  promissory  notes  to 
Corl,  for  the  purchase  money,  and  which  notes 
Corl  assigned  to  others.  In  Sept.,  1807,  Frost 
sold  the  200  acres  of  land,  first  conveyed  to 
him,  to  Jesse  Kellogg,  one  of  the  plaintiffs  ; 
and  Martin  Goddard  sold  and  conveyed  his 
interest  in  the  lot  to  Eli  Goddard  and  Philo 
Goddard,  two  of  the  plaintiffs.  That  the  plaint- 
iffs discovered  on  the  records,  in  the  office  of 
the  clerk  of  the  County  of  Onondaga,  a  mort- 
gage from  Corl  to  John  K.  Beekman,  the  de- 
fendant, dated  May  6,  1803,  registered  Sept. 
9,  1805,  to  *secure  the  sum  of  $300,  [*545 
payable  May  6,  1808,  with  interest ;  on  discov- 
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ery  of  which  mortgage.  Frost  applied  to  the 
defendant,  and  offered  to  pay  the  sum  of  $300, 
and  interest,  which  was  refused  ;  and,  to  the 
surprise  of  Frost,  the  defendant  stated  that  the 
mortgage,  in  fact,  was  to  secure  the  sum  of 
$ 3,000,  and  which  sum  he  demanded,  saying 
there  was  a  mistake  in  the  registry  as  to  the 
sum.  That  Frost  had  no  knowledge  or  suspi- 
cion of  the  mortgage,  at  the  time  of  the  deliv- 
ery of  either  of  the  deeds  from  Corl  to  him  ; 
nor  had.  as  he  believed,  Martin  Goddard  any 
knowledge  of  it  at  the  time  of  the  delivery  of 
the  deed  to  him  ;  and  that  Frost  and  Martin 
Goddard  have  sold  and  conveyed  the  lands  as 
aforesaid,  without  any  knowledge  or  suspicion 
of  any  other  mortgage  than  one  for  $300. 
That  the  interest  of  the  plaintiffs  ought  not, 
therefore,  to  be  affected  by  the  mortgage,  be- 
yond the  sum  of  $300  expressed  in  the  regis- 
try ;  that  valuable  improvements  have  been 
made  on  the  lot,  since  the  purchase  from  Corl ; 
that  the  defendant  is  advertising  the  lot  for 
sale  under  the  mortgage,  for  the  purpose  of 
raising  the  sum  of  $3,000,  &c.  The  plaintiffs 
prayed  an  injunction  to  stay  all  further  pro- 
ceedings on  the  part  of  the  defendant,  &c. 

The  answer  of  the  defendant  stated  that  in 
May,  1803,  he  had  a  good  title  to  the  lot  in 
question,  which  he  agreed  to  sell  on  May  6, 
1803,  to  Corl.  for  $3,000,  payable  on  May  6, 
1808,  with  interest.  The  agreement  was  by 
parol  -,  but  the  defendant  promised  to  execute 
a  deed,  and  send  it  to  R.  Westerlo,  of  Albany, 
as  an  escrow,  to  be  delivered  to  Corl,  when  he 
should  produce  to  Westerlo  a  mortgage  of  the 
lot,  to  secure  the  purchase  money,  duly  exe- 
cuted by  him  and  his  wife,  and  registered  ac- 
cording to  law,  and  a  certificate  of  the  clerk 
that  there  was  no  oilier  mortgage  on  the  lot 
registered.  That  the  defendant,  accordingly, 
on  or  about  May  6,  1803,  signed  and  sealed  a 
deed  for  the  lot,  to  Corl,  who,  at  the  same  time, 
drew  a  mortgage  to  be  executed  by  Corl  and 
wife,  which  was  approved  of  by  the  defendant; 
and  the  defendant  deposited  his  deed  with 
Westerlo,  as  an  escrow,  to  be  delivered  to  Corl, 
on  his  producing  the  mortgage  and  certificate 
54O*]  as  aforesaid.  *That,  in  Sept.,  1805, 
as  the  defendant  was  informed  by  Westerlo, 
Corl  produced  and  delivered  to  Westerlo,  a 
certificate  of  the  clerk  of  Onondaga,  dated 
Sept.  9,  1805,  that  there  was  no  mortgage  of 
the  premises  registered  in  his  office,  and  that 
Corl  had  left  in  his  office,  that  day,  a  mortgage 
executed  by  him  and  his  wife,  to  Beekman,  for 
the  premises,  to  secure  the  payment  of  $3,000, 
«fec.  That,  shortly  after,  Corl  delivered  to 
Westerlo  the  mortgage,  for  securing  the  sum 
of  $3,000,  dated  May  6,  1803,  purporting  to  be 
executed  by  Corl  and  his  wife,  acknowledged 
by  Corl  Sept.  7,  1805,  and  registered  Sept.  9, 
1805  ;  and  that  Westerlo,  on  receiving  the 
mortgage  and  certificate,  delivered  up  the  deed 
of  the  defendant  to  Corl ;  but  the  defendant 
insisted  that  such  delivery  was  not  valid,  be- 
cause the  conditions  on  which  the  deed  was 
to  be  delivered  were  not  performed  by 
Corl  ;  and  the  mortgage,  though  purporting 
to  be  signed  by  the  wife  of  Corl,  had' not  been 
acknowledged  by  her.  That  Corl  having  ab- 
sconded long  before  the  dav  of  payment,  and 
no  person  appearing  to  satisfy  the  mortgage, 
the  defendant  caused  the  lot  to  be  advertised 
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for  sale,  under  the  power  contained  in  the 
mortgage  ;  that  the  defendant  had  no  knowl- 
edge of  the  facts  stated  in  the  bill  ;  that  in 
Sept.,  1807.  he  first  discovered  that  the  clerk, 
in  registering  the  mortgage,  had  inserted  $300 
instead  of  $3,000;  and  he  charged  that  the 
plaintiffs  purchased  without  any  reference  to 
the  registry  ;  and  that  he  hoped  to  prove  that 
the  plaintiffs  and  Martin  Goddard  had  pre- 
vious notice  of  the  mortgage,  &c. 

The  defendant  admitted  that  improvements 
had  been  made  011  the  lot,  but  to  what  extent 
or  value  he  was  ignorant. 

It  was  proved,  on  the  part  of  the  plaintiff, 
that  Corl  absconded  in  the  summer  or  autumn 
of  1803,  and  that  his  wife  died  in  July  or 
Aug.,  1806.  The  sale  of  the  lot  to  Frost  and 
Martin  Goddard,  by  Corl,  as  stated  in  the  bill 
was  proved.  One  of  the  witnesses,  Samuel 
Whitney,  stated  that,  in  Sept.  1807,  he  dis- 
covered the  mortgage  of  the  defendant  on 
record,  and  communicated  the  fact  to  the  sons 
of  M.  Goddard,  which,  he  believed,  was  the 
first  notice  Frost  *or  Goddard  had  of  [*547 
it.  Two  other  witnesses,  Russel  Taylor  and 
Nathan  Healy,  stated  that  the  deeds  from  Corl 
to  Frost  and  Goddard,  were  given  in  Sept., 

1806,  when  the  articles  of  agreement  for  the 
same  land  were  given  up  to  Corl.     Frost  gave 
two  notes,  of  $420  each,   to   Corl,   who  had 
given  a  receipt  for  $130,  paid  before  ;  and  in 
Feb.,  1806,  Corl  received  $140. 

Ruf  us  Lawrence  stated  that  he  paid  Corl, 
for  Martin  Goddard,  at  two  different  times, 
$460,  and  Goddard  also  gave  Corl  a  note  for 
$300.  The  notes  of  Frost  and  Goddard,  to 
the  amount  of  $700,  were  afterwards  seen  in 
the  hands  of  Matthew  Trotter,  to  whom  they 
had  been  assigned,  and  who  gave  them  up  to 
Frost  and  Martin  Goddard,  and  took  new 
notes,  payable  to  himself,  for.  the  same 
amount.  It  appeared  that  the  deed  from  Corl 
to  Frost  for  200  acres,  was  dated  Sept.  19, 
1803,  for  the  consideration  of  $1,000,  acknowl- 
edged "April  11,  1805,  and  recorded  July  3, 
1805  ;  and  the  deed  for  2071  acres,  from  Corl 
to  Frost,  was  dated  Sept.  1,  1805,  acknowl- 
edged Sept.  13,  1806,  and  Sept.  15,  1807,  for 
the  consideration  of  $1,000;  and  the  deed  to 
Martin  Goddard  was  acknowledged  and  re- 
corded at  the  same  time.  The  deed  from  Frost 
to  Kellogg  of  200  acres,  for  the  consideration 
of  $2,000,  was  dated  Sept.  21,  1807,  and 
acknowledged  and  recorded  on  the  same  day. 
There  was  also  a  deed  from  Kellosrg  to  Frost, 
dated  July  6,  1808,  for  200  acres,  If  or  the  con- 
sideration of  $2,000,  acknowledged  on  July 
7,  1808,  and  recorded  May  13,  1809.  The  deed 
from  Martin  Goddard  to  Philo  Goddard  was 
dated  Nov.  24,  1807,  for  50  acres,  for  the  con- 
sideration of  $400,  but  was  not  recorded  ;  and 
the  deed  from  Martin  Goddard  to  Eli  God- 
dard, was  for  100  acres,  dated  also  Nov.  24, 

1807,  for  the  consideration  of  $700. 

It  appeared,  also,  from  the  exhibits,  that  the 
deed  from  Beekman  to  Corl  was  dated  May 

5,  1803,    acknowledged   Dec.   11,    1804,  and 
recorded  Sept.  15,   1806  ;  and  that  the  mort- 
gage from  Corl  to  Beekman  was  dated   May 

6,  1803,  acknowledged  *Sept.  7,  1805,  [*548 
and  recorded  Sept.  9,  1805. 

It  was  proved  that  valuable  improvements 
had  been  made  by  the  plaintiff  on  the  land. 
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One  witness  stated  the  value  of  them  to  be 
$2,891. 

Westerlo,  who  was  a  witness  for  the  defend- 
ant, deposed  that  in  Oct.,  1804,  he  received  a 
letter  from  the  defendant,  dated  Sept.  26, 1804, 
in  which  the  defendant  says  he  sends  there- 
with the  deed,  bond  and  mortgage  of  Corl, 
the  first  executed  by  the  defendant,  and  to  be 
delivered  to  Corl,  provided  he  pays  the  bal- 
ance, &c. ;  and  has  the  mortgage,  after  execut- 
ing it,  put  on  record  in  Onondaga,  and  brings 
the  clerk's  certificate  that  there  was  no  mort- 
gage or  incumbrance  thereon.  That  the  wit- 
ness delivered  to  Corl  the  deed,  on  his  pro- 
ducing the  mortgage  and  certificate,  which 
was  some  time  after  the  witness  received 
the  deed,  but  the  exact  time  he  could  not 
recollect.  That  the  certificate  of  the  clerk  was 
dated  Sept.  9,  1805,  and  the  certificate  of  the 
registry  of  the  mortgage  was  of  the  same  date; 
and  the  acknowledgment  by  Corl,  of  the  mort- 
gage, was  on  Sept.  7,  1805. 

After  a  hearing  of  the  cause,  the  CJiancellor, 
on  Oct.  3,  1814,  decreed  as  follows  :  "  that  it 
be  referred  to  one  of  the  masters  of  this  court, 
residing  in  the  County  of  Onondaga,  to  ascer- 
tain and  report  what  sum  or  sums  of  money 
were  actually  paid  to  Henry  Corl,  or  to  his 
indorsee  or  assignee,  duly  authorized  to  re- 
ceive the  same,  by  Josiah  Frost,  and  Martin 
Goddard,  respectively,  before  Oct.  1,  1807,  on 
any  purchases  mentioned  in  the  pleadings  in 
this  cause,  and  made  by  them,  or  either  of 
them,  from  him,  prior  to  that  date,  of  lands  in 
lot  No.  33,  in  the  township  of  Marcellus  ;  and 
that  the  master  distinguish  between  such  pay- 
ments as  were  made  for  principal,  and  such 
payments  as  were  made  for  interest.  That  he 
also  ascertain,  and  report  specially,  whether 
any,  and  what  part  of  the  debts  arising  on 
such  purchases,  were  transferred  by  Henry 
Corl,  for  a  valuable  consideration,  and  were 
discharged,  in  the  hands  of  the  bona  fide  holder, 
prior  to  that  period,  by  Josiah  Frost  and 
Martin  Goddard,  or  either  of  them,  by  new 
notes  or  obligations  ;  or,  if  not  discharged,  of 
o-t9*J  *which  they  had  received  notice  from 
the  assignee  before  that  period.  And  the 
master  is  further  directed  to  state  an  account 
of  the  moneys  due  on  the  respective  purchases, 
for  principal  and  interest,  after  deducting  the 
payments  which  may  have  been  made,  and  the 
parts  of  the  debts  discharged  or  assigned,  with 
notice  as  aforesaid.  And  the  master  is  further 
ordered  and  directed  to  ascertain  and  report 
the  amount  of  the  principal  and  interest  due 
on  the  mortgage  given  by  Henry  Corl  to  the 
defendant,  according  to  the  true  sum  men- 
tioned in  the  mortgage,  and  also,  according  to 
the  sum  mentioned  in  the  registry  thereof ; 
and  in  taking  the  accounts  aforesaid,  the 
depositions  and  exhibits  in  the  cause  may  be 
used  by  the  parties ;  and  they  are  to  be  at 
liberty  to  produce  further  proof,  which  the 
master  is  also  to  report ;  and  all  further  ques- 
tions are,  in  the  meantime,  reserved." 

For  the  reasons  of  this  decree,  see  the  opin- 
ion of  the  CJiancellor  in  the  report  of  the  same 
case(Uohns.  Ch.,  288,  296,  304). 

Mr.  Van  Suren,  Att'y-Gen.,  for  the  appel- 
lant: 

1.  Admitting  all  the  facts  stated  in  the 
respondents'  bill,  they  have  no  right  to  relief 
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in  equity  against  the  appellant.  The  registry 
of  mortgages  is  solely  for  the  purpose  of  secur- 
ing priority,  as  to  subsequent  incumbrances. 
The  registry  is  not  necessary  to  give  any  val- 
idity to  the  mortgage  itself.  Suppose  this 
mortgage  had  not  been  registered,  and  the 
mortgagee  had  proceeded  to  a  foreclosure 
under  the  power  of  sale,  could  the  Chancellor 
have  enjoined  him  from  proceeding  ?  A  court 
of  equity  would  interfere  only  on  the  ground 
of  a  mistake  in  the  registry,  or  because  the 
respondents  are  bona  fide  purchasers,  without 
notice.  But  it  was  for  the  appellant,  not  the 
respondents,  to  ask  relief  on  the  ground  of  the 
mistake,  since  he  is  the  person  aggrieved.  Can 
the  respondents  file  a  bill  to  take  advantage  of 
a  mistake  committed  by  the  clerk,  to  the  injury 
of  the  appellant  ? 

2.  Then,  as  to  the  other  ground,  this  is  the 
first  attempt  of  a  bona  fide  purchaser,  in  pos- 
session, to  obtain  relief  against  another.     On 
a  bill  of  discovery,  if  the  defendant  says  :  "I 
am  a  bonafide  purchaser,"  and  refuses  to  dis- 
close his  title,  a  court  of  equity  will  dismiss 
the  bill,  and  leave  the  party  *to  seek  [*5>5O 
his  remedy  at  law.     (1  Madd.  Ch.,  170,  171  ; 
8  Vin.  Abr.,  tit.  Discovery,  546  ;  2  Madd.  Ch., 
255;  2  Ves.,  Jr.,  457.)     "The  title  of  a  pur- 
chaser   for    a  valuable  consideration,    is  no 
ground  for  relief,  though  it  is  a  good  defense." 
(Patterson  v.  Slaughter,  Amb.,  192.)      A  court 
of  equity  will  not  make  a  decree  depriving  a 
party  of  his  right,  on  the  mere  allegation  of 
the  plaintiff.     The  plaintiff  must  prove  that 
he  is  a  bona  fide  purchaser    without    notice. 
Now,  the  evidence  of  S.  Whitney,  in  answer 
to  the  sixth  interrogatory,  is  merely  an  infer- 
ence from  circumstances,  .that  the  first  notice 
which  Frost  and  Goddard  had  of  the  mort 
gage,  was  in  Sept.,  1807.     The  Chancellor  has 
decreed,  upon  the  mere  allegations  in  the  bill, 
because  those  allegations  have  not  been  dis- 
proved by  the  appellant.     Where  a  bona  fide 
purchaser  in  possession  is  attacked,  he   may 
state  that  fact  as  a  defense  in  his  answer  under 
oath,  and  it  will  protect  him.     The  respond- 
ents do  not  allege  that  M.  Goddard  had   no 
information  of  the  mortgage  at  the  time  Corl 
executed  the  deed  to  him.     Frost  says  he  had 
no  notice,  nor  had  M.  G.  notice,  according  to 
his,  Frost's,  knowledge  and  belief.  But  it  may 
be  objected  that  this  point  was  not  raised  at 
the  hearing  in  the  court  below,  and  therefore, 
cannot  be  urged  here.  But  every  point  which, 
from  the  record,  goes  to  the  very  foundation 
of  the  action,    may  be  raised  at  any  time. 
(Palmer  v.  Lorillard,  16  Johns.,  353, per  Kent. 
Ch.  J.) 

3.  Both  parties  being  equally  innocent,  and 
having,  therefore,  equal  equity,  the  bill  ought 
to  have  been  dismissed,  and  the  parties  left  to 
their  respective  remedies  at  law.     (1  Fonbl., 
Eq.,  ch.  4,  sec.  25,  ch.  5,  sec.  3.)  The  respond- 
ents have  adequate  remedy  at  law.     The  only 
questions  are  as  to  the  true  construction  of 
the  Registry  Act,  and  as  to  notice ;  tbese  are 
questions  peculiarly  fit  and  proper  for  a  court 
of  law.     But  we  contend  that  the  appellant 
has  the  greater  equity  ;  his  innocence  is  purer. 
The  respondents  made  their  purchase  of  C. 
before  he  had  a  legal  title  ;  and  they  ought, 
before  they  completed  their  purchase,  to  have 
examined  the  registry,  which  would  have  led 
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to  the  discovery  of  the  mistake.  If  the  respond- 
ents had  filed  their  bill  to  redeem  the  mort- 
gage, on  paying  the  $300,  they  might  have 
551*]  insisted  on  the  relief;  but  their  bill  *was 
not  filed  for  that  purpose.  (Birne  v.  Hartpole, 
5  Bro.  P.  C.,  197 ;  2  Madd.  Ch.,  138.) 

4.  The  conditions  upon  which  the  escrow 
was  ,to  take  effect  as  a  deed,  not  having  been 
complied  with,  the  title  never  passed  out  of  the 
appellant.     (4  Com.  Dig.,  Fait,   A,    3.)    The 
conditions  were,  that  C.  was  to  pay  the  bal- 
ance, as  stated,  and  have  the  mortgage  duly 
executed  and  put  on  record  in  the  Counties  of 
Onondaga  and  Seneca,  and  bring  the  certifi- 
cates of  the  clerks  of  those  counties,  and  of 
Cayuga,  that  there  was  no  other  mortgage  or 
incumbrance.     Now  the  mortgage  never  has 
been  duly  recorded  ;  that  was  an  essential  and 
a  very   important  condition  ;  for  on  that  the 
appellant  relied  for  his  security  as  to  the  pur- 
chase   money.      If  Corl,  or   the  respondents, 
should  file  a  bill  for  a  specific  performance  of 
the  contract,  a  court  of  equity  could  do  justice 
to  all  parties.  It  cannot  be  said  that  the  plaint- 
iff waived  this  condition,  for  he  did  not  know 
of  the  mistake,  until  after  he  had  advertised 
the  premises  under  the  power  of  sale,  in  Sept., 
1807. 

5.  The  Chancellor  declares  that  the  registry 
is  good  as  to  the  $300  ;  if  so,  the  appellant 
was  entitled    to    that  sum,  with  interest,  in 
addition  to  the  sum  of  $1,264.11,  ordered  to  be 
brought  into  court. 

6.  Cole  and  Healy,  two  of  the  respondents' 
witnesses,  were  interested,  and  therefore  in- 
competent. 

7.  The  decree,  by  restraining  the  appellant 
from  proceeding,  protects  the  property  of  per- 
sons who  are  not  parties  to  the  suit,  and  who 
have  not  applied  for  relief. 

Messrs.  H.  Bleecker  and  Van  Vechten,  contra. 
The  first  and  second  points  were  not  raised  at 
the  hearing  in  the  court  below,  and  cannot, 
therefore,  be  urged  here.  This  is  the  settled 
rule  of  the  court.  (13  Johns.,  576  ;  14  Johns., 
560  ;  2  Sch.  &Lef.,  712.)  Nor  does  the  observa- 
tion of  the  Chancellor,  in  Palmer  v.  Lorillard, 
at  all  weaken -or  vary  this  acknowledged  and 
well  established  rule  of  a  court  of  appeals. 
The  appellant  should  have  demurred  to  the 
bill.  (2  Cai.  Cos..  40,  56  ;  .Coop.  Eq.  PL,  117.) 
To  allow  him  to  make  the  objection  here, 
would  be,  in  effect,  permitting  a  demurrer  in 
this  court.  But  what  are  these  objections  ? 
552*]  The  proceeding  under  the  *power  of 
sale,  which  is  not  known  in  England,  is  equiva- 
lent to  a  bill  and  a  decree  of  foreclosure.  (Jack- 
son v.  Henry,  10  Johns.,  185.)  When,  there- 
fore, the  respondents  found  their  lands  adver- 
tised for  sale,  they  could  only  offer  to  pay  to 
the  appellant  the  $300  expressed  in  the  regis- 
try ;  and  when  that  was  refused,  their  only 
remedy,  to  prevent  the  consequences  of  a  sale, 
was  to  apply  to  a  court  of  equity.  They  were, 
in  effect,  defendants  against  a  proceeding  on 
the  part  of  the  appellant  to  foreclose  the  mort- 
gage, and  which  was  equivalent  to  a  bill  for  a 
foreclosure.  The  answer  of  the  appellant  puts 
the  case  on  that  ground,  and  obviates  all  the 
difficulty  which  has  been  raised.  He  charges 
that  the  respondents  had  notice  of  the  true 
mortgage,  and  prays  that  they  may  account 
accordingly,  and  pay  to  him  the  amount  due, 
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or  that  their  equity  of  redemption  be  fore- 
closed. The  appellant  thus  puts  himself  on 
the  jurisdiction  of  the  Court  of  Chancery,  as 
fully  as  if  he  had  filed  a  bill  against  the  re- 
spondents for  a  foreclosure. 

Much  has  been  said  about  notice.  It  is  not 
usual  for  a  bill  to  aver  a  want  of  notice.  The 
fact  comes  out  in  the  plea  or  answer.  The 
appellant,  in  his  answer,  alleges  that  the  re- 
spondents had  notice,  and  the  replication  puts 
this  allegation  at  issue ;  and  it  was  for  the 
appellant  to  prove  the  truth  of  his  allegation. 
Again  ;  it  was,  in  effect,  a  bill  to  redeem,  on 
paying  what  the  respondents  owed,  or  the 
$300,  with  interest.  They  do  not  in  precise 
words,  pray  for  leave  to  redeem,  but  for  relief 
according  to  their  bill;  and  that  must  be  on 
paying  the  $300  with  interest.  (1  Johns.,  117, 
559  ;  1  Johns.  Cas.,  531.)  It  is  said  that  the 
respondents  ought  to  have  been  dismissed  and 
sent  to  a  court  of  law.  But  could  a  court  of  law 
ascertain  what  was  due  on  the  mortgage,  or  on 
what  terms  the  respondents  might  redeem  and 
keep  possession  ?  No  matter,  if  the  equity  of 
the  parties  was  equal.  The  Court  of  Chan- 
cery must  mete  out  equity  to  the  parties  ac- 
cording to  their  legal  rights,  or  under  the  Stat- 
ute. As  to  the  hardship  of  the  case  on  the  part 
of  the  appellant ;  it  is  equally  hard  *on  [*563 
the  respondents  as  innocent  purchasers,  if  they 
must  pay  the  $3,000  or  lose  their  land  ;  and 
the  Statute  gives  them  the  legal  advantage 
arising  from  the  defective  registry.  Every 
case  in  which  a  person,  having  a  second  deed, 
procures  its  registry  before  the  first  is  re- 
corded, is  equally  hard. 

3.  Corl    did   perform    the    conditions,   on 
which    the   deed  was  made  an   escrow  ;  he 
delivered  the  mortgage  to  the  clerk  to  be  reg- 
istered, and  the  clerk  indorsed  the  usual  certifi- 
cate of  the  registry.     It  was  not  the  duty  of 
C.  to  inspect  the  registry  and  compare  it  with 
the  mortgage.     The  parties  could  intend  no 
more  than  that  C.  was  to  produce  to  W.  the 
ordinary  evidence  of  the  registry.  W.  was  the 
agent  of  the  appellant  and  was  satisfied;  he  deliv- 
ered the  deed  to  C. ,  and  B.  himself  remained  sat- 
isfied for  years.     He  proceeded  to  sell  under, 
the  power  contained  in  the  mortgage.     Now, 
he  could  not  take  a  single  step  under  the  mort- 
gage,   without   recognizing  the  conveyance, 
and  that  the  legal  title  had  passed  to  C.,  the 
mortgagor.     He  has  persevered  to  the  last,  in 
demanding  payment  of  the  mortgage.     He  is 
concluded  by  his  own  acts.     It  is  a  contradic- 
tion for  him  to  say  that  no  title  passed  to  C., 
and  yet  insist  on   his  rights  under  the  mort- 
gage.    Besides,  the  deed  took  effect  from  its 
date,  and  the  titles   of  all  intermediate  pur- 
chasers are  protected  by  it.     (Jackzon  v.  Bull 
1  Johns.  Cas.,  81.) 

4.  The  Chancellor  admits  the  mortgage  to  be 
good  for  $300 ;  but  it  is  a  question  whether  the 
mortgage  was  good  for  anything,  until  after  a 
notice  in  fact.     The  Act   Concerning  Mort- 
gages (1  N.  R.  L.,  372,  sess.  36.  ch.  32)  directs 
that  the  clerk  shall  enter  in  the  register  the 
names  of  the  parties,  the  date  of  the  mortgage, 
the  mortgage  money,  the  time  when  payable, 
the  description  of  the  land,  &c     Now,  a'mort- 
gage   which  is  not  so  registered  can  have  no 
effect  at  all  against  a  bonafide  purchaser.  The 
registry  in  this  case  did  not  contain  the  mort- 
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gage  money.  The  mortgage  was  not,  duly 
registered.  The  requisites  of  the  Act  must  be 
strictly  complied  with.  If  one  omission  or 
defect  be  overlooked,  another  may  claim  the 
same  indulgence :  and  it  is  not  easy  to  see 
where  the  mischief  may  end.  It  is  a  general 
complaint  against  courts  of  justice,  that  they 
554*]  *are  too  eager  to  help  cases  out  of  the 
operation  of  wholesome  statutes.  The  appel- 
lant has  his  remedy  against  the  clerk.  Again; 
if  the  registry  is  not  good,  the  respondents  are 
not  bound  to  pay  the  $300.  If  good,  it  must  be 
by  an  equitable  construction  of  the  Statute.  If 
the  appellant  has  equity,  so  have  the  respond- 
ents, who  ought  not  to  be  charged  with  the 
payment  of  the  $300  and  the  interest,  without 
notice  in  fact.  The  registry  was  not  notice, 
within  the  meaning  of  that  word,  as  applied 
in  a  court  of  equity.  (2  Sen.  &  Lef . ,  64,  per 
Lord  Redesdale.)  It  was  not  such  a  notice  as 
should  stop  the  respondents  from  paying  the 
purchase  money  to  Corl.  (Spencer,  J.,  1  Cai. 
Cas.,  120;  Sugd.  L.  ofV-,469.)  Admitting, 
however,  that  the  registry  was  notice,  it  was 
effectual  no  farther  than  to  oblige  them  to 
retain  the  $300,  with  interest,  which  they  have 
done. 

5.  If  any  of  the  witnesses  were  interested 
the  appellant  should  have  taken  the  proper 
measures  in  the  court  below  to  prevent  or  sup- 
press their  testimony.  Not  having  done  so, 
the  objection  now  comes  too  late.  But  they 
proved  nothing  material,  except  the  payment 
of  money  by  Frost  to  Corl. 

The  objection  that  the  decree  gives  relief  to 
persons  not  parties,  is,  in  effect,  an  objection  of 
the  want  of  proper  parties  ;  and  the  plaintiff 
should  have  availed  himself  of  it  by  demurrer 
or  plea,  or  at  the  hearing  in  the  court  below. 
(Coop.  Eq.  PL,  185,  289.)  If  not  insisted  on 
there,  it  cannot  be  made  on  appeal,  in  this 
court.  (1  Johns.  Ch.,  437;  9  Johns.,  591.) 
But  these  persons  had  no  interest  in  opposing 
the  decree  ;  and  if  they  had  been  made  par- 
ties, it  could  have  no  effect  to  vary  the  de- 
cree. 

The  respondents  stand  before  the  court  as 
bona  fide  purchasers,  who  are  always  entitled 
to  the  protection  of  a  court  of  equity.  (Sued. 
L.  of  V.  476,  496,  513  ;  New.  on  Cont.,  515; 
2  Ves.,  Jr.,  454  ;  9  Ves.,  24.) 

Mr.  T.  A.  Emmel,  in  reply  : 

1  and  2.  The  first  and  second  points,  though 
not  made  in  the  court  below,  go  to  the  whole 
merits  of  the  case,  and  it  would  be  against  all 
principle  to  exclude  the  consideration  of  them. 
555*]  The  rule  is,  that  where  *there  is  a 
clear  case  of  equity  against  the  party,  and  he 
raises  in  this  court  a  new  point,  which,  if  it 
had  been  stated  in  the  court  below,  might 
have  been  obviated,  he  shall  be  deemed  to 
have  waived  it  by  his  silence.  In  Oelston  v. 
Hoyt,  13  Johns.,  561,  and  Franklin  v.  Osgood, 
14  Johns.,  527,  there  were  perfect  grounds  of 
relief,  independent  of  the  point  newly  raised 
in  this  court.  (James  v.  M'Kernon.  6  Johns., 
543.) 

This  is  not  a  bill  to  redeem.  It  is  founded 
on  a  mistaken  notion  of  being  entitled  to 
relief,  as  a  bona  fide  purchaser,  without  notice; 
and  the  prayer  is  to  stay  the  sale  of  the  prem- 
ises under  the  power.  It  is  essential  to  a  bill 
to  redeem,  that  it  should  offer  to  pay  the 
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amount  due  to  the  mortgagee;  and  in  that 
case,  there  is  a  final  decision  as  to  the  rights  of 
the  parties.  Here  the  decree  is  for  a  perpetual 
injunction,  if  the  $300,  with  interest,  is 
brought  into  court ;  otherwise  the  bill  is  dis- 
missed. The  prayer  for  general  relief  cannot 
go  further.  Though  it  may  be  resorted  to, 
where  the  party  has  a  decided  .equity,  to  pro- 
tect him  from  injury,  yet  it  is  not  used  where 
the  parties  have  equal  equity.  It  is  against  the 
rules  of  pleading  for  the  defendant  to  pray 
relief  in  his  answer.  If  he  has  ground  for  re- 
lief, he  should  file  a  cross  bill.  Then,  this  bill 
stands  merely  on  the  equity  arising  out  of 
the  circumstance  of  the  respondents  being 
bona  fide  purchasers  Now,  a  case  is  not  to  be 
found  of  a  bill  filed  for  relief  on  that  ground 
only.  Being  a  bona  fide  purchaser  is  not  an 
equity,  though  it  may  rebut  an  equity.  It  is  a 
shield,  not  a  sword,  as  Lord  Eldon  observed. 
No  notice  is  a  negative  affirmation,  not 
susceptible  of  proof.  It  is,  however,  good 
matter  of  defense,  on  the  oath  of  the  defend- 
ant, and  if  not  contradicted  by  proof,  it  stands 
on  his  oath.  But  the  Chancellor  says  it  is 
averred  in  the  bill,  and  is  not  contradicted  by 
the  evidence.  But  it  is  unprecedented  in  chan- 
cery pleadings,  that  an  allegation  in  a  bill,  not 
contradicted  by  proof,  should  be  the  basis  of 
a  decree  for  relief.  Every  injunction  bill  is  on 
oath.  Each  party  swears  for  himself.  The 
respondents  were  to  elect  either  to  consider 
the  registry  a  nullity,  and  so  a  sale  under  the 
power  could  not  affect  them,  or  to  deem  it  a 
valid  registry  for  $300,  and  then  file  a  bill  to 
redeem. 

*But  it  is  said  that  a  sale  under  the  [*556 
power  is  a  statute  foreclosure  ;  true  as  regards 
every  person  claiming  an  equity  of  redemp- 
tion ;  but  not  so,  where  the  party  does  not 
admit  the  registry  as  valid,  but  relies  on  his 
paramount  title  as  a  bona  fide-  purchaser,  with- 
out notice.  The  case  is,  therefore,  very  differ- 
ent from  that  of  Jackuon  v.  Henry.  Again  ;  it 
is  said  that  the  advertisement  for  sale  is,  in 
effect,  a  bill,  to  which  the  bill  of  the  respond- 
ents is  an  answer.  But  this  is  a  perfect  an- 
omaly in  pleading.  Strike  out  the  averment 
in  the  bill  of  a  want  of  notice,  and  then  how 
will  it  stand  ?  The  averment  was  not  proved. 
It  was  not  a  bill  quin  timet. 

Again  ;  it  is  said  the  Statute  gives  the  injured 
party  a  remedy  against  the  clerk.  But,  sup- 
pose the  property  of  the  respondent*  had 
been  sold  under  the  power;  the  respondents 
would  then  have  been  the  persons  injured. 
We  contended  that  the  mortgage  not  having 
been  duly  registered,  the  deed  to  Corl  remains 
an  escrow,  and  the  respondents,  as  purchasers 
under  Corl,  are  the  persons  injured  by  the  de- 
fective registry.  The  rule  of  the  court  of 
equity  is,  that  it  will  not  assist  any  person 
against  a  bona  fide  purchaser  without  notice  ; 
not  that  it  will  assist  such  a  purchaser  against 
another.  If  the  registry  is  a  nullity,  Corl's 
title  is  good  ;  otherwise,  it  is  bad.  This  is  a 
question  of  law.  The  English  courts  consider 
the  question  as  to  constructive  notice,  proper- 
ly cognizable  in  equity  ;  our  courts  consider 
the  question,  as  to  a  bona  fide  purchaser,  as 
matter  of  law.  It  is  true  that  the  appellant 
cannot  obtain  the  $300  and  interest,  without 
filing  a  bill. 
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Admitting  the  bill  to  contain  matter  of 
equitable  jurisdiction,  it  is,  nevertheless,  de- 
ficient in  many  particulars  essential  to  such 
a  bill.  There  is  no  allegation  that,  at  the  time 
Oorl  treated  with  the  respondents,  he  was 
seised,  or  pretended  to  be  seised,  of  the  land. 
It  does  not  aver  a  consideration,  and  the  actual 
payment  of  it.  (Coop.  Eq.  PL,  281.)  It  mere- 
ly states  that  $1,000  were  paid  ;  but  how,  or 
when,  is  not  mentioned.  To  entitle  them- 
selves to  relief,  the  respondents  must  aver  and 
prove  everything  essential  to  that  relief.  Frost 
does  not  aver  want  of  notice  ;  nor  is  there  any 
such  allegation  as  regards  Goddard. 
557*]  *The  oath  of  F.  is  not  evidence.  The 
proof  must  be  according  to  the  allegation,  and 
in  regard  to  Goddard,  a  writ  of  notice  is  not 
alleged.  The  lot  was  sold  in  parcels  in  Aug. 
and  Sept.,  1803,  and  it  is  a  fair  inference  from 
the  facts  stated,  that  it  was  subject  to  the 
mortgage.  If  they  knew  that  there  was  a 
mortgage,  the  inference  is  that  they  knew  of 
the  actual  mortgage  ;  and  if  the  cause  had 
been  tried  by  a  jury,  there  can  be  no  doubt 
that  they  would  have  found  that  the  respond- 
ents had  notice  of  the  actual  mortgage. 

3.  The  deed  was  delivered  as  an  escrow,  and 
the  conditions  have  not  been   performed  to 
this  hour.    An  escrow  cannot  become  an  abso- 
lute deed,  without  a  strict  performance  of  the 
•condition  ;  and  that  is  matter  of  law.     A  con- 
dition precedent  must  be  strictly  performed. 
A  performance  cy  pres  is  not  sufficient.     W. 
was  a  special  agent,  for  a  particular  purpose, 
and  if  he  gave  up  the  deed  to  C.  before  the 
conditions  were  performed,  the  act  does  not 
bind  the  appellant.    The  advertisement  by  the 
appellant   was  made  under  a  belief  that  the 
mortgage  had  been  duly  registered,   and  that 
the  title  was  in  C. 

4.  On  the  principle  of  the  decree,  the  appel- 
lant was  entitled  to  the  $300,  with  interest,  in 
addition  to  the  money   brought   into    court. 
Whatever  distinction  may  exist  in  the  English 
courts,  as  to  the  registry  being  notice,  it  has 
not  been  adopted  here.     (2  Johns.,  510.)    The 
Chancellor  admits  that  the  registry  is  notice  to 
the  extent  of  the    facts    contained    in   such 
registry.     If,  then,  the  respondents  purchased 
with  a  knowledge  of  those  facts,  why  should 
they  not  pay  the  $300  ?    It  is  said  the  respond- 
ents are  to  be  regarded  as  sureties,  and  bound 
only  to  pay  out  of  the  balance  due  from  them 
to  C.     But  if,  in  fact,  they  purchased  subject 
to  the  mortgage,  the  land  is  bound  by  it.     If 
they  had  actual  notice  of  the  real  sum  due  on 
the  mortgage,  there  could  be  no  doubt;  and  to 
repel  the  presumption  arising  from  the  facts, 
they  ought  to  show  that  by  their  contract  with 
C.,  he  was  to  pay  off  the  mortgage. 

5.  The  objection  was  raised,  at  the  hearing, 
in   the   court    below,  to  the    competency  of 
Healy  and  Cole.     (1  Johns.,  295.)    The  objec- 
tion was  distinctly  made  by  the  counsel  for  the 
appellant.     It  was  not  necessary  to  file  articles 
558*]  to  impeach  *their  competency.  When- 
ever, at  any  time,  and    in  any  stage  of  the 
cause,  the  interest  of  the  witnesses  appears,  on 
their  examination,  their  testimony  is  to  be  re 
jected.     (Trustee*  of  Huntington  v.   Nicott,  3 
Johns.,  566.) 

6.  The  objection,  that  the  decree  affords 
relief  to  persons  not  parties,  is  not  an  objec- 
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tion  of  a  want  of  parties,  though  it  might  have 
been  made.  H.  and  C.  came  in  as  strangers, 
not  as  privies. 

SPENCER,  C h.  J.  The  first  point  made  by 
the  appellant's  counsel  is,  that  the  facts  stated 
in  the  bill  give  the  respondents  no  rights,  as 
plaintiffs,  in  a  court  of  equity.  It  has  been 
answered,  that  this  objection  is  not  now  open 
to  the  appellant,  as  it  was  never  taken  in  the 
court  below.  This  question  has  frequently 
arisen,  and  it  is  necessary  that  it  should  now 
be  settled  in  such  a  manner,  that  no  future 
embarrassment  may  be  experienced.  The  cases 
in  this  court  in  which  the  point  has  been 
noticed,  are  James  v.  M'Kernon,  6  Johns., 
543  ;  Oelston  v.  Hoyt,  13  Johns.,  561  ;  Sands 
v.  Hildreth,  12  Johns.,  493;  Lyonv.  Tallmsidge, 
14  Johns.,  501 ;  Palmer  v.  Lonllard.  16  Johns., 
348.  In  Ckamley  v.  Lord  Dunsany,  2  Sch. 
&  Lef.,  712,  Lord  Eldon,  in  speaking  of  an 
account  of  personal  estate  which  had  been 
insisted  on  at  the  bar,  as  necessary  to  the 
decision  of  the  cause,,  said  it  was  not  looked 
for  by  any  one  of  the  parties,  and  as  the  point 
was  not  made  below,  it  could  not  be  made  by 
way  of  appeal.  Lord  Erskine,  in  the  same 
cause  (p.  719),  observed,  "  that  all  objections 
on  that  score  is  removed,  because  it  appears, 
that  every  one  of  the  parties  litigant  sup- 
posed such  account  unnecessary  ;  and  the  con- 
duct of  the  appellant,  in  making  the  objection 
here,  is  like  that  of  a  party  who  would  seek  to 
set  aside  a  verdict,  because  evidence  was  not 
given  to  a  jury  which  he  had  in  his  power  at 
the  trial,  and  would  not  give. 

Without  repeating  what  fell  from  different 
members  of  this  court  in  the  cases  referred 
to.  all  of  which  are  reconcilable,  the  principle 
to  be  extracted  from  them  I  believe  to  be  this: 
that  no  party  shall  be  allowed  to  surprise  or 
mislead  *his  adversary.  Thus,  if  a  [*559 
party  in  the  court  below  shall  purposely  suffer 
a  decree  or  judgment  to  pass  against  him,  by 
default,  without  contesting  it  there,  he  shall 
not  be  heard  here  ;  or.  if  counsel  shall,  for 
the  first  time,  raise  a  point  here,  which  might 
have  been  obviated,  had  it  been  made  in  the 
court  below,  he  ought  not  to  be  permitted  to 
do  so. 

In  the  case  of  Gelston  v.  Hoyt,  this  court 
refused  to  hear  the  demurrer  argued  here,  be- 
cause the  counsel  had  purposely  declined  ar- 
guing it  in  the  Supreme  Court  ;  and  had  there- 
by deprived  the  plaintiff  below  of  a  right 
which  would  have  been  granted  to  him  ;  the 
right  of  having  the  pleading  demurred  to, 
amended,  if  vicious,  on  payment  of  costs — a 
privilege  this  court  could  not  grant.  It  would, 
in  such  a  case,  operate  as  a  fraud,  to  lie  by,  and 
suffer  judgment  to  pass  by  default,  wi(h  the 
view  of  subsequently  seizing  on  the  same 
point  in  this  court,  and  impose  upon  the  party 
the  accumulated  costs  of  the  whole  action,  if 
the  pleading  demurred  to  was  bad.  Such  a 
course  of  proceeding  would,  also,  defeat  the 
provisions  of  the  Constitution  requiring  the 
reasons  of  the  decree  or  judgment  to  be  made 
known  to  this  court. 

But  where  a  cause  has  been  defended  in  a 
court  below,  and  comes  here  for  review,  and 
a  point  is  made  here  which  could  not  be  obvi- 
ated in  the  court  below,  by  proof  or  amend- 
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ment,  I  am  clearly  of  opinion  that  this  court 
ought  not  to  refuse  cognizance  of  such  point. 
We  may  not,  it  is  true,  upon  such  point,  have 
the  reasons  of  the  judgment  in  the  court  be- 
low ;  but  this  consideration  cannot  and  ought 
not  to  preclude  this  court  from  entertaining 
such  point.  To  those  conversant  with  judi- 
cial discussions,  it  is  well  known  that  the  re- 
examination  of  a  cause,  before  a  court  of 
dernier  resort,  is  admirably  calculated  to  elicit 
truth,  and  to  detect  any  error,  whether  of  the 
counsel  or  court,  which  may  have  taken  place 
at  an  earlier  discussion  of  the  cause.  Counsel 
not  only  come  better  prepared  from  the  pre- 
vious discussion,  but  all  their  faculties  are  put 
in  requisition  for  the  final  and  last  hearing. 
A  point  decisive  of  the  cause  may  have  been 
overlooked  by  the  counsel  and  the  court ;  a 
point,  too,  probably,  growing  out  of  the  case, 
*>GO*J  which  no  *evidence  or  amendment 
could  alter  or  shake.  Can  it  then,  consist 
with  sound  reason,  or  a  sacred  regard  to  indi 
vidual  justice,  that  this  court  should  close  its 
eyes  and  refuse  to  see  that  which  may  decide 
a  cause,  because  it  had  not  before  observed  ? 
L  think  not.  The  cases  of  James  v.  M'Kernon, 
Lyon  v.  Talmadge,  Palmer  v.  Lorillard,  are 
strong  authorities  in  support  of  my  position  ; 
and  they  are  not  weakened  by  the  other  cases, 
if  correctly  understood.  The  case,  too,  of 
Le  Guenv.  Gouverneur  1  Johns.  Cas.,  436, 
shows  that  though  this  court  expect  to  be  in- 
formed of  the  reasons  of  the  court  below,  it  is 
not  confined  to  those  reasons.  In  that  case, 
an  appeal  was  made  from  an  order  directing  a 
feigned  issue.  This  court  were  of  opinion 
that  such  issue  ought  not  to  have  been  directed, 
but  proceeded  to  hear  the  cause  on  its  merits, 
and  made  a  final  decision.  This  procedure 
was  justified  by  precedents  in  the  House  of 
Lords.  There,  the  Cfiancellor  had  given  no 
opinion  on  the  merits  ;  yet  it  was  not  consid- 
ered an  obstacle  to  the  final  hearing  here. 
Upon  the  whole,  I  cannot  doubt  the  right  of 
this  court,  nor  its  duty,  in  hearing  and  decid- 
ing the  first  point  now  raised.. 

To  the  first  point,  whether  the  facts  stated 
in  the  bill  give  the  respondents  a  right  to  pro- 
ceed in  a  court  of  equity,  as  plaintiffs,  it  has 
been  answered  that  the  bill  is,  substantially, 
a  bill  to  redeem,  and  that  the  facts  set  forth, 
and  the  case  made  out,  are  of  equity  jurisdic- 
tion, and  entitle  the  respondents  to  the  relief 
decreed. 

It  is  certainly  an  essential  part  of  a  bill  to 
redeem  a  mortgage,  that  it  offer,  in  express 
terms,  to  pay  the  amount  due,  with  costs. 
The  bill  usually  states  a  prior  tender  of  the 
money,  and  a  refusal  to  accept  it.  It  seems 
to  me  impossible  to  consider  this  as  a  bill  to 
redeem  the  mortgage.  Its  frame  and  object 
were  to  obtain  a  decree  setting  aside  the  re- 
spondent's mortgage  for  any  greater  amount 
than  the  sum  for  which  it  was  erroneously 
registered.  In  terms,  it  does  not  pray  a  re- 
demption of  the  mortgage,  and  it  omits  what 
I  consider  an  all  important  averment,  the 
readiness  to  pay  whatever  shall  be  decreed. 
The  mortgagor,  on  the  non-payment  of  the 
money,  has  a  right  to  foreclose  the  equity  of 
561*]  Redemption,  by  a  bill  in  equity.  The 
proper  parties  being  before  the  court,  the 
mortgage  and  its  non-payment  being  estab- 
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lished.  there  is  a  decree  for  the  payment  of 
the  principal  and  interest  within  a  specified 
time,  or  in  default  thereof,  that  the  mortgagor 
and  those  claiming  under  him  be  barred  of 
their  right  to  redeem.  The  mortgagor  has  a 
correspondent  right  to  call  on  the  mortgagee 
in  equity,  to  accept  his  principal  and  interest, 
and  costs  at  law,  and  to  reconvey  all  his  inter- 
est under  the  mortgage,  free  from  incum- 
brances.  A  bill  to  redeem,  operates,  in  one 
respect,  like  a  bill  to  foreclose  ;  for  if  it  be 
dismissed, in  default  of  payment  of  the  money, 
at  the  time  specified,  it  has  the  precise  effect 
of  a  foreclosure,  and  is  equivalent  to  a  fore- 
closure. (2Madd.,  420.) 

The  Chancellor  never  treated  or  considered 
this  as  a  bill  to  redeem  ;  and  if  the  respondents 
failed  in  complying  with  that  part  of  the  de- 
cree ordering  the  payment  of  the  money  ad- 
judged to  be  due,  it  does  not  draw  after  it  the 
consequences  of  a  foreclosure.  It  is  an  estab- 
lished rule  in  equity,  that  relief  inconsistent 
with  the  specific  relief  prayed  for,  cannot  be 
given  under  the  general  prayer  for  relief.  A 
bill  seeking  general  relief,  and  omitting  an 
essential  requisite  to  constitute  it  a  bill  to  re- 
deem, cannot  be  so  regarded,  nor  draw  after 
it  the  consequences  incident  to  such  a  bill. 

The  foundation  of  the  bill  is,  thit  the  re- 
spondent was  taking  measures  to  sell  the  mort- 
gaged premises, under  a  power  in  the  mortgage 
from  Corl,  for  securing  the  payment  of  $3,- 
000,  whereas,  it  was  registered  as  a  mortgage 
for  $300  only,  setting  forth  a  purchase  from 
Corl,  the  payment  of  part  of  the  consideration 
and  the  execution  and  delivery  of  notes  for  the 
residue.  I  shall  consider  the  averment  of  the 
bill  to  be,  that  Frost  and  Goddard,  at  the  time 
of  the  conveyance  to  them,  had  no  knowledge 
of  the  appellant's  mortgage,  and  that  they 
were  bonafiae  purchasers. 

In  Patterson  v.  Slaughter,  Ambl.,  293,  Lord 
Hardwicke  laid  down  the  rule  to  be,  that  the 
title  of  a  purchaser,  for  valuable  considera- 
tion, is  not  ground  for  relief,  though  it  is  a 
good  defense.  No  book  of  precedents,  no 
treatise  *on  equity,  furnishes  a  case  of  [*5<52 
a  bill  filed  on  the  ground  that  there  has  been 
purchase  without  notice  and  for  valuable  con- 
sideration. Lord  Eldon  thus  explains  the  de- 
fense :  "The  principle  of  the  plea  is  this  :  I 
have  honestly  and  bonafide  paid  for  this  estate 
in  order  to  make  myself  owner  of  it,  and  you 
shall  have  no  information  from  me.  as  to  the 
perfection  or  imperfection  of  my  title,  until  you 
deliver  me  from  the  peril,  in  which  you  state 
I  have  placed  myself,  in  the  article  of  pur- 
chasing bonafde." 

If  the  defendant  has  an  equal  claim  to  the 
protection  of  a  court  of  equity,  to  defend  his 
possession,  as  the  plaintiff  has  to  the  assist- 
ance of  the  court,  to  assert  his  right,  the  court 
will  not  interfere  on  either  side.  This  is  the 
case  when  the  defendant  is  a  purchaser  for  a 
valuable  consideration,  without  notice  ;  this 
he  may  plead  in  bar  of  the  suit ;  and  the  plea- 
must  always  be  put  in  upon  oath.  (Mitf.  PI., 
215.)  The  respondents  attempt  to  make  use 
of  the  fact  of  a  bonafide  purchase,  for  valua- 
ble consideration,  and  without  notice,  as  a 
substantive  ground  of  equity  for  offensive  op- 
eration ;  thus  inverting  the  order  of  proceed- 
ing, and  wholly  dispensing  with  the  essential. 
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part  of  what  is  merely  a  defense  ;  I  mean  the 
oath  of  the  purchaser  to  his  plea.  Here  there 
is  no  oath  or  proof  of  the  fact  that  the  respond- 
ents were  purchasers  within  the  rule  ;  for  the 
swearing  to  the  bill  by  one  of  the  respondents, 
for  the  purpose  of  an  injunction,  is,  in  no 
sense,  the  oath  required  to  such  a  plea.  As 
was  to  have  been  expected,  there  is  no  proof 
that  the  respondents  had  no  notice  of  the  mort- 
gage as  one  for  $3,000,  before  their  purchase. 
In  the  nature  of  things,  they  could  not  prove 
that  they  had  not  notice.  The  appellant  was 
entitled  to  have  their  denial  of  the  fact  of 
notice,  and  their  averment  that  they  were  pur- 
chasers bona  fide,  and  for  valuable  considera- 
tion, under  oath.  These  considerations  are, 
I  apprehend,  sufficient  to  show  that  the  decree 
cannot  be  sustained. 

As  the  case  has  been  argued  at  large,  and  as 
it  may  save  litigation  and  expense  to  have  the 
opinion  of  the  court  on  the  merits,  I  proceed 
to  examine  them.  Should  the  respondents  file 
a  bill  to  redeem  the  mortgage  as  registered,  on 
563*]  *paying  the  $300,  and  interests  and 
costs,  the  appellant  must  either  avail  himself, 
by  answer,  of  the  mortgage,  as  one  for  $3,000, 
or  file  his  cross- bill  to  foreclose  it  as  such;  the 
question  would  then  arise,  supposing  the  re- 
spondents to  be  bona  fide  purchasers  without 
notice,  what  would  be  the  rights  of  the  par- 
ties. This  involves  the  third  point,  whether 
the  conditions  upon  which  the  escrow  was  to 
take  effect,  as  the  appellant's  deed  have  been 
complied  with,  so  that  the  title  passed  to  Corl. 
The  conditions  were  that  Corl  should  pay  the 
balance  then  due,  and  have  the  mortgage  (after 
executing  that  and  the  bond)  put  on  record, 
and  bring  a  certificate  from  the  clerk  that  no 
mortgage  or  other  incumbrances  were  against 
the  lots;  Mr.  Westerlo  was  then  to  deliver  the 
appellant's  deed  to  Corl.  The  deed  was  deliv- 
ered on  proof  satisfactory  to  the  agent;  but  it 
is  contended  that  the  condition  of  having  the 
mortgage  put  on  record  was  not  complied  with; 
because  there  was  a  mistake  in  the  registry,  in 
recording  the  mortgage,  as  one  for  $300,  when 
it  was,  in  fact,  for  $3,000;  and  that,  therefore, 
the  delivery  of  the  deed  was  unauthorized  on 
the  part  of  the  agent.  This  condition  must 
receive  a  reasonable  construction.  It  was  not 
an  act  expected  to  be  done  by  Corl  personally, 
for  he  had  no  right  or  power  to  do  it;  this 
duty  entirely  appertained  to  the  clerk.  It 
would  be  unnatural  and  unreasonable  to  con- 
strue this  condition  in  any  other  way  than  that 
Corl  was  to  deliver  the  mortgage  to  the  clork, 
or  his  deputy,  to  be  put  on  record.  We  ought 
not  to  interpret  the  condition  with  reference 
to  the  mistake  which  has  occurred;  and  it  is 
clear  that  we  cannot  construe  it  literally.  Had 
there  been  no  mistake  in  the  registry,  can  any- 
one doubt  that  the  condition  would  have  been 
fulfilled  by  Corl's  delivering  the  mortgage  to 
the  clerk  to  be  recorded,  and  that  he  had  re- 
corded it?  It  might,  then,  with  the  same  force, 
be  objected  that  Corl  did  not  personally  put  it 
on  record.  But  is  is  said  the  mortgage  was 
not  recorded,  in  consequence  of  the  mistake. 
It  was  recorded  inaccurately;  yet  it  was  re- 
corded, so  far  as  respected  Corl.  Surely,  it 
cannot  be  required  of  him,  that  he  should 
stand  by  and  see  that  the  clerk  does  his  duty. 
Both  the  appellant  and  Mr.  Westerlo  were  sat- 
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isfied,  for  a  *long  time,  that  Corl  had  [*564 
performed  the  condition;  thus  the  appellant 
left  in  Corl's  hands  the  evidence  that  he  was 
the  owner  of  the  property,  and  the  power  to 
implicate  third  persons  relying  on  the  fact  that 
Corl  was  the  owner  of  the  land,  he  having  the 
appellant's  deed  for  it.  To  insist,  after  such 
a  lapse  of  time,  as  against  third  persons,  upon 
the  non-fulfillment  of  the  condition,  appears 
to  me  inequitable  and  unjust;  and  I,  therefore, 
entirely  concur  in  the  opinion  expressed  by 
the  Chancellor,  that  the  deed  was  well  deliv- 
ered; that  the  condition  was  performed  accord- 
ing to  the  views,  expectations  and  instruction 
of  the  parties;  and  that  it  related  back  so  as  to 
validate  the  conveyance  to  Frost  and  God- 
dard. 

I  also  agree  with  the  Chancellor,  and  for  the 
reasons  he  has  expressed,  that  the  respondents 
are  not  to  be  charged  with  notice  of  the  con- 
tents of  the  mortgage,  any  further  than  is  set 
forth  in  the  register,  unless  actual  knowledge 
of  the  mortgage  is  brought  home  to  them.  I 
consider  the  respondents  liable  for  the  $300, 
with  interest,  and  for  any  balance  in  their 
hands  beyond  that  sum,  and  as  to  which  they 
had  not  committed  themselves  to  third  per- 
sons, when  they  were  informed  of  the  real 
amount  of  the  mortgage.  I  perceive  no  rea- 
son why  they  should  pay  the  $300  and  interest, 
and  also,  in  addition  to  that,  the  balance  in 
their  hands;  for  if  we  admit  that  the  registry 
was  notice,  as  I  think  it  was,  to  the  amount 
of  $800,  the  respondents  have  a  right  to  say 
that  the  sum  unpaid,  and  in  their  hands,  was 
intended  to  be  applied  towards  satisfaction  of 
the  mortgage.  I  regret  that  the  bill  was  not 
so  framed  as  to  enable  the  court  to  put  an  end 
to  the  controversy;  but  justice  must  be  admin- 
istered on  established  principles,  and  according 
to  established  forms. 

The  decree  must  be  reversed,  with  direc- 
tions to  the  Court  of  Chancery  to  dismiss  the 
bill,  without  prejudice  to  the  respondents' 
rights. 

WOODWORTH,  J.  It  is  objected  by  the  re- 
spondents' counsel,  that  several  points,  not 
urged  in  the  court  below,  are  now  relied  on  as 
grounds  for  reversing  the  decree.  That  the 
cause  was  fully  argued  before  the  Chancellor, 
appears  *from  the  report;  and  if  it  [*565 
shall  now  appear,  that  the  case  presents  im- 
portant questions  on  the  merits,  to  which  his 
attention  was  not  called,  I  should  rather  in- 
cline to  believe  they  had  escaped  the  researches 
of  counsel,  than  that  they  were  designedly 
waived  or  abandoned,  for  the  purpose  of 
bringing  them,  in  the  first  instance,  into  view 
in  this  court.  The  rule  is,  undoubtedly,  sal- 
utary, that  no  party  shall  be  permitted  to  pass 
the  "court  below  in  silence,  and  thereby  make 
this  a  court  of  original,  not  appellate  jurisdic- 
tion ;  neither  will  this  court  listen  to  objections, 
which,  if  made  in  the  court  below,  might 
have  been  removed  by  the  exercise  of  the  or- 
dinary powers  of  the  Chancellor,  previous  to 
or  at  the  hearing.  But  where  the  justice  and 
law  of  the  case  are  intimately  connected  with 
the  new  points  raised,  and  are  so  material 
that  had  they  occurred  either  to  the  court  or 
the  counsel,  it  is  evident  they  would  have 
been  examined,  it  would  be  a  perversion  of 
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justice  to  deny  a  party  the  right  to  bring  them 
into  review  when  the  cause  is  heard  on  appeal. 
In  Palmer  v.  Lorillard,  16  Johns.,  353,  it  is 
said  "that  the  rule  was  only  intended  to  be 
applied  to  objections  that  the  party  may  be 
deemed,  by  his  silence,  to  have  waived,  and 
which,  when  waived,  still  leave  the  merits  of 
the  case  to  rest  with  the  judgment.  But  if  the 
foundation  of  the  action  has  manifestly  failed, 
we  cannot,  without  shocking  the  common 
sense  of  justice,  allow  a  recovery  to  stand." 
I  consider  the  first,  second  and  sixth  points, 
raised  by  the  appellants,  as  embraced  by  this 
principle,  and  essential  to  be  considered,  in 
order  to  arrive  at  a  correct  decision. 

I  will  examine  the  first  and  second  points  in 
connection. . 

The  appellant  contends  that  the  facts  stated 
in  the  respondents'  bill  give  them  no  right  to 
proceed  against  the  appellant,  as  plaintiffs,  in 
a  court  of  equity ;  that  both  parties  being 
equally  innocent,  and  having  equal  equity, 
the  bill  should  have  been  dismissed,  and  the 
parties  left  to  their  remedies  at  law.  The 
scope  of  the  respondents'  bill  is  to  obtain  re- 
lief against  the  appellant's  mortgage,  on  the 
ground  that  they  are  purchasers  for  a  valuable 
consideration,  without  notice,  concluding  with 
a  prayer  for  general  relief.  The  question 
then  is,  whether,  according  to  the  course  of 
5OB*]  the*Court  of  Chancery,  this  relief  can 
be  sought  affirmatively  by  bill,  or  whether 
the  party  must  not  rely  on  it,  by  way  of  de- 
fense. If  the  facts  charged  are  only  available 
when  averred  in  the  plea  or  answer,  it  follows 
they  cannot  form  the  ground  for  a  decree, 
when  alleged  in  the  bill.  The  reason  is  ob 
vious ;  they  will,  in  many  cases,  protect  and 
shield  a  defendant  when  assailed,  but  they  do 
not  permit  him  to  become  the  assailant.  I 
have  not  met  with  a  single  case  where  the 
allegation  of  being  a  purchaser  for  valuable 
consideration,  without  notice,  was  ever  deemed 
sufficient  to  decree  relief  against  a  defendant 
having  equal  equity  with  the  plaintiff,  nor 
indeed  to  any  relief  whatever;  although  the 
books  contain  numerous  cases  where  the  same 
state  of  facts  would  constitute  a  perfect  de- 
fense. In  the  case  of  Patterson  v.  Slaughter, 
Arab.,  292,  Lord  Hardwicke  recognizes  this 
distinction  ;  in  that  case,  the  defendant  having 
put  in  his  answer,  discovered  that  the  person 
under  whom  he  claimed  was  a  purchaser  for 
a  valuable  consideration,  without  notice.  On 
petition  to  take  the  answer  off  the  file,  and 
put  in  a  new  answer,  two  methods  were  pro- 
posed, to  give  the  defendant  the  benefit  of 
this  discovery  :  1st.  To  file  a  cross-bill.  2d. 
To  put  in  a  further  answer.  As  to  the  first, 
the  Chancellor  observes,  "the  title  of  a  pur- 
chaser for  valuable  consideration  is  not  ground 
for  relief,  though  it  is  a  good  defense."  If 
we  examine  Ibis  point,  independent  of  author- 
ity, I  apprehend  we  should  arrive  at  the  same 
conclusion  ;  the  material  allegations  in  the  bill 
are  that  the  plaintiffs  are  purchasers  for  a 
valuable  consideration,  without  notice ;  but 
how  can  a  plaintiff  prove  the  want  of  notice  ? 
It  is  not  susceptible  of  proof,  from  the  very 
nature  of  the  inquiry,  without  resorting  to  the 
evidence  of  the  party  averring  the  want  of 
notice.  When  he  elects  to  become  plaintiff, 
he  cannot  testify  for  himself ;  the  allegations 
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in  the  bill  are  not  evidence  for  him  ;  they 
must  be  proved,  or  admitted,  before  relief  can 
be  granted.  The  case  of  a  defendant  in  chan- 
cery is  widely  different ;  no  decree  can  be 
made  against  the  positive  denial  in  his  answer, 
unless  disproved  by  two  witnesses,  or  by  one 
witness  and  circumstances.  In  many  respects, 
the  defendant  is  viewed  in  the  light  of  a  wit- 
ness, *as  well  as  a  party.  There  is  [*5t>7 
manifest  propriety,  then,  in  saying  that  a  pur- 
chaser, without  notice,  must  act  on  the  defen- 
sive ;  as  a  defendant,  his  oath,  in  the  first 
instance,  is  competent  testimony  to  prove  the 
fact.  He  is  the  only  person  who  can  testify 
that  he  had  no  notice;  it  rests  within  his 
knowledge.  Third  persons,  it  is  true,  may 
state  facts  and  circumstances  which  render 
notice  improbable,  but  there  still  is  better  evi- 
dence resting  in  the  bosom  of  the  defendant, 
which  enables  him,  and  him  only,  to  say  he 
had  no  notice  when  he  purchased  ;  but  the 
moment  he  quits  this  rampart,  and  becomes 
plaintiff,  he  incapacitates  himself.  He  is  the 
only  witness  who  can  prove  the  fact ;  but,  as 
plaintiff,  he  must  make  out  his  case  altitude. 
His  shield,  it  is  true,  remains,  but  he  has  no 
weapons  for  offensive  war.  While  defendant, 
his  oath  is  sufficient,  until  the  plaintiff  charges 
him  with  notice  by  competent  proof;  but 
wheu  plaintiff,  his  opponent  may  rest  on  his 
arms  in  safety,  because  the  fact  cannot  be 
established,  prima  facie,  so  as  to  claim  relief. 
If  we  examine  the  proof  on  behalf  of  the  re- 
spondents, it  will  be  seen  that  as  to  the  ques- 
tion whether  the  purchase  was  made  wilhout 
notice,  we  are  left  to  conjecture.  1  have  al- 
ready shown  that  the  oath  of  the  respondent 
is  not  evidence  ;  it  can  establish  no  fact,  and 
must  be  rejected ;  if  want  of  notice  can  be 
made  out,  the  testimony  must  be  derived  from 
a  different  source.  What,  then,  is  the  proof 
to  support  this  essential  part  of  the  case  ?  It 
is  derived  from  the  testimony  of  Samuel 
Whitney,  who  says  "that  in  the  fore  part  of 
Sept.,  1807,  he  discovered  the  mortgage  in 
question  on  record  in  the  clerk's  office  of 
Onondaga,  and  communicated  the  fact  imme- 
diately to  one  of  the  sons  of  Martin  Goddard  ; 
and  he  knows  that  his  communication  was 
the  first  notice  the  said  Goddard  or  Frost  had 
of  the  said  mortgage,  from  the  circumstance 
of  Samuel  Goddard's  going  the  very  next  day 
to  the  clerk's  office  to  examine  the  records  as 
to  the  fact ;  and  also  from  the  alarm  they  dis- 
covered on  their  knowledge  of  its  certainty. 
That  his  situation  was  such  that  he  would,  in 
all  probability,  have  heard  of  said  mortgage 
as  soon  as  Frost  and  Goddard."  This  is  the 
only  testimony  to  this  point ;  and  it  may  serve 
as  an  illustration  of  a  preceding  remark,  that 
want  of  notice  is  a  fact  *which  can  [*5(i8 
only  be  proved  by  the  party  denying  it,  and 
cannot  be  established  by  evidence  aliunde;  if 
it  could,  in  any  supposable  case,  it  cannot  be 
pretended  that  this  evidence  amounts  to  any- 
thing. The  facts  stated  by  Whitney  are  not 
inconsistent  with  full  knowledge  previously 
received  by  Frost  and  Goddard.  This  posi- 
tion will  be  obvious  from  a  moment's  consid- 
eration. Whitney  discovered  the  mortgage  in 
Sept.,  1807;  but  how  does  this  prove  that 
Frost  and  Goddard  had  not  discovered  it  pre- 
viously ?  Whitney  communicated  hia  dis- 
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covery  immediately  to  one  of  the  parties ;  but 
this  does  not  prove  that  it  was  any  discovery 
to  Goddard  ;  non  constat,  but  that  he  knew  the 
fact  before ;  but  Whitney  knows  that  this  was 
the  first  notice  to  Frost  and  Goddard.  How  ? 
Does  he  state  a  fact  altogether  inconsistent 
with  previous  notice  to  them,  and  on  which 
he  founds  his  knowledge  ?  No  ;  but  Goddard 
went  the  next  day  to  the  clerk's  office  to  exam- 
ine ;  the  answer  is,  he  might  have  been  in- 
formed repeatedly  before,  and  become  charge- 
able with  notice  of  the  existence  of  the  mort- 
gage, and  yet  not  have  been  at  the  clerk's 
office;  for  it  must  be  kept  in  mind  that  want 
of  notice  is  not  confined  to  the  mortgage  on 
record,  but  is  a  denial  of  a  knowledge  of  the 
existence  of  the  appellant's  mortgage,  whether 
registered  or  unregistered.  The  other  circum- 
stance relied  on  by  the  witness  is  the  alarm 
they  discovered.  Now,  the  answer  to  this  is, 
that  neither  their  acts  nor  declarations  can 
ever  be  made  use  of  in  their  favor,  although 
good  evidence,  if  they  make  against  them ; 
besides,  if  it  was  contemplated  that  want  of 
notice  could  be  established  by  mere  negative 
testimony,  such  as  this,  connected  with  the 
acts  of  the  parties,  to  be  benefited  by  estab- 
lishing the  fact,  we  should  expect,  in  such  a 
case,  that  their  conduct  and  acts  would  corre- 
spond with  the  intent,  and  be  calculated,  at 
least,  not  to  raise  a  presumption  against  them. 
The  alarm,  then,  whether  real  or  pretended, 
cannot  be  adduced  legally  to  establish  any 
fact ;  for  it  is  not  susceptible  of  proof,  any 
mare  than  the  want  of  notice  itself.  From 
the  preceding  considerations,  I  apprehend,  it 
abundantly  appears  that  being  a  purchaser  for 
valuable  consideration,  without  notice,  does 
not,  of  itself,  form  a  substantive  ground  of 
relief  by  bill ;  and  second,  that  if  it  did,  the 
5O9*]  proof  *offered  by  the  respondents 
failed  to  establish  the  fact.  For  the  purposes 
of  justice,  there  is  no  necessity  that  a  party 
averring  want  of  notice  should  be  protected, 
other  than  by  way  of  defense.  In  that  case, 
having  at  least  equal  equity  with  the  party 
seeking  relief,  he  must  prevail ;  but  the  case 
assumes  a  different  aspect  when,  in  the  char- 
acter of  plaintiff,  he  asks  the  interposition  of 
the  court  to  restrain  a  party  having  equal 
equity  with  himself  from  proceeding  at  law. 
If  the  appellant  can,  at  law,  prevail  against 
the  respondents,  chancery  will  not  disturb 
him,  because,  both  parties  being  innocent, 
and  the  equity  equal,  it  will  not  interfere. 
Whether  the  appellant  can  have  a  perfect 
remedy  at  law,  is  not  the  inquiry.  We  leave  the 
partiesto contest  their  rights  atlaw.withoutthe 
restraint  or  interposition  of  a  court  of  equity. 
In  applying  this  principle  to  the  case  under 
consideration,  it  will  produce  no  injustice,  or 
even  hardship  ;  for  he  who  has  superior  right 
at  law,  has  also  equal  equity  with  the  party 
against  whom  he  succeeds.  lam  aware,  how- 
ever, that  in  the  situation  in  which  the  present 
parties  are  placed,  a  resort  to  a  court  of  equity 
may  become  necessary,  to  protect  the  respond- 
ents against  probable  loss.  If  the  appellant 
was  proceeding  to  foreclose  his  mortgage  by 
advertisement,  according  to  the  statute  mode 
of  foreclosure,  then,  for  the  safety  of  the 
respondents,  it  would  be  necessary  to  file  a 
bill  to  redeem  ;  for  whether  the  mortgage 
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could  be  enforced  by  the  appellant,  for  the 
whole  sum  due  or  not,  I  have  no  doubt  it  was 
a  valid  registry  to  the  amount  of  $300.  If, 
therefore,  a  sale  had  taken  place,  the  purchas- 
er would,  undoubtedly,  hold  discharged  of 
the  respondents'  title ;  and  if  the  premises 
were  bid  off  for  a  sum  equal  to  the  appellant's 
demand,  which  is  not  to  be  doubted,  the  re- 
spondents might  in  vain  seek  to  compel  the 
appellant  to  pay  over  to  them  the  amount 
exceeding  the  sum  for  which  the  mortgage 
had  been  registered.  A  bill  to  redeem  this 
mortgage,  by  paying  the  $300  and  interest, 
would  be  a  proper  proceeding  on  the  part  of 
the  respondents  ;  in  which  bill  it  might  be  ex- 
pedient to  state  the  whole  case,  and  among 
other  things,  to  aver,  as  they  have  in  the  pres- 
ent bill,  that  they  were  purchasers  for  valu- 
able consideration,  *and  without  no-  [*57O 
tice,  not  on  the  ground  that  such  allegation 
was  competent  proof,  or  any  proof  at  all,  to 
establish  the  fact  affirmatively,  but  as  a  denial, 
for  the  purpose  of  repelling  any  presumption 
or  inference,  that  they  had  knowledge  or  no- 
tice of  the  mortgage  of  a  greater  amount  than 
the  sum  inserted  in  the  registry  ;  and  but  for 
the  denial  so  made,  such  presumption  or  in- 
ference might  be  attempted  to  be  raised  and 
founded  on  the  silence  of  the  respondents  on 
this  point  in  their  bill.  In  such  a  case,  I  in- 
cline to  think  redemption  would  be  decreed 
on  paying  the  amount  registered,  and  such 
sum  as  should  appear  to  have  been  unpaid  by 
the  respondents,  on  their  purchases,  at  the 
time  they  were  affected  by  notice,  according 
to  the  principles  of  the  Chancellor's  decree.  It 
must,  however,  be  understood,  that  such  re- 
lief could  only  be  granted  on  the  supposition 
that  the  deed  to  Corl  had  taken  effect,  and  the 
appellant  was  obliged  to  look  to  the  mortgage 
only  for  indemnity. 

The  counsel  for  the  respondents  contended, 
on  the  argument,  that  this  was  a  bill  to  re- 
deem ;  but  the  authorities  cited  do  not  sup- 
port the  doctrine.  The  case  of  Warren  v. 
Rathbone,  10  Johns.,  587,  is  not  analogous.  It 
is  there  decided,  that  "  where  a  court  of  equity 
gains  jurisdiction  of  a  cause,  for  one  purpose, 
it  may  retain  it  generally  ;"  but  this  has  no 
connection  with  the  question,  whether  the  bill 
in  the  present  case  contains  the  essential  req- 
uisites of  a  bill  to  redeem.  On  looking  into 
precedents,  it  will  be  found  that  no  fact  is 
better  established,  than  that  the  plaintiff  who 
seeks  redemption  must  aver  "  that  he  is  ready 
to  pay  what  is  due  for  principal  and  interest 
on  the  mortgage."  It  can  require  no  argu- 
ment to  prove  that  this  is  indispensable.  How 
can  the  Chancellor  decree  a  redemption  with- 
out payment  of  what  is  due  ?  It  would  be 
nugatory  to  make  such  a  decree,  unless  the 
plaintiff"  makes  the  offer  of  payment.  The 
plaintiff  cannot  be  compelled  to  redeem  on  the 
terms  of  payment :  it  is  at  his  election  1o  do 
so  or  not.  If  he  makes  no  offer,  he  does  not 
lay  the  foundation  for  a  decree  to  redeem,  nor 
can  he  expect  it,  although  the  bill  may  con- 
tain a  special  prayer  for  that  purpose.  In 
this  cause,  the  bill  states  that  on  the  discovery 
of  the  mortgage  registered,  Frost  applied 
to  the  appellant,  and  proposed  to  pny  the 
$300,  *and  interest,  which  he  refused  [*571 
to  accept ;  this  was  some  time  before  the  filing 
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of  the  bill.  The  offer  is-not  made  in  the  bill, 
nor  does  it  appear,  by  anything  contained  in 
it,  that  they  were  willing  to  pay  the  money 
when  the  bill  was  filed  ;  it  is  rather  to  be  in- 
ferred that  the  respondents  contemplated  re- 
lief on  different  grounds.  The  prayer  of  the 
bill  is  for  an  injunction  to  stay  all  proceedings 
under  the  mortgage,  and  for  general  relief.  I 
do  not  consider  this  (unaccompanied  with  an 
offer  to  pay)  as  sufficient  to  authorize  a  decree 
to  redeem.  And  consequently,  the  case,  as 
made  out  by  the  respondents,  cannot,  accord- 
ing to  principles  well  established  in  the  Court 
of  Chancery,  be  sustained. 

With  these  remarks,  I  might  dismiss  the 
further  examination  of  this  cause  ;  but  as  the 
parties  may  be  disposed  to  bring  up  the  ques- 
tion for  relief  in  some  other  form,  I  think  it 
will  be  useful  now  to  decide  another  question 
presented  for  the  consideration  of  the  court, 
which,  if  decided  against  the  respondents, 
puts  this  controversy  at  rest.  I  refer  to  the 
question  whether  the  title  to  this  lot  ever 
passed  out  of  the  appellant.  The  examina- 
tion of  this  point  leads  us  to  consider,  whether 
the  deed  from  Beekman  to  Corl  was  delivered 
as  an  escrow,  and  upon  what  conditions  ;  and 
second,  have  the  terms  or  conditions  agreed 
on  between  the  parties  been  performed  ?  If 
they  have  not  b<>en  performed  or  waived  by 
the  appellant,  the  respondents  cannot  have 
relief  in  any  shape,  for  in  that  event,  they 
acquired  no  interest  in  the  land  by  the  pur- 
chase from  Corl.  The  loss  in  such  a  case,  of 
necessity,  and  rightfully,  falls  on  the  respond- 
ents ;  they  purchased  of,  and  confided  in  the 
integrity  of  Corl.  That  confidence  was,  in- 
deed, misplaced,  and  we  impart  to  the  victims 
of  fraud  and  deception  our  commiseration, 
while  we  deny  relief  at  the  expense  of  a  party 
who  has  not  contributed  to  bring  on  them 
their  loss. 

In  Oct.,  1804,  the  deed  from  Beekman  to 
Corl  was  received  by  Mr.  Westerlo,  inclosed 
in  a  letter,  also  covering  a  mortgage  to  be  exe- 
cuted by  Corl  for  the  consideration  money. 
The  instructions  in  the  letter  are  definite  and 
certain.  "The  deed  to  be  delivered  to  Corl, 
provided  he  pays  the  balance  now  due  as  be- 
low stated,  and  has  the  mortgage  (after  exe- 
cuting it  and  the  bond)  put  on  record  in  the 
*57i5l  Counties  of  Onoudaga  and  *Seneca, 
and  bringing  a  certificate  from  the  clerks  of 
Onondaga,  Seneca  and  Cayuga,  that  no  mort- 
gage or  incumbrance  are  against  those  lots." 
This  constituted  a  delivery  as  an  escrow,  and 
is  so  considered  by  the  Chancellor.  A  deed, 
so  delivered,  has  no  operation,  and  is  not  to 
take  effect,  until  the  conditions  are  performed. 
(Co.  Litt.,  36  )  In  construing  the  conditions 
on  which  the  delivery  was  made,  we  are 
bound  to  give  effect  to  the  words  made  use  of, 
according  to  their  known  signification,  and 
by  such  rule  of  construction,  arrive  at  the  in- 
tent of  the  appellant.  When  the  words  are 
perfectly  plain  and  intelligible,  we  are  not  at 
liberty  to  say  the  appellant  intended  some- 
thing different,  however  plausible  may  be 
such  a  supposition.  When  the  grantor  says 
the  deed  shall  take  effect  on  the  existence  of  a 
fact,  we  cannot  put  it  on  the  production  of 
evidence  of  that  fact,  however  probable  it 
may  appear,  that  had  the  evidence  of  the  fact, 
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such  as  exists  in  this  case,  been  proposed  to 
the  grantor  at  the  time  he  made  the  conditional 
delivery,  he  would  have  been  willing  to  sub- 
stitute it  for  the  fact  itself.  Until  his  consent 
is  obtained,  it  would  be  a  violation  of  all  prin- 
ciple to  change  the  meaning  of  the  words  em- 
ployed. It  would,  in  fact,  be  making  con- 
tracts for  parties,  instead  of  adjudicating  on 
them.  The  Chancellor  says  (and  here,  I  appre- 
hend, is  the  foundation  of  the  error)  "  the 
clerk's  certificate  of  the  registry  was  all  that 
the  letter  to  Westerlo  could  have  intended." 
How  this  can  be  correctly  said,  I  cannot  con- 
ceive, for  the  appellant  has  no  reference  to 
the  certificate,  but  the  fact  of  putting  on 
record.  He  does  not  say  that  he  will  receive 
any,  nor  what  kind  of  evidence  of  the  fact, 
but  he  insists  on  the  fact  itself  for  his  security  ; 
he  had  a  right  to  say  so  ;  it  was  a  prudent 
precaution  ;  on  this  point  he  was  not  disposed 
to  risk  anything.  In  the  certificate  there 
might  be  mistake  or  fraud,  and  thereby  he 
might  sustain  loss;  but  if  the  fact  existed,  to 
wit :  a  true  registry  of  the  mortgage,  his 
security  was  unquestionable.  The  appellant 
was  about  parting  with  his  property,  at  a  fair 
value,  to  Corl ;  he  tells  him,  in  substance, 
you  shall  have  my  title  if  you  secure  me. 
You,  the  mortgagor,  must  perfect  the  security. 
You  are  to  receive  the  benefit  of  my  title, 
when  you  have  performed  on  your  part ;  if 
casualties  or  mistakes  occur,  in  carrying  into 
*effect  the  stipulation  on  your  part.  [*573 
you  must  abide  the  consequences.  The  Chan- 
cellor seems  to  suppose,  that  if  it  was  intended 
that  actual  registry  should  first  be  made,  then 
it  would  become  necessary  for  the  agent  to  go 
to  the  County  of  Onondaga  ;  and  this,  he 
says,  was  not  expected.  My  answer  to  this  is, 
that  where  the  words  used  are  plain,  argu- 
ments ab  inconvenitnti  can  never  be  listened 
to,  in  order  to  prove  an  intent  against  the 
obvious  meaning  of  the  words.  Whatever 
was  required  by  the  instructions,  was  the  law  to 
the  agent,  and  he  was  bound  by  it,  if  he  acted 
at  all  ;  he  could  not  bind  his  principal  beyond 
his  authority,  and  in  this  case,  being  a  special 
agent  for  a  definite  purpose,  his  acts  beyond 
his  authority  were  void. 

That  the  intent  of  the  appellant  was  as  I 
have  endeavored  to  prove,  is  abundantly  man- 
ifest, from  that  part  of  the  instructions  intend- 
ed to  guard  against  other  mortgages  or  incum- 
brances  on  the  lot  ;  as  to  that  fact,  the  appel- 
lant is  satisfied  with  the  production  of  a  cer- 
tificate from  the  clerks  of  Onondaga,  Seneca 
and  Cayuga,  but  not  so  as  to  the  mortgage  to 
be  executed  by  Corl  ;  putting  on  record,  is  the 
indispensable  requisite  to  give  validity  to  the 
deed.  That  this  has  not  been  done  is  admit- 
ted, for  an  erroneous  registry  is  no  perform- 
ance. But  it  is  contended,  on  behalf  of  the 
respondents,  that  if  the  conditions  have  not 
been  performed,  there  has  been  a  waiver  ;  and 
that  the  appellant  has  affirmed  the  deed,  by 
advertising  under  the  mortgage  ;  and  His 
Honor,  the  Chancellor,  considers  that  the 
appellant,  by  receiving  the  mortgage,  with 
the  evidence  accompanying  it,  has  thereby 
affirmed  the  delivery  of  the  deed.  When  the 
mortgage  was  received  by  the  appellant,  the 
fact  of  the  non-registry  was  unknown  to  him, 
and  continued  unknown  until  Sept.,  1807, 
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when  Frost  apprised  him  of  the  fact.  The 
waiver  of  non- performance  necessarily  pre- 
supposes a  knowledge  of  such  non-perform- 
ance. The  question,  then,  occurs,  how  could 
the  appellant  waive  what  he  did  not  know  ? 
Even  in  the  case  of  a  forfeiture,  against  which 
courts  of  law  lean,  the  forfeiture  is  not  waived 
when  there  is  no  knowledge  that  it  has  been 
incurred.  If  the  lessor  be  ignorant  that  a  for- 
feiture has  been  incurred,  acceptance  of  the 
rent  is  not  a  waiver  of  it  (Jackson  v. 
Brownson,  7  Johns.,  227),  much  less  ought 
the  waiver  of  the  conditions  to  be  ad- 
574*]  mitted  *in  this  case,  when  the  ef- 
fect of  it  is  to  deprive  the  appellant  of  a 
security  calculated  and  intended  to  protect 
him.  .That  the  appellant  may  have  believed 
that  the  mortgage  was  correctly  registered,  is 
highly  probable  ;  the  certificate  would  induce 
such  a  belief,  but,  still,  it  might  be  incorrect, 
and,  as  I  have  already  observed,  was  not  the 
thing  stipulated.  It  did  not  conclusively 
•establish  the  fact,  but  was  merely  evidence  of 
it.  If  it  turned  out  that  the  mortgage  had 
been  registered,  the  deed  took  effect ;  if  it  did 
not,  the  title  did  not  pass,  and  the  appellant 
claimed  nothing  under  the  mortgage.  He 
might  well  receive  it,  knowing,  that  in  the 
•event  of  a  non-registry,  he  could  derive  com- 
plete protection  under  the  conditions  upon 
which  his  deed  was  delivered.  That  it  was 
competent,  for  him  to  ratify  the  deed,  and 
affirm  the  mortgage,  is  admitted  ;  but  it  is 
denied  that  either  is  to  be  inferred,  without 
knowledge  brought  home  to  the  appellant, and 
his  acts  of  affirmance  subsequently. 

The  same  reasoning  applies  to  the  fact  that 
in  Aug.,  1807,  the  appellant  caused  the  mort- 
gaged premises  to  be  advertised  under  the 
mortgage.  It  will  be  remembered  that,  at  this 
time,  and  until  September  after,  the  appellant 
remained  in  total  ignorance  of  the  mistake  in 
the  registry,  and  could  not  thereby  be  said  to 
affirm  the  deed.  On  this  question  of  affirming 
the  deed,  and  accepting  the  mortgage,  by  acts 
done  without  knowledge  of  the  mistake,  let 
me  ask,  had  the  appellant  known  that  the 
registry  of  the  mortgage  was  only  good  for 
$300,  and  such  other  sum  as  he  might  realize 
by  bringing  home  notice  to  the  purchasers, 
would  he,  for  a  moment,  have  hesitated  in 
rejecting  the  mortgage  altogether  ?  The  course 
that  would  have  been  taken  is  too  plain  a 
proposition  to  admit  of  doubt ;  yet,  it  is  con- 
tended that  this  election  shall  be  denied,  in 
-consequence  of  acts  done  before  a  discovery 
was  made  that  the  security  was  defective. 
The  principle,  it  appears  to  me,  would  be  an 
anomaly  in  our  laws,  demoralizing  in  its  con- 
sequences, and  subversive  of  justice  and  fair 
dealing  in  the  community. 

I  have  said  that  the  mortgage  was  adver- 
tised in  Aug.,  1807.  This  fact  is  derived 
from  the  admission  in  the  answer.  The  coun- 
sel for  the  respondents  ask,  admitting  that  the 
appellant  was  ignorant  at  the  time  he  adver- 
575*]  tised,  why  did  he  proceed  *afterwards 
until  arrested  by  the  Court  of  Chancery. 
The  answer  to  this  is  conclusive ;  in  the  first 
place,  there  is  not  a  particle  of  evidence  in  the 
cause  that  the  appellant  ever  did  a  single  act, 
or  that  the  notice  of  sale  under  the  mortgage 
continued  a  single  day,  after  the  discovery 
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was  made.  It  would  be  wasting  time  to  prove 
that  the  allegations  in  the  bill,  if  it  contained 
any  on  this  point,  are  not  evidence  ;  but  there 
is  no  averment  that  the  notice  was  continued 
after  the  discovery  of  the  defective  registry. 
The  answer  does  not  admit  it.  and  no  testi- 
mony has  been  given  respecting  it ;  conse- 
quently, the  fact  is  not  before  the  court; 
but  if  it  should  be  conceded  that  the  adver- 
tisement, which  was  inserted  Aug..  1807,  was 
not  discontinued  on  the  discovery  of  the  error, 
it  does  not  prove  any  act  of  recognition.  The 
appellant  was  not  called  upon  to  act  until  the 
time  of  sale  ;  then,  indeed,  he  would  arrive  at 
a  crisis,  when  it  would  become  necessary  to 
determine.  Before  that  time,  the  appellant 
remained  passive  ;  he  may  have  omitted  to 
discontinue  the  advertisement ;  and  now  we 
are  called  to  conclude  him,  because  he  did  not 
act.  I  apprehend  that  this  doctrine  is  equally 
unsound  with  that  relied  on,  as  derived  from 
the  acts  of  the  appellant,  done  before  he  had 
knowledge  of  all  the  facts  ;  besides,  between 
the  time  of  discovering  the  defective  registry 
and  the  day  of  sale,  he  had  time  to  deliberate, 
whether  to  affirm  or  disaffirm  the  mortgage. 
When  he  was  first  informed,  it  was  impossible 
to  decide  what  the  result  would  be,  if  he  pur- 
sued the  mortgage.  He  was  a  stranger  to  the 
respondents  ana  their  purchases.  The  in- 
formation he  received  ascertained  the  fact 
only  that  the  mortgage  could  not  be  enforced 
beyond  $300,  unless  notice  could  be  brought 
home  to  the  respondents  ;  if  notice  could  be 
made  out,  then,  indeed,  he  could  not  secure 
his  debt,  on  the  ground  of  a  registered  mort- 
gage ;  but  his  redress  would  be  equally  cer- 
tain, on  the  principle  that  the  respondents 
purchased  with  notice.  Now,  if  the  appel- 
lant's omission  to  discontinue  the  advertise- 
ment compels  him  to  look  to  the  mortgage  for 
security,  it  causes  this  flagrant  injustice,  on 
the  face  of  it,  to  wit  :  you  shall  elect  imtanter; 
time  cannot  be  allowed  to  ascertain  the  facts, 
without  a  knowledge  of  which,  no  election 
can  be  made  with  prudence  *or  safety.  [*576 
I  have  thus  shown,  I  think,  conclusively,  that 
the  acts  done  before  knowledge  of  the  registry, 
and  the  omission  to  act  afterwards,  do  not  lay 
any  foundation  for  a  decree,  adjudging  that 
the  appellant  has,  by  his  acts,  given  effect  to 
the  deed,  and  affirmed  the  mortgage  ;  and 
consequently,  that  the  respondents  are  not 
entitled  to  any  relief  as  against  the  appellant, 
on  the  facts  appearing  in  this  case,  admitting 
that  no  objection  could  be  taken  to  the  plead- 
ings. 

From  the  view  I  have  taken,  it  becomes 
unnecessary  to  notice,  particularly,  two  minor 
points  made  by  the  appellant's  counsel,  with 
respect  to  the  interest  of  Healy  and  Cole  ;  it 
does  not  appear  that  they  were  interested 
when  examined  in  chief  ;  neither  was  their 
testimony  essential,  nor  is  it  noticed  by  the 
Chancellor  in  the  opinion  delivered.  If  their 
testimony  before  the  master  was  objectionable, 
exceptions  should  have  been  taken  to  it,  on 
the  coming  in  of  the  report  :  and  as  to  relief 
being  extended  to  persons  not  parties,  if  the 
decree  was  sustainable  in  other  respects,  it 
might  be  modified  so  as  to  protect  those  only 
who  are  parties  before  the  court. 

On  the  whole,  after  a  careful  examination 
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of  this  cause,  with  all  the  attention  in  my 
power,  I  have  arrived  at  a  conclusion,  satis- 
factory to  my  own  mind,  that  the  respondents, 
as  against  the  appellant,  are  not  entitled  to 
any  relief ;  and  consequently,  that  the  decree 
of  His  Honor,  the  Chancellor,  be  reversed,  and 
the  bill  of  the  respondents  dismissed. 

A  majority  of  the  court1  concurring  in  the 
opinion  delivered  by  the  Chief  Justice,  it  was 
thereupon  ordered,  adjudged  and  decreed  that 

1.— For  reversing,  15 ;  for  affirming:,  10. 
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the  decree  of  the  Court  of  Chancery  of 
reversed,  and  that  the  bill  in  the  Court  be 
Chancery  be  dismissed,  without  prejudice  to 
the  respondents  :  and  that  the  record  and  pro- 
ceedings be  remitted,  &c. 

Decree  of  reversal. 

Reversing— 1  Johns.  Ch.,  288. 

Distinguished— 1  Abb.  N.  C.,  391. 

Cited  in- 30  Johns., 608, 665;  19  Wend.,  93;  10N.Y., 
519;  20  N.  Y.,  21;  25  N.  Y.,  616;  10  Barb.,  564;  17 
Barb.,  642 :  40  Barb.,  510 ;  60  Barb.,  374  ;  41  How.  Pr., 
419;  4  Abb.  Pr.,  318 ;  9  Pet.,  535  ;  46  Mo.,  477. 
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GASES    MtOJUED  AND  DETERMINED 


SUPREME  COURT  OF  JUDICATURE 


OF  THE 


STATE   OF  NEW  YORK, 


IN 

MAY  TERM,  1821,  IN  THE  FORTY-FIFTH  YEAR  OF  OUR  INDEPENDENCE. 


THE    UTICA    INSURANCE    COMPANY 

v. 
SCOTT. 

Charier  of  Utica  Ins.  Co. — Note  Discounted 
by  Company,  Void  under — Distinction  between 
Loan  and  Security — Act  to  Restrain  Unin- 
corporated Banking  Associations. 

The  Utica  Ins.  Co.,  not  being  authorized  by  law  to 
become  proprietors  of  any  bank  or  fund,  for  the 
purpose  of  issuing  notes,  receiving:  deposits,  mak- 
ing discounts,  or  transacting  any  other  business, 
which  incorporated  banks  may  lawfully  do,  any 
note  discounted  by  them,  or  security  taken  for 
money  lent,  &c.,  is  void,  within  the  meaning  of  the 
Act  (sess.  36.  ch.  71)  to  restrain  unincorporated  bank- 
ing associations. 

Citations-1  Chit.  PL,  587;  15  Johns.,  358:  2  N.  R. 
L.,  234,  sec.  2 ;  2  Burr.,  1080;  2  Str.,  1155,  1249;  Com. 
Rep.,  4 ;  Doug.,  736. 

THIS  was  an  action  of  assump&it  against  the 
defendant,  as  indorser  or  a  promissory 
note  for  $800,  dated  June  26,  1818,  made  by 
James  M'Namara,  payable  to  F.  Stranahan,  o*r 
order,  sixty  days  after  date,  at  the  office  of  the 
Utica  Insurance  Company,  and  indorsed  by 
Stranahan  to  the  defendant  who  indorsed  the 
same  to  the  plaintiffs,  &c.  The  defendant 
pleaded  that  the  plaintiffs  ought  not  to  have  or 
maintain  their  action,  &c.,  because  on  Sept.  1, 
1816,  the  plaintiffs,  unauthorized  by  law,  and 
contrary  to  the  form  of  the  Act  in  such  case 
made  and  provided,  did  subscribe  to  and 
become  members  of  an  association,  institution 
or  company,  and  did  become  the  proprietors 
of  a  bank  or  fund  for  the  purpose  of  issuing 
notes,  receiving  deposits,  making  discounts, 
and  transacting  all  other  business  which  in- 
corporated banks  may  and  do  transact,  by 
virtue  of  their  respective  Acts  of  Incorpora- 
•  tion  ;  and  that  in  pursuance  of  such  unau- 
thorized, illegal  and  corrupt  intent,  the  plaint- 
2*]  iffs,  afterwards,  &c.,  *at  Utica,  &c., 
established  an  office  or  banking  house,  and 
issued  notes,  received  deposits  and  made  dis- 
counts, &c.,  and  on  June  26,  1818,  when  the 
note  above  mentioned  was  made  and  indorsed 
for  the  benefit  of  the  makers,  and  with  the 
intent  to  have  the  same  discounted  by  the 
plaintiffs,  for  his  benefit,  at  the  office  or  bank- 
ing house  of  the  plaintiffs,  so  illegally  estab- 


NOTE.— Corporation — Powers—  P<mes$es  only  such 
a*  are  *pecifically  conferred.  See  People  v.  Utica 
Ins.  Co.,  15  Johns.,  358,  note. 
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lished  at  Utica,  &c.  That,  afterwards,  on 
June  26,  1818,  the  said  James  M'Namara  pre- 
sented the  said  note,  so  indorsed,  to  the  plaint- 
iffs, at  their  said  office  for  discount,  and  the 
plaintiffs,  then  and  there,  accepted  the  said 
note,  and  discounted  the  same  for  the  benefit 
of  M.  "By  means  whereof,  and  by  force  of 
the  statute  in  such  case  made  and  provided, 
the  said  note,  and  the  said  indorsement  so 
made  thereon,  by  the  defendant,  were  and  are 
void,  and  of  no  force  and  effect  in  the  law,  &c.," 
with  a  verification,  &c.  To  this  plea  the 
plaintiffs  replied,  that  by  an  Act  passed  Mar. 
29,  1816,  the  said  Utica  Ins.  Co.  was  consti- 
tuted and  declared  to  be,  from  the  passing 
of  the  Act  until  the  first  Tuesday  of  July, 
1836,  a  body  politic  and  corporate,  &c.,  and 
that  by  virtue  of  the  said  Act,  they  still  con- 
tinue a  body  politic  and  corporate,  &c.  That 
by  the  provisions  of  the  said  Act,  among 
other  things,  the  Directors  for  the  time  being, 
were  empowered,  among  other  things,  to 
invest  by  loan  the  funds  of  the  Corporation 
which  the  business  of  insurance  might  not 
actively  employ  ;  and  that  the  said  Ulica  Ins. 
Co.  so  having  funds  on  hand  which  the 
business  of  insurance  did  not  actively  employ, 
did  on  the  said  June  26,  1818,  loan  to  the 
said  James  M'Namara  a  certain  sum  of  money 
out  of  the  funds  of  the  said  Co..  and  did, 
then  and  there,  receive  and  accept  from  the 
said  M.  the  said  promissory  note  described 
in  the  first  count  of  the  plaintiff's  declaration, 
and  so  indorsed,  as  aforesaid,  as  security  for 
the  money  so  loaned,  as  by  the  provisions 
of  the  said  Act  they  had  a  right  to  do  ;  with 
out  this,  that  before  the  making  of  the  said 
note,  &c.,  the  said  plaintiffs,  unauthorized  by 
law,  and  contrary  to  the  form  of  the  Act  in 
such  case  made  and  provided,  did  subscribe 
to  and  become  members  of  an  association, 
institution  or  company,  and  proprietors  of  a 
bank  or  fund  for  the  purpose  *set  forth  in  [*3 
the  said  plea;  and  this  the  said  plaintiffs  are 
ready  to  verify;  wherefore  they  pray  judg- 
ment, and  their  damages,  &c. 

The  defendants  demurred  to  the  replication; 
and  assigned  for  causes  of  demurrer,  that  the 
plaintiffs,  in  their  replication,  have  not  con- 
fessed and  avoided,  traversed  or  denied,  that 
the  plaintiffs,  as  set  forth  in  the  first  count  of 
the  declaration,  did  illegally  and  corruptly 
establish  an  office  or  banking  house,  and  issue 
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notes,  receive  deposits,  and  make  discounts. 
&c.  (as  stated  in  the  plea). 

Mr.  Tulcot,  in  support  of  the  demurrer.  The 
traverse  in  the  replication  is  as  to  facts  which, 
if  found  by  a  jury,  would  not  put  an  end  to 
the  cause.  It,  also,  puts  in  issue  matters  of 
law,  and  matters  of  fact.  Besides,  it  should 
have  denied  that  the  plaintiffs  did  take  and 
discount  notes,  modo  et  forma.  (15  Johns., 
358  ;  2  N.  R.  L.,  284.) 

Mr.  N.  Williams,  contra: 

1.  The  plaintiffs  state  the  grounds  on  which 
they  were  authorized   to  take    and  discount 
notes,  as  inducement  to    the  traverse.     The 
only  material  fact  in  the   plea  which  would 
lead  to  an  issue  is  traversed.     The  replication 
admits  or  avoids,  or  denies  every  material  fact; 
and  this  is  all  that  is  required  by  the  rules  of 
good  pleading.     (1  Chit.  PI.,  586,  595.)    The 
plaintiffs  are  not  technically  estopped  by  the 
judgment  on  the  information  against  them.  (10 
Vin.  Abr.,  446;  Co.  Litt.,  352  a;  2  Johns.,  382.) 

2.  The   plaintiffs  are  not  within    the  pro- 
visions of  the  Restraining  Act  of  1804,  revised 
in  1813  (I   N.  R.    L.,  234),   which  is   highly 
penal,  and  to  be  strictly  construed.     (I   Bl. 
Com.,  88,  89  ;  Doug.,  706.)  That  Act  included 
unincorporated  associations  only.      The  court 
so  decided  in  Bristol  v.  Barker,  14  Johns.,  206: 
and  in  the  case  of  The,  People  v.  The  Utica  Ins. 
Co.,  15  Johns.,  381,  they  held  that  a  corpora- 
tion was  not  within  the  terms  of  the  Act.     If 
so,  then  the  plaintiffs  are  governed  by  the  rule 
in  Barker's  case,  in  which  the  court  said  that 
the  defendant  being  an  individual,  he  did  not 
come  within  the  Act ;  and  a  corporation  is  a 
person  in  law.     (2  Johns.,  379  ;  1  Mass.,  167.) 
4*]  The  *intention  of  the  Act  is  to  be  discov- 
ered from  the  cause  of  making  it.     In  1803, 
certain  associations  were  formed  in  the  City  of 
N.  Y.,  to  carry  on  banking  business,  without 
any  charter  of  incorporation  for  that  purpose; 
and  this  Act  was  passed  in   1804.     The  title 
and  preamble,  also,  show  that  the  intent  was 
to  restrain  such  unincorporated  associations. 
(2  Cr. ,  386,  400.)    Corporations  were  left  to  the 
restraints  and  provisions  of  their  particular 
charters.     Seven  days  after  the  revision  of  the 
Act  in   1813,  "The  Flushing  M'fg  Co."  was 
incorporated  with  express  restraints;  and  the 
like  restraints  have  been  inserted  in  almost 
every  charter  of  incorporation  since.     In  the 
Act  of  '1816  (sess.    39,   ch.    223),   the  words 
"  persons"  and  "  corporation"  are  introduced, 
but  they  were  not  used  in  the  Restraining  Act 
of  1813,   which  shows    that  the    Legislature 
knew  what  terms  to  employ  to  express  their 
intent.     Again  ;  in  the  Act  of  1818  (sess.  41. 
ch.  236),  persons  and  corporations  are  expressly 
restrained.     But  if  they  were  included  in  the 
former  Act  of  1813,  what  occasion  was  there 
for  any  new  statute  on  the  subject  ?    That 
Act,  also,  declares  that  "  it  shall  not  be  lawful 
after  August,"  &c. ;  plainly  implying  that  in  the 
opinion  of  the  Legislature  it  was  lawful  before. 

Again  ;  these  Acts  are  in  derogation  of 
common  law  rights  ;  and  this  court,  there- 
fore, in  M' 'Queen  v.  Middletown  M'fg  Co.,  16 
Johns.,  7,  say  that  in  such  a  case  "the  Stat- 
ute ought  not  to  be  carried  further,  by  con- 
struction, than  the  plain  and  manifest  inten- 
tion of  the  Legislature  indicates."  In  con- 
struing the  restraining  clause,  the  present  Chief 
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Justice,  in  the  case  of  The  People  v.  TJie  Utica 
Ins.  Co.,  places  the  point  on  this  strong  ground. 
"  The  offense  prohibited,"  he  says,  "  by  this 
Act,  consists  in  subscribing  to,  or  becoming  a 
member  of  any  association,  or  proprietor  of 
any  bank  or  fund,  unauthorized  by  law  for 
banking  purposes.  But  if  the  subscribing  to,  or 
becoming  a  member  or  co-proprietor  of,  any 
fund,  is  authorized  by  law,  then  the  issuing 
notes,  receiving  deposits,  and  making  dis- 
counts, is  no  violation  of  the  Act." 

3.  The  decision  in  15  Johns.,  358,  does  not 
conclude    the    plaintiffs   in    this    case.     The 
grounds  of  that  decision  were,  that  "the  right 
of  banking,  since  the  Restraining  *Act.  [*5 
had  become  a  franchise,  that  can  be  exercised 
by  those  companies  only  who  can  show  a  grant 
from   the  Legislature.'     The  object    was   to 
prohibit  certain  acts,  not  to  enforce  penalties 
or  forfeitures.     Nothing  is  said  in  that  case, 
indicating  an  opinion  that  the  plaintiffs  had 
incurred  the  'penalties  of  the  Restraining  Act. 
It  does  not  follow,  that  because  the  plaintiffs 
were    prohibited    from     exercising    banking 
powers,   that  they  could  not    transact  their 
other  business,  or  do  such  things  as  any  indi- 
vidual or  person  might  lawfully  do. 

4.  The    charter    of    the    plaintiffs   confers 
powers  wholly  at  variance  with  the  notion 
that  they  are  obnoxious  to  the  penalties  of  the 
Restraining  Act.     The  late    Chief  Justice  (15 
Johns.,  384)  said  :     "  The  surplus  funds  may, 
no  doubt,  be  loaned  at  interest."       "  A  bond 
or  note  given  to  the  Corporation  on  a  loan  of 
money,  creates  a  debt  due  to  them,  and  the 
payment  may  be  secured   by  mortgage,"  &c. 
(p.  385).     Again,  he  says  (p.  386):  "The  stock- 
holders may  vote  to  discontinue  the  business 
of  the  Corporation,  and  in  such  case  the  Direct- 
ors are  required  to  call  in  their  funds,"  &c. 
"But  nothing  further  is  implied  or  inferred 
from  this  authority  or  direction,  than  that  the 
Corporation  may  make  loans,  and  have  debts 
due  to  them."     "  They  may  have  debts  due  to 
them  for  premiums  and  otherwise  ;  and  it  has 
been  shown  that  they  may,  also,  loan  money." 
This  was  the  opinion  of  the  whole  court.     If, 
then,  the  plaintiffs  may  loan  money,  and  thus 
create  debts,  shall  they  not  have  the  power  to 
collect  the  debts  due  to  them  ?    Does  the  Act 
subject  them  to  penalties  or  forfeitures,  for 
exercising  powers  confessedly  given  to  them  ? 
The  very  note  in  question  was  taken  for  money 
loaned  by  the  plaintiffs  out  of  their  surplus 
funds. 

Mr.  Talcot,  in  reply,  said  that  the  decision 
in  15  Johns.,  358,  394,  settled  the  principle 
that  incorporated  companies  were  within  the 
Restraining  Act.  Thompson,  Ch.  J. ,  in  that 
case,  says:  "Although  the  Restraining  Act 
does  not,  in  terms,  include  incorporated  com- 
panies, &c.,  yet  the  term  'persons'  there  used, 
will  embrace  incorporated  companies  in  the 
prohibition."  And  when  it  is  said  that  the 
*plaintiffs  may  loan  their  surplus  money,  [*6 
the  position  is  qualified  by  adding  that  they 
cannot  lend  money  for  banking  purposes. 
The  plea  alleges  that  the  loan  on  this  note 
was  for  banking  purposes,  and  the  plaintiffs 
should  have  traversed  that  fact. 

Per  Curiam.    The  replication  is  bad,  for  the 

causes  set  forth  in  the  demurrer  ;  it  does  not 
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traverse  or  deny  the  facts  in  the  plea,  nor  does 
it  introduce  any  new  facts  in  avoidance  of  the 
facts  stated  in  the.  plea.  (1  Chit.  PL,  587,  &c.) 
This  bring*  the  case  back  to  the  plea.  In  the 
case  of  Ihe  People  v.  The  Utica  Ins.  Co.,  15 
Johns.,  358,  it  was  decided  that  the  Act  of 
Incorporation  did  not  authorize  the  Company 
to  institute  a  bank,  issue  bills,  discount  notes 
and  receive  deposits ;  and  that  the  Com- 
pany having  exercised  those  powers,  had 
usurped  the  franchise  of  banking  ;  and  a 
judgment  of  ouster  was  accordingly  rendered 
against  them.  The  Restraining  Act  (2  N.  R. 
L.,  234,  sec.  2)  declares  that  all  notes  and 
securities  for  the  payment  of  money,  or  the 
delivery  of  property,  made  or  given  to  any 
such. association,  institution  or  company,  not 
authorized  as  aforesaid,  shall  be  null  and  void. 
The  same  Statute  declared  it  to  be  unlawful 
for  any  person  unauthorized  by  law,  to  sub- 
scribe to  or  become  a  member  of  any  associa- 
tion, or  proprietor  of  any  bank  or  fund,  for 
the  purpose  of  issuing  notes,  receiving  depos- 
its, making  discounts,  or  transacting  any  other 
business  which  incorporated  banks  may  or  do 
transact,  by  virtue  of  their  respective  Acts  of 
Incorporation ;  and  it  inflcts  a  penalty  of 
$1,000  for  a  violation  of  the  Act.  If  the 
plaintiffs  became  proprietors  of  a  fund  illegal- 
ly, and  in  violation  of  the  Restraining  Act,  it 
follows  inevitably  that  all  notes  given  to  them, 
for  the  purpose  of  being  discounted,  and  actu- 
ally discounted.in  contravention  of  the  Act, are 
null  and  void.  That  they  did  become  propri- 
etors of  a  fund  illegally  and  in  ^violation  of 
the  Restraining  Act,  has  been  solemnly  de- 
cided in  the  case  referred  to  ;  and  in  that 
decision  the  plaintiffs  have  acquiesced.  In 
analogy  to  the  Statute  against  Gaming,  the 
notes  and  securities  are  absolutely  void,  into 
whatever  hands  they  may  pass  ;  but  there  is  a 
7*]  material  distinction  between  the  *security 
and  the  contract  of  lending.  The  lending 
money  is  not  declared  to  be  void,  and  there- 
fore whatever  money  has  been  lent,  it  may  be 
recovered,  although  the  security  itself  is 
void.  (2  Burr.,  1080  ;  2  Str.,  1249  ;  Com.  R., 
4  ;  2  Str.,  1155  ;  Doug.,  736.)  Here,  the  action 
is  on  the  security;  and  as  that  is  declared  to  be 
void,  the  plaintiffs  cannot  sustain  their  action. 

Judgment  for  the  defendant. 

Reversed— 8  Cow.,  709. 

Questioned— 15  N.  Y.,  97 ;  18  Hun,  295 ;  12  Blatchf ., 
214. 

Cited  in— 2  Cow.,  702 ;  8  Cow.,  25 :  1  Wend.,  57 ;  3 
Wend..  583 ;  4  Wend.,  654 :  5  Wend.,  597  ;  7  Wend., 
34  ;  8  Wend.,  458 ;  14  N.  Y.,  188  ;  77  N.  Y.,  69 ;  79  N. 
Y..  447 ;  4  McLean.  10 ;  13  Bank.  Reg.,  126 ;  123  Mass., 
138. 
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Replevin  against  U.  S.  Deputy  Marshal — Court- 
Martial —  What  Averments  of  Judgment  of. 
Necessary — Jurisdiction  of,  Special  and  Lim- 
ited— Must  be  Shown — Trespass — When  State 
Militia  Subject  to  Martial  Law — Construction 
of  Acts  of  Congress  Regarding  Militia,  and 
Establishing  Rules  and  Articles  of  War. 


.— Replevin— When  it  lies  against  officer.   See 
Thompson  v.  Button,  14  Johns.,  84,  note. 

When  and  how  far  process  protects  an  officer.  See 
Warner  v.  Shed,  10  Johns.,  138,  note  and  notes  there 
cited. 
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Court-martial  are  courts  of  special  and  limited 
jurisdiction  :  and  where  a  defendant  justifies  under 
the  judgment  and  process  of  such  a  court,  he  must 
show  affirmatively  that  the  court  had  jurisdiction. 
If  the  court  had  no  jurisdiction,  its  proceedings 
being  void,  trespass  lies. 

So  replevin  lies,  for  the  property  of  the  plaintiff, 
taken  under  a  warrant  issued  by  such  a  court. 

The  militia  of  the  several  states  are  not  subject  to 
martial  law,  unless  they  are  in  the  actual  service  of 
the  U.  S. 

The  Acts  of  Congress,  in  regard  to  the  militia,  and 
establishing  rules  and  articles  of  war,  relate  only  to 
the  government,  trial  and  punishment  of  officers 
and  soldiers  in  the  actual  service  and  employment 
of  the  U.  S. ;  they  are  not  applicable  to  the  case  of 
a  militiaman  who  refuses  to  obey  the  orders  of  the 
Governor  or  Coinmander-in-Cbief  of  a  State,  issued 
in  compliance  with  the  requisition  of  the  President 
of  the  U.  S.,  for  calling  out  a  certain  portion  of  the 
militia,  and  who  had  not  rendezvoused,  or  been 
mustered,  and  in  the  pay  of  the  U.  S.;  and  the  Act 
of  April  18, 1814,  expired  with  the  termination  of  the 
late  war.  The  militiaman,  in  such  a  case,  is  not 
therefore  amendable  to  a  court-martial  of  the  U.  S.; 
but  Only  to  a  court  instituted  under  the  authority 
of  the  state  government. 

Where,  in  an  action  of  replevin,  the  defendant, 
being  the  deputy-marshal  of  the  U.  S.,  avowed  and 
justified  the  taking  of  the  plaintiff's  goods,  by  virtue 
of  a  warrant  issued  to  the  marshal  of  the  dis- 
trict, to  collect  a  fine  imposed  on  him  by  the  judg- 
ment of  a  court-martial,  described  as  "a  general 
court-martial  composed  of  officers  of  the  militia  of 
the  State  of  New  York,  in  the  service  of  the  United 
States  (six  in  number,  and  naming  them),  duly 
organized  and  convened,  by  general  orders,  issued 
pursuant  to  the  Acts  of  Congress  of  Feb.  28, 1795, 
and  of  Feb.  2,  1811,  for  the  trial  of  those  of  the  mili- 
tia of  the  State  who  had  failed,  neglected,  or  refused 
to  rendezvous  and  enter  the  service  of  the  United 
States,  in  obedience  to  the  orders  of  the  Command- 
er-in-Chief  of  the  miltia  of  the  State  of  New  York, 
of  the  4th  and  29th  Aug.,  1814.  issued  in  compliance 
with  the  requisition  of  the  President  of  the  United 
States,  made  pursuant  to  the  Acts  of  Congress  of 
Feb.  28, 1795,  Feb.  2,  1813,  and  April,  18,  1814."  and 
alleging  that  the  plaintiff,  being  a  private  in  the 
militia,  neglected  or  refused  to  rendezvous,  and  on 
May  16, 1818,  was  regularly  tried  by  the  said  general 
court-martial,  and  duly  convicted  of  the  said  delin- 
quency, &c.  Held  that  the  avowry  was  bad,  not 
only  because  the  court-martial  had  no  jurisdiction 
of  the  case,  but  because,  1.  It  was  composed  of  six 
officers  only,  instead  of  thirteen,  without  showing 
that  any  emergency  existed,  which  rendered  a  less 
number  necessary  :  2.  Because  the  reference  to  the 
Acts  of  Congress,  under  which  the  court  was  said 
to  be  organized,  was  too  general :  3.  Because  the 
avowry  did  not  aver  by  whom  the  general  orders 
were  issued :  and,  4.  Because  it  did  not  state  that 
the  proceedings  of  the  court-martial  were  reported 
to  the  officer  appointing  the  court,  and  were  con- 
firmed by  him  before  the  sentence  was  executed. 

Citations— Acts  Cong.,  Feb.  28, 1795 ;  Feb.  2, 1813 : 
April  18, 1814;  April  10, 1806;  5  Wheat.,  1 : 11  Johns., 
150 :  3  Cranch,  331 :  12  Johns.,  a57  ;  13  Johns.,  444 ;  15 
Johns.,  157, 141.  401;  7  Johns.,  75, 140, 142  :  14  Johns., 
86 :  Com.  275 ;  2  W.  Bl.,  1145 ;  10  Co.,  76  ;  1  Johns.,  91 : 
Willes,  199,  416;  Doug..  97:  6  T.  R.,  345;  7  T.  R.,  305; 
1  Johns.  Cas..  20  S.  P.;  Willes,  30,  122:  Cowp.,  682; 
Com.  Dig.  Pleader,  6, 17,  78;  Co.  Litt.,  303:  2  Bos.  & 
P.,  267;  10  Johns..  163;  11  Co.,  8  b;  Plowd..  231  a;  2 
H.  BL,  182;  1  Saund.,  74,  23,  n.  5;  3  Johns.,  242:  I 
Chit.  PI.,  215 ;  3  T.  R.,  159;  1  Doug.,  278 ;  Cowp.,  684 ; 
5  East,  275. 


was  an  action  of  replevin  for  a  pair 
J.  of  oxen,  taken  by  the  defendant  from  the 
close  and  possession  of  the  plaintiff.  The 
defendant  avowed  and  justified  the  taking,  as 
deputy-marshal  of  the  U.  S.,  and  acting  under 
a  certificate  signed  by  General  Steddiford,  as 
President  of  a  general  court-martial,  for  col- 
lecting a  fine  of  $64,  *imposed  on  the  [*8 
plaintiff  by  the  said  court-martial,  for  having 
failed,  neglected  or  refused  to  enter  the  ser- 
vice of  the  U.  S.,  as  a  soldier  in  the  militia. 
The  avowry  stated  that  "on  May  16,  1818,  a 
general  court-martial,  composed  of  officers  of 
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the  militia  of  the  State  of  New  York,  in  the 
service  of  the  United  States,  to  wit :  Briga- 
dier-General Steddiford,  President ;  Lieuten- 
ant-Colonel Beekman  Van  Beuren,  Lieutenant- 
Colonel  Jonathan  Varian,  Lieutenant-Colonel 
Benjamin  J.  Gurnee,  Lieutenant-Colonel  Mi- 
chael Smith,  Major  William  Wigton,  mem- 
bers, was  duly  organized  and  convened  by 
general  orders,  issued  pursuant  to  the  Acts  of 
Congress  of  Feb.  28, 1795,  and  of  Feb.  2,  1813, 
for  the  trial  of  those  of  the  militia  of  the 
State  of  New  York,  who  had  failed,  neglect- 
ed, or  refused  to  rendezvous  and  enter  the 
service  of  the  United  States  of  America,  in 
obedience  to  the  orders  of  Commanderin- 
Chief  of  the  militia  of  the  State  of  New  York, 
of  the  4th  and  29th  Aug.,  1814,  issued  in  com- 
pliance with  the  requisition  of  the  President 
of  the  United  States,  made  pursuant  to  the 
Acts  of  Congress  of  Feb.  28,  1795,  of  Feb.  2, 

1813,   and  of  Apr.    18,  1814" "that  the 

plaintiff,  a  private  in  the  militia  of  the  State 
of  New  York,  did  fail,  neglect,  or  refuse  to 
rendezvous,  and  enter  the  service  aforesaid,  in 
obedience  to  the  orders  aforesaid,  issued  in 
compliance  with  the  requisitions  aforesaid" 

"that  on  May  16,  1818,  at  Poughkeep- 

sie,  in  the  County  of  Dutchess,  the  said 
plaintiff  was  regularly  tried  by  the  said  gen- 
eral court  martial,  for  having  failed,  neglected, 
or  refused  to  enter  the  service  of  the  United 
States  aforesaid,  and  was  duly  convicted  by 
the  said  court  of  the  said  delinquency," 


"that  thereupon  the  said  general  court-martial 
imposed  the  sum  of  $64,  as  a  fine  on  the  said 
plaintiff,  for  having  thus  failed,  neglected,  or 
refused  to  rendezvous  and  enter  the  service  of 
the  United  States  of  America  when  thereunto 

required  as  aforesaid," "that  the    said 

General  Steddiford,  President  of  the  said  gen- 
eral court-martial,  on  the  day  and  year  last 
aforesaid,  in  pursuance  to  the  Acts  of  Con- 
gress of  Feb.  28,  1795,  and  Feb.  2;  1813,  did 
certify  to  the  marshal  of  the  Southern  District 
of  New  York,  that  the  sum  of  $64  was 
9*]  *imposed  as  a  fine  on  the  said  Eli  Mills, 
the  plaintiff,  for  having  thus  failed,  neglected, 
or  refused  to  enter  the  service  of  the  United 
States,  when  thereunto  required  as  aforesaid  ; 
and  that  the  said  plaintiff  was  sentenced  by 
the  said  court-martial,  on  failure  of  payment 
of  the  said  fine  imposed  on  him,  to  eight 
months'  imprisonment,"  &c.  To  this  avowry 
the  plaintiff  (protesting  that  T.  M.,  the  mar- 
shal, did  not  make  a  warrant  or  deputation 
in  writing,  &c.,  and  protesting  that  no  such 
certificate,  called  a  court-martial  certificate, 
in  the  proper  handwriting  of  General  Steddi- 
ford, the  President,  was  directed  and  deliv- 
ered to  the  said  marshal,  or  by  him  to  the 
defendant)  pleaded  that  he  never  neglected  or 
refused  to  rendezvous  and  enter  the  service  of 
the  U.  S.  of  America,  in  obedience  to  any 
orders  issued  by  the  Commander-in-Chief  of 
the  militia  of  the  State  of  N.  Y.,  issued  in 
compliance  with  the  requisition  of  the  Presi- 
dent of  the  U.  S. ;  nor  was  the  plaintiff  ever 
ordered  by  the  Commander-in-Chief  of  the 
militia,  &c.,  to  enter  the  service  of  the  U.  S., 
as  one  of  the  militia  of  the  State  of  N.  Y. ; 
nor  was  the  said  plaintiff  ever  amenable  to 
the  jurisdiction,  or  liable  to  be  legally  tried 
by  any  general  court-martial,  composed  of 
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officers  of  the  militia  in  the  service  of  the  U. 
S.,  organized  and  convened  by  general  orders, 
for  the  trial  of  those  of  the  militia  of  the  State 
of  N.  Y.  who  had  failed,  neglected,  or 
refused  to  rendezvous  and  enter  the  service  of 

the  U.  S.  of  America" • — "that  he  was  not 

among  the  number  of  troops  called  upon  to 
rendezvous  and  enter  the  service  of  the  U.  8. 
of  America,"  &c.,  &c.;  "and  this  he  prays 
mtiy  be  inquired  of  by  the  country,"  &c.  To 
this  plea,  the  defendant  demurred,  and  the 
plaintiff  joined  in  demurrer. 

Mr.  Shufeldt,  in  support  of  the  demurrer, 
contended: 

1.  That   the   plea   was  bad,    because   the 
grounds  of  defense  stated  were  matters  as  to 
which  the  plaintiff    was    concluded  by  the 
decision  of  the  court  martial.     The  plaintiff 
sets  up  in  his  defense  the  very  facts  which 
were  the  proper  subject  of  inquiry  before  the 
court-martial,  and  on  which  they  have  decided. 
The  judgment  of  that  court  is  conclusive  ;  and 
if  erroneous,  the  plaintiff  must  seek  his  remedy 
in  the  regular  *course.     (1  Ld.  llaym.,    [*1O 
467;  1  Salk.,  396;  8  Johns.,  159;  10  Johns,,  100; 
8  Johns.,  44  ;  13  Johns.,  158  ;  1  Str.,  710  ;  2  T. 
R.,  225;  Phil.  Ev.,  260.)   An  officer  executing 
a  regular  judgment  is  not  liable  to  an  action. 
(1  Cai.,   93  ;  8  Johns.,  69  ;    9  Johns.,  23  ;  10 
Johns.,  138;  14  East,  159.) 

2.  The  allegation  that  the  plaintiff  was  not 
amenable    to  the  jurisdiction    of    the  court- 
martial,   is  a  conclusion   of  law,  not  a  fact 
which  can  be  put  in  issue,  to  be  tried  by  a 
jury.     (7  Johns.,  78  ;  1  Chit,  PI     520.)    This 
is  not  the  mode  in  which  the  jurisdiction  of 
the  court-martial  is  to  be  tried.     The  plaintiff 
should  have  appeared  before  the  court  martial, 
and   made  his  objection  there  ;    and   if  the 
court  decided  against  him,  and  he  was  dis- 
satisfied   with,  the    decision,  he  might  have 
appealed,   or  sought  redress  in    the  regular 
way. 

3.  The  plaintiff  admits  that  the  goods  were 
taken  by  virtue  of  the  certificate  of  the  gen- 
eral court- martial.    The  goods  were,  therefore, 
in  the  custody  of  the  law,   and  could  not  be 
replevied.     (14  Johns.,  84;  15  Johns.,  401.) 

Mr.  A.  Smith,  for  the  plaintiff,  contended 
that  the  avowry  was  bad  : 

1.  It  does  not  state  by  what  officer,  and  of 
what  rank,  or  under  what  authority,  or  at 
what  time,  the  orders  for  constituting  the 
court-martial  were  issued.  By  the  Articles  of 
War  for  the  Government  of  the  Army  of  the 
U.  S.  (art.  65),  no  officer  but  a  general  com- 
manding an  army,  or  a  colonel  commanding  a 
separate  detachment,  are  authorized  to  appoint 
a  general  court-martial.  As  different  officers 
are  assigned  to  different  military  districts, 
within  which  they  are  to  exercise  their  respect- 
ive commands,  independent  of  each  other,  the 
name  of  the  officer  who  issued  the  general 
orders  should  have  been  mentioned,  so  that  it 
might  appear  that  he  was  of  a  rank  competent 
to  call  a  court-martial,  and  that  he  held  his 
command  within  the  military  district  in  which 
the  delinquents  who  were  to  be  tried  resided. 
It  is  true,  that  the  Act  of  Feb.  28,  1795,  does 
not  specify  in  what  manner  general  courts- 
martial  are  to  be  called,  but  it  leaves  it  for 
future  regulation  ;  and  the  Act  of  April  10, 
1806,  "  for  Establishing  Rules  and  Articles 
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1 1*1  *for  the  Government  of  the  Armies  of 
the  United  States,"  supplies  the  particulars, 
and  so  far  controls  the  Act  of  1795.  Courts- 
martial,  being  courts  of  inferior  and  limited 
jurisdiction,  deriving  all  their  authority  from 
special  enactments,  not  from  the  common  law, 
must  pursue  their  powers  strictly  ;  and  it  must 
so  appear  on  the  face  of  their  proceedings, 
otherwise  their  proceedings  are  coram  non 
judice.  This  is  more  especially  requisite,  as 
this  court  was  appointed  after  the  offense,  and 
for  the  express  purpose  of  trying  and  punish- 
ing the  offenders  or  delinquents.  (11  Johns., 
159  ;  12  Johns.,  265.)  It  does  not  appear 
•whether  the  authority,  by  which  the  general 
orders  were  issued,  emanated  from  the  State 
of  N.  Y.,  or  from  the  U.  S.  If  the  plaintiff 
was  called  out  by  the  authority  of  this  State, 
he  was  not  amenable  to  the  U.  S..  until  he  was 
mustered  and  had  received  pay,  &c.  (Articles 
of  War,  97;  2  H.  Bl.,  96.) 

Again  ;  the  offense  alleged  is  a  disobedience 
of  orders  in  1814,  and  the  time  when  the  court- 
martial  was  duly  organized,  so  far  as  it  appears, 
was  on  May  30,  1818.  Now,  by  the  88th  Article 
of  War,  no  person  can  be  tried  for  an  offense 
committed  more  than  two  years  before  the 
issuing  of  the  order  for  such  trial. 

2.  The  avowry  does  not  set  forth  the  partic- 
ular manner  in  which  the  court-martial  was 
organized,   so  that  this  court  might    judge 
whether  it  was  duly  organized  or  not,  accord- 
ing to  law.    Where  a  defendant  justifies  under 
a  writ,  warrant,  or  any  authority  whatever,  he 
must  set  it  forth  particularly  in  his  plea.     A 
general  allegation  is  not  enough.     (1  Saund., 
298,  n.  1  ;  5  Com.  Dig.,  390,  Pleader,  E,  17 ; 
1  Chit.  PI.,  519,  520  ;  2  Chit.   PL,  238,  546; 
Cowp.,  18;  7  Johns,   78;  10  Johns.,   372;  2 
Johns.,  437.)    By  the  64th  Article  of  War, 
general  courts-martial  must  consist  of  thirteen 
officers  at  least,  "  where  that  number  can  be 
convened  without  manifest  injury  to  the  serv- 
ice."    Though  organized  in    a  state  of  pro- 
found peace,  when  no  possible  injury  could 
have  arisen  to  the  service  from  having  a  full 
number,   this  court-martial  consisted  of  six 
officers  only,  as  named  in  the  avowry.  Besides, 
it  is  not  alleged  that  these  six  officers  were 
12*]   then  officers  of  the  militia,   *holding 
commissions  of   the  rank  ascribed  to  them. 
(Articles  of  War,  95,  97.) 

Again  ;  the  avowry  states  that  the  court- 
martial  was  duly  convened,  &c. ,  pursuant  to 
the  Acts  of  Feb.  28,  1795,  and  Feb.  2d,  1813  ; 
but  neither  of  those  Acts  points  out  the  mode 
in  which  a  court-martial  is  to  be  organized. 
The  only  Act,  except  that  containing  the  Rules 
and  Articles  of  War>  which  designates  the 
method  of  organizing  a  court-martial  for  the 
trial  of  the  militia.  &c.,  is  the  Act  of  April  18, 
1814,  which  expired  with  the  war.  (13  Cong., 
sess.  2.)  That  this  court-martial  was  duly 
organized,  is  the  very  gist  of  the  defense  ;  and 
if  that  does  not  appear,  there  is  no  jurisdiction. 
<10  Co.,  76  ;  5  Johns.,  290  ;  2  East,  263  ;  5 
Com.  Dig.,  390,  E,  5,  775  ;  3  M,  23,  24  ;  Willes, 
122;  1  Salk.,108.) 

3.  The  avowry  does  not  allege  or  set  forth 
a  competent  power  and  authority  in  this  court- 
martial  to  try  and  punish,  &c.    It  should  show 
that  the  order  calling  the  court  was  issued  by 
a  general  or  a  colonel,  actually  commanding 
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an  army  or  separate  detachment ;  and  that  the 
sentence  was  approved  by  him.  (7  Johns.,  78, 
79,  80  ;  9  Johns..  291  ;  Willes,  199,  416.) 

4.  As  the  plaintiff  was  tried  for  a  disobe- 
dience to  the  orders  of  the  Governor  of  this 
State,  of  the  4th  and  29th  Aug.,  1814,  they 
should  have  been   specially  set  forth,  as  the 
very  basis  of  the  authority  of  the  court,  that 
it  might  appear  whether  all  the  militia  called 
out,  were  so  called  in  pursuance  of  the  requisi- 
tion of  the  President  of  the  U.   S. ;  whether 
part  of  them  were  so  called  out  under  the 
authority  and  laws  of  this  State  only  ;  whether 
the  whole  militia  of  the  State,  or  a  part  only, 
were  called   out  ;    and  whether  the  plaintiff 
was  one  of  the  militia  comprehended  in  the 
orders. 

5.  It  is  not  alleged  that  the  plaintiff  was  in 
the  service  of  the'U.  S.  before,  at  the  time  of, 
or  since  the  orders  of  4th  and  29th  Aug.,  1814. 
The  Act  of   1795,  and  the  Articles  of  War, 
provide  only  for  the  militia  employed  in  the 
service  of  the  U.  S.     And  the  plaintiff,  unless 
he  was  in  the  actual  service  of  the  U.  S.,  was 
not  liable  to  the  penalties  of  disobedience. 

*6.  The  avowry  does  not  allege  with  [*13 
sufficient  certainty,  that  any  requisition  was 
made  by  the  President  of  the  U.  S. 

Mr.  E.  WiUiarms,  same  side.  (Mr.  Oakley, 
also  same  side.)  The  militia  is  the  State  force, 
and  the  only  force  under  the  power  of  the 
State.  The  authority  of  the  U.  S.  over  this 
force  is  derived  from  the  Constitution  of  the 
U.  S.,  and  is  a  delegated  power.  The  Presi- 
dent of  the  U.  S.  made  a  requisition  of  this 
State,  for  a  certain  number  of  the  militia,  the 
whole  of  which,  and  more  than  was  required, 
was  promptly  furnished  ;  yet  strange  as  it  may 
seem,  there  remains  a  tax,  or  amount  of  fines, 
for  supposed  delinquencies,  to  be  levied  on 
the  citizens  of  this  State,  exceeding  $100,000 
imposed  by  this  court-martial,  acting  under 
the  general  government. 

That  it  is  indispensable,  in  good  pleading, 
where  the  defendant  justifies  under  the  au- 
thority of  a  court  of  inferior  jurisdiction, 
clearly  to  aver  and  show  the  jurisdiction,  or 
such  facts  from  which  its  jurisdiction  must 
necessarily  be  inferred,  cannot  be  denied.  The 
plea  denies  every  material  allegation  in  the 
avowry,  and  the  demurrer  admits  the  facts 
stated  in  the  plea.  The  facts  which  go  to  the 
jurisdiction  of  the  court  itself  are  put  in  issue, 
not  those  facts  merely  which  were  properly 
traversable  before  the  court-martial. 

Without  noticing  the  various  defects  in  the 
avowry,  which  have  been  already  mentioned, 
it  appears  that  there  was  not  only  a  defect  of 
jurisdiction,  but  admitting  that  the  court  had 
jurisdiction  to  try  the  plaintiff,  it  has  exceed- 
ed its  jurisdiction  by  imposing  a  fine  of  $64. 
By  the  5th  section  of  the  Act  of  1795,  the  pay 
of  a  militiaman,  in  actual  service,  was  $5  per 
month  ;  and  no  fine  could  be  imposed  beyond 
the  amount  of  twelve  months'  pay  ;  and 
though,  by  the  Act  of  1814,  the  pay  was  in- 
creased to  $8  per  month,  yet,  as  that  law 
expired  with  the  war,  the  Act  of  1795  alone 
remained  in  force.  It  is  manifest  that  the 
court-martial  acted  under  the  law  of  1814, 
which  was  at  an  end. 

On  the  face  of  this  avowry  it  does  not  ap- 
pear that  any  law  of  the  U.  S.  has  been  vio- 
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14*]  lated.  It  is  not  set  *f  orth  that  the  emer- 
gency existed  which  authorized  the  President 
of  the  U.  8.,  under  the  Constitution,  or  the 
Act  of  Congress,  to  call  out  the  militia.  The 
avowry  states  that  the  Commander-in-Chief, 
or  Governor  of  this  State,  issued  his  orders, 
pursuant  to  the  requisition  of  the  President  of 
the  U.  S.  There  are  two  modes  of  calling  out 
the  militia  for  the  service  of  the  U.  S.  ;  by 
direct  command  or  by  a  requisition  on  the 
State  government.  By  the  Act  of  Feb.  28, 
1795,  the  President,  in  case  of  invasion,  or 
imminent  danger  thereof,  may  call  forth  such 
number  of  the  militia  as  he  may  judge  neces- 
sary, and  issue  his  orders  to  such  officer  or 
officers  of  the  militia  as  he  may  think  proper. 
The  avowry  should  have  shown  the  order  or 
requisition  of  the  President,  and  the  person  to 
whom  it  was  directed  ;  we  have  a  right  to  ask 
for  the  judgment  of  the  President  of  the  U.  S. 
as  to  the  necessity  of  calling  forth  the  militia, 
and  as  to  the  number  required  ;  and  it  should 
appear  that  the  orders  of  the  Governor  were 
in  pursuance  of  such  order  or  requisition  of 
the  President.  It  does  not  appear  that  the 
President  has  ever  acted  under  the  authority 
of  the  Act  of  Feb.,  1795,  or  has  issued  his 
orders  directly  to  the  officers  of  the  militia. 
The  avowry  is,  of  course,  silent  as  to  any  such 
orders,  in  this  case,  since  none,  in  fact,  were 
issued.  The  Secretary  of  the  War  Depart- 
ment, it  would  seem,  issued  a  circular  letter  to 
the  Governors  of  several  states,  informing 
them  that  the  President  had  deemed  it  advisa- 
ble, as  a  measure  of  precaution,  to  invite  the 
Executives  of  certain  states  to  organize  and 
hold  in  readiness,  for  immediate  service,  a 
corps."  &c.  (5  Wh.,  38,  note.)  Here  is  no 
military  order  or  command  which  the  Gover- 
nor was  bound  to  obey  at  his  peril.  It  is 
merely  a  respectful  invitation  to  the  Executive 
to  co  operate  with  the  President  in  making 
preparations  to  repel  an  attack,  in  case  of 
invasion.  Could  the  Governor  have  been 
cashiered  for  not  complying  with  this  requisi- 
tion ?  Could  he  have  been  tried  by  a  court- 
martial  for  disobedience  ?  And  by  a  court- 
martial  consisting  of  inferior  officers  under 
him,  and  whom  he  might,  at  any  time,  de- 

Erive  of  their  commissions  ?  The  Governor 
olds  no  military  commission  ;  but  is,  ex-oflicio, 
Commander-in-Chief  of  the  militia  of  the 
15*]  State.  How  then  is  a  court-martial  *to 
be  organized  to  try  the  Governor  of  the  State, 
or  the  commander  of  the  third  military  dis- 
trict ?  Such  a  requisition  of  the  President 
may  be  issued  at  any  time,  without  the  exist- 
ence of  any  such  emergency  as  is  contemplated 
by  the  Act  of  1795.  That  Act  does  not  pro- 
vide for  a  requisition  ;  but  for  ordering  the 
militia  into  direct  service.  The  requisition  is 
merely  to  have  a  certain  number  of  troops  in 
readiness,  to  be  subject  to  the  orders  of  the 
President,  to  be  issued,  calling  them  into 
actual  service.  Then  where  is  the  law  or  mil- 
itary order,  for  a  disobedience  to  which  the 
plaintiff  could  be  tried  and  fined  ?  Indeed, 
as  Mr.  Justice  Johnson,  in  the  case  of  Houston 
v.  Moore,  5  Wh.,  1-42,  has  clearly  shown, 
there  was  no  law  which  gave  to  any  court 
jurisdiction  over  any  offense  against  the  Act 
of  1795,  unless  it  was  the  1st  section  of  the 
Act  of  1814  ;  for  the  former  Act  authorized 
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courts-martial  to  try  and  punish  those  only 
who  were  employed  by  the  U.  S.,  or  were  in 
actual  service  ;  not  those  who  were  mustered 
only,  and  refused  to  enter  the  service.  Under 
the  Constitution  of  the  U.  S. ,  the  general  gov- 
ernment has  no  power  or  authority  over  the 
militia  of  the  states,  until  called  into  the  actual 
service  of  the  U.  S.  The  Act  of  Feb.  28, 
1795,  and  the  Articles  of  War,  refer  only  to 
courts-martial  to  try  those  militiamen  who  are 
in  actual  service,  who  are  mustered  and  paid, 
and  who  compose,  in  conjunction  with  the 
regular  troops,  the  Army  of  the  U.  S.  How 
can  the  plaintiff,  who  refused  to  enter  the  serv- 
ice of  the  U.  S.,  and  who  was  not  mustered 
and  paid,  be  considered  as  belonging  to  the 
Army  of  the  U.  S  ?  Congress  has  never  pro- 
vided for  such  a  case.  They  appear  to  have 
relied  on  the  governments  of  the  different 
states  to  have  the  militia  mustered  and  brought 
into  the  field,  or  into  the  actual  service  of  the 
U.  S.  A  citizen  of  this  State,  while  he  re- 
mains one  of  its  militia,  owes  obedience  only 
to  .the  orders  of  the  Commander-in-Chief  of 
the  State.  He  cannot  owe  obedience  to  two 
powers  at  the  same  time.  Is  he  to  be  punished 
for  refusing  to  transfer  his  allegiance  from  the 
State  to  the  general  government  ?  The  68th 
section  of  the  Act  to  Organize  the  Militia  of 
this  State,  passed  *Mar.  29,  1809  (sess.  [*16 
32,  ch.  165;  5  Webst.  Ed.  L..  530),  authorizes 
"  the  Commander-in-Chief  of  this  State,  in 
case  of  invasion  or  other  emergency,  when  he 
shall  judge  it  necessary,  to  order  out  any  pro- 
portion of  the  militia  of  this  State,  to  march 
to  any  part  thereof,"  &c.  It  was  under  this 
law  that  the  Governor  issued  his  orders. 
Now,  can  a  citizen  be  subject  to  two  different 
laws,  and  to  two  distinct  punishments,  for  the 
same  act  or  offense  ?  That,  as  Mr.  Justice 
Story  observed,  would  be  something  worse 
than  tyranny.  In  Houston  v.  Moore,  the  writ 
of  error  from  the  Supreme  Court  of  Pennsyl- 
vania, brought  up  certain  specific  questions, 
which  were  argued  and  decided,  as  to  the  con- 
stitutionality of  the  law  of  that  State,  and  the 
jurisdiction  of  the  court.  It  was  not  an  ap- 
peal bringing  up  the  whole  matter  to  be  dis- 
cussed and  examined.  It  appears,  also,  that 
the  law  of  Pa.  made  a  refusal  to  serve,  when 
called  out  pursuant  to  a  requisition  of  the 
President  of  the  U.  S.,  an  offense  punishable 
by  a  court-martial.  (5  Wh.,  58.) 

Again  ;  it  is  not  averred  that  all  the  militia 
of  the  State,  or  a  part,  or  what  part,  were 
called  into  the  service  of  the  U.  S.  ;  nor  is  it 
stated  that  the  plaintiff  was  one  of  that  portion 
of  militia,  nor  where,  or  in  what  county,  he 
was  so  called  out;  nor  to  what  corps  he  be- 
longed. The  avowry  merely  says  that  the 
plaintiff  "  being  one  of  the  militia  of  the  State 
of  New  York." 

It  lies  at  the  very  foundation  of  this  avowry 
to  show  that  the- plaintiff  was  one  of  the  militia 
who  had  rendered  himself  liable  to  be  tried 
and  punished  by  this  court-martial.  But  it  is 
said  that  he  should  have  appeared  before  the 
court,  and  there  objected  to  its  jurisdiction. 
It  can  never  be  necessary  to  object  to  an 
inferior  court  its  want  of  jurisdiction.  Such 
a  court  proceeds  at  its  peril.  "  The  court  and 
the  officer  "who  attempts  to  collect  the  fine, 
"  are,"  as  Chief  Justice  Marshall  said  in  Wise 
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v.  Withers,  3  Cr.,  331,  "a.11  trespassers:  A 
decision  of  such  a  tribunal,  in  a  case  clearly 
without  its  jurisdiction,  cannot  protect  the 
officer  who  executes  it."  (Suydam  v.  Keys,  13 
Johns.,  444.)  Consent  does  not  confer  juris- 
diction ;  nor  is  it  to  be  inferred  from  the 
silence  of  the  party.  The  avowant  has  very 
17*]  *cautiously  avoided  mentioning  the 
name  of  the  person  who  ordered  out  this 
militia  ;  but  it  is  perfectly  notorious  that  the 
Governor  of  this  State  did  order  out  by  virtue 
only  of  his  authority  as  Governor,  and  under 
the  laws  of  the  State,  militia,  at  the  same  time, 
and  who  rendezvoused  at  the  same  place. 
Can  this  court,  then,  imagine  who  ordered  the 
court-martial,  or  by  what  authority  the  plaint- 
iff was  tried  and  fined  ?  The  avowry  merely 
says  it  was  "  organized  and  convened  by  gen- 
eral orders,  issued  pursuant  to  the  Acts  of 
Congress,"  &c.  But  the  person  who  issued 
those  "general  orders  "is  not  named.  It  is 
impossible  to  apply  the  Articles  of  War  to  the 
case  of  the  plaintiff ;  and  it  has  been  shown 
that  there  was  no  Act  of  Congress  which 
reached  his  offense.  (5  Wh.,  20,  36,  42,  45.) 
The  Governor,  no  doubt,  proceeded  under  the 
Act  of  1814  ;  but  as  that  expired,  without  any 
saving  clause,  all  duties  and  powers  created  by 
it  ceased.  (I  Wm.  Bl.,  451  ;  4  Cr.,  93  ;  5  Cr., 
282;  6Cr.,329.) 

Again  ;  the  plaintiff  was  not  liable  to  be 
tried  by  any  court,  civil  or  military,  for  this 
supposed  offense.  No  militiaman  was  liable 
to  be  tried  after  two  years  from  the  time  of 
his  alleged  delinquency.  The  offense  was 
committed  in  1814,  and  this  court-martial  was 
convened  in  1818.  It  was  not  necessary  to 
plead  the  limitation  to  such  a  court,  for  no 
person  could  be  tried  after  two  years.  (Adams 
v.  Woods,  2  Cr.,  336.)  These,  being  penal 
statutes,  are  to  be  construed  strictly  :  nothing 
is  to  be  taken  by  intendment.  (5  Wh.,  95.) 

Again  ;  it  does  not  appear  whether  the  offi- 
cers composing  the  court-martial  were  regu- 
larly commissioned,  or  were  merely  brevet 
officers.  This  was  a  traversable  fact.  ( Wilson 
v.  John,  2  Binn.,  209.)  In  1818  there  were  no 
officers  of  the  militia  of  this  State  in  the  serv- 
ice of  the  U.  S.  A  trial  by  thirteen  officers, 
unless  prevented  by  necessity,  was  an  impor- 
tant and  valuable  privilege,  of  which  the 
plaintiff  ought  not  to  have  been  deprived, 
without  showing  in  the  clearest  and  most  sat- 
isfactory manner  that  the  exigency  existed, 
which  authorized  a  less  number  than  thirteen. 

If,  then,  the  court  martial  had  no  jurisdic- 
18*]  tion,  or  exceeded  *its  jurisdiction,  it  will 
not  be  denied  that  they  and  the  officer  acting 
under  their  authority  were  trespassers,  and  if 
trespass  lies,  so  will  the  action  of  replevin.  (1 
Co.,. 76;  5  Johns.,  290  ;  1  Chit.  PL,  184;  1 
Johns.  Gas.,  20,  228 ;  12  Johns.,  257;  13 
Johns.,  444;  7  Johns.,  140,  143;  10  Johns., 
373  ;  14  Johns.,  87;  Willes,  672..  n.  b.) 

Mr.  Van  Buren,  in  reply  (Mr.  Talcot,  same 
side):  For  the  justification  of  the  avowant,  it 
was  necessary  to  allege  only  that  a  court-mar- 
tial was  duly  constituted,  having  power  to  try 
and  punish  the  plaintiff  for  his  delinquency. 
It  was  for  the  court-martial  itself  to  decide  on 
all  those  facts  which  have  been  objected,  and 
which  do  not  affect  the  jurisdiction  of  the 
court.  The  first  question,  then,  is,  whether 


this  court-martial  was  duly  constituted  under 
the  laws  of  the  U.  S.,  and  had  authority  to 
try  and  punish.  By  the  Constitution  of  the 
U.  S.,  Congress  has  power  to  call  out  the 
militia  of  the  several  states,  to  repel  invasion, 
to  suppress  insurrection,  and  to  support  the 
laws.  Congress,  on  Feb.  28,  1795,  passed  a 
law  on  this  subject.  Under  this  Act,  the 
Governor  issued  his  orders  as  set  forth  in  the 
avowry.  Will  this  court  pronounce  the  pro- 
ceedings in  this  case  erroneous  and  void, 
because  the  avowry  does  not  state  specially, 
that  the  President  of  the  U.  S.,  issued  his 
orders  ?  It  is  enough  that  the  avowry  states 
that  the  Commander-in  Chief  of  the  militia  of 
this  State  issued  his  orders,  pursuant  to  the 
requisition  of  the  President  of  the  U.  S.  But 
the  decision  of  the  Supreme  Court  of  the  U. 
S.,  in  Houston  v.  Moore,  5  Wh.,  1,  has  settled 
the  question ;  and  we  may  safely  rest  this 
case  on  the  decision  of  that  court.  The  Gov- 
ernor of  the  State  has  no  power,  of  himself, 
to  order  the  militia  into  the  service  of  the  U. 
S. ;  nor  to  order  a  court-martial  to  try  delin- 
quents. 

It  was  not  necessary  to  set  forth  in  the 
avowry  the  whole  history  of  the  powers  and 
Acts  of  Congress,  and  of  the  State  govern- 
ments and  its  officers  in  relation  to  the  militia. 
All  matters  of  form  in  this  avowry  are  waived 
by  pleading  over  ;  and  no  objection  £an  be 
made  now,  that  would  not  have  been  good  on 
on  a  general  demurrer.  Courts  are  now  much 
less  strict  *than  formerly,  in  regard  to  [*  1 9 
setting  out  the  proceedings  of  inferior  courts. 
They  overlook  all  matters  of  form,  in  order  to 
come  at  the  real  merits.  (Cowp.,  18  ;  1  Johns., 
92.)  But  even  the  old  cases  did  not  require 
more  than  a  general  averment  that  the  court 
had  jurisdiction.  (Cro.  Eliz. .  489  ;  8  Co.,  33  ; 
6  Mod.,  7  ;  3  Lev.,  403  ;  Willes,  528  ;  2  Ld. 
Raym.,  1522,  1523.)  This  general  mode  of 
pleading  is  good,  in  the  first  instance,  until  the 
opposite  party  makes  his  objection.  In  regard 
to  courts  of  justices  of  the  peace,  it  is  enough 
to  name  the  justice,  and  allege  generally  that 
he  had  jurisdiction.  It  is  not  necessary  to 
state  that  he  was  duly  commissioned,  and  set 
forth  his  commission.  The  law  intends,  in 
regard  to  such  courts,  that  they  act  right,  and 
with  authority  ;  and  these  general  allegations 
are  most  consistent  with  that  brevity  and  pre- 
cision in  pleading  which  is  now  practiced.  It 
is  enough  to  state  the  character  and  situation 
of  the  party,  the  offense  for  which  he  was 
tried,  and  that  the  court  had  jurisdiction.  If 
a  court  is  limited  by  law,  as  to  place,  or  as  to 
the  subject  matter,  it  should  be  stated  accord- 
ingly ;  but  where  it  depends  on  facts  to  be 
proved  before  the  court,  the  opposite  party 
should  try  the  question  of  jurisdiction  by  plea, 
or  by  writ  of  error.  If  a  Court  of  Common 
Pleas  should  undertake  to  try  and  punish  for 
criminal  offenses,  its  jurisdiction  might  be 
traversed  everywhere,  and  in  every  action. 
Not  so,  where  the  court  has  cognizance  of  the 
subject  matter ;  and  whether  the  particular 
case  comprehended  in  it  is  matter  of  proof.  It 
would  be  impossible  to  execute  the  laws  of  the 
U.  S.,  in  regard  to  the  militia,  if  the  doctrine 
of  the  plaintiff's  counsel  is  to  prevail.  Can  it 
be  necessary  to  set  out  specially  the  orders  of 
the  President  of  the  U.  S.,  of  the  Governor,  of 
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the  general  officer,  and  of  every  subordinate 
officer,  until  we  come  down  to  the  private  ? 
If  the  court-martial  erred  in  judgment,  that 
error  is  not  to  be  tried  or  corrected  in  this  col- 
lateral action.  Again,  as  to  the  warrant  or 
certificate,  unless  it  should  be  required  to  set 
it  forth  verbatim,  it  was  sufficiently  stated. 

It  is  said  that  the  court-martial  exceeded 
their  power  by  imposing  a  fine  above  the 
amount  of  $60.  But  the  Act  says  he  shall  for- 
feit twelve  months'  pay  ;  not  so  much  per 
2O*]  *month,  but  according  to  the  pay  he 
actually  receives  at  the  time.  It  was  not 
necessary  to  allege  that  the  officers  who  com- 
posed the  court-martial  were  regularly  com- 
missioned, or  to  set  forth  their  commissions. 
As  to  the  limitation  which  has  been  objected, 
it  ought  to  have  been  pleaded  and  tried  before 
the  court  below.  It  is  too  late  to  raise  the 
objection  here.  The  date  of  the  offense  is  not 
stated  in  the  avowry  ;  nor  was  it  necessary  to 
mention  the  day.  The  principles  for  which 
we  contend  in  support  of  this  avowry  are  fully 
recognized  in  the  case  of  Vanderheyden  v. 
Young,  11  Johns.,  150. 

PLATT,  J.  The  plea  is,  undoubtedly,  bad  ; 
because  it  attempts  to  put  in  issue  to  the  coun- 
try facts  which  were  conclusively  determined 
by  the  sentence  of  the  court-martial,  if  that 
tribunal  was  legally  constituted,  and  had  juris- 
diction of  the  case. 

But  the  demurrer  involves  the  inquiry, 
whether  the  defendant's  avowry  is  substantial- 
ly defective. 

In  examining  as  to  the  validity  of  the  avowry, 
the  first  question  is,  whether  the  delinquency 
set  forth  therein,  as  the  ground  of  conviction, 
was  an  offense  cognizable  by  a  general  court- 
martial  of  the  U.  S.  The  offense,  as  charged, 
is,  that  upon  an  order  from  the  Commander- 
in-Chief  of  the  militia  of  this  State,  issued  in 
compliance  with  the  requisition  of  the  Presi- 
dent of  the  U.  S.,  made  pursuant  to  the  Acts 
of  Congress  of  Feb.  28,  1795,  of  Feb.  2,  1813, 
and  of  April  18,  1814,  the  plaintiff  being  a  pri- 
vate in  the  militia  of  this  State,  did  fail,  neg- 
lect, or  refuse  to  rendezvous  and  enter  the 
service  of  the  U.  S.  The  Act  of  Congress  of 
Feb.  28,  1795,  authorizes  the  President,  in 
case  of  invasion,  or  of  imminent  danger  there- 
of, or  when  it  may  be  necessary  to  suppress 
insurrections,  or  to  execute  the  laws  of  the  U. 
S.,  to  call  forth  such  portion  of  the'  militia  as 
he  may  judge  necessary ;  and  to  issue  his 
orders  for  that  purpose,  to  such  officer  of  the 
militia  as  he  shall  think  proper.  It  subjects 
the  militia  employed  in  the  service  of  the  U. 
S.  to  the  same  Rules  and  Articles  of  War  as 
the  troops  of  the  U.  S. ;  and  declares  "that 
21*]  every  *officer,  non-commissioned  officer, 
or  private  of  the  militia,  who  shall  fail  to  obey 
the  orders  of  the  President  of  the  U.  S. ,  in  any 
of  the  cases  before  recited,  shall  forfeit  a  sum 
not  exceeding  one  year's  pay,  and  not  less  than 
one  month's  pay,  to  be  determined  and 
adjudged  by  a  court-martial  ;  and  such  officer 
shall,  moreover,  be  liable  to  be  cashiered  by 
sentence  of  a  court-martial,  and  be  incapaci- 
tated from  holding  a  commission  in  the  militia 
for  a  term  not  exceeding  twelve  months,  at  the 
discretion  of  said  court ;  and  such  non-com- 
missioned officers  and  privates  shall  be  liable 
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to  be  imprisoned  by  a  like  sentence,  on  failure 
of  payment  of  the  fines  adjudged  against  them, 
for  one  calendar  month,  for  every  $5  of  such 
fine."  It  directs  that  courts-martial  for  the 
trial  of  militia  shall  be  composed  of  militia 
officers  only ;  and  that  fines  shall  be  certified 
by  the  presiding  officer  of  the  court-martial  to 
the  marshal  of  the  district,  &c.,  to  be  collected 
by  him  by  distress  and  sale,  &c.  The  Act  of 
Congress  of  Feb.  2,  1813,  provides,  that  the 
militia,  "  while  in  the  service  of  the  U.  S.," 
shall  be  entitled  to  the  same  pay,  &c.,  as  the 
regular  troops  ;  and  there  is  nothing  else  in 
this  Act  that  relates  to  this  case.  The  Act  of 
April  18,  1814,  contains  no  provision  in  regard 
to  the  powers  of  the  President  in  calling  out 
the  militia.  But  it  directs  that  courts-martial 
to  be  composed  of  militia  officers  alone,  for  the 
trial  of  militia  drafted,  detached  and  called 
forth  for  the  service  of  the  U.  S.,  whether  act- 
ing in  conjunction  with  the  regular  forces  or 
otherwise,  shall,  whenever  necessary,  be  ap- 
pointed, held  and  conducted,  in  the  manner 
prescribed  by  the  Rules  and  Articles  of  War, 
for  appointing,  holding  and  conducting  courts- 
martial  for  the  trial  of  delinquents  in  the 
Army  of  the  U.  S.  It  directs  that  .where  the 
punishment  prescribed  is  by  stoppage  of  pay, 
or  imposing  a  fine  limited  by  the  amount  of 
pay,  the  same  is  to  have  relation  to  the  month- 
ly pay  at  the  time  the  offense  was  committed. 
It  further  enacts  that  any  officer  or  soldier  of 
the  militia  "who  shall  have  committed  an 
offense  while  in  the  actual  service  of  the  U.  S., 
may  be  tried  and  punished  for  the  same, 
although  his  term  of  service  may  have  expired, 
in  like  manner  as  if  he  had  been  actually  in 
*the  service  of  the  U.  S."  This  Act  also  [*22 
provides  many  safeguards  for  the  protection  of 
the  militia,  who  are  thus  made  amenable  to 
courts-martial,  by  directing  the  mode  of  sum- 
moning delinquents  ;  directing  subpoenas  to  be 
issued  ;  authorizing  proof  by  affidavit ;  pre- 
scribing the  mode  of  taking  depositions  ;  and 
declaring  false  swearing  to  be  perjury.  But 
this  Act  was  limited  in  its  duration  to  the  ter- 
mination of  the  late  war.  All  the  existing  pro- 
visions to  be  found  in  the  Statutes  of  the  U. 
S.,  in  regard  to  the  organization  of  courts- 
martial,  and  directing  their  mode  of  proceed- 
ing, at  the  time  of  the  trial  (May  16,  1818),  are 
to  be  found  in  the  Rules  and  Articles  of  War, 
which  are  embodied  in  the  Act  of  April,  10, 
1806.  The  77th  article  (Rules  and  Articles  of 
War)  directs  that  "  whenever  any  officer  shall 
be  charged  with  a  crime,  he  shall  be  arrested, 
and  confined  in  his  barracks,  quarters  or  tent  ; 
and  any  officer  who  shall  leave  his  confinement 
before  he  shall  be  set  at  liberty  by  his  com- 
manding officer,  shall  be  cashiered.  The  78th 
article  provides  that  "  non-commissioned  offi- 
cers and  soldiers  charged  with  crimes,  shall  be 
confined,  until  tried  by  a  court-martial,  or 
released  by  proper  authority."  The  80th  arti- 
cle provides  for  the  keeping  of  such  prisoners 
by  the  officer  commanding  a  guard,  or  the 
provost  marshal.  Article  97th  directs  that 
"the  officers  and  soldiers  of  any  troops, 
whether  militia  or  others,  being  mustered  and 
in  pay  of  the  U.  S.,  shall,  at  all  times,  and  in 
all  places,  when  joined,  or  acting  in  conjunc- 
tion with  the  regular  forces  of  the  U.  S.,  be 
governed  by  these  Rules  and  Articles  of  War; 
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and  shall  be  subject  to  be  tried  by  courts-mar- 
tial in  like  manner  with  officers  and  soldiers  in 
the  regular  forces ;  save  only,  that  such  courts- 
martial  shall  be  composed  entirely  of  militia 
officers." 

From  the  whole  scope  of  this  Act,  and  from 
a  careful  review  of  all  the  laws  of  the  U.  S.  in 
regard  to  the  militia,  I  am  clearly  of  opinion 
that  the  Rules  and  Articles  of  War  were  in- 
tended only  for  the  government,  trial  and 
punishment  of  officers  and  soldiers  in  the  act- 
ual service  or  employment  of  the  U.  S. ;  and 
that  they  have  no  application  to  such  a 
case  as  the  present,  where  the  militiaman 
refused  to  obey  the  order  of  the  Governor, 
23*]  "  issued  in  compliance  *with  the  requisi- 
tion of  the  President  of  the  U.  8. ;"  and  where 
the  delinquent  never  did  enter  the  service  or 
employment  of  the  U.  8. ,  nor,  in  the  words  of 
the  Articles  of  War,  was  ever  mustered  and 
in  pay  of  the  U.  S. 

The  avowry  states  that  the  court-martial 
was  "organized  and  convened  by  general 
orders,  issued  pursuant  to  the  Acts  of  Con- 
gress of  Feb.  28, 1795,  and  of  Feb.  2,  1813." 
Now,  it  appears  that  those  Acts  contain  no 
directions  for  organizing  or  convening  a  court- 
martial  ;  except  that  the  Act  of  Feb.  28,  1795, 
directs,  "  that  courts-martial  for  the  trial  of 
militia  shall  be  composed  of  militia  officers 
only;"  and  provides  "that  the  militia  em- 
ployed in  the  service  of  the  U.  S.,  shall  be 
subject  to  the  same  rules  and  articles  of  war 
as  the  troops  of  the  U.  S."  The  Rules  and 
Articles  of  War,  referred  to  in  the  Act  of  Feb. 
28,  1795,  were  the  regulations  adopted  by 
various  resolves  of  Congress  under  the  old 
Confederation,  which  had  been  ratified  and 
adopted  by  Congress  under  the  present  Con- 
stitution. But  all  those  regulations,  called  the 
Rules  and  Articles  of  War,  were  collected, 
and  reduced  to  one  statute,  in  the  Act  of  April 
10,  1806,  which  has  ever  since  formed  the  only 
system  of  regulations  for  organizing  courts- 
martial,  under  the  authority  of  the  U.  S. ;  all 
former  Rules  and  Articles  of  War  being  there- 
in expressly  repealed. 

During  the  late  war,  by  the  Act  of  Apr. 
18,  1814,  Congress  modified  the  Rules  and 
Articles  of  War,  so  as  to  adapt  the  proceedings 
of  courts-martial  to  the  trial  of  militia,  who 
might  be  ordered  into  the  service  of  the  U.  S. ; 
and  many  wise  and  cautious  provisions  are 
contained  in  that  Act,  for  the  security  of  the 
citizen  soldier,  while  under  a  temporary  sub- 
jection to  the  rigor  of  martial  law.  The  chief 
object  of  that  law  was  to  discriminate  be- 
tween the  officers  and  soldiers  of  the  militia 
and  those  of  the  regular  army,  when  subjected 
to  trial  by  courts-martial.  It  was  limited  to 
the  duration  of  the  late  war,  thereby  affording 
a  strong  inference  that  in  the  opinion  of  Con- 
gress, the  public  interest  did  not  require,  and 
the  law  did  not  permit,  the  exeroise  of  martial 
law  upon  our  citizens,  during  peace,  under 
24*]  *the  authority  of  the  U.  S.,  for  delin- 
quencies which  had  occurred  during  the  war. 

In  support  of  this  rational  intendment,  it  is 
worthy  of  remark,  that  the  same  Act  (of  Apr. 
18,  1814)  contains  a  provision  (sec.  12)  "that 
any  officer  or  private  of  the  militia  of  the  U. 
S.,  who  shall  have  committed  an  offense  while 
in  the  actual  service  of  the  U.  S.,  may  be  tried 
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and  punished  for  the  same,  although  his  term 
of  service  may  have  expired,  in  the  like  man- 
ner, as  if  he  had  been  actually  in  the  service 
of  the  U.  S."  Now,  this  affords  two  just 
inferences :  1st.  That  without  this  express 
provision,  there  would  have  existed  no  power 
under  the  authority  of  the  U.  S.,  to  try  or 
punish  a  militiaman,  who  was  not  in  the  act- 
ual service  of  the  U.  S.  at  the  time  of  trial ; 
and,  2d.  By  limiting  that  special  provision  to 
the  duration  of  the  war,  Congress  understood 
and  intended,  that  all  military  jurisdiction 
over  the  militia  should  cease  with  the  occasion 
which  called  for  their  aid. 

The  militia,  as  citizens,  are  peculiarly  under 
the  protection  of  the  state  sovereignty.  They 
compose  the  only  state  force  :  and  the  genius 
of  our  government  forbids  that  they  should  be 
subjected  to  the  military  tribunals  of  the 
federal  government,  unless  it  be  during  those 
extraordinary  occasions  defined  in  the  Con- 
stitution of  the  U.  S.,  when  the  public  safety, 
and  the  high  behests  of  war,  demand  the  sacri- 
fice. 

When  a  delinquent  militiaman  is  amenable 
to  a  court-martial  of  the  U.  S.,  in  any  case,  it 
ought  to  be  remembered  that  there  is  no  pro- 
vision in  the  laws  which  secures  to  him  a  trial 
by  militia  officers  of  his  own  State.  He  may 
be  tried  anywhere,  and  by  militia  officers  of 
any  of  the  states.  But  it  is  sufficient  for  the 
proper  decision  of  this  case,  that  Congress  do 
not,  by  the  existing  laws,  assume  a  right  to 
subject  the  militia  to  martial  law,  except  while 
they  are  in  the  actual  service  and  pay  of  the 
U.  S.  The  fact  of  the  termination  of  the  war 
need  not  be  pleaded  or  averred  ;  because  the 
Treaty  of  Peace  is  a  part  of  the  law  of  the 
land,  and  must,  therefore,  be  regarded  on 
demurrer. 

The  case  of  Houston  v.  Moore,  in  the  Su- 
preme Court  of  the  U.  S.,  5  Wh.,  1,  presented 
the  question,  whether  an  Act  of  the  Legislature 
of  Pa. ,  providing  for  the  punishment  of  offi- 
cers and  privates  of  the  militia  of  that  State, 
*for  delinquencies  precisely  similar  to  [*25 
that  charged  against  the  plaintiff  in  this  case, 
was  constitutional  and  valid.  Two  of  the 
judges  were  of  opinion  that  the  State  law  was 
repugnant  to  the  Constitution  and  laws  of  the 
U.  S. ;  but  the  other  five  judges  were  of  opin- 
ion that  it  was  constitutional  and  valid.  That 
decision  did  not  necessarily  involve  the  ques- 
tion now  before  us:  and  it  is  very  unfortunate, 
that  the  learned  judges  who  united  in  affirm- 
ing the  State  law,  differed  widely  in  the  rea- 
sons which  led  to  the  conclusion.  But  the 
decision  is  in  itself  highly  important  in  this 
case ;  because  it  is  now  established,  by  the 
highest  judicial  authority,  that  a  competent 
power  resides  in  the  State  governments  re- 
spectively, to  punish  such  offenders.  Upon 
examining  the  opinions  given  by  the  two 
learned  judges  (Washington  and  Johnson) 
who  assigned  their  reasons  in  support  of  that 
decision,  I  feel  strongly  fortified  in  the  opin- 
ion, that  under  the  existing  laws  of  the  U.  S. , 
the  plaintiff  was  not  amenable  to  a  court- 
martial  of  the  U.  S.,  although  it  must  be 
admitted  that  several  dicta  in  those  opinions, 
if  isolated,  would  afford  a  contrary  inference. 
Judge  Washington,  after  reviewing  the  Con- 
stitution, and  all  the  Acts  of  Congress  relating 
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to  the  militia,  says,  "  from  this  brief  summary 
of  the  laws,  it  would  seem  that  actual  service 
was  considered  by  Congress  as  the  criterion  of 
national  militia  ;  and  that  the  service  did  not 
commence  until  the  arrival  of  the  militia  at 
the  place  of  rendezvous.  This  is  the  terminus 
a  quo  the  service,  the  pay,  and  subjection  to 
the  Articles  of  War,  are  to  commence  and 
continue."  "And  indeed  it  would  seem  to 
border  somewhat  upon  an  absurdity  to  say 
that  a  militiaman  was  in  the  service  of  the 
U.  S.,  at  any  time,  who,  so  far  from  entering 
into  it  for  a  single  moment,  had  refused  to  do 
so,  and  who  never  did  any  act  to  connect  him 
him  with  such  service.  It  has  already  been 
admitted  that  if  Congress  had  pleased  so  to 
declare,  a  militiaman,  called  into  the  service 
of  the  U.  S.,  might  have  been  held  and  con- 
sidered as  being  constructively  in  that  service, 
though  not  actually  so  ;  and  might  have  been 
treated  in  like  manner  as  if  he  had  appeared  at 
the  place  of  rendezvous.  But  Congress  have 
not  so  declared,  nor  have  they  made  any  pro- 
52(5*  J  vision  applicable  *to  such  case  ;  on  the 
contrary,  it  would  appear  that  a  fine  to  be 
paid  by  the  delinquent  militiaman  was  deemed 
an  equivalent  for  his  services,  and  an  atone- 
ment for  his  disobedience."  "If,  then,  a 
militiaman,  called  into  the  service  of  the  U. 
S.,  shall  refuse  to  obey  the  order,  and  is,  con- 
sequently, not  to  be  considered  as  in  the  serv- 
ice of  the  U.  S.,  or  removed  from  the  military 
jurisdiction  of  the  State  to  which  he  belongs; 
the  next  question  is,  whether  it  is  competent 
to  the  State  to  provide  for  trying  and  punish 
ing  him  for  his  disobedience,  by  a  court-mar- 
tial, deriving  its  authority  under  the  State." 
This  question,  he  and  four  of  the  other  judges 
answered  in  the  affirmative.  Mr.  Justice  John- 
son remarks,  "whatever  be  the  views  enter- 
tained on  this  question,  I  am  perfectly  satisfied 
that  the  individual  in  this  case  was  not  amen- 
able to  any  law  of  the  U.  S. ;  both  that  there 
was  no  law  of  the  U.  S.  that  reached  his  case, 
and  that  there  was  nothing  done  or  intended 
to  be  done  by  the  government  of  the  U.  S.,  to 
bring  him  within  their  laws,  before  he  reached 
the  place  of  rendezvous." 

Another  ground  on  which  to  question  the 
jurisdiction  of  the  court-martial  in  this  case, 
rests  on  the  distinction  between  an  "order" 
by  the  President,  calling  forth  the  militia, 
which,  according  to  the  Act  of  Congress  (Feb. 
28,  1795)  "may  be  issued  for  that  purpose  to 
such  officer  or  officers  of  the  militia  as  he  shall 
think  proper,"  and  a  requisition  directed  to 
the  Governor  of  a  state,  requiring  a  quota  or 
detachment  of  militia  to  be  furnished  or  held 
in  readiness  for  the  service  of  the  U.  S.  The 
first  is  a  mandatory  act  of  the  President,  as 
Commander-in -Chief  of  the  militia  of  the  U. 
S. ;  the  latter  may  more  properly  be  regarded 
as  a  request  of  the  chief  Executive  Magistrate 
of  the  U.  S.,  addressed  to  the  Executive  officer 
representing  state  sovereignty.  A  sudden 
emergency  might  demand  the  summary  mode 
of  a  military  order,  addressed  to  a  mere  militia 
officer,  for  the  detachment  wanted  ;  but  ordi- 
narily, the  President  has  adopted  the  more 
courteous  and  convenient  mode  of  requisition  ; 
that  is,  requesting  the  Governor  of  a  state  to 
organize  a  portion  of  militia,  to  be  held  in  readi- 
ness or  to  rendezvous.f  or  the  service  of  the  U.S. 
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*The  5th  section  of  the  Act  of  Feb.  28,  [*27 
1795,  declares  that  every  officer  of  the  militia, 
who  shall  fail  to  obey  such  order  of  the  Presi 
dent,  shall  be  liable  to  be  fined  and  cashiered, 

r'he  sentence  of  a  court-martial.  Can  the 
be  tolerated  that  the  Governor  of  a  state 
is  to  be  regarded  as  a  militia  officer,  in  the 
sense  of  that  Act  ?  What  would  be  his  rank 
in  the  Army  of  the  U.  S.7  Is  he  amenable  to 
a  court-martial  ?  Can  he  be  thus  cashiered 
from  office  ?  The  genius  of  our  political 
system  revolts  at  such  absurdities.  The  term 
"  requisition"  is  borrowed  from  the  usage 
under  the  old  Confederation  of  the  States  ; 
and  has  acquired,  with  us,  a  peculiar  and 
appropriate  signification,  as  between  the  U. 
S.  and  the  individual  states. 

The  terms  of  the  avowry  in  this  case  are, 
that  the  plaintiff  refused  "obedience  to  the 
orders"  of  the  Governor,  &c.,  "  issued  in  com- 
pliance with  the  requisition  of  the  President." 
To  obey  an  order,  and  to  comply  with  a 
requisition,  is  a  phraseology  which  exhibits  a 
correct  discrimination  in  the  use  of  language, 
and  perfectly  accords  with  the  distinction 
which  I  have  endeavored  to  establish.  Mr. 
Justice  Washington  and  Mr.  Justice  Johnson 
both  recognize  this  distinction,  in  Houston  v. 
Moore;  and  they  fully  concur  in  opinion,  that 
a  refusal  to  comply  with  a  "requisition,"  is 
not  an  offense  cognizable  by  a  court  martial 
of  the  U.  S. 

Another  ground.for  questioning  the  juris- 
diction of  the  court-martial,  is,  that  the  Act  of 
Congress  (Feb.  28,  1795,  sec.  5)  has  not  defined 
the  penalty  for  such  an  offense,  with  that 
degree  of  certainty  which  is  required  in  a 
penal  statute.  It  is,  that  every  private  of  the 
militia,  who  shall  fail  to  obey  the  orders  of 
the  President,  "shall  forfeit  a  sum  not  exceed- 
ing one  year's  pay,  and  not  less  than  one 
month's  pay."  Payofwhom?  Such  delinquent 
could  never  be  entitled  to  any  pay,  because  he 
did  not  enter  the  service.  Congress  probably 
intended  the  pay  allowed  by  law  for  the  time 
being,  to  a  person  of  another  description,  to 
wit :  a  private  soldier  while  in  the  service  and 
pay  of  the  U.  S.  But  surely,  a  judge,  in  the 
construction  of  a  penal  statute,  has  no  right  to 
guess  at  the  meaning  of  the  Legislature,  and 
supply  such  an  omission  of  the  statute,  in 
*measuring  punishment  to  an  offender.  [*28 
The  Rules  and  Articles  of  War  (art.  28) 
declare  "  that  no  person  shall  be  liable  to  be 
tried  and  punished  by  a  general  court-martial, 
for  any  offense  which  shall  appear  to  have 
been  committed  more  than  two  years  before 
the  issuing  of  the  order  for  such  trial ;  unless 
the  person,  by  reason  of  having  absented  him- 
self, or  of  some  other  manifest  impediment, 
shall  not  have  been  amenable  to  justice  within 
that  period."  The  plaintiff  might  have  claimed 
protection  under  this  limitation  at  the  trial ; 
but  he  certainly  cannot  avail  himself  of  this 
shield,  upon  demurrer.  The  saving  and  excep- 
tion in  the  Statute,  of  absence  or  manifest 
impediment,  was  a  matter  of  proof  ;  and  we 
must  now  intend  that  it  was  proved  at  the  trial. 

If  a  court-martial  of  the  U.  S.  had  jurisdic- 
tion of  the  offense,  still  I  incline  to  the  opin- 
ion, that  the  avowry  in  this  case  is  defective  ; 
because,  it  appears  that  the  general  court-mar- 
tial which  convicted  the  plaintiff,  was  com- 
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posed  of  only  six  members,  whereas  the  law 
requires  that  such  court  shall  consist  of  not 
less  than  thirteen  members ;  except  in  an 
extraordinary  emergency,  which  is  not  averred 
to  have  existed  in  the  present  case.  It  is  a 
court  of  special  and  limited  jurisdiction  ;  and 
the  avowry  ought  to  aver  every  prerequisite  to 
confer  jurisdiction.  Here  the  averment  is, 
that  six  officers  of  the  militia  (naming  them) 
composed  a  general  court-martial,  which  "was 
duly  organized  and  convened  by  general 
orders,  issued  pursuant  to  the  Acts  of  Con- 
gress of  Feb.  28,  1795,  and  of  Feb.  2,  1813." 
It  is  certain  that  neither  of  those  Acts  contains 
any  rale  or  direction  whatever  as  to  the  organ- 
ization of  courts-martial,  except  "that  courts- 
martial  for  the  trial  of  militia  shall  be  com- 
posed of  militia  officers  only  ;"  and  "  that  the 
militia  employed  in  the  service  of  the  U.  S. 
shall  be  subject  to  the  same  Rules  and  Articles 
of  War  as  the  troops  of  the  U.  S." 

Now,  the  Rules  and  Articles  of  War  (art. 
64)  prescribed  "that  general  courts-martial 
may  consist  of  any  number  of  commissioned 
officers,  from  five  to  thirteen  inclusively,  but 
shall  not  consist  of  less  than  thirteen,  where 
that  number  can  be  convened,  without  mani- 
fest injury  to  the  service." 

I  admit  that  the  officer  instituting  the  court- 
29*]  martial  is  *to  judge  and  decide,  on  the 
point  of  "  manifest  injury  to  the  service." 
But  I  contend  that  he  is  bound  to  adjudicate, 
and  to  express  his  opinion  to  that  effect, 
whenever  he  directs  a  general  court  martial  to 
consist  of  less  than  thirteen  members ;  and  the 
fact  of  "manifest  injury  to  the  service,  "ought 
to  have  been  averred,  in  order  to  show  juris- 
diction in  six  members  only.  It  cannot  be 
tolerated  that  a  military  officer  may,  at  his 
pleasure,  disregard  a  statute  provision,  so 
important  to  the  public,  and  to  the  party 
accused,  who  has  always  a  right  to  a  trial 
before  thirteen  officers,  except  in  the  one  spec- 
ified case.  We  have  been  told  (on  the  argu- 
ment) that  this  court-martial  imposed  fines  to 
the  amount  of  $100,000.  And  surely  there 
could  be  no  possible  ground  to  imagine  that 
"  manifest  injury  to  the  service"  would  arise 
from  convening  thirteen  militia  officers,  on 
May  16,  1818,  when  the  U.  S.  were  in  profound 
peace  and  tranquillity;  and  when,  perhaps,  not 
a  single  militia  officer  in  the  U.  S.  was  other- 
wise employed  in  the  public  service. 

The  avowry  is,  in  my  judgment,  also  defect- 
ive, because  it  avers  that  the  court-martial 
"  was  duly  organized  and  convened  by  gen- 
eral orders,  issued  pursuant  to  the  Acts  of  I 
Congress  of  Feb.  28, 1795.  and  of  Feb.  2,  1813,"  | 
without  stating  the  title  of  any  particular 
statute,  there  being  several  Acts  of  Congress 
of  each  of  those  dates ;  and  because  it  is  not 
averred  by  whom  such  general  order  was  made, 
either  by  name,  or  by  style  of  office.  A  spe- 
cial jurisdiction  cannot  be  supported  by  such 
vague  references  to  authority.  It  might  as 
well  have  been  averred  that  the  court  was 
appointed  and  held  according  to  law.  The  law 
does  not  allow  such  a  title  to  be  set  out,  or 
such  a  jurisdiction  to  be  assumed,  in  this  sum- 
mary form. 

The  avowry  is  also  defective,  because  it 
does  not  state  that  the  proceedings  of  the  court- 
martial  were  reported  to  the  officer  appointing 
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the  court,  and  by  him  confirmed,  before  the 
sentence  was  executed.  The  Rules  and  Arti- 
cles of  War  (art.  65)  provide  that  ' '  any  gen- 
eral officer  commanding  an  army,  or  colonel 
commanding  a  separate  detachment,  may  ap- 
point general  courts-martial  whenever  neces- 
sary. But  no  sentence  of  a  court-martial  shall 
be  carried  into  *execution,  until  after  [*3O 
the  whole  proceedings  shall  have  been  laid 
before  the  officer  ordering  the  same,  or  the 
officer  commanding  the  troops  for  the  time 
being ;  neither  shall  any  sentence  of  a  general 
court-martial,  in  time  of  peace,  extending  to 
the  loss  of  life,  or  the  dismission  of  a  commis- 
sioned officer,  or  which  shall,  either  in  time  of 
peace  or  war,  respect  a  general  officer,  be  car- 
ried into  execution,  until  after  the  whole  pro- 
ceedings'shall  have  been  transmitted  to  the  Sec- 
retary of  War,  to  be  laid  before  the  President 
of  the  U.  S. ,  for  his  confirmation  or  diaspproval, 
and  orders  in  the  case.  All  other  sentences 
may  be  confirmed  and  executed  by  the  officer 
ordering  the  court  to  assemble  or  the  command- 
ing officer,  for  the  time  being,  as  the  case  may 
be."  It  seems  clear  that  every  sentence  of  a 
court-martial  is  interlocutory  and  inchoate, 
until  an  order  of  confirmation  by  the  com- 
manding officer.  Can  there  be  a  doubt,  then, 
that  in  justifying  under  such  a  sentence,  the 
defendant  is  bound  to  aver  such  confirmation  ? 
The  proceedings  of  the  court-martial  were  not 
definitive,  but  merely  in  the  nature  of  an 
inquest,  to  inform  the  conscience  of  the  com- 
manding officer.  He,  alone,  could  not  con- 
demn or  punish,  without  the  judgment  of  a 
court-martial ;  and  it  is  equally  clear  that  the 
court  could  not  punish  without  his  order  of 
confirmation.  As  well  might  a  justification 
be  set  up  under  an  execution  issued  upon  an 
interlocutory  judgment  and  writ  of  inquiry, 
before  final  judgment  in  this  court.  This 
regulation  is  perfectly  consistent  with  the  Act 
of  Feb.  28,  1795.  But  if  contradictory,  the 
Act  of  Apr.  10,  1806  (Rules  and  Articles  of 
War),  being  posterior,  must  govern. 

The  case  of  VanderJieyden  v.  Young,  11 
Johns.,  150,  is  distinguishable  from  the  present 
case,  in  every  essential  feature.  There  the 
militiaman(Vanderheyden)  obeyed  the  call  by 
actually  entering  the  service  of  the  U.  S., 
marched  to  Plattsburgh  from  the  rendezvous 
at  Troy,  and  then  deserted,  while  in  the  serv- 
ice and  pay  of  the  U.  S.  There  it  was  held 
that  the  militiaman  was  properly  tried  under 
the  Rules  and  Articles  of  War  of  April  10, 
1806,  although  the  offense  was  created  and  de- 
fined by  the  Act  of  Feb.  28.  1795,  which  was 
*held  to  be  prospective.  But,  in  that  [*31 
case,  the  plea  of  justification  (in  a  suit  against 
the  President  of  the  court-martial)  averred 
that  pursuant  to  the  Rules  and  Articles  of 
War,  the  sentence  and  proceedings  of  the 
court-martial  had  been  reported  to  Major-Gen. 
Henry  Dearborn,  who  appointed  the  court ; 
and  that  the  sentence  had  been  approved  and 
confirmed  by  him,  before  it  was  executed.  In 
this  case,  the  avowry  expressly  admits  that 
the  militiaman  did  not  rendezvous,  nor  enter 
the  service  of  the  U.  S.  The  court-martial 
was  instituted,  we  know  not  by  whom,  and 
there  is  an  entire  omission  to  state  that  the 
sentence  of  the  court  was  confirmed  by  the 
commanding  officer. 
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If  there  was  no  jurisdiction  of  the  offense, 
or,  if  tested  by  the  rules  of  pleading,  the 
avowry  does  not  show  a  competent  authority 
to  impose  the  fine,  and  to  issue  the  certificate 
for  its  collection,  then  it  irresistibly  follows 
that  the  whole  proceedings  are  void  ;  and  the 
taking  of  the  plaintiff's  property  was  a  tres- 
pass. ( Wise  v.  Withers,  3  Cr.,  331  ;  Smith  v. 
Shaw,  12  Johns.,  257  ;  Suydam  v.  Keyes,  13 
Johns.,  444;  Cable  v.  Cooper,  15  Johns.,  157.) 

It  is  also  clear  that  replevin,  as  well  as  tres- 
pass, lies  in  such  a  case.  (Pangburn  v.  Pat- 
ridge,  7  Johns.,  140,  and  cases  there  cited.)  I 
am.  therefore,  of  opinion  that  the  plaintiff  is 
entitled  to  judgment  on  the  demurrer. 

SPENCER,  Ch.  J.  The  elaborate  manner  in 
which  this  cause  was  argued,  the  amount  of 
property  involved,  from  the  great  number  of 
causes  depending  on  the  decision,  and  the  del- 
icacy of  the  questions  which  have  been  drawn 
in  discussion,  have  induced  me,  also,  to  ex- 
press my  opinion. 

I  shall  consider  only  two  points,  which  go 
to  the  entire  merits  of  the  case,  and  virtually 
decide  all  the  causes :  1st.  Is  the  action  of 
replevin  an  appropriate  remedy  ?  2d.  Is  the 
avowry  good  in  substance  ? 

1.  It  is  objected  against  the  action  of  re- 
plevin, that  it  has  been  decided  in  this  court, 
that  replevin  will  not  lie  for  goods  taken  by 
an  officer  on  a  writ  of  execution,  whilst  in 
32*]  *the  possession  of  the  person  against 
whom  the  execution  has  issued.  This  has  been 
so  decided  in  Thompson  v.  Button,  14  Johns. , 
86,  and  Gardner  v.  Campbell,  15  Johns.,  401  ; 
and  I  continue  to  think  that  those  cases  were 
decided  in  consonance  with  sound  principles 
and  established  law.  It  must,  however,  be 
borne  in  mind,  that  it  was  assumed  by  the 
court,  and  the  cases  referred  to  justified  the 
assumption,  that  the  executions  were  issued 
on  regular  and  valid  judgments.  If  it  had 
appeared  that  the  executions  in  those  cases  had 
issued  without  any  judgments  to  support  them, 
or  upon  judgments  illegal  and  void,  most  cer- 
tainly the  conclusions  would  have  been  differ- 
ent, for  then  the  executions  would  not  have 
justified  the  taking  the  goods,  however  they 
might  have  protected  the  officer  from  personal 
liability  as  a  tortfeasor.  In  the  present  case, 
inasmuch  as  the  avowry  states  the  authority 
under  which  the  goods  were  taken,  if  it  turns 
out  that  the  court  itself  had  no  jurisdiction  to 
try  and  punish  the  plaintiff  for  his  supposed 
delinquency,  and  that  their  proceedings  were 
coram  nonjudice  and  void,  then  would  the  de- 
fendant be  a  trespasser,  and  the  taking  would 
be  tortious  ;  and  for  such  taking,  according  to 
the  case  of  Pangburn  v.  Patndge,  1  Johns., 
142,  this  action  lies.  Harriot  v.  Shaw,  Comyn, 
275,  is  a  case  in  point ;  there  replevin  was 
brought  and  maintained,  by  the  judgment  of 
the  court,  for  taking  goods  on  an  illegal  and 
void  conviction. 

It  is  necessary  that  we  should  distinctly  de- 
fine arid  settle  the  powers  and  jurisdiction  of 
courts-martial.  They  are  undoubtedly  courts 
of  a  special  and  limited  jurisdiction,  having 
power  to  hear  and  determine,  in  the  partic- 
ular exigency,  and  upon  the  particular  cases, 
with  a  view  to  which  they  are  organized. 
While  acting  within  the  line  of  their  authority, 
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they  are  protected,  as  to  errors  in  judgment ; 
otherwise  they  are  not  protected.  If  they  ex- 
ceed their  jurisdiction,  they  are  personably 
answerable.  (2  Sir  W.  Bl.,  1145.)  These 
principles  have  been  long  settled  and  estab- 
lished. In  the  case  of  The  Marshalsea,  10  Co., 
78,  it  was  resolved  that  the  action  for  false  im- 
prisonment will  lay  against  the  defendants ; 
and  a  difference  was  taken  when  a  court  has 
jurisdiction  of  the  cause,  and  *proceeds  [*33 
inverso  ordine,  or  erroneously,  no  action  lies 
against  the  party  who  sues  out,  or  the  officer 
or  minister  of  the  court  who  executes  the  pre- 
cept or  process  of  the  court  ;  but  when  'the 
court  has  not  jurisdiction  of  the  cause,  then 
the  whole  proceeding  is  coram  non  judice,  and 
actions  will  lie  against  them,  without  any  re- 
gard to  the  precept  or  process.  That  a  court- 
martial  is  a  court  of  special  and  limited  juris- 
diction must  be  evident  upon  the  slightest  re- 
flection. It  is  called  into  existence  for  special 
and  temporary  purposes,  and  when  those  pur- 
poses are  answered,  it  is  dissolved  and  disap- 
pears. That  it  is  limited  to  particular  offend- 
ers and  offenses,  and  to  those  only,  is  equally 
certain.  All  its  powers  are,  therefore,  special 
and  limited. 

The  defendant  having  justified  under  the 
sentence  of  a  court-martial,  it  was  necessary  to 
show  that  the  court  was  legally  constituted, 
in  order  to  gain  jurisdiction  of  the  persons  and 
offenses  of  those  who  were  to  be  tried  before 
it ;  and  also  that  their  sentence  was  conform- 
able to  law. 

No  lawyer  will  controvert  the  position  that 
to  uphold  and  give  validity  to  the  proceedings 
of  a  court,  it  must  have  jurisdiction  of  the 
person  of  the  defendant,  and  of  the  cause. 
This  principle  is  applicable  to  all  courts,  from 
the  highest  to,  the  lowest.  In  Bwden  v  Mtch, 
15  Johns.,  141,  where  the  question  arose  on 
the  validity  of  a  decree  or  sentence  of  the  Su- 
preme Court  of  the  State  of  Vt.,  Thompson, 
Ch.  J.,  said,  "that  to  give  any  binding  effect 
to  a  judgment,  it  is  essential  that  the  court 
should  have  jurisdiction  of  the  person,  and  of 
the  subject  matter  ;  and  the  want  of  jurisdic- 
tion is  a  matter  that  may  always  be  set  up 
against  a  judgment,  when  sought  to  be  en- 
forced, or  where  any  benefit  is  claimed  under 
it.  The  want  of  jurisdiction  makes  it  utterly 
void  and  unavailable  for  any  purpose."  There 
is,  however,  a  marked  and  decided  distinction 
between  superior  courts  of  general  jurisdic- 
tion, and  inferior  courts,  or  courts  ol  special 
and  limited  jurisdiction.  In  the  former  case, 
the  intendment  of  the  law  is,  that  they  had 
jurisdiction,  until  the  contrary  appears  ;  but 
with  regard  to  inferior  courts,  or  those  of 
special  and  limited  jurisdiction,  those  who 
claim  any  right  or  exemption  *under  [*34 
their  proceedings,  are  bound  to  show,  affirma- 
tively, that  they  had  jurisdiction.  (1  Saund., 
74,  and  the  notes.)  It  will  be  seen,  that  so  far 
has  this  doctrine  been  carried,  that  if  a  man 
bring  an  action  in  an  inferior  court,  when  the 
cause  of  action  did  not  arise  within  its  juris- 
diction, and  the  person  or  goods  of  the  defend- 
ant are  taken  in  execution  under  its  process, 
though  the  judge  and  officers  of  the  court  are 
excused,  if  it  had  jurisdiction  over  the  cause, 
yet  the  plaintiff  in  the  action  is  considered  as 
a  trespasser  ;  and  even  the  attorney  has  been 
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so  considered,  where  he  had  acted  beyond  his' 
duty  or  authority  as  an  attorney.  (6  T.  R., 
245  ;  4  Burr.,  2108.)  The  cases  of  Service  v. 
Heermance,  I  Johns.,,  91,  and  Frary  v.  Dakin, 
7  Johns.,  75,  bear  strongly  on  the  question 
now  before  us.  It  was  there  decided  that  a 
•discharge  under  the  Insolvent  Act  granted  by 
the  Chief  Justice,  might  be  pleaded  in  the 
same  manner  as  the  proceedings  of  an  inferior 
court ;  that  it  was  sufficient  to  state  enough  to 
give  the  magistrate  jurisdiction,  and  then 
talitur  processum  fuit,  that  he  was  discharged 
by  the  magistrate.  We  held  it  to  be  an  ele- 
mentary principle  in  pleading,  that  every  plea 
must  be  so  pleaded  as  to  be  capable  of  trial, 
and  therefore,  must  consist  of  matter  of  fact, 
the  existence  of  which  may  be  tried  by  a  jury, 
as  ah  issue,  or  its  sufficiency,  as  a  matter  of 
defense,  determined  by  the  court,  on  a  demur- 
rer. In  the  case  of  Frary  v.  Dakin,  the  plea 
stated  that  the  defendant  appeared  before  the 
Chief  Justice,  and  delivered  to  him,  accord- 
ing to  the  Act,  &c.,  the  petition,  &c.,  and  we 
held  the  plea  to  be  bad,  in  not  stating,  posi- 
tively and  affirmatively,  that  creditors  to  the 
amount  of  three  fourths  of  all  the  insolvent 
owed,  had  united  with  him  in  the  petition, 
and  we  said  the  law  was  not  satisfied  with  in- 
ferences, when  the  fact  itself  was  material, 
and  might  be  traversed.  The  cases  of  Lad- 
broke  v.  Giles,  and  Sollers  v.  Lawrence,  Willes, 
199  and  416,  were  referred  to  by  the  court, 
and  much  relied  on.  In  the  former  case,  it 
was  decided  that  in  pleading  a  judgment  of  a 
court  of  limited  jurisdiction,  it  was  necessary 
to  state  those  facts  which  gave  the  court  juris- 
diction, and  having  done  so,  then  to  allege 
fenerally  the  judgment  of  the  court.  (Doug., 
7,  and  7  T.  R.,  305.)  In  Sollers  v.  Lawrence, 
35*|  Willes,  *Ch.  J.,  in  considering  the  pro 
ceedings  of  a  court  of  a  special  and  limited 
jurisdiction,  lays  down  the  rule  to  be,  that 
nothing  is  to  be  intended  in  favor  of  their 
jurisdiction,  but  that  it  must  appear,  by  what 
is  set  forth  in  the  record,  that  they  had  such 
a  jurisdiction  ;  and  if  they  had  a  jurisdiction, 
everything  must  be  intended  in  favor  of  their 
judgment  ;  and  they  must  be  taken  to  have 
judged  right,  unless  the  contrary  appears  by 
anything  that  is  set  forth  on  the  record. 
{Jones  v.  Reed,  1  Johns.  Gas.,  20,  S.  P.)  In  the 
case  of  Wise  v.  Withers.  3  Cr.,  331,  the  Su- 
preme Court  of  the  U.  S.  proceeded  on  the 
principles  laid  down  in  the  cases  cited  from 
Willes.  A  justice  of  the  peace  had  been  fined 
by  a  court-martial,  within  the  District  of  Co- 
lumbia ;  and  for  taking  his  goods  to  satisfy 
the  fine,  an  action  of  trespass  was  brought 
against  the  collector.  It  was  decided,  first, 
that  a  justice  of  the  peace  within  that  district 
was  not  liable  to  do  militia  duty  ;  second,  that 
a  court-martial  had  no  jurisdiction  over  him, 
and  he  could  not  legally  be  enrolled ;  and, 
third,  "  that  it  was  a  principlethat  a  decision 
of  such  a  tribunal,  in  a  case  without  its  juris- 
diction, cannot  protect  the  officer  who  exe- 
cutes it ;  that  the  court  and  officer  are  all 
trespassers."  This  case,  then,  is  a  direct  au- 
thority for  saying  that  courts  martial  are 
courts  of  special  and  limited  jurisdiction,  sub- 
ject to  all  the  rules  for  the  regulation  of  the 
proceedings  of  such  courts.  To  the  same 
point  are  the  cases  of  Moravia  v.  Sloper,  Willes, 
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30,  and  Morse  v.  James,  Willes,  122  ;  and  I 
will  venture  to  assert  that  none  of  the  cases 
cited,  unless  such  as  have  been  repeatedly 
overruled,  deny  the  positions  I  have  advanced. 

2.  I  now  proceed  to  examine  whether  the 
avowry  in  this  case  sets  forth  enough  to  give 
the  court-martial  jurisdiction.  That  I  may 
not  unnecessarily  occupy  time,  I  shall  confine 
my  inquiry  to  the  organization  of  the  court 
itself ;  for  if  the  avowry  does  not  set  forth 
enough  to  show  that  the  court  was  legally  con- 
stituted, as  I  hold  that  it  does  not,  it  would  be 
useless  to  examine  the  proceedings  of  the  court, 
or  to  inquire  whether  it  has  been  shown  that 
the  plaintiff  was  subject  to  their  jurisdiction, 
The  court  being  called  into  existence  for  a 
special  and  limited  purpose,  existing  only 
temporarily,  *and  pro  hac  vice,  it  must  be  [*36 
organized  agreeably  to  law  ;  and  this  must  be 
shown  definitely  and  distinctly,  for  it  is  a 
traversable  fact.  Facts  must  be  set  forth  with 
certainty  ;  by  which  is  meant,  a  clear  and  dis- 
tinct statement  of  the  facts,  which  constitute 
the  cause  of  action,  or  ground  of  defense,  so 
that  they  may  be  understood  by  the  party  who 
is  to  answer  them,  by  the  jury  who  are  to 
ascertain  the  truth  of  the  allegations,  and  by 
the  court  who  are  to  give  judgment.  (Cowp., 
682  ;  Com.  Dig.  PL,  6,  17  ;  Co.  Litt.,  303  :  2 
Bos.  &  P.,  267  ;  10  Johns.,  163  ;  Middle  and 
Napper's  case,  11  Co.,  8  b  :  Plowd.,  231  a  ;  2 
H.  Bl.,  182  ;  1  Saund.,  23,  n.  5.) 

The  avowry  states  that  on  May  18,  1818,  a 
general  court-martial,  composed  of  officers  of 
militia  of  the  Slate  of  N.  Y.,  in  the  service  of 
the  U.  S. ,  to  wit :  Brigadier  (now  Major)  Gen- 
eral Steddiford,  President ;  Lieutenant-Colo- 
nel B.  M.  Van  Beuren,  Lieutenant-Colonel 
Jonathan  Varian,  Lieutenant-Colonel  Benja- 
min J.  Gurnee,  Lieutenant-Colonel  Michael 
Smith,  Major  William  Wigton,  members,  was 
duly  organized  and  convened  by  general  orders, 
issued  pursuant  to  the  Acts  of  Congress  of  Feb. 
28,  1795,  and  of  Feb.  2,  1813,  for  the  trial  of 
those  of  the  militia  of  the  State  of  N.  Y.  who 
had  failed,  neglected  or  refused  to  rendezvous, 
and  enter  the  service  of  the  U.  S.  of  America, 
in  obedience  to  the  orders  of  the  Commander- 
in-Chief  of  the  militia  of  the  State  of  N.  Y., 
of  the  4th  and  29th  of  Aug.,  1814,  issued  in 
compliance  with  the  requisition  of  the  Presi- 
dent of  the  U.  S. ,  made  pursuant  to  the  Acts 
of  Coiigress,  &c.  &c.  It  then  proceeds  to  state 
that  the  plaintiff  was  a  private  in  the  militia 
of  the  State  of  N.  Y.,  and  did  fail,  neglect  or 
refuse  to  rendezvous  and  enter  the  service 
aforesaid,  and  was  duly  convicted  by  said 
court-martial  of  the  said  delinquency  ;  that  a 
fine  of  $64  was  imposed  by  the  said  court- 
martial,  setting  forth  the  certificate  to  the  mar- 
shal of  the  Southern  District  of  N.  Y.,  &c., 
&c.,  &c.,  justifying  the  taking  the  plaintiff's 
goods  thereunder,  concluding  with  a  verifica- 
tion and  prayer  of  judgment 

The  Act  of  Congress  of  April  10,  1806,  es- 
tablishes the  Rules  and  Articles  by  which  the 
Armies  of  the  U.  *S.  shall'be governed  ;  [*37 
and  the  65th  article  provides  that  any  general 
officer  commanding  an  army,  or  colonel  com- 
manding a  separate  detachment,  may  appoint 
general  courts-martial,  whenever  necessary. 
Now,  the  only  allegation  is,  that  this  court- 
martial  was  duly  organized  and  convened  by 
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general  orders  issued  pursuant  to  the  Acts  of 
Congress.  Who  issued  those  orders  ?  Whether 
the  President  of  the  U.  8.,  the  Governor  of 
this  State,  or  a  general  in  the  service  of  the  U. 
8.,  is  nowhere  stated.  A  fact  so  vital  and 
important,  to  impart  jurisdiction  to  the  court, 
ought  to  have  been  precisely  averred  ;  and  it 
is  impossible,  consistent  with  the  established 
rules  of  pleading,  to  support  such  a  plea.  The 
plaintiff  was  entitled  to  have  the  fact  stated, 
by  whose  orders  the  court  was  organized,  for 
it  was  a  material  and  traversable  fact ;  and 
how  is  it  possible  to  take  issue  on  such  an 
allegation  ?  Who  are  to  try  the  fact,  whether 
the  court  was  duly  organized  and  convened  by 
general  orders  issued  pursuant  to  the  Acts  of 
Congress  referred  to  ?  If  issue  were  to  be 
taken  on  that  part  of  the  plea,  by  negativing 
the  fact  that  the  court  was  duly  organized  as 
alleged,  it  would  be  referring  to  the  jury  a 
question  of  law,  the  true  construction  of  the 
Acts  of  Congress,  which  would  be  in  oppo- 
sition to  every  principle  of  law.  The  plaintiff 
has  no  mode  left  to  him  of  testing  the  legal 
institution  of  the  court,  but  by  a  demurrer,  to 
compel  the  defendant  to  set  forth  the  officer 
and  his  qualifications  to  organize  the  court. 
Thus,  in  Cruger  v.  Cropsey,  3  Johns.,  242,  the 
defendant  pleaded  a  discharge  under  the  In- 
solvent Act,  and  stated  generally,  that  the 
defendant  being  an  insolvent  debtor,  and  hav- 
ing, in  all  things,  conformed  to  the  directions 
of  the  Act,  and,  in  pursuance  thereof,  obtained 
his  discharge,  as  by  relation  thereto  would 
more  fully  appear  ;  and  we  held  it  to  be  a  bad 
plea.  In  1  Chit.  PI.,  215,  the  rule  is  simply 
and  perspicuously  laid  down.  Pleading  is  the 
statement  of  the  facts  which  constitute  the 
plaintiff's  cause  of  action,  or  the  defendant's 
ground  of  defense,  in  a  logical  and  legal  form; 
it  is  the  formal  mode  of  alleging  that  on  the 
record,  which  would  be  the  support  or  the 
defense  of  the  party  in  evidence.  Mr.  Justice 
Buller,  in  Read  v/  Rrookman,  3  T.  R.,  159, 
38*]  says  "  pleading  is  *the  formal  mode  of 
alleging  that  on  the  record,  which  would  be 
the  support  or  the  defense  of  the  party  on  evi- 
dence." It  is  one  of  the  first  principles  in 
pleading,  that  it  is  only  necessary  to  state  facts, 
which  must  be  done  for  the  information  of  the 
court,  whose  duty  it  is  to  declare  the  law  aris- 
ing on  those  facts,  and  of  apprising  the  opposite 
party  what  is  meant  to  be  proved,  in  order  to 
give  him  an  opportunity  to  answer  or  traverse 
it.  (I  Chit.,  215;  Doug.,  278.)  Facts  only 
are  to  be  stated,  not  arguments  or  inferences, 
or  matters  of  law.  (Cowp.,  584  ;  5  East,  275; 
Com.  Dig.  PI.,  6,  78.)  I  am.  therefore,  both 
on  authority,  and  the  reason  of  the  thing, 
entirely  satisfied  that  the  avowry  is  essentially 
defective  in  this  respect. 

I  have  not  thought  it  necessary  to  express  an 
opinion  on  the  other  exceptions  to  the  avowry, 
having  come  to  so  satisfactory  a  result  on  the 
main  point  ;  nor  have  I  thought  it  incumbent 
on  me  to  examine  the  plea  to  the  avowry, 
although  I  have  no'  doubt  that  it  is  bad  ;  but 
as  the  defendant  has  committed  the  first  error, 
he  must  fail  on  his  avowry. 

I  am  entirely  satisfied  that  the  opinion  deliv- 
ered by  Mr.  Justice  Platt  is  perfectly  correct  ; 
and  therefore  forbear  expressing  my  own  senti- 
ments on  the  points  he  has  discussed. 
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Per  totam  Ouriam. 

Judgment  far  tlw  plaintiff,  with  leave  to  the 
defendant  to  amend  on  payment  of  costs. 

Overruled— 12  Wheat.,  19. 

Want  of  jurisdiction  vitiates  judgment,  and  always 
allowed  to  be  set  up  in  defense.  Cited  in— 9  Cow..  230; 
11  Wend.,  652 ;  16  Wend.,  39 ;  1  Hill,  139 :  3  Denio,  282; 
5  N.  Y..  516 ;  59  N.  Y.,  216 ;  70  N.  Y.;  264 ;  5  Laiis.,  412: 
3  Barb.,  183,  345,  608 ;  16  Barb.,  322 ;  23  Barb.,  598  ;  4 
How.  Pr.,  430;  6  Rob.;  201 ;  4  Leg.  Obs.,  307. 

Jurisdiction;  of  inferior  courts  must  t>e  shown ;  of 
others  presumed.  Cited  in— 3  Wend.,  269 ;  6  Wend., 
441 ;  10  Wend.,  673 ;  7  Hill.  19 ;  4  Denio,  539 ;  16  N.  Y., 
190 ;  53  N.  Y.,  599  ;  6  Barb.,  623 ;  6  How.  Pr.,  74  ;  28- 
How.  Pr.,  65;  18  Abb.  Pr.,  160;  E.  D.  Smith,  266;  2 
Abb.  N.  S.,  549  ;  2  McLean,  478 :  30  Mich.,  219. 

Also  cited  in— 20  John?.,  344;  5  Cow.,  181;  IWend., 
Ill:  2  Wend.,  478;  16  Wend.,  359:  24  Wend.,  565;  1 
Denio,  570 ;  3  N.  Y.,  507 ;  6  Barb.,  610 ;  6  How.  Pr.,  25; 
Code  R.,  N.  S..  188  2  Abb.  N.  S.,  106. 


*BIGELOW  v.  STEARNS.       [*39 

Court  of  Limited  Jurisdiction — Justice's  Act  for 
Suppressing  Immorality — Service  of  Summons, 
Insufficient — Defendant  must  be  Brought  before 
Justice,  otherwise  Conviction  Coram  non  Jud- 
ice — Attempt  to  Enforce  Judgment,  a  Trespass. 

If  a  court  of  limited  jurisdiction  issues  process 
which  is  illegal ;  or  if  a  court,  whether  its  jurisdic- 
tion be  limited  or  not,  holds  cognizance  of  a  cause, 
without  having  gained  jurisdiction  of  the  person  of 
the  defendant,  by  having  him  before  them,  in  the 
manner  required  by  law,  the  proceedings  are  void. 

And  in  the  case  of  a  limited  and  special  jurisdic- 
tion, the  magistrate  attempting  to  enforce  a  pro- 
ceeding founded  on  any  judgment,  sentence  or 
conviction,  in  such  a  case,  is  a  trespasser. 

And  the  party  affected  by  the  conviction  may, 
even  in  a  collateral  action,  when  the  conviction  is 
set  up  as  a  defense,  show  that  the  magistrate  had  no 
jurisdiction  of  the  person  convicted. 

Whenever  a  new  power  is  conferred  on  a  justice 
of  the  peace,  he  must  proceed  in  the  mode  prescribed 
by  the  Statute.  , 

Where  the  Act  for  Suppressing  Immorality  (sess. 
36,  ch.  24,)  which  authorizes  a  justice  to  convict  for 
offenses  against  the  Statute,  requires  him  to  cause 
the  party  to  be  brought  before  him,  and  upon  proof, 
&c.,  to  convict  him  in  the  manner  prescribed  ;  Held 
that  the  justice  could  not,  on  the  return  of  a  precept 
or  summons  personally  served,  proceed  to  hear  the 
proofs,  and  convict  the  party,  who  had  failed  to  ap- 
pear, without  having  him  brought  before  him. 

Citations-15  Johns.,  121 ;  5  Johns.,  41 ;  8  Johns., 
90,197;  Kirby,  119;  1  Dall.,261;  1  Day,  40, 45;  2Wils., 
386  ;  2  Str.,  993  :  8  Johns,,  45  ;  2  N.  R.  L.,  194, 195  ;  4 
Bl.  Com.,  382 ;  2  Ld.  Raym.,  1405 ;  1  Salk.,  181. 

THIS  was  an  action  of  trespass,  assault  and 
battery  and   false    imprisonment,   tried 
before  Mr.  Chief  Justice  Spencer,  at  the  Colum- 
bia Circuit,  in  Nov.,  1820. 

The  plaintiff  proved  that  be  had  been  com- 
mitted to  the  jail  of  the  county,  on  a  warrant 
issued  by  the  defendant,  as  justice  of  the  peace, 
which  was  produced,  from  which  it  appeared 
that  the  plaintiff  was  convicted  before  the 
defendant,  for  willfully  interrupting  a  congre- 
gation of  people  met  for  religious  worship,  by 
rude  and  indecent  behavior,  contrary  to  the 
Act  for  Suppressing  Immorality  (sess.  36,  ch. 
24.  sec.  4  ;  2  N.  R.  L.,  193) ;  and  having  neg- 
lected to  pay  the  penalty  of  $25  adjudged  for 
the  offense,  he  was  ordered  to  be  committed  to 
the  county  jail  for  thirty  days,  pursuant  to  the 
Statute. 


NOTE.— Liability  of  Justice  of  Peace  for  extrajudt- 
cialacts,  or  acts  beyondjurtedtctlon.  See  Wallsworth 
v.  McCullough.  10  Johns.,  93,  note. 
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The  defendant  produced  in  evidence  the 
record  of  conviction.  The  plaintiff's  counsel 
then  offered  to  prove  that  the  defendant,  as 
justice  of  the  peace,  did  not  cause  the  plaintiff 
to  appear  before  him  on  the  complaint,  as  the 
Act  required,  before  he  recorded  the  convic- 
tion, and  issued  his  warrant  of  commitment. 
The  defendant's  counsel  objected  to  this  evi- 
donce,  on  the  ground  that  the  record  of  con- 
viction was  a  complete  justification  of  the 
defendant,  and  could  not  be  contradicted,  if 
the  defendant  had  jurisdiction  of  the  subject 
matter.  The  Chief  Justice  decided  that  he 
would  hear  the  evidence.  It  was  proved  that 
the  defendant,  on  Nov.  20,  1819,  issued  his 
precept,  directed  to  any  constable,  &c.,  com- 
manding him  to  cause  the  plaintiff  and  three 
others  forthwith  to  appear  before  him,  to 
answer  separately,  &c.  The  precept  was  signed 
but  not  sealed  by  the  justice,  having  only  the 
word  "Seal"  in  the  margin.  The  constable 
indorsed  on  it  his  return;  "Served  by  reading 
on,  &c.,  Nov.  29,  1819;"  he  testified  that  he 
served  it  personally  on  the  plaintiff,  by  reading 
4O*]  the  same  to  him,  in  *the  presence  of  his 
father,  the  plaintiff  being  an  infant,  under 
twenty-one  years.  That  the  father  requested 
him  to  delay  the  return  until  the  next  day,  at 
10  o'clock  A.  M.,  at  which  time  he  accordingly 
returned  the  precept  to  the  defendant;  and 
that  the  plaintiff  did  not  object  to  the  arrange- 
ment. That  the  father  of  the  plaintiff  appeared 
the  next  day  before  the  justice,  with  counsel 
in  behalf  or  the  plaintiff,  and  objected  to  the 
process  and  the  manner  of  its  return;  alleging 
that  the  defendant  could  not  proceed,  unless 
the  plaintiff  was  brought  personally  before 
him.  But  the  defendant  decided  that  the  serv- 
ice and  return  of  the  precept  was  sufficient 
to  authorize  him  to  proceed;  and  the  father  of 
the  plaintiff  and  his  counsel  then  left  the 
room  in  which  the  justice  held  his  court;  and 
the  defendant  proceeded  to  examine  witnesses, 
&c.,  and  imposed  the  fine  of  $25. 

The  Chief  Justice  directed  the  jury  to  find  a 
verdict  for  such  damages  as  they  should  think 
proper,  subject  to  the  opinion  of  the  court  on 
a  case  to  be'  made.  The  jury  accordingly 
found  a  verdict  for  the  plaintiff  for  $10. 

The  case  was  submitted  to  the  court  without 
argument. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

I  had  no  doubt  upon  the  trial,  that  the  con- 
viction given  in  evidence  by  the  defendant  was 
a  complete  protection  to  him,  as  to  everything 
set  forth  in  it,(unless  it  was  shown  that  the  de- 
fendant had  either  exceeded  his  jurisdiction, 
or  had  not  jurisdiction  of  the  person  of  the 
plaintiff.  I  consider  it  perfectly  well  settled, 
that  to  justify  an  inferior  magistrate  in  com- 
mitting a  person,  he  must  have  jurisdiction 
not  only  of  the  subject  matter  of  the  com- 
plaint, but  also  of  the  process  and  the  person 
of  the  defendant.  This  point  was  fully  and 
ably  discussed  in  Borden  v.  Fitch,  15  Johns  , 
121;  and  it  was  decided  that  a  judgment  of 
divorce  rendered  by  the  Supreme  Court  of 
Vt.  was  void,  because  it  had  not  jurisdiction 
of  the  person  of  the  defendant.  The  author- 
ities are  numerous  to  this  point.  (5  Johns. ,  41 ; 
8  Johns.,  90,  197;  Kirby,  119;  1  Dall.,  261;  1 
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Day,  40,  45;  2  Wils.,  286;  2  Str.,  993.)  If  a 
court  of  limited  jurisdiction  issues  a  process 
which  is  illegal,  and  not  merely  erroneous;  or, 
if  a  court,  whether  of  limited  *jurisdic-  [*41 
tion  or  not,  undertakes  to  hold  cognizance  of 
a  cause,  without  having  gained  jurisdiction  of 
the  person,  by  having  him  before  them,  in  the 
manner  required  by  law,  the  proceedings  are 
void;  and  in  the  case  of  a  limited  or  special 
jurisdiction,  the  magistrate  attempting  to  en- 
force a  proceeding  founded  on  any  judgment, 
sentence  or  conviction,  in  such  a  case,  becomes 
a  trespasser.  The  case  of  Mather  v.  Hood,  8 
Johns.,  45,  decides  that  a  record  of  conviction 
of  a  justice,  under  the  Act  to  Prevent  Forcible 
Entries  and  Detainers,  isnottraversable;  and  if 
it  appears  that  the  justice  had  jurisdiction  and 
proceeded  regularly,  it  is  conclusive,  and  a  bar 
to  a  suit  against  him  for  anything  adjudged 
and  within  his  jurisdiction.  But  it  was  not 
decided  in  that  case,  nor  is  there  any  case  that 
sanctions  the  doctrine,  that  by  force  of  a  con- 
viction before  a  magistrate,  the  party  affected 
by  it  may  not  show,  even  in  a  collateral  action, 
where  the  conviction  is  set  up  as  a  defense,  or 
comes  in  question,  that  the  magistrate  had  not 
jurisdiction  of  the  person  against  whom  the 
conviction  operates.  Take  the  case  of  a  per- 
son convicted  by  a  justice  of  the  peace,  who 
never  had  been  summoned,  and  who  never  ap- 
peared before  him;  would  it  admit  of  a  doubt 
that  this  fact  might  be  shown,  and  if  proved, 
that  the  whole  proceeding  would  be  coram  non 
judice  and  void  ?  The  4th  section  of  the  Act 
under  which  this  conviction  took  place  (2  N. 
R.  L.,  194,  195),  after  specifying  the  offenses  of 
violating  the  Sabbath,  and  interrupting  and 
disturbing  any  assembly  of  people  met  for  re- 
ligious worship,  proceeds  to  denounce  the 
penalty,  and  provides,  in  case  such  offender 
be  legally  convicted,  that  he  shall  immediately 
pay  the  sum  so  forfeited,  which  may  be  a  sum 
not  exceeding  $25;  and  if  he  does  not  imme- 
diately pay  the  amount,  with  the  charges  of 
conviction,  or  give  security,  to  the  satisfaction 
of  the  justice,  for  the  payment  thereof,  within 
twenty  days  thereafter,  then  the  justice  may, 
by  warrant,  under  his  hand  and  seal,  commit 
the  offender  to  the  common  jail  of  the  county 
for  a  term  not  exceeding  thirty  days.  The  9th 
section  provides  that  every  justice  shall,  upon 
information  given  upon  the  oath  of  any  per- 
son, cause  every  offender  against  the  Act  to 
appear  before  him,  and  upon  such  information 
being  proved,  shall  convict  such  offender  in 
*such  manner  as  in  and  by  the  Act  is  [*42 
prescribed.  The  10th  section  gives  the  form 
of  conviction,  and  prohibits  the  removal  into 
the  Supreme  Court,  by  certiarari,  of  any  adju- 
dication or  conviction  by  virtue  of  the  Act. 
The  importance  and  value  of  the  principle, 
that  the  justice  has  not  jurisdiction,  unless  the 
person  convicted  shall  be  legally  before  him, 
becomes  more  apparent  when  we  perceive 
that  the  aggrieved  party  is  deprived  of  every 
method  of  protecting  himself,  but  by  action 
against  the  justice. 

Was  the  plaintiff  legally  before  the  justice? 
I  consider  the  process  issued  by  the  defendant 
as  unexceptionable:  it  had  no  seal,  and  there 
is  nothing  in  the  Act  requiring  it.  The  con- 
stable returned  upon  it  that  he  had  served  it 
by  reading.  It  appeared  in  evidence  that  the 
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plaintiff  was  never  before  the  justice;  that  the 
process  was  served  by  reading  it  to  the  plaint- 
iff in  the  presence  and  hearing  of  his  father, 
who  now  prosecutes  as  guardian  ad  litem  to 
his  son.  The  father  requested  the  constable  to 
delay  the  return  of  the  process,  until  the  next 
day  at  10  o'clock,  as  he  wished  to  take  counsel, 
and  that  he  would  attend  before  the  jus- 
tice the  next  day  for  his  son.  This  conversa- 
tion took  place  when  the  officer  served  the 
process,  and  in  the  plaintiff's  hearing  and 
presence,  and  he  did  not  object  to  the  arrange- 
ment. The  father  appeared  with  counsel 
before  the  justice,  and  objected  to  the  process 
and  the  manner  of  its  being  served,  and  in- 
sisted that  the  plaintiff  ought  to  have  been 
brought  personally  into  court;  these  objections 
were  overruled,  and  then  Gale  Bigelow  with- 
drew with  his  counsel. 

It  is  a  settled  principle  that  whenever  a 
statute  confers  a  new  power  upon  justices  of 
the  peace,  they  must  proceed  in  the  mode  pre- 
scribed by  the  statute.  Various  British  stat- 
utes confer  power  on  justices  of  the  peace  to 
inflict  penalties  for  offenses,  on  conviction, 
without  requiring  that  the  party  should  be 
summoned  or  compelled  to  appear.  In  4th 
Bl.  Com.,  382,  it  is  said  the  courts  of  common 
law  have  thrown  in  one  check  upon  them 
(summary  convictions),  by  making  it  necessary 
to  summon  the  party  accused  before  he  is  con- 
demned; and  it  is  now  held  to  be  an  indispen- 
sable requisite.  (2  Ld.  Rayin.,  1405;  1  Salk., 
181.)  It  is  evident  that  the  summoning  of  the 
accused  was  not  specifically  required;  yet  this 
43*]  *has  been  considered  a  principle  so 
necessary  to  the  impartial  administration  of 
justice  that  it  cannot  be  dispensed  with.  The 
Statute  authorizing  the  proceedings  against 
the  plaintiff,  requires  of  the  justice  to  cause 
every  offender  against  the  Statute  to  be  brought 
before  him.  This,  I  consider  essential  to  his 
jurisdiction;  first,  because  the  Statute  is  man- 
datory upon  the  justice  that  it  shall  be  done, 
and  it  is  the  mode  pointed  out  in  which  he 
shall  execute  the  summary  powers  confided  to 
him;  and,  second,  because,  from  the  nature  of 
the  case,  the  offender  must  be  present;  the 
party  convicted  has  an  option  given  him  of 
paying  the  forfeiture,  or  giving  security  for 
the  payment  in  twenty  days;  in  default  of 
complying  with  either  alternative,  the  justice 
is  bound  to  commit  him,  for  a  period  not  ex- 
ceeding thirty  days.  It  is  essential  that  the 
offender  should  have  an  opportunity  of  elect- 
ing to  comply  with  one  of  the  alternatives 
offered  to  him,  by  being  present  and  informed 
of  the  forfeiture  adjudged.  It  is  no  answer 
to  say  that  being  summoned,  he  might  appear. 
It  was  the  duty  of  the  justice  to  cause  him  to 
be  brought  before  him.  Neither  is  it  an 
answer  that  being  an  infant,  he  appeared  by 
his  father.  It  is  not  a  suit  in  which  there  can 
be  a  guardian  ad  litem.  Under  the  Twenty- 
five  Dollar  Act,  in  a  proceeding  instituted  by 
warrant,  had  the  same  facts  occurred,  the 
proceedings  would  have  been  erroneous. 

Judgment  for  the  plaintiff. 

Cited  in— 3  Cow.,  209:  5  Cow.,  181:  7  Cow.,  274;  8 
Cow.,  186,  308;  9  Cow.,  63:  3  Wend.,  205,  248,  2t>9:  11 
Wend.,  94;  16  Wend.,  43;  23  Wend.,  641;  1  Hill,  139;  3 
Den.,  121:  4  X.  Y.,  383;  45  N.  Y.,  782;  70  N.  Y.,  263:  1 
Lana.,  78 ;  5  Lans.,  412;  6  Lans.,  285;  3  Barb.,  345;  6 

714 


Barb.,  610:  623;  14  Barb.,  99;  15  Barb.,  46;  16  Barb., 
322;  31  Barb.,  669;  62  Barb.,  442;  13  How.  Pr..  46;  1 
Park.,  104,  367;  4  Park.,  230;  Edm.,  265,  395:  1  Sheld.. 
559;  2  Hilt,  364;  5  Leg.  Obs.,  135;  8  How.  IT.  S.,  542; 
16  Wall.,  518;  16  Mich.,  248. 


*J.  &  H.  SEYMOUK 

v. 

BROWN  ET  AL. 


[*44 


Bailment —  Wheat  Delivered  to  be  Exchanged  far 
Flour — Mixed  with  Mass  of  Same  Quality — 
Loss  by  Fire,  without  Negligence  of  Bailee — 
Bailee  not  Liable. 

The  plaintiff  sent  to  the  defendant,  a  miller,  a 
quantity  of  wheat,  to  be  exchanged  for  flour,  at  the 
rate  of  a  barrel  of  flour  for  every  five  bushels  of 
wheat.  The  defendant  mixed  the  plaintiff's  wheat 
with  the  mass  of  wheat  of  the  same  quality,  belong- 
ing to  himself  and  others ;  but  before  the  flour 
was  delivered  to  the  plaintiff,  the  mill  of  the  defend- 
ant, with  all  its  contents,  wheat  and  flour,  was 
entirely  destroyed  by  fire,  from  some  unknown 
cause,  and  without  any  fault  or  negligence  on  the 
part  of  the  defendant.  Held  that  the  defendant 
was  not  responsible  for  the  loss  of  the  plaintiff's 
wheat,  there  being  no  contract  of  sale  by  which  the 
property  was  transferred  to  the  defendant. 

Citations— 2  Ld.  Raym.,  909;  Digest,  19,  2,  31: 
Bynk.  Obs.  Jur.  Rom.,  lib.  8. 

npHIS  was  an  action  of  assumpsit,  tried  before 
-L  Mr.  Justice  Van  Ness,  at  the  Genesee  Cir- 
cuit on  June  6,  1820.  A  verdict  was  taken  for 
the  plaintiff,  subject  to  the  opinion  of  the 
court  on  a  case  made.  The  declaration  con- 
tained a  count  on  a  special  agreement,  and 
also  the  general  counts. 

The  first  count  stated  a  special  agreement, 
by  which  the  defendants,  who  were  millers, 
agreed  that  for  so  much  wheat,  of  the  first 
quality,  as  the  plaintiffs  should  deliver  to 
the  defendants,  at  their  grist  mill  in  Genesee, 
the  defendants  would  deliver,  in  exchange 
therefor,  at  their  said  mill,  to  the  plaintiffs, 
one  barrel  of  fine  flour  fit  for  market,  for  every 
five  bushels  of  wheat  of  the  first  quality,  de- 
livered to  them,  &c.  And  the  plaintiff  averred 
a  delivery  of  600  bushels  of  wheat,  &c. 

At  the  trial,  the  plaintiffs  gave  in  evidence 
the  receipts  of  the  defendants  for  280  bushels 
of  wheat  of  the  first  quality,  in  March,  1818. 
It  was  proved  that  the  wheat  of  the  plaintiffs 
was  thrown  in  bulk  into  large  bins,  and  mixed 
with  other  wheat  which  the  defendants  had 
purchased  for  account  of  other  persons,  and 
received  from  other  customers ;  and  that  no 
flour  was  packed,  marked  and  set  apart  for  the 
plaintiffs,  when  the  mill  of  the  defendants, 
with  all  its  contents,  being  several  thousand 
bushels  of  wheat,  and  about  seventy  barrels 
of  flour,  was  destroyed  by  fire,  May  2,  1818, 
without  any  negligence  or  fault  of  the  defend- 
ants, and  from  some  cause  unknown.  The 
agreement  between  the  parties  was  proved  by 
letters  which  passed  between  them.  On  Dec. 
1,  1817,  the  plaintiffs  addressed  a  letter  to  the 
defendants,  in  which  they  say,  "we  shall 
have,  during  the  ensuing  winter,  a  quantity 
of  wheat  which  we  shall  want  to  sell,  or  get 
floured,  and  wish  to  know  on  what  terms  you 
would  do  it  for  us,  either  exchanging  flour  for 
wheat,  or  grinding  it  at  a  certain  price  per 
barrel.  We  may  send  a  small  quantity  before 
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sleighing,  which  we  wish  to  exchange."  On 
45*]  *Dec.  2,  1817,  the  defendants  answered 
as  follows  :  "  Yours  of  the  date,  Dec.  1st,  is 
received.  In  answer,  we  state  that  our  terms 
in  milling  are:  We  receive  first  quality  wheat, 
and  deliver,  fit  for  market,  one  barrel  of  fine 
flour  for  five  bushels  ;  and  for  inferior  quali- 
ties of  wheat,  one  shilling  deduction,  which  is 
either  to  be  paid  in  wheat  or  cash,  at  our  em- 
ployer's option.  We  also  grind  for  toll,  charg- 
ing one  shilling  per  barrel  for  packing.  We 
can  always  exchange,  at  a  short  notice,  flour 
for  wheat,  on  the  above  terms."  On  Dec.  13, 
1817,  the  plaintiff,  wrote  to  the  defendants,  as 
follows  :  "We  send  you  a  load  of  wheat  which 
we  shall  wish  to  exchange  for  flour.  The  flour 
we  shall  send  for  in  a  few  days,  by  a  teamster 
going  to  Albany." 

On  Aug.  12,  1818,  the  plaintiffs  drew  an 
order  on  the  defendants,  to  wit:  for  "forty-seven 
barrels  of  flour,  being  the  balance  due  us  for 
wheat  sold  you  last  winter."  This  order  was 
presented  to  the  defendants,  who  refused  to 
deliver  the  flour,  assigning  as  a  reason,  that 
their  mill,  storehouse,  &c. ,  with  all  the  con  tents, 
wheat  and  flour,  had  been  destroyed  by  fire, 
originating  from  some  unknown  cause.  They 
observed,  that  previous  to  the  fire  they  had 
flour  on  hand,  which  they  could  have  delivered 
to  the  plaintiffs,  if  it  had  been  demanded. 

Mr.  Talcot,  for  the  plaintiffs,  contended, 
that  as  the  defendants,  instead  of  keeping  the 
wheat  sent  by  the  plaintiffs,  separate  a'nd  dis- 
tinct, had  mixed  it  with  their  own  wheat,  or 
with  that  of  other  persons,  it  was  unlike  the 
common  case  of  sending  wheat  to  a  miller  to 
be  ground  into  flour.  That  it  was  to  be  deemed 
a  contract  of  sale,  or  exchange,  of  so  much 
wheat  for  so  much  flour ;  and  therefore,  the 
wheat,  after  its  delivery,  was  not  at  the  risk  of 
the  plaintiffs,  but  of  the  defendants.  He  cited 
2  Johns.,  13  ;  2  Com.  onCont.,  212  ;  Jones  on 
Bailment,  90;  Poth.,  Traite  du  Contrat  de 
Vente,  part  4,  n.  307. 

To  show  that  the  plaintiff  might  abandon 
the  count  on  the  special  agreement,  and  re- 
cover on  the  general  count  for  goods  sold  and 
delivered,  &c.,  he  cited  1  T.  R.,  133;  1  Bos.  & 
P.,  354 ;  1  H.  Bl.,  287  ;  1  Chit.  PL,  338,  339  ; 
46*]*7  Johns.,  132  ;  10  Johns.,  36  ;  12  Johns., 
274  ;  13  Johns.,  94  ;  14  Johns.,  326. 

Mr.  E.  Clark,  contra. 

SPENCER,  Oh.  J.,  delivered  the  opinion  of 
the  court  (after  stating  the  facts): 

The  question,  upon  this  state  of  facts,  is,  on 
whom  is  the  loss  to  fall — it  being  proved  that 
the  defendants  were  not  guilty  of  any  negli- 
gence in  regard  to  the  burning  of  the  mill  and 
store  ;  and  that  there  was  no  default  in  de- 
livering flour  according  to  the  contract,  until 
after  the  destruction  of  the  mill. 

It  cannot,  with  any  kind  of  propriety,  be 
asserted  that  these  facts  show  a  sale  of  the 
wheat  to  the  defendants.  On  the  contrary,  it 
is  manifest  that  no  sale  was  ever  contemplated 
by  either  of  the  parties.  If  the  defendants  had 
kept  this  wheat  specifically  by  itself,  there 
would  have  been  no  ground  for  saying  that 
they  were  liable  for  the  loss.  The  general  law 
of  bailment  was  very  ably  discussed  by  Lord 
Holt,  in  Ooggs  v.  Barnard,  2  Ld.  Raym.,  909  ; 
and  although  his  general  division  of  bailments 
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is  imperfect,  as  respects  the  delivery  of  goods 
to  a  tradesman  or  manufacturer  to  operate 
upon;  yet  in  all  his  divisions,  he  does  not  con- 
sider a  bailee  responsible  for  inevitable  acci- 
dents, unless  he  be  a  person  exercising  a  pub- 
lic employment ;  such  as  a  common  carrier, 
common  hoyman,  master  of  a  ship,  an  inn- 
keeper, &c  These  are  bound  to  answer  for 
the  goods,  at  all  events,  except  where  the  loss 
is  attributable  to  the  act  of  God,  or  the  enemies 
of  the  King.  This,  he  considers  truly,  to  be 
a  politic  establishment,  contrived  by  the  policy 
of  the  law,  for  the  safety  of  all  persons,  the 
necessity  of  whose  affairs  oblige  them  to  trust 
these  sorts  of  persons,  that  they  may  be  safe  in 
their  ways  of  dealing.  Sir  William  Jones,  in 
his  Treatise  on  Bailment,  has  altered  the  ar- 
rangement of  Lord  Holt's  division  of  bail- 
ments, and  has  reduced  his  six  kinds  to  five, 
which  he  had  rendered  more  definite  and  com- 
prehensive. His  fifth  class  is  locatum,  or  a 
hiring,  which,  he  says,  is  always  for  reward. 
He  subdivides  the  locatum  into,  1st.  Locatio 
rei,  by  which  the  hirer  gains  the  temporary  use 
of  the  thing  ;  and,  3d.  Locatio  operis  fadendi, 
when  work  and  labor,  *or  care  and  [*47 
pains,  are  to  be  performed  or  bestowed  on  the 
thing  delivered  ;  or,  3d.  Locatio  operis  mercium 
vehendarum,  where  goods  are  bailed,  for  the 
purpose  of  being  carried  from  place  to  place, 
either  to  a  public  carrier  or  a  private  person. 
With  regard  to  the  first — locatio  conductio  ret 
— Sir  William  Jones  correctly  concludes  that 
the  hirer  is  not  bound  to  more  than  an  or- 
dinary d-egree  of  diligence ;  that  is,  such  dili- 
gence as  all  prudent  men  use  in  keeping  their 
own  goods.  As  to  the  second,  or  locatio  operis 
faciendi:  "  If,"  he  says,  "  Titius  deliver  silk 
or  velvet  to  a  tailor,  for  a  suit  of  clothes,  or  a 
gem  to  a  jeweller  to  be  set  or  engraved,  or 
timber  to  a  carpenter  for  the  rafters  of  his 
house  ;  the  tailor,  the  engraver  and  the  builder, 
are  not  only  obliged  to  perform  their  several 
undertakings,  in  a  workmanly  manner,  but 
since  they  are  entitled  to  a  reward,  either  by 
express  bargain  or  by  implication,  they  must 
also  take  ordinary  care  of  the  things  respect- 
ively bailed  to  them  : "  and  he  proceeds  to 
illustrate  his  position  by  reference  to  cases, 
and  concludes,  that  in  whatever  point  of  view 
this  bailment  be  considered,  no  more  is  regular- 
ly demandable  of  the  bailee  than  the  care 
which  every  prudent  man  takes  of  his  own 
property. 

He  says,  "it  maybe  right,  also,  to  mention 
that  the  distinction  before  taken,  in  regard  to 
loans,  between  an  obligation  to  restore  the 
specific  things,  and  a  power  or  necessity  of 
returning  others  of  equal  value,  holds  good 
likewise  in  the  contracts  of  hiring  and  deposit- 
ing ;  in  the  first  case,  it  is  a  regular  bailment ; 
in  the  second,  it  becomes  a  debt."  He  divides 
loans  into  those  that  are  for  use,  and  those 
that  are  for  consumption.  The  first  are  to  be 
returned  specifically,  and  the  owner  must 
abide  the  loss,  if  they  perish,  through  any  acci- 
dent which  a  careful  and  vigilant  man  could 
not  have  avoided.  The  second,  such  as  lend- 
ing wine,  corn  and  other  things,  which  are  to 
be  restored  in  equal  value  or  quantity  ;  as 
these  specific  things  are  not  to  be  returned,  the 
absolute  property  of  them  is  transferred  to  the 
borrower,  who  must  bear  the  loss,  however 
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inevitable  the  misfortune  by  which  they  are 
destroyed  ;  and  he  cites  the  Digest,  19,  2,  81. 
and  Bynkershoeck  Obs.  Jur,  Rom.,  lib.  8, 
commenting  on  what  he  calls  the  famous  law 
of  Alfenus,  says :  "If  an  ingot  of  silver  be 
48*]  delivered  *to  a  silversmith  to  make  an 
urn,  the  whole  property  is  transferred,  and  the 
employer  is  only  a  creditor  of  metal  equally 
valuable,  which  the  workman  engages  to  pay 
in  a  certain  shape."  "The  smith  (says  Sir  W. 
Jones)  may  consequently  apply  it  to  his  own 
use,  but  if  it  perish,  even  by  unavoidable  mis- 
chance, or  irresistible  violence,  he,  as  owner  of 
it,  must  abide  the  loss,  and  the  creditor  must 
have  his  urn  in  due  time.  It  would  be  other- 
wise, no  doubt,  if  the  same  silver,  on  account 
of  its  peculiar  fineness,  or  any  uncommon 
metal  according  to  the  whim  of  the  owner, 
were  agreed  to  be  specifically  delivered  in 
the  form  of  a  cup  or  standish."  I  am  not 
aware  of  a  case  in  the  courts  of  common 
law,  where  a  question  like  this  has  arisen; 
and  it  seems  to  me  that  the  case  cited  and  com- 
mented on  by  Bynkershoeck,  if  it  be  analogous, 
does  •  not  govern  this  case.  It  was  not  the 
intention  of  the  parties  here  that  the  plaintiffs 
should  sell  and  the  defendants  buy  wheat,  or 
that  the  defendants  should  sell  and  the  plaint- 
iffs buy  flour.  In  other  words,  it  was  not  the 
intention  that  the  one  should  sell  wheat  for 
flour,  and  the  other  flour  for  wheat. 

The  object  was,  that  as  the  plaintiffs  had 
wheat  which  they  wished  to  turn  into  flour, 
and  as  the  defendants  had  a  mill  adapted  to 
its  manufacture,  the  plaintiffs  should,  for  a 
certain  quantity  of  wheat  of  a  given  kind,  re- 
ceive a  certain  quantity  of  flour  of  a  particular 
kind.  I  have  already  observed,  and  Sir  Will- 
iam Jones  and  all  the  cases  justify  the  position, 
that  if  the  same  wheat  delivered  by  the  plaint- 
iffs was  to  be  manufactured  for,  and  delivered 
to  them,  the  defendants,  clearly,  would  not 
have  been  responsible  for  the  present  loss.  But 
the  plaintiff's  wheat  was  mixed  with  other 
wheat  belonging  either  to  the  defendants  or 
other  persons.  I  confess  1  do  not  see  how  that 
alters  the  case,  unless  we  are  to  presume,  with- 
out evidence,  that  it  was  mixed  with  an  infe- 
rior quality  of  wheat.  If  it  was  put  with  wheat 
of  exactly  the  same,  or  of  a  superior  quality, 
the  act  was  not  injurious  to  the  plaintiffs.  Its 
identity  was  destroyed,  but  that  was  entirely 
immaterial,  if  there  yet  remained  wheat  of  the 
first  quality.  The  plaintiffs  expected  that  the 
identity  was  to  be  changed  in  the  manufacture. 
I  presume  that  neither  party  contemplated  that 
the  plaintiffs'  wheat  was  to  be  kept  separate 
49*]  from  other  wheat  of  the  *same  quality  ; 
for  it  is  no  part  of  the  contract  that  the  flour 
to  be  delivered  by  the  defendants  should  be 
manufactured  out  of  the  plaintiffs'  identical 
wheat.  The  whole  case  shows  that  there  had 
been  no  default  in  delivering  flour  according 
to  the  contract ;  and  why  should  the  plaintiffs' 
delay  in  calling  for  the  flour  be  at  the  defend- 
ant's risk?  It  appears,  too  clearly,  that  a  much 
larger  quantity  of  wheat  than  was  necessary 
to  supply  the  plaintiffs  with  flour  when  manu- 
factured, was  in  the  mill  when  it  was  destroyed. 
I  cannot  consent  to  engraft  the  rule  of  the 
civil  law,  as  stated  by  Sir  Wm.  Jones,  into  our 
code  ;  and  as  I  perceive  here  no  principles  of 
law  or  justice  to  render  the  defendants  liable, 
71  fi 


1  think  they  should  have  judgment.     I  have 
not  examined   the  technical  objections,  being 
satisfied  on  the  main  ground. 

Judgment  for  ttie]defendants. 

Distinguished— 3  Mason,  480. 

Overruled— 21  Wend.,  85 ;  2  N.  Y..  156 :  4  N.  Y..  90 ; 

2  Barb.,  524. 


HENRY  v.  BROWN. 

Pleading — Bond — W  hat  Immaterial  Variance — 
Notice  of  Assignment,  by  Assignee,  to  Obligor — 
What  Amounts  to  Waiver  of  Set-off  against 
Assignor. 

A  small  variance  between  the  oyer  of  a  bond  and 
the  declaration,  is  not  regarded ;  as  where  in  the 
oyer  the  words  were  "or  delay,"  and  in  the  decla- 
ration "or  other  delay,  "the  variance  was  held  im- 
material. 

Where,  on  receiving-  notice  from  the  assignee  of 
a  bond,  of  the  assignment,  the  obligor  paid  to  the 
assignee  $100,  and  promised  to  pay  the  balance 
without  mentioning-  any  demand  against  the  as- 
signor, or  set-off ;  in  an  action  afterwards  brought 
on  the  bond,  it  was  held  that  the  defendant  could 
not  set-off  any  demand  against  the  assignor,  exist- 
ing prior  to  the  bond ;  but  that  it  was  to  be  pre- 
sumed from  the  promise  of  the  defendant,  and  his 
silence  on  the  subject  of  the  set-off,  that  his  claim 
against  the  obligee  had  been  previously  settled. 

Citations— 5  Com.  Dig.,  125,  B.  4:  2  Salk.,  659:  16 
Johns.,  51,  226;  5  Johns.,  193;  1  Johns.  Cas.,  51;  2 
Johns.  Cas.,  131 ;  3  Johns.,  425 ;  4  D.  &  E.,  340 ;  15 
Johns..  405. 

THIS  was  an  action  of  debt  on  a  bond,  tried 
at  the  Oneida  Circuit,  in  Sept.,  1820,  be- 
fore Mr.  Justice  Yates.  The  defendant,  after 
craving  oyer  of  the  bond  and  condition, 
pleaded  non  estfactum.  At  the  trial  the  plaint- 
iff proved  the  bond,  dated  Oct.  12,  1819,  con- 
ditioned to  pay  $1,200,  in  six  annual  install- 
ments ;  but  the  defendant's  counsel  objected 
to  its  being  read  in  evidence,  because  there 
was  a  variance  between  the  oyer  of  the  condi- 
tion delivered  to  the  defendant,  and  the  orig- 
inal. The  words  in  the  condition  of  the  bond 
were  "without  any  fraud  or  other  delay,"  and 
in  the  oyer  "without  any  fraud  or  delay," 
omitting  the  word  "other."  The  objection  was 
overruled  by  the  judge.  The  defendant 
then  offered  in  evidence,  under  a  notice  of  set- 
off,  a  promissory  note  of  *the  plaintiff  to  [*5O 
the  defendant,  for  $100,  dated  Nov.  30,  1818. 
The  plaintiff's  counsel  objected  to  the  evi- 
dence of  set  off .  on  the  ground  that  the  bond 
was  assigned  on  Oct.  25,  1819,  by  a  writing 
indorsed  thereon,  to  J.  Kirkland,  and  notice 
thereof  given  to  the  defendant,  who  had  ac- 
knowledged the  notice,  and  paid  K.  $100,  and 
promised  to  pay  the  balance,  without  claiming 
any  set-off  whatever.  To  support  this  objec- 
tion, the  plaintiff  gave  in  evidence  a  letter  of 
the  defendant,  dated  Jan.  10,  1820,  to  K.,  the 
assignee  of  the  bond,  in  which,  after  men- 
tioning that  the  bond  was  given  for  lands,  and 
that  there  was  some  dispute  about  the  title, 
about  which,  however,  he  had  no  doubt,  he 
adds,  "as  the  bond  was  assigned  to  you  before 
it  became  due,  and  as  you  politely  gave  me 
notice  thereof,  I  will  (unless  the  title  should 
fail)  adjust  the  same."  "I  send  you  my  check 
for  $100,  payable  in  forty  days;  should  H., 
the  plaintiff,  be  here,  which  I  expect  shortly, 
I  will  make  an  arrangement  for  the  balance, 
probably  before  the  forty  days."  The  letter 
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of  K.,  giving  the  defendant  notice  of  the  as- 
signment to  him,  was  dated  Dec.  20,  1819. 
The  $100  were  shown  to  have  been  indorsed 
on  the  bond.  The  note  offered  by  way  of  set- 
off  was  received,  reserving  the  question  as  to 
its  admissibility  ;  and  the  defendant,  who  was 
an  attorney  of  this  court,  gave  further  evi- 
dence, by  way  of  set-off,  of  several  taxed  bills 
of  costs,  &c. ,  as  an  attorney  in  several  suits, 
in  which  the  plaintiff  and  others  were  plaint- 
iffs ;  and  it  was  proved  that  these  services  were 
rendered  prior  to  giving  the  bond. 

A  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court,  on  the  point 
whether  the  evidence  of  set-off  ought  to  have 
been  received. 

The  case  was  submitted  to  the  court  without 
argument. 

WOODWORTH,  J. ,  delivered  the  opinion  of 
the  court : 

The  variance  does  not  alter  the  sense  ;  it  was 
not  in  a  material  part  of  the  instrument,  nor 
51*]  was  the  defendant  surprised  *The  ob- 
jection ought  not  to  prevail,  unless  there  is 
some  strict  rule  of  law,  uniformly  acted  upon, 
which  does  not  allow  the  court  to  consider  it 
immaterial. 

In  5  Com.  Dig.,  125,  B.  4,  it  is  laid  down 
that  a  small  variance  between  the  obligation, 
upon  oyer.  and  the  declaration  does  not  avoid 
it;  as  if  the  declaration  on  a  bill  is,  that  "  he 
will  pay,"  and  the  bill  says  "if  he  pay,"  the 
variance  is  immaterial.  In  2  Salk.,  659,  the 
deed  declared  on  was  dated  March  30,  Anno 
Domini  1701,  the  oyer  was  on  March  30,  1701, 
and  held  no  variance.  These  authorities  suffi- 
ciently show  that  variances  like  the  present 
have  been  disregarded.  They  are,  in  no  point 
of  view,  material,  and  ought  not  to  defeat  the 
manifest  justice  of  the  cause;  if  it  were  other- 
wise, the  oyer  is  clearly  amendable  by  this 
court,  so  that  the  defendant  cannot  succeed  on 
this  ground. 

The  next  question  is,  whether  the  defendant 
is  entitled  to  the  benefit  of  a  set-off.  The  bond 
is  dated  Oct.  12,  1819;  it  was  assigned,  on  the 
25th  of  the  same  month,  to  Joseph  Kirkland, 
who  gave  notice  thereof  to  the  defendant  in 
December  following.  The  letter  of  the  defend- 
ant to  Kirkland,  dated  Jan.  20, 1820,  was  not 
written  with  a  view  to  a  compromise,  but 
promises  to  adjust  the  bond  with  Kirkland, 
unless  the  title  to  the  land,  for  which  the  bond 
was  given,  should  fail.  There  is  no  suggestion 
that  the  defendant  had  any  demand  against  the 
plaintiff,  or  contemplated  any  deduction  by 
way  of  set  off ;  the  failure  of  title  is  the  only 
contingency.  At  the  trial,  the  defendant 
offered  in  evidence  a  note  of  $100,  given  by  the 
plaintiff  to  the  defendant,  nearly  a  year  before 
the  giving  of  the  bond,  and  several  bills  of 
costs  for  services  as  attorney  in  certain  suits, 
wherein  the  plaintiff,  and  two  other  persons, 
were  plaintiffs;  the  services  had  all  been  ren- 
dered before  the  giving  of  the  bond.  It  was 
not  pretended  that  the  title  had  failed,  so  that 
the  defendant's  letter  containing  a  promise  to 
adjust  the  bond,  became  absolute. 

I  think  this  case  comes  precisely  within  the 
principle  decided  in  Gould  v.  Uhase,  16  Johns., 
226,  that  where  the  defendant  having  executed 
a  promissory  note,  afterwards  promised  the 
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assignee  of  the  note  to  pay  it,  he  cannot,  in  an 
*action  brought  on  the  note,  by  the  [*52 
assignee,  in  the  name  of  the  payee,  set-off 
demands  which  he  had  against  the  nominal 
plaintiff,  prior  to  the  making  of  the  note, 
merely  upon  proving  those  demands,  without 
further  explanation,  as  it  is  to  be  presumed 
from  the  fact  of  his  subsequently  giving  a  note, 
coupled  with  his  promise  to  the  assignee  to  pay 
it,  that  the  subject  of  the  set-off  had  been  pre- 
viously satisfied.  In  addition  to  this,  the 
defendant  paid  $100  to  the  assignee,  which, 
together  with  the  other  facts,  very  satisfacto- 
rily proves  that  the  set-off  relied  on  had  been 
in  some  way  settled  between  the  obligor  and 
obligee.  The  same  doctrine  is  recognized  in 
Eels  v.  Finch,  5  Johns.,  193. 

That  the  rights  of  the  assignee  of  a  chose  in 
action  will  be  protected  in  a  court  of  law,  is 
not,  at  this  day,  questionable.  (1  Johns.  Cas., 
51;  2  Johns.  Cas.,  121;  3  Johns.,  425;  4  D.  & 
E.,  340;  15  Johns.,  405;  16  Johns.,  51.)  Good 
faith  required  the  defendant,  after  he  received 
notice  of  the  assignment,  and  when  he 
answered  the  letter  of  the  assignee  which  gave 
him  notice,  to  state  the  set-off,  if  he  had  any, 
or  intended  to  place  his  defense  on  that  ground. 
He  has  not  done  so,  but  has  remained  silent; 
and  thereby  gave  the  assignee  a  right  to  calcu- 
late on  the  payment  of  the  whole  bond. 

We  are  of  opinion  that  the  defendant  is  pre- 
cluded from  setting  up  this  defense,  and  that 
the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

Cited  in— 9  Cow.,  419 ;  5  Wend.,  351 ;  5  Mason,  216. 
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Promise  to  Manumit  Slaves,  on  Delivery  of 
Promissory  Note — Failure — Note  Void,  in 
Hands  of  Skive  Owner,  for  Want  of  Considera- 
tion— Manumission  not  Delivered. 

G.,  the  owner  of  a  slave,  told  him  that  if  he  would 
procure  good  notes  for  $200,  and  give  his  own  note 
for  $75,  he  would  immediately  manumit  and  set  free, 
him,  his  wife  and  child  ;  and  the  slave,  accordingly, 
procured  notes  for  $200,  &c.,  which  G.  approved ; 
and  made  out  a  deed  of  manumission,  and  procured 
the  usual  certificate  from  the  overseers  of  the  poor; 
but  refused  to  deliver  the  deed,  and  kept  it  and  the 
other  papers  in  his  hands  for  more  than  two  years, 
during:  which  time  he  held  the  man,  his  wife  and 
child  as  his  slaves.  In  an  action  brought  on  one  of 
the  notes  so  procured  by  the  slave,  and  delivered  to 
G.  against  the  maker,  it  was  held  that  there  was  a 
failure  of  the  consideration  on  which  the  notes  were 
given,  and  that  G.  was  not  entitled  to  recover. 

It  seems,  that  though  the  owner  of  a  slave  exe- 
cutes a  deed  of  manumission,  but  does  not  deliver  it 
to  the  slave,  or  to  some  person  for  his  benefit,  the 
manumission  is  not  complete  and  the  slave  is  not 
free. 

Citation— 14  Johns.,  324. 

THIS  was  an  action  of  assumpsit  tried  before 
Mr.  Justice  Woodworth,  at  the  Herkimer 
Circuit,  in  June,  1820,  when  a  verdict  was 
taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  court  on  the  following  case:  the  declara- 
tion was  on  a  promissory  note  for  $100,  drawn 
by  the  defendant,  and  payable  to  the  plaintiff 
(not  to  his  order).  By  a  special  indorsement, 
the  note  was  assigned  by  the  payee  to  Freder- 
ick Getman,  to  be  collected  at  his  own  risk  and 
expense.  Getman  was,  therefore,  the  real 
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plaintiff.  The  defense  was  an  alleged  want  of 
consideration  for  the  note  ;  or  failure  of  the 
condition  on  which  it  was  given.  The  facts 
as  they  appeared  at  the  trial  were,  that  Petry 
sold  a  negro  man  (Tom)  and  his  wife  and  child, 
as  slaves,  to  Frederick  Getman,  and  took  Get- 
man's  note  for  the  price.  Soon  afterwards, 
in  the  fall  of  1815,  Getman  told  the  negro 
(Tom)  that  if  he  would  procure  good  notes  to 
the  amount  of  $200,  payable  to  Petry,  to  whom 
Getman  was  indebted  for  the  negroes,  and 
would  give  his  own  note  to  Getman  for  $75, 
he  would  immediately  manumit  the  negro  and 
his  wife  and  child.  The  negro  accordingly 
procured  good  notes  to  the  amount  of  $200, 
payable  to  Petry  (of  which  the  note  in  ques- 
tion formed  a  part),  and  delivered  the  notes  to 
Getman,  his  master.  It  appeared  by  a  letter 
from  Petry,  dated  Nov.  5.,  1815,  that  he 
approved  of  the  notes  as  good  ;  and  agreed 
with  Getman  to  accept  them,  to  be  applied  on 
Getman's  note  to  him. 

On  Nov.  7,  1815,  Getman  made  out  a  formal 
instrument  of  manumission  for  the  three  slaves 
and  subscribed  his  name  to  it;  and  on  the  same 
day  procured  from  the  overseers  of  the  poor 
a  certificate  that  the  slaves  were  of  sufficient 
ability  to  provide  for  themselves.  But  Getman 
refused  to  deliver  the  instrument  of  manumis- 
sion and  kept  the  papers  in  his  own  hands, 
until  Apr.  7,  1818,  when  he  delivered  them  to 
the  town  clerk  to  be  recorded.  During  the 
time  that  he  so  held  the  papers,  Getman  exer- 
cised control  and  dominion  over  the  negoes,  as 
54*]  his  slaves.  *He  hired  out  Tom,  and 
received  part  of  his  wages.  He  told  the 
negroes  that  "  they  were  as  much  his  slaves  as 
ever  they  were  ;  and  that  he  did  not  know  but 
he  should  sell  them."  It  was  proved  that  dur- 
ing that  time  he  did  offer  to  sell  them. 

Mr.  Feeter  for  the  plaintiff. 

Mr.  Ford,  contra. 

PLATT,  J.,  delivered  the  opinion  of  the 
court : 

The  note  on  which  this  suit  is  brought,  was 
undoubtedly  given  by  the  defendant  in  con- 
sideration of  the  promise  of  Getman  that  he 
would  "  immediately"  manumit  the  negroes  ; 
and  although  the  note  is  made  payable  to  Petry, 
yet  it  is  clear  that  the  original  contract  was 
made  by  Getman,  the  present  assignee,  and 
holder  of  the  note  ;  and  there  is  no  evidence 
that  the  note  was  ever  delivered  to  Petry.  The 
fair  presumption  from  the  evidence  is  that 
it  has  remained  in  the  hands  of  Getman  ever 
since  it  was  given. 

The  points  made  are  :  1st.  That  the  want 
of  consideration  is  no  defense  to  the  note  in  the 
hands  of  the  assignee  ;  and  2d.  That  there  has 
been  no  failure  of  consideration,  because  the 
negroes  have,  in  fact,  been  manumitted. 

I  am  decidedly  against  the  plaintiff  on  both 
points. 

An  assignee  of  a  promissory  note  in  the 
usual  course  of  business,  who  receives  it  with- 
out notice  of  a  defect  of  consideration,  is  pro- 
tected against  such  a  defense.  But  it  would 
be  an  outrageous  perversion  of  the  rule  to  con- 
sider Getman  as  standing  in  that  situation. 

As  to  the  second  point  ;  the  promise  on  the 
part  of  Getman  was  to  manumit  the  slaves  im- 
mediately on  receiving  the  notes  for  $200;  and 
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the  case  shows  that,  although  the  notes  were 
delivered  to  him,  in  strict  compliance  with  his 
proposal,  yet  he  in  fact  refused  to  manumit 
the  slaves  until  two  years  and  five  months  after- 
wards ;  and  in  the  meantime  treated  them  as 
his  slaves. 

I  think  it  is  clear  that  until  the  certificate  of 
manumission  passed  out  of  the  hands  of  the 
master,  by  an  actual  delivery,  the  negroes 
continued  to  be  his  slaves.  (Case  of  Nan 
Mickle,  14  Johns.,  324.) 

The  note  was  to  take  effect  upon  a  condition 
which  has  *not  been  performed.  A  [*55 
delay  of  upwards  of  two  years  was  a  gross  and 
material  violation  of  the  contract.  In  no  case 
can  time  be  deemed  more  essential.  The  note 
was  made  payable  five  months  from  its  date  ; 
yet  it  remained  a  matter  of  entire  uncertainty 
for  two  years  afterwards,  whether  the  eman- 
cipation would  ever  be  made.  This  delay 
operated  as  a  fraud  upon  the  defendant,  be- 
cause it  deprived  him  of  all  means  of  procur- 
ing indemnity  for  this  note,  which  he  gener- 
ously lent  to  the  negroes  as  the  price  of  their 
freedom. 

Even  admitting  that  the  manumission  was 
legally  consummated,  without  any  delivery  of 
the  certificate  ;  and  that  the  negroes  might 
have  asserted  their  freedom  as  soon  as  the 
paper  was  signed  ;  yet  I  think  it  sufficient  to 
bar  this  suit  that,  in  fact,  Getman  claimed  and 
exercised  his  power  over  them  as  master,  and 
actually  held  them  as  slaves  in  violation  of  his 
agreement,  until  he  afterwards  chose  to  deliver 
the  certificate.  Their  freedom  was  the  con- 
sideration for  this  note  ;  of  that  freedom  he 
wrongfully  deprived  them  ;  and  it  would  be 
an  insult  to  the  law,  and  to  common  sense,  to 
say  that  his  restraint  of  their  liberty  was  illegal 
and  therefore  it  ought  not  to  be  objected  to 
him,  when  he  claims  the  price  of  that  liberty. 

The  defendant  is,  therefore,  entitled  to  judg- 
ment. 


*OVERSEERS  OF  CHATHAM      ["56 
OVERSEERS  OF'MIDDLEFIELD. 

Paupers — Settlement  of —  Construction  of  Act 
Concerning — Persons  "  Coming  Directly  from 
some  Foreign  Port  or  Place. " 

Paupers  coming  directly  from  another  state,  do 
not  gain  a  settlement  merely  by  a  year's  residence. 
The  2d  section  of  the  Act  Relative  to  the  Poor  (sees. 
24,  ch.  184),  applies  only  to  mariners  and  other  per- 
sons coming  from  some  port  or  place  out  of  the  TJ. 
S..  directly  into  this  State. 

Citations— Act,  April  8.  1808,  ch.  192 ;  Act,  April 
5, 1817,:ch.  177. 

ON  certioram  to  the  Court  of  General  Sessions 
of  the  Peace  of  Otsego  County.  By  the 
return  it  appeared  that  Mary  Reynolds,  alias 
Mary  Old,  was  born  and  settled  in  the  town 
of  Great  Barrington,  in  the  State  of  Mass. ;  and 
in  1812,  being  of  the  age  of  twenty-two  years, 
and  in  good  health,  she  came  directly  to  the 
town  of  Chatham  where  she  resided  thirteen 
months,  and  continued  in  good  health.  She 
then  went  to  reside  in  Middlefield,  where  she 
had  several  bastard  children,  and  continued  to 
reside  there  until  Dec.  22d,  1818,  when  she 
was  removed,  with  her  children,  by  the  order 
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of  two  justices  of  the  peace,  to  Chatham  as  the 
place  of  her  legal  settlement.  On  appeal  to 
the  Court  of  Sessions,  the  order  of  the  justices 
was  affirmed. 

The  case,  on  the  return,  was  submitted  to 
the  court  without  argument. 

The  question  was,  whether  the  pauper,  by 
her  former  residence,  during  thirteen  months 
in  Chatham,  gained  a  legal  settlement  there. 

The  "Act  for  the  Relief  and  Settlement  of 
the  Poor,"  passed  Apr.  8,  1801  (1 K.  &  R.,  566, 
sess.  24,  ch.  184,  sec.  2),  after  denning  what 
should  give  a  settlement  to  persons  in  general, 
declared  "  that  all  mariners  coming  into  this 
State,  and  having  no  settlement  in  this 
State,  or  in  any  of  the  U.  S.  of  America,  and 
every  other  healthy  able-bodied  person  coming 
directly  from  some  foreign  port  or  place  into 
this  State,  shall  be  deemed  and  ad  judged  to  be 
legally  settled  in  the  city  or  town  in  which  he 
or  she  shall  have  first  resided  for  the  space  of 
one  year." 

57*]  *Per  Curiam.  We  are  clearly  of 
opinion  that  "coming  directly  from  some  for- 
eign port  or  place,"  means  coming  from  some 
port  or  place  out  of  the  U.  S.,  without  passing 
through  either  of  the  sister  states  into  this 
State. 

The  word  "directly"  has  otherwise  no  mean- 
ing. For  it  is  impossible  that  a  person  could 
come  into  this  State  without  coming  "directly" 
from  a  foreign  port  or  place,  if  the  sister  states 
are  to  be  included  in  the  words  "  foreign  port 
or  place."  Those  words  are  here  used  in  their 
popular  sense.  The  Legislature  had  in  view 
imported  paupers,  or  poor  emigrants  from 
Europe,  and  meant  to  discriminate  between 
such  as  came  directly  to  this  State  and  such  as 
might  first  arrive  in  another  state,  and  after- 
wards find  their  way  here.  It  could  not  have 
been  intended  to  adopt  paupers  coming  from 
the  other  states,  and  allow  them  a  settlement 
here  merely  on  a  year's  residence.  There  was 
no  motive  or  reason  for  such  a  law.  On  the 
contrary,  we  find  that  by  the  Act  of  Apr.  8, 
1808  (ch.  192),  and  the  Act  of  Apr.  5.  1817 
(ch.  177),  new  and  increased  impediments  are 
created  against  allowing  a  settlement  to  per- 
sons coming  from  the  other  states. 

The  order  of  the  justices  ought  to  have  been 
for  the  removal  of  the  paupers  to  Great  Bar- 
rington  ;  and  the  order  of  the  Sessions  must, 
therefore  be  quashed. 

Order  Quashed. 

Distinguished-1  Blatchf .  &  H..  71. 
Cited  in-19  Johns.,  377. 
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*THE  PEOPLE 

v. 
FOOT,  Impleaded  with  ATWATER. 


Council  of  Appointment  —  Created  by  Constitution 
—  Legislature  Cannot  Prescribe  Method  of 
Executing  Constitutional  Trust. 

The  Council  of  Appointment  being  created  by  the 
Constitution,  with  certain  powers,  the  Legislature 
cannot  prescribe  to  them  the  manner  in  which  they 
are  to  execute  those  powers,  or  prevent  their 
removing  an  incumbent  from  office,  and  appointing 
a  successor  whenever  they  think  fit, 
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The  13th  section  of  the  Act  (sess.  31,  ch.  216), 
passed  April  11,  1808,  which  directs,  that  if  the 
Council  of  Appointment  are  satisfied  that  a  Com- 
missioner for  Loaning  Money  has  faithfully  dis- 
charged the  duties  of  his  office,  they  may  accept  his 
resignation,  and  appoint  another  in  his  place,  is, 
therefore,  of  no  effect.  And  where  a  surety  for  such 
officer  is  sued  on  the  bond  given,  pursuant  to  the 
Act,  for  the  faithful  discharge  of  his  duties,  it  is  no 
defense  that  the  Commissioner,  after  a  default,  re- 
signed his  office,  which  was  immediately  accepted 
by  the  Council,  and  a  successor  appointed,  whereby 
the  defendant  was  lulled  into  security,  &c. 


was  an  action  of  debt  on  a  bond,  given 
JL  by  Russel  Atwater,  one  of  the  Commis- 
sioners of  Loans  for  the  County  of  St.  Law- 
rence, and  by  the  defendant  Foot,  as  his 
surety,  pursuant  to  the  "  Act  Authorizing  the 
Loan  of  Moneys  to  the  Citizens  of  this  State," 
passed  Apr.  11,  1808.  (Sess.  31,  ch.  216  ;  5 
Webs,  ed.,  393.)  The  condition  of  the  bond 
was  for  the  faithful  performance  of  the  office 
and  duty  of  a  Commissioner  for  Loaning 
Money,  pursuant  to  the  Act,  &c.  The  breach 
assigned  was  for  a  default,  by  R.  A.,  in  the 
payment  of  interest,  to  the  amount  of  $134.19, 
which  he  ought  to  have  paid  into  the  treasury 
on  Julyl,  1517,  but  which  he  had  neglected  to 
do. 

Atwater  resigned  his  office  on  Mar.  19, 
1818  ;  his  resignation  was  accepted  by  the 
Council  of  Appointment,  and  Thomas  J.  Da- 
vies  was,  on  the  same  day,  appointed  Commis- 
sioner for  Loaning  Money  in  the  county,  in  his 
place.  The  suit  was  commenced  in  Jan.  last. 

On  a  case  submitted  to  the  court,  it  was 
agreed  that  if  the  court  should  be  of  opinion 
that  the  defendant  Foot,  as  surety,  was  liable 
for  the  deficiency  of  $134.19,  then  judgment 
for  the  plaintiffs  should  be  entered,  for  that 
amount,  with  interest  ;  otherwise,  a  judgment 
was  to  be  entered  for  the  defendant. 

Mr.  Oakley,  Att'y-Gen.,  for  the  plaintiffs. 

Mr.  B.  F.  Butler,  contra. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court  : 

Atwater  resigned  his  office  March  19,  1818, 
and  the  Council  accepted  his  resignation,  and 
appointed  a  successor.  The  question  is, 
whether  under  the  13th  section  of  the  Act 
referred  to.  the  defendant  is  discharged  as 
surety.  That  section  enacts  that  if  any  of  the 
Commissioners  appointed  under  that  Act,  shall 
desire  to  be  discharged  from  office,  and 
*shall  signify  such  desire  to  the  Council  [*59 
of  Appointment,  the  Council,  upon  being  sat- 
isfied that  such  Commissioner  hath  faithfully 
demeaned  himself,  according  to  the  true  intent 
and  meaning  of  the  Act,  shall  accept  his  resig- 
nation, and  appoint  another  fit  and  proper 
person,  &c. 

The  substance  of  this  provision  is,  that 
when  a  Commissioner  tenders  his  resignation, 
the  Council  of  Appointment  being  satisfied 
that  he  has  faithfully  demeaned  himself  in 
his  office,  may  accept  his  resignation  and  ap- 
point a  successor  ;  but  it  is  implied  by  the 
Act,  that  if  the  Council  are  not  satisfied  that 
he  has  faithfully  demeaned  himself,  they  shall 
not  accept  his  resignation,  nor  appoint  a  suc- 
cessor. The  Council  of  Appointment  is  created 
by  the  Constitution,  and  all  officers,  whether 
civil  or  military,  except  in  a  few  specified 
cases,  hold  their  offices  during  the  pleasure  of 
the  Council.  The  Legislature,  therefore,  can- 
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not  prescribe  to  the  Council  the  mode  or  man- 
ner of  executing  the  constitutional  trust  re- 
posed in  them.  They  cannot  prevent  their  re- 
moving an  incumbent  from  office,  or  accepting 
his  resignation,  whenever  they  see  fit ;  much 
less  can  they  inhibit  the  Council  from  accept- 
ing a  resignation  and  appointing  a  successor. 
The  section  under  consideration  seems  to  con- 
template an  examination  by  the  Council  into 
the  official  conduct  of  a  Commissioner  under, 
this  Act.  This  inquiry,  the  Council  may  or 
may  not  make,  according  to  their  discretion. 
Having  the  constitutional  power  to  remove  an 
incumbent  when  the  Council  see  proper,  it  can 
never  be  required  of  them,  by  a  legislative 
act,  not  to  accept  a  resignation,  or  not  to  con- 
sider the  office  vacant,  and  not  to  fill  it.  The 
Act  introduces  a  new  and  extraordinary  prin- 
ciple ;  if  a  Commissioner  has  failed  to  execute 
his  duties  faithfully,  and  is  desirous  to  retire 
from  office,  his  resignation  is  not  to  be  ac- 
cepted, but  a  faithless  man  is  to  be  retained  in 
office,  because  he  is  faithless. 

This  section  of  the  Act  being  nugatory,  and 
at  war  with  the  constitutional  powers  of  the 
Council,  cannot  avail  the  defendant.  If  he  has 
been  deluded  into  security,  in  consequence  of 
his  knowledge  of  Atwater's  resignation,  and  of 
the  acceptance  of  it,  and  the  appointment  of  a 
successor ;  and  has  thereby  been  thrown  off 
6O*]  his  guard,  and  omitted  to  secure  *him- 
self,  as  by  due  vigilance  he  could  have  done,  it 
is  a  case  strongly  recommending  itself  to  leg- 
islative provision,  but  does  not  form  a  bar  to 
this  suit  in  a  court  of  law. 

Judgment  for  the  plaintiff. 
Cited  in-58  N.  Y.,  549. 


RANDALL  «.  T.  VAN  VECHTEN  ET  AL. 

Public  Agents — Contract  by \  in  such  Character, 
does  not  Render  them  Personally  Liable — 
Assumpsit  Proper  Action,  when  Agents  use 
Private  Seals. 

Where  the  defendants,  describing:  themselves  as  a 
committee  of  the  Corporation  of  the  City  of  Al- 
bany, entered  into  a  written  contract  with  the 
plaintiff,  under  their  respective  hands  and  seals,  for 
a  survey  of  the  City,  &c.,  and  the  Corporation  had 
recognized  their  authority  to  make  the  contract : 
it  was  held  that  the  defendants  were  not  liable  to 
the  plaintiff  in  their  individual  capacities:  but  that 
an  action  of  a#sutn)mt  would  lie  against  the  Corpo- 
ration ;  for,  the  contract  not  being  under  their  cor- 
porate seal,  covenant  would  not  lie  against  them  ; 
and  it  makes  no  difference,  in  regard  'to  a  Corpora- 
tion, whether  the  agent  is  appointed  under  seal  or 
not,  or  whether  he  puts  his  own  seal  to  the  contract 
he  makes  in  their  behalf,  for  the  doctrine  of  merger 
does  not  apply  to  such  a  case. 

Citations— 4  Mass.,  595 ;  13  Johns.,  307 :  7  T.  R.,  207 : 
3  Johns.  Cas..  180;  Cai.,  254;  5  East,  148;  7  Cranch, 
297 ;  12  Johns.,  227  ;  14  Johns.,  118. 

THIS  was  an  action  of  covenant,  tried  before 
Mr.  Justice  Van  Ness,  at  the  Albany  Cir- 
cuit, in  Oct.,  1819. 

Articles  of  agreement  under  the  hands  and 
seals  of  the  parties,  were  entered  into  on  Feb. 
23,  1816,  "  between  Tunis  Van  Vechten, 
James  Warren,  Charles  D,  Cooper,  Chauncey 
Humphrey  and  Isaac  I.  Freyer,  a  committee 

NOTE.— Bonds  executed  by  agents  of  corporation— 
W  hen  agents  personally  liable.  See  Taft  v.  Brew- 
ster,  9  Johns.,  334,  note. 
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appointed  by  the  honorable  the  Corporation  of 
the  City  of  Albany,  for  that  purpose,  of  the 
first  part ;  and  John  Randall,  Jr.,  of  the 
second  part."  By  this  agreement,  the  plaintiff, 
who  is  a  surveyor,  engaged  to  survey  the  City 
of  Albany,  without  unnecessary  delay,  and  to 
make  maps,  reports,  &c.  The  defendants,  on 
their  part,  engaged  to  pay  the  sums  mentioned 
in  the  agreement,  and  make  reasonable  ad- 
vances, &c.  The  defendants  signed  their 
names,  and  affixed  their  individual  seals  to  the 
agreement. 

The  declaration  alleged  a  part  performance 
on  the  part  of  the  plaintiff,  and  a  readiness  to 
proceed  and  complete  the  work  according  to 
the  agreement ;  but  that  the  defendants  re- 
fused to  make  payments,  and  reasonable  ad- 
vances, or  to  suffer  him  to  proceed  in  the 
work  ;  and  that  the  plaintiff  had  sustained 
great  loss,  in  consequence  of  having  purchased 
expensive  instruments  peculiarly  adapted  to 
such  surveys  and  operations,  &c. 

The  defendants  pleaded  the  general  issue, 
with  notice  of  a  special  defense,  on  the  ground 
that  they  executed  the  agreement  as  agents  of 
the  Corporation  of  the  City  of  Albany, 
*and  acted  as  such,  and  were  not,  there-[*(>l 
fore,  liable  in  their  individual  capacities  ;  and 
that  the  plaintiff  had  broken  his  covenants  by 
neglecting  to  do  the  work  in  a  reasonable 
time,  &c. 

It  was  proved,  that  although  the  contract 
was  dated  Feb.  23,  it  was  not  actually  sealed  and 
delivered  until  Apr.  17,  1816,  after  the  season 
for  surveying  in  the  City  of  N.  Y.  had  com- 
menced, and  after  the  plaintiff  had  engaged 
there,  in  his  usual  occupation,  as  a  surveyor, 
&c.  The  defendants  gave  in  evidence  an  ac- 
count rendered  by  the  plaintiff  to  the  commit- 
tee, addressed  to  the  chairman  as  such  com- 
mitee.  It  appeared  that  the  Corporation,  on 
June  12,  1816,  passed  the  following  resolu- 
tions :  "Resolved,  that  the  chamberlain  pay 
to  John  Randall,  Jr.,  $500  for  surveying  and 
fitting  monuments."  "  Resolved,  that  the 
chamberlain  require  from  Mr.  Randall,  that 
he  proceed,  without  unnecessary  delay,  in 
completing  the  survey  and  work  mentioned  in 
his  contract,  dated  23d  February  last  past." 
The  plaintiff  had  addressed  various  letters  to 
the  defendants,  as  a  committee,  and  a  letter 
from  him  to  the  Mayor  of  the  City  of  Albany, 
was  read  in  Common  Council  on  May  5,  1817, 
and  referred  to  their  council,  on  whose  report 
they  "Resolved,  that  the  contract  on  the  part  of 
the  committee  of  this  Board  and  Mr.  Randall, 
for  the  reasons  and  facts  stated  by  the  attorney 
to  this  Board,  is  void,  and  at  an  end;  and  that 
a  copy  of  this  resolution  be  furnished  to  Mr. 
Randall."  A  verdict  was  taken  for  the  plaint- 
iff, subject  to  the  opinion  of  the  court  on  a 
case. 

Mr.  Henry,  for  the  plaintiff,  contended  that 
the  plaintiff  had  a  right  to  recover  of  the 
defendants,  in  their  individual  capacities.  The 
contract  is  signed  and  sealed  by  the  defend- 
ants, individually,  who  make  themselves  par- 
ties of  the  first  part.  It  is  not  a  contract  in 
the  name  of  the  Mayor,  Aldermen  and  Com- 
monalty of  the  City  of  Albany,  nor  can  the 
Corporation  be  sued  upon  it.  In  White  v. 
Skinner,  13  Johns. ,  307,  it  was  decided  that  if 
a  person  signs  and  seals  a  bond  for  an- 
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other,  without  authority,  he  is  personally 
liable.  If  the  Corporation  are  the  principals, 
they  can  only  be  bound  by  an  adequate 
432*]  authority  on  the  part  of  *their  agents, 
but  is  must  be  shown  that  the  authority  has 
been  duly  executed,  and  in  a  proper  manner. 
In  Taftv.  Brewster,  9  Johns.,  334,  the  defend- 
ants described  themselves  as  Trustees  of  the 
Baptist  Society  of  the  town  of  R.,  &c.,  and 
executed  the  bond  in  their  individual  names, 
and  with  their  private  seals.  It  was  held  to  be 
the  bond  of  the  individuals  who  executed  it, 
not  of  the  Baptist  Society,  who,  not  having 
contracted  in  their  corporate  name,  and  by 
their  corporate  seal,  were  not  bound.  If  the 
defendants  had  sued  the  plaintiff  on  this  con- 
tract for  not  proceeding  with  the  work,  he 
could  not  have  objected  to  their  right  to  bring 
the  action  in  their  own  names. 

Mr.  A.  Van  Vechien,  contra.  A  public  agent, 
acting  within  the  scope  of  his  authority,  is 
not  individually  responsible.  And  where  he 
acts  ostensibly  in  the  line  of  his  official  duty, 
he  will  be  presumed  to  have  acted  in  his  pub- 
lic capacity.  ( Walker  v.  Swartwout.  12  Johns., 
444  ;  Olney  v.  Wickes,  18  Johns.,  122.) 

The  defendants  acted  as  a  committee  of  the 
Corporation  of  the  City  of  Albany,  a  public 
body.  They  are  described  in  the  contract  as  a 
committee  appointed  for  that  special  purpose. 
The  plaintiff  knew  that  they  were  not  con- 
tracting with  him,  as  individuals  ;  and  he  has, 
throughout,  treated  it  as  a  contract  made  with 
the  Corporation,  through  the  defendants,  as 
their  agents.  That  the  agent  contracts  under 
seal,  makes  no  difference.  The  court  will  give 
effect  to  the  agreement,  according  to  the  in- 
tent of  the  parties.  (Hodgson  v.  Dexter,  1  Cr., 
345.)  Besides  an  action  of  assumpsit  will  lie 
against  the  Corporation,  at  the  suit  of  the 
plaintiff.  (Dunn  v.  St.  Andrews  Church,  14 
Johns.,  118;  12  Johns.,  231.) 

Mr.  Henry,  in  reply,  said  that  the  defend- 
ants were  not  public  agents.  Public  agents 
are  agents  of  government,  not  agents  of  a  pri- 
vate corporation.  Such  agents  must  show 
their  authority,  or  they  are  personally  liable. 
Admitting  that  assumpsit  lies  against  the  Cor- 
poration, yet  the  plaintiff  could  not  maintain 
such  an  action,  without  showing  this  agree- 
63*]  ment,  and  then  it  would  appear  to  be  *a 
special  contract  under  seal,  and  the  Corpora- 
tion might  say.you  cannot  recover  on&quantum 
meruit,  for  you  show  that  it  was  a  contract  of 
a  higher  nature,  by  an  instrument  under  the 
seals  of  our  agents.  The  defendants,  then, 
must  be  liable,  as  individuals,  on  this  contract, 
under  their  hands  and  seals,  or  the  plaintiff  is 
without  remedy. 

PLATT,  J.,  delivered  the  opinion  of  the 
court: 

Without  scrutinizing  the  evidence,  I  incline 
to  the  opinion  that  there  has  been  no  breach 
of  the  contract  on  the  part  of  the  plaintiff, 
and  that  he  has  been  willing  to  proceed  in  the 
proposed  work,  without  unreasonable  delay. 
The  fair  construction  of  the  evidence,  I  think, 
warrants  the  conclusion  that  the  change  of 
times  had  produced  a  change  of  views  and 
wishes  on  the  part  of  the  Corporation  ;  that 
in  fact  it  was  inconvenient  to  make  the  pro- 
gressive advances  of  money  ;  and  deeming 
JOHNS.  REP.,  19.  N.  Y.  R.,  8. 


it  •  an  improvident  undertaking,  they  were 
willing  and  desirous  to  get  rid  of  the  con- 
tract. 

But  the  real  question  is,  whether  this  is  a 
personal  covenant,  binding  the  defendants 
individually ;  or  is  it  a  contract  which  binds 
the  Corporation  only. 

There  is  a  distinction  between  the  contracts 
of  public  agents  who  assume  to  act  on  behalf 
of  government,  and  the  contracts  of  private 
agents  who  represent  individual  persons  or 
corporations. 

In  the  first  case,  although  the  government 
cannot  be  sued,  yet  the  agent  is  not  personally 
liable  ;  the  public  faith  is  the  only  security. 
But  in  the  latter  case,  the  person  who  assumes 
to  contract  as  agent  for  an  individual  or  a  cor- 
poration, must  see  to  it  that  his  principal  is 
legally  bound  by  his  act.  For  if  he  does  not 
give  a  right  of  action  against  his  principal, 
the  law  holds  him  personally  liable.  (Tippets 
v.  Walker,  4  Mass.,  595  ;  White  v.  Skinner,  13 
Johns.,  307  ;  7  T.  R.,  207 ;  3  Johns.  Cas.,  180; 
Cai.,  254;  5  East,  148.) 

In  this  case,  it  is  perfectly  evident  that  the 
defendants  contracted  in  the  character  of 
agents  for  the  Corporation,  in  relation  to  a 
subject  exclusively  appertaining  to  the  Corpo- 
ration ;  and  according  to  the  familiar  and  well- 
settled  rules  applicable  to  agents  and  princi- 
pals, the  defendants  are  not  *personally  [*64 
bound  in  this  case,  unless  the  nature  and  form 
of  the  contract  be  such,  as  to  create  no  liabil- 
ity on  the  part  of  the  Corporation.  The 
defendants  signed  and  sealed  this  covenant, 
and  the  plaintiff  was  induced  to  enter  into 
very  onerous  engagements,  and  to  make  large 
expenditures.  The  law  will  not,  therefore, 
allow  the  defendants  to  treat  this  contract  as  a 
nullity  ;  and  in  order  to  excuse  them  from 
responsibility,  it  is  incumbent  on  them  to 
show  that  the  plaintiff  has  a  legal  remedy 
against  the  Corporation.  In  my  judgment, 
they  have  shown,  that  for  any  breach  of  this 
agreement,  in  refusing  to  pay,  or  make  ad- 
vances, the  plaintiff  has  a  remedy,  by  an  action 
of  assumpxit.  against  the  Corporation.  In  the 
case  of  White  v.  Skinner,  13  Johns.,  307.  a 
similar  question  arose ;  but  there  it  was  a 
point  of  special  pleading  ;  and  the  defendant 
was  held  liable,  because  he  merely  styled  him- 
self agent,  and  did  not  aver  that  he  had  author- 
ity to  make  the  contract  as  agent.  Here  the 
question  arises  as  a  matter  of  evidence,  under 
the  general  issue  and  notice. 

At  the  trial,  it  was  not  made  a  question, 
whether  the  Corporation  had  originally  ap- 
pointed the  defendants  their  agents  for  mak- 
ing this  contract.  If  that  point  had  not  been 
tacitly  conceded,  we  must  now  presume  that 
a  formal  power  of  attorney,  or  at  least,  a  reso- 
lution of  the  Board  of  the  Common  Council, 
for  that  purpose,  would  have  been  shown. 
But  it  is  abundantly  proved,  by  several  formal 
resolves  of  the  CommonCouncil,tbat  they  recog- 
nized, adopted  and  ratified  this  contract,  by  a 
variety  of  acts  in  express  reference  to  it.  They 
paid  $1,000,  in  various  payments,  to  the  plaint- 
iff, on  his  presenting  his  bills  for  services  and 
expenses,  under  this  agreement  ;  and  these 
bills  were  charged,  not  to  the  defendants,  but 
expressly  against  the  Corporation.  That  the 
Corporation,  on  the  one  part,  and  the  plaintiff 
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on  the  other  part,  have  mutually  understood 
and  acknowledged  that  they  were  reciprocally 
bound,  and  that  they  were  the  real  and  only 
contracting  parties,  is  apparent  from  the  whole 
case.  I  cannot  entertain  a  doubt,  therefore, 
that  these  defendants  have  proved,  under  their 
notice,  what,  in  the  case  of  White  v.  Skinner, 
the  defendant  was  required  to  aver  in  his  plea, 
65*]  to  wit :  that  they  had  lawful  *authority 
to  bind  their  principals,  according  to  the  terms 
of  the  agreement. 

But  it  has  been  contended  that  the  action 
against  the  Corporation  cannot  be  in  cove- 
nant, but  can  only  be  in  assumpsit,  because,  it 
is  not  a  contract  under  the  corporate  seal ; 
and  that  if  assumpsit  were  brought  against  the 
Corporation,  then  it  would  be  a  good  objec- 
tion that  this  contract  is  under  seal ;  and  that 
the  assumpsit  is  merged  in  the  specialty.  This 
argument,  however,  is  not  solid.  It  cannot 
be  that  the  Corporation  is  absolved,  because 
their  agents  used  their  private  seals  in  exe- 
cuting their  agency.  It  is  important  here  to 
remark  the  difference  between  a  corporation 
and  an  individual  person,  acting  by  an  agent. 
In  the  one  case,  there  is  a  corporate  seal, 
which  is  the  only  organ  by  which  the  body 
politic  can  covenant.  The  seals  of  these  de- 
fendants are  not,  in  any  sense,  the  seals  of 
the  Corporation  ;  but  the  seal  of  an  agent  for 
an  individual  person,  as  his  principal,  is,  in 
law,  the  seal  of  his  principal  ;  and  therefore, 
it  is  that  the  form  of  action  against  the  prin- 1 
cipal,  in  the  one  case  (that  of  a  Corporation), 
is  not  determined  by  the  form  in  which  the 
agent  contracts  ;  while  in  the  other  case  (that 
of  an  individual),  the  action  against  the  prin- 
cipal must  correspond  with  the  form  by  which 
the  agent  contracts  ;  whether  by  seal  or  by 
simple  contract.  Nor  will  it  make  any  differ- 
ence, whether  tne  agents  for  the  Corporation 
were  appointed  under  the  corporate  seal  or  by 
a  resolution  in  their  minutes.  It  may  legally 
be  done  in  either  mode  ;  and  whether  it  be  in 
the  one  mode  or  the  other,  cannot  vary  the 
form  of  action  against  the  Corporation. 

Where  the  real  party  to  the  contract  has 
affixed  his  seal,  the  specialty  implies  a  merger  ; 
and  the  opposite  party  cannot  waive  the  cove- 
nant, and  resort  to  the  assumpsit.  But  this 
rule  has  no  application  here ;  because  the 
Corporation  have  not  affixed  their  seal  to  this 
contract.  The  seals  of  the  agents  are  not 
seals,  as  regards  the  Corporation. 

I  therefore  see  no  bar  to  a  remedy  by  an 
action  of  assumpxit,  on  this  agreement,  against 
the  Corporation.  The  old  doctrine  that  as- 
sumpxit will  not  lie  against  a  Corporation,  is 
66*]  *novv  exploded.  (Bank  of  Columbia  v. 
Adn.  of  Patterson,  7  Cr.,  299;  Danforth  v. 
tichoharie  Turnpike  Co.,  12  Johns.,  227  ;  Dunn 
v.  Rector,  &c.,  14  Johns.,  118.) 

We  are,  therefore,  of  opinion  that  the  ver- 
dict in  this  case  ought  to  be  set  aside,  and  a 
nonsuit  entered. 

Judgment  of  nonsuit. 

Explained-1  Hall.  277,  286. 

Distinguished— 7  Wend.,  30;  7  Abb.  N.  C-,  12. 

Cited  in— 19  Johns..  557 :  1  Cow..  536  ;  7  Cow.,  454 ; 
3  Wend.,  97 ;  4  Wend.,  288  ;  8  Wend.,  485  ;  15  Wend., 
266;  17  Wend.,  41 ;  5  N.  Y.,  241 ;  13  N.  Y..  318 ;  17  N. 
Y..  454  ;  19  N.  Y..  315 ;  64  N.  Y.,  364  ;  75  N.  Y.,  387 ;  1 
Lans.,  212 ;  1  Hun,  565 :  i25  Hun,  140;  3  Barb.,  291 ;  9 
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Barb.,  529 ;  19  Barb.,  77 :  22  Barb.,  614 ;  23  Barb.,  177 : 
30  Barb.,  221 ;  40  Barb.,  136 ;  42  Barb.,  510 ;  4  T.  &  C., 
74;  6  How.  Pr.,  2;  57  How.  Pr.,  105;  10  Abb.  N.  S., 
487 ;  4  Bos.,  93 ;  14  Pet.,  29 ;  8  Bank.  Reg.,  414 ;  9 
Allen,  4  ;  14  Mich.,  215 ;  38  Mo.,  247  :  15  Minn.,  149. 


BISSEL  v.  DRAKE. 

Action  of  Trover,  for  Promissory  Note — Notice 
to  Produce,  Unnecessary — Conversion — Weight 
of  Evidence —  Variance  in  Description. 

In  an  action  of  trover  for  a  promissory  note,  it  is 
not  necessary  to  give  notice  to  the  defendant  to 
produce  the  note  alleged  to  be  converted.  If  the 
note  is  shown  to  be  in  the  possession  of  the  defend- 
ant, or  under  his  control,  the  action  is  notice. 

Where  the  defendant  had  left  the  note  with  an  at- 
torney, a  demand  of  an  order  on  the  attorney,  for 
the  note,  and  a  refusal  by  the  defendant  to  give 
such  order,  contrary  to  his  duty,  is  sufficient  evi- 
dence of  a  conversion. 

Where  the  note  was  described  in  the  declaration 
as  for  8180,  and  the  note,  proved  to  be  in  the  pos- 
session of  the  defendant,  was  for  $300,  the  variance 
was  held  fatal. 

Though  the  declaration  alleged  that  the  note  in 
question  was  to  pay  to  the  plaintiff  or  his  order,  "  a 
certain  sum  of  money,  to  wit:  the  sum  of  $180," 
this  videlicet  does  not  dispense  with  proof  of  the 
precise  sum  as  alleged. 

If  the  plaintiff  cannot  state  the  precise  amount 
of  the  note,  of  which  he  is  dispossessed,  he  may 
state  that  the  note  was  of  a  great  value,  to  wit :  of 
the  value  of  a  certain  sum. 

'Citations-13  Johns.,  90 ;  7  Johns.,  258 :  1  Chit.  PI., 
308 ;  6  T.  R.,  46 ;  Bull.  IV.  P.,  37  ;  2  Esp.  JV.  P.,  200 ;  3 
Selw.  N.  P.,  1165. 

rp  ROVER  for  promissory  notes.  The  dec- 
J-  laration  described  the  note  as  follows  : 
"one  promissory  note  in  writing  made  and 
drawn  by  one  Francis  Carlisle,  whereby  the 
said  F.  C.  promised  to  pay  to  (the  plaintiff) 
John  D.  Bissjel,  or  his  order,  a  certain  sum  of 
money,  to  wit :  the  sum  of  $180,  at  a  certain 
time  therein  mentioned,  now  past."  Five  other 
notes  were  described  in  the  same  manner, 
each  for  $180,  three  of  which  were  stated  to 
be  payable  on  demand. 

At  the  trial,  J.,  a  witness  for  the  plaintiff, 
testified  that  in  the  summer  of  1815,  the  plaint- 
iff delivered  him  a  note  of  Francis  Carlisle, 
who  lived  at  Kingston,  in  Canada,  for  col- 
lection. The  note,  on  its  face,  was  for  $300, 
or  more,  and  the  balance  due  was  $170  or 
$180,  including  interest  to  that  time.  The 
witness  went  to  K.  and  gave  the  note  to  the 
defendant  at  K.,  to  whom  he  was  indebted,  to 
collect  and  apply  the  money  to  the  witness' 
debt,  and  he  would  pay  the  plaintiff ;  and 
directed  that  if  the  defendant  could  not  col- 
lect the  note,  to  leave  it  with  an  *at-  [67 
torney  at  K.  for  collection.  The  witness 
stated  that  the  defendant  afterwards  informed 
him  that  he  had  delivered  the  note  to  an  at- 
torney at  K.  for  collection.  That  the  witness 
took  a  receipt  from  the  defendant  for  the  note, 
which  he  afterwards  delivered  to  the  plaintiff, 
and  took  up  his  own  receipt ;  that  he  told  the 
defendant,  at  the  time,  that  the  note  belonged 
to  the  plaintiff,  who  had  authorized  him  to 
deliver  it  to  an  attorney,  in  case  he  did  not 
collect  it  himself.  The  witness  did  not  know 
whether  the  note  had  ever  been  collected. 
The  plaintiff  was  then  offered  as  a  witness  to 
prove  the  loss  of  the  receipt  of  the  defendant, 
delivered  to  him  by  J.,  the  witness  ;  but  the 
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defendant's  counsel  objected  to  his  being  ex- 
amined, and  also  to  any  proofs  of  the  con- 
tents of  the  note  declared  upon,  without  pre- 
vious notice  to  the  defendant  to  produce  the 
note.  Both  objections  were  overruled  by  the 
judge. 

Benedict,  a  witness  for  the  plaintiff,  testi- 
fied that  in  July.  1819,  he  was  present  at  C., 
when  the  plaintiff  demanded  an  order  from 
the  defendant  for  the  note  in  question  ;  when 
the  defendant  admitted  that  he  received  the 
note  of  J.,  to  collect,  and  apply  the  money  to 
a  debt  against  J.(  and  that  he  had  left  the  note 
with  an  attorney  at  K.  for  collection  ;  and  he 
had  heard  by  one  N.  M.  that  the  money  had 
been  collected.  The  defendant,  after  con- 
sulting with  an  attorney,  told  the  plaintiff 
that  he  should  do  nothing  about  the  matter. 

The  defendant's  counsel  then  moved  for  a 
nonsuit :  1.  Because  of  the  variance  between 
the  note  described  in  the  declaration,  and  the 
one  proved.  2.  Because  there  was  no  evi- 
dence of  conversion.  But  the  judge  over- 
ruled the  motion.  The  defendant  then  pro- 
duced a  witness,  who  stated  that  the  note 
delivered  by  J.  to  the  defendant  was  for  $300, 
payable  to  the  plaintiff  or  bearer,  and  that  J. 
told  the  defendant  that  he  received  the  note  of 
F.  and  W.,  of  Oncndaga.  That  when  the 
defendant  received  the  money,  he  was  to  in- 
dorse it  on  J.'s  note  to  him.  The  judge  left 
it  to  the  jury  to  find  whether  the  defendant 
knew,  at  the  time  he  received  the  note,  that  it 
belonged  to  the  plaintiff.  The  jury  found  a 
verdict  for  the  plaintiff  for  $239.50,  subject 
to  the  opinion  of  the  court  on  the  other  points 
in  the  cause. 

68*]  *The  case  was  submitted  to  the  court 
without  argument. 

Per  Curiam.  It  was  not  necessary  to  give 
the  defendant  notice  to  produce  the  note  al- 
leged to  be  converted.  If  it  was  in  his  pos- 
session, or  under  his  control,  the  action  was 
notice.  (The  People  v.  Holbrook,  13  Johns., 
90.)  The  verdict  is  not  against  the  weight  of 
evidence ;  two  witnesses  contradicted  each 
other,  and  the  jury  have  believed  the  plaint- 
iff's witness. 

A  refusal  to  give  an  order  for  the  note,  con- 
trary to  the  defendant's  duty,  was,  in  effect, 
a  conversion  of  the  note.  It  was  a  claim  of 
dominion  over  it,  under  the  circumstances  of 
the  case,  and  was  evidence  of  a  conversion, 
according  to  the  doctrine  in  Bristol  v.  Burt,  7 
Johns.,  254. 

But  the  variance  between  the  note  declared 
on,  and  the  one  proved  to  have  been  con- 
verted, is  fatal.  The  declaration  states  the 
note  to  be  for  $180,  and  it  appeared  in  evi- 
dence to  be  a  note  for  $300.  The  amount  of 
the  note  was  material  ;  and  it  being  laid  under 
a  videlicet,  will  not,  in  such  case,  dispense  with 
strict  proof  of  the  allegation.  (1  Chit.  PI., 
308  ;  6  T.  R.,  46  ;  Bull.  N.  P.,  37  ;  2  Esp., 
N.  P.,  200;  3  Selw.  N.  P.,  1165.)  The  au- 
thorities show  that  the  variance  between  the 
note  alleged  and  the  note  proved,  was  material 
and  fatal.  Where  the  party  is  incapable  of 
stating  the  date  and  amount  of  a  note,  of 
which  he  is  dispossessed,  the  law  will  not  re- 
quire him  to  make  such  statement ;  it  will  be 
satisfied  by  an  allegation  that  the  note  is  of 
JOHNS.  REP.,  19. 


great  value,  to  wit :  of  the  value  of  a  certain 
sum.  But  here  the  plaintiff  has  undertaken 
to  state  the  precise  amount  of  which  the  note 
was  given,  and  the  proof  does  not  correspond 
with  his  statement. 

New  trial  granted. 

Cited  in— 2  Hill,  551 ;  48  N.  Y.,  485 ;  1  Sand.,  251 ;  5 
Sand.,  447. 
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Guaranty  of  Promissory  Note — "  Good  and 
Collectable,  after  Due  Course  of  Law." — 
Guarantor  Discharged,  by  Negligence  of 
Holder. 

Where,  in  consideration  that  the  plaintiff  would 
sell  and  deliver  goods  to  H.  and  take  the  promis- 
sory note  of  H.,  indorsed  by  D.  and  R.,  payable  in 
six  months,  as  collateral  security,  the  defendant 
undertook  and  promised  that  "  the  note  was  good 
and  collectable,  after  due  course  of  law."  Held 
that  the  plaintiff  was  bound  to  prosecute  the  maker 
of  the  note  as  well  as  the  indorsers,  with  due  legal 
diligence,  before  he  could  resort  to  the  defendant 
on  his  guaranty.  And  the  plaintiff  having  neglected 
to  sue  the  maker  of  the  note,  for  seventeen  months 
after  it  became  due,  when  the  maker  had  obtained 
his  discharge  under  the  Insolyent  Act,  the  defend- 
ant was  held  to  be  discharged  from  his  guaranty. 

THIS  was  an  action  of  assumpsit.  The  first 
count  in  the  declaration  stated,  that 
whereas,  on  April  18,  1817,  at  L.,  &c.,  in  con- 
sideration that  the  plaintiff,  at  the  special  in- 
stance and  request  of  the  defendant,  would 
sell  and  deliver  to  Elias  Hull,  certain  goods, 
&c.,  as  the  said  Elias  should  require,  &c., 
and  receive  as  a  collateral  security,  for  the 
payment  of  the  said  goods,"  &c.,  a  certain 
promissory  note  for  $470,  made  by  the  said  E. 
Hull,  payable  to  William  Duncan  and  John  I. 
Rosseter  or  order,  180  days  after  date  of  the 
said  note,  in  the  Bank  of  Ontario,  and  indorsed 
by  the  said  Duncan  and  Rosseter,  he,  the 
defendant,  "undertook,  and  then  and  there 
faithfully  promised  the  plaintiff,  that  the  said 
note  was  good  and  collectable,  after  due  course 
of  law."  The  plaintiff  then  averred  that,  con- 
fiding in  the  said  promise  and  undertaking  of 
the  defendant,  he  sold  and  delivered  to  the 
said  E.  H.  certain  goods,  &c.,  and  received,  as 
collateral  security  for  the  payment  thereof,  a 
promissory  note,  made  and  indorsed  as  above 
described  ;  that  after  the  note  became  due  and 
payable,  a  suit  was  commenced  against  Duncan 
and  Rosseter,  the  indorsers,  and  on  May  8, 
1818,  a  judgment  was  recovered  against  them 
for  $525.12  ;  and  on  the  same  day  a  test.  fi.  fa. 
was  issued  on  the  said  judgment  to  the  sheriff 
of  Ontario,  who,  afterwards,  returned  on  the 
said  execution,  that  there  were  no  goods  or  • 
chattels,  lands  or  tenements,  in  his  bailiwick, 
out  of  which  he  could  make  the  said  sum  of 
money,  &c.  And  that  E.  H.  the  maker  of  the 
said  note  was,  on  Mar.  15,  1819,  discharged 
from  all  his  debts,  by  N.  W.  Howell,  commis- 
sioner, &c.,  according  to  the  provisions  of  the 
statute  in  such  case  made  and  provided,  &c. 
To  this  count  the  defendant  demurred,  and 
the  plaintiff  joined  in  demurrer. 

Mr.  J.  C.  Spencer,  in  support  of  the  de- 
murrer. The  defendant  *was  a  surety  [*7O 
or  guarantee.  His  engagement  was  that  the 
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note  should  be  good  and  collectable,  after  due 
course  of  law.  The  plaintiff  was  bound  to 
ascertain  the  fact  that  the  note  was  not  good 
und  collectable,  by  prosecuting  all  the  parties, 
the  maker  as  well  as  indorsers,  by  a  due  course 
of  law,  before  he  was  entitled  to  call  on  the 
surety.  He  must  show  due  and  reasonable 
diligence  to  obtain  payment  of  the  note,  in  the 
usual  course  of  law.  The  note  fell  due  in 
Sept..  1817,  and  Hull,  the  maker,  was  not  dis- 
charged, as  an  insolvent,  until  Mar.,  1819,  or 
about  eighteen  months  after.  There  is  no 
allegation  of  the  inability  of  the  maker  to  pay 
the  note  when  it  became  due  ;  but  that  te  left 
to  be  inferred,  from  the  fact  that  he  was  dis- 
charged as  an  insolvent  in  Mar  ,  1819.  He 
may  have  been  solvent  in  Sept.,  1817  ;  and  non 
constat,  but  that  he  would  have  then  been  able 
to  pay  the  money,  if  he  had  been  sued.  A  surety 
is  always  favored,  and  is  never  held  responsi- 
ble beyond  the  scope  of  his  undertaking. 

Mr.  J.  King,  contra.  This  was  an  original 
undertaking  on  the  part  of  the  defendant.  The 
delivery  of  the  goods,  &c.,  and  the  undertak- 
ing of  the  defendant,  was  one  simultaneous 
transaction. 

Where  a  precedent  condition  is  to  be  per- 
formed, the  performance  must  be  averred,  or 
a  sufficient  excuse  shown,  as  that  it  was  pre- 
vented by  the  act  of  God,  or  by  the  act  of  law, 
or  by  the  act  of  the  other  partv.  (Mounsey  v. 
Drake,  10  Johns.,  27  ;  1  Chit.  PL,  317  ;  1 
Saund.,  215,  216,  n.  2.)  Now,  the  plaintiff 
shows,  in  this  case,  that  the  collection  of  the 
note  from  the  maker  was  prevented  by  the  act 
of  the  law.  The  demurrer  admits  the  dis- 
charge, and  its  validity  and  effect. 

But  it  is  objected  that  here  was  a  delay  of 
nearly  eighteen  months.  A  creditor  is  not 
bound  to  prosecute  the  principal,  unless  the 
surety  requests  him  to  do  so.  The  guaranty 
was  not  limited  as  to  time  ;  and  no  request  to 
sue  has  been  shown  by  the  defendant.  (King 
v.  Baldwin,  17  Johns.,  384.) 

Mr.  J.  C.  Spencer,  in  reply,  observed  that  the 
71*]  undertaking  of  the  *defendant  was  not 
absolute,  but  conditional ;  his  liability  de- 
pended on  the  contingency  that  the  plaintiff, 
after  prosecuting  the  maker  at  law,  should 
fail  to  collect  the  money.  This  case  was,  there- 
fore, clearly  distinguishable  from  those  cited, 
as  to  delay,  and  a  request  on  the  part  of  the 
surety. 

SPENCER,  Ch.  J. ,  delivered  the  opinion  of  the 
court : 

The  first  inquiry  is,  whether  the  defendant's 
liability  under  his  engagement,  that  the  note 
was  good  and  collectable,  after  due  course  of 
law,  did  not  depend  on  a  condition  precedent, 
to  be  performed  by  the  plaintiff,  the  use  of  due 
diligence  in  attempting  to  collect  the  note  by 
legal  prosecution.  It  does  not  admit  of  a 
doubt  that  the  defendant,  who  is  a  mere  guar- 
antee, can  only  only  be  made  responsible  by. 
the  plaintiff's  showing  a  performance,  on  his 
part,  of  the  condition,  on  the  observance  of 
which  the  defendant  consented  to  be  answer- 
able for  the  amount  of  the  note.  The  defend- 
ant's undertaking,  that  the  note  was  good  and 
collectable,  after  due  course  of  law,  imposed  a 
necessity  upon  the  plaintiff,  if  he  meant  to 
resort  to  his  guaranty,  to  prosecute,  with  due 
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diligence,  all  the  parties  to  the  note.  The 
guaranty  extends  as  well  to  the  maker  of  the 
note  as  to  the  indorsers.  The  plaintiff  accepted 
the  note  with  the  several  and  respective  liabili- 
ties of  the  maker  and  indorsers  ;  and  his  title 
to  demand  of  the  defendant  the  performance 
of  the  guaranty,  depends  on  his  showing, 
either  that  he  has,  with  reasonable  vigilance, 
pursued  a  due  course  of  law  ;  that  is,  com- 
menced and  prosecuted  suits  to  effect,  against 
all  the  parties  to  the  note,  and  has  thus  ascer- 
tained that  the  note  was  not  good  and  collecta- 
ble', or  he  must  set  forth  a  legal  excuse  for  omit- 
ting to  do  so.  There  is  no  averment  that  a  suit 
has  been  prosecuted  against  Hull,  the  maker  of 
the  note,  and  the  excuse  is,  that  he  was  dis- 
charged from  all  his  debts  by  a  commissioner, 
pursuant  to  the  statute,  on  Mar.  15,  1819. 
Though  the  act  of  God,  or  the  act  of  the  law, 
which  renders  the  performance  of  an  act  stipu- 
lated to  be  done  unlawful,  may  excuse  a  party 
from  a  strict  compliance  with  his  contract,  as 
matter  of  defense,  it  may  well  be  doubted 
whether  an  engagement  by  one  to  perform  an 
act,  on  the  *previous  performance  of  [*72 
another  act  by  the  other,  can  be  enforced,  with- 
out showing  the  previous  act  done,  or  that  its 
performance  was  dispensed  with,  or  prevented 
by  him  who  was  to  perform  the  subsequent  act. 
Here,  however,  the  very  excuse  set  up  is  no 
answer  to  the  objection  made  by  the  defendant; 
for  seventeen  months  had  elapsed  after  the  note 
became  due,  before  Hull  was  discharged  from 
his  debts.  We  know,  judicially,  that  by  the 
course  of  the  court,  Hull  might  have  been 
sued,  and  judgment  obtained  long  before  his 
discharge.  Indeed,  the  plaintiff  himself  shows 
that  with  respect  to  the  indorsers,  judgment 
was  obtained  against  them  on  May  8,  1818, 
more  than  ten  months  prior  to  Hull's  discharge 
as  an  insolvent.  Courts  are  to  interpret  and 
enforce,  not  make  or  alter  the  contracts  of 
parties.  The  defendant  has  a  right  to  insist 
that  he  entered  into  his  guaranty,  under  the 
express  condition  that  he  was  not  to  be  liable, 
unless  the  note  turned  out  not  to  be  good,  or 
collectable,  after  a  regular  prosecution  against 
the  maker  and  indorsers  of  the  note,  with  due 
and  reasonable  diligence.  This  is  the  sub- 
stance of  his  engagement ;  and  we  think  it 
cannot  admit  of  a  doubt  that  the  total  omis- 
sion to  prosecute  Hull,  for  the  period  of  seven- 
teen months,  was  a  clear  and  culpable  negli- 
gence, which  absolved  the  defendant  from  his 
guaranty.  We  do  not  mean  to  say  that  a  suit 
should  have  been  brought  forthwith,  after  the 
note  fell  due,  but,  at  all  events,  a  term  should 
not  have  been  lost.  And  when  the  defendant 
is  regarded  as  a  surety,  most  emphatically  he 
cannot  be  bound  beyond  the  scope  of  his 
engagement. 

Judgment  for  the  defendant,  with  leave  to  the 
plaintiff  to  amend,  on  payment  of  costs. 

Explained— 4  Cow.,  183;  3  Bos.,  543. 

Distinguished— 62  N.  Y.,  94. 

Cited  in— 1  Cow.,  99 :  6  Cow.,  627 :  1  Wend.,  461 ;  5 
Wend.,  308;  11  Wend.,  105;  12  Wend.,  460,  590;  13 
Wend.,  260,  545 ;  14  Wend.,  233 :  21  Wend.,  258 ;  2 
Hill,  139 ;  11  N.  Y.,  30 ;  40  N.  Y.,  188 ;  8  Hun,  229  :  13 
Hun,  168;  15  Hun,  346:  21  Hun,  540;  5  Barb.,  504;  6 
Barb.,  550;  7  Barb.,  171,  618;  14  Barb.,  78,  581:  23 
Barb.,  631 ;  27  Barb.,  77 :  31  Barb.,  94 :  38  Barb.,  106 ; 
18  How.  Pr.,  283;  6  Duer,  303;  4  McLean,  584,  585;  4 
Wash.,  184 ;  39  Mich.,  713;  23  Minn.,  487. 

JOHNS.  REP.,  19. 


1821 


PUTNAM  v.  WESTCOTT. 


73*]       *PUTNAM  v.  WESTCOTT. 

Twenty- Five  DoUar  Act — Leasehold  for  Years, 
not  Liable  to  Execution  under — Sale  of  Lease- 
hold by  Constable,  under  such  Execution — 
Amount  Paid,  Recoverable. 

Leasehold  property,  or  a  term  for  years,  cannot 
be  sold  under  an  execution  issued  from  a  justices' 
court.  By  the  terms  "  goods  and  chattels,"  used  in 
the  Act  (1  N.  R.  L.,  387,  sess.  36,  ch.  53.  sees.  11,  12), 
is  meant  personal  and  movable  property,  not  chat- 
tels which  savor  of  the  realty,  and  are  of  a  perma- 
nent nature. 

Therefore,  where  the  plaintiff  purchased  of  a 
constable  all  the  title  and  interest  in  a  lease  for 
years,  of  the  defendant,  on  an  execution  issued  by 
a  justice  of  the  peace,  and  paid  part  of  the  purchase 
money,  and  the  constable  refused  to  execute  a 
conveyance  of  the  premises,  or  return  the  money 
paid :  held,  there  being  a  failure  of  consideration, 
that  the  plaintiff  was  entitled  to  recover  back  the 
money  so  paid,  in  an  action  for  money  had  and 
received  to  his  use. 

Citations— 1  Johns.  Cas.,  223;  1  N.  R.  L.,  393,  394; 
19  Vin.,  530,  pi.  92. 

THIS  was  an  action  on  the  case,  tried  be- 
fore Mr.  Justice  Platt,  at  the  Oneida  Cir- 
cuit, in  Dec.,  1817. 

At  the  trial,  the  plaintiff  abandoned  all  the 
counts  in  his  declaration,  except  the  one  for 
money  had  and  received  to  his  use.  Under 
that  count,  he  gave  in  evidence  a  receipt  of 
the  defendant  for  $90,  part  of  the  purchase 
money  for  a  house,  &c.,  in  the  possession  of 
Luke  Frink.-  About  Mar.  1,1817,  he  tend- 
ered to  the  defendant  the  residue  of  the  pur- 
chase money,  and  demanded  a  deed  or  title 
for  the  premises,  which  the  defendant  said  he 
could  not  give ;  the  plaintiff  then  demanded 
the  repayment  of  the  $90,  which  the  defend- 
ant refused  to  return.  The  defendant  then 
offered  to  prove  that  the  sale  was  made  by  the 
defendant,  as  a  constable,  by  virtue  of  two 
executions  issued  out  of  a  justice's  court 
against  Luke  Frink,  who  had  only  an  estate 
for  years  in  the  premises ;  and  that,  on  Nov. 
8,  1813,  he,  as  constable,  executed  and  deliv- 
ered to  the  plaintiff  a  deed  of  the  premises, 
according  to  the  terms  of  the  sale,  by  virtue  of 
the  said  executions  against  F.,  who  was  a  ten- 
ant for  years,  and  had  no  other  goods  and 
chattels.  The  judge  refused  to  admit  the  evi- 
dence. The  defendant  then  objected  to  the 
plaintiff's  right  to  recover  under  the  count  for 
money  had  and  received,  but  the  judge  over- 
ruled the  objection  ;  and  a  verdict  was  found 
for  the  plaintiff  for  $116.70. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  J.  Lynch,  for  the  defendant : 

1.  The  evidence  offered  was  material,  and 
ought  to  have  been  received.  The  defendant 
acted  in  his  office  as  constable,  and  the  action, 
if  any,  should  be  on  the  case.  Assumpsit  for 
money  had  and  received  does  not  lie.  (Potter 
v.  Benniss,  1  Johns.,  515.) 
74*]  *2.  A  lease  or  term  for  years  is  noth- 
ing but  a  chattel  interest.  (2  Bl.  Com.,  386; 
1  lust.,  118;  8  Co.,  173;  3  Bl.  Com.,  417.)  It 
is  not  a  freehold  or  real  estate.  The  words 
used  in  the  form  of  execution  prescribed  for 
justices'  courts  are  the  same  as  in  a  fieri  facias 
in  England.  If,  then,  this  is  personal,  not 
real  estate,  why  may  it  not  be  sold  on  an  exe- 
cution issued  against  the  goods  and  chattels  of 
the  defendant  ?  The  constable  may  take  all 
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the  possession  of  which  the  property  is  sus- 
ceptible. If  he  can  sell,  he  may  give  a  deed  ; 
but  if  he  cannot  execute  a  conveyance,  he  can 
sell  all  the  interest  of  the  defendant,  and  the 
purchaser  will,  at  least,  be  a  tenant  from  year 
to  year.  The  Act  shows  that  everything  may 
be  sold  except  a  freehold.  (1  N.  R.  L.,  387, 
sec.  12.)  If  a  term  for  years  is  not  liable  to  be 
sold  on  such  execution,  it  should  be  so  de- 
clared by  the  Act. 

In  Vredenb&rgh  v.  Morris,  1  Johns.  Cas.r 
223,  this  court  held  that  a  term  for  years  was- 
not  bound  by  a  judgment ;  and  therefore  pot 
lands  or  tenements. 

Mr.  N.  Williams,  contra : 

1.  This  is  like  the  case  where  there  has  been 
a  failure  of  consideration.     It  was  a  special 
contract  made  with  the  defendant,  not  as  an 
officer,  but  as  a  private  individual. 

2.  A  constable,  under  the  Act  for  the  Re- 
covery of  Debts  to  the  Value  of  Twenty-five 
Dollars,  cannot  sell  an  interest  in  land.     It 
would  be  inconsistent  with  the  provisions  of 
the  Act.     The  1st  section  of  the  Act  expressly 
provides  that  the  justice  shall  not  have  cogni- 
zance of  any  action  in  which  the  title  to  land 
shall,  in  anywise,  come  in  question.     If  the 
defendant  sets  up  a  title  to  land,  the  justice  is 
ousted  of  his  jurisdiction  of  the  cause.    Special 
and  limited  jurisdictions  are  to  be  strictly  con- 
fined ;  their  powers  are  not  to  be  extended  by 
construction.     By  the  terms  "  goods  and  chat- 
tels "  personal  property  is  always  understood. 
The  Act  (sec.   12)  provides  that  the  "goods 
and  chattels  "  are  to  be  taken  into  the  actual 
custody  of  the  officer,  and  he  is  to  give  five 
days'  notice  of  the  sale.     And  he  must  return 
the  execution  in  twenty  days,  and  pay  over 
the  money  in  ten  days  thereafter.     (Sec.  13.) 
The    24th    section    directs   the  constable,  to 
whom  an   attachment  against  an   absent    or 
absconding  *debtor  is  issued,  to  take  and  [*75 
safely  keep  the  "  goods  and  chattels"  of  such 
person  ;  and  provides  that  he  shall  not  remove 
or  convey  away  any  such  property,  if  security 
is  given  to  the  plaintiff.      These  provisions 
show  that  the  Legislature  never  contemplated 
an  interest  in  land  as  liable  to  such  an  execu- 
tion.    A  lease  for  900  years  may  be  as  valu- 
able as  the  fee. 

Again  ;  to  allow  a  constable  to  sell  a  term 
for  years  would  be  incompatible  with  the  Act 
Concerning  Judgments  and  Executions  (1  N. 
R.  L. ,  500,  sess.  36,  ch.  50),  which  has  no  ref- 
erence to  executions  issued  by  a  justices' 
court.  No  lands  or  tenements  can  be  sold  on 
execution  but  in  the  manner  prescribed  by 
that  Act.  (Sec.  13.)  The  word  "tenements" 
is  of  very  extensive  signification,  and  means 
something  more  than  a  freehold.  It  compre- 
hends everything  of  a  permanent  nature  which 
may  be  holden,  as  lands  held  in  fee,  for  life  or 
for  years.  (Co.  Litt.,  6  a;  Wood's  Inst.,  114: 
2  Bl.  Com.,  16,  17.)  A  leasehold,  therefore, 
must  come  within  this  Act ;  and  if  so,  it  is  an 
interest  in  land,  the  sale  of  which  on  execu- 
tion must  be  regulated  by  it. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  first  question  to  be  considered  is, 
whether  an  execution  issued  under  the  Act  for 
the  Recovery  of  Debts  to  the  Value  of  Twenty- 
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five  Dollars  can  be  levied  on  a  leasehold  for 
years.  It  was  decided  by  this  court,  in  the 
case  of  Vredenbergh  v.  Morris,  1  Johns.  Gas., 
223,  that  the  Act  Relative  to  the  Docketing  of 
Judgments  did  not  extend  to  or  bind  a  term 
for  years  ;  and  accordingly,  it  was  held  that 
the  sheriff  was  justified  in  returning  nulla 
bona  upon  an  execution  issued  upon  a  judg- 
ment obtained  before  the  discharge  of  the 
defendant  under  the  Insolvent  Act,  and  before 
his  assignment,  but  which  execution  was  put 
into  the  sheriff's  hands  subsequent  to  the 
assignment :  there  being  no  other  property 
whereon  to  levy,  but  a  term  of  years,  which 
was  held  not  to  be  bound  by  the  docketing  of 
the  judgment.  It  is  insisted  that  if  a  term  for 

Ejars  is  not  bound  by  the  Statute  Relative  to 
ocketing  Judgments,  which  provides  that  no 
judgments  shall  affect  any  lands  or  tenements 
as  to  purchasers  or  mortgagees,  but  from  the 
time  of  filing  the  roll  and  docketing  the 
76*]  *same,  it  must  be  because  a  lease  for 
years  is  a  chattel  interest ;  and  so  may  be 
taken  and  sold  under  a  justice's  execution. 
The  Statute  (IN.  R.  L.,  393)  provides  that 
whenever  judgment  shall  be  given  by  a  justice 
of  the  peace,  an  execution  shall  be  granted 
thereupon,  commanding  a  constable  to  levy 
the  debt,  damages  and  costs  of  the  goods  and 
chattels  of  the  person  against  whom  such  exe- 
cution shall  be  granted.  The  real  question 
then  is,  in  what  sense  the  Legislature  used  the 
words  "  goods  and  chattels."  Whether  they 
mean  chattels  personal  only,  or  chattels  gen- 
erally, including  both  real  and  personal.  The 
law  fully  recognizes  the  distinction  between 
chattels  personal  and  real.  The  former  di- 
vision includes  movable  things  only,  as  belong- 
ing immediately  to  the  person  ;  chattels  real 
are  such  as  concern  and  savor  only  of  the 
realty,  as  terms  for  years,  &c.,  and  are  immov- 
able. Such  interests  are  chattels  real,  because 
of  their  immobility,  and  because  they  have 
not  a  sufficient  legal  and  indeterminate  dura- 
tion. I  am  of  opinion  that  the  Legislature 
used  the  expression  "  goods  and  chattels,"  as 
regards  justices'  executions,  in  reference  to 
goods  and  chattels  personal.  The  12th  section 
of  the  Act  (1  N.  R.  L.,  394)  provides  that  the 
constable,  after  taking  such  goods  and  chat- 
tels into  his  custody,  by  virtue  of  such  execu- 
tion, shall  advertise,  in  the  manner  therein 
required,  in  the  town  where  such  goods  and 
chattels  shall  be  taken.  Again,  in  the  15th 
section,  which  prescribes  the  duty  of  the  con- 
stable on  attachment,  he  is  required  to  attach, 
take  and  safely  keep  the  goods  and  chattels  of 
the  person  against  whom  the  same  may  be 
issued,  with  a  proviso  that  he  shall  not  remove 
or  convey  away  any  such  property,  if,  &c. 
These  provisions  obviously  show  that  the 
term  "goods  and  chattels"  in  this  Statute 
means  personal  and  movable  goods,  such  as 
might  be  taken  into  custody,  and  not  such  as 
are  immovable  and  partake  of  the  freehold. 
The  usage  and  practice  under  the  Act  is  to  be 
regarded:  for  the  jus  et  norma  loquendi  are 
established  by  usage.  Where  the  words  of  a 
statute  are  dubious,  long  usage  is  a  just  means 
of  exposition.  The  meaning  of  things  spoken 
or  written  must  be,  as  it  has  constantly  been 
received  to  be,  by  common  acceptation.  (19 
Vin.,  520,  pi.  92.)  This  is  believed  to  be  the 
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first  instance  in  which  it  has  been  pretended 
*that  a  justice's  execution  could  be  [*77 
levied  on  a  leasehold  interest  for  years.  The 
authority  to  levy  such  executions  on  goods  and 
chattels  has  existed  from  the  first  formation  of 
the  government.  It  cannot  then  be  doubted 
that  the  constable  had  no  right  to  sell  a  lease 
for  years  :  and  consequently  he  has  received 
the  plaintiff's  money  without  any  authority, 
and  the  sale  made  was  a  nullity.  It  would 
seem  that  both  parties  were  under  a  mutual 
error.  The  defendant  supposed  he  had  a  right 
to  sell  Frink's  interest  in  the  land  ;  and  the 
plaintiff,  by  becoming  the  purchaser,  must 
have  thought  the  defendant  had  such  author- 
ity. If,  under  this  mistake,  common  to  both 
parties,  the  defendant  had  paid  over  the 
money  to  the  plaintiff  in  the  execution,  be- 
fore the  mistake  was  discovered,  I  should 
more  than  doubt  the  plaintiff's  right  to  recover. 
The  plaintiff's  equity  to  recover  would  then 
be  opposed  by  the  injustice  of  requiring  the 
defendant  to  refund.  In  such  a  case,  I  should 
not  consider  the  plaintiff  as  entitled  to  recover 
ex  equo  et  bona.  But  it  was  not  offered  to  be 
proved  that  the  defendant  had  parted  with  the 
money  ;  therefore,  taking  all  that  was  offered 
to  be  proved  as  true,  still  the  plaintiff  is 
entitled  to  recover,  as  he  has  paid  his  money 
to  the  defendant,  who,  for  aught  that  appears, 
still  retains  it,  without  right  and  without  any 
consideration. 

Motion  denied. 

Cited  in— 2  Cow.,  498:  17  Wend.,  675;  20  Wend., 
417 ;  7  Abb.  N.  C.,  286 ;  31  N.  J.  L.,  152. 


T.  VIBBARD  AND  ABBOTT 

v. 
JOHNSON. 

PurcftMse  of  Goods,  Claimed  by  Third  Person — 
Payment  to  Third  Person —  When  a  Defense, 
in  an  Action  by  Vendor  Against  Vendee. 

A  purchaser,  with  knowledge  that  the  goods  pur- 
chased are  claimed  by  a  third  person,  if  he  volun- 
tarily pays  the  price  of  the  goods  to  such  third  per- 
son, cannot,  afterwards,  in  a  suit  brought  by  the 
vendor  against  him  for  the  price,  set  up  the  want  of 
title  in  the  vendor,  and  that  he  had  paid  the  price  to 
the  true  owner,  as  a  defense. 

Aliter,  if  the  purchaser  was  compelled  to  pay  the 
price  to  another  person,  who  claimed  the  property, 
and  brought  his  action  against  him,  and  recovered. 

Citations— 14  Johns..  128. 

TN  ERROR  to  the  Court  of  Common  Pleas  of 
J-  Saratoga  County.  An  action  was  brought 
by  Johnson,  in  the  court  below,  against  Vib- 
bard  and  Abbott,  for  a  chest  of  tea  sold  and 
delivered.  At  the  trial,  it  was  proved  that  in 
April,  1815,  *Abbott  applied  to  Johnson  [*78 
for  a  chest  of  tea, and  desired  J.  to  let  him  have 
it,  and  account  to  Noah  Vibbard  for  it.  J. 
refused,  telling  A.  that  if  he  took  it,  he  must 
pay  him  for  it.  A.  then  agreed  to  take  the 
tea.  The  weight  and  price  were  ascertained, 
and  a  bill  was  made  out  in  the  name  of  T.  V. 
and  A.,  who  were  then  partners,  as  purchasers, 
and  the  tea  was  delivered  to  A.  by  J.  who 
had  it  in  his  possession.  The  defendants 
below  offered  to  prove,  that  a  day  or  two 
before  A.  went  to  J.'s  store  for  the  tea,  T.  V. 
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had  agreed  with  N.  V.  for  the  same  chest  of 
tea,  in  behalf  of  T.  V.  and  A. ;  that  T.  V. 
desired  A.  to  go  for  the  tea  ;  that  this  agree- 
ment was  made  in  the  presence  of  J.,  who 
then  admitted  that  the  tea  belonged  to  N.  V. : 
that  the  tea,  at  the  time  of  this  agreement, and 
when  it  was  taken  away  by  A.,  was  the  abso- 
lute property  of  N.  V. ;  and  T.  V.  afterwards 
paid  N.  V.  for  it.  The  evidence  so  offered 
was  overruled  by  the  court  below,  and  the 
jury  found  a  verdict  for  the  plaintiff.  The 
defendants  tendered  a  bill  of  exceptions  to  the 
opinion  of  the  court. 

Mr.  Co-awn,  for  the  plaintiffs  in  error.  The 
action  was  brought  by  J.  against  the  defend- 
ants below,  to  recover  the  price  of  a  chest  of 
tea  sold  :  and  the  defendants  offered  to  prove 
that  J.  had  no  right  or  title  whatever  to  the 
tea.  A  sale  for  a  full  price,  always  implies  a 
warranty  as  to  the  title.  (1  Johns.,  274.  1 
Com.  Cont.,  13.)  Again,  there  was  a  fraud 
practiced  by  J.  on  A.;  for  we  offered  to  show 
that  a  day  or  two  before  N.  V. ,  to  whom  the 
tea  belonged,  had  contracted  for  the  sale  of  it 
to  T.  V.  in  the  presence  of  J.,  who  admitted 
that  it  belonged  to  N.  V.  This  evidence  was 
a  proper  defense  under  the  general  issue. 
<1  Chit.  PI.,  469.)  It  is  unreasonable  to  allow 
the  plaintiff  to  recover  the  price  of  the  defend- 
ants in  this  action,  merely  to  turn  them  round 
to  another  action  against  him,  to  recover  back 
the  money.  (8 Mass.,  46.) 

Mr.  Foot,  contra.  Abbott,  with  full  knowl- 
edge that  both  N.  V.  and  J.  claimed  the  tea, 
chose  to  purchase  it  of  J.  He  cannot  be 
allowed  to  pay  the  price  to  N.  V.,  the  adverse 
claimant,  and  then  set  up  that  fact  as  a 
79]  *defense  to  a  suit  *brought  by  the  other 
claimant,  of  whom  he  purchased  with  full 
knowledge.  The  defense  of  want  of  title  in 
the  vendor,  can  be  set  up  only  by  a  bona  fide 
purchaser,  without  notice.  (1  Mass.,  65.) 

SPENCER,  Ch.  /..delivered  the  opinion  of 
the  court  : 

There  is  no  doubt  that  in  every  sale  of  a 
Chattel  for  a  sound  price,  there  is  a  tacit  and 
implied  warranty  that  the  vendor  is  the  owner 
and  has  a  right  to  sell.  If,  therefore,  after 
the  sale  by  Johnson,  N.  Vibbard  had  asserted 
his  right  to  the  chest  of  tea,  by  suing  the 
defendants  and  recovering,  this  would  have 
been  a  good  defense  to  the  action  ;  and  if  the 
recovery  was  subsequent  to  the  trial  of  the 
<;ause  between  these  parties,  it  would  have 
furnished  a  good  cause  of  action  on  the 
implied  warranty. 

The  defendants  have  seen  fit  to  satisfy  N. 
Vibbard  for  the  tea,  and  now  to  set  up  his 
title  in  this  action  ;  but  this  they  have  no  right 
to  do.  The  plaintiff  below  being  in  posses- 
sion of  the  tea,  sold  it,  as  his  property,  to  the 
defendants.  (Kennedy  v.  Strong,  14  Johns., 
128.)  They  cannot,  in  this  way,  draw  the 
plaintiff's  title  in  question  by  their  own  volun- 
tary act  of  payment.  It  is  not  competent  to 
them  to  dispute  the  title  of  their  vendor,  unless 
they  have  been  charged  at  the  suit  of  another 
person,  who  has,  after  contestation,  shown  a 
better  title.  The  principle  is  analogous  to  a 
demise  of  a  house  by  A,  who  is  in  possession, 
claiming  title  to  B.  The  latter  receives  the 
possession,  and  en  joys  the  premises  by  the  per- 
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mission,  and  on  the  letting  of  A.  In  an  action 
for  the  rent,  B  cannot  set  up  that  A  has  noth- 
ing in  the  premises,  and  that  he  has  paid  the 
rent  to  C,  voluntarily.  If  C  had  recovered  the 
rent,  and  substantiated  his  title,  then  it  would 
be  a  good  defense  ;  otherwise  not. 

Judgment  affirmed. 

Criticised-Hill  &  D.,  26. 

Cited  in— 10  Wend.,  385 ;  21  Wend.,  iar> ;  24  Wend., 
103  ;  3  Hill,  176 ;  H.  &  D.,  179  ;  26  N.  Y.,  231 ;  62  N.  Y. 
331 ;  8  Barb..  15 :  31  Barb.,  541 ;  17  How.  U.  S.,  585 ; 
19  How.  U.  S.,  354 ;  41  Cal.,  116 ;  48  Mich.,  471 :  73  Mo.. 
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Construction  of  Act  of  1820,  Relative  to  Deeds 
for  Military  Bounty  Lands —  What  Deeds  or 
Exemplifications  May  be  Read  in  Evidence. 

The  Act  of  the  14th  of  April,  1820  (sess.  43,  ch.  248, 
sec.  3),  Relative  to  Deeds  Given  for  Military  Bounty 
Lands,  does  not  prohibit  the  reading  in  evidence  a 
deed  executed  prior  to  May  1, 1797,  duly  recorded 
according  to  the  provisions  of  the  Act  of  April  12, 
1813  (1  N.  R.  L.,  369,  sess.  36,  ch.  97),  or  the  exempli- 
fication of  the  record  of  a  deed  so  recorded. 

The  only  operation  of  that  section  of  the  Act, 
taken  in  connection  with  the  Act  of  Feb.  4,  1814 
(sess.  37,  ch.  6),  is  to  prevent  the  reading  in  evidence 
a  deed  not  recorded,  though  it  may  have  been  duly 
proved  or  acknowledged,  according  to  existing 
laws,  but  which  the  party  had  neglected  to  have 
recorded  in  due  season. 


Citations— 1  N.  R.  L., 
sess.  43,  ch.  245,  sec.  3. 


) ;  Act,  sess.  37,  ch.  5 ;  Act, 


TjVTECTMENT  for  lot  No.  11,  in  Junius, 
J-J  tried  at  the  Seneca  Circuit,  in  June,  1820, 
before  Mr.  Justice  Van  Ness.  The  plaintiff 
gave  in  evidence  the  exemplification  of  a  pat- 
ent to  Lt.  Col.  Lewis  Atayaghrongton,  for  the 
premises  in  question,  dated  Jan.  29,  1791  ;  and 
an  exemplification  of  the  record  of  a  deed 
from  the  patentee  to  Cornelius  A.  Van  Slyck, 
with  covenants  of  seisin  and  warranty,  for  the 
lot  in  question  and  two  other  lots,  for  the  con- 
sideration of  £135,  dated  April  21,  1792, 
on  which  was  indorsed  the  following  certifi- 
cate: "Be  it  remembered,  that  on  the  14th  day 
May,  1792,  personally  appeared  before  me, 
John  Lansing.  Jr.,  one  of  the  Justices  of  the 
Supreme  Court  of  Judicature  in  the  State  of  N. 
Y.,  the  within  named  Lewis  Atayaghrongton, 
who  acknowledged  that  that  he  had  executed 
the  within  indenture  as  his  voluntary  act  and 
deed;  and  having  examined  and  finding  no  era- 
sures, interlineations  or  obliterations  therein, 
I  do  allow  the  same  to  be  recorded."  The  deed 
was  recorded  in  the  clerk's  office  of  Cayuga  Co. , 
Jan.  22,  1814.  The  reading  of  this  deed  in 
evidence  was  objected  to,  but  the  judge  over- 
ruled the  objection.  The  plaintiff  then  pro- 
duced the  original  deed  taken  from  the  files 
of  the  clerk's  office  of  C.,  which  was  proved 
to  have  been  duly  deposited  in  the  office  of  the 
clerk  of  C.,  according  to  the  Statute,  with  the 
certificate  of  acknowledgment  indorsed  there- 
on, and  a  certificate 'indorsed  as  follows  :  "Re- 
corded in  the  Secretary's  office  of  the  State  of 
New  York,  in  book  of  deeds,  indorsed  M.  D. 
R.,  page  26,  this  23d  day  of  March,  1793. 
Lewis  A.  Scott,  Secretary."  The  defendant's 
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counsel  objected  to  the  reading  of  the  deed  in 
evidence,  but  the  objection  was  overruled  by 
the  judge,  and  the  deed  was  read.  The  plaint- 
iff also  gave  in  evidence  a  deed  from  Van 
Slyck,  to  the  lessor,  for  the  premises  in  ques- 
tion, dated  Sept.  1,  1792,  and  duly  recorded. 
The  jury  found  a  verdict  for  the  plaintiff. 
8  1  *]  *A  motion  was  made  to  set  aside  the 
verdict,  and  for  a  new  trial. 

Mr.  Richardson  for  the  defendant. 

Mr.  Van  Vechten,  contra. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  deed  from  the  patentee  for  lot  No.  11, 
in  Junius,  was  proved  to  have  been  duly 
deposited  according  to  the  Statute:  and  it  was 
recorded  in  the  clerk's  office  of  the  county,  on 
Jan.  22.  1814.  It  was  acknowledged  accord- 
ing to  the  then  existing  law,  by  the  grantor, 
before  a  Judge  of  the  Supreme  Court.  An 
exemplification  of  the  record  of  this  deed  from 
the  patentee  to  Cornelius  A.  Van  Slyck,  was 
admitted  in  evidence,  notwithstanding  objec- 
tions were  made  to  its  admission.  The  only 
question  in  the  cause  is,  whether  the  exempli- 
fication of  the  deed  was  admissible. 

The  7th  section  of  the  Act  of  the  12th  of 
April,  1813  (1  N.  R.  L.,  369),  provides  that 
every  conveyance  relating  to  any  lands  within 
this  State,  which  was  acknowledged  or  proved 
previous  to  the  6th  of  April,  1801,  agreeably 
to  any  law  in  force,  at  the  time  of  making  such 
acknowledgment  or  proof,  and  not  recorded, 
shall  be  entitled  to  be  recorded  by  the  Secre- 
tary of  this  State,  or  the  clerk  of  the  county 
in  which  the  lands  lie  ;  and  that  every  deed  so 
acknowledged  or  proved,  whether  recorded  or 
not,  or  the  record  thereof,  or  a  transcript  of 
such  record,  may  be  read  in  evidence  in  any 
court  of  this  State  ;  with  a  proviso,  that  the 
Act  should  not  extend  to  deeds  for  land  in  the 
military  tract,  which  were  not  deposited  with 
the  clerk  of  Albany  County,  on  or  before  the 
1st  of  May,  1795,  nor  to  any  deeds  subsequent 
to  the  8th  of  January,  1794. 

On  the  4th  of  February,  1814-(sess.  37,  ch. 
5).  an  Act  was  passed,  declaring  that  no  deed 
relating  to  the  title  or  property  of  any  lands 
granted  by  this  State,  as  bounty  lauds,  to  the 
officers  and  troops  of  this  State,  who  served 
in  the  Army  of  the  United  States,  executed  on 
or  before  the  1st  of  May,  1797,  should  there- 
82*J  after  be  registered  or  recorded,  *unless 
the  same  be  acknowledged  or  proved  accord- 
ing to  the  provisions  of  1st  section  of  the  Act 
Concerning  Deeds,  passed  the  12th  of  April, 
1813,  anything  in  the  7th  section  of  the  said 
Act,  or  any  law  to  the  contrary  notwithstand- 
ing. On  the  14th  of  April,  1820 (sess.,  43,  ch. 
245,  sec.  3),  it  was  enacted  that  no  deed  relat- 
ing to  the  title  or  property,  of  any  lands 
granted  by  this  State  as  bounty  lands  to  the 
officers  and  troops  of  this  State  'who  served  in 
the  Army  of  the  United  States,  executed  on 
or  before  the  1st  of  May,  1797,  should  here- 
after be  read  in  evidence  in  any  court  of  this 
State,  unless  the  same  be  acknowledged  or 
proved  according  to  the  p'rovisions  of  the  1st 
section  of  the  Act,  entitled  an  Act  Concerning 
Deeds,  passed  the  12th  of  April,  1813,  anything 
in  the  7th  section  of  said  Act,  or  any  "law  to 
the  contrary  notwithstanding. 
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These  are  all  the  Acts  necessary  to  be  con- 
sidered in  deciding  this  question.  The  deed 
under  consideration  appears,  also,  to  have 
been  recorded  in  the  Secretary's  office,  on  the 
23d  of  March,  1793  ;  and  it  having  been 
acknowledged  and  recorded  in  the  Secretary's 
office  prior  to  the  Act  of  the  8th  of  January, 
1794.  the  grantee  had  acquired  a  right  under 
the  then  existing  law,  to  have  the  exemplifi- 
cation of  the  deed  read  in  evidence  upon  any 
trial,  in  which  it  became  necessary  to  substan- 
tiate his  title.  It  admits  of  doubt,  whether 
the  Act  of  the  8th  of  January,  1794,  affected 
such  a  deed  at  all,  and  whether  it  did  not 
operate  prospectively,  in  regard  to  the  record- 
ing of  deeds  executed  prior  to  the  passing  of 
that  law,  and  which  had  not  already  been 
recorded.  But  the  Act  of  the  12th  of  April, 
1813,  fully  authorized  this  deed  to  be  recorded  ; 
and  it  was  put  on  record  according  to  its  pro- 
visions and  under  its  sanction. 

The  only  operation  of  the  Act  of  the  4th  of 
February,  1814,  was  to  prohibit  the  recording 
a  deed  circumstanced  like  the  present  deed  ; 
but  it  had  already  been  recorded,  and  was, 
therefore,  wholly  unaffected  by  that  Act. 

The  Act  of  the  14th  of  April,  1820,  in  its 
terms,  prohibits  the  reading  in  evidence  a 
deed  for  any  of  the  bounty  lands  granted 
by  the  State,  executed  before  the  1st  of 
May,  1797,  unless  it  be  acknowledged  or 
proved  agreeably  to  the  1st  section  of  the 
Act  of  the  12th  of  April  1813.  This  Act. 
is  perfectly  silent  as  to  deeds  which  had 
been  put  on  *record  under  the  provis-  [*83 
ions  of  the  7th  section  of  the  Act  of  the  12th 
of  April,  1813.  We  ought  not  to  give  to  this 
latter  Act  a  construction  which  would  include 
deeds  recorded  under  the  sanction  of  that  part 
of  the  Act.  If  the  grantees  had  neglecled  to 
avail  themselves  of  the  indulgence  afforded 
by  the  Legislature  to  put  their  deeds  on  record, 
upon  the  terms  allowed  by  the  Act,  it  was  per- 
fectly competent  to  the  Legislature  to  revoke 
that  permission.  This  was  done  by  the  Act  of 
the  4th  of  February,  1814.  The  only  effect 
which  the  Act  of  the  14th  of  April,  1820, 
could  have,  was  by  going  one  step  further 
than  the  Act  of  the  4th  of  February,  1814,  to 
prevent  such  unrecorded  deed  from  being  read 
in  evidence.  It  would  be  imputing  to  the 
Legislature  great  violence,  so  to  construe  the 
Act  as  to  preclude  the  reading  in  evidence  the 
record  of  a  deed,  recorded  upon  such  proof 
of  its  execution,  as  a  former  Legislature 
deemed  sufficiently  authentic,  to  warrant  its 
being  placed  on  the  records  of  a  county ;  and 
when  thus  placed  there,  was  declared  to  be 
evidence.  It  would  require  to  be  deeply  con- 
sidered, whether  it  was  competent  to  the  Leg- 
islature, to  declare  that  public  records  should 
not  be  admitted  as  evidence  of  the  transactions 
regularly  and  legally  recorded.  Would  it  be 
competent  to  the  Legislature  to  enact  that  the 
record  of  a  judgment  of  one  of  our  courts  of 
record,  however  proved,  should  not  be  admit- 
ted as  evidence  in  any  case  whatsoever  ?  It  is 
to  be  noticed,  that  with  respect  to  purchasers, 
they  purchase  under  faith  in  the  title,  as 
appearing  on  the  record,  and  the  record  is- 
part  of  their  title.  An  Act  which  should 
obliterate  their  title,  by  declaring  the  record 
inadmissible  as  evidence,  would  impair  not 
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only  a  vested  right,  but  would  impair  and 
destroy  the  foundation  of  the  contract  between 
the  parties.  I  throw  out  these  considerations 
to  show,  that  without  the  most  express  and 
unequivocal  language,  courts  of  law  ought 
not  to  construe  the  Act  of  the  14th  of  April, 
1820,  as  intending  to  prohibit  the  reading  in 
evidence  the  transcript  of  the  record  of  a 
deed,  or  the  deed  itself,  if  recorded  ;  and  that 
the  only  operation  of  that  Act,  taken  in  con- 
nection with  the  Act  of  the  4th  of  February, 
1814,  is  to  prevent  the  reading  in  evidence  an 
unrecorded  deed,  although  it  may  have  been 
acknowledged  in  conformity  with  the  existing 
84*]  laws,  but  which  *the  party  has  neg- 
lected to  have  recorded  in  due  season.  We 
are,  therefore,  of  opinion  that  the  transcript 
of  the  record  was  properly  admitted,  and  the 
plaintiff  must  have  judgment. 

Judgment  for  tJie  plaintiff. 

Cited  in— 20  Johns.,  481 :  4  Cow.,  379  :  9  Cow..  Ill ; 
18  Wend.,  133 ;  55  N.  Y.,  194 ;  6  Barb.,  74 ;  8  Barb., 
584 ;  12  Barb.,  609 ;  38  Barb.,  613 ;  6  Kan.,  339 ;  8  Kan., 
533. 


NICHOLS  ET  AL. 


KETCHAM,  Sheriff,  &c. 

Sheriff  —  May  Deliver  Goods  Sold  at  Execution 
Sale,  to  Execution  Creditor,  without  Receiving 
Money  —  Judgment  and  Execution,  afterwards 
Set  Aside  —  Sheriff  Directed  w  Apply  Moneys 
Collected,  to  Satisfy  other  Executions  —  Return 
Nulla  Bona  —  Sheriff  not  Liable  for  False 
Return 

Where  an  execution  creditor  bids  at  the  sheriff's 
sale,  and  the  goods  are  knocked  down  to  him,  the 
sheriff  may  lawfully  deliver  the  goods,  without 
receiving  the  money. 

Where  the  sheriff  had  so  sold  the  property  of  the 
debtor,  to  his  creditor,  as  the  highest  bidder,  and 
delivered  it  without  receiving  the  money  ;  and  the 
judgment  and  execution  were  afterwards  set  aside 
as  fraudulent  and  void,  and  the  sheriff  directed  to 
apply  the  moneys  collected  on  that  execution,  to 
satisfy  other  executions  in  his  hands  ;  and  the  sheriff, 
not  having  actually  received  the  money,  returned 
nuRa  bona,  &c.,  to  an  execution  delivered  to  him 
prior  to  the  order  of  the  court,  setting  aside  the 
other  execution.  Held  that  the  sheriff  was  not 
liable  to  action  for  a  false  return. 

THIS  was  an  action  on  the  case  brought 
against  the  defendant,  as  sheriff  of 
Dutchess  Co.,  for  a  false  return  to  a  fieri 
facias  against  John  Frear,  at  the  suit  of  the 
plaintiffs.  The  declaration  contained  several 
counts,  which  were,  in  substance:  1.  That  the 
defendant  levied  on  sufficient  goods,  &c.,  of 
Frear,  by  virtue  of  the  fi^ri  facias  in  favor  of 
the  plaintiffs,  to  satisfy  the  execution,  and 
that  he  has  falsely  returned  nulla  bona,  &c. 
2.  That  the  defendant  levied  on  sufficient 
goods,  &c.  ,  of  Frear,  to  satisfy  the  execution  ; 
but  incautiously  and  carelessly  suffered  them 
to  be  rescued  and  taken  away  out  of  his 
custody,  and  then  falsely  returned  nulla  bona, 
&c.  3.  That  between  the  delivery  of  the  exe- 
cution to  the  defendant  and  the  return  day 
thereof,  Frear  had  goods  and  chattels,  &c., 
whereof  the  defendant  might  and  ought  to 
have  made  and  collected  the  amount  of  the 
execution  ;  but  the  defendant  would  not  levy 
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and  collect  the  amount,  and  falsely  returned 
nulla  bona,  &c.  The  defendant  pleaded  the 
general  issue.  The  cause  was  tried  at  the 
Dutchess  Circuit,  in  April,  1820,  before  Mr. 
Justice  Van  Ness.  Before  the  plaintiffs'  exe- 
cution was  delivered  to  the  sheriff,  the  prop- 
erty of  Frear  had  been  sold  by  him  on  an  exe- 
cution in  favor  of  George  B.  Evertson.  The 
personal  property  was  sold  July  2,  for  $6,- 
076.99,  and  the  real  estate  July  31,  1819,  for 
$114.  The  plaintiffs'  execution  was  issued  on 
a  judgment  in  the  Court  of  Common  Pleas  of 
Dutchess,  and  was  received  by  the  sheriff 
Aug.  4,  1819,  returnable  the  second  Monday  of 
October  following.  The  amount  of  the  execu- 
tion *of  Evertson  ($11,618.18),  was  more  [*85 
than  sufficient  to  absorb  the  whole  property  of 
Frear.  But  it  appeared  that  on  Aug.  17,  18i9,  a 
rule  had  been  obtained  in  this  court,  ordering 
the  execution  of  Evertson  against  Frear  to  be 
set  aside,  and  a  perpetual  stay  of  execution  in 
that  cause  ;  and  that  the  moneys  collected  on 
that  execution  by  the  sheriff  of  Dutchess  Co., 
be  paid  and  applied  to  the  sheriff,  in  satisfac 
tion  of  such  other  executions  as  the  said  sheriff 
had  in  his  hands,  according  to  their  legal  pri- 
ority :  and  the  object  of  the  present  suit  was 
to  compel  the  sheriff  to  account  for  and  apply 
the  proceeds  of  the  sale  under  Evertson's  exe- 
cution, to  the  payment  of  the  plaintiffs'  execu- 
tion. The  rule  was  duly  served  on  the  defend- 
ant, Aug.  19,  1819.  It  appeared  that  the  whole 
amount  of  the  proceeds  of  the  sales  on  Evert- 
son's execution  exceeded  the  amount  of  all  the 
other  executions  against  Frear  in  the  sheriff's 
hands.  But  the  defendant  refused  to  pay  the 
plaintiff's  execution,  on  the  ground  that  the 
proceeds  of  the  sale  under  Evertson's  execu- 
tion had  not  been  received  by  him,  except  so 
far  as  he  was  bound  to  apply  the  same  in  satis- 
faction of  prior  executions.  The  defendant 
proved,  by  Peter  Everitt  and  George  B.  Evert- 
son, that  though  by  the  written  notice  and 
conditions  the  sale  under  Evertson's  execution 
was  to  be  for  cash,  yet  Evertson,  the  plaintiff 
in  that  execution,  instructed  the  sheriff  to 
receive  the  bids  of  Everitt  and  one  Gidley,  as 
cash  ;  that  Everitt  purchased,  at  the  sale,  to 
the  amount  of  $2,600,  and  Gidley  to  the 
amount  of  $658.34,  which  by  agreement,  were 
to  be  considered  as  so  much  cash,  as  between 
the  sheriff  and  Evertson,  the  creditor.  After 
the  sale  and  delivery  of  the  goods,  Everitt 
retained  articles  to  the  amount  of  $560,  and 
delivered  the  residue  to  Evertson.  It  appeared 
that  a  large  iron  stove,  belonging  to  Frear,  was 
not  sold  with  the  rest  of  the  personal  property, 
being  claimed  as  a  fixture. 

After  notice  of  the  rule  for  setting  aside  the 
execution  of  Evertson,  Everitt  promised  to 
pay  to  the  defendant  the  amount  of  the  goods 
retained  by  him,  but  refused  to  pay  for  those 
delivered  to  Evertson  ;  who  also  promised  to 
settle  *Avith  the  defendant  for  the  [*86 
amount  he  had  received  ;  but,  though  re- 
peatedly called  on,  afterwards,  they  neglected 
to  pay  the  defendant.  But  they  stated  in 
their  evidence  that  they  would  have  paid  the 
money,  if  pressed,  rather  than  be  sued. 

The  jury  found  a  verdict  for  the  plaintiffs 
for  $374,  subject  to  the  opinion  of  the  court 
on  a  case ;  and  they  found  the  value  of  the 
stove  to  be  $45. 
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Mr.  P.  Ruggles,  for  the  plaintiffs: 

1.  The  money  in  the  sheriff's  hands,  being 
the  proceeds  of  the  sale  of  the  property  of 
Frear  was  liable  to  the  plaintiffs'  execution. 
(12  Johns.,  220,  395;    1  Cr.,  117;   3  Cai.,  84; 
Doug.,  231.)    After  the  execution  of  Evertson 
was  set  aside,  the  money  unquestionably  be- 
longed to  Frear,  and  if  it  had  been  brought 
into  court,  it  would  have  been  ordered  to  be 
applied  to  satisfy  the  executions  in  the  sheriff's 
hands. 

2.  The  defendant  cannot  avail   himself  of 
prior  executions  without  showing  judgments 
to  support  them.    (2  Johns.,  46  ;  1  Ld.  liaym., 
733;  5  Burr.,  2631.) 

3.  But  if  he  has  shown  such  judgment,  still 
he  is  liable  in  this  action  ;  for  having  sold  the 
goods  for  cash,  and  delivered  the  property  to 
the  purchaser,  he  cannot  allege  that  he  has  not 
received  the  money  :  more  especially,  after  the 
order  of  the  court'requiring  him  to  apply  it  to 
the  plaintiffs'  execution.   He  cannot  avail  him- 
self of  his  own  neglect  of  duty.     (9  Johns., 
46;    15  Johns.,  456,  457.)    After  the  sheriff 
has  taken  goods  in  execution,  he  must  return, 
either  that  the  goods  are  in  his  hands,  remain- 
ing unsold  for  want  of  buyers,  or  that  he  has 
the  money  in  court.     He  cannot  give  credit  ; 
nor  can  he  allege  th'at  he  has  not  the  money  in 
his  hands,  nor  any  property  of  the  debtor  with 
which  to  pay  the  plaintiffs'  execution.     The 
declaration  charges  him   with  having  prop- 
erty of  Frear  in  his  power  sufficient  to  sat- 
isfy  the    execution    of    the    plaintiffs.       He 
might  as  well  return  non  eat  intentus  to  a  ca. 
sa.,  when  he  has  the  defendant  in  his  actual 
custody. 

Again  ;  an  action  of  assumpsit,  for  money 
87*]  had  and  received,  *would  lie  in  this  case, 
for  the  money.  (11  Johns.,  464;  2  Saund., 
47,  n.  1 ;  12  Johns.,  207  ;  13  Johns.,  255.) 

Mr.  J.  Tattmadge,  contra  : 

1.  The  evidence  does  not  support  the  decla- 
ration. The  sheriff  must  have  the  goods  on 
which  he  levies  within  his  power  and  view. 
(Gresson  v.  Stout,  17  Johns.,  116.)  It  is  admit- 
ted that  money  in  the  actual  possession  of  the 
defendant  may  be  taken  by  execution,  but  not 
where  it  is  in  the  hands  of  a  third  person  ;  and 
it  is  on  this  distinction  that  the  case  cited  from 
12  Johns,  proceeds.  In  the  case  of  Turner  v. 
Fendall,  1  Or..  117,  there  was  a  writ  of  errror 
to  reverse  a  judgment  of  the  Circuit  Court  of 
the  District  of  Columbia,  on  a  rnotion  against 
Turner,  for  the  amount  of  money  received  by 
him  on  a  fieri  facias,  in  favor  of  the  plaintiff, 
against  one  T.  The  sheriff  defended  himself, 
on  the  ground  that  he  had  au  execution  in  his 
hands  against  the  plaintiff,  which  he  levied  on 
the  money  in  his  possession  belonging  to  the 
plaintiff  on  the  other  execution.  Though  it 
was  admitted  that  money  in  the  possession  of 
the  defendant  might  be  taken  in  execution,  yet 
it  was  held  that  while  it  was  in  the  hands  of  a 
third  person  it  was  not  the  property  of  the 
debtor,  so  as  to  be  liable  to  execution.  It  is 
the  duty  of  the  sheriff  to  bring  the  money  into 
court,  in  obedience  to  the  exigency  of  the  writ; 
but  if  he  neglects  to  do  so,  the  proper  course 
is  to  apply  to  the  court  for  that  purpose  ;  and 
the  money  being  here,  the  court,  on  motion, 
will  direct  it  to  be  applied  in  satisfaction  of  the 
second  execution.  In  Armistead  v.  Philpot, 
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Doug.,  231,  there  was  a  motion  for  a  rule  on 
the  sheriff  to  retain  the  money  of  the  defend- 
ant in  his  hands,  arising  from  an  execution  in 
which  he  was  plaintiff,  for  the  use  of  A.  the 
plaintiff.  In  the  case  of  Ball  v.  Ryers,  3  Cai. , 
84,  a  similar  application  was  made  to  the  court. 
In  Williams  v.  Rogers,  5  Johns.,  163,  the  second 
execution  was  levied  on  the  goods,  before  the 
sale  under  the  first  execution,  and  there  was  a 
motion  to  have  the  surplus  moneys  applied  to 
the  second  execution  ;  but  as  the  rights  of 
assignees  were  interposed,  the  court  did  not 
think  proper,  under  the  circumstances  of  the 
case,  to  interfere,  though  they  expressed  their 
inclination,  in  a  proper  case,  *to  adopt  [*88 
the  reasoning  of  the  Supreme  Court  of  the 
U.  S.  in  Turner  v.  Fendall.  In  FieldJwuxe  v. 
Croft,  4  East,  510,  the  motion  was  for  a  rule 
to  show  cause  why  a  sum  of  money  belonging 
to  the  defendant,  in  the  hands  "of  the  late 
sheriff  of  W.,  being  the  surplus  arising  from 
the  sale  of  property  under  a  former  execu- 
tion, should  not  be  paid  over  by  him  to  the 
present  sheriff.  Lord  Ellenborough  said  it 
was  a  question  whether  a  plaintiff  can  have 
execution  of  money  belonging  to  the  defend- 
ant in  the  hands  of  a  third  person  ;  and  he 
refused  the  motion.  This  case,  though  it  has 
been  cited  for  a  different  doctrine,  perfectly 
agrees  with  the  decision  in  Turner  v.  Fendall, 
and  supports  the  distinction  for  which  we  con- 
tend. So.  in  Willow  v.  Bull,  5  Bos.  &  P.,  376, 
where  the  defendant  B.  having  recovered  dam- 
ages against  the  sheriff,  for  improperly  seizing 
his  goods  on  a  distringas  against  another  per- 
son, the  plaintiff  W.  applied  for  a  rule  on  the 
defendant  to  show  cause  why  the  sheriff  should 
not  retain  the  amount  of  the  damages  so  re- 
covered against  him  by  the  defendant,  and 
pay  over  the  same  to  the  plaintiff,  in  discharge 
of  his  execution  against  the  defendant.  Sir 
James  Mansfield  said,  considering  the  goods 
of  B.  as  having  been  turned  into  money,  and 
the  money  belonging  to  B.,  he  could  see  no 
distinction  between  that  money  so  due  to  B. 
and  any  other  debt  due  from. the  sheriff  to 
him;  and  the  motion  was  denied.  He  ob- 
served that  "if  W.  had  a  lien  on  the  goods, 
that  might  vary  the  case."  All  the  cases  agree 
that  money  belonging  to  the  defendant  in  the 
hands  of  a  sheriff  cannot  be  levied  on,  and 
paid  to  a  plaintiff,  under  an  execution.  Here 
the  plaintiff  had  acquired  no  legal  lien.  In 
Lambert  v.  Paulding,  18  Johns.,  311,  the  prop- 
erty had  been  acutally  levied  on  by  the  second 
execution  ;  and  there  was  legal  lien.  In  Knight 
v.  Griddle,  9  East,  48,  the  sheriff  had  in  his  hands 
£60  in  bank  notes,  paid  to  him  on  an  execu- 
tion, in  favor  of  Criddle,  against  one  S.  H., 
and  Knight  moved  for  a  rule  to  show  cause 
why  the  sheriff  should  not  pay  over  to  the 
plaintiff  the  amount  of  his  execution  against 
C.  which  was  for  a  less  sum.  But  the  court 
of  K.  B.  refused  the  rule,  saying  that  it  was 
an  innovation  on  the  law,  which  ought  not 
to  be  admitted,  and  that  the  rule  in  Armi- 
stead v.  Philpot  was  by  consent. 

*There  was  no  property  in  the  actual  [*89 
possession  of  F.  on  which  the  defendant  could 
levy  the  execution.  The  plaintiff  could  not 
apply  to  a  court  of  equity,  or  to  this  court  on 
motion.  He  cannot  maintain  an  action  against 
the  sheriff  for  a  false  return.  There  is  no 
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instance  of  such  an  action  being  brought  in 
such  a  case. 

The  facts  must  be  taken  as  they  stood  on 
the  day  on  which  the  execution  of  the  plaintiff 
was  delivered  to  the  defendant ;  and  there 
was  then  no  property  of  F.  which  could  be 
taken.  It  is  not  necessary,  therefore,  to  at- 
tempt to  show  that  the  defendant  has  acted 
correctly.  If  he  has  done  wrong,  he  is  ac- 
countable to  the  other  creditors  who  had  a 
legal  lien,  or  to  F.  The  present  plaintiff  had 
not,  at  that  time,  acquired  any  right  or  lien. 
The  rule  of  equity  is  that  all  fair  creditors  are  I 
equally  favored  ;  and  if  a  subsequent  creditor, 
by  using  due  diligence,  has  succeeded  in  ob- 
taining his  debt,  a  court  of  equity  will  not 
interfere  to  oblige  him  to  account  for  what  he 
has  received,  and  refund  it  to  a  prior  creditor. 
The  parties  ought  to  be  left  to  pursue  their 
rights,  either  in  a  court  of  equity,  or  by  motion 
to  the  equity  powers  of  this  court,  in  regard  to 
its  own  process.  The  action  against  the  sheriff 
for  a  false  return  is  not  the  proper  remedy. 

It  is  objected  that  the  defendant  ought  to 
have  shown  the  prior  judgments,  as  well  as 
the  executions.  But  the  writ  or  execution  is 
a  sufficient  justification  to  the  officer,  in  a  suit 
against  him ;  where  the  suit  is  against  the 
plaintiff  himself,  he  must  show  the  judgment 
as  well  as  the  execution.  (2  Bac.  Abr.,  Execu- 
tion, P;  6  Johns.,  195;  7  Johns.,  32.)  It  is 
true  that  in  High  v.  Wilnon,  2  Johns,,  46,  the 
court  say  that  when  a  stranger  sues  the  officer 
the  latter  must  show  the  judgment  as  well  as 
the  execution.  The  reason  of  the  distinction 
is,  that  if  the  officer  takes  property  in  posses- 
sion of  the  defendant,  the  execution  is  suf- 
ficient to  justify  him  ;  but  if  he  will  go  further 
and  take  property  in  the  possession  of  a  stran- 
ger, or  third  person,  he  must  then  produce  a 
judgment,  to  show  that  he  stands  in  the  place 
of  a  creditor  having  a  right  to  take  the  prop- 
erty of  his  debtor,  wherever  it  could  be  found. 
SO*]  *Besides,  in  that  case,  the  court  was 
satisfied  that  there  was  fraud. 

As  to  the  stove,  which  was  not  sold  on  the 
prior  executions  :  it  was  fastened  to  the  house 
by  a  pipe,  &c.,  and  comes  within  the  definition 
of  a  fixture.  (3  East,  38.)  By  an  Act  passed 
Apr.  17,  1816  (sess.  39,  ch.  177),  "spinning 
wheels,  weaving  looms,  or  stoves,  placed  or 
put  up  for  use,  in  any  dwelling-house,"  are 
exempted  from  execution,  or  distress  for  rent. 

Mr.  Oakley,  Att'y-Gen.,  in  reply.  The 
judgment  and  execution  of  Evertson  against 
Frear  were  set  aside,  as  fraudulent  against 
creditors.  Before  it  was  set  aside,  bona  fide 
executions  were  delivered  to  the  defendant  ; 
and  a  rule  was  granted,  ordering  him  to  apply 
the  money  arising  from  the  sale  of  F.'s  prop- 
erty, under  the  fraudulent  execution,  to  dis- 
charge the  other  executions  in  his  hands.  The 
sheriff  willfully  disobeyed  the  order,  and  the 
court  refused  an  attachment  against  him,  be- 
cause they  were  executions  in  his  hands.  The 
only  course,  then,  was  to  compel  him  to  make 
a  return  to  the  plaintiffs'  execution  ;  and  hav- 
ing returned  nulla  bona,  this  action  was 
brought  against  him.  If  it  cannot  be  sus- 
tained, the  plaintiffs  are  without  remedy,  and 
Evertson  will  obtain  the  fruits  of  his  fraudu- 
lent judgment,  contrary  to  the  express  order 
of  the  court. 
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It  is  said  that  the  evidence  does  not  support 
the  declaration.  The  third  count  is  that  there 
was  property  of  F.  in  the  power  of  the  defend- 
ant, out  of  which  the  defendant  might  have 
collected  the  plaintiffs'  execution.  (Burk  v. 
Campbell,  15  Johns.,  456.)  The  rule  of  the 
English  courts  is,  that  money  cannot  be  taken 
in  execution  ;  but  this  court  have  decided  that 
money  like  goods  and  chattels,  may  be  taken 
in  execution.  It  is  true  that  in  the  English 
courts  application  was  made  to  the  court,  in 
order  to  reach  the  money,  because  it  could  not 
be  taken  in  execution.  But  this  court  having 
once  decided  that  money  may  be  taken,  as 
goods  and  chattels,  there  is  no  necessity  of 
applying  to  the  equity  powers  of  this  court, 
unless  there  are  conflicting  claims.  As  to 
the  case  of  Turner  v.  Fendatt,  it  is,  undoubt- 
edly, a  leading  case,  and  is  in  point  for 
the  *plaintiffs.  In  that  case  it  was  the  [*9 1 
money  of  a  stranger  which  had  been  received 
by  the  sheriff  for  the  defendant.  Here  the 
property  remained  in  F.  It  had  never  been 
changed.  Suppose  he  had  deposited  his  money 
in  the  hands  of  the  sheriff,  for  safe  keeping, 
would  it  not,  constructively  at  least,  be  in  the 
defendant's  possession,  and  therefore  within 
the  principle  of  the  Supreme  Court  ?  It  would 
be  an  idle  and  useless  ceremony,  as  that  court 
observed,  for  the  sheriff  to  pay  the  money  over 
to  the  sheriff,  with  one  hand,  and  seize  it  with 
the  other,  under  the  plaintiffs'  execution. 
Where  there  are  conflicting  claims,  it  is  the 
duty  of  the  sheriff  to  bring  the  money  into 
court,  pursuant  to  the  command  of  the  writ, 
that  it  may  be  disposed  of  according  to  the 
judgment  of  the  court,  on  the  respective 
claims.  All  the  cases  agree  that  the  property 
of  a  defendant  may  be  taken  by  virtue  of  exe- 
cution, wherever  it  can  be  found ;  and  it 
being  once  established  that  money  may  be 
taken  in  execution,  as  goods  and  chattels,  it 
follows  that  the  sheriff  may  take  it  anywhere. 
He  may  run  a  greater  risk  in  one  case  than  in 
another,  as  to  proving  the  property  to  belong 
to  the  defendant ;  but  his  right  to  take  it  is  the 
same.  Here  the  money  arising  from  Frear's 

foods  was  in  the  hands  of  the  sheriff.  The 
upreme  Court,  in  Turner  v.  Fendall,  say  that 
it  is  the  duty  of  the  sheriff  to  satisfy  thfe  exe- 
cution, if  it  is  in  his  power  to  do  so.  Can, 
then,  a  sheriff,  having  money  of  the  defendant 
in  his  possession,  and  also  an  execution  against 
him,  pay  over  that  money  to  the  defendant, 
and  return  on  the  execution  nulla  bona  ?  The 
judgment  and  execution  of  E.  having  been  set 
aside  as  fraudulent,  there  can  be  no  question 
that  the  property,  in  the  meanwhile,  remained 
in  F. ;  the  sheriff  was  bailee,  for  him,  of  the 
money  ;  and  the  court,  by  their  order,  decided 
that  it  belonged  to  him.  Again  ;  here  was  a 
sale  for  cash  ;  a  sheriff  has  no  authority  to  sell 
on  a  credit  ;  the  defendant  cannot  be  admitted 
to  say  that  he  has  not  received  the  money. 
The  witnesses  say  they  would  have  paid  the 
money  if  the  sheriff  had  pressed  them  for  it. 
The  defendant  alleges  in  his  defense  his  own 
breach  of  duty.  As  to  the  prior  executions, 
they  cannot  be  set  up  so  as  to  exhaust  the  sur- 
plus in  the  sheriff's  hands.  He  might  have 
satisfied  them  out  of  *the  sums  bid  by  [*O2 
Everitt  and  others,  or  out  of  moneys  in  his 
hands.  The  court  will  oblige  him  to  apply 
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the  money  in  such  a  manner  as  will  best  sub- 
serve the  rights  of  all  parties. 

The  Statute  cited,  which  was  made  for  the 
benefit  of  poor  families  (18  Johns.,  400),  shows 
that  stoves  are  not  considered  as  fixtures. 

PLATT,  J.,  delivered  the  opinion  of  the 
court : 

It  seems  to  me  very  clear,  that  in  the  mode 
of  conducting  the  sale  under  Evertson's  execu- 
tion, and  particularly  in  not  exacting  the 
money  on  bids  made  by  Evertson  or  his  agent, 
no  blame  is  imputable  to  the  sheriff.  It  would 
be  unreasonable,  and  injurious  to  debtors  as 
well  as  creditors,  to  insist  that  the  creditor  on 
the  execution  should  advance  money  on  his 
bid,  when  the  sole  object  of  the  sale  is  to  put 
money  in  his  pocket,  by  paying  a  debt  due  to 
him.  The  sale  was,  therefore,  regular  and 
lawful,  as  regards  the  sheriff ;  and  he  deliv- 
ered the  goods  to  the  purchasers  accordingly, 
on  the  2d  of  July.  1819.  On  the  4th  of  August 
following,  the  plaintiff's  execution  was  deliv- 
ered to  the  sheriff.  At  that  time  it  is  clear 
that  the  sheriff  was  under  no  responsibility 
whatever  to  these  plaintiffs,  on  account  of 
those  goods.  On  the  17th  of  August,  1819, 
the  execution  of  Evertson  was  set  aside  ;  and 
a  copy  of  the  rule  for  that  purpose  was  served 
on  the  sheriff  on  the  19th  of  August ;  but  that 
order  did  not  invalidate  the  prior  sale  under 
that  execution.  Fieri  non  rfebet,  factnm  valet. 
But  this  court  ordered  the  sheriff  to  pay  over 
and  apply  the  "  moneys  collected  on  that  exe- 
cution in  satisfaction  of  other  executions  in 
his  hands,  according  to  their  legal  priority." 
It  is  certain  that  the  moneys  had  not  then  been 
"collected"  by  the  sheriff,  on  that  sale  to 
Evertson  and  Everitt.  On  the  contrary,  it 
had  not  been  contemplated  by  the  parties  that 
those  moneys  were  to  be  paid  to  the  sheriff. 
In  the  regular  exercise  of  his  official  duty,  that 
matter  had  been  otherwise  adjusted  between 
them.  It  seems  to  me,  thefefore,  that  the  rule 
for  setting  aside  that  execution  could  have  no 
force  or  effect,  as  against  the  sheriff  ;  except 
as  to  the  moneys  actually  received  by  him, 
under  that  execution. 

93*]  *That  rule  (setting  aside  the  execu- 
tion) is  not  to  be  regarded  as  a  mandate  to  the 
sheriff  to  pursue  measures  to  recover  the  price 
of  the  goods  sold  under  Evertson's  execution. 
We  had  no  power  to  compel  such  a  procedure. 
And  it  is  important  to  remark  that  the  execu- 
tion in  favor  of  these  plaintiffs  issued  not  from 
this  court,  but  from  the  Common  Pleas  of 
Dutchess ;  and  it  was  not  the  office  of  this 
court  to  give  any  special  authority  or  instruc- 
tions to  the  sheriff  as  to  the  mode  of  executing 
the  process  of  that  court.  Suppose,  then,  the 
purchasers  (Everitt  and  Evertson)  had  refused 
to  pay  the  sheriff  for  those  goods  ;  I  confess 
I  am  at  a  loss  to  discover  what  right  of  action 
he  had,  as  sheriff  or  otherwise,  to  compel  pay- 
ment It  seems  to  me  the  only  remedy  would 
have  been,  either  by  an  action  on  behalf  of 
Frear,  the  defendant  in  that  execution,  or 
by  a  bill  in  chancery  on  behalf  of  the  other 
creditors. 

But  if  the  sheriff  might  have  sustained  an 
action,  it  does  not  follow  that  he  was  bound  to 
bring  a  suit.  Though  by  skillful  address  and 
negotiation,  he  might  have  induced  the  pay- 
732 


ment  of  those  moneys,  so  that  this  execution 
might  attach  on  them,  it  seems  to  me  to  form 
no  part  of  his  regular  official  duty. 

I  think  he  would  have  had  a  right  to  say  to 
these  plaintiffs:  "I  sold  Frear's  property 
strictly  according  to  my  duty,  in  obedience  to 
Evertson's  execution  ;  and  I  have  also  regu- 
larly accounted  to  him,  as  the  judgment  cred- 
itor having  the  oldest  execution,  for  the  whole 
avails  of  that  sale.  All  this  was  done  without 
any  notice,  or  suspicion  on  my  part,  that  you 
ever  meant  to  contest  the  validity  of  that  judg- 
ment and  execution.  Now,  I  am  functus 
officio,  in  regard  to  what  was  rightfully  done 
by  me  under  that  execution.  If  Everitt  and 
Evertson  ought  to  account  to  you  for  those 
moneys,  seek  your  own  remedy  against  them." 

But  even  admitting  that  it  was  the  duty  of 
the  sheriff  to  have  sued  for  those  moneys  yet 
if  the  money  never  was  actually  paid  to  him, 
he  cannot  be  legally  charged  for  a  false  return 
of  nutta  bona  ;  because  it  does  not  appear  that 
there  was  any  property  of  Frear  in  the  hands 
of  those  purchasers,  on  which  he  could  have 
levied  the  plaintiffs'  execution. 

*Suppose  the  sheriff  had  proved  the  [*94 
utter  insolvency  of  those  purchasers  (Everitt, 
Evertson  and  Gidley),  or  that  he  had  sued 
them  with  due  diligence  and  failed  to  recover, 
would  the  amount  of  their  bids  be  deemed 
money  in  his  hands,  so  as  to  falsify  this  return 
of  nulla  bona  ?  I  think  not. 

If  any  action  lies  against  the  sheriff  for  those 
moneys,  it  must  be  a  special  action  on  the  case 
for  connivance  with  Evertson  and  Everitt,  or 
for  negligence  in  not  suing  for  those  moneys. 
He  certainly  had  no  right  to  levy  the  plaint- 
iffs' execution  on  any  money  in  the  hands  of 
Evertson  or  Everitt,  although  it  be  admitted 
that  they  ought  to  pay  it. 

It  appears  that  prior  valid  executions  in  the 
sheriff's  hands  were  sufficient  to  absorb  all  the 
amount  of  sales,  excepting  the  bids  of  Gidley, 
Everitt  and  Evertson,  viz.:  Gidley's  bid, 
$658.34  ;  Everitt's  bid,  $560,  and  Evertson's 
bid,  $702.21,  which  were  not  paid  when  this 
execution  was  returned. 

My  conclusion  is,  that  the  evidence  does  not 
support  either  of  the  counts  in  the  declaration, 
except  as  to  the  stove.  I  infer  from  the  evi- 
dence and  the  verdict  that  the  sheriff  neglected 
to  sell  it  ;  and  I  have  no  doubt  it  was  personal 
property,  and  not  a  part  of  the  store  in  which 
it  stood.  We  are,  therefore,  of  opinion  that 
the  amount  of  the  verdict  be  reduced  to 
$45,  according  to  the  special  finding  of  the 
jury,  as  to  the  stove. 

Judgment  accordingly. 
Cited  in— 5  Cow.,  396. 
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Assignment  of  Chose  in  Action — Maybe  by  Parol 
— Notice — Pleading — Effect  of  Protestation  of 
Failure  to  Traverse. 

A  chose  in  action  as  a  simple  contract  or  debt, 
may  be  transferred  by  parol  or  delivery,  for  a  valu- 
able consideration  without  a  written  assignment. 
And  the  court  will  take  notice  of  and  protect  the 
rights  of  the  assignee,  against  all  persons  having 
notice  thereof. 

JOHNS.  REP.,  19. 
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A  protestation  in  effect  admits  the  allegation  pro- 
tested against,  in  the  suit  in  which  it  is  made. 

What  is  traversable  in  pleading,  and  is  not  trav- 
ersed by  the  adverse  party,  is  admitted; 

Citations— Chit.  PI.,  590 ;  3  Cai.,  164  :  IT  Johns.,  284; 
11  Johns.,  538 :  1  Johns.  Cas.,  51, 411;  Rob.  on  Frauds, 
275-  3  Johns.,  425;  12  Johns.,  343;  5  Johns.,  193;  1 
Johns.,  580. 

DEBT  on  a  judgment.  The  defendant  plead- 
ed a  release.  The  plaintiff  replied  that 
before  the  judgment  was  rendered  the  plaintiff, 
for  a  valuable  consideration,  assigned  to  David 
Gleason  all  his  demands  against  the  defendant, 
for  the  recovery  of  which  this  action  was  pros- 
ecuted ;  and  that  the  defendant,  before  the 
release  was  made,  &c. ,  had  notice.  The  de- 
fendant rejoined,  protesting  that  no  assignment 
of  the  debt  had  been  made,  and  alleged  that 
Gleason  prosecuted  the  suit  on  which  the  judg- 
ment was  recovered,  as  the  agent  or  attorney 
of  the  plaintiff,  and  had  no  beneficial  interest 
in  it.  The  plaintiff  surrejoined  that  Gleason 
did  not  prosecute  the  demand  on  which  the 
judgment  was  recovered,  as  the  attorney  or 
agent  of  the  plaintiff,  but  for  his  own  benefit, 
and  that  the  beneficial  interest  therein  belonged 
to  Gleason  and  not  to  the  plaintiff  ;  tendering 
an  issue  in  which  the  defendant  joined. 

At  the  trial,  the  defendant  produced  the 
release  of  the  judgment,  dated  Mar.  7,  1815, 
which  purported  to  be  given  for  the  sum  of 
$264.64,  the  amount  of  the  judgment.  A  sub- 
scribing witness  testified  that  he  gave  Briggs 
$10  as  the  consideration  for  the  release,  and 
that  he  heard  Dorr,  before  that  time,  say  that 
he  received  notice  from  Gleason  of  the  assign- 
ment of  the  joint  demand  against  the  defend- 
ant and  one  Sill,  which  was  for  making  ma- 
chinery at  the  Hoosick  Falls. 

A  witness  for  the  plaintiff  testified  that 
about  the  last  of  Dec.,  1810,  Gleason  and  the 
plaintiff  were  at  his  store,  when  the  plaintiff  told 
the  witness  that  he  had  sold  his  demand  against 
the  defendant  to  Gleason,  who  then  paid  the 
plaintiff  the  balance  in  goods  ;  that  a  few  days 
afterwards,  the  defendant  told  the  witness  that 
the  plaintiff  had  assigned  his  demand  against 
him  to  Gleason,  and  given  him  notice  that  the 
demand  of  the  plaintiff  so  assigned  was  for 
work  in  making  machinery  for  the  defendant 
at  Hoosick  Falls.  The  witness,  on  ,his  cross- 
96*]  examination,  said  that  he  did  not  *know 
whether  there  was  a  written  assignment  or  not. 
The  plaintiff,  pursuant  to  a  notice  for  that  pur- 
pose, was  called  on  to  produce  the  assignment, 
but  did  not.  A  verdict  was  found  for  the 
plaintiff  for  $264. 78  debt  and  $122. 10  damages. 

The  case  was  submitted  to  the  court  without 
argument. 

WOOD  WORTH,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  his  replication,  alleges  an 
assignment,  and  avers  notice.  Both  were 
necessary  to  support  the  replication  and  formed 
but  a  single  point ;  the  defendant  protests  as  to 
the  first,  which  is  in  effect,  an  admission  of 
the  assignment  in  this  cause,  so  that  no 
evidence  need  be  given  in  support  of  it.  The 
only  use  of  a  protestation  is,  that  in  case  the 
party  making  it  succeeds  in  the  point  to  be 
tried,  he  thereby  saves  to  himself  the  liberty 
of  disputing,  in  any  other  suit,  the  truth  of 
the  allegation  which  is  protested  against. 
(Chit.  PI.,  590.) 
JOHNS.  REP.,  19. 


The  notice  is  admitted,  because  it  was  not 
put  in  issue  by  the  rejoinder.  The  rule  is,  that 
whatever  is  traversable  and  not  traversed,  is 
admitted.  (3  Cai.,  164.) 

But  although  the  rejoinder,  by  protesting 
against  the  assignment,  which  is  stated  to  have 
been  made  for  a  valuable  consideration,  does 
in  effect  admit  it,  yet  it  is  evident  that  the 
defendant  intended  to  put  it  in  issue,  for  he 
further  states  that  Gleason  had  no  beneficial 
interest,  which  is  substantially  denying  that 
any  transfer  or  assignment  of  the  demands  had 
been  made  for  valuable  consideration  ;  and 
therefore  the  protestation  may  be  considered  as 
repugnant  or  inconsistent  with  the  remaining 
part  of  the  rejoinder,  and  may  be  rejected. 
The  single  point  in  issue,  then,  is,  whether 
Gleason  had  the  beneficial  interest  in  the  de- 
mands on  which  the  judgment  was  recovered. 
On  this  issue  the  plaintiff  held  the  affirmative. 
Whether  there  was  a  written  assignment,  does 
not  appear.  It  is  to  be  inferred  from  the  evi- 
dence that  the  transfer  was  by  parol,  which 
is  valid  without  writing  ;  a  delivery  of  a  chose 
in  action  for  a  good  and  valuable  considera- 
tion, is  sufficient.  (17  Johns.,  284  ;  11  Johns., 
538  ;  1  Johns.,  580  ;  Rob.  on  Frauds,  275.) 

*If  the  assignment  was  valid  in  law,  [*97 
the  defendant  cannot,  after  notice,  defeat  it ; 
for  courts  of  law  will  take  notice  of  and  pro- 
tect the  rights  of  the  assignee,  against  all  per- 
sons having  notice  either  express  or  implied. 
(1  Johns.  Cas.,  51,  411;  3  Johns.,  425;  12 
Johns.,  343;  5  Johns.,  193.) 

After  an  attentive  examination  of  this  case, 
I  am  satisfied  that  the  plaintiff  has  clearly 
shown  a  beneficial  interest  in  the  judgment  in 
Gleason,  which  cannot  be  defeated  by  the 
release ;  and  consequently,  that  judgment 
ought  to  be  entered  for  the  plaintiff. 

Judgment  far  the  plaintiff. 

Cited  in— 4  N.  Y.,  5fl7 ;  30  N.  Y.,  87  ;  76  N.  Y.,  356 ; 
3  Hun.,  475 ;  4  Barb.,  49 ;  6  Barb.,  552 ;  5  T.  &  C.,  607  ; 
6  Bos.,  427. 

Also  cited  in— 1  Hill,  554 ;  6  Hill,  239 ;  64  N.  Y.,  161. 


WHALLON  v.  KAUFFMAN. 

Real  Property —  Conveyance  by  Metes  and  Bon  nds 
— Special  Covenant,  as  to  .Number  of  Acres — 
General  Warranty  of  Title  and  Quiet  Enjoy- 
ment— Restricted  by  Special  Covenant. 

The  defendant,  after  granting  a  tract  of  land, 
described  by  metes  and  bounds,  added,  "  contain- 
ing, by  estimation,  600  acres,  and  the  same  is  hereby 
covenanted  and  warranted  to  contain  at  least  500 
acres;"  and  then  covenanted  generally,  that  he 
was  seised  in  fee  simple,  &c.,  and  had  full  power  to 
convey,  &c.;  and  for  quiet  enjoyment,  and  against 
incumbrances,  &c.,  and  warranty.  Held  that  the 
general  covenants  in  the  deed  were  restrained  by 
the  special  covenant,  as  to  the  quantity  of  land. 

Citations— 2  Bos.  &  P.,  13,  26 ;  Finch,  90 ;  1  Domat., 
39;  2  Johns.  Cas.,  203 ;  16  Johns.,  110  ;  1  Saund.,61. 

rPHIS  cause  came  before  the  court  on  a  bill  of 
J-  exceptions,  taken  to  the  opinion  of  the 
judge  at  the  trial. 

Dec.  10,  1813,  the  defendant,  for  the  consid- 
eration of  $9,500,  conveyed  to  the  plaintiff 
several  parcels  of  land,  lying  in  the  County  of 
Essex.  One  of  the  tracts  released  and  con- 
veyed, and  which  gave  rise  to  the  present  suit, 
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was  described  in  the  following  manner  :  "  ali 
and  singular,  the  one  equal  undivided  half 
part  of  that  certain  lot  or  tract  of  land,  situate 
in  the  towns  of  Willsborough  and  Essex,  in 
the  County  of  Essex,  called  the  Conolly  pat- 
ent (the  conveyance  then  sets  out  the  courses 
and  distances);  the  said  patent  containing,  by 
estimation,  two  thousand  acres  ;  excepting  and 
reserving  from  said  half  part  of  said  patent, 
certain  parts  thereof,  sold  by  the  former  owner 
of  the  moiety,  to  Joseph  Stafford,  John  Hoffua- 
gle  and  John  H.  Morehouse  ;  said  undivided 
moiety,  over  and  above  the  reservations  and 
exceptions  aforesaid,  containing,  by  estima- 
tion, six  hundred  acres,  and  the  same  is  here- 
by covenanted  and  warranted  to  contain,  at 
least,  five  hundred  acres." 

The  deed  contained  a  special  covenant  that, 
in  case  of  an  eviction  of  all  or  any  part  of  the 
98*]  granted  premises,  the  *grantor  should 
not  only  refund  the  whole  or  a  proportionable 
part  of  the  consideration  money,  but  should 
pay  the  value  of  all  such  buildings  as  shall 
have  been  erected  on  the  premises,  lost  by  the 
eviction.  The  grantor  then  covenanted  that 
he  was  lawfully  seised  in  fee  simple  of  the 
premises  granted,  and  had  good  right,  full 
power  and  lawful  'authority  to  sell  and  convey 
the  same,  in  manner  and  form  aforesaid. 
There  were,  also,  covenants  for  quiet  enjoy- 
ment, against  incumbrances,  and  for  further 
assurance  and  a  warranty. 

The  plaintiff,  in  his  declaration,  alleges,  as 
a  breach,  that  the  defendant  was  not,  at  the 
time,  lawfully  seised,  nor  had  he  good  right, 
full  power  and  lawful  authority  to  sell  in  man- 
ner aforesaid. 

At  the  trial,  the  defendant  deduced  a  title  to 
himself  from  the  patentee,  for  the  undivided 
half  of  the  patent  (which  contained,  in  the 
whole,  2,136  acres),  excepting  as  to  220  acres, 
which  had  been  reserved  by  VVilliam  Gilliland, 
the  former  proprietor  of  the  whole  patent,  in 
his  deed  to  John  Tayler,  dated  Aug.  27,  1794, 
and  the  land  excepted  in  his  deed  to  the  plaint- 
iff, being  190  acres ;  he  also  proved  that  a  par- 
tition of  the  patent  had  been  made  by  the 
plaintiff  and  Daniel  Ross,  by  which  it  ap- 
peared that  the  plaintiff  received,  on  the  di- 
vision, exclusive  of  lots  previously  sold,  655 
acres  ;  that  the  plaintiff,  after  his  purchase,  in 
conjunction  with  the  other  proprietors,  had 
sold,  besides  the  land  divided,  three  lots, 
amounting  to  170  acres,  of  which  the  plaintiff 
had  85  acres,  making  in  the  whole  740  acres  of 
the  Conolly  patent  which  fell  to  the  plaintiff's 
share,  exclusive  of  about  20  acres,  assigned  to 
the  plaintiff,  on  the  partition,  in  consequence 
of  the  difference  in  quality. 

The  plaintiff  then  stated  his  claim  to  dam- 
ages, for  the  half  of  the  lots  reserved  in  the 
deed  from  Gilliland  to  Tayler,  and  for  the 
half  of  five  other  parcels  which  had  been  sold 
by  the  former  proprietors,  previous  to  the 
conveyance  from  the  defendant  to  the  plaint- 
iff, making,  in  the  whole,  270  acres. 

The  counsel  for  the  defendant  insisted  that 
the  general  covenant  oi  seisin,  in  the  deed 
from  the  defendant  to  the  plaintiff,  was 
restrained  by  the  special  covenant,  to  a  war- 
ranty of  500  acres  only  ;  and  inasmuch  as  it 
99*]  appeared  that  the  *plaintiff  held  undis- 
puted 720  acres,  the  same  was  sufficient  to  bar 
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the  plaintiff's  action.  The  judge  decided  that 
this  construction  was  erroneous,  and  that  the 
plaintiff  was  entitled  to  recover  for  one  half  of 
all  the  lands  which  had  been  conveyed  out  of 
the  Conolly  patent,  before  the  sale  of  the  one 
half  thereof  to  the  plaintiff,  excluding  the  par- 
cels excepted  in  the  defendant's  deed.  To  this 
opinion  the  counsel  for  the  defendant  excepted. 
The  jury  found  a  verdict  for  the  plaintiff  for 
$1,844.46  damages. 

Mr.  Van  Buren,  for  the  defendant.  The 
intention  of  the  parties  to  the  deed  is  to  be 
carried  into  effect,  as  far  as  it  can  be  ascer- 
tained. It  is  apparent  from  the  language  used 
that  the  intention  was  to  convey  all  the  land 
belonging  to  the  grantor  in  this  patent,  which 
had  not'been  previously  conveyed  by  him ; 
but  as  the  quantity  was  uncertain,  they  agreed 
to  fix  the  extent  of  the  covenants,  or  warranty, 
to  a  certain  number  of  acres.  In  Browning 
v.  Wright,  2  Bos.  &  P.,  13,  it  was  held  that  a 
general  covenant  in  a  deed  was  restrained  by 
a  special  covenant.  An  express  covenant  will 
limit  and  qualify  any  implied  covenant  in  a 
deed  arising  from  the  words  "give,  grant," 
&c.  (F)-ost  v.  Raymond,  2  Cai.,  188,  192  ;  Kent 
v.  Welch,  7  John's.,  258.)  In  Cole  v.  Hawes,  2 
Johns.  Cas. ,  203,  where  the  grantor  covenanted 
generally,  that  he  was  well  seised,  &c.,  and 
had  good  right,  and  full  power  to  convey, 
&c.,  and  warranted  the  premises  "against  all 
claims  and  demands,  except  the  lord  of  the 
soil ;"  it  was  held  that  the  covenants  were  to 
be  construed  together,  and  that  the  last  re- 
strained the  first. 

Admitting  that  the  defendant  is  liable,  the 
extent  of  the  recovery  can  be  no  more  than  158 
acres. 

Mr.  Henry,  contra.  In  all  the  tracts,  the 
quantity  of  acres  was  uncertain,  and  the  plaint- 
iff was  desirous  to  know  how  much  land,  at 
least,  he  had  purchased  ;  and  the  defendant, 
therefore,  specified  the  number  of  acres.  After 
covenanting  that  the  third  tract,  after  the 
deductions  and  exceptions  mentioned,  should 
contain  at  least  500  acres,  there  is  a  special 
covenant,  that  in  case  of  eviction  from  all  or 
any  part  of  the  premises,  the  grantor  should 
not  only  refund  the  *purchase  money,  [*1OO 
but  should  pay  the  value  of  the  buildings 
erected  on  the  premises  from  which  the  plaint- 
iff might  be  evicted.  In  Browning  v.  Wright, 
and  Cole  v.  Hawes,  the  covenants  related  to 
the  title,  not  to  the  quantity  of  land.  By  war- 
ranting that  there  should  be  500  acres  at  least, 
the  inference  is  that  there  might  be  more,  as 
was  estimated ;  and  if  more,  then  the  cove- 
nants were  to  extend  to  it.  It  was  estimated 
that  there  were  600  acres.  If  he  had  cove- 
nanted for  500  acres  only,  without  using  the 
words  "  at  least,"  the  covenant  would  have 
been  confined  to  the  quantity  specified. 

Again  ;  the  covenant  applies  to  the  whole 
premises,  described  by  metes  and  bounds. 
Suppose  the  plaintiff  had  erected  valuable 
mills,  &c.,  on  the  premises,  within  the  bounds 
described,  and  had,  afterwards,  been  evicted 
by  a  paramount  title,  could  the  defendant,  in 
an  action  brought  against  him  on  the  covenant 
of  seisin,  say,  "you  have,  besides  the  land 
on  which  your  mills  were  erected,  and  from 
which  you  have  been  evicted,  500  acres,  and 
therefore  you  cannot  recover  against  me." 
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WOODWORTH,  J.  The  construction  to  be 
put  on  the  covenants  of  seisin,  and  authority 
to  convey,  must  be  collected  from  |a  careful 
examination  of  the  whole  deed. 

The  cardinal  point  is,  what  was  the  inten- 
tion of  the  parties,  as  derived  from  the  deed 
itself.  When  that  is  discovered,  it  ought  to 
be  carried  into  effect,  if  it  can  be  done  consist- 
ently with  the  rules  of  law.  If  the  words  and 
provisions  are  doubtful,  they  are  to  be  taken 
most  strongly  against  the  grantor.  If  they 
are  susceptible  of  different  constructions,  the 
court  may  take  into  consideration  the  circum- 
stances attending  the  transaction,  the  partic- 
ular situation  of  the  parties,  and  the  state  of 
the  thing  granted  at  the  time  of  making  the 
grant,  for  the  purpose  of  ascertaining  the  prob- 
able intent. 

It  is  the  duty  of  the  court  to  give  effect  to 
every  part  of  the  deed,  if  the  words  made  use 
of  will  admit  of  such  construction  ;  the  cove- 
nant of  seisin,  and  power  to  convey,  must  be  sat- 
isfied, according  to  the  fair  import  of  the  terms, 
10 1*]  *as  collected  from  the  whole  context  of 
the  instrument.  If  it  is  not  restrained  or  lim- 
ited in  its  operation,  it  extends  to  the  equal 
half  of  the  patent,  excepting  the  parcels  pre- 
viously sold  to  Hoffnagle,  Stafford  and  More- 
house. 

The  question  here  is,  whether  the  covenant 
on  which  the  action  is  founded  is  general  or 
special ;  if  the  latter,  the  covenant  of  seisin 
and  power  to  sell  will  be  construed  not  to 
extend  beyond  the  quantity  of  500  acres.  The 
deed  conveys  several  parcels  of  land,  besides 
the  Conolly  patent.  In  every  instance  the 
quantity  is  stated  "  by  estimation  ;"  and  then 
follows  a  covenant,  that  the  parcel  conveyed 
shall  contain,  at  least,  a  certain  number  of 
acres,  but  less  than  the  estimated  quantity. 
Why  was  this  done  ?  It  appears  to  me  that  it 
was  expressly  to  limit  the  extent  of  the  defend- 
ant's responsibility.  If  this  was  not  intended, 
the  covenant  is  nugatory  and  useless  ;  but,  if 
neither  party  knew  how  many  acres  were  com- 
prised within  the  boundaries  described  in  the 
deed,  and  the  defendant  was  willing  to  release 
his  title  to  the  land,  be  the  quantity  more  or 
less ;  but  in  the  event  of  a  defect  of  title,  chose 
to  restrict  his  liability  to  a  certain  number  of 
acres  ;  and  the  plaintiff  not  knowing  but  that 
the  land  would  fall  short  of  the  quantity  esti- 
mated, and  to  guard  against  the  risk,  thought 
proper  to  protect  himself,  to  a  certain  extent, 
then  the  reason  of  inserting  these  words,  as 
well  as  the  intent  of  the  parties,  is  obvious. 
Supposing,  in  point  of  fact,  that  the  undivided 
half,  besides  the  parcels  excepted,  had,  on  a 
subsequent  survey,  been  found  to  contain  less 
than  500  acres,  arid  this  special  covenant  had 
been  omitted ;  then,  on  failure  of  title,  what 
would  be  the  extent  of  the  compensation  which 
the  plaintiff  could  claim  under  the  general 
covenant  of  seisin,  and  power  to  convey  ?  Cer- 
tainly, for  the  ascertained  quantity  only.  But, 
with  the  special  covenant  contained  in  the 
deed,  the  plaintiff  is  authorized  to  say,  true  it 
is,  that  on  the  covenant  of  seisin,  the  defend- 
ant is  not  liable  beyond  the  number  of  acres 
comprised  within  the  boundaries,  which  are 
less  than  500  acres,  but  there  is  a  special  cov- 
enant, by  which  he  is  bound  to  compensate  for 
every  acre  less.  I  apprehend  that  such  a  claim 
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could  not  be  resisted  ;  and  if  so,  it  strongly 
illustrates  the  intent,  and  shows  that  the  spe- 
cial covenant  was  inserted  to  protect  both  par- 
ties, in  certain  contingencies,  *and  [*1O2 
ought  not  to  be  lost  sight  of  in  determining, 
whether  the  covenant  of  seisin  extends  to  more 
than  a  definite  number  of  acres ;  if  it  does, 
the  court  must  infer  that  the  grantor  intended 
to  give  a  limited  and  an  unlimited  warranty. 
The  grantor  says  that  he  is  seised  of,  and  in, 
all  and  singular,  the  above  granted  premises, 
and  has  good  right,  full  power  and  lawful 
authority  to  grant,  bargain,  sell  and  convey 
the  same,  in  manner  and  form  aforesaid.  The 
covenant  of  seisin,  and  power  to  convey,  are 
synonymous.  The  grantor  covenants  in  man- 
ner and  form  aforesaid,  which  limits  this  cov- 
enant to  the  500  acres,  warranted  in  the  spe- 
cial covenant  :  this  qualifies  the  covenant  of 
seisin  and  power  to  convey,  and  makes  it  a 
special,  not  a  general  covenant ;  it  gives  effect 
to  the  intention  of  the  parties,  as  collected 
from  a  view  of  the  whole  instrument. . 

In  the  case  of  Browning  v.  Wright,  2  Bos.  & 
P.,  13,  the  principle  established  fully  supports 
the  construction  I  have  adopted.  In  that  case, 
Wright,  after  granting  certain  premises  to 
Browning,  and  warranting  the  same  against 
himself  and  his  heirs,  covenanted,  that  notwith- 
standing any  act  by  him  done,  he  was  seised 
of  the  premises,  in  fee,  and  that  he  had  a  good 
right,  full  power  and  lawful  authority  to  con- 
vey ;  it  was  held  that  the  general  words,  "full 
power  and  lawful  authority  to  convey,"  were 
qualified  by  the  special  covenants  against  the 
acts  of  himself  and  his  heirs.  The  reasoning 
of  Lord  Eldon,  in  that  case,  removes  the  im- 
pression I  entertained  at  the  trial.  His  Lord- 
ship observes :  "What  would  be  the  use  of  any 
of  the  other  covenants,  if  this  were  general  ? 
It  would  be  of  little  service  to  the  grantor  to 
insist  that  the  warranty,  and  the  covenants  for 
quiet  enjoyment  and  further  assurance,  were 
specially  confined  to  himself  and  his  heirs,  if 
the  grantee  were  at  liberty  to  say,  'I  cannot 
sue  upon  these  covenants,  but  I  have  a  cause 
of  action  arising  upon  a  general  covenant, 
which  supersedes  them  all.'  "  He  further  ob- 
serves, "  the  true  meaning  of  the  covenant  is, 
that  the  grantor  has  power  to  convey  and  as- 
sure, according  to  the  terms  used,  to  which 
terms  he  refers,  by  the  words,  '  in  manner 
aforesaid.'" 

Mr.  Justice  Buller  observes, '  'the  grantor  has 
told  us  in  one  part  of  the  deed  that  he  means 
to  covenant  against  his*own  acts,  and  [*1O3 
are  we  to  say  that  he  has,  in  the  same  breath, 
covenanted  against  the  acts  of  all  the  world  ?" 
This  would  be  highly  inconsistent.  The  same 
question  may  be  put  in  this  case  ;  the  grantor 
informs  us  that  there  shall  be,  at  least,  500 
acres  ;  and  we  are  now  called  upon  to  say  that 
the  covenant  of  seisin  extends  to  a  greater 
quantity  :  that  the  grantor  might  stipulate  in 
this  manner,  if  he  thought  proper,  no  one  will 
deny  ;  but  that  he  has  not  so  covenanted  in 
the  present  deed,  is  very  evident  to  my  mind. 

The  cases  at  common  law  referred  to  in 
Browning  v.  Wright  support  that  decision ;  and 
in  lilden  v.  Studley,  Finch,  90,  the  Court  of 
Chancery  acted  upon  the  same  principle. 
There  the  deed  contained  a  general  covenant 
of  lawful  power  to  convey,  but  all  the  other 
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covenants  had  restrictive  words,  and  the 
grantee  having  sued  the  grantor  on  the  general 
covenant,  the  Court  of  Chancery  restrained 
him  from  proceeding.  Lord  Eldon,  refer- 
ring to  that  case,  says,  "  this  must  have 
been  done  on  the  ground  of  the  intent  of  the 
parties  appearing  on  the  instrument  ;  since 
that  intent  could  only  be  collected  from  the  in- 
strument itself,  and  not  from  anything  dehorn." 

This  principle  is  also  agreeable  to  a  rule  of 
the  civil  law,  that  if  the  words  of  a  covenant 
appear  to  be  contrary  to  the  intention  of  the 
covenanters,  which,  from  other  parts  of  the 
instrument,  is  evident,  such  intention  must  be 
favored  rather  than  the  words.  (1  Domat.,  39.) 

In  Cole  v.  Hawes,  2  Johns.  Cas.,  203,  the 
plaintiff  declared  on  a  covenant  of  seisin  and 
power  to  sell.  It  appeared  that  the  deed  con- 
tained a  further  covenant,  to  warrant  and  de- 
fend the  premises  against  all  claims,  except 
the  lord  of  the  -soil ;  the  court  say  the  last 
covenant  explains  the  first,  and  in  construing 
them,  hpth  must  be  taken  together  ;  that  the 
exception  was  manifestly  intended  to  apply  to 
both  covenants,  and  that  the  spirit  of  the  agree- 
ment, and  good  sense,  as  well  as  justice,  re- 
quired such  a  construction. 

The  covenants  of  seisin  and  power  to  sell, 
are,  in  both  cases,  the  same  ;  but  in  the  case 
cited,  the  court  limit  and  restrict  the  opera- 
tion, not  because  the  covenant  was  not  general 
in  its  terms,  but  because  the  covenant  of  war- 
ranty was  special,  and  showed  the  intent  of  the 
1 04*]  parties,  that  it  was  not  *to  extend  to 
the  lord  of  the  soil.  The  intent  is  equally  evi- 
dent in  the  present  case,  for  the  covenant  of 
warranty  is  limited  to  500  acres  ;  and  justice, 
as  well  as  the  sound  rules  of  construction,  re- 
quire that  the  general  covenant  should  be 
qualified  accordingly. 

So,  also,  in  Jackson  v.  Stevens,  16  Johns., 
110,  this  principle  of  construction  is  sanctioned 
by  the  court;  the  ^hief  Jmtice  says,  "when 
there  is  a  particular  recital  in  a  deed,  and  then 
general  words  follow,  the  general  words  shall 
be  qualified  by  the  particular  recital." 

After  an  attentive  examination  of  authori- 
ties, and  applying  the  settled  rules  of  construc- 
tion to  the  deed  in  question,  I  am  satisfied  tjiat 
the  parties  intended  that  the  defendant  should 
not  be  liable,  provided  there  was  a  perfect 
title  to  500  acres,  and  that  the  deed  plainly 
indicates  such  intent.  This  result  disposes  of 
the  plaintiff's  claim  to  damages  ;  and  if  cor- 
rect, renders  an  examination  of  the  remaining 
exceptions  unnecessary ;  but  as  this  case  may 
be  carried  to  another  tribunal,  it  is  proper  to 
decide  on  them.  The  defendant  offered  to 
prove,  at  the  trial,  that  the  several  lots  for 
which  compensation  was  claimed,  had,  for 
several  years  before  the  sale  to  the  plaintiff, 
been  possessed  and  improved  by  the  persons  to 
whom  they  had  been  conveyed,  claiming  them 
as  their  own,  under  title  derived  from  the  pro- 
prietors of  the  Conolly  patent,  and  were  so 
possessed,  when  the  plaintiff  viewed  the  prem- 
ises previous  to  the  purchase. 

This  testimony  was  properly  overruled,  for 
although  parol  testimony  may,  in  some  cases, 
be  admissible  to  aid  the  construction  of  a  deed, 
so  far  as  to  prove  the  state  of  facts  actually 
existing  at  the  time  of  the  conveyance,  and  a 
knowledge  of  them  by  the  parties,  the  evidence 
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offered  could  not  aid  in  giving  a  construction; 
for  the  circumstance  that  a  part  of  the  lands 
were  possessed,  was  no  evidence  that  the 
grantor  had  not  a  right  to  convey,  although 
the  plaintiff  knew  (which  does  not  appear)  that 
the  possessors  claimed  them  as  their  own,  and 
that  the  deed  would  include  such  possessions  ; 
but  a  more  conclusive  reason  for  rejecting  the 
testimony  is,  that  the  construction  adopted  is 
evident  from  the  words  of  the  deed.  They 
imply  a  limited  and  special  covenant  of  seisin 
merely. 

*The  defendant  also  insisted  that  the  [*  1 05 
amount  claimed  for  the  deficiency  in  quantity 
was  incorrect,  admitting  that  the  plaintiff  was 
entitled  to  recover  ;  that  it  did  not  exceed  175 
acres.  The  judge  delivered  his  opinion,  that 
the  plaintiff  was  entitled  to  recover  for  270 
acres,  estimated  at  $1,844.46,  for  which  sum  a 
verdict  was  taken. 

The  number  of  acres  deficient,  was  a  ques- 
tion of  fact  to  be  submitted  to  the  jury.  The 
opinion  of  the  judge  was  erroneous.  There 
was  conflicting  evidence  on  this  point,  and  the 
jury  ought  to  have  been  directed  to  pass  upon 
it.  If  the  whole  patent  contained  2,136  acres, 
as  Stowers  testified,  the  one  half  would  be  1,068 ; 
deducting  from  this  half  720  acres  which  the 
plaintiff  has  obtained,  and  190  acres  for  the 
lots  excepted  in  the  defendant's  deed,  it  follows 
that  the  deficiency  is  only  158  acres.  But  on 
the  part  of  the  plaintiff,  it  appeared  that  there 
had  been  conveyed  out  of  the  patent,  before 
the  purchase  by  the  plaintiff,  over  and  above 
the  lands  divided,  and  those  excepted,  540 
acres ;  for  the  one  half  of  which,  being  270 
acres,  the  plaintiff  claimed  compensation.  Esti- 
mating the  several  parcels  of  land  conveyed 
and  divided,  they  exceed  2.136  acres,  as  will 
appear  on  calculation.  Gilliland,  in  his  deed 
to  Tayler,  reserved  220  ;  there  were  excepted 
in  the  defendant's  deed  190  ;  1,267  acres  were 
divided  ;  170  were  sold  by  the  plaintiff  and 
other  proprietors  before  partition  ;  and  320 
acres  sold  by  Ross  and  others  before  the  plaint- 
iff purchased  ;  to  which  may  be  added  20  acres 
assigned  to  the  plaintiff,  in  consequence  of  the 
difference  in  quality ;  these  several  parcels 
amount  to  2,187  acres,  of  which  the  one  half 
is  1,093.  The  lands  excepted  by  the  deed,  and 
those  obtained  by  the  plaintiff,  are  910  acres, 
which  leaves  a  deficiency  of  183  only;  so  that, 
in  either  case,  the  opinion  expressed  to  the 
jury  was  incorrect.  They  ought  to  have  been 
directed  to  determine  from  the  evidence,  how 
much  the  patent  contained  ;  and  that  after 
deducting  from  the  one  half  the  lands  excepted, 
and  those  obtained  by  the  plaintiff,  he  was 
entitled  to  compensation  for  the  residue. 

I  am  of  opinion  that  this  exception  is  also 
well  taken,  and  that  a  new  trial  ought  to  be 
granted,  with  costsjto  abide  the  event  of  the  suit. 

*SPENCER,  C h.  J.  In  Browning  v.  [*1O6 
Wright,  2  Bos.  &  P.,  26,  Buller,  «/.,  observed 
that  in  the  construction  of  agreements  and 
covenants,  the  intention  of  the  parties  is  prin- 
cipally to  be  attended  to,  and  that  we  do  not 
do  justice  to  the  parties,  unless  we  look  to  the 
whole  deed,  and  infer  from  that,  their  real 
intention.  "  Covenants,"  he  says,  "being  in- 
tended for  the  benefit  of  the  party  conveying, 
let  us  see  how  this  defendant  has  protected 
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himself."  The  other  judges,  and  particularly 
Lord  Eldon,  expressed  themselves  to  the  same 
effect.  In  that  case,  where  there  was  a  general 
covenant,  that  the  grantor  was  seised  in  fee  of 
the  premises,  and  had  full  power  to  convey, 
the  court  held  that  the  intervening  general 
words  were  either  part  of  the  preceding  spe- 
cial covenant,  or.  if  not,  that  they  were  quali- 
fied hy  the  special  covenants  against  the  acts 
of  the  grantor  and  his  heirs.  It  does  not  ap- 
pear to  me  necessary  to  cite  all  the  cases,  in 
which  the  courts  have  decided  either  that  the 
covenants  in  the  same  deed  were  distinct  and 
independent  of  each  other,  or  that  the  one 
qualified  and  restrained  the  other.  Sergeant 
Williams,  in  a  note  to  Gainsford  v.  Griffith,  I 
Saund.,  61,  after  questioning  the  decision 
in  that  case,  very  justly  observes,  that  the 
chief  object  of  courts  of  law  at  present  is, 
to  discover  the  true  meaning  of  the  parties, 
and  to  construe  the  covenants  accordingly. 
Taking  this  guide,  let  us  see  what  the  de- 
fendant meant  to  covenant,  and  in  what  man- 
ner the  plaintiff  must  have  understood  the 
covenant  under  consideration.  Judging  from 
the  deed,  it  is  perfectly  clear  that  neither  of 
the  parties  knew  how  much  land  had  been 
conveyed  to  Stafford,  Hoffnagle  and  More- 
house.  They  knew  that  the  whole  patent  con- 
tained 2,000  acres,  by  estimation ;  and  they 
believed  that  the  undivided  moiety  intended  to 
be  conveyed  by  the  defendant  to  the  plaintiff, 
over  and  above  the  reservations  and  exceptions, 
would  be  600  acres ;  and  the  defendant  was 
willing  to  warrant,  and  did  covenant  and  war- 
rant, that  the  same  contained,  at  least,  500 
Acres.  ,We  are  called  upon  to  reject  every 
part  of  this  cautious  stipulation,  which  both 
parties  must  have  perfectly  understood,  and 
fully  assented  to;  and  consider  the  defendant 
as  covenanting  that  he  was  seised  in  fee,  and 
had  full  power  to  sell  one  moiety  of  the  patent, 
1O7*J  *except  what  had  been  conveyed  to 
Stafford,  Hoffnagle  and  Morehouse,  without 
any  reference  to  the  actual  extent  of  the  con- 
veyances to  those  persons,  rejecting  wholly  the 
•estimated  quantity,  which  the  moiety  of  the 
patent  contained,  over  and  above  those  excep- 
tions and  reservations,  and  the  positive  war- 
ranty that  there  would  be  500  acres. 

I  am  of  opinion  that  the  names  of  the  per- 
sons to  whom  sales  and  conveyances  had  been 
made  by  Heiser,  was  not  of  the  essence  of  the 
exception  and  reservation  ;  and  that  this  was 
controlled  and  restrained  by  the  express  cove- 
nant, that  the  moiety,  independently  of  the  ex- 
ceptions, should  contain  500  acres.  This  ex- 
press covenant  as  to  quantity,  not  affected  by 
the  exceptions,  contains  an  implied  negation 
to  the  defendant's'warranting  that  there  should 
be  more  than  500  acres,  over  and  above  the 
exceptions  and  reservations.  The  substance 
of  the  defendant's  covenant  is,  "that  whereas 
I  understand  that  Heiser  has  sold  to  Stafford, 
Hoffnagle  and  Morehouse  certain  tracts  in  this 
patent,  though  I  know  not  how  much,  I  judge 
that  there  will  be  six  hundred  acres  which  I  can 
convey;  but  of  that  I  am  not  certain,  yet  I  am 
willing  to  warrant,  and  do  warrant,  that  there 
shall  be  five  hundred  acres."  With  what  pre- 
tense, then,  can  the  plaintiff,  who  has  already 
obtained  under  the  defendant's  deed  740  acres, 
in  this  patent,  claim  compensation  for  240  acres 


more,  when  the  defendant  refused  to  covenant 
that  he  should  have,  in  all,  more  than  500  acres? 
In  my  judgment,  it  is  entirely  immaterial 
what  quantity  of  land  was  conveyed  to  three 
persons  mentioned  in  the  exception,  provided 
there  were  500  acres  unconveyed  ;  and  it  is 
also  immaterial  that  there  had  been  convey- 
ances to  other  persons  not  named  in  the  excep- 
tion. The  amount  of  the  defendant's  agree- 
ment is,  that  he  warranted  only  that  there 
should  be  500  acres. 

The  plaintiff  proceeds  on  the  ground  that 
the  moiety  of  the  patent,  excepting  only  such 
parts  as  had  been  conveyed  to  Stafford,  Hoff- 
nagle and  Morehouse,  was  conveyed  by  the 
defendant  to  him  ;  and  that  the  general  cov- 
enants of  seisin,  &c.,  extend  to  the  moiety 
conveyed.  The  first  proposition  is  true,  that 
the  defendant  did  convey  a  moiety  of  the  pat- 
ent, excepting  only  what  was  specifically  ex- 
cepted  ;  but  the  *other  proposition  is  [*1O8 
not  correct,  that  the  general  covenants  were 
co-extensive  with  the  grant.  They  were  re- 
strained and  controlled  by  the  special  cove- 
nant, as  to  the  quantity  of  land  in  the  patent, 
which  the  plaintiff  should  exact  of  the  defend- 
ant, in  case  of  eviction.  In  any  other  view 
of  the  case,  there  would  be  no  mutuality  ;  for 
if  the  conveyance  to  Stafford,  Hoffnagle  and 
Morehouse  had  been  for  800  acres,  the  defend- 
ant was  bound  to  compensate  the  plaintiff,  he 
having  received  a^consideration,  probably,  for 
500  acres ;  but  if  the  conveyance  to  these  per- 
sons should  turn  out  to  be  for  a  small  quan- 
tity, and  there  should  be  conveyances,  un- 
known to  the  grantor,  to  other  persons,  and 
yet  there  should  remain  a  larger  quantity  of 
land  unconveyed,  than  either  of  the  parties 
expected,  there  would  be  no  mutuality  in  the 
bargain. 

The  plaintiff's  counsel  seemed  to  think  that 
the  covenant  in  relation  to  eviction,  was  an 
answer  to  the  stipulation  on  the  part  of  the 
plaintiff,  that  the  tract  should  yield  500  acres, 
unaffected  by  the  conveyances.  I  perceive  no 
difficulty  in  this  suggestion  ;  for  if  the  plaint- 
iff expended  his  money  in  erections  upon  the 
land,  unapprised  of  any  conveyance,  and 
should  thereafter  be  evicted,  it  would  be  per- 
fectly just  that  he  should  be  indemnified.  An- 
other answer,  however,  is,  that  the  covenant 
relative  to  eviction  is  a  general  one,  applicable 
to  the  other  tracts,  and  it  ought  not,  and  can- 
not, control  the  special  covenant  under  con- 
sideration. There  must  be  a  new  trial ;  the 
costs  to  abide  the  event  of  the  suit. 

The  other  judges  concurred. 

Per  totam  Curiam. ' 

New  trial  granted. 

Cited  in— 2  Cow.,  229 ;  4  Wend.,  67 ;  14  "Wend.,  691. 


*MANAHAN  v.  GIBBONS  ET  AL.  [*1O9 

Pleading— Confession  of  Judgment,  to  Three 
Creditors  Jointly — Proceeds  of  Sale  under  Ex- 
ecution, Applied  to  debt*  of  Two — .Vssumpsit 
by  Third  Creditor  against  Other  Two — Count 
for  Money  had  and  Received,  bad. 

An  action  for  money  had  and  received  will  not  lie 
agrainst  two  defendants,  without  showing  a  joint 
contract,  or  that  both  received  the  money.  Afl 
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where  A  being  Indebted  to  B,  C  and  D,  severally, 
confessed  a  judgment  to  them  jointly,  to  secure 
their  several  debts ;  and  the  property  of  A  was  sold 
under  an  execution  issued  on  the  judgment ;  and 
the  money  arising  from  the  sale,  being  less  than 
the  amount  of  the  debts  of  B  and  C.  was  divided  be- 
tween them,  to  the  exclusion  of  D.  Held  that  D 
could  not  maintain  an  action  for  money  had  and 
received  against  Band  C  jointly,  to  recover  his  pro- 
portion of  the  proceeds  of  the  sale  of  the  property 
of  A  under  the  judgment  and  execution. 
Citations-5  East,  338 ;  1  Chit.  PL,  31. 

fPHIS  was  an  action  of  assumpsit.  The  dec- 
J.  laration  contained  the  usual  money  counts. 
The  cause  was  tried  at  the  Albany  Circuit,,  in 
Apr.,  1820,  before  Mr.  Justice  Woodworth. 
The  plaintiff  gave  in  evidence  the  exemplifi- 
cation of  a  judgment  in  this  court.  Oct.  24, 
1814,  in  favor  of  the  defendants  (Gibbons, 
Mounsey,  Kerr,  Dawson  and  Maher),  and  the 
plaintiff,  Manahan,  against  Samuel  Sweany 
and  William  Kearney,  for  $10,000  debt,  on 
which  a  fieri  facian  was  issued  Oct.  28.  1814, 
directing  the  sheriff  to  levy  $5,017.93,  with  in- 
terest and  costs.  The  execution  was  returned, 
"  Settled  by  the  plaintiffs."  The  defendants, 
June  2,  1815,  subscribed  a  paper,  stating  that 
the  property  of  S.  &  K.  had  been  sold  on  the 
execution,  and  the  amount  thereof  settled,  ex- 
cept $400  or  $500,  and  there  was  no  more  prop- 
erty to  satisfy  the  residue;  and  they  thereby 
agreed  to  discharge  the  execution,  and  directed 
the  sheriff  to  return  it  satisfied.  It  appeared 
that  the  defendants,  severally,  were  friendly 
indorsers  of  S.  &  K.,  and  Manahan  was  a  cred- 
itor for  money  lent ;  and  the  judgment  was 
confessed  by  S.  &  K.  to  secure  all  of  them, 
and  with  the  intention,  as  stated  by  S.,  who 
was  a  witness,  that  the  defendants  should  be 
first  paid,  and  the  surplus  applied  to  Mana- 
han's  debt,  and  if  anything  remained,  it  was 
to  go  to  the  other  creditors.  K.,  however, 
testified  that  the  defendants  and  M.  being  all 
confidential  creditors  of  S.  &  K.,  were  to  be 
secured  and  paid  equally  and  ratably,  in  pro- 
portion to  their  respective  debts.  The  plaint- 
iff's demand  against  S.  &  K.  was  on  a  note 
given  by  them  to  him  for  fl. 172.10.  The 
amount  collected  on  the  execution  was  about 
$460  less  than  the  amount  due  to  the  said  in- 
dorsers. In  the  distribution  of  the  amount  of 
money  and  notes  received  for  the  proceeds  of 
the  sale  of  the  property  on  the  execution,  the 
defendants,  at  the  instance  of  Gibbons,  ex- 
11O*J  eluded  *the  plaintiff,  M.,  from  any 
portion  of  the  dividend,  alleging  that  his  debt 
was  usurious. 

A  verdict  was  found  for  the  plaintiff  for 
$1,OG7  damages,  subject  to  the  opinion  of  the 
court  on  a  case  stating  the  above  facts,  which 
either  party  was  to  be  at  liberty  to  turn  into  a 
bill  of  exceptions. 

Mr.  Henry,  for  the  plaintiff,  contended  that 
the  defendants  were  jointly  liable  ;  that  the 
negotiable  notes  received  were  equivalent  to 
money  ;  and  that  the  plaintiff  was,  therefore, 
entitled  to  recover  on  the  count  for  money 
had  and  received  to  his  use.  (11  Johns.,  468; 
7  Johns.,  132.) 

Mr.  Van  Buren,  contra,  said  that  the  action 
for  money  had  jmd  received  was  founded  on 
an  implied  promise,  arising  from  principles  of 
justice  and  equity,  where  the  defendant  has 
received  money, which  ex  ceqno  et  bono,ke  ought 
to  refund.  .  (2  Com.  on  Cont.,  3,  5.)  No  per- 
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son  that  has  not  actually  received  the  money, 
is  liable  to  this  action.  (Stratton  v.  Rastall,  2 
T.  R.,  366 ;  2  H.  Bl.,  563,  n.)  The  law  does 
not  raise  a  promise,  unless  there  is  an  anteced- 
ent debt,  or  obligation  to  pay. 

Again  ;  the  defendants  are  not  jointly  liable. 
In  Jaquesv.  WMtcomb,  1  Esp.  JN.  P.  Cas.,  361  r 
which  was  an  action  for  extortion,  Lord  Ken- 
yon  held  that  an  action  for  money  had  and 
received,  or  excontractu,  would  not  lie  against 
both  the  defendants,  without  proving  a  joint 
contract,  or  that  both  had  received  the  money. 
In  Kip  v.  Deniaton,  4  Johns. ,  23,  where  two 
trustees  sold  the  trust  property,  and  the  money 
was  paid  into  the  hands  of  one  of  them  ;  the 
other  was  held  not  to  be  answerable  in  an 
action  for  money  had  and  received.  (Brand 
v.  Baulcott.  3  Bos.  &  P.,  235  ;  Onbarne  v.  Har- 
per, 5  East,  225  ;  2  T.  R.,  282.)  Where  the 
party  waives  the  tort,  and  brings  his  action 
for  money  had  and  received,  the  rule  applies 
precisely  as  if  it  were  a  contract.  (Bull.  Af.  P., 
129,  130-.) 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

A  *judgment  was  confessed  by  [*111 
Sweany  &  Kearney,  to  the  defendants  and  the 
plaintiff  jointly,  for  $10,000,  and  execution 
was  issued  on  this  judgment.  A  portion  of 
the  judgment  was  collected,  and  the  defend- 
ants, on  June  2,  1815,  subscribed  a  paper, 
stating  that  the  property  of  Sweany  &  Kear- 
ney had  been  sold,  and  the  amount  thereof 
settled,  to  between  $400  and  $500,  and  there 
being  no  more  property  to  satisfy  the  residue, 
they  discharged  the  execution  and  requested 
tbe  sheriff  to  return  the  same  satisfied.  In  the 
distribution  of  the  money  collected  and  notes 
delivered  by  .Sweany  &  Kearney,  the  defend- 
ants excluded  the  plaintiff  from  any  portion  of 
the  dividend,  upon  the  allegation  that  his  debt 
was  infected  by  usury.  The  interest  of  the 
defendants,  in  the  judgment,  was  distinct  and 
several  ;  they  were  creditors  of  Sweany  & 
Kearney,  as  indorsers  upon  their  notes,  in 
their  individual  capacities.  The  plaintiff's 
demand,  also,  was  for  moneys  individually 
lent  to  Sweany  &  Kearney.  I  think  there  can 
be  no  doubt  that  the  defendants  actually  re- 
ceived no  more  than  the  debts  due  to  them. 

The  points  for  our  consideration  are,  whether 
the  defendants,  all  of  whom  stood  in  the  light 
of  indorsers,  were  first  to  be  paid  their  debts, 
and  the  plaintiff  was  to  be  paid  out  of  thesur 
plus  ;  or  whether  they  were  all  to  be  paid  in 
proportion  to  their  debts,  ratably.  The  other 
point  is,  whether  a  joint  action  will  lie  against 
the  defendants. 

I  am  satisfied  that  the  parties,  plaintiffs  in 
the  judgment  against  Sweany  &  Kearney, 
were  to  be  paid  ratably.  Sweauy  swears  they 
were  not  to  be  paid  in  that  manner,  but  that 
the  defendants,  who  were  indorsers,  were  to 
be  first  paid  ;  but  he  is  pointedly  contradicted 
by  Kearney.  The  joint  judgment  which 
would  give  equal  rights  to  a  ratable  payment, 
decides  the  question  between  the  conflicting 
testimony. 

The    remaining  question  is  not  free  from 
difficulty ;  but  it  appears  to  me  that  the  de- 
fendants cannot  be  liable  in  this  action,  joint- 
ly.    They  certainly  are  not  partners  in  thi» 
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transaction,  and  they  had  no  joint  interest  in 
the  fund  created  by  the  sale  of  Sweany  & 
Kearney's  property.  The  judgment  was  given 
to  all  the  parties,  for  their  convenience,  and  to 
112*]  Secure  an  equal  participation  in  the 
proceeds  of  the  sale  of  their  estate.  The  action 
is  not  for  discharging  the  execution,  or  for 
depriving  the  plaintiff,  tortiously,  of  a  right 
to  which  he  was  entitled  ;  but  it  is  an  action 
ex  contracts,  and  the  plaintiff's  claim  rests  on 
the  count  for  money  had  and  received  by  the 
defendants,  to  his  use.  The  defendants  have 
not  jointly  had  and  received  any  money  to  the 
plaintiff's  use.  They  have  severally  pocketed 
a  proportion  of  the  money  to  which  the  plaint- 
iff was  entitled,  but  they  have  not  jointly  done 
so.  In  On'jorne  v.  Harper,  5  East,  228,  the 
question  was.  whether  the  plaintiffs  ought  not 
to  have  associated  with  them  other  persons  as 
plaintiffs.  The  court  said  it  did  not  appear, 
in  point  of  fact,  that  the  damages  in  the 
former  action  hat!  been  paid  out  of  any  joint 
stock  or  fund,  without  which,  they  considered 
that  a  joint  action  for  repayment  of  the  sum 
advanced  by  the  plaintiffs,'  for  the  use  of  the 
defendant,  could  not  be  supported  ;  for,  with- 
out a  joint  fund,  out  of  which  the  payment 
was  to  be  made,  there  could  be  no  joint  pay- 
ment. It  cannot  be  doubted  that  in  this  action 
a  joint  contract  must  be  proved.  Here,  the 
assumption,  if  any,  is  implied,  and  a  promise 
cannot  be  implied  against  justice  and  equity. 
The  foundation  of  the  action  for  money  had 
and  received,  is,  that  the  defendant  has  money 
in  his  possession,  to  which  the  plaintiff  is 
entitled  ex  ceqao  el  bono.  In  my  judgment,  it 
would  be  against  the  principles  of  equity  and 
good  conscience,  to  imply  a  promise  from  one 
of  the  defendants  to  pay  to  the  plaintiff  the 
whole  amount  received  by  all  the  defendants  ; 
for  if  a  recovery  be  had  in  this  action,  one  of 
the  defendants  may  be  compelled,  to  pay  the 
entire  amount.  If  too  many  persons  be  made 
defendants,  the  plaintiff  will  be  nonsuited  on 
the  trial,  if  he  fail  in  proving  a  joint  contract. 
(1  Chit.  PI.,  31.)  On  the  ground,  therefore, 
that  the  defendants  are  not  jointly  liable  to  the 
plaintiff,  judgment  must  be  rendered  for  the 
defendants. 

Judgment  for  the  defendants. 

Affirmed-  19  Johns.,  427. 
Cited  in-28  N.  Y.,  174;  4  How.  Pr.,  273;  3  Redf., 
372 :  131  Mass.,  405. 
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*NICKERSON 

v. 
W.  B.  HOWARD. 


Assif/nment  of  Apprentice — Promissory  Note  by 
Third  Party,  to  .  Assignor,  in  Consideration 
therefor — In  Action,  on  Note  Validity  of  As- 
trign/nent,  Immaterial — Effect  of  Such  Assign 
merit. 

The  defendant  pave  to  the  plaintiff  a  promissory 
note,  as  the  price  or  consideral  ion  for  the  assign- 
ment of  an  apprentice  to  E.  at  his  request.  Held, 
that  in  an  action  on  the  note,  the  defendant  could 
not  set  up  us  a  defense  that  the  assignment  was  nol 
valid.  Its  \  alidity  can  only  be  questioned  in  a  suit 
by  E.,  to  recover  back  the  price  on  a  failure  of  con- 
sideration, or  in  a  suit  or  proceeding1  in  behalf  of 
the  apprentice. 

It  seems  that  although  such  indented  apprentice 
is  not  assignable  or  transmissible,  yet  the  assign- 
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ment,  as  between  the  old  and  the  new  master, 
would  be  valid,  as  a  covenant  for  the  services  of  the 
ipprentice;  and  if  the  apprentice  continues  to  serve 
lis  new  master,  there  is  no  failure  of  the  considera- 
tion of  the  assignment. 

Citations-Reeve  Dom.  Rel.,  344,  345,  346;  1  Ld. 
Raym.,  683 ;  1  Salk.,  68 ;  3  Vin.  App.,  F ;  2  Wils.,  96 ; 
Doug.,  70. 

A  SSUMPSIT  on  two  promissory  notes — one 
A  dated  Dec.  10,  1818,  for  $90,  made  by 
the  defendant,  payable  to  the  plaintiff ;  the 
other  for  $61.79,  payable  to  William  Nelson 
or  bearer,  on  demand,  with  interest.  The 
cause  was  tried  at  the  Putnam  Circuit,  in  Sept.. 
1820,  before  Mr.  Justice  Wood  worth. 

The  defendant  offered  to  prove  that  the  note 
first  mentioned  was  given  in  consideration  of 
the  sale  and  assignment  of  the  services  of  an 
indented  apprentice.  The  evidence  was  ob- 
jected to,  but  admitted  by  the  judge.  An 
indenture,  dated  June  23.  1818,  executed 
between  the  Overseers  of  the  Poor  of  the  town 
of  Cortlandt,  in  Westchester,  and  the  plaintiff, 
with  the  assent  of  two  justices,  &c.,  binding 
George  Warren,  a  poor  child,  aged  eleven 
years,  to  the  plaintiff,  until  the  age  of  twenty- 
one  years,  in  the  usual  form  ;  and  also,  a  deed 
of  assignment  from  the  plaintiff  to  Everitt 
Howard,  dated  Dec.  10,  1818,  for  the  consid- 
eration of  $100,  of  the  use  and  services  of  the 
said  apprentice,  to  hold  "  the  said  apprentice," 
as  the  property,  and  for  the  use  of  the  said 
Everitt  Howard,  to  the  end  of  the  term  of  his 
apprenticeship,  according  to  the  said  indent- 
ure, were  then  read  in  evidence.  The  defend- 
ant proved  that  the  note  for  $90  was  given  by 
him  as  part  of  the  consideration  of  the  said 
sale  and  assignment ;  and  a  receipt  of  the 
plaintiff  for  $26.75,  agreed  to  be  indorsed  on 
that  note. 

A  verdict  was  taken  for  the  plaintiff  for 
$108.85,  subject  to  the  opinion  of  the  court  on 
a  case  containing  the  facts  above  stated. 

The  case  was  submitted  to  the  court  without 
argument. 

PLATT,  J.,  delivered  the  opinion  of  the 
court  : 

Whether  such  an  indenture  of  apprentice- 
ship is  strictly  assignable,  is  a  question  which, 
I  think,  does  not  necessarily  arise  in  this  case. 
*The  defendant,  Ward  B.  Howard,  [*1 14 
gave  the  note  in  question  to  the  plaintiff,  as  the 
price  of  an  assignment  of  an  apprentice  by  the 
plaintiff  to  one  Everitt  Howard.  The  consid- 
eration which  the  defendant  received  for  giv- 
ing this  note,  must  be  presumed  to  have  been 
paid  to  him  by  Everitt  Howard,  for  whose 
benefit  it  was  understood  to  have  been  given. 
Whether  the  assignment  was  valid  or  not,  it 
must  be  presumed  that  the  note  was  made  at 
the  request  of  Everitt  Howard;  and  as  between 
him  and  the  defendant,  it  can  never  be  mate- 
rial whether  the  assignment  of  the  indenture 
transferred  any  interest  or  not.  The  validity 
of  the  assignment,  I  think,  can  be  questioned 
only  by  Everitt  Howard,  the  purchaser,  in  a 
suit  to  recover  back  the  price,  for  a  considera- 
tion that  has  failed,  or  in  a  suit  or  other  pro- 
ceedings on  behalf  of  the  indented  apprentice. 

On  the  question,  whether  such  an  apprentice 
may  be  assigned,  the  rule  of  law  does  not 
appear  to  be  settled  with  so  much  precision  as 
might  be  expected.  (Reeve's  Dom.  Rel.,  344, 
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345,  346.)  In  the  case  between  the  parishes  of 
Caisller  and  Eccles,  1  Ld.  Raym.,  683,  Holt, 
C'h.  J.  said,  "  though  it  be  true  that  au  assign- 
ment of  a  poor  child,  bound  as  an  apprentice, 
would  not  pass  an  interest  in  the  apprentice  ; 
yet  it  is  a  good  contract,  that  the  apprentice 
should  serve  the  second  master  during  the 
time,  though  the  words  are  grant  and  assign. 
Like  the  case  of  assigning  a  bond,  though  it  is 
not  assignable  in  point  of  interest,  yet  it  is  a 
covenant  that  the  assignee  shall  receive  the 
money  to  his  own  use."  It  amounts  to  a  con- 
tract between  the  two  masters,  that  the  child 
should  serve  the  latter.  So  that  the  assignment 
is  good  by  way  of  covenant,  though  not  as  an 
assignment  to  pass  an  interest.  (1  Salk. ,  68  ; 
3  Vm.,  Apprentice,  F  ;  2  Wils.,  96.)  In  the 
case  of  The  King  v.  The  Inhabitants  of  Stock- 
land,  Doug.,  70,  Lord  Mansfield  said,  "though 
an  apprentice  is  not  strictly  assignable,  nor 
transmissible,  yet  if  he  continue  with  the  con- 
sent of  all  parties  and  his  own,  it  is  a  continua- 
tion of  the  apprenticeship."  Nan  constat,  in 
this  case,  but  that  the  apprentice  has  volun- 
tarily continued  to  serve  his  new  master,  by 
consent  of  all  parties.  But  if  the  apprentice 
has  refused  to  serve  his  new  master,  then  the 
assignee  has  his  remedy  against  the  first  mas- 
1 15*]  ter,  on  his  *assignment,  as  a  covenant 
for  the  service.  It  appears  to  me,  therefore, 
that  even  between  the  first  and  second  master, 
the  consideration  for  which  this  note  was  given 
has  not  failed.  The  plaintiff  is  entitled  to 
judgment  according  to  the  verdict. 

Judgment  for  the  plaintiff. 

Cited  in— 2  Barb.,  210;  9  Barb,.  314;  4  Daly,  261. 


THE    MECHANICS'    AND    FARMERS' 
BANK,    in  the  City  of  Albany, 

v. 
SMITH. 

1.  Practice — Challenge  of  Juror — Questions  on 
Voir  Dire.  2.  Entry  made  by  Bank  Teller, 
not  Conclusive — Cross-examination  of  Teller — 
By  laws  of  Corporation,  do  not  affect  Third 
Party. 

A  juror,  challenged  to  the  favor,  may  be  sworn 
on  his  voir  dire,  and  asked  such  questions  as  do  not 
tend  to  his  infamy  or  disgrace.  The  triers  are  to 
decide  whether  he  stands  indifferent  between  the 
parties. 

In  an  action  brought  against  a  Banking- Company, 
the  juror,  on  being  challenged,  was  asked,  on  his 
voire  dire,  whether  he  was  a  drawer,  or  indorser  of 
a  note  in  the  Bank,  and  answered  that  he  was  not  a 
drawer,  or  interested  in  the  Bank,  though  he  was  an 
indorser  of  a  note ;  and  the  court  not  being  called 
on  for  the  purpose,  and  expressing  no  opinion  as  to 
the  sufficiency  of  the  evidence,  the  triers  found  that 
the  juror  was  not  indifferent,  and  he  was  set  aside. 
Held  that  this  was  no  ground  of  error. 

An  entry  by  a  teller  or  clerk,  of  a  bank,  of  the 
amount  of  a  deposit  in  the  bank  book  of  a  dealer 
with  the  Bank,  being  the  act  only  of  the  agent  of  the 
Bank,  and  not  of  both  parties,  is  not  conclusive.  If, 
therefore,  the  dealer  can.  afterwards,  prove  that 
there  was  a  mistake  in  the  entry,  he  may  recover, 
in  an  action  for  money  had  and  received,  the  sum 
not  credited. 

Where  the  teller,  or  clerk,  of  a  bank,  is  called  as  a 
witness  for  the  party,  to  prove  the  correctness  of 

NOTE.— By-laws  of  corporation— Not  binding  on 
third  parties— Mistake  of  teller.  Compare  Manhattan 
Co.  v.  Lydig,  4  Johns.,  377,  note. 
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bis  entry,  he  may  be  asked,  on  his  cross-examina- 
tion, whether  he  was  not  in  the  habit  of  making 
mistakes,  as  such  teller,  for  the  jury  are  the  judge 
of  the  relative  credibility  and  accuracy  of  the  wit- 
nesses. 

Though  an  incorporated  bank  may  be  authorized 
to  make  by-laws,  rules  and  regulations,  &c.,  such 
by-laws  and  rules  cannot  affect  the  the  rights  or 
interests  of  third  persons. 

A  by-law  or  rule,  therefore,  of  a  bank,  that  all 
payments  made  and  received  must  be  examined  at 
the  time,  does  not  prevent  a  party  dealing  with  the 
Bank,  from  showing,  afterwards,  that  there  was  a 
mistake  in  his  account  of  deposits  and  receipts. 

Citations— 3  Bacon,  266,  Jury,  E  ;  3  Bac.  Abr.,  765 ; 
2  Johns.,  194  ;  2  Cai..  133. 

IN  ERROR,  to  the  Court  of  Common  Pleas 
of  Albany.  Smith  brought  an  action  of 
assumpsit  for  money  had  and  received  to  his 
use,  against  the  Mechanics'  and  Farmers'  Bank 
in  the  City  of  Albany.  At  the  trial,  in  the 
court  below,  Chester  Bulkley  was  called  as  a 
juror,  and  challenged  to  the  favor,  by  the 
plaintiff's  counsel.  Two  of  the  jurors  who 
had  been  impaneled  were  sworn  as  triers.  On 
the  trial  of  the  challenge,  Chester  Bulkley  was 
called,  that  he  might  be  sworn  on  his  wir  dire, 
and  was  objected  to  by  the  defendants,  coun- 
sel, but  the  objection  was  overruled  ;  and 
being  sworn  on  his  voir  dire,  the  plaintiff's 
counsel,  among  other  questions,  asked  him  if 
he  was  a  drawer  or  indorser  of  any  note  in  the 
Bank  of  the  defendants.  This  question  was 
objected  to,  but  the  objection  was  overruled 
by  the  court ;  and  the  juror  answered  that  he 
was  an  indorser  of  a  note  in  *the  Bank  [*1 16 
of  the  defendants,  but  had  no  interest  in  the 
Bank.  The  triers  delivered  their  verdict,  that 
C.  B.  did  not  stand  indifferent  between  the 
parties,  and  thereupon  the  challenge  was 
allowed,  and  he  was  set  aside  ;  and  the  coun- 
sel for  the  defendants  excepted  to  the  opinion 
of  the  court. 

Lewis  Moore,  a  witness  for  Smith,  the  plaint- 
iff, testified  that  he  was  a  clerk  of  S.  That 
Nov.  28,  1817,  he  went  to  the  Bank  of  the 
defendants  with  bank  bills  and  a  piece  of  gold, 
which  been  carefully  counted  by  him  and 
another  clerk,  and  found  to  be  $223.18,  and 
the  bills  put  in  the  bank  book  of  S.,  with  a 
label,  mentioning  the  amount.  That  the  wit- 
ness delivered  the  bank  book  to  Elliot,  the 
teller  of  the  Bank  of  the  defendants,  who 
counted  the  money,  and  asked  the  witness 
how  much,  and  he  took  up  the  label  which 
lay  on  the  counter,  and  answered  $123.18,  and 
the  teller  said  that  was  right,  and  entered  that 
sum  in  the  plaintiff's  bank  book.  The  label 
was  written  by  another  person,  and  had  not 
been  seen  by  the  witness  before.  The  witness 
said  that  he  answered  the  teller  from  the  label; 
but  immediately  supposing  it  to  be  wrong,  he 
asked  the  teller  if  the  amount  was  right,  and 
the  teller  said  it  was.  The  witness  immediate- 
ly returned  to  the  plaintiff's  store,  and  told  him 
and  W.,  who  had  counted  the  money,  that  the 
teller  had  given  credit  for  $123. 18,  and  they 
told  him  it  was  a  mistake,  and  he  returned 
immediately  to  the  Bank  to  have  it  corrected. 
He  told  the  teller  of  the  mistake,  who  said 
that  the  label  was  only  for  that  sum  ;  that  the 
mistake  could  not  then  be  corrected,  but  if, 
when  the  cash  account  was  settled,  the  money 
was  there,  the  witness  might  send  the  next 
morning,  and  it  should  be  corrected.  On 
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being  applied  to  the  next  morning,  the  teller 
said  that  the  money  was  not  there.  The  witness, 
on  his  cross-examination,  said  he  was  seven- 
teen years  of  age.  He  stated  the  circumstances 
particularly,  and  was  positive  as  to  the  mistake. 
He  said  that  he  did  not  dispute  w.ith  or  con- 
tradict the  teller,  at  the  time,  because  he  was 
diffident,  though  he  was  certain  there  was  a 
mistake  of  $100.  made  by  the  teller.  The 
plaintiff  having  rested  his  cause  on  this  evi- 
dence, the  counsel  for  the  defendants  moved 
for  a  nonsuit,  on  the  ground  :  1.  That  the 
117*]  *plaintiff's  bank  book  accompanied 
the  deposit,  and  as  the  credit  was  then  given, 
and  the  entry  solemnly  agreed  to  by  both 
parties,  at  the  time  of  the  deposit,  it  became 
an  original  entry,  and  was  a  settled  account 
between  the  parties,  and  conclusive  upon  them. 
2.  Because  Elliot,  the  teller,  who  was  the  only 
person  who  counted  the  money  at  the  time  of 
the  deposit,  and  made  the  entry,  was,  quoad 
hoc,  agent  of  both  parties,  and  possessing  the 
best  evidence,  should  have  been  called  by  the 
plaintiff  as  a  witness.  The  court  overruled 
the  motion  for  a  nonsuit,  and  the  defendants 
excepted  to  their  opinion.  The  defendants 
then  called  Elliot,  the  teller,  who  was  sworn 
as  a  witness,  and  stated  the  circumstances  with 
great  particularity,  and  was  positive  that  there 
was  no  mistake,  and  that  the  entry  in  the  bank 
book  of  the  plaintiff  was  correct.  The  coun- 
sel for  the  plaintiff  asked  the  witness  on  his 
cross-examination,  if  he  "  was  not  in  the  con- 
stant habit  of  making  mistakes,"  which  ques- 
tion was  objected  to  by  the  defendants'  coun- 
sel ;  but  the  court  overruled  the  objection,  and 
allowed  the  question  to  be  put  to  the  witness, 
who  answered  that  he  had  made  mistakes,  at 
different  times,  several  of  which  he  mentioned, 
and  which  had  been  corrected  by  him.  The 
defendants'  counsel  then  read  in  evidence  the 
Act  incorporating  the  defendants,  by  the  8th 
section  of  which  "the  President  and  Direct- 
ors, or  a  major  part  of  them,  for  the  time 
being,  may,  by  any  rules,  orders  or  by-laws, 
direct  and  prescribe  the  management,  disposi- 
tion and  application  of  the  stock,  moneys, 
property,  estate  and  effects  of  the  said  Cor- 
poration, the  duties  and  conduct  of  its  officers, 
clerks  and  servants,  the  election  of  Directors, 
and  all  such  matters  and  concerns,  as  apper- 
tain to  the  said  Corporation,  and  as  are  usual 
and  necessary  in  moneyed  institutions." 

It  was  proved  that  the  rules  of  the  Bank 
were  pasted  in  all  the  bank  books,  when  the 
dealers  with  the  Bank  commenced  business, 
one  of  which  rules  was  as  follows:  "All 
payments  made  or  received  at  the  Bank  must 
be  examined  at  the  time." 

Walker,  the  other  clerk  of  the  plaintiff, who 
was  sworn  as  a  witness,  confirmed  the  state- 
ment of  the  tirst  witness,  Moore,  as  to  the  sum 
118*]  being  $228. 18,  which  *was  delivered 
to  Moore,  Nov.  28,  1817,  to  carry  to  the  de- 
fendants' Bank,  to  be  deposited.  That  he 
made  the  label,  and  put  it  into  the  book  with 
the  bills,  and  that  he,  by  mistake,  wrote  1, 
instead  of  2,  in  his  note  of  the  sum.  This 
witness  was  proceeding  to  state  other  instances 
in  which  Elliot,  the  teller,  had  made  mistakes, 
when  the  evidence  was  objected  to  ;  but  the 
objection  was  overruled  by  the  court,  and  the 
evidence  admitted,  on  the  ground  that  it  was 
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admissible  to  impeach  the  credit  and  accuracy 
of  Elliot,  the  witness  for  the  defendants.  The 
court  below  charged  the  jury,  that  the  ques- 
tion to  be  decided  was  a  mere  question  of  fact, 
and  without  expressing  any  opinion  on  the 
facts,  or  as  to  the  weight  of  evidence,  left  it  to 
the  jury  to  decide.  The  jury  found  a  verdict 
for  the  plaintiff  for  $100.70. 

The  defendants'  counsel  tendered  a  bill  of 
exceptions  to  the  opinions  of  the  judges,  on 
which  a  writ  of  error  was  brought   to  this 
court. 
•  Mr.  J.  King,  for  the  plaintiffs  in  error : 

1.  The  question  put  the  juror  who  was  chal- 
lenged, ought  not  to  have  been  allowed,  for 
whether  he  was  a  drawer  or  iudorser  of  a  note 
or  not,  could  not  affect  his  interest  in  the  cause. 
(3  Bac.  Abr.,  756,  765,  Juries,  E,  5,  12.) 

2.  The  entry  in  the  bank  book  of  the  plaint- 
iff was,  under  the  circumstances,  an  original 
entry,  and   a  settled   account  between  them, 
and  ought  to  be  considered  conclusive  ;  unless 
fraud  is  shown,  or  a  mistake  manifest  on  the 
face  of  the  account,  or  an  error  in  the  addition 
or  subtraction  of  figures.      (2  Atk.,  113,  119  ; 
2  Bro.  C.  C..  62;  4  Ves.,  118;  1  Salk.,  182.)    In 
the  case  of  The  Manhattan  Co.v.Lydig,4Johns., 
384,  the  court  considered  the  clerk  in  the  Bank, 
in  making  the  deposits  and  entries,  as-  the  agent 
of  the  dealer  with  the  Bank;  and  that  where  the 
dealer's  bank  book  accompanies  the  deposits 
and  the  credit  is  then  given,  it  is  an  original 
entry,  conclusive  on  the  Bank,  and  forms  an 
exception  to  the  general  rule,  that  accounts 
may  be  so  far  reopened  as  to  falsify  particular 
items.  The  clerk  is  the  agent  of  both  parties  (14 
Johns.,  484);  and  his  acts  are  binding  on  them. 

*3.  Elliot, the  teller, was  the  only  person[*l  19 
who  counted  the  money  at  the  Bank,  and  who 
made  the  entry  of  the  amount  of  the  deposit ; 
and  was,  quoad  hoc,  the  agent  of  both  parties. 
His  testimony  was  the  best  evidence,  and  he 
should  have  been  called  by  the  plaintiff,  or  a 
nonsuit  granted.  The  evidence  of  Moore, 
intrusted  to  carry  it  to  the  Bank,  was  of  a  very 
inferior  character.  Accident,  or  mistake,  or 
misconduct,  might  more  easily  have  existed  in 
regard  to  him;  but  Elliot,  who  counted  the 
monev,  must  have  known  the  amount.  (Phil. 
Ev.,  167;  Bull.  N.  P.,  293;  Peake's  Ev.,  10;  3 
East,  192.) 

4.  The  court  ought  not  to  have  permitted 
the  witness,  Elliot,  to  be  interrogated  as  to  all 
the  mistakes  he  may  have,  at  any  time,  made, 
as  a  teller  of  the  Bank,  for  the  purpose  of  im- 
peaching his  accuracy.     A  witness  is  not  to 
be  questioned  as  to  the  various  acts  of  his  life, 
no  way  connected   with   the  matter  in  con- 
troversy, in  order  to  impeach  his  veracity. 
(Phil.    Ev.,   210.)    Besides,   the  witness  was 
under  his  cross-examination,  and  he  could  not 
be  prepared  to  answer  these    particular   in- 
quiries, though  he  might  have  been  ready  to 
repel  any  attacks  on   his  general   character. 
(Peake's  Ev.,  6,  n;    Phil.  Ev.,  210,  211,  126  ; 
Bull.  N.  P.,  295,  296.)    He  had  no  notice  of 
an  intention  to  inquire  as  to  such  facts.  Again; 
it  does  not  follow,  because  a  witness,  a  year 
ago,  made  a  mistake  in  the  case  of  a  third  per- 
son, that  he  has,  also,  committed  a  mistake  in 
this  case.  (7  East,  108;  2  Campb.,  673;  2  Binn., 
72.) 

5.  The  defendants,  as  a  body  corporate,  had 
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power  to  make  by  laws  ;  and  if  they  made  and 
published  a  by-law,  declaring  that  all  mistakes 
must  be  corrected  in  the  Bank,  at  the  time,  the 
plaintiff  was  precluded  from  deriving  any 
benefit  from  a  re-examination  after  he  had  left 
the  Bank. 

6.  It  was  also  proved  to  be  the  settled  usage 
and  practice  of  this  and  other  banking  institu- 
tions, to  have  mistakes  examined  into  at  the 
time,  and  not  afterwards.  This  course  of  deal- 
ing was  well  known  to  the  plaintiff,  and  he 
was  bound  to  conform  to  it.  (Doug.,  510;  2 
Taunt,,  388:  4  Burr.,  2298.) 

Messrs.  Vanderheydeii&nA  I. Hamilton,  contra: 
12O*]  1.  It  was  fairly  *submitted  to  the 
triers  to  decide  whether  the  juror  was  dis 
interested  between  the  parties ;  and  they  de- 
cided that  he  was  not.  It  being  a  challenge  to 
the  favor,  it  must  appear  that  the  juror  is 
above  all  exceptions,  and  wholly  disinterested. 
(3  Bac.  Abr.,  267,  Juries,  E  ;  2  Johns .  194  ;  2 
Cai.,  129.) 

2.  As  to  the  collusiveness  of  the  entry  in 
the   plaintiff's   bank   book  ;  the  case  of    The 
Manhattan  Co.  v.  Lydig,  if  applicable,  is  in 
favor  of  the  plaintiff.     It  shows  that  the  entry 
is  conclusive  on   the  Bank,  but  not  on   the 
dealer.     The  clerk  is  the  agent  of  the  Bank 
only,  not  of  both  parties. 

3.  The  by-law  which  has  been  set  up  to  pro- 
tect the  defendants,  is  directly  contrary  to  the 
principles  of  the  common  law.     It  can  affect 
only  the  defendants,  their  officers  and  servants. 
It  can  have  no  operation  on  third  persons,  or 
control   their  rights.     The  usage  or  practice 
of   banks  does  not  constitute  a  law  or  rule 
of  conduct,  unless  it  is  uniform  and  reason- 
able, and  has  existed  a  sufficient  length   of 
time. 

4.  Elliot,  the  witness,  rested  his  claims  to 
belief  on   his    alleged    or    acknowledged  ac- 
curacy ;  to  ascertain  the  justness  of  that  claim, 
it  was  proper  to  ask  him,  whether  he  had  not 
made   mistakes  in  his  buisness  of  teller.     A 
witness  may  be  questioned  as  to  a  collateral 
fact ;    but  when  he  has  answered  the  question, 
another  witness  cannot   be  called  to  impeach 
the,  truth  of  his  answer;  though  it  is  other- 
wise, where  the  fact   to   which   he  is  inter- 
rogated is  matter  of  issue. 

Mr.  Af'Kvun,  in  reply,  said  that  the  ques- 
tion put  to  the  juror  was  not  merely  whether 
he  was  a  debtor  to  the  defendants,  but  whether 
he  was  collaterally  responsible  as  an  indorser  ; 
having  answered  that  he  was  not  a  debtor,  the 
other  question  was  improper.  Whatever  might 
be  the  answer  of  the  juror  to  such  a  question, 
it  could  not  be  supposed,  in  the  slightest 
degree,  to  influence  his  verdict.  The  court 
were  to  judge  whether  there  was  a  good  cause 
of  challenge  ;  and  could  it  appear  that  there 
was  a  good  cause  of  challenge,  unless  from 
the  court  admitting  the  answer  to  this  ques- 
tion to  be  such  a  cause  ?  Our  objection  is,  not 
that  the  juror  was  rejected,  but  that  the  court 
121*]  allowed  an  improper  question  *to  be 
put  to  the  juror.  This  is  not  a  mere  technical 
or  formal  objection,  but  a  serious  cause  of 
error,  and  one  of  great  magnitude.  It  is  no 
objection  to  a  juror,  that  he  is  indebted  to 
either  party.  How,  then,  can  it  be  a  good 
cause  of  challenge,  that  he  is  a  mere  indorser, 
or  contingently  responsible  ? 
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WOODWORTH,  J.,  delivered  the  opinion  of 
the  court: 

1.  At  the  trial,  in  the  court  below,  Chester 
Bulkley  was  called  as  juror,  and  challenged  to 
the  favor  ;  he  was  sworn,  OH  his  roir  dire,  as  a 
witness  before  the  triers.  A  question  was 
then  put,  whether  he  was  the  drawer  or  in- 
dorser of  any  note  in  the  defendant's  Bank  ; 
the  question  was  objected  to,  but  the  court 
decided  it  was  not  improper,  and  the  witness 
answered  that  he  was  an  indorser  in  the  Bank, 
but  had  no  interest  in  the  same,  other  than  as 
indorser.  An  exception  was  taken  by  the  de- 
fendants' counsel. 

The  truth  of  the  matter  alleged,  as  cause 
of  challenge,  must  be  made  out  by  witnesses, 
to  the  satisfaction  of  the  triers.  A  juror 
challenged,  may,  on  his  voir  dire,  be  asked 
such  questions  as  do  not  tend  to  his  infamy 
or  disgrace.  (3  Bacon,  266,  Jury,  E.)  The 
general  rule  is,  that  jurors  must  be  omni 
exceptione  majores.  The  application  of  this 
rule  to  ^;ach  particular  case  where  the  par- 
tiality is  not  apparent,  must  be  left  to  the 
sound  discretion  of  the  triers.  (3  Bac.  Abr. , 
765.)  The  opinion  of  the  court  was  on  the 
admissibility,  not  on  the  sufficiency,  of  the 
evidence.  They  expressed  no  opinion  to  the 
triers.  Although  I  am  not  prepared  to  say 
that  the  single  circumstance  of  being  an  in- 
dorser of  a  note  in  a  bank,  would,  of  itself, 
support  a  challenge  to  the  favor,  yet  it  is  easy 
to  imagine  that  an  indorser  may  have  a  strong 
bias  on  his  mind.  The  paper  may  have  been 
discounted  for  his  benefit,  he  may  have  re- 
ceived particular  favor  from  the  Bank,  or  the 
maker  may  have  failed,  and  the  indorser,  with- 
out indulgence,  may  be  injured,  if  not  ruined. 
May  not  circumstances  like  these  make  an  im- 
pression on  thp  mind  of  a  juror,  and  justify 
his  exclusion  ?  If  an  inquiry  of  this  nature  is 
contemplated,  the  first  question  would  be, 
whether  the  witness  was  a  drawer  or  indorser. 
That  must  lay  the  foundation  for  any  sub- 
sequent *inquiry.  It  is  proving  one  [*122 
fact,  which  is  either,  per  se,  sufficient,  or  if 
not,  must  be  proved,  in  order  to  connect  it 
with  others  intended  to  be  relied  on,  which, 
together,  present  a  well  founded  objection  ;  if 
the  party  fails  in  connecting  the  fact  of  being 
drawer  or  indorser,  with  other  circumstances, 
and  the  party  objecting  thinks  the  evidence 
insufficient,  he  may  call  on  the  court  to  express 
an  opinion  to  the  triers  as  to  its  weight ;  but, 
in  this  case,  the  court  were  not  called  on  to 
express  an  opinion  to  the  triers,  whether  the 
evidence  was  sufficient,  but  to  exclude  the 
question.  This  was  premature  ;  for  in  that 
stage  of  the  inquiry,  it  did  not  appear  that  the 
question  was  improper  and  unnecessary.  Very 
slight  grounds  of  interest  have  been  held  suf- 
ficient, on  a  challenge  to  a  juror  ;  as  in  Wood 
v.  Stoddard,  2  Johns.,  -194,  where,  in  a  quitam 
suit  under  the  Act  for  Preventing  Usury, which 
gives  a  moiety  of  the  sum  recovered  to  the 
poor  of  the  town  where  the  offense  is  com- 
mitted, it  is  a  good  cause  of  challenge  against 
the  jury  that  they  are  inhabitants  of  the  town; 
and  in  Steinbach  v.  The  Col.  Ins.  Co.,  2  Cai., 
133.  although  it  was  unnecessary  to  decide  on 
the  challenge,  which  was,  that  one  of  the 
jurors  was  an  underwriter  ;  yet  the  court  say, 
"  underwriters  can  hardly  be  proper  jurors  in 
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•cases  in  which  persons  pursuing  the  same  busi- 
ness are  parties. " 

The  objection  to  the  question  cannot  be  sus- 
tained. 

2.  The  second  exception  is,  that  the  court 
overruled  the  motion  for  a  nonsuit,  after  the 
plaintiff  rested  his  cause. 

If  there  is  any  evidence  before  the  jury  to 
support  the  issue,  although  it  may,  in  the  opin- 
ion of  the  judge,  be  insufficient  to  establish  the 
fact  in  controversy,  the  court  will  not  arrest 
the  cause,  but  submit  the  evidence  to  the  jury, 
as  the  proper  tribunal  to  decide,  under  the 
advice  of  the  court.  In  this  case,  the  evidence 
•of  Moore  was,  prima  facie,  sufficient  to  estab- 
lish the  plaintiff's  right  to  recover.  The  entry 
in  the  plaintiff's  book  was  the  act  of  one  party. 
The  witness  had  no  agency  in  counting  the 
money,  or  making  the  entry,  and  although  he 
.answered  from  the  label,  $123.18,  not  recol- 
lecting, at  the  moment,  that  the  label  was 
wrong,  the  error  immediately  after  occurred  to 
him.  He  then  asked  the  teller,  if  it  was  right, 
1  23*]  who  answered  *that  it  was.  He  did 
not  contradict  the  teller,  owing,  as  he  says,  to 
his  diffidence  ;  but  he  stated  the  mistake  when 
he  returned,  to  the  plaintiff,  who,  without 
delay,  endeavored  to  have  it  corrected.  An 
entry  made  under  such  circumstances,  cannot 
be  considered  the  deliberate  act  of  both  par- 
ties, and  therefore  conclusive.  The  correct- 
ness of  the  entry  was  questioned  very  shortly 
thereafter,  on  the  same  day,  as  soon  as  the 
plaintiff  was  apprised  of  the  mistake.  Neither 
was  the  testimony  of  Moore  objectionable  on 
the  ground  that  the  plaintiff  had  higher  evi- 
dence. Moore  had  counted  the  money  before 
he  left  the  store ;  he  testified  that  he  delivered 
it  on  the  counter  to  Elliot.  I  consider  Moore 
and  Elliot  as  equally  entitled  to  credit,  and 
possessing  the  same  means  of  ascertaining  the 
amount  of  money  deposited.  The  court  de- 
cided correctly  in  refusing  to  nonsuit  the 
plaintiff. 

3.  The  third  exception  is  to  the  question  put 
to  Elliot :  whether  he  was  in  the  constant  habit 
of  making  mistakes. 

An  answer  to  this  in  the  affirmative,  neither 
impeached  his  integrity,  or  his  general  correct- 
ness as  teller ;  mistakes  in  other  cases  might 
well  be  considered  by  the  jury  who  were  to 
decide  on  the  accuracy  of  the  witness.  If  he 
had  made  mistakes  frequently  before,  the 
probability  of  mistake,  in  this  case,  would  be 
stronger  than  if  it  appeared  that  his  entries  had 
al  ways  been  accurate ;  and  as  this  cause  turned 
on  the  relative  credibility  and  accuracy  of  the 
witnesses,  the  testimony  was  proper  to  be  con- 
sidered by  the  jury,  and  ought  not  to  be 
rejected  by  the  court. 

4.  The  fourth  exception  rests  substantially 
on  the  same  ground  ;  the  plaintiff  had  a  right 
to  prove  the  facts  given  in  evidence  by  Walker; 
they  were  connected  with  the  issue  then  on 
trial,  and  not  collateral  ;  they  were  calculated, 
in  some  degree,  to  draw  in  question  the  accu- 
racy of  Elliot,  and  to  contradict  a  part  of  his 
statement,  as  well  as  to  support  the  previous 
testimony  given  by  the  plaintiff. 

i>.  The  fifth  exception  is  to  the  charge  given 
to  the  jury.  The  court  stated  that  the  only 
question  before  them  was  a  question  of  fact  ; 
that  the  Bank  was  liable  if  the  money  was  paid 
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to  the  teller  on  the  counter,  in  the  usual  course 
of  business,  for  the  purpose  of  having  the 
money  deposited. 

*There  is  no  principle  of  law  in-  [*124 
volved  in  this  cause  that  can  exonerate  the 
defendants.  Their  liability  is  established,  if 
the  money  was  received  by  the  Bank,  notwith- 
standing the  rule  or  by-law  which  is  relied  on. 
The  Act  of  Incorporation  allows  the  President 
and  Directors,  by  rules  or  by-laws,  to  direct 
and  prescribe  the  management  and  disposition 
of  the  stock,  moneys,  property  and  estate  of 
the  Corporation,  and  to  prescribe  the  duties  of 
its  officers  ;  but  no  authority  is  granted,  or 
intended  to  be  granted,  whereby  the  interest 
of  third  persons  can  be  affected,  and  their  just 
claims  defeated  by  the  operation  of  a  by-law. 
The  power  of  making  rules  and  regulations,  is 
necessarily  incident  to  a  corporation  ;  and  it  is 
generally  inserted  in  the  Act  of  Incorporation, 
to  define  its  nature  and  limit  its  extent.  I  have 
never  heard  of  an  instance  where  a  mistake 
was  ascertained  that  the  Bank  had  refused  to 
correct  it.  In  this  case  the  jury  have  pro- 
nounced on  the  evidence,  that  the  money  was 
received  by  the  defendants.  The  rule,  or  by- 
law of  the  Bank,  does  not  discharge  them  ;  but 
leaves  the  question  to  be  decided  on  its  in- 
trinsic merits. 

On  the  whole,  we  are  of  opinion  that  none 
of  the  exceptions  are  well  taken,  and  that  the 
judgment  of  the  court  below  ought  to  be 
affirmed. 

Judgment  affirmed. 

Cited  in— 1  Den.,  306  ;  59  N.  Y.,  102:  26  Barb.,  698 ; 
38  Barb.,  540,  1  Park.,  280  ;  Woolw.,  409. 


OPPIE  «.  COLEGROVE. 

Practice — Filing  Assignment  of  Errors — Joinder 
in  Error — Notice —  Defa  u  It — Reversal. 

On  filing:  an  assignment  of  errors,  the  course  Is, 
for  the  plaintiff  in  error  to  enter  a  rule,  that  the  de- 
fendant in  error  join  in  error,  in  twenty  days  after 
service  of  notice  of  the  rule,  or  that  his  default  be 
entered  :  and  upon  such  default,  to  enter  a  rule  for 
judgment  of  reversal. 

Citation— 2  Johns.  Gas.,  69. 

MR.  NELSOX,  for  the  defendant,  moved  to 
set  aside  the  default  entered  in  this  cause, 
and  all  subsequent  proceedings,  for  irregular- 
ity. On  filing  an  assignment  of  errors,  in  the 
cause,  Sept.  18,  1819,  the  plaintiff  in  error  en- 
tered a  rule,  that  the  defendant  join  in  error  in 
twenty  days,  after  service  of  a  copy  of  the 
assignment  of  *errors,  and  notice  of  the  [*1!25 
rule,  or  judgment,  &c.  The  copy  of  the  assign- 
ment of  errors,  with  a  notice  of  the  rule  indorsed 
thereon,  was  served  on  the  defendant,  on  Sept. 
27.  Oct.  19,  the  default  of  the  defendant  for 
not  joining  in  error  was  entered  ;  and  Oct. 
27  following,  a  rule  for  a  judgment  of  reversal 
was  entered. 

Oct.  26,  Mr.  Nelson  gave  notice  of  a  retainer 
for  the  defendant.  Mr.  Nelxon  said  that  the 
rule  should  have  been,  that  the  defendant  join 
in  error,  in  twenty  days,  &c.,  or  that  the  plaint- 
iff in  error  be  heard  ex-parte.  He  cited  Sealy  v. 
Shattuck.  2  Johns. Gas.,  69,  October  Term, 1800. 

He  said  that  service  of  a  notice  of  the  rule 
was  sufficient,  without  the  assignment  of 
errors.  (8  Johns..  360.) 

Mr.  Todd,  contra. 
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Per  Curiam.  It  is  true,  that  as  late  as  the 
case  of  Sealy  \.  Shattuck,  it  was  the  practice  to 
enter  a  rule  that  the  defendant  in  error  join  in 
error,  or  that  the  plaintiff  in  error  be  heard 
ex-parie  ;  and  such  is  the  practice  in  the  Eng- 
lish courts.  But  we  believe  that  the  practice 
for  the  last  twenty  years  has  been  different  ; 
and  as  was  done  in  this  case,  to  enter  a  rule 
that  the  defendant  join  in  error  in  twenty  days, 
or  that  his  default  be  entered  ;  and  upon  such 
default,  to  enter  a  rule  for  judgment  of  re- 
versal. This  mode  of  proceeding,  being  the 
most  conformable  to  the  usual  practice  of  the 
court,  and  the  most  convenient,  we  think  that 
it  ought  to  be  pursued,  and  therefore  deny  the 
motion. 

Motion  denied. 


126*]        *KIRKHAM  ».  POX. 

Practice — Removal  of  Action  by  Habeas  Corpus 
— Special  Bail. 

Where  an  action  is  removed  to  this  court  from  a 
Court  of  Common  Pleas  by  habeas  corpus,  the  plaint- 
iff is  entitled  to  special  bail,  if  the  defendant  was 
held  to  bail  in  the  court  below,  though,  if  the  suit 
had  been  originally  commenced  here,  no  bail  would 
have  been  required. 

THIS  was  an  action  of  slander,  originally 
commenced  in  the  Court  of  Common 
Pleas  of  Putnam  Co.,  and  removed  into  this 
court  by  habeas  corpus.  By  the  rulos  and  prac- 
tice of  the  court  below'  special  bail  may  be 
required  in  an  action  of  slander  ;  and  special 
bail  had  been  filed  in  the  cause  in  that  court. 
On  the  return  of  the  habeas  corpus  to  this  court, 
the  defendant  filed  common  bail.  The  plaint- 
iff claiming  to  be  entitled  to  special  bail,  also, 
in  this  court,  after  the  usual  rule  for  that  pur- 
pose, sued  out  a  procedendo. 

Mr.  Nelson,  for  the  defendant,  now  moved 
to  set  aside  the  procedendo,  on  the  ground  that 
this  court,  in  requiring  bail  on  the  return  of  a 
habeas  cm-pus  to  a  Court  of  Common  Pleas, 
would  be  governed  by  the  same  rule  as  if  the 
cause  had  been  originally  commenced  in  this 
court ;  and  he  relied  on  the  case  of  Caldwellv. 
Blanchard,  14  Johns.,  331. 

Mr.  Todd,  contra,  cited  Vosburgh  v.  Rogers, 
8  Johns.,  91,  and  Bell  v.  Hall,  12  Johns.,  152. 

Per  Curiam.  There  is  no  contradiction  in 
the  cases  cited.  If  the  defendant  was  held  to 
bail  in  the  court  below,  the  plaintiff  is  entitled 
to  bail  on  its  removal  here  ;  and  though  no 
bail  should  be  required  in  the  court  below,  yet 
the  plaintiff  may  insist  upon  special  bail  in  this 
court.  The  motion  must  be  denied. 

Motion  denied. 


127*]  *THE  ST.  REGIS  INDIANS 
DRUM. 

Contracts  of  Indians,  Regarding  Lands,  Void — 
St.  Regis  Indians  cannot  Maintain  Action 
against  White  Occupying  their  Land  by  Agree- 
ment. 

All  contracts  for  the  purchase  or  sale,  or  occupa- 
tion of  land,  made  with  any  of  the  tribes  of  Indians 
within  this  State,  without  the  previous  consent  of 
the  State,  are,  by  the  Constitution  and  laws  of  the 
State,  illeg-al,  and  absolutely  void. 
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Therefore,  the  St.  Regis  Indians,  though  author- 
ized by  an  Act  of  the  Legislature,  at  their  "annual 
meetings,  to  make  such  rules,  orders  and  regula- 
tions respecting  their  land,  as  they  shall  judge  nec- 
essary," &c.,  cannot  niaintain  an  action  of  a*sump><tt 
for  use  and  occupation  against  a  white  man,  who- 
had  occupied  their  land  under  a  parol  agreement, 
as  a  tenant  from  year  to  year,  at  an  annual  rent, 
pursuant  to  the  rules  made  by  the  plaintiffs,  at 
their  annual  meeting,  as  to  the  improvement  of 
their  lands. 

Citations— Act,  April  10, 1813,  sec.  1;  2  R.  L.,  153. 
N  ERROR,  on  certiorari  to  a  justice's  court. 
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An  action  of  assumpsit  for  use  and  occupa- 
tion was  brought  by  the  St.  Regis  Indians 
against  Drum,  a  white  man.  The  plaintiffs, 
by  their  attorney,  offered  to  prove  that  the  de- 
fendant went  into  possession  of  the  premise* 
in  question,  as  tenant  of  the  plaintiffs,  under 
parol  agreement  to  pay  them  a  stipulated  sum 
annually,  on  the  first  day  of  January,  in  each 
year,  and  that  such  letting  was  in  pursuance 
of  certain  rules,  orders  and  regulations,  made 
by  the  tribe  of  St.  Regis  Indians,  at  their 
annual  town  meeting,  respecting  the  improve- 
ment of  their  lands;  and  also  that  the  defendant 
had  occupied  and  enjoyed  the  premises  under 
the  plaintiffs,  as  tenant  from  year  to  year,  for 
four  or  five  years,  until  the  premises  were  pur- 
chased by  the  people  of  the  State,  in  1818.  To 
the  evidence  so  offered,  the  defendant  objected, 
on  the  ground  that  the  contract  was  illegal 
and  void.  The  justice  rejected  the  evidence, 
and  nonsuited  the  plaintiffs. 

PLATT,  J.,  delivered  the  opinion  of  the 
court : 

By  the  37th  article  of  the  Constitution  of 
this  State,  it  is  ordained  "that  no  purchases  or 
contracts  for  the  sale  of  lands,  made  since  Oct. 
14,  1775,  or  which  may  hereafter  be  made, 
with  or  of  the*  Indians  within  the  limits  of 
this  State,  shall  be  binding  on  the  said  Indians, 
or  deemed  valid,  unless  made  under  the  au- 
thority and  with  the  consent  of  the  Legislature 
of  this  State. " 

By  the  1st  section  of  the  "Act  Relative  to 
the  Different  Tribes  and  Nations  of  Indians 
within  this  State,"  passed  Apr.  10,  1813,  it  is 
enacted,  that  if  any  person,  without  the  au- 
thority and  consent  of  the  Legislature,  shall, 
in  any  manner  or  form,  or  upon  any  terms 
whatsover,  purchase  any  lands  within  this 
State  of  any  Indian  residing  therein,  or  make 
any  contract  with  any  Indian,  for  or  con- 
cerning the  sale  of  any  lands,  or  shall  enter 
on,  or  take  possesion  of,  or  settle  on  any  such 
lands,  by  any  pretext  or  *color  of  any  [*128 
right  or  interest  in  the  same,  in  consequence 
of  any  such  purchase  or  contract  made  since 
Oct.  14,  1775,  every  such  person  shall  be 
deemed  guilty  of  a  public  offense,  and  is  pun- 
ishable by  fine  and  imprisonment.  (2  R.  L., 
153.)  By  the  llth  section  of  the  same  Act  (p. 
157),  it  is  made  penal  for  any  person  other 
than  Indians  to  settle  or  reside  on  any  Indian 
lands,  &c.  The  14th  section  of  the  same  Act 
authorizes  the  St.  Regis  Indians,  at  their  an- 
nual meetings,  "to  make  such  rules,  orders 
and  regulations,  respecting  the  improvement 
of  their  lands,  as  they  shall  judge  necessary," 
&c. 

Assumpsit  for  use  and  occupation  can  be  sus- 
tained only  on  a  contract  express  or  implied. 
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The  wise  policy  of  our  government,  from  its 
origin,  has  been  to  assume  and  exercise  a 
guardianship  over  the  Indian  tribes,  in  regard 
to  their  right  of  alienating  their  lands.  The 
principle  assumed  in  our  Constitution,  and 
followed  by  the  Legislature,  has  been,  not 
merely  to  forbid  white  men  to  purchase,  but 
also  to  incapacitate  the  Indians  from  selling, 
without  the  consent  of  the  State.  It  is  not 
like  the  privileges  of  infants  and  femes  covert, 
or  persons  inopa  concilii,  in  whose  favor  tiiere 
is  an  election  to  affirm  or  avoid  contracts  made 
with  them.  Contracts  made  with  Indians  for 
their  lands,  are  not  voidable  merely,  but  abso- 
lutely void  and  illesral.  Neither  party  can 
enforce  them,  nor  establish  any  right  whatever 
under  them. 

We  are,  therefore,  of  opinion  that  the  jus- 
tice decided  correctly,  and  that  the  judgment 
ought  to  be  affirmed. 

Judgment  affirmed. 


129*]  *CHANDLER  v.  HERRICK. 

Covenant  not  to  Sue  within  Certain  Time — Can- 
not be  Pleaded  in  Bar  to  Action  on  Bond — 
Bond  Payable  by  Installments — Subsequent 
Agreement  to  Apply  Certain  Part  of  Crop,  at 
Certain  Price,  Yearly  till  Paid. 

A  covenant,  by  the  obligee  of  a  bond,  not  to  sue 
the  obligor  within  a  certain  time,  cannot  be  pleaded 
in  bar  to  an  action  on  the  bond,  brought  before  the 
expiration  of  the  time;  for  it  is  not  a  release,  but  a 
covenant  merely,  for  the  breach  of  which  the  obli- 
gor may  have  his  action, 

Where  an  agreement  was  entered  into  between 
the  parties  to  a  bond,  payable  by  installments,  after 
several  of  the  installments  had  become  due,  by 
which  the  obligor  was  to  deliver  to  the  obligee  all 
the  hops  he  should  raise  on  a  certain  farm,  during 
five  years,  and  the  obligee  agreed  to  pay  a  certain 
price,  and  indorse  two  thirds  of  the  value  of  the 
hops,  in  each  year,  on  the  bond,  until  the  same  was 
paid;  admitting  that  this  agreement  enlarged  the 
time  of  payment  mentioned  in  the  condition  of  the 
bond,  which  was  doubtful,  it  could  not  be  pleaded 
in  bar  to  an  action  of  debt,  brought  on  the  bond, 
any  time  afterwards,  or  within  five  years. 

Citations— 1  Evans'  Pothier,  385,  386;  2  Saund.,  48 
a,  n.  1. 

THIS  was  an  action  of  debt  on  a  bond,  dated 
Apr.  22,  1816,  for  $3,000,  conditioned  to 
pay  the  sum  of  $1,500  and  interest,  annually, 
in  the  manner  following,  viz. :  $100  and  interest 
on  the  whole  sum  of  $1,500,  in  one  year;  $300 
and  interest  on  the  whole  (that  is,  the  principal 


NOTE.— Covenant  not  to  sue— When  a  bar. 

A  covenant  not  to  sue  for  a  limited  time,  cannot 
be  pleaded  in  bar  to  an  action  by  the  creditor  with- 
in that  period.  Perkins  v.  Oilman,  8  Pick.,  229 ; 
Fullam  v.  Valentine.  11  Pick.,  159 ;  Winans  v.  Hus- 
ton, 6  Wend.,  471;  Hoffman  v.  Brown,  6  N.  .1.  L.  (1 
Hals.)  429 ;  Guard  v.  Whiteside,  13  111.,  7 ;  Thuraton 
v.James,  6  R.  I.,  103;  Millett  v.  Hayford,  1  Wis., 
401.  But,  see  Blair  v.  Reed,  20  Tex.,  310. 

A  covenant  never  to  sue,  amounts  to  a  release 
and  may  be  pleaded  in  bar  to  a  subsequent  suit. 
Sewall  v.  Sparrow,  16  Mass.,  24;  Stebbins  v.  Niles, 
25  Miss..  267;  Jones  v.  Qumnipiack  Bank,  29  Conn., 
25;  Walker  v.  McCulloch,  4  Greenl.,  421 ;  Brown  v. 
Williams.  4  Wend.,  360. 

A  covenant  not  to  sue  one  of  several  joint  debt- 
ors does  not  release  the  others.  Goodnow  v.  Smith, 
18  Pick.,  415 ;  Catskill  Bank  v.  Messenger,  9  Cow.. 
37 :  Shed  v.  Pierce.  17  Mass.,  623 ;  City  of  Carondelet 
v.  Desnoyer,  27  Mo..  36 ;  Couch  v.  Mills,  21  Wend., 
424. 

Measure  of  damages,  for  breach  of  covenant  not  to 
sue.  See  Deyo  v.  Waggoner,  post,  241. 
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due),  in  two  years;  $300  and  interest  on  the 
whole,  in  three  years;  $300  and  interest  on  the 
whole,  in  four  years;  and  $500  and  interest  on 
the  whole,  in  five  years.  The  plaintiff  averred 
that  $100,  and  the  interest  on  the  whole  for  a 
year,  was  in  arrear  Apr.  22,  1817;  $300  and 
the  whole  interest,  in  arrear  Apr.  22,  1818; 
$300  and  the  whole  interest,  in  arrear  Apr.  22, 
1819;  and  $3  0  and  the  whole  interest,  in 
arrear  Apr.  22,  1820.  The  defendant  pleaded : 
1.  Non  est  factum.  2.  In  bar  that  before  the 
commencement  of  this  suit,  to  wit:  Apr.  15, 
1819,  at,  &c.,  he  paid  and  satisfied  to  the 
plaintiff,  all  and  every  the  sums  of  money, 
which  had,  at  any  time  before  that  day,  be- 
come due  and  payable  upon  or  by  the  said 
bond  or  obligation,  or  the  condition,  and  after 
the  said  payments,  to  wit:  on,  &c.,  and  at, 
&c.,  an  agreement  was  made  and  delivered 
between  the  plaintiff  and  defendant,  under 
their  respective  hands  and  seals,  with  a  profert 
of  the  agreement,  &c.,  which  was,  in  sub- 
stance, that  H.  agreed  to  deliver  to  C.  all  the 
hops  he  should  raise  on  the  farm  which  he 
then  owned  in  the  town  of  A.,  &c.,  during  the 
term  of  five  years  from  the  date  of  the  agree- 
ment. H.  was  not  to  lessen  the  number  of 
hills  of  hops  which  he  had  then  growing,  but 
might  increase  them.  The  hops  were  to  be 
inspected,  pressed  into  square  bales  of  not  less 
than  200  pounds  each,  be  good  and  merchant- 
able, and  be  delivered  at  C.'s  store,  on  the 
first  day  of  Nov.  in  each  year.  If  the  hops 
were  not  of  the  first  quality,  C.  was  to  be  at 
liberty  either  to  take  them  at  a  reduced  price, 
or  to  refuse  them.  C.  agreed  that  he  would, 
on  the  first  day  of  *Nov.,  in  each  [*13O 
year,  and  sooner,  if  the  hops  were  delivered, 
pay  H.  twelve  and  a  half  cents  per  pound,  for  > 
the  hops  so  raised,  &c.,  as  follows,  to  wit:  two 
thirds  of  the  value  of  the  hops  delivered  in 
any  one  year,  should  be  indorsed  on  the  bond 
of  H.  (set  forth  in  the  declaration),  until  the 
same  was  paid,  the  remaining  one  third  to  be 
paid  to  H.  in  cash,  or  as  the  parties  could 
agree;  and  ail  damages  sustained  by  the  breach 
of  the  agreement  should  be  paid  by  the  one 
party  to  the  other,  Dec.  1,  in  the  year  in 
which  the  contract  should  be  violated.  If 
H.  failed  in  the  performance  of  the  agree- 
ment, he  was  to  pay  the  difference,  in  N. 
Y.,  between  the  price  agreed  on,  and  the  price 
there,  Nov.  15,  deducting  the  expense  of 
transportation  to  N.  Y.  The  defendant  averred 
that  he  did  not  lessen  the  number  of  hills; 
that  he  did,  after  this  agreement  was  made, 
and  before  the  commencement  of  this  suit,  at, 
&c.,  to  deliver  to  the  plaintiff  at  his  store,  &c., 
all  the  hops  raised  by  the  defendant  on  his 
said  farm,  after  making  the  said  agreement, 
which  the  defendant  then  and  there  received 
upon  the  said  agreement,  and  concluding  with 
a  verification,  and  praying  judgment.  3.  Set- 
ting forth  the  agreement  of  Apr.  15,  1819,  as 
in  the  second  plea,  and  payment  of  all  that 
was  due  on  the  bond  up  to  that  date,  and  aver- 
ring that  the  bond  mentioned  in  the  said 
agreement,  and  the  bond  declared  upon,  were 
one  and  the  same  bond,  concluding  with  a 
verification,  and  praying  judgment.  The 
plaintiff  replied  to  the  second  and  third  pleas; 
but  as  the  replications  were  admitted,  on  the 
argument,  to  be  bad,  it  is  unnecessary  to  state 
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them.  There  was  a  demurrer  to  the  replica- 
tions, and  joinder. 

Mr.  Talcot,  in  support  of  the  demurrer,  con- 
tended that  the  agreement  relative  to  the  hops 
amounted  to  a  waiver  or  release  of  the  plaint- 
iff's right  to  sue  on  the  hond,  until  after  the 
expiration  of  the  time  specified  in  the  agree- 
ment, within  which  the  defendant  was  to 
deliver  the  hops,  two.  thirds  of  the  price  of 
which  was  to  be  indorsed  on  the  bond.  By 
that  agreement,  the  defendant  had  five  years 
within  which  to  deliver  the  hops. 

A  promise,  before  it  is  broken,  may  be 
131*]  released  by  parol,  *though  not  after- 
wards. There  is  a  difference  between  waiving 
the  peformance  of  a  contract,  before  the  day 
of  performance  arrives,  and  the  release  of  a 
right  of  action  already  accrued.  (Bacon's 
Maxims,  91  ;  17  Johns.,  175;  Cro.  Car.,  383  ; 
12  Mod.,  538;  2  Day,  138.)  If  the  plaint- 
iff is  himself  the  cause  of  nou  performance,  he 
cannot  insist  upon  the  performance  of  the 
contract.  A  tender  and  refusal,  though  rest- 
ing in  parol,  will  dispense  with  the  strict  per- 
formance of  a  condition.  And  the  time  and 
mode  of  payment  of  a  simple  contract  or  a 
bond  may  be  enlarged  or  varied  by  parol. 
Courts  always  lean  against  penalties  and  for- 
feitures ;  and  though  they  do  not  now  allow  the 
plaintiff  to  recover  the  penalty  of  a  bond,  yet 
on  the  recovery  of  it  may  depend  the  costs  to 
which  the  plaintiff  might  be  entitled.  Where 
a  party  cannot  sue  for  the  penalty  he  must 
resort  to  the  condition.  All  the  cases  agree  that 
where  the  second  agreement  is  by  deed,  it  may 
be  pleaded  in  bar.  (Pow.  on  Cont.,  413,  416, 
517;  5  Via.,  226,  Cont.  Sc.  PI.,  2-4;  5  Vin., 
253,  254,  Cont.  Sc.  PI.,  8,  16;  Roll.  Abr., 
Cond.,  448  ;  Cro.  Eliz.,  755  ;  Brooke's  Abr., 
License,  PI.,  18 ;  Keating  v.  Price,  1  Johns. 
Cas.,22;  Fleming  v.  Gilbert,  3  Johns.,  528; 
Warren  v.  Main*,  7  Johns.,  476.) 

Now,  although  on  the  face  of  the  bond  the 
defendant  was  bound  to  pay  the  money,  yet, 
as  by  the  subsequent  agreement,  the  obligee 
consented  to  receive  hops  in  lieu  of  money,  he 
had  no  right  of  action,  until  the  time  allowed 
for  the  delivery  of  the  hops  had  expired. 
(Steadman  v.  Gouch,  1  Esp.  N.  P. ,  5 ;  Datton 
v.  Solotnson,  3  Bos.  &.  P.,  582  ;  Ward  v.  Win- 
ship,  12  Mass..  481.)  The  case  of  Fitch  &  Buck 
v.  Forma n,  14  Johns.,  172,  is  very  analogous. 
There  the  defendant  covenanted  with  the 
plaintiff  to  do  certain  work,  by  a  certain  day, 
and  one  of  the  plaintiffs  indorsed  on  the  agree- 
ment, under  his  seal,  a  release  of  the  defend- 
ant from  the  performance  of  the  work  at  the 
day  stipulated,  and  extending  the  time  of  per- 
formance to  a  further  day  ;  and  it  was  held 
that  this  release  or  subsequent  agreement,  was 
a  bar  to  any  action  on  the  original  covenant, 
for  a  breach  of  the  contract,  by  reason  of  a  non- 
132*]  performance  on  the  day  *first  men- 
tioned. (Freeman  v.  Adams,  9  Johns..  115.) 
Where  the  contract  has  been  varied  by  a  sub- 
sequent agreement,  evidence  of  a  performance 
according  to  that  agreement,  will  not  support 
a  declaration  on  the  original  contract.  (Phil- 
lips v.  Rise,  8  Johns.,  392.)  Here  both  the 
mode  and  time  of  payment  have  been  changed, 
and  the  plaintiff  should  not  have  declared  in 
debt  for  the  penalty  of  the  bond. 

Mr.  Sill,  contra.  If  the  agreement  relative 
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to  the  hops  is  any  bar  to  this  action,  it  must 
be  either  on  the  ground  of  its  being  substi- 
tuted in  place  of  the  original  contract,  or  be- 
cause it  has  enlarged  the  time  for  performing 
that  contract.  But  to  constitute  a  substitu- 
tion, or  novation,  the  new  contract  must  not 
only  be  co  extensive  with  the  original  contract, 
but  must  be  expressly  accepted  in  lieu,  or  in 
satisfaction,  of  it.  (1  Com.  Dig.,  Accord,  C  : 
3  East,  257  ;  4  Bac.  Abr.,  Release  ;  Cro.  Eliz., 
720  ;  1  Vin.  Abr.,  Accord,  PI.,  37,  40  ;  1  Dall., 
420;  2  T.  R.,  24;  Pothier  on  Oblig.,  by 
Evans,  385-387,  n.  559.) 

The  only  question,  in  this  case,  is,  whether 
this  agreement  does,  in  fact,  extend  the  time 
of  performance  of  the  condition  of  the  bond. 
It  is  not  expressly  said  that  the  time  shall  be 
extended  ;  it  is  left  entirely  to  inference  and 
implication.  But  this  cannot  be  done  by 
implication  or  inference.  The  time  of  per- 
formance of  a  bond  or  covenant  can  be 
enlarged  only  by  an  express  covenant  under 
seal.  If  the  intention  is  at  all  to  be  regarded, 
it  is  to  be  inferred  that  they  did  not  intend  to 
enlarge  the  time  ;  for  there  is  nothing  in  the 
agreement  that  made  it  obligatory  on  the 
defendant  to  cultivate  or  raise  the  hops. 

Again  ;  can  a  subsequent  agreement  on  the 
part  of  the  obligee,  be  set  up  in  bar  to  an 
action  on  a  prior  bond,  where  there  has  been 
no  breach  of  that  agreement?  It  is  not 
alleged,  or  pretended,  that  there  has  been  a 
breach  of  the  agreement  on  the  part  of  the 
plaintiff.  An  express  covenant  not  to  sue 
before  a  certain  day,  is  no  release,  but  a  mere 
covenant ;  and  cannot  be  pleaded  in  bar, 
though  it  may  postpone  the  action.  (Deux  v. 
Jefferies,  Cro.  Eliz.,  *352  ;  1  Show.,  [*  133 
43.)  The  cases  which  have  been  cited  by  the 
defendant's  counsel,  are  clearly  distinguish- 
able from  the  present.  It  is  begging  the  que-s 
tion,  to  say  that  the  new  agreement  hindered 
the  defendant  from  performing  the  condition 
of  the  bond.  The  doctrine  of  tender  and 
refusal  has  no  application. 

Mr.  Talcot,  in  reply,  siid  that  it  was  suffi- 
cient for  the  defendant,  if  the  agreement 
enlarged  the  time  of  the  performance  of  the 
condition  of  the  bond.  By  this  agreement, 
the  plaintiff  engages  to  accept  the  hops,  and 
to  indor.se  the  price  of  a  certain  portion  of 
them,  every  year,  on  the  bond,  during  the 
term  of  five  years,  until  it  was  paid.  It  could 
not,  surely,  be  the  meaning  of  the  parties  that 
the  plaintiff  might,  in  the  meantime,  sue  and 
recover  on  the  bond.  He  might  have  his 
action  on  the  agreement.  (9  Mass.,  538.) 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  only  inquiry  in  this  case  is,  whether 
the  pleas,  or  either  of  them,  are  sustainable. 
The  replications  are  admitted  to  be  bad.  The 
first  question  is,  whether  the  agreement  of  the 
loth  of  April,  1819,  extended  the  time  of  pay- 
ment as  stipulated  in  the  condition  of  the 
bond  ;  and  if  so,  whether  such  agreement  can 
be  pleaded  in  bar.  The  only  thing  said  about 
the  bond  now  in  suit,  in  the  agreement,  is 
that  two  thirds  of  the  value  of  the  hops  de- 
livered in  any  one  year,  should  be  indorsed  on 
the  bond,  until  the  same  was  paid.  It  is  a 
mere  matter  of  inference,  that  the  plaintiff 
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was  to  forbear  suing  on  the  bond,  during  the 
five  years  within  which  the  defendant  was  to 
deliver  the  plaintiff  the  hops,  raised  by  him  on 
a  certain  farm  mentioned  in  the  agreement. 
It  is  by  no  means  a  necessary  or  certain  infer- 
ence, that  such  was  the  intention  of  the  par- 
ties ;  and  as  the  parties  have  not  stipulated 
that  the  plaintiff  should  forbear  to  sue  on  his 
bond,  as  the  payments  became  due,  I  do  not 
know  what  right  we  have  to  say  that  such 
was  their  agreement.  According  to  the  civil 
law,  the  intention  to  make  a  novation  should 
be  positively  declared,  without  which  there 
can  be  no  novation.  Pothier  says,  that  in 
the  jurisprudence  of  France,  this  principle 
134*J  *has  not  been  adopted  in  so  literal  a 
manner  as  to  require  that  the  creditor  should 
always  declare,  in  precise  and  formal  terms, 
that  he  intends  to  make  a  novation  ;  it  is  suffi- 
cient that  his  intention,  in  whatever  manner 
expressed,  should  be  so  evident  as  not  to  admit 
of  doubt  ;  and  that  unless  the  intention  evi- 
dently appears,  a  novation  is  not  to  be  pre- 
sumed. (1  Evans'  Poth.,  385,  386.)  If.  how- 
ever, it  were  to  be  admitted  that  the  plaintiff 
agreed  not  to  sue  for  his  debt  within  five 
years,  the  term  within  which  the  defendant 
was  to  deliver  his  hops  to  the  plaintiff,  it  could 
have  no  effect  in  this  case.  It  is  well  settled 
that  a  covenant  never  to  sue  an  obligor,  may 
be  pleaded  as  a  release,  to  avoid  circuity  of 
action  ;  but  a  covenant  not  to  sue  the  obligor 
for  a  given  time  does  not  amount  to  a  defea- 
sance, and  cannot  be  pleaded  as  such,  but  is 
a  covenant  only,  for  the  breach  of  which  the 
obligor  may  bring  his  action.  (2  Saund.,  48  a, 
n.  I,  and  the  cases  there  cited.)  The  utmost 
that  can  be  made  of  the  agreement,  if  we  infer 
that  it  was  the  intention  of  the  parties  that  the 
plaintiff  should  receive  payment  of  the  bond 
in  hops,  at  the  price  stated,  is  that  in  the  mean- 
time the  plaintiff  would  not  sue  on  the  bond. 
The  principle,  then,  directly  applies  that  such 
a  covenant  cannot  be  set  up  in  bar  of  a  suit, 
even  in  violation  of  the  agreement. 

Judgment  for  the  plaintiff. 

Cited  in-19  Johns.,  213;  6  Wend..  473;  13  Wend., 
206. 

See  1  Wis.,  412 ;  4  Mass.,  414 ;  8  Pick.,  229 ;  2  Mete., 
176 ;  3  Mich.,  617 ;  1  Wood  &  M.,  142 ;  5  McLean,  464. 


JOHNSON 

v. 
DAVERNE,  Impleaded  with  THORNE. 

Witnesses — Competency  to  Prove  Handwriting — 
Attorney  as  Witness. 

The  handwriting:  of  a  party  to  a  receipt  may  be 
proved  by  a  witness  who  has  never  seen  him  write, 
but  who,  in  the  course  of  his  dealing*  with  him,  has 
received  his  notes,  which  the  party  has  paid— if  the 
witness  swears  affirmatively,  from  his  knowledge 
derived  from  these  facts,  that  he  believed  the  sig- 
nature to  the  paper  produced 'to  be  the  proper 
handwriting  of  the  party. 

An  attorney  or  counsel  may  be  called  on  to  tes- 
tify to  a  collateral  fact  within  his  knowledge,  or  to 
a  fact  which  he  might  know,  without  being  in- 
trusted with  it  by  his  client. 

NOTE.— Handwriting—  What  witnesses  competent 
to  prove.  See  Titford  v.  Knott,  2  Johns.  Cae.,  211, 
note. 
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As  where  an  attorney  or  counsel,  after  the  com- 
mencement of  a  suit,  without  any  communication 
from  his  client,  acquires  a  knowledge  of  his  hand- 
writing, he  may  be  questioned  as  to  its  identity. 

Citations— Phil.,  367;  2  Johns.  Cas.,  214;  17  Johns., 
338;  4T.  R.,  431. 

A  SSUMPSIT  for  work  and  labor,  &c.  At 
1A-  the  trial,  after  the  plaintiff  had  closed 
his  evidence,  the  defendant  offered  in  evi- 
dence two  receipts,  to  which  the  name  of  the 
*plaintiff  was  subscribed ;  and  to  [*  1 35 
prove  them,  called  Campbell,  a  witness  who 
had  been  sworn  for  the  plaintiff,  who  being 
asked  if  he  knew  the  handwriting,  answered 
that  he  had  never  seen  the  plaintiff  write,  but 
that  he  had  had  dealings  with  him,  and  had 
received  promissory  notes  from  him,  which 
had  been  paid,  except  one ;  that  on  looking  at 
the  receipts,  he  was  inclined  to  think  that  the 
signature  was  in  the  handwriting  of  the  plaint- 
iff ;  but  that  this  opinion  was  founded  on  the 
circumstances  he  had  stated,  not  from  his  hav- 
ing seen  the  plaintiff  write  ;  and  on  his  cross- 
examination  he  said  that  he  could  not  posi- 
tively state  that,  he  had  ever  seen  the  plaintiff 
write.  The  plaintiff's  counsel  objected  to  the 
sufficiency  of  this  proof,  and  the  objection 
was  allowed  by  the  judge.  The  defendants' 
counsel  then  called  L.,  the  attorney  and  coun- 
sel for  the  plaintiff,  who  testified  that  he  was 
acquainted  with  the  handwriting  of  the  plaint- 
iff; that  previous  to  the  commencement  of 
this  suit,  and  his  retainer,  as  attorney  and 
counsel  for  the  plaintiff,  he  knew  nothing  of 
the  plaintiff ,  or  of  his  handwriting;  and  that 
he  had  no  knowledge  of  his  writing,  except 
what  was  communicated  to  him  by  the  plaint- 
iff, as  his  counsel  in  the  cause,  and  he  sub- 
mitted himself  to  the  direction  of  the  judge, 
whether  he  was  bound  to  answer  the  question 
put  to  him  ;  and  the  judge  decided  that  it  was 
not  proper  for  the  witness  to  answer  the  ques- 
tion ;  and  the  jury  found  a  verdict  for  the 
plaintiff  for  $1,240. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  Caines,  for  the  defendant.  He  cited  2 
Johns.  Cas.,  214;  Phil.  Ev.,  366;  3  Johns. 
Cas.,  203;  Phil.  Ev.,  103;  4  T.  R.,  431  ;  10 
Mod.,  41;  17  Johns.,  336. 

Mr.  Talcot,  contra. 

SPENCEH,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

To  prove  a  party's  signature,  it  is  not  indis- 
pensably necessary  that  the  witness  should 
have  seen  him  write.  Phillips  (367)  gives  the 
true  rule  :  "  The  admissibility  of  the  evidence 
*must  depend  upon  whether  there  is  [*1«36 
good  reason  to  believe  that  the  specimens  from 
which  the  witness  has  derived  his  knowledge 
were  written  by  the  supposed  writer  of  the 
paper  in  question."  In  Titford  v.  Knott,  2 
Johns.  Cas.,  214,  it  was  held  that  the  signa- 
ture of  the  indorser  was  well  proved  by  a  per- 
son who  had  been  in  the  habit  of  seeing  his 
correspondence,  and  from  that  circumstance, 
believed  the  signature  to  be  his.  The  witness 
in  this  case  had  received  the  plaintiff's  notes, 
all  of  which,  except  one,  had  been  paid  ;  the 
payment  of  the  notes,  with  his  signature  to 
them,  unexplained,  was  a  full  admission  that 
he  had  made  and  subscribed  them.  If,  then, 
the  witness  had  sufficiently  observed  to  ascer- 
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tain  the  distinctive  and  prevailing  character  of 
the  handwriting,  he  was  in  a  situation  to 
identify  the  plaintiff's  signature,  and  he  ought 
to  have  been  asked  if  he  believed  the  plaint- 
iff's name  to  the  receipts  to  be  his  handwrit- 
ing ;  if  he  had  answered  that  question  affirma- 
tively, then  the  receipts  should  have  been 
received  in  evidence.  The  questions  to  the 
attorney  and  counsel  were  not  pushed  far 
enough.  If  he  knew  nothing  but  what  his 
client  had  communicated  to  him,  he  could  not 
be  compelled  to  disclose  that ;  but  if  he  be- 
came acquainted  with  his  client's  signature,  in 
any  other  manner,  though  it  was  subsequent 
to  his  retainer,  he  was  bound  to  answer ;  for 
an  attorney  and  counsel  may  be  questioned  as 
to  a  collateral  fact  within  his  knowledge,  or 
as  to  a  fact  which  he  may  know,  without 
being  intrusted  with  it  as  an  attorney  in  the 
cause.  (Brandt  v.  Klein,  17  Johns.,  338;  4  T. 
R.,  431.)  There  must  be  a  new  trial,  the  costs 
to  abide  the  event  of  the  suit. 

New  trial  granted. 

Cited  in— 20  Wend.,  86 ;  21  Wend.,  559;  1  Hill,  39; 
38  How.  Pr.,  82 ;  1  Itob.,  694. 


137*]    *R.  AND  W.  BUCHANAN 
CURRY. 

Alien  Enemy  —  Contract  with,  Entered  into  and 
Partly  Executed  before  Declaration  of  War  — 
Subsequent  Completion  of,  within  this  Country, 
not  Illegal  —  Partnership  —  Power  of  one  Part- 
ner —  Submission  to  Award  —  Release, 

It  is  not  unlawful  for  a  citizen  of  this  State  to  pay 
a  debt  or  perform  a  contract  with  an  alien  enemy, 
during  war,  if  the  payment  or  performance  be 
made  to  the  agent  of  such  alien  enemy  within  this 
State  ;  the  contract  having  been  made  before  the 
war.  As  where  R.,  a  naturalized  citizen  residing  in 
this  State,  and  W.,  his  partner,  a  British  subject 
residing  in  Canada,  entered  into  a  contract  Feb.  11, 
1812,  with  C.,  a  British  subject  residing  in  Canada, 
for  the  delivery  of  timber,  &c.,  part  of  which  was 
delivered  prior  to  the  declaration  of  war,  June  18, 
1812,  and  the  residue  afterwards,  June  30.  1812,  to 
the  agent  of  C.,  at  the  place  stipulated,  being  with- 
in the  U.  S.  Held  that  such  a  completion  of  the 
performance  of  the  contract  was  not  illegal. 

Though  a  partner,  as  such,  cannot  bind  his  co- 
partner by  a  bond,  or  writing  under  seal,  to  comply 
with  an  award;  yet,  where  an  award  is  made  pur- 
suant to  a  submission  so  executed,  by  one  partner, 
and  who  at'torwards  accepts  the  amount  awarded 
in  favor  of  the  partnership,  and  indorses  a  receipt 
in  full  on  the  award,  it  is  sufficient  to  bar  the  co- 
partnership claim;  for  it  operates  either  as  a  re- 
lease by  one  partner,  or  as  an  accord  and  satisfac- 
tion. 

Citations—  10  Johns.,  69:  1  Trait,  des  Ass.,  567; 
Pet.  C.  C.,  496  ;  3  Wash.  C.  C.,  396  :  15  Johns.,  57  ;  2 
Mod.,  228  ;  Kyd  Aw.,  42  :  1  Salk.,  70. 

THIS  was  an  action  of  covenant,  on  a  con- 
tract made  Feb.  11,  1812,  between  the 
plaintiffs  and  defendant,  by  which  the  plaint- 
iffs engaged  to  deliver  to  the  defendant  eight 
thousand  feet  of  oak  timber,  "at  a  convenient 
rafting  place  on  any  of  the  Salmon  Rivers, 
Pike  Creek,  or  on  the  St.  Lawrence  River  at  a 


.—  Contracts  with  alien  enemy.  See  Jackson 
v.  Decker.  11  Johns.,  418,  note. 

Power  of  partner  to  buy  copartner  ;  hy  deed.  See 
Clement  v.  Brush,  3  Johns.  Cas.,  180,  note. 

Bu  release.  SeePierson  v.  Hooker,  3  Johns.,  68, 
note. 
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good  rafting  place ;"  "to  be  delivered  in  all 
the  month  of  June  then  next,  at  any  of  the 
aforementioned  places."  The  defendant  cov- 
enanted to  pay  to  the  plaintiffs,  for  the  timber, 
at  the  rate  of  one  shilling,  Halifax  currency, 
per  foot,  to  wit:  one  half  Mar.  1,  1812,  and 
the  other  half  on  the  delivery  of  the  timber. 
The  plaintiffs  averred  a  performance  on  their 
part,  and  assigned  as  a  breach  of  the  defend- 
ant's covenant,  the  non-payment  of  the  stipu- 
lated price.  The  defendant  pleaded  :  1.  Non 
estfactum.  2.  Payment  of  the  one  half  of  the 
price,  and  as  to  the  other  half,  that  the  plaint- 
iffs did  not  deliver  the  timber,  &c.  3.  A  sub- 
mission and  award,  &c.  4.  Payment,  &c., 
with  notice  of  special  matter  to  be  given  in 
evidence,  embracing  all  the  grounds  of  his 
defense. 

The  cause  was  tried  at  the  Franklin  Circuit, 
in  June,  1820,  before  Mr.  Justice  Platt. 

To  prove  the  execution  of  the  contract,  a 
witness  was  called,  who  proved  the  handwrit- 
ing of  the  subscribing  witnesses,  one  of  whom 
resided  in  Montreal,  and  that  the  other  who 
had  resided  with  one  of  the  plaintiffs,  in 
Franklin  Co.,  about  a  year  before  the  trial, 
was  seen  by  the  witness,  just  setting  out  for 
Williamstown,  in  Canada,  and  as  the  witness 
understood,  had  removed  there ;  that  the  wit- 
ness understood  that  he  had  left  W. ,  but 
where  he  had  gone  the  witness  did  not  know, 
nor  had  he  seen  him  since.  The*wit-  [*138 
ness  testified  that  he  was  well  acquainted  with 
the  handwriting  of  the  defendant ;  and  that 
the  signature  to  the  contract  was  in  his  proper 
handwriting.  The  evidence  was  objected  to, 
but  the  judge  decided  that  it  was  sufficient  to 
prove  the  contract. 

The  evidence  as  to  the  other  facts  in  the 
case  are  sufficiently  stated  in  the  opinion  of 
the  court,  as  delivered  by  Mr.  Justice  Platt. 
A  verdict  was  taken  for  the  plaintiff  for 
$1,463.77,  subject  to  the  opinion  of  the  court 
on  a  case,  with  liberty  to  enter  a  verdict  for 
the  defendant,  or  for  the  plaintiffs,  for  such 
sum  as  the  court  might  direct,  and  with  leave 
to  either  party  to  turn  the  case  into  a  special 
verdict,  or  bill  of  exceptions. 

Mr.  Z.  R.  Shepherd,  for  the  plaintiff,  con- 
tended : 

1.  That  the  evidence  of  the  absence  of  the 
subscribing  witnesses  to  the  contract  was  suf- 
ficient to  authorize  proof  of  the  handwriting 
of  the  defendant  by  another  witness. 

2.  That  the  delivery  of  the  timber  was 
proved,  to  Niel  Livingston,  who  was  shown 
to  be  the  agent  of  the  defendant ;  and  that 
this  delivery  was  on  the  Salmon  River,  below 
the  French  Mills,  and  within  the  County  of 
Franklin.  The  plaintiffs  began  to  deliver  it 
June  17,  and  completed  the  delivery  June 
30,  1812,  when  the  receipt  of  L. ,  the  defend- 
ant's agent,  was  given,  for  the  remainder  of 
the  timber,  agreeably  to  the  contract,  to  which 
it  refers. 

3.  Though  it  appeared  that  Walter  Buchan- 
an and  the  defendant  were  British  subjects, 
residing  in  Canada,  and  R.  Buchanan,  a  nat- 
uralized American  citizen,  residing  at  French 
Mills,  within  this  State;  yet,  admitting  the 
fact  that  both  were  alien  enemies,  thev  had  a 
right  to  appoint  an  agent  within  the  U.  S.  to  set- 
tle their  affairs.  (Clarke  v.  Morey,  10  Johns.,  69.) 
JOHNS.  REP.,  19. 
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4.  As  to  the  submission  and  award  ;  the 
bond  of  submission  was  executed  by  W.  B., 
one  of  the  plaintiffs  alone,  at  C.,  in  Upper 
Canada  ;  and  one  partner  cannot  bind  his  co- 
partner by  deed,  or  submission  under  seal. 
Again;  war  between  the  U.S.  and  Great  Britain 
then  existed,  by  which  R.  B.,  the  other  plaint- 
iff, and  the  defendant,  became  enemies  to  each 
other,  and  could  not,  therefore,  lawfully  con- 
139*]  tract.  *Besides,  the  arbitrators  were 
alien  enemies,  and  could  make  no  award, 
binding  on  R.  B.  (Kyd  on  Aw.  242  ;  2  Mod., 
228;  15  Johns.,  57;  Qriswold  v.  Waddington, 
8.  C.;  16  Johns.,  438;  3 Johns.,  188;  2  Cai., 
254;  2  Johns.,  213.) 

Mr.  Wheeler,  contra,  insisted  : 

1.  That  the  evidence  as  to  the  absence  of 
the  subscribing  witness,  who  resided  within 
this  State,  was  not  sufficient. 

2.  That  the  evidence  of  the  delivery  of  the 
timber  was  not  sufficient.  There  was  no  proof 
of  any  delivery  to  the  defendant  himself.  The 
declaration  of  war  was  on  June  18,  1812,  and 
eo  instanti,  there  was  an  end  to  all  further 
transactions    between    the    parties.      A    de- 
livery of  timber,  after  that  day,  was  unlaw- 
ful ;   and  the  $800  which   depended  on  the 
delivery  of  the  residue  of  the  timber,  cannot, 
therefore,  be  the  ground  of  an  action.    It  does 
not  appear  how  much  was  delivered  June  17, 
but  the  delivery  was  not  completed  until  June 
30,  1812. 

3.  One  partner  may  submit  a  matter  to  ar- 
bitration, so  as  to  bind  his  copartner,  and  it 
is  not  averred  in  the  pleadings  that  the  sub- 
mission was  by  deed.  (3  Johns.,  68  ;  14  Johns., 
387  ;  17  Johns.,  58.)    At  the  time  of  the  sub- 
mission one  of  the  partners  was  resident  in 
the  U.  S.,  and  the  other  in  Canada.     Though 
the  war  suspended  the  partnership  it  did  not 
sever  their  joint  interest  in  choses  in  action. 
On  principles  of  commercial  policy  and  con- 
venience, one  partner  ought  to  be  allowed  to 
bind  his  copartner  by  submission  to  an  award. 
The  defendant  performed  the  award,  on  his 
part,  by  paying  the  sum  awarded  against  him; 
and  the  plaintiffs  acquiesced,  by  accepting  and 
indorsing  it  on  the  award.     It  is  now  too  late 
to  object  to  the  award.     (2  Bos.  &  P.,  338  ;  2 
Cai.,  254  ;  3  T.  R.,  454  ;  4  T.  R.,  466  ;  8  T.  R., 
548;  15  Johns.,  57;  16  Johns.,  461  ;  Kyd  on 
Aw.,  42,  382.)    There  is  no  express  authority 
which  says  that  one  partner  cannot  bind  his 
copartner  by  a  submission  to  arbitration. 

140*]      *PLATT,  J.,  delivered  the  opinion  of 
the  court : 

On  the  part  of  the  plaintiffs,  I  think  the 
contract  was  duly  proved,  and  also  that  they 
delivered  the  quantity  of  timber  according  to 
contract,  viz. :  to  the  defendant's  agent,  Niel 
Livingston,  who  resided  during  the  spring  and 
summer  of  1812  at  French  Mills,  in  the  County 
of  Franklin.  The  evidence  to  establish  such 
agency  is  clear  and  satisfactory ;  and  the 
plaintiffs  proved  a  receipt,  in  the  following 
words,  viz.:  "Salmon  River,  30th  June,  1812. 
This  day  was  culled  by  John  Hursden,  the 
remainder  of  the  eight  thousand  feet  of  square 
oak  timber,  agreeable  to  Walter  and  Robert 
Buchanan's  contract  with  John  Curry,  bear- 
ing date  the  llth  February,  1812,  and  was  ex- 
amined and  received  by  me,  according  to  my 
JOHNS.  REP.,  19. 


advice  from  Wm.  Johnson,  Esq.  Niel  Liv- 
ingston." The  defendant  proved,  by  Joshua 
T.  Cozens,  that  Walter  Buchanan  had  ac- 
knowledged to  him  that  the  defendant  had 
paid  the  advance  money ;  that  is,  $800,  pay- 
able Mar.  1,  1812,  according  to  contract.  It 
was  proved  that  Robert  Buchanan,  one  of  the 
plaintiffs,  was  a  naturalized  American  citizen, 
and  resided  at  French  Mills,  in  Franklin  Co.; 
and  that  Walter  Buchanan,  the  other  plaintiff, 
and  the  defendant,  John  Curry,  were  British 
subjects,  and  resided  in  Canada  during  the 
late  war. 

The  places  of  delivery  named  in  the  con- 
tract are  so  general,  that  the  plaintiffs  had  an 
election  to  deliver  the  timber  within  the  U.  S. 
or  in  Canada.  And  it  does  not  appear  whether 
it  was  actually  delivered  in  Canada  or  in  the 
U.  S.  Nor  does  it  appear  how  much  of  the 
timber  was  delivered  before  the  declaration  of 
war  (June  18,  1812),  or  how  much  afterwards. 
A  part,  however,  to  complete  the  contract, 
was  delivered,  as  appears  by  the  receipt,  at 
"  Salmon  River,  on  the  30th  June,  1812." 

The  first  ground  of  defense  was,  that  the 
war  dissolved  the  contract ;  and  that  it  became 
unlawful  to  fulfill  such  an  agreement  between 
the  defendant,  who  was  an  alien  enemy  resid- 
ing in  Canada,  and  one  of  the  plaintiffs,  who 
was  an  American  citizen  resident  here. 

To  have  transported  the  timber  into  Can- 
ada, pursuant  to  the  contract,  during  the  war, 
would  have  been  unlawful ;  *and  so  [*141 
far,  the  contract  was  dissolved,  or  restrained, 
by  the  change  from  peace  to  war.  But.  upon 
the  supposition,  which  is  well  warranted  by 
the  proof,  that  the  defendant,  an  alien  enemy 
residing  in  Canada,  had  an  agent  resident  at 
French  Mills,  within  the  U.  S.,  who  received 
the  timber  due  on  this  contract,  during  the 
war,  at  places  within  the  U.  S. ,  I  see  nothing 
unlawful  or  inconsistent  with  the  duty  of  al- 
legiance, in  the  mutual  performance  of  the 
contract,  in  such  a  manner,  during  the  war. 
If  such  a  contract  bad  been  entered  into  dur- 
ing the  war,  it  would  have  been  illegal  and 
void.  But  this  agreement  appears  to  have 
been  made  before  the  war,  in  good  faith,  and 
according  to  the  usual  course  of  business. 
There  is  no  ground  for  the  position  taken  by 
the  defendant's  counsel,  that  it  was  unlawful 
for  the  contracting  parties  voluntarily  to  carry 
this  prior  agreement  into  effect,  by  delivering 
and  receiving  the  timber  within  theU.  S..  dur- 
ing the  war.  The  war  suspended  the  remedy 
by  suit  on  the  contract ;  but  it  is  not  unlaw- 
ful voluntarily  to  pay  debts,  or  perform  con- 
tracts to  alien  enemies,  if  the  payment  be 
made,  or  the  duty  be  performed  in  our  coun- 
try. 

The  rule  is  founded  in  public  policy,  which 
forbids,  during  war,  that  money,  or  other  re- 
sources, shall  he  transferred,  so  as  to  aid  or 
strengthen  our  enemies.  The  crime  consists 
in  exporting  the  money  or  property,  or  placing 
it  in  the  power  of  the  enemy  ;  not  in  deliver- 
ing it  to  an  alien  enemy,  or  his  agent,  residing 
here,  under  the  control  of  our  own  govern- 
ment. 

Suppose  an  American  citizen,  previous  to 
the  war,  had  contracted  to  furnish  a  quantity 
of  flour  or  cotton  to  a  British  merchant,  to  be 
delivered  to  his  agent  at  the  port  of  N.  Y., 
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would  a  declaration  of  war  between  the  two 
nations  render  it  unlawful  to  fulfill  the  con- 
tract ?  I  think  not.  In  such  a  case,  the  inter- 
ests of  commerce  are  perfectly  compatible  with 
the  rights  of  war  ;  and  public  policy  does  not 
forbid  the  transfer.  None  of  the  authorities 
cited  support  the  doctrine  contended  for  by 
the  defendant  on  that  point. 

In  the  case  of  Clarke  v.  Morey,  10  Johns., 
69.  it  was  decided  that  an  alien  resident  in  the 
142*]  U.  S.,  *during  a  war  between  his 
country  and  the  U.  S.,  may  sue  and  be  sued, 
as  in  peace.  If  he  may  sue,  a  fortiori,  he  may 
receive  payment  without  suit.  Emerigon  (1 
Trait,  des  Ass.,  567)  says:  "  Les  creances  que 
I'etranger  a  chez  nous,  lors  de  la  declaration  de 
guerre,  subsixtent  en  leur  entier.  S'il  eat  force  de 
se  retirer,  il  lui  est  loisible  de  laisser  so,  procura- 
tion a  un  ami  pour  exiger  ce  qui  lui  est  du,  et 
pour  acttonner  ses  debiteurs  en  justice."  In  Conn 
v.  Penn,  and  Deniston  &  M'Gregor  v.  Imbrick 
(Circuit  Court  of  U.  S.,  Pennsylvania),  Judge 
Washington  decided  that  debts  might  be  paid 
to  the  agent  of  an  alien  enemy  residing  here, 
but  that  no  remittance  could  be  made  during 
war. 

The  defendant,  also,  relies  upon  a  submis- 
sion and  award,  to  bar  this  suit.  It  appears 
that  on  the  7th  day  of  April,  1813  (during  the 
war),  at  Cornwall,  in  Upper  Canada,  Walter 
Buchanan  (one  of  the  plaintiffs)  entered  into 
formal  bonds  of  submission  to  arbitration, 
with  the  defendant,  of  all  matters  in  difference 
between  these  plaintiffs  and  the  defendant, 
embracing  the  very  claim  now  before  us. 
Walter  Buchanan  signed  and  sealed  the  arbi- 
tration bond,  for  Robert  Buchanan,  as  well  as 
in  his  own  right  ;  Robert  then  being  a  citizen 
of  the  U.  S.,  and  resident  here.  An  award  was 
made  pursuant  to  the  submission,  on  the  7th  of 
April,  1813 ;  whereby  the  defendant,  John 
Curry,  was  required  to  pay  to  the  plaintiffs,  on 
account  of  this  timber,  seventy-three  pounds, 
sixteen  shillings,  lawful  money  of  Upper  Can- 
ada, on  or  before  the  1st  of  June  then  next. 
The  defendant  gave  in  evidence  a  receipt, 
indorsed  on  the  award,  in  these"  words,  viz. : 
'Received,  Montreal,  20th  July,  1813,  from 
Mr.  John  Curry,  seventy-four  pounds,  seven 
shillings,  three  pence,  it  being  the  amount  of 
this  award,  with  interest. 

WALTER  BUCHANAN." 

To  this  award  the  plaintiffs'  counsel  objects, 
1st.  That  on  the  authority  of  G-riswoldv.  \\ad- 
dington,  15  Johns.,  57,  the  war  dissolved  the 
partnership  between  Walter  and  Robert  Bu- 
chanan ;  and,  2d.  That  Walter  could  not,  as 
partner,  seal  a  bond  of  submission,  so  as  to 
bind  his  copartner  Robert,  and  that  no  special 
authority  for  that  purpose  was  given,  or  could 
be  given,  by  Robert  to  Walter,  during  the 
war.  In  my  judgment,  these  objections  are  not 
well  founded.  Although  the  war  dissolved  the 
143*J  partnership,  yet  the  *effect  was  no 
greater  than  if  the  partnership  had  been  dis- 
solved by  the  mutual  agreement  of  the  part- 
ners. In  that  case,  neither  of  them  could  any 
longer  make  any  new  contract  to  bind  the 
other  ;  but  either  of  the  former  partners  would 
have  a  right  to  receive  payment,  or  settle  the 
concerns  of  the  partnership.  The  dissolution 
is  prospective  merely.  It  is  true  that,  strictly 
speaking,  one  partner  cannot,  as  such,  bind  his 
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copartner  under  seal,  to  comply  with  an 
award.  And  it  is  clear  that  Robert  Buchanan 
is  not  bound  by  this,  technically,  as  an  award. 
But  I  think  it  has  the  effect  of  extinguishing 
all  claims  on  behalf  of  these  plaintiffs  arising 
out  of  that  contract.  There  was  a  claim  for 
money  due  on  the  contract,  as  the  price  of  the 
timber.  Walter  Buchanan,  and  the  defendant, 
being  together  in  Canada,  could  not  adjust  it  ; 
and  in  order  to  determine  the  true  balance, 
they  agreed  to  submit  the  question  to  arbitra- 
tion. The  arbitrators  reported  a  sum  as  due 
upon  the  contract  ;  and  the  acting  partner 
there  agreed  to  accept  it,  and  gave  a  receipt  on 
the  back  of  the  award,  declaring  that  he  was 
satisfied  with  that  adjustment  of  the  claim. 
Now,  it  is  clear  that  the  award  is  binding  on 
Walter  Buchanan,  whatever  may  be  its  effect 
as  to  Robert.  In  Strangfwd  v  Green,  2  Mod., 
228,  the  court  said  "the defendant  may  under- 
take for  his  partner  ;  and  having  engaged  for 
himself  and  his  partner,  to  perform  the  award, 
notwithstanding  the  partner  is  not  bound  ;  yet 
if  he  refuses,  it  is  a  breach  of  the  defendant's 
promise."  (Kyd  on  Aw.,  42.)  I  think  Robert 
is  also  concluded  by  that  award,  after  payment 
of  the  sum  awarded,  considering  it  as  a  com- 
promise, or  liquidation  of  the  claim,  which 
Walter  was  authorized  to  make,  in  virtue  of 
his  general  authority  as  partner  in  that  con- 
tract. Here  had  not  only  been  an  award,  but 
the  sum  awarded,  as  a  full  satisfaction  for  the 
timber,  has  been  accepted  as  such  by  Walter 
Buchanan.  If  all  this  had  been  done  without 
sealing  the  submission,  it  would  undoubtedly 
have  concluded  Robert,  as  well  as  Walter.  The 
partnership  demand  would  have  been  extin- 
guished ;  and  as  it  regards  this  suit,  I  think 
the  effect  is  the  same  whether  the  final  bal- 
ance due  on  the  contract  was  liquidated  and 
paid  by  mutual  agreement  of  the  defendant 
with  one  of  the  partners,  or  through  the  inter- 
vention *of  arbitrators.  It  operates  in  [*144 
the  nature  of  a  release  by  one  partner,  or  as  an 
accord  and  satisfaction.  In  Bacon  v.  Dubarry, 

1  Salk.,  70,   Holt,  Gh.  J.,  said  "that  money 
paid  and  accepted,  in  pursuance  of  a  void 
award,  might  be  pleaded  or  taken  as  an  accord 
with  satisfaction."  In  my  view,  therefore,  it  is 
immaterial  whether  the  bonds  of  submission 
were  duly  proved  at  the  trial  or  not.     The 
receipt  of  Walter  Buchanan,  on  the  award,  is 
in  itself  sufficient  to  bar  this  claim. 

We  are  of  opinion  that  the  defendant  is 
entitled  to  judgment. 

Judgment  for  the  defendant. 

Cited  in— 1  Wend.,  336 ;  14  N.  Y.,  332 :  42  N.  Y.,  62 
50  N.  Y.,  632,  634,  636,  638  :  54  N.  Y.,  52 ;  61  N.  Y.,  32} ' 

2  Barb..  628:  13  Barb.,  662;  54  How.  Pr.,  45;  2  Abb' 
N.  S.,  174;  tfo  U.  S.,  429  :  27  Ohio,  643  ;  100  Mass.,  573' 


JUDAH  v.  HARRIS    ' 
Promissory  Note —  What  Constitutes. 

A  promissory  note  payable  "in  bank  notes  cur- 
rent in  the  City  of  N.  Y.,"  is  a  negotiable  note 
within  the  Statute. 

Citations— 9  Johns.,  120;  1  Burr.,  457;  12  Johns.. 
220,  396;  1  Johns.  Ch.,  231 ;  4  Mass.,  245. 


NOTE. — Negntiairte  notes—  BT  hat  constitute*— Me- 
dium of  payment.  See  Saxton  v.  Johnson,  10  Johns.. 
418,  note. 
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THIS  was  an  action  of  assumpsit,  on  a  prom- 
issory note,  tried  at  the  Chenango  Circuit, 
in  June,  1820,  before  Mr.  Chief  Justice  Spen- 
cer. The  declaration  was  against  the  defend- 
ant, as  the  third  indorser  of  a  note  made  by  P. 
Randall,  dated  Norwich,  Mar.  13,  1818,  for 
$415.22  payable  "at  the  Branch  Bank  of  the 
Manhattan  Company,  in  the  village  of  Utica, 
in  the  bank  notes  current  in  the  City  of  N.  Y., 
for  value  received." 

At  the  trial,  the  note  was  proved,  and  read  ; 
and  evidence  was  given  as  to  the  notice  to  the 
defendant,  of  the  non  payment,  which  it  is 
unnecessary  to  state.  The  jury  found  a  verdict 
for  the  plaintiff,  subject  to  the  opinion  of  the 
court  on  a  case  made. 

Mr.  (Jollier,  for  the  plaintiff.  He  cited  Keith 
v.  Jones,  9  Johns.,  120  ;  1  Burr.,  459  ;  1 
Johns.  Cas.,  231  ;  4  Massv  245  ;  Chit,  on  Bills, 
346;  12  Johns.,  226,  395. 

Mr.  Foot,  contra. 

145*]       *WOODWORTH,   J.,    delivered    the 
opinion  of  the  court  : 

The  note  in  question  was  payable  "  in  bank 
notes  current  in  the  City  of  N.  Y."  On  the 
argument,  it  was  contended  that  this  was  not  a 
negotiable  promissory  note  within  the  Statute. 

In  Keith  v.  Jones,  9  Johns.,  120,  it  was  held 
that  a  note  payable  in  York  State  bills  or 
specie,  was  the  same  thing  as  being  made  pay- 
able in  lawful  current  money  of  the  State  ;  for 
the  bills  mentioned  mean  bank  paper,  which  is 
here,  in  conformity  with  common  usage,  re 
garded  as  cash.  Lord  Mansfield,  in  Miller  v. 
Reid,  1  Burr.,  45,7,  observed  "  that  these  notes 
are  not  like  bills  of  exchange,  mere  securities, 
or  documents  for  debts,  nor  are  so  esteemed  ; 
but  are  treated  as  money,  in  the  ordinary 
course  and  transactions  of  business,  by  the 
general  consent  of  mankind  ;  and  on  payment 
of  them,  when  a  receipt  is  required,  the  re- 
ceipts are  always  given  as  for  money,  not  as 
for  securities  or  notes.',' 

In  Handy  v.  Dobbin.  12  Johns.,  220,  ijt  was 
decided  that  bank  bills  could  be  levied  on  by 
execution,  and  that  they  are  treated,  civiliter, 
as  money.  In  the  case  cited,  it  did  not  appear 
what  description  of  bills  had  been  attached, 
but  there  can  be  no  doubt  that  all  current  bank 
paper  was  intended  by  the  court.  The  same 
general  expressions  are  used  in  Holmes  v.  Nun- 
caster,  12  Johns.,  396  ;  and  in  Mann  v.  The 
Ex'rsof  Mann,  I  Johns.  Ch.,  231,  the  present 
(7/umcelfor  says  that  "the  word  money  may  beex- 
tended  to  bank  notes,when  they  are  known  and 
approved  of,  and  used  in  the  market  as  cash." 

But  it  is  urged  by  the  defendant's  counsel 
that  bills  of  New  Jersey  might  be  tendered  to 
satisfy  this  note,  and  that  they  cannot  be  con- 
sidered as  money,  unless  their  circulation  be 
co  extensive  with  the  State. 

The  principle  laid  down  in  Jones  v.  Wales, 
4  Mass.,  245,  is  applicable  to  this  case  :  "  The 
court  must  take  notice,  in  common  with  the 
people,  that  bank  notes  derive  their  value, 
not  only  from  the  certainty,  but  the  facility  of 
payment:  consequently,  that  a  man  in  trade  in 
Boston,  holding  a  bill  issued  by  a  bank,  at  a 
distance  from  Boston,  can  less  easily  obtain 
payment,  than  he  could  if  the  issuing  bank 
was  near  to  him  ;  and  that  a  different  facility 
146*]  of  procuring  *payment  may  create  a 
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difference  in  their  value,"  it  was,  therefore, 
held  that  the  import  of  the  words  "foreign 
bills"  was  not  cash,  but  something  differing 
in  value  from  cash.  So,  in  the  present  case, 
the  court  will  take  notice,  that  noles  current 
in  the  City  of  N.  Y.  are  of  cash  value  through- 
out the  State,  and  are  distinguished,  by  those 
words,  from  other  bank  notes  which  are  re- 
ceived at  a  discount,  and  hence  it  is  imma- 
terial whether  the  notes  of  banks  in  other 
states  might  be  tendered  in  payment,  provided 
they  were  current  in  the  City  of  N.  Y. ;  in  that 
case,  they  are  considered  cash,  equally  with 
the  current  bills  of  this  State.  From  author- 
ity, I  cannot  perceive  any  objection  to  the  note 
in  question.  It  would  have  been  a  note  under 
the  Statute,  if  payable  in  bank  noles  generally; 
consequently,  it  is  valid,  as  such,  when  con- 
fined to  a  species  of  bank  paper  of  known  cash 
value.  At  the  trial,  testimony  was  introduced 
for  the  purpose  of  showing  that  due  diligence 
had  not  been  used  to  charge  the  indorser,  but 
it  was  not  made  a  point  on  the  argument  ;  on 
looking  into  the  case,  there  appears  to  be  no 
ground  for  making  that  a  question.  We  are, 
therefore,  of  opinion  that  the  plaintiff  is  enti- 
tled to  judgment. 

Judgment  for  the  plaintiff . 

Cited  in— 5  Cow.,  187 ;  23  Wend.,  74;  43  N.  T  ,  213; 
60  N.  Y..  270:  2  McLean,  11 ;  27  Mich,  193;  47  Wis., 
560 ;  1  Kan.,  37  ;  8  Minn.,  328-31. 


*EARLY  v.  MAHON.         [*147 

Bond  and  Warrant  of  Attorney  as  Security  for 
Usurious  Loan — Judgment  on,  Set  Aside — 
Subsequent  Express  Promise  to  Pay  Original 
Debt,  Binding. 

Where  a  bond  and  warrant  of  attorney  had  been 
given  as  security  for  an  usurious  loan,  and  judg- 
ment entered  up  on  the  bond,  which  was  set  aside 
by  the  court  on  the  application  of  the  defendant, 
who,  afterwards,  promise d  to  pay  the  original  debt, 
or  sum  actually  lent ;  in  an  action  of  axxumpsit.  on 
this  promise,  it  was  held,  that  notwithstanding  the 
usurious  security,  the  money  actually  lent  re- 
mained a  debt  in  equity  and  const  ience,  and  was  a 
sufficient  consideration  to  support  an  express  prom- 
ise of  repayment. 

And  the  defendant  is  not  allowed  to  object,  that 
though  the  judgment  was  set  aside,  the  bond  still 
remained  valid,  contrary  to  the  decision  of  the 
court,  and  his  own  admission:  but  the  plaintiff  IB 
entitled  to  judgment  on  the  new  promise  of  the 
defendant,  on  stipulating  to  bring  into  court  and 
cancel  the  bond  and  warrant  of  attorney  or  usuri- 
ous securities. 

Citations-2  Taunt.,  182;  Cowp.,  289;  2  Ves.,  567; 
2  Brown's  Ch.  Cas.,  649;  1  Johns.  Ch.  Cas.,  367  ;  1  N. 
K.  L.,  64;  3  Campb.,  119;  1  H.  Bl.t  462;  1  T.  K.,  153; 
6  East,  241. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Delaware  Circuit,  in  June,  1820,  before 
Mr.  Chuf  Justice  Spencer. 

The  plaintiff  lent  the  defendant  certain 
sums  of  money,  for  which  the  defendant  gave 
a  bond  and  warrant  of  attorney,  in  which  bond 
was  included  usurious  interest  on  the  money 
lent.  A  judgment  was  entered  up  on  the 
bond,  in  the  Court  of  Common  Pleas  of  Dela- 
ware County  ;  and  the  court  afterwards,  on 
motion  for  that  purpose,  set  aside  the  judg- 
ment on  the  ground  of  usury.  The  defendant, 
afterwards,  promised  to  pay  the  plaintiff  the 

NOTE.— Mrrral  consideration— When  sufficient  con- 
sideration for  promise.  See  Scouton  v.  Eislord,  7 
Johns.,  36,  note. 
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original  sum  actually  borrowed,  but  not  the 
usurious  interest  contained  in  the  bond.  On 
this  promise,  the  present  suit  was  brought. 
At  the  trial,  the  plaintiff  produced  the  bond 
and  note,  which  had  also  been  given  by  the 
defendant,  and  offered  to  deliver  them  up,  to 
be  canceled. 

The  Chief  Justice  was  of  opinion  that  the 
actual  money  lent  was  a  sufficient  consider- 
ation to  support  the  promise  of  repayment, 
though  the  securities  taken  were  usurious  and 
void  ;  and  the  jury  under  his  direction,  found 
a  verdict  for  the  plaintiff  for  $569.84,  subject 
to  the  opinion  of  the  court  on  a  case  to  be  made. 

Mr.  Sherwood*  for  the  plaintiff  : 

1.  The  bond  being  void,  for  usury,  the  orig- 
inal debt  was  not  thereby  merged.  (1  Chit. 
PI.,  96;  I  Saund.,  295  a;  6  East,  241.)  By 
the  Act  to  Prevent  Usury  (1  N.  R.  L..  64),  all 
securities,  &c.,  taken  upon  usury,  are  "utterly 
void."  In  Philips  v.  Cockyane,  3  Campb.,  119, 
Lord  Ellenborough  said  that  if  there  was  once 
a  valid  subsisting  debt,  it  cannot  be  destroyed 
by  a  void  security.  So,  in  Gray  v.  Fowler,  1 
H.  Bl.,  464,  it  was  decided  that  a  bonafide 
debt  was  not  destroyed  by  being  mixed  with 
an  usurious  contract  relating  to  it.  Where  an 
annuity  and  a  judgment  entered  up  on  a  bond 
and  warrant  of  attorney  given  for  its  security, 
were  set  aside,  at  the  instance  of  the  grantor, 
148*]  as  being  void  within  *the  Annuity 
Act,  the  gran  tee, was  allowed  to  recover  back 
his  money,  in  an  action  of  assumpsit.  (Scur- 
field  v.  Gowland,  6  East,  241.)  The  counsel 
cited,  also,  White  v.  Cuyler,  6  T.  R.(  176  ;  1 
T.  R.,  648  ;  Wright  v.  Wheeler,  1  Campb.,  165, 
n  ;  Id.,  157  ;  Cowper,  544  ;  1  Ld.  Raym.,  389; 
2  Ves.,  567;  2  Bro.  C.  C.,  649;  2  Dall.,  92. 
In  Barnes  v.  Headley,  2  Taunt.,  184,  where 
usurious  securities  given  for  a  loan  were,  by 
the  mutual  consent  of  the  parties,  destroyed, 
and  the  borrowers  then  agreed  to  pay  the 
money  actually  lent,  with  the  legal  interest, 
the  Court  of  C.  P.  held  that  the  promise  to 
pay  was  founded  on  a  sufficient  consideration, 
and  binding. 

Mr.  Sudam,  contra.  The  plaintiff  comes 
here  to  prove  his  own  usurious  contract,  and 
a  violation  of  the  Statute,  in  order  to  lay  a 
foundation  for  his  action.  The  cases  cited 
merely  show,  that  where  the  parties  to  an 
usurious  transaction  will,  voluntarily,  give  up 
or  destroy  the  usurious  securities,  and  make  a 
new  agreement  to  pay  what  is  honestly  and 
legally  due,  the  new  contract  shall  stand. 
(Botfford  v.  Sandford,  2  Day,  276,  284,  per 
Gould,  J.)  The  plaintiff  cannot  keep  the 
usurious  bond,  and  hold  the  defendant  to  his 
promise  to  pay  the  debt  which  is  legally  due. 
The  securities  tainted  with  usury  should  have 
been  given  up  at  the  time  the  new  promise 
was  made.  Here  the  plaintiff  did  not  offer  to 
surrender  the  bond  until  the  trial.  Usury,  at 
the  common  law.  was  an  offense  punishable  by 
tine  and  imprisonment ;  it  was  considered  as 
an  act  of  moral  turpitude.1 

Mr.  Sherwood,  in  reply,  said  that  the  cases 

1.— See  3  Inst.,  150.  "  Usury,"  says  Lord  Coke,  "is 
directly  against  the  law  of  God ;  and  the  reason 
wherefore  it  was  permitted  by  the  law  of  God,  from 
an  Hebrew  to  an  infidel,  was  because  it  was  a  mean 
either  to  exterminate  or  to  depauperate  them." 
'  Usury  is  not  only  against  the  law  of  God.  and  the 
laws  of  the  realm,  but  ag-ainst  the  law  of  nature." 
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which  he  had  cited  would  show  that  the  courts 
did  not  consider  usury  as  malum  in  se,  but 
merely  as  malum  prohibitum.  That  in  Scur- 
field  v.  Gowland,  the  Court  of  K.  B.  did  not 
consider  the  giving  up  the  bond  or  usurious 
securities  as  the  consideration  for  the  new 
promise,  but  the  original  debt  or  money  act- 
ually lent. 

*SPENCER,  Ch.  J.,  delivered  the  opin-  [*149 
ion  of  the  court  : 

There  are  two  questions  presented  by  the 
case  :  1.  Whether,  when  money  has  been  lent 
upon  an  usurious  contract,  and  the  contract  is 
afterwards  vacated,  there  yet  exists  such  a 
moral  and  equitable  duty  on  the  part  of  the 
borrower,  that  a  subsequent  promise  by  him 
to  pay  the  money  actually  lent,  can  be  enforced 
at  law,  in  an  action  founded  on  the  promise. 
2.  Whether  we  are  to  consider  the  original 
usurious  contract,  in  this  case,  as  put  out  of 
question,  either  on  the  ground  of  its  being 
void,  or  on  the  ground  that  the  judgment  has 
been  vacated. 

1.  The  case  of  Barnes  v.  Headley,  2  Taunt., 
182,  contains  all  the  authorities  and  decisions 
in  the  British  courts,  on  the  first  point  ;  and 
in  my  opinion,  places  the  validity  of  the  prom- 
ise, and  the  sufficiency  of  the  consideration, 
beyond  a  doubt.  In  that  case,  the  original 
security  was  confessedly  usurious  ;  it  was,  by 
mutual  consent,  delivered  up  and  canceled, 
and  the  borrowers  promised  to  repay  the  prin- 
cipal and  interest ;  and  it  was  decided  that  the 
plaintiffs  were  entitled  to  recover  the  princi- 
pal and  legal  interest.  It  was  an  issue  out  of 
chancery,  and  the  judges  merely  certified  the 
result  of  their  decision,  without  giving  their 
reasons  at  large.  It  has  been  repeatedly 
decided  in  this  court  that  an  equitable  or 
moral  duty  is'a  sufficient  consideration  for  an 
actual  promise  to  pay.  In  Haickes  v.  Saun- 
ders,  Cowp.,  289,  Buller,  J.,  said  :  "If  such  a 
question  were  stripped  of  all  authority,  it 
would  be  resolved,  by  inquiring,  whether  law 
were  a  rule  of  justice,  or  whether  it  was 
something  that  acts  in  direct  contradiction  to 
justice,  conscience,  and  equity  ;  but  (he  added) 
the  matter  has  been  repeatedly  decided."  I 
consider  it  entirely  settled,  that  notwithstand- 
ing the  security  be  usurious.the  money  lent  is  a 
debt  in  equity  and  conscience,  and  ought  to 
be  repaid.  This  principle  has  long  been  ac- 
knowledged, and  acted  upon  in  courts  of 
equity.  (2  Ves.,  567;  2  Brown's  Ch.  Cas., 
694.)  In  the  latter  case,  upon  an  application 
to  set  aside  a  judgment  tainted  with  usury,  it 
was  decided  that  it  could  be  displaced  only  by 
doing  what  was  just,  and  that  it  must  stand 
for  the  money  actually  paid,  with  legal  inter- 
est. In  Rogers  v.  Hathbun,  1  Johns.  Ch., 
367,  the  Chancellor  pronounced  *itto[*15O 
be  a  settled  principle,  that  he  who  seeks 
equity,  must  do  equity  ;  that  if  the  borrower 
came  into  that  court  for  relief  against  his 
usurious  contract,  he  must  do  what  is  right,  as 
between  the  parties,  by  bringing  into  court  the 
money  actually  advanced,  with  the  legal 
interest  ;  and  that  then  the  court  would  lend 
him  its  aid,  as  against  the  usurious  excess. 
The  Statute  to  Prevent  Usury  (1  N.  R.  L. ,  64), 
after  regulating  the  rate  of  interest,  and  for- 
bidding a  higher  rate  than  seven  per  cent,  per 
JOHNS.  REP.,  19. 


1831 


IN  THE  MATTER  OF  DANIEL  T.  WENDELL. 


150 


unnum,  to  be  taken,  declares  that  all  bonds, 
bills,  notes,  contracts,  and  assurances  upon, 
or  for  any  usury,  by  which  there  shall  be  re 
served  or  taken  or  secured,  or  agreed  to  be 
reserved  or  taken,  above  seven  per  cent.,  shall 
be  utterly  void.  This  provision  of  the  Statute 
relates  wholly  to  the  contract ;  and  it  makes 
that  entirely  void.  Hence,  it  has  been  fre- 
quently held  that  where  there  was  an  ante- 
cedent valid  debt,  and  a  security  given  by  the 
<iebtor,  reserving  illegal  interest  so  as  to  be 
usurious,  that  the  security  being  void,  the 
pre-existing  debt  might  be  recovered,  if  even 
the  security  was  one  of  a  higher  nature.  (3 
Campb.,  119  ;  1  H.  Bl.,  462.)  I  do  not  mean 
to  say  that  in  this  case  the  plaintiff  can 
recover  on  the  ground  that  the  defendant  has 
had  his  money,  and  the  bond  he  took  for  it 
was  void  ;  and  that,  therefore,  he  can  main- 
tain an  action  on  the  implied  assumpstit.  Here 
the  lending  and  the  usurious  agreement  were 
contemporaneous  acts  ;  the  usury  infected  the 
whole  transaction  ;  but  I  do  say,  in  the  words 
of  3fr.  Justice  Lawrence,  "  the  usury  could 
not  annihilate  the  sum  of  money  itself,  nor  the 
fact  of  the  receipt  of  the  money  ;"  and  it  does 
not  admit  of  a  doubt,  that  the  defendant  hav- 
ing had  the  plaintiff's  money,  without  any 
consideration  or  security,  but  a  void  bond,  the 
promise  subsequently  to  repay  this  money 
was  founded  on  a  moral  and  equitable  duty. 
In  Filzroy  v.  Grinillim,  1  T.  R.,  153,  in  trover 
for  goods  which  had  been  pledged  for  money 
advanced  on  an  usurious  contract,  it  was  held 
that  to  entitle  the  plaintiff  to  recover,  it  was 
necessary  to  prove  a  previous  tender  of  the 
money  actually  due.  This  was  a  recognition 
by  a  court  of  law,  of  the  principle  adopted  in 
•courts  of  equity, that  although  the  contract  was 
15  I*]  void,  there  was  yet  a  subsisting  *duty 
on  the  part  of  the  borrower.  It  is  observable, 
too,  that  the  plaintiff  has  not  committed  an 
act  which  is  malum  in  se,  but  malum  prohibi- 
tuin  merely  ;  and  this  distinguishes  this  case 
from  giving  money  to  one  to  commit  a  crime. 
In  such  case,  it  could  not  be  recovered  back, 
•even  upon  a  promise  to  restore  it  ;  and  it  is  to 
be  borne  in  mind  that  the  present  contract  is 
free  from  usury. 

2.  Upon  the  second  point,  the  case  shows 
that  the  contract  was,  that  a  bond  and  war- 
rant of  attorney  were  to  be  given  to  secure  the 
loan,  and  they  were  given  accordingly.  Judg- 
ment was  entered  up  by  virtue  of  the  warrant, 
and  that  judgment  has  been  set  aside ;  the 
court  which  set  aside  the  judgment  did  not, 
however,  pronounce  the  bond  to  be  void.  The 
case  of  Scurfield  v.  Oowland,  6  East,  241,  bears 
strongly  on  this  part  of  the  subject.  In  that 
case  the  defendant  had  granted  to  the  plaintiff 
an  annuity  secured  by  a  deed,  bond  and  war- 
rant of  attorney,  on  which  judgment  was 
entered.  The  defendant  applied  to  set  aside 
the  judgment,  for  a  mistake  in  the  memorial, 
and  to  have  the  securities  canceled.  The 
court  set  aside  the  judgment,  but  made  no 
order  as  to  the  deed  or  bond,  and  there  was  no 
proof  of  any  offer  to  cancel  them.  The 
plaintiff  brought  an  action  for  money  had  and 
received,  to  recover  the  money  advanced,  and 
the  objection  was  taken,  that  awumpxit  would 
not  lie,  the  plaintiff  still  having  his  remedy  on 
his  bond  and  deed.  Lord  Ellenborough  held 


that  the  plaintiff  had  contracted  for  an  entire 
assurance,  consisting  of  several  securities;  that 
the  defendant  had  taken  away  one  of  his 
securities,  and  therefore  the  consideration  for 
the  money  had  failed  ;  and  the  court  gave 
judgment  for  the  plaintiff.  I  think,  however, 
that  the  positions  advanced  by  the  counsel  are 
more  forcible  than  the  reasons  given  by  the 
court.  They  urged  that  the  defendant  having 
elected  to  set  aside  the  annuity,  and  the  court 
having  pronounced  judgment  upon  its  illegal- 
ity, and  vacated  the  warrant  of  attorney  and 
judgment  given  to  secure  it,  it  was  not  com- 
petent to  the  defendant  to  set  up  the  objection, 
upon  the  ground  that  the  annuity  was  still 
secured  by  subsisting  instruments,  the  illegal 
ity  of  which  had  been  declared  ;  and  that  it 
was  nugatory  to  oblige  the  plaintiff  to  bring 
his  action,  in  the  first  instance,  on  the  bond 
*or  deed,  to  put  the  defendant  to  plead  [*152 
the  special  matter,  and  to  show  they  were 
void  under  the  Annuity  Act, in  order  to  enable 
the  plaintiff,  afterwards,  to  bring  his  action  to 
recover  the  money  advanced. 

This  appears  to  me  to  be  conclusive  reason- 
ing, and  directly  applicable  to  this  case.  The 
defendant  has  procured  the  judgment  entered 
on  the  bond  to  be  set  aside,  on  the  ground  that 
the  bond  was  void  for  usury  ;  and  he  has  thus 
deprived  the  plaintiff  of  one  of  his  securities, 
and  prevented  his  entering  up  a  new  judg- 
ment. The  defendant  cannot  be  heard  to  say, 
in  opposition  to  his  own  act,  and  the  solemn 
judgment  of  the  court  to  which  he  applied, 
that  the  bond  is  a  valid  instrument.  The 
defendant,  and  the  court  have  pronounced  the 
bond  to  be  void  ;  and  the  plaintiff  admits  that 
it  is  void,  and  has  produced  it  in  court,  with 
an  offer  to  cancel  it.  It  would  be  nugatory  to 
compel  the  plaintiff  to  sue  on  the  bond,  that 
the  defendant  might  avoid  it  by  pleading  the 
usury.  I  am  entirely  convinced  that  there  is 
no  force  in  the  objection,  and  am  of  opinion 
that  the  plaintiff  should  have  judgment,  stipu- 
lating to  cancel  and  put  on  file  the  bond  and 
warrant  of  attorney,  and  the  first  note. 

Judgment  for  the  plaintiff. 

Cited  in -5  Wend.,  598;  13  Wend..  513;  25  Wend.. 
386;  36  N.  T.,619. 


*!N  THE  MATTER  OP  DANIEL  T.  [*153 
WENDELL. 

Discharge  of  Insolvent  under  Act  of  1818,  on 
Pi'inr  Contract,  Void — Compai~i*on  of  Laws 
of  1801  and  1813— Difference  Material. 

An  insolvent  debtor  against  whom  a  judsrment 
was  rendered  in  Dec..  1816,  on  a  note  given  in  Oct., 
1812,  was  discharged  in  June,  1817,  undor  the  In- 
solvent Act  of  Apr.,  1813,  which  required  two  thirds 
of  the  creditors  to  petition  for  the  discharge  of  the 
debtor:  the  Act  of  Apr.  3,  1801,  which  required 
three  fourths  of  the  creditors  to  petition,  was  by 
the  repeal  of  the  Insolvent  Act  of  Apr.  3, 1811,  re- 
rived,  and  in  force,  in  Oct.,  1812,  when  the  original 
contract  was  made.  Held  that  the  difference  be- 
tween the  two  Acts  (though  parts  of  the  same  sys- 
tem, in  regard  to  insolvent  debtors)  was  so  mate- 
rial that  the  insolvent  could  not  be  considered  as 
discharged  under  the  Act  of  1801.  but  under  the  Act 
of  1813,  passed  subsequent  to  the  titne  of  making 
the  contract,  and  being,  therefore,  in  this  respect, 
unconstitutional,  the  discharge  under  it  was  void. 

Citations-4  Wheat,,  123 ;  16  Johns..  233 ;  17  Johns.. 
108. 
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SUPREME  COURT,  STATE  OF  NEW  YORK. 
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THIS  was  an  motion  for  mandamus  to  the 
Mayor's  Court  of  the  City  of  Albany,  to 
require  and  command  that  court  to  set  aside  a 
rule,  setting  aside  a  fieri  facias  issued  out  of 
that  court,  in  favor  of  Thomas  Trevor  against 
Daniel  T.  Wendell.  It  appeared  that  the 
judgment  was  rendered  Dec.  4,  1816,  on  a 
note  given  Oct.  8,  1812;  and  that  Wendell 
was  discharged  June  19,  1817,  under  the  In- 
solvent Act  of  Apr.  12,  1813.  (1  R.  L.,  460.) 
On  the  motion  in  the  Mayor's  Court,  some- 
thing was  said  as  to  the  irregularity  of  issuing 
the  execution  without  a  scirefacms,  but  it  ap- 
peared that  an  execution  had  been  issued 
within  the  year,  and  nulla  bona  returned  there- 
on. The  Recorder,  in  giving  his  opinion,  did 
not  place  it  on  any  irregularity.  The  amount 
of  his  opinion  was,  that  when  the  original 
contract  was  entered  into,  the  Act  of  Apr.  3, 
1801,  being  in  force,  by  the  repeal  of  the  Act  of 
Apr.  3,  1811,  and  the  Act  of  1801,  authorizing 
the  discharge  of  an  insolvent  debtor,  on  the 
petition  of  three  fourths  in  amount  of  all  his 
creditors,  the  Act  of  Apr.  12,  1813,  which  re- 
quired two  thirds  in  amount  of  the  creditors 
to  petition  for  the  discharge,  was  a  continua- 
tion of  the  same  system  ;  and  that  the  differ- 
ence in  amount  between  two  thirds  required 
by  the  Act  of  1813,  and  three  fourths  required 
by  the  Act  of  1801,  was  not  so  material  an 
alteration  of  the  law,  as  to  invalidate  the  dis- 
charge. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

If  we  are  to  consider  Wendell  as  discharged 
under  an  Insolvent  Act  passed  posterior  to 
the  contract  he  has  made,  then  the  .principles 
adopted  by  the  Supreme  Court  of  the  U.  S., 
in  titurges  v.  Crowninshield,  4  Wh.,  122,  are 
directly  applicable;  and  any  further  discussion 
is  precluded  by  the  cases  of  Mather  \.  Sunk, 
16  Johns..  233,  and  Roosevelt  v.  Cebra,  17 
Johns.,  108.  It  does  not  become  us  to  evade 
the  decision  in  Sturges  v.  Crownimhield  by  any 
subtleties  or  refinements  ;  and  unless  there  be 
a  valid  distinction  between  that  case  and  this, 
154*]  we  must  give  *effect  to  the  judgment 
of  the  Supreme  Court  of  the  U.  S.  To  say 
that  an  Act  which  authorizes  the  discharge  of 
an  insolvent  from  all  his  debts,  and  protects 
his  future  acquisitions  from  the  reach  of  his 
creditors,  upon  the  petition  of  two  thirds  in 
amount  of  his  creditors,  is  the  same  in  prin- 
ciple with  an  Act  attended  with  the  like  con- 
sequences, which  requires  the  petition  of 
three  fourths  in  amount  of  the  creditors,  be- 
cause the  same  forms  of  proceeding  are  adopt- 
ed in  both,  appears  to  me  unsound.  The 
position  taken  by  this  court,  in  Mather  v.  Bush, 
that  if  a  contract  be  entered  into  during  the 
existence  of  an  insolvent  law,  the  law  becomes 
part  of  the  contract,  and  is  in  the  view  of  the 
parties,  and  that,  therefore,  it  does  not  in- 
fringe the  Constitution  of  the  U.  S.  by  impair- 
ing the  obligation  of  such  contract,  if  the 
debtor  becomes  insolvent  and  is  discharged 
under  a  law  co  existing  with  the  contract,  can- 
not aid  the  debtor  here  ;  for  the  Act  under 
which  he  was  discharged  did  not  exist  when 
the  contract  was  made.  The  Act  of  1803  gave 
greater  facility  to  the  discharge  of  the  insolv 
ent  than  the  Act  of  1801,  bv  permitting  credi- 
754 


tors,  to  a  less  amount  of  debts,  to  become 
petitioners.  The  difference  may  be  very  ma- 
terial in  many  cases,  and  we  cannot  say  that 
even  in  this  case  the  debtor  would  have  been 
discharged,  but  for  the  superior  facility  af- 
forded him  by  the  Act  of  1813. 

Motion  granted. 

Cited  in— 1  Cow.,  316, 319 ;  3  Cow.,  150, 165 ;  3  Paige, 
344;  27  N.  Y..  445;  3  Barb.,  317,  434,  450;  11  Barb., 
562 ;  21  Ind.,  148. 


FOOT  v.  SABIN. 

1.  Practice — Parts  of  Record  not  Incorporated 
in  BUI  of  Exceptions,  no  Ground  of  Error.  2. 
Partnership — One  Partner  Cannot  Bind  Firm 
as  Surety  for  Third  Person,  without  Consent 
of  Others — Refusal  of  Non-suit —  Writ  of  Er- 
ror for. 

Facts  stated  upon  a  record,  on  the  return  to  a 
writ  of  error  to  a  Court  of  Common  Pleas,  after  the 
attestation  and  signatures  of  the  judges  to  the  bill 
of  exceptions,  and  which  are  not  incorporated  into 
the  bill  of  exceptions,  no  being  legally  before  this 
court,  cannot  be  considered  as  ground  of  error. 

Where  one  of  two  partners  subscribes  the  co- 
partnership name  to  a  note  as  sureties  for  a  third 
person,  without  the  authority  or  consent  of  the 
other  partner,  the  latter  is  not  bound  :  and  the  bur- 
den of  proving  the  authority  or  consent  of  the 
other  partner  lies  on  the  creditor  or  holder  of  the 
note. 

Where  a  Court  of  Common  Pleas  refuse  to  non- 
suit a  plaintiff,  on  motion  of  the  defendant,  when 
the  evidence  entirely  fails  to  support  the  plaintiff'* 
case,  a  writ  of  error  lies. 

Citations— 16  Johns.,  38 ;  13  Johns.,  334. 

IN  ERROR  to  the  Court  of  Common  Pleas 
of  Franklin  Co. 

*The  declaration  in  the  court  below  [*155 
contained  three  counts.  The  first  was  on  a 
promissory  note  alleged  to  have  been  made  by 
Lemuel  Holmes,  Abel  Wilson  and  William 
B.  Foot,  in  the  usual  form,  for  $450,  dated 
Sept.  10,  1816,  payable  in  June  after  date, 
with  interest.  The  second  count  set  forth  the 
making  of  a  note  of  the  same  date  and  amount, 
and  payable  in  the  same  manner,  and  as  hav- 
ing been  made  by  Lemuel  Holmes,  and  by 
Abel  Wilson  and  William  B.  Foot,  they,  Wil- 
son and  Foot,  then  and  there  being  pur- 
chasers and  joint  dealers  in  goods,  wares,  mer- 
chandise and  lumber,  under  the  style  of  Wilson 
&  Foot,  the  proper  hand  of  Lemuel  Holmes 
being  thereto  subscribed,  and  the  proper 
name  and  firm  of  Wilson  &  Foot  being  also 
thereto  subscribed,  by  one  of  the  said  firm,  by 
the  name  and  description  of  Wilson  &  Foot,, 
sureties.  The  third  count  contained  the  sev- 
eral money  counts. 

Holmes  and  Wilson  pleaded,  jointly,  non 
assumpsit.  Foot  pleaded  separately,  non  as- 


NOTE.— Partnership— Power  of<nie partnerto  bind 
the  firm,  as  surety  o/a  third  party. 

One  partner  cannot  bind  the  firm  as  surety, 
guarantor,  or  Jndorser,  for  accommodation  of  a 
third  party,  without  special  authority,  unless  such 
authority  can  be  implied  from  the  nature  of  the 
partnership  business.  Such  act  of  one  partner  can 
be  subsequently  ratified  by  the  firm.  Bank  of 
Rochester  v.  Bowen,  7  Wend.,  158;  Boyd  v.  Plumb, 
7  Wend.,  309;  Schermerhorn  v.  Schermerhorn,  1 
Wend.,  119;  Clark  v.  Hyman,  55  la.,  14;  Moran  v. 
Prather,  22  Wall.,  492 ;  Rollins  v.  Stevens,  31  Me., 
454 ;  McQuervans  v.  Hamlin,  35  Pa.  St.,  517  ;  Sweets 
ser  v.  French,  2  Gush.,  309. 
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sumpsit,  and  second,  in  bar,  that  at  the  time 
of  making  the  note  in  the  second  count  men- 
tioned, he  was  a  partner  and  joint  dealer  in 
goods,  wares,  merchandise  and  timber,  with 
Wilson,  as  alleged  ;  and  that  Holmes,  for  a 
long  time  prior  thereto,  was  indebted  to  the 
plaintiff,  Sabin,  in  the  amount  secured  by  the 
Bote,  in  his  individual  capacity,  and  in  no- 
wise relating  to,  or  connected  with,  the  busi- 
ness of  the  firm  ;  and  that  Holmes,  in  his  pri- 
vate capacity,  and  Wilson,  in  the  name  of  the 
firm,  without  authority  and  against  the  con- 
sent of  Foot,  executed  and  delivered  to  the 
plaintiff  below,  the  promissory  note  in  the 
second  count  mentioned,  and  for  no  other 
cause  whatever.  The  plaintiff  replied  that 
Holmes,  in  his  private  capacity,  and  Wilson, 
in  the  name  of  the  firm,  did  not  execute  and 
deliver  to  the  plaintiff  below  the  said  note, 
without  the  authority  and  against  the  consent 
of  Foot,  in  manner  as  he  had  alleged  in  his 
said  second  plea,  which  he  prayed  might  be 
inquired  of  by  the  country,  &c. 

On  the  trial,  a  bill  of  exceptions  was  taken, 
which  stated  that  the  plaintiff  below,  to  prove 
and  maintain  the  issue  joined,  proved,  by  Ap 
pleton  Foot,  that  the  note  then  produced,  and 
which  is  truly  described  in  the  second  count 
of  the  declaration,  was  signed  by  L.  Holmes, 
156*]  in  his  own  proper  *hand,  and  with  his 
name,  and  that  the  names  of  "  Wilson  &  Foot, 
sureties,"  subscribed  to  the  said  note,  was  in 
the  proper  handwriting  of  the  said  Abel  Wil- 
son, and  that  the  said  Wilson  and  William  B. 
Foot,  at  the  time  of  making  the  said  promis- 
sory note,  were  partners,  as  in  the  second 
count  is  alleged,  and  then  rested.  The  defend- 
ants moved  for  a  nonsuit,  on  the  ground  that 
the  plaintiff  had  not  proved  the  authority  or 
consent  of  Foot  to  the  making  of  the  note. 
The  court  were  of  opinion  that  the  plaintiff 
was  bound  to  prove  the  authority  or  consent 
of.  Foot  to  the  making  the  note,  and  which 
they  decided  he  had  already  done  ;  and  there- 
upon directed  the  parties  to  proceed  to  the 
jury.  Then  followed  the  signatures  of  the 
judges.  The  record  proceeded  to  state  that 
the  defendants  showed  in  evidence  that  about 
the  time  the  note  was  given,  the  plaintiff  stated 
that  he  had  a  demand  against  Holmes  for 
about  $500.  and  wished  to  obtain  security  ; 
and  that  he,  afterwards,  said  he  had  obtained 
the  security  of  Wilson  &  Foot,  for  the  pay- 
ment of  his  demand.  The  plaintiff  then 
showed  that  during  the  winter,  after  the  note 
was  given.  Holmes  was  connected  with  Wilson 
&  Foot,  in  collecting  and  making  a  large  quan- 
tity of  boards,  for  the  Montreal  market ;  that 
in  the  spring  and  summer  of  1817  Wilson  & 
Foot  carried  the  boards  to  market ;  and  that, 
after  the  note  became  due,  he  heard  a  conver- 
sation between  Holmes  and  Foot  and  Wilson, 
in  which  Holmes  alleged  that  when  the  note 
was  given  it  was  agreed  and  understood  by 
and  between  them,  that  Holmes  should  be  con- 
nected with,  and  aid  and  assist  Wilson  & 
Foot  in  making  and  marketing  the  boards, 
and  that  the  note  to  the  plaintiff  should  be  sat- 
isfied out  of  the  avails  of  the  boards  ;  and 
Holmes  complained  that  Wilson  &  Foot  had 
not  paid  and  satisfied  the  plaintiff's  debt,  in 
pursuance  of  that  agreement.  That  the  alle- 
gations of  Holmes  were  not  denied  by  Wilson 
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or  Foot ;  but  Wilson  said  that  Holmes  was 
indebted  to  them  (Wilson  &  Foot)  for  goods 
sold,  in  as  large  a  sum  as  his  share  of  the  raft 
of  boards,  and  which  sum,  Wilson  contended, 
Holmes'  share  of  the  boards  should  pay. 

The  jury  found  a  verdict  for  the  plaintiff 
below,  on  the  last  issue  ;  and  in  their  verdict 
said  that  Holmes,  in  his  *private  ca-  [*157 
parity,  and  Wilson,  in  the  name  of  the  firm, 
did  not  execute  and  deliver  to  the  plaintiff  the 
said  note,  without  the  authority,  and  against 
the  consent  of  Foot,  as  Foot  in  his  second  plea 
hath  alleged,  and  they  assessed  the  damages  at 
$505.04,  besides  costs  ;  on  which  judgment 
was  rendered  by  the  court. 

The  case  was  submitted  to  the  court  on  the 
record  and  points  stated. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

I  cannot  consider  the  facts  spread  upon  the 
record  subsequent  to  the  attestation  of  the 
judges  to  the  exceptions  taken  by  the  defend- 
ants below,  as  legally  before  us.  We  find 
these  facts  on  the  record,  but  they  are  placed 
there  by  the  plaintiff's  attorney,  in  making  up 
his  judgment  roll,  without  the  apparent  sanc- 
tion of  the  court  below.  It  is  the  business  of 
a  Court  of  Errors  to  review  the  points  decided 
in  the  court  below,  and  as  to  which  exceptions 
are  taken,  and  not  such  matters  of  evidence  as 
are  not  excepted  to.  When  the  plaintiff  rested 
his  cause,  and  the  defendants  moved  for  a  non- 
suit, he  should  have  asked  permission  to  intro- 
duce such  further  evidence  as  he  had,  before 
the  court  expressed  an  opinion  on  the  motion  ; 
or  he  should  have  had  the  evidence,  after- 
wards given,  incorporated  into  the  bill  of  ex- 
ceptions, before  it  was  signed  and  sealed,  if 
such  additional  evidence,  in  his  judgment,  en- 
titled him  to  recover. 

The  plaintiff  proved  Holmes'  signature  to 
the  note,  and  also  that  Wilson  &  Foot  were 
partners,  and  that  Wilson  signed  the  name  of 
the  firm,  and  it  appeared  on  the  face  of  the 
note  that  they  signed  as  "  sureties"  to  Holmes. 
Whether  we  apply  this  proof  to  the  general 
issue  or  to  the  special  plea,  the  plaintiff  has 
not  maintained  either  issue.  It  was  incumbent 
on  him  to  show  that  all  the  defendants  were 
liable  on  the  note,  and  that  Wilson  executed 
the  note  with  the  express  assent  and  authority 
of  Foot.  In  this  case,  it  appearing  that  the 
signature  of  the  name  of  the  firm,  by  Wilson, 
was  not  for  a  partnership  debt,  Wilson  could 
not  bind  his  partner  Foot.  All  the  cases  were 
reviewed  in  Ddbb  v.  Halsey,  16  Johns.,  38,  and 
the  principle  established  *is  this,  that  [*158 
where  a  note  is  given  in  the  name  of  a  firm, 
by  one  of  the  partners,  for  the  private  debt  of 
such  partner,  and  known  to  be  so  by  the  per 
son  taking  the  note,  the  other  partner  is  not 
bound,  unless  he  has  been  previously  consult- 
ed, and  has  consented  to  the  transaction  :  and 
then  the  burthen  of  the  proof  that  the  partner, 
who  did  not  sign  the  note,  consented  to.be 
bound,  is  thrown  on  the  creditor.  The  same 
principle  applies  with  greater  force  when  one 
of  the  partners  becomes  security  for  another 
person,  and  attempts  to  bind  his  copartners. 
The  creditor  is  aware  that  he  is  pledging  the 
partnership  responsibility  in  a  matter  in  no- 
wise connected  with  the  partnership  business  ; 
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and  that  is  a  fraud  on  such  of  the  partners  as 
do  not  assent  expressly  that  the  firm  shall  be 
bound.  When,  therefore,  it  appeared,  from 
the  plaintiff's  own  showing,  that  the  note  was 
signed  by  Holmes,  as  principal,  and  by  Wil- 
son, with  the  name  of  the  firm  of  Wilson  & 
Foot,  as  sureties  for  Holmes,  nothing  was 
shown  to  bind  Foot,  and  the  plaintiff  failed  to 
maintain  the  issue.  On  the  motion  for  a  non- 
suit, the  court  held  that  the  plaintiff  was  bound 
to  prove  the  authority  or  consent  of  Foot  to 
the  making  of  the  note,  which  the  court  con 
sidered  he  had  done.  There  was  no  proof  of 
any  authority  or  consent  of  Foot,  except  the 
proof  of  the  signature  of  Wilson,  of  the  name 
of  the  firm.  The  court,  then,  certainly  drew 
a  very  incorrect  legal  inference  from  the  fact 
proved. 

The  only  remaining  question  is  whether 
there  was  error  in  not  nonsuiting  the  plaintiff. 
In  the  case  of  Pratt  v.  Hull,  13  Johns.,  334. 
it  was  decided  that  a  Court  of  Common  Pleas 
may  compel  a  party  to  be  nonsuited,  without 
and  against  his  consent,  when,  in  their  opin- 
ion, the  evidence  offered  by  him  does  not  sup- 
port his  action,  and  there  are  no  questions  of 
fact  to  be  weighed  and  considered  by  the  jury. 
It  was  also  decided  in  that  case  that  a  bill  of 
exceptions  would  lie  to  the  decision  of  the 
Common  Pleas  upon  a  motion  for  a  nonsuit, 
if  such  opinion  was  upon  a  mere  matter  of 
law  arising  upon  facts  not  disputed.  This 
court  may  not  have  intended,  in  that  case,  to 
say  that  a  writ  of  error  would  lie  to  the  de- 
cision of  the  Common  Pleas,  when  they  non- 
suited the  plaintiff  upon  a  point  of  law  ;  but  I 
15i)*j  perceive  *no  difference  in  the  cases  ; 
if  a  court  can  rightfully  nonsuit  the  plaintiff 
upon  an  undisputed  state  of  facts,  when  the 
law  is  against  him,  they  ought  to  do  so  :  and 
the  refusal  to  do  it  is  an  error,  in  point  of  law. 
It  ought  not  to  be  left  with  the  Common  Pleas 
to  nonsuit  the  party  when  he  has  entirely 
failed  to  make  out  his  case,  or  to  omit  to  do  it, 
capriciously.  In  the  case  last  cited,  we  say 
that  the  power  of  nonsuiting  the  plaintiff  must 
be  vested  in  the  court ;  that  it  results  necessa- 
rily from  their  being  made  the  judges  of  the 
law  of  the  case,  when  no  facts  are  in  dispute, 
and  that  otherwise  there  is  no  meaning  in  what 
has  been  considered  a  salutary  rule  in  courts 
of  justice,  that  to  questions  of  law  the  judges 
are  to  respond.  In  many  of  the  Courts  of 
Common  Pleas,  there  are  no  judges  of  the 
degree  of  counselors  of  this  court ;  and  of 
course,  no  new  trials  can  be  had,  however 
outrageous  the  verdict  may  be  in  point  of 
amount,  or  however  unsupported  by  evidence. 
In  fact,  in  courts  thus  constituted,  having  no 
power  to  grant  new  trials,  the  citizen  may  be 
deprived  of  the  benefit  of  the  laws  made  for 
the  protection  of  his  rights  and  property.  In 
my  judgment,  we  ought,  as  far  as  the  law  will 
permit,  to  give  facility  to  suitors,  by  extend- 
ing to  them  the  right  of  taking  their  excep- 
tions, so  as  to  have  the  law  applicable  to  their 
cases  examined  on  a  writ  of  error.  On  the 
ground,  then,  that  the  Court  of  Common  Pleas 
refused  to  nonsuit  the  plaintiff  below,  when 
the  evidence  adduced  entirely  failed  to  make 
out  his  case,  the  judgment  must  be  reversed, 
and  a  venire  de  now  issue  from  this  court.  It 
has  not  been  made  an  objection  that  the  writ 
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of  error  is  prosecuted  solely  in  the  name  of 
Foot.  I  presume  that  the  defendants  below 
have  been  secured,  or  that  the  parties  have 
waived  all  objection  on  that  ground. 

Judgment  reversed,  and  a  venire  de  novo 
awarded,  returnable  in  this  court. 

Payment  of  private  debt  by  arm  note— Burden  of 
Proof.  Cited  in— 1  Wend.,  122,  531 ;  3  Wend.,  417, 
419 :  7  Wend.,  159,  310,  328 ;  14  Wend.,  138,  145,  157 :  16 
Wend..  510;  18  Wend.,  484;  8  N.  Y..  410:  33  liarb . 
467 ;  9  Bos.,  445 ;  45  Super,  101 ;  8  W.  Dig .,  70 :  37  Cal.i 
117. 

Province  of  Court— Power  to  grant  noivniit.  Cited 
in— 1  Cow.,  353 ;  25  N.  Y.,  362;  How.  Cos.,  71. 


*TROTTER   &    DOUGLAS  [*16O 
CURTIS. 

Usury — Commission  Merchants —  Commission 
for  Accepting  and  Paying  Draft  for  Princi- 
pal—  When  not  Usurious. 

The  plaintiffs,  who  were  in  the  practice  of  re- 
ceiving the  produce  of  the  defendant,  a  country 
merchant,  and  freighting  the  same  to  N.  Y.,  and 
accepting  his  drafts,  under  an  engagement  that  the 
produce  was  to  be  in  their  store,  at  or  bef <  >re  the 
time  the  drafts  became  payable,  charged  a  commis- 
sion of  two  and  a  half  per  cent,  on  all  advances 
made  by  them  to  meet  the  drafts,  where  the  de- 
fendant had  no  funds  in  their  hands,  and  the  inter- 
est from  the  time  the  different  items  of  their  ac- 
count became  due.  Held  that  the  commission,  in 
this  case,  was  not  usurious,  or  a  cover  for  an  usu- 
rious transaction,  but  a  customary  allowance  for 
the  trouble  and  inconvenience  of  transacting  the 
business.  .  -  • 

Citations— 13  Johns.,  40 ;  1  Campb.,  177 ;  2  Campb.. 
599 ;  2  T.  K.,  52 ;  1  Maule  &'S.,  56. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Albany  Circuit,  in  Apr.,  1820,  before  Mr. 
Justice  AVoodworth.  The  plaintiffs  were  in 
the  business  of  commission  merchants,  and  of 
receiving  goods  and  produce,  and  freighting 
the  same  to  N.  Y.  They  accepted  the  drafts 
of  the  defendant,  a  country  merchant,  under 
an  agreement  that  the  produce  should  be  in 
their  store  at  or  before  the  time  when  the  drafts 
became  payable.  In  their  account  with  the 
defendant,  they  charged  a  commission  of  two 
and  a  half  per  cent,  on  the  amount  of  the 
money  advanced  to  meet  drafts,  where  the  de- 
fendant failed  to  send  produce  in  time,  accord- 
ing to  his  agreement,  and  interest  on  the 
items  charged  in  their  account,  from  the  time 
they  became  due.  It  was  proved  that  the  de- 
fendant had  transacted  business  with  the 
plaintiffs  for  several  years,  and  the  plaintiffs 
had  uniformly  charged  a  commission  of  two 
and  a  half  per  cent,  on  advances  made  to  meet 
the  drafts  of  the  defendant ;  and  that  such 
was  the  practice  of  other  persons  in  the  same 
line  of  business. 

The  defendant  objected  to  the  charge  of  the 
commission  of  two  and  a  half  per  cent,  as 
usurious. 

A  verdict  was  found  for  the  plaintiff,  for  the 
balance  of  his  account,  including  the  commis- 
sion of  $140.54  ;  and  it  was  agreed  that  if  the 
court  should  be  of  opinion  that  the  commission 
was  not  recoverable,  the  verdict  should  be  re- 
duced accordingly. 


NOTE.— Usury—  When  taking  commission  in  addi- 
tion to  lawful  interest,  usurious.  See  Dunham  v. 
Gould,  16  Johns.,  367,  note. 
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Mr.  M'Koun  for  the  plaintiffs. 

Mr.  L'  Amoreux,  contra.  He  cited  Dunliam 
v.  Dey,  1 3. Johns.,  41  ;  Dunlutm  v.  Gould,  16 
Johns.,  367;  1  Cainpb.,  137. 

SPESCEU,  Gh.J.,  delivered  the  opinion  of  the 
court : 

There  is  no  'pretense  for  saying  that  the 
16 1  *J  commission  of  two  anda'half  *  per  cent. 
charged  by  the  plaintiff,  for  accepting  and 
paying  the  defendant's  drafts,  when  the  plaint- 
iffs had  not  funds  in  their  hands  belonging  to 
the  defendant,  out  of  which  to  pay  the  drafts 
when  due,  was  usurious.  There  is  nothing  in 
this  case  showing  that  this  was  a  cover  for  the 
loan  of  money  ;  but,  it  was  charged  and  as- 
sented to  by  the  defendant,  as  a  reasonable 
compensation  for  the  expense  and  trouble  in 
negotiating  the  business  in  relation  to  the 
drafts.  It  is  entirely  a  different  case  from 
that  of  Dunham  v.  Dey,  13  Johns.,  40,  and 
from  the  cases  in  1  Campb.,  177,and  2Campb., 
599.  In  Aariol  v.  Thomas,  2  T.  R.,  52.  and 
in  the  notes,  Mr.  Justice  Buller,  in  the  princi- 
pal case,  said  that  in  Benson  v.  Parry,  the 
court  were  unanimously  of  opinion  that 
extra  charges  might  be  allowed,  though  they 
amounted  to  more  than  five  per  cent.,  if  they 
were  fair  and  reasonable,  and  not  as  a  color 
for  usury.  These  remarks  were  applied  to 
the  claim  of  country  bankers  taking  more  than 
five  per  cent,  on  inland  bills.  Judge  Buller 
mentioned  several  other  cases,  in  which  the 
usage  to  take  not  only  five  per  cent,  but,  also, 
a  reasonable  sum  for  remitting,  and  other  nec- 
essary incidental  expenses, had  been  sanctioned 
by  the  court.  In  Palmer  v.  Baker,  1  Maule  & 
S.,  56,  the  question  was,  whether  the  sum  of 
£200  agreed  to  be  allowed  as  a  compensation 
for  trouble,  in  addition  to  the  reservation  of 
five  per  cent,  interest,  was  intended  as  an  ad- 
ditional bonus  for  the  advance  of  money  or 
not.  The  judges  placed  their  determination 
of  the  cause  on  the  inquiry,  whether  the  res- 
ervation was  a  motive  for  the  advance  of  the 
money.  If  it  was,  they  pronounced  it  usu- 
rious ;  but  if  it  was  referable  to  the  trouble 
only,  then  they  pronounced  the  transaction  a 
fair  one.  I  am  perfectly  satisfied,  that  in  this 
case  the  two  and  a  half  per  cent,  was  never  in- 
tended as  a  cover  for  the  advance  of  money, 
with  an  usurious  intention,  but  that  it  was  a 
fair,  usual,  and  customary  allowance,  for  the 
trouble  and  inconvenience  in  transacting  the 
business  ;  and  that,  accordingly,  the  plaintiffs 
must  have  judgment  for  $140.54. 

Judgment  for  t/ie  plaintiffs. 

Cited  in-4  Hill,  221 ;  4  Den.,  267 ;  Hoffm.,  304 :  3 
N.  Y.,  356  ;  27  N.  Y.,  140.  145  ;  31  N.  Y.,  617  :  70  N.  Y., 
242:  11  Barb.,  83;  25  How.  Pr.,  323;  Edm.,  374;  4 
Bos.,  330 ;  Olcott,  a58. 
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MONTGOMERY  ET  AL. 

Judgment  in  Another  State  —  Conclusive  as  to 
What — Assumpsit — Does  not  Lie  on  Express 
Contract  under  Seal,  nor  on  Debt  of  Record. 

A  judgment  fairly  obtained  in  another  state,  is 
conclusive  evidence  of  a  debt.    An  action  of  as- 


NOTE.—  Judgment  in  another  state— Conclusive  of 
what.    See  Pawling  v.  Bird,  13  Johns.,  192,;?iote. 
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sumpsit,  therefore,  will  not  lie  on  such  a  judg- 
ment. 

Asxumpsit  does  not  lie  where  there  is  an  express 
contract  under  seal,  or  a  debt  of  record,  though  the 
party  has  expressly  promised  to  perform  such  con- 
tract, or  to  pay  the  judgment. 

It  seems  that  the  proper  plea  to  an  action  of  debt, 
on  a  judgment  in  another  state,  is  nul  tiel record. 

Citations— 1  Cai.,  461 ;  5  Johns.,  132 ;  15  Johns.,  121 ; 
7  Cranch.,  481 ;  1  Chit.,  94  ;  14  Johns.,  479. 

THIS  was  an  action  of  assumpsit,  on  a  judg- 
ment recovered  against  the  defendants,  in 
Jan.,  1815,  in  the  Court  of  Common  Pleas  of 
the  County  of  Essex,  in  the  State  of  N.  J. 
The  declaration  contained  four  counts :  the 
first  was  specially  on  the  judgment,  stating 
the  promise  to  have  been  made  "in  the  said 
County  of  Essex,  in  the  State  of  N.  J.,  to  wit: 
at  the  City  and  in  the  County  of  N.  Y,"  where 
the  venue  was  laid.  The  other  counts  were 
the  common  money  counts.  The  defendant 
M..  who  alone  appeared,  pleaded  :  1.  Nori  As- 
sumpsit. 2.  A  discharge  June  21,  1815,  under 
the  Insolvent  Act  of  this  State. 

The  plaintiff,  after  entering  a  nolle  prosequi 
as  to  the  last  three  counts  in  the  declaration, 
replied  specially,  to  the  second  plea,  that  the 
cause  of  action  arose,  and  the  promise  in  the 
first  count  was  made  in  the  State  of  N  J.,and 
not  in  the  State  of  N.  Y.  To  this  replication 
there  was  a  demurrer  and  joinder. 

The  cause  was  brought  to  trial,  on  the  gen- 
eral issue,  at  the  N.  Y.  sittings,  before  Mr. 
Justice  Platt.  Apr.  21,  1821.  The  plaintiff,  in 
support  of  his  demand,  produced  an  exempli- 
fication of  the  judgment  recovered  in  N.  J. 

The  defendant's  counsel  offered  in  evidence 
his  discharge  under  the  Insolvent  Act  of  this 
State.  To  this  it  was  objected,  by  the  plaint- 
iff's counsel,  that  as  the  contract  on  which  the 
suit  was  brought  had  been  made  in  N.  J.,  a 
discharge  obtained  in  this  State  could  not  be 
set  up  to  defeat  the  plaintiff's  recovery. 

The  defendant's  counsel  insisted  that  the 
discharge  was  a  valid  defense  ;  and  that  the 
actions  should  have  been  debt,  not  assumpsit. 

A  verdict  was  taken  for  the  plaintiff  for 
$651.98,  subject  to  the  opinion  of  the  court 
on  a  case  to  be  made. 

*Mr.  H.  Warner  for  the  plaintiff.       [*163 

Mr.  Drake,  contra. 

SPENCER,  Gh.  J.,  delivered  the  opinion  of  the 
court : 

In  Hitchcock  v.  Fitch,  1  Cai.,  461,  it  was  de- 
cided, by  a  majority  of  the  judges,  that  a  judg- 
ment rendered  in  the  Supreme  Court  of  Vt., 
and  on  which  an  action  of  debt  was  brought 
in  this  court,  was  to  be  considered  in  the  light 
of  a  foreign  judgment,  and  was  only  prima 
facie  evidence  of  the  demand.  As  a  necessary 
consequence  of  this  decision,  judgments  rend- 
ered in  one  of  the  sister  states  were  considered 
only  as  simple  contract  debts.  (Hubbell  v. 
Coudrey,  5  Johns.,  132.)  It  was  subsequently 
decided,  that  in  order  to  rebut  the  prima  facie 
evidence  of  the  validity  and  justice  of  such 
judgments,  the  defendant  must  show  their  in 
justice,  or  that  they  had  been  unfairly  and 
irregularly  obtained  ;  and  that  matters  proper 
for  the  determination  of  a  jury,  and  which 
appeared,  from  the  record,  to  have  been  fairly 
submitted  to  them,  cannot  be  overhauled. 
When  it  appeared  that  the  defendant  was  never 
within  the  jurisdiction  of  the  court,  or  where 
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goods  only  have  been  attached,  the  effect  of 
the  judgment  may  be  avoided.  (Borden  v. 
Fitch,  15  Johns.,  121,  and  the  cases  there 
cited.) 

In  the  case  of  Mills  v.  Duryee,  7  Cr.,  481, 
decided  in  the  Supreme  Court  of  the  U.  S., 
an  exposition  was  given  of  the  constitutional 
provision,  that  "  full  faith  and  credit  shall  be 
given  in  each  state  to  the  public  acts,  records 
and  judicial  proceedings  of  every  other  state  ; 
and  that  Congress  may,  by  general  laws,  pre 
scribe  the  manner  in  which  such  acts,  records, 
and  procedings,  shall  be  proved,  and  the  effect 
thereof  ;"  and  also,  of  the  Act  of  Congress  of 
May  26,  1790,  providing  the  mode  of  authenti- 
cating the  records  and  judicial  proceedings  of 
the  stale  courts,  and  declaring  "that  the  rec- 
ords and  judicial  proceedings,  authenticated 
as  aforesaid,  shall  have  such  faith  and  credit 
given  to  them  in  every  court  within  the  U.  S., 
as  they  have  by  law  or  usage  in  the  courts  of 
the  State  from  whence  the  said  records  are  or 
164*]  shall  be  taken."  *Mr.  Justice  Story, 
who  pronounced  the  judgment  of  the  court, 
says,  it  is  argued  that  this  Act  provides  only  for 
the  admission  of  such  records  as  evidence,  but 
does  not  declare  the  effect  of  such  evidence 
when  admitted.  This  argument  (he  says)  cannot 
be  supported.  The  Act  declares  that  the  record 
duly  authenticated  shall  have  such  faith  and 
credit  as  it  has  in  the  state  court  from  whence 
it  is  taken.  If,  in  such  court,  it  has  the  faith 
and  credit  of  evidence  of  the  highest  nature, 
to  wit :  record  evidence,  it-must  have  the  same 
faith  and  credit  in  every  other  court.  Congress 
have,  therefore,  declared  the  effect  of  the  rec- 
ord, by  declaring  what  faith  and  credit  shall 
be  giv'en  to  it.  It  remains  only,  then,  to  in- 
quire (he  adds),  in  every  case,  what  is  the  effect 
of  a  judgment  in  the  state  where  it  is  rendered. 
And  he  proceeds  to  observe,  that  if  the  judg- 
ment was  conclusive  upon-  the  parties  in  the 
state  where  it  is  rendered,  it  must  be  conclusive 
here  also.  Upon  these  principles,  it  was  de- 
cided, that  ml  debet  to  an  action  of  debt  on  a 
judgment  rendered  in  another  state  was  a  bad 
plea,  and  that  the  judgment  could  only  be 
denied  by  the  plea  of  nul  tiel  record. 

In  Borden  v.  Fitch,  this  court  did  not  believe 
that  the  decision  in  Mills  v.  Duryee  was  in- 
tended to  be  carried  so  far  as  to  preclude  the 
party  against  whom  it  was  rendered  from 
showing  that  such  judgment  was  fraudulently 
obtained,  or  that  the  State  Court  had  not  juris- 
diction of  the  person  of  the  defendant.  With 
these  qualifications,  we  are  bound,  by  the  au- 
thority of  that  case,  to  consider  a  judgment, 
fairly  and  regularly  obtained  in  another  state, 

758 


as  full  and  conclusive  evidence  of  the  matter 
adjudicated.  In  the  present  case,  we  are  bound 
to  consider  the  judgment  set  forth  in  the  dec- 
laration, as  a  debt  of  record  due  from  the  de- 
fendants to  the  plaintiff.  Independent  of  the 
consideration,  that  a  decision  of  the  Supreme 
Court  of  the  U.  S.  is  entitled  to  the  high- 
est respect,  in  all  cases,  a  decision  upon  pro- 
visions of  the  Constitution,  is,  emphatically, 
entitled  to  our  utmost  respect.  I  consider  that 
court  as  paramount,  when  deciding  on  an 
article  of  the  Constitution,  and  an  Act  of  Con- 
gress passed  under  its  express  injunction;  and 
whatever  might  be  my  individual  opinion,  I 
should  feel  it  my  duty  to  surrender  it  to  their 
controlling  authority.  I  must,  *how-  [*165 
ever,  be  permitted  to  say,  that  the  opinion  ex- 
pressed by  Mr.  Justice  Story  coincided  entirely 
with  my  private  opinion  ;  and  that  I  never 
have  believed  the  decision  in  Hitchcock  v.  Fitch 
to  be  well  founded. 

The  plaintiff  has  counted  upon  the  judgment 
in  N.  J.,  as  a  simple  contract  ;  and  accord- 
ingly, it  is  set  forth  as  a  promise  to  pay  the 
amount  adjudicated.  Now,  it  is  well  settled 
that  asgumpMt  cannot  be  supported  where  there 
has  been  an  express  contract,  under  seal,  or  of 
record  ;  but  the  party  must  proceed  in  debtor 
covenant,  where  the  contract  is  under  seal,  or 
in  debt,  if  it  be  of  record,  even  though  the 
debtor,  after  such  contract  were  made,  ex- 
pressly promised  to  perform  it.  (1  Chit. ,  94, 
and  the  numerous  cases  there  referred  to.)  In 
Peaxe  v.  Howard,  14  Johns..  479,  this  court 
decided  that  a  judgment  in  a  justice's  court 
was  not  within  the  Statute  of  Limitations,  like 
a  foreign  judgment,  and  that  it  was  in  the 
nature  of  a  specialty.  The  judgment  recov- 
ered in  N.  J.  being  admitted  by  the  pleadings, 
and  standing"  totally  unimpeached,  we  are 
bound  to  consider  it  as  fairly  and  justly  ob- 
tained, and  as  establishing  a  debt  of  record 
against  the  defendant.  It  is  not,  therefore, 
merely  prima  facie  evidence  of  a  debt,  like  a 
foreign  judgment,  but  absolute  and  decisive 
evidence  of  a  debt.  Assumpsit,  then,  will  not 
lie  upon  it ;  and  without  examining  the  pleas, 
as  it  is  impossible  to  support  the  plaintiff's 
action,  be  they  ever  so  bad,  the  defendant  must 
have  judgment. 

Judgment  for  the  defendant. 

Cited  in— 19  Johns.,  377  :   1  Cow..  319 ;  4  Cow.,  295 ; 

3  Wend..  269;  5  Wend.,  156:  6  Wend.,  451;  13  Wend., 
416:  23  Wend.,  375;  4  Den.,  416;   1  Sand.  Ch.,  146;  3 
N.  Y.,  151 ;  41  N.  Y.,  275 :  69  N.  Y.,  241 ;  6  Barb.,  615  ; 

4  Abb.  Pr.,  164 ;  6  Abb.  Pr.,  177 ;  1  Hall,  162 ;  4  Bradf .. 
204 :  1  Wood.  &  M..  175, 178 ;  2  Curt.,  562 ;  2  Paine, 
508  ;  38  Ind.,  434  ;  31  N.  J.  L.,  320. 

JOHNS.  REP.,  19. 


[END  OF  MAY  TERM,  1821.] 


CASES  ARGUED  AND  DETERMINED 


SUPREME  COURT  OF  JUDICATURE 


STATE   OF   NEW  YORK, 


IN 


AUGUST  TERM,  1831,  IN  THE  FORTY-SIXTH  YEAR  OP  OUR  INDEPENDENCF. 


NICHOLS  «.  KETCHAM. 

Against  Sheriff — Recovery  of  Less  than  Fifty 
Dollars — Costs. 

Where  a  sheriff  or  other  officer  is  sued,  and  the 
plaintiff  recovers  less  than  $50  damages,  the  defend- 
ant is  entitled  to  single  costs  only.  The  Act  giving 
them  double  costs  does  not  apply  to  such  a  case. 

Citations-1  N.  R.  L..  155,  sess. 24,  ch. 97 ;  IN. R. L., 
343,  sess.  36,  ch.  96,  sec.  4. 

THIS  was  an  action  on  the  case  against  the 
defendant,  as  sheriff,  in  which  the  plaint- 
iff recovered  less  than  $50  damages.  The 
defendant,  therefore,  by  the  Statute,  being  en- 
titled to  costs,  a  motion  was  made  that  he  be 
allowed  to  recover  double  costs. 

Mr.  J.  Tallmadge  for  the  defendant. 

Mr.  P.  Ruyglex,  contra. 

Per  Curiam.  The  Statute  (1  N.  R.  L.,  155, 
sess.  24,  ch.  97),  gives  double  costs  only  where 
the  verdict  passes  for  the  defendant,  who  is 
sued  as  an  officer,  or  the  plaintiff  becomes  non- 
suit or  suffers  a  discontinuance  ;  not  where  the 
plaintiff  recovers  a  verdict  against  the  defend- 
ant. That  the  defendant  is  entitled  to  costs  at 
all,  depends  on  another  Act  (1  N.  R.  L.,  343, 
sess.  36,  ch.  96,  sec.  4),  which  is  silent  as  to 
double  costs.  The  defendant,  therefore,  can 
recover  only  single  costs. 

Motion  denied. 


168*]    *BIGELOW  v.  STEARNS. 

False  Imprisonment  —  Damages  Less  than  Fifty 
Dollars  —  Costs. 

In  an  action  for  false  imprisonment  only,  if  the 
plaintiff  recovers  damages,  though  less  than  $50,  he 
is  entitled  to  full  costs  in  this  court. 

Citation  —  Act,  sess.  36,  ch.  96,  sec.  6. 


was  an  action  for  false  imprisonment, 
J-  brought  against  the  defendant,  for  an  act 
done  in  his  office  as  a  justice  of  the  peace,  in 
which  the  plaintiff  recovered  $10  damages. 
Full  costs  in  this  court  having  been  taxed,  a 
motion  was  made  for  a  relaxation,  on  the 
Around  that  the  plaintiff  was  not  entitled  to 
more  costs  than  damages,  or  costs  of  the  Court 
of  C.  P.  merely. 
JOHNS.  REP.,  19. 


Per  Curiam.  This  is  an  action  for  false  im- 
prisonment only.  Though  false  imprisonment 
includes  an  assault,  it  does  not  follow,  e  con- 
verso,  that  an  assault  and  battery  includes  false 
imprisonment.  They  are  distinct  causes  of 
action.  The  6th  section  of  the  Statute  (sess. 
36,  ch.  96)  speaks  only  of  "actions  of  assault 
and  battery,  and  for  slanderous  words,"  in 
which  the  plaintiff, if  he  recovers  less  than  $50, 
can  recover  no  more  costs  than  damages.  Ac- 
tions of  assault  and  battery,  and  false  impris- 
onment, &c.,  are  expressly"  excepted  from  the 
provisions  of  the  4th  and  5th  sections  ;  and  in 
the  other  sections  nothing  is  said  about  those 
actions.  They  are  governed,  then,  by  the 
general  provision  of  the  1st  section  of  the  Act; 
and  we  are,  therefore,  of  opinion  that  in  an 
action  for  false  imprisonment  only,  if  the 
plaintiff  recovers  damages,  though  less  than 
$50,  he  is  entitled  to  full  costs. 

Motion  denied. 


JACKSON,  ex  dem.  ALLEN  ET  AL., 
v, 

BELL  ET  AL. 

Ejectment — Pleading — Practice. 

It  seems  that  the  lessor  in  ejectment  cannot  re- 
lease the  action. 

THIS  was  an  action  of  ejectment  brought  to 
recover  a  moiety  of  lot  No.  86,  in  the 
town  of  Willet.  The  cause  was  noticed  for 
trial  at  the  Cortlandt  Circuit,  June  *4  [*169 
last,  when  the  plaintiff  was  nonsuited,  for 
want  of  a  confession  of  lease, -entry  and  ouster. 
Mr.  Richardson,  for  the  defendants,  moved 
to  set  aside  the  nonsuit  and  all  subsequent 
proceedings,  and  for  leave  to  plead  a  release  to 
the  defendant  Bell  (the  other  two  defendants 
being  his  tenants),  from  Jeremiah  D.  Hayden, 
one  of  the  lessors  of  the  plaintiff,  son  and  heir 
of  B.  Hayden,  deceased,  from  whom  the  other 
two  lessors  derived  title,  by  virtue  of  a  pre- 
tended deed  from  B.  H.  to  F.  Runyan,  one  of 
the  lessors,  which  had  not  been  proved  or 
recorded,  prior  to  Feb.  20  last,  when  the 
release  was  dated  ;  but  of  which  fact  the 
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defendants'  attorney  was  not  informed  until 
about  June  1.  He  bad  offered  to  plead  the 
release  at  the  Circuit,  but  the  judge  refused  to 
receive  the  plea,  on  the  ground  that  the  release 
had  been  given  before  the  last  May  Term. 
The  affidavit  of  the  defendant  B.  further  stated 
that  since  the  Circuit  he  had  obtained  a  release 
from  F.  Runyan,  another  of  the  lessors,  of  all 
his  right  and  title  to  the  premises  in  question, 
and  that  Allen,  the  other  lessor,  claimed  title 
to  the  premises,  under  a  deed  from  Runyan, 
executed  whilst  the  defendant  B.  was  in  pos- 
session of  the  premises,  holding  adversely.  It 
appeared  that  issue  was  joined  in  the  cause,  in 
May,  1820. 

Mr.  11.  Sedgm'ck,  contra,  read  the  affidavit 
of  Allen,  one  of  the  lessors,  stating,  among 
other  things,  that  he  was  a  bonafde  purchaser 
of  the  premises  from  F.  Runyan  ;  and  that  the 
clerk  of  the  county  refused  to  record  his  deed, 
because  the  proof  of  the  execution  was  not  in 
due  form,  &c.  That  the  other  two  lessors  were 
not  beneficially  interested  in  the  suit,  but  were 
made  plaintiffs,  because  the  title  of  the  lessor 
A.  was  derived  under  them.  He  contended 
that  the  nonsuit  was  properly  granted.  (Ad- 
ams' Eject.,  290.)  The  plea  puis  darrien  con- 
tinuance, which  is  of  matter  arising  after  issue 
joined,  and  before  trial,  must  be  pleaded  with- 
out delay.  (Jackson  v.  Rich,  7  Johns.,  194.) 
The  reason  of  the  indulgence  as  to  such  pleas, 
in  cases  of  bankruptcy  or  insolvency  (2  Johns., 
294;  9  Johns.,  255),  does  not  apply  to  this  case. 
17O*]  Again  ;  the  releases  are  bad  :  *1. 
Because,  the  lessors  are  tenants  in  common 
with  Bell ;  and  one  tenant  in  common 
cannot  release  to  his  companion,  for  they 
have  separate  freeholds.  (Co.  Litt.,  192  b  ; 
Cruise  Dig.,  tit.  20;  Walk.  Convey.,  46.) 
2.  The  lessor  of  the  plaintiff  in  ejectment 
cannot  release  the  action.  James  Jackson  is 
the  real  party  on  the  record  ;  and  it  is  only  the 
real  party  on  the  record  who  can  release  the 
action.  In  Doe  v.  Brticer,  4  Maule  &  S.,  300, 
Lord  Ellenborough  observed,  that  though  for 
other  purposes  this  was  treated  as  a  fictitious 
action,  yet  as  matter  on  the  record,  it  must  be 
taken  as  really  between  the  parties  to  it. 

Per  Curiam.  We  are  not  satisfied  that  the 
defendant  has  shown  a  sufficient  excuse  for 
not  pleading  the  release  before  ;  but  as  we  see 
no  equity  or  justice  in  the  plea,  we  deny  the 
motion. 

Motion  denied. 

Cited  in— 3  Cow.,  79 ;  2  Wend.,  544 ;  41  Super.,  379 ; 
46  Mich.,  90. 


FILKINS  ?>.  BROCKWAY. 

Practice — Seal  of  Court — Cannot  be  Detached 
and  Affixed  to  Another  Writ. 

A  seal  of  the  court  which  has  been  once  used,  by 
beintf  affixed  to  process  which  has  been  filled  up, 
tli<  nifrli  not  issued  or  delivered  to  the  sheriff,  can- 
not be  aurnin  used,  by  beinj?  detached,  and  affixed  to 
another  writ ;  and  if  so  used,  the  writ  will  be  set 
aside. 

MOTION  to  set  aside  the  certiorari  which 
had   been   allowed  in   this  case,   on   the 
ground  that  the  seal  affixed  to  the  writ  had 
been  detached  from  process  to  which  it  had  i 
700 


been  before  affixed,  and  again  affixed  to  this 
writ.  The  affidavit  of  the  attorney  who  sued 
out  the  certiorari,  stated  that  the  seal  had  been 
taken  from  a  capias  ad  rexpondendvm,  which 
had  been  filled  up,  but  never  delivered  to  the 
sheriff. 

Per  Curiam.  We  deny  the  motion,  without 
costs  ;  but  we  think  proper  to  lay  down  this 
general  rule,  in  future  ;  that  a  seal  which  has 
been  used  by  being  affixed  to  any  process 
which  has  been  filled  up,  whether  such  proc- 
ess has  been  delivered  to  the  sheriff  or  not, 
cannot  be  again  used,  or  attached  to  another 
writ.  It  is  functus  officio,  and  to  allow  it  to 
be  again  used,  would  lead  to  improper  prac- 
tices, and  be  a  fraud  on  the  clerk's  office.  We 
intend  to  put  a  *stop  to  a  practice  so  [*1  7  1 
incorrect,  in  this  respect,  and  shall  set  aside 
any  writ  or  process  to  which  such  a  seal  shall 
be  so  affixed. 

Motion  denied. 

Cited  in— 1  Cow..  42 ;  18  Wend.,  634, 


IN  THE  MATTER  OF  DAVID  MARSH. 

Appeal — Act  to  Extend  Jurisdiction  of  Justices — 
Amount —  Costs. 

Under  the  "  Act  to  Extend  the  Jurisdiction  of 
Justices  of  the  Peace  "  (sess.  41,  eh.  94),  no  appeal 
lies  to  the  Court  of  Common  Pleas,  unless  the 
amount  of  the  verdict  or  judgment  rendered 
exceeds  the  sum  of  $25  exclusive  of  cost. 

Citation— Act,  sess.  41,  ch.  94,  sec.  17. 

MOTION  for  a  mandamus,  &c.,  directing 
the  Judges  of  the  Court  of  Common 
Pleas  of  Onondaga  to  vacate  a  rule  or  order 
made  by  that  court  to  quash  an  appeal  filed 
therein,  in  which  David  Marsh  was  appellant, 
and  Benjamin  Pearce  respondent.  It  appeared 
that  Pearce,  in  a  suit  before  a  justice  of  the 
peace,  against  Marsh,  recovered  a  verdict  for 
$25,  on  which  the  justice  gave  judgment  for 
$30.98.  Marsh,  under  the  "Act  to  Extend 
the  Jurisdiction  of  Justices  of  the  Pence,'" 
appealed  to  the  Court  of  C.  P.  of  the  county; 
and  the  parties  having  appeared  on  the  appeal, 
the  counsel  for  the  respondent  moved  that 
the  appeal  be  quashed,  on  the  ground  that 
it  appeared,  from  the  return  of  the  justice, 
that  the  verdict  and  judgment  were  for  no 
more  than  $25  exclusive  of  costs.  The  Court 
of  C.  P.  granted  an  order  quashing  the  appeal. 

Per  Curiam.  The  Act  (sess.  41,  ch.  94,  sec. 
17),  says  that  where  on  issue  joined  before  a 
justice,  in  a  suit  brought  under  the  Act,  judg- 
ment shall  be  rendered,  "either  by  verdict  or 
without  a  jury  trial,  for  above  the  sum  of 
$25,"  the  party  conceiving  himself  aggrieved, 
may  appeal  to  the  Court  of  C.  P.  The  object 
of  the  Act  was  to  extend  the  jurisdiction 
of  justices  of  the  peace  to  cases  whore  the 
damages  or  thing  demanded  exceeded  $25, 
but  not  exceeding  $50  ;  and  to  afford  a  remedy 
by  appeal,  in  such  case,  as  a  certiorari  would 
not  lie.  The  verdict,  in  this  case,  is  for  $25 
only  ;  and  it  is  the  amount  of  the  verdict  or 
judgment,  exclusive  *of  costs,  that  [*J72 
determines  the  right  of  appeal,  and  that  must 
JOHNS.  REP.,  19. 
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be  above  the  sum  of  $25.  The  order  of  the 
court  below  was,  therefore,  correct ;  and  the 
motion  must  be  denied,  with  costs. 

Motion  denied,  with  costs. 
Cited  in— 4  Cow.,  63;  5  Cow.,  291. 


BELLOWS  AND  HOPKINS  v.  PEARSON. 

Relationship  of   Plaintiff   to    Justice —  When 
Ground  for  Reversing  Judgment. 

That  the  justice  before  whom'a  suit  was  brought 
was  the  son-in-law  of  the  plaintiff;  and  persisted  to 
hear  and  decide  the  cause,  notwithstanding'  the 
defendant  objected  to  his  jurisdiction,  on  the 
ground  of  his  relationship  to  the  plaintiff,  is,  of 
itself,  evidence  that  the  trial  was  not  fair  and  im- 
partial, and  sufficient  ground  for  reversing  the 
judgment,  where  the  damages  given  are  excessive. 

IN  ERROR,  on  cerliorari  to  justice's  court. 
Pearson  brought  an  action  before  the  jus- 
tice against  B.  and  H.  for  breaking  his  look- 
ing-glass. The  defendant  B.  pleaded  in  abate- 
ment, that  he  was  an  attorney  of  this  court, 
and  that  this  court  was  sitting,  in  August 
Term,  when  the  summons  issued  against  him 
was  returnable.  This  plea,  on  demurrer,  was 
overruled  by  the  justice,  on  the  ground  that 
B.,  being  sued  jointly  with  another,  was  not 
entitled  to  his  privilege.  Both  defendants, 
when  they  appeared,  objected  that  the  justice 
was  the  son-in-law  of  the  plaintiff,  but  the 
objection  was  overruled.  The  plaintiff  proved 
that  the  defendants  broke  the  glass,  and  that 
it  cost,  when  new,  $10.50,  and  was  worth,  at 
the  time,  $6  or  $7.  The  justice  gave  judgment 
for  the  plaintiff  for  $25. 

Per  Curiam.  We  have  scrutinized  the  evi- 
dence, and  see  no  ground  for  exemplary  dam- 
ages. The  defendants  have  reason  to  com- 
plain that  the  damages  are  outrageously  excess- 
ive. That  the  justice  who  admitted  that  he 
was  the  son-in-law  of  the  plaintiff,  insisted  on 
retaining  jurisdiction,  was,  of  itself,  evidence 
that  the  trial  was  not  fair  and  impartial.  The 
judgment  ought,  therefore,  to  be  reversed. 

Judgment  reversed. 

Cited  in-21  Wend.,  64 ;  3  N.  Y..  550  :  12  Abb.  Pr.. 
349 ;  9  Leg.  Obs.,  49. 


173*]          *UNITED  STATES 
HANFORD    &    ELY. 
SAME  ».  J.  &  C.  HANFORD. 

Practice — Delay  of  Execution  for  a  Year  at 
Defendant's  Request — Scire  facias — New  Exe- 
cution— Clerical  Error — Amendment. 

Where  an  execution  is  delayed  for  more  than  a 
year  and  a  day,  at  the  request  or  with  the  consent 
of  the  defendant,  or  by  an  injunction  out  of  chan- 
cery, obtained  by  him,  the  plaintiff  may  take  out 
execution,  without  a  previous  scire  facias. 

Citation— S  Burr.,  660. 

A  JUDGMENT  was  docketed  in  the  first 
1A.  cause  Nov.  26,  1817,  and  in  the  second 
cause,  May,  28,  1817,  and  executions  issued  in 
Jan.,  1818.  Upon  the  application  of  the 
JOHNS.  REP.,  19. 


defendants,  the  executions  were  withdrawn, 
and  the  attorney  for  the  plaintiffs  consented  to 
receive  certain  securities,  and  apply  the  pro- 
ceeds, as  collected,  to  certain  other  bonds,  in 
his  hands,  and  the  above  judgments.  The 
amount  collected  not  being  sufficient  to  satisfy 
the  bonds  and  judgments,  the  attorney  of  the 
plaintiffs  called  on  the  defendants  to  adjust 
and  pay  the  amount  due  on  the  judgments. 
The  defendants  requested  indulgence,  from 
time  to  time,  promising  to  pay  the  balance  due. 
After  being  so  indulged  with  time  until  Jan., 
1821,  the  attorney  of  the  plaintiffs  issued 
executions  anew  ;  but,  by  .mistake,  the  name 
of  the  late  Chief  Justice  was  inserted  in  the 
teste  of  the  writ. 

Mr.  Van  Buren,  for  the  defendants,  moved 
to  set  aside  the  executions  for  irregularity  :  1. 
Because  they  were  tested  in  the  name  of  the 
former  Chief  Justice ;  and,  2.  Because  the 
judgments  had  not  been  revived  by  scire  facias. 
He  cited  2  Wils.,  82;  3  Salk.,  322;  Barnes, 
205  ;  1  Sell.  Pr.,  515. 

Mr.  J.  C.  Spencer,  contra,  asked  leave  to 
amend  the  executions,  by  inserting  the  name 
of  the  present  Chief  Justice,  on  reading  an 
affidavit  of  its  being  a  clerical  mistake.  He 
insisted,  that  as  the  delay  of  execution  was 
at  the  request  and  in  favor  of  the  defendants, 
it  was  not  necessary  to  sue  out  a  scire  facias. 
(2  Tidd.  Pr.,  1005  ;  2  Burr.,  660  ;  6Bac.  Abr., 
Scire  Facias,  C.) 

Per  Curiam.  The  plaintiffs  may  amend 
their  writs.  Where  the  execution  is  delayed 
for  a  year,  at  the  request  *and  for  the  [*  1  74 
benefit  of  the  defendant,  the  reason  of  the 
rule  requiring  a  scire  facias  does  not  apply. 
In  Mitchell  v.  One,  2  Burr.,  660,  the  Court  of 
K.  B.  said  that  the  rule  as  to  reviving  a  judg- 
ment above  a  year  old  was  to  prevent  surprise 
on  the  defendant  ;  and  that  where  he  himself 
had,  by  injunction,  or  other  methods,  tried  to 
delay  the  plaintiff,  he  ought  not  to  be  allowed 
to  take  advantage  of  it,  to  the  prejudice  of  the 
plaintiff.  Here  the  circumstances  are  equally 
strong  for  creating  an  exception  to 'the  rule. 
The  executions  had  been  delayed,  from  time 
to  time,  at  the  urgent  and  repeated  request  of 
the  defendants,  down  to  the  time  when  they 
were  delivered  to  the  sheriff.  There  was  no 
reason  or  necessity,  under  these  circumstances, 
for  issuing  a  scire  facias. 

Motion  denied. 


CLARK  c.  BELDEN. 

Practice — Amendment  to  Declaration  Changing 
Venue — Notice  of  Trial. 

Where  the  plaintiff  obtains  a  rule  to  amend  his 
declaration,  by  changing  the  venue,  the  notice  of 
trial  has  no  effect,  nor  is  the  defendant  bound  to 
take  notice  of  it,  until  he  has  received  notice  of  the 
change  of  venue. 

ON  the  first  day  of  the  last  May  Term,  the 
plaintiff  obtained  a  rule  to  amend  his 
declaration,  by  changing  the  venue  from  the 
County  of  Albany  to  the  County  of  Oneida, 
and  on  the  same  day,  being  May  7,  delivered  a 
notice  of  trial  to  the  agent  of  the  defendant's 
attorney,  in  N.  Y.,  for  the  Oneida  Circuit,  to 
be  held  June  11.  A  copy  of  the  rule,  and 
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notice  that  the  declaration  had  been  amended 
accordingly,  was  served  on  the  agent  of  the 
defendant's  attorney,  in  Utica,  May  29.  It 
appeared  that  the  defendant  resided  above 
100  miles  from  the  place  of  trial.  The  plaint- 
iff's attorney,  pursuant  to  the  notice  of  trial, 
proceeded  and  took  an  inquest  by  default,  at 
the  Oneida  Circuit. 

Mr.  Tracy,  for  the  defendant,  now  moved 
to  set  aside  the  inquest,  on  the  ground  that 
notice  of  the  amendment  and  change  of  venue 
was  not  served  on  the  agent  twenty-eight  days 
before  the  time  of  trial.. 
1  75*]  *Mr.  Johnson,  contra. 

Per  Curiam.  The  service  of  the  notice  of 
trial  had  no  effect,  nor  was  the  defendant 
bound  to  take  notice  of  it,  until  he  had  re- 
ceived notice  of  the  change  of  venue  ;  and 
when  that  was,  in  fact,  given  to  the  agent 
of  the  defendant's  attorney,  there  were  not 
twenty-eight  days  before  the  Oneida  Circuit. 
The  motion  is  granted. 

Motion  granted. 


UDALL 
THE  TRUSTEES 'OF  BROOKLYN. 

Village  of  Brooklyn —  Wliat  Included  in  Kings 
County. 

Kings  County,  of  which  the  village  of  Brooklyn 
is  part,  includes  all  the  wharves,  docks,  and  other 
artificial  erections,  on  the  East  .River,  opposite  to 
the  City  of  N.  V.,  though  west  of  the  natural  low 
water  mark  on  the  Nassau  or  Long  Island  shore ; 
and  the  jurisdiction  of  that  village  extends  to  the 
actual  line  of  low  water,  whether  formed  by  natural 
or  artificial  means. 

See  the  next  case. 

IN  ERROR,  on  cerliorari  to  a  justice's  court. 
The  Trustees  of  the  village  of  Brooklyn,  in 
the  County  of  Kings  brought  an  action  of  debt 
against  Udall,  the  plaintiff  in  error,  to  recover 
the  penalty  of  $25,  for  the  breach  of  an  ordi- 
nance of  the  village  of  Brooklyn,  in  exercising 
the  office  of  a  measurer  of  grain,  for  hire,  &c., 
without  being  licensed  by  the  Trustees  of  the 
village.  By  the  Act  of  Apr.  12,  1816  (sess. 
39,  ch.  95),  the  freeholders  and  inhabitants  of 
B.,  within  certain  limits,  were  declared  to  be 
a  Corporation,  by  the  name  of  the  Trustees  of 
the  Village  of  Brooklyn,  with  various  powers, 
to  make  by-laws,  ordinances,  &c.  The  west 
boundary  of  the  village,  being  the  section  of 
the  town  of  B.  called  the  "  Fire  District,"  was 
the  East  River.  The  plaintiffs  passed  an  ordi- 
nance, declaring  that  if  any  person  not  hold- 
ing the  appointment  of  weighmaster,  or  meas- 
urer, under  the  trustees,  &c.,  should  exercise 
the  office,  &e  ,  he  should  forfeit  and  pay  $25, 
&c.  It  was  proved  that  the  defendant  acted 
as  a  public  measurer  Apr.  14,  1819,  in  a  store, 
standing  on  a  large  dock  or  wharf,  erected 
twenty-five  or  thirty  years  ago,  the  west  end 
17(>*J  *of  which  extended  between  ten  and 
twenty  feet  west  of  low  water  mark,  being 
made  land.  It  did  not  appear  that  the  City  of 
N.  Y.  had  ever  exercised  jurisdiction  in  the 
place  where  the  defendant  acted  as  a  measurer. 
The  property  had  been  always  assessed  and 
paid  taxes  to  Brooklyn.  There  were  many 
other  houses  and  stores  erected  on  made 
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ground,  west  of  the  ancient  low  water  mark, 
which  had  paid  taxes  to  B. 

The  defendant  was  admitted  to  be  a  licensed 
measurer  in  the  City  of  N.  Y. ;  and  to  show 
that  the  place  where  he  acted  as  measurer  was 
within  the  boundary  of  the  City  of  N.  Y..  he 
gave  in  evidence  the  charter  of  that  City,  by 
which  is  granted  to  N.  Y.  all  the  vacant  and 
unappropriated  ground  lying  on  Nassau  (or 
Lonjr)  Island,  from  high  water  to  low  water 
mark,  contiguous  and  fronting  to  the  City, 
from  The  Wallabout  to  the  west  side  of  the 
Redhook  and  the  Old  Ferry,  on  both  sides  of 
the  East  River  ;  and  the  eastern  boundary  of 
the  City  is  described  as  extending  across  the 
East  River  or  Sound  to  Nassau  Island,  to  low 
water  mark  there  (including  certain  islands), 
and  from  thence  all  along  Nassau  Island 
shore,  at  low  water  mark,  unto  the  south  side 
of  the  Redhook.  The  defendant  also  pro 
duced  and  read  the  "  Act  to  Divide  this  State 
into  Counties"  (sess.  36,  ch.  39),  by  which  the 
limits  of  the  County  of  N.  Y.  are  described  as 
beginning  at  Spuyten  Duyvel  Creek,  where  the 
same  empties  itself  into  the  Hudson  River  on 
the  Westchester  side  thereof,  at  low  water, 
wherever  the  same  now  is,  or  hereafter  may 
be,  and  so  running  along  the  said  creek,  at 
low  water  mark,  as  aforesaid,  on  the  West- 
Chester  side  thereof,  unto  the  East  River  or 
So'.ind  ;  and  from  thence  to  cross  over  to 
Nassau  Island,  to  low  water  mark  there,  as 
aforesaid  (including  certain  islands);  and  from 
thence  along  Nassa-u  Island  shore,  at  low  water 
mark  as  aforesaid,  unto  the  south  side  of 
Redhook,  &c.  And  the  County  of  Kings  is 
bounded  northerly  by  the  County  of  N.  Y., 
&c. 

The  justice  gave  judgment  for  the  plaintiffs 
below. 

Mr.  Goodenow,  for  the  plaintiff  in  error,  con- 
tended that,  according  to  the  charter  of  the 
City  of  N.  Y.,  and  the  *laws  of  the  [*177 
State,  the  limits  of  the  City  of  N.  Y.  extended, 
on  the  east  side,  to  low  water  mark  on  Nassau 
Island,  or  the  Brooklyn  shore,  and  included 
the  place  in  which  the  plaintiff  in  error  exer- 
cised the  office  of  measurer  ;  and  that  he  was, 
therefore,  within  the  jurisdiction  of  the  City. 
The  erection  of  a  wharf  or  dock  in  the  river, 
beyond  low  watermark,  was  clearly  not  a  case 
of  alluvion,  which  might  draw  after  it  the 
jurisdiction  of  Brooklyn. 

Mr.  Wells,  contra,  said  that  the  claim  of 
jurisdiction  now  set  up  would  extend  to  low 
water  mark  on  the  shore  of  Long  Island,  so  as 
to  include  the  whole  line  of  wharves,  docks, 
houses  and  stores,  in  Brooklyn,  which  extend 
into  the  river,  beyond  the  natural  low  water 
mark.  But  the  language  of  the  Act  defining 
the  limits  of  the  County  of  N.  Y.,  showed 
that  it  was  intended  to  give  the  jurisdiction  of 
the  water  merely  to  N.  Y.;  that  is,  to  low 
water  mark,  as  it  then  was,  or  might  be  there- 
after ;  not  a  fixed  line,  but  as  it  might  be 
varied,  from  time  to  time,  by  natural  causes, 
or  artificial  means,  changing  with  the  flux  and 
reflux  of  the  tide.  It  was  not  meant  to  in- 
clude alluvion,  nor  ground  made  by  wharves 
and  docks. 

Again  ;  this  wharf  had  existed  above  twenty- 
five  years,  and  long  before  the  Act  of  1813. 
The  property  in  the  ground  on  which  it  was 
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built  was  no  doubt  derived  from  the  Corpora- 
tion of  N.  Y. ;  but  that  was  merely  a  question 
of  jurisdiction,  which,  he  contended,  must 
vary  with  the  change  of  low  water  mark, 
whether  produced  by  natural  or  artificial 
means 

The  evidence  of  user  on  the  part  of  Brook- 
lyn, and  of  non-user  on  the  part  of  N.  Y.,  is 
strongly  against  the  latter.  The  practical  line 
is  to  be  taken,  in  fixing  the  limits  of  jurisdic- 
tion, in  contradistinction  to  an  imaginary  or 
air  line.  (Ely  v.  Parsons,  2  Day,  332.)  The 
Act  incorporating  the  Village  of  Brooklyn, 
and  the  erecting  the  "Fire  District,"  shows 
that  this  place  was  considered  as  within  Brook- 
lyn, and  it  has  always  been  taxed  there,  but 
never  by  N.  Y.  The  rights  of  wharfage  have 
also  been  uniformly  exercised  in  the  former 
place,  but  never  in  the  latter.  The  Trustees 
of  Brooklyn  have  power  to  appoint  measurers, 
1  78*]  *&c. ;  and  it  is  on  these  wharves,  or  in 
these  stores,  that  they  generally  exercise  their 
functions.  Besides,  the  ordinances  of  the  Cor- 
poration of  N.  Y.  reach  to  the  wharves  and 
docks  of  Brooklyn. 

Mr.  Edwards,' in  reply,  observed  that  this 
was  not  a  question  as  to  the  limits  of  the 
County  of  N.  Y.,  according  to  the  Act  of  the 
Legislature,  but  as  to  the  boundary  and  juris- 
diction of  the  City,  under  its  charter  This 
boundary  extends  on  the  east,  to  "low  water 
mark  "  on  Long  Island.  The  limits  or  bound- 
aries of  Brooklyn  are  nowhere  distinctly  de- 
fined ;  though  a  special  jurisdiction,  called 
the  "  fire  ward,"  was  erected  within  certain 
limits,  for  the  purposes  of  police  or  prudential 
regulation.  Low  water  mark  is  a  certain 
boundary,  which,  though  it  may  be  gradually 
changed  by  the  operation  of  nature  cannot  be 
varied  by  the  acts  of  individuals. 

Per  Curiam.  This  was  an  action  for  a 
penalty,  for  violating  the  by-law  of  the  village 
of  Brooklyn,  in  assuming. to  exercise  the  office 
of  measurer  of  grain,  without  a  license  from 
the  Trustees.  The  defense  was,  that  the  act 
complained  of  was  done  in  a  store,  on  a  wharf 
or  dock,  west  of  the  natural  low  water  mark 
of  the  East  River,  on  the  Nassau,  or  Long 
Island  shore,  and  not  within  the  limits  of 
Brooklyn.  We  are  of  opinion  that  Kings  Co. 
includes  all  the  wharves  and  made  land  on  the 
Long  Island  shore  of  the  East  River,  as  well 
as  natural  alluvion,  to  the  actual  line  of  low 
water.  The  judgment  of  the  court  below 
must,  therefore,  be  affirmed. 

Judgment  affirmed. 

Cited  in-17  Wend.,  661 ;  36  N.  Y.,  665 :  3  Trans. 
App.,  282 ;  43  Barb..  56. 


179*]  *STRYKER 

v. 

THE   MAYOR,  &c.,  of  the  CITY    OF  NEW 
YORK. 

Oity  and  County  of   New    York — What    they 
Include. 

The  City  and  County  of  N.  Y.  includes  the  whole 
of  the  rivers  and  habor,  adjacent  to  the  City,  to 
actual  low  water  mark  on  the  opposite  shores,  as 
;he  same  may  be  formed,  from  time  to  time,  by 
docks,  wharves,  and  other  permanent  erections: 
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and  although  the  jurisdiction  of  the  City  does  not 
extend  so  a^  to  include  such  wharves  or  artificial 
erections,  yet  it  extends  over  the  ships  and  vessels 
floating:  on  the  water,  thoug-h  they  maybe  fastened 
to  such  wharves  and  docks.  See  the  last  case. 

Citation— 19  Johns.,  175. 

IN  ERROR,  on  certiorari  to  a  justice's  court. 
The  Mayor,  Aldermen  and  Commonalty  of 
the  City  of  N.  Y.,  brought  an  action  of  debt 
against  Stryker  before  one  of  the  assistant 
justices  of  the  City  of  N.  Y.,  to  recover  a 
penalty  of  $50,  for  breach  of  an  ordinance  of 
the  Corporation  of  N.  Y.,  in  acting  as  a  public 
measurer  of  grain,  within  the  City  and  County 
of  N.  Y. ,  without  being  licensed.  The  de- 
fendant demanded  a  trial  by  jury. 

At  the  trial,  it  was  proved  that  the  defend- 
ant, who  was  a  licensed  measurer  of  the  village 
of  Brooklyn,  measured  grain  on  board  of  a 
vessel  made  fast  to  the  end  of  a  wharf  or  dock, 
on  the  East  River,  on  the  Brooklyn  or  Long 
Island  shore  ;  and  that  the  vessel  lay  to  the 
west  of  the  usual  low  water  mark.  The 
defendant  offered  to  prove  that  the  County  of 
of  Kings  had  always  exercised  jurisdiction 
over  vessels  fastened  to  the  wharves  or  docks 
in  Brooklyn  ;  and  that  the  sheriff,  coroners 
and  magistrates  of  Brooklyn,  had  frequently 
served  process  on  board  of  vessels  so  situated; 
but  the  justice  refused  to  hear  the  evidence. 
The  defendant's  counsel  read  in  evidence  the 
Act  of  the  Legislature,  passed  Apr.  2,  1801 
(sess.  24,  ch.  108),  vesting  certain  powers  in 
the  freeholders  of  part  of  the  town  of  Brook- 
lyn, within  certain  limits,  the  west  line  being 
the  East  River,  for  the  purpose  of  extinguish- 
ing fires,  called  the  "  Fire  District;"  and  also 
an  Act  passed  Apr.  12,  1816,  incorporating  the 
village  of  Brooklyn,  and  bounding  the  village 
by  the  East  River  ;  and  it  was  contended  that 
these  Acts,  having  been  passed  since  the  divis- 
ion of  the  State  into  counties,  the  village  of 
Brooklyn  had  jurisdiction  over  all  docks  and 
wharves  on  the  river,  as  they  then  existed. 
But  the  justice  charged  the  jury  that  the  juris- 
diction of  the  City  of  N.  Y.  extended  to  low 
water  mark,  on  the  Long  Island  shore,  so  as 
to  include  the  place  in  question  ;  and  the  jury 
*accordingly  found  a  verdict  for  the  [*18O 
plaintiffs,  on  which  the  justice  gave  judgment. 

Mr.  Wells,  for  the  plaintiff  in  error,  con- 
tended that  Brooklyn  had  so  long  exercised 
jurisdiction  over  the  wharves  and  docks  in 
the  East  River,  on  the  Long  Island  shore,  and 
that  with  the  tacit  acquiescence  of  N.  Y.,  that 
the  latter  ought  now  to  be  precluded  from 
raising  any  objection  to  it.  That  if  Brooklyn 
had  such  jurisdiction  over  the  wharves  and 
docks,  it  followed,  as  a  necessary  consequence, 
that  it  extended  to  vessels  attached  to  those 
wharves  or  docks.  That  this  construction 
was  most  reasonable,  and  ought  to  be  adopted, 
in  order  to  avoid  the  many  evils  and  incon- 
veniences which  would  arise  from  considering 
vessels  so  situated  as  within  the  jurisdiction 
of  the  City  of  N.  Y.  The  river  at  certain 
times  is  impassable,  and  the  ferry  boats  are 
laid  up  during  the  night ;  and  if  vessels  lying 
at  the  wharves  at  Brooklyn  are  not  within  the 
jurisdiction  of  that  place,  criminals  of  every 
sort  might,  for  a  time,  find  an  asylum  on  board 
of  them,  and  bid  defiance  to  the  magistrates 
and  officers  of  justice. 
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Messrs.  Sherman  and  Goodenow,  contra,  in- 
sisted that  the  natural  low  water  mark  on  the 
Long  Island  shore,  being  a  fixed  and  certain 
boundary,  given  by  the  charter  of  N.  Y., 
could  not  be  changed  by  any  artificial  erec- 
tions of  individuals,  nor  even  by  the  Legisla- 
ture. That  even  if  it  should  be  admitted  that 
Brooklyn  had  jurisdiction  over  the  wharves 
and  docks  or  permanent  erections  on  the  shore, 
it  did  not  follow  that  it  extended  also  to  vessels 
lying  on  the  water  of  the  river,  though  they 
might  be  fastened  to  those  wharves. 

Per  Curiam.  This  case  is  clearly  distin- 
guishable from  that  of  Udall  v.  The  Village  of 
Brooklyn,  just  decided.  The  City  and  County 
of  N.  Y.  includes  the  whole  of  the  rivers  and 
harbor,  to  actual  low  water  mark,  on  the 
opposite  shores ;  and  although  permanent 
erections,  such  as  wharves  and  storehouses, 
may,  from  time  to  time,  vary  the  line  of  juris- 
diction, yet  it  cannot  be  allowed  that  Brook- 
lyn is  to  be  extended  by  means  of  a  floating 
181*]  vessel  in  the  river,  *al though  she  may 
be  fastened  to  the  dock.  The  vessel,  in  this 
case,  was  in  the  City  of  N.  Y.;  and  the  defend- 
ant below  was  not  licensed  there  to  do  the  act 
complained  of.  The  judgment  ought  to  be 
affirmed. 

Judgment  affirmed. 

Cited  in -36  N.  Y.,  665 ;  3  Keyes,  445 ;  1  Abb.  App. 
Dec.,  26 :  3  Trans.  App.,  282, 306. 


UNDERWOOD    v.   P.  G.    STUYVESANT. 

Lease  N.  Y.  City — Lessors  Obstruction  of  Street 
— Street  Laid  out  by  Him — Streets  Superseded 
by  others  Laid  out  by  Commissioners. 

The  defendant  being  owner  of  a  tract  of  land  in 
the  City  of  N.  Y.,  surveyed  and  laid  out  the  same 
into  streets  and  squares  for  building  loi  s,  and  leased 
some  of  the  lots  according1  to  the  map  of  this 
survey,  which  lots  were  bounded  on  one  side  by  a 
street,  as  described  on  the  map,  though  not  actually 
opened;- but  the  plan  of  these  streets  was  never 
accepted  or  approved  by  the  Corporation  ;  and  the 
commissioners  appointed  by  the  Act  of  the  Legisla- 
ture of  Apr.  3, 1807,  among  other  parts  of  the  City, 
laid  out  tni<  tract  in  a  different  manner,  and  cross- 
ing the  proposed  streets  in  different  directions,  and 
which  plan  of  the  commissioners  was  by  the  Act 
declared  to  be  conclusive.  The  defendant,  who  had, 
after  giving  a  lease,  partially  opened  the  street  pro- 
posed t>y  him,  and  mentioned  in  the  lease,  after  the 
report  of  the  commissioners,  shut  up  the  street  by  a 
fence.  Held  that  the  lessee  could  not  maintain  an 
action  against  him  for  obstructing  his  right  of  way 
through  the  proposed  street— there  being  another 
reasonable  and  convenient  way  left  open  from  the 
premises,  to  an  old  established  public  highwiiy  or 
street:  especially,  as,  by  an  Act  of  the  Legislature,  no 
streets  in  the  City  of  N.  Y.,  laid  out  by  individuals, 
could  be  established  as  public  streets,  until  they 
were  approved  and  accepted  by  the  Corporation. 

Citation— Act,  Apr.  3, 1807. 

THIS  was  an  action  of  trespass  on  the  case, 
for    obstructing   "a    certain    street,    or 
private  way,  called  Peter  Street,"  &c.,  tried 
at  the  N.  Y.  sittings,  in  Dec.,  1819,  before  Mr. 
Jwtice  Wood  worth. 

Petrus  Stuyvesant,  the  father  of  the  defend- 
ant, being  owner  of  a  large  tract  of  land  in  the 
ninth  ward  of  the  City  of  N.  Y.,  called  Peters- 
field,  in  the  year  1796,  caused  the  whole  to  be 
surveyed,  and  a  map  thereof  made,  on  which 
the  tract  is  described  as  laid  out  and  divided 
into  streets,  blocks  and  building  lots.  None 
of  the  streets  so  laid  down  were  ever  adopted 
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or  authorized  by  the  Corporation  of  the  City, 
or  any  other  public  authority,  as  public  streets 
or  highways.  Among  other  streets  laid  down 
on  this  map,  was  one  contemplated  to  be  sixty 
feet  wide,  from  the  Bowery  to  the  East  River, 
crossing  Judith  Street,  which  was  intersected 
by  Peter  Street,  and  thence  run  southerly  to 
Stuyvesant  Street.  On  Apr.  30,  1796,  Petrus 
Stuyvesant  leased  two  house  lots  to  Edward 
Richards,  and  his  assigns,  for  forty  two  years, 
described  as  numbers  seven  and  eight,  of  the 
Peterstield  farm,  "bounded  on  the  west  by 
Bowery  Lane,  northerly  by  Peter  Street,"  &c*; 
and  which  leases  were  assigned  to  the  plaint- 
iff. Petrus  Stuyvesant  died  in  1805,  having 
devised  the  whole  of  Petersfield  to  the  defend- 
ant, who,  afterwards,  leased  to  the  plaintiff  lot 
No.  *49,  bounded  northerly  on  Peter  [*182 
Street,  &c.,  for  the  term  of  forty-two  years, 
from  Nov.  1,  1804,  referring  to  the  same  map 
and  survey  ;  and  Oct.  1.  1806,  the  defendant 
executed  a  lease  to  James  Turner,  of  lot  No. 
48,  "  on  the  south  side  of  Peter  Street,"  &c., 
for  the  term  of  twenty-one  years,  referring  to 
the  same  map  and  survey,  &c.,  and  which 
lease  was  duly  assigned  to  the  plaintiff.  In 
each  of  these  leases  was  a  covenant,  by  which 
the  lessee,  and  his  assigns,  covenanted  to  level 
and  pave  the  streets  on  which  the  lots  were 
bounded,  to  the  middle  thereof,  in  frout  of  the 
lot,  as  the  Corporation  should  direct.  The 
lessee,  Richards,  erected  a  house  on  his  lot, 
fronting  on  the  Bowery,  about  the  date  of  his 
lease  ;  Peter  Street  was  not  then  opened  at  all; 
but  a  few  years  after  it  was  opened  from  the 
Bowery  as"  far  eastward  as  the  rear  of  Rich- 
ard's lot ;  and  was  afterwards,  progressively, 
until  about  1804,  opened  as  far  as  Judith 
Street ;  but  the  space  between  Peter  Street 
and  Stuyvesant  Street  lay  chiefly  in  common. 
Pursuant  to  the  Act  of  Apr.  3,  1807  (sess.  30, 
ch.  115),  "  Relative  to  Improvements  touching 
the  Laying  out  of  Streets  and  Roads  in  the 
City  of  N.  Y.,"  the  commissioners  thereby 
appointed,  in  1811,  laid  out,  among  other 
parts  of  the  City,  the  whole  of  the  Peters- 
field  tract,  into  streets  and  avenues,  with- 
out any  regard  whatever  to  the  plan  of  Petrus 
Stuyvesant,  as  designated  in  his  said  map. 
Among  these  streets  and  avenues,  so  laid  out 
by  the  commissioners,  is  the  Third  Avenue, 
opened  in  1815,  commencing  at  the  Bowery, 
south  of  Peter  Street,  and  intersecting  Peter 
Street,  between  the  Bowery  and  Judith  Street, 
and  is  one  of  the  great  public  roads  leading  to 
Harlem.  The  commissioners  also  laid  out 
another  street,  called  Ninth  Street,  leading 
from  the  Bowery  to  Third  Avenue,  crossing 
Peter  Street,  and  the  lots  demised  and  occu- 
pied by  the  plaintiff  ;  and  a  very  considerable 
portion  of  which  lots  will  be  taken  into  Ninth 
Street,  whenever  it  shall  be  actually  laid  open. 
In  Aug.,  1815.  the  defendant  erected  a  fence 
across  Peter  Street,  in  a  line  with  the  eastern 
extremity  of  the  plaintiff's  lots,  and  built  a 
house  on  the  Third  Avenue,  standing  partly 
on  Peter  Street,  by  means  of  which  all  passing 
from  the  plaintiff's  *lots  easterly  to  [*  1 83 
Third  Avenue,  over  Peter  Street,  was  pre- 
vented. The  plaintiff,  under  the  several 
demises  of  the  four  lots  above  mentioned, 
claimed  a  right  of  way  over  what  is  called 
Peter  Street,  eastwardly,  as  far  as  the  river,  or 
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at  least  as  far  as  Third  Avenue;  and  this  action 
was  brought  for  a  continuance  of  the  obstruc 
tion  so  caused  by  the  defendant,  from  Dec.  27, 
1815,  to  July  21,  181&,  the  time  laid  in  the 
declaration. 

The  judge  charged  the  jury  that  the  plaint- 
iff had  a  right  of  way,  eastwardly,  from  the 
rear  of  his  lots,  over  Peter  Street,  to  the  extent 
of  that  street,  as  it  existed  at  the  time  the 
leases  were  made ;  that  this  right  depended  on 
the  construction  to  be  given  to  the  leases  by 
which  the  lots  are  bounded  on  Peter  Street ; 
that  in  his  opinion  there  was  an  implied  grant 
of  a  right  of  way  to  the  lessee  over  that  street, 
not  only  from  the  four  lots  to  the  Bowery 
Lane,  but  also  eastwardly,  as  far  as  Peter 
Street,  had  been  opened  at  the  time  the  leases 
were  respectively  executed  ;  and  that  the  de- 
fendant had  no  right  to  erect  the  fence,  as  he 
had  done,  and  prevent  the  plaintiff  from  pass- 
ing eastwardly  from  his  lots  to  Third  Avenue. 
The  jury  found  a  verdict  for  the  plaintiff  for 
$200  damages. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  Slosson,  for  the  defendant.  The  ground 
is  admitted  to  be  the  property  of  the  defend- 
ant. 

A  right  of  way  over  the  ground  of  another, 
may  be  acquired,  either  by  grant,  by  prescrip- 
tion, or  by  implication  or  necessity.  (Cruise's 
Dig.,  tit.  24,  sees.  6-11 ;  1  Saund.,  3'23,  n.  6  ; 
Willes,  287  ;  6  Mod.,  6.)  No  prescription  is 
pretended  in  this  case.  Has  the  plaintiff, then, 
a  right  of  way  by  grant  ?  The  leases  do  not, 
in  words,  give  any  such  right  or  interest  in  the 
land  ;  and  such  a  right  or  interest  cannot  pass, 
except  by  express  words.  That  the  lots 
demised  were  bounded  eastwardly  on  Peter 
Street,  cannot  give  such  a  right ;  for  bounding 
on  the  property  of  another,  ex  vi  termini,  ex- 
cludes that  property.  (Jackson  v.  Hathaway, 
15  Johns..  447  ;  Clap  v.  M'Neil,  4  Mass.,  589.) 
The  covenant  to  repair  the  street  in  front  of 
184*]  the*lots,  contemplated  the  contingency 
of  its  being  accepted  by  the  Corporation,  other- 
wise the  covenant  was  to  have  no  effect.  A 
street  means  a  public  way,  communis  strata  via. 
It  will  not  be  denied  that  this  was  a  private 
way  ;  and  it  is  mere  description  that  the  prem- 
ises are  bounded  on  land  of  the  defendant 
which  he  uses  as  a  private  way. 

Is  there,  then,  a  right  of  way,  by  necessary 
implication  ?  Such  a  right  is  created  by,  and 
confined  to,  the  necessity  of  the  case  ;  and 
that  necessity  is,  that  the  lessee  must  have  a 
way  from  the  property  to  a  public  road  or  high- 
way. (3  Com.  Dig.,  Chemin,  D,  3,  4.)  Where 
a  party  insists  on  a  right  of  way  by  necessity," 
it  is  a  good  answer  to  say  that  he  has  another 
way  to  his  land.  A  person  claiming  aright  of 
way,  must  show  a  terminus  a  quo  and  a  ter- 
minus ad  quern.  A  right  of  way  to  Peter  Street, 
would  not  give  a  right  to  set  a  foot  on  Judith 
Street,  or  easterly,  over  the  property  of  the 
defendant.  (Yelv.,  1«3,  164,  ;  3  Com.  Dig., 
Chemin,  D,  2 ;  1  Mod.,  190.) 

2.  An  action  for  the  continuance  of  a  nui- 
sance cannot  be  supported,  where  the  parties 
are  the  same,  without  showing  a  former  action 
and  recovery.  (Cro.  James,  531  ;  Yelv.,  142, 
143  ;  Dyer  b,  p.  17 ;  1  Cora.  Dig.,  303,  Action 
on  the  Case,  A,  b.) 
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3.  The  damages  are  excessive.  There  was 
no  evidence  of  any  damage  or  inconvenience 
sustained  by  the  plaintiff.  The  way  was  never 
used  by  him,  and  the  obstruction  was  only  for 
a  few  months. 

Mr.  T.  A.  Emmet.  The  word  "street,"  ex 
m  termini,  means  a  public  way  ;  and  though 
the  words  of  the  declaration  make  it  uncertain 
whether  it  was  a  public  or  private  way,  yet  it 
is  now  made  certain  by  the  verdict.  In  a  case 
tried  before  Lord  Kenyon,  in  London  (11 
East,  374,  375,  n.),  where  a  street  was  left  open 
to  the  public  for  six  years,  it  was  held  suffi- 
cient to  make  it  a  public  way.  Here,  the 
street  was  open  from  1804  to  1815.  The  plaint- 
iff, then,  or  any  other  individual,  who  may  be 
injured  by  the  plaintiff's  obstructing  this 
street,  is  entitled  to  an  action.  There  may  be 
a  right  of  way  arising  by  implication,  as  well 
as  from  necessity.  And  the  intent  may,  in 
this  case,  be  implied  from  the  language  of  the 
*Iease,  and  the  map  annexed  to  it.  The  [*  1 85 
plaintiff  claims  the  right  of  way  as  an  ease- 
ment, appurtenant  to  the  premises  demised, 
not  as  an  interest  in  the  land  of  the  defendant. 

If  the  plaintiff  shows  that  he  has  been  in- 
jured, and  sustained  damage  by  the  act  of  the 
defendant,  he  is  entitled  to  support  this  action, 
whether  there  has  been  a  former  recovery  or 
not.  In  the  first  action,  the  damages  are, 
most  probably,  nominal  ;  and  by  bringing  a 
second  action  for  the  continuance  of  the  nui- 
sance, the  plaintiff  merely  waives  the  nominal 
damages  for  the  first  erection,  and  smart  money 
for  the  continuance  of  it ;  but  not  the  dam- 
ages he  has  actually  sustained  by  the  continu- 
ance of  the  obstruction.  If  the  plaintiff  proves 
injury  and  damage,  he  cannot  be  deprived  of 
his  action. 

Mr.  D.  B.  Ogden,  in  reply,  said  that  it  could 
not  have  been  the  understanding  of  the  parties 
that  what  was  designated  on  the  map  as  Peter 
Street,  should  certainly,  and  at  all  events, 
become  a  street  or  public  way  ;  for  they  both 
well  knew  that,  by  the  Act  of  1799,  no  street 
could  become  a  public  way,  until  it  was  ac- 
cepted and  approved  by  the  Corporation.  The 
case  cited  from  East  can  have  no  application, 
unless  it  is  also  shown  that  by  statute  no  street 
can  become  public  unless  accepted  by  the  Cor- 
poration of  London. 

It  is  said  the  plaintiff  has  a  right  of  way. 
But  to  what  place  ?  Judith  Street  has  never 
been  opened.  It  is  part  of  a  large  pasture 
field,  and  exists  merely  on  the  map.  By  the 
Act  of  1817,  after  the  report  of  the  commis- 
sioners was  confirmed,  there  could  be  no  other 
streets  than  what  were  laid  out  on  their  map. 
The  words  of  the  lease  are  merely  descriptive; 
they  contain  no  grant  of  a  right  of  way.  A 
right  of  way,  by  necessity,  to  the  Bowery 
road,  is  admitted.  Such  a  right  of  way  was 
never  denied  to  the  plaintiff,  nor  has  he  been 
disturbed  in  the  possession  of  it.  But  suppose  • 
that  the  plaintiff  has  a  right  of  way  along 
Peter  Street,  he  cannot  recover  in  this  action. 
He  must  first  bring  an  action  for  erecting  the 
nuisance,  and  if  he  recovers  and  establishes 
the  fact  of  its  being  a  nuisance,  he  may  then 
have  his  action  for  its  continuance.  It  is  con- 
trary to  all  principle  *to  bring  an  action,  [*  186 
in  the  first  instance,  for  a  continuance  of  a 
nuisance. 
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RLATT,  J.,  delivered  the  opinion  of  the  court: 

From  the  best  consideration  which  I  have 
been  able  to  give  to  this  case,  I  incline  to  the 
opinion  that  the  plaintiff  has  no  right  of 
action.  The  original  survey  and  map  show 
that  Petrus  Stuyvesaut  formed  a  plan  for  lay- 
ing out  streets  over  his  land  in  1796  ;  but  we 
must  intend  that  every  person  knew  that  those 
streets  could  not  be  established  as  public 
streets  of  the  City,  unless  they  were  sanctioned 
by  the  Corporation,  or  other  public  agents 
having  such  powers.  The  plan  was  considered 
as  a  proposition  which  the  Corporation  would 
undoubtedly  adopt  and  sanction,  as  the  City 
gradually  extended.  There  is  no  pretense  of 
any  fraud  or  deception  on  the  part  of  the 
defendant  or  his  father.  It  must  have  been 
well  understood  by  the  parties  to  those  leases 
that  the  ground  marked  for  the  proposed 
streets  was  to  be  given  and  appropriated  for 
that  purpose,  provided  the  streets  were  sanc- 
tioned and  adopted  by  public  authority.  The 
implied  contract,  on  the  part  of  Mr.  Stuyves- 
ant,  was  substantially  this  :  I  engage  to  give 
the  ground  for  the  streets,  according  to  the 
map,  upon  condition  that  the  Corporation  shall 
ratify  it. 

By  the  map  of  the  City,  made  by  Goerck 
and  Maugin,  City  Surveyors,  in  Nov.,  1803, 
the  streets  planned  by  Mr.  Stuyvesant  are  all 
laid  down,  but  with  an  explanatory  note, 
stating  that  none  of  those  streets  had  been 
approved  and  opened  by  the  Corporation,  and 
"  they  are,  therefore,  to  be  considered  subject 
to  such  future  arrangements  as  the  Corporation 
may  deem  best  calculated  to  promote  the 
health,  introduce  regularity,  and  conduce  to 
the  convenience  of  the  City." 

The  parties  mutually  contracted  with  a  ref- 
erence to  the  contingency,  whether  the  gov- 
ernment would  or  would  not  sanction  the 
streets  proposed  by  the  proprietor.  Suppose, 
then,  that  the  Corporation  had  expressly  re- 
jected the  plan  of  Mr.  Stuyvesant,  and  had 
laid  out  streets  over  the  same  ground,  on  an 
entirely  different  plan  ;  would  the  lessee  have 
a  right  to  insist  on  the  fulfillment  of  the  con- 
ditional agreement  on  the  part  of  the  lessor  ?  I 
187*]  think  not.  *The expected  contingency 
would,  in  that  case,  have  failed,  without  any 
fault  or  delinquency  on  the  part  of  Mr.  Stuy- 
vesant. The  casus  foederis  would  not  have 
occurred  ;  and  the  parties  would  have  been 
mutually  absolved  from  their  contract  in  rela- 
tion to  the  streets.  Perhaps  a  court  of  equity 
would  have  canceled  or  modified  the  lease,  on 
the  ground  that  the  consideration  and  induce- 
ment had  substantially  failed.  But,  allowing 
the  lease  to  stand,  the  parties  would  be  left  to 
make  an  equitable  adjustment,  in  lieu  of  the 
contemplated  streets ;  and  I  think  all  that 
could  be  required  of  the  lessor  would  be,  that 
he  allow  a  reasonable  ingress  and  egress  to  and 
.  from  the  demised  premises  to  some  convenient 
highway.  The  grantor  would  have  been  under 
no  more  legal  obligation  to  keep  open  the  con- 
templated streets  than  the  grantee  would  be  to 
level  and  pave  the  street.  Both  those  cove- 
nants would  be  defeated,  by  the  failure  of  the 
contingency. 

Now,  it  appears,  that  by  the  Act  of  April  3, 
1807,  the  Corporation  of  N.  Y.  were  super- 
seded, in  regard  to  their  power  over  these 
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streets,  and  three  commissioners  were  sub- 
stituted, with  more  plenary  authority.  By  the 
4th  section  of  that.  Act,  the  commissioners 
have  "exclusive  power"  over  the  subject; 
and  it  is  enacted  that  "no  square  or  plot  of 
ground,  made  by  the  intersection  of  any  streets 
to  be  laid  out  by  the  said  commissioners  shall 
ever,  after  the  streets  around  the  same  shall 
be  opened,  be  or  remain  divided  by  any  public 
or  open  lane,  alley,  street  or  thoroughfare." 
By  the  map  annexed  to  the  case,  it  will  be 
seen  that  (in  1811)  the  commissioners,  disre- 
garding the  plan  contemplated  by  these  par- 
ties, laid  out  and  established  avenues  and 
streets  over  the  lands  of  Petersfield,  in  a  man- 
ner entirely  different  from,  and  inconsistent 
with  the  streets  originally  proposed  by  Mr. 
Stuyvesant.  No  authority  short  of  the  Legis- 
lature can  now  alter  or  defeat  the  plan  estab- 
lished by  the  commissoners  ;  and  permanence 
is  strongly  inscribed  on  what  they  have  done. 
Indeed,  the  plan  of  the  commissoners  is,  in  a 
measure,  already  executed  over  these  grounds, 
by  the  opening  of  Third  Avenue. 

It  see'ms  to  me,  therefore,  that  the  defendant, 
in  1815,  not  only  had  a  right  to  fence  up  Peter 
Street,  as  he  did,  but  that  *it  was  his  [*:188 
duty  to  conform  to  the  new  regulation  imposed 
by  the  government.  The  streets  must  not 
only  be  opened  according  to  the  new  plan  of 
the  commissoners,  but  the  law  is  express,  that 
no  public  street,  lane,  alley  or  thoroughfare 
shall  be  permitted  to  intersect  the  squares  or 
plots  formed  by  the  intersection  of  the  streets 
laid  out  by  the  commissioners.  Peter  Street 
does  intersect  several  of  the  squares  laid  out 
by  the  commissioners.  It  is  true  that  the 
streets  and  avenues  so  established  by  the  com- 
missioners, are  not  to  be  opened  until  the  Cor- 
poration of  N.  Y.  shall  direct  ;  but  we  know 
they  are  proceeding  very  rapidly  in  those  im- 
provements ;•  and  it  seems  to  me  that  it  would 
be  vexatious  and  unjust  to  compel  the  defend- 
ant to  keep  open  the  streets  as  originally  con- 
templated by  his  ancestor,  since  it  is  ascer- 
tained that  his  plan  is  defeated,  and  cannot  be 
carried  into  effect. 

The  defendant  has  left  a  reasonable  and 
convenient  outlet,  or  private  way,  from  the 
leased  premises  to  the  Bowery  Road,  which, 
in  my  judgment,  is  all  that  can  be  lawfully  re- 
quired of  him,  under  the  circumstances  of 
this  case. 

We  are,  therefore,  of  opinion  that  a  new 
trial  ought  to  be  granted,  with  costs  to  abide 
the  event. 

New  trial  granted. 

Cited  in— 4  Cow.,  544 ;  1  Wend.,  271 ;  11  Wend.,  491  ; 
17  Wend..  661 ;  6  N.  Y.,  264  ;  4  Hun,  498  ;  5  Duer,  141 ; 
4  Alien,  210 ;  35  Cal.,  500 ;  23  Wis.,  575 ;  25  Wis.,  107. 


GARDNER  AND  HYER  v.  MILLER. 

Appointment  of  Debtor  as  Executor — Refusal  to 
Act — Bond  for  the  Debt  to  Remaining  Execu- 
tors— Subsequent  Assumption  of  the  Office  and 
Canceling  Bond — (Jo-executors  may  Recover 
on  Bond — Rights  of  Creditors. 

A,  being  one  of  three  executors,  and  indebted  to 
the  testator  at  the  time  of  making  his  will,  by  simple 
contract,  refused  to  act,  and  the  other  two  proved 
the  will,  and  administered.  A,  afterwards,  gave  a 
bond  to  the  two  acting  executors,  for  the  amount 
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of  the  debt  due  to  the  testator ;  and  more  than  a 
year  thereafter,  took  upon  himself  the  office  of  exec- 
utor, and  canceled  the  bond.  Held  that  the  bond 
was  to  be  considered  as  given  for  a  valuable  con- 
sideration, to  the  other  two  executors,  in  their 
private  capacity,  the  addition  of  "  executors,"  &c., 
being:  merely  words  of  description ;  that  A  could 
not  avail  himself  of  the  privilege  of  executor,  as  to 
this  debt,  and  that  the  other  executors  might, 
therefore,  maintain  their  action  against  him.  and 
recover  the  amount  of  the  bond,  declaring  on  it  as 
so  canceled  and  destroyed. 

Though  a  creditor  makes  his  debtor  an  executor 
of  his  will,  yet  if  there  are  not  assets  sufficient  to 
pay  the  debts  and  legacies,  the  executor  must  pay 
his  debt. 

Citations— 3  Bro.  Ch.,  110 ;  1  Salk.,  299. 

T1HIS  was  an  action  of  debt,  brought  against 
1.  the  defendant,  Ann  Miller,  as  admin- 
istratrix of  John  Miller,  deceased.  The  declara- 
tion contained  two  counts  :  first,  on  the  bond 
189*]  of  *the  intestate,  dated  March  21,  1818, 
upder  his  hand  and  seal,  for  the  sum  of  $1,- 
000,  to  the  plaintiffs,  "  by  the  names,  descrip- 
tion and  addition  of  James  Gardner  and  John 
Hyer.  executors  of  John  Gardner,  deceased  ; " 
and  which  bond  having  been  destroyed  by  the 
said  John  Miller,  the  plaintiffs  could  not  pro- 
duce, &c.  The  second  count  was  on  the  bond, 
as  made  to  the  plaintiffs,  without  any  addition 
or  description,  as  executors,  &c.  The  defend- 
ant pleaded,  1.  Non  est  factum.  2.  That  on 
July  2,  1817,  John  Gardner  made  his  last  will, 
by  which  he  appointed  the  plaintiffs,  and  J. 
M. ,  the  intestate,  his  joint  executors,  and  after- 
wards, on  Dec.  4,  1817,  died,  without  altering 
or  revoking  the  same  ;  that  before,  and  at  the 
time  of  making  the  said  will,  J.  M.,  the  in- 
testate, was  indebted  to  the  said  John  Gard- 
uer,  deceased,  in  the  sum  of  $500,  for  money 
lent;  and  that  after  the  death  of  the  testa- 
tor, and  after  the  plaintiffs  had  proved 
and  taken  upon  themselves  the  execution  of 
the  will,  and  before  J.  M.,  the  intestate,  had 
taken  upon  himself  the  execution  thereof,  or 
made  his  election  so  to  do,  to  wit:  on  March 
21,  1818,  the  said  J.  M.,  the  intestate,  for  the 
sum  of  $500,  so  due  and  owing  by  him  to  the 
said  J.  G..  the  testator,  and  for  no  other  con- 
sideration, made  and  executed  the  bond  to  the 
plaintiffs,  as  described  in  the  declaration  ;  and 
that,  afterwards,  the  said  intestate,  J.  M.,  on 
Sept.  13.  1*19,  took  upon  himself  also  the  exe- 
cution of  the  will  of  J.  G.  3.  The  defendant 
in  his  third  plea,  after  stating  the  matters  set 
forth  in  the  second  plea,  pleaded,  that  he, 
thereupon,  afterwards,  destroyed  and  canceled 
the  said  bond  or  writing  obligatory,  as  he  law- 
fully might  do,  &c.  The  plaintiffs  demurred 
to  the  second  and  third  pleas,  and  the  defend- 
ant joined  in  demurrer. 

Mr.  Wilkins,  in  support  of  the  demurrer.  He 
cited  Toll.  L.  of  Ex.,  348,  425  :  1  Salk.,  299, 
308  ;  2  Lev.,  189  ;  Cro.  Car.,  373  ;  2  Bl.  Com., 
511  ;  3  Bac.  Abr.,  11  ;  13  Johns.,  430  ;  4  East, 
200;  7  T.  R.,  477. 

Mr.  Simpson,  contra.  He  cited,  2  Johns., 
19O*]471  ;  1  Com.  *Dig..  337,  B.  5,  B.  12 ;  3 
Bac.  Abr.,  78,  L.  1  ;  Sid..  33  ;  3  Bac.  Abr.,  32, 
D,  2  ;  Toll.,  189  ;  1  Madd.  Ch.,  471. 

Per  Curiam.  It  is  a  general  rule,  that  if  a 
creditor  appoint  his  debtor  an  executor  of  his 
will,  it  operates  as  a  release  or  bequest  of  the 
debt.  But  there  are  exceptions  to  this  rule.  It 
seems  to  be  now  settled  in  equity  that  the  ap- 
pointment of  the  debtor  as  executor  is  no  more 
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than  a  parting  with  the  action  ;  and  that  the 
debt  remains  a  trust  for  creditors  or  the  next 
of  kin.  (Gary  v.  Goodinge,  3  Bro.  Ch.,  110.) 

At  law,  all  the  executors  are  required  to 
represent  the  testator ;  and  all  must  join  as 
plaintiffs  in  an  action.  As  executors,  there- 
fore, one  cannot  sue  his  co-executor.  Each 
may  receive  and  pay  debts  as  executors  ;  and 
each  has  an  equal  right  to  the  possession  of  the 
trust  fund.  In  their  representative  character, 
they  are  not  liable  to  a  suit  by  one  against  the 
other.  There  is  no  doubt  that  a  suit  could  not 
have  been  sustained  for  the  original  debt,  by 
two  of  the  executors  against  this  defendant, 
who  was  appointed  joint  executor  with  them. 
"If  the  obligee  makes  the  obligor  and  others 
executors,  and  the  obligor  refuses,  but  the 
others  administer,  and  the  obligor  dies  first, 
yet  the  debt  is  released  ;  for  the  obligor,  not- 
withstanding the  refusal,  might  have  come  in 
and  administered  ;  and  the  probate  by  the 
others  was  for  his  benefit."  ( Wankford  v. 
Wonkford,  1  Salk.,  299,  per  Holt,  Ch.  J.) 

But  the  question  here  is,  whether  the  de- 
fendant has  not  by  his  own  voluntary  and 
express  act,  in  giving  the  bond  to  his  two  co- 
executors,  waived  his  privilege  and  protection 
as  executor,  quoad  this  debt.  We  have  no 
right  to  consider  the  bond  as  senseless  and 
void  ;  or  that  the  liability  as  between  the  exec- 
utors is  now  exactly  as  it  was  before  the  bond 
was  given.  The  parties  undoubtedly  meant 
something  by  giving  and  receiving  the  bond  ; 
and  we  are  bound  to  intend  whatever  might 
reasonably  have  occurred,  in  order  to  justify 
and  uphold  this  security. 

The  bond  was  given  before  the  defendant 
had  assumed  the  office  of  executor  ;  and  we 
may  fairly  infer,  that  in  consideration  of  re- 
ceiving this  bond,  the  plaintiffs  became  in- 
dividually Responsible  for  the  amount  [*191 
of  this  debt,  in  the  course  of  administration. 
They  had  been,  for  a  long  time,  acting  as 
executors;  but  this  defendant  did  not  elect  to 
become  an  acting  executor  until  about  a  year 
after  he  gave  the  bond.  We  have  a  right  to 
presume  that  the  assets  were  insufficient  to  pay 
the  debts  and  legacies ;  and  in  that  event,  the 
defendant,  although  an  executor,  was  bound  to 
pay  his  original  debt;  and  his  omission  to  pay  it 
would  be  a  devastavit  on  his  part.  We  consider 
the  bond  as  given  to  the  plaintiffs  in  their 
private,  not  in  their  representative  character. 
They  are,  to  be  sure,  styled  executors  of  John 
Gardner,  but  that  is  merely  descriptio  perso- 
narum.  The  plaintiffs  are,  therefore,  entitled 
to  judgment. 

Judgment  for  the  plaintiffs. 

Cited  in— 2  T.  &  C-,  464  :  3  Redf..  371. 


FOSTER,   Supervisor  of  the  TOWN  OP 

JAMAICA,  , 

RHOADS. 

Construction  of  Act  Relative  to  Duties  and  Priv- 
ileges of  To  ions — Does  not  Authorize  Penalty 
to  be  Imposed  by  Town,  on  Trespasser — Salt 
Meadows  of  Jamaica. 

The  12th  section  of  the  Act "  Relative  to  the 
Duties  and  Privileges  of  Towns"  (seas.  36.  ch.  25  ;  2 
N.  R.  L.,  125),  does  not  authorize  a  town  to  impose 
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a  penalty  on  a  stranger,  or  person  having  no  right 
for  cutting  jirass  on  the  salt  meadows  or  common 
lands  of  the  town,  contrary  to  a  by-law  made  by  the 
town  meeting  for  that  purpose;  but  the  town  must 
resort  to  the  common  law  remedy  to  recover  dam- 
ages for  the  alleged  trespass. 

It  seems  that  the  salt  meadows,  &c..  in  the  Bay  of 
Jamaica,  are  part  of  the  common  lands  belonging 
to  the  town,  and  not  the  soil  and  freehold  of  the 
feebolders  and  inhabitants  of  the  town,  as  tenants 
in  common. 

Citation— Act,  sees.  36,  ch.  25,  sec.  12. 

IN  ERROR  to  the  Court  of  Common  Pleas  of 
the  County  of  Queens.  Foster,  as  Super 
visor  of  the  town  of  Jamaica,  brought  an 
action  of  debt  in  the  court  below  against 
Rhoads,  to  recover  the  penalty  of  $12.50  for 
cutting  sedge  on  the  common  lands  of -the 
town  of  Jamaica,  contrary  to  a  by-law  made 
by  the  freeholders  and  inhabitants  of  that 
town.  By  the  "Act  Relative  to  the  Duties 
and  Privileges  of  Towns "(2  N.  R.  L.,  125, 
sess.  36,  ch.  25,  sec.  12),  the  freeholders  and 
inhabitants  of  each  town  are  authorized,  at 
their  respective  annual  or  other  town  meeting 
held  for  that  purpose,  "  to  make  such  pruden 
tial  rules  and  regulations  as  a  majority  of  the 
freeholders  and  inhabitants,  &c.,  shall  judge 
necessary  and  convenient  for  the  better  im- 
proving of  their  common  lands  and  meadows, 
192*]  *and  other  common  lands,  &c.,  &c. : 
and  to  impose  such  penalties  on  the  offenders 
against  such  rules  and  regulations,  or  any  of 
them,  as  the  majority  of  such  freeholders  and 
inhabitants,  &c. ,  shall,  from  time  to  time  deem 
proper,  not  exceeding  $12.50  for  each  offense, 
to  be  recovered  with  costs  of  suit,  by  the  super- 
visor of  the  town  where  the  offense  shall  be 
committed,  &c.,  for  the  use  of  the  same  town, 
by  action  of  debt,  &c. 

It  appeared  that  the  freeholders  and  inhab- 
itants of  the  town  of  J.  at  a  regular  town  meet- 
ing, assembled  pursuant  to  public  notice,  on 
Sept.  2,  1816,  for  the  purpose  of  considering 
the  importance  of  preserving  the  sedge  on  the 
meadows  of  the  town,  made  a  by  law,  ordain- 
ing and  declaring  "that  no  person  residing 
without  the  town  of  Jamaica  shall  cut  any 
sedge  grass  growing  on  the  marshes  in  the  bay 
belonging  to  the  said  town,  under  the  penalty 
of  $12.50  for  each  offense  ;  and  that  no  person 
or  persons  residing  without  the  town  of  Ja- 
maica shall  take  or  carry  away  any  sedge, 
grass  or  hay,  which  shall  be  cut  on  the  marshes 
in  the  bay,  belonging  to  the  said  town,  under 
the  penalty  of  $12.50  for  each  offense." 

The  defendant  pleaded  that  the  locus  in  quo 
is  the  soil  and  freehold  of  the  freeholders  and 
inhabitants  of  the  town  of  Jamaica,  as  tenants 
in  common  ;  and  that  he  being  one  of  the  free- 
holders of  the  town,  entered  the  close  and  cut 
and  carried  away  the  grass,  as  it  was  lawful 
for  him,  and  he  had  a  right  to  do,  &c.  The 
plaintiff  replied  that  the  locu*  in  quo.  &c.,  was 
"  part  of  the  common  lands  belonging  to  the 
•town  of  Jamaica,  and  not  the  soil  and  freehold 
of  the  freeholders  and  inhabitants  of  the  said 
town  of  J..  as  tenants  in  common,"  &c.;  and 
issue  being  joined  to  the  country,  a  venire  was 
issued  and  the  cause  tried  by  a  jury.who  found 
a  verdict  for  the  defendant,  and  that  the  locux 
inquo,  &c.,was  the  soil  and  freehold  of  the  free- 
holders and  inhabitants  of  the  town  of  J.  as  ten- 
ants in  common,  &c.,  on  which  the  court  below 
gave  judgment.  At  the  trial  it  was  proved  that 
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the  defendant  was  an  inhabitant  of  the  town  of 
Flushing.  The  defendant  gave  in  evidence  a 
deed  of  conveyance  to  hinTin  fee  simple,  of  a 
lot  of  salt  meadow  lying  in  the  town  *of  [*1 93 
Jamaica  ;  and  a  patent  of  confirmation,  dated 
May  17,  1686,  from  Lieutenant  Governor  Don- 
gan,  to  the  freeholders  and  inhabilants  of  the 
town  of  Jamaica,  and  their  heirs,  successors 
and  assigns,  of  all  the  tract  of  land  called  Ja- 
maica. &c.  The  defendant  also  proved  that  he 
had  been  rated  and  paid  taxes  to  the  town  of  Ja- 
maica for  the  piece  of  salt  meadow  owned  by 
him  in  that  town;  and  that  it  had  been  the  prac- 
tice for  twenty  years  past  for  the  inhabitantsof 
other  towns,  not  freeholders  of  Jamaica, to  cut 
grass  on  the  salt  marshes  or  meadows  belong- 
ing to  the  town.  The  plaintiff's  counsel  ob- 
jected to  the  evidence,  as  incompetent  in  sup- 
port of  the  issue  ;  but  the  court  overruled  the 
objection,  and  declared  their  opinion  to  the 
jury  that  the  evidence  was  competent  to  justify 
the  defendant,  and  to  bar  the  plaintiff'saction. 
The  plaintiff's  counsel  tendered  a  bill  of  excep- 
tions to  the  opinion  of  the  court,  on  which  a 
writ  of  error  was  brought,  returnable  ia  this 
court. 

Mr.  M'Koun  for  the  plaintiff  in  error. 

Mr.  0.  Edwards,  contra. 

Per  Curiam.  We  think  the  court  below, 
according  to  the  bill  of  exceptions,  erred  ;  but 
we  are  clearly  of  opinion,  on  the  whole  record, 
that  the  defendant  is  entitled  to  judgment. 
The  Act  Relative  to  the  Duties  and  Privileges 
of  Towns  (sess.  36,  ch.  25,  sec.  12)  does  not 
authorize  a  penalty  to  be  imposed  by  the  town 
on  any  person  as  a  trespasser.  The  powers 
there  given  extend  only  to  regulations  for  the 
enjoyment  of  their  common  lands,  as  between 
those  who  have  a  right  to  enjoy  them  as  com- 
mons. Here  .the  declaration  charges  the  de- 
fendant to  be  a  trespasser  ;  and  the  town  meet- 
ing have  voted  a  penalty  against  a  stranger 
(having  no  right,  as  they  say)  for  trespasing  on 
their  land.  This  cannot  be  the  true  construc- 
tion of  the  Statute.  The  Legislature  never 
intended  to  delegate  to  any  persons  or  body 
corporate  the  power  of  imposing  penalties  for 
injuries  to  their  own  lands  by  trespassers.  If 
this  be  a  trespass,  the  town  must  pursue  the 
common  law  remedy  for  damages.  The  judg- 
ment of  the  court  below  must,  therefore,  be 
affirmed. 

Judgment  affirmed. 


*TUTTLE  ET  AL.  v.  KIP.        [*194 

Construction  of  Act  Extending  Jurisdiction  of 
Justices. 

According  to  the  true  construction  of  the  8th 
section  of  the  Act  Extending  the  Jurisdiction  of 
Justices  of  the  Peace  (sess.  41,  ch.  94).  the  creditor 
who  has  recovered  judgment  in  the  justice's  court, 
and  taken  a  bond  with  security  according  to  the 
pro  visions  of  the  Act,  must  sue  out  execution  after 
the  expiration  of  three  calendar  months  from  the 
date  of  the  judgment,  and  have  a  return  of  non  est 
inwntus  thereon,  before  he  can  maintain  an  action 
on  the  bond :  for  the  surety  has  no  mode  of  comply- 
ing with  tho  alternative  in  the  condition  of  the 
bond  but  by  surrendering  the  debtor  to  the  consta- 
ble having  an  execution  against  him. 

The  surety  cannot  surrender  the  principal,  in  such 
case  against  his  consent,  or  without  an  execution. 
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The  common  law  practice  of  courts  of  record,  as 
to  the  surrender  of  bail,  does  not  apply  to  a  justice's 
•court. 

Citation— Act,  sess.  41,  ch.  94. 

IN  ERROR,  on  certiorari  to  the  Justice's 
Court  of  the  City  of  N.  Y.  Kip  sued  Tuttle, 
Lane  and  Davenport,  on  a  bond  taken  pursu- 
ant to  the  8th  section  of  the  "Act  Extending 
the  Jurisdiction  of  Justices  of  the  Peace," 
passed  Apr.  10,  1818.  (Sess.  41,  ch.  94.)  Kip 
on  May  7,  1819,  recovered  a  judgment  against 
T.  and  L.  for  $53,  before  an  assistant  justice 
in  the  City  of  N.  Y. ;  and  May  7,  1819,  the 
plaintiffs  in  error  executed  the  bond,  condi- 
tioned that  if  T.  and  L.  should  pay  the  amount 
of  the  judgment,  within  three  months  from  the 
date  thereof,  or  surrender  themselves  in  execu- 
tion within  thirty  days  thereafter,  then  the 
obligation  to  be  void,  &c.  The  breach  as- 
signed was,  that  T.  and  L.  had  not  paid  the 
debt  nor  surrendered  themselves  in  execution, 
within  thirty  days,  &c.  The  defendants  below 
pleaded  non  est  factum,  and  that  no  execution 
had  been  issued  in  the  original  suit, on  which  T. 
and  L.  could  have  been  surrendered  in  execu- 
tion in  discharge  of  the  bond  ;  that  T.  and  L., 
before  the  commencement  of  the  suit  below, 
did  appear  before  the  justice  who  gave  judg- 
ment in  the  original  suit,  and  offered  to  sur- 
render themselves  in  discharge  of  the  bond. 

It  was  proved  that  no  execution  was  ever 
issued  on  the  original  judgment ;  and  that,  on 
Sept.  7,  1819  (thirty-one  days  after  the  judg- 
ment and  befoi'e  the  commencement  of  the 
suit  below),  T.  and  L.  personally  appeared 
before  the  justice  who  rendered  the  judgment, 
and  offered  to  surrender  themselves  in  execu- 
tion ;  but  the  justice  refused  to  do  anything 
in  the  matter.  The  court  below  gave  judg- 
ment for  the  plaintiff  on  the  bond. 

On  the  return  to  the  certiorari,  two  points 
were  stated  for  the  consideration  of  the  court : 
1.  That  the  plaintiff  below  could  not  sustain  a 
suit  on  the  bond,  until  after  an  execution  had 
been  issued  on  the  original  judgment,  on  which 
the  defendants  might  have  been  surrendered. 
195*]  2.  That  the  offer  *to  surrender,  before 
a  suit  on  the  bond,  though  after  the  thirty 
days  had  expired,  was  a  sufficient  perform- 
ance of  the  condition,  and  a  satisfaction  and 
discharge  of  the  bond. 

Per  Curiam.  This  case  depends  on  the  con- 
struction which  is  to  be  given  to  the  8th  sec- 
tion of  the  Act  to  Extend  the  Jurisdiction  of 
Justices  of  the  Peace  (sess.  41,  ch.  94),  by 
which  it  is  enacted,  "that  no  execution  shall 
issue  on  any  judgment  given  by  virtue  of  this 
Act,  unless  by  consent  of  the  parties,  in  less 
time  than  three.calendar  months  from  the  time 
of  entering  the  same  ;  provided,  the  defendant, 
shall  give  a  bond  with  security,  to  be  approved 
of  by  the  justice  before  whom  such  judgment 
shall  be  obtained,  for  the  payment  of  the  debt 
and  costs,  at  the  expiration  of  the  said  three 
months,  or  surrender  the  body  in  execution 
within  thirty  days  thereafter."  We  perceive 
no  statute  authority  for  surrendering  a  debtor, 
in  discharge  of  his  surety  or  bail  in  a  justice's 
court,  unless  it  be  by  delivering  him  to  the 
constable  having  an  execution  against  him. 
The  common  law  incidents  of  a  recognizance 
of  bail,  according  to  the  practice  of  courts  of 


record,  do  not  apply  to  a  justice's  court.  Da- 
venport was  surety,  not  bail.  It  would  be  false 
imprisonment  in  a  justice  to  commit  a  debtor 
to  jail,  on  the  ground  of  a  surrender  by  his 
surety,  without  the  consent  of  his  principal. 
The  "  surrender  of  the  body  in  execution," 
here  means,  the  delivering  up  of  the  debtor  to 
the  constable  having  an  execution  against  him. 
The  condition  of  the  bond,  in  this  case,  is  in 
the  alternative  :  either  to  pay  the  amount  of 
the  judgment  in  three  months,  or  to  surrender 
the  debtor  in*  execution  within  thirty  days 
thereafter  ;  either  of  these  acts  would  be  a 
satisfaction  of  the  bond.  The  Statute  clearly 
meant  to  allow  the  surety  the  privilege  of 
being  exonerated,  if  the  principal  was  found, 
on  the  execution.  It,  therefore,  seems  that 
the  souud  interpretation  of  the  Statute  requires 
that  the  creditor  should  sue  out  execution  at 
the  end  of  the  three  calendar  months  from  the 
date  of  the  judgment,  and  have  a  return  of 
non  est  inventus  thereon,  before  he  can  main- 
tain a  suit  on  the  bond.  It  is  at  the  pleasure 
of  the  creditor  to  sue  out  execution  or  not;  and 
it  would  be  unreasonable  and  unjust  to  allow 
him  to  render  *the  bond  absolute,  by  [*li>(> 
forbearing  to  take  out  an  execution,  and  there- 
by deprive  the  surety  of  the  only  possible 
mode  of  complying  with  the  condition  of  the 
bond,  by  surrendering  the  principal  "in  execu- 
tion." We  are,  therefore,  of  opinion  that  the 
judgment  of  the  justice's  court  must  be  re- 
versed. 

Judgment  reversed. 

Cited  in— 1  Cow.,  247 ;  4  Wend.,  525. 


STEBBINS  v.  GRANT. 

Practice — Stay  of  Proceedings,  when.  Granted. 

This  court  will  not  stay  proceeding's  in  a  suit, 
until  the  costs  of  a  suit  in  the  Court  of  Chancery, 
between  the  same  panties,  concerning1  the  same 
matter,  in  which  the  plaintiff's  bill  was  dismissed 
with  costs,  were  first  paid. 

MR.  OAKLEY,  for  the  defendant,  moved 
to  stay  all  the  proceedings  in  this  cause, 
on  the  part  of  the  plaintiff,  until  the  costs  of 
the  suit  in  the  Court  of  Chancery  had  been 
paid.  It  appeared  from  the  affidavit  read, 
that  in  Sept.,  1818,  the  plaintiff  filed  a  bill  in 
the  Court  of  Chancery  against  the  defendant 
and  Benjamin  Sherman,  for  the  purpose  of 
having  a  decree  for  the  allowance  of  a  set-off 
on  a  bond  executed  by  the  plaintiff  and  his 
two  brothers  to  the  defendant,  and  by  him 
assigned  to  Sherman.  The  set-off  consisted  of 
a  demand*for  a  large  quantity  of  pork,  hams, 
&c.,  alleged  to  have  been  sold  by  Stebbins  to 
Grant  in  the  spring  of  1815.  The  Chancellor 
dismissed  the  bill  with  costs,  on  the  ground, 
among  others,  that  a  general  settlement  had 
taken  place  between  Grant  and  Stebbins  of 
their  partnership  transactions,  in  which  the 
pork,  lard,  &c.,  sought  to  be  set  off,  had  been 
included.  Stebbins  appealed  ;  and  the  Court 
of  Errors,  at  its  last  session,  affirmed  the 
decree,  with  costs,  including  $100  extra  costs, 
adjudged  by  that  court,  and  abo  the  costs  in 
the  Court  of  Chancery,  taxed  in'  April  last,  at 
$475,  which  had  not  been  paid,  Stebbins  being 
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insolvent.  Since  the  decision  of  the  Court  of 
Errors,  Stebbins  brought  the  present  action  in 
this  court,  to  recover  for  a  quantity  of  pork, 
hams,  &c.,  which  was  alleged  in  the  affidavit 
to  be  the  same  pork,  hams,  &c.,  which  had 
been  the  subject  of  litigation  in  the  suit  in  the 
Court  of  Chancery. 

1 9  7  *]  *Afr.  Oakley  cited  2  Bl. ,  741  ;  3  Wils. , 
149  ;  1  Salk.,  255  ;  2  T.  R.,  223,  511  ;  3  Bos. 
&  P.,  22  ;  6  T.  R.,  740  ;  8  T.  R.,  645  ;  4  East, 
585 ;  1  Johns.  Cas.,  247  ;  3  Cai.,  171  ;  1  Dun- 
lap's  Prac.,  337. 

Mr.  J.  Tallmadge,  contra.  He  cited  Leon- 
ard v.  Freeman,  3  Cai.,  171. 

Per  Curiam.  We  never  have  gone  so  far 
as  to  stay  proceeding  in  a  cause  in  this  court, 
because  the  plaintiff  had  been  nonsuited  in 
another  court,  and  had  not  paid  the  costs. 
Though  we  might,  perhaps,  be  inclined  to 
adopt  the  rule  of  the  English  courts,  in  regard 
to  courts  of  law,  we  certainly  cannot,  as 
regards  the  Court  of  Chancery,  which  has  its 
own  peculiar  rules,  and  is  not  governed  by  the 
Statute  Relative  to  Costs. 

Motion  denied. 

Cited  in— 7  Paige,  54 ;  3  Abb.  Pr.,  364  ;  5  Duer,  (588. 


MYERS  «.  KELSEY. 

Sale,  by  Sheriff,  under  Execution — Subsequent 
Sale,  under  Another  Execution  on  Prior  Judg- 
ment— Remedy. 

Where  a  sheriff  sold  a  house  and  lot  belonging  to 
the  defendant,  under  a  judgmeat  and  execution 
against  him,  and  executed  a  deed  to  the  purchaser: 
and  afterwards  seized  and  sold  the  same  house  and 
lot,  on  another  execution  issued  on  a  prior  judg- 
ment against  the  defendant,  and  advertised  the 
same  for  sale,  the  court  refused  to  stay  proceed- 
ings, on  the  application  of  the  purchaser  under  the 
execution  first  issued,  but  left  him  to  seek  his 
remedy  by  action. 

BY  virtue  of  a  fieri  facias  issued  on  a  judg- 
ment entered  up  by  the  President  and 
Directors  of  the  Manhattan  Co.  against  K.,  the 
defendant,  on  Oct.  20,  1817,  the  sheriff  of  the 
County  of  Dutchess  advertised  and  sold  a 
house  and  lot  belonging  to  the  defendant,  in 
Poughkeepsie,  at  public  auction,  on  Nov.  25, 
1819.  Peter  Flaglee  became  the  purchaser 
thereof,  at  such  sale ;  and  a  deed  was  executed 
by  the  sheriff  to  him,  in  the  usual  form.  A 
fieri  facias  in  debt  on  scire  facias  against  the 
defendant,  at  the  suit  of  M.,  the  plaintiff,  was 
delivered  to  the  sheriff  of  Dutchess,  in  May 
last,  returnable  on  the  first  day  of  this  term,  by 
which  the  sheriff  was  directed,  in  case  sufficient 
goods  and  chattels  of  the  defendanfcould  not 
be  found  in  his  bailiwick,  to  cause  the  debt, 
&c .,  to  be  made  of  the  lands  and  tenements 
whereof  the  defendant  was  seised  Nov.  28, 
1809,  or  at  any  time  afterwards,  &c.  By  virtue 
of  the  last-mentioned  execution,  the  sheriff 
198*]  again  *levied  on  the  same  house  and 
lot  before  sold  by  him  to  P.  F.,  under  the 
former  execution,  and  advertised  the  same  for 
sale.  F. ,  in  his  affidavit,  alleged  that  no  scire 
facias  to  revive  the  last-mentioned  judgment 
was  issued  until  Oct.  23,  1820,  and  that  the 
judgment  on  such  scire  facias  was  not  per- 
fected until  the  last  May  Term. 
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Mr.  Oakley,  in  behalf  of  P.  F.,  the  purchaser 
under  the  first-mentioned  execution,  now 
moved  that  all  further  proceedings  under  the 
last-mentioned  execution  be  stayed. 

Mr.  J.  Tallmadge,  contra. 

Per  Curiam.  We  do  not  think  proper  to 
decide  on  the  rights  of  these  parties,  in  this 
summary  way  ;  but  F. ,  the  purchaser,  under 
the  execution  in  favor  of  the  Manhattan  Co., 
must  be  left  to  his  remedy  by  action. 

Motion  denied. 
Cited  in— 48  How.  Pr.,  87  ;38  Super.,  54. 


JACKSON,  ex  dem.   M'CLOUGHRY  ET.  AL., 
SKEELS. 

Construction  of  Act  of  17  90.  'Relative  to  Military 
Bounty  Lands  —  Act  of  1807,  Vesting  Title  in 
Alien  Heirs. 

The  Act  of  Apr.  6,  1790,  Relative  to  the  Military 
Bounty  Lands,  did  not  authorize  a  grant  to  a  soldier 
who  was  not  alive  in  Mar.,  1783;  so  that  nothing 
could  pass  by  such  a  grant. 

By  the  Act  of  Apr.  3,  1807  (sess.  30,  ch.  114),  which 
vests  the  lands  patented  to  J.  M.,  a  deceased  soldier. 
in  his  heirs,  though  aliens,  in  like  manner,  as  it 
would  have  descended  to  them,  if  they  had  been 
citizens  of  this  State  at  the  time  of  his  death  (1781), 
according  to  the  law_  of  descents  of  this  State,  it  is 
intended  that  the  heirs  should  take  according  to  the 
law  of  descents  at  the  time  of  passing  the  Act  ;  and 
the  title  of  the  heirs,  as  it  respects  an  y  limitation,  is 
to  be  deemed  to  have  accrued  from  the  time  of 
passing  the  Act. 

Citations—  Act,  April  6,  1790;  3  Cai.,  68:  Act, 
Aprils,  1797;  Act,  April  3,  1807;  Act.  April  5,  1803; 
Act,  April  7,  1806. 


was  an  action  of  ejectment,  brought 
JL  to  recover  part  of  lot  No.  10,  in  the  town 
of  Genoa,  in  the  County  of  Cayuga,  tried  at 
the  Cayuga  Circuit,  in  June,  1820,  before  Mr. 
Justice  Van  Ness.  The  plaintiff  gave  in  evi- 
dence, a  patent  for  lot  No.  10,  in  Milton,  now 
Genoa,  and  lot  No.  16,  in  Locke,  granted  to 
John  M'Cloughry,  late  a  lieutenant  in  the 
Revolutionary  Army,  and  his  heirs  and  assigns 
forever,  dated  Sept.  13,  1790,  and  passed  the 
Secretary's  *offlce,  Dec.,  19,  1791  ;  and  [*199 
a  special  Act  of  the  Legislature,  passed  Apr. 
3,  1807,  entitled  "An  Act  Relative  to  Land 
Granted  to  John  M'Cloughry." 

Alexander  Ross,  a  witness  for  the  plaintiff, 
testified  that  he  was  born  in  Longford,  in  Ire- 
laud,  where  he  resided  until  the  year  1774, 
when  he  came  to  this  country  ;  that  he  was 
well  acquainted  with  Lieut.  John  M'Cloughry 
and  his  family,  at  Longford  ;  that  John 
M'Cloughry  came  to  this  country  about  the 
year  1775,  and  entered  the  American  Army, 
and  died  in  1781,  without  issue;  that  he  left 
five  brothers  living  in  Ireland,  at  the  time  of 
his  death,  to  wit  :  Alexander,  Patrick,  Thomas, 
Gilbert  and  William,  and  a  sister  named  Mar- 
garet :  the  witness  understood  that  Alexander, 
the  eldest  brother,  died  about  thirty  years  ago, 
without  issue  ;  that  Patrick  died  many  years 
ago,  leaving  issue  ;  that  Thomas  also  died  with- 
out issue  ;  that  Gilbert,  the  fourth  brother,  as 
the  witness  had  heard,  came  to  this  country, 
after  the  Revolutionary  War,  and  died  about 
thirty  years  ago  ;  and  that  William  and  Mar- 
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garet  were  still  living  in  Ireland.  The  witness 
testified  as  to  the  ages  of  the  brothers  of  the 
deceased  soldier,  from  information  derived 
from  persons  who  had  come  from  Ireland,  and 
from  his  own  family,  not  from  the  father  or 
mother  of  J.  M'C.  D.  Crawford,  another  wit- 
ness, testified  that  William  and  Margaret, 
brother  and  sister  of  the  deceased  soldier, 
were  living  in  Ireland  in  1801,  and  were  un- 
married ;  that  Patrick  died,  leaving  four  chil- 
dren— Alexander,  Thomas,  William  and  Jane 
(lessors  of  the  plaintiff);  that  Alexander,  the 
eldest  son  of  Patrick,  died  on  his  passage  to 
N.  Y.,  leaving  four  infant  children,  the  eldest 
•of  which,  Thomas,  was  now  about  thirty-two 
years  of  age.  The  defendant  gave  in  evidence 
a  warranty  deed  from  Gilbert  M'Cloughry  and 
Anne,  his  wife,  to  Daniel  Avery,  dated  Feb. 
24,  1796,  for  lot  No.  10,  excepting  100  acres 
before  sold  to  M.  Dow.  The  defendant  also 
read  in  evidence  a  deed  from  Daniel  Avery  to 
Philip  Strong,  dated  Dec.  7,  1798,  for  fifty 
acres,  the  premises  in  question  ;  and  deduced 
a  title  from  Strong  to  the  defendant.  It 
appeared  that  persons,  under  contract  with 
Avery,  had  settled  on  the  lot,  in  1798  and 
1799,  but  not  on  the  part  held  by  the  defend- 
2OO*]  ant.  Walter  *Wood  and  Glen  Cuyler 
testified  that  they  knew  Gilbert  M'Cloughry, 
about  the  year  1795  or  1797,  when  he  appeared 
to  be  about  fifty  years  of  age  ;  that  he  lived 
some  time  in  Herkimer,  and  afterwards  in 
Montgomery  Co.  The  defendant  read  in  evi- 
dence, "  An  Act  to  Enable  Certain  Persons 
therein  named,  to  Purchase  and  Hold  Estates 
within  this  State,"  passed  Apr.  5,  1803;  and 
"  An  Act  to  Enable  Certain  Persons  therein 
named,  to  Purchase  and  Hold  Real  Estate," 
passed  Apr.  4,  1807. 

The  jury  found  a  verdict  for  the  plaintiff, 
subject  to  the  opinion  of  the  court  on  a  case 
made  ;  and  if  the  court  should  be  of  opinion 
that  the  plaintiff  was  not  entitled  to  recover, 
then  a  judgment  of  nonsuit  was  to  be  entered. 

Mr.  L.  Beardsley,  for  the  plaintiff,  con- 
tended : 

1.  That  the  patentee  having  died  without 
heirs  in  this  country,  who  could  take  the  land 
escheated,  and  became  vested  in  the  people  of 
this  State,  without  office  found.  (2  Bl.  Com., 
11,  107;  Wilson  v.  Berkley,  Plowd.,  230.) 
The  patentee  having  come  to  this  country 
before  the  Declaration  of  Independence,  he 
became  an  American  citizen  ;  and  although 
the  patent  issued  after  his  death,  yet  by  oper- 
ation of  the  Acts  of  the  Legislature  Relative 
to  the  Military  Bounty  Lands,  the  land  is  to 
be  deemed  vested  in  the  soldier,  as  at  the  time 
of  his  death.  (L.  N.  Y.,  sess.  26,  ch.  88 ;  3 
Webster's  ed.,  399  ;  3  Cai.,  62-69  ;  2  Johns., 
80;  14  Johns.,  405.)  Though  an  alien  who 
purchases  land  holds  it  until  office  found,  yet 
he  cannot  take  and  hold  by  descent.  (1  Johns. 
Cas.,  399  ;  3  Johns.  Cas.,  109  ;  Co.  Litt.,  2,  n. 
5  ;  Plowd.,  229,  230  ;  1  Com.  Dig.,  Alien,  C. 
1.)  Here  were  no  legal  representatives  of  the 
deceased  soldier,  who  could  take,  at  his  death, 
under  the  Act.  The  Legislature  have,  by 
various  acts  and  resolutions,  given  a  con- 
struction to  the  common  law  in  relation  to 
these  military  lots,  by  treating  them  as 
escheats ;  and  there  is  nothing  in  the  Acts 
under  which  the  patent  issued,  that  can  war- 
JOHNS.  REP.,  19. 


rant  the  inference  that  the  Legislature  intend- 
ed that  the  lands  should  descend  to  alien  heirs. 
The  lands  were  given  to  the  soldier  or  his  legal 
representatives.  If  lands  are  granted  where 
they  should  escheat,  it  is  a  void  grant.  (T. 
Raym.  242.) 

2.  If,  then,  this  land  vested  in  the  people, 
there  was  nothing    *to  devest  their  [*2O1 
right,  previous  to  passing  the  Act  of  Apr.  3, 
1807,  by  which  the  land  passed  to  the  heirs  of 
the  patentee.     This  case  does  not  come  within 
the    9th   article    of    the    Treaty  with    Great 
Britain  of  1794.     (3  Cai.,    68,    69,   2  Johns. 
Cas.,  29  ;  4  Johns.,  75.)    The  Act  of  Apr.  3, 
1797,    authorizing    Gilbert    M'Cloughry  and 
others  to  take  and  hold  real  estate,  granted  no 
title.     Nor  does    the    Act  of    Apr.  4,  1807, 
authorizing  certain  persons  therein  named  to 
purchase  and  hold  real  estates,  apply  to  this 
case.     That  Act  is  a  mere  transcript  of  the  3d 
section  of  the  Act  of  Mar.   26,   1802  ;  and  it 
cannot  avail,  for  Gilbert  M'Cloughry  had  no 
title    when    he    conveyed ;   and    if    he    ever 
acquired  any,  it  was    only    for  one  fourth. 
Besides,    the  Act  was     intended   merely    to 
defend  bona  fide  purchasers,  who    had    pur- 
chased from  aliens,   from  any  claims  of  the 
State  :  and  moreover,  it  was  not  passed  until 
the  day  after  the  Act  under  which  we  claim. 
Our  rights  could  not  be  devested  by  a  subse- 
quent Act.     (4  Johns.,  75.)    The  Act  of  Apr. 
3,  1087,  expressly  recognizes  the  doctrine  for 
which  we  contend, that  the  land  had  escheated, 
and  became  vested  in  the  people  of  this  State  ; 
it  vests  the  land  in  the  heirs  of  the  patentee, 
in  like  manner  as  it  would  have  descended, 
had    they  been  citizens,   at    the  time  of  his 
death  ;  and  it  is  made  inheritable  by  the  heirs, 
though  aliens,  according  the  law  of  descents 
of  this  State. 

3.  It  appears  that  Gilbert  M'C.  was  the  fourth 
son  of  the  patentee's  father  ;  and  the  patentee 
died  in  Oct.,  1781,  when  the  English  rule  of 
descent  was  in  force  here,  and  the  land  there- 
fore   descended    to    the    elder    brother ;  and 
Thomas  M'C.,  at  whose  .instance  the  Act  was 
passed,   being  the  eldest    son    of  the   eldest 
brother  of  the  patentee,  the  title  vested  in  him. 
The  lessors  of  the  plaintiff  are  all  the  persons 
who  could  have  any  claim,    except  Gilbert, 
who,  at  most,  could  be  entitled  to  one  fourth 
only.     But  there  is  no  evidence  that  Gilbert 
was  living  when  the  Act  of  1807  was  passed. 
There  is  no  proof  of  his  being  alive  up  to 
1800 ;  and  after  an  absence  of  seven  years,  the 
death  of  a  party  may  be  presumed. 

4.  The  Statute  of  Limitations  ought  not  to 
be  applied  to  this  case.     The  Statute  did  not 
begin  to  run  until  1807,  *before  which  [*2O2 
time  the  lessor  had  no  right  of  entry.     Until 
1807,  the  estate  was  vested  in  the  people,  and 
no  laches  can  be  imputed  to  them.     (6  Com. 
Dig.,  tit.  Prerog.,D,  71  ;  Bac.  Abr.,  Prerog., 
E,  6;  4  Johns.,  202.) 

.    Mr.  Cody,  contra  : 

1.  The  plaintiff's  claim  is  barred  by  the 
Statute  of  Limitations.  It  was  not  the  object 
of  the  Act  of  1807  to  grant  a  new  title  to  the 
heirs  of  the  deceased  soldier,  but  merely  to 
remove  their  disability  as  aliens,  and  to  place 
them  in  the  same  situation  as  if  they  had  been 
citizens  of  this  State.  The  Act  (1  N.  R.  L., 
303,  sess.  36,  ch.  80)  vested  the  titles  to  bounty 
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lands,  in  the  case  of  a  deceased  soldier  or 
officer,  at  the  time  of  his  death  ;  and  it  is 
under  that  Act  only  that  Lieut.  M'Cloughry 
could  have  any  claim  or  title.  The  Act 
requires,  in  case  the  land  should  have  been 
settled  under  color  of  a  bona  fide  purchase,  that 
the  improvements  should  be  paid  for.  The 
Act  of  Apr.  8,  1807  (sess.  30,  ch.  114 ;  5 
Webst.  ed,  124),  did  not  take  away  any  dis- 
ability of  Patrick  and  his  children.  It  is  in 
favor  of  the  brothers  and  sisters  of  John 
M'Cloughry  then  living  in  Ireland.  This  is 
apparent  from  the  language  of  the  preamble, 
which  ought  always  to  be  taken  into  consider- 
ation, especially  in  construing  a  private  act. 
The  children  and  grandchildren  of  Patrick, 
who  was  then  dead,  are  not  within  the  scope 
of  this  Act.  The  lessors,  therefore,  can 
recover  only  on  the  demises  of  William  and 
Margaret,  the  only  brother  and  sister  of  the 
patentee  then  living. 

Again  ;  in  1803  there  was  a  bona  fide  pur- 
chaser in  possession  under  Gilbert,  who  would 
have  been  heir  to  the  deceased  soldier ;  and 
the  evidence  does  not  warrant  the  conclusion 
that  he  was  dead  in  1807,  when  the  Act  under 
which  the  lessors  claim  passed.  He  appears  to 
have  been  living  in  1801  or  1802  ;  and  the  pre- 
sumption of  death  is  not  allowed,  unless  it  is 
shown  that  inquiry  has  been  made  of  the 
family  of  the  party,  or  of  persons  who  are  the 
most  likely  to  know  whether  he  is  alive  or  not. 
There  is  no  evidence  that  any  such  inquiry 
was  made. 

2.  By  the  Act  of  Apr.  5,  1803,  the  Legisla- 
ture intended  that  no  person  should  be  dis- 
turbed in  his  bona  fide  possession,  after  five 
vears. 

!2O3*1  *3.  If  G.  M'C.  entered  at  all,  he 
entered  as  a  tenant  in  common,  and  that  entry 
did  not  alter  the  character  of  his  possession. 
(13  Johns.,  406.) 

4.  The  Statute  of  Limitations  commenced 
to  run  against  Alexander,  the  eldest  son  of 
Patrick,  in  his  lifetime ;  and  where  an  adverse 
possession  has  commenced  in  the  lifetime  of 
the  ancestor,  the  operation  of  the   Statute  is 
not  prevented  by  the  title  descending  to  a  per- 
son under  a  legal  disability.     (15  Johns.,  169.) 

5.  On    Apr.    3,  1797,    an  Act    was    passed 
authorizing  Gilbert  M'C.    to    take    and  hold 
land,  &c.     He  was  thus  relieved  from  the  dis- 
ability of  alienage,  and  in  1803  was  capable  of 
taking  and  holding  lands  as  if  he  was  a  natural 
born  citizen.     So  that  when  the  Act  of  1803 
passed,  he  was  the  only    person   capable  of 
taking  ;  and  he  did  take  the  land,   and   the 
defendant    claims  as  a  bona  fide    purchaser 
under  him.    The  title  of  Gilbert  could  not  be 
impeached  for  alienage,  and  was,  therefore, 
perfect. 

Mr.  E.  WiUiams,  in  reply,  observed  that 
independent  of  the  Act  of  1790.  the  land 
could  not  vest  in  the  deceased  soldier ;  and 
the  moment  the  patent  issued,  the  title  es- 
cheated. The  Act  of  Apr.  3,  1807.  gives  the 
title  to  the  brothers  and  sister  of  the  patentee 
in  Ireland  ;  and  that  title  is  to  be  regulated 
according  to  the  new  Statute  of  Descents.  If 
P.  and  his  children  are  to  be  excluded,  then 
Gilbert,  who  was  not  then  in  Ireland,  ought  to 
be  excluded.  But  when  the  whole  Act  is 
examined,  it  will  be  evident  that  it  was 
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intended  to  give  the  title  to  the  heirs  at  law  of 
the  patentee,  according  to  the  new  law  of 
descents. 

WOOD  WORTH,  J.,  delivered  the  opinion  of 
the  court: 

The  Act  of  Apr.  6,  1790,  gave  to  letters 
patent  for  the  military  bounty  lands,  an  opera- 
tion from  Mar.  27,  1783,  so  as  to  be  deemed  to 
have  vested  a  title  in  the  grantees  from  that 
time  ;  but  this  Act  was  not  considered  as 
authorizing  grants,  when  the  person  to  be 
designated  as  the  grantee  was  not  alive  in 
Mar.,  1783.  (Jackson  v.  PJielps,  3  Cai.,  68.) 
The  consequence  is,  that  nothing  passed  by 
thegrant  to  John  M'Cloughry;  the*title  f*2O4 
to  the  lot  remained  vested  in  the  State.  The 
Act  of  Apr.  3.  1797  (sess.  30,  ch.  78),  authorized 
Gilbert  M'Cloughry  to  hold  lands  within  this 
State  as  a  natural  born  citizen  might  do,  but 
granted  no  title  to  this  lot.  The  Act  of  Apr.  3, 
1807,  after  reciting  the  patent,  vests  the  lands 
in  the  heirs  of  John  M'Cloughry,  the  patentee, 
in  like  manner  as  it  would  have  descended  to 
them  if  they  had  been  citizens  of  this  State  at 
the  time  of  his  death,  and  be  inheritable  by 
their  heirs,  though  aliens,  according  to  the 
law  of  descents  of  this  State,  which  I  under- 
stand to  be  the  law  regulating  descents  at  the 
time  of  passing  the  Act.  From  the  facts  in 
the  case,  I  take  it  for  granted  that  the  father 
of  John  M'Cloughry  was  dead  ;  if  so,  the  land 
vested  in  Gilbert,  William  and  Margaret,  the 
surviving  brothers  and  sister  (if  Gilbert  was 
then  living),  to  each  an  undivided  one  fourth; 
and  to  Thomas,  William,  Patrick  and  Jane, 
children  of  Patrick,  a  brother  of  the  patentee, 
four  fifths  of  the  remaining  one  fourth;  and  to 
Thomas,  John,  Elizabeth  and  Jane,  children 
of  Alexander,  deceased,  who  was  a  son  of 
Patrick,  the 'residue  of  the  one  fourth.  Thus 
the  lessors  of  the  plaintiff  are  seised  of  three 
fourths  of  the  premises,  provided  Gilbert  was 
living  on  Apr.  3,  1807;  but  if  he  was  not,  and 
died  without  issue,  then  they  were  seised  of 
the  whole.  I  am  inclined  to  think  that  the 
evidence  is  too  slight  to  presume  the  death  of 
Gilbert  in  1807.  Alexander  Ross,  a  witness  for 
the  plaintiff,  "thinks  he  heard  that  Gilbert 
was  dead  about  twenty  years  ago;"  but  it  does 
not  appear  that  any  inquiry  was  made,  or  from 
whom  the  information  was  derived. 

The  Act  of  Apr.  4,  1807  (sess.  30,  ch.  123), 
does  not  interfere  with  the  plaintiffs'  claim  for 
three  fourths;  it  merely  protects  the  title  before 
conveyed  to  a  citizen  of  this  State,  and  then  in 
his  actual  possession,  so  that  it  should  not  be 
questioned,  by  reason  of  the  alienage  of  the 
person  from  or  through  whom  such  title  might 
have  been  derived.  If  Gilbert  acquired  a  title 
to  one  fourth  by  the  Act  of  Apr.  3,  1807,  so 
far  as  respects  that  part,  the  act  may  apply. 

It  has  been  urged  that  there  was  an  adverse 
possession  of  more  than  twenty  years.  That 
will  depend  on  the  question  when  did  the 
plaintiffs'  title  first  accrue.  The  title  did  not 
*pass  from  the  State  till  Apr.  3,  [*2O5 
1807,  which  is  less  than  twenty  years.  The 
limitation  of  five  years  in  the  Act  of  Apr.  5, 
1803,  by  the  7th  section  of  the  Act  of  Apr.  7, 
1806  (sess.  29,  ch.  187),  is  extended  to  1823. 
On  this  ground,  there  is  no  bar  to  the  right  of 
recovery.  The  Acts  of  1803  and  1806  apply  to 
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the  remedy  only.  To  extend  the  time  for 
bringing  suits,  rested  in  the  sound  discretion 
of  the  Legislature,  and  did  not  impair  any 
vested  right  of  the  defendant.  The  settlement 
on  this  lot  appears  to  have  been  made  under 
color  of  a  bona  fide  purchase,  from  Gilbert 
M'Cloughry,  on  Feb.  24,  1797,  and  conse- 
quently, the  defendant  is  entitled  to  compensa- 
tion for  his  improvements. 

Judgment  for  the  plaintiff,  for  three  fourths. 
Cited  in— 9  Cow.,  667. 


WOOD  ET  AL.  v.  EDWARDS  ET  AL. 

Contract  under  Seal — Recovery  on  Implied  As- 
sumpsit/<?r  Value  of  Goods  Delivered  as  Part 
Performance,  Not  Allowed — What  Amounts 
to  Waiver  or  Rescission. 

A  plaintiff  cannot  recover  on  an  implied  assumpstt 
for  the  value  of  goods  delivered  by  him  to  the 
defendant,  where  there  is  an  existing  written  con- 
tract, under  seal,  and  in  part  performance  of  which 
the  {roods  were  delivered. 

What  amounts  to  a  waiver  or  rescinding  of  a  con- 
tract. 

Where  an  agreement,  intended  as  a  substitute  for 
an  existing  agreement  between  the  same  parties, 
was  drawn  up,  and  sent  to  the  defendant,  who  ap- 
proved of  it,  and  promised  to  execute  it ;  but  it  was 
not  executed  by  the  plaintiff.  It  was  held  to  be  in- 
operative, for  want  of  consideration,  and  of  mutual- 
ity. 

Whether,  if  the  complete  performance  of  a  con- 
tract to  deliver  goods  is  prevented  by  an  act  of  the 
government,  and  the  defendant  refuses  to  accept 
the  residue  of  the  goods,  after  the  time  stipulated 
had  past,  the  plaintiff  can  sue  for  and  recover  for 
the  part  he  had  delivered,  as  if  the  contract  were 
rescinded.  Qucwe. 

Citations— 12  Johns.,  190 ;  3  T.  R.,  653. 

THIS  was  an  action  of  assumpsit,  brought  to 
recover  the  value  of  a  quantity  of  plaster 
stone,  delivered  by  the  plaintiff  to  the  defend- 
ants, tried  before  Mr.  Justice  Van  Ness,  at  the 
Cayuga  Circuit,  in  July,  1820.  The  declara- 
tion, which  was  entitled  of  January  Term, 
1820,  contained  the  usual  counts  for  goods  sold 
and  delivered,  and  money  accounts,  and  on  an 
account  stated.  The  defendants  pleaded  the 
general  issue,  and  the  Statute  of  Limitations. 
The  plaintiffs  gave  in  evidence  an  agreement 
under  seal,  dated  Aug.  13,  1813,  between  the 
plaintiffs  and  Edwards,  one  of  the  defendants, 
2O6*]  by  which  the  plaintiffs  agreed  to  *sell 
and  deliver  to  E.  or  his  assigns,  at  or  near  the 
head  of  the  Cayuga  Lake,  on  or  before  Feb. 
1  then  next,  800  tons  of  plaster  stone,  and  to 
cause  the  same  to  be  sufficiently  secured  from 
the  weather  ;  and  E.  agreed  and  promised  to 
pay  the  plaintiffs,  on  or  before  June  1  then 
next,  $5  per  ton  for  the  plaster,  and  half  the 
expense  of  weighing  it,  &c.  It  was  further 
agreed  between  the  same  parties,  that  the 
defendant  E.  should,  on  or  before  the  delivery 
of  any  part  of  the  plaster,  give  to  the  plaintiffs 
approved  security,  for  the  payment  of  the  sum 
of  $4,000,  at  the  time  above  mentioned,  at  the 
store  of  Wood  &  Hoskins,  in  the  village  of 
Union  Springs.  The  plaintiffs  also  gave  in 
evidence  an  instrument  in  writing,  executed 
by  Bement  and  Keeler,  the  other  defendants, 
under  their  hands  and  seals,  dated  Sept.  2, 1813, 
by  which  they  covenanted  and  agreed  to  be 
jointly  bound  and  held  with  the  defendant  E. 
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to  fulfill  the  contract,  first  above  mentioned, 
on  the  part  of  E.  and  to  be  considered  as  par- 
ties to  that  agreement,  and  to  execute  the  same 
as  soon  as  an  opportunity  would  permit ;  and 
they  further  agreed  to  be  concerned  with  E. 
in  the  contract,  and  thereby  bound  themselves 
to  the  fulfillment  thereof. 

It  was  admitted,  that  soon  after  Sept.  27, 
1813,  the  plaintiffs  commenced  the  delivery  of 
the  plaster  to  the  defendants,  and  that  in  the 
course  of  about  a  month  following  they  deliv- 
ered to  the  defendants  324  tons  and  three 
fourths,  parcel  of  the  800  tons  so  agreed  to  be 
delivered, 

The  plaintiffs  also  gave  in  evidence  a  letter 
from  Edwards,  dated  Berkshire,  Sept.  20,  1813, 
in  which  he  writes:  "Mr.  Asa  Bement  has  con- 
cluded to  become  interested  with  me  in  the 
contract  for  plaster  which  I  entered  into  with 
you  on  the  13th  of  August  last.  I  will  inclose 
a  line  from  him.  Our  company  now  is,  A. 
Bemeut,  Lewis  Keeler  and  myself.  We  wish 
you  to  write  as  to  the  security  I,  by  the  articles, 
was  to  make  ;  whether  Mr.  Bement  and  Mr. 
Keeler  will  be  approved  of  by  you,  as  suffi- 
cient, and  fix  a  time  and  place  where  we  shall 
make  it.  We  wish,  if  you  are  willing,  that 
you  would  now  determine  whether  we  take 
*the  plaster  at  $5,  or  you  be  interested  [*2O7 
with  us  in  taking  it  through,  as,  by  our 
articles,  yon  have  a  right  to  do,  if  you  choose," 
&c.  On  Sept.  15,  1813,  Bement  wrote  a  letter 
to  the  plaintiffs,  stating  that  he  had  agreed  to 
become  interested  with  Edwards  in  his  con- 
tract with  the  plaintiffs.  It  appeared  that 
about  Jan.  1,  1814,  the  terms  of  a  contract 
between  Wood  and  Edwards  were  reduced 
to  writing,  a  copy  of  which  was  taken  by  E., 
for  the  purpose  of  consulting  his  partners  in 
Berkshire,  and  if  they  approved  of  it,  he  was 
to  inform  the  plaintiffs  thereof.  This  contract, 
which  was  unexecuted,  was  produced,  under 
a  notice  given  to  the  defendants  for  that  pur- 
pose. It  purported  to  be  between  two  of  the 
plaintiffs,  W.  &  H.,  and  the  defendants  E.  & 
B.,  and  provided  an  entire  new  agreement, 
fixing  the  price  of  the  plaster  at  $3  per  ton, 
and  a  partnership  between  the  parties  in -the 
transportation  and  sale  of  it.  The  plaintiffs 
next  gave  in  evidence  a  letter  from  Edwards, 
dated  Jan.  10,  1814,  to  W.  &  H.,  stating  that 
B.  and  K.,  with  himself,  had  agreed  to  accept 
the  proposal  of  the  settlement  of  their  plaster 
contract,  made  by  Mr.  Wood,  to  him,  that  day, 
a  week  ;  and  that  he,  E. ,  expected  to  meet  the 
plaintiffs  at  the  Salt  Springs  on  Monday,  the 
17th,  to  exchange  writings,  &c.  Another  letter 
from  the  defendants  to  the  plaintiff,  dated  Jan. 
29,  1814,  stated  that  they  were  willing  to  settle 
their  differences  by  arbitration.  On  Feb.  15 
following,  W.  offered  to  deliver  to  the  defend- 
ants all  the  plaster  he  had  at  the  head  of  the 
lake,  being  two  or  three  hundred  tons,  but  the 
defendants  refused  to  accept  it. 

From  the  evidence  on  the  part  of  the  defend- 
ants, it  appeared  that  after  the  proposed  con- 
tract in  Jan. ,  1814,  Wood  and  Edwards  differed 
in  their  construction  of  it,  which  was,  proba- 
bly, the  reason  why  it  was  not  executed. 
Evidence,  as  to  some  other  facts,  was  also 
given,  which  it  is  unnecessary  to  state.  The 
jury  found  a  verdict  for  the  plaintiff  for 
$2,358.37,  being  the  value  of  324f  tons  of 
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plaster,  actually  delivered  at  $5  per  ton,  with 
2O8*]  interest,  subject  to  the  opinion  *of 
the  court,  on  a  case  containing  the  facts  above 
stated. 

Messrs.  Onkley&nA  S.  Wood  for  the  plaintiffs. 
1.  Where  a  party  has  advanced  money,  or 
done  any  act,  in  part  performance  of  an  agree- 
ment, and  the  other  party  refuses  to  proceed 
and  fulfill  all  his  stipulations  according  to  the 
terms  of  the  contract  (13  Johns.,  35,  94,  359; 
12  Johns.,  165);  or  where  something  is  to  be 
done  by  each  party,  and  one  of  them,  by  his 
neglect  or  refusal,  prevents  the  other  party 
from  executing  his  part  of  the  contract,  (7  T. 
R.,  181;  14  Johns., 326;  11  Johns.,  525;  2  Com. 
on  Cont.,  84,  85);  or  where,  by  the  terms  of  the 
contract,  one  party  has  the  power  to  rescind 
it,  and  does  so,  and  where  the  defendant, 
afterwards,  or  both  parties,  assent  to  its  being 
rescinded— in  all  these  cases,  the  party  who 
has  advanced  the  money  or  done  the  act,  may 
treat  the  contract  as  rescinded,  or  put  an  end 
to,  and  bring  his  action  to  recover  back  the 
money  advanced,  or  for  the  act  done,  in  an 
action  of  assumptril.  (1  T.  R.,  133;  5  Johns., 
85;  12  Johns.,  274;  13  Johns.,  53;  14  Johns., 
330;  15  Johns.,  224;  7  Johns.,  132;  10  Johns., 
37;  Doug.,  23;  1  Bos.  &  P.,  354;  3  Johns.  Cas., 
60;  11  Johns.,  441,  525.)  And  this  may  be  done 
although  the  contract  be  by  deed,  or  writing 
under  seal.  (1  Cai.,  47;  13  Johns.,  359;  14 
Johns.,  336;  2  Johns.  Ch.,  526;  3  Johns.  Ch., 
23;  17  Johns.,  363;  18  Johns.,  219.)  But  one 
party  alone  cannot  rescind  the  contract. 

The  defendants,  then,  we  contend,  have  put 
an  end  to  the  contract  of  Aug.  13,  1813,  either 
by  not  giving  approved  security  for  $4,000,  or 
by  refusing  to  accept  a  performance  of  the 
contract  when  it  was  offered;  or  by  inducing 
the  plaintiff  to  suspend  the  delivery  after  the 
time,  and  then  refusing  to  accept  the  plaster. 
The  giving  of  security  was  a  condition  precedent 
on  the  part  of  the  defendants;  and  not  having 
been  performed,  the  plaintiffs  were  at  liberty,  at 
any  time  to  abandon  the  performance  on  their 
part.  No  security  was  given  or  offered,  unless 
it  should  be  said  that  the  instrument  executed 
2OO*]  by  Bement  and  Keeler  *was  such  se- 
curity. But  that  instrument  was  not  made, 
or  intended,  or  accepted,  as  security.  B.  and 
K.  merely  engaged  to  become  parties  to  the 
original  contract,  and  of  course,  to  assume 
its  obligations,  and  to  sign  it  at  a  future  time. 
The  agreement  of  Sep.  27,  executed  by  B.  anc 
K.,  pursuant  to  their  covenant,  contained 
in  the  former  one,  is  no  evidence  that  it  was 
accepted  as  such  security.  It  may,  perhaps 
be  said  that  the  delivery  of  part  of  the  plaster 
is  evidence  either  of  a  performance  of  the 
condition  precedent,  or  a  waiver  of  it.  Bu 
the  presumption  of  a  performance  is  rebutted 
for  the  defendants  do  not  pretend  that  there 
was  any  other  security  than  the  instruments 
of  the  2d  and  27th  of  September,  and  the  evi 
dence  is  not  sufficient  to  show  they  were  given 
as  such.  Besides,  after  attempting  to  show  a 
performance,  the  defendants  are  not  at  libertj 
to  insist  that  it  was  waived,  nor  where  tin 
performance  is  secured  by  a  deed,  can  it  b< 
waived  by  parol.  (Phil.  Ev.,  498;  17  Johns. 
169.) 

Again;  the  contract  was  put  an  end  to,  by 
the  defendants'  refusing  to  receive  the  plaster 
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when  tendered.  It  cannot  be  objected  that 
he  offer  to  perform  was  after  the  day;  for  if 
he  party  insists  on  an  entire  performance  as  a 
ondition  precedent  to  his  paying  money,  he 
annot  object  to  performance  after  the  day; 

besides,  the  refusal  to  accept  was  not  put  on 
hat  ground.  (12  Johns.,  274;  5  Johns.,  85;  3 
fohns.  Cas.,  243;  Doug.,  684.)  Nor  can  it  be 

objected  that  the  quantity  offered  was  not 
nough,  for  the  defendants  refused  to  receive 

any  at  all. 

2.  Again;  we  contend  that  there  was  a  sub- 
sequent new  agreement  entered  into  between 

he  parties,  which  was  substituted  in  the  place 
of  the  original  contract,  which  was  thereby 

xtinguished.  By  this  new  contract  the  time 
of  performance  was  extended;  it  was  to  be 
delivered  in  parcels,  at  any  time,  during  the 
continuance  of  sleighing.  The  defendants 
are  precluded  by  the  offer  and  refusal,  as  well 
as  by  the  agreement,  to  submit  to  arbitration, 
from  denying  the  new  contract.  But  whether 
the  offer  was  made  on  the  old  or  on  the  new 
contract,  the  defendants,  by  refusing  to  receive 
any  more  plaster,  sufficiently  declared  their 
*election  to  put  an  end  to  any  con-  [*21O 
tract  relative  to  plaster,  existing  between  the 
parties. 

3.  The  plaintiffs  were  excused  from  any 
further  performance,  in   consequence  of  the 
act  of  government.     All   their  boats  at  the 
head  of  the  lake  were  taken  away  by  the  offi- 
cers of  government,  so  that  it  was  impossible 
for  the  plaintiffs  to  transport  the  plaster.     If 
the  performance  of  a  contract  is  rendered  im- 
possible by   the  act  of  government,  the  party 
must  be  excused.     (2  Mass.,  147;  13  Johns., 
194;  2  Bos.  &  P.,  291.) 

4.  This  case  is  not  within  the   Statute  of 
Limitations.     The  plaintiffs'  right  of   action 
did  not  commence  until  they  had  elected  to 
consider  the  original  contract  rescinded,  and 
to  proceed  under  the  new  agreement,  which 
was  not  broken  until  Feb.,  1814. 

Mr.  J.  A.  Collier,  contra: 

1.  The  plaintiffs  have  no  right  to  recover  on 
the  general  counts,  in  assumpMt,  without  show- 
ing a  full  performance  of  the  original  agree- 
ment on  their  part,  and  a  non-performance  on 
the  part  of  the  defendants.  The  plaintiffs 
must  show  either  a  waiver  of  the  contract,  or 
a  right  to  waive  it.  (1  Saund.,  320  b;  1  Chit. 
PL,  814;  1  II.  Bl.,  270,  278;  10  Johns.,  203.) 
A  part  performance  is  not  sufficient.  (12 
Johns.,  165;  13  Johns..  56,  94;  14  Johns.,  363; 
13  Johns.,  359.)  The  general  rule  on  this  sub- 
ject is  laid  down  by  the  Chief  Justice,  in 
Ketchvm  v.  Erertfton,  13  Johns.,  365 — that  a 
party  who  has  advanced  money  or  done  an  act 
in  part  performance,  and  then  stops  short,  and 
refuses  to  proceed  to  the  ultimate  conclusion 
of  the  agreement,  the  other  party  being  ready 
and  willing  to  proceed  to  fulfill  his  stipula 
tions,  according  to  the  contract,  is  never  suf- 
fered to  recover  for  what  he  has  advanced  or 
done.  (S.  P.,  3  Johns.  Ch.,  179:  1  Salk.,  65; 
6  T.  R.,  320.)  Indeed  in  the  case  of  Hulle  v. 
Heif/fitmnn,  2  East,  145,  the  Court  of  K.  B.,  in 
England,  went  further,  and  decided  that  a  sea- 
man who  had  contracted  to  go  a  voyage  from 
A  to  B,  and  back  again,  and  stipulated  not  to 
beentilled  to  wages  until  the  end  of  the  voyage, 
could  not  maintain  a  general  indebitatvs  as- 
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xumpxit  to  recover  his  wages,  pro  rata,  as  far 
211*]  as  B,  though  *he  had  been  wrongfully 
dismissed  from  the  ship,  by  the  defendant. 
Even,  if  a  full  performance  had  been  pre- 
vented by  inevitable  necessity,  or  the  act  of 
<Jod,  the  plaintiff s  could  not  recover  for  a  part 
performance.  The  plaintiffs  had  no  right  to 
waive  the  contract.  (12  Johns.,  326,  363; 
Doug.,  23;  18  Johns.,  169;  1  T.  R.,  133.) 

2.  But  it  sufficiently  appears,  from  the  plaint-  j 
iffs'  own  evidence,  that  the  condition  preced- 
ent on  the  part  of  the  Edwards,  to  give  "ap- 
proved security"  for  the  payment  of  the  money, 
was,  in  fact,  fully  performed,  by  procuring 
the  covenant  of  Bement  and  Keeler,    to  that 
•effect,  which  was  accepted  by  the  plaintiffs. 

3.  The  original  contract  was  not  rescinded 
by  the  pretended  new  agreement  of  Jan.,  1814, 
for  it  is  without  date  or  signature  ;  it  was  not 
•executed.     If  set  up  as  an  accord,  it  must  be 
in   writing,  and  be  such  as  the  defendant,  as 
well  as  the  plaintiffs,  could  enforce.  The  orig- 
inal contract  being  by  deed,  the  substituted 
agreement  must,  also,  be  under  seal.     (1  Chit. 
PI.,  237  ;  1  Saund..  276  a,  n.  2 ;  2  Wils.,  49 ; 
Rob.  on  Frauds,  202,  n.;  Com.  Dig.,  Accord, 

A,  1,  2,  B,  2  ;  2  Wils.,  86,  376  ;  2  Saund.,  48 
a,   n.    1  ;  Com.  Dig.,  Pleader,  2,  3,  9  ;  Com. 
Dig.,  Defeasance.  C  ;  Phil.  Ev.,  444;  2  Lev., 
234;  4  Mass.,  443;  3  Johns.  Cas.,  246.)    Be- 
sides, this  new  agreement  was  void  for  want 
of  mutuality.     (4  Wh.,    228  ;  4  Johns. ,  235  ; 
1  Chit.  PI.,  297;  1  Cai.,  594;  12  Johns.,  190. 
397;  3  T.  R.,  653  ;  1  Johns.,  Ch.,  282,  370.) 

4.  The  contract  of  Aug.  13,  was  not  waived. 
Being  within  the  Statute  of  Frauds,  it  could 
not   be  waived  by   parol.     (1  Pow.  on  Cont., 
425,  426;  15  Johns.,  200-204:  1  Johns.,  Ch., 
283 ;  1  Eq.  Cas.  Abr.,  32.)    But  there  was,  in 
fact,  no  waiver  by  parol. 

5.  The  tender  of  plaster  to  B.  in  Feb.,  1814, 
cannot  avail  the  plaintiffs  :  1.  Because  it  was 
too  late.  2.  Because  it  was  less  than  the  quan- 
tity stipulated  to  be  delivered.  3.  Because  it 
was  tendered  on  the  new  agreement  set  up, 
and  not  on  the. original  contract. 

6.  The  failure  of  the  plaintiffs  to  perform 
their  contract  arose  from  their  own  neglect, 
212*]  not  from  inevitable  necessity.    *There 
is  not  sufficient  evidence  that  their  boats  were 
taken    away    by     government ;    and    if  that 
fact  had  been  fully  proved,  it  forms  no  legal 
excuse. 

7.  The  claim  of  the  plaintiffs  is  barred  by 
the    Statute  of  Limitations.     More   than   six 
years  have  elapsed  since  the  324  tons  of  plaster 
were  delivered.     If  the  original  contract  was 
rescinded,  then  the  plaintiffs  should  have  sued 
on  the  new  agreement. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court  (after  stating  the  facts  in  the  case) : 

It  appears  to  us  that  the  contract  of  Aug.  13, 
1813,  was  never  given  up,  or  rescinded.  The 
•defendant,  Edwards,  fulfilled  the  stipulation 
on  his  part.  He  gave  the  security  according 
to  the  engagement,  before  any  of  the  plaster 
was  delivered.  This  security  was  accepted  by 
the  plaintiffs.  This  appears  from  the  instru- 
ment of  guaranty  executed  by  B.  and  K., 
which  the  plaintiffs  themselves  produced. 
They  never  objected  to  the  responsibility  of 

B.  and  K.,  when  asked  by  the  defendant  toin- 
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form  him  if  they  were  satisfactory  :  and  the 
plaintiffs  went  on, after  this  security  was  given, 
and  delivered  nearly  one  half  of  the  whole 
quantity  of  plaster  which  they  had  contracted 
to  deliver.  It  cannot  be  contended,  then,  that 
the  plaintiffs  did  not  approve  and  accept  of  B. 
and  K.  as  security  for  E.  under  the  contract. 

The  contract  of  January,  1814.  was  entirely 
inoperative ;  for  although  Edwards,  in  his 
letter,  stated  that  he  and  the  other  defendants 
had  agreed  to  it,  yet  he  also  stated  that  the 
contract  was  to  be  executed..  E.  was  not 
bound  by  this  unexecuted  agreement,  unless 
the  plaintiffs  were  also  bound,  as  most  clearly 
they  were  not.  The  cases  of  Tucker  v.  Woods, 
12  Johns.,  190,  and  of  Cook  v.  Oxley,  3  T.  R., 
653,  decidedly  show  that  the  proposition  of  E. 
to  execute  the  new  agreement  was  not  binding 
on  him,  as  well  on  the  ground  of  a  want  of  con- 
sideration, as  a  want  of  mutuality,  since  the 
plaintiffs,  on  their  part,  were  not  bound  to  ex- 
ecute the  agreement. 

It  was  thrown  out,  on  the  part  of  the  plaint- 
iffs, on  the  argument, that  they  were  prevented 
from  fulfilling  the  contract  on  their  part,  in 
consequence  of  their  boats  being  impressed  by 
^government  so  as  to  render  it  impos-  [*2 1 3 
sible  to  deliver  the  plaster  within  the  time  lim- 
ited by  the  contract.  But  as  the  fact,  that  they 
were  so  prevented,  is  not  proved,  it  is  not 
necessary  to  consider  whether  it  would  be  suf- 
ficient to  excuse  the  non-performance. 

These  considerations  are  sufficient  to  dispose 
of  this  case  ;  and  to  show  that  the  plaintiffs 
cannot  recover  on  an  implied  asmmpsit,  when 
there  is  an  existing  written  and  sealed  contract 
Under  which  the  plaster  was  delivered.  The 
defendants  are,  therefore,  entitled  to  judg- 
ment. 

Judgment  for  the  defendants'. 

Cited  in-12  Wend.,  387;  16  Wend.,  636:  50  N.  Y., 
622;  67  N.  Y.,  174;  1  Lans.,  210:  19  Barb.,  425;  30 
Barb.,  115. 


DOREMUS  &  WILBUR 

v. 
SELDEN,  Impleaded  with  OGDEN  ET  AL. 

Joint  Indorsers — Note  not  Paid  by  Maker — Sep- 
arate Notes  Owen  by  Joint  Indorsers,  as  Pay- 
ment to  Holder — Cannot  Maintain  Joint  Ac- 
tion agaiml  Prior  Indorsers. 

To  support  a  joint  action  by  several  persons  to  re- 
cover back  money  paid  to  the  use  of  the  defendant, 
it  must  appear  that  the  money  was  paid  by  the 
plaintiffs  out  of  a  joint  fund. 

D.  &  W.,  partners  in  trade,  being  joint  indorsers 
of  a  note  which  had  been  protested  for  non-pay- 
ment, became  insolvent,  and  one  of  them  was  dis- 
charged under  the  Act.  They  afterwards  gave  their 
separate  notes,  which  were  accepted  in  payment  by 
the  holders  of  the  original  note.which  was  delivered 
up  to  D.  &  \V.,  who  brought  an  action  of  ossitrnpsit 
for  so  much  money  paid.against  the  prior  indorsers. 
Held  that  the  payment,  not  being  made  by  the 
plaintiffs  jointly,  or  as  partners,  nor  out  of  a  joint 
fund,  the  action  was  not  maintainable. 

Citations— 2  T.  R.,  282 ;  5  East,  225:  3  Bos.  &  P..  235. 

THIS  was  an  action  of  asmmpsit,  tried  at  the 
N.  Y.  sittings,  in  Dec.,  1819,  before  Mr. 
Justine  Woodworth. 

The  declaration  contained  the  common 
money  counts. 
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The  plaintiffs  were  the  third  indorsers  of  a 
promissory  note,  dated  July  8,  1816,  drawn  by 
Davison,  Day  &  Pierson,  by  which  they 
promised  to  pay,  sixty  days  after  date,  to  the 
order  of  Israel  Canfield  &  Co..  $800,  for  value 
received.  The  note  was  indorsed  by  the 
payees  to  Andrew  Ogden  &  Co.,  and  by  them 
to  "the  plaintiffs,  who  indorsed  the  same  to 
Bostwick  &  Sterling.  The  note  was  protested 
for  non-payment,  and  due  notice  given  to  the 
indorsers.  On  Apr.  7,  1817,  the  Bank  of  New 
York,  in  which  the  note  was  lodged,  received 
from  the  assignees  of  Bostwick  &  Sterling 
payment  of  the  note,  which  had  been  chargeo 
to  them  in  account. 

2 14*]  *The  defendant  gave  in  evidence  his 
discharge  under  the  Insolvent  Act,  dated  Feb. 
6,  1818,  which  was  objected  to,  because  no 
notice  of  it  had  accompanied  the  plea  of  the 
general  issue  ;  but  the  judge  overruled  the 
objection.  The  plaintiffs  then  gave  in  evi- 
dense  an  agreement,  dated  Feb.  13,  1818,  exe- 
cuted by  J.  Haggerty  and  W.  Cairns,  which  re- 
cited that  whereas,  they,  Haggerty  and  Cairns, 
as  acting  assignees  of  the  estate  and  effects  of 
Bostwick  &  Sterling,  were  holders  of  a  certain 
note  (being  the  one  above  described),  &c.,  and 
whereas,  the  said  F.  Doremus,  on  a  certain 
compromise  made  with  him,  Aug.  9,  gave 
to  them,  H.  and  C.,  as  assignees.  &c.,  four 
promissory  notes  of  $53  each,  payable  in 
three,  six,  nine  and  twelve  months,  all  of 
which  were  indorsed  by  N.  Weed,  and  two  of 
them  paid  as  they  became  due  respectively, 
and  had  paid  the  costs  of  a  suit  against  Dore- 
mus £  Wilbur  on  the  said  note,  and  the  costs, 
also,  of  another  suit  against  A.  Ogden  &  Co., 
also  indorsers  on  the  said  note  ;  and  whereas, 
the  said  R.  Wilbur  had  given  to  them,  H.  and 
C. .  as  assignees;  &c.,  his  promissory  note  for 
$4:39.12,  payable  in  six  months,  indorsed  by 
N.  and  H.  Weed  ;  they,  the  said  Haggerty  and 
Cairns,  in  consideration  of  the  premises,  &c., 
accepted  the  said  two  notes  of  Doremus, which 
had  not  yet  become  payable,  and  the  said  note 
of  Wilbur,  in  full  satisfaction  and  discharge 
of  the  said  note  of  Davison,  Day  &  Pierson, 
above  described,  and  which  they  thereby  as- 
signed to  the  said  Doremus  &  Wilbur  for  their 
own  benefit.  It  appeared  that  a  ca.  sa.,  was 
issued  on  Dec.  31,  1817,  on  a  judgment 
recovered  against  Doremus  &  Wilbur,  as 
indorsers  of  the  above-mentioned  note ;  that 
Wilbur,  who  was  taken  on  the.m.  sa.,  was  dis- 
charged by  the  attorney  of  the"  plaintiff  in  the 
suit,  who  thereupon  indorsed  on  the  execution, 
"  Satisfied  Jan.  12,  1818,"  and  the  sheriff  also 
indorsed  it  satisfied  ;  and  it  was  returned  and 
filed  Jan.  18,  1818. 

Wilbur,  at  this  time,  resided  in  N.  J.,  and 
carried  on  business  on  his  own  account,  and 
Doremus  was  living  as  clerk,  with  a  merchant 
in  N.  Y. 

215*]  *A  verdict  was  taken  for  the  plaint- 
iffs, for  $718.81,  subject  to  the  opinion  of 
the  court  on  a  case  containing  the  facts  above 
stated. 

Mr.  R.  Sedgmck,  for  the  plaintiffs  : 

1.  The  notes  given  by  D.  &  W.  were  ac- 
cepted by  H.  and  C.  as  payment,  and  are, 
therefore,  to  be  considered  as  so  much  money 
paid.  (Gumming  v.  llurklty,  8  Johns.,  202,  206; 
Betirdsley  v.  Root,  11  Johns.,  464;  Witlierby  v 
776 


Mann,  11  Johns.,  518;   Pierce  v.   Crafts,   1£ 
Johns.,  90  ;  9  Johns.,  409  ;  15  Johns.,  241.) 

2.  The  suit  is  rightly  brought  in  the  names 
of  D.  &  W.,  as  they  were  partners  when  the 
indorsement  of  the  original  note  was  made  ; 
though  the  notes  given  in  payment  were  made 
by  D.  alone.     (Graham,  v.  Robertson,  1  T.  R., 
282.) 

3.  The  discharge  of  W.  on  a  ca.  sa.  cannot 
affect  the  right  of  action  in  this  case,  as  the 
payment  of  the  notes  was  subsequent.     (Sey- 
mour v.  Minium,   17  Johns.,  169.)     Beside* 
the  attorney  had  no  power  to  discharge  W. 
from  the  execution  until  the  money  was  paid. 
(Jackson  v.  Bartlett,  8  Johns..  361.) 

Mr.  Griffin,  contra.  Without  particularly 
discussing  the  first  point,  the  second  point 
made  is  clearly  with  the  defendant.  This  is 
an  action  of  asuumpsit,  for  money  paid  by  the 
plaintiffs  to  the  use  of  the  defendant.  It  is 
necessary,  therefore,  to  show  a  joint  payment 
by  the  plaintiffs.  Now,  the  plaintiffs  were 
not  partners  when  the  notes  were  given.  They 
were  not  joint,  but  separate  notes.  Suppose 
the  money  recovered  by  the  plaintiffs,  it  will 
not  be  divided  between" them,  as  partners  ;  but 
each  will  take  the  amount  paid  by  him. 
Brand  v.  Boulcott,  3  Bos.  &  P.,  235;  5  Esp. 
N.  P.,  194;  Osborne  v.  Harper,  5  East,  225. > 
To  authorize  a  joint  action,  there  must  be  a 
joint  fund  out  of  which  the  money  is  paid. 

Again  ;  the  discharge  of  W.  from  the  ca.  sa. 
was  a  complete  satisfaction  and  discharge  of 
the  judgment  against  D.*&  W.,  as  in-  [*216 
dorsers  of  the  original  note  ;  and  the  subse- 
quent proceedings  were  in  fraud  of  the  In- 
solvent Act. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  principal  question  is,  whether  the  plaint- 
iffs can  maintain  a  joint  suit,  on  the  evidence 
in  this  case. 

The  plaintiffs'  right  to  recover  does  not 
depend  on  a  joint  liability,  as  iudorsers  of  the 
note,  on  which  the  defendants  were  prior  in- 
dorsers, but  on  the  fact,  whether  the  plaintiffs 
jointly  paid  the  note.  Nor  does  this  cause 
involve  the  question  how  far  a  negotiable  note 
may  be  deemed  a  payment  of  a  precedent 
debt,  when  taken  as  payment.  The  plaintiffs 
were  partners,  and  prior  to  any  payment  of 
the  note  indorsed  by  them,  and  which  is  the 
foundation  of  this  suit,  had  become  insolvent. 

The  assignees  of  Bostwick  &  Sterling  (Hag- 
gerty and  Cairns),  who  were  the  holders  of 
the  note  made  by  Davidson,  Day  &  Pierson, 
received  of  Doremus,  on  Aug.  9,  1817.  four 
notes,  amounting  together  to  $'212,  indorsed 
by  N.  Weed,  and  two  of  which,  being  $106, 
were  paid  prior  to  Feb.  13,  1818.  The  as- 
signees also  received  of  Wilbur  the  costs  of 
the  suit  against  Doremus  &  Wilbur,  and  A. 
Ogden  &  Co.,  and  also  a  note  made  by  WTilbur 
to  N.  and  H.  WTeed,  and  by  them  indorsed,  for 
$439.82,  dated  Feb.  13,  1818,  payable  in  six 
months,  in  full  of  their  liability  on  the  note  of 
Davidson,  Day  &  Pierson,  and  wholly  dis- 
charged them. 

In  Graham  v.  Robertson,  2  T.  R.,  282,  the 
plaintiffs  and  two  other  persons  were  joint 
owners  of  a  privateer  ;  the  defendants  were 
owners  of  another  privateer ;  a  prize  was 
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taken,  condemned  and  sold,  by  agreement 
between  the  owners  of  the  two  ships.  The 
sentence  of  condemnation  having  been  after- 
wards reversed,  restitution  with  costs  was 
awarded,  which  were  paid  solely  by  the 
plaintiffs,  the  two  other  partners,  in  the  in- 
terim having  become  bankrupts.  It  was  held 
that  the  plaintiffs  could  not  maintain  the  action 
for  a  moiety  of  the  sum  paid,  for  it  was  either 
a  partnership  transaction,  and  then  all  the 
2 1 7*]  partners  *ought  to  be  joined,  or  it  sood 
as  a  separate  payment  by  each  individual, 
when  each  should  have  brought  a  separate 
action.  This  case  leaves  the  point  undecided, 
whether  all  the  partners,  as  well  as  those  who 
paid,  as  those  who  had  become  bankrupts  and 
paid  nothing,  could  maintain  the  action.  The 
case  of  Osborne  v.  Harper,  5  East,  225,  bears 
more  strongly  on  the  question.  There,  A,  B 
and  C,  having  dissolved  partnership,  C,  after 
the  dissolution,  drew  bills,  in  the  partnership 
firm,  in  favor  of  D,  he  being  ignorant  of  the 
dissolution.  D  sued  all  the  former  partners 
and  recovered  judgment.  A  and  B,  after- 
wards, through  their  attorney,  satisfied  the 
judgment,  and  brought  a  joint  action  against 
D  ;  and  the  question  was,  whether  the  action 
could  be  sustained  by  A  and  B  jointly  or  not. 
The  court  were  of  opinion  that  unless  it  ap- 
peared, in  point  of  fact,  that  the  damages  in 
the  former  action  had  been  paid  out  of  a  joint 
fund  or  stock,  a  joint  action  could  not  be  sup- 
ported ;  for  without  a  joint  fund  there  could 
not  be  a  joint  payment ;  and  the  action  was 
finally  maintained  upon  its  being  shown  to  the 
court  that  their  attorney  had  advanced  the 
£500  on  the  joint  credit  of  the  plaintiffs  ;  and 
Lord  Ellenborough  said  that  created  a  joint 
fund  for  the  discharge  of  the  execution  ;  and 
consequently  a  joint  action  would  lie.  Brand 
v.  Bouleott,  3  Bos.  &  P.,  235,  coincides  with 
this  doctrine. 

It  appears  to  me  that  the  principle  advanced 
in  Osborne  v.  Harper  is  the  true  one  ;  that  to 
enable  several  persons  to  join  in  demanding 
the  repayment  of  a  sum  of  money,  it  ought  to 
have  been  paid  out  of  a  joint  fund.  Here  the 
plaintiffs  contributed  to  the  payment  sepa- 
rately, and  in  unequal  parts, without  any  com- 
munity of  interest  in  the  'money  paid,  and 
therefore  they  cannot  maintain  a  joint  suit. 

Judgment  for  the  defendants. 
Cited  in— 1  Wend.,  206. 


218*]  *E.  LUDLOW 

HURD  AND'  SEWALL. 

Delivery  of  Bill  of  Sale  of  Chattels,  as  Security 
against  Contingent  Liability  —  Possession  of 
Chattels — Bona  Fides — Rights  of  Creditors. 

W.,  having:  married  the  daughter  of  the  plaintiff, 
a  widow,  went  to  reside  with  her,  in  her  house,  and 
took  upon  himself,  with  her  consent,  the  entire 
management  of  the  family,  as  its  head.  Having:  be- 

NOTE.  —  Fraudulent  conveyances  —  Transfer  of 
property,  as  security  to  erediCm — To  secure  contin- 
gent liability — When  valid  against  other  creditors- 
Possession.  Compare  Weller  v.  Wayland,  17  Johns., 
102;  Archer  v.  Hubbell,  4  Wend.,  514 ;  Lee  v.  Hun- 
toon,  Hoff  m.,  447  ;  Kandall  v.  Parker,  3  Sandf .,  69. 
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come  Insolvent,  W.  broke  up  his  establishment,  sold 
his  carriage,  discharged  his  servants,  &c.,  and  re- 
signed the  management  of  the  family  to  the  plaint- 
iff, who  afterwards  had  the  sole  and  exclusive 
direction  of  the  household,  and  defrayed  all  its 
expenses.  The  furniture  of  W.  continued  to  be 
used  in  the  family,  as  before,  except  the  plate, 
which  was  packed  up  in  boxes.  The  plaintiff,  at 
the  request  of  W.,  lent  him  her  notes,  to  a  large 
amount,  payable,  at  different  periods,  to  a  creditor 
of  W.,  and  W.  covenanted  to  pay  the  notes,  when 
they  became  due  ;  and  in  consideration  of  the  notes 
so  given,  executed  a  bill  of  sale  to  the  plaintiff,  of 
his  plate  and  furniture  in  her  house,  the  value  of 
which  was  much  less  than  the  amount  of  the  notes. 
There  was  no  other  delivery  of  the  furniture  and 
plate  than  what  was  to  be  inferred  from  the  cir- 
cumstances above  stated.  Held  that  the  possession 
of  the  furniture,  and  plate  was  in  the  plaintiff,  and 
that  there  was  no  circumstance  that  rendered  the 
transaction  fraudulent,  as  against  creditors;  but 
that  the  same  was  bona  fide,  and  for  a  valuable 
consideration. 
Citations—  3  Co.  81;  1  Maule  &  S.,254. 


was  an  action  of  trespass,  &c.,  tried  at 
the  N.  Y.  sittings  in  Apr.,  1820,  before 
Mr.  Chief  Justice  Spencer.  John  A.  Willink  and 
Daniel  Willink  were  partners  in  trade  in  N.  Y., 
under  the  firm  of  J.  A.  Willink  &  Co.  ;  and 
these  two  persons,  and  Charles  Latham  com- 
posed the  firm  of  D.  &  J.  A.  Willink  &  Co., 
at  Liverpool.  The  firm  of  J.  A.  Willink  & 
Co.,  of  N.  Y.,  stopped  payment  June  7, 
1819,  and  the  house  of  D.  &  J.  A.  Willink  & 
Co.  Apr.  24,  1819  ;  and  from  those  periods 
both  houses  were  notoriously  insolvent.  D. 
&  J.  A.  Willink  &  Co.  assigned  all  their  prop- 
erty in  trust  for  their  creditors  who  were  to 
be  paid  ratabty.  John  A  Willink,  in  Oct.-, 
1817,  having  married  the  daughter  of  the 
plaintiff,  a  widow,  went  to  reside  with  her,  in 
her  house,  and,  with  her  consent,  took  upon 
himself  the  management  of  the  family,  as  its 
head,  until  his  failure,  in  June,  1819,  when  he 
broke  up  his  establishment,  sold  his  carriage 
and  horses,  discharged  his  servants,  except 
such  as  were  retained  by  the  plaintiff,  and 
gave  up  to  her  the  management  and  govern- 
ment of  the  family  ;  and  the  plaintiff,  since 
July,  1819,  has  had  the  sole  and  exclusive 
management,  and  kept  the  house.  The  articles 
of  furniture  in  use  at  the  time  J.  A.  W.  had 
the  management,  were  continued  in  use  in  the 
same  manner  as  before,  but  the  plate  was 
packed  up  in  boxes,  and  not  used  at  all.  Since 
July,  1819,  to  the  present  time,  the  plaintiff 
has  defrayed  all  the  expenses  of  the  house- 
hold, hired  and  paid  the  servants,  and  pro- 
vided for  the  support  and  maintenance  of  the 
family  ;  but  except  in  the  reduction  of  ex- 
penses, and  the  plaintiff  taking  a  more  active 
agency,  there  was  no  visible  change  in  the 
conduct  *and  management  of  the  [*21d 
household,  from  Oct.,  1817,  until  Oct.,  1819, 
when,  being  in  custody  on  civil  process,  J.  A. 
W.  removed  within  the  limits  of  the  jail  lib- 
erties, where  he  remained  until  he  obtained 
his  discharge  under  the  Insolvent  Act,  on 
Jan.  5,  1820  ;  during  which  time  his  wife  con- 
tinued to  reside  with  her  mother.  The  name 
of  J.  A.W.  was  on  the  door-plate  of  the  house, 
and  was  put  there  before  he  became  the  head 
of  the  family. 

On  Sept.  9,  1819,  John  A.  Willink  executed 
a  bill  of  sale  to  the  plaintiff  for  the  plate  and 
furniture  specified  in  a  schedule  thereunto 
annexed,  which  was  valued  at  $5,500,  though 
no  value  was  affixed  in  the  schedule  ;  the  bill 
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of  sale  recited  that  the  plaintiff  had  lent  to 
him  her  six  several  promissory  notes,  payable 
at  different  periods,  amounting  to  $24,229.33, 
to  John  M.  Ehrick,  the  holder  of  bills  of  ex- 
change drawn  by  J.  A.  Willink  &  Co.  on  D. 
&  J.  A.  Willink  &  Co.,  which  had  been  pro- 
tested for  non-payment,  and  which,  with  the 
twenty  per  cent,  'damages  thereon,  amounted 
to  $41,066.66.  That  the  said  notes  were  lent 
to  J.  A.  W.  by  the  plaintiff,  on  the  express 
understanding*  thai  J.  A.  W.  should  pay  the 
same,  as  they  respectively  became  due ;  and  in 
consideration  of  the  premises  and  of  one  dol- 
lar, he  absolutely  sold  and  assigned  and  de- 
livered to  the  plaintiff  the  said  plate  and  fur- 
niture. J.  M.  Ehrick,  in  consideration  of  the 
receipt  of  the  notes  of  the  plaintiff,  transferred 
to  her  the  protested  bills  of  exchange.  There 
was  no  olher  delivery  of  the  plate  and  furni- 
ture referred  to  in  the  bill  of  sale,  nor  any 
change  of  possession  than  what  was  to  be 
inferred  from  the  facts  above  stated. 

The  defendants  having  obtained  a  judgment 
on  Oct.  22,  1819,  in  this  court,  in  a  suit  com- 
menced Aug.  11,  1819,  against  J.  A.  &  D. 
Willink,  on  a  bill  of  exchange  drawn  by  J.  A. 
Willink  &  Co.,  caused  a  fieri  facias  to  be 
issued  on  Nov.  4,  1819,  and  levied  on  the 
plate  and  furniture  mentioned  in  the  bill  of 
sale  then  in  the  house  of  the  plaintiff,  as  above 
mentioned. 

It  appeared  that  the  plaintiff,  on  Oct.  14, 
1819,  had  caused  a  judgment  to  be  entered 
up,  on  a  bond  and  warrant  of  attorney,  against 
J.  A.  W.,  and  in  the  specification  of  the  con- 
22O*]  sideration  *of  the  bond,  filed  pursuant 
to  the  statute,  the  'protested  bills  of  exchange, 
delivered  to  her  by  Ehrick,  were  described  ; 
and  on  this  judgment,  a  fieri  facias  was 
issued,  and  delivered  to  the  sheriff,  on  Oct. 
21,  1819,  and  which  was  returned  by  him, 
nulla  bona.  It  was  admitted  that  the  plate 
and  furniture,  so  assigned  to  the  plaintiff,  had 
been  in  her  house,  and  in  her  exclusive  pos- 
session, from  the  date  of  the  bill  of  sale,  so  far 
as  from  the  facts  above  stated  she  might  be 
considered  as  in  possession  thereof.  A  ver- 
dict was  taken  for  the  plaintiff,  subject  to  the 
opinion  of  the  court  on  a  case ;  and  it  was 
agreed  that  if  the  court  should  be  of  opinion 
that  the  plaintiff  was  entitled  to  recover  both 
the  plate  and  furniture,  then  the  verdict  was 
to  stand  ;  but  if  the  court  should  be  of  opin- 
ion that  i he  plate  and  furniture  were  liable  to 
the  execution  of  the  defendants,  then  judg- 
ment was  to  be  rendered  in  their  favor. 

Messrs,  li.  Jfokirifton  and  D.  B.  Or/den,  for 
the  plaintiff,  contended  that  the  assignment  of 
tjie  plate  and  furniture  to  the  plaintiff  was 
bona  fide,  for  a  valuable  consideration,  and 
accompanied  with  the  possession.  Possession 
of  the  goods  by  a  vendor,  after  a  sale,  is  only 
prima  facie  evidence  of  fraud  ;  and  where  it  is 
a  mortgage,  the  possession  of  the  mortgagor, 
being  consistent  with  the  face  of  the  deed,  it 
is  no  evidence  of  fraud.  (Harrow  v.  Paxton, 
5  Johns..  258;  Benin  v.  Guernsey,  8  Johns., 
446;  9  Johns.,  337;  17  Johns.,  102.)  The 
bona  fide*  of  the  transaction  cannot  be  ques- 
tioned ;  there  was  as  much  a  change  of  pos- 
session as  the  nature  of  the  property  admitted; 
and  if  this  takes  place  before  a  creditor  gets 
possession,  it  is  sufficient. 
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Messrs.  H.  and  R.  Sedgwick,  contra,  insisted 
that  the  assignment  to  the  plaintiff  was  fraud- 
ulent, as  against  creditors,  and  was  not  valid, 
either  as  a  sale  or  a  mortgage.  There  was  no 
valuation  of  the  property,  which  shows  that  it 
was  not  a  sale ;  and  there  is  nothing  to  show 
that  the  parties  intended  a  mortgage  ;  there  is 
no  condition  annexed  to  the  transfer.  There 
was  not  a  delivery  of  possession,  which  is 
essential  in  a  mortgage,  as  well  as  in  an  abso- 
lute sale  of  a  chattel.  (5  Mass.,  144;  1  Cr., 
309;  9  Johns.,  337;  1  Johns.  *Ch.,  [*221 
484  ;  Wordall  v.  Smith,  1  Campb. ,  332  ;  Dewey 
v.  Baynturn,  6  East,  259  ;  Leonard  v.  Baker,  1 
Maule&  S.,  251.) 

Again ;  the  plaintiff,  by  entering  up  a  judg- 
ment for  the  bills  of  exchange  transferred  to 
her  by  Ehrick,  and  issuing  execution  thereon, 
waived  the  bill  of  sale ;  for  she  could  not  hold 
J.  A.  W.  to  his  covenant,  to  pay  the  amount 
of  the  notes  given  by  her  to  E.,  and  also  the 
bills  of  exchange.  After  the  judgment  and 
execution  on  the  bills,  the  plaintiff  could  not 
sue  him,  on  his  covenant  to  pay  the  notes.  (2 
Johns.  Cas.,  195.) 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  question  arising  in  this  case  is,  whether 
the  sale  of  the  plate  and  household  furniture 
was  bona  fide,  and  upon  adequate  considera- 
tion. If  these  questions  are  answered  in  the 
affirmative,  the  plaintiff's  title  will  be  valid. 
That  there  was  a  full  consideration  seems  to 
me  unquestionable.  J.  A.  Willink  chose  to  pre- 
fer Mr.  Ehrick,  as  he  lawfully  might  do,  as  to 
a  part  of  his  debt ;  and  the  plaintiff,  whose 
ability  to  pay  the  notes  which  she  gave  to 
Ehrick  for  $24,229.33,  has  net  been  drawn  in 
question,  became  absolutely  responsible  to 
that  amount.  As  a  consideration  for  her  lia- 
bility, she  received  a  conveyance  of  Willink's 
plate  and  furniture,  valued  at  $5,500,  and  a 
transfer  of  the  dishonored  bills,  against  a 
bankrupt  house,  amounting  to  $41,066.66,  in- 
cluding the  damages.  If  she  shall  be  able  to 
realize  what  Willink  had  stated  the  dividead 
would  be,  forty  per  cent.,  she  will  then  lose 
by  the  negotiation.  I  perceive  nothing  to  im- 
peach the  bona  fides  of  the  transaction.  It  is 
not  pretended  that  it  was  secret  or  clandestine, 
or  that  there  was  any  trust  between  the  par- 
ties ;  but  it  is  contended  that  Willink  re- 
mained in  possession,  and  that  the  retaining 
of  possession  by  him,  the  sale  being  absolute, 
rendered  it  fraudulent.  It  is  unnecessary  to 
discuss  the  point,  whether  the  retaining  pos- 
session of  chattels  by  the  vendor,  after  an 
absolute  sale  of  them,  be,  ipso  facto,  fraudu- 
lent, or  only  a  badge  of  fraud,  for  the  consid- 
eration of  a  jury,  because  here  the  vendor  did 
not  retain  the  possession.  One  of  the  ingredi- 
ents of  fraud,  in  Twyne's  case,  3  Co.,  81,  was, 
that  the  donor  continued  in  possession,  and 
*used  the  goods  as  his  own,  and  by  [*222 
reason  thereof,  he  traded  and  trafficked  with 
others,  and  defrauded  and  deceived  them.  In 
Leonard  v.  Baker,  1  Maule  &  S.,  254,  Mr. 
Justice  Bayley  very  pertinently  remarked  that 
the  possession  of  the  goods  did  not  give  any 
false  credit  in  the  neighborhood,  and  that  the 
assignment  was  perfectly  notorious.  The 
retaining  possession  by  the  vendor  is  iudica- 
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live  that  the  transaction  is  fictitious :  first,  as 
it  is  inconsistent  that  one  shall  buy  goods,  and 
not  receive  the  possession  ;  and,  second,  be- 
cause leaving  the  goods  in  the  possession  of 
the  vendor  enables  him  to  keep  up  a  false 
credit,  by  inducing  others  to  trust  him,  in 
consequence  of  his  apparent  property.  It  is, 
therefore,  wise  and  politic  to  require  a  trans- 
fer of  the  possession,  when  goods  are  pur- 
chased from  one  in  debt  or  in  failing  circum- 
stances. I  understand  possession,  in  such  a 
case,  to  be  the  visible  control  of  and  dominion 
over  the  goods  sold.  Here,  the  furniture  and 
plate  were  in  the  plaintiff's  house,  and  she  had 
the  entire  control  and  management  of  the 
household.  Willink  was  neither  visibly,  nor 
in  judgment  of  law,  in  possession  of  the 
goods.  He  did  not,  in  point  of  fact,  inter- 
meddle with  them  ;  and  in  point  of  law,  the 
plaintiff's  ownership  of  the  goods  drew  after 
it  the  possession.  Besides,  the  plaintiff  was 
actually  in  possession  of  the  household  furni- 
ture, by  using  it,  and  she  was  also  in  posses- 
sion of  the  plate,  by  being  in  possession  of  the 
house  in  which  it  was  deposited.  There  is, 
then,  a  full  and  valuable  consideration  for  the 
sale  and  transfer  of  the  furniture  and  plate ; 
and  the  transaction  is,  bona  fide,  divested  of 
every  circumstance  which  in  fwyne's  case,  and 
in  those  which  have  followed,  would  render 
it  fraudulent,  either  at  common  law  or  under 
the  Statute. 

I  have  considered  the  sale  of  the  furniture 
and  plate  as  absolute,  and  have  applied  to  the 
case,  in  that  view,  which  is  most  favorable  to 
the  defendants,  the  legal  tests  of  such  a  sale. 
It  may  be  that  a  court  of  equity  would  con- 
sider the  sale  as  operating  only  as  a  mortgage, 
but  it  is  needless  to  consider  that  point. 

It  has  been  urged  that  the  subsequent  judg- 
ment in  favor  of  the  plaintiff  against  J.  A. 
Willink  was  a  waiver  or  relinquishment  of 
the  sale.  I  consider  the  judgment  in  the 
223*]  *nature  of  a  collateral  security  ;  and 
that,  therefore,  it  was  no  waiver  of  any  lien 
which  had  been  acquired  ;  but  if  it  was,  the 
defendants'  case  is  not  any  better,  for  the 
plaintiff's  execution  acquired  priority  ov«r  the 
defendants'. 

In  any  view  of  the  case,  the  plaintiff  is  en- 
titled to  judgment. 

Judgment  for  tlie  plaintiff. 
Cited  in— 8  Wend.,  390. 


BUTLER  v.  M.  KENT  ET  AL. 

Managers  of  Public  Lottery — Action  against,  far 
Negligence  —  When  and  by  Whom,  Action 
Maintainable— Damages  Must  be  Natural 
(Jonsequence  of  Tort. 

No  action  lies  at  the  suit  of  an  individual  ag-ainst 
an  officer  for  misbehavior  in  his  office,  either  fro,_ 


misfeasance  or  nonf  easance,  unless  the  plaintiff  can 
show  a  special  damage  peculiar  to  himself. 

In  cases  of  tort,  the  particular  damages  for  which 
the  plaintiff  brings  his  action,  must  be  the  legal  and 
natural  consequence  of  the  wrongful  act  of  which 
he  complains ;  and  in  such  case  the  special  damages 
must  be  particularly  stated  in  the  declaration. 

No  action  lies  against  the  managers  of  a  public 
lottery,  at  the  suit  of  a  dealer  in  lottery  tickets,  who 
had  purchased  a  large  number  of  tickets  for  the 
purpose  of  selling  them  at  a  profit,  on  the  ground 
that  by  the  negligent  and  improper  conduct  of  the 
defendants,  in  managing  and  conducting  the  draw- 
ing of  the  lottery,  &c.,  the  public  confidence  in  the 
fairness  of  the  drawing  was  wholly  lost,  and  the 
demand  for  tickets,  and  the  price  of  them,  thereby 
so  greatly  diminished  that  the  plaintiff  could  not 
sell  his  tickets,  which  remained  on  his  hands,  and 
were  drawn  blanks. 

Citations— Co.  Litt.,  56  a ;  3  Mod.,  289  ;  1  Salk.,  12, 
16 ;  1  Ld.  Raym.,  486 ;  5  Co.,  73 ;  1  Com.  Dig..  380 ; 

I  Esp.,  148 ;  1  R.  L.,270 ;  1  Chit.  PL,  388,  389 ;  8  East, 
3 ;  1  Saund.,  243,  n.  5 ;  3  T.  R..  132 ;  2  Ld.  Raym.,  938 ; 

II  Johns.,  120. 

rPHE  declaration  in  this  cause  contained  two 
-L  counts,  which  alleged,  in  substance,  that 
the  defendants  were  duly  appointed,  according 
to  law,  managers,  to  conduct  a  certain  public 
lottery,  called  "  The  Fifth  Class  of  the  Medical 
Science  Lottery,"  and  as  such  had  the  power 
to  superintend  the  drawing  of  the  same  ;  and 
that  it  thereupon  became  their  duty  respect- 
ively, before  they  acted  as  managers,  to  take 
and  subscribe  an  oath  or  affirmation  well  and 
faithfully  to  execute  the  trust  reposed  in  them 
as  managers,  and  to  file  such  oath  in  the  office 
of  the  Secretary  of  State  ;  to  superintend  in 
person  the  drawing  of  the  said  lottery  ;  and  to 
see  that  the  numbers  of  the  tickets,  and  the 
blanks  and  prizes,  were  well  and  duly  pre- 
pared, &c.,  &c.  That  the  plaintiff  was  a 
dealer  in  lottery  tickets,  for  the  purpose  of 
buying  and  selling  such  tickets,  and  making  a 
profit  by  the  sale  thereof,  at  an  advanced  price, 
by  retail ;  and  that  in  full  faith  and  confidence 
that  the  said  lottery,  called  The  Fifth  Class  of 
the  Medical  Science  Lottery,  would  be  well 
and  faithfully  conducted  by  the  defendants, 
the  plaintiff  purchased  of  the  defendants,  as 
such  managers,  on  Apr.  7,  1818,  1,100  tickets, 
at  the  rate  of  $25.01  each,  for  the  purpose  of 
selling  *the  same  by  retail ;  and  that  [*224 
had  the  lottery  been  well  and  faithfully  super- 
intended and  managed  by  th«  defendants,  and 
had  they  conducted  themselves  according  to 
their  duty,  as  managers,  the  plaintiff  would 
have  made  large  gains  and  profits  by  selling 
by  retail  the  tickets  so  purchased  by  him  ;  yet 
the  defendants,  not  ignorant  of  the  premises, 
but  unmindful  of  their  duty,  did  not,  respect- 
ively, before  they  entered  on  the  duties  of 
their  appointment,  take  and  subscribe  the  oath 
or  affirmation  prescribed  by  law.  and  file  the 
same  in  the  Secretary's  office  ;  nor  did  they 
superintend  the  drawing  of  the  said  lottery  ; 
nor  did  they  prepare,  or  cause  to  be  prepared, 
the  numbers  and  the  blanks  and  prizes  for  the 
lottery  wheels  ;  nor  did  they  put  or  cause  to 
be  put  the  numbers  of  blanks  and  prizes  into 
the  wheels  ;  nor  did  they  draw  or  cause  to  be 


.— Officer— Liability   to    suit   hj/    individual, 
See  Seaman  v.  Patten,  2  Cai.,  312,  note. 

For  recent  illustrations  of  the  doctrine  of  causa 
f>rox\mant>nrem<>ta><,pcctatur,&Qc  Putnam  v.  B'd- 
way,  &c.,  R.  R.  Co.,  55  N.  Y.,  108  :  Schilo  v.  Brokha- 
hus,  80  N.Y.,614;  Pullman  Palace  Car  Co.  v.  Barker, 
4  Col.,  344  (criticised  23  Alb.  L.  J.,  344);  R'y  Co.  v. 
Kellogg,  94  TJ.  S.,  475  (to  the  effect  that  "the  ques- 
tion always  is,  was  there  an  unbroken  connection 
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between  the  wrongful  act  and  the  injury— a  con- 
tinuous operation");  R'y  Co.  v.  Birney,  71  111.,  391 ; 
Williams  v.  Vanderbilt,'28  N.  Y.,  217  ;'McCoun  v.  N. 
Y.  C.  &  H.  R.  R.  R.  Co.,  66  Barb.,  338 ;  Hoadley  v. 
No.  Trans.  Co.,  115  Mass.,  404  :  Pa.  R.  R.  Co.  v.  Hope, 
80  Pa.  St.,  373;  Higgins  v.  Dewey,  107  Mass.,  494; 
Scott  v.  Montgomery,  95  Pa.  St.,  444 ;  Page  v.  Sump- 
ter,  53  Wis.,  652. 
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drawn  the  numbers,  blanks  and  prizes  from 
the  wheels,  fairly  and  in  succession,  one  by 
one  ;  nor  did  they  draw  or  cause  to  be  drawn 
all  the  numbers  from  the  wheels  ;  but  wholly 
and  grossly  neglected  their  duty,  and  permit- 
ted one  J.  II.  Sickels  to  act  as  manager  in  such 
lottery,  without  being  legally  appointed  and 
sworn  to  discharge  the  duties  of  manager,  and 
to  superintend  the  making  up  of  numbers, 
blanks  and  prizes  for  the  lottery  wheels,  and 
draw  the  numbers,  &c.,  during  the  greater 
part  of  the  time  the  lottery  was  drawing  ;  and 
that  the  defendants  conducted  the  drawing  of 
the  said  lottery  in  such  a  careless,  negligent, 
unfaithful  and"  fraudulent  manner  that  whole 
handfuls  of  tickets  were  permitted  to  betaken 
out  of  the  number  wheels,  at  one  time,  and 
some  of  them  permitted  to  be  dropped  about 
the  wheels,  on  the  floor  or  stage  on  which  the 
wheels  were  placed  ;  that  many  numbers  were 
permitted  to  be  in  the  lap  of 'the  said  J.  H. 
Sickels  at  the  same  time,  so  that  he  did  not  or 
could  not  call  the  same  in  the  order  in  which 
they  were  drawn  out  of  the  wheel,  but  called 
them  out  of  their  regular  order  ;  whereby  the 
public  confidence  in  the  integrity  and  fairness 
of  the  drawing  of  the  said  lottery  was  wholly 
lost,  and  the  demand  for  tickets  in  the  same 
by  purchasers,  and  the  price  of  such  tickets 
by  retail  were  greatly  diminished,  insomuch 
that  the  plaintiff  could  not  sell  his  tickets  by 
retail,  so  that  the  same  remained  on  his  hands, 
225*]  and  were  drawn  by  him  as  blanks,  *so 
that  he  lost  the  moneys  which  he  paid  for  the 
same,  and  the  profits  which  ought  to  have 
been  derived  from  the  sale  of  them,  to  the 
damage  of  the  plaintiff  $20,000. 

There  was  a  general  demurrer  to  the  decla- 
ration and  joinder. 

Mr.  Sksson,  in  support  of  the  demurrer, 
contended  : 

1.  That  the  defendants  being  public  officers, 
acting  under  the  authority  of  the  State,  and 
giving  a  bond  to  the  people  for  the  true  and 
faithful  discharge  of  their  trust,  are  not  liable 
to  the  suit  of  a  private  person. 

2.  That  the    injury   complained    of    being 
common  with  all  holders  of  tickets,  an  action 
will  not  lie  at  the  suit  of  any  one  individual, 
unless  special  damage  is  shown. 

3.  That  the  special  damage  which  is  neces- 
sary to  support  the  action  must  not  only  be 
peculiar  to  the  plaintiffs,  but  direct  and  imme- 
diately consequential  of  the  act.     (Co.  Litt.,  56 
a;  5  Co.,  73  a  ;  1  Com.  Dig..  180  ;  Carth.,  193; 
1  E*p.  N.  P.,  148.) 

4.  That  in  this  case  no  special  damage  was 
shown,   it  not  being  pretended  but   that  the 
tickets  held  by  the  plaintiff  were  drawn,  and 
the  blanks  and  prizes  fairly  declared  and  ac- 
counted for. 

5.  That  no  action  can  be  sustained  for  a  loss 
arising  merely  from  a  speculation  on  public 
opinion  ;  and  that  the  alleged  special  damage 
in  this  case  from  the  depression  of  the  price 
of  tickets,  in  consequence  of  the  influence  of 
the  conduct  of  the  managers  on  public  opin- 
ion, was  too  remote  to  be  the  foundation  of  an 
action. 

6.  That  the  plaintiff  does  not  aver  in  his 
declaration  that  he  could  have  sold  his  tickets, 
or  that  he  had  any  offers  for  the  purchase  of 
them. 

780 


Mr.  Fay,  contra,  insisted  that  though  by  the 
Statute  the  people  may  have  an  action  against 
the  defendants,  yet  that  does  not  take  away 
the  common  law  right,  of  action  of  any  indi- 
vidual. The  defendants  as  lottery  managers 
were  mere  ministerial  officers.  (Schinott  v. 
Bumstead.  6  T.  R.,  646-649.)  The  injury  in 
this  case  was  not  common  to  *all  the  [*226 
community,  but  only  to  the  purchasers  of  tick- 
ets in  this  lottery.  An  action  will  lie  against  a 
postmaster,  a  commissioner  of  excise,  a  street 
paver,  and  various  other  public  ministerial 
officers,  for  a  breach  or  omission  of  duty.  (£ 
Bl.,  906,  1141  :  2  Ld.  Raym.,  938;  3  Wils., 
461.) 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

Although  the  declaration  states  many  par- 
ticulars of  mismanagement,  either  by  the  de- 
fendants or  their  agent,  it  nowhere  charges 
them  with  fraud.  The  amount  of  the  grava- 
men is,  that  they  were  negligent  in  conducting 
the  preparation  for  and  the  drawing  of  the  lot- 
tery :  that  the  plaintiff  had  bought  tickets  in 
the  lottery,  for  the  purpose  of  selling,  and  that 
in  consequence  of  the  negligent  manner  in 
which  the  drawing  and  managing  the  lottery 
was  conducted,  public  confidence  in  the  integ- 
rity and  fairness  of  the  drawing  of  the  lottery 
was  lost,  the  demand  for  tickets  and  the  price 
of  the  tickets  were  diminished,  so  that  the 
plaintiff  was  unable  to  sell  his  tickets ;  and 
they  remained  unsold,  and  were  drawn  blanks. 
The  declaration,  it  is  true,  states  that  the  de- 
fendants conducted  the  drawing  of  the  lottery 
in  such  a  careless,  negligent,  unfaithful  and 
fraudulent  manner  that  whole  handfuls  of 
tickets  were  permitted  to  be  taken  out  of  the 
number  wheels  at  a  time,  &c.  ;  this  does  not 
amount  to  a'  charge  of  direct  and  personal 
fraud,  but  merely  to  carelessness  and  negli- 
gence ;  and  it  is  averred  that  this  carelessness 
and  negligence  led  only  to  calling  the  numbers 
out  of  their  order,  and  not  as  they  were  drawn 
from  the  wheel.  The  present  action  is  found- 
ed on  the  misbehavior  of  the  defendants  in  a 
public  trust,  whereby  a  private  injury  to  the 
plaintiff  is  supposed  to  have  been  committed. 
It  is  an  action  of  the  first  impression,  and 
must  be  governed  by  known  and  established 
principles. 

I  consider  the  point  beyond  all  dispute,  that 
for  a  misbehavior  of  an  officer,  in  his  office, 
either  from  misfeasance  or  nonfeasance,  no  one 
can  maintain  an  action  against  him,  unless  he 
can  show  a  special  and  particular  damage  to 
himself.  Without  such  special  and  particular 
damage,  he  has  no  title  to  call  the  officer  to  an 
account.  Lord  Coke  (Co.  Litt.,  56  a)  says,  in 
a  case  which  bears  strong  analogy  to  this, 
'  *that  if  a  way  be  a  common  way,  if  [*227 
any  man  be  disturbed  to  go  that  way,  or  if  a 
ditch  be  made  overthwart  the  way,  so  as  he 
cannot  go,  yet  shall  he  not  have  an  action  upon 
his  case  ;  and  this  the  law  provided,  for  avoid- 
ing of  multiplicity  of  suits  ;  for  if  any  one  man 
might  have  an  action,  all  men  might  have  the 
like."  He  proceeds  to  say,  that  if  he  had  his 
horse  fall  into  the  ditch,  whereby  he  received 
hurt  and  loss,  there,  for  his  special  damage, 
which  is  not  common  to  others,  he  shall  have 
an  action  upon  his  case.  This  principle  was 
JOHNS.  REP.,  19. 


1821 


LATHROP  v.  ALLEN. 


227 


solemnly  recognized,  and  acted  upon,  in  Pain 
v.  Patrick,  3  Mod.,  289.  The  same  case  is 
reported  in  1  Salk.,  12,  as  Payne  v.  Patridge. 
In  Ivason  v.  Moore,  1  Salk.,  16  ;  1  Ld.  Raym., 
486,  which  was  an  action  on  the  case  for  stop- 
ping up  a  highway  leading  to  the  plaintiff's 
colliery,  with  intent  to  deprive  him  of  the 
profit  thereof,  per  quod,  he  lost  the  profit,  &c., 
and  his  coals  were  spoiled  for  want  of  buyers. 
Chief  Justice  Holt  and  Mr.  Eokesby  (contra 
Messrs.  Tourton  and  Gould),  were  of  opinion 
that  no  action  lay,  the  way  appearing  to  be  a 
public  highway.  They  held  that  the  plaintiff 
had  no  better  right  than  anybody  else,  and 
that  a  man  could  not  have  a  particular  action 
without  a  particular  injury,  or  a  particular 
right,,  which,  they  said,  were  the  grounds  upon 
which  all  actions  are  founded,  and  to  which 
they  must  conform.  The  same  principles  were 
adopted  in  Williams'  case,  5  Co.,  73.  Baron 
Comyns  cites  the  cases  in  Salkeld,  as  law.  (1 
Com.  Dig.,  180,  Action  upon  the  case,  B;  2.) 
The  same  principle  was  adopted  by  Lord  Ken- 
yon  in  Herbert  v.  Groves,  1  Esp.,  148,  which 
was  afterwards  confirmed  by  the  court.  The 
analogy  between  the  cases  cited  and  the  pres- 
ent, consists  in  this,  that  the  defendants  have 
undertaken  a  duty  which  is  common,  in  regard 
to  all  those  who  purchase  tickets  in  that  lot- 
tery ;  that  they  owe  no  peculiar  duty,  and  are 
under  no  particular  obligation  to  the  plaintiff, 
as  to  their  conduct,  other  than  such  as  is  com- 
mon to  all  the  purchasers  and  holders  of 
tickets  in  that  lottery.  The  defendants,  then, 
stand  in  the  same  relation  to  the  plaintiff  as 
they  do  to  a  great  number  of  other  persons. 
So,  in  the  case  of  a  public  road,  all  who 
choose  to  travel  it,  have  an  equal  right ;  dig- 
ging a  ditch  across  the  road  is  an  injury 
228*]  *alike  to  all,  but  no  one  can  maintain 
an  action,  unless  he  can  show  a  particular 
injury,  an  injury  peculiar  to  himself ;  not 
merely  that  he  could  not  pass  the  road,  but 
that  some  special  damage  happened  to  him. 

The  particular  injury  stated  by  the  plaintiff 
is,  that  by  the  defendants'  conduct  and  negli- 
gence, in  the  instances  pointed  out,  the  public 
confidence  in  the  integrity  and  fairness  of  the 
drawing  .of  the  lottery  was  wholly  lost,  and 
the  demand  for  tickets  by  purchasers,  and  the 
price  of  the  tickets,  were  greatly  diminished, 
so  that  the  plaintiff  could  not  sell  his  tickets, 
by  retail,  and  the  same  were  drawn  as  blanks. 

I  perceive,  in  these  allegations,  no  charge  of 
any  particular  injury  to  the  plaintiff  ;  nor  do 
I  perceive  any  particular  right  of  the  plaintiff 
which  has  been  violated.  The  injury,  if  any, 
is  common  to  all  those  who  held  tickets  in  that 
particular  lottery  ;  and  we  see  that  in  such  a 
case  it  appertains  to  the  public  only  to  avenge 
the  injury.  If  there  has  been  any  unfaithful- 
ness or  dishonesty  on  the  part  of  the  managers 
of  this  lottery,  they  are  responsible,  under  the 
bonds  which  the  Statute  (1  R.  L.,  270)  requires 
them  to  give;  and  possibly,  also,  by  indictment. 

There  is  another  view  of  the  subject,  which, 
I  apprehend,  equally  concludes  against  the 
plaintiff.  In  cases  of  torts,  it  is  necessary  to 
show  that  the  particular  damage  in  respect  of 
which  the  plaintiff  proceeds,  must  be  the  legal 
and  natural  consequence  of  the  wrongful  acts 
imputed  to  the  defendant.  (1  Chit.  PI.,  388  ; 
8  East,  3.)  It  is  another  rule,  that  the  special 
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damage  must  be  particularized,  in  order  that 
the  defendant  may  be  able  to  meet  the  charge, 
if  it  be  false ;  if  it  be  not  so  stated,  it  cannot 
be  given  in  evidence.  And  if  the  action  be  not 
sustainable,  independent  of  the  special  dam- 
age, the  declaration  is  bad  on  demurrer.  (1 
Chit.  PI.,  389;  1  Saund.,  243,  n.  5  •  8  T.  R., 
132.)  A  declaration  by  a  victualler,  for  calling 
his  wife  a  whore,  whereby  several  customers 
left  his  house,  is  too  general.  So,  a  declaration 
for  slander  of  title  to  an  estate,  whereby  the 
plaintiff  lost  the  sale  of  it,  is  insufficient.  (1 
Chit.  PL,  389.)  The  same  doctrine  is  held  in 
Mason  v.  Moore,  1  Salk.,  16.  The  only  allega- 
tion of  special  damage  is,  that  in  consequence 
of  *the  loss  of  public  confidence  in  the  [*229 
integrity  and  fairness  of  the  drawing  of  the 
lottery,  the  plaintiff  could  not  sell  his  tickets 
by  retail.  In  the  case  last  cited,  Lord  Holt  was 
of  opinion  that  it  was  not  enough  to  say  that 
the  plaintiff  lost  customers,  or  that  buyers 
would  not  come,  without  showing  that  buyers 
were  coming  and  were  hindered.  It  is  impos- 
sible to  conceive  anything  more  vague  and 
untriable,  than  the  loss  of  a  market  for  any 
commodity  from  the  want  of  public  confi- 
dence. 

The  cases  cited  by  the  plaintiff's  counsel  are 
inapplicable.  The  case  of  Ashby  v.  White,  2 
Ld.  Raym.,  938,  came  under  the  consideration 
of  this  court  in  Jenkins*  v.  Waldron,  11  Johns.. 
120,  and  we  held  that  to  enable  a  voter  whose 
vote  was  refused,  to  maintain  an  action,  the 
refusal  to  admit  the  vote  must  appear  to  be 
fraudulent  and  malicious  ;  but  there  is  no 
analogy  between  the  cases.  The  in  jury,  if  any, 
is  peculiar  to  the  party  whose  vote  is  rejected  ; 
the  right  to  vote  is  enjoyed  by  many  ;  but  the 
injury  is  not  of  a  common  nature.  The  case 
of  a  postmaster,  through  whose  negligence  a 
letter,  or  anything  transmitted  by  the  post,  is 
lost,  is  different,  and  is  distinguishable  from 
this  case  ;  for  the  injury  is  a  particular  one  to 
the  party  who  suffers  the  loss. 

Upon  the  whole,  we  are  clearly  of  opinion 
that  the  present  action  is  not  maintainable,  and 
that  the  defendants  must  have  judgment. 

Judgment  far  the  defendants. 

Cited  in— 5  Cow.,  359 ;  8  Cow.,  157  ;  11  Wend.,  412 ; 
18  Wend.,  229 ;  4  Denio,  332 :  5  N.  Y.,  20 ;  30  N.  Y.,  62 : 
12  Barb.,  662  ;  13  Barb.,  218  ;  16  How.  Pr.,  24  :  1  Rob., 
594 ;  10  Leg.  Obs.,  236 ;  41  Cal.,  565 ;  16  Mich.,  118. 


LATHROP  v.  ALLEN  ET  AL. 

Action  on  Collector's  Bond — Pleading. 

In  an  action  brought  on  a  bond  given  by  a  col- 
lector of  taxes,  against  him  and  his  sureties,  the 
declaration  alleged  the  delivery  of  the  tax  list  and 
assessment  roll  to  the  collector;  and  the  warrant  of 
the  supervisors  requiring  him  to  collect  and  pay 
over  the  amount,  including  fees  for  collection,  and 
assigned  as  a  breach  of  the  condition  of  the  bond, 
the  non-payment  of  the  amount  on  which  the  dam- 
ages were  assessed.  It  was  held  bad,  and  the  judg- 
ment of  the  Court  of  Common  Pleas  for  the  de- 
fendant, on  the  insufficiency  of  the  declarations, 
was  affirmed. 

TN  ERROR,  to  the  Court  of  Common  Pleas 
1     of  Otsego  Co. 

The  plaintiff,  as  supervisor  of  the  town  of 
Cherry  Valley,  brought  an  action  of  debt 
against  the  defendants,  Allen,  and  S.  and  S., 
his  sureties,  on  a  bond  dated  Nov.  25,  1818, 
for  $3,301.84,  conditioning  that  if  the  defend- 
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ant,  Allen,  did,  in  all  thincs,  duly  and  faith- 
fully execute  and  perform  all  and  singular  the 
duties  of  his  office  as  collector  of  the  town  of 
23O*]  Cherry  *Valley,  without  any  fraud  or 
delay,  &c.,  then.  &c.  The  plaintiff,  after 
setting  forth  the  bond  and  condition,  averred 
that  Allen,  after  the  execution  of  the  bond,  to 
wit:  on  Nov.  25,  took  upon  himself  the  office 
of  collector,  &c.,  and  received  from  the  plaint- 
iff the  assessment  roll  of  the  town  of  Cherry 
Valley,  with  a  list  of  the  taxes  to  be  collected 
for  the  year  1818,  with  a  warrant  from  the 
Board  of  Supervisors  of  the  county,  requiring 
him  to  collect  from  the  persons  mentioned  in 
the  assessment  roll,  the  several  sums  men- 
tioned, &c.,  amounting  together  to  $1,648.92  ; 
and  to  pay  over  to  the  Treasurer  of  the  county, 
on  or  before  Feb.  1,  then  next,  the  sum  of 
$891.90  ;  and  to  the  Commissioners  of  the 
Common  Schools  of  the  town  of  Cherry  Val- 
ley, $186.10;  and  to  the  plaintiff,  as  Super- 
visor, &c.,  the  sum  of  $556.92,  including  fees 
for  collection  ;  that  the  defendant,  Allen,  also, 
on  the  same  day,  received  from  the  plaintiff  a 
warrant  of  the"  Board  of  Supervisors,  requir- 
ing him,  according  to  the  provisions  of  the 
Act,  &c.,  to  collect  from  two  Quakers  in  Cher- 
ry Valley,  within  sixty  days,  the  sum  of  $4 
each,  and  pay  the  same  to  the  Treasurer  of  the 
county.  The  plaintiff  further  alleged  that  the 
defendant,  Allen,  did  not  duly  and  faithfully 
perform  the  duties  of  his  office  as  collector, 
&c.,  but  made  default  in  this,  to  wit  :  that  he 
neglected,  omitted  and  refused  to  collect  and 
pay  over  to  the  Treasurer  of  the  County  of 
Otsego,  on  or  before  Feb.  1,  then  next,  and 
now  last  past,  the  said  sum  of  $899.90,  &c., 
but  that  a  large  sum,  to  wit  :  $864.73,  being 
part  thereof,  still  remained  due  and  unpaid  ; 
nor  did  he  in  any  manner,  nor  has  he  yet,  ac- 
counted with,  paid,  or  satisfied  the  Treasurer 
for  the  same  ;  nor  did  he,  on  or  before  the  said 
first  day  of  February,  collect  and  pay  over  to 
the  Commissioners  of  Common  Schools  of  the 
town  of  Cherry  Valley,  the  said  sum  of  $186.- 
10,  &c.,  but  that  the  same  still  remains  due 
and  unpaid,  &c.  The  plaintiff  further  as- 
signed, as  breaches  of  the  condition  of  the  said 
bond,  &c.,  to  wit:  "that  a  large  sum  of 
money,  to  wit :  the  sum  of  $864.73,  being 
part  of  the  money  so  ordered  and  required  to 
be  collected,  was  collected  by  and  remained^ 
in  the  hands  of  the  defendant,  A.,  as  collector; 
yet,  although  often  requested,  &c.,  he  did  not, 
nor  hath  he  yet  paid  over  the  same  to  the 
23  1  *]  Treasurer  *of  the  County  of  Otsego, 
nor  hath  he  in  any  manner  accounted  with  or 
satisfied  the  said  Treasurer  for  the  same,  but  has 
wholly  failed  and  made  default,  and  hitherto 
refused  as  still  refuses  to  pay,  satisfy,  or  ac- 
count with  the  said  Treasurer  for  the  same. 
And  that  the  said  sum  of  $864.73  being  part 
of  the  amount  which  the  defendant  A.  was  so 
directed  to  collect,  and  pay  over,  &c.,  remain- 
ing unsatified  and  unaccounted  for,  the  Treas- 
urer of  the  County  of  O.,  afterwards,  to  wit : 
on  Feb.  27,  1819,"  according  to  the  Act,  &c., 
issued  his  warrant  to  the  sheriff  of  the  County 
of  ()..  commanding  him  to  cause  the  said  sum 
to  be  levied  and  made  of  the  goods  and  chat- 
tels, lands  and  tenements,  of  the  said  A.,  and 
to  return  the  money  to  him,  the  said  Treasurer, 
in  forty  days,  &c.,  which  warrant  was,  after- 
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wards,  duly  returned  by  the  sheriff  of  O.  with 
an  indorsement  thereon  that  the  said  A.  had 
no  goods  or  chattels,  lands  or  tenements, 
whereof  the  said  sum  of  money  could  be 
made,  &c.,  of  all  which  premises  due  notice 
was  given  by  the  Treasurer  to  the  plaintiff, 
according  to  law,  before  the  commencement 
of  this  suit ;  by  reason  whereof,  &c.,  an  ac- 
tion accrued  to  the  plaintiff,  &c.  Judgment 
for  want  of  a  plea  was  entered  in  the  court 
below,  and  a  writ  of  inquiry  awarded  to  assess 
the  damages,  and  an  inquisition  returned, 
assessing  the  damages  at  $857.88.  The  de- 
fendants moved  in  arrest  of  judgment,  for  the 
insufficiency  of  the  declaration  ;  and  the  court 
below  ordered  judgment  to  be  arrested.  The 
plaintiff  thereupon,  in  order  that  he  might 
bring  a  writ  of  error,  prayed  judgment  against 
himself,  and  in  favor  of  the  defendant,  for  the 
insufficiency  of  the  declaration,  which  was 
granted,"  &c. 

Mr.  L.  BeardsUy,  for  the  plaintiff  in  error. 
The  case  now  before  the  court  is  to  be  viewed 
in  the  same  light  as  if  there  had  been  a  ver- 
dict for  the  plaintiff,  and  any  defects  in  the 
declaration  which  are  cured  by  a  verdict,  are 
to  be  deemed  as  cured.  (2  Wils.,  261;  3 
Burr.,  1725  ;  2  Johns.,  550  ;  11  Johns.,  141  ; 
1  Wils.,  255;  T.  Raym.,  15,  16,  487;  3  Bl. 
Com.,  394;  2  Tidd.  Pr.,  825;  1  Sell.  Pr., 
498,  499.)  The  declaration  contains  every 
material  and  necessary  allegation  to  support 
the  action,  and  pursues  the  Statute.  (2  N.  R. 
L.,  125,  126,  513.)  The  breaches,  also,  are 
well  assigned.  The  collector  is  required  by 
the  Act  (2  N.  R.  L.,  188,  sess.  3)  to  account 
*with  the  Treasurer  for  all  the  money  [*232 
which  he  collects,  or  is  directed  to  collect ; 
and  if  he  neglects  to  do  so  his  bond  becomes 
forfeited.  By  suffering  a  default,  the  defend- 
ants admit  that  the  breaches  are  well  assigned; 
and  the  jury  have  found  them  to  be  true.  If 
some  of  the  breaches  are  twell  assigned,  and 
some  bad,  and  the  defendant  demurs  gener- 
ally, the  plaintiff  is  entitled  to  judgment  for 
those  which  are  well  assigned.  (2  Saund., 
380  ;  1  Saund.,  286,  n.  9  ;  Cro.  Jac.,  557.) 

Mr.  Seetye,  contra: 

1.  It  is  made  the  duty  of  the  Supervisors  to 
deliver  the  tax  list,  with  their  warrant,  to  the 
collectors,  on  or  before  Nov.  1,  in  each  year 
(2  N.    R.    L.,   511,   sess.    4);    but  it  appears 
by  the  declaration  that  the  tax  list  and  war- 
rant were  not  delivered,    in  this  case,   until 
Nov.    25,   and   no  excuse  is  shown   for   the 
delay.     If  the   Supervisors  might  delay  the 
delivery  of   the  tax  list  and  warrant  for  a 
month,  they  might  delay  it  until  the  very  last 
day,  and  then  if  the  collector  was  in  default, 
bring  their  action  against  his  sureties.     It  is 
obvious  from  the  Act  that  it  was  the  intention 
of  the  Legislature  that  the  collectors  should 
have  three  months  for  making  their  collec- 
tions. 

2.  It  appears,  from  the  declaration,  that  the 
plaintiffs  seeks  to  recover  of  the  sureties  of  A. 
the  fees  of  collection,  as  well  as  the  amount 
which  the  Treasurer  was  entitled  to  receive. 
The  amount  of  the  tax  list  is  $899.90,  includ- 
ing the  collector's  fees,  and  the  first  breach 
assigned  is  for  the  non-payment  of  that  sum 
to  the  County  Treasurer  ;  but  the  exact  sum 
due  to  the  Treasurer  was  only  $854.     A  surety 
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cannot  be  made  responsible  beyond  the  legal 
liability  of  his  principal.  The  plaintiff  must 
set  forth  his  cause  of  action  according  to  his 
legal  rights.  If  the  breach  varies  from  the 
sense  or  substance  of  the  covenant  or  con- 
tract, it  is  sufficient.  (1  Chit.  PI.,  328;  Sir 
T.  Jones.  125.) 

3.  The  first  two  assignments  of  breaches  in 
the  declaration  show  no  cause  of  action.    The 
Statute  (2  N.  R.  L.,  126,  sec.  1)  requiring  the 
collector  to  give  security,  directs  the  mode  of 
giving   the  bond  ;  that  it  shall  be  given    in 
double  the  amount   of   the  taxes  to  be  col- 
lected.    The  bond  cannot  become  forfeited, 
until  the  collector  makes  default  in  paying 
over  the  money  ;   nor  until  after  the  county 
Treasurer  has  issued  his  warrant  against  the 
collector,  and  it  is  returned  nuUa  bona,  &c. 
233*]  Now,  there  is  no  *averment  of  these 
facts  in  the  first  two  assignments  of  breaches. 
The  assignment  of  each  breach  should  show  a 
good  cause  of  action.     No  resort  can  be  had 
to  the  third  assignment  of  breach  in  this  case, 
to  help  the  first ;  for  each  must  be  eood  and 
perfect  in  itself.     (13  Johns.,  483  f  10  Cro. 
Eliz.,  560  ;  Co.,   132.)     There  being  a  judg- 
ment by  default  in  this  case,  it  is  not  to  be 
considered  as  if  there  was  a  verdict.     It  is 
rather  like  the  case  of  a  general  demurrer  to 
the  assignments  of  the  first  two  breaches.     (2 
Burr.,  900;  10  East,  363.) 

But  we  contend  that  the  defect  would  not 
be  cured  by  a  verdict,  had  it  come  before 
the  court  in  that  shape.  (1  Saund.,  228,  n.  1  ; 
2  Saund.,  178.) 

4.  The  bond   being   taken   for  more  than 
double  the  amount  of  the  tax  list,  is  not  pur- 
suant to  the  Statute.     It  includes  the   com- 
mutation of  the  two  Quakers,  for  which  the 
sureties  of  the  collector  were  not  liable.     A 
failure  of  the  collector  to  pay  over  the  amount 
of  the  tax  list,  is  the  only  ground  of  forfeiture 
of  the  bond,  according  to  the  Act ;  but  the 
plaintiff  claims  the  whole. 

Per  Ouriam.  Without  going  into  a  par- 
ticular consideration  of  all  the  points  made  on 
the  argument  of  this  cause,  it  is  sufficient  for 
its  determination  to  advert  to  one  of  them 
only,  which  is  decisive  against  the  plaintiff  in 
error.  If  we  take  into  view  the  whole  of  the 
declaration  and  the  breaches  assigned,  it  is 
evident  that  the  plaintiff  has,  by  the  inquisi- 
tion, recovered  damages  to  which  he  is  not 
entitled,  either  against  the  collector  or  his 
sureties,  namely  :  the  fees  of  collection  given 
by  the  Statute  to  the  collector.  It  is  to  be  in- 
tended that  the  damages  have  been  assessed 
on  the  breaches  as  assigned.  We  are,  there- 
fore, of  opinion  that  the  judgment  of  the 
court  below  ought  to  be  affirmed. 

Judgment  affirmed. 


SULLIVAN,  Assignee,  &c., 

v. 
ALEXANDER  ET  AL. 

Bond  to  Sheriff  far  Jail  Liberties —  Void,  because 
of  Unlawful  Addition. 

Where,  in  the  condition  of  a  bond  taken  by  the 
sheriff  on  suffering  a  pHsoner  in  execution  to  go  at 
large  within  the  limits  of  the  liberties  of  the  jail, 
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the  sheriff  added  to  the  condition  authorized  by 
statute,  "that  the  prisoner  should,  at  the  request  of 
the  sheriff,  again  surrender  himself  to  the  prison," 
&c.,  the  bond  was  held  void,  as  taken,  cotore  officii, 
in  terms  not  authorized  by  the  Statute. 

Citations— 15  Johns.,  256 :  Act,  SPSS.  36,  ch.  49,  sec. 
6 ;  1  N.  K.  L.,  418,  4X3  ;  10  Co.,  100 ;  IT.  K.,  418 : 
Plowd.,  60,  68. 

THIS  was  an  action  of  debt  brought  by  the 
plaintiff,  as  assignee  of  a  bond  taken  by 
the  sheriff  of  the  City  and  County  of  N.  Y., 
on  permitting  Alexander,  a  prisoner  in  execu- 
tion, at  the  suit  of  the  plaintiff,  to  go  at  large 
within  the  liberties  of  the  jail  pursuant  to 
the  Statute.  The  condition  of  the  bond, 
*as  set  forth  in  the  declaration,  was  :  [*234 
"that  if  the  said  Alexander  should  remain  a 
true  and  faithful  prisoner,  and  should  not,  at 
any  time  or  in  anywise  escape,  or  go  without 
the  limits  of  the  liberties  of  the  jail  of  the  said 
City  and  County  of  N.  Y.,  until  discharged  by 
due  course  of  law  ;  and  should,  at  the  request 
of  the  said  James  L.  Bell,  as  sheriff  aforesaid, 
surrender  himself  to  the  said  prison,  then  the 
above  obligation  to  be  void."  The  declaration 
alleged  that  Alexander  escaped  and  went 
beyond  the  limits  of  the  jail  liberties,  &c., 
whereby  the  said  bond  became  forfeited,  &c. 

The  defendants,  after  craving  oyer  of  the 
bond  and  condition,  severed  in  their  pleas,  and 
some  of  them  pleaded:  1.  Non  est  factum. 
2.  That  the  bond  was  not  assigned  by  the  sher- 
iff to  the  plaintiff.  3.  That  Alexander  did 
not  escape,  &c.  4.  A  return  again  within  the 
limits  of  the  jail  liberties,  after  the  alleged  es- 
cape, before  suit  brought.  5.  That  Alexander, 
after  the  alleged  escape,  and  after  the  com- 
mencement of  this  suit,  was  duly  discharged 
under  the  Act  for  Giving  Relief  in  Cases  of 
Insolvency,  passed  Apr.  12,  1813.  6.  One  of 
the  defendants  put  in  a  general  demurrer  to 
the  declaration,  to  which  there  was  a  joinder 
by  the  plaintiff. 

Messrs.  Slosson,  T.  A.  Emmet  and  Wells,  in 
support  of  the  demurrer. 

Messrs.  P.  A.  Jay  and  D.  B.  Ogden,  contra. 

The  grounds  taken  in  support  of  the  demur- 
rer, were : 

1.  That  the  condition  of  the  bond  was  not 
conformable  to  the  directions  of  the  Statute, 
but  contained  a  further  stipulation,  that  the 
prisoner  admitted  to  the  limits  of  the  jail  lib- 
erties, should,  at  the  request  of  the  sheriff,  sur- 
render himself  again  to  the  prison. 

2.  That  if  the  bond  was  not,  on  that  ground, 
void,  as  respected  the  sheriff,  yet  this  bond 
was  not  assignable,  so  that  the  plaintiff  could 
bring  'a  suit  in  his  own   name,   as  the   Stat- 
ute only  authorized  a  bond  taken  in  the  very 
form  prescribed,  to  be  assigned. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court  : 

The  question  is,  whether  the  bond  is  void, 
as  taken  for  matters  not  authorized  by  stat- 
ute, colore  officii  f  The  words  which  have 
been  superadded  to  the  condition,  as  author- 
ized by  statute,  are,  that  the  defendant  A. 
"shall,  at  the  request  of  the  said  J.  L.  B.,  as 
sheriff  aforesaid,  surrender  himself  to  the  said 
prison,"  <fcc.  *This  is  a  substantial  [*23«5 
and  material  part  of  the  condition.  In  Thomp- 
son v.  Lockwood,  15  Johns.,  256,  we  held  that 
the  Act  Relative  to  Jails  (sess.  36,  ch.  49,  sec. 
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6 ;  1  N.  R.  L.,  429),  as  to  letting  prisoners  go 
at  large  within  the  limits  of  the  liberties,  was 
a  mere  modification  and  extension  of  the  Act 
Concerning  Sheriffs,  &c.  (1  N.  It.  L.,  418,  423, 
sess.  86,  ch.  67,  sec.  13),  which  renders  void 
any  obligation  taken  by  the  sheriff,  by  color 
of  his  office,  in  any  other  form  than  is  pre- 
scribed by  the  Statute.  Beawf age's  case,  10 
Co.,  100;  Kidwetty  v.  Brand,  Plowd.,  60,  68, 
and  Roger*  v.  Reeve*,  IT.  R..  418,  are  some  of 
the  many  cases  which  show  that  such -a  bond 
is  void.  A  mere  verbal  difference  or  depart- 
ure from  the  provisions  of  the  Statute,  will 
not  render  a  bond  to  the  sheriff,  void  ;  but 
when  there  is  a  substantial  variance,  as  if  the 
sheriff  adds  to  the  condition  that  he  shall  be 
kept  without  damage  against  the  King  and  the 
plaintiff,  that  will  make  the  whole  condition 
void.  The  sheriff,  in  this  case,  had  no  right 
to  require  the  defendant,  Alexander,  to  sur- 
render himself  to  prison,  at  his  request.  He 
has  a  right  to  re-imprison  a  defendant  who  has 
been  admitted  to  the  liberties  of  the  jail,  in 
one  case  only  ;  that  is,  when  the  sureties  taken 
for  the  prisoner  are  insufficient ;  but  the  con 
(lit i* MI  to  this  bond  does  not  embrace  that  case. 
We  are  of  opinion,  therefore,  that  the  defend- 
ants are  entitled  to  judgment. 

Judgment  for  the  defendants. 
Cited  in— 80  N.  Y.,  209 :  1  Paine,  375. 


KING  &  MEAD  «.  LENOX. 

Maritime  Law — Ship  not  put  up  to  Freight — 
Goods  Received  by  Master  on  Personal  Account 
— Owner  not  Liable  for  Loss. 

Where  a  ship  is  not  put  up  to  freight,  but  em- 
ployed by  the  owner,  on  his  own  account ;  and  the 
master  receives  goods  of  another  person  on  board 
as  part  of  his  privilege,  taking  to  himself  the  freight 
and  com  missions,  the  owner  of  the  ship  is  not  liable 
in  case  of  embezzlement,  or  for  the  conduct  of  the 
master  in  relation  to  such  goods. 

Citations— Abb.  Ship.,  3d  ed.,  113,  part  1,  ch.  3,  sec. 
2 ;  11  Mass.,  99 :  15  Mass.,  370. 

THIS  was  an  action  of  assumpsit,  brought 
against  the  defendant,  as  owner  of  the 
ship  called  The  Ram-Duloll-Day,  to  recover 
the  value  of  certain  goods  shipped  on  board  of 
that  vessel,  on  account  of  the  plaintiffs,  and 
consigned  to  them,  on  her  voyage  from  Cal- 
cutta to  N.  Y.,  in  the  year  1817.  The  cause 
was  tried  before  Mr.  Chief  Justice  Spencer,  at 
the  N.  Y.  sittings,  in  Apr.,  1820.  A  verdict 
was  taken  for  the  plaintiffs  for  $1,494.75,  sub- 
ject to  the  opinion  of  the  court  on  a  case 
made. 

It  appeared  that  the  master  of  the  R.,  on  the 
outward  voyage  from  N.  Y.  to  Calcutta 
784 


received  from  the  plaintiffs  a  quantity  of 
cheese  and  verdigris,  which  was  shipped  as 
part  of  the  master's  privilege,  allowed  to  him, 
as  is  usual,  by  owners  of  ^vessels  in  the  [*236 
East  India  trade,  and  which  were  sold  in  C., 
two  thirds  for  account  of  the  plaintiffs,  and 
one  third  for  account  of  the  master  ;  and  the 
proceeds,  deducting  the  homeward  freight  and 
commission,  which  were  received  by  the  mas- 
ter, were  invested  in  the  goods  of  the  country, 
packed  in  a  trunk,  laden  on  board  of  the  R. 
and  consigned  to  the  plaintiffs,  at  N.  Y.  No 
part  of  the  shipment,  outward  or  homeward, 
or  the  freight  or  commissions,  were  entered  in 
the  ship's  accounts  ;  but  the  same  were  consid- 
ered as  part  of  the  master's  privilege.  The 
ship  was  not  a  general  ship,  but  was  wholly 
laden  on  account  of  the  owner,  except  the 
usual  privileges  allowed  the  supercargo,  mas- 
ter and  other  officers.  The  trunk  containing 
the  goods  in  question  was  stowed  in  the  cabin 
of  the  ship,  under  the  master's  berth,  where  he 
usually  stows  some  part  of  his  privilege.  The 
master  died  on  the  homeward  voyage.  On 
the  arrival  of  the  ship  at  N.  Y.,  the  trunk  con- 
signed to  the  plaintiffs  was  opened  at  the  cus- 
tom house,  by  persons  appointed  by  the  Col- 
lector of  the  Customs  ;  when  two  shawls,  all 
the  pearls,  and  eight  pieces  of  Choppa  Romalls, 
mentioned  in  the  invoice,  to  recover  the  value 
of  which  this  suit  was  brought,  were  missing. 

Mr.  T.  A.  Emmet  for  the  plaintiffs. 

Mr.  Wells,  contra. 

Per  Curiam.  The  owner  of  a  ship  is  bound 
for  the  lawful  contracts  of  the  master,  when 
made  by  him  relative  to  the  usual  employment 
of  the  vessel ;  both  on  the  ground  of  such 
employment,  and  of  the  profit  which  they 
derive  from  it ;  and  the  course  of  usual  em- 
ployment is  e-vidence  of  authority  given  by  the 
owner  to  make  a  contract  for  them.  (Abb.  on 
Sh..  3d  ed.  113,  part  1,  ch.  3,  sec.  2.)  The 
plaintiffs,  in  this  case,  contracted  with  the 
master  himself,  knowing  that  he  received 
their  goods  on  his  own  account,  as  part  of  his 
privilege,  and  not  in  his  character  of  agent  for 
the  owners.  The  contract  was  not  made  by 
any  implied  authority  of  the  owners,  arising 
out  of  the  usual  course  of  employment.  The 
ship  was  loaded  wholly  by  the  owner ;  and 
the  master  had  no  authority  from  the  defend- 
ant to  received  goods  on  freight.  ( Walter  v. 
Brewer,  11  Mass.,  99  ;  Reynolds  v.  2'oppan,  15 
Mass.,  370.)  We  are,  therefore,  clearly  of 
opinion  that  the  defendant  is  entitled  to  judg- 
ment. 

Judgment  for  tlie  defendant. 

Cited  in-6  Cow.,  176;  2  Wend.,  342;  2  Story,  48;  2 
Wood  &  M.,  315 ;  64  Ind.,  20. 
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PERKINS  t>.  HINMAN. 

Practice  —  Second  Action  —  Slay  of  Proceedings  — 
Costs  of  Former  Action. 

Where  a  second  action  (mixed  or  personal)  is 
brought,  either  in  this  court,  or  in  a  Court  of  Com- 
mon Pleas,  and  a  trial  has  been  had  therein,  or  the 
plaintiff  has  become  nonsuited,  the  court  will  stay 
the  proceedings  until  the  costs  of  the  former  action 
for  the  same  cause  are  paid. 


was  an  action  on  a  promissory  note, 
-L  originally  commenced  in  the  Court  of 
Common  Pleas  of  Otsego  County.  An  affi 
davit  of  the  non-residence  of  the  plaintiff  was 
filed  in  that  court,  and  a  rule  entered,  requir- 
ing the  plaintiff  to  file  security  for  costs  ;  but 
before  any  security  was  filed,  the  default  of 
the  plaintiff  was  entered,  and  a  judgment  of 
nonsuit  was  afterwards  perfected,  with  costs, 
amounting  to  $13.16,  which  remained  unpaid. 
The  plaintiff  afterwards  commenced  the  pres- 
•ent  suit  in  this  court,  for  the  same  cause  of 
action. 

Mr.  Starkweather,  for  the  defendant,  now 
moved  that  all  proceedings  in  this  cause  be 
stayed,  until  the  costs  of  the  suit  in  the  Com 
mon  Pleas  were  paid.  He  cited  1  Johns.  Cas., 
247  ;  1  Tidd  Pr.,  479,  480,  2d  ed. 

Jfr.  E.  Griffin,  contra. 

Per  Curiam.  This  point  appears  not  to  have 
been  decided  in  this  court.  But  the  practice 
238*]  is  well  settled  in  the  *English  courts 
in  cases  of  ejectment  ;  and  in  the  Court  of  K. 
B.  the  rule  is  extended  to  other  actions, 
whether  the  former  action  was  in  that  court, 
or  in  the  Court  of  C.  P.  We  shall  adopt  the 
rule  of  the  K.  B.,  and  grant  the  motion.  The 
plaintiff,  therefore,  cannot  proceed  in  this 
court  until  he  has  paid  the  costs  of  the  nonsuit 
in  the  court  below. 

Rule'granted. 

Cited  in—  3  Cow.,  381  :  27  How.  Pr.,  156;  3  Abb.  Pr., 
364  ;  5  Duer,  688  ;  8  W.  Dig.,  21. 


OVERSEERS  OF  POMPEY. 

v. 
OVERSEERS  OF  LAURENS. 

Settlement  of  Pauper — Assignment  of  Lease  by 
Writing  not  under  Seal — Failure  of  Consider- 
ation— Assignee  does  not  Gain  Settlement. 

P.,  by  a  writing,  not  under  seal,  assigned  to  C.  a 
lease,  in  fee,  for  sixty  acres  of  land,  in  the  town  of 


M.,  the  consideration  for  which  was  a  quitclaim 
deed  by  C.  to  him,  for  lands  in  H.,  supposed  at  the 
time,  to  be  worth  $700 :  but  it  afterwards  appeared 
thatC.  had  no  title  whatever  to  the  land  so  released 
in  exchange.  Held  that  C.  did  not  acquire  a  title, 
legal  or  equitable,  to  the  lease  so  assigned,  so  as  to 
enable  him  to  gain  a  legal  settlement :  for  the  quit- 
claim by  him  of  land  in  H.  being  of  no  value,  he 
could  not  be  deemed  to  have  paid  the  sum  of  $75, 
txmaflde,  or  anything,  as  the  consideration  of  the 
purchase,  so  as  to  gain  a  settlement  under  the  Act. 
(1  N.  R.  L.,  280.  sess.  36.  ch.  78,  sec.  4.) 

Citations— 12  Johns.,  73: 14  Johns.,  199, 469:  2  Johns. 
Ch.,  23. 

justices  of  the  peace  of  Laurens  made 
an  order  for  the  removal  of  Elizabeth 
Curry  and  her  children,  as  paupers,  from  the 
town  of  Laurens  to  the  town  of  Poinpey,  as 
the  place  of  their  last  legal  settlement  On  an 
appeal  to  the  Court  of  Sessions  of  Otsego  Co., 
the  order  was  confirmed,  and  the  appeal  dis- 
missed. At  the  hearing  before  the  Sessions,  it 
was  admitted  that  Samuel  Curry,  the  husband, 
was  formerly  settled  in  the  town  of  Pompc-y. 
It  appeared  in  evidence  that  after  such  settle- 
ment, William  Pettingal  assigned  to  Curry  a 
lease  in  fee  of  sixty  acres  of  land  in  the  town 
of  Milford,  and  in  consideration  thereof,  re- 
ceived from  Curry  a  quitclaim  deed  of  land  in 
the  Hardenbergh  palent.  This  assignment 
was  not  sealed.  At  the  time  Pettingal  took 
the  quitclaim,  he  supposed  the  title  to  the  land 
in  the  Hardenbergh  patent  was  good,  and 
worth  $700.  Neither  he  nor  Curry  had  ever 
been  in  possession  of  the  lands. 

Joseph  Gardner,  a  witness,  testified  that  he 
had  investigated  *the  title  to  the  land  [*2UO 
conveyed  by  Curry  to  Pettingal  ;  that  Curry 
had  no  pretense  of  title,  nor  had  he  ever  been 
in  possession;  that  at  thetime  Curry  conveyed, 
the  lands  were  held  adversely,  under  title  de- 
rived from  George  Ludlow. 

WOODWORTH.  J.,  delivered  the  opinion  of 
the  court : 

The  first  objection  is.  that  the  order  is  de- 
fective. The  Statute  directs  that  the  pauper 
be  conveyed  to  the  constable  of  the  first  town 
in  the  adjoining  county,  or  in  such  other  man- 
ner, by  the  nearest  and  most  convenient  route, 
as  the  justices  shall  think  fit,  to  the  place  of 
his  legal  settlement.  The  order  in  this  ca.«e 
directs  the  constable  to  convey  the  paupers 
from  and  out  of  the  town  of  Laurens  to  the 
town  of  Lisbon,  and  from  thence  to  the  town 
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of  Pittsfield  ;  and  thence,  in  the  nearest  direc- 
tion, to  the  town  of  Pompey.  Whether  the 
route  prescribed  by  the  Statute  has  been  fol- 
lowed or  not.  the  town  of  Pompey  cannot 
allege  this  as  a  ground  to  quash  the  order. 

The  justices  had  jurisdiction  ;  and  admitting 
they  may  have  mistaken  the  nearest  route, 
this  was  not  a  question  between  them  and  the 
Overseers  of  Pompey.  Although  there  is  no 
town  of  Lisbon  in  Otsego  Co.  (the  former  name 
being  changed  to  New  Lisbon),  yet  it  will  be 
seen  that  taliing  the  paupers  to  Pittsfield,  and 
from  thence  the  nearest  direction  to  Pompey. 
they  would  pass  through  the  nearest  town  in 
Chenango,  the  adjoining  county,  and  thus 
substantially  satisfy  the  words  of  the  Statute, 
which  gives  a  discretion  to  the  justices,  to 
direct  "  by  the  nearest  and  most  convenient 
route."  The  objection  does  not  appear  to  have 
been  made  in  the  court  below,  and  cannot  be 
listened  to  here. 

The  next  question  is,  did  the  pauper  acquire 
a  legal  title  to  the  land  in  Milford  ?  On  the 
authority  of  Jackson  v.  Wood,  12  Johns.,  73,  I 
think  he  did  not.  In  that  case  it  was  decided 
that  a  conveyance  of  a  freehold,  or  estate  in 
fee,  must  be  by  deed  or  writing  under  seal. 

If  Curry  did  not  acquire  a  legal  title,  did  he, 
by  reason  of  the  assignment  and  giving  a  quit- 
claim of  the  Hardenbergh  lands,  acquire  an 
24-O*j  indefeasible  equitable  interest  to  *have 
the  title  perfected  ?  .According  to  the  cases  in 
14  Johns.,  199  and  469,  it  is  necessary  to  make 
out  the  payment  of  the  whole  consideration 
money,  and  in  order  to  constituteasettlement, 
the  sum  of  $75  must  have  been  bona  fide  paid. 
The  consideration,  such  as  it  was,  may  be  con- 
sidered as  wholly  paid.  Pettingal  took  a  quit- 
claim deed  for  the  lands  in  the  Hardeubergh 
patent,  in  exchange  for  land  in  Milford.  No 
other  consideration  is  stated  or  pretended.  He 
then  supposed  the  title  was  good,  and  that  the 
land  was  worth  $700.  He  did  not  know  that 
Curry  intended  to  defraud  him. 

Now,  as  it  turns  out  that  Curry  never  had 
title  or  possession  of  the  lands,  but  that  they 
were  held  adversely,  at  the  time  he  quitclaimed, 
would  a  court  of  equity,  under  such  circum- 
stances, compel  Pettingal  to  perfect  the  title  to 
the  land  V  Every  question  of  this  kind  is  under 
the  sound  discretion  of  the  court,  to  be  regu- 
lated by  principles  of  equity.  In  0*good  v. 
Franklin,  2  Johns.  Ch.,  23.  the  Chancellor 
observes,  "though  inadequacy  of  price  is  not 
a  ground  for  decreeing  an  agreement  to  be 
delivered  up,  or  a  sale  rescinded  (unless  its 
grossness  amount  to  a  fraud),  yet  it  may  be 
sufficient  for  the  court  to  refuse  to  enforce 
performance.  It  is  not  an  uncommon  case  for 
the  court  to  refuse  to  enforce  for  inadequacy, 
and  at  the  same  time  refuse  to  rescind.  The 
two  cases  admit  of  very  different  views  and 
considerations."  As  the  consideration  in  this 
case  was  not  merely  inadequate,  but  a  nullity, 
it  cannot  be  doubted  that  equity  would  not 
lend  its  aid  to  perfect  the  title,  and  if  so,  the 
equitable  estate  in  Curry  is  defective,  and  can 
not  lay  the  foundation  of  a  settlement.  But 
there  is  another  defect  equally  fatal.  The 
appellants  were  bound  to  prove  that  Curry 
paid  $7.~).  bmajide,  toward  the  purchase  of  the 
lot  in  .Milford.  This  1ms  not  been  done  ;  for 
the  title  conveyed  by  Curry  was  of  no  value 
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The  question  does  not  depend  on  the  supposi- 
tion of  the  party  that  the  land  was  worth  $75, 
but  on  the  value,  in  truth  and  in  fact,  of  the 
title  conveyed.  If  this  is  not  the  rule  to  be 
applied,  a  settlement  may  be  gained,  as  appears 
to  me,  in  opposition  to  the  letter  and  spirit  of 
the  statute.  The  proof  of  value  is  vague  and 
unsatisfactory  ;  *all  that  is  stated  is,  [*241 
that  Pettingal  supposed,  at  the  lime  he  took 
the  quitclaim,  the  lands  were  worth  $700. 
From  the  facts,  it  may  be  inferred,  that  he 
never  had  seen  the  lands,  but  took  them  at 
risk.  He  has  given  no  reasons  for  this  esti- 
mate. Without  something  more,  I  am  not 
satisfied  that  the  value  has  been  sufficiently 
shown.  Pettingal's  testimony  on  this  ppiut  is 
little  more  than  conjecture. 

On  the  whole,  we  are  of  opinion  that  the 
order  of  the  Sessions  must  be  affirmed. 

Order  of  Sessions  affirmed. 


DEYO  v.  WAGGONER. 

Promissory  Note — Contract  by  Holder,  to  Forbear 
Payment — Breach — Meaxure  of  Damage*. 

A.  gave  his  note  jointly  with  S.,  as  his  surety  to 
D.,  payable  May  1 ;  in  consideration  of  $5  paid  to 
him  by  A.,  D.  promised  to  forbear  the  payment  of 
the  note  for  six  months,  after  May  1.  D.  did  not 
forbear,  but  sued  A.  and  S.  on  the  note,  within  the 
time  so  stipulated  for  forbearance. 

An  action  f»r  a  breach  of  this  agreement  wa» 
brought  by  A.,  against  D.,  before  a  justice.  Held 
that  A.  was  entitled  to  recover  the  85  paid  by  him 
for  the  forbearance,  and  ulso  the  costs  paid  by  him 
in  the  suit  on  the  note  :  but  not  for  any  consequen- 
tial damatres,  or  for  the  trouble,  inconvenience 
and  expense  he  had  been  put  to,  in  being  obliged  to 
leave  his  business,  and  in  raising  the  money  to  pay 
the  note. 

Citations— 1  Johns.  Cos.,  22;  9  Johns.,  232;  19  Johns. , 
129. 

IN  ERROR,  on  certiorari  to  a  justice's  court. 
Waggoner  declared  against  Deyo  in  the 
court  below,  on  a  contract,  by  which  the 
defendant  agreed  to  take  a  note  executed  by 
the  plaintiff  and  John  Waggoner,  as  his  surety, 
to  Solomon  Smith,  for  $150,  payable  May 
1,  1820,  and  in  consideration  of  $5,  paid  ta 
the  defendant,  he  promised  to  forbear  the  pay- 
ment of  the  note  for  nine  months  after  May  1; 
that  the  defendant  did  not  forbear  the  pay- 
ment, but  sued  on  the  note,  within  that  time, 
by  which  the  plaintiff  lost  the  $5,  and  was  put 
to  costs  and  great  trouble  and  expense  to  col- 
lect the  money.  Plea,  the  general  issue  and 
a  trial  by  jury. 

It  appeared  that  Smith,  being  indebted  tx> 
Deyo  on  bond,  the  latter,  about  the  last  of 
April  or  1st  of  May,  took  the  note  of  Smith, 
in  part  payment,  and  at  that  time  an  agree- 
ment was  made  between  the  plaintiff  and  de- 
fendant, that  the  defendant  was  to  wait  six 
or  eight  months  from  May  1,  for  the  money. 
One  witness  testified  that  he  inquired  of  the 
defendant  how  much  the  plaintiff  had  paid 
him  for  waiting,  to  which  he  replied,  "  I  have 
got  the  money,  *that  is  enough;"  that  [*242 
the  witness  heard  the  plaintiff  say  to  the 
defendant  that  he  had  paid  him  $5  to  extend 
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the  time  of  payment  six  or  eight  months,  which 
the  defendant  did  not  deny. 

A  suit  was  commenced  on  the  note  Aug.  7, 
1821,  and  the  plaintiff,  on  Aug.  18,  paid  the 
amount,  with  $12.50  costs. 

On  the  trial  before  the  justice,  the  plaintiff, 
to  enhance  the  damages,  offered  to  prove,  that 
when  prosecuted  he  was  engaged  in  his  har- 
vest, and  for  the  purpose  of  raising  money  to 
satisfy  the  demand,  he  was  obliged  to  quit  his 
work  and  thresh  his  grain,  and  that  he  was 
put  to  great  trouble  in  raising  the  money  ;  this 
evidence  was  objected  to,  but  admitted  by  the 
justice.  The  jury  found  a  verdict  for  the 
plaintiff  for  $22.50. 

WOOD  WORTH,  J.,  delivered  the  opinion  of 
the  court  : 

The  evidence  offered  by  the  plaintiff  to 
prove  the  payment  of  the  $5,  for  forbearance, 
was  sufficient  to  warrant  the  finding  of  the 
jury. 

An  objection  was  taken  at  the  trial,  that  the 
suit  ought  to  have  been  brought  in  the  names 
of  Adam  and  John  Waggoner.  It  is  a  suffi- 
cient answer  that  the  contract  was  made  be- 
tween the  plaintiff  and  the  defendant  solely. 
Although  John  Waggoner  might  be  benefited 
by  the  delay,  he  had  no  right  to  claim  it.  It 
is  alleged  that  he  was  a  surety  ;  but  whether 
he  was  so  or  not,  the  plaintiff  took  up  the  note, 
and  paid  it,  together  with  the  costs. 

It  is  further  objected  that  the  agreement 
ought  to  have  been  used  as  a  defense  to  the 
suit  in  the  Supreme  Court  on  the  note.  It 
might  have  been  a  defense  in  that  suit,  on 
the  authority  of  Keating  v.  Price,  1  Johns. 
Cas.,  22.  It  we  admit  that  no  consideration 
was  paid  for  forbearance,  still  it  Was  a  valid 
agreement  to  extend  the  time.  The  note  of 
Smith,  against  the  plaintiff,  which  was  paid 
to  the  defendant,  did  not  become  due  until 
May  4.  The  agreement  was  made  certainly 
not  later  than  May  1;  consequently,  it  was  com- 
petent to  the  parties,  by  a  parol  agreement, 
to  enlarge  the  time  of  performance ;  but 
although,  on  this  principle,  the  plaintiff  might 
24tf*]  avail  himself  of  the  *agreement  by 
way  of  defense,  he  was  not  bound  to  do  so  ; 
he  had  his  election,  and  is  not  concluded  be- 
cause he  waived  his  defense  at  that  time.  The 
case  of  White  v.  Ward.  9  Johns.,  232,  relied  on 
by  the  plaintiff  in  error,  does  not  apply  here. 
In  that  case,  it  was  ruled  that  in  a  justice's 
court,  under  the  Act,  a  party  neglecting  to  set 
off  matter  which  would  have  been  a  bar,  or 
not  having  it  in  his  power  to  make  out  his 
defense  at  that  time  by  proof,  cannot  after 
wards  resort  to  an  action  for  the  same  cause. 
If  the  agreement  had  been  made  after  the  note 
became  due,  and  was  founded  on  the  consid- 
eration alleged,  it  was  an  agreement  substan- 
tially not  to  sue,  and  could  not  be  pleaded  in 
bar,  but  the  party  must  be  left  to  his  action. 
(19  Johns.,  129.) 

The  error  in  this  case,  is  in  the  admission  of 
the  testimony  objected  to.  It  appears  to  me 
that  it  could  not  form  a  ground  of  damage  ; 
although  the  plaintiff  might  have  suffered 
inconvenience  and  loss,  by  the  failure  to  ful- 
fill the  contract.  Such  remote  consequences 
cannot  be  taken  into  consideration  by  courts, 
in  estimating  the  damages  ;  besides,  there  does 
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not  appear  any  necessity  that  the  plaintiff,  at 
the  moment  the  writ  was  served,  should  quit 
his  harvest,  and  make  sacrifices  to  raise  the 
money. 

The  jury  allowed  $5  on  this  ground,  which 
we  think  cannot  be  supported. 

Judgment  reversed. 
Cited  in— 19  Barb.,  48  ;  23  Ind.,  228. 


*THE  PRESIDENT,  DIRECTORS  [*244 
AND  COMPANY  OF  THE  MECHANICS' 
BANK,  in  the  City  of  NEW  YORK, 

v. 
MINTHORNE. 

Entry  of  Judgment — Error  in  Assessment  of 
Damages — Payment  and  Entry  of  Satisfac- 
tion— Court  has  Power  to  Vacate  Satisfaction. 

After  interlocutory  judgment,  in  an  action  ag ainflt 
the  indorser  of  a  promissory  note,  the  clerk  of 
the  court  made  a  mistake  in  the  assessment  of 
the  damages,  by  calculating  the  interest  for  one 
year  less  than  the  actual  time,  and  the  attorney  of 
the  plaintiffs,  without  observing  the  mistake,  filed 
the  report  of  the  assessment,  and  entered  final 
judgment  thereon  :  and  on  receiving  payment  of 
the  amount  of  the  damages  and  costs,  according  to 
such  assessment,  acknowledged  satisfaction  of  that 
judgment,. which  was  entered  of  record  :  but  after- 
wards, on  paying  over  the  money  to  the  plaintiffs, 
the  mistake  was  discovered,  but  the  defendant 
refused  to  rectify  it.  The  court,  on  motion  for  the 
purpose,  ordered  the  entry  of  satisfaction  of  that 
judgment,  and  all  proceedings  in  the  cause,  subse- 
quent to  the  interlocutory  judgment,  to  be  vacated, 
and  the  report  of  the  clerk  of  the  assessment  of 
damages,  the  record  of  the  judgment,  and  the  satis- 
faction thereof,  to  be  taken  off  the  files  of  the  court 
and  canceled,  and  the  damages  to  be  re-assessed  by 
the  clerk,  allowing  the  defendant  credit  for  the 
amount  paid  by  him. 

Citation— 2  Johns.  Cas.,  121. 

rpHE  plaintiffs  brought  an  action  of  assump- 
J-  sit  against  the  defendant,  as  indorser  of  a 
promissory  note,  made  by  D.  D.  Tompkins, 
dated  Jan.  31,  1818,  for  $7,000,  payable  sixty 
days  after  date.  An  interlocutory  judgment, 
on  the  default  of  the  defendant  for  want  of  a 
plea,  having  been  entered,  the  damages  were 
assessed  by  the  clerk  of  the  court,  on  May  11 
last ;  and  on  May  15  final  judgment  was  signed, 
filed  and  docketed,  for  the  $8.633.19,  dam- 
ages and  costs.  On  May  28,  the  defendant 
paid  to  the  plaintiffs'  attorney  $1,000,  and  on 
July  5,  $2.133.  and  on  Aug.  10,  the  further 
sum  of  $5,615.75,  as  the  balance  of  principal 
and  interest  due  on  the  judgment ;  and  the 
attorney  of  the  plaintiffs  thereupon  delivered 
up  to  the  defendant  the  note  on  which  the  suit 
was  brought,  and  acknowledged  satisfaction 
of  the  judgment,  as  attorney  of  the  plaintiffs  ; 
and  the  satisfaction  piece  was  filed  and  entered 
of  record.  On  Aug.  16.  the  attorney  paid 
over  to  the  plaintiffs  the  last-mentioned  sum  so 
received  by  him.  as  for  the  balance  of  princi- 
pal and  interest  due  on  the  note,  when,  for 
the  first  time,  it  was  discovered  that  a  mistake 
had  been  made  by  the  clerk,  in  calculating  in- 
terest for  one  yea'r  short  of  the  actual  period, 
being  the  sum  of  $525.  The  mistake  was 
clearly  proved  by  the  affidavit  of  the  deputy 
clerk,  who  made  the  calculation  on  which  the 
report  of  the  assessment  of  damages  was 
made,  and  of  the  attorney  of  the  plaintiffs, 
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and  that  he  did  not  discover  it  until  after  sat- 
isfaction had  been  entered  on  record.  The 
defendant,  on  being  applied  to  by  the  attorney 
245*]  and  the  deputy  *clerk,  did  not  deny 
the  mistake,  but  declined  doing  anything  in 
the  matter,  stating  that  he  was  a  mere  indorser 
or  surety. 

Mr.  Johnson,  for  the  plaintiffs,  now  moved 
the  following  rule  :  that  the  entry  of  satisfac- 
tion of  the  judgment  be  vacated,  and  the  sat- 
isfaction piece  be  taken  off  the  files  of  the 
court  and  canceled;  and  that  the  report  of  the 
clerk  upon  the  assessment  of  damages,  and  the 
rule  for  final  judgment  thereon,  be  amended, 
by  striking  out  therefrom,  respectively,  the 
sum  of  $8,603.95,  and  inserting  the  sum  of 
$9, 128.90 ;  and  that  the  record  of  the  judgment 
be  also  amended  so  as  to  be  made  conformable 
to  the  report,  increasing  the  amount  of  the 
judgment  $525,  saving  to  all  persons  the  rights 
they  may  have  in  the  meantime  acquired,  as  to 
the  real  estate  of  the  defendant ;  and  that  the 
plaintiffs  have  leave  to  issue  an  execution  upon 
such  judgment,  and  levy,  by  virtue  thereof, 
$525,  exclusive  of  sheriffs'  fees  thereon,  on 
payment  of  which  sum  satisfaction  should  be 
entered  of  the  judgment;  or,  that  the  entry  of 
satisfaction  of  the  judgment  and  all  proceed- 
ings in  the  cause,  subsequent  to  the  entering 
of  the  rules  for  interlocutory  judgment  and 
assessment  of  damages,  be  vacated,  and  that 
the  report  of  the  clerk  upon  the  assessment  of 
damages,  and  the  record  of  the  judgment  there- 
on, and  the  satisfaction  piece  thereof,  betaken 
off  the  file  and  canceled  ;  and  that  the  clerk 
re-assess  the  damages  of  the  plaintiffs  ;  and 
upon  such  re-assessment,  allow  him  credit  for 
all  the  sums  he  had  paid  ;  and  that  the  defend- 
ant produce  to  the  clerk,  upon  such  re-assess- 
ment, the  note  declared  upon  in  the  cause  ;  or, 
in  default  thereof,  that  the  sum  set  forth  in 
the  declaration  be  deemed  to  be  admitted,  and 
the  production  of  the  original  note  be  dispensed 
with.  He  cited  WardeU  v.  Eden,  2  Johns. 
Cas.,  121  ;  Bank  of  Newburgh  v.  Seymour,  14 
Johns.,  219  ;  I^ee  v.  Curtiss,  17  Johns.,  86  ; 
Lansing  v.  Lansing,  18  Johns-.,  502  ;  Burr  v. 
Reeve.  1  Johns.,  507  ;  Seaman  v.  Drake,  1  Cai., 
9 ;  Close  v.  Gilleftpie,  3  Johns.,  526  ;  Atlerbury 
v.  Teller,  Jr.,  1  Cai.  495;  5  Burr.,  2730;  1  Salk., 
47.  53  ;  Cro.  Car..  144  ;  1  Str.,  513  ;  3  T.  R., 
24O*]  349  ;  *5  Taunt,,  557  ;  4 Taunt.,  875  ;  1 
Taunt.,  221  ;  4  Maule  &  S.,  94. 

Mr.  Cainets,  contra. 

Per  Curiam.  We  have  no  doubt  of  our 
power  to  set  aside  the  satisfaction  entered,  as 
well  where  there  is  a  clear  mistake,  as  in  a  case 
of  fraud.  (WardeU  v.  Eden.  2  Johns.  Cas., 
121.)  Here  is  a  clear  and  acknowledged  mis- 
take of  the  clerk  of  this  court.  We  interfere, 
in  such  a  case,  to  do  that  equity  which  the 
party  would  be  entitled  to,  on  application  to 
the  Court  of  Chancery.  We,  therefore,  grant 
the  alternative  of  the  rule  moved  for  ;  but  with 
the  proviso,  that  if  the  defendant  shall  pay  to 
the  plaintiffs  the  sum  of  $525,  in  thirty  days 
after  service  of  a  copy  of  the  rule,  then  satis- 
faction of  the  judgment  shall  stand,  and  no 
further  proceedings  be  had  on  the  part  of  the 
plaintiffs  ;  and  as  this  is  like  the  case  of  a  mis- 
take of  a  judge  at  the  circuit,  the  rule  must  be 
without  costs. 
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As  to  the  suggestion  made  by  the  defendant's 
counsel,  that  the  original  note  was  discounted 
by  the  plaintiffs  at  six  per  cent. ;  and  that, 
therefore,  they  are  not  entitled  to  more  than 
six  per  cent,  in  this  suit  ;  that  circumstance 
does  not  deprive  the  plaintiffs  of  their  right  of 
recovering  the  legal  rate  of  interest,  or  seven 
per  cent.,  against  fhe  defendant,  who  had  failed 
to  perform  his  contract  as  indorser,  or  guaran- 
tee of  the  payment  of  the  note. 

Rule  accordingly. 

Explained— 2  Story,  600.; 

Cited  in— 78  N.  Y.,  489;  14  Hun,  474;  25  Hun,  531, 
535  ;  1  Barb.,  52  ;  56  How.  Pr.,  11 ;  8  Abb.  Pr.,  169  ;  14 
Abb.  Pr.,  166;  2  Bos..  674;  43  Super.,  529;  21  Minn., 
55;  44  Mo.,  342. 


CLARK  v.  DUTCHER. 

Practice — Signing  Bill  of  Exceptions. 

A  bill  of  exceptions  must  be  presented  to  all  the 
Judges  of  the  Court  of  C.  P.,  and  be  signed  and 
sealed  by  them,  while  acting  together  ns  a  court. 

If  presented  to,  and  signed  by  them  separately, 
out  of  court,  it  is  irregular. 

MRT^SEEI/Y  moved  to  quash  the  writ  of 
error  and  bill  of  exceptions  in  this  case 
It  appeared  that  the  bill  of  exceptions  had  been 
*presented  to  the  Judges  of  the  Court  [*247 
of  C.  P.  individually,  out  of  court,  and  was 
signed  and  sealed  by  them  separately, and  with- 
out any  notice  to  the  opposite  party,  of  the 
time  of  its  being  so  signed.  He  cited  Kikes  v. 
Ransom,  6  Johns.,  279  ;  Midberry  v.  Collins,  9 
Johns.,  345;  10  Johns.,  312;  1  Salk.,  288; 
Tidd  Pr.,  788. 
Messrs.  Starkweather  and  Morell,  contra.^ 

Per  Curiam.  The  bill  of  exceptions  in  this 
case  is  irregular.  The  exceptions  should  be 
settled  by  all  the  Judges,  sitting  together,  as  a 
court.  Separately,  or  individually,  they  can- 
not act  judically,  or  as  a  court.  Though  a  bill 
of  exceptions  may  be  signed  after  trial,  or  after 
the  court  has  adjourned,  it  should  be  by  all 
the  Judges,  acting  together,  as  a  court.  In  a 
similar  case,  at  the  last  term,  we  ordered  the 
bill  of  exceptions  to  be  sent  back  to  the  Court 
of  Common  Pleas,  that  the  Judges  might  con- 
sider of  it  and  sign  it,  while  together. 

Motion  granted. 
Cited  in— 5  Park.,  12. 


HORNE  ».  BARNEY. 

Practice— Arrest  of  Judgment—  Writ  of  Error 
will  not  Lie. 

A  writ  of  Error  will  not  lie  to  a  Court  of  C.  P., 
where  judgment  is  arrested  for  the  insufficiency  of 
the  declaration :  but  the  plaintiff,  in  such  case, 
should  pray  judgment  for  the  defendant,  against 
himself,  and  if  the  court  bslow  refuses  to  give  such 
a  judgment,  he  may  have  a  writ  of  mandamus. 

IN  ERROR,  to  the  Court  of  Common  Pleas 
of  Jefferson  Co.     It  appeared,  on  there- 
turn  of  the  writ  of  error,  that  the  court  below 
arrested  judgment,  for  the  insufficiency  of  the 
declaration. 
Mr.  E  Oriffin  for  the  plaintiff  in  error. 
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SPENCKR,  Ch.  J.  Error  will  not  lie  in  this 
case,  for  there  is  no  judgment  to  be  affirmed 
or  reversed.  (Fish  v.  Weatherwax,  2  Johns. 
Gas.,  213.)  You  should  have  applied  for  a 
mand't/nus. 

248*J  *Mr.  Griffin  said  that  the  language 
of  the  record  showed  a  judgment  of  the  court 
below. 

Mr.  Lynch,  contra.  There  is  no  judgment 
for  costs,  and  therefore  nothing  by  which  the 
party  is  aggrieved.  The  plaintiff  is  not  con- 
cluded, but  may  bring  another  action. 

Per  Curiam.  There  is  no  judgment  to  be 
affirmed  or  reversed  in  this  case.  The  party 
may,  as  he  shall  be  advised,  move  to  quash  the 
writ  of  error. 

Cited  in -3  Wend.,  631;  9  Wend.,  192;  18  Wend., 
95;  11  How.  Pr..  573. 


FURMAN  ET  AL.,  COMMISSIONERS  OF 
THE  ALMSHOUSE,  &c.,  in  the  City  of 
NEW  YOKK, 

KNAPP. 

Construction  of  Act  to  Rigulate  the  Sale  of  Spirit- 
uous Liquors. 

According1  to  the  true  construction  of  the  "  Act  to 
Lay  a  Duty  on  Spirituous  Liquors,  and  to  Regulate 
Inns  aud  Taverns  "  (8383.  2±.  oh.  164 ;  1  X.  R.  L ,  176), 
a  person  bavin*  a  license  from  the  Mayor  of  the 
City  of  X.  Y..  according  to  the  charter,  and  who  has 
entered  into  a  recognizance  pursuant  to  the  Act, 
cannot  sell  spirituous  liquors  by  retail,  without 
being  liable  to  the  penalty  imposed  by  the  Act, 
unless  he  has,  also,  a  license  for  that  purpose  from 
the  Commissioner  of  Excise. 

Citations— I  N.  R.  L..  176 ;  7  Greenl.  ed.  Laws,  116. 

IN  ERROR,  on  certiorari  to  a  justice's  court. 
Furinan  and  Others,  Commissioners  of  the 
Almshouse  and  Bridewell,  in  the  City  of  N. 
Y.,  brought  an  action  of  debt  against  Knapp, 
before  a  justice,  for  the  penalty  of  $25,  under 
the  "  Act  to  Lay  a  Duty  on  Strong  and  Spirit 
ous  Liquors,  and  to  Regulate  Inns  and  Tav- 
erns," parsed  April  7,  1801.  The  declaration 
contained  two  counts,  for  two  penalties,  for 
selling,  by  the  defendant,  at  different  times,  a 
half  pint  of  spirits,  at  his  grocery  store,  in  the 
one  case,  to  be  consumed  in  the  house  or  store 
of  the  defendant,  and  in  the  other,  to  be  con- 
sumed out  of  his  house,  without  having  a 
license  from  the  Commissioner  of  Excise.  At 
the  trial  it  was  proved  that  the  defendant  had 
sold  spiritous  liquors  as  charged  in  the  dec- 
laration ;  it  was  also  proved  that  at  the  time  of 
such  sale,  the  defendant  had  been  duly  licensed 
by  the  Mayor  of  the  City  of  N.  Y.,  to  keep  a 
tavern,  and  had  duly  entered  into  the  recog- 
nizance required  by  law  in  such  case  ;  but  that 
he  had  not  taken  out  a  license  from  the  Com- 
missioner of  Excise.  The  jury  found  a  ver- 
dict for  the  defendant,  and  being  asked  by  the 
justice  whether  their  verdict  was  founded  on 
the  facts,  or  on  the  law,  the  jury  answered  that 
they  found  for  the  defendant  on  the  law  of  the 
249*]  *case.  The  justice  gave  judgment  for 
the  defendant,  according  to  the  verdict. 

Mr.  0.  Edwards,  for  the  plaintiffs  in  error. 
The  offenses  in  this  case  were  fully  proved, 
and  the  defense  set  up  in  the  court  below 
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rested  on  two  grounds  :  1 .  That  the  retailers 
of  spirituous  liquors  are  not  bound  to  take  out 
a  license  from  the  Commissioner  of  Excise  ; 
and,  2.  That  if  they  are  bound  to  take  out 
such  a  license  in  any  case,  they  are  not  obliged 
to  do  so,  after  taking  a  license  from  the  Mayor 
of  the  City. 

The  ground  mainly  relied  upon  was,  that  by 
the  charter  of  the  City  of  N.  Y.,  it  is  provided, 
"  that  the  Mayor  of  the  said  City,  for  the  time 
being,  and  no  other  person  whatsoever,  shall 
have  the  power  to  give  or  grant  licenses, 
annually,  under  the  public  seal  of  the  said  City, 
to  all  such  persons  as  he  shall  see  tit  to  license 
them,  and  every  of  them,  to  keep  a  tavern, 
inn,  ordinary  or  victualing  house,  and  to  sell 
wine,  brandy,  rum,  strong  waters,  beer,  ale 
or  any  other  sort  of  excisable  or  strong  liquors, 
within  the  said  City,  by  retail  or  the  small 
measure,"  &c.  And  that  the  Legislature  have 
no  power  to  pass  any  law  in  violation  of  the 
charter. 

The  Supreme  Court  of  the  U.  S:,  in  the  case 
of  the  Dartmouth  College  v.  Woodward,  4  Wh., 
518,  has  so  fully  examined  the  right  of  the 
Legislature  to  interfere  with  charters  granted 
for  municipal  purposes,  that  it  is  necessary 
only  to  refer  to  their  decision  in  that  case. 

It  was  urged  in  the  court  below  that  the 
clause  in  the  Constitution  of  this  State,  which 
declares  "  that  nothing  therein  contained  shall 
be  construed  to  annul  any  charters  politic 
granted  by  the  King  of  Great  Britain,"  has 
placed  the  charter  of  the  City  of  N.  Y.  beyond 
the  control  of  the  Legislature.  But  this  clause 
was  introduced  by  the  framers  of  the  Consti- 
tution merely  to  save  those  charters  from  being 
annihilated,  as  they  would  have  been  without 
that  clause. 

Nothing  more  was  intended  than  to  place 
these  Corporations  in  the  same  relation,  as 
regarded  the  government  of  this  State,  in 
which  they  stood  before,  in  regard  to  the  Brit- 
ish *government ;  and  to  leave  them  [*2oO 
subject  to  be  controlled  by  the  Legislature  of 
the  State,  in  the  same  manner  as  they  would 
have  been  controlled  before  the  change  of  gov- 
ernment, by  the  King  and  Parliament  of  Great 
Britain.  No  good  reason  can  be  assigned  why 
the  framers  of  the  Constitution  should  have 
intended  to  place  these  corporate  bodies  be- 
yond the  control  of  the  supreme  legislative 
power.  The  Legislature  have  given  a  different 
construction  to  the  Constitution,  by  extending 
the  elective  franchise  in  the  City  of  N.  Y.  ; 
and  the  Council  of  Revision,  who  returned  the 
bill  with  objections,  did  not  deny  the  power 
of  the  Legislature  to  pass  such  a  law,  without 
the  application  of  the  Corporation,  but  placed 
their  objection  on  the  ground  of  expediency. 
But,  admitting  that  the  Legislature  has  not 
power -to  alter  the  charter,  without  the  assent 
of  the  Corporation,  it  will  not  be  denied  that 
it  may  be  altered  with  their  consent.  And 
although  it  does  not  appear  that  the  Corpora- 
tion applied  for  the  law  in  question,  yet  it  does 
appear  that  they  have  not  only  acquiesced  but 
have  acted  under  it,  and  have  received  and 
appropriated  to  their  own  use  all  the  moneys 
collected  by  virtue  of  the  law. 

If  the  law  is  constitutional,  it  cannot  be 
dented  that  all  persons  who  sell  spirituous  liq- 
uors in  the  City  of  N.  Y.,  without  a  license 
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from  the  Commissioner  of  Excise,  are  liable  to 
the  penalties  imposed  by  the  Act.  As  there  is 
nothing  in  the  Act  devesting  the  Mayor  of  the 
City  of  his  right  to  grant  licenses,  that  right, 
of  course,  remains. 

Mevtr*.  Wells  and  Anthon,  contra.  If  the 
Act  is  read  in  connection  with  the  special 
forms  of  conviction  given  by  the  Act  to  Reduce 
the  Several  Laws  Relating* Particularly  to  the 
City  of  N.  Y.  into  one  Act  (2  N.  R.  L.,  376),  it 
is  apparent  that  there  are  two  classes  of  per- 
sons within  its  provisions  ;  first,  those  who  sell 
strong  and  spirituous  liquors,  to  be  drank  in 
their  nouses,  or  tavern  keepers  ;  second,  those 
who  sell  such  liquors  to  be  drank  out  of  their 
houses,  or  grocers.  Though  generally  distinct, 
these  two  characters  are  sometimes  united  in 
the  same  person,  as  in  the  present  case;  and 
the  suit  was  brought  against  the  defendant  to 
recover  the  double  penalty  for  selling  such  liq- 
25  I*]  uors  as  a  tavern  keeper  *and  a  grocer, 
contrary  to  law  ;  and  each  count  in  the  dec- 
laration is  for  a  distinct  offense.  The  first 
count  is  for  selling  spirituous  liquors  to  be 
consumed  in  his  house,  without  having  a 
license  from  the  Commissioner  of  Excise.  But 
it  appeared  that  he  had  been  duly  licensed  by 
the  Mayor,  and  had  entered  into  the  recogni- 
zance required  by  the  tith  section  of  the  Act. 
The  2d  section  speaks  of  the  Cities  of  New 
York,  Albany,  Hudson  and  Schenectady  ;  and 
the  3d  section  declares  that  it  "shall  be  law- 
ful for  the  Oommissioners  of  Excise  in  the 
several  towns  of  this  State,  annually,  by  writ- 
ing under  their  respective  hands  and  seals, 
and  in  the  several  cities  aforesaid,  annually,  in 
the  manner  prescribed  by  their  respective  char- 
ters, or  by  any  statute  prescribing  such  man- 
ner therein,  to  grant  to  the  several  persons 
who  reside  in  their  respective  cities  or  towns 
and  apply  for  the  same,  a  license  to  retail," 
&c.  The  6th  section  declares  that  no  person 
shall  sell  by  retail,  &c.,  in  either  of  the  said 
cities,  unless  he  shall  appear  before  the  Mayor 
and  enter  into  the  recognizance  therein  re- 
quired. The  7th  section  annexes  the  penalty 
to  each  offense  and  each  class  of  persons  ;  it 
declares  that  if  any  shall  sell"  by  retail,  Ac., 
without  having  such  license  as  aforesaid,  or 
if  any  person  shall  sell  any  strong  or  spirit- 
uous liquor  to  be  drank  in  his  or  her  house, 
&c.,  without  having  entered  into  such  recog- 
nizance as  aforesaid!,  every  person  who  shall 
be  guilty  of  either  of  the  offenses  aforesaid, 
shall,  for  each  offense,  forfeit  the  sum  of  $25. 
So  that  there  are  two  offenses  distinctly 
pointed  out  by  the  Statute,  attaching  to  each 
class  of  persons  already  mentioned — one  sell- 
ing liquor  by  retail  to  be  drank  out  of  the 
house,  without  having  a  Commissioner's 
license,  which  is  the  offense  charged  in  the 
second  count ;  the  other,  selling  liquors  to  be 
consumed  in  the  house,  without  having  entered 
into  the  recognizance  prescribed,  which  is  the 
offense  charged  in  the  first  count.  And  the 
forms  of  convictions  given  bv  the  Statute  (2 
N.  R.  L..  376)  for  Reducing  the  Laws  Relative 
to  the  City  of  N.  Y.  into  one  Statute,  are 
adapted  to  these  two  distinct  offenses.  Neither 
of  the  forms  of  conviction  will  suit  this  case, 
supposing  the  defendant  has  been  guilty  of  an 
offense  ;  and  as  the  Act  purports  to  give  forms 
of  conviction  for  each  offense,  it  is  fair  to 
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*conclude  that  the  acts  of  the  defend-  [*252 
ant  did  not  amount  to  an  offense. 

But,  it  is  contended,  on  the  part  of  the 
plaintiffs,  that  the  defendant,  notwithstanding 
he  had  the  Mayor's  license,  and  had  duly 
entered  into  the  recognizance  prescribed,  was 
bound  also  to  have  the  Commissioner's  license, 
before  he  could  lawfully  sell  spirituous  liquors 
by  retail,  to  be  consumed  in  or  out  of  his 
house.  This  leads  to  an  examination  of  the 
important  question  in  the  cause,  whether  the 
Commissioner  of  Excise  has  any  right  or 
power  to  grant  a  license  to  retail  strong  or 
spirituous  liquors  in  the  City  of  N.  Y. 

The  3d  section  of  the  Statute  already  cited 
declares  that  the  Commissioners  of  Excise,  in 
the  several  cities  aforesaid,  shall  grant  licenses 
annually,  "in  the  manner  directed  by  their 
respective  charters."  Now,  the  charter  of  the 
City  of  N.  Y.  provides  "that  the  Mayor  of  the 
said  City  for  the  time  being,  and  no  other  per- 
son whatsoever,  shall  have  power  to  give  and 
grant  licenses  annually,  under  the  public  seal 
of  the  said  City,  to  all  such  persons  as  he  shall 
think  fit,  to  license  them,  and  every  of  them, 
to  keep  a  tavern,  inn,  ordinary  or  victualling 
house,  and  to  sell  wine,  brandy,  rum,  strong 
waters,  cider  beer,  ale  or  any  sort  of  excisable 
or  strong  liquors,  within  the  City  of  N.  Y.,  or 
the  liberties  or  precincts,  by  retail  or  the  small 
measure;  and  that  it  shall  be  lawful  to,  and 
for,  the  said  Mayor  of  the  said  City,  for  the 
time  being,  to  ask,  demand,  and  receive,  for 
every  such  license  by  him  to  be  given  and 
granted  as  aforesaid,  such  sum  or  sums  of 
money,  as  he  and  the  person  to  whom  such 
license  shall  be  given  and  granted,  shall  agree 
for,  not  exceeding  thirty  shillings  for  each 
license,"  &c.  This  power  of  the  Mayor  of  the 
City  to  grant  these  licenses,  under  the  charter,  is 
not.  evidently,  taken  away  by  the  Legislature  ; 
and  the  Mayor  is,  in  fact,  in  the  constant  exer- 
cise of  it.  How,  then,  can  the  Commissioners 
of  Excise  grant  a  license  "in  the  manner 
directed  by  the  charter,"  when  that  instru- 
ment, by  express  words,  exclusively  vests  the 
whole  power  in  the  Mayor  ?  It  is  not  neces- 
sary for  us  to  inquire  how  far  the  Legislature 
have  power,  without  consent  of  the  Corpora- 
tion of  the  City,  to  alter  its  charter,  because, 
until  such  an  ^alteration  has  been  ex-  [*253 
pressly  made,  the  powers  conferred  by  the 
charter  must  remain.  Now,  by  the  charter, 
the  Mayor  is  Commissioner  of  Excise  for  the 
City.  He,  "  and  no  other  person,"  can  grant 
licenses  for  vending  excisable  liquors.  This 
power  has  never  been  resumed,  or  taken  away, 
but  is  still  exercised,  and,  as  is  admitted  by 
the  plaintiff's  counsel,  it  may  be  lawfully  exer- 
cised by  him  How,  then,  does  a  Commis- 
sioner of  Excise  acquire  a  right  to  the  co-ordi- 
nate exercise  of  the  same  power  ?  The  two 
things  cannot  co-exist.  One  person  cannot 
have  the  exclusive  right  to  do  a  certain  thing, 
and  another  person  have  an  equal  right  to  do 
the  same  thing.  Unless,  therefore,  it  can  be 
shown  that  the  exclusive  right  to  grant  these 
licenses  vested  by  the  charter,  in  the  Mayor, 
has  been  taken  away  by  some  express  law,  a 
concurrent  exercise  of  the  power  cannot  be 
supported.  It  is  true  that  the  Act  directs  a 
Commissioner  of  Excise  for  the  City  of  N. 
Y.,  to  be  appointed  ;  but  if  he  cannot  grant 
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licenses  to  retail  spirituous  liquors  "in  the 
manner  directed  by  the  charter,"  as  we  think 
we  have  shown,  it  follows  that  he  is  without 
the  power  of  exercising  his  office.  If  it  had 
been  the  intention  of  the  Legislature  to  alter 
the  charter  of  the  City,  in  this  respect,  they 
have  failed  to  do  so,  from  the  inconsistency 
and  impossibility  of  the  exercise  of  this  power 
by  the  Commissioner,  in  the  manner  pointed 
out.  The  selling  of  liquors  by  retail,  there- 
fore, by  a  person  licensed  by  the  Mayor,  and 
who  has  entered  into  the  recognizance  pre- 
scribed, without  any  license  from  the  Com- 
missioner of  Excise,  cannot  be  an  offense. 

It  is  not  denied  that  the  Commissioner  of 
Excise  has  been  long  in  the  actual  and  open 
exercise  of  the  power  of  granting  such  licenses; 
but  the  long  continuance  of  the  usurpation 
does  not  turn  it  into  a  right.  If  it  has  been 
acquiesced  in  from  misapprehension  and  error, 
it  is  not  too  late  to  expose  and  resist  the  pre- 
tension. 

There  is,  moreover,  a  constitutional  objec- 
tion to  the  Statute,  to  which  the  case  of  Dart- 
month  College,  cited  by  the  plaintiffs'  counsel, 
has  no  application  ;  and  it  forms  the  principal 
grievance  to  the  citizens  of  N.  Y.,  which  has 
induced  a  resistance  to  the  power  exercised 
under  the  Statute.  The  4th  section  of  the  Act 
254*J  declares  that  it  shall  *be  lawful  for 
the  Commissioner  of  Excise  to  determine  the 
sum  which  each  person  applying  for  a  retail 
license  is  to  pay  for  the  same,  not  being  less 
than  $5,  nor  more  than  $50,  as  a  duty  of 
•excise.  The  Commissioner  is  thus  created  an 
assessor,  with  an  arbitrary  discretion,  in  this 
respect,  over  those  who  come  within  his  con- 
trol. The  delegation  of  such  a  power  to  a 
single  person,  not  directly  responsible  to  the 
people,  is  dangerous,  and  contrary  to  the  spirit 
of  our  free  institutions  ;  and  it  is  a  capricious 
•exercise  of  the  power  that  has  led  to  the 
present  controversy.  This  section  of  the 
Act  is  not  only  hostile  to  the  spirit  of  our 
government,  but  is  opposed  to  the  language 
of  the  Constitution.  The  excise  duty  is 
a  tax  ;  and  an  assessor  is  the  person  who 
fixes  the  amount  which  each  individual  is 
to  pay.  The  Council  of  Appointment,  un- 
der the  Constitution,  have  no  authority  to 
appoint  an  assessor  of  any  kind.  The  framers 
of  the  Constitution  deemed  it  unwise  to  repose 
the  exercise  of  so  important  a  power  in  any 
person  over  whom  the  people  had  not  the 
immediate  and  direct  control. 

.)//•.  Klwards,  in  reply,  said,  that  as  to  the 
objection  that  the  Commissioner  of  Excise 
could  not  grant  a  license  "in  the  manner 
directed  by  the  charter,"  because  that  instru-. 
meiit  vested  the  power  exclusively  in  the 
Mayor,  it  may  be  answered,  that  the  Legis- 
lature have,  in  the  clearest  and  most  explicit 
language,  declared,  that  no  person  shall  retail 
spirituous  liquors,  without  the  license  of  the 
Commissioner  of  Excise,  under  the  penalty 
imposed  by  the  Act.  And  if,  as  is  contended, 
the  Act  is  so  worded  that  no  licenses  can  be 
granted  by  the  Commissioner  of  Excise,  and 
consequently  no  liquors  sold  by  retail  in  the 
City  of  N.  Y.,  it  is  for  the  Legislature,  not 
this  court,  to  repeal  the  Act.  The  Legislature 
may  entirely  prohibit  the  retail  of  spirituous 
liquors  ;  and  if,  by  this  Act,  they  have  done 
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indirectly  what  they  might  have  done  directly, 
there  is  no  authority  which  can  control  them. 
It>  is  not  necessary  to  point  out  the  manner  in 
which  licenses  are  to  be  granted.  The  only 
question  for  the  court  to  decide,  is,  whether 
the  defendant,  having  sold  spirituous  liquors 
by  retail,  without  having  a  license  from  the 
Commissioner  of  Excise,  is  liable  to  the  penal- 
ty which  the  *law  imposes.  There  can  [*255 
be  no  doubt  of  the  intention  of  the  Legislature, 
and  it  is  a  well-established  rule  of  law,  that  a 
Statute  is  to  be  so  construed  as  to  carry  the 
intention  of  the  Legislature  into  effect.  If  an 
adherence  to  the  strict,  literal  signification  of 
the  words,  would  lead  to  absurdity,  or  render 
a  compliance  with  the  Act  impracticable,  the 
signification  may  be  controlled  and  extended 
by  the  court,  so  as  to  give  effect  to  the  intent 
of  the  Legislature.  The  word  "manner"  is 
one  of  an  indefinite  meaning.  It  may  well  be 
construed  to  refer  to  the  form  and  terms  of 
the  license  merely,  not  as  to  its  being  issued 
by  the  Mayor. 

The  first  form  of  conviction  given  by  the 
other  Statute,  applies  to  both  cases,  for  the 
defendant,  in  each  case,  sold  liquors,  without 
having  the  permit  there  referred  to. 

As  to  the  objection  that  the  Act  is  uncon- 
stitutional, because  this  excise  is  a  tax,  and  is 
imposed  by  a  person  not  chosen  by  the  people, 
it  is  a  sufficient  answer  that  the  price  paid  for 
a  license  is  no  more  a  tax  than  duties  on  sales 
at  auction,  or  on  licenses  to  venders  of  lottery 
tickets.  The  Legislature  merely  provide  that 
a  person  shall  not  follow  a  particular  business, 
without  paying  a  certain  sum  ;  and  it  is  per- 
fectly optional  with  any  person  to  follow  that 
calling  or  not.  But  a  tax  is  an  imposition 
from  which  there  is  no  escape.  The  assessors 
spoken  of  under  the  Constitution  were  officers 
well  known  under  the  colonial  government, 
whose  duty  it  was  to  make  an  estimate  of  the 
real  and  personal  estates  of  the  citizens,  with 
a  view  to  the  imposition  of  taxes  These  only 
are  alluded  to  in  the  Constitution. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court  : 

The  plaintiffs  sued  for  two  penalties  of  $25 
each,  'for  that  the  defendant  had  sold  at  differ- 
ent times,  in  the  tenth  ward  of  the  City  of  N. 
Y.,  half  a  pint  of  spirits,  at  his  grocery  store, 
to  be  drank  in  his  house  or  store,  in  the  one 
case  ;  and  in  the  other  to  be  conveyed  out  of 
his  house,  without  having  the  license  of  the 
Commissioner  of  Excise. 

The  offenses  were  fully  proved  ;  and  it  was 
also  fully  proved  that  at  the  time  of  such 
sales  the  defendant  had  been  duly  licensed  by 
the  Mayor  of  N.  Y..  and  had  *entered  [*25<S 
into  the  recognizance  required  by  law,  but  had 
taken  no  license  from  the  Commissioner  of 
Excise.  On  these  facts,  the  jury  found  a  ver- 
dict for  the  defendant,  and  declared,  on  being 
interrogated,  that  they  so  found  on  the  law  of 
the  case. 

By  the  charter  of  N.  Y.,  the  Mayor  has  the 
exclusive  power  to  give  and  grant  licenses, 
annually,  .under  the  seal  of  the  City,  to  such 
persons  as  he  shall  think  fit,  to  keep  a  tavern, 
inn,  ordinary  or  victualling  house,  and  to  sell 
wine,  brandy,  rum,  &c.,  and  all  sorts  of  ex- 
cisable or  strong  liquors  within  the  City,  by 
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rstail  or  small  measure  :  and  the  Mayor  may 
ask  and  lake  a  sum.  not  exceeding  thirty  shil- 
lings for  each  license. 

The  1st  section  of  the  Act  Laving  a  Duty  on 
Strong  Liquors,  and  for  Regulating  Inns  and 
Taverns  (1  N.  R.  L.,  176),  authorizes  the  Gov- 
ernor, with  the  consent  of  the  Council  of  Ap- 
pointment, to  appoint,  from  time  to  time,  such 
person  as  they  may  think  proper,  in  the  City 
of  N.  Y.,  to  be  the  Commissioner  for  collect- 
ing the  duty  of  excise  from  the  several  retail- 
ers of  strong  and  spirituous  liquors  in  said 
City  ;  anil  it  constitutes  the  Supervisor  and 
any  two  justices  of  the  .several  towns  in  the 
State,  as  Commissioners  for  collecting  the 
duties  in  the  several  towns. 

It  will  be  seen,  by  a  reference  to  the  second 
volume  of  Greenleaf's  edition  of  the  laws  (p. 
116).  that  on  Mar.  1,  1788,  the  very  same  pro- 
vision wasmade  by  the  Legislature  for  the  ap- 
pointment, by  the  Governor  and  Council,  of  a 
Commissioner  for  the  collection  of  the  duty  of 
excise  from  the  several  retailers  of  strong  and' 
spirituous  liquors  in  that  City.  Tlie  provision 
is  precisely  the  same  in  both  the  Statutes. 

The  3d  section  of  the  present  Act  (1  N.  R. 
L.,  177)  renders  it  lawful  for  the  Commission- 
ers of  Excise  in  the  several  towns,  annually, 
under  their  hands  and  seals,  and  in  the  sev- 
eral cities,  annually,  in  the  manner  directed 
by  their  respective  charters,  or  by  any  statute 
prescribing  such  manner  therein,  to  grant 
licenses  to  retail  strong  and  spirituous  liquors 
under  rive  gallons  ;  and  then  follows  a  proviso, 
regulating  licenses  to  retail  strong  or  spirit- 
uous liquors  for  keeping  a  house  or  tavern. 

The  4th  section  enacts  that  it  shall  be  lawful 
2£>7*J  for  the  Commissioner  of  Excise  in 
the  City  of  N.  Y.  to  determine  the  sum  to  be 
paid  for  each  license  for  retailing  strong  or 
spirituous  liquors  under  five  gallons,  not  less 
than  $5,  nor  more  than  $50,  as  a  duty  of  ex- 
cise, and  directs  the  sum  demanded  to  be  paid 
to  the  Commissioner  before  the  license  shall 
be  is.xucd  ;  the  money  thus  received  is  to  be 
paid  to  the  Overseers  of  the  Poor  of  the  City, 
to  be  applied  for  the  relief  of  the  poor  thereof. 

The  (Jtli  section  requires  that  "before  any  per 
son  shall  sell  by  retail,  to  be  drank  in  his 
hou*e,  «fec.,  he  shall  enter  into  a  recognizance 
as  therein  specified,  but  as  to  those  who  retail 
liquors  not  to  be  drank  in  the  house,  but  car- 
ried elsewhere,  they  shall  not  be  obliged  to 
enter  into  such  recognizance. 

The  7lh  section  enacts  that  if  any  person 
shall  sell  by  retail  any  strong  or  spirituous 
liquors,  without  having  such  license  as  afore- 
said ;  or  if  any  person  shall  sell  any  strong  or 
spirituous  liquors  to  be  drank  in  his  house, 
&c..  without  having  entered  into  such  recog- 
nizance as  aforesaid,  every  person  guilty  of 
either  of  the  offenses,  shall,  for  each  offense, 
forfeit  $2.-). 

It  has  been  strenuously  contended  by  the  de- 
fendant's counsel  that  the  Act  is  either  inop- 
erative, from  its  direct  violation  of  the  charter, 
or  is  inefficient,  from  its  incongruity  ;  and 
that,  notwithstanding  the  Statute,  the  license 
from  the  Mayor  supersedes  the  necessity  of 
obtaining  a  license  from  the  Commissioner, 
and  is  u  protection  to  the  defendant. 

It  is  not  necessary  to  inquire  into  the  rea- 
sons of  requiring  a  double  license  to  do  the 
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same  act,  because  if  we  should  not  be  able  to 
assign  any  satisfactory  reason  for  it,  and  if  the 
inconvenience  of  this  course  should  be  ad- 
mitted, it  would  not  aid  the  argument,  nor  lead 
to  any  conclusion  upon  the  present  question. 
There  can  be  no  doubt  that  from  the  year 
1788,  to  the  present  period,  both  the  Mayor 
and  Commissioner  have  granted  their  licenses, 
the  first  under  the  charter,  and  the  latter  under 
the  Statute.  After  such  a  lapse  of  time,  we 
are  bound  to  presume  that  the  Corporation  of 
N.  Y.  gave  their  asseu't  to  the  Act.  It  is  not 
necessary,  therefore,  to  discuss  or  consider 
how  far  the  *Legislature,  without  the  [*258 
consent  of  the  Corporation,  might  modify  and 
change  the  charter.  It  is  sufficient,  that  after 
an  acquiescence  by  the  Corporation  in  the  Act, 
for  such  a  length  of  time,  we  must  take  it  that 
the  charter  was  modified,  in  this  particular,  by 
their  consent. 

But  it  is  said  that  the  Act  requires  the  ex- 
cise licenses  in  N.  Y.  to  be  granted  by  the 
Commissioner  "  in  the  manner  directed  by  the 
charter ;"  that  therefore  it  must  be  granted  by 
the  Mayor,  and  that  consequently  it  excludes 
the  Commissioner.  If  the  Act  was  justly  lia- 
ble to  this  construction,  it  would  be  absurd, 
indeed.  The  defendant's  counsel  mistake  the 
provisions  of  the  3d  section  ;  it  is  thus  :  "  that 
it  shall  be  lawful  for  the  Commissioners  of 
Excise,  in  the  several  towns  of  this  State,  an- 
nually, by  writing  under  their  respective 
hands  and  seals,  and  in  the  several  Cities  afore- 
said, annually,  in  the  manner  directed  by  their 
respective  charters,  or  by  any  statute  prescrib- 
ing such  manner  therein,  to  grant,"  &c.  Now, 
in  the  preceding  section,  the  Cities  of  N.  Y.r 
Albany,  Hudson  and  Schenectady,  were  par- 
ticularly mentioned  ;  and  it  is  well  known 
that,  technically  speaking,  no  charters  had 
been  granted^  incorporating  Hudson  and  Sche- 
nectady. Those  Cities  were  incorporated  by 
statutes.  When,  therefore,  the  Act  under  con- 
sideration used  the  words  "or  by  any  statute 
prescribing  such  manner  therein,"  the  mode  of 
granting  such  licenses,  provided  for  by  the 
Acts  of  Incorporation,  and  by  that  very  Stat- 
ute, was  legalized. 

If  the  charter  of  the  City  of  N.  Y.,  author- 
izing the  Mayor  to  grant  licenses,  was  not 
altered  by  the  Statute,  as  I  think  it  was  not, 
and  if  the  Statute  also  provided  for  the  grant- 
ing of  excise  licenses  by  the  Commissioner,  as 
I  clearly  think  it  did,  then  it  follows  that  there 
was  a  concurrent  jurisdiction,  and  that  to 
entitle  any  person  to  sell  or  retail  strong  or 
spirituous  liquors  under  five  gallons,  a  license 
both  from  the  Mayor  and  Commissioner  was 
necessary. 

It  is  very  certain  that  the  rights  of  the  Cor- 
poration are  not  affected  by  this  construction  ; 
for  the  moneys  received  by  the  Commissioner 
of  Excise  go  into  the  coffers  of  the  Corpora- 
tion, for  the. support  of  their  poor  ;  this  con- 
sideration, *too,very  much  strengthens  [*25$> 
the  presumption  that  the  Act  was  not  passed 
in  hostility  to  the  rights  of  the  Corporation, 
but  in  furtherance  of  those  rights.  We  per- 
ceive that  the  Mayor  cannot  exact  for  his 
license  a  larger  sum  than  thirty  shillings, 
whilst  the  Commissioner  may  exact  as  much 
as  $50.  This,  probably,  induced  the^Legisla- 
ture  to  adopt  this  mode  of  increasing  the  rev- 
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enues  of  the  City,  upon  a  subject  which  they 
judged  would  bear  an  indirect  tax  ;  and  it  is 
not  improbable  that  it  was  considered  more 
correct  to  devolve  that  business  on  a  distinct 
officer.  Whether  any  conflict  has  existed 
between  the  Mayor  and  the  Commissioner,  in 
the  exercise  of  their  respective  duties,  it  is  not 
material  to  inquire  ;  nor  whether  the  Commis- 
sioner would  not  be  bound  to  give  a  license  to 
everv  person  having  one  from  the  Mayor. 

It  "seems  to  me  that  we  give  full  effect  to  the 
charter,  by  saying  'hat  the  power  and  author- 
ity of  the  Mayor  yet  exists  in  full  force  ;  and 
we  are  bound  to  say  that  the  statutory  pro- 
vision remains  unaffected  by  the  charter,  be- 
cause we  are  bound  to  presume  that  the 
Statute  was  passed  with  the  assent  of  the  Cor- 
poration. It,  then,  turns  out  that  the  charter 
requires  a  license  from  the  Mayor,  and  the 
Statute  requires  a  license  from  the  Commis- 
sioner also  ;  and  the  only  inconvenience  that 
a  retailer  is  subject  to,  is  the  necessity  of 
obtaining  both. 

Judgment  reversed. 
Cited  in— 4  E.  D.  S.,  266. 


HULL  v.   THE   SUPERVISORS  OF  THE 
COUNTY  OF  ONEIDA. 

Mandamus — Will  not  Issue  to  Control  Discre- 
tion— May  Issue  to  Compel  Supervisors  to 
Admit  a  Claim,  but  not  to  Control  Discretion 
as  to  Amount —  When  Supervisors  to  Allow 
Charges  for  Care  of  Pauper. 

Where  an  inferior  tribunal  ha«  a  discretion,  and 
proceeds  to  exercise  it,  this  court  has  no  jurisdic- 
tion to  control  that  discretion  by  a  writ  of  manda- 
mus. 

But  if  subordinate  public  agents  refuse  to  act,  or 
to  entertain  the  question  lor  their  discretion,  in 
cases  where  the  law  enjoins  upon  them  to  do  the 
act  required,  this  court  may  enforce  obedience  to 
the  law  by  a  mandamus,  where  no  other  legal  rem- 
edy exists. 

As  where  the  Supervisors  of  a  county  refuse  to 
allow  a  claim  for  services,  as  a  county  charg-e,  this 
court,  if  it  be  a  legal  charge,  may  instruct  and 
guide  the  Supervisors,  in  the  execution  of  their 
duty,  by  a  writ  of  mandamus,  and  compel  them  to 
admit  the  claim  as  a  county  charge,  or,  in  other 
words,  set  them  in  motion,  without  controlling  the 
exercise  of  their  judgment  and  discretion  as  to  the 
amount  proper  to  be  allowed. 

The  Supervisors  are  not  obliged  to  allow  any 
charge  for  services  relative  to  a  pauper,  unless  a 
previous  order  of  a  justice  has  been  obtained,  or  the 
services  have  been  performed  by  request  of  the 
Overseers  of  the  Poor,and  the  account  presented  to 
them  for  adjustment. 

Citations- 15  East.,  117;  14  East.,  395;  12  Johns., 
414 ;  18  Johns.,  2*2. 


THIS  was  an  application  on  behalf  of  Amos 
G.  Hull,  for  a  mandamus,  to  compel  the 
Supervisors  to  audit  and  allow  *his  [*26<> 
account  for  a  surgical  operation  on  a  transient 
pauper  in  the  town  of  Paris. 

In  August  Term,  1821,  the  following  rule 
was  entered  :  "  On  reading  and  filing  the 
affidavits  of  A.  G.  Hull,  Seth  Hastings  and 
Isaac  Miller,  ordered  that  the  Supervisors  of 
the  County  of  Oneida  show  cause,  by  the  first 
day  of  next  term,  why  a  mandamus  should 
not  issue,  requiring  them  to  allow  and  pay  the 
aforesaid  Amos  G.  Hull." 

Mr.  Storrs  now  showed  cause,  and  con- 
tended : 

1.  That  the  Supervisors  having  acted    on 
the  subject  matter,  and  audited  the  account  of 
the  relator  at  $5,  this  court  had  no  jurisdic- 
tion to  compel  them  to  change  or  review  their 
decision.      That    the    Board    of    Supervisors 
were,  by  the  Statute,  vested    with  exclusive 
discretion  as    to    the  amount  to    which  the 
relator  was  entitled  ;  and  it  being  a  matter 
resting  in  their  discretion,  this  court  has  no 
power  to    interfere    with,    or    control    their 
decision    by    writ   of  mandamus.     He  cited 
Skinn.,    290;  Carth.,  160  ;  2  T.    R.,  338;  14 
East,    397;  1   Wils.,    206;    4   Burr.,  2295;    5 
Com.  Dig.,    tit..  Mandamus,  B,  28  ;  5  Mod., 
453,  15  East,  157. 

2.  That  the  services  rendered  were    done 
without  any  order  for  that  purpose  from  a 
justice  of  the  peace, and  without  the  request  of 
an  Overseer  of  the  Poor  :  and  had  never  been 
presented  to  the  Overseers  of  the  Poor   for 
payment  or  adjustment.     Without  admitting 
the  power  of  this  court  to  interfere,   he  con- 
tended that  this   objection  was  fatal    to  the 
application  ;  and  he  cited  8  Johns.,  823  ;  1  N. 
R.  L.,  288. 

Mr.  T.  E.  Clark,  contra. 

PLATT,  J.,  delivered  the  opinion  of  the 
court  : 

From  the  affidavits  of  Amos  G.  Hull,  Isaac 
Miller  and  Seth  Hastings,  it  appears  that  one 
Patrick  Crosby  was  a  transient  sick  pauper  in 
the  town  of  Paris,  not  having  any  legal  set- 
tlement in  this  State.  A  regular  order  by  a 
justice  was  made,  on  the  application  of  an 
Overseer  of  the  Poor,  for  a  weekly  allowance 
to  support  the  pauper,  he  being  incapable  of 
removal.  While  in  this  situation,  there  was 
a  sudden  *necessity  for  a  surgical  [*261 
operation  to  save  the  life  of  the  pauper  :  and 
without  any  special  application  of  the  Over- 
seers, and  without  any  order  from  a  justice  for 
that  purpose,  the  surgeon  (A.  G.  Hull)  went 


NOTE.— Mandamus— Control  of  inferior  tribunal, 
by— Discretion. 

Three  distinct  classes  of  cases  arise.  1.  When  the 
decision  of  tlie  question  to  do  or  not  to  do  a  certain 
act  in  itsulf  involves  an  exercise  of  discretion.  2. 
When  the  method  of  doing  alone  is  discretionary, 
or  the  act  being  required,  the  doing  involves  the 
decision  of  questions  requiring  the  exercise  of  dis- 
cretion. 3.  When  the  act  is  purely  ministerial, 
involving  no  question  of  discretion  at  any  staire. 
Some  confusion  has  arisen  from  a  failure  to  dis- 
tinguish these  classes;  principles  having  been  laid 
down  in  cases  of  the  first  class  so  broadly  as  to 
cover  those  in  the  second. 

The  case  of  People  v.  Leonard,  74  N.  Y.,  443,  is 
believed  to  be  a  c:ise  of  the  tirst  class.  The  defend- 
ant was  an  overseer  of  thepoorand  had  commenced 
an  action  under  see.  9,  ch.  t$;J8,  Act  of  1857,  to  recover 
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a  penalty  for  violation  of  the  Act.  Mandamus  was 
asked  compelling  him  to  prosecute  forthwith.  This 
was  properly  refused  for  the  decision  of  the  ques- 
tion, whether  or  not  the  prosecution  should  be  con- 
tinued, involved  the  exercise  of  discretion  and 
judgment  depending  upon  a  more  or  l»ss  complex 
and  uncertain  state  of  facts.  This  particular  case 
was  decided,  also,  upon  grounds  that  would  bring  it 
within  the  second  class,  but  it  is  thought  that  the 
distinction  taken  between  the  refusal  to  act  and 
delay  was  of  little  importance.  Clearer  cases  of  the 
first  class  have  arisen  on  applications  to  a  superior 
tribunal  for  a  mandamus  to  an  inferior  tribunal 
commanding  it  to  reverse  its  doci-ion.  See  Chase 
v.  Blackstorie  Canal  Co.,  10  Pick.,  244.  In  general 
it  may  be  said  that  a  mandamux  will  not  be  issued 
in  cases  of  the  first  class.  See  People  v.  Johnson, 
100 111.,  537;  People  v.  McRoberts,  100  111.,  458;  Gil- 
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ten  miles  and  performed  the  operation.  For 
this  service  he  charged  $30,  and  presented  his 
account  to  the  Board  of  Supervisors,  as  a 
charge  against  the  county,  at  their  various 
meetings  in  1818,  1819  and  1820.  By  the 
affidavit  of  Jesse  Curtis,  one  of  the  Supervi- 
sors, it  appears  "that  the  reasons  why  the 
account  of  $30  was  not  allowed,  were,  that  it 
was  deemed  by  the  Board  that  the  said 
account  ought  to  have  been  presented,  for 
adjustment  and  payment,  to  the  Overseers  of 
the  Poor  of  the  town  of  Paris ;  that  the 
account,  when  presented,  was  not  accompanied 
by  any  certificate  of  the  Overseers  of  the 
Poor  that  he  (Dr.  Hull)  was  ever  employed  to 
perform  the  said  services,  or  that  the  account 
had  been  allowed  by  them  ;  nor  that  any  jus- 
tice's order  for  medical  aid  had  ever  been 
made."  And  "  that  the  sum  of  $5  was,  at 
last,  ordered  to  be  paid  to  the  said  Hull,  not 
as  a  claim  which  was  deemed  strictly  allow- 
able, but  to  stop  the  claim,  and  rid  the  Board 
of  the  trouble  thereof ;  and  that  the  Board 
considered  the  said  sum  of  $5,  under  all  the 
circumstances,  as  much  as  ought  to  be  paid." 

The  superintending  control  over  inferior 
courts,  magistrates,  corporations,  &c.,  by 
mandamus,  is  in  subsidi&m  justitice.  In  the 
case  of  The  Kingv.  The  Archbishop  of  Canter- 
bury, d-c.,  15  East,  117,  Lord  Ellenborough  said 
"  this  court,  in  the  exercise  of  this  authority, 
to  grant  the  writ  of  mandamus,  will  render  it, 
as  far  as  it  can,  the  suppletory  means  of  sub- 
stantial justice,  in  every  case  where  there  is 
no  other  specific  legal  remedy  for  a  legal 
right." 

In  the  case  of  The  King  v.  The  Justices  of 
Kent,  14  East,  395,  Lord  Ellenborough  said, 
"if  the  justices  had  rejected  the  application, 
in  the  exercise  of  the  discretion  vested  in  them 
by  the  Legislature,  the  court  would  not  inter- 
fere ;  but  if  they  had  rejected  it  on  the  ground 
now  stated,  that  they  had  no  power  to  grant 
it,  the  court  would  interfere  so  far  as  to  set 
the  jurisdiction  of  the  magistrates  in  motion, 
by  directing  them  to  hear  and  determine  upon 
2CJ2*]  the  application."  In  that  *case,  the 
Statute  declared  that  the  justices  shall  have 
authority  to  limit  and  appoint  the  rate  of 
wages  of  such  laborers,  artificers,  &c.,  as  they 
shall  think  meet,  by  their  discretion,  to  be 
rated.  &c."  The  justices  refused  to  act,  upon 
the  ground  that  they  had  no  jurisdiction  to 
interfere  in  that  particular  case  ;  and  a  per- 
emptory mandamus  was  granted,  not,  as  the 
judges  explained,  to  control  the  discretion  of 
the  magistrates,  but  to  guide  and  instruct  them 


in  their  duty,  so  far  as  to  determine  that  they 
liad  authority  by  law  to  settle  a  rate  of  wages 
in  the  case  before  them. 

In  perfect  accordance  with  these  cases,  and 
all  the  other  authorities  cited  by  the  counsel 
for  the  Supervisors,  we  granted  the  rule  to 
show  cause  in  this  case.  The  distinction 
recognized  by  us  is,  that  where  the  inferior 
tribunal  has  a  discretion,  and  proceeds  to  exer- 
cise it,  we  have  no  jurisdiction  to  control  that 
discretion  by  mandamm.  But  if  the  subordi- 
nate public  agents  refuse  to  act,  or  to  entertain 
the  question  for  their  discretion,  in  cases 
where  the  law  enjoins  upon  them  to  do  the 
act  required,  it  is  our  office  to  enforce  obe- 
dience to  the  law  by  mandamus,  in  oases  where 
no  other  legal  remedy  exists.  The  case  of  The 
People  v.  Supervisors  of  Albany,  12  Johns  ,  414, 
and  The  Matter  of  Brv/ht  v.  Supervisors  of 
Chenango,  18  Johns.,  242,  exemplify  this  dis- 
tinction. 

From  the  facts  disclosed  by  the  affidavits  in 
this  case,  the  question  before  the  Board  of 
Supervisors  was,  not  whether  the  applicant 
claimed  more  than  a  reasonable  compensation 
for  his  services  ;  but  whether  the  account  was 
legally  chargeable  against  the  county.  At  two 
successive  Boards,  the  claim  was  rejected,  on 
the  ground  that  it  was  not  a  county  charge. 
Curtis,  one  of  the  Supervisors,  swears  that  on 
the  third  application,  the  account  for  $30  was 
rejected,  as  not  being  a  legal  claim  against  the 
county  ;  but  "that the  sum  of  $5  was,  at  last, 
ordered  to  be  paid  to  the  said  Hull,  not  as  a 
claim  which  was  deemed  strictly  allowable, 
but  to  stop  the  claim,  and  to  rid  the  Board  of 
the  trouble  therefor  ;  and  that  the  Board  con- 
sidered the  said  sum  of  $5.  under  all  the  cir- 
cumstances, as  much  as  ought  to  be  paid."  By 
this,  I  understand  that  the  Supervisors  denied 
that  he  had"  any  legal  claim  which  they  were 
*bound  to  audit  and  allow;  but  in  order  [*2(>3 
to  get  rid  of  his  importunity,  they  offered  to 
give  him  $5. 

Now,  this  shows  clearly  that  the  Supervisors 
did  not  entertain  the  question,  whether  $30,  or 
any  other  sum,  was  a  reasonable  allowance  for 
the  services  rendered.  That  would  have  been 
a  matter  for  their  discretion,  over  which  we 
exercise  no  control.  The  Supervisors  acted 
upon  the  principle  that  the  applicant  had  no 
legal  claim  ;  and  the  order  to  pay  him  $5,  ac- 
cording to  their  own  showing,  was  an  unwar- 
rantable act.  They  had  no  right  to  make  such 
a  gratuity.  And,  on  the  other  hand,  Dr.  Hull, 
had  a  perfect  right  to  reject  the  compromise, 
and  to  insist  upon  having  his  account  audited 


bert  v.  Judges,  etc..  3  Cow.,  5»:  Ex  pnrte  Bassett,  2 
Cow..  458;  Ex  parte  Benson,  7  Cow.,  363;  Judges  of 
Oneida  C.  P.  v.  People,  18  Wend.,  97 ;  People  v. 
Judg«*  Dutchess  C.  P.,  20  Wend..  &58;  Elkins  v. 
Athearn,  2  Den..  191 :  Ex  parte  Perry,  102,  U.  S.,  183. 
Under  the  second  class  of  cases  a  mandamus  may 
be  issued  commanding  the;  performance  of  an  act 
involving  discretion,  but  it  will  not  be  issued  to 
control  the  discretion.  In  other  words.  "  the  writ 
will,  in  a  proper  case,  be  allowed  to  command 
action,  but  never  to  control  discretion."  Union 
Colony  v.  Elliott.  5  Col.,  371 ;  Commonwealth  v. 
Henry.  49  Pa.  St.,  530:  Appling  v.  Bailey,  44  Ala.,  333  ; 
East  Boston  Ferry  Co.  v.  Boston.  101  Mrfss.,  488; 
Louisville  v.  Kean.  18  B.  Mon..9;  People  v.  Bren- 
iiiiii,  :«i  Barb.,  651;  Ex  patle  Nelson,  1  Cow..  417; 
People  v.  .Supervisors  of  N.  Y..  1  Hill.  362;  Hutch- 
inson  v.  Com'rs  Canal  Fund.  25  Wend.,  692;  People 
v.  Txylor,  30  How.  Pr.,  78 ;  People  v.  Supervisors  of 
Delaware  Co.,  45  N.  Y.,  196;  People  v.  Supervisors 
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of  Schuyler,  2  Abb.  Pr.,  N.  S.,  78:  Tweed  v.  Davis,  1 
Hun,  252:  People  v.  Auditors  of  Elmira,  82  N.  Y., 
80:  Ex  parte  Jones,  66  Ala.,  202;  State  v.  Cape  Girar- 
deau  Court.  73  Mo.,  5(50;  McCreary  v.  Rogers,  35 
ArK.,  298 ;  People  v.  Troy  Common  Council.  78  N. 
Y..  33. 

Under  the  third  class  a  mandamus  will,  if  other 
necessary  conditions  exist,  be  granted.  See  Ex  parte 
Heath,  3  Hill,  42 ;  Huff  v.  Knapp,  5  N.  Y.,  65 ;  Peo- 
ple v.  Havemeyer,  4  T.  &  C.,  365 ;  Jack  v.  Moore,  66 
Ala.,  184;  State  v.  Lewis,  71  Mo.,  170. 

As  to  whether  the  decision  of  a  purely  legal  ques- 
tion is  such  an  exercise  of  discretion  on  the  part  of 
an  inferior  tribunal  that  ma ndamm  will  not  lie  to 
correct  its  decision,  see  Judges,  &c.,  v.  People.  18 
Wend.,  99.  See  McCuny  v.  Silliman,  2  Wheat..  369. 
note  Law.  ed.,  for  citation  of  authorities  in  federal 
courts. 

The  cases  in  18  Wend.,  99  and  20  Wend.  658,  con- 
tain perhaps  the  fullest  discussion  by  N.  Y.  Courts. 
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and  allowed,  as  a  county  charge  ;  and  in  order 
to  test  and  decide  bis  legal  right,  the  rule  to 
show  cause  was  granted. 

The  question  now  presented  is,  whether  the 
Supervisors  were  bound  to  audit  and  allow 
the  account,  as  a  county  charge.  If  it  be  a 
legal  claim,  then  we  have  no  doubt  of  our 
jurisdiction  to  instruct  and  guide  the  Super- 
visors in  the  execution  of  their  duty,  by  man- 
damns  ;  not  to  control  their  discretion,  in 
judging  what  is  a  reasonable  compensation  for 
such  services  ;  but  to  compel  them  to  admit 
the  claim  as  a  county  charge,  and  to  exercise 
their  discretion  as  to  the  amount ;  or,  in  the 
language  of  Lord  Ellenborough,  in  the  case 
before  cited,  "  this  court  would  interfere  so 
far  as  to  set  the  inferior  jurisdiction  in  mo- 
tion." 

On  examining  the  provisions  of  the  "Act  for 
the  Relief  and  Settlement  of  the  Poor,"  and 
particularly  the  25th  section  of  that  Act,  we 
are  of  opinion  that  the  previous  order  of  the 
justice  for  occasional  allowance  for  the  sus- 
tenance of  the  transient  p  mper,  was  not,  in 
itself,  a  sufficient  authority  to  warrant  the 
JOHNS.  REP.,  19. 


allowance  of  this  claim  as  a  county  charge. 
The  extraordinary  expense  of  such  a  surgical 
operation  (although  proper  and  necessary  in 
this  case)  cannot  legally  be  imposed  on  the 
public,  without  an  express  previous  order 
of  the  justice,  on  the  application  of  the  Over- 
seers, or,  at  least,  a  subsequent  ratification  and 
sanction  by  the  justice  and  Overseers.  Here 
was  no  such  previous  order,  nor  any  subse- 
quent adoption  of  the  claim.  We  are,  there- 
fore, constrained  to  say,  that  in  rendering  the 
service  *the  relator  must  be  deemed  to  [*264 
have  acted  gratuitously,  or  to  have  relied  upon 
individual  responsibility  for  his  reward. 

The  motion  for  a  mandamus  is,  therefore, 
denied  ;  but  without  costs. 

Motion  denied. 

Cited  in— 1  Cow.,  419:  5  Cow.,  650,  652;  5  Wend., 
123;  10  Wend.,  397;  18  Wend.,  96:  1  Hill,  367;  11  N. 
Y.,  573  ;  27  N.  Y.,  381 ;  45  N.  Y.,  200  ;  51  N.  Y.,  408  ;  59 
N.  Y.,  624 ;  3  Abb.  App.  Dec.,  501 ;  2  Barb.,  417 ;  58 
Barb.,  148;  12  How.  Pr.,  207,  226;  13  How.  Pr.,  269; 
24  How.  Pr.,  124  ;  40  How.  Pr.,  63  ;  50  How.  Pr.,  505; 
1  Abb.  Pr.,  18 :  3  Abb.  Pr.,  322:  5  Abb.  Pr.,  213 ;  Edin., 
551 ;  4  E.  D.  S.,  691 :  6  Le»r.  Obs.,  64 ;  4  Wall.,  447  ;  IT 
Ohio,  616 ;  41  Cal.,  77  ;  84  111.,  307. 
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MERRITT  e.  LEFEVRE  AND  ZELIFF. 

Construction,  of  Act  Extending  Jurisdiction  of 
Justices — Appeal —  Costs. 

Under  the  Act  Extending  the  Jurisdiction  of  Jus- 
tices of  the  Peace  (sess.  41,  ch.  94),  where  there  is  an 
appeal  to  the  Court  of  Common  Pleas,  the  appellee 
is  entitled  to  costs,  in  all  cases  where  a  verdict  is 
found  in  his  favor. 

Citation— Act,  sess.  41.  ch.  94,  sec.  20. 

MERRITT  brought  an  action  against  L.  and 
Z.  in  a  justice's  court,  under  the  Act  Ex- 
tending the  Jurisdiction  of  Justices  of  the 
Peace  (sess.  41,  ch.  94),  and  recovered  $50. 
The  defendants  appealed  to  the  Court  of  C. 
P.  of  Ulster  Co.;  and  on  the  trial  of  the  ap- 
peal in  that  court,  a  verdict  was  found  for  the 
appellee  for  less  than  $25;  and  the  court 
awarded  costs  to  the  appellants. 

Mr.  Cole,  for  the  appellee,  now  moved  for  a 
writ  of  mandamus  directed  to  the  Judges  of 
the  Court  of  C.  P.,  commanding  them  to  vacate 
the  rule  entered  by  them  awarding  costs  to  the 
appellants,  and  to  enter  a  rule  awarding  costs 
to  the  appellee. 

Mr.  Sudan,  contra.  In  the  20th  section  of 
the  Act,  it  is  declared  that  if  judgment  shall 
be  rendered  for  the  appellee,  he  may,  at  his 
election,  "have  execution  on  such  judgment, 
for  the  amount  thereof,  together  with  costs, 
as  in  other  cases  on  judgments  in  the  said 
2OO*]  Court  of  Common  Pleas."  *Now, 
where  a  judgment  is  recovered  in  a  Court  of 
C.  P.  for  less  than  $25,  the  defendant  is  en- 
titled to  costs.  The  appellant  brought  the 
action,  at  his  own  risk,  under  this  Act,  before 
the  justice,  to  recover  $50,  and  if  he  has  failed 
in  the  experiment,  it  is  his  own  fault.  He  is 
entitled  to  costs  only  where  he  would  have- 
been  entitled  to  them  in  the  Court  of  Common 
Pleas,  before  the  passing  of  the  Act  to  Extend 
the  Jurisdiction  of  Justices  of  the  Peace.  The 
appeal  is  remedial;  and  if  a  verdict  should  be 
recovered  before  a  justice  for  $49,  which  on 
appeal  should  be  reduced  to  $1,  and  yet  the 
appellant  must  pay  costs,  the  remedy  would 
be  worse  than  the  disease. 

Per  Curiam.  We  are  of  opinion  that  the 
words  "as  in  other  cases  on  judgments  In  the 
said  Court  of  Common  Pleas."  in  the  20th  sec- 
tion of  the  Act,  apply  only  to  the  manner  of 
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issuing  the  execution,  not  to  the  judgment  or 
amount  to  be  recovered.  The  appellee  is  en- 
titled to  costs  in  all  cases  where  there  is  a  ver- 
dict in  his  favor. 

Rule  granted. 


OSTERHOUT 

v. 
HARDENBERGH,  Administrator,  &c. 

Assumpsit  against  Administrator  —  Pleading  — 
Judgment  of  Assets  Quando  Acciderent  — 
Costs. 

In  an  action  of  assumnitlt  against  an  adminis- 
trator.the  defendant  pleaded  non  asmim^it,  non  as- 
sumpsit infra  xex  anwut,  and  plene  adminixtravit, 
and  a  verdict  was  found  for  the  plaintiff  on  the  first 
two  pleas,  ahd  for  the  defendant  <>n  the  third 
plea.  Held  that  the  plaintiff  was  entitled  to  judg- 
ment of  assets  quamlo  acciderint,  &c.,  for  the 
amount  of  damages  as«essod  on  the  first  issue:  but 
that  the  defendant  should  have  judgment  for  his 
costs. 

Citation—  12  East,  231. 


was  an  action  of  assumpsilfnr  work 
-L  and  labor,  and  services  done  and  per- 
formed, by  the  plaintiff  for  the  intestate,  in  his 
lifetime.  The  defendant  pleaded,  non.  asstimp- 
sit,  non  assumpsit  infra  sex  annos,  actio  non  ac- 
crevit,  &c.,  and  plene  admini&tramt;  and  the 
plaintiff  joined  issue  on  these  pleas.  The 
cause  was  tried  at  the  last  Ulster  Circuit,  when 
the  jury  found  a  verdict  for  the  plaintiff  on 
the  first  two  issues,  and  assessed  the  damages 
at  $600;  and  they  found  a  verdict  for  the  de- 
fendant on  the  third  issue,  or  the  plea  of  plene 
adminislramt. 

*Mr.  Ruggles,  for  the  plaintiff,  now  [*267 
moved  that  the  plaintiff  have  judgment  of 
assets,  quando  acciderint,  &c..  together  with 
the  costs  of  the  suit  to  be  taxed,  &c. 

Mr.  Billings,  contra.  He  cited  12  East,  231; 
2  Chit.  PI.,  496,  449-451;  Tidd.  Pr.,  894. 

Per  Cn.riam.  There  appears  to  have  been 
some  diversity  in  the  decisions,  whether  the 
plaintiff,  under  these  circumstances,  is  entitled 
to  judgment  for  assets,  quando  acciderint.  and 
also,  whether,  upon  such  a  state  of  pleadings, 
he  is  entitled  to  costs.  We  are  of  opinion  that 
the  plaintiff  is  entitled  to  judgment  for  assets, 
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quando,  &c.  It  has  been  conclusively  ascer- 
tained by  verdict  that  the  testator  was  indebted 
to  the  plaintiff  to  the  amount  found  by  the 
jury;  and  notwithstanding  that  it  is  also  found 
that  the  defendant  has  fully  administered,  he 
may,  in  the  course  of  administration,  acquire 
assets  in  future.  The  verdict  is  conclusive 
that  the  defendant  has  not  present  assets, 
but  it  is  not  conclusive  that  he  may  not 
hereafter  have  assets;  and  the  indebtedness 
of  the  testator  having  been  established,  the 
plaintiff  will  be  entitled  to  have  his  debt 
satisfied,  should  the  defendant  hereafter  ac- 
quire assets.  In  Hindsley  v.  Russell,  12  East, 
231,  under  an  analogous  state  of  facts,  the 
Court  of  King's  Bench  said  that  the  plaintiff 
was,  at  all  events,  entitled  to  judgment  of 
assets,  quando,  &c.  With  respect  to  the  other 
part  of  the  motion,  that  the  plaintiff  have 
judgment  for  his  cost?,  there  is  more  difficulty. 
In  the  case  of  Hindsley  v.  Russell  the  court 
decided  that  the  plaintiff  was  entitled  to  the 
general  costs  of  the  trial:  but  whether  debonis 
testatoris,  et  si  non,  de  bonu  propriis,  or  de  bonis 
testatoris  only,  the  case  is  silent.  The  pleas 
here  are  not  false  pleas;  such  pleas  are  those 
that  will  be  a  perpetual  bar  to  the  plaintiff, 
and  which  the  defendant,  of  his  own  knowl- 
edge, knows  to  be  false;  and,  as  was  well  ob- 
served by  the  counsel  in  the  case  of  Hindsley 
v.  Russell,  the  plea  of  non  assumpsit  did  not 
impose  upon  the  plaintiff  any  additional  bur- 
den; for,  on  the  plea  of  plene  administravit, 
the  plaintiff  would  be  obliged  to  prove  the 
amount  of  his  debt.  This  issue,  then,  has 
been  found  substantially  for  the  defendant, 
2G8*]  *and  he  ought  not  to  be  subjected  to 
«osts  out  of  his  own  pocket,  when  he  is  in  no 
default. 

The  plaintiff  must  have  judgment  for  his  debt, 
quando,  &c.,  and  costs  de  bonis  testatoris  only, 
and  the  defendant  must  have  judgment  for  the 
wsts  of  his  defense  against  the  plaintiff. 

Cited  in— 6  Cow.,  12;  1  Wend.,  31;  12  Wend.,  480; 
131  Mass..  354. 


R.  C.  WILLIS 


BAILEY,  Survivor  of  W.  WILLIS. 

Practice  —  Wfien  Order  for  Production  of  Papers 
Granted. 

Where  the  action  is  not  founded  on  any  instru- 
ment of  writing  ;  but  the  declaration  contains  only 
the  general  counts  on  implied  promises,  the  defend- 
ant is  not  entitled  to  an  order  on  the  plaintiff,  to 
produce  letters  or  writings  in  his  possession,  or  to 
give  the  defendant  copies  of  them.  And  even  where 
the  action  is  founded  on  a  written  contract,  such 
an  order  is  not  granted  by  a  judge  at  his  chambers  : 
nor  by  the  court,  without  an  affidavit  showing1  that 
the  papers  or  documents  in  the  plaintiff's  posses- 
sion, are  necessary  for  his  defense.  Nor  is  an  order 
for  a  bill  of  particulars  granted  without  an  affidavit 
showing  its  necessity. 

Citation—  11  Johns.,  245,  n. 

rpHE  defendant,  on  Dec.  24  last,  obtained  an 
JL  order  of  R.  Riker,  Esq.,  Recorder  of  the 
City  of  N.  Y.,  that  the  plaintiff  show  cause 
before  him,  on  Dec.  28.  "  why  he  should  not 
deliver  to  the  defendant  a  copy  or  copies  of 
all  writings  of  the  defendant,  or  of  Bailey  & 
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Willis,  whereupon  or  whereby  he  seeks  to 
charge  the  defendant  in  this  suit,"  &c.  The 
plaintiff,  accordingly,  by  his  attorney,  showed 
cause  by  reading  the  affidavit  of  the  attorney, 
that  the  declaration  in  the  cause,  containing 
several  counts,  had  been  tiled,  and  that  none 
of  the  counts  were  founded  on  any  written 
instrument  whatsoever.  But  the  Recorder 
made  the  order  absolute,  that  the  plaintiff 
deliver  to  the  defendant,  within  twenty  days 
after  service  of  a  copy  of  the  order,  copies  of 
all  writings  of  Bailey  &  Willis,  or  of  the 
defendant  in  the  suit,  and  that  the  time  for 
pleading  be  extended  until  four  days  after  the 
expiration  of  the  twenty  days.  The  rule  to 
show  cause  was  granted  without  any  affidavit 
whatever  on  the  part  of  the  defendant ;  nor 
was  any  affidavit  offered  or  read  by  him  when 
cause  was  shown  by  the  plaintiff,  and  the 
order  made  absolute.  The  affidavit  of  the 
plaintiff's  attorney  stated  that  all  the  counts 
in  the  declaration  were  on  implied  promises  ; 
and  that  he  served  a  bill  of  particulars  of  the 
plaintiff's  demand  on  the  defendant's  attorney, 
at  his  request,  before  the  order  to  show  cause, 
&c.,  was  obtained. 

Mr.  Davis,  for  the  plaintiff,  now  moved  that 
the  order  of  the  Recorder  be  vacated,  with 
costs. 

*Mr.  T.  Sedgwick,  contra.  [*269 

Per  Curiam.  This  court  has  never  gone 
farther  in  directing  the  plaintiff  to  submit  to 
the  inspection  of  the  defendant,  or  his  counsel, 
any  papers  in  his  possession,  than  is  contained 
in  the  rule  granted  in  the  case  of  Lawrence  v. 
Ocean  Ins.  Co.,  11  Johns.,  245,  n.  That  rule 
was  granted  on  great  consideration,  and  not 
without  some  hesitation.  The  necessity  of  it, 
to  enable  the  defendants  to  defend  themselves, 
was  fully  shown  on  affidavit ;  and  we  proceed 
on  the  principle,  that,  from  the  facts  shown, 
the  defendant  would  be  entitled,  on  a  bill  of 
discovery,  to  the  information  sought  for. 
Here  the  order  has  been  granted  without  any 
affidavit  whatever  that  there  were  any  papers, 
letters  or  documents  in  the  plaintiff's  posses- 
sion, necessary  for  the  defendant's  defense, 
and  in  opposition  to  an  affidavit  by  the  plaint- 
iff's attorney,  that  the  declaration  was  not 
founded  on  any  written  instrument  whatever. 
This  practice  is  entirely  new,  and  is  unwar- 
ranted by  any  proceedings,  either  in  this  court 
or  by  the  judges  at  chambers. 

We  never  grant  an  order  for  a  bill  of  par- 
ticulars, without  the  necessity  of  such  order 
being  shown  on  affidavit  ;  for  although  the 
count  may  be  general,  the  defendant  may  well 
know  the  grounds  of  the  plaintiff's  action. 
We  do  not  think  that  in  any  case  a  judge  at 
chambers  should  grant  an  order  upon  the 
party  to  produce  papers,  for  the  inspection  of 
the  other  party,  or  that  he  should  furnish 
copies  of  papers  in  his  possession.  Such  an 
application  should  be  addressed  to  this  court, 
on  regular  motion.  We  have  not  adopted,  nor 
do  we  mean  to  adopt,  the  English  practice  in 
this  respect.  But  even  according  to  the  prac- 
tice there,  the  order  in  the  present  case  would 
be  incorrect,  for  the  action  not  being  founded 
on  any  written  contract,  if  the  plaintiff  has  in 
his  possession  any  letters  or  papers,  they  are 
mere  items  of  evidence,  and  the  party  is  not 
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bound  to  furnish  matters  of  evidence  to  his 
adversary,  which  evidence,  in  itself,  does  not 
constitute  a  cause  of  action.  We,  therefore, 
vacate  the  Recorder's  order. 

Motion  granted. 

Cited  in -4  Cow.,  401;  6  Cow.,  59,  63  ;  9  Wend.,  459 ; 
28  How.  Pr.,  538;  1  Rob.,  686. 


27O*]  *  JACKSON,  ex  dem.  PINKNEY, 

v. 
PELL  AND  UNDERBILL. 

Practice — Trial  Put  Off  on  Payment  of  Costs — 
When  Plaintiff  Entitled  to  Attachment,  for 
Non-payment. 

Where  the  trial  of  a  cause  is  put  off,  on  payment 
of  costs,  the  defendant  is  bound  to  pay  the  costs 
im&anter,  without  any  previous  demand  of  the 
plaintiff,  &c.;  but  if  he  neglects  to  do  so,  and  the 
plaintiff  has  the  costs  regularly  taxed,  and  payment 
is  demanded  of  the  defendant's  attorney,  which  is 
refused,  the  plaintiff  is  entitled  to  ail  attachment 
immediately  against  the  defendant. 

Citation— 3  Johns.  Cas..  114. 

THIS  cause  was  noticed  for  trial  at  the  last 
Westchester  Circuit.  When  the  cause 
was  called  on,  it  was  put  off  on  motion  of  the 
defendants'  counsel,  on  the  ground  of  the 
absence  of  a  material  witness,  upon  payment 
of  costs.  The  costs  were,  afterwards  regularly 
taxed,  and  payment  of  the  bill  demanded  of 
the  defendants'  attorney,  who  refused  to  pay 
it.  No  demand  of  payment  was  made  of  the 
defendants. 

Mr.  Foot,  for  the  plaintiff,  read  an  affidavit, 
stating  the  above  facts,  and  moved  for  an 
attachment  against  the  defendants.  He  cited 
J ack*on.  v.  Isirrmcay,  2  Johns.  Cas.,  114,  and 
Sfamiburyr.  Durell,  1  Johns.  Cas.,  39fi. 

Mr.  Johnson,  contra,  said,  that  to  make  the 
defendants  liable  to  an  attachment,  payment 
of    the    bill  of    costs    ought    to    have  been 
demanded  of  them  personally.     (1  Dunl   Pr 
853,  354.) 

Per  Cnriam.  This  case  is  »ui  generis,  and 
distinguishable  from  the  ordinary  case,  where 
a  party  is  ordered  to  pay  costs.  The  defend- 
ant asked  for  a  favor,  which  was  granted  to 
him,  upon  the  payment  of  costs.  That  was 
the  condition  on  which  the  trial  of  the  cause 
was  put  off ;  and  it  ought  to  have  been  per- 
formed by  the  defendant,  without  any  previous 
demand  or  request  of  the  plaintiff.  The  costs 
ought  to  have  been  paid  instanter  ;  and  it  was 
the  duty  of  the  defendant  to  seek  the  plaintiff 
and  tender  the  costs,  without  waiting  for  a 
formal  demand  of  them.  The  costs  were 
regularly  taxed,  and  payment  of  the  bill 
demanded  of  the  defendants'  attorney,  who 
attended  the  taxation,  having  been  previously 
served  with  a  copy  of  the  bill,  and  notice  o"f 
the  taxation.  The  case <of  Jackson  v.  Larroway, 
2  Johns.  Cas.,  114.  is  in  point  to  show  that  the 
demand  of  the  costs  of  the  attorney  was  reg- 
ular, and  that  an  attachment  will  lie  in  this 
case. 

Rule  granted. 

Cited  In— 43  How.  Pr.,  376 ;  3  Sand.,  736. 
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*SELLICK  v.  BROWN.         [*271 

Practice  —  Construction   of  Twenty-five  Dollar 
Act — Execution  Against  Freeholder. 

Under  the  proviso  to  the  llth  section  of  the 
Twenty-five  Dollar  Act  (sess.  36,  ch.  53 ;  1  N.  R.  L., 
387),  the  party  in  whose  favor  judgment  is  given,  if 
he  intends  to  have  execution  against  the  defendant, 
being  a  freeholder,  or  inhabitant  having  a  family, 
before  the  expiration  of  the  thirty  days,  must  take 
the  oath  required  for  that  purpose,  at  the  time  the 
judgment  is  rendered  by  the  justice,  so  as  to  give 
the  other  party  the  full  benefit  of  a  stay  of  execu- 
tion for  thirty  days,  on  giving  security. 

Citation— Act,  sess.  36.  ch.  53,  sec.  11. 

IN  ERROR,  on  certiorari  to  a  justice's  court. 
Brown  brought  an  action  of  trespass 
for  taking  his  goods,  &c.,  against  Selliok. 
The  defendant  justified  the  taking  under 
an  execution  issued  by  a  justice  of  the  peace, 
on  a  judgment  in  his  favor,  against  Brown. 
The  facts,  as  they  appeared  on  the  return  to 
the  certiorari,  were,  that  8.  formerly  obtained 
a  judgment  against  B.,  in  a  justice's  court. 
B.  was  a  freeholder,  and  had  a  family  at  the 
time  the  judgment  was  rendered.  About  fif- 
teen days  after  the  judgment  was  entered.  S. 
appeared  before  the  justice  and  made  oath 
that  he  would  be  in  danger  of  losing  his  debt 
if  an  execution  was  not  immediately  issued  on 
the  judgment.  The  justice  thereupon  issued 
an  execution,  under  which  the  officer,  by  the 
direction  of  the  plaintiff,  levied  on  the  goods 
of  B. .  and  sold  them  ;  and  for  this  taking  of 
his  goods  B.  brought  his  action  of  trespass 
against  S..  before  the  justice,  and  recovered  a 
verdict  and  judgment  ;  to  reverse  which  the 
certiorari  was  brought. 

Mr.  P.  Rugyles  for  the  plaintiff  in  error. 

Mr.  Sudam,  contra. 

Per  Curiam.  By  the  llth  section  of  the 
"Act  for  the  Recovery  of  Debts  to  the  Value 
of  Twenty-five  Dollars"  (sess.  36,  ch.  53  ;  1 
N.  R.  L.,  387),  it  is  provided  "that  no  execu- 
tion of  any  judgment,  given  by  virtue  of  thia 
Act,  shall  issue  against  any  freeholder  or  in- 
habitant having  a  family,  &c.,  in  less  than 
thirty  days  after  giving  the  said  judgment, 
unless  the  party  in  whose  favor  judgment  shall 
be  given  shall  make  it  appear  to  the  satisfac- 
tion of  the  said  justice,  on  his  own  oath  or  the 
oath  of  some  other  person,  that  such  plaintiff 
will  be  in  danger  of  losing  the  debt  or  damages 
if  such  delay  be  allowed  ;  in  which  case  the 
said  justice  shall  issue  execution  immediately, 
unless  the  party,  against  whom 'such  judgment 
*shall  be  given,  shall  thereupon  give  [*2 7 2 
security  to  the  party  in  whose  favor  judgment 
was  given,  that  he  will  pay  the  debt,  or  dam- 
ages and  costs,  before  or  at  the  expiration  of 
thirty  days."  The  plaintiff  in  error  contends 
that  the  execution  was  properly  issued  in  this 
case,  under  the  proviso  to  the  tlth  section  of 
the  Act.  We  are  of  a  different  opinion.  It  is 
clear  that  the  oath  of  dancer  must  be  taken  by 
the  party  in  whose  favor  judgment  is  given  at 
the  time  the  judgment  is  rendered  by  the 
justice  ;  otherwise,  the  defendant  would  be 
deprived  of  the  benefit  of  staying  the  execu- 
tion for  thirty  days,  on  giving  security.  In 
this  case,  the  plaintiff  appeared  before  the 
justice,  about  fifteen  days  after  the  judgment 
was  rendered,  and  took  the  oath  when  the 
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defendant  was  not  present  and  was  entirely 
ignorant  of  the  proceeding.  If  this  course 
should  be  allowed,  the  party  against  whom 
the  judgment  is  given  might,  in  all  cases,  be 
deprived  of  his  right  on  giving  security,  to 
have  the  execution  stayed. 

Judgment  affirmed. 


IN  THE  MATTER  OF  THOMAS  JOHNSTON 

v. 

THE  SUPERVISORS  OF  HERKIMER 
COUNTY. 

Public  Highway — Laid  Out  by  Order  of  Com- 
missioners— Damages,  Under  Act  of  1818,  to 
Regulate  Highways — Effect  of  failure  to  Elect 
Method  of  A/a<e#sment. 

If  the  owner  or  occupant  through  whose  im- 
proved land  a  public  highway  has  been  laid  out, 
does  not,  within  seventy  days  after  the  determina- 
tion of  the  Commissioners  of  Highways,  or  within 
thirty  days  after  the  expiration  of  the  forty  days 
allowed  for  the  party  to  appeal  from  such  order, 
elect  the  mode  or  manner  in  which  he  would  have 
the  damages  assessed,  he  merely  loses  the  right  of 
having  the  damages  assessed  by  three  Commission- 
ers, appointed  by  a  judge  of  the  Court  of  C.  P., 
but  the  damages  may  be  afterwards  assessed,  in 
the  ordinary  way  by  two  justices,  and  a  jury  of 
twelve  freeholders ;  and  if  so  assessed,  the  Board  of 
Supervisors  are  bound  to  have  the  amount  levied 
and  collected,  according1  to  the  Act. 

MR.  S.  FORD  moved  for  a  mandamus  to  be 
directed  to  the  Supervisors  of  the  County 
of  Herkimer,  commanding  them  to  cause  to  be 
levied  on  the  town  of  Minden,  in  that  county, 
the  amount  of  damages  assessed  in  favor  of 
Thomas  Johnston,  fora  public  highway  over 
his  improved  land. 

It  appeared  that  a  road  was  ordered  by  the 
Commissioners  of  Highways  to  be  laid  out 
through  the  improved  land  of  J.,  on  May  26, 
1830.  which  order  was  annulled  on  appeal  to 
the  Judges  of  the  Court  of  Common  Pleas, 
June  12,  and  their  decision  recorded  June 
19,  1830.  On  June  20,  1830,  a  second  road 
273*J  was  *ordered  to  be  laid  by  the  Commis- 
sioners, and  a  certificate  of  their  proceedings 
regularly  tiled  in  the  clerk's  office,  June  21, 
1830;  and  on  May  7,  1821,  Johnston  and  others 
were  ordered  to  open  the  road,  which  was 
done  within  sixty  days  after  the  order  was 
served  on  J.,  as  to  his  land.  On  May  30,  1831. 
Johnston  elected  to  have  his  damages  assessed 
by  two  justices  of  the  peace,  and  twelve  repu- 
table freeholders,  pursuant  to  the  16th  section 
of  "  the  Act  to  Regulate  Highways,"  passed 
Mar.  19,  1813  (sess.  36,  ch.  33;  2  "N.  R.  L., 
270),  and  in  June,  18-1.  the  damages  were  ac- 
cordingly assessed.  The  order  and  certifi- 
cate of  damages  and  charges,  &c. ,  were  pre- 
sented to  the  Board  of  Supervisors  Nov.,  1821, 
and  they  were  requested  to  have  the  same 
levied  and  collected  in  the  town,  according  to 
the  directions  of  the  Act  ;  but  the  Supervisors 
refused  to  have  the  same  levied,  on  the  ground 
that  J.  did  not  make  his  election,  as  to  the 
mode  of  having  his  damages  assessed,  within 
seventy  days  after  the  road  was  established. 

The  16th  section  of  the  Act  gives  the  owner 
of  the  land  over  which  the  highway  is  opened 
his  election  to  have  his  damages  assessed  by 
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two  justices  of  the  peace  and  the  oath  of 
twelve  freeholders,  or  by  three  Commissioners 
to  be  appointed  by  a  judge  of  the  Court  of 
Common  Pleas  of  the  county. 

The  36th  section  of  the  A'ct  gives  the  party 
aggrieved  forty  days  after  the  determination 
of  the  Commissioners  to  lay  out  the  road, 
within  which  to  appeal  to  any  three  of  the 
Judges  of  the  Court  of  Common  Pleas  ;  and 
the  38th  section  of  the  same  Act  declares  that 
whenever  any  road  or  highway  shall  be  laid 
out  by  the  Commissioners,  &c.,  and  the  person 
through  whose  lands  the  same  has  been  so  laid 
out,  shall  have  appealed,  &c.,  and  the  order 
shall  be  confirmed;  or  in  case  no  appeal  shall 
be  made  within  the  time  limited  by  law.  such 
owner  or  occupant  shall,  within  thirty  days 
thereafter,  make  his  election  as  to  the  mode  or 
manner  in  which  he  will  elect  to  have  his  dam- 
ages assessed  ;  and  if  he  shall  elect  to  have  his 
damages  assessed  by  the  Commissioners  to  be 
appointed  by  a  judge  of  the  Court  of  Common 
Pleas,  agreeable  to  the  provisions  of  the  Act, 
it  shall  be  his  *duty  to  give  notice  of  [*274 
the  time  of  meeting  of  such  Commissioners, 
&c.  The  39th  section  empowers  the  Commis- 
sioners of  Highways,  or  a  majority  of  them, 
where  a  public  highway  has  been  laid  out 
through  any  inclosed  lands,  according  to  the 
provision  of  the  Act,  after  giving  the  owner 
or  occupant  sixty  days  notice  to  remove  his 
fences,  to  direct  the  road  to  be  opened  and 
worked,  &c.,  provided  that  there  has  been  no 
appeal  from  their  determination,  and  if  there 
has,  then  the  sixty  days  notice  shall  be  given 
after  the  decision  of  such  appeal.  The  48th 
section  makes  it  the  duty  of  the  town  clerk, 
whenever  the  order  of  the  Commissioners  for 
laying  out  a  road  shall  be  recorded  by  him,  to 
put  up  a  copy  of  the  order  on  the  door  of  the 
house  where  the  town  meeting  is  usually  held; 
and  the  time  limited  for  appealing  from  the 
Commissioners  to  the  Judges,  is  to  be  com- 
puted from  the  time  of  recording  and  putting 
up  such  order. 

Mr.  Ford  observed  that  the  difficulty  or  ob- 
scurity, as  to  the  meaning  of  the  present  Act, 
arose  from  the  circumstance  of  two  previous 
Acts  Relative  to  Highways  being  incorporated 
into  one  Act.  and  that  which  was  originally 
a  proviso,  being  now  made  an  enacting  clause. 

The  38th  section  of  the  present  Revised  Act 
is  part  of  the  3d  section  of  the  Act  of  Apr.  11, 
1808(5  Webst.  ed.  L.,  386),  to  amend  the  Act 
of  1801,  in  which  it  is  declared,  that  if  the 
owner  did  not  make  his  election  as  to  the  mode 
or  manner  of  having  damages  assessed  within 
thirty  days,  &c.,  then  the  Commissioners  shall 
make  application  to  two  justices  of  the  peace, 
who  shall  summon  a  jury,  &c. ,  as  prescribed 
in  the  same  Act.  The  election  spoken  of 
clearly  relates  to  having  the  damages  assessed 
by*0ommissioners  appointed  by  a  judge  ;  and 
the  assessment  by  two  justices  and  a  jury,  is 
treated  as  the  ordinary  mode  of  assessing  dam- 
ages. The  assessment  by  Commissioners  is  an 
exception  to  the  general  rule  of  proceeding. 
In  the  loth  section  of  the  Act  of  1801  (sess.  24, 
ch.  186,  K.  &  R.  ed.),  after  enacting  that  the 
damages  shall  be  assessed  by  two  justices  and 
a  jury  of  twelve  reputable  freeholders,  there  is 
a  proviso  that  it  shall  be  at  the  election  of  the 
owner  or  occupant  to  have  his  damages  as- 
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275*]  sessed  in  that  *mode,  or  by  three  Com- 
missioners appointed  by  a  judge  of  the  Court 
of  C.  P.,  which  clearly  shows  that  the  assess- 
ment by  two  justices  and  a  jury  is  the  regular 
mode  of  assessing  damages  where  the  parly 
docs  not  make  an  election  to  have  them  as- 
sessed by  Commissioners.  In  the  case  of  The 
People  v.  C/utmpion,  16  Johns.,  61,  the  court 
say  that  the  judges  have  power  to  lay  out  a 
road  themselves,  where  the  Commissioners  of 
Highways  refuse  to  lay  it  out,  as  there  is  no 
provision  in  the  Act  requiring  the  Commis 
sioners  to  lay  out  a  road  after  the  judges  have 
decided  on  an  appeal. 

Mr.  Cndu,  contra,  objected  : 

1.  That  the  road  was  laid  out  on  the  petition 
of  twelve  freeholders,  of  whom  Johnston  was 
one. 

2.  That  Johnston,  at  the  time  the  road  was 
laid  out,  informed  the  Commissioners  that  he 
should  claim  no  damages. 

3.  That    he  did  not,  within    seventy  days 
after  the  road  was  determined  and  laid  out, 
elect  in  what  mode  he  would  have  his  damages 
assessed. 

Per  Curiam.  The  party  in  this  case  lost 
nothing  by  his  neglect  to  make  his  election 
within  the  lime  prescribed,  as  to  the  mode  of 
having  the  damages  assessed,  but  his  right  to 
have  them  assessed  by  the  Commissioners  ap- 
pointed by  a  judge  And  the  damages  having 
been  regularly  assessed  by  two  justices  and  a 
jury,  in  the  mode  pointed  out  by  the  Statute, 
the  Board  of  Supervisors  were  bound,  when 
the  application  was  made  to  them  for  that  pur 
pose,  to  cause  the  damages  so  assessed,  with 
the  charges,  to  be  levied  and  collected  in  the 
town,  pursuant  to  the  Statute.  The  motion  for 
a  mandamu*  is,  therefore,  granted. 

Motion  granted. 

Cited  in— 1  Wend.,  334 ;  3  Barb.,  336 :  13  Barb.,  443 ; 
»  Barb.,  297 :  9  How.  Pr.,  316 ;  3  McLean,  581. 


276*]  *PALMER  t>.  WYLIE  ET  AL. 

Judgment  in  Justice  Court— Appeal — Verdict 
fur  More  than  Fifty  Dollars— Entitled  to  Judy 
ment  for  that  Amount. 

Where  a  plaintiff  brings  his  action  under  the 
"  Act  to  Extend  the  Jurisdiction  of  Justices  of  the 
Peace"  (sess.  41,  eh.  94),  in  a  justice's  court,  and 
recovers  more  than  $25.  damages,  and  the  defendant 
appeals  to  a  Court  of  C.  P.,  and  on  trial  in  that 
court,  on  the  same  pleading,  the  plaintiff  obtains  a 
verdict  for  more  than  SoU,  he  is  entitled  to  judg- 
ment for  the  amount  assessed  by  the  verdict, 
though  it  exceeds  the  sum  to  which  the  jurisdiction 
of  the  justice  is  limited. 

Citation— Act,  sees.  41,  ch.  94,  sec.  19. 

T)ALMER  brought  an  action  of  trover  against 
-L  Wylieand  others,  before  a  justice  of  peace, 
under  the  "  Act  to  Extend  the  Jurisdiction  of 
Justices  of  the  Peace,"  for  $50  damages.  The 
defendants  pleaded  not  guilty  ;  and  demanded 
a  jury  trial.  The  cause  was  tried,  and  the  jury 
found  a  verdict  for  the  plaintiff  for  $45  dam- 
ages, on  which  the  justice  gave  judgment,  and 
f5  costs.  The  defendants  appealed  to  the 
Court  of  Common  Pleas  of  Madison  Co. ;  and 
800 


on  a  trial  in  that  court,  on  the  same  pleadings, 
the  jury  found  a  verdict  for  the  plaintiff  for 
$69.75  damages,  whereupon  the  plaintiff's 
counsel  prayed  judgment  according  to  the 
verdict.  The  counsel  for  the  defendants  ob- 
jected that  the  plaintiff  having  elected  to  bring 
his  action  in  a  court  whose  jurisdiction  was 
limited  to  the  amount  of  $50,  he  could  not,  on 
appeal  from  the  judgment  of  that  court,  re- 
cover more  than  that  sum,  together  with  the 
costs  of  the  appeal.  The  counsel  of  the  parties 
agreed  to  a  case  containing  the  facts  above 
staled,  to  be  submitted  to  this  court,  for  its 
decision  on  the  question,  by  which  they  agreed 
to  be  bound,  and  that  the  court  below  might 
enter  judgment  accordingly. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

It  is  contended,  on  the  part  of  the  defend 
ants  : 

1.  That  the  plaintiff,  by  resorting  to  a  court 
whose  jurisdiction  was  limited  to  $50,  is  con- 
cluded from  alleging  or   claiming  a  greater 
amount  of  damages. 

2.  That  having,  in  his  declaration  in  the  jus- 
tice's court,  concluded  to  his  damages  of  $50, 
he  is  estopped  from  claiming  more? 

We  have  already  decided  that  the  appellee 
can  recover  a  larger  sum  on  appeal  than  he 
had  recovered  in  the  court  below.  In  my 
opinion,  the  Act  Extending  the  Jurisdiction 
*of  Justices  of  the  Peace  settles  the  [*5277 
question.  The  19th  section  of  the  Actress.  41, 
ch.  94)  declares  that  the  Court  of  Common 
Pleas,  after  it  has  possessed  itself  of  "  the 
cause  by  the  appeal,  upon  default  of  either 
party,  or  upon  hearing,  as  the  case  may  be, 
shall  proceed  and  give  judgment  according  as 
the  very  right  of  the  case  shall  appear,  with- 
out regard  to  the  previous  trial  had  thereon." 
This  dispenses  with  all  matter  of  form,  and 
everything  inconsistent  with  the  mere  justice 
of  the  case  between  the  parties. 

We  are  of  opinion,  therefore,  that  the  plaintiff 
it  entitled  to  judgment  on  the  verdict  found  in  tiie 
Court  of  Common  Pleas. 


COMAN,  Assignee  of  the  SHERIFF,  &c.  , 

v. 
MERRILL  AND  ANDERSON. 

Prisoner  in  Execution,  on  Judgment  in  Justice 
Court  —  Discharge  —  Sufficiency  of  Affidavit 
for. 

A  prisoner  in  execution  on  a  judgment  obtained 
in  a  justice's  court  under  "  the  Act  to  Kxtend  the 
Jurisdiction  of  Justices  of  the  Peace,"  for  above 
$25,  is  entitled  to  be  discharged  on  making  an  affi- 
davit (in  the  manner  directed  by  the  12th  section  of 
the  Act  for  the  Recovery  of  Debts  to  the  Value  of 
Twenty-lire  Dollars),  that  he  is  not  a  freeholder, 
and  has  a  family,  and  has  remained  in  prison  for 
more  than  thirty  davs.  And  it  is  sufficient  if  the 
affidavit  states  that  he  had  a  family  at  the  time, 
without  saying  that  he  had  a  family  when  the 
judgment  was  rendered  against  him. 

Citation-1  N.  R.  L.,  394.  sec.  12. 


was  an  action  for  the  escape  of  Merrill. 
-L  Coman,  on  June  16,  1819,  recovered  judg- 
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ment  against  Merrill,  in  a  justice's  court, 
under  the  Act  Extending  the  Jurisdiction  of 
Justices  of  the  Peace,  for  $52.58,  on  the  con- 
fession of  the  defendant,  who  filed  an  affidavit 
pursuant  to  the  Statute.  (Sess.  41,  ch.  94,  sees. 
6,  7.)  An  execution  was  afterwards  issued  on 
the  judgment,  by  virtue  of  which  M.  was 
taken  and  committed  to  the  custody  of  the 
sheriff  of  Madison  Co.,  Mar.  31,  1820,  no 
property  of  the  defendant  being  found  on 
which  to  levy  the  amount.  The  sheriff  granted 
to  M.  the  liberties  of  the  jail,  on  his  giving  a 
bond  with  sureties,  in  the  usual  form.  On 
Nov.  13,  1820,  M.  made  an  affidavit  before  a 
commissioner,  and  in  the  presence  of  the 
under  sheriff,  that  he  had  a  family  within  this 
State,  and  that  he  was  not  a  freeholder  at  the 
time  the  judgment  was  obtained  against  him, 
in  favor  of  C.,  nor  at  any  time  afterwards,  and 
2  7  8*]  that  he  had  remained  a  *prisoner  within 
the  liberties  of  the  jail  for  more  than  thirty 
days,  and  that  he  came  within  the  provisions 
of  the  Act  for  the  Recovery  of  Debts  to  the 
Value  of  Twenty-five  Dollars  ;  and  thereupon 
left  the  limits  of  the  jail.  The  plaintiff  then 
took  an  assignment  of  the  bond  given  to  the 
sheriff  for  the  limits,  and  brought  his  action 
thereon  for  the  escape  of  M. 

The  case  was  submitted  to  the  court  without 
argument. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  llth  section  of  the  Act  Extending  the 
Jurisdiction  of  Justices  of  the  Peace,  adopts 
all  the  provisions  of  the  Act  for  the  Recovery 
of  Debts  to  the  Value  of  Twenty-five  Dollars, 
"except  as  is  therein  otherwise  directed." 
There  is  no  provision  as  tc  such  a  case  as  the 
present ;  consequently,  all  the  enactments  in 
relation  to  the  discharge  of  the  person  of  the 
debtor  are  adopted  by  the  latter  Act.  The  Act 
for  the  Recovery  of  Debts  to  the  Value  of 
Twenty-five  Dollars  (1  N.  R.  L.,  394,  sec.  12), 
enacts,  that  in  case  any  such  person  having  a 
family  in  the  State,  and  not  being  a  freeholder 
at  the  time  of  judgment  rendered  against  him, 
or  at  any  time  thereafter,  may  be  discharged, 
on  making  an  affidavit,  in  the  manner  therein 
directed,  that  he  comes  within  the  provisions 
of  the  Act. 

The  objection  to  the  affidavit  is,  that  it  does 
not  state  that  Merrill  had  a  family,  when  judg- 
ment was  rendered  against  him,  but  merely 
that  he  had  a  family  when  he  made  the  affida- 
vit. We  are  of  opinion  that  the  affidavit  is 
conformable  as  well  to  the  letter  as  the  spirit 
and  intention  of  the  Act.  The  Legislature 
never  meant  to  throw  impediments  in  the  way 
of  marriage,  or  to  consider  a  man  who  had  a 
family  when  imprisoned,  as  less  entitled  to 
enlargement,  than  one  who  had  a  family  when 
judgment  was  rendered  against  him.  They, 
undoubtedly,  meant  that  no  man  who  had  a 
family  when  the  affidavit  was  made,  should  be 
separated  from  his  family  for  more  than  thirty 
days ;  and  that  his  family  should  not  be  ex- 
posed to  suffering  and  want,  by  being  deprived 
of  the  benefit  of  his  labor,  for  a  longer  space 
than  thirty  days. 


Judgment  for  the  defendants. 


Cited  in— 5  Wend.,  570. 
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*DICKENSON  D.  ROGERS  AND  [*279 
RICHARDS. 

Practice — Farm  of  Warrant  Issued  by  Magis- 
trate as  Conservator  of  the  Peace — Construction 
of  31st  Article  of  Constitution. 

The  31st  article  of  the  Constitution  of  the  State, 
which  ordains,  "  that  all  writs  and  other  proceed- 
ings shall  run  in  the  name  of  the  people  of  the  State," 
&c.,  applies  only  to  the  Court  of  Chancery,  and 
courts  of  record  having  common  law  jurisdiction. 

A  warrant,  therefore,  issued  by  a  justice  of  the 
peace,  or  other  magistrate  acting  as  a  conservator 
of  the  peace,  may  be  either  in  the  name  of  the  peo- 
ple, or  of  such  magistrate,  and  it  is  most  usually  in 
the  name  of  the  justice. 

Citations— Hawk.,  bk.  2,  ch.  13,  sec.  24 ;  2  Hale.  113; 
1  Chit.  C.  L.,  32. 


K  Y.  R.,  6. 


was  an  action  of  assault  and  battery 
JL  and  false  imprisonment,  tried  at  the  War- 
ren Circuit  in  June,  1820,  before  Mr.  Justice 
Platt.  It  was  proved  that  the  defendants,  on 
Dec.  9,  1818,  entered  the  plaintiff's  shop,  at 
Caldwell,  in  Warren  Co.,  and  arrested  the 
plaintiff,  locked  him  up  in  the  jail  of  that 
county  for  the  night,  and  on  the  next  day  took 
him  to  Troy,  before  the  Recorder  of  that  City. 
The  defendants  justified  under  a  warrant  issued 
by  the  Recorder  of  Troy,  in  the  usual  printed 
form,  under  his  seal,  against  the  plaintiff,  on 
a  charge  of  having  received  goods  of  C.  H.,  of 
Troy,  feloniously  stolen,  commanding  the  sher- 
iff or  any  constable  of  the  County  of  Warren, 
to  cause  the  plaintiff  to  be  brought  before  the 
said  Recorder,  &c.  The  counsel  for  the  plaintiff 
objected  to  the  reading  of  this  warrant  in  evi- 
dence, on  the  ground  that  it  was  not  in  the 
name  of  the  people  of  the  State  of  N.  Y.  The 
judge  permitted  the  warrant  to  be  read  in  evi- 
dence, saving  the  exception.  The  defendants 
then  read  in  evidence  another  warrant  issued 
by  the  Recorder  of  Troy,  commanding,  &c., 
in  the  name  of  the  people  of  the  State  of  N.  Y., 
to  search  the  shop  of  the  plaintiff  in  C.  for 
certain  stolen  goods  specified  in  the  warrant, 
and  if  they  were  found,  or  any  part  of  them, 
to  bring  the  body  of  the  plaintiff  before  the  said 
Recorder,  &c.  The  jury,  under  the  direction 
of  the  judge,  found  a  verdict  for  the  plaintiff, 
for  six  cents  damages,  subject  to  the  opinion 
of  the  court  on  a  case  containing  the  facts 
above  stated. 

Mr.  Z.  R.  Shepherd,  for  the  plaintiff.  He 
cited,  2  Com.  Dig.,  Brief  A  ;  2  Inst.,  40  ;  Con- 
stitution of  the  State,  art.  31. 

Mr.  Weston,  contra.  He  cited  1  Bl.  Com., 
137;  2  Burr.,  1187;  4  Bl.  Com.,  290;  2  Bl., 
836;  5  Johns.,  166. 

*SPENCER,  Ch.  J.,  delivered  the  [*28O 
opinion  of  the  court: 

If  the  warrant  issued  by  the  Recorder  of 
Troy  was  a  legal  process,  then,  it  is  conceded, 
the  defendant  was  entitled  to  a  verdict.  The 
objection  is  that  the  warrant  was  not  in  the 
name  of  the  people  of  the  State  of  N.  Y.  ;  and 
it  was  urged,  on  the  argument,  that  the  Con- 
stitution was  imperative  in  this  particular,  and 
that,  therefore,  the  warrant  was  void.  The 
Constitution  ordains,  "  that  all  writs  and  other 
proceedings  shall  run  in  the  name  of  the  peo- 
ple of  the  State  of  N.  Y.,  and  be  tested  in  the 
name  of  the  Chancellor  or  Chief  Judge  of  the 
court  from  whence  they  issue."  This  provis- 
51  801 


280 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1822: 


ion  obviously  extends  only  to  the  Court  of 
Chancery,  and  courts  of  record  having  com- 
mon law  Jurisdiction.  The  provision  was 
meant  to  be  co-extensive  with  the  usage  and 
practice  of  similar  courts  in  England.  The 
Recorder  of  Troy,  having  the  powers  of  a 
jud"e  of  the  Supreme  Court  in  vacation,  acted 
as  a  justice  of  the  peace  in  issuing  this  warrant. 
It  was  a  ministerial  act,  not  one  of  a  judicial 
character.  It  was  issued  by  a  magistrate  as 
conservator  of  the  peace,  and  not  as  the  act  of 
a  court.  It  is  perfectly  well  settled  in  England, 
that  a  warrant  may  be  either  in  the  kings 
name  or  in  the  name  of  the  justice  himself ; 
and  the  latter  is  the  most  usual.  (Hawk.,  bk. 
2  ch.  13,  sec.  24;  2  Hale,  113  ;  1  Chit.  C.  L., 
32.) 

The  words  of  the  Constitution  do  not  require 
the  construction  contended  for  ;  and  it  cannot 
be  believed  that,  with  respect  to  justices'  war- 
rants, it  was  meant  to  innovate  upon  the  law 
of  the  land. 

Judgment  for  the  defendants. 


281*]  *JACKSON,  ex  dem.  CENTER  ET  AL., 

v. 
CAMPBELL. 

Real  Property— Construction  of  Act  Concerning 
Mortgages  —  Concerning  Deeds — Unrecorded 
Mortgage— Subsequent  Deed  of  Same  Premises 
to  Bona  Fide  Purchaser— Mortgage  Registered 
Before  Deed  Recorded— Rights  of  Parti* a. 

Where  a  person  executes  a  mortgage,  which  is  not 
recorded,  and,  afterwards,  executes  a  deed  for  the 
same  premises  to  a  bona  fide  purchaser,  for  a  valu- 
able consideration,  without  notice,  such  bona  fide 
purchaser  is  protected  by  the  Act  Concern  ing-  Mort- 
gages (1  N.  R.  L.,  372,  sess.  36,  ch.,  32),  and  his  deed  is 
preferred  to  the  mortgage,  although  the  mortgage 
is,  afterwards,  recorded  before  the  deed. 

But  under  the  4th  section  of  the  Act  Concerning 
Deeds  (IN.  R.  L.,  369,  sess.  36,  ch.  97),  the  deed  first 
recorded  takes  preference,  the  Act  declaring  deeds 
not  recorded  in  the  counties  mentioned,  fraudulent 
and  void,  as  against  a  bona  fide  purchaser  or  mort- 
gagee for  a  valuable  consideration. 

Citations— Act,  sess.  36,  ch.  97,  sec.  4 ;  1  N.  R.  L., 
372. 

TjMECTMENT  for  100  acres  of  land,  in  Vic- 
JLJ  tor,  in  Ontario  Co.,  tried  before  Mr. 
Justice  Van  Ness,  at  the  Ontario  Circuit,  in 
May,  1820. 

It  was  admitted,  at  the  trial,  that  the  common 
source  of  title  was  in  Roswell  Murray. 

The  plaintiff  produced  in  evidence  a  mort- 
gage from  Roswell  Murray  to  the  lessors  of 
the  plaintiff,  dated  Sept.  8,  1813,  acknowledged 
Sept.  11,  1813,  and  registered  Feb.  3,  1815,  for 
$500.  The  plaintiff  also  produced  a  bond  of 
R.  M.  to  the  lessors,  of  the  same  date,  con- 
ditioned to  pay  $500,  on  or  before  July  1  then 
next  ;  and  the  record  of  a  deed  from  the  lessor.' 
of  the  plaintiffs  to  11.  M.,  for  the  same  prem- 
ises, dated  March  10,  1812,  acknowledged  by 
the  grantor  Aug.  12,  and  Sept.  11,  1813,  and 
recorded  Oct.  9,  1813,  for  the  consideration  of 
$500. 

The  defendant  gave  in  evidence  a  deed  from 
Roswell  Murray  to  N.  and  M.  Campbell  for 
the  same  premises,  dated  Sept.  24,  1813,  ac- 
knowledged Apr.  4,  1817,  and  recorded  Apr. 
10,  1817,  for  the  consideration  of  $1,000.  The 
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defendant  proved  the  payment  of  the  consid- 
ration  money  by  him  to  R.  M.,  and  that  R. 
M.  declared  at  the  time  there  were  no  incum- 
brauces  of  any  kind  on  the  premises.  It  was 
admitted  that  both  the  lessors  of  the  plaintiff, 
and  the  defendant,  received  their  deeds  from 
R.  M.,  bona  fide,  and  for  valuable  considera- 
tions. 

A  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court  on  the  above 
case,  which  was  submitted  to  the  court  with- 
out argument. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

Roswell  Murray  is  the  common  source  of 
title  ;  the  plaintiffs  proved  a  mortgage  of  the 
premises  to  the  lessors  of  *the  plaint-  [*282 
iffs,  executed  by  Murray,  on  the  8th  of  Sep- 
tember, 1813,and  registered  the  3d  of  February, 
1815.  The  defendant  produced  and  proved  a 
deed  from  Murray  to  N.  and  M.  Campbell, 
dated  the  24th  of  September, 1813,  and  recorded 
the  10th  of  April,  1817,  for  the  premises.  The 
mortgage  and  deed  are  bona  fide,  and  for  a 
valuable  consideration,  and  no  notice, .  either 
actual  or  constructive,  was  proved  to  have  been 
given  to  N.  and  M.  Campbell,  when  they  took, 
their  deed,  of  the  existence  of  the  mortgage. 

The  question  is,  whether  a  deed  taken  bona 
fide,  and  for  a  valuable  consideration,  subse- 
quent to  a  mortgage  by  the  same  grantor,  and 
which  mortgage  is  not  registered  or  recorded 
when  the  deed  is  given,  though  it  is  registered 
before  the  deed  is  recorded,  takes  preference 
of  the  mortgage  or  not.  This  precise  question 
has  never  arisen  or  been  decided.  The  Act 
Concerning  Deeds  (sess.  36,  ch.  97,  sec.  4 ;  1 
N.  R.  L.,  369)  provides  that  every  deed  exe- 
cuted after  the  first  day  of  February,  1799; 
wherebjr  the  right  of  any  lands  situated  in  the 
counties  therein  mentioned,  and  including 
Ontario  County,  in  which  the  premises  in 
question  are  situated,  shall  be  recorded  ;  and 
that  all  deeds,  after  the  first  day  of  February, 
1799,  affecting  any  of  those  lands,  shall  be 
adjudged  fraudulent  and  void  against  any  sub- 
sequent bona  fide  purchaser,  or  mortgagee  for 
valuable  consideration,  unless  the  same  be 
recorded,  as  directed,  before  the  recording  of 
the  deed  under  which  such  subsequent  pur- 
chaser or  mortgagee  shall  claim. 

The  3d  section  of  the  "  Act  Concerning 
Mortgages"  (sess.  36,  ch.  32  ;  1  N.  R.  L.,  372) 
provides  for  the  registry  of  mortgages  in  the 
counties  wherein  the  lands  are  situated  •  and 
that,  in  case  of  several  mortgages  of  the  same 
premises,  the  mortgage  which  shall  be  first 
registered  shall  have  preference  in  all  courts 
of  law  and  equity,  according  to  the  time  of 
registry,  if  bona  fide,  and  on  valuable  consider- 
ation, provided  that  no  mortgage  shall  defeat 
the  title  of  any  bona  fide  purchaser,  unless  the 
same  shall  have  been  duly  registered  as  afore- 
said. If  the  Act  Concerning  Mortgages  stood 
alone,  it  seems  to  me  its  construction  would 
have  admitted  of  no  doubt.  "No  mortgage 
shall  defeat  the  title  of  any  bona  fide  purchaser, 
unless  the  same  shall  have  *been  duly  [*283 
registered  as  aforesaid."  The  obvious  and 
plain  intention  of  the  Statute  is  to  give  notice, 
through  the  medium  of  the  county  records,  to 
persons  about  to  purchase.  If  they  search  the 
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records,  and  find  no  mortgage  on  the  lands  for  \ 
which  they  are  contracting,  they  ought  never  j 
to  be  affected  by  any  dormant  or  concealed  | 
mortgage.  If  the  purchaser,  confiding  that  j 
there  exists  no  mortgage,  none  being  on  record,  i 
parts  with  bis  money,  and  takes  a  deed,  the 
Statute  is  his  protection.  And  I  do  not  per- 
ceive how  it  is  possible  to  give  any  other  con- 
struction to  the  Mortgage  Act ;  its  provisions, 
in  this  respect,  are  plain,  simple  and  obvious. 
The  Legislature  have  seen  fit  to  establish  a 
different  rule  where  there  are  two  or  more 
deeds  of  the  same  lands,  situate  in  the  record- 
ing counties.  Unrecorded  deeds,  in  those 
counties,  are  declared  to  be  fraudulent  and 
void  only  as  regards  subsequent  bona  fide  pur- 
chasers, or  mortgagees  for  valuable  considera- 
tion, when  such  subsequent  deed  or  mortgage 
is  recorded  before  the  first  deed  ;  thus  making 
the  act  of  recording  the  test  to  determine  which 
deed  shall  take  preference  ;  so  that,  under*  the 
Act  Relative  to  Mortgages,  a  banafide  deed  for 
valuable  consideration,  subsequent  to  an  un- 
registered mortgage,  takes  precedence  of  the 
unregistered  mortgage,  without  reference  to 
any  subsequent  registry  of  the  mortgage,  or 
the  recording  of  the  subsequent  deed  ;  but 
under  the  Statute  Concerning  Deeds,  the  one 
first  recorded  takes  preference.  They  are  not 
statutes  in  pari  materia.  The  Mortgage  Act  is 
of  ancient  origin,  and  the  Act  Concerning  the 
Recording  of  Deeds  is  of  modern  date.  We 
are  all  of  opinion  that  these  two  Statutes  must 
have  a  different  construction,  to  satisfy  the 
plain  intention  of  the  Legislature. 

Judgment  far  the  defendants. 

Cited  in— 5  Den.,  626 ;  3  Paige,  426 ;  5  Paige,  109  ;  6 
Barb.,  67;  30Wis.,479. 
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T. 

THE  TRUSTEES  OF  THE  VILLAGE  OF 
KEWBURGH. 

Trustees  of  Incorporated  Village — Action  against, 
for  Act  Done  Virtute  Officii — May  Maintain 
Assumpsit  against  their  Successors,  for  Costs 
and  Expenses. 

Where  the  Trustees  of  an  incorporated  village  who 
were  sued  for  an  act  done  by  them,  virtute  officti,  in 
the  faithful  discharge  of  their  duty,  as  Trustees  and 
agents  of  the  Corporation,  incurred  necessary  costs 
and  charges  in  and  about  their  defense.  Held  that 
they  might  maintain  an  action  of  assumpsit  against 
the  Corporation,  or  their  successors  in  office,  for  the 
amount  of  the  costs  and  expenses  so  paid  by  them. 

Citations— 11  Johns.,  439 :  8  T.  R.,  308,  610 :  5  Binn., 
441 :  Hieneccius,  bk.  13,  p.  269, 270 :  2  Ersk.  Inst.,  534 ; 
1  Day,  522. 

rp  HIS  was  a  special  action  on  the  case,  tried 
-L  at  the  Orange  Circuit,  in  1820,  before 
Mr.  Justice  Woodworth.  The  declaration  con- 
tained the  usual  money  counts.  The  follow- 
ing facts  appeared  in  the  case,  which  was 
agreed  to  by  the  parties,  and  made  subject  to 
the  opinion  of  the  court.  In  May  Term,  1816, 
George  Gardner  commenced  an  action  in  this 
court  against  the  plaintiffs,  who  were  then 
Trustees  of  the  village  of  Newburgh,  for 
illegally  and  maliciously,  as  Commissioners  of 
Streets  and  Highways,  in  the  said  village,  dis- 
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continuing  a  highway  and  street,  and  obstruct- 
ing and  shutting  it  up,  so  as  to  prevent  its 
being  traveled  or  used,  to  the  great  injury  of 
the  said  G.,  in  his  business  and  property,  &c. 
The  declaration  in  the  said  suit  also  charged 
the  plaintiffs  with  willfully  and  maliciously 
discontinuing  and  obstructing  the  highway  o"r 
street,  and  stopping  up  a  sluiceway  for  carry- 
ing off  water,  and  turning  the  water  into  the 
store  and  house  of  the  said  G.,  to  the  great 
injury  of  the  grain  and  other  articles  there 
deposited.  The  defendants  pleaded  the  general 
issue,  and  on  the  trial  of  the  cause,  at  the  Sep- 
tember Circuit,  in  1817,  a  verdict  was  found  in 
their  favor,  which  the  court,  afterwards,  con- 
firmed by  their  judgment.  The  plaintiffs, 
though  Trustees  of  the  village  when  the  acts 
complained  of  in  that  suit  were  done,  were  out 
of  office  when  the  suit  was  commenced,  new 
Trustees  having  been  elected  in  their  stead. 
The  plaintiffs,  as  Trustees  of  the  village,  were 
compelled,  by  an  Act  of  the  Legislature,  passed 
Mar.  25,  1800,  incorporating  the  said  village, 
to  take  upon  themselves  the  duties  of  their 
office,  under  a  penalty  of  $20,  on  each  of  them, 
and  to  take  an  oath  for  the  faithful  perform- 
ance of  their  trust.  The  present  Trustees  had 
notice  of  the  suit  brought  by  G.  against  the 
plaintiffs,  and  of  the  amount  expended  by  them 
in  their  defense.  The  plaintiffs,  in  and  about 
their  defense,  expended  a  large  sum  of  money 
over  *and  above  the  taxable  costs,  for  [*285 
the  expenses  of  witnesses,  hiring  persons  to 
serve  the  subpoenas,  the  attendance  of  witness- 
es, counsel  fees,  &c.,  the  particulars  of  which 
were  stated  in  the  case.  The  plaintiffs  fre- 
quently demanded  payment  of  the  amount  of 
these  expenses  from  the  defendants,  and  from 
their  predecessors  in  office,  but  the  payment 
was  always  refused. 

It  was  agreed  that  if  the  court  should  be  of 
opinion  that  the  plaintiffs  were  entitled  to  re- 
cover, then  judgment  should  be  entered  against 
the  defendant,  for  the  amount  to  be  ascertained 
by  the  court,  as  upon  a  verdict. 

Mr.  P.  Ruggles,  for  the  plaintiff.  If  the  de- 
mand of  the  plaintiff  be  well  founded,  he  may 
recover  of  the  defendants  as  a  corporation. 
(Danforthv.  Schoharie  Turnpike  Co..  12  Johns., 
227  ;  Dunn  v.  St.  Andrew's  Church,  14  Johns., 
118 ;  RandaU  v.  Van  Vechten,  ante,  60.)  By 
the  Act  Relative  to  the  Village  of  Newburgh 
(sess.,  23,  ch.  54  ;  2  K.  &  R.  ed.,  212),  the 
freeholders  and  inhabitants  are  declared  a  Cor- 
poration, and  are  empowered  to  elect  Trustees, 
whose  duties  are  prescribed  ;  and  they  are  to 
take  an  oath  for  the  faithful  execution  of  their 
trust  or  office,  and  are  subjected  to  a  penalty, 
if  they  refuse  to  act.  The  Trustees  are  em- 
powered to  make  regulations  relative  to  streets, 
alleys  and  highways,  and  draining  and  filling 
them  up,  and  paving,  &c.,  and  improving  the 
same,  &c.  By  the  "Act  Vesting  Further  Pow- 
ers in  the  Trustees  of  the  Village  of  Newburgh" 
(sess.  36,  ch.  116,  sees.  1,  2),  they  are  vested 
with  full  and  exclusive  power  to  lay  out  all 
streets,  roads  and  highways,  and  to  shut  up, 
divert,  or  discontinue  any  street,  road  or  high- 
way within  the  village.  They  are  authorized 
to  act,  in  all  respects,  as  Commissioners  of 
Highways.  The  acts  done  by  the  plaintiffs, 
and  for  which  they  were  sued  by  Gardner, 
were  done  by  them,  virtute  officii,  as  Trustees, 
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:\nd  for  those  acts  they  were  justified  as  having 
acted  lawfully  and  correctly.  The  question, 
then,  is,  whether,  having  been  compelled  to 
expend  money  in  their  defense,  in  consequence 
of  acts  done  by  them  as  Trustees  and  agents 
of  the  Corporation  of  Newburgh,  the  law  does 
not  raise  an  implied  assumpsit  on  the  part  of 
that  Corporation,  to  reimburse  them  the  amount 
286*]  *so  paid.  The  damages,  costs  and 
charges  incurred  by  an  agent,  in  the  course  of 
his  management  of  the  affairs  of  his  principal, 
or  in  consequence  of  such  management,  are  to 
be  borne  by  his  principal,  where  there  is  no 
fault  in  the  agent.  (D'Arcy  v.  Lyle,  5  Binn., 
441,  450  ;  3  Binn..  295  ;  3  Cai.,  226,  244  ;  1 
Esp.  N.  P.,\;  Ramsay  v.  Gardner,  11  Johns., 
439.)  This  is  a  well  established  principle  of 
law  and  equity. 

A  Trustee,  according  to  the  settled  rule  of 
a  Court  of  Chancery,  is  to  be  paid  all  his  nec- 
essary costs  and  charges,  independent  of  the 
ordinary  taxable  costs.  (2  Ch.  Cas.,  138.)  And 
the  cestui  que  trust  is  bound  to  save  the  Trustee 
harmless,  as  to  all  damages  relating  to  the 
trust.  (2  P.  Wms.,455;  2  Madd.  Ch.,  132.) 
If  a  surety,  says  Lord  Kenyon,  in  Exhall  v. 
Patndge,  ST.  R.,  308,  is  compellable  to  pay 
the  debt,  and  does  pay,  he  may  maintain  an 
action  against  his  principal  for  the  money 
paid,  though  he  paid  the  debt  without  being 
requested  by  his  principal.  So,  if  a  stranger's 
goods  on  the  premises  of  another,  are  dis- 
trained for  rent  in  arrear,  and  he  is  obliged  to 
pay  the  rent  to  redeem  his  goods,  he  may  main- 
tain uxsumpsU  against  the  lessees  for  money 
paid  to  their  use.  If  a  broker,  who  has  en- 
tered into  a  contract  for  the  sale  of  stock,  at  a 
future  day,  by  the  authority  of  his  principal, 
who,  afterwards,  refuses  to  fulfill  the  contract, 
pays  the  difference,  he  may  maintain  a  special 
action  on  the  case  against  his  principal,  to 
recover  the  amount  of  the  difference  so  paid, 
though,  being  a  voluntary  payment  by  the 
broker,  he  could  not  maintain  the  action  on 
'an  implied  assumpsit.  (Child  v.  Marley,  8  T. 
R.,  610.) 

Mr.  Bettn,  contra.  There  is  no  case  where 
an  agent,  sued  ex  ddicto  for  his  acts,  though 
acquitted,  has  ever  been  allowed  to  maintain 
an  action  to  be  reimbursed  his  expenses.  Gard- 
ner sued  the  plaintiffs  for  an  abuse  of  their 
power  and  authority  as  Trustees.  Suppose 
the  plaintiffs  had  failed  in  their  defense,  and 
had  been  compelled  to  pay  heavy  damages  and 
costs,  could  they  have  brought  their  action 
against  the  defendants,  or  the  Corporation,  to 
be  indemnified  ?  In  the  case  of  D'Arcy  v.  Lyle, 
the  agent  was  coerced  to  pay  money  a  second 
287*]  time,  after  he  had  paid  it  over  to  *his 
principal.  It  was  not  a  case  of  costs  and  ex- 
penses attending  the  agency.  In  Moses  v. 
Mnrgatroyd,  1  Johns.  Ch.,  473,  477,  the  court 
would  not  allow  the  administrator  to  be  charged 
with  the  costs  personally  ;  but  no  farther  than 
the  assets  of  the  intestate  in  his  hands.  In  the 
case  of  Stocking  v.  Sage,  1  Day,  519,  there  was 
an  express  promise  by  the  principal  to  indem- 
nify the  agent  ;  and  the  court  said  it  was  not 
wifhin  the  Statute  of  Frauds,  but  might  be 
proved  by  parol. 

SPENCER.  Ch.  ./.,  delivered  the  opinion  of 
the  court : 
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On  the  argument  of  the  cause,  I  confess  the 
inclination  of  my  mind  was  strongly  against 
the  plaintiff's  right  to  recover  :  but  subsequent 
reflection  and  examination  has  led  me  to  a  dif- 
ferent conclusion. 

I  will  state  some  adjudged  cases,  that  bear 
strong  analogy  to  the  present,  and  then  deduce 
some  general  rules  from  them.  In  Ramsay  v. 
Gardner,  11  Johns.,  439,  the  defendant,  being 
in  want  of  money,  applied  to  the  plaintiff  to 
inform  him  how  he  should  draw  a  sum  of 
money  from  a  relation  in  Scotland;  it  resulted 
in  the  defendant's  drawing  a  bill,  which  the 
plaintiff  indorsed  and  negotiated;  the  bill  was 
returned  protested,  and  the  plaintiff  had  to  pay 
twenty  per  cent,  damages.  It  was  objected  to 
the  plaintiff's  recovery,  that  the  plaintiff  was 
not  authorized  to  sell  the  bill,  but  that  having 
done  so,  and  become  liable  in  damages,  it  was 
his  own  fault  and  he  ought  to  bear  the  loss. 
It  was  decided  that  the  plaintiff  acted  as  the 
defendant's  agent  in  the  negotiation  of  the  bill, 
without  any  expected  benefit ;  that  the  dam- 
ages were  paid  by  the  plaintiff  as  agent ;  and 
judgment  was  given  for  the  plaintiff.  In 
Exhall  v.  Patndge,  8  T.  R.,  308,  the  plaintiff's 
goods  happened  to  be  on  premises  chargeable 
with  rent  ;  they  were  distrained  for  rent  in 
arrear,  and  the  plaintiff  was  obliged  to  pay  the 
rent  to  redeem  them  ;  it  was  held  that  he 
might  maintain  an  action  for  money  paid  to 
the  use  of  the  original  lessees,  who  were  bound 
by  covenant  to  pay  the  rent.  Ip  Child  v. 
Morley,  8  T.  R.,  610,  the  plaintiff,  a  broker, 
contracted,  by  the  authority  of  the  defendant, 
for  the  sale  of  stock  at  a  future  day;  the  defend- 
ant refused  to  *make  good  the  bargain  [*288 
by  paying  the  difference,  whereupon  the  plaint- 
iff paid  the  difference,  and  brought  his  action 
against  his  employer  ;  it  was  decided  that  the 
broker  might  recover  in  a  special  action  on  the 
case,  but  not  on  an  implied  promise,  because 
he  had  paid  the  money  voluntarily.  In  the 
case  of  D'Arcy  v.  Lyle,  5  Binn.,  441,  it  was 
decided  that  damages  incurred  by  an  agent, 
without  his  own  fault,  in  the  management  of 
the  principal's  affairs,  or  in  consequence  of 
such  management,  must  be  borne  by  the  prin- 
cipal. The  case  was  thus  :  the  plaintiff  went 
to  Cape  Francois,  with  a  power  of  attorney  to 
demand  a  debt  of  Buckley  &  Co.  there.  On 
the  voyage,  the  power  of  attorney  was  lost. 
He  stated  this  to  S.  &  Co..  who  consented  to 
deliver  up  the  goods  of  the  defendant ;  but 
before  the  goods  were  delivered,  they  were 
attached  by  the  creditors  of  S.  &  Co.  The 
plaintiff  interposed  a  claim  in  behalf  of  the 
defendant,  and  the  goods  were  delivered  to 
the  plaintiff,  by  decree  of  the  Chamber  of 
Justice.  The  plaintiff  then  sold  the  goods, 
and  remitted  the  proceeds  to  the  defendant. 
The  plaintiff  was,  afterwards,  compelled,  in 
an  arbitrary  manner,  and  by  duress,  to  let 
judgment  go  against  him,  at  the  suit  of  the 
attaching  creditors,  upon  false  allegations,  and 
was  compelled  to  pay  them  their  claim.  It 
was  held  that  the  plaintiff  might  recover  of 
the  defendant,  his  principal,  the  amount  thus 
paid,  not  exceeding  the  value  of  the  defend- 
ant's goods.  Ch.  J.  Tilghman  expressed  his 
approbation  of  the  law,  as  laid  down  by  Hein- 
eccius,  bk.  13,  p.  269,  270,  and  2  Ersk.  Inst., 
534,  that  damages  incurred  by  an  agent,  or  in 
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the  course  of  the  principal's  affairs,  or  in  con- 
sequence of  such  management,  were  to  be 
borne  by  the  principal.  It  was  admitted  that 
•where  an  agent,  on  a  journey,  on  business  of 
his  principal,  was  robbed  of  his  own  money, 
the  principal  would  not  be  answerable,  because 
carrying  his  own  money  was  not  necessarily 
connected  with  the  business  of  his 'principal. 
So,  if  he  received  a  wound,  the  principal  is 
not  bound  to  pay  the  expense  of  the  cure,  for 
it  was  the  personal  risk  of  the  agent.  The 
28t>*]  distinction  *appears  to  be  between 
those  cases  which  arise  naturally  out  of  the 
agency,  and  such  as  are  casual,  or  oblique,  not 
proceeding  directly  from  the  execution  of  the 
mandate.  Upon  this  principle  stands  the  doc- 
trine of  contribution  to  wards  a  general  average; 
where  the  owner  of  a  vessel  cuts  away  a  mast, 
to  avoid  impending  ruin,  there  the  owners  of 
goods  are  personally  liable  for  the  amount  of 
contribution,  on  the  ground  that  the  act  was 
done  by  the  general  agent,  for  the  safety  of 
the  property.  In  Stocking  v.  Sage,  1  Day,  522; 
Ch.  J.  Swift  laid  down  these  principles,  to 
which  the  other  judges  agreed,  "  that  where 
an  agent,  acting  faithfully,  without  fault,  in 
the  proper  se/vice  of  the  principal,  is  subjected 
to  expense,  he  ought  to  be  reimbursed.  If 
sued  on  a  contract  made  in  the  course  of  his 
agency,  pursuant  to  his  authority,  though  the 
suit  be  without  cause,  and  he  eventually  suc- 
ceeds, the  law  implies  that  the  principal  will 
indemnify  him,  and  refund  the  expense ;  for 
this  he  can  maintain  an  action  of  indebitatus 
assumpsit;  and  the  proof  of  these  facts  will 
be  sufficient  to  warrant  the  jury  to  find  the 
promise."  These  principles  are  precisely  ap- 
plicable to  this  case  ;  the  plaintiffs  were  sued 
for  an  act  done  by  them  as  the  agents  and 
Trustees  of  the  Corporation,  in  the  course  of 
their  agency,  and  pursuant  to  authority.  They 
acted  faithfully  and  without  fault,  and  are 
entitled  to  recover,  for  everything  reasonably 
and  necessarily  disbursed  in  and  about  their 
defense,  and  which  could  not  be  included  in 
the  taxation  of  costs,  in  the  judgment  recov- 
ered against  Gardner. 

Judgment  for  the  plaintiffs. 

Cited  in— 4  Cow.,  345;  37  N.  Y.,  299  ;  67  N.  Y.,  1451 
4  Trans.  App.,  251 ;  10  Hun,  585;  19  Abb.  Pr.,  389. 


29O*]      *CHAPMAN  t>.  MURCH. 

Action  Founded  on  Warranty  of  Soundness  of 
Chattel  —  Proof  of  Warranty  Necessary  — 
W/tat  Constitutes  Warranty. 

Though  in  an  action  founded  on  a  warranty  of 
the  soundness  of  a  chattel  by  the  vendor,  it  is  neces- 
sary to  prove  the  warranty,  yet  it  is  not  necessary 
for  the  plaintiff  to  show  that  the  defendant  made 
the  warranty  in  express  words ;  but  any  represen- 


tation of  the  state  of  the  thing  sold,  by  the  defend- 
ant, or  a  direct  and  express  affirmation  by  him  of 
its  quality  and  condition,  showing  his  intention  to 
warrant,  will  be  sufficient. 

Citations— Peake  Ev.,  228 ;  2  Cai.,  56 ;  3  T.  R.,  57 ;  10 
Johns.,  481. 

IN  ERROR  to  the  Court  of  Common  Pleas 
of  Washington  Co.  Chapman  brought  an 
action  of  assumpsit  against  Murch  in  the  court 
below.  The  declaration  stated  that  the  de- 
fendant, on  Dec.  1,  1818,  in  consideration  that 
the  plaintiff  would  deliver  to  the  defendant  a 
certain  horse  of  the  plaintiff  of  great  value,  in 
exchange  lor  a  certain  horse  of  the  defendant, 
the  defendant  undertook  and  promised  that 
the  horse  of  the  defendant  was  then  and  there 
sound,  &c. ;  that  the  plaintiff,  confiding  in  the 
said  promise  of  the  defendant,  delivered  to 
him  the  said  horse  of  the  plaintiff,  in  exchange 
for  the  defendant's  horse,  &c.  Yet  the  de- 
fendant, &c.,  fraudulently,  &c.,  did  not  per- 
form or  regard  his  said  promise,  &c.,  for  that 
the  horse  of  the  defendant  was  not  sound,  but, 
on  the  contrary,  was  unsound,  and  had  a 
certain  disease,  called  the  yellow  water,  of 
which  he  afterwards,  to  wit :  on  Dec.  2,  1818, 
died,  whereby,  &c.  The  defendant  pleaded 
the  general  issue,  and  on  the  trial  of  the  cause, 
the  plaintiff  offered  to  prove  that  the  parties 
exchanged  horses ;  that  the  plaintiff  let  the 
defendant  have  a  horse  worth  $100,  in  consid- 
eration of  which  the  defendant  let  the  plaint- 
iff have  another  horse,  which  the  defendant, 
at  the  time,  represented  to  be  sound  ;  that  the 
horse  of  the  defendant,  so  delivered  to  him  in 
exchange,  was  not  sound,  but  that  he  had  the 
disease,  called  the  yellow  water,  which  ren- 
dered him  useless  and  of  no  value,  and  that  he 
died  the  next  day.  The  evidence  so  offered 
was  objected  to  by  the  defendant's  counsel, 
and  rejected  by  the  court,  on  the  ground  that 
this  being  an  action  of  assumpsit  founded  on  a 
warranty  of  the  soundness  of  the  horse,  the 
plaintiff,  in  order  to  entitle  himself  to  a  recov- 
ery, was  bound  to  prove  an  express  warranty; 
and  that  the  testimony  offered  by  the  plaintiff 
did  not  amount  to  such  a  warranty.  A  bill  of 
exceptions  was  taken  to  the  opinion  of  the 
court,  on  which  the  writ  of  error  was  brought. 
*The  case  was  submitted  to  the  [*291 
court  without  argument,  on  a  statement  of  the 
points  and  authorities.  (Peake  Ev. ,  279,  229  ; 
3  Esp.  N.P.,72;2  Esp.  N.  P.,  673  ;  3  Campb., 
556  ;  2  Bl.  Com.,  451  ;  3  Bl.  Com.,  166  ;  1 
Moore,  109;  10  Johns.,  109;  2  East,  314;  2 
Cai.,  48;  1  Johns.,  274;  4  Johns.,  421;  5 
Johns.,  354.) 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

In  the  various  cases  which  have  been  cited, 
it  appears,  abundantly,  that  when  the  action 
is  founded  on  a  warranty  of  the  soundness  of 


NOTE.— Sole  of  chattel—  Warranty— What  sufficient 
to  constitute. 

A  description  by  the  vendor  of  a  chattel  is  equiv- 
alent to  a  warranty  that  the  thing  sold  is  of  the  kind 
and  quality  specifled.  White  v.  Miller,  71  N.  Y., 
118,  1--9;  Hawkins  v.  Pemberton,'51  N.  Y.,  108;  Smith 
v.  Holbrook.  1  Buff.  Super..  Ct.,  474;  Brown  v. 
TuttK-,  66  Barb.,  169 :  Van  \Vyck  v.  Allen,  69  N.  Y., 
69 ;  Henshaw  v.  Robins,  9  Met.,  83  ;  Lewis  v.  Roun- 
tree,  78  N.  C..  323 :  Wolcott  v.  Mount,  38  N.  J.  L.,  496, 
36  N.  J.  L.,  362;  Fleck  v.  Weatherton,  20  Wis.,  392; 
Webber  v.  Davis,  44  Me.,  147 ;  Hogins  v.  Plympton, 
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11  Pick.,  97  ;  Winsor  v.  Lombard,  18  Pick.,  57;  Spar- 
ling v.  Marks,  86  111.,  125. 

If  a  representation  by  the  seller  as  to  the  charac- 
ter or  quality  'of  the  article  sold,  be  positive,  not 
mere  matter  of  opinion  or  judgment,  and  the  buyer 
understands  it  as  a  warranty,  and  relies  upon  it, 
and  is  induced  by  it,  the  seller  is  bound  by  the  war- 
ranty, no  matter  whether  he  intended  it  to  be  a 
warranty  or  not.  Hawkins  v.  Pemberton,  51  N.  Y., 
198.  See  Claghorn  v.  Lingo.  62  Ala.,  230. 

The  English  authorities  on  sales  consider  descrip- 
l  tion  as  a  condition,  not  a  warranty,  the  tender  of  an 
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a  chattel  sold,  a  warranty  must  be  proved  ; 
but  it  nowhere  appears  that  it  is  necessary 
that  the  vendor  should  use  the  express  words 
that  he  warranted  the  soundness.  If  a  man 
should  say,  on  the  sale  of  a  horse,  "  I  promise 
you  the  horse  is  sound,"  it  is  difficult  to  con- 
ceive that  this  is  not  a  warranty,  and  an  ex- 
press one,  too.  Peake  (on  Ev.,  228),  says,  "in 
an  action  on  a  warranty,  the  plaintiff  must 
prove  the  sale  and  warranty."  "In  general 
(he  says),  any  representation  made  by  the  de- 
fendant of  the  state  of  the  thing  sold,  at  the 
time  of  the  sale,  will  amount  to  a  warranty." 
He  adds,  "but  where  the  defendant  refers  to 
any  document,  or  to  his  belief  only,  in  such 
cases  no  action  is  maintainable,  without  proof 
that  he  knew  he  was  representing  a  falsehood." 
In  every  action  on  a  warranty,  it  must  be 
shown  that  there  was  an  express  and  direct 
affirmation  of  the  quality  and  condition  of  the 
thing  sold,  as  contradistinguished  from  opin- 
ion, &c.,  and  when  that  is  made  out,  it  would 
be  an  anomaly  to  require  that  the  word  "  war- 
rant" should'be  used.  Any  words  of  equiva- 
lent import,  showing  the  intention  of  the  par- 
ties, that  there  should  be  a  warranty,  will  suf- 
fice. In  the  present  case,  the  plaintiff  offered 
to  prove  what,  under  the  circumstances,  might 
be  an  express  warranty  ;  and  that  was  for  the 
consideration  of  the  jury  under  the  advice  of 
the  court.  (2  Cai.,  56  ;  3  T.  R.,  57  ;  10  Johns., 
481.) 

The  judgment  must  be  reversed,  and  a  venire 
de  novo  awarded  in  the  court  below. 

Judgment  reversed. 

Cited  in-4  Cow.,  442;  8  Cow.,  26;  13  Wend.,  278; 
18  Wend.,  447,  442;  5  N.  Y.,  85;  1  Barb.,  476;  6  Barb., 
561 ;  44  Barb.,  538  ;  5  Rob.,  83;  4  E.  D.  S.,  205 ;  1  Hilt., 
287 ;  6  Daly,  384 ;  3  Leg.  Ob8.,  71. 


292*]  *MATTHISON,  Sheriff,  &c., 

v. 
FORBUS,  Impleaded  with  KERN. 

Practice — Action  of  Debt  on  Bail- Bond,  Given 
to  Stieriff—Plea  of  Comperuit  ad  Diem. 

Where  a  sheriff,  on  being  served  with  an  attach- 
ment, for  not  bringing  in  the  body  of  a  defendant, 
pursuant  to  a  rule  of  court,  procures  a  person  to 
put  in  special  bail  (on  his  promise  of  indemnity),  in 
the  original  suit,  he  cannot  maintain  an  action  on 
the  bail-bond  ;  for,  there  being  an  appearance,  ac- 
cording to  the  condition  of  the  bail-bond,  the  de- 
fendant may  plead  comperutt  ad  diem,  prnut  patet, 
&c. 

But,  on  being  served  with  an  attachment,  he 
should  pay  the  debt  and  costs  in  the  original  suit, 
with  the  costs  on  the  attachment,  and  then  bring 
his  action  on  the  bail-bond,  or  against  the  defend- 
ant, for  so  much  money  paid. 

Citation— 1  Tidd  Pr.,  282. 

THIS  was  an  action  of  debt  brought  on  a 
bail-bond  given  to  the  plaintiff,  as  sheriff 


of  the  County  of  Madison,  on  a  writ  against 
Kern,  in  favor  of  Jehiel  Tuttle,  in  the  Court 
of  Common  Pleas.  The  cause  was  removed 
by  habeas  corpus  into  this  court.  The  declara- 
tion was  in  the  usual  form.  The  defendant 
pleaded  non  est  factum  and  wmperuit  ad  diem, 
prout  patel  per  recorditm.  The  plaintiff  replied 
to  the  second  plea,  stating  the  issuing  of  the 
writ,  the  arrest  of  K.,  the  execution  of  the 
bail-bond,  the  return  of  the  writ,  cep-i  corpus, 
&c. ;  that  K.  failed  to  appear,  &c. ;  that  a  rule 
of  court  was  served  on  the  plaintiff  to  bring  in 
the  body  of  K.  in  twenty  days,  or  show  cause 
why  an  attachment  should  not  issue  against 
him  ;  that  K.  refused  to  appear  and  put  in 
special  bail  ;  that  an  attachment  was  issued 
against  the  plaintiff,  who  was  arrested  there- 
on, and,  in  order  to  stay  the  proceedings  on 
the  attachment,  he  procured  Pardon  Barnard 
to  become  special  bail,  and  justify,  in  the  orig- 
inal action,  and  paid  the  costs  of  the  attach- 
ment. The  defendant  rejoined,  denving  that 
any  such  proceedings  were  had,  as  "stated  in 
the  replication,  and  that  the  plaintiff  had  not 
been  damnified,  &c.  To  this  rejoinder  there 
was  special  demurrer  and  joinder.  The  gen- 
eral issue  was  tried  at  the  Madisoti  Circuit,  in 
June,  1821,  before  Mr.  Justice  Van  Ness. 

At  the  trial,  the  execution  of  the  bail-bond 
was  admitted  ;  and  the  plaintiff  proved  the 
proceedings,  as  stated  in  his  replication  ;  a 
judgment  in  the  original  cause,  zfi.fa.  against 
K.,  returned  nutta  bona,  a  ca.  «a.  against  K., 
returned  non  tst  intentus,  and  a  capias  against 
P.  Barnard,  the  special  bail,  returned  cepi 
corpus,  by  which,  according  to  the  rules 
of  the  court,  he  became  fixed  as  bail.  The 
plaintiff  proved  the  amount  of  the  orig- 
inal debt  to  Tuttle,  which,  with  interest  and 
costs,  amounted  to  $159.85.  The  defendant's 
counsel  objected  :  1.  That  as  special  bail  had 
been  put  in,  in  the  original  action,  by  the 
plaintiff's  own  *showing,  he  could  not  [*293 
maintain  the  action.  2.  That  the  plaintiff  had 
not  paid  the  original  debt  to  Tuttle,  and  if  he 
had,  he  could  not  be  entitled  to  recover  inter- 
est on  the  judgment.  The  judge  reserved  the 
points,  and  a  verdict  was  found  for  the  plaint- 
iff, under  his  direction,  for  $159.85,  subject  to 
the  opinion  of  the  court  on  a  case  containing 
the  facts  above  stated,  which  was  submitted  to 
the  court  without  argument. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court  : 

The  defendant  must  have  judgment.  The 
plaintiff 's  attorney  has  mistaken  the  practice 
of  the  court.  The  plaintiff  ought  not  to  have 
put  in  bail  :  but  should  have  paid  the  debt  and 
costs  of  the  action,  and  of  the  proceedings  on 
the  attachment,  and  then  sued  on  the  bail-bond. 
(1  Tidd  Pr.,  262.)  The  defendant  in  the  orig- 
inal action  has  appeared  to  that  suit,  by  put- 


article  answering  a  description  being  a  condition 
precedent  to  the  vendee's  liability.  If  this  condi- 
tion he  not  performed,  the  purchaser  is  not  bound 
to  receive  the  article.  See  Benjamin  on  Sales,  sec. 
91,,  et  ««x/.  Compare,  also.  Sands  v.  Taylor,  5  Johns 
BH,  note  us  to  sale  by  sample  and  remedies  of  par- 
ties for  breach  of  contract. 

Aato  implied  warranty,  see  Seixas  v.   Woods,  2 
Cai.,  4tf,  note. 

A*  to  warranty  of  title,  see  Defreeze  v.  Trumper, 

SOB 


Representations  of  vendor  must  be  so  made  as  to 
authorize  the  vendee  to  understand  that  the  vendor 
intended  to  be  bound  by  them,  and  they  must  have 
been  relied  on  by  vendee.    Torkelson  v.  Jorgenson, 
i  28  Minn.,  383.    See  Worth  v.  McConnell,  42  Mich., 
!  473,  Myers  v.  Conway,  62  Ind.,  474.  See  further,  as  to 
!  what  constitutes  a  warranty.    Jack  v.  R.  R.  Co.,  53 
la.,  399 :  Croninger  v.   Paige,  48  Wis.,  229 ;  Water- 
bury  v.  Russell,  8  Baxter  (Tenn.),   159;  Robson  v. 
Miller,  12  S.  C.,  586 ;  Idttle  v.  Woodworth,  8  Neb., 
281. 
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ting  in  special  bail,  by  Barnard.  It  is  true 
that  the  bail  was  given  at  the  instance  of  the 
plaintiff  ;  but  that  is  immaterial  ;  it  is  an  ap- 
pearance according  to  the  exigency  of  the  bail- 
bond  ;  and  on  the  plea  of  comperuit  ad  diem, 
as  by  the  record,  &c.,  there  can  be  no  inquiry 
who  caused  special  bail  to  be  filed.  Whether 
the  plaintiff  can  have  a  remedy  against  the  de- 
fendant, after  satisfying  the  original  judgment, 
as  for  so  much  paid  for  the  defendant,  is  not  a 
matter  of  inquiry  here  ;  butthat,  at  all  events, 
is  his  only  remedy. 

Judgment  for  the  defendant. 
Cited  in— 1  Hill,  60. 


294*]    *SVVARTWOUT  «.  PAYNE. 

Usury —  Usurious  Note  of  Third  Party,  Given 
as  Part  Consideration  for  Conveyance  of  Land 
—  When  Vendor  May  Recover,  of  Vendee,  on 
Original  Consideration — Valid  Note,  Renewed 
for  Usurious  Consideration — New  Note,  Void. 

Where  a  note  is  given  in  renewal  of  a  former  note, 
.and  a  premium  or  interest  above  seven  per  cent,  is 
exacted  for  the  renewal,  the  new  note  is  usurious 
and  void,  althoug-h  a  separate  note  was  given  by  the 
maker  for  the  premium.  But  the  antecedent  debt 
is  not  thereby  destroyed. 

And  where  a  note  so  made  in  renewal,  on  an 
usurious  consideration,  was  passed  by  the  defendant 
to  the  plaintiff ,  in  part  of  the  consideration  for  the 
sale  and  conveyance  of  land.  Held  that  the  plaint- 
iff, who  had  sued  the  indorser  of  the  note,  and  failed 
to  recover,  because  of  the  usury,  might  maintain 
an  action  of  assumpsit  to  recover  the  amount,  on 
the  original  contract,  the  note  being  a  nullity. 

Citations— 1  Johns.,  517  ;  6  Johns.,  158 ;  7  Johns., 
168;  Phil.  Ev.,  227  ;  1  H.  B.  L.,  462;  1  Saund.,  295  a; 
2  Johns.,  455. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Albany  Circuit,  in  Oct.,  1820,  before 
Mr.  Justice  Woodworth.  The  declaration 
contained  four  counts ;  the  first  count  was 
for  a  certain  piece  of  land  of  the  plaintiff 
before  sold  and  released  to  the  defendant,  &c. 
2.  Quantum  valebat  for  the  same.  3.  For 
money  lent,  and  money  paid,  and  money  had 
and  received,  &c.  4.  On  an  account  stated. 
Plea,  non  assumpsit. 

It  appeared  in  evidence  that  the  plaintiff 
and  his  wife,  by  a  deed,  bearing  date  May  31, 
1817,  sold  and  conveyed  to  the  defendant  all 
his  interest  in  a  piece  of  land  in  Schodack, 
and  in  part  payment  of  the  purchase  money, 
the  defendant  gave  to  the  plaintiff  a  promis- 
sory note  for  $400,  drawn  by  Titus  Goodman, 
Jr.,  dated  May  6,  1817,  payable  to  the  order  of 
N.  J.  V'isscher,  sixty  days  after  date,  indorsed 
by  Visscher,  and  by  T.  Goodman.  The  de- 
fendant, at  the  time  he  delivered  the  note  to 
the  plaintiff,  assured  him  that  it  was  as  good 
as  the  bank  ;  and  that  on  leaving  the  note  at 
the  bank,  he  could  get  the  money  when  it  be- 
came due.  Something  was  said  about  the  de- 
fendant's indorsing  or  warranting  the  note, 


NOTE.—  Usury—  Usurious  note  in  renewal  of  former 
valid  note.  New  note  void  but  recovery  may  be 
had  on  the  original.  See  Coulan  v.  Wood,  6  Weekly 
Dig.,  379;  Patterson  v.  Birdsall.  64  N.  Y.,  294  ;  Pratt 
v.  Elkins,  80  N.  Y.,  198. 

That  a  security  valid  in  its  inception  is  not  ren- 
•dered  void  by  a  subsequent  usurious  agreement, 
see  Bush  v.  Livingston,  2  Cai.  Gas.,  66,  note. 

JOHNS.  REP.,  19. 


but  the  witness  did  not  hear  the  plaintiff  re- 
quest the  defendant  to  indorse  it,  but  the  de- 
fendant said  the  note  was  good. 

The  plaintiff  offered  in  evidence  the  record 
of  a  judgment  of  nonsuit,  in  an  action  brought 
in  this  court,  by  the  plaintiff  against  Visscher, 
as  indorser  of  the  note;  and  he  offered  to  show, 
by  parol,  that  the  judgment  of  nonsuit  was 
rendered  on  the  ground  that  the  note  was 
usurious.  The  admission  of  this  evidence  was 
objected  to  by  the  defendant's  counsel,  but  the 
judge  declined  to  give  any  opinion,  being 
related  to  the'  plaintiff's  wife,  and  admitted  the 
evidence,  reserving  the  point.  It  appeared, 
from  the  record,  that' Visscher,  the  defendant 
in  that  suit,  pleaded  several  pleas  of  usury,  on 
which  issue  was  joined,  and  the  cause  'tried 
*in  Oct.  1817,  when  the  plaintiff  was  [*295 
nonsuited  at  the  trial.  A  motion  was  made, 
at  the  next  term,  to  set  aside  the  nonsuit,  and 
for  a  new  trial  ;  and  in  May  Term  following, 
the  court  gave  judgment  for  the  defendant.  The 
attorney  For  the  plaintiff  testified  that  the  only 
point  made  in  the  cause  was  usury,  and  that 
the  evidence  showed  the  note  to  be  usurious. 
This  evidence  was  objected  to,  but  admitted, 
and  the  point  reserved.  Henry  Stark,  a  wit- 
ness for  the  plaintiff,  testified  that  he  sold 
and  transferred  to  the  defendant  a  note,  in  all 
respects  like  the  one  in  question,  except  the 
date  and  time  of  payment,  and  which  was 
payable  May  1,  1818;  that  a  few  days  thereaf- 
ter that  note  was  up,  and  a  new  note  given, 
being  the  one  in  question.  That  on  giving  up 
the  old  note,  and  taking  the  new  note,  Payne 
took  from  the  maker  an  additional  note,  for  a 
premium  for  renewing  the  note,  the  precise 
amount  of  which  the  witness  did  not  recollect, 
but  believed  it  to  be  $15 ;  and  that  the  defend- 
ant afterwards  told  him  that  the  note  he  took 
for  the  premium  was  more  than  $15.  That 
before  the  renewal,  he  understood,  both  from 
the  defendant  and  T.  Goodman,  Jr.,  that  the 
latter  was  to  give  a  premium  for  the  renewal; 
and  that  since  the  note  was  renewed,  a  pre- 
mium had  been  given  to  the  defendant.  The 
witness  saw  the  old  note  given  up,  and  the 
new  note  delivered  to  Payne;  and  the  pie- 
mium  note,  also,  delivered  to  him.  Some 
evidence  was  given  with  a  view  to  impeach 
the  testimony  of  the  witness.  The  jury, 
under  the  direction  of  the  judge,  found  a 
verdict  for  the  plaintiff  for  $400,  subject  to 
to  the  opinion  of  the  court  on  a  case  contain- 
ing the  above  facts. 

Mr.  Foot,  for  the  plaintiff.  He  cited  2 
Johns.,  453;  4  T.  R.,  589. 

Mr.  Hatington,  contra,  contended: 

1.  That  the  record  of  the  judgment  of  non- 
suit ought  not  to  have  been  received  in  evi- 
dence.    (Phil.  Ev.,  223,  234  ;  1  Chit.  PI.,  195  ; 
3  Johns.,  8  ;  6  Johns.,  158;  7  Johns.,  168.) 

2.  That  the  attorney  of  the  plaintiff  ought 
not  to  have  *been  admitted  as  a  wit-  [*296 
ness.     (2  Johns.,  24;  13  Johns.,  224.) 

3.  That  the  note  was  not  proved  to  be  usuri- 
ous.    (1  Saund.,  295,  n.  a;  Ord.  on  Usury,  23, 
24;  1  H.  Bl.,  462.) 

4.  That  the  note,  at  any  rate,  was  good  in 
the  hands  of  the  plaintiff,  and  could  have  been 
recovered  by  him  against  the  indorsers.     (10 
Johns.,  185;  Ord.  on  Usury,  109  ;  1  Salk.,  125, 
133,  344.) 
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5  '  That  if  the  note  was  not  usurious,  the 
plaintiff  was  not  entitled  to  recover  in  this 
action,  as  there  was  no  evidence  of  any  attempt 
by  him  to  obtain  the  money  by  demand,  or 
suit,  of  the  parties  to  the  note.  (Ord.  on  Usury, 
93;  Cro.  Eliz.,  25;  Bull.  N.  P.,  224;  1  H.  Bl., 
462.) 

6.  If  any  action  was  maintainable,  it  should 
have  been  an  action  of  deceit. 

7.  That  usury,  or  not,  was  a  question  of 
fact,  and  ought  to  have  been  left  to  the  jury. 
(8  Johns.,  54.) 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court  : 

It  appears  very  clearly  that  the  plaintiff 
received  from  the  defendant  a  note  for  $400, 
drawn  by  Titus  Goodman, 'Jr.,  payable  to  N. 
I.  Visscher,  and  indorsed  by  Visscher  and  Titus 
Goodman,  in  payment  for  lands  sold  and  con- 
veyed by  the  plaintiff  and  wife,  to  the  defend- 
ant. The  note  was  received  as  part  of  the 
confederation  money,  on  the  strong  assurances 
of  the  defendant  that  it  was  as  good  as  the 
bank,  and  that  all  he  would  have  to  do,  would 
be  to  leave  the  note  at  the  bank,  and  receive 
the  money.  If  it  shall  appear  that  the  note 
was  void  for  usury,  and  that  the  defendant 
knew  it  to  be  so,  there  can  be  no  doubt  of  the 
plaintiff's  right  to  recover. 

I  do  not  consider  it  as  very  material,  whether 
we  regard  as  evidence  the  proceedings  in  the 
suit  brought  on  this  note  against  Visscher. 
Had  the  defendant  been  notified  of  that  suit 
and  required  to  attend  the  trial,  and  furnish 
evidence  to  enable  the  plaintiff  to  recover,  I 
should  have  considered  that  trial  as  conclusive 
upon  his  rights  (1  Johns.,  517;  6  Johns.,  158  ;  7 
Johns.,  168;  Phil.  Ev.,  227);  but  the  defendant 
had  no  notice  of  the  suit,  and  cannot  be  con- 
2J)7*]  concluded  *by  it.  The  single  question 
then  is,  whether  the  note  was  proved  to  be 
usurious  on  this  trial. 

It  appeared,  by  the  evidence  of  H.  Stark, 
that  the  defendant  received  this  note,  which 
he  passed  to  the  plaintiff,  in  renewal  of  a 
former  note,  in  all  respects  similar  to  this, 
except  the  date;  and  that  on  giving  up  the  first 
note,  and  taking  the  note  in  question,  the 
defendant  exacted  and  took  from  T.  Good- 
man, Jr.,  an  additional  note,  for  a  premium 
for  renewing  the  first  note,  the  precise  amount 
of  which  the  witness  did  not  know,  but  he 
thought  it  to  be  $15  ;  and  that  the  defendant, 
after  the  renewal,  told  the  witness  that  the  note 
he  took  for  the  premium  was  for  more  than 
f  15.  The  witness  saw  the  old  note  given  up, 
and  the  new  note  taken,  and  the  premium  note 
delivered. 

An  ineffectual  attempt  was  made  to  impeach 
the  testimony  of  Stark,  but  it  was  wholly  un- 
availing. 

The  first  note  is  not  shown  to  be  usurious, 
and  we  must,  therefore,  consider  that  as  abona 
fide  security,  and  a  l»>na  fide,  debt  due  from  the 
parties  on  it,  to  the  defendant.  The  amount 
of  the  argument  on  the  part  of  the  defendant 
is,  that  the  subsequent  usury  in  taking  the  new 
note,  did  not  affect  or  destroy  the  antecedent 
debt,  which  was  free  from  usury.  This  is  un- 
doubtedly true,  and  Gray  v.  Foirler,  1  H.  Bl., 
462,  and  1  Saund.,  295  a,  and  the  authorities 
there  cited,  fully  maintain  the  position.  But 
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it  is  equally  certain  that  if,  in  receiving  the 
new  security,  a  rate  of  interest  above  seven  per 
cen!.  was  received  for  forbearance,  the  new 
securities  are  void  by  the  Statute  ;  and  in  this 
view,  it  is  immaterial  whether  the  illegal  in- 
terest was  reserved,  and  made  payable  by  a 
distinct  note,  or  was  incorporated  into  one  note. 
They  are  considered  as  one  assurance,  and  are 
all  void,  into  whose  hands  soever  they  may 
come.  (1  Saund.,  295  a.) 

The  note  being  a  nullity,  according  to  the 
case  of  Markle  v.  Hatjield,  2  Johns.,  455,  the 
plaintiff  had  a  right  to  sue  on  the  original 
contract. 

Judgment  for  the  plaintiff. 

Cited  in— 5  Wend.,  597 ;  37  N.  Y,,  355 ;  40  N.  Y.,  258 ; 
69  N.  Y..  349;  4  Trans.  App.,  310:  34  Barb.,  168;  46  Barb., 
180;  19  How.  Pr.,  40;  9  Abb.  Pr.,  125;  26  Ind.,  88. 


*COATS  «.  STEWART,  Sheriff,  &c.  [*298 

Sheriffs  —  Sale  of  Property  on  Execution  for 
Larger  Sum  than  is  Due — Conveyance  to  Pur- 
chaser, without  Receiving  Surplus — Liability 
of  Sheriff. 

Where  a  sheriff  sells  the  property  of  the  plaintiff 
on  an  execution,  for  a  larger  sum  than  is  due  on 
the  execution,  and  executes  a  conveyance  to  the 
purchaser,  without  receiving-  from  him  the  surplus 
money  (though  requested  by  the  plaintiff  not  to 
give  a  deed,  until  he  had  received  the  money),  con- 
trary to  his  duty  as  sheriff,  an  action  on  the  case 
will  lie  against  him,  at  the  suit  of  the  plaintiff. 

Citations— 3  Cai.,  84 ;  6  Johns.,  182  ;  13  Johns.,  226 ; 
1  Chit.  PL,  133 ;  7  Johns.,  306. 

THIS  was  an  action  on  the  case.  The  dec- 
laration stated  that  in  Dec.,  1817,  Asa 
Knight  recovered  a  judgment  in  the  Court  of 
Common  Pleas,  in  the  County  of  Cortland, 
against  one  Ephraim  Eddy,  for  $6,000  of  debt, 
&c.  That  in  Sept.,  1818,  Henry  L.  Porter 
recovered  a  judgment  in  the  same  court  against 
the  said  Eddy,  for  $72.28,  damages,  on  which 
judgment  Porter  afterwards  sued  out  a  writ 
of  fieri  facias,  which  was  delivered  to  the  de- 
fendant, as  sheriff  of  the  County  of  C.,  who, 
by  virtue  thereof,  levied  on  certain  lands  and 
tenements  of  Eddy,  describing  them  ;  and  ex- 
posed them  to  sale  at  public  auction,  on  Feb. 
20,  1819,  when  the  plaintiff  became  the  pur- 
chaser thereof,  as  the  highest  bidder,  and 
received  a  deed  from  the  sheriff,  dated  Apr. 
14,  1819,  for  the  premises,  by  which  the 
plaintiff  became  entitled  to  all  the  right,  title 
and  interest  of  the  said  Eddy,  in  the  premises 
so  sold.  That  Knight  sued  out  a  fieri  facias 
on  his  judgment  against  Eddy,  which  was  de- 
livered to  the  defendant,  as  sheriff  of  the 
county,  who  exposed  the  same  premises  to 
sale  at  public  auction,  on  Apr.  30,  1819,  at 
which  sale,  one  Jonas  Stiles  became  the  pur- 
chaser, as  the  highest  bidder,  for  $500  ;  and 
the  plaintiff  averred  that  at  the  time  the 
premises  were  so  sold,  on  the  last  mentioned 
execution,  there  remained  due  and  unpaid 
thereon  the  sum  of  $9.68,  and  no  more  ;  leav- 
ing of  the  sum  so  bid  by  the  said  J.  Stiles, 
the  sum  of  $490.32,  over  and  above  the  sum 
due  on  the  last-mentioned  execution,  which 
sum  of,  $490.32  the  plaintiff  was  entitled  to- 
have  and  receive  of  the  defendant,  by  virtue 
of  the  said  deed  and  conveyance  to  him. 
JOHNS.  REP.,  19 
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That  the  plaintiff,  at  the  time,  informed  the 
defendant  of  his  right  to  the  said  sum  of 
$490.32,  and  forbade  the  defendant  to  execute 
a  conveyance  of  the  premises  to  the  said 
299*]  Stiles,  until  he  should  pay  *to  the  de- 
fendant the  said  sum  of  $490.32  ;  yet  the  de- 
fendant, well  knowing  the  premises,  and  not 
regarding  his  duty  as  sheriff,  as  aforesaid,  but 
contriving,  &c.,  to  injure  the  plaintiff,  and  to 
deprive  him  of  the  said  $490.32.  did,  as  sheriff, 
on  Apr.  30,  1819,  make,  execute,  and  deliver, 
to  the  said  Jonas  Stiles,  a  conveyance,  &c., 
of  the  above-described  premises,  without  re- 
ceiving from  the  said  J.  S.  the  said  sum  of 
$490.32,  &c.,  by  reason  whereof,  &c.,  the 
plaintiff  has  been  greatly  injured  and  deprived 
of  the  said  $490.32,  which  is  wholly  unpaid, 
and  is  likely  to  lose  the  same,  to  the  damage 
of  the  plaintiff,  &c. 

There  was  a  general  demurrer  to  the  dec- 
laration and  joinder  ;  and  the  same  was  sub- 
mitted to  the  court  without  argument. 

Per  Curiam.  We  are  of  opinion  that  this 
action  is  maintainable.  Had  the  defendant 
received  and  retained  the  overplus  money,  the 
facts  shown  by  the  plaintiff  would  entitle  him 
to  it ;  for  he  was  the  assignee  of  Eddy  by 
operation  of  law.  (3Cai.,84.)  If  the  defend- 
ant had  done  his  duty,  and  brought  the  over- 
plus money  into  court,  to  abide  their  order,  it 
would,  upon  the  facts  set  out  in  the  plaintiff's 
declaration,  have  been  ordered  to  be  paid  to 
the  plaintiff.  On  this  demurrer,  we  must 
take  the  fact  to  be,  that  the  defendant  never 
received  the  surplus  money ;  but  that,  to  de- 
prive the  plaintiff  of  it,  he  gave  a  deed  to 
Stiles,  without  requiring  payment. 

We  perceive  no  ground  for  saying  that  a 
court  of  law  is  not  competent  to  afford  ample 
redress ;  for  the  injury  complained  of  here,  is 
an  injury  accompanied  with  damage.  (6 
Johns.,  182;  13  Johns.,  226.)  If  the  defend- 
ant could  show  that  he  received  the  overplus 
money,  and  was  ready  to  bring  it  into  court, 
or  to  pay  it  over,  it  might  defeat  the  plaintiff's 
action.  A  special  action  on  the  case  is  the 
only  remedy.  (1  Chit.  PL,  133.)  Assumpsit 
for  money  had  and  received  to  the  plaintiff's 
use,  would  not  lie,  if  the  defendant  never 
received  the  money,  and  the  declaration  al- 
leges that  he  did  not.  (7  Johns.,  306.) 
3OO*]  *There  must  be  judgment  for  the 
plaintiff,  with  leave  to  the  defendant  to  amend, 
on  payment  of  costs. 

Judgment  for  the  plaintiff. 
Cited  in— 11  Wend.,  419 ;  13  Wend.,  490. 


THE  PRESIDENT,  DIRECTORS  AND 
COMPANY  OF  THE  BANK  OF  AU- 
BURN 

v. 

WEED  AND  AIKEN. 

Action  by  Corporation — Plea  of  Nul  Tiel  Cor- 
poration— Bad  on  Special  Demurrer. 

Any  matter  of  defense,  which  denies  what  the 
plaintiff  is  bound  to  prove,  in  the  first  instance,  on 
the  general  issue,  or  be  nonsuited,  ought  not  to  be 
pleaded  specially. 

JOHNS.  REP.,  19. 


In  a  suit  by  a  Corporation,  the  plea  of  mil  tiel 
corporation  is  bad,  6n  special  demurrer,  as  amount- 
ing to  the  general  issue. 

Citations— 1  Chit.,  497 :  1  Tidd.  Pr.,  599,  600 ;  1  Ld. 
Raym.,  87 ;  8  Johns.,  378;  14  Johns.,  244;  Hob.,  211 ; 
2  Ld.  Raym.,  1525 ;  Kyd  Corp.,  284 ;  44  Assizes,  pi.  9 ; 
Bro.  Corp.,  44 ;  10  Johns..  291 ;  1  Saund.,  340  b,  n.  2. 

T^HIS  was  an  action  of  assumpsit.  The  dec- 
1  laration  contained  two  counts  :  the  first 
count  was  against  the  defendants,  as  indorsers 
of  a  promissory  note,  dated  Feb.  7, 1820,  made 
by  E.  Throop,  for  $12,385.  payable  sixty-three 
days  after  date,  to  the  defendants,  or  their 
order,  and  indorsed  by  them.  The  second 
count  was  for  money  lent,  money  paid,  &c., 
and  money  had  and  received  to  the  use  of  the 
plaintiffs.  The  defendants  pleaded  :  1.  Non 
assumpsit.  2.  In  bar,  that  the  President,  Di- 
rectors and  Company  of  the  Bank  of  Auburn 
are  not  a  body  politic  or  corporate,  and  have 
not  right,  by  the  laws  of  the  land,  to  sue  as 
such  ;  with  a  verification.  There  was  a  special 
demurrer  to  the  second  plea,  because  the  plea 
amounted  to  the  general  issue,  and  therefore 
ought  to  have  been  pleaded  specially. 

Mr.  Davis,  in  support  of  the  demurrer,  said 
that  this  was  the  first  time  this  question  had 
come  before  this  court ;  and  he  believed  no 
case  could  be  found  since  the  22  Edw.  IV., 
33  (1482),  in  which  it  had  been  decided  that 
this  was  a  good  plea  in  bar.  Sergeant  Will- 
iams, it  is  true,  in  a  note  to  1  Saund.,  348  a,  b, 
n.  2,  says,  the  defendant  can  only  plead  nul 
tiel  corporation  in  bar  to  an  action  by  a  Cor- 
poration, and  he  cites  the  Year  Book,  22  Edw. 
IV.,  34,  and  Bro.,  73,  Misnomer;  Bro.,  402, 
Brief.  In  Norris  v.  Slaps,  Hob.,  211  ;  14  Jac. 
I.,  and  in  Henriques  v.  The  Dutch  West  India, 
Co.,  2  Ld.  Raym.,  1532,  1535,  it  was  held  that 
where  the  general  issue  is  pleaded,  the  plaint- 
iffs must  *prove  that  they  are  a  Cor-  [*30 1 
po ration.  (1  Kyd  on  Corp.,  292.)  In  Jackson 
v.  Plumbe,  8  Johns.,  378,  this  court  considered 
it  as  settled,  that  where  a  Corporation  sues 
on  a  contract,  or  in  ejectment,  they  must, 
under  the  general*  issue,  prove  that  they  are  a 
Corporation.  Now  if  the  plaintiff  is  bound  to 
prove  any  fact,  affirmatively,  at  the  trial,  any 
matter  of  defense  which  goes  to  a  denial  of 
that  fact  must  be  given  in  evidence  under  the 
general  issue  (1  Chit.  PI.,  497,498);  and  if  it 
is  pleaded  specially,  Chitty  says,  it  is  good 
cause  of  demurrer,  as  amounting  to  the  general 
issue.  In  the  case  of  Kennedy  v.  Strong,  10 
Johns.,  289,  this  principle  was  fully  recog- 
nized by  this  court,  and  is  decisive  of  the 
present  question. 

Messrs.  Lynch  and  Butler,  contra.  In  the 
late  case  of  the  Bank  of  Auburn  v.  Weed, 
18  Johns.,  137,  the  defendants  pleaded  that 
the  plaintiffs  were  not  a  Corporation,  and  the 
court  admitted  the  right  of  the  defendants 
to  plead  such  a  plea  in  bar  ;  and  it  has  been 
recognized  ever  since  the  22  Edw.  IV.  as  a 
good  plea.  (1  Saund.,  3406.)  Chitty  (PL,  494) 
says  the  defendant  is  at  liberty  to  plead  any 
matter  which  does  not  amount  to  the  general 
issue,  and  which  admits  that  in  fact  a  contract 
was  made  ;  but  insists  that  it  was  void,  or 
voidable,  or  matter  that  goes  in  discharge  of 
the  action.  Thus,  the  defendant  may  plead 
specially  that  the  plaintiff  is  an  alien  enemy, 
or  he  may  give  it  in  evidence  under  the  gener- 
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al  issue.  Now,  although  it  .may  be  thought 
better  that  the  objection  should  be  made 
under  the  general  issue,  yet  it  is  nowhere 
decided  that  the  defendant  may  not,  if  he 
thinks  proper,  plead  it  specially. 

Mr.  Cady,  in  reply.  Such  a  plea  as  this, 
though  it  may  be  found  in  the  ancient  history 
of  the  law,  has  not  been  put  in  for  more  than 
three  hundred  years  :  and  the  rule  has  been 
long  and  well  established  that  any  matter  of 
defense  which  denies  what  the. plaintiff,  on  the 
general  issue,  would  be  bound  to  prove,  ought 
to  be  given  in  evidence  under  the  general 
3O2*]  issue.  (1  Chit.  PI. ,467,  497.)  The  *Act 
under  which  the  plaintiffs  were  incorporated, 
being  a  public  law,  it  was  not  necessary  for 
them  to  aver  in  their  declaration  that  they 
were  a  Corporation  ;  though,  on  the  general 
issue,  they  must  prove  that  fact,  at  the  trial. 
(Dutches*  Mf'g  Co.  v.  Davis,  14  Johns.,  238.) 
The  defendant  ouirht  not  to  be  allowed  to 
plead  specially,  what  the  plaintiff  must  prove 
at  the  trial,  or  be  nonsuited.  It  is  not  plead- 
ing a  fact  by  way  of  defense,  which  the 
defendant  must  prove,  but  a  mere  negation 
of  a  fact  which  the  plaintiff  must  prove.  (10 
Johns.,  289  ;  7  T.  R,  396  ;  8  Cr.,  30.) 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

This  case  was  before  us  on  a  former  occa- 
sion, on  a  motion  to  set  aside  an  inquest.  To 
this  plea  the  plaintiffs  had  replied  that  the 
plaintiffs  were  a  body  politic  and  corporate, 
and  have  a  right  to  sue ;  the  defendants 
demurred  to  the  replication.  The  plaintiffs, 
not  regarding  the  demurrer,  took  an  inquest ; 
and  we  set  aside  the  inquest,  on  the  ground 
that  we  could  not  say  that  the  defendants  had 
no  right  to  plead  such  a  plea.  We  held  the 
replication  to  be  bad  ;  and  therefore  the  de- 
murrer was  not  frivolous,  or  for  delay  :  and 
we  granted  the  motion,  giving  the  plaintiffs 
leave  to  amend  the  replication.  The  question 
now  argued  was  then  incidentally  touched  on, 
but  the  motion  was  decided  on  the  point  of 
practice ;  and  the  court  did  not  examine  the 
question  now  presented. 

This.is  the  test  whether  a  plea  in  bar  is  bad 
as  amounting  to  the  general  issue.  Any  mat- 
ter of  defense,  which  denies  what  the  plaintiff, 
on  the  general  issue,  would  be  hound  to  prove, 
may  and  ought  to  be  given  in  evidence,  under 
the" general  issue  ;  and  a  plea  setting  up,  neg- 
atively, such  facts,  is  bad  on  special  demurrer. 
But  any  ground  of  defense  which  admits  the 
facts  alleged  in  the  declaration,  but  avoids  the 
action,  by  matter  which  the  plaintiff  would 
not  be  bound  to  prove  or  dispute,  in  the  first 
instance,  on  the  general  issue,  may  be  special- 
ly pleaded.  (1  Chit.,  497;  1  Tidd  Pr.,  599, 
600.)  Where  the  defense  consists  of  matter  of 
fact,  and  the  general  issue  may,  it  ought  to  be 
pleaded,  it  being,  in  such  case,  a  good  cause 
«JO3*J  of  *demurrer,  that  the  plea  amounts  to 
the  general  issue.  In  Jlussey  v.  Jacob,  1  Ld. 
Raym.,  87,  the  court  allowed  the  Statute  of 
Gaming  to  be  pleaded,  in  an  action  on  a  bill 
of  exchange  ;  but  the  case  is  within  the  dis- 
tinction already  mentioned. 

It  has  beendecided  (8  Johns.,  378;  14  Johns., 
244;  Hob.,  211,  and  2  Ld.  Raym.,  1525)  that  the 
plaintiffs  are  bound  to  prove,  as  part  of  their 
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title,  that  they  are  a  Corporation.  This  plea, 
then,  is  expressly  against  the  rule  ;  for  the 
defendants'  attempt  to  put  in  issue,  by  a  spe- 
cial plea,  part  of  the  plaintiffs'  title  to  recover, 
and  a  fact  which  the  plaintiffs  must  prove,  in 
the  first  instance. 

There  is  no  doubt  that,  anciently,  it  was 
admissible  to  plead  mil  tiel  corporation  in  bar. 
Kyd  (on  Corp.,  p.  284)  recognizes  that  such 
was  the  practice,  and  lie  refers  to  44  Assizes, 
pi.  9,  and  Bro.  Corp.,  44.  In  1  Saund.,  340  b, 
n.  2,  the  same  thing  is  spoken  of,  and  the  same 
cases  are  referred  to. 

The  language  of  this  court,  in  Kennedy  v. 
Strong,  10  Johns.,  291,  is  quite  applicable 
here.  In  that  case  there  was  a  special  plea,  in 
an  action  of  trover,  and  we  held  the  plea  to 
be  bad,  on  a  special  demurrer,  as  it  amounted 
to  the  general  issue.  It  was  observed  that 
"though  the  old  book  contain  numerous  prec- 
edents of  special  pleas  in  trover,  they  are 
deservedly  discountenanced  in  modern  times, 
as  leading  to  unnecessary  expense  and  trouble- 
some prolixity. 

Though  there  are  precedents  of  the  plea 
"of  no  corporation,"  yet  it  is  opposed  to  the 
principles  of  good  pleading  in  modern  times, 
and  ought  not  to  be  allowed. 

Judgment  for  the  plaintiffs. 

Cited  in-20  Johns,.  333 ;  2  Cow.,  778;  1  Wend.,  87; 
8  Wend.,  481 ;  11  Wend.,  660;  1  Den.,  452;  H.  &  D.. 
340;  8  Barb.,  228  ;  12  Barb.,  577  ;  13  How.  Pr.,  272 ;  16 
Abb.  Pr.,  302,  n.;  2  Hall,  196 ;  3  Wood.  &  M.,  69 ;  9 
Minn.,  203. 


*STILWELL  ET  ux. 

v. 
MILLS,  Impleaded  with  others. 


[*3O4 


Guardians'-  Bond-^  Action  on,  at  Law — Not 
Maintainable,  until  Guardians  have  been 
Called  to  Account  in  Chancery. 

Where  on  the  appointment  of  a  guardian  to  an 
infant,  by  the  surrogate,  a  bond  with  sureties  is 
taken,  pursuant  to  the  Statute  for  the  Faithful 
Performance  of  the  Guardianship,  and  to  render  an 
account,  &c.,  an  action  at  law  cannot  be  maintained 
on  the  bond,  until  the  guardians  have  been  called 
to  account  in  the  Court  of  Chancery,  to  whom  the 
jurisdiction,  as  to  such  a  trust,  exclusively  belongs. 

Citations-1  Madd.  Ch.,  269 ;  1  Johns.  Ch.,  607. 

THIS  was  an  action  of  debt  on  a  bond  given 
by  the  defendants,  on  the  appointment  of 
Mills  and  Ludington,  as  guardians  of  the  wife 
of  the  plaintiff,  when  she  was  &feme  sole.  She 
was  the  daughter  of  L.,  and  being  about  fif- 
teen years  of  age,  the  Surrogate  of  Onondaga, 
on  Dec.  6,  18i3,  appointed  L.  and  M.  as  her 
guardians,. pursuant  to  the  Statute.  The  bond 
was  for  $1*000,  conditioned  that  L.  and  M. 
should,  in  all  things,  duly  discharge  their 
duties  as  guardians  of  the  infant,  and  render  a 
just  and  true  account  of  such  guardianship, 
before  any  court  having  cognizance  thereof, 
when  thereunto  required.  The  plaintiffs  were 
married  in  Nov.  1815.  The  declaration  al- 
leged that  the  plaintiffs,  afterwards,  demanded 
of  L.  and  M.  an  account  of  their  guardianship, 
and  of  the  property  of  the  wife,  in  their 
hands,  which  they  refused  to  render,  &c. 

There  was  a  demurrer  to  the  declaration, 
and  joinder  in  demurrer,  which  was  submitted 
to  the  court  without  argument. 
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Per  Curiam.  It  does  not  appear  that  the 
accounts  of  the  guardianship  have  been  settled 
by  the  parties,  or  that  any  proceedings  have 
been  had  before  the  Chancellor,  requiring  an 
account  of  the  guardians.  Until  the  accounts 
are  thus  settled,  an  action  cannot  be  sustained 
on  the  bond.  A  guardianship  is  a  trust,  and 
it  peculiarly  and  exclusively  belongs  to  the 
ChanceUor.  (1  Madd.  Ch.,  269,  and  the  cases 
there  cited.)  A  guardian  must  first  be  called 
to  account,  before  the  suretv  is  liable.  (1 
Johns.  Ch.,  607.) 

The  Chancellor  is  authorized  to  make  allow- 
ances to  the  guardian,  and  that  court  has 
every  facility  for  finally  adjusting  the  trust  ; 
whereas,  in  a  court  of  common  law,  it  would 
be  extremely  unfit  to  submit  the  accounts  to 
the  decision  of  a  jury  or  referees.  The  true 
effect  of  the  condition  of  the  bond,  is  to  ren- 
der an  account  in  the  Court  of  Chancery ; 
3Oo*]  *and  as  this  has  not  been  required,  the 
condition  of  the  bond  is  not  violated. 

Judgment  for  the  defendant. 

Cited  in— 3  Hill,  77 :  67  N.  Y.,  297 ;  3  Laos.,  287  ;  21 
Hun,  317 ;  19  Barb.,  35 ;  58  How.  Pr.,  247. 


HAWKINS  v.  STARK. 

Promissory  Note — Doubloons  Received,  in  Part 
Payment  of — Return  of —  When  Equivalent  to 
Rescinding  Payment. 

B.  received  from  S.  eight  doubloons  of  gold,  at  the 
value  of  $122,  which  he  afterwards  paid  to  H., 
who  indorsed  that  sum  on  the  note  of  B.,  to  him. 
H.,  a  few  days  afterwards, returned  the  doubloons  to 
B.,  as  being  light,  and  not  worth  g!22 ;  and  B.  took 
them  back  and  returned  them  to  S.,  who  received 
them,  and  promised  to  have  them  exchanged,  and 
pay  to  B.  the  $122  in  other  money.  B.  became 
insolvent,  and  in  a  settlement  of  accounts  with  S., 
he  was  credited  the  $122.  Held  that  an  action  for 
money  had  and  received  at  the  suit  of  H.  against  S., 
would  not  lie,  to  recover  back  the  value  of  the 
doubloons;  as  the  property  in  them  .had,  by  the 
redelivery  to  B.,  become  transferred  to  him,  and 
the  payment  on  the  note,  by  his  taking  them  back, 
virtually  rescinded. 

A  SSUMPSIT  for  money  had  and  received 
llL  to  the  use  of  the  plaintiff.  Plea,  non  as- 
sumpsit,  with  notice  of  special  matter  to  be 
given  in  evidence  at  the  trial.  The  cause  was 
tried  at  the  Albany  Circuit,  in  Oct.,  1820, 
before  Mr.  Justice  Woodworth. 

John  Bishop  testified  that  he  ptirchased 
oxen  of  the  plaintiff  and  Morris  Baker,  be- 
longing to  the  Society  of  New  Lebanon  Shak- 
ers, and  gave  the  plaintiff  his  note  for  $250. 
That  in  1819  he  had  the  check  of  Mr.  Hill- 
house  for  $125,  and  told  the  defendant  he  was 
going  to  get  the  money  and  take  it  to  the  Shak- 
ers in  a  week  or  two.  The  defendant  asked  the 
witness  to  lend  him  the  check,  or  the  money, 
until  he  wanted  it,  and  the  witness,  according- 
ly, let  the  defendant  have  it,  and  when  called 
on  for  the  money,  he  paid  to  the  witness  eight 
doubloons,  which  he  represented  to  be  of  the 
value  of  $122,  and  $3  in  a  bill.  That  he  car- 
ried the  money  to  the  plaintiff,  who  received 
the  gold  and  the  bill  and  indorsed  the  sum  of 
$125  on  his  note.  That  about  ten  days,  or  a 
a  fortnight  afterwards,  one  P.,  a  member  of 
the  same  Society,  brought  back  the  gold  to  the 
witness,  saying  it  was  light  and  not  worth 

$122.     The  defendant,    who  happened  to  be 

JOHNS.  REP.,  19. 


passing  the  house  of  the  witness,  at  the  time, 
on  being  told  that  the  Shakers  had  sent  back 
the  gold,  because  it  was  light,  said  that  he 
had  not  the  money  with  him  to  exchange  it, 
but  that  if  the  witness  would  bring  the  gold  to 
him,  he  would  give  the  witness  good  money 
for  it.  In  a  day  or  two  afterwards,  the  wit- 
ness carried  the  gold  to  the  defendant  to  be 
exchanged,  when  the  defendant  said  that  he 
had  no  money,  but  should  go  to  N.  Y.,  in  a 
day  or  two,  where  he  could "*pass  the  [*3O6 
gold  without  any  loss  upon  it,  and  on  his 
return  would  give  the  witness  other  money  for 
it.  The  witness,  thereupon,  left  the  gold  with  the 
defendant.  Some  days  afterwards,  the  witness 
and  Baker  called  on  the  defendant,  who  said 
that  he  had  sent  the  gold  to  N.  Y.  to  be  ex- 
changed. The  witness  said  that  he  had  often 
told  the  defendant  that  the  money  belonged  to 
the  plaintiff.  Objections  were  made  to  the 
testimony  of  Bishop,  and  evidence  was  given 
to  impeach  his  character,  which  was  repelled 
by  the  testimony  of  other  witnesses.  He  be- 
came insolvent  in  the  spring  of  1820,  and  in  the 
inventory  of  his  debts,  stated  $200  as  due  to 
the  Shakers,  and  $50  to  the  defendant. 

Isaac  Chase,  a  witness  for  the  defendant, 
testified  that  in  a  settlement  of  accounts,  dur- 
ing the  last  winter,  between  Bishop  and  the 
defendant,  B.  was  allowed  a  credit  for  $122, 
for  the  gold  returned  by  him  to  the  defendant, 
and  there  was,  besides,  a  balance  due  to  the 
defendant,  from  him,  of  $102.  That  the  gold 
was  called  Shaker  money.  An  objection  was 
made  to  the  action,  on  the  ground  that  the 
Society,  or  family  of  Shakers,  held  all  their 
property  in  common  ;  and  it  was  proved  that 
the  plaintiff,  who  was  called  the  dealing  man, 
transacted  all  the  business  of  the  Society  with 
the  rest  of  the  world,  and  that  Baker  was  the 
home  man,  who  transacted  their  business  at 
home. 

The  judge  charged  the  jury  that  the  action 
was  properly  brought  in  the  name  of  the 
plaintiff.  That  from  the  testimony,  the  de- 
fendant received  the  plaintiff's  money,  and 
was  answerable  to  him  for  it,  and  had  no  right 
to  apply  the  money  to  the  credit  of  Bishop,  in 
a  settlement  of  accounts  with  him.  That  B., 
although  somewhat  impeached  in  character, 
stood  corroborated,  in  all  the  material  facts  he 
had  stated,  by  other  witnesses,  who  had  re- 
lated the  same  parts  of  the  transaction.  The 
jury,  accordingly,  found  a  verdict  for  the 
plaintiff  for  $130,  and  five  cents  damages. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  Cheeter,  for  the  defendant,  contended  : 

1.  That  although  an  action  might  lie  in  the 
name  of  the  plaintiff  on  the*note,  yet,  [*3O7 
when  the  money  was  paid  by  the  defendant, 
it  became  the  property  of  the  family,  or  Society 
of  Shakers,  who,  holding  it  in  common,  should 
have  been  all  joined. 

2.  That  the  gold  having  been  returned  to 
Bishop,  who  consented  to  take  it  back,  the 
property  in  it  reverted  to  Bishop,  and  was  at 
his  absolute  disposal. 

3.  That  when  the  defendant  received  back 
the  gold  from  B.  he  became  accountable  to 
him  alone  for  the  amount,  and  had  a  right  to 
apply  it  to  his  credit  in  the  settlement  of  the 
account.     (2  Johns.,  549  :  6  T.  R.,  53.) 
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4.  That  the  judge  misdirected  the  jury. 

Mr.  Van  Vechten.  contra. 

PI.ATT.  J.,  delivered  the  opinion  of  the 
court : 

When  the  plaintiff  received  the  doubloons, 
in  part  payment  of  the  note,  they  were  un- 
doubtedly his  money.  But  after  he  returned 
them  to  Bishop,  from  whom  he  received  them, 
and  Bishop  had  agreed  to  take  them  back,  the 
property  of  the  plaintiff  in  those  gold  pieces 
was  transferred  to  B.,  and  the  payment  on  the 
note  was  virtually  rescinded.  By  sending  the 
doubloons  back,"  the  plaintiff  elected  not  to 
consider  them  as  his  money.  By  accepting 
them  when  returned,  B.  made  them  his  own, 
and  virtually  agreed  to  stand  indebted  to  the 
plaintiff,  as  though  no  doubloons  had  been 
passed  between  them.  B.  had,  then,  a  right 
to  dispose  of  the  gold  as  he  pleased.  It  was 
his  own  money.  And  the  plaintiff  had  a  right 
of  action  against  him  for  the  whole  amount  of 
the  note.  There  appears  to  be  no  privity,  nor 
contract,  express  or  implied,  between  the  de- 
fendant and  the  plaintiff.  B.  redelivered  the 
doubloons  to  the  defendant  from  whom  he 
received  them.  They  then  became  the  proper- 
ty of  the  defendant,  who  was  accountable  for 
their  value  to  B.,  not  to  the  plaintiff.  The 
action  has  been  misconceived.  The  verdict 
must,  therefore,  be  set  aside,  and  a  new  trial 
granted,  with  costs  to  abide  the  event  of  the 
suit. 

New  trial  granted. 


3O8*]         *DOE  v.  PENFIELD. 

Pleading  and  Practice — Plea  that  Plaintiff  is  a 
Fictitious  Person — Assumpsit,  for  Costs  and 
Damages,  in  Ejectment  in  Foreign  Court. 

It  is  a  srood  plea  in  abatement  that  the  plaintiff 
is  a  fictitious  person. 

Amnimpsit  will  not  lie  on  a  judgment  of  a  foreign 
court,  for  damages  and  costs,  in  dn  action  of  eject- 
ment against  the  defendant,  in  the  name  of  John 
Doe,  or  the  nominal  plaintiff. 

THIS  was  an  action  of  assumpsit  brought  to 
recover  costs,  adjudged  against  the  de- 
fendant, in  an  action  of  ejectment,  in  Upper 
Canada.  The  declaration  stated  a  judgment 
of  the  Court  of  K.  B. ,  in  Upper  Canada, 
against  the  defendant,  for  £315  17s.  Id,  for 
damages  which  the  plaintiff  had  sustained,  as 
well  by  reason  of  a  certain  action  of  trespass 
and  ejectment,  -as  for  his'  costs,  &c.,  which 
judgment  remained  in  full  force,  &c.,  by  rea- 
son whereof,  &c. 

The  defendant  pleaded  in  abatement  that 
there  is  not,  nor  at  the  time  of  filing  the 
plaintiff's  declaration  was  there  any  such  per- 
son in  being  as  John  Doe  ;  nor  was  there  any 
such  person  as  John  Doe  in  existence,  as  the 
declaration  supposed,  with  a  verification,  and 
prayed  -judgment  of  the  declaration,  that  it  be 
quashed,  &c. 

The  plaintiff  replied  that  the  action  of  eject- 
ment was  brought,  as  set  forth  in  the  declara- 
tion, in  the  name  of  John  Doe,  who  is  a  ficti- 
tious person,  and  nominal  plaintiff ;  and  that 
the  action  was  brought,  and  the  judgment 
rendered  for  the  benefit,  and  at  the  instance  of 
one  William  Dickson,  according  to  the  practice 
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and  usage  of  the  Court  of  K.  B.,  in  Upper 
Canada,  as  authorized  by  the  laws  of  that 
Province.  That  the  defendant  appeared  in  the 
suit,  and  pleaded  not  guilty  to  the  declaration 
filed  in  the  cause  ;  and  judgment  was  rendered 
in  the  suit  against  the  defendant,  for  the  dam- 
ages and  costs,  according  to  the  laws  of  that 
Province.  There  was  a  demurrer  to  this 
replication,  and  joinder. 

Mr.  J.  C.  Spencer,  in  support  of  the  demur- 
rer: 

1.  The  replication  admits  that  there  is  not, 
and  never  was,  such  a  person  as  John  Doe. 
Now,  it  is  a  good  plea  in  abatement  to  the  dis- 
ability of  the  plaintiff,  that  he  is  a  fictitious 
person  and  has  no  existence.  (1  Chit.  PI.,  435, 
436;  1  Tidd  Pr.,  579.) 

2.  There  is  a  departure  from  the  declaration. 
The  declaration  avers  that  John  Doe  was  the 
plaintiff,  and  the  replication  *says  that  [*3O9 
William  Dickson,   the    lessor,    was  the   real 
plaintiff. 

3.  No  action  will  lie  on  a  foreign  judgment 
in  ejectment.     (Pawling  v.  Bird's  Ex'rs,    13 
Johns.,   192,  204,  206.)    It  is  a  proceeding  MI 
rem.     (Runn.  Eject.,  4.)    It  is  a  fictitious  rem- 
edy to  obtain   possession  of  land,  devised  for 
the  furtherance  of  justice,  under  the  control  of 
the  court.     The  jurisdiction  and  control  of  the 
court  over  the  parties  is  obtained  by  means  of 
the  consent  rule,  and  that  can  be  enforced  only 
in  the  court  of  Upper  Canada,  where  the  suit 
was  brought. 

Again  ;  the  plaintiff  seeks  to  recover  for  a 
part  only  of  the  judgment,  or  for  the  costs. 
This  court  will  not  take  cognizance  of  a  cause 
unless  possessed  of  the  whole,  so  as  to  have  a 
complete  control  over  it. 

Messrs  Davis  and  Foot,  contra.  Debt  lies  for 
damages  recovered  in  a  real  action  ;  for  by  the 
judgment  they  are  reduced  to  a  personalty. 
(Com  Dig.,  tit.  Debt,  A,  2.)  So,  scire  facias 
lies  on  a  judgment  in  ejectment.  (Tidd  Pr., 
1102.)  Ejectment  is  a  mixed  action.  This  suit 
is  brought  to  recover  only  the  damages  and 
costs  adjudged  in  Canada,  or  the  personalty, 
and  has  no  connection  with  the  realty.  The 
judgment  in  ejectment  for  mesne  profits  is  con- 
j  elusive.  (Benson  v.  Matsdvrf,  2  Johns.,  369.) 
The  judgment  is  prima  facie  evidence  of  a  just 
debt.  (Taylor  v.  Bryde'n,  8  Johns.,  173.)  The 
demand  is  founded  in  equity,  and  the  plaintiff 
has  brought  an  action  of  assumpsit  to  recover 
the  amount. 

The  only  question  is,  whether  an  action  can 
be  brought  in  the  name  of  a  fictitious  person, 
for  the  benefit  of  a  real  person.  In  this  court, 
actions  for  mesne  profits  are  brought  in  the 
name  of  John  Doe,  the  nominal  plaintiff  in 
ejectment ;  and  a  plea  in  abatement  that  he 
was  a  fictitious  person  would  not  be  allowed.1 
Why  should  not  the  same  rule  be  applied  in 
the  present  case? 

*Mr.  Spencer,  in  reply,  observed  that  [*31O 
the  jurisdiction  of  the  court  in  actions  of  eject- 
ment, over  the  defendant,  or  real  tenant,  is 
acquired  only  by  his  entering  into  the  consent 
rule  ;  and  it  is  in  the  power  of  the  court  to 
impose  such  terms  on  him,  when  he  is  let  in 

1.— The  parties  to  the  record  in  ejectment  are  con- 
sidered by  the  court  as  real  parties.  The  lessor  of 
the  plaintiff,  therefore,  cannot  release  the  action. 
Jackson  v.  Bell,  ante,  168 ;  4  Maule  &  S.,  3UO. 
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to  defend,  as  may  secure  the  rights  of  the 
plaintiff.  Where  a  chose  in  action  has  been 
assigned,  and  the  assignor  is  dead,  an  action 
cannot  be  maintained  in  his  name,  for  the  ben- 
efit of  the  assignee. 

PLATT,  J.,  delivered  the  opinion  of  the 
court : 

There  is  no  doubt  of  the  general  rule,  that 
if  the  plaintiff  is  not  a  real  person,  it  may  be 
pleaded  in  abatement ;  and  the  question  is, 
whether  the  present  case  forms  an  exception 
to  the  rule.  I  incline  to  think  it  does  not ;  and 
the  acknowledgment  of  counsel  that  it  is  a 
case  of  first  impression,  and  that  no  analogous 
case  is  to  be  found,  affords  strong  presumption 
against  this  novel  action.  I  think  it  best  ac- 
cords with  the  reason  and  policy  of  the  law, 
that  the  fiction  in  the  action  of  ejectment 
should  be  confined,  in  its  operation  and  effect, 
to  the  local  jurisdiction  where  it  is  adopted. 
The  laws  of  foreign  governments  may  so  regu- 
late their  practice  as  to  extend  a  like  fiction  to 
other  actions,  so  that  the  real  parties  might 
never  appear  on  their  records  ;  but  we  are 
under  no  obligation  to  modify  our  practice 
according  to  such  foreign  regulations.  _  To 
sustain  an  action  in  the  name  of  a  fictitious 
person,  upon  a  foreign  judgment,  would  sub- 
ject our  citizens  to  unjust  hardships.  There 
is  no  reciprocity.  The  defendant  may  be  sub- 
jected to  much  difficulty  in  regard  to  his  right 
of  setting  off  any  demand  which  he  may  have 
against  the  real  plaintiff  ;  and  if  judgment  in 
this  action  be  for  the  defendant,  he  can  have 
no  effectual  judgment  for  his  costs.  It  is  not 
a  sufficient  answer  to  say  that  the  defendant 
might  have  a  stay  of  proceedings  till  the  plaint- 
iff filed  security  for  costs.  That  remedy  is  mere- 
ly cumulative,  and  it  may  prove  ineffectual. 
The  defendant,  in  case  his  defense  prevails,  is 
entitled  to  a  judgment  against  a  real  plaintiff, 
against  whom  he  might  issue  an  immediate 
execution,  if  such  plaintiff  were  at  any  time 
found  here,  or  had  propprty  here.  The  defend- 
ant is  entitled  to  a  judgment  which  he  might 
send  abroad,  and  which,  per  se,  would  be  evi- 
311*]  dence  *of  a  legal  claim  against  the  real 
plaintiff.  A.  judgment  against  John  Doe,  for 
costs  in  this  suit,  would  afford  a  very  question- 
able ground  of  action  in  Canada,  in  a  suit 
against  William  Dickson.  If  Dickson  have 
any  remedy  here,  for  those  costs,  it  must,  I 
think,  be  a  special  action  on  the  case,  in  his 
own  name. 

The  defendant  is  entitled  to  judgment  on  the 
the  demurrer. 

Judgment  for  the  defendant. 


TUXBURY  v.  MILLER. 

Bond  in  Consideration  of  Withdrawal  of  Oppo- 
sition to  Insolvent's  Discharge,  Void — Issue  of 
Fact — Demurrer — Assessment  of  Damages — 
Practice  on. 

A  bond  given  to  the  plaintiff,  who  said  he  ap- 
peared in  behalf  of  creditors  to  oppose  an  insolv- 


NOTE.— Withdrawal  of  opposition  to  insolvent's  dis- 
charge, not  good  as  a  consideration  for  a  contract.  See 
Payne  v.  Eden,  3  Cai.,  213,  note. 
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ent's  discharge,  to  induce  him  to  withhold  opposi- 
tion, is  illegal  and  void. 

In  an  action  of  debt  on  a  bond,  where  there  is  an 
issue  of  fact  and  a  demurrer,  and  judgment  is  given 
for  the  plaintiff  on  the  demurrer,  before  the  issue 
is  tried,  the  plaintiff  ought  to  suggest  his  breaches, 
and  have  the  damages  on  the  demurrer  assessed  by 
the  same  jury  who  try  the  issue  of  fact ;  and  not 
after  verdict  assign  breaches,  and  issue  a  writ  of 
inquiry  of  damages. 

Citations— 2  Johns..  386 ;  4  Johns.,  4lO. 

IN  ERROR  to  the  Court  of  Common  Pleas 
of  Tompkins  Co.  Miller  brought  an  ac- 
tion of  debt  against  Tuxbury,  in  the  court 
below,  on  a  bond,  to  which  there  was  a  condi- 
tion, that  if  Angel^Bart  Hartsough  (who  was 
then  applying  for  a  discharge  under  the  In- 
solvent Act)  should,  after  obtaining  his  dis- 
charge, execute  and  deliver  to  M.  his  promis- 
sory note  for  $100,  payable  in  six  months, 
with  interest,  then  the  obligation  to  be  void, 
&c.  T.  pleaded :  1.  Non  est  factum.  2. 
That  H.  had  not  been  discharged  according  to 
the  condition  of  the  bond.  3.  That  while  the 
application  of  the  insolvent  was  pending,  and 
after  notice  was  given  to  the  creditors  to  ap- 
pear and  oppose  his  discharge,  the  plaintiff, 
T.,  pretended  that  he  was  employed  by  sev- 
eral creditors  to  oppose  the  discharge  of  H. ; 
and  that,  with  a  view  to  prevent  that  opposi- 
tion, and  in  consideration  that  the  plaintiff 
had  promised  not  to  appear  and  oppose  the 
discharge  of  H.,  the  defendant  executed  the 
bond,  &c.  Wherefore,  the  said  bond,  by  such 
corrupt  and  unlawful  agreement,  was  void  in 
law,  &c.  The  plaintiff  replied,  and  took 
issue  on  the  first  plea,  and  specially,  to  the 
second  plea,  tendering  issue,  in  which  the 
defendant  joined ;  and  he  demurred  to  the 
third  plea,  and  the  defendant  joined  in  de- 
murrer. The  court  below  gave  judgment  for 
the  plaintiff  on  the  demurrer,  and  awarded  a 
*venire  to  try  the  issues,  which  were,  [*3 1 2 
in  fact,  tried  at  the  same  term,  and  a  verdict 
for  the  plaintiff  on  both,  but  the  jury  assessed 
no  damages,  no  breaches  having  then  been 
assigned  by  the  plaintiff.  Breaches  were 
afterwards  assigned,  and  a  writ  of  inquiry  of 
damages  awarded,  and  an  inquisition  re- 
turned, by  which  the  damages  were  assessed 
at  $111.82;  and  the  court,  thereupon,  gave 
judgment  for  the  plaintiff  for  the  debt  and 
damages. 

On  return  to  the  writ  of  error,  the  cause 
was  submitted  to  the  court  without  argument. 

Per  Curiam.  As  to  the  mode  of  proceeding 
to  assess  the  damages,  it  may,  perhaps,  be 
resolved  into  a  matter  of  practice  which  this 
court  could  not  control.  It  is,  however,  the 
most  fit  and  proper  course  that  the  jury  who 
are  to  try  the  issues  in  fact  should  also  assess 
the  damages.  But  we  are  of  opinion  that  the 
judgment  of  the  court  below  on  the  demurrer 
was  erroneous.  The  agreement  in  pursuance 
of  which  the  bond  was  given  was,  in  judg- 
ment of  law,  a  corrupt  agreement.  The  bond 
was  given  as  a  reward  to  the  plaintiff  for  not 
opposing  the  discharge  of  the  insolvent.  The 
transaction  implies  that  there  was  good  ground 
for  opposition,  and  that,  if  such  opposition 
had  not  been  withheld,  the  insolvent  could 
not  legally  have  obtained  his  discharge.  Such 
bargains  are  against  public  policy  and  the  true 
intent  of  the  Act,  for  they  tend  to  facilitate 
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fraud,  by  screening  it  from  scrutiny.  (Watte 
v.  Harper,  2  Johns.,  386;  Bruce  v.  Lee,  4 
Johns.,  410.)  We  are,  therefore,  of  opinion 
that  the  judgment  of  the  court  below  ought  to 
be  reversed. 
Judgment  reversed. 

Cited  in-7  Wend.,  350:   15  Wend.,  313;  4  N.  Y., 
456;  7  N.  Y.,  183 ;  4  E.  D.  S..  467  ;  42  Mo.,  405. 


313*]      *ELY  ET  AL.  v.  ADAMS. 

Action  against  Sheriff —Writing  Given  by 
Plaintiff,  in  Execution  to  Deputy,  Asking 
Indulgence  for  Prisoner — Parol  Evidence  to 
Explain,  Admissible — Procedure,  when  Judge 
has  Doubts  as  to  Law. 

Where  a  plaintiff  in  an  execution  gave  to  a  dep- 
uty-sheriff, who  had  the  defendant  in  custody  on  a 
ca.  sa.,  a  writing  stating  that  he  wished  the  officer 
to  show  the  prisoner  as  much  indulgence  as  could 
be  shown  with  safety  to  himself  and  without  haz- 
arding in  any  way  the  debt ;  held  that  the  writing 
being  in  itself  ambiguous,  parol  evidence  of  the 
conversation  between  the  plaintiff  and  the  officer 
at  the  time,  and  of  collateral  extraneous  facts  to 
ascertain  the  nature  and  extent  of  the  indulgence 
which  the  officer  was  to  show  to  the  prisoner,  was 
admissible. 

If,  on  the  trial  of  a  cause,  the  facts  of  the  case 
are  indisputable,  and  the  judge  has  doubts  as  to  the 
law,  he  may  advise  the  jury  to  find  a  verdict,  sub- 
ject to  the  opinion  of  the  court  on  a  case.  But  if 
either  party  should  refuse  to  consent  to  that  course, 
it  seems  most  proper  for  the  judge  to  decide  the 
point  of  law.  giving  the  party  against  whom  he 
decides,  leave  to  make  a  case.  If  the  facts  are  dis- 
putable, and  there  is  anything  within  the  province 
of  the  jury  to  consider,  and  either  party  objects  to 
a  verdict  subject  to  the  opinion  ot  the  court  on  a 
case,  the  course  seems  to  be  for  the  judge  to  sub- 
mit the  case  to  the  jury,  with  such  remarks  on  the 
law  and  the  facts  as  the  circumstances  of  the  case 
may  demand. 

Citations— Phil.  Ev.,  443,  444;  8  T.  R.,  379;  Peake 
Ev.,  116 ;  8  Johns.,  118  ;  5  VVh.,  326. 

DEBT  against  the  defendant,  late  sheriff  of 
Genesee,  for  the  escape  of  William 
White,  tried  at  the  Genesee  Circuit,  July  6, 
1821,  before  Mr.  Justice  Yates.  The  defend- 
ant pleaded  the  general  issue,  and  specially, 
that  the  escape  did  not  happen  within  one 
year  next  before  the  commencement  of  the 
suit,  with  notice  of  evidence  to  be  given  at 
the  trial,  that  if  W.  did  escape.  &c.,  it  was  by 
the  leave  and  consent  of  the  plaintiffs.  There 
was  a  replication  to  the  special  plea  and  issue. 

The  plaintiff  gave  in  evidence  the  record  of 
a  judgment  and  execution  in  favor  of  the 
plaintiffs,  against  W.  White  and  W.  Church, 
returned  Feb.  26,  1819,  cepi  corpus,  &c. 

A.  Lawrence,  a  witness,  testified  that  on 
Friday,  Feb.  26,  1819,  S.  Close,  one  of  the 
deputies  of  the  defendant,  came  to  the  house 
of  the  witness,  in  Ridgway  (a  considerable 
distance  from  the  county  jail),  with  White  in 
his  custody,  with  a  view  to  engage  the  wit- 
ness to  be  answerable  for  the  appearance  of 
White,  within  a  given  time,  at  the  jail.  The 
witness  made  the  engagement,  and  White  and 
the  deputy  left  his  house,  and  die  witness  on 
the  next  Sunday  saw  White  at  large  in  Ridg- 
way, without  any  officer.  Close,  the  deputy, 
testified  that  he  went  with  H.  Ely,  one  of  the 
plaintiffs,  at  his  request,  to  the  place  of 
White's  residence,  about  forty  miles  distant ; 

NOTE.— Parol  evidence,  to  explain  ambiguity.  See 
Jackson  v.  Bowen,  1  Cal.,  358,  note. 
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that  he  left  Ely  at  a  tavern,  and  went  and 
served  the  ca.  sa.  ;  that  W.  asked  if  he  could 
not  have  some  indulgence,  on  account  of  the 
distressed  situation  of  his  family.  The  wit- 
ness answered  that  he  was  not  so  authorized, 
but  that  the  plaintiff,  E.,  was  at  the  tavern, 
and  they  both  went  to  him.  E.  said  that  he 
did  not  wish  to  distress  W.,  but  to  prevent 
him  from  putting  away  his  property,  and  was 
willing  to  have  him  indulged  two  or  three 
days,  if  he  did  not  injure  *or  hazard  [*314 
the  debt ;  and  if  the  delay  did  not  give  him 
time  to  put  away  his  property,  he  was  willing 
to  indulge  him.  E.  then  gave  to  the  witness, 
in  presence  of  W.,  the  following  writing: 
' '  Mr.  S.  Close,  Sir :  As  you  have  in  cus- 
tody Dr.  William  White,  on  a  ca.  sa. ,  H.  Ely 
&  Co.  v.  W.  White  &  H.  Church,  we  wish  you 
lo  show  him  as  much  indulgence  as  can  be 
shown,  with  safety  to  yourself,  and  without 
hazarding  in  any  way  the  debt.  For  any 
indulgence  which  shall  go  to  hazard  the  debt, 
we  must  consider  you  as  responsible.  Yours 
sincerely,  H.  Ely.  Oak  Orchard,  Feb.  26, 
1819."  It  appeared  that  the  deputy  asked 
White  for  security  that  he  would  go  to  jail  on 
Monday  ;  and  they  went  to  Lawrence's  house, 
as  above  stated,  and  L.  engaged  to  produce 
W.  at  Batavia  on  Monday  after,  and  on  that 
day  W.  was  there. 

White  testified  that  his  situation  was  not 
altered  by  the  indulgence  shown  to  him  ;  that 
at  the  time  of  his  arrest  on  the  ca.  sa.,  he 
asked  Ely  if  it  was  essential  that  he  should 
be  taken  away  immediately,  and  Ely  said  that 
it  was  not  necessary.  That  he  remained  with- 
in the  jail  liberties  a  year  and  a  half ;  the 
present  suit  was  brought  Feb.  24,  1820. 

The  plaintiff's  counsel  objected  to  any  oral 
testimony  of  the  conversations  between  Ely 
and  Close,  and  between  Ely  and  White,  as  it 
appeared  that  they  had  resulted  in  the  writing 
which  had  been  produced,  and  the  testimony 
was  received,  subject  to  this  objection.  The 
jury  found  a  verdict  for  the  plaintiffs  for  the 
amount  of  their  debt,  $712.27,  and  for  $22.85 
damages,  subject  to  the  opinion  of  the  court 
on  a  case. 

The  defendant's  counsel  objected  to  the  ver- 
dict being  taken  subject  to  the  opinion  of  the 
court,  and  particularly  to  any  verdict  for 
interest.  The  amount  of  the  interest  was 
proved  by  a  witness  who  was  afterwards 
proved  to  be  incompetent. 

Mr.  E.  Clarke,  for  the  plaintiff,  contended 
that  an  escape  had  been  fully  proved,  for 
which  the  defendant  was  clearly  liable.  He 
cited  Palmer  v.  Hatch,  9  Johns..  329;  Stack- 
ford  v.  Auxtin,  14  East,  468,  and  Bonafous  v. 
Walker,  2T.  R.,  126. 

*Mr.  J.  C.  Spencer,  contra,  stated,  as  [*315 
a  preliminary  objection,  that  the  verdict  had 
been  taken  by  the  express  direction  of  the 
judge,  subject  to  the  opinion  of  the  court.with- 
out  the  consent  of  the  defendant's  counsel. 
That  whether  the  escape  was  with  the  consent 
of  the  plaintiffs,  was  a  question  of  fact,  as  to 
the  intent  and  meaning  of  the  writing  given  by 
Ely  to  the  deputy,  and  ought  to  have  been  left 
to  the  jury.  Jurors  are  to  try  the  fact,  and 
judges  are  to  decide  the  law  arising  from  the 
fact.  It  is  the  undoubted  right  of  the  jury  to 
find  a  general  or  special  verdict.  They  are  to 
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weigh  all  the  evidence,  oral  or  written ;  and 
it  is  not  merely  a  trial  by  witnesses,  but  by 
jury.     (Co.  Litt..  226  b,  238 a;  Bale's  Hist.  C. 
L,  ch.  12,  sec.  11.) 
As  to  the  merits  of  the  case  ;  he  contended  : 

1.  That  it  was  competent  to  the  plaintiff 
to  prove  the  conversation  between  Ely,  one 
of  the  plaintiffs,  and  the  deputy-sheriff,  at  the 
time  the  writing  was  delivered  to  the  deputy, 
as  a  part  of  the  res  gesta,  it  being  all  one  trans- 
action.    The  general  rule  as  to  the  admissi- 
bility  of  parol  evidence  to  explain  written  in- 
struments, does  not  apply  to  this  case.     Phil- 
lips (on  Ev.,  443),  who  has  collected  the  cases 
on  the  subject,  and  stated  the  rule  and  dis- 
tinctions with  clearness,  says,  that  "though 
an  ambiguity  apparent  on  the  face  of  a  written 
instrument,  cannot  be  explained  by  extrinsic 
evidence  ;  yet,  where  a  question  arises  as  to 
the  general  intention  of  the  parties,  concern- 
ing which  the  instrument  is  not  decisive, proof 
of  independent  facts  collateral  to  the  instru- 
ment, may  be  properly  admitted."  Parol   evi- 
dence is  always  admissible  to  show  fraud.     (8 
T.  R.  379  ;  14  Ves.,  170;  1  Johns.  Gas.,  22  ; 
5  Johns.,  68  ;  14  Johns.,  210  ;  1  Gall.,  170  ;  1 
Johns.,  528;  2  Cai.,  202  ;  5  Wh.,  326  ;  7  Ves., 
508  ;  2  Ves.,  375  ;  Peake  Ev.,  318,  3d  ed.) 

2.  But  the  writing,  in  itself,  shows  such  an 
interference  on  the  part  of  the  plaintiffs,  as 
must  subject  them  to  all  the  consequences. 
The  indulgence  shown  to  W.  was  manifestly 
produced  by  this  writing  ;  and  if  it  was  not 
the  intention  of  Ely  that  the  deputy  should 
indulge  the  prisoner,  it  was  an  artful  mode  of 
leading  the  sheriff  into  a  situation  that  might 
render    him    liable ;  and  the   court  will    not 
3 1 1>*]  allow  *a  party  to  avail  himself  of  a  fact 
produced  by  his  own  artifice. 

3.  The  verdict  includes  interest  on  the  debt, 
to  which  the  plaintiffs  were  not  entitled  ;  and 
we  object  to  any  alteration  of  the  verdict  in 
this  respect. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

If  it  is  meant  that  the  defendant's  counsel, 
by  objecting  to  the  verdict  being  taken  subject 
to  the  opinion  of  the  court,  insisted  on  his 
right  to  address  the  jury,  and  on  their  right  to 
deliberate  on  the  evidence  (which  I  think  is 
fairly  implied  in  the  objection),  then  it  be- 
comes necessary  to  inquire,  what  is,  and  ought 
to  be,  the  course  of  proceeding  at  the  Circuit. 
If  the  facts  in  a  cause  are  indisputable,  and  the 
judge  either  has  doubts  on  the  point  of  law, 
or  wishes  to  have  it  considered  more  delib- 
erately, I  can  see  no  objection  to  his  advising 
the  jury  to  find  a  verdict  for  the  plaintiff,  or 
defendant,  subject  to  the  opinion  of  the  court. 
In  such  a  case,  if  either  party  refused  consent, 
I  should  consider  it  advisable  to  decide  the 
point  of  law,  giving  the  party  against  whom 
the  decision  was  made  an  opportunity  to 
make  a  case.  If  the  facts  were  disputable,  or 
if  there  was  anything  within  the  province  of 
the  jury  to  consider  of,  the  course  would  be, 
if  either  party  objected  to  a  case  subject  to  the 
opinion  of  the  court,  to  submit  the  case  to  the 
jury,  with  such  remarks  on  the  law  and  facts 
as  were  called  for  by  the  circumstances  of  the 
case. 

In  this  case,  the  facts  relied  on  by  the  plaint- 
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iffs  to  prove  an  escape  were  not  disputed. 
The  validity  of  the  defense  was  in  question 
only  ;  and  if  it  depended  merely  on  the  writing 

fiven  by  H.  Ely,  whether  he  authorized  the 
eputy  to  let  White  go  at  large  for  a  limited 
period,  the  construction  of  the  object  and  in- 
tent of  the  paper  writing,  would  be  matter  of 
law  for  the  decision  of  the  judge  at  the  Cir- 
cuit, and  ultimately  for  the  court ;  but  if  the 
antecedent  and  accompanying  facts  were  to  be 
taken  into  consideration,  in  deciding  the  im- 
port and  meaning  of  the  writing,  I  should  then 
consider  it  a  matter  proper  to  be  submitted  to 
the  jury.  I  should,  however,  distinguish  be- 
tween cases  in  which  a  right  to  property  aris- 
ing ex  contractu,  was  in  dispute,  and  cases 
where  *a  penalty  was  sought  to  be  re-  [*3 1 7 
covered,  ex  delicto  ;  in  the  latter  cases,  I  should 
refer  the  whole  matter,  with  my  opinion  on 
the  law  and  facts,  to  the  jury'.  The  present  is 
a  case  of  the  latter  description  ;  and  I  should 
not,  therefore,  have  directed  a  verdict  subject 
to  the  opinion  of  the  court,  against  the  express 
wishes  of  the  defendant's  counsel.  My  reasons 
!  for  the  distinction  to  which  I  have  referred. 
•  proceeds  on  the  ground  that  it  is  a  case  ulricti 
\  juris;  and  should  the  defendant  obtain  a  ver- 
dict, and  the  action  appear  to  be  a  hard  and 
unconscientious  one,  the  court  would  scarcely 
grant  a  new  trial,  though  it  might  be  against 
evidence. 

The  first  inquiry  on  the  merits  of  the  case, 

i  depends  on  the  competency  of  the  parol  evi- 

|  dence,  as  explanatory  of  the   circumstances 

under  which  the  writing  was  given  by  Ely  to 

the  deputy,  Close. 

It  appears  to  be  good  law,  that  though  an 
ambiguity  is  apparent  on  the  face  of  a  written 
instrument,  it  cannot  be  explained  by  extrinsic 
evidence  ;  yet,  where  a  question  arises  as  to 
the  general  intention  of  the  parties,  concern- 
ing which  the  instrument  is  not  decisive,  proof 
of  independent  facts,  collateral  to  the  instru- 
ment, may  be  properly  admitted.  (Phil,  on 
Ev.,443,  444.)  In  the  case  of  The  King  v.  The 
Inhabitants  of  Laindon,  8  T.  R.,  379,  by  the 
opinion  of  all  the  judges,  parol  evidence  was 
held  admissible,  to  show  the  intention  of  the 
parties  to  a  contract,  by  the  ascertainment  of 
a  fact  collateral  to  the  written  instrument,  it 
being  in  some  measure  equivocal.  Peake  (on 
Ev.,  116)  says,  no  evidence  of  an  expressed  in- 
tention can  be  received  to  explain  an  ambigu- 
ity on  the  face  of  the  instrument,  and  thereby 
to  make  that  valid,  which,  of  itself,  would  not 
avail  ;  yet,  that,  in  other  cases,  both  species 
of  ambiguity  are  open  to  explanation  by  parol 
evidence  ;  and  that,  even  in  the  case  of  a  will, 
where  the  testator  makes  use  of  terms  of  equiv- 
ocal import,  though  his  declarations  are  not 
admissible,  yet  the  circumstances  of  his  fam- 
ily and  fortune  may  be  proved  and  taken  into 
consideration,  in  order  the  better  to  enable  a 
court  of  justice  to  put  a  construction  upon  his 
words.  In  Cole  v.  Wendel,  8  Johns.,  118, 
where  the  written  contract  was  to  pay  five  per 
cent,  advance  on  sixty  shares  in  the  Hudson 
Bank,  the  doubt  was,  *whether  this  [*318 
advance  was  on  $10- then  paid  in  upon  the 
shares.or  on  the  nominal  amount  of  the  shares, 
they  being  $50  each.  It  was  held  that  the 
terms  of  the  contract  were  equivocal,  and  that, 
on  the  strictest  principles,  the  circumstances 
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of  the  case  might  be  proved,  and  taken  into 
consideration,  in  determining  how  the  five  per 
cent,  advance  was  to  be  calculated.  The  same 
principle  was  recognized  by  the  Supreme 
Court  of  the  U.  S..  in  The  Mechanics'  Bank 
v.  Bank  of  Columbia.  (5Wh.,326.) 

I  have  no  doubt  that  the  writing  in  this  case 
is,  per  se.  of  equivocal  import,  It  certainly 
does  mean  that  the  deputy  should  grant  in- 
dulgence to  White.  What  kind  of  indulgence, 
is  the  only  doubt.  It  was  to  be  of  that  nature 
that  should  not  hazard  the  plaintiffs'  debt ;  for 
any  indulgence  of  that  kind,  they  would  con- 
sider the  deputy  responsible.  Now,  to  ascer- 
tain the  kind  of  indulgence  with  respect  to 
which  the  writing  is  equivocal,  and  that  might 
be  shown  by  the  deputy  to  White,  on  the  prin- 
ciples of  the  cases  referred  to,  we  have  a  right, 
in  order  to  ascertain  the  intention  of  the  parties 
to  the  writing,  to  inquire  into  collateral  and 
extraneous  facts.  These  facts  are,  that  White 
was  arrested  on  the  ca.  sa. ,  forty  miles  from 
Batavia,  where  the  jail  is,  and  that  he  waited 
two  or  three  days,  on  account  of  the  state  of 
his  family,  to  prepare  to  go  to  jail.  These 
facts  do  not  contradict  the  writing,  but  are  es- 
sential to  a  right  understanding  of  its  import 
and  meaning.  The  wish  expressed,  that  as 
much  indulgence  might  be  shown  to  White  as 
could  be  done  with  safety  to  the  sheriff,  with- 
out hazarding,  in  any  way,  the  debt,  is  sus- 
ceptible of  but  one  construction  ;  that  the  sher- 
iff should  guard  himself  against  White's  ab- 
sconding, and  that  the  plaintiff's  situation,  in 
relation  to  their  debt,  should  not  be  hazarded 
by  any  act  of  White  in  disposing  of  his  prop- 
erty. It  is  fairly  inferable  from  the  case,  that 
H.  Ely  was  present,  and  fully  knew,  that,  in 
consequence  of  the  writing  he  gave,  the  dep- 
uty entered  into  the  arrangement  with  White, 
that  he  should  appear  on  the  ensuing  Monday, 
at  Batavia.  It  appears  that  the  plaintiffs'  debt 
was  not  in  the  least  impaired  by  the  indul- 
gence given  to  White  ;  that  he  remained  in  jail 
3 19*J  for  eighteen  *months,  on  the  plaintiffs' 
execution  ;  and  that  they  never  thought  of 
suing  the  sheriff  until  almost  a  year  afterwards. 
Under  these  circumstances,  the  case  ought  to 
have  been  submitted  to  the  jury  on  the  facts, 
for  them  to  decide  on  the  effect  and  import  of 
the  writing  connected  with  these  collateral 
facts,  and  whether  greater  indulgence  was 
shown  to  White  than  was  intended  by  the 
writing.  There  must  be  a  new  trial,  with  costs 
to  abide  the  event  of  the  suit. 

New  trial  granted. 

Cited  in— 23  Wend.,  76 ;  8  N.  Y.,  76 ;  62  Barb.,  516 ; 
2  Rob.,  585 ;  88  111.,  317. 


LEE  v.  WOOLSEY. 

Assault  and  Battery —  What  Evidence  of  Provo- 
cation May  be  Given,  in  Mitigation  of  Dam- 
age*. 

In  an  action  of  assault  and  battery,  the  defendant 
cannot  give  in  evidence,  in  mitigation  of  damages 
acts,  or  declarations  of  the  plaintiff,  at  a  different 
time,  or  any  antecedent  facts  which  are  not  fairly 
to  be  considered  as  part  of  one  and  the  same  trans- 
816 


action,  though  they  may  have  been  ever  so  irritat- 
ing and  provoking:. 

The  provocation,  to  entitle  it  to  be  given  in  evi- 
dence, in  mitigation  of  damages,  must  be  so  recent 
and  immediate  as  to  induce  a  presumption  that  the 
violence  done  was  committed  under  immediate 
influence  of  the  feelings  and  passions  excited  by  it. 

Citations—  1  Johns.,.286  :  1  Mass.,  12. 


was  an  action  of  trespass,  and  assault 
and  battery,  tried  at  the  Jefferson  Circuit, 
on  June  22,  1821,  before  Mr.  Justice  Platt. 
The  plaintiff  was  an  attorney  at  law,  at  Sack- 
ett's  Harbor,  and  the  defendant  a  Post  Cap- 
tain in  the  Navy  of  the  U.  S.,  stationed  at  that 
place.  The  plaintiff  proved  that  in  July, 
1820,  the  defendant  met  the  plaintiff  in  the 
street,  and  said  to  him  :  "  Did  you  write  that 
scandalous  and  infamous  letter  for  Conder, 
against  me,  to  the  Secretary  of  the  Navy  ?  " 
The  plaintiff  replied  :  "I  did,  but  I  did  it  as 
an  attorney,  and  was  paid  for  it."  The  defend- 
ant then  said  :  "  What  insinuations  did  you 
throw  out  yesterday  against  me,  when  my  team 
was  passing  with  timber  through  the  village  '!" 
The  plaintiff  said:  "Not  any."  The  defendant 
replied  :  "  You  lie,  you  scoundrel  ;  you  infa- 
mous puppy  ;  "  and  immediately  drew  a  raw- 
hide whip  from  under  his  coat  and  beat  the 
plaintiff  on  his  back,  shoulders,  &c.  The 
plaintiff  was  a  slender,  feeble  man,  and  the 
defendant  a  man  of  great  strength  ;  and  the 
plaintiff  suffered  great  bodily  injury  from  the 
number  and  severity  of  the  blows  which  he 
received  from  the  defendant.  The  defendant, 
in  mitigation  of  damages,  offered  in  evidence 
a  paper  addressed  to  the  Secretary  of  the 
Navy,  dated  Feb.  1.  1820,  without  signature, 
and  to  prove  that  it  *had  been  pub-  [*31iO 
lished  and  circulated  among  the  citizens  of 
Sackett's  Harbor,  and  that  it  came  to  the 
hands  of  tlie  defendant  a  few  days  previous 
to  the  time  of  the  assault  and  batter}',  and  that 
the  paper  was  in  the  handwriting  of  the  plaint- 
iff. The  plaintiff  further  offered  to  prove, 
that  the  day  before  the  assault  and  battery 
took  place,  the  defendant  had  made  several 
scandalous  insinuations  against  the  defendant, 
as  Post  Captain  in  the  Navy,  charging  him 
with  embezzling  the  public  property  intrusted 
to  his  care  ;  and  that  the  defendant  had  been 
informed  of  those  insinuations  and  charges  on 
the  evening  preceding  the  assault  of  the  plaint- 
iff. This  evidence  was  objected  to,  and  re 
jected  by  the  judge.  The  defendant  then 
offered  to  prove  that  the  paper  so  offered  in 
evidence  was  the  one  referred  to  in  the  conver- 
sation between  the  plaintiff  and  defendant,  at 
the  time  of  the  assault,  to  show  to  what  the 
conversation  referred.  This  evidence  was 
objected  to,  and  rejected  by  the  judge.  The 
defendant  then  offered  to  prove  that  the  denial 
of  the  plaintiff,  that  he  made  such  insinuations 
and  charges,  was  untrue  ;  but  the  evidence 
was  objected  to,  and  overruled  by  the  judge. 
The  jury  found  a  verdict  for  the  plaintiff  for 
$500. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  Storrs,  for  the  defendant.  He  cited 
Hotchkiss  v.  Lolhrop,  1  Johns.,  286. 

Mr.  Kirkland,  contra.  He  cited  Avery  v. 
Ray.  1  Mass.,  12  ;  2  Com.  Dig.,  131  ;  1  Bull. 
N.  P.,  17. 
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SPENCER,  Ch.  J. ,  delivered  the  opinion  of  the 
court : 

The  evidence  offered  and  overruled  could 
neither  be  admitted  in  mitigation  of  damages, 
nor  as  explanatory  of  the  transaction.  The 
only  view  in  which  the  evidence  could  be 
admissible,  would  be  for  the  purpose  of  show- 
ing that  the  defendant,  under  the  influence  of 
excited  and  irritated  passions,  was  impelled, 
by  a  sense  of  the  injury  done  to  him  by  the 
plaintiff,  thus  to  redress  himself .  The  law,  in 
321*]  tenderness  *to  human  frailties,  distin- 
guishes between  an  act  done  deliberately  and 
an  act  proceeding  from  sudden  heat. 

If,  upon  a  sudden  quarrel,  two  persons 
fight,  and  the  one  kills  the  other,  this  is  man- 
slaughter only.  So,  if  a  man  be  greatly  pro- 
voked, as  by  pulling  his  nose,  or  other  great 
indignity,  and  immediately  kills  the  aggressor, 
though  this  is  not  excusable,  the  offense  is  a 
mitigated  homicide  ;  for  there  is  no  previous 
malice.  But  in  every  case  of  homicide  upon 
provocation,  if  there  be  a  sufficient  time,  inter- 
vening the  affront  and  the  killing,  for  passion 
to  subside,  and  reason  to  interpose,  the  offense 
becomes  murder.  In  analogy  to  this  principle, 
evidence  in  civil  actions  for'  assaults  and  bat- 
teries, in  mitigation  of  damages,  has  been 
admitted  to  show  a  provocation  on  the  part  of 
the  party  complaining  of  the  injury.  But  the 
provocation  must  be  so  recent  as  to  induce  a 
fair  presumption  that  the  violence  done  was 
committed  during  the  continuance  of  the  feel- 
ings and  passions  excited  by  it.  On  any  other 
principle,  the  law  would  countenance  the  most 
revengeful  feelings  ;  and  indirectly,  also,  an 
appeal,  by  persons  conceiving  "themselves 
injured,  to  force  and  violence.  The  case  of 
Awry  v.  Ray,  1  Mass.,  12,  was  decided  on 
these  principles.  All  the  judges  were  opposed 
to  the  admission  of  evidence  of  a  remote  provo- 
cation, and  confined  the  inquiry  to  an  imme- 
diate antecedent  one.  If  the  defendant  had 
been  permitted  to  show  .what  he  offered  in 
mitigation  of  damages,  it  would  follow  that 
the  plaintiff  ought  to  have  been  allowed  to 
show  the  truth  of  the  statement  contained  in 
the  letter  to  the  Secretary  of  the  Navy  ;  and 
so.  also,  of  the  other  charge  ;  and  thus,  an 
inquiry  wholly  different  from  the  one  on  the 
record,  would  be  gone  into,  diverting  and  dis- 
tracting the  attention  of  the  jury.  It  appears 
to  me,  neither  to  comport  with  sound  policy 
nor  law,  to  allow  an  inquiry  into  antecedent 
facts,  in  such  a  case  as  this,  unless  they  are 
fairly  to  be  considered  as  part  of  one  and  the 
same  transaction.  A  contrary  course  would 
greatly  encourage  breaches  of  the  peace,  per- 
sonal rencounters,  and  every  species  of  brutal 
force,  and  would  tend  to  uucivilize  the  com- 
munity. 

The  case  of  Hotchkiss  v.  Lolhrop,  1  Johns., 
286,  to  which  the  defendant's  counsel  referred 
322*]  has  no  bearing  *on  this  question.  The 
libel  published  by  the  plaintiff,  was  admitted 
in  evidence  as  explanatory  of  the  subject  mat- 
ter of  the  defendant's  libel,  and  to  show  the 
occasion  and  intent  of  the  publication. 

Motion  denied. 


Cited  in— 4  Wend.,  £56 ;  7  Wend.,  565 ;  6  N.  Y.,  103 : 
,53  Barb.,  138:  60  Barb.,  525:  42  How.  Pr.,  164;  2 
Duer,  318 :  3  Blackf .,  221 ;  24  Wis.,  188 :  9  Allen,  68. 


THE  JEFFERSON  COUNTY  BANK 


CHAPMAN. 

Action  by  -Bank  on  Promissory  Note — Notes  of 
Bank  as  Set-off — Evidence  of  Insolvency  of 
Bank — Demand  of  Payment  of  Bank  Notes, 
when  Necessary. 

A  debt  or  demand  to  be  set-off,  must  be  a  debt  or 
demand  existing  at  the  commencement  of  the  plaint- 
iff's suit. 

The  refusal  of  a  bank  to  pay  specie,  and  the  con- 
sequent stoppage  of  the  payment  of  its  bills,  is  not 
sufficient  evidence  of  its  insolvency,  to  prevent  the 
bona  fide  purchaser  or  holder  of  their  bills,  after  that 
time,  from  setting  off  such  bills  in  a  suit  brought 
against  him  by  the  bank. 

Whether  a  previous  demand  of  payment  of  a 
bank  note,  at  the  bank,  is  requisite  to  enable  the 
holder  to  bring  a  suit  thereon,  or  to  entitle  him  to 
set-off  in  a  suit  against  the  Bank.  Queere. 

Citations— 6  T.  R.,  57  : 3  Johns.  Cab.,  145 ;  18  Johns., 
493. 

IN  ERROR  to  the  Court  of  Common  Pleas 
of  Jefferson  County.  The  Bank  sued  Chap- 
man on  a  promissory  note,  made  by  him  April 
26,  1819,  by  which  he  promised  to  pay  to 
Daniel  Holloway  or  order,  the  sum  of  $100,  at 
the  Jefferson  Co.  Bank,  ninety  days  after  date. 
The  defendant  pleaded  non  assumpsit,  with 
notice  of  a  set-off.  At  the  trial,  the  defendant, 
by  way  of  set-off,  offered  in  evidence  genuine 
bills  or  bank  notes  issued  by  the  plaintiffs, 
signed  by  the  President  and  Cashier  of  the 
Bank,  dated  prior  to  the  commencement  of  the 
suit.  The  plaintiff's  counsel  objected  to  the 
set-off.  It  appeared  that  the  Bank  stopped 
payment  of  its  bills  prior  to  July,  1819,  and 
had  not  resumed  the  payment  of  them  since. 
The  court  below  admitted  the  evidence,  and 
decided  that  the  bills  should  be  received  in 
defense,  as  a  set-off  against  the  demand  of  the 
plaintiffs,  and  directed  the  jury  to  find  a  ver- 
dict for  the  defendant  for  $2.23,  being  the  bal- 
ance of  the  bills  given  in  evidence  by  the 
defendant,  over  and  above  the  amount  of  the 
note  and  interest.  The  jury  found  a  verdict 
accordingly.  A  bill  of  exceptions  was  taken 
to  the  opinion  of  the  court. 

Mr.  J.  Lynch,  for  the  plaintiffs  in  error, 
contended  that  the  defendant  ought  to  have 
proved  a  demand  of  payment  of  the  bills 
which  he  offered  as  a  set-off  at  the  Bank. 
(Bank  of  Utica  v.  Magher,  18  Johns.  341.)  A 
different  rule,  in  this  respect,  ought  to  prevail 
in  regard  to  the  notes  or  bills  of  a  bank,  than 
that  which  exists  as  to  the  notes  of  individ- 
uals. *Bank  notes  are  the  circulating  [*323 
medium  of  the  country.  Banks  would  be 
exposed  to  great  inconvenience,  if  suits  might 
be  brought  on  their  notes,  without  any  demand 
of  payment  ever  having  been  made. 

Again  ;  the  defendant  ought  to  have  proved 
that  the  bills  offered  as  a  set-off  were  in  his 
hands  before  the  commencement  of  the  suit. 
(Carpenter  v.  Butterfield,  3  Johns.  Cas.,  145; 
Offden  v.  Cowley,  2  Johns. ,  274  ;  Dickson  v. 
Evans,  6  T.  R.,  57.) 

Again ;  under  the  circumstances  of  this 
case,  the  bills  were  not  the  subject  of  a  set- 
off,  for  if  allowed  it  would  be  a  fraud  on  the 
other  creditors  of  the  Bank.  When  a  Bank 
refuses  to  pay  specie,  it  must  stop  business, 
and  this  is  evidence  of  its  insolvencv.  A  note 


JOHNS.  REP.,  19. 


N.  Y.  R.,  6. 


52 


817 


323 


SUPREME  COURT,  STATE  OF  NEW  YORK. 


1822 


purchased  after  the  insolvency  of  the  maker, 
though  before  a  suit  brought  by  him,  cannot 
be  set  off  against  u  debt  due  to  the  insolvent. 
(Johnton,  v.  Bloodgood,  1  Johns.  Cas.  51.) 

Mr.  Tateot,  contra.  Whatever  may  have  been 
the  intimation  of  the  court,  in  the  case  of  The 
Bank  of  L'tica  v.  Magher,  as  to  the  necessity  of 
a  demand  at  the  Bank,  the  rule,  if  it  were 
settled,  would  not  apply  to  this  Bank.  The 
8th  section  of  the  Act  to  Incorporate  the 
Jefferson  Co.  Bank  (sess.  39,  ch.  231),  declares 
that  tho  bills  or  notes  issued  by  the  Bank 
"shall  be  binding  and  obligatory  upon  the 
same,  in  like  manner,  and  with  the  like  form 
and  effect,  as  upon  any  private  person  or 
persons,  if  issued  by  him  or  them,  in  his  or 
their  private  capacity  or  capacities." 

Mr.  Lynch,  in  reply,  said  the  Statute  re- 
ferred to  did  not  prescribe  the  remedy,  but 
merely  declared  the  nature  of  the  obligation 
of  bills  or  notes  of  the  Bank,  not  under  seal. 

[SPENCER,  Ch.  «/.,  observed  that  the  court 
did  not  mean,  in  the  case  of  The  Bunk  of 
Niagara  v.  M'Cracken,  lo  Johns.,  493,  to  de- 
cide that  the  demand  of  payment  of  a  bank 
note,  not  payable  at  any  particular  place,  need 
not  be  made  at  the  Bank,  previous  to  its  being 
offered  as  a  set  off  in  a  suit  brought  by  the 
324*]  Bank.  The  decision  of  *that  point 
was  not  necessary  in  that  case ;  and  he  con- 
sidered the  question  as  now  open.] 

WOODWORTH,  «/.,  delivered  the  opinion  of 
the  court : 

The  evidence  offered  by  the  defendant  in 
the  court  below  did  not  make  out  a  valid 
defense,  because  it  did  not  appear  that  the 
defendant  was  the  owner  or  possessor  of  the 
bills  before  the  commencement  of  the  suit. 
He  relied  on  the  fact  that  they  bore  date  pre- 
viously, a  circumstance  unimportant  and  alto- 
gether irrelevant ;  for  aught  that  appears  he 
may  have  obtained  the  bills  after  he  was  sued, 
and  if  so,  they  could  not  be  the  subject  of  set- 
off. 

This  principle  is  well  settled  in  a  variety  of 
cases.  In  Dick«on  \.  Evans,  6  T.  R.,  57,  the 
plaintiff  brought  an  action,  as  assignee  of  a 
bankrupt  ;  it  was  held  that  the  defendant 
could  not  set  off  cash  notes  issued  by  the 
bankrupt,  payable  to  bearer,  bearing*  date 
before  his  bankruptcy,  unless  he  showed 
further,  that  such  notes  came  to  his  hands 
before  the  bankruptcy.  The  principle  of  this 
case  applies.  A  set  off  is  in  the  nature  of  a 
cross  action  ;  the  defendant  must  prove  every- 
thing necessary  to  constitute  his  demand.  It 
is  a  general  rule  that  the  onus  irrobandi  lies 
on  the  person  who  wishes  lo  support  his  case, 
by  a  particular  fact,  and  of  which  he  is  sup- 
posed to  be  conusant.  In  Carpenter  v.  Butter- 
Jidd.  3  Johns.  Cas.,  145,  this  point  is  decided. 
A  debt  or  demand  to  be  set  off  under  the 
Statute,  must  be  an  existing  debt  or  demand, 
at  the  time  of  the  commencement  of  the 
plaintiff's  suit.  The  evidence  given  is  defect- 
ive in  this  respect,  and  did  not  entitle  the 
defendant  lo  a  sot  off. 

As  the  first  exception  disposes  of  the  cause, 
we  are  not  called  on  to  decide  whether  a 
demand  of  payment  at  the  Bank  was  neces 
sary.  In  the  case  of  The  Bank  of  Niagara  v. 
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M'Cracken,  18  Johns.,  493,  one  question  raised 
on  the  argument  was.  that  payment  of  the 
bills  had  never  been  demanded  at  the  Bank  of 
Niagara  ;  but  it  appeared  in  evidence  that  the 
defendant  offered  them  to  the  plaintiffs,  in 
part  payment  of  his  note,  and  they  refused  to 
receive  them.  This  was  equivalent  to  a  de- 
mand. I  observed  in  that  case  "  that  the  bills 
were  not  payable  at  any  particular  place,  and 
*would  have  sustained  an  action  with  [*325 
out  a  demand  at  the  Bank."  This  was  my 
individual  opinion.  The  case  did  not  require 
the  decision  of  the  court  on  that  point ;  nor 
did  the  court  intend  to  decide  it. 

The  Bank  stopped  payment  in  July,  1819, 
but  there  is  no  proof  of  insolvency;  it  is 
merely  stated  that  it  had  not  resumed  pay- 
ment ;  nor  does  it  appear  that  an  assignment 
of  its  property  and  effects  have  been  made. 
We  are  not  to  intend  that  there  is  a  want  of 
ability  to  discharge  all  legal  demands;  but 
rather,  that  owing  to  the  peculiar  state  of  the 
country,  they  required  time  to  call  in  their 
funds.  How,  then,  can  the  botuifde  purchase 
of  their  paper  be  called  a  fraud  on  creditors  ? 
I  think  it  was  not.  Had  the  defendant  made 
out  in  evidence  that  he  held  the  notes  before 
the  suit  was  commenced,  he  would  have  estab- 
lished his  off-set,  provided  a  demand  of  pay- 
ment was  unnecessary.  The  court  below  erred 
in  admitting  the  evidence.  The  judgment 
must  be  reversed,  and  a  venire  de  noro 
awarded. 

Judgment  reversed. 

Cited  in-3  Wend.,  18,  594;  9  Barb.,  277;  3  Allen. 


JACKSON,  exdem.  CURTIS, 
BRONSON. 

Mortgagor  in  Fee — Ejectmen  t  by. 

A  mortgagor  in  fee  may  maintain   ejectment 
against  the  grantee  of  the  mortgagee. 

Citation— 11  Johns.,  534. 

TjMECTMENT  for  land  in  Onondaga,  tried 
-[j  before  Mr.  Justice  Yates,  at  the  Onondaga 
Circuit,  in  June,  1821.  The  lessor  of  the  plaintiff 
proved  a  title  under  Abijah  Earl,  for  a  lot  of 
sixty  acres,  by  a  deed  to  him,  dated  Mar.  3, 
1801.  duly  recorded  on  the  same  day,  and  that 
the  defendant  was  in  possession  of  six  acres 
of  the  land.  The  defendant  proved  a  mort- 
gage from  Curtis  to  Earl,  dated  Mar.  1801,  of 
the  whole  lot,  to  secure  payment  to  the  State 
of  $405.62,  and  to  indemnify  Earl.  Also,  a 
deed  from  Earl  to  the  defendant  for  the  prem 
ises  in  question,  daled  June  5,  1804.  A  ver- 
dict was  taken  for  the  plaintiff,  subject  to  the 
opinion  of  the  court  on  a  case,  which  was  sub- 
mitted to  the  court  without  argument. 

*PerCuriam.  It  is  now  well  settled  that  [*326 
the  mortgagee  has  a  mere  chattel  interest :  and 
the  mortgagor  is  considered  as  the  proprietor 
of  the  freehold.  The  mortgage  is  deemed  a 
mere  incident  to  the  bond  or  personal  security 
for  the  debt ;  and  the  assignment  of  the  in- 
terest of  the  mortgagee  in  the  land,  without 
an  assignment  of  the  debt,  is  considered  in  law 
as  a  nullity. 
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In  the  case  of  Runyan  v.  Mersereau,  11 
Johns.,  534,  it  was  decided  that  the  mort- 
gagor, or  a  purchaser  of  the  equity  of  re- 
demption, may  maintain  trespass  against  the 
mortgagee,  or  a  person  acting  under  his 
license.  There  the  defendant  pleaded  liberum 
tenementum;  and  the  plaintiff  (the  purchaser 
of  the  equity  of  redemption)  replied  that  the 
freehold  was  in  himself  ;  and  there  was  judg- 
ment for  the  plaintiff.  Here,  the  question  is, 
whether  Curtis,  the  mortgagor,  can  maintain 
an  ejectment  against  Bronson,  who  appears  as 
a  grantee,  by  deed  in  fee  simple,  under  the 
mortgagee. 

We  are  of  opinion  that  the  plaintiff  is  en- 
titled to  judgment. 

Judgment  for  the  plaintiff. 

Cited  in-2  Cow.,  231 :  6  Cow.,  149 ;  21  Wend.,  491 ; 
38  N.  Y.,  45:  42  N.  Y.,  346;  53  N.  Y.,  227 :  1  Trans. 
App..  64:  3  Barb.,  312;  6  Barb.,  76;  9  Barb.,  55:  12 
Barb.,  .=>40;  26  Barb.,  406;  34  How.  Pr..  130;  17  Abb. 
Pr.,  344;  33  Super,  95;  1  Wall,  58;  13  Mich.,  396;  90 
111.,  53d  ;  30  Cal.,  688. 


THE  BANK  OF  CHENANGO 

v. 

CURTISS  ET  AL. 

Construction  of  Act  Incorporating  the  Bank  of 
Cltenango  —  Notes  Discounted  at  Bank  —  Dec- 
laration against  Maker  and  Indorser  as  Joint 
Makers,  Good  —  Note,  when  Admissible  in  Evi- 
dence —  Peculiar  Contract  —  Not  Usurious. 

The  Act  Incorporating'  the  Bank  of  Chenango 
(seas.  41.  ch.  253.  sec.  16),  directs  that  all  the  parties, 
whether  makers,  indorsers,  drawers,  or  guarantees 
of  any  note,  &c.,  discounted  at  the  Bank,  shall  be 
sued  jointly,  &c.,  so  that  only  one  bill  of  costs  shall 
be  charged  on  one  note,  &c.  Held  that  a  declara- 
tion against  the  maker  and  indorser  of  a  note,  dis- 
counted at  the  Bank,  jointly,  as  if  they  were  joint 
makers,  is  good,  and  the  note  may  be  given  in  evi- 
dence under  such  count,  by  force  of  the  Statute. 
But  such  note  cannot  be  given  in  evidence  under 
the  money  counts,  *.vhen  the  indorser  is  joined,  the 
Statute  having  given  a  new  remedy  unknown  to  the 
common  law. 

The  Bank  of  Chenango  agreed  with  the  defend- 
ants, on  their  depositing  in  the  Bank  §2,000,  to  let 
them  have  $5,000  in  the  notes  of  the  Bank,  which 
were  marked,  and  as  long  as  the  notes  were  kept 
from  returning  to  the  Bank,  the  defendants  were 
to  pay  no  interest.  And  the  defendants  were,  at 
no  time,  to  suffer  a  greater  amount  to  return  than 
the  amount  of  their  deposit  :  and  they  were  to  have 
the  money  as  long  as  they  kept  the  ex  changes  good: 
but  either  party  was  to  be  at  liberty  to  close  the 
concern,  on  giving  six  months'  notice;  and  if  the 
exchanges  were  not  kept  good,  the  agreement  was 
to  be  forfeited,  and  the  Bank  to  be  at  liberty  to  call 
for  immediate  payment  ;  and  the  defendants  gave 
their  note  to  the  Bank,  made  by  two  of  them, 
and  indorsed  by  the  other  two,  for  the  $5,000,  payable 
ninety  days  after  date.  Held,  in  an  action  brought 
by  the  Bank  <>n  the  note,  against  all  the  defend- 
ants, as  makers,  that  the  contract  between  the  par- 
ties was  not  usurious;  that  the  note  was  discounted 
within  the  meanmg  of  the  Act  ;  and  that,  although 
when  the  note  fell  due,  no  bills  of  the  Bank  had  been 
returned,  and  therefore  nothing  was  due  on  the 
note,  and  more  than  six  months  had  elapsed;  yet, 
that  the  indorsers  were  not  discharged,  as  they  were 
estopped  by  the  agreement  from  making  any  such 
objection. 

Citations-Cowp.,  115;  6  Com.  Dig.,  483;  5  Co.,  69; 
1  Hawk.  P.  C.,  ch.  82,  sec.  10  ;  8  Mass.,  259  ;  10  Mass., 
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was  an  action  of  assumpsit,  tried  at  the 
-L  Chenango  Circuit,  in  .Tune,  1821,  before 
327*]  Mr.  Justice  Van  Ness.  The  *declara- 
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tion  was  of  the  Term  of  August,  1819,  against 
John  G.  Curtiss,  Thomas  Greenly,  Joseph 
Morse  and  Joseph  Enos,  defendants,  "for  that, 
whereas  the  before  named  defendants,  Nov. 
17,  1818,  at  the  town  of  Eaton,  to  wit  :  at 
Norwich,  in  the  County  of  Chanango,  made 
a  certain  note  in  writing,  commonly  called  a 
promissory  note,  their  own  proper  hands  and 
names  being  thereunto  subscribed,  bearing 
date  the  same  day  and  year  last  aforesaid,  and 
then  and  there  delivered  the  said  note  to  the 
said  plaintiffs,  by  which  said  note  the  said  de- 
fendants became  bound,  and  promised  to  pay 
the  said  plaintiffs,  ninety  days  after  the  date 
of  the  said  note,  at  the  Bank  of  Chenango,  in 
the  village  of  Norwich,  $5,000,  for  value  re- 
ceived, which  said  note  the  plaintiffs,  in  fact, 
say  was  discounted  at  the  Bank  of  Chenango  ; 
and  whereas,  it  is  enacted  among  other  things, 
by  the  Act  entitled  An  Act  to  Incorporate 
the  Bank  of  Chenango,  that  all  the  parties, 
whether  makers,  obligors,  drawers,  indorsers 
or  guarantees  of  any  note,  bond  or  bill,  dis- 
counted at  said  Bank,  or  pledged  for  money 
due  to  the  same,  are  thereby  declared  to  be 
joint  makers  or  drawers,  and  as  such,  shall 
and  may  be  sued,  declared  against,  and  prose- 
cuted to  judgment  and  execution,  jointly,  any 
matter  of  form  or  practice  in  courts  heretofore 
in  use  to  the  contrary  notwithstanding,  so  that 
no  more  than  one  bill  of  costs  shall  be  charged 
upon  one  note,  bond,  or  bill,  discounted  at  said 
Bank  ;  by  reason  whereof,  and  by  force  of  the 
Statute  aforesaid,  the  said  defendants  became 
liable,  jointly,  to  pay  to  the  said  plaintiffs  the 
said  sum  of  money  in  the  said  note  mentioned, 
according  to  the  tenor  and  effect  of  the  said 
note,  and  of  the  Statute  aforesaid  ;  and  being 
so  liable,  they,  the  said  defendants,  in  con- 
sideration thereof,  afterwards,  to  wit  :  on  the 
day  and  year  aforesaid,  at,  &c.,  undertook, 
and  then  and  there  faithfully  promised  the 
said  plaintiffs  to  pay  to  them  the  said  sum  of 
money,  in  the  said  note  mentioned,  according 
to  the  tenor  and  effect  of  the  said  note,  and  of 
the  Statute  aforesaid."  The  declaration  con- 
tained, also,  counts  for  money  lent,  &c.,  and 
money  had  and  received,  &c.,  and  concluded 
in  the  usual  form.  The  defendants,  Curtiss 
and  Greenly,  impleaded  with  *Morse  [*328 
and  Euos,  pleaded  non  assumpsit,  with  notice 
of  set-off. 

The  plaintiffs,  at  the  trial,  proved  the  hand- 
writing of  the  makers  and  indorsers  of  a  note, 
dated  Eaton,  Nov.  17,  1818,  made  by  Curtiss 
and  Greenly,  by  which  they  promised,  jointly 
and  severally,  ninety  days  after  date,  to  pay  to 
the  order  of  Joseph  Morse,  at  the  Bank  of 
Chenango,  in  the  village  of  Norwich,  $5,000, 
for  value  received,  which  note  was  indorsed 
by  Joseph  Morse  and  Joseph  Enos.  The 
plaintiff  then  offered  to  prove  that  payment  of 
the  note  had  been  regularly  demanded  and 
refused  by  the  makers  ;  and  due  notice  thereof 
given  to  the  indorsers  and  that  the  note  had 
been  duly  protested  for  non  payment.  This 
evidence  was  objected  to  by  the  defendants' 
counsel,  but  the  judge  overruled  the  objection 
and  admitted  the  evidence.  The  defendants' 
counsel  objected  to  the  note  being  read  in  evi- 
dence, but  the  judge  allowed  it  to  be  read  to 
the  jury.  The  plaintiffs  then  introduced,  with 
the  consent  of  the  defendants'  counsel,  the 
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original  proposition  in  writing  made  by  the 
defendants,  as  the  basis  of  the  loan,  as  follows, 
to  wit  :  "Say  we  deposit  $2, 000,  and  take  from 
you  $5,000,  the  whole  of  which  is  marked.  So 
long  as  we  keep  the  whole  in  circulation,  we 
pay  no  interest.  We  are,  at  no  time,  to  suffer 
a  greater  amount  to  arrive  at  the  Bank  than 
the  amount  of  our  deposit.  We  pay  interest 
on  all  such  money  marked,  from  the  time  it 
arrives,  until  redeemed.  So  long  as  the  ex- 
changes are  kept  good,  so  long  we  are  to  have 
the  money;  either  party  reserving  the  privilege 
of  closing  the  concern,  by  giving  six  months' 
notice ;  provided,  we  do  not  keep  the  ex- 
changes good,  the  agreement  is  forfeit,  and  the 
Bank  at  liberty  to  "call  for  immediate  pay- 
ment." To  this  proposition  the  plaintiffs  ac- 
ceded, and  made  the  loan  accordingly.  It  was 
admitted  that  the  note  declared  on  was  given 
for  the  $5,000  mentioned  in  the  agreement, 
and  that  the  deposit  of  $2,000  was  made  pur- 
suant to  the  agreement ;  and  that,  on  May  25, 
1819,  there  had  been  returned  to  the  Bank,  of 
the  marked  bills,  $2,599,  which  remained  un- 
redeemed, and  on  that  day,  the  plaintiffs  sent 
a  written  notice  addressee!  to  the  defendants, 
Curtiss  and  Greenly,  stating  the  amount  of  bills 
329*]  *returned,  and  their  reason  for  wish- 
ing the  concern  closed,  and  that  they  availed 
themselves  of  the  privilege  contained  in  the 
agreement  for  that  purpose.  The  plaintiffs 
claimed  a  balance  due  on  the  note,  Aug.  10, 
of  $8,354.10,  according  to  a  statement  annexed 
to  the  case  ;  for  which  sum  a  verdict  was 
found  for  the  plaintiffs,  subject  to  the  opinion 
of  the  court  on  a  case  containing  the  facts 
above  stated. 

This  case  was  very  fully  and  ably  argued  ; 
but  it  is  necessary  to  state  only  the  principal 
points  and  authorities. 

Mr.  J.  C.  Spencer,  for  the  plaintiffs,  con- 
tended that  the  declaration,  though  it  might 
have  been  bad  on  demurrer,  was  good  after 
verdict.  This  mode  of  declaring,  though 
singular,  was  prescribed  by  the  Statute  incor- 
porating the  Bank.  There  -is  not,  therefore, 
such  a  variance  as  would  have  been  fatal,  had 
it  been  an  ordinary  case. 

Again  ;  this  was  a  loan  of  money  to  the  four 
defendants  who  made  the  proposition,  and 
who  gave  the  note  as  security.  They  were 
liable  as  borrowers  on  the  original  contract 
or  loan.  The  count  for  money  lent  is  good, 
and  the  note  might  have  been  laid  aside. 

Any  allegation  of  usury  in  this  transaction 
cannot  be  maintained.  The  defendants  were 
to  pay  interest  on  the  excess  of  money  returned 
to  the  Bank.  It  is  not  an  agreement  to  pay  the 
principal,  with  interest  at  a  greater  rate  than 
seven  per  cent,  per  annum.  In  Flayer  v. 
Edwards,  Cowp.,  112, 115,  Lord  Mansfield  said 
that  "  whenever  it  is  in  the  power  of  a  known 
borrower  of  money,  to  pay  the  principal  within 
a  limited  time,  without  interest,  upon  non- 
payment, the  reservation  of  a  larger  sum  than 
the  Statute  allows,  is  no  usury."  In  the  pres- 
ent case,  it  was  in  the  power  of  the  defendants, 
at  any  times  to  prevent  anything  more  than  the 
legal  interest  from  being  paid.  So,  taking  in- 
terest in  advance,  or  discounting  bills,  is  not 
usury.  (Hammettv.  Tea,  1  Bos.  &  P.,  144; 
Haddock  v.  Rumbatt,  8  East.  304  •  5  Com 
Dig.,  483,  Usury,  B,  560,  69.) 
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Mr.  Storrs,  contra,  contended  that  the  note 
was  not  discounted  at  the  Bank,  but  pledged 
merely  for  money  lent.  There  was  no  evi- 
dence to  support  that  averment  in  the  declara- 
tion. *That  the  note  described  in  the  [*33O 
declaration,  and  the  one  given  in  evidence,  did 
not  agree,  and  the  variance  was  fatal. 

There  being  a  joint  action  against  four,  two 
of  whom  are  makers,  and  two  indorsers  of  the 
note,  if  the  plaintiffs  cannot  recover  against  all 
the  defendants,  they  cannot  recover  against 
any.  The  16th  section  of  the  Statute  incor- 
porating the  Bank  (sess.  41,  ch.  253),  which 
gives  thisjpeculiar  form  of  action,  contains  a 
proviso  "  that  nothing  in  this  section  contained 
shall  alter,  or  in  any  way  affect,  the  legal 
liabilities  of  the  parties,  or  any  of  them." 
When  the  note  became  due,  no  money  having 
been  returned  to  the  Bank,  nothing  .could  be 
demanded  on  the  note.  The  plaintiffs  gave 
time  to  the  makers;  and  it  is  well  settled,  that 
if  the  creditor  indulges  the  principal,  by  ex- 
ceeding the  time  of  payment,  it  discharges  the 
indorsers,  or  surety.  (The  People  v.  Jansen,  7 
Johns.,  332  ;  Nubbly  v.  Brown,  16  Johns.,  70, 
72;  2  Johns.  Ch.,  559,  560.) 

The  note  could  not  be  given  in  evidence 
under  the  money  counts.  The  Statute  has 
given  the  plaintiffs  a  new  action,  entirely 
unknown  to  the  common  law.  It  is  not 
merely  a  new  remedy,  but  a  peculiar  form  of 
action,  which  must  be  pursued  by  the  plaint- 
iffs ;  and  they  can  recover  in  no  other  shape 
or  form  of  proceeding.  It  is  on  the  Statute 
that  the  plaintiffs  must  recover,  if  at  all  ;  and 
they  were  bound,  therefore,  to  have  recited 
the  Statute  in  the  writ  or  declaration.  (6  Bac. 
Abr.,  Stat.,  1.)  This  is  not  a  case  in  which 
the  plaintiffs  can  recover,  partly  at  common 
law,  and  partly  on  the  Statute.  They  must 
recover  wholly  under  the  Statute,  or  wholly 
at  common  law.  The  plaintiffs  are  bound 
to  aver  every  fact  in  their  declaration,  which 
is  necessary  to  show  the  court  that  they  have  a 
good  cause  of  action.  (5  Com.  Dig.,  Plead., 
ch.  76;  Plowd.,  376.) 

Again  ;  the  contract  in  this  case  was  usuri- 
ous. In  Roberts  v.  Trenayne,  Cro.  James, 
507,  508,  Doderidge,  J.,  took  the  distinction 
that  if  the  casualty  goes  to  the  interest  only, 
and  not  to  the  principal,  it  is  usury ;  but  if 
the  principal  and  interest  are  both  at  hazard, 
then  it  is  not  usury.  But  if  both  principal 
and  interest  aresecured.it  is  usury.  (Richards  v. 
Brown,  Cowp.,  770,  774;  Moi-ge  v.  Wilson, 
*4T.R.,353;  Buttenv.  Dounham,  Cro.  [*331 
Eliz.,643.)  No  shift  or  contrivance  to  cover  a 
loan  will  be  allowed  to  prevail.  It  is  not  neces- 
sary that  the  contingency  should  ever  happen, 
in  order  to  render  the  transaction  usurious.  If 
once  infected  with  usury,  no  agreement  of  the 
parties  can  render  it  valid.  No  usage  or 
trade  of  business  will  be  allowed  to  control 
the  Statute.  (Dunham  v.  Gould,  16  Johns., 
367,  372.) 

WOODWORTH,  J.,  delivered  the  opinion  of 
the  court : 

The  Act  incorporating  the  Bank  of  Chen- 
ango,  enacts  "that  all  the  parties,  whether 
makers,  obligors,  drawers,  indorsers  or  guar- 
antees, of  any  note,  bond  or  bill,  discounted 
at  said  Bank,  or  pledged  for  money  due  to  the 
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same,  are  declared  to  be  joint  makers,  obli- 
gors or  drawers,  and  as  such  shall  and  may  be 
sued,  declared  against  and  prosecuted  to  judg- 
ment and  execution,  jointly  ;  provided  that 
nothing  in  the  Act  contained  shall  alter  or  in 
any  way  affect  the  legal  liabilities  of  the  par- 
ties, or  any  of  them." 

The  defendants  are  the  makers  and  indorsers 
of  a  promissory  note.against  whom  the  plaint- 
iffs have  declared  jointly,  alleging  that  they 
made  a  certain  note  in  writing,  their  own 
proper  hands  and  names  being  thereto  sub- 
scribed, by  which  they  promised  to  pay  the 
plaintiffs,  ninety  days  after  date,  $5,000, 
which  note  the  plaintiffs  aver  was  discounted 
at  the  Bank  of  Chenango.  The  note  was 
made  .by  two  of  the  defendants,  and  indorsed 
by  the  others ;  at  the  trial,  the  plaintiffs 
proved  the  handwriting  of  the  makers  and 
indorsers,  and  a  regular  demand  of  payment 
and  notice.  The  defendants'  counsel  objected 
to  the  reading  of  the  note  in  evidence,  but  it 
was  admitted.  It  is  now  contended  that  the 
note  was  not  discounted  at  the  Bank,  and 
therefore  cannot  be  given  in  evidence  to  sup- 
port the  counts  in  the  plaintiffs'  declaration. 
Whether  this  objection  was  urged  at  the  trial 
or  not,  is  immaterial  ;  the  objection  was  gen- 
eral, and  may  be  made  here. 

In  order  to  determine  whether  it  is  well 
founded,  we  must  recur  to  the  original  propo- 
sition made  by  the  defendants,  which  was  the 
basis  of  the  loan.  They  propose  to  deposit 
$2,000,  and  take  from  the  bank  $5,000,  the 
332*]  *whole  of  which  is  marked;  the  propo- 
sition regulates  the  extent  of  credit,  when 
interest  shall  be  paid,  and  on  what  sums  ;  the 
plaintiffs  accede  to  this.  A  loan  is  concluded 
on  the  terms  of  this  proposition,  and  a  promis- 
sory note  is  executed  for  $5,000,  payable 
ninety  days  from  Nov.  17,  1818.  By  the 
statement  annexed  to  the  case,  it  appears  that 
on  Nov.  27  the  defendants  withdrew  from 
the  Bank  the  balance  that  remained  of  the 
note,  and  a  part  of  the  deposit.  From  this,  it 
is  evident,  the  Bank  did  not  advance  the 
whole  $5,000,  but  deducted  a  part,  which 
must  have  been  for  the  discount  or  interest. 
That  the  note  in  question  was  not  discounted  in 
the  manner  more  generally  pra«ticed  at  banks, 
I  am  not  disposed  to  deny  ;  but  that  it  was 
not  substantially  the  discount  of  a  note, 
although  terms  and  conditions  were  annexed, 
cannot  be  admitted.  On  the  credit  of  this 
note  the  defendants  raised  a  sum  of  money  at 
a  certain  rate  of  interest ;  it  was  not  the  less  a 
discount  because  made  subject  to  special  stipu- 
lations. The  plaintiffs  are  nowhere  restricted, 
in  this  respect,  provided  the  contract  they 
make  is  legal.  The  averment,  therefore,  was 
supported  by  proof.  But  it  is  said  the  in- 
dorsers were  discharged,  because  the  money 
could  not  be  demanded  when  the  note  became 
due,  no  bills  at  that  time  having  been  returned 
to  the  Bank. 

The  fact  stated  is  true,  but  the  consequence 
does  not  follow.  In  determining  the  liability 
of  the  defendants,  we  must  look  beyond  the 
note.  The  proposition  made  by  the  defend- 
ants having  been  assented  to  by  the  plaintiffs, 
became  the  contract  between  the  parties,  on 
which  must  depend  the  question  of  liability. 
By  that  it  was  agreed,  that  so  long  as  the 
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defendants  kept  the  $5,000  in  circulation, they 
were  to  pay  no  interest  ;  they  were  at  no  time 
to  suffer  a  greater  amount  to  arrive  at  the 
Bank  than  the  amount  of  their  deposit,  and 
were  to  pay  interest  on  all  the  money  marked, 
from  the  time  it  arrived  until  returned ;  and 
so  long  as  the  exchanges  were  kept  good,  so 
long  they  were  to  have  the  money — either 
party  reserving  the  privilege  of  closing  the 
concern,  by  giving  six  months'  notice  ;  and 
provided  the  defendant  did  not  keep  the 
exchange  good,  the  agreement  was  forfeited, 
and  the  plaintiffs  were  at  liberty  *to  [*333 
call  for  immediate  payment.  The  answer  to 
this  objection  is,  that  although  the  note  could 
not  be  demanded  at  the  end  of  ninety  days,yet 
being  given  to  secure  the  payment  of  the 
money  to  which  the  contract  referred,  and 
being  subscribed  by  the  indorsers  as  well  as 
the  makers,  and  requiring  at  least  six  months' 
notice  before  payment  could  be  exacted,  it 
must  be  considered  that  the  defendants  have 
expressly  waived  an  objection  of  this  kind, and 
that  the  indorsers  have  assented  that  this  shall 
continue  a  valid  note  ;  and  that,  according  to 
the  plain  intent  of  the  parties,  it  should  be 
controlled  by  the  original  proposition  and 
acceptance,  so  far  as  related  to  the  time  the 
money  was  payable.  The  indorsers,  therefore, 
were  not  discharged  on  this  ground,  for  they 
had,  in  effect,  stipulated  to  the  contrary. 

The  same  reasoning  applies  to  the  objection 
that  the  indorsers  are  discharged,  because  the 
time  was  extended  beyond  that  specified  in 
the  note.  The  indorsers  are  not  in  a  situation 
to  urge-this,  for  the  note  and  contract  must 
be  taken  together ;  and  then  we  find  the 
indorsers,  as  well  as  the  makers,  agreeing  to 
the  extension.  Independent  of  the  contract, 
had  the  makers  entered  into  a  stipulation  with 
the  holders  to  extend  the  time,  there  is  no 
doubt  the  indorsers  would  have  been  dis- 
charged. The  authorities  cited  abundantly 
prove  this  ;  but  I  have  not  discovered  any 
authority  that  applies  the  principle  to  a  case 
like  the  present.  If  the  indorsers  had  paid 
the  amount  of  the  note,  when  it  fell  due,  they 
could  not  recover  of  the  makers,  because  they 
would  have  acted  without  request,  and  con- 
trary to  the  stipulation  and  understanding  of 
all  parties. 

The  declaration  states  that  the  defendants 
made  the  note,  their  own  proper  hands  and 
names  being  thereto  subscribed  ;  it  is  admit- 
ted that  all  did  not  subscribe  the  note,  for  two 
indorsed  it,  and  that  the  note  produced  varies 
from  the  description  given  in  the  court ;  but 
the  true  question  is,  whether,  notwithstanding 
the  variance,  the  note  may  not  be  given  in 
evidence  under  it.  I  think  the  Statute  has 
settled  this  question,  for  all  the  parties,  whether 
makers  or  indorsers,  are  declared  to  be  joint 
makers,  and  as  such  may  be  declared  against, 
and  prosecuted  to  judgment.  This  *au-  [*334 
thorizes  the  form  of  declaring  adopted  by  the 
plaintiffs,  which  is  as  on  a  note  against  the 
makers  only  ;  and  for  the  purpose  of  conduct- 
ing this  action,  considers  the  note  as  one  made 
by  the  defendants  jointly. 

I  fully  concur  with  the  counsel  for  the  de- 
fendants, that  this  note  could  not  be  given  in 
evidence  under  the  money  counts.  The  Stat- 
ute in  this  case  has  given  a  new  remedy,  not  a 
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new  action  ;  the  evidence  which  supports  the 
Statute  remedy  does  not  apply  to  the  common 
law  counts.  Although  a  note  may  be  good 
evidence  on  the  count  for  money  lent  against 
the  makers,  it  is  no  evidence  when  the  indors- 
ers  are  joined.  The  note  does  not  prove  a 
joint  cause  of  action  against  them  for  money 
lent  ;  no  such  action,  jointly,  is  known  to  the 
common  law,  and  therefore  the  plaintiffs  must 
rely  solely  on  the  count  on  the  note,  which  I 
think  is  supported  by  the  evidence. 

But  it  is  contended"  that  the  note  is  usurious. 
In  examining  this  question,  we  must  view  the 
whole  transaction  as  it  passed  between  the  par- 
ties, in  order  to  determine  whether  there  were 
any  subtle  devices  or  evasions  to  elude  the 
Statute.  After  an  attentive  consideration,  it 
appears  to  me  that  such  was  not  the  intent ; 
but  that  this  was  a  contract  prudently  entered 
into  by  the  Bank,  to  guard  against  the  imme- 
diate return  of  their  notes,  which  from  their 
limited  circulation  was  to  be  apprehended, 
and  to  prevent  the  necessity  of  stopping  pay- 
ment. 

The  defendants  were  to  deposit  $2.000,  and 
take  $5,000  in  notes  of  the  Bank,  which  were 
marked  So  long  as  they  kept  the  whole  in 
circulation  ;  that  is,  prevented  it  from  return- 
ing to  the  Bank,  they  were  not  to  pay  interest. 
This  may  have  been  difficult  ;  but  it  cannot 
be  said  to  be  impracticable ;  and  if  so,  the 
effect  would  be  that  the  Bank  would  have  the 
benefit  of  the  deposit  of  $2.000,  but  would 
receive  no  interest  on  $8,000  of  the  money 
loaned.  Instead  thereof,  their  operations 
might  be  facilitated  in  not  being  compelled 
to  redeem  the  money.  Again  ;  the  defend- 
ants are  to  pay  interest  on  all  the  money 
marked,  from  the  time  it  arrives  until  re- 
dcemed.  The  amount  that  might  return  with- 
in a  given  time  was  altogether  contingent. 
The  defendants  had  the  privilege,  as  well  as 
335*]  *the  plaintiffs,  of  closing  the  concern, 
by  giving  six  months'  notice.  If  they  found 
that  the  bills  were  returning  to  the  Bank 
sooner  than  they  calculated,  and  to  an  amount 
that  exceeded  the  $3,000,  and  thereby,  in 
effect,  subjecting  them  to  pay  more  than  le- 
gal interest,  they  could  discharge  themselves, 
on  giving  notice,  at  the  end  of  six  months.  It 
was  possible  that  before  the  end  of  that  period, 
a  large  portion  of  the  whole  of  the  bills  might 
have  been  returned  ;  and  it  is  true,  that  in 
that  event  they  were  bound  to  pay  interest, 
without  any  allowance  of  interest  on  the 
deposit ;  and  in  this  way,  they  might  be  liable 
to  pay  interest  on  a  larger  sum  than  they 
received  ;  but  it  does  not  follow,  with  cer- 
tainty, that  such  would  be  the  case  :  for  ex- 
ample, if  at  the  end  of  ninety  days,  $1.000 
had  returned  to  the  Bank,  and  the  defend 
ants  had  then  given  notice  to  close  the  con- 
cern, and  at  the  end  of  six  months,  no  more 
than  $3.000  had  returned  to  the  Bank,  then 
the  defendants  would  pay  no  more  than  legal 
interest,  and  probably  less,  as,  in  that  case. 
the  Bank  could  only  claim  interest  from  the 
time  the  bills  were  returned,  which  would 
necessarily  be  less  than  legal  interest,  calcu- 
lated from  the  time  the  discount  was  made.  It 
cannot,  then,  correctly,  be  said  that  usurious 
interest  was,  with  certainty,  reserved.  It  was 
altogether  uncertain  what  would  be  the  rate 
s  •_»:.» 


of  interest  when  the  concern  was  closed.  That 
depended  on  the  amount  of  money  returned, 
and  the  time  when  returned  ;  and  would,  in  a 
great  measure,  depend  on  the  continued  credit 
of  the  bills  and  the  extent  of  their  circulation. 
Whether  the  defendants  would  pay  more  or 
less  than  legal  interest,  could  not  be  predicted. 
The  contingency  was  nicely  balanced.  The 
contract  appears  to  have  been  a  fair  one,  and 
not  intended  as  a  cover  for  usury.  From  the 
terms  of  this  contract,  it  follows  that  the 
defendants,  by  keeping  the  money  in  circula- 
tion, had  it  in  their  power  to  have  avoided  the 
payment  of  any  interest.  The  question  then 
recurs,  was  there  anything  like  usury  in  this 
transaction  ? 

In  Floyd  v,  Edwards  Cowp.,  115,  Lord 
Mansfield  lays  down  the  law  in  this  manner  : 
that  whenever  it  is  in  the  power  of  a"  known 
borrower  of  money,  to  pay  the  principal 
*within  a  limited  time,  without  inter-  [*336 
est,  upon  non-payment,  the  reservation  of  a 
larger-sum  than  the  Statute  allows,  is  no  usury, 
because  usury  is  an  agreement  originally  to 
pay  the  principal  with  more  than  legal  interest. 
(6  Com.  Dig.,  483;  Clayton's  case,  5  Co.,  69.) 
In  the  latter  case,  it  is  said,  "if,  upon  the 
first  contract,  he  who  lendeth,  reservelh  no 
certain  sum  for  the  loan,  but  xecundurio  speret 
de  aliqua  retributione,  ad  volunfatem  ejux  qui 
mutuatus  est,  hoc  non  e*t  viitiotrum."  In  1 
Hawkins'  P.  C.,  ch.  82.  sec.  10,  the  same  prin- 
ciple is  fully  recognized,  where  the  authorities 
are  collected.  In  Cutler  v.  How,  8  Mass.,  259, 
it  was  held  that  where,  by  the  terms  of  the 
contract,  the  party  may,  by  payment  at  a  cer- 
tain day,  avoid  any  stipulated  penally,  such 
contract  was  not  usurious.  By  the  terms  of 
the  contract,  in  that  case,  the  defendant  might, 
by  paying  in  sixty  days,  have  avoided  the  pay- 
ment of  everything  but  the  discharge  of  what 
was  previously  due  from  him.  I  have  already 
shown  that  the  defendants  in  this  case  might 
have  done  the  same.  The  case  of  Tfie  North- 
ampton Bank  v.  Allen,  10  Mass.,  284,  is  much 
stronger  than  the  present.  The  plaintiffs 
loaned  a  sum  of  money,  at  a  discount  of  six 
per  cent.,  with  an  agreement,  on  the  part  of 
the  borrower,  to  redeem  with  specie  the  iden- 
tical bank  note*  received  by  him  on  the  loan, 
if  they  should  be  returned  to  the  Bank  during 
the  continuance  of  the  loan,  which  was  for  six 
months  ;  and  also,  to  purchase  of  the  Bank  at 
par,  with  specie,  during  the  loan,  a  certain 
amount  of  the  bank  notes  not  current.  The 
court  considered  this  a  lawful  agreement ; 
that  the  Bank  had  a  right  to  make  arrange- 
ments in  order  to  secure  themselves  against 
what  is  commonly  called  a  run  upon  them  ; 
that  it  was  not  such  a  use  of  their  moneys  and 
effects,  as  is  prohibited  by  their  Act  of  Incor- 
poration, nor  was  the  contract  usurious.  In 
the  last-mentioned  case  the  plaintiffs  received 
the  interest,  and  the  defendant  was  bound  to 
redeem  the  bills  that  returned,  with  specie, 
which  was  precisely  the  same  thing  as  paying 
interest  for  them  if  not  redeemed,  and  so  far  it 
compares  with  this  case.  The  defendant,  in 
addition,  was  bound  to  buy  bank  notes,  not 
current,  at  par,  and  herein  the  cases  are  distin- 
guished. 

*On  the  whole,  I  am  of  opinion  that  [*337 

the  contract  is  lawful,  and  not  tainted  with 
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usury,  and  that,  consequently,  the  plaintiffs 
are  entitled  to  judgment. 

Judgment  for  l/te  plaintiffs. 
Cited  in— 29  N.  Y.,  342^  22  Barb..  128. 


G.  REAB  v.  MOOR. 

Practice — Appeal  from  Justice  Court,  under 
$25  Act — Incorrect  Practice — Not  Ground 
for  Error — Notice  to  Produce  Written  Instru- 
ment before  Justice — Available  on  Appeal — 
Contract  for  Seroices,  when  Entire. 

Where  a  Court  of  Common  Pleas,  on  an  appeal 
from  a  justice's  court,  under  the  Act  to  Extend  the 
Jurisdiction  of  Justices  of  the  Peace  (sess.  41,  ch. 
91),  when  the  cause  came  on  to  be  tried,  required 
the  appellant  to  commence,  and  in  the  first  instance 
to  produce  evidence  to  impeach  the  judgment, 
there  having1  been  a  regular  joinder  in  error  accord- 
ing to  the  rules  of  practice  established  in  that  court. 
Held  that  although  this,  as  being  a  matter  of  prac- 
tice, could  not  be  alleged  for  error  in  this  court,  yet 
that,  according  to  the  just  construction  of  the  Act, 
the  practice  was  incorrect,  and  that  the  appellee 
ought  first  tof?bow  his  right  to  recover,  as  a  plaint- 
iff, in  any  other  case. 

If  a  party  in  the  justice  court,  serves  a  notice  on 
the  opposite  party  to  produce  a  written  instrument, 
or  paper,  at  the  trial  before  the  justice,  or  that  pa- 
rol  evidence  will  be  given  of  its  contents,  and  parol 
evidence  is,  accordingly,  given,  such  notice  is 
available  to  the  party  giving  it,  in  appeal  to  the 
Court  of  Common  Pleas,  to  entitle  liim  to  give 
parol  evidence  in  that  court,  if  the  writing  is  not 
produced. 

Where  the  plaintiff  agreed  to  work  for  the  de- 
fendant for  eight  months,  for  filQl,  or  $13  a  month. 
Held  that  the  contract  was  entire,  and  that  the 
work  for  the  whole  period  was  a  condition  pre- 
cedent, to  he  performed,  before  the  plaintiff  could 
sue  for  his  hire. 

Citations— 6  Johns.,  19 ;  Act,  sess.  41,  ch.  94,  sec- 19; 
13  Johns.,  53;  12  Johns.,  165;  17  Johns.,  72;  5  Bos  & 
P.,  61:  2  Mass.,  147. 

IN  ERROR  to  the  Court  of  Common  Pleas 
of  Washington  Co.  Moor  brought  an  ac- 
tion for  work  and  labor,  &c.,  against  Reab,  in 
a  justice's  court,  and  claimed  $50. 

The  defendant  pleaded  the  general  issue, 
and  a  set-off,  and  the  cause  was  tried  by  a  jury, 
who  found  a  verdict  for  the  plaintiff  fur  $33.72, 
on  which  the  justice  gave  judgment;  and  R. , 
pursuant  to  the  Act,  entitled  "An  Act  to  Ex- 
tend the  Jurisdiction  of  Justices  of  the  Peace," 
appealed  to  the  Court  of  Common  Pleas  of 
Washington  Co.  After  the  appeal  was  filed, 
R.,  the  appellant,  assigned  errors,  and  M. 
joined  in  error,  which  appeared  to  be  the  mode 
of  proceeding  in  such  cases,  according  to  the 
rules  of  practice  established  in  that  court. 
When  the  appeal  came  on  to  be  heard,  the 
appellee  suggested  to  the  court,  that  as  there 
had  been  a  regular  joinder  in  error,  the  appel- 
lant, as  holding  the  affirmative  of  the  issue, 
must  proceed  and  show  error  in  the  judgment 
of  the  justice's  court,  and  the  Court  of  C.  P. 
decided,  accordingly,  that  the  appellant  must 
proceed  and  impeach  the  judgment.  To 
this  opinion  the  counsel  for  the  appellant  ex- 
cepted. 

Josiah  Reab,  a  witness  for  the  appellant, 
«538*]  testified  that  an  *agreement  in  writing 


NOTE.— Contracts—  When  entire— For  services.  See 
M'Millan  v.  Vanderlip,  12  Johns.,  165,  note. 
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had  been  entered  into  between  the  parties,,  as 
to  M's  working  for  R.  during  the  summer  of 
1819.  The  counsel  for  the  appellee  objected  to 
any  parol  proof  being  given  of  the  agreement. 
The  witness  then  stated  that  there  was  a  du- 
plicate of  the  agreement,  and  (hat  both  were 
signed  by  the  parties,  each  keeping  one.  That 
R.  kept  the  one  he  had,  in  the  bar  of  his  tavern. 
The  -witness  had  charge  of  the  bar,  and  one 
day  when  R.  was  absent,  the  mail  came  in, 
and  the  witness  went  to  the  postoffice,  and 
when  he  returned,  he  found  the  door  of  the 
bar  open  and  M.  in  the  bar  room;  and  that 
since  that  time,  both  R.  and  the  witness  have 
searched  for  the  agreement,  but  were  unable 
to  find  it.  That  before  the  trial  of  the  cause 
before  the  justice,  he  served  a'  notice  in  writ 
ing  on  the  counsel  of  M.  that  M.  would  be  re- 
quired, on  the  trial  of  the  cause  before  the 
justice,  to  produce  the  duplicate  of  the  agree- 
ment, or  parol  evidence  would  be  given  of  it. 
The  Court  of  C.  P.  thereupon  decided  that 
the  evidence  and  notice  so  given  were  sufficient 
to  entitle  R.  to  give  parol  evidence  of  the 
agreement,  on  the  trial  of  the  cause  in  that 
court.  To  this  opinion  the  counsel  for  M. 
excepted.  The  witness  then  testified  that 
about  Apr.  1,  1819,  the  parties  made  the  agree- 
ment mentioned,  by  which  M.  "was  to  work 
for  R.  eight  months,  for  which  R.  was  to  pay 
him  $104,  or  $13  per  month;  that  M.  continued 
to  woik  for  R.  until  the  23d  or  24th  of  June, 
following,  when  he  refused  to  work  any  more; 
and  M.  told  the  witness  that  he  would  not 
work  any  more  for  R.,  unless  he  could  make 
another  agreement."  The  witness,  also,  proved 
a  receipt,  in  the  handwriting  of  M.  to  R.,  in 
full  of  all  demands,  up  to  Apr.  1,  1819. 
Another  witness  testified  that  the  evening 
before  M.  quitted  R.'s  house,  he  heard  R. 
speak  very  harshly  to  him,  and  bid  him  leave 
his  house.  Another  witness  testified  that  on 
the  morning  M.  left  R.,  he  demanded  of  R. 
payment  for  the  work  he  had  done,  and  R. 
said  that  he  would  not  pay  him  until  he  ful- 
filled his  contract. 

The  counsel  for  the  appellant  objected  to 
the  right  of  M.  to  recover,  on  the  ground  that 
the  performance  of  the  work  was  a  condition 
precedent,  to  be  performed  on  his  part;  but 
the  court  overruled  the  objection,  and  the 
counsel  for  R.  *excepted  to  the  opinion  [*339 
of  the  court,  who  gave  judgment  for  M.  for 
the  amount  recovered  in  the  justice's  court. 

On  the  return  to  the  writ  of  error,  the 
cause  was  submitted  to  the  court,  on  the  record 
and  bill  of  exceptions,  without  argument. 

WOODWORTH,  J.,  delivered  the  opinion  of 
the  court: 

Moor  commenced  an  action  against  Reab,  in 
a  justice's  court,  and  recovered  judgment. 
The  cause  was  removed  to  the  Common  Pleas 
of  Washington  Co.,  by  appeal,  and  judgment 
was  there  rendered  for  the  appellee. 

After  the  appeal  was  filed,  the  appellant 
assigned  errors,  and  the  appellee  joined  in 
error,  which  is  stated  in  the  bill  of  exceptions 
to  be  according  to  the  rules  of  practice  estab- 
lished in  that  court.  When  the  cause  came 
on  to  be  tried,  the  court  decided  that  the 
appellant  must  proceed  in  the  cause,  and  im- 
peach the  justice's  judgment;  the  counsel  for 
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the  appellant  excepted  to  this  opinion,  and 
then  commenced  the  examination  of  wit- 
nesses 

This  exception  cannot  be  supported;  for  the 
matter  objected  to  reltitrd  to  a  rule  of  practice 
in  that  court,  which  required  the  appellant,  in 
the  first  instance,  to  produce  his  testimony.  It 
may  be  observed  that  such  a  practice  is  novel, 
ami  inconsistent  with  the  spirit  of  the-  Act 
allowing  appeals.  The  court  below  considered 
the  recovery  before  the  justice  as  a  ground, 
jirima  furii',  i<>  recover  in  the  Common  1'lrus. 
and  upon  this  misconstruction,  it  is  probable, 
originated  the  practice  of  assigning  errors, 
and  requiring  the  appellant  to  impeacU  the 
judgment.  Hut  this  is  not  the  true  construc- 
tion of  the  Act.  Where  a  cause  is  removed, 
the  trial  is  on  the  pleadings;  and  by  the  legal 
ir-iimony  exhibited  in  the  court  below,  the 
appellee  must  make  out  a  right  to  recover. 
Hi-  stands  in  the  same  situation  as  a  plaintiff 
in  an  ordinary  case,  excepting  the  restriction 
as  to  the  testimony,  by  which  his  right  is  to  be 
established.  To  require  the  appellant,  who 
Is  really  the  defendant,  to  begin,  may.  prob- 
ably, embarrass  him  in  the  manner  of  conduct- 
ing Ids  defense;  yet,  as  the  rule  does  not  ex- 
clude his  testimony,  nor  touches  the  merits  of 
the  controversy,  but  merely  prescribes  the 
JI4O*]  *form  of  proceeding,  it  cannot  be 
considered  as  error,  to  which  a  bill  of  excep- 
tion lies. 

There  is  another  exception  on  the  part  of  the 
appellant,  taken  to  the  opinion  of  the  court; 
but  before  that  is  considered,  it  is  necessary  to 
determine,  whether  the  evidence  on  which  the 
court  expressed  an  opinion,  was  properly  ad- 
mitted. TTho  judge  here  recapitulated*  the 
evidence.] 

The  agreement  retained  by  the  appellant 
could  not  be  found  on  search.  1  think  the 
proof  satisfactory  as  to  that  point.  Then, 
was  the  notice  to  produce  the  duplicate  before 
the  justice  available  at  the  trial  in  the  Common 
Pleas?  The  notice  was  sufficient  to  call  on 
the  party  to  produce  the  duplicate,  on  the 
trial  before  the  justice.  The  general  rule  is. 
that  where  notice  is  given  to  produce  a  paper 
at  the  trial,  if  the  cause  is  not  tried  at  the 
next  circuit  thereafter,  the  effect  of  the  notice 
is  not  spent,  but  extends  to  the  time  of  trial, 
whenever  it  takes  place.  But  it  is  otherwise, 
if  the  notice  is  special,  and  confined  to  a  par 
ticular  circuit.  (./(i<-X-*>«  v.  ShernuiH,  6  Johns., 
19.)  In  the  present  case,  the  notice  is  confined 
to  a  trial  before  the  justice,  and  may.  there- 
fore, be  called  special.  It  had  no  reference  to 
a  trial  in  any  other  court,  and  could  not  be 
considered  a  notice  applicable  to  the  Common 
Pleas,  unless  the  Statute  authori/.ing  the  re- 
moval of  causes  makes  it  applicable.  When 
a  cause  is  removed,  the  Statute  directs  the 
court  to  proceed  on  the  examination  of  the 
witnesses  named  in  the  return,  who  were 
sworn,  and  testified  before  the  justice,  and  to 
give  judgment  according  as  the  very  right  of 
the  case  shall  appear,  without  regard  to  the 
previous  trial  had  thereon.  (Sess.  41.  ch.  64. 
M«C.  19.)  The  intention  of  the  law  is  that  the 
cause  should  be  heard  in  the  Common  Pleas 
on  the  evidence  that  was  legally  given  before 
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the  justice.  It  is  confined  to  the  same  wit- 
nesses, and  is  substantially  a  new  trial,  on  the 
same  pleadings  and  proofs.  It  follows,  then, 
as  a  consequence,  that  the  notice  to  produce 
the  duplicate,  being  a  gart  of  the  evidence 
before  the  justice,  was  a  valid  notice  in  the 
Common  Pleas;  and  consequently,  this  excep- 
tion was  not  well  taken.  The  witness  testified 
that  about  Apr.  1,  1819,  the  parties  made  an 
agreement  in  writing,  by  which  the  appellee 
*was  to  work  for  the  appellant  eight  [*341 
months,  for  which  the  appellant  was  to  pay 
him  $104.  or  $13  a  month;  that  the  appellee 
continued  his  work  until  the  28d  or  24th  of 
June  following,  when  he  refused  to  work  any 
more,  although  requested.  The  claim  of  the 
appellee  before  the  justice  was  for  services 
rendered  for  the  appellant,  between  Apr.  1, 
1819,  and  June  24,  following.  On  the  part 
of  the  appellee,  proof  was  offered  that  the 
appellant  ordered  the  appellee  to  quit  his 
house  the  evening  before  he  actually  left  it; 
but  whether  this  was  before  or  after  the  appel- 
lee refused  to  work,  does  not  appear,  and 
therefore  is  of  little  importance;  besides,  it 
appears  from  the  testimony  that  the  appellee 
declared  he  would  not  work  any  longer  with 
out  another  agreement;  and  that  in  the  morn- 
ing of  the  day  when  the  appellee  left  the 
appellant,  he  demanded  paymentfor  his  work, 
and  the  appellant  answered  that  he  would  not 
pay  him  until  he  fulfilled  his  contract.  This, 
very  clearly  shows  that  the  appellant  did  not 
wish  to  rescind  the  contract;  but  that  the  ap- 
pellee was  determined  to  continue  no  longer  in 
the  appellant's  service.  The  contract,  then, 
remained  in  full  force.  The  counsel  for  the 
appellant  objected  to  the  right  of  the  appellee 
to  recover,  because  he  had  not  performed  the 
work,  which  was  a  condition  precedent.  The 
court  overruled  the  objection,  to  which  the 
appellant  excepted.  This  is  the  last  point  in 
the  cause. 

The  written  contract  between  the  parties 
was  an  entire  contract  of  hiring  for  eight 
months,  at  a  stipulated  price.  There  was  no 
subsequent  modification,  nor  did  the  appellant 
rescind  on  his  part.  The  action  was.  therefore, 
prematurely  commenced.  The  appellee  had 
no  claim  until  the  expiration  of  eight  months. 
(Thorpe  v.  White  18  Johns.,  58.)  The  work 
was  a  condition  precedent,  to  be  performed 
before  the  appellee  was  entitled  to  payment. 
There  is  no  provision  that  payment  should  be 
made  monthly,  or  otherwise  ;  but  the  appellee 
was  to  work  eight  months,  for  which  the  ap- 
pellant was  to  pay  him  $104,  or  $18  per  month; 
not  $18  at  the  end  of  every  month,  but  the 
entire  sum  of  $104  to  be  paid,  was  to  be  equal 
to  that  rate  of  compensation.  (*12  [*IJ42 
Johns..  103;  .17 'Millan  v.  VanderKp.  17  Johns.. 
72  ;  5  Bos.  &  P..  61  ;  Wtnidington  v.  Oliver,  2 
Mass..  147.) 

On  the  whole,  we  think  this  exception  is  well 
taken,  and  that  the  judgment  of  the  court 
below  must  be  reversed. 

Judgment  recersed. 

Cit«xi  In -5  Den.,  408;  10  N.  Y.,  297  ;  SO  N.  Y., MO. 

«•.*>.  i<7:  3  Keyes.  K53;  4  Trans.  Ann..  458;  24  Rarb..  175; 
37  How.  I»r..  4<57;  a  K.  D.  S.,  1«J,  »75. 
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J.  FORD  v.  STUART. 

Judgment  may  be  Assigned  by  Parol — Assignee, 
the  Maker  of  Note,  Held  by  Judgment  Debtor  as 
Payee— Judgment  Good  Set-Off  against  one 
Receiving  Note  after  Maturity. 

A  Judgment  may  be  assigned  by  parol,  or  writing 
without  seal. 

Where  the  defendant  purchased  a  judgment 
against  O.,  who  then  held,  as  payee,  a  promissory 
note  of  the  defendant,  and  O.  afterwards,  and  after 
the  note  was  due,  transferred  the  note  to  the  plaint- 
iff. Held  that  the  defendant  might  set  off  the  j  udg- 
iii. -in  In  a  suit  brought  by  the  plaintiff,  on  the 
note. 

Citation— 8  Johns.,  153. 

THIS  was  an  action  of  assumpsit  on  a  prom- 
issory n.ote,  dated  July  12,  1817,  made  by 
the  defendant,  for  $200,  payable  to  Obadiah 
Ford,  or  bearer,  Feb.  5,  1818,  with  interest. 
The  cause  was  tried  at  the  Ontario  Circuit,  in 
June  1821,  before  Mr.  Justice  Yates.  The 
plaintiff  proved  the  transfer  of  the  note  to  one 
Vauderbilt,  Apr.  16,  1818,  and  by  Vanderbilt 
to  him,  soon  after.  There  were  three  indorse- 
ments on  the  note,  in  Feb.,  Mar.  and  Apr., 
1818,  of  payments,  leaving  a  balance  of 
$163.43. 

The  defendant,  under  a  notice  given  for  that 
purpose,  offered  in  evidence,  by  way  of  set- 
off,  a  judgment  in  the  Court  of  Common  Pleas 
of  Ontario  Co.,  against  Obadiah  Ford,  in  favor 
of  Adrian  Post,  docketed  May,  2,  1817,  for 
$118.17,  and  an  assignment  of  the  same  judg- 
ment to  the  defendant,  dated  Mar.  30,  1818. 
The  set-off  was  objected  to  by  the  plaintiff's 
counsel,  but  admitted  by  the  judge.  The 
assignment  was  not  under  seal.  The  plaintiff's 
counsel  objected  to  the  proof,  on  the  ground 
that  the  judgment  was  not  described  with  suf- 
ficient certainty,  and  because  the  assignment, 
not  being  sealed,  was  not  sufficient.  The 
plaintiff  proved,  by  Vanderbilt,  that  he  (V.) 
gave  notice  to  the  defendant  Apr.  17,  1818, 
that  he  was  the  holder  of  the  note,  and  de- 
manded payment ;  and  the  defendant  said  he 
had  not  the  money,  and  had  purchased  the  said 
343*]  judgment;  which  he  claimed  as  *a  set- 
off  against  the  note.  The  plaintiff  refused  to 
allow  the  set-off,  and  they  agreed  to  refer  it  to 
Mr.  Campbell,  a  merchant,  who  expressed  his 
opinion  that  the  judgment  could  not  be  set  off. 
The  defendant  then  paid  the  plaintiff  $22, 
which  was  indorsed  on  the  note,  and  he  prom- 
ised to  pay  the  note  as  soon  as  he  could  get  the 
money,  and  asked  indulgence,  which  the  plaint- 
iff consented  to  give  him.  The  defendant, 
afterwards,  said  that  he  was  advised  the  judg- 
ment could  be  set  off,  and  that  he  would  not 
pay  any  more  ;  and  the  note  was,  afterwards, 
transferred  by  V.  to  the  plaintiff.  The  judg- 
ment, with  interest,  was  allowed,  and  deducted 
from  the  amount  of  the  note,  leaving  a  balance 
due  to  the  plaintiff  of  $10.63,  for  which  the 
jury,  under  the  direction  of  the  judge,  found 
a  verdict  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  Clarke,  for  the  plaintiff,  contended : 


NOTE.— Negotiable  paper— Transfer  after  maturity 
—  What  may  ne  set  off,  in  defense,in  action  by  assignee. 
See  Johnson  v.  Bloodgood,  1  Johns.  i  'us..  51,  note. 
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1.  That  the  judgment  was  not  admissible  a» 
a  set-off.    It  was  not  a  case  within  the  Statute. 

2.  That  a  judgment  could  not  be  assigned  by 
parol,  or  writing  not  under  seal. 

8.  That  the  written  assignment,  in  this  case, 
did  not  describe  the  judgment  with  sufficient 
certainly.  It  merely  gave  the  title  in  the 
margin,  without  specifying  any  particulars 
whatever. 

4.  That  there  was  a  parol  submission  as  to 
the  set-off,  and  the  defendant  acquiesced  in 
the  decision  of  the  arbitrator,  and  afterward* 
promised  to  pay  the  note. 

Mr.  J.  C.  Spencer,  contra.  The  note  was- 
past  due  when  it  was  transferred  to  the  plaint- 
iff, who,  therefore,  took  it  subject  to  all  the 
equities  existing  at  the  time  between  the  orig- 
inal parties.  (18  Johns.,  495;  2  Cai.,  368.)  A 
judgment  may  be  set  off  between  the  same 
parties.  (3  Cai.,  190;  14  Johns.,  75.)  Judg- 
ments are  within  the  equity  of  the  Statute.  An 
award  may  be  set  off.  Burgess  v.  Tucker,  5 
Johns.,  105.)  This  court  will  recognize  and 
protect  the  rights  of  assignees.  (2  Johns., 
*Cas.,  260;  8  Johns.,  152.)  In  Martin  [*344 
v.  William,  17  Johns.,  330,  the  court  decided 
that  a  demand  which  had  been  assigned  to  the 
defendant  before  the  commencement  of  the 
suit  might  be  set  off.  The  assignment  of  a 
chose  in  action  need  not  be  by  writing,  or  an 
instrument  under  seal.  Prescot  v.  Hull,  17 
Johns.,  284,  292.)  An  assignment  by  parol  of 
a  bond,  lease  or  mortgage,  for  a  valuable  con- 
sideration, and  delivery,  is  good.  (7  Johns., 
21;  11  Johns.,  538.)  There  has  been  all  the 
delivery,  in  this  case,  of  which  the  thing  was 
susceptible. 

Again  ;  if  this  was  not  a  technical,  it  is,  at 
least,  an  equitable  assignment,  and  that  is  suffi- 
cient to  entitle  it  to  the  protection  of  the  court. 
(16  Johns.,  54;  IWh.,  235;  S.  C.,  5Wh.,27,  7; 
16  Johns.,  54;  5  Johns.,  118;  11  Johns,., 
'488.) 

Per  Curiam.  Two  questions  were  made: 
1.  Whether  the  assignee  of  the  judgment  had 
right  to  set  it  off,  against  the  note,  if  the  judg- 
ment had  been  legally  assigned.  2.  Whether, 
as  in  this  case,  a  judgment  can  be  assigned  by 
writing  without  seal.  On  the  first  point,  it 
appears  that  when  the  defendant  purchased 
the  judgment,  Obadiah  Ford  then  held  this 
note,  as  payee,  against  the  defendant,  as  maker; 
and  it  was  not  indorsed  to  the  plaintiff  until 
several  months  after  it  was  due.  The  plaintiff, 
therefore,  took  the  note  subject  to  all  equity. 
We  think  the  case  of  Tattle  v.  Bebee,  8  Johns. , 
152,  is  decisive  of  the  right  to  set  off  this  judg- 
ment in  favor  of  the  assignee.  The  only 
difference  is,  that  in  that  case  a  bond  was 
assigned,  and  in  this  a  judgment.  We  are, 
also,  clearly  of  opinion  that  a  judgment  may 
be  assigned  without  a  seal.  When  we  speak 
of  it,  in  regard  to  its  assignable  quality,  it  is  a 
mere  chose  in  action.  The  set-off  was,  there- 
fore, properly  allowed  ;  and  the  plaintiff  is 
entitled  to  judgment  for  the  balance  only, 
according  to  the  verdict. 

New  trial  refused. 

Cited  m-5  Wend.,  356:  30  N.  Y.,  87 ;  11  Hun,  487  : 
6  Bos.,  427  ;  2  E.  D.  S.,  309 ;  25  Cai..  544 ;  129  Mass.,  430 ; 
36  Wis.,  266. 
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345*]   *HARTWELL  t>.  ROOT. 

She  riff— Sale  Under  Execution— Levy  Presumed 
Lawfully  Made. 

Where  a  person  is  bound  to  do  a  certain  act,  the 
omission  of  which  would  bo  a  culpable  neglect  of 
duty,  the  performance  of  it  will  be  presumed  unless 
the  "contrary  is  proved. 

As  where  an  execution  against  C.,  was  delivered 
to  a  d  puty-sheriff  in  December,  returnable  the 
third  Tuesday  of  February  following,  and  in  Marob 
C  sold  a  pair  of  horses  of  which  he  was  in  possession 
when  the  execution  was  delivered,  and  until  its  re- 
turn day ;  the  deputy-sheriff,  afterwards,  took  and 
sold  the  horses  at  the  sheriff's  sale  under  the  execu- 
tion. Held,  in  an  action  of  trespass  brought  against 
the  officer,  by  the  purchaser  of  C.,  that  in  the  ab- 
sence of  any  positive  proof,  it  was  fairly  to  be  pre- 
sumed, from  the  circumstances,  that  a  levy  had 
been  lawfully  made  by  the  officer,  before  the  return 
dav  of  the  execution. 

Citations-3  East,  192 :  10  East,  216 ;  Phil  .Ev.,  151  ; 
Peake  Ev.,  5;  Bull.  N.P.,  298;  3  Wils.,  362:  2  Bl.. 
852;  11  Johns.,  517  ;  9  Johns.,  132  ;  17  Johns.,  116,  128. 

IN  ERROR,  to  the  Court  of  Common  Pleas 
of  Ontario  Co.  Root  brought  an  action  of 
trespass  against  Hartwell  in  the  court  below, 
for  taking  and  carrying  away  a  pair  of  horses, 
&c..  belonging  to  R.  The  defendant  plead  not 
guilty.  On  ihe  trial  it  appeared  that  the  de- 
fendant, as  deputy-sheriff,  in  May,  1819,  levied 
on  a  pair  of  horses  in  possession  of  the  plaint- 
iff, and  sold  them  at  the  sheriff's  sale.  The 
plaintiff  proved  that  he  purchased  the  horses 
in  March  previous,  of  David  Conkling,  for 
$190. 

The  defendant  proved  that  he  took  and  sold 
the  horses  as  deputy-sheriff  of  the  County  of 
Ontario,  by  virtue  of  a /?./«.,  issued  out  of  the 
Court  of  C.  P.  against  David  Conkling,  at  the 
suit  of  R.  Hale,  which  execution  was  tested 
Nov.  17, 1818,  and  returnable  the  third  Tuesday 
of  February  following,  and  was  delivered  to 
the  defendant  Dec.  7.  It  was  proved  that  the 
horses  in  question,  from  the  time  of  issuing 
the  execution  until  the  return  day  thereof, were 
the  property  of  Conkling  and  in  his  possession, 
and  that  lie  had  little  or  no  property  besides 
the  horses.  That  soon  after  tjie  horses  came 
into  the  possession  of  the  plaintiff  by  purchase 
from  Conkling,  who  lived  in  the  same  place, 
he  became  wholly  insolvent ;  but  there  was  no 
proof  that  the  plaintiff,  at  the  time  he  pur- 
chased the  horses  of  C.,  knew  of  the  judgment 
and  execution.  The  defendant  also  gave  in 
evidence,  in  bar  of  the  action,  that  an  action  in 
trover  had  been  brought  by  the  plaintiff  for 
the  same  horses  against  one  G.  Lane,  who  re- 
ceived them  from  the  purchaser  at  the  sheriff's 
sale  above  mentioned  ;  that  the  plaintiff  after 
wards,  agreed  with  Lane  that  if  he  would  pay 
the  costs  and  fees  of  counsel  the  action  should 
be  discontinued,  and  Lane  be  forever  dis- 
charged from  the  suit,  which  was  accordingly 
done,  and  a  written  discharge,  dated  July  1, 
1820,  given  to  Lane  from  that  or  any  other  suit 
for  the  same  cause  of  action.  The  counsel  for 
the  defendant  contended  that  the  defendant 
34O*]  was  entitled  to  a  verdict  in  his  *favor, 
on  the  ground  that  a  levy  on  the  horses  by  the 
defendant  during  the  lifetime  of  the  execu- 
tion, was  to  be  presumed  as  the  plaintiff,  in- 
stead of  bringing  an  action  against  the  sheriff, 
in  which  the  defendant  might  have  been  a 
witness  and  have  proved  an  actual  levy,  had 
elected  to  sue  the  deputy,  who  had  the  execu- 
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tion  and  because  the  compromise  and  discharge 
of  the  suit  against  Lane,  which  was  founded 
on  the  plaintiff's  right  of  property  in  the  horses 
w'as  virtually  a  satisfaction  to  the  plaintiff  of 
the  alleged  trespass,  and  ought  to  operate  as  a 
release  of  the  defendant.  But  the  court  direct- 
ed the  jury,  that  the  several  matters  given  in 
vidence  by  the  defendant  were  not  sufficient 
to  bar  the  plaintiff's  action;  and  the  jury  found 
a  verdict  for  the  plaintiff  for  $175.  The  de- 
fendant's counsel  tendered  a  bill  of  exceptions 
to  the  opinion  of  the  court,  on  which  the  writ 
of  error  was  brought. 

Mr.  J.  C.  Spencer,  for  the  plaintiff  in  error, 
contended  : 

1.  That  an  actual  levy  by  the  defendant  on 
the  horses,  during  the  execution,  was  fairly  to 
be  presumed.      It  was  not  necessary  that  the 
officer  should  have  with  him  a  witness  of  the 
levy.     The  levy  is  sufficient  if  notice  of  it  be 
gi  ven  to  the  party.  ( Hartwell  v.  Bisxel.  1 7  J  ohns, 
128;  Cresson  v.  Stout,  Id.,  1 16.)  It  was  the  duty 
of  the  defendant  to  make  the  levy,  and  the  law 
will  presume  that  he  has  done  so,  unless  the 
contrary  is  proved.  (Phil.  Ev..  151.)  In  Jackzon 
v.  Shaffer,  11  Johns.,  513,  517,  the  court  say, 
"  it  nowhere  appears  that  there  had  not  been  a 
levy  ;  and  if  it  were  necessary  the  court,  un4er 
the  circumstances,  would  presume  it  to  have 
been  made." 

2.  But  if  there  was  no  actual  levy,  the  prop- 
erty was  bound  by  the  execution  in  the  hands 
of  the  sheriff.  (Lambert  v.  Paulding,  16  Johns. , 
311  ;  Beals  v.  Allen,  Id.,  363.) 

3.  The  circumstances  proved  show  that  the 
sale  of  the  horses  by  Conkling  was  fraudulent 
as  against  the  execution  creditor. 

Mr.  Kirkl<md,  contra,  insisted  that  there 
must  be  an  actual  levy,  or  some  act  of  posses- 
sion by  the  sjieriff,  such  as  taking  an  inven- 
tory, during  the  life  of  the  execution,  to  show, 
at  *least,  his  intention  to  levy.  But,  [*J54r7 
in  the  present  case,  there  was  not  any  evidence 
of  the  kind  whatever.  Though  the  delivery 
of  an  execution  to  the  sheriff  may  bind  the 
property  of  the  debtor,  it  cannot  effect  a  bona 
fide  purchaser  without  notice  ;  unless  there  has 
been,  also,  an  actual  levy.  (Ilaggerty  v.  Wither, 
16  Johns.,  287.)  The  case  of  Btivx  v.  Ball,  9 
Johns.,  132,  is  very  analogous  to  the  present 
case.  The  court  there  held  that  there  being0 
no  proof  of  any  levy  or  act  of  the  sheriff  what- 
ever, the  bona  fide  purchaser  of  the  cow  in 
question  was  to  be  protected. 

WOODWORTH,  J.,  delivered  the  opinion  of 
the  court : 

The  question  in  this  cause  is,  whether  it  is 
not  to  be  presumed  that  the  defendant  made 
a  levy  on  the  property  of  Conkling. 

The  court  below  decided  that  the  matters 
given  in  evidence  were  not  sufficient  to  bar  the 
plaintiff's  action.  The  officer  acted  under  his 
oath  of  office.  His  duty  required  him  to  make 
a  levy  ;  and  it  does  not  appear  that  Conkling 
had  any  other  property,  besides  the  horses,  to 
satisfy  the  execution.  In  such  a  case,  in  the 
absence  of  positive  proof  and  against  a  public 
officer,  the  circumstances  offered  a  fair  and 
reasonable  presumption  that  a  levy  had  been 
legally  made. 

The  general  rule  is,  that  when  a  person  is 

required  to  do  a  certain  act,  the  omission  of 
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which  would  make  him  guilty  of  a  culpable 
neglect  of  duty,  it  ought  to  be  intended  that 
he  lias  duly  performed  it,  unless  the  contrary 
be  shown.  (3  East,  192  ;  10  East,  216  ;  Phil. 
Ev.,  151.) 

In  an  information  against  Lord  Halifax,  for  re- 
fusing to  deliver  up  the  Rolls  of  the  Exchequer, 
the  prosecutor  was  required  to  prove  the  nega- 
tive, that  he  did  not  deliver  them  up.  (Peake 
Ev.,5;  Buller  If.  P.,  298;  3  East,  192;  3 
Wils.,  362;  2B1.  852.) 

In  Jackxon  v.  Shaffer,  11  Johns.,  517,  the 
sheriff  sold  land  and  executed  a  deed.  The 
defendant  contended  that  the  sale  was  void 
because  it  was  not  shown  that  there  was  apre 
vious  levy.  The  court  said,  "  it  nowhere  ap- 
pears-there  had  not  been  a  levy,  and  if  it  were 
necessary,  they  would,  under  the  circumstan- 
ces of  the  case",  presume  it  to  have  been  done." 
348*]  *The  case  of  Bits*  v.  Ball,  9  Johns.. 
132,  relied  on  by  the  defendant  in  error,  is  not 
analogous.  In  that  case  the  execution  had  lain 
a  year  in  the  sheriff's  hands  ;  the  property  was 
sold  by  the  defendant  in  execution  to  a  bona 
fide  purchaser.  The  sheriff  delayed  selling  on 
the  execution,  because  he  was  instructed  that  a 
compromise  was  pending.  After  the  year, 
however,  lie  proceeded  to  sell ;  and  it  was  held 
that  an  execution  lying  dormant  for  a  year, 
and  without  evidence  of  an  actual  levy,  was 
sufficient  for  third  persons  to  presume  it  satis- 
fied, unless  knowledge  of  an  actual  seizure  was 
brought  home  to  the  purchaser.  The  fact  that 
the  execution  was  dormant  was  sufficient  for 
the  bona  fide  purchaser. 

This  case  does  not  depend  on  the  general 
right  of  the  sheriff  to  retake  the  goods  of  the 
debtor,  removed  after  he  receives  the  execu- 
tion, and  before  the  return  day.  Here  Conk- 
ling  had  possession  until  after  the  return  day; 
and  notification  even  to  his  wife,  of  a  levy, 
would  have  been  sufficient.  (17  Johns.,  116, 
128.) 

A  sheriff  is  not  bound,  at  his  peril,  to  have 
proof  of  a  levy  in  a  case  like  this,  when  the 
person,  who  must  be  presumed  to  have  done 
his  duty,  is  sued,  and  cannot  be  heard  as  a 
witness. 

Judgment  retersed. 

•  Cited  in— 30  Johns.,  568 :  12  Wend..  104 ;  13  Wend., 
563  ;  16  Wend  ,  444 ;  19  Wend.,  337  ;  58  N.  Y.,  375 ;  7 
Lans.,  403;  2  Hun,  56;  3  Hun,  344;  4  Hun,  47:  8 
Barb..  33(5 ;  9  Barb.,  433 ;  10  Barb..  465 ;  4  T.  &  C.,  283 ; 
5T.  &C..  553:  10  Abb.  N.  S.,  133;  6  Duer.,  514;  33 
Super.,  338,  553;  38  Super.,  4 ;  13  Wheat..  69;  5  McLean, 
115;  Olcott,  380:  33  N.  J.L.,458;  54Wis.,  70;  68  Mo., 
431 ;  11  Minn..  90. 
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Libel — C harge  of  Bribery — What  Necessary,  in 
Plea  of  Justification — Plea  Professing  to  be 
Answer  to  Whole  Declaration,  Omitting 
Material  Part,  Bad  on  Demurrer. 

A  plea  in  bar  of  the  plaintiff's  action,  must  be 
certain  to  a  common  intent,  and  direct  and  positive 
In  the  facts  sot  forth,  stating  them  with  all  neces- 
sary certainty. 

In  a  plea  in  justification  of  a  libel,  that  the  sub- 
ject comprehends  multiplicity  of  matter  tending  to 
prolixity,  is  no  excuse  for  general  pleading  ;  nor  is 
It  sufficient  that  the  plea  is  as  general  as  the  charge 
in  the  declaration ;  but  it  ought  to  state  specifically 
the  facts  on  which  the  charge  was  founded,  to  give 
the  defend  tnt  an  opportunity  of  denying,and  taking 
issue  upon  them. 
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As,  where  the  defendant  charged  the  plaintiff, 
being  a  member  of  the  Council  of  Revision,  with 
receiving  money  for  services  rendered  in  procuring 
an  Act  of  Incorporation  to  be  passed,  he  must,  in 
his  plea  of  justification,  state  the  particular  facts 
which  make  out  the  charge,  with  certainty,  so  that 
the  plaintiff  may  take  issue  on  those  very  facts.  A 
plea  which  professes  to  be  an  answer  to  the  whole 
declaration,  but  omits  to  answer  a  material  part,  is 
bad,  on  demurrer. 

Citarions-9  Johns.,  214;  7  Johns.,  75,  264;  1  Chit. 
PL.  240,  509.  510,  516,  519,  596  ;  11  Johns.,  573,  593,  594  ; 
1  T.  U.,  748:  2  Johns.,  433;  3  Johns.,  242;  1  Saund., 
243,  244,  n.  6. 

THIS  was  an  action  for  a  libel.  The  declara- 
tion contained  three  counts.  The  first 
count  stated  that  the  plaintiff  now  is,  and  at 
the  time  of  writing,  printing  and  publishing, 
&c. ,  and  for  a  longtime  before,  had  been,  one 
of  the  Judges  of  the  Supreme  Court,  and  as 
such,  one  of  the  Council  of  Revision,  &c. 

That  the  defendants,  well  knowing.  «fec.,  and 
falsely  and  maliciously  intending.  &c.,  Jan. 
26,  1820,  in  a  certain  newspaper,  entitled  "The 
American,"  No.  95,  falsely,  wickedly  and 
maliciously,  did  devise,  write,  print  and  pub- 
lish, of  and  concerning  the  plaintiff,  and  of 
and  concerning  the  plaintiff  in  his  office  of 
judge,  and  member  of  the  Council  of  Revision, 
a  certain  libel,  &C.,1  setting  forth  the  publica- 
tion with  innuendoes. 

*The  second  count  was  for  publish-  [*35O 
ing,  and  causing  to  be  published,  &c.,  as  in 
the  first  count. 

The  third  count  was  for  devising,  and  pub- 
lishing, and  causing  to  be  published,  a  libel, 
&c.,  as  in  the  second  count. 

*The  defendants  (J.  A.  Hamilton,  [*351 
Johnson  Verplank,  and  Charles  King),  pleaded 
ten  pleas. 

In  the  first  plea,  the  defendants  -say,  that 
before  the  time  *of  devising,  &c. ,  the  f*352 
supposed  libels  mentioned  in  the  declaration, 
and  whilst  the  plaintiff  was  a  judge  of  the 
Supreme  Court,  and  as  such,  one  of  the  Coun- 
cil of  Revision,  an  application  or  petition,  pur- 
porting to  be  made  on  behalf  of  a  portion  (1) 
of  the  Directors  and  Stockholders  of  a  certain 
Company  usually  known  by  the  name  of  the 
Bank  of  the  U.  S.  (the  charter  of  incorporation 
of  which  Company  had  then  lately  expired), 
was  made  aud  presented  to  the  Legislature,  by 

1.— The  publication  was  as  follows :  "  To  the 
public.  We  now  present  you,  in  a  detailed  form, 
the  circumstances  which  have  induced  us  to  speak 
and  think  of  Judye  W.  W.  Van  Ness,  as  a  public 
delinquent.  In  the  course  of  the  narrative,  we 
have  introduced  the  names  of  two  other  persons ; 
one  of  them  was  not,  at  the  time  of  the  first  applica- 
tion, in  any  public  situation,  and  is,  therefore,  less 
amenable  to  your  censure ;  and  the  other,  though 
equal  in  guilt,  has  neither  the  influence  of  public 
station,  nor  commanding  talents,  to  render  his  ex- 
ample contagious. 

In  the  wjnter  of  1812,  two  applications  were  made 
to  the  legislature  of  this  State  for  bank  charters, 
both  purporting  to  be  in  behalf  of  the  Directors  and 
stockholders  of  the  old  U.  S.  Bank.  The  one  set  of 
petitioners  offered  to  the  State  $500,000.  in  specie, 
with  the  pledge  of  loaning  to  it  as  much  more,  at  an 
interest  of  five  per  cent,  when  so  required,  on  condi- 
tion of  obtaining  an  Act  of  Incorporation.  The 
other  petioners,  for  the  like  boon,  offered  to  the 
State  8600,000,  to  be  paid  in  six  annual  installments; 
but  with  more  accurate  knowledge  of  the  impedi- 
ments to  be  surmounted  than  their  rivals,  they 
followed  up  this  offer,  by  the  mission  of  two  expe- 
rienced and  discreet  agents,  to  Albany,  for  the  pur- 
pose of  explaining  the  policy  as  well  as  propriety  of 
giving  a  preference  to  their  suit.  They  were  not 
mistaken ;  the  sense  of  public  duty  yielded  to 
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which  the  said  (1)  applicants  or  petitioners, 
offered  to  pay  the  State  of  N.  Y.,  the  sum  of 
$500,000  in  specie,  and  to  loan  to  the  State, 
when  required,  another  sum  of  $500,000,  at  the 
interest  of  five  per  cent,  per  annum,  provided 
the  Legislature  would  grant  them  a  charter  of 
incorporation;  and  that  another  application  or 
petition,  also  purporting  to  be  made  by,  or  on 
behalf  of  another  portion  (1)  of  the  Directors 
and  Stockholders  of  the  said  Company,  was 
also  made  and  presented  to  the  Legislature  ; 
by  which  they,  the  last- mentioned  (1)  appli- 
353*]  cants  *or  petitioners,  offered  to  pay  to, 
and  for  the  use  of  the  State,  the  sum  of 
$600,000,  in  six  annual  installments,  provided 
the  Legislature  would  grant  them  an  Act  of 
Incorporation  under  the  style  and  name  of  the 
President,  Directors  and  Co.  of  the  Bank  of 
America. 

That  the  last-mentioned  applicants  (1)  or 
petitioners,  sent  and  dispatched  two  agents  (1) 
to  Albany,  on  their  part  and  behalf,  to  solicit, 
obtain  and  procure  an  Act  of  Incorporation  to 
be  granted  them  ;  and  the  plaintiff,  then 
being  such  judge  of  the  Supreme  Court,  and 
member  of  the  Council  of  Revision,  and  one 
Jacob  R.  Van  Rensselaer,  then  being  a  repre- 
sentative of  the  County  of  Columbia,  in  the 
House  of  Assembly,  and  one  Elisha  Williams, 
were  strenuous  advocates  for  the  granting 
such  Act  of  Incorporation  to  the  last-men- 
tioned applicants  or  petitioners  ;  and  the  influ- 
ence and  standing  of  the  plaintiff ,  Elisha  Will- 
iams and  Jacob  R.  Van  Rensselaer,  were  most 
openly  exerted  to  procure  the  granting  of  such 
Act.  they,  the  said  agents,  then  and  there 
using  and  employing  corrupt  means  (2)  to 
carry  through  and  obtain  such  charter  ;  and 
afterwards,  notwithstanding  much  opposition 
to  the  application,  and  notwithstanding  the 
Legislature  had  been  prorogued  by  the  Gov- 
ernor, on  the  express  ground  that  corrupt 

stronger  considerations.  The  institution  making 
the  least  beneficial  offers  to  the  State  prevailed.  And 
the  Bank  of  America,  notwithstanding  its  contin- 
gent and  very  uncertain  boons,  in  opposition  to  the 
Immediate  payment  in  specie,  promised  by  the 
other  applicants, was  incorporated.  This  bare  recital 
of  the  transaction  is  conclusive,  as  to  the  means  by 
which  it  was  accomplished.  Mr.  W.  W.  Van  Ness 
was  then,  as  he  now  remains,  a  judge  of  the  Supreme 
Court,  and  consequently  a  member  of  the  Council 
of  Revision.  Jacob  R.  Van  Rensselaer  was  in  the 
Assembly,  from  Columbia  County,  and  Elisha 
Williams,  from  the  same  county,  attended  in  the 
lobby  of  the  House,  a  self  elected  representative. 
These  three  persons  were  strenuous  advocates  for 
chartering  the  Bank  of  Am.;  the  influence  of  their 
standing  and  talents  was.perhaps.essential  to  its  suc- 
cess, and  they  wen-  most  openly  exerted  to  promote 
it.  Notwithstanding"  much  opposition,  and  the 
prorogation  of  the  Legislature,  on  the  express 
ground  of  the  corrupt  practices  made  use  of  to 
carry  through  that  charter,  it  was  finally  obtained. 
The  war  with  Great  Britain,  however,  having 
intervened,  it  was  soon  found  that  the  capital  of 
the  Bank  (six  millions)  was  too  large,  and  the  bonus 
too  oppressive,  to  realize  the  hopes  of  profit  enter- 
tained by  its  projectors. 

The  same  means,  therefore,  which,  in  1812,  had 
secured  a  preference  of  it,  over  a  rival  institution 
offering  greater  inducements  to  the  State,  were 
again  resorted  to,  in  1813,  in  order  to  obtain  a  reduc- 
tion of  its  capital  and  bonus:  and  they  were  equally 
successful.  The  Legislature  gave  up  $500,000  of  the 
$fiOO,000  promised  by  the  Bank,  and  the  Council  of 
Revision  concurred  in  the  Act ! ! !  The  capital,  at 
the  same  time,  was  reduced  to  four  millions. 

For  these  double  services,  it  was  stipulated,  on 
behalf  of  Messrs.  Van  Ness,  Williams,  Van  Hensse- 
laer,  all  of  Columbia  Co.,  that  the  Bank  of  Columbia, 
in  which  they  were  interested,  and  of  which  the 
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practices  had  been  made  use  of  (3)  to  carry 
through,  and  procure  from  the  Legislature  an 
Act  of  Incorporation  ;  yet,  they,  the  said  last- 
mentioned  applicants  or  petitioners,  and  their 
associates  and  successors,  on  June  2,  1812, 
were,  by  an  Act  of  the  Legislature,  created  a 
body  politic  and  corporate,  as  a  Bank,  and  for 
banking  purposes,  with  the  capital  of  $6,000,- 
000,  by  the  name  of  the  President,  Directors 
and  Co.  of  the  Bank  of  Am.,  and  the  applica- 
tion or  petition  of  the  first-mentioned  appli- 
cants or  petitioners  was  withdrawn  by  them, 
in  despair  of  succeeding  in  their  application. 

That  on  Feb.  1,  1813,  the  President,  Direct- 
ors and  Co.  of  the  Bank  of  Am.,  made  and 
presented  an  application  or  petition  to  the 
Legislature,  praying  to  be  discharged  from 
the  payments  to  the  State  of  the  sum  of  money 
offered  to  be  paid,  as  the  consideration  for  the 
granting  of  the  said  Act  of  Incorporation, 
and  that  in  lieu  and  discharge  thereof,  the 
Legislature  would  accept  of  the  *sum  [*354 
of  $100,000  ;  and  that  the  capital  stock  of  the 
Bank  of  Am.  might  be  reduced  to  $4,000,000  ; 
and  the  Legislature,  Mar.  20,  1813,  did  reduce 
the  amount  of  the  sum  offered  to  be  paid 
as  aforesaid,  to  $100,000,  and  the  capital  to 
$4,000,000,  and  did  pass  an  Act  for  those 
purposes,  to  which  the  Council  of  Revision 
assented,  the  plaintiff  then  being  a  member  of 
the  Council,  and  voting  for  the  said  Act  becom- 
ing a  law. 

That  both  before  and  after  the  prorogation 
of  the  Legislature  as  aforesaid,  and  both 
before  and  after  the  passing  of  the  Act  of 
Incorporation,  and  before  the  passing  of  the 
Act  reducing  the  sum  of  money  offered  as 
aforesaid  to  be  paid  to  the  State,  and  reducing 
the  amount  of  the  capital  of  the  Bank,  divers 
corrupt  means  were  used  and  employed  by  the 
applicants  or  petitioners,  and  by  their  agent  or 
agents,  to  procure  the  passing  of  the  Act  of 

two  latter  were  directors,  should  have  a  credit, 
during  fifteen  years,  with  the  Bank  of  Am.,  for 
8150,000.  On  the  sums  advanced  in  virtue  of  this 
credit,  the  Bank  of  Columbia  was  either  t9  pay  six 
•percent,  interest  to  the  Bank  of  Am.,  of  which  three 
per  cent,  was  afterwards  to  be  refunded  to  the  three 
above  named  persons,  or  the  Bank  of  Am.  was,  in 
reality,  only  to  receive  three  per  cent,  interest  on 
any  sums  thus  advanced,  whatever  rate  of  interest 
was  to  have  been  paid  by  the  Bank  of  Columbia. , 
To  this  part  of  the  narrative  there  are  two  versions 
above  given ;  and  though  we  strongly  incline  to  the 
truth  of  the  first,  we  have  thought  it*best  to  state 
both,  and  the  more  so,  as  the  nature  of  the  transac- 
tion is  very  little  varied,  whichever  be  the  true 
one.  To  secure  the  Bank  of  Am.  for  this  credit,  the 
Bank  of  Columbia  was  to  execute  its  annual  bond, 
to  which  was  to  be  added  the  personal  bond  of  these 
individuals  already  named.  The  above  agreement 
made  with  the  agents  of  the  Bank  of  Am.,  when 
submitted  to  the  Board  of  Directors,  was  opposed, 
as  equally  unjust  and  dishonorable.  After  some 
delay,  a  commutation  was  offered  and  accepted,  in 
virtue  of  which  $20,000  were  paid  to  Mr.  Williams, 
for  himself,  Van  Ness  and  Van  Rensselaer,  on  con- 
dition of  either  renouncing,  as  the  case  may  be,  the 
return  of  three  per  cent,  interest,  on  the  sums  ad- 
vanced to  the  Bank  of  Columbia,  or  that  the  inter- 
est paid  by  the  Bank  of  Columbia,  should  thence- 
forth be  six,  instead  of  three  per  cent.  The  Bank  of 
i  Columbia  has,  to  this  day,  its  credit  with  the  Bank 
I  of  Am.,  on  payment  of  six  per  cent,  interest.  And 
Mr.  Williams  did  receive  the  $20,000.  With  this 
i  money  in  his  keeping,  he  returned  to  Hudson,  and 
showed  so  little  disposition  to  a  division,  that  his 
coadjutors  became  alarmed  for  their  shares,  and 
even  talked  of  exposing  him  :  and  it  was  not  until 
after  Mr.  Williams  had  compelled  them  to  acquiesce 
in  the  admission  of  a  fourth  person,  whom  we 
forbear  to  name,  to  an  equal  division  of  the  spoil , 
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Incorporation,  and  by  the  President,  Directors 
and  Co.  of  the  Bank  of  Am.,  and  by  their 
agent  or  agents,  to  procure  the  passing  of  the 
Act  reducing,  &c.  -r  that  is  to  say,  *  *  they,  the 
said  applicants  or  petitioners,  or  their  agent  or 
agents,  and  they,  the  said  President,  Directors 
and  Co.  of  the  Bank  of  Am.,  when  so  incor- 
porated as  aforesaid,  or  their  agent  or  agents 
<4),  paid  and  caused  to  be  paid  to  divers  per- 
sons, divers  large  sums  of  money,  to  be  em- 
ployed by  them  in  and  about  the  soliciting, 
obtaining  and  procuring  of  the  passing  of 
the  before-mentioned  Acts  of  the  Legislature  ; 
that  is  to  say,  to  A.  B.,  &c.  (persons  whose 
names  are  stated  in  the  plea),  the  sum  of  $250,- 
000,  and  to  divers  other  persons  (4)  the  sum  of 
other  $250,000  ;  which  sums  they,  the  said  per- 
sons to  whom  they  were  paid,  and  caused  to  be 
paid  as  aforesaid,  used,  laidoutand  expended 
<5),  in  procuring,  soliciting  and  purchasing  the 
votes  and  influence  of  C.  D.,  &c.  (certain  per- 
sons named  in  the  plea),  then  being  members 
of  the  Legislature,  and  of  divers  other  per- 
sons, being  members  of  the  said  Legislature 
(5),  in  favor  of  the  passing  of  the  said  Acts  ; 
and  further,  that  the  said~  several  persons  to 
whom  the  said  several  sums  of  money  had 
been  paid,  or  caused  to  be  paid  as  aforesaid, 
and  other  the  agent  or  agents  of  the  said  last- 
mentioned  applicants  or  petitioners,  and  of  the 
said  President,  &c.,  of  the  Bank  of  Am., 
when  so  incorporated  as  aforesaid  (6),  offered 
355*]  *and  attempted  to  pay,  hire,  bribe  and 
corrupt  E.  F. ,  <fcc.  (certain  persons  particularly 
named),  members  of  the  Legislature,  and 
divers  other  persons  also  being  members  of 
the  said  Legislature  (6),  to  give  and  exert  their 
votes  and  influence  in  favor  of  the  passing  of 
the  said  Acts ;  and  further,  that  in  order  to 
secure  the  influence  of  Elisha  Williams,  and 
of  one  Theron  Rudd,  the  last-mentioned  appli- 
cants or  petitioners,  or  their  agent  or  agents 
(7),  did  promise  and  agree  to  grant,  and  the 

upon  the  express  ground  of  this  fourth  person 
liuviuy  rendered  equal  services  in  obtaining1  the 
charter,  that  he  would  consent  to  its  distribution. 
The  $30,000  were  then  diA-ided,  as  follows :  to  Mr. 
Williams,  85,000;  to  Mr.  Williams,  as  creditor  for  the 
fourth  person,  $5,000;  to  Judge  Van  Ness,  member 
of  the  Council  of  Revision,  $5,000.  and  to  Jacob  R. 
Van  Rensselaer,  member  of  the  Assembly,  $5,000. 

Upon  this  statement  of  facts,  we  rest  our  defense 
of  the  charges  of  delinquency,  which  we  have 
brought,  and  here  distinctly  repeat,  against  Judge 
W.  W.Van  Ness.  In  some  unimportant  particulars 
we  may  be  incorrect,  but  all  the  essential  parts  are 
susceptible  of  conclusive  proof.  This  we  are  pre- 
pared to  produce  to  the  Legislature,  should  they 
feel  it  their  duty  to  inquire  into  the  charges;  or, 
should  the  accused'  appeal  in  his  defense  to  the 
laws  of  our  country,  we  are  there|ready  to  establish 
the  truth  of  our  assertions.  Until  brought  before 
a  competent  tribunal,  we  absolutely  decline  all  dis- 
cussion on  this  subject,  and  leave  the  authority  due 
to  our  assertions  to  be  decided  by  the  circumstances 
under  which  they  are  made,  and  the  probable 
motives  and  objects  of  those  who  made  them. 

A  public  accusation,  preferred  without  responsi- 
bility, and  for  unjustifiable  purposes,  would  be 
-entitled  to  but  little  consideration  ;  but  when  urged 
by  those  who  have  no  apparent*  end  of  personal 
interest  to  attain,  nor  feelings  of  personal  animosity 
to  gratify ;  who  risk  property  and  character  in  the 
fulfillment  of  a  duty,  hazardous  in  its  execution, 
and  doubtful  in  its  consequences,  it  should  be  sup- 
posed to  be  grounded  on  a  full  knowledge,  and  with 
a  fair  development  of  the  truth.  This  justice  we 
•ask,  because  we  apprehend  that  our  charges  in 
detail  will  be  met  as  they  were  in  the  aggregate,  by 
bold  denial,  or  partial  explanation  ;  and  we  would 
prepare  the  public  mind  against  a  course  which  is 
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President,  &c.,  of  the  Bank  of  Am.,  when 
incorporated,  did  thereafter  grant  to  a  certain 
incorporated  company,  known  by  the  name  of 
the  President,  &c.,  of  the  Middle  District 
Bank,  in  which  Bank  Williams  and  Rudd 
were  largely  interested,  a  loan  or  credit  of 
$200,000,  for  the  term  of  fifteen  years,  at  six 
per  cent,  per  annum;  and  further,  that  the  said 
applicants  or  petitioners,  or  their  agent  or 
agents,  and  the  President,  &c.,  of  the  Bank  of 
Am.,  or  their  agent  or  agents,  paid  and  caused 
to  be  paid,  to  divers  other  persons,  and  prom- 
ised and  agreed  to  pay,  and  to  lend  and 
advance  to  divers  other  persons,  divers  other 
large  sums  of  money  (8),  in  consideration  of 
the  services  theretofore  rendered,  and  there- 
after to  be  rendered  in  the  premises,  and  used 
and  employed  various  other  corrupt,  improper 
and  unlawful  means  (9)  in  the  procuring  of 
the  passing  of  the  said  Acts  of  the  Legislat- 
ure.** 

That  before  the  passing  of  the  said  Acts  of 

the  Legislature,  Elisha  Williams  and  Jacob  R. 

Van  Rensselaer  were  two  of  the  Directors  and 

Stockholders,  and  respectively  owned   some 

|  part    of    the   stock    of    a    certain    incorpor- 

i  ated  Company,  known  by  the  name  of   the 

President,  Directors  and  Co.  of  the  Bank  of 

j  Columbia  (10). 

[That  before  the  passing  and  enactment  of 
I  the  said  several  Acts  of  the  Legislature,  to 
|  wit :  Feb.  1,  1812,  it  was  promised  and  agreed 
i  by  a  certain  person,  or  certain  persons,  being 
j  the  agent  or  agents  of  the  applicants  or  peti- 
i  tioners,  for  the  said  Act  of  Incorporation,  to 
;  and  with  the  plaintiff,  Williams  and  Van 
j  Rensselaer,  or  to  and  with  one  or  more  of 
them;  on  the  behalf  of  himself,  or  themselves, 
!  and  on  the  behalf  of  the  other  or  others  of 
i  them  (11),  that  if  the  said  applicants  should 
'  obtain  an  Act  of  Incorporation  with  their  aid, 
j  the  President,  &c.,  of  the  Bank  of  Columbia, 
1  of  *which  Williams  and  Van  Rensse-  [*356 

not  calculated  to  promote  the  public  interest,  by 
elucidating  truth. 

The  proper  tribunal  is  open  to  the  aggrieved,  and 
we  invite  him  to  accompany  us  thither,  and  submit 
his  character,  with  ours,  to  its  decision.  If  we  know 
ourselves,  this  charge  is  not  preferred  through 
malice,  or  personal  hostility.  In  the  possession  of 
the  facts,  we  have  withheld  their  publication,  in  the 
hope  that  Judge  Van  Ness,  from  a  sense  of  self 
interest,  if  not  regard  to  the  public,  would  spare  us 
the  pain  of  so  doing,  by  abstaining  from  an  interfer- 
ence in  politics,  foreign  to  the  duties,  and  degrading 
to  the  character,  of  his  station :  but  he  has  decided 
otherwise,  and  though  it  may  have  been  compatible 
with  our  sense  of  justice,  or,  at  least,  of  mercy,  to 
have  spared  the  penitent  offender,  it  is  neither 
reconcilable  with  the  responsibility  we  have  as- 
sumed, nor  a  due  regard  to  our  own  characters,  to 
behold  with  indifference,  while  we  have  the  power 
to  check,  the  continued  machinations  of  this  hard- 
ened and  corrupt  politician.  That  power,  unless 
we  greatly  misjudge  the  state  of  public  feelings,  and 
of  public  morals,  we  certainly  possess ;  and  in  its 
exertion  for  beneficial  purposes,  and  on  public 
grounds,  we  have  a  right  to  anticipate  the  counten- 
ance and  support  of  an  honorable  community.  If  it 
does  not  result  in  an  unavoidable  inference  from 
the  facts  we  state,  that  Judge  Van  Ness,  a  member 
of  the  Council  of  Revision,  did  take  money  for 
services  rendered,  in  procuring  the  enactment  of 
the  law  incorporating  the  Bank  of  Am.,  we  have 
mistaken  the  nature  of  evidence,  and  the  connec- 
tion between  cause  and  effect.  But  if  this  infer- 
ence be  unavoidable,  then  it  is  a  public  benefit  to 
drag  such  a  offender  from  the  Bench :  and  the 
enterprise,  in  proportion  as  it  is  painful  and  hazard- 
ous, must  derive  its  support  and  reward  from  public 
approbation." 
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laer  were  two  of  the  Directors  and  Stockhold- 
ers as  aforesaid  (10),  should,  for  the  period  of 
fifteen  years,  have  a  credit  with  the  President, 
&c.,  of  the  Bank  of  Am.,  when  incorporated, 
to  the  extent  of  $150,000,  the  Bank  of  Colum- 
bia paying  interest  to  the  Bank  of  Am.,  when 
incorporated  as  aforesaid,  on  the  several  and 
respective  sums  thereafter,  by  virtue  of  the 
said  credit,  to  be  lent  and  advanced  by  the 
Bank  of  Am.  to  the  Bank  of  Columbia,  at  the 
rate  of  six  per  cent,  per  annum;  and  that  in 
order  to  secure  the  Bank  of  Am.  when  incor- 
porated as  aforesaid,  the  repayment  of  the 
several  sums  of  money,  with  interest  at  the 
rate  aforesaid,  thereafter  to  be  lent  to  the  Bank 
of  Columbia,  the  Bank  of  Columbia  should, 
in  each  and  every  year,  deliver  to  the  Band  of 
Am.,  when  incorporated  as  aforesaid,  the  bond 
or  obligation  of  the  major  part  of  the  persons, 
then  being  the  Directors  of  the  Bank  of  Co- 
lumbia, for  the  amount  of  I  he  said  credit;  and 
it  was  further  promised  and  agreed  by  the 
agent  or  agents  aforesaid,  to  and  with  the 
plaimiir,  Williams  and  Van  Rensselaer,  or  to 
and  with  one  or  more  of  them,  on  behalf  of 
himself  or  themselves,  and  on  the  behalf  of 
the  other  or  others  of  them  (11),.  that  of  the 
sum  or  sums  of  money  to  be  paid  by  the  Bank 
of  Columbia,  as  and  for  the  interest  at  the  rate 
aforesaid,  the  one  half  part  thereof  should  be 
paid  over  by  the  said  President,  &c.,  of  the 
Bank  of  Am.,  when  incorporated  as  aforesaid, 
to  the  said  plaintiff,  WiHiams  and  Van  Rens- 
selaer, or  to  some  or  one  of  them,  for  the  use 
and  benefit  of  himself  or  themselves,  and  for 
the  other  or  others  of  them.]  (11) 

That  May  18,  1813,  the  said  agreement  and 
arrangement  made  by  the  plaintiff,  Wfiliams 
and  Van  Heusselaer,  or  by  some  or  one  of 
them  for  them  all,  or  by  soine  other  person  or 
persons  acting  in  their  behalf,  with  the  agents 
for  the  applicants  for  the  incorporation  of  the 
Bank  of  Am.,  was  submitted  (12)  to  the 
Board  of  Directors  of  the  Bank  of  Am.,  that 
is  to  say,  to  the  President  and  Directors  of  the 
Bank  of  Am.,  and  the  said  agreement  being 
then  and  there  opposed,  by- certain  of  the 
Directors  (12)  of  the  Bank  of  Am.,  as  unjust 
and  dishonorable,  after  some  delay,  the  Presi- 
357*]  dent  and  Directors  last  aforesaid,  Of- 
fered to  pay  to  Williams,  for  and  on  account 
of  himself,  the  plaintiff  and  Van  Rensselaer, 
the  sum  of  $20,000,  on  condition  that  the 
plaintiff,  Williams  and  Van  Rensselaer,  would 
exonerate  and  discharge  the  Bank  of  Am. 
from  the  payment  to  them  of  the  one  half  part 
of  the  sum  or  sums  of  money  to  be  paid  as 
aforesaid,  by  the  Bank  of  Columbia,  as  and 
for  the  interest  at  the  rate  aforesaid,  on  the 
several  and  respective  sums  of  money  to  be 
lent  and  advanced  by  the  Bank  of  Am.  to 
the  Bank  of  Columbia,  in  pursuance  of  the 
aforesaid  agreement  or  arrangement  ;  and  the 
said  offer  of  the  President,  &c.,  of  the  Bank 
of  Am.,  on  the  condition  aforesaid,  being 
then  and  there  accepted  and  acceded  to  by 
Williams,  on  the  part  and  behalf  of  himself, 
the  plaintiff,  and  Van  Rensselaer,  the  Bank 
of  Am.,  paid  to  Williams,  for  himself,  Van 
Rensselaer  and  the  plaintiff,  the  sum  of  money 
last  aforesaid  (12):  and  the  Bank  of  Columbia 
hitherto,  and  at  all  times  since,  have  possessed 
the  aforesaid  credit  for  $150,000,  subject  to 
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the  payment  of  interest  on  the  sums  of  money, 
from  time  to  time  advanced,  at  the  rate  of  six 
per  cent,  per  annum. 

That  Williams  went,  and  proceeded  to  and 
arrived  at  Hudson,  with  the  said  $20,000,  in 
his  possession  and  keeping,  and  then  and  there 
showed  so  little  disposition  to  distribute  and 
pay  to  the  plaintiff  and  Van  Rensselaer  the 
respective  parts  or  portions  which  they  claimed 
thereof,  that  the  plaintiff  and  Van  Rens- 
selaer became  alarmed,  and  threatened  to 
expose  Williams  ;  nor  would  Williams  consent 
to  divide  and  distribute  the  said  sum  of  money, 
until  the  plaintiff  and  Van  Rensselaer  had  con- 
sented that  a  fourth  person  (13)  should  be  ad- 
mitted to  an  equal  participation  in  the  said 
sum  orf  money  with  the  phiinliff  and  Williams 
and  Van  Rensselaer,  he,  Williams,  pretending 
and  expressly  alleging  that  the  said  fourth  per- 
son had  rendered  equal  services  in  procuring 
the  charter  of  incorporation  of  the  Bank  of 
Am. 

That  the  said  sum  of  $20,000  was  divided 
and  distributed  by  Williams,  between  and 
among  the  plaintiff,  Williams  and  Van  Rens- 
selaer, in  such  a  manner  that  Williams  took, 
retained  and  appropriated  to  himself,  in  his 
own  *name  and  right,  a  large  part  or  [*I358 
portion  thereof,  to  wit :  the  sum  of  $5,000,  and 
also  took,  retained  and  appropriated  to  himself, 
as  the  creditor  of  the  above-mentioned  fourth 
person,  another  large  part  or  portion  thereof, 
to  wit :  the  sum  of  $5,000  ;  and  also,  then  and 
there,  paid  to  the  plaintiff,  jhen  and  there 
being  such  judge  of  the  Supreme  Court,  and 
member  of  the  Council  of  Revision  as  afore- 
said, another  large  part  or  portion  thereof,  to 
wit  :  the  sum  of  $5,000,  which  said  last  men- 
tioned sum  of  money  was  paid  to  the  plaintiff, 
then  being  one  of  the  judges  of  the  Supreme 
Court,  and  member  of  the  Council  of  Revision, 
and  by  him  received,  for  his  services,  in  pro- 
curing the  passing  and  enactment  of  the 
several  Acts  of  the  Legislature,  hereinbefore 
mentioned  ;  and  that,  also,  Williams  paid  unto 
Van  Rensselaer  another  large  part  or  portion, 
to  wit :  $5,000  for  which  reason  the  defend- 
ants, on,  &c.,  did  devise  &c..  the  said  sup- 
posed libel,  &c. 

Second  Plea.  The  second  plea  was  like  the 
first,  except  the  paragraph  in  a  parenthesis,  in- 
stead of  which  this  plea  staled  :  That  before 
the  passing  and  enactment,  of  the  said  several 
Acts  of  the  Legislature,  to  wit :  Feb.  1,  1812, 
it  was  promised  and  agreed  by  a  certain  per- 
son, or  certain  persons,  then  and  there  being 
the  agent  or  agents,  for  the  said  Act  of  Incor- 
poration, to  and  with  the  plaintiff,  Williams 
and  Van  Rensselaer,  or  to  and  with  one  or 
more  of  them,  on-the  behalf  of  himself  or  them- 
selves, and  on  the  behalf  of  the  other  or  others 
of  them  (11),  that  if  the  said  appli<  smts  should 
obtain  an  Act  of  Incorporation  with  their  aid, 
the  President,  &c.,  of  the  Bank  of  Columbia, 
of  which  Williams  and  V.  R.  were  two  of  the 
Directors  and  Stockholders  (10),  should,  for 
the  period  of  fifteen  years,  have  a  credit  with 
the  Bank  of  Am.,  to  the  extent  of  $150,000  ; 
that  upon  the  several  and  respective  sums  of 
money  thereafter  to  be  lent  and  advanced,  to 
the  Bank  of  Columbia,  by  virtue  of  such 
credit,  the  Bank  of  Columbia  should  pay  to 
the  Bank  of  Am.,  when  incorporated,  to  and 
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for  the  sole  use  and  benefit  of  the  B.  of  A., 
interest  at  the  rate  of  three  per  cent,  per  annum, 
and  to  the  plaintiff,  W.  and  V.  R.,  or  to  some 
or  one  of  them,  to  and  for  the  use  of  himself 
or  themselves,  and  of  the  other  or  others  of 
3.59*]  them  (14),  such  ^further  and  other  rate 
of  interest  as  might  thereafter  be  agreed  upon, 
by  and  between  the  Bank  of  Columbia  and  the 
plaintiff,  W.  and  V.  R,  to  and  for  the  sole  use 
and  benefit  of  the  plaintiff,  W.  and  V.  R;  and 
that  in  order  to  secure  to  the  Bank  of  Am.  the 
repayment  of  the  several  and  respective  sums 
of  money,  with  interest  at  the  rate  aforesaid, 
thereafter  to  be  lent  and  advanced,  by  the  B. 
of  A.  to  the  Bank  of  Columbia,  the  Bank  of 
Columbia  should,  in  each  and  every  year, 
deliver  to  the  B.  of  A.,  the  bond  or  obligation 
of  the  major  part  of  the  persons  then  being  the 
Directors  of  the  Bank  of  Columbia,  for  the 
amount  of  the  said  credit,  with  the  interest  to 
accrue  thereon,  at  and  after  the  rate  last  afore- 
said. 

Third  Plea.  The  third  plea  resembled  the 
first,  except  that  it  alleged,  that  after  the 
passing  of  the  Act  of  Incorporation,  and  prior 
to  the  passing  of  the  Act  reducing  the  capital, 
&c.,  it  was  promised  and  agreed,  by  a  certain 
person  or  certain  persons,  being  the  agent  or 
agents  of  the  B.  of  A.,  to  and  with  the  plaint- 
iff, W.  and  V.  R.  or  to  and  with  one  or  more 
of  them,  on  the  behalf  of  himself  or  them- 
selves, and  on  the  behalf  of  the  other  or  others 
of  them  (11),  that  in  consideration  of  the  serv- 
ices, theretofore  rendered  and  performed  by 
the  plaintiff.  W.  and  V.  R,  in  and  about  the 
Act  of  Incorporation,  and  in  consideration  that 
they  should,  thereafter,  use  and  employ  their 
aid,  exertions  and  influence,  in  and  about  the 
procuring  of  the  granting  of  the  petition,  for 
the  reduction  of  the  amount  offered  to  be  paid 
to  and  for  the  use  of  the  State  of  N.  Y.,  and 
reducing  the  capital  stock  of  the  B.  of  A.,  the 
Bank  of  Columbia,  of  which  W.  and  V.  R, 
were  then  two  of  the  Directors,  should  have  a 
credit.  &c.,  as  in  the  first  plea. 

Fourth  Plea.  The  fourth  plea  resembled 
the  second,  except  alleging,  that  intermediate 
to  the  passing  of  the  two  acts,  it  was  promised 
and  agreed  by  a  certain  person  or  certain  per- 
sons, being  the  agent  or  agents  of  the  B.  of  A., 
to  and  with  the  plaintiff,  W.  and  V.  R,  or  to 
and  with  one  or  more  of  them,  on  the  behalf 
of  himself  or  themselves,  and  in  behalf  of  the 
other  or  others  of  them  (11),  and  in  considera- 
tion, &c.,  as  in  the  third  plea,  and  stating 
the  agreement  in  the  same  manner  as  in  the 
second. 

3OO*J  *  Fifth  Plea.  The  fifth  plea  alleged 
that  Mar.  20,  1813,  it  was  promised  and  agreed 
by  a  certain  person  or  certain  persons,  being  the 
agent  or  agents  of  the  Bank  of  Am.,  &c.,  as  in 
the  fourth  plea,  that  in  consideration  of  the  aid, 
exertions,  and  co-operation  as  aforesaid,  ren- 
dered by  the  plaintiff,  W.,  and  V.  R..  in  and 
about  the  procuring  of  the  passing  of  the  Act 
of  Incorporation,  and  of  the  Act  reducing  the 
sum  of  money  offered  to  be  paid  to  the  State 
of  N.  Y.,  and  also  reducing  the  capital  stock 
of  the  Bank  of  Am.,  the  Bank  of  Columbia, 
of  which  W.  and  V.  R.,  were  two  of  the 
Directors  and  Stockholders,  &c.  In  other 
respects,  this  plea  resembled  the  first. 

Sixth  Plea.  The  sixth  plea  stated  the  agree- 
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ment  to  have  been  made  at  the  time,  and  on 
the  consideration  mentioned  in  the  fifth  plea, 
and  in  other  respects  corresponded  with  the 
second. 

itetenth  Plea,.  The  seventh  plea  resembled 
the  fifth,  except  that  between  the  allegation 
that  W.  and  V.  R.  were  two  of  the  Directors 
and  Stockholders  of  the  Bank  of  Columbia, 
and  the  statement  relative  to  the  credit  to  be 
granted  to  the  Bank  of  Columbia,  it  averred 
that  the  plaintiff  so,  as  aforesaid,  used  and 
exerted  the  influence  of  his  talents  and  stand- 
ing in  and  about  the  promoting  of  the  passing 
and  enactment  of  the  Act  of  Incorporation  of 
the  Bank  of  Am.  under,  and  with  the  hope 
and  expectation,  of  being  compensated  and 
rewarded  for  his  services  in  the  premises,  by 
the  applicants  or  petitioners  for  the  incorpora- 
tion of  the  Bank  of  Am.,  in  case  of  the  event- 
ual success  of  their  application  ;  and  gave  his 
aid  and  co-operation  in  the  premises,  with  the 
expectation  and  belief  that  be  would  be  com- 
pensated and  rewarded  as  aforesaid,  in  case 
of  the  eventful  success  of  their  application. 
(14). 

Eighth  Plea.  The  eighth  plea  contained 
the  additional  averment  introduced  into  the 
seventh,  and  in  all  other  respects  resembled 
the  sixth  plea. 

Ninth  Plea.  The  ninth  plea  stated,  that  be- 
fore the  time  of  devising,  <fcc.,  the  supposed 
libel,  and  while  the  plaintiff  was  a  judge  of 
the  Supreme  Court,  and  a  member  of  the 
Council  of  Revision,  a  petition  or  application, 
purporting  to  be  made  by,  and  on  behalf  of 
certain  persons  (15),  formerly  Directors  and 
Stockholders  of  the  Bank  of  the"  U.  S.,  the 
charter  of  which  had  *then  lately  ex-  [*3<il 
pircd,  was  made  and  presented  to  the  Legis- 
lature of  the  State  of  N.  Y.,  whereby  the  said 
applicants,  for  themselves  and  their,  associates, 
prayed  to  be  incorporated  as  a  bank  in  the 
City  of  N.  Y.,  and  for  banking  purposes,  by 
the  name  of  the  President,  &c.,  of  the  Bank 
of  Am. 

That  the  said  applicants  or  petitioners,  or 
some  of  them  (15),  sent  and  dispatched  certain 
persons,  to  wit :  one  George  Newbold  and  one 
Henry  Post,  Jr.,  as  the  agentsof  the  said  appli- 
cants or  petitioners,  to  the  City  of  Albany, 
then  and  there,  on  their  part  and  behalf,  to 
solicit,  obtain  and  procure  such  Act  of  Incor- 
poration to  be  granted  them  by  the  said  Legis- 
lature (to  make  such  arrangements  and  agree- 
ments as  they  should  see  tit  for  the  obtaining 
the  same). 

That  the  plaintiff,  being  a  judge  of  the 
Supreme  Court,  and  member  of  the  Council 
of  Revision,  and  tl/e  said  J.  R.  V.  being  a 
representative  of  the  County  of  Columbia  in 
the  House  of  Assembly,  and  the  said  Williams, 
were  strenuous  advocates  for  the  granting  of 
such  Act  of  Incorporation. 

That  (on  Feb.  1,  1812,  after  the  prosecuting 
of  the  said  petition,  and  before  the  passing  of 
the  Act  of  Incorporation)  a  certain  arrange- 
ment, agreement,  or  contract,  was  made  and 
entered  into,  by  and  between  Williams,*  New- 
bold  and  Post,  or  one  of  them  (16),  so  acting 
as  the  agent  or  agents  of  the  said  applicants  or 
petitioners,  by  which  it  was  stipulated  and 
agreed,  that  in  the  event  of  the  passing  of  the 
law  incorporating  the  said  petitioners,  upon 
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the  terms  mentioned  in  their  application,  or 
on  equally  advantageous  terms,  that  the  Bank 
of  Columbia,  of  which  Williams*  was  a  stock- 
holder and  Director,  should  be  entitled  to 
claim  and  receive  from  the  Bank  of  Am., 
when  incorporated,  an  advance  or  credit  to  the 
amount  of  $150,000,  to  be  lent  and  advanced 
as  the  same  should  be  required  by  the  Bank  of 
Columbia,  for,  and  during  a  long  term  or 
period  of  years,  to  commence  after  the  Bank 
of  Am.  should  be  incorporated,  to  wit :  for  the 
term  of  fifteen  years ;  and  it  was  further 
agreed  by  and  between  Williams*and  the  said 
Newbold  and  Post,  or  one  of  them  (16),  that 
on  all,  or  every  sum  or  sums  of  money  that 
should,  after  the  Bank  of  Am.  should  be 
362*]  incorporated,  be  loaned  or  Continued 
in  advance  to  the  Bank  of  Columbia,  by  the 
Bank  of  Am.,  by  virtue  of  the  said  arrange- 
ment or  contract,  the  Bank  of  Am.  should 
retain  for  their  own  use  and  benefit,  and  as 
for  the  interest  on  such  advances,  the  sum  of 
three  per  cent,  per  annum,  and  no  more. 

That  the  contract  or  arrangement  made  as 
aforesaid,  between  Williams*  and  the  said 
Newbold  and  Post,  or  one  of  them  (16),  was 
corruptly  made,  with  the  intent  and  design  of 
promoting  and  procuring  the  incorporation  of 
the  Bank  of  Am.,  by  obtaining  and  securing 
the  aid,  influence,  and  services,  in  and  about 
the  soliciting  and  procuring  the  granting  of 
the  Act  of  Incorporation, of  the  said  Williams,* 
and  of  such  other  person  or  persons  as  then 
were,  or  might  thereafter  become  interested 
with  him,  in  the  execution  or  fulfillment  of 
the  said  arrangement  or  contract,  and  then 
were,  or  might  thereafter  become  entitled  to  a 
share  of  tne  pecuniary  benefits  or  advantages 
which  W.*  intended  and  expected  to  derive 
and  receive  from  the  execution  and  fulfillment 
of  the  said  arrangement  or  contract,  and  which 
it  was  meant  and  designed  to  secure. 

That  at  the  time  of  making  the  said  arrange- 
ment between  Williams  and  the  said  Newbold 
and  Post,  or  one  of  them,  or  shortly  there- 
after, and  before  the  passing  of  the  Act  of 
Incorporation,  it  was  understood  and  agreed 
between  the  plaintiff ,  W.  and  V.  R,  that  in  the 
event  of  the  passing  of  such  Act  of  Incorpora- 
tion, and  in  case  the  said  arrangement  or  con- 
tract should  be  ratified  and  carried  into  effect 
by  the  Bank  of  Am.,  the  plaintiff  (and  V.  R.) 
should  (each  of  them)  be  entitled  to  claim  and 
receive  one  equal  third  part  of  the  pecuniary 
benefits  and  advantages  which  Williams*  in- 
tended and  expected  to  receive  from  the  execu- 
tion of  the  said  arrangement  or  contract,  and 
which  it  was  meant  and  intended  to  secure. 

That  the  influence  of  the  talents  and  stand- 
ing of  the  plaintiff,  W.  and  V.  R. ,  was  most 
openly  exerted  (17)  to  promote  the  granting  of 
the  said  Act  of  Incorporation,  and  that,  not- 
withstanding much  opposition  to  the  said 
application,  and  notwithstanding  that  the  Leg- 
islature had  been  prorogued  by  the  Governor, 
on  the  express  ground  that  corrupt  practices 
had  been  made  use  of  to  carry  through  and 
363*]  procure  such  Act  *of  Incorporation  (3), 
yet  the  said  applicants  were  constituted  a 
body  politic,  &c.  That  both  before  and  after 
the  prorogation  of  the  Legislature,  corrupt 
means  were  used  and  employed  by  the  said 
applicants  and  petitioners,  or  some  of  them, 
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and  by  the  agents  aforesaid,  or  one  of  them, 
to  procure  from  the  Legislature  the  Act  of 
Incorporation  aforesaid  ;  that  is  to  say,  &c., 
as  in  the  first  plea,  between  the  asterisks, 
except  that  in  this  plea,  the  corrupt  means  are 
alleged  to  have  been  used  by  the  said  appli- 
cants or  petitioners,  or  their  agent  or  agents, 
omitting  the  Bank  of  Am.,  or  their  agent  or 
agents. 

That  Mar.  18,  1813,  Williams*  did  urge  and 
request  the  President,  &c.,  of  the  Bank  of 
Am.,  to  ratify  and  carry  into  effect  the  said 
arrangement  made  by  and  between  the  said 
Williams,*  and  the  said  Newbold  and  Post, 
or  one  of  them.  (18)  That  the  said  President, 
&c.,  when  so  requested  and  urged  by  Will- 
iams,* did  decline  and  object  to  ratify  the 
same,  and  did  propose  and  offer  to  Williams 
to  grant  a  credit  to  the  Bank  of  Columbia,  at 
and  upon  the  Bank  of  Am.,  to  the  amount  of 
$150,000,  for  the  term  of  fifteen  years,  upon 
the  condition  that  the  Bank  of  Am.  should  be 
entitled  to  receive  and  retain  (to  their  own  use) 
interest  at  the  rate  of  six  per  cent,  per  annum, 
upon  all  sums  of  money  that  might,  in  pur- 
suance of  such  credit,  be  loaned  and  advanced 
or  continued  in  advance  by  the  Bank  of  Am. 
to  the  Bank  of  Columbia  ;  and  did  further 
offer  and  propose  to  Williams*  in  considera- 
tion that  Williams*  would  agree  to  such  an 
alteration  of  the  terms  of  the  arrangement 
(18),  and  as  a  commutation  in  gross  to  the  said 
Williams,*  for  the  pecuniary  benefits  and 
advantages  intended  to  be  secured  by  the  said 
arrangement,  the  sum  of  $20,000,  to  w.hich 
offer  and  proposal  Williams,*  for  himself,  and 
on  the  behalf  of  the  plaintiff  (and  V.  R.),  did 
assent  and  agree. 

That  the  President,  &c.,  of  the  Bank  of 
Am.,  did  pay  to  Williams,  and  he  did  receive 
from  them,  the  said  $20,000,  on  the  considera- 
tion, and  for  the  purposes  aforesaid,  and  paid 
to  the  plaintiff  $5,000,  as  his  portion  thereof, 
and  as  a  commutation  for,  and  in  satisfaction 
of,  the  pecuniary  benefits  and  advantages  to 
which  he  was  considered  *to  be  enti-  [*364 
tied,  under  and  by  virtue  of  the  arrangement 
made  with  Newbold  and  Post,  or  one  of  them, 
and  under,  and  by  virtue  of  the  undertaking 
and  agreement,  between  the  plaintiff,  V.  R. 
and  W.,  in  relation  thereto.  And  the  defend- 
ants aver  that  the  plaintiff  did  corruptly,  and 
contrary  to  the  obligations  of  his  office,  as  a 
member  of  the  Council  of  Revision,  receive 
the  sum  of  $5,000,  in  consideration  of  the 
services  rendered  by  him,  in  procuring  the 
granting  of  the  said  Act  of  Incorporation. 

Tenth  Plea.  The  tenth  plea,  excepting  the 
concluding  paragraph,  resembled  the  ninth, 
omitting,  however,  the  passages  between  brack- 
ets, and  inserting,  at  the  asterisks,  the  name 
of  V.  R. ,  with  such  corresponding  alterations 
as  are  required  by  the  grammatical  construc- 
tion of  the  sentences,  in  the  place  of  the  pre- 
ceding paragraph,  it  alleged  that  the  President, 
&c.,  of  the  Bank  of  Am.,  did  pay  to  W.  and 
V.  R.,  or  one  of  them,  and  W.  and  V.  R.,  or 
one  of  them  (14),  did  receive  from  the  said 
President,  &c.,  the  sum  of  $20,000,  on  the  con- 
sideration and  for  the  purposes  aforesaid,  and 
that  W.  and  V.  R.,  or  one  of  them  (19),  did 
pay  the  plaintiff  $5,000;  as  his  portion  of  the 
money,  received  by  W.  and  V.  R.,  from  the 
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B.  of  A. ,  and  as  a  commutation  for  and  in 
satisfaction,  &c.,  as  in  the  preceding  plea. 

Demurrer.  The  plaintiff  demurred  specially 
to  all  the  pleas,  assigning  a  number  of  causes 
of  demurrer,  which,  as  far  as  the  pleas  are 
similar,  are  the  same  to  each.  They  are  here 
stated  with  reference  to  the  figures  by  which 
the  parts  demurred  to  have  been  desiginated 
in  the  pleas. 

(1.)  That  the  defendants  have  not  shown  by 
whom,  by  name,  the  application  for  an  Act  of 
Incorporation  was  made  and  presented  to  the 
Legislature,  nor  the  agents,  by  name,  sent  and 
dispatched  to  procure  the  same,  nor  the  per- 
sons, by  name,  by  whom  they  were  sent  and 
dispatched. 

<2.)  That  it  is 'not  set  forth  who  such  agents 
were,  or  what  corrupt  means  in  particular  had 
been  used  and  employed,  and  that  the  plaintiff 
had  knowledge  thereof. - 

(3.)  That  it  is  not  set  forth  what  cor- 
rupt practices,  if  any  in  particular,  had  been 
used,  and  that  the  plaintiff  had  knowledge 
thereof. 

365*]  *(4.)  That  it  is  not  set  forth,  by  name, 
who  the  applicants,  petitioners,  agent  or  agents, 
were,  and  to  whom,  by  name,  the  sum  of  other 
$250,000  was  paid,  or  caused  to  be  paid,  and 
that  the  plaintiff  had  knowledge  of  either  of 
the  said  payments,  and  the  purpose  thereof. 

(5.)  That  it  is  not  set  forth,  by  name ,  by  and 
to  whom  such  payments  were  made,  and  sums 
of  money  used,  and  that  the  plaintiff  had  knowl- 
edge thereof. 

(6.)  That  it  is  not  set,  forth,  by  name,  by 
-whom  and  to  and  against  whom,  such  offers 
and  attempts  to  pay,  hire,  bribe  and  corrupt, 
&c.,  were  made,  and  that  the  plaintiff  had 
knowledge  thereof. 

(7.)  That  the  persons  are  not  set  forth,  by 
name,  by  whom  the  promise  to  grant  a  credit 
to  the  Middle  District  Bank,  was  made,  or  that 
the  influence  to  be  secured  was  an  unlawful 
and  corrupt  influence,  or  that  the  plaintiff  had 
any  knowledge  of  such  promise,  or  of  the  pur- 
port thereof. 

(8.)  That  it  is  not  set  forth,  by  name,  by  and 
to,  or  with  whom,  the  payments  of,  or  agree- 
ments to  pay,  lend  and  advance  divers  other 
large  sums  of  money  were  made,  or  the  sums 
of  money  in  particular,  or  that  the  services 
rendered,  or  to  be  rendered,  were  unlawful  or 
corrupt,  or  that  the  plaintiff  had  any  such 
knowledge  of  such  payments,  promises,  or 
Agreements,  or  of  the  consideration  or  purposes 
thereof. 

(9.)  That  it  was  not  set  forth  particularly,  by 
name,  by  and  with  whom  the  various  other 
corrupt,  improper  and  unlawful  means  were 
used  or  employed,  and  what  in  particular  such 
means  were,  or  that  the  plaintiff  had  any 
knowledge  thereof. 

(10.)  That  the  defendants  have  not  alleged 
that  the  plaintiff  was  a  director  or  stockholder, 
or  had  any  interest  in  the  stock,  or  otherwise, 
of  the  Bank  of  Columbia. 

(II.)  That  it  is  not  set  forth,  byname,  by 
whom  the  promises  or  agreements  in  relation 
to  the  credit  to  the  Bank  of  Columbia  were 
made,  or,  directly,  certainly  and  positively, 
with  whom  and  for  whose  use  and  benefit  the 
same  were  made,  or  that  such  promises  and 
agreements  were  unlawful  or  corrupt. 
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(12.)  That  it  is  not  set  forth,  certainlv  and 
positively,  and  *by  name,  by  or  with  [*3<36 
and  between  whom,  and  by  what  authority, 
such  agreement  or  arrangement  was  made  and 
entered  into,  or  by  whom  the  same  was  sub- 
mitted to  the  Board  of  Directors,  or  by  which 
of  the  Directors  the  same  was  opposed  ;  or 
that  the  said  sum  of  $20.000  was  paid  to  or 
received  by,  and  the  offer  of  the  Board  of 
Directors  on  condition.  &c.,  accepted  and  ac- 
ceded to  by  Williams,  by  authority  from  the 
plaintiff,  or  that  such  offers,  conditioned,  ac- 
ceptance, or  payment,  were  unlawful  or  cor- 
rupt. 

(13.)  That  it  is  not  set  forth  who  such  fourth 
person  was. 

(14.)  That  it  is  not  set  forth,  by  name,  who 
the  applicants  or  petitioners  for  the  Act  of 
Incorporation  were,  or  any  fact  upon  which 
the  plaintiff's  hope,  expectation  and  belief  of 
being  rewarded  was  founded. 

(15.)  That  it  is  not  set  forth,  by  whom,  by 
name,  the  application  for  an  Act  of  Incorpora- 
tion was  made  and  presented  to  the  Legis- 
lature, nor  the  persons,  by  name,  by  whom  the 
agents  were  sent  and  dispatched. 

(16.)  That  it  is  not  set  forth,  certainly  and 
positively,  with  which  of  the  agents  the  agree- 
ment in  relation  to  the  credit  To  the  Bank  of 
Columbia,  was  made  and  entered  into,  or  that 
the  plaintiff  had  any  knowledge  the'reof,  or  of 
the  intent  or  design  thereof. 
*  (17.)  That  it  is  not  set  forth  that  the  influence 
exerted  by  the  plaintiff,  W.  and  V.  R.,  was 
unlawfully  or  corruptly  exerted  by  either  of 
them. 

(18.)  That  it  is  not  set  forth  in  certain,  by 
and  with  what  agent  the  agreement  urged  and 
requested  to  be  ratified  was  made,  or  that  the 
plaintiff  had  authorized  such  request  or  such 
consent  and  agreement,  to  such  offer  or  pro- 
posal, or  that  such  request,  offer,  or  proposal, 
consent  or  agreement,  were  unlawful  and  cor- 
rupt. 

(19.)  That  it  is  not  set  forth,  certainly  and 
positively,  to  which  of  them,  the  said  W.  and 
V.  R.,  the  payment  of  the  sum  of  $20,.000  was 
made,  or  by  which  of  them  the  sum  of  $5,000 
was  paid  to  the  plaintiff. 

Joinder  in  demurrer. 

Messrs,  Henry  and  T.  A.  Emmet,  in  support 
of  the  demurrer.  They  cited  1  T.  R.,  74#  ;  2 
Chit.  PI.,  50  ;  1  Saund.,  *244,  n.  6  ;  [*367 
Newman  v.  Bailey,  cited  in  J'Anson  v.  Stewart, 
1  T.  R..  750:  1  Chit.  PI.,  205,  206.  235.  509, 
510  ;  5  Com.  Dig.  PI.,  E,  4  ;  2  Selw.  N.  P., 
tit.  Slander,  1163;  6  T.  R.,  691  ;  1  Chit.  PI., 
238,  n.  t. ;  Chit.  Cr.  L.,  169,  171, 172,  173, 175, 
211,  227,  228,  233,  236. 

Messrs.  J.  Duer  and  Van  Buren,  contra. 
They  cited  1  Saund.,  243,  244  ;  Co.  Lilt.,  303 
b  ;  2  Saund.,  411,  n.  4;  5  Bac.  Abr.,  408;  1 
Chit.  PI.,  240  ;  1  T.  R..  753  ;  2  Johns.,  416  ;  1 
Lutw.,  421  ;  3  Raym.,  8  ;  Cro.  Eliz..  749.  916  ; 
1  T.  R.,  743;  Com.  Dig.  PI.,  E,  10.  G,  31  ; 
Cro.  Eliz.,  112;  Co.  Litt.,  303  a;  Yelv..  17; 
Plowd.,  85;  Ld.  Raym.,  804;  2  Johns.,  415  ; 
Salk.,  139  ;  3.  C,,  Ld.  Raym.,  478  ;  1  T.  R., 
752;  Cro.  Eliz.,  112  ;  8  T.  R.,  459;  5  Johns., 
172  ;  3  Chit.  PI.,  521  ;  8  East,  80  :  4  Wentw. 
PI.,  2;  Com.  Dig.  PI..  O,  43;  I  Wh..  11, 14 ; 
3  Wh.,  329,  560,  121  ;  9  State  Trials,  623  ;  Lord 
Somer's  case,  6  State  Trials,  476. 
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SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court  : 

It  is  not  requisite  to  state  the  declaration  or 
the  pleas.  Such  parts  of  them  as  are  neces- 
gary  to  be  considered  will  be  noticed.  But 
before  I  consider  the  particular  objections  to 
the  pleas  pointed  out  by  the  special  demurrers, 
it  will  be  proper  to  advert  to  some  well-estab- 
lished principles,  in  relation  to  pleas  in  bar, 
in  actions  for  defamatory  words,  or  libelous 
charges. 

It  may,  however,  be  observed,  in  the  outset, 
that  there  exists  a  decided  distinction  between 
words  spoken,  and  written  slander.  To  main- 
tain tin  action  for  the  former  cause,  the  words 
must  either  have  produced  a  temporal  loss  to 
the  plaintiff,  by  reason  of  special  damage  sus- 
tained from  their  being  spoken,  or  they  must 
convey  a  charge  of  some  act  criminal  in  itself, 
and  indictable  as  such,  and  subjecting  the 
party  to  an  infamous  punishment,  or  they  must 
impute  some  indictable  offense  involving  moral 
turpitude.  To  maintain  an  action  for  a  libel, 
it  is  not  necessary  that  an  indictable  offense 
should  be  imputed  to  the  plaintiff.  If  a  libel 
holds  a  party  up  to  public  scorn,  contempt 
and  ridicule,  it  is  actionable.  (9  Johns.,  214  ; 
3«8*J  7  Johns.,  *264.)  It  has  not  been  con- 
troverted by  the  defendant's  counsel  that  the. 
publication  complained  of  is  libelous,  if  un- 
true. It  contains  grave  charges  against  the 
plaintiff,  of  prostituting  the  high  and  dignified 
office  of  a  judge  of  the  Supreme  Court,  and  as 
such,  ex  officio,  a  member  of  the  Council  of 
Revision,  to  base  and  mercenary  purposes, 
utterly  incompatible  with  his  duty  to  the  pub- 
lic. 

A  plea  in  bar  of  the  plaintiff's  action,  must 
be  certain  to  a  common  intent ;  it  must,  be  di- 
rect and  positive  in  the  facts  set  forth,  and 
must  state  them  with  all  necessary  certainty. 
It  is  not  correct  to  say,  that  in  a  plea  justify- 
ing a  libel,  because  the  subject  comprehends 
multiplicity  of  matter,  there  may  be  general 
pleading,  to  avoid  prolixity.  In  1  Chit.  PI., 
240.  510,  the  true  rule  will  be  found — a  rule 
frequently  sanctioned  in  this  court,  and  adju- 
dicated in  the  Court  for  the  Correction  of  Er- 
rors. '  (11  Johns.,  573.)  The  rule  to  which  I 
allude  is  laid  down  in  the  case  of  J'Anson  v. 
Stewart.  (1  T.  R.,  748.)  There  the  action  was 
for  a  libel,  charging  the  plaintiff  with  being 
connected  and  concerned  with  a  gang  of  swin- 
dlers and  common  informers.  1  he  plea  stated 
that  the  plaintiff  had  been  dishonestly  con 
cerned  and  connected  with,  and  was  one. of  a 
gang  of  swindlers  and  common  informers,  and 
had,  also,  been  guilty  of  defrauding  divers 
persons  with  whom  he  had  dealings  and  trans- 
actions. On  demurrer  to  this  plea,  it  was  de- 
cided that  it  was  bad,  on  account  of  its  gene- 
rality ;  that  it  was  contrary  to  every  rule  of 
pleading  to  charge  the  plaintiff  with  swin- 
dling, without  showing  any  instances  of  it ;  for, 
wherever  one  person  charges  another  with 
fraud,  he  must  know  the  particular  instances 
on  which  his  charge  is  founded,  and  therefore 
ought  to  disclose  them.  Ashhurst,  J.,  said, 
one  part  of  the  defendant's  argument  had  been, 
that  the  plea  is  only  as  general  as  the  charges 
in  the  declaration.  He  said  it  was  to  be  ob- 
served that  it  was  the  charge  of  the  defendant, 
and  the  plaintiff  was  bound  to  state  it  as  made 
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and  that  it  did  not  follow  that  the  defendant 
ought  to  justify  in  so'  general  a  way  ;  that 
when  he  took  upon  himself  to  justify,  gener- 
ally, the  charge  of  swindling,  he  must  be  pre- 
pared with  the  facts  which  constitute  the 
charge,  in  order  to  maintain  his  plea,  and  then 
lie  ought  to  state  those  facts  *specitic-  [*369 
ally,  to  give  the  plaintiff  an  opportunity  of 
denying  them,  for  the  plaintiff  could  not  come 
to  the  trial  prepared  to  justify  his  whole  life. 
That  if  the  defendant  could  support  his  charge, 
it  must  be  known  to  him,  and  he  must  call 
witnesses  to  prove  particular  acts  of  fraud,  and 
if  he  could  not  substantiate  the  charge,  he 
ought  not  to  have  made  it.  Buller,  J.,  said, 
that  if  the  plaintiff  had  been  g.uilty  of  any  acts 
of  swindling,  the  defendant  must  be  supposed 
to  know  them  ;  that  the  defendant  had  no 
justification,  unless  he  could  prove  the  special 
instances,  and  knowing  them,  he  ought  to  put 
them  on  the  record,  that  the  plaintiff  might  be 
prepared  to  answer  them.  Both  Judges,  Buller 
and  Ashhurst,  refer  to  cases  of  indictment  for 
barratry,  keeping  a  disorderly  house,  and  as 
a  common  scold,  and  declare  them  to  be  pe- 
culiar cases,  supported  by  peculiar  reasons, 
but  not  applicable  to  the  case  then  under  con- 
sideration. Buller,  J.,  states  the  rule  in  plead- 
ing to  be,  that  wherever  a  subject  comprehends 
multiplicity  of  matters,  in  order  to  avoid  pro- 
lixity, generality  of  pleading  is  allowed  ;  .but, 
he  says,  if  there  be  anything  specific  in  the 
subject,  though  consisting  of  a  number  of 
facts,  they  must  all  be  enumerated.  I  have 
been  thus  particular  in  stating  the  doctrine 
advanced  by  the  judges  in  the  case  of  J  'Anson 
v.  Stewart,  for  no  case  has  fallen  under  my  ob- 
servation impugning  the  principles  there  laid 
down.  It  would  be  an  alarming  doctrine  to 
maintain  that  one  man  might  charge  another 
with  stealing,  generally,  and  then,  by  way  of 
justification,  plead  merely  that  he  was  a  thief 
and  had  stolen  ;  or  that  he  had  stolen  from  A 
or  B  or  C.  Such  a  plea  would  be  condemned 
by  every  soimd  lawyer,  as  falling  far  short  of 
a  justification.  A  material  and  tmyersable 
fact  must  be  expressly  stated.  (2  Johns.,  433  : 
3  Johns.,  242;  7  Johns.,  75.) 

It  is  another  rule  in  pleading,  that  when  the 
plea  professes  to  be  a  plea  to  the  whole  dec- 
laration, and  omits  to  answer  a  material  part 
of  it,  it  is  bad  on  demurrer.  (11  Johns.,  573, 
in  Er.) 

I  consider  the  first  plea  bad,  in  omitting  te- 
state that  the  plaintiff  was  a  Stockholder,  or 
interested  in  the  Bank  of  Columbia.  That 
fact  was  alleged  in  the  libel,  and  it  was  obvi- 
ously so  alleged,  to  induce  a  belief  that  the 
plaintiff  advocated  *the  incorporation  [*37O 
of  the  Bank  of  America  from  interested  mo- 
tives, arising  out  of  the  agreement  relative  to 
the  loan  to  be  made  by  the  Bank  of  America 
to  the  Bank  of  Columbia.  But  the  great  and 
striking  defects  of  the  plea,  are  those  pointed 
out  in  the  llth  and  12  causes  of  demurrer. 
The  plea  is  bad  in  stating  that  the  agreement 
was  made  with  the  plaintiff,  E.  Williams,  or 
J.  R.  Van  Rensselaer,  or  to,  or  with'  one  or 
more  of  them,  on  behalf  of  himself  or  them- 
selves, on  the  behalf  of  the  other  or  others  of 
them.  It  leaves  the  fact  unascertained  and 
uncertain,  whether  the  plaintiff  was  a  party 
to  the  agreement.  It  offers  no  issuable  point. 
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for  if  the  plaintiff  had  replied  that  he  never 
made,  or  assented  to  any  such  agreement,  and 
was  no  party  to  it,  the  replication  would  be 
no  answer  to  the  plea,  for  the  fact  was  not 
positively  asserted  in  the  plea.  With  re- 
spect to  the  three  per  cent,  or  the  one  half  of 
the  interest,  payable  by  the  Bank  of  Columbia 
to  the  Bank  of  America,  which  the  libel  states 
was  to  be  paid  by  the  Bank  of  America  to  the 
plaintiff,  E.  Williams  and  J.  R.  Van  Rensslaer, 
the  plea  sets  forth  that  it  was  to  be  paid  to 
the  plaintiff,  Williams  and  Van  Rensselaer.  or 
to  some,  or  one  of  them,  for  the  use  and  bene- 
fit of  himself  or  themselves,  or  for  the  other 
or  others  of  them  ;  thus  leaving  it  altogether 
uncertain  which  of  the  three  was  to  receive 
this'  interest.  The  fact  thus  pleaded  is  not 
traversable,  and  it  is  impossible  to  reconcile 
the  plea,  in  this  respect,  with  any  principle  of 
pleading.  It  is  no  answer  to  the  libel,  and 
does  not,  absolutely  and  necessarily,  implicate 
the  plaintiff  at  all. 

That  part  of  the  plea  objected  to  by  the  12th 
clause  of  demurrer,  is  equally  vicious.  It  does 
not  state  that  Williams  had  any  authority 
from  the  plaintiff  to  enter  into  the  negotiation, 
and  to  receive  the  $20,000.  The  plea  states 
the  offer  made  by  the  Bank  of  America  to 
give  the  $20.000  ;  and  that  it  was  acceded  to, 
and  accepted  by  Williams,  on  the  part  and  be- 
half of  himself  and  the  plaintiff,  and  Van 
Rensselaer ;  but  it  does  not  assert  and  state, 
as  it  ought,  that  the  plaintjff  had  authorized 
Williams  to  enter  into  that  negotiation  in  his 
behalf,  and  to  make  the  compromise.  For 
even  supposing  that  Williams  represented 
himself  as  authorized  by  the  plaintiff,  and  the 
37  l*j  Bank  of  America  *had  paid  the  money 
on  that  supposition,  the  plaintiff  was  entitled 
to  have  the  fact  stated  that  it  was  by  his  au- 
thority, for  no  man  ought  to  be  implicated  by 
the  acts  or  declarations  of  a  third  person.  He 
has  a  right  to  have  the  fact  so  pleaded  as  to 
take  issue  on  the  point,  whether  the  person 
professing  to  act  as  agent  was  such  in  reality. 

The  defendants  having  made  the  charge 
that  the  plaintiff,  a  member  of  the  Council  of 
Revision,  did  receive  money  for  services  ren- 
dered in  procuring  the  incorporation  of  the 
Bank  of  America,  were  bound  to  show  it  in 
their  justification  ;  not  in  the  words  of  the 
charge,  but  by  stating  the  facts  with  sufficient 
certainty,  which  should  make  out  a  charge,  so 
that  the  plaintiff  might  be  enabled  to  take 
•issue  on  the  very  fact.  (1  Chit.  PI.,  519.) 

With  respect  to  the  irrelevant  matters  set 
forth  in  the  plea,  in  no  respect  affecting  the 
plaintiff's  conduct,  it  is  a  rule  that  matters  of 
inducement  need  not  be  stated  with  as  much 
certainty  as  other  parts  of  pleading,  because 
they  are  seldom  traversable.  (1  Chit.  PL,  596.) 
In  the  present  case,  however,  there  are  many 
irrelevant  facts  introduced  into  the  plea,  for 
no  conceivable  purpose  whatever  ;  and  I  do 
think  such  pleading  ought  to  be  discounte- 
nanced, as  tending  to  the  very  prolixity  which 
the  defendants'  counsel  contend  against  and 
to  avoid  which  they  have  urged  a  relaxa- 
tion of  the  well  established  rules  of  pleading. 
Upon  the  subject  of  prolixity  in  pleading,  how 
it  may  be  avoided,  and  how  far  the  courts  of 
law  will  tolerate  general  pleading,  the  whole 
subject  is  discussed  by  Sergeant  Williams,  in 
JOHNS.  REP.,  19. 


1  Saund.,  243,  244,  in  the  notes;  and  it  will 
be  seen  that  the  admission  of  generality  in 
pleading  was  never  applied  to  a  case  like  this. 

With  respect  to  the  import  and  meaning  of 
the  libel,  the  principle  laid  down  in  the  Court 
for  the  Correction  of  Errors,  by  Van  Buren, 
Senator  (11  Johns..  593,  594),  is  this  :  that  it  is 
not  necessary  that  the  libel,  in  plain  and  ex- 
press terms,  should  charge  criminality  ;  but 
that  if  it  necessarily  implicates  the  conduct  of 
the  party  concerned,  it  is  libelous ;  and  he, 
very  properly  and  emphatically,  said  that  the 
contrary  doctrine,  "added  to  the  acknowl- 
edged licentiousness  of  the  press,  would  form 
a  rampart  from  behind  *which  the  [*372 
blackest  scurrility  and  the  most  odious  crim- 
inations might  be  hurled  on  private  character 
with  impunity,  and  would,  indeed,  render  the 
press  both  a  public  and  private  curse,  instead 
of  a  blessing."  I  fully  assent  to  this  propo- 
sition. 

The  2d.  3d,  "4th,  5th  and  6th  pleas  are  liable 
to  the  same  objections  whjch  have  been 
shown  to  exist  as  to  the  first  pie-).  It  cannot 
be  necessary  to  recapitulate  them.  Those 
pleas  are  all  substantially  the  same,  the  vari- 
ance between  them  being  minute  and  unim- 
portant ;  and  they  are  all  bad.  The  7th  plea 
is,  also,  bad,  for  some  of  the  reasons  appli- 
cable to  the  first  plea  ;  but  a  cause  of  de- 
murrer peculiar  to  this  plea  is,  that  the  plea 
alleges  that  the  plaintiff  used  and  exerted  the 
influence  of  his  talents  and  standing,  to  pro- 
mote the  passing  of  the  Act  incorporating  the 
Bank  of  America,  under  and  with  the  hope 
and  expectation  of  being  compensated  and 
rewarded,  for  his  services  in  the  premises,  by 
the  applicants  for  the  incorporation,  in  case  of 
the  eventual  success  of  their  application. 
This  allegation  is  bad  for  two  reasons :  first, 
because  it  is  impossible  to  take  issue  on  the 
fact,  for  it  is  not  susceptible  of  trial.  '  The 
pica  states  no  fact  on  which  that  hope  or  ex- 
pectation could  be  founded ;  and  instead, 
therefore,  of  a  trial  of  facts,  the  inquiry 
would  be  into  the  secret  operations  of  the 
mind  and  thoughts  of  the  plaintiff  ;  and  I  will 
venture  to  say  that  such  a  plea  is  without  a 
precedent.  An  act,  it  is  true,  may  be  done 
with  a  particular  intent,  and  the  intent  may 
render  the  act  criminal ;  but,  in  such  a  case, 
the  intent  is  demonstrated  by  the  act,  and  the 
circumstances  under  which  it  was  done ;  as 
in  the  case  of  an  assault  and  battery  with  in- 
tent to  murder.  But  the  case  presented  by 
the  plea  is  entirely  different :  the  acts  do  not 
necessarily  manifest  the  intent  imputed,  and 
the  intent  is  not  necessarily  connected  with 
the  acts;  and,  second,  if  one  man  charge 
another  with  having  committed  a  particular 
felony,  would  a  plea  stating  a  disposition  and 
intention  to  commit  the  felony  be  any  answer 
to  the  charge  ?  And  that  is  precisely  this  case. 

The  8th  plea  stands  in  the  same  predica- 
ment, and  is  liable  to  all  the  objections  pointed 
out  as  to  the  7lh  plea. 

The  9th  plea  sets  forth  an  agreement 
made  between  E.  *Williams,  George  [*373 
Newbold  and  Henry  Post,  Jr.,  or  one  of  them, 
as  agents  for  the  petitioners  for  the  incorpora- 
tion of  the  Bank  of  America,  whereby  the 
Bank  of  Columbia,  in  the  event  of  the  in- 
corporation of  the  Bank  of  America,  upon  the 
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terms  and  conditions  set  forth  in  their  petition, 
or  on  terms  equally  advantageous,  should 
have  an  advance  from  the  Bank  of  America, 
to  the  amount  of  $150,000,  for  fifteen  years, 
at  three  per  cent,  on  such  amount  as  should  be 
continued  in  advance;  that  such  agreement 
was  corruptly  made  to  secure  the  influence  of 
Williams,  and  of  such  others  as  might  be  in- 
terested in  the  fulfillment  thereof,  or  in  the 
benefits  Williams  expected  to  derive  from  the 
contract,  It  then  states,  that  at  the  time  of 
making  the  contract,  or  shortly  thereafter, 
and  before  the  passing  of  the  Act  incorporating 
the  Bank  of  America,  it  was  understood  and 
agreed,  between  Williams,  the  plaintiff,  and 
Van  Rensselaer,  that  if  the  Act  passed,  and  in 
case  the  said  agreement  should  be  ratified  and 
carried  into  effect  by  the  Bank  of  America, 
the  plaintiff  and  Van  Rensselaer  should  be 
entitled  to  receive  one  third  part  of  the  pecun- 
iary benefits  which  Williams  expected  to  re 
ceive  under  the  agreement ;  that  the  plaintiff 
and  Van  Rensselaer  openly  exerted  their  influ- 
ence, &c.,  to  promote  the  incorporation,  and 
that  the  Bank  of  America  was  incorporated. 
The  plea  then  states  the  employment,  by  the 
agents  of  the  Bank  of  America,  of  improper 
means,  wilh  other  persons,  and  then  the  final 
arrangement  between  Williams  and  the  Bank 
of  America,  whereby  he  received  $20,000,  as 
an  equivalent  and  compromise  of  the  agree- 
ment with  the  agents  ;  and  that  Williams,  for 
himself,  and  on  the  behalf  of  the  plaintiff  and 
Van  Rensselaer,  assented  to  the  proposition 
made  by  the  Bank  of  America,  to  pay  $20,- 
000  ;  and,  thereafter,  paid  the  plaintiff  $5,000 
thereof  to  which  the  plaintiff  was  con- 
sidered to  be  entitled  under  .the  agreement 
made  with  Newbold  and  Post,  or  one  of  them. 
The  plea  then  alleges  that  the  plaintiff,  cor- 
ruptly, and  contrary  to  the  duties  of  his  office, 
as  a  member  of  the  Council  of  Revision,  re- 
ceived the  said  $5,000,  for  and  in  considera- 
tion of  the  services  rendered  by  him,  in  pro- 
curing the  Act  of  Incorporation  of  the  Bank 
of  America. 

374*]  *This  plea  'professes  to  answer  all 
the  counts  in  the  declaration,  and  to  answer 
every  part  of  those  counts  ;  but  it  contains  an 
answer  only  to  a  part  of  the  libelous  publica- 
tion. It  is,  there!  ore,  bad  on  demurrer.  (11 
Johns.,  593  ;  1  Chit.,  509,  510  ;  1  Saund.,  244, 
n.  6,  and  the  cases  there  cited.)  The  material 
part  of  the  libel  unanswered,  relates  to  the 
agreement  imputed  to  the  plaintiff,  to  receive, 
together  with  Williams  and  Van  Rensselaer, 
the  three  percent.,  being  one  half  of  the  six 
per  cent.,  payable  by  the  Bank  of  Columbia  to 
the  Bank  of  jfcmerica-  >n  consideration  of  the 
loan  and  credit  of  $150,000.  It  omits,  too,  to 
state  that  the  plaintiff  was  a  stockholder,  or 
interested  in  the  Bank  of  Columbia ;  and  it 
omits  all  mention  of  the  annual  bond  to  be 
given  by  the  Bank  of  Columbia  to  the  Bank 
of  America,  and  of  the  personal  bond  to  be 
given  by  the  plaintiff,  Williams  and  Van 
Rensselaer. 

This  plea  does  not  state  that  the  plaintiff,  as 
a  member  of  the  Council  of  Revision,  voted 
for  the  bill  incorporating  the  Bank  of  Amer- 
ica, and  it  does  not  impute  to  the  plaintiff  any 
unlawful  or  corrupt  act,  whereby  he  was  to  be 
entitled  to  one  third  of  the  $20,000.  Although 
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it  does  impute  highly  unbecoming  conduct, 
yet  it  falls  far  short  of  the  charge  in  the  libel. 
There  are  various  other  special  causes  of  de- 
murrer to  this  plea;  which  are  well  taken,  but 
which  are  formal  and  technical. 

The  10th  plea  is  bad,  for  the  reasons  as- 
signed as  to  the  9th  plea  ;  and  it  is  bad,  also, 
for  uncertainty,  in  not  setting  forth,  specific- 
ally, who  paid  the  $5,000  to  the  plaintiff.  The 
plea  alleges  that  the  $20,000  were  paid  to  E. 
Williams  and  J.  R.  Van  Rensselaer,  or  one  of 
them  ;  and  that  the  said  E.  Williams  and  J. 
R.  Van  Rensselaer,  or  one  of  them,  paid  to  the 
plaintiff  $5,000,  &c.  For  the  reasons  already 
given,  this  mode  of  pleading  is  bad.  Both  of 
the  last  pleas  are  further  objectionable,  in 
omitting  to  state  .'that  Williams,  or  Williams 
and  Van  Rensselaer  together,  were  authorized 
by  the  plaintiff  to  make  the  arrangement  with 
the  Bank  of  America  for  the  payment  of  the 
$20,000. 

I  have  thus  examined  all  the  essential  parts 
of  the  pleas  as  applicable  to,  and  professing  to 
answer  the  declaration.  *The  pleas  [*375 
are  so  voluminous  that  some  facts  may  have 
been  overlooked,  but  this  cannot  be  material  ; 
for  if  the  defendants  elect  to  plead  anew,  the 
pleas  must  conform  to  the  principles  which  I 
have  laid  down,  and  which  all  my  brethren 
approve.  We  mean  to  be  understood  that  we 
consider  the  pleas  materially  and  radically 
bad,  in  the  several  particulars  pointed  out. 
They  may  be  formally  bad  in  some  respects 
not  adverted  to.  I  mention  this  that,  here- 
after, no  conclusions  may  be  drawn  in  favor 
of  the  validity  of  such  parts  of  the  pleas  as 
have  not  been  noticed.  There  must  be  judg- 
ment for  the  plaintiff,  with  leave  to  the  defend- 
ants to  amend,  on  payment  of  costs. 

Judgment  for  tJie  plaintiff,  accordingly. 

Cited  in— 9  Wend.,  374:  14  Wend..  659;  15  Wend., 
467 ;  24  Wend.,  a57,  634 ;  1  Den.,  362,  570;  3  N.  Y.,  178  ; 
15  Barb.,  530 :  5  How.  Pr.,  175 ;  6  How.  Pr.,  25 ;  7  Abb. 
Pr.,  387 ;  5  Sand.,  69 :  2  Bos.,  700 ;  9  Leg.  Obs.,  342 ; 
Co.  R.  N.  S.,  188 ;  1  Cliff,  207, 209. 


KING  v.  PARKS. 

Justice  Court  of  New  York  City — Jurisdiction — 
"Foreign  Port  or  Place"  in  Act  Creating, 
Means  Without  the  United  States. 

A  foreign  port  or  place,  according  to  the  true 
construction  of  the  Act  Establishing  a  Justice's 
Court  in  the  City  of  N.  Y.,  means  a  port  or  place 
without  the  U.  S.  That  court,  therefore,  has  no 
jurisdiction  of  an  assault  and  battery,  &c.,  commit- 
ted by  a  master  of  a  vessel  in  the  merchant  service, 
on  a  seaman,  in  any  port  or  place  within  the  U.  8. 

Where  an  injury  to  a  person  is  caused  by  means 
of  the  regular  process  of  a  court  of  competent  juris- 
diction, an  action  on  the  case,  not  trespass,  is  the 
proper  remedy. 

Citations— 2  N.  R.  L..  381,  382 ;  19  Johns.,  56, 162;  2 
N.  R.  L.,  440,  sec.  251 ;  5  Johns.,  384. 

IN    ERROR,   on  certiorari  to    the  Justice's 
Court  in  the  City  of  N.  Y.     This  was  an 
action  for  an  assault  and  battery  and  false  im- 
priso'nment,  brought  by  Parks  against  King, 
in  the  Justice's  Court  of    the  City  of    New 
York,  commonly  called  the    Marine    Court. 
Parks  was  a  seaman  on  board  the  brig  The 
Two  Marys,  in  Oct.,  1818,  and  signed  the  ship- 
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ping  articles.  King  was  the  master  of  the 
brig,  bound  on  a  voyage  from  N.  Y.  to 
Charleston,  and  thence  to  Havre  de  Grace. 
At  Charleston  Parks  left  the  ship  without 
leave,  as  'he  alleged,  to  enter  a  complaint 
against  King  for  the  murder  of  a  colored  man, 
who  had  shipped  as  a  cook,  and  to  make  a 
complaint  against  the  mate  for  an  assault.  It 
did  not  appear  that  King  was  informed  of  the 
cause  of  his  leaving  the  vessel.  Parks  was 
absent  about  two  hours,  when  he  was  arrested 
on  a  warrant  issued  by  a  justice  of  the  peace 
376*]  of  Charleston,  *upon  oath  made  by 
King,  that  he  had  deserted  ;  and  was  confined 
a  long  time,  though  not  for  the  whole  time 
he  was  in  jail,  on  this  commitment  for  deser- 
tion. The  court  below  gave  judgment  for 
Parks  for  $80  damages  and  costs. 

On  the  return  to  the  certiorari,  two  grounds 
v^ere  stated  on  the  part  of  the  plaintiff  in  error 
for  reversing  the  judgment,  to  wit  : 

1.  That  the  injury  complained  of    having 
been  committed  in  Charleston,  8.  C.,  one  of 
the  states  of  the  Union,  the  court  below  had 
no  jurisdiction  of  the  cause. 

2.  That  Parks  having  been  arrested   on  a 
warrant  regularly    issued,  the   action  should 
have  been  case,  not  trespass,  assault  and  bat- 
tery, and  false  imprisonment. 

Mr.  Garr  for  the  plaintiff. 

Mr.  Anthon,  contra. 

The  cause  was  submitted  to  the  court  on  the 
points  and  authorities  stated  by  the  counsel  for 
the  parties. 

SPENCER,  Gh.  J.,  delivered  the  opinion  of 
the  court : 

The  Act  (2  N.  R.  L.,  381,  382)  gives  to  the 
Justice's  Court  in  N.  Y.  jurisdiction  of  "all 
actions  for  assault  and  battery,  or  false  im- 
prisonment, done  or  committed  by  any  master 
or  commander  of  any  ship  or  vessel  in  any 
merchant  service,  upon  any  officer,  seaman  or 
mariner,  on  th*e  high  seas,  or  in  any  foreign 
port  or  place  where  such  ship  or  vessel  may 
then  be,  of  which  the  ordinary  courts  of  law 
of  this  State  now  have  cognizance,1  notwith- 
standing the  damages  sustained  or  demanded 
by  reason  thereof,  shall  exceed  $50." 

We  cannot  be  influenced  in  the  decision  of 
this  point  by  what  is  alleged  to  have  been  the 
usage  in  the  court  below,  to  take  cognizance 
of  cases  similarly  circumstanced.  The  usage, 
which  may.  have  arisen  from  a  laudable  desire 
to  enlarge  their  jurisdiction,  cannot  have  ac- 
quired much  force,  because  the  court  itself  is 
of  recent  origin,  and,  probably,  the  question 
has  never  been  fully  discussed  or  considered. 
We  are  of  the  opinion  that  a  foreign  port  or 
377*]  place,  Relatively  to  this  State,  must,  ex 
m  termini,  mean  a(port  or  place  without  the  U. 
8.  None  of  the  cases  cited  by  the  defendant's 
counsel  apply  to  the  question  as  to  what  is  a 
foreign  port  or  place,  as  regards  the  State  of 
N.  Y.  He  has  cited  the  various  decisions  in 
this  court,  as  to  the  effect  of  a  judgment  ren- 
dered in  one  of  the  U.  8.,  when  sued  in  this 
court.  For  a  time,  this  court  considered  them 
entitled  to  no  greater  weight  than  the  judg- 
ments of  a  court  in  Jamaica.  At  length,  how- 
ever, they  are  placed  upon  the  footing  on 
which,  in  my  judgment,  they  ought  always  to 
have  been  placed.  They  have  the  same  effect 
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which  they  would  have,  if  sued  in  the  courts 
of  the  State  where  they  are  rendered.  (An- 
drews v.  Montgomery,  May  Term,  1821,  ante, 
p.  162.) 

A  foreign  kingdom  is  defined  "  as  one  under 
the  dominion  of  a  foreign  prince,  so  that  Ire- 
land, or  any  other  place  subject  to  the  Crown 
of  England,  cannot  be  called  foreign,  though, 
to  spme  purposes,  they  are  distinct  from  the 
realm  of  England."  The  several  States  of  the 
Union  are,  as  to  their  local  governments  and 
municipal  regulations,  distinct  from  each 
other  ;  but,  as  regards  their  national  concerns, 
and  exterior  relations,  they  compose  but  one 
government. 

When,  therefore,  we  speak  of  a  foreign  port 
or  place,  no  one  understands  it  to  be  a  place 
within  the  U.  Sv  In  the  very  Act  in  which  the 
justice's  court  is  erected,"  and  vested  with 
jurisdiction  (2  N.  R.  L.,  440,  sec.  251),  the 
Legislature  require  every  master  of  a  vessel 
arriving  from  a  foreign  country,  or  from  any 
other  of  the  U.  S.,  to  report  the  names,  &c.f 
of  every  passenger.  This  strongly  marks  the 
sense  of  the  Legislature,  that  the  term  a  for- 
eign country  expressed  a  different  meaning, 
and  did  not  include  any  other  of  the  U.  S. 

In  the  case  of  The  Overseers  of  the  Poor  of 
Chatham  v.  The  Overseers  of  the  Poor  of  Middle- 
field,  ante,  p.  56,  we  decided  that  the  poor 
law,  when  providing  for  the  settlement  of  per- 
sons "  coming  directly  from  some  foreign  port 
or  place"  meant  coming  from  some  port  or 
place  out  of  the  U.  S.  Again ;  in  Miller  v. 
Hackley,  5  Johns.,  384,  we  decided  that  a  bill 
of  exchange  made  here,  and  drawn  upon  a 
*person  within  the  U.  S.,  though  in  [*378 
the  same  state  with  the  drawer,  was  not  a  for- 
eign, but  an  inland  bill.  The  expressions  in 
the  Statute  Conferring  Jurisdiction,  of  which 
the  ordinary  courts  of  law  of  this  State  now 
have  cognizance,  and  which  are  relied  on  by 
the  defendant's  counsel,  have  no  influence  on 
the  question  ;  for  the  ordinary  courts  would 
have  jurisdiction,  whether  the  assault  was 
made  in  the  port  of  Charleston,  or  London. 

The  court  below  have  merely  stated  that  the 
plaintiff  below  declared  for  divers  assaults  and 
batteries  and  false  imprisonments,  committed 
on  him  by  the  defendant  below,  on  the  high 
seas,  and  in  foreign  ports ;  and  that  the  de 
fendant  pleaded  the  general  issue.  Under  this 
state  of  pleading,  the  second  question  cannot 
arise.  The  defendant  was  bound  to  plead,  or 
give  notice  of  the  justification  of  the  impris- 
onment, under  a  warrant  to  apprehend  the 
plaintiff  below,  as  a  deserter. 

The  court  below  admitted  the  justification, 
although  it  was  objected  to  ;  but  I  consider 
the  objection  well  taken  here.  The  court, 
however,  erred,  even  on  their  own  principles  ; 
for,  whenever  an  injury  to  the  person  is  ef- 
fected by  regular  process  of  a  court  of  com- 
petent jurisdiction,  trespass  will  not  lie,  but 
case  only. 

The  judgment  must  be  reversed  on  the  first 
point. 

Judgment  reversed. 

N.  .B.— The  like  judgment  was  given  in  the 
case  of  King  v.  M'Millan. 

Cited  in-35  How.  Pr.,  245 ;  5  Rob.,  441 ;  Blatchf.  & 
H.,  71. 
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379*]*lN  TIIE  MATTER  OF  S.  ERWIN 

v. 
8CHRIVER,  Sheriff,  &c. 

IN  TUB  MATTER  OF  T.  M'BURNEY 

t>. 
THE  SAME- 

Act   Concerning   Judgments   and  Executions- 
Sale  under  fi.  fa.  on  Judgment  against  Heirs 
— Separate  Judgment  against  One  of  Heirs — 
Right  of  Separate  Creditor  to  Redeem. 
A  sheriff,  under  a  fi.  fa.,  issued  on  a  judgment 
nvainst  the  heirs  of  MM  sold  a  parcel  of  land  of 
which  their  ancestor  was  seised,  at  the  time  oi  his 
death,  as  an  entirety :  and  filed  a  certificate  of  the 
sale,  &c.,  pursuant  to  the  "Act  in  Addition  to  the 
Act    Concerning    Judgments     and     Executions, 
passed  Apr.  12. 1820.    (Sess.  44,  ch.  184,  pec.  1.) 

E.,  having  a  judgment  in  his  favor  against  W., 
one  of  the  heirs  of  M.,  tendered  and  paid  to  the 
sheriff  the  amount  for  which  the  land  was  bid  off  to 
the  purchaser,  with  ten  per  cent,  interest,  lor  the 
redemption  of  the  land  so  sold,  and  demanded  a 
deed  for  the  whole,  under  the  3d  section  of  the 
Act.  Held  that  E.,  as  judgment  creditor,  could  not 
be  entitled  to  redeem  more  of  the  land  sold  than  to 
the  extent  of  his  lien,  or  the  share  of  his  debtor  W.. 
as  a  tenant  in  common  ;  but,  it  seems  that  the  Act 
has  not  provided  for  a  redemption  of  part  of  the 
premises  sold  under  an  execution,  and  therefore  he 
had  no  legal  right  of  redemption  whatever. 

fPHESE  were  cross-motions  for  writs  of  man 
±  tkimus  to  the  defendant,  as  sheriff  of  the 
County  of  Stcuben.  There  was  a  judgment  in 
the  Court  of  C.  P.  of  Steubcn  Co.,  in  favor  of 
Thomas  M'Kean,  against  the  heirs  of  John 
Mulhollen  deceased,  on  a  ncire  facias  to  revive 
a  judgment,  docketed  in  Feb.,  1K)7.  Aft.  fa. 
•was  issued  on  the  judgment  rendered  on  scire 
facias,  by  which  the  defendant,  Sept.  23,  -1820, 
"sold,  as  an  entirety,  254  acres  of  land,  of  which 
J.  M.  was  seised  at  the  time  of  his  death,  the 
whole  of  which  was  purchased  by  T.  M'Bur- 
neVj  who  paid  his  bid  ;  and  a  certificate  of  the 
safe  was  filed,  according  to  the  Act  of  Apr.  12, 
1820.  (Sess.  43,  ch.  184.)  S.  Erwin  and  F. 
Erwin  had  a  judgment  in  the  Court  of  C.  P., 
of  S.,  against  William  S.  Mulhollen,  one  of  the 
right  heirs  of  John  Mulhollen,  for  $700,  debt. 
on  a  bond  conditioned  to  pa'y  $350,  docketed 
Mar.  12,  1819,  and  F.  E.  assigned  to  S.  E.,  all 
his  interest  in  the  judgment.  Afterwards,  Nov. 
25  last,  S.  E.  paid  to  the  sheriff  $300,  being 
more  than  the  amount  bid  by  M'Burney,  with 
ten  per  cent,  interest,  and  the  sheriff  gave  him 
a  receipt.  S.  E.  demanded  a  deed  for  all  the 
lands  so  purchased  by  M'Burney  ;  and  the 
defendant  refused  to  execute  a  deed  to  him  for 
more  than  William  S.  Mulhollen's  share,  as  a 
tenant  in  common  with  the  other  heirs. 

Mr.  Lynch,  in  behalf  of  S.  Erwin,  moved 
for  a  mandamus  directed  to  the  defendant, 
commanding  him  to  execute  a  deed  to  S.  E. 
for  the  whole  of  the  land  sold  by  him  to 
M'Burnev,  as  above  stated. 
38O*]  "*Jfr.  Henry,  contra. 

SPENCER,  CA.  J.,  delivered  the  opinion  of 
the  court  : 

Vfc  are  decidedly  of  opinion  that  Erwin  has 
no  right  to  a  deed  for  all  the  lands  thus  pur- 
chased. His  lien  never  extended  to  the'whole. 
nor  any  further  than  to  the  individual  right  of 
the  tenant  in  common,  against  whom  he  had  a 
judgment.  It  never  could  have  been  the  in- 
tention of  the  Legislature  to  give  to  a  creditor 
a  right  of  redemption  to  any  other  lands,  than 
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such  as  were  subject  to  the  lien  of  the  judg- 
ment creditor  who  offered  to  redeem.  Beyond 
such  lands,  he  has  no  pretense  to  step  into  the 
place  of  the  purchaser.  The  right  to  redeem 
can  be  co-extensive  only  with  the  lien. 

There  are  serious  difficulties  in  allowing  a 
redemption  of  part  of  the  premises  only.  The 
purchaser  has  a  right  to  object  to  receive  part 
of  the  purchase  money  only,  retaining  part  of 
the  land.  His  interest  is  depreciated  by  making 
him  a  tenant  in  common  ;  and  he  can  urge, 
with  great  force,  that  he  has  a  right  to  retain 
his  purchase,  unless  some  creditor,  having  a 
right  to  redeem  the  whole,  shall  refund  to  him 
his  purchase  money  and  interest.  There  is, 
also,  a  difficulty,  as  regards  the  sheriff  ;  he  has 
sold  the  land  as  an  entirety,  and  he  would  be 
obliged  to  give  two  deeds,  as  upon  distinct 
sales,  when  no  such  sales  took  place.  The 
sheriff  has  not  the  means  of  ascertaining  the 
extent  of  the  interest  of  the  tenant  in  common, 
whose  lands  have  been  sold  a  second  time  ; 
nor  does  the  court  possess  the  means  of  doing 
so.  We  think  the  case  presented  by  Erwin  is 
one  not  provided  for  by  the  Statute.  .If  it  is 
within  the  equity  of  the  Act,  as  to  which  we 
give  no  opinion,  the  Court  of  Chancery  alone 
can  afford  redress. 

Motion  denied. 

Cited  in— 1  Cow.,  485,  497  ;  3  Cow.,  38 :  5  Wend.,  95 
7  Wend.,  464;  H.  &  D.,  270 ;  Clarke,  261 ;  1  Barb.,  389 


*CHARLES  GUILLE  «.  SWAN.[*381 

Trespass —  Unintentional  Injury —  When  One  of 
Several  Trespassers  Liable,  for  Injury  by 
All. 

If  an  act  done  cause  immediate  injury,  whether  it 
be  intentional  or  not,  trespass  lies  ;  and  if  done  by 
the  co-operation  of  several  persons,  all  are  trespass- 
ers, and  all  may  be  sued  jointly,  or  one  is  liable  for 
the  injury  done  by  all :  but  it  inustappear  that  they 
acted  in  concert,  or  that  the  act  of  the  one  sued, 
ordinarily  and  naturally,  produced  the  acts  of  the 
others. 

As,  where  the  defendant,  G.,  ascended  in  a  bal- 
loon, which  descended  a  short  distance  from  the 
place  of  ascent,  into  the  plaintiff's  garden  ;  and  the 
defendant,  being  entangled,  and  in  a  perilous  situa- 
tion, called  for  help,  and  a  crowd  of  people  broke 
through  the  fences  into  the  plaintiff's  garden,  and 
beat  and  trod  down  his  vegetables  and  flowers. 
Held,  that  though  ascending  in  a  balloon  was  not  an 
unlawful  act,  yet,  as  the  defendant's  descent,  under 
the  circumstances,  would  ordinarily  and  naturally 
draw  the  crowd  into  the  garden,  either  from  a  desire 
to  assist  him,  or  to  gratify  a  curiosity  which  he  bad 
excited,  he  was  answerable  in  trespass  for  all  the 
damage  done  to  the  garden  of  the  plaintiff. 

Citations-18  Johns.,  257  ;  2  Bl.,  892 ;  3  East.  595. 

IN  ERROR  on  certiorari  to  the  Justices' 
Court  in  the  City  of  N.  Y.  Swan  sued 
Guille  in  the  justices'  court,  in  an  action  of 
trespass,  for  entering  his  close,  and  treading 
down  his  roots  and  vegetables,  &c. ,  in  a  gar- 
den in  the  City  of  N.  Y.  The  facts  were,  that 
Guille  ascended  in  a  balloon  in  the  vicinity  of 
Swan's  garden,  and  descended  into  his  garden. 
When  he  descended  his  body  was  hanging  out 
of  the  car  of  the  balloon  in  a  very  perilous  sit- 


NOTE.—  Trespass—  W  hen  jotnt  action  will  lie 
against  several.  See  Bishop  v.  Ely,  9  Johns.,  294, 
note. 

Damages,  new  and  remote.  Compare  Butler  v. 
Kent,  ante,  223,  note. 
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nation,  and  he  called  to  a  person  at  work  in 
Swan's  field,  to  help  him,  in  a  voice  audible  to 
the  pursuing  crowd.  After  the  balloon  de- 
scended, it  dragged  along  over  potatoes  and 
radishes,  about  thirty  feet,  when  Guille  was 
taken  out.  The  balloon  was  carried  to  a  barn 
.at  the  farther  end  of  the  premises.  When  the 
balloon  descended,  more  than  two  hundred 
persons  broke  into  Swan's  garden  through  the 
fences,  and  came  on  his  premises,  beating 
down  his  vegetables  and  flowers.  The  damage 
done  by  Guille,  with  his. balloon,  was  about 
$15,  but  the  crowd  did  much  more.  The 
plaintiff's  damages,  in  all,  amounted  to  $90.  It 
was  contended  before  the  justice  that  Guille 
was  answerable  only  for  the  damage  done  by 
himself,  and  not  for  the  damage  dotie  by  the 
crowd.  The  justice  was  of  the  opinion,  and 
so  instructed  the  jury,  that  the  defendant  was 
answerable  for  all  the  damages  doue  to  the 
plaintiff.  The  jury,  accordingly,  found  a  ver- 
dict for  him  for  $90,  on  which  the  judgment 
was  given,  and  for  cos'ts.  . 

The  cause  was  submitted  to  the  court  on  the 
return,  with  the  briefs  of  the  counsel,  stating 
the  points  and  authorities. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  counsel  for  the  plaintiff  in  error  sup- 
poses that  the  injury  committed  by  his  client 
was  involuntary,  and  that  done  by  the  crowd 
was  voluntary  and  that,  therefore,  there  was 
•38SJ*]*uo  union  of  intent ;  and  that  upon  the 
same  principle  which  would  render  Guille  an- 
swerable for  the  acts  of  the  crowd,  in  treading 
down  and  destroying  the  vegetables  and 
flowers  of  S.,  he  would  be  responsible  fora 
battery,  or  a  murder  committed  on  the  owner 
•of  .the  premises. 

The  intent  with  which  an  act  is  done,  is  by 
no  means  .the  test  of  the  liability  of  a  party  to 
an  action  of  trespass.  If  the  act  cause  the  im- 
mediate injury,  whether  it  was  intentional,  or 
unintentional,  trespass  is  the  proper  action  to 
redress  the  wrong.  It  \yas  so  decided,  upon  a 
review  of  all  the  cases,  in  Percical  v.  Hickey, 
18  Johns. ,  257.  Where  an  immediate  act  is 
done  by  the  co-operation,  or  the  joint  act  of 
several  persons,  they  are  all  trespassers,  and 
may  be  sued  jointly  or  severally  ;  and  any  one 
of  them  is  liable  for  the  injury  done  by  all. 
To  render  one  man  liable  in  trespass  for  the 
acts  of  others,  it  must  appear,  either  that  they 
acted  in  concert,  or  that  the  act  of  the  individ- 
ual sought  to  be  charged,  ordinarily  and 
naturally,  produced  the  acts  of  the  others. 
The  case  of  Scott  v.  Shepard,  2  Bl.,  892,  is  a 
strong  instance  of  the  responsibility  of  an  indi- 
vidual who  was  the  first,  though  not  the  im- 
mediate,agent  in  producing  an  injury.  Shepard 
threw  a  lighted  squib,  composed  of  gunpowder, 
into  a  market  house,  .where  a  large  concourse 
of  people  were  assembled  ;  it  fell  on  the  stand- 
ing of  Y.,  and  to  prevent  injury,  it  was  thrown 
off  his  standing,  across  the  market,  where  it 
fell  on  another  standing  ;  from  thence,  to  save 
the  goods  of  the  owner,  it  was  thrown  to 
another  part  of  the  market  house,  and  in  so 
throwing  it,  it  struck  the  plaintiff  in  the  face, 
and  bursting,  put  out  one  of  his  eyes.  It  was 
decided,  by  the  opinions  of  three  judges 
against  one,  that  Shjepard  was  answerable  in 
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an  action  of  trespass,  and  assault  and  battery. 
DeGrey,  Ch.  J.,  held  that  throwing  .the  squ'ib 
was  an  unlawful  act,  and  that  whatever  mis- 
chief followed,  the  person  throwing  it  was  the 
author  of  the  mischief.  All  that  was  done 
subsequent  to  the  original  throwing,  was  a 
continuation  of  the  first  force  and  first  act. 
Any  innocent  person  removing  the  danger 
from  himself  was  justifiable  ;  the  blame  lights 
upon  the  first  thrower  ;  the  new  direction  and 
new  force  flow  out  of  the  first  force.  He  laid 
it  down  as  a  principle,  *that  everyone  [*383 
who  does  an  unlawful  act,  is  considered  as  the 
doer  of  all  that  follows.  A  person  breaking 
a  horse  in  Lincolns  Inn  Fields,  hurt  a'  man, 
and  it  was  held  that  trespass  would  lie.  In 
Leame  v.  Bray,  3  East,  595,  Lord  Ellen  borough 
said,  if  I  put  in  motion  a  dangerous  thing,  as 
if  I  let  loose  a  dangerous  animal,  and  leave  to 
hazard  what  may  happen,  and  mischief  ensue, 

I  am  answerable  in  trespass  ;  and  if  one,  he 
says,  put  an  animal  or  carriage  in   motion, 
which  causes  an  immediate  injury  to  another, 
he  is  the  actor,  the  causa,  cansans. 

I  will  not  say  that  ascending  in  a  balloon  is 
an  unlawful  act,  for  it  is  not  so  ;  but  it  is  cer- 
tain that  the  aeronaut  has  no  control  over  its 
motion  horizontally  ;  he  is  at  the  sport  of  the 
winds,  and  is  to  descend  when  and  how  he  can; 
his  reaching  the  earth  is  a  matter  of  hazard. 
He  did  descend  on  the  premises  of  the  plaintiff 
below,  at  a  short  distance  from  the  place  where 
he  ascended.  Now,  if  his  descent,  under  such 
circumstances,  would, ordinarily  and  naturally, 
draw  a  crowd  of  people  about  him,  either  from 
curiosity,  or  for  the  purpose  of  rescuing  him 
from  a  perilous  situation  ;  all  this  he  ought  to 
have  foreseen,  and  must  be  responsible  for. 
Whether  the  crowd  heard  him  call  for  he'p  or 
not,  is  immaterial ;  he  had  put  himself  in  a 
situation  to  invite  help,  and  they  rushed  for- 
ward, impelled,  perhaps,  by  the  double  motive 
of  rendering  aid,  and  gratifying  a  curiosity 
which  he  had  excited.  Can  it  be  doubted  that 
if  the  plaintiff  in  error  had  beckoned  to  the 
crowd  to  come  to  his  assistance,  that  he  would 
be  liable  for  their  trespass  in  entering  the  in- 
closure  ?  -I  think  not.  In  that  case,  they 
would  have  been  co-trespassers,  and  we  must 
consitter  the  situation  in  which  he  placed  him- 
self, voluntarily  and  designedly,  as  equivalent 
to  a  direct  request  to  the  crowd  to  follow  him. 
In  the  present  case,  he  did  call  for  help,  and 
may  have  been  heard  by  the  crowd  ;  he  is, 
therefore,  undoubtedly,  liable  for  all  the  injury 
sustained. 

Judgment  affirmed.  . 

Distinguished— 1  Sum.,  446. 

Cited  in— 8  Wend.,  471;  12  Wend.,  39:  25  Wend., 
441 ;  4  Den  ,  467  ;  15  N.  Y..  413 ;  .35  N.  Y.,  215 ;  43  N.Y.. 
569:  55  N.  Y.,  119;  77  N.  Y..  56;  5  Hun.  389;  11  Barb., 
644  ;  17  Barb.,  522:  65  Barb.,  554;  1  T.  &  C.,  123,  124: 

II  Abb.  Pr.,  100 ;  15  Abb.  N.  S.,  392  ;   3  Duer,  26  ;  6 
Duer,  406,  426 ;   36  Super.,  208;  3  Daly,  102;  12  Leg. 
Obs.,  172 ;  44  Mo..  319  :  76  Ind..  172. 


*COON  v.  SNYDER.        [*384 

Practice  in  Justice  Court — Delivery  of  Venire  to 
Defendant — Failure  to  Return  is  Waiver  of. 

Where,  in  a  cause  in  a  justice's  court,  a  venire  is 
demanded  by  either  party,  the  justice  may  deliver 
it  himself  to  the  constable,  to-be  executed  ;  but  if  he 
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delivers  it  to  the  party,  and  he  does  not  appear  at 
the  time  to  which  the  cause  was  adjourned  tor  trial, 
and  the  venire  is  not  returned,  the  justice  may  con- 
sider the  suppression  of  the  venire  by  the  party  as 
a  waiver  or  a  trial  by  jury,  and  proceed  to  hear 
and  decide  the  cause  himself,  as  if  no  venire  had 
been  demanded  or  issued. 
Citations— 2  Cai..  137 :  7  Johns.,  198 ;  8  Johns.,  460. 

TN  ERROR,  on  cwtiorari  to  a  justice's  court. 

Snyder  sued  Coon  before  the  justice,  and, 
after  issue  joined,  Coon  required  an  adjourn- 
ment, and  gave  security.  He  demanded  a 
venire,  which  was  issued  and  delivered  to  him. 
On  the  day  appointed  for  the  trial,  Coon  did 
not  appear,  nor  was  the  venire  returned,  nor 
did  the  jury  appear.  The  justice  proceeded 
to  try  the  cause,  and  gave  judgment  for  the 
plaintiff  below. 

Per  Curiam.  It  is  not  pretended  that  there 
was  any  other  irregularity  in  the  proceedings 
than  this — that  the  justice  himself  tried  the 
cause,  after  a  venire  had  been  called  for,  and 
issued. 

The  Statute  gives  to  either  party  the  right  of 
electing  to  have  a  trial  by  jury.  It  was  com- 
petent to  the  justice  to  deliver  the  venire  to  the 
constable  himself  ;  and  he  was  not  bound,  as 
is  erroneously  supposed  by  some,  to  deliver  it 
to  either  party.  Here.however,  he  did  deliver 
it  to  the  defendant  below,  who,  undoubtedly, 
suppressed  it,  mala  fide,  and  for  the  very  pur- 
pose of  preventing  a  trial.  We  are  of  the 
opinion  that  the  justice  had  a  right  to  consider 
him  as  waiving  the  trial  ify  jury  ;  and  although 
the  justice  might  have  issued  another  venire, 
he  was  not  bound  to  do  so.  The  defendant's 
conduct  was  fraudulent.  The  presumption  is, 
that  he  had  no  defense  ;  and  to  permit  him  to 
avail  himself  of  the  objection  that  be  was 
deprived  of  the  benefit  of  a  trial  by  jury,  would 
be  to  allow  him  to  take  advantage  of  his  own 
wrongful  act.  His  election  to  have  a  trial  by 
jury,  was  renounced  by  his  suppressing  the 
venire.  On  a  careful  examination  of  the  cases 
on  this  subject,  it  will  be  seen  that  the  result 
to  which  we  have  come  is  in  accordance  with 
the  spirit  of  the  decisions.  (2  Cai.,  137;  7 
Johns.,  198  ;  8  Johns.,  460.) 

Judgment  affirmed. 


385*]        "WELLS  v.  HOWELL. 

Trespass —  What  Sufficient  to  Constitute. 

Every  unwarrantable  entry  on  the  land  of  anoth- 
er, whether  it  be  inclosed  or  not,  is  a  trespass. 

As,  where  the  defendant's  cattle  entered  the  unin- 
closed  fit-Id  of  the  plaintiff,  and  destroyed  the  grass, 
&c.,  it  not  appearing  that  there  was  any  regulation 
of  the  town  as  to  fences,  or  as  to  cattle  running  at 
large.  Held  that  the  defendant  was  liable  for  the 
damage  in  an  action  of  trespass. 

Citations— 3  Bl.  Com.,  209, 211 ;  3  Selw.  N.  P.,  1101. 
TN  ERROR,  on  certiorari  to  a  justice's  court. 

Howell  sued  Wells  before  the  justice,  and 
declared  against  him,  for  that  his  (Wells')  horse 
had  entered  the  plaintiff's  field  and  destroyed 
the  grass,  &c.,  there,  to  his  damage  of  $10. 

Wells  pleaded  that  there  was  no  fence  around 
the  field  when  the  damage  was  done  and 
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admitted  the  trespass  and  the  amount  of  the 
damages.  Howell  demurred  'to  the  plea.  It 
was  admitted  there  was  no  fence,  as  stated,  and 
that  there  was  no  town  by-law  about  fences, 
or  cattle  running  at  large.  The  justice  gave 
judgment  for  the  plaintiff  below  for  $10  and 
costs. 

Per  Curiam.  Every  unwarrantable  entry  on 
another's  land  is  a  trespass,  whether  the  land 
be  inclosed  or  not,  (3  Bl.  Com.,  209  ;  3  Selw. 
N.  P.,  1101.)  A  person  is  equally  answerable 
for  the  trespass  of  his  cattle,  as  of  himself.  (3 
Bl.  Com.,  211.)  The  defendant  below  was 
bound  to  show  a  right  to  permit  his  cattle  to 
go  at  large  ;  and  it  is  conceded  that  there  was 
no  town  regulation  on  the  subject.  The  judg' 
ment  must  be  affirmed. 

Judgment  affirmed. 

Cited  in— 1  Cow.,  79;  6  Cow.,  191;  3  Wend..  145;  5 
Den.,  259 ;  68  N.  Y.,  289 ;  7  Barb.,  301 ;  13  Barb.,  597  ; 
22  Barb.,  579 ;  5  Kan.,  187. 


*JACKSON,  ex  dem.  J.  LE  GRANGE,  [*386 

v. 
A.  LE  GRANGE. 

Proof  of  Willr—^  When  Production  of  One  Sub- 
scribing Witness  Sufficient. 

One  of  the  subscribing  witnesses  to  a  will,  if  .he 
can  prove  all  the  solemnities  required  by  the  Stat- 
ute, is  sufficient  for  the  plaintiff ;  but,  if  the  witness 
called  can  only  prove  his  own  signature,  the  other 
witnesses,  if  living,  must  be  produced ;  or,  if  they 
are  dead,  their  handwriting,  and  that  of  the  testa- 
tor, must  be  proved ;  and  it  is  then  a  question  of 
fact,  whether,  under  the  circumstances,  all  the 
requisites  of  the  Statute  have  been  complied  with. 

Where  one  of  the  witnesses  to  a  will  was  called, 
and  proved  his  own  signature,  and  that  of  another 
subscribing  witness  who  was  dead,  but  had  lost  all 
recollection  of  the  facts  and  circumstances  of  the 
execution  of  the  will,  and  had  no  knowledge  of  the 
testator.  Held  that  this  was  not  sufficient  out  of 
the  execution  of  the  will ;  but  that  the  third  sub- 
scribing witness  who  was  living,  within  the  juris- 
diction of  the  court,  ought  to  be  produced. 

Citations— Phil.  Ev.,  383,  384;  Ad.  Ej.,  267. 

TjiJECTMENT  tried  at  the  Albany  Circuit, 
-LJ  Apr.  12,  1821,  before  the  Chief  Justice. 
At  the  trial,  to  support  the  plaintiff's  title,  the 
counsel  offered  a  will  of  Amie  Le  Grange, 
dated  Jan.  28, 1796.  To  prove  the  execution 
of  the  wijl,  the  plaintiff's  counsel  called  John 
N.  Quackenbush,  one  of  the  subscribing  wit- 
nesses to  the  will,  who  testified  that  his  name 
subscribed  was  his  proper  handwriting  ;  and 
that  he  knew  the  handwriting  of  Jeremiah 
Lansing,  another  subscribing  witness,  who 
was  dead.  That  he  never  knew  the  testator, 
nor  did  he  know  that  he  had  ever  seen  him  ; 
that  he  had  no  recollection  of  seeing  the  will 
executed,  or  any  fact  in  relation  to  it,  except 
that  from  the  circumstance  of  his  name  being 
subscribed  as  witness,  he  supposed  he  must 
have  seen  it  executed.  The  witness  stated 
that  he  was  twenty-one  years  old",  at  the  date 
of  the  instrument,  and  knew  the  requisites  to 
a  good  execution  of  a  will,  being  then  about 
to  be  admitted  as  an  attorney  of  this  court. 
The  witness  had  no  knowledge  or  recollection 
that  he  saw "  the  other  witnesses  sign  their 
names,  nor  did  he  know  that  they  saw  the  tes- 
tator sign  his  name.  .The  other  subscribing 
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witness,   Matthew  Wendell,   he  understood, 
resided  in  Brooklyn,  Kings  Co.,  in  this  State. 

It  was  proved  that  the  testator  died  in 
Albany,  in  1811,  leaving  seven  children,  of 
whom  the  lessor  of  the  plaintiff  was  one.  The 
will  had  not  been  proved  before  a  surrogate, 
or  the  Judge  of  Probate,  nor  had  letters  of 
administration  been  taken  out  upon  it. 

The  defendants  counsel  objected  that  the 
will  had  nob  .been  sufficiently  proved  ;  but  the 
Chief  Justice  permitted  it  to  be  read  in  evi- 
dence, reserving  the  question. 

Mr.'  Butler,  for  the  defendant,  contended 
that  the  will  in  this  case  had  not  been  suffi- 
ciently proved,  and  that  the  plaintiff,  there- 
fore, was  not  entitled  to  recover  more  than 
387*]  one  seventh  *part  of  the  premises  in 
question,  as  one  of  the  heirs  at  law  of  the  tes- 
tator. The  Statute  (1  N.  R.  L.,  364,  sess.  36, 
ch.  23,  sec.  2)  intended  to  guard  against  false 
wills ;  and  it  ought  always  to  be  shown  that 
the  requisites  of  the  Statute  have  been  fully 
complied  with.  The  English  courts  have  gone 
quite  far  enough  in  support  of  wills.  The 
rules  and  principles  there  established,  on  this 
subject,  are  to  be  found  in  Phil.  Ev.,  378,  383, 
and  Adams  on  Eject.,  267.  All  the  circum- 
stances attending  the  execution  of  a  will  may 
be  proved  by  one  of  the  subscribing  witnesses; 
but  he  must  prove  all  the  requisites — that  the 
testator  signed  or  acknowledged  the  will  in  his 
presence,  and  in  that  of  the  other  two  witness- 
es, and  that  he,  and  the  other  two  witnesses, 
subscribed  their  names  in  the  testator's  pres- 
ence. Bilt  if  the  witness  can  prove  only  his 
share  in  the  transaction,  it  is  not  sufficient ; 
and  the  other  witnesses  must  be  produced. 
Here,  the  witness  proved  nothing  but  his  own 
signature,  and  the  death  of  Lansing,  the  first 
subscribing  witness.  He  knew  nothing  of 
Wendell,  the  third  witness,  except  that  he 
lived  within  the  State.  There  can  be  no  pre- 
sumption that  the  third  witness  subscibed  his 
name,  or  that  the  testator  signed  in  his  pres- 
ence. Again  ;  the  witness  knew  nothing  of 
the  testator,  and  was  not  certain  that  he  had 
ever  seen  him.  There  are  no  circumstances 
to  help  out  the  case.  The  plaintiff  was  bound 
to  produce  the  best  evidence  in  his  power ;  and 
as  the  third  witness  was  living  within  the 
State,  he  ought  to  have  been  produced. 

Mr.  S.  Beardsley,  contra.  The  rule,  in  this 
respect,  as  to  the  proof  of  wills,  is  the  same  as 
in  the  case  of  a  deed  or  other  instrument  under 
seal.  In  Bemet  v.  Taylor,  9  Ves.,  381,  where 
a  witness  to  a  witl  had  become  insane,  proof  of 
his  handwriting  was  allowed,  he  being  consid 
ered  as  if  he  were  dead.  So,  in  Carrington  v. 
Payne,  5  Ves.,  404,  where  the  witness  was  in 
the  West  Indies,  proof  of  his  handwriting 
was  held  sufficient.  Roberts  (on  Wills,  p.  447) 
mentions  a  case  before  the  Master  of  the  Rolls, 
in  which  the  will  having  been  made  thirty 
years  before,  and  the  testator  having  been 
dead  above  twentv  years,  and  no  account  of 
one  of  the  subscribing  witnesses  to  be  obtained, 
388*]  proof  even  of  *his  handwriting  was 
dispensed  with,  on  proving  the  handwriting 
of  the  other  two  witnesses  ;  and  the  Master  of 
the  Rolls  observed  that  he  did  not  see  how  a 
will  could  be  distinguished  from  a  deed,  as  to 
this  point.  (Cunliff  v.  Sefton,  2  East,  183  ; 
Phil.  Ev.,  384;  2  Bay,  S.  C.,  187.)  This  is 
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not  a  case  of  secondary  evidence.  In  Hands 
v.  Herbert,  Com.,  531,  where  the  witnesses  to 
a  will  were  all  dead,  it  was  decided  to  be  mat- 
ter fit  to  be  left  to  a  jury  to  decide,  from  cir- 
cumstances merely,  without  any  positive 
proof,  whether  the  witnesses  set  their  names 
in  the  presence  of  the  testator.  Whether 
there  has  been  a  compliance  with  all  the  requi- 
sites required  by  the  Statute,  is  a  matter  of 
fact  which  may  be  left  to  the  jury  to  deter- 
mine. The  attestation  of  a  will  need  not  state 
that  the  witnesses  subscribed  their  names  in 
the  presence  of  the  testator.  (Brice  v.  Smith, 
1  Willes.)  Where  a  subscribing  witness  said 
"he  was  convinced  that  he  was  present,  and 
attested  the  execution  of  the  instrument,"  that 
was  held  sufficient,  though  he  did  not  say 
that  the  signature  was  the  handwriting  of  the 
party.  (Pigott  v.  Holloway,\  Binn.,436;  2 
Dall.,  96  ;  2  Hey  wood,  338.)  One  witness 
only  need  be  produced  to  prove  a  will.  If  the 
heir  objects,  he  must  produce  the  others.  (Rob. 
on  Frauds,  439.)  The  subscribing  witnesses  to 
a  will  may  give  evidence  against  their  own 
attestation;  but  the  plaintiff  may  contradict 
that  evidence  by  other  witnesses.  (Rob.  on 
Frauds,  240 ;  Str.,  1096  ;  1  W.  Bl.,  365,  416.) 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

I  am  of  opinion  that  the  will  was  not  well 
proved.  Quackenbush  merely  proved  his  own 
signature,  as  a  witness  to  the  execution  of  the 
will.  He  had  lost  all  recollection  of  the  facts 
and  circumstances  attending  its  execution. 
He  never  knew  the  testator,  nor  had  he,  to  his 
recollection,  seen  him  before  that  time..  I  con- 
sider it  well  settled,  that  on  a  trial  at  law, 
where  the  execution  of  a  will  comes  in  ques- 
sion,  the  party  supporting,  or  claiming  under 
it,  is  not  under  the  necessity  of  calling  more 
than  one  of  the  subscribing  witnesses,  if  he 
can  prove  the  execution,  as  that  the  testator 
signed  it  in  the  presence  of  the  witnesses,  or 
acknowledged  his  signing  to  *them,  or  [*389 
to  each  of  them,  and  that  the  witnesses  sub- 
scribed it  in  his  presence.  But  if  the  witness 
cannot  prove  these  requisites,  the  other  wit- 
nesses ought  to  be  called.  If  they  are  dead, 
their  handwriting,  and  the  handwriting  of  the 
testator,  ought  to  be  proved  ;  and  then  it 
becomes  a  question  of  fact,  whether,  under  all 
the  circumstances,  it  is  to  be  presumed  that  all 
the  requisitions  of  the  Statute  •  have  been 
observed.  (Phil.  Ev.,  383,  384;  Adams  on 
Eject.,  267.) 

The  death  and  signature  of  Jeremiah  Lan- 
sing were  proved  ;  but  it  appeared  that  Mat- 
thew Wendell,  the  other  subscribing  witness, 
was  alive,  and  within  the  jurisdiction  of  the 
court.  He  ought  to  have  been  called,  inas- 
much as  Quackenbush  did  not  prove  the  facts 
essentially  necessary  to  the  valid  execution  of 
the  will.  If  Wendell  had  been  called,  he 
might  have  either  proved  or  disproved  these 
facts.  If  his  recollection  should,  also,  have 
failed  him,  still,  if  he  could  have  proved  his 
signature,  then,  on  proving  the  signature  of 
the  testator,  I  should  be  of  the  opinion  that  the 
will  had  been  sufficiently  proved  to  entitle  it 
to  be  read.  The  law  does  not  require  impossi- 
bilities ;  and  therefore,  where  the  will  has 
been  executed  for  a  long  period  before  the 
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trial,  it  is  not,  ordinarily,  to  be  expected  that 
the  witnesses  will  be  able  to  remember  all  the 
material  facts.  In  this  respect,  a  will  maybe 
compared  to  a  deed,  the  execution  of  which  is 
denied.  If  the  .subscribing  witnesses  prove 
their  signatures,  though  they  may  not  be  able 
to  recollect  the  delivery,  yet,  if  they  declare 
that  they  never  subscribed,  as  witnesses,  with- 
out a  due  execution  of  a  deed  by  the  grantor, 
or  obligor,  such  proof  would  be  sufficient. 
So,  also,  if  the  subscribing  witnesses  to  a  will 
are  dead,  the  proof  of  their  signatures,  and 
that  of  the  testator,  is  sufficient.  Prima  fade, 
the  law  will  intend  a  due  execution.  The  will, 
in  this  case,  not  being  well  proved,  the  plaint- 
iff is  entitled  to  judgment  for  one  seventh  part 
only  of  the  premises. 
Judgment  accordingly. 

Cited  in— 1  Wend..  413;  2  Barb.  Ch.,  66;  26  N.  Y.. 
437;  12  Hun,  347;  1  Barb..  538;  37  Barb..  341;  1 
Bradf .,  293 ;  2  Bradf.,  74. 
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*BOWEN  v.  BELL. 


Justice  Court — Default  of  Defendant — Adjourn- 
ment at  Plaintiff's  Request — Defendant  may 
Plead  on  Adjourned  Day. 

On  the  return  of  asummonsserved  personally.in 
a  justice's  court,  the  defendant  did  not  appear,  and 
hie  default  was  entered ;  and  the  plaintiff,  after 
statinjr  his  demand,  not  beinur  prepared  to  prove  it, 
asked  for  an  adjournment.which  was  granted  ;  and 
at  the  adjourned  day  the  defendant  appeared,  and 
tendered  a  plea,  which  the  justice  refused.  Held 
that  as  the  defendant  appeared.and  tendered  a  plea, 
as  soon  as  the  plaintiff  was  ready  to  prove  his 
demand,  the  plea  oujjht  to  have  been  received. 

Citation— 15  Johns.,  86. 

IN  ERROR,  on  certiorari  to  a  justice's  court. 
Bell  sued  Bowen  before  the  justice,  by  a 
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summons,  which  was  personally  served.  On 
the  return  day  of  the  summons  Bowen  did  not 
appear.  The  'plaintiff  stated  his  cause  of 
action  to  the  justice,  but  being  unprepared  to 
prove  it,  asked  for  an  adjournment  of  the 
cause  for  six  days,  which  was  granted.  At 
the  day  to  which  the  cause  was  adjourned,  the 
defendant  appeared,  and  tendered  a  plea  to 
the  action.  The  plaintiff  objected  to  receiv- 
ing the  plea,  and  the  justice  overruled  it,  on 
the  ground  that  the  defendant  was  bound  to 
appear  and  plead  at  the  return  of  the  process  ; 
and  his  default  having  been  entered,  it  was 
too  late  to  offer. a  plea.  The  justice,  accord- 
ingly, gave  judgment  for  the  plaintiff  below 
for  the  amount  proved  by  him. 

PLATT,  J.,  delivered  the  opinion  of  the 
court : 

I  find  nothing  in  the  Statute  expressly  regu- 
lating the  practice  in  a  case  like  the  present  ; 
but  I  am  inclined  to  the  opinion  that  the  jus- 
tice erred.  There  had  been  no  delay  occa- 
sioned by  the  defendant.  The  plaintiff  was 
not  ready >  on  the  return  of  the  summons,  to 
proceed  ex-parte ;  and  the  adjournment  was 
at  his  request.  The  only  effect  of  entering 
the  default  of  the  defendant  for  not  appear- 
ing on  the  return  of  the  process,  was  to  give 
the  plaintiff  liberty,  if  he  thought  proper,  to 
proceed,  at  that  time,  ex-parte.  But,  as  the 
defendant  appeared,  and  tendered  a  plea,  as 
soon  as  the  plaintiff  was  ready  to  produce 
proof  of  his  demand,  I  see  no  good  reason  for 
rejecting  the  plea.  (Sweet  v.  Coon,  15  Johns., 
86.)  The  judgment  must,  therefore,  be  re- 
versed. 


Judgment  reversed. 
Cited  in— 12  Wend..  152. 
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CASES  ARGUED  AND  DETERMINED 


AND 


CORRECTION  OF  ERRORS 

OP   THE 

STATE   OF  NEW  YORK 


FEBRUARY  AND  APRIL,  1821. 


JOHN  WOOD  WORTH,  Plaintiff  in  Error, 
v. 

THE  PRESIDENT,  DIRECTORS  AND 
COMPANY  OF  THE  BANK  OF  AMER- 
ICA, Defendants  in  Error. 

Promissory  Note — Accommodation  Indorser — 
Place  of  Payment  not  Specified— Demand  and 
Notice,  Where  Made  and  Given— Alteration — 
Addition  by  Maker,  of  Place  of  Payment — 
Discharges  Indorser. 

Where  no  particular  place  of  payment  is  desig- 
nated in  a  promissory  note,  the  holder  is  bound  to 
demand  payment  of  the  maker  personally,  or  at  his 
residence :  and  the  indorser  contracts  only  to  be 
answerable  in  default  of  the  maker,  after  such  a 
demand  has  been  made,  and  due  notice  to  him  of 
the  default. 

Every  alteration  of  a  note  by  the  maker,  in 
respect  to  the  place  of  payment,  or  any  alteration 
of  the  contract  of  the  indorser  in  a  part  which  may, 
in  any  event,  become  material,  without  his  appro- 
bation, discharges  his  liability. 

A  promissory  note  was  made  and  indorsed  for  the 
accommodation  of  the  maker,  dated  at  Albany, 
where  the  parties  resided.  After  indorsing  the  note 
in  blank,  the  indorser  returned  it  to  the  maker.who, 
without  the  knowledge  or  consent  of  the  indorser, 
wrote  in  the  margin:  "Payable  at  the  Bank  of  Amer- 
ica, J.  K.;"  and  presented  it  at  the  Bank  of  Am., 
in  the  City  of  N.  Y.,  for  discount  (in  renewal  of  a 
former  note  drawn  or  indorsed  by  the  same  parties, 
or  discounted  for  the  benefit  of  the  maker),  where 
it  was  accordingly  discounted.  When  the  note 
became  due,  payment  was  demanded  at  the  Bank 
of  Am.,  and  notice  of  non-payment  was  regularly 
given  to  the  indorser  at  Albany.  Held,  in  an  action 
brought  by  the  Bank  against  the  indorser,  that  the 
memorandum  in  the  margin  of  the  note  by  the 
maker  was  a  material  alteration  of  the  contract, 
which  discharged  the  indorser  from  his  liability  : 
and  that,  if  it  -were  otherwise,  the  demand  of  pay- 
ment and  notice  were  not  sufficient  to  discharge 
him. 

Citations-1  Ld.  Raym.,  443;  1  Salk.,  127;  1  Str., 
478 ;  Doug.,  637 ;  3  Mass.,  225,  274 ;  Doug.,  514,  6,  3  ;  4 


Tyng,  45 ;  6  Mass  ,  428 ;  5  Munf .,  581 ;  3  Day,  12 ;  Act, 
March.  21,  1801;  2  Bay,  217;  2  Day,  654:  4  Cranch, 
141;  7  East,  365;  2  Taunt,  6 1,16;  13  East,  459:  1  Catnbp., 
423;  1  Holt,  363;  3  Taunt.,  397:  2  Campb.,  549;  5 
Taunt.,  30, 344,  354 ;  14  East,  500 ;  1  Starkie  N.  P.,  488; 

16  East,  110 ;  2  Campb.,  498  ;  3  Maule  &  S.,  150 ;  I  Id., 
735:  4  Dow,  338;  2  H.  Bl.,  509;  4  Campb.,  200,  217;  1 
Holt  IV.  P.,  364,  n.:  12  Mass..  172 :  1  South..  25 :  2  Cai., 
121 ;  14  Johns.,  114,  368 ;  Dupon.  Codede  Com.,  arts. 
123, 161, 173:  4  Mass.,  244 ;  10  Johns.,  538 :  3  Esp.,  57 ; 

17  Johns.,  248 ;  2  Cai.  Cas.,  1 ;  12  Mass.,  172;  1  Campb., 
423. 

THE  defendants  in  error  brought  an  action 
in  the  Supreme  Court  against  the  plaint- 
iff in  error,  as  indorser  of  a  promissory  note, 
dated  Albany,  April  17,  1817,  made  by  James 
Kane,  for  $2,500,  payable  to  John  Wood- 
worth  or  order,  sixty  days  after  date,  for 
value  received.  The  note  was  indorsed  by  J. 
W.  and  by  John  Kane.  In  the  margin  of  the 
note  were  written  the  *following  [*392 
words:  "Payable  at  the  Bank  of  America, 
James  Kane."  The  note  was  made  and 
indorsed  for  the  accommodation  of  James 
Kane,  the  maker,  who  resided  at  the  time, 
and  still  resides,  in  Albany.  He  sent  the  note 
to  the  plaintiff  in  error,  to  be  indorsed  by  him, 
without  explanation  as  to  where  it  was  to  be 
sent.  The  note  was  intended  by  James  K.  to 
be  in  renewal  of  another  note,  held  by  the 
Bank  of  Am.,  and  indorsed  by  the  defendant; 
but  the  plaintiff  in  error  was  not  informed 
that  any  of  the  former  notes  had  been  made 
payable  at,  or  discounted  at  any  bank  in  N. 
Y.  The  writing  in  the  margin  of  the  note 
was  made  after  the  note  was  indorsed  by  the 
plaintiff  in  error,  and  without  his  knowledge 
or  consent,  nor  did  he  ever  assent  to  the  mak- 
ing of  any  memorandum  on  the  note.  After 
the  note  was  returned  by  J.  W.  to  James 
Kane,  he  procured  the  indorsement  of  John 


NOTE.— Negotiable  paper  —  Alteration  —  Addition 
of  particular  place  of  payment. 

The  above  case  of  Woodworth  v.  Bank  of  N.  A. 
is  cited  with  approval  in  2  Daniels  Neg.  Insts.,  39.5, 
sec.  1383.  See  Toomer  v.  Rutland,  57  Ala.,  173.  Such 
an  addition  was  held  immaterial  in  an  action  against 
the  makers  (the  addition  having  been  made  without 
their  consent)  in  Am.Nat'l  Bank  v.  Bangs,  42  Mo., 
454. 

JOHNS.  REP.,  19.  . 


Where  a  blank  is  left  to  be  filled  with  place  of 
payment,  a  lionafide  holder  has  implied  authority 
to  fill  such  blank.  See  Marshall  v.  Drescher,  68 
Ind.,  359 :  Redlich  v.  Dall.,  54  N.  Y.,  234. 

See,  also.  Taddiken  v.  Cantrell,  69  N.  Y..  597:  Mc- 
Grath  v.  Clark,  56  N.  Y.,  34:  Shuler  v.  Gillette,  12 
Hun,  278;  Knoxville  Bank  v.  Clark,  51  la.,  264; 
Troy  City  Bank  v.  Lauman,  19  N.  Y.,  477. 
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K.,  and  presented  the  note  for  discount,  at 
the  Bank  of  Am. ,  where  it  was  discounted  for 
his  use,  in  renewal  of  a  former  note.  Payment 
of  the  note  was  demanded  at  the  Bank  of  Am., 
in  N.  Y.,  June  19,1817  ;  payment  was  refused, 
and  notice  of  the  non-payment  was  regularly 
given  to  the  plaintiff  in  error,  as  indorser,  by 
a  letter  sent  by  the  first  mail  thereafter,  to  him 
in  Albany. 

A  verdict  was  taken  for  the  plaintiffs,  in  the 
Supreme  Court,  subject  to  the  opinion  of  that 
court  on  a  case,  with  leave  to  either  party  to 
turn  it  into  a  special  verdict.  The  case  was 
argued,  and  the  S.  C.  gave  judgment  for  the 
plaintiffs  below.  The  case  having  been  turned 
into  a  special  verdict,  the  defendant  below 
brought  a  writ  of  error  returnable  to  this 
court. 

The  Chief  Justice  assigned  the  reasons  for 
the  judgment,  which  were  the  same  as  con- 
tained in  the  case  reported  in  the  Supreme 
Court.  (See  Vol.  XVIII.,  p.  315,  326.) 

The  cause  was  argued  by  Mr.  Talcol,  Att'y- 
Gen..  and  Mr.  Van^Buren,  for  the  plaintiff  in 
error,  and  by  Messrs.  Hoffman  and  Henry  for 
the  defendants  in  error. 

The  counsel'  for  the  plaintiff  in  error  cited 
the  following  authorities  :  Ludlow  v.  Simond, 
393*1  2  Cai.Cas.in  Er.,*30  ;  Munn  v.  Commis- 
sion Co.,  15  Johns.,  44;  1  Holt's  N.  P.,  363, 
364,  Ti,.;  4  Campb.,  217;  1  Starkie's  N.  P., 
468  ;  4  Mass.,  244  ;  1  Taunt.,  420  ;  3  Taunt., 
397;  5  Taunt.,  30,  344:  14  East,  500;  16 
East,  110,112;  2  Taunt.,  338;  1  Maule  &S., 
735  ;  2  Johns.  Cas.,  359,  366,  367. 

For  the  defendants  in  error,  the  following 
cases  were  cited :  Mason  v.  Franklin,  3  Johns., 
206  ;  Thompson  v.  Ketcham,  4  Johns.,  285  ; 
Anderson  v.  Drake,  14  Johns.,  114  ;  State  Bank 
v.  Hurd,  12  Mass..  172  ;  4  Campb..  179,  233  ; 
1  Campb.,  427  ;  2  Taunt.,  61  ;  5  Taunt.,  344  ; 
Bayley  on  Bills,  96  ;  1  Holt's  N.  P.,  366,  n.\ 
3  Esp.  N.  P.,  57,  243 ;  Bayley  on  Bills,  43  :  4 
T.  R.,  320  ;  Bu.ller,  J.,  2  Burr.,  1676  ;  7  East, 
385  ;  2  H.  Bl.,  509  ;  5  Taunt.,  61  ;  2  Campb., 
549  ;  3  Campb.,  397  ;  14 East,  500  ;  17  Johns., 
257  ;  1  Ld.  Raym.,738  ;  1  Salk.,  126  ;  3  Salk., 
71,  S.  C.;  1  Burr.,  452,  1516;  Doug.,  633; 
Bayley  on  Bills,  53,  218. 

THE  CHANCELLOR.  The  facts  in  this  case 
are  few,  and  simple. 

On  the  7th  of  April,  1817,  James  Kane  made 
a  note,  payable  in  sixty  days,  to  the  order  of 
John  Woodworth,  for  $2,500.  The  note  was 
dated  at  Albany,  where  the  maker  then,  and 
hath  ever  since,  resided.  It  was  an  accommo- 
dation note,  being  made  and  indorsed  entirely 
for  the  benefit  of  the  maker.  It  was  indorsed 
in  blank,  by  Mr.  Woodworth,  without  any 
explanation  where  it  was  going  ;  but  the  note 
was  intended  by  the  maker  as  a  renewal  of 
another  note  held  by  the  Bank  of  Am.,  and 
indorsed  by  the  same  indorser,  who  had  not 
any  knowledge  that  any  of  the  former  notes 
had  been  made  payable  at,  or  discounted  at, 
any  bank  in  N.  Y.  After  the  note  was  so  in- 
dorsed, it  was  returned  to  the  maker,  who 
then  wrote  a  memorandum  in  the  margin  of 
it,  in  these  words,  "payable  at  the  Bank  of 
America,"  and  subscribed  his  name  to  it ;  and 
this  was  done  without  the  knowledge  or  assent 
of  the  indorser.  The  maker  then  procured  an-. 
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other,  or  second  indorser,  and  offered  the  note 
for  discount  at  the  *Bank  of  Am. ,  where[*394 
it  was  discounted  for  his  use,  in  renewal  of  a 
former  note. 

When  the  note  fell  due,  payment  was  de- 
manded at  the  Band  of  Am.,  and  refused,  and 
notice  thereof  was  regularly  given  to  the  in- 
dorser, by  the  first  mail  thereafter. 

The  indorser  being  sued  upon  his  indorse- 
ment, objected  to  pay,  on  the  ground  that 
there  had  not  been  a  demand  of  payment  of 
the  maker,  made  either  upon  him  personally, 
or  at  his  place  of  residence,  in  Albany,  and 
that  a  demand  at  the  place  designated  for  pay- 
ment, by  the  memorandum  of  the  maker  in  the 
margin  "of  the  note,  was  not  sufficient. 

The  case,  upon  that  objection,  appears  to 
have  been  elaborately  argued  in  the  Supreme 
Court,  and  the  Ch.  J.  delivered  the  unanimous 
opinion  of  that  court  (with  the  exception  of 
the  plaintiff  in  error,  who  did  not, sit  in  the 
cause),  that  the  demand  at  the  Bank  in  N.  Y. 
was  sufficient  to  charge  the  indorser. 

The  question  now  is,  whether  the  demand 
at  the  place  designated  by  the  maker  was  suffi- 
cient ;  and  this  question  is  to  be  decided  ac- 
cording to  the  usages  and  maxims  of  the  law 
merchant,  which  is  a  part  of  the  law  of  the 
land. 

The  Ch.  J.,  in  the  able  and  learned  opinion 
which  he  read  in  his  place  in  this  court,  ob- 
served, that  when  the  note  was  indorsed  by 
the  then  defendant,  it  was  not  payable  at  any 
place  ;  and  that  if  the  memorandum  had  not 
afterwards  been  made,  and  the  residence  of 
the  maker  had  continued  to  be  in  Albany,  and 
he  had  remained  in  Albany  when  the  note  fell 
due,  the  demand,  in  order  to  charge  the  in- 
dorser, must  have  been  made  upon  him,  either 
personally,  or  at  his  place  of  business  in  Al- 
bany. But  the  Ch.  J.  also  observed,  that  if 
the  maker  had  changed  his  residence  before 
the  note  fell  due,  or  if  he  had  been  met  with 
in  N.  Y.,  or  elsewhere,  when  the  note  fell  due, 
a  personal  demand  upon  him  would  have  been 
regular,  and  sufficient  to  fix  the  indorser;  and 
that  it  could  not  then  be  said,  that  it  was  any 
part  of  the  contract  that  demand  should  be 
made  of  the  maker  only  in  Albany,  or  that  the 
note  was  indorsed  under  the  belief  of  any 
such  necessity.  If  the  note  be  silent  as  to  the 
place  of  payment,  why,  he  asked,  is  it  not 
competent  to  the  maker  to  designate  a  place 
where  payment  should  be  made  ?  It  is  a 
*circumstance  within  his  control,  and  [*395 
under  his  direction,  when  no  place  of  pay- 
ment is  mentioned  in  the  note.  If  he  had  re- 
moved to  N.  Y.,  or  gone  there  on  a  visit,  or 
expressly  for  the  purpose  of  having  a  demand 
made  upon  him  there,  a  personal  demand  upon 
him  there  would  have  been  sufficient  to  charge 
the  indorser.  It  was  a  matter  of  entire  voli- 
tion, on  the  part  of  the  maker,  where  the  de- 
mand should  be  made,  and  he  certainly  could, 
in  this  case,  do,  by  agreement,  whatever  he 
could  lawfully  do  by  hia  locomotive  powers. 
The  defendant  having  indorsed  the  note,  with- 
out restraint  upon  the  maker  as  to  the  place 
of  payment,  he  must  be  deemed  to  have  left 
that  circumstance  to  the  discretion  and  control 
of  the  maker.  But  if  the  maker  should  ap- 
point a  place  at  some  unreasonable  distance, 
or  in  bad  faith,  to  the  prejudice  of  the  in- 
.  JOHNS.  REP.,  19 
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<lorser,  it  might  change  the  application  of  the 
rule.  This,  however,  was  not  such  a  case, 
and  it  was  not  pretended  that  the  indorser  had 
been  injured  by  the  maker's  appointing  the 
place  of  payment,  He  had  regular  and  prompt 
notice  of  the  demand  and  refusal  of  the  maker 
to  pay  at  the  place  appointed. 

This  is  the  substance  of  the  opinion  of  the 
Supreme  Court,  and  the  reasonableness  of  that 
opinion  is  well  calculated  to  make  an  impres- 
sion upon  every  impartial  and  enlightened 
mind. 

The  note  in  question  was  intended  as  a 
renewal  of  a  former  note  held  by  the  Bank  of 
Am.,  and  indorsed  by  the  same  indorser.  The 
special  verdict  further  adds,  that  the  defend- 
ant had  not  any  knowledge  that  "  any  of  the 
former  notes"  had  been  made  payable  at,  or 
discounted  at,  any  bank  in  N.  Y.  From  these 
expressions — "any  of  the  former  notes" — it 
would  appear  that  the  now  plaintiff  in  error 
had  been  in  the  habit  of  indorsing  notes  for 
Mr.  Kane,  and  he  must  be  considered  as  hav- 
ing entertained  a  very  unlimited  confidence 
in  the  maker,  in  continuing  to  indorse  for  him, 
without  any  inquiry  where  the  former  notes 
had  been  discounted,  and  where  the  present 
note  was  to  go  to  meet  the  call  on  the  former 
one.  It  must  have  been  a  matter  .of  perfect 
indifference  to  the  indorser,  or  he  would  have 
made  some  inquiry.  It  is  very  possible  that 
the  former  note,  which  this  was  intended  to 
to  take  up,  ha,d  the  same  direction  given 
396*]  *to  it  in  the  margin,  as  to.the  place  of 
payment,  though  the  now  plaintiff  may  .not 
have  known  it  when  he  indorsed  the  present 
note,  and  that  many,  and  perhaps  all,  of  the 
former  notes,  of  which  the  special  verdict 
speaks,  had  the  same  direction.  This  was  a 
general  note,  without  any  place  of  payment  in 
the  body  of  it  ;  it  consequently  left  the  place 
of  payment  at  large,  and  certainly  it  left  the 
maker  at  liberty  to  pay  it  wherever  he  could 
find  it,  and  to  get  it  discounted  wherever  or  at 
whatever  bank  he  pleased.  The  place  of  pay- 
ment was  not  material,  because  it  was  not 
made  a  part  of  the  note.  The  verdict  states 
that  the  defendant  had  not  any  knowledge 
that  any  of  the  former  notes  had  been  dis- 
counted at  any  bank  in  N.  Y. ;  but  some  of 
them  may  have  been  discounted  at  Troy,  or 
Schenectady,  or  Utica,  with  his  knowledge, 
and  under  the  same  direction.  It  would  have 
been  very  desirable  that  the  former  practice 
between  the  parties  to  which  the  verdict 
alludes,  relative  to  the  drawing,  indorsing, 
discounting  and  paying,  and  directing  the 
place  of  payment,  had  been  fully  settled,  so 
that  we  might  have  known  how  far  the  memo- 
randum in  the  present  case,  was,  or  was  not, 
a  surprise  upon  the  indorser.  The  verdict 
says  that  the  memorandum  made  by  Mr.  Kane, 
in  the  margin  of  the  note,  was  made  without 
the  knowledge  or  consent  of  the  indorser.  But 
this  does  not  imply  that  it  was  made  against 
his  consent.  It  only  means  that,  in  this  case, 
the  indorser  knew  nothing  of  what  was  done 
with  the  note  after  he  indorsed  it,  in  blank, 
and  handed  it  back  to  the  clerk  from  whom  he 
received  it.  He  possessed  an  entire  confidence 
in  the  ability,  prudence  and  discretion  of  the 
maker,  touching  the  disposition  and  discount 
of  the  note.  I  have  no  doubt  that  confidence 
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had  been  justified  by  the  former  dealings  be- 
tween them,  in  negotiable  paper.  He  did  not 
choose  even  to  inquire  where  the  former  notes 
which  he  had  indorsed  had  been  discounted. 
These  is  no  evidence,  nor  any  ground  even  for 
inference,  that  it  was  against  his  consent  to 
have  the  former  note  discounted  at  a  bank  in 
N.  Y. ;  and  the  maker  acted  in  perfect  good 
faith,  and  without  any  abuse  of  his  discretion, 
when  he  sent  the  note  to  N.  Y.  to  be  dis- 
counted at  the  Bank  of  Am.,  and  gave  notice 
by  his  memorandum,  that  he  should  pay  it 
there.  *It  may  be  that  the  former  [*397 
note  discounted  there  had  the  same  direction, 
and  if  the  Bank  had  even  been  misled  as  to  the 
place  of  demand  of  payment,  who  can  say 
that  the  former  note,  and  perhaps  I  may  say 
many  of  the  former  notes,  of  these  same  par- 
ties, had  not  misled  them  ?  Every  reflecting 
mind  will  perceive,  that  if  the  Bank  of  Am.- 
have  been  misled  by  trusting  to  the  memoran- 
dum, it  is  the  very  plaintiff  in  error  who  may 
have  contributed  to  mislead  them.  This  he 
may  have  done  by  his  former  practice,  and  by 
indorsing,  in  blank,  a  new  note  for  James 
Kane,  without  making  any  kind  of  inquiry  as 
to  the  disposition  of  the  former  note.  He 
knew,  most  certainly,  that  there  was  a  former 
note  outstanding,  which  he  had  indorsed ; 
and  he  must  have  known,  from  the  date  and 
the  sum,  and  other  circumstances,  that  the 
note  in  question  was  intended  as  a  renewal  of 
a  former  note  ;  and  why  did  he  not  ask  and 
obtain  an  explanation  where  this  note  was 
going  ?  He  suffered  the  maker  to  use  it  as  he 
pleased,  by  sending  it  to  the  Bank  of  Am., 
and  to  use  it  as  a  payment  of  the  former  note. 
If  the  prior  note  was  paid  there  (as  it  certainly 
was,  without  objection  from  the  indorser),  had 
not  the  Bank  good  reason  to  conclude  that  the 
present  note  was  also  to  be  paid  there  by  the 
assent  of  all  parties  ?  How  could  the  Bank 
know  but  that  the  memorandum  had  been 
agreed  to  by  the  indorser  ?  And  can  the  in- 
dorser, with  any  show  of  justice,  now  be  per- 
mitted to  say  that  the  Bank  had  no  business  to 
trust  to  the  maker's  assurance  that  he  would 
pay  this  second  note  there,  and  that  they  ought 
to  have  taken  the  note  out  of  the  Bank  and 
sent  it  up  to  Albany,  to  be  ready  on  the  day? 
If  they  had  done  so,  the  indorser  might  have 
had  much  more  color  of  reason  to  complain  ; 
and  he  appears  to  me  to  be  most  justly  and 
most  equitably  estopped,  by  his  own  acts, 
from  taking  advantage  of  the  confidence  which 
the  Bank  reposed  in  the  memorandum. 

The  indorser,  then,  in  this  case,  by  indors- 
ing a  note  in  blank  when  the  note  itself  had 
not  designated  any  place  of  payment,  and  the 
note  was  intended,  as  he  well  knew,  to  meet 
and  take  up  a  former  note  which  he  had  in- 
dorsed for  the  same  maker,  and  by  abstaining 
from  all  inquiry  where  the  note  was  going, 
or  where  the  former  note  had  been  discounted, 
*must  be  considered  as  having  left  it  [*398 
in  the  discretion  of  the  maker  to  get  the  note 
discounted  where  he  pleased,  and  to  place 
funds  where  he  pleased  to  pay  it.  He  volun- 
tarily placed  the  note  entirely  under  the 
maker's  control.  If  any  person  is  really  to 
suffer  by  the  memorandum,  it  ought  to  be  the 
indorser  who  inspired  the  confidence,  and  not 
the  Bank  who  acted  upon  that  confidence. 
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But,  in  fact,  the  memorandum  worked  no 
real  injury  to  anyone,  for  it  is  to  be  inferred 
from  the  case,  that  a  demand  anywhere  would 
have  been  equally  ineffectual.  The  maker 
had  stopped  payment,  and  was  without  funds 
to  take  up  the  note,  and  the  plaintiff  in  error 
is  now  endeavoring  to  get  rid  of  the  obliga- 
tion of  his  indorsement,  on  the  formal,  hard, 
dry,  technical  objection,  that  the  Bank  being 
misled  by  the  memorandum  in  the  margin  of 
the  note,  did  not  make  the  demand  upon  the 
maker  at  the  proper  place. 

I  shall,  presently,  pay  attention  to  this  tech- 
nical objection  ;  but  it  will  be  proper  and 
useful,  in  the  first  place,  to  examine  a  little 
into  the  doctrine  of  commercial  law,  on  the 
subject  of  blank  indorsements,  and  of  the  very 
extensive  responsibility  of  an  indorser,  where 
a  bona  fide  holder  of  negotiable  paper  for  a 
valuable  consideration  is  concerned.  The  con- 
clusion from  that  doctrine  appears  to  be,  that 
the  indorser  in  this  case  is  as  much  bound  by 
the  memorandum,  to  Hie  bona  fide  holder  of 
the  note,  as  if  he  had  expressly  assented  to 
it  when  he  indorsed  his  .name. 

I  shall  first  look  at  a  few  cases,  to  extract 
the  principle,  and  shall  then  make  an  applica- 
tion of  it  to  the  case  before  us. 

In  Lnmbert  v.  Oakes,  1  Ld.  Raym.,  443;  1 
Salk.,  127,  Lord  Holt  laid  down  the  following 
rules,  relative  to  negotiable  notes :  1.  That  in 
an  action  against  the  indorser  it  was  not  nec- 
essary to  prove  the -hand  of  the  maker,  for 
thougli  the  note  be  forged,  the  indorser  is  lia- 
ble to  a  bona  fide  indorsee.  2.  That  if  the  in- 
dorsement be  in  blank,  the  indorser  puts  it  in 
the  power  of  the  holder  to  overwrite  what  he 
pleases,  and  he  may  use  it  as  an  acquittance  or 
an  assignment.  Afterwards,  in  tjwellwood  v. 
Vernon.  1  Str.,  478,  decided  in  1721,  the  K.  B. 
declared  that  every  indorsement  was  the  same 
399*J  as  making'a  new  note  ;  so  that  if  *the 
note  be  payable  on  the  1st  of  May,  and  the  in- 
dorsement appoints  it  to  be  payable  on  the  1st 
of  April,  it  is  a  promissory  note  as  to  the  in- 
dorser, payable  on  tne  1st  of  April. 

So  stood  the  law  a  centurv  ago ;  and  to 
come  down  to  the  time  of  Ld.  Mansfield,  who 
has  been  styled  the  founder  of  the  English 
commercial  law,  it  was  admitted  by  the  K. 
B.,  in  Atcher  v.  T/te  Bank  of  England,  Doug., 
637,  that  the  negotiability  of  a  bill  might  be 
restrained,  and  the  responsibility  of  the  in- 
dorser limited,  by  a  special  indorsement.  The 
same  doctrine  was  held  by  the  Supreme  Court 
of  Mass.,  in  Rice  v.  titearns,  3  Tyng,  225.  On 
the  other  hand,  if  the  indorsement  be  written 
on  a  blank  note  or  check,  it  will  bind  the  in- 
dorser to  any  sum,  and  time  of  payment,  which 
the  person  to  whom  he  intrusts  the  note 
chooses  to  insert.  Such  an  indorsement  on  a. 
blank  note  was,  as  Lord  Mansfield  said,  a  letter 
.of  credit  for  an  indefinite  sum.  (Russel  v. 
fsingstuffe,  Doug.,  514.)  So,  again,  in  Pea- 
cocke  v.  Wiode»,  Doug.,  6,  3,  decided  by  the 
K.  B.  in  1781,  an  inland  bill  of  exchange,  with 
a  blank  indorsement,  had  been  stolen,  and  then 
negotiated  by  the  thief  toa  third  person,  in  the 
ordinary  course  of  business,  and  he  was  al- 
lowed to  recover  against  the  drawer.  It  was 
in  that  case  that  Ld.  Mansfield  declared,  with 
the  approbation  of  the  whole  court,  that 'the 
law  was  settled  that  a  holder,  coming  fairly 
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by  a  bill  or  note,  had  nothing  to  do  with  the 
transactions  between  the  original  parties,  for 
if  he  had,  it  would  stop  the  currency  of  those 
bills.  There  is  no  difference  between  a  note 
indorsed  in  blank,  and  one  payable  to  bearer. 
They  both  go  by  delivery,  and  possession 
proves  property  in  both  cases. 

We  have  a  series  of  American  decisions  to 
the  same  effect. 

Thus,  in  Josselyn  v.  Ames,  3  Tyng,  274,  the 
defendant  indorsed  a  note  in  blank,  and  gave 
it  to  the  plaintiff,  who  wrote  over  the  indorse- 
ment, a  guaranty  of  the  payment  of  the  con- 
tents of  the  note  on  demand.  No  demand  on 
the  maker  was  proved,  and  the  note  was  not 
negotiable.  The  court  decided  that  the  plaint- 
iff could  not  recover  in  the  form  of  action  then 
adopted  ;  but  they  said  he  might  cancel  what 
he  had  written  over  the  blank  indorsement, 
and  fill  it  up  *with  a  simple  promise  [*4OO 
to  pay  the  contents  of  the  note  to  the  plaint- 
iff. He  did  so,  and  the  court  thereupon  ren- 
dered judgment  for  him.  Again,  in  Putnam 
v.  /Sullivan,  4  Tyng,45,  it  was  held  that  where 
a  merchant  intrusts  his  clerk  with  a  blank  in 
dorsement,  and  another  person,  under  a  false 
pretense,  obtains  it,  and  negotiates  it,  the  in- 
dorser must  pay  the  innocent  holder.  He 
is  the  one  of  two  innocent  persons,  who 
ought  to  suffer  for  his  misplaced  confidence, 
and  in  forming  that  opinion,  the  court  ob- 
served, that  they  had  been  necessarily  led  to 
consider  the  effect  of  a  different  opinion,  on 
the  commercial  part  of  the  community. 
Where  merchants  are  in  the  habit  of  indors- 
ing for  each  other  at  the  banks,  it  is  very  com- 
mon to  put  their  names  on  blank  paper,  and 
deliver  them  to  the  party  to  be  accommodated, 
for  the  express  purpose  of  obtaining  a  renewal 
of  certain  notes  when  they  become  due,  and  if 
the  party  having  these  signatures  should  mis- 
apply them,  much  injury  might  result  to  in- 
nocent indorsees,  or  the  bank  discounts  would 
be  greatly  embarrassed,  if  the  signatures 
should,  for  that  reason,  be  void. 

These  observations  of  the  Mass,  court,  in 
several  material  respects.apply  to  the  very  case 
before  us  ;  and  it  is  to  be  recollected  that  they 
are  the  remarks  of  Ch.  J.  Parsons,  who  was 
greatly,  and  justly,  eulogized,  by  one  of  the 
counsel  on  the  part  of  the  plaintiff  in  error. 

Afterwards,  in  Thurstonv.M'Kown,  6  Tyng, 
428,  in  the  same  court,  it  was  held  that  where 
a  note  was  obtained  by  unfair  means,  the 
maker  was  still  liable  to  an  innocent  and  bona 
fide  indorsee.  The  question,  said  Ch.  J.  Par- 
sons, was,  whether  the  loss  should  fall  on  the 
bona  fide  purchaser  of  the  note,  or  on  the 
maker  who  was  defrauded  ;  and  it  is  settled 
law,  that  of  the  two  innocent  parties,  in  a  case 
like  this,  the  loss  shall  fall  on  the  maker.  The 
indorsee  gave  credit  to  Ms  name,  and  on  this 
credit  he  gave  a  valuable  consideration.  The 
maker  suffered  himself  to  be  overreached,  and 
by  his  inattention  or  negligence,  or  undue 
confidence  in  the  payee,  the  note  has  been  ne- 
gotiated, and  has  honestly  and  fairly  come  in 
the  possession  of  the  plaintiff,  to  whom  no 
fault  or  indiscretion  can  be  imputed. 

The  same  principle  was  declared  in  the  Su- 
preme Court  of  *Appeals,  in  Va.  (5  [*40 1 
Munf. ,  581),  within  the  last  four  years.  It 
was  held  that  if  a  promissory  note,  negotiable 
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at  the  Bank,  and  indorsed  for  the  purpose 
only  of  obtaining  accommodation  for  the 
maker,  be  fraudulently  put  in  circulation  by 
an  agent  of  the  maker,  instead  of  being  put 
in  Bank  for  discount,  the  innocent  holder,  for 
a  valuable  consideration,  can.  nevertheless, 
sue  and  recover  of  the  maker  and  indorser. 

The  Federal  Courts  have  adopted  the  same 
rules  on  the  subject  of  negotiable  paper. 

Thus,  in  Codi&ise  \.  Qleason,  3  Day.,  12, 
decided  before  Mr.  Justice  Livingston,  in  the 
Circuit.  Court  of  the  U.  S.  for  the  district  of 
Ct.,  it  appeared  that  the  defendant  was  an 
indorser  of  a  note  given  by  the  maker,  on  a 
consideration  which  was  fraudulent  and  void. 
The  indorsement  was  merely  for  the  accomoda- 
tion  pf  the  maker,  who  was  sued  upon  the 
note,  and  who  successfully  defended  himself 
on  account  of  fraud  in  the  contract  for  which 
the  note  was  given.  The  indorser  was  then 
sued,  and  it  was  contended  for  him,  that  as  the 
note  was  void  as  against  the  maker,  it  was  of 
course  void  as  against  the  indorser,  for  the  in- 
dorsement was  in  the  nature  of  security,  and 
the  indorser  was  to  be  regarded  as  a  surety 
for  the  maker.  On  the  part  of  the  plaintiff,  it 
was  urged  that  the  contract  of  the  indorser 
was,  in  every  case,  that  the  sum  contained  in 
the  note  should  be  paid  when  due,  and  that  it 
made  no  difference  whether  the  note  was  not 
paid  by  the  maker,  because  he  was  unable,  or 
because  the  instrument  was  void.  Let  the 
cause  of  failure  be  what  it  may,  the  indorser  is 
liable.  If  the  note  be  forged,  the  indorser  is, 
nevertheless,  holden  upon  his  indorsement,  for 
it  was  his  duty  to  know  the  maker's  hand,  and 
not  suffer  an  innocent  purchaser  of  the  note  to 
be  deceived  under  the  sanction  of  his  name. 
The  learned  judge  admitted  that  if  the  note 
was  forged,  the  indorsement  would  bind  the 
man  who  made  it,  and  that  the  indorser  who 
gave  the  weight  of  his  name  to  the  world,  must 
be  responsible  to  every  man  who  trusts  to  the 
note,  relying  on  his  credit,  as  every  subsequent 
indorsee  must  be  supposed  to  do;  and  upon  his 
opinion  the  plaintiff  recovered.  I  have  now 
4O2*]  finished  the  review  *of  the  authorities 
which  I  intended  for  this  branch  of  the  argu- 
ment ;  and  it  cannot  have  escaped  the  discern- 
ment of  the  court,  that  the  doctrine  which  we 
have  traced  through  such  a  series  of  English 
and  American  decisions,  presses,  with  accum- 
ulated force,  upon  the  present  case.  The  note 
in  question  was  indorsed  in  blank  for  the 
accommodation  of  the  maker,  and  delivered 
back  to  him,  to  be  used  when  and  where  he 
pleased,  without  direction  or  restriction.  It 
was  not  put  in  circulation  fraudulently,  con- 
trary to  the  agreement  between  the  maker  and 
the  indorser.  That  is  not  pretended;  nor  has 
there  been  any  abuse  of  confidence  between 
them  as  to  filling  up  the  blank  indorsement. 
The  maker  sent  it  for  discount  to  a  bank  in 
N.  Y. ,  where  a  former  note,  drawn  and  indorsed 
by  the  same  parties,  had  been  discounted,  and 
which  this  was  intended  to  meet,  and  he  made 
a  memorandum  in  the  margin  of  the  note, 
that  it  would  be  paid  there.  What  could  be 
more  natural  or  more  business  like  than  this  ? 
The  Bank  receive  and  discount  the  note  for  the 
use  of  the  maker,  in  renewal  of  the  former 
note,  and  most  innocently  follow  the  direction 
of  the  memorandum,  and  consider  the  Bank  as 
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the  place  where  the  note,  when  due,  was  to  be 
demanded  and  paid.  These  indorsees  had  a 
right  to  consider  that  memorandum  as  made 
with  the  knowledge  and  consent  of  the  indorser; 
and  if  there  was  a  deception  practiced  upon 
them  in  that  respect,  the  indorser  enabled  the 
maker  to  do  it,  by  returning  the  note  back  into 
his  possession  with  a  blank  indorsement,  with- 
out any  place  of  payment  designated,  and 
without  giving  any  direction  where  the  'note 
was  to  be  negotiated,  or  discounted,  or  paid. 
He  left  those  things,  at  large,  to  the  will,  and 
pleasure  of  the  maker  ;  and  shall  an  innocent 
and  bonajide  indorser,  who  has  given  full  value 
for  the  note,  now  lose  it,  and  be  cut  off  from 
all  recourse  against  that  indorser,  because  he 
reposed  confidence  in  the  memorandum?  Who 
led  the  Bank  to  repose  that  confidence,  and 
who  set  the  example  of  unlimited  confidence? 
It  was  this  very  indorser,  under  the  credit  of 
whose  name  the  note  was  discounted,  and  who 
had  given  such  plenary  indulgence  to  the 
maker.  If  the  clerk  who  carried  the  note  to 
the  indorser,  and  received  his  name,  had  fraud- 
ulently put  the  note  in  circulation,  or  if  the 
*note  he  received  for  indorsement  had  C*4O3 
even  been  forged,  yet  we  have  seen  by  all 
the  cases,  ancient  and  modern,  English  and 
American,  that  the  indorser  would  still  have 
been  holden  to  an  innocent  indorsee.  He 
would  have  been  holden,  because,  by  indors- 
ing it,  he  gave  his  sanction  to  the  public,  that 
it  was  a  genuine  note,  and  beause  negotiable 
paper  circulates  in  the  mercantile  world  as 
cash,  and  the  party  who  enables  such  notes  to 
be  put  in  circulation  ought  to  suffer,  rather 
than  the  fair  and  unsuspecting  purchaser.  Can 
it  be  possible  that  the  present  indorsee  is  to 
lose  the  note,  and  the  present  indorser  escape 
responsibility,  when  he  sent  the  note  back-  to 
the  maker,  and  enabled  him  to  put  such  a 
harmless  and  convenient  direction  on  the  mar: 
gin  of  it,  as  to  the  place  where  the  holder  was 
to  look  for  payment?  Shall- the  innocent  in- 
dorsee be  safe  against  fraud  and  forgery,  and 
yet  lose  his  entire  debt  by  means  of  his  memo- 
randum? This  would  be  to  subvert  the  policy 
and  established  principles  of  law  in  respect  to 
negotiable  paper.  It  would  shake  the  confi- 
dence of  merchants,  and  of  all  our  banking 
institutions,  in  its  circulation  and  security. 

If  this  note  had  passed  out  of  the  hands  of 
the  maker  to  the  indorser,  for  a  valuable  con- 
sideration, "such  a  memorandum,  after  indorse- 
ment, never  could  or  would  have  been  made. 
The  maker,  in  such  a  case,  would  not  come 
into  the  possession  of  the  note  after  it  was  in- 
dorsed, until  he  had  taken  it  up.  It  is  only  in 
these  cases  of  accommodation  notes,  where  the 
indorser  hands  the  note  back  again  to  the 
maker,  to  be  used  by  him  according  to  his  own 
convenience,  that  such  a  memorandum,  after 
indorsement,  will  ever  appear.  By  this  very 
confidential  communication  between  maker 
and  indorser,  the  former  is  enabled  to  make 
the  memorandum,  and  designate  the  place  of 
payment^  Every  act  of  the  maker  ua  such  a 
case,  that  is  consistent  with  the  two  essential 
ingredients  of  the  note,  viz. :  the  amount,  and 
the  time  of  payment,  is  to  be  regarded  by  the 
holder  as  the  act  of  both  parties,  for  the  note 
is  put  in  circulation  as  their  joint  act.  In  this 
case,  it  wis  also  put  in  circulation  for  their 
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joint  benefit,  because  it  was  given  in  renewal 
of  a  former  note,  drawn  by  the  one  and  in- 
dorsed by  the  other.  The  proposition  strikes 
my  mjnd  as  quite  unreasonable  that  the  in- 
464*]  dorser  *should  now  be  permitted  to 
object  that  his  confidential  friend,  the  maker, 
under  the  shadow  of  his  accommodating  iu- 
dorsement,  had  beguiled  the  bona  fide  holder 
by  fixing  the  place  of  payment  at  N.  Y.,  and 
thereby  released  him  from  the  note.  The 
Bank  knew  that  this  note  was  indorsed  for  the 
accommodation  of  the  maker,  because  the  note 
was  in  his  possession,  and  sent  for  discount  on 
his  account,  and  they  had  just  reason  to  infer 
that  the  memorandum  was  the  act  of  both 
parties.  And  this,  I  say,  is  the  conclusion  of 
law  under  the  circumstances  of  the  case  ;  for 
though  the  special  verdict  finds  that  the 
memorandum  was  not  made  with  the  knowl- 
edge and  consent  of  the  indorser,  in  point  of 
fact,  yet  it  may  still  have  been  made  with  his 
knowledge  and  consent  in  point  of  law.  But 
from  the  view  which  has  been  taken  of  the 
case,  and  of  the  doctrines  which  govern 
commercial  paper,  it  is  perfectly  immaterial 
whether  the  memorandum  was  made  with  the 
consent  or  against  the  consent  of  the  indorser. 
It  is  sufficient  that  the  holder  had  a  right  to 
presume  that  consent,  and  that  the  indorser 
gave  the  maker  the  means  and  the  opportunity 
so  to  act  and  direct ;  and  upon  every  principle 
of  law  and  justice,  the  bona  fide  holder  ought 
not  to  suffer,  even  if  the  maker  had,  in  this 
respect,  abused  the  confidence  of  the  indorser. 
But  there  is  no  pretense  of  any  abuse.  The 
note  was,  in  fact,  a  dead  letter,  according  to 
the  understanding  of  both  maker  and  indorser, 
and  was  of  no  use  or  operation  until  it  had 
been  negotiated  by  the  maker,  and  that  was 
after  the  making  of  the  memorandum.  The 
memorandum  is,  therefore,  to  be  taken  as 
coeval,  in  point  of  time,  with  the  legal  exist- 
ence of  the  note,  and  the  indorser  was,  in  judg 
ment  of  law,  a  party  to  that  memorandum. 

I  conclude,  therefore,  with  the  most  entire 
conviction,  that  the  indorser  is  not  at  liberty  to 
object  to  the  memorandum,  or  to  the  validity  of 
the  demand  of  payment,  which  was  made  in 
pursuance  of  it. 

2.  We  will,  in  the  next  place,  proceed  to 
consider  how  far  there  is  any  real  intrinsic 
weight  in  the  objection  that  demand  of  pay- 
ment was  not  made  at  the  proper  place,  even 
according  to  those  precise  technical  rules  which 
have  been  created  by  the  law  merchant, 
applied  to  negotiable  paper. 
4O5*]  *To  charge  the  indorser  of  a  ne- 
gotiable promissory  note,  it  is  necessary  that 
the  holder,  when  the  note  falls  due,  should 
make  a  demand  upon  the  maker,  or  use  due 
diligence  to  make  the  demand,  and  should  then 
give  notice,  or  use  due  diligence  to  give  notice, 
to  the  indorser  of  such  demand  and  refusal. 
A  demand  was  made  in  this  ca(~e  when  the 
note  became  due,  and  at  the  place  appointed 
for  that  purpose  by  the  maker,  and  due  notice 
of  non-payment  was  given  to  the  indorser.  It 
is  not  disputed  but  that  the  demand  was  at 
the  proper  time,  and  that  notice  was  given 
promptly  upon  that  demand  to  the  indorser. 
The  only  objection  is,  that  the  demand  was 
not  made  at  the  proper  place.  It  was  made  at 
the  Bank  in  N.  Y.,  where  the  note  had  been 
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discounted,  and  where  the  maker,  by  his 
memorandum,  had  said  he  would  pay  it  ;  but 
it  is  contended  by  the  indorser  that  it  ought 
to  have  been  made,  either  upon  the  maker  per- 
sonally, or  at  his  placeof  residence  in  Albany. 
The  indorser  does  not  allege  that  any  loss  or 
injury  has  been  sustained,  by  making  the 
demand  in  the  one  place  and  not  in  the  other; 
or  that  the  demand  could  have  been  answered, 
or  have  been  more  effectual  with  the  maker, 
if  it  had  been  made  at  the  other  place. 
Nothing  of  this  kind  is  pretended.  He  puts 
himself  upon  the  strict  rule  that  he  is  not 
holden  as  indorser,  unless  the  demand  on  the 
maker  was  made  precisely  at  the  place  where 
the  maker  resided. 

I  am  much  mistaken  if  the  rule  is  not  at- 
tempted to  be  pushed,  in  this  instance,  far 
beyond  the  reason  of  the  thing  and  the  usages 
of  law. 

The  question  turns,  in  most  cases,  upon 
what  is  to  be  deemed  reasonable  diligence,  in 
making  a  demand  upon  the  maker.  The 
general  rule  is,  that  the  bill  or  note  must  be 
presented  at  the  place  where  it  is  payable,  and 
a  presentment  or  demand  at  such  place  is 
sufficient  ;  but  if  no  place  of  payment  be  pre- 
scribed, or  designated  by  the  maker  or  ac- 
ceptor, as  the  case  may  be,  then  the  demand 
must  be  upon  the  party  personally,  or  at  his 
place  of  residence,  if  known  and  accessible. 

But  if  a  place  of  payment  be  specified,  by 
the  maker  of  the  note,  or  acceptor  of  the  bill, 
then  the  demand  is  to  be  *made  at  [*4O6 
such  place,  in  order  to  charge  the  indorser  or 
drawer.  I  shall  first  examine  the  law  more 
particularly  as  to  accepted  bills. 

A  great  many  eases  were  cited,  and  a  good 
deal  said,  upon  the  argument,  relative  to  the 
analogy  between  bills  of  exchange  and  prom- 
issory notes.-  The  Supreme  Court  alluded  to 
that  analogy  in  the  opinion  delivered  by  the 
Chief  Justice,  and  it  was  very  justly  observed 
that  "  the  maker  of  a  note  is  to  be  regarded  in 
the  same  light  as  the  acceptor  of  a  bill,  and 
that  nothing  was  more  common  among  mer- 
chants in  England,  than  for  the  acceptor  of  a 
bill,  payable  in  a  given  number  of  days,  to  ac- 
cept the  bill  payable  at  the  banker's,  the  bill 
itself  being  silent  as  to  the  place  of  payment. 
And  it  has  uniformly  been  held  that  a  present- 
ment of  the  bill  at  the  place  appointed  by  the 
acceptor  for  payment,  is  sufficient,  and  dis- 
penses with  the  necessity  of  a  personal  de- 
mand." 

I  think  there  is  a  strong  argument  in  favor 
of  the  memorandum,  in  the  present  case,  to  be 
drawn  from  this  usage  of  merchants,  in  re- 
spect to  bills  of  exchange  ;  but  I  do  not  mean 
to  go  at  large  into  this  part  of  the  subject,  but 
merely  to  touch  upon  it  just  enough  to  enable 
us  to  preceive  and  clearly  understand  the 
force  and  application  of  the  analogy. 

We  have  a  Statute  upon  this  subject,  taken 
from  the  3  and  4  -Anne ;  and  which  was 
revised  and  re-enacted  the  21st  of  March,  1801. 
It  declares  that  the  indorsers  of  negotiable 
promissory  notes  shall  be  liable,  in  like  man- 
ner, as  in  cases  of  inland  bills  of  exchange, 
according  to  the  custom  of  merchants.  I  do 
not  know  in  how  many  of  the  other  state's  this 
Statute  of  Queen  Anne  has  been  re  enacted, 
but  this  I  have  observed,  that  the  law  mer- 
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chant  on  this  head  is  the  same  throughout  the 
Union,  and  that  indorsed  promissory  notes. 
And  bills  of  exchange,  are  governed  by  the 
same  rules,  and  the  same  usage  of  merchants. 
Thus,  it  was  decided  bv  the  Supreme  Court  of 
S.  C.,  in  1799  (2  Bay,  217),  that  as  long  as  a 
note  of  hand  remains  anindorsed,  it  has  no 
similitude  to  a  bill  of  exchange,  but  when  it  is 
indorsed  the  resemblance  begins,  and  it  Is 
governed  by  the  same  rules.  The  maker  of 
4O7*]  the  note  is  in  *the  nature  of  an  acceptor 
of  the  bill,  and  the  indorser  of  the  note  is  in 
the  nature  of  the  drawer  of  the  bill,  and  the 
holder  of  a  note  so  indorsed  must  show  a  de- 
mand or  due  diligence  to  get  the  money  from 
the  maker  of  the  note,  before  he  sues  the  in- 
dorser, in  like  manner  as  the  person  to  whom 
a  bill  of  exchange  is  payable,  must  show  a  de- 
mand or  due  diligence  to  get  the  money  from 
the  acceptor,  before  he  sues  the  drawer.  The 
rule,  say  the  South  Carolina  judges,  is  exact- 
ly the  same  upon  promissory  notes  as  it  is 
upon  bills  of  exchange. 

So,  also,  the  Chief  Justice  of  the  Superior 
Court  of  Connecticut,  in  delivering  the  opin- 
ion of  the  court,  in  Dwight  v.  Scovel,  2  Day. ,  654, 
observed,  that  in  all  cases  of  accepted  bills, 
and  indorsed  notes,  it  is  necessary  for  the 
holder  of  the  bill  or  note  to  present  the  same, 
the  one  to  the  acceptor,  and  the  other  to  the 
maker,  when  they  fall  due,  and  demand  pay- 
ment. So,  again,  in  the  Supreme  Court  of 
the  U.  S. ,  in  French  v.  The  Bank  of  Columbia, 
4  Cr.,  141,  the  same  law  was  admitted  and 
declared.  The  counsel,  Mr.  Harper,  observed, 
that  when  a  negotiable  promissory  note  is  in- 
dorsed, it  is  in  truth  an  inland  bill  of  ex- 
change, drawn  by  the  payee  or  indorser,  in 
fav.or  of  the  indorsee  upon  the  maker,  and  by 
him  accepted.  Hence,  says  he,  the  law  with 
respect  to  both  kinds  of  paper  is  the  same. 
The  contract  of  the  first  indorser  of  a  promis- 
sory note  was  the  same  as  that  of  the  drawer 
of  a  bill  of  exchange  ;  and  the  forms  of  that 
contract  were  well  known,  by  a  reference  to 
the  law  merchant.  The  Chief  Justice  of  the 
U.  S.,  in  delivering  the  opinion  of  the  court, 
traces,  through  a  variety  of  cases,  the  reason- 
ing and  the  rule,  relative  to  bills  of  exchange, 
and  then  applies  them  to  an  indorsed  promis- 
sory note  in  the  case  before  him.  He  says 
that  the  indorser  of  the  note  is  to  be  considered 
as  the  drawer  of  a  bill,  and  the  maker  of  a  note 
as  the  acceptor  of  a  bill. 

If,  according  to  our  Statute,  and  according 
to  universal  usage,  wherever  the  law  merchant 
prevails,  the  indorser  of  a  note  is  liable  in  like 
manner  as  in  cases  of  inland  bills  of  exchange, 
then  we  are  only  to  inquire  what  demand  of 
payment  upon  the  acceptor  of  a  bill  will  be 
4O8*]  sufficient  *to  charge  the  drawer  of  the 
bill,  because  the  like  demand  upon  the  maker 
of  a  note  will  be  sufficient  to  charge  the  in- 
dorser of  the  note.  There  can  be  no  escape 
from  this  eonclusion,  for  we  have  the  very 
words  of  the  Statute,  that  they  shall  be  liable 
in  like  manner.  Now,  it  is  the  settled  rule  of 
law,  and  the  settled  usage  of  merchants,  that 
if  a  bill  of  exchange  be  drawn  by  A  upon  B, 
for  such  a  sum,  payable  at  such  a  time,  in  favor 
of  C,  and  no  place  of  payment  be  designated 
in  the  bill,  and  B  accepts  it  generally,  the  de- 
mand of  payment,  when  the  bill  comes  to 
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maturity,  must  be  made  upon  B  personally,  or 
at  his  place  of  residence.  But  if  he  accepts  it 
specially,  by  saying,  payable  at  such  place,  or 
at  such  a  bank  or  banker's,  as  is  usual  with  mer- 
chants, then  payment  is  to  be  demanded  at 
such  a  place,  and  a  demand  and  refusal  of  the 
acceptor,  at  the  place  appointed,  will  be  a  suf- 
ficient demand  to  charge  the  drawer.  It  was 
so  decided  by  the  K.  B. ,  in  Parker  v.  Gordon, 
7  East,  365,  and  by  the  C.  B. ,  in  Ambrose  v. 
Hopwood,  2  Taunt.,  61.  There  are  contradic- 
tory cases  in  the  English  courts,  in  respect  to 
the  sufficiency  of  such  a  demand  on  such  a 
special  acceptance,  if  the  suit  be  against  the 
acceptor  of  the  bill,  and  in  respect  to  the 
sufficiency  of  such  a  demand,  where  the 
place  of  payment  is  incorporated  -in  the  body 
of  a  note,  and  the  suit  is  against  the  maker  of 
the  note.  Fenton  v.  Ooundry,  13  East,  459 ; 
Lyon  v.  Sundius,  1  Campb.,  423  ;  Head  v 
Sewell,  1  Holt's  N.  P.,  363;  Smith  v.  De  la 
Fontaine,  tried  before  Ld.  Mansfield,  in  1785, 
and  cited  by  Mr.  Justice  Holroyd,  in  Howe  v. 
Williams,  in  K.  B.,  in  1816,  cited  in  note  to  1 
Holt,  364;  Wolcott  v.  Van  Sanlwood,  11 
Johns. ,  248,  are  cases  to  show,  that  in  a  suit 
against  the  acceptor  of  a  bill,  a  demand  at  the 
place  specified  in  the  acceptance  need  not  be 
averred  or  shown,  for  that  he  is  liable,  not- 
withstanding such  acceptance,  generally  and 
universally.  Callaghen  v.  Aylett,  3  Taunt. , 
397  ;  2  Campb..  549,  and  Gammon  v.  Schmoll, 
5  Taunt.,  344,  are  cases  to  show  that  a  demand 
at  the  place  specified  is  necessary  to  charge  the 
acceptor,  and  that  there  was  no  distinction 
for  that  purpose  between  the  drawer  and  ac- 
ceptor. 

So,  Saunderson  .v.  Bowes,  14  East,  500 ;  Tre- 
cothick  v.  Edwin,  1  Stark.  N.  P.,  468;  Dickin- 
son v.  Bowes,  *16  East,  110 ;  Bowes  v.  [*4O9 
Howe,  in  the  Exchequer  Chamber,  5  Taunt., 
30,  are  cases  to  show  that  if  the  place  of  pay- 
ment be  embodied  in  the  note,  a  presentment 
at  the  place  must  be  averred  and  shown  to 
charge  the  maker.  Nicholas  v.  Bowes,  2 
Campb.,  498;  Butterworth  v.  Ld.  LeDespencer, 
3  Maule  &  S.,  150.  are  cases  to  show  that  a 
demand  at  the  place  specified,  though  em- 
bodied in  the  note,  is  not  necessary  to  charge 
the  maker  of  the  note.  But  I  shall  not  now 
meddle  with  those  cases,  nor  interfere  with 
that  controversy.  It  is  sufficient,  for  the  pur- 
pose of  this  case,  that  all  the  authorities  ad- 
mit, without  a  single  exception,  that  if  the 
acceptor  of  a  bill  of  exchange,  containing  in 
the  body  of  it  no  place  of  payment,  accepts, 
payable  at  a  particular  place,  a  demand  at 
such  place  is  sufficient  to  fix  the  drawer  ;  and 
if  the  acceptor  of  a  bill  stands  in  the  same 
situation,  and  assumes  the  same  character,  as 
the  maker  of  an  indorsed  note,  and  especially 
as  the  maker  of  an  accommodation  note,  in- 
dorsed and  returned  to  him  for  his  use,  then 
the  maker  of  a  note  so  returned  to  him  may 
direct  the  place  of  payment  equally  with  the 
acceptor  of  a  bill,  and  a  demand  at  such  place 
will  be  sufficient  to  charge  the  indorser.  The 
analogy  is  perfect,  the  responsibility  the  same, 
the  duties  the  same,  the  reason  the  same,  and 
the  law  merchant  governs  both  cases  by  the 
same  impartial  rule,  and  with  equal  and  irre- 
sistible application. 

A  bill  of  exchange,  when  presented  to  the 
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drawee  for  acceptance,  is  just  as  perfect,  and 
no  more  perfect,  than  is  an.  accommodation 
note  indorsed  and  returned  to  the  maker.  It 
then  becomes,  to  use  the  language  of  the 
South  Carolina  judges,  in  a  case  already  cited, 
an  order  by  the  indorser  on  the  maker  of  the 
note,  to  pay  the  contents  to  the  indorsee.  And 
when  the  maker  puts  such  a  note  in  circula- 
tion, or  hands  it  to  a  bank  for  discount  for  his 
own  use,  the  wit  of  man  cannot  invent  a  rea- 
son why  the  maker  should  not  have  as  good  a 
right  to  direct  the  indorsee  where  to  look  for 
payment  as  the  acceptor  of  a  bill  to  direct  the 
payee  where  to  call  for  payment.  It  is  im- 
possible to  create  a  distinction,  and  therefore 
the  rule  must  be  the  same  in  both  cases.  It 
is,  then,  settled,  without  contradiction,  that 
the  acceptor  of  a  bill  may  make  a  special 
memorandum,  or  intimation,  under  his  ac- 
ceptance, where  the'  holder  is  to  call  for  pay- 
4 1 O*]  ment,  and  *a  demand  at  that  place"  is 
sufficient  to  dishonor  the  bill  and  to  fix  the 
drawer.  So,  here  the  maker  of  the  accommo- 
dation note,  when  he  puts  it  in  motion,  may, 
by  a  memorandum  in  the  margin,  at  the  foot 
or  on  the  back  of  the  note,  or  by  a  letter  or 
memorandum  on  a  separate  paper,  inform  the 
discounting  bank,  or  the  indorsee  or  holder, 
where  to  look  for  payment  when  the  note  falls 
due,  and  a  demand  at  such  place  is  sufficient 
to  dishonor  the  note  and  fix  the  indorser. 

In  my  opinion,  no  two  cases  more  entirely 
analogous,  in  the  reason  and  in  the  law  of 
them,  can  be  presented  to  the  human  under- 
standing. 

It  was  said  lately  in  the  English-  House  of 
Lords,  in  the  case  of  Benson  v.  While,  4' Dow., 
838,  that  the  practice  of  accepting  bills  pay- 
able at  the  banking  house,  or  at  some,  particu- 
lar place,  or  by  some  person  other  than  the 
acceptor  himself,  has,  of  late  years,  become 
universal.  The  practice  was  a  great  conven- 
ience to  both  holder  and  acceptor:  to  the 
holder,  because,  by  having  a  bill  payable  at  a 
house  of  business,  he  is  certain  of  finding 
some  person  who  will  give. him  an  answer, 
whether  the  bill  is  to  be  paid  or  not :  to  the 
acceptor,  because  it  facilitates  the  keeping 
accounts,  and  enables  him  to  pay,  where  he 
has  the  means ;  and  if  he  should  have  occa- 
sion to  leave  his  residence,  his  acceptance  may 
be  paid  in  his  absence.  Ld.  Ellenborough, 
also,  in  the  case  of  Fenton  v.  Goundry,  dwelt 
much  upon  the  convenience  and  utility  of  this 
mercantile  usage  of  pointing  out  by  a  memor- 
andum at  the  time  of  acceptance  of  a  bill, 
where  the  holder  might  call  for  payment. 
Acceptors,  says  he,  may  change  their  resi- 
dence while  the  bill  is  running,  or  they  may 
dwell  at  one  place,  and  carry  on  business  at 
another.  Many  persons,  during  the  hours 
when  payments  are  usually  made,  are  often 
occupied  elsewhere  than  at  their  own  houses, 
and  therefore,  his  Lordship  observes,  it  has 
become  a  frequent  practice,  in  order  to  avoid 
inconvenience  to  the  holder,  for  the  acceptor 
to  intimate  or  point  out  his  bank  of  deposit,  or 
some  other  place,  as  his  house  of  residence,  if 
he  may  so  express  it,  for  that  purpose. 

This  practice,  like  most  other  mercantile 
usages,  has  been  dictated  by  convenience,  and 
41  }*j  has  grown  out  of  the  mutual  *accom- 
modation  of  the  parties  concerned.  It  has 
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crossed  the  Atlantic,  and  been  adopted  in  our 
own  commercial  cities.  It  equally  accommo- 
dates the  holder  and  acceptor  of  a  bill,  and 
the  holder  and  maker  of  a  note,  and  any  de- 
cision of  this  court,  disturbing  this  usage, 
might  work  infinite  mischief,  and  would  be 
deeply  to  be  regretted. 

But  without  dwelling  longer  on  the  analogy 
between  this  case  and  that  of  accepted  bills,  I 
shall  now  attempt  to  show  that  the  question 
before  us  has  been  settled  by  cases  in  point, 
both  in  England  and  in  this  country. 

The  first  case  I  shall  refer  to  is  that  of 
Saunderson  v.  Judge,  2  H.  Bl.,  509,  decided  in 
the  English  Court  of  Common  Pleas,  in  the 
year  1795.  That  was  an  action  on  a  promis- 
sory note  by 'the  holder  against  the  indorser. 
At  the  foot  of  the  note  th«re  was  a  memoran- 
dum, made  by  the  maker,  that  he  would  pay 
it  at  the  house  of  Saunderson  &  Co.,  with 
whom  he  had  a  cash^account.  The  note  had 
been  negotiated  through  several  hands,-  and 
came  to  the  same  house  of  Saunderson-&  Co., 
who  were  bankers,  and  holders  of  the  note 
when  it  became  -due,  and  plaintiffs  in  the 
suit.  The  maker  had  absconded  before  the 
note  fell  due,  and  no  demand  was  made  upon 
him,  or  at  his  usual  place  of  abode.  The 
question  raised,  on  behalf  of  the  indorser,  was, 
whether  it  was  not  incumbent  on  the  plaintiffs 
to  prove  a  demand  on  the  maker.  The  court 
decided  that  the  place  of  payment  was  no 
part  of  the  cbqtract  in  that  case,  and  that  the 
maker  had  merely  appointed  the  house, of  his 
banker  as  the  place  where  he  was  to  be  called 
upon  for  payment,  and  where  it  would  be 
paid;  It  was  not  necessary,  they  observed, 
that  a  demand  should  be  personal ;  it  was  suf- 
ficient if  it  be  made  at  the  house  of  the  maker 
of  the  note,  and  it  is  the  same  thing,  in  effect, 
if  it  be  made  at  the  place  where  he  appoints  it 
to  be  made ;  and  as  they  at  whose  house  it 
was  to  be  paid  were  themselves  the  holders  of 
it,  it  was  a  sufficient  demand  for  them  to  turn 
to  their  books,  and  see  the  maker's  account 
with  them,  and 'a  sufficient  refusal,  to  find 
that  he  had  no  effects  in  their  hands. 

This  decision  was  unanimous,  and  it  haa 
stood  for  upwards  of  twenty-five  years  uncon- 
tradicted  and  unquestioned,  and  it  has  been 
uniformly  received  since,  both  in  England 
*and  in  this  country,  as  a  clear  and  [*41££ 
settled' rule  of  law.  The  judges  who  decided 
it  were  men  of  the  most  distinguished  reputa- 
tion, and  the  names  of  two  of  them  are  famil- 
iar to  all  the  reading  part  of  the  profession.  I 
allude  to  Ld.  Ch.  J.  Eyre  and  Mr.  Justice 
Baiter. 

The  case  before  us  cannot  be  distinguished 
from  that  in  any  material  degree,  or  so  as  to 
divert  or  weaken  the  force  and  application  of 
its  authority.  The  memorandum  of  the  maker 
at  the  foot  of  the  note  in  Saunderson  v.  Judge, 
was  made,  no  doubt,  before  it  passed  out  of 
his  hands  to  the  original  payee.  It  could  not 
have  been  made  afterwards,  because,  when  a 
promissory  note  is  given  (as  that  appears  to 
have  been),  for  a  valuable  consideration,  it 
becomes  instantly  the  property  of  the  payee, 
and  cannot  return  to  the  maker  until  paid. 
The  maker  can  never  write  a  memorandum  on 
the  note  after  indorsement,  except  in  the  case 
of  an  accommodation  note  indorsed  in  blank, 
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and  returned  to  the  maker,  to  be  used  by  him 
at  his  pleasure,  and  on  his  own  account.  He 
may  then  give  the  direction  as  to  the  place  of 
payment,  by  a  memorandum  on  the  note,  with 
perfect  safety  and  propriety;  for,  as  the  court 
said  in  Saunderson  v.  Judge,  the  memorandum 
forms  no  part  of  the  contract,  and  therefore 
the  indorser,  who  lent  his  name  for  accommo- 
dation has  no  right  to  complain.  He  has  no 
concern  with  that  direction.  It  is  a  business 
entirely  between  the  maker  and  the  party  who 
receives  the  note  for  discount,  and  it  is  for 
their  mutual  accommodation,  as  we  have 
already  seen,  that  a  place  of  payment  should 
be  pointed  out.  The  case  of  Saunderson  v. 
Judge  -is,  therefore,  a  most  decided  and  most 
respectable  authority  on  the  point  before  us  ; 
and  it  completely  overthrows  all  the  preten- 
sions that,  where  no  place  of  payment  is  fixed 
in  the  body  of  the  note,  a  demand  must  be 
made  either  on  the  maker  personally,  or  at  his 
usual  place  of  abode.  These  memoranda  at 
the  bottom,  or  in  the  margin  of  a  note,  are 
quite  common,  and  they  are  understood  as  a 
mere  indication  of  the  place  of  application  for 
payment,  and  a  mere  direction  for  the  conven- 
ience of  the  maker  and  holder.  -They  consti- 
tute no  part  of  the  note.  The  contract  is  com- 
plete and  perfect  without  them.  So  it  has 
been  ruled  repeatedly  in  the  English  courts. 
4  l3*]*(Price  v.  MitcheU,  4  Carnpb.,  200;  Rich- 
ards v.  Lord  Milzington,  1  Holt's  N.  P.,  364, 
note.)  But  they  are  sufficient  to  'guide  the 
holder,  and  direct  him  to  a  proper  place  to 
demand  payment.  If  the  maker,  instead  of 
making  the  memorandum  on  the  note,  had 
sent  a  letter  with  the  note  to  the  Bank  of  Am., 
and  informed  them  that  he  should  shortly,  and 
before  the  day  of  payment,  remove  to  such  a 
place  in  the  City  of  N.'Y.,  or  to  Newburgh, 
or  to  Poughkeepsie,  or  would  provide  funds 
at  such  a  place  to  pay  the  note,  a  demand  there 
would  have  been  sufficient,  seeing  that  the  note 
itself  was  silent  as  to  the  place  of  payment, 
All  that  the  law  requires  of  the  holder,  is  goo'd 
faith  and  due  diligence  in  seeking  to  demand 
payment,  when  the  note  becomes  due.  When 
the  note  does  not  provide  a  place  of  payment, 
the  maker  may  fix  the  place  of  payment  where 
he  pleases  ;  and  any  place  which  he  designates, 
with  good  faith,  becoihes,  quoad  hoc,  or,  in 
respect  to  that  particular  contract,  his  place  of 
residence. 

The  next  case  which  I  shall  mention  as  being 
perfectly  in  point,  is  that  of  The  State  Banfc  v. 
Hard,  1*2  Mass.,  172,  decided  in  the  Supreme 
Court  of  Mass,  in  1815.  That  was  a  suit,  by 
the  State  Bank  as  holder,  against  the  indorser 
of  a  promissory  note.  The  note  was  made 
payable  at  the  State  Bank,  but  as  the  counsel 
and  the  court  seemed  equally  to  have  assumed 
that  a  demand  upon  the  maker  was  necessary 
in  orde*r  to  charge  the  indorser,  the  question 
arose  as  to  what  was  a  sufficient  demand,  and 
the  opinion  of  the  court  on  that  question  goes 
the  whole  length  of  the  English  doctrine.  The 
case  states  that  bank  notices  were  left  for  the 
maker  and  for  the  defendant  as  indorser,  at 
one  Metcalfs  shop,  in  Cornhill,  Boston,  "by 
direction  of  the  said  Larkin  and  Hurd  (the 
maker  and  indorser),  respectively."  The 
reporter  has  not  stated  this  matter  of  fact  with 
sufficient  explanation,  and  the  want  of  precis- 
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ion  in  the  sentence  led  the  counsel  in  the  case 
before  this  court,  to  assume  that  the  place  of 
payment  had  been  designated  by  the  joint  act 
of  maker  and  indorser.  But  I  think  this  could 
not  possibly  have  been  the  fact,  and  the  words 
do  not  necessarily  warrant  that  construction  ; 
and  it  is  evident  that  neither  the  reporter  nor 
the  Court  understood  *the  fact  so.  [*414 
The  sentence,  when  read  and  examined,  accord- 
ing to  the  rules  of  sound  criticism,  and  by  tak- 
ing the  parts  of  it  distributively,  according  to 
the  use  of  the  word  "respectively,"  reddendo 
singula  singulis,  it  clearly  means  that  the  maker 
gave  direction  that  the  demand  as  to  him 
should  be  made  at  Metcalfs,  and  the  indorser 
gave  direction  that  the  notice  as  to  him  of  non- 
payment by  the  drawer  should  be  given  at 
Metcalfs.  How  they  happened  to  fix  upon 
the  same  place,  it  is  difficult  to  know,  and  idle 
to  conjecture  ;  but  it  is  extremely  improbable 
that  the  maker  and  indorser  should  have 
entered  into  an  agreement  with  each  other, 
that  the  demand  upon  the  one  to  pay,  and  the 
notice  of  his  default  to  the  other,  should  be 
given  at  the  same  place.  The  subject  of 
directing  a  demand  upon  the  one,  in  order  to 
fix  the  debt  upon  the  other,  was  the  one  of  all 
others  the  least  likely  to  invite  a  drawer  and 
indorser  to  act  in  friendly  concert.  The 
moment  a  suggestion  was  dropped  of  stopping 
payment,  and  charging  the  indorser,  the  latter 
would  naturally  put  himself  in  a  posture  of 
defense,  and  instead  of  arranging  the  form 
and  manner  of  the  notice,,  he  would  be  on  the 
alert  to  ward  off  the  blow,  and  to  secure  him- 
self. The  whole  supposition  strikes  me  as 
equally  improbable  and  absurd: 

But  the  respectable  reporter,  Mr.  Tyng, 
must  have  known,  better  than  any  other  per- 
son, what'  was  intended  by  this  statement  of 
the  case  ;  and  we  have,  in  the  marginal  note, 
his  commentary  on  his  own  text.  He  gives 
the  substance  of  the  authority  in  these  words: 
"  Where  a  promisor  appointed  a  place  to  notify 
him  of  his  note  falling  due,  a  notice  duly  left 
at  such  place  was  holden  sufficient  to  charge 
the  indorser."  And  the  decision  of  the  court 
takes  no  notice  of  any  consent  to  the  place  or 
appointment  of  such  place  by  the  indorser, 
who  was  the  defendant  in  the  suit  ;  but  they 
put  their  opinion  exclusively  and  entirely  upon 
the  fact  that  the  maker  of  the  note  had  desig- 
nated, in  a  way  distinct  from  the  note  itself, 
the  place  where  he  was  to  be  called  upon  for 
payment.  The  court  say  that  "the  agreement 
of  the  promisor,  that  notice  left  for  him  at  a 
certain  shop  in  Boston  should  be  equivalent 
to  a  formal  demand  upon  him,  removed  the 
necessity  of  resorting  to  his  house,  *or  f*415 
place  of  business,  to  make  such  demand  ;  and 
his  failure  to  pay,  on  such  notice,  rendered  the 
indorser,  who.  had  seasonable  information, 
absolutely  liable."  This  is  all  that  the  court 
say  on  this  subject,  and  they  do  not  put  the 
cause  upon  the  fact  of  any  joint  consent,  nor 
do  they  even  so  much  as  allude  to  any  consent 
of  the  indorser. 

This  case,  then,  like  the  one  in  the  C.  B.,  is 
entirely  applicable,  and  it  comes  to  us  with 
the  weight  of  authority.  We  have  the  same 
decision  on  the  same  point,  by  two  courts  of 
the  first  character  on  both  sides  of  the  Atlan- 
tic. And  it  is  worthy  of  notice,  that  the  courts 
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were  unanimous,  and  treat  the  question  as  one 
perfectly  plain  and  easy  of  solution.  I  should, 
then,  certainly  think  that  I  was  bound  to 
apologize  to  this  court  for  having  dwelt  so 
long  upon  the  case,  if  I  had  not  found  a  suffi- 
cient excuse  in  the  exalted  station  of  the  indi- 
vidual who  raises  the  objection,  and  in  the 
distinguished  rank  of  the  counsel  whom  he  has 
employed  to  support  it. 

The  doctrine  laid  down  in  the  English  case 
of  Saunderson  v.  Judge,  has  not  only  been 
adopted  in  Massachusetts,  in  the  case  just 
cited,  but  it  has  been  received  and  recognized 
as  sound  law  in  the  courts  of  other  states. 
Judge  Southard,  of  N.  J.  (1  South.,  25),  in 
one  of  his  judicial  decisions,  refers  to  it  as  his 
authority,  when  he  is  speaking  of  a  demand 
upon  the  maker  sufficient  to  fix  the  indorser. 
•  Mr.  Justice  Livingston,  also,  in  delivering  the 
opinion  of  our  Supreme  Court,  in  1804,  in  the 
case  of  Stewart  v.  Eden,  2  Cai.,  121,  and  lay- 
ing down  the  rule  as  to  the  sufficiency  of  a 
demand  upon  the  maker,  cites  and  adopts  that 
very  authority.  So,  Gh.  J.,  Thompson,  in 
delivering  the  opinion  of  the  Supreme  Court, 
in  the  case  of  Anderson  v.  Drake,  14  Johns., 
114,  declares  the  settled,  law  to  be,  that  a 
demand  of  payment  at  the  place  where  the 
note  was  payable,  is  enough  to  charge  the 
indorser,  and  he  also  refers  as  his  authority 
to  this  very  case  of  Saunderson  v.'  Judge.  He 
says,  that  where  no  particular  place  is  ap- 
pointed for  payment,  the  holder  must  find  the 
maker.  These  words  he  uses  on  citing  the 
case  of  Saunderson  v.  Judge;  and  it  shows, 
evidently,  that  he  had  the  doctrine  of  that  case' 
4 16*]  in  his  mind,  and  *meant  that  the  maker 
was  to  be  sought,  if  the  maker  had  not,  within 
the  sense  of  that  case,  appointed  a  place  of 
payment.  The  late  Chief  Justice  further 
observed,  that  if  the  maker  had  removed  out 
of  the  State,  a  demand  at  the  place  within  the 
State  where  the  note  was  given,  was  sufficient. 
This  is  a  just  and  reasonable  limitation  of  the 
extent  of  the  demand,  and  one  would  think  it 
was  sufficient  to  put  to  flight  all  those  extreme 
cases  about  appointing  the  place  of  payment 
at  Charleston,  or  New  Orleans,  or  Calcutta, 
which  the  fancy  of  the  learned  counsel  sug- 
gested, in  order  to  give  to  the  usage  an  alarm- 
ing appearance ;  and  when  we  now  consider 
that  this  doctrine  of  the  English  law  has  never, 
in  one  single  instance,  been  questioned,  either 
at  home  or  abroad,  and  when  we  consider  what 
a  deep  root  it  has  taken  in  these  U.S., and  under 
what  a  venerable  sanction  it  has  been  received 
and  incorporated  into  the  mercantile  law  of 
the  land,  we  are  certainly  called  upon  to  make 
too  costly  a  sacrifice  of  our  usages  and  cus- 
toms, if  not  of  our  reason  and  judgment, 
merely  to  relieve  the  indorser  in  this  particular 
case.  Even  if  the  question  was  doubtful  in 
our  minds,  I  should  think  that  the  unanimous 
opinion  of  so  learned  and  respectable  a  tri- 
bunal as  the  Supreme  Court  of  this  State 
would,  of  itself,  be  sufficient  to  turn  the  scale. 

The  law  merchant  relative  to  bills  of  ex- 
change and  indorsed  notes,  and  commercial 
paper  generally,  is  not  the  law  of  this  State 
only,  but  of  all  the  States  of  the  Union,  and  of 
all  the  commercial  nations  of  Europe.  The 
maker  and  indorser  of  a  note,  and  the  drawer 
and  acceptor  of  a  bill,  are  subject,  substan- 
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tially,  to  the  same  rules  and  conditions  in  one 
country  as  in  another.  The  law  merchant, 
says  Malynes,  in  the  .time  of  King  James,  is 
"  a  customary  law,  approved  by  the  authority 
of  all  kingdoms  and  commonwealths,  and  not 
a  law  established  by  the  sovereignty  of  any 
one  prince."  It  is  the  most  rational  and  the 
most  liberal  of  all  codes,  and  prevails  every- 
where within  the  region  of  commerce.  I  may 
refer,  as  an  example,  to  .the  new  commercial 
code  of  France,  which  was  only  a  digest  of 
the  former  law  of  France  on  the  subject,  and 
which  establishes,  with  much  minute  precis- 
ion, the  same  rules  which  prevail  *in  [*4 1 7 
the  English,  and  in  our  law,  relative  to  bills 
and  notes.  There  must  be  the  same  demand 
upon  the  maker,  and  the  same  notice  to  the 
indorser,  and  the  code  points  out  where  the 
demand  must  be  made  by  the  notaries.  It 
must  be  made  at  the  domicil  or  place  of  resi- 
dence of  the  party.  The  word  "domicil"  in  the 
French  law,  according  to  Mr.  Duponceau,  the 
learned  translator  of  •  the  French  commercial 
code,  has  a  general  and  a  particular  technical 
meaning.  In  the  former  sense,  it  means  the 
party's  usual  place  of  residence  ;  but  in  the 
language  of  Jegal  practice,  it  signifies  a  specific 
place  of  abode,  declared,  assumed  or  pointed 
out  by  the  instrument  or  contract.  For  the 
purpose  of  a  particular  contract,  the  parties 
elect  their  domicils  at  such  or  such  places,  and 
a  summons  regularly  served  at  the  place  of 
the  elected  domicil  is  sufficient.  So,  he  says, 
a  bill  of  exchange,  when  not  payable  at  a  par- 
ticular place  or  domicil  of  the  acceptor,  as 
when  funds  happen  to  be  lodged  in  another 
plajce,  is  usually  accepted  in  this  form  :  ac- 
cepted at  Bordeaux,  payable  at  the  domicil  of 
A.  B.,  merchant  in  Nantz.  The  legal  effect 
of  this  special  acceptance  is,  that  the  demand 
and  protest  must  be  made  at  Nantz,  and  not 
at  Bordeaux.  (See  Duponceau's  translation  of 
the  Code  de  Commerce,  arts.  123, 161,  173,  in  the 
American  Review,  Vol.  II.,  Append.,  p.  110, 
n.  50,  p.  118,  n.  66.) 

The  court  will  perceive  that  the  French  law 
is  precisely  the  same  as  the  English  on  'this 
subject,  and  where  the  place  of  payment  is 
not  fixed  in  the  contract  itself,  it  is  no  part  of 
the  contract.  The  maker  or  the  acceptor,  who 
has  at  all  times  a  perfect  right  to  shift  his 
domicil  or  place  of  residence  as  often  as  he 
pleases,  may,  as  a  matter  of  course,  and  to  suit 
his  convenience,  or  to  suit  the  convenience  of 
the  holder,  point  out  the  place  where  he  will 
be,  or  where  he  will  provide  funds  to  meet 
the  payment,  and  such  place  becomes,  in 
respect  to  that  contract,  his  place  of  residence, 
and  a  demand  upon  him  there  is  .sufficient. 

To  conclude,  then,  I  think  that  the  follow- 
ing propositions  are  well  founded  : 

1.  That  the  Bank  had  a  right  to  presume 
that  the  memorandum  in  the  margin  of  the 
note  was  made  with  the  knowledge  and  con- 
sent of  the  indorser,  inasmuch  as  it  was  an 
accommodation  *note,  indorsed  in  [*418 
blank,  and  handed  back  to  the  maker,  and 
transmitted  by  him  to  the  Bank  to  take  up  a 
similar  note,  drawn  and  indorsed  by  the  same 
parties.  But  whether  the  memorandum  was 
made  with  or  against  the  consent  of  the  in- 
dorser, is  immaterial  in  respect  to  ihebonafole 
holder,  who  came  by  the  note  in  the  course  of 
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business,  and  for  a  fair  and  valuable  consid- 
eration, without  notice  of  any  objection  on 
the  part  of  the  indorser.  The  demand  upon 
the  maker,  in  pursuance  of  the  memorandum, 
must  be  equally  valid  and  binding  upon  the 
indorser  in  either  case ;  and  this  upon  estab- 
lished principles  of  law,  in  respect  to  com- 
mercial paper. 

2.  That  the  note  when  indorsed  became,  by 
the  words  of  our  Statute,  and  by  the  general 
law  merchant,  likened  to  an  inland  bill  of  ex- 
change, and  the  parties  were  rendered  liable 
in  like  manner.     It  followed,  therefore,  that 
the  maker  of  the  note,  after  it  was  indorsed  in 
blank,  and  returned  to  him  for  his  use,  stood 
in  the  character  of  an  acceptor  of  a  bill,  with 
equal  rights  and  responsibilities,  and  he  had 
authority  to  designate  the  place  of  payment, 
as  none  was  mentioned  in  the  note.     That  the 
acceptor  of  a  bill  has  such  a  right,  is  every- 
where, and  by  every  person,  admitted. 

3.  That  such  a  memorandum,  made  out  of 
the  body  of  the  note,  and  being  a  mere  inti- 
mation of  the  place  of  payment,  was  no  part 
of  the  contract ;  but  it  was  sufficient  to  justify 
the  holder  to  call  at  such  a  place  for  payment, 
and  being  refused,  he  had  a  right  to  look  to 
the  indorser.     This  is  a  clear  settled  rule  in 
England,  and   it  has  been  repeatedly  recog- 
nized in  this  country  and  in  this  State. 

Nothing,  in  my  humble  judgment,  can  be 
more  reasonable,  nothing  clearer,  nothing  bet- 
ter established,  than  these  rules  ;  and  I  am 
accordingly  of  opinion  that,  on  either  of 
these  grounds,  the  judgment  of  the  Supreme 
Court  was  correct,  and  that  it  ought  to  be 
affirmed. 

ADAMS,  BARSTOW,  FORWARD,  FROTHING- 
HAM,  HART,  MILES,  M'MARTIN,  PAINE  and 
ROSENCRANTS,  Senators,  were  of  the  same 
opinion. 

R.  SKINNER,  Senator.  In  determining  this 
cause,  we  are  to  take  into  consideration  the 
situation  of  the  parties  at  the  making  of  the 
4 19*]  *note  in  question,  the  nature  of  the  in- 
dorser's  contract,  the  alteration  (if  any)  which 
has  been  made  in  it  by  the  appointment  of  a 
place  of  payment  in  the  maker's  memoran- 
dum, and  the  effect  of  such  alteration  upon 
the  liability  of  the  indorser. 

At  the  making  of  the  note,  both  the  drawer 
and  indorser  resided  in  Albany  (where  they 
still  reside),  and  as  the  note  specified  no  place 
of  payment,  the  law  imposed  upon  the  holder 
the  necessity  of  demanding  it  of  the  maker 
personally,  or  at  his  residence. 

The  indorser's  contract,  then,  was  to  pay  to 
the  holder  the  amount  of  the  note,  in  case  of 
default  on  the  part  of  the  maker,  provided 
payment  should,  in  due  time,  be  demanded  of 
th«  maker  personally,  or  at  his  residence,  and 
provided  notice  of  non-payment  should  be 
duly  transmitted  to  the  indorser. 

The  memorandum  made  by  James  Kane, 
transferred  the  place  of  payment  to  the  Bank 
of  Am.,  and  in  my  opinion,  was  a  material 
alteration  of  the  indorser's  contract.  It  was 
contended,  on  the  argument  of  this  cause,  and 
has  been  so  decided  by  the  Supreme  Court, 
that  the  place  of  payment  is  no  part  of  the 
contract,  and  therefore  that  the  memorandum 
did  not  alter  the  contract  as  between  the  im- 
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mediate  parties  to  the  note.  I  cannot  assent 
to  this  proposition.  On  the  contrary,  it  appears 
to  me  that  the  place  of  payment,  next  to 
sum  payable,  is  the  most  essential  part  of  the 
contract ;  for  on  its  proximity,  or  remoteness, 
must  depend,  in  point, of  time,  the  indorser's 
knowledge  of  non-payment,  which,  in  most 
cases,  must  to  him  be  a  matter  of  great  im- 
portance. And  I  apprehend  that  a  merchant 
of  this  city,  when  about  to  indorse  negotiable 
paper,  would  deem  the  contract  into  which  he 
was  entering,  as  materially  different,  whether 
the  note  was  made  payable  at  Albany  or  at 
New  Orleans.  He  would,  undoubtedly,  take 
into  consideration,  in  estimating  the  responsi- 
bility he  was  to  incur,  that  in  the  one  case,  he 
would  receive  notice  of  his  liability,  in  case 
of  dishonor,  the  same  day  ;  but  in  the  other, 
not  until  twenty  or  thirty  days  after  he  became 
charged  with  the  amount. 

On  a  careful  examination,  it  will  be  found 
that  the  authorities  cited  by  the  Supreme 
Court  do  not  warrant  the  doctrine  *con-  [*42O 
tended  for,  it  seems  to  have  grown  out  of  the 
opinion  of  the  Court  of  C.  B.  in  the  case  of 
Saunderson  v.  Judge,  2  H.  Bl.,  509.  But  that 
part  of  their  opinion  in  which  it  is  held  that 
the  place  of  payment  is  no  part  of  the.contract, 
is  wholly  extrajudicial,  a  mere  dictum,  unsup- 
ported by  authority,  not  called  for  by  the  sub- 
ject matter,  and  inconsistent  with  the  judg- 
ment given  in  the  cause.  That  dictum  has, 
also,  in  effect,  been  overruled  by  the  same 
court,  in  the  cases  of  Ambrose  v.  Hopwood,  2 
Taunt,,  16;  CaUaghanv.  Aylett,  3  Taunt., 
397  :  Gammon  v.  Schmoll,  5  Taunt.,  354  ;  and 
by  the  Court  of  King's  Bench,  in  the'cases  of 
Saunderson  v.  Bowes,  14  East,  500 ;  and  Tid- 
marsh  v.  Grover,  1  Maule  &  S.,  735,  cited  on 
the  argument  ;  in  each  of  which  cases,  and 
particularly  in  the  last,  the  place  of  payment 
was  held  to  be  a  material  part  of  the  contract. 
The  case  of  Saunderson  v.  Judge  is  also  inappli- 
cable, because  there  can  be  no  doubt  that  the 
memorandum  at  the  foot  of  the  note,  desig- 
nating the  place  qf  payment,  was  made  by 
Sharp,  the  maker,  prior  to  the  indorsement  by 
Judge,  and  of  course  with  his  assent: 

This  case  or  Trap  v.  Speerman,  3  Esp. ,  57, 
is  not  only  a  nisi  prius  decision,  but  is  wholly 
done  away  by  .the  case  of  Saunderson  v.  Bowes. 
The  case  of  Price  v.  Mitchell,  4  Campb.,  200, 
is  .unlike  the  present,  inasmuch  as  the  mem- 
orandum in  the  margin  was  not  signed,  and 
did  not  profess  to  designate  the  place  of  pay- 
ment, but  only  to  point  out  the  maker's  resi- 
dence ;  and  even  in  that  case,  Gibbs,  Ch.  J., 
in  delivering  the  opinion  of  the  court,  ob- 
served, that  if  the  words  had  been  inserted  in 
the  body  of  the  note,  they  would  have  formed 
part  of  'the  contract.  Nor  is  the  doctrine  sup- 
ported by  the  case  of  Wolcottv.  Van  Santwood, 
17  Johns.,  248, which  has  been  cited.  The  Chief 
Justice,  in  his  opinion  in  that  case,  which  was 
concurred  in  by  a  majority  of  the  court,  does 
indeed  say,  "  that  the  time  and  place  6f  pay- 
ment are  merely  modal,  forming  no  essential 
part  of  the  contract ;"  but  he  must  be  under- 
stood as  speaking  with  reference  to  the  maker 
or  acceptor;  for,  in  the  language  of  Van  Ness, 
J.,  in  the  same  case,  "it  is  acceded  on  all 
hands,  and  the  position  is  too  plain  to  be  de- 
nied, that  in  order  to  charge  the  indorser,  a 
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42 1*]  demand  at  the  place  of  payment  *is 
indispensable,  and  that  the  necessity  of  such 
demand  is  created  by  the  terms  of  the  note." 
Or,  in  other  words,  that  as  to  the  indorser,  .the 
place  of    payment  is  a  material  part  of  the 
contract ;  and  in  that  very  case  the  court  held 
the  place  of  payment 'so  far  material,  in  an 
action  against  the  acceptor,  as  to  require  proof 
of  presentment,  at  the  place  of  payment,  and 
in  default  of  it,   that   the  maker  could   not 
recover,  damages  and  costs.     That  such  must 
be  the  true  rule,  is  also  clear  from  the  effect 
produced  by  the  maker's  memorandum  in  this 
case,  upon   the  rights  and   liabilities  of  the 
parties.     It  authorized  the  holder  to  present 
the  note  for  payment  at  the  Bank  of  Am., 
where,  as  originally  drawn,  it  could  not  have 
been  demanded,  and  on  non-payment  at  that 
place,  to  have  recourse  to  the  indorser.  It  sub- 
jected the  indorser  to  new  and  unexpected 
liabilities.-    By  the  note,  as  originally  drawn, 
he  bound  himself  to  pay,  in  the  event  of  non- 
payment, on  a  demand  being  made  of   the 
maker  personally,  or  at  his  residence  ;  by  the 
addition  of    the  memorandum,   he  is  made 
liable  upon  a  demand  of  payment  at  N.  Y., 
which,  but  for  that  memorandum,  would  have 
been  perfectly  nugatory.     It  rendered  valid  a 
notice  of  non-payment,  which   was  received 
one  or  two  days  later  than  that  which  he  con- 
templated at  the  time  of  his  indorsement,  a 
circumstance  by  which  he  does  not  indeed  ap- 
pear to  have  been  injured,  but  which  certainly 
increased  his  risks  and  lessened  his  prospects 
of    indemnity.      That  a  written  instrument 
may  be  varied  by  a  memorandum  in  the  mar- 
gin, and  that  the  terms  of  such  memorandum 
are  entitled  to  the  same  efficacy  as  if  they  had 
been  contained  in  the  body  of  the  instrument, 
is  established  by  the  cases  of  Starr  v.  Metcalf, 
4  Campb.,  217  ;  Trecothick  v.  Edwin,  1  Stark., 
469  ;  Platt  v.  Smith,  14  Johns.,  368,  and  Jones 
v.  Failes,  4  Mass.,   244.      The  latter  is  very 
much  in  point.     Failes  had  indorsed  a  note, 
made  by  one  Clapp,  for  $680,  at  the  bottom  of 
which,  inclosed  in  brackets  was  written  these 
words  :  "  foreign  bills."     In  an  action  against 
the  indorser,  it  was  held  by  the  court  that  it 
must  be  presumed  that  the  words  in  brackets 
were  written  by  the  drawer  of  the  note  ;  that 
it  was  immaterial  whether  they  were  part  of 
the  original  contract,  or  added  in  explanation  of 
422*]  it;  that,  in  either  *case,  they  were  bind- 
ing on  the  parties,  as  fully  as  if  they  had  been 
inserted  in  the  body  ;  and  that  the  note  was 
therefore  payable  in  foreign  bills,   and  not 
negotiable.     For  these  reasons,   I  am  of  the 
opinion   that  the  original   contract  was  ma- 
terially altered  by  the  memorandum. 

But  even  if  it  was  not  altered, 'it  would  be 
equally  fatal  to  the  defendants  ;  for  if  the 
original  contract  was  untouched  by  the  mem- 
orandum, then  -the  demand  of  payment  ought 
to  have  been  made  of  the  maker  personally, 
or  at  his  residence,  which  was  not  done  ;  and 
on  that  ground,  the  indorser  was  not  charged. 
The  indorser's  contract  having  been  thus 
altered  in  a  material  part,  without  his  knowl- 
edge or  assent,  he  was  thereby  discharged 
from  all  further  responsibility.  The  rule  that 
a  man  is  not  to  be  held  to  a  contract  which  has 
.been  varied,  without  his  assent,  is  perfectly 
well  settled  ;  and  if  an  instance  can  occur 
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where  it  ought  to  be  applied  with  peculiar 
strictness,  it  is  that  of  a  surety,  in  which 
favorable  light  the  plaintiff  in  error  is  enti- 
tled to  be  viewed.  (Clason  v.  Morris,  10  Johns., 
538.)  And  in  my  view  it  is  wholly  immaterial, 
whether  the  indorser  has  been  prejudiced  by 
the  alteration  or  not.  The  case  Ludlow  v. 
Simond,  in  this  court  (2  Cai.  Cas.  in  Er.).  con- 
firms this  position ;  and  is  not  less  conform- 
able to  strict  justice  than  to  the  rules  of  law. 
It  was  there  held,  by  the  unanimous  opinion 
of  this  court,  that  a  surety  was  not  bound 
beyond  the  strict,  terms  of  his  contract  ;  and 
although  in  that  case  the  deviation  from  those 
terms  was  not.  shown  to  be  injurious,  but,  on 
the  contrary,  was  probably  beneficial  to  the 
surety,  yet  he  was  discharged  by  it.  We  are 
not  to  abandon  those  great  principles  of  natural 
justice  which  are  engrafted  in  the  law,  because 
the  application  may,  in  particular  cases,  be 
deemed  rigorous  ;  but  whenever  they  apply, 
they  must,  for  the  sake  of  uniformity  and 
certainty,  be  rigidly  adhered  to. 

If  the  view  I  have  taken  of  this  subject  be 
correct,  it  is  unnecessary  to  examine  the  other 
points  made  in  the  argument.  But  it  has  been 
held  by  the  Supreme  Court,  and  contended 
here,  that  the  maker  was  authorized,  without 
consulting  the  indorser,  to  appoint  the  place 
of  payment  at  the  Bank  of  Am.,  and  that  a 
demand  at  that  place  is  sufficient  to  charge  the 
indorser,  I  shall  briefly  advert  to  the  grounds 
*on  which  that  position  has  been  main-  [*423 
tained.  It  is  said,  that  as  the  acceptor  of  a  bill 
of  exchange  may  make  his  acceptance  payable 
at  a  particular  place,  the  bill  itself  being  silent, 
so  may  the  maker  of  a  promissory  note,  who 
is  regarded  in  the  same  light  as  the  acceptor 
of  a  bill.  No  solid  argument  can  be  drawn 
from  this  source,  because  the  analogy  is  not 
complete  Until  the  bill  is  actually  accepted  ; 
and  the  right  of  the  acceptor  to  prescribe  the 
terms  in  which  he  will  contract  to  pay,  only 
proves  that  the  maker  of  a  note  may  draw  it 
in  such  manner  as  to  meet  his  own  views,  a 
point  which  is  too  plain  tto  be  denied  ;  but 
which  differs  very  widely  from  varying  the 
note  after  accepted,  or,  as  in  this  case,  after 
indorsement  (which,  in  point  of  principle,  is 
the  same),  and  that  without  the  knowledge  of 
the  acceptor  or  the  indorser.  The  position  has 
also  been  placed  on  the  authority  of  The  State 
Bank  v.  Hurd,  12  Mass.,  172,  in  which  case  it 
is  supposed  that  the  Supreme  Court  of  Mass. 
have  recognized  the  principle  contended  for. 
From  the  report  of  that  case,  I  have  no  doubt 
that  the  place  of  payment,  and  demand,  was 
varied  from  that  specified  in  the  note  by  the 
joint  agreement  and  direction  of  both  maker 
and  indorser ;  while  in  this  case,  the  gist  of 
the  indorser's  complaint  is,  that  the  alteration 
was  made  without  his  knowledge  or  assent. 
That  case  is  also  understood  in  this  way  by 
Mr.  Bigelow,  in  his  valuable  Digest  of  the 
Mass.  Reports  4  and  indeed,  upon  any  other 
principle,  it  would  be  absurd.  Another,  and 
certainly  the  most  plausible  argument,  in  sup- 
port of  the  maker's  authority  to  fix  the  place 
of  payment,  is  that,,  as  he  had  the  power  to 
alter  it  by  removal  or  by  absence  from  his 
usual  residence,  he  was  also  authorized  to  do 
so  by  written  stipulation,  or,  in  the  language 
of  the  Supreme  Court,  "  that  he  could  do  by 
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agreement  whatever  he  could  do  by  his  loco- 
motive powers."  A  conclusive  answer  to'this 
reasoning  is  that  the  indorser,  in  case  of  re- 
moval, would  be  equally  apprised  of  the  place 
•of  demand.  In  case  either  of  absence  or  re- 
moval, he  would  have  no  right  to  complain, 
because  it  was  a  part  of  his  original  contract, 
and  must  have  entered  into  his  estimation  of 
the  hazards  he  was  -about  to  incur  at  the  time 
of  making  it.  Nor  is  there  anything  growing 
424*]  out  of  mercantile  usage  or  the  Com- 
mercial law  to  confer  this  power  on  the  maker. 
It  is  now,  for  the  first  time,  brought  forward 
in  our  courts,  and  if  sanctioned,  its  conse- 
quences would  undoubtedly  be  mischievous. 
The  indorsers  of  notes,  specifying  no  place  of 
payment,  would  be  unable  to  calculate,  with 
any  degree  of  certainty,  where  notice  of  pay- 
ment, in  case  of  such  an  event,  ought  to  be 
received  by  them  ;  and  they  would,  therefore, 
be  subjected  to  hazards  and  responsibilities, 
unforeseen  at  the  time  of  indorsement,  and  not 
•  to  be  guarded  against  by  common  prudence  ; 
for,  if  the  maker  in  the  present  case  had  the 
power  to  appoint  N.  Y.  as  the  place  of  pay- 
ment, he  might  also  have  appointed  any  other 
place,  however  remote,  as  there  could  be  no 
limits  prescribed  to  the  exercise  of  that  power 
but  his  own  inclination. 

The  Supreme  Court,  aware  of  this  objection, 
.and  perceiving  the  great  evils  which  might 
result  from  allowing  this  authority  to  the 
maker,  have  intimated  "  that  if  he  should  ap- 
point a  place  of  payment  so  remote  as  to  im- 
pose an  unreasonable  risk  on  the  indorser,  it 
might  be  considered  a  fraud  upon  him."  But 
the  uncertainty  of  such  a  rule,  which  would 
refer  the  decision  of  each  case  to  its  particular 
circumstances,  and  to  the  discretion  of.  the 
courts,  would  afford  but  a  slight  remedy  to 
the  anticipated  abuses.  I  greatly  prefer  the 
simple  and  reasonable  maxim,  that  every  alter- 
ation of  the  indorser's  contract  in  a  part  which, 
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in  any  event,  may  become  material,  without 
his  approbation,  shall  discharge  his  liability. 
This  rule  is  definite  and  certain,  and,  in  my 
judgment,  is  not  only  founded  on  sound  prin- 
ciples of  law,  but  absolutely  essential  to  the 
security  of  indorsers  and  sureties.  No  injury 
can  result  from  it  ;  for  its^only  effect  will  be  to 
apprise  the  indorser  of  the  proceedings  of  the 
maker,  and  to  require  his  assent  to  every  part 
of  a  contract  by  which  his  rights  and  liabilities 
are  to  be  tested,  and  which  may  eventually 
have  an  important  bearing  upon  his  property 
and  credit.  I  am,  accordingly,  of  opinion 
that  the  judgment  of  the  Supreme  Court  is 
erroneous,  and  ought  to  be  reversed. 

AUSTIN,  BARNUM,  BOUCK,  BOWNE,  DUDLEY, 
EVANS,  LEFFERTS,  LIVINGSTON,  LOUNSBURY, 
LYNDE,  MILLER,  *MOOERS,  MORE,  [*425 
TOWNSEND,  WILSON,  YATES  and  YOUNG, 
Senators,  concurred. 

This  being  the  opinion  of  a  majority  of  the 
court,1  it  was  thereupon  "  ordered,  adjudged 
and  decreed  that  the  judgment  of  the  Supreme 
Court  be  reversed ;  and  that  the  plaintiff  in 
error  be  restored  to  all  things  he  has  lost  there- 
by ;  and  it  is  further  ordered  and  adjudged 
that  the  defendants  in  error  pay  to  the  plaint- 
iff in  error  his  costs  and  charges  in  and  about 
prosecuting  his  writ  of  error,  and  that  the  rec- 
ord be  remitted,"  &c. 

Judgment  of  reversal. 

Reversing'— 18  Johns.,  315, 

Alteration  or  addition  to-nnte  Ijy  maker,  when  dis- 
charges indorser.  Distinguished— 7  Cow.,  338,  n. 

Cited  in— 24  Wend.,  378;  49  N.  Y.,  403  ;  53  N.  Y.. 
313 ;  15  Hun,  409 :  33  Hun.  187  :  3  Barb.,  376  ;  23  Barb., 
586;  31  Barb..  405;  40  Barb.,  23;  41  How.  Pr.,  261;  41 
Ind.,  160 ;  123  Mass.,  304 ;  42  Mo.,  454 :  60  Mo.,  452. 

Place  of  demand  of  payment.  Cited  in— 3  Den., 
150 ;  12  N.  Y.,  233  ;  19  N.  Y.,  480 :  34  N.  Y.,  37  ;  47  N.  Y., 
270;  12  Hun,  279;  37  Barb.,  11;  5  How.  Pr.,  108;  14 
How.  Pr.,  298;  14  Abb.  Pr.,  218. 

Also  cited  in— 81  Ind.,  3311;  82  Ind.,  37. 

1. — For  affirming,  10 ;  for  reversing,  18. 
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CASES   ARGUED   AND   DETERMINED 

fc  IN   THE 

Court  for  the  Trial  of  Impeachments 

AND  THE 

CORRECTION  OF  ERRORS 

OP   THE 

STATE   OF   JNEW  YORK 

IN 
.  JANUARY,  FEBRUARY,  MARCH  AND  APRIL,  1832. 


PATRICK  MANAHAN,  Plaintiff  in  Error, 
v. 

JAMES  GIBBONS,  JAMES  MAHER, 
THOMAS  DAWSON,  THOMAS  MOUN- 
SEY  AND  JOSIAH  KERR,  Defendants  in 
Ei'ror. 

Assumpsit  for  Money  had  and  Received —  When 
Lies  against  two  Defendants. — Joint  Contract 
Necessary. 

Assumpsit  for  money  had  and  received  does  not 
lie  against  two  defendants,  without  showing  a  joint 
contract,  or  that  both  received  the  money. 

Where  S.,  being  indebted  to  M.,  G.,  D.  and  K., 
severally,  confessed  a  judgment  to  them  jointly,  to 
secure  their  respective  debts,  and  the  property  of  S. 
having  been  sold  under  an  execution  issued  on  the 
judgment,  and  the  proceeds,  being  less  than  the 
amount  of  all  the  debts,  G.,  D.  and  K.  divided  the 
money  between  them,  to  the  exclusion  of  M.  Held 
that  M.  could  not  maintain  an  action  for  money  had 
and  received  against  G.,  D.  and  K.;  jointly,  to  re- 
cover his  proportion  of  the  proceeds  of  the  sale  of 
the  property  of  S.  under  the  judgment  and  execu- 
tion. ' 

•Citations-Bull  JV.  P.,  129 ;  1  East,  52 :  5  Johns.,  162, 
176;  1  Chit.  PI.,  8,  31 ;  2  T.  R.,  366;  Cro.  C.,  312;  2 
Vern.,  515 ;  1  P.  Wms.,  81,  83  n.,  241 ;  1  Salk.,  318 ;  3 
Eq,  Gas.  Abr.,  742 ;  1  Eden,  375;  Hard.,  314;  2  Vern.. 
570 ;  Prec.  in  Ch.,  173 ;  Amb.,  218 ;  3  Atk.,  584 ;  2  Bro., 
114 ;  3  Bro.,  91 ;  7  Ves.,  186 ;  11  Ves.,  319 ;  16  Ves.,  479 ; 
4  Ves.,  596 ;  1  Sch.  &  L.,  341 ;  2  Sch.  &  L.,  230. 

IN  ERROR  to  the  Supreme  Court.     For  the 
facts  in  the  case,  arid  the  judgment  of  the 
court  below,  see  ante,  p.  109,  112,  S.  C. 
Mr.  Henry  for  the  plaintiff  in  error  : 
1.  It  is  a  fact  conceded  in  the  court  below 
that  the  defendants  have  pocketed  the  plaint- 
iff 's  proportion  of  the  money.     Must  they  not, 
then,  in  this  equitable  action  of  assumpsit,  be 
made  to  refund  what,  ex  equo  et  bono,  belongs 
to  the  plaintiff  ? 

The  evidence  in  the  case  shows  that  the  de- 
fendants received  more  than  sufficient  to  sat- 
isfy them  as  indorsers,  and  enough  to  satisfy 
the  plaintiff.  There  were  six  creditors,  and 
no  one  appearing  to  be  entitled  to  more  than 
an  equal  share,  the  plaintiff  had  a  right  to 
claim  one  sixth. 
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2.  The  defendants  were  joint  receivers  of 
the  money.  *They  divided  the  booty  [*428- 
among  themselves,  without  disclosing  how 
much  each  received.  It  is  on  the  ground  of 
this  joint  receiving  of  the  money  that  they  are 
jointly  answerable  ;  not  on  the  ground  of  the 
disposition  made  of  it  afterwards.  The  de- 
fendants in  this  transaction,  in  reference  to 
the  joint  fund  created  by  the  judgment,  are 
partners.  The  money  was  abstracted  by  the 
defendants  from  a  joint  fund,  and  distributed 
among  themselves.  The  plaintiff  is  not  bound 
to  sue  each  of  them,  in  a  separate  action,  for 
the  amount  he  may  have  received,  to  his  sep- 
arate use. 

The  plaintiff  might  have  sued  G.  alone,  for 
the  tort  in  discharging  the  execution,  and  then 
there  would  have  been  no  contribution,  (y  T. 
R.,  186.)  Now,  this  action  against  all  the  de- 
fendants jointly  ought  to  be  favored,  as  it 
secures  to  them  the  right  of  contribution,  as 
against  each  other.  The  case  of  Osborne  v. 
Harper,  5  East,  228,  does  not  support  the 
position  that,  in  the  present  case,  there  had 
not  been  a  payment  out  of  a  joint  fund,  so  as 
to  render  the  defendants  jointly  liable.  Nor  is 
the  position  cited  from  Chitty  (1  Chit.  PI.,  31) 
applicable,  for  here  a  joint  receipt  of  the  money 
has  been  proved. 

There  is  no  hardship  in  this  case,  because 
some  of  the  defendants  have  become  insolvent. 
The  defendants  received  the  money,  and  chose 
to  divide  it  among  themselves,  without  con- 
sulting the  plaintiff,  or  regarding  his  rights: 
and  they  ought  to  be  answerable  jointly  for  his 
share.  The  law  and  equity  of  the  case  are 
clearly  with  the  plaintiff.  The  suit  is  equiva- 
lent to  a  bill  in  equity. 

Mr.  B.  F.  Sutler^  contra.  The  writ  of  error 
in  this  case,  having  been  brought,  on  a  bill  of 
exceptions  taken  to  the  opinion  of  the  judge, 
on  a  point  of  law  as  to  the  joint  liability  of 
the  defendants,  the  evidence,  or  matters  of 
fact,  are  not  to  be  discussed. here.  (5  Johns., 
467;  8  Johns.,  495;  14  Johns.,  307.)  But  if 
the  evidence  was  reviewed,  it  would  appear 
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that  the   defendants  had  received  less  than 
their  shares. 

|THE  CHANCELLOR.  It  is  immaterial  how 
much  money  has  been  received;  for  if  this 
429*]  court  should  be  of  opinion,  *on  the 
question  of  law  that  the  defendants  are  jointly 
liable,  there  must  be  a  venire  de  now.] 

The  only  question  for  this  court  to  decide  is 
the  dry  point  of  law;  whether  the  defendants 
are  jointly  liable  to  the  plaintiff,  in  this  action. 
It  is  a  well-settled  principle  that  in  an  action 
on  a  joint  contract,  a  joint  liability  must  be 
shown.  Contracts  are  express  or  implied. 
Implied  contracts  are  such  as  are  dictated  by 
justice,  and  which  the  law,  therefore,  pre- 
sumes every  man  undertakes  to  perform.  (1 
Com.  on  Cont.,  5.)  The  plaintiff,  in  the 
present  case,  declares  as  on  an  express  prom- 
ise, and  though  he  is  not  bound  to  prove  an 
express  promise,  he  must  show  such  a  state  of 
facts,  as,  on  principles  of  natural  justice,  the 
law  will  imply  a  promise.  The  plaintiff  must 
show  that  the  defendants  had  a  community  of 
interest,  or  were  partners  in  the  money  re- 
ceived. (Bull.  N.  P.,  129;  1  Chit.  PL,  31;  1 
Esp.  N.  P.,  361;  2  T.  R,  366;  2  Taunt.,  49;  2 
Johns.,  213;  4  Johns.,  23;  5  Johns.,  176.)  In 
Slwriff  v.  WUks,  1  East,  48-52,  Lawrence,  J., 
observed:  "The  plaintiffs  in  this  action  de 
clare  upon  a  promise  by  three  defendants,  and 
consequently,  to  entitle  themselves  to  recover, 
they  must  prove  a  promise,  either  express  or 
implied,  binding  upon  all  three."  A  joint 
assumpsit  cannot  be  implied,  unless  the  money 
has  been  received  on  joint  account,  or  for  the 
joint  interest  and  benefit  of  the  defendants. 
Again ;  on  the  other  hand,  plaintiffs  cannot 
maintain  a  joint  action,  unless  they  have  a 
joint  interest;  (1  Chit,  PI.,  8;  3  Bos.  &  P., 
235;  5  East,  225;  2  T,  R.,  282;  Doremusv. 
Seldon,  ante,  213.)  Suppose,  then,  that  the 
plaintiff,  Manahan,  had  received  the  whole 
money,  could  the  defendants  have  maintained 
a  joint  action  against  him?  Clearly  not.  Each 
must  have  brought  a  separate  action,  to  re- 
cover his  share  of  the  money.  (8'Cr.,  50.) 
The  same  rule  applies  in  actions  of  covenant 
(5  Co.,  19),  or  of  debt.  (Yelv.,  25;  13  East, 
537.)  The  position  of  the  plaintiff's  counsel 
proves  too  much.  If  the  parties  were  partners, 
then  Manahan,  being  a  joint  partner,  could 
only  sue  his  copartners  in  equity,  or  by  an 
action  of  account.  (2  Johns.  Cas.,  329;  Doug., 
43O*]  371;  1  H.  Bl.,  37;  *9  Johns.,  470.)  But 
they  were  not,  in  any  sense,  partners.  The 
defendants  had  only  aliquot  shares  in  the 
judgment. 

Reliance  seems  to  be  placed  on  the  joint  di- 
rection given  to  the  sheriff.  That  was  no 
injury  to  the  plaintiff.  There  was  no  more 
property;  and  the  plaintiff  himself  was  a 
party  to  the  direction,  for  his  attorney  assented 
to  it.  Again;  the  defendants  could  not  dis- 
charge the  execution,  as  regarded  the  plaintiff, 
or  to  his  prejudice.  (5  Co.,  7,  19;  2  Evans' 
Poth.,  60.)  The  Supreme. Court,  on  applica- 
tion to  them,  would  have  set  aside  the  dis- 
charge, as  regarded  the  plaintiff,  and  directed 
the  sheriff  to  proceed.  Again;  if  the  plaintiff 
has  been  injured  by  the  act  of  the  defendants 
in  discharging  the  execution,  his  remedy  is  for 
the  tort,  not  on  an  assumpsit.  To  maintain  this 
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action  of  assumpsit,  the  plaintiff  must  show 
that  the  defendants  did,  in  fact,  receive  the 
money.  (11  Johns.,  464;  3  Mass.,  403.)  The 
act  of  discharging  the  execution  was  not  a  re- 
ceipt of  money.  The  remedy,  if  any,  must 
have  been  an  action  in  the  case.  Though  the 
plaintiff  may  waive  the  tort,  and  proceed  on 
the  implied  contract,  yet,  in  that  case,  he  will 
be  bound  by  all  the  rules  applicable  to  an  ac- 
tion arising excontractu.  (12  East,  452;  2  Evans' 
Poth.,  66.) 

If  there  was  a  joint  interest  in  the  five  de- 
fendants who  distributed  the  money,  then, 
before  distribution,  there  would  have  been  a 
right  of  survivorship,  which  will  hardly  be 
admitted.  There  was,  in  truth,  in  no  stage  of 
the  proceedings,  a  joint  receipt  of  the  money. 
Each  of  the  defendants  took  an  aliquot  share. 
There  was  no  objection  to  the  bringing  of 
separate  suits;  for  the  plaintiff  might  have 
easily  ascertained  how  much  each  defendant 
had  received,  or  he  might  have  filed  a  bill  in  the 
Court  or  Chancery. 

Not  a  single  authority  has  been  cited  which 
shows  that  the  decision  of  the  Supreme  Court 
is  erroneous.  Buller,  J.,  in  Stratton  v.  Rastall, 
2  T.  R.,  366,  370,  speaking  of  the  action  for 
money  had  and  received,  observes  that  "it  was 
to  be  remembered  that  it  was  extended,  on  the 
principle  of  its  being  considered  a  bill  in 
equity.  And  therefore,  in  order  to  recover  in 
this  form  of  action,  the  party  must  show  that 
he  has  equity  and  conscience  on  his  side,  and 
*that  he  could  recover  in  a  court  of  [*43 1 
equity."  Now,  suppose  that  the  plaintiff  had 
filed  his  bill  in  chancery,  would  not  that  court 
have  decided  that  each  defendant  should  pay 
what  he  had  actually  received,  and  no  more? 
But  the  plaintiff  seeks,  by  the  present  suit,  to 
compel  G.,  the  only  solvent  defendant,  to  pay 
above  $1,100,  when  he  has,  in  fact,  received 
only  about  $400. 

Mr.  Henry,  in  reply,  insisted  that  the  de- 
fendants had  received  all  that  was  due  to  them 
and  more.  The  sheriff  paid  the  money  in  a 
lump,  and  all  the  defendants  signed  the  dis- 
charge. The  attorney  of  the  plaintiff  did  not 
sign  the  paper.  The  defendants,  then,  jointly 
received  the  money.  We  do  not  object  to 
their  distributing  their  own  money,  but  we  say 
that  they  had  no  right  to  divide  our  money. 
The  money  of  the  plaintiff  was  jointly  received 
by  them,  and  they  must  be  jointly  responsible. 
Suppose  the  defendants  had  never  distributed 
the  money,  or  had  thrown  the  whole  into  the 
Hudson,  would  not  they  be  jointly  liable?  On 
the  doctrine  of  the  defendants'  counsel,  the 
plaintiff  would  have  no  relief.  In  Jacques  v. 
Whtiwmb,  1  Esp.  N.  P.  Cas.,  361,  the  only  case 
cited  that  has  any  bearing  on  the  question,  the 
plaintiff  failed  to  prove  a  joint  receipt  of  the 
motiey. 

It  is  objected  that  if  this  suit  is  maintained, 
one  defendant  may  be  obliged  to  pay  the 
whole.  He  might,  in  the  first  instance;  but 
he  would  have  right  of  contribution  against 
his  co-defendants.  And  Gibbons,  who  was 
the  acting  person  in  the  business,  and  who, 
contrary  to  the  wishes  of  the  other  defendants, 
excluded  the  plaintiff  from  the  division,  ought, 
ex  equo  et  bono,  to  pay  the  whole.  The  law 
abhors  multiplicity  of  suits;  the  plaintiff  has, 
therefore,  brought  one  action.  An  action  on 

857 


431 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1822 


the  case,  ex  deltcto,  would,  no  doubt,  lie,  but  it 
would  have  been  against  all  the  defendants. 
It  is  admitted  that  the  plaintiff  may  waive  the 
tort,  and  bring  assumpsit. 

THE  CHANCELLOR.  The  plaintiff  sued  the 
five  defendants  jointly,  and  charged  them  with 
a  joint  promise  to  pay  him  for  money  by  them 
432*]  had  and  received  to  his  use,  and  *for 
money  lent  and  advanced  by  him  to  them.  The 
sole  question  in  the  court  below  was,  whether 
the  plaintiff,  upon  the  trial  of  the  issue,  made 
out  in  proof,  his  charge  of  a  joint  contract,  ren- 
dering the  defendants  jointly  liable  for  $1.067, 
received  to  his  use.  The  learned  judge  ruled 
that  the  plaintiff  had  not  made  out  his  case  of 
a  joint  undertaking,  and  with  that  direction 
left  the  cause  to  the  jury,  who  found  a  verdict 
for  the  defendants.  That  decision  of  the  judge 
at  the  trial  was  brought  before  the  Supreme 
Court  upon  a  bill  of  exceptions,  and  the  same 
point  is  now  submitted  to  the  consideration  of 
this  court. 

The  substance  of  the  case  is,  that  a  judg- 
ment by  confession  was  entered  up  in  the  Su- 
preme Court  on  the  24th  of  October,  1814,  in 
favor  of  the  present  plaintiff  and  the  present 
defendants,  against  Samuel  Sweasey  and  Will- 
iam Kearney,  for  the  sum  of  $10,000  of  debt, 
and  $14.42  of  costs.  The  judgment  was  given 
to  secure  the  defendants,  who  had  severally 
become  responsible,  as  indorsers  for  Kearney 
•&  Sweasey,  and  also  to  secure  a  debt  due  from 
K.  &  S.  to  the  plaintiff.  These  defendants 
were  separate  iudorsers.  on  separate  notes,  and 
for  different  amounts.  Though  the  plaintiff 
and  the  defendants  were  all  united  in  the  judg- 
ment confessed  in  their  favor,  yet  they  had 
•distinct  and  different  interests  in  the  judg- 
ment. Each  individual  was  separately  con- 
cerned, to  the  extent  of  his  aliquot  share 
or  proportion  of  the  judgment.  There  is 
a  contradiction  in  the  testimony,  as  to  the 
order  in  which  the  plaintiff  and  the  defend- 
ants were  to  be  paid  out  of  the  proceeds 
of  the  judgment,  yet  I  concur  entirely  in  the 
opinion  of  the  Supreme  Court,  that  the  plaint- 
iff and  the  defendants  stood  upon  an  equality 
of  right,  as  to  their  respective  interests  in  the 
judgment,  and  were  to  be  paid  out  of  the 
moneys  collected  under  it,  in  ratable  propor- 
tions. If  the  proceeds  of  the  judgment  were 
not  sufficient  to  satisfy  the  entire  demand  of 
all  of  them,  these  proceeds  were  to  be  appor- 
tioned between  them  in  a  ratio  to  the  amount 
of  their  respective  demands.  This  conclusion 
is  according  to  the  weight  of  testimony,  and 
it  agrees  also  with  the  natural  equity  of  the 
case. 

443*]  *A  part  only  of  the  judgment  was 
collected.  The  sheriff  collected  on  the  execu- 
tion $1,664.64  in  cash,  and  other  property  was 
sold,  and  the  proceeds  came  to  the  possession 
of  the  defendants.  The  precise  amount  of 
money  and  property  collected  and  received, 
under  the  judgment,  does  not  appear.  When 
the  defendants,  by  their  certificate  of  the  date 
of  the  2d  of  June,  1815,  stated  that  the  prop- 
erty of  Sweasey  &  Kearney,  taken  in  execu- 
tion, was  sold,  and  the  amount  settled,  to 
between  $400  and  $500,  I  should  infer  that 
they  meant  to  be  understood  that  ther  e  wa 
only  a  deficit  on  the  execution  of  between  $400 
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and  $500.  The  amount  so  received  was  dis- 
tributed among  the  defendants  ratably,  accord- 
ing to  the  proportion  of  each  one's  demand. 
The  sum  directed  to  be  levied  on  the  execu- 
tion was  $5,017.93,  with  interest  from  the  22d 
of  October,  1814  ;  and  if  all  was  settled  on  the 
2d  of  June.  1815,  to  between  $400  and  $500 
(say  $450),  it  is  easy  to  compute  how  much 
each  of  the  defendants  received,  on  his  ratable 
proportion  of  the  proceeds  of  the  judgment,  to 
the  entire  exclusion  of  the  plaintiff. 

The  distribution  of  the  proceeds  of  the  judg- 
ment among  the  several  defendants  was  made 
in  the  presence  of  the  sheriff  and  of  Mr.  Willet, 
the  attorney  to  the  execution.  Some  of  the 
defendants  objected  to  the  exclusion  of  the 
present  plaintiff,  from  his  share  of  the  pro- 
ceeds, but  they  were  overruled  by  others,  and 
each  of  the  defendants  received  not  only  his 
own  just  proportion  of  these  proceeds,  but 
also  his  ratable  proportion  of  the  plaintiff's 
share, 

The  plaintiff  has  sued  all  the  defendants 
jointly  to  recover  his  share  of  the  proceeds, 
and  he  charges  them  as  upon  a  joint  promise 
to  pay  him  ;  and  the  question  is,  whether  the 
facts  will  warrant  an  inference  in  law  of  such 
a  joint  contract. 

The  plaintiff  might  have  filed  his  bill  in  chan- 
cery against  all  the  defendants,  and  united  them 
in  one  suit,  and  made  each  one  of  them  sever- 
ally account  for  what  he  received,  belonging  to 
the  plaintiff.  Each  one  would  have  been  held 
accountable  for  his  own  share  of  the  plaintiff's 
money  ;  but  he  would  not  have  been  held 
accountable  for  what  his  associates  received, 
or  for  more  than  what  he  himself  received, 
*because  the  defendants  were  not  to  [*434 
be  considered  as  joint  partners.  Instead  of 
taking  this  course,  the  plaintiff  has  been  ad- 
vised that  the  law  would  raise,  from  the  facts 
in  the  case,  a  joint  promise,  on  the  part  of  the 
defendants,  to  pay  the  plaintiff  ;  and  the  con- 
sequence would  be,  that  in  that  case,  each  one 
of  them  would  be  answerable  to  him  for  the 
whole  demand,  and  the  risk  of  the  insolvency 
of  some  of  the  defendants  would  be  transferred 
from  the  plaintiff  to  the  solvent  defendant, 
whoever  he  might  be.  If  the  plaintiff  could 
have  made  out  a  case  of  an  implied  joint 
promise  to  pay  his  share  (and  if  there  be  any 
such  promise  in  the  -case,  it  must  be  an  implied 
one,  for  no  express  promise  is  shown  or  pre- 
tended), he  would  then  have  gained  an  emi- 
nent advantage,  because  he  then  would  have 
been  able  to  charge  any  one  of  the  defendants 
whom  he  might  have  selected  under  his  judg- 
ment and  execution,  with  his  whole  demand, 
and  have  left  that  one  to  seek  contribution  and 
indemnity,  as  well  as  he  could,  from  the  other 
defendants.  Perhaps  this  would  have  been 
just  in  respect  to  some  of  the  defendants,  who 
pressed  for  an  exclusion  of  the  plaintiff  from 
any  participation  in  the  money,  and  on 
grounds  which  may  have  been  assumed  merely 
for  the  occasion  ;  but  it  would  have  operated 
oppressively  as  to  others  of  the  defendants, 
who  dissented,  at  the  time,  from  the  exclusion 
of  the  plaintiff,  and  were  probably  induced  to 
acquiesce  against  their  better  judgment,  by 
the  superior  authority  or  influence  of  others. 
I  do  not  mean,  however,  to  discuss,  in  this 
place,  or  hazard  any  opinion,  on  the  motives 
JOHNS.  REP.,  19. 


1822 


MANAHAJ?  \r.  GIBBONS. 


434 


or  demerits  of  the  defendants,  in  their  division 
among  themselves  of  the  plaintiff's  share  of 
the  judgment.  They  might  have  had, 'for 
aught  we  know,  justifiable  motives  for  their 
conduct.  They  are  not  sued  as  trespassers,  or 
for  a  malfeasance,  or  charged  with  any  act 
arising  ex  delicto;  and  therefore  the  guilt  or 
innocence  of  the  defendants,  collectively  or 
individually,  was  not  put  in  issue  in  this  suit, 
nor  ought  they  to  receive  harm  by  any  infer- 
ence of  that  kind,  because  they  were  not  so 
charged.  The  plaintiff  has  waived,  by  the 
form  of  his  action,  all  complaint  of  misfeas- 
ance, all  accusation  of  tort,  or  of  bad  or  fraud- 
ulent intention.  He  is  content  to  admit  that 
435*]  the  defendants  may  *have  received  and 
apportioned  his  money  among  them  by  mis- 
take, or  upon  a  consideration  which  happened 
to  fail,  and  he  only  calls  upon  them  to  refund 
what,  in  equity  and  good  conscience,  they 
ought  to  refund,  and  nothing  more.  That  each 
of  the  defendants  ought  to  refund,  with  inter- 
est, the  portion  which  he  received  of  the  plaint- 
iff's money,  there  can  be  no  doubt ;  "but 
whether  any  one  of  them  whom  the  plaintiff 
chooses  to  select,  ought  to  refund  for  all  the 
rest,  aqd  become,  as  it  were,  a  surety  for  all 
the  rest,  is  a  very  distinct  question,  and  will 
depend  upon  the  fact  whether  the  defendants 
were,  in  respect  to  this  transaction,  jointly 
responsible,  as  upon  a  joint  promise.  If  they 
were  not,  then  the  charge  of  the  judge  at  the 
trial  was  correct,  for  the  plaintiff  having  laid 
a  joint  promise  in  his  declaration,  he  was 
bound  to  prove  it  at  the  trial,  or  be  non- 
suited. 

It  may  be  stated  as  a  clear  and  settled  rule 
of  law,  that  a  plaintiff  cannot  unite  in  one  suit 
distinct  and  separate  claims  against  different 
persons.  There  must  be  a  joint  contract  or  a 
joint  promise,  express  or  implied,  shown  at 
the  trial,  in  actions  ex  contractu  against  two  or 
more  persons,  or  the  plaintiff  will  fail.  This 
rule  is  perfectly  just,  for  otherwise  two  or 
more  defendants  would  be  rendered  responsi- 
ble for  each  other,  though  they  never  united, 
or  intended  to  unite,  in  a  joint  contract.  In 
actions  ex  delicto,  as  trespass,  assault,  and  bat- 
tery, &c.,  the  policy  and  the  rule^of  law  is  dif- 
ferent, and  each  joint  trespasser  is  responsible 
for  all  the  damage.  One  defendant  may  be 
found  guilty,  and  another  acquitted  ;  but  in 
actions  ex  contractu,  a  verdict  cannot  be  given 
against  one  defendant  without  the  others.  A 
promise,  either  express  or  implied,  binding  on 
all  the  defendants,  must  be  proved  at  the  trial ; 
and  though  the  transaction  may  intrinsically 
partake  of  the  nature  of  a  tort,  yet  if  the  plaint- 
iff, elects  to  waive  it,  and  so  treat  his  demand 
as  founded  upon  contract,  it  will  be  subject  to 
all  the  consequences  of  a  joint  cause  of  action. 
(Bull.  If.  P.,  129 ;  1  East,  52  ;  5  Johns.,  162, 
176;  1  Chit.  PL,  8,  31,  and  the  cases  there 
cited.) 

Putting  all  idea  of  tort  out  of  the  question, 
I  have  not  been  able  to  perceive  how  these 
defendants  can  be  charged  jointly,  as  upon  a 
joint  undertaking  to  refund.  They  did  not 
436*]receive  *the  money  in  a  joint  character. 
It  was  received  by  them  according  to  their 
respective  rights,  and  those  rights  were  not 
joint,  but  distinct  and  separate  rights.  There 
was  no  community  of  interest  between  them. 
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Their  demands  upon  Sweasey  &  Kearney  were 
distinct,  and  arose  from  different  sources. 
Each  had  his  separate  interest  in  the  judg- 
ment, and  that  interest  was  in  unequal  propor- 
tions, and  founded  on  distinct  titles.  They 
were  not  responsible  for  each  other's  acts  in 
relation  to  the  fund,  for  the  consolidation  of 
their  respective  interests  in  the  judgment  did 
not  create  any  partnership  between  them,  any 
more  than  if  they  had  employed  a  broker  to 
purchase  a  lot  of  tea,  out  of  which  each  was  to 
receive  his  distinct  and  specified  share.  To 
infer  a  joint  assumpsit,  the  money  must  have 
been  received  on  joint  account,  and  for  joint 
benefit.  The  fact  is  directly  otherwise.  The 
money  was  received  and  divided  by  them,  on 
the  foot  of  their  separate  interests  in  the  judg- 
ment, and  each  person  took  what  he  claimed 
as  his  distinct  share  and  proportion  of  the 
judgment..  The  error  was  that  each  person 
took  more  than  his  aliquot  part,  because  he 
took  not  only  his  own  ratable  portion,  but  his 
ratable  share  of  the  portion  which  ought  to 
have  been  reserved  for  the  plaintiff.  .The 
excess  which  each  defendant  received,  was,  in 
judgment  of  law,  received  to  and  for  the  use 
of  the  plaintiff  ;  but  I  am  not  able  to  perceive 
upon  what  principle  the  law  will  raise  a  joint 
assumpsit,  or  that  the  defendants  jointly  as- 
sumed to  pay  for  the  excess  which  each  one 
separately  took.  The  facts  will  warrant  the 
legal  inference,  that  each  defendant  assumed 
to  pay  what  he  had  unduly  received,  but  not 
to  pay  for  what  others,  with  whom  he  had  no 
community  of  interest  or  partnership,  had 
unduly  received*  ,.'••• 

The  counsel  for  the  plaintiff  appeared  to 
rely  upon  the  inference  to  be  drawn  from  •  a 
joint  receipt  of  the  money.  If  that  fact  had 
been  distinctly  made  out  in  proof,  I  am  not 
prepared  to  assent  to  the  conclusion  which  the 
counsel  would  draw  from  it ;  but  the  proof 
does  not  make  out  the  fact  that  the  money  was 
jointly  received  by  all  the  defendants.  That 
was  not  the  true  character  of  the  transaction. 
There  is  no  joint  receipt  produced.  The  certi- 
ficate of  the  2d  of  June  does  not  state  that  the 
amount  received  under  the  execution  had  been 
jointly  received.  The  sheriff  says  that  the 
*amount  collected  under  the  execution  [*437 
was  paid  over  to  the  defendants ;  but  how 
paid  over  ?  It  was  distributed  among  the 
defendants  according  to  the  amount  of  their 
separate  claims,  and  both  the  sheriff  and  the 
attorney  were  present  at  the  distribution. 
When  he  says  the  money  was  paid  to  them,  he 
must  mean  that  it  was  paid  to  them  according 
to  the  distribution.  It  was  paid  to  them  dis- 
tributively,  each  taking  his  aliquot  part. 

This  was  the  legal  effect  of  the  transaction, 
whatever  might  have  been  the  form  it  assumed. 
Whether  the  money  was  thrown  down  upon 
the  table,  in  the  presence  of  all,  or  whether  it 
was  previously  handed  over  to  one  of  the 
defendants,  as  an  agent  or  trustee  for  all  con- 
cerned, is  perfectly  immaterial.  One  of  the 
witnesses  says  each  defendant  "  took  his  pro- 
portion ;"  and  in  good  sense,  and  according  to 
the  real  intention  of  the  parties,  and  the  sub- 
stance and  truth  of  the  case,  the  money  was 
not  otherwise  received  by  the  defendants,  than 
by  each  taking  and  appropriating  to  himself 
what  was  understood  to  be  his  proportion. 
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The  defendants  were  not  strictly  joint  receiv- 
ers, and  the  proof  would  not  have  warranted 
the  jury  to  have  drawn  such  a  conclusion. 

But  even  if  it  were  to  be  admitted  that  the 
defendants  had  joined  in  a  receipt  for  the 
money,  yet  if  it  was  in  fact  received  by  one  or 
more  of  them,  for  the  immediate  purpose  of 
distribution,  according  to  their  unequal  inter- 
ests in  the  judgment,  and  the  distribution 
actually  took  place,  the  defendants  could  not 
be  held  jointly  responsible  in  this  action  for 
money  had  and  received.  They  would  still 
only  be  responsible  separately,  for  what  each 
separately  received,  belonging  to  the  plaintiff. 
The  receipt  would  connect  itself  with  the  sub- 
sequent distribution,  and  be  explained  by  that 
circumstance. 

The  effect  of  a  joint  receipt  of  money,  in 
order  to  render  the  persons  jointly  liable,  has 
been  very  frequently  discussed  ;  and  it  is  now 
settled  that  the  circumstance  of  a  joint  receipt 
is  not  conclusive  ;  and  that  unless  the  money 
was  placed  under  the  control,  and  became  sub- 
ject to  the  disposition,  of  all  the  parties  to  the 
receipt,  the  party  who  in  fact  received  the 
money,  shall  alone  be  answerable. 

In  Stratton  v.  Rastall,  2  T.  R.,  366,  the 
438*]  *action  was  the  same  as  this.  It  was 
for  money  had  and  received,  and  money  lent. 
The  defendants  signed  a  joint  receipt  for  the 
consideration  money  in  a  deed.  It  was  known 
that  R.  had  not  in  fact  received  any  part  of 
the  money,  though  both  had  joined  in  the 
receipt.  On  this  case,  Mr,  Justice  Buller 
observed  (and  his  opinion  was  the  governing 
one  in  the  cause)  that  the  action  for  money 
had  and  received  was  extended  on  the  prin- 
ciple of  its  being  considered  like  a  bill  in 
equity,  and  the  plaintiff  must  show  he  has 
equity  and  conscience  on  his  side,  and  that  he 
could  recover  in  a  court  of  equity.  The  plaint- 
iff, he  said,  could  not  recover  in  a  court  of 
equity  against  R.,  for  equity  distinguishes 
between  the  persons  who  join  in  a  receipt,  and 
him  who  actually  receives  the  money.  The 
receipt  is  not  conclusive  against  him.  In  con- 
science, he  only  who  received  the  money 
ought  to  be  obliged  to  pay  it  back  ;  and  a 
court  of  equity  would  inquire,  in  this  case, 
whether  the  party  bad  received  the  money  or 
not.  If  a  court  of  equity  would  give  the 
plaintiff  no  reliqf ,  we  ought  not  to  permit  him 
to  recover  in  an  action  founded  upon  equi- 
table principles.  The  receipt  must  be  taken 
with  all  its  concomitant  circumstances.  In 
reality,  the  money  was  not  received  by  the 
defendant,  R.,  to  the  use  of  the  plaintiff,  nor 
lent  to  the  defendant,  R.  So,  that  neither  in 
strict  law,  nor  upon  equitable  principles,  can 
the  plaintiff  recover  against  the  defendant,  R. 
And  judgment  was  given  for  the  defendant  in 
the  joint  suit  against  R.  &  A. 

The  case  I  have  cited  from  the  Court  of  K. 
B.  is  exceedingly  analogous,  and  a  very  strong 
authority  against  this  present  action.  Here  is 
not  even  the  joint  receipt  which  existed  in  the 
other  case,  and  here  neither  of  the  defendants 
received  the  entire  sum  which  the  plaintiff 
claims;  and  it  is  not  equitable  that  either 
should  be  obliged  to  pay  the  entire  sum,  or 
more  than  he  actually  received.  In  a  court  of 
equity,  the  plaintiff  would  not  recover  from 
either  defendant  any  more  than  that  share  of 
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the  plaintiff's  money  which  each  defendant 
received  and  appropriated  to  himself. 

The  action  before  us  is  an  equitable  action, 
and  governed  by  principles  of  equity  ;  and  if 
we  examine  the  course  of  decisions  in  chancery, 
we  shall  perceive  the  rule  to  be,  that  a  joint 
receipt  of  money  does  not  conclude  the  parties, 
and  *that  equity  looks  to  the  party  [*439- 
who,  in  fact,  received  'and  appropriated  the 
money  to  himself. 

In  Townley  v.  Chalenor,  Cro.  C.,  312,  which 
was  as  early  as  9  Charles  I.,  and  in  which-case 
the  Lord  Keeper  called  in  the  assistance  and 
advice  of  the  judges  at  law,  it  was  held  that 
where  two  trustees  joined  in  acquittances  of 
rents,  yet  each  trustee  should  not  be  answer- 
able for  more  than  came  'to  his  hands.  He 
should  not  be  answerable  for  the  moneys  which 
were  actually  received  by  his  co-trustee,  though 
that  other  was  not  able  to  pay. 

The  next  case  which  I  shall  notice  on  this 
point,  is  that  of  Fellows  v.  Mitchell  (in  1705),  2 
Vern.,  515  ;  1  P.  Wms.,  81,  in  which  Lord 
Cowper  held,  that  to  make  two  trustees  wha 
had  joined  in  a  receipt  answerable  for  each 
other,  and  for  money  which  the  other  received, 
seemed  to  be  against  natural  justice,  unless  it 
could  not  be  distinguished  or  known  what 
proportion  each  had  received  ;  in  which  Case, 
of  necessity,  both  must  be  charged  with  the 
whole.  Afterwards,  in  Churchill  v.  Hobson,  1 
Salk.,  318  ;  1  P.  .Wms.,  241,  Chancellor  Har- 
court  declared  the  same  doctrine,  and  held 
that  if  two  trustees  join  in  a  receipt,  and  only 
one  receive  the  money,  he  only  shall  be  liable. 
He  admitted  that  the  rule  was  different  as  to- 
executors,  so  far  as  creditors  were  concerned  ; 
and  this  difference,  he  contended,  existed  only 
at  law,  and  not  in  equity  ;  for  in  equity  exec- 
utors were  not  chargeable  merely  for  joining 
in  a  receipt,  but  only  for  the  actual  receipt  of 
the  money.  The  same  doctrine  that  one  trustee 
shall  not  be  answerable  for  the  money  received 
by  another,  though  they  join  in  the  receipt, 
was  laid  down  in  the  case  of  The  Att'y-Oen.  v. 
Randall,  3  Eq.  Cas.  Abr.,  742.  But  in  Westky 
v.  Clarke,  1  Eden,  375  ;  1  P.  Wms.,  83,  n, 
Lord  Northington,  in  a  great  degree,  broke 
down  the  old  distinction,  which  made  exec- 
utors answerable  for  joint  receipts,  each  in 
solido,  and  trustees  answerable  only  in  propor- 
tion to  what  each  actually  received.  He  held 
that  the  distinction  was  not  very  wisely  taken  ; 
for  a  joint  receipt  would  charge  trustees,  each 
in  solido,  if  there  be  no  other  proof  in  the 
case ;  and  the  general  receipt  of  executors 
might  be  so  far  rebutted  by  other  circum- 
stances, as  to  make  him  only  liable  who  ac- 
tually *received  the  money.  A  joint  [*44O 
receipt  given  by  executors,  was  only  stronger 
proof  of  their  having  all  received  the  money, 
than  that  of  a  joint  receipt  given  by  trustees, 
because  conformity  required  both  to  join  in 
the  one  case,  and  not  in  ihe  other.  I  do  not 
see,  he  observed,  any  ground  for  a  court  of 
conscience  to  say,  "  I  will  make  you  liable  for 
the  whole  money,  although  you  never  received 
a  farthing  of  .it,  merely  because  you  have 
joined  in  a  formal  receipt."  The  receiving 
the  money,  and  signing  the  receipt,  were  sep- 
arate and  distinct  acts,  and  the  latter  was  only, 
as  far  as  it 'goes,  evidence  of  the  former. 

From  that  time  forward,  the  only  discussion 
JOHNS.  REP.,  19. 


1822 


PARDEE  v.  BLANCHARD. 


440 


and  difficulty  in  the  courts  of  equity  .seem  to 
have  been,  how  far  the  old  rule,  that  execu- 
tors who  join  a  receipt  were  each  answerable 
for  the  money,  or  this  relaxation  of  the  rule 
should  ultimately  prevail.  We  are  not  inter- 
ested at  present  in  that  discussion.  Perhaps 
the  true  principle  to  be  extracted  from  the 
cases  is,  that  a  trustee  shall  not  be  charged 
with  money  which  does  not  actually  come  to 
his  hands,  though  he  join  in  a  receipt  of  it,  if 
that  fact  can  be  clearly  ascertained.  But  if 
that  fact  be  left  doubtful,  the  circumstance  of 
joining  in  the  receipt  would  be  evidence  of  it ; 
and  it  is- still  stronger  evidence  in  the  case  of 
an  executor,  that  the  assets  were  placed  under 
the  control  of  both,  though,  even  in  the  case 
of  executors,  a  joint  receipt  is  not  conclusive 
evidence  against  the  one  sought  to  be  charged. 
{For  the  cases  establishing  or  admitting  the 
old  rule  that  a  joint  receipt  binds  and  fixes 
executors  and  not  trustees,  see  Gill  v.  Att'y- 
Gen.,  Hard.',  314  ;  Munell  v.  Cox,  2  Vern.,  570 ; 
Aplyn  v.  Brewer,  Pr.  in  Ch.,  173 ;  Eelclier  v. 
Parsons,  Amb.,  218;  Leigh  v.  Barry,  3  Atk., 
584  ;  Sadler  v.  Hobbs,  2  Bro.,  114  ;  Scurfield  v. 
Howes,  3  Bro.,  91  ;  Chambers  v.  Minchen,  7 
Ves.,  156  ;  Brice  v.  Stokes,  11  Ves.,  319  ;  Ship- 
brook  v.  HinchinbrooTc,  16  Ves. ,  479.  For  the 
cases  that  admit  the  doctrine  of  Lord  North- 
ington,  in  Westley  v.  Clarke,  see  Hovey  v.  Blake- 
man,  4  Ves.,  596  ;  Joy  v.  Campbell,  1  Seh.  <fe 
Lef.,  341  ;  Doyle  v.  Blake,  2  Sch.  &  Lef., 
230.) 

If  we  apply  the  acknowledged  doctrine  of 
the  courts  of  equity  to  the  present  case,  we 
441*]  shall  perceive,  at  once,  its  *great  bear- 
ing and  pressure  upon  the  argument  urged  in 
support  of  the  plaintiff.  It  was  contended 
that  the  defendants  were,  in  form,  joint  re- 
ceivers, and  this  was  to  be  inferred  from  their 
joint  certificate  of  the  2d  of  June,  to  the  sheriff, 
and  from  the  testimony  of  the  sheriff,  that  the 
proceeds  of  his  sales  were  paid  over  to  the 
defendants.  But  this  fact  he  afterwards  ex- 
plains, when  he  says  the  money  was  paid  over 
to  them  "and  distributed  amongst  them."  He 
was  present  a  part  of  the  time  at  the  distribu- 
tion ;  and  that  it  was  made  according  to  their 
respective  claims,  is  abundantly  proved.  As 
to  other  property,  the  sheriff  says  it  was  sold 
and  disposed  of  by  the  defendants,  ' '  or  some 
of  them."  From  the  other  testimony  in  the 
cause,  there  remains  no  doubt  that  all  the  pro- 
ceeds raised  or  collected  under  the  judgment 
and  execution  were  distributed  among  the 
defendants  in  the  same  ratio  as  the  money 
raised  by  the  sheriff's  sajes.  The  fact  may  be 
deemed  clearly  established  that  no  part  of  the 
property  of  Sweasey  &  Kearney,  or  the  pro- 
ceeds of  it,  came  to  the  possession  and  use  of 
the  defendants  jointly,  or  in  any  other  way, 
mode  or  degree,  than  distributively,  accord- 
ing to  the  relative  proportion  of  their  de- 
mands. 

My  conclusion  upon  this  case  is,  that  the 
testimony  does  not  warrant  the  inference  of  a 
joint  contract  or  undertaking  of  the  defend- 
ants, and  that  they  are  not,  either  on  strict 
rules  of  law,  or  upon  principles  of  equity, 
answerable  to  the  plaintiff  in  solido,  but  only 
separately,  or  each  one  to  the  amount  which 
he  himself  received  of  the  plaintiff's  proportion 
of  the  judgment. 
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I  am,  accordingly,  of  opinion  that  the  judg- 
ment of  the  Supreme  Court  ought  to  be  af- 
firmed. 

This  being  the  opinion  of  a  majority  of  the 
court  (BARSTOW,  MILES,  HUNTINGTON  and 
VIELE,  Senators,  dissenting),  it  was,  there- 
upon, ordered,  adjudged  and  decreed  that  the 
judgment  of  the  Supreme  Court  be  affirmed, 
&c.,  and  that  the  record  be  remitted,  &c. 

Judgment  of  affirmance. 

Affirming— 19  Johns.,  109. 

Cited  in-7  Johns.  Ch.,  23 ;  3  Sand.  Ch.,  103 ;  3  Redf ., 
372 ;  4  Redf.,  198 ;  10  Pet.,  562 ;  130  Mass.,  484. 


*CALVIN  PARDEE,  Plaintiff  in  [*442 
Error, 

v. 

THOMAS  BLANCHARD,   Defendant  in 
Error. 

Construction  of  Act  Establishing  a  Turnpike 
Company — What  Deemed  "a  Chair  or  Pleas- 
ure Carriage,  with  One  Horse, "  within  Act — 
Toll. 

A  light  one-horse  wagon,  with  a  frame  box, 
swelled  sides,  painted  in  imitation  of  panel  work, 
a  crooked  bolster,  a  chair  seat, with  wooden  springs, 
in  which  were  two  passengers,  a  trunk,  a  box,  a 
bag  of  oats  and  a  bottle,  is  not  "a  chair  or  pleasure 
carriage,  with  one  horse,"  within  the  meaning  of 
the  Act  (sess.  23,  ch.  78),  passed  April  1,  1800,  "  to 
Establish  a  Turnpike  Road  Company,  for  Improv- 
ing the  State  Road  f  rom  the  House  of  John  House, 
in  the  village  of  Utica,  in  the  County  of  Oneida,  to 
the  Village  of  Cayuga,"  &c.,  and  of  the  Acts  passed 
in  addition  to,  and  in  amendment  thereof ;  and  is 
not,  therefore,  subject  to  higher  toll  than  six  cents, 
or  the  toll  for  a  "one-horse  cart,"  in  passing 
through  the  toll-gate  on  the  north  branch  of  the 
Seneca  Turnpike  Road,  in  the  town  of  Munlius. 

Citation— Act,  sess.  23,  ch.  78. 

IN  ERROR  to  the  Supreme  Court.  This 
cause  was  originally  commenced  in  a  jus- 
tice's court  and  removed  to  the  Supreme  Court 
by  certiorari.  Pardee  brought  an  action  before 
the  justice  against  Blanchard,  for  demanding 
and  taking  from  the  plaintiff  12|  cents  as  toll, 
for  passing  a  toll-gate  on  the  north  branch  of 
the  Seneca  Turnpike,  in  the  town  of  Manlius, 
in  the  County  of  Onondaga,  with  a  one-horse 
wagon  ;  and  for  stopping  the  plaintiff  until  he 
had  first  paid  the  toll  contrary  to  the  12th  section 
of  the  Act  to  Establish  a  Turnpike  Company 
for  Improving  the  State  Road  from  the  House 
of  John  House,  in  the  village  of  Utica,  &c. , 
passed  Apr.  1,  1800,  and  contrary  to  the  Act 
to  Amend  and  Explain  the  Same  ;  to  the  dam- 
age of  the  plaintiff  $25.  The  defendant  pleaded 
the  general  issue.  The  cause  was  tried  by  a 
jury.  •  The  plaintiff  proved  that  the  defendant 
refused  to  let  him  pass  in  his  one-horse  wagon 
without  first  paying  12^  cents.  The  plaintiff 
objected  that  the  defendant  was  entitled  to 
demand  6  cents  only,  which  he  offered  to  pay, 
but  which  the  defendant  refused  to  accept  and 
the  plaintiff  was  obliged  to  pay  the  12^  cents. 
The  witnesses  described  the  wagon  as  follows: 
the  box  was  painted  on  the  outside  in  imita- 
tion of  panel  work,  made  with  a  frame,  and 
the  boards  bent  in  the  inside,  the  bolster 
crooked  but  no  springs  ;  the  seat  was  a  com- 
mon chair  on  wooden  springs,  with  a  skin 
upon  it.  The  wagon  was  adapted  to  go  to 
mill  or  to  carry  passengers,  and  for  other  pur- 
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poses.  There  was  at  the  time,  in  the  wagon, 
one  person  beside  the  plaintiff  a  trunk,  a  box. 
a  bag  of  oats,  and  a  bottle.  One  witness  said 
he  thought  it  to  be  a  common  one-horse  wagon, 
such  as  are  in  general  use  in  the  country,  and 
supposed  that'it  would  be  called  by  some  a 
pleasure  wagon.  Two  other  witnesses  said 
that  they  should  not  call  it  a  pleasure  wagon  ; 
that,  like  all  other  wagons,  it  might  be  used  to 
443*]  ride  in  for  pleasure,  or  *for  other  pur- 
poses. The  jury  found  a  verdict  for  the 
plaintiff  for  $25,  on  which  the  justice  gave 
judgment.  On  a  return  to  a  writ. of  certiorari 
•of  the  proceedings  and  evidence  in  the  justice's 
court,  the  Supreme  Court  in  January ^Term, 
1821,  reversed  the  judgment  of  the  justice's 
court,  with  costs.  The  plaintiff,  thereupon, 
brought  a  writ  of  •  error  returnable  to  this 
court. 

Mr.  I.  Hamilton,  for  the  plaintiff  in  error. 
He  cited  Moss  v. Moore,  18  Johns.,  129  ;  L.  N. 
Y.,  K.  &  R.'s  ed.,  Vol.  II.,  p.  418  ;  Sess.  23, 
ch.  78,  sec.  11 ;  Sess.  29,  ch.  75,  sees.  6,  7;  Sess. 
38,  ch.  138,  sec.  1,  2;  Sess.  43,  eh.  203;  Sess.  37, 
ch.  35,  sec.,  3,  ch.  36,  sec.  3,  ch.  151,  sec.  3. 
ch.  190,  sec.  3;  Sess.  38,  ch.  104,  sec.  3,  ch.  119, 
sec.  4,  ch.  213,  sec.  6,  ch.  219,  sec.  6,  ch.  258, 
sec.  3,  Bac.  Abr.,  tit.  Stat.,  G,  6,  I.,  65,  sec.  23, 
24,  30. 

.Messrs.  Sill  find  Young,  contra.  They  cited 
Stat.  sess.  41,  ch.  117,  sec.  3,  ch.  86,  sec.  3  ; 
Sess.  39,  ch.  43,  ch.  98,  ch.  101,  sec.  3,  ch. 
100:  Sess.  38,  ch.  104,  chs.  118,  132,  165,  122  ; 
118;  Sess.  37,  chs.  35,  61,  111,  182,  89,  93  ; 
Sess.  41,  chs.  98,  190,  200,  102 ;  6  Cr.,  13i  ;  7 
Johns.,  477;  17  Johns.,  193;  Stat.  sess.  27,  ch. 
84,  sec.  19  ;  Sess.  38,  chs.  129,  139;  Sess.  40, 
chs..  73,  84,  123  ;  Sess.  41,  chs.  98,  190. 

THE  CHANCELLOR.  The  plaintiff,  in  this 
case,  sued  the  defendant  before  a  justice  of 
the  peace  in  Onondaga  Co.,  for  having  de- 
manded and  taken  of  him  12^  cents  for  pass- 
ing a  toll  gate,  on  the  north  branch  of  the 
Seneca  turnpike  with  a  one-horse  wagon.  The 
cause  was  tried  by  a  jury,  and  on  the  trial  the 
plaintiff  proved  that  the  defendant  refused  to 
let  him  pass  the  toll-gate  in  Manlius  with  his 
one-horse  wagon  Without  the  payment  of  12^ 
cents,  and  that  the  plaintiff  offered  6  cents. 
The  only  inquiry  and  controversy  at  the 
trial  was  as  to  the  character  of  the  carriage 
or  vehicle  in  which  the  plaintiff  rode.  The 
Act  of  April  1,  1800  (sess  23,  ch.  78),  under 
which  the  toll  was  exacted  declared  that  for 
every  wagon  with  two  horses,  12£  cents  might 
demanded,  and  for  every  four-wheeled  pleas- 
444*]  ure  wagon  with  two  horses  *25  cents. 
The  Act  thus  made  a  discrimation  between  a 
wagon  with  two  horses  and  a  pleasure  wagon 
with  two  horses.  The  Act  then  went  on  and 
gave  a  toll  of  12-J-  cents  for  every  chair  or 
pleasure  carriage  with  one  horse,  and  for  every 
one-horse  cart  6  cents.  It  made  no  provision 
for  a  one-horse  wagon,  by  that  name  ;  and  it 
must  come  under  the  denomination  of  a 
pleasure  carriage,  or  else  we  must  exempt  the 
one-horse  wagon  entirely  from  toll, which  would 
be  unreasonable,  and  not  within  the  intention  of 
the  Act.  If  the  one-horse  wagon  be  employed 
in  farming  business,  or  the  transportation  of 
produce,  as  grain,  wood,  stone,  manure,  veg- 
etables, dirt,  &c.,  it  would  then  come  within 
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the  equity,  though  not  within  the  letter  of  the 
provision  relating  to  a  one-horse  cart.  But  if 
it  was  employed  essentially  for  the  easy,  con- 
venient and  quick  transportation  of  persons,  it 
would  justly  and  equitably  come  under  the 
denomination  of  a  pleasure  carriage  and  would 
have  to  pay  12^  cents.  A  carriage  is  a  general 
term,  and  will  include  a  wagon.  It  does  so, 
according  to  the  sense  of  the  Legislature,  as. 
declared  in  another  part  of  the  same  Act  of 
Apr.,  1800,  where  the  Act  speaks  of  those  who 
use  wagons  or  other  carriages,  &c.  We  have 
seen  that  the  law  distinguishes  between  a  two- 
horse  wagon  for  pleasure  and  a  two-horse 
wagon  for  business  or  burdens,  and  makes  one 
pay  double  the  toll  of  the  other.  We  shall, 
therefore,  be  doing  justice  to  the  parties,  and 
wisely  fulfilling  the  intentions  of  the  Statute, 
if  we  distinguish  in  this  case  between  a  one- 
horse  wagon  for  pleasure,  and  make  it  pay  as 
for  a  pleasure  carriage  and  a  one  horse  wagon 
for  purposes  of  labor  or  business  ;  and  then  it 
will  fall  within  another  provision  which  I  shall 
presently  mention. 

The  plaintiff  examined  four  witnesses  on  the 
trial  before  the  justice,  and'  the  defendant  ex- 
amined one.  The  object  .of  the  inquiry  was  to 
ascertain  the  character  of  the  wagon  ;  and  this 
was  to  be  deduced  from  its  construction  and 
from  its  use.  There  was  no  dispute  about  the 
the  matter  of  fact.  The  witnesses  all  agreed 
that  the  wagon  had  a  box  swelled  at  the  sides, 
and  painted  in  imitation  of  panel  work  ;  that 
the  box  was  made  with  a  frame,  and  boards 
bent  on  the  inside  of  the  frame  of  the  box,  at 
the  sides  and  *ends,  and  bolted  down  [*44«t> 
on  crooked  bolsters;  and  that  the  seat  was  a 
common  chair  upon  wooden  springs. 

Here,  then,  we  have  a  light  wagon,  with  a 
frame  box  and  swelled  sides,  painted  like 
panel  work,  -and  with  crooked  bolsters  and  a 
spring  chair.  It  would  seem  to  me  to  be  very 
difficult  to  consider  such  a  wagon  in  any  other 
light  than  a  pleasure  carriage.  It  was  certain- 
ly not  a  carriage  intended  by  its  construction, 
for  burden,  or  for  rough  labor  and  business. 
Every  person  would,  naturally,  and  almost 
instantaneously  and  spontaneously,  conclude 
that  such  a  carriage  was  constructed  and  in- 
tended for  pleasure  or  the  transportation  of 
persons. 

The  next  inquiry  before  the  jury  was  as  to 
the  actual  appropriation  and  use  of  the  wagon 
at  the  time  the  toll  was  demanded.  It  was  not 
loaded  with  produce,  or  stone,  or  manure,  or 
any  materials  denoting  burden  and  business 
purposes.  On  the  contrary,' all  the  witnesses 
agree  that  the  wagon  had  only  two  persons  in 
it,  with  a  trunk  and  a  box,  and  a  skin  on  the 
chair,  a  bag  of  oats  and  a  bottle.  These 
were  all  the  articles  specified  by  any  of  the 
witness,  and  they  show  demonstrably  that  the 
wagon  was  used  on  that  occasion  as  a  pleasure 
carriage  for  a  traveling  purpose.  There  was 
nothing  in  it  but  what  is  usual  and  common, 
when  persons  undertake  to  travel  to  any  con- 
siderable distance  in  any  carriage  professedly 
and  exclusively  devoted  to  pleasure. 

But  the  witnesses  gave  their  opinion  upon 
these  facts  to  the  jury,  and  three  out  of  the 
five  said  that  they  should  not  call  it  a  pleasure 
wagon,  and  that  such' a  wagon  might  be  used 
for  other  purposes. 

JOHNS.  REP.,  19. 
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The  witnesses,  no  doubt,  correctly  said  that 
the  wagon  might  be  used  for  other  purposes 
than  pleasure,  and  so  might  the- two-horse 
pleasure  wagon  spoken  of  in  the  Act,  but 
which  must,  as  a  pleasure  wagon,  pay  25 
cents  ;  and  so  might,  also,  a  gig  or  coachee. 
But  the  true  question  upon  this  occasion  was, 
what  was  the  ordinary  design  and  purpose  of 
such  a  constructed  wagon,  and  what  was  its 
actual  purpose  and  employment  .when  the  toll 
was  demanded  ?  Witnesses  saying  that  they 
did  not  consider  it  a  pleasure  carriage,  when 
its  construction  and  its  use  showed  it  to  be 
44O*]  *one,  could  not  change  the  nature  of 
things,  or  the  truth  of  the  fact,  any  more  than 
if  they  had  said  that  they  considered  the  four- 
legged  animal  which  drew  the  wagon/  and 
which  very  much  resembled  a  horse,  to  be  an 
ox.  The  facts  attested  to,  and  about  which  there 
was  was  no  dispute,  were  conclusive  upon  the 
point  of  inquiry  as  to  the  character  of  the 
wagon  ;  and  the  jury  ought,  according  to  the 
evidence,  to  have  found  for  the  defendant, 
who  demanded  and  took  toll  as  for  a  one-horse 
pleasure  carriage.  . 

The  cause  was  removed,  by  cerliorari,  into 
the  Supreme  Court,  and  the-  judgment  of  the 
justice,  founded  on  the  verdict  of.  the  jury, 
was  considered  as  erroneous,  and  was  reversed. 

The  justice,  in  this  case,  returned  into  the 
Supreme  Court  all  the  testimony  taken  before 
him.  He  is,  indeed,  required  by  the  Statute,  to 
return  specially  as  to  all'the  facts  stated  in  the 
affidavit,  on  which  the  certiorari  .was  founded, 
and  the  Supreme  Court  are  required,  upon 
certiorari,  to  give  judgment  according  "as 
the  very  right  of  the  case  shall  appear  ;"  and 
if  it  appears  that  the  recovery  was  not  accord- 
ing to  right  and  law,  the  court  are  bound  to 
reverse  the  judgment,  notwithstanding  the 
finding  of  the  jury.  When  the  facts  come  up 
as  they  do  upon  certiorari,  the  court  must 
decide  upon  the  facts  as  well  as  upon  the  law1 ; 
and  this  has  been  the  uniform  and  established 
practice  upon  certiorariz  ever  since  I  have  been 
acquainted  with  the  Supreme  Court. 

I  have,  therefore,  arrived  to  what  I  deem  a 
clear  and  satisfactory  conclusion,  that  the 
judgment  of  the  Supreme  Court  in  reversing 
•the  judgment  of  the  justice  was  correct,  just 
and  legal ;  and  that  the  Supreme  Court  could 
not  have  done  otherwise  consistently  with  the 
facts  in  the  case,  and  the  provisions  in  the 
Turnpike  Act  of  1800,  under  which  the  toll 
was  demanded. 

But  we  have  been  referred  by  the  counsel  to 
a  declaratory  Act  of  the  Legislature,  passed  in 
1820,  as  having  a  strong  bearing  on  this  case. 
The  Act  referred  to  is  the  5th  section  of  an 
Act  passed  Apr.  13,  1820,  entitled  "  Ah  Act 
Relative  to  the  Greenfield  Turnpike  Road 
Company,  and  for  other  purposes,"  and  it  is  in 
the  folloVing  words  : 

447*J  *"  Whereas,  doubts  exist  as  to  the 
true  construction  of  many  of  the  Acts  incor- 
porating turnpike  companies,  respecting  their 
rights  and  authority  to  receive  toll  upon  one- 
horse  wagons  ;  to  remove  such  doubts,  be  it 
further  enacted  and  declared,  That  it  shall 
and  may  be  lawful  to  receive  at  every  full 
toll-gate,  for  passing  the  same,  for  every 
wagon  drawn  by  one  horse,  6  cents,  and  p* 
every  half  toll-gate,  3  cents." 
JOHNS.  REP.,  19. 


This  provision  cannot  be  understood  as 
applying  to  the  Act  under  which  this  suit 
arose.  It  only  applied  to  cases  in  which  there 
was  doubt  whether  a  one-horse  wagon  was 
obliged,  in  any  case,  to  pay  toll ;  and  no  such 
doubt  could  exist  under  the  Act  of  1800 ;  for 
only  once  admit  that  a  one-horse  wagon  may 
be  built  and  used  for  pleasure,  it  then  certainly 
comes  within  the  words  of  the  Act,  and  fall* 
under  the  description  of  a  pleasure  carriage, 
drawn  by  one  horse.  There  can  be  no  hesita- 
tion on  this  point.  The  declaratory  Act  was 
only  intended  for  such  cases  as  the  Act  of 
Apr.  7,  1815  (sess.  38,  ch.  139),  and  the  in- 
genious counsel  who  argued  this  cause  on  the 
part  of  the  defendant,  referred  us  to  twelve  or 
thirteen  similar  statutes,  in  which  there  is  no 
provision  that  will,  on  any  construction,  cover 
a  one-horse  wagon.  It  is  not  a  chair,  or  sulkey. 
or  chaise  or  chariot,  coach,  coachee,  phaeton, 
pleasure  wagon  or  carriage,  or  stage  wagon 
drawn  bv  two  horses,  or  a  cart  drawn  by  one 
horse.  It  is  neither  of  them,  and  therefore  it 
is  not  embraced  within  the  Act  of  1815,  or  the 
other  dozen  acts  referred  to,  unless  we  were 
to  call  it  a  one-horse  cart,  and  that  would  be 
in  itself  a  gross  misnomer,  and  be  giving  rather 
too  homely  a  name  to  a  light,  airy  and  fashion- 
able vehicle  of  pleasure.  We  are,  therefore, 
well  warranted  in  laying  this  declaratory  Stat- 
ute entirely  out  of  the  case,  as  having  no  sort 
of  application  to  the  subject  now  in  contro- 
versy. If  a  one-horse  wagon  should  be  a  pleas- 
ure carriage  (and  no  person  doubts  but  that  it 
may  be  one),  then  it  must  be  admitted  that 
the  Turnpike  Company,  whom  the  defendant 
represents,  are  entitled  under  the  Act  of  1800, 
to  exact  12i  cents  toll.  The  Act  of  1820  never 
meant  to  devest  the  Company  of  the  right  of 
toll  in  such  a  case,  or  to  reduce  the  rate  of  toll 
from  12  to  6  cents,  *be  the  one-horse  [*44K 
wagon  a  pleasure  carriage  or  not.  The  Legis- 
lature, we  are  to  presume,  never  meant  any 
such  thing  ;  and  it  would  be  highly  disrespect- 
ful to  suppose  it,  because  it  would  be  an  un- 
constitutional act,  an  assumption  of  judicial 
power,  and  an  invasion  of  the  rights  of  private 
property.  This  declaratory  Act  is  beneficial 
to  the  Seneca  Turnpike  Company,  and  to 
many  others,  in  this  respect.  It  allows  a  toll 
of  6  cents  in  every  case  to  a  one-horse  wagon, 
be  it  a  vehicle  of  pleasure,  or  be  it  a  vehicle  of 
labor.  So  far  it  is  a  beneficial  Act,  even  to  the 
Turnpike  Company,  in  this  cause,  because  now 
they  can  take  6  cents  for  a  one-horse  wagon, 
if  it  be  not  a  pleasure  carriage,  whereas,  under 
the  Act  of  1800,  one-horse  wagons  not  being 
pleasure  wagons,  were  not  within  any  pro- 
vision for  toll. 

I  am  happy  that  we  are  not  embarrassed  by 
this  declaratory  Act,  and  that  it  can  have  a 
full  operation,  and  a  fair  and  just  interpreta- 
tion, without  at  all  interfering  with  the  merits 
of  this  case.  If  it  were  otherwise,  this  Act 
could  not  be  permitted  to  control  the  judg 
ment  of  this  court,  in  the  construction  of  the 
Act  of  1800.  It  would  be  the  bounden  duty 
of  the  court  to  preserve  all  existing  rights  un- 
der the  Act  of  1800,  according  to  its  own 
sound  interpretation  of  that  Act,  .regardless  of 
any  subsequent  declaratory  Statute  to  the  con- 
trary. The  case,  then,  resolves  itself  into  th^ 
plain  and  simple  point,  was  the  plaintiff's  one- 
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horse  wagon,  at  the  time  the  toll  was  demand- 
ed, judging  from  its  construction  and  its  use, 
&  pleasure  carriage  for  the  conveyance  of  per- 
sons, as  contradistinguished  from  a  one-horse 
wagon,  made  and  used  like  a  cartman's  cart, 
for  toil  and  burden.  If  it  was,  then  the  toll  was 
lawfully  demanded,  and  the  judgment  of  the 
Supreme  Court  ought  to  be  affirmed  ;  hut  if  it 
wa&  not,  then  the  judgment  was  erroneous, 
and  must  be  reversed. 

In  my  opinion,  and  for  the  reasons  which 
I  have  assigned,  the  judgment  ought  to  be 
Affirmed. 

FORWARD,  FROTHINGHAM,  HOPKINS,  LEF- 
FERTS,  Ross  and  VIELE,  Senators,  were  of  the 
same  opinion. 

But  a  majority  of  the  court,1  being  of  opin- 
ion that  the  judgment  of  the  Supreme  Court 
449*]  ought  to  be  reversed,  it  *was  there- 
upon, ordered,  adjudged  and  decreed  that  the 
judgment  of  the  Supreme  Court,  in  this  cause, 
be  reversed,  &c. 

Judgment  of  reversal. 


JEDUTHAN    LOOMIS,   Plaintiff  in  Erroi-, 

v. 

JAMES  JACKSON,  ex  dem.  MALCOLM 
M'NAUGHTON,  Defendant  in  Error. 

Heal  Property —  Land  Described  in  Deed  by 
Metes  and  Bounds,  and  by  Number  of  Lot — 
Error  in  Number — Number  maybe  rejected  as 
Surplusage. 

Where  the  premises  in  a  deed  were  described  as  lot 
No.  51,  in  the  second  division  of  a  patent,  "  bounded 
as  follows:  Beginning  at  a  stake,  and  stones,"  &c., 
and  so  giving1  the  monuments,  courses,  and  dis- 
tances :  and  the  grantor  at  the  time  owned  lot  No. 
50,  in  the  same  patent,  and  the  monuments,  courses, 
and  distances  in  the  deed  exactly  corresponded  with 
those  on  the  land.  Held  that  the  words  "  lot  No. 
51"  might  be  rejected  as  surplusage,  the  description 
being  sufficiently  certain  without  those  words.  See 
Vol.  XVIII.,  p.  81,  S.  C. 

Citations— Cro.  C.,  447,  473,  548 ;  4  Tyng.,  196. 

IN  ERROR  to  the  Supreme  Court.     For  the 
facts  in  this  case,  and  the  opinion  of  the 
court  below,  see  the  report  of  the  same  case  in 
Vol.  XVIII..  pp.  81-87. 

Mr.  A.  Van  Vechten,  for  the  plaintiff  in  error, 
contended  : 

1.  That  no  estate  in  lot  No.  50  passed  by  the 
mortgage,  the  premises  being  described  as  part 
of  lot  No.  51. 

2.  Though  in  the  construction  of  a  deed, 
when  there  is  a  contradiction  in  the  description 
of  the  premises  granted,  the  court  may  reject 
part  of  the  description,  as  false  or  mistaken, 
for  the  purpose  of  giving  effect  to  the  deed  ; 
yet  the  court  is  bound,  in  the  exercise  of  a 
sound  discretion,  not  to  reject  certain,  definite 
and    distinguished  particulars,   in    favor    of 
uncertain,  undefined  and  fluctuating  particu- 
lars. 

3.  Parol,  or  exclusive  evidence,  cannot  be 
received  to  contradict,    vary,    or  add  to,  an 
instrument  in  writing,  especially  when  its  effect 
is  to  fix  notice  of  a  registered  mortgage,  when 
a  subsequent  bonafide  purchaser,  to  whom  the 

1.— For  reversing.  20 ;  for  affirming,  7.  • 
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registry,  unexplained  by  such  evidence,  would 
not  be  notice. 

He  cited  4  Mass.,  196  ;  .7  Johns.,  223. 

Mr.  E.  Williams,  contra,  insisted  on  the  fol- 
lowing points  : 

1.  That  the  land  passed  by  the  mortgage.in- 
asmuch  as  it  was  manifestly  the  same  land 
possessed  by  Loomis,  the  plaintiff  in  error. 

*2.  That  the  boundaries  contained  [*45O 
in  the  mortgage  were  the  same  as  in  the  deed, 
under  which  the  plaintiff  in  error  claimed  title. 
Boundaries,  by  every  rule  of  reason  and  law, 
are  paramount  to  length  of  lines,  numbers  of 
the  lots  and  number  of  acres  ;  as  in  the  former, 
there  can  be  no  mistake,  while  the  latter  depend 
on  survey  and  calculation  which  are  liable  to 
error,  from  the  fallibility  of  the  human  mind. 
But  boundaries  or  known  monuments,  espe- 
cially marked  trees.or  other  immovable  objects, 
depend  only  on  ocular  demonstration,  and  are 
very  rarely  mistaken. 

3.  That  the  registry  of  the  mortgage  con- 
taining those  boundaries  (although  the  number 
of  the  lot  was  mistaken),  was  sufficient  notice 
to  the  purchaser  ;  for  no  man  could  doubt  that 
the  land  was  the  same,  and  would  .readily  sup- 
pose the  number  of  the  lot  mistaken,  but  the 
land  to  be  the  same,  from  finding  the  more 
certain  and  definite  landmarks  and  established 
boundaries — particularly  when  the  purchaser 
perceived,  in  the  deed  offered  to  him,  the  pre- 
cise courses,  distances,  number  of  acres,  the 
same  grantor  and  monuments,  designated  in 
the  same  terms. 

.  4  That  if  the  number  of  the  lot  had  been 
altogether  omitted,  the  mortgage  would  have 
been  good,  because  the  premises  might  have 
been  located  by  monuments,  &c.  The  wrong 
number  of  the  lot,  therefore,  could  not  v-itiate 
the  deed. 

THE  CHANCELLOR.  The  facts  in  the  case 
are  shortly  as  follows  :  James  Wells,  on  the 
15th  day  of  August,  1820,  executed  a  mortgage 
to  Malcolm  M'Naughton,  of  a  parcel  of  land  in 
the  town  of  Cambridge,  in  Washington  County, 
described  as  being  in  the  second  division  of  a 
patent  granted  to  Isaac  Sawyer  and  others,  in 
that  town,  and  containing  fifty-one  acres  of 
land.  It  was  minutely  described  in  the  mort- 
gage, by  metes  and  bounds,  courses  and  dis- 
tances. The  description  stated  the  line  as 
commencing  at  a  stake  and  stones,  in  the  south 
line  of  the  lot,  nine  chains  and  fifty-two  links 
westerly  from  a  stake  and  stones  standing  near 
a  marked  pine  tree,  and  the  termination  of 
every  course  and  distance  is  denoted  to  be  a 
stake  and  stones.  Such  a  lot  or  parcel  of  land 
corresponding,  in  every  respect,  with  the  above 
description,  was  found  *and  surveyed,  [*45 1 
but  it  was  part  of  lot  No.  50,  in  the  second 
division  of  the  said  patent,  whereas  the  mort- 
gage to  M'Naughton  stated  the  land  to  be  part 
of  lot  No.  51.  It  does  not  appear  that  Wells, 
the  mortgagor,  ever  owned  any  land  in  lot  51. 
but  it  does  appear  that  he  did  own  the  above 
parcel  of  land  in  lot  No.  50,  and  that  subse- 
quent to  the  execution  and  registry  of  the 
mortgage,  he  conveyed  it  away  to  Jeduthan 
Loomis,  and  by  the  very  same  description, 
verbatim,  except  that  the  deed  to  Loomis  ex- 
pressed the  true  number  of  the  lot. 

The  simple  question,  and  it  is  one  not 
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involved  in  technical  learning,  or  placed  'be- 
yond the  reach  of  plain  and  practical  common 
sense,  is,  whether  M'Naughton  must  be  de- 
prived of  his  mortgage,  because  the  lot  so 
perfectly  ascertained,  and  so  minutely  and 
accurately  described,  has  been  misnamed,  and 
called  lot  51,  instead  of  lot  50.  There  is  no 
•evidence  or  pretense  in  the  case  that  Loomis, 
the  subsequent  purchaser,  was  misled,  and 
did  not  know  of  the  existence  of  this  mortgage. 
He  could  not  possibly  have  been  misled,  if  he 
•consulted  the  registry  (as  we  are  to  presume 
he  did),  for  he  would  have  found  there  a  mort- 
gage from  Wells  to  M'Naughton,  for  the  same 
quantity  of  land  which  he  purchased,  and  in 
the  same  division  of  the  patent,  and  contain- 
ing the  same  identical  description  by  monu- 
ments, courses  and  distances.  It  is  impossible 
to  suppose  he  was  mistaken,  or  that  he  had  not 
due  notice  of  the  mortgage.  Wells,  the  mort- 
gagor, was  in  possession  of  this  land  when  he 
mortgaged  to  M'Naughton,  and  when  he  after- 
wards sold  to  Loomis.  He  was  not  in  posses 
sion  of,  and  he  never  owned  any  land  in  lot 
No.  51.  So  we  are  to  presume,  for  no  fact  of 
that  kind  is  attempted  to  be  shown,  and  it 
ought  to  have  been  shown  by  Loomis,  if  he 
intended  to  escape  from  the  presumption  which 
now  presses  irresistibly  against  him.  Then 
Loomis,  the  purchaser,  must  have  consulted 
the  record,  and  must  have  known  of  this  mort- 
gage. He  found  the  same  definite  and  notori- 
ous boundaries,  the  same  courses  and  distances, 
the  same  heaps  of  stones,  the  same  marked 
pine  tree,  and  the  same  quantity  of  acres  ;  and 
I  have  no  doubt  in  my  own  mind  that  Loomis 
purchased  with  actual  knowledge  of  the  mort- 
452*]  gage,  and  with  a  diminution  of  *price 
corresponding  with  the  value  of  the  incum- 
brance.  The  justice  of  the  case  cannot  be 
mistaken,  for  a  moment,  and  the  rules  of  law 
in  the  construction  of  deeds  happily  accords 
with  the  suggestions  of  good  sense  and  the 
dictates  of  morality. 

If  there  be  certain  particulars  sufficiently 
ascertained  .which  designate  the  thing  intended 
to  be  granted,  the  addition  of  a  circumstance 
false  or  mistaken  will  not  frustrate  the  grant. 
Thus,  says  one  of  the  old  cases  (Blaque  v. 
Gould,  Cro.  C.,  447,  473),  if  there  be  a  devise 
of  a  house,  called  the  corner  house  in  And- 
over,  in  the  possession  of  B.  and  H.,  and  it 
turns  out  that  the  corner  house  at  Andover  was 
in  the  possession  of  B.  and  N.,  and  not  of  B. 
andH.,  yet  it  was  held  to  pass,  for  the  thing 
was  sufficiently  ascertained,  and  the  addition 
of  its  being  in  the  possession  of  H.  was  a  mis- 
take. The  devise  was  certain  without  that 
addition,  and  was  expounded  according  to  the 
apparent  intent.  So,  again  (Cro.  C.  548),  there 
was  a  deed  of  all  that  glebe  land  and  tithes 
lying  in  Andover,  viz.  :  seventy-eight  acres  of 
land,  lately  in  the  occupation  of  B.,  and  it 
happened  that  the  same  was  never  in  the  occu- 
pation of'B.,  yet  the  learned  judges  of  the  K. 
B.,  in  the  time  of  King  Charles  I.,  held  that 
the  land  and  tithes  sufficiently  passed,  for  they 
said  the  addition  of  a  falsity  shall  never  hurt 
where  there  was  any  manner  of  certainty  with- 
out it.  And  in  our  own  time  we  have  the  like 
rule  of  construction  laid  down  by  the  Supreme 
Court  of  Mass.,  in  Wm-thington  v.  Hylyer,  4 


Parsons,  be  sufficient  to  ascertain  the  estate 
intended  to  be  conveyed,  although  the  estate 
will  not  agree  to  some  of  the  particulars  in  the 
description,  yet  it  shall  pass  by  the  conveyance, 
that  the  intent  of  the  parties  may  be  effected. 
Thus,  he  says,  if  a  man  convey  his  house  in 
D.,  which  formerly  belonged  to  C.,  the  house 
shall  pass  if  the  grantor  had  but  one  house  in 
D.,  because  the  estate  intended  to  be  conveyed 
was  sufficiently  ascertained.  The  case  before 
the  Supreme  Court  in  Mass. .  is  very  much  in 
point.  The  land  was  described  in  a  mortgage 
as  all  his  farm  of  land  in  W.,  on  which  he 
lived,  containing  one  hundred  acres,  with  his 
dwelling  house  and  barns  standing  thereon, 
*and  adds,  that  the  farm  was  lot  No.  [*453 
17;  in  the  first  division  of  lands  ;  and  it  turned 
out  that  the  farm  was  not  lot  No.  17,  but  a 
different  parcel  of  land,  and  the  court  wisely 
rejected  that  particular  of  the  description  as 
not  essential.  So,  in  the  present  case,  the  land 
is  sufficiently  described  by  the  metes  and 
bounds,  the  courses  and  distances,  the  monu- 
ments, the  number  of  acres,  the  town,  the 
patent,  the  ownership  and  possession  ;  and  the 
number  of  the  lot,  therefore,  may  safely  be 
rejected. 

I  conclude  that  the  premises  passed  by  the 
mortgage  ;  and  Loomis,  the  subsequent  pur- 
chaser, was  bound  by  the  registry  of  it,  and 
took  subject  to  the  mortgage.  This  is  equally 
the  law  and  the  equity  of  the  case  ;  and  I  am, 
accordingly,  of  opinion  that  the  judgment  of 
the  Supreme  Court  ought  to  be  affirmed. 

'This  being  the  unanimous  opinion  of  the 
court,  it  was  therefore  ordered,  adjudged  and 
decreed  that  the  judgment  of  the  Supreme 
Court  be,  in  all  things,  affirmed,  &c. 

Judgment  of  affirmance. 

Affirming— 18  Johns.,  81. 

Cited  in— 6  Cow.,  284 ;  1  Wend.,  551 ;  8  Wend.,  190 ; 
20  Wend.,  493 ;  6  Hill,  458;  3  Sand.  Ch.,  75;  10  N.  Y.. 
532;  16  N.  Y.,  272 ;  46  N.  Y.,  207  ;  56  N.  Y.,  531 ;  57  N. 
Y.,  635;  5Lans.,  368;  7  Lans.,  378;  4  Barb.,  118;  11 
Barb.,  186:  17  Barb.,  131 ;  18  Barb.,  201 :  23  Barb.,  266; 
46  Barb.,  525 ;  10  Bos..  58 ;  36  App.  N.  H.,  91 ;  36  Mich.. 
81;  11  Kan.,  548 ;  24  Ind.,  181. 


JOHN  P.  WEBB,  Plaintiff  in  Error, 

v. 
RICHARD  T.  BROWN,  Defendant  in  Error. 

Practice  —  Writ    of  Error  —  What    Sufficient 
Grounds  for  Dismissing. 

A  writ  of  error  will  not  be  dismissed,  on  the 
ground  that  no  transcript  of  the  record  had  been 
returned  and  tiled,  without  a  regular  notice  of  the 
motion  for  that  purpose. 

Where  a  writ  of  error  was  returned  at  the  last 
court,  and  the  transcript  of  the  record  had  not  been 
filed,  nor  errors  assigned,  and  no  sufficient  excuse 
for  the  delay  shown,  the  writ  was  dismissed,  with 
the  usual  taxable  costs  only. 

Citations— 16  Johns.,  603;  17  Johns.,  356. 

MR.  WOODS,  for  the  defendant  in   error, 
on  a  certificate  of  the  clerk  of  this  court 
that  no  transcript  of  the  record  had  been  re- 
turned or  filed,  moved  (Jan.  28)  that  the  writ 
of  error  be  dismissed  with  costs. 


THE  CHANCELLOR  observed  that  as  nearly 

Tyng.,  196.     If  the  description,   says  Ch.  J.  la  month  had  elapsed  since  the  session  of  the 
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court  commenced,  he  was  inclined  to  grant  the 
motion  ;  but  the  question  was,  whether  notice 
of  the  motion  ought  not  to  have  been  given 
to  the  plaintiff  in  error. 

454*]  *SPENCER,  Ch.  J.,  said  that  the  third 
rule  of  the  court  (16  Johns.,  603)  did  not  apply 
to  this  case,  but  to  cases  where  the  plaintiff  in 
error  had  neglected  to  assign  errors.  At  any 
rate,  he  thought  the  motion  ought  not  to  be 
granted  without  a  previous  notice  to  the  ad- 
verse party ;  for  aught  that  appeared  to  the 
court,  the  delay  might  arise  from  the  consent 
of  the  parties. 

THE  CHANCELLOR  thought  the  case  clearly 
within  the  first  rule  of.  the  court ;  but  it  might 
be  proper  to  require  previous  notice  of  the 
motion. 

THE  COURT  denied  the  motion  ;  but  gave 
leave  to  the  party  to  renew  his  application,  on 
giving  eight  days'  notice  to  the  plaintiff  in 
error. 

Feb.  11. — Mr.  Woods,  this  day,  again  moved 
to  dismiss  the  writ  of  error.  He  read  an  affi- 
davit, stating  that  no  errors  had  been  assigned, 
and  produced  the  certificate  of  the  clerk  of 
this  court  to  that  effect.  He  also  read  an  affi- 
davit of  service  of  notice  of  this  motion,  on  the 
adverse  party,  more  than  eight  days  since. 

Mr.  Bronnon,  contra,  read  an  affidavit  stat- 
ing that  the  writ  of  error,  and  bail  in  error, 
had  been  duly  tiled  in  the  Supreme  Court,  and 
a  transcript  of  the  record  made  out,  &c.,  but 
that  on  diligent  inquiry  no  such  person  as 
Richard  T.  Brown,  the  defendant  in  error, 
could  be  found  to  exist,  and  he  was  believed 
to  be  a  fictitious  person.  On  this  ground,  he 
contended  that  the  notice  ought  not  to  be 
granted  ;  or,  at  least,  that  the  court  would 
give  further  time  to  assign  errors. 

SPENCEK,  Ch.  J.  Though  the  judges  of  the 
Supreme  Court  have  no  vote  to  give  on  the 
final  decision  of  this  cause,-  it  is  proper  for 
them  to  express  an  opinion  on  this  collateral 
matter.  It  seems  to  me  that  the  plaintiff  in 
error  is  too  late  to  make  the  objection  stated 
in  the  affidavit  read  by  his  counsel.  The  writ 
of  error  was  returnable  at  the  last  session  of 
this'  court ;  and  the  plaintiff  in  error  has  been 
455*]  *guilty  of  great  laches.  When  the 
motion  was  made  the  other  day,  I  was  against 
granting  it,  without  notice.  The  plaintiff  in 
error  now  comes,  after  notice,  with  a  very  in- 
sufficient excuse.  I  am  clearly  of  opinion 
that  the  motion  ought  to  be  granted. 

Per  totam  Curiam. 
Motion  Granted. 

Note.  Mr.  Woods  then  moved  that  the 
court  would  award  $100  in  addition  to  the 
taxable  costs,  as  in  the  case  where  the  judg- 
ment is  affirmed.  (17  Johns.,  356.) 

SPENCER,  Ch.  J.,  said  this  case  did  not  come 
within  the  principle  of  the  one  referred  to,  as 
here  had  been  no  affirmance  of  the  judgment 
below  ;  but  merely  a  dismissal  of  the  writ  of 
error,  under  one  of  the  rules  regulating  the 
practice  of  the  court. 


STARR  AND  SMITH 

v. 
BENEDICT  AND  RICHARDSON. 

Practice. 

That  the  counsel  for  one  of  the  parties  is  engaged 
as  counsel  in  another  court,  is  not  a  sufficient 
frround  for  putting  off  the  argument  of  a  cause. 

MR,   TALCOT,  Atfy-Gen.,  moved   to  put 
off  the  argument  of  this  cause  until  the 
next  week,  on  the  ground  that  he  was  engaged 
as  counsel  in  the  District  Court  of  the  U.'S., 
now  sitting. 
Mr.  H.  B.  Davis,  contra. 

January  31. — Per  Curiam.  The  cause  must 
take  its  course.  We  cannot  listen  to  the  sug- 
gestion of  the  counsel,  as  ground  for  putting 
off  the  argument.  If  the  cause  should  be  set 
down  for  the  next  week,  the  counsel,  for 
aught  we  may  know,  may  be  engaged  in  some 
other  court  and  ask  for  a  further  postponement. 

Motion  denied. 


*SAMUEL  SLEE,  Appellant,  [*456- 

v. 

GEORGE  BLOOM,  LEONARD  DAVIS,  AL- 
BERT COCKS,  DANIEL  HOFFMAN, 
DANIEL  COOLIDGE,  DERICK  B. 
STOCKHOLM,  MARTIN  HOFFMAN.CY- 
RENUS  CROSBY, ABIEL  G.THOMPSON, 
JOHN  NELSON,  ELIZABETH  TAP- 
PEN,  BENJAMIN  H.  CONKLIN,  JAMES- 
REYNOLDS,  JOHN  E.  PELLS,  ROBERT 
FORREST,  PETER  ACKERMAN,  NA- 
THAN MYERS,  NATHANIEL  FERRIS, 
•GEORGE  BOOTH,  CATHARINE  R.  LIV- 
INGSTON, SAMUEL  S.  HOWARD  AND 
JEREMIAH  WINTRINGHAM,  Respond- 
ents. 

Manufacturing  Corporation — Dissolved  by  Sur- 
render of  Corporate  Rights —  What  Deemed  a 
Surrender  — Individual  Liability  of  Share- 
holders for  Debts  of  Corporation — By-law, 
when  Void  as  against  Creditors — Creditor  ait 
Trustee  of  Corporation —  W  hat  Deemed  Rati- 
fication of  By  law  by  him. 

A  Corporation  may  be  dissolved  by  a  surrender  of 
its  corporate  rights. 

Aud  if  a  Corporation  suffers  acts  to  be  done,  which 
destroy  the  end  and  object  for  which  it  was  insti- 
tuted, it  is  equivalent  to  a  surrender  of  its  righte. 

In  Dec.,  1814,  pursuant  to  the  Statute  passed  Mar. 
22. 1811,  Relative  to  Corporations  for  Manufacturing- 
Purposes  (sess.  34,  ch.  67 ;  1  N.  K.  L.,  345),  the  re- 
spondents associated  together  for  establishing  a 
cotton  manufactory,  and  became  a  Corporation, 
according  to  the  provisions  of  the  Statute,  for 
twenty  years.  After  Dec.,  1817,  there  was  no  meet- 
ing of  the  trustees,  nor  any  business  or  act  done  by 
the  Corporation ;  and  Feb.  1,  1818,  all  the  property 


NOTE.— Corporation-  Dissolution  of. 

"As  a  general  rule  to  constitute  a  dissolution  of  a 
corporation  by  a  surrender  of  its  franchises  or  by 
misuser  or  nonuser,  the  surrender  must  be  accepted 
by  the  government,  or  the  default  must  be  judi- 
cially ascertained  and  declared  (6  Barn.  &  Cress.,  703; 
6  Cow..  26  ;  9  Cranch,  51 ;  4  Wheat.,  698  ;  13  Lou.  497  ; 
4  Paige,  481 ;  14  Pick.,  63);  but  in  the  case  of  Slee  v. 
Bloom  (19  Johns.,  456).  it  was  held  in  the  Court  of 
Errors,  that  a  manufacturing  corporation  organ- 
ized under  the  Act  of  1811  might  be  deemed  dissolved 
so  as  to  make  the  stockholders  liable  for  its  debts 
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of  the  Corporation,  real  and  personal,  was  sold  by  a 
sheriff,  under  an  execution.  In  Apr.,  1819,  the  ap- 
pellant, a  creditor  of  the  Corporation,  filed  his  bill 
against  the  respondents,  to  charge  them,  under  the 
provision  of  the  7th  section  of  the  Act,  as  individ- 
ually responsible  for  the  debts  of  the  Corporation, 
to  the  extent  of  their  respective  shares  of  stock,  al- 
leging that  the  Corporation  was  to  be  considered  as 
dissolved  after  Feb.  1,  1818.  Held  that  the  Corpora-, 
tion,  within  the  meaning  and  intent  of  the  Act,  as 
regarded  creditors,  was  dissolved,  after  ceasing  to 
act  as  a  Corporation,  for  such  a  length  of  time,  and 
after  a  sale  of  all  its  property ;  and  that  the  re- 
spondents were  individually  responsible  for  the 
debts  of  the  Corporation,  according  to  the  Act. 

A  resolution  or  by-law  of  such  a  Corporation,  al- 
lowing the  stockholders,  on  paying  thirty  per  cent. 
on  their  shares,  to  forfeit  their  stock,  is  void  as 
against  creditors.  Where  a  creditor,  who  was  a 
Trustee  of  the  Corporation,  openly  protested  against 
such  resolution,  though  he  accepted  money  raised 
under  the  resolution,  and  was  present  at  a  subse- 
quent meeting  when  the  application  of  the  money 
was  directed,  to  which  he  assented.  Held,  this  was 
not  a  ratification  by  him  of  the  by-law  or  resolution. 

A  resolution  or  by-law,  that  any  stockholder, 
paying  fifty  per  cent,  on  his  shares,  should  -be  dis- 
charged from  all  future  calls  on  his  subscription, 
&a,  other  than  proceeding  by  way  of  forfeiture,  is 
valid,  and  those  who  complied  with  its  terms  before 
the  dissolution  of  the  Corporation,  were  held  to  be 
discharged  from  all  responsibility  to  the  appellant. 

Citations— 2  Kyd  Corp.,  467  ;  3  T.  R.,  244 ;  3  Burr.. 
870 ;  1  Cai.  Cas.,  86;  14  Johns.,  244  :  1  Ch.  Gas.,  204;  1 
Kyd  Corp.,  273. 

ON  APPEAL  from  the  Court  of  Chancery. 
The  bill,  filed  Apr.  24,  1819,  stated  that 
the  appellant,  being  possessed  of  a  piece  of 
land  on  Wappinger's  Creek,  in  Poughkeepsie, 
on  which  he  had  erected  a  cotton  manufactory, 
with  912  spindles,  and  finding  that  the  factory 
demanded  greater  funds  than  he  could  con- 
veniently command,  proposed  to  the  respond- 
ent, George  Bloom  and  others,  to  unite  with 
him  in  a  Corporation,  'to  be  called  "The 
Dutchess  Cotton  Manufactory,"  the  stock  of 
which  was  to  be  divided  into  600  shares  of 
$100  each.  That  this  proposal  being  acceded 
to,  the  appellant  and  G.  Bloom,  J.  Tall- 
madge,  Jr.,  Cyrenus  Crosby,  George  Booth 
457*]  *and  Robert  L.  Reade,  signed  and  ac- 
knowledged a  certificate  of  their  desire  to  be- 
come a  Corporation,  under  that  name,  and 
filed  the  same  in  the  Secretary's  office,  and 
became  duly  incorporated,  Dec.  12,  1814,  pur- 
suant to  the  Act  of  the  Legislature,  passed1 
Mar.  22,  1811,  Relative  to  Incorporations  for 
Manufacturing  Purposes.  (Sess.  34,  ch.  67  ; 
1  N.  R.  L.,  245.)  That  the  Trustees  named 
in  the  certificate  of  incorporation  met  Jan.  24, 
1815,  and  chose  their  •officers,  to  wit :  the  ap- 
pellant, as  President ;  Crosby,  as  Treasurer  ; 


and  Reade,  as  Secretary  ;  and  it  was  agreed 
that  the  Treasurer  and  Secretary  should  confer 
with  the  appellant,  and  report  the  terms  on 
which  he  would  sell  the  factory,  stock  and 
machinery,  to  the  Company. 

That,  afterwards,  in  Feb.,  1815,  at  a  meet- 
ing <)f  the  Trustees,  a  report  was  made  by  the 
Treasurer  (the  Secretary  being  absent),  of  the 
terms  on  which  the  appellant  would  sell  the 
factory,  with  its  stock  and  machinery  :  the 
amount  of  the  items,  as  reported,  being  $30,912; 
that  this  report  was  unanimously  accepted, 
and  a  subscription  book  opened,  by  which  the 
subscribers  promised  to  pay  to  the  Dutchess 
Cotton  Manufactory  $10U  for  every  share  set 
opposite  their  names.  The  bill  set  forth  the 
names  of  the  subscribers,  and  the  number  of 
shares  subscribed  by  each.  That  at  a  meeting 
of  the  Trustees,  Mar.  7,  1815,  it  was  resolved 
that  a  call  of  $5  on  each  share  should  be  made, 
payable  June  1  following.  That  the  appellant, 
soon  after,  executed  a  deed  to  the  Company  of 
his  factory,  stock  and  machinery,  for  the  con- 
sideration of  $30,900,  which  deed  was  now 
held  by  the  Company.  That  May  1,  1815,  the 
appellant  received  scrip  for  122  shares  of  stock, 
which  he  paid  in  full,  by  deducting  the  same 
from  the  amount  due  to  him  from  the  Com- 
pany. That  Sept.  30,  1815,  the  appellant 
received  scrip  for  50  more  shares,  and  paid  up 
the  same,  in  like  manner.  That  at  a  meeting 
of  the  Trustees;  Sept.  20,  1815,  at  which 
Bloom,  Crosby  and  others  were  present,  a 
further  call  was  made  for  $10  on  each  share, 
payable  on  the  1st  Monday  of  Nov.  then  next, 
and  the  further  sum  of  $5,  on  the  1st  Monday 
of*Dec.  following.  That  at  a  meet-  [*458 
ing  Jan.  25,  1816,  three  persons  were  appointed 
a  committee  to  inquire  into  the  affairs  of  the 
Corporation  ;  that  at  a  meeting  of  the  stock- 
holders, Apr.  20,  1816,  pursuant  to  public 
notice,  seven  Trustees  were  elected.  At  a 
meeting  held  Apr.  27,  1816,  it  was  resolved  to 
make  a  public  call  of  $25,  on  each  share  paya- 
ble June  1  then  next  ;  that  the  stockholders 
generally  neglected  to  make  payment,  and  in 
June,  1816,  it  was  resolved  that  suits  should 
be  commenced  to  enforce  payment.  At  a 
meeting,  Oct.  19,  1816,  it  was  resolved,  that  it 
was  inexpedient  to  continue  the  factory  in  oper- 
ation :  and  the  appellant,  who  then  superin- 
tended it,  was  directed  to  shut  it  up,  discharge 
the  workmen,  and  take  care  of  the  property  ; 
and  a  committee  was  appointed  to  examine  the 
accounts,  and  settle  with  the  appellant.  That 


when  it  had  suffered  all  its  property  to  be  sold,  and 
the  trustees  had  actually  relinquished  their  trust, 
and  had  for  more  than  a  year  done  nothing  mani- 
festing an  intention  of  resuming  their  corporate 
functions.  The  court  in  that  case  held  that  under 
the  circumstances  the  Corporation  might  be  deemed 
to  have  surrendered  its  franchises  and  to  be  dis- 
solved in  fact.  Whether  the  court  did  not,  by  that 
decision,  rather  supply  what  might  be  deemed  a  de- 
fect in  the  statute  than  announce  the  law  as  it  was  to 
be  found  in  the  books,  it  is  not  necessary  to  inquire. 
It  is  enough  that  it  has  ever  since  been  adhered  to 
and  must  now  be  deemed  a  correct  construction  of 
the  Act.  (Penniman  v.  Briggs,  Hop'k..  300;  S.  C.  in 
error,  8  Cow.,  387.)  But,  in  the  language  of  Chan- 
cellor Kent,  it  should  not  be  carried  beyond  the 
precise  facts  upon  which  the  case  rested.  Bradt  v. 
Benedict,  17  N.  Y.,  93,  99."  per  Platt  J. 

See  further  for  the  New  York  law,  Denike  v.  N. 
Y.,  etc.,  Lime  and  Cement  Co.,  80  N.  Y.,  599;  Web- 
ster v.  Turner,  12  Hun,  264 ;  Allen  v.  N.  J.  S.  R.  R. 
Co.,  49  How.  Pr.,  14 ;  Lake  Ontario  Nat'l  Bank  v. 
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Onondaga  Co.  Bank,  7  Hun,  549 ;  N.  Y.  Marbled 
Iron  Works  v.  Smith,  4  Duer,  362,  and  the  statutory 
provisions  on  the  subject. 

The  general  doctrine  is  that  a  mere  discontinu- 
ance of  the  organization  of  the  Company,  so  long  as 
the  capacity  for  a  new  organization  exists,  will  not 
be  a  dissolution-  Russell  v.  McLellan,  14  Pick.,  63; 
Rollins  v.  Clay,  33  Me.,  132;  Commonwealth  v. 
Cullen,  13  Pa.  St..  133 ;  People  v.  Twaddell,  18  Hun, 
427;  Phillips  v.  Wickham.  1  Paige,  590;  Hoboken 
Bld'g  Ass.  v.  Martin,  13  N.  J.,  ch.  427 ;  Harris  v. 
Miss.  Valley  R.  R.  Co..  51  Miss.,  603 ;  Kansas  City 
Hotel  v.  Sauer,  65  Mo.,  288 ;  Brandon  Iron  Co.  v. 
Gleason.  24  Vt:,  238 ;  Knowlton  v.  Ackley,  8  Gush.,  95. 

Nor  will  a  corporation  be1  dissolved  by  the  mere 
fact  of  insolvency.  Boston  .Glass  Mf f  "y  v.  Langdon, 
24  Pick.,  49 ;  Kincaid  v.  D  winelle,  59  N.  Y.,  548.  See, 
also,  Folger  v.  Columbian  Ins.  Co.,  99  Mass.,  276 : 
City  Ins.  Co.  v.  Commercial  Bank,  68  111.,  350 ;  Mose- 
ley  v.  Burrow,  52  Tex.,  396;  Nat'l  Pahquioque  Bank 
v.  Bethel  Bank,  36  Conn.,  525  (see  14,  Wall.,  383);  De 
Camp  v.  Alward,  52  Ind.,  469. 
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at  a  meeting  in  Nov.,  1816,  the  committee  ap- 
pointed to  liquidate  the  account  of  the  appellant 
reported  a  balance  in  his  favor  of  $24,443.35; 
and  it  was  resolved  that  a  proper  voucher 
for  the  balance  should  be  given  to  him.  A 
bond  to  the  appellant  was,  afterwards,  exe- 
cuted, signed  by  the  President,  Treasurer  and 
Secretary,  and  sealed  with  the  seal  of  the  Cor- 
poration, for  $23,493.35,  being  the  sum  re- 
maining due  to  him,  after  the  stock  subscribed 
by  him,  amounting  to  $17,200,  paid  up  in  full, 
was  deducted  from  the,  sum  due  to  him  from 
the  Company.  That  the  appellant  having 
obtained  a  loan  of  the  Manhattan  Co.  of 
$10,000,  which  he  expended  in  advances  for 
the  Company,  gave  his  note  for  that  sum, 
dated  Dec.  1, 1815,  indorsed  by  Bloom,  Crosby, 
Booth  and  Cocks,  payable  in  twelve  months, 
and  which  sum  went  into  his  account,  and 
made  part  of  the  balance  found  due  to  him. 
To  secure  his  indorsers,  the  appellant  gave 
them  a  bond  and  warrant  of  attorney,  to  confess 
judgment  for  $20,000,  on  which  they  entered 
up  a  judgment  June  1,  1816.  That  when  the 
note  became  due.  the  appellant  was  unable  to 
pay  it,  and  the  indorsers  assumed  the  debt,  and 
gave  their  own  note  to  the  Bank  for  the 
amount,  indorsed  by  Nathan  Myers,  and 
which  note  had  been  in  part  paid  by  moneys 
459*]  collected  of  the  stockholders,  and  in 
part  by  the  appellant  himself.  That  in  Jan. , 
1817,  the  appellant,  finding  himself  pressed  by 
a  judgment  obtained  by  some  of  the  individ- 
uals of  the  Company  who  had  been  indorsers  of 
his  note,  commenced  a  suit  against  the  Com- 
pany, on  the  bond  given  to  him,  on  which  a 
judgment  was  confessed  and  perfected,  in  May 
Term,  1817,  with  a  stay  of  execution  until  Oct. 
Term  following,  for  the  penal  sum  of  $46,986. 
The  bill  then  stated  various  meetings  of  the 
subscribers  in  the  year  1817,  and  their  pro- 
ceedings. That  Aug.  12,  1817,  at  a  meeting 
of  the  Trustees,  it  was  resolved,  that  any 
person  might  transfer  his  stock  and  be  dis- 
charged from  any  future  calls,  on  paying  up 
the  calls  of  fifty  per  cent,  -which  had  then 
been  made,  and  the  costs ;  and  that  no  pro- 
ceedings should  be  had  to  enforce  the  payment 
of  further  calls,  other  than  by  way  of  forfeit- 
ure. That  Nov.  3,  1817,  at  a  meeting  of  the 
Trustees,  it  was  resolved  to  lease  the  factory 
for  three  years,  and  that  the  stockholders 
might  have  the  privilege  of  forfeiting  their 
stock  to  the  Company,  by  paying  thirty  percent. 
on  their  shares,  by  Dec.  1  following,  which 
resolution  was  opposed  by  the  appellant.  That 
most  of  the  stockholders  h^d  availed  them- 
selves of  this  resolution,  and  wholly  abandoned 
the  factory,  and  everything  relating  to  it. 
though  they  had  not  given  up  their  scrip. 
That  no  election  of  Trustees  had  been  made 
since  Apr.,  1817,  and  the  stockholders  had 
come  to  a  resolution  never  to  make  another 
election,  but  to  abandon  the  factory  and  Cor- 
poration altogether.  That  in  Oct.,  1817, 
Crosby,  Bloom,  Booth  and  Cocks  issued  &  fieri 
facias  against  the  appellant  on  the  judgment 
against  him,  by  virtue  of  which  the  real  estate 
of  the  appellant,  worth  $9,000,  besides  the 
land  and  property  at  the  factory,  became 
liable  to  sale.  That  in  -Nov.,  1817,  the  appel- 
lant hearing  that  an  execution  had  been  issued 
by  Bloom  and  the  others,  on  the  judgment 
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obtained  by  them  against  the  plaintiff,  caused 
&  fieri  facia*  to  be  issued  on  the  judgment  in 
his  favor.  That  in  Jan.,  1818,  the  attorney  of 
the  Company,  pursuant  to  a  previous  resolu- 
tion of  the  Trustees,  applied  all  the  funds  in  his 
hands,  amounting  to  $14,05.59,  toward  the  pay- 
ment of  the  note  for  $10,000,  leaving  a  balance 
of  *$6,538.58.  That  to  prevent  a  sacri-  [*46O 
fice  of  his  property,  to  pay  that  balance,  the 
appellant  procured  George  B.  Evertson  to 
become  security  to  the  Bank  for  that  amount, 
and  thereupon  the  appellant's  note  for  $10,000 
was  given  up,  and  his  indorsers  wholly  dis- 
charged. That  to  secure  Evertson,  the  appel- 
lant Jan.  21,  1818,  assigned  to  him  all  his  real 
estate,  and  the  avails  of  all  the  property  of  the 
Company,  that  might  be  sold  under  his  execu- 
tion against  the  Company.  Under  the  execu- 
tion on  his  judgment,  the  real  estate  of  the 
Company  was  sold  by  the  sheriff,  in  Feb., 
1818,  for  $102,  and  the  personal  estate  for 
$385.50,  to  George  B.  Evertson,  as  the  highest 
bidder  ;  and  after  deducting  the  sheriff's  fees, 
there  remained  the  sum  of  $460.18,  to  be 
applied  on  the  appellant's  execution.  That 
no  payment  had  been  made  on  the  judgment, 
unless  the  sum  of  $4,105,  applied  in  part  pay- 
ment of  the  note  for  $10,000,  be  considered  as 
part  payment  of  the  judgment ;  and  that  if  it 
is  so  considered,  there  will  then  be  a  balance 
due  to  the  appellant  of  $18,958.37,  which  he 
has  no  means  of  obtaining,  unless  the  stock- 
holders are  compelled  to  pay  up  their  sub- 
scriptions. That  there  has  been  no  meeting 
of  the  stockholders  since  May,  1817,  nor 
have  the  Trustees  had  any  meeting,  or  trans- 
acted any  business,  since  Dec.,  1817  ;  but  have 
determined  to  abandon,  and  give  up  the 
factory  and  Corporation,  and  not  to  make  any 
further  calls  on  the  stockholders,  nor  to  pro- 
vide any  means  whatever  to  pay  the  appellant; 
but  the  Trustees,  with  all  the  other  respond- 
ents, have  determined  to  suffer  and  cause  the 
Corporation  to  be  dissolved,  and  had  already 
suffered  and  caused  the  same  to  be  dissolved, 
by  their  said  transactions  and  omissions  in 
relation  thereto.  That  the  books  and  records 
of  the  Corporation  are  in  the  power  or  posses- 
sion of  the  respondents.  That  there  is  no 
debt  due  by  the  Corportion,  except  that  owing 
to  the  appellant.  That  he  had  no  means  of 
ascertaining  what  amount  of  his  debt  could 
be  obtained  of  the  Corporation,  except  by  a 
legal  sale  of  their  property  on  execution  ;  and 
although  it  was  sold  at  a  sacrifice,  yet  the 
appellant  was  unabte,  owing  to  his  embarrass- 
ment. &c.,  to  bid  upon  it,  or  to  cause  it  to  be 
sold  for  *a  greater  sum ;  and  the  [*4G  1 
Trustees  and  stockholders,  though  they  had 
notice  of  the  sale,  neglected  all  attention  to  it ; 
nor  did  they  show  any  disposition  to  preserve 
the  property,  or  keep  the  Corporation  in  ex- 
istence, &c.  The  bill  prayed  that  those  of  the 
respondents  who  had  made  any  payments  on 
their  stock,  might  set  forth  the  same,  and  that 
the  solvent  stockholders  to  wit  :  all  the  re- 
spondents (except  Crosby),  might  be  severally 
decreed  to  pay  to  the  appellant,  for  his  benefit, 
such  sum  or  balance,  on  each  and  every  share 
of  stock  subscribed  by  them,  as  should  be 
sufficient,  with  a  due  proportion  to  be  allowed 
by  the  appellant  on  the  fifty  shares  purchased 
by  him  of  James  TaJlmadge,  Jr. ,  Aaron  Staf - 
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ford  and  Robert  Stafford,  to  pay  to  the  appel- 
lant the  debt  due  to  him  from  the  said  Dutchess 
Cotton  Manufactory,  with  interest,  and  to 
indemnify  him  for  the  losses  he  has  sustained 
by  the  unjust  and  oppressive  conduct  of  the 
Trustees  and  the  stockholders,  and  that  it 
might  be  left  with  the  solvent  respondents 
and  E.  Crosby,  to  arrange' and  adju.-t  among 
themselves,  any  claims  they  may  have  on  him, 
by  reason  of  any  balance  that  may  remain  due 
and  unpaid  on  the  stock  subscribed  by  him  ; 
and  that  the  appellant  might  have  such  other 
and  further  relief,  by  a  decree  against  the 
respondents  in  their  individual  capacities,  or 
as  members  of  the  said  Corporation,  if  they 
pretend  that  the  same  has  not  been  already  dis- 
solved, as  the  nature  of  his  case  might  require. 

The  respondents,  Bloom,  Crosby,  Cocks, 
Coolidge,  Stockholm,  Davis,  Nelson,  Thomp- 
son, Tappen,  M.  Hoffman,  Reynolds,  D.  Hoff- 
man and  Conklin,  appeared  and  filed  their 
answers.  The  respondent,  Bloom,  admitted 
most  of  the  material  facts  stated  in  the  bill. 
He  charged  that  the  appellant  induced  him, 
and  the  other  respondents,  to  enter  into  the 
Association  for  the  purchase  of  the  cotton 
factory,  by  urgent  solicitations,  artful  assur- 
ances and  exaggerated  statements  of  the  value, 
profits,  &c.  That,  among  other  inducements, 
he  assured  the  respondent  that  if  he  would 
take  shares,  and  aid  in  procuring  the  incorpora- 
tion of  the  Company,  he,  the  appellant,  would, 
at  any  time,  when  the  respondent  wished  to 
relinquish  his  shares,  take  back  the  stock,  and 
become  responsible,  with  good  security,  for 
4G2*]  what  *moneys  the  respondent  might 
advance,  payable  in  two  years,  and  for  any 
further  calls  on  the  stock.  That  the  appellant's 
object  in  prosecuting  the  suit  on  the  bond  to 
judgment  and  execution,  and  having  the  prop- 
erty sold,  was  to  regain  the  factory  and 
machinery,  and  draw  from  the  stockholders 
their  subscriptions  for  the  payment  of  his  debts. 
That  Evertson  purchased  the  property  for  the 
benefit  of  the  appellant,  who  was,  in  fact,  the 
real  owner,  subject  only,  by  way  of  security, 
to  Evertson,  for  the.  sum  he  had  assumed  to 
pay  the  Manhattan  Bank.  He  denied  that  the 
books  and  papers  had  been  witheld  from  the 
appellant,  and  alleged  that  they  were  in  his 
possession. 

The  other  respondents,  in  their  several  an- 
swers, referred  themselves  to  the  answer  of 
Bloom,  as  containing,  according  to  their  knowl- 
edge, recollection  and  belief,  the  truth  as  to  the 
several  matters  stated  and  alleged  by  him,  and 
they  set  up  particular  grounds  of  'defense  ^s 
regarded  each  of  them, separately.  The  respond 
ent,  Pells,  put  in  a  separate  answer,  admitting 
the  material  facts  in  the  bill,  except  as  to  the 
amount  paid  on  the  stock  purchased  by  him. 
The  bill  was  taken  pro  confesso  against  the 
respondents,  Robert  Forrest,  Nathan  Myers, 
Nathaniel  Ferris,  George  Booth,  S.  Howard, 
Wintringham,  P.  Ackerman  and  C.  R.  Living- 
ston; but  it  was  stipulated  by  the  appellant,  as 
to  the  two  last-named  respondents,  that  he 
would  not  take  a  final  decree  against  them, 
provided  they  would  severally  pay  on  their 
shares  a  due  proportion,  according  as  others, 
under  like  circumstances  with  them,  and  who 
had  put  in  their  answers,  might  be  compelled 
to  pay.  It  was  admitted  that  C.  R.  Livingston, 
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having  paid  thirty  per  cent,  on  her  stock,  had 
transferred  it  to  the  Company;  but  that  Acker- 
man had  not  paid  anything  on  his  stock,  nor 
had  he  transferred  it. 

Replications  were  filed  to  the  answers  put  in, 
and  proofs  taken  in  the  cause. 

The  cause  was  brought  to  a  hearing  upon 
the  pleadings  and  proofs,  in  Apr.  1821  ;  and 
July,  19,  the  Chancellor  made  the  following 
decree:  "It  is  declared  that  the  plaintiff  has  not 
shown  any  right  or  title  to  sue  the  defendants, 
as  members  or  stockholders  of  the  Dutchess 
*Cotton  Manufactory,  for  a  debt  due  [*4€>3 
to  him  from  the  said  Corporation,  inasmuch 
as  the  said  Corporation  does  not  appear,  in 
judgment  of  law,  dissolved,  nor  can  it  be 
dissolved  within  the  period  limited  by  the 
Statute  under  which  it  was  erected,  for  any 
nonuser  or  misuser  of  its  franchises,  without 
due  process  of  law  ;  and  it  is  further  declared, 
that  assuming  the  said  Corporation  to  be  dis- 
solved, the  plaintiff  would  not  be  entitled  to 
the  assistance  of  this  court,  as  against  the  in- 
dividual persons  and  property  of  those  defend- 
ants, who  have  paid  into  the  Corporation,  at 
the  rate  of  thirty  per  cent,  upon  their  respect- 
ive shares;  inasmuch  as  by  the  resolution  of 
the  Board  of  Trustees  of  Aug.  16,  1817,  to 
which  the  plaintiff  was  a  party,  as  a  Trustee, 
and  by  the  resolution  of  the  said  Board  of 
Nov.  3,  1817,  to  which  the  plaintiff,  as  a 
Trustee,  by  repeated  acts,  gave  his  subsequent 
assent  and  ratification,  the  plaintiff  has,  in  jus- 
tice and  equity,  barred  himself  from  the  opera- 
tion of  any  further  claim,  unless  it  be  to  exact 
the  forfeiture  of  their  shares  ;  nor  would  he 
be  entitled  to  the  assistance  of  this  court,  as 
against  the  invidual  persons  and  property  of 
those  defendants  who  have  not  paid  in,  at  the 
rate  of  thirty  per  cent,  except  it  might  to  be 
require  them  to  pay  in,  upon  their  shares,  at 
the  rate  of  fifty  per  cent,  on  the  amount  of 
arrearages  of  former  calls,  prior  to  Aug.  18, 
1817,  and  to  exact  a  forfeiture  of  their  shares 
for  the  residue.  It  is,  therefore,  ordered  ad- 
judged and  decreed,  &c.,  that  the  plaintiff's 
bill  be  dismissed  without  costs,  as  to  those 
defendants  who  have  not  appeared,  but  with 
costs,  as  to  those  defendants  who  have  ap- 
peared and  answered,  to  be  taxed,  and  to  be 
recovered  by  them  against  the  plaintiff,  accord- 
ing to  the  course  and  practice  of  this  court." 

THE  CHANCELLOR  assigned  his  reasons  for 
his  decree,  which  were  the  same  as  those  ex- 
pressed in  the  opinion  delivered  by  him  in  the 
Court  of  Chancery.  (See  5  Johns.  Ch.) 

Messrs.  P  Ruggles  and  T.  A.  Emmet,  for  the 
appellant.  They  stated  the  following  points  : 

*1.  The  Dutchess  Cotton  Manu-  [*464 
factory  was  legally  incorporated  Dec.  5,  1814, 
according  to  the  Act  of  Mar.  22,  1811  (1  N. 
R.  L.,  245-247),  with  a  capital  of  $60,000, 
divided  into  600  shares,  of  $100  each.  The 
defendants  all  subscribed  for  stock,  and  re- 
ceived scrip,  by  which  they  became  members 
of  the  Corporation,  and  respectively  interested 
in  all  the  property  belonging  to  the  same,  and 
liable  to  the  extent  of  their  stock,  for  all  debts 
due  from  the  Corporation,  by  calls  during  its 
existence,  or,  by  the  7th  section  of  said  Act, 
after  its  dissolution. 

2.  The  plaintiff  is  •&  judgment  creditor  to  a 
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large  amount.  His  judgment  remains  unsat- 
isfied and  in  full  force,  and  he  is  the  only 
remaining  creditor. 

3.  The  Corporation  has  been  dissolved  by 
the  acts,  consent   and   determination  bf  the 
defendants,  and  they  remain  liable  to  respond 
to  the  plaintiff,  as  a  creditor  of  the  Company, 
to  the  extent  of  their  respective  subscriptions, 
according  to  the  7th  section  of  the  aforesaid 
Act. 

Under  this  point  it  is  insisted: 

First.  That  the  Corporation,  though  created 
under  the  Statute,  was  a  mere  personal  associa- 
tion, formed  by  consent  of  the  several  individ- 
uals composing  it,  and  liable  to  be  dissolved 
in  the  same  manner. 

Second.  That  the  assent  of  the  defendants 
to  such  dissolution,  fully  appears  from  the 
pleadings,  in  which  the  plaintiff  has  alleged 
that  such  dissolution  h'as  taken  place  by  the 
determination  and  acts  of  the  defendants,  and 
which  none  of  them  have  denied;  and  that  the 
assent  and  determination  of  the  defendants  to 
abandon  the  factory,  and  cause  the  Corporation 
to  be  dissolved,  also  appears  from  the  several 
acts  done  by  the  stockholders  and  Trustees, 
with  respect  to  passing  the  resolution  of  Nov.  3, 
1817,  and  by  their  subsequent  acts,  in  relation 
to  the  factory,  before  Jan.  1,  1818,  and  their 
abandoning  it  since;  and  that  the  same  facts  are 
also  proved,  by  the  testimony  of  John  E.  Pells, 
Robert  Forrest,  James  Tallmadge,  Jr.,  and 
Nathan  Myers,  in  their  answers  to  the  twelfth 
direct  interrogatory,  on  the  part  of  the  plaintiff, 
and  by  Cyrenus  Crosby's  answer. 
465*]  *  Third.  If  the  facts  alleged  and 
proved  by  the  plaintiff,  and  admitted  by  the 
defendants,  are  true,  there  is  no  semblance  of 
a  Corporation  remaining,  on  which  a  quo  war- 
ranto,  or  any  other  process,  could  be  served, 
or  made  to  operate. 

Fourth.  A  quo  warranto  does  not  dissolve 
a  corporation,  and  is  only  necessary  where 
those  against  whom  it  is  filed  are  exercising 
their  corporate  franchises  without  right,  and 
not  when  every  exercise  of  that  kind  is  aban- 
doned, and  has  ceased,  and  where  there  is  no 
appearance  of  any  corporation  remaining. 
When  such  is  the  case,  and  the  individual 
members  are  charged  on  the  ground  that  the 
Corporation  is  dissolved,  which  they  do  not 
deny,  the  court  will  not  be  astute  to  make  out 
the  continuance  of  a  corporation,  which  they 
do  not  claim  or  allege,  in  their  answer,  to  be 
in  existence. 

Fifth.  The  members  of  the  Corporation, 
who,  as  His  Honor,  the  Chancellor,  remarked, 
are  the  intregal  part  of  it,  are  not,  according 
to  the  pleadings  and  proofs,  in  ease,  as  mem- 
bers, and  so  new  election  of  Trustees  could  now 
be  made. 

4.  The    plaintiff  is   not  restricted     in    his 
recovery  against  any  of  the  stockholders,  to 
fifty  per  cent,  on  their  stock,  by  his  assenting, 
as  one  of  the  Trustees,  to  the  resolution  of 
Aug.  19,  1817.     For  considering  that  resolu- 
tion, as  the  Chancellor  appears  to  consider  it, 
as  a    contract  between  the  plaintiff  and  the 
stockholders,  it  has  not  been  performed  by 
any  of  them,  at  such  time,  and  in  such  man- 
ner, as  to  entitle  them  to  the  benefit  of  it ;  and 
the  stockholders  being  previously  liable  to  pay 
to  the  full  amount  of  their  stock,  in  discharge 
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of  the  debts  of  the  Company,  such  pretended 
contract  was  without  consideration,  and  void; 
nor  does  it  appear  that  James  Reynolds  and 
Martin  Hoffman,  who  claim  to  have  paid  that 
proportion,  did  the  same,  in  reference  to  the 
resolution,  or  that  they  ever  transferred  their 
stock. 

5.  The  resolution  off  Nov.  3,  1817,  authoriz- 
ing the  stockholders  to  forfeit  their  stock  upon 
the  payment  of  thirty  per  cent. ,  was  not  war- 
ranted  by  the  Act  under  which  the.  Corpora- 
tion was  formed,  nor  by  any  previous  by-law 
of  the  Company,  nor  by  any  other  law  ;  but, 
as  to  the  *plaintiff,  or  any  other  credit-  [*4O(i 
or  of  the    Company,  was  utterly  void,  and 
could    never  exempt    the  stockholders,  who 
attempted   to  discharge  themselves  under  it, 
from  their  liability  to  pay  the  debts  of  the 
Company  ;  for 

First.  The  resolution  was  passed  without 
the  assent  of  the  plaintiff,  and  against  his 
earnest  remonstrances,  after  being  under  con- 
sideration at  several  meetings  before  it  was 
passed. 

Second.  The  plaintiff's  protest  against  the 
resolution,  was  made  publicly  to  the  Trustees, 
the  agents  of  the  stockholders,  at  the  time  it 
was  passed,  and  was  recorded  on  the  minutes 
of  the  Company  ;  and  every  stockholder  who 
would  avail  himself  of  the  resolution,  and  the 
acts  of  the  Trustees  respecting  it,  must  be  con- 
sidered as  having  full  knowledge  of  the 
plaintiff's  protest  against  it. 

Third.  The  resolution  was  passed  at  the 
procurement  and  instigation  of  the  stockhold- 
ers who  were  not  Trustees,  and  for  the  pur- 
pose of  discharging  themselves  from  the  pay- 
ment of  their  several  proportions  of  the  plaint- 
iff's demand,  and  with  the  intention  of  leaving 
him  without  the  possibility  of  obtaining  pay- 
ment, and  the  calls  which  had  been  made  for 
fifty  per  cent,  were  accordingly  reduced  to 
thirty. 

Fourth.  The  plaintiff  did  not  act,  after  the 
resolution  of  Nov.  3, 1817,  was  passed,  to  give 
sanction  to  it,  or  to  waive  any  right  he  had 
against  the  stockholders ;  and  none  of  the 
stockholders  who  have  transferred  or  forfeited 
their  stock,  could  have  been  induced  to  do  the 
same,  from  a  belief  that  the  plaintiff  acqui- 
esced in  the  resolution,  as  all  the  acts  by  which 
he  is  supposed  to  have  waived  his  rights,  took 
place  after  such  transfer  and  forfeiture. 

6.  All  charges  of  fraud  against  the  plaintiff, 
and  all  the  material  allegations  contained  in 
the  answers  of  the  defendants,  and"  on  which 
they  appear  to  rely,  are  disproved;  and   the 
answers  are  so  far  discredited   by  the    testi- 
mony, that  no  part  thereof,  or  of  the  deposi- 
tions of  the  defendants,  ought  to  be  consid- 
ered as  evidence  of  any  weight. 

7.  The  pretended  engagement  of  the  plaint- 
iff to  receive  the  stock  of  the  several  subscrib- 
ers, at  their  election  *is  not  proved  ;  [*4O7 
and    it    appears,  by    the    statements    of    the 
defendants,    to    be    nothing    more     than    an 
expression  of  his  willingness  to  hold  the  whole 
of  the  stock,  if  able,  or  when  he  should  be 
able,   as  he  expressly  stated  to  some  of  the 
defendants,  according  to  their  own  relation  of 
the  facts. 

8.  If,  at  the  time  the  defendants  respective- 
ly subscribed,   the  plaintiff  engaged   to  take 
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their  stock  so  subscribed  at  their  option,  as 
they  all  pretend,  such  engagements  were  with- 
out consideration,  and  void,  and  the  subscrib- 
ers making  no  agreement  to  give  up  their 
stock  and  interest  in  the  Corporation,  there 
was  no  mutuality  in  such  contract. 

9.  If    such   pretended    agreemeqt    by    the 
plaintiff  to  take  the  stAck  of  the  several  sub- 
scribers could,  under  any  circumstances.have 
had  any  legal  effect,  it  could  never  become 
binding  till  such  of  the  defendants  as  claimed 
the  benefit  of  it,  had  offered  to  give  up  their 
interest  in  the  Corporation  to    the  plaintiff,, 
which  none  of  them  have  done  at  such  time, 
or  in  such  manner,  as  to  render  it  obligatory 
on  him  to  take  it. 

10.  The  allegations  of  fraud  in  selling  the 
property  to  the  Company,  which  was  incum- 
bered,  is  wholly  unfounded,  as  the  state  of 
the  property  sold    was  well  known    to    the 
•Company,  and  especially  to  the  Trustees,   at 
the  time  of  the  sale  ;  and  the  Company  was 
frequently  requested  to  discharge  the  incum- 
brauce,  and  deduct   the    amount    from    the 
plaintiff's  debt. 

11.  The  account  of  the  plaintiff  has  been 
settled  by  the  immediate  agents  of  the  Com- 
pany, and  a  bond  given  for  the  balance,  and  a 
judgment  rendered  thereon  ;  and  it  is  not  now 
to  be  opened  for  further    examination,    and 
especially  in  a  court  other  than  that  in  which 
the    judgment   was  rendered  ;  and  from   the 
statement.it  appears  that  the  settlement  was 
justly  and  fairly  made. 

12.  The  property  of  the  Company   haying 
been  sold   under  a  legal  execution,  with  the 
knowledge    of  the    defendants,   the  plaintiff 
would   be   under  no  obligation  to  allow  the 
Company  more  than  the  same  sold  for,  if  he 
had  purchased  the  property  for  his  own  use, 
and  had  the  possession  of  it.     But  much  more 
.so,   when  the   acts  of   the  defendants    have 
468*]  *driven  him  to  the  necessity  of  giving 
the  control  of  his  execution  to  another  person, 
under  whose  direction  the  sale  was  made. 

13.  The  defendants  ought  to  make  payment 
to  the  plaintiff,  and  if  any  benefit  is    to  be 
•derived  from  a  redemption  of  the  property 
from  G.  B.  Evertson,  they  ought  to  be  substi- 
tuted   in  the   place  of  the  plaintiff,  and  per- 
mitted to  redeem  the  property  for  their  own 
benefit,    they  permitting  the  plaintiff  to  join 
with  them  in  doing  it,  as  he,  having  paid  up 
his  stock  in  full,    would  be  entitled  to    the 
benefit  of  such  redemption  with  them. 

14.  The  subject  of  this  suit  is    peculiarly 
proper  for  the  jurisdiction  and  power  of  a 
•court  of  chancery  :  and  the  plaintiff  could  not 
have  adequate  remedy  at  law. 

First.  Because  it  is  necessary  that  all  the 
defendants  should  be  before.the  court ;  for  the 
amount  to  be  paid  by  any  one  defendant 
oould  not  be  ascertained  without  ascertaining 
and  settling  the  amount  to  be  paid  by  each  and 
every  of  the  others  ;  and  no  such  adjustment 
•could  be  made  at  law. 

Second.  A  court  of  chancery  can  do  more 
complete  justice  in  the  cause  than  a  court  of 
law,  and  particularly  by  substituting  the 
•defendants  in  the  place  of  the  plaintiff,  to 
redeem  the  property  from  O.  B.  Evertson. 

Third.  If  suits  at  law  might  be  maintained, 
A  proceeding  in  chancery  prevents  a  multi- 
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plicity  of  suits,  which  is  a  proper  ground  of 
chancery  jurisdiction. 

Fourth.  It  is  too  late  to  object  to  the  juris- 
diction of  the  court,  on  the  ground  that  there  is 
remedy  at  law,  after  an  answer  is  put  in,  and 
the  cause  is  brought  to  he'aring  on  the  merits. 

Fifth.  In  this  case,  an  individual  is  seeking 
redress  against  others,  in  their  individual 
capacities,  and  the  leading  features  in  the  case 
bear  no  relation,  in  fact  or  principle,  to  the 
cases  mentioned  by  the  Chancellor,  in  which 
he  says  that  there  can  be  only  remedy  at  law. 

15.  If  the  Corporation  should  be  considered 
as  still  having  a  technical  existence,  which  is 
the  only  existence,  if  any,  that  it  can  have, 
yet    the    defendants    claim    that    they    have 
ceased  to  be  members  of  it ;  and  although  the 
*plaintiff  insists  that  they  have  sepa-  [*469 
rated  themselves  from  the  Corporation,  in  a 
manner  fraudulent  as  to  him,  and   not  war- 
ranted by  law  or  justice,  and  that  they  still 
remain  liable  in  equity,  to  pay  him  their  several 
proportions  in  discharge  of  his  debt;  yet  as 
they  have  elected  to  be  considered  separate 
from  the  Corporation,  they  cannot  now  object 
that  he  has  proceeded  against  them  in  their 
individual  capacities. 

16.  But  if  it  should  be  urged  that  the  pro- 
ceedings in    this    suit   ought  to    have    been 
against  the  Corporation  by  name,  to  compel 
the  Trustees  to  make  calls  for  the  payment  of 
the   plaintiff's  debt,  it  will  be  seen  that  such 
proceedings  would  be  wholly  useless  and  inef- 
fectual, for  that  all  persons  being  now  before 
the  court,  who  would,  in  such  case,  be  made 
parties,  and  their  respective  relations  particu- 
larly stated,  it  is  competent  for  the  court  to 
grant  the  same  relief  in  this  case,  under  the 
prayer  in  the  bill  for  that  purpose,  as  if  the 
Corporation  had  been  made  nominally  a  party 
to  this  suit. 

17.  While  the  defendants  were  stockholders, 
they,  by  their  agents,  the  Trustees,  and  a  com- 
mittee appointed  to  make  a  settlement  of  the 
plaintiff's  accounts,  received  from  the  plaint- 
iff one  hundred  per  cent',  on  all  his  stock  for 
the  use  and  benefit  of  the  Company,  by  which 
they  became,  in  equity  and  justice,  respective- 
ly bound  to  advance  in  the  same  proportion 
on  their  own  stock,  if  the  same  should  be  re- 
quired for  the  payment  and  discharge  of  the 
plaintiff's  claim  against  the  Company,    but 
which  duty  they  have  never  performed. 

18.  The  depositions  of  the  defendants  ought 
not  to  have  been  admitted  in  evidence  before 
the  Chancellor,  and  ought  not  now  to  be  con- 
sidered as  legal  proof  in  the  cause,  but  ought 
to  be  wholly  rejected. 

They  cited  the  following  authorities  :  3  T. 
R.,  199,  214  ;  2  Kyd  on  Corp.,  467,  468;  12 
Mod.,  19;  1  Show.,  180,  S.  C;  3  T.  R.,  215  ; 
2  Kyd  on  Corp.,  273. 

Mr.  T.  I.  Oakley,  for  the  respondents,  con- 
tended that  the  decree  ought  to  be  affirmed, 
for  the  following  reasons: 

*1.  Because  the  Corporation,  styled  [*4 7 O 
"The  Dutchess  Cotton  Manufactory,"  was 
not,  in  point  of  law,  dissolved  Dec.  1,  1817,  or 
at  any  time  previous  to  the  commencement  of 
the  appellant's  suit  in  the  Court  of  Chancery. 

(1.)  It  could  not  be  dissolved,  except  by 
lapse  of  time,  or  by  .a  regular  judicial 
process. 
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(2.)  By  the  true  construction  of  the  Act 
under  which  the  Corporation  was  created, 
the  dissolution  thereby  contemplated  was 
intended  to  be  a  dissolution  by  a  lapse  of 
time  only. 

2.  Because,  in  point  of  fact,  the  said  Cor- 
poration was  not  dissolved  Dec.  1,  1817,  or  at 
any  time  previous  to  the  commencement  of  the 
appellant's  suit. 

(1.)  All  the  Trustees  chosen  in  May,  1817, 
including  the  appellant  himself,  continued 
to  be  stockholders  until  Dec.  1,  in  that 
year ;  and  in  fact,  still  continue  stock- 
holders, never  having  devested  themselves 
of  their  stock,  or  in  any  manner  relin- 
quished their  corporate  rights. 

(2.)  All  the  original  stockholders  (except 
such  as  had  transferred  their  stock)  were, 
on  the  said  Dec.  1,  1817,  integral  parts  of 
the  said  Corporation,  and  so  continued, 
and  were  in  full  possession  of  their  corpo- 
rate rights. 

(3»)  The  stockholders  thus  continuing  pos- 
sessed of  their  stock,  and  their  corporate 
rights,  constituted,  in  point  of  numbers,  a 
large  majority  of  the  whole,  and  owned 
among  them  more  than  two  thirds  of  all 
the  stock. 

(4.)  The  omission  to  elect  new  Trustees  in 
1818,  did  not,  on  general  principles  of  law, 
dissolve  the  Corporation,  and  such  omis- 
sion, by  the  express  terms  of  the  Act  under 
which  the  Corporation  was  created,  is  de- 
clared not  to  work  any  such  dissolution. 

(5.)  The  discontinuance  of  the  ordinary  busi- 
ness of  the  Corporation,  or  the  sale  of  the 
property  of  the  Corporation  by  the  sheriff, 
did  not  work  a  dissolution  of  it,  as  such 
business  might  at  any  time  be  resumed  ; 
471*]  and  *the  Trustees  of  the  said  Cor- 
poration (of  whom  the  appellant  was  one), 
by  several  formal  resolutions,  to  wit :  of 
the  3d  and  llth  of  Nov.,  1817,  having  de- 
termined to  rent  the  factory  for  a  term  of 
years,  thereby  distinctly  recognized  the 
existence  and  continuance-  of  the  Cor- 
poration during  such  term,  notwithstand- 
ing the  discontinuance  of  the  business  of 
manufacturing,  by  the  Corporation  itself. 

(6.)  The  declaration  of  any  of  the  individual 
stockholders,  that  they  had  abandoned  the 
Corporation,  could  not  work  a  dissolution 
of  it,  or,  in  any  manner  affect  the  corpo- 
rate rights  of  the  Company.  If  any  dec- 
laration, under  any  circumstances,  could 
produce  that  effect,  it  must  be  the  act  of 
the  Trustees  in  their  corporate  capacity. 

(7.)  The  Trustees  of  the  Company  have  not 
only  made  no  such  declaration,  but  they 
have,  by  repeated  resolutions,  in  effect, 
declared  the  contrary  :  1st.  By  the  afore- 
said resolutions  of  the  3d  and  llth  of 
Nov.,  1817  ;  and,  2.  By  the  resolutions  of 
the  1st,  26th  and  31st  of  Dec.,  1817,  all  of 
which  were  adopted  with  the  consent,  and 
for  the  benefit,  of  the  appellant — and 
clearly  proved  that  the  Corporation  con- 
tinued to  act  as  such  after  the  period  at 
which  many  of  the  respondents  had 
transferred  their  stock,  and  ceased  to  be 
members  of  the  Company. 

(8.)  There  is  no  obstacle  to  any  future  meet- 
ing of  the  last  elected  Trustees  (of  whom 
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the  appellant  is  one),  and  no  difficulty  in 
their  compelling  payment  from  such  mem- 
bers of  the  Company  as  still  continue 
stockholders — and  the  remedy  of  the  ap- 
pellant, in  case  of  the  refusal  of  the 
Trustees  to  act,  in  the  premises,  was  either 
in  chancery  against  the  Trustees,  as  a 
Corporation,  to  compel  them  to  proceed 
in  the  performance  of  their  duty,  or  by  a 
judicial  process  at  law,  to  dissolve  the 
Corporation  for  a  non-user  or  misuser  of 
its  franchises. 

(9.)  The  Corporation  not  being  dissolved^ 
either  in  law  or  in  fact,  the  appellant  can 
have  no  remedy  against  *the  in-  [*472 
dividual  members  of  it,  for  any  debt  due 
to  him  from  the  Corporation. 

3.  But  in  case  the  Corporation  should  be  ad- 
judged to  be  dissolved,  the  respondents  contend : 

(1.)  That  those  of  the  respondents  who  have 
complied  with  the  resolution  of  Nov.  3, 
18f7,  are  thereby  discharged  from  any 
further  liability  to  the  appellant. 

(2,)  That  all  the  respondents  are  protected 
from  any  contribution  beyond  the  amount 
of  fifty  per  cent,  on  their  shares,  by  virtue 
of  the  resolution  of  Oct.  19,  1816,  and  of 
Aug.  18,  1817  ;  and  those  of  the  respond- 
ents who  have  paid  to  the  amount  of  fifty 
per  cent,  (to  wit :  Martin  Hoffman  and 
James  Reynolds,  who  have  paid  to  that 
amount;  and  Crosby  and  Cooks,  who 
claim  to  have  made  advances  to,  and  for 
the  appellants,  to  more  than  that  amount) 
are,  in  any  event,  not  liable  to  any  further 
contribution. 

4.  If  any  of  the  respondents  are  held  liable 
to  contribution,  they  ought  not  to  be  concluded 
by  the  settlement  made  by  the  Trustees  with 
the  appellant-;  as  he  seeks    to    make    them 
individually  liable,  he  ought  not  to   be  per- 
mitted to  bind  them  in  equity,  by  the  act  of 
the  Trustees  in  the  settlement,  and  the  more 
especially  in  this  case,  as  the  settlement  was 
grossly  erroneous,  and  made   under  circum- 
stance giving  rise  to  a  strong  presumption  of 
fraud. 

5.  If  contribution  should  be  decreed  against 
any  of  the  respondents,  the  appellant  ought 
to  be  held  to  account,  and  give  credit,  for  the 
actual  value  of  the  real  and  personal  property 
purchased   at  the  sheriff's  sale  by  George  B. 
Evertson — such  purchase  being  for  the  appel- 
lant's benefit,  and  now  subject  to  a  right  of 
redemption  by  him. 

6.  If  contribution  is  decreed  against  any, 
the  shares  of  those  who  may  have  become  in- 
solvent, ought  to  be  taken  into  the  account. 

7.  The  real  estate  conveyed  to  the  Corpora- 
tion by  the  appellant,  being  heavily  incum- 
bered  by  him  at  the  time  of  the  conveyance, 
and  he  being  insolvent,  the  respondents  can- 
not *be  bound,  in  equity,  to  pay  the  [*473 
purchase  money  to  him,  until  the  incumbrances- 
are  removed. 

8.  The  fraudulent  representations  made  by 
the  appellant  to  induce  many  of  the  respond- 
ents  to   become  subscribers  to  the  stock,  and 
the  fraud  committed  by  him  in  charging  the 
property  to  the  Company  at  a  much   higher 
rate  than  it  cost  him,  contrary  to  his  agree- 
ment, ought  to  preclude  him,  in  equity,  from 
claiming  contribution  from  the  respondents. 
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9.  Such  of   the  respondents  as  Subscribed 
under  a  promise  by  the  appellant,  that  he 
would  take  the  stock  off  their  hands,  must  be 
considered,  at  their  election,  as  holding  the 
same  as  mere  trustees  for  him,  and  are  not, 
therefore,  bound,  in  equity,  to  make  contribu- 
tion to  him. 

10.  If  contribution  is  decreed  against  any  of 
the  respondents  who  claim  to  have  open  ac- 
counts with  the  appellant,  an  account  ought 
to  be  directed,  to  be  stated  between  them  indi- 
vidually and  the  appellant. 

He  cited  the  following  authorities  :  2  Kyd 
on  Corp.,  407,  447,  465,  472  ;  2  Bac.  Abr.,  31, 
tit.  Corp.,  G,  n.\  3  Co.,  73  ;  8  Mod.,  358  ;  4 
Com.  Dig.,  263,  tit.  Franchise,  F,  20,  80;  1 
Str.,  625  ;  9  Johns.,  158  ;  Yelv.,  190  ;  2  Kyd, 
515,  516;  3  Burr.,  1819  ;  1  Bl.  Com.,  485;  2 
Kyd.,  509,  and  note  •  5  Mass.,  230;  2  Johns. 
Ch.,  389. 

SPENCER,  Ch.  J.  (after  stating  the  facts  in 
the  case):  With  the  most  profound  and  un- 
dissembled  respect  for  the  Chancellor,  I  am 
constrained  to  differ  from  the  opinion  held  by 
him,  that  this  Corporation  is  not  dissolved. 

The  objection  and  intention  of  the  Legisla- 
ture in  authorizing  the  association  of  individ- 
uals for  manufacturing  purposes,  was,  in  ef- 
fect, to  facilitate  to  formation  vf  partnerships, 
without  the  risks  ordinarily  attending  them, 
and  to  encourage  internal  manufactures.  There 
is  nothing  of  an  exclusive  nature  in  the  Stat- 
ute ;  but  the  benefits  from  associating  and 
becoming  incorporated,  for  the  purposes  held 
out  in  the  Act,  are  offered  to  all  who  will  con- 
form to  its  requisitions.  There  are  no  fran- 
chises or  privileges  which  are  not  common  to 
the  whole  community.  In  this  respect,  incor- 
474*]  porations  *under  the  Statute  differ 
from  corporations  to  whom  some  exclusive  or 
peculiar  privileges  are  granted.  The  only 
advantages  of  an  incorporation  under  the  Stat- 
ute over  partnerships,  and  the  only  substan- 
tial difference  between  them,  consists  in  a  capac- 
ity to  manage  the  affairs  of  the  institution, 
by  a  few  and  select  agents,  and  by  an  exon- 
eration from  any  responsibility  beyond  the 
amount  of  the  individual  subscriptions. 

In  coming  to  the  conclusion  that  the  Corpo- 
ration, in  this  case,  is  dissolved,  I  lay  out  of 
the  case  everything  of  misuser,  or  nonuser, 
excepting  the  influence  which  the  fact  of  non- 
user  may  have  as  evidence,  connected  with 
other  facts,  to  show  the  renunciation  of  the 
corporate  rights.  Upon  the  authorities,  and 
for  the  reasons  given  by  the  Chancellor,  mis- 
user  or  nonuser  cannot  be  relied  on  as  a  sub- 
stantive and  specific  ground  of  a  dissolution. 

The  ground  on  which  I  place  my  opinion 
that  the  Corporation  is  dissolved  is  that  they 
have  done  and  suffered  to  be  done  acts  equiv- 
alent to  a  direct  surrender.  The  Chancellor 
concedes,  and  it  does  not,  in  my  judgment, 
admit  of  a  doubt,  that  a  Corporation  may  be 
dissolved  by  a  surrender  of  all  their  corporate 
rights. 

In  2  Kyd  on  Corp.,  467,  the  rational  and 
true  rule  is  laid  down  ;  he  says,  "the  rule 
adopted  in  all  the  cases  which  have  occurred 
on  this  question,  seems  to  have  been  this,  that 
where  the  effect  of  the  surrender  is  to  destroy 
the  end  for  which  the  Corporation,  or  the  cor- 
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porate  capacity,  was  instituted,  the  Corpora- 
tion, or  the  corporate  capacity,  is  itself  de- 
stroyed ;"  and  we  have  the  high  authority  of 
Lord  Coke  to  the  same  effect.  He  says,  if 
there  be  a  warden  of  a  chapel,  and  the  chapel 
and  all  the  possessions  be  aliened,  he  ceases  to 
be  a  Corporation,  because  he  cannot  be  war- 
den of  nothing  ;  but  if  the  body  of  a  prebend 
be  a  manor  and  no  more,  and  the  manor  be 
recovered  from  the  prebendary,  by  title  para- 
mount, yet  his  corporate  capacity  remains, 
because  he  has  slaUum  in  choro  et  tocem  in  ca- 
pitulo,  and  he  is  prebendary,  although  he  has 
no  possessions.  Thus,  according  to  Lord  Coke, 
a  recovery  by  title  paramount  would  have  pro- 
duced an  extinction  of  the  Corporation,  had  it 
reached  all  the  rights  and  powers  of  the  Cor- 
poration, but  in  as  much  *as  there  [*475 
were  rights  unaffected  by  the  recovery,  it  did 
not  work  a  dissolution.  Suffering  an  act  to  be 
done  which  destroys  the  end  and  object  for 
which  the  Corporation  was  instituted,  must  be 
regarded  as  equivalent  to  the  doing  an  act 
which  produces  the  very  same  consequences. 
A  surrender  is  an  act  in  pais  ;  it  can.  there- 
fore, be  no  objection  in  this  case,  that  the  acts 
which  have  dissolved  the  Corporation  are  acts 
in  pais. 

This  bill  was  not  filed  until  the  24th  April, 
1819.  In  February,  1818,  all  the.  estate,  real 
and  personal,  of  the  Corporation,  was  sold 
under  an  execution  ;  and  as  has  already  been 
stated,  the  Corporation  has  tofally  ceased  from 
acting  since  December,  1817.  The  bill  charges 
substantially,  that  the  Corporation  is  dissolved; 
and  not  one  of  the  respondents  asserts  that  it 
does  exist,  or  that  there  is  the  remotest  idea  of 
resuscitating  it.  Here  is,  then,  a  Corporation 
possessed  of  nothing,  abandoning  the  end  and 
object  of  their  institution,  without  pretending 
that  they  ev-er  hope  or  expect  to  resume  their 
functions;  and  it  may  be  added,  all  the  corpo- 
rators either  admit  the  dissolution  of  the  Cor- 
poration (I  speak  of  those  who  have  suffered 
the  bill  to  be  taken  pro  confesso),  or  deny  that 
they  are  corporators.  Thus,  presenting  the 
phenomenon  of  a  Corporation  without  corpo- 
rators, a  nominal,  inert  body,  pretending  to 
have'  life  and  existence.  Such  an  anomaly 
cannot  be  recognized.  The  argument  is,  that 
being  incorporated  for  twenty  years,  there  ex- 
ists a  corporate  capacity  during  that  period, 
and  that  although  all  the  functions  of  the  Cor- 
poration have  ceased,  yet  they  may  be  re- 
sumed. The  2d  section  of  the  Act  provides, 
that  as  soon  as  the  certificate  shall  be  filed,  the 
persons  who  shall  have  signed  and  acknowl- 
edged the  same,  and  their  successors,  shall, 
for  the  term  of  twenty  years  next  after,  be  a 
body  politic  and  corporate,  in  fact  and  in  name, 
&c.  The  Legislature  never  meant,  nor  does 
the  Act  authorize  the  conclusion,  that  the  Cor- 
poration should  remain  and  continue  during 
all  that  period,  nolens  nolens.  It  was  implied, 
that  during  that  time  they  should  do  nothing 
to  forfeit  their  rights,  nor  surrender  them 
back,  or  do  any  act  tantamount  thereto.  The 
Act  prolongs  the  Corporation  for  twenty  years, 
subject  to  all  the  incidents  attending  [*476 
corporations;  and  I  have  endeavored  to  show, 
that  one  of  the  incidents  is  an  extinction  of 
the  Corporation,  if  it  does  what  is  equivalent 
to  a  surrender.  I  doubt,  extremely,  whether 
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the  capacity  to  resume  the  functions  of  the  j 
Corporation,  does,  in  fact,  exist ;  but  it  is  not 
necessary  to  decide  that  point.  I  consider  it 
merely  as  a  matter  of  speculation,  thrown  out, 
without  any  practical  reference  to  the  cause, 
as  a  stumbfiug  block  to  the  attainment  of  jus- 
tice between  the  parties.  For  all  the  substan- 
tial purposes  of  justice,  and  in  effect,  the  Cor- 
poration is  dissolved.  In  the  case  of  the  King 
v.  Pasmvre,  3T.  R.,  244,  «/«*&»  Ashhurst  says, 
"  as  to  the  contrariety  of  opinions  in  the  books 
on  this  subject,  I  shall  not  attempt  to  recon- 
cile them,  but  we  ought  to  lean  to  that  side 
which  is  supported  by  reason.  Possibly,  the 
seeming  contrariety  may  have  been,  in  some 
degree,  occasioned  by  the  equivocal  use  of  the 
term  '  dissolved  ;'  as  far  as  concerns  the  power 
of  the  Crown  to  grant  a  new  charter,  I  think 
the  Corporation  was  dissolved.  As  to  some 
particular  purposes  which  do  not  relate  to  the 
powers  of  government,  but  to  personal  priv- 
ileges which  are  annexed  to  the  persons  of  the 
remaining  individuals,  such  as  rights  of  com- 
mon, «fec.,  it  may  be  said  not  to  be  dissolved, 
at  least  till  the  Crown  interposes."  Justice 
Grose,  in  the  same  case,  said.  "  now,  in  point 
of  good  sense,  when  the  purposes  for  which  a 
Corporation  was  created  can  no  longer  be  an- 
swered, there  is  no  reason  why  it  should  not 
be  considered  to  be  so  far  dissolved,  as  that 
the  Crown  may  raise  there  a  new  Corpora- 
tion." &c. 

The  doctrine  urged  by  the  respondents' 
counsel  is,  that  this  Corporation  must  en- 
dure for  twenty  years,  unless  it  is  judicially 
declared  to  be  dissolved,  for  misuser  or  non- 
user  ;  and  we  perceive  by  some  of  the  cases 
cited  by  the  CluinceUor,  that  even  where  there 
had  been  an  omission  to  elect  burgesses  for 
twenty-two  years,  doubts  were  entertained 
whether  there  had  been  such  a  nonuser  as 
vacated  the  charter.  It  is  observable  that  the 
appellant  has  no  control  over  the  process  or 
remedy  to  dissolve  this  Corporation  for  non- 
user.  The  people  of  the  State,  through  their 
law  officer,  can  only  institute  such  proceed- 
ings. Then  as  regards  the  appellant,  if  we  are 
to  consider  this  Corporation  in  existence,  he 
477*]  must  *patiently  await  the  lapse  of 
twenty  years,  before  he  can  have  any  remedy. 
I  say,  in  the  words  of  Lord  Mansfield  (3  Burr., 
#70),  "without  an  express  authority,  so  strong 
as  not  to  to  be  gotten  over,  we  ought  not  to 
determine  a  case  so  much  against  reason." 

In  point  of  good  sense,  this  Corporation  was 
dissolved,  within  the  meaning  and  intent  of 
the  Act,  as  regards  creditors,  when  it  ceased 
to  own  any  property,  real  or  personal,  and 
when  it  ceased,  for  such  a  space  of  time,  from 
doing  any  one  act  manifesting  an  intention  to 
resume  their  corporate  functions.  The  end, 
being  and  design  of  the  Corporation  were  com- 
pletely determined  ;  and  if  even  it  had  the 
capacity  to  reorganize  and  reinvigorate  itself, 
the  case  has  happened,  when,  as  relates  to  its 
creditors,  it  is  dissolved. 

If  I  am  right,  thus  far,  then,  by  the  7th  sec- 
tion of  the  Statute,  the  persons  composing  the 
Company,  at  the  time  of  its  dissolution,  are 
individually  responsible,  to  the  extent  of  their 
respective  shares,  for  the  debts  then  due,  and 
owing,  by  the  Company. 

With  respect  to  the  period  of  dissolution,  it 
874 


appears  to  me,  that  we  may  safely  say,  it  hap- 
pened Feb  1,  1818,  when  all  the  property  of 
the  Company  was  sold  ;  for,  since  that  time, 
no  corporate  act  has  been  done. 

The  next  question  is,  how  far  the  resolution 
of  Nov.  3,  1817,  discharged  those  of  the 
respondents  who  have  complied  with  its 
terms,  from  any  further  liability  to  the  appel- 
lant. That  resolution  gives  the  stockholders 
the  privilege  of  forfeiting  their  stock,  by  pay- 
ing thirty  per  cent,  with  costs,  on  or  before  the 
1st  of  Dec.  following.  It  appears,  in  the  body 
of  the  resolution,  that  the  appellant  protested 
against  it,  as  it  would  not  pay  the  debts  of  the 
factory.  The  evidence  places  it  beyond  all 
doubt,  that  the  debt  due  to  the  appellant,  who 
is  the  only  creditor  of  the  Company,  will  be 
partially  paid  only,  if  that  resolution  has  the 
effect  intended  by  it.  A  large  balance  will  be 
irrecoverably  lost. 

Now,  could  the  Trustees  pass  a  by-law,  hav- 
ing the  effect  to  deprive  a  creditor  of  the  Com- 
pany of  his  only  means  of  satisfaction,  by  a 
resort  to  the  stockholders  ratably,  until  his 
debt  was  paid?  I  answer,  without  hesitation, 
that  such  *a  by-law,  or  resolution,  is  [*478 
utterly  inoperative.  It  is  an  attempt  to  get  rid 
of  a  responsibility  which  the  law  and  common 
justice  imposed  on  them  ;  the  Trustees  who 
assented  to  this  resolution -must  have  known, 
at  the  time,  from  the  report  of  their  commit- 
tees, and  the  state  of  their  affairs,  that  thirty 
per  cent,  was  inadequate  to  pay  the  appellant. 
The  Trustees  had  antecedently  made  calls  to 
the  amount  of  fifty  per  cent.;  and  Aug.  18, 
1817,  the  appellant  had  assented  to  a  resolution 
that  on  payment  of  all  the  arrears  of  calls 
(which,  in  fact,  then  amounted  to  fifty  per 
cent.),  with  costs,  the  prosecutions  should 
cease,  and  no  proceeding  should  be  had  against 
any  subscriber,  other  than  by  way  of  forfeit- 
ure. These  calls  had  been  made  expressly  to 
satisfy  the  appellant's  debt  ;  and  on  Nov.  3, 
we  find  the  same  Trustees,  who  were  them- 
selves interested  in  the  question,  discharging 
the  stockholders,  on  payment  of  thirty  per 
cent.,  conscious,  at  the  time,  that  the  appel- 
lant must  go  unpaid  forever. 

I  do  not  stop  to  inquire  by  what  means  this 
resolution  was  obtained.  I  pronounce  it  to  be 
against  the  fundamental  principles  of  law  and 
equity,  legally  fraudulent,  and  therefore  void 
and  inoperative. 

It  is  argued  that  the  appellant  never  gave 
public  notice  of  his  dissent  to  the  resolution  ; 
that  the  thirty  per  cent,  had  been  paid  by  sev- 
eral of  the  respondents,  on  the  faith  of  the  res- 
olution, which  was  published  in  the  papers  ; 
and  that  the  silence  of  the  appellant  ought  to 
preclude  him  from  now  objecting  to  the  reso- 
lution. 

There  are  several  answers  to  this  objection. 
I  agree  with  the  appellant's  counsel  that  those 
who  paid  ought  to  have  ascertained  the  fact 
that  the  appellant  assented  to  a  measure  which 
was  to  deprive  him  of  a  great  part  of  his  debt; 
but  how  are  those  respondents  prejudiced  by 
the  act  of  paying  the  thirty  ^w  cent.?  For  if 
they  are  not  injured  in  their  rights  by  the  pay- 
ment, they  cannot  object  to  the  want  of 
notice.  Do  they  mean  to  say  they  would  not 
have  paid  had  they  known  that  the  appellant 
objected  to  the  resolution?  Then  they  would 
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have  been  responsible,  as  stockholders,  under 
the  provisions  of  the  Act.  The  payment  goes 
to  diminish  the  amount  which  they  then 
479*J  would  have  *been  compelled  to  pay. 
So  that  the  payment  does  not  in  the  least 
prejudice  them.  Whether  there  was  notice  or 
no  notice,  therefore,  their  situations  are  not 
altered.  But  as  to  the  fact  of  notice,  the 
appellant's  dissent  was  embodied  in  the  resolu- 
tion, and  none  of  the  respondents  could  have 
been  ignorant  of  it,  if  they  saw  the  resolution. 
All  the  stockholders  lived  in  and  near  Pough- 
keepsie  ;  many  of  them  had  personal  inter- 
views with  the  Trustees,  and  it  is  inconceiv- 
able that  they  should  have  been  ignorant  of  so 
important  a  fact.  Again  ;  the  Trustees  were 
the  agents  of  the  stockholders,  and  it  is  a  fixed 
principle,  that  notice  to  an  agent  is  notice  to 
the  principal. 

The  next  point  is,  whether  the  appellant 
has  ratified  the  resolution  of  Nov.  3,  1817,  by 
his  acceptance  of  money  from  the  Treasurer 
of  the  Company,  received  under  that  resolu- 
tion, or  rather,  by  his  being  present  at  the 
meeting  of  the  Trustees,  Dec.  1,  1817,  when  it 
was  resolved  that  the  attorney  of  the  Company 
should  apply  the  funds  he  had  in  hand  to  the 
credit  of  the  note  given  by  Bloom  and  others 
to  the  Manhattan  Bank,  in  consequence  of 
their  indorsing  the  appellant's  note  for  $10,000. 
It  has  been  said  that  this  resolution  was 
passed  on  the  day  the  moneys  were  payable 
under  the  resolution  of  Nov.  3  ;  and  that  it 
was  passed  with  a  view  to  these  very  funds  ; 
the  appellant  being  present,  and  concurring  in 
the  resolution,  and  observing  that  payment  on 
that  note  was  as  good  to  him  as  payment  by 
the  members  on  their  stock.  This  has  been 
pronounced  a  strong  ratification  of  the  resolu- 
tion ;  and  that  as  the  appellant  availed  him- 
self of  the  fruits  of  it,  he  could  not,  in  good 
faith,  now  object,  not  having  dissented  from 
the  application  of  the  money.  It  has  been 
also  said  that  he  should  have  made  his  dissent 
as  public  as  the  resolution,  and  have  abstained 
from  particular  and  pointed  participation  in  its 
results.  His  concurrence  in  a  resolution  of 
Dec.  26,  1817,  directing  suits  to  be  brought 
against  such  persons  as  had  not  complied  with 
the  resolution  of  Nov.  3,  has,  also,  been  con- 
sidered a  conclusive  ratification  of  that  resolu- 
tion. 

It  is  with  the  utmost  deference  to  the 
48O*]  learned  Chancellor  *that  I  dissent  from 
this  reasoning.  The  appellant  had,  in  vain, 
protested  against  the  resolution  of  Nov.  3.  It 
would  have  been  a  work  of  supererogation  to 
have  repeated  his  protest  and  dissent,  to  reso- 
lutions growing  out  of,  and  bottomed  on  that 
resolution.  Besides,  he  was  not  dealing  with 
the  stockholders,  and  his  not  dissenting  from 
the  subsequent  resolutions  would  havo  no 
effect  upon  their  conduct.  Silence,  unless 
when  a  person  is  bound  to  speak,  and  when 
silence  would  mislead,  can'  never  have  the 
effect  attributed  to  the  appellant's  conduct.  It 
would,  in  my  judgment,  be  carrying  the  prin- 
ciple of  ratification  to  its  utmost  limits,  to  say 
that  the  appellant,  after  his  vehement  and  sol- 
emn protest  against  the  original  resolution, 
ceased  his  opposition  when  he  saw  the  Trust- 
ees following  up  that  resolution.  I  cannot 
consider  the  appellant's  negative  conduct  on 
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the  occasions  referred  to,  as  a  ratification  of 
the  unjust  resolution  of  Nov.  3. 

The  next  point  is,  as  to  the  effect  of  the  res- 
olution of  Aug.  18, 1817,  as  to'those  who  com- 
plied with  its  terms,  and  as  to  such  of  the 
stockholders  who  did  not  comply  with  them. 
First,  as  to  those  who  did  comply  with  its 
terms,  the  appellant  being  present,  and  con- 
senting to  that  resolution,  I  concur  in  opinion 
with  the  Chancellor  that  he  was  bound.  It 
was  in  the  nature  of  a  contract,  and  is  free 
from  any  objection  of  compromising  the 
rights  of  third  persons  and  creditors.  Two 
of  the  respondents  only  have  paid  the  fifty  per 
cent.,  namely  :  Martin  Hoffman  and  James 
Reynolds.  Hoffman  paid  the  fifty  per  cent. 
Jan.  17,  1818,  and  James  Reynolds  paid  the 
fifty  per  cent.  Jan.  15,  1818.  There  had  been 
a  lapse  of  some  time  between  the  payments 
and  the  passing  of  the  resolution  ;  but  the  pay- 
ments were  made  before  the  sale  of  the  factory 
on  execution,  and  the  resolution  had  not  been 
rescinded,  nor  had  these  respondents  been 
forewarned  not  to  make  the  payments.  Under 
these  circumstances,  I  incline  to  the  opinion 
that  Martin  Hoffman  and  James  Reynolds  can- 
not be  considered  any  further  responsible. 
But  I  do  not  think  the"  other  respondents  can 
take  any  benefit  under  that  resolution.  They 
have  never  complied  with  it ;  the  appellant's 
assent  was  undoubtedly  given,  with  the  view 
of  immediately  Realizing  the  amount  [*481 
which  a  compliance  with  that  resolution 
would  have  produced.  To  say  that  he  is  now 
bound  by  an  offer,  made  under  a  different 
state  of  things,  after  a  total  wreck  of  all  the 
property  of  the  Company,  in  which  the  appel- 
lant was  so  largely  interested,  would  be  unrea- 
sonable and  inequitable.  The  offer  was  made, 
and  the  respondents,  except  Hoffman  and 
Reynolds,  refused  to  comply  with  it.  How, 
then,  can  the  respondents,  after  such  a  lapse 
of  time,  claim  the  benefit  of  this  offer,  as  a 
contract,  when  they  rejected  the  offer  ?  The 
appellant  might  have  very  good  reasons  for 
making  a  large  sacrifice  upon  the  debt  due 
him.  He  was  willing  to  do  so,  upon  prompt 
payment  of  the  fifty  per  cent.  No  court  has  a 
right  to  say  to  him  that  he  shall  adhere  to  his 
proposition,  which  was  rejected  by  the'  re- 
spondents. There  would  be  no  reciprocity  in 
this,  and  I  am  entirely  satisfied  that  we  can- 
not, and  ought  not,  to  consider  it  as  an  exist- 
ing contract. 

It  has  been  urged  that  the  appellant  was 
guilty  of  fraudulent  representations,  as  to  the 
value  of  the  property  he  sold,  and  the  profit- 
able nature  of  the  business  he  was  carrying 
on,  so  that  the  respondents  ought  not,  in 
equity,  to  be  bound  by  their  subscriptions. 
The  charge  is  so  destitute  of  foundation  that 
it  does  not  deserve  a  serious  refutation.  The 
facts  show  that  there  was  much  examination 
and  deliberation,  on  the  part  of  the  Company, 
before  the  purchase  was  concluded  ;  and  al- 
though subsequent  events  proved  that  the 
appellant  miscalculated  as  to  profits,  this  was 
to  be  attributed  to  a  change  in  political  events, 
and  not  to  any  fraudulent  design  to  deceive  or 
misrepresent. 

It  is,  also,  contended  that  such  of  the  re- 
spondents as  subscribed  to  the  stock  of  the 
Company,  under  a  promise  by  the  appellant 
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that  he  would  take  it  off  their  hands,  must  be 
considered,  at  their  election,  as  holding  the 
same  as  trustees  for  him,  and  are,  therefore, 
not  bound  to  make  contribution. 

It  cannot  be  doubted,  that  if  any  of  the 
respondents  have  become  subscribers  in  be- 
half of  the  appellant,  and  have  merely  lent 
their  names  to  accommodate  him,  without  in- 
tending to  have  any  interest  in  the  concern, 
they  ought  not  to  be  holdeu  to  contribution. 
482*]  On  the  other  hand,  if  *any  of  them 
have  subscribed,  under  a  general  assurance 
from  the  appellant  that  he  would  take  the 
stock  off  their  hands,  if  they  should  require 
it,  and  they  have  gone  on  acting  as  stock- 
holders, until  the  affairs  of  the  Company  have 
become  bad,  and  then  require  a  fulfillment  of 
the  assurance;  they  can  have  no  right,  'either 
in  law  or  in  equity,  to  an  exoneratiyn  from 
contribution. 

It  will  be,  at  once,  seen,  that  there  would 
be  no  mutuality  or  reciprocity  in  such  a  bar- 
gain. If  the  concern  was  profitable,  then 
they  would  hold  on  upon  their  shares  ;  if  un- 
profitable, or  disastrous,  then  they  would 
throw  the  loss  upon  the  appellant.  They 
would  thus  make  him  run  the  risk  of  all  the 
losses,  whilst  they  took  the  chance  of  all  the 
profits.  There  is  one  decisive  test.  Those  of 
the  stockholders  who  paid  the  calls  out  of 
their  own  pockets,  are  entirely  precluded 
from  setting  up  any  such  promise  or  assur- 
ance ;  and  with  regard  to  them,  we  must  say 
that  they  are  concluded.  They  have  evinced, 
by  their  acts,  that  they  hold  the  stock  in  their 
own  rights,  and  not  as  Trustees  for  the  ap- 
pellant. As  to  them,  we  are  bound  to  con- 
sider the  appellant's  assurances  as  merely  de- 
noting his  confidence  in  the  success  of  the 
institution.  These  observations  apply  to 
George  Bloom,  Albert  Cocks,  Derick  B.  Stock- 
holm, Leonard  Davis,  John  Nelson,  Abiel  G. 
Thompson,  Elizabeth  Tappen,  Daniel  Hoff- 
man and  Benjamin  H.  Conklin,  and  to  such 
of  the  respondents  as  have  suffered  the  bill  to 
be  taken  pro  confesso  ;  and  also  to  Peter  Ack- 
erman  and  Catharine  R.  Livingston,  who  have 
entered  into  a  stipulation  that  their  cases  shall 
abide  the  decision  with  respect  to  others,  in 
the  same  condition  as  themselves. 

Having  already  expressed  an  opinion  that 
Martin  Hoffman  and  James  Reynolds  are  ex- 
onerated, in  consequence  of  their  compliance 
with  the  resolution  of  Aug.  18,  1817,  the  par- 
ticular cases  of  John  E.  Pells  and  Daniel 
Coolidge  require  to  be  considered. 

Pells  was  not  an  original  subscriber.  He 
purchased  ten  shares  of  Joseph  H.  Cunning- 
ham. These  shares,  at  the  time  of  the  pur- 
chase, had  been  paid  up  in  full.  He  received 
scrip  for  them,  with  an  indorsement  by  the 
Treasurer  that  they  were  paid  in  full.  I  can 
483*]  perceive  no  principle  on  *which  he 
can  be  charged.  If  even  there  could  be  any 
doubt  in  such  a  case,  with  respect  to  creditors 
who  have  no  concern  in  the  institution,  there 
can  be  none  in  this  case,  for  the  appellant  has 
been  benefited  by  this  very  payment.  Pells 
is,  therefore,  entitled  to  be  dismissed  from  the 
cause. 

With  respect  to  Daniel  Coolidge,  he  asserts 
and  proves  that  he  subscribed  for  twenty 
shares,  under  an  assurance  from  the  appel- 
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lant  that  he  should  be  at  liberty  to  pay  for  his 
stock  or  not,  as  he  chose,  and  that  the  appel- 
lant would  at  any  time  take  it  back,  if  he 
should  not  be  desirous  of  keeping  it.  Cool- 
idge admits  that  he  paid  $5  on  each  share, 
under  the  call  of  Mar.  7,  1815,  and  it  appears 
that  he  was  appointed,  and  acted,  as  Secretary 
of  the  Company.  Dec.  1,  1817,  he  made  a 
formal  tender  of  his  scrip  to  the  appellant. 

I  can  see  no  difference  between  this  case 
and  those  of  the  respondents  who  went  on 
paying  other  calls,  and  who  availed  themseves 
of  the  resolution  of  Nov.  3.  The  payment  by 
Coolidge,  out  of  his  own  funds,  of  the  call  of 
Mar.  7,  1815.  his  acting  as  one  of  the  Com- 
pany, and  his  retaining  his  stock  until  the 
affairs  of  the  Company  were  desperate,  mani- 
fest a  willingness  to  be  a  stockholder,  if  the 
undertaking  turned  out  prosperously,  but,  if 
otherwise,  not. 

It  has  been  asserted  that  Crosby  and  Cocks 
are  creditors  of  the  appellant,  and  have  a  set- 
off  against  him,  and  that  these  demands 
ought  to  be  deducted  from  the  amount  whjch 
they  may  be  required  to  pay  in  this  case.  It 
seems  to  me  equitable  that  such  deductions 
should  be  made,  if  their  respective  demands 
are  susceptible  of  adjustment  before  a  master; 
for  although  the  respondents  are  jointly  sued, 
they  are  individually,  and  not  jointly,  liable 
to  the  appellant. 

The  respondents'  counsel  has  strenuously 
insisted  that  the  only  responsibility  assumed 
by  the  subscription  was  a  right,  at  the  election 
of  the  subscribers,  to  forfeit  their  shares,  with 
all  previous  payments  made  thereon  ;  and  this 
opinion  is  founded  on  the  decision  in  this 
court,  in  the  case  of  Jenkins  v.  I  he  Union 
Turnpike  Co.,  1  Cai.  Cas.,  86.  In  a  suit  by 
the  Dutchess  Cotton  Manufactory  v.  Dams,  14 
*  Johns.,  244,  which  was  an  action  [*484 
on  the  subscription  paper  in  this  case,  the- 
Supreme  Court  had  occasion  to  review  all 
the  cases  ;  and  that  court  entertained  no  doubt 
of  the  liability  of  the  stockholders,  in  an  ac- 
tion brought  to  enforce  the  calls.  I  need  not 
now  attempt  to  support  the  correctness  of  that 
decision,  because,  if  the  Corporation  is  dis- 
solved, and  if  the  resolution  of  Nov.  8  is  void, 
the  respondents  were  stockholders  when  the 
Corporation  became  dissolved,  and  then  the 
Statute  expressly  renders  them  liable  to  cred- 
itors to  the  amount  of  their  stock. 

If,  however,  the  Corporation  was  not  dis- 
solved, I  have  no  doubt,  that  upon  the  prin- 
ciples of  the  case  of  Dr.  Salmon  v.  Tfie  Ham- 
borough  Co.,  1  Cas.  in  Ch.,  204,  and  in  1  Kyd 
on  Corp.,  273,  the  appellant  would  be  entitled 
to  a  decree  in  his  favor.  I  forbear  going  into 
that  case,  for  I  do  not  feel  that  it  is  necessary. 
The  court  intimated,  on  the  argument,  that 
we  should  not  sustain  the  question  on  this 
appeal,  what  was  the  amount  due  to  the  ap- 
pellant from  the  Company,  as  the  Chancellor 
had  not  considered  that  point. 

The  result  of  my  opinion  is,  that  the  decree 
complained  of  be  reversed  ;  that  the  cause  be 
remitted  to  the  Court  of  Chancery,  with  direc 
tions  to  enter  a  decree,  declaring  all  the  res- 
pondents except  Martin  Hoffman,  James 
Reynolds  and  John  E.  Pells,  liable,  individu- 
ally, to  the  extent  of  their  respective  shares  of 
stock  in  the  said  Company,  and  no  further,  to 
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pay  the  appellant's  debt ;  but  that  the  pay- 
ments made  by  the  respondents  on  their  stock, 
shall  be  deemed  so  far  to  have  diminished 
their  liability  ;  and  as  respects  Martin  Hoff- 
man, James  Reynolds  and  John  E.  Pells,  that 
the  bill  be  dismissed,  and  that  they  be  paid 
their  costs  incurred  in  the  court  below. 

YATES  and  VAN  NESS,  JJ.,  concurred. 

PLATT,  J.,  being  related  to  one  of  the  par- 
ties, declined  giving  any  opinion. 

485*]  *WOODWORTH,  J.,  not  having  heard 
the  argument,  gave  no  opinion. 

The  rest  of  the  court  (AUSTIN,  Senator,  dis- 
senting) concurring  in  the  opinion  of  the 
Chief  Justice,  it  was,  thereupon,  ordered,  ad- 
judged and  decreed  that  the  decretal  order  of 
the  Court  of  Chancery  be  reversed,  and  that 
the  cause  be  remitted  to  the  Court  of  Chan- 
cery; and  that  that  court  enter  a  decree  against 
all  of  the  above-named  respondents,  excepting 
Martin  Hoffman,  James  Reynolds  and  John 
E.  Pells.  That  the  said  respondents  respect- 
ively pay  to  the  appellant,  towards  the  dis- 
charge of  his  debt  against  The  Dutchess  Cot- 
ton Manufactory,  the  amount  of  their  respect- 
ive shares  of  stock  of  $100,  on  each  share,  or 
so  much  thereof  as  may  be  necessary  to  pay 
the  appellant's  debt,  when  ascertained,  to  wit : 
•George  Bloom,  thirty  shares ;  Cyrenus  Crosby, 
fifty  shares  ;  Robert  Forrest,  ten  shares  ;  Peter 
Ackerman,  ten  shares :  Albert  Cocks,  ten 
shares ;  Nathan  Myers  and  Nathaniel  Ferris, 
twenty  shares;  Daniel  Coolidge,  twenty  shares; 
Derick  B.  Stockholm,  ten  shares ;  Leonard 
Davis,  thirty  shares ;  John  Nelson,  ten  shares ; 
George  Booth,  thirty  shares  ;  Samuel  8.  How- 
ard, five  shares ;  Abiel  G.  Thompson,  twenty 
shares  ;  Daniel  Hoffman,  ten  shares  ;  Benja- 
min H.  Conklin,  thirteen  shares ;  Elizabeth 
Tappen,  ten  shares  ;  Catharine  R.  Livingston, 
ten  shares  ;  and  Jeremiah  Wintringham,  ten 
shares  ;  and  that  they  jointly  pay  to  the  ap- 
pellant his  costs  in  the  Court  of  Chancery ; 
but  from  the  amount  of  the  said  several  sums 
to  be  paid  by  the  respondents  aforesaid,  there 
is  to  be  deducted  such  amount  as  appears  by 
the  pleadings  and  proofs  to  have  been  paid  by 
them  respectively  upon  their  respective  shares 
of  stock  in  the  said  Company  ;  and  if  it  shall 
appear  that  the  said  Cyrenus  Crosby  and 
Albert  Cocks,  or  either  of  them,  are  creditors 
of  the  appellant,  as  they  have  asserted,  and 
have  demands  which  ought  in  justice  to  be 
set  off  towards  the  demands  of  the  appellant 
•against  them  respectively,  and  which  are  sus- 
ceptible of  adjustment  before  a  master,'  such 
set-off  is  to  be  made  in  their  favor  ;  and  it  is 
further  ordered,  adjudged  and  decreed  that 
the  appellant's  bill  be  dismissed  as  to  Martin 
486*]  Hoffman,  James  Reynolds  *and  John 
E.  Pells,  and  that  he  pay  to  them  thteir  costs 
in  the  court  below  ;  and  that  the  several  parts 
of  this  decree  be  enforced  according  to  the 
practice  of  the  Court  of  Chancery: 

S.  C.— 20  Johns.,  669. 

Distinguished— 7  Johns.  Ch.,  225 ;  4  Edw.,  138. 

Cited  in— 6  Cow.,  220 :  8  Cow.,  391 :  8  Wend.,  654  ; 
23  Wend.,  257;  24  Wend.,  479;  2  Den.,  398;  Hopk., 
304;  7  Paige,  579;  17  N.  Y.,  96;  18  N.  Y.,  211;  25  N. 
Y.,  221;  27  N.  Y.,  397;  59  N.  Y.,  109,  553 ;  79  N.  Y., 
408;  80  N.  Y.,  224,  386 ;  ILans.,  383;  12  Hun,  266;  4 
Barb.,  118 ;  17  Barb.,  131,  574 ;  33  Barb.,  584 ;  38  Barb.. 
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GEORGE  B.  EVERTSON,  Appellant, 

v. 

GEORGE  BOOTH,  RICHARD  BOOTH 
JABISH  BOSWORTH,  AND  GEORGE 
MERKLE,  Respondents. 

Rights  of  Creditors— One  Having  Lien  on  Two 
Funds,  AnOtJier  Creditor  Having  Lien  on  One 
of  Same  Funds — Assignment  of  Bond  and 
Mortgage — Guaranty  of,  by  Mortgagee — Addi- 
tional Security,  from  Mortgagor — Effect  of— 
Duty  of  Subsequent  Creditor,  who  Wis}ies  to 
Compel  Mortgagee,  or  his  Assignees,  to  Resort 
to  Mortgage  for  Payment. 

Where  a  creditor  has  a  lien  on  two  funds  out  of 
which  he  can  satisfy  his  debt,  and  a  subsequent 
creditor  has  a  lien  on  one  of  the  funds  only,  the 
first  creditor  must  resort  to  the  fund  which  the 
second  creditor  cannot  touch,  in  order  that  the 
second  creditor  may  avail  himself  of  his  only  secu- 
rity ;  provided  it  may  be  done  without  injury  to  the 
prior  creditor,  or  impairing  his  rights.  But  where 
the  sufficiency  of  the  fund  to  which  the  junior 
creditor  cannot  resort  is  doubtful,  or  the  prior 
creditor  refuses  to  run  the  hazard  of  obtaining  sat- 
isfaction of  his  debt  out  of  that  fund,  equity  will 
not  take  from  him  any  part  of  his  security,  until 
his  debt  is  paid. 

A  mortgagee  who  has  assigned  the  bond  and 
mortgage,  and  guarantied  the  payment  of  the  prin- 
cipal and  interest,  may  take  additional  security 
from  the  mortgagor,  in  his  own  name,  which  will 
inure  to  the  benefit  of  the  assignees  of  the  mort- 
gage, though  they  were  ignorant  of  its  being  taken  ; 
and  the  mortgagee  may  avail  himself  of  this  addi- 
tional security  until  he  is  indemnified  against  all 
responsibility  under  his  guaranty. 

A  subsequent  creditor  who  is  desirous  to  compel 
the  mortgagee,  or  his  assignees,  to  resort  to  the 
mortgage  security  for  payment  of  the  debt,  must 
make  the  assignees  parties  to  a  bill  filed  for  that 
purpose ;  for  a  sale  of  the  mortgaged  premises,  in 
order  to  ascertain  the  sufficiency  of  that  security, 
could  not  be  decreed,  unless  the  assignees  were 
made  parties.  A  bill  against  the  mortgagee  alone 
is  not  adapted  to  such  a  case. 

Citations-2  Atk.,  446 ;  1  H.  Bl.,  150;  4  Johns.  Ch., 
132. 

A  PPEAL  from  the  Court  of  Chancery. 
J\. 

The  respondents,  Sept.  29,  1820,  filed  their 
bill  in  the  Court  of  Chancery  against  the 
appellant  and  the  President  and  Directors  of 
the  Middle  District  Bank.  It  appeared  that 
in  Nov.,  1817,  G.  Booth,  being  indebted  to 
the  appellant  in  the  sum  of  $6,000,  gave  a 
bond  to  him  for  that  amount,  payable  in  five 
annual  installments,  the  first  May  1,  1819,  and 
the  others  May  1  in  the  four  succeeding  years, 
with  interest,  payable  half-yearly ;  and  to 
secure  this  bond,  G.  B.  executed  a  mortgage 
to  the  appellant,  of  four  acres  of  land  in 
Poughkeepsie,  on  which  were  a  dwelling- 
house,  a  woolen  manufactory,  shops  and  out- 


NOTE.— Debtor  and  creditor— One  creditor  having 
resort  to  two  securities— Compelling  election. 

If  one  creditor  has  two  funds  or  securities  to 
which  he  can  resort,  and  another  creditor  can  resort 
to  one  of  these  only,  equity  will,  in  general,  compel 
the  former  to  resort  to  that  to  which  the  latter  can- 
not. Taylor  v.  Dodd,  58  N.  Y.,  335,  350 ;  Besley  v. 
Lawrence,  11  Paige,  581;  Hawley  v.  Mancius,  7 
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houses.  There  was  a  prior  mortgage  of  the 
same  premises  by  G.  B.  to  the  State,  to  secure 
the  sum  of  f5,000,  and  on  which  mortgage,  as 
was  alleged,  there  was  due,  at  the  time  of  the 
decree  in  the  cause,  $7,230.18,  which,  together 
487*]  with  the  *principal  and  interest  due 
on  the  mortgage  to  the  appellant,  made  the 
total  amount  for  which  the  premises  were 
charged,  $14,175.18.  The  bill  alleged  that 
the  mortgaged  premises  were  worth  $20,000, 
and  .that  after  satisfying  the  prior  mortgage, 
they  were  ample  security  for  the  debt  due  to 
the  appellant.  About  May  23,  1819,  G.  B. 
made  a  promissory  note  for  $1,400,  payable  at 
the  Middle  District  Bank,  sixty  days  after 
date,  and  which  was  indorsed  by  the  other 
respondents,  severally,  and  by  the  appellant, 
who  was  the  last  indorser.  This  note  was 
protested  for  non-payment,  and  the  several 
indorsers  became  liable,  respectively,  in  the 
order  in  which  their  names  were  indorsed. 
The  appellant,  April  16,  1819,  indorsed  G.  B.'s 
note  for  $440,  payable  in  sixty  days,  which 
was  also  discounted  for  the  benefit  of  G.  B., 
and  afterwards  protested  for  non-payment. 
In  Nov.,  1817,  the  appellant  assigned  the 
bond  and  mortgage  of  G.  B.  to  the  executors 
of  N.  Evertson,  and  guaranteed  the  payment 
of  the  principal  and  interest.  The  Middle 
District  Bank  sued  the  indorsers  of  the  note 
for  $1,400,  and  obtained  judgments  against  R. 
B.  and  G.  M.,  and  issued  executions  against 
their  property. 

May  27,  1819,  G.  B.  executed  a  bond  and 
warrant  of  attorney  to  the  appellant,  in  the 
penalty  of  $15,000,  conditioned  to  pay  $7,940, 
with  interest,  on  which  a  judgment  was  en- 
tered up  in  the  Court  of  C.  P.  of  Dutchess 
Co.,  on  the  same  day.  A  specification  was 
filed,  pursuant  to  the  Act,  stating  the  consid- 
eration to  be  for  cash  lent,  $3,000,  and  for 
wool  sold,  $3,000,  included  in  the  bond  and 
mortgage,  and  that  G.  B.  E.,  the  appellant, 
had  indorsed  two  notes  for  G.  B.,  discounted 
and  held  by  the  Middle  District  Bank,  one 
supposed  to  be  for  $1,500,  and  the  other  for 
$440.  The  appellant  issued  a  fieri  facias  on 
this  judgment,  returnable  in  June,  1819,  on 
which  the  personal  property  of  G.  B.  was  sold 
by  the  sheriff,  at  auction,  for  $3,157.56,  of 
which  the  appellant  received  $1,657.56,  and 
there  remained  in  the  hands  of  the  sheriff,  or 
under  his  control,  $1,500.  It  appeared  that 
the  other  respondents  had  no  agency  in  pro- 
curing G.  B.  to  give  the  bond  and  warrant  of 
488*J  ^attorney  to  the  appellant,  and  had  no 
knowledge  of  it.  The  bill  prayed  that  G.  B. 
E.,  the  appellant,  might  be  enjoined  from 
receiving  of  the  sheriff  the  $1,500  in  his 
hands  ;  and  that  the  same  be  directed  to  be 
paid  over  to  the  Middle  District  Bank,  in  pay- 
ment of  the  claim  of  the  Bank  against  R.  B., 
J.  B.  and  G.  M.,  respondents,  indorsers  of  the 


note  for  $1,400  ;  or  that  the  appellant  be  de- 
creed to  satisfy  the  Middle  District  Bank  for 
all  the  damages  and  costs  which  can  be  legal- 
ly claimed  against  the  said  indorsers  by  the 
Bank  ;  and  that  the  Bank  may  be  enjoined 
from  further  prosecuting  their  suits  against 
the  indorsers,  and  for  general  relief,  &c. 

The  answer  of  G.  B.  E.,  the  appellant, 
denied  that  the  mortgaged  premises  were 
worth  $20,000.  but,  on  the  contrary,  that  they 
were  not  worth  the  amount  due  on  the  two- 
mortgages,  as  the  interest  on  the  first  mort- 
gage remained  unpaid.  That  at  the  time  of 
taking  the  mortgage,  the  appellant  did  not 
consider  it  as  adequate  security,  and  the 
respondent,  G.  Booth,  agreed  to  procure,  by 
way  of  further  security,  a  policy  of  insurance 
against  fire,  on  the  buildings  and  factory,  and 
assign  the  same  to  the  appellant ;  and  that  G. 
B.  accordingly,  obtained  a  policy  of  insurance 
dated  Dec.  5,  1816,  for  one  year,  but  neglected 
to  have  the  same  renewed.  He  denied,  also, 
that  the  bond  and  warrant  executed  by  G.  B. 
to  him,  were  upon  any  trust  for  the  respond- 
ents, but  were  solely  for  the  security  of  the 
appellant ;  and  that  neither  the  Middle  Dis- 
trict Bank  nor  the  indorsers  of  the  note  for 
$1,400,  had  any  yiterest  whatever  in  the  judg- 
ment. 

The  Middle  District  Bank,  also,  put  in  their 
separate  answer,  and  a  motion  was  made  to 
dissolve  the  injunction,  which  was  denied, 
with  liberty  to  the  plaintiffs  (respondents)  to 
apply  for  an  order  to  have  the  money  in  the 
sheriff's  hands  brought  into  the  Court  of  Chan- 
cery, to  abide  the  event  of  the  suit ;  and  the 
money  was,  accordingly,  brought  into  the 
court,  pursuant  to  an  order  for  that  purpose. 

Proofs  were  taken,  by  the  parties,  and  the 
cause  brought  to  a  hearing,  when  the  Chan- 
cellor, Aug.  20,  pronounced  the  following 
decree : 

*"  This  cause  having  been  brought  [*48O 
to  a  hearing  by  consent,  upon  the  pleadings 
and  proofs,  and  submitted  by  Mr.  Philo  Rug- 
gles,  counsel  for  the  plaintiffs,  and  Mr.  Jame* 
Tallmadge,  Jr.,  counsel  for  the  defendant,  and 
the  said  pleadings  and  proofs  being  read  and 
duly  considered,  it  is  declared  that  the  bond 
and  warrant  of  attorney  in  the  pleadings  men- 
tioned, for  $7,940,  were  given,  as  well  to 
secure  the  amount  of  a  certain  note  in  the 
pleadings  mentioned,  given  by  the  plaintiff, 
George  "Booth,  and  indorsed  by  the  defendant 
for  $440,  and  the  amount  of  another  note  in 
the  pleadings  also  mentioned,  given  by  the 
plaintiff,  George  Booth,  and  indorsed  by  the 
other  three  plaintiffs,  and  by  the  defendant, 
for  $1,400,  as  to  secure  the  amount  of  a  bond, 
conditioned  to  pay  $6,000,  as  in  the  pleadings 
is  also  mentioned  ;  and  that  the  proceeds  of 
the  judgment  entered  in  pursuance  of  the  said 
bond  arAl  warrant  of  attorney,  in  favor  of  the 


Johns.  Ch.,  174 ;  Geller  v.  Hoyt,  7  How.  Pr..  365 ; 
Lloyd  v.  Galbraith,  32  Pa.  St.,  103 ;  Warren  v.  War- 
ren 30  Vt.,  530 ;  Levigert  v.  Bank  of  K'y,  17  B.  Hon., 
268 ;  Reilly  v.  Mayer,  13  M.  J.  Eg.  (1  Beas.)  55 ;  Apple- 
gate  v.  Mason,  13  Ind.,  75;  Davis  v.  Walker,  51 
Miss..  659 ;  Ingalls  v.  Morgan  10  N.  Y.,  178  ;  Ross  v. 
Duggan,  5  Col,  85. 

The  one  lien  must  be  shown  to  be  sufficient 
before  the  creditor  having  two  liens  can  be  com- 
pelled to  resort  to  it.  Coker  v.  Shropshire,  59  Ala., 
542.  See  Galloway  v.  Peoples  Bank,  54  Ga.,  572. 

Rule  not  applied  where  one  lien  was  upon  a  home- 
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stead.  McArthurv.  Martin,  23  Minn.,  74.  See,  also, 
Lee  v.  Gregory,  12  Neb.,  282 ;  Leib  v.  Stribling,  51 
Md.,  285;  Prout  v.  Lomer,  79  111.,  331;  Taylors' Ap- 
peal, 81  Pa.  St.,  460 ;  Thayer  v.  Daniels.  113  Mass., 
129;  Newbold  v.  Newbold,  1  Del.  Ch.  310:  York 
&c.  Co.  v.  Jersey  Co.,  Hopk.,460. 

The  general  rule  will  not  be  applied  to  work 
injustice.  See  Hunnirhan  v.  Skillman,33  Barb.,  378  ; 
McCormack's  Appeal,  57  Pa.  St.,  54;  Woolcocks  v. 
Hart,  1  Paige,  185;  Morrison  v.  Kurtz,  15  111,  193;: 
Behn  v.  Young,  21  Ga.,  207. 

See,  generally,  1  Story  Eq.  Jur.  (12th  Ed.)  p.  492. 

JOHNS.  REP.,  19. 


1822 


EVEKTSON  v.  BOOTH. 


489 


defendant,  against  the  plaintiff,  George  Booth, 
in  the  pleadings  also  mentioned,  ought,  in 
equity,  to  be  applied,  according  to  the  sense 
of  this  court,  as  declared  in  the  order  in  this 
cause  of  the  5th  of  January  last ;  first,  to  sat- 
isfy the  said  note  of  $440  ;  and  next,  to  satisfy 
the  said  note  of  $1,400,  and  the  residue  there- 
of to  be  applied  towards  satisfaction  of  the 
said  bond  for  $6,000,  as  aforesaid  ;  and  it  is 
declared  that  the  three  last-mentioned  plaint- 
iffs, Richard  Booth,  Jabish  Bosworth  and 
George  Merkle.  had  a  right  to  affirm,  or  en- 
force the  trust  necessarily  assumed  by  cover- 
ing the  note  of  $1,400,  by  the  said  bond  and 
warrant  of  attorney,  though  they  were  not 
knowing  and  assenting  to  the  said  judgment 
bond  at  the  time  it  was  taken  ;  and  it  ap- 
pearing that  the  defendant  had  collected  and 
received  under  the  said  judgment  and  execu- 
tion issued  thereon,  $1,657.56,  and  that  $1,500 
had  been  collected  and  detained  in  the  hands 
of  the  sheriff  of  the  County  of  Dutchess,  under 
the  order  of  this  court.  It  is  thereupon  ordered, 
adjudged  and  decreed  and  his  Honor,  the 
Chancellor,  by  the  authority  of  this  court, 
doth  order,  adjudge  and  decree,  that  the  said 
$1,500  be  paid  towards  satisfaction  of  the 
principal  and  interest  of  the  said  note  of  $1,400, 
in  which  the  three  last-mentioned  plaintiffs 
4J)O*]  were  endorsers  ;  *and  that  the  defend- 
ant pay  to  the  three  last-mentioned  plaintiffs, 
or  to  their  solicitor,  within  thirty  days  after 
notice  of  this  decree,  so  much  of  the  said  sum 
of  $1,657.56,  as  shall  be  sufficient,  after  satis- 
fying the  said  note  for  $440,  in  which  the 
defendant  alone  was  indorser,  to  satisfy  the 
remainder  (if  any)  of  principal  and  interest  due 
on  the  said  note  for  $1,400,  and  unpaid,  after 
the  $1,500  shall  have  been  applied  as  afore- 
said ;  and  it  is  further  ordered  that  the  defend- 
ant pay  to  the  three  last-mentioned  plaintiffs, 
Richard  Booth,  Jabish  Bosworth  and  George 
Merkle,  their  costs  of  this  suit,  to  be  taxed, 
which  accrued  subsequent  to  the  said  order  of 
the  5th  of  January  last." 

A  further  decree  was,  afterwards,  made  in 
the  cause,  that  the  plaintiff's  bill  be  dismissed 
as  regarded  the  Middle  District  Bank. 

THE  CHANCELLOR  assigned  his  reasons  for 
the  decree,  the  substance  of  which  is  contained 
in  the  decretal  order. 

Messrs.  T.  I.  Oakley  and  J.  Tallmadge,  for 
the  appellant.  They  cited  10 Mod.,  488  ;  2  Eq. 
Cas.  Abr.,  251 ;  4  Johns.  Ch.,  123,  129,  132  ; 
1  H.  Bl.,  123,  136  ;  2  Ch.  Cas.,  212  ;  1  Vern., 
455  ;  9  Ves.,  209  ;  4  Johns.  Ch.,  430  ;  2  Fonbl. 
Eq.,  301,  302,  n.  1  ;  10  Johns.,  324,  539;  1 
Mod.,  202  ;  8  Ves.,  391  ;  17  Ves.,  520,  527. 

Mr.  P.  Haggles,  contra.  He  cited  1  Johns. 
Ch.,  409,  119;  1  Johns.  Cas..  205  ;  12  Johns., 
276  ;  7  Cr.,  71 ;  2  P.  Wms.,  427  ;  3  Merriv., 
590. 

SPENCER,  Ch.  J.  The  ground  on  which  the 
bill  prayed  relief  is,  that  the  appellant  having 
as  is  alleged,  abundant  and  ample  security  in 
his  hands  for  the  amount  of  the  debt  due  on 
the  bond  and  mortgage,  must  resort  to  that 
fund  to  reimburse  himself,  for  that  portion  of 
the  debt ;  and  that  then  he  stands  as  a  trustee 
for"  the  respondents,  for  the  amount  he  has 
collected  out  of  the  property  of  G.  Booth,  on 
JOHNS.  REP.,  19. 


*the  execution  issued  on  the  judgment  [*491 
thus  confessed,  which  is  $3,157.56. 

It  has  been  also  contended  that  in  as  much 
as  the  appellant  had  assigned  the  bond  and 
mortgage  to  the  executors  of  N.  Evertson,  he 
had  no  interest  in  that  debt ;  and  that,  there- 
fore, the  judgment  confessed  by  G.  Booth  can 
avail  the  appellant  only  so  far  as  regards  the 
two  notes  held  by  the  Bank. 

His  Honor,  the  Chancellor,  has,  by  his  de- 
cree, declared  that  the  bond  and  warrant  of 
attorney  by  G.  Booth  was  given  as  well  to 
secure  the  note  for  $440,  given  by  G.  Booth, 
and  indorsed  by  the  appellant,  and  the  amount 
of  the  note  for  $l,40u,  given  by  G.  Booth,  and 
indorsed  by  the  other  respondents,  and  the 
appellant,  as  to  secure  the  amount  of  the  bond 
conditioned  to  pay  $6,000  ;  and  that  the  pro- 
ceeds of  the  judgment  entered  up  on  the  bond 
and  warrant  of  attorney  in  favor  of  the  appel- 
lant, against  G.  Booth,  ought  to  be  applied, 
first,  to  satisfy  the  note  of  $440,  and  next,  to 
satisfy  the  note  for  $1,400,  and  the  residue  to 
be  applied  towards  satisfaction  of  the  bond 
for  $6,000  ;  and  he  decreed  accordingly.  In 
assigning  the  reasons  for  his  decree,  the  Chan- 
cellor considered  the  respondents,  R.  Booth, 
Bosworth  and  Merkle,  as  having  a  right  to 
affirm  and  enforce  the  trust  assumed  by  the 
appellant,  in  taking  the  security  from  G. 
Booth  for  the  payment  of  the  note  for  $1,400, 
although  they  were  not  knowing  or  assenting 
to  the  giving  the  same  ;  and  that,  inasmuch 
as  the  debt  due  on  the  bond  for  $6,000  wa& 
fully  and  amply  secured,  the  appellant  ought 
to  be  thrown  on  the  mortgage  ;  and  that, 
therefore,  he  ought  not  to  apply  the  moneys 
collected  on  his  judgment  towards  satisfaction 
of  that  debt  or  any  part  of  it. 

The  .bill  alleges  that  the  mortgage  to  the 
appellant,  notwithstanding  the  prior  mortgage 
to  the  State,  was  ample  and  sufficient  security 
for  the  bond  of  $6,000.  This  fact  is  denied 
by  the  answer,  which  asserts  that  the  mort- 
gaged premises  have  not,  at  any  time,  been 
worth  the  amount  of  the  two  mortgages  ;  and 
that  the  premises  have  been  greatly  diminished 
in  value  since  the  execution  of  the  mortgage  to 
the  appellant.  That  the  interest  on  the  first 
*mortgage  has  not  been  paid  up  ;  that  [*492 
the  appellant  always  considered  the  mortgage 
to  him  an  inadequate  security,  and  that  G. 
Booth,  as  part  of  the  contract,  for  giving  and 
accepting  the  mortgage,  agreed  to  procure  a 
policy  of  insurance,  to  be  effected  on  the  build- 
ings and  factory,  and  to  assign  the  same  to  the 
appellant  ;  that  a  policy  was  effected  for  one 
year,  but  that  Booth  has  subsequently  neglect- 
ed to  have  the  same  renewed.  The  answer 
denies  that  the  bond  and  warrant  of  attorney 
given  by  G.  Booth  to  the  appellant  were  given 
upon  any  trust  for  the  respondents;  but  asserts 
that  they  were  given  solely  to  secure  and  in- 
demnify the  appellant. 

Testimony  was  taken  as  to  the  value 
of  the  property  embraced  by  the  appellant's 
mortgage,  and  the  witnesses  differ  widely 
in  their  estimates;  but  the  weight  of  evidence 
decidedly  is  that  the  premises  are  an  inadequate 
security  for  the  mortgages  to  the  state,  and  to 
the  appellant. 

The  Chancellor  has,  undoubtedly,  considered 
the  bond  and  warrant  of  attorney  to  confess 
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judgment  given  by  G.  Booth  to  the  appellant, 
as  inuring,  in  the  first  place,  to  the  appellant's 
benefit,  and  he  has,  accordingly,  directed  the 
proceeds  of  the  judgment  to  be  first  applied 
to  the  payment  of  the  note  for  $440,  of  which 
the  appellant  was  the  sole  indorser.  He  has 
considered  it  also  as  a  security  for  the  bond 
for  $6,000;  or,  in  other  words,  for  the  mort- 
gage debt;  and  as  has  been  already  stated,  as 
a  security  for  the  note  of  $1,400,  indorsed  by 
R.  Booth,  Bosworth,  Merkle  and  the  appellant; 
but  he  has  given  a  preference  to  the  respond- 
ents, by  directing  the  amount  levied  on  the 
execution  against  G.  Booth,  to  be  applied  to 
the  payment  of  the  note  for  $1,400,  before  any 
part  of  it  be  applied  to  the  payment  of  the 
bond  for  $6,000. 

I  yield  my  entire  assent  to  the  proposition 
that  where  a  party  has  two  funds,  out  of 
which  he  can  satisfy  his  debt,  and  another 
creditor  has  a  lien,  posterior  in  point  of  time, 
on  one  of  the  funds  only,  the  first  creditor 
will,  in  equity,  be  compelled  to  resort  to  that 
fund  which  the  junior  creditor  cannot  touch, 
in  order  that  the  junior  creditor  may  avail 
himself  of  his  only  security,  where  it  can  be 
49IJ*]  done  without  *in justice  or  injury  to 
the  debtor  or  creditor.  This  principle,  which 
is  so  equitable  and  just,  was  thus  illustrated 
by  Lord  Hardwicke  in  Lanoy  v.  The  Duke  and 
Duchess  of  Athol,  2  Atk.,  446.  Suppose,  he 
said,  a  person  who  has  two  real  estates,  mort- 
gages both  to  one  person,  and,  afterwards, 
only  one  estate  to  a  second  mortgagee,  the 
court,  in  order  so  relieve  the  second  mortgagee, 
have  directed  the  first  to  take  his  satisfaction 
out  of  that  estate  only,  which  is  not  included 
in  the  mortgage  to  the  second  mortgagee,  if 
that  is  sufficient  to  satisfy  the  first  mortgage, 
in  order  to  make  room  for  the  second  mort- 
gagee. The  same  principle  was  adopted  in 
Wright  v.  Nutt,  1  H.  Bl.,  150,  and  in  Hayes  v. 
Ward,  4  Johns.  Ch.,  132;  and  in  several  other 
cases. 

But  a  court  of  equity  will  take  care  not  to 
give  the  junior  creditor  this  relief;  if  it  will 
endanger  thereby  the  prior  creditor,  or  in  the 
least  impair  his  prior  right  to  raise  his  debt 
out  of  both  funds.  The  utmost  that  equity 
enjoins,  in  such  a  case,  is  that  the  creditor, 
who  has  a  prior  right  to  two  funds,  shall  first 
exhaust  that  to  which  the  junior  creditor  can- 
not resort;  but  where  there  exists  any  doubt 
of  the  sufficiency  of  that  fund,  or  even  where 
the  prior  creditor  is  not  willing  to  run  the 
hazard  of  getting  payment  out  of  that  fund, 
I  know  of  no  principle  of  equity  which  can 
take  from  him -any  part  of  his  security,  until 
he  is  completely  satisfied.  If  these  principles 
be  applied  to  the  present  case,  the  respondents, 
by  making  the  executors  of  N.  Evertson  par- 
ties, might  have  invoked  the  aid  of  the  Court 
of  Chancery,  to  compel  them  to  proceed  and 
sell  under  the  mortgage  assigned  to  them,  and 
also  to  compel  the  appellant  to  apply  towards 
that  mortgage,  the  amount  raised  on  the  execu- 
tion against  G.  Booth,  after  first  satisfying  the 
note  for  $440. 

They  had,  also,  another  remedy;  they  might 
have  offered  to  pay  up  the  mortgage  assigned 
to  the  executors  of  N.  Evertson,  after  com- 
pelling the  appellant  to  pay  the  assignees  the 
surplus  in  his  hands,  after  first  satisfying  the 
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note  for  $440,  and  thus,  substituting  them- 
selves in  the  place  of  the  assignees  of  the 
mortgage,  have  availed  themselves  of  all  the 
rights,  both  of  the  appellants  and  the  as- 
signees. 

I  do  not  understand  the  Chancellor  to  have 
proceeded  on  principles  in  the  least  irrecon- 
cilable with  those  I  have  *advanced.  [*494 
Indeed,  the  decree  itself  professes  to  adopt 
these  very  principles.  The  Chancelloi'  has 
fallen,  as  I  conceive,  into  a  mistake  as  to  facts. 
He  supposed  that  there  was  no  doubt  that  the 
premises  mortgaged  were  an  abundant  and 
ample  security  for  the  payment  of  both  mort- 
gages; whereas,  the  fact  is  rendered  not  only 
doubtful,  but  almost  certain  that  the  mort- 
gaged premises  are  inadequate  to  pay  the 
principle  and  interest  of  both  mortgages.  In 
that  event,  the  decree,  as  it  stands,  deprives 
the  appellant  of  the  means  of  satisfying  the 
mortgage  in  the  hands  of  the  executors  of  N. 
Evertson,  the  assignees  of  the  appellant,  and 
leaves  him  exposed,  under  his  guaranty,  to 
pay  whatever  the  premises  may  fall  short  of 
satisfying  the  mortgage.  I  am  "persuaded  the 
Chancellor  never  intended  thus  to  expose  the 
appellant,  nor  thus  to  deprive  him  of  the  se- 
curity which  he  has  fairly  and  honestly  ac- 
quired. 

The  counsel  for  the  respondents  defended 
the  decree,  on  a  ground  not  taken  by  the  Chan- 
cellor, and  on  a  ground  which  the  decree  itself 
rejects,  namely:  that  the  appellants,  having 
assigned  the  bond  and  mortgage  for  $6,000,  to 
the  executors  of  N.  Evertson,  ceased  to  have 
any  interest  in  it,  and  had  no  right  to  take  the 
further  security  of  a  judgment,  as  his  indem- 
nity for  the  payment  of  the  debt.  It  is  true 
that  by  the  assignment,  the  debt  became  due, 
in  equity,  to  the  assignees;  and  G.  Booth,  hav- 
ing notice  of  the  assignment,  could  not  pay 
the  debt  to  the  appellant,  to  the  prejudice  of 
the  asssignees.  But  it  is  not  correct  to  say 
that  the  appellant  had  no  interest  in  the  debt 
or  its  payment  by  Booth.  .  He  had  guarantied 
the  payment,  and  stood  answerable  for  Booth's 
default.  He  had  a  right,  therefore,  to  take 
additional  security  from  him,  and  such  security 
inured  to  the  benefit  of  the  assignees;  and  in 
a  view  of  a  court  of  equity,  they  were  as  fully 
entitled  to  the  benefit  of  that  security,  although 
they  were  ignorant  of  its  being  taken,  as  the 
respondents  were,  as  regards  the  note  for 
$1,400.  But  the  appellant  himself,  having 
fairly  acquired  this  additional  security,  had  a 
right  to  hold  it  until  he  was  completely  indem- 
nified against  his  responsibility  under  his 
guaranty.  If  the  respondents  desired  to  coerce 
the  assignees  of  the  mortgage  to  resort  to  that 
fuud,  and  to  exhaust  it  in  *the  event  [*495 
of  its  producing  enough  to  satisfy  the  mortgage 
for  $6,000,  then  their  equity  to  compel  the 
appellant  to  apply  the  moneys  in  his  hands  to 
the  satisfaction  of  the  note  for  $1,400,  would 
have  been  undoubted. 

The  executors  of  N.  Evertson,  who  are  as- 
signees of  the  mortgage,  have  not  been  made 
parties.  They  have  not  only  a  material  interest 
in  the  subject  matter  of  this  suit, 'but  no 
decree  can  be  made  to  compel  a  sale  under  the 
mortgage,  unless  they  are  made  parties,  for 
they  have  the  legal  and  equitable  interest  in 
the  mortgage.  The  appellant  cannot  proceed 
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to  a  sale  under  the  mortgage,  unless  he  shall 
be  re-invested  with  his  original  interest  in  it. 

The  present  bill  is  not  adapted  to  such  a 
case.  The  respondents  have  neither  offered 
to  pay  up  the  mortgage,  and  become  sub- 
stituted in  the  place  of  the  assignees; 
nor  have  they  required  that  the  mortgaged 
premises  should  be  sold,  in  order  to  ascertain 
whether  the  securityof  the  mortgage  is  adequate 
to  pay  the  debt.  G.  Booth,  undoubtedly,  has 
a  right  to  require  the  appellant  to  apply  the 
moneys  raised  on  the  execution  after  satisfying 
the  note  for  $440,  in  the  event  that  the  appel- 
lant will  not  be  called  on,  as  indorser  of  the 
note,  for  $1,400,  towards  satisfying  the  mort- 
gage. But  the  bill  is  not  framed  with  any 
such  intent,  nor  has  any  such  relief  been 
asked  for  by  the  bill,  or  denied  by  the  appel- 
lant. 

My  conclusion,  then,  is,  that  the  decree  pro- 
ceeds on  a  mistake  of  facts,  in  relation  to  the 
sufficiency  of  the  mortgaged  premises  to  pay 
both  mortgages;  and  that  there  is  a  want  of 
necessary  and  material  parties;  and  finally, 
that  the  bill  is  not  so  framed  that  any  relief  can 
be  afforded  to  the  respondents;  and  that,  con- 
sequently, the  decree  must  be  reversed,  with 
directions  to  the  Court  of  Chancery  to  dismiss 
the  bill  with  costs. 

YATES,  VAN  NESS,  PLATT  and  WOOD  WORTH, 
JJ. ,  concurred. 

The  rest  of  the  court  (except  MILES  and 
MOORES,  Senators)  being  of  the  same  opinion. 
496*]  it  was,  thereupon,  ordered,  *adjudgcil 
and  decreed  that  the  decree  of  the  Court  of 
Chancery  be  reversed,  &c. 

Decree  of  reversal. 

Cited  in— 8  Wend.,  483;  18  Wend.,  593:  Hopk.,  469; 
1  Paitfe,  234;  10  N.  Y.,  186;  3  Hun.  33;  1  Barb..  549; 
33  Bcirb.,384;  5T.  &  C.,  327;  13  How.  Pr.,488;  12  Abb. 
Pr..  459:  7  Abb.  N.  S.,  221:  1  Sheld.,  193;  3  Bank  Reg.. 
148;  4  McLean,  208. 


JOSEPHUS    B.    STUART   AND   ANN, -HIS 
WIFE,  Appellants, 

v. 

THE  PRESIDENT,  DIRECTORS  AND 
COMPANY  OP  THE  MECHANICS' 
AND  FARMERS'  BANK,  in  the  City  of 
ALBANY,  Respondents. 

Practice  in  Equity — Court  must  decide  by  Alle- 
gations and  Proofs — Usury — Taking  Prop- 
erty at  Overvaluation,  as  Part  of  Loan —  When 
Value  Uncertain. 

A  court  of  equity,  like  a  court  of  law,  must  de- 
cide according  to  the  allegations  and  proofs. 

The  examination  of  witnesses  must  be  confined 
to  the  facts  put  at  issue  by  the  pleadings ;  and  tes- 
timony taken  as  to  facts  not  in  issue  will  be  re- 
jected. If,  in  a  loan  of  money,  the  lender  imposes 
on  the  borrower,  as  a  condition  of  the  loan,  prop- 
erty taken  in  part  of  the  sum  lent,  at  a  higher 
value  than  it  is  worth,  it  is  usury,  within  the  Stat- 
ute. But  where  goods  or  the  notes  of  a  bank,  or  of 
a  third  person,  constitute  part  of  the  loan,  and  the 
value  of  such  goods  be  uncertain  and  fluctuating, 
and  the  borrower,  voluntarily,  and  of  his  own  ac- 
cord, offers  to  take  the  goods  at  a  certain  price,  or 
notes  made  by  a  person  in  credit,  at  par.  it  seems 
that  the  loan  will  not  be  usurious. 

Citations— 6  Johns.,  559,560 ;  5  Taunt.,  548. 

A  PPEAL  from  the  Court  of  Chancery. 
A  Oct.  19,1819,the  respondents  filed  their  bill 
in  the  Court  of  Chancery,  against  the  appel- 
lants, in  which  they  stated  that  the  appellant, 
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Josephus  B.  Stuart,  and  one  Gilbert  Stuart, 
being,  previous  to  Mar.  24,  1819,  indebted  to 
the  respondents,  in  large  sums  of  money,  on 
notes  then  in  their  banking  house,  either  as 
drawers  or  indorsers,  a  negotiation  took  place 
between  the  said  Gilbert  and  Josephus  B. 
Stuart  and  the  respondents,  for  an  additional 
loan  of  $6,500 ;  and  the  respondents  there- 
upon agreed  to  loan  to  the  said  Gilbert 
Stuart  and  Josephus  B.  Stuart,  for  a  reason- 
able time,  the  sum  of  $6,500,  on  condition 
that  satisfactory  collateral  security  should  be 
given  for  the  said  $6,500,  and  such  notes  as 
were  then  in  the  Bank  (stating  the  same  par- 
ticularly), amounting  to  $2,854.69;  and  also 
collateral  security  for  all  such  notes  as  should 
be  given  in  renewal  or  continuance  of  the 
above  notes,  and  for  any  debts  which  might 
be  due  to  the  respondents,  from  either  of  the 
appellants,  within  six  months  from  Mar.  24, 
1819.  That  J.  B.  S.  being,  or  pretending  to 
be,  seised  of  a  certain  farm  of  land,  'situate  in 
the  town  of  Manlius,  in  the  County  of  Onon- 
daga  (describing  the  same  particularly  by 
metes  *and  bounds),  together  with  [*497 
Ann,  his  wife,  thereupon  gave  and  executed 
a  mortgage  to  the  respondents  to  secure  the 
payment  of  $10,000  on  demand  ;  and  that  at 
the  time  of  the  execution  and  delivery  of  the 
mortgage,  G.  S.  made  his  two  promissory 
notes,  the  one  for  $5,000  and  the  other  $1,500, 
which  were  severally  indorsed  by  J.  B.  S.  ; 
and  that,  at  the  same  time,  G.  S.  and  J.  B.  S. 
executed  a  bond  to  the  respondents  in  the 
penal  sum  of  $20,000,  conditioned  to  pay  them 
$10,000  on  demand.  That  at  the  time  the 
respondents  received  the  mortgage  and  bond, 
Thomas  W.  Olcott,  their  cashier  and  agent, 
gave  to  J.  B.  S.  a  receipt,  in  writing,  acknowl- 
edging the  receipt  of  the  bond  and  mortgage 
as  collateral  security  for  the  payment  of  the 
following  debts,  due  from  G.  S.,  viz.:  a  note 
due  Apr.  8,  for  $350  ;  one  due  Apr.  26,  for 
$2,000  ;  one  due  May  3,  for  $106.70  ;  one  due 
May  24,  for  $397.94  ;  one  due  June  16,  for 
$1,500  ;  and  another,  due  July  22,  for  $5,000  ; 
and  also  as  collateral  security  for  all  and  singu- 
lar the  responsibilities  of  G.  8.  and  J.  B.  S.,  or 
either  of  them,  or  for  any  note  or  notes  given 
in  renewal  or  continuance  of  the  above- 
mentioned  notes,  or  for  any  debts  which  might 
be  owing  to  the  respondents,  and  be  chargeable 
to  G.  S  and  J.  B.  S.,  or  either  of  them,  within 
six  months  from  Mar.  24,  1819,  which  receipt, 
the  appellant,  J.  B.  S.,  received  as  a  sufficient- 
ly satisfactory  and  explicit  acknowledgment 
of  the  purchases  and  object  for  which  the 
mortgage  and  bond  were,  in  fact  given  ;  that 
the  whole  sum  due  the  respondents,  and  for 
which  the  mortgage  was  given  as  collateral 
security,  exceeded  the  sum  of  $9,520 ;  and 
that  G.  S.  had  become  insolvent.  The  bill 
then  prayed  that  it  might  be  referred  to  one 
of  the  masters  of  the  Court  of  Chancery,  to 
take  an  account  of  what  is  due  the  respond- 
ents on  the  bond  and  mortgage,  and  the  ap- 
pellants be  decreed  to  pay  the  same,  with 
costs,  and  that  in  default  thereof,  they  be  for- 
ever barred  and  foreclosed  from  any  equity  of 
redemption,  and  for  such  other  and  further 
relief  as  the  nature  of  the  case  should  require. 
The  bill  asked  for  a  discovery  *by  [*498 
special  interrogatories,  which  extended  to 
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every  material  subject  in  controversy  between 
the  parties. 

The  appellants,  Feb.  28,  1820.  filed  their 
joint  and  several  answers,  in  which  they  ad-, 
milted  that  previous  to  Mar.  24,  1819,  J.  B. 
S.  had  indorsed  several  promissory  notes 
drawn  by  G.  S.,  and  which  were  discounted 
at  the  banking  house  of  the  respondents,  for 
the  sole  benefit  of  G.  S.,  the  exact  amount  of 
which  they  did  not  recollect,  and  could  not, 
therefore,  state.  The  appellant,  J.  B.  S.,  denied 
that  he  ever  entered  into,  or  had  any  negotiation, 
separately  or  in  conjunction  with  G.  S.,  with 
the  respondents,  for  an  additional  loan  of  $6,- 
500,  or  that  he  ever  made  any  agreement,  either 
separately  or  in  conjunction  with  G.  S.,  with 
the  respondents,  for  the  loan  of  the  said  sum 
of  $6,500,  or  for  the  payment  of  the  several 
sums  of  money  on  certain  promissory  notes, 
or  for  giving  collateral  securities  for  any  debts 
due  to  the  respondents,  either  by  G.  S.  or  the 
appellant,  as  set  forth  in  the  bill  of  the  re- 
spondents. 

That  on  or  about  Mar.  18,  1819,  the  appel- 
lant. J.  B.  S.,  was  informed  by  G.  S.  that  the 
Respondents  would  loan  to  G.  S.  $1,500  in  cur- 
rent money,  and  $5,000  in  the  notes  of  the 
Bank  of  Niagara,  on  condition  that  G.  S. 
would  procure  the  appellants  to  give  a  mort- 
gage on  a  certain  farm,  mills,  distillery  and 
other  buildings,  situate  in  the  town  of  Man- 
lius,  in  the  County  of  Onondaga,  with  a  bond, 
executed  by  G.  S.  and  J.  B.  S.,  conditioned 
for  the  payment  of  $10,000,  as  collateral 
security  for  the  payment  of  the  $6,500,  and 
also  for  the  payment  of  several  sums  of  money 
then  due  on  promissory  notes,  to  the  respond- 
ents, drawn  by  G.  S.  and  indorsed  by  J.  B.  S., 
the  particular  amount  of  which  he  does  not 
recollect,  and  cannot  state  ;  and  that,  in  con- 
sequence of  that  information,  and  at  the  par- 
ticular instance  and  solicitation,  and  for  the 
sole  benefit  of  G.  S.,  and  without  any  previous 
agreement  or  understanding  with  the  respond- 
ents, the  appellants  did,  Mar.  24, 1819,  execute 
a  mortgage  to  the  respondents,  of  the  farm,, 
mills,  distillery  and  other  buildings,  for  secur- 
ing the  payment  of  $10,000,  on  demand  and 
499*]  at  the  same  time  the  appellant,  J.  *B. 
S.,  indorsed  two  promissory  notes  drawn  by 
G.  S.,  the  one  for  $5,000  and  the  other  for 
$1,500,  and  also,  at  the  same  time,  together 
with  G.  S.,  executed  a  bond  to  the  respond- 
ents, in  the  penal  sum  of  $20,000,  conditioned 
for  the  payment  of  $10,000  on  demand. 

That  after  the  mortgage  was  executed  and 
delivered  to  the  respondents,  Thomas  W. 
Olcott,  named  in  the  respondents'  bill,  handed 
to  the. appellant,  or  to  G.  S.,  and  which,  this 
appellant  did  not  recollect,  a  receipt,  or  mem- 
orandum in  writing,  which  was  retained  by 
G.  S.,  since  which,  this  appellant  had  not 
seen  it  and  could  not  state  the  contents  thereof. 

To  this  part  of  the  answer  of  the  appellants, 
the  respondents  took  exception:  "For  that 
the  defendants  have  not,  in  manner  aforesaid, 
answered,  whether  the  receipt  admitted  in  the 
defendant's  answer  to  have  been  given  by 
Thomas  W.  Olcott  was  not  received  by  the 
defendant,  J.  B.  S.,  as  a  sufficiently  satisfac- 
tory and  explicit  acknowledgment  of  the  pur- 
poses and  object  for  which  the  said  .mortgage 
and  bond  were,  in  fact,  given."  As  to  that 
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exception,  the  appellant,  in  his  further  answer, 
"denied  that  the  receipt  set  forth  in  the  re- 
spondents' bill,  or  any  other  writing,  was 
accepted  by  him  as  a  sufficiently  satisfactory 
and  explicit  acknowledgment  of  the  purpose* 
and  object  for  which  the  said  mortgage  and 
bond  were  executed." 

The  answer  further  stated,  that  at  the  time 
that  J.  B.  S.  agreed  with  G.  S.  to  mortgage 
the  premises  in  question,  it  was  expressly 
agreed,  between  the  appellant  and  G.  8.,  that 
the  bond  and  mortgage  were  to  be  considered 
security  no  longer  than  four  months  from  the 
date  thereof,  which  G.  S.,  at  that  time,  stated 
was  the  agreement  between  him  and  the  re- 
spondents, and  that  the  appellants  executed 
the  bond  and  mortgage  as  collateral  security, 
in  pursuance  qf  such  agreement.  That  the 
receipt  given  by  Thomas  W.  Olcott  was  not 
delivered  to  G.  S.,  or  to  the  appellant,  until 
several  days  after  the  delivery  of  the  bond  and 
mortgage  to  the  respondents,  and  when  the 
same  was  delivered,  containing  the  stipulation 
that  the  bond  and  mortgage  should  remain 
as  security  for  six  months,  instead  of  four 
months,  as  agreed  between  the  appellant  and 
G.  S.,  the  appellant,  at  the  time  he  first  saw 
the  said  writing,  objected  to  the  extension  of 
the  time  for  *which  the  said  bond  and  [*5OO 
mortgage  were  to  remain  security,  from  four 
to  six  months,  as  contrary  to  the  original  agree- 
ment, and  so  expressed  his  dissent  to  Thomas 
W.  Olcott  and  G.  S. 

That  the  note  dated  Mar.  23,  1819,  drawn 
by  G.  S.,  and  indorsed  by  the  appellant,  for 
the  sum  of  $5,000,  was  for  that  amount  re- 
ceived by  G.  S.,  of  the  respondents,  in  the 
bills  or  notes  of  the  Bank  of  Niagara,  and 
which  bank  notes  were,  at  the  time  the  same 
were  so  received  by  G.  S.,  at  from  twenty-five 
to  fifty  per  cent,  discount ;  that  G.  S.,  immedi- 
ately after  receiving  the  notes  of  the  Bank  of 
Niagara  from  the  respondents,  endeavored  to 
sell  the  same  to  the  brokers  and  others  in  the 
City  of  Albany,  at  a  discount,  but  could  not 
succeed  in  selling  them,  at  any  rate  of  dis- 
count. That  about  Apr.  2,  1*19,  the  appellant 
received  from  G.  S.  $4,000  of  the  bills  of  the 
Bank  of  Niagara,  for  the  purpose  of  selling  the 
same  to  the  best  advantage,  for  G.  S.,  the 
appellant  then  being  about  to  depart  from  the- 
City  of  Albany  to  Buffalo.  That  he  after- 
wards sold  the  same  bills  or  notes  of  the  Bank 
of  Niagara,  at  an  average  loss  or  discount,  of 
forty  per  cent.,  for  money  current  in  the  State 
of  N.  Y.,  making  the  real  value  of  the  $4,000 
of  the  bills  or  notes  of  the  Bank  of  Niagara, 
received  by  the  appellant,  for  G.  S.,  in  current 
bills  or  money,  $2,400. 

The  appellants  by  way  of  plea,  alleged  and 
insisted  that,  from  information  which  they 
had  received,  and  which  they  believed  to  be 
true,  it  was  corruptly  agreed  by  and  between 
G.  S.  and  the  respondents,  that  in  considera- 
tion of  the  respondents'  loaning  to  the  said 
G.  S.  $1.500,  current  money  of  the  State  of  N. 
Y.,  G.  S.  should  purchase  of  the  respondents, 
at  par,  $5,000  of  the  bank  notes  of  the  Bank 
of  Niagara,  when,  in  fact  and  in  truth,  the 
said  $5,000  of  the  Niagara  Bank  notes  were 
not  worth  $3,000  in  current  money  of  the 
State  of  N.  Y.  That  the  respondents  did  loan 
to  G.  S.  the  sum  of  $1,500,  current  money. 
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upon  the  conditions  aforesaid  ;  and  that  G.  8. 
did  purchase  the  $5,000  of  the  notes  of  the 
Bank  of  Niagara,  and  for  the  security  of 
which,  to  the  amount  of  $6,500,  and  the 
promissory  notes  then  in  the  banking  house 
5Ol*j  *of  the  respondents,  indorsed  by  the 
appellant  for  G.  S. ,  the  mortgage  mentioned 
in  the  respondents'  bill  of  complaint,  was  exe- 
cuted as  collateral  security. 

The  respondents  having  filed  their  replica- 
tion, the  cause  was  put  at  issue,  and  witnesses 
were  examined  on  both  sides.  The  material 
parts  of  their  testimony  are  stated  in  the  opin- 
ion delivered  by  the  Chief  Justice. 

The  cause  was  brought  to  a  hearing  in  the 
Court  of  Chancery,  in  Mar.,  1821  ;  and  May  3, 
1821,  the  Chancellor  pronounced  the  following 
decree :  « 

"  This  cause  having  been  brought  to  a 
hearing,  at  the  last  term  of  this  court, 'upon 
the  pleadings  and  proofs,  and  upon  the  open- 
ing of  the  case,  the  Chancellor  suggested  that 
he  was  a  stockholder  in  the  Mechanics'  and 
Farmers'  Bank  ;  and  that  it  might  be  doubted 
whether  he  had  jurisdiction  in  the  case,  inas- 
much as  the  Statute  declares  '  that  where  the 
Chancellor  shall  be  a  party  to  a  suit  in  chan- 
cery, the  bill  shall  be  filed  before  the  Chief 
Justice  of  the  State,'  and  that  he  proposed 
only  to  hear  the  argument  provisionally,  sub- 
ject to  the  advice  of  the  Chief  Justice  in  the 
premises  ;  and  the  counsel  on  each  side  con- 
senting thereto,  the  cause  was  thereupon 
argued  by  Mr.  Theodore  Sedgwick  and  Mr.  H. 
Bleecker,  counsel  for  the  plaintiffs,  and  by  Mr. 
Philip  8.  Parker  and  Mr.  Abraham  Van  Vech- 
ten,  counsel  for  the  defendants  ;  and  upon 
susequent  consultation  with  the  Chief  Justice, 
he  was  of  opinion  that  the  Chancellor  was  not 
a  party  to  the  suit,  within  the  provision  of  the 
Statute,  and  that  the  Chancellor  had  the  exclu- 
sive jurisdiction  of  the  case  in  chancery  ;  and 
the  Chancellor  concurring  with  the  Chief  Justice 
in  that  opinion,  and  that  he  could  not  right- 
fully decline  cognizance  of  the  case,  the  plead- 
ings and  proofs  being  thereupon  duly  con- 
sidered, it  is  declared  that  the  renewal  of  the 
note  for  $1,500,  and  the  note  for  $5.000,  in  the 
pleadings  mentioned,  by  G.  S.,  as  drawer,  and 
by  the  defendant,  J.  B.  S.,  as  indorser,  were 
not,  under  the '  circumstances  of  the  case,  a 
discharge  of  the  defendant,  J.  B.  S.,  from  the 
obligation  of  the  bond  in  the  pleadings  men- 
tioned, executed  by  him,  and  the  said  G.  S.,  to 
the  plaintiffs,  nor  any  discharge  of  the  defend- 
5O2*]  ants,  J.  B.  S.  and  Ann,  his  *wife,  from 
the  obligation  of  the  mortgage  in  the  pleadings 
also  mentioned,  given  to  secure  the  payment 
of  the  said  bond.  And  it  is  further  declared, 
that  the  loan  from  the  plaintiffs  to  G.  S.,  Mar. 
24,  1819,  of  $6,500,  as  stated  in  the  pleadings, 
and  appearing  in  the  proofs, 'was  not  an  usuri- 
ous or  corrupt  loan,  within  the  meaning  of 
and  contrary  to  the  Statute,  entitled  '  An 
Act  for  Preventing  Usury.'  It  is,  thereupon, 
ordered,  adjudged  and  decreed,  and  His  Honor, 
the  Chancellor,  by  the  authority  of  this  court, 
doth  order,  adjudge  and  decree  that  it  be  re- 
ferred to  one  of  the  masters  of  this  court,  to 
ascertain  and  report  the  amount  of  principal 
and  interest  due  to  the  plaintiffs  from  G.  S., 
or  from  the  defendant,  J.  B.  S.,  and  secured 
by  the  bond  and  mortgage  aforesaid  ;  and 
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upon  the  coming  in  and  confirmation  of  the 
master's  report,  that  the  defendant,  J.  B.  8., 
pay  the  amount  so  to  be  reported,  together 
with  the  costs  of  this  suit,  as  against  him,  and 
the  defendant,  Ann,  his  wife,  within  thirty 
days  thereafter ;  or  that  all  and  singular  the 
mortgaged  premises  included  in  the  said 
mortgage,  and  which  premises  are  described  in 
said  mortgage,  or  so  much  thereof  as  shall  be 
necessary  to  raise  the  said  principal,  interest 
and  costs,  and  which  can  be  sold  separately, 
and  without  material  injury  to  the  parties,  or 
either  of  them,  be  sold  by  one  of  the  masters 
of  this  court  in  the  County  of  Onondaga,  he 
giving  six  weeks'  notice  of  the  time  and  place 
of  sale,  in  one  or  more  of  the  public  news- 
papers printed  in  the  said  county,  and  causing 
a  copy  of  the  notice  to  be  affixed  upon  the  out- 
ward door  of  the  court  house  of  the  said 
county.  And  it  is  further  ordered,  that  the 
said  master  making  such  sale,  execute  to  the 
purchaser  or  purchasers  of  the  said  premises 
a  good  and  sufficient  deed  or  deeds  of  convey- 
ance for  the  same,  and  bring  the  moneys 
arising  from  the  said  sale  into  this  court,  and 
deposit  the  same  with  the  register  or  assistant 
register  of  this  court ;  and  that  he  make  re- 
port to  this  court  of  his  proceedings  in  the 
premises,  with  all  convenient  speed.  And  it 
is  further  ordered,  that  the  said  register  or  as- 
sistant register,  out  of  the  said  moneys  so  to  be 
deposited,  pay  to  the  plaintiffs'  solicitor  their 
costs  of  this  suit,  as  against  the  defendants,  J. 
B.  S.,  and  Ann,  his  wife,  to  be  taxed,  and  also 
*the  amount  of  principal  and  interest  [*5O3 
which  shall  be  reported  due  to  the  plaintiffs 
as  aforesaid,  with  the  lawful  interest  thereon, 
and  the  residue  of  said  proceeds,  if  any,  to 
remain  in  court,  subject  to  the -order  thereof. 
And  it  is  further  ordered,  that  the  bill,  as  to 
the  defendant,  Nathan  Stewart,  be  dismissed, 
with  the  costs  of  the  said  Nathan  Stewart,  to 
be  taxed  and  paid  by  the  plaintiffs." 

From  this  decree  the  defendants  below  ap- 
pealed to  this  court. 

Messrs.  Van  Vechten  and  E.  Williams,  for 
the  appellants,  contended  : 

1.  That  the  appellant,  J.  B.  S.,  being  a  mere 
surety  for  G.  S.,  by  extending  the  time  of  pay- 
ment of  the  notes,  for  which  the  mortgage 
was  given,  as  collateral  security,  he  was  dis- 
charged from  all  liability  on  his  bond,  and 
the  mortgage  also,  consequently  discharged. 
(7  Johns.,  332;   10  Johns.,  587;  1  Cai.  fas., 

1.) 

2.  The  loan  made  by  the  respondents  to  G. 
S.,  March  24,  1819,  for  which  the  bond  and 
mortgage  were  given  as  collateral  security, 
was  founded  on  an  usurious  and  corrupt  agree- 
ment, and  therefore  void.     (1  Johns.  Ch.,  6, 
536  ;  16  Johns.,  375  ;  1  Esp.  N.  P.,  11  ;    1  Bro. 
Ch.  Cas.,   199;    3  Johns.  Ch.,  399;  Ord.  on. 
Usury,  69,  74.) 

3.  That  if    the  loan   of    $6.500  was  not 
usurious,  yet  it  was  a  hard  and  unconscientious 
bargain,  which  ought  not  to  be  enforced  in  a 
court  of  equity.     (1  Fonbl.  Eq.,  B,  1  ch.  4, 
sec  6  ;  2  Bro.  P.  G.,  183.) 

Messrs.  H.  Bleecker  and  T.  Sedgwick,  for  the 
respondents,  insisted  : 

1.  That  it  was  not  stated  in  the  answer,  that 
the  notes,  for  $1,500  and  $5,000  were  renewed, 
without  the  knowledge  and  assent  of  theappel 
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lant,  J.  B.  S.  This  point  was  not  then  put  in 
issue  by  the  replication.  Every  material  fact 
must  be  put  in  issue  by  Ihe  pleadings  ;  and  no 
interrogatories  can  be  put,  that  do  not  go  to  a 
fact  put  in  issue.  (James  v.  M'Kernon,  6 
5O4*J  Johns.,  *543.)  But  admitting,  for  the 
sake  of  argument,  that  the  appellant  knew 
nothing  of  the  extension  of  the  agreement 
between  G.  S.  and  the  respondents,  he  was 
bound  by  it,  as  he  has  enabled  G.  S.  to  obtain 
the  credit.  (Lickbarrow  v.  Mason,  2  T.  R.,  70, 
per  Ashhurst,  J.)  But  the  fact  is,  that  the 
appellant  did  know  of  the  terms  of  the  receipt. 
He  knew,  at  least,  that  the  terms  of  the  agree- 
ment were  to  be  reduced  to  writing,  and  that 
was  enough  to  put  him  on  inquiry.  The  writ- 
ten receipt  provides  expressly  for  the  renewal 
of  the  notes.  The  appellant  must,  therefore, 
be  considered  as  assenting  to  it.  But  he  was 
not,  in  truth,  a  mere  surety,  but  a  principal, 
for  he  participated  in  the  receipt  of  the  money. 

2.  As  to  the  question  of  usury,  they  contend- 
ed that  it  was  not  sufficiently  alleged  in  the  an- 
swer, and  of  course  not  properly  put  in  issue. 
There  should  have  been  an  averment  that  the 
notes  of  the  Niagara  Bank  were  of  an  under 
value,  specifying  how  much..   (2  Maule  &  S., 
377.)    A  general  plea  of  usury  is  bad.     To 
constitute   usury,  there  must    be   a    corrupt 
agreement — an  intent  to  violate  the   Statute. 
(Ord  on  Usury,  37,  54,  55,  59  ;  1  Bos.  &  P., 
151  ;  1  Lutw.,~271;  Doug.,  733.) 

3.  As  to  its  being  a  hard  and  unconscien- 
tious  bargain,  that  is  an  objection  for  G.  S.  to 
urge  ;  but  it  cannot  discharge  the  surety.    Be- 
sides, it  was  not  made  a  ground  of  defense  in 
the  court  below.     Mere  inadequacy  of  price 
is  not  ground  for  relief  against  a  bargain.     (1 
Fonbl.  Eq.,  238,  130  ;  1  Madd.  Eq.,  212,  213  ; 
2  Bro.  Ch.  Cas.,  175;  2  Johns.  Ch.,  22.) 

SPENCER,  Ch.  J.  The  grounds  assumed  by 
the  appellant's  counsel,  for  the  reversal  of  the 
decree,  are  : 

1.  That  the  appellant,  being  surety  only  for 
the  debt  of  $6,500  due  from  G.  S.  to  the 
respondents,  and  they  having,  without  the 
appellant's  knowledge  and  consent,  extended 
the  time  for  the  payment  of  the  debt,  by  a 
negotiation  between  them,  whereby  the  appel- 
lant is  prejudiced,  and  exposed  to  the  eventual 
loss  of  the  debt,  the  appellant  and  the  mort- 
gage he  gave  are  discharged,  and  exonerated 
from  the  debt. 

5O5*J  *2.  That  the  loan  made  to  G.  S., 
on  the  24th  of  March,  1819,  of  $6,500  by  the 
respondents,  was  usurious  and  corrupt,  and 
that,  therefore,  the  bond  and  mortgage,  men- 
tioned in  the  pleadings,  and  given  as  collateral 
security,  are  void. 

.  That  the  loan,  if  not  usurious,  was  an 
unconscionable  transaction,  and  such  as  a 
court  of  equity  will  not  enforce. 

1.  The  first  point  admits  of  little  dpubt  or 
difficulty.  It  is  an  undeniable  principle  that 
the  decree  of  a  court  of  equity  must  be 
founded  on  some  matter  put  in  issue  between 
the  parties.  The  examination  of  witnesses 
must  be  confined  to  facts  asserted  on  the  one 
side,  and  denied  on  the  other.  It  is  competent 
for  a  defendant  to  set  up  in  his  defense,  by 
way  of  answer  or  plea,  any  matter  which  goes 
to  defeat  the  plaintiff's  claim,  and  if  such  fact  1 


be  denied,  and  the  defendant  put  to  the  proof 
thereof ,  by  a  general  replication,. the  defend- 
ant must  then  support  his  defense  by  evidence. 
A  court  of  equity  is  as  much  bound  to  decide 
according  to  the  allegations  and  proofs,  as  a 
court  of  law.  And  if,  in  the  examination  of 
witnesses,  facts  come  out  which,  had  they  been 
alleged,  would  furnish  ground  of  relief  or 
defense,  such  facts  must  be  disregarded,  unless 
they  are  warranted  by  the  allegations  of  the 
bill  or  answer.  This  doctrine  was  advanced, 
and  fully  recognized  by  this  court,  in  Jaines 
v.  M'Kernon,  6  Johns.,  559,  560.  The  con- 
trary doctrine  would  be  mischievous,  as  it 
might  entrap  the  parties,  and  entirely  throw 
them  off  their  guard.  The  interrogatories  are 
framed  with  a  view  to  the  points  in  issue  ;  and 
if  witnesses,  nojt  confining  themselves  to  the 
interrogatories,  go  beyond  them,  it  could  not 
be  foreseen  ;  and  thus,  facts  that  might  have 
been  controverted  and  disproved,  had  the  party 
apprehended  ah  attempt  to  prove  them,  come 
upon  him  by  surprise.  Should  a  court  of 
equity  take  cognizance  of  facts,  thus  improp- 
erly in  evidence,  and  found  a  decree  on  them, 
the  most  manifest  injustice  would  result.  The 
only  safe  rule  is  to  proceed  on  the  allegations 
of  the  bill  and  answer,  and  on  the  matters  in 
issue  between  the  parties,  and  to  discard  every- 
thing not  fairly  in  issue. 

Now,  in  this  case,  the  answer  does  not  allege 
nor  set  up  that  the  extension  of  the  credit  to 
G.  S.  was  without  the  *knowledge  and  [*5OO 
against  the  consent  of  the  appellant.  It  does 
not  question  that  transaction,  in  any  shape  or 
form.  The  bill  states  the  renewal  of  the  notes 
by  G.  S.,  with  the  appellant's  indorsement; 
yet  no  suggestion  is  made  in  the  answer,  that 
the  appellant  was  uninformed  of,  or  ignorant 
of  the  extension  of  the  credit  to  G.  S.  With- 
out examining  the  proofs,  my  opinion  clearly 
is,  that  the  appellant  cannot  now  draw  in 
question  the  extension  of  the  credit,  as  dis- 
charging him,  admitting  him  to  have  been  a 
surety,  and  admitting  that  he  was  prejudiced 
thereby,  because  he  has  not  taken  that  ground 
in  his  answer,  and  because,  by  permitting  him 
now  to  do  so,  would  be  inconsistent  with  the 
defense,  and  a  total  surprise  on  the  respond- 
ents. 

I  do  not  mean  to  be  understood  as  admit- 
ting that  the  facts,  could  we  take  notice  of 
them,  make  out  any  defense  on  that  point. 
On  the  contrary,  I  think,  clearly,  that  they  do 
not. 

2.  Upon  the  question  of  usury,  it  has  also 
been  objected  that  the  answer  is  insufficient, 
in  omitting  to  state  the  respondent's  knowledge 
of  the  irresponsibility  of  the  Bank  of  Niagara 
and  its  inability  to  redeem  its  bills,  and  that 
they  were  depreciated.  I  consider  the  allega- 
tions sufficient,  especially  as  the  answer  was 
nolexcepted  to  ;  and  no  application  has  been 
made  in  the  court  below  to  suppress  the  evi- 
dence, nor  any  objection  taken,  either  to  the 
answer  or  the  proofs  in  that  court.  The  ques- 
tion has  been  discussed  in  the  court  below  on 
that  ground  ;  and  it  would  be  too  rigid  in  the 
Court  of  Appeals,  to  refuse  entertaining  a 
question,  the  facts  in  respect  to  which  had 
been  examined  into  in  the  Court  of  Chancery  ^ 
without  objection  there  because  there  were 
technical  omissions  in  the  pleadings. 
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The  material  facts  on  which  this  question 
depends  are,  that  G.  S.  was  indebted  to  the 
Bank  prior  to  the  23d  of  March,  1819,  in  the 
sum  of  $2,753.64,  upon  several  notes,  of 
some  of  which  he  was  drawer  and  of  others 
indorser. 

He  made  application  to  some  of  the  Direct- 
ors, a  few  days  before  that  period,  for  a  loan 
of  $5,000  upon  the  ordinary  terms,  and  appre- 
hending, from  what  passed,  that  he  could 
5O7*J  not  obtain  such  loan,  he  made  a  *writ- 
ten  proposal  for  a  loan  of  $2,500  in  current 
money,  and  for  a  loan  of  $5,000  in  the  bills  of 
the  Niagara  Bank,  offering  to  secure  what  he 
then  owed  the  respondents,  together  with 
these  additional  loans,  by  a  mortgage  to  be 
executed  by  the  appellant  on  the  Jamesville 
property,  and  also  by  his  and  .the  appellant's 
bond. 

The  Bank  accepted  his  terms,  with  a  modi- 
fication, reducing  the  loan  proposed  of  $2,500 
in  current  money  to  $1,500.  To  this  G.  S. 
acceded,  and  thereupon  the  loan  was  effected, 
and  the  proposed  security  given. 

It  appears  that  on  the  23d  of  Mar.,  1819. 
when  the  loan  was  completed,  the  credit  of 
the  Bank  of  Niagara  was  impaired,  to  a  certain 
extent.  That  bank  had,  in  the  month  of  Jan. 
or  Feb.,  1819,  refused  to  receive  their  bills 
and  redeem  them  with  specie,  or  in  bills  of  the 
banks  of  N.  Y.  or  Albany  :  and  on  the  27th 
of  Feb.,  1819,  the  Bank  of  Niagara,  being 
indebted  to  the  respondents  in  about  $20,000, 
secured  the  payment  of  the  debt  by  notes, 
bonds  and  mortgages,  held  by  the  Bank  of 
Niagara,  and  by  them  assigned  to  the  respond- 
ents ,  and  as  a  further  security,  the  Bank  of 
Niagara  gave  to  the  respondents  their  bond 
and  mortgage  for  the  amount  of  the  debt ;  so 
that,  as  it  appears  from  the  testimony  of  T. 
W.  Olcott,  the  cashier  of  the  respondents,  and 
I.  Q.  Leake,  the  then  cashier  of  the  Bank  of 
Niagara,  the  securities  were  an  ample  guaran- 
ty against  any  loss,  by  the  respondents,  on 
account  of  that  debt. 

The  bills  of  the  Bank  of  Niagara,  lent  by 
the  respondents  to  G.  S.,  were  received  by 
them  of  I.  Q.  Leake,  about  the  24th  of  Feb., 
1819.  They  were  deposited  with  the  respond- 
ents, as  collateral  and  further  security,  for  the 
debt  due  them  from  the  Bank  of  Niagara. 
The  amount  deposited  was  $10,000.  They 
were  thus  deposited,  with  authority  to  lend  or 
exchange  them,  at  par,  and  on  condition  of 
their  being  passed  to  the  credit  of  the  Bank  of 
Niagara,  on  account  of  the  debt,  whenever 
they  should  be  disposed  of  by  the  respondents; 
and  it  appears,  by  the  testimony  of  T.  W. 
Olcott,  that  the  sum  of  $5,000,  the  amount 
lent  to  G.  S.,  was,  in  consequence  of  that 
loan,  credited  to  the  Bank  of  Niagara,  by  the 
£»O8*]  ^respondents,  in  their  account  with 
that  Bank,  on  the  29th  of  Mar.,  1819,  and  was, 
at  the  same  time,  indorsed  on  the  bond  given 
•by  the  Bank  of  Niagara  to  the  respondents. 
This  credit  was  given  on  the  day  G.  S.  received 
from  the  respondents  the  Niagara  bills.  It 
appears,  from  the  testimony  of  Olcott,  that 
when  G.  S.  applied  for  the  loan  of  $1,500,  and 
$5,000,  in  Niagara  Bills,  he  assigned  as  a  rea- 
son that  he  owed  the  Bank  of  Niagara  $1,000, 
which  he  could  pay  in  the  bills  of  that  Bank, 
and  that  the  residue  he  could  disburse  in  the 
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vicinity  of  Buffalo,  in  the  purchase  of  provis- 
ion, fuel  and  other  articles  for  the  steamboat. 
There  is  no  evidence  in  the  cause  of  the  value 
of  the  bills  of  the  Bank  of  Niagara,  in  the 
City  of  Albany,  or  in  this  part  of  the  State,  on 
the  23d  of  Mar.,  1819,  or  at  any  time  about 
that  period,  except  from  mere  hearsav. 

Several  merchants  and  others,  residing  in 
Buffalo,  have  been  examined.  Some  of  them 
depose  that  the  merchants  there  received  Niag- 
ara bills,  in  payment  of  debts,  except  where 
they  were  confident  of  getting  better  money, 
if  they  required  it ;  and  that  these  bills  were 
generally  taken  by  merchants  there  for  goods, 
at  par.  Others  considered  the  Bank  as  then 
insolvent,  and  refused  to  take  their  bills.  And 
it  seems  that,  by  subsequent  events,  the  opin- 
ion is  now  universal  that  the  Bank  was  then 
insolvent.  We  have  no  direct  evidence  what 
loss,  or  whether  any,  has  been  sustained  by  G. 
S.  on  the  bills  he  received.  These  are  the  ma- 
terial facts  on  which  we  are  now  called  upon 
to  pronounce  whether  the  loan  to  G.  S.  was 
usurious  or  not. 

In  this,  as  in  every  other  case  where  the 
question  of  usury  is  raised,  all  the  facts  and 
circumstances  are  to  be  taken  into  view  ;  and 
as  Ch.  J.  Eyre  said,  in  Hammett  v.  Tea,  it  is 
to  be  analyzed  and  reduced  to  all  the  parts  of 
which  it  is  composed,  and  to  all  the  conclu- 
sions of  fact  which  fairly  result  from  the 
whole  of  the  evidence  ;  and  when  it  is'  so  ex- 
amined, the  question  is,  whether  this  was  a 
loan  of  money  contrary  to  the  Statute  ;  wheth- 
er the  respondents,  under  the  device  of-  lend- 
ing part  in  the  bills  of  their  own  Bank,  and 
part  in  the  bills  of  the  Bank  of  Niagara,  have, 
in  effect,  intentionally  and  knowingly,  taken 
more  than  at  the  rate  of  *six  per  cent.  [*5O9 
interest,  for  the  loan  and  forbearance  of 
money.  I  say  knowingly  and  intentionally  ; 
for  it  cannot  be  pretended  that  unless  the 
respondents  knew  that  the  bills  of  the  Niagara 
Bank  were  depreciated,  and  not  intrinsically 
worth  their  nominal  amount,  and  intentionally 
put  them  off  at  their  nominal  value,  with  such 
knowledge,  it  would  be  a  case  of  usury. 
There  can  be  no  doubt,  and  I  shall  not  stop  to 
examme  the  numerous  cases  to  the  point,  that 
if,  in  a  negotiation  for  a  loan  of  money,  the 
lender  impose  on  the  borrower  goods,  in  part 
or  in  whole,  at  a  higher  value  than  they  are 
worth,  such  device  is  within  the  Statute,  and 
usurious.  The  same  consequence  follows,  if 
the  lender  impose  upon  the  borrower,  as  part 
of  the  condition  of  the  loan,  the  depreciated 
paper,  either  of  an  individual  or  bank,  at  a 
higher  value  than  it  is  worth.  When  I  say 
impose,  I  think  there  is  a  distinction  between 
a  voluntary  and  spontaneous  offer,  on  the  part 
of  the  borrower,  to  take  money  in  part  and 
property  in  part,  as  a  condition  of  the  loan, 
and  the  imposition  of  such  terms  by  the  lender, 
as  matter  of  evidence,  to  show  the  real  nature 
of  the  transaction  and  the  intent  of  the  parties. 
I  am  not  to  be  understood  that  the  consent  of 
the  borrower  to  pay  a  higher  rate  of  interest 
than  the  law  allows  would  have  the  least  effect 
to  render  the  transaction  legal ;  yet,  where 
goods,  or  the  notes  of  a  bank,  or  a  third  per- 
son, constitute  part  of  the  loan,  and  the  value 
of  such  goods,  or  notes,  was  uncertain  and 
fluctuating,  a  voluntary  and  spontaneous  prop- 
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osition  to  receive,  on  a  loan,  part  money  and 
part  in  such  goods  or  notes,  made  by  a  person 
whose  credit  stood  well,  would  not  .seem  to  be 
usurious. 

The  appellant's  counsel  rely  on  the  testi- 
mony of  G.  S.  to  prove  that  the  loan  of  $6,500, 
made  to  him  by  the  respondents,  on  the  23d  of 
Mar.,  1819,  was  usurious  ;  and  they  rely,  as  a 
strong  fact  in  the  transaction,  on  the  circum- 
stance that  he  applied  to  one  or  more  of  the 
Directors,  with  a  view  to  negotiate  a  loan  in 
the  ordinary  way,  for  $5.000  ;  and  that  during 
the  negotiation  he  became  satisfied  that  he 
could  not  obtain  in  current  bank  bills  to  the 
amount  he  desired,  and  then  agreed,  if  the 
respondents  would  lend  him  $2,500,  in  current 
5  1  O*l  bank  *bills,  he  would  receive  $5,000  in 
bills  of  the  Bank  of  Niagara,  and  procure  a 
mortgage  from  the  appellant,  to  be  executed 
on  the  Jamesville  property,  as  a  collateral 
security.  It  has  been  urged  that  this  furnishes 
satisfactory  proof,  both  of  the  necessities  of  G. 
S.,  and  of  the  intention  of  the  respondents  to 
take  advantage  of  his  situation,  by  putting 
upon  him  the  $5,000  in  Niagara  bills,  in  con- 
sequence of  the  accommodation  which  the 
loan  of  $1,500  in  current  money  afforded  him. 
It  has  also  been  urged  that  G.  S.'s  proposition 
was  for  a  loan  of  $2,500  in  current  money ; 
and  that  that  part  of  the  loan  was  reduced  by 
the  respondents  to  $1,500,  when  the  other  part 
of  the  proposition,  the  loan  of  $5,000,  in  bills 
of  the  Niagara  Bank,  was  acceded  to  ;  thus 
showing  that  the  respondents  themselves  made 
a  material  distinction  between  lending  in  their 
own  notes  and  those  of  the  Bank  of  Niagara ; 
and  the  further  fact  is  relied  on  that  the  loan 
of  $5,000  was  for  four  months,  without  inter- 
est. 

Now,  by  referring  to  the  evidence  of  G.  S. , 
it  will  be  seen  that  he  does  not  attribute  the 
conduct  of  the  respondents,  in  being  willing 
to  lend  only  $1,500  in  current  bills,  whilst  they 
•greed  to  his  proposal  to  lend  the  $5,000  in  the 
bills  of  the  Bank  of  Niagara,  either  to  his  want 
of  credit,  or  to  a  disposition  to  oppress  and 
take  advantage  of  him,  or  to  the  circumstance 
that  he  was  then  indebted  to  the  respondents, 
or  to  the  more  important  fact  that  the  bills  of 
the  Niagara  Bank  were  not  worth  their  nomi- 
nal amount.  He  is  altogether  silent  upon 
these  material  and  important  points.  It  is 
impossible  for  this  court  to  infer  anything 
prejudicial  to  the  respondents,  from  the  mere 
fact  that  they  were  unwilling  to  lend  more 
than  $1,500  in  current  money,  and  were  will- 
ing to  lend  $5,000  in  the  bills  of  the  Niagara 
Bank.  Persons  conversant  with  banks  must 
know  that  there  are  periods  when  prudence 
dictates  a  forbearance  to  lend  their  funds.  But 
there  was  a  good  reason,  without  referring  it 
to  a  disposition  to  commit  usury,  why  the  re- 
spondents should  be  willing  to  lend  the  bills 
of  the  Bank  of  Niagara,  in  preference  to  their 
own  bills.  The  Bank  of  Niagara  was  indebted 
to  the  respondents  in  upwards  of  $20,000,  and 
51  1*]  on  the  *supposition  that  the  Bank  was 
solvent,  but  had  declined  redeeming  their 
paper,  it  was  the  dictate  of  prudence  to  render 
themselves  even  more  secure  by  a  compliance 
with  a  proposition  made  by  G.  S. 

The  deposition  of  G.  S.,  in  no  part  of  it, 
warrants  the  idea  that  either  he  or  the  re- 
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spondents  did  believe,  or  had  any  reason  to 
believe,  that  the  Bank  of  Niagara  was  then 
insolvent,  or  that  their  insolvency  was  sus- 
pected. On  the  contrary,  it  appears,  from  the 
testimony  of  Thomas  W.  Olcott,  that  G.  S. 
assigned  as  a  reason  for  applying  for  the  bills 
of  the  Bank  of  Niagara,  as  part  of  the  loan, 
that  he  owed  that  Bank  a  debt  of  $1,000, 
which  he  could  pay  in  these  bills,  and  the 
residue  he  could  disburse  in  the  vicinity  of 
Buffalo,  in  the  purchase  of  provision,  fuel  and 
other  articles  for  the  use  of  the  steamboat. 

It  is  a  fact,  also,  worthy  of  consideration, 
that  the  appellant,  to  whom  G.  S.  states  he 
made  known  his  application,  and  who  was  to 
receive,  and  did  receive,  $4,000  of  these  bills 
(the  $1,000  having  been  paid  and  received,  in 
discharge  of  G.  S.'s  note  to  the  Bank  of  Niag- 
ara), should  be  willing,  he  having,  as  it  is 
alleged,  no  interest  in  the  money,  but  being 
merely  a  surety,  to  mortgage  his  property, 
which  was  deemed  an  adequate  security,  and 
to  unite  with  G.  S.,  in  his  bond  for  this  very 
loan,  if  he  had  then  considered  it  either  a 
usurious,  or  a  hard  and  oppressive  loan,  as 
regards  G.  S. 

I  have  already  observed  that  there  is  no 
evidence  what  the  notes  of  the  Bank  of  Niagara 
were  worth  in  the  City  of  Albany  when  the 
loan  was  contracted.  It  is  not  shown  that  they 
were  under  par  here  ;  and  it  is  not  shown  that 
the  respondents  had  not  good  reasons  to  be- 
lieve that  the  Bank  was  perfectly  solvent.  It 
is  true  that  the  respondents  knew  that  the 
negotiations  for  a  loan  in  N.  Y.  had  failed  ; 
but  I.  Q.  Leake,  who  gave  that  information, 
declares  it  was  still  hoped  the  Bank  of  Niagara 
would  resume  its  business  ;  and  I  cannot  find, 
in  this  case,  evidence  warranting  the  court  in 
saying  that  the  respondents  knew,  or  had 
reason  to  believe,  when  this  loan  was  effected, 
that  the  Bank  of  Niagara  was  insolvent,  be- 
cause it  had  refused'to  *redeem  its  bills  [*5 1 2 
in  the  winter  preceding,  or  because  their  nego- 
tiation for  a  loan  had  failed.  A  bank  may  be 
quite  solvent,  notwithstanding  it  fails  to  redeem 
its  bills.  This  we  know  to  have  happened  in 
several  instances,  where  the  ability  and  solv- 
ency of  the  banks  have  been,  afterwards,  fully 
established.  A  man,  says  Dallas,  /.  (5  Taunt., 
548),  may  be  in  difficulties,  and  not  stop  pay- 
ment ;  he  may  stop  payment,  and  not  be  in- 
solvent, and  he  may  be  insolvent  and  not  a 
bankrupt. 

There  is  a  fact  in  the  case  which  appears  to 
me  to  be  a  strong  manifestation  of  the  purity 
of  this  loan.  I  have  already  stated  that  the 
evidence  clearly  established  the  fact  that  the 
respondents  had  security  from  the  Bank  of 
Niagara,  for  the  debt  due  to  them  from  that 
Bank.  They  had,  therefore,  no  inducement, 
whatever,  to  lend  the  bills  of  the  Niagara 
Bank,  at  par,  when  they  were  under  par  ;  or, 
in  other  words,  the  respondents  had  no  motive 
to  defraud  G.  S.,  by  inducing  him  to  take  these 
bills  at  their  nominal  value,  when  they  were 
depreciated. ;  for  if  anything  was  gained  on 
the  one  hand,  or  lost  on  the  other,  by  the  nego- 
tiation, the  gain  would  not  accrue  to  the 
respondents. 

It  has  been  very  much  relied  on  that  G.  S. 

was  indebted  to  the  respondents  when  this  loan 

was  effected.     He  was  so  ;  but  it  does  not 
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appear  that  he  was  pressed  for  the  debt,  or 
that  his  credit  was  impaired.  His  subsequent 
insolvency,  soon  after  this  transaction,  and  his 
deep  defalcation,  for  aught  that  appears,  was 
unknown  and  unexpected  by  the  respondents. 

Judging  of  this  case  from  the  facts  before 
us,  my  conclusion  is  that  the  loan  was  not 
usurious ;  but,  on  the  contrary,  that  the 
transaction  was  fair  and  upright,  neither 
contaminated  with  usury,  nor  marked  with 
oppression  or. fraud.  In  my  judgment,  there- 
fore, the  decree  ought  to  be  affirmed. 

April  3. — This  being  the  opinion  of-  the  rest 
of  the  court  (HUNTINGTON,  Senator,  dissent- 
ing), it  was,  thereupon,  ordered,  adjudged  and 
decreed  that  the  decree  of  the  Court  of  Chan- 
cery be,  in  all  things,  affirmed,  with  costs,  &c. 

Decree  of  affirmance. 

Usury,  what  is,  and  what  is  not— Question  for  jury. 
Cited  in— 7  Wend.,  614 ;  1  Hill,  232  ;  7  Paige,  646 ;  6  N. 
Y.,  109  ;  15  N.  Y.,  231 ;  32  N.  Y.,  609,  610  ;  62  N.  Y.,  347; 
2  Keyes,  510  :  4  Abb.  App.  Dec.,  72  ;  1  Barb.,  435. 

Judge  being  stockholder,  no  objection.  Disapproved 
— Hopk.,  5. 

Cited  ia— Clarke.  146 :  72  N.  Y.,  12 ;  77  N  Y.,  108 ;  15 
Barb,  531:  17  Barb.,  412,  423;  28  Barb.,  505,  506  ;  7 
Bank  Reg..  410  ;  2  Sawy.,  323. 

Also  cited  in— 2  Cow.,  172,  705 ;  26  Wend.,  166 ;  15  N. 
Y.,  200 ;  21  Mich.,  275 ;  9  Minn.,  199,  202. 


513*]  *REUBEN  SKINNER,  Appellant, 

ABRAHAM  DAYTON,  REUBEN  WHEEL- 
ER, WILLIAM  RAYMOND,  JR.,  NA- 
THAN H.  RAYMOND  AND  THE  EXEC- 
UTORS OF  ABNER  P.  HITCHCOCK, 
DECEASED,  THE  EXECUTORS  OF  IRA 
H  ALL.  DKCEASED.AND  NATHAN  DOANE, 
JOHN  WHITE,  RANDOLPH  TAYLOR, 
AND  MARVIN  WHITE,  Respondents. 

Partnership — One  Partner  Cannot  Bind  Co- 
partners, by  Contract  under  Seal,  without 
AutJutriiy  —  How  such  Authority  may  be 
Shown — Contract  for  Manufacture  of  Ma- 
chinery—  Payment  to  be  in  Installments — 
Action  by  Manufacturers  for  Breach — Meas- 
ure of  Damages — Judgment  on  Demurrer,  in 
Suit  against  Contracting  Partner,  not  Con- 
clusive of  Lack  of  Authority,  in  Suit  by  him 
for  Contribution. 

One  partner,  or  member  of  an  association,  cannot 
execute  a  deed  or  writing:  under  seal,  so  as  to  bind 
the  others,  without  an  express  authority  for  that 
purpose  ;  and  if  he  does  so,  he  makes  himself  per- 
sonally responsible.  But  such  authority  may  be  by 
parol,  and  if  shown,  or  if  the  other  partners  or  as- 
sociates have,  by  their  subsequent  assent  or  acts, 
ratified  the  contract.they  will  be  equally  responsible, 
and  bound  to  contribute,  ratably,  to  any  damages 
which  may  be  recovered  at  law,  against  the  partner 
who  executed  the  contract. 

S.and  others  formed  an  Association  for  manufact- 
uring cotton,  &c..  and  executed  articles  of  agree- 
ment, as  to  the  organization  of  the  Company,  and 
the  mode  of  managing  and  conducting  its  business, 
&c.  The  stock  of  the  Company  was  divided  into 
twenty  shares,  and  the  subscribers  to  the  stock 
elected  a  President,  and  two  of  their  members  as 
Director  and  Treasurer,  &c.  S.  having  been  elected 
President  of  the  Company,  and  R.  and  H.  Directors, 
Apr.  25, 1815,  they  entered  into  a  contract  with  W., 
T,  &  W.,  who  had  subscribed  for  two  shares  of  the 
stock,  to  make  certain  machinery,  in  one  year,  at  a 
certain  price,  to  be  paid  in  installments,  which  con- 


NOTE.— The  one  partner  cannot  bind  firm  by  seal. 
See  Clement  v.  Brush,  3  Johns.  Cas.,  180,  note. 
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tract  was  signed  and  sealed  by  S.  as  "for  the  Direct- 
ors" of  the  Company.  Aug.  1,  following,  R.  and 
H.,  as  Directors,  gave  notice  to  W.,  T.  &  W.,  that  the 
Company  could  not  go  on,  and  that  the  contract 
was  abandoned  ;  and  W.,  T.  &  W.  thereupon  (the 
covenants  being  independent)  brought  a  suit  at  law 
against  S.  on  the  covenant  .to  recover  the  install- 
ments which  fell  due  before  the  1st  of  Aug.,  though 
the  machinery  had  not  been  completed  or  delivered. 
S.  pleaded  in  bar,  that  he  executed  the  contract  in 
behalf  of  the  Company  and  in  his  capacity  of  Direct- 
or and  agent  of  the  Company,  and  not  otherwise;  and 
the  court,  on  demurrer,  gave  judgment  against  S., 
for  want  of  an  averment  in  his  plea  of  an  authority 
from  the  Company  to  execute  the  contract.  Held 
that  this  decision  was  not  conclusive  as  to  the  ques- 
tion of  the  personal  responsibility  of  S.  on  the  con- 
tract; and  he  having.afterwards,  filed  a  bill  in  equity 
agaipst  W.,  T.  &  W..  and  the  other  members  or  the 
Company,  and  obtained  an  injunction  as  to  the  suit 
at  law,  which  was  afterwards  dissolved  by  the  Chan- 
cellor, on  the  coming  in  of  the  answer,  on  the  ground 
that  S.  was  individually  and  solely  responsible ;  and 
this  court  having  reversed  that  decree,  directed  the 
Court  of  Chancery,  by  a  reference  to  a  master,  for 
an  issue  at  law,  to  ascertain  the  damages,  if  any, 
which  W.,  T.  &  W.  had  sustained  by  the  non-execu- 
tion or  rescinding  of  the  contract,  and  the  damages 
so  ascertained  to  be  levied  on  the  execution  at  law. 
Held  that  this  decree  did  not  conclude  S.  as  to  the 
fact  of  his  individual  and  sole  responsibility,  nor  as 
to  his  right  to  call  on  the  other  members  for  a  rat- 
able contribution  towards  satisfying  what  might  be 
recovered  against  him,  on  the  contract. 

And  the  cause  having  been  afterwards  put  at  issue 
in  the  Court  of  Chancery,  and  proofs  taken,  it  was 
held,  on  appeal,  that  W.,  T.  &  W.  were  entitled  to 
recover  damages  for  the  breach  of  the  contract,  .to 
the  amount  of  their  actual  expenditures  and  losses, 
as  far  as  they  had  proceeded  in  the  fulfillment  of  it, 
Aug.  1,  1815 ;  that  S.  was  entitled  to  contribution 
from  his  associates,  who  had  by  their  assent  and 
acts  ratified  the  contract,  and  who  could  not,  under 
any  article  of  the  Association,  as  to  a  forfeiture  of 
their  shares,  avoid  their  responsibility  ;  that  the  in- 
junction should  be  continued,  until  the  amount  of 
such  contribution  was  ascertained  ;  and  that  the 
deficiency  only,  after  what  remained  of  the  clear 
estate,  of  the  Company  had  been  applied  towards 
the  payment  of  W.,  T.  &  W.,  should  be  levied  under 
the  judgment  at  law  against  S. 

Citations— 13  Johns..  307  ;  Act,  March  22, 1821 ;  17 
Johns.,  437;  4  Johns.  Ch.,  573;  4  T.  R.,  313:  Fon- 
blanque,  Vol.  I.,  p.  287,  n.,  295,  bk.  1,  ch.  4,  sec.  18 ;  7 
Cranch,299;  19  Johns.,  60;  1  Mad.  Ch.,  210,211;  Yelv., 
127 ;  2  Vern.,  127 ;  3  P.  Wms.,  277  ;  Poth.  Obi.,  n.  448  ; 
4  Burr.,  2108 ;  3  Johns.  Cas.,  70 ;  5  East,  148  ;  4  Mass., 
595, 599  ;  2  Liv.  Agen..  274 ;  Chit.  PL,  24  ;  5  Johns.,  58. 

A  PPEAL  from  the  Court  of  Chancery.  The 
A  bill  filed  Sept,  28,  1816,  stated  that  A. 
Dayton,  R.  Wheeler,  W.  Raymond,  Jr.,  Na- 
than H.  Raymond,  A.  S.  Hitchcock,  Ira  Hall 
and  N.  Doane,  being  desirous  of  associating 
themselves  together,  for  the  purpose  of  manu- 
facturing cotton  yarn  and  cloth,  Apr.  10,  1815, 
adopted  and  subscribed  written  articles,  called 
the  constitution, declaring,  among  other  things, 
the  name  of  the  Association  *to  be  The  [*514 
Granville  Cotton  Manufacturing  Company  ; 
that  there  should  be  elected  annually,  a  Presi- 
dent, who  should  be,  ex-officio,  a  Director,  and 
not  less  than  two.nor  more  than  four  Directors, 
and  a  Treasurer.  That  the  President  should 
have  power  to  call  a  meeting  of  the  Board  of 
Directors,  whenever  he  thought  proper,  on 
giving  three  days'  notice  ;  that  he  should  ap- 
point a  general  agent,  whose  duty  it  should  be 
to  purchase  stock,  and  vend  the  goods  of  the 
Company,  and  under  the  particular  direction 
of  the  President  and  Directors,  to  transact  all 
business  &c.,  and  also  to  appoint  a  clerk  to 
keep  the  accounts,  &c.  That  each  person 
should,  at  the  time  of  subscribing  for  the  stock, 
pay,  on  each  share  subscribed,  $10,  and  from 
time  to  time,  and  at  all  times  thereafter,  pay 
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such  assessments  as  should  be  made  by  the 
President  and  Directors,  or  forfeit  such  share 
or  shares,  with  all  previous  payments  thereon, 
&c.  That  the  stock  of  the  Company  should  be 
divided  into  twenty  shares,  &c.  The  shares 
were  taken  by  the  appellant,  and  the  persons 
named  as  defendants  in  the  bill,  and  White, 
Taylor  &  White,  who  subscribed  two  shares. 
The  appellant  subscribed  four  shares,  and  was 
elected  President,  and  W.  R.,  Jr.,  and  A.  P. 
H.,  were  elected  Directors,  N.  H.  R.,  Treas- 
urer, and  W.  R.,  Jr.,  Clerk. 

That  Apr.  25,  1815,  an  agreement  was 
entered  into  between  White,  Taylor  &  White, 
of  the  one  part,  and  the  appellant,  as  agent 
and  Director  of  the  Company,  of  the  other  part, 
under  the  hands  and  seals  of  the  parties.  By 
this  agreement,  W.,  T.  &  W.,  promised  and 
engaged  to  make  and  deliver  at  the  factory,  to 
be  erected  at  Granville,  of  the  best  materials, 
and  best  workmanship,  twelve  throstle  frames, 
fly-wheels  to  contain  eighty-four  spindles  each, 
with  iron  top-rollers  and  dead  weights,  &c., 
with  all  the  necessary  apparatus  for  complete 
operation  ;  six  frames  to  be  put  in  operation 
in  the  month  of  Oct.,  following,  and  six  other 
frames  May  1, 1816.  And  the  plaintiff  and  W. 
R.,  Jr.,  and  A.  P.  H.,  engaged,  in  behalf  of 
the  Company,  to  pay  W.,  T.  &  W.  $15  for 
each  spindle,  or  $15,120,  viz.:  $900  in  thirty- 
five  days,  and  $500  every  thirty  days  there- 
after, until  the  machinery  should  be  in  full 
operation,  at  which  time,  the  sum  remaining 
515*]  due,  *should  be  paid,  &c.  This  agree- 
ment was  executed  in  this  manner,  to  wit : 
"White,  Taylor  &  White  (L.  S.)  For  the 
Directors,  Reuben  Skinner  (L.  S.)" 

The  bill  further  stated  that  the  constitution 
of  the  Company  was  made  known  to  W.,  T. 
&  W. ,  before  the  execution  of  the  agreement, 
and  they  agreed  to  subscribe  two  shares,  upon 
the  further  condition  that  they  should  be 
exempted  from  any  assessment  which  had  been 
made,  or  which  should  be  made,  until  the 
machinery  was  finished,  and  the  factory  in 
Operation.  That  the  Directors  raised  by  assess- 
ments, about  $1,100  ;  and  Apr.  27,  1815,  they 
laid  another  assessment  on  the  eighteen  shares 
of  $50  each.  A.  D.,  I.  H.  and  R.  W.  paid 
their  assessments,  amounting  16  $350  ;  but  all 
the  other  stockholders  refused  to  pay,  and 
forfeited  their  shares,  with  the  previous  pay- 
ments. About  May  27,  1815,  the  President 
and  Directors  gave  notice  in  writing,  toW., 
T.  &  W.,  or  one  of  them,  that  by  reason  of 
the  forfeiture  of  these  shares,  the  Company 
could  not  go  on  with  their  factory,  and  the 
contract  made  with  them  could  not  be  per- 
formed. That  N.  H.  R.,  who  delivered  the 
notice,  was  answered  by  W.,  T.  &  W.,  or  one 
of  them,  that  they  had  made  no  contracts  for 
the  machinery,  but  had  done  something 
towards  making  the  frames.  The  bill  fuither 
stated  that  about  $1,536  had  been  raised  by 
assessments,  of  which  sum  about  $1,100  had 
been  applied  to  pay  for  land  purchased  ;  that 
the  appellant  was  sued  by  Clark  and  Savage  for 
stone,  for  the  building,  and  the  suit  was  then 
pending  ;  that  $300  had  been  paid  to  C.  and 
S. ;  and  that  the  appellant  had  advanced  out 
of  his  private  funds,  $217.94  ;  that  W.,  T.  & 
W.  had  not  performed  any  part  of  their  con- 
tract, and  were  insolvent  ;  that  T.  had  ab- 
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sconded,  and  M.  W.,  another  of  the  firm,  was 
imprisoned  for  debt,  and  the  partnership 
between  them  dissolved  ;  that  in  Aug.,  1815, 
W.,  T.  &  W.  sued  the  appellant  in  the  Supreme 
Court,  for  a  breach  of  the  contract  above 
mentioned,  and  in  their  declaration  alleged 
the  non-payment  of  $900,  which  was  payable 
thirty-five  days  after  the  date  of  the  agree- 
ment, $500  payable  June  29  and  $500  payable 
July  29  following ;  *that  the  appel-  [*5 1 6 
lant,  in  his  plea,  alleged  that  he.  executed  the 
agreement'as  Director  and  agent  for  the  Com- 
pany and  in  no  other  capacity  ;  and  that  on  a 
demurrer  to  this  plea,  the  Supreme  Court  gave 
judgment  against  the  appellant,  in  Aug.,  1816, 
(13  Johns.  Rep.,  307);  that  notice  of  this  suit 
was  given  Aug.  25, 1815,  to  the  other  partners, 
who  did  not  interfere  in  the  defense  of  it.  The 
bill  prayed  for  a  discovery  and  an  injunction 
to  stay  the  suit  at  law,  and  that  the  other 
members  of  the  Company  might  be  decreed  to 
pay  the  appellant  the  $217.94,  and  such  other 
sums  as  he  may  be  obliged  to  pay  ;  and  that 
the  agreement  with  W..  T.  &  W.  might  be 
delivered  up  and  canceled,  and  for  general 
relief. 

Jan.  26,  1817,  Marvin  White  filed  his  sepa- 
rate answer,  stating  that  Randolph  Taylor, 
John  White  and  himself  were  partners  in  the 
business  of  making  machinery  for  cotton 
manufacturers.  He  admitted  that  he  signed, 
in  behalf  of  the  firm,  the  agreement  stated  in 
the  bill  ;  he  denied  that  he  agreed  or  expected 
to  look  to  the  members  of  the  Association  for 
the  performance  of  it  on  their  part;  but  relied 
wholly  on  the  liability  and  responsibility  of 
the  appellant  for  the  fulfillment  of  the  con- 
tract. He  admitted  that  in  May,  1815,  N.  H. 
R.  delivered  him  a  letter  from  the  appellant 
and  the  two'  Directors,  stating  that  several 
shares  had  become  forfeited,  and  that  the 
remaining  stockholders  would  be  obliged  to 
abandon  the  business,  unless  some  alteration 
was  made  in  the  contract ;  and  that  N.  H.  R. 
was  authorized  to  agree  to  such  alteration;  but 
he  denied  that  the  letter  contained  any  notice 
that  the  Company  would  not  go  on,  or  that  (he 
contract  made  with  the  appellant  would  not  be 
performed.  He  also  denied  that  he  told  N.  H. 
R.  that  they,  W.,  T.  &  W.,  had  made  no  con- 
tracts for  machinery,  &c.,  but  the  contrary  ; 
that  no  proposals  as  to  alterations  were  after- 
wards made  by  the  appellant,  or  any  other 
person;  that  immediately  after  the  contract  he 
commenced  the  work  on  the  machinery,  and 
continued  the  work  until  Aug.  1  following, 
when  he  received  a  letter  from  the  appellant, 
dated  July  24,  which  convinced  him  that  the 
appellant  did  not  mean  to  perform  the  con- 
tract ;  that  this  letter  was  the  first  notice  W., 
*T.  &  W.  had  of  the  intention  of  the  [*5 1 7 
Company  not  to  go  on,  and  which  he  consid- 
ered as  amounting  to  a  notice  of  the  abandon- 
ment of  the  contract,  and  a  refusal  to  perform 
it.  That  the  wages  of  the  workmen  employed 
on  the  machinery,  at  that  time,  amounted  to 
$2,377.34,  and  the  cost  of  the  materials  pur- 
chased to  $882.66.  That  when  the  letter  was 
received  in  August,  W.,  T.  &  W'.  were  solvent, 
and  in  good  credit,  and  would  have  executed 
the  contract,  if  the  appellant  had  performed 
on  his  part  ;  and  that  their  subsequent  insolv- 
ency was  produced  by  the  losses  sustained  in 
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consequence  of  the  failure  of  the  appellant  to 
perform  the  contract  on  his  part.  That  the 
work  and  materials  finished,  at  the  expense  of 
$3,800,  had  become  useless,  and  were  not 
worth  $400,  &c. 

June  28, 1818,  John  White  filed  his  separate 
answer,  which  agreed,  substantially,  with  that 
of  M.  W. 

Dayton,  Wheeler,  W.  Raymond,  N.  H.  Ray- 
mond, A.  P.  Hitchcock,  and  N.  Doane,  filed 
their  joint  and  several  answer,  Jan.  13,  1817. 
They  all  denied  that  the  contract  with  W.,  T. 
&  W.  was  made  with  their  approbation  or 
consent,  but,  on  the  contary,  that  had  fre- 
quently expressed  their  disapprobation  of  ,it ; 
and  they  denied  that  the  appellant  had  any 
authority  to  make  the  contract  in  behalf  of 
the  Company,  or.  that  he  was  the  agent  of  the 
Company,  by  any  appointment  as  such.  They 
all  stated  that  the  Company  was  indebted  to 
them  for  advances  out  of  their  individual 
funds,  the  amount  of  which  advances  was 
stated  by  them  respectively. 

On  the  coming  in  of  the  answers,  a  motion 
was  made  to  dissolve  the  injunction,-  which 
had  issued  ;  and  the  Chancellor,  after  argu- 
ment, Aug.  28,  1817,  ordered  the  injunction  to 
be  dissolved.  (See  2  Johns.  Ch.,  p.  526.)  The 
plaintiff  appealed  from  this  order  and  the 
court  for  the  Correction  of  Errors,  in  Mar., 
1819,  reversed  the  decretal  order,(see  17  Johns., 
357-373),  and  decreed  "  that  the  injunction  be 
continued  until  the  hearing,  on  the  appellant's 
confessing  judgment  in  the  suit  at  law,  with 
leave  to  the  respondents  to  enter  up  the  same ; 
and  that  proceedings  be  had  in  the  Court  of 
5 1 8*]  Chancery,  *either  by  a  reference  to  a 
master  or  an  issue  at  law,  to  ascertain  the  dam- 
ages, if  any,  sustained  by  the  respondents  by 
the  non-execution  or  rescinding  of  the  con- 
tract, on  the  part  of  the  appellant,  and  that 
the  respondents  levy  those  damages  only  on 
the  execution;  and  that  the  record  be  remitted," 
&c. 

Abner  P.  Hitchcock  afterwards  died,  and 
the  suit  was  duly  revived  against  Anna  Hitch- 
cock, executrix,  and  Phineas  Hitchcock,  exec- 
utor, &c.  And  Jra  Hall,  having  died  Sept. 
18,  1816,  Rebecca  Hall,  his  executrix,  John  C. 
Parker,  Clark  Northup  and  Isaac  Hollister,  his 
executors,  were  also  made  parties  to  the  suit, 
and  filed  their  answers  May  14,  1818.  They 
stated  that  their  testator,  and  they,  as  his  exec- 
utors, had  paid  above  $1,900,  on  account  of 
the  Company. 

•  General  replications  were  filed,  and  witnesses 
examined,  by  both  parties,  and  various  exhibits 
proved. 

Several  witnesses  testified  that  they  heard 
Hall,  Hitchcock,  N.  H.  Raymond,  A.  Dayton 
and  W.  Raymond,  Jr.,  express  their  disappro- 
bation of  the  contract  the  day  on  which  it  was 
made  ;  and  that  they  heard  the  appellant  say, 
on  that  day,  that  he  "  had  made  a  good  day's 
work,  and  run  the  Company  in  debt  $15,000  ;" 
or,  as  two  of  the  witnesses  testified  "that  he 
had  run  the  Company  in  debt,  that  day,  to  the 
amount  of  $15.000,  and  that  he  did  not  know 
how  the  Company  would  like  it  ;"  and  that  N. 
H.  Raymond  immediately  expressed  his  sur- 
prise and  disapprobation.  One  of  the  wit- 
nesses stated  that  there  was  an  understanding 
between  the  Company  and  W.,  T.  &  W.,  that 
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the  latter  should  give  in  their  proposals,  and 
allow  the  Company  ten  days  to  consider  of 
them ;  but  the  appellant  concluded  the  con- 
tract on  the  same  day  it  was  made.  One  wit- 
ness stated  that  he  was  present  when  the  con- 
tract was  read  in  the  presence  of  Ira  Hall, 
before  its  execution,  and  he  made  no  objection 
to  it ;  and  that  he  heard  W.  Raymond,  Jr., 
tell  the  appellant,  before  the  contract  was  exe- 
cuted, as  he  was  going  out,  being  in  a  hurry, 
that  he  should  be  satisfied  with  any  contract 
the  appellant  should  make.  It  was  proved, 
by  an  exhibit  in  the  cause,  that  W.  Raymond, 
Jr.,  had  confessed  that  he  had  used  language 
from  which  the  *appellant  had  reason  [*510 
to  believe  that  he  had  his  approbation  and 
consent  to  make  the  contract ;  for  he  said  to 
him,  that  after  advising  with  Hitchcock  and 
Hall,  he  must  do  as  well  as  he  could,  and  that 
he,  R.,  would  be  satisfied.  One  of  the  wit- 
nesses deposed  that  he  heard  Hitchcock  say 
that  an  assessment  of  $60  on  eighteen  shares 
had  been  laid  by  the  Directors,  and  that  $50 
of  the  assessment  was  to  meet  the  first  install- 
ment of  the  contract  with  W.,  T.  &  W. 

The  cause  was  brought  to  a  hearing  on  the 
pleadings  and  proofs,  in  Apr.,  1821,  and  Aug. 
9  following,  the  Chancellor  pronounced  the 
following  decretal  orders  : 

"  This  cause  having  been  brought  to  a  hear- 
ing upon  the  pleadings  and  proofs,  and  the 
same  having  been  argued  by  Mr.  John  V. 
Henry,  of  counsel  on  behalf  of  the  complain- 
ant, and  by  Mr.  Bud  and  Mr.  Abraham  Van 
Vechten,  of  counsel  on  behalf  of  the  defend- 
ants, John  White,  Randolph  Taylor  and  Mar- 
vin White,  due  deliberation  being  thereupon 
had,  it  is  ordered,  adjudged  and  decreed,  and 
his  Honor,  the  Chancellor,  by  the  authority  of 
this  court,  doth  order,  adjudge  and  decree 
that  this  cause,  as  between  the  complainant 
and  the  defendants,  John  White,  Randolph 
Taylor  and  Martin  White,  be  referred  to  one 
of  the  masters  of  thjs  court,  residing  in  either 
of  the  Counties  of  Albany,  Rensselaer  or 
Washington,  to  be  agreed  on  by  and  between 
the  said  counsel  for  these  parties,  or  to  be 
designated  by  the  Chancellor,  if  they  cannot 
agree ;  and  that  it  shall  be  the  duty  of  such 
master  to  ascertain  and  report  the  damages 
sustained  by  those  three  defendants,  by  reason 
of  the  non-execution  and  abandonment,  on  the 
part  of  the  complainant,  of  the  covenant  and 
agreement  by  and  between  them  and  the  com- 
plainant, made  the  twenty-fifth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifteen,  and  in  the  pleadings  set 
forth  or  mentioned  ;  and  that  the  said  master, 
with  a  view  the  more  precisely  to  ascertain 
such  damages,  take,  state  and  report,  the 
amount  due  to  the  said  three  defendants,  for 
the  work  done  and  materials  furnished,  and 
for  all  other  expenses  by  them  actually  and 
bonafide  incurred,  pursuant  to  the  said  cove- 
nant and  agreement,  prior  to  the  first  day  of 
August,  in  the  year  aforesaid,  when  the  further 
execution  of  the  said  agreement  was  abandoned, 
*by  reason  of  notice  of  the  inability -[*52O 
or  refusal  of  the  complainant  to  fulfill  it ;  and 
also  to  ascertain  and  report,  in  addition  thereto, 
the  amount  of  the  actual  loss  and  injury,  if 
any,  which  the  said  three  defendants  may  have 
sustained,  by  reason  of  the  said  inability  or 
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refusal,  and  consequent  abandonment  of  the 
said  contract,  on  the  said  first  day  of  August ; 
and  that  the  report  of  the  master  be  founded  on 
the  pleadings,  exhibits,  and  proofs  taken  in 
chief  in  this  cause,  and  on  such  other  evidence 
as  either  party  may  furnish,  under  the  direc- 
tions of  the  said  master  ;  and  that  the  said 
master  report  thereon,  with  all  convenient 
speed,  and  that  the  question  of  costs,  and  all 
further  questions,  be  reserved,  until  the  coming 
in  of  the  report." 

"This  cause  having  been  brought  to  a  hear- 
ing upon  the  pleadings  and  proofs,  and  the 
same  having  been  argued  by  Mr.  John  V. 
Henry,  of  counsel  on  behalf  of  the  complain- 
ant, and  by  Mr.  Zebulon  R.  Shepherd,  of  coun- 
sel on  behalf  of  all  defendants,  except  the  last 
three  persons  named,  and  due  deliberation  be- 
ing thereupon  had,  it  is  declared  that  the  said 
defendants  are  not  bound  to  contribute  to  the 
damages  which  may  be  assessed  and  levied  by 
and  on  behalf  of  the  defendants.  John  White, 
Randolph  Taylor  and  Marvin  White,  against 
the  complainant,  upon  the  contract  of  the 
twenty-fifth  day  of  April,  in  the  year  one 
thousand  eight  hundred  and  fifteen,  in  the 
pleadings  mentioned,  inasmuch  as  the  com- 
plainant was  not  authorized  by  these  defend- 
ants, nor  by  the  Directors  of  the  Granville 
Cotton  Manufacturing  Company,  to  make  the 
same  ;  and  in  as  much  as  none  of  the  members 
of  the  said  Company,  under  the  constitution 
of  the  said  Company,  could  legally  be  bound, 
without  their  presence  and  specific  engage- 
ment, beyond  the  capital  and  funds  belonging 
to  them,  and  actually  assessed  and  paid  in 
under  such  assessments  ;  and  inasmuch  as 
the  members  of  the  said  Company,  by  the 
terms  of  the  Association,  had  a  right,  at  all 
tisnes,  to  withdraw  themselves  from  any  re- 
sponsibility as  members,  by  refusing  to  pay 
their  assessment,  and  submitting  to  forfeit 
their  shares  and  all  previous  payments  made 
thereon  ;  but  inasmuch  as  the  said  defend- 
ants, by  their  said  counsel,  submitted  to  ac- 
count to  and  with  the  complainant,  in  respect 
to  the  -lands  purchased  by  and  on  behalf  of 
52  1*J  said  Company,  and  in  respect  *to  the 
expense  actually  incurred  in  and  towards  the 
erection  of  the  building  erected  thereon,  for 
the  use  of  the  said  Company  ;  it  is  thereupon 
ordered,  adjudged  and  decreed,  and  his  Honor, 
the  Chancellor,  by  the  authority  of  this -court, 
doth  order,  adjudge  and  decree  that  it  be  re- 
ferred to  any  one  of  the  masters  of  this  court 
residing  in  the  County  of  Washington,  to  take 
and  state  an  account  by  and  between  the  com- 
plainant and  the  said  defendants,  in  respect  to 
the  purchase  of  the  land,  and  the  contracts 
and  expenses  made  and  incurred  in  respect  to 
the  erection  of  the  building  aforesaid,  and  in 
respect  to  the  appropriation  of  the  funds  act- 
ually paid  in  by  either  of  the  parties,  on  any 
or  all  of  the  assessments  made  by  the  Direct- 
ors of  the  said  Company  ;  and  that  the  plead- 
ings and  proofs  taken  in  this  cause  be  evidence 
before  the  master  on  such  accounting;  and  that 
the  mawter  be  at  liberty  to  examine  the  parties, 
or  either  of  them,  on  oath,  touching  the  prem- 
ises, and  to  call  for  books,  vouchers,  and  pa- 
pers, in  relation  thereto,  and  that  he  report 
with  all  convenient  speed  ;  and  that  the  ques- 
tion of  costs,  as  between  the  complainant  and 


the  said  defendants,  and  all  other  questions, 
be  reserved  until  the  coming  in  of  the  said 
report." 

An  appeal  was  entered  from  these  orders. 

THE  CHANCELLOR  assigned  his  reasons  for 
the  decretal  orders  made  by  him,  for  which  see 

5  Johns.  Ch.,  pp.  359,  365. 

Mr.  Henry,  for  the  appellant,  contended  : 
1.  That  the  contract  of  Apr.  25,  1815,  con- 
tained the  express  declaration,  that  it  was  made 
between  W.,  T.  &  W.,  of  the  one  part,  and  the 
appellant  and  W.  R.  and  H.  P.  H.,  as  Direct- 
ors of  the  Granville  Cotton  Manufacturing 
Cq.,  of  the  other  part,  with  perfect  knowledge, 
at  the  time,  by  W.,  T.  &  W.,  who  subscribed 
the  contract,  of  the  constitution  of  the  Com- 
pany, and  of  the  character  in  which  he  acted  ; 
and  the  contract  having  been  executed  by  the 
appellant,  not  in  his  own  name,  but  "  for  the 
Directors,"  by  their  authority  and  deliberate 
ratification,  the  appellant  was  not  personally 
bound.  As  the  case  now  presents  itself  on  the 
pleadings  and  proofs,  the  authority  of  the 
Company  to  the  appellant,  *to  execute  [*522 
the  contract,  is  fully  shown.  It  steers  clear, 
therefore,  of  the  decision  of  the  Supreme  Court 
(13  Johns.,  307),  on  the  demurrer  to  the  plea 
in  the  action  of  covenant  brought  by  W.,  T. 

6  W.  against  the  appellant.     That  court  gave 
judgment  against  the  appellant  on  the  ground 
merely  of  a  want  of  averment  in  the  plea,  that 
he  executed  the  contract  by  authority  of  the 
Company.     The  appellant,  after  that  decision, 
filed  his  bill  in  the  Court  of  Chancery  ;  and 
W.,  T.  &  W:,  in  their  answer,  do  not  deny  the 
authority  of  the  appellant  to  execute  the  con- 
tract in  behalf  of  the  Company.     M.  W.  says, 
merely,  that  he  did  not  agree  or  expect  to  look 
to  the  members  of  the  Association,  for  the  per- 
formance of  the  contract,  but  relied  wholly  on 
the  responsibility  and  liability  of  the  appellant ; 
and  J.  W.  is  silent  on  the  point.     I.  Hall  was 
present  when  the  contract  was  made  ;  and  W. 
R.,  Jr.,  another  Director,  says  the  appellant 
consulted  him  about  the  contract,  and  he  told 
him  to  do  as  well  as  he  could,  after  consulting 
A.  P.  H.  and  I.  Hall.     Again  ;  an  assessment 
was  laid,  at  a  meeting  of  the  Directors,  on  each 
share,  for  the  very  purpose  of  paying  the  first 
installment  of  this  contract;  and  W.  R. ,  Jr., 
and  A.  P.  H.  signed  the  notice  sent  to  W...T. 
&   W.,  dated  May  20,  1815,  informing  them 
that  the  Company,  in  consequence  of  the  shares 
forfeited,  would  be  obliged  to  abandon   the 
contract,  unless  some  alteration  of  it  was  made. 
Here,  then,  was  an  express  ratification  of  the 
contract  by  the  two  Directors,  A.  P.  H.  and 
W.  R.,  Jr.  ;  and  the  maxim  is,  omnu  ratahibi- 
tio  retrotrahitur,  et  mandate  cequiparatur.      (18 
Vin.   Abr.,  155,  158,  pi.  1  ;    Co.   Litt.,  245  b; 
2   Mass.,  106;    7   Cr.,299;    Randall   v.    Van 
Veehten.  ante,  60-64.) 

It  is  true  that  one  partner  cannot,  by  virtue 
of  his  general  authority,  bind  his  copartner 
by  deed  ;  but  if  his  copartner  afterwards  rati- 
nes the  act  it  will  bind  him,  for  such  ratifica- 
tion is  equivalent  to  an  original  authority. 
(Hariwnv.  RuKfiforth,2T.  R.,  207;  2Cai.,  204.) 
Where  one  executes  a  deed  for  another  his 
principal  must  be  named  in  the  body  of  the 
deed.  (9  Co.,  76  b;  2  East,  142.)  One  seal  is 
sufficient  for  all  the  partners,  if  the  rest  assent, 
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even  by  parol ;  as  where  one  partner  in  the 
presence  of  the  other,  with  his  assent  executed 
523*]  a  bill  of  sale,  which  *was  sealed  with 
one  seal  for  himself  and  his  copartner,  that 
was  held  sufficient  to  bind  both.  (Ball  v.  Dun- 
stemille,  4  T.  R,  313.)  The  distinction  is, 
whether  the  party  has  or  has  not  authority 
from  his  principal  or  copartner.  (1  Chit.  PL, 
21;  3  P.  Wms.,  278,  279;  5  East,  148;  1  Fonbl. 
Eq.,  2876,  1,  ch.  4,  sec.  18.) 

In  Randall  v.  Van  Vechten,  ante,  p.  60, 
where  the  defendants  entered  into  a  contract 
in  behalf  of  the  Corporation  of  Albany,  and 
affixed  their  individual  seals,  and  the  Corpo- 
ration by  a  subsequent  resolution  approved  of 
the  contract,  the  Supreme  Court  held  that  this 
implied  ratification  was  sufficient  to  render  the 
Corporation  liable,  and  that  the  defendants 
were  not  personally  responsible.  From  the  con- 
stitution of  the  Company,  or  their  articles  of  as- 
sociation the  appointment  of  Directors  necessa- 
rily gave  them  power  to  do  every  act  within 
the  object  and  scope  of  the  Association.  To 
make  a  contract  for  the  purpose  of  procuring 
machinery,  was  clearly  in  the  power  of  the 
Directors. 

2.  This  was  not  a  corporation,  but  a  mere 
voluntary  association  of  individuals,  and  the 
law  of  partnership  applies.     If,  then,  there  is 
a  personal  obligation  on  the  appellant  it  is  not 
an  individual  one  ;    but  his  co-Directors,  W. 
R,  Jr.,  and  A.  P.  H.,  are,  by  their  unequivo-. 
cal  ratification  of  the  contract,  equally  bound 
with  him  ;  and  so  are  all  those  who  were  part- 
ners at  the  date  of  the  contract. 

3.  The  judgment  of  the  Supreme  Court  on 
the  demurrer  to  the  plea,  in  the  action  of  cove- 
nant brought  brought  by  W.  T.  &  W.  against 
the  appellant,  is  not  conclusive,  as  resjudicata. 
(1.)    Because  before  a  trial  or  judgment  in  that 
court,  the  suit  in  chancery  was  commenced, 
and    all    proceedings    at  law  enjoined  to  be 
stopped,  and  the  injunction  has  been  confirmed 
by  this  court.     (2.)  Because  there  was  no  aver- 
ment in  the  plea  in  bar,  in  that  case,  that  the 
appellant  had  authority  to   execute  the  con- 
tract for  the  Directors  ;  and  the  decision  of  the 
Supreme  Court  was  expressly  on  the  ground 
of  that  omission.     (3.)  Because  the  pleadings 
and  proofs  in  the  Court  of  Chancery,  brought 
here  on  this  appeal,  place  the  case  on  totally 
distinct  grounds  from  those  at  law  by  the  aver- 
ment and  proof  of  authority  in  the  appellant 
to  contract  for  the  Directors. 

*>24*]  *4.  Nor  are  we  concluded  by  the  decree 
of  this  court  (17  Johns.,  357,  372),  reversing  the 
order  of  the  Chancellor  for  dissolving  the  in- 

¥'  inction,  and  continuing  it  until  hearing, 
hat  decree  did  not  establish  the  individual 
responsibility  of  the  appellant,  or  the  right  of 
W.,  T.  &  W.  to  recover  compensation  or  dam- 
ages, or  the  measure  of  damages.  For  it  was 
founded  altogether  on  the  answers  of  W.,  T. 
«fc  W.,  which,  relative  to  the  subject  of  the  ap- 
peal, as  far  as  they  denied  the  equity  of  the 
bill  were  to  be  taken  to  be  true;  but  the  appel- 
lant was  left  at  perfect  liberty  to  disprove  the 
answers  and  establish  his  case,  so  as  to  entitle 
him  to  the  relief  sought  by  the  bill.  The  con- 
.dition  annexed  by  this  court,  upon  which  the 
injunction  was  to  be  continued,  of  confessing 
a  judgment  in  the  suit  at  law,  was  an  exercise 
of  discretion  in  order  to  prevent  any  loss  to 
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W.,  T.  &  W.  from  a  supension  of  the  proceed- 
ings if  damages  should,  not  because  they  must, 
be  recovered. 

5.  By  the  order,  the  appellant  is  made  an- 
swerable for  the  machinery.     But  W.,  T.  & 
W.  are  not  entitled  to  any  compensation  for 
the  machinery  alleged  to  have  been  made  by 
them,  about  Aug.  1,  1815,  when  they  chose  to 
stop  all  further  work  under  the  contract;  be- 
cause such  machinery  was  never  delivered  nor 
even  tendered,  but  was  suffered  to  be  sold 
under  an  execution  against  them  for  $130,  so 
that  they  were  incapable  of  delivering  it ;  and 
without  a  delivery  of  the  machinery  upon  the 
clearest  principles  of  natural  justice,  the  price 
of  it  cannot  be  demanded. 

6.  The  non-payment  of  the  installments,  ac- 
cording to  the  contract,  did  not  arise  from  any 
fraud  in  the  appellant ;  but,  as  regards  him, 
from  an  inevitable  failure  of  the  funds  to  arise 
from  the  assessment,  and  which  alone  could 
have  been  contemplated  as  the  source  of  pay- 
ment by  W.,  T.  &  W.,  who  were  not  only  par- 
ties to  the  articles  of  the  Association,  but  so 
perfectly  acquainted  with  the  contents  of  those 
articles,  as  to  have  stipulated  not  to  be  liable 
for  any  assessments  upon  themselves  until  the 
machinery  should  be  furnished  and  the  factory 
in  operation.     But  they,  notwithstanding  by 
their  own  statement,  chose  to  go  on  with  the 
work,  though  they  had  received  a  formal  notice 
from  the  Directors  *in  the  next  month  [*525 
after  the  execution  of  the  contract,  that  the 
source  of  the  funds  was  cut  off  ;  and  they  are 
not  entitled  to  profits  upon  work  undone. 

7.  But  as  the  contract  was  made  with  the  Di- 
rectors, not  in  their  individual  but  in  their  rep- 
resentative character  as  Directors  of  the  Com- 
pany of  which  W.,  T.  &  W.were,  by  subscrip- 
tion to  the  articles  of  association,  partners,  and 
knowing,    therefore,  its  provisions  when  the 
contract  was  made,  if  W.,  T.  and  W.  are  enti- 
tled to  any  compensation  in  damages,  it  must 
be  from  the  partners  constituting  the  Company, 
according  to  the  legal  sense  of  the  constitution 
or  articles  of  association.     And  if,  according 
to  the  legal  sense  of  the  articles,  the  Directors 
were  not  empowered  to  make  contracts  beyond 
the  funds  actually  raised  by  assessment,  and 
the  responsibility  of  each  partner  totally  ceased 
by  his  omission  to  pay  the  assessments,  and 
the   consequent  forfeiture  of  his  shares  and 
previous  payments,  then,  W.,T.  &  W.,  as  act- 
ual partners,  bound  by  the  the  terms  of  the 
Association,  ought  not  to  have  any  remedy 
except  against  the  funds  raised  by  assessment. 

8.  But  if  the  Directors  had  power  to  con- 
tract for  making  the  machinery  without  refer- 
ence to  the  funds  actually  raised  by  assessment 
and  in  anticipation  thereof,  then  none  of  the 
persons  who  were  partners  at  the  date  of  the 
contract  can  be  suffered,  without  a  breach  of 
good  faith,  to  exempt  themselves  by  non-pay- 
ment of  the  assessments  and  forfeiture,  from 
responsibility  and    a    ratable  contribution  to 
whatever  W.,  T.  &  W.  may  be  entitled  to  re- 
ceive for  compensation  and  damages. 

9.  If  the   appellant   was   individually   and 
solely  bound  to  W..  T.  &  W.,  it  might  be  right 
when  delay  would  be  the  necessary  result,  not 
to  push  their  recovery  until   a  contribution 
should  be  settled  and  enforced   between  the 
appellant  and  those  liable  to  bear  the  burden 

891 


525 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1822 


with  him  ;  but,  as  the  appellant  is  not  individ- 
ually and  solely  bound,  it  would  be  as  subver- 
sive of  justice,  and  might  prove  as  ruinous,  to 
permit  W.,  T.  &  W.  to  oblige  the  appellant  to 
pay  the  whole,  as  it  would  be  to  suffer  a  judg- 
ment creditor  to  levy  the  entire  debt  from  one 
of  many  respondents  or  terre-tenants,  or  a 
mortgagee  to  enforce  his  mortgage  by  a  f>aleof 
52(>*]  part  of  the  *mortgaged  premises  in  the 
hands  of  only  one  of  many  purchasers  ;  and 
the  Chancellor,  in  Stevens  v.  Cooper,  425,  and 
Cheeseborouyh  v  Millard,  1  Johns.  Ch.,409,  has 
established  the  great  principle  of  contribution 
in  such  cases  ;  and  that  the  party  will  be  stayed 
until  such  contribution  is  settled.  (3  Co.,  14  : 
3  P.  Wms.,  98,  99.) 

10.  The  appellant  is,  at  least,  entitled  to  the 
aid  of  the  acknowledged  partnership  property, 
consisting  of  water  privileges,  lands  and  build- 
ings of  great  value,  as  far  as  the  same  will  go 
for  his  indemnification,  of  all  which,  however, 
he  is  deprived  by  the  decree  of  the  Court  of 
Chancery. 

Mr.  Buel,  for  the  respondents,  W.,  T.  &  W., 
contended  : 

1.  That  the  appellant  was  personally  and 
individually  bound  by  the  contract  set  forth  in 
the  bill ;  and  that  this  was  the  legal  construc- 
tion of  the  contract  as  determined  by  the  Su- 
preme Court  on  the  demurrer,  by  the  Court  of 
Chancery  on  the  motion  to  dissolve  the  injunc- 
tion, and  by  this  court  on  the  former  appeal. 
(13  Johns.,  307;  2  Johns.  Ch.,  532;  17  Johns., 
366.)    The  rule  for  the  construction  of  con- 
tracts is  the  same  at  law  as  in  equity.     It  is, 
then,   res  judicata.     The  decision  cannot  be 
avoided  in  this  side  way.  (Phil.  Ev.,  223,234.) 
The  appellant  had  leave  to  amend  his  plea, 
and  might  have  done  so  by  inserting  the  nec- 
essary averment  of  his  authority  to  make  the 
contract  for  the  Company.     It  was  not  neces- 
sary to  file  this  bill.     He  might  have  filed  a  bill 
of  discovery  if  he  wanted  the  aid  of  a  Court  of 
Chancery,  in  his  defense  at  law.      But  he  has 
chosen  to  take  a  different  course,  and  has  thus 
concluded  himself.     A  Court  of  Chancery  will 
not  relieve  a  party  against  a  judgment  at  law, 
when  he  might  have  made  his  defense  at  law. 
(1  Johns.  Ch.,  98:  14  Johns.,  77.) 

2.  There  is  no  averment  in  the  bill  that  the 
appellant    had    authority  to  execute  this  con- 
tract for  the  Company.     (12  Johns.  Gas.,  355  ; 
6  Johns.,  543.)     His  proofs,  therefore,  of  the 
fact,  if  there  were  any,  would  not  be  admissi- 
ble.    But  the   proofs  given  cannot   alter  the 
construction  of  the  contract ;  for  they  amount 
to  no  more  than  what  appears  on  the  face  of  it. 

3.  The  respondents  relied  on  the  contract, 
527*j  and  the  execution  *of  it  by  the  appel- 
lant, and  opinions,  suppositions,  or  interpre 
tations  of  witnesses,  as  to  his  personal  respon- 
sibility, cannot  alter  its  legal  construction  and 
effect. 

[SPENCER,  Ch.  J.  What  difference  can  it 
make  to  your  clients,  whether  the  appellant 
alone  pays  the  damages,  or  other  persons  are 
compelled  to  contribute  ?] 

We  ought  to  be  dismissed  from  this  contro- 
versy, and  receive  our  money  from  the  person 
against  whom  we  have  a  judgment  at  law,  and 
not  be  delayed,  or  turned  round  to  another 
suit. 
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Where  an  authority  is  given,  it  must  be 
strictly  pursued.  (1  Johns.  Cas.,  344;  1  Str., 
584;  4  Johns.,  402  ;  2  Str.,  1051  ;  2  Burr.,  753; 
5  Burr.,  2682  ;  Bac.  Abr.,  tit.  Corp.,  E,  8.)  A 
person  must  show  his  authority,  or  be  person- 
ally bound.  (9  Johns.,  334  ;  3  P.  Wms.,  279.) 

4.  The  decree  of  the  Chancellor,  so  far  as  re- ' 
lates  to  the  questions  litigated  between  the  ap- 
pellant and  W.,  T.  &  W.,  is  in  exact  conform- 
ity to  the  directions  given  by  this  court  on  the 
former  appeal ;  and  their  right  to  recover  the 
damages  actually  sustained  being  established, 
it  necessarily  follows  that  these  damages  must 
be  ascertained  in  the  mode  directed. 

5.  W.,  T.  &-W.  are  not  to  be  deprived  of 
their  compensation,  on  the  ground  that  they 
did  not  complete  the  machinery  and  tender  it. 
The  acts  and  default  of  the  appellant,  suffi- 
ciently excuse  their  non-performance  of  the 
work.     After  the  receipt  of  the  letter  of  July 
24,    1815,  it   would    have    been    rashness    in 
them  to  continue  the  work.     They  were  fully 
authorized  to  abandon  it  ;  and  their  subsequent 
inability  furnished   no  ground,  in   equity,  to 
the  appellant,  especially,  as  that  inability  was 
produced  by  his  withholding  the  advance  stip- 
ulated.    (1  Fonbl.  391,  ch.  394  ;  3  Johns.,  535; 
2  Doug.  ,634.)    These  were  independent  cov- 
enants.    (10  Johns.,  203.) 

6.  W. ,  T.  &  W.  can  look  to  no  person  but 
the  appellant,  who  alone  executed  the  contract, 
and  is  bound  by  it.  Whatever  equitable  claim 
for  contribution  he  may  have  against  the  other 
respondents,  W.,  T.  &  W.  cannot  look  to  them 
for  compensation. 

*7.  The  appellant  being  individually  [*528 
bound  for  the  payments  stipulated  in  the  con- 
tract to  W.,  T.  &  W.,  they  ought  not  to  be 
delayed  in  recovering  against  him,  until  the 
question,  whether  the  other  respondents  are 
bound  to  contribute  to  satisfy  such  recovery, 
shall  be  settled,  and  the  contribution  enforced. 
W.,  T.  &  W.  have  no  interest  in  that  question. 
The  equity  of  the  bill  does  not  extend  so  far. 
The  whole  equity  between  them  and  the  ap- 
pellant was  settled  on  the  former  appeal  ;  and 
the  Chancellor  has  accordingly  made  distinct 
orders.  He  did  not  fix  the  rule  of  damages; 
but  reserved  that  point  until  the  coming  in  of 
the  master's  report ;  and  the  appeal,  therefore, 
as  against  W.,  T.  &  W.,  was  premature. 

Mr.  Z.  R.  Shepherd,  for  the  respondents,  ex- 
cept W.,  T.  &  W.,  contended  : 

1.  That  they  were  not  bound  to  contribute 
to  the  damages  which  may  be  assessed  or 
levied,  on  behalf  of  W.,  T.  &  W.  against  the 
appellant,  upon  the  contract  set  forth  in  the 
bill,  as  the  appellant  was  not  authorized  by 
these  respondents,  or  by  the  Directors  of  the 
Company,  to  make  the  contract.  No  such 
power  is  expressly  given'to  the  President  and 
Directors  by  the  articles  of  association,  and  it 
is  not  incidental  to  their  office,  nor  is  it  neces- 
sarily implied.  The  appellant,  as  agent,  there- 
fore, cannot  bind  the  respondents.  (5  Johns., 
58:  6  Johns..  39;  7  Johns.,  390,  557.)  The 
rights  of  third  persons  are  not  concerned  in 
this  question — all  the  parties  belonged  to  the 
Association,  which  was,  in  one  sense,  a  special 
copartnership.  Neither  the  appellant  nor  the 
Directors  were  authorized  to  bind  these  re- 
spondents personally,  or  beyond  the  capital 
actually  paid  in  ;  for,  by  the  articles  of  assp- 
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eiation,  they  could  not  be  bound  without  their 
presence,  or  specific  engagement,  beyond  the 
funds  assessed  and  paid  in.  in  as  much  as  they 
had  a  right,  at  all  times,  to  withdraw  from  all 
responsibility,  as  members,  by  refusing  to  pay 
their  assessments,  and  submitting  to  a  forfeit- 
ure of  their  shares  and  all  previous  payments. 
A  power  to  assess  does  not  imply  the  power  to 
make  contracts.  The  true  sense  of  the  con- 
stitution is,  that  after  the  Company  had  made 
529*]  a  contract,  the  Directors  *might  make 
assessments  to  create  funds,  in  order  to  fulfill 
such  contracts. 

Mr.  Van,  Vechten,  for  all  the  respondents, 
discussed  the  several  points  already  stated,  and 
entered  into  examination  of  the  evidence  of 
the  cause,  to  show,  if  it  was  not  already  res 
judicata,  as  he  contended  it  was,  that  the  ap- 
pellant had  no  authority  to  make  the  contract 
in  behalf  of  the  Company,  and  was,  therefore, 
personally  liable,  and  had  no  right  to  call  on 
the  other  respondents  for  contribution.  He 
cited,  also,  Jenkins  v.  Union  Turnpike  Co.,  1 
Cai.  Cas.,  86;  1  Cai.,  381  ;  OosJien  Turnpike 
Go.  v.  Ilnrtin,  9  Johns.,  217. 

Mr.  Henry,  in  reply,  said  it  was  a  funda- 
mental error  of  the  GJiancellor,  in  supposing 
that  the  personal  and  individual  liability  of 
the  appellant  was  res  judicata,.  The  judgment 
of  the  Supreme  Court  was  not  final.  They 
overruled  the  plea  as  defective,  and  the  de- 
fendant had  leave  to  plead  de  now.  Instead 
of  pleading  anew  in  that  court,  he  filed  his  bill 
in  the  Court  of  Chancery,  in  which  he  has 
made  all  the  necessary  averments.  This  court, 
on  the  former  appeal,  sanctioned  this  course 
of  proceeding.  The  appellant  did  not  pretend, 
and  therefore  did  not  aver,  fraud  or  mistake  ; 
but  he  has  alleged  that  he  had  authority  to 
make  the  contract. 

This  Company  was  not  a  corporation.  They 
were  mere  partners  ;  but  being  too  numerous 
to  act  together,  they  appointed  certain  persons 
of  their  Company  to  act  for  the  whole.  Ought 
not,  then,  all  the  members  of  the  Association 
to  be  bound  for  the  acts  of  their  agents,  fairly 
within  the  scope  of  their  authority  ?  The 
specification  of  certain  powers  in  their  articles 
of  association  does  not  exclude  other  powers 
necessarily  implied.  Surely,  if  the  Directors 
had  power  to  do  anything,  it  was  to  purchase 
the  machinery  essential  to  the  commencement 
of  the  operations  of  the  Company.  The 
powers  to  be  conferred  on  a  general  agent  re- 
lated to  business  of  the  Company  to  be  done 
after  it  was  in  operation.  Suppose  that  every 
member  of  the  Association  had  executed  the 
53O*J  contract,  by  affixing  his  seal,  *could 
they,  by  withholding  the  payment  of  their 
assessments,  and  the  consequent  forfeiture  of 
their  shares,  have  exonerated  themselves  from 
the  contract?  This  shows,  beyond  all  ques- 
tion, that  they  had  power  to  contract  before 
calling  in  the  funds.  The  case  of  Jenkins  v. 
Union  Turnpike  Co.,  has  no  application,  for 
that  was  a  corporation.  The  present  is  the 
case  of  an  ordinary  partnership,  and  each 
partner  is  responsible,  to  the  extent  of  his 
means,  not  according  to  the  amount  of  his  in- 
terest merely  in  the  partnership.  If  the  appel- 
lant had  authority,  express  or  implied,  he  is 
not  individually  and  solely  responsible.  The 
case  of  Dusenbury  v.  Ellis,  3  Johns.  Cas.,  70, 
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does  not,  therefore,  impugn  the  doctrine  which 
we  have  advanced.  The  case  of  Tuft  v. 
Brewsler,Q  Johns.,  334,  accords  with  that  of 
Randall-  v.  Van  Vechten,  before  cited  for  the 
appellant,  and  supports  the  rule  for  which  we 
contend.  The  case  cited  from  Burrows  is 
not  analogous  or  applicable  to  the  present 
case. 

This  court  on  the  former  appeal  did  not  de- 
cide on  the  right  to  nor  the  quantum  of  dam- 
ages. One  important  principle,  however,  was 
settled,  namely  :  that  the  covenants  were  inde- 
pendent. 

It  is  against  the  clearest  principles  of  natural 
justice,  that  the  appellant  or  the  Company 
should  pay  for  machinery  which  has  never 
been  delivered.  W.,  T.  &'W.  were  members 
of  the  Association  ;  and  it  was  a  breach  of 
good  faith  in  them  to  proceed  in  the  work, 
when  they  knew  that  the  Company  could  not 
go  on.  They  cannot,  therefore,  be  entitled  to 
compensation  for  imaginary  losses  or  supposed 
profits. 

The  appellant,  by  the  decree  of  the  Chan- 
cellor, is  denied  all  contribution,  and  even  the 
benefit  of  the  funds  of  the  Company,  the 
water  privileges,  &c.,  though  he  is  held  to  be 
solely  responsible.  But  we  have  shown  that 
the  Company  are  equally  bound.  It  is  no 
injustice  to  postpone  W.,  T.  &  W.  until  the 
contribution  is  settled,  for  the  interest  which 
he  will  be  entitled  te  recover  is  the  legal 
remuneration  for  the  delay.  And  it  is  a  very 
easy  and  simple  process  to  ascertain  who  ought 
to  contribute. 

*PLATT,  'J.  The  bill  filed  by  Skinner  [*531 
against  the  respondents,,  embraced  two  ob- 
jects :  1st.  A  liquidation  of  damages,  upon 
principles  of  equity,  arising  out  of  the  con- 
tract made  by  the  appellant  with  White,  Tay- 
lor &  White ;  and  2d.  To  compel  the  other 
respondents  to  contribute  for  the  damages  to 
be  assessed  in  favor  of  White,  Taylor  & 
White. 

That  the  appellant  is  personally  liable  upon 
the  covenant  which  he  executed,  so  as  to  give 
White,  Taylor  &  White,  a  remedy  against  him 
alone,  has  been  decided  by  the  Supreme 
Court,  as  well  as  the  the  Court  of  Chancery. 
The  whole  subject,  however,  has  never  before 
been  presented  in  all  its  parts  and  relations  ; 
and  in  reviewing  the  decisions  at  law  and  in 
equity,  upon  the  particular  points  that  have 
been  adjudged  in  relation  to  this  controversy, 
I  am  clearly  of  opinion  that  the  doctrine  of 
res  judicata  has  no  just  application  on  this 
appeal. 

The  decision  of  the  Supreme  Court  (13 
Johns.,  307)  pronounced  that  Reuben  Skinner 
was  personally  and  individually  liable  upon 
the  covenant  executed  by  him  to  White,  Tay- 
lor &  White.  But  it  turned  merely  upon  a 
a  question  of  special  pleading.  It  was  there 
decided,  on  demurrer,  that  to  avoid  individual 
responsibility,  it  was  necessary  for  Skinner  to 
aver  and  prove,  not  only  that  he  sealed  the 
contract  for  the  Directors,  &c.,  but  that  he  had 
authority  from  them  for  that  purpose.  It 
turned  upon  the  technical  effect  of  a  seal.  For 
if  the  associates  are  considered  as  partners, 
one  of  them  could  not  bind  his  copartners  by 
a  seal,  without  special  authority  ;  and  admit- 
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ting  that  as  a  partner,  the  appellant  might,  in 
this  instance,  have  made  a  contract  without 
seal,  which  would  have  bound  all  the  asso- 
ciates, yet,  as  he  used  a  seal,  the  simple  con- 
tract, as  partner,  was  merged  in  the  covenant; 
and  thereby  it  became,  in  judgment  of  law, 
his  own  individual  contract,  unless  he  could 
prove  that  his  associates  specially  authorized 
him  to  seal  for  them.  The  respondent  (Skin- 
ner), in  that  case,  was  allowed  to  plead  de 
now  ;  and  before  final  judgment  was  rendered, 
he  resorted  to  the  Court  of  Chancery,  where 
the  whole  subject  has  been  developed ;  and 
we  now  have  the  proofs  as  well  as  the  plead- 
ing before  us.  The  former  appeal  to  this  court 
was  upon  a  decretal  order,  which  dissolved  the 
injunction  for  staying  the  proceedings  at 
532*]  *law.  In  reversing  that  decretal  order 
this  court  was  confined  to  the  allegations  in 
the  bill  and  answer :  and  the  decision  on 
that  appeal  did  not  involve  the  questions  now 
presented.  We  are  at  liberty,  therefore,  to 
disregard  the  obiter  dicta  of  the  learned  mem- 
bers of  this  court,  who  assigned  the  reasons 
for  that  reversal :  "judex  nonredditplus  quam 
quod  petens  ipse  requirat."  We  were  not  then 
required  to  decide  as  to  the  rule  of  damages ; 
nor  the  right  on  the  part  of  Skinner  to  contri- 
bution from  his  associates  ;  nor  could  we  then 
determine  definitively  as  to.  the  eventual  lia- 
bility of  Skinner ;  because,  all  the  defensive 
allegations  in  the  answer  of  White,  Taylor  & 
White  were  denied  by  the  replication  of  Skin- 
ner, and  the  proofs  were  not  then  before  us. 
The  order  of  this  court  for  continuing  the 
injunction  was  a  preliminary  step  for  arresting 
the  proceedings  at  law,  until  the  whole  merits 
should  be  ascertained  from  the  proofs,  as  well 
as  the  pleadings.  The  condition  annexed  to 
that  order,  that  judgment  should  be  confessed 
and  perfected  at  law,  was  intended  as  a  pro- 
visional security  merely  ;  to  be  used  or  modi- 
fied as  the  equity  of  the  case  should  eventually 
demand  ;  and  we  have  a  rightful  control  over 
that  judgment,  by  perpetual  "injunction,  for 
the  whole  or  for  part,  as  equity  shall  require. 
As  to  the  validity  and  binding  force  of  the 
covenant  entered  into  by  Reuben  Skinner,  so 
as  to  render  him  personally  and  individually 
responsible,  I  see  no  reason  to  entertain  a 
doubt.  Whatever  relation  he  may  have  stood  in, 
with  regard  to  his  associates  in  the  manufact- 
uring Company,  whether  as  copartner,  or  as 
agent,  he  had  a  right  to  volunteer  his  own 
individual  credit  and  responsibility;  but  he 
certainly  had  no  right  to  contract,  in  that  form, 
either  for  the  Company,  or  for  his  co  direc- 
tors. They  had  given  him  no  authority  to 
seal  for  them  ;  and  yet  he  voluntarily  under- 
took to  perform  that  ofiice  on  their  behalf  ; 
stating,  on  the  face  of  the  instrument,  that  he 
so  executed  it,  for  himself  and  Wm.  Raymond, 
Jr.,  and  Abuer  C.  Hitchcock,  as  Directors  of 
the  Qranville  Cotton  Manufacturing  Co.  He 
thereby  virtually  represented  and  affirmed 
that  he  had  authority  from  his  co  directors  to 
make  such  a  contract  for  them.  No  bad  faith 
is  imputable  to  White.  Taylor  &  White,  in 
&33*J  *any  part  of  the  whole  transaction. 
They  fairly  and  honestly  acquired  that  secu- 
rity ;  and  when  obtained,  it  was  obligatory  on 
Reuben  Skinner,  and  on  no  other  person.  He 
did  not  bind  his  principals,  because  he  exceed- 
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ed  the  authority  which  they  had  given  him  ; 
and  neither  law  nor  equity  would  tolerale  the 
idea  that  the  covenant,  thus  executed,  was  to 
be  treated  as  a  nullity.  If  Skinner  did  not 
bind  his  principals  by  sealing  that  contract,  it 
must  follow  that  he  bound  himself  individu- 
ally. White,  Taylor  &  White,  were  no  doubt 
induced  to  believe  that  they  had  the  covenant 
of  all  the  three  Directors  of  the  Manufactur- 
ing Company  :  and  when  their  mistake  is  dis- 
covered, shall  it  be  allowed  that  Skinner,  who 
led  them  into  that  error,  shall  take  advantage 
of  his  own  wrong,  and  be  held  irresponsible  ? 
By  executing  that  contract,  Skinner  neither 
created  any  obligation,  nor  gave  any  right  of 
action  against  any  person  but  himself.  The 
Granville  Manufacturing  Co.  had  a  right  to 
adopt,  or  disavow  the  contract,  as  they  pleased; 
and  Skinner  had  no  right  to  cast  upon  White, 
Taylor  &  White  the  burden  of  proving  a  sub- 
sequent ratification  by  the  Company.  White, 
Taylor  &  White  had  a  right,  therefore,  to  elect 
to  consider  and  treat  it  as  the  personal  and 
individual  covenant  of  Skinner;  and  they 
have  uniformly  done  so.  Whether  the  co- 
directors,  or  the  members  of  the  Association, 
subsequently  ratified  and  adopted  the  contract, 
so  as  to  render  them  liable  for  contribution,  is 
a  distinct  question,  which  I  shall  hereafter 
examine.  But  I  think  it  clear,  that  until  such 
ratification,  White,  Taylor  &  White  had  no 
remedy  against  them,  either  in  law  or  equity. 
And  if,  at  any  time,  personal  and  individual 
responsibility  attached  to  Reuben  Skinner 
upon  the  covenant,  White,  Taylor  &  White 
had  aright  to  rely  on  his  security  alone,  and 
to  leave  him  to  seek  aid  or  contribution  from 
his  associates. 

But  it  is  insisted,  by  the  counsel  for  the 
appellant,  that  White,  Taylor  &  White  have 
no  equitable  claim  for  damages,  because  they 
chose  to  stop  in  the  progress  of  the  work  ;  and 
have  never  delivered,  nor  tendered,  any  part 
of  the  machinery. 

This  was  an  executory  contract,  which  could 
not  be  altered  nor  rescinded,  without  the 
mutual  consent  of  the  parties  ;  and  *1  [*534 
have  no  doubt  that  W.,  T.  &  W.  might  have 
proceeded,  if  they  chose,  to  a  completion  of  the 
whole  contract  on  their  part ;  and  then  they 
would  have  had  a  right  to  recover  the  whole 
price  according  to  the  contract.  But  I  think 
the  letters  of  May  20,  and  July  24,  1815,  with 
all  the  concomitant  circumstances  of  the  case, 
were  abundantly  sufficient  to  excuse  and  dis- 
pense with  any  further  performance  of  the 
contract  on  the  part  of  White,  Taylor  & 
White.  They  were  notified  that  the  stock- 
holders had  refused  to  pay  the  assessments, 
and  would  "of  necessity  have  to  abandon  the 
business,  unless  some  alteration  could  be  made 
in  the  contract."  White,  Taylor  &  White 
were  under  no  obligation  to  alter  the  contract; 
and  in  my  judgment  they  had  a  right  to  stop 
the  progress  of  the  work,  and  to  have  a  liqui- 
dation of  damages,  upon  equitable  principles, 
as  to  what  had  been  rightfully  done  under  the 
contract, -before  Aug.  1,  1815,  when  it  was 
mutually  abandoned. 

That  White,  Taylor  &  White  had  subsciibed 

for  shares  in  that  Association  cannot,  I  think, 

vary  the  construction  of  their  agreement  with 

Skinner,  nor  affect  their  rights  under  it,  except 
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it  be  to  render  them  contributory,  if  the  point 
of  contribution  shall  be  determined  against  the 
stockholders. 

The  next  question  in  order  is,  as  to  the  rule 
of  damages  upon  the  liquidation  of  the  con- 
tract. There  is"  a  great  difficulty  in  prescribing 
the  rule  ;  and  there  will  probably  be  still 
greater  difficulty  in  the  application  of  it. 
According  to  my  view  of  this  question,  the 
master  should  be  directed  to  ascertain  and 
report :  1st.  What  amount  of  labor  was  per- 
formed, what  amount  of  materials  was  .pro- 
cured, and  what  amount  of  expenses  were 
actually  and  bona  fide  incurred  by  White, 
Taylor  &  White,  pursuant  to  the  covenant, up 
to  Aug.  1,  1815  ;  2d.  What  amount  of  profits 
(if  any)  would  have  accrued  to  White,  Taylor 
&  White,  if  the  contract  had  been  mutually 
fulfilled  by  the  parties  in  good  faith,  and  in 
all  its  parts  ;  3d.  What  proportion  did  the 
profits  (if  any)  upon  the  labor,  materials  and 
expenditures,  so  applied  under  .the  contract, 
up  to  Aug.  1,  1815,  bear  to  the  estimated 
profits  (if  any)  on  the  entire  and  mutual  ful- 
fillment of  the  contract ;  and  4th.  What  was 
535*]  the  available  *amount  in  value  to 
White,  Taylor  &  White,  in  fair,  open  market 
Aug.  1,  1815,  of  all  the  actual  labor,  expenses 
and  materials  so  appropriated  and  applied  by 
them  under  the  contract,  up  to  that  day  ;  to 
the  end  that  White,  Taylor  &  White  may  be 
credited  with  the  amount  of  labor,  materials 
and  expenditures  found  to  have  been  so 
applied  Aug.  1,  1815  ;  and  also  credited  for 
the  proportion  of  profits  (if  any)  so  to  be  found 
under  the  3d  head  of  inquiry  above  stated  ; 
and  that  interest  be  added  to  both  those 
items  of  credit,  from  Aug.  1,  1815;  and  that 
they.be  debited  with  the  available  amount  of 
labor,  expenses  and  materials  so  found  to  have 
been  appropriated  and  supplied  by  them, 
under  the  4th  head  of  inquiry,  together  with 
interest  thereon  from  Aug.  1,  1815  ;  and  the 
balance  of  such  account  will  be  the  amount  of 
damages  to  be  recovered  under  the  contract. 

As  White,  Taylor  &  White  elected  to  aban- 
don the  further  execution  of  the  contract, 
when  that  option  was  tendered  to-them  by  the 
opposite  party,  I  can  perceive  no  equitable 
grounds  for  their  claim  of  profits,  beyond  the 
pro  rain  allowance. 

Suppose  the  fair  calculation  of  profits  on  the 
entire  and  successful  completion  of  the  whole 
machinery,  to  be  $3,000,  as  estimated  by  some 
of  the  witnesses  ;  yet  it  is  to  be  considered, 
that  they  must  have  devoted  their  time,  and 
services,  and  capital,  and  credit,  for  nearly  a 
year  longer  ;  and  during  that  time  they  would 
have  been  subject  to  a  great  variety  of  risks 
and  unfortunate  casualities,  from  all  which 
they  were  relieved  by  the  mutual  abandon- 
ment of  the  contract.  To  entitle  them  to 
profits  on  the  whole  machinery,  they  must 
have  earned  those  profits,  by  completing  the 
whole  work,  which  they  have  not  done. 

It  is  contended  that,  in  fact,  White,  Taylor 
&  White  had  no  option  ;  that  the  default  on 
the  part  of  Skinner  in  not  paying  the  first 
two  installments,  deprived  them  of  the  means 
of  prosecuting  the  work ;  and  that  this  com 
pulsory  abandonment  of  the  contract  was  the 
cause  of  their  utter  ruin  in  business  and  prop- 
erty. These  are  among  the  unfortunate  con- 
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sequences  which  daily  occur,  from  the  want 
of  punctuality  *in  pecuniary  engage-  [*536 
ments  ;  but  neither  courts  of  law  nor  equity 
can  measure  damages  by  such  remote  conse- 
quences, or  contingencies.  If  the  money  had 
been  punctually  paid  according  to  contract,  it 
might  perhaps  have  been  profitably  used  ;  but 
it  might  also  have  been  lost  or  wasted.  The 
lawful  rate  of  interest  is  the  only  standard 
which  we  can  recognize,  for  damages  arising 
from  the  non-payment  of  money,  upon  such 
contracts. 

Next  in  order,  is  the  important  question, 
whether  the  stockholders  or  members  of 
"  The  Granville  Cotton  Manufacturing  Com- 
pany," are  liable  to  contribution  for  those 
damages.  And  if  liable,  are  they  bound  per- 
sonally, to  the  whole  extent  of  the  damages,  or 
only  to  the  extent  of  the  common  property 
and  funds  of  the  Company  ? 

This  was  a  voluntary  association  for  the 
joint  and  personal  benefit  of  its  members,  who 
by  the  agreement,  styled  "  the  constitution," 
dated  April  19,  1815,  declare  their  object  to 
be  "for  manufacturing  cotton  yarn  and 
cloth."  By  the  first  articie  they  adopt  a  name, 
viz.:  "The  Granville  Cotton  Manufacturing 
Company."  The  2d  article  provides  for  a 
proper  selection  of  their  members  to  transact 
the  business  of  the  company,  to  be  called 
"  President  and  Directors,"  and  a  Treasurer. 

By  the  3d,  4th  and  5th  articles,  particular 
powers  and  instructions  are  given  in  regard  to 
the  employment  of  a  sub-agent  and  clerk,  and 
their  duties.  The.  6th  article  declares  that 
"  each  person  shall,  at  the  time  of  subscribing 
for  stock  in  said  Company,  pay  in  cash,  on 
every  share  by  him  or  her  subscribed.  $10  ; 
and  shall  from  time  to  time,  and  at  all  times 
hereafter,  pay  such  assessments  as  shall  be 
made  by  the  President  and  Directors,  or  for- 
feit such  share  or  shares,  with  all  previous 
payments  made  thereon." 

The  construction  to  be  given  to  the  6th 
article  will  determine  the  character  of  the 
Association.  The  exposition  given  by  his 
Honor,  the  Chancellor  is,  that  "  the  Company 
could  not  be  bound  beyond  the  capital  paid  in; 
and  the  President  and  Directors  had  no  power, 
under  the  articles  of  association,  to  bind  the 
members  individually.  Whoever  dealt  with 
the  Company  as  such,  and  without  resorting 
to  a  personal  covenant,  was  to  be  presumed 
to  deal  *with  them,  according  to  the  [*537 
terms  of  their  constitution,  and  to  give  the 
credit  to  the  funds  of  the  Company  actually 
paid  in,  or  to  be  paid  in,  under  assessments 
duly  made.  He  had  no  right  to  look  to  the 
credit  of  the  individual  members,  unless  these 
individual  members  entered  into  a  personal 
covenant  or  contract." 

In  considering  the  avowed  object  of  this 
Association,  and  examining  all  the  provisions 
of  their  constitution,  my  mind  has  been  led  to 
a  different  conclusion.  It  was  an  Inconsider- 
ate and  adventurous  enterprise ;  and  in  all 
probability,  the  question  now  agitated,  of  per- 
sonal liability  for  contracts  made  on  behalf  of 
the  Company,  in  the  event  of  a  deficiency  of 
the  joint  fund,  never  actually  occurred  to  the 
minds  of  the  associates.  If  they  meant  to 
guard  against  such  individual  responsibility, 
it  is  extraordinary  that  they  did  not,  in  their 
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constitution,  expressly  stipulate  against  it, and 
give  public  notice  accordingly,  instead  of 
leaving  it  to  silent  inference.  And  the  ques- 
tion also  presents  itself  to  my  mind,  with  some 
force,  why,  if  they  intended  to  avoid  personal 
liability,  did  they  not  avail  themselves  of  the 
Statute  which  authorized  them  to  incorporate 
themselves  as  a  manufacturing  company,  by 
tiling  a  certificate  in  the  Secretary's  Office. 
(Act  of  22d  March,  1821.)  The  provisions  of 
that  Statute  exactly  applied  to  their  case,  and 
it  depended  upon  their  own  volition,  whether 
they  would  avail  themselves  of  that  shield  or 
not. 

My  first  proposition  is,  that  if  the  terms  of 
their  Association  did  not,  by  fair  and  necessary 
construction,  negate  the  intention  of  personal 
liability,  in  judgment  of  law  and  equity,  the 
members  of  the  Company  are  individually  re- 
sponsible for  all  debts  contracted  for  the 
objects,  and  within  the  scope  of  the  Associa- 
tion. If  they  did  not  mean  to  be -personally 
liable  for  deficiencies,  good  faith  required  that 
th'ey  should  speak  unequivocally,  and  give 
notice  that  such  were  the  terms  on  which  they 
•contracted.  If  they  had  accepted  the  franchise 
of  an  incorporation,  offered  to  them  by  the 
Legislature,  their  rights  and  duties  would  have 
been  distinctly  marked  and  understood,  and 
no  person  would  have  confided  in  their  per- 
sonal responsibility. 

In  my  judgment,  the  6th  article  (which  is 
538*J  the  only  one  *relied  on  for  that  pur- 
pose) contains  no  such  negation  of  personal 
liability.  A  capital  was  necesssarily  to  be 
provided ;  and  it  appears  to  me  that  the  only 
object  in  that  Article  of  the  copartnership,  and 
which  entirely  satisfies  all  the  words  of  it,  was 
to  determine  the  amount,  and  the  rule  of  con- 
tribution, in  regard  to  the  sums  to  be  invested 
as  capital  in  their  joint  concern.  And  the 
stipulated  forfeiture  was  intended  merely  as  a 
summary  means  of  enforcing  the  punctual 
compliance  with  that  essential  requisite.  They 
were  to  pay  in  their  proportion  of  capital,  as 
required  by  the  Directors,  or  to  incur  the 
penalty  of  forfeiture.  A  forfeiture  of  shares 
under  that  article  would  undoubtedly  also 
operate  as  a  dissolution  of  the  partnership,  as 
to  the  person  so  forfeiting  his  shares,  in  regard 
to  all  contracts  subsequently  made  by  the 
Directors.  To  say  that  the  6th  article  was  in- 
tended to  secure  to  each  stockholder  a  right  to 
withdraw  from  the  partnership  whenever  he 
pleased,  would  be  adopting  a  construction 
which  imputes  to  that  article  no  positive  mean- 
ing, nor  any  practical  effect.  Because,  each 
partner  would  have  have  had  the  same  right, 
without  any  such  provision.  It  is  a  right  in- 
separably incident  to  every  partnership.  There 
can  be  no  such  thing  as  an  indissoluble  part- 
nership. Every  partner  has  an  indefeasible 
right  to  dissolve  the  partnership,  as  to  all  future 
contracts,  by  publishing  his  own  volition  to 
that  effect;  and  after  such  publication,  the  other 
members  of  the  firm  have  no  capacity  to  bind 
him  by  any  contract.  Even  where  partners 
covenant  with  each  other,  that  the  patnership 
shall  continue  seven  years,  either  partner  may 
dissolve  it  the  next  day,  by  proclaiming  his 
determination  for  that  purpose  ;  the  only  con- 
sequence being,  that  he  thereby  subjects  him- 
self to  a  claim  for  damages  for  a  breach  of  his 
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covenant.  The  power  given  by  one  partner  to 
another,  to  make  joint  contracts  for  them  both, 
is  not  only  a  revocable  power,  but  a  man  can 
do  no  act  to  devest  himself  of  the  capacity  to 
revoke  it.  It  is  remarkable  that  there  is  a 
perfect  silence  throughout  the  instrument  of 
association,  in  regard  to  profits  and  loss,  and 
yet  the  law  will  intend  that  both  were  con- 
templated; and  in  the  absence  of  all  explanation 
on  their  pant,  we  must  intend  that  they  were 
to  be  borne  and  enjoyed  by  the  associates,  in 
proportion  *to  their  shares  of  interest,  [*539 
which  are  expressly  stated.  As  to  their  or- 
ganization and  interior  economy  for  conduct- 
ing their  joint  concerns,  the  associates  have 
made  a  law  for  themselves,  by  their  constitu- 
tion, as  they  had  a  perfect  right  to  do.  Articles 
of  copartnership,  in  almost  every  case,  contain 
some  peculiar  provisions  or  restrictions  which 
are  valid  and  binding  between  the  partners,  as 
such,  but  which  have  no  application  to  those 
with  Wliom  they  contract.  These  associates 
engaged  in  a  bold  enterprise,  exposed  to  great 
risks,  and  involving  large  expenditures.  They 
provide  for  a  regular  succession'  of  Directors  ; 
but  there  is  an  utter  silence  in  the  constitution 
in  regard  to  their  power  of  making  contracts 
for  land,  buildings  or  machinery;  and  yet,  from 
their  name  of  office;  and  the  obvious  design  of 
their  appointment,  we  must  suppose  it  was 
intended  that  they  should  be  the  acting  part- 
ners or  agents  of  the  Company;  and  if  they  had 
power  to  act  at  all,  we  must  presume  they  had 
power  to  contract  for  machinery  for  spinning 
cotton,  which  was  the  avowed  design  of  the 
institution. 

The  only  specified  power  conferred  on  the 
Directors  is  (in  4th  article),  that  "it  shall  be  the 
duty  of  the  President  and  Diiectors  to  appoint 
a  general  agent,  whose  duty  it  shall  be  to  pur- 
chase stock,  and  vend  the  goods  of  said  Com- 
pany, "  &c.  But  this  obviously  refers  to  a 
sub-agent,  who  was  to  conduct  the  ordinary 
business  of  the  Company,  after  the  establish- 
ment should  be  in  operation. 

The  whole  scope  of  the  testimony  shows  that 
the  members  of  the  Association  recognized  the 
Directors  (of  whom  the  President  was  one), 
as  the  persons  authorized  to  contract  on  their 
behalf  ;  and  the  question  now  is,  had  they 
power  to  contract,  so  as  to  bind  the  individual 
associates,  beyond  the  common  funds  so  placed 
under  the  management  and  control  of.  the 
Directors?  In  my  judgment,  the  Directors  had 
power  to  bind  the  stockholders,  individually 
and  personally,  for  debts  bona  fide  contracted 
in  the  regular  prosecution  of  the  business  com- 
mitted to  their  charge  ;  and  every  contract 
made  by  them,  as  Directors,  in  general  terms, 
was  obligatory  on  the  associates  to  that  extent. 
Whether  any  private  individual  stockholder 
had  power  to  bind  his  associates,  by  assuming 
to  contract,  contrary  to  the  fundamental  rules 
*and  organization  of  the  Company,  is  [*£>4O 
a  very  different  question,  which  does  not  arise 
in  this  case. 

In  the  case  of  M'Neven  v.  Livingston,  17 
Johns.,  437,  this  court  decided  that  joint 
proprietors  of  patent  rights  for  navigating  by 
steam,  on  the  mere  ground  of  such  joint  inter- 
est, could  not  bind  each  other  by  any  contract 
with  any  assignee  of  such  right,  "not  connected 
with  the  enjoyment  and  exercise  of  their  com- 
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anon  privilege,  "which  is  in  perfect  accordance 
with  the  doctrine  which  I  apply  to  this  case. 
In  the  case  of  Livingston  v.  Lynch,  4  Johns. 
Ch. ,  573,  his  Honor,  the  Chancellor,  decided 
that  the  association  of  stockholders  of  the 
North  River  Steamboat  Co.  was  not  a  partner- 
ship, in  a  commercial  sense;  but  the  parties 
were  tenants  in  common  of  the  property  and 
franchises  belonging  to  the  Company:  arid  that 
.the  constitution  adopted  and  subscribed  by  all 
the  members,  as  the  fundamental  articles  of 
their  Association,  could  not  be  abrogated  or 
changed,  except  by  unanimous  consent.  That 
was  a  suit  by  one  of  the  associates  against  the 
other  members  of  the  Company,  to  enforce 
the  original  stipulations  of  their  constitution, 
which  provided  for  the  custody  of  their  boats, 
the  appointment  of  their  officers,  and  the 
deposit  of  all  moneys  received  by  the  captains; 
which  provisions  a  majority  of  the  stock- 
holders had  resolved  to  modify  and  vary.  In 
maintaining  the  rights  of  the  individual 
member,  against  the  innovations  attempted  to 
l)e  imposed  on  him,  by  a  majority  of  his  as- 
sociates, the  Chancellor  undoubtedly  decided 
correctly.  For  admitting  them  to  be  partners, 
in  relation  to  contracts  with  others,  they  had 

-a  right  to  make  a  law  for  themselves,  as  to  all  I  contract  made  originally"  by  Reuben  Skinner 
the  objects  of  that  decree.  The  reasoning  of  j  alone,  with  White,  Taylor  &  White,  was  sub- 
the  Chancellor,  on  that  occasion,  in  reference  I  sequently  ratified  and  adopted  by  the  Directors 
to  the  case  before  him,  was  conclusive ;  but  of  this  Company.  JThe  only  Directors  were 
with  great  deference,  I  remark,  that  there  are 
several  gratuitous  dicta  in  that  case,  to  which 
my  judgment,  cannot  yield  assent.  Although 


ciations,  or  those  who  represent  them  as  agents 
or  directors,  must  be  presumed  to  know  the 
amount  and  condition  of  their  funds  and  re- 
sources; while  others  who  contract  with  them, 
have  not  the  means  of  estimating  their  joint 
funds.  It,  therefore,  seems  to  me  that  the 
wisest  and  most  salutary  "check  against  ex- 
travagance and  abuse,  in  the  management  of 
the  Company  concerns."  is  in  holding  the 
individual  members  responsible  for  deficien- 
cies, to  bona  fide  creditors. 

If  a  contrary  doctrine  be  established,  it  will 
tempt  men  to  speculate,  on  the  public  credu- 
lity, by  rash  and  ill  advised  schemes,  which, 
if  they  happen  to  succeed,  may  enrich  the 
adventurers:  but  where  failure  and  consequent 
ruin  are  the  result,  the  calamity  must  fall  on 
other  heads  than  their  own.  Bold  enter- 
prise and  adventurous  speculation,  for  pecun- 
iary profit,  form  one  of  the  characteristic 
*foibles  of  our  countrymen,  and  in-  [*542 
stead  of  being  encouraged  and  lured  on  by 
personal  indemnity  that  spirit  ought  to  be 
checked  and  restrained  by  the  impressive 
consideration  of  individual  risk  and  respon- 
sibility. 

This  brings  me  to  the  question,  whether  the 


the  general  law  of  partnership,  which  gives  to 
«ach  partner  an  equal  right  to  the  custody  and 
control  of  the  chattels  and  money  of  the  Com- 
pany, was,  in  that  instance,  modified  by  con- 
vention of  the  parties ;  yet,  while  unincorpo- 
rated, it  appears  to  me,  they  were  personally 
responsible  as  partners,  for  all  contracts  made 
by  their  acknowledged  agents,  within  the 
541*]  *scope  of  their  employment,  and  "con- 
nected with  the  enjoyment  and  exercise  of 
their  common  privilege."  Suppose  the  osten- 
sible agent  of  such  a  company  contracts  for  a 
steam  engine,  or  for  fuel  for  their  use,  can  it 
be  admitted  that  in  case  of  a  destruction  of 
the  steamboats,  or  a  deficiency  in  the  common 
fund,  the  individual  members  of  the  associa- 
tion can  escape  payment,  by  abandoning  their 
worthless  stock? 

In  the  case  now  before  us,  the  Chancellor 
remarks  that  the  right  of  abandoning,  merely 
on  forfeiture  of  stock,  was  reserved  to  the 
members,  "as  a  check  to  extravagance  and 
abuse  in  the  management  of  the  Company  con- 
cerns;" and  "it  cannot  be  supposed  that  indi- 
viduals who  consented  to  take  certain  shares 
upon  these  terms,  intended  to  place  their  whole 
forfunes  at  the  power  and  disposal  of  the  Di- 
rectors." 

In  answer  to  these  remarks,  I  apply  the 
maxim  "judicandum  est  legibus,  non  exemplis." 
It  may  justly  be  said  that  the  object  of  these 
associates  was  private  gain;  they  acted  volun- 
tarily, and  had  a  right  to  choose  their  own 
associates.  Every  partnership  implies  mutual 
confidence,  and  involves  great  risks;  but  it 
accords  best  with  the  principles  of  equity  and 
public  policy  that  whoever  sperulates  for  gain, 
in  that  mode,  should  also  incur  the  hazards 
which  attend  it.  The  members  of  such  asso- 
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Reuben  Skinner,  Wm.  Raymond,  Jr.,  and 
Abner  P.  Hitchcock.  The  answer  of  Wm. 
Raymond,  Jr.,  "denies  that  he  ever  approved 


of  the  said  contract  in  any  shape,  or  that  he 
has  ever  intentionally  done  any  act  or  thing  to 
ratify. the  proceedings  of  the  appellant."  "He 
denies  that  ever  the  appellant  consulted  him 
upon  the  expediency  of  making  the  contract 
upon  the  terms  ultimately  concluded;  and  if 
he  had  done  so,  this  appellant  would  have 
dissuaded  and  protested  against  the  same." 
And  Abner  P.  Hitchcock  (the  other  Director), 
in  his  answer,  "wholly  denies  that  he  ever 
directly  or  indirectly  gave  his  assent  to  said 
contract,  before  or  after  its  execution." 

[Here  His  Honor  detailed  the  testimony  taken 
in  the  cause.] 

In  regard  to  Hitchcock,  the  other  Director, 
I  perceive  no  evidence  that  he  was  consulted, 
or  that  he  assented  to  the  contract  before  it 
was  made. 

[Here  His  Honor  stated  the  testimony  of  the 
witnesses.] 

On  weighing  the  evidence  on  this  point,  I 
concur  in  the  opinion  of  His  Honor,  the  Chan- 
cellor, "that  there  is  not  the  requisite  evidence 
that  the  two  Directors,  Raymond  and  Hitch- 
cock, ever  authorized  the  making  of  the  con- 
tract." 

But,  in  my  judgment,  the  Chancellor  erred 
in  his  next  conclusion,  viz.:  "that  the  contract 
was  never  submitted  to  the  consideration  of 
the  Board  of  Directors;  and  that  it  never  re- 
ceived their  united  deliberation  and  assent." 

It  was  proved,  without  contradiction,  that 
soon  after  the  contract  was  .made,  Skinner,  as 
President,  convened  the  Board.  All  the  Di- 
rectors attended;  he  laid  before  them  the  con- 
tract which  he  had  made  with  White,  Skinner 
&  White,  which,  on  the  face  of  it,  explained 
that  he  had  assumed  to  act  as  their  agent; 
their  names  were  recited  in  it  as  the  parties  to 
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be  bound  by  it;  they  made  no  objection.  One 
543*]  of  them  *moved  a  resolution  for  an 
assessment  of  $60  on  each  share,  with  an  ex- 
planation that  it  was  intended  for  the  express 
purpose  of  meeting  the  first  installment  on 
that  contract;  and  the  time  of  payment  was 
made  to  correspond  With  the  contract,  allow- 
ing time  to  send  it  to  White,  Taylor  &  White, 
at  Troy.  The  other  Director  seconded  the 
motion,  and  the  resolution  for  such  assess- 
ment was  unanimously  agreed  to.  May  20, 
1815,  the  three  Directors  wrote  to  White, 
Taylor  &  White  a  letter,  in  the  following 
words:  "The  bearer,  Mr.  Nathan  H.  Raymond, 
is  authorized,  by  us,  to  call  on  you  respecting 
the  contract  made  for  machinery  for  the  in- 
tended factory;  several  shares  have  been 
forfeited,  and  consequently,  the  remaining 
stockholders  feel  embarrassed,  and  will,  of 
necessity,  have  to  abandon  the  business,  unless 
some  alteration  is  made  in  the  contract,  con- 
forming to  the  circumstances  of  the  present 
stockholders.  The  bearer  is  authorized  to 
make  such  alterations  as  the  Company  feel 
able  to  meet."  This  letter  was  signed  by  all 
the  Directors;  and  to  me  it  seems  pregnant,  in 
every  line,  with  the  most  satisfactory  evidence 
that  "the  Directors  had  ratified  and  adopted  the 
contract,  and  meant  to  treat  it  as  if  it  had 
been  duly  executed  by  them  all. 

These  facts  are  undeniably  proved;  and  al- 
though the  two  Directors  swear  in  their  an- 
swers that  they  "did  not  consent  to,  nor  ratify 
the  contract,"  we  must  intend  that  they  did 
not  mean  to  deny  these  facts,  which  they  soon 
after  published  in  the  church,  to  a  host  of 
witnesses;  but  that  they  swore  to  what  they 
understood  to  be  the  legal  inference  from 
those  facts.  On  reviewing  the  whole  series  of 
conduct  on  the  part  of  the  Directors,  after  the 
contract  was  presented  for  their  ratification, 
my  mind  is  irresistibly  led  to  the  conclusion 
that  it  was  adopted  by  them  in  their  official 
character.  They  determined  to  carry  it  into 
effect;  and  laid  an  assessmeut-for  that  purpose; 
and  thereby  they  made  their  election,  and  are 
concluded  by  it. 

When  Skinner  told  them  "he  had  run  the 
Company  in  debt  $15,000,  and  did  not  know 
how  they  would  like  it,"  and  presented  to 
them  the  contract  which  he  had  sealed,  good 
faith  required  that  they  should  then  have 
taken  their  stand,  and  have  apprised  him  of 
their  intention,  if  they  meant  to  disavow  the 
544*]  *contract,  and  throw  the  burden  on 
him  alone.  If  they  had  done  so,  h<?  might 
have  found  other  associates,  and  provided 
other  means  of  carrying  the  contract  into 
effect;  and  secured  himself  against  a  ruinous 
loss,  which  now  would  be  inevitable.  "Rati- 
Jiubitio  retrotrahilur ,  et  mandato ceqiiiparatur ." 

My  opinion,  therefore,  is,  that  in  regard  to 
the  question  of  contribution,  the  stockholders 
stand  in  the  same  situation  as  if  their  agents, 
the  Directors  had  originally  made  the  contract 
on  behalf  of  the  Company;  and  that  all  who 
continued  to  be  stockholders,  at  the  date  of  the 
ratification  of  that  contract,  are  personally 
liable  to  such  contribution,  if  the  joint  fund 
shall  prove  insufficient;  and  that  White, 
Taylor  &  White  are  to  be  included  as  stock- 
holders, for  two  shares,  in  respect  to  such 
contribution.  As  creditors,  they  have  a  right 
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to  recover  damages  under  the  contract;  and  as 
copartners,  they  are  bound  to  contribution. 
Their  subscription  for  two  shares  of  stock  waa 
accompanied  by  a  stipulation  that  they  (White, 
Taylor  &  White)  "should  be  exempt  from 
any  assessment  which  had  been,  or  should  be 
made,  until  the  factory  should  be  in  operation:" 
but  this  exemption  extends  only  to  assessments 
for  capital  stock  to  be  invested  in  the  joint 
concern;  and  has  no  application  to  their 
mutual  responsibility  for  the  debts  of  the  Com- 
pany beyond  the  joint  fund. 

It  follows,  therefore,  that  it  would  be  in- 
equitable to  allow  White,  Taylor  &  White  to 
sue  out  execution,  until  the  measure  of  contri- 
bution is  settled,  and  a  reasonable  time  has 
been  allowed  to  enforce  it. 

For  these  reasons,  my  conclusion  is  that  the 
decretal  orders  appealed  from  ought  to  be  re- 
versed. 

YATES,  J.  This  appeal  is  from  two  decretal 
orders  of  the  Court  of  Chancery  :  the  one  is  a 
reference  to  a  master,  as  between  the. appel- 
lant and  the  respondents,  White,  Taylor  & 
White,  to  ascertain  and  report  the  damages 
sustained  by  them,  by  reason  of  the  non-exe- 
cution and  abandonment,  on  the  part  of  the 
appellant,  of  the  agreement  between  them  of 
Apr.  25,  1§15,  requiring  the  master  to  report 
the  amount  due  to  those  three  respondents,  for 
the  work  done  and  the  materials  furnished, 
and"  for  all  other  expenses  by  them  bona  fide 
and  actually  incurred,  pursuant  to  the  said 
agreement,  prior  to  Aug.  1,  1815,  when  the 
further  execution  of  *the  agreement  [*545 
was  abandoned  by  reason  of  notice  of  the  ina- 
bility or  refusal  of  the  appellant  to  fulfill  it ; 
and  also  to  ascertain  and  report,  in  addition 
thereto,  the  amount  of  the  actual  loss  and  in- 
jury, if  any,  which  W.,  T.  &  W.  may  have 
sustained,  by  reason  of  such  abandonment  of 
the  contract,  reserving  the  question  of  the 
costs  and  all  further  questions,  until  the  com- 
ing in  of  the  master's  report. 

The  other  decretal  order  complained  of  is, 
that  the  respondents  were  not  bound  to  con- 
tribute to  the  damages  which  might  be  assessed 
and  levied  by  and  on  behalf  of  the  respond- 
ents, White,  Taylor  &  White,  against  the  ap- 
pellant, upon  the  above-mentioned  contract, 
and  ordering  a  statement  of  accounts  by  the 
master,  in  furtherance  of  such  decision. 

A  suit  at  law  having  been  brought  on  this 
contract  against  the  appellants,  for  these  in- 
stallments, amounting  to  $1,900,  it  is  insisted 
that  the  judgment  on  the  demurrer  to  the  plea 
pleaded  in  that  cause,  has  settled  the  question 
as  to  the  individual  responsibility  of  the  appel- 
lant. In  my  view  of  the  subject,  this  decision 
cannot  be  considered  as  conclusive.  The  fact 
is,  that  the  suit  in  chancery  had  been  instituted 
and  all  proceedings  at  law  enjoined,  before 
such  judgment  had  been  rendered.  Besides, 
the  ground  of  that  decision  against  the  defend- 
ant in  the  Supreme  Court  was  an  omission  in 
his  plea  in  bar  of  an  averment  that  the  appel- 
lant had  authority  to  execute  the  agreement 
for  the  Directors  ;  and  the  bill  and  evidence 
clearly  show  facts  and  circumstances  not 
available  in  the  defense  at  law  ;  and  that  the 
appellant,  in  order  to  secure  the  benefit  of  this 
evidence,  has  been  obliged  to  resort  to  a  court 
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of  equitable  jurisdiction  for  relief.  The  judg- 
ment of  the  Supreme  Court  cannot,  therefore, 
be  deemed  res  judicata,  so  as  to  preclude  an 
equitable  remedy ;  nor  does  the  decree  of  this 
court,  reversing  the  order  of  his  Honor,  the 
Chancellor,, for  dissolving  the  injunction,  es- 
tablish the  individual  responsibility  of  the  ap- 
pellant, so  as  to  prevent  his  claiming  his  right 
to  contribution  from  members  of  the  Associa- 
tion, or  some  of  them.  That  decree  was  made 
on  the  bill  and  answer  of  White,  Taylor  & 
White,  which  answer  was  then  properly  taken 
to  be  true,  leaving  to  the  appellants  the  right, 
afterwards,  of  disproving  it,  and  showing  facts 
from  which  he  might  still  be  entitled  to  the 
546-*  J  Contribution  sought  by  the  bill,  and, 
as  stated  by  the  counsel,  on  the  part  of  the 
appellant.  The  condition  annexed,  upon 
which  the  injunction  was  to  be  continued,  of 
confessing  a  judgment  in  the  suit  at  law,  was 
an  exercise  of  discretion  by  this  court,  with  a 
view  to  the  security  of  White,  Taylor  &  White, 
for  any  loss  by  suspension  of  the  proceedings, 
without  conclusively  deciding  with  regard  to 
damages.  The  question,  therefore,  whether 
the  alleged  authority  in  Skinner  to  execute  the 
contract  for  the  other  Directors  and  the  other 
stockholders  has  been  made  out  by  the  plead- 
ings and  evidence,  subsequently  taken  in  the 
cause  to  entitle  him  to  contribution,  still  re- 
mained open,  and  of  course  was  a  proper  sub- 
ject of  investigation  for  the  court  below,  not- 
withstanding the  judgment  at  law  and  the  de- 
cree of  this  court. 

In  the  decision  of  this  court  alluded  to,  it 
is  stated  in  the  opinion  delivered  by  me  that 
the  respondents,  White,  Taylor  &  White,  were 
entitled  to  the  damages  sustained  by  them  in 
consequence  of  the  rescinding  of  the  contract; 
and  that,  from  the  circumstances  disclosed, 
such  rescinding  must  be  deemed  to  have  been 
by  mutual  assent,  which  placed  the  rights  of 
the  parties  under  it  on  grounds  different  from 
what  would  have  been  the  case,  if  White, 
Taylor  &  White  had  continued  their  opera- 
tions. The  profits,  therefore,  which  might 
have  been  made,  if  the  contract  had  been  com- 
plied with  on  their  part,  I  am  inclined  to  think, 
ought  not  to  be  .taken  into  account.  It  cer- 
tainly was  not  intended  by  me,  that  it  should 
be  considered  a  subject  of  inquiry,  in  ascer- 
taining those  damages.  They  had  performed 
the  contract  in  part ;  and  as  far  as  that  had 
been  done,  they  were  emitted  to  just  compen- 
sation in  damages,  for  their  actual  losses  and 
expenditures  :  that  is,  as  far  as  they  had  pro- 
ceeded in  complying  with  the  contract. 

It  is  undoubtedly  settled  law  that  one  per- 
son cannot  seal  for  another,  without  express 
authority  ;  and  that  by  assuming  to  act  with- 
out it,  a  personal  obligation  is  created.  That 
authority  may,  however,  in  some  instances,  be 
by  parol  ;  as  in  the  case  of  Ball  v.  Dunsterville, 
4  T.  R. ,  3 1 3,  where  a  bill  of  sale  was  made  by 
two  partners,  sealed  with  the  seal  of  one  of 
them,  for  and  in  behalf  of  himself  and  the 
other,  and  by  the  authority  of  the  other,  and 
£>47*J  in  his  presence  ;  the  *court  decided 
that  it  was  a  good  execution,  though  sealed 
witli  the  seal  of  one  only. 

The  authority  set  up  by  the  appellant,  with 
regard  to  the  execution  of  this  agreement,  has 
not  been  recognized  or  assented  to  by  White, 
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Taylor  &  White,  so  as  to  confine  them,  in 
seeking  compensation,  to  the  Directors,  or  the 
members  of  the  Association.  There  certainly 
appears  to  have  been  no  previous  resolution  of 
the  Directors  or  the  Company,  entered  in 
their  minutes,  expressly  authorizing  the  appel- 
lant to  execute  it,  or  Skinner  never  could 
have  expressed  himself  as  he  did,  "  that  he 
had  run  the  Company  in  debt,  that  day,  to 
$15,000,  and  he  did  not  know  how  they  would 
like  it."  Although  this  shows  that  no  resolu- 
tion, stating  the  terms  of  the  contract  specially, 
had  been  entered  in  the  books  of  the  Company, 
still  it  is  by  no  means  conclusive  that  the  ap- 
pellant acted  altogether  without  authority. 
The  terms  of  the  contract  could  not  be  known 
to  the  Company  until  made,  and  he  might  in 
this  conversation  have  alluded  to  the  terms 
only.  Under  those  circumstances,  no  doubt 
remains  of  the  individual  liability  of  the  ap- 
pellant to  White,  Taylor  &  White,  for  the 
amount  of  the  damages  on  the  contract,  as 
before  stated,  if  they  elected  to  resort  to  him 
exclusively.  But  this  individual  responsibility, 
under  the  control  of  White,  Taylor  &  White, 
does  not  release  the  other  stockholders  from 
contribution.  The  conditional  signature  for 
the  shares  subscribed  so  far  implicated  White, 
Taylor  &  White  as  to  subject  their  recovery  to 
the  equitable  qualifications  and  restrictions 
necessarily  arising  out  of  the  facts  disclosed  in 
the  case.  The  form  of  the  contract,  and  sign- 
ing, as  for  the  Directors,  must  be  deemed  the 
exclusive  act  of  the  appellant,  as  it  regards 
White,  Taylor  &  White ;  and  cannot  affect 
their  remedy  against  him,  except  by  subjecting 
it  to  the  restrictions  mentioned.  If  the  as- 
sumption to  seal  for  the  Directors  had  been 
without  their  knowledge,  or  subsequent  assent, 
and  wholly  unaccompanied  by  acts  of  recog- 
nition or  ratification  on  their  part,  there  must 
have  been  an  unqualified  recovery  for  the 
damages  against  the  appellant,  not  subject  to 
any  restrictions  by  the  Court  of  Chancery  ; 
and  he,  of  course,  would  have  been  without 
remedy  against  the  other  members  of  the 
Company. 

*It  cannot,  however,  be  denied,  that  [*548 
the  source  from  whence  the  payments  were 
to  have  been  derived  was  known  to  both  par- 
ties ;  and  having  failed,  the  disappointment 
must  have  been  equally  unexpected  to  both  ; 
because  the  respondents,  White,  Taylor'  & 
White,  subscribed  the  articles  of  the  Associa- 
tion, on  an  express  condition  or  stipulation 
against  assessments  on  themselves,  until  the 
factory  should  be  in  operation.  They,  there- 
fore, knew  that  the  payments  were  to  be 
drawn  from  those  assessments  ;  and  the  re- 
fusal of  the  stockholders  to  pay,  when  called 
upon,  being  an  incident  not  to  be  avoided, 
and  beyond  the  control  of  the  appellant  and 
White,  Taylor  &  White,  I  can  see  no  sound 
objection  to  its  affording  grounds  for  the  in- 
terposition of  a  court  of  equity,  in  postponing 
the  collection  of  the  amount  of  damages  which 
might  be  found  against  the  appellant,  until 
the  question  of  contribution  shall  be  settled 
between  him  and  those  of  the  Company  who 
may  be  adjudged  liable  to  bear  the  burden 
with  him,  and  a  reasonable  opportunity  af- 
forded to  enforce  such  contribution.  It  will 
readily  be  perceived,  that  by  adopting  this 
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measure,  recourse  will  be  had,  in  the  first  in- 
stance, to  the  legitimate  source  from  whence 
the  parties  to  the  agreement  originally  expect- 
ed the  funds  should  be  derived.  It  is,  there- 
fore, no  matter  of  surprise  on  White,  Taylor 
&  White.  And  this  course,  it  would  seem  to 
me,  is  dictated  by  the  soundest  principles  of 
equity  ;  for  it  cannot  be  controverted  but  that 
the  present  situation  of  the  appellant  has 
arisen  from  the  default  of  others,  "without 
fraud  or  collusion  on*  his  part — a  result,  as 
has  been  before  stated,  equally  unexpected  to 
both  parties  to  the  agreement,  and  inevitable, 
as  it  regards  the  appellant. 

This  leads  me  to  the  question  of  contribu- 
tion before  alluded  to  ;  and  on  that  subject  I 
am  inclined  to  think  that  the  evidence  fully 
authorizes  the  appellant's  claim,  on  some  of 
the  respondents,  to  contribute  ratably  to  the 
payment  of  the  amount  of  damages  which 
may  be  recovered  against  him,  according  to 
their  respective  shares  in  the  Company. 

That  the  appellant  was  about  entering  into 
a  contract  for  machinery,  was  known  to  some 
of  the  Company,  is  a  fact  which  cannot  be 
denied.  And  that  the  assent  to  the  making  of 
such  contract  by  him  had  been  obtained  of 
549*]  some  of  the  members  individually, 
also  appears  by  the  testimony  of  several  wit- 
nesses. It  must,  however,  be  admitted,  that 
according  to  the  terms  of  the  contract,  such 
knowledge  and  individual  assent  alone,  would 
not  be  sufficient  to  entitle  the  appellant  to 
claim  contribution  from  the  other  stock- 
holders. If  the  contribution  sought  for,  there- 
fore, rested  merely  on  what  took  place  previous 
to  the  making  of  the  agreement  with  White, 
Taylor  &  White,  I  should  entertain  doubts  on 
the  subject.  But  connecting  those  facts  and 
circumstances  with  the  subsequent  acts  of  the 
Directors,  it  seems  to  me  that  sufficient  ap- 
pears to  implicate  all  the  stockholders  (except 
Nathan  Doane,  who  had  forfeited  his  share 
before  the  contract  had  been  entered  into),  so 
as  to  render  them  liable  to  contribution.  For, 
if  the  Directors  had  the  power,  by  the  articles 
of  association,  to  authorize  an  agent  to  make 
the  contract,  it  would  be  extraordinary,  in- 
deed, if  they,  as  principals,  elected  to  conduct 
the  business  themselves,  they  should  not  be 
#t  liberty  to  do  it. 

The  assessment  of  Apr.  27,  only  two  days 
subsequent  to  the  consummation  of  the  con- 
tract, was  unquestionably  made  by  them  with 
a  view  to  meet  the  payment  of  the  first  install- 
ments ;  and  the  letter  of  May  20,  1815,  under 
the  signature  of  the  appellant,  William  Ray- 
mond, Jr.,  and  Abner  P.  Hitchcock;  con- 
clusively proves  that  they,  as  Directors,  had 
recognized  and  adopted  the  contract  made 
with  White,  Taylor  &  White.  In  that  letter 
they  state  that  Nathan  H.  Raymond,  the 
bearer,  was  authorized  to  make  such  altera- 
tions as  the  Company  felt  able  to  meet.  Ray- 
mond was  Treasurer  to  the  Association  ;  and 
it  is  evident  that  Ira  Hall,  Abraham  Dayton 
and  Reuben  Wheeler,  by  their  acts  and  dec- 
larations, recognized  and  adopted  it.  It  can- 
not be  pretended  that  they  did  this  without 
information  as  to  the  true  situation  of  the 
Company.  It  is,  therefore,  clear,  that  the 
subsequent  acts  of  the  Directors  evinced  their 
views  and  intentions,  in  relation  to  this  agree- 
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ment.  This  ratification  of  the  contract,  by 
the  Directors,  in  my  view  of  the  subject,  estab- 
lishes the  appellant's  claim  for  contribution, 
from  all  the  stockholders.  But  admitting  that 
the  assent  of  all  was  necessary  to  make  them 
liable,  the  testimony  is  conclusive,  as  to  the 
interference  of  those  who  were  *stock-  [*55O 
holders  at  the  time,  and  immediately  after  the 
contract  had  been  entered  into.  Henry  Buck- 
ley, a  subscribing  witness  to  it,  states  that  Ira 
Hall  and  William  Raymond,  Jr. ,  were  present 
when  it  was  made,  and  assented  to  it.  That 
Reuben  Wheeler,  after  it  was  executed,  de- 
clared that  the  Company  were  bound  by  it. 
That  there  was  not  one  of  them  who  dared 
deny  it.  That  in  the  fall  of  1816  Abner  P. 
Hitchcock  and  Reuben  Wheeler  were  both 
desirous  to  reduce  the  contract  to  five  hun- 
dred spindles.  Sylvester  Norton,  another  sub- 
scribing witness,  and  Richard  Savage  con- 
firmed the  above  testimony,  as  to  Ira  Hall  and 
William  Raymond,  Jr.  Samuel  Clark  states 
that  Abraham  Dayton  told  him  his  $1,000 
would  be  applied  on  the  contract  for  the 
machinery.  The  testimony ,  of  Ebenezer 
Walker,  Charles  Buckley  and  Martin  Lee 
goes  to  show  that  Abner  P.  Hitchcock  knew 
of  the  agreement,  and  confessed  that  assess- 
ments had  been  made  to  meet  the  installments. 
That  the  Directors  were  called  together  for 
the  purpose. 

Fonblanque  (Vol.  I.,  p.  295,  bk.  1,  ch.  4, 
sec.  18)  states  that  if  a  third  person  treats  for 
one  that  is  absent,  without  his  order,  but 
undertakes  for  his  consent,  the  absent  party 
does  not  enter  into  the  covenant  until  he  rati- 
fies it.  The  case  of  the  Bank  of  Columbia  v. 
Patterson's  Heirs,  decided  in  the  Supreme 
Court  of  the' United  States  (7  Cr.,  299),  con- 
tains principles  peculiarly  applicable  to  the 
present.  It  appears  that  in  1804  a  contract 
had  been  made  by  Patterson,  and  an  author- 
ized committee  of  the  Bank,  under  their  pri- 
vate seals,  whereby  Patterson  agreed  to  do  all 
the  carpenter's  work  to  the  banking  house,  in 
the  manner  therein  stated,  which  was  referred 
to  in  a  subsequent  agreement  in  1807  ;  by 
which  last  agreement,  all  the  work  done  by 
Patterson  was  to  be  measured  and  valued  by 
two  persons  named,  according  to  certain  rates. 
The  court  decided,  that  upon  a  special  con- 
tract, executed  on  the  part  of  the  plain  tiff, 
indebitatus  assumpsit  would  lie  for  the  price, 
and  that  a  simple  contract  was  not  merged  in 
a  sealed  instrument,  which  merely  recognizes 
the  debt,  and  fixes  the  mode  of  ascertaining 
its  amount ;  and  that,  upon  general  counts,  a 
special  agreement  executed,  might  be  given 
in  evidence  ;  that  wherever  a  corporation  ag- 
gregate is  acting  within  the  scope  of  the  legiti- 
mate *purposes  of  its  institution,  all  [*551 
parol  contracts  made  are  express  promises  of 
the  Corporation,  and  all  duties  imposed  on 
them  by  law,  and  all  benefits  conferred  at 
their  request,  raise  implied  promises,  for  the 
enforcement  of  which  an  action  lies.  Judge 
Story,  in  giving  the  opinion  of  the  court,  says, 
"the  contracts  were  for  the  exclusive  use  and 
benefit  of  the  Corporation,  and  made  by  their 
agents  for  purposes  authorized  by  their 
charter.  The  Corporation  proceed,  on  the 
faith  of  those  contracts,  to  pay  money,  from 
time  to  time,  to  the  plaintiff's  intestate  ;  al- 
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though,  then,  an  action  might  have  laid 
against  the  committee  personally,  upon  their 
express  contract,  yet  as  the  whole  benefit  re- 
sulted to  the  Corporation,  it  seems  to  the  court 
that,  from  this  evidence,  the  jury  might  legally 
infer  that  the  Corporation  had  adopted  the 
contracts  of  the  committee,  and  had  voted  to 
pay  the  whole  sum  which  should  become  d.ue 
under  the  contracts,  and  that  the  plaintiff's 
ntestate  had  accepted  their  engagement." 

If  this  principle  of  subsequent  adoption  and 
ratification  is  applicable  to  corporations,  it 
applies  more  emphatically  to  private  associa- 
tions, especially,  when  the  contract  has  been 
ratified,  not  onlvby  those  immediately  author- 
ized to  conduct  "the  business  of  the  Company  ; 
but  when  the  recognition  and  adoption  of  it 
have  been  brought  home  to  every  individual 
interested  in  the  Association. 

In  this  case,  no  payment  had  been  made  by 
the  Company  to  White,  Taylor  &  White,  so 
that  they  had  not  accepted  of  their  engage- 
ments, but  assessments  had  been  ordered  by 
them  ;  and  it  is  in  vain  to  pretend  that  the 
procuring  of  the  machinery  would  not  have 
proved  beneficial  and  necessary  to  conduct  the 
business  of  the  Association.  It  was  evidently 
a  measure  indispensable  in  the  creation  of  the 
establishment,  according  to  the  intent  and 
meaning  of  the  articles  of  association  ;  and  it 
will  not  admit  of  a  moment's  doubt,  but  that 
it  was  so  treated  and  considered  by  all  the  per- 
sons concerned  in  the  undertaking,  at  the  time 
the  contract  was  entered  into,  and  immediately 
thereafter.  To  suffer  those  persons,  therefore, 
to  stand  by  and  encourage  the  appellant  to 
make  the  agreement,  and  by  their  subsequent 
conduct  to  recognize  and  adopt  it,  and  after- 
552*j  wards,  on  finding  the  *concern  to  be  a 
losing  business,  to  shield  themselves  from  re- 
sponsibility, under  the  pretense  of  want  of 
authority  to  make  the  contract,  and  thus  throw 
the  responsibility  on  the  appellant  exclusively, 
with  ruinous  damages,  seems  to  me  to  be  an 
act  of  injustice  not  to  be  tolerated.  On  the 
contrary,  it  presents  a  case,  in  my  view,  pecul- 
iarly requiring  the  interposition  of  a  court  of 
equity,  in  securing  to  the  party  a  right  to  look 
to  the  credit  of  the  individual  members  ;  be- 
cause, they  must  be  deemed,  by  their  own 
acts,  to  have  ratified  the  covenant  or  contract, 
and  of  course,  in  making  themselves  parties  to 
it,  rendered  themselves  personally  liable  with 
the  appellant,  in  proportion  to  their  interest. 
If  this  be  correct,  it  is  evident  that  none  of 
the  members,  thus  circumstanced,  could  shel- 
ter themselves  under  the  6th  article  of  the 
Association  by  a  forfeiture  of  shares,  and  by 
those  indirect  means  avoid  the  performance  of 
a  contract  to  which  they  had  before  volunta- 
rily (at  least  in  a  court  of  equity)  made  them- 
selves parties.  If  this  article  should  receive  the 
exposition  contended  for  by  the  respondents,  a 
door  would  be  open  for  the  practice  of  frauds 
on  innocent  strangers ;  for  it  must  readily  be 
perceived,  that  copartners  for  conducting  busi- 
ness of  this  description,  could,  at  all  times,  so 
arrange  their  concerns  as  to  reap  the  profits  of 
the  establishment  at  the  sole  risk  of  their  cred- 
itors. 

My  opinion,  accordingly,  is,  that,  with  re- 
gard to  the  first  decretal  order,  as  between  the 
appellant  and  the  respondents,  John  White, 
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Randolph  Taylor  and  Marvin  White,  the  mas- 
ter be  directed  to  inquire  and  report  only  as  to 
their  actual  losses  and  expenditures,  as  far  as 
they  had  proceeded,  in  complying  with  the 
contract ;  that  the  injunction  with  regard  to 
the  judgment  in  the  suit  at  law,  in  which  John 
White,  Randolph  Taylor  and  Marvin  White, 
are  plaintiffs,  and  Reuben  Skinner,  defendant, 
be  continued,  until  the  question,  as  to  contri- 
bution between  the  appellant  and  the  respond- 
ents, is  finally  decided  and  ascertained.  That 
the  last  decretal  order,  as  between  the  appel- 
lant and  all  the  other  respondents,  be  reversed, 
with  directions  to  the  Court  of  Chancery,  to 
enter  a  decree,  declaring  all  the  respondents, 
except  Nathan  Doane,  liable,  individually,  to 
contribute  ratably  to  the  payment  *of  [*553 
the  damages,  which  may  ultimately  be  recov- 
ered from  the  appellant,  in  consequence  of  the 
abandonment  of  the  contract,  with  White, 
Taylor  &  White,  for  machinery  ;  and  as  re- 
spects Nathan  Doane,  that  the  bill  be  dis- 
missed, and  that  he  be  paid  the  costs  incurred 
in  the  court  below. 

WOOD  WORTH,  J.,  concurred. 

VAN  NESS,  J.,  was  of  opinion  that  the  de- 
cree of  the  Court  of  Chancery  ought  to  be 
affirmed,  and  stated  his  reasons. 

SPENCER,  Oh.  J.  I  cannot  think  that  the 
question,  whether  the  appellant  is  bound  at 
law  to  respond  to  W.,  T.  &  W.,  because  he 
has  entered  into  a  covenant  under  seal,  admit- 
ting that  he  had  authority  from  the  Granville 
Cotton  Manufacturing  Co.,  to  make  the  con- 
tract, has  been  decided,  either  in  the  Supreme 
Court,  or  in  this  court,  on  the  former  appeal. 
The  appellant  never  availed  himself  of  the 
permission  given  by  the  Supreme  Court,  to 
amend  his  plea,  by  setting  forth  his  authority 
from  the  Company,  to  contract  with  W.,  T.  & 
W.  He  saw  fit  to  seek  relief  in  equity  ;  and 
when  the  case  came  before  this  court,  on  the 
former  occasion,  it  was  from  an  appeal  dis- 
solving the  injunction  ;  and  the  argument  pro- 
ceeded on  the  bill  and  answer  only.  All  the 
parties  are  now  before  the  court  ;  and  it  is  not 
material  to  inquire,  what  would  be  the  strict 
principle  of  law,  as  between  the  appellant  and 
W.,  T.  &  W.  The  question  now  is,  whether 
the  appellant,  admitting  him  to  be  eventually 
responsible  on  his  covenant  to  W.,  T.  &  W.,  is 
not,  as  between  himself  and  the  other  re- 
spondents, entitled  to  call  on  them,  to  contrib- 
ute towards  the  payment  of  such  damages  as 
W. ,  T.  &  W.  are  entitled  to  recover  by  virtue 
of  their  contract,  and  whether  all,  or  some 
only,  of  the  respondents,  are  liable  to  such 
contribution. 

I  take  it  to  be  clearly  proved  that  the  appel- 
lant, who,  together  with  William  Raymond, 
Jr.,  and  Abner  P.  Hitchcock,  were  the  Direct- 
ors and  agents  of  the  Company  (which  is  a 
private,  unincorporated  Association),  made  the 
contract  with  W.,  T.  &  W.,  with  the  direct 
approbation  and  consent  *of  William  [*554 
Raymond,  Jr.,  and  that  it  was  subsequently 
made  known,  assented  to,  and  ratified  by  A. 
P.  Hitchcock,  the  other  Director,  Ira  Hall, 
Abraham  Dayton,  Reuben  Wheeler  and  Na- 
than H.  Raymond.  Indeed,  all  the  respond- 
ents, except  Nathan  Doane,  have  assented  to 
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and  ratified  this  contract,  either  by  being  pres- 
ent and  concurring  in  the  assessment,  made 
Apr.  27,  1815,  for  the  express  purpose  of  rais- 
ing moneys  to  meet  the  engagement  entered 
into  by  the  contract  of  Apr.  25,  1815,  between 
the  appellant,  in  behalf  of  the  Directors,  and 
W.,  T.  &  W.,  or  by  payments  on  that  assess- 
ment, with  a  full  knowledge  of  the  purpose 
and  object  of  the  call  and  assessment. 

Both  at  law  and  in  equity,  the  subsequent 
assent  of  the  principal  to  the  act  of  an  agent, 
in  relation  to  the  interest  and  affairs  of  the 
principal,  is  equivalent  to  a  positive  and  direct 
authorization  to  do  the  act.  Such  subsequent 
assent,  is  an  adoption  of  the  act  of  the  agent, 
with  a  view  to  reap  the  benefit  flowing  from 
it ;  and  he  who  receives  the  advantages  and 
profit  of  a  contract,  must  assume  the  risk  of 
the  disadvantage  and  loss  which  may  attend  it. 

There  woulcf  be  no  difficulty  in  coming  to 
the  conclusion,  that  all  the  members  of  the 
Association  who  ratified  the  contract  were 
bound  to  abide  the  advantages  and  loss  attend- 
ing it.  but  for  the  terms  of  the  Association. 
The  associates  were  partners,  as  regarded  each 
other,  and  as  regarded  the  public,  who  dealt 
with  them  and  trusted  them.  Their  respect- 
ive liabilities  to  each  other,  and  to  third  per- 
sons, ignorant  of  the  terms  of  their  Associa- 
tion, may,  undoubtedly,  be  different.  In  the 
latter  case,  they  would  be  liable  without  ref- 
erence to  their'private  rule,  but,  in  the  former 
case,  their  own  rules  would  be  binding,  as 
among  themselves. 

It  has  been  strongly  insisted  on,  that  the 
only  remedy  which  one  of  the  members  of  the 
Association  can  have  against  another,  is  by 
forfeiture  of  the  shares  held  by  such  member. 
The  6th  article  of  the  constitution,  or  Associa- 
tion, is.  as  follows  :  "Each  person  shall,  at 
the  time  of  subscribing  for  stock,  pay  in  cash, 
on  every  share  by  him  or  her  subscribed  $10, 
and  shall,  from  time  to  time,  and  at  all  times 
thereafter,  pay  such  assessments  as  shall  be 
made  by  the  President  and  Directors,  or  for- 
555*]  feit  such  *share  or  shares,  with  all 
previous  payments  made  thereon."  The  Glian- 
cettor  was  of  opinion  that  the  appellant  was 
not  entitled  to  charge  the  other  members  of 
the  Association,  individually,  with  apy  part 
of  the  damages,  for  which  he  was  liable, 
under  the  contract,  to  W.,  T.  &  W.  He  held 
that  the  Company  could  not  be  bound,  beyond 
the  capital  paid  in,  and  that  the  President  and 
Directors  had  no  power,  under  the  articles,  to 
bind  the  members  individually  ;  and  that  who- 
ever dealt  with  the  Company,  as  such,  and 
without  resorting  to  a  personal  covenant,  was 
to  be  presumed  to  deal  with  them  according 
to  the  terms  of  their  constitution  ;  and  to  give 
the  credit  to  the  funds  of  the  Company  actu- 
ally paid  in,  or  to  be  paid  in.  under  asessments 
duly  made  ;  and  that  he  had  no  right  to  look 
to  the  credit  of  the  individual  members, 
unless  those  individual  members  entered  into 
a  personal  convenant  or  contract.  He  consid- 
ered the  6th  article  as  a  check  to  extravagance 
and  abuse,  in  the  management  of  the  Com- 
pany concerns,  and  that  every  member  re- 
served to  himself  the  right  to  withdraw  from 
further  responsibility;  by  refusing  to  pay  any 
more  assessments,  under  the  penalty  of  a  for- 
feiture of  his  shares,  and  of  all  previous  pay- 
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ment  made  thereon.  He  was  of  opinion  that  the 
assessment  of  the  27th  of  April,  1815,  implied 
no  other  obligation  than  to  pay  it,  or  submit 
to  the  forfeiture  ;  that  an  assent  to  the  assess 
ment  was  no  ratification  of  the  contract,  and 
that  the  other  respondents  were  not  charge- 
able with  any  breach  of  faith,  in  refusing  to 
pay  it,  and  submitting  to  the  penalty  ;  and 
that  neither  the  appellant  nor  W.,  T.  &  W. 
could  complain  of  any  surprise  or  imposition, 
by  such  refusal,  for  they  were  subscribers  to 
the  articles  of  association,  and  knew  the  tenor 
of  it. 

It  seems  to  me  with  all  deference,  that  the 
opinion  of  the  Chancellor,  goes  to  the  subver- 
sion of  all  claim,  or  demand  for  compensation, 
by  W.,  T.  &  W.,  for  the  non-fulfillment  of  the 
contract  with  the  appellant;  unless  we  are  pre- 
pared to  say  that  the  contract  ought  to  be  con- 
sidered a  personal  covenant  on  the  part  of  the 
appellant.  It  appears  to  me  impossible  that  it 
should  be  so  considered,  by  a  court  of  equity. 
W.,  T.  &  W.,  being  subscribers  to  the  articles 
of  association,  and  knowing  the  tenor  of  it, 
knew  as  well  as  the  *appellant,  whether  [*556 
he  could  bind  the  Association  by  his  contract. 
This  case  is  entirely  distinguishable  from  the 
one  where  a  stranger  is  dealing  with  an  agent 
who  professes  to  have  power  to  bind  his  prin- 
cipal, when  he  has  no  such  authority.  In  that 
case,  if  the  agent  exceeds  his  power,  he  shall 
be  personally  bound  ;  otherwise,  the  party 
dealing  with  him,  and  ignorant  of  his  defect 
of  power,  would  be  defrauded  ;  but  when  the 
knowledge  of  the  contracting  parties  is  the 
same,  when  the  defect  of  power  is  known  to 
both,  if  the  person  assuming  to  be  an  agent, 
acts  in  that  capacity,  but,  from  defect  of 
power,  does  "not  bind  the  principal,  in  such 
case  the  other  party  cannot  impute  fraud  to 
him  ;  and,  in  the  language  of  the  Chancellor, 
"cannot  complain  of  surprise  or  imposition." 

No  man  can  read  the  agreement  between  the 
appellant  and  W.,  T.  &  W.,  without  seeing, 
in  every  sentence  of  it,  the  complete  sense  of 
the  parties,  that  the  appellant  was  contracting, 
as  agent,  for  the  sole  benefit  of  the  Company  ; 
and  that  he  did  not  mean,  nor  could  W.,  T. 
&  W.  understand  him  to  mean,  to  be  person- 
ally bound.  The  agreement  professes  to  be 
made  by  Skinner,  Raymond  and  Hitchcock, 
as  Directors.  They  engage,  in  behalf  of  the 
Company,  to  pay  W.,  T.  &  W.  the  price  stip- 
ulated for  the  machinery.  They,  as  Directors, 
engage  to  pay  the  balance  due  on  the  first  six 
frames,  when  put  in  operation  •  and  the  Com- 
pany further  engage  to  procure  drums  and 
belts  for  the  machinery.  The  appellant  alone 
signs  and  seals  for  the  Directors  ;  and,  by  way 
of  postscript,  the  Company  engage  to  transport 
the  machinery  at  fifty  cents  per  hundred 
weight.  Now  we  perceive  that,  at  one  time, 
the  Directors  engage  in  behalf  of  the  Com- 
pany :  at  another,  for  themselves  as  Directors  ; 
and  in  other  parts  of  the  agreement,  the  Com- 
pany engage ;  thus  demonstrating  that  the 
agreement  and  engagement  regarded  a  per- 
formance by  the  Company  alone.  We  per- 
ceive that  the  whole  amount  to  be  paid  to  W., 
T.  &  W.,  was  $15,120.  Is  it  possible  to 
believe  that  they  looked  to  the  individual 
responsibility  of  the  appellant  ?  Did  they  not 
know  that  he  was  not  to  pay  anything  beyond 
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the  amount  of  his  subscription  ?  Did  they  not 
know  that  the  stockholders  were  to  pay  rat- 
ably  ? 

557*]  *But  it  has  been  strongly  contended 
that  the  appellant  had  not  power  to  bind  the 
Company  by  this  contract.  I  do  not  now 
mean  as  to  their  responsibility  beyond  volun- 
tary payments  upon  calls,  but  that  he  had  no 
authority  to  contract  at  all.  The  fact  has 
already  been  stated  that  the  associates  elected 
the  appellant  as  President,  and  William  Ray- 
mond, Jr.,  and  Abraham  P.  Hitchcock,  as 
Directors.  Now,  under  the  4th  article  of  the 
Association,  it  is  declared  to  be  the  duty  of 
the  President  and  Directors  to  appoint  a  gen- 
•eral  agent,  whose  duty  it  shall  be  to  purchase 
stock  and  vend  the  goods  of  the  Company,  and 
under  the  particular  direction  of  the  Presi- 
dent and  Directors,  to  transact  all  such  busi- 
ness as  they  shall  deem  best  calculated  to 
advance  the  interest  of  the  Company.  This 
virtually  vests  the  power  of  transacting  all 
necessary  business  in  the  President  and  Direct- 
ors ;  for  if  they  could  direct  an  agent  to  trans- 
act it,  no  agent  having  been  appointed,  they 
could  themselves  transact  all  necessary  busi- 
ness. A  power  to  direct  the  thing  to  be  done, 
implies  a  power  in  the  persons  authorized  to 
give  directions  to  do  the  thing  themselves. 
Why  were  these  appointments  made,  unless  it 
was  intended  that  the  President  and  Directors 
should  act  ?  How  was  the  object  of  the  Asso- 
ciation to  be  attained  but  through  the  agency 
of  the  President  and  Directors  ?  They,  un- 
doubtedly, had  authority  to  make  contracts, 
or  else  the  associates  were  never  in  earnest  in 
the  avowal  of  their  intention  to  put  in  opera- 
tion a  cotton  factory.  It  is  not  necessary  to 
discuss  the  question,  whether  the  President 
and  one  Director  could  legally  bind  the  Com- 
pany, without  the  concurrence  of  the  other 
Director,  because  the  proof  is  clear  and  unan- 
swerable, that  Wm.  Raymond,  Jr.,  did  assent 
to  the  contract  at  the  time,  and  that  both  he 
and  A.  P.  Hitchcock  fully  approved  it  two 
days  after  it  was  made,  by  voting  for  an  assess- 
ment to  meet  the  payments  stipulated  in  the 
contract.  They  were,  therefore,  bound  ;  and 
all  the  associates,  excepting  Doaue,  who  was 
not  present  at  the  meeting  on  the  27th  of  April, 
were  bound  by  the  contract,  unless  their  re- 
sponsibilities were  limited  to  a  forfeiture  of 
their  stock  and  previous  payments. 

This  case,'  then,  cannot  be  distinguished 
from  that  of  Randall  v.  Van  Vtxhten,  19 
558*]  Johns.,  60.  That,  *also,  was  upon  a 
contract  under  the  hands  and  seals  of  the 
defendants,  and  they  stipulated  to  pay  the 
sums  mentioned  in  the  body  of  the  agreement. 
They  were  styled,  in  the  agreement,  a  commit- 
tee appointed  by  the  Corporation  of  Albany 
for  that  purpose  ;  but  they  signed  and  affixed 
their  individual  seals  to  it.  The  principal 
question  in  the  case  was,  whether  it  was  a  per- 
sonal covenant,  binding  the  defendants  indi- 
vidually, or  whether  it  was  a  contract  which 
bound  the  Corporation.  The  Supreme  Court 
held,  that  when  a  person  assumed  to  contract 
as  an  agent  for  an  individual  or  a  corporation, 
he  must  see  to  it  that  the  principal  was  legally 
bound  by  his  act  ;  for  if  he  does  not  give  a 
right  of  action  against  his  principal,  the  law 
held  him  personally  liable.  It  was  there  said 
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that  the  defendant  contracted  in  the  character 
of  agent  for  the  Corporation,  in  relation  to  a 
subject  exclusively  appertaining  to  the  Cor- 
poration, and  that  they  were  not  bound,  unless 
the  nature  and  form  of  the  contract  was  such 
as  to  create  no  liability  on  the  part  of  the  Cor- 
poration, and  that  it  was  incumbent  on  the 
defendants,  in  order  to  excuse  themselves  from 
personal  responsibility,  to  show  that  the  plaint- 
iff had  a  legal  remedy  against  the  Corporation. 
From  the  facts  in  the  case,  the  court  was  of 
opinion  that  the  plaintiff  there  had  a  remedy, 
by  an  action  of  assumpsit,  against  the  Corpora- 
tion ;  and  particular  stress  was  laid  on  the 
fact  that  the  Corporation  had  recognized, 
adopted  and  ratified  the  contract,  by  a  variety 
of  acts  in  reference  to  it.  It  was  held  that  the 
Corporation  was  not  absolved,  because  their 
agents  had  entered  into  a  sealed  contract,  and 
that  the  sealing  of  the  contract  by  the  agents 
did  not  alter  the  question.  The  same  princi- 
ple was  decided  in  the  Supreme  Court  of  the 
United  States  in  the  case  of  Bank  of  Columbia 
v.  Patterson's  Adm'rs,  1  Cr. ,  297. 

There  is  a  striking  analogy  between  these 
cases.  Here  the  appellant  contracted,  in  the 
character  of  an  agent  for  the  Company,  and  in 
relation  to  a  subject  emphatically  theirs,  with 
a  joint  interest  of  his  own.  Whether  they 
were  liable  eo  instanli,  is  not  made  the  test. 
They  were  liable  before  the  arrival  of  the  time 
for  the  fulfillment  of  the  contract  ;  and  in  that 
case,  as  here,  their  liability  was  evinced  by 
their  ratification  *and  adoption  of  the  [*559 
contract.  The  variance  in  an  important  fact, 
between  the  cases,  would  vary  also  the  con- 
clusion on  another  point.  Admitting,  for  the 
present,  that  the  Company  were  bound  no 
further  than  they  individually  chose  to  com- 
ply with  the  assessment ;  it  may  then,  be  said 
that  the  appellant  is  bound,  because  he  has  not 
shown  that  W.,  T.  &  W.  have  a  legal  remedy 
against  the  Company.  But  the  important  dif- 
ference between  the  cases  is  this :  Randall 
was  not  a  member  of  the  Corporation  ;  he 
knew  nothing  of  their  resolutions  until  after 
the  contract  was  entered  into  ;  but  W.,  T.  & 
W.  were  members  of  this  Company  ;  they 
knew,  or  were  bound  to  know,  if  the  case  be 
so,  that  they  would  not  be  bound  personally, 
or  in  any  other  way  than  by  calls  and  assess- 
ments. The  appellant,  then,  has  shown  that 
W.,  T.  &  W.  have  every  legal  remedy  on  the 
contract  which  was  within  the  contemplation 
of  the  parties.  The  appellant  has  bound  them 
by  their  subsequent  ratification,  as  fully  as 
they  could  be  bound  by  the  terms  of  their 
Association  ;  and  if  they  are  not  so  bound,  as 
to  be  responsible  fully  to  indemnify  W.,  T.  & 
W.  for  the  losses  they  have  sustained,  it  is  not 
because  the  appellant  had  not  power  to  bind 
or  to  contract  for  them,  but  because,  from  the 
nature  of  the  Association,  it  was  optional 
whether  they  would  be  bound  or  not.  This 
risk  and  contingency,  W.,  T.  &.  W.  must  be 
deemed  to  have  contemplated.  If  the  contract, 
or  articles  of  association,  were  susceptible  of 
this  construction,  it  appears  to  me,  that  such 
would  be  the  consequence ;  and  that  the 
appellant  would  not  be  holden  personally,  he 
having  acted  in  good  faith  and  W.,  T.  &  W. 
being  fully  apprised  of  nil  the  facts,  and 
acquainted  with  the  articles  of  association. 
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But  I  cannot  yield  my  assent  to  the  princi- 
ple that  such  of  the  respondents  as  ratified, 
adopted  and  confirmed  the  contract  between 
the  appellant  and  W.,T.  &  W.,  are  not  respon- 
sible in  their  individual  persons  or  property  ; 
nor  can  I  assent  to  the  position,  that  under  the 
6th  article  of  the  Association,  those  who  have 
thus  ratified  the  contract  in  question,  have' a 
right  to  withdraw  themselves  from  further 
responsibility,  by  refusing  to  pay  any  further 
assessments,  and  by  a  mere  forfeiture  of  their 
shares  and  the  previous  payments. 
5OO*]  *The  object  of  the  Association  was 
to  manufacture  cotton  yarn  and  cloth  ;  they 
were,  consequently,  to  procure  a  site  for  a 
factory,  to  procure  machinery,  to  purchase  the 
raw  material,  employ  workmen,  and  do  every- 
thing necessary  to  the  accomplishment  of  the 
object.  I  have  already  shown,  that  under  the 
4th  article  of  the  constitution  of  the  Company, 
the  President  and  Directors  had  the  power  to 
transact  all  such  business,  as  they  should  deem 
best  calculated  to  advance  the  interest  of  the 
Company.  They  had  the  power  to  make 
assessments  ;  and  the  9th  article  provides  that 
the  President  and  Directors  shall  give  the 
stockholders  of  the  Company  thirty  days 
notice  of  any  assessment  made  and  payment 
required.  Would  it  be  a  fair  and  natural  con- 
struction of  their  powers ;  would  it  comport 
with  the  interests  of  the  concern,  or  can  it  be 
presumed  to  have  been  the  intention  of  the 
parties,  that  no  engagement  should  be  entered 
into,  nothing  undertaken  or  done,  until  the 
calls  had  been  made,  and  the  money  actually 
in  the  hands  of  the  Treasurer  ?  I  think  not  ; 
and  the  acts  of  the  respondents  show  they  had 
no  such  meaning.  It  is  in  evidence,  that  when 
the  assessment  of  the  27th  of  April,  1815,  was 
made,  it  was  fully  stated  that  it  was  made  to 
meet  the  payments  which  would  fall  due  under 
the  contract  with  W.,  T.  &  W.  This,  then, 
was  an  express  recognition  of  the  right  of  the 
President  and  Directors  to  make  contracts, 
stipulating  for  future  payment ;  and  it  was  a 
practical  construction  of  the  terms  of  the 
Association.  But  the  President  and  Directors 
were,  by  the  4th  article,  authorized  to  trans- 
act all  such  business  as  they  should  deem  best 
calculated  to  advance  the  interest  of  the  Com- 
pany. This  was  a  plenary  power  to  enter  into 
contracts,  and  to  incur  debts,  to  promote, 
according  to  their  best  discretion,  the  interests 
of  the  Association.  Can  it  then  be  contended 
that  it  was  the  intention  of  the  Company 
that  their  confidential  agents  should  assume 
responsibilities,  and  pledge  their  private  fort- 
unes, whilst  the  other  members  of  the  Asso- 
ciation should  be  at  liberty,  if  they  thought  it 
for  their  interest,  to  retire  and  throw  the  whole 
charge  upon  their  agents,  with  no  other  loss 
than  the  forfeiture  of  their  shares  and  the 
payments  made  ?  In  the  commencement  of 
the  business,  and  when  heavy  expenditures 
5(51*]  were  necessary,  they  could  thus  *retire 
with  almost  perfect  impunity.  The  mere 
statement  of  the  pretension  seems  to  me  to 
show  its  unreasonableness  ;  and  I  think  we 
ought  not  to  construe  the  6th  article  of  the 
compact  in  a  manner  which  would  produce 
such  unjust  consequences.  We  must  regard 
the  end  and  object  of  the  Association,  and  all 
its  provisions,  in  order  to  ascertain  the  real 
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intention  of  the  6th  article.  I  have  already 
stated  that  it  binds  the  associates  to  pay  the 
assessments  made  by  the  President  and  Direct- 
ors, or  to  forfeit  each  share  or  shares,  with  all 
previous  payments  made  thereon.  It  may  well 
be  questioned,  whether  the  right  of  forfeiture 
is  not  one  vested  in  the  Presfdent  and  Direct- 
ors, to  be  enforced,  when  one  of  the  Company 
shall  neglect  or  refuse  compliance  with  the 
assessments  and  calls.  I  much  doubt  whether 
it  is  a  right  vested  in  the  individual  ;  but, 
admitting  it  to  be  so,  good  faith  requires,  and 
there  is  nothing  in  this  article  that  forbids 
such  construction,  that  the  right  should  be 
exercised  and  an  election  should  be  made  in 
limine.  It  is  too  late  to  resort  to  it,  after  the 
stockholders  have  assented  to  a  contract  made 
in  their  behalf,  and  which  imposes  a  heavy 
personal  responsibility  on  their  agents.  If 
this  particular  contract  with  W.,  T.  &  W.  had 
been  repudiated  on  the  27th  of  April,  two- 
days  after  it  was  made,  the  appellant  might 
have  exonerated  himself,  by  procuring  it  to- 
be  rescinded  ;  or  had  W.,  T.  &  W.  been  im- 
mediately informed  that  the  stockholders  were 
dissatisfied  with  it,  and  meant  to  avail  them- 
selves of  their  right  to  forfeit  their  shares, 
they  would  probably  have  desisted  from  carry- 
ing it  into  execution.  On  the  contrary,  the 
assessments  were  laid  and  the  calls  made, 
without  any  opposition,  and  with  the  express 
assent  of  all  the  stockholders  except  Doane  ;. 
and  thus  the  appellant  and  W.,  T.  &  W.  were 
lulled  into  security,  and  thrown  off  their  guard. 
They  had  a  right  to  believe,  and  to  act  on  that 
belief  that  the  assessments  would  be  paid.  It 
is  a  principle  of  equity,  that  when  a  man  is 
bound  to  speak,  and  by  his  silence  contributes 
to  a  fraud,  he  shall  be  compelle'd  to  repair  the 
mischief  his  fraudulent  silence  has  occasioned. 
(1  Madd.  Ch.,  210,  211.)  This  principle  is 
directly  applicable  to  this  view  of  the  case  -r 
and  I  should  consider  it  a  fraud  on  the  appel- 
lant and  W.,  T.  &  W.  for  the  stockholders  to 
be  silent,  when  provision  *was  making  [*5C2 
for  the  fulfillment  of  the  contract  with  respect 
to  their  determination  to  forfeit  their  shares, 
and  thus  prevent  its  being  rescinded  ;  and 
afterwards,  when  the  mischief  had  happened, 
to  interpose  their  right  of  forfeiture.  Com- 
mon honesty  as  well  as  equity,  forbids  such  a 
course. 

My  conclusion  is,  that  although  W.,  T.  & 
W.  would  not  have  any  remedy  against  the 
appellant,  solely,  they  have  a  good  ground  of 
action  against  the  individuals  composing  the 
Association,  excepting  Doane;  and  the  parties 
being  all  before  the  court,  there  is  no  difficulty 
in  applying  the  remedy,  by  directing  a  contri- 
bution, ratably  in  proportion  to  the  shares 
held  by  the  respondents  respectively,  for  the 
payment  of  the  sum  justly  due  to  W.,  T.  & 
W.  under  the  contract  with  the  appellant. 

Much  stress  has  been  laid  on  the  fact  that 
the  appellant  refused  to  pay  the  assessments 
on  his  shares.  He  had  the  same  right  to  refuse 
as  the  other  respondents ;  but  this  has  nothing 
to  do  with  the  question,  whether  those  who 
thus  refused  are  not  now  bound  to  contribute; 
nor  has  it  any  bearing  on  the  question,  whether 
the  appellant  acted  as  the  agent  of  the  Com- 
pany in  making  the  contract  with  W.,  T.  & 
W.,'nor  whether  that  contract  was  afterwards 
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adopted  and  ratified  by  the  Company.  I  have 
not  thought  it  necessary  to  refer  to  the  evi- 
dence showing  that  adoption  and  ratification  ; 
this  has  been  already  sufficiently  shown. 

S.  M.  HOPKINS,  Senator.  If  the  decree  of 
this  court  on  the  former  appeal  from  the  order 
of  the  Court  of  Chancery,  dissolving  the  in- 
junction, is  to  be  considered  as  finally  settling 
the  right  to  damages,  it  is  difficult  to  under- 
stand, and  the  case  does  not  inform  us,  why  the 
parties  afterwards,  on  filing  a  replication,  have 
examined  witnesses  and  gone  into  a  hearing  in 
the  Court  of  Chancery,  upon  the  merits  at 
large..  That  course,  however,  has  been  taken, 
and  I  do  not  see  that  the  propriety  of  it  has 
been  questioned.  On  the  hearing,  the  Chan- 
cellor, intending  to  conform  to  the  directions 
of  this  court,  has  ordered  a  reference  to  a 
master,  to  ascertain  the  compensation  or  dam- 
ages which  W.,  T.  &  W.  should  recover  ;  and 
as  to  the  other  respondents,  he  has  decreed 
that  they  are  not  bound  to  contribute. 
563*]  *It  does  not  appear  that  W.,  T.  & 
W.  were  advised,  that  in  defending  the  bill, 
they  could  plead  or  insist  upon  the  judgment 
of  the  Supreme  Court  on  the  demurrer,  as 
concluding  the  rights  of  the  parties  as  to  the 
subject  matters  of  the  bill,  or  any  part  of  it, 
nor  upon  the  pendency  of  that  suit,  as  a  dila- 
tory plea.  But  it  has  been  insisted  on,  in  argu- 
ment, that  the  aj  pellant's  individual  liability 
has  been  finally  adjudicated  by  the  Supreme 
Court,  on  the  demurrer,  and  that  he  cannot 
now  be  allowed  to  set  up  a  defense  which  he 
has,  or  might  have  availed  himself  of,  in  that 
court ;  and  it  has  been  suggested,  though  not 
strongly  contended,  that  the  former  decree  of 
this  court  concluded  the  question.  The  cases 
cited  in  support  of  that  position  are  clearly 
distinguishable  from  the  present  case.  Here, 
the  suit  in  the  Supreme  Court  was  not  decided 
on  the  merits  ;  but  left  open  for  the  admission 
of  further  facts  ;  and  the  plaintiff  elected  to 
state  those  facts  in  a  bill  in  chancery,  intro- 
ducing new  parties,  and  seeking  a  remedy  for 
himself,  and  stating  the  authority  by  which  he 
executed  the  contract,  &c.  It  does  not  follow 
that  because  this  court,  on  the  former  appeal, 
retained  the  injunction,  and  directed  a  judg- 
ment to  be  confessed,  in  the  suit  at  law,  that 
they,  therefore,  decided  the  main  question. 
The  direction  given  might  be  proper,  as  a  pre- 
cautionary and  preparatory  measure  towards 
the  final  decision  of  the  controversy.  Even 
if  the  court,  in  a  previous  stage  of  the  cause, 
had  intimated  an  opinion,  it  would  not  be 
coHclusive.  No  final  judgment  or  decree  has 
been  given ;  the  cause  is  now  open  on  its 
whole  merits ;  and  this  court  is  at  liberty  to 
examine  it,  from  its  foundation. 

The  parties  to  this  bill,  or  those  whom  they 
represent,  formed  a  limited  and  qualified  co- 
partnership, the  articles  of  which  are  set  forth 
in  the  case.  The  business  was  to  be  conducted 
by  officers,  under  the  particular  direction  of 
the  President  and  Directors,  all  of  whom  were 
chosen  by  the  stockholders.  The  President 
and  Directors  were  authorized  to  lay  assess- 
ments upon  the  stockholders,  which  were  to 
be  paid,  under  the  pain  of  forfeiture,  and  the 
shares  were  transferable.  On  the  plain  mean- 
ing of  this  instrument,  it  is  impossible  to 
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doubt  that  the  subscription  to  it  imported  no- 
personal  obligation,  either  upon  the  original 
stockholders  or  *the  transferees,  to  pay  [*564 
up  the  assessments,  and  that  the  forfeiture  of 
the  shares  was  the  only  remedy  for  non-pay- 
ment. The  respondents,  W.,  T.  &  W.,  sub- 
scribed two  shares,  and  the  appellant  and  the 
other  original  parties  subscribed  the  residue 
of  the  stock,  or  eighteen  shares.  The  inarti- 
ficial and  inaccurate  contract  of  the  25th  of 
April,  1815,  was  executed.  The  introductory 
part  of  this  contract  states  it  to  be  entered  into 
between  the  appellant,  W.  R,  Jr.,  and  A.  P. 
H.,  "as  Directors  of  the  Granville  Manufact- 
uring Company,"  and  W.,  T.  &  W.  The 
object  of  the  contract  is  machinery  for  the 
manufactory.  In  a  subsequent  clause,  the 
appellant  and  the  other  two  Directors  named, 
"  engage  in  behalf  of  the  said  Company,  to 
pay,"  &c.  And  again,  "  the  said  Directors 
engage  to  pay  the  balance  when  the  frames 
are  in  operation."  "And  the  said  Company 
further  engage  to  procure  drums  and  belts,"' 
&c.  And  in  the  conclusion,  it  is  said,  "the 
parties  have  set  their  hands  and  seals."  And 
it  is  executed,  in  behalf  of  the  Company,  thus: 
"For  the  Directors,  Reuben  Skinner,  (L.  S.)" 
The  first  and  cardinal  rule  in  the  construc- 
tion of  contracts,  "and  that  to  which  all  other 
rules  are  subservient,  is  to  construe  them 
according  to  the  real  intent  of  the  parties. 
This  rule  is  only  to  be  departed  from  when 
the  particular  intent  would  interfere  with 
some  great  and  salutary  rule  of  public  policy, 
the  breach  of  which  would  be  a  greater  evil 
than  the  individual  wrong.  In  this  case,  no 
such  general  controlling  principle  interfere* 
with  the  particular  intent.  What,  then,  was 
the  real  meaning  of  the  parties  ?  It  is  impos- 
sible to  read  the  contract,  and  doubt,  for  a 
moment,  but  that  all  parties  supposed  that 
credit  was  given  to  the  Granville  Manufactur- 
ing Co.,  in  their  collective  and  abstract  capac- 
ity, as  a  Company,  and  not  as  individuals. 
Is  it  possible  to  believe  that  the  appellant, 
when  he  executed  the  contract,  "  for  the 
Directors,"  imagined  that  he  was  signing  it 
for  no  person  but  himself,  or  that  W.,  T.  & 
W.  so  understood  it  ?  In  saying  this,  I  lay 
out  of  view  all  the  parol  proof  of  intent  as 
inadmissible,  both  in  equity  and  at  law.  What 
inflexible  rule  of  public  policy,  then,  is  there, 
which  compels  us  to  construe  this  contract 
directly  contrary  to  the  intention  of  the  par- 
ties ?  I  know  of  none,  unless  it  be  found  in 
*the  judgment  of  the  Supreme  Court,  [*565 
on  the  demurrer  between  the  original  parties. 
(13  Johns.,  307.)  It  is  there  decided,  as  I 
understand  the  case,  that  a  person  who  enter* 
into  a  contract  in  the  name  of  another,  and  as 
the  agent  of  another,  is  personally  responsible 
to  the  persons  with  whom  he  contracts,  if,  from 
a  defect  of  authority,  the  principal  is  not 
bound.  That  a  person  pretending  to  act  un- 
der a  power  of  attorney,  may  be  so  answerable, 
in  some  cases,  I  freely  admit  ;  but  the  rule  as 
laid  down  by  the  Supreme  Court,  appears  to 
me  too  general.  It  ought  to  be  limited  to  the 
case,  first,  of  fraud  in  the  agent,  or  such  mis- 
conduct as  is  equivalent  to  fraud  ;  and  second, 
to  the  case  of  a  personal  engagement  that  the 
principal  shall  ratify.  The  position  which  I 
question,  and  shall  proceed  to  examine,  is  this: 
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"  that  an  agent  is  universally  answerable  for 
the  sufficiency  of  his  powers,  though  he  be 
free  from  all  imputation  of  fraud,  and  though 
he  has  interposed  no  personal  engagement." 
The  cases  cited  in  support  of  this  position,  are 
Yelv.,  127:  2  Vern.,  127;  3  P.  Wms.,  277  ; 
1  Fonbl.,  287,  note;  Poth.  on  Oblig.,  n.  448  ; 
4  Burr.,  2108  ;  3  Johns.  Cas.,  70  ;  5  East,  148  ; 
4  Mass.,  595.  None  of  the  English  cases,  and 
but  one  dictum,  and  that  not  a  judicial  one,  is 
applicable  to  this  point.  The  case  in  2  Vern. 
was  that  of  an  attorney  at  law,  who  received 
from  an  insolvent  debtor,  in  behalf  of  his 
client,  a  composition  for  a  debt,  saying  that 
he  had  no  authority,  but  engaging  that 
his  client  should  agree  to  it,  and  give  up  the 
bonds.  The  case  in  3  P.  Wms.  contains 
merely  an  obiter  dictum  of  Lord  Talbot,  who 
puts  the  doctrine  on  the  ground  of  fraud  ;  and 
Fonblauque  makes  a  very  loose  and  general 
remark  upon  the  opinion  of  Lord  Talbot.  He 
does  not  define  what  sort  of  an  attorney  or 
agent,  or  how  constituted,  or  in  whose  favor 
the  liability  of  the  agent  attaches.  He  may 
mean  a  liability  of  an  attorney  to  his  constitu- 
ent, which  is  not  the  present  case.  In  4  Burr, 
the  action  was  by  a  client  against  his  attorney, 
for  mismanagement.  It  is  unnecessary  to  ex- 
amine olher  cases  decided  on  a  different  prin- 
ciple ;  for  it  is  very  distinguishable,  when  an 
attorney  does  not  act  or  contract  in  the  name 
of  his  principal,  nor  affect  to  bind  him,  but 
binds  himself  that  his  principal  shall  do  a 
particular  act.  Such  was  the  case  of  Tippets 
566*]  v.  Walker,  *4  Mass.,  599,  which  has 
been  relied  upon,  as  perfectly  analogous  to  the 
present.  The  defendants,  in  the  beginning  of 
the  contract,  describe  themselves  as  a  com- 
mittee appointed  by  the  Directors  of  the  Mid- 
dlesex Turnpike  Corporation.  This  is  a  mere 
descriptio  personarum,  and  the  committee  agree 
to  make  the  several  payments  there  mentioned, 
to  the  plaintiff.  In  no  part  of  the  contract  do 
they  engage  for  the  Directors  or  the  Company; 
nor  do  they  sign  and  seal  for  their  principal. 
In  the  contract  in  the  present  case,  the  word 
"  Company  "  is  twice  used.  "The  Company 
engage,"  &c.  This  shows  what  is  meant  by 
the  word  "  Directors,"  used  in  another  place  ; 
and  the  plaintiff  signs  and  seals  "for  the 
Directors.'.'  The  case  in  Yelverton  was  that 
of  a  servant,  who  wrote  thus:  "Memorandum, 
that  I  have  received,  to  the  use  of  my  master, 
50  pounds,  to  be  paid  next  Michaelmas.''  The 
servant  was  held  liable,  because  it  was  uncer- 
tain who  was  to  pay.  But  if,  says  the  case, 
he  had  expressed  it,  "  to  be  repaid  by  my  mas- 
ter," it  would  have  been  different.  This  ob- 
servation strictly  applies  to  the  present  case, 
where  the  words  are,  "the  Company  engage." 
In  the  case  in  4  Burr. ,  the  court  looked  much 
to  the  question,  whether  the  attorney  knew 
that  he  exceeded  his  powers  ;  and  this,  too, 
where  he  was  sued  by  his  client.  A  fortiori, 
they  would  not  have  held  him  liable  to  a  third 
person,  where  the  knowledge  of  both  was  the 
same  ;  so  that,  neither  this  case  nor  that  in 
Yelverton  'supports  the  position  for  which  it 
was  cited  ;  but  even  if  the  principal  point 
decided  in  Yelverton  were  contrary  to  the 
doctrine  for  which  I  contend,  it  is  directly 
contrary  to  the  rule  of  the  civil  law,  as  cited 
in  Livermore  on  Agency,  Vol.  II..  p.  274. 
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The  principle  which  I  am  examining  is  not 
of  a  technical  or  local  character,  but  depends 
on  a  right  application  of  human  reason  to 
human  affairs,  generally.  It  is  a  case  of  very 
frequent  occurrence.  If  it  were  correct,  there- 
fore, it  would  be  found  in  the  codes  of  all 
civilized  nations.  It  is  not  in  the  civil  or 
French  law.  It  is  not  laid  down  as  a  principle 
of  the  English  law,  by  Blackstone,  Viner  or 
Comyns.  Mr.  Chitty,  on  his  Treatise  on  Plead- 
ings, p.  24,  in  deducing  a  rule  from  the  case  in 
3  P.  Wms.,  states  the  principle,  with  so  much 
less  latitude,  as  manifestly  to  show  his  dis- 
trust of  that  case.  In  the  treatise  of  Mr.  Liver- 
'more,  *to  which  I -have  referred,  he  [*567 
states  the  doctrine  in  general  terms,  manifestly, 
however,  as  derived  from  the  case,  of  Dusen- 
bury  v.  Ellis,  3  Johns.  Cas.,  70.  That  case 
came  before  the  Supreme  Court,  on  a  certwran 
directed^to  a  justice's  court.  And  it  is  to  be 
remarked,  that  the  jurisdiction  of  these  in- 
ferior courts  is  of  a  mixed  and.peculiar  charac 
ter,  and  of  a  very  limited  extent.  Questions 
brought  up  from  those  courts  are  seldom 
much  discussed,  and  the  decision  upon  them 
can  hardly  be  considered  as  of  more  authority 
than  that  of  a  judge  at  nisi  prius.  In  that 
case,  the  defendant  made  a  promissory  note, 
beginning,  "I  promise  to  pay,"  and  signed 
thus,  "  for  Peter  Sharpe,  G.  D."  In  point  of 
fact,  the  defendant  had  only  a  general  power 
to  collect  debts.  The  court,  in  giving  judg- 
ment for  the  defendant,  said  that  the  party 
who  accepts  a  note  under  such  a  mistake  or 
imposition,  ought  to  have  the  same  remedy 
against  the  attorney  as  against  the  principal. 
But  what  were  the  facts  in  that  case  ?  Did  the 
court  proceed  on  the  ground  of  a  mistake  or  of 
imposition  ?  *  For  there  is  a  wide  difference 
between  them.  Or  did  they  ground  their  de- 
cision upon  the  fact  that  the  principal  was  in 
a  foreign  country,  which  would  constitute  a 
case  entirely  different  in'.principle  ?  Was  the 
note,  so  trifling  in  amount,  given  for  a  person 
in  a  foreign  country,  for  goods  purchased,  or 
money  borrowed  by  the  agent  for  him  ?  Was 
it  not,  rather,  a  mere  settlement  of  accounts  ? 
If  so,  it  is  obvious  that  injustice  was  done,  as 
it  always  will  be  done,  when  the  decision  in 
that  case  is  followed. 

I  have  thus  shown  on  what  ground,  in  point 
of  authority,  the  decision  of  the  Supreme 
Court,  on  the  demurrer  in  the  present  case, 
rests  ;  and  I  think  that  I  may  safely  conclude 
that  there  is  no  precedent  or  authority  to  sup- 
port the  position  that  an  agent  acting  under 
defective  powers,  or  beyond  his  powers,  is 
personally  liable  therefor,  to  the  person  with 
whom  he  contracts,  if  the  mistake  is  mutual, 
or  if  the  agent  acts  bona  fide,  or  if  there  is  no 
special  engagement  on  his  part. 

Next,  let  us  test  the  doctrine,  as  to  principle, 
and  by  its  application  to  different  cases.  In 
Nixon  v.  Hyserott,  5  Johns.,  58,  it  was  decided 
that  an  attorney  who  was  authorized  by  a 
regular  power  to  sell  land,  had  not  thereby 
authority  *to  enter  into  covenants  of  [*o68 
warranty,  &c.,  in  the  deed,  which  he  should 
execute  to  the  purchaser.  Suppose,  that,  at 
the  time  of  executing  a  conveyance  with  such 
covenants,  he  had  produced  his  power  to  the 
purchaser,  or  that  it  was  recorded,  or  that  the 
grantee,  in  any  way,  knew  as  much  of  the 
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power,  or  was  chargeable  with  as  much  knowl- 
edge of  it,  as  the  attorney,  and  that  there  was 
no  fraud,  practice  or  concealment  by  the  at- 
torney, would  it  not  be  a  case  of  mutual  error,  in 
which  the  attorney  would  not  be  liable?  Again; 
to  test  the  doctrine  by  the  rules  of  pleading  : 
the  action  is  brought  directly  against  the  agent 
or  attorney,  alleging  that  he  covenanted,  &c. 
The  deed,  in  the  usual  form,  would  be  ex- 
pressed to  be  made  "  between  A  B  of  the  first 
part,  by  C  D,  his  attorney,  and  E  F  of  the 
second  part ;  and  the  covenant  would  be  by 
the  said  party  of  the  first  part.  How,  then, 
could  a  declaration  be  drawn  so  as  to  charge 
the  attorney  ?  If  drawn  in  the  usual  form, 
the  plaintiff  must  fail,  on  the  general  issue. 
And  I  know  of  no  precedent  of  a  special  dec- 
laration on  the  covenant  in  such  a  case,  nor 
has  any  been  shown. 

The  case  of  Randall  v.  Van  Vechten,  ante, 
p.  60,  decided  in  May  Term  last  shows  that 
even  if  the  defendant  puts  his  own  hand 
and  seal,  and  with  express  words  of  personal 
engagement,  the  covenant  does  not  necessarily 
bind  him.  The  court,  in  that  case,  resting  on 
extrinsic  circumstances,  determined  that  the 
instrument  was  no  deed,  but  merely  evidence 
against  the  Corporation  of  the  City  of  Albany. 
That  is  a  much  stronger  case  than  the  present, 
in  favor  of  the  defendant.  The  court,  how- 
ever, put  it  on  the  ground  that  an  action  was 
furnished  against  the  Corporation.  It  is  not 
my  duty  to  examine  that  ground  ;  and  I  cite 
the  case  merely  to  show  that  sealing  and  de- 
livery, and  express  words  of  personal  engage- 
ment by  the  agent,  do  not,  of  necessity,  im- 
port personal  obligation. 

It  comes,  then,  to  this  ;  that  if  the  agent  has 
been  guilty  of  fraud,  the  common  principles  of 
law  and  equity,  and  the  remedies  founded  on 
them,  will  reach  him.  If  he  specially  engaged 
that  his  principal  should  ratify  his  act,  as  in 
the  case  in  Vernon,  the  same  remark  will  ap- 
569*]  ply  ;  an  action  or  *bill  adapted  to  the 
case,  will  be  the  proper  course  of  proceeding. 

Neither  fraud  nor  contract  can  be  presumed; 
they  must  be  specially  alleged  and  put  in  issue. 
They  constitute  the  gist  of  the  action,  and  no 
conclusion  against  the  agent  can  follow,  until 
one  or  the  other  is  affirmatively  established. 
It  would  seem  to  me,  that  any  other  construc- 
tion would  tend  to  confound  innocence  with 
guilt,  fraud  with  candor,  and  to  break  down 
the  distinction  between  right  and  wrong.  The 
analogy  of  the  whole  law  is  opposed  to  the 
principle  of  making  a  man  answerable  for  an 
innocent  mistake,  whether  of  law  or  fact,  or 
of  presuming  a  fraud,  unless  it  be  charged 
against  him  and  proved.  In  n»  part  of  the 
proceedings,  in  the  present  case  before  the 
court,  do  W.,  T.  &  W.  charge  the  appellant,  S., 
with  deceiving  them  ;  and  it  is  perfectly  mani- 
fest that  they  could  not  maintain  such  a  charge, 
for  they  were  equally  parties  to  and  had  equal 
knowledge  of  the  "  constitution  "  of  the  Com- 
pany. All  the  parties  signed  at  the  same  time, 
and  are  all  alike  chargeable  with  notice  of  who 
were  the  officers,  and  what  were  their  powers. 
All  were  equally  negligent  of  that  salutary 
caution  and  accuracy  in  the  form  of  such  an 
instrument,  which,  had  they  been  observed, 
would  have  saved  them  from  great  trouble 
and  expense,  and  some  of  them  from  ruin. 
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The  relation  of  W.,  T.  &  W.,  as  members  of 
the  Company,  and  their  privity  to  its  constitu- 
tion, render  it  unnecessary  to  inquire  what 
would  be  the  effect  of  a  contract  between  the 
Company  and  strangers. 

It  has  been  argued  that  if  Skinner  is  not 
personally  liable,  some  one  must  be  so  ;  that  if 
the  Directors  or  stockholders  are  not  personal- 
ly liable,  the  contract  wholly  fails  of  effect, 
which  would  be  absurd,  and  contrary  to  the 
plain  equity  and  intent  ;  and  that,  therefore, 
the  appellant  must  be  liable.  I  deny,  first,  all 
the  premises  in  this  argument ;  and  second, 
admitting  the  premises,  I  deny  the  conclusion. 

If  the  members  of  the  Company  are  not  per- 
sonally bound,  W.,  T.  &  W.  may  have  a 
defective  or  void  security.  That  is  a  misfort- 
une which  daily  happens  to  other  men.  If 
the  contract  is  not  what  the  parties  intended  it 
should  be,  it  does  not,  therefore,  follow  that  it 
is  some  other  and  different  thing,  which  they 
did  not  intend.  But,  in  my  opinion,  the 
*contract,  though  very  inartificially  [*57O 
drawn,  is  a  good  and  valid  contract  for  all  the 
purposes  actually  intended  by  the  parties  ;  and 
ought  to  be  carried  into  execution,,  as  far  as  it 
may  be,  according  to  that  intent.  It  conferred 
mutual  rights,  though  it  was  not,  perhaps, 
precise  or  equal  in  its  terms.  By  the  "  con- 
stitution "  of  the  Company,  it  is  made  the  duty 
of  the  President  and  Directors  "  to  appoint  a 
general  agent,  whose  duty  it  shall  be  to  pur- 
chase," &c.,  "and  under  the  particular  direc- 
tion of  the  President  and  Directors,  to  transact 
all  such  business  as  they  shall  deem  best," 
&c.  They,  therefore,  are  to  judge  what  busi- 
ness is  to  be  done,  and  it  is  to  be  done  under 
their  particular  directions.  Now,  if  R.  S.  en- 
tered into  this  contract,  with  the  approbation 
and  consent  of  the  Directors,  that  is  a  sufficient 
appointment  of  him  as  agent  for  the  time.  No 
form,  election  or  writing  is  necessary  for  that 
purpose  ;  and  as  the  agent  was  to  do  this  busi- 
ness under  the  particular  direction  of  the 
President  and  Directors,  I  am  inclined  to  the 
opinion  that  they  had  an  implied  authority  to 
do  it  themselves.  The  intervention  of  an  agent 
was  only  for  their  own  ease  and  relief. 

On  the  20th  of  May,  the  President  and  both 
the  Directors  wrote  a  letter  to  W.,  T.  &  W., 
which  more  fully  recognizes  the  contract  as 
their  own.  They  speak  of  the  forfeiture  of 
shares,  and  solicit  an  alteration  of  the  contract. 
Their  own  shares  were  not  then  forfeited  ;  at 
least,  the  thirty  days  were  not  then  expired. 
The  whole  conduct  of  W.,  T.  &  W.,  in  rela- 
tion to  this  letter,  shows  that  they  recognized 
its  principles  ;  otherwise,  they  would,  at  once, 
have  replied,  that  they  had  no  concern  with  the 
Company  ;  that  the  forfeiture  of  shares  did 
not  affect  them,  and  that  they  had  no  dealing 
with  any  one  but  Skinner,  the  appellant.  The 
conduct  of  all  parties,  at  this  period,  shows 
that  they  acted  upon  this  as  a  valid  contract 
with  the  Company.  A  more  complete  ratifica- 
tion cannot  well  be  imagined.  The  ratification 
is  equally  well  proved  by  the  fact  attending 
the  first  assessment,  which  was  made  on 
eighteen  shares  only,  the  other  two  shares 
being  subscribed  by  W.,  T.  &  W. ,  on  the 
special  condition,  connected  with  their  con- 
tract, that  they  should  be  exempt  from  assess- 
ment, for  a  certain  time.  It  is  difficult  to  sup- 

907 


570 


COURT  OF  ERRORS,  STATE  OP  NEW  YORK. 


1822 


pose  a  more  decisive  recognition  of  the  con- 
tract itself  than  this  act  of  the  President  and 
571*]  *Directors,  in  making  this  assessment 
two  days  after  the  contract.  This  subsequent 
recognition  amounts  to  a  ratification — it  does 
more.  It  is  a  fact  from  which  assent  and  par- 
ticipation at  the  time,  may  be,  and  ought  to 
be,  inferred  ;  and  when  so  inferred,  all  diffi- 
culty is  removed,  for  no  writing,  nor  any  par- 
ticular form,  is  necessary  to  give  the  contract 
validity. 

The  contract,  then,  was  made  or  ratified  by 
the  proper  agents  of  the  Company,  and  is 
binding,  not  upon  the  individuals,  as  such, 
but  upon  the  Company,  in  its  collective  ca- 
pacity, that  is,  upon  its  fund.  If  that  fund 
proves  too  small,  if  it  was  liable  to  be  with- 
held by  a  forfeiture  of  shares,  it  is  the  misfort- 
une of  W.,  T.  &  W.  It  was  to  that  fund 
that  they  trusted.  If  it  proves  a  shadow,  the 
law  cannot  give  them  a  substance,  for  which 
they  never  stipulated. 

The  result  of  my  opinion  is ;  1.  That  the 
appellant  has  a  perfect  defense  against  the 
action  at  law,  not  so  properly  under  a  special 
plea,  as  under  the  general  issue ;  that  the  pa- 
per was  not  his  deed,  nor  the  deed  of  anyone. 
It  was  an  agreement  of  a  peculiar  and  quali- 
fied character,  like  that  in  the  case  of  Randall 
v.  Van  Vechten.  2.  That,  of  consequence,  the 
appellant's  bill  ought  to  have  been  dismissed 
as  unnecessary.  3.  That  the  proper  remedy 
of  W.,  T.  &  W.  was  by  a  bill  in  equity  against 
the  Company,  upon  the  peculiar  and  quali- 
fied nature  of  their  engagement,  which  a  court 
of  law  could  not  enforce,  according  to  its  in- 
tent, 4.  But  as  this  court  formerly  decided 
to  retain  the  bill,  and  the  whole  merits  of  the 
case  being  now  before  us,  there  is  no  reason 
why  the  rights  of  the  parties  should  not  now 
be  adjusted  under  it ;  and  I  am,  accordingly, 
of  opinion  that  the  Chancellor's  decretal  order 
for  taking  an  account  of  the  damages,  &c.,  be 
affirmed ;  and  that  the  Court  of  Chancery  be 
further  directed  to  cause  an  "account  to  be 
taken  of  the  real  and  personal  property  be- 
longing to  the  copartnership,  and  to  cause  the 
same  to  be  sold  and  applied,  together  with 
any  assessments  of  any  members,  who  have 
not  forfeited  their  shares,  to  the  payment  of 
the  damages,  so  found  ;  but  that  the  other  de- 
fendants, and  the  appellant,  be  decreed  not  to 
be  liable,  personally,  to  make  good  the  said 
contract,  nor  to  respond  in  damages  therefor ; 
572*]  and  that  a  perpetual  injunction  be 
issued  to  restrain  the  further  prosecution  of 
the  suit  at  law,  and  that  no  costs  be  recovered 
by  either  party,  on  any  of  the  proceedings 
previous  to  this  decree. 

BARSTOW,  BOUCK,  BOWNE,  GURNEE,  HAS- 
BROUCK,  HUNTINGTON,  JUDSON,  LiYNDE, 
MILES,  MILLER,  MOOERS,  MORE,  PAINE, 

ROSENCRANTZ,      SEYMOUR      and      TOWNSEND, 

Senators,  were  of  opinion  that  the  decree  of 
the  Chancellor  ought  to  be  reversed. 


Senators,  concurred  in  the  opinion  of  Mr. 
Justice  VAN  NESS,  that  the  decree  of  the 
Court  of  Chancery  ought  to  be  affirmed. 

A  majority  of  the  court '  being  of  opinion 
that  the  decree  of  the  Court  of  Chancery 
ought  to  be  reversed,  it  was,  thereupon,  "or- 
dered, adjudged  and  decreed  that  the  decretal 
orders  of  the  Court  of  Chancery  appealed 
from  be  reversed ;  and  it  is  further  ordered, 
adjudged  and  decreed  that  it  be  referred  to  a 
master  of  the  Court  of  Chancery,  to  ascertain 
and  report  the  actual  damages,  if  any,  sus- 
tained by  W.,  T.  &  W.  on  the  1st  day  of  Aug- 
ust, 1815,  under  the  covenant  and  agreement 
of  the  25th  of  April,  1815,  set  forth  in  the 
pleadings ;  and  that  the  master,  with  a  view 
the  more  precisely  to  estimate  such  damages, 
ascertain  and  report  the  actual  and  bona  fide 
expenditures,  in  material  and  labor,  incurred 
under  and  in  fulfillment  of  the  said  covenant, 
on  the  1st  day  of  August,  1815;  the  profits 
which  W. ,  T.  &  W.  would  have  made  on  such 
expenditures  only,  and  the  value  of  W.,  T. 
&  W. ,  in  market,  on  that  day,  of  the  work  so 
done,  which  value  to  be  deducted  from  the 
amount  of  such  expenditures  and  profits,  to- 
gether with  interest  on  the  balance  from  the 
1st  of  August,  1815,  shall  constitute  the  dam- 
ages recoverable  on  the  said  contract.  That 
it  be  referred  to  a  master,  to  take  and  state 
an  account  between  the  appellant  and  all  the 
respondents,  except  Nathan  Doane,  who  were 
subscribing  partners  in  the  Granville  Cotton 
Manufacturing  Company,  and  the  respond- 
ents, the  representatives  of  Abner  P.  Hitch- 
cock and  Ira  Hall,  deceased,  who  were  also 
subscribing  partners  in  the  said  Company, 
respecting  the  estate  *and  the  concerns  [*573 
of  the  said  [Company.  And  also,  to  ascertain 
the  sum  which  such  partners,  respectively, 
ought  ratably  to  contribute  to  the  damages,  if 
any,  that  shall  be  found  due  to  W.,  T.  &  W. 
That  the  injunction  against  the  judgment  at 
law  be  continued,  until  such  contributions 
shall  have  been  ascertained,  and  until  it  shall 
be  found  that  payment  thereof,  except  the 
contribution  of  W.,  T.  &  W.,  cannot  be  en- 
forced out  of  what  may  remain  of  the  clear 
estate  of  the  said  Company,  or  by  process  of 
execution  ;  in  which  case,  the  deficiency,  and 
no  more,  may  be  directed  to  be  levied  under 
such  judgment.  That  the  appellant's  bill,  as 
to  the  respondent,  N.  Doane,  be  dismissed 
with  costs,  as  to  him,  in  the  Court  of  Chan- 
cery, to  be  taxed.  That  neither  of  the  parties 
have  costs,  as  against  each  other,  in  this  court. 
And  that  the  record  be  remitted  to  the  Court 
of  Chancery,  to  the  end  that  this  decree  may 
be  executed." 

Reversing— 5  Johns.  Ch.,  351. 

Cited  in-19  Wend.,  231 ;  Hoffra.,  535 ;  3  N.  Y.,  150 ; 
5  N.  Y.,  240 :  37  N.  Y.,  630 ;  5  Trans.  App.,  250 ;  4  Hun, 
506;  11  Barb.,  40;  34  Barb.,  335;  6  How.  Pr.,  2  ;  21 
How.  Pr.,  318 ;  34  How.  Pr.,  34 ;  1  Hall,  274  ;  22  Wall., 
245 ;  3  Cranch,  C.  C.,  697 ;  1  Dill.,  463 ;  50  Pa.  St.,  483 ; 
24  Mich.,  135. 


ADAMS,  AUSTIN,  FROTHINGHAM  and  VIELE,       i.— For  reversing,  21 ;  for  affirming,  5. 
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MEMORANDUM. — During  the  last  vacation 
Mr.  Justice  VAN  NESS  resigned  his  office  of  a 
Judge  of  this  Court. 


OVERSEERS  OF  MARBLETOWN 


;       OVERSEERS  OF  KINGSTON. 

Marriage  of  Slave  to  Free  Woman  —  Children 
Follow  Condition  of  Mother  —  Settlement. 

Marriages,  where  one  or  both  of  the  parties  are 
slaves,  are,  by  the  Statute  (2  N.  R.  L.,201,  sess.  36, 
eh.  88),  legal,  and  'the  issue  legitimate.  Where  the 
wife  is  a  free  woman,  and  the  husband  a  slave,  the 
latter  is  not  emancipated,  nor  the  former  enslaved, 
by  the  marriage  ;  and  the  children  of  such  a  mar- 
riage follow  the  condition  of  their  free  mother,  as 
to  their  civil  rights  ;  and  the  custody  and  control  of 
them,  during  infancy,  belongs  to  the  mother,  as  if 
the  father  were  dead  ;  and  the  settlement  of  the 
children  belongs  to  the  town  in  which  the  mother 
had  her  last  legal  settlement,  without  regard  to  her 
slave  husband. 

Citations—  Act,  April,  8,  1801  ;  N.  R.  L.,  201.  sec.  2. 


cause  was  submitted  to  the  court,  by 
-L  the  counsel  for  the  parties,  without  argu- 
ment, upon  the  following  case.  The  cause 
came  before  the  Court  of  Sessions  of  Ulster 
Co.,  in  Apr.,  1821,  on  an  appeal  from  the  order 
of  two  justices,  removing  a  pauper  from  the 
town  of  Kingston  to  the  town  of  Marbletown. 
The  Court  of  Sessions  dismissed  the  appeal, 
and  confirmed  the  order.  The  facts  were 
these  :  Francisca,  the  mother  of  the  pauper, 
was  born  in  1800,  in  the  town  of  Marbletown, 
of  parents  who  were  slaves,  in  the  house  of 
J.  H.  Hasbrouck.  Her  master,  according  to 
the  then  existing  law,  Dec.  10,  1801,  aband- 
oned her  to  the  Overseers  of  the  Poor  of  M. 
Francisco  went  with  her  mother  to  Rochester, 
and  thence  to  New  Paltz,  and  about  four 
2*]  *years  since  her  grandmother  purchased 
her  time,  and  she  came  to  reside  with  her  at 
Kingston.  In  1817,  she  married  the  slave  of 
H.,  residing  at  K.  By  her  husband,  she  had 
a  child,  named  Dinah,  born  in  K.  Francisca 
and  her  husband  cohabited  together,  as  hus- 
band and  wife,  until  her  death,  which  happened 
soon  after  the  birth  of  Dinah,  and  about  a 
year  ago.  The  husband  of  F.  ,  during  all  the 
time  of  their  marriage,  and  ever  since,  resided 
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with  his  master,  an  inhabitant  of  Kingston. 
After  the  death  of  her  mother,  Dinah  became 
a  town  charge;  and  was  removed  from  K.  to 
the  town  of  M.,  as  the  place  of  her  last  legal 
settlement.  The  question  was,  whether  the 
settlement  of  the  pauper  was  in  K.,  by  virtue 
of  the  marriage  of  her  mother  in  K". ,  or  by 
birth,  or  otherwise. 

PLATT,  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  case  made  on  an  appeal  by  the 
Overseers  of  the  Poor  of  the  town  of  Marble- 
town  against'  the  Overseers  of  Kingston,  in  the 
General  Sessions  of  Ulster  Co.  The  facts  are, 
that  Francisca,  the  mother  of  the  pauper  in 
question,  was  born  of  slave  parents,  in  the 
town  of  Marbletown,  in  1800  ;  and  in  1801, 
pursuant  to  the  10th  section  of  the  Act  of  Apr. 
8,  1801  (1  K.  &  R.  ed.,  616),  she  was  regularly 
abandoned  by  her  master  to  the  Overseers  of 
that  town,  and  thereby  she  became  a  free  pau- 
per of  that  town,  with  power  in  the  Overseers 
to  draw  her  support  from  the  State  Treasury, 
&c.  In  1817  she  went  to  Kingston,  and  was 
there  married  to  a  slave,  residing  with  his 
master,  Mr.  Hasbrouck,  an  inhabitant  of  that 
town,  by  which  slave  she  had  a  child,  Dinah, 
the  pauper  in  question.  The  mother  died  at 
Kingston,  leaving  her  husband  living,  and  who 
still  lives  with  his  master.  .  Dinah  was  re- 
moved by  order  of  two  justices  to  Marbletown, 
as  her  place  of  settlement,  from  which  order 
there  is  an  appeal  ;  and  we  are  called  on  to 
advise  and  instruct  the  Sessions.  It  is  clear, 
that  by  force  of  the  Statute  of  1801,  the  mother 
was  a  pauper  of  Marbletown,  and  the  child, 
Dinah,  would  follow  the  condition  of  the 
mother,  unless  her  marriage  with  the  slave  in 
Kingston  makes  a  difference  in  the  case. 

The  "Act  Concerning  Slaves  and  Servants" 
(N.  R.  L.,  201,  sec.  2)  declares  that  all  mar- 
riages, where  one  or  both  of  the  'parties  [*3 
are  slaves,  are  equally  valid  as  though  the 
parties  were  free,  and  their  issue  is  declared 
to  be  legitimate.  But  there  is  a  proviso,  that 
it  is  not  to  operate  as  an  emancipation.  It  is 
a  rule  that  children  follow  the  condition  of  the 
mother,  where  both  parents  are  slaves,  and  a 
fortiori,  it  ought  to  be  so  where  the  mother  is 
free  and  the  father  a  slave.  I  understand  the 
object  of  this  Statute  to  be  merely  to  legalize 
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marriages  between  such  unequal  parties  and 
to  render  their  offspring  legitimate  ;  and  I  can- 
not admit,  that  by  such  a  marriage  a  free  wile 
subjects  herself  to  the  custody  and  control  ol 
the  slave  husband.  The  general  law  of  baron 
and  feme  cannot  apply  to  such  a  case.  Ihe 
husband  is  not  emancipated,  nor  is  the  wite 
enslaved  by  such  a  marriage.  I  am  inclined 
listen  to  the  suggestions  of  policy  and  human- 
ity which  I  think  dictate  the  rule,  that  the 
children  of  such  marriages  shall  follow  the 
condition  of  the  free  mother,  as  to  all  their 
civil  riirhts  and  duties,  and  that  she  shall  have 
the  exclusive  custody  and  control  of  them,  as 
though  their  father  were  dead  ;  and  in  refer- 
ence to  the  settlement  of  paupers,  I  think  the 
most  consistent  rule  will  be,  to  consider  the 
children  of  such  marriages  as  belonging  to  the 
town  in  which  the  mother  had  her  last  legal 
settlement,  without  any  regard  to  her  slave 
husband.  We  are,  therefore,  of  opinion  that 
the  order  of  the  justices  for  removing  the  pau- 
per to  Marbletown  ought  to  be  affirmed. 

Order  of  Sessions  affirmed. 


BISSELL  t>.  PAYN. 

Sale  of  iMnd  on  Execution— Deed  to  Bear -Date 
after  Period  for  Redemption  IMS  Expired — 
Does  not  Retrospect— Debtor  may  Collect  Rent 
,  Accruing  before  Deed  Executed. 

Where  land  of  a  debtor  is  sold  under  an  execution, 
pending  a  lease  by  the  debtor,  and  before  the  rent 
has  accrued,  and  a  certificate  is  given  to  the  pur- 
chaser, pursuant  to  the  Statute  passed  Apr.  12,1830 
(st-ss.  43,  eh.  184),  the  debtor,  notwithstanding  the 
sale  and  certificate,  is  entitled,  until  the  time  for 
redemption  allowed  him  by  the  Statute  has  expired, 
and  the  sheriff's  deed  is  executed,  to  receive  and  sue 
for  the  rents  which  have  in  the  meantime  accrued; 
for  the  possession  and  enjoyment  of  the  land  re- 
mains in  the  same  state,  after  the  sale,  and  until  the 
time  for  redemption  has  expired,  as  before  the  sale. 
And  the  sheriff's  deed  does  not  retrospect,  but  must 
be  dated  after  the  time  for  redemption  has  expired. 
Such  a  sale  is  conditional  merely,  and  the  purchaser, 
until  the  sheriff's  deed  is  executed,  has  a  lien  only 
on  the  land. 
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Citation— Act,  seas.  43,  ch.  184. 


I 


N  ERROR,  on  certiorari  to  a  justice's  court. 


Payn  sued  Bissell,  before  the  justice,  in  an 
4*1  action  of  debt  for  rent  reserved  *on  a 
written  lease.  It  appeared  that  during  the 
term,  and  before  the  rent  had  accrued,  all  the 
title  and  estate  of  P.,  the  lessor  in  the  demised 
premises,  were  sold  by  the  sheriff,  on  a  judg- 
ment and  execution,  in  favor  of  a  stranger, 
against  P.  The  sheriff,  on  such  sale,  hac 
given  to  the  purchaser  a  regular  certificate,  anc 
filed  a  duplicate  thereof,  pursuant  to  the  Act 
entitled  "An  Act  in  Addition  to  the  Act  Con 
cerning  Judgments  and  Executions,"  passec 
Apr.  12,  1820  (sess.  43.  ch.  184).  But  the  time 
allowed  to  the  debtor  (P.),  by  the  Statute,  for 
the  redemption  of  the  premises,  had  not  ex 
pired  ;  and  of  course  no  deed  had  been  exe 
cuted  by  the  sheriff  to  the  purchaser.  The 
defendant  set  up  the  sale  and  certificate  as  a 
defense  against  the  plaintiff's  right  of  action 
The  justice  overruled  the  evidence  as  irrele 
vant,  and  gave  judgment  for  the  plaintiff  below 
for  the  amount  of  the  rent  due. 


Per  Curiam.  Upon  examining  the  provis- 
ons  of  the  Statute  (sess.  43,  ch.  184),  we  are 
f  opinion  that  the  justice  decided  correctly. 
The  Statute  intended  to  leave  the  possession 
enjoyment  of  the  land,  after  the  sale  and 
certificate,  and  until  the  time  allowed  for  its 
redemption  had  expired,  in  the  same  state  it 
was  in  before  the  sale.  The  sale  of  the  land  is 
jrovisional  only  ;  and  operates  like  a  decree  of 
'oreclosure  on  a  mortgage.  If  the  debtor  does 
not  redeem  his  land  within  a  year,  the  sheriff 
s  then  directed  to  execute  a  deed,  &c.  Accord- 
ng  to  the  correct  practice  under  this  Statute, 
the  sheriff's  deed  ought  to  bear  date  after  the 
time  for  redemption  has  expired.  The  certifi- 
:ate,  of  itself,  transfers  no  title.  It  is  evidence 
merely  of  an  inchoate  and  conditional  sale  ; 
and  until  the  deed  of  the  sheriff  is  executed, 
Ihe  purchaser  has  a  lien  only  on  the  land  ;  he 
iias  no  title  to  the  rent  which  has  accrued  prior 
to  the  time  when  the  right  of  redemption  ex- 
pired.. The  terms  of  the  Statute  do  not  require 
the  construction  that  the  deed,  in  its  opera 
tion  and  effect,  shall  retrospect  to  the  day  of 
sale,  which  must  always  be  fifteen  months 
before  the  execution  of  the  deed  by  the  sheriff  ; 
and  it  would  be  very  inconvenient  and  unjust 
to  deprive  the  judgment  debtor  of  the  rents 
accruing  during  that  interval  of  time.  If  he 
cannot  receive  *aad  sue  for  such  rents,  it  [*5 
follows  that  no  person  has  a  right  to  collect 
them  ;  and  the  tenant,  during  that  time,  can- 
not safely  pay  his  rent ;  for  it  is  utterly  uncer7 
tain  whether  a  deed  will  be  given  at  all ;  or,  if 
given,  whether  it  will  be  to  the  purchaser  at 
the  sale,  or  to  a  subsequent  judgment  creditor. 
The  judgment  must,  therefore,  be  affirmed. 

Judgment  affirmed. 

Cited  in-2  Wend.,  510 :  4  Hill,  174;  3  Den.,  80;  18 
N.  Y.,  350 :  45  N.  Y.,  101 ;  1  Barb.,  518 ;  4  Barb.,  126, 
162:  31Cal.,  300,302. 


JACKSON,  ex  dem.  SHERRILL,  v.  BRUSH. 

1.  Payment  of  Rent  to  Third  Party — Acquies- 
cence of  Landlord — Attornment  Valid.  2. 
Conveyance  by  Debtor  to  Hinder  Creditors, 
Void. 

An  acquiescence  on  the  part  of  the  landlord,  as 
that  his  tenant  should  pay  the  rent  to  a  third  person, 
is  sufficient  to  render  an  attornment  valid. 

A  conveyance  by  a  person  indebted  at  the  time, 
absolute  on  the  face  of  it,  but  intended  to  enable 
the  grantee  to  sell  the  land,  and  pay  the  debts  of 
the  grantor,  rendering  the  surplus,  if  any,  to  him, 
is  void  as  against  his  creditors. 

Citation— 1  N.  R.  L.,  443. 

"HJECTMENT  for  a  house  and  lot  in  Pough- 
Xj  keepsie,  tried  before  Mr.  Justice  Platt,  at 
the  Dutchess  Circuit,  in  1820.  The  defend- 
ant, by  agreement,  was  made  defendant  in  the 
place  of  Moses  Armstrong,  who  was  the  tenant 
in  possession  at  the  commencement  of  the  suit. 
The  lessor  of  the  plaintiff  gave  in  evidence  the 
records  of  two  judgments  in  the  Supreme 
Court  in  favor  of  the  Middle  District  Bank 
against  Robert '  G.  Livingston,  both  docketed 
Aug.  9,  1816  ;  and  two  executions  issued  on 
the  same  judgments,  tested  Aug.  14,  1819,  re- 
turnable at  the  October  Term  following,  and 
which  were  delivered  to  the  sheriff  Sept.  22, 
1819.  Also,  a  deed  from  the  sheriff  of  Dutchess 
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JACKSON  v.  BRUSH. 


to  the  lessor  of  the  plaintiff,  dated  Jan.  13,  1820, 
for  the  premises  in  question,  for  the  considera- 
tion of  $80,  and  reciting  the  two  executions. 

Moses  Armstrong  testified  that  he  took  pos- 
session of  the  premises  in  question  in  the 
spring  of  1814,  under  Cornelius  Brown,  to 
whom  he  paid  rent  for  two  years.  In  the 
spring  of  1817  one  Sleight  informed  him  that 
he  and  Robert  G.  Livingston  had  purchased 
the  property,  and  the  witness  then  paid  the 
rent  to  Sleight  for  a  year  and  a  half  or  two 
years,  to  which  Brown  made  no  objections. 
Afterwards,  Brush,  the  defendant,  said  that 
he  had  purchased  the  premises  and  claimed  the 
rent.  The  witness  informed  Sleight  an.d  Rob- 
ert G.  Livingston  of  the  claim  of  the  defend- 
C*]  ant,  and  they  claimed  *a  part  of  a  quarter's 
rent,  but  finally  acquiesced  in  the  right  of  the 
•defendant,  to  whom  the  witness  paid  the  whole 
rent. 

Robert  G.  Livingston,  a  witness  for  the  de- 
fendant, testified  that  Cornelius  Brown  con- 
veyed the  premises  in  question  to  him  and 
Sleight  in  Mar.,  1817.  The  witness  and  Sleight 
were  in  negotiation  for  the  sale  of  the  premises 
to  Brush,  who  agreed  to  give  $3,000  for  the 
property  ;  and  they  left  Brown's  deed  with 
him  for  the  purpose-of  having  a  deed  drawn 
from  them  to  Brush,  but  the  bargain  was 
broken  off,  in  consequence  of  Brush  requir- 
ing a  warranty,  which  Livingston  and  Sleight 
refused  to  give.  This  was  a  short  time  before 
Brush  purchased  the  property  at  the  sheriff's 
sale.  The  deed  in  question  was  never  re- 
turned to  Livingston  and  Sleight,  and  it  ap- 
peared that  due  notice  was  given  to  the  defend- 
ant to  produce  it  at  the  trial,  which  he  had 
declined  to  do.  The  witness  further  testified 
that  the  conveyance  from  Brown  (who  was 
their  brother-in-law)  to  him  and  Sleight  was 
for  the  purpose  of  securing  a  debt  due  from 
Brown  to  the  witness,  and  to  enable  them  to 
sell  the  property,  and  pay  Brown's  debts> 
returning  the  surplus,  if  any,  to  Brown  ;  that 
the  witness  informed  Brush  of  this  fact  at  the 
time  of  the  negotiation  between  them,  and  that 
the  deed  was  absolute  on  the  face  of  it.  That 
at  the  time  the  deed  was  executed,  he  heard 
that  some  of  the  creditors  of  Brown  were 
pressing  him  •  and  he  thought  Brown  would 
not  be  able  to  pay  his  debts  if  the  property 
was  sacrificed.  That  immediately  after  the 
deed  was  given,  he  offered  the  property  for 
sale  publicly,  and  supposed  that  it  was  worth 
enough,  at  that  time,  to  pay  all  Brown's  debts. 
The  witness  further  stated  that  he  never  con- 
sented that  Armstrong  should  pay  rent  to  the 
defendant,  or  that  he  should  become  his  tenant, 
except  on  the  supposition  that  the  defendant 
was  to  become  the  purchaser  of  the  property 
from  the  witness  and  Sleight.  The  witness 
took  a  note  from  Brown  for  the  balance  due 
to  the  witness  on  a  settlement,  of  $673.66, 
which  was  read  in  evidence  ;  and  the  witness 
stated  that  part  of  the  note  was  for  about  $300 
due  to  him  from  'Brown  at  the  time  the  deed 
was  executed,  and  the  residue  for  a  debt 
7*]  which  had  accrued  subsequently  ;  *and 
that  this  note  was  assigned  by  him  to  the 
lessor  of  the  plaintiff.  The  witness  was  ob- 
jected to  by  the  defendant  as  incompetent, 
but  the  judge  overruled  the  objection  ;  and 
the  lessor  of  the  plaintiff,  to  whom  the  judg- 


ment had  been  assigned  by  the  Middle  District 
Bank,  executed  a  release  to  the  witness  of  all 
claims  under  the  judgments  and  executions. 
The  plaintiff  next  gave  in  evidence  a  quitclaim 
deed  of  the  premises  to  him  from  Robert  G. 
Livingston,  dated  Sept.  13,  181:9. 

The  defendant  gave  in  evidence  the  record 
of  a  judgment  in  the  Court  of  Common  Pleas 
of  Dutchess  Co.  against  Cornelius  Brown, 
docketed  Apr.  6,  1818,  and  an  execution  issued 
thereon,  tested  Jan.  22,  1818,  and  delivered  to 
the  sheriff  Apr.  11,  1818  ;  and  a  deed  of  the 
sheriff  to  him,  on  a  sale  by  virtue  of  the  exe- 
cution, dated  June  5, 1818,  for  the  consideration 
of  $355,  for  a  part  of  the  premises  in  question: 
also,  a  record  of  a  judgment  in  the  Court  of 
Common  Pleas  in  favor  of  James  Wilson, 
against  Cornelius  Brown  and  Robert  G.  Liv- 
ingston, docketed  July  8,  1818,  and  an  execu- 
tion issued  thereon ;  also,  the  record  of  another 
judgment  in  the  same  court  in  favor  of  E.. 
Sterns,  against  Brown,  docketed  July  9,  1817, 
on  which  execution  was  issued  and  delivered 
to  the  sheriff.  The  defendant  then  gave  in 
evidence  a  deed  from  the  sheriff  to  him,  dated 
Oct.  6,  1818,  for  the  consideration  of  $300, 
reciting  the  two  last-mentioned  executions,  and 
conveying  to  the  defendant  the  other  part  of 
the  premises. 

It  was  proved  that  about  the  time  of  the 
first  sale  by  the  sheriff  to  the  defendant,  Sleight, 
on  being  asked  if  he  was  going  to  attend  the 
sale,  said  that  the  deed  to  him  and  Livingston 
was  given  for  the  purpose  of  selling  Brown's 
property,  to  pay  his  debts  ;  and  if  anything 
was  left,  Brown  was  to  have  it;  that  he  (Sleight) 
had  made  no  advances,  though  Livingston 
had  ;  and  that  he  (Sleight)  had,  therefore,  no 
interest  in  the  property.  At  the  time  of  the 
sale,  it  was  understood  that  Livingston  and 
Sleight  had  a  deed  of  the  premises. 

A  verdict  was  taken  for  the  plaintiff,  subject 
to  the  opinion  of  the  court  on  a  case  contain- 
ing the  facts  above  stated. 

*Mr.  Oakley,  for  the  plaintiff,  contended:  [*8 

1.  That  the  attornment  of  Armstrong  was 
void.    There  was  no  evidence  that  it  was  with 
the  consent  of  Livingston,  and  he  must  still  be 
considered  as  the  tenant  of  the  lessor.      (Jack- 
son v.  Dobbin,  3  Johns.,  223  ;  Jackson  v.  Scis- 
sam,    3   Johns.,    499;  Jackson  v.    Stewart,    6 
Johns.,  34;  Jackson  v.  De  Waits,  7  Johns.,  157; 
Jackson  v.  M'Leod,  12  Johns.,  182;  1  Cai.,  444; 
2  Cai.,  215.) 

2.  That  the  declarations  of  Sleight  were  not 
admissible  evidence.     The  rights  of  tenants  in 
common    are    distinct ;  and    one    cannot    be 
allowed,  in  any  way,  to  defeat  the  right  of  his 
co-tenant.     If  he  cannot  do  this  by  deed,  a 
fortiori,    he    cannot    by    parol    declarations. 
Again  ;  he  was  offered  as  a  witness  to  prove 
that  the  deed  was  in  trust ;  but  he  was  inad- 
missible for  that  purpose.     (7  Johns.,  186  ;  10 
Johns.,    336,    358:    16    Johns.,    302,    306  ;  1 
Johns.  Ch.,  342.) 

3.  Livingston  had  an  interest  in  the  prem- 
ises which   was  bound  by  the  judgment,  and 
might  be  sold    by  the    execution.     He    was 
either  seised  of  the  premises  absolutely  in  fee, 
or  is  to  be  considered  as  a  mortgagee  in  pos- 
session; or,  third,  he  must  be  deemed  a  trustee 
for  the  creditors,  after  payment  of  the  debts  of 
Brown.     We  contend  that  he  was  a  mortgagee 
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in  possession.  An  equity  of  redemption  may 
be  sold  under  an  execution  against  a  mortgagor 
in  possession.  (Waters  v.  Stewart,  1  Cai.  Cas., 
47.)  But  before  foreclosure,  the  mortgaged 
premises  cannot  be  sold  under  an  execution 
against  the  mortgagee.  (Jackson  v.  Wttlard,  4 
Johns.,  41-43.)  The  residuary  interest  of 
Brown,  after  payment  of  his  debts,  could  not 
be  sold  on  an  execution  against  him.  ( Wilke* 
V.  Ferris,  5  Johns.,  335;  8  East,  467,  485.) 
The  only  remedy  is  in  the  Court  of  Chancery 
for  an  account.  The  court  having  decided  (4 
Johns.,  43  ;  6  Johns..  294  ;  7  Johns.,  282)  that 
the  premises  could  not  be  sold  under  an  execu- 
tion against  a  mortgagee  out  of  possession,  it 
seems  to  be  impliedly  admitted  that  if  he  is  in 
possession,  it  may  be  sold.  Though  a  judg- 
ment at  law  is  not  a  lien  on  a  mere  equitable 
9*]  interest,  *a  judgment  and  execution  will 
pa*s  any  interest  which  a  court  of  law  can 
protect.  (Bogart  v.  Perry,  1  Johns.  Ch.,  56, 
57.)  This  court,  in  Jackson  v.  Scott,  18  Johns., 
94,  decided  that  a  person  in  possession  of  land 
under  a  contract  for  the  purchase  of  it,  had  an 
interest  in  it,  which  might  be  sold  on  execu- 
tion. (7  Johns.,  205;  16  Johns.,  189,  192.) 
Now  Livingston's  possession  being  united  with 
his  legal  title  as  mortgagee,  there  is  an  interest 
which  might  be  sold  under  the  execution. 

But  if  L.  is  not  deemed  a  trustee  in  posses- 
sion, yet  his  interest  is  so  absolute  and  entire, 
as  against  Brown,  that  it  may  be  sold.  So 
that,  whether  L.  is  considered  as  the  owner  in 
fee.  or  a  mortgagee  in  possession,  or  a  trustee, 
he  had  an  interest  which  might  be  sold  under 
the  execution.  It  may,  perhaps,  be  -objected 
that  the  deed  from  Brown  to  S.  and  L.  is  void, 
on  account  of  the  residuary  interest  reserved 
to  B. ;  but  that  is  merely  after  payment  of  all 
his  debts,  and  is  no  more  than  the  law  would 
give  him.  Again;  creditors  only  can  make 
this  objection,  and  the  conveyance  was  for 
their  benefit.  Such  a  residuary  interest  exists 
in  every  case  where  property  is  assigned  to 
pay  debts;  but  unless  the  conveyance  is  colora 
ble,  and  made  for  the  sake  of  such  a  resulting 
trust,  it  is  not  void.  ( Wilkes  v.  Ferris,  5  Johns., 
335-345.) 

4.  But  considering  this  conveyance  as  a 
mortgage,  then  the  lessor  of  the  plaintiff  was 
the  assignee  of  that  mortgage,  by  the  assign- 
ment of  the  debt  to  him  by  the  bank,  as  well 
as  by  the  quitclaim  from  L.  to  him  :  and  as 
assignee  of  the  mortgage  he  may  maintain 
ejectment. 

Mr.  Bruth,  contra,  insisted  that  the  deed 
could  not  be  considered  as  a  mortgage,  nor 
was  it  recorded  as  a  mortgage.  There  was  no 
debt,  note,  bond  or  account  due  to  L.  It  was 
proved  not  to  be  an  absolute  conveyance  ;  and 
indeed,  that  seems  to  be  admitted.  If  any- 
thing, it  must  be  a  deed  in  trust ;  and  as  such, 
it  is  clearly  fraudulent  and  void,  (llyxlopv. 
Clarke,  14  Johns.,  458  ;  Murray  v.  Riggs,  15 
Johns.,  571.)  The  lessor  was  out  of  posses- 
sion, and  the  sale  under  the  judgment  and  ex- 
1O*]  ecution  against  L.  was  subsequent  *to 
the  purchase  of  the  defendant.  (Jacknon  v. 
Busli,  10  Johns.,  223;  Jnckwn  v.  Ilinman,  10 
Johns.,  292.) 

YATES,  J.,  delivered  the  opinion  of  the 
court  : 


A  question  is  made  with  regard  to  the  attorn  - 
meut  of  Moses  Armstrong,  the  tenant  in  pos- 
session, to  the  defendant. 

It  is  objected  that  this  attornmen-t  is  void, 
and  that  Brush  being  made  defendant,  as  land- 
lord, by  consent,  the  lessor  is  entitled  to  the 
possession  as  against  him,  in  the  same  manner 
as  he  would  be  against  Armstrong,  as  his  ten- 
ant. 

The  facts  disclosed  by  the  case  on  this  sub- 
ject abundantly  show  that  the  lessor  of  the 
plaintiff  ought  not  to  recover  on  that  ground. 
If  Armstrong  had  attorned  without  the  assent 
of  Livingston  and  Sleight,  the  plaintiff's  re- 
covery could  not  be  avoided.  The  attornment 
would  have  been  void  under  the  Statute,  and 
Brush  having  been  made  defendant,  as  land- 
lord, by  the  lessor's  consent,  the  settled  prin- 
ciple between  landlord  and  tenant,  in  relation 
to  attornment,  must  have  controlled  the  case. 

The  fact,  however,  is  otherwise  ;  it  not  only 
appears  that  it  was  done  with  their  knowledge 
and  acquiescence,  but,  from  Livingston's  tes- 
timony, it  would  seem  they  assented  to  it. 
He  states  that  he  never  consented  Armstrong 
should  pay  rent  to  the  defendant,  or  should 
become  his  tenant,  except  on  the  supposition 
that  Brush  was  to  purchase  of  him  or  Sleight. 
His  supposition  does  not  alter  the  fact  (if  those 
were  his  impressions  at  the  time);  he  ought  to 
have  consummated  the  sale  before  he  gave  his 
assent  to  the  change  of  tenancy.  Sleight's 
claiming  the  rent,  after  the  defendant's  pur 
chase  at  the  sheriff's  sale,  up  to-  a  specified 
period,  shows  an  acquiescence,  which  amounts 
to  an  assent  on  his  part,  presenting  a  case 
clearly  excepted  by  the  Statute  (1  N.  R.  L., 
443),  and  within  its  provisions,  being  an  at- 
tornment with  the  privity  and  consent  of  the 
landlord.  At  all  events,  it  is  sufficient  to  pre- 
vent a  recovery  on  the  ground  of  tenancy. 
This  is,  also,  conclusive  against  the  lessor's 
claim  under  the  quitclaim  deed  of  the  13th 
September,  1819,  from  Livingston  to  him,  be- 
cause the  premises  were  held  adversely  by  the 
defendant,  at  the  time  so  *that  nothing  [*1 1 
could  pass  by  it.  The  lessor's  right  to  recover, 
therefore,  depends  altogether  on  the  validity 
of  the  deed  from  Cornelius  Brown  to  Livings- 
ton and  Sleight,  given  in  March,  1817. 

It  cannot  be  questioned  but  that  Cornelius 
Brown  was  largely  indebted  at  the  date  of  the 
above  conveyance.  Livingston  himself  states 
that  he  heard  some  of  his  creditors  were  press- 
ing at  the  time.  The  record  of  one  of  the 
judgments  under  which  the  defendant  pur- 
chased, was  filed  the  9th  of  July,  1817,  and 
the  suit  commenced  as  of  the  preceding  April 
Term.  This  was  almost  immediately  subse- 
quent to  the  conveyance  by  Brown.  The  cir- 
•  cumstances  that  the  grantees  were  brothers-in- 
law  to  the  grantor,  and  that  Sleight,  one  of 
them,  does  not  pretend  to  have  had  any  de- 
mand against  him,  at  any  time,  and  that  they 
had  possessed  the  premises  for  near  two  years, 
without  doing  anything,  throw  a  cloud  over 
the  transaction,  and  show  its  true  character; 
and  the  explanation  given  by  Livingston  is  not 
sufficient  to  change  it. 

If  this  deed  had  been  given  to  Livingston 

alone,  to  secure  the  alleged  debt  of  $300,  and 

the  existence  of  that  debt  at  its  date  had  been 

shown,  it  would  present  a  different  case  ;  but 
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Sleight,  who,  according  to  Livingston's  testi- 
mony, had  no  demand  against  Brown,  is  made 
a  co  grantee,  and  it  cannot  be  pretended  that 
an  existing  debt,  due  Livingston  at  the  date  of 
the  deed,  has  been  shown.  The  period  of  set- 
tlement between  them  appears,  by  the  date  of 
the  note  given  for  the  alleged  balance,  to  be 
in  April,  1818,  long  subsequent  to  the  docket- 
ing of  one  of  the  judgments  under  which  the 
defendant  claims  title  to  part  of  the  premises, 
and  when  near  two  years'  rent  had  been  re- 
ceived, which,  if  specially  accounted  for,  we 
must  suppose  would  have  been  sufficient  to 
pay  off  the  amount  stated  to  have  been  due  at 
the  date  of  the  deed.'  No  particular  statement 
of  the  accounts,  as  adjusted  at  that  time,  ap- 
pears ;  Livingston  only  declares  that  the  note 
was  given  for  $673.66,  the  amount  of  a  bal- 
ance due  him,  partly  for  a  debt  before  the  giv- 
ing of  the  deed,  and  partly  for  an  account 
accrued  subsequently.  From  the  facts  and 
circumstances  disclosed  in  the  case,  it  seems 
12*]  manifest  that  the  conveyance  *from 
Brown  to  Livingston  and  Sleight  was  without 
consideration,  and  made  with  an  intent  to 
hinder  and  delay  creditors,  and  of  course  void 
by  the  Statute  of  Frauds. 

The  lessor  of  the  plaintiff,  then,  if  this  deed 
is  inoperative  and  void,  can  take  nothing  by 
the  sheriff's  deed,  on  the  judgments  and  execu- 
tions against  Livingston  ;  nor  can  the  deed  be 
deemed  operative,  as  a  mortgage,  because  no 
existing  debt  satisfactorily  appears,  at  the 
time  it  was  given. 

Judgment  must  be  entered  far  tJie  defendants. 
Cited  in— 8  Cow.,  449 ;  61  N.  Y.,  21 ;  1  Bos.,  315. 


DIEFFENDORF 

v.    ' 

THE  TRUSTEES  OF  THE  REFORMED 
CALVINIST  CHURCH  OF  CANAJO- 
HARIE. 

Conditional  Subscription — Clergyman  Deposed 
by  "Classis" — Appeal — Decision  Reversed  by 
Synod — Subsequent  Action  of  ' '  Classis"  Ir- 
regular. 

D.  subscribed  a  writing,  by  which  he  engaged  to 
pay  to  the  Trustees  of  the  Reformed  Calvinist 
Church  of  Canajoharie,  in  the  County  of  M.,  annu- 
ally, $1.50,  and  a  load  of  wood.  "  for  the  support  of 
the  ministry  of  the  said  Church,  as  long  as  the  Rev . 
John  1.  Wack  is  and  remains  our  regular  preacher.". 

The  Classic  of  M.  (one  of  the  ecclesiastical  tribu- 
nals of  the  Reformed  Dutch  Church)  deposed  W.  for 
immoral  conduct ;  but  on  appeal  to  the  Synod  (the 
highest  tribunal  of  that  Church),  the  decision  of 
the  Classic  was  reversed. 

The  Classis  afterwards  passed  various  resolutions, 
at  one  time,  declaring  that  W.  should  be  considered 
as  restored,  and  at  another  time,  as  deposed :  but 
W.,  in  the  meantime,  continued  to  exercise  his  min- 
isterial functions  as  usual. 

Held  that  the  decision  of  the  Synod,  on  the  appeal, 
must  be  deemed  conclusive,  and  that  the  subsequent 

Eroceedings  of  the  Classis,  being  irregular,  could 
ave  no  effect  on  that  decision,  by  which  Mr.  W. 
was  restored  to  the  ministry ;  and  that,  therefore, 
the  relation  of  minister  and  congregation  not  being 
dissolved  between  W.  and  the  Church,  to  the  sup- 
port of  whose  ministry  D.  had  subscribed,  D.  was 
liable  to  pay  the  amount  of  his  annual  subscription. 

IN  ERROR,  on  certiorari  to  a  justice's  court. 
The  Trustees  of  the  Reformed   Calvinist 
Church  at  Canajoharie,  in  the  County  of  Mont- 
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gomery,  sued  Dieffendorf  before  the  justice 
for  the  amount  of  his  subscription,-  by  which 
he  engaged  to  pay  them,  annually,  $1.50,  and 
a  load  of  wood,  "  for  the  supporfof  the  min- 
istry of  the  said  Church,  as  long  as  the  Rev. 
John  I.  Wack  is  and  remains  our  regular 
preacher."  It  appeared  that  in  Sept.,  1816, 
the  Clams  of  Montgomery  tried  and  deposed 
Mr.  Wack,  for  immoral  conduct.  On  the  same 
day  he  appealed  to  the  particular  Synod  of 
the  Dutch  Church;  and  in  Nov.,  1816,  that 
Synod  resolved,  "  that  the  appeal  be  sustained, 
on  the  ground  of  informal,  irregular  and 
unconstitutional  proceedings  by  the  Classis  of 
Montgomery  in  the  case."  The  particular 
Synod  then  recommended  that  the  Consisto- 
ries of  Stone  Arabia.  Fort  Plain  and  Westerlo 
should  meet  and  investigate  the  rumors  and 
charges,  and  prefer  a  complaint  *against  [*1 3 
Mr.  Wack  to  the  Classis  of  Montgomery,  if 
they  saw  fit.  Those  three  Consistories  never 
met.  The  Classis  of  M. ,  at  their  next  meeting, 
in  Jan.,  1817,  having  no  charges  presented  to 
them  against  Mr.  Wack,  resolved  that  the  Rev. 
Mr.  Wack  be  reinstated  in  full  communion 
with  his  congregation,  and  in  the  exercise  of 
his  ministerial  functions.  At  the  next  meet- 
ing of  the  Classis  of  M.,  May  6,  1817,  a  resolu- 
tion was  passed,  declaring  that  the  last  order 
or  resolution  of  the  Classis,  for  reinstating 
Mr.  W.,  was  irregular  and  void.  At  the  next 
meeting  of  the  same  Classis,  May  12,  1817,  it 
was  resolved,  "that  Mr.  W.  should  still  be 
considered  as  deposed  from  his  office  as  min- 
ister of  the  Gospel."  Jan.  12, 1820,  at  another 
meeting  of  the  same  Classis,  and  of  the  Con- 
sistories of  Fort  Plain  and  Stone  Arabia,  Mr. 
Wack  did  not  appear,  and  it  was  "  resolved, 
that  finding  no  reason  why  the  deposition  of 
said  Wack  should  be  annulled,  it  shall  be  con- 
tinued." 

The  defendant  below  offered  to  prove,  by 
witnesses,  that  Mr.  Wack  was  a  man  of  im- 
moral conduct,  and  guilty  of  drunkenness, 
profanity,  and  other  vices,  degarding  to  his 
character  as  a  minister  ;  but  the  testimony  was 
rejected  by  the  justice.  A  verdict  was  found 
for  the  plaintiffs  below,  for  $8. 50  damages,  on 
which  the  justice  gave  judgment. 

There  were  incidental  questions  arising  on 
the  return,  which  were  not  considered  mate- 
rial, and  both  parties  expressed  a  desire  to  have 
the  cause  decided  on  its  real  merits. 

Mr.  Waggoner  for  the  plaintiff  in  error. 

Mr.  Dodge  for  the  defendants  in  error. 

PLATT,  /.,  delivered  the  opinion  of  the 
court : 

I  am  clearly  of  opinion  that  the  justice 
decided  right  in  rejecting  the  evidence  offered 
to  criminate  Mr.  Wack,  the  minister,  as  being 
a  drunkard,  &c.  The  only  difficult  question 
in  the  case  is,  whether  Mr.  W.,  in  the  sense  of 
the  contract  between  the  parties,  has  remained 
the  regular  minister  of  the  Reformed  Calvinist 
Church  at  Canajoharie.  The  answer  *to  [*14 
this  question  will  depend  on  the  force  and 
effect  of  the  resolutions  and  decisions  of  the 
several  ecclesiastical  judicatories  in  relation  to 
him.  I  do  not  prof  ess  to  be  very  well  informed 
on  the  subject ;  but  I  understand  that  there 
are  three  tribunals,  acknowledged  and  estab 
lished  by  the  constitution  of  the  Reformed 
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Dutch  Church,  the  Consistory,  the  Clasxis, 
jtnd  the  Synod  ;  and  that  an  appeal  lies  from 
the  Consistory  to  the  Clamon,  and  from  the 
Clas*i*  to  the  Synod.  It  appears  that  Mr. 
Wack  was  tried  at  the  Classis  of  M.,  and  was 
deposed  from  the  ministry  by  a  resolution  of 
that  body  :  that  he  immediately  appealed  from 
that  decision  to  the  Synod,  which  body  re- 
versed the  decisionsof  the  Clams.  It  appears 
that  the  Classis  of  M.  has  ever  since  been 
aeitated  with  the  question  ;  but,  instead  of 
institutiusr  proceedings  de  now,  and  citing  Mr. 
W.  to  a  new  trial,  they  have,  at  one  time, 
resolved  that  he  should  be  considered  as  re- 
stored to  his  ministerial  functions  ;  and  at  other 
times  have  passed  resolutions  expressing  their 
determination  to  consider  him  as  deposed 
from  the  ministry.  In  the  meantime,  Mr.  W. 
has  uniformly  continued  to  exercise  his  minis- 
terial office'  and  character.  The  proceedings 
and  the  return  are  somewhat  confused  and 
indistinct,  but  as  far  as  I  can  understand  them 
the  true  history  of  the  case  is  as  I  have  stated 
it.  Mv  mind  has  been  led  to  the  conclusion 
that  the  decision  of  the  Synod,  on  the  appeal, 
must  be  deemed  conclusive,  and  that  by  vir- 
tue of  that  decision,  Mr.  Wack  was  restored 
to  the  ministry.  The  subsequent  proceedings 
of  the  Clams  have  been  inconsistent  and  irreg- 
ular ;  and  no  resolution  or  decision  of  a  sub- 
ordinate tribunal  can  impair  the  effect  of  the 
decision  of  the  Synod  on  the  appeal.  That 
decision  of  the.  highest  tribunal  must  prevail, 
until,  by  instituting  new  proceedings,  and  pro- 
curing a  new  trial,  the  Classism&y  again  obtain 
jurisdiction  over  Mr.  W.  . 

My  conclusion  is,  that  the  relation  of  minister 
and  congregation  was  not  dissolved,  and  that 
the  defendant  below  was  bound  to  pay  the 
amount  voluntarily  subscribed  by  him.  The 
judgment,  therefore,  must  be  affirmed. 

Judgment  affirmed. 

Cited  in— 8  Cow.,  478,  523 ;  64  N.  Y.,  563;  9  Barb.. 
118;  35Ind.,  213. 


15*]       *ROBB  P.  MONTGOMERY. 

Covenant  by  Defendant  to  Pay  Money  in  install- 
ments— Of  Plaintiff  to  Convey  Land  in  Fee 
Simple — Conveyance  by  Plaintiff,  to  Third 
Party,  before  ffirst  Installment  Due — Action  to 
Recover  Installment' —  Pleading — Distinction 
between  Covenants  Independent  and  Depend- 
ent. 

The  defendant  covenanted  to  pay  the  plaintiff 
$2.600  in  installments,  to  wit:  $500  in  one  year, 
$1,000  in  two  years,  and  $1,000  in  three  years:  and 
the  plaintiff.  In  consideration  of  the  above  payments 
being  punctually  made  at  the  times,  &c.,  covenanted 
to  convey,  in  f  «>e  simple,  to  the  defendant,  certain 
lots  of  land ;  and  the  parties  further  agreed  that  if 
the  first  payment  was  made  when  it  became  due, 
and  the  defendant  wished  to  have  a  deed,  and  would 
Kive  a  bond  and  mortgage  of  the  premises  to  be 
conveyed,  to  secure  the  two  other  installments, 
that  the  plaintiff  would  then  give  a  deed,  with  war- 
ranty, and  take  a  mortgage.  Before  the  time  lim- 
ited for  the  payment  of  the  first  installment,  the 
plaintiff  sold  and  conveyed  the  land,  in  fee  simple, 
to  B.,  and  assigned  over  to  him  the  contract  made 
with  the  defendant.  In  an  action  of  covenant,  to 
recover  the  installments,  the  defendant  pleaded  the 


NOTE.— Covenant*—  When   independent  and  when 
dependent.  See  Barruao  v.  Madan,  2  Johns.,  145,  note. 
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conveyance  by  the  plaintiff,  to  B.,  in  fee,  whereby 
the  plaintiff  became  disabled  from  performing  on 
his  part ;  and  the  defendant,  therefore,  refused  to 
perform  on  his  part.  The  plaintiff  replied  that  at 
the  time  he  sold  and  conveyed  the  premises  to  B., 
he  assigned  over  to  him  the  articles  of  agreement 
with  the  defendant,  and  all  the  moneys  thereby 
payable,  of  which  notice  was,  on  the  same  day,  given 
to  "the  defendant ;  and  that  when  the  first  payment 
became  due  and  payable,  B.  was  capable,  and  will- 
ing, and  ready  to  convey  a  good'title,  in  f  ee  simple, 
to  the  defendant,  of  the  premises,  of  which  the 
defendant  had  notice  at  the  time,  when  the  first 
payment  became  due.  On  a  demurrer  to  the  repli- 
cation, because  it  did  n  t  aver  that  B.  was  ready  and 
willing  to  give  the  defendant  a  warranty  deed. 
Held  that  the  covenants  were  mutual  and  independ- 
ent ;  that  the  defendant  in  his  plea,  was  bound  to 
allege  a  demand  of  a  deed  from  the  plaintiff,  and  an 
offer  or  willingness  to  execute  a  bond  and  mort- 
gage. That  the  contract  was  not  rescinded  on  the 
part  of  the  plaintiff ;  nor  did  he,  by  the  conveyance 
of  the  land,  and  assignment  of  the  contract  to  B., 
incapacitate  himself  from  performing  the  agree- 
ment, as  B.  was,  in  equity,  a  mere  trustee  for  its 
performance,  and  might  be  compelled  to  perform 
it :  and  the  plaintiff  was  not  disabled  from  uniting 
with  B.r  if  required  to  do  so,  in  a  warranty  deed; 
or  he  might,  if  the  defendant  had  shown  himself 
entitled  to  such  a  deed,  by  an  offer  to  pay  the  first 
installment,  and  to  give  a  mortgage,  have  procured 
a  reconveyance  from  B.,  and  thus  have  been  ready 
himself  to  execute  a  warranty  deed  to  the-  de- 
fendant. 

Where  the  covenants  are  dependent,  the  convey- 
ance of  the  land,  and  the  payment  of  the  money, 
must  be  simultaneous ;  and  there  must  be  an  exist- 
ing capacity  to  convey,  at  the  time,  in  the  person 
who  is  to  execute  the  conveyance;  but  where  the 
covenants  are  independent,  and  the  payment  of  the 
money  is  to  precede  the  conveyance,  it  is  no  excuse 
for  the  non-payment  of  it,  that  the  other  party  has 
not  a  present  existing  capacity  to  convey  a  good 
title,  unless  the  party  whose  duty  it  is  to  pay  the 
money,  offers  to  do  so,  on  receiving  a  good  title  ; 
and  then,  the  other  party  must  give  him  a  good 
title,  or  the  contract  will  be  rescinded. 

Citations-9  Johns..  128;  11  Johns.,  525 ;  12  Johns.. 
190. 

THE  plaintiff  declared  in  covenant  on  an 
agreement,  which  the  defendant,  after 
craving  oyer,  set  out.  It  was  dated  June  12, 
1817.  The  defendant  bound  himself  to  pay 
the  plaintiff  $2,500,  to  wit :  $500  in  one.  year 
from  the  date,  f  1,000  in  two  years  from  the 
date,  and  $1,000  in  three  years..  The  plaintiff, 
in  consideration  of  the  above  payments  being 
punctually  made,  at  the  times,  and  in  the  man- 
ner specified,  bound  himself  to  convey,  in  fee 
simple,  to  the  defendant,  certain  lots  of  land 
in  the  village  of  Rochesterville,  particularly 
set  forth  in  the  agreement ;  and  it  was  declared 
to  be  understood,  that  if  the  first  payment  was 
made  when  it  became  due,  and  the  defendant 
wished  to  get  a  deed  for  the  premises,  and  to 
give  a  bond  and  mortgage  on  the  same,  for 
securing  the  last  two  payments,  *the  [*16 
plaintiff  agreed  to  give  a  deed  and  take  a  mort- 
gage. The  deed  was  to  be  a  warranty. 

The  declaration  averred  non-payment  of  all 
the  installments.  The  defendant  first  pleaded 
in  bar,  that  when  the  first  payment  became 
due,  the  plaintiff  was  not  capable,  willing  and 
ready  to  make,  nor  could  he  make,  a  title,  in 
fee  simple,  to  the  defendant,  for  the  said  pieces 
of  land  mentioned  in  the  agreement,  accord- 
ing to  the  tenor  and  effect  thereof.  2d.  That 
after  making  the  agreement,  and  before  the 
time  therein  limited'for  the  first  payment,  to 
wit:  on,  &c.,  the  plaintiff  bargained,  sold  and 
conveyed  to  one  James  D.  Bemis,  his  heirs 
and  assigns,  in  fee  simple,  all  the  said  pieces 
of  land  mentioned  in  the  said  agreement, 
whereby  the  said  James,  when  the  first  pay- 
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mcnt  became  due,  became  seised,  in  fee  sim- 
ple, thereof  ;  by  means  whereof,  the  plaintiff 
was  disabled  from  performing,  and  it  became 
impossible  for  him  to  perform  and  fulfill  the 
said  agreement,  on  his  part ;  for  which  reason 
the  defendant  declined  and  refused  to  perform, 
on  his  part,  as  he  lawfully  might. 

Replication  to  first  plea.  That  after  making 
the  agreement,  and  before  the  time  therein 
stated  and  limited  for  the  first  payment,  to 
wit:  on,  &c.,  at,  &c.,  he,  the  plaintiff,  for 
good  and  valuable  consideration,  assigned 
to  one  James  D.  Bemis  all  the  interest  of  the 
plaintiff,  in  and  to  the  articles  of  agreement, 
and  the  moneys  thereby  payable,  and  by  deed, 
duly  executed,  conveyed  to  him,  his  heirs  and 
assigns,  forever,  the  lands  mentioned  in  the 
agreement,  whereof  the  defendant,  at,  &c., 
on,  &c.,  had  notice;  and  the  said  Bemis,  at 
the  time  when  the  first  payment  became  due, 
was  capable  and  willing  and  ready  to  make 
a  title,  in  fee  simple,  to  the  defendant,  for  the 
said  pieces  of  land,  whereof  th.e  defendant, 
when  the  said  first  payment  became  due,  to 
wit :  on,  &c.,  at,  &c..  had  notice,  with  a  veri- 
fication. 

There  was  a  replication  to  the  second  plea : 
that  after  making  the  agreement,  and  before 
the  time  limited  for  the  first  payment,  to  wit : 
on,  &c.,  at,  &c.,  the  plaintiff,  for  good  and 
valuable  consideration,  sold,  assigned  and  set 
over  to  James  D.  Bemis,  all  his  estate  and 
interest  in  and  to  the  articles  of  agreement, 
and  the  moneys  thereby  payable,  and  on  the 
same  day,  at,  &c. ,  the  plaintiff  granted,  bar- 
17*]  gained,  sold  and  conveyed  to  *the  said 
Berais,  his  heirs  and  assigns  forever,  all  the 
said  pieces  of  land  mentioned  in  the  agree 
ment,  whereof  the  defendant,  on  the  same  day 
and  year  aforesaid,  at,  &c.,  had  notice;  and 
the  said  Bemis,  when  the  said  first  payment 
became  due.  was  capable,  and  willing,  and 
ready  to  make  a  title,  in  fee  simple,  to  the 
defendant,  for  the  said  pieces  of  land,  whereof 
the  defendant,  at  the  time  when  the  said  first 
payment  became  due,  to  wit:  on,  &c.,  at,  &c., 
had  notice  ;  concluding  with  a  verification. 

There  was  a  rejoinder  to  the  replication  to  the 
first  plea,  that  the  said  James  D.  Bemis,  when 
the  said  first  payment,  mentioned  in  the  said 
articles  of  agreement,  became  due  and  payable, 
was  not  ready  to  make  a  title  in  fee  simple  to 
the  defendant,  for  the  said  pieces  of  land,  in 
manner  and  form,  as  the  plaintiff  hath  alleged, 
putting  himself  on  the  country,  &c. 

Demurrer  to  the  replication  to  the  second 
plea,  assigning  for  cause,  that  by  the  articles 
of  agreement,  the  plaintiff  was  to  give  the  de- 
fendant a  warranty  deed,  for  the  said  lots  and 
pieces  of  land  :  and  that  there  is  no  averment 
in  the  replication  that  Bemis  was  willing  and 
ready  to  give  to  the  defendant  Such  warranty 
deed.  Joinder  in  demurrer — which  was  sub- 
mitted to  the  court,  without  argument,  on  the 
points  and  authorities  stated. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
court : 

It  seems  to  me,  there  can  be  no  doubt  that 
the  covenants  here  are  mutual  and  independ- 
ent. The  defendant's  covenant  is  absolute  and 
positive  that  he  shall  pay  the  $2,500  in  install- 
ments ;  and  in  consideration  of  the  payments 
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being  punctually  made,  at  the  times,  and  in 
the  manner  specified,  the  plaintiff  bound  him- 
self to  convey,  in  fee  simple,  the  lots  of  land 
therein  described.  The  payments  were  to  be 
made  without  reference  to  the  conveyance, 
and  the  conveyance  was  not  to  be  given  until 
all  the  payments  were  made.  It  is  impossible 
for  language  to  render  covenants  more  inde- 
pendent than  these.  But  the  parties  declare 
it  to  be  understood,  that  if  the  "first  payment  is 
made  when  it  becomes  due,  and  the  defendant 
wishes  to  get  a  deed  for  'the  premises,  and  to 
give  a  -  bond  and  mortgage  on  the  same,  for 
^securing  the  last  two  payments,  the  [*18 
plaintiff  agreed  to  give  a  deed,  which  was  to 
be  with  warranty,  and  to  take  a  mortgage. 
This  provision  depended  on  two  conditions — 
the  payment  of  the  first  installment  of  $500, 
and  a  demand  thereafter,  by  the  defendant,  of 
a  deed,  with  a  proffer  of  a  bond  and  mortgage, 
to  secure  the  last  two  payments.  Neither  of 
the  pleas  set  up  the  performance  of  the  first 
condition,  the  payment  of  the  $500 ;  nor  do 
either  of  them  allege  a  demand  of  a  deed,  and 
and  an  offer  or  willingness  to  execute  a  bond 
and  mortgage.  These  were  facts  which  were 
incumbent  on  the  defendant  to  bring  forward, 
the  plaintiff  being  under  no  necessity  to  nega- 
tive the  demand  for  a  deed,  or  to  notice  a  cir- 
cumstahce  depending  wholly  on  the  defend- 
ant's election.  The  only  question,  then,  in- 
volved in  the  demurrer  to  the  replication  to 
the  second  plea  is,  whether  the  assignment  of 
the  agreement,  and  the  conveyance  of  the  lots, 
in  fee,  to  Bemis,  with  averments  of  notice  of 
such  assignment  and  conveyance,  to  the  de- 
fendant, before  the  first  installment  fell  due, 
and  that  he  was  capable,  ready  and  willing  to 
make  a  title,  in  fee  simple,  to*  the  defendant, 
of  the  lots  and  pieces  of  land,  specified  in  the 
agreement,  with  an  averment,  also,  of  notice 
of  such  capacity,  willingness  and  readiness,  to 
the  defendant,  before  the  first  payment  be- 
came due,  is  a  bar  to  the  plaintiff's  "recovery. 
It  is  insisted  that  these  matters  are  a  bar  to  the 
suit. 

The  objections  are:  first,  that  it  is  not 
averred  that  Bemis  was  ready  and  willing  to 
give  a  warranty  deed  ;  second,  that  the  de- 
fendant was  entitled  to  a  warranty  deed  from 
the  plaintiff,  and  was  not  bound  to  take  one 
from  anj'  other  person  ;  and  third,  that  the 
plaintiff  having  disabled  himself  from  convey- 
ing, the  contract  was  rescinded,  and  he  was 
not  entitled  to  recover.  The  defendant  not 
having  availed  himself  of  his  right  to  demand 
a  conveyance,  when  the  first  payment  became 
due,  in  truth,  the  only  question  is,  whether, 
by  the  plaintiffs  assignment  of  the  agreement 
and  conveyance,  in  fee,  to  Bemis,  the  contract 
is  rescinded.  It  is  evident,  from  the  facts  set 
forth  in  the  replication,  that  the  plaintiff  did 
not  intend  to  rescind  the  contract.  On  the 
contrary,  he  assigned  it,  as  a  subsisting  and 
beneficial  contract,  at  the  same  time  that  he 
conveyed  the  lots  to  Bemis.  *Bemis  [*19 
accepted  the  assignment  of  the  contract,  #nd 
the  conveyance  of  the  lots,  and  immediately 
gave  notice  to  the  defendant  of  these  facts, 
and  of  his  readiness  and  willingness  to  perfect 
the  contract ;  so  that  both  the  plaintiff  and 
Bemis  expected  and  intended  to  execute  the 
contract,  on  their  part.  Nor  can  it  be  said 
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that  the  plaintiff  was  incapacitated  from  per- 
forming the  agreement  on  his  part.  In  the 
view  of  the  court  of  equity,  Bemis  was  a  mere 
trustee  for  the  performance  of  the  contract. 
Under  the  facts  in  the  case,  he  might  be  com- 
pelled to  execute  a  deed  to  the  defendant,  when 
the  latter  entitled  himself  to  one,  by  the  pay- 
ment of  the  purchase  money.  And  if  the 
plaintiff's  personal  warranty  was  a  valuable 
part  of  the  contract,  he  had  not  disabled  him- 
self from  uniting  with  Bemis  in  a  warranty 
deed.  The  case  of  Grevnby  v.  Cheevers,  9 
Johns,  126,  contains  principles  decisive  of  this 
case.  The  two  cases  are  quite  analogous. 
Here,  as  in  that  case,  the  covenants  are  inde- 
pendent ;  the  defendant  is  willing  to  covenant 
to  pay  the  whole  consideration,  and  to  receive 
the  plaintiff's  covenant  to  convey,  when  the 
consideration  money  is  fully  paid,  with  an 
option  and  election  to  the  defendant,  to  de- 
mand a  conveyance  after  he  had  paid  $500, 
the  first  installment,  on  his  giving  a  bond  and 
mortgage  on  the  lots  to  be  conveyed,  to  secure 
the  residue.  But  the  defendant  makes  no 
election,  nor  does  he  pretend  to  show  that  he 
was  ever  ready  to  pay,  or  that  he  ever  became 
entitled  to  a  conveyance.  On  the  contrary, 
he  tacitly  admits  that  he  not  only  never  paid 
anything,  but  that  he  never  offered  to  perform 
his  part  of  the  agreement.  Had  he  come  for- 
ward, ready  and  willing  to  perform  his  part  of 
the  contract,  we  are  bound  to  presume,  from 
the  fact  stated  in  the  replication,  that  the 
plaintiff  would  have  become  capable  to  convey, 
as  he  had  covenanted  to  do  ;  for,  in  that  event, 
if  the  defendant  had  been  disinclined  to  accept 
a  deed  from  Bemis,  the  plaintiff  could  have 
been  reinvested  in  his  title,  and  thus  have  been 
ready  to  execute  a  warranty  deed.  This  I  ap- 
prehend to  be  the  justice  and  equity  of  the 
case ;  and  I  can  entertain  no  doubt  that  the 
law  is  decidedly  with  the  plaintiff. 

It  is  a  mistake  to  compare  this  case  with  that 
of  Jufoon  v.  Was*,  11  Johns.,  ,525.  There,  the 
giving  the  note,  deed,  bond  and  mortgage 
2O*]  were  all  to  be  simultaneous  acts;  *in 
other  words,  the  promises  were  .dependent. 
Here,  they  are  manifestly  independent  cove- 
nants. There,  the  plaintiff  was  utterly  incapac- 
itated from  giving  an  indefeasible  title,  in  con- 
sequence of  the  existence  of  a  heavy  mortgage 
on  the  premises,  when  the  sale  was  made,  and 
even  down  to  the  time  of  the  trial.  There,  the 
contract  was,  that  the  plaintiff  was  capable  of 
making  a  good  and  perfect  title,  at  the  time  of 
the  contract ;  here,  the  substance  of  the  con- 
tract is,  that  he  will  make  a  good  title  when 
the  defendant  entitles  himself  to  a  deed,  by 
the  payment  of  the  consideration  money.  The 
case  of  Tucker  v.  Wood*,  12  Johns.,  190,  is  open 
to  the  same  observations.  The  contract,  inde- 
pendently of  its  being  a  mere  proposition  to- 
wards a  contract,  contained  promises  which 
were  dependent,  and  both  parts  were  to  be  ex- 
ecuted at  the  same  time ;  and  there,  as  the 
plaintiff  was  incapacitated  from  conveying  as 
he  .had  agreed  to  convey,  the  defendant  was 
rightly  held  not  to  be  bound. 

I  consider  the  distinction  to  be  clearly  set- 
tled between  dependent  and  independent  cov- 
enants or  promises.  In  the  first  case  the  con- 
veyance and  payment  are  to  be  simultaneous 
acts,  and  there,  then,  must  be  an  existing  ca- 
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pacity  in  the  one  who  is  to  convey,  to  give  a 
good  title  ;  in  the  other  case,  where  the  pay- 
ments are  to  precede  the  conveyance,  it  is  no 
excuse  for  non  payment  that  there  is  not  a 
present  existing  capacity  to  convey  a  good 
title,  unless  the  one  whose  duty  it  is  to  pay 
offers  to  do  so,  on  receiving  a  good  title,  and 
then  it  must  be  made  to  him,  or  the  contract 
will  be  rescinded.  Here,  the  defendant  never 
offered  to  pay,  and  never  demanded  a  convey- 
ance :  and  therefore  it  furnishes  no  bar  to  the 
suit,  that,  at  a  certain  period,  the  plaintiff  had 
not  the  title.  He  might  have  had  it,  and  would 
have  had  it,  if  the  defendant  had  paid  the 
money  and  demanded  a  deed. 

Judgment  for  the  plaintiff. 

Cited  in— 5  Cow.,  511 ;  9  Cow.,  52;  2  Wend.,  533:  8 
Wend.,  619:  17  Wend.,  378:  5  Den.,  164  ;  H.  &  D.,  238; 
20  N.  Y.,  431 ;  37  N.  Y.,  233:  50  N.  Y.,  43:  77  N.  Y. 
318;  4  Trans.  App.,  200;  3  Barb.,  165;  8  Barb.,  134; 
17  Barb.,  265 :  21  Barb.,  326 ;  31  Barb.,  398 ;  2  Rob.. 
174 ;  7  Daly,  534  ;  52  Mo.,  506 ;  60  Mo.,  84. 
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Practice  in  Insolvency — Specifications  in  Inven- 
tory— What  Sufficient. 

If  the  specification  of  the  cause  and  consideration 
of  the  debts  due  and  owing  by  an  insolvent  debtor, 
set  forth  in  his  inventory,  pursuant  to  the  Act  of 
Feb.  28,  1817  (sees.  40,  ch.  i>5).  fairly  apprises  the  cred- 
itors of  the  general  ground  of  indebtedness,  so  as  to 
give  them  a  clue  to  inquiry,  it  is  sufficient. 

Citations— Act,  sess.  40,  ch.  55;  Act,sess.41,  ch.  25. 

IN  ERROR,  on  certiorari  to  a  justice's  court. 
O.  and  J-.  Williams  brought  an  action  of 
debt  against  Taylor,  in  the  justice's  court. 
Taylor  pleaded  his  discharge  under  the  In- 
solvent Act  of  Apr.,  1813.  The  discharge  was 
dated  Dec.  22,  1818.  The  plaintiffs  replied, 
that  the  discharge  was  fraudulent  and  void, 
because  the  consideration  of  Taylor's  debts 
was  not  specified  and  clearly  set  forth  in  his 
inventory,  according  to  the  provisions  of  the 
Act  of  Feb.  28,  1817  (sess  40,  ch.  55),  which 
requires  that  the  insolvent  debtor  "shall  spec- 
ify and  set  forth  clearly  the  true  cause  and 
consideration  upon  which  each  and  every  of 
the  said  debts  were  contracted  ;  and  if  the  said 
debtor  shall  not  give  a  true  account  of  the 
consideration  of  the  said. debts,  or  any  of  them, 
he  shall  not  be  discharged  ;  and  if  the  said 
debtor  shall  have  obtained  his  discharge,  it 
shall,  ^in  such  case,  be  adjudged  fraudulent  and 
void."  The  specification  objected  to,  in  this 
case,  as  defective,  was  in  the  following  words: 
"  Due  Jonathan  Taylor,  of  Batavia,  Genesee 
.County,  four  hundred  dollars  :  the  consider- 
ation of  which  was  money  lent  by  the  deponent 
to  the  said  insolvent ;  money  paid  for  him  at 
his  special  instance  and  request,  and  work  and 
labor  done  and  performed  for  him,  at  his 
special  instance  and  request." 

The  justice  gave  judgment  for  the  plaintiffs. 

The  only  question  was  as  to  the  sufficiency 
of  the  specification. 


Per  Cunam.     The  defendants  in  error  con- 
tend that  the  Statute  of  the  28th  of  February, 
817  (sess.  40,  ch.  55),    ought  to  receive  the 
same  construction  as  the  Act  (sess.  41,  ch.  25), 
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Requiring  Specifications  on  Judgment  by  Con- 
fession. We  think,  however,  that  there  is 
ground  for  a  different  construction.  There  is 
some  difference  in  the  phraseology  of  the  two 
Statutes  ;  and  there  is  some  difference,  also,  in 
the  reason  of  the  case.  In  the  case  of  insolv- 
22*]  ency,  the  inventory  *and  specification 
of  debts  are  preliminary,  and  the  opposing 
creditor  has  his  day  to  investigate  and  oppose, 
at  the  hearing  before  the  judge.  But  it  is 
quite  otherwise  in  the  case  of  a  judgment 
entered  up  by  confession  on  a  warrant  of 
attorney.  If  the  specification,  in  the  former 
case,  is  such  as  fairly  to  apprise  the  creditors 
of  the  general  ground  of  indebtedness,  so  as 
to  give  them  a  clue  to  inquiry,  it  seems  to  us 
to  be  sufficient.  It  might  lead  to  fraud,  on  the 

Sart  of  creditors,  if  they  were  permitted  to  lie 
y,  and  not  oppose  the  discharge  ;  and  then, 
after  the  debtor  has  acquired  a  new  credit,  to 
fall  upon  him,  and  strip  him  of  property  with 
which  new  creditors  may  have  intrusted  him. 
There  are  many  exceptions  which  ought  to  be 
allowed,  if  made  by  the  creditors  at  the  hear 
ing,  before  the  discharge  is  granted,  which 
ought  not  to  be  listened  to  afterwards.  If  it 
were  not  so,  there  would  be  no  use,  in  fact,  of 
the  previous  notice  and  hearing  ;  for  a  wary 
creditor  would  not  urge  his  objections  until 
after  the  discharge,  when  it  would  be  impos- 
sible to  amend  the  specification,  or  obviate  the 
objection. 

The  judgment  of  the  court  below  must  be 
reversed. 
Judgment  reversed. 

Cited  in— 1  Wend.,  163 ;  6  N.  Y.,  316 ;  16  Barb.,  322; 
24  Barb.,  651;  7  How.  Pr.,  87: 11  Abb.  Pr.,  344;  14  Abb. 
Pr.,  295,  n. ;  1  Abb.  N.  S.,  60  ;  1  Kob.,  235 ;  13  Bank 
Reg.,  135 ;  12  Blatchf .,  569. 


THE    PEOPLE,    ex.    rel.    WILLIAM    ARM- 
STRONG, 

THE  COURT    OF  COMMON  PLEAS  OF 
THE  COUNTY  OF  ONEIDA. 

Court    of    Common  Pleas — Power  Limited  by 
Statute. 

A  Court  of  C.  P.  has  no  power  to  grant  a  writ  of 
error  cor  am  nobis. 
Citation-14  Johns.,  417. 

IN  May,  1821,  William  Armstrong  obtained  a 
judgment  in  the  Court  of  C.  P.  of  the 
County  of  Oneida,  against  Adam  Rutt  and 
Le-wis  Putnam,  on  a  cognomt  actionem.  Rutt, 
one  of  the  defendants,  was  an  infant ;  and  a 
writ  of  error,  coram  nobis,  was  issued,  return- 
able in  Sept.,  1821.  In  Mar.,  1822,  the  Court 
of  C.  P.  gave  a  judgment  of  reversal,  by 
default.  At  the  return  of  the  writ,  a  motion 
was  made  to  quash  it,  on  the  ground  of  in- 
formality, which  was  denied. 

In  Jan.  Term,  a  rule  to  show  cause  why  a 
23*]  writ  of  *prohibition  should  not  be 
granted,  directed  to  the  Court  of  C.  P.,  was 
obtained. 

Mr.  E.  Griffiin  now  showed  cause  : 
.    1.  Courts  of  C.    P.    have,  by  the   Statute, 
power  to  grant    new    trials.     (Sess.    36,   ch. 
65,   sec.   3;  2  N.    R.   L.,    141.)    They  have, 
also,  power  to  issue  original  writs.     (Sess.  38, 
ch.  38.) 
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The  power  to  grant  new  trials  includes  the 
power  to  issue  writs  of  error  coram  nobis. 
There  is  no  method  of  reversing  an  erroneous 
determination  of  facts,  but  by  an  attaint,  or  a 
new  trial.  (8  Bl.  Com.,  307.) 

A  writ  of  error  lies  in  the  same  court  in 
which  the  judgment  was  given  :  1.  Where  the 
error  was  not  for  any  fault  in  the  court,  but 
for  some  defect  in  the  process  ;  2.  For  a 
default  of  continuance  ;  3.  For  a  default  in 
adjudging  execution  ;  4.  For  an  error  of  fact. 
(2  Sell.  Pr.,  363  ;  2  Tidd.  Pr.,  1056  ;  Dyer,  196 
a  ;  1  Sid.,  208  ;  Com.  Dig.  tit.  Pleader,  3  B, 
1  ;  1  Lev.,  149  ;  3  Salk.,  147.)  It  is  beneath 
the  dignity  of  a  superior  court  to  revise  errors 
of  fact.  (3  Salk.,  145.) 

Mr.  Lynch,  contra.  A  writ  of  prohibition  is 
the  common  law  remedy  where  there  is  an 
encroachment  or  excess  of  jurisdiction  in  an 
inferior  court.  (3  Bl.  Com.,  Ill  ;  2  Sell.  Pr., 
308  ;  2  H.  Bl.,  100.)  The  Courts  of  C:  P.  of 
this  State  are  courts  of,  inferior  and  limited 
jurisdiction,  created  by  statute,  having  power 
to  try  actions  personal  and  mixed,  and  to  grant 
new  trials  ;  but  nothing  more.  All  their 
process  must  be  returnable  in  term.  By  a  late 
Statute  (sess.  38,  ch.  38),  they  may  issue  origi- 
nal writs  for  the  commencement  of  actions 
within  their  jurisdiction,  but  in  no  other  cases. 
These  courts  are  always  subject  to  the  general 
superintending  jurisdiction  of  this  court  (1 
Johns.  Cas.,  f79,  180)  ;  and  without  the  pro- 
vision of  the  Statute,  they  could  not  even  grant 
a  new  trial.  In  England,  a  writ  of  error, 
coram  nobis,  has  no  particular  return.  And  a 
Court  of  C.  P.  of  this  State,  cannot  devise  a 
new  writ  conformably  to  the  Statute,  requiring 
a  precise  return.  That  power  belongs  to  the 
Court  of  Chancery  (1  N.  R.  L.,  *487)  ;  [*24 
and,  by  the  late  Statute,  to  this  court..  Now, 
process  without  a  return,  or  returnable  out  of 
term,  is  a  nullity.  (2  Johns.,  190;  9  Johns., 
386.)  This  court  will  take  cognizance  of  an 
error  of  fact,  as  well  as  an  error  of  law,  in  an 
inferior  court.  (Arnold  v.  Sandford,  14  Johns. , 
417.) 

Per  Curiam.  Courts  of  C.  P.  are  creatures 
of  statute,  and  in  every  sense  inferior  courts. 
They  have  no  power,  except  by  statute,  to 
grant  new  trials.  They  cannot  entertain  a 
writ  of  error  coram  nobis,  nor  a  writ  of  error 
of  any  description.  (Arnold  v  Sandford,  14 
Johns.,  417.)  The  rule  must  be  made  absolute. 

Rule  absolute. 
Cited  in— 3  Den..  181 ;  3  Leg.  Obs.,  289. 


HUDSON  v.  E.  AND  J.  SWIFT. 

Contract  for  Purchase  of  Land — When  Consid- 
eration Money  May  be  Recovered  Back. 

To  entitle  a  purchaser  to  recover  back  part  of  the 
consideration  money,  paid  on  a  contract  for  the 
purchase  of  land,  he  must  show  that  he  has  tendered 
the  residue  of  the  purchase  money,  and  demanded 
a  deed,  so  as  to  put  the  vendor  in  default. 


NOTE.— Fender  and  purchaser— Part  payment  on 
an  unexecuted  contract— Wh^n  money  can  be  recover- 
ed frock. 

Money  paid  on  an  unexecuted  contract  can  be 
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Whether  the  purchaser  must  not  prepare  and 
tender  the  conveyance  to  be  executed  by  the  vend- 
or. Qiucre. 

Citations— 2  Johns.,  207 :  12  Johns-,  212,  274 ;  9 
Johns.,  127 ;  Sug .  L.  of  Vend.,  182. 

THIS  was  an  action  of  attgumpsit.  tried  at  the 
Cayuga  Circuit,  before  Mr.  Justice  Van 
Ness.  The  declaration  contained  the  common 
counts. 

The  plaintiff  gave  in  evidence  articles  of 
agreement  executed  by  the  parties,  under  their 
hands  and  seals,  dated  Aug.  10,  1619,  by 
which  the  defendants  agreed  to  sell  and  con- 
vey to  the  plaintiff,  "  by  a  good  and  sufficient 
warranty  deed,  ten  acres  of  land,  adjoining 
the  land  of  Elijah  Miller  on  the  south  and 
west  on  the  road  leading  from  Auburn  to 
Grover's  settlement,  running  north  along  the 
said  road  twenty-eight  rods,  then  in  an  eastern 
direction,  in  a  square  form,  far  enough  to 
contain  ten  acres  of  land  ;  and  the  said  deed 
to  be  given  within  ninety  days  from  the  date  " 
of  the  agreement  :  "  Provided,  the  said  E.  D. 
Hudson"  shall  pay,  or  cause  to  be  paid,  unto 
the  said  E.  S.  and  J  S.,  the  sum  of  nine  hun 
dred  dollars."  The  plaintiff  paid  to  the 
defendants  $350,  which  was  indprsed  on  the 
agreement,  Aug.  10,  1819. 

D.  Homer,  a  witness  for  the  plaintiff,  testi- 
2f>*]  fied  that  he  *was  a  surveyor,  employed 
by  the  defendants  to  run  out  the  ten  acres  of 
land  mentioned  in  the  agreement  ;  that  Nov. 
8,  1819,  he  went  with  the  plaintiff  and  defend- 
ants on  the  land,  with  a  view  of  setting  off 
the  ten  acres  ;  that  he  run  lines  along  the 
road,  when  a  dispute  arose  between  the  parties 
as  to  the  southwest  corner  of  the  ten  acres. 
The  defendants  offered  to  give  a  deed  accord- 
ing to  the  terms  of  the  contract,  and  as  the 
land  was  therein  described  ;  but  as  the  con- 
tract was  then  in  the  hands  of  J.  Grover,  the 
parlies  agreed  to  put  off  the  business  until  the 
next  day.  During  the  conversation  between 
the  parties,  the  plaintiff  stated  to  the  defend- 
ants that  he  had  already  paid  to  them  $350 
on  the  contract,  and  was  ready  to  pay  the  bal- 
ance, whenever  they  would  give  him  a  deed 
according  to  the  contract ;  and  th'e  defendants 
replied  that  they  were  willing,  and  offered  to 
give  such  a  deed.  The  witness  understood, 
from  what  passed  between  (he  parties  Nov.  8, 
that  they  agreed,  if  the  defendants  executed 
and  tendered  a  deed.  Nov.  10,  for  the  ten 
acres  of  land,  according  to  the  intention  of  the 
parties,  as  expressed  in  the  contract,  that  the 
plaintiff  would  accept  of  it.  It  was  proved 
that  a  deed,  duly  executed  and  acknowledged 
by  the  defendants,  dated  Nov.  9,  1819,  was,  on 
that  day,  tendered  to  the  plaintiff,  who  refused 
to  accept  it,  saying  thai  he  would  have  noth- 
ing to  do  with  it.  unless  it  was.  made  out 
according  to  the  contract,  and  that  the  defend- 
ants were  endeavoring  to  make  him  take  half 
the  road,  and  part  of  J.  Miller's  land. 

Mr.  Oakley,  for  the  plaintiff,  contended  that 
the  covenants  were  mutual  and  dependent, 
and  that  their  performance  must  be  simul- 


taneous. It  is  a  contract  to  convey,  on  the 
payment  of  money,  on  a  certain  day,  and  it 
expired  Nov.  8.  (Jones  v.  Gardner,  10  Johns., 
266  ;  Judson  v.  Wass,  11  Johns.,  525  ;  4  T.R., 
761.)  The  time  of  performance  cannot' be 
extended  by  parol.  (Hasbrouck  v.  Tappan,  15- 
Johns.,  200*.) 

Again  ;  under  the  circumstances  of  the  case, 
the  plaintiff  had  a  right  to  consider  the  con 
tract  at  an  end,  and  to  bring  his  action  to 
recover  back  the  money  he  had  paid.  There 
*was  a  mutual  abandonment  of  the  con-  [*26 
tract.  It  is  upjust  and  inequitable  for  the 
defendants  to  retain  the  money  which  has  been 
paid  to  them  on  the  contract.  (7  Johns.,  125  ; 
Doug.,  688;  1  Cai.,  67.) 

Admitting,  even,  that  there  was  a  tender  of 
a  conveyance  in  time  ;  yet  the  deed  was  not 
according  to  the  contract.  The  description  of 
the  premises  wa^  defective  ;  and  the  right  of 
the  wife  was  not  conveyed  by  a  sufficient 
acknowledgment.  It  should  have  been  certi- 
fied that  her  examination  was  private,  as  well 
as  separate  and  apart  from  her  husband. 

Messrs.  Richardson  and  E.  Williams,  contra. 
There  was  no  covenant  at  all  on  the  part  of 
the  plaintiff.  The  defendants  covenant  to 
convey  the  land  within  ninety  days,  provided 
the  plaintiff  paid  them  a  certain  sum.  It  was 
a  conditional  agreement  to  sell.  An  action 
would  not  lie  on  the  implied  covenant.  The 
defendants  offered  to  perform  on  'their  part, at 
the  day  fixed  by  the  agreement.  Payment  of 
the  money  by  the  plaintiff  was  a  condition 
precedent,  to  be  performed,  at  least,  at  the  day 
on  which  the  defendants  were  to  convey.  The 
plaintiff  was  bound  to  show  a  payment  of 
the  money,  or  a  tender  of  it.  Before  he  can 
rescind  the  contract,  or  call  on  the  defendants 
to  perform,  he  must  have  fulfilled,  or  offered 
to  fulfill,  his  part  of  the  agreement. 

If  the  covenants  were  mutual  and  depend- 
ent, it  would  be  enough  for  the  defendants  to 
say  that,  before  the  day 'of  performance 
arrived,  the  time  was  extended  by  parol. 
(Fleming  v.  Gilbert,  3  Johns.,  528.)  The 
acknowledgment  indorsed  on  the  deed  was 
sufficient.  It  is  in  the  language  of  the  Act. 
The  words  "  separate  and  apart'  from  her  hus- 
band," imply  a  private  examination. 

Mr.  Oakley,  in  reply,  said  that  if  the  plaintiff 
had  an  option  to  perform  the  contract,  or  not, 
he  might  rescind  it  at  any  time.  The  words  of 
the  Act  Concerning  Deeds  (1  N.  R.  L.,  309, 
sess.  36,  ch.  97),  as  to  their  execution  by  mar- 
ried women,  are  "that  no  estate  of  a  feme 
covert,  &c.,  shall  pass  by  her  deed,  &c.,  with- 
out a  previous  acknowledgment,  &c.,  made  by 
her  in  a  private  examination,  apart  from  her 
husband,  &c." 

*SPENCER,  Ch.  J.,  delivered  the  opinion  [*27 
of  the  court : 

The  plaintiff  seeks  to  recover  back  $350, 
paid  by  him  to  the  defendants  on  the  10'h 
day  of  August,  1819.  On  that  day  the 
parties  entered  into  an  agreement,  under 


balance  if  the  other  party  has  rescinded  the  contract, 
or  put  it  out  of  his  power  to  execute  it.  Cook  v. 
Daggett,  2  Allen,  43!) ;  Trinkle  v.  Reeves,  25  111  ,  214- 
Richards  v.  Allen,  17  Me.,  296.  See,  also.  Smith  v 
Lamb.,  26  111.,  396:  Appleton  v.  Chase,  19  Me..  74- 
920 


Colville  v.  Besly,  2  Den.,  139;  Green  v.  Green,  9  Cow., 
46;  Selleck  v.  Mailman,  87  N.-  Y.,  106;  Page  v.  Mc- 


Donell,  55  N.  Y., 
131. 


Lawrence  v.  Miller,  86  N.  Y., 


As  to  tender  of  deed  to  vendor  for  execution,  see 


Stone  v.  Lord,  80  N.  Y.,  60. 
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their  hands  and  seals,  whereby  the  defend- 
ants covenanted  to  convey  to  the  plaintiff 
ten  acres  of  land  therein"  mentioned,  by  a 
good  and  sufficient  warranty  deed,  which 
was  to  be  given  within  ninety  days  from  the 
date  of  the  agreement,  provided  the  plaintiff 
should  pay  the  defendants  $900.  The  sum 
sought  to  be  recovered  was  paid  as  part  of  the 
consideration  money.  It  is  very  clear,  from 
the  case,  that  the  agreement  has  not  been  re- 
scinded by  the  consent  of  the  parties.  On  the 
contrary,  the  defendants  have  professed  to  be 
always  ready  to  fulfill  it.  It  is  equally  clear 
that  the  covenants  were  dependent  ;  and  the 
payment  of  the  money  was  an  act  to  be  done 
concurrently  with  the  giving  of  the  deed.  Had 
the  plaintiff  brought  his  action  on  the  cove- 
nant, it  would  have  been  incumbent  on  him  to 
aver  and  prove  an  offer  to  pay  the  residue  of 
the  consideration.  (2  Johns.,  207;  12  Johns., 
212.)  The  plaintiff's  situation  is  not  changed 
by  suing  for  the  money  paid.  He  was  bound 
to  show  that  the  contract  was  rescinded,  or 
that  he  stood  ready  and  offered  to  pay  the 
balance  due  on  the  day  limited  for  the  per- 
formance of  the  agreement  ;  and  it  does  not 
appear  that  the  plaintiff  put  himself  in  a  con- 
dition to  demand  the  deed.  (9  Johns.,  127;  12 
Johns.,  274.)  Sugden.  in  his  Law  of  Vendors, 
p.  162,  sums  up  the  law  upon  this  subject  with 
accuracy  and  precision.  "  Thus,"  he  says,  "a 
vendor  cannot  bring  an  action  for  the  pur- 
chase money  without  having  executed  the  con- 
veyance, or  offered  to  do  so,  unless  the  pur- 
chaser had  discharged  him  from  so  doing  ;  and 
on  the  other  hand,  a  purchaser  cannot  main- 
tain an  action  for  breach  of  contract  without 
having  tendered  a  conveyance  and  the  purchase 
money."  To  entitle  the  purchaser  to  recover 
back  a  deposit,  or  part  of  the  consideration 
money  paid  in  advance,  he  must  put  the  vend- 
or in  default  by  tendering  the  money,  and  de- 
manding a  conveyance.  Twill  not  say,  because 
it  is  unnecessary  "to  this  case,  that  the  purchas- 
er must  tender  the  conveyance,  though  I  ap- 
prehend that  such  is  the  law  in  England. 
Although  the  plaintiff  is  remediless  here,  if 
28*]  *he  chooses  to  go  on  with  his  purchase, 
he  must  resort  to  another  forum. 

Judgment  for  the  defendants. 

Cited  in— 6  Cow.,  19 ;  9  Cow.,  49 ;  8  Wend.,  619 ;  1 
Don.,  546 ;  50  N.  Y.,  43 ;  59  N.  Y.,  373 ;  15  Barb.,  364  ; 
46  How.  Pr.,  69;  48  How.  Pr.,346;  2  Rob.,  174;  105 
Mass.,  280. 


BARTHOLOMEW  v.  JACKSON. 

•  Voluntary  Services — No  Ground  of  Action. 

Labor  or  service  voluntarily  done  and  performed 
by  the  plaintiff,  for  the  defendant,  without  his 
privity  or  request,  however  meritorious  or  bene- 


ficial it  may  be  to  the  defendant,  as  in  saving  his 
property  from  destruction  by  fire,  affords  no  ground 
of  action. 

IN  ERROR,  on  certiorari  to  a  justice's  court. 
Jackson  sued  Bartholomew  before  a  justice 
for  work  and  labor,  &c.  B.  pleaded  non  a$- 
sumpsit.  It  appeared  in  evidence  that  Jackson 
owned  a  wheat  stubble  field  in  which  B.  had  a 
stack  of  wheat, which  he  had  promised  to  re- 
move in  due  season  for  preparing  the  ground 
for  a  fall  crop.  The  time  for  its  removal  having 
arrived,  J.  sent  a  message  to  B.,  which,  in  his 
absence  wa,s  delivered  to  his  family,  request- 
ing -the  immediate  removal  of  the  stack  of 
wheat,  as  he  wished  on  the  next  dav  to  burn 
the  stubble  on  the  field.  The  sons  of  B.  an- 
swered that  they  would  remove  the  stack  by 
10  o'clock  the  next  morning.  J.  waited  until 
that  hour,  and  then  set  fire  to  the  stubble  in  a 
remote  part  of  the  field.  The  fire  spreading  rap- 
idly, and  threatening  to  burn  the  stack  of 
wheat,  and  J.  finding  that  B.  and  his  sons  had 
neglected  to  remove  the  stack,  set  to  work  and 
removed  it  himself,  so  as  to  secure  it  for  B. ; 
and  he  claimed  to  recover  damages  for  the 
work  and  labor  in  its  removal.  The  jury  gave 
a  verdict  for  the  plaintiff  for  fifty  cents,  on 
which  the  justice  gave  judgment  with  costs. 

PLATT,  J.,  delivered  the  opinion  of  the 
court  : 

I  should  be  very  glad  to  affirm  this  judg- 
ment ;  for  though  the  plaintiff  was  not  legally 
entitled  to  sue  for  damages,  yet  to  bring  a 
certiorari  on  such  a  judgment  was  most  un- 
worthy. The  plaintiff  performed  the  service 
without  the  privity  or  request  of  the  defend- 
ant, and  there  was,  .in  fact  no  promise,  express 
or  implied.  If  a  man  humanely  bestows  his 
labor,  and  even  risks  his  life,  in  voluntarily 
aiding  to  preserve  *his  neighbor's  house  [*2» 
from  destruction  by  fire,  the  law  considers  the 
service  rendered  as  gratuitous,  and  it,  there- 
fore, forms  no  ground  of  action.  The  judg- 
ment must  be  reversed. 

Judgment  reversed. ' 

Cited  in— 5  Cow..  620  ;  21  Wend.,  396  :  24  Wend.,  98; 
28N.Y.,  505;  42N.Y.,489:  20  Barb.,  152;  64  Barb.,  293; 
Tuck.,  29 ;  5  Daly,  6  ;  39  Mich.,  351 ;  33  Ohio,  374 ;  30 
Mich.,  280. 


P.  AND  J.  HOLMES  ».  TREMPER. 

Tenant  from  Tear  to  Year — Fixtures. 

A  cider  mill  and  press,  erected  by  a  tenant  holding 
from  year  to  year,  at  his  own  expense  and  for  his 
own  use,  in  making:  the  cider  on  the  farm,  are  not 
fixtures  but  personal  property,  belonging1  to  the 
tenant,  who  may  remove  them,  at  the  expiration  of 
his  tenancy  ;  and  if  he  enters  on  the  land  after  the 

NOTE.— Fixtures  as  between  landlord  and  tenant. 
See  Van  Ness  v.  Pacard,  2  Pet.,  137.  note  Law.  ed. 


NOTE.— Voluntary  services — Action  for. 

To  substantially  the  same  effect  as  the  above  case 
of  Bartholomew  v.  Jackson,  see  Reed  v.  Baggott, 
5  111.  App.,  257 ;  Watson  v.  Lcdoux,  8  La.  Ann.,  68 ; 
Force  v.  Haines,  17  N.  J.  L.  (2  Harr.),  385:  White  v. 
Jones,  14  La.  Ann.,  681.  See  Robinson  v.  Raynor,  28 
N.  Y.,  505 :  Williams  v.  Hutchinson,  3  N.  Y.,  312. 
Compare  O'Connor  v.  Beckwith,  41  Mich.,  657;  Taylor 
v.  Lincumfelter,  1  Lea  (Tenn.),  83:  Smith  v.  Johnson, 
45  la,  308;  Hay  v.  Walker.  65  Mo.,  17:  Hewitt  v. 
Bronson,  5  Daly,  1 :  Ewarth  v.  Nier,  11  Neb.,  441 ; 
Farmington  Academy  v.  Allen,  14  Mass.,  176;  Hatch 
v.  Purcell,  21  N.  H.,  544;  Hicks  v.  Burhaus,  10  Johns., 
243. 

JOHNS.  REP.,  20. 


Services  performed  by  children  after  their  major- 
ity. See  Guffin  v.  First  Nat.  Bank,  74  111.,  259:  Green 
v.  Roberts.  47  Barb.,  521. 

By  other  relative,  Thornton  v.  Grange,  66  Barb., 
507;  Neal  v.  Gilmore,  79  Pa.  St.,  471 ;  Neeley  v.  «ich, 
7  111.  App.,  116;  Coe  v:  Wager,  42  Mich..  49 ;  Gallaher 
v.  Vought,  8  Hun,  87;  Carpenter  v.  Weller,  15  Hun, 
134. 

Services  rendered  in  expectation  of  a  legacy.  See 
Shakespeare  v.  Markam,  17  N.  Y..  Sup.  CL,  311 :  Hill 
v.  Kidney,  7  Weekly  Dig.,  82;  Bonesteel  v.  Van  Etten, 
20  Hun,  468;  Reynolds  v.  Robinson,  64  N.  Y.,  589;  82 
N.  Y.,  103;  Jacobson  v.  La  Grange,  3  Johns.,  199, 
note. 
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expiration  of  the  term  and  removes  them,  thoujrh  he 
may  be  liable  as  a  trespasser  on  the  soil,  and  for 
bn-akinir  the  close,  yet  the  property  in  the  cider 
mill  and  press  is  not  changed,  but  remains  in  the 
tenant. 

Citations— 13  Johns.,  404;  6  Johns.,  5;  1  Atk..  13: 
1  H.  Bl..  359  n.;  Bull.  N.  P.,  34 ;  3  Esp.,  11 :  3  East,  38. 

T)  EPLEVIN  for  a  cider  mill  and  cider  mill 
XV  press.  Avowry  that  the  place  in  which, &c. , 
is  a  certain  farm  of  seventy  acres,  in  Kingston, 
&c.,  whereof  the  defendant  had  been  possessed 
for  six  years  immediately  antecedent  to  May 
9,  1820,  as  the  tenant,  from  year  to  year,  of 
Jacob  I.  Tremper,  who  was  at  the  first  letting 
thereof,  seised  in  fee  ;  and  whilst  such  tenant, 
and  long  prior  to  said  May  9,  to  wit :  May  1, 
1818,  the  defendant,  at  her  own  expense,  and 
for  her  own  use,  built  the  said  mill  and  press, 
and  used  the  same  for  making  the  cider  on  said 
farm  during  her  tenancy;  and  at  the  expiration 
of  her  tenancy,  on  the  said  May  9,  when  mov- 
ing from  the  said  farm  she  removed  the  said 
mill  and  press  as,  &c. ,  without  this,  that  the 
said  mill  and  press  at,  &c.,  were  in  the  said 
plaintiffs. 

Plea  :  that,  prior  to  said  May  9,  the  time  of 
taking  said  cider  mill  and  press,  to  wit  :  May 
1,  1820,  one  J.  Hasbrouck  was  seised  in  fee  of 
the  farm,  &c.,  mentioned  in  the  avowry,  by 
title  derived  from  the  said  J.  I.  Tremper,  by 
sundry  conveyances,  and  the  said  cider  mill 
and  press  were,  at  the  time  when  said  Has- 
brouck became  seised  of  the  said  farm,  and 
before  the  time  of  taking  thereof,  erected  and 
standing  upon,  and  annexed  to,  and  parcel  of 
the  said  farm,  and  so  remained  at  the  time  of 
taking  thereof,  as  aforesaid  ;  and  the  said 
Hasbrouck,  being  so  seised,  and  before  the 
same  was  taken  as  aforesaid,  May  1,  1820,  at, 
«fec. ,  demised  the  said  farm,  with  the  appur- 
tenances, to  the  said  plaintiffs,  to  hold  the 
same  for  two  years  from  May  1, 1820  ;  by  virt- 
ue of  which  said  demise,  they,  before  the 
3O*]  taking  said  mill  and  press,  to  *wit :  May 
1,  1820,  entered  into  said  farm,  and  were  pos- 
sessed thereof,  &c.,  &c. 

There  was  a  demurrer  to  the  plea,  and  join- 
der ;  and  the  same  was  submitted  to  the  court 
without  argument. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  question  arising  upon  the  pleadings  has 
never  been  decided  in  this  court.  The  case  of 
Bradley  v.  Oxterhoudt,  13  Johns  ,  404,  was  be- 
tween the  purchaser  and  the  vendor  of  a  farm. 
The  breach  of  covenant  assigned  was,  that 
after  making  the  covenant,  and  before,  the 
deed  was  given,  the  vendor  removed  from  the 
premises  a  cider  mill,  which  was  averred  to  be 
annexed  to  the  freehold,  and  a  part  of  the 
farm.  The  defendant  pleaded  that  he  had 
conveyed  the  farm,  &c.,  to  which  the  plaintiff 
demurred.  The  plea  was  adjudged  to  be  bad, 
because  it  did  not  answer  the  breach  assigned, 
and.because,  whether  the  covenant  to  convey 
the  farm  would  embrace  the  cider  mill  would 
depend  on  circumstances ;  and  that,  as  the 
declaration  averred  that  it  was  annexed  to  the 
freehold,  and  made  part  of  the  farm,  the  plea 
should  have  answered  that  breach.  The  case 
of  Heermance  v.  Vernoy,  6  Johns.,  5,  was  de- 
cided on  peculiar  circumstances,  and  did  not 


profess  to  examine  the  question  of  fixtures,  as 
between  landlord  and  tenant.  When  a  farm 
is  sold,  without  any  reservation,  the  same  rule 
would  apply,  as  to  the  right  of  the  vendor  to 
remove  fixtures,  as  exists  between  the  heir  and 
executor  ;  and  it  is  not  now  necessary  to  dis- 
cuss that  branch  of  the  law. 

It  is  admitted,  in  this  case,  that  the  defend- 
ant erected  the  cider  mill  and  press,  at  her  own 
cost,  during  her  tenancy,  for  the  purpose  of 
making  the  cider  on  the  farm.  I  confess  I 
never  could  perceive  the  reason,  justice  or 
equity  of  the  old  cases,  which  gave  to  the  land- 
lord such  kind  of  erections  as  were  merely  for 
the  use  and  convenience  of  the  tenant,  the  re- 
moval of  which  neither  defrauds  nor  does  the 
least  injury  to  the  landlord.  The  rule  an- 
ciently was  very  rigid  ;  but  I  think  it  has 
yielded  materially  to  the  more  just  and>  liberal 
notions  of  modern  times.  In  Lawton.  v  Law- 
ton,  1  Atk.,  13,  the  question  arose  between  the 
tenant  for  life  and  a  remainderman.  The 
subject  of  controversy  was  a  fire-engine,  set 
*up  by  the  tenant  for  life,  for  the  bene-  [*31 
fit  of  a  colliery  ;  and  the  point  was,  whether 
it  should  be  considered  as  personal  estate. 
It  appeared  that  in  building  sheds  for  securing 
the  engine,  holes  were  left  for  the  ends  of  tim- 
ber, to  facilitate  removal,  and  they  were  ca- 
pable of  being  removed.  Lord  Hardwicke, 
after  observing  that  the  rigor  of  the  law  was 
relaxed  upon  this  subject,  pronounced  it  a 
mixed  case  between  enjoying  the  profits  of  the 
land,  and  carrying  on  a  species  of  trade.  He 
adverted,  with  evident  approbation,  to  a  de- 
cision of  Chief  Baron  Comyns,  at  the  Assizes 
at  Worcester,  in  which  the  subject  of  discus- 
sion was  a  cider  mill,  and  the  question  was 
between  the  executor  and  the  heir.  In  that 
case,  it  was  decided  that  though  cider  is  part 
of  the  profits  of  the  real  estate,  yet  it  was  per- 
sonal estate,  notwithstanding,  and  should  go 
to  the  executor.  Lord  Hardwicke,  in  the 
principal  case,  decided  that  the  fire-engine  was 
personal  estate ;  and  he  makes  a  very  strong 
distinction  between  the  rights  of  a  tenant  from 
year  to  year,  as  between  him  and  the  landlord, 
and  between  a  tenant  for  life  and  remainder- 
man. In  Lawton  v.  Salmon;  1  H.  Bl.,  259,  in 
the  notes,  Lord  Mansfield  stated  the  change 
that  had  taken  place  in  the  law,  as  between 
landlord  and  tenant.  He  observed  that  many 
things  may  now  be  taken  away  which  could 
not  be  formerly  ;  such  as  erections  for  carry- 
ing on  any  trade,  marble  chimney-pieces,  and 
the  like,  when  put  up  by  the  tenant.  This,  he 
adds,  is  no  injury  to  the  landlord,  for  the  ten- 
ant leaves  the  premises  in  the  same  state  in 
which  he  found  them,  and  the  tenant  is  bene- 
fited. 

In  the  case  of  Culling  v.  Tnfnal,  before 
Treby,  Ch.  J.,  in  1694  (Bull,  N.  P.,  34),  the 
tenant  had  erected  a  barn  on  the  premises,  and 
put  it  on  pattens  and  blocks,  but  not  fixed  in, 
or  to  the  ground,  and  removed  it  off  ;  he  was 
held  to  be  justified,  because  it  was  usual  to  re- 
move such  buildings  in  that  part  of  the  coun- 
try. But  Buller  states  that  the  question  would 
now  be  determined  in  favor  of  the  tenant  with- 
out difficulty,  for  that,  of  late  years,  many 
things  are  allowed  to  be  removed  by  tenants, 
which  were  not  formerly  ;  and  he  specially 
instances  cider  mills,  which  the  tenant  may 
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now  remove.  In  Dean  v.  Allattey,  3  Esp.,  11, 
Lord  Kenyon  held  that  the  law  would  make 
32*]  the  most  *favorable  construction  for  the 
tenant,  where  he  had  made  necessary  and  use- 
ful erections,  for  the  benefit  of  his  trade  or 
manufacture  ;  and  he  said  it  had  been  held  so, 
in  case  of  cider  mills,  and  in  other  cases  ;  and 
he  should  not  narrow  the  law,  but  hold  erec- 
tions of  that  sort,  made  for  the  benefit  of 
trade  (or  constructed  as  the  sheds  were  in  that 
•case),  to  be  removable  at  the  end  of  the  term. 
In  the  case  of  Elwes  v.  Maw,  3  East,  38,  the 
buildings  erected  by  the  tenant,  and  which  he 
removed,  were  of  brick  and  mortar,  and  tiled, 
and  the  foundations  were  one  foot  and  a  half 
•deep  in  the  ground  ;  and  Lord  Ellenborough 
said  that  these  were  fixtures,  and  not  remova- 
ble, as  between  landlord  and  tenant.  This 
case  does  not  call  for  any  expression  of  our 
opinion  on  the  correctness  of  that  decision,  nor 
do  we  intend  to  approve  or  disapprove  of  it. 
It  is  very  materially  different  from  the  present  j 
case.  Lord  Ellenborough  refers  to  the  decision  | 
of  Chief  Baron  Comyns  in  the  case  of  the  cider 
mill  ;  he  says  he  may  have  considered  it  a 
mixed  case,  between  enjoying  the  profits  of  the 
land  and  carrying  on  a  species  of  trade,  and.  as 
considering  the  cider  mill  as  properly  an  ac- 
cessary to  the  trade  of  making  cider ;  and  I 
can  see  no  good  reason  why  it  may  not  thus  be 
considered,  for  cider  is  an  article  of  trade.  He 
refers,  also,  to  the  case  before  Chief  Justice 
Treby,  and  admits  that  the  tenant  might  re- 
move the  barn  on  pattens  and  blocks  ;  for,  he 
says,  they  were  not  fixed  in  or  to  the  ground, 
and  so  they  were  not  fixtures. 

The  plea  here  states  that  the  mill  and  press 
were  annexed  to,  and  parcel  of,  the  farm  ;  but 
it  does  not  state  how  they  were  annexed  ; 
whether  the  mill  was  let  into  the  ground  or 
not.  It  states  a  mere  matter  of  law,  and  not 
of  fact.  But  it  is  immaterial  whether  the  mill 
was  let  into  the  ground  or  not.  The  tenant, 
in  my  judgment,  had  an  unquestionable  right 
to  remove  it,  as  personal  property. 

The  plaintiff's  counsel  supposes  that  the 
tenant  could  not  remove  this  mill  after  the 
end  of  the  term.  It  is  true,  that  if  she  entered 
upon  the  plaintiff's  possession,  and  took  away 
the  mill,  she  would  be  a  trespasser  on  the  soil, 
and  answerable  for  breaking  the  close  ;  but 
leaving  the  mill  there,  if  it  belonged  to  her, 
would  not  work  any  change  of  the  property  ; 
and  in  this  action  the  trespass  for  entering  on 
33*]  the  premises  is  not  in  *question  ;  and 
when  it  is  said  that  the  removal  must  be  with- 
in the  term,  or  else  he  will  be  a  trespasser,  it 
means  only  a  trespasser  as  regards  the  entry. 

Judgment  for  the  defendants. 

Cited  in— 6  Cow.,  667 ;  20  Wend.,  644 ;  1  N.  Y..  570 ; 
18  N.  Y.,  31 ;  19  N.  Y.,  241 ;  20  N.  Y.,  349 ;  7  Barb., 
266 ;  10  Barb.,  502 ;  11  Barb.,  57  :  1  Duer.  366 :  1  Daly, 
326  ;  2  Pet..  148 ;  3  Mason,  466  ;  10  Kan.,  317 ;  13  Mich., 
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defendant  pleaded  the  Statute  of  Limitations.  Held 
that  the  plaintiff  cannot  reply  a  fraudulent  con- 
cealment of  the  badness  of  the  work  by  the  de- 
fendant, so  that  the  plaintiff  'did  not  discover  the 
fraud  until  within  six  years  before  the  commence- 
ment of  the  suit,  so  as  to  deprive  the  defendant  of 
the  protection  of  the  Statute. 

Though  a  replication  must  not  depart  from  any 
material  allegation  in  the  declaration,  yet  where 
the  plea  is  evasive,  the  plaintiff  may  avoid  the 
effect  of  it,  by  restraining  his  cause  of  action  with 
more  particularity  and  certainty  ;  and  thus  meet 
and  thwart  the  particular  defense  set  up. 

Though  an  action  will  not  lie  against  executors 
or  administrators,  for  a  fraud  of  the  testator, 
which  does  not  benefit  the  assets;  yet  it  will  lie 
against  his  representatives,  on  a  contract  fraudu- 
lently performed  by  him. 

Citations—  1  Chit.  PL,  602,  603  ;  1  N.  R.  L.,  186; 
Doug.,  654;  3  Mass.,  201  ;  3  P.  Wms.,  143;  2  Sch.  & 
Lef  .,  634  ;  10  Johns.,  464. 


TROUP  v.  THE  EXECUTORS  OF  SMITH. 

Pleading — Negligence — Plea  of  Statute  of  Limi- 
tations— Replication  of  Fraudulent  Conceal- 
ment until  Within  Six  Tears — Departure — 
Fraudulent  Performance  of  Contract,  by  Tes- 
tator'—Action  Against  Executors. 

In  an  action  of  assumpsit,  for  negligence,  want  of 
skill,  and  fraud,  in  the  performance  of  work,  the 
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was  an  action  of  assumpsit,  brought 
J-  against  the  executors  of  John  Smith,  de- 
ceased. The  declaration  contained  five  counts. 
The  first  count  stated  that  the  plaintiff,  being 
seised  of  a  township  of  land,  in  the  town  of 
Ossian,  County  of  Alleghany,  and  being  de- 
sirous of  having  the  same  surveyed  into  lots 
of  convenient  size,  for  the  purpose  of  enabling 
him  to  sell  the  same  with  exactness  and 
certainty,  to  settlers  desirous  of  purchasing 
lots,  and  also  to  convey  the  same  to  pur- 
chasers, with  accuracy  and  certainty  ;  the  tes- 
tator, in  his  lifetime,  being  a  surveyor  of  land, 
and  following  the  business  and  occupation  of 
a  surveyor  of  land,  May  10,  1816.  at  Bath,  in 
the  County  of  Steuben,  in  consideration  that 
the  plaintiff,  at  the  special  "instance  and  re- 
quest of  the  testator,  in  his  lifetime,  had  then 
and  there  retained  and  employed  him,  in  the 
way  of  his  said  occupation  and  business  as  a 
surveyor  of  land  (supposing,  always,  that  he 
would  act  in  a  skillful  and  faithful  manner), 
to  survey  the  said  township  of  land  into  lots 
of  convenient  size,  to  enable  the  plaintiff  to 
sell  the  same  with  accuracy,  &c.  And  also  to 
make  and  deliver  to  the  plaintiff,  particular, 
accurate  and  true  field  notes  of  the  said  sur- 
vey ;  and  also  to  make  and  deliver  to  the 
plaintiff  a  particular,  exact  and  true  map  of 
the  -said  township,  and  of  the  several  lots  com- 
posing the  same,  to  be  founded  on,  and  con- 
formable to  the  said  survey,  for  a  reasonable 
reward,  to  be  therefor  paid  by  the  plaintiff  to 
*the  testator.  He,  the  testator,  being  [*34 
such  surveyor,  then  and  there,  &c.,  undertook 
and  faithfully  promised  the  plaintiff,  to  sur- 
vey, in  a  skillful  and  faithful  manner,  and 
with  accuracy,  exactness  and  certainty,  the 
said  township  of  land,  into  lots  of  convenient 
size.  &c.  ;  and  also  to  make  and  deliver  to  the 
plaintiff,  particular,  accurate  and  true  field 
notes  of  the  said  survey  ;  and  also  to  make 
and  deliver  to  the  plaintiff,  a  particular,  exact 
and  true  map,  &c.,  within  a  reasonable  time, 
•fee.  Nevertheless,  the  testator,  John  Smith, 
not  regarding  his  said  promises,  &c.,  did  not 
perform  the  same  in  a  skillful  and  faithful 
manner,  &c.  ;  but,  on  the  contrary,  performed 
the  same  in  a  grossly  unskillful  and  unfaith- 
ful manner;  that  is  to  say,  by  neglecting  to 
survey  and  mark  all  the  lines  of  each  of  the 
said  lots,  to  ascertain  and  fix  with  precision 
the  quantity  of  land  contained  in  each  of  the 
said  lots,  to  prevent  the  lines  of  the  said  lots 
from  encroaching  upon  and  interfering  with 
each  other  ;  to  state  with  accuracy  and  truth, 
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the  kind  and  quantity  of  all  the  timber,  the 
kind  and  quality  of  the  soil  of  each  of  the 
said  lots  ;  and  to  state  with  truth,  and  also  to 
delineate  and  lay  down  with  accuracy,  on  the 
map  of  the  said  township,  all  the  streams  of 
water  running  in  and  through  the  said  several 
lots,  or  parts  thereof,  with  the  several  mill 
seats  thereon  ;  whereby  the  said  survey  of  the 
said  township,  by  the  said  John  Smith,  was 
rendered  so  grossly  deficient  in  truth  and 
accuracy,  as  to  be  entirely  unfit  and  unsafe 
for  the  use  of.the  plaintiff';  which  caused  the 
said  survey  of  the  said  township  to  be  wholly 
useless  and  unprofitable  to  the  plaintiff,  and 
thereby  put  and  subjected  him  to  very  great 
loss  and  damage,  not  only  by  being  long  hin- 
dered and  delayed  in  the  sale  of  divers  of  the 
said  lots,  to  settlers,  who  were  willing  to  pur- 
chase the  same,  &c.,  but  also,  by  being  forced 
to  pay,  lay  out,  and  expend,  a  large  sum  of 
money,  to  wit :  $1,500,  in  procuring  a  partic- 
ular, accurate,  exact  and  perfect  survey  of 
the  said  township,  to  be  performed  and  made 
bv  another  surveyor,  having  competent  skill, 
diligence  and  integrity,  for  that  purpose,  &c. 
The  plaintiff  then  alleged  that  he,  afterwards, 
Dec.  16,  1816,  paid  to  the  testator,  in  his  life- 
time, the  sum  of  $1,500,  as  a  reasonable  re- 
ward for  his  services,  in  performing  and  mak- 
35*]  ing  the  said  survey.  &c. ;  and  *which 
sum  the  -testator  received  in  full  satisfaction 
for  the  same  ;  by  reason  whereof,  &c. 

The  second,  third  and  fourth  counts  were 
also  special ;  the  fifth  count  was  for  money 
lent,  money  paid,  and  money  had  and  re- 
ceived, &c.,  and  an  insimul  computassent,  &c. 

The  defendant  pleaded:  1.  Non  Assumpsit. 
2.  Actio  non  accredit  infra  sex  annos.  3.  Plene 
adminixtravit:  The  plaintiff  replied  to  the  sec- 
ond plea  as  to  the  first  count,  that  he  ought 
not,  by  reason  of  anything  in  that  plea  alleged, 
to  be  barred,  &c.,  because,  he  said,  that  the 
said  John  Smith,  the  testator,  in  his  lifetime, 
surveyed  the  said  township  of  land  fraudulent- 
ly and  deceitfully,  in  this,  that  he  did  not  run 
and  mark  some  of  the  lines  between  many  of 
the  lots,  in  any  manner  whatsoever  ;  that  some 
of  the  lines,  in  many  of  the  lots,  were  so  badly 
and  imperfectly  run  and  marked  that  the  same 
could  not  be  traced  ;  that  some  of  the  lines,  of 
many  of  the  lots,  interfered  with  and  intersected 
each  other ;  that  the  courses  of  many  of  the 
lots  were  not  marked  or  designated  by  any 
monuments  whatever  ;  and  that  others  were, 
otherwise,  so  badly  and  unskillfully  marked, 
that  the  quantity  of  land  contained  in  some  of 
the  lots  was  n6t  ascertained  and  fixed  with 
exactness  ;  and  that  some  of  the  streams  of 
water  running  in  an,d  through  the  several  lots, 
with  the  mill  seats  thereon,  were  not  delin- 
eated and  laid  down  on  the  map  of  the  said 
survey — from  all  which  causes,  the  said  sur- 
vey became  useless  and  unprofitable  to  the 
plaintiff.  And  further,  that  at  and  immediate- 
ly before  the  payment  by  the  plaintiff,  of  the 
said  sum  of  $1,500,  to  wit :  Dec.  30,  1816,  the 
said  John  Smith,  fraudulently  and  deceitfully, 
showed  and  delivered  to  the  plaintiff  certain 
faNe  and  incorrect  field  notes,  maps  or  plats 
of  the  said  survey  of  the  said  township,  from 
which  it  appeared  that  the  said  survey  had 
been  performed  in  a  good,  skillful,  sufficient 
and  workmanlike  manner,  according  to  the 
924 
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true  intent  and  meaning  of  the  promise  and 
undertaking  of  the  said  John  Smith.  And 
further,  that  the  said  township  of  land,  at  the 
time  of  the  survey  thereof,  consisted  of  land 
in  a  state  of  nature,  and  was  covered  with  tim- 
ber, trees  and  underbrush,  and  that  by  reason 
thereof,  and  of  the  said  false  and  incorrect 
field  notes,  maps  and  plats,  purporting,  never- 
theless, *to  be  true  and  correct,  &c.,  the[*36 
said  fraud  and  deceit  were  not  discovered  by 
the  plaintiff  until  a  long  time  after  said  con- 
tract was  to  be  performed,  and  after  parts  of 
the  said  township  had  been  contracted  to  be 
sold  by  the  plaintiff  to  settlers,  to  wit:  May  1, 
1818,  &c. 

There  were  also  several  replications  to  the 
same  plea,  as  to  the  second,  third  and  fourth 
counts,  which  were  substantially  the  same  as 
to  the  first. 

There  was  a  general  demurrer  to  the  repli- 
cations. 

Mr.  J.  C.  Spencer,  in  support  of  the  demur- 
rer, contended  : 

1.  That  the  replications  were  a  departure 
from  the  declaration.     (1  Chit.  PI.,  618,  619.) 

2.  That  the  replications  were  double,  incon- 
sistent, contradictory  and  uncertain. 

3.  That  the  matter  of  excuse  set  up  in  avoid- 
ance of  the  plea  of  the  Statute  of  Limitations 
was  insufficient,  and  no  answer  to  the  plea. 

The  plaintiff  does  not  say  that  the  cause  of 
action  did  not  accrue  until  within  six  years, 
but  merely  that  he  did  not  discover  it  until 
within  that  time. 

4.  That  the  action,  sounding  in  tort,  died 
with  the  testator,  and  did  not  survive  against 
his  executors.     (1  Johns.,  403;  Cowp.,  371  ;  1 
Com.  Dig.,  172,  196;  1  Morgan's  Vade  Mecum, 
276.)    It  is-an  action  for  deceit,  and  not  guilty 
would  have  been  a  proper  plea.     (Ld.  Raym., 
973;  1  Cai.,  124.)    An  action  of  debt  for  an 
escape  does  not  lie  against  the  executor  of  a 
deceased   sheriff.      Though  the  form   of  this 
action  be  assumpsit,  yet  it  is,  in  substance,  for 
a  tort.     It  is  an  exception  to  the  general  rule 
as    to  actions   of   assumpsit.      Where   things 
imply  a  wrong  in  themselves,  or  any  misfea- 
sance, the  rule  applies,  actio  personalia,  morilur 
cum  persona.     (Baily  v.  Butter,  T.  Raym.,  72.) 

Mr.  Butler  and  Mr.  Talcot,  Atty.-Gen.,  con- 
tra, insisted  : 

1.  That  the  action  would  lie  against  the 
executors.  Anciently,  the  maxim  actio  person- 
alis  moritur  cum  persona  was  applied  t'o  almost 
all  actions  ex  contractu,  in  which  a  wager  of 
law  was  allowed.  But  for  the  last  two  cent- 
uries, in  England,  more  liberality  has  pre- 
vailed, and  every  action  arising  ex  contractu, 
or  where  assumpsit  is  a  proper  form,  survives 
against  *executors.  (1  Chit.  PI.,  92,  93  ;  [*37 
2  Chit.  PI.,  94  ;  Moraran's  Prac.,  84  ;  3  Went. 
PL,  322,  384,  389  ;  2  Bac.  Abr.,  tit.  Ex'rs, 
&c.,  P,  2  ;  Toll.  L.  of  Ex'rs,  352.)  An  action 
may  arise  ex  contractu,  yet  partake  of  a  tort 
or  delictum  in  the  breach  of  it  ;  and  though  an 
action  for  a  deceit  would  lie,  yet  the  plaintiff 
may  waive  the  tort  and  bring  assumpsit.  (1 
Chit.  PI.,  90,  99,  132,  138,  139  ;  3  Dall.,  357; 
15  Johns.,  475.)  An  action  on  the  case  will 
lie,  and  so  will  assumpsit ;  and  the  latter  is 
now  considered  as  the  most  appropriate  rem- 
edy. (9  Co..  89 a  ;  Sir  T.  Raym.,  71  ;  Saville, 
40;  Cro.  Car.,  539.)  In  Hambly  v.  Scott,  the 
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cases  were  fully  examined  and  Lord  Mansfield 
laid  down',  in  the  clearest  and  most  satisfactory 
manner,  a  just  and  equitable  rule  on  this  sub- 
ject. (Cowp.,  371,  377;  1  Chit.  PL,  56,  57.) 
In  Utteraon  v.  Vernon,  3  T.  R.,  549,  Lord  Ken- 
yon  recognizes  the  distinction  taken  by  Lord 
Mansfield,  that  where  a  person  is  guilty  of  a 
tort,  as  by  cutting  down  trees,  and  then  dies, 
no  action  lies  against  his  representatives  for 
damages  arising  from  the  tortious  act  ;  though 
the  value  of  the  timber  may  be  recovered  out 
of  his  assets.  (1  Saund.,  216,  217,  n.  1.) 

Again  ;  a  bill  in  equity  may  be  filed  against 
an  executor,  for  a' fraud  committed  by  his  tes- 
tator. (3  Atk.,  757  ;  1  Madd.  Ch.,  205.)  And 
there  is,  as  was  observed  by  Lord  Mansfield,  a 
great?  analogy  between  this  action  of  assumpsit 
and  a  bill  in  equity. 

Again  ;  in  Harrison  v.  Walker,  Peake's  Gas., 
Ill,  where  B.,  a  bankrupt,  had  received  money 
on  a  bill  which  he  had  fraudulently  obtained 
from  A.,  and  afterwards  a  commission  of 
bankruptcy  issued  against  him,  Lord  Kenyon 
held  that  A.  might  recover  back  the  money 
from  the  assignees  of  B.,  in  an  action  of 
assumpsit;  yet  the  assignees  of  a  bankrupt 
are  no  more  liable  for  the  torts  or  frauds  of 
the  bankrupt,  than  executors  are  for  the  torts 
of  their  testator. 

2.  The  replication  is  not  a  departure  from 
the  declaration.     Where  a  plea  is  evasive,  the 
plaintiff  may  avoid  the  effect  of  it  by  restating 
the  cause  of  action,  or  by  a  new  assignment. 
(1  €hit.   PL,   602;  Shippey  v.   Henderson,   14 
Johns.,  178,   180.)    In  the  case  .of  The  First 
38*]  Mass.  Turnpike  Co.  v.  *  Field,  3  Mass., 
201,  it  was  decided  that  a  fraudulent  conceal 
ment  by  the  defendant,  that  a  cause  of  action 
had  accrued  to  the  plaintiff,  was  a  good  repli- 
cation to  a  plea  of  the  Statute  of  Limitations. 

3.  Nor  is  there  any  duplicity  or  uncertainty 
in  the  replication  ;  but  if  there  were,  it  cannot 
be  taken  advantage  of  on  a  general  demurrer. 
(1  Chit.  PL,  572,  573,  625/626.) 

4.  But  the  great  objection  is,  that  the  repli- 
cation is  no  answer  to  the  plea ;  or,  in  other 
words,  that  fraud  will  not  take  a  case  out  of 
the  Statute  of  Limitations.    The  Statute  ought 
to  be  strictly  construed.     If  the  plea  in  this 
case  is  to  prevail,  it  is  obvious  that  great  injus- 
tice will  be  done.     Fraud  is  not  within  the 
equity  or  spirit,  nor  within  the  terms  of  the 
Statute.     In  the  interpretation  of  the  Statute, 
it  is  fairly  to  be  supposed  that  the  Legislature 
intended  to  except  fraud  from  its  protection. 
(Vattel,  B,  2,  ch.  17,  sees.  282,  291,  299.)    To 
permit  a  defendant  who  has  by  his  own  fraud- 
ulent concealment  prevented  the  plaintiff  from 
discovering  his  cause  of  action,  to  plead  the 
Statute  in  bar,  would  be  repugnant  to-  the 
clearest  principles  of  law  and  equity. 

The  Statute  cannot  be  pleaded  to  a  bill  for 
the  discovery  of  fraud,  as  length  of  time  forms 
no  bar,  in  such  case.  (1  Madd.  Ch.,  205  ;  3 
Atk.,  558;  2  Ves.,  Jr.,  280;  3  Johns.  Ch,, 
216;  6  Wh.,  293.)  So,  in  the  construction  of 
the  Statute  of  Frauds,  a  court  of  equity  con- 
siders a  part  performance  as  taking  a  case  out 
of  the  Statute,  and  gives  relief  on  the  ground 
of  fraud,  in  refusing  to  perform,  after  suffer- 
ing a  performance  by  the  other  party.  (1 
Madd.  Ch.,  300,  302;  14  Johns.,  35.)  Courtsof 
law  and  equity  have  a  concurrent  jurisdiction 
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in  matters  of  fraud.  The  action  of  assumpsit 
is  like  a  bill  in  equity.  Fraud  constitutes  an 
exception  to  all  general  rules,  and  the  partv 
who  is  guilty  of  it,  is  not  allowed  to  shelte'r 
himself  under  the  general  rule  of  law.  (Phil 
Ev.,  426,  428  ;  Doug.,  654  ;  4  Yeates,  109  ;  1 
Hayw.,  16  ;  2Hayw.,  129  ;  4Dessas  ,  179, 180  ; 
4  Munf.,  444  ;  8  Cr.,  93  ;  3  Mass.,  371  ;  8  P. 
Wms.,  143  ;  13  Vin.  Abr.,  542,  tit.  Fraud,  Z, 
pi.  3  ;  Fowler  v.  Hunt,  10  Johns.,  464  ;  Domat, 
B,  3,  sec.  .5,  n.  9  ;  4  Bro.  P.  C.,  163  ;  Cas  t. 
*Talb.,  61,  69  ;  2  Sch.  &  Lef.,  631,  634  ;  1*39 

1  P.  Wms.,  742  ;  Bull.  N.  P.,  150  ;  Str.,  907  ; 

2  Saund.,   117;  Willes,  259,  n.;  3  Bl.  Com., 
309,  n.  9  ;  Bac.  Abr.,   tit.  Limitation  of  Ac- 
tions, D,  3.) 

Mr.  J.  C.  Spencer,  in  reply.  It  is  immaterial 
when  the  plaintiff  discovered  the  fraud  ;  for 
fraud,  in  a  court'  of  law,  is  not  a  good  replica- 
tion to  a  plea  of  the  Statute  of  Limitations.  In 
Breev.  RMeck,  Doug.,  654,  Lord  Mansfield,  -to 
be  sure,  says:  "There  may  be  cases,  too, 
which  fraud  will  take  out  of  the  Statute  of 
Limitations."  But  this  is  a  mere  obiter  dictum. 
It  was  not  a  point  decided  in  the  case.  The 
cases  cited  from  chancery  are  those  of  trusts. 
Sugden  (L.  of  Vend.,  &c.,  241,  242  ;  2  Madd. 
Ch.,  245)  refers  to  them,  to  show  that  in  equity 
the  Statute  of  Limitations  does  not  bar  a  trust, 
as  between  the  parties.  No  matter  whether 
there  be  fraud  or  not,  the  rule  in  equity  is 
broad  and  general.  The  Statute  does  not  apply 
in  cases  of  trusts.  The  Statute  is  considered  as 
not  binding  a  court  of  chancery  ;  but  that 
court  adopts  it,  as  a  reasonable  rule,  to  be 
applied  in  analogous  cases.  (2 Madd.  Ch.,  244.) 
Will  this  court  adopt  this  rule  of  equity,  with 
all  its  consequences,  and  say  that  the  Statute 
of  Limitations  does  not  apply  to  any  case  of 
money  lent  or  paid  in  trust  ?  In  Hoteden 
v.  Lord  Annesley,  2  Sch.  &  Lef.,  631-633, 
Lord  Redesdale  examines  the  doctrine  of 
courts  of  equity  on  this  subject.  He  says  : 
"Courts  of  equity  are  bound  to  yield  obedi- 
ence to  the  Statute  of  Limitations,  upon  all 
legal  titles  and  legal  demands,  and  cannot  act 
contrary  to  the  spirit  of  its  provisions.  The 
Statute  must  be  taken  virtually  to  include 
courts  of  equity  ;  for  when  the  Legislature  by 
statute  limited  the  proceedings  at  law,  in  cer- 
tain cases,  and  provided  no  express  limitations 
for  proceedings  in  equity,  it  must  be  taken  to 
have  contemplated  that  equity  followed  the 
law  ;  and  therefore,  it  must  be  taken  to  have 
virtually  enacted,  in  the  same  cases,  a  limita- 
tion for  courts  of  equity  also."  ' '  That  wher- 
ever the  Legislature  has  limited  a  period  for 
law  proceedings,  equity  will,  in  analogous 
cases,  consider  the  equitable  rights  as  bound 
by  the  same  limitation."  And  he  states  the 
qualifications  and  distinction  as  to  the  general 
principle  that  "trusts  and  *fraud  are  [*4O 
not  within  the  Statute."  "If,"  says  he,  "a 
trustee  is  in  possession,  and  does  not  perform 
his  trust,  his  possession  operates  nothing  in 
bar,  because  his  possession  is  according  to  his 
title."  "  But  the  question  of  fraud  is  of  a  very 
different  description  ;  that  is,  a  case  where  a 
person  who  is  in  possession  by  virtue  of  that 
fraud,  is  not,  in  the  ordinary  sense  of  the  word, 
a  trustee,  but  is  to  be  constituted  a  trustee 
by  a  decree  of  a  court  of  equity,  founded  on 
the  fraud,  and  the  possession,  in  the  mean- 
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time,  is  adverse  to  the  title  of  the  person  who 
impeaches  the  transaction  on  the  ground  of 
fraud."  A  court  of  equity  does  not  impeach  a 
transaction  on  the  ground  of  fraud,  where  the 
fact  of  fraud  was  within  the  knowledge  of  the 
party,  "  within  the  period  prescribed  by  the 
Statute.  But  every  new  right  of  action  in 
equity,  that  accrues  to  the  party,  on  the  dis- 
covery of  the  fraud,  must  be  acted  upon  within 
that  period."  (p.  636.)  If,  then,  the  discovery 
of  the  fraud  does  not  give  a  new  right  of 
action,  it  does  not  come  within  the  principle  of 
a  court  of  equity  ;  and  if  it  does  give  a  new 
right  of  action,  then  the  replication  is  a  depart- 
ure from  the  declaration. 

In  Cooth  v.  Jackxon,  6  Ves.,  39,  Lord  Eldon, 
referring  to  the  administration  of  justice  in 
distinct  courts  of  law  and  equity,  in  England, 
observed,  that  the  character  of  the  law  of  that 
country  had  suffered  more  by  the  circum- 
stance of  courts  of  law  acting  upon  what  they 
conceive  to  be  the  rules  of  equity,  than  from 
any  other  cause.  A  court  of  equity  has  its 
peculiar  mode  of  proceeding,  and  its  peculiar 
remedies.  In  equity,  great  weight  is  attributed 
to  the  oath  of  the  defendant ;  and  if  he  denies 
the  fraud,  the  testimony  of  a  single  witness  is 
not  sufficient  to  support  a  decree  against  it  ; 
though  it  would  be  enough  for  the  plaintiff  in 
an  action  at  law. 

In  Emm  v.  Bicknell,  6  Ves.,  174,  182,  183, 
Lord  Eldon.  in  taking  notice  of  the  position  of 
some  of  the  common  law  judges,  in  Paisley  v. 
Freeman,  and  some  other  cases,  that  if  there 
was  relief  in  equity,  there  ought  to  be  relief  at 
law,  observes  that  it  was  a  proposition  excess- 
ively questionable,  and  he  doubted  whether  it 
was'not  founded  in  pure  ignorance  of  the  con- 
stitution and  doctrine  of  the  Court  of  Chan- 
cery. The  position  of  Mr.  Justice  Buller,  in 
41*]  Goodtitle  *v.  Morgan,  1  T.  R,  755,  that 
what  has  become  a  rule  of  property  in  a  court 
of  equity  ought  to  be  adopted  in  a  court  of 
law,  appeared  to  him  to  be  a  very  hasty  prop- 
osition. 

As  to  the  decisions  by  the  courts  of  Mass. 
and  Pa.,  it  is  to  be  observed,  that  in  those 
states  there  are  no  courts  of  chancery,  distinct 
from  their  common  law  courts.  In  the  case  of 
T/ie  Mass,  Turnpike  Co.  v.  Field,  &c.,  there 
was,  in  fact,  a  fraudulent  concealment  on  the 
part  of  the  defendants,  which  was  the  sole 
cause  of  the  delay,  in  bringing  the  action.  In 
the  present  case  there  was  no  such  conceal- 
ment. There  was  no  act  whatever  on  the  part 
of  the  defendants  which  prevented  the  plaintiff 
from  discovering  the  cause  of  action.  His 
only  excuse  for  not  discovering  it  sooner,  is, 
that  his  land  was  in  such  a  wild  state,  and  so 
covered  with  timber  and  trees,  that  the  fraud 
of  the  defendants  could  not  be  discovered. 
Could  the  plaintiff,  after  suffering  his  land  to 
remain  in  that  state  for  fifty  years,  bring  his 
action  for  a  fraud  in  the  survey,  and  reply  this 
matter  as  a.n  excuse  for  the  delay  ?  Chief  Jus- 
tice Parsons,  in  delivering  his  opinion,  in  the 
case  cited,  relied  on  the  dictum  of  Lord  Mans- 
field, in  Bree  v.  Holbeck,  and  the  case  of  The 
South  Sea  Co.  v.  WymondseU,  3  P.  Wms.,  143, 
which  was  a  bill  for  relief  on  the  ground  of 
fraud  in  a  certain  contract  for  stock  ;  and  Lord 
Chancellor  King  referred  to  Lord  Warrington's 
case,  1  Bro.  P.  C.,  455,  in  which  it  was  held, 
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that  if  the  fraud  was  known  above  six  years 
before  the  filing  of  the  bill,  it  would  be  barred 
by  the  Statute  ;  and  that  it  was  necessary  to 
charge  that  the  fraud  was  discovered  within 
six  years.  The  grounds  of  that  decision,  as 
stated  by  Lord  Redesdale  (2  Sch.  &  Lef.,;634) 
were,  that  "the  discovery  of  the  fraud  being 
alleged  to  be  a.t  a  subsequent  period,  and  aris- 
ing out  of  circumstances  collateral,  a  court  of 
equity  was  warranted  in  avoiding  the  transac- 
tion, notwithstanding  the  Statute  ;  for,  pend- 
ing the  concealment  of  the  fraud,  the  Statute 
of  Limitations  ought  not  in  conscience  to  run  ;. 
the  conscience  of  the  party  being  so  affected 
that  he  ought  not  to  be  allowed  to  avail  him- 
self of  the  length  of  time."  This  doctrine  of  a 
court  of  equity  is  not  applicable  in  courts  of 
law,  *which  must  be  bound  by  the  pos-  [*4-5S 
itive  provisions  of  the  Statute.  It  is  not  sur- 
prising, that  the  judges  in  Mass,  and  Pa.,  not 
adverting  to  this  distinction  between  the  con- 
stitution and  doctrines  of  the  two  courts, 
should  talk  so  loosely  on  the  subject.  This 
court  is  now  called  upon  to  lay  down  a  rule  of 
law,  which  was  not  present  to  the  minds  of 
those  who  framed  the  Statute  ;  and  if  it  is  to- 
prevail,  why  may  it  not  be  applicable  to  the 
case  of  a  dormant  partner,  concealed  by  the 
active  partner;  or  to  criminal  cases,  where  the 
crime  is  concealed  by  the  party  for  more  than 
three  years  ?  If  the  rule  applies  to  one  section 
of  the  Statute,  it  must  be  equally  applicable  to 
the  others.  In  Fowler  v. '  Hunt,  the  court 
merely  decide  what  shall  be  a  return  into  the 
State,  within  the  meaning  of  the  proviso  to  the 
5th  section  of  the  Statute  ;  that  it  must  be  open 
and  public,  not  clandestine. 

Even  if  the  position  of  Lord  Mansfield  was 
sound,  it  does  not  apply  to  this  case  ;  for  the 
plaintiff  has  abandoned  his  count  for  money 
had  and  received,  which  is  alone  analogous  to  a 
bill  in  equity,  and  proceeds  solely  on  the 

f round  of  fraud.  He  does  not  allege  that  the 
efendants  have  not  done  the  work ;  but  merely 
that  it  has  not  been  done  well,  or  as  it  ought 
to  have  been  done,  according  to  the  contract. 
The  deception  alleged  in  the  replication  is,  the 
delivery  of  certain  false  and  incorrect  field 
books,  and  maps  of  the  survey  :  but  this  was 
before  the  plaintiff  paid  his  money.  If  a  false 
assertion  or  representation  is  a  sufficient  answer 
to  a  plea  of  the  Statute  of  Limitations,  it  will 
be,  in  effect,  repealed. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court  : 

The  defendants  have  demurred  generally  to 
the  plaintiff's  replications  to  a  plea  of  the  Stat- 
ute of  Limitations.  The  declaration  is  in 
aammpsit,  on  the  promises  of  the  testator,  as  a 
surveyor,  for  a  reward  to  be  paid  to  him  there- 
for, by  the  plaintiff, 'to  survey  out  into  lots, 
skillfully  and  accurately,  a  township  of  land, 
and  to  delineate  the  same  on  a  map,  to  enable 
the  plaintiff,  the  proprietor  thereof,  to  sell  the 
same  in  parcels,  and  to  actual  settlers.  The 
breach  alleged  is,  that  although  the  testator 
was  paid  therefor  a  large  sum  of  money,  he 
negligently  and  fraudulently  performed  his 
undertaking,  *and  did  not  faithfully  and  [*43 
accurately  execute  the  work  ;  but,  on  the  con- 
trary, did  it  so  unskillfully  and  negligently, 
that  the  same  was  of  no  value  to  the  plaintiff. 
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The  defendants  pleaded  the  Statute-  of  Lim- 
itations; that  the  action  did  not  accrue  to  the 
plaintiff  within  six  years  before  the  exhibition 
of  the  plaintiff's  bill  To  this  plea  the  plaint- 
iff replied,  setting  forth  the  particulars  of  the 
testator's  fraud  in  making  the  survey,  and  the 
unskillful,  insufficient  and  unworkmanlike 
manner  in  which  the  work  had  been  done;  and 
that  the  land,  at  the  time  of  the  survey  thereof, 
was  in  a  state  of  nature,  and  was  covered  with 
timber  trees  and  underbrush  ;  and  that  by 
reason  thereof,  and  of  the  false  and  incorrect 
tield  notes,  maps  and  plats,  the  fraud  and 
deceit  practiced  by  the  testator  were  not  dis- 
covered by  the  plaintiff  until  a  long  time  after 
the  contract  was  performed,  and  after  parts  of 
the  land  had  been  contracted  to  be  sold  by  the 
plaintiff  to  settlers,  to  wit:  on  the  first  day  of 
May,  1818,  at,  &c.  There  are  four  several  rep- 
lications, substantially  to  the  same  effect  ; 
to  these  the  defendants  hav,e  put  in  a  general 
demurrer. 

Upon  the  argument,  several  exceptions  were 
taken  to  the  replications:  1st.  That  the  action, 
as  set  forth  in  the  replications,  does  not  lie 
against  executors.  2d.  That  the  replications 
are  a  departure  from  the  declaration.  3d.  That 
they  are  double,  inconsistent  and  uncertain. 
4th.  That  the  excuse  set  forth,  in  avoidance  of 
the  plea,  is  insufficient.  As  the  opinion  of  the 
court  is  founded  on  the  last  exception,  it  will 
not  be  necessary  to  examine,  particularly,  the 
other  objections  to  the  replication;  but  we  have 
no  difficulty  in  saying  that  they  are  not  well 
taken. 

It  is  a  general  rule  that  a  replication  must 
not  depart  from  any  material  allegation  in  the 
declaration;  yet,  where  there  is  an  evasive  plea, 
the  plaintiff  may  avoid  the  effect  of  it  by  re- 
stating his  cause  of  action  with  more  particu- 
larity and  certainty,  and  so  as  to  meet  and 
thwart  the  particular  defense  set  up.  (1  Chit. 
PI.,  602.  603.)  An  action  will  not  lie  against 
the  representatives  of  a  party  fora  fraud  which 
does  not  benefit  the  assets ;  but  it  will  lie  upon 
a  contract  which  has  been  fraudulently  per- 
formed. As  to  the  duplicity  complained  of,  if 
any  exists,  the  objection  cannot  be  taken  on 
44*J  *a  general  demurrer.  The  question, 
then,  is,  whether  the  frauds  disclosed  in  the 
replications,  in  the  survey  made  by  the  testator, 
and  the  non-discovery  of  those  frauds,  from 
the  causes  set  forth,  within  six  years  from  the 
performance  of  the  survey,  preclude  the  de- 
fendants from  pleading  the  Statute  of  Limita- 
tions, in  avoidance  of  the  plaintiff's  original 
cause  of  action.  And  this  leads  to  the  inquiry, 
whether  the  plaintiff  can,  in  a  court  of  law, 
set  up  a  fraud  on  the  part  of  the  defendant,  to 
take  a  case  out  of  the  operation  of  the  Statute 
of  Limitations  ;  and  if  he  can.  whether  suffi- 
cient matter  has  been  alleged  to  deprive  the 
defendants  of  the  protection  of  the  Statute. 
The  Statute  (1  N.  R.  L.,  186)  enacts,  that  all 
actions  upon  the  case,  and  of  account,  other 
than  actions  for  slander,  and  actions  which 
concern  the  trade  of  merchandise  between 
merchant  and  merchant,  their  factors  and  serv- 
ants: and  all  actions  of  debt  for  arrearages  of 
rent,  or  founded  on  any  contract  without 
specialty;  and  all  actions  of  trespass,  detinue 
and  replevin,  for  goods  or  chattels;  and  actions 
of  trespass  quare  dausum  fregit.  shall  be  com- 
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menced  and  sued  within  six  years  next  after 
the  cause  of  such  actions  accrued,  and  not 
after.  There  are  then  savings,  in  case  of  the 
arrest  or  reversal  of  judgments,  in  favor  of  in- 
fants, femes  covert,  insane  or  imprisoned  per- 
sons, and  where  a  person  against  whom  a  cause 
of  action  shall  accrue,  and  who  shall  be  out  of 
the  State  at  the  time  the  same  accrues  ;  giving 
the  person  entitled  to  the  action  a  right  to 
bring  the  same  within  the  times  limited,  after 
the  return  of  the  person  so  absent,  into  this 
State. 

It  was  urged,  on  the  argument,  that  the 
plaintiff's  cause  of  action  might  be  considered 
as  accuring,  when  he  discovered  the  fraud  in 
making  the  survey  by  the  testator  ;  or  that  the 
court  might  say  that  this  case,  and  others 
similarly  circumstanced,  were  not  within  the 
spirit  and  intent  of  the  Statute.  It  will  readily 
occur  to  the  profession,  that  courts  of  law 
have,  in  many  instances,  introduced  great  re- 
finements in  the  construction  of  statutes  ;  and 
that,  in  some  instances,  judges  of  great  celeb- 
rity have  deplored  the  first  aberration  from 
the  plain  and  natural  meaning  of  the  words  of 
statutes.  With  respect  to  the  Statute  now 
under  consideration,  there  has  been  great  lati- 
tude of  construction,  going  *almost  to  [*45 
its  abrogation.  I  mean,  as  to  what  amounted 
to  an  acknowledgment  of  a  debt,  so  as  to  take 
it  out  of  the  operation  of  the  Statute  ;  and,  of 
late,  courts  of  law  are  traveling  back  to  the 
support  of  the  plain  and  obvious  meaning  of 
the  enactment.  After  premising  thus  much, 
the  inquiry  is,  when  did  the  plaintiff's  cause  of 
action  accrue?  Most  certainly,  when  the  fraud 
was  consummated  ;  and  that  was  when  the 
testator  had  completed  the  survey,  as  far  as  it 
was  completed,  and  made  returns  of  his  tield 
notes,  maps  and  plats,  and  received  his  com- 
pensation. The  injury,  as  far  as  he  was 
concerned,  was  then  done ;  and  he  became, 
immediately,  liable  to  an  action  for  the  fraud: 
ulent  and  imperfect  manner  of  executing  the 
duties  he  had  assumed.  The  fact  that  the 
plaintiff  did  not  discover  the  imposition  prac- 
ticed upon  him,  is  entirely  distinct  from  the 
existence  of  such  fraud  and  imposition.  If, 
then,  the  plaintiff's  cause  of  action  accrued 
upon  the  consummation  of  the  fraud  by  the 
testator,  and  not  at  the  time  the  plaintiff  dis- 
covered it,  the  Statute  interposes  as  a  protec- 
tion, unless  the  action  has  been  commenced 
and  sued  within  six  years  next  after  the  cause 
of  action  accrued.  But  it  is  asserted  that  fraud 
committed  under  such  circumstances  as  to 
conceal  the  knowledge  of  a  fact,  and  thus 
preventing  a  plaintiff  from  asserting  his  rights 
within  the  limited  period,  maybe  replied, "and 
is  an  answer  to  a  plea  of  the  S'tatute  of  Limita- 
tions, if  the  action  or  suit  be  brought  within 
six  years  after  the  discovery  of  the  fraud.  The 
only  case  in  support  of  this  position,  in  a  court 
of  common  law,  in  the  English  courts,  is  that 
of  Bree  v.  Holbectc,  Doug. ,  654.  In  that  case, 
the  replication,  after  setting  forth  the  means 
by  which  the  plaintiff  had  been  defrauded, 
went  on  to  state  that  the  plaintiff,  at  the  time 
of  the  execution  of  the  assignment,  and  of 
paying  the  money,  was  ignorant  of  the  false- 
hood of  the  assertions,  and  of  the  fraud  so 
practiced  upon  him;  and  did  not  discover  them 
till  within  the  space  of  six-  years  next  before 
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suing  out  the  writ.  To  this  replication  there 
was  a  demurrer.  Lord  Mansfield  was  of  opin- 
ion that  the  replication  had  charged  no  fraud 
on  the  defendant.  He  said  :  "  There  may  be 
cases,  too,  which  fraud  will  take  out  of  the 
Statue  of  Limitations."  The  plaintiff's  attor- 
ney had  leave  to  amend,  in  case,  upon  inquiry, 
4O*1  the  facts  would  support  a  *charge  of 
fraud;  and  there  is  no  further  trace  of  the  case. 
In  the  case  of  The  First  Mass.  Turnpike  Co. 
\.  Field.  3  Mass.,  201,  the  question  arose  on  a 
replication,  which  showed  the  impracticability, 
if  not  impossibility,  of  discovering  the  fraud. 
The  replication  stated  that  the  defendants 
fraudulently  and  deceitfully  concealed  the  bad 
foundation,  the  unsuitable  materials,  and  the 
'  work  unfaithfully  executed,  by  covering  the 
same  with  earth,  and  smoothing  the  surface, 
so  that  it  appeared  to  the  plaintiffs  that  the 
contract  had  been  faithfully  executed.  Parsons. 
Ch.  J. ,  held  that  the  replication  must  disclose 
a  fraudulent  transaction  in  the  defendants,  by 
which  the  time  when  the  cause  of  action  ac- 
crued must  have  been  fraudulently  concealed 
from  the  knowledge  of  the  plaintiff,  until  a 
period  within  six  years  before  the  action  was 
commenced;  and  that  where  the  delay  of  bring- 
ing the  suit  is  owing  to  the  fraud  of  the 
defendant,  the  cause  of  action  against  him 
ought  not  to  be  considered  as  having  accrued, 
until  the  plaintiff  could  obtain  the  knowledge 
that  he  had  a  cause  of  action;  and  that  if  this 
knowledge  is  fraudulently  concealed  from  him 
by  the  defendant,  the  court  would  violate  a 
sacred  rule  of  law  if  they  permitted  the 
defendant  to  avail  himself  of  his  own  fraud. 
The  only  cases  referred  to  by  Chief  Justice 
Parsons  are  Bree  v.  Holbeck,  and"  TJie  South  Sea 
Co.  v.  WymondseU,  3  P.  Wms.,  143,  which  refers 
to  the  case  of  Lord  Wan-ington.  where  he  had 
a  decree,  nothwithstanding  the  Statute  of 
Limitations  was  pleaded ;  the  bill  having  been 
amended  by  charging  the  discovery  of  the 
fraud  to  be  within  six  years  before  exhibiting 
his  bill.  The  same  principle  has  been  adopted 
in  the  courts  of  some  of  the  other  states. 

We  cannot,  however,  yield  the  convictions 
of  our  own  minds  to  decisions  evidently  bor- 
rowed from  the  courts  of  equity,  and  which 
never  have  been  sanctioned  in  the  courts  of 
>  law  in  that  country  from  which  our  jurispru- 
dence is  derived.  It  has  been  already  observed 
that  the  dictum  of  Lord  Mansfield,  in  Bree  v. 
Holbeck,  is  the  only  instance  in  which  such  a 
position  was  ever  advanced  in  Westminster 
Hall ;  and  when  it  is  further  considered  that 
his  Lordship  had  an  inclination  to  intrench  on 
courts  of  equity  that  mere  dictum  cannot  be 
regarded  as  authority. 

47*]  *There  is  a  marked  and  manifest  dis- 
tinction between  a  plea  of  the  Statute  of  Lim- 
itations in  a  court  of  law,  and  in  a  court  of 
equity.  The  best  and  fullest  view  of  the  effect 
01  such  a  plea,  in  a  court  of  equity,  is  given 
by  Lord  Kedesdale,  in  2  Sch.  <fe  Lef.,  p.  634. 
He  says  that  although  the  Statute  does  not,  in 
terms,  apply  to  suits  in  equity,  it  has  been 
adopted  there,  as  a  rule  prescribed  by  the  Leg- 
islature ;  and  the  reason  he  gives,  why,  if  the 
fraud  has  been  concealed  by  the  one  party, 
until  it  has  been  discovered  by  the  other,  with- 
in six  years  before  the  commencement  of  his 
suit,  it  shall  not  operate  as  a  bar,  is  this : 
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that  the  .Statute  ought  not  in  conscience  to 
run ;  the  conscience  of  the  party  being  so 
affected  that  he  ought  not  to  be  allowed  to 
avail  himself  of  the  length  of  time.  This  is 
very  intelligible  and  sound  doctrine,  in  a  court 
of  equity ;  and  is,  I  apprehend,  the  true  and 
only  tenable  ground  to  deprive  a  defendant  of 
the  benefit  of  the  plea.  Courts  of  equity,  not 
being  bound  by  the  Statute,  any  further  than 
they  have  seen  fit  to  adopt  its  provisions  as  a 
reasonable  rule,  and  then  only  in  analogy  to 
the  general  doctrines  of  that  court,  are  per- 
fectly right  in  saying  that  a  party  cannot,  in 
good  conscience,  avail  himself  of  the  Statute, 
when,  by  his  own  fraud,  he  has  prevented  the 
other  party  from  coming  to  a  knowledge  of 
his  rights,  until  within  six  years  prior  to  the 
commencement  of  the  suit.  But  courts  of 
law  are  expressly  bound  by  the  Statute  ;  it 
relates  to  specified  actions ;  and  it  declares 
that  such  actions  shall  be  commenced  and 
sued  within  six  years  next  after  the  cause  of 
such  actions  accrued,  and  not  after  ;  thus,  not 
only  affirmatively  declaring  within  what  time 
these  actions  are  to  be  brought,  but  inhibiting 
their  being  brought  after  that  period.  I  know 
of  no  dispensing  power  which  courts  of  law 
possess,  arising  from  any  cause  whatever ; 
and  it  seems  to  me,  that  where  the  Legislature, 
in  the  same  Statute,  gives  an  extension  of 
time,  in  cases  of  the  arrest  or  reversal  of  judg- 
ment, in  cases  of  infancy,  coverture  of  the 
feme,  insanity,  and  imprisonment,  and  for  an 
absence  of  the  defendant  out  of  the  State, 
when  the  cause  of  action  accrued,  that  it 
would  be  an  assumption  of  legislative  author- 
ity to  introduce  any  other  proviso.  The  plaint- 
iff's case  may  be  a  very  hard  *one  ;  but  [*48 
that  affords -no  reason  for  construing  away  a 
Statute  of  great  public  benefit,  and  which,  in 
many  cases,  is  a  shield  against  antiquated  and 
stale  demands.  The  plaintiff's  counsel  sought 
to  derive  aid  to  their  argument  from  the  case 
of  Fowler  v.  Hunt,  10  Johns.,  464,  in  which 
the  question  was  on  the  last  proviso  of  the 
Statute,  and  whether  the  defendant  had,  at  a 
certain  period,  returned  into  this  State.  We 
held  that  the. return  into  this  State  must  not 
be  clandestine,  with  an  intent  to  defraud  the 
creditor,  by  setting  the  Statute  in  operation, 
and  then  departing  ;  that  it  must  be  so  public, 
and  under  such  circumstances,  as  to  give  the 
creditor  an  opportunity,  by  the  use  of  ordi- 
nary diligence,  and  due  means,  of  arresting 
the  debtor.  The  argument  of  counsel  was, 
that  if  the  court  could,  in  the  one  case,  exam- 
ine into  the  spirit  and  intent  of  thfe  Statute, 
they  were  at  liberty  to  do  so  in  the  other  case. 
Having  once  ascertained  when  the  plaintiff's 
cause  of  action  accrued,  there  was  nothing 
left  for  construction  ;  for  then  the  Statute 
interposes,  and  requires  the  suit  to  be  brought 
within  the  period  limited,  except  under  the 
modificatipns  contained  in  the  proviso. 

But  were  we  to  proceed  on  the  suggestion 
of  Lord  Mansfield,  the  plaintiff  would  then 
have  failed  to  make  out  a  case  entitling  him 
to  an  exemption  from  suing,  because  he  did 
not  discover  the  fraud  of  the  testator  until  the 
first  day  of  May,  1818.  The  concealment  of 
the  fraud  is  not  imputed  to  the  testator. 
What  he  did  was  visible,  and  what  he  neg- 
lected to  do  would,  or  might  have  been  dis- 
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covered  by  repairing  to  the  land.  There  was 
no  concealment  of  the  work  actually  done, 
as  in  the  case  in  3  Mass.,  201  ;  and  it  was 
neither  impossible  nor  impracticable  to  find 
out  the  fraud.  That  the  lands  were  in  a 
state  of  nature,  and  thickly  covered  with  for- 
est trees  and  underwood,  certainly  would  not 
have  prevented  the  detection,  had  means  been 
adopted  for  that  purpose.  But  we  wish  to  be 
understood  as  deciding  the  case  on  the 
ground  that  whether  there  was  a  fraudulent 
concealment  or  not,  so  as  to  prevent  the 
plaintiff's  discovering  the  fraud,  until  within 
six  years  before  the  commencement  of  this 
suit,  sitting  as  a  court  of  law,  and  bound  by 
4O*]  the  express  provisions  of  the  *Statute, 
we  could  not  notice  the  fraud  so  as  to  take 
the  case  out  of  the  operation  of  the  Statute. 

Judgment  for  the  defendants,  with  leave  to  the 
plaintiff  to  amend. 

Cited  in— 20  Johns.,  278:  5  Wend.,  33:  16  Wend., 
477 ;  17  Wend.,  205 ;  24  Wend.,  606 ;  2  Sand.  Ch.,  68 ; 
41  N.  Y.,  171 ;  3  Lans.,  303 :  6  Lans.,  224 ;  5  Barb., 
396:  1  Sand.,  102;  3  Sand.,  482 ;  9  Leg.  Obs.,  37 ;  9 
How.  (U.S.).  529;  21  How.  (U.S.),  238;  2  Black., 
605;  21  Wall,  348;  4  Bank.  Reg.,  84,  85 ;  11  Bank. 
Reg.,  361-3«5 ;  12  Bank.  Reg.,  28 ;  1  Dill.,  96, 100 :  5 
Mason,  152;  4  Binn.,  466  ;  40  N.  J.  L.,  55;  12  Minn., 
526;  98  U.  S.,  236';  30  N.  J.  K.,  258. 


JACKSON,  ex  dem.  FEETER, 

v. 
M.  STERNBERG. 

Sheriff's  Deed— Prims.  Facie  Evidence  of  Title — 
Parol  Evidence  Admissible  for  What  Purpose 
— Deed  May  be  Set  Aside  for  Fraud. 

A  sheriff's  deed  is,  per  se,  evidence  of  title  in  the 
grantee;  and  parol  evidence  is  inadmissible  to  con- 
tradict the  recital,  or  to  show  that  the  land  was  sold 
under  a  different  judgment  and  execution  than 
those  recited  in  the  deed;  though  such  evidence 
may  be  admitted  to  show  a  fraud  in  the  sale;  and  it 
seems  that  the  sale  and  deed  may  be  set  aside  on 
motion  of  the  debtor,  or  a  judgment  creditor,  on  the 
ground  of  fraud. 

Citation— 17  Johns.,  167. 

T71 JECTMENT  for  land,  in  the  town  of  Dan- 
-Tj  ube,  in  the  County  of  Herkimer,  tried  at 
the  Herkimer  Circuit,  in  June,  1821,  before 
Mr.  Justice  Platt. 

The  plaintiff  claimed  title  to  the  premises  in 
question,  by  virtue  of  a  sheriff's  sale,  under  a 
judgment  and  execution  in  favor  of  Le  Ray 
against  Peter  Sternberg,  docketed  Feb.  16, 
1811;  and  he  gave  in  evidence  the  record  of 
the  judgment,  and  the  execution  and  return 
thereof;  and  a  deed  from  the  sheriff  to  the 
lessor,  dated  June  26,  1819,  in  due  form. 

The  defendant  claimed  title  to  the  same 
premises  by  virtue  of  a  deed  from  the  sheriff 
on  a  sale  under  an  execution  in  favor  of  Le 
Ray  against  Peter  Sternberg,  on  a  judgment 
docketed  May  16,  1810.  He  gave  in  evidence 
a  record  of  the  judgment,  and  the  execution 
and  return  thereon;  and  a  deed  from  the 
sheriff  to  him,  in  due  form,  dated  Oct.  13, 
1817,  acknowledged  and  recorded,  and  which 
recited,  the  sale  upon  such  judgment  and  exe- 
cution. 

The  plaintiff  then  gave  in  evidence  a  record 
of  a-  judgment  in  the  Supreme  Court  in  favor 


of  Marcus  Sternberg,  against  Peter  Sternberg, 
docketed  May  9,  1816,  and  a  copy  of  the  exe- 
cution thereon.  P.  Souls,  who  was  the  under- 
sheriff  of  Herkimer  Co.  in  1816  and  1817, 
testified  that  he  had  in  his  hands  the  last- 
mentioned  execution,  at  the  suit  of  Marcus 
Sternberg  against  Peter  Sternberg.  received 
by  him  May  14,  1816.  That  in  the  sum- 
mer of  1817  he  sold  the  personal  prop- 
erty of  Peter  Sternberg;  and  then,  by  direction 
of  John  Eisenlord,  the  sheriff,  advertised  his 
real  estate,  under  several  executions.  That 
the  sheriff,  *who  had  the  execution  at  [*5O 
the  suit  of  Le  Ray,  said  that  he  should  attend 
on  the  day  of  sale.  At  the  day  of  sale,  the 
witness  waited  more  than  an  hour  and  a 
half,  for  the  sheriff,  and  he  not  coming,  the 
witness  opened  the  sale,  and  he  thought  he 
read  the  advertisements  publiclv;  he  told,  in 
the  presence  of  M.  Sternberg,  P.  Sternberg, 
N.  Sternberg  and  others  there  attending  that 
he  expected  the  sheriff  there  with  the  execu- 
tion of  Le  Ray,  but  as  he  did  not  come,  he 
should  proceed  to  sell  under  .the  execution  in 
his  hands,  in  favor  of  M.  Sternberg  against  P. 
Sternberg,  and  leave  it  to  the  sheriff  to  give  a 
deed  on  which  execution  he  saw  fit.  That 
George  Dominick  particularly  asked  him  on 
what  execution  the  witness  intended  to  sell, 
and  on  being  answered,  replied  that  he  had 
come  to  bid  for  the  property,  if  it  were  sold 
on  Le  Ray's  execution;  but  if  it  was  not  to  be 
sold  on  that  execution,  he  did  not  wish  to  buy. 
The  witness  publicly  stated  that  he  had  no  au- 
thority to  sell  on  any  other  execution  than  the 
one  in  his  hands,  in  favor  of  M.  Sternberg 
against  P.  Sternberg.  That  he  accordingly 
set  up  the  property  for  sale  on  that  execution, 
and  on  no  other;  and  the  premises  were  struck 
off  to  M.  Sternberg,  the  brother  of  the  defend- 
ant. That  M.  Sternberg  wanted  the  witness 
to  give  him  a  deed  under  Le  Ray's  execution, 
which  the  witness  declined,  and  referred  him 
to  the  sheriff.  That  they,  afterwards,  met  the 
sheriff,  and  the  witness  explained  to  him  the 
circumstances  of  the  sale;  and  the  sheriff  said 
he  could  not  give  M.  Sternberg  a  deed  under 
Le  Ray's  execution,  unless  M.  Sternberg  paid 
the  money  bid  for  the  property  to  the  sheriff, 
so  that  he  could  apply  it  on  that  execution. 
M.  Sternberg  then  agreed  to  pay  the  sheriff 
the  money,  and  accordingly  paid  him  part  of 
it,  and  took  a  receipt  for  the  amount,  on  which 
the  sheriff  agreed  to  give  him  a  deed  on  Le 
Ray's  execution,  on  his  paying  the  residue  of 
the"  money.  The  sheriff  directed  the  return  to 
be  made  on  the  execution  in  favor  of  M.  Stern- 
berg, of  $108.11,  made  on  a  sale  of  the  per- 
sonal property,  dated  Sept.  18,  1817,  which 
the  witness  signed ;  and  the  reason  why  the 
sale  of  the  real  estate  was  not  mentioned  in 
the  return  was  that  the  sheriff  said  that  he  ap- 
plied the  money  arising  from  the  sale  of  the 
real  estate  to  Le  Ray's  execution,  *and  [*51 
should  make  a  return  of  it  on  that  execution. 
Several  other  persons,  present  at  the  sale, 
were  called  as  witnesses,  who  confirmed,  sub- 
stantially, the  statement  made  by  the  under 
sheriff.  Eisenlord,  the  then  sheriff,  was  also 
sworn  as  a  witness. 

The  parol  evidence  was  admitted,  subject  to 
the  opinion  of  the  court  as  to  its  admissihility 
and  effect;  and  a  verdict  was  taken  for  the 
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plaintiff,  subject  to  the  opinion  of  the  court  on 
a  case  containing  the  facts  above  stated.  1  he 
case  was  submitted  to  the  court  without  argu- 
ment. 

Per  Curium.  The  parol  evidence  falls  short 
of  proving  such  fraud  on  the  part  of  the  de- 
fendant, as  would  vitiate  and  annul  the  sheriff's 
deed  to  him,  at  law;  and  the  evidence  was 
inadmissible  in  any  other  view,  for  it  contra- 
dicted the  recital  in  the  deed  as'to  the  particu- 
lar execution  on  which  the  sale  was  made. 
(Jackxon  v.  Vanderheyden,  17  Johns.,  167.) 
The  deed  to  the  defendant  is,  per  se,  evidence 
of  title  in  him.  Judgment  must,  accordingly, 
b':  .given  for  the  defendant.  But  on  a  timely 
application  by  the  creditor,  Le  Ray,  or  by  the 
debtor.  Peter  Sternberg,  or  by  any  judgment 
creditor  who  is  injured  by  the  proceedings,  we 
should  probably,  set  aside  the  sale  and  the 
sheriff's  deed,  if  the  facts  stated  in  the  case 
should  remain  uncontradicted  and  unex- 
plained. 

Judgment  for  the  defendant. 
Cited  in— 7  Wend.,  88;  11  Wend.,  432;  24  Cal.,  418. 


JONES  v.  CLARK  AND  STEWART. 

Tenant  of  Mortgagor  in  Possession,  after  For- 
feiture— May  Attorn  to  Mortgagee— Defense  to 
Action  by  Mortgagor  for  Rent — Co-Lessee— 
Competent  Witness,  for  What  Purpose. 

A  tenant  of  a  mortgagor  in  cossession,  after  the 
mortgage  has  become  forfeited,  during  the  continu- 
ance of  the  lease  from  the  mortgagor,  may  attorn 
to,  and  take  a  lease  from  the  mortgagee;  and  in  an 
action  brought  against  him  by  the  mortgagor,  for 
rent  under  his  lease,  he  may  set  up  such  attorment 
as  a  legal  defense. 

One  of  two  lessees,  after  the  lease  has  expired,  is 
a  competent  witness  to  show  that  he  had  no  benefi- 
cial interest  in  the  lease,  but  joined  in  the  execution 
of  it,  merely  as  a  surety  for  the  payment  of  the  rent 
by  the  co-lessee. 

Citations— 16  Johns.,  289;  Co.  Litt.,  309,  a,  n.  272;  4 
&  5  Anae,  ch.  16;  11  Geo.  II.,  ch.  19;  1  N.  R.  L.,  443. 

IN  ERROR,  to  the  Court  of  C.  P.,  or  May- 
ory's  Court  of  Albany.  The  defendants  in 
error"  brought  an  action  of  asmumpttit  against 
5ti*]  *the  plaintiff  in  error,  in  the  court  below 
to  recover  one  quarter's  rent  of  a  house  and 
lot.  formerly  owned  by  Gilbert  Stewart,  due 
Aug.  1,  1821.  The  defendant  pleaded  the 
general  issue.  At  the  trial,  the  plaintiffs  gave 
in  evidence  a  written  lease  of  the  premises, 
from  them  to  the  defendant  and  Maltby 
Howel,  for  one  year,  ending  May  1,  1821,  for 
the  rent  of  $400,  payable  quarterly. 

M.  Howel,  a  witness  for  the  plaintiff,  testi- 
fied that  the  defendant  took  possession  of  the 
premises,  under  the  said  lease,  at  its  com- 
mencement, May  1,  1820,  and  has  since  con- 
tinued in  occupation  thereof.  The  witness, 
in  answer  to  a  question,  which  was  objected 
tp  by  the  defendant's  counsel,  but  allowed  by 
the  court,  and  the  point  reserved,  said  that  he 
joined  in  the  execution  of  the  lease  merely  as 
surety  for  the  payment  of  the  rent  by  the  de- 
fendant, Jones,  and  had  never  occupied  the 
premises.  It  was  proved  that  at  the  expiration 
of  the  term,  Jones,  without  the  intervention 
or  concurrence  of  Howel]  agreed  with  Clark, 
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one  of  the  plaintiffs  below,  to  take  the  prem- 
ises for  another  year,  at  the  same  rent. 

The  defendant  below  gave  in  evidence  a 
bond  of  Gilbert  Stewart,  to  R.  Pratt  and  W. 
Durant,  for  $6,000,  payable  Feb.  4,  1821,  and 
a  mortgage  to  them  of  the  premises  dated  Feb. 
4,  1819,  duly  recorded;  and  also  a  lease  from 
Pratt  and  Durant,  to  the  defendant,  of  the 
premises  in  question,  dated  Feb.  7,  1821,  for 
one  year,  commencing  May  1,  1821,  at  the 
yearly  rent  of  $400;  which  lease  contained  a 
clause,  by  which  the  lessors  engaged  to  indem- 
nify the  defendant  against  all  claims  for  rent, 
by  any  other  persons;  and  also  a  general 
assignment  by  Gilbert  Stewart,  of  all  his  prop- 
erty, including  the  premises  in  question,  to 
the  plaintiffs  below,  dated  Aug.,  1819,  in  trust 
for  the  benefit  of  his  creditors,  as  specified  in 
the  assignment. 

A  verdict  was  taken  by  consent,  for  the 
plaintiffs  below,  for  one  quarter's  rent,  subject 
to  the  opinion  of  the  court,  &c.,  on  which  a 
judgment  was,  afterwards,  rendered  by  the 
court  below. 

Mr.  H.  Bleecker,  for  the  plaintiff  in  error: 

1.  There  was  *not  sufficient  evidence,  [*53 
in  the  court  below  that  the  defendant  held 
under  the  plaintiffs. 

2.  The  testimony  of  Howel  was  inadmis- 
sible. 

3.  The  important  question  is  as  to  the  effect 
of  the  mortgage.     The  lease  was  made  subse- 
quent to  the  mortgage;  and  according  to  the 
decision  of  the  court,  in  M'Kircher  v.  Hawley, 
16  Johns.,  289,  there  was  no  privity  between 
the  defendant  and  the  mortgagees,  so  that  they 
could  distrain  for  rent;  but  it  will  be  said  that 
the  lease  by  the  assignees  of  S.,  the  mortga- 
gor, was  void  as  to  the  mortgagees  (Birch  v. 
Wright.   1  T.  R.,  380);  that  they,  having  the 
legal  estate  in  them,  and  therefore  a  right  to 
the  possession,  could  eject  the  tenant.     Now, 
why  should   not  the  tenant  of  a  mortgagor, 
liable  to  be  put  out  of  possession  at  any  time, 
be  at  liberty  to  receive  a  lease  from  the  mort- 
gagee, having  a  right  to  the  possession?    If  he 
submits  to  be  ejected,  he  loses  the  enjoyment 
of  the  premises,   and    the    mortgagor    gains 
nothing,  for  he  cannot  compel  the  tenant  to 
pay  rent  after  he  has  been  ejected.    The  mort- 
gagees are  entitled  to  the  rents  and  profits  of 
the  mortgaged  premises,  and  may  apply  the 
same  towards  the  payment  of  the  debt.     This 
is  for  the  benefit  of  both  parties.     The  right 
claimed  by  the  mortgagees  is  founded  in  jus- 
tice and  convenience. 

Then,  as  to  the  law  of  attornment,  which  has 
a  strong  bearing  on  the  question.  The  law  is 
fully  stated  by  Mr.  Butler,  in  his  note  to  Co., 
Litt.,  809  a.  Attornment  was  for  the  benefit 
of  the  tenant.  He  was  not  to  be  transferred 
to  a  new  lord  without  his  consent.  The  neces- 
sity of  attornment  was,  in  some  measure, 
avioded  by  the  Statute  of  Uses,  and  the  Statute 
of  Wills  ;  and  its  necessity  and  efficacy  were  al- 
most wholly  taken  away  by  the  Stat. "of  4  &  5 
Anne,  ch.  *16,  and  11  Geo.  II.,  ch.  19.  The 
former  (1  N.  R.  L.,  525,  sess.  36,  ch.  56,  sec.  25) 
makes  all  grants  and  conveyances  valid,  with- 
out the  attornment  of  the  tenants  ;  and  the 
latter  (1  N.  R.  L.,  443,  sess  36,  ch.  63,  sec.  27, 
28),  after  reciting  that  landlords  are  turned 
out  of  the  possession  of  their  estates  by  the 
JOHNS.  REP.,  20. 
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attornment  of  tenants  to  strangers,  who  claim 
titles  to  the  estates,  &c.,  declares  that  all  such 
attornments  shall  be  alsolutely  null  and  void, 
and  that  they  shall  not  affect  the  possession  of 
54*]  the  landlords ;  and  it  provides,  *among 
other  things,  that  the  Act  shall  not  extend  to 
affect  any  attornment  made  to  any  mortgagee, 
after  the  mortgage  has  become  forfeited.  After 
forfeiture,  the  mortgagee  is  not  only  entitled 
to  possession,  but  has  an  alsolute  estate  at  law. 
The  Statute  supposes  that  the  possession  could 
be  changed  by  attornment  to  a  stranger  claim 
ing  title  ;  and  to  prevent  such  a  change,  it 
makes  the  attornment  void,  except  in  the  case 
mentioned  in  the  proviso,  in  which  it  permits 
the  possession  to  be  changed,  and  consequent 
ly,  makes  the  attornment  of  the  tenant,  in  such 
case,  equivalent  to  a  recovery  of  the  possession 
by  suit  at  law.  This  Statute,  then,  provides 
for  the  very  case  in  question.  It  must  em 
brace,  also,  the  case  of  a  lease  made  subsequent 
to  the  mortgage.  It  does  not  embrace  the  case 
of  a  tenant  prior  to  the  mortgage  ;  because  it 
was  unnecessary  to  provide  for  such  a  case, 
as,  by  the  Stat.  of  4  &  5  Anne,  such  prior  ten- 
ant became  the  tenant  of  a  subsequent  mort- 
gagee. 

It  cannot  be  supposed  that  the  British  Par- 
liament, or  our  Legislature,  when  these  Stat- 
utes were  passed,  concerning  attornments  to 
strangers,  were  entirely  wrong  in  supposing 
that  such  attornments  changed  the  possession. 
For,  if  such  an  attornment  did  not  effect  a 
change  of  possession,  the  Acts  passed  on  the 
subject  were  nugatory.  "The  tenant  has  no 
right  to  the  reversion,  and  therefore  cannot 
alter  the  disposition  of  it  one  way  or  the  other  ; 
but  he  has  a  right  to  the  possession,  and  there- 
fore can  put  whom  he  pleases  into  the  posses- 
sion of  what  he  has  in  him."  '  (Gilb.  Ten.,  82; 
3  Vin.  Abr.,  tit.  Attorn.,  p.  317.)  So  that  it 
appears,  that  the  tenant  could  change  the  pos- 
session in  the  manner  contemplated  by  the 
Statute. 

Whatever  doubts  may  be  entertained  con- 
cerning the  proviso  in  the  Stat.  of  Anne,  they 
cannot  make  the  proviso  in  the  Stat.  of  Geo. 
II.  nugatory;  and  if  the  enacting  clause  of  the 
latter  Statute  is  not  itself  perfectly  nugatory, 
the  proviso  is  very  important.  It  is  not  cor- 
rect, then,  to  say,  that  these  Statutes  have 
made  attornments  both  unnecessary  and  in- 
operative, since  the  Stat.  of  Geo.  II.  allows 
them  to  operate  in  the  cases  mentioned  in  the 
proviso.  (Per  Buller,  J.,  1  T.  R,  384.)  Noth- 
ing is  better  settled  than  that  all  leases,  or 
55*]  other  interest  in  the  land,  made  or  Con- 
veyed by  the  mortgagor  subsequent  to  the 
mortgage,  though  before  forfeiture,  are  void 
as  against  the  mortgagee.  (1  Pow.  on  Mort., 
226;  IT.  R.,  383)  As  to  him,  the  tenants 
under  such  leases,  or  persons  claiming  such 
interests,  may  be  considered  as  trespassers. 
Now,  if  such  tenant  is  a  trespasser  as  to  the 
mortgagee,  it  must  follow  that  the  tenant  can 
agree  to  become  the  tenant  of  the  mortgagee  ; 
aud  then  a  privity  exists  between  them,  and 
the  tenant  becomes  liable  to  a  suit  or  a  distress 
by  the  mortgagee  for  the  rent.  The  Stat.  of 
Geo.  II.,  by  allowing  an  attornment  in  such 
case  to  be  valid,  made  it,  of  course,  valid  and 
lawful  as  against  the  mortgagor,  and  those 
claiming  under  him  ;  and  it  was  unnecessary 
JOHNS.  REP.,  20. 


to  allow  such  attornment  to  be  good  against 
any  other  person.  It  will,  perhaps,  be  said, 
that  a  court  of  equity  will  not  permit  the  mort- 
gagee to  make  leases  to  the  prejudice  of  the 
mortgagor's  right  to  redeem.  (1  Pow.  on 
Mort.,  247.)  But  that  is  a  rule  peculiar  to  that 
court,  with  which  we  have  no  concern  here. 
It  was  intended  to  protect  the  right  of  redemp- 
tion, which  can  be  exercised  in  that  court  only. 

Mr.  Loucks,  contra.  The  question  in -this 
case  is,  whether  a  tenant  of  a  mortgagor  in 
possession,  who  became  such  subsequent  to  the 
giving  of  the  mortgage,  can,  in  a  suit  by  his 
landlord  for  rent,  set  up,  as  a  legal  defense, 
that  after  the  mortgage  became  forfeited,  he 
agreed  with  the  mortgagee  to  pay  rent  to  him, 
notwithstanding  his  lease  from  the  mortgagor 
had  not  expired.  This  question  turns,  in  a 
great  measure,  on  the  true  meaning  and  im 
port  of  the  term  "attornment."  It  is  defined 
to  be  the  tenant's  consent  to  his  landlord's 
granting  the  estate  to  another  person,  whose 
tenant  he  agrees  to  be  thenceforth,  by  force 
of  the  grant  (Litt.,  bk.  3,  ch..  10,  sec.  551  ;  Co. 
Litt.,  309  a;  2  Bl.  Com.,  292)  ;  and  without 
such  consent  actually  given  during  the  life  of 
the  grantor,  the  grant,  at  common  law,  is  void 
and  inoperative.  This  rule,  though  in  some 
instances  done  away  by  the  Statute  of  Uses 
(1  T.  R.,  384),  continued  until  the  Stat.  of 
Anne.  .(1  N.  R.  L.,  525.)  By  force  of  this 
Statute,  a  grantor  of  lands  on  which  he  has  a 
tenant,  by  making  the  grant,  transfers  the 
tenant  to  the  grantee  ;  *and  thus,  by  [*56 
operation  of  law,  a  privity  is  instantly  created 
between  the  tenant  and  the  grantee  (1  T.  R. 
384),  whose  tenant  he  thus  becomes,  instead  of 
his  former  landlord  ;  and  he  cannot  be  turned 
out  of  possession  until  his  lease  has  expired. 
It  was,  therefore,  rightly  decided,  in  Moss  v. 
GaUimore,  Doug.,  279,  283,  that  the  grantee 
might,  in  such  case  distrain  for  rent,  having 
the  legal  title  to  it. 

But  the  case  of  a  tenant  who  takes  his  lease 
from  the  mortgagor  in  possession,  subsequent 
to  the  mortgage,  is  very  different.  In  such 
case,  the  grant  is  made  before  he  becomes  a- 
tenant,  and  of  course,  his  consent  or  attorn- 
ment could  not  be  necessary  to  give  validity 
to  the  grant.  It  follows  that  the  Stat.  of 
Anne  has  no  operation  in  such  a  case,  since  it 
merely  supplies  attornment  where  it  was  re- 
quired, at  common  law,  to  give  effect  to  a 
grant  made  pending  a  tenancy. 

It  is  clear  that  a  tenant  of  a  mortgagor, 
becoming  such  subsequent  to  a  mortgage,  is 
not  transferred  to  the  mortgagee  by  the  act  of 
making  the  mortgage,  and  the  Stat.  of  Anne. 
He  is  therefore,  a  mere  stranger  to  the  mort- 
gagee, and  a  trespasser  (Woodf.  Ten.  &Land., 
110);  and  may  be  ejected  after  the  mortgage 
is  forfeited,  without  notice  to  quit.  (Doug., 
21  ;  4  Johns.,  215.)  And  since  there  is  no 
privity  between  the  mortgagee  and  such  ten- 
ant, he  cannot  be  distrained  ^ipon,  or  sued,  for 
rent,  by  the  mortgagee.  (M'Kircher  v.  Haw- 
ley,  16  Johns.,  289.)  But  it  is  said  that  Jones, 
in  this  case,  has  attorned,  by  taking  a  lease 
from  the  mortgagees,  and  thereby  created  a 
privity.  This  is  begging  the  question  ;  for,  as 
has  already  been  shown,  attornment  has  no 
application  to  a  person  in  his  situation.  That 
such  a  tenant  cannot  attorn,  or,  by  any  act  of 
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create  a  privity,  to  the  prejudice  of  his   so  the  latter  cannot  lease  to  bind  the  former. 


landlord,  is  decided  in  W Kirclier  v.  Hawky  ; 
for  as  attornments  might  be  made  by  parol, 
or  implied  from  circumstances,  or  the  acts  of 
the  tenant,  the  setting  up  in  his  plea  a  distress 
of  his  goods  by  the  mortgagee,  must  have  been 


Besides,  before  foreclosure,  the  mortgagee  has 
no  legal  interest,  as  regards  third  persons,  in 
the  mortgaged  premises.  (Jackxon  v.  Willard, 
4  Johns.,  41.)  How,  then,  can  he  grant  any 
interest  to  a  tenant  ? 

considered  as  an  attornment  to  the  mortgagee,  !  Again  ;  if  the  mortgagee  could  thus  get 
or  on  no  other  principle  could  he  claim  to  be  |  into  possession,  without  being  put  to  his  suit, 
exempt  from  paying  rent  to  his  lessor  ;  yet  the  the  mortgagor  might  be  deprived  of  his  de- 
court  overruled  the  plea,  on  demurrer,  for  j  fense  as  to  the  validity  of  the  mortgage. 
want  of  a  privity  between  the  tenant  and  !  (Jackson  v.  Dominick,  14  Johns.,  435.)  The 
57*1  mortgagee.  The  proviso  in  *the  Stat.  j  editor  of  Bacon's  Abr.  (tit.  Mort:,  C,  Gwillim's 
of  Geo.  II.  (1  N.  R.  L-,  443)  exempting  certain  ed.,  by  Wilson)  says :  "  If  a  mortgagee  per- 
attornments  from  the  operation  of  the  Statute,  mits  the  lessee  (who  became  such  subsequent 
did  not  create  any  new  species  of  attornmeut,  to  the  mortgage)  to  enjoy  his  lease,  the  mort- 
or  introduce  them  where  they  could  not  have  gagor  may  thenceforth  be  considered  as  a  re- 
been  before  lawfully  made.  It  merely  saves  ceiver  of  the  rent,  or,  in  some  sort,  a  trustee, 


such  as  already  existed.  The  proviso  was 
added,  e.r  abundanti  cautela  ;  and  was,  in 
truth,  wholly  unnecessary.  It  is  entirely 
nugatory,  as  ft  saves  nothing  which  would  not 
have  existed  without  it.  It  is  not  unusual  to 
put  such  provisos  in  Statutes.  There  is  one 
of  similar  character  in  the  Stat.  of  Anne  (1  N. 
R.  L.(  525),  which,  as  Mr.  Justice  Buller  ob- 
serves (1  T.  R.  385),  saves  no  other  or  greater 
rights  than  would  have  existed  without  it. 
And  since  the  Stat.  of  Anne  has  rendered 
attoruments  unnecessary  in  all  cases  in  which 
thev  were  required  at  Common  law,  or  could 
be  lawfully  made  (Doug.,  279  ;  1  T.  R.,  388), 
and  which  Statute  extends  to  mortgages  (1  T. 
R.  384),  it  is  very  correctly  said  by  Butler,  in 
his  note  to  Co.  Litt.,  309  a,  that  these  Statutes 
have  made  attornments  both  unnecessary  and 


for  the  mortgagee,  who  may,  at  any  time, 
countermand  the  implied  authority,  by  giving 
notice  to  the  tenant  not  to  pay  rent  to  the 
mortgagor  any  longer."  For  this  he  cites  6' 
Atk.,  601;  but  this  note  does  not  evince  the 
usual  accuracy  and  discrimination  of  the 
learned  editor.  The  authority  cited  contains 
no  such  doctrine.  The  mortgagor  is  not  a 
receiver  of  the  rent  for  the  mortgagee,  for,  if 
he  were,  he  would  be  bound  to  pay  over  the 
whole.  (IT.  R.,  383.)  He  receives  the  rent 
to  his  own  use,  and  is  only  bound  to  pay  the 
mortgage  money ;  and  in  regard  to  notice  to 
the  tenant  not  to  pay  any  more  rent  to  the 
mortgagor,  this  has  reference  only  to  the  case 
of  a  tenant  anterior  to  the  mortgage  (Ketch  v. 
Hall,  Doug.,  21),  for  he  is  transferred,  by  the 
giving  of  the  mortgage,  and  by  the  consent  of 


inoperative  :  unnecessary,  if  not  made  where  |  all   parties.      The   mortgagee  can,    in  effect, 


the  common  law  required  them  ;  and  inoper 
alive,  if  made  where  they  were  not  required. 
A  mortgagor  in  possession  does  not  stand  in 
the  relation  of  a  tenant  to  the  mortgagee  (1  T. 
R. ,  382  ;  Doug.,  279);  and  his  lessee  must  be 
in  the  same  situation.  Hence  it  is,  that  a  lease 
by  the  mortgagor  is  void  as  against  the  mort- 
gagee ;  or  in  other  words,  he  can  make  no 


countermand  the  receipt  of  the  rent  by  the 
mortgagor  only  by  ejecting  the  tenant,  or  by  a 
bill  in  *equity  (Doug.,  21  ;  4  Johns.,  [*59 
216),  not  by  considering  himself  in  the  light 
of  a  landlord. 

The  defendant  below  (Jones),  then,  being 
under  no  obligation,  by  reason  of  any  act  of 
the  plaintiffs  below,  to  pay  rent  to  the  mort- 


lease  to  bind  the  mortgagee.  The  mortgagee  gagees,  his  obligation  to  pay  it  to  the  plaint- 
may,  however,  affirm  the  lease  ;  but  that  does  iffs  below  continues  until  he  is  ejected  under 
not  make  him  landlord  ;  but  merely  sanctions  |  the  mortgage.  (Cowp. ,  242.)  He  cannot 


the  relation  between  the  mortgagor  and  his 
tenant,  so  that  he  cannot,  in  such  case,  eject 
the  tenant,  until  the  lease  has  expired.  And 
in  this  sense  are  the  expressions  met  with  in 
the  books  to  be  understood,  that  a  mortgagee 
may  treat  such  lessee  as  a  trespasser.  (Bac. 
Abr.,  tit.  Mortg.,  C;  16  Johns.,  291.)  An 
election  by  the  mortgagee  not  to  consider  the 
tenant  a  trespasser,  does  not  make  him  his 
tenant.  If  the  tenant  agrees  with  .the  mort- 
gagee to  be  his  tenant,  that  is,  taking  a  new 
lease,  it  is  not  a  transfer  or  continuation  of  the 
old  one,  as  it  would  be  in  the  case  of  a  lease 
58*]  anterior  to  the  mortgage.  It  is  *settled, 
that  before  foreclosure  the  mortgagee  cannot 
lease  the  premises  so  as  to  bind  the  mortgagor. 
(1  Pow.  on  Mortg.,  247,  248  ;  Woodf.,  Ill";  9 
Mod.,  1.)  The  case  in  which  this  was  first 
established,  it  is  true,  came  from  the  Court  of 
Chancery  ;  but  the  relative  rights  and  obliga- 
tions between  mortgagor  and  mortgagee,  are 
now  the  same  at  law  as  in  equity  ;  and  reason 
requires  that  it  should  be  so.  (1  Cai.  Cas.  in 
Er.,  69;  Hitchcock  v.  Harrington,  6  Johns., 
290.)  The  rule  is  reciprocal  ;  as  the  mort- 
gagor cannot  lease  so  as  to  bind  the  mortgagee, 
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exonerate  himself  from  this  obligation  with- 
out the  consent  of  his  landlord  ;  and  the  rule 
that  a  tenant,  in  an  action  against  him  for 
rent,  cannot  dispute  the  title  of  his  landlord, 
applies  in  full  force.  (13  Johns.,  240,  297, 
489;  Peake  Ev.,  242,  244.)  On  the  other 
hand,  in  the  case  of  a  tenant  of  the  mort- 
gagor, who  became  such  prior  to  the  mort- 
gage; he  may  pay  the  rent  to  the  mortgagee, 
on  mere  notice  from  him,  without  a  breach  of 
his  obligation  to  his  former  landlord,  who,  by 
the  act  of  making  the  mortgage,  transfers  the 
tenancy,  and  the  legal  rights  incident  to  it,  to 
the  mortgagee;  and  this  is  the  "  attornment 
to  a  mortgagee,"  which  is  saved  by  the  proviso 
in  the  Slat,  of  Geo.  II.  The  taking  a  lease  by 
Jones  from  the  mortgagees  was,  therefore,  an 
act  of  disloyalty,  in  derogation  of  the  rights 
of  the  plaintiffs  below,  and  fraudulent,  as 
against  them. 

Mr.  Bleecker,  in  reply.  It  is  said  that  the 
mortgagee,  before  a  foreclosure,  has  no  legal 
interest  in  the  premises ;  but  the  case  cited  (6 
Johns.,  290)  shows  that  the  mortgagor  has  the 
legal  interest,  as  to  all  others,  except  the  mort- 
gagee and  his  representatives.  It  is  idle  to 
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say  that  the  mortgagee  has  not  the  legal  inter- 
est, when  it  is  admitted  that  he  may,  at  any 
time,  obtain  possession  by  an  action  of  eject- 
ment. 

Again  ;  it  is  said  that  the  mortgagee  can,  in 
effect,  countermand  the  payment  of  further 
rent  to  the  mortgagor  by  ejecting  the  tenant. 
Now,  the  agreement  of  the  tenant  to  become 
the  tenant  of  the  mortgagee  accomplishes  all 
that  could  be  done  by  an  ejectment,  against 
which  the  tenant  cannot  defend  himself.  He 
does  not  prejudice  the  rights  of  others  by  pre- 
ferring to  become  a  tenant  to  the  mortgagee, 
rather  than  be  turned  out  of  possession  by  an 
action  of  ejectment.  As  against  the  mort- 
gagee, the  mortgagor  has  no  right  to  the 
premises,  or  to  the  rent.  This  is  not  the  ordi- 
6O*J  nary  case  of  a  *tenant  disputing  his 
landlord's  title.  The  title  of  the  mortgagee  is 
not  hostile  to  that  of  the  mortgagor.  It  is  the 
same  title.  The  landlord  has  created  an  in- 
cumbrance  on  the  premises,  and  has  thereby 
subjected  the  tenant  to  an  ejectment,  which 
the  Stat.  of  Geo.  II.  (1  N.  R.  L. ,  443)  allows 
the  tenant  to  avoid,  by  becoming  the  tenant 
of  the  mortgagee.  This  results  from*  the  act 
of  the  mortgagor,  not  from  the  mere  voli- 
tion of  the  tenant.  The  Statute  allows  the 
tenant  to  change  his  situation,  not  in  hostility 
to  the  rights  of  the  mortgagor,  but  in  accord- 
ance with  them,  and  to  obtain  the  objects  and 
purposes  of  the  incumbrance.  The  tenant 
does  not  deny  the  title  of  the  mortgagor ;  if 
he  had  no  title,  the  mortgage  itself  would  be 
invalid,  and  give  no  title  to  the  mortgagees. 
' '  The  mortgagor  and  mortgagee  have  but  one 
title  between  them."  (Per  Buller,  J.,  1  T.  R., 
383.)  "The  defendant  may  show  that  the 
plaintiff  had  only  a  temporary  interest  at  the 
time  of  the  demise,  which  has  since  expired  ; 
or  that  he  has  mortgaged  the  estate  to  another 
person,  who  has  given  the  defendant  notice  to 
pay  the  rent  to  him."  (Peake  Ev.,  245.)  Here 
the  mortgagor  had  a  right  of  possession,  de- 
terminable  by  the  will  of  the  mortgagee.  It 
was,  in  this  sense,  a  temporary  interest.  If, 
instead  of  taking  a  lease  from  the  mortgagees, 
the  tenant  had  submitted  to  an  action  of  eject 
ment,  and  after  judgment,  and  before  execu- 
tion of  the  writ  of  possession,  he  had  agreed 
to  receive  a  lease  from  the  mortgagees,  would 
not  this  have  afforded  him  a  defense  against  a 
suit  by  the  mortgagor  for  rent  ?  And  where, 
in  reason  and  good  sense,  is  the  difference 
between  the  case  supposed  and  the  one  now 
before  the  court  ? 

SPEXCEK,  Cfi.  J.,  delivered  the  opinion  of 
the  court : 

The  points  made  by  the  counsel  for  the 
plaintiff  in  error  are  : 

1.  That  there  was  no  sufficient  evidence 
that  Jones  held  under  Clark  and  Stewart. 

2.  That  Howel  was  an  incompetent  witness. 

3.  That  the  matters  shown  by  the  defend- 
ant below  were  a  complete  defense. 

The  first  and  second  points  may  at  once  be 
disposed  of.  There  was  complete  evidence  of 
G1*J  the  hiring  of  the  premises  by  *  Jones  for 
the  second  year.  Howel  was  a  competent 
witness  to  show  that  he  had  no  beneficial  in- 
terest in  the  expired  lease,  though  the  fact 
itself  was  nowise  material.  The  cause  de- 
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pends  on  the  third  point ;  and  it  presents  this 
question,  whether  a  tenant  of  the  mortgagor 
in  possession,  and  who  became  such  subse- 
quent to  the  giving  the  mortgage,  can,  in  a 
suit  by  his  landlord,  the  mortgagor,  set  up  as 
a  legal  defense  that  after  the  mortgage  be- 
came forfeited,  he  attorned  to  the  mortgagee, 
and  took  a  lease  from  him,  during  the  con- 
tinuance of  the  lease  from  the  mortgagor. 
This  case  has  probably  been  decided  in  the 
court  below  on  the  authority  of  the  case  of 
M'KircJier  v.  Hawley,  16  Johns.,  289.  The 
principle  decided  in  that  case  was  this  :  that  a 
mortgagee  could  not  distrain  for  rent  becom- 
ing due  under  a  lease  made  by  the  mortgagor 
subsequent  to  giving  the  mortgage,  because 
there  was  no  privity  of  estate  or  contract  be- 
tween the  mortgagee  and  such  a  tenant ;  aud 
we  held  that  to  enable  a  party  to  distrain  for 
rent,  he  must  have  a  concurrent  right  to  main- 
tain an  action  for  the  rent ;  and  if  there  was 
no  privity  of  contract  or  estate,  an  action 
could  not  be  maintained. 

When  the  plaintiff  in  error  attorned  to  the 
mortgagees,  and  took  a  lease  from  them,  their 
title  to  enter  under  their  mortgage  was  com- 
plete ;  for,  the  day  of  payment  having  passed, 
the  condition  was  broken,  and  the  estate  of 
the  mortgagees  was  absolute  at  law.  This 
case,  then,  presents  a  very  different  question 
from  the  one  decided  in  M'Kircher  v.  Hawley. 
There,  the  point  was,  whether  the  mortgagee 
could  distrain,  or,  in  effect,  sue  for  the  rent. 
Here  it  is,  whether  the  tenant  of  the  mort- 
gagor could  not,  by  his  own  act  and  consent, 
become  the  future  tenant  of  the  mortgagees, 
without  any  disloyalty  to  the  mortgagor.  "At 
common  law,"  says  Mr.  Butler  (in  note  272  to 
Co.  Litt.,  309  a),  "attornment  signified  only 
the  consent  of  the  tenant  to  the  grant  of  the 
seigniory  ;  or,  in  other  words,  his  consent  to 
become  the  tenant  of  the  new  lord."  He  goes 
on  to  show  the  operation  of  the  Statute  of 
Quiet  Emptores,  and  the  Statute  of  Uses,  and 
the  Statute  of  Wills ;  and  observes  that  the 
necessity  and  efficacy  of  attornments  have 
been  almost  totally  taken  away  bv  the  Statutes 
of  4  and  5  Anne,  ch.  16,  *andll  Geo.  II.,  [*62 
ch.  19.  These  two  Statutes  have  been  re-en- 
acted here.  The  former  does  not  relate  to  this 
case,  but  the  latter  has  an  important  and  deci- 
sive bearing  upon  it.  The  28th  section  of  the 
Statute  Concerning  Distresses,  Rents  and  the 
Renewal  of  Leases  (1  N.  R.  L.,  443),  after 
reciting  that  the  possession  of  estates  is  ren- 
dered precarious  by  the  frequent  and  fraudu- 
lent practice  of  tenants  attorning  to  strangers, 
by  which  means  landlords  and  lessors  are 
turned  out  of  possession,  and  put  to  the  diffi- 
culty and  expense  of  recovering  possession  by 
suits  at  law,  enacts  that  every  such  attorn- 
ment shall  be  null  and  void,  and  the  posses- 
sion of  the  landlords  or  lessors  shall  not  be 
deemed  to  be,  in  anywise,  changed  by  any 
such  attorment ;  with  a  proviso,  that  nothing 
therein  contained  should  extend  to  vacate  or 
affect  any  attornment  made  pursuant  to  and  in 
consequence  of  any  judgment  at  law,  or  decree 
or  order  of  a  court  of  equity,  or  made  with 
a  privity  and  consent  of  the  landlord  or  lessor, 
or  to  any  mortgagee  after  the  mortgage  is 
become  forfeited. 

The  mischief  which  the  Statute  was  intended 
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to  remedy,  was  the  attornment  by  tenants  to 
straneers  claiming  title  ;  and  without  the  pro- 
viso "the  construction  of  the  enacting  part  ot 
the  Statute  would  have  admitted  of  no  doubt. 
But  to  remove  every  doubt,  the  Legislature 
have  declared  who  were  not  strangers,  and  to 
whom  the  tenant  might  lawfully  attorn  ;  he 
tnav  attorn  to  a  mortgagee  after  the  mortgage 
is  forfeited.  The  reason  of  this  is  obvious. 
The  mortgagee,  as  between  him  and  the  mort- 
gagor has  the  right  of  entry,  and  is  entitled 
to  the  possession  of  the  premises.  If,  then, 
the  tenant  will  do  voluntarily  what  the  law 
will  coerce  him  to  do,  yield  up  the  possession 
to  the  mortgagee,  it  is  Hot  an  act  injurious  to 
the  just  rights  of  the  mortgagor,  nor  disloyal 
toward  him.  Indeed,  the  rights  of  the  tenant 
also  require  that  he  should  be  allowed  to  do 
so  •  for  if  he  refuses  to  attorn,  he  at  once  sub- 
jects himself  to  eviction,  and  the  payment  of 
costs.  The  Statute  makes  no  difference  be- 
tween a  tenant  to  the  mortgagor,  who  becomes 
so  before  or  after  the  execution  of  the  mort- 
gage. It  applies  to  every  tenant  of  the  mort- 
gagor, without  reference  to  the  time  when  he 
became  tenant.  The  reason  is  the  same  in 
63*]  both  cases,  and  *theyare  both  embraced 
by  the  proviso  of  the  Statutes  ;  and  neither  of 
them  are  within  the  mischiefs  intended  by  the 
enacting  part  of  the  Statute. 

Judgment  reversed,  and  a  venire  de  novo  to 
be  awarded  in  the  court  below. 

Cited  in-8  Wend.,  585 ;  14  Wend.,  236 ;  3  Den.,  216 : 
61  N  Y.,  19  :  3  Barb.,  350;  16  Barb.,  473;  9  Bos.,  70; 
17  Mich..  363. 
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Delivery  by  Justice  of  Summons,  Signed  in  Blank 
—  When  Misdemeanor. 

If  a  justice  delivers  to  a  party  a  summons,  signed 
by  him  in  blank,  to  be  filled  up  with  the  names  o1 
the  parties,  cause  of  action,  &c.,  in  his  presence.and 
under  his  control,  it  is  not  a  violation  of  the  4th 
section  of  the  Statute  (sess.  43,  ch.  159).  passed  Apr. 
7, 1820.  Aliter,  if  the  party  receiving  a  blank  sum- 
mons, fills  it  up  out  of  the  presence  of  the  jus- 
tice, though  before  it  is  delivered  to  a  constable  to 
be  served. 

Citation— 13  Johns.,  90. 

certiorari  to  the  General  Sessions  of  Erie 


W.  Keane  ;  that  T.,  the  plaintiff,  was  in  haste, 
and  the  justice,  being  then  engaged  in  busi- 
ness, desired  T.  to  calj  and  get  the  summons 
at  some  other  time,  or  on  the  next  day.  But 
[\  informed  the  justice,  that,  it  was  necessary 
o  have  the  summons  at  that  time  ;  arid  that 
le  would  put  in  his  name  as  plaintiff  and 
William  Keane  as  defendant ;  and  afterwards, 
and  before  the  delivery  of  it  to  the  constable, 
he  so  filled  it  up  accordingly."  The  sum- 
mons was  served,  and  returned  to  the  justice  ; 
lis  signature  being  subscribed  to  it.  The 
jroof  of  these  facts,  by  parol  evidence,  was 
objected  to  by  the  attorney  for  the  prosecu- 
tion, on  the  *ground  that  no  notice  had  [*64 
Deen  given  to  produce  the  summons  ;  but  the 
objection  was  overruled  by  the  court  below. 

PLATT,  J.,  delivered  the  opinion  of  the 
:ourt : 

The  objection  to  the  parol  evidence  of  the 
summons  was  properly  overruled.  The  sum- 
mons was  in  the  possession  of  the  defendant, 
and  the  indictment  was  ample'  notice  to  pro- 
duce it.  (The. People  v.  Holbrook,  13  Johns., 
90.)  But  the  evidence,  as  detailed  to  us,  does 
not  contradict  the  supposition  that  Torry 
filled  up  the  summons  in  the  presence  of  the 
justice;  and  if  so,  there  was  no  violation  of 
the  Statute.  The  only  question  in  the  case 
turns  on  the  fact,  whether  the  justice  delivered 
the  summons  signed  by  him,  in  blank,  and  to 
be  filled  up  by  Torry.  "out  of  the  presence,  and 
beyond  the  control  6l  the  justice  ;  or  whether 
T.  filled  it  up  as  the  mere  clerk  of  the  Justice. 
The  former  would  be  a  violation  of  the  Stat- 
ute, but  the  latter  not  so. 

Upon  the  evidence  reported  to  us,  we  think 
there  ought  to  be  a  new  trial ;  and  that  the  pro- 
ceedings should  be  remanded  to  the  Court  of  Ses- 
sions for  that  purpose. 

Cited  in-20  N.  Y.,  303. 
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Smith,  who  was  one  of  the  justices  of  the 
peace  of  the  County  of  Erie,  was  indicted  a 
the  Court  of  General  Sessions  of  the  Peace  o1 
the  county,  for  a  misdemeanor,  under  the  4th 
section  of  the  Act,  passed  April  7,  1 820  (sess 
43,  ch.  159).  which  enacts  "that  it  shall  no 
be  lawful  for  any  justice  of  the  peace  to  issui 
or  deliver  to  any  constable,  or  to  any  other 
person,  any  blank  summons,  warrant,  or  other 
process,  signed  by  such  justice,  in  which  the 
names  of  the  plaintiff  and  defendant,  and  thi 
cause  of  action,  or  either  of  them,  shall  to 
omitted,"  &c.  The  defendant  was  tried  anc 
convicted  ;  but  judgment  on  the  verdict  was 
respited,  and  the  proceedings  removed  by  cer 
tiorari,  for  the  opinion  of  this  court. 

From  the  written  report  of  the  evidence 
made  by  the  Judges  of  the  Court  of  Sessions 
it  appeared  "  that  one  Torry  requested  of  tbj 
justice  a  summons,  in  favor  of  T.,  against  on 
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HEMPSTEAD  v.  N.  AND  H.  WEED. 

Sheriffs — Assignment  of  Prisoners  from  Old  to 
New  Sheriff— For  Benefit  of  Old — Omission 
to  do  so  not  an  Escape — Prisoner  Remains  in 
Custody  of  Old  Sheriff. 

Where  a  new  sheriff  is  appointed,  the  prisoners 
remain  in  custody  of  the  old  sheriff,  until  they  are 
delivered  to  his  successor. 

If,  therefore,  the  old  sheriff  omits  to  assign  over 
to  the  new  sheriff,  a  prisoner  on  execution,  who  has 
been  permitted  to  go  within  the  limits  of  the  jail 
liberties,  on  giving  security  for  that  purpose,  this 
is  not  an  escape,  for  which  the  old  sheriff  is  liable, 
as  long  as  the  prisoner  remains  within  the  limits. 

The  right  of  the  old  sheriff  to  assign  over  prison- 
ers on  civil  execution,  to  his  successor  in  office, 
being  for  his  own  security  and  benefit,  may  be 
waived  by  him ;  but  the  prisoners  not  delivered 
over,  are  to  be  deemed,  to  all  intents  and  purposes, 
as  in  his  custody ;  and  in  case  of  actual  escape,  he 
will  be  liable. 


Citations— 3  Co.,  71;  Bull.  N.  P., 
365. 


; ;  Cro.  Eliz., 


IN  ERROR,  to  the  Mayor's  Court  of    the 
City  of  Albany. 

The  defendants  brought  an  action  of  debt 
against  the  plaintiff  in  error,  in  the  court 
below,  for  the  escape  of  William  Brown, 
while  in  his  custody,  as  sheriff,  on  a  ca.  sn. 
The  declaration  was  in  the  usual  form.  The 
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defendant  pleaded  nil  debet.  with  leave  of  the 
plaintiffs  to  give  any  special  matter,  which 
might  have  been  pleaded,  in  evidence,  at  the 
trial.  The  record  of  the  judgment  against 
Brown,  in  the  court  below,  and  theca.  sa.  .and 
65*]  his  arrest  thereon,  *were  given  in  evi 
dence  ;  and  it  was  proved  that  L.  H.  Ganse- 
voort  was  appointed  sheriff  of  Albany,  Mar.  6, 
1819.  in  the  place  of  the  defendant,  H. ;  and 
William  Brown  was  never  in  the  custody  of 
O.,  the  present  sheriff,  nor  was  he  assigned  to 
him  by  the  defendant,  when  he  delivered  over 
the  county  and  prisoners,  nor  at  any  time 
since.  The  indenture  of  assignment,  from 
the  defendant  to  G. ,  the  present  sheriff,  dated 
Mar.  20,  1819,  was  given  in  evidence,  by  which 
it  appeared  that  Brown  was  not  named  in  it, 
or  delivered  over  as  a  prisoner.  It  was  proved 
that  G.,  the  present  sheriff,  after  the  assign- 
ment, on  being  asked  whether  B.  was  in  his 
custody,  answered  that  he  was  not.  and  had 
never  been  assigned  to  him  verbally  or  other- 
wise. After  the  commencement  of  the  suit 
against  the  defendant,  he  admitted  that  he 
had  forgotten  to  assign  Brown  to  the  present 
sheriff. 

It  was  proved  that  when  Brown  was  first 
arrested  on  the  ca.  sa.,  he  gave  to  the  defend- 
ant the  usual  bond,  for  the  liberties  of  the  jail, 
and  was,  thereupon,  suffered  to  go  within  the 
limits  of  the  jail  liberties  ;  and  that  he  had 
never  been  seen  beyond  the  limits,  except  on 
Sundays,  and  still  continued  within  the  lim- 
its of  the  jail  liberties  ;  and  it  appeared  that 
the  omission  to  assign  Brown  with  the  other 
prisoners,  to  the  new  sheriff,  was  uninten- 
tional. The  defendant  moved  for  a  nonsuit, 
in  the  court  below  ;  but  the  court  decided 
that  it  was  not  necessary  for  the  plaintiffs,  to 
enable  them  to  recover,  to  prove  that  Brown 
had  been  off  the  limits  of  the  jail  liberties 
since  his  arrest,  or  that  he  was  off  the  limits 
when  the  suit  was  commenced  against  .the  de- 
fendant, and  refused  to  nonsuit  the  plaintiffs  : 
and  the  defendant  excepted  to  the  opinion  of 
the  court.  The  Recorder  charged  the  jury, 
that  the  evidence,  in  his  opinion,  was  suffi- 
cient to  entitle  the  plaintiffs  to  recover  ;  and 
the  jury  found  a  verdict  for  the  plaintiffs  ac- 
cordingly. 

Mr.  Foot,  for  the  plaintiff  in  error,  con- 
tended, that  notwithstanding  the  commission 
to  the  new  sheriff,  and  the  supersedeas  to  the 
old,  and  the  delivery  of  the  jail  and  prisoners 
to  the  new  one,  a  prisoner,  not  delivered  over, 
but  remaining  in  jail,  continued,  in  judgment 
<>6*]  of  law,  in  the  custody  *of  the  old  sheriff, 
and  no  action  lies  against  him  for  an  escape, 
until  the  prisoner  in  fact  escapes.  It  is  true 
that  such  an  omission  of  a  prisoner  by  the  old 
sheriff,  is  an  inchoate  escape  ;  but  it  is  not 
absolute,  so  as  to  give  a  right  of  action,  until 
the  prisoner  has  actually  departed  from  the 
jail. 

Buller  (N.  P.,  68)  says:  "When  a  new 
sheriff  is  appointed,  his  predecessor  ought  to 
deliver  over  all  the  prisoners  in  his  custody, 
charged  with  their  respective  executions,  and 
if  he  omit  any,  it  is  an  escape ;"  and  he  cites 
as  his  authority,  Westby's  case,  3  Co.,  71.  Ba- 
con (2  Bac.  Abr.,  517,  tit.  Escape  in  Civil 
Cases,  E)  says,  "that  the  prisoners,  until  they 
are  turned  over  to  the  new  sheriff,  remain  in 
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the  custody  of  the  old  sheriff,  and  if  he  omits 
to  deliver  them  over,  every  omission  will  be 
deemed  an  escape,  wherewith  he  will  be 
chargeable  ;"  and  he  cites  Hob.,  266;  2  Roll. 
Abr.,  457;  Cro.  Eliz.,  365,  Bulst.,70;  Leon., 
54;  4  Co.,  72.  But  4  Co.,  72,  is  a  mistake, 
and  was,  no  doubt,  intended  for  3  Co.,  '72, 
which  is  Westby's  case.  Cro.  Eli/,.,  is  Wextby's 
case  in  the  K.  B.  2  Roll.  Abr. ,  457,  is  not  ap- 
plicable, as  it  it  merely  decides  that  if  a  pris- 
oner escapes  while  the  old  sheriff  is  in  office, 
he  is  chargeable,  not  the  new  sheriff.  Westby's 
case,  which  is  reported  also,  in  3  Danv.  Abr., 
114,  pi.  3  ;  2  Vin.  Abr.,  152  ;  Moore,  688,  and 
Popham,'85,  A.  D.  1592,  was  this  :  The  pris- 
oner was  in  custody  on  two  executions  ;  one 
in  favor  of  Dighton,  and  the  other  in  favor  of 
Westby.  On  going  out  of  office,  the  defend- 
ants, the  old  sheriffs,  assigned  and  delivered 
the  prisoner  to  the^ew  sheriffs,  as  in  custody 
on  the  execution  in  favor  of  D.  only.  The 
prisoner  actually  escaped  in  the  time  of  the 
new  sheriffs,  and  the  action  was  brought 
against  the  old  sheriffs.  The  Court  of  K.  B. 
decided  against  the  old  sheriffs,  and  said:  "  It 
was  an  escape  in  them  presently  ;  for  the  pris- 
oner, when  he  is  delivered  to  the  new  sheriffs, 
for  one  cause,  although  he  is  in  execution  for 
one  cause,  he  is  not  for  the  other : therefore  it  is 
an  escape  in  the  ancient  sheriffs,  and  they  are 
forthwith  chargeable  therewith."  Coke,  in 
his  report  of  Westby's  case,  in  the  Exchequer, 
says,  that  four  points  were  unanimously  re- 
solved :  1.  "  That  where  the  body  of  B.",  the 
prisoner,  was  delivered  to  the  new  sheriffs,  as 
in  execution  at  the  suit  of  Dighton  only,  he 
was  thereby  *out  of  the  custody  of  the  [*O7 
old  sheriffs  ;  and  he  could  not  be  in  the  cus- 
tody of  the  new  sheriffs  for  the  plaintiff's 
(Westby's)  execution,  because  he  was  not  de- 
livered to  them,  nor  they  charged  with  him 
for  the  plaintiff's  execution."  And  to  the 
question  which  was  asked,  "  when  the  escape 
began  in  this  case,"  it  was  answered  and  re- 
solved, "that,  eo  instanti,  that  the  old  sheriffs 
delivered  their  prisoners  to  the  new  sheriffs, 
they  cease  to  have  the  custody  of  any  of  them, 
and,  eo  instanti,  doth  the  escape  begin  as  to  the 
plaintiff."  2.  "It  was  resolved,  that  till  the 
prisoners  are  delivered  to  the  new  sheriffs, 
they  remain  in  the  custody  of  the  old  sheriffs, 
notwithstanding  the  new  letters  patent,  the 
writ  of  discharge,  and  the  writ  of  delivery." 
This  is  the  only  case  on  which  Buller  relies, 
in  support  of  his  unqualified  position,  and  it 
is  one  of  those  cited  by  Bacon. 

The  next  case  cited  by  Bacon,  is  Chandter 
v.  Thompson,  Hob.,  266,  which  did  not  con- 
cern this  question  ;  but  in  the  debate  on  the 
subject,  it  was  likened  to  "the  case  of  a  sheriff 
that  doth  not  deliver  the  prisoner  that  he  hath 
in  execution  to  the  new  sheriff  ;"  and  the  in- 
ference is,  that  if  the  old  sheriff  doth  not  de- 
liver the  prisoner  to  the  new  sheriff,  he  still 
remains  sheriff  as  to  him,  so  as  to  be  charge- 
able as  a  sheriff  for  his  escape.  The  next  case 
cited  by  Bacon  is  Rex  v.  Morgan,  Bulst.,  70, 
which  merely  decides  that  if  an  old  sheriff  be 
removed  before  the  return  of  a  writ,  the  new 
sheriff  is  to  make  the  return  ;  and  a  reference 
is  made  to  Westby's  case,  in  which  it  was  re- 
solved, that  after  the  election  of  a  new  sheriff, 
and  before  delivery  over  to  him  of  the  prison- 
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ers,  they  do  remain  in  the  cvistody  of  the  old 
sheriff.  The  case  of  Smattman  v.  Lanes,  2 
Leon.,  54,  decided  in  1587,  five  years  before 
Wettby's  case,  is  also  cited  by  Bacon.  A  capias 
had  been  delivered  to  the  new  sheriff  against 
L.,  and  he  informed  the  court  that  L.  was 
taken  on  an  execution  by  the  old  sheriff,  and 
held  by  him  in  prison  at  his  own  house,  al- 
though all  the  ol her  prisoners  had  been  deliv- 
ered to  him  ;  and,  under  the  circumstances,  he 
asked  the  advice  of  the  court  what  return  he 
should  make.  But  no  particular  direction  was 
given  him  by  the  court.  Anderson,  J.,  held 
that  the  new  sheriff  might  return  that  L.  was 
O8*]  in  his  custody,  *and  so  charge  himself  ; 
"for  although  the" office  of  the  old  sheriff  be 
determined,  yet  there  is  not  any  escape,  as 
long  as  the  party  be  in  custody,  and  not  at 
large."  Periam.  J.,  said  :  "  It  is  an  escape  in 
the  old  sheriff,  as  soon  as  his  authority  is  de- 
termined, and  the  prisoner  not  delivered." 
These  are  all  the  authorities  cited  for  the  doc- 
trine as  stated  by  Bacon  ;  and  it  is  submitted 
whether  he  or  Buller  are  correct,  or  supported 
by  the  cases  on  which  they  rely. 

But  the  matter  was  afterwards  (1667)  set- 
tled in  the  case  of  Hanmer  v.  Winmer,  reported 
in  Sid.,  335,  and  2  Keble,  224.  The  sheriff  of 
Gloucester  brought  up  W.  on  a  habeas  corpus, 
and  moved  the  court  for  their  advice ;  for  W. 
was  in  execution  when  B.  was  sheriff,  and  was 
left  in  jail  when  C.  was  appointed,  but  was 
not  turned  over  by  indenture  to  C.,  nor  by  C. 
to  the  present  sheriff,  but  still  was  in  jail,  and 
had  been  charged  with  a  new  execution  while 
the  present  sheriff  was  in  office,  who  was 
attached  to  return  both  executions,  and  he 
prayed  that  he  might  not  be  compelled  to  re- 
turn the  old  one  ;  and  the  court  were  of  opin- 
ion that  he  need  not  return  it,  and  held  unani- 
mously that  W.  was  in  the  custody  of  B.,  the 
first  sheriff,  although  his  body  was  in  custody 
of  the  present  sheriff,  because  he  had  never 
been  delivered  over  by  indenture  ;  and  the  dif- 
ference between  this  case  and  Wesiby'n  case, 
the  court  said,  was,  that  there  the  prisoner 
was  delivered  over  for  one  debt,  but  not  for 
the  other,  and  therefore  there  was  an  escape 
as  to  that  other;  and  it  was  agreed  by  the  coun- 
sel and  the  court,  that  B.  should  deliver  W. 
over  to  the  present  sheriff,  who  should  then 
make  a  return  of  both  executions.  In  the 
case  as  reported  in  Keble,  Ch.  J.  Keeling  said 
expressly,  that  the  omission  by  the  old  sheriff 
to  deliver  over  the  prisoner  to  C.,  the  second 
sheriff,  was  not  an  escape,  so  long  as  the  pris- 
oner remained  in  custody.  In  Johnson  v. 
Mncon,  1  Wash.,  4,  decided  in  the  Court  of 
Appeals  of  Va.,  the  suit  was  against  the  old 
sin-riff  for  the  escape  of  S.,  a  prisoner  on  execu- 
tion, who  had  not  been  turned  over  by  assign- 
ment, to  the  custody  of  the  new  sheriff  ;  and 
the  court  held  that  the  plaintiff  was  bound  to 
prove  an  actual  escape  of  S.,  from  the  custody 
of  the  defendant,  for  the  actual  escape  is  the 
gist  of  the  action. 

Our  Statutes  on  this  subject  are  similar  to 
6i)*]  those  of  England,  *and  the  English  de- 
cisions are,  therefore,  applicable.  It  may, 
perhaps,  be  said  that  in  Hanmer  v.  Winmer. 
the  prisoner  was  in  close  custody.  But  the  jail 
limits  or  liberties,  by  our  Statute,  are  no  more 
than  an  enlargement  of  the  walls  of  the  prison. 
936 


1822 


Mr.  E.  Baldwin,  contra,  insisted  that  if  the 
old  sheriff  omits  to  deliver  over  the  prisoners 
in  custody  on  execution,  with  their  respective 
executions,  to  the  new  sheriff,  every  omission 
is  an  escape,  for  which  he  is  chargeable  ;  and 
he  relied  on  Bull.  N.  P.,  68  ;  2  Bac.  Abr.,  517, 
and  the  cases  there  cited  ;  and  Impey's  Off.  of 
Slier.,  212,  216.  The  delivery  to  the  new 
sheriff  ought  to  be  by  indenture  ;  though  the 
new  sheriff  may,  if  he  pleases,  accept  the  pris- 
oners without  an  assignment.  (Com.  Dig.,  tit. 
Sheriff,  B,  3;  Dalt.  Sher.,  16  ;  Cro.  Jac.,  588.) 

After  the  writ  of  discharge  is  delivered  to  the 
old  sheriff,  his  authority  ceases  (2  Dyer,  355  a; 
Com.  Dig.,  tit.  Sheriff,  B,  3);  and  if  he  omits 
to  deliver  any  prisoner,  by  indenture,  to  the 
new  sheriff,  an  action  of  escape  lies  against 
him.  (2  Leon.,  54  ;  3  Com.  Dig.,  tit.  Escape, 
B,  2;  Westleyv.  Skinner,  Cro.  Eliz.,  366;  S. 
C.,  3  Co.,  72.)  The  regular  and  proper,  if  not 
the  necessary  course,  is,  for  the  old  sheriff  to 
assign  over,  by  indenture,  his  prisoners  to  the 
new  sheriff  ;  and  this  course  has  been  recog- 
nized by  this  court.  (Richards  v.  Porter,  7 
Johns.,  137  ;  Tattmadgev.  Richmond,  9  Johns., 
85.) 

It  is  objected  that  an  actual  escape  is  neces- 
sary to  make  the  sheriff  liable.  But  in  Smatt- 
man v.  Lane,  it  is  said  that  "  it  is  an  escape  in 
the  old  sheriff,  as  soon  as  his  authority  is  de- 
termined, and  the  prisoner  is  not  delivered." 
The  true  rule  is.  that  the  prisoner  must  be  in 
the  custody  of  a  person  having  legal  authority 
to  confine  him  ;  and  when  the  authority  to 
detain  ceases,  the  escape  takes  place.  In  Dai- 
ton's  Sheriff,  p.  16,  and  cases  there  cited, 
it  is  said  :  "If  the  sheriff  hath  one  in  execu- 
tion for  debt,  in  another  man's  house  (and  not 
in  the  jail),*  and  the  new  sheriff  will  not  re- 
ceive the  prisoner  "at  that  house,  but  in  the  jail, 
and  after  the  old  sheriff  hath  a  writ  of  dis- 
charge delivered  to  him,  then  the  prisoner  is, 
presently,  out  of  execution,  and  this  is  an  es- 
cape *in  the  old  sheriff  ;  and  if  he  shall  [*7O 
detain  after  he  has  his  writ  of  discharge,  the 
prisoner  may  bring  his  action  for  false  im- 
prisonment against  the  old  sheriff."  So,  "if  a 
jailer  make  a  prisoner  in  execution  a  turnkey, 
and  he  goes  on  an  errand  and  returns,  it  is  an 
escape.  (Cas.  t.  Hard.,  310.) 

If  a  woman  is  warden  of  the  Fleet  Prison, 
and  a  prisoner  marries  her,  it  is  a  voluntary 
escape  in  the  woman,  for  the  prisoner  cannot 
be  under  her  power.  (Wood's  Inst.,  77;  1 
Plowd.  Com.,  37  a)  It  is  not  the  walls  of  the 
prison,  but  the  prisoner's  being  in  custody, 
that  makes  the  prison.  (Hard.,  33.)  The  de- 
livery of  the  sheriff,  by  a  coroner,  to  the  coun- 
ty jail,  and  leaving  him  there,  is  an  escape  in 
the  coroner.  (6  Johns.,  24;  9  Johns.,  329;  1 
Bos.  &  P.,  24.)  In  England  every  county  has 
two  jails,  one  for  debtors,  which  may  be  any 
house,  where  the  sheriff  pleases  ;  and  the  other 
for  criminals.  By  our  Statute  (1  N.  R.  L., 
427,  sess.  36,  ch.  69),  particular  jails  are  desig- 
nated in  each  county,  for  the  imprisonment 
both  of  debtors  and  criminals  ;  and  by  the 
Act  Concerning  Sheriffs,  &c.  (1  N.  R.  L.,  422, 
sess.  36,  ch.  67),  the  sheriffs  of  the  several 
counties  are  required  "  to  have  the  custody  of 
the  jails  and  prisons,  and  the  prisoners  in  the 
same,  and  to  put  in  such  keeper  for  whom 
they  will  answer."  There  cannot  be  two  con- 
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current  powers  existing  over  the  same  prison.  ! 
The  case  of  Johnson  v.  Macon  was  governed  by 
a  Statute  of  Va.,  and  is  not  applicable  here. 

The  doctrine  of  the  common  law,  as  laid 
down  in  the  cases,  is  fully  declared  in  the 
several  Statutes  on  the  subject.  In  the  1st 
section  of  the  Act  (sess.  36,  ch.  67  ;  1  N.  R. 
L.,  418)  the  form  of  commission  to  the  new 
sheriff,  and  the  writ  of  discharge  to  the  old 
sheriff,  is  given  ;  and  it  is  made  the  duty  of 
the  latter  to  assign  over  the  county,  &c.,  by 
Indenture  to  the  former.  The  bond  required 
by  the  same  Statute  to  be  given  by  the  sheriff, 
for  the  faithful  performance  of  the  duties  of 
his  office,  is  in  force  only  "during  his  continu- 
ance in  office."  By  the  Constitution,  a  sheriff 
cannot  hold  his  office  more  than  four  years, 
and  in  the  present  case,  the  constitutional 
term  of  the  old  sheriff  had  expired,  and  his 
authority  ceased. 

71*]  *Prisoners  in  execution  may  be  brought 
upon  habeas  corpus,  directed  to  the  sheriff  or 
keeper  of  the  prison  ;  but  to  whom  would 
such  a  writ  be  directed  in  this  case  ?  Could 
.the  old  sheriff  take  his  prisoner  again,  if  he 
actually  escaped  ?  Could  he  commit  him  to 
prison,  if  dissatisfied  with  the  bond  he  gave 
under  the  provision  of  the  Act,  for  the  liber- 
ties of  the  jail  ?  Would  the  sureties  in  such 
bond  be  liable,  in  any  event,  to  the  sheriff  or 
the  plaintiff,  in  case  it  was  assigned  ?  Has 
the  jailer  a  right  to  receive,  or  consider  the 
party  as  a  prisoner  on  execution  ?  If  a  new 
execution  should  be  issued  against  the  pris- 
oner, and  delivered  to  the  new  sheriff,  in 
whose  custody  would  the  prisoner  be  ?  If  a 
writ  of  habeas  corpus  was  delivered  to  the  new 
sheriff  (the  prisoner  being  in  his  custody  also), 
and  the  prisoner  was  .removed,  could  the  old 
sheriff  avail  himself  of  such  writ,  as  a  defense 
against  an  action  for  an  escape  ? 

Again  ;  by  the  doctrine  contended  for  by  the 
plaintiff's  counsel,  the  sureties  for  the  jail 
liberties  would  be  deprived  of  the  privilege  of 
surrendering  the  prisoner  in  their  discharge,  as 
he  is  unknown  to  those  having  the  custody  of 
the  jail.  If  the  plaintiff  waits  for  an  actual 
escape,  which  must  refer  back  to  a  time  when 
the  defendant  was  sheriff,  his  right  of  action 
may  be  barred  by  the  Statute  of  Limitations. 

Upon  delivering  a  writ  to  a  sheriff  against 
a  prisoner,  in  actual  custody,  he  is,  by  con- 
struction of  law,  immediately  in  custody  on  the 
second  writ  (5  Co.,  89);  but  to  whom  is  such 
writ  to  be  delivered,  in  a  case  like  the  present? 
By  the  Statute  (sess.  36,  ch.  67),  every  sheriff, 
officer,  or  keeper  of  any  jail,  upon  whom  any 
copy  of  a  declaration  against  a  prisoner  in  his 
custody  is  served,  must,  in  ten  days  there- 
after, deliver  it  to  the  prisoner,  under  a  penal- 
ty, &c.  But  to  whom,  in  a  case  like  the  pres- 
ent, is  a  copy  of  a  declaration  to  be  delivered? 

Again  ;  the  Statute  provides,  in  case  of  the 
death  or  removal  of  the.  sheriff,  that  the  under- 
sheriff  shall  execute  his  duties ;  and  in  case  of 
the  death  or  removal  of  both,  the  coroner 
shall  execute  the  duties  of  the  office,  until  a 
new  appointment  is  made.  This  caution  in 
providing  for  every  possible  contingency, 
shows  that  the  Legislature  never  intended 
72*]  *that  a  citizen  should  be  deprived  of  his 
liberty,  unless  by  an  authorized  and  responsi- 
ble officer.  In  case  of  the  death  of  the  present 
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defendant,  would  the  escape  become  complete, 
or  who  would  have  the  custody  of  the  prisoner? 

SPENCEK,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

It  appears  to  me  that  the  court  below  erred. 
The  case  of  Westby  v.  Skinner,  3  Co.,  71,  and 
Cro.  Eliz.  365,  is  the  leading  case  upon  this 
subject ;  and  a  correct  understanding  of  that 
case  will  show  that  there  was  no  escape  here. 
The  bill  of  exceptions  states  that  the  prisoner, 
Brown,  had  never  left  the  limits  ;  that  he  had 
kept  the  condition  of  his  bond  ;  and  unless  the 
omission,  by  the  old  sheriff,  to  assign  him 
over  to  his  "successor,  was,  per  se,  an  escape, 
there  was  no  foundation  for  the  action.  In 
Westby's  case,  the  debtor  was  in  the  defend- 
ant's custody,  on  two  executions  ;  one  in  favor 
of  Dighton,  the  other  in  favor  of  Westby. 
The  debtor  was  delivered  over  by  the  defend- 
ants, on  their  going  out  of  office,  by  indenture, 
to  the  new  sheriffs,  on  the  execution  at  the 
suit  of  Dighton  alone,  omitting  Westby's  exe- 
cution ;  and  after  this  assignment,  the  debtor 
escaped.  It  was  unanimously  resolved,  by 
the  court,  that  the  delivery  of  Bustard,  the 
debtor,  to  the  new  sheriffs,  as  in  execution  at 
the  suit  of  Dighton  only,  he  was  thereby  out 
of  the  custody  of  the  old  sheriffs  ;  and  he 
could  not  be  in  custody  of  the  new  sheriffs, 
on  the  plaintiff's  execution,  because  he  was 
not  delivered  to  them,  nor  they  charged  with 
him,  on  that  execution.  It  was  further  re- 
solved, that,  till  the  prisoners  are  delivered  to 
the  new  sheriffs,  they  remain  in  custody  of  the 
old  sheriffs,  notwithstanding  the  new  letters 
patent,  the  writ  of  discharge,  and  the  writ  of 
delivery.  This  case  has  been  very  much  mis- 
conceived :  thus,  in  Buller's  N.  P.,  68,  which 
is  generally  very  correct,  the  case  of  Westby  is 
supposed  to  decide,  that  if  the  old  sheriffs 
omit  to  deliver  over  any  of  the  prisoners,  it  is 
an  escape.  Other  elementary  writers  have 
fallen  into  the  same  mistake,  as  to  the  points 
really  decided  in  Westby's  case,  and  the  prin- 
ciple of  that  decision.  The  opinion  of  the 
court  is  so  clearly  expressed,  that  language 
can  scarcely  make  it  plainer.  The  old  sheriffs, 
having  assigned  the  prisoner,  on  one  of  the 
two  executions  *against  him,  had  parted  [*73 
with  the  custody  of  him  ;  but  the  new  sheriffs, 
having  received  him  on  one  of  the  executions 
only,  had  not  the  custody  of  the  prisoner  on  the 
execution  of  which  they  had  no  knowledge ; 
so  that  he  was  out  of  custody  on  that  execu- 
tion, as  respected  both  the  old  and  new  sheriffs, 
and  consequently  it  was  a  legal  escape.  But 
that  very  case  decides  an  important  point, 
which  controls  and  governs  this  case  ;  that, 
until  the  prisoners  are  delivered  to  the  new 
sheriff,  they  remain  in  custody  of  the  old 
sheriff,  notwithstanding  the  commission  of  the 
new  sheriff,  and  the  writ  of  discharge  and 
delivery. 

In  this  case,  then,  Brown,  who  was  never 
assigned,  or  delivered  to  the  new  sheriff,  re- 
mained in  the  custody  of  the  "plaintiff  in  error, 
and  it  is  not  pretended  that  he  ever  escaped. 
Whilst  the  law  required  prisoners  in  execution 
to  be  kept  in  arcta  et  salva  cuslodia,  within  the 
four  walls  of  the  prison,  there  might  be  some 
question,  whether,  delivering  over  the  jail,  and 
all  the  prisoners,  except  one  or  more,  the  old 
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sheriff  had  any  such  control  over  those  not 
delivered  over,  as  that  they  might  be  consid- 
ered in  his  custody.  It  would  be  liable  to  the 
objection  that  it  was  a  divided  authority  ;  but 
under  the  existing  law,  where  the  debtor 
charged  in  execution  has  a  right  to  demand  the 
jail  liberties,  when  he  gives  security  and  is  ad- 
mitted to  those  liberties  (which  was  the  pris- 
oner's case),  all  conflict  of  power,  over  a  pris- 
oner thus  circumstanced,  between  the  old  and 
new  sheriff,  ceases,  and  then  there  exists  no 
difficulty  in  the  case. 

In  fact,  the  right  of  the  old  sheriff  to  turn 
over  his  prisoners  on  civil  executions,  to  his 
successor,  is  for  his  own  safety  and  security  ; 
for  we  have  seen,  by  the  decision  in  Westby's 
case,  that  until  that  is  done,  the  prisoners 
remain  in  the  custody  of  the  old  sheriff.  There 
is,  then,  no  want  of  authority  on  the  part  of 
the  old  sheriff  to  retain  the  custody.  The 
principle  is  unquestionable,  that  when  a  sheriff 
has  once  begun  to  execute  a  writ  of  execution, 
he  has,  after  he  goes  out  of  office,  a  right  to 
complete  the  performance  of  his  duty.  This 
consideration  shows,  that  when  the  law  author- 
ized the  old  sheriff  to  assign  over  his  prisoners 
on  execution,  to  his  successor,  it  is  that  he  may 
be  exonerated  from  any  further  charge  of 
responsibility.  The  rule  is  introduced  for  the 
74*]  benefit  of  the  *old  sheriff,  and  he  may, 
if  he  pleases,  waive  the  advantage  of  it. 
Whether  the  old  sheriff  could  commit  the 
prisoner,  if  he  ascertained  that  the  sureties 
were  bad,  is  another  and  distinct  question  ; 
and  should  it  be  answered  in  the  negative,  it 
decides  nothing  as  to  the  present  case.  It  may 
be  that  he  could  not  commit  to  the  jail  of  the 
county  ;  and.  this  would  be  one  of  the  risks 
and  inconveniences  in  not  assigning  the  pris- 
oner. It  was  asked  whether,  if  Brown  actually 
escaped,  the  old  sheriff  would  be  liable.  Un- 
doubtedly he  would  be  ;  for,  as  regards  this 
prisoner,  he  is  to  be  deemed,  to  all  intents  and 
purposes,  as  in  the  custody  of  the  old  sheriff. 

Judgment  reversed. 

Cited  in— 3  Cow.,  95 ;  7  Wend.,  221 ;  13  Wend .,  503  ; 
21  Wend.,  228 ;  10  Bos.,  574  ;  60  How.  Pr.,  508. 


WARNER  ET  AL.  t.  RACEY. 

Constable's  Bond — Form  of— Neglect  to  Return 
Execution — Not  a  Breach,  Unless  Money  Came 
to  Constable's  Hands. 

The  bond  taken  from  a  constable,  with  sureties, 
under  the  Act  &  N.  K.  L..  12H,  sess.  36,  ch.  a5),  should 
be  made  to  the  people  of  the  State  of  N.  Y. 

Though  a  constable  neglects  to  return  an  execu- 
tion for  above  thirty  days,  it  is  no  breach  of  the 
condition  of  a  bond  taken  pursuant  to  the  Statute, 
unless  money  has  come  to  his  hands,  on  account  of 
such  execution,  which  he  has  neglected  or  refused 
to  pay  over. 

Citation-2  N.  B.  L.,  128,  sess.,  38,  ch.  35. 

IN  ERROR,  on  certiornri  to  a  justice's  court. 
Racey  sued  the  plaintiffs  in  error  before  a 
justice  on  a  bond  given  by  Warner,  as  con- 
stable, and  M'Kinney  and  Sturges,  the  other 
plaintiffs  in  error,  as  his  sureties.  The  defend- 
ants below  pleaded  the  general  issue.  On  the 
trial,  the  plaintiff  below  proved  that  an  exe 
cution  had  been  delivered  to  Warner  as 
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constable,  which  he  had  neglected  to  return 
for  upwards  of  thirty  days.  He  then  proved 
the  execution  of  the  bond  by  all  the  defend- 
ants below,  "to  the  people  of  Niagara  County," 
conditioned  for  the  payment  of  "all  sums* of 
money  which  shall  come  into  the  said  Warner's 
hands  for  collection  by  way  of  execution." 
The  bond,  as  directed  to  be  taken  by  the  Stat- 
ute (2  N.  R.  L.,  126,  sess.  86,  ch.  35)  is.  "  to 
pay  to  each  and  every  person  such  sum  of 
money  as  the  said  constable  shall  become  liable 
to  pay,  for  or  on  account  of  any  execution 
which  shall  be  delivered  to  such  constable  for 
collection."  It  was  proved  that,  in  fact,  no 
money  was  collected  on  the  execution  ;  but 
.that  the  constable  took  the  body  of  the  debtor, 
&c.  But  the  jury  found  a  verdict  for  the 
plaintiff  below,  on  which  the  justice  gave  judg- 
ment. 

*Per  Curiam.  The  bond  is  not  accord-  [*75 
ing  to  the  Statute  ;  and  if  it  were,  there  is  no 
evidence  of  any  breach,  for  no  money  has 
come  to  the  hands  of  the  constable,  &c. 
Though  the  Statute  is  silent  in  that  particular, 
yet  we  think  the  bond  should  be  made  to  the 
people  of  the  State  of  N.  Y.  The  judgment 
must  be  reversed. 

Judgment  reversed. 

Distinguished— Gilp.,  172. 

Cited  in— 2  Wend..  282, 615 ;  9  Wend.,  235 ;  10  Wend., 
371. 


BUSTER  0.  NEWKIRK. 

Animals  Ferre  Naturae — Property  in — Control 
Necessary  to  Give. 

Though  property  in  an  animal  ferae  natures,  may 
be  acquired  by  occupancy,  or  by  so  wounding  it  as 
to  bring  it  within  the  power  and  control  of  the  pur- 
suer ;  yet  if,  after  wounding  the  animal,  the  party 
continues  the  pursuit  until  evening,  and  then 
abandons  it,  though  his  dogs  continue  the  chase,  he 
acquires  no  property  in  it. 

Citation— 3  Cai.,  175. 

IN  ERROR,  on  certiorariio&  justice's  court. 
Newkirk  brought  an  action  of  trover 
against  Buster  for  a  deer-skin.  It  appeared 
that  N.  was  hunting  deer  Dec.  31,  1819,  and 
had  wounded  one,  about  six  miles  from  B.'s 
house,  which  he  pursued  with  his  dogs.  He 
followed  the  track  of  the  deer,  occasionally 
discovering  blood,  until  night  ;  and  on  the 
next  morning  resumed  the  pursuit,  until  he 
came  to  B.'s  house,  where  the  deer  had  been 
killed  the  evening  before.  The  deer  had  been 
fired  at  by  another  person,  just  before  he  was 
killed  by  B.,  and  fell,  but  rose  again,  and  ran 
on,  the  dogs  being  in  pursuit,  and  the  plaint- 
iff's dog  laid  hold  of  the  deer  about  the  .same 
time,  when  B.  cut  the  deer's  throat.  N.  de- 
manded the  venison  and  skin  of  B.,  who  gave 
him  the  venison,  but  refused  to  let  him  haye 
the  skin.  The  jury  found  a  verdict  for  the 
plaintiff  for  seventy-five  cents,  on  which  the 
justice  gave  judgment. 

Per  Curiam.  The  principles  decided  in  the 
case  of  Pierson  v.  Post,  3  Cai.,  175,  are  appli- 
cable here.  The  authorities  cited  in  that  case 
establish  the  position  that  property  can  be 


NOTE.— Animate  ferce  naturae— Property  in.    See 
Pierson  v.  Post,  3  Cai.,  175,  note. 
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acquired  in  animals  ferae,  natures,  by  occupancy 
only  ;  and  that,  in  order  to  constitute  such  an 
occupancy,  it  is  sufficient  if  the  animal  is 
deprived  of  his  natural  liberty,  by  wounding 
or  otherwise,  so  that  he  is  brought  within  the 
power  and  control  of  the  pursuer.  In 
76*]  *the  present  case,  the  deer,  though 
wounded,  ran  six  miles  ;  and  the  defendant  in 
<3rror  had  abandoned  the  pursuit  that  day,  and 
the  deer  was  not  deprived  of  his  natural  lib- 
erty, so  as  to  be  in  the  power  or  under  the  con- 
trol of  N.  He,  therefore,  cannot  be  said  to 
have  had  a  property  in  the  animal,  so  as  to 
maintain  the  action.  The  judgment  must  be 
reversed. 

Judgment  reversed. 
Cited  in— 99  U.  S.,  657. 


BOYD  AND  SUYDAM  «.  HITCHCOCK. 

Accord  and  Satisfaction — New  Note  of  Less 
Amount  than  Old — Good  Discharge,  if  with 
Additional  /Security. 

Where  a  debtor  give's  his  note,  indorsed  by  a  third 
person,  as  further  security,  for  a  part  of  the  debt, 
which  is  accepted  by  the  creditor,  in  full  satisfac- 
tion of  all  demands,  it  is  a  valid  discharge  of  the 
whole  debt,  and  it  may  be  pleaded  in  bar,  as  an 
accord  and  satisfaction. 

Citations— 1  Str.,  426 ;  2  Johns.,  449 ;  5  East,  231, 
232:  17  Johns.,  169;  2  T.  B.,  24;  6  Cranch,  253;  11 
East,  290. 

THIS  was  an  action  of  assumpsit,  for  $5,000. 
The  declaration    contained    counts  for 
foods,   wares    and    merchandises,    sold    and 
elivered  for  $5,000  ;  and  a  quantum  valebant 
thereon  ;  the  usual  money  counts  for  the  like 
sum  ;  and  an  insimul  computassent,  &c.     The 
defendant  pleaded :      1.    Non  assumpsit.     2. 
Payment.     3.    "  That,  after  making  the  said 
promises  and  undertakings,  in  the  said  dec- 
laration mentioned,  and  before  the  commence- 
ment of  the  suit,  to  wit:     Aug.  7,  1818,  at  the 
City  of  N.  Y. ,  he,  the  defendant,  caused  to  be 
delivered  to  the  plaintiffs  his  three  several 
promissory  notes,  made  payable  to  David  W. 
Childs,  for  $918.67  each,  dated  May  18,  1818, 


and  by  him  indorsed  to  the  plaintiffs  ;  one  of 
the  said  notes  payable  in  twelve  months,  one 
in  eighteen  months,  and  the  other  in  twenty- 
four  months,  in  full  satisfaction  and  discharge 
of  the  said  several  promises  and  undertakings, 
in  the  said  declaration  mentioned,  and  of  the 
damages  sustained  by  the  plaintiffs,  by  reason  ' 
of  the  non-performance  of  the  said  promises 
and  undertakings  ;  and  which  said  notes  they, 
the  plaintiffs,  then  and  there,  accepted  and 
received,  of  and  from  the  defendant,  in  full 
satisfaction  and  discharge  of  the  said  promises 
and  undertakings,  &c.  4.  That  the  defend- 
ant delivered  to  the  plaintiffs,  three  several 
promissory  notes,  made  and  indorsed  as 
described  in  the  third  plea,  in  full  satisfac- 
tion and  discharge  of  all  promises  and  under- 
takings, made  by  the  defendant  to  the  plaint- 
iffs, up  to  the  said  May*18,  1818,  without  this, 
that  the  defendant  had  assumed  or  promised 
to  pay  the  plaintiffs  *any  sum  or  [*77 
sums  of  money,  since  the  said  May  18,  1818, 
in  manner  and  form,  &c. ;  wherefore  he  prayed 
judgment,"  &c. 

There  was  a  demurrer  to  the  third  and  fourth 
pleas,  and  joinder  in  demurrer.  The  fourth 
plea  was,  afterwards,  abandoned  by  the  de- 
fendant's counsel  as  indefensible. 

Mr.  Henry,  in  support  of  the  demurrer.  He 
cited  5  Co.,  117  ;  Co.  Litt.,  212  b;  5  East,  230  ; 
1  Str.,  426  ;  2  T.  R.,  24  ;  2  Johns.,  448  ;  17 
Johns.,  169  ;  2  Chit.  PI.,  435,  436,  note  m  ;  15 
Johns.,  247  ;  and  contended  that  a  simple  note 
of  a  debtor  cannot  be  deemed  a  satisfaction  of 
a  debt,  unless  expressly  averred  to  be  paid. 
A  less  sum  may  be  a  satisfaction  of  damages, 
but  not  of  a  debt  in  numero ;  nor  can  it  be 
pleaded  in  bar  of  an  action  for  a  debt.  Again, 
it  does  not  appear  that  the  note,  in  this  case, 
was  a  negotiable  note. 

Mr.  Lynch,  contra,  cited  5  T.  R.,  513,  517  ; 
1  Johns.,  37;  2  Johns.  Cas.,  432;  3  Johns. 
Gas.,  71  ;  5  Johns.,  68;  6  Cr.,  253,  261  ;  1 
Johns.,  34;  8  Johns..  15;  10  Johns.,  105;  1 
Salk.,  133  ;  3  Johns.,  439  ;  15  Johns.,  241  ;  12 
Johns.,  90;  4  Mod.,  88.  He  contended  that 
by  the  English 'authorities,  a  negotiable  note, 
given  for  a  simple  contract  debt  due,  was  a 
discharge  of  such  debt.  And  this  court  have 


NOTE.— Accord  and  satisfaction—  W  hen  acceptance 
o/ part  payment  valid,  as. 

In  general,  the  acceptance  by  the  creditor  of  a 
sum  less  than  what  is  due  as  full  payment,  does  not 
operate  as  a  discharge  of  the  debt. 

See  Seymour  v.  Minturn,  17  Johns.,  169,  note. 

This  rule  does  not  apply  where  the  sum  due  is 
uncertain.  Mathis'v.  Bryson,  4  Jones  (N.  C.)  L.,  508; 
Palmerton  v.  Huxford,  4  Den.,  166  ;  Cool  v.  Stone,  4 
la.,  219;  Pierce  v.  Pierce,  25  Barb.,  243 ;  McDaniels  v. 
Lapham,  21  Vt.,  222  ;  Powell  v.  Jones,  44  Barb.,  521 ; 
Tuttle  v.  Tuttle,  12  Met.,  551 ;  Curley  v.  Harris,  11 
Allen,  112. 

Payment  of  a  sum  less  than  what  is  due  before  the 
debt  is  due,  or  at  a  different  place  from  where  it  is 
due,  if  accepted  as  payment  in  full,  is  a  good  accord 
and  satisfaction.  Fenwick  v.  Phillips,  3  Met.  (Ky.), 
87;  Smith  v.  Brown,  3  Hawks.  (N.  C.),  580:  Brooks  v. 
White,  2  Met,,  283  ;  Goodnow  v.  Smith,  18  Pick.,  414  ; 
Bowker  v.  Childs,  3  Allen,  434 ;  Jones  v.  Perkins,  29 
Miss..  139. 

Acceptance  of  the  security  of  a  third  party  for  an 
amount  less  than  the  original  debt,  if  accepted  in 
full  discharge  thereo'f,  is  a  valid  accord  and  satisfac- 
tion. 

Brooks  v.  White,  2  Met.,  283 ;  Keeler  v.  Salisbury, 
33  N.  Y.,  648;  Frisbie  v.  Lamed,  21  Wend.,  450; 
Sanders  v.  Bank,  13  Ala.,  353 ;  Lee  v.  Oppenheimer, 
32  Me.,  253;  Colburn  v.  Gould,  IN.  H.,  279;  Kellogg  v. 
Richards,  14  Wend.,  116;  Booth  v.  Smith,  8  Wend.,  66; 
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Whitstett  v.  Clayton,  5  Col..  476;  Guild  v.  Butler,  127 
Mass.,  386. 

A  promise  to  pay  a  smaller  sum  than  what  is  due, 
even  if  reinforced  by  additional  security  from  the 
debtor's  own  means.does  not  extinguish  the  original 
debt.  Platts  v.  Walrath,  H.  &  D.  Supp.,  59  ;  Keeler 
v.  Salisbury,  33  N.  Y.,  653. 

Where  the  agreement  is  mutual  between  several 
creditors  and  the  debtor  that  each  creditor  will  ac- 
cept less  than  what  is  due  him,  such  an  agreement 
is  binding.  See  Fellows  v.  Stevens,  24  Wend.,  294 ; 
Sage  v.  Valentine,  23  Minn.,  102 ;  Pierce  v.  Jones,  8 
S.  C.,  273;  Pontious'v.  Durflinger,  59  Ind.,  27, 

Other  considerations  held  good  to  render  accept- 
ance of  part  payment,  or  new  security  for  less  sum, 
valid  as  accord  and  satisfaction.  Hinkley  v.  Arey, 
27  Me.,  362;  Booth  v.  Campbell,  15  Md.,  69;  Taylor  v. 
Nussbaum,  2  Duer,  302 ;  Reid  v.  Hibbard,  6  Wis.,  175; 
Douglass  v.  White,  3  Barb.,  621:  Mitchell  v.  Wheaton, 
46  Conn.,  315:  Re  Dixson,  2  McCrary  C.  Ct.,  556 ;  Gib- 
bes  v.  R.  R.  Co.,  15  S.  C.,  224. 

See,  generally,  Rose  v.  Hall,  26  Conn.,  392 ;  Towslee 
v.  Healey.39  Vt.,  522;  Goodrich  v.  Stanley,  24  Conn.. 
613 :  Bowker  v.  Harris,  30  Vt.,  424  ;  Mason  v.  Camp- 
bell, 27  Minn.,  54;  Babcock  v.  Bonnell,  80  N.  Y.,  244  ; 
Harris  v.  Kennedy,  48  Wis.,  500  ;  Caswell  v.  Fellows, 
110  Mass.,  52;  Mclntyre  v.  Kennedy,  29  Pa.  St.,  448; 
Pulliam  v.  Taylor,  50  Miss.,  251;  Brassell  v.  Williams, 
51  Ala.,  349;  Stagg  v.  Alexander,  55  Barb.,  70. 
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recognized  the  rule,  but  have  added  a  qualifi- 
cation, that  the  party  must  deliver  up  and  can- 
cel the  note,  if  he  means  to  proceed  on  the 
original  contract.  The  acceptance  of  the 
note  is  deemed,  at  least,  prima  facie  evidence 
of  a  satisfaction  ;  and  where  it  is  expressly  so 
agreed,  it  is  payment ;  and  it  makes  no  differ- 
ence whether  it  is  the  note  of  the  defendant, 
or  of  a  third  person.  From  the  description  of 
the  notes  in  the  plea,  as  having  been  indorsed 
by  the  payee,  it  is  necessarily  to  be  inferred 
that  they  were  negotiable.  But,  if  they  are 
not  to  be  deemed  negotiable,  yet,  as  Childs, 
the  indorser,  would  be  liable  to  the  indorsee. 
for  the  amount,  they  must  be  regarded  as  a 
satisfaction  of  the  original  debt. 
The  defendant  was  not  bound,  in  his  plea, 


means  of  reimbursement  from  the  defendant 
would  be  greatly  impaired,  if  this  plea  be  not 
sustained.  If  Childs  had  been  the  maker,  and 
Hitchcock  the  mere  indorser,  the  case,  as  to 
him  (Childs),  would  be  widely  different ;  for 
if  Childs,  as  a  real  debtor,  had  made  the  notes, 
it  would  be  immaterial  to  him,  whether  he  paid 
them  to  Hitchcock  or  to  his  indorsees.  But, 
independent  of  the  consideration  due  to  the 
surety,  I  am  of  opinion,  that  if  a  debtor  offers 
additional  security,  on  condition  that  his  cred- 
itor shall  give  up  a  portion  of  the  debt,  and 
the  creditor  accepts  such  security  for  a  .less 
sum,  as  a  satisfaction  for  the  whole  debt,  it  is 
a  valid  discharge,  on  the  ground  of  accord  and 
satisfaction.  (Sheehyv.  Man,demlle,  6  Cr.,253.) 
In  the  case  of  Pitch  v.  Sutton,  5  East,  231, 


to  aver  payment  of  the  notes.      Whether  they  I  Lord  Ellenborough  said  :  "  It  is  impossible  to 


78*]  have  been  negotiated  and*paid,  must  be 
known  to  the  plaintiffs.  Again;  it  being 
averred  that  the  notes  were  given  and  ac- 
cepted in  full  satisfaction  and  discharge,  it 
will  be  intended  that  they  were  for  the  full 
amount  of  the  plaintiffs'  demand.  But  if  the 
amount  of  the  notes  were  less  than  the  original 
demand,  the  additional  security  by  the  indorse- 


ment of  Childs  is  a  sufficient  consideration  for<  iff  in  no  better  condition  than  he  was  before." 


the  discharge  of  the  balance  ;  and  it  would  be 
a  fraud  on  Childs,  if  the  plaintiffs  were  per- 
mitted to  recover  the  balance  of  the  defendants. 
(2  Campb.,  126,  384  ;  11  East,  390.) 


PLA.TT,  J., 
court : 


delivered  the    opinion  of  the 


The  question  is,  whether  the  third  plea  sets 
out  such  an  accord  and  satisfaction  as  will  bar 
the  action. 

The  general  rule  is  well  settled,  that  the  pay- 
ment of  a  less  sum  of  money  than  the  whole 
debt,  without  a  release,  is  no  satisfaction  of 
the  plaintiffs'  claim.  (Cumber  v.  Warn,  1  Str., 
426  ;  Harrison  v.  Close,  2  Johns.,  449  ;  Fitch  v. 
Button,  5  East,  232  ;  Seymour  v.  Minturn,  17 
Johns.,  169.)  And  a  mere  agreement  to  accept 
less  than  the  real  debt,  would  be  nudum  pactum. 
(Heatlicole  v.  Crookshanks,  2  T.  R.,  24.)  But, 
in  my  judgment,  this  case  is  'distinguishable 
from  the  cases  cited.  Here  was  a  beneficial 
interest  acquired,  and  a  valuable  consideration 
received  by  the  plaintiffs,  when  they  agreed  to 
accept  less  than  their  whole  demand.  The 
plea  avers  that  three  promissory  notes,  drawn 
by  the  defendant,  payable  to  David  W.  Childs, 
and  by  him  indorsed,  were  delivered  to  the 
plaintiffs,  and  by  them  accepted  and  received 
from  the  defendant,  in  full  satisfaction  and 
discharge  of  the  promises  stated  in  the  decla- 
ration. It  would  be  an  abuse  of  terms  to  call 
this  a  mere  nudum  pactum.  Here  was  incon- 
venience to  the  defendant,  'in  procuring  a 
surety  ;  and  also  a  benefit  to  the  plaintiffs. 
The  defendant  held  the  notes,  with  Child's 
indorsement,  and  offered  them,  to  secure  $2,- 
750  of  the  debt,  if  the  plaintiffs  would  relin- 
quish the  residue  of  their  claim.  It  is  to  be 
inferred  that  Childs  lent  his  indorsement  for 
the  sole  purpose  of  effecting  this  compromise. 
The  plaintiffs  accepted  the  notes  as  payment 
of  the  whole  debt  ;  and  I  think,  good  faith  and 
7  9*]  sound  principle  require  that  *this  should 
be  deemed  a  valid  accord  and  satisfaction,  to 
bar  the  plaintiff's  action.  It  would  operate  as 
a  fraud  upon  Childs,  the  indorser,  whose 
940 


contend  that  acceptance  of  £17  10s.  is  an 
extinguishment  of  a  debt  of  £50.  There  must 
be  some  consideration  for  the  relinquishment 
of  the  residue  ;  something  collateral,  to  show 
a  possibility  of  benefit  to  the  party  relinquish- 
ing his  further  claim  ;  otherwise,  the  agree- 
ment is  nudum  pactum  ;  but  the  mere  promise 
to  pay  the  rest  when  of  ability,  put  the  plaint- 


In  the  case  of  Steinman  v.  Magnus,  11  East, 
390,  Lord  Ellenborough  said  :  "It  is  true,  that 
if  a  creditor  simply  agree  to  accept  less  from 
his  debtor  than  his  just  demand,  that  will  not 
bind  him  ;  but  if,  upon  the  faith  of  such  an 
agreement,  a  third  person  be  lured  in  to  be- 
come surety  for  any  part  of  the  debt,  on 
the  ground  that  the  party  will  be  thereby  dis- 
charged of  the  remainder  of  his  debt,  the 
agreement  will  be  binding."  Here,  the  plaint- 
iffs have,  in  fact,  "lured  in"  Mr.  Childs.  They 
agreed  to  purchase  his  indorsement,  and  the 
price  to  be  paid  for  it  was  the  portion  of  the 
debt  which  they  agreed  to  relinquish  to  Hitch- 
cock ;  and  why  shall  they  not  pay  the  price, 
as  well  as  enjoy  the  benefit,  of  that  contract  ? 

I  am  of  opinion  that  the  defendant  is  entitled 
to  judgment  on  the  demurrer. 

Judgment  for  tJie  defendant. 

Cited  in— 1  Wend.,  172 ;  3  Wend.,  68 ;  14  Wend.' 
119 ;  19  Wend.,  390 ;  22  Wend.,  340  ;  23  Wend.,  480 ;  3 
Den.,  419  ;  3  Barb.  Ch.,  624;  10  N.  Y.,  441 ;  33  N.  Y., 
653 ;  48  N.  Y.,  207 :  7  Lans.,  189 ;  8  Hun,  586 ;  2  Barb., 
612;  10  Barb.,  375;  27  Barb..  488;  28  Barb.,  99;  64 
Barb.,  227  ;  10  How.  Pr.,  529 ;  Edm.,  199 ;  2  Duer,  418  : 
.  Obs.,  71 ;  43  Ind.,  370 ; 


*LYNDE  t>.  NOBLE. 
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Construction  of  Amended  Act  Concerning  Dis- 
tresses, etc. — Certiorari  to  Remove  Cause  from 
Court  of  C.  P  —  When  it  will  Lie — Does  not 
Stay  Writ  of  Restitution. 

A  certiorari  will  not  lie,  to  remove  into  this  court 
proceedings  commenced  before  a  judge  of  the  Court 
of  Common  Pleas,  under  the  Act  of  Apr.  13, 1820, 
"  to  Amend  the  Act,  entitled  An  Act  Concerning 
Distresses,  Rents  and  the  Renewal  of  Leases"  (sess. 
43,  ch.  194),  until  the  case  has  been  finally  tried,  and 
judgment  given  thereon  before  the  judge  of  the 
Court  of  C.  P. ;  nor  will  a  writ  of  certiorari,  though 
issued  after  judgment,  stay  the  writ  of  restitution 
of  possession,  in  such  case. 

Citations-Act,  April  13, 1820;  2  Cai.,  182;  8  T.  R.. 
542;  1  Bac.  Abr.,  tit.  Certiorari,  559,  560:  2  Hawk.  P- 
C..  ch.  27,  sec.  30 ;  6  Johns.,  334. 

MR.    DAVIS,  for  the   plaintiff,  moved    to 
quash  the  certiorari  in  this  cause,  on  the 
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ground  of  its  having  been  irregularly  issued. 
It  appeared  that  the  certiorari  had  been  issued 
to  remove  certain  proceedings  commenced  be- 
fore the  Court  of  C.  P.  of  Cortlandt  Co., 
instituted  by  Lynde  against  Noble,  under  the 
Act  passed  Apr.  13,  1820  (sess.  43,  ch.  194), 
entitled  "  An  Act  to  Amend  an  Act,  entitled 
An  Act  Concerning  Distresses,  Rents,  and  the 
Renewal  of  Leases,  passed  Apr.  5,  1813,  and 
for  other  purposes."  L.  made  oath  in  writing, 
before  Townsend  Ross, Esq.,  one  of  the  judges 
of  the  Court  of  C.  P.,  pursuant  to  the  Act, 
stating  that  N.  was  his  tenant  of  a  certain  farm, 
&c.,  in  Homer,  &c.  ;  that  the  term  of  N..  in 
the  premises  demised,  expired  Mar.  10,  1822  ; 
and  that  $140  of  the  rent  was  due  to  him,  and 
unpaid  by  N.,  who  continued  in  possession  of 
the  premises  after  the  expiration  of  the  term. 
The  judge  thereupon  issued  a  summons,  re- 
quiring N.  forthwith  to  remove  from  the  prem- 
ises, or  to  show  cause,  before  him,  Mar.  14, 
1822,  at,  &c.,  why  the  said  L.  should  not  be 
put  in  possession  of  the  premises.  At  the  time 
and  place  appointed,  N.  appeared  before  the 
judge  who  issued  the  summons,  and  made 
oath,  under  the  2d  section  of  the  Act  above 
mentioned,  stating,  in  substance,  that  the  con,- 
tract  under  which  he  held  the  premises  in 
question  was  usurious,  and  therefore,  as  he 
was  advisee!  by  counsel,  void  ;  and  conse- 
quently, that  he  (N.)  did  not  hold  or  claim  the 
premises  contrary  to  an  agreement  then  exist- 
ing between  him  and  the  said  L.,  and  that  he 
owed  nothing  for  the  rent  of  the  premises.  It 
was  objected,  on  the  part  of  L.,  that  the  affi- 
davit was  insufficient  to  entitle  N.  to  a  jury  ; 
but  that  he  (N.)  ought  to  swear  positively  that 
he  did  not  hold  and  claim  the  premises  con- 
trary to  an  agreement  then  existing  between 
him  and  L.  ;  and  it  was  not  sufficient  to  state 
it  inferentially,  or  by  advice  of  counsel.  The 
judge  overruled  the  objection,  and  issued  his 
81*]  precept  to  the  sheriff  of  the  *county, 
commanding  him  to  summon  a  jury  to  appear 
before  him,  the  said  judge,  agreeably  to  the 
provisions  of  the  said  Act,  at,  &c.  The  par- 
ties again  appeared  before  the  judge,  at  the 
time  and  place  appointed,  and  the  sheriff  re- 
turned the  precept,  with  the  names  of  the  jurors 
summoned  by  him,  and  who,  being  called, 
appeared.  The  counsel  for  N.  then  produced 
a  writ  of  certiorari,  which  had  been  allowed 
by  E.  Miller,  Esq.,  first  judge  of  the  Court  of 
C.  P.  of  Cayuga  Co.,  Mar.  13,  1822.  It  was 
insisted,  on  the  part  of  L.,  that  the  certiorari 
was  not  a  superseded*  to  the  proceedings  before 
the  judge,  which  could  not  be  removed  by 
certiorari,  until  the  jury  had  passed  upon  the 
case,  and  it  had  been  tried  before  the  judge. 
And  the  judge,  being  of  that  opinion,  pro- 
ceeded in  the  trial  ;  and  the  jury  having  been 
sworn,  L.  produced  a  lease  executed  by  him 
and  N.  of  the  premises  in  question,  for  one 
year,  ending  Mar.  10,  1822,  for  $140  rent,  and 
which  N.  agreed  to  pay.  The  execution  of 
the  lease  was  proved,  and  that  N.  had  been  in 
possession  of  the  premises  during  the  preced- 
ing year,  and  that  he  remained  in  possession 
Apr.  13, 1822.  The  jury  gave  a  verdict.  "That 
the  said  Solomon  Noble  did  hold  and  claim 
the  premises  in  question,  contrary  to  an  agree- 
ment then  subsisting  between  him  and  the 
said  Charles  W.  Lynde."  But  the  judge  de- 
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clined  issuing  his  warrant  to  put  the  plaintiff 
in  possession  of  the  premises,  until  he  had  the 
opinion  of  this  court  upon  the  regularity  of  the 
proceedings. 

Mr.  Van  Ness,  for  the  defendant,  contended 
that  wherever  a  jurisdiction  is  given  in  an  in- 
ferior court  as  to  the  possession  of  land,  the 
party  has  a  right  to  have  the  question  tried 
in  this  court.  And  for  that  purpose,  it  was 
necessary  that  a  certiorari  should  lie  before  a 
trial  or  decision  below.  The  Act  of  Apr.  13, 
1820,  confers  very  great  and  extraordinary 
powers,  and  ought  to  be  construed  with  great 
strictness.  The  proceedings  under  this  Act 
are  analogous  to  those  under  the  Act  to  Prevent 
Forcible  Entries  and  Detainers,  in  regard  to 
which  this  court  decided,  that  the  party  was 
entitled  to  a  certiorari,  as  a  matter  of  course. 
(People  v.  Eunkel,  6  Johns,,  334.) 

*Mr.  Davis,  in  reply,  said  that  until  [*82 
there  was  a  decision  *in  the  court  below,  by 
which  the  party  was  aggrieved,  there  could 
be  no  ground  for  a  certiorari.  The  Act  gives 
the  Court  of  C.  P.  jurisdiction  to  try  the  ques-. 
tion,  whether  tenant  or  not.  This,  by  neces- 
sary implication,  takes  away  the  remedy  by 
certiorari,  until  there  has  been  a  trial  and  de- 
cision on  that  question.  Until  then,  there  is 
nothing  to  be  removed  to  this  court. 

WOODWORTH,  J.,  delivered  the  opinion  of 
the  court : 

This  is  an  application  to  quash  the  writ  of 
certiorari,  issued  to  remove  certain  proceed- 
ings, commenced  under  the  "Act  to  Amend 
the  Act  Concerning  Distresses,  and  for  other 
Purposes,"  passed  April  13,  1820. 

Before  the  passing  of  this  Statute,  the  rem- 
edy to  recover  possession,  where  the  tenant 
held  oVer,  was  expensive  and  dilatory.  The 
Legislature  have  prescribed  a  summary  pro- 
ceeding, calculated  to  secure  the  rights  of 
parties,  and  insure  a  speedy  decision.  This 
remedial  Act  must  be  construed  liberally,  to 
carry  into  effect  the  intent  by  suppressing  the 
mischief,  and  advancing  the  remedy. 

If  a  certiorari  will  remove  the  proceedings 
into  this  court,  before  a  trial  is  had  before  the 
judge  authorized  to  try  the  question  of  posses- 
sion, there  is  nothing  gained  by  the  Statute  ; 
for  the  tenant,  by  that  course,  may  delay  the 
landlord  as  long  as  he  could  before  the  passing 
of  the  Act,  and  subject  him  to,  at  least,  equal 
expense.  Such  a  construction  would,  virtu- 
ally, be  a  repeal  of  the  Statute.  Its  provisions 
would  become  useless,  if  the  complaint,  as 
soon  as  it  was  made  before  the  magistrate, 
might  be  brought  into  this  court  for  trial. 
In  the  present  case,  Lynde  made  application 
for  process,  on  the  12th  of  March  ;  a  summons 
issued  on  that  day  ;  and  the  certiorari  was  al- 
lowed on  the  13th  of  March.  There  had  been 
no  trial,  order  or  judgment.  The  sound  con- 
struction of  the  Statute  is,  that  the  proceedings 
must  be  conducted  to  trial  and  judgment,  in 
the  inferior  tribunal. 

It  is  admitted  that  this  court  possess,  by  the 
common  law,  authority  to  award  a  certiorari, 
not  only  to  inferior  courts,  but  to  persons  in- 
vested by  the  Legislature  with  power  to  decide 
on  the  property  or  rights  of  the  *citizen,  [*83 
|  even  in  cases  where  they  are  authorized  by 
'  Statute  finally  to  hear  and  determine  ;  and  this 
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power  can  only  be  taken  away  by  express 
words.  (Lawtonv.  Com.  of  Highways,  2  Cai., 
182;  8T.  R,  542.) 

The  necessity  of  a  superintending  power  to 
revise  the  proceedings  and  correct  the  irregu- 
larities committed  by  inferior  officers,  cannot 
be  questioned  ;  this  is  its  legitimate  office  ;  it 
does  not,  before  trial,  withdraw  the  question 
to  be  tried  from  the  inferior  jurisdiction,  but 
may,  subsequently,  cause  it  to  be  reviewed. 
When  this  certiorari  was  granted,  there  had 
been  no  order,  judgment  or  trial  ;  the  magis 
trate  had  performed  a  ministerial  act  only  ;  he 
had  administered  an  oath,  and  issued  a  sum- 
mons. By  allowing  a  certiorari,  the  superior 
tribunal  would  assume  an  original  jurisdiction, 
instead  of  a  power  to  review  and  correct. 

I  have  not  met  with  any  case  where,  in  a 
civil  proceeding  before  an  inferior  magistrate 
who  has  express  jurisdiction  by  statute,  a  cer- 
tiorari has  been  held  to  lie,  to  remove  the  issue 
or  question  to  be  tried  by  the  magistrate  to  the 
Supreme  Court. 

In  1  Bac.  Abr.,  tit.  Certiorari,  560,  and  2 
Hawk.  P.  C.,  ch.  27,  sec.  30, -it  is  stated,  as  a 
good  objection  against  granting  a  certiorari, 
that  issue  is  joined,  and  a  venire  awarded  for 
the  trial  in  the  court  below.  It  has  been  urged 
that  the  practice  in  this  case  is  analogous  to 
that  under  the  Act  to  Prevent  Forcible  Entries 
and  Detainers,  where  the  proceedings  may  be 
removed  into  this  court  for  trial.  It  will  be 
seen,  however,  that  there  is  no  analogy.  The 
5th  section  of  that  Statute  provides,  that  if  the 
traverse  taken  by  the  person  indicted,  either 
before  the  justice,  or  before  the  justices  of  the 
Supreme  Court,  in  case  the  proceedings  be  re- 
moved into  the  Supreme  Court,  before  such 
trial,  then  restitution  shall  be  allowed,  in  the 
same  manner  as  if  no  plea  or  traverse  had 
been  put  in  by  the  person  indicted.  It  also 
provides  for  the  payment  of  costs  by  the  party 
convicted,  to  be  assessed  by  the  justices  of  the 
Supreme  Court,  if  the  proceedings  shall  be  re- 
moved. The  provisions  of  the  Act,  by  impli- 
cation, allow  a  removal.  The  obvious  con- 
struction is,  that,  when  a  person  is  indicted, 
he  has  an  election  as  to  the  court  before  whom 
the  traverse  shall  be  tried.  The  Statute  evi- 
H4*]  dently  intended  *to  confer  that  right, 
by  prescribing  the  form  of  proceeding  subse- 
quent to  removal.  The  uniform  practice 
under  it  has  been  to  issue  a  certiorasri,  of 
course,  when  applied  for,  without  showing 
special  cause.  (People  v.  Runkel,  6  Johns., 
834.)  The  Statute  is  construed  as  authorizing 
the  removal  before  trial.  The  common  law 
does  not  extend  to  it :  although  the  proceed- 
ings, in  form,  are  of  a  criminal  nature,  it  is 
only  ii  civil  remedy  for  the  recovery  of  posses- 
sion. Admitting, "however,  that  at  common 
law,  a  ctrtiorari  would  lie,  to  remove  proceed- 
ings under  the  Act  to  Prevent  Forcible  Entries 
and  Detainers,  it  must  rest  on  the  ground  that 
the  proceeding,  by  indictment,  is  "of  criminal 
jurisdiction,  and  that  this  court  may  award  a 
ctrliornri  to  have  any  indictment  removed  and 
brought  before  itself.  When  applied  for  by  a 
defendant,  the  court  have  a  discretionary 
power,  on  special  cause  shown,  to  grant  or  re- 
fuse it  ;  but  it  is  awarded  of  right,  at  the  in- 
stance of  the  King.  (1  Bac.  Abr.,  tit.  Certi- 
orari, 559.)  It  is  evident  that  the  writ  is  not 
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issued  on  this  ground,  for  no  special  cause  is 
required  to  be  shown.  Whether  the  proceed- 
ings under  the  Act  to  Prevent  Forcible  En- 
tries are  considered  as  merely  a  civil  remedy, 
or  of  criminal  jurisdiction,  it  is-  plain  the  certi- 
orari'is  authorized  by  the  Statute.  The  case 
now  before  the  court  is  a  civil  proceeding 
only,  where  the  party  attempts,  by  certiorari 
allowed  before  trial,  to  evade  the  jurisdiction 
conferred  by  statute  on  the  inferior  tribunal. 
This  practice  cannot  be  supported  ;  and  we 
are  of  opinion  that  the  writ  of  certwrari  will 
not  lie,  to  remove  proceedings  instituted  under 
this  Statute,  until  the  case  is  finally  adjudi- 
cated ;  and  even  then  it  will  not  stay  the  writ 
of  restitution,  and  consequently  the  certiorari 
must  be  quashed. 

Motion  granted. 

Cited  in-17  Wend.,  471 ;  25  Wend.,  100, 167 ;  6  N. 
Y.,312;  39  N.  Y.,  88  ;  68  N.  Y.,  409  ;  6  Trans.  App., 
123;  3  Hun,  649 ;  21  Hun,  528 ;  1  Barb.,  67  ;  3  Barb.. 
400 :  24  Barb.,  641 ;  26  Barb.,  434,  442 ;  43  Barb.,  237 ; 
65  Barb.,  20;  5  T.  &  C.,  610;  14  How.  Pr.,  353;  20 
How.  Pr.,  170 ;  44  How.  Pr.,  192 ;  45  How  Pr.,  291 ;  5 
Abb.  Pr.,  190,  203;  11  Abb.  Pr.,  400;  1  Hilt.,  406;  40 
Cal.,  480 :  3f>  N.  J.  L.,  202. 


*JACKSON,  ex  dem.  WOOD  ET  AL.,  [*85 

v. 
SWART. 

Deed  in  Fee  by  Husband  and  Wife  who  has  only 
Inchoate  Dower  Interest — Reservation  of  Use 
during  Livei> — Deed  of  Husband — Does  not 
Operate  as  Reserve  in  Favor  of  Survivor — 
Valid  as  a  Covenant  to  Stand  Seised  to  Use  of 
Gh'antor,  and  after  his  Death,  to  his  Wife. 

W.,  being1  seised  of  land,  he,  together  with  his 
wife,  for  the  consideration  of  $500,  conveyed  the 
same  to  their  son.  J.,  his  heirs  and  assigns,  forever; 
"  reserving  to  themselves  the  use  of  the  premises, 
during  their  natural  lives."  W.,  the  grantor,  died. 
Held  that  the  deed  could  not  operate  as  a  reserva- 
tion or  exception  in  favor  of  the  wife,  who  had  sur- 
vived, but  that  it  was  valid  and  effectual,  as  a  cov- 
enant to  stand  seised  to  the  use  of  the  grantor  him- 
self, during  life,  and  after  his  death,  to  the  use  of 
his  wife,  for  life. 

A  bargain  and  sale,  for  a  pecuniary  consideration 
of  a  fee,  to  commence  in  futuro,  will  operate  as  a 
covenant  to  stand  seised  to  the  use  of  the  persons 
within  the  consideration,  according  to  the  intention 
of  the  party,  without  any  technical  or  formal  words 
for  that  purpose. 

Citations— 1  Johns.,  Cas.,  91;  11  Johns.,  351;  2 
Saund.,  96.  n.  1 ;  4  Cruise  Dig.,  46,  185-193 ;  3  Barn.  & 
Aid.,  66  ;  Co.  Litt.,  47  a;  7  Co.,  133;  2  Str..  934  ;  ICo., 
154  a;  Willes,  676. 

TjMECTMENT  for  five  acres  of  land  in  Gor- 
JU  ham.  in  the  County  of  Ontario,  tried  at  the 
Ontario  Circuit,  before  Mr.  Justice  Yates,  in 
June,  1821.  James  Wood,  who  was  the  hus- 
band of  Jerusha  Wood,  one  of  the  lessors,  and 
the  father  of  James.  Henry  and  Gilbert  Wood, 
the  other  lessors,  died  in  possession  of  the 
premises,  about  six  years  before  the  trial,  leav- 
ing four  sons,  viz.:  the  three  lessors  above 
named,  and  Joseph  Wood,  his  heirs  at  law. 
James  Wood,  the  elder,  and  his  wife,  had  re- 
sided on  the  premises,  for  about  fifteen  years 
before  his  death. 

The  defendant  gave  in  evidence  a  deed  from 
Benjamin  Allen  to  James  Wood,  the 'elder, 
dated  Nov.  8,  1790,  for  the  premises  in  ques- 
tion ;  and  also  a  deed  from  the  said  James  W. 
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and  his  wife,  to  Joseph  Wood,  above  men- 
tioned, dated  DeQ.  6,  1809,  for  the  considera- 
tion of  $ 500,  by  which  the  grantors  granted, 
bargained,  sold,  remised,  released,  aliened  and 
confirmed  unto  the  said  Joseph  W.,  his  heirs 
and  assigns,  forever,  seventy-four  and  one 
quarter  acres  of  land,  including  the  premises  in 
question.  Immediately  following  the  descrip- 
tion of  the  premises  in  the  deed,  were  these 
words:  "It  is  understood  that  the  parties  of 
the  first  part  reserve,  to  themselves  the  use  of 
the  premises  during  their  natural  lives."  The 
deed  contained  a  covenant  of  warranty,  in  the 
usual  form.  Joseph  W.,  the  grantee,  at  the 
time  of  the  execution  of  the  deed,  was  the  in- 
fant son  of  the  grantors,  being  then  about  fif- 
teen years  of  age.  The  defendant  then  gave 
in  evidence  a  deed  for  the  premises  in  ques- 
tion, dated  Mar.  6,  1817,  from  Joseph  Wood 
and  his  wife  to  him.  A  verdict  was  taken  for 
the  plaintiff,  subject  to  the  opinion  of  the 
court,  as  to  the  operation  of  the  deed  from 
James  Wood,  the  elder,  and  his  wife,  to  Jo- 
seph Wood. 

Mr.  Kirkland,  for  the  plaintiff  contended  : 
1.  That  the  deed  from  James  Wood  and  his 
86*J  wife,  to  their  son,  Joseph  Wood,  *was 
for  a  freehold  to  commence  in  futuro,  and 
therefore  void.  2.  That  if  the  deed  was  not 
void,  it  must  be  construed  according  to  the 
plain  intent  of  the  parties,  as  expressed  in  the 
deed  ;  and  that  the  lessor,  Jerusha  Wood,  who 
had  survived,  had  a  life  estate  in  the  premises. 
(Plowd.,  300;  Cruise  Diar.,  32,  ch.  12,  sees.  6, 
13  ;  2  Wils.,  75;  1  JohnsTCas.,  91;  11  Johns., 
337;  Shep.  Touchst.,  107;  Cruise  Dig.,  tit.  22, 
ch.  12,  sec  23  ;  16  Johns.,  110.) 

Mr.  J.  C.  Spencer,  contra.  The  clause  in 
the  deed  reserving  the  use  of  the  premises  for 
the  lives  of  the  grantors,  is  not  a  reservation, 
which  is  defined  by  Coke  (Co.  Lilt.,  47  a)  to 
be  "always  of  a  thing  not  in  esse,  but  newly 
created  or  reserved  out  of  the  land  or  tenement 
demised."  Here"  was  no  rent,  service  or  estate 
newly  created.  An  exception  is  always  a  part 
of  the  thing  granted,  and  of  a  thing  in  esue.  If 
anything,  this  was  an  exception  ;  and  if  so,  it 
is  void,  as  being  repugnant  and  uncertain. 
Shepherd,  in  his  Touchstone  (pp.  78,  79),  men- 
tions the  requisites  essential  to  constitute  a 
good  exception.  It  must  be  part  of  the  thing 
granted;  it  must  be  of  such  a  thing  as  issevera- 
ble  from  the  thing  granted;  it  must  be  of  such 
a  thing,  as  the  person  in  whose  favor  it  is 
made  may  have  it.  Now,  the  wife,  in  this  case, 
could  have  part  of  the  estate  as  properly  be- 
longing to  her.  After  the  grant  in  fee  of  the 
whole  estate,  a  part,  or  residuary  part  thereof, 
cannot  be  reserved.  (2  Bl.  Com.,  164;  Plowd., 
152;  3  Bac.  Abr.,  383,  tit.  Grant.;  Bac.  Abr., 
tit.  Conditions,  L  ;  Thompson  v.  Gregory,  4 
Johns.,  81.)  Besides,  the  exception  is  void 
for  uncertainty.  Can  the  wife  of  James  Wood 
take,  without  being  a  grantee,  or  named  as 
such  ?  She  executed  the  deed  merely  to  re- 
lease her  dower,  as  wife  of  the  grantor.  (Horn- 
beck  v.  Westbrook,  9  Johns.,  73  ;  12  Johns., 
199.) 

SPENCEK,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  questions  to  be  decided, are,  1st.  Whether 
the  deed  from  James  Wood  and  Jerusha,  his 
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wife,  to  Joseph  Wood,  is  void,  as  conveying  a 
fee  to  commence  in  futuro ;  and,  2d.  Whether 
the  reservation  to  Jerusha  Wood,  of  an  estate 
for  *life,  is  valid  and  operative.  The  [*87 
consideration  expressed  in  the  deed,  as  be- 
tween the  grantors  and  the  grantee,  is  $500  ; 
and  the  deed  contains  the  words  "grant, 
bargain,  sell,"  &c. ;  and  after  describing  the 
premises  granted,  are  these  words:  '"It  is 
understood  that  the  parties  of  the  first  part 
reserve  to  themselves  the  use  of  the  premises 
during  their  natural  lives. 
.  It  appears  that  James  Wood,  the  grantor, 
was  solely  seised  of  the  premises,  his  wife 
having  no  interest  therein,  except  an  inchoate 
right  of  dower.  The  lessors  are  Jerusha,  the 
widow  of  James  Wood,  he  having  died  in  pos- 
session six  years  since,  and  three  of  the  chil 
dren  of  James  Wood. 

On  the  first  point,  there  can  be  no  doubt, 
that  the  deed  operated  as  a  covenant  to  stand 
seised,  if  the  estate  of  the  grantee,  Joseph,  was 
to  take  affect  after  the  deaths  of  James  Wood 
and  his  wife.  It  was  expressly  decided,  'in 
Jackson  v.  Dunsbagh,  1  Johns.  Gas.,  91,  that 
a  deed  of  bargain  and  sale,  founded  on  a 
pecuniary  consideration,  to  take  effect  in 
futuro,  was  effectual.  This  principle  was 
again  recognized  in  Jackson  v.  Stoats,  11 
Johns.,  351,  and  it  is  fully  explained  in  2 
Saund.,  96,  n.  1,  where  the  cases  are  referred 
to,  and  in  4  Cruise  Dig.,  pp.  185-193. 

It  has  been  insisted  that  Jerusha  Wood  took 
nothing  by  the  deed,  in  the  event  of  her  sur- 
viving her  husband,  on  the  ground  that  an 
exception  or  reservation  in  a  .deed,  in  favor  of 
a  third  person,  who  had  no  title  or  interest  in 
the  land,  is  inoperative.  The  position  that  a 
reservation  or  exception  in  favor  of  a  stranger 
is  ineffectual,  is  undoubtedly  true.  It  is 
founded  on  the  same  principle,  that,  upon  a 
bargain  and  sale,  a  use  cannot  be  limited  to 
any  other  person  than  the  bargainee.  The 
deed  in  question  cannot  operate  by  way  of  an 
exception  or  reservation,  in  favor  of  Jerusha 
Wood.  (3  Barn.  &  Aid.,  p.  66 ;  Co.  Litt.,  47 
ay  4  Cruise,  46.)  But  it  has  effect  and  opera- 
tion as  a  covenant  to  stand  seised,  and  is 
within  the  principles  adopted  in  Bedell's  case, 
7  Co.,  133,  and  in  Ooodtitle  v.  Petto,  2  Str.. 
934.  In  Bedell's  case,  the  facts  were,  that  B. 
was  seised,  and  he  and  his  wife,  in  considera- 
tion of  the  natural  affection  and  paternal  love 
which  he  had  to  his  sons,  James  and  Michael, 
*and  for  their  better  preferment  and  [*88 
advancement,  covenanted  to  stand  seised  of 
the  premises  conveyed,  to  the  use  of  himself 
for  life,  and,  after  his  decease,  to  the  use  of 
his  wife  for  life;  and  after  their  deaths,  of  one 
moiety  to  the  use  of  one  son,  and  of  the  other 
moiety  to  the  use  of  the  other  son,  in  tail.  The 
question  was,  whether  any  use  arose  to  the 
wife,  or  not ;  and  it  was  resolved,  that  if  a 
man  covenant  to  stand  seised  to  the  use  of  his 
wife,  son  or  cousin,  it  sh.all  raise  a  use,  with- 
out any  express  words  of  consideration  ;  and 
upon  writ  of  error,  the  judgment  was  affirmed 
by  all  the  judges  of  the  C.  P.,  and  barons  of 
the  Exchequer.  The  case  of  Ooodtitle  v.  Petto 
was  adjudged  on  the  same  principle.  Again  ; 
in  Paget's  case,  1  Co.,  154  a,  it  was  decided 
that  upon  a  covenant  to  stand  seised,  a  use  will 
arise  to  those  who  are  within  the  considera- 
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tion,  though  no  use  will  arise  to  those  who  are 
strangers  to  it.  It  is  scarcely  necessary  to  ob- 
serve, that  in  such  a  conveyance  no  technical 
words  are  required  ;  such  as  that  the  grantor 
covenants  to  stand  seised,  to  the  use  of  A,  &c.; 
but  any  other  words  will  create  a  covenant  to 
stand  seised,  if  it  appears  to  have  been  the 
intention  of  the  party  to  use  them  for  that 
purpose.  (Willes,  676.)  That  it  was  the  in- 
tention of  James  Wood,  in  the  deed  to  which 
he  and  his  wife  were  parties,  to  make  provision 
for  her  in  case  she  survived  him,  by  securing 
to  her  the  enjoyment  of  the  premises  during 
her  life,  is  unquestionable.  The  deed,  then, 
thoueh  it  is  a  valid  one,  will  not  take  effect 
untif  after  the  death  of  Jerusha  Wood  ;  and 
the  plaintiff  is,  therefore,  entitled  to  recover 
on  that  demise. 
Judgment  for  the  plaintiff. 

Cited  in-3  Wend.,  235;  9  Wend.,  629;  22  Wend., 
143 ;  6  Paige,  537 ;  4  Edw..  715 ;  1  Sand.  Ch.,  268 ;  8 
Barb,,<147:  17  Barb.,  108;  19  Barb..  192;  5  How.  Pr.. 
70:  1  Abb.  N.  S.,  297:  1  Rob..  274;  4  How.  (U.  S.), 
376 ;  24  Hun.  432  ;  102  Mass.,  536. 
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89*]  *M'AULEY  v.  BILLENGER  ET.  AL. 

Subscription — Conditional,  on  Sum  Sufficient  for 
Certain  Object  being  Raised—  What  a  Fulfill- 
ment of  Condition. 

M.  with  others,  signed  an  instrument,  by  which 
he  engaged  to  pay  a  sum,  subscribed  by  him,  to  B. 
and  others,  a  committee  appointed  by  the  members 
of  a  Church,  to  obtain  subscriptions,  and  contract 
for  the  repairs  of  the  Church ;  and  the  instrument 
contained  a  proviso,  "that  no  person  should  be 
obliged  to  pay  the  sum  which  he  subscribed,  unless 
a  sufficient  sum  was  raised  to  repair  the  Church." 
The  committee  entered  into  a  contract  with  a  person 
to  make  the  repairs,  for  a  specific  sum,  who  engaged 
to  take  the  subscriptions,  being  about  one  halt  of 
that  sum.  in  payment,  and  to  raise  the  residue  by  a 
sale  of  the  pews,  which  he  was  authorized  to  make. 
Held  that  this  was  a  compliance  with  the  condition 
of  the  subscriptions,  and  that  M.  was  liable  to  pay 
the  sum  subscribed  by  him. 

ERROR,  on  certiorari  to  a  justice's  court. 


1: 


B.,  and  the  other  defendants  in  error,  sued 
M'Auley  before  the  justice,  to  recover  the  first 
installment  of  a  sum  subscribed  by  him  for  the 
repairs  of  a  Church.  The  defendants  in  error, 
at  a  meeting  held  at  Union  Church,  in  Danube, 
were  appointed  a  committee  to  receive  sub- 
scriptions, and  to  contract  for  the  repairs  of 
that  Church,  in  the  manner  specified  in  a 
written  paper,  the  subscribers  to  which  prom- 
ised to  pay  to  the  committee,  or  either  of  them, 
the  sums  by  them  respectively  subscribed,  in 
four  equal  installments,  the  first  of  which  was 
to  be  paid  when  the  subscription  commenced. 
The  subscription  paper  concluded  as  follows: 
"  provided,  nevertheless,  that  no  person  shall 
be  obliged  to  pay  the  sum  which  he  .subscribes, 
unless  a  sufficient  sum  can  be  raised  to  repaii 
said  Church."  The  plaintiff  in  error  sub- 
scribed $25  ;  the  paper  was  also  signed  by  six- 
teen other  persons,  and  the  whole  amount  sub 
scribed  was  about  $600.  The  defendants  in 
error,  by  an  agreement  under  seal  contracted 
with  a  person  to  make  the  repairs  for  $1,200 
and  the  contractor  agreed  to  receive  the  sub 
•scription  paper,  in  part  payment,  and  to  col 
lect  the  sums  subscribed,  at  his  own  risk,  anc 


without  recourse  to  the  defendants  in  error. 
And  it  was  further  agreed  that  the  contractor, 

n  order  to  raise  the  residue  of  the  money,  was 

,o  have  the  privilege  of  selling  a  sufficient 
number  of  the  pews  for  that  purpose.  The 
repairs  having  been  commenced,  the  plaintiff 

n  eiror  was  requested  to  pay  the  first  install- 
ment of  the  sum  subscribed  by  him,  but  he 

efused,  and  the  suit  below  was  brought  to 
recover  that  amount.  The  justice  gave  judg- 
ment against  the  plaintiff  in  error  for  $6.25. 

Per  Curiam.  The  plaintiff  in  error  volun- 
tarily entered  into  a  contract,  by  which  he  en- 
gaged to  pay  to  the  defendants  in  error  $25,  for 
the  purpose,  and  in  the  *manner  speci-  [*OO 
fied  in  the  instrument  to  which  he  subscribed 
his  name.  The  consideration  for  his  promise 
was  the  repairing  of  the  Church.  By  signing 
the  subscription,  he  sanctioned  the  act  of  the 
meeting  in  resolving  to  make  the  repairs,  and 
in  the  appointment  of  the  committee  for  that 
purpose ;  and  he  moreover  recognized  the 
authority  of  the  committee  to  receive  the  sub- 
scription money  and  to  contract  for  the  repairs. 
The  only  question,  then,  is,  whether  the  condi- 
tion, on  which  the  sum  subscribed  was  to  be 
paid,  has  been  fulfilled  on  the  part  of  the  de- 
fendants in  error.  They  contracted  for  the 
repairs,  at  a  specified  sum  ;  and  the  person 
with  whom  they  contracted,  covenanted,  on 
his  part,  to  receive  the  balance  of  that  sum, 
over  and  above  the  amount  subscribed,  in  the 
proceeds  of  the  sale  of  pews,  which  he  was 
authorized  to  make.  The  payment  of  the 
whole  sum  was  provided,  and  could  be  raised, 
according  to  the  meaning  of  the  condition  of 
the  instrument  subscribed,  without  having 
recourse  to  the  defendants  in  error.  The 
terms  of  subscription  were,  therefore,  complied 
with  ;  and  the  defendant  below  was  liable  to 
pay  the  installment  for  which  judgment  was 
rendered  against  him  in  the  court  below. 

Judgment  affirmed* 

Cited  in— 2  Den.,  410;  1  N.  Y.,  584;  12  N.  Y.,  27  :  9 
Barb..  208  ;  10  Barb.,  314 ;  15  Barb.,  252 ;  36  Barb.,  580  ; 
37  Barb.,  589;  44  Barb.,  552;  11  Bank.  Reg.,  549;  49 
Cal.,  350 ;  53  Ind..  329 ;  52  Ind.,  209. 


HOOKER  v.  CUMMLNGS. 

Pleading — Rivers  Navigable,  where  Sea  Ebbs  and 
Flairs — So  far  Right  of  Fishing  Common — 
Elxewhere  Belongs  to  Riparian  Owners — Public 
Easement  for  Passing  with  Boats — Fishery  in 
Salmon  River,  not  Common. 

Rivera  are  to  be  considered  navigable,  as  far  as 
the  sea  ebbs  and  flows ;  and  so  far  the  right  of  fishing 
as  well  as  of  navigation,  is  common  to  all ;  and  in 
rivers  not  navigable,  in  that  sense,  ov above  the  flow 
and  reflow  of  the  tide,  the  adjoining  proprietors  of 
the  soil  have  the  exclusive  right  of  fishing  opposite 
their  land,  to  the  middle  of  the  river :  but  the  public 
have  an  easement,  or  servitude,  in  such  rivers,  as 
highways,  for  passing  and  repassing  with  boats, 
&c.  And  all  rivers  which  are,  in  fact,  navigable, 
whether  above  the  flow  of  the  sea,  or  whether  unaf- 
fected by  the  tide,  in  their  whole  extent,  are,  in 
regard  to  their  use,  public  rivers,  and  subservient 
to  the  public  use  and  accommodation,  and  subject 
to  regulation  by  the  Legislature. 

The  fishery  in  Salmon  River,  in  the  County  of 
Oswego,  emptying  into  Lake  Ontario,  and  in  which 
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there  is  no  ebb  and  flow  of  the  tide,  is  not  free  or 
common  to  all ;  but  belongs,  exclusively,  to  the 
owners  of  the  adjacent  land. 

Citations— 6  Johns.,  64 ;  17  Johns.,  195 ;  3  Cai.,  319 ; 
2  Conn.,  481 ;  2  Binn.,  475  ;  4  Burr..  2162 ;  2  R.  L.,  544 ; 
Act,  sess.  37.  ch.  214. 

rPHIS  was  an  action  of  trespass.  The  declara- 
J-  tion  contained  five  counts.  The  first  count 
charged  that  the  defendant,  m  et  armis,  broke 
9 1*]  the  plaintiff's  close  (in  the  *town  of  Rich- 
land,  in  the  County  of  Oswego),  covered  with 
water,  and^ltd,  then  and  there,  fish  in  the  said 
•close,  and  the'  fish,  to  wit  :  300  salmon.  300 
trout,  «fec.,  ofsgreat  value,  &c.,  then  and  there 
found,  caught,  took  and  carried  away,  &c. 
The  second  count  charged,  that  the  defendant 
broke  and  entered  the  plaintiff's  several  fishery 
in  the  river,  called  Salmon  River,  situate  in 
Richland,  in  the  County  of  Oswego,  and  then 
and  there  fished  in  the  said  fishery  for  fish  ; 
and  the  fish,  to  wit :  300  salmon,  &c".  then  and 
there  found,  and  being  of  great  value,  &c.,' 
caught,  took  and  carried  away,  &c.  The 
third  count  charged  that  the  defendant  fished 
ii  the  plaintiff's  free  fishery  in  the  said  town, 
-&c.,  and  300  salmon,  &c.,  then  and  there 
being,  caught,  took  and  carried  away,  &c. 
The  fourth  count  was  for  taking  and  carrying 
away  the  plaintiff's  fish,  specifying  the  time, 
place,  kinds  and  value,  &c.  The  fifth  count 
was  for  breaking  the  plaintiff's  close,  at,  &c., 
and  treading  down  the  plaintiff's  grass  and 
herbage  there  growing,  &c. 

The  defendant  pleaded  :  1.  Not  guilty.  2. 
As  to  breaking  and  entering  the  plaintiff's 
•close  in  the  first  and  fifth  counts  mentioned, 
the  defendant  pleaded  that  they  were  one  and 
the  same  close,  and  not  other  or  different ; 
and  that  before  and  at  the  said  several  times 
when,  &c.,  there  was.  a  common  and  public 
highway  into,  over,  through  and  along  the 
said  close,  in  which,  &c.,  for  all  the  citizens 
of  this  State  to  pass  and  repass ;  wherefore 
the  defendant,  being  such  citizen,  at  the  said 
times,  when.  &c.,  passed  over  and  along  the 
said  close,  in,  by  and  along  the  said  highway, 
then  using  the  same  as  he  lawfully  might  do, 
which  are  the  same  supposed  trespasses  in  the 
introductory  part  of  the  first  plea  mentioned. 
&c.,  with  a  verification,  &c.  3.  And  for 
further  plea  as  to  the  fishing  in  the  plaintiff's 
close  in  the  first  count  mentioned,  and  catch- 
ing, taking  and  carrying  away  the  fish,  &c. ; 
and  as  to  the  fishing  in  the  several  fishery  of 
the  plaintiff  in  the  second  count  mentioned, 
«&c.,  &c. ;  and  as  to  fishing  in  the  plaintiff's 
free  fishery  in  the  third  count  mentioned,  &c., 
«fcc.,  &c. ;  and  also  as  to  catching,  taking,  &c,. 
the  fish  of  the  plaintiff  in  the  fourth  count 
mentioned,  by  leave,  &c.,  he  said  that  the 
plaintiff  ought  not  to  have  or  maintain  his 
action  therefor  against  him,  because,  he  said, 
92*]  *that  the  fish  in  the  first  count,  the  fish 
in  the  second  count,  the  fish  in  the  third  count, 
and  the  fish  in  the  fourth  count,  mentioned, 
were  and  are  the  same  fish,  and  not  other  or 
-different  ;  and  the  fishery  mentioned  in  the 
first,  second  and  third  counts  are  one  and  the 
same  fishery,  and  not  other  or  different ;  and 
the  defendant  further  said,  that  the  said  sup- 
posed fishery,  in  which,  &c.,  at  the  several 
times  when,  &c.,  was,  and  still  is,  and  from 
time  immemorial  has  been,  part  and  parcel  of 
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the  said  river,  called  Salmon  River  ;  and  that 
the  said  part  thereof,  in  which,  &c.,  now  is, 
and  at  the  said  several  times  when,  &c.,  was, 
and  from  time  whereof  the  memory  of  man  is 
not  to  the  contrary,  has  been,  a  public  and 
common  navigable  river,  in  which  the  waters 
of  the  sea  or  lake,  called  Lake  Ontario,  dur- 
ing all  the  time  aforesaid,  have  flowed  and  re- 
flowed  ;  and  that  in  the  said  part  of  the  said 
river,  called  Salmon  River,  in  which,  &c., 
every  citizen  of  the  State,  at  the  said  several 
times,  when,  &c.,  of  right  had,  and  of  right 
ought  to  have,  and  still  hath,  and  of  right 
has,  the  liberty  and  privilege  of  fishing ; 
wherefore,  the  defendant,  being  a  citizen  of 
this  State,  entered  into  the  said  fishery,  in 
which,  &c.,  so  being  part  of  the  said  navi- 
gable river  as  aforesaid,  where  the  waters  of 
the  said  sea  or  lake  flow,  to  fish  in  the  said 
river,  at,  &c.,  when,  &c.,  being  seasonable 
times  of  the  year  for  such  fishing  ;  and  did 
the  acts  complained  of,  &c.,  with  a  verifica- 
tion, &c. 

The  plaintiff  demurred  to  the  second  plea, 
and  assigned  special  causes  of  demurrer,  to 
wit :  1.  That  the  plea  is  not  an  answer  to 
the  breaking  and  entering  the  closes  of  the 
plaintiff,  as  set  forth  in  the  first  and  last 
counts.  2.  That  it  is  attempted,  by  the  said 
plea,  to  make  that  an  answer  to  both  counts, 
which  is  an  answer  to  one  count  only.  3. 
That  it  is  not  an  answer  to  the  breaking  and 
entering  mentioned  in  either  of  the  counts  in 
particular  ;  and  is  otherwise  defective,  insuffi- 
cient and  informal.  There  was  also  a  special 
demurrer  to  the  third  plea  :  1.  Because  that 
plea  is  not  an  answer  to  the  trespasses  alleged 
in  the  first,  second,  third  and  fourth  counts, 
which  were  particularly  referred  to  in  the 
introductory  part  of  the  said  plea.  2.  Be- 
cause the  plea  attempts  to  make  that  an 
answer  to  the  trespasses  alleged  *in  all  [*93 
the  counts,  which  is  an  answer  to  the  tres- 
passes set  forth  in  one  of  the  counts  only.  3. 
Because  the  said  plea  does  not  allege  that  the 
tides  of  the  sea,  or  of  the  lake,  called  Lake 
Ontario,  during  all  or  any  part  of  the  time 
mentioned  in  the  said  plea,  have  flowed  and 
reflowed  in  that  part  of  the  said  river  in 
which,  &c.  4.  That  the  plea  is  double,  &c. 

The  defendant  joined  in  demurrer. 

Mr.  Talcot,  Attorney-General,  in  support  of 
the  demurrer.  The  declaration  in  this  case 
charges  two  distinct  entries  on  two  distinct 
closes.  The  defendant  cannot,  therefore,  al- 
lege in  his  plea,  that  they  are  one  and  the 
same  close,  and  so  set  up  a  justification  as  to 
one,  in  answer  to  both  trespasses.  The  case 
of  Nevins  v.  Keeler,  6  Johns.,  63.  is  in  point. 
There  the  defendant's  plea  was  held  bad  ;  and 
the  court  said  that  he  should  have  pleaded  not 
guilty  as  to  all  but  the  one  close,  and  a  justi- 
fication as  to  that.  The  second  plea  is,  there- 
fore, bad. 

Again  ;  the  third  plea  is  liable  to  the  same 
objection.  One  close  is  alleged  to  be  a  free 
fishery,  and  the  other  a  several  fishery,  which 
are.  in  their  nature,  distinct  closes.  This  plea 
is  also  bad  on  another  ground.  Salmon  River 
is  not  a  river  in  which  the  public  have  any 
common  right  of  fishery.  The  plea  alleges 
that  it  is  a  public  and  common  navigable 
river,  into  which  the  sea  or  lake,  called  Lake 
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Ontario,  flows  and  reflows.  But  it  is  notori- 
ous that  there  is  no  regular  flow  of  tide  in 
Lake  Ontario  ;  and  of  course  there  can  be  no 
flux  or  reflux  of  tide  in  any  river  which 
empties  into  that  lake,  within  the  meaning  of  the 
rule  of  the  common  law.  Salmon  River  is  not 
common  or  public,  nor  has  it  been  declared  to 
be  so  by  any  statute.  Sir  Matthew  Hale,  in  his 
treatise  Dejure  maris,  &c.,  ch.  1  (1  Harg.  Law 
Tracts,  p.  5),  says:  "Fresh  rivers,  of  what 
kind  soever,  do,  of  common  right,  belong  to 
the  owners  of  the  soil  adjacent  ;  so  that  the 
owners  of  the  one  side  have,  of  common  right, 
the  propriety  of  the  soil,  and  consequently  the 
right  of  fishing,  usque  jilum  aqua,"  &c.  "And 
if  a  man  be  owner  of  the  land  on  both  sides, 
in  common  presumption,  he  is  the  owner  of 
the  whole  river,  and  hath  the  right  of  fishery, 
94*]  according  *to  the  extent  of  his  land  in 
length."  Fresh  rivers  are,  prima  facie,  private 
property.  In  the  case  of  the  People  v.  Platt, 
17  Johns.,  195,  relative  to  the  salmon  -fishery 
in  the  River  Sarauac,  this  court  adopt  the 
principles  laid  down  by  Lord  Hale.  In  the 
case  of  Adams  v.  Peaze,  decided  in  the  Su- 
preme Court  of  Errors  of  Connecticut  (2  Day, 
481)  it  was  decided  that  the  owners  of  land, 
adjoining  the  Connecticut  River,  above  the 
flux  and  reflux  of  the  tide,  had  an  exclusive 
right  of  fishery  opposite  to  the  land  owned  by 
them,  to  the  middle  of  the  river,  and  that  the 
public  had  an  easement  in  the  river,  as  a  high- 
way, for  passing  and  rcpassing,  with  vessels, 
boats,  or  any  water  craft.  In  fact,  a  river;  in 
its  whole  course,  may  partake  of  the  three 
kinds  of  rights.  As  far  as  the  tide  flows  and 
ebbs,  it  is  a  public  river,  both  as  to  fishing 
and  navigation.  Above  the  flow  and  reflow 
of  the  tide,  il  is  private  as  to  the  right  of  fish- 
ing, but  public  as  to  transportation  by  vessels 
and  boats  ;  and  higher  still,  or  where  the 
river  is  fresh,  it  is  wholly  private  property. 

Mr.  iV.  Williams,  contra: 

1.  The  important  question  in  this  case  is, 
whether  Salmon  River  is  a  public  river,  open 
to  the  common  use  of  all  the  citizens  of  the 
State,  for  the  purpose  of  fishing.  The  de- 
fendant puts  his  right  on  that  broad  basis ; 
although  it  is  well  known  that  this  river  has 
been  used  in  common  for  navigation  and  fish- 
ing, during  the  last  twenty  six  years.  Then 
what  is  necessary,  by  the  common  law,  to 
render  a  river  public,  and  subject  to  the  pub- 
lic or  common  use  ?  A  free  fishery  and  com- 
mon fishery  mean  the  same  thing.  (Co.  Litt., 
122  a;  Harg.,  n.  23  ;  2  Bl.  Com.,  40.) 

It  seems  to  have  been  rather  hastily  ad- 
mitted, in  some  late  American  cases,  that  the 
flow  and  ebb  of  the  tide  is  the  only  criterion 
by  which  to  determine  whether  a  river  is 
navigable  and  open  to  the  public  use  or  not. 
This  doctrine  owes  its  origin  to  Lord  Hale,  in 
the  treatise  which  has  been  cited.  But  the 
fair  inference  from  what  Lord  Hale  has  said, 
appears  to  be,  merely,  that  where  the  tide 
flows  and  reflows.  the  river  is,  prima  facie, 
navigable  and  common  to  all.  He  so  states 
the  rule  in  Isird  Fitzwalter's  case,  1  Mod.,  105. 
"A  river,"  he  says,  "that  flows  and  reflows, 
J)5*J  and  is  an  arm  *of  the  sea,  is,  prima 
f>tcie,  common  to  all."  The  soil  of  the  River 
Severn,  he  observes,  belongs  to  the  lords  on 
either  side,  and  a  special  sort  of  fishery  be- 


longs  to  them  likewise  ;  but  the  common  sort 
of  fishery  is  common  to  all.  And  "  there  is 
no  such  contradiction  betwixt  the  soil  being 
in  one,  and  yet  the  river  being  common  to  all 
fishers,"  &c.  The  true  test  of  a  river  being 
public  and  open  to  all,  is  its  being  navigable. 
Fresh  rivers,  according  to  Lord  Hale,  are  not 
navigable.  In  Warren  v.  Matthews,  6  Mod., 
73  ;  S.  C.,  1  Salk.,  357,  Lord  Holt  lays  down 
the  rule,  according  to  this  distinction.  He 
says  :  "  The  subject  has  a  right  to  fish  in  all 
navigable  rivers,  as  be  has  in  the  sea."  And 
in  Carter  v.  Murcol,  4  Burr.,  2162,  Lord  Mans- 
field, in  1768,  adopts  the  same  distinction. 
"  In  rivers  not  navigable,"  he  says,  "  the  pro- 
prietors of  the  land  have  the  right  of  fishery 
on  their  respective  sides,  and  it  generally  ex- 
tends ad  filum  medium  aquas.  But  in  navi- 
gable rivers,  the  proprietors  on  each  have  it 
not ;  the  fishery  is  common  ;  it  is,  prima  facie, 
in  the  King,  and  is  public.  If  any  claim  it 
'exclusively,  he  must  show  a  right,  by  pre- 
scription or  otherwise."  The  same  judge, 
afterwards,  in  1774,  keeping  in  mind  this 
same  distinction,  repeats  the  same  doctrine. 
"How  does  it  appear,"  says  he,  "  that  this  is- 
a  navigable  river  ?  The  flowing  and  reflow- 
ing  of  the  tide  does  not  make  it  so  ;  for  there 
are  many  places  into  which  the  tide  flows 
that  are  not  navigable  rivers."  He  clearly 
considers  it  as  a  question  of  fact,  whether  a 
river  is  navigable  or  not.  Ex  facto  oritur  jus. 
(The  Mayor  of  Lynn  v.  Turner,  Cowp.,  87.) 
In  Ward  \.  Cartwell,  Ch.  J.,  Willes  adopts 
the  same  doctrine.  (Willes,'  265,  268.)  He 
observes  that  this  is  not  merely  the  law  of 
England,  but  the  law  of  nations  ;  and  he  cites 
Grotius,  B.  et  P.,  lib.  2,  ch.  3,  sec.  9;  Bract., 
bk.  1,  ch.  12,  sec.  6. 

*No  doubt,  the  flowing  of  the  tide,  [*9<> 
according  to  the  common  law,  makes  a  river, 
prima  facie,  navigable.  But  when  a  river  is, 
in  fact;  used  by  the  public  as  a  navigable  river, 
ne  prima  facie  evidence  is  wanted  as  to  its 
being  public.  Everyone  has  a  right  to  navi- 
gate it,  and  to  fish  in  it.  (Miles  v.  Roue,  5 
Taunt.,  705.) 

Whether  salmon  or  any  other  kind  of  fish 
frequent  a  river,  can  have  no  influence  in  the 
consideration  of  this  question  (17  Johns.,  211); 
which  is  merely, whether  the  river  is  navigable, 
and  subject  to  a  public  servitude  or  easement. 
On  the  doctrine  that  the  flow  and  ebb  of  the 
tide  is  what  renders  a  river  navigable  or  pub- 
lic, what  is  to  become  of  the  great  inland  seas 
or  lakes  of  Europe  and  Asia,  as  well  as  of  the 
still  greater  lakes  and  rivers  of  this  country  ? 
In  the  Mediterranean  there  is  no  perceptible 
tide.  "  There  shrinks  no  ebb  in  that  tideless 
sea."  The  common  law  of  England,  on  this 
subject,  was  never  intended  to  be  applied  to 
the  large  rivers  of  this  country  ;  nor  has  it,  in 
fact,  been  adopted  ;  but,  on  the  contrary,  our 
rivers  have  always  been  free  to  all  our  citizens, 
for  fishing  as  well  as  for  navigation.  In  Cur- 
son  v.  Blazer,  2  Binn.,  475,  Ch.  «7.  Tilghman  so 
considers  it,  and  says  that  the  rule  of  the  Eng- 
lish common  law  has  never  been  applied  to  the 
fresh  water  rivers  in  Pa.  Yeates,  «/.,  observed 
that  "  the  qualities  of  fresh  or  salt,  or  the  flux 
and  reflux  of  the  tide,  cannot  decide  whether 
a  river  is  navigable  or  not."  If  rivers  in  which 
the  tide  does  not  flow,  are  private  pnoperty, 
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then  the  islands  in  those  rivers  must  belong  to  ! 
the  owners  of  each  shore,  a  doctrine  which  has  { 
never  been  asserted  in  this  country,  as  to  any 
of  our  navigable  rivers.  That  Salmon  River 
is  a  navigable  river,  and  that  the  water  of  Lake 
Ontario  flows  into  it,  are  facts  admitted  by  the 
demurrer  ;  and  if  the  river  is  private  property, 
so  also  must  be  the  lake,  on  the  same  principle. 
What,  then,  is  the  rule  of  law  in  this  State  ? 
It  is,  that  any  river  which  is  subservient  to 
public  use,  is  common  to  all,  for  the  purposes 
of  fishing,  as  well  as  navigation  ;  though  a 
private  individual  may  be  the  owner  of  the 
soil.  If  Salmon  River  is  susceptible  of  such 
use,  as  a  common  passage  for  the  public,  then, 
according  to  established  law  and  usage,  the 
97*]  fishing  in  it  is  common.  In  the  case  *of 
The  Saranac,  Mr.  Justice  Platt  said  that  it  was 
conceded  that  the  river  was  not  navigable  for 
boats  of  any  kind  ;  and  that  the  defendant  had 
enjoyed  the  sole  right  to  the  river  for  more 
than  thirty  years.  That  "  the  power  of  regu- 
lating and  controlling  the  use  of  the  Saranac, 
to  subserve  the  public  interest,  would  have 
been  impliedly -reserved,  had  the  river 'been 
navigable."  (S.  P.,  10  Johns.,  236,  238.)  In 
Paliner  v.  Mulligan,  3  Cai.,  307,  all  the  judges 
considered  the  Hudson  River,  above  tide  water, 
where  it  was  navigable,  as  common  to  all,  as 
a  highway.  Though  the  Chief  Justice  seemed 
to  recognize  the  English  doctrine,  as  to  the 
ebbing  and  flowing  of  tides,  he  admitted  that 
fresh  rivers  of  every  kind  may  be  under  the 
servitude  of  the  public,  and  be  regarded  as 
common  highways,  by  water.  That  Salmon 
River  has  been  so  considered,  is  evident  from 
the  Statutes  regulating  the  fishery  in  it.  (2  N. 
R.  L.,  544,  sess.  35,  ch.  131 ;  sess.  37,  ch.  213.) 

If,  then,  this  river  is  a  highway,  any  person 
may  take  fish  in  it, for  fish  are  ferae  naturae,  and 
become  the  property  of  the  first  taker.  (2  Bl. 
Com.,  392,  403;  Cooper's  Justinian,  bk.  2,  tit. 
1,-sec.  12.)  Trespass  will  not  lie  for  taking 
fish  in  a  free  fishery  ;  for  the  plaintiff  can 
have  no  fish  until  he  takes  them.  (3  Mod.,  97.) 

2.  As  to  the  pleadings.  The  first  plea  of  not 
guilty,  is  an  answer  to  the  charge  of  breaking 
and  entering  the  closes  and  to  all  that  depends 
on  force.  The  second  plea  justifies  as  to  the 
first  and  last  counts,  by  stating  that  both  the 
closes  were  public  highways,  &c.  (2  Chit.  PI., 
570,  571.)  It  was  not  necessary  to  state  how 
they  became  so.  (3  T.  R.,  265,  8  T.  R.,  608.) 
The  third  plea  justifies  as  to  all  the  other 
counts,  enumerating  the  trespasses,  &c.,  by 
stating  that  the  locus  in  quo,  which  is  the  same 
in  all  The  counts,  is,  and  has  been,  a  navigable 
river,  &c.  (1  Chit.  PL,  506.  507,  533  ;  2  Chit. 
PL,  556,  557,562.) 

Mr.  Ttilcol,  Att'y-Gen.,  in  reply.  The  third 
count  is  for  entering  a  free  fishery  ;  and  a 
free  and  common  fishery  are  the  same.  There 
is  a  precedent  in  2  Chit.  PL  for  such  a  count. 

The  question  here,  is  not  whether  the  public 
have  a  right  of  fishing  in  a  navigable  river,  but 
98*]  what  is  a  navigable  river,  *in  the  com- 
mon law  sense  of  the  term  ;  and  we  contend, 
that  in  the  common  law  acceptation  of  that 
term,  no  river  is  navigable  where  the  tide  does 
not  flow  and  reflow.  In  Palmer  v.  Mulligan,  3 
Cai.,  315,  G h.  J.  Thompson  adopts  the  rule  of 
the  common  law  of  England,  as  laid  down  in 
the  treatise  of  Sir  Matthew  Hale  ;  and  Kent, 
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J.,  refers  to  that  treatise  with  the  highest  ap- 
probation, and  considers  that  the  true  and  just 
rule  on  the  subject  is  there  laid  down  ;  and  so 
do  all  the  judges  in  the  case  of  Adams  v.  Pease, 
in  regard  to  the  Connecticut  River. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  case  of  Nevins  v.  Keeler,  6  Johns. ,  64,  is 
decisive  that  the  second  and  third  pleas  are 
informal.  They  profess  to  answer  the  whole 
declaration.  The  defendant  should  have  jus- 
tified as  to  one  locus  in  quo,  and  pleaded  not 
guilty  to  all  but  one  close.  He  had  no  right 
to  narrow  the  plaintiff's  declaration  in  the 
manner  attempted  ;  and  the  plaintiff  could  not 
take  issue  on  the  allegation  that  the  several 
closes  were  one  and  the  same,  and  that  the 
fisheries  were  one  and  the  same.  But  the  real 
question  in  the  cause  is,  whether  the  defend- 
ant has  set  forth,  in  the  third  plea,  sufficient 
matter  to  bar  the  plaintiff's  right  of  action.  He 
alleges  that  the  locus  in  quo  is  part  and  parcel 
of  Salmon  River,  and  that  the  part  thereof  in 
which,  &c.,  is,  and  always  has  been,  a  public 
and  common  navigable  river,  in  which  the 
waters  of  Lake*  Ontario  have  flowed  and 
reflowed,  and  that  every  citizen  of  the  State 
has  the  right  of  fishing  therein  ;  and  therefore, 
&c.,  justifying  the  fishing  complained  of  by 
the  plaintiff. 

We  cannot  consider  this  plea  as  setting  up 
that  the  waters  of  Salmon  River  are  not  fresh 
water  :  or  that  the  flowing  of  the  waters  of 
Lake  Ontario  into  it,  and  the  reflowing  thereof, 
are  the  flux  and  reflux  of  the  tides,  or  anything 
else  than  occasional  and  rare  instances  of  a 
swell  in  the  lake,  and  a  setting  up  of  the  waters 
into  the  river,  and  the  subsiding  of  such  swells; 
nor  can  we  understand  the  allegation  that  it 
is  a  public  and  common  navigable  river,  in  any 
other  sense,  than  that  it  is  used  with  boats  and 
small  craft.  I  will  not  say  that  we  can  judi- 
cially notice  the  real  state  of  the  facts,  but  they 
are  indisputably  so  ;  and  as  the  plaintiff  must 
have  *judgment  on  this  demurrer,  for  [*99 
the  formal  defects  of  the  pleas,  it  would  prob- 
ably be  desirable  to  both  parties,  that  the  court 
should  pronounce  an  opinion  on  the  facts  as 
they  are,  and  as  they  would  prove  to  be  on  a 
trial.  I  shall,  then,  assume  that  Salmon  River 
is  a  fresh  water  river,  that  there  is  no  regular 
flux  and  efflux  of  the  tide  in  it,  that  it  is  nav- 
igable only  for  boats  and  small  craft,  and  that 
it  has  all  been  granted  by  the  State  to  private 
individuals.  In  the  case  of  The  People  v.  Platt, 
17  Johns.,  195,  we  were  not  called  upon  to 
decide  the  precise  question,  because  the  River 
Saranac  was  not  navigable  for  boats  of  any 
description,  although  salmon  ascended  into  it, 
beyond  the  obstruction  occasioned  by  Platt's 
dam  ;  but  we  recognized  the  principles  of 
the  common  law  to  be,  that,  in  the  case  of  a 
private  river,  that  is,  where  it  is  a  fresh  water 
river,  in  which  the  tide  does  not  ebb  and  flow, 
and  is  not,  therefore,  an  arm  of  the  sea,  he 
who  owns  the  soil  has,  prima  facie,  the  right 
of  fishing  ;  and  if  the  soil  on  both  sides  be 
owned  by  an  individual,  he  has  the  sole  and 
exclusive  right ;  but  if  there  be  different  pro- 
prietors on  each  side,  they  own,  on  their  re- 
spective sides,  ad  jttum  median  aquas.  We 
considered,  in  the  case  referred  to,  that  it  was 
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not  inconsistent  with  this  right,  that  the  river 
was  liable  and  subject  to  the  public  servitude, 
for  the  passage  of  boats  ;  the  private  rights  of 
the  owners  of  the  adjacent  soil  were  no  other- 
wise affected,  than  by  the  river's  being  subject 
to  public  use.  The  same  doctrine  was  ad- 
vanced by  Kent,  /.,  in  Palmer  v.  Mulligan,  3 
Cai.,  319,  without  any  dissent  by  the  other 
judges.  The  case  of  Adams  v.  Pease,  2  Conn., 
481,  has  been  published  since  the  decision  of 
the  case  of  The  People  v.  Platt,  and  there  is  an 
entire  coincidence  of  opinion.  All  the  judges 
there  held  that  the  owners  of  land  adjoining 
the  Connecticut  River,  above  the  flowing  and 
ebbing  of  the  tide,  have  an  exclusive  right  of 
fishing  opposite  to  their  land,  to  the  middle  of 
the  river  ;  and  the  public  have  an  easement  in 
the  river,  as  a  highway,  for  passing  and  re- 
passing  with  every  kind  of  water  craft.  The 
decision  of  that  case  was  placed  on  the  same 
adjudged  cases  as  were  relied  upon  in  the  case 
of  Tlie  People  v.  Platt. 

1OO*]  *The  defendant's  counsel  supposes 
that  the  common  law  of  England,  which  he 
seems  to  admit,  if  applied  to  this  case,  would 
be  decisive  against  his  client,  is  inapplicable 
here,  as  our  navigable  rivers-are  formed  on  a 
much  larger  scale  than  those  in  England  ;  and 
that  where  the  judges  of  their  courts,  or  their 
elementary  writers,  have  said  that  the  right  of 
fishing  was  a  common  and  a  public  right  in  navi- 
gable rivers,  in  Which  the  tide  ebbs  and  flows, 
they  have  adopted  the  ebbing  and  flowing  of 
the  tide  as  evidence  of  the  navigability  only  of 
the  river  ;  and  that,  therefore,  where  the  fact 
of  the  navigability  is  proved,  and  does  exist, 
in  any  given  case,  the  river  is,  and  must  be, 
public.  This  I  conceive  to  be  a  mistaken  idea. 
The  common  law  of  England  considers  a  river, 
in  which  the  tide  ebbs  and  flows,  an  arm  of 
the  sea,  and  as  navigable,  and  devoted  to  the 
public  use,  for  all  purposes,  as  well  for  navi 
gation  as  for  fishing.  It  also  considers  other 
rivers,  in  which  the  tide  docs  not  ebb  and  flow, 
as  navigable,  but  not  so  far  belonging  to  the 
public  as  to  devest  the  owners  of  the  adjacent 
banks  of  their  exclusive  rights  to  the  fisheries 
therein.  The  case  of  Carson  v.  Blazen,  2  Binn., 
475,  has  been  much  relied  on  to  sustain  the 
doctrine  contended  for  by  the  defendant's 
counsel.  In  that  case  only  two  of  the  judges 
gave  opinions  as  to  the  common  law  right  of 
the  proprietor  of  the  bank  or  margin  of  the 
Susquehanna  to  the  exclusive  enjoyment  of 
the  fishery  opposite  to  his  shore  ;  and  it  will 
be  seen  that  they  admit  the  common  law  of 
England  to  be  in  favor  of  the  right  claimed  ; 
but  they  supposed  that  the  people  of  Pa.  had 
not  adopted  that  part  of  the  English  com- 
mon law,  as  it  was  not  deemed  proper  in  that 
country.  They  placed  great  stress,  too,  on 
several  Acts  of  the  Assembly,  declaring  that 
river  to  be  a  highway,  and  regulating  the  fish- 
eries, which  they  held  to  be  incompatible  with 
the  common  law  right.  They  rejected,  as  in- 
applicable to  them,  the  common  law  principle 
that  the  tlux  and  reflux  of  the  tide  ascertained 
the  character  of  the  river.  Now,  I  do  not  feel 
myself  authorized  to  reject  the  principles  of  the 
English  common  law,  by  saying  they  are  not 
suited  to  our  condition,  when  I  can  find  no 
trace  of  any  judicial  decision  to  that  effect,  nor 
any  legislative  declaration  or  provision  leading 
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*to  such  a  conclusion.  Indeed,  I  eon-  [*1O1 
cur  in  the  opinion  expressed  by  the  late  and 
present  Chief  Justice  of  Connecticut,  in  the 
case  cited,  that  a  more  perfect  system  of  regu- 
lations on  this  subject  could  not  be  devised  ; 
it  secures  common  rights,  as  far  as  the  public 
interest  requires,  and  furnishes  a  proper  line 
of  demarcation  between  them  arid  private 
rights,  that  is,  by  considering  rivers  navigable 
as  far  as  the  sea  flows  and  reflows,  and  the 
right  of  fishing  as  common  to  all ;  and  rivers 
not,  in  that  sense,  navigable  above  the  flow 
and  reflow  of  the  sea,  in  which  the  adjoining 
proprietors  nave  the  exclusive  right  ;  and  I 
concur  in  the  doctrine  that  all  rivers,  in  fact, 
navigable,  whether  above  the  flow  of  the  tide, 
or  whether  in  its  whole  extent  unaffected  by 
the  tides,  in  reference  to  the  use  of  them,  as 
public,  and  subservient  to  public  accommoda- 
tion, and  liable  to  governmental  regulation.  I 
agree,  also,  with  Ch.  J.  Hosmer  in  the  position 
that  the  doctrine  of  the  common  law  promotes 
the  grand  ends  of  civil  society  by  pursuing 
that  wise  and  orderly  maxim  of  assigning  lo 
everything  capable  of  ownership  a  legal  and 
determinate  owner.  Lord  Mansfield's  opinion, 
in  Carter  v.  Murcott,  4  Burr.,  2162,  has  been 
misconceived  ;  the  defendant's  counsel  sup- 
posed it  to  be  favorable  to  the  pretensions  set 
up  by  the  defendant,  but  it  is  directly  other- 
wise. He  says:  "In  navigable  rivers,  the 
proprietors  of  the  land  on  each  side  have  it  not; 
the  fishery  is  common  ;  it  is,  prima  facie,  in 
the  King,  and  is  public."  The  case  under 
consideration  was  that  of  a  navigable  river, 
which  was  an  arm  of  the  sea  ;  and  his  Lord- 
ship spoke  of  navigable  rivers  in  the  common 
law  sense  of  the  term,  or  of  such  as  were  arms 
of  the  sea. 

The  defendant's  counsel  laid  some  stress  on 
the  Acts  of  the  Legislature  (2  R.  L.,  544),  and 
the  Act  (sess.  37,  ch.  214)  Regulating  Fishing, 
and  the  Taking  of  Salmon,  in  Salmon  River. 
These  Acts  prove  nothing  ;  for  the  Legislature 
have,  confessedly,  the  right  of  regulating  the 
taking  of  fishing  in  private  rivers  ;  and  do, 
every  year,  pass  laws  for  that  purpose,  as  to 
rivers  not  navigable  in  any  sense,  and  which 
are,  unquestionably,  private  property. 

*There  must  be  judgment  for  the  [*1O2 
plaintiff,  with  leave  to  the  defendant  to  plead 
de  now,  on  payment  bf  costs. 

Judgment  accordingly. 

Overruled— 33  N.  Y.,  474. 

Cited  in-6  Cow.,  376:  1  Wend.,  260;  5  Wend..  463; 
13  Wend.,  371 :  17  Wend.,  612 ;  20  Wend.,  15« :  5  Paige, 
143 ;  6  N.  Y.,  558 :  8  Barb.,  244 ;  18  Barb.,  283 ;  30  Barb., 
18;  30  How.  Pr.,  a58;  5  How.  U.  S.,  497;  18  How.  U. 
S.,432;  3  Wall.,  81;  Olcott,  21,  22;  1  Wood  &  M.,  413, 
487  ;  10  Mich.,  144 ;  29  Ind.,  416. 
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Note  Executed  in  Canada  "with  Interest  until 
Paid  in  England" — Plaintiffs  Entitled  only  to 
English  Rate  of  Interest— To  Time  of  Judg- 
ment— No  Exchange  Allowed. 
Where  a  promissory  note  was  drawn  at  Montreal, 

n  the  British  Province  of  Lower  Canada,  payable 

NOTE.— Debt  payable  abroad— Exchange,  not  Re- 
coverable. Compare  Martin  v.  Franklin,  4  Johns., 
124,  note. 
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to  parties  residing  in  England,  "  with  interest,  until 
paid  in  England;"  Held  that  the  plaintiffs,  on  a 
Judgment  obtained  in  this  court,  against  the  makers, 
are  entitled  to  interest  only  up  to  the  time  of  the 
judgment ;  and  that  according  to  the  legal  rate  of 
interest  in  England.  They  are  not  entitled  to  any 
allowance  for  the  current  rate  of  exchange  on  Eng- 
land, at  the  time  of  the  judgment,  in  addition  to  the 
English  interest :  nor  to  any  other  allowance  on  ac- 
count of  the  difference  of  exchange. 

THIS  was  an  action  of  assumpsit  on  a  prom- 
issory note,  made  by  the  defendants,  at 
Montreal,  in  Lower  Canada,  payable  to  the 
plaintiffs  (who  resided  in  England),  or  to  their 
order,  "  with  interest  until  paid  in  England." 
The  questions  raised  for  the  consideration 
of  the  court  were  : 

1.  Whether  the  plaintiffs  were  entitled   to 
interest,  according  to  the  legal  rate  of  interest 
in    Lower  Canada,  which  is  six  per  cent.,  or 
according  to  the  legal  rate  of  interest  in  Eng- 
land which  is  five  per  cent. 

2.  Whether  the  plaintiffs  were  entitled  to 
interest  up  to  the  time  when,  in  the  ordinary 
course  of  business,  the  money  could  be  remit- 
ted and  paid  to  them  in  England,  or  only  up 
to  the  time  of  judgment. 

3.  Whether  the  plaintiffs  were  entitled  to 
be  allowed  the  current  rate  of  exchange  on 
England,  at  the  time  of  the  judgment,  in  ad- 
dition to  the  interest. 

Mr.  Hitbbell  for  the  plaintiffs. 
Mr.  Penfield  for  the  defendants. 

Per  Curiam.  The  plaintiffs  are  entitled  to 
English  interest,  and  not  to  the  rate  of  interest 
in  Lower  Canada.  And  the  interest  is  to  be 
calculated  up  to  the  time  of  the  judgment,  not 
to  the  time  when  the  money  might,  in  the  or- 
dinary course  of  business,  be  remitted  to  Eng- 
land. The  plaintiffs  are  not  entitled  to  any 
allowance  on  acccount  of  the  difference  of  ex- 
change with  England. 

Judgment  accordingly. 

Questioned— 1  Biss,  296;  3  Sum.,  526,  528. 

Cited  in -6  Paige,  634;  15  N.  Y..  88:  19  N.  Y.,  137; 
77  N.  Y.,  578 ;  14  Barb.,  156 ;  47  B  irb.,  17 :  28  How.  Pr., 
315  ;  30  How.  Pr.,  394  ;  58  How.  Pr.,  28  ;  1  Abb.  N.  S., 
183  ;  6  Abb.  N.  C.,  92 ;  7  Abb.  N.  C.,  74  ;  4  Rob.,  73 ;  40 
Super.,  155;  3  Daly,  121,  128:  1  Biss.,  339,  344;  1 
McLean,  425 ;  1  Low..  263;  3  Wood  &  M.,  377. 
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Act  Relative  to  Canah — Power  of  Commission- 
ers —  When  may  Occupy  Land  —  Turnpike 
Road  not  a  Public  Wuy,  within  the  Act —  Tak- 
ing Private  Land  to  Replace  Turnpike  Discon- 
tinued by  t/tem,  a  Trespass — Compensation  for 
Private  Property  Taken  for  Public  Use. 

The  3d  section  of  the  Act  passed  Apr.  15,  1817 
(sess.  40,  ch.,  2tj.i),  Relative  to  Canals,  does  not  au- 
thorize the  Commissioners,  or  their  agents,  to  enter 
upon  and  occupy  lands,  unless  it  be  necessary  to 
prosecute  the  canal  improvements.  And  the  21st 
section  of  the  Act  for  the  Maintenance  and  Protec- 
tion of  the  Canals,  &e.,  passed  Apr.  13th,  1820  (sess. 
43,  ch.  202),  authorizing  the  Commissioners1  to  dis- 
continu--  or  alter  any  part  of  a  public  road,  or  high- 
way, which  may  interfere  with  the  location  or  con- 
struction of  the  canals,  does  not  apply  or  extend  to 
a  turnpike  road,  which  is  the  private  property  of  a 
turnpike  corporation. 

An  entry,  therefore,  on  the  land  of  a  person,  by 
the  agents  of  the  Commissioners,  for  the  purpose  of 
making  a  new  road,  in  the  place  of  a  part  of  a 
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turnpike  road  discontinued  by  them,  and  taken  for 
the  purposes  of  the  canal,  is  a  trespass,  for  which 
the  party  injured  is  entitled  to  recover  damages. 

To  take  private  property  for  public  use,  without 
making  a  just  compensation  to*  the  party,  is  not 
only  unconstitutional,  as  against  a  fundamental 
principle  of  government,  but  a  violation  of  natural 
right  and  justice ;  an  Act  of  the  Legislature,  there- 
fore, violating  this  principle,  is  null  and  void. 

Citations— Act,  sess.  43,  ch.  202,  sec.  21;  17  Johns., 
215. 


0: 


certiorari  to  a  justice's  court. 


Bradshaw,  who.  was  plaintiff  below,  de- 
clared for  a  trespass,  committed  by  the  de- 
fendants, on  his  land,  on  the  west  side  of  the 
Waterford  and  Whitehall  Turnpike,  between 
the  seventh  and  eighth  mile  stones,  by  the  de- 
fendants' entering  thereon,  and  cutting,  &c., 
young  and  thrifty  timber ;  and  demanded 
damages  to  $50. 

The  defendants  admitted  the  trespass,  but 
denied  the  amount  of  damages,  and  the  plaint- 
iff's  right  to  recover  ;  and  pleaded  a  justifica- 
tion under  the  several  Acts  Relative  to  Canals, 
and  the  Acts  passed  in  addition  thereto.  The 
cutting  of  the  timber  by  the  defendants,  and 
the  value  thereof,  were  proved. 

The  defendants  relied  on  the  Acts  of  Apr.  17, 
1816  (sess.  39,  ch.  237),  and  Apr.  15,.  1817 
(sess.  40,  ch.  262),  and  the  subsequent  Acts 
Relative  to  Canals.  It  was  proved  by  the 
defendants  that  they  had  entered  into  a  con- 
tract with  Samuel  Young,  one  of  the  Canal 
Commissioners,  to  make  a  turnpike  road,  in 
lieu  of  part  of  the  turnpike  road  which  had 
been  taken  for  the  canal  ;  that  the  same  had 
been  approved  by  the  Chief  Engineer ;  and 
that  the  cutting  the  timber  complained  of  was 
necessary  to  complete  the  said  road.  The 
objections  to  the  defense  were  :  1.  That  com- 
pensation ought  to  have  been  made  to  the 
plaintiff  before  his  land  was  entered  upon  and 
taken.  2.  That  the  engineer  had  no  authority 
to  alter  the  route  of  the  turnpike,  and  conse- 
quently had  no  authority  to  take  the  plaintiff's 
land  ;  and,  3.  That  no  certificate  of  the  con- 
templated *alteration  had  been  made  [*1O4 
or  filed.  The  justice  gave  judgment  for  the 
defendants.  The  case  was  submitted  to  the 
court  without  argument. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  same  objections  which  were  urged 
against  the  defense  set  up  in  the  court  below 
have  been  made  here,  as  grounds  for  the  rever- 
sal of  the  judgment.  The  3d  section  of  the 
Act  of  the  40th  session,  ch.,  262,  does  not 
apply  to  this  case,  because  the  plaintiff's  land 
has  not  been  entered  upon  for  the  prosecution 
of  the  canal  improvements  intended  by  that 
section.  For  such  objects,  it  does  not  admit 
of  a  doubt  that  the  Canal  Commissioners  and 
their  agents,  have  a  right  to  enter  upon  and 
occupy  lands  necessary  to  effectuate  the  ob- 
jects of  their  appointment,  without  having 
first  paid  the  loss  and  damage  which  the  pro- 
prietor of  the  lands  may  sustain.  It  is  true 
that  the  fee  simple  of  the  land  is  not  vested  in 
the  people  of  the  State,  until  the  damages  are 
appraised  and  paid  ;  but  the  authority  to  enter 
is  absolute,  and  does  not  depend  on  the 
appraisal  and  payment ;  and  that  Act  provides 
fully  for  the  payment  of  the  loss  and  damage 
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sustained  by  any  person  whose  lands  are 
taken  for  the  purposes  of  the  canal.  This  case 
turns  upon  the  construction  of  the  21st  section 
of  the  Act  of  Apr.  13,  1820  (sess.  43,  ch.  202), 
which  provides  that  in  all  cases  in  which  it 
shall  be  deemed  necessary  by  the  principal 
engineer,  in  laying  out  the  line  of  the  Erie  or 
Champlain  Canals,  to  discontinue  or  alter  any 
part  of  a  public  road  or  highway,  on  account 
of  its  interfering  with  a  proper  location  or  con- 
struction of  either  of  the  canals,  such  engineer 
shall  be  authorized  to  make  such  discontin- 
uance or  alteration  ;  and  upon  his  drawing  up 
in  writing  and  figures,  a  true  description  of  all 
such  parts  of  any  public  road  or  highway  as 
he  may  discontinue  and  new  lay,  on  the 
account  aforesaid,  and  filing  the  same  in  the 
clerk's  office  of  the  town  in  which  such  dis- 
continuance and  alteration  may  be  situated, 
the  same  shall  be  lawful.  The  proviso  requires 
the  Commissioners  to  open  and  work  the  new- 
ly laid  road  before  the  former  is  discontinued. 
With  every  disposition  to  uphold  and  justify 
the  Commissioners  and  their  agents,  in  the 
1O5*]  great  and  valuable  *work  in  which 
they  are  engaged,  consistent  with  law,  I  must 
say,  and  I  say  it  with  regret,  I  think  the  pro- 
ceedings in  this  case  indefensible.  It  has  been 
already  observed  that  the  plaintiff's  land  was 
not  entered  upon  for  any  purpose  immediately 
connected  with  the  canal  ;  but  was  taken  as  a 
substitute  for  part  of  a  turnpike  road,  which 
was  broken  up  and  taken  for  the  canal ;  and 
without  some  legislative  authority,  independ- 
ently of  the  Act  of  the  40th  session,  ch.  262, 
the  trespass  now  complained  of  could  not  be 
justified.  This  must  have  been  the  sense  of 
the  Legislature,  and  probably  of  the  Canal 
Commissioners,  in  the  enactment  of  the  Act  of 
the  43d  session,  ch.  202,  sec.  21.  The  first 
objection  is,  that  the  Act  last  referred  to 
applies  only  to  a  public  road  or  highway,  and 
that  the  turnpike  road  is"  not  a  public  road  or 
highway,  but  the  property  of  the  turnpike 
corporation.  It  is,  undoubtedly,  true  that 
there  is  a  material  and  manifest  distinction 
between  a  public  road  and  highway  and  a 
turnpike  road.  The  former  is  open  and  public 
for  the  passage  of  every  person,  without  any 
toll,  or  other  imposition  ;  whereas  the  latter  is 
private  property,  subject  to  be  traveled  over, 
on  first  paying  an  equivalent  for  its  use,  pre- 
scribed by  the  Legislature.  It  is  impossible  to 
extend  the  provision  relative  to  a  public  road 
and  highway,  to  embrace  a  turnpike  road, 
without  doing  violence  to  the  expressed  and 
declared  intention  of  the  Legislature.  The 
Act,  in  requiring  the  principal  engineer  to 
draw  up  and  file  a  description  of  the  parts  of  the 
road  discontinued  and  laid  anew,  in  the  clerk's 
office  of  the  town  in  which  such  discontin- 
uance and  alteration  may  be  situated,  evident- 
ly shows  that  the  Legislature  meant,  as  the 
Act  purports,  to  authorize  such  discontinuance 
and  alteration  as  to  public  roads  and  highways 
only  ;  for  they  have  adopted  the  provisions  of 
the  existing  laws,  as  to  laying  out  and  altering 
public  roads  and  highways,  by  the  commis- 
sioners of  roads  of  the  several  towns,  and 
which  provisions  are  wholly  inapplicable  to 
turnpike  roads.  The  present,  then,  is  a  cams 
omissus. 

If  we  could  surmount  this  difficulty,  a  more 
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serious  one  presents  itself.  The  Act  under 
consideration  contains  no  provision  to  com- 
pensate, at  any  time,  those  whose  lands  may 
*be  taken  as  a  substitute  for  a  public  [*1OO 
road  or  highway,  altered  or  discontinued  by 
the  principal  engineer,  for  the  damages  they 
sustain.  This  is  directly  opposed  to  the  5th 
article  of  the  Amendments  of  the  Constitution 
of  the  U.  S.,  which  forbids  the  taking  of  pri- 
vate property  for  public  use,  without  just 
compensation.  The  same  inhibition  to  the 
power  of  the  Legislature,  is  contained  in  the 
late  amendments  to  the  Constitution  of  this 
State.  I  do  not  rely  on  either,  as  having  a 
binding  constitutional  force  upon  the  Act 
under  consideration.  The  former  related  to 
the  powers  of  the  national  government,  and 
was  intended  as  a  restraint  on  that  govern- 
ment ;  and  the  latter  is  not  yet  operative.  But 
they  are  both  declaratory  of  a  great  and  fun- 
damental principle  of  government  ;  and  any 
law  violating  that  principle  must  be  deemed  a 
nullity,  as  it  is  against  natural  right  and  jus- 
tice. This  all  important  and  essential  princi- 
ple was  somewhat  illustrated  in  the  case  of  The 
People  v.  Plait,  17  Johns.,  215. 

We  are  bound,  on  both  points,  to  declare 
that  the  judgment  below  is  erroneous. 

Judgment  reversed. 

Reversed— 20  Johns.,  735. 

Cited  in— 14  Wend.,  56 ;  7  Johns.  Cb.,  325 ;  54  N.  Y., 
144;  4  Barb.,  72;  11  Barb.,  30;  19  Barb.,  191 ;  45  How, 
Pr..  246 ;  3  Pet.,  154 ;  6  How.  (U.  S.),  542 ;  1  Bald.,  226, 
228 ;  39  N.  J.  L.,  667 ;  31  Cal.,  373. 


THE  EXECUTORS  OF  MORTON 

v. 
THE  TERRE-TENANTS   OF  CROGHAN. 

Revival  of  Judgment— Lien  on  Real  Estate — 
Terre-tenants  must  be  Parties  to  Scire  Facias — 
Appearance  of  Part  of  Parties— Discontin- 
uance as  to  tJiem,  Discontinuance  as  to  All — 
Costs. 

Where  a  judgment  creditor  proceeds  to  enforce 
his  lien  on  real  estate,  and  it  becomes  necessary,  for 
that  purpose,  to  revive  the  judgment,  he  must  make 
all  the  terre-tenants  or  persons  having  a  fee  in  the 
land,  parties  to  the  scire  facias,  in  order  that  they 
may  be  compelled  to  contribute  jointly  to  the  pay- 
ment and  satisfaction  of  the  judgment. 

If,  in  such  case,  some  of  the  terre-tenants  appear 
and  plead,  and  others  make  default,  and  the  plaint- 
iff enters  a  nolle  proxequi,  as  to  those  who  appeared 
and  pleaded,  and  takes  judgment  by  default  against 
the  others,  it  is  a  discontinuance  as  to  all  the  de- 
fendants ;  and  he  must  pay  costs,  as  in  a  case  of 
discontinuance.  But  it  is  otherwise  in  actions  of 
tort  where  the  plaintiff  has  his  election  to  sue 
jointly  or  severally  ;  or  in  owmmptcff,  or  debt,  where 
one  of  the  defendants  pleads  matter  of  personal 
discharge,  which  does  not  go  to  the  action  of  the 
writ,  as  bankruptcy  or  infancy. 

Citations— 2  Saund.,  51,  a ;  Stat.  Westminster,  2 ; 
3  Co.,  11 :  T.  Raym.,  26;  1  Salk.,  320;  1  N.  R.  L.,  345, 
503 ;  1  Wils.,  89 ;  1  Saund.,  207,  n.  2 ;  Tidd.  Pr.,  630, 
632 ;  3  Esp.  N.  P.,  76 ;  8  Eliz.,  ch.  2,  seq.  2 ;  3  T.  R., 
511. 

SCIRE  FACIAS  to  revive  a  judgment  recov- 
ered in  Oct.  1770,. in  the  Supreme  Court 
of  the  then  Province  of  N.  Y.,  in  favor  of 
John    Morton  against    George   Croghan,  for 
£10,500  of  debt,  and  £8  4s.  M.   damages  and 
*costs.  In  the  year  1804,  and  after  the  [*1O7 
death  of  both  the  parties,  the  plaintiffs,    as 
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executors  of  Morton,  revived  the  judgment 
against  the  heirs  of  Croghan  ;  and  $1,000  were 
made  on  an  execution  Issued  after  such  revival, 
which  execution,  as  to  the  residue,  was  re- 
turned nulla  bona.  The  judgment  was  also 
revived  for  the  residue,  by  the  plaintiffs  against 
the  heirs,  in  1809 ;  and  again  in  1813.  The 
present  action  was  commenced  in  Dec.,  1817, 
by  scire  facias,  to  the  sheriff  of  N.  Y.,  against 
the  heirs  and  terre-tenants  of  Croghan,  which 
writ  was  returned  nihil.  A  testatum  scire facias 
was  then  issued  in  Otsego  Co.,  to  which  the 
sheriff  returned,  that  he  had  summoned  G.  W. 
Prevost  and  three  others,  the  heirs,  and  Sam- 
uel Cooper  and  fourteen  others  (of  whom  Abra- 
ham Hartwell  was  one),  the  terre-tenants  of 
said  George  Croghan,  to  be,  &c.,  which  were 
all  the  heirs  and  tenants  of  said  George  Cro- 
ghan in  his  bailiwick.  The  heirs  and  terre- 
tenants  appeared  by  their  respective  attorneys. 
Upon  the  application  of  the  terre-tenants,  the 
plaintiffs  were  required,  by  rule  of  court,  to 
file  security  for  costs.  To  the  declaration, 
which  was  in  the  usual  form,  the  heirs  pleaded 
riem  per  descent,  and  the  terre-tenants  (except 
Hartwell,  who,  in  the  meantime,  had  died) 
pleaded  that  Seth  Cook  and  others  (545  in  num- 
ber), whose  names,  places  of  residence,  and 
lands,  were  specified  at  length  in  the  plea, 
were  tenants  of  certain  lands  in  the  County  of 
Otsego,  whereof  George  Croghan  was  seised 
at  the  rendition  of  the  judgment,  and  were  not 
named  in  the  writ  of  testatum  scire  facias,  nor 
returned  as  tenants  ;  wherefore  they  prayed 
judgment,  if  they  should  answer  the  said  writ, 
<fec.  This  plea  was  verified  by  affidavit.  In 
consequence  of  this  plea,  the  plaintiffs  issued 
a  writ  of  scire  facias  to  the  sheriff  of  the  Coun- 
ty of  Otsego,  reciting  the  former  writs,  and 
setting  forth  the  sheriff's  return ;  the  appear- 
ance of  the  heirs  and  terre-tenants ;  the  dec- 
laration ;  the  death  of  Hartwell ;  and  that  the 
tenants  had  pleaded  that  333  persons  (naming 
them),  and  also  divers  others,  by  them  speci- 
fied, were  tenants,  &c.,  and  were  not  named, 
nor  returned,  and  commanding  the  sheriff  to 
summon  those  333  persons  (and  of  whom  Seth 
1O8*]  Cook  was  one),  to  be,  <&c.,  andto*show 
.why  execution  should  not  be  made  of  the 
lands  whereof  they  were  tenants. 

The  sheriff  of  Otsego  returned,  to  the  last 
writ,  that  he  had  summoned  311  of  t^ose 
named,  and  as  to  the  remaining  20  nihil.  Of 
those  summoned,  276  appeared  ;  the  others. 
35  in  number  (of  whom  William  James  was 
one),  not  appearing,  their  defaults  were  en- 
tered. .  Against  the  20  returned-  nihil  .in  the 
last  writ,  an  alias  scire  facias,  reciting  the  last 
writ,  and  the  sheriff's  return  was  issued  to 
Otsego'  Co.,  which  was  also  returned  nihil ; 
this  being  deemed  equivalent  to  a  scire  feci, 
defaults  were  regularly  entered  against  them 
for  not  appearing. 

The  terre  tenants  last  summoned  being 
served  with  a  declaration,  235  pleaded  that 
there  were  36  other  persons  of  the  County  of 
Otsego,  naming  them,  who  were  terre-tenants 
of  lands  held  by  George  Croghan,  at  the  rendi- 
tion of  the  judgment,  and  who  were  not  named, 
&c.,  and  praying,  judgment.  &c.  (as  in  the 
former  plea).  Rufus  Hawkins  pleaded  in 
abatement,  that  Seth  Cook,  one  of  the  tenants 
impleaded  in  the  first  dilatory  plea,  and  named 
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in  the  second  writ  of  scire  facias,  issued  to  the 
County  of  Otsego,  was  dead,  and  that  he  died 
before  the  issuing  of  that  writ,  viz.:  in  Mar.. 
1819. 

Robert  Carr  pleaded  that  Abraham  Hartwell, 
one  of  the  terre-tenants  first  summoned,  was 
dead  ;  that  he  died  after  the  issuing  and  return 
of  that  writ,  viz.:  Feb.  10, 1818,  leaving  Luther 
Hartwell,  his  son,  and  heir  at  law,  to  whom 
the  houses  and  lands,  whereof  Hartwell  was 
tenant,  descended  ;  that  the  said  Luther  Hart- 
well  was  not  named  in  the  proceedings,  and 
praying  judgment,  and  that  the  writ  may  be 
quashed. 

Ephraim  Carr  pleaded  that  Samuel  Cooper, 
one  of  the  terre-tenants  first  summoned,  was 
dead  ;  that  he  died  after  the  pleading  of  the 
plea,  by  the  said  Samuel  Cooper  and  others 
(first  dilatory  plea),  to  wit :  of  Feb.  15,  1819, 
and  praying  judgment,  and  that  the  writ  may 
be  quashed. 

To  the  three  last-mentioned  pleas  in  abate- 
ment, the  plaintiffs  demurred,  and  the  defend- 
ants joined  in  demurrers.  Thirty-seven  others 
pleaded  non-tenure,  which  plea  was  replied 
*to  by  the  plaintiffs,  and  issued  joined.  [*1O9 
In  the  meantime,  169  persons,  of  those  im- 
pleaded in  the  first  dilatory  plea,  appeared 
voluntarily  by  their  attorney,  and  pleaded 
non-tenure,  to  which  the  plaintiffs  replied, 
and  issue  was  joined 

Against  the  remaining  45,  impleaded  by  the 
first  dilatory  plea,  another  writ  of  scire  facias 
was  issued  to  Otsego  Co.,  which  was  returned 
nihil,  and,  an  alias  scire  facias  being  returned 
against  them,  in  like  manner,  their  defaults, 
for  not  appearing,  were  entered.  The  545  first 
impleaded,  being  thus  disposed  of,  the  plaint- 
iffs filed  an  affidavit  of  that  fact,  and  entered, 
in  Oct.,  1820,  a  rule,  requiring  the  surviving 
tenants,  first  summoned,  to  answer  further 
in  twenty  days ;  a  notice  of  which  rule  was 
served  on  their  attorney  Oct.  12,  1820.  The 
tenants  first  summoned  then  applied  to  the 
court  for  an  order  that  the  rule  to  answer 
further  be  set  aside,  and  that  the  several  writs 
of  scire  facias,  and  all  proceedings  thereon,  be 
set  aside,  with  costs  ;  which  motion  was 
founded  upon  an  affidavit,  stating  that  Abra- 
ham Hartwell  and  Samuel  Cooper,  returned  as 
tenants,  were  dead.  That  Seth  Cook,  one  of 
the  terre  tenants,  named  in  the  second  scire 
far.ias,  iasued  to  the  County  of  Otsego,  was 
dead,  and  that  he  died  before  the  issuing  of 
that  writ.  That  Abraham  Marvin  and  Gaius 
Smith,  two  other  of  the  terre-tenants,  named 
in  the  last-mentioned  writ  of  scire  facias,  had 
died  since  the  return  thereof,  and  that  pleas 
in  abatement,  grounded  on  the  deaths  of  those 
persons,  were  pending. 

This  motion  was  argued  in  Jan.  Term,  1821, 
by  Messrs.  R.  Campbell  and  J.  V.  Henry  for 
the  terre-tenants,  and  Mr.  B.  F.  Butler  (Messrs. 
Burr,  E.  Williams  and  Van  Buren,  same  side) 
for  the  plaintiffs.  The  court  held  the  matter 
under  advisement  until  the  next  May  Term, 
but  in  the  meantime,  the  plaintiffs,  Apr.  9, 
1821,  and  before  the  expiration  of  the  limita- 
tion in  the  Act,  entitled  "An  Act  Concerning 
Judgments  and  Executions,"  docketed  a  judg- 
ment agains  109  persons,  whose  defaults  for 
not  appearing  had  been  previously  entered, 
viz. :  36  upon  a  return  of  scire  feci,  and  73  upon 
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two  returns  of  nihil,  entering  upon  the  record 
a  nolle  prosequi,  as  to  the  heirs,  and  all  the 
1 1O*]  terre-tenants  *who  had  appeared.  la 
consequence  of  this  proceeding,  the  motion 
argued  at  Jan.  Term,  1821,  was  not  determined 
by  the  court.  The  defendants,  against  whom 
judgment  had  been  entered,  now  moved,  upon 
the  grounds  stated  in  the  argument,  that  the 
judgment  be  set  aside ;  the  surviving  terre- 
tenants,  first  summoned,  also  moved  that  the 
bond  filed  as  security  for  costs  should  be 
delivered  up,  to  be  prosecuted  by  them  ;  and 
the  terre  tenants,  who  had  appeared  and  plead- 
ed the  second  dilatory  plea,  also  moved  for 
costs  against  the  plaintiffs. 

Mr.  a.  Camitbett,  for  the  defendants: 

1.  The  writs  of  scire  facias  have  all  been 
issued  without  first  obtaining  the  leave  of  the 
court  for  that  purpose,  though  the  judgment 
was  of  more  than  twentv  years'  standing. 
(Lansing  v.  Lyons,  9  Johns,,  84  ;  Bank  of  Jv. 
T.  v.  Men,  17  Johns.,  105.)  These  defend- 
ants being  now  before  the  court,  for  the  first 
time,  are  entitled  to  make  this  objection,  and 
to  move  to  have  the  writs  quashed. 

2  No  proceedings  have  been  had  against 
the  personal  representatives  of  Croghan,  pre- 
vious to  issuing  the  scire  facias  against  the 
heirs  and  terre-tenants.  The  judgment,  there 
fore,  against  the  terre-tenants  is  irregular. 
(Tidd  Pr.,  1032;  Fitz.  N.  B.,  595;  Bac.  Abr., 
tit.  ticire  Facias,  C.  5  ;  Carth.,  107  ;  2  Saund., 
72  o,  72  p,  note*;  Whitney  v.  Tare-tenants  of 
Craxby,  3  Johns.,  86.)  It  may,  perhaps,  be 
objected,  that  this  should  be  taken  advantage 
of  by  plea,  and  not  by  motion  ;  but  we  have 
found  no  precedent  for  such  a  plea.  The 
Statute  Relative  to  Judgments  and  Executions 
directs  the  execution  to  be  first  issued  against 
the  goods  and  chattels  of  the  debtor.  (1  N. 
R.  L..  502,  503.  sess.  36.  ch.  5,  sec.  9.) 

3.  But,  admitting  that  the  proceedings  were 
regularly  commenced,  the  writs  have  abated 
by  the  deaths  of  various  terre-tenants.  The 
Statute  (1  N.  R.  L.,  519,  sess.  36,  ch.  56,  sec. 
9)  does  not  apply  to  such  a  case,  and  the  plaint- 
iffs have  no  right  to  suggest  these  deaths  on 
the  roll.  Where  all  proper  parties  are  before 
the  court,  and  one  dies,  there  is  no  good  rea- 
son why  the  suit  should  abate  when  the  cause 
of  action  survives  ;  but  where  the  heirs  of  the 
111*]  deceased  must  *be  made  parties,  there 
a  new  suit  is  necessary.  The  rule  of -the  com- 
mon law  is,  that  the  death  of  one  terre-tenant 
abates  the  whole  proceedings,  unless  where  the 
survivors  have  the  whole  interest,  by  surviv- 
orship; for  every  tenant  to  the  land  is  entitled 
to  have  contribution  from  the  other  tenants  of 
the  land  ;  and  therefore,  unless  all  the  tenants 
are  warned,  the  others  are  not  obliged  to 
answer ;.  and  if  the  defendant  does  not  take 
advantage  of  the  omission  by  a  plea,  he  will 
be  concluded,  and  cannot  call  on  the  others 
for  contribution,  and  execution  will  go  against 
his  land  alone.  (2  Saund.  9.  n.  10.)  The  sec- 
ond wire  facia*  names  parlies  who  are  liable  to 
contribute,  and  have  not  been  brought  before 
the  court.  It  recites  the  death  of  Abraham 
Hartwell,  one  of  the  tenants.  If  ihe  plaintiff 
names  the  terre  tenants,  and  omits  one,  the 
suit  is  abated  ;  for  he  can  have  a  better  writ. 
(6  Bac.  Abr.,  tit.  Scire  Facias,  C,  5.)  Again; 
if  the  writ  is  general,  and  the  sheriff  returns 
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that  he  has  summoned  A  B  and  C,  it  is  bad, 
for  he  oueht  to  return  all  the  tenants.  Again  ; 
Seth  Cook,  named  in  the  writ  as  one  of  the 
tenants,  was  dead  when  the  writ  issued.  His 
death  must  abate  the  writ  in  toto;  for  it  is  false 
on  the  face  of  it.  (Com.  Dig.,  tit.  Abatement, 
E,  17;  Vin.  Abr.,  tit.  Abatement,  A,  pi.  22  ; 
2  Saund.,  72  i;  Bac.  Abr.,  tit.  Abatement,  L.) 

4.  As  to  those  tenants  against  whom  judg- 
ment has  been  entered  upon  the  return  of  two 
nihils,  the  judgment  is  wholly  irregular.     The 
return  of  a  nihil  to  a  scire  facias  against  terre- 
tenants,    is  a  perfect  nullity,   and   will   not 
authorize  any  proceedings  against  them.     It  is 
absurd  to  charge  a  person  as  a  terre-tenant, 
when  the  sheriff  returns  that  he  has  no  land, 
nor  anything  by  which  he   can   be  warned. 
(Vin.  Abr.,  tit.    Scire  Facias,   I.;   1   Brod.  & 
Bingham.  381  ;  2  W.  Bl.,  995,  1141.)    Again  ; 
a  year  elapsed  after  the  plea,    and  before  a 
second  writ  issued  ;  and  between  the  time  of 
the  plea  and  the  issuing  of  the  writ,  B.  P., 
one    of    the   tenants,   aliened   his  land,  .and 
removed.     Now,  can  a  nihil,  returned  by  the 
sheriff  to  this  writ,  bind  the  purchaser  from 
B.  P.,  or  the  new  tenant  ? 

5.  The  plaintiffs  have  entered  a  notte  prose- 
qui as  -against  above  400  of  the  tenants,  who 
had  been  brought  *before  the  court,  [*112 
and    have    entered  a  judgment    against  the 
others,  thus  throwing  the  burden  of  the  whole 
debt  upon  them.     This  nolle  prosequi,  we  con- 
tend, operated  in  the  nature  of  a  retraxit,  and 
discharged  all  the  defendants,  so  that  no  judg- 
ment could  be  entered  against  any   of  them. 
The  exceptions  to  the  general  rule  are,  when 
the  discharge  is  merely  personal,  as  in  the  case 
of  bankrupts,  infants    or    executors.     There 
would  be  manifest  injustice  and  hardship  in 
making  these  few  tenants  pay  the  whole  debt, 
without  having  any  right  to  call  on  the  heirs, 
or  other  tenants  for  contribution.     Sergeant 
Williams,  in  his  note  to  Salmon  v.'  Smith,  2 
Saund.,  207  a,  n.  2,  has  collected  all  the  cases 
on  this  subject.     (1  Wils.,  89 ;  Cro.  Eliz.,  762  ; 
Tidd  Pr.,  632;  Robertson  v.  Smith,  18  Johns., 
459.)    There  is,  too,  a  nolle  prosequi  as  to  the 
heirs  of  some  who  were  liable  in  the    first 
instance. 

6.  At  all  events,  the  defaults  ought  to  be  set 
aside,  as  the  defendants  have  sworn  to  merits ; 
and  most  of  those  who  were  summoned  give 
sufficient  excuses  for  not  appearing  ;  and  two 
of  the  defendants,  William  James  and  Isaac 
Lewis,  deny  all  notice.     As  to  those  against 
whom   nihils  have  been  returned,   and  who 
were  not  summoned,  they  are  entitled  to  be  let 
in  to  defend,  as  a  matter  of  course. 

As  to  the  question  of  costs,  he  contended 
that  the  plaintiffs  had  subjected  themselves  to 
pay  costs  to  all  the  defendants  discharged  by 
the  entry  of  the  nolle  prosequi.  The  nolle  prose- 
qui was  the  same  as  a  discontinuance  ;  and  so 
within  the  Statute  Relative  to  Costs.  (3  T. 
R.,  511 ;  17  Johns.,  263  ;  3  Bos.  &  P.,  115.) 

Mr.  Butler,  and  Mr.  Talcot,  Atty-Gen.,  con- 
tra: 

1.  As  to  the  firM  objection  ;  it  should  have 
been  made  by  the  persons  first  summoned,  in 
Jan..  1818;  persons  brought  in  subsequently 
cannot  make  it.  Where  a  judgment  has  been 
once  revived,  within  ten  years,  though  ob- 
tained long  before,  the  plaintiff  may  have  a 
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second  scire  facias,  without  motion,  or  leave  of 
the  court ;  arid  that,  too,  against  different 
persons.  (Hardisiy  v.  Barney,  2  Sulk.,  598  ;  2 
Sell.  Pr.,  116;  2  Saund.,  12  g,  n.  7.)  There 
have  been  revivals  of  this  judgment  against 
the  heirs,  in  1806,  1807  and  1809.  This  is 
113*]  *evidence,  prima  facie,  that  the  debt 
remains  unpaid;  and  affidavits  of  the  fact 
were  filed  soon  after  the  commencement  of  the 
suit,  in  reference  to  the  application  for  secu- 
rity for  costs.  The  writs  against  the  present 
defendants  were  issued  in  consequence  of  the 
plea  put  in  by  the  sixteen  tenants  first  sum- 
moned, that  there  were  other  tenants  who 
who  ought  to  be  summoned,  so  that  the  plaint- 
iffs were  compelled  to  proceed,  by  the  express 
award  of  the  court,  or  be  non  prossed. 

2.  It,  nowhere  appears  that  C.  had  any  per- 
sonal representatives.     And  if  it  did,  the  ob- 
jection cannot  be  made,  at  this  time,  and  by 
these  defendants.     The    judgment  has  been 
several  times  revived  against  his  heirs,   and 
part  of  the  debt  has  been  made  of  the  lands  in 
their  hands  ;  yet  no  such  objection  was  raised. 
It  must  be  presumed  that  there  were  no  per- 
sonal   representatives,    or  that  they  had  no 
assets.     At  any  rate,   the  defendants  are  in 
default,  which  precludes  them  from  making 
the  objection.     ( Whitney  v.    Terre-tenanis  of 
Crosby,  3. Johns.,  86.) 

3.  That  the  proceedings  have  abated  by  the 
death  of  any  of  the  tenants  is  a  matter  which 
cannot  be  determined  on  motion.     The  law 
has  prescribed  an  appropriate  plea  for  such  a 
case  ;    and  what  a  party  can  plead  he  cannot 
bring  up  on  motion.     (James  v.  Penrise,  Loft., 
65.)    Hartwell,    and    the    other    two  tenants 
whose  deaths  are  relied  on  (except  Cook),  died 
after  appearance,  and  their  deaths  abated  the 
proceedings  as  to  them  only.      That  was  the 
case  on  scire  facias,  even  at  common  law.  (Vin. 
Abr.,  tit.  Abatement,  M.  a,  pi.  16;  Com.  Dig., 
tit.  Abatement,  H,  35;  42Assiss.,  262,  case 22; 
10  Co.,  134;  Cro.  Car.,  518.)  Besides,  our  Stat- 
ute (1  N.  R.  L.,  519),  in  spirit  at  least,  if  not  in 
express  terms,  applies  to  this  case  as  well  as  to 
any  other;  and  the  deaths  have  been  properly 
suggested  on  the  roll.     If  the  death  of  one  ten- 
ant, pending  the  suit,  abates  it  as  to  all,  it  will  be 
utterly  impossible  to  revive  a  judgment  against 
numerous  tenants.     The  deaths  of  these  per- 
sons appear  on  the  record,  and  the  defendants 
may  bring  their  writ  of  error.     As  to   Cook, 
the  sheriff  has  returned  nihU  ;  and  the  allega- 
tion of  his  death  contradicts  the  return,  which 
is  not  allowed  on  a  scire  facias.     But  we  con- 
tend that  his  death. abated  the  suit  as  against 
1 14*]  himself  only.     It  is  true  the  rule  *is 
laid  down  in  some  of  the  digests  and  element- 
ary books  as  stated  by  the  defendant's  counsel; 
but  its  accuracy  may* well  be  d/mbted  ;  and  if 
correct,  it  does  not  apply  to  a  scire  facias.     A 
misnomer  of  one  defendant  renders  the  writ 
equally  false ;    yet,   in   that  case,  the  writ  is 
good  against  those  rightly  named.  (Blackmail's 
case,  8  Co.,   179  b;    1  "Chit.  PI.,  441.)    The 
cases  cited  in  the  digest  and  abridgments,  in 
support  of  .the  rule,   are  very  ancient ;    and 
such  a  mistake  will  hardly  be  deemed  fatal  at 
the  present  day.    But  in  many  of  the  old  cases 
it  has  been  held  that  the  death  of  one  defendant 
before  writ  purchased,  abates  the  writ  as  to 
him  only.     (Pollard  v.  Jekyll,  Plowd.,  89;  Vin. 
JOHNS.  REP.,  20. 


Abr.,  tit.  Abatement.  Q,  a,  S,  a,  T,  a.)  What- 
ever may  have  been  the  practice  in  other  cases 
the  rule  has  not  been  applied  to  scire  facias, 
which  being  a  judicial  not  an  original  writ, 
the  rule  is  not  so  rigorous  as  in  the  other  cases. 
(Read  and  Redman's  case,  10  Co.,  134.)  The 
objection  has,  indeed^  been  taken  in  several  in- 
stances ;  but  the  writ  has  been  held  good  as  to 
the  tenants  surviving.  (Vin.  Abr..  tit.  Abate- 
ment, S,a,  pp.  65-68;  Bac.  Abr.,  tit.  Execution, 
G:  4  Hen.  VI.,  3;  19  Hen.  VI.,  9;  41  Edw. 
III.,  13  ;  3  Hen.  VII..  1,  6,  case  2  ;  38  Edw., 
III.,  20;  Cro.  Car.,  518.)  The  mode  of  pro- 
ceeding in  modern  times,  by  scire  facias  against 
terre  tenants,  is  not  to  name  them  ;  and  the  per- 
sons returned  by  the  sheriff  can  plead  in  abate- 
ment, that  there  are  others  who  ought  to  be 
summoned  ;  but  this  plea  merely  suspends  the 
proceedings  until  the  others 'are  brought  into 
court.  (Jefferson  v.  Morton,  2  Saund,  6,  9, 
notes.) 

Again  ;  a  scire  facias  may  be  amended  when 
it  is  not  brought  to  charge  bail.  The  court 
may  then  allow  the  writ,  in  this  case,  to  be 
amended  by  striking  out  the  name  of  Cook. 
(Underhillv.  Devereaux,  2  Saund.,  72  r.) 

4.  We  admit  that  the  defendants,  against 
whom  judgment  has  been  entered  on  the  re- 
turn of  two  nihils,  are  entitled  to  be  let  in  to 
defend,  if  they  disclose  a  good  defense.  (2 
Saund.,  27  u," notes.)  Here  the  defendants 
have  not  set  forth  their  defense.  But  if  the 
judgment  should  be  set  aside  as  to  them,  it 
ought  to  stand  as  to  the  others.  Even  in  as- 
snmpsit,  a  judgment  may  be  set  aside  in  part 
(2  Cai.,  254);  and  the  proceedings  are  severa- 
ble.  (Cro.  Car.,  518.) 

*5.  The  nolle  prosequi appears  on  the  [*1 1 5 
record,  and  if  it  discharges  all  the  defendants 
the  judgment  is  erroneous,  and  may  be  re- 
versed by  writ  of  error.  But  we  contend  that 
it  discharges  those  only  against  whom  it  was 
entered.  (Salmon  v.  Smith,  1  Saund.  207, 'n.  2.) 
In  England,  by  the  common  law,  land  could 
not  be  sold  on  execution,  but.  was  put  into  the 
the  possession  of  the  creditor  until,  out  of  the 
rents  and  issues,  he  had  satisfied  his  debt. 
Here  the  Statute  gives  an  execution  against 
the  lands  of  the  debtor;  and  the  sheriff,  in  case 
of  terre-tenants,  is  to  levy  the  debt  out  of  the 
lands  alone.  In  England  it  was  necessary  to 
brine  in  the  co-tenants  in  order  to  save  to  the 
others  their  right  to  a  contribution  ;  but  under 
our  Statute,  the  right  of  contribution  does  not 
exist.  Contribution,  in  England,  relates  to 
the  rents  and  issues.  (Harbert's  case,  3 Co.,  14.) 
Why  compel  all  these  terre  tenants  to  be 
brought  in  when,  if  they  were  before  the  court, 
all  the  lands  possessed  by  them  could  not  be 
sold,  but  enough  only  to  satisfy  the  judgment? 
And  if  the  land  held  by  the  first  terre-tenants 
who  were  summoned  and  appeared,  was 
not  amply  sufficient  to  satisfy  the  judgment, 
it  would  be  idle  to  bring  the  others  into  court. 
This  is  not  the  case  of  a  joint  contract,  where 
a  nolle  jrronequi  as  to  one,  discharges  all  the  de- 
fendants unless  upon  the  infancy,  &c.,  of  the 
one.  There  is  no  contract  whatever  between 
the  plaintiffs  and  the  terre-tenants;  the  lands 
in  their  possession  are  alone  liable.  It  is  analo- 
gous to  an  action  of  ejectment,  in  which  anolle 
pj'osegui  as  to  one  discharges  him  only.  (2 
Saund.,  207.)  Such  is  the  case,  also,  in  real 
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actions.  (12  Mod.,  654.)  The  pleas  here  were 
severable  ;  and  no  case  can  be  stated  in  which 
the  defendants  have  less  privity  with  each 
otlwjr.  (Cro.  Car.,  518.)  Many  of  the  defend- 
ants pleaded  non-tenure  ;  none  of  them  plead- 
ed anything  going  in  discharge  of  the  judg- 
ment. As  to  the  right  of  contribution  against 
the  tenants  discharged  by  nolle  profteqvi.  it  does 
not  appear  that  the  lands  of  those  tenants  were 
ever  liable  to  the  judgment.  They  have  not 
admitted  the  fact,  as  the  present  defendants 
have  done,  by  suffering  a  default.  But,  ad- 
inilting  that  they  are  liable  to  contribute,  ought 
the  plaintiff's  execution  to  be  delayed  until  con- 
tribution is  adjusted  and  enforced  between 

I  !<>*]  *the  tenants  ?    In  England, where  lands 
are  extended  against  terre  tenants,  contribution 
may  be  enforced  pari  passu,  with  the  excep- 
tion of  the  elegit ;    and  that  whether  the  tract 
of  land  be  large  or  small.     Execution  is,  there- 
fore, delayed  until  all  are  brought  in.     (3  Co., 
14.)  But  here,  where  lands  in  the  hands  of  dif- 
ferent tenants,  and  to  any  extent,  may  be  sold 
on  execution,  it  is  impossible  to  effect  an  equal 
contribution  at  the  sale.     Here  are  abo.ut  600 
tenants  occupying  more  than  25,000  acres  of 
land.    The  whole  could  not  be  sold  ;  nor  more 
than  one  lot,  if  that  would  produce  sufficient  to 
pay  the  debt.     ( Woods  v.  Moiiell,  1  Johns.  Ch., 
505;  Jachsonv. Newton,  18  Johns.,  362.)  It  would 
have  been  no  benefit  to  the  present  defendants 
to  have  had  the  execution  awarded  against  all. 
They  would  still  have  been  obliged  to  proceed 
against  the  others  ;  and  therefore  no  objection 
exists  to  discharging  a  number  of  them  by  nolle 
prosequi.     Our  Statute  has  pointed  out  a  mode 
of  enforcing  contribution  peculiarly  applicable 
to  our  practice  (1  N.  K.  L.,  503);  and  by  which 
these  defendants  may  compel  the  others  to  non- 
tribute.     They  have,  also,  a  remedy  at  com 
mon  law,  by  the  writ  de  contributione  Addenda 
(5  Vin.  Abr.,  tit.   Contribution  and  Average, 
p.  561);  or  they  may  file  a  bill  in  chancery. 

6.  As  to  the  defendants  who  were  returned 
by  the  sheriff  scire  fed,  the~return  cannot  be 
contradicted.  (2  Str.,  813;  2  Salk.,  601;  Cro. 
Eliz.,  872;  1  W.  Bl.f  394;  2  W.  Bl.,  873;  3  Vin. 
Abr.,  323.)  Neither  James  nor  Lewis  reside 
iu  Otsego  County,  and  probably  service  could 
be,  and  was  made  on  their  tenants.  That  the 
defendants  who  were  summoned  have  a  good 
defense,  will  not  authorize  the  setting  aside 
the  judgment,  after  default.  A  terre-tenant 
who  makes  default  on  a  return  to  a  scire  facias 
cannot  be  let  in  to  make  a  defense,  however 
meritorious  his  defense  may  be.  This  is  the 
established  rule  in  England,  and  in  this  State. 
(Jaciaonv.  Robbing,  16  Johns.,  579,  and  cases 
there  cited,  per  Kent,  Ch. ;  3  Vin.  Abr., 
322;  Cooke  v.  Berry,  1  Wils.,  98;  Whitney  v. 
Terre-tenants  of  Crosby,  3  Johns.,  87;  2  Saund., 
72  u,  n.) 

None  of  the  defendants  are  entitled  to  costs. 
In  xcirc  facias  the  plaintiff  is  not  liable  to 

I 1  7*1  costs,  on  becoming  nonsuit,  *or  suffer- 
ing a  discontinuance  as  to  a  part  of  the  defend- 
ants, if  he  obtains  a  judgment  against  some  of 
them.      The  Statute  (1  N.  R.  L.,  345,  sec.  10) 
applies  only  where  there  is  a  discontinuance 
as  to  all  the  defendants.     (Hull.  L.  of  Costs, 
142;    2Str.,  1105;    2  Burr.,  1284.)    Besides, 
after  a  plea  in  abatement  a  plaintiff  may  discon- 
tinue without  costs  (Tidd.  Pr.,  612),  and  that 


too,  in  scire  facia*.  (Pookv.  Broadfield,  Barnes, 
431;  Hullock,  308;  1  Str.,638;  2  Saund.,  72,  n.) 

Mr.  Henry,  in  reply.  The  judgment  is  a 
lien,  or  it  is  not.  If  a  lien,  it  is  upon  all  the 
lands  of  G.  Croghan,  and  which  were  sold  by 
him  to  these  terre-tenants.  The  right  of  con- 
tribution, therefore,  must  exist ;  otherwise, 
where  several  are  bound,  the  creditor  may 
select  any  one,  or  more  of  them,  to  bear  the 
burden,  and  discharge  the  whole  debt.  Where 
there  is  a  common  burden  imposed  on  several 
persons,  the  right  of  contribution  exists  be- 
tween them,  on  the  plainest  principles  of  mor- 
ality and  justice.  (2  Saund.,  51  a,  n.;  Id.,  72 
p,  n.)  The  doctrine  of  contribution,  is  more 
necessary  and  just  here,  where  lands  are  sold 
under  execution,  than  in  England,  where 
they  are  held  under  an  eleyit.  Our  Statute 
does  not  vary  the  common  law  doctrine,  but 
embraces  this  most  equitable  and  salutary 
principle  of  contribution,  by  allowing  to  a  per- 
son, who  has  paid  the  whole  of  a  judgment, 
where  others  are  equally  liable  with  him,  a 
scire  facias,  to  obtain  contribution  from  the 
others. 

A  return  of  two  niliils  to  a  neire  facias, 
where  the  debt  is  personal  merely,  is  absurd 
enough,  and  violates  one  of  the  clearest  prin- 
ciples of  justice,  that  no  person  shall  be- made 
to  answer,  until  he  has  been  summoned  to 
appear.  But  in  regard  to  a  charge  on  land,  if 
the  sheriff  returns  that  the  tenant  has  nothing 
by  which  he  can  be  summoned,  how  can  the 
court  charge  his  land,  as  a  terre-tenant,  when, 
by  the  return,  it  appears  that  he  has  no  land 
whatever?  Here  are  tenants  who  have  not 
been  summoned,  or  warned  at  all,  who  have 
received  no  notice  whatever  ;  and  they  come, 
at  the  first  day,  and  ask  leave  of  the  court  to 
be  let  in,  to  plead.  Suppose  one  tenant  comes 
in  and  pleads  payment  of  the  whole  debt ; 
must  there  not  be  a  curia  advisare  *cult,  [*  1 1 8 
until  that  plea  is  tried  ?  And,  if  found  for  the 
defendant,  must  not  the  plaintiff  go  without 
day,  as  to  all  the  defendants  ?  Then,  we  say, 
this  judgment  must  be  set  aside  as  irregular. 
It  cannot  stand  in  part,  and  be  set  aside  in 
part.  It  was  premature.  One  of  the  pleas 
had  been  demurred  to.  Can  the  plaintiff  be 
permitted  to  leave  any  of  the  defendants  he 
pleases  out  of  court,  and  proceed  against  the 
rest?  (Ld.  Raym.,  600;  Str.,  783;  2  Bac. 
Abr.,  tit.  Error.)  Several  of  the  tenants  have 
pleaded  non  seisin. 

It  has  been  said  that  because  there  was  a  re- 
vival of  the  judgment  once  against  the  heirs, 
without  the  leave  of  the  .court,  a  scire  facias 
may  go  against  the  terre-tenants  without  leave. 
But  the  default,  or  acts  of  heirs,  who  are  also 
terre  tenants,  cannot  affect  or  compromit  the 
rights  of  the  other  terre  tenants. 

Jf  the  death  of  Hartwell  does  not  abate  the 
suit,  then  his  legal  representatives  must  be 
brought  into  court  by  scire  facias,  which  has 
not  yet  been  done.  The  law  on  this  subject  is 
very  fully  and  clearly  laid  down  by  Sergeant 
Williams,  in  his  notes  to  Jefferson  v.  Morton, 
2  Saund.,  9,  notes  8-10.)  An  imparlance  is  to 
be  given  to  the  tenants  warned,  until  the  other 
tenants  are  brought  in.  The  judgment,  there- 
fore, in  this  case,  has  been  premature  and 
irregular.  As,  in  an  action  against  two  joint 
tenants,  if  one  only  appears,  you  cannot  pro- 
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ceed,  until  the  other  comes  in.  A  lien  on  land 
does  not  survive  ;  and,  if  it  did  survive,  why 
have  the  plaintiffs  proceeded  against  the  legal 
representatives  of  some  of  the  deceased  ten- 
ants ? 

A  nolle  prosequi  is  equivalent  to  a  dis- 
continuance :  and  the  defendants  are  entiled 
to  costs.  (Cooper  v.  Tiffin,  3  T.  R.,  511  ;  17 
Johns.,  268. 

SPENCER,  Oh.  J..,  delivered  the  opinion  of 
the  court  : 

Motions  have  been  made  for  relief,  in  sever- 
al cases,  on  the  application  of  the  terre-tenants, 
on  different  grounds,  and  on  different  notices, 
adapted  to  the  different  classes  of  cases. 
There  is,  however,  one  ground  of  relief  com- 
mon to  all  of  them,  and  if  that  is  tenable,  it 
supersedes  the  necessity  of  discriminating  the 
cases.  The  application  for  relief  comes  from 
persons  against  whom  judgment  has  been 
1 19*]  entered  *by  default,  at  the  Jan.  Term, 
1821,  either  on  return  of  two  nihils,  or  upon  re- 
turns of  scire  fed.  In  the  former  cases,  there  are 
affidavits  of  merits  and  of  surprise,  from  want 
of  actual  notice  ;  and  in  the  latter,  generally, 
of  an  intention  to  defend,  and  accounting  for 
the  omission  to  do  so.  The  principle  relied 
upon  is  that  with  respect  to  those  who  have 
appeared  and  defended,  being  upwards  of 
four  hundred  terre-tenants  of  the  same  lands 
on  which  the  judgment  is  a  lien,  a  nolle  prose- 
qui  was  entered  on  the  9th  of  April,  1821  ;  and 
it  was  also  entered  as  to  the  heirs  of  Croghan. 

It  has  been  insisted  that  the  entry  of  the 
nolle-  prosequi,  as  to  a  part  of  the  terre-tenants, 
is  a  discontinuance  of  the  action,  as  to  all  the 
others  ;  and  that  it  is  in  the  nature  of  a  retraxit, 
inuring  to  the  benefit  of  those  who  did  not 
defend,  from  whatever  cause. 

The  law  applicable  to  this  question  is  laid 
down  with  entire  precision  and  accuracy,  by 
Sergeant  Williams,  in  his  4th  note  to  2  Saund., 
51  a.  He  says  that,  although  the  judgment 
survives,  as  to  the  personalty,  yet  it  does  not 
as  to  the  real  estate ;  for  at  common  law, 
the  plaintiff  might  take  the  goods  of  the  sur- 
vivor in  execution  by  &fi.  fa.;  but  the  plaint- 
iff, under  the  Statute  of  Westminster  2,  must 
sue  out  an  elegil-agsilnst  the  lands  of  the  sur- 
vivor, and  the  heir  and  terre-tenants  of  the 
deceased ;  and  that,  where  the  lands  of  sev- 
eral are  charged  with  a  debt,  it  shall  not  be 
wholly  on  the  survivor  ;  as,  if  a  recognizance 
be  acknowledged  by  several,  the  lands  of 
them  all  are  thereby  become  chargeable,  and 
execution  must  be  equally  made  ;  and  if  one 
dies,  the  creditor  must  bring  a  scire  facias 
against  his  heir  and  terre  tenants,  and  also 
against  the  survivors  ;  but  it  is  otherwise 
where  the  lands  are  not  bound  ;  as,  if  two 
enter  into  a  bond,  and  one  dies  before  judg- 
ment, the  survivor  shall  be  charged  alone.  He 
states  the  case  where  judgment  in  debt  was 
had  against  two,  and  one  died  ;  the  plaintiff 
brought  scire  facias  against  the  survivor  only  ; 
the  defendant  pleaded  that  the  other  had  left 
lands  and  an  heir,  upon  whom  they  had 
descended,  and  demanded  judgment,  if  he 
should  be  compelled  to  answer,,  without  the 
heir  being  warned  ;  the  plaintiff  demurred, 
and  judgment  was  given,  that  the  defendant 
12O*]*should  answer,  for  that  the  judgment 
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was  against  the  person  ;  and  although  now, 
by  the  Statute  of  Westminster  2,  which  gives 
the  scire  facias  and  elegit,  he  may  charge  the 
lands,  and  make  the  judgment  real,  yet  it  is 
at  his  election,  to  proceed  in  the  personalty, 
if  he  will ;  but  if  he  will  take  out  execution 
upon  the  real  lien,  the  charge  must  be  equally 
against  both,  and  the  scire  facias  against  both. 
Sergeant  Williams  refers  to  several  cases  in 
support  of  this  doctrine,  and  they  fully  sup- 
port him,  particularly  Sir  William  HarberVs 
case,  3  Co.,  11.  Many  cases  are  there  noticed 
that,  where  the  charge  is  upon  the  land, 
which  was  in  the  hands  of  several  persons 
when  the  charge  was  created,  as  in  the  case  of 
a  recognizance,  the  conusee  cannot  extend  the 
land  of  one  conusor  only,  but  all  must  be 
equally  charged.  So,  if  there  be  only  one 
conusor,  if  divers  persons  purchase  the  lands 
subject  to  the  recognizance,  one  only  of  the 
conusors  shall  not  be  charged,  for  he  stands  in 
equal  degree  with  the  others.  The  case  of  Sir 
John  Langford  is  there  stated,  which  was  thus: 
four  men  were  bound  in  a  recognizance,  and 
afterwards  one  died,  and  his  heir  being  with- 
in age,  a  scire  facias  was  brought  against  the 
three  survivors  to  have  execution,  who  plead- 
ed that  the  heir  of  the  conusor,  who  was  dead, 
was  within  age,  and  as,  during  his  minority, 
he  could  not  be  charged,  and  the  survivors 
ought  not  to  be  charged,  they  prayed  judg- 
ment. The  fact  not  being  denied,  it  was  award- 
ed that  the  parol  should  demur,  and  the  judg- 
ment was  affirmed  in  error.  So,  if  two  men 
aliene  lands  with  warranty,  the  lands  of  one 
only  shall  not  be  rendered  in  value  ;  neither, 
if  one  dies,  shall  the  lands  of  the  survivor 
only  fbe  rendered  in  value,  but  the  charge 
shall  be  equal  on  them  both  ;  for  a  joint  lien 
binding  the  lands  shall  not  survive,  or  lie 
only  on  the  survivor.  Coke  cautions  the  read- 
er to  note  that  where  it  is  said,  before  and 
often,  in  our  books  that  if  one  purchaser  only 
be  extended  for  the  whole  debt,  he  shall  have 
contribution,  it  is  not  thereby  intended  that 
the  others  shall 'give  or  allow  him  anything, 
by  way  of  contribution  ;  but  it  ought  to  be 
intended  that  the  party  who  is  alone  extended 
for  the  whole,  may,  by  audita  querela,  or  scire 
facias,  as  the  case  requires,  defeat  the  execu- 
tion, and  thereby  he  shall  be  restored  to  all 
the  mesn-e  profits,  and  *compel  the  [*121 
conusee  to  sue  the  execution  of  the  whole 
land  ;  so  in  this  .manner  every  one  shall  be 
contributory,  that  is,  the  land  of  every  terre- 
tenant  shall  be  equally  extended.  The  case 
of  Edsar  v.  Smart,  Sir  T.  Raym.,  26,  is  also  to 
the  same  point.  There,  a  judgment  was 
against  two  ;  one  died,  and  a  scire  facias 
issued  against  the  survivor  ;  there  was  a  plea 
that  he  who  died  had  an  heir,  who  was 'in  full 
life.  On  demurrer,  the  plaintiff  had  judgment. 
Wyndham,  J.,  said  that  the  reason  why  this 
execution  should  be  against  the  survivor,  was 
because  the  plaintiff  may  take  &fi.  fa.  if  he 
will,  and  perhaps  he  will  not  charge  the  land. 
Twisden,  </.,  was  of  the  same  opinion  ;  and  he 
said,  if,  upon  this  scire  facias,  the  plaintiff 
•takes  an  elegit,  the  defendant  may  have  an 
audita  querela,  or  he  may  suggest  this  matter, 
on  the  return  of  the  elegit,  and  have  a  superse- 
deas.  In  Pennoir  v.  Brace,  1  Salk.,  320,  Holt, 
Oh.  J.,  held  that  a  capias,  orfi.fa.,  being  in 
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the  personalty,  might  survive,  and  might  be 
sued  against  the  survivors,  without  a  scire 
facias;  otherwise  of  an  elegit,  for  there  the 
heir  is  to  be  contributory. 

I  apprehend  the  law  to  be  well  settled,  since 
the  Statute  of  Westminster  2,  that,  where  the 
judgment  creditor  proceeds  to  enforce  his  lien 
on  the  realty,  and  for  that  purpose,  it  becomes 
necessary  to  revive  the  judgment,  he  is  bound 
to  make  every  person  having  a  fee  in  the  land 
a  party  to  the  proceeding  ;  and  in  this  case, 
the  judgment  against  Croghan,  being  a  lien  on 
the  real  estate,  in  the  hands  of  the  terre-tenants, 
the  plaintiffs  are  required  by  law  to  make  all 
the  terre-tenants  parties  to  the  scire  facias,  to 
the  end  that  they  may  be  made  jointly  con- 
tributory to  the  satisfaction  and  payment  of 
the  judgment.  This  has  been  shown  to  be  the 
established  principle,  under  the  Statute  of 
Westminster  2,  which  gave  the  creditor  his 
remedy  by  the  execution  of  elegit,  under  which 
he  held  the  moiety  of  the  debtor's  lands,  until 
he  was  satisfied  his  debt  and  damages.  At 
common  law,  the  fi.  fa.  went  merely  against 
the  goods  and  chattels  of  the  debtor  ;  such  an 
execution,  therefore,  related  merely  to  the 
personalty;  but,  under  our  Statute,  which  sub- 
jects the  lands  and  tenements  of  the  debtor  to 
be  sold,  absolutely,  for  the  satisfaction  of  the 
debt,  it  is,  ordinarily,  an  execution  partly  in 
the  personalty,  and  partly  in  the  realty  ;  and 
122*]  *in  the  present  instance,  it  is  entirely 
in  the  realty,  for  the  goods  and  chattels  of  the 
terre-tenants  cannot  be  affected,  by  the  judg- 
ment, or  any  execution  under  it.  The  same 
principle  which  required  the  elegit  to  issue 
against  all  who  ought  to  bear  the  burden, 
applies  with  much  more  force  to  the  fi.  fa. 
against  the  lands;  for,  in  the  former  case,  they 
were  not  to  be  sold,  but  a  moiety  only  held, 
until  the  debt  was  paid  ;  whereas,  in  the  latter 
case,  they  are  liable  to  be  taken  away  forever 
from  the  debtor.  Besides,  the  principle  is 
most  just  and  equitable;  if  the  creditor,  having 
the  lien,  can  select  a  few,  as  in  this  case,  to 
bear  the  whole  burden,  they  may,  probably, 
be  crushed  by  its  weight;  but  if  he  must  render 
them  all  contributory,  the  individual  burden 
may  be  borne  without  ruin. 

It  was  supposed,  on  the  argument,  that  our 
Statute  (1  N.  R.  L.,  503)  giving  remedy  by 
way  of  contribution,  where  several  persons  are 
bound  by  a  judgment,  and  one  pays  more  than 
his  share,  had  a  bearing  on  this  question.  I 
apprehend  that  it  has  none.  It  merely  provides 
for  the  case  of  an  undue  proportion  of  a  judg- 
ment having  been  paid  by,  or  levied  upon  the 
lands  of,  one  of  the  persons  liable  to  a  judg- 
ment. It  does  not  profess  to  settle  any  prin- 
ciple, whereby  the  one  may  be  subjected  to  pay 
more  than  his  proportion,  but  merely  gives  a 
remedy  where  the  case  occurs.  It  seems  to 
follow,  from  the  principles  to  which  I  have 
referred,  that  the  plaintiffs  cannot  have  pro- 
ceeded correctly,  in  entering  a  nolle  prosequi 
against  those  who  have  appeared  and  pleaded, 
taking  judgment  against  such  as  have  not 
pleaded;  and  that  they  cannot  be  allowed  to 
enforce  the  judgment  thus  taken. 

The  next  question,  ufcder  these  circum- 
stances, is,  what  relief  is  to  be  afforded  to  those 
against  whom  judgments  have  thus  been  taken, 
and  what  is  the  effect  of  the  nolle  proesqui?  The 
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law  has  undergone  a  change  in  relation  to  the 
right  of  a  plaintiff  to  enter  a  nolle  protequi,  and 
as  to  the  effect  of  it.  It  may  be  entered  as  to 
one  of  several  defendants,  in  actions  of  tort, 
without  affecting  the  plaintiff's  right  to  proceed 
against  the  others ;  for,  in  such  cases,  the 
plaintiff  has  his  election  to  sue  them  severally 
or  jointly.  So,  where  one  of  the  defendants 
pleads  matter  which  goes  to  *his  per-  [*123 
sonal  discharge,  in  an  action  necessarily  joint, 
as  in  assumpsit,  or  debt,  such  as  bankruptcy, 
that  he  was  never  executor,  and  under  the 
decisions  of  this  court,  infancy,  and  such  pleas 
as  do  not  go  to  the  action  of  the  writ  ;  in  these 
cases;  a  nolle  prosequi  may  be  entered  as  to  one 
defendant ;  but  where  all  the  defendants  are 
necessarily  parties, and  the  plaintiff  was  obliged 
to  make  them  parties,  as  in  the  proceedings 
against  the  terre-tenants,  a  discontinuance  as 
to  some,  is  a  discontinuance  as  to  all.  In  the 
casexif  Noke  and  Chiswellv.  Ingham,  1  Wils., 
89,  the  action  was  upon  promises.  Noke 
pleaded  a  plea  that  was  found  against  him, 
and  judgment  was  rendered  thereon.  Chisvvell 
pleaded  a  discharge  as  a  bankrupt,  and,  as  to 
him,  a  nolle  prosequi  was  entered;  and,  on  error, 
the  court  affirmed  the  judgment,  on  the  ground 
that  it  was  a  personal  discharge,  and  not  a  plea 
to  the  action.  Denison,  J. ,  said,  that  if  one 
defendant  was  to  plead  a  plea  that  was  to  go 
to  the  action  of  the  writ,  he  thought  it  might 
then  have  a  different  consideration;  and  I  think 
Sergeant  Williams,  in  his  second  note  to  1 
Saund.,  207,  evidently  intimates  that  in  the 
case  put  by  Denison,  J. ,  it  would  be  fatal. 
Mr.  Tidd  (tidd  Pr.,  632)  comes  to  the  same 
conclusion.  In  Chandler  v.  Parkes,  3  Esp.  N. 
P.,  76,  where  in  an  action  for  work  and  labor, 
one  defendant  pleaded  the  general  issue,  and 
the  other  infancy,  to  which  last  plea  a  nolle 
proseqnrvras  entered.  Lord  Kenyon  nonsuited 
the  plaintiff,  on  the  ground  that  the  action  was 
gone.  This  seems  to  be  the  inevitable  conse- 
quence, in  this  case ;  for  -here,  the  plaintiff, 
being  under  the  necessity  to  make  all  the  terre- 
tenauts  parties,  and  to  proceed  against  them 
all,  until  h'e  was  satisfied,  has  by  his  own  act 
disabled  himself  from  doing  so.  He  cannot 
proceed  against  part  of  the  terre-tenants,  and 
discontinue  as  to  part;  and  having  discontinued, 
he  can  proceed  no  further.  The  defendants 
are,  then,  entitled  to  their  motion  to  set  aside 
the  defaults  and  judgments  against  such  of 
the  terre  tenants  as  have  not  pleaded,  on  the 
ground  that  the  plaintiffs  have  entered  a  nolle 
prosequi  as  to  such  as  have  appeared  and 
pleaded;  and  they  are  entitled,  also,  to  be  paid 
the  costs  of  this  motion. 

The  only  remaining  question  is,  whether  the 
plaintiffs  are  *liable  to  pay  the  costs,  as  [*1 24 
in  a  case  of  discontinuance,  as  to  such  of  the 
defendants  with  respect  to  whom  a  nolle  pro- 
sequi has  been  entered  ;  and  whether  judgment 
is  to  be  given  for  such  costs,  or  the  defendants 
are  to  be  put  to  a  prosecution  of  the  bond 
given  under  the  direction  of  this  court. 

The  llth  section  of  the  Act  Concerning 
Costs  (1  N.  R.  L.,  345)  gives  the  defendant 
costs,  if  the  plaintiff  suffers  the  suit  to  be  dis- 
continued; and  it  is  a  transcript  of  8  Eliz.,  ch. 
2,  sec.  2.  In  Cooper  v.  Tiffin,  3  T.  R.,  511,  the 
court  held  that  a  nolle  prosequi  could  not  be 
distinguished,  in  reason,  from  a  discontinuance; 
JOHNS  REP.,  20. 


1822 


VAN  NESS  v.  HAMILTON. 


124 


and  that  the  practice  had  been  to  give  costs  in 
such  cases.  Tidd  Pr.,  .630,  is  to  the  same 
effect.  The  motion  is  in  the  alternative,  either 
for  a  judgment  for  costs,  or  for  a  rule  that 
George  W.  Prevost,  the  assignee  of  the  judg- 
ment, pay  the  costs  ;  and  that  the  bond  of 
Andrew  Edmonston,  filed  as  security  for  the 
payment  of  costs,  to  James  Cooper,  George 
Poraeroy,  and  others,  be  given  up  to  the 
defendants  to  be  prosecuted.  I  incline  to  the 
opinion  that  the  latter  course  would  be  most 
appropriate.  Several  other  points  were  dis- 
cussed on  the  argument,  but  the  necessity  of 
considering  them  is  obviated  by  the  opinion 
already  expressed. 

Motion  granted,  accordingly. 

Cited  in-1  Cow.,  423,  740;  3  Cow..  375 ;  5  Wend.,  230; 
1  Edw.,  502;  14  N.  Y.,  491;  13  Abb.  Pr.,  83 ;  5  Cranch  C. 
C.,  5, 13. 


VAN  NESS  t>.  HAMILTON  ET  AL. 

Practice  —  Judgment  on  Demurrer  —  Leave  to 
Amend — Extension  of  Time  by  Recorder,  Ir- 
regular. 

Where  a  rule  on  a  judgment  of  the  court,  on  de- 
murrer, gives  a  party  leave  to  amend  his  plea,  with- 
in a  certain  specified  time,  on  payment  of  costs ;  an 
order  of  a  judge,  at  his  chambers,  or  of  the  Recorder 
of  the  City  of  N.  Y.,  extending  the  time  allowed  by 
the  court,  is  irregular  and  void. 

MR.  WELLS,  for  the  plaintiff,  moved  to 
vacate  two  several  orders  of  the  Recorder 
of  the  City  of  N.  Y.,  made  in  the  above  cause; 
and  for  a  rule  that  a  writ  of  inquiry  of  dam- 
ages issue  in  the  cause,  to  be  executed  before 
one  of  the  judges  of  this  court.  He  read  an 
affidavit,  stating  that  at  the  last  Jan.  Term,  the 
court,  on  demurrer,  overruled  the  special  pleas 
put  in  by  the  defendants,  but  gave  them  leave 
to  amend  the  pleas  in  forty  days,  on  payment 
1 25*]  of  costs.  That,  *a  few  days  before  the 
expiration  of  the  forty  days,  the  Recorder 
(Mr.  Riker)  granted  an  order,  extending  the 
time  to  amend  forty  days  more  ;  and  Apr.  15 
last  the  Recorder  granted  a  second  order, 
extending  the  time  to  amend  to  the  last  day  of 
the  present  term,  to  give  the  defendants  an 
opportunity  of  applying  to  the  court  to  point  out 
and  specifly  to  them  such  further  particulars, 
not  referred  to  in  the  opinion  delivered  by  the 
Chief  Justice,  on  the  decision  on  the  demurrer, 
wherein  the  pleas,  in  the  judgment  of  the 
court,  were  considered  defective. 

Mr.  Wells  contended  that  the  orders  of  the 
Recorder  where  wholly  irregular  and  void. 
In  Stansbury  v.  DureU,  1  Johns.  Cas.,  397,  the 
court  decided  that  where  proceedings  are 
stayed  upon  certain  conditions,  those  condi- 
tions must  first  be  complied  with,  before  the 
defendant  can  be  entitled  to  the  benefit  of  the 
rule;  and  that  it  was  irregular  to  apply  to  a 
judge,  at  his  chambers,  for  any  further  order. 

Mr.  J.  Hamilton,  contra,  objected  that  the 
plaintiff  should  have  first  applied  to  the  Re- 
corder to  revoke  the  orders,  &c.  He  read  a 
petition  of  the  defendants,  pursuant  to  a  notice 
given  to  the  plaintiff's  attorney,  praying  the 
court  to  point  out  and  specify  such  further 
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particulars,  not  referred  to  in  the  opinion  of 
the  court  on  the  demurrer,  wherein  the  pleas 
are,  in  the  judgment  of  the  court,  defective, 
and  to  allow  the  defendants  a  reasonable  time, 
after  they  shall  receive  the  instruction  of  the 
court,  to  amend  their  pleas  conformably 
thereto. 

Per  Curiam.  The  Recorder  of  the  City  of 
N.  Y.  had  no  jurisdiction  whatever  to  grant 
these  orders.  The  time  allowed  by  the  court 
was  one  of  the  conditions  on  which  we  granted 
the  defendants  leave  to  amend  their  pleas, 
when  judgment  was  given  for  the  plaintiff,  on 
the  demurrer.  It  was  res  judicata.  The  Re- 
corder had  no  power  or  authority  to  vary  the 
judgment  of  this  court.  His  orders,  therefore, 
were  null  and  void;  and  we  grant  the  motion 
to  vacate  them;  and  we  give  the  defendants 
forty  days,  from  the  end  of  the  *pres-  [*126 
ent  term,  to  plead  anew,  upon  the  terms  and 
conditions  of  the  rule  in  January  Term  last, 
without  costs  on  either  side. 

Rule  accordingly. 


A.   PELL,  AND  HIS  WIFE  (Executrix  of  E. 
PUGSLEY), 

t>. 
C.  PELL,  AND  HIS  WIFE. 

Practice — Suit  against  Husband  and  Wife — 
Nolle  Prosequi  as  to  Wife — Amendment — 
Costs. 

Where  the  husband  and  wife  were  sued  jointly, 
on  a  bond  executed  by  them  jointly,  the  plaintiff 
was  allowed  (before  plea)  to  enter  a  nolle  prosequi 
as  to  the  wife;  and  amend  bis  declaration  accord- 
ingly, as  if  the  suit  was  against  the  husband  alone, 
on  payment  of  the  costs  of  such  amendment. 

MR.  M'COUN,  for  the  plaintiffs,  moved  for 
leave  to  enter  a  nolle  prosequi,  as  to  the 
defendant,  Martin  Pell,  and  to  amend  the  dec- 
laration, accordingly,  against  C.  Pell,  as  if  his 
wife  had  not  been  made  defendant.  The 
action  was  debt  on  a  bond  executed  by  the 
defendants,  jointly,  to  Elizabeth  Pugsley,  the 
testatrix;  and  the  plaintiff  declared  against 
them  as  joint  obligors.  The  defendant  served 
a  demurrer  to  the  declaration  (which  had  been 
filed  de  bene  esse),  assigning,  as  a  special  cause, 
that  the  action  was  brought  against  the  hus- 
band and  wife  jointly,  when  it  ought  to 
have  been  against  the  husband  alone.  But  the 
plaintiff's  attorney  returned  the  demurrer, 
because  no  special  bail  had  been  filed  in  the 
Cause. 

Mr.  Silliman,  contra,  objected  that  where  a 
wife  is  made  a  party,  the  plaintiff  cannot 
enter  a  nolle  prosequi;  but  must  discontinue, 
and  commence  a  new  action  against  the  hus- 
band alone.  (1  Chit.  PI.,  32,  33;  Tidd  Pr., 
631;  CJiandler  v.  Parkes,  3  Esp.  N.  P.,  76.) 

Per  Curiam.  Motion  granted,  on  payment 
of  the  costs  occasioned  by  the  amendment. 

Rule  accordingly. 
Cited  in— 70  N.  Y.,  543. 
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BAILEY  v.  WARDEN. 

Practice — Sheriff  as  Bail. 
A  sheriff  cannot  be  bail  in  an  action  in  thia  court. 

MOTION  to  set  aside  a  justification  of  spe- 
cial bail.  It  appeared  that  the  sheriff  of 
the  County  of  Steuben,  together  with  another 
person,  had  become  special  bail  for  the  defend- 
ant, on  the  return  of  the  writ  of  habeas  corpus 
cum  causa,  in  this  cause;  and  that  both  of 
them  justified  before  a  commissioner. 

Per  Curiam.  We  have  decided  that  an 
attorney  is  not  good  bail,  if  excepted  to;  and 
for.  the  same  reason,  we  think  a  sheriff  ought 
not  to  become  bail;  and  such  is  the  rule  of 
the  English  courts,  which  do  not  allow  any 
person  concerned  in  the  process  of  the  court 
to  become  bail.  We,  therefore,  grant  the 
motion. 

Motion  granted. 


13O*]  *PARKER  v.  PARMELE. 

Dependent  Covenants — To  Pay  Money — To  Con- 
vey Land — Action  on  Former — Pleading — 
Construction  of  Covenant —  Tender  of  Deed, 
Necessary. 

By  an  agreement,  under  the  hands  and  seals  of 
the  parties,  for  the  sale  and  purchase  of  a  lot  of 
land,  the  defendant  covenanted  to  pay  $250,  as  the 
consideration  money,  Jan.  1, 1818;  and  the  plaintiff 
covenanted  that,  upon  the  performance  of  the  cov- 
enant to  the  defendant,  he  would  "execute  to  him, 
his  heirs,  and  assigns,  a  good  warranty  deed  of  con- 
veyance of  the  land."  In  an  action  for  a  breach  of 
the  covenant  of  the  defendant,  the  declaration  al- 
leged that  the  plaintiff  was,  a  m  I  had  been, at  all  times, 
ready  and  willing,  on  payment  of  the  $250,  &c.,  to  ex- 
ecute a  good  warranty  deed  of  conveyance,  &c.,  but 
that  the  defendant  did  not  pay  the  $250,  &c.  Held 
that  the  covenants  were  dependent;  that  the  words"a 
good  warranty  deed  of  conveyance"  referred  to  the 
instrument  of  conveyance  only,  and  not  to  the 
title:  that  a  plea,  therefore,  that  the  plaintiff  was 
not  seised,  &c..  or  that  he  had  no  title,  was  not  good, 
or  sufficient,  in  avoidance  of  the  action;  for  where 
the  action  is  on  a  deed  or  specialty,  a  mere  failure 


NOTE.— Covenants—  When  independent  and  when 
dependent.  See  Barruso  v.  Madan,  2  Johns.,  145,  note 
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of  consideration  is  no  defense  at  law.  But  a  plea 
that  the  plaintiff  did  not,  Jan.  1,  1818,  nor  at  any 
time  since,  tender,  or  offer  to  execute,  a  good  war- 
ranty deed  of  conveyance  of  the  premises,  to  the 
defendant,  is  a  good  bar;  for  the  vendor  cannot 
maintain  an  action  for  the  purchase  money  without 
having  executed,  or  actually  tendered,  a  convey- 
ance. 

Citations—  16  Johns.,  268;  12  Johns.,  212,  442;  2 
Johns.,  177,  207,  595;  11  Johns.,  525;  2  Wils.,  347;  1 
Fonb.,  112,  notes  ;  1  Pow.  Cont.,  333:  10  Johns.,  266  ;  5 
Johns.,  181;  Sugd.  Vend.,  162,  163;  2  H.  Bl.,  123. 


was  an  action  for  a  breach  of  covenant. 
The  plaintiff  declared  on  an  agreement, 
under  seal  dated  Nov.  15,  1816,  by  which  he 
agreed  to  sell  to  the  defendant,  and  the  de- 
fendant agreed  to  purchase  of  the  plaintiff, 
one  acre  of  land  (particularly  described);  and 
the  defendant  covenanted  and  agreed  to  pay 
the  plaintiff,  as  the  consideration  of  the  pur- 
chase, $250  Jan.  1,  1817,  with  lawful  interest, 
&c.  ;  and  the  plaintiff  "covenanted  and  agreed 
that,  upon  the  faithful  performance  of  the 
covenants  aforesaid,  he  would  execute  to  the 
defendant,  his  heirs  and  assigns,  a  good  war- 
ranty deed  of  conveyance  of  the  premises." 
The  declaration  then  averred,  that  though  the 
plaintiff  hath,  always,  from.the  time  of  mak- 
ing the  said  agreement,  hitherto,  well  and 
truly  performed,  fulfilled  and  kept  all  things 
therein  contained,  on  his  part  to  be  performed, 
&c.,  and  hath,  at  all  times,  since  the  said  sum, 
of  money,  in  the  said  agreement  mentioned, 
became  due  and  payable,  been  ready  and  will- 
ing, on  the  payment  of  the  same  to  him  by 
the  defendant,  to  execute  to  the  defendant  a 
good  warranty  deed  of  conveyance  of  the  said 
premises,  according  to  the  tenor  and  effect, 
and  true  intent  and  meaning  of  the  said  agree- 
ment; yet,  protesting  &c.,  the  defendant,  Jan. 
1,  1818,  did  not  pay  to  the  plaintiff  the  said 
sum  of  $250,  with  interest,  &c.,  nor  hath  he, 
at  any  time  since,  paid  the  same,  or  any  part 
thereof,  &c. 

The  defendant,  after  craving  oyer  of  the 
agreement,  pleaded,  *first,  that  the  [*131 
plaintiff,  Jan.  1,  1818,  was  not  seised,  nor  at 
any  time  since  had  been  seised,  of  any  good, 
valid  and  operative  title,  in  and  to  the  said 
land;  and  that  he,  then,  had  not,  nor  has  he, 
at  any  time  since,  had  good,  right  and  lawful 
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power  and  authority,  to  give  to  the  defendant 
a  good  warranty  deed  of  conveyance  of  the 
said  land,  &c.  2.  That  the  plaintiff  did  not, 
Jan.  1,  1818,  tender  or  offer  to  execute  to  the 
defendant,  a  good  warranty  deed  of  convey- 
ance of  the  premises,  &c. ;  nor  has  he,  at  any 
time  since,  tendered  or  offered  to  execute,  &c. ; 
wherefore,  he  prayed  judgment,  &c. 

To  these  pleas  there  was  a  general  demurrer, 
and  joinder. 

Mr.  8.  M.  Hopkins,  in  support  of  the  demur- 
rer, contended:  1.  That  by  the  terms  of  the 
agreement,  the  payment  of  the  money  was  a 
condition  precedent  to  the  defendant's  right  to 
demand  a  deed.  He  said  that  the  case  of 
West  v.  Emmons,  5  Johns.,  179,  was  perfectly 
analogous,  and  conclusive  in  support  of  this 
point.  (Cunningham  v.  Morrell,  10  Johns., 
203;  Pordage  v.  Cole,  1  Saund.,  319;  1  East, 
203.)  It  is  not  enough,  therefore,  for  the  de- 
fendant to  aver  a  readiness  to  perform;  but  he 
must  go  further,  and  aver  that  he  offered  or 
tendered  to  perform.  2.  That  the  plea  of  non- 
seisin  in  the  plaintiff  was  bad,  and  no  answer 
to  the  declaration.  (Gazley  v.  Price,  16  Johns.. 
267.) 

Mr.  Lynch,  contra,  relied  on  the  cases  of 
Judson  v.  Wass,  11  Johns.,  525,  and  Clute  v. 
Robinson,  2  Johns.,  595.  In  support  of  the 
second  plea,  he  cited  Green  v.  Reynolds,  2 
Johns.,  207.  and  Van  Benthuysen  v.  Crapser, 
8  Johns.,  257. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

1.  Is  it  competent  to  the  defendant  to  draw 
in  question  the  plaintiff's  title  to  the  lot?  And 
what  is  the  true  and  just  construction  of  the 
plaintiff's  covenant  as  to  title? 

In  Gazleyv.  Price,  16  Johns.,  268,  I  deliv- 
ered the  opinion  of  the  court,  and  supposed  I 
had  not  only  expressed  the  opinion  of  my 
132*]  brethren,  but  had  also  given  effect  *to 
the  spirit  of  all  the  antecedent  cases  upon  the 
subject.  I  shall  endeavor  to  show  that  that 
case  was  rightly  determined,  and  that  it  gov- 
erns this  case,  in  the  point  now  under  consid- 
eration. The  words  of  the  agreement  there 
were  "that  the  plaintiff  covenanted  to  give 
the  defendant  a  good  and  sufficient  deed  for 
the  premises,"  on  a  particular  day.  One  of 
the  defendant's  pleas  was,  that  on  the  day 
when  the  deed  was  to  be  given  the  plaintiff 
was  not  lawfully  and  rightfully  seised  of  a 
good,  sure  and  indefeasible  estate  of  inherit- 
ance in  the  premises,  and  ha.d  not  good,  right 
and  lawful  power  and  authority  to  grant  and 
convey  the  same. 

I  considered  the  covenant,  in  that  case,  as 
relating  merely  to  the  validity  and  sufficiency 
of  the  conveyance,  in  point  of  law,  to  pass 
whatever  right  the  plaintiff  had  in  the  lands 
to  the  defendant ;  and  the  case  of  Van  Eps  v. 
The  Corporation  of  Schenectady ,  12  Johns., 
442,  was  referred  to  as  substantially  deciding 
the  question.  I  held  that  the  additional  words 
"good  and  sufficient "  directed  only  the  spe- 
cies of  deed  to  be  given,  and  had  no  reference 
to  the  title  to  be  conveyed. 

Here,  the  plaintiff's  covenant  is  to  execute  a 
good  warranty  deed  of  conveyance  of  the  lot ; 
and  if  the  case  of  Gazley  v.  Price  was  correctly 
decided,  it  puts  an  end  to  the  question ;  for 
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no  human  ingenuity  is  capable  of  discriminat- 
ing the  two  cases.  The  case  supposed  to  hold 
a  different  doctrine  is  that  of  Clute  v.  Robin- 
son, in  the  Court  of  Errors  (3-  Johns. ,  595) ; 
and  it  is  true  that  the  then  Ch.  J.,  Kent,  did 
say  that  a  covenant  to  execute  and  deliver  a 
good  and  sufficient  deed  of  a  piece  of  land  did 
not  mean  merely  a  conveyance,  good  in  point 
of  form,  but  an  operative  conveyance ;  one 
that  carried  with  it  a  good  and  sufficient  title 
to  the  lands  to  be  conveyed  ;  and  he  proceeds 
to  say  that  the  appellant  confessed,  in  his  an- 
swer, that  this  was  the  understanding  of  the 
parties,  as  his  title  was  not  then  complete.  In 
the  particular  case,  the  opinion  expressed  was 
perfectly  correct;  but  we  must  remember 
that  this  case  was  on  an  appeal  from  the  Court 
of  Chancery ;  and  I  fully  concur  in  the  propo- 
sition, that  where  a  party  seeks  the  aid  of  a 
court  of  equity  to  enforce  a  specific  execution 
of  an  agreement  for  the  acceptance  of  a  con- 
veyance of  a  *piece  of  land,  under  a  [*133 
covenant  to  execute  a  good  and  sufficient 
deed,  and  to  compel  the  payment  of  the 
money  stipulated  to  be  paid  as  the  considera- 
tion for  the  conveyance,  it  would  be  a  good 
defense  that  the  party  had  no  title.  Whether 
the  same  rule  prevails  at  law  is  the  question. 
The  next  case  relied  on,  and  it  is  a  case  in  this 
court,  is  that  of  Judson  v.  Wass,  11  Johns., 
525.  That  was  an  action  of  assumpsil,  to  re- 
cover damages  for  the  breach  of  an  agreement 
for  the  purchase  of  land.  The  lands  were 
sold  at  auction,  and  the  defendant  became  the 
purchaser  of  some  of  the  lots ;  and  refusing  to 
perfect  the  contract,  the  suit  was  brought. 
One  of  the  conditions  of  sale  was,  that  after 
payment,  or  a  note  given  by  the  purchaser  for 
the  consideration  money,  the  plaintiff  and  his 
wife  should  execute  and  acknowledge  a  deed, 
with  warranty  of  title,  except  as  to  quitrents. 
It  appeared,  on  the  trial,  that  the  lands  sold 
were  under  a  mortgage  to  Douw  Fonda,  exe- 
cuted prior  to  the  sale,  for  $9,000.  It  was 
decided  that  in  every  sale  like  that  there  is  a 
condition  that  the  purchaser  shall  not  be 
bound  to  part  with  his  money,  unless  the 
seller  is  able  to  give  him  a  title,  according  to 
the  terms  of  the  sale ;  that  the  conditions  of 
sale  meant,  not  only  that  the  plaintiff  would 
execute  a  deed  containing  a  covenant  of  war- 
ranty, but  that  he  had  the  power  to  give  a 
deed  which  would  carry  an  indefeasible  title 
to  the  lots ;  that  the  conditions  of  sale  speci- 
fied the  quitrents  as  the  only  incumbrance, 
which  excluded  the  idea  there  were  any  other. 
Now,  the  material  difference  between  the 
case  of  Judson  v.  Wass  and  this  case  is,  that 
the  former  was  assumpsit,  to  recover  the  con- 
sideration money,  and  this  is  an  action  upon 
a  covenant  under  the  hands  and  seals  of  the 
parties.  It  is  perfectly  competent  to  the  de- 
fendant, in  axsumpsit,  to  set  up  a  failure  of 
consideration  as  a  complete  defense.  In  that 
case,  the  lots  sold  were  heavily  incumbered ; 
that  incumbrance  had  not  been  made  known 
to  the  purchaser ;  and  one  of  the  conditions  of 
the  sale  was  that  the  lands  should  be  subject 
only  to  a  quitrent.  There  was,  then  a  fail- 
ure of  consideration  ;  and  in  fact,  a  fraud  on 
the  purchaser,  in  the  representation  of  his  title 
to  the  land.  The  defense  was  perfect,  and 
conformable  to  all  the  decisions  on  the  sub- 
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134*]  ject.  *But  can  the  defendant  set  up, 
in  this  action,  a  failure  of  consideration,  on 
the  ground  that  the  plaintiff  had  not  a  good 
title  to  the  land  contracted  to  he  conveyed  ? 
That  is  the  only  question  presented  by  the 
lirst  plea. 

In  Vrooman  v.  Phelps,  2  Johns.,  177,  it  was 
expressly  decided  that  a  specialty  could  not 
be  invalidated  for  any  other  cause  than  the 
illegality  of  the  consideration.  And  it  is 
there  stated  to  have  been  repeatedly  decided 
that  the  breach  of  a  written  warranty  as  to 
the  quantity  of  the  goods  sold,  made  anteced- 
ently, though  false  and  fraudulent,  and 
though  it  may  have  induced  the  defendant  to 
make  the  purchase,  cannot  be  pleaded  in  dis- 
charge of  a  bond  given  for  the  consideration. 
Subjoined,  in  a  note  to  this  case,  is  the  case  of 
Dorian  v.  Sam-mis,  upon  a  writ  of  error  to  the 
•C.  P.  of  Queens,  in  which  this  court  said 
.there  is  no  case  in  which  a  bond  can  be  set 
aside,  but  where  the  consideration  is  void  in 
law,  or  where  there  is  fraud.  A  mere  failure 
of  consideration  is  no  defense  at  law.  That 
this  doctrine  is  well  founded,  the  case  of 
Collins  v.  Blantem,  2  Wils.,  347,  and  1  Fonb., 
112,  in  the  notes,  fully  show.  Powell  (on 
Cont.,  Vol.  I.,  p.  333)  is  very  full  on  this 
point.  He  says  the  cause  or  consideration  is 
not  inquirable  into,  but  the  party  ought  only 
to  answer  the  deed.  It  is  not  for  me  to  ques- 
tion the  wisdom  of  the  common  law  in  deny- 
ing to  a  party  who  has  entered  into  an  agree- 
ment, under  his  hand  and  seal,  a  right  to  im- 
peach it,  on  the  ground  of  a  want  of  consid- 
eration. It  is  sufficient  that  the  law  is  so. 
The  plea  in  avoidance  of  a  payment  of  the 
money  stipulated  to  be  paid,  in  effect,  says 
that  the  defendant  ought  not  to  pay  it,  be- 
cause the  plaintiff  did  not  own  the  land  on 
the  day  he  agreed  to  convey  it,  nor  has  he 
since  owned  it.  This  is  showing  that  there 
existed  no  consideration,  as  regarded  the  de- 
fendant; for  if  he  paid,  he  would  get  no 
equivalent  for  his  money.  In  all  the  books  of 
precedents,  I  do  not  believe  there  is  such  a 
plea  to  be  found.  One  word  more,  as  to  the 
plaintiff's  covenant  to  execute  a  good  warranty 
deed  of  conveyance  of  the  lot  to  the  defend- 
ant. It  appears  to  me  that  it  is  impossible  to 
torture  tue  expression  to  mean  that  he  will 
give  a  good  title.  It  is  to  be  a  good  warranty 
deed  of  conveyance.  The  word  "good "re- 
fers only  to  the  instrument  of  conveyance  ;  it 
13o*J  *does  not  mean  that  he  will  give  a 
good  warranted  title.  I  am  far  from  suppos- 
ing that  if  the  fact  set  up  in  the  plea  be  true, 
that  the  defendant  is  remediless.  On  the  con- 
trary, no  doubt,  he  would  be  entitled  to  the 
aid  of  the  Court  of  Chancery,  to  protect  him 
from  paying  his  money  for  a  piece  of  land, 
which,  though  the  plaintiff  should  warrant  it 
to  be  his,  yet  he  did  not  own.  All  I  contend 
for  is  that  a  court  of  law  should  not  innovate 
upon  ancient  and  uniformly  settled  principles, 
from  the  notion  that  there  is  a  particular  hard- 
ship or  injustice  in  the  case.  We  must  leave 
parties  to  their  remedies,  according  to  known 
principles.  The  case  of  Van  Ep»  v.  The  Cor- 
poration of  Schenectady  was  an  action  for 
money  had  and  received,  and  the  plaintiff  was 
allowed  to  recover  back  that  part  of  the  con- 
sideration money,  as  to  three  lots,  that  were 


held  adversely  to  the  title  of  the  defendants. 
In^that  action  the  court  adopted  the  principle 
wliich  prevails  in  equity,  that  the  vendee  was 
entitled  to  a  good  title  ;  and  as  he  had  paid  his 
money  upon  a  defective  one,  he  was  entitled 
to  have  it  back.  That  doctrine  is  entirely  in- 
applicable to  a  case  where  the  agreement  is  by 
deed,  and  where  the  extent  of  the  covenant, 
and  its  import  only,  are  in  question. 

2.  The  second  plea  is,  that  the  plaintiff  did 
not,  on  the  1st  of  January,  1818,  tender,  or 
offer  to  execute,  to  the  defendant,  a  good  war- 
ranty deed  of  conveyance  of  the  lot,  nor  has 
he  since  offered  and  tendered,  &c.  The  case 
of  Oazley  v.  Price,  shows  that  the  covenants 
in  this  case  are  dependent.  The  whole  con- 
sideration money  was  to  be  paid  on  that  day  ; 
and  on  the  payment,  the  deed  was  to  be  given; 
the  acts  were  to  be  concurrent.  This  was 
fully  and  clearly  settled,  in  the  case  of  Green 
v.  Reynolds,  2  Johns.,  207,  and  in  Jones  v. 
Gardner,  10  Johns.,  266.  The  same  principle 
was,  also,  adopted  in  Porter  v.  Rose,  12  Johns., 
212. 

Then  the  question  arises,  whether  the  plaint- 
iff, the  vendor,  can  maintain  this  action,  with- 
out an  actual  tender,  or  offer  to  convey.  The 
averment  in  the  declaration  is,  only,  lhat  he 
was  ready  and  willing  to  convey.  In  Green  v. 
Reynolds,  the  court  say,  that  on  such  a  cove- 
nant, the  fair  intent  and  good  sense  of  the  con- 
tract is,  that  the  nmney  is  *not  to  be  [*136 
paid  until  the  deed  is  ready  to  be  delivered  ; 
and  that  the  declaration  was  defective,  in  not 
averring  a  tender  of  the  deed  by  the  plaintiff. 
So,  in  Jones  v.  Gardner,  the  same  principle  is 
repeated.  In  West  v.  Emmons,  5  Johns.,  181, 
Van  Ness,  «/v,  puts  the  decision  on  the  order 
or  precedency  in  which  the  acts  are  to  be 
done.  There,  the  defeudent  was  to  give  a 
deed,  and  the  plaintiff  was  to  execute  a  bond 
and  mortgage  ;  and  he  held  that  an  averment 
of  a  readiness  to  execute  the  bond  and  mort- 
gage was  enough,  because  the  mortgage  would 
be  inefficacious  until  after  the  deed  was  given. 
Sugden  (L.  of  Vend.  162,  163)  lays  down  the 
law  thus  :  that  a  vendor  cannot  bring  an  action 
for  the  purchase  money,  without  having  exe- 
cuted the  conveyance,  or  offered  to  do  so, 
unless  the  purchaser  has  discharged  him  from 
so  doing  :  and  that,  on  the  other  hand,  a  pur- 
chaser cannot  maintain  an  action  for  a  breach 
of  contract,  without  having  tendered  a  con- 
veyance, and  the  purchase  monev.  In  the 
case  of  Philips  v.  Fielding,  2  H.  B1./123, which 
was  a  case  very  .similar  in  its  facts,  it  was 
decided  that  an  actual  conveyance  or  a  tender 
and  refusal  was  essentially  necessary.  Here, 
however,  the  defect  in  the  averment,  instead 
of  being  taken  advantage  of  by  demurrer,  has 
been  pleaded  ;  and  certainly,  the  facts  pleaded 
are  sufficient  to  bar  the  plaintiff's  action,  if* 
well  founded.  There  must  be  judgment  for 
the  defendant,  with  leave  to  the  plaintiff  to 
reply. 

Judgment  for  the  defendant,  accordingly. 

Covenants  dependent  —  Acts  concurrent.  Distin- 
guished—5  Cow. ,511. 

Cited  in— 11  Wend.,  50 ;  1  Den.,  60 ;  3  Den.,  367 ;  8 
N.  Y.,  513 ;  12  Barb.,  508;  17  Barb.,  2«5 ;  22  How.  Pr., 
197 ;  10  Abb.  N.  S.,  495 :  1  Abb.  N.  C.,  92 ;  6  Duer,  250 ; 
2  Hob.,  174 ;  47  Super.,  71 ;  35  Cal.,  6«3 :  105  Mass.,  280. 

Agreements  to  convey  in  fee  simple,  by  warranty 
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deed,  or  by  good  and  sufficient  deed.  Overruled— 9 
NY.,  544;  49  N.  Y.,  487;  14  Barb..  421;  62  Barb., 
591.  . 

Questioned^  N.  Y.,  400. 

Cited  in— 6  Cow.,  22 ;  17  Wend.,  247 ;  6  Paige,  411 ; 
44  N.  Y.,  392  ;  19  Barb.,  642  ;  4  Duer,  93. 

S»eciaMw,  when  and  now  invalidated  or  impeached. 
Cited  in-9  Cow.,  309  ;  8  Wend.,  618  ;  15  Wend.,  518; 
17  Wend.,  379  ;  1  Lans.,  124 ;  10  Barb.,  311 ;  22  Barb.,99. 


137*]  *ROOT,  Administratrix  of  EDWARDS, 

v. 
TAYLOR. 

Action,  by  Administrator— Set-off  of  Debt,  Pur- 
cJmsed  by  Defendant  After  Intestate's  Death, 
not  Allowed. 

In  an  action  brought  by  an  administrator  for  a 
debt  due  to  his  intestate,  the  defendant  cannot  set 
off  a  debt  due  from  the  intestate,  purchased  by  the 
defendant  after  the  death  of  the  intestate. 

Citations— 1  N.  R.  L.,  575,  sess.  36,  ch.  56 ;  2  Johns., 
155,  274 ;  Stat.  Geo.  II.,  ch.  22,  sec.  13 ;  Willes,  264 ;  6 
T.  R.,  57 ;  5  Geo.  II.,  ch.,  30 ;  4  Johns.  Ch.,  13. 

THIS  was  an  action  of  assumpsit,  tried  at 
the  Montgomery  Circuit,  in  Nov.,  1821, 
before  Mr.  Justice  *Platt.  The  declaration 
contained  counts  for  goods  sold  and  delivered, 
the  common  money  counts,  and  on  an  account 
stated.  The  defendant  pleaded  the  general 
issue,  with  notice  of  special  matter  to  be  given 
in  evidence  at  the  trial. 

The  plaintiff  proved  a  debt,  due  from  the 
defendant  to  the  intestate,  amounting,  with 
interest,  to  $427.21.  The  defendant,  under 
the  notice  subjoined  to  the  plea,  offered,  by 
way  of  set-off,  a  promissory  note,  dated 'Apr. 
2,  1818,  signed  by  the  intestate,  and  Hugh 
Sandford,  by  which  they  promised,  jointly 
and  severally,  to  pay  Newman  Baxter,  or 
order,  $500  in  one  year  after  date.  It  was 
proved  that  the  intestate  died  Feb. 9, 1820  ;  and 
that,  on  the  13th  or  14th  day  of  the  same 
month,  a  few  days  after  the  death  of  the 
intestate,  the  defendant  purchased  the  note  of 
Baxter,  who  indorsed  the  same  to  him  for 
$240.  It  was  admitted  at  the  trial,  that  at  the 
time  the  note  was  so  transferred  to  the  defend- 
ant, three  judgments  were  outstanding  against 
the  intestate,  more  than  sufficient  to  cover  all 
his  assets.  The  judge  decided  that  the  set-off 
could  not  be  allowed,  and  directed  the  jury 
that  they  should  find  for  the  plaintiff  for  the 
amount  of  her  demand  ;  and  the  jury,  accord- 
ingly, found  a  verdict  for  the  plaintiff  for 
$427.21. 

A  motion  was  made  for  a  new  trial. 

Mr.  H.  Fifth,  for  the  defendant.  He  cited 
10  Johns.,  366;  Chit,  on  Bills,  96,  254;  Toll.L. 
of  Ex. ,  225  ;  Montagu  on  Set-off,  34,  n. ;  Bul- 
ler  N.  P.,  180. 

Messrs.  Van  Vechten  and  Baldwin,,  contra. 
They  cited  6T.  R.,  57  ;  16  East,  130  ;  1  N.  R. 
L.,  518;  Montagu  on  Set-off,  85,  n. ;  Kilving- 
138*]  ton  v.  Stephenson,  Willes,  *103,  and 
264,  n.-  1  Johns.  Cas.,  52  ;  2  Cai.  Cas.  in  Er., 
312  ;  2  Johns.,  278  ;  12  Johns.,  346. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  Statute  (1  N.  R.  L.,  515,  sess.  36,  ch.  56) 
provides,  that  if  two  or  more  persons,  dealing 
together,  be  indebted  to  each  other,  or  have 
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demands, arising  on  contract  or  credits,against 
ach  other,  and  one  of  them,  or  his  or  her 
ixecutors  or  administrators,  sue  any  one  or 
more  of  the  others,  his  or  their  executors  or 
administrators,  in  any  court,  &c.,  if  the 
defendant  cannot  gainsay  the  deed  or  assump- 
lon,  upon  which  the  suit  is  brought,  it  shall 
be  lawful  for  such  defendant  to  plead  the  gen- 
eral issue,  and  give  notice  in  writing,  with  the 
said  plea,  of  what  such  defendant  will  insist 
upon  at  the  trial,  for  his  or  her  discharge,  and 
to  give  any  such  bond,  bill,  receipt,  account, 
contract,  credit  or  demand,  so  given  notice  of 
in  evidence.  The  Act  then  provides  that  if 
it  shall  appear  that  the  sum  demanded  is  paid, 
the  jury  shall  find  for  the  defendant,  and  he 
shall  recover  his  costs  ;  if  any  part  shall  be 
found  to  be  paid,  then  so  much  shall  be  dis- 
counted, and  the  plaintiff  have  judgment  for 
the  residue.  If  the  plaintiff  is  overpaid,  then 
the  jury  shall  find  for  the  defendant,  and  cer- 
tify the  balance,  whereon  the  defendant  shall 
have  judgment,  unless  the  plaintiff  prosecute 
as  executor  or  administrator;  in  which  case, 
the  sum  so  certified  shall  be  deemed  a  debt  of 
record,  to  be  paid  in  the  course  of  adminis- 
tration. 

Were  the  intestate  and  the  defendant  in- 
debted to  each  other,  or  had  they  demands 
arising  on  contracts  or  credits  against  each 
other  ?  If  they  were  not  indebted  to  each 
or  if  they  had  not  demands  arising  on  con- 
tracts or  credits  against  each  other,  the 
case  is  not  within  the  letter  or  spirit  of  the 
Act.  In  Gordon  v.  Bowne,  2  Johns.,  155, 
this  court  held  that  the  Stat.  of  2  Geo.  II., 
ch.  22,  sec.  13,  which  enacts  that  where  there 
are  mutual  debts  between  the  parties,  they  may 
be  set  off  ;  and  our  Statute,  which  provides, 
that  if  two  or  more  persons,  dealing  together, 
be  indebted  to  each  other,  were  expressions  of 
the  same  import,  and  that  the  English  de- 
cisions upon  the  construction  of  their  Statute, 
are  in  point  as  to  the  construction  of  our  Act. 
In  Kilvington  v.  Stevenson,  in  a  note  in  Willes, 
p.  264,  the  *action  was  assu7npsit,  as  [*  1 39 
executor,  for  goods  of  the  testator.  There 
were  two  pleas,  non  assumpsit  and  a  set-off, 
for  a  debt  due  from  the  testator  to  the  defend- 
ant ;  to  this  there  was  a  demurrer,  and  the 
court  held  the  plea  to  be  clearly  bad  They 
said  this  was  not  an  action  for  goods  that  were 
in  the  defendant's  hands,  at  the  testator's  death, 
in  which  case  he  might  set  off  ;  but  for  goods 
he  has  taken  possession  of  since  his  death  ;  in 
which  case,  to  allow  the  set-off,  would  be  alter- 
ing the  course  of  distribution.  The  decision 
in  this  case  was  approved  of  and  confirmed  by 
Lord  Mansfield,  in  Teyetmeyer  v.  Lumley,  also 
cited  in  the  note  to  Willes,  before  referred  to. 
There  is  another  class  of  cases,  which  will 
more  forcibly  illustrate  the  construction  to  be 
put  on  this  statute.  In  the  case  of  Ogden  v. 
Cowley,  2  Johns.,  274,  the  action  was  by  the 
plaintiffs,  as  assignees,  under  the  Bankrupt 
Law,  against  the  defendant,  as  surviving  in- 
dorser  of  a  promissory  note.  There  was  notice 
of  a  set-off  for  money  lent  to,  and  for  money 
had  and  received  by  the  bankrupt,  before  his 
bankruptcy.  The  defendant  gave  in  evidence 
two  checks  issued  by  the  bankrupt,  and  offered 
to  prove  that  one  of  them,  though  dated  after- 
wards, was,  in  fact,  given  antecedent  to  the 
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act  of  bankruptcy.  The  set-off  was  objected 
to,  unless  it  was  proved  that  the  checks  were 
held  by  the  defendant,  at  or  before  the  8th  of 
October,  1800,  the  day  Olcott  became  a  bank- 
rupt ;  but  no  evidence  of  the  fact  was  given. 
On  this  evidence,  the  judge  directed  a  verdict 
for  the  plaintiffs,  without  allowing  the  set-off  ; 
and,  on  a  motion  for  a  new  trial,  this  courl 
confirmed  the  decision  at  Jfuti  Prius,  and 
adopted  the  principle  settled  by  the  case  of 
Dick*on  v.  Ecans,  6  T.  R. ,  57,  that  it  would 
be  unjust  if  one  person,  who  happened  to  be 
indebted  to  another,  at  the  time  of  his  bank- 
ruptcy, was  permitted,  by  an  intrigue  between 
himself  and  a  third  person,  so  to  change  his 
own  situation,  as  to  diminish  or  totally  destroy 
the  debt  due  to  the  bankrupt.  In  the  case  of 
Dickson  v.  Evans,  Lord  Kenyon  expressed  a 
decided  opinion  that  there  was  no  difference 
in  the  rule  as  to  set-offs,  under  the  Statute  of 
Set-offs  and  the  Statute  5  Geo.  II.,  ch.  30  ;  so 
that  we  may  consider  the  decision  in  Dickson 
v.  Evans  as  applicable  to  the  English  Statute 
14O*]  of  set-off,  and  consequently,  *to  our 
Statute.  In  Dale  v.  Cooke,  4  Johns.  Ch.,  13, 
the  Chancellor  held  it  to  be  an  established  rule 
at  law,  that  if  executors  sue  for  a  debt  created 
to  them  since  the  testator's  death,  the  defend- 
ant cannot  set  off  a  debt  due  to  him  from  the 
testator,  as  it  would  be  altering  the  course  of 
distribution.  My  conclusion  is,  that  this  is  not 
a  case  within  the  Statute  ;  and  the  intestate 
and  the  defendant  never  were  indebted  to  each 
other,  and  had  not  demands  arising  on  con- 
tracts or  credits  against  each  other  ;  and  that 
it  would  be  unjust,  and  against  the  whole 
policy  of  the  Statute,  to  allow  a  set  off  of  a 
debt  acquired  against  the  estate  of  a  deceased 
person,  subsequent  to  his  death. 

Motion  for  a  new  trial  denied. 

Cited  in-5  Wend.,  354;  8  Wend..  531:  21  Wend., 
675  ;  2  Hill,  213  ;  6  N.  Y.,  171,  308  ;  59  N.  Y.,  577  ;  3 
Hun,  724  ;  6  T.  &  C.,  186 ;  Hemp.,  158 ;  66  Ind.,  315 ; 
27  Ind.,  160. 


FIELD  v.  PARK. 

Practice — Service  of  Notice  on  Sunday,  Void. 

Service,  on  a  Sunday,  of  notice,  and  affidavits,  or 
other  papers,  which  are  to  be  the  foundation  of  a 
motion  for  a  rule,  is  irregular  and  void. 

Citations— Act,  sess.  36,  ch.  24.  sec.  5 :  Stat.  29  Car 
II.,  ch.  7,  sec.  6 ;  8  T.  R.,  86 ;  3  East,  155. 

AFTER  the  notice  of  a  motion  in  this  cause, 
and  affidavit  of" the  service  were  read,  the 
counsel  for  the  defendant  raised  a  preliminary 
objection  to  the  regularity  of  the  service  of  the 
notice,  though  more  than  four  days,  exclusive 
of  the  day  of  service,  on  the  ground  of  its 
having  been  made  on  a  Sunday. 

Per  Curiam.  This  point  has  never  before 
been  presented  to  the  court.  We  are,  there- 
fore, entirely  unshackled  by  any  former  de- 
cision ;  and  are  at  liberty  to  adopt  such  rule, 
as  good  order  and  the  spirit  of  the  5th  section 
of  the  Act  for  Suppressing  Immorality  (2  N. 
R.  L.,  195,  sess.  36,  ch.  24)  may  require.  That 
section  forbids  the  service,  on  Sunday,  of  any 
writ,  process,  warrant,  order,  judgment  or 
decree,  in  civil  causes  ;  and  declares  the  service 
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thereof  to  be  void,  and  the  person  executing 
the  same  liable  for  damages  at  the  suit  of  the 
party  aggrieved.  Our  Statute  in  this  respect, 
is  substantially  a  transcript  of  the  Stat.  29  Car. 
II.,  ch.  7,  sec."  6;  and  under  that  Statute,  it 
has  been  decided,  that  a  rule  nisi,  for  an 
attachment  for  non-payment  of  money,  could 
not  be  served  *on  Sunday.  (8  T.  R.,  [*141 
b6.)  In  that  case,  Lord  Kenyon  expressed  an 
anxious  wish  to  preserve,  as  much  as  possible, 
a  strict  attention  to  the  Sabbath.  It  has  been 
held,  also,  that  service  of  a  copy  of  process  on 
a  Sunday,  was  absolutely  void  ;  and  Lord 
Ellenborough  said  it  was  a  matter  of  public 
policy  that  no  proceedings  of  the  nature  de- 
scribed in  the  Statute  should  be  had  on  Sun 
day.  (3  East,  155.)  It  has  also  been  decided 
that  notice  on  a  Sunday  of  a  plea  being  filed 
was  irregular  and  invalid  ;  and  Lord  Ellen- 
borough  observed  :  "  That  all  notices,  on 
which  rules  are  made,  are  process,  in  respect 
to  the  subject  matter,  not  indeed  process  in 
respect  to  the  writ,  but  process  in  respect 
to  the  rule."  It  is,  in  effect,  a  summons 
to  the  opposite  party  to  appear  in  court, 
and  defend  himself  against  a  rule  to  be  ap- 
plied for,  and  may,  therefore,  so  far  be  re- 
garded as  process,  and  consequently  within 
the  general  purview  of  the  Statute. 

It  would  be  highly  unbecoming  to  allow 
persons,  under  all  circumstances,  and  on  any 
part  of  the  Sabbath,  the  right  to  serve  notices 
and  papers  in  the  progress  of  a  suit.  The 
right  to  serve  implies  a  duty  to  receive  them  ; 
and,  with  respect  to  many  persons,  this  might, 
and  probably  would,  violate  their  religious 
feelings  and  principles.  Such  service  must  be 
inhibited  wholly,  or  allowed  under  all  cir- 
cumstances ;  for  it  is  impossible  to  regulate 
the  practice.  We  think  ourselves  required 
by  the  Statute,  and  the  moral  and  religious 
sense  of  the  community,  to  say  that  no  notice, 
which  is  to  be  the  foundation  of  a  rule,  can 
be  served  on  a  Sunday,  and  we,  therefore, 
deny  the  motion. 

Motion  denied. 

Cited  in— 8  Cow.,  28 ;  1  Den.,  206 :  8  Barb.,  386 ;  3% 
Barb.,  569 ;  21  How.  Pr.,  166 ;  20  Minn.,  521. 


*FREAR  «.  EVERTSON.     [*142 

Assignment  of  Debt—  Action  by  Assignor  for 
Benefit  of  Assignee  —  Plaintiff  Incompetent 
Witness,  to  Prove  Set-off—  Party  to  Record 
Can  Only  be  Witness  by  Consent. 

Where  the  plaintiff  had,  previous  to  the  suit, 
assigned  his  interest  in  the  debt,  or  chose  in  action, 
of  which  the  defendant  had  notice,  evidence  of 
confessions,  subsequently  made  by  him,  as  to  the 
demands  of  the  defendant  against  him,  which  might 
impair  the  interest  so  assigned,  or  prejudice  the 
rights  of  the  assignee,  for  whose  benent  the  suit 
was  prosecuted,  is  inadmissible. 

Nor  can  the  plaintiff  be  a  witness  for  the  defend- 
ant, to  prove  the  set-off,  or  demand  of  the  defend- 
ant in  such  a  case. 

A  party  to  the  record  cannot  be  a  witness,  unless 
by  consent  of  the  real  parties  in  interest. 

Citation—  7  T.  R.,  663. 


was  an  action  of  assumpsit,  tried  at 
-L     the  Dutchess  Circuit,  in  Apr.,  1821.     The 
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declaration  contained  the  common  counts  for 
goods  sold  and  delivered,  money  paid,  &c. 
Plea,  non-assumpsit,  with  notice  of  a  set-off, 
and  of  special  matter  to  be  given  in  evidence 
at  the  trial. 

At  the  trial,  the  plaintiff  proved  his  demand 
against  the  defendant,  for  goods  sold  and  de- 
livered to  the  defendant,  amounting  to  $350.99. 
The  defendant  then  offered  to  set  off  his  de- 
mand against  the  plaintiff,  pursuant  to  the 
notice  annexed  to  his  plea,  and  produced  a  bill 
of  the  particulars,  a  copy  of  which  had  been 
served  on  the  plaintiff.  He  then  called  a  wit- 
ness to  prove  that  the  plaintiff,  since  the  com- 
mencement of  the  present  suit,  had  admitted 
and  confessed  that  the  items  of  the  account, 
offered  as  a  set-off  by  the  defendant,  were  due 
to  him  from  the  plaintiff,  as  stated  in  the  bill 
of  particulars.  The  counsel  for  the  plaintiff 
objected  to  the  evidence,  and  to  the  admission 
of  any  confession  from  the  plaintiff,  on  the 
ground  that  he  had  previously  assigned  his 
demand  against  the  defendant.  An  assignment 
by  deed  was  produced  and  proved,  executed 
by  the  plaintiff,  Frear,  to  one  A.  G.  Thomp- 
son, dated  May  29,  1819,  assigning  to  him, 
among  other  things,  his  claims  and  demands 
against  the  defendant,  as  security  for  a  debt 
due  from  the  plaintiff,  Frear,  to  the  said 
Thompson,  who,  after  paying  and  satisfying 
the  principal  and  interest  due  to  him,  out  of 
the  moneys  to  be  collected  by  him  from  the 
debts  so  assigned,  was  to  return  the  books  of 
accounts,  &c. ,  to  the  plaintiff,  Frear,  and  the 
assignment  thereupon  to  be  void.  Notice  of 
this  assignment  was  given  to  the  defendant, 
Evertson,  soon  after  it  was  made.  It  was  ad- 
mitted that  the  demand  of  Thompson  had  not 
been  satisfied,  and  that  the  present  suit  was 
brought  by  him,  and  prosecuted  for  his  bene- 
fit. The  judge  overruled  the  evidence  of  the 
admission  and  confession  of  the  plaintiff. 
1 43*]  *The  defendant  then  offered  to  call 
the  plaintiff  to  prove  the  account  of  the  de- 
fendant, and  that  the  same  was  due  before  the 
assignment  was  made,  and  before  this  suit  was 
commenced;  but  the  judge  rejected  the  witness, 

A  verdict  was  taken  for  the  amount  of  the 
plaintiff's  account,  being  $350. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  J.  Tallmadge,  for  the  defendant.  He 
cited  Peake  Ev..  149,  154,  156,  162  ;  1  Phil. 
Ev.,  57  ;  Steel  v.  Phcunix  Ins.  Co.,  3  Binn.,  306; 
M'Clenachan  v.  Scott,  2  Ball.,  172,  n.;  M'Ewen 
v.  Gibbs,  4  Dall.,  137;  Dunn  v. 


Lessee,  6  Binn.,  178;  2  Bay.,  93;  Nordenv. 
Williamson,  1  Taunt. ,  378  ;  Gilpin  v.  Vincent, 
9  Johns.,  219;  Stockham  v.  Jones,  10  Johns., 
21,  22;  Bauerman  v.  Radenius,  7  T.  R.,  663. 
Mr.  Oakley,  contra.  He  cited  Phcenix  v. 
Ingraham,  5  Johns.,  417-426  ;  Jackson  v. 
en,  4  Johns.,  140. 


Per  Curiam.  The  questions  in  this  case 
are  :  1.  Whether  the  admissions  of  the  plaint- 
iff, after  he  had  assigned  his  interest  to  an- 
other, could  be  given  in  evidence  for  the 
defendant,  who  had  notice  of  the  assignment. 
2.  Whether  the  plaintiff  could  be  a  witness 
for  the  defendant,  when  objected  to  by  the 
plaintiff's  counsel,  after  proving  the  assign- 
ment and  notice. 
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The  judge,  at  the  trial,  excluded  the  evi- 
dence, and  rejected  the  witness  ;  and  we  see 
no  ground  to  doubt  the  correctness  of  his 
decision.  Having  assigned  his  interest  in  the 
chose  in  action,  Frear  could  not  impair  that 
interest  by  any  confessions  made  by  him  to 
the  prejudice  of  his  assignee.  As  to  his  being 
a  witness,  that  he  was  a  party  to  the  record 
was  enough  to  exclude  him,  unless  by  consent 
of  the  real  parties  in  interest.  But  F.  was  not 
merely  a  nominal  plaintiff.  According  to  the 
terms  of  the  assignment,  there  was  contingent 
resulting  benefit  to  him.  The  case  of  Bauer- 
man *v. Radenius,  1  T.R,  663,  is  clearly  [*144 
distinguishable  from  the  present  case.  The 
plaintiff  must  have  judgment. 

Judgment  for  the  plaintiff. 

Cited  in— 9  Cow.,  319;  19  Wend.,  355;  3  N.  Y-,  491 ; 
3  Barb.,  156;  Olcott,  488. 


CHAMBERLAIN  v.  GORHAM. 

Evidence  of  Loss  of  Instrument,  to  Admit  Parol 
Proof  of  Contents — Party  in  Interest.  Compe- 
tent Witness — Assignment  of  Non-negotiable 
Note — Subject  to  What  Equities — Notice  with. 
Plea  of  General  Issue — How  Particular. 

A  party  in  interest  may  be  a  witness  to  prove  to 
the  court  the  loss  of  the  note,  or  instrument,  on 
which  the  suit  is  brought,  in  order  to  introduce 
parol  proof  to  the  jury  of  the  contents  of  such 
note,  or  instrument. 

Where  a  note  is  not  negotiable,  the  assignee  takes 
it,  subject  to  all  the  equity  existing  between  the 
original  parties  at  the  time  of  the  assignment. 

A  notice  accompanying  a  plea  of  the  general 
issue,  ought  to  be  so  particular  as  to  enable  the 
plaintiff  to  come  prepared  to  meet  the  facts  stated 
in  such  notice. 

Citation— 16  Johns.,  193. 

TN   ERROR,    to  the    Court  of    C.   P.   of 
-L  Seneca  Co. 

Gorham  brought  an  action  of  assumpsit 
against  Chamberlain,  in  the  court  below,  and 
declared  on  a  promissory  note  made  by  the 
defendant  (C.)  to  the  plaintiff  (G.),  for  $100, 
payable  in  four  years  after  date.  The  note 
was  not  made  payable  to  order,  or  negotiable. 
The  declaration  averred  a  loss  of  the  note, 
and  contained  the  usual  money  counts. 

At  the  trial,  Jacob  Fagleman  was  called  as 
a  witness  for  the  plaintiff,  and  testified  that  he 
was  the  party  beneficially  interested  in  the 
note,  which  he  received  of  Anthony  Snyder, 
for  a  horse ;  that  it  was  dated  Nov.  9,  1816, 
for  $100,  payable  three  years  after  date  to  the 
plaintiff,  Gorham.  The  plaintiff  then  called 
A.  Snyder  as  a  witness,  who  testified  that  the 
note  in  question,  with  others,  was  given  by 
the  defendant  to  the  plaintiff,  as  part  of  the 
consideration  money,  on  the  sale  and  convey- 
ance of  land,  and  was  dated  Nov.  9,  1816,  for 
$100,  payable  to  the  plaintiff,  but  not  nego- 
tiable, three  years  after  date.  That  the  note 
was  assigned  to  him  soon  after  it  was  made, 
and  that  he  gave  notice  of  the  transfer  to  the 
defendant  in  Dec.,  1816,  and  in  Jan.,  1817, 
forbade  him  to  pay  the  note  to  any  other  per- 
son. That  soon  after  such  notice,  the  witness 
transferred  and  delivered  the  note  to  Jacob 
Fagleman,  in  payment  for  a  horse.  The 
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defendant  objected  to  the  evidence,  on  the 
ground  that  the  note,  the  existence  of  which 
was  proved,  varied  from  the  one  described  in 
the  plaintiff's  declaration,  as  having  been  lost. 
145*]  *But  the  court  decided  that  the  evi- 
dence was  admissible,  under  the  money  counts. 

The  defendant  then  offered  to  prove,  by 
way  of  defense,  that  when  he  gave  the  note 
in  question  (which  was  for  the  price  of  land 
bought  of  the  plaintiff),  the  plaintiff  gave  him 
a  covenant,  that  if  there  should  appear  to  be 
any  judgments  or  liens  on  the  land,  the  de- 
fendant might  pay  the  amount  of  such  incum- 
brances,  and  that  such  payments  should  oper- 
ate to  discharge  and  satisfy  the  note  ;  and 
that,  in  fact,  there  were  such  judgments  which 
bound  the  land  ;  and  that  he  had  been  obliged 
to  pay.  and  had  paid,  more  than  the  amount 
of  the  note  to  redeem  the  land. 

The  plaintiff  objected  to  this  evidence  :  1. 
Because  it  could  be  no  defense  against  the 
assignee,  who  was  the  real  plaintiff,  and  who 
had  given  notice  of  the  assignment,  &c.  2. 
Because  the  evidence  was  not  admissible  under 
the  notice  subjoined  to  the  plea  of  the  general 
issue,  which  was,  in  general  terms,  that  the 
defendant  would  prove  that  there  were  divers 
judgments,  at  the  time  of  the  sale  of  the  land, 
&c.,  outstanding  against  the  plaintiff,  which 
were  a  lien  on  the  land,  &c. ;  and  which  the 
defendant  was  obliged  to  pay,  and  did  pay, 
in  order  to  prevent  a  sale  of  the  premises,  &c. ; 
but  without  specifying  any  particular  judg- 
ment, so  as  to  enable  the  plaintiff  to  know  in 
whose  favor,  at  what  time,  and  in  what  court, 
such  judgments  were  obtained,  so  as  to  enable 
him  to  be  prepared  to  prove  that  they  were 
fraudulent,  and  had  been  reversed,  or  other- 
wise satisfied  and  vacated. 

The  court  decided  that  the  notice  was  defect- 
ive for  want  of  such  specification  ;  and  the 
evidence  was  accordingly  rejected.  The  jury 
found  a  verdict  for  the  plaintiff  for  the  amount 
of  the  note,  on  which  the  court  rendered  judg- 
ment. 

On  the  return  to  the  writ  of  error,  the  cause 
was  submitted  to  the  court  without  argument. 

Per  Curium.  There  is  no  doubt  that  the 
party  in  interest  may  be  allowed  to  testify  to 
the  court,  upon  the  preliminary  point,  as  to 
14rO*J  the  loss  of  the  note  or  instrument,  *in 
order  to  introduce  to  the  jury  parol  evidence 
of  its  contents.  (Jackson  v.  tner,  16  Johns., 
193.) 

The  defense  set  up  by  the  defendant,  if 
proved,  would  undoubtedly  be  valid,  notwith- 
standing the  assignment  of  the  note  and  notice 
of  such  assignment ;  for  the  note  not  being 
negotiable,  the  assignee  must  take  it  subject  to 
all  the  equity  existing  at  the  time  of  the  assign- 
ment and  notice  ;  and  here,  the  equity  or 
ground  of  defense  was  coeval  with  the  date 
of  the  note.  But  the  notice  accompanying 
the  plea  was  defective,  for  the  reasons  stated 
in  the  court  below  ;  and  the  judgment  must, 
therefore,  be  affirmed. 

Judgment  affirmed. 

Reversed— 20  Johns.,  746. 

Cited  in— 5  Cow.,  126;  24  Wend.,  483;  26  Wend., 
392 ;  9  Barb.,  218  ;  42  Barb.,  36 ;  3  Abb.  Pr.,  95  :  2  Letr 
Obs.,  39 ;  10  Leg.  Obs.,  59. 
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AMES,  Impleaded  with  ALLEN. 

Bill  of  Exchange  —  When  Drawer  Entitled  to 
Notice  —  Open  Account  between  Drawer  and 
Drawee  —  What  Sufficient  Notice  —  Bill  Pay- 
able at  Sight,  or  Certain  Number  of  Days  after 
Sight  —  Due  Diligence. 

Where  there  are  any  funds  of  the  drawer  in  the 
hands  of  the  drawee,  or  if,  at  the  time  the  bill  is 
drawn,  there  are  circunistauces  sufficient  to  induce 
a  reasonable  expectation  that  the  bill  will  be  ac- 
cepted, or  paid,  the  drawer  is  entitled  to  notice  of 
its  dishonor,  and  to  due  diligence  in  the  present- 
ment of  it. 

As,  where  there  were  dealings,  and  an  open  ac- 
count between  the  drawer  and  the  drawee,  and  the 
latter  had  received  considerable  shipments  of  cot- 
ton from  the  drawer,  and  accepted  previous  bills, 
but  on  account  of  a  fall  in  the  price  of  the  cotton, 
its  value  was  not  equal  to  the  amount  of  the  ac- 
cepted bills,  and  the  last  bill  drawn  was,  therefore, 
protested  for  want  of  funds.  Held  that  the  drawer 
was  entitled  to  notice  ;  and  notice,  sent  by  mail  the 
next  day  after  protest,  was  sufficient. 

Where  a  bill  is  drawn  payable  at  sight,  or  a  certain 
number  of  days  after  sight,  there  is  no  fixed  rule 
for  its  presentment  ;  but  the  holder  is  bound  to  use 
due  diligence,  and  put  the  bill  into  circulation. 

Citations—  1  T.  R.,  405  ;  4  Maule  &  S.,  229  ;  4  Cranch, 
153;  5  Johns.,  375:  4  Johns.,  144;  3  Johns.,  202;  2  H. 
Bl.,  565  ;  Postl.  Diet.,  tit.  Bills  of  Exchange. 


was  an  action  of  assumpsil,  on  a  bill  of 
J.  exchange  drawn  by  the  defendants,  mer- 
chants in  Augusta,  in  the  State  of  Ga.,  Mar.  6, 
1819,  upon  Townsend  &  White,  merchants,  in 
the  City  of  N.  Y.,for  $500,  payable  sixty  days 
after  sight,  to  Starr  &  Ross,  or  order,  by  whom 
it  was  indorsed  to  the  plaintiff.  The  cause 
was  tried  at  the  N.  Y.  sittings,  in  June,  1821, 
before  the'  Chief  Justice.  The  bill  was  pre- 
sented for  acceptance  May  20,  1819,  and  notice 
of  non-acceptance  sent,  by  mail,  on  the  next 
day,  to  the  drawers,  by  a  notary,  directed  to 
them  at  Augusta,  in  Ga.  July  22,  1819,  the 
same  notary  presented  the  bill  to  the  drawers 
for  payment,  which  they  refused,  alleging  the 
want  of  funds.  Notice  of  non-payment  was 
sent  through  the  postoflice,  two  or  three  days 
afterwards,  ^addressed  to  the  defend-  [*147 
ants,  at  Savannah,  in  Ga. 

Townsend,  one  of  the  drawees,  who  was  a 
witness  for  the  plaintiff,  testified  that  May  20, 
1819,  the  drawees  had  no  funds  in  their  hands 
belonging  to  the  defendants,  and  had  then 
accepted  drafts  to  the  amount  of  $3,000  or 
$4,000  more  than  they  had  funds  of  the  de- 
fendants, and  that  this  was  the  last  bill  drawn 
by  them.  That  the  want  of  funds  proceeded 
from  a  fall  in  the  price  of  cotton  shipped  by 
the  defendants  to  T.  &  W.  ;  that,  by  an  agree- 
ment between  them,  the  defendants  were  au- 
thorized to  make  purchases  of  cotton,  on  the 
joint  account  of  themselves  and  T.  &  W.,  and 
to  draw  on  T.  &  W.  for  the  amount.  That, 
Apr.  26,  1819,  T.  &  W.  stopped  payment. 
That  after  Mar.  6,  and  before  the  failure  of  T. 
&  W.,  they  had  received  a  considerable  amount 
of  cotton  from  the  defendants,  but  had  accepted 


NOTE.— Negotiable  paper—  When  drawer  of  Mil  nf 
exchange  entitled  to  notice.  Compare  Hoffman  v. 
Smith,  1  Cai.,  157,  note;  Fenwrick  v.  Sears,  1  Cranch, 
259,  note  Law.  ed. 

Bill  fjayable  at  sight— Delay  in  presenting.  Com- 
pare Conroy  v.  Warren,  3  Johns.  Cos.,  259,  note; 
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the  bills  of  the  defendants  to  a  larger  amount 
than  the  value  of  the  cotton  so  shipped,  and 
the  difference  was  owing  to  a  loss  on  the  cot- 
ton shipped  ;  that,  if  the  defendants  were  to 
pay  all  the  bills,  T.  &  W.  would  owe  them 
$5,000  or  $6,000  ;  but  if  T.  &  W.  were  to  take 
up  all  the  bills,  the  drawees  would  owe  them 
$3,000  or  $4,000.  It  was  proved  that  the  mail, 
which  left  Augusta  about  Mar.  10,  was  lost ; 
and  that  the  mail  goes  from  that  place  to  N. 
Y.,in  ten  days,  and  leaves  the  former  place 
three  times  a  week.  That  where  bills  are  re- 
mitted by  merchants,  it  is  the  usual  course  to 
send  the  bill  by  one  mail,  and  to  advise  by  the 
next. 

A  verdict  was  taken  for  the  plaintiff  for 
$572.  subject  to  the  opinion  of  the  court  on  a 
case,  as  above  stated. 

Messrs.  A.  TaUmadge  and  P.  Ruggles,  for  the 
plaintiff,  contended  : 

1.  That  the  bill,  having  been  duly  presented, 
and  protested  for  non-acceptance,  and  notice 
thereof  given,  the  action  might  be  maintained, 
without  showing  a  presentment  for  payment. 
A  notice  of  non  acceptance  is  required  to  en- 
able the  drawer  to  draw  his  funds  out  of  the 
148*1  hands  of  the  *drawee.    There  is,  then, 
no  reason  for  requiring  a  notice  of  non-pay- 
ment. 

2.  That  there  was  due  notice  of  the  non- 
acceptance   of   the  bill,  at   least,  prirna  facie 
(Miller  v.  Hackley,  5  Johns.,  375) ;  and  it  was 
not  necessary  for  the  plaintiff  to  aver  or  prove 
a  protest  for  non  pavment.  (Mason  v.  Franklin, 

3  Johns.,  202  ;    Weldon  v.  Buck,  4  Johns.,  144  ; 
5  Johns.,  375.) 

Messru.  Buckley  and  Slosson,  contra  : 
1.  We  admit  the  general  rule,  that  where  a 
drawer  has  no  funds  whatever  in  the  hands  of 
the  drawee,  he  is  not  entitled  to  notice  of  the 
dishonor  of  his  bill.  The  rule  was  first  laid 
down  in  the  case  of  Bickerdike  v.  Bollmar,  1 
T.  R.,  405,  that  a  want  of  effects  would  ex- 
cuse a  want  of  notice.  But  the  English  judges 
have  since  expressed  their  regret  that  the  strict 
general  rule  was  departed  from  in  that  case  ; 
and  it  has  been  frequently  decided  since,  that 
where  there  are  dealings  between  the  parties, 
and  there  is  a  fluctuating  balance  between 
them,  or  the  drawer  has  reason  to  believe  that 
he  has,  at  the  time,  or  that  there  will  be,  funds 
in  the  hands  of  the  drawee  when  the  bill  be- 
comes due,  he  is  entitled  to  notice  of  the  dis- 
honor of  his  bill.  (Legge  v.  Thorpe,  12  East, 
171;  2  Campb.,  503;  3  Campb.,  217,  334; 
Brown  v.  Maffy,  15  East,  216  ;  Ruckerv.  Hiller, 
16  East,  43.)  And  the  principle  of  these  de- 
cisions has  been  fully  recognized  by  the  Su- 
preme Court  of  the  U.  S.,  in  the  case  of  French 
v.  TJie  Bank  of  Columbia,  4  Cr.,  141.  Here, 
there  had  been  extensive  dealings  between  the 
drawers  and  drawees,  and  an  open  account. 
The  drawees  went  on  accepting  and  paying 
bills  down  to  Apr.  25,  1819  ;  and  it  was  owing 
merely  to  the  fall  in  the  price  of  the  cotton 
that  the  effects  were  not  sufficient  to  pay  the 
bill  in  question.  There  is  not.  then,  the  least 
ground  to  excuse  a  want  of  diligence,  for  want 
of  funds.  But  Gh.  J.  Marshall,  in  the  case  in 

4  Cr. ,  puts  it  on  the  ground  of  fraud  in  the 
drawer,  in  drawing  bills,  when  he  knows  that 
he  has  not  any  funds  at  all  in  the  hands  of  the 
drawee.     And  in  Claridge  v.  Dalton,  4  Maule 
JOHNS.  REP.,  20. 


&  S.,  226,  230,  the  ru}e\nBicfcerdike*v.  [*149 
Bollmar  is  again  mentioned,  with  regret,  and 
confined  to  the  case  where  the  bill  is  drawn 
without  any  funds  in  the  hands  of  the  drawee, 
or  any  reasonable  expectation  that,  in  the 
ordinary  course  of  business,  it  would  be  ac- 
cepted and  paid. 

2.  Then,  was  the  bill  presented  in  a  reason- 
able time  ?  The  law  on  this  subject  is  clearly 
laid  down  in  the  case  of  Mtiilimanv.  D'Eguino, 
2  H.  Bl.,  565.  Ch.  J.  Eyre  says :  "  What  is 
reasonable  time  must  depend  on  the  particular 
circumstances  of  the  case  ;  and  it  must  always 
be  for  the  jury  to  determine  whether  any 
laches  is  imputable  to  the  plaintiff."  Buller, 
J.,  says,  the  only  rule  that  he  knew  of,  ap- 
plicable to  all  cases,  was  that  due  diligence 
must  be  used.  And  that  as  to  laches,  in  re- 
gard to  bills  payable  at  sight,  or  a  certain  time 
after  sight,  there  was  a  further  rule,  namely: 
that  the  bill  ought  to  be  put  into  circulation. 
That  as  to  notice,  it  was  clearly  sufficient  to 
send  it  by  the  ordinary  mode  of  conveyance. 
These  rules  have  been  frequently  recognized. 
If  the  parties  live  in  the  same  place,  the  bill 
ought  to  be  presented  the  same  day.  If  the 
parties  entitled  to  notice  live  in  another  place, 
or  abroad,  it  ought  to  be  sent  by  the  next  or 
earliest  conveyance.  j(2  Taunt.,  287  ;  2  Campb., 
537  ;  16  East,  248  ;  7  Taunt.,  159,  397  ;  Chit, 
on  Bills,  200,  201  ;  Bayley  on  Bills,  65  ;  Kyd 
on  Bills,  117.)  Admitting  that  one  mail  was 
lost,  yet  the  bill  ought  to  have  been  sent  by 
the  next,  or  put  into  circulation  the  very  first 
opportunity.  There  is  no  evidence  that  the 
bill  was  negotiated  in  due  season  ;  nor  is  the 
delay  sufficiently  accounted  for. 

SPENCEK,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  questions  in  this  case  are,  1.  Whether 
the  bill  was  transmitted  in  due  time ;  and,  2. 
Whether  the  want  of  funds  in  the  hands  of 
the  drawees,  will  excuse  the  delay  in  present- 
ing the  bill,  or  the  irregularity  in  the  notice  of 
the  non-payment  of  it. 

I  am  entirely  satisfied  that  there  is  no  founda- 
tion for  saying  the  defendants  are  precluded 
from  setting  up  laches,  because  they  had  no 
right  to  draw  the  bill.  The  case  of  'Bickerdike 
v.  Bollmar,  1  T.  R. ,  405,  is  considered  the 
*first  case  deciding  that  notice  to  the  [*15O 
drawer  of  the  dishonor  of  the  bill  was  unnec- 
essary ;  and  in  that  case  the  drawer  had  no 
funds,  and  knew  he  had  none,  in  the  hands  of 
the  drawee.  The  drawing  the  bill  was  con- 
sidered a  fraud,  and  it  was  held  that  he  was 
not  entitled  to  notice,  and  could  not  be  injured 
by  the  want  of  it.  It  has,  however,  since  that 
case,  repeatedly  been  decided  that  where  there 
are  any  funds  in  the  hands  of  the  drawee,  so 
that  the  drawee  has  a  right  to  expect  the  bill 
will  be  paid,  or  where  there  are  not  any  funds, 
yet  if  the  bill  was  drawn  under  such  circum- 
stances as  induced  the  drawer  to  entertain  a 
reasonable  expectation  that  the  bill  would  be 
accepted  and  paid,  the  person  so  drawing  it  is 
entitled  to  notice  ;  and  a  fortiori,  he  is  entitled 
to  have  the  bill  duly  presented.  The  rule  is 
correctly  laid  down  in  Claridge  v.  Dalton,  4 
Maule  &  S.,  229,  by  Lord  Ellenborough.  The 
principle  which  has  been  stated  is  very  ably 
supported  by  Ch.  J.  Marshall,  in  French  v. 
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The  Bank  of  Columbia,  4  Cr.,  153,  where  the 
principal  authorities  are  reviewed.  There  is 
nothing  more  important,  than  that,  in  questions 
of  a  general  mercantile  nature,  there  should  be 
n  uniformity  of  decision  ;  and  although  the 
justice  and  equity  of  this  rule  may  not,  in 
some  cases,  be  perceived,  where  the  payee  has 
purchased  a  bill,  and  it  is  drawn  in  good  faith, 
and  no  conceivable  loss  has  happened  by  the 
want  of  notice  ;  yet,  as  there  may  be  cases 
where,  though  there  were  no  funds  in  the 
hands  of  the  drawee,  the  drawer  may  be  in- 
jured by  the  want  of  notice,  it  is  better  that 
the  rule  on  the  subject  should  be  general  and 
uniform  throughout  the  mercantile  world. 

In  the  case  of  Miller  v.  Hackley,  5  Johns., 
375  ;  Weldon  v.  Buck,  4  Johns. ,  144,  and  Mason 
v.  Franklin,  3  Johns.,  202,  it  was  decided 
that  if  a  bill  was  presented  for  acceptance, 
and  the  drawee  refused  to  accept  it,  and  notice 
thereof  was  duly  given,  a  demand  of  payment, 
and  notice  of  a  refusal  to  pay,  was  unneces- 
sary, because  the  drawer  was  fixed  already.  _ 

2.  The  only  remaining  question,  then,  is, 
whether  there  was  laches  in  presenting  the 
bill  for  acceptance ;  for  there  is  no  doubt  that 
1 5  l*]*regular  notice  was  given  of  the  refusal 
to  accept  the  bill,  the  day  subsequent  to  the 
demand.  I  do  not  find,  that  where  a  bill  of 
exchange  has  been  drawn  payable  at  sight,  or 
any  specified  number  of  days  after  sight,  that 
there  is  any  definite  or  fixed  rule  when  the 
bill  shall  be  presented  for  acceptance,  other 
than  this,  that  due  diligence  must  be  used. 
And  it  is  certain,  that  with  respect  to  such 
bills,  and  particularly  where  they  are  negoti- 
ated by  the  payee,  there  is  much  more  latitude, 
as  to  the  time  of  presentment,  than  where  the 
bill  has  a  fixed  period  of  payment.  In  the 
case  of  Muiliman  v.  D'Eguino,  2  H.  Bl.,  565, 
which  is  a  very  leading  case  on  this  subject,  the 
judges  felt  the  difficulty  of  saying  at  what 
time  such  a  bill  should  be  presented  for  pay- 
ment. Ch.  J.  Eyre  observed  that  the  courts 
had  been  very  cautious  in  fixing  any  time  for 
an  inland  bill,  payable  at  a  certain  period  after 
sight,  to  be  presented  for  acceptance.  He 
says,  that  if,  instead  of  drawing  their  foreign 
bills  payable  at  usances,  in  the  old  way,  mer- 
chants chose,  for  their  own  convenience,  to 
draw  them  in  this  manner,  and  to  make  the  time 
commence  when  the  holder  pleases,  he  did  not 
see  how  the  courts  could  lay  down  any  precise 
rule  on  the  subject.  But  he  thought  the  holder 
was  bound  to  present  the  bill  in  a  reasonable 
time,  in  order  that  the  period  might  commence 
from  which  the  payment  was  to  take  place;  and 
that  what  was  reasonable  time  must  depend  on 
the  particular  circumstances  of  the  case.  Bul- 
ler,  J.,  says  that  bethought  a  rule  might,  thus 
far,  be  laid  down  as  to  laches,  with  regard  to 
bills  payable  at  sight,  or  a  certain  time  after 
sight,  namely  :  that  they  ought  to  be  put  in 
circulation.  If  they  are  circulated,  he  said, 
the  parties  are  known  to  the  world,  and  their 
credit  is  looked  to ;  and  if  a  bill,  drawn  at 
three  days'  sight,  was  kept  out  in  that  way  for 
a  year,  he  could  not  say  there  would  be  laches; 
but  further  than  that,  no  rule  could  be  laid 
down.  Heath,  J.,  observed  that  no  rule  could 
be  laid  down  as  to  the  time  for  presenting 
bills,  payable  at  sight,  or  a  given  time  after  ; 
that  in  the  French  ordinance  of  1673  (Post- 
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lethwaite's  Diet.,  tit.  Bills  of  Exchange),  it  is 
said  that  a  bill,  payable  at  sight,  or  at  will,  is 
the  same  thing,  and  that  this  agreed  with 
Marius. 

*Now,  here,  the  bill  was  put  in  cir-  [*152 
culation  by  Ross  &  Starr  ;  and  although  it  is 
probable  that  the  first  of  exchange  was  lost,  by 
the  loss  of  the  mail,  we  are  not  authorized  to 
consider  that  as  a  fact  in  the  case  ;  but  I  can- 
not say  that  upon  such  a  bill  there  has  been 
laches.  We  perceive  how  extremely  cautious 
the  judges  were,  in  the  case  cited  in  laying 
down  any  rule.  The  evident  inclination  of 
their  minds  was,  that  when  the  payee  put  the 
bill  in  circulation,  the  subsequent  holder  was 
not  bound  to  any  strict  presentment.  The 
drawers  of  the  bill  evidently  did  not  mean  to 
limit  the  time  of  presentment,  by  making  the 
bill  payable  at  sixty  days  after  sight.  They 
meant  to  give  a  latitude,  as  to  time,  to  the 
holder  ;  and  my  conclusion  is,  that  there  is  not 
such  laches  as  will  discharge  the  drawers. 

Judgment  for  the  plaintiff. 

Cited  in-20  Johns.,  178 ;  7  Cow.,  711;  1  Wend.,  327  ; 
10  Wend.,  307  :  20  Wend.,  195 ;  7  Lans.,  375  ;  28  Barb., 
622 ;  12  Abb.  Pr.,  141 ;  1  Hall,  81 ;  5  Rob.,  594 ;  2  Hilt., 
275 ;  10  Pet.,  577. 


*ANDRUS  v.  WARING  ETAL.  [*153 

Action  on  Bond  Given  to  Sheriff  by  Deputy — 
Pleading — After  Joint  Plea,  One  Defendant 
.Cannot  Sever — Discharge  under  Insolvent  Act, 
not  Good  Plea  in  Bar. 

To  a  declaration  in  debt,  on  the  penalty  of  a  bond, 
executed  to  the  plaintiff,  as  sheriff,  conditioned 
that  W.  shall  well  and  duly  perform  the  office  of  a 
deputy-sheriff,  &c.,  and  render  a  just  and  true  ac- 
count of  all  business  that  shall  come  to  his  hands, 
&c.,  non  damniflcatus  is  not  a  good  plea  :  but  if  it 
were,  the  defendant,  after  pleading'  such  a  plea, 
cannot  rejoin,  confessing  and  avoiding  the  action, 
for  that  would  be  a  departure,  and  the  rejoinder 
would  be  bad,  on  general  demurrer. 

A  rejoinder,  in  answer  to  a  breach  assigned  in  the 
replication,  of  negligence  in  W.,  the  deputy,  in  the 
execution  of  process,  &c.,  delivered  to  him,  that  he 
was  removed  by  the  plaintiff  from  his  office  of 
deputy,  without  alleging  that  such  discharge  was 
under  seal,  is  bad. 

So,  where  the  breach  assigned  in  the  replication 
was,  that  the  deputy,  on  the  arrest  of  a  defendant 
on  mesne  process,  took  a  bail-bond,  and  that  no  ap- 
pearance was  entered,  or  special  bail  filed,  and  that 
the  bail  to  the  arrest  was  insolvent,  and  wholly  in- 
sufficient, by  reason  whereof,  the  plaintiff  was 
obliged  to  pay,  &c.;  a  rejoinder,  that  the  bail  to  the 
arrest  had,  at  the  time,  sufficient  in  the  county,  to 
answer,  and  was  good  and  responsible,  is  bad  ;  for 
nothing  can  be  a  performance  of  the  condition  of 
the  bail-bond,  but  putting  in  and  prefecting  special 
bail.  And  if  the  plaintiff,  instead  of  demurring  to 
such  a  rejoinder,  surrejoins.  that  the  bail  taken  was 
insolvent,  and  wholly  insufficient,  and  through  the 
negligence  of  the  deputy,  no  special  bail  was  filed, 
&c.,  taking  issue  thereon,  such  surrejoinder  is  not 
a  departure,  but  is  good  on  special  demurrer. 

So,  where  the  breach  assigned  in  the  replication 
was  that  after  the  bond  was  given  to  the  plaintiff, 
and  while  W.  was  a  deputy-sheriff,  a  writ  of  fi.  fa., 
&c.  was  delivered  to  him,  and  by  his  negligence  and 
default  in  not  returning  it,  &c.,  the  plaintiff  was 
compelled,  by  attachment,  to  pay  a  large  sum,  &c. 
And  the  rejoinder  alleged,  that  before  the  issuing 
of  thefi.fa.,  W.  was  removed  by  the  plaintiff  from 
his  office  of  deputy  ;  and  that  the  writ  did  not  come 
to  the  hands  of  W.,  until  after  he  was  removed ; 
and  the  plaintiff  surrejoined  that  the  writ  was  com- 
mitted to  the  care  of  W.,  as  deputy,  while  he  con- 
tinued to  execise  the  duties  of  the  office  of  deputy- 
sheriff,  and  was  a  deputy  under  the  plaintiff,  tender- 
ing issue  thereon.  On  a  special  demurrer,  held  that 
the  surrejoinder  was  good. 
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Where,  to  a  similar  breach  assigned  in  the  replica- 
tion, the  defendant  rejoined  that  the  writ  was  deliv- 
ered to  W.  previous  to  the  execution  of  the  bond  to 
the  plaintiff,  and  while  W.  was  a  deputy-sheriff,  by 
virtue  of  a  previous  appointment ;  and  the  plaintiff 
surrejoined  that  the  writ  was  delivered  to  W.  while 
he  was  acting  as  deputy-sheriff,  and  was  a  deputy 
sheriff  under  the  plaintiff.  On  a  special;  demur- 
rer, held  that  the  surrejoinder  was  bad— it  being 
evasive,  and  not  answering  the  material  allegations 
of  the  rejoinder,  and  tendering  issue  on  an  imma- 
terial fact. 

Where  several  defendants  to  an  action  of  debt, 
have  joined  in  pleas  in  bar,  one  of  them  cannot, 
afterwards,  sever,  and  put  in  a  plea,  going  to  his 
personal  discharge— as  a  discharge  under  the  In- 
solvent Act. 

A  discharge,  under  the  Insolvent  Act,  of  a  defend- 
ant, who  had  executed  a  bond  as  a  surety  for  a 
deputy-sheriff,  is  not  a  good  plea  in  bar;  as  the 
amount  of  damages  sustained,  in  consequence  of 
the  breaches  of  the  condition  of  the  bond,  was  not 
ascertained,  or  liquidated. 

Citations— Co.  Litt.,  304  a ;  2  Wils.,  96 ;  4  T.  R..  504 ; 
2  Cai.,  108.  330 ;  3  Johns.,  36"  ;  16  Johns.,  205 ;  1  Wils., 
90,  122 ;  1  Chit.  PL,  592,  623 ;  2  Sauud.,  84  a,  n.  1, 411,  n. 
3;  411  ?i.  3 ;  1  Saund.,  117.  n.  1, 3,  28,  n.  3 ;  207,  n.  2  ;  291 
n.  1 ;  Stat.,  4  &  5  Anne,  ch..  16;  2  Str.,  994;  5  Johns.,  42, 
160 ;  6  Johns.,  126;  1  Johns.  Cas.,  73;  1  Sid.,  215 ;  1  Lev., 
803 ;  Cro.  Jac.,  359  ;  1  Bos.  &  P.,  638  ;  8  Johns.,  125  ;  9 
Johns.,  292 ;  5  Burr.,  2683 :  2  T.  R.,  297, 442 ;  3  Wils.. 
20;  2  Johns.,  429. 

''PHIS  was  an  action  of  debt,  on  the  penalty 
JL  of  a  bond,  executed  by  the  defendants, 
William  Waring,  Willam  Baker,  William 
Vaughan,  Abiathar  Waldo  and  A.  Pease,  to 
the  plaintiff,  as  sheriff  of  the  County  of  Jeffer- 
son, Aug.  20,  1816.  The  condition  of  the  bond 
was,  "that  if  A.  Waldo  (one  of  the  defendants) 
shall  well  and  duly  perform  the  office  of 
deputy-sheriff,  in  all  things,  according  to  law, 
and  shall  render  a  just  and  true  account  of  all 
business  that  shall  come  into  his  hands,  as  a 
deputy-sheriff  ought  to  do,  according  to  the 
best  of  his  abilities,  then  the  obligation  to  be 
void."  The  declaration  was  in  the  usual  form. 
The  defendants  pleaded  :  1.  Non  est  factum. 
154*]  *2.  After  craving  oyer  of  the  con- 
dition of  the  bond,  non  damnificatus.  To  the 
second  plea  the  plaintiff  filed  three  replica- 
tions, assigning  breaches  in  each.  In  the 
first,  that  the  said  A.  W.,  while  a  deputy 
under  the  plaintiff,  did  not  duly  perform 
the  office,  &c.,  nor  render  a  true  and  just 
account  of  all  business  that  came  to  his 
hands,  as  a  deputy-sheriff  ought  to  do,  &c.; 
in  consequence  whereof,  the  plaintiff  became 
liable  to  pay,  and  was  obliged  to  pay,  divers 
sums  of  money,  to  wit  :  $75.68,  being  the 
amount  collected  by  A.  W.  as  deputy-sheriff, 
on  a  ca.  sa.  issued  against  E.  Clark  ;  and  also 
$272,  on  an  attachment  issued  out  of  this 
court  against  the  plaintiff,  as  sheriff,  &c. ,-  for 
not  returning  a  writ  of  fi.  fa.  in  favor  of  Paul 
Cushman,  against  P.  Seymour  and  R.  P. 
Hayes  ;  and  also  $270.38,  on  three  attachments 
against  the  plaintiff,  as  sheriff,  for  not  re- 
turning three  writs  of  fi.  fa.  issued  out  of  this 
court,  directed,  &c. ;  in  one  of  which  B.  Platt 
was  plaintiff  and  J.  M'Wain  defendant ; 
another,  at  the  suit  of  the  same  plaintiff, 
against  J.  Cowan  ;  and  another,  at  the  suit  of 
the  same  plaintiff,  against  E.  Ferrill,  defend- 
ant, &c.,  &c.,  stating  various  other  breaches. 
The  second  assignment  of  breaches  stated  that 
A.  W.,  while  deputy-sheriff,  &c.,  received  a 
capias  ad  resp.  in  favor  of  the  New  Hartford 
Manufacturing  Society,  against  Elam  Wilber, 
by  virtue  of  which,  he  arrested  E.  W.,  and 
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thereupon  took  a  bail-bond,  executed  by  War- 
ren Kent  and  the  said  E.  W.,  conditioned  for 
the  appearance  of  the  said  E.  W.  at  the  return 
of  the  said  writ,  according  to  the  rules  and 
practice  of  the  court,  by  filing  special  bail, 
&c. :  that  the  said  Warren  Kent  became  insolv- 
ent, and  no  bail  was  filed,  and  no  appearance 
entered,  according  to  the  tenor  and  effect  of 
the  bail-bond  in  the  said  suit,  whereof  the  said 
A.  Waldo  had  notice,  &c. ;  by  means  whereof, 
the  plaintiff  was  afterwards,  to  wit  :  Dec.  22, 
1818,  ^at,  &c.,  obliged  to  pay,  and  did  then 
and  there  pay,  the  said  New  Hartford  M'f'g 
Society,  the  amount  of  the  damages  and  costs, 
claimed  and  ascertained  to  be  due  from  the 
said  E.  W.  to  them,  to  wit  :  the  sum  of  $124.- 
25  damages,  and  $97.73  costs  of  the  suit,  and 
of  an  attachment  issued  against  the  plaintiff, 
as  *sheriff  ;  and  also  $6.50,  fees  to  the  [*15I> 
coroner,  on  the  said  attachment ;  which  said 
sums  the  plaintiff  was  compelled  to  pay,  and 
did  pay,  in  consequence  of  the  negligence  and 
default  of  the  said  E.  W.  in  his  office  of  deputy- 
sheriff,  in  not  well  and  duly  performing  his  said 
office  as  deputy -sheriff ,  in  all  things  according 
to  law,  and  in  not  rendering  a  just  and  true 
account  of  all  business  that  came  to  his  hands, 
&c.  The  third  assignment  of  breaches  stated, 
generally,  that  the  plaintiff  had  been  obliged 
to  pay,  and  had  paid,  divers  large  sums  of 
money,  to  wit:  the  sum  of  $3,000,  on,  &c. , 
at,  &c.,  in  consequence  of  the  default  of  the 
said  A.  W.  in  his  office  as  deputy-sheriff,  &c. 

To  these  replications  the  defendants  put  in 
six  rejoinders.  In  the  first  rejoinder  to  the  first 
replication,  as  to  the  several  breaches  therein 
assigned,  the  defendant  said  that  the  plaintiff 
ought  not,  by  reason,  &c. ,  to  have  or  maintain 
his  said  action,  &c.,  because,  &c.,  the  plaintiff 
did  not  become  liable  to  pay,  nor  was  obliged 
to  pay,  the  said  sums  of  money  mentioned, 
&c.,  or  any  part  thereof,  in  manner  and  form, 
&c. ;  and  further,  that  the  said  writs  in  the 
said  replication  mentioned,  &c.,  were  not  com- 
mitted or  intrusted  to  the  care  and  direction  of 
the  said  A.  W.  as  deputy-sheriff,  &c.,  while  he 
exercised  the  said  office,  in  manner  and  form, 
&c.,  without  this,  that  the  said  several  sums  of 
money  mentioned,  &c.,  were  collected  and 
received  by  the  said  A.  W.  as  such  deputy- 
sheriff,  and  while  he  exercised  the  said  office, 
&c.,  &c. 

Second  rejoinder,  as  to  the./?,  fa.  in  favor  of 
P.  Cushman,  against  Seymour  and  Hayes, 
mentioned  in  the  said  first  replication,  the 
defendants  say  that  the  plaintiff  ought  not, 
&c.,  because,  they  say,  that  after  the  making 
of  the  said  bond  or  obligation,  &c. ,  and  after 
the  said  A.  W.  had  taken  upon  himself  and 
exercised  the  office  of  deputy-sheriff,  and 
before  the  issuing  of  the  said  writ  of  fi.  fa. 
&c.,  to  wit :  Jan.  15,  1817,  the  said  A.  W.  was 
duly  removed  from  the  said  office  of  deputy- 
sheriff,  by  the  plaintiff,  then  being  sheriff, 
«fec.;  of  which  removal,  the  said  defendants 
then  and  there  had  notice,  &c. ;  and  further, 
that  the  said  writ  of  fi.  fa.  &c.  did  not  come 
into  the  hands  of  the  said  A.  W.  until  after 
he,  the  said  A.  W.,  was  so  removed 
*from  his  said  office,  to  wit :  May  29.  [*1£>6 
1817,  with  a  verification,  &c. 

Third  rejoinder,  as  to  so  much  of  the  first 
replication,  as  relates  to  the  writs  of  fi.  fa.  in 
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favor  of  B.  Pratt,  &c.,  the  defendants  say  that 
the  plaintiff  ought  not  to  have  and  maintain 
his  said  action,  &c.,  because,  they  say,  that  the 
said  A.  W.,  long  before  the  making  of  the  said 
supposed  bond,  or  writing  obligatory ,  &c.,  to 
wit,  Mar.  4,  1815,  to  wit  :  at,  &c.,  was  a  dep- 
uty-sheriff, by  and  under  the  plaintiff,  as 
sheriff  of  the  County  of  Jefferson,  and  on  that 
occasion  John  Cowles,  Miles  Cooper  and  Mor- 
ris Homan  became  bail  and  sureties  for  him,  to 
the  plaintiff  ;  and  that  the  said  A.  W.  contin- 
ued in  his  said  office  of  deputy-sheriff  until 
and  after  the  execution  of  the  said  supposed 
bond,  &c.,  in  the  declaration  mentioned  ;  and 
that  the  said  writs  of  fi.fa.,  &c.  came  to  the 
hands  of  the  said  A.  W.,  as  deputy-sheriff, 
&c.,  before  the  making  of  the  said  bond,  or 
writing  obligatory,  in  the  declaration  men- 
tioned, to  wit:  Aug.  9,  1816  ;  with  a  verifica- 
tion. 

Fourth  rejoinder,  as  to  the  residue  of  the 
first  replication,  &c.;  that  after  the  making  of 
the  said  bond,  tfcc,,  mentioned  in  the  declara- 
tion, the  said  A.  W.  did  not  refuse  to  render  a 
just  and  true  account  for,  and  pay  over  to  the 
plaintiff,  and  others,  for  whom  he  had  col- 
lected and  received  money,  amounting,  in  the 
whole,  to  a  large  sum,  to  wit :  the  sum  of 
$3,000,  or  any  part  thereof,  in  manner  and 
form,  &c. ;  nor  did  the  said  A.  W.  ever  em- 
bezzle a  large  sum  of  money,  to  wit :  the  sum 
of  $3,000,  belonging  to  the  plaintiff,  or  any 
part  thereof,  which,  by  the  said  replication,  is 
supposed  that  he,  the  said  A.  W.,  received,  by 
virtue  of  his  office ;  nor  did  he,  the  said  A. 
W.,  refuse  to  render  a  just  and  true  account  to 
the  plaintiff  for  the  same,  or  any  part  thereof, 
in  manner  and  form,  &c. ;  and  tendering  issue 
to  the  country. 

Fifth  rejoinder,  as  to  the  second  replication, 
alleging  tliat  Warren  Kent,  who  executed  the 
bail-bond,  taken  for  the  appearance  of  the  said 
Elam  Wilber,  at  the  suit  of  the  New  Hartford 
M'f'g  Society,  according  to  the.exigency  of  the 
said  writ,  had  sufficient  within  the  said  County 
of  Jefferson,  to  answer  according  to  the  ex- 
157*]igency  of  the  said  *writ,  and  was  good 
and  responsible  ;  of  all  which  the  plaintiff  had 
notice  ;  and  this  the  defendants  were  ready  to 
verify,  &c. 

Sixth  rejoinder  to  the  third  replication  ;  al- 
leging that  the  plaintiff  had  not  been  obliged 
to  pay  the  snm  of  $3,000,  or  any  part  thereof, 
in  consequence  of  any  negligence  or  default  of 
the  said  A.  W.,  in  his  office  of  deputy-sheriff, 
&c.,  &c.,  and  tendering  an  issue  to  the  coun- 
try. 

"The  plaintiff  surrejoined.  First,  to  so  much 
of  the  rejoinder  of  the  defendants,  whereof 
they  put  themselves  on  the  country,  the  plaint- 
iff joined  issue.  Second,  to  so  much  of  the 
rejoinder  to  the  first  breach  assigned  in  the 
replication,  as  related  to  the  fi.f'i.  in  favor  of 
P.  Cushman  against  Seymour  and  Hayes,  the 
plaintiff  said  that  the  writ  of  fi.  fa.  was  in- 
trusted to  the  care  of  the  said  A.  W.  while  he 
continued  to  exercise  the  duties  of  the  office  of 
deputy-sheriff  under  the  plaintiff,  being 
sheriff,  &c.,  and  this  he  prayed  might  be 
inquired  of  by  the  country.  Third,  as  to  so 
much  of  the  rejoinder  as  related  to  the  several 
writs  of  fi.  fa.  in  favor  of  B.  Pratt,  the  plaint- 
ilT  alleged  that  the  said  writs  of  fi.  fa.  were 
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committed  and  confided  to  the  said  A.  W. 
while  he  was  acting  as  such  deputy-sheriff 
under  the  plaintiff,  as  sheriff,  &c.,  and  the 
moneys  thereon  levied  and  collected,  were  col- 
lected and  received  by  the  said  A.  W.  while 
acting  as  such  deputy,  &c.,  after  the  execution 
of  the  said  bond,  or  writing  obligatory,  in  the 
plaintiff's  declaration  mentioned  ;  and  this  the 
plaintiff  prayed  might  be  inquired  of  by  the 
country,  &c.  Fourth,  as  to  the  rejoinder  to  the 
second  breach  assigned  in  the  replication,  the 
plaintiff  surrejoined,  that  Warren  Kent  was, 
and  did  become  insolvent,  and  wholly  insuffi- 
cient ;  and  that,  through  the  negligence  and 
default  of  the  said  A.  W.,  no  bail  was  filed  in 
the  said  cause  of  the  New  Hartford  M'f'g. 
Society  against  Elam  Wilber ;  and  this  the 
plaintiff  prayed  might  be  inquired  of  by  the 
country,  &c. 

The  defendants  demurred  to  the  second, 
third  4ind  fourth  surrejoinders,  and  assigned 
special  causes  of  demurrer  First,  because  the 
second  surrejoinder  does  not  confess  and 
avoid,  or  traverse  and  deny  the  facts  alleged  in 
the  rejoinder,  as  to  ihefi.  fa.  in  favor  of  Gush- 
man  against  Seymour  *and  Hayes  ;  and[*158 
also,  that  it  does  not  answer  so  much  of  the 
said  rejoinder  as  it  assumes  to  answer  ;  nor 
does  it  answer  any  of  the  facts  stated  in  that 
part  of  the  rejoinder,  which  it  pretends  to 
answer,  or  joins  any  issue  thereon,  which  can 
be  tried  by  the  country  ;  and  also,  that  the 
plaintiff  joins  issue  on  an  immaterial  fact,  and 
leaves  unanswered  the  material  facts,  which 
ought  to  have  been  answered.  Second,  because 
the  third  surrejoinder  does  not  confess  and 
avoid,  or  traverse  and  deny,  the  facts  alleged 
in  the  rejoinder,  as  relate  to  the  several  writs 
of  fi.  fa.  in  favor  of  Benjamin  Pratt  against 
M'Wain,  Cowan  and  Ferrill,  and  in  favor  of 
Elam  Brown  against  A.  Kilbourn,  &c.  Third, 
because  that  the  said  third  surrejoinder  intro- 
duces new  matter,  to  wit :  in  alleging  that  the 
moneys  collected  on  the  said  executions,  were 
collected  and  received  by  A.  W.,  after  the 
execution  of  the  said  writing  obligatory,  men- 
tioned in  the  declaration  ;  and  it  concludes  to 
the  country,  when  it  ought  to  have  concluded 
with  a  verification,  so  as  to  give  the  defendants 
an  opportunity  to  reply  to  such  new  matter. 
Fourth,  because  the  fourth  surrejoinder 
neither  confesses  and  avoids,  nor  traverses  and 
denies,  the  allegation  in  the  rejoinder  that 
Warren  Kent,  at  the  time  he  executed  the  bail- 
bond  mentioned  therein,  had  sufficient  in  the 
said  county  to  answer  according  to  the  ex- 
igency of  the  writ  therein  mentioned,  and  was 
good  and  responsible,  &c.  Fifth,  because  the 
said  fourth  surrejoinder  alleged  that,  through 
the  default  and  negligence  of  the  said  A.  W., 
no  bail  was  filed  in  the  suit  against  Elam 
Wilber,  which  is  a  departure  from  the  cause  of 
action  assigned  in  the  second  breach,  or  repli- 
cation, of  the  plaintiff.  Sixth,  because  the  said 
fourth  surrejoinder  introduces  new  matter,  and 
concludes  to  the  country,  when  it  should  have 
concluded  with  a  verification,  &c. 

The  plaintiff  joined  in  demurrer. 

After  all  the  defendants  had  rejoined, 
Vaughan,  one  of  the  defendants,  severed,  and 
interposed  a  separate  rejoinder,  alleging  that 
after  making  the  bond  mentioned  in  the  dec- 
laration, and  after  the  supposed  breaches  of 
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the  condition  were  committed,  and  before  the 
commencement  of  the  present  suit,  to  wit: 
Dec.  28,  1818,  he  was  duly  discharged,  under 
the  Act  for  Giving  Relief  in  Cases  of  In- 
159*]  solvency,  *as  an  insolvent  debtor;  set- 
ting forth  his  imprisonment,  petition,  &c.,  and 
that  such  proceedings  were  thereupon  had, 
that  by  virtue  of  the  act  he  was.  Mar.  13, 
1819,  discharged  by  the  commissioner,  and  set- 
ting forth  his  discharge  verbatim.  To  this 
rejoinder,  the  plaintiff  demurred,  and 
Vaughan  joined  in  demurrer. 

The  demurrers  were  submitted  to  the  court, 
without  argument,  on  the  points  and  authori- 
ties stated  by  the  counsel. 

Mr.  W.  D.  Ford  for  the  plaintiff. 

Mr.  J.  Butterfleld  for  the  defendants, 

WOOD  WORTH,  J.,  delivered  the  opinion  of 
the  court : 

This  is  an  action  of  debt  on  the  penalty  of  a 
bond,  executed  by  the  defendants  to  the  plaint- 
iff, as  sheriff  of  the  County  of  Jefferson,  on 
the  20th  of  August,  1816. 

The  defendants  all  join  in  a  plea  :  1.  Of 
non  e*t fact-urn.  2.  After  craving  oyer  of  the 
condition  of  the  bond,  which  is,,  "that  if 
Waldo  shall  well  and  duly  perform  the  office 
of  deputy-sheriff  in  all  things  according  to 
law,  and  shall  render  a  just  and  true  account 
of  all  business  that  shall  come  into  his  hands, 
as  a  deputy-sheriff  ought  to  do,  according  to 
the  best  of  his  abilities,  then  the  obligation  to 
be  void,"  they  say  the  plaintiff  has  not  been 
damnified. 

To  the  second  plea,  the  plaintiff  filed  three 
replications,  assigning  breaches  in  each.  The 
defendants  joined  in  six  rejoinders  to  the  mat- 
ters alleged  in  these  replications  ;  to  which 
the  plaintiff  surrejoined,  and  tendered  issues 
to  the  country.  The  defendants  struck  out 
the  similiter  to  the  2d,  3d  and  4th  surrejoin- 
ders, and  demurred  specially  ;  and  the  plaint- 
iff joined  in  demurrer. 

After  the  defendants  had  rejoined,  the  de- 
fendant. Vaughan,  severed,  and  interposed  a 
separate  rejoinder,  alleging  that  since  the 
making  of  the  bond,  and  since  the  committing 
of  the  supposed  breaches,  he  had  been  duly 
discharged  under  the  Act  for  Giving  Relief  in 
Cases  of  Insolvency.  The  plaintiff  demurred 
to  this  last  rejoinder,  and  the  defendant, 
Vaughan,  joined. 

I  will  first  examine  whether  this  demurrer 
is  well  taken. 

1($O*]  *The  rejoinder  by  Vaughan  is  bad, 
because  it  is  a  departure  from  the  plea  in  bar. 
After  pleading  that  the  plaintiff  was  not  dam- 
nified, the  defendant  cannot  rejoin  confessing 
and  avoiding  the  action.  This  position  is  sup- 
ported by  the  uniform  current  of  authority. 
(Co.  Litt.,  304  a;  2  Wils.,  96;  4  T.  R.,  504  ; 
2  Cai.,  320;  3  Johns.,  367;  16  Johns.,  205.) 
Such  departure  is  bad,  in  substance,  and  on 
general  demurrer.  (1  Wils.,  122;  4  T.  R., 
504  ;  2  Wils.,  96  ;  1  Chit.  PI.,  623  ;  2  Saund., 
84  a,  n.  1.)  The  last  case  corrects  that  part 
of  note  3,  to  1  Saund.,  117,  in  which  it  is  said, 
that  since  the  Stat.  of  4  and  5  Anne,  ch.  16, 
a  departure  is  matter  of  form,  and  good, 
unless  specially  demurred  to. 

The  rejoinder  is,  also,  bad  on  other  grounds. 
Vaughan  having  joined  with  the  other  de- 
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fendants  in  the  pleas  in  bar,  and  the  first  six 
rejoinders,  has  united  his  defense  with  theirs  ; 
and  "could  not,  afterwards,  interpose  a  plea 
going  to  his  personal  discharge.  (Smith  v. 
Bouchier,  2  Str.,  994  ;  SchermerJiorn  v.  Tripp, 
2  Cai.,  108.)  In  actions  ex  contiactu,  where 
there  are  several  defendants,  who  join  in  their 
pleas,  and  a  verdict  is  found  against  them, 
the  plaintiff  cannot  enter  a  nolle  pi-osequi 
against  any  of  them,  because,  the  contract 
being  joint,  the  plaintiff  is  compellable  to 
bring  his  action  against  all  the  parties ;  and 
he  shall  not,  by  entering  a  nolle  prosequi,  pre- 
vent the  defendants,  against  whom  the  re- 
covery has  been  had,  from  calling  upon  the 
other  defendants  for  a  ratable  contribution. 
But  if,  in  such  actions,  the  defendants  sever 
in  their  pleas,  as  where  one  pleads  some  plea 
which  goes  to  his  personal  discharge,  and  not 
to  the  action  of  the  writ,  the  plaintiff  may 
enter  a  nolle  prosequi  as  to  him,  and  proceed 
against  the  others.  (1  Saund.,  207,  n.  2.) 
The  case  of  Hartness  v.  Thompson,  5  Johns. , 
160,  is  not  opposed  to  this  principle,  but  sup- 
ports it.  The  action  was  on  a  joint  and 
several  promissory  note ;  the  defendants 
pleaded  non  assumpsit.  At  the  trial,  one  of  the 
defendants  was  permitted  to  prove  infancy, 
and  a  verdict  was  taken  in  his  favor,  and  for 
the  plaintiff  against  the  other  defendants. 
This  case  was  considered  as  falling  within  the 
reason  of  the  distinction  laid  down  in  Noke  v. 
Ingham,  1  Wils.,  90,  *where  it  was  [*!(>! 
held  that  where  an  action  is  brought  against 
several  parties  to  a  joint  contract,  and  one 
pleads  some  plea  which  goes  to  his  personal 
discharge,  and  not  to  the  action  of  the  writ, 
the  plaintiff  may  enter  a  nolle  prosequi  as  to 
him,  and  proceed  against  the  others.  It  is 
true,  in  the  case  of  Ilartness  v  Thompson,  the 
defendants  all  joined  in  the  plea  ;  but  it  will 
be  seen  that  proof  of  infancy  was  proper  under 
the  general  issue,  and  in  such  a  case,  it  is  the 
same  as  if  infancy  had  been  pleaded  ;  and  so 
Mr.  Justice  Van  Ness  seems  to  consider  it. 
He  observes:  "When  a  suit  is  commenced 
against  several  joirft  debtors,  upon  a  joint  con- 
tract, and  one  of  them  pleads  or  gives  in  evi- 
dence a  matter  which  is  a  bar  to  the  action,  as 
against  liim  only,  and  of  which  the  others 
cannot  take  advantage ;  as  it  respects  them, 
there  can  be  no  good  reason  why  the  plaintiff 
should  not  be  at  liberty  to  proceed  to  take 
judgment  against  them." 

If  issue  had  been  taken  on  this  plea,  and 
found  for  the  defendant,  judgment  must 
have  been  against  the  plaintiff  for  the  whole, 
because  all  the  defendants  having  united  in 
the  other  pleas,  although  the  plaintiff  should 
obtain  a  verdict  on  those  issues,  he  could  not 
have  judgment  ;  for  Vaughan,  having  suc- 
ceeded on  the  issue,  which  went  to  his  per- 
sonal discharge,  judgment  could  not  be  ren- 
dered against  him  on  the  other  issues  ;  and,  as 
we  have  seen,  it  would  not  be  competent  for 
the  plaintiff  to  enter  a  nolle  prosequi  against 
Vaughan,  in  the  state  in  which  these  pleadings 
are,  as  might  have  been  done,  had  Vaughan 
relied  solely  on  his  discharge,  and  plead- 
ed that  singly.  The  plea  is  bad  on  another 
ground,  because  the  plaintiff's  demand  was 
not  reduced  to  certainty,  when  Vaughan  was 
discharged.  The  plea  alleges  that  after  the 
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committing  of  the  supposed  breaches  by  Wal- 
do, Vaughan  was  discharged.  It  is  .true 
Waldo  had  neglected  to  fulfill  the  condition 
of  the  bond,  and  Andrus  was  liable  to  the 
parties  in  the  suit ;  but  the  amount  was  not 
liquidated  ;  it  was  uncertain,  and  consequent- 
ly he  could  not  come  in  as  a  creditor  under 
the  assignment. 

This  Is  like  the  case  of  bail,  who  had  be- 
come fixed,  and  judgment  recovered  against 
them  on  the  recognizance  ;  the  principal  was 
then  discharged ;  after  this,  the  bail  paid  the 
money,  and  thereupon  brought  an.  action 
162*]  against  the  principal ;  *and  it  was 
held  the  debt  was  not  made  certain,  until 
after  the  defendant's  discharge.  The  debt 
must  be  certain  and  fixed  at  the  time  of  the 
insolvent's  assignment.  (Buel  v.  Gordon,  6 
Johns.,  126  ;  Frost  v.  Carter,  1  Johns.  Gas., 
73.) 

On  this  demurrer  there  must  be  judgment 
for  the  plaintiff. 

The  next  inquiry  will  be  as  to  the  special 
demurrers  taken  by  the  defendants  to  the  2d, 
3d  and  4th  surrejoinders  of  the  plaintiff.  It 
is  an  established  rule,  that  although  the  plead- 
ing demurred  to  be  defective,  the  court  will 
give  judgment  against  the  party  whose  plead- 
ing was  first  defective  in  substance.  It  is 
contended  by  the  plaintiff's  counsel  that  the 
plea  of  non  damnificatus  is  no  answer  to  the 
declaration,  and  therefore  void.  If  this  be 
correct,  it  will  be  unnecessary  to  notice  the 
subsequent  pleadings. 

It  appears  to  be  settled,  that  in  all  cases  of 
conditions  to  indemnify  and  save  harmless, 
the  proper  plea  is  non,  dainnificntus  ;  and  if 
there  be  any  damage,  the  plaintiff  must  reply 
it.  (1  Saund.,  117,  n.  1,  and  the  authorities 
there  collected.)  So,  also,  where  all  the  mat- 
ters to  be  performed  are  in  the  affirmative,  it 
is  sufficient  for  the  defendant  to  plead  a  per- 
formance generally ;  and  it  must  come  from 
the  other  side  to  show  a  breach  committed  by 
the  defendant.  (2  Saund.,  411,  n.  3.)  But 
where  the  condition  of  a.  bond  consists  of 
several  particular  things  to  be  performed  by 
the  obligor,  he  cannot  plead  a  general  per- 
formance, but  must  set  forth  particularly,  in 
his  plea,  how  he  hath  performed  each  par- 
ticular thing.  (1  Saund.,  117;  1  Sid.,  215;  1 
Lev.,  303  ;  Cro.  Jac.,  359.) 

The  bond,  in  this  case,  is  not  technically  a 
bond  of  indemnity,  although  intended  as  such. 
The  condition  is  to  perform  two  things  :  first, 
well  and  duly  to  perform  the  office  of  deputy- 
sheriff  ;  and  second,  to  render  a  just  and  true 
account  of  all  business  that  shall  come  into  his 
hands,  as  a  deputy-sheriff  ought  to  do.  In 
Woods  v.  Rowan,  5  Johns.,  42,  the  condition 
of  the  bond  was,  that  Rowan  should  remain 
a  true  and  faithful  prisoner,  and  not  depart  or 
go  without  the  limits  of  the  jail,  until  dis- 
charged by  due  course  of  law.  The  defend- 
ants pleaded  that  the  bond  was  made  for  the 
163*]  indemnity  of  the  plaintiff,  *and  that 
the  plaintiff  had  been  indemnified  by  the  de- 
fendants. To  this  plea  there  was  a  general 
demurrer.  The  court  held  that  it  was  no  an- 
swer to  the  action  to  say  that  the  plaintiff  is 
not  damnified,  for  the  condition  is  to  remain  a 
faithful  prisoner,  and  not  depart  the  liberties  ; 
the  moment  he  does  so,  the  bond  is  broken, 
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and  a  cause  of  action  accrues  on  the  penalty. 
How  much  the  plaintiff  shall  recover,  is  a  dis- 
tinct question.  The  same  answer  may  be 
given  to  the  plea  of  the  defendants.  The  bond 
is  broken,  if  the  deputy  does  not  well  and  duly 
perform  the  office,  or  if  he  shall  not  render  a 
just  and  true  account ;  for  this  the  plaintiff 
would  be  entitled  to  recover  nominal  damages, 
although  he  may  not  actually  have  "been  made 
liable  by  suit,  or  been  obliged  to  satisfy  the 
persons  whose  business  had  been  neglected 
by  Waldo,  as  deputy.  It  is  sufficient  that  the 
plaintiff  was  entitled  to  judgment  against  the 
defendants  for  a  non-performance  of  the  con- 
dition. The  plea  of  non  damnificatus  is,  sub- 
stantially, that  the  plaintiff  has  not  been  made 
liable  to  third  persons  for  any  neglect  of 
Waldo  ;  and  as  the  plaintiff's  action  is  sus- 
tainable, without  showing  this,  it  follows  that 
the  plea  is  bad,  and  no  answer  to  the  declara- 
tion ;  arid  on  that  ground,  being  matter  of  sub- 
stance, the  plaintiff  is  entitled  to  judgment  on 
the  demurrers,  to  the  2d,  3d  and  4th  surre- 
joinders. (Holmes  v.  Rhodes,  1  Bos.  &  P., 
638.) 

But,  admitting  the  plea  to  be  good,  the  re- 
joinders preceding  the  demurrers  taken  by  the 
defendants  are  bad,  being  a  departure  from 
the  plea  in  bar.  A  departure  is  defined  to  be, 
when  a  party  quits  one  defense,  which  he  has 
first  made,  and  has  recourse  to  another.  It  is 
when  the  second  plea  does  not  contain  matter 
pursuant  to  the  first,  and  does  not  support  and 
fortify  it.  (Co.  Litt.,  304  a  ;  2  Saund.,  84,  n. 
1.)  It  is  also  settled  that  a  departure  in  plead- 
ing is  matter  of  substance,  and  bad  upon  gen- 
eral demurrer.  (2  Wils.,  96  ;  1  Wils.,  122  ;  4 
T.  R.,  504 ;'  2  Saund.,  84,  n.  1.) 

The  rejoinders  fall  within  this  definition;  for 
the  plea  rests  the  defense  on  the  ground  that 
the  plaintiff  has  not  been  damnified.  The  re- 
joinders set  out  facts  which  place  the  defense 
on  a  different  ground  ;  that  is  to  say,  admit- 
ting that  the  plaintiff  has  been  damnified,  yet 
he  has  no  legal  claim  against  the  defendants 
to  be  indemnified.  It  is  Confessing  [*164 
and  avoiding  the  action  which  is  inadmissible. 
This  view  of  the  rejoinders,  to  which  the 
plaintiff  has  surre joined,  and  the  defendants 
demurred,  if  correctly  taken,  disposes  of  the 
demurrers,  however  defective  the  surrejoin- 
ders may  be.  There  are,  however,  other  ob- 
jections, which  apply  to  the  rejoinders,  sepa- 
rately. The  second  rejoinder  avers  that 
Waldo  was  removed  from  the  office  of  dep- 
uty-sheriff by  the  plaintiff,  but  does  not  allege 
that  the  discharge  was  under  seal.  I  appre- 
hend a  discharge  "by  parol  would  be  a  nullity  ; 
this  was  so  decided  in  the  case  of  The  People  v. 
Andrm,  on  an  attachment,  in  May  Term, 
1819. 

In  Van  Antwerp  v.  Stewart,  8  Johns.,  125, 
in  an  action  of  debt,  on  an  arbitration  bond, 
the  defendant  pleaded  no  award.  The  plaint- 
iff replied  that  the  defendant  revoked  the  sub- 
mission, but  did  not  state  that  the  revocation 
was  under  seal.  The  plaintiff  demurred  gen- 
erally ;  and  the  replication  was  held  bad,  in 
not  stating  the  revocation  to  be  under  seal, 
and  that  the  court  could  not  intend  it.  (1 
Saund.,  291,  n.  1.) 

The  rejoinder  to  the  second  replication  is, 

that  Warren  Kent  became  bail,  and  executed 
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a  bail-bond  ;  that  Kent  had  sufficient  prop- 
erty at  the  time,  within  the  county,  to  answer, 
and  was  good  and  responsible.  The  fourth 
surrejoinder  answers  this,  and  the  defendants 
demur.  I  think  the  rejoinder  bad,  according 
to  Stevens  v.  Bm/ce,  9  Johns. ,  292,  in  which  it 
was  held  that  on  a  bond  to  the  sheriff  to  indem- 
nify and  save  harmless,  the  defendant  by  the 
bond,  assumed  every  risk  which  the  law 
attached  to  the  execution  of  process,  one  of 
which  was  the  continued  responsibility  of  the 
bail  to  the  arrest.  This  material  averment  is 
omitted.  The  plea  does  not  aver  that  special 
bail  was  put  in  and  perfected.  Nothing  can  be 
a  performance  of  the  condition  of  the  bail-bond, 
but  putting  in  and  perfecting  special  bail.  (5 
Burr.,  2683.)  The  bail-bond  is  for  the  indem- 
nity of  the  sheriff.  As  nothing  but  putting  in 
and  perfecting  special  bail  will  answer  the  con- 
dition of  the  bail-bond,  nothing  else  will  ex- 
cuse the  sheriff.  His  deputy  is  answerable 
over  to  him  in  like  manner.  Waldo,  there- 
fore, is  liable,  there  being  no  averment  that 
special  bail  had  been  perfected. 
165*]  *In  the  next  place,  I  will  consider  the 
surrejoinders  of  the  plaintiff,  to  which  the  de- 
fendants have  demurred  specially.  In  the  first 
replication,  the  plaintiff  avers,  that  after  mak- 
ing the  bond,  and  while  Waldo  was  deputy- 
sheriff  under  the  plaintiff,  there  was  intrusted 
to  him,  as  such  deputy-sheriff,  a  writ  of  fi.  fa. 
in  favor  of  Paul  Cushman  against  Polydore 
Seymour  and  Roswel  P.  Hayes ;  and  that 
through  the  negligence  and  default  of  Waldo, 
in  not  duly  returning  the  writ,  the  plaintiff 
had  been  forced  to  pay  a  large  sum  of  money. 
The  defendants  rejoin,  that  before  the  issuing 
of  the  writ,  on  the  15th  of  January,  1817, 
Waldo  was  removed  from  the  office  of  deputy 
by  the  plaintiff ;  that  the  writ  offi.  fa.  was 
tested  on  the  17th  of  May,  1817,  and  did  not 
come  to  Waldo's  hands  until  after  he  was  re- 
moved, to  wit :  on  the  29th  of  May,  1817.  The 
plaintiff  surrejoins,  that  the  writ  of  fi.  fa.  was 
committed  to  the  care  and  directions  of  Waldo, 
while  he  continued  to  exercise  the  duties  of 
the  office  of  deputy-sheriff,  and  was  deputy- 
sheriff  under  the  plaintiff  To  this  the  defend- 
ants demurred  spcially,  and  assigned,  among 
other  things,  for  cause,  that  the  plaintiff  does 
not  confess  and  avoid,  or  traverse  and  deny 
the  facts  in  the  rejoinder  set  forth,  but  joins 
issue  on  an  immaterial  fact. 

It  appears  to  me  that  the  demurrer  is  not 
well  taken ;  for  the  allegation  in  the  rejoinder 
substantially  is,  that  he  was  not  a  deputy  when 
he  received  the  writ:  if  he  had  been  removed 
from  office,  he  was  no  longer  a  deputy.  The 
surrejoinder  puts  in  issue  the  fact ;  for  it  al- 
leges that  the  fi.  fa.  was  confided  to  Waldo 
while  he  was  deputy-sheriff  under  the  plaint- 
iff, and  therefore  concludes  properly  to  the 
country.  On  the  trial,  it  would  be  competent 
for  the  defendants  to  prove  the  fact  that  Waldo 
had  been  removed  previously  ;  and  if  made 
out,  it  would  have  entitled  the  defendants  to  a 
verdict  on  this  issue.  "  A  replication,  at  once 
denying  the  particular  fact  intended  to  be  put 
in  issue,  and  concluding  to  the  country,  with- 
out any  preamble,  and  without  a  former  trav- 
erse, frequently  occurs  in  practice,  and  on 
account  of  its  conciseness,  should,  when  prac- 
ticable, be  adopted."  (1  Chit.  PL,  592.)  The 
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same  rule  is  recognized  by  Justice  Ashhurst. 
(2  T.  R,  442.)  If  a  plea  *answersthe  [*166 
matter  which  is  the  gist  of  the  action,  it  is 
sufficient.  (1  Saund.,  28,  n.  3  ;  2  T.  R,  297  ; 
3  Wils.,  20.)  The  fact  on  which  issue  is  taken, 
is  a  material  fact ;  and  if  found  for  the  de- 
fendants, would  determine  the  merits  of  the 
cause. 

Another  breach  in  the  replication  is,  that 
while  Waldo  was  deputy-sheriff  under  the 
plaintiff,  there  was  intrusted  to  his  case  three 
writs  offi.fa.  in  favor  of  Benjamin  Pratt, 
which,  by  reason  of  the  negligence  and  de- 
fault of  Waldo,  were  not  duly  returned,  and 
that  attachments  were  issued  against  the  plaint- 
iff, as  sheriff  ;  by  reason  of  which  he  was 
obliged  to  pay  a  large  sum  of  money,  stating  the 
amount.  Rejoinder,  that  Waldo  received  the 
several  writs  of/,  fa.  previous  to  the  making 
the  writing  obligatory,  and  while  Waldo  was 
a  deputy-sheriff,  bv  virtue  of  a  previous  ap- 
pointment. Surrejoinder,  that  the  writs  were 
committed  to  Waldo  while  he  was  acting  as 
deputy-sheriff,  and  was  deputy-sheriff  under 
the  plaintiff,  and  that  the  moneys  were  col- 
lected by  Waldo  while  acting  as  such  deputy- 
sheriff  under  the  plaintiff,  after  the  execution 
of  the  bond  in  the  plaintiff's  declaration  :  to 
this  there  is  a  special  demurrer,  setting  out  sev- 
eral causes.  This  demurrer  is  well  taken. 
The  bond  does  not  extend  to  writs  committed 
to  Waldo  previous  to  its  execution,  or  to  any 
acts  of  his  in  relation  to  such  writs,  subsequent 
to  the  execution  of  the  bond.  It  is,  and  was 
intended  to  be,  prospective.  The  surrejoinder 
does  not  answer  a  material  allegation  set  out 
in  the  rejoinder,  but  evidently  evades  it,  and 
sets  out  immaterial  matters  :  in  this,  that 
Waldo  was  a  deputy  when  he  received  the 
writs,  and  collected  the  money  after  the  execu- 
tion of  the  bond.  This  may  be  all  true,  but  is 
no  answer  to  the  defense,  which  rests  on  the 
fact  that  Waldo  received  the  writs  under  a 
previous  appointment,  before  the  defendants 
became  sureties.  The  plaintiff  was  bound  to 
take  issue  on  it ;  and  not  having  done  so,  the 
defendants  had  cause  of  demurrer. 

A  further  breach  assigned  to  the  replication 
is,  that  Waldo  received  a  capias  ad  responden- 
dum,  issued  out  of  this  court,  against  Elam 
Wilber  in  favor  of  the  New  Hartford  M'f'g. 
Society,  and  arrested  Wilber,  and  took  a  bail- 
bond,  executed  by  Warren  Kent  and  Wilber, 
conditioned  *for  his  appearance,  ac-  [*167 
cording  to  the  rules  and  practice  of  the  court, 
by  filing  special  bail ;  that  Kent  was  and  did 
become  insolvent ;  that  no  bail  was  filed  ;  by 
means  whereof,  the  plaintiff  was  obliged  to 
pay  the  amount  ascertained  to  be  due  from 
Wilber,  on  an  attachment.  Rejoinder,  that 
Waldo  arrested  Wilber,  and  took  bail  for  his 
appearance  ;  that  Warren  Kent  became  bail, 
and  executed  a  bail-bond,  and  that  Kent  had 
sufficient  at  the  time  within  the  county,  to 
answer  according  to  the  exigency  of  the  writ, 
and  was  good  and  responsible.  Surrejoinder, 
that  Warren  Kent  was  and  did  become  insolv- 
ent, and  wholly  insufficient,  and,  through  the 
negligence  of  Waldo,  no  bail  was  filed.  To 
this  surrejoinder  the  defendants  demurred 
specially, because  theplaintiff  has  not  confessed 
or  avoided  the  fact  that  Kent  had  sufficient 
property,  and  was  good  ;  and  because  the 
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plaintiff  alleges  that,  by  the  negligence  of 
Waldo,  no  bail  was  filed,  which  is  a  departure 
from  the  cause  of  action  assigned  in  the  repli 
cation,  and  because  it  introduces  new  matter, 
and  concludes  to  the  country.  The  demurrer 
is  not  well  taken.  As  to  the  first  cause,  it  may 
be  observed  that  the  allegation  in  the  rejoinder, 
that  Kent,  at  the  time  he  executed  the  bail- 
bond,  had  sufficient,  was  irrelevant  and  imma- 
terial ;  the  plaintiff,  therefore,  properly  took 
issue  on  the  most  material  fact  alleged  ;  that  i> 
to  say,  that  Kent  was  good  and  responsible.by 
averring  that  Kent  was  and  did  become  in- 
solvent, and  was  wholly  insufficient,  which  cor- 
responds with  the  allegation  in  the  replication, 
and  is  not  a  departure.  Although  the  plaintiff 
might  have  demurred  for  the  insufficiency  of 
the  rejoinder  in  substance,  he  might  elect  to 
waive  that,  and  take  issue  on  the  most  material 
point  alleged  by  the  defendants,  without  giving 
cause  for  a  special  demurrer. 

The  residue  of  the  surrejoinder,  which  is, 
that  through  the  negligence  and  default  of 
Waldo,  no  bail  was  filed,  is  not  a  departure  ; 
for  it  does  not  quit  the  ground  taken  in  the 
replication,  but  supports  and  fortifies  it  ; 
neither  does  it  allege  new  matter  which  re- 
quired a  verification.  The  defendants  allege 
this  for  special  cause,  but  have  not  pointed 
out  in  what  the  new  matter  consists.  It  is 
not,  therefore,  well  assigned.  (2  Johns. ,  429.) 
1O8*]  *On  a  review  of  this  case,  I  am  of 
opinion  that  the  demurrers  of  the  defendants 
to  the  second  and  fourth  surrejoinders  must  be 
overruled,  and  that  the  demurrer  to  the  third 
surrejoinder  is  well  taken.  But,  as  the  rejoin- 
ders are  bad  in  substance,  and  the  plea  of  non 
damnificatus  cannot  be  supported,  the  plaintiff 
is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

Cited  in-3  Cow.,  332  ;  15  Wend.,  634  ;  13  N.  Y.,  89  : 
15  Minn.,  468. 


HALLIDAY  v.  MARTINET. 

Negotiable  Paper — Evidence — Protest  and  Regis- 
ter of  Deceased  Notary. 

The  protest  of  a  notary,  deceased,  and  a  register 
of  protests,  kept  by  him,  in  which  were  notes  and 
memoranda  in  his  handwriting,  proved  by  a  witness, 
staU-d  that  the  notary  had  made  diligent  search  and 
inquiry  after  the  maker  of  a  note,  in  the  City  of  N. 
Y.  (where  the  note  was  dated),  in  order  to  demand 
payment  of  him,  and  that  he  could  not  be  found, 
•O.;  and  that  notice  of  non-payment,  for  the  in- 
dorwr,  was  put  in  the  postoffice.  Held  that  this  was 
su indent  evidence  of  due  diligence  as  to  the  demand 
of  payment  of  the  maker  of  the  note,  but  not  of  a 
notice  to  the  indoreer,  as  the  note  or  memorandum, 
in  the  register  of  the  notary,  did  not  state  where  the 
indorser  resided,  nor  to  what  place  the  notice  to  him 


NOTE.— Negotiable,  paper-Demand  and  notice— 
I'ruti'jtt—Prixif  of,  after  death  of  nolai-y. 

The  above  case  of  Ilalliday  v.  Martinet  contains  a 
correct  statement  of  the  law  on  this  subject.  See 
Nicholls  v.  Webb,  8  Wheat.,  328;  Butler  v.  Wright, 
2  Wend.,  309;  Brewster  v.  Doane,2  Hill,  537;  Farmers' 
Bank  v.  Duvall,  7  (Jill  &  .1.,  78. 

Many  states  have  statutory  provisions  on  the  sub- 
ject. S*H3  N.  Y.  Code  Civil  Precednre,  sees.  923-925. 

Bee,  also,  Faulkner  v.  Faulkner,  73  Mo.,  327;  Brad- 
!?y  ,v.Northfru  Bank  of  Alabama,  62  Ala.,  252; 
Cockrill  v.  Loewenstein,  9  Heisk..  392;  Welsh  v 
Barrett,  15  Mass.,  380;  Nichols  v.  Goldsmith,  7  Wend., 
160;  liank  v.  Mitchell.  15  Conn.,  206 ;  Sheldon  v.  Ben- 
ham,  I  Hill,  129; 
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was  directed.  But  it  seems  that  if  the  notary  had 
stated  that  the  indorser,  after  diligent  search  and 
inquiry,  could  not  be  found,  that  would  have  been 
sufficient  to  entitle  the  plaintiff  to  recover  against 
the  indorser. 

Citations— 2  Cai.,  121 ;  15  Mass.,  380 ;  1  Salk.,  285  ;  2 
Salk..  690;  3  Canipb.,  305, 379 ;  2  Campb.,  461;  1  Johns., 
294. 

IN  ERROR  to  the  Court  of  C.  P.,  or  Mayor's 
Court,  of  the  City  of  N.  Y. 
Halliday  brought  an  action  of  assumpsit 
against  Martinet,  in  the  court  below,  as  in- 
dorser of  two  promissory  notes — the  one  dated 
July  2,  1814,  at  N.  Y.,  made  by  one  DeBruges, 
for  $100,  payable  to  the  defendant,  or  order, 
sixty  days  after  date  ;  the  other,  of  the  same 
date,  for  the  same  sum,  payable  to  the  defend- 
ant, four  months  after  date.  The  declaration 
averred  that  after  the  notes  became  due  and 
payable,  to  wit  :  &c.,  "  diligent  search  and 
inquiry  was  made  after  De  Bruges,  the  maker, 
at  the  City  of  N.  Y.,  and  elsewhere,  to  wit:  at 
the  place  aforesaid,  in  order  that  the  said  note 
might  be  presented  and  shown  to  him,  for 
payment  thereof,  but  that  he  could  not,  on 
such  search  and  inquiry,  be  found,  nor  did  he 
then,  or  any  time  since,  pay  or  cause  to  be  paid 
the  said  sum  of  money,  &c.,  of  all  which  prem- 
ises, the  defendant  then  and  there  had  notice. 
By  means  whereof,"  &c.  The  declaration 
contained  a  count  for  goods  sold  and  delivered, 
the  usual  money  counts,  and  an  insimul  com- 
putassent.  The  defendant  pleaded  non  assump- 
sit. At  the  trial  of  the  cause  in  July,  1820, 
Thomas  M'Lean  was  called  was  a  witness  for 
*the  plaintiff,  and  testified,  that  Sept.  [*1(>9 
3,  1814,  and  afterwards,  he  was  a  clerk  to 
William  Bleecker,  who  was  the  notary  public 
to  the  Manhattan  Co.,  and  since  deceased  ; 
and  that  the  protests  produced  to  the  witness, 
being  partly  printed  and  partly  written,  were 
subscribed  by  the  said  William  Bleecker,  as 
public  notary,  and  sealed  with  his  notarial 
seal.  The  protests  stated  that  he,  W.  B. ,  the 
notary,  "made  inquiry  for  De  Bruges,  the 
maker  of  the  said  note,  to  demand  payment, 
but  could  not  find  him."  The  plaintiff  also 
ave  in  evidence  "the  register  of  protests," 
kept  by  W.  B.,  the  notary,  and  which  were 
identified  and  proved  by  the  witness,  entitled 
"  Manhattan  Protests."  In  this  register  were 
inserted  copies  of  the  notes  and  protests,  with 
memoranda  or  remarks,  to  wit :  to  the  first 
protest:  "5.  Put  notice  in  P.  Off.  for  P.  L. 
Martinet,  and  also  left  one  for  him  at  Robert 
Halliday's  the  holder.  T.  M'Lean."  The  wit- 
ness stated  that  this  memorandum  was  in  the 
handwriting  of  the  notary,  and  the  signature 
in  the  handwriting  of  the  witness.  That  he 
bad  no  particular  recollection  of  the  transac- 
tion ;  but  from  seeing  his  signature  to  the 
memorandum,  and  from  the  course  of  business 
in  the  office,  he  has  no  doubt  that  he  put  a 
notice,  in  the  usual  form,  in  the  postoffice,  for 
the  defendant,  but  how  the  same  was  directed 
lie  did  not  know  ;  and  that  he  left  one  with 
the  plaintiff.  The  witness  presumed  that  the 
inquiry  for  the  maker  was  made  by  W.  B.,  the 
notary,  as  there  were  no  initials  or  other  mem- 
orandum made  on  the  protest,  to  denote  that 
?uch  inquiry  was  made  by  another  person  ; 
jut  he  did  not  know  that  any  inquiry  was 
made.  That  it  was  the  custom  of  the  office  of 
W.  B.,  to  leave  notice  at  the  residence  of  the 
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indorser,  if  they  could  learn  where  it  was,  and 
if  they  could  not  discover  it,  to  put  a  notice 
for  him  in  the  postoffice,  and  also  to  leave  one 
for  him  at  the  holder's.  That,  from  the  course 
of  business  in  the  office,  the  witness  had  no 
doubt  but  the  inquiry  was  made  for  the  resi- 
dence of  the  defendant,  and  that  the  same  could 
not  be  ascertained,  but  he  could  not  say 
whether  such  inquiry  was  made  by  W.  B.,  or 
the  witness,  or  any  other  person.  To  the 
second  protest  in  the  registry  of  the  notary, 
was  subjoined  the  following  :  "  W.  B."  "Re- 
marks." "  7.  Left  notice  for  P.  L.  Martinet, at 
17O*]R.  *Halliday's.  Noticed  holder,  A.  W. 
B."  "7.  Put  notice  for  Martinet  in  postoffice. 
W.  B."  A.  W.  Bleecker,  who  was  examined  as 
a  witness  for  the  plaintiff,  testified  that  he  was 
the  son  of  W.  B. ,  the  notary,  deceased,  and 
that  Nov.  7,  and  before  and  afterwards,  acted 
as  his  clerk.  That  the  initials  W.  B.,  in  the 
margin,  were  in  the  handwriting  of  the  said 
W.  B.,  deceased  ;  and  the  witness,  therefore, 
supposed  that  the  inquiry  for  the  maker  of 
the  note  was  made  by  the  said  W.  B.  That 
the  "  remarks,"  or  memoranda,  and  the  initials 
W.  B. ,  are,  also,  in  the  handwriting  of  the  said 
W.  B.;  and  that  the  initials  A.  W.  B.,  sub- 
scribed to  one  of  them,  were  written  by  the 
witness  at  the  time.  That  the  witness  had  no 
recollection  of  this  particular  transaction  ;  but, 
from  seeing  his  initials  to  the  memorandum, 
he  had  no  doubt  that  he  left  the  usual  notice 
for  the  defendant  at  the  plaintiff's,  and  no- 
ticed the  holder  of  the  note,  as  stated  in  the 
memorandum.  That  it  was  the  custom  of  the 
office  to  leave  a  notice  at  the  residence  of  the 
indorser,  if  they  could  learn  where  it  was;  and 
if  they  could  not  discover  it,  to  put  a  notice 
for  him  in  the  postoffice,  and  also  to  leave  one 
at  the  holder's.  That,  from  the  course  of  busi- 
ness at  the  office,  the  witness  had  no  doubt  but 
that  inquiry  was  made  for  the  residence  of  the 
defendant,  and  that  the  same  could  riot  be  as- 
certained. But  the  witness  could  not  say 
whether  such  inquiry  was  made,  and  if  made, 
whether  it  was  made  by  W.  B.,  or  by  the 
witness,  or  by  any  other  person.  The  counsel 
for  the  plaintiff,  also,  offered  in  evidence  a 
book,  entitled  "  Longworth's  American  Alma- 
nac, N.  Y.  Register,  and  City  Directory," 
commencing  July  4,  1814  ;  by  which  it  ap- 
peared that  Sept,  4.  and  Nov.  6,  in  that  year, 
were  Sundays ;  and  the  counsel  offered  the 
"director}'"  part  of  the  book  to  show  that 
neither  the  names  nor  places  of  abode  of  De 
Bruges,  the  maker,  and  Martinet,  the  defend- 
ant, were  inserted  therein  ;  but  the  Recorder 
refused  to  permit  the  book  to  be  read  in  evi- 
dence for  that  purpose.  P.  M.  Stollenwerck, 
a  witness  for  the  plaintiff,  testified  that  the 
defendant,  in  1814,  had  no  family,  nor  any 
house,  shop,  counting-room,  or  office,  in  the 
City  of  N.  Y. ;  and  was  an  apprentice  to  Messrs. 
171*]  Stollenwerck  *&  Bros.,  jewelers  in  N. 
Y. ,  and  had  been  for  the  greater  part  of  the  time 
absent  from  the  City,  being  employed  by  them 
to  go  to  the  southward  to  vend  merchandise 
When  he  returned  to  N.  Y.  he  staid  no  longer 
than  was  sufficient  to  settle  his  accounts,  and 
was  sent  again  with  a  new  supply  of  merchan- 
dise to  the  southward,  as  before.  That  when 
he  was  in  the  City,  he  usually  staid  at  the 
house  and  store  of  the  said  S.  &  Bros.  The 
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witness  could  not  say  whether  or  not  the 
defendant  was  in  the  city  Sept.  5  and  Nov  7, 
1814. 

The  counsel  for  the  defendant  insisted  that 
the  evidence  produced  by  the  plaintiff  was  not 
sufficient  to  entitle  him  to  go  to  a  jury,  and 
moved  for  a  nonsuit ;  and  the  Recorder,  being 
of  that  opinion,  directed  the  plaintiff  to  be 
called  and  nonsuited.  The  plaintiff's  counsel 
excepted  to  the  opinion  of  the  Recorder,  and 
tendered  a  bill  of  exceptions,  &c.,  on  which 
the  writ  of  error  was  brought,  returnable  to 
this  court. 

Mr.  6.  Griffin,  for  the  plaintiff  in  error,  con- 
tended : 

1.  That  the  City  Directory  was  evidence, 
for  the  purpose  of  showing  that  the  defendant 
had  no  fixed  house,  office  or  domicil,  in  the 
City  of  N.  Y. 

2.  That  the  evidence  of  notice  to  the  defend- 
ant as  indorser  of  the  note  was  sufficient.  The 
circumstances  of  the  case  were  a  little  peculiar 
perhaps,  and  it  might  not,  therefore,  be  easy 
to  find  any  adjudged  case  precisely  in  point ; 
but  there  were  several  cases  very  analogous, 
and  the  principle  on  which  they  were  decided 
would  be  found  applicable  to  the  present.    He 
cited  Welsh  v.  Barrett,  15  Mass..  380;    Prilt  v. 
Fnirdough,  3  Campb.,  305  ;    Hagedon  v.  Eeid, 
Id.,  379,  n.;    Price  v.Torrington,  1  Salk.,  285; 
Pitman  v.  Maddox,  2  Salk.,  690  ;   Bateman  v. 
Joseph,  2  Campb. ,  461 ;  Chapman  v.  Lipacombe, 
1  Johns.,  294;  Miller  v.  Hackley,  5  Johns.,  375. 

3.  But  whether  due  notice  or  not,  was  a 
question  of  fact,  which  ought  to  have  been  left 
to  the  jury. 

Mr.  Anthon, contra, said  that  in  Walsh  v. Barrett 
there  was  much  stronger  evidence  of  the  duty 
of  the  officer  having  *been  performed  [*1753 
than  in  the  present  case.  After  the  plaintiff 
had  proved  that  the  defendant  was  in  the  em- 
ploy of  Messrs.  Stollenwerck  &  Bros.,  and  that 
his  place  of  business  was  at  their  shop  he 
ought,  at  least,  to  have  proved  that  notice  had 
been  left  there.  It  does  not  appear  whether  the 
notice  put  into  the  postoffice  was  directed  to 
any  particular  place,  or  out  of  the  City.  (An- 
derson v.  Drake,  14  Johns.,  114.) 

WOOBWORTII  J.,  delivered  the  opinion  of 
the  court  : 

This  is  a  writ  or  error  to  the  Mayor's  Court 
of  N.  Y.  On  the  trial  the  Recorder  directed  a 
nonsuit,  on  the  ground  that  the  evidence  of- 
fered by  the  plaintiff  was  not  sufficient  to  sup- 
port the  issue. 

The  first  question  is,  whether  due  diligence 
has  been  used  to  demand  payment  of  the 
maker.  If  it  has,  then,  whether  there  is  com- 
petent evidence  to  charge  the  indorser. 

The  notes  were  protested  in  1814  by  William 
Bleecker.  a  notary,  now  deceased.  The  pro- 
test states  that  he  went  with  the  original  notes 
and  made  inquiry  for  De  Bruges,  the  maker, 
in  order  to  demand  payment;  but  he  could  not 
find  him.  The  notes  are  dated  N.  Y.,  and 
there  is  no  evidence  that  the  maker  resided 
elsewhere.  If  the  notary  had  been  living  and 
testified  to  the  facts  contained  in  the  protest, 
it  would  have  been  prima  facie,  sufficient  to 
show  reasonable  diligence  to  demand  payment 
of  the  maker.  (Stewart  v.  Eden,  2  Qai.,  121.) 
In  Welsh  v.  Barrett,  15  Mass.,  380,  the  ques- 
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tion  was  fully  discussed,  whether  the  book  of 
the  messenger  of  the  bank,  who  was  dead,  in 
which  in  the  course  of  his  duty,  he  entered 
memoranda  of  demands  and  notices,  could  be 
received  in  evidence  of  a  demand  on  the  maker 
and  notice  to  the  indorser.  The  court  admit- 
ted the  evidence,  considering  the  principle  as 
founded  in  good  sense  and  public  convenience. 
"  What  a  man  has  said,  when  not  under  oath, 
may  not,  in  general,  be  given  in  evidence  when 
he  is  dead  ;  because  his  words  may  have  been 
misconstrued  or  misrecollected,  as  well  as  be- 
cause it  cannot  be  known  that  he  was  under 
any  strong  motive  to  declare  the  truth.  But 
what  a  man  has  actually  done,  and  committed 
173*]  to  writing,  when  under  obligation  *tp 
do  the  act,  it  being  in  the  course  of  the  busi- 
ness he  has  undertaken,  and  he  being  dead, 
there  seems  to  be  no  danger  in  submitting  to 
the  consideration  of  a  jury."  In  Price  v.  The 
Earl  of  Torrington,  \  Salk.,  285,  the  evidence 
given  to  charge  the  defendant  was,  that  the 
usual  way  of  the  plaintiff's  dealing  was,  that 
the  draymen  came  every  night  to  the  clerk  of 
the  brew -house  and  gave  him  an  account  of  the 
beer  they  had  delivered  out,  which  the  clerk 
set  down  in  a  book  kept  for  that  purpose,  to 
which  the  draymen  set  their  hands  ;  and  that 
the  drayman  was  dead,  but  that  this  was  his 
hand  set  to  the  book  ;  this  was  held  good  evi- 
dence of  a  delivery.  In  Pitman  v.  Maddox,  2 
Salk.,  690,  Holt,  U.  J.,  allowed  a  shop  book 
for  evidence  on  proof  of  the  servant's  hand, 
who  made  the  entries,  and  that  he  was  dead, 
and  that  he  was  accustomed  to  make  the  en- 
tries ;  no  proof  was  required  of  the  delivery  of 
the  goods.  So,  also,  in  Pritt  v.  Fairdough,  3 
Campb.,  305,  it  was  held  that  an  entry  bv  a 
deceased  clerk  of  the  plaintiff,  in  a  letter 
book,  was  admissible  evidence,  under  the  cir- 
cumstances of  that  case,  of  the  contents  of  a 
letter.  Lord  Ellenborough,  on  that  occasion, 
observes:  "The  rules  of  evidence  must  ex- 
pand according  to  the  exigencies  of  society." 
In  3  Campb.,  379,  the  same  doctrine  is  recog- 
nized. The  entry  of  a  deceased  clerk  or  a 
merchant,  in  the  letter  book,  was  received  in 
evidence  on  proof  that  it  was  made  in  the  usual 
course  of  business  in  the  merchant's  counting- 
house.  I  am  satisfied,  on  principle  and  au- 
thority, that  the  evidence  was  competent,  and 
that  there  was  due  diligence  to  demand  pay- 
ment of  the  maker. 

The  N.  Y.  Directory,  by  Longworth,  was 
offered  in  evidence  to  prove  that  neither  the 
name  of  the  maker  nor  indorser  was  inserted 
therein.  This  was  properly  overruled.  If  it 
was  evidence  it  only  proved  that  neither  the 
maker  nor  indorser  rented  or  occupied  a  house; 
they  might  have  been  residents,  and  lodged  in 
the  city,  notwithstanding.  It  did  not  estab- 
lish the  fact  necessary  to  be  made  out ;  but  it 
was  not  evidence.  "For  aught  that  appears, 
Longworth  was  living  and  might  have  called. 
If  he  was  dead  it  would  not  fall  within  the  rule 
which  I  have  already  considered. 
174*]  *The  question,  whether  sufficient  evi- 
dence was  given  to  charge  the  indorser,  is 
attended  with  more  difficulty. 

When  the  holder  of  a  bill  does  not  know 
where  the  indorser  is  to  be  found,  he  does  not 
lose  his  remedy  by  not  communicating  imme- 
diate nfltice  of  the  dishonor  of  the  bill.  If  he 
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uses  reasonable  diligence  to  discover  the  resi- 
dence of  the  indorser,  notice  given  as  soon  as 
it  is  discovered,  is  due  notice  of  the  dishonor 
of  the  bill,  within  the  usage  and  custom  of 
merchants.  (Bateman  v.  Joseph,  2  Campb., 
461.) 

In  Chapman  v.  Lipscombe,  1  Johns.,  294,  the 
bill  was  drawn  and  dated  at  N.  Y. ;  there  was 
no  evidence  that  the  plaintiff  knew  that  the 
defendants  resided  at  Petersburg.  He  inquired 
at  the  banks  and  elsewhere,  and  being  in- 
formed that  the  drawers  resided  at  Norfolk  he 
sent  a  notice,  by  post  to  them,  and  another  ad- 
dress to  them  at  N.  Y.  This  was  held  suffi- 
cient and  all  that  ought  to  be  required. 

The  evidence  of  the  plaintiff  did  not  bring 
his  case  within  the  principle  of  these  decisions. 
The  book  entitled  "Manhattan  Protests,"  be- 
ing the  register  of  protests  kept  by  Bleecker, 
contained  memoranda  or  remarks,  at  the  foot; 
at  the  bottom  of  one  of  the  protest  there  are 
the  following  words,  in  the  handwriting  of 
Bleecker:  "  Put  notice  for  Martinet  in  post- 
office.  W.  B."  Also,  the  words,  "  Left  notice 
for  P.  L.  Martinet  at  R.  Halliday's.  Noticed 
holder.  A.  W.  B." 

Anthony  W.  Bleecker,  a  witness,  says  that 
the  last  initials  were  written  by  him  at  the  time; 
that  he  has  no  recollection  of  the  transaction, 
but  has  no  doubt  he  left  the  notice  as  stated  ; 
that  it  was  the  custom  of  the  office  to  leave 
notice  at  the  residence  of  the  indorser,  if  they 
could  learn  where  it  was  ;  and  if  they  could 
not  discover  it,  to  put  a  notice  in  the  postoffice. 
He  has  no  doubt  that  such  inquiry  was  made; 
but  he  could  not  say  whether  it  was  made  by 
any  person.  This  evidence  does  not  prove 
that  the  indorser  lived  in  N.  Y.,  or  that  he 
could  not  be  found,  or  to  what  place  the  notice 
in  the  postoffice  was  directed.  It  only  proves 
what  had  been  the  practice  of  the  notary's 
office  heretofore.  In  the  present  instance,  to 
allow  this  to  establish  the  fact  that  the  in- 
dorser could  not  be  found,  we*must[*175 
substitute  con jecture  and  opinion  for  evidence. 
The  fact,  then,  is  not  made  out  by  this  witness; 
and  William  Bleecker's  memorandum  goes  no 
further  than  that  notice  was  put  in  the  post- 
office. 

The  remarks  at  the  foot  of  the  other  pro- 
test, subscribed  by  M'Lean,  states  that  notice 
was  put  in  the  postoffice  for  Martinet ;  but  the 
witness  does  not  know  how  it  was  directed. 
He  states  that  it  was  the  custom  of  the  office  to 
leave  notice  at  the  residence  of  the  indorser, 
if  they  could  learn  where  it  was,  and  if  they 
could  not  discover  it,  to  put  a  notice  for  him 
in  the  postoffice  ;  and  he  has  no  doubt  inquiry 
was  made  for  the  residence  of  Martinet,  and 
that  it  could  not  be  ascertained  ;  but  he  can- 
not say  that  such  inquiry  was  made  by  Bleeck- 
er, the  witness,  or  any  other  person. 

Stollenwerck  proves  no  material  fact.  He 
says  that  in  1814  Martinet  had  no  family,  nor 
any  house  or  shop  in  N.  Y.,  and  that  he  had 
been  the  greater  part  of  his  time  absent  from 
the  city,  having  been  employed  to  go  to  the 
southward  with  merchandise  to  dispose  of ; 
that  when  he  returned  to  N.  Y.,  he  remained 
a  sufficient  time  to  settle  his  accounts,  and 
until  he  was  sent  with  a  new  supply  ;  and 
when  in  the  city  he  staid  at  and  transacted  his 
business  in  the  house  and  shop  of  Stollenwerck 
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&  Brothers.  If  inquiry  had  been  made  and 
particularly  of  this  witness,  the  holder  might 
have  gained  information  where  to  direct  a 
notice,  if  the  indorser  was  not  then  in  N.  Y. 
It  remains  wholly  uncertain,  whether  diligent 
inquiry  was  made  for  the  indorser,  and  that 
he  could  not  be  found  ;  and  whether  he  re- 
sided in  the -City  of  N.  Y.  or  at  what  other 
place.  The  notice  in  the  postoffice  was  a  nul- 
litv,  unless  it  appeared  that  he  resided  at  some 
place  other  than  N.  Y.;  and  if  he  did,  then  it 
should  appear  that  the  notice  was  directed  to 
him  at  such  place.  If  the  holder  of  the  note 
has  done  all  that  a  diligent  and  prudent  man 
could  naturally  and  fairly  do,  under  the  cir- 
cumstances, we  should  be  satisfied  and  require 
no  more.  If  the  notary  had  stated  that  the 
indorser  could  not  be  found,  as  he  has  done 
with  respect  to  the  maker,  he  would  have 
made  out  sufficient  to  entitle  the  plaintiff  to 
recover  ;  but  to  charge  a  party  on  a  contract 
176*J  *which  is  conditional  in  its  nature, 
and  creates  no  liability  until  certain  precedent 
acts  are  performed,  by  merely  proving  the 
general  practice  of  the  office  in  other  cases, 
accompanied  by  the  opinion  of  a  witness,  not 
resting  on  any  recollection  or  knowledge,  but 
manifestly  derived  from  such  usual  practice 
only,  would,  in  my  judgment,  be  dangerous 
and  unjust.  There  could  be  no  security  in  the 
administration  of  justice,  if  such  an  innova- 
tion on  the  rules  of  evidence  should  receive 
the  sanction  of  our  courts.  We  are,  therefore, 
of  opinion  that  the  Recorder  decided  correctly, 
and  that  the  judgment  of  the  court  below 
ought  to  be  affirmed. 

Judgment  affirmed. 

Cited  in— 6  Cow..  164 ;  2  Wend.,  375,  515 ;  7  Wend., 
162 ;  16  Wend.,  595 :  2  Hill,  538 ;  3  N.  Y.,  445 ;  9  Hun, 
241;  11  Barb.,  537;  48  Barb.,  155;  63  Barb.,  116;  1 
Hilt.,  381 ;  10  Pet.,  581 ;  2  McLean,  472. 


R.  &  W.  GOWAN  v.  J.  JACKSON. 

Negotiable  Paper — Bill  Payable  at  Sight — Delay 
in  Presenting — Bill  Drawn  on  Firm  by  One 
Partner—  Notice  of  Dishonor,  to  Drawer,  Un- 
necessary— Evidence  of  Partnership. 

A  bill  of  exchange,  drawn  in  Antigua,  upon  mer- 
chants in  London,  dated  July  18, 1817,  was  not  pre- 
sented for  acceptance  until  Jan.  16, 1818 ;  but  ithad 
been  put  into  circulation  and  had  passed  into  sev- 
eral hands  before  it  was  indorsed  to  the  plaintiffs. 
Held  that  under  the  circumstances,  there  was  no 
laches  in  the  holders,  in  presenting  the  bill. 

Where  the  drawer  of  a  bill  is  a  partner  of  the 
house  or  firm  on  which  it  is  drawn,  it  is  not  neces- 
sary for  the  holder  to  prove  that  notice  of  its  dis- 
honor was  given  to  the  drawer. 


NOTE. — Negotiable  paper— Bill  payable  certain  time 
after  sight — Delay  in  'presenting.  Compare  Furman 
v.  Haskin,  2  Cai.,  369,  note. 

Bill  drawn  on  firm  by  one  membet — Notice  of  dis- 
honor. 

When  a  party  draws  a  bill  on  a  firm  of  which  he 
is  a  member,  notice  of  dishonor  is  unnecessary, 
whether  the  bill  has  been  accepted  or  not.  Fuller 
v.  Hooper,  3  Gray,  334 ;  Rhett  v.  Poe,  2  How.,  457 ; 
Porthouse  v.  Parker,  1  Camp.,  82;  N.  Y.,  &c.,  Co.  v. 
Meyer,  51  Ala.,  325;  Taylor  v.  Young,  3  Watts,  339. 

The  same  principle  holds  when  a  bill  is  drawn  by 
a  firm  on  one  of  its  members.  N.  Y.,  &c.,  Co.  v. 
Meyer,  51  Ala.,  325.  So,  too,  where  one  firm  draws 
on  another  having  a  common  member.  N.  Y.,  &c., 
Co.  v.  Bank,  51  Ala.,  325.  See  Foland  v.  Boyd,  23  Pa. 
St.,  476. 
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Where  the  witness,  a  commission  merchant  in  N. 
Y.,  testified  that  he  became  acquainted  with  and  did 
much  business  for  a  merchant  of  Antigua,  and  un- 
derstood, in  the  course  of  his  business  and  from 
general  report,  that  he  was  a  partner  in  a  firm  in 
London,  on  whom  he  had  drawn  a  bill  of  exchange, 
though  the  witness  had  not  known  or  heard  of  the 
drawer  or  of  the  drawees  until  more  than  six 
months  after  the  bill  was  drawn.  Held  that  thisevi- 
dence  was  sufficient,  prima  facie,  to  show  that  the 
drawer  was  a  partner  in  such  firm. 

Citations— 20  Johns.,  146 ;  1  Campb.,  82. 

THIS  was  an  action  of  assumpsit,  brought  by 
the  plaintiffs,  as  indorsees,  against  the 
defendant,  as  drawer  of  a  bill  of  exchange. 
The  bill  was  dated  Antigua,  July  18,  1817,  for 
£881  16s.  fyd.  sterling,  on  Messrs.  Jackson 
&  Bros.,  London,  payable  ninety  days  after 
sight,  to  Hugh  Mackay  or  order,  and  indorsed 
bv  him,  Robert  M'Nish,  Jr.,  and  by  Georee 
M'Nish  &  Co. 

At  the  trial  before  Mr.  Justice  Van  Ness,  at 
the  N.  Y.  sittings,  in  Nov.,  1820,  the  plaint- 
iffs gave  in  evidence  a  protest  for  non-accept- 
ance, dated  Jan.  16,  1818,  and  a  protest  for 
non-payment,  dated  Apr.  14,  1818. 

The  defendant's  counsel  objected  to  the  pro- 
tests, that  they  were  made  after  such  a  length 
of  time,  as  to  show  laches  on  the  part  of  the 
holders  of  the  bill ;  and  they  proved  that 
packets  went  regularly  from  Antigua  to  Lon- 
don, once  *in  every  month,  or  forty  [*177 
days  ;  but  the  judge  overruled  the  objection. 

To  excuse  the  want  of  proof  of  notice  of  the 
dishonor  of  the  bill,  the  plaintiffs  offered  to 
prove  that  the  defendant  was  one  of  the  firm 
of  Jackson  &  Bros.  The  defendant's  counsel 
objected  to  the  admissibility  of  the  evidence, 
on  the  ground  that  the  defendant  might  have 
separate  funds  in  the  partnership  concern,  if 
there  was  one,  so  as  to  be  entitled  to  notice,  as 
much  as  any  third  person  ;  but  the  judge  over- 
ruled the  objection.  M.,  a  witness  for  the 
plaintiffs,  testified  that  he  had  been  acquaint- 
ed with  the  defendant  since  the  autumn  of 
1817,  and,  being  a  commission  merchant,  had 
done  a  good  deal  of  business  for  him;  and  that 
he  had  always  understood  that  the  two  per- 
sons connected  under  the  firm  of  Jackson  & 
Bros.,  of  London,  were  Joseph  Jackson,  the 
defendant,  and  Daniel  Jackson ;  and  that  the 
firm  here  was  Joseph  Jackson,  or  Joseph  Jack- 
son &  Co.,  but  which  he  did  not  recollect. 
That  he  understood  from  common  report  that 
the  defendant  was  a  partner  of  the  firm  of 
Jackson  &  Bros.,  in  London  ;  and  that  he  had 
so  understood  in  the  course  of  his  business, 
and  in  the  settlements  of  accounts  made  by 
him  with  the  defendant.  The  witness  further 
stated  that  he  did  not  recollect  that  the  defend- 
ant had  ever  mentioned  to  him  that  he  was  a 
partner  of  that  house.  That  at  the  time  the 
bill  was  drawn,  he  did  not  know  the  defend- 
ant, nor  the  firm  of  Jackson  &  Bros.,  nor  did 
he  hear  of  them  until  more  than  six  months 
after,  or  as  late  as  Feb.  or  May,  1818 ;  and 
that  all  that  he  had  heard  relative  to  a  part- 
nership between  them,  was  subsequent  to  that 
time. 

The  jury  found  a  verdict  for  the  plaintiffs 
for  $2,084.10. 

Messrs.  H.  &  R.  Sedgwick,  for  the  plaintiffs. 
They  cited  1  Campb.,  82  ;  1  Cai.,  184  ;  Whit- 
ney v.  Sterling,  14  Johns.,  215. 
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Messrs.  T.  A.  Emmet  and  Fay,  contra.  They 
cited  Chit,  on  Bills,  138  ;  2  H.  Bl.,  569  ;  4Cr., 
141. 

178*J      *SPENCER,   Ch:  J.,  delivered   the 
opinion  of  the  court: 

The  first  point  arising  in  this  cause,  as  to 
the  delay  in  presenting  the  bill  for  acceptance 
was  fully  discussed  and  considered  in- the  case 
of  Robinsonv.  Ames,  ante,  p.  146.  This  is  also 
a  foreign  bill  and  was  payable  ninety  days 
after  sight,  dated  July  18,  1817,  and  presented 
for  acceptance  the  16th  Jan.  1818;  and  it  had 
been  circulated  and  passed  through  several 
hands.  For  the  reasons  given  in  the  case  of 
Robinson  v.  Ames,  we  are  of  opinion  that  there 
was  no  laches  in  presenting  the  bill. 

The  next  point  made  by  the  defendant's 
counsel  is,  that  the  evidence  to  show  that  the 
defendant  was  a  partner  of  the  house  of  Jack- 
son &  Bros.,  the  drawees,  did  not  make  out 
the  fact,  either  that  the  defendant  was  a  part- 
ner, or  that  he  was  a  partner  when  the  bill  was 
drawn. 

The  only  witness  to  prove  the  partnership, 
was  P.  S.  Mills  ;  and  he  never  heard  or  knew 
that  there  were  such  persons  as  the  defendant 
and  Jackson  &  Bros.,  until  Feb.  or  May,  1818. 
Subsequent  to  these  periods,  Mills  had  done  a 
good  deal  of  business  for  the  defendant,  and 
had  sold  goods  to  a  large  amount  by  his  orders. 
He  had  always  understood  there  were  two 
brothers  connected  in  the  business,  the  defend- 
ant and  Daniel  Jackson,  and  that  the  firm  in 
London  was  Jackson  &  Bros.,  and  the  firm 
here  was  either  Joseph  Jackson  or  Joseph 
Jackson  &  Co. ;  and  which,  the  witness  did  not 
recollect.  And  the  witness  had  understood, 
from  common  report,  that  the  defendant  was 
a  partner  of  the  firm  of  Jackson  &  Bros.,  in 
London.  This  is  the  substance  of  the  evi- 
dence. When  it  is  considered  that  the  bill  was 
drawn  in  Antigua,  and  that  there  is  no  evi- 
dence of  the  defendant  having  done  business 
in  this  country  prior  to  the  time  spoken  of  by 
Mills,  I  think  the  evidence  sufficient,  prima 
fade  ;  and  that  it  was  thrown  on  the  defend- 
ant to  show  the  commencement  of  the  part- 
nership, if  it  began  at  a  time  subsequent  to 
drawing  the  bill.  The  interval  between  draw- 
ing the  bill  and  the  period  spoken  of  by  the 
witness,  when  by  common  reputation  they 
were  partners,  was  so  short  as  to  render  it  im- 
probable that  the  partnership  commenced  pos- 
terior to  drawing  the  bill. 

Considering  it,  then,  as  established,  that  the 
171)*J  partnership  *existed  when  the  bill  was 
drawn  and  presented,  the  question  arises, 
whether  notice  of  non  acceptance  was  required 
to  be  given  to  the  defendant.  It  was  proved 
that  the  bill  was  presented  for  payment  on 
the  16th  of  Jan.,  1818,  and  was  then  protested 
for  non-acceptance;  and  it  was  presented  on  the 
16th  of  Apr.,  1818,  for  payment,  and  protested. 
In  the  absence  of  all  other  proof,  the  bill  must 
be  considered  as  drawn  by  one  partner  of  the 
firm,  on  the  firm  itself,  in  relation  to  the  part- 
nership business ;  and  if  so,  then  a  knowledge 
by  one  of  the  firm  of  the  dishonor  of  the  bill 
is,  in  point  of  law,  knowledge  by  the  whole 
firm.  Daniel  Jackson,  the  partner  in  London, 
had  notice  that  the  bill  was  refused  acceptance 
and  payment,  for  he  was  the  person  who  thus 
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refused.  In  Porthouse  v.  Parker,  1  Campb., 
82,  Lord  Ellenborough  held,  that  where  a  bill 
had  been  accepted  by  one  of  the  defendants, 
this  was  sufficient  evidence  of  its  having  been 
regularly  drawn  ;  and  that,  the  acceptor 
being  likewise  a  drawer,  there  would  be  no 
occasion  for  the  plaintiff  to  prove  that  the 
defendants  had  received  express  hotice  of  the 
dishonor  of  the  bill,  as  this  must  necessarily 
have  been  known  to  one  of  them,  and  the 
knowledge  of  one  was  the  knowledge  of  all. 
This  is  a  very  just  and  reasonable  principle  ; 
for  although  Joseph  Jackson  is  alone  sued  on 
the  bill,  yet,  as  has  been  already  observed,  it 
must  be  deemed  a  partnership  transaction  ; 
and  a  knowledge  by  one  of  the  firm  of  the 
dishonor  of  the  bill  was  all  that  ought  to  be 
required. 

Judgment  far  the  plaintiffs. 

Cited  in— 20  Wend.,  89.  195;  22  Wend.,  272;  28 
Barb-r  622 ;  2  Hilt.,  275 ;  2  How.  (TJ.  S.),  483 ;  17  Kan., 
337. 


*JACKSON,  exdem.  MYERS,  [*18O 

v. 
ELSWORTH. 

Lease  for  Lives,  icith  Clause  of  Re-entry,  on  Cer- 
tain Conditions  —  Breach  of  Condition*  by 
Tenant — Premises  Vacated — Lease  to  Defend- 
ant by  Lessor — Ejectment,  by  First  Tenant — 
Re-entry  by  Lessor  not  Presumed — Tenant's 
Rights  of  Possession,  Bawed  only  by  Ejectment. 

A  lease  for  lives  contained  a  clause  of  re-entry 
for  non-pttyment  of  rent ;  or  if  the  lessee  should 
leave  the  possession  for  six  months,  or  not  perf •  >rm 
the  covenants.  &c.  The  tenant  left  the  premises  in 
1810,  and  the  landlord,  in  Apr.,  1811,  executed  an- 
other lease  to  the  defendant,  who  entered  and  took 
Eossessioii  of  the  premises,  and  the  first  lessee  who 
ad  paid  no  rent  to  his  landlord  after  May  1,  1809, 
brought,  an  action  of  ejectment,  in  1821,  against  the 
defendant,  to  recover  the  possession.  Held  that  the 
right  of  the  tenant  (the  first  lessee)  could  be  barred 
only  by  a  recovery,  in  ejectment,  under  the  Statute; 
and  that,  if  a  legal  re-entry  was  to  be  presumed, 
it  would  be  a  re-entry  under  the  Statute,  rather 
than  at  common  law  ;  but  that  in  the  absence  of 
any  record,  or  evidence  of  a  re-entry  and  recovery, 
by  ejectment,  under  the  Statute,  such  re-entry 
could  not  be  presumed,  and  that  a  re-entry  at  com- 
mon law  was  not  to  be  presumed,  unless,  after  a 
possession  for,  at  least, fourteen  years:  and,  admit- 
ting that  the  landlord  entered  six  months  after  his 
tenant  had  quitted  the  possession,  that,  alone, 
would  not  devest  the  apparent  right  of  possession 
gained  by  the  tenant. 

Citations— 1 N.  R.  L.,  440 ;  1  Saund.,  287.  n.  1 ;  3  Bl. 
Com.,  175:  Woodfall,  270-1;  2  Cai.,  382; 3  Johns.. 226; 
Co.  Litt.,  417;  57  b,  237  a. 

"PJECTMENT  for  the  non-payment  of  rent, 
J-J  tried  at  the  Columbia  Circuit,  in  Nov., 
1821,  before  Mr.  Justice  Van  Ness.  The  prem- 
ises in  question  were  demised,  Nov.  1,  1797, 
by  Robert  R.  Livingston,  since  deceased,  to 
the  lessor  of  the  plaintiff,  for  his  natural  life, 
and  the  life  of  his  wife,  reserving  an  annual 
rent  of  $82.  The  lease  contained  a  clause,  or 
covenant,  that  in  case  the  rent  should  be  in 
arrear  and  unpaid,  for  twenty  days  next  after 
the  same  should  become  due  ;  or  if  the  lessee, 
his  heirs  or  assigns,  shall  not  take  possession 
and  improve  the  premises  demised,  within  six 
months  after  the  date  of  the  lease  ;  or  shall 
leave  the  possession,  for  the  space  of  six 
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months ;  or  shall  not  keep  and  perform  the 
several  covenants  and  agreements  expressed 
in  the  lease,  &c.,  that  then,  and  in  either  case, 
the  lease,  &c.,  was  to  be  void,  &c.  ;  and  that, 
thereupon,  it  should  be  lawful  for  the  lessor, 
his  heirs  or  assigns,  to  re-enter,  &c.  The 
lessor  of  the  plaintiff  entered  into  possession 
immediately  after  the  lease,  and  continued  in 
possession  until  the  winter  or  spring  of  1810  ; 
and  it  was  proved  that  the  defendant  was  now 
in  possession  of  the  premises,  and  that  the 
lessor  of  the  plaintiff  and  his  wife  were  living. 

The  defendant  proved  that  the  lessor  of  the 
plaintiff,  having  left  the  premises,  Livingston, 
the  landlord,  entered  into  possession  thereof, 
and  continued  in  possession  until  Apr.  1, 1812; 
and  that  the  lessor  of  the  plaintiff  was  in- 
debted to  Livingston,  the  landlord,  for  rent 
then  due,  $107.72,  for  which  he  gave  his  note, 
as  in  full,  for  rent,  up  to  May  1, 1809.  The  de- 
fendant also  proved  that  the  lessor  of  the 
plaintiff,  since  he  left  the  possession,  acknowl- 
edged that  the  note  was  due  and  unpaid,  and 
181*]  *that  the  rent,  from  May  1,  1809,  to 
May  1,  1810,  was  also  due  and  unpaid.  The 
defendant  also  gave  in  evidence  a  lease  from 
Livingston  to  him,  for  certain  lands,  includ- 
ing the  premises  in  question,  dated  Apr.  18, 
1811,  for  the  lives  of  the  wife  of  the  defendant 
and  of  his  son  George ;  and  that  he  entered  on 
the  premises,  and  has  ever  since  continued  in 
possession  thereof,  by  virtue  of  that  lease. 

A  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court  on  a  case  con- 
taining the  facts  above  stated. 

Mr.  Vanderpoel  £or  the  plaintiff. 

Mr.  Shufeldt  for  the  defendant. 

WOODWORTH,  J.,  delivered  the  opinion  of 
the  court  : 

The  first  question  arising  in  this  case  is, 
whether  the  lapse  of  time  will  warrant  the 
presumption  that  Livingston,  the  landlord, 
made  a  regular  re-entry  tor  non-payment  of 
rent.  It  appears  that  Myers,  the  plaintiff,  who 
was  tenant  for  life,  left  the  premises  in  1810, 
and  thereupon  Livingston  entered,  and  after- 
wards, on  the  18th  of  April,  1811,  executed  a 
lease  to  the  defendant,  during  the  lives  of  his 
wife  and  son,  by  virtue  of  which  lease  the  de- 
fendant entered,  and  is  now  in  possession. 
The  present  action  was  commenced  ten  years 
and  a  few  months  after  the  plaintiff  left  the 
possession,  and  rent  has  been  paid  by  him 
since  May  1,  1809. 

It  is  well  settled  that  the  right  of  the  tenant 
can  only  be  barred  by  ejectment,  under  the 
Statute.  A  re-entry  at  common  law  does  not 
defeat  the  title  in  equity.  (1  N.  R.  L. ,  440  ;  1 
Saund.,  287  ;  3  Bl.  Com.,  175.)  It  is,  however, 
sufficient  for  the  defendant,  if  a  re-entry  in 
either  way  can  be  presumed,  for  then  he  holds 
the  possession  rightfully,  as,  against  the 
plaintiff. 

If  a  legal  re-entry  has  been  made,  it  may  be 
presumed  to  have  been  under  the  Statute, 
rather  than  at  common  law,  which  was  at- 
tended with  great  inconvenience,  and  many 
niceties.  After  the  landlord  has  performed 
the  requisites  required  by  the  common  law,  to 
182*]  entitle  him  to  re-enter,  *resort  must  be 
had  to  an  ejectment  to  obtain  the  actual  pos- 
session, which,  when  obtained,  is  always  un- 
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certain,  from  its  remaining  in  the  power  of 
the  tenant  to  offer  a  compensation  at  any  time, 
in  order  to  found  an  application  for  relief  in 
equity.  (1  Saund.,  287,  n.  ;  Woodfall,  270.) 

If  the  landlord  has  re-entered,  he  has  un- 
doubtedly chosen  the  more  simple  and  efficient 
remedy  under  the  Statute.  In  applying  the 
doctrine  of  presumption  to  such  a  case,  I  am 
not  inclined  to  go  further  than  the  court  has 
already  gone  ;  for  it  cannot  be  questioned,  that 
if  a  re-entry  had  been  made  under  the  Statute, 
the  evidence  of  it  exists  as  matter  of  record, 
and  might  have  been  produced.  The  non-pro- 
duction of  it  raises  a  presumption  that  there  is 
no  such  evidence,  at  least,  until  search  has 
been  made,  and  some  fact  established,  on 
which  the  presumption  can  rest.  It  appears  to 
me  much  more  probable  from  the  facts  stated, 
that  the  landlord,  finding  the  premises  vacant, 
and  rent  being  in  arrear,  concluded  to  take 
possession,  without  having  recourse  to  the 
process  of  law. 

In  Jackson  v.  Demarest,  2  Cai.,  382,  the 
court  say :  "After  14  years'  possession,  we 
will  presume  a  regular  re-entry  at  common 
law ;  re-entry  is  matter  in  pais,  and  not  of 
record."  In  that  case,  which  is  the  shortest 
period  that  has  been  deemed  sufficient,  the 
court  do  not  rest  the  presumption  on  a  re-en- 
try, by  ejectment  under  the  Statute,  but  at 
common  law,  evidently,  because  no  presump- 
tion of  the  former  could  be  indulged,  so  long 
as  the  record  of  recovery  was  not  produced, 
or  some  cause  assigned  for  its  non-production. 
Considering  that  this  principle  operates  in  dero- 
gation of  the  grant,  I  apprehend  our  courts 
have  been  sufficiently  liberal ;  and  that  a 
shorter  period,  if  sanctioned,  would  frequently 
be  productive  of  manifest  injustice.-  In  Jack- 
son v.  Walsh,  3  Johns.,  226,  nine  years  was 
held  insufficient.  The  presumption  relied  on 
would  derive  but  little  support  from  an  addi- 
tional year.  I  am  of  opinion  that  the  lapse  of 
time  is  not  sufficient  to  raise  a  presumption  of 
a  re-entry  for  non-payment  of  rent,  either  at 
common  law,  or  under  the  Statute. 

*But  it  is  urged  that  the  landlord  [*  183 
had  a  right  to  enter  and  take  possession,  be- 
cause the  tenant  left  the  premises.  The  clause 
in  the  lease  is,  if  the  tenant  shall  "leave  the 
possession  for  the  space  of  six  months."  The 
right  to  enter  did  not  accrue  until  six  months 
after  the  lessor  had  quit ;  an  entry  before  can- 
not be  supported  on  the  ground  of  a  condition 
broken.  The  case  states  "that  upon  the  lessor 
of  the  plaintiff  leaving  the  premises,  the  land- 
lord entered  upon  the  possession."  These  ex- 
pressions imply  that  the  entry  was  immediate, 
and  before  the  expiration  of  six  months.  Had 
the  fact  been  otherwise,  there  is  no  doubt  the 
defendant  would  have  strengthened  his  case 
by  proving  it.  The  consequence.then,  is,  that 
no  forfeiture  had  occurred  when  the  entry 
was  made  ;  and  on  this  ground,  the  plaintiff's 
right  is  not  barred. 

If  reliance  is  placed  on  the  breach  of  con- 
dition, an  ejectment  must  be  brought  for  the 
forfeiture  ;  for  the  lease,  in  this  case,  is  only 
voidable,  and  cannot  be  determined  until  the 
lessor  re-enters  in  this  manner.  (1  Saund., 
287,  n.  1  ;  Woodfali,  271.) 

But  if  it  were  conceded  that  the  landlord 
did  not  take  possession  until  after  six  months, 
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there  is  no  evidence  that  an  ejectment  was 
commenced,  under  which  such  entry  was 
made  ;  neither  will  the  lapse  of  time  support 
the  presumption.  It  is  true  that  the  legal 
owner  may,  for  a  certain  species  of  injury, 
when  a  person  who  hath  no  right  has  previ- 
ously taken  possession  of  lands  or  tenements, 
make  entry,  which  is  defined  to  be  an  extra- 
judicial  and  summary  remedy  ;  in  such  case, 
the  party  entitled  may  make  a  formal,  but 
peaceable  entry  on  the  land,  declaring  that 
thereby  he  takes  possession.  (Co.  Litt.,  417.) 
But  when  the  original  entry  is  lawful,  and  an 
apparent  right  of  possession  is  gained,  the  law 
will  not  suffer  that  right  to  be  .overthrown  by 
the  mere  act  or  entry  of  the  claimant.  His 
remedy  is  by  action.  (Co.  Litt.,  57  b,  237  a.) 
There  is  no  sufficient  evidence  to  support  the 
presumption  of  a  legal  re-entry,  either  for  the 
1 84*]  non-payment  of  rent,  *or  for  condition 
broken  ;  and  consequently  the  plaintiff  is  en- 
titled to  judgment. 

Judgment  for  the  plaintiff. 

Cited  in— 3  Den.,  338 ;  5  Lans.,  282,  285;  4  Barb.,  118. 


JACKSON,  ex  dem.  PINTARD,  v.   BODLE. 

Deed — Accepttince  Necessary  to  Validity —  When 
Presumed. 

It  is  essential  to  the  validity  of  the  deed,  that  the 
grantee  is  willing:  to  accept  it;  and  though  such 
acceptance  will  be  presumed  from  the  beneficial 
nature  of  the  transaction,  when  the  grant  is  not 
absolute ;  yet  this  presumption  is  very  slight,  where 
the  grantee  derives  no  benefit  under  the  deed,  but 
is  subjected  to  a  duty,  or  the  performance  of  a 
trust. 

Where  P.,  an  insolvent  debtor,  in  N.  J.,  in  1793,  as- 
signed all  his  property,  under  the  Insolvent  Act  of 
that  State,  to  C.  and  D.,  in  trust,  for  all  his  credit- 
ors, and  there  was  no  evidence  of  the  Trustees  hav- 
ing taken  the  oath  required  of  them  by  the  Act,  and 
th*  Trustees  had  done  no  act  whatever,  in  execu- 
tion of  the  trust,  for  above  twenty  years,  and  one 
of  them  had  declared,  in  the  presence  of  the  other, 
who  did  not  assent,  that  he  never  qualified,  nor 
acted,  and  never  intended  to  act  as  Trustee.  Held 
that  this  was  sufficient  evidence  that  they  never  had 
assented  to  become  Trustees,  or  accepted  the  deed 
of  assignment ;  and  that,  therefore,  nothing  passed 
by  the  deed  from  P.  to  C.  and  D. 

Citations— 1  Johns.  Cas.,  114 ;  12  Johns.,  422. 

TVECTMENT  to  recover  lot  No.  11,  in  the 
-Cj  sixth  division  of  the  Minisink  patent,  tried 
at  the  Orange  Circuit,  in  Sept.,  1820,  before 
Mr.  Justice  Woodworth. 

The  plaintiff  produced  evidence,  by  which 
he  deduced  a  title  to  John  Pintard,  one  of  the 
lessors.  The  defendant  then  read  in  evidence 
an  exemplification  of  the  proceedings  under 
the  late  Bankrupt  Law  of  the  U.  S.,  against 
John  Pintard  (the  lessor),  as  a  bankrupt  ;  by 
which  it  appeared  that  the  commission  was 
issued  in  July,  1800,  and  that  the  bankrupt 
executed  an  assignment,  pursuant  to  the 
Statute,  dated  May  29,  1807,  "of  all1  the  estate, 
right,  title,  interest,  use,  trust,  property  and 
possession,  benefit  and  equity  of  redemption, 
claim  and  demand  whatsoever,  which  the  said  J. 
P.  had,  at  the  time  of  his  becoming  a  bankrupt, 
in  trust  for  all  his  creditors."  The  defendant, 
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also,  gave  in  evidence  a  release,  dated  May  30, 
1807,  from  the  assignees  of  P.  the  bankrupt, 
to  James  A.  Stewart  and  John  A.  Wells,  of 
all  the  lands  of  P.,  the  bankrupt,  in  the  Coun- 
ties of  Ulster  and  Orange,  in  the  State  of  N. 
Y.,  for  the  consideration  of  $750.  The 
plaintiff's  counsel  objected  to  the  evidence 
of  this  release,  on  account  of  the  gener- 
ality and  vagueness  of  the  description  of 
the  lands  released  ;  but  the  judge  reserved 
all  questions  of  law.  The  defendant's  coun- 
sel insisted  that  he  had  shown  a  title  out 
of  the  lessors  of  the  plaintiff.  The  counsel 
for  the  plaintiff  then  read  in  evidence  an 
exemplification  of  the  examination  of  Pintard,. 
*before  the  Commissioners  of  Bank-  [*18& 
ruptcy,  in  Aug.,  1800,  in  which  he  declared, 
among  other  things,  that  he  had  been  dis- 
charged under  the  Insolvent  Law  of  the  State 
of  N.  J.,  May  22,  1798,  and  had  assigned  and 
delivered  up  all  his  estate,  real  and  personal, 
to  Elias  Dayton,  John  N.  Cummings  and  Jesse 
Baldwin,  his  assigeees,  and  that,  at  the  time  of 
his  examination,  he  had  no  estate  or  effects 
whatever  ;  and  that  the  schedules  attached  to 
his  examination,  contained  true  accounts  of  all 
his  debts  and  effects,  as  exhibited  when  he  so 
obtained  his  discharge  under  the  Insolvent  Act 
of  N.  J. ;  by  which  schedules,  it  appeared 
that  Pintard  claimed  and  assigned  about  4,000 
acres  of  land  in  the  patent  of  Minisink.  The 
plaintiff's  counsel  then  produced  in  evidence 
an  exemplification  of  the  proceedings  of  the- 
Court  of  C.  P.  of  Essex  Co.  in  the  State  of  N. 
J.,  in  the  case  of  John  Pintard,  an  insolvent 
debtor,  and  an  assignment  of  all  his  estate, 
real  and  personal,  by  him,  to  .the  said  Dayton, 
Cummings  and  Baldwin,  made  pursuant  to 
the  law  of  that  State,  dated  May  22,  1798,  in 
trust,  to  and  for  the  use  and  benefit  of  all  the 
creditors  of  the  Pintard. 

The  defendant  then  gave  in  evidence  an 
exemplification  of  certificate  of  the  clerk  of 
the  County  of  Essex,  in  N.  J.,  authenticated 
in  the  manner  required  by  the  Act  of  Congress, 
that  he  had  searched,  and  found  an  oath  or 
affidavit  of  the  said  Dayton,  Cummings  and 
Baldwin,  the  assignees  of  Pintard,  on  the  files 
or  record  of  the  said  court.  It  was  proved, 
that  a  short  time  before  the  trial  of  the  cause, 
Cummings,  one  of  the  assignees  of  P.  under 
the  Insolvent  Act  of  N.  J.,  declared  that  the 
Trustees  had  never  qualified,  and  that  he  had 
nothing  to  do  with  the  trust  or  property  ;  that 
Baldwin,  another  of  the  assignees  was  present 
at  the  time  the  declaration  was  made  by  C.  and 
said  nothing  of  the  oath,  but  refused  to  exe 
cute  any  release  to  J.  A.  Stewart  ;  and  it  ap- 
peared that  Dayton  was  dead.  It  was  also 
proved  that  in  July,  1816,  Cummings,  on  being 
applied  to  for  a  release  for  some  of  the  lots  in 
the  Minisink  patent,  said  that  he  never  had 
qualified  as  a  Trustee,  and  never  intended  to 
act  under  the  assignment  of  Pintard. 

*A  verdict  was  taken  for  the  plaint-  [*186 
iff,  subject  to  the  opinion  of  the  court  on  a 
case  coutaining  the  facts  as  above  stated  ;  and 
all  questions  of  law  and  evidence  at  the  trial 
were  reserved. 

Mr.  Betts,  for  the  plaintiff,  contended  that 

the  plaintiff  had   proved  a  title  under  Pintard 

and  his  assignees,  under  the  Insolvent  Law  of 

N.  J.     The  defendant  had  attempted  to  show 
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a  title  out  of  the  lessors,  in  purchasers  under  a 
deed  from  the  assignees  of  P.  as  a  bankrupt 
in  1B07,  seven  years  after  the  bankrupt  ob- 
tained a  jcertificate  of  discharge,  and  which 
did  not  describe  any  property  specifically. 
Such  a  general  assignment  by  the  Commis- 
sioners of  a  bankrupt  will  not  pass  a  particular 
estate  in  land.  The  property  must  be  particu- 
larly described.  The  llth,  12th  and  17th  sec- 
tions of  the  Act  show  that  the  Commissioners 
must  specify  the  real  estate  which  they  intend 
to  convey  or  assign  ;  so  that,  even  if  the  Com- 
missioners had  power  in  1807,  to  make  a  con- 
veyance, he  contended  that  it  has  not  been 
well  executed.  But  the  Bankrupt  Law  of  the 
U.  S.  was  limited  to  five  years,  and  expired  in 
1803,  and  after  that  teriiTthese  Commissioners 
had  no  power  to  convey. 

Again  ;  the  Commissioners  of  Bankruptcy 
were  apprised  of  the  assignment  by  Pintard, 
the  bankrupt,  previously  made  to  the  Trustees, 
under  the  Insolvent  Law  of  X.  J.  The  law 
will  presume  a  delivery  of  the  deed  to  the 
Trustees,  and  an  acceptance  by  them  of  the 
trust,  until  the  contrary  appears.  Those  as- 
signees are  the  real  lessors  in  this  suit. 

Messrs.  Billings  and  D.  B.  Ogden,  contra,  in- 
sisted that  by  the  Bankrupt  Act  of  the  U.  S. 
all  the  property  of  the  bankrupt  was  vested  in 
the  Commissioners.  In  cases  of  bankruptcy 
or  insolvency,  the  assignments  are  always 
general ;  and  such  a  general  description  of 
land  in  a  deed  is  sufficient.  (Jackson  v.  De 
Lancey,  HJohns.,  365.)  The  Bankrupt  Law 
contained  a  saving  of  all  proceedings  under 
commissions  actually  issued  at  the  time  the 
Act  expired  ;  and  the  commission  in  the  case 
of  Pintard  had  issied  before  that  time. 

Again ;  the  assignees  of  P.  under  the  Insolv- 
187*]  ent  Law  of  *N.  J.,  never  took  the  oath 
required  of  them  by  that  law  ;  and  until  they 
had  qualified,  they  could  not  act  as  Trustees, 
and  it  is.  proved  that  though  above  twenty 
years  have  elapsed,  nothing  has,  in  fact,  been 
done  by  those  Trustees.  Besides,  the  Trustees, 
by  virtue  of  the  Insolvent  Law  of  N.  J.,  can 
claim  nothing  in  this  State,  under  the  assign- 
ment to  them,  for  the  benefit  of  the  insolvent's 
creditors  there.  A  record  of  proceedings,  under 
an  Act  of  the  Legislature  of  X.  J.,  cannot  pass 
land  in  this  State.  But  admitting  that  the  as- 
signment was  regular  and  duly  executed,  there 
is  no  evidence  of  its  delivery  or  of  its  accept- 
ance by  the  grantees.  A  deed,  in  order  to 
pass  land,  must  be  executed  and  delivered  ac- 
cording to  the  forms  required  by  the  laws  of 
the  State  in  which  the  land  is  situated. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  plaintiff's  right  to  recover  depends 
entirely  on  the  effect  of  the  discharge  of  John 
Pintard,  and  the  assignment  made  to  Cum- 
mings  and  Baldwin,  under  the  insolvent  pro- 
ceedings in  New  Jersey ;  for  it  does  not  admit 
of  a  doubt  that  the  assignment,  under  the 
Bankrupt  Act,  by  the  Commissioners  of  Bank- 
ruptcy, to  Moore  and  Farquhar,  the  assignees 
of  Pintard,  passed  all  the  estate  and  interest  of 
Pintard  in  the  premises.  The  Act  repealing 
the  Bankrupt  Act  contained  savings  and  pro- 
visos in  favor  of  such  cases  as  were  then  pend- 
ing ;  and  this  case  was  then  pending. 
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The  question  is,  whether,  under  the  facts 
proved  in  this  case,  the  New  Jersey  assignees 
can  now  for  the  first  time,  after  the  lapse  of 
more  than  twenty  years,  assent  to  the  trust, 
and  take  under  a  deed,  when,  during  all  that 
period,  they  have  never  acted,  nor  accepted 
the  trust  conferred  on  them  bv  the  assignment 
of  the  22d  of  May,  1793.  I  am  of  opinion  that 
they  cannot.  It  is  necessary  to  the  validity  of 
a  deed,  that  there  be  a  grantee  willing  to  accept 
it.  It  is  a  contract,  a  parting  with  property  by 
the  grantor,  and  an  acceptance  thereof  by  the 
grantee.  An  acceptance  will  be  presumed, 
from  the  beneficial  nature  of  the  transaction, 
where  the  grant  is  not  absolute.  The  presump- 
tion is  not  so  strong,  that  the  grantee  accepts 
the  deed,  where  he  derives  no  benefit  under  it, 
but  is  subjected  to  a  duty,  or  the  performance 
*of  a  mere  trust.  The  non-existence  [*188 
of  any  oath,  on  the  part  of  the  assignees,  to 
execute  the  trust,  and  the  lapse  of  so  many 
year's,  without  having  executed  it,  coupled 
with  the  declarations  of  one  of  the  two  surviv- 
ing Trustees,  in  the  presence  of  the  other, 
without  any  dissent  on  his  part,  that  they  had 
anything  to  do  with  the  trust,  that  they  had 
never  qualified,  had  no  concern  with  the  prop- 
erty, and  never  intended  to  act,  make  out  the 
fact  that  they  never  agreed  to  accept  the  trust, 
and.  consequently,  never  assented  to  the  deed. 
In  Jackson  v.  Dunlap,  1  Johns.  Cas. .  114,  and 
in  Jackson  v.  Phippn,  12  Johns.,  422,  the  prin- 
ciple is  distinctly  advanced,  that  it  is  essential 
to  the  legal  operation  of  a  deed  that  the  grantee 
assent  to  receive  it,  and  that  there  could  be  no 
delivery  without  an  acceptance. 

Without  examining  the  other  points  in  the 
case,  this  is  decisive  against  the  plaintiff's  right 
of  recovery. 

Judgment  for  the  defendant. 

Cited  in— 6  Cow..  620 ;  2  Wend.,  317 ;  15  Wend.,  661 ; 
45  N.  Y.,  410 ;  6  Barb.,  197 ;  20  Barb.,  338 ;  31  Mich., 
450. 


JACKSON,  ex  dem.   SMITH,  v.  GOODELL. 

Indian  Tribes — Subject  to  State  Jurisdiction — 
Are  Citizens — Property  Rights — Subject  to  Leg- 
islative Regulation — Deed  of  Indian,  Executed 
in  1797,  Valid. 

The  Indian  tribes  within  this  State  are  subject  to 
the  jurisdiction  and  laws  of  the  State.  These  In- 
dians are  not  aliens,  but  citizens,  owing  allegiance 
to  the  government,  and  entitled  to  its  protection. 

They  may  acquire  property,  by  purchase  or  de- 
scent, and  aliene  or  transmit  the  same,  as  natural 
born  citizens ;  subject,  however,  to  such  regulations 
as  the  Legislature  may  prescribe,  for  their  security 
against  imposition  and  fraud. 

A  deed,  therefore,  executed  in  1797,  in  the  usual 
form,  by  the  only  son  of  an  Indian,  to  whom  lands 
had  been  granted  by  the  State,  for  his  services,  as  a 
soldier  in  the  Revolutionary  War,  claiming  and 
holding  the  same,  as  heir  to  his  father,  is  valid ; 
there  being  at  the  time  of  the  conveyance  no  law 
of  the  State  disabling  individual  Indians,  seised  of 
real  estate,  from  aliening  their  lands,  or  regulating 
the  manner  of  their  conveyance. 

Citations— 14  Johns.,  472 ;  7  Johns.,  290 ;  1  R.  L.  K. 
&  R.,  464 ;  2  N.  R.  L.,  175,  sess.  36,  ch.  92,  sec.  55 ;  1 
Bl.  Com.,  366;  Act,  sess.  45,  ch.204. 

THIS  was  an  action  of  ejectment,  brought  to 
recover  the  possession  of  lot  No.  33,  in 
the  township  of  Junius,  in  the  County  of  Sen- 
eca, and  was  noticed  for  trial  at  the  Seneca 
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Circuit,  in  1821,  when  the  parties  agreed  to 
submit  the  cause  to  the  opinion  of  the  court, 
on  a  case  containing  the  following  facts  :  Let- 
ters patent  for  the  lot  in  question,  and  for  an- 
other lot  in  Junius,  dated  Jan.  29,  1791,  were 
granted  to  Lieut.  John  Sagoharase,  an  Oneida 
Indian,  who  served  in  the  line  of  this  State,  in 
the  Army  of  the  U.  S. ,  in  the  Revolutionary 
189*]  War,  and  *clied  Mar.  27,  1783,  leaving 
a  son,  named  William,  his  only  lawful  issue, 
and  who  resided  with  the  tribe  of  Oneida  In 
dians.  William,  the  son  of  the  patentee,  in 
1797,  in  consideration  of  $250,  conveyed  lot 
No.  33  to  Peter  Smith,  the  lessor  of  the  plaint- 
iff in  fee  ;  and  the  deed  was  regularly  proved 
and  recorded  Sept,  16,  1797  He,  William  S., 
afterwards,  May  6,  1810,  for  the  consideration 
of  $300,  executed  a  deed,  in  fee,  for  the  same 
lot,  to  Elijah  Miller,  which  deed  was  acknowl- 
edged by  the  grantor,  and  approved  by  the 
Surveyor-General,  in  pursuance  of  the  Act  in 
such  case  made  and  provided.  The  defendant 
was  in  possession  of  the  lot,  claiming  title 
under  E.  Miller;  and  before  the  suit  was  com- 
menced, the  lessor  of  the  plaintiff  demanded 
the  possession,  and  to  have  the  improvements 
on  the  lot  appraised,  according  to  the  Statute 
of  Apr.  8,  1813,  and  the  defendant  refused  to 
join  in  such  appraisement. 

It  was  agreed  that  if  the  court  should  be  of 
opinion  that  the  plaintiff  is  entitled  to  recover, 
the  defendant  might  enter  up  judgment  as 
upon  a  special  verdict  containing  the  above 
facts  ;  and  in  case  the  court  should  be  of  opin 
ion  in  favor  of  the  defendant,  the  plaintiff  was 
to  be  at  liberty  to  enter  judgment  as  upon  a 
special  verdict  containing  the  same  facts. 

Mr.  D.  Cady  for  the  plaintiff. 

Mr.  E.  Miller  for  the  defendant. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

In  the  case  of  Jackson  v.  Sharp,  14  Johns., 
472,  it  was  decided  that  an  Indian  patentee, 
might  aliene  lands  granted  to  htm  individually; 
and  it  was  held  that  a  conveyance  by  an  In- 
dian patentee,  gfven  in  the  year  1791,  was 
valid,  effectual  and  operative,  to  vest  all  his 
right  in  the  grantee.  We  were  of  opinion  that 
the  inhibition  in  the  Constitution  against  the 
purchase  of  lands  from  Indians,  as  well  as  the 
Act  of  the  18th  of  March,  1788,  related  solely 
to  purchases  of  land  from  Indians,  as  a  tribe, 
or  community,  and  did  not  extend  to  a  case  of 
19O*]  individual  ownership.  We  *were  of 
opinion,  also,  that  the  case  of  Jackson  v..  Wood, 
7  Johns.,  290,  was  decided  under  the  Act  of 
1801.  (1  R.  L.  K.  and  R.,  464.)  In  the  latter 
case  the  deed  from  the  Indian  was  posterior  to 
the  Act  of  1801.  But  in  the  case  of  Jackson 
v.  Sharp,  the  deed  from  the  Indian  was  in 
1791.  In  the  present  case,  the  deed  under 
which  title  is  deduced  was  executed  by  the 
son  and  only  child  of  the  Indian  patentee,  to 
the  lessor  of  the  plaintiff,  on  the  10th  of  Sept., 
1797  ;  so  that  this  case  must  be  decided  inde- 
pendently of  the  Act  of  1801,  or  any  subse- 
quent legislative  enactment  ;  and  the  question 
is,  simply,  whether  a  legitimate  child  of  an 
Indian,  holding  property  by  grant  from  the 
State  to  him  individually,  is  to  be  regarded  as 
his  heir,  so  far  as  to  take  by  inheritance  ;  and 
this  involves  the  inquiry  whether  an  Oneida 
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Indian  is  to  be  considered  a  citizen  of  .the 
State,  or  an  alien. 

By  the  55th  section  of  the  Act  (2  N.  R.  L., 
175,  sess.  36,  ch.  92),  the  heirs  of  Irldians  to 
whom  'lands  had  been  granted  by  this  State 
for  military  services  in  the  then  late  war  be- 
tween the  U.  S.  and  Great  Britain,  were  made 
capable  of  taking  and  holding  any  such  lands 
by  descent,  in  the  same  manner  as  if  such 
heirs  were  citizens  of  this  State,  at  the  death 
of  his,  her,  or  their  ancestors  ;  and  it  is  further 
provided  that  every  conveyance  hereafter  to 
be  executed,  by  such  patentee  or  his  heirs,  to 
any  citizen  of  this  State,  shall  be  valid,  if  exe- 
cuted with  the  approbation  of  the  Surveyor- 
General,  to  be  expi-essed  by  an  indorsement 
on  such  conveyance,  and  signed  by  the  Sur- 
veyor-General ;  with  a  proviso  that  noth- 
ing in  the  Act  shall  in  any  manner  con- 
firm any  deed  or  conveyance  theretofore 
executed  by  the  patentee  or  his  heirs.  This 
Act  was  passed  in  1813.  Although  the  Act 
is  not  a  declaratory  one,  yet  it  is  manifest 
that  the  Legislature  must  have  supposed, 
either  that  an  Indian  heir  could  not  take  by 
descent,  and  could  not  aliene  without  legisla- 
tive provision;  or  they  must  have  considered  it 
a  doubtful  case,  requiring  some  legislative 
enactment  to  remove  a  supposed  disability  on 
the  part  of  the  Indian  heirs.  We  are  now, 
however,  required  to  pronounce  upon  their 
condition  antecedently  to  this  Act.  In  the 
case  of  Jackson  v.  Wood,  the  then  Chief  Justice, 
Kent,  threw  out  some  general  *re-  [*191 
marks  on  the  state  of  the  Oneida  Indians.  He 
observed  that  their  political  relation  to  this 
State  was  peculiar,  and  sui  generis  ;  and  that 
if  they  were  not  aliens  in  every  sense,  because 
of  their  dependence  as  a  tribe,  and  their  right 
to  protection,  they  could  not  be  considered  as 
subjects  born  under  allegiance,  and  bound,  in 
the  common  law  sense  of  the  term,  to  all  its 
duties.  But  no  direct  or  decided  opinion  was 
intended  to  be  expressed  by  the  learned  judge, 
or  by  the  court,  whether  the  issue  of  an  Indian, 
dying  seised  of  land,  could  take  by  descent ; 
for  the  case  did  not  call  for  such  opinion. 

Natural  born  subjects  are  defined  by  Black- 
stone  (1  Bl.  Com.,  366),  to  be  "such  as  are 
born  within  the  dominions  of  the  Crown  of 
England  ;  that  is,  within  the  ligeance  of  the 
King."  "Allegiance  is  the  tie,  or  ligamen, 
which  binds  the  subject  to  the  King,  in  return 
for  that  protection  which  the  King  affords  the 
subject."  Allegiance,  both  express  and  im- 
plied, is  of  two  sorts — the  one  natural,  the 
other  local ;  the  former  being  perpetual,  the 
latter  temporary.  Natural  allegiance  is  such 
as  is  due  from  all  men  born  within  the 
King's  dominions,  immediately  upon  their 
birth  ;  for,  immediately  upon  their  birth, 
they  are  under  the  King's  protection.  Natural 
allegiance,  he  says,  is  perpetual,  and  for  this 
reason,  evidently  founded  on  the  nature  of 
government  •,  that  allegiance  is  a  debt  due 
from  the  subject,  upon  an  implied  contract 
with  the  prince,  that  so  long  as  the  one  affords 
protection,  so  long  the  other  will  demean  him- 
self faithfully.  Natural  born  subjects  have  a 
great  variety  of  rights,  which  they  acquire  by 
being  born  within  the  King's  ligeance,  which 
can  never  be  forfeited,  but  by  their  own  mis- 
behavior ;  but  the  rights  of  aliens  are  much 
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more  circumscribed,  being  acquired  only  by 
residence,  and   lost  whenever    they  remove. 
"  If  an  alien,"  he  says,  "could  acquire  a  per- 
manent   property  in  lands,  he  must  owe  an 
allegiance  equally  permanent    to  the    King, 
which    would   probably  be  inconsistent  with 
that  which  he  owes  his  natural  liege  lord  ;  be- 
sides, that  thereby  the  nation  might,  in  time,  | 
be  subject  to  foreign  influence,  and  feel  many 
other  inconveniences.     It  is  on  these  principles  j 
that  an  alien,  when  he  purchases  lands,  cannot  j 
hold  them,  if  the  government  see  fit  to  proceed  i 
192*]  for  an  escheat,  *and  that  he  is  abso-  I 
lutely  precluded  from  taking  by  descent,  hav- 
ing no  heritable  blood." 

These  Indians  are  born  in  allegiance  to  the 
government  of  this  State,  for  our  jurisdiction 
extends  to  every  part  of  the  State  ;  they  receive 
protection  from  us,  and  are  subject  to  our  laws. 
Indeed,  our  Legislature  regulate,  by  law,  their 
internal  concerns,  and  exercise  entire  and  per- 
fect control  over  them.  By  an  Act  of  the  last 
session  of  the  Legislature  (sess.  45,  ch.  204),  it  is 
enacted  that  the  sole  and  exclusive  jurisdiction, 
trying  and  punishing  all  and  every  person,  of 
whatever  nation  or  tribe,  for  crimes  and  of- 
fenses committed  within  any  part  of  this  State, 
except  only  such  crimes  and  offenses  as  are 
cognizable  in  courts  deriving  jurisdiction  under 
the  Constitution  and  laws  of  the  U.  S.,  of  right 
belongs  to,  and  is  exclusively  vested  in,  the 
courts  of  justice  of  this  State.  The  preamble 
to  this  Act  recites  that  the  Seneca  and  other 
tribes  of  Indians  residing  within  this  State 
have  assumed  the  power  of  trying  and  punish- 
ing, and  in  some  cases  capitally,  members  of 
their  respective  tribes,  for  supposed  crimes  by 
them  done  and  committed  in  their  respective 
reservations,  and  within  this  State.  It  further 
recites  that  the  sole  and  exclusive  cognizance 
of  all  crimes  and  offenses  committed  within 
this  State  belongs,  of  right,  to  courts,  holden 
under  the  Constitution  and  laws  thereof,  as  a 
necessary  attribute  of  sovereignty.  The  Act 
proceeds  to  pardon  Tommy  Jemmy,  otherwise 
called  Soo-non-gize,  an  Indian  of  the  Seneca 
tribe,  for  the  murder  of  an  Indian  woman, 
alleged  to  have  been  committed  within  the 
Seneca  reservation.  This  Statute  not  only 
asserts  the  exclusive  jurisdiction  of  this  State 
over  all  crimes  or  offenses  committed  within 
the  Indian  reservations,  but  it  expressly  ne- 
gates any  jurisdiction  to  the  Indian  tribes,  to 
take  cognizance  of  offenses  committed  therein, 
even  by  those  of  their  own  tribes.  If,  then, 
our  jurisdiction  exclusively  reaches  them,  if 
they  have  no  right  to  punish  offenses,  if  they 
receive  protection  from  our  government,  are 
subject  to  our  legislation,  being  born  within 
the  State,  they  must  owe  to  this  government  a 
permanent  allegiance,  and  they  cannot  be 
aliens.  It  does  not  affect  the  question,  or 
make  them  less  citizens,  that  we  do  not  tax 
19.3*]  them,  or  require  military  *or  other 
services  from  them.  This  is  a  mere  indulgence 
arising  from  their  peculiar  situation.  For  a 
long  succession  of  years  we  have  exercised  an 
entire  supremacy  over  all  the  tribes  within  the 
State,  and  have  regulated  by  law  their  internal 
concerns,  their  contracts  and  their  property. 
In  one  sense  only,  they  may  be  considered  as 
having  the  semblance  of  national  rights,  as 
regards  their  right  to  retain  to  their  own  use, 
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or  to  dispose,  under  the  regulations  of  our 
government,  of  their  lands.  In  every  other 
sense,  they  are  as  completely  the  subjects  of 
our  laws  as  any  other  citizens  ;  and  we  must 
conclude  that  they  are  citizens.  When,  there- 
fore, the  Legislature  attempted  to  impart  to 
them  the  right  of  inheritance,  they  conferred 
no  new  right,  for  they  had  already  acquired  it. 
We  do  not  mean  to  say  that  the  condition  of 
the  Indian  tribes,  at  former  and  remote  peri 
ods,  has  been  that  of  subjects  or  citizens  of 
the  State.  Their  condition  has  been  gradually 
changing,  until  they  have  lost  every  attribute 
of  sovereignty,  and  become  entirely  dependent 
upon,  and  subject  to  our  government.  I  know 
of  no  half-way  doctrine  on  this  subject.  We 
either  have  an  exclusive  jurisdiction,  pervad- 
ing every  part  of  the  State,  including  the  terri- 
tory held  by  the  Indians,  or  we  have  no  juris- 
diction over  their  lands,  or  over  them,  whilst 
acting  within  their  reservations.  It  cannot  be 
a  divided  empire  ;  it  must  be  exclusive,  as  re- 
gards them  or  us  ;  and  the  Act  referred  to,  as 
well  as  the  actual  state  and  condition  of  the 
Indian  tribes  within  this  State,  shows  that  the 
jurisdiction  is  in  the  State,  and  consequently, 
upon  the  principles  of  the  common  law,  they 
must  be  citizens.  This  being  the  case,  William 
Sagoharase  took  the  lot  in  question,  by  descent, 
as  heir  to  his  father,  John  Sagoharase,  to  whom 
it  had  been  granted  in  1791,  for  military  serv- 
ices, and  William,  the  heir,  having  aliened  it, 
prior  to  any  statute  disabling  an  Indian  indi- 
vidually seised  of  real  estate  from  aliening  his 
lands,  the  lessor  of  the  plaintiff  acquired  a 
legal  title  thereto.  It  is  not  intended  to  ques- 
tion the  power  of  the  Legislature  to  regulate 
the  manner  in  which  Indians  are  to  convey 
their  property,  real  or  personal.  They  may 
treat  them  as  wanting  discretion  to  manage 
their  property,  and  devise  guards  and  checks 
against  frauds  upon  them.  But  nothing  of 
this  kind  had  *been  done  when  the  ]*194 
deed,  under  which  the  plaintiff  claims,  was 
executed,  and  it  must,  therefore,  prevail. 

Judgment  for  the  plaintiff. 

Reversed— 20  Johns.,  693. 

Disapproved— 5  Pet.,  67, 

Cited  in— 8  Cow.,  190 ;  18  Wend.,  442 ;  11  Paige,  612. 


L.  &  S.  DENISON 

v. 

THE  SCHOONER  APPELONIA  AND  HER 
OWNERS. 

Construction  of  Act  for  Arrest  of  Vessels  for 
Debt —  When  Lien  Ceases. 

Under  the  Act  Authorizing  the  Arrest  of  Ships 
and  Vessels  for  Debts,  &c.,  passed  Aug.  10,  1798  (1 
N.  R.  L.,  130,  sess.  22,  ch.  1),  and  the  Act  of  Feb.  28, 
1817  (sess.  40,  ch.  60),  in  amendment  thereof,  the 
lien  on  the  vessel  ceases :  1.  When  she  has  left  the 
State :  2.  When,  after  being  arrested,  the  owners 
give  bonds  with  sureties,  &c. ;  and,  3.  When,  after 
being  arrested,  no  security  is  given,  but  the  vessel 
has  removed  to  another  port  or  place  in  the  State, 
for  more  than  twelve  days,  after  the  arrest.  The 
proviso  of  the  last  Act  does  not  apply  to  the  case 
where  the  vessel  was  removed,  and  continued  ab- 
sent from  the  port  or  place  where  the  supplies  and 
materials  were  furnished,  more  than  twelve  days 
before  the  arrest. 
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Citations— Act,  Aug.  10, 1798,  sees.  4,  5 ;  Act,  sees. 
40,  ch.  60,  sec.  4. 

THE  proceedings  in  this  cause  were  re- 
moved by  certiorari  from  the  Court  of  C. 
P.  of  Jefferson  Co.  An  attachment  was  issued, 
under  the  Act  of  Aug.  10,  1798  (1  N.  R.  L.,  130, 
sess,  22,  ch.  1),  and  the  Act  amending  the 
same,  passed  Feb.  28, 1817  (sess.  40.  ch.  60), 
against  the  schooner  Appelonia,  for  labor  and 
materials  furnished  for  the  said  vessel,  at  Sack- 
ett's Harbor.  The  President,  Directors  and 
Company  of  the  Bank  of  Utica,  as  owners  of 
the  vessel,  pleaded:  1.  N&n  assumpsit.  2. 
That  as  to  $125.04,  part  and  parcel  of  the 
demand  or  lien  of  the  plaintiffs,  it  arose  on  or 
about  Dec.  2,  1819  ;  that  the  schooner  was 
arrested  Dec.  30,  1820,  and  that  before  the 
arrest,  to  wit:  June  1,  1820,  the  said  schooner 
left,  and,  for  more  than  twelve  days,  contin 
ued  absent  from  the  port  of  Sackett's  Harbor, 
where  the  supplies  and  materials  were  furn- 
ished, and  where  the  schooner  might  have 
been  arrested,  whereby  the  supposed  lien  of 
the  plaintiff,  as  to  the  $125.04,  part  and  parcel 
of  their  demand,  ceased.  To  this  plea  there 
was  a  demurrer  and  a  joinder  in  demurrer. 
There  was  no  judgment  on  the  demurrer  in 
the  court  below  ;  and  the  cause  came  before 
the  court  on  the  same  pleadings  as  set  forth  in 
the  return  to  the  certiarari;  and  was  submit- 
ted without  argument. 

Per  Curiam.  The  first  Act  (10th  of  Aug. , 
195*]  1798 ;  1  N.  R.  *L.,  130)  gives  a  lien  on 
the  ships  and  vessels  of  non-resident  owners, 
and  contains  a  general  provision  "that  the  lien 
shall  cease  immediately  after  such  ship  or  ves- 
sel shall  have  left  this  State."  (Sec.  5.)  It  also 
provides  that  the  owner  may  give  bonds  with 
sureties,  to  satisfy  the  demands,  and  then  the 
ship  "shall  be  discharged  from  the  attachment, 
and  be  permitted  to  proceed  on  her  voyage." 
(Sec.  4.) 

The  amendatory  Act  of  Feb.  28, 1817(sess.40, 
ch.  60),  extends  the  provisions  of  the  first  Act 
to  vessels  owned  by  persons  resident  in  this 
State;  with  a  proviso,  "that  in  case  of  the 
arrest  of  any  ship  or  vessel  by  virtue  of  the 
said  recited  Act,  and  bond  given  pursuant  to 
the  4th  section  thereof,  the  lien  created  by  the 
said  Act  on  such  ship  or  vessel  shall  immedi- 
ately cease  ;  and  provided,  also,  that  the  said 
lien  shall  in  no  case  endure  beyond  twelve 
days  after  such  ship  or  vessel  shall  leave  the 
port  in  which  the  same  may  have  been  so 
arrested." 

The  plea  is  bad.  No  part  of  the  proviso  in 
last  Act  applies  to  any  vessel,  except  such  as 
"may  have  been  so  arrested"  under  the  Statute. 
The  Statute  discharges  the  lien  in  three  cases: 
1st.  Where  the  vessel  "has  left  the  State." 
2d.  Where  she  has  been  "arrested"  and  given 
bonds,  &c.  3d.  Where  she  has  been  "arrest- 
ed" and  given  no  security  ;  but  has  removed  to 
another  port  or  place  in  this  State,  for  the  space 
of  more  than  twelve  days  after  the  arrest. 

The  averment  in  this  plea  does  not  show 
either  of  these  cases.  It  is  merely  "that 
before  the  said  arrest,  the  schooner  left  and 
continued  absent  more  than  twelve  days  from 
the  port  of  Sackett's  Harbor,  where  the  sup- 
plies and  materials  were  furnished,"  &c. 

Judgment  for  the  plaintiffs  on  the  demurrer. 
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*SWETT  v.  COLGATE  ET  AL.  [*196 

Sales —  Warranty  of  Qiiality  not  Implied —  What 
necessary  to  Constitute  Express  Warranty.  • 

Though  on  the  sale  of  goods  there  is  an  implied 
warranty  as  to  the  title,  yet  the  vendor  is  not  an- 
swerable for  their  quality  or  goodness,  unless  there 
is  an  express  warranty  or  fraud. 

As,  where  the  article  sold  was  considered  and  de- 
scribed as  barilla,  and  was  examined  by  the  vendee 
before  the  sale  at  auction,  and  a  sample  exhibited 
at  the  sale,  and  the  article  was  supposed  to  be  ba- 
rilla, and  purchased  as  such;  but  afterwards,  the 
vendee,  on  using  some  of  the  article,  in  the  manu- 
facture of  soap,  discovered  that  it  was  not  barilla, 
but  kelp,  whicn  greatly  resembles  it,  but  is  an  arti- 
cle of  very  little  or  no  value.  Held  that  there  being 
no  express  warranty  or  fraud  on  the  part  of  the 
vendor,  no  action  would  lie  against  him,  at  the  suit 
of  the  vendee,  who  had  offered  to  pay  for  what  he 
had  used,  and  to  return  the  residue ;  and  the  bad 
quality  of  the  article,  therefore,  was  no  defense  to 
a  suit  brought  by  the  vendor,  to  recover  the  price 
for  which  it  was  sold. 

To  constitute  an  express  warranty,  it  is  essential 
that  the  affirmation,  at  the  time  of  sale,  should  be 
intended  by  the  party  as  a  warranty;  otherwise, 
the  affirmation  is  only  matter  of  judgment  or  opin- 
ion. 

Citations— 2  Cat.,  48,  56 ;  1  Johns.,  96,  129,  274-5 ;  4 
Johns.,  421;  5  Johns..  354,  395;  13  Johns.,  392;  18 
Johns.,  403;  3  T.  R.,  57;  2  Bl.  Com.,  451 ;  4  Campb., 
144. 

A  SSUMPSIT  for  goods  sold  and  delivered. 
1A_  The  goods  were  consigned,  by  merchants 
in  England,  to  the  plaintiffs,  in  Boston,  as 
their  factors,  who  sent  them  to  Messrs.  Good- 
hue  &  Co.  of  N.  y.,  and  were  invoiced  as 
barilla.  After  offering  the  article,  for  some 
time,  at  private  sale,  Messrs.  G.  &  Co.,  pursu- 
ant to  instructions,  sent  it  to  auction,  where 
it  was  sold,  after  being  advertised  in  the  news- 
papers, to  the  defendants,  at  a  credit  of  sixty 
days.  G.  &•  Co.  offered  it  for  sale  as  barilla, 
and  it  was  advertised  and  sold  as  such,  and 
was  described  in  the  bill  of 'parcels,  delivered 
to  the  defendants,  as  barilla.  The  qtiatutity 
sold  was  35  tons  and  35  pounds,  at  $30  per 
ton. 

Barilla  is  a  substance  procured  from  a  plant 
of  that  name,  cultivated  on  the  coast  of  the 
Mediterranean  Sea,  and  there  manufactured. 
It  contains  soda,  or  alkali,  which  constitutes 
its  only  value,  being  used  in  the  manufacture 
of  soap,  and  for  which  purpose  it  was  bought 
by  the  defendants,  who  are  soap  manufact- 
urers. After  using  part  of  the  article,  the 
defendants  discovered  that  it  was  not  barilla, 
but  kelp,  which  is  a  substance  greatly  resem- 
bling barilla,  but  containing  a  very  small  pro- 
portion of  the  alkali,  or  soda,  kelp  i«  made 
in  Great  Britain,  from  seaweed,  and  cannot  be 
distinguished  from  barilla,  except  by  analysis. 
Barilla  contains  about  50  per  cent,  of  alkali,  or 
soda,  but  kelp  not  more  than  5  per  cent.  Kelp 
is  not  used  in  this  country,  in  the  manufacture 
of  soap,  nor  for  any  purpose,  it  being  in  hard 
masses,  and  not  worth  the  expense  of  breaking 
j  it  up  ;  though  it  is  used  as  a  substitute  for 
common  salt,  in  Great  Britain,  where  they  use 
barilla  in  the  manufacture  *of  soap.  [*197 
Previous  to  the  sale  at  auction,  the  article  was 
several  times  examined  by  one  of  the  defend- 
ants, who  bid  for,  and  purchased  it  at  auction, 

NOTE.— Sales—  Warranty  of  Quality  not  implied. 
See  Seixas  v.  Woods,  2  Cai.,  48,  note. 

What  necessary  to  constitute  express  warranty. 
See  Chapman  v.  Murch,  19  Johns-,  290. 
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for  them  ;  and  a  sample  of  it  was  exhibited  at 
the  time  of  sale.  Goodhue  &  Co.,  before  the 
sale,  knew  that  the  article  was  of  bad  quality, 
but  did  know  that  it  was  any  other  than  baril- 
la. On  discovering  that  the  article  was  not 
barilla,  and  before  the  term  of  credit  given  at 
the  sale  was  expired,  the  defendants  offered  to 
pay  Messrs.  Goodhue  &  Co.  for  six  and  three 
quarters  tons  which  had  been  used,  at  the  rate 
of  $30  per  ton,  and  to  return  to  them  the  resi- 
due ;  but  Goodhue  &  Co.,  being  agents, 
declined  the  offer  ;  and  the  present  suit  was 
brought  under  their  direction,  in  the  name  of 
the  plaintiff  ;  it  being  agreed  by  the  defend- 
ants, that  of  objection  should  be  made  on  that 
accou-nt  ;  but  that  the  case  should  be  consid- 
ered in  the  same  manner  as  if  the  case  had 
been  brought  by  the  English  consignors.  The 
cause  came  before  the  court,  on  a  case  contain- 
ing the  facts  above  stated. 

Mr.  P.  A.  Jay,  for  the  plaintiff.  If  the 
article  sold  turns  out  to  be  different  from 
what  it  was  supposed  to  be  by  both  parties,, 
the  civil  law  authorizes  the  vendee  to  rescind 
the  contract ;  but  the  common  law  does  not. 
In  other  words,  where  there  is  no  fraud,  and 
no  agreement  to  the  contrary,  the  civil  law 
throws  the  loss  on  the  seller,  and  the  common 
law  upon  the  purchaser.  If  the  law  on  the 
subject  is  settled  and  universally  known,  the 
one  rule  may  be  as  equitable  as  the  other. 
The  rule  of  the  common  law  of  England,  as  it 
existed  at  the  time  of  our  Revolution,  was  rec- 
ognized and  adopted  as  the  law  of  this  State, 
in  the  case  of  Seixas  v.  Woods,  2  Cai. ,  48,  and 
the  doctrine  of  that  case  has  since  been  steadi- 
ly adhered  to  by  this  court.  (Snell  v.  Moses,  1 
Johns. ,  96  ;  Perry  v.  Aaron,  Id. ,  129  ;  Defreeze 
v.  Trumper,  Id. ,  274 ;  Holden  v.  Dakin,  4 
Johns.,  421  ;  Davis  v.  Meeker,  5  Johns.,  354  ; 
Sand*  v.  Taylor,  Id.,  395  ;  Cunningham  v. 
Spier,  13  Johns. ,  393  ;  Fleming  v.  Slocum,  18 
Johns.,  403;  Thompson  v.  Ashton,  14  Johns., 
316.)  The  same  rule  is  recognized  by  Wash- 
198*]  ington,  J.,  in  the  case  of  Willing  *v. 
Consequa,  I  Pet.  C.  C.,  317,  decided  in  the  Cir- 
cuit Court  of  the  U.  S. 

It  is  not  denied  that  in  the  later  English 
decisions  slight  circumstances  have  sometimes 
been  considered  as  amounting  to  a  warranty  ; 
but,  even  as  the  law  now  stands  in  the  English 
courts,  the  plaintiff  is  entitled  to  judgment. 
If  J.  S.  orders  goods,  without  seeing  them, 
and  the  vendor  sends  goods  which  do  not 
answer  the  description,  J.  S.  is  not  bound  to 
keep  them,  or  to  pay  for  them.  This  is  too 
obviously  just  to  require  any  argument  or 
illustration.  J.  S.  cannot  be  bound  to  pay  for 
what  he  has  not  agreed  to  purchase.  This  will 
serve  to  explain  many  of  the  English  cases 
which  may  be  cited  by  the  defendants. 

Again  ;  if  J.  S.  buys  on  the  representation 
of  the  vendor  only,  and  without  seeing  the 
article,  he  is  not  bound  to  pay  for  it,  if  it 
should  prove  to  be  different  from  what  it  was 
represented.  It  is  said,  indeed,  that  the  rep- 
resentation amounts  to  a  warranty  ;  but  the 
time  reason  of  the  rule  is,  that  the  article 
delivered  is  not  that  which  J.  S.  agreed  to 
purchase. 

If  I  agree  with  a  wine  merchant  for  a  cask 
of  Madeira  wine,  and  that  which  he  sends  to 
me  proves  to  be  Teueriffe  wine,  I  am  not 
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bound  to  pay  for  it.  (Gardiner  v.  Gray,  4 
Campb.,  144.)  But  if  the  wine  is  shown  to  me, 
and  a  sample  is  offered  for  me  to  taste,  and 
after  tasting  the  sample,  I  agree  to  purchase 
it,  I  must  pay  for  it,  though  The  vendor  called 
it  Madeira  wine,  and  I  paid  the  price  of  Ma- 
deria,  and  though  it  proves  to  be  Teneriffe ; 
unless  the  vendor  knew  at  the  time  of  sale 
that  it  was  not  Madeira,  or  unless  he  warranted 
that  it  was  Maderia.  So,  where  there  is  a  sale 
by  sample,  the  vendee  is  not  bound  to  accept 
the  bulk  of  the  commodity,  unless  it  agrees 
with  the  sample  ;  but  if  it  does  agree  with  the 
sample,  he  is  bound  to  pay  for  it,  unless  there 
be  either  fraud  or  a  warranty  on  the  part  of 
the  vendor.  By  a  warranty,  is  meant  any 
engagement,  no  matter  in  what  words  ex- 
pressed, by  which  the  vendor  takes  upon  him- 
self the  responsibility  as  to  the  nature  oftthe  • 
article  sold.  But  as  any  form  of  words  may 
amount  to  a  warranty,  where  they  are  so  un- 
derstood by  the  parties,  so  no  words  will  make 
a  warranty,  where  they  are  not  so  understood 
by  the  parties. 

*It  is  admitted,  in  the  present  case,  [*199 
that  there  was  no  fraud  on  the  part  of  Messrs. 
Goodhue  &  Co. ;  but  it  will  be  contended  that 
there  was  a  fraud  in  the  persons  who  consigned 
the  article  to  the  plaintiffs.  But  the  case  states 
that  barilla  and  kelp  are  so  nearly  alike  in 
their  appearance  that  they  cannot  be  distin- 
guished without  a  chemical  analysis  ;  and  the 
defendants,  though  in  the  constant  habit  of 
using  barilla  in  their  manufacture,  and  there- 
fore must  have  had  great  skill  and  experience 
in  ascertaining  the  genuineness  of  the  article, 
and  though*  they  repeatedly  inspected  it  before 
the  sale,  were,  after  all,  deceived  in  relation 
to  it.  Can  it,  then,  be  supposed  that  merchants 
not  in  the  habit  of  using  the  article  could  have 
been  better  judges  of  its  nature  ?  Fraud  is 
odious,  and  not  to  be  presumed. 

The  article  was  sold  at  auction,  by  sample, 
which  the  defendants  examined  ;  the  only 
warranty,  therefore,  was,  that  the  bulk  of  the 
article  corresponded  with  the  sample ;  and 
that  it  did  so,  is  admitted.  The  bill  of  parcels 
did  not  amount  to  a  warranty,  nor  was  it  in- 
tended as  such  ;  besides,  the  sale  was  consum- 
mated by  the  delivery.  The  bill  of  parcels 
merely  ascertained  the  price  or  amount  to  be 
paid.  Nor  can  it  be  objected,  that  a  warranty 
is  to  be  implied  from  the  invoice.  It  was  not 
exhibited  at  the  sale,  or  shown  to  the  defend- 
ants. It  was  merely  sent  by  the  shippers  to 
their  agent  in  Boston,  and  was  not  intended 
i  as  a  warranty  or  engagement.  Supposing  the 
j  owners  to  have  acted  with  good  faith,  they 
must  have  sent  such  an  invoice,  because  they 
believed  it  to  be  true.  But  it  will  be  said,  that 
though  an  express  warranty  is  necessary,  to 
make  the  vendor  liable  for  the  quality  of  the 
article  sold,  yet  a  warranty  is  always  implied 
that  the  article  is  that  for  which  it  is  sold. 
But  no  such  distinction  is  to  be  found  in  the 
cases  which  have  been  cited.  It  is  frequently 
|  the  quality  that  makes  all  the  difference  in 
i  the  value  of  the  article  to  the  purchaser.  In 
what  else  consists  the  difference  between  Ma- 
deria and  Port  wine  ;  between  ale  and  small 
beer  ;  or  between  rum  and  brandy  ?  But,  in 
fact,  barilla  and  kelp  are  only  different  quali- 
ties of  the  same  article.  Each  contains  a 
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mixture  of  soda  with  vegetable  ashes.  The  only 
difference  between!  them,  which  the  most  expert 
2OO*]  *chemist  can  detect,  is,  that  one  con- 
tains a  larger  proportion  of  soda  than  the  other. 
Messrs.  Winter  and  Bollon,  contra,  contended: 

1.  That  from  the  facts  in  the  case,  it  was  to  be 
inferred  that  the  real  plaintiffs,  the  consignors 
in  England,  knew  that  the  article  in  question 
was  kelp,  and  not  barilla.     It  was  a  fraud, 
therefore,  in  them,  in  invoicing  and  represent- 
ing it  as  barilla,  whereby  their  agents  were 
induced  to  offer  it  for  sale  as  barilla,  and  the 
defendants  to  purchase  it  as  such.  They  ought 
not,  then,  to  recover  in  this  action.   In  Beecker 
v.  Vrooman,    13  Johns.,  302,  it  was  decided 
that  in  an  action  to  recover  the  price  of  goods 
sold,  the  defendant  may   prove  a  fraud  or 
deceit  in  the  sale,  so  as  to  defeat  the  action,  or 
mitigate  the  damages  claimed  by  the  plaintiff. 
(S.  P.  Grant  v.  Button,  14  Johns.,  377.) 

2.  The  article  in  question  having  advertised 
and  sold  as  and  for  barilla,  and  so  described  in 
the  bill  of  parcels  accompanying  the  delivery 
of  it  to  the  defendants,  an  undertaking  on  the 
part  of  the  vendors  that  it  was  barilla,  is  to  be 
inferred.     In  Bradford  v.   Manly,  13  Mass., 
139,   the  defendant  sold  two  casks  of  cloves, 
by  a  sample  which  was  of  the  best  quality  of 
Cayenne  cloves ;    but,  after  the  delivery  of 
them   to   the  vendee,  it  was  found  that  the 
casks  contained  a  mixture  of  Cayenne  cloves 
with  those  of  an  inferior  and  distinct  species, 
of  the  growth  of  the  East  Indies,  and  which 
were  of  much  less  value  ;  and  the  court  held 
that  a  sale  by  sample  was  tantamount  to  an 
express  warranty,  that  the  article  sold  was  of 
the  same  quality  as  the  sample.   Ch.  J.  Parsons, 
in  delivering  the  opinion  of  the1  court,  men- 
tioned a  case  decided  by  him   at  Nisi  Prius, 
where  the  defendant  advertised  for  sale  good 
Caraccas  cocoa,  and  the  plaintiff  examined  it, 
before  he  made  the  purchase,  but  did  not  know 
the  difference  between  Caraccas  or  other  cocoa; 
and  it  was  proved  that  the  cocoa  was  of  the 
growth  of  some  other  place,  and   of  much 
inferior  value  to  that  of.  Caraccas ;  and  he 
held  that  the  advertisement  by  the  plaintiff 
was  equivalent  to  an  express  warranty  that  the 
article  was  Canteens  cocoa.  In  Bridge  v.  Wain, 
1    Starkie   N.  P.,  504,  the  defendant  sold  to 
20 1*]   the  plaintiff   a   quantity  *of   scarlet 
cuttings,  intended  for  the  Chinese  market,  and 
which  were  understood,  among  merchants,  to 
mean  cuttings  of  cloth  only,  without  mixture 
of  serge  or  other  materials  ;  and  it  was  proved 
that  the  article  sold  contained  a  quantity  of 
serge,   and   part  consisted   of    much   smaller 
shreds  than  those  usually  sent  to  China,  and 
would  be  very  unprofitable,  if  not  wholly  un 
salable  ;  there  was  no  special  warranty,   but 
the  goods  were  described  in  the  bill  of  parcels 
as  scarlet  cuttings  ;   and   Lord  Ellenborough 
ruled  that  if  they  were  sold  by  the  name  of 
scarlet  cuttings,  and  were  so  described  in  the 
invoice,  an  undertaking  that  they  were  such 
was  to  be  inferred      In   Gardiner  v.  Gray,  4 
Campb.,    144,    the    declaration    contained    a 
count  on  a  sale  of  twelve  bags  of  silk,  by  sam- 
ple ;  but  the  written  sale  note,  not  mentioning 
it  as  a  sale  by  sample,  or  specifying  the  part^c- 
ular  quality,  but  merely  twelve  bags  of  waste 
silk,  at  10s.  Qd.  per  pound,  Lord  Ellenborough 
decided  that  the  plaintiff  could  not  recover  on 
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the  count  alleging  the  sale  by  sample  ;  but  he 
was  of  opinion  that,  under  the  circumstances, 
the  plaintiff  was  entitled  to  expect  a  salable 
article,  answering  to  the  description  in  the 
contract ;  that,  without  any  particular  war- 
ranty, that  was  an  implied  term  in  every  con- 
tract ;  that  where  there  was  no  opportunity  to 
inspect  the  commodity,  the  maxim  of  caveat 
emptor  did  not  apply.  (Prossen  v.  Hooper,  1 
Moore,  106.)  In  Jones  v.  Bowden,  4  Taunt., 
347,  Heath,  J.,  mentioned  a  trial  before  him, 
in  an  action  on  the  sale  of  sheep,  sold  as  stock  ; 
and  the  evidence  was,  that,  by  the  custom  of 
the  trade,  stock  was  understood  to  be  sheep 
that  were  sound  ;  and  he  directed  the  jury 
that  it  amounted  to  an  implied  warranty  that 
they  were  sound  ;  and  that  direction  was  never 
questioned.  In  Chapman  v.  Murch,  19  Johns., 
290,  it  was  decided  that  any  express  or  direct 
affirmation  of  the  quality  and  condition  of  a 
thing,  as  contradistinguished  from  opinion, 
&c.,  or  any  words  of  equivalent  import,  show- 
ing the  intention  of  the  parties  that  .there 
should  be  a  warranty,  will  be  sufficient  to  sup- 
port an  action  on  a  warranty  of  the  soundness 
of  the  chattel  sold. 

3.  Though  there  must  be  an  express  war- 
ranty as  to  the  quality  of  the  article  sold,  yet  we 
insist  there  is  always  an  *implied  war-  [*2O2 
ranty  that  the  article  is  that  for  which  it  is  sold ; 
and  such  appears  to  be  the  understanding  of  the 
court,  in  the  cases  which  have  been  cited.1 

WOODWORTH,  J.,  delivered  the  opinion  of 
the  court : 

The  defendants  purchased,  at  auction,  the 
goods  in  question,  invoiced  as  barilla,and  adver- 
tised and  sold  as  such  ;  but  there  was  no  war- 
ranty, nor  any  concealment  on  the  part  of  the 
vendors. 

The  goods  were  consigned  by  certain  mer- 
chants in  England,  to  the  plaintiffs,  who  sent 
them  to  Messrs.  Goodhue  &  Co.,  at  New  Yorkr 
to  be  sold;  they  were  described  as  barilla,  in 
the  bill  of  parcels.  After  the  purchase,  the 
defendants  discovered  that  the  article  pur- 
chased was  not  barilla, but  kelp.  Before  the  sale, 
they  inspected  and  examined  it ;  and  a  sample 
was  exhibited  at  the  time  of  sale.  Goodhue  & 
Co.  knew  it  was  an  article  of  bad  quality,  but 
did  not  know  that  it  was  other  than  barilla. 

1.—  Fonbl.  (Eq.  Vol.  I.,  p.  109,  note  x.)  observe* 
that  "the  writers  upon  natural  law  maintain,  that  an 
error  about  a  thing-,  or  about  its  quality,  upon  pros- 
pect of  which  a  man  is  induced  to  come  to  any 
agreement,  renders  the  agreement  or  bargain  void; 
for,  in  such  case,  a  man  is  not  conceived  to  have 
agreed  absolutely,  but  upon  supposal  of  the 
presence  of  such  a  thing,  or  quality,  on  which, 
as  on  a  necessary  condition,  his  consent  was- 
founded ;  and  therefore  the  thing  or  quality  not 
appearing,  the  consent  is  understood  to  be  null  and 
ineffectual  (Puff.  L.  N.  and  N.,  bk.  1,  ch.  3,  sec.  12) ; 
and  the  civil  law,  on  this  principle,  seems  to  have 
required  the  seller,  in  some  cases,  to  declare  the 
defects  of  the  thing  sold,  Dig.,  lib.  21,  tit.  1, 1,  1,  sec. 
1 ;  Domat's  C.  L.,  bk.  1,  tit.  2,  sec.  11 ;  Cicero  de  Of- 
flciis.  lib.  3,  ch.  12,  13, 14.  But  the  general  rule  of  the 
common  law  of  England  is,  caveat  emptor,  upon 
which  rule,  it  seems,  the  vendor,  without  an  express 
warranty,  merely  undertakes  to  make  a  good  title 
to  the  vendee;  to  show  that  the  goods  delivered  are 
such  as  were  contracted  for."  "In  f  he  sale  of  goods, 
the  law  implies  the  warranty  of  title  ;  for  the  pur- 
chaser cannot  have  better  evidence  of  title  to  goods, 
than  the  possession  of  the  vendor."  Id.,  373,  ??.,  k, 
371,  n.  h.  See,  also,  Pothier,  Traite  des  Oblig.  Part 
1,  ch.  1;  see  art.  3,  n.  17, 18,  19,  20;  3  Bl.  Com.,  164, 165; 

1  Carth.,  90 ;  Ld.  Raym..  593 ;  1  Salk.,  210 ;  3  T.  R.,  57 ; 

2  Ball.,  91 ;  1  Hayw.,  464 :  2  Bay,  380 ;  2  Cai.,  48. 
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I  cannot  discover  anything  in  this  case  that 
will  justify  the  charge  of  unfairness  or  imposi- 
tion. Kelp  is  a  substance  greatly  resembling 
barilla,  and  from  which  is  not  easily  distin- 
guishable. The  defendants  first  made  the  dis- 
covery, after  they  had  used  a  part.  There  is 
2O3*]  no  ground  to  suppose  *that  the  con- 
signors knowingly  made  a  false  representation. 
They  were,  probably,  deceived  themselves, 
and  cannot  be  subjected  to  the  imputation  of 
fraud,  unless  that  fact  be  clearly  established 
by  proof.  The  question,  then,  is,  whether  the 
loss  shall  fall  on  the  seller  or  the  purchaser. 

By  the  common  law,  where  there  is  no  fraud 
or  agreement  to  the  contrary,  if  the  article 
turns  out  not  to  be  that  which  it  was  supposed, 
the  purchaser  sustains  the  loss  :  the  rule  is, 
ameai  emptor.  If  he  doubts  the  goodness  of 
the  article,  or  does  not  choose  to  incur  the 
risk  of  a  latent  defect,  he  may  refuse  to  pur- 
chase without  a  warranty.  The  leading  case, 
in  this  court,  is  that  of  Seixas  v.  Wood,  2  Cai. , 
48,  which  was  an  action  for  selling  peachum 
wood  for  braziletto  ;  and  it  is  very  analogous 
to  the  present  case.  The  article  was  advertised 
and  invoiced  as  braziletto,  and  described  as 
such  in  the  bill  of  parcels,  and  supposed  so  to 
be,  by  the  parties.  The  plaintiff's  agent  saw 
the  wood,  when  unloaded  and  delivered,  and 
no  fraud  was  imputed.  The  principle  estab- 
lished was,  that,  to  maintain  an  action  for  sell- 
ing one  article  for  another,  there  must  be 
either  a  warranty  or  fraud.  This  seems  to 
have  been  the  uniform  language  of  the  Eng- 
lish law,  and  has  been  recognized  in  this  court 
by  subsequent  decisions.  (Snett  v.  Moses,  1 
Johns.,  96;  Perry  v.  Aaron,  1  Johns.,  129; 
Defreeze  v.  Trumper,  1  Johns.,  274  ;  Holden  v. 
Dnkin,  4  Johns.,  421;  Davis  v.  Meeker,  5  Johns., 
354,  395;  Cunningftam  v.  Spier,  13  Johns.,  392; 
Fleming  v.  Slocum,  18  Johns.,  403.) 

There  are  no  particular  words  prescribed  by 
law  to  make  out  a  warranty;  but  it  is  essential 
that  the  affirmation  made  at  the  time  of  sale, 
be  intended  by  the  parties  as  a  warranty,  and 
this  must  appear  by  the  evidence  ;  if  it  does  not, 
the  affirmation  is  considered  as  a  mere  matter 
of  judgment  and  opinion.  (2  Cai.,  56;  3  T.  R., 
57.)  The  article  sold  to  the  defendants  had  uni- 
formly been  considered  and  described  as  baril- 
la. The  bill  of  parcels  followed  this  descrip- 
tion, which  both  parties  at  the  time  believed 
to  be  the  true  one  ;  but  it  was  evidently  an 
opinion,  and  not  a  warranty.  With  respect  to 
the  title  to  the  goods  sold,  an  express  warranty 
is  not  necessary  ;  for  it  is  a  general  rule  that 
2O4*]*the  law  will  imply  a  warranty  of  title, 
and  that  is  all  the  defendants,  can  require.  The 
rule  is  correctly  laid  down  in  2  Bl.  Com.,  451, 
that  "with  regard  to  the  goodness  of  wares, 
purchased,  the  vendor  is  not  bound  to  answer, 
unless  he  expressly  warrants  them  to  be 
sound  and  good,  or  unless  he  knew  them. to  be 
otherwise,  and  hath  used  any  art  to  disguise 
them,  or  unless  they  turn  out  to  be  different 
from  what  he  represented  them  to  the  buyer." 
(1  Johns..  275.)  The  latter  alternative  would 
apply  to  a  case  where  the  purchase  was  made 
on  the  representation  of  the  vendor,  without 
seeing  the  article.  The  purchaser  would  not 
be  bound  to  pay  for  it,  if  it  proved  to  be 
different  from  the  vendor's  representation, 
because,  then,  it  is  not  the  thing  agreed  to  be 
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purchased.  If  a  vendor  agrees  to  sell  and 
deliver  Madeira  wine,  and  he  sends  Teneriffe, 
the  vendee  is  not  bound  to  pay.  The  sale  in 
this  case  was  by  sample.  The  purchaser  was 
not  bound  to  accept  the  article  purchased,  un- 
less it  agreed  with  the  sample  ;  but  it  did 
agree,  and  that  absolved  the  plaintiffs  from 
further  responsibility.  (4Campb.,  144.)  There 
was  no  implied  undertaking  as  to  the  quality. 
A  sample  was  fairly  taken  from  the  bulk  ;  the 
defendant  exercised  his  judgment  on  it,  and 
bought  it  at  his  own  risk. 

We  are  of  opinion  that  the  plaintiffs  are 
entitled  to  judgment. 

Judgment  for  the  plaintiffs. 

Overruled— 71  N.  Y.,  129. 

Cited  in— 4  Cow.,  443;  6  Cow.,  676;  8  Cow.,  36;  1 
Wend.,  189;  17  Wend.,  269:  18  Wend.,  432,  455;  23 
Wend.,  352;  5  N.  Y.,  82,98;  25  N.  Y.,308;  26  N.  Y., 
230;  34  X.  Y.,  120;  45  N.  Y.,  268;  51  N.  Y.,  204;  52  N! 
Y.,  401 ;  53  N.  Y.,  161 :  64  N.  Y.,  415 :  6  Barb.,  561 ;  22 
Barb.,  135  ;  39  Barb.,  281 ;  44  Barb.,  540 ;  35  How.  Pr., 
383;  44  How.  Pr.,  113, 118;  5  Rob.,  83;  6  Rob.,  52:  1 
Hilt.,  267;  2  E.  D.  S.,  362;  4  E.  D.  S.,  205;  36  N.  J.  L.,  264. 


M.  STERLING  v.  H.  H.  SHERWOOD. 

Pleading  —  Action  for  Libel  —  Effect  of  Demurrer 
to  Defective  Plea. 

A  plea  to  a  declaration  for  a  libel,  justified  as  to 
part  of  the  libel  charged,  but  did  not  profess  to  an- 
swer the  whole,  though  it  prayed  judgment  of  the 
action  generally.  Held  that  the  plaintiff  might  de- 
mur to  such  defective  plea  ;  and  that,  by  so  doing, 
he  did  not  discontinue  his  suit. 

Citations—  1  Chit.  PI.  509,  510;  1  Saund,  28,  n.  3;  3 
Johns.  Cas.,  205;  2  Vent.,  193;  Cro.  Jac.,  27;  Cro.  Eliz., 
434  ;  Willes,  475,  480  ;  Yelv.,  38-1 


S  was  an  action  for  a  libel.  The  declara- 
-L  tion  contained  two  counts,  and  charged 
the  libel  to  have  been  composed  and  published 
Apr  10,  1821,  of  the  plaintiff,  and  of  and  con- 
cerning his  profession  as  an  attorney,  and 
particularly  as  attorney  of  the  Jefferson  County 
*Bank.  The  libel  set  forth,  also  [*2O5 
charged  the  plaintiff  with  being  a  friend  to 
slavery,  and  trafficking  in  human  flesh.  The 
defendant  pleaded:  1.  Not  guilty  to  the  whole 
declaration.  2.  A  special  justification  to  the 
first  count.  3.  A  justification  as  to  the  second 
count.  The  plaintiff  demurred  to  the  second 
and  third  pleas,  and  stated  the  causes:  1.  That 
the  pleas  do  not  answer  so  much  of  the  libelous 
matter  charged  in  the  declaration  as  they  pro- 
fess to  answer  ;  nor  do  they  answer  any  one 
count  in  the  declaration.  2.  That  the  pleas  do 
not  allege^hen  and  in  what  manner  the  plaint- 
iff was  ap'pointed  attorney  to  the  Jeff.  Co.  Bk. 
3.  That  the  pleas  do  not  set  forth  and  allege 
at  what  time  and  in  what  manner  the  said  Bank 
was  ruined  by  discounting  the  money  mentioned 
in  the  pleas.  4.  The  pleas  do  not  allege  that 
the  plaintiff  was  guilty  of  any  flagrant  or  foul 
conduct  as  attorney  of  the  said  Bank,  nor  that 
he  was  guilty  of  any  extortion  or  oppression 
as  attorney  of  the  Bank,  or  that  he  did  any 
other  act,  with  an  intent  to  harass  and  oppress 
the  debtors  of  the  Bank.  5.  That  the  pleas  do 
not  set  forth  the  name  or  names  of  any  person 
or  persons  who  were  ruined  by  the  Bank  and  the 
plaintiff,  as  attorney  of  the*  Bank  ;  nor  from 
whom,  nor  in  what  manner,  or  at  what  time, 
the  last  shilling  was  wrung  ;  nor  do  the  pleas 
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set  forth  the  name  or  names  of  the  person  or 
persons  to  whom  the  money  of  the  Bank  was 
loaned,  nor  whether  they  were  solvent ;  nor 
whether  they  were  known  to  be  insolvent  at  the 
time  the  money  was  loaned  to  them ;  nor  in 
what  manner,  nor  how  often,  nor  upon  what 
terms,  the  notes  were  renewed.  6.  That  the 
pleas  and  the  matters  therein  contained,  amount 
to  the  general  issue,  and  ought  not  to  have 
been  pleaded  specially.  7.  That  the  pleas  do 
not  allege  any  fact  to  justify  the  charges  con- 
tained in  the  libel,  of  trafficking  in  human 
flesh.  8.  That  the  pleas  are  too  general  and 
uncertain,  &c. 

The  defendant  joined  in  demurrer. 

Mr.  J.  Lynch,  in  support  of  the  demurrer, 
cited  1  Saund,  28,  n.  3  ;  Willes,  480  ;  1  Chit. 
PI.,  509;  Cro.  Jac.,  27. 
2O6*]     *Mr.  Stall's,  contra. 

SPENCER,  Cli.  J.,  delivered  the  opinion  of 
the  court : 

The  plaintiff  has  demurred  to  the  defend- 
ant's 2d  and  3d  pleas.  The  objections  princi- 
pally relied  on  are,  that  these  pleas  are  an 
answer  only  to  a  part  of  the  libelous  matter 
charged  in  the  declaration;  and  also,  that  the 
matter  set  up  in  justification,  does  not  justify 
the  libelous  charge. 

It  is  laid  down  by  Mr.  Chitty  (1  Chit.,  509, 
510)  and  Sergeant  Williams  (1  Saund.  28,  n.  3) 
that  if  a  plea  begin  only  as  an  answer  to  part, 
and  is  in  truth  but  an  answer  to  part,  the 
plaintiff  cannot  demur,  but  must  take  his 
judgment  for  the  part  unanswered,  as  by  nil 
dicit;  and  if  he  demurs  or  pleads  over,  the 
whole  action  is  discontinued.  The  most  dis- 
graceful part  of  the  libel,  as  charged,  is 
unanswered  in  this  case;  and  though  the  pleas 
justify  as  to  part  of  the  libel,  they  do  not  pro- 
fess to  answer  the  whole  libel,  though  they 
pray  judgment  of  the  action  generally. 

It  appears  to  me,  the  position  laid  down  by 
Mr.  Chitty  and  Sergeant  Williams  is  not  law, 
and  that  the  cases  they  refer  to  do  not  bear 
out  the  proposition.  On  the  contrary,  there 
are  several  case  which  are  directly  opposed  to 
it.  In  Riggts  v.  Denniston.  3  Johns.  Cas.,  205, 
Kent,  J.,  lays  down  the  rule  thus:  That  as  the 
plea  did  not,  cither  by  denying  or  justifying, 
meet  the  whole  matter  or  gravamen  contained 
in  the  count,  it  was,  for  that  reason,  bad;  and 
he  referred  to  2  Vent.,  193;  Cro.  Jac.,  27;  Cro. 
Eliz. ,  434.  It  does  not  expressly  appear  by 
the  case,  whether  the  plea  professed  to  answer 
the  whole  declaration  or  not;  but  I  infer  that 
it  did  not,  or  else  that  would  have  been  relied 
on  in  the  opinion  delivered.  This  question  is 
very  fully  discussed  by  Willes,  Gh.  J.,  in 
Bullythrope  v.  Turner,  Willes,  475,  480.  He 
reviews  all  the  cases  then  extant,  and  he  pro- 
nounced it  absurd  to  say  that  the  defendant 
could  discontinue  the  plaintiff's  action  by  put- 
ting in  a  defective  plea.  He  observed:  "If  he 
demur,  it  is  said  he  discontinues  his  own  suit, 
for  he  ought  to  have  entered  up  judgment  by 
nil  (licit,  considering  it  no  plea  at  all;  but  this, 
I  think,  is  a  practice  that  ought  not  to  be  en- 
couraged; for  it  is  saying,  the  plaintiff  may 
2O7*J  judge  for  himself,  without  *submitting 
his  case  to  the  judgment  of  the  court.  If, 
indeed,  there  were  no  plea  at  all,  the  plaintiff 
might  enter  up  such  judgment;  but  if  there  be, 
1)86 


in  fact,  a  plea,  though  a  defective  one,  I  think 
that,  in  all  cases,  he  ought  to  pray  the  opinion 
of  the  court,  which  he  can  do  no  otherwise 
than  by  demurring,  and  not  to  judee  for  him- 
self." He  cited  Yelv.,  38,  and  Cro.  Jac.,  27. 
The  case  in  Yelverton  was  decided  finally  on 
a  writ  of  error,  in  the  K.  B.,  from  the  C.  P. 
The  cases  cited  justify  the  decision  in  Willes; 
and  it  seems  to  me  the  reasoning  is  sound  and 
conclusive. 

The  next  objection  to  the  pleas  relates  to  the 
sufficiency  of  the  justification,  in  this,  that  the 
libel  charges  that  the  plaintiff  has  proved 
himself  the  friend  of  slavery,  has  trafficked  in 
human  flesh,  &c.  The  pleas  state  that  the 
plaintiff  had  a  black  man  and  a  black  girl  liv- 
ing in  his  family,  who  were  slaves,  and  the 
property  of  the  plaintiff,  he  having  purchased 
the  black  man  for  $200;  and  that  the  black 
girl  died  while  a  member  of  the  plaintiff's 
family.  The  plaintiff's  trafficking,  and  being 
the  friend  of  slavery,  is  stated  to  consist  in 
purchasing  the  black  man,  and  having  the 
black  girl,  without  stating  how.  The  charge 
in  the  libel  undoubtedly  imputes  to  the  plaint- 
iff the  habit  of  buying  and  selling  slaves. 
Whether  such  a  charge  is  libelous,  it  would 
not  be  proper  now  to  discuss;  the  justification 
falls  far  short  of  the  charge,  and  is  not,  there- 
fore, an  answer  to  it. 

Judgment  for  the  plaintiff,  with  leave  to  the 
defendant  to  amend,  on  payment  of  costs. 

Cited  in— 2  Wend.,  421.  545;  8  Wend..  617;  12  Wend., 
402;  13  Wend.,  48,  80;  19  Wend.,  490,  549;  6  Hill,  420; 
40  N.  J.  L.,  271. 


*ROOSEVELT  i>.  KELLOGG.  [*2O8 

Insolvency — Pleading — What  Sufficient  Allega- 
tion of  Discharge — Certificate  of  Assignment 
—  Of  Discharge,  when  Discharge  Exonerates 
both  Person  and  Estate. 

In  a  plea  of  a  discharge  under  the  Insolvent  Act, 
it  is  sufficient,  after  stating  enough  to  give  jurisdic- 
tion to  the  judge  or  officer  granting  the  discharge, 
to  say  that  such  proceedings  were  thereupon  had, 
&c.,  that  the  judge  or  officer  granted  the  discharge, 
and  setting  forth  the  same  verbatim,. 

If  the  plea  states  that  the  insolvent  was  a  resident 
of  the  county  in  which  the  application  was  made 
by  the  insolvent,  it  is  tantamount  to  saying  that  he 
was  an  inhabitant  of  that  place. 

If  the  plea  states  that  the  judge  was  satisfied  that 
the  insolvent  had  conformed,  in  all  things  required 
of  him  by  the  Act,  before  the  assignment  was  di- 
rected, that  is  sufficient,  without  alleging  particular- 
ly that  an  advertisement  was  published,  requiring 
all  his  creditors  to  show  cause.  &c. 

If  the  certificate  of  assignment  states  that  the'  in- 
solvent had  assigned  "all  bis  estate,  both  in  law  and 
in  equity,  in  possession,  reversion  and  remainder," 
it  is  sufficient. 

If  the  certificate  of  discharge  does  not  except 
foreign  creditors,  it  does  not  affect  the  validity  or 
effect  of  the  discharge,  as  against  creditors  within 
the  U.  S. 

Where  the  Insolvent  Act  was  in  force  when  the 
contract  was  made,  the  discharge  under  it  exon- 
erates both  the  person  and  estate  of  the  Insolvent. 

An  Act,  in  amendment  of  the  Insolvent  Act  of 
Apr.,  1813,  passed  subsequent  to  the  judge's  order 
for  publication,  but  prior  to  the  debtor's  assign- 
ment, does  not  affect  the  proceedings;  but  applies 
only  to  cases  in  which  the  application  for  relief  is 
made  after  the  passing  of  such  amendatory  Act. 

Citations— 1  Johns.,  91:  7  Johns.,  75;  Act,  Sess.  30, 
ch.  263;  sec.  6;  Act,  Feb.  28, 1817. 

A  SSUMPSIT  for   goods  sold  and  delivered, 

A  &c.     The  declaration  contained  the  com- 
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mon  counts.  The  defendant  pleaded :  1  Non 
<tssump»it.  2.  Non  asmimpsit  infra  sex  annos. 
3.  His  discharge  under  the  Act  for  Giving  Re- 
lief in  Cases  of  Insolvency,  passed  Apr.  12, 
1813;  in  which  plea  the  defendant  alleged  that 
he,  the  defendant,  Jan.  6, 1817,  being  an  insolv- 
ent debtor,  within  the  intent  and  meaning  of 
the  Act,  and  being  a  resident  of  the  City  of 
Hudson,  in  the  County  of  Columbia,  in  con- 
junction with  so  many  of  his  creditors,  resid- 
ing within  the  U.  S.,  as  had  debts  bona  fide 
owing  to  them,  by  the  defendant,  amounting, 
at  least,  to  two  thirds  of  all  the  moneys  owing 
by  the  defendant,  &c.,  did  present  a  petition 
to  the  Recorder  of  the  City  of  Hudson,  in  the 
words  and  figures  following;  setting  forth  the 
petition,  verbatim:  and  that  such  proceedings 
were  thereupon  had,  agreeably  to  the  said  Act, 
that  the  said  Recorder  of  the  City  of  Hudson 
did,  Apr.  14,  1817,  discharge  the  defendant, 
by  writing,  under  his  hand  and  seal,  in  the 
words  and  figures  following;  setting  forth  the 
certificate  of  discharge,  verbatim.  The  defend- 
ant then  averred  that  the  promises  and  under- 
takings mentioned  in  the  declaration  were 
made  after  the  passing  of  the  said  Act,  to  wit: 
Oct.  7,  1814;  and  that,  at  the  time  of  making 
the  said  promises,  both  the  plaintiff  and  defend-  j 
ant  were  citizens  of  the  State  of  N.  Y..  and  j 
residing  within  the  jurisdiction  of  this  court, 
<fcc.  And  that  the  plaintiff  was  one  of  the 
2O9*]  creditors  *who  joined  in  the  petition, 
and  subscribed  and  presented  the  same  accord- 
ing to  the  Act,  &c.  And  that  the  causes  of 
action,  set  forth  in  the  plaintiff's  declaration, 
arose  and  existed,  and  the  promises,  mentioned 
in  the  declaration,  were  made  by  the  defend- 
ant, previous  to  presenting  the  said  petition  to 
the  Recorder,  &c. 

To  the  third  plea,  the  plaintiff  demurred 
specially,  and  assigned  the  following  causes 
of  demurrer: 

1.  Because  it  does  not  appear,  by  the  said 
plea,    that  any  advertisement,   requiring  the 
creditors  of  the  defendant  to  show  cause,  if 
any  they  had,  why  an  assignment  of  the  said 
defendant's  estate  should  not  be  made,  and  he 
be  discharged,  was  ever  published,  or  put  up, 
as  required  by  the  said  Act. 

2.  Because  it  appears  by  the  said  plea  that 
the  certificate  executed  by  the  assignee  of  the 
defendant,  only  stated  that  the  defendant  had 
"made  an  assignment  of  all  his  estate,  both  in 
law  and  in  equity,  in  possession,  reversion  and 
remainder;"  whereas  the  said  Act  requires  that 
before  granting  the  insolvent's  discharge,  there 
shall  be  produced  to  the  Chancellor,  or  other 
officer  granting  the  same,  a  certificate  of  the 
assignee,    "that  such  insolvent    has  granted, 
conveyed,  assigned  and   delivered,  for  the  use 
of  his  creditors,   all    his  estate,   and  all  the 

•books,  vouchers  and  securities,  relating  to  the 
same." 

3.  Because  the  discharge  set   forth  in  the 
said  plea  does  not,  as  required  by  the  said  Act, 
except  debts  due,  or  owing  to  creditors  with- 
out the  U.  S.,  who  did  not  petition  for  the 
insolvent's  discharge,  or  should  not  come  in 
and  accept  a  dividend,  &c. 

4.  Because  the  said  discharge  ought  to  have 
been     pleaded     (if   pleaded  at  all)  as  a  dis- 
charge merely  of  the  person  of  the  defendant, 
and  not  of  his  property. 

JOHNS  REP.,  20. 


5.  Because  the  said  plea  is,  in  other  respects, 
double,  uncertain,  contradictory,  argumenta- 
tive, evasive,  informal  and  insufficient. 

Mr.  J.  Roosevelt  in  support  of  the  demurrer 
He  cited  Frary  v.  Dakin,  7  Johns.,  75-  4  Burr 
22,  44 ;  Willes,  413 ;  3  Johns.  Cas.     107  •  10 
Johns.,  160. 

*Mr.  Bmhnell,  contra.     He  cited  Sol-  [*2 1 0 
lers  v.  Lawrence,   Willes,  413  ;  Serice  v.    Ileer 
inance,  1  Johns.,  91  ;  Peebles  v.  Kittle,  2  Johns. 
363  ;  Frary  v.  Dakin,  7  Johns.,  75. 

WOODWORTH,  J.,  delivered  the  opinion  of 
the  court : 

The  plaintiff  has  demurred  specially  to  the 
third  plea,  and  assigned  for  causes  of  demur- 
rer :  1.  That  it  does  not  appear  that  any 
advertisement,  requiring  the  creditors  to  show 
cause,  was  ever  published.  2.  Because  the 
certificate  of  the  assignee  states  that  the 
defendant  made  an  assignment  of  all  his 
estate,  both  in  law  and  in  equity,  in  possession, 
reversion  or  remainder ;  whereas  the  Act 
requires  a  certificate  "that  the  insolvent  has 
granted,  conveyed,  assigned  and  delivered, for 
the  use  of  his  creditors,  all  his  estate,  and  all 
books,  vouchers  and  securities,  relating  to  the 
same."  3.  Because  the  discharge  does  not 
except  debts  due  to  creditors  without  the  U.  S. 
4.  Because  the  discharge  ought  to  have  been 
pleaded  as  a  discharge  of  the  person  of  the 
defendant,  and  not  of  his  property. 

On  the  argument,  several  additional  points 
were  made,  all  of  which  appear  to  me  frivo- 
lous, except  the  first,  which  excepts  to  the 
plea,  because  it  does  not  aver  that  the  insolv- 
ent was  an  inhabitant  of  the  county  in  which 
he  made  application. 

In  Service  v.  Heermance,  1  Johns.,  91,  it  was 
held  that  a  plea  of  a  discharge  under  the 
Insolvent  Act  need  not  set  forth,  specially,  all 
the  proceedings  previous  to  the  certificate  of 
discharge  ;  that  it  was  sufficient,  if  the  dis- 
charge, itself,  be  set  forth  verbatim ;  all  that 
was  required  was,  to  state  enough  to  give  the 
magistrate  jurisdiction.  In  Frary  v.  Dakin, 
7  Johns.,  75,  where  the  same  doctrine  is  recog- 
nized, it  said,  "  that  after  enough  is  alleged  to 
give  jurisdiction,  the  law  presumes  that  the 
judge  did  his  duty,  and  required  those  things 
to  be  done  which  were  necessary."  To  apply 
these  principles  to  the  present  case  ;  I  do  not 
perceive  that  any  of  the  exceptions  are  well 
taken  ;  sufficient  is  stated  to  give  jurisdiction. 
The  plea  says  the  defendant  was  a  resident  of 
the  County  of  Columbia  ;  the  Act  requires 
that  the  insolvent  be  an  inhabitant.  These 
words  signify  the  same  *thing  ;  a  per-  [*2 1 1 
son  resident  is  defined  to  be  one  "  dwelling,  or 
having  his  abode  in  any  place;>:  an  inhabit- 
ant, "  one  that  resides  in  a  place."  There  is 
no  ground  for  this  objection.  The  plea  hav- 
ing stated  all  the  facts  necessary  to  give  the 
magistrate  jurisdiction,  it  will  be  seen  that  all 
the  causes  of  special  demurrer,  truly  stated, 
in  point  of  fact,  apply  to  the  discharge  set  out 
in  the  plea.  That  they  cannot  be  available,  is 
evident,  if  the  omission  to  state,  in  the  dis- 
charge, every  act  required  to  be  done  by  the 
Statute,  raises  no  presumption  that  the  act  was 
not  performed,  but  that,  on  the  contrary,  we 
are  to  intend  that  the  judge  exacted  a  strict 
compliance  with  the  Statute. 
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The  discharge  states  that  the  Recorder  was 
satisfied  that  the  defendant  had  conformed,  in 
all  things,  to  those  matters  required  of  him, 
according  to  the  true  intent  and  meaning  of 
the  Act,  before  he  directed  an  assignment. 
This  allegation  disposes  of  the  first  exception, 
independent  of  the  presumption  of  law.  The 
discharge  would  be  directly  falsified,  if  no  ad- 
vertisement had  been  published.  Nor  is  the  sec- 
ond exception  well  founded,  in  fact.  The  dis- 
charge states  the  manner  in  which  the  assign- 
ment was  directed  to  be  made,  which  pursues 
the  words  of  the  Act  ;  and  afterwards,  that  a 
certificate  of  the  assignees  was  produced,  that 
the  insolvent  had  made  such  assignment :  the 
fair  construction  of  which  appears  to  be,  that 
the  certificate  complied  with  the  Statute.  If, 
however,  a  strict  construction  is  applied  to 
the  language  of  the  discharge.it  does  not  neces- 
sarily follow  that  the  certificate  contained 
nothing  more.  What  is  stated  is  true,although 
the  discharge  may  have  omitted  that  part 
which  related  to  the  delivery  of  the  property. 
This  will  be  presumed,  until  the  contrary 
appears,  rather  than  that  there  was  a  neglect 
of  duty,  and  an  excess  of  jurisdiction.  • 

The  third  exception  is  irrelevant.  It  does 
not  appear  that  there  were  foreign  creditors  ; 
and  if  there  were,  and  not  excepted  in  the  dis- 
charge, it  does  not  affect  the  defendant.  The 
discharge  may  be  a  good  bar  to  the  plaintiff's 
demand,  and  not  available  as  against  foreign 
creditors. 

The  fourth  exception  is  frivolous.  The  dis- 
212*]  charge,  if  *well  pleaded,  exonerated 
the  person  and  estate,  for  the  Statute  was  in 
force  when  the  contract  was  made. 

It  has  been  urged  that  in  no  part  of  these  pro- 
ceedings is  there  a  reference  to  the  amended 
Acts.  When  this  petition  was  presented,  one 
amendment  had  been  made  by  sec.  6,  ch.  263, 
sess.  30,  which  required^  insolvent  notices,  in 
certain  cases,  to  be  published  in  the  City  of 
N.  Y.  I  am  not  aware  of  any  other.  This 
amendment  did  not  apply  to  a  case  like  the 
present.  The  next  amending  Act  was  passed 
Feb.  28,  1817,  and  prior  to  the  assignment 
being  made,  but  subsequent  to  the  order  for 
publication.  The  rule  of  construction, applied 
in  such  case  is,  that  applications  then  pending 
are  not  within  its  provisions.  The  Act  applies 
to  petitions  presented  after  the  passing  of  the 
Act.  We  are  of  opinion  that  the  defendant  is 
entitled  to  judgment  on  the  demurrer,  with 
leave  to  the  plaintiff  to  amend. 

Judgment  for  the  defendant. 

Cited  in— 1  Cow.,  319  ;  3  Wend.,  248,  330  :  4  Wend., 
604  ;  8  Wend.,  140 ;  19  Wend.,  13 :  1  Den.,  159 ;  3 
Paige,  346 ;  4  Lans.,  161 :  4  Barb,  530 ;  12  Barb.,  643 : 
16  Barb.,  324 ;  2  Bob.,  702  ;  1  Bradf.,  80  ;  Tuck.,  38 ; 
33  Cal.,  536. 


GIBBS  ET  AL. 
V. 

BULL,  late  Sheriff  of  WASHINGTON  COUNTY. 

Action  Against  Sheriff— Pkading  and  Practice 
Judgment  on  Demurrer — Damages — Costs. 

Where  a  sheriff  was  sued  for  taking  insufficient 
pledges  in  replevin,  and  for  taking  no  pledges ; 
and  there  was  a  demurrer  to  one  of  the  counts  in 
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the  declaration,  and  issues  joined  on  the  other 
counts ;  and  a  judgment  was  given  for  the  defend- 
ant, on  the  demurrer,  and  a  verdict  found  for  him 
on  the  issues,  on  which  judgment  was  rendered. 
Held  that  the  defendant  was  not  entitled  to  a  writ 
of  inquiry  of  damages,  as  he  had  sustained  no 
damages,  in  the  defense  of  the  suit,  except  the 
costs  ;  that  he  was  not  entitled  to  treble  costs  ;  but 

|  to  single  costs  only,  on  the  demurrer,  and  to  double 

I  costs  on  the  issues. 

Citations— Act,  sess.  24,  ch.  47,  sec.  2:  2  Johns. 
Ch.,  162 ;  1  Tidd.  Pr..  5;  15  Johns.,  269. 

THE  defendant  was  sued,  as  sheriff,  for  tak- 
ing insufficient  pledges,  in  an  action  of 
replevin  ;  and  for  taking  no  pledges.  The 
declaration  contained  four  counts.  The  1st, 
2d  and  3d  counts  were  for  taking  insufficient 
pledges,  and  the  4th  count  was  for  not  tak- 
ing pledges.  There  were  demurrers  to  the 
1st,  3d  and  4th  counts,  and  an  issue  joined  on 
the  2d  count.  Judgment  was  given  for  the 
defendant  on  the  demurrers,  and  a  verdict 
was  given  in  his  favor  on  the  issue,  and  a 
judgment  entered  thereon. 

Mr.  Burr,  for  the  defendant,  now  moved 
that  a  writ  of  inquiry  be  awarded,  to  assess 
the  damages  sustained  by  the  *defend-  [*213 
ant  in  the  defense,  and  in  consequence  of  the 
suit ;  and  he  moved,  also,  for  treble  costs,  to 
be  taxed,  under  the  3d  section  of  the  Statute. 
(Sess.  36,  ch.  96  ;  1  N.  R.  X.,  343.) 

Mr.  Walworth,  contra.  He  cited  Wait  v. 
Durand,  9  Johns. ,  254. 

SPENCER,  Ch.  J. ,  delivered  the  opinion  of  the 
court : 

1.  The  defendant  is  not  entitled  to  a  writ  of 
inquiry,  for  he  has,  in  fact,  sustained  no 
damages,  except  the  costs  he  has  been  put  to. 
The  2d  section  of  the  Act  (sess.  24,  ch.  47) 
does  not  apply  to  a  case  where  the  defendant 
is  entitled  merely  to  costs.  This  was  so  de- 
cided in  the  case  of  Gardner  v.  The  Trustees 
of  Newburgh. 

But  the  defendant  is  entitled  to  double 
costs  on  the  issues  of  fact.  It  is  conceded  that 
he  is  not  entitled  to  double  costs  on  the  de- 
murrers. It  is  said  that  the  defendant  is 
prosecuted  for  an  act  of  nonfeasance  merely, 
for  not  taking  sufficient  security  on  the  re- 
plevin. He  is  sued  for  an  act  done  virtute 
offlcii,  to  wit :  for  a  misfeasance  in  office,  for 
taking  insufficient  sureties.  Misfeasance  con- 
sists.in  doing  what  one  ought  to  do,  improper- 
ly (1  Tidd.  Pr.,  5);  and  in  Seely  v.  Birdsall,  15 
Johns.,  269,  where  the  question  was,  whether 
the  act  done  by  the  sheriff  was  done  virtute 
officii,  it  was  held  that  when,  in  doing  an  act 
within  the  limits  of  his  authority,  he  exercises 
that  authority  improperly,  or  abuses  the  con- 
fidence reposed  in  him  by  law,  the  Statute  ex- 
tended to  such  cases.  The  court  were  then 
considering,  whether  the  plaintiff  was  bound 
to  prove  that  the  cause  of  action  arose  within 
the  county  wherein  it  was  laid,  and  therefore 
it  was  a  direct  construction  of  the  Act.  In 
actions  for  negligent  escapes,  it  might  as  well 
be  said  they  were  fdr  nonfeasances.  They 
are  misfeasances,  and  the  sheriff  would  be  en- 
titled to  double  costs. 

The  motion  for  a  writ  of  inquiry  is  denied; 
and  the  defendant  must  have  single  costs  on  the 
demurrers,  and  double  costs  on  the  issues. 

JOHNS.  REP.,  20. 
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*DE  WOLF 

v. 

THE    NEW    YORK    FIREMEN    INSUR- 
ANCE COMPANY. 

Marine  Insurance — Sale  of  Goods  by  American 
Citizen —  Contract  to  Deliver  to  Vendee,  a  Dan- 
ish Citizen,  at  a  Foreign  Port  at  Advance 
on  Price — Insured  by  Vendor  —  Warranted 
American  Propei'ty — Goods  Remain  Vendor's 
until  Delivered —  What  not  Delivery — Capture 
— The  Contract  held  Legal — Insured  need  not 
Disclose  Facts  which  are  Subject  of  Warranty. 

Insurance,  by  the  defendants,  on  a  cargo,  at  and 
from  N.  Y.  to  Havana,  and  at  and  from  thence  to 
Laguira  and  Porto  Cabello,  or  either  of  them,  at  a 
premium  of  seven  per  cent.,  to  return  five  and  a 
quarter  per  cent,  if  the  risk  ended  at  H.,  without 
loss,  or  two  per  cent,  if  only  one  of  the  two  other 
ports  was  used,  and  the  risk  ended  without  loss ; 
warranted  American  property.  The  cargo,  con- 
sisting- of  flour  and  pork,  was  purchased  of  the 
plaintiff,  a  native  American  citizen,  residing'  at  N. 
Y.,  by  L.,  a  Danish  citizen,  of  St.  Thomas,  then  in 
N.  Y.,  under  a  contract  entered  into  here,  by  which 
the  plaintiff  agreed  to  deliver  the  cargo  to  L.,  at 
Havana,  or  at  Laguira,  or  Porto  Cabello,  at  five 
per  cent,  advance  on  the  invoice,  or  cost,  paid  by 
the  plaintiff,  and  the  freight  and  premium  of  in- 
surance, paid  by  the  plaintiff.  The  cargo  was  con- 
signed, by  the  plaintiff,  to  Spanish  merchants,  at 
Havana  (designated  by  L.),  with  instructions  to  dis- 
pose of  the  cargo,  for  the  plaintiff's  account,  &c., 
or  to  send  it  to  another  market,  that  is,  to  a  wind- 
ward port.  The  bill  of  lading  expressed  that  the 
cargo  was  shipped  for  the  account  and  risk  of  the 
plaintiff,  to  be  delivered  at  Havana  to  H.  &  C.  or 
their  assigns,  paying  no  freight,  it  being  the  prop- 
erty of  the  owner  of  the  vessel.  On  the  arrival  of 
the  vessel  at  Havana,  the  consignees  interlined  the 
bill  of  lading  with  the  words  "or  a  market;"  and 
directed  the  master  to  proceed  to  Laguira;  and 
while  proceeding  to  Laguira,  the  vessel  was  capt- 
ured, near  that  place,  by  a  Venezuelan  privateer, 
and  carried  into  a  port  in  the  Island  of  Margarita, 
and  the  vessel  and  cargo  libeled  in  the  Admiralty 
Court  there,  and  the  cargo  condemned  as  prize,  &c. 

In  an  action  on  the  policy  to  recover  for  a  total 
loss.  Held  that  the  cargo  was  and  remained  the 
property  of  the  plaintiff,  until  its  delivery  at  one 
of  the  ports  mentioned ;  that  there  was  no  de- 
livery, or  acceptance  of  it,  at  Havana ;  and  that 
the  consignees  there,  in  directing  the  master  to 
proceed  to  L.,  acted  as  agents  of  the  plaintiff,  who 
continued  to  be,  and  was  the  owner  of  the  cargo, 
at  the  time  of  its  capture :  and  that,  therefore,  the 
warranty  was  complied  with. 

That  such  a  contract  of  sale  is  legal  and  valid,  both 
by  the  municipal  law  of  this  country,  and  by  the 
law  of  nations,  and  does  not  destroy  the  neutral 
character  of  the  property. 

That  the  plaintiff  was  not  bound  to  disclose  to 
the  defendants  the  fact  and  circumstances  of  the 
contract ;  for,  even  if  they  were  material,  yet  the 
insured  is  not  obliged  to  communicate  any  fact,  as 
to  which  there  is  a  warranty,  express  or  implied. 

Citations— 1  Johns.,  1 ;  2  Rob..  111. 

rpHIS  was  an  action  on  a  policy  of  insurance, 
1  dated  July  .21,  1818,  "  on  the  cargo  of  the 
brig  George  Washington,  at  and  from  N.  Y.  to 
Havana,  and  at  and  from  thence  to  Laguira 
and  Porto  Cabello,  or  either  of  them,  at  a 
premium  of  seven  per  cent.,  to  return  five  and 
a  quarter  per  cent.,  if  the  risk  ended  at  Hava- 
na, without  loss,  or  two  per  cent.,  if  only  one 
of  the  two  last-mentioned  ports  was  used,  and 
the  risk  should  end  without  loss."  It  was  an 
open  policy,  and  subscribed  for  the  sum  of 
$20,000,  and  was  in  the  usual  printed  form, 
with  a  written  note  or  memorandum  sub- 


NOTE. — Marine  insurance — Warranty  of  neutrality 
— Sale  of  Goods  to  a  belligerent — Property  of  goods  in 
transitu.  See  Ludlow  v.  Bowne,  1  Johns.,  1,  note. 
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'joined,  that  the  property  insured  was  war- 
ranted by  the  assured  to  be  American  prop- 
erty. 

The  cause  was  tried  at  the  N.  Y.  sittings 
Dec.  16,  1820,  before  Mr.  Justice  Van  Ness. 
It  was  proved  that  the  plaintiff  was  a  native 
American  citizen,  and  before  and  at  the  time 
of  effecting  the  insurance  was,  and  still  is,  a 
merchant,  residing  in  the  City  of  N.  Y. ;  that 
in  July,  1818,  a  negotiation  was  entered  into 
between  the  plaintiff  and  Moses  E.  Lew,  a 
merchant,  resident  at  St.  Thomas,  but  tlien 
in^the  City  of  N.  Y.,  about  the  *plaint-  [*215 
iff's  loading  two  vessels  at  N.  Y.,  on  his  own 
account,  and  delivering  their  cargoes  at  Hava- 
na, Laguira  or  Porto  Cabello,  to  be  paid  for 
by  Levy,  on  their  delivery.  This  negotiation 
resulted  in  an  agreement,  the  terms  of  which 
were  contained  in  two  letters,  each  bearing 
date  July  21,  1818.  The  first  letter  was  from 
Levy  to  the  plaintiff,  as  follows  :  "  I  am  de- 
sirous of  purchasing  of  you,  deliverable  in 
Havana,  Laguira  or  Porto  Cabello,  a  certain 
quantity  of  beef,  pork,  flour,  peas,  &c.,  and 
will  contract  with  you,  on  the  following 
terms  :  for  a  cargo  of  beef,  &c. ,  to  be  shipped 
by  the  brig  Warrior,  and  a  cargo  of  flour,  to 
be  shipped  by  the  brig  George  Washington, 
to  Havana  or  Laguira,  I  will  pay  you  the 
amount  of  the  costs  and  charges,  including 
the  costs  of  insurance  which  you  shall  pay 
thereon,  and  five  per  cent,  advance  on  the 
amount  of  invoice,  for  your  profit,  together 
with  one  dollar  per  barrel,  freight,  if  deliv- 
ered at  Havana,  or  two  dollars  and  fifty  cents 
per  barrel,  if  delivered  at  Laguira  or"  Porto 
Cabello."  The  answer  of  the  plaintiff  to  this 
letter  was  as  follows  :  "I  have  received  your 
letter,  and  I  agree  to  your  proposal  to  deliver 
you  the  cargoes  of  The  Warrior  and  The  George 
Washington  at  Havana,  or  a  port  to  wind- 
ward, at  the  cost  and  charges,  as  paid,  and 
five  per  cent,  advance  on  amount  of  invoice, 
together  with  one  dollar  per  barrel,  freight  ; 
and  in  case  that  one  or  both  should  go  to 
Laguira  or  Porto  Cabello,  an  additional 
freight  of  one  dollar  and  fifty  cents  per  bar- 
rel ;  fifteen  running  days  to  be  allowed  for 
discharging  the  cargoes  at  Havana,  and 
twenty-five  running  days  for  all  ports  if  they 
proceed  to  windward."  It  appeared  that 
Levy  had  made  a  contract  with  the  Intendant 
at  Havana,  to  supply  the  government  at 
Harana,  Laguira  and  Porto  Cabello,  with 
provisions  like  those  of  the  cargo  of  The 
George  Washington  ;  and  for  that  purpose, 
he  came  to  the  U.  S.,  and  made  among  others, 
the  contract,  with  the  plaintiff  ;  but  Levy  did 
not  communicate  to  the  plaintiff,  nor  did  the 
plaintiff  know  of  the  contract  between  him 
and  the  intendant  of  H.  The  George  Wash- 
ington, of  which  the  plaintiff  owned  two 
thirds,  and  Noah  Pratt  the  other  third,  was 
laden  with  a  cargo  of  flour  and  pork,  and  the 
master,  Aug.  5,  1818,  signed  bills  of  lading, 
*statingthat  the  plaintiff  had  shipped,  [*216 
&c.,  the  flour  and  pork  to  be  delivered  at 
the  port  of  Havana,  to  Hernandez  &  Chau- 
viteau,  or  their  assigns,  paying  no  freight,  the 
same  being  the  property  of  the  owner  of  the 
vessel.  The  invoice,  which  accompanied  the 
cargo,  stated  that  it  was  shipped  by  the  plaint- 
iff, on  board  the  brig  George  Washington,  for 
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Havana,  for  account  and  risk  of  the  shipper, 
a  citizen  of  the  U  S.,  and  consigned  to 
Messrs.  Hernandez  &  Chauviteau.  It  ap- 
peared that  -H.  &  C.  were  the  persons  desig- 
nated by  Levy  to  be  the  consignees  of  the 
cargo  at  Havana,  and  had  his  instructions 
relative  to  it,  and  to  whom  the  cargo  was  to 
be  delivered  at  Havana,  or  was  by  them  to  be 
ordered  to  be  delivered  at  Laguira  or  Porto 
Cabello.  Before  the  vessel  sailed,  the  plaint- 
iff addressed  a  letter  of  instructions  to  the 
master,  signed  by  F.  G.  Bull,  his  athorized 
agent  for  the  purpose,  in  which  he  directed 
him  to  proceed  to  Havana,  and  on  his  arri- 
val there,  address  himself  to  Hernandez  & 
Chauviteau,  who  would  either  receive  the 
cargo,  or,  if  they  thought  best  for  his  interest, 
would  direct  the  master  to  proceed  to  some 
other  market  to  windward  ;  and  if  the  brig 
was  discharged  at  Havana,  he  was  to  advise 
with  H.  &  C.  as  to  procuring  the  best  freight 
for  Europe  or  the  U.  S.,  &c.  The  plaintiff 
also  wrote  a  letter  to  Hernandez  &  Chau- 
viteau, which  was  delivered  to  the  master,  in 
which  he  mentions  the  shipment  to  them  of 
the  cargo  of  flour  and  pork,  amounting  to 
$17,853  ;  and  requesting  them  to  receive  and 
dispose  of  the  same  to  the  best  advantage  for 
his  account  ;  and  that  in  case  they  thought  it 
best  for  his  interest,  to  send  the  vessel  to  any 
other  market ;  that  is,  to  windward,  they 
might  do  so  ;  but  in  that  case,  they  must  cal- 
culate that  the  cost  of  the  flour  would  be  aug- 
mented $1.50  for  freight,  and  eight  per  cent. 
for  insurance.  That  the  shipment  was  made 
by  the  advice  of  their  mutual  friend,  Mr. 
Levy,  and  he  hoped  that  it  would  prove  satis- 
factory, and  come  to  a  good  market.  That  in 
case  the  vessel  discharged  at  the  Havana, 
they  were  requested  to  consult  with  the  mas- 
ter, as  to  procuring  a  freight  for  Europe  or 
the  U.  S.,  preferring  the  latter  ;  and  to  furnish 
the  master  with  money  sufficient  to  pay  his 
expenses,  and  take  his  bill  on  the  plaintiff  for 
217*]  *the  amount.  If  the  vessel  discharged 
at  H.,  and  no  freight  could  be  procured  for 
the  U.  S.,  and  a  cargo  of  molasses,  or  part  of 
u  cargo,  could  be  purchased  at  eight  reals  per 
keg,  they  were  requested  to  make  the  purchase, 
after  taking  what  freight  could  be  obtained, 
drawing  on  him  for  the  amount ;  and  if  no 
freight  could  be  procured,  he  was  willing  to 
go  as  high  as  nine  reals  per  keg  for  molasses. 
These  letters  were  shown  to  Mr.  Levy  at  the 
time  they  were  written,  and  before  they  were 
delivered  to  the  master. 

The  G.  W.  arrived  at  Havana  about  Sept, 
10.  1818,  where  she  remained  about  two  days, 
without  delivering  any  part  of  her  cargo.  The 
letter  addressed  by  the  plaintiff  to  H.  &  C. 
was  delivered  to  them  ;  and  they  directed  the 
captain  to  proceed  with  the  vessel  and  cargo 
to  Laguira.  While  at  Havana,  one  of  the 
clerks  of  Hernandez  &  Chauviteau,  in  the 
presence  of  Captain  Pratt,  inserted  in  the  body 
of  the  bill  of  lading,  after  the  words  "  port  of 
Havana,"  the  words  "  or  a  market ;"  and  the 
following  indorsement  was  made  on  the  same 
bill  of  lading  :  "  Deliver  the  contents  within 
to  Mr.  Gerardo  Patrullo  ;  ordered  the  brig  to 
proceed,  not  finding  a  favorable  sale  of  the 
cargo  at  Havana. — Havana,  llth  of  September, 
1818.  Hernandez  and  Chauviteau."  Two 
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letters  were  written  at  Havana,  by  Hernandez 
&  Chauviteau,  one  addressed  to  Gerardo  Pa- 
trullo, at  Laguira,  and  the  other  to  JoseBeneto 
de  Austria,  at  Porto  Cabello,  both  dated  Sept. 
10,  1818.  A  translation  of  the  first  letter  was 
as  follows:  "The  American  brig  Geprge 
Washington,  Captain  Noah  Pratt,  has  just 
arrived  here  with  a  cargo  of  flour  and  pork, 
consigned  to  us  by  Mr.  James  De  Wolf,  Jr. 
Being  unwilling  to  detain  her  here,  on  account 
os  the  low  prices  of  those  articles,  we  send  her 
to  the  Spanish  Main,  in  search  of  a  better 
market  ;  and  in  the  event  of  her  arrival  at 
your  port,  permit  us  to  recommend  to  you  her 
captain,  Mr.  Noah  Pratt,  whom  we  have  fur- 
nished with  your  address.  If  the  flour  and 
pork  can  be  disposed  of,  in  any  way,  at  your 
place,  that  circumstances  will  permit,  it  will 
not  be  for  the  interest  of  our  friend,  Mr.  J.  De 
Wolf,  to  let  the  vessel  return  to  the  United 
States  in  ballast.  In  case  you  should  be  under 
the  necessity  *of  taking  bills  in  pay-  [*218 
ment  for  the  flour,  in  that  event,  we  open  with 
you  a  credit  in  the  sum  of  ten  thousand  hard 
dollars,  to  be  invested  in  hides  and  other 
articles  that  may  yield  a  freight  ;  authorizing 
you  to  draw  for  the  above  sum  of  10,000  hard 
dollars,  on  account  of  Mr.  James  De  Wolf,  Jr., 
merchant,  of  New  York,  which  drafts  will  be 
duly  honored,  and  for  the  punctual  payment 
whereof  we  hold  ourselves  responsible."  "P. 
S.  The  credit  for  the  10,000  dollars  wi41  not 
be  resorted  to,  unless  no  freight  can  be  had  for 
the  brig."  Signed  "Hernandez  and  Chauvi- 
teau." The  other  letter,  addressed  to  Jose 
Beneto  de  Austria,  at  Porto  Cabello,  was  the 
same  in  substance.  These  letters  were  deliv- 
ered to  Captain  Pratt.  The  brig  sailed  from 
Havana,  about  Sept.  12,  1818,  and  Oct.  12  fol- 
lowing, was  captured  in  sight  of  Laguira,  by 
the  schooner  Brutus,  a  private  armed  vessel  of 
the  Republic  of  Venezuela*  and  carried  into 
the  port  of  Juan  Griego,  in  the  Island  of  Mar- 
garita, where  she  arrived  Oct.  19.  The  vessel 
and  cargo  were  both  libeled  in  the  Vice- Ad- 
miralty Court  of  that  Island  ;  and  Oct.  24,  the 
cargo  was  condemned  as  good  prize,  and  the 
vessel  acquitted.1  On  receiving  information 
*of  the  capture,  the  plaintiff  abandoned  [*21J) 
the  cargo  to  the  defendants,  and  claimed  a 
total  loss. 

A  verdict  was  taken  for  the  plaintiff  for 
$25,000,  subject  to  adjustment,  and  to  the 
opinion  of  the  court  on  a  case  as  above  stated; 
and  either  party  was  to  be  at  liberty  to  turn 
the  case  into  a"  bill  of  exceptions  or  special 
verdict. 

Mr.  Wells,  for  the  plaintiff. 

l.-The  sentence  of  condemnation(which  was  trans- 
lated) is  dated  at  Villa  del  Norte,  the  24th  day  of 
October,  1818,and  in  the  eighth  year  of  the  Republic 
of  Venezuela,  and  declared  as  follows :  "  That  hav- 
ing carefully  examined  the  documents  which  Noah 
Pratt,  captain  of  the  said  vessel,  has  exhibited,  it  is 
found  that  she,  and  the  cargo,  came  from  New 
York,  and  belonged  to  James  De  Wolf,  Jr., who  con- 
signed the  same  to  Messrs.  Hernandez  and  Chauvi- 
teau, in  the  Island  of  Havana;  but  observing-,  on  the 
other  side,  that  from  thence  she  was  despatched.f or 
the  account  and  risk  of  those  persons,  to  Laguira, 
the  said  cargo  being  consigned  to  Don  Gerardo  Pa- 
trullo, or  to  Porto  Cabello,  to  Don  Beneto  Austria, 
as  property  belonging  to  Hernandez  and  Chauvi- 
teau, as  is  proved  by  the  indorsement  on  the  back 
of  the  bill  of  lading,  and  the  words  'or  a  market,' 
which  are  surreptitiously  inserted  ;  by  the  letters, 
in  which  appears  a  bill  of  exchange  of  ten  thousand 
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1.  Has  the  warranty  of  American  property 
been  complied  with  in  this  case  ?  The  con- 
tract between  the  plaintiff  and  Mr.  Levy  was  a 
valid  contract  at  common  law,  and  by  the  law 
of  nations  ;  most  certainly,  in  a  state  of  peace. 
But  it  will  be  objected  that  as  war  existed  be'- 
tween  Spain  and  her  colonies,  this  is  to  be 
considered  and  treated  as  a  contract  in  time 
of  war.  Sir  William  Scott,  in  the  case  of 
The  Packet  de  Bilboa,  2  Rob.  Adm. ,  133,  admits 
that  in  time  of  peace,  there  would  be  nothing 
unlawful  in  the  consignor  taking  upon  him- 
self the  whole  risk  of  the  goods,  until  delivered 
to  the  consignee.  But,  "  in  time  of  war,"  he 
says,  "this  cannot  be  permitted,  for  it  would 
at  once  put  an  end  to  all  captures  at  sea  ;" 
because  it  would  be  a  contrivance  resorted  to, 
for  the  purpose  of  protecting  property  from 
capture,  "in  all  consignments  from  neutral 
ports  to  the  enemy's  country,  to  the  manifest 
defrauding  of  all  rights  of  capture."  And 
because  it  may  be  used  as  an  instrument  of 
fraud, he  comes  to  the  very  illogical  conclusion, 
that  it,  therefore,  is  to  be  considered  as  an 
invalid  contract  in  time  of  war  ;  thus  applying 
22O*J  a  rule  of  evidence  *to  interpret  a  con- 
tract, in  order  to  render  it  void.  Nay,  he 
puts  the  doctrine  on  a  more  fanciful  ground  ; 
that  as  the  consignee  has  a  right  to  receive  the 
cargo,  the  captor,  "  having  all  the  rights  that 
belong  to  his  enemy,"  has  the  right  to  take 
possession  of  it,  and  his  possession  is  equiva- 
lent to  a  delivery  to  the  consignee.  If  the 
captor,  in  succeeding  to  the  rights,  succeeded, 
also,  to  the  duties  of  the  consignee,  this  reason- 
ing might  be  plausible  ;  but  when  the  payment 
by  the  consignee  is  to  depend  on  the  delivery 
of  the  goods  to  him,  it  is  not  easy  to  perceive 
how  the  possession  by  the  captor,  who  does 
not  pay,  is  equivalent  to  a  delivery  to  the  con- 
signee. Indeed,  the  learned  judge  is  sensible 
of  the  fallacy  of  such  reasoning,  and  is  obliged 
to  suppose  that  the  consignor  has,  in  his  bar- 
gain with  the  consignee,  guarded  against  the 
loss  by  capture ;  or,  if  he  has  not,  that  "he 
hasacted  iinprovidently,  and  without  caution." 
Sir  William  Scott  cites  no  authority  whatever 
for  this  doctrine  ;  and  it  is,  manifestly,  not 
supported  by  principle.  In  the  first  place,  it 
infers  the  illegality  of  a  contract,  from  the 
mere  circumstance  "that  it  may  be  fraudulent. 
To  consider  a  shipment,  under  such  circum- 
stances, tispi'ima  facie  evidence  of  a  fraud  on 
belligerent  rights,  would  be  going  far  enough; 
but  to  pronounce  a  contract  unlawful,  because 
it  may  be  abused  for  such  a  purpose.is  unsound. 
A  neutral  may  put  his  property,  bonafide,  on 
board  a  belligerent  vessel,  or  even  an  armed 

dollars,  upon  Patrullo  and  Austria,  for  her  return, 
and  a  special  recommendation  respecting  the  cargo ; 
all  of  them  being  acts  without  the  orders,  and  done 
when  out  of  the  reach  of  James  De  Wolf,  Jr.,  by 
Hernandez  and  Chauviteau,  and  by  the  clerk  of  the 
house,  as  the  said  Captain  Pratt  declares,  when  the 
said  bill  of  lading  was  produced  to  him  ;  all  which 
is  corroborated  by  the  deposition  of  Henry  Wilson, 
chief  mate  of  the  said  George  Washington ;  so  that 
on  all  sides  the  truth  is  discovered,  that  the  cargo 
that  she  had  on  board  was  the  property  of  James 
De  Wolf,  Jr., until  she  arrived  at  the  port  "of  Havana, 
and  then  commenced  to  be  that  of  Messrs.  Hernan- 
dez and  Chauviteau,  by  whose  orders,  and  not  by 
those  of  James  De  Wolf,  it  was  exposed  to  the  perils 
of  the  sea.and  otherwise,  as  far  as  Laguira,  or  Porto 
Cabello,  no  instructions  appearing  for  the  purpose, 
from  the  former  owner,  or  consignor:  nor  does  his 
signature  appear,  but  only  that  of  another  person, 

JOHNS.  REP.,  20. 


ship  of  the  enemy,  to  be  carried  to  the  bellig- 
erent country  ;  and  it  is  not,  therefore,  to  be 
treated  as  enemy's  property  :  though  this 
would  be  liable  to  great  abuse  and  distrust 
(The  Nereide,  9  Cr.,  388  ;  TheAtalanta  3  Wh 
417.) 

In  the  next  place,  this  doctrine  is  inconsist- 
ent with  the  other  and  better  reasoning  of 
Sir  AVilliam  Scott,  in  the  same  case;  where  he 
says:  "  The  goods  are  sent  at  the  risk  of  the 
shipper.  If  they  had  been  lost,  on  whom 
would  the  loss  have  fallen,  but  on  him  ?  What 
surer  test  of  property  can  there  be  than  this  ? 
It  is  the  true  criterion  of  property,  that  if  you 
are  the  person  on  whom  the  loss  will  fall,  you 
are  to  be  considered  as  the  proprietor."  If 
this  be  so,  where  a  contract  is  made  in  time  of 
peace,  there  is  no  authority  or  principle  which 
will  support  the  position,  that  such  a  contract 
*is  invalid  in  time  of  war.  With  the  [*221 
exception  of  blockaded  ports,  and  articles  con- 
traband of  war,  the  right  of  the  neutral  to 
make  contracts  with  the  belligerents,  remains 
the  same  as  in  a  state  of  peace.  If  his  contract 
to  deliver  goods  to  an  enemy  is  fraudulent,  in 
fact,  and  not  at  his  own  risk,  but  used  as  a 
mere  cover  to  protect  the  property  of  a  bellig- 
erent, it  ought  to  share  the  fate  of  belligerent 
property.  If,  however,  the  contract  is  bona 
fide,  it  is  an  unlawful  restraint  on  the  rights  of 
a  neutral  to  pronounce  it  illegal. 

Again ;  it  is  said  that  the  property  is  good 
prize,  because,  on  delivery,  it  would  belong  to 
the  belligerent,  and  the  captor  succeeds  to  his 
rights ;  that  is,  the  right  of  receiving.  But 
from  whom  does  the  captor  receive  it  ?  From 
the  neutral.  And  whose  property  is  it,  until 
the  capture  ?  The  neutral's.  Its  character 
can  only  be  changed  by  a  delivery  to  the  ene- 
my. It  is,  then,  captured  as  neutral  prop- 
erty. 

In  the  case  of  The  Atlas,  3  Rob.  Adm.,  299, 
300 ;  Sally  Griffiths,  in  the  note,  it  is  again 
laid  down  as  the  doctrine  of  the  Prize  Court, 
that  contracts  of  purchase  effected  by  a  bel- 
ligerent, but  the  payment  contingent,  depend- 
ing on  the  delivery  of  the  property,  which 
remains  at  the  risk  of  the  neutral,  though  law- 
ful in  peace,  are  unlawful  in  war,  and  if 
taken  in  transitu,  the  property  is  to  be  con- 
demned as  enemy's  property.  Will  this  court 
adopt  such  a  doctrine,  and  apply  it  to  a  con- 
tract between  two  of  our  own  citizens  ? 

In  the  case  of  Ludlow  v.  Bowne,  1  Johns.,  1, 
this  court  reviewed  the  doctrine  of  the  British 
Prize  Court,  and  refused  to  adopt  it ;  and  the 
decision  in  that  case  has  been  the  law  of  this 
State  since  Feb.,  1806.  The  present  Chancel- 

whom  Noah  Pratt  asserts  to  be  employed  in  the 
house  of  De  Wolf,  and  to  have  signed  on  account  of 
his  absence  ;  but  it  may  be  very  well  collected  that 
this  is  a  fiction  of  the  clerk  of  Hernandez  and  Chau- 
viteau, to  give  to  the  Spanish  property  the  appear- 
ance of  American  property:  Wherefore,  this  court 
being  persuaded,  that  as  well  for  the  reason  stated, 
as  for  having  broken  the  law  of  blockade  of  intro- 
ducing into  the  ports  prohibited  articles,  the  con- 
demnation of  the  cargo  will  not  be  an  infringement 
or  violation  of  the  rights  of  the  American  nation, 
respected  by  the  chiefs  of  the  Republic  of  Vene- 
zuela :  the  courts  determine  and  declare  as  a  good 
prize,  the  cargo  of  flour  and  meal  which  the  G.  W. 
was  carrying  to  the  enemy's  port ;  liberates  the 
vessel,  &c. ;  that,  on  payment  of  corresponding 
duties,  taxed  costs,  and  the  freight  to  the  captured 
captain,  the  said  cargo  be  delivered  to  the  captor 
for  his  own  use." 
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lor,  though  he  differed  from  the  other  judges, 
did  not  rest  his  opinion  on  the  doctrine  of  Sir 
William  Scott ;  but  thought  the  agreement,  in 
that  case,  fraudulent  in  fact. 

in  the  case  of  The  Venus,  8  Cr.,  275,  Mr. 
Justice  Washington  says :  "  To  effect  a  change 
of  property,  as  between  seller  and  buyer,  it  is 
essential  that  there  should  be  a  contract  of 
sale  agreed  upon  by  both  parties ;  and  if  the 
thing  agreed  to  be  sold  is  to  be  sent  by  the 
222]  *vendor  to  the  *vendee,  it  is  necessary 
to  the  perfection  of  the  contract  that  it  should 
be  delivered  to  the  purchaser  or  to  his  agent, 
which  the  master,  to  many  purposes,  is  con- 
sidered to  be."  In  the  case  of  The  Frances,  8 
Cr.,  418,  he  says:  "When  goods  are  sent 
upon  the  account  and  risk  of  the  shipper,  the 
delivery  to  the  master  is  a  delivery  to  him  as 
agent  of  the  shipper,  not  of  the  consignee." 
In  the  case  of  The  Jose  Indiana,  1  Wh.,  208, 
Mr.  Justice  Story  says :  "  In  general,  the  rules 
of  the  Prize  Court,  as  to  the  vesting  of  prop- 
erty, are  the  same  with  those  of  the  common 
law,  by  which  the  thing  sold,  after  the  com- 
pletion of  the  contract,  is  properly  at  the  risk 
of  the  purchaser."  But,  until  the  vendor 
"has  done  some  notorious  act  to  devest  him- 
self of  his  title,  or  has  parted  with  the  posses- 
sion, by  an  actual  and  unconditional  delivery, 
for  the' use  of  the  vendee,  no  property  in  the 
goods  vests  in  him." 

2.  Then  was  the  plaintiff  bound  to  commu- 
nicate to  the  defendants  the  contract  under 
which  the  cargo  was  shipped  ?  It  is  not  nec- 
essary to  communicate  or  disclose  anything 
for  which  the  insured  undertake  by  a  war- 
ranty, express  or  implied.  (Marsh,  on  Ins., 
475;"  Shoolbred  v.  Nutt,  S.  C.,  Park,  229.) 
The  representation  is  merged  in  the  warranty. 
If  the  defendants,  not  relying  on  their  war- 
ranty, had  asked  for  information,  and  the 
plaintiff  had  communicated  what  was  not  true, 
that  might  be  a  ground  of  defense.  The  case 
of  Haywood  v.  Rodgers,  4  East,  590,  very 
strongly  illustrates  the  rule  on  this  subject. 

Messrs.  D.  B.  Ogden  and  S.  Jones,  contra : 

1.  The  cargo,  upon  its  shipment  in  N.  Y., 
became  the  property  of  Levy,  by  delivery, 
and  was  not,  therefore,  American  property. 
L.  was  the  agent  of  the  Spanish  government, 
and  made  the  purchase  here.  A  delivery  to 
him  was,  in  truth,  a  delivery  to  the  Spanish 
government.  He  was  to  bear  the  costs  and 
charges  attending  it,  and  to  pay  for  the  insur- 
ance ;  the  cargo  was  at  his  risk.  The  letter  of 
instructions  to  the  captain  does  not  forbid  the 
delivery  of  the  cargo,  without  payment ;  nor 
is  he  enjoined  to  demand  payment  of  the  pur- 
chase money.  It  is  evident  that  the  contract 
of  sale  was  consummated  here,  and  that  the 
223*]  payment  for  the  cargo  was  not  to  *de- 
pend  on  its  delivery  at  the  ports  mentioned. 
In  the  case  -of  Ludlow  v.  Bowne,  the  vendee 
was  to  give  a  bill  of  sale  with  a  guaranty, 
and,  until  that  was  done,  the  goods  were  not 
to  be  delivered.  Here,  if  the  goods  had  never 
been  delivered  at  Havana,  or  Laguira,  or 
Porto  Cabello,  they  must  have  been  regarded 
as  belonging  to  Mr.  Levy. 

Again ;  the  vessel  arrived  at  Havana,  and 
the  agent  of  Mr.  Levy  altered  the  bill  of  lad 
ing,  directing  the  delivery  at  Havana,  or  a 
market,  and  ordering  the  master  to  proceed  to 
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Laguira  or  Porto  Cabello ;  thus  exercising 
complete  ownership  and  control  over  the  prop- 
erty. The  master  was  instructed  to  deliver  the 
property  to  the  agent  of  Mr.  Levy,  not  to  the 
agent  of  the  plaintiff.  At  and  from  Havana, 
then,  the  property  ceased  to  be  American. 

The  counsel  for  the  plaintiff  has  criticized 
the  doctrine  of  the  Prize  Court,  aa  laid  down 
by  Sir  William  Scott.  But  it  is  a  doctrine 
which,  on  examination,  will  be  found  sound 
and  well  founded  ;  a  doctrine  without  which 
no  belligerent  could  maintain  his  rights  or 
repel  the  secret  attacks  of  war  in  disguise. 
Nothing  can  be  added  to  the  learned,  luminous 
and  cogent  reasoning  of  Sir  William  Scott 
on  this  subject.  And  this  country,  whenever 
it  becomes  belligerent,  will  be  compelled  to 
adopt  it,  as  indispensable  to  the  maintenance 
of  its  rights.  In  Ludlow  v.  Bowne,  the  cases 
cited  from  the  Admiralty  were  not  touched  by 
the  court,  but  considered  as  inapplicable  to 
the  state  of  facts  presented  in  that  case. 

2.  Every  fact  which  may  vary  or  enhance 
the  risk  ought  to  be  disclosed  to  the  insurer. 
It  is  enough  that  a  belligerent  Prize   Court 
would  have  considered  this  contract,  no  mat- 
ter whether  rightfully  or  wrongfully,  as  af- 
fecting the  neutrality  of  the  property.     If  so, 
it  must  enhance  the  risk.      The  insured  is 
bound  to  communicate  every  species  of  intel- 
ligence which  he  possesses,  which  may  influ- 
ence the  insurer  in  deciding  whether  he  will 
insure  at  all,  or  what  premium  he  will  ask  for 
making  the  insurance.     (Durell  v.  Bederley,  1 
Holt  N.  P.,  283-287,  notes.) 

Again ;  the  facts  in  this  case  show  most 
clearly  that  this  was  a  cover  for  Spanish  prop- 
erty, and  that  the  plaintiff  *knew  that  [*224 
he  was  covering  belligerent  property.  The 
letter  from  the  plaintiff  to  Hernandez  &  Chau- 
viteau  was  false  throughout,  if  Mr.  Levy  was 
to  be  the  owner  of  the  cargo  on  its  arrival  at 
Havana.  The  fact  is  that  Levy  was  an  agent 
sent  out  to  purchase  supplies  for  the  Spanish 
government,  and  the  plaintiff  must  be  pre- 
sumed to  have  known  the  fact. 

3.  The  property  was  condemned  by  a  com- 
petent  Court  of  Admiralty  for  a  breach  of 
blockade ;  and  although  the  sentences  of  for- 
eign courts  of  admiralty  are  not  held  to  be 
conclusive  in  the  courts  of  this  State,  as  to 
contracts   between   our    own    citizens,   yet — 
[Here  the  counsel  was  stopped  by  the  Chief 
Justice,  who  said  that  the  doctrine  on  that  sub- 
ject had  been  so  long  and  so  definitively  settled 
that  it  was  not  now  to  be  questioned.] 

Mr.  T.  A,  Emmet,  in  reply,  said  that  the 
case  of  Ludlow  v.  Bowne  was  quite  decisive  of 
the  present  case,  which  is,  indeed,  stronger  in 
favor  of  the  plaintiff.  The  delivery  of  the 
goods  was  a  condition  precedent  to  the  pay- 
ment. They  were  put  on  board  the  plaintiff's 
own  vessel,  and  under  the  care  of  his  own 
master ;  they  were,  therefore,  in  his  own  pos- 
session, and  under  his  own  control.  The 
election  to  deliver  or  not  was  to  be  made  at 
Havana,  Laguira  or  Porto  Cabello. 

Again;  the  Treaty  between  Spain  and  the  U. 
S.  declares  that  free  ships  make  free  goods  ; 
and  it  would  naturally  be  supposed  that  the 
Spanish  captors  would  adhere  to  that  Article, 
until  it  had  been  otherwise  declared.  Even 
according  to  the  reasoning  of  Sir  William 
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Scott,  there  can  be  no  fraud,  unless  the  party 
knew  that  he  was  dealing  with  an  enemy,  and 
intended  to  cover  his  property.  Now,  the  case 
states  that  the  plaintiff  did  not  know  of  the 
contract  between  L.  and  the  Spanish  govern- 
ment at  H.  Suppose  the  cargo  had  been  lost  by 
the  perils  of  the  sea,  who  would  have  borne 
the  loss  ?  Surely,  it  must  have  fallen  on  the 
plaintiff,  or  his  insurers.  The  cause  or  mode  of 
loss  can  make  no  difference  in  the  construction 
of  the  warranty.  If  the  property  had  been 
warranted  neutral,  then  the  court  must  have 
looked  to  the  law  of  nations,  to  ascertain  what 
constituted  its  neutral  character.  But  when  the 
225*]  warranty  is  that  it  is  American  *prop- 
crty,  they  must  look  to  the  municipal  law  of 
our  own  country,  to  determine  its  American 
character.  A  warranty  is  to  be  construed  ac- 
cording to  the  plain  commercial  import  of  the 
terms,  among  mercantile  men.  (Marsh,  on 
Ins.,  347  a.) 

As  to  the  alleged  concealment,  the  answer  is, 
that  it  is  a  matter  covered  by  the  warranty.  A 
concealment,  to  vitiate  the  policy,  must  Ije 
fraudulent,  and  the  fact  of  its  being  fraud- 
ulent must  be  found  by  a  jury.  (Duguet  v. 
Rhinelander,  1  Cai.  Cas.,  27;  S.  C.,  2  Johns. 
Cas.,  476  ;  Hallet  v.  Jenks,  1  Cai.  Cas.,  43-47.) 
The  jury  have  not  passed  upon  the  fact, 
and  the  "court  cannot  draw  the  conclusion. 
But  as  Levy  was  a  Dane,  and  his  rights 
precisely  the  same,  in  regard  to  belligerents, 
as  those  of  the  plaintiff,  it  could  not  have 
varied  the  risk,  or  the  premium,  had  it  been 
stated  that  he  was  the  owner.  (Le  Roy  v.  The 
United  Ins.  Co.,  7  Johns.,  343.) 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

This  case  gives  rise  to  three  questions  :  1st. 
Was  the  delivery  of  the  cargo  at  one  of  the 
three  ports,  Havana,  Laguira  or  Porto  Ca- 
bello,  at  the  election  of  Levy,  a  condition  pre- 
cedent to  the  plaintiff's  right  to  demand  pay- 
ment of  the  stipulated  price,  according  to  the 
contract  ;  or  was  the  sale  consummated  here  ? 
2d.  Was  the  transaction  a  cover,  and  did  the 
plaintiff  know  that  the  cargo  was  for  the 
Spanish  government  ?  3d.  Was  it  necessary 
for  the  plaintiff  to  disclose  to  the  defendants 
the  circumstances  under  which  the  property 
was  shipped,  even  if  the  risk  was  enhanced  ? 

The  contract  on  the  part  of  the  plaintiff  is  to 
deliver  the  cargo  at  one  of  the  designated 
places  ;  and  it  is  perfectly  clear  that  the  elec- 
tion at  which  of  the  ports  Levy  would  receive 
it,  was  in  him.  This  right  of  election,  to 
receive  the  cargo  at  Laguira  or  Porto  Cabello, 
might  be  made  and  signified  to  the  plaintiff  at 
Havana,  and  so  it  was  understood  by  the  par- 
ties to  the  contract.  The  policy  speaks  the  same 
language.  The  cargo  is  insured  from  N.  Y.  to 
Havana,  and  at  and  from  thence  to  Laguira 
and  Porto  Cabello,  or  either  of  them,  at  a  pre- 
mium of  seven  per  cent.,  to  return  live  and  a 
quarter  per  cent.,  if  the  risk  ended  at 
226*j  *Havana  without  loss;  thus  making 
Havana  a  port  to  which  the  vessel  was  to  go, 
at  all  events,  and  leaving  it  optional  with  the 
assured  to  proceed  to  one -or  both  of  the  other 
ports.  The  contract  is  to  purchase  and  sell, 
deliverable  in  Havana,  Laguira  or  Porto  Ca- 
bello. The  risk  of  delivery  rests  on  the  vend- 
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or,  and  the  purchase  is  incomplete,  unless  the 
cargo  be  delivered  at  one  of  the  appointed 
places,  to  be  elected  by  the  vendee.  As  an 
indemnity  for  the  risk  to  be  incurred  by  the 
vendor,  he  was  at  liberty  to  procure  insur- 
ance, which,  in  the  event  of  the  delivery,  was 
to  constitute  part  of  the  price  of  the  cargo  ; 
and  in  the  event  of  a  loss,  by  the  perils  insured 
against,  the  vendor  would  find  his  indemnity 
in  the  insurance.  Until,  then,  the  plaintiff  had 
performed  his  part  of  tke  contract,  by  deliver- 
ing the  cargo  at  one  of  the  designated  ports  to 
be  elected  by  Levy,  the  property  never  became 
vested  in  Levy,  and  the  plaintiff  never  could 
recover  the  price,  and  consequently  it  re- 
mained the  plaintiff's  property.  Such  a  con- 
tract, Sir  William  Scott,  in  the  case  of  The 
Packet  de  Bilboa,  2  Rob.,  Ill,  considered  law- 
ful in  time  of  peace,  but  as  illegal  in  time  of 
war,  and  as  a  fraud  on  the  belligerent,  because 
it  went  to  protect  property  in  transitu  to  the 
enemy,  and  as  it  deprived  the  belligerent  of 
his  right  of  capture. 

It  was  urged  on  the  argument  that  the  cargo 
was  received  by  the  consignees  at  the  Havana, 
and  that  thenceforth  the  property  ceased  to  be 
the  plaintiff's.  The  vessel  merely  reported 
herself  there  to  Hernandez  &  Chauviteau,  to 
whom  she  was  addressed  ;  she  remained  there 
but  two  days,  and  never  broke  bulk  ;  and 
then,  by  their  directions,  as  agents  to  Levy, 
proceeded  to  Laguira.  Nothing  like  an  ac- 
ceptance of  the  cargo  at  Havana  is  perceived  in 
these  acts  ;  but,  on  the  contrary,  an  election 
not  to  receive  the  cargo  there.  It  has  also  been 
insisted  that  as  the  cargo  was  consigned  to 
Hernandez  &  Chauviteau,  and  was  not  to  be 
sold,  what  they  did,  and  particularly  the  alter- 
ation in  the  bill  of  lading,  was  equivalent  to  an 
acceptance.  It  was  shown,  most  satisfactorily, 
by  the  late  Ch.  J.  Thompson,  in  the  case  of 
Ludlow  v.  Bowne,  1  Johns.,  1,  that  the  con- 
signment was  open  to  explanation,  whether 
made  to  the  consignees,  on  the  account  and 
risk  of  the  consignor,  or  on  *their  [*227 
account  and  risk.  Hernandez  &  Chauviteau 
were  also  the  agents  of  the  plaintiff,  in  the 
event  that  they  did  not,  as  the  agents  of  Levy, 
accept  the  cargo  at  Havana  ;  and  as  such 
agents,  they  had  a  right,  after  electing,  not  to 
accept  the  cargo  there,  with  the  assent  of  the 
captain,  to  alter  the  bill  of  lading  in  the  man- 
ner they  did,  without  comprornUting  the 
rights  of  either  party.  It  was  a  necessary  and 
an  innocent  act. 

We  come  back  to  the  question,  whether  the 
contract  between  the  plaintiff,  an  American 
citizen,  and  Levy,  a  resident  merchant  at  St. 
Thomas,  was  so  far  unlawful  as  to  subject  the 
cargo  to  capture  as  Spanish  property.  The 
case  of  Ludlow  v.  Bowne  decides  this  case  ;  and 
it  is  impossible  to  distinguish  the  two  cases.  In 
both,  the  property  insured  was  warranted  to 
be  American  property.  There,  the  cargo  was 
shipped  by  the  plaintiffs  .under  an  agreement 
with  merchants  in  France,  whereby  the  plaint- 
iffs were  to  deliver  the  goods  at  St.  Vallery, 
for  which  they  were  to  be  allowed  eight  per 
cent,  commissions,  taking  upon  themselves  all 
risk,  expressly  including  a  premium  for  sea 
risks  as  well  HS  war  risks ;  the  consignees  to 
pay  freight  on  the  delivery,  and  also  for  the 
amount  of  cargo,  in  bills  on  London,  guaran- 
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tied  by  a  commercial  house  in  London.  The 
goods  were  captured  in  transitu,  by  the  Brit- 
ish, and  condemned  as  French  property.  This 
court  decided  that  the  goods  remained  the 
property  of  the  consignors,  and  that  the  war- 
ranty was  complied  with.  A  majority  of  the 
court  were  of  opinion  that  the  goods  remained 
the  property  of  the  plaintiffs,  until  their  deliv- 
ery at  St.  Vallery.  In  that  case,  we  held  that 
there  was  a  right  to  withhold  the  delivery  of 
the  goods,  until  payment  had  been  made  ac- 
cording to  the  contract ;  and  here,  by  the 
express  stipulation  of  the  parties,  the  plaintiff 
can  have  no  right  to  demand  payment  until  he 
has  performed  the  condition  precedent,  the 
delivery  of  the  goods  according  to  the  con- 
tract ;  so  that,  in  both  cases,  there  was  no 
change  of  property. 

The  decisions  of  Sir  William  Scott,  in  the 
Admiralty  Court,  were  then  pressed  upon  our 
attention;  but  we  regarded  them  as  the  result 
of  political  expediency,  and  as  evincing  a 
determination  in  the  British  councils  to  des- 
228*]  troy  *all  commerce  with  their  enemy, 
rather  than  as  rules  of  international  law.  We 
adopted  the  broad  and  just  principle,  that  a 
neutral  had  a  right,  and  was  justified  by  the 
law  of  nations,  in  supplying  belligerents,  with 
the  sole  exception  of  contraband  goods,  and 
going  to  a  blockaded  port.  How  can  the  ex- 
istence of  a  state  of  war  between  Spain  and 
her  colonies,  not  then  recognized  by  the  rest 
of  the  world  as  independent  States,  or  how 
can  the  existence  of  war  between  Spain  and 
Venezuela,  under  any  circumstances,  affect 
such  a  contract,  or  render  it  unlawful  ?  The 
warranty  in  the  policy  that  the  property  was 
American,  means  that  it  was  so  by  the  law  of 
nations.  If  the  contract  would  be  a  legal  one 
in  time  of  peace,  which  Sir  William  Scott 
expressly  admits,  and  if  the  property  would 
be  deemed  the  plaintiff's  until  actual  delivery 
at  one  of  the  elected  ports,  what  would  vitiate 
this  contract,  or  make  the  property  the  vend- 
ee's before  the  performance  of  the  condition 
precedent,  according  to  the  law  of  nations  ? 
Certainly  not  because  there  was  a  war  between 
Spain  and  Venezuela  ;  for  I  trust  that  this 
country  never  will  permit  the  great  principle 
that  a  neutral  may  carry  on  commerce  with  a 
belligerent  during  war,  as  well  as  in  peace, 
with  the  exceptions  already  mentioned,  to  be 
infringed  or  abandoned.  In  the  case  referred 
to,  we  meant  to  dissent  from  the  principles 
advanced  by  Sir  William  Scott,  which  go  to 
consider  all  property  bound  to  an  enemy's 
country  as  belonging  to  the  enemy,  and  as 
exposed  rightfully  to'capture  and  condemna 
tion.  We  meant  to  consider  that  rule  as  an 
arbitrary  one,  forming  no  part  of  the  interna- 
tional code,  and  as  entirely  destructive  of 
neutral  rights.  Subsequent  reflection  has 
served  to  strengthen  the  opinion  I  held  in  that 
case  ;  and  it  has  led  to  a  conviction  that  the 
doctrines  advanced  by  that  eminent  judge,  in 
the  British  Admiralty,  were  the  result  of  power 
forgetting  right,  and  the  offspring  of  state 
policy,  created  for  the  occasion. 

As  to  the  alleged  concealment,  or  non-dis- 
closure by  the  plaintiff,  that  the  cargo  was 
intended  by  Levy  for  the  Spanish  government, 
the  case  definitively  settles  the  point  ;  for  it  is 
admitted  by  the  defendants  that  the  plaintiff 
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did  not  know  that  Levy  had  contracted  with 
the  intendant  at  *Havana  to  supply  [*221> 
the  Spanish  government  with  flour  and  pro- 
visions ;  and  that  he  did  not  know  that  the 
cargo,  on  its  arrival  at  its  port  of  final  desti- 
nation, would  have  been  applied  by  Levy  to 
the  performance  of  his  contract. 

But  it  is  urged  that  the  facts  and  circum- 
stances of  the  contract  should  have  been  dis- 
closed, as  the  risk  was  materially  enhanced. 
If  it  be  conceded  that  those  circumstances  did 
enhance  the  risk,  the  answer  is  decisive,  that 
a  party  need  not  communicate  anything  with 
respect  to  a  fact,  in  regard  to  which  there  is 
an  express  or  implied  warranty.  As  to  the 
conclusiveness  of  the  sentence  of  condemna- 
tion, we  are  not  at  liberty  to  question  the  doc- 
trine on  that  point,  which  has  been  definitively 
settled  in  the  Court  for  the  Correction  of  Er- 
rors, and  has  been  so  long  acquiesced  in. 
There  must  be  judgment  for  the  plaintiff, 
according  to  the  stipulation  in  the  case. 

Judgment  for  the  plaintiff. 

Affirmed— 2  Cow.,  56. 

Cited  in-42  N.  Y.,  62  ;  53  N.  Y.,  345  ;  1  Woods.  65. 


HOLMES  ET  AL. 

V. 

REMSEN  ET  AL.,  Executors  of  CLASON. 

Debt  Due  from  New  York  Merchants  to  Eng- 
lish Insolvent — Conflicting  Claims  -of  En- 
glish and  American  Creditors  of  Insolvent — 
Effect  of  Assignment  of  Debt  by  English 
Commissioners  in  Bankruptcy — Of  Pei'sonal 
Assignment  by  Insolvent  to  Same  Assignees — 
Compulsory  Payment  to  English  Assignees,  is 
Bar  to  Proceedings  liere. 

Payment  by  a  garnishee,  under  a  judgment  and 
execution  on  a  proceeding  by  foreign  attachment 
in  the  Lord  Mayor's  Court  of  London,  of  a  debt  due 
by  a  citizen  in  N.  Y.,  to  a  creditor  in  London,  being 
compulsory,  is  a  good  bar  to  an  action  brought 
here  against  the  debtor,  under  the  Act  giving  relief 
against  absent  and  absconding  debtors  ;  though  the 
attachment 'here,  against  the  absent  debtor,  was 
issued  before  the  money  of  the  debtor  came  into 
the  hands  of  the  garnishee,  or  even  before  the  for- 
eign attachment  issued  in  England. 

Citations-4  Johns.  Ch.,  460,  471  :  1  H.  Bl.,  691, 131, 
132,  n.  665,  680 ;  4  Durn.  &  East,  182 ;  1  Cox,  398 ;  2  H. 
Bl.,  402,  553;  1  Rose's  Bank.  App.,  462;  2  Dow.,  230  ; 
2  Rose,  291 ;  1  East,  6 :  1  Cook,  B.  Laws,  303,  4  ed.; 
Kame's  Eq.,  bk.  3,  ch.  8,  sec.  6,  p.  573 :  2  Johns.,  235, 
342 ;  8  T.  R.,  609 :  1  Mass.,  198  :  3  Cai.,  154 :  3  Mass , 
517:  4  T.  R.,  182;  6  Binn..  369,  &53;  1  Kirb.,  313 ;  2  Har- 
ris &  McH.  463 :  1  Harris  &  McH.,  236 ;  5  Cranch, 
289  :  5  East,  131 ;  Doug.,  170 ;  3  T.  H.,  139 ;  3  East, 
367 ;  5  Johns.,  101. 


NOTE.  —  Assignment  in  bankruptcy  in  foreign 
crnintr)/— Effect  on  assets  in  thits  country. 

The  great  weight  of  authority  in  this  country 
favors  the  proposition  that  an  assignment  of  an  in- 
solvent's property  in  proceedings  in  bankruptcy,  in 
a  foreign  court,  does  not  pass  to  the  assignee  the 
property  of  the  insolvent  in  this  country  as  against 
a  creditor  here.  Ogden  v.  Saunders,  12  Wheat.,  361; 
Harrison  v.  Sterry,  5  Cranch.,  289;  Hoyt  v.  Thomp- 
son, 5  N.  Y.,  350;  Abraham  v.  Plestoro,  3  Wend.,  538; 
Blake  v.  Williams,  6  Pick,  286;  Saunders  v.  Williams, 
5  N.  H.,  215;  Milne  v.  Moreton,  6  Binn.,  369 ;  Mossel- 
man  v.  Caen,  4  T.  &  C.,  171. 

The  doctrine  probably  floes  not  apply  to  cases 
where  the  assignee  has  reduced  property  of  the 
bankrupt  to  possession.  1  Parsons  on  Cont.,  455. 
See,  also,  on  the  general  subject,  2  Kent.  Com.,  40V ; 
Story  on  Confl.  of  Laws,  336,  et  seq. 
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rpHIS  was  an  action  of  assumpait,  brought 
JL  by  the  plaintiffs,  as  Trustees,  &c.,  of  Fred- 
erick Mullett,  an  absent  debtor,  against  the 
defendants,  as  Executors  of  Isaac  Clason,  de 
ceased.  The  declaration  contained  the  usual 
money  counts,  and  on  an  account  stated  be- 
tween Clason  and  Mullett,  alleging  the  prom- 
ise to  be  by  Clason  to  Mullett.  There  were 
other  counts,  which  stated  the  promise  to  be 
from  the  defendants  to  Mullett ;  and  similar 
counts,  staling  the  promise  to  be  from  the 
defendants  to  the  plaintiffs.  The  defendants 
pleaded  the  general  issue,  and  by  a  written 
agreement,  the  attorneys  of  the  parties  stipu- 
lated that,  on  the  trial  of  the  cause,  the 
following  facts  should  be  admitted  as  proved  : 
23O*]  *Isaac  Clason,  of  the  City  of  N.  Y., 
a  merchant,  died  in  Feb.,  1815,  and  the  defend- 
ants are  his  executors.  C.,  at  the  time  of  his 
death,  was  indebted  to  M.,  on  the  balance  of 
an  account,  £2,665  Is.  Wd.  sterling,  and  which 
was  never  paid  to  M.  or  the  plaintiffs.  After 
the  said  sum  became  due  and  payable,  M.. 
Feb.  14,  1815,  became  and  was  duly  declared 
a  bankrupt,  according  to  the  laws  of  England  ; 
and  on  the  same  day  an  assignment  of  al!  his 
personal  estate  and  choses  in  action  was  duly 
made,  by  the  commissioners  named  in  the 
commission  of  bankrupt,  to  Henry  Page,  in 
trust,  for  the  creditors  of  M.  Feb.  25,  1815. 
the  commissioners  and  Henry  Page  assigned 
all  the  personal  estate,  and  choses  in  action  of 
M.,  in  the  manner  prescribed  by  the  laws  of 
England,  to  three  assignees,  named.  Feb.  26, 
1815,  M. ,  in  consideration  of  ten  shillings, 
assigned  to  the  same  three  assignees,  "all  the 
debts,  personal  estate,  and  effects,  whatsoever 
of  him,  F.  M.,  not  being,  arising  or  growing 
within  England,  which  he  was  entitled  to,  or 
possessed  of,  or  which  any  other  person  or 
persons  were  possessed  of,  or  entitled  to,  in 
trust  for  him,"  in  trust,  for  the  same  purposes 
mentioned  in  the  former  deeds  of  assignment. 

F.  M.  is  a  natural  born  subject  of  the  King 
of  Great  Britain  and  Ireland,  residing  in  Lon- 
don, where  he  has  been  a  merchant  for  above 
twenty  years.  Aug.  7,  1816,  a  warrant  was 
issued  under  the  Act  entitled  "An  Act  for 
Relief  Against  Absent  and  Absconding  Debt- 
ors" (1  JST.  R.  L.,  157,  sess.  24,  ch.  41),  to 
attach  the  estate  of  F  M.  in  this  State,  of 
which  notice  was  duly  published  Aug.  8,  1816  ; 
and  Aug.  27,  1817,  the  plaintiffs  were  duty 
appointed  Trustees  for  all  his  creditors,  pur- 
suant to  the  Act. 

In  the  lifetime  of  Clason,  a  ship  called 
"The  Star,"  belonging  to  him,  was  libeled 
and  condemned  in  the  Admiralty  Court  at 
Halifax,  Nova  Scotia ;  and  he  appealed  from 
the  sentence  of  condemnation  to  the  High 
Court  of  Admiralty  in  England,  and  appointed 
Messrs.  Baring  Bros.  &  Co.,  of  London,  his 
agents,  to  prosecute  the  appeal.  The  appeal 
23  l*J  *was  pending  when  C.  died  ;  and  the 
defendants  appointed  Baring  Bros.  &  Co. 
their  agents,  in  regard  to  the  appeal.  May  21, 
1818,  Baring  Bros.  &  Co.,  with  the  approba- 
tion of  the  defendants,  compromised  the  ap- 
peal, and  received  from  the  captors  of  the 
ship  a  large  sum  of  money,  for  the  use  of  the 
defendants.  In  Oct.,  1818,  the  assignees  of 
Mullett,  as  a  bankrupt,  pursuant  to  "law  and 
the  custom  of 'London,  procured  an  attach- 
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ment  to  be  issued  out  of  the  Lord  Mayor's 
Court  of  that  City,  by  virtue  of  which"  the 
sum  of  £3,167  sterling,  money  of  the  defend- 
ants, was  attached  in  the  hands  of  Baring. 
Bros.  &  Co.,  and  by  regular  proceedings 
thereupon,  judgment  was  rendered  in  the 
Lord  Mayor's  Court  in  favor  of  the  assignees, 
for  £3,024  Is.  Qd.  sterling,  of  the  moneys  of 
the  defendants  in  the  hands  of  Baring  Bros. 
&  Co.;  and  Feb.  1,  1819,  the  assignees  of  M. 
had  execution  for  that  sum,  and  Baring  Bros. 
&  Co.  were  compelled  to  pay  that  amount  to 
the  assignees. 

The  cause  was  tried  at  the  N.  Y.  sittings, 
before  Mr.  Justice  Platt,  Apr.  12,  1821,  when 
a  verdict  was  taken,  under  the  direction  of  the 
judge  for  the  plaintiffs,  for  $17,09504,  sub- 
ject to  the  opinion  of  the  court  on  a  case  con- 
taining the  above  facts. 
Mr.  Caines,  for  the  plaintiffs,  contended  : 
1.  That  the  commissioners'  assignment  under 
the  English  statutes  of  bankrupts,  was  merely 
a  statutory  transfer,  under  the  municipal  law 
of  ..Great  Britain  ;  and  was,  therefore,  inopera- 
tive and  void  as  against  an  American  citizen, 
an  attaching  creditor  of  the  bankrupt  residing 
in  the  U.  S.  It  is  not  denied,  as  a  general  rule, 
that  the  personal  property  follows  the  domicil 
of  the  owner;  but  it  is  not  correct  as  a  univers- 
al proposition.  (Harvey  v.  Richards,  1  Mason, 
431,  per  Story,  J.)  We  claim  the  benefit  of 
the  exception  to  the  general  rule  ;  that  when- 
ever a  citizen  of  the  country  where  the  prop- 
erty is  situated"has  a  debt  or  demand  against 
the  owner  of  it,  who  is  domiciled  in  another 
country,  the  property  has,  in  that  respect,  a 
situs  or  locality,  and  does  not  follow  the  dom- 
icil of  the  owner,  but  is  to  be  regarded  as  the 
representative  or  substitute  of  the  owner. 
Under  the  *operation  of  the  laws  of  [*232 
this  State,  allowing  attachments  against  the 
property  of  absent  or  absconding  debtors,  the 
personal  property  of  the  debtor  is  local.  Prop- 
erty is  merely  an  incident  of  the  person;  and  if 
the  person  himself  was  now  here,  he  could  not 
protect  himself  against  the  claim  of  the  plaint- 
iffs, by  alleging  that  his  domicil  was  in  another 
country.  So,  neither  can  his  property,  which, 
in  regard  to  his  property  here,  is  the  substitute 
of  his  person,  be  protected  by  such  plea. 
Where  a  person  dies  in  a  foreign  country  pos- 
sessed of  property  here,  the  distribution  is  to 
be  made,  among  the  legatees  or  those  claiming 
as  heirs,  by  succession,  according  to  the  law  of 
the  place  of  the  testators' or  in  testate's  domicil; 
but,  if  there  are  creditors  here,  they  are  to  be 
paid  according  to  the  law  of  the  place  where 
the  property  is  found.  (Selectmen  of  Boston  v. 
Boylston,  4  Mass.,  318;  Richards  v.  Dutch,  8 
Mass.,  506.)  The  Supreme  Court  of  Mass.,  in 
the  cases  cited,  make  a  distinction  between  the 
law  of  distribution  and  the  law  of  payment. 
In  the  case  of  Bird  v.  Pierpoint,  1  Johns.,  118, 
Spencer,  J.,  says  "that  this  court  will  not 
suffer  the  discharge  of  an  insolvent  under  the 
laws  of  a  state  where  he  is  domiciled  to  operate 
against  a  creditor  who  resides  without  the 
State,  and  whose  debt  was  contracted  else- 
where." ( Van  Raugh  v.  Van  Arsdaln,  3  Cai., 
154.)  And  "  if  we  will  not  take  notice  of  the 
act  of  insolvency  under  such  circumstances,  in 
favor  of  the  insolvent,  whose  whole  property 
lias  been  devested  to  satisfy  his  creditors,  surely 
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we  cannot  notice  the  bankruptcy  in  England 
to  defeat  the  recovery  of  a  debt  indisputably 
just." 

Should  it  be  said  that  the  attachment  here 
ought  to  have  issued  against  the  assignees  of 
M.,  and  not  against  the  executors  of  C.,  we 
answer  that  executors  and  administrators  are 
personal  representatives :  but  assignees  are 
not.  As  nemo  est  hares  viventis,  so  a  person  liv- 
ing has  no  personal  representatives.  The  as- 
signees cannot  sue  in  their  own  names  for 
foreign  debts.  (Birdv.  Caritat,  2  Johns.,  345.) 

Relying  on  the  exception  which  has  been 
stated,  we  shall  proceed  to  show  that  the  cases 
233*J  which  will  be  relied  on  in  *support  of 
the  general  rule,  are  not  applicable  to  the  pres- 
ent case  ;  and  this,  first,  from  the  cases  them- 
selves ;  second,  from  the  admissions  of  the 
counsel,  and  of  the  judges  before  whom  they 
were  argued  and  decided.  It  must  be  kept  in 
view  that  this  is  the  case  of  an  American  citi- 
zen, claiming  from  an  American  citizen  in  an 
American  court  the  benefit  of  an  American 
statute,  as  to  property  within  the  U.  S.  of 
America,  against  the  pretended  bar  of  an  Eng- 
lish statute  set  up  in  favor  of  English  sub- 
jects. 

First.  Captain  Wilson's  case,  cited  in  1  H. 
Bl.,  691,  and  Neale  v.Cottingham,  cited  in  1  H. 
Bl.,  132,  n.;  Stein's  case,  or  The  Bank  of  Scot- 
land v.  Cuthbert,  1  Rose  Gas.  in  Bankruptcy, 
201,  462,  App. ;  Selkrig  v.  Davies,  2  Rose  Cas., 
97,  291;  S.  C.,  2  Dow,  230;  Hunter  v.  Potts,  4 
T.  R.,  182  ;  Phillips  v.  Hunter,  2  H.  Bl.,  405, 
are  all  cases  between  British  subjects,  claiming 
within  different  parts  of  the  British  Empire 
(some  in  Scotland  and  some  in  Ireland),  against 
the  right  of  British  assignees,  under  an  English 
commission  of  bankrupt.  The  case  of  Sill  v. 
Worsicick,  1  H.  Bl.,  665.  was  not  only  a  case 
between  British  subjects,  but  where  "goods 
and  specific  effects,"  as  found  by  the  special 
verdict,  were  claimed  by  a  British  subject, 
who  commenced  his  proceedings  for  the 
recovery  of  them  in  England,  against  English 
assignees,  under  an  English  commission.  The 
case  of  Solomons  v.  Ross,  1  H.  Bl.,  131,  n.,  is 
acknowledged  by  Eyre,  Ch.  J.,  and  by  Chan- 
cellor Kent  (4  Johns.  Ch.,  475),  on  the  facts 
stated,  to  be  an  erroneous  decision.  The  case 
ofJolletv.  Deponthieu,  1  H.  Bl.,  132,  n.,  was 
not  only  not  a  decision  on  the  question,  but 
having,  as  Eyre,  Ch.  J.,  observed,  eventuated 
in  an  injunction,  "was  strongly  urged  as  con- 
firming what  it  prevented." 

Second.  These  cases  are  admitted  by  British 
counsel  and  British  judges,  not  to  be  applica- 
ble to  a  case  like  the  present,  or  between  for- 
eigners. In  Hunter  v.  Potts,  Law.  for  the 
plaintiff,  says:  "By  the  decisions,  the  opera- 
tion of  the  bankrupt  laws  on  property  situated 
in  other  countries,  is  fully  established,  at  least, 
against  those  who  are  subject  to  the  dominion 
of  our  laws."  Again;  he  says:  "From  a  review 
234*]  of  the  *authorities,  it  appears,  that 
however  the  question  may  be  as  between  sub- 
jects of  this  country  and  foreigners  residing  in 
the  country  where  the  bankrupt's  property 
lies,  yet,  as  between  subject  and  subject  in 
this  country,  the  courts  will  not  sustain  acts 
done  by  them  in  direct  contravention  to  the 
policy  of  the  laws  to  which  they  owe  obedi 
ence."  In  the  same  case,  Lord  Kenyon 
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observes:  "It  must  be  remembered,  that 
during  the  progress  of  the  business,  all  these 
parties  resided  in  England."  And  in  Phillips 
v.  Hunter,  2  H.  Bl.,  405,  Ch.  J.  Eyre,  says: 
"All  these  facts  appearing  on  the  record,  this 
case  must  be  argued  as  arising  between  English 
subjects,  upon  English  property."  In  Sill  v. 
Worttwick,  1  H.  Bl.,  689,  Lord  Loughborough 
says:  "It  is  not  a  question  whether  the  Bank 
rupt  Laws  have  any  operation  in  St.  Christo- 
pher's, but  whether  they  operated  at  Lancas- 
ter," the  place  where  Worswick  resided,  and 
from  whence  he  went  to  London  to  make  his 
affidavit  before  the  Lord  Mayor,  to  ground  his 
proceedings. 

A  few  dicta  of  English  judges  may  be 
adduced  by  the  defendant's  counsel,  in  sup- 
port of  the  general  proposition;  but  they  were 
extrajudicial  opinions,  and  the  result  of  Brit- 
ish policy.  For  it  is  the  policy  of  Great  Britain 
to  extend  the  operation  of  bankrupt  laws. 
Being  the  greatest  commercial  nation  on  the 
earth,  the  property  of  her  subjects  is  diffused 
throughout  every  portion  of  the  globe.  She 
credits  much  more  than  she  is  debited.  Under 
domestic  commissions,  she  will  collect  from  all 
quarters  of  the  world;  under  a  foreign  com- 
mission, she  would  pay  in  a  few  instances 
only.  To  allow,  therefore,  of  that  comity  of 
which  her  judges  speak,  or  in  other  words,  to 
abrogate  foreign  attachments  in  favor  of 
English  commissions  of  bankrupt,  would  be  to 
enable  her  to  collect  much  and  pay  little. 

The  cases  which  have  been  cited,  decide, 
that  against  an  English  statute  of  bankrupts, 
in  an  English  court  of  justice,  an  Englishman 
cannot  set  up,  against  an  English  claim,  an 
American  attachment  law.  Now,  we  say,  that 
on  the  same  principle,  against  an  American 
attachment  law,  in  an  American  court  of  jus- 
tice, an  American  citizen  cannot  set  up,  against 
an  American  claim,  an  English  statute  of 
bankrupts.  The  same  rule  must  operate  on 
both  sides.  The  *same  principle  which  [*235 
decided  in  British  courts,  in  favor  of  British 
assignees  under  a  British  commission,  must 
decide  in  favor  of  American  trustees,  under 
the  American  attachment  law.  This  is  ad- 
mitted by  the  eminent  English  counsel  who 
argued  in  the  cases  cited.  Thus,  Bower,  in 
the  case  of  Hunter  v.  Potts,  4  T.  R.,  100,  says  : 
"If  a  subject  of  Rhode  Island  had  been  a 
creditor  of  the  bankrupt,  and  had,  even  after 
the  commission  issued  here,  attached  property 
of  the  bankrupt  there,  it  is  not  to  be  supposed 
that  the  courts  of  law  would  have  turned  him 
round,  to  seek  his  remedy  under  the  commis- 
sion in  this  country."  Again  (Id.,  191),  he 
says  :  "It  is  also  worthy  of  consideration, 
that  if  transactions  of  this  nature  can  be  over- 
hauled, the  subjects  of  this  country  will  be 
put  in  a  more  disadvantageous  situation  than 
foreign  creditors,  who  will  be  at  liberty  to  at- 
tach the  bankrupt's  property  abroad,  to  the 
prejudice  of  our  subjects,  and  without  any 
benefit  to  the  bankrupt's  estate."  Thus,  the 
right  of  foreign  creditors  to  attach  the  prop- 
erty of  an  English  bankrupt,  in  opposition  to 
the  English  commission,  is  admitted,  and  was 
never  contradicted.  So,  Ch.  J.  Eyre,  in  Phil- 
lips v.  Hunter,  2  H.  Bl.,412,  says:  "It  was 
well  said  in  the  argument,  you  admit  that  an 
American  might,  in  this  case,  have  presumed 
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his  legal  diligence,  in  the  courts  of  his  own 
country,  notwithstanding  our  Bankrupt  Laws, 
and  that  you  could  not  have  taken  the  money 
recovered  from  him,  and  given  it  to  the  assign- 
ees." Though  the  other  judges  differed  from 
Eyre,  Oh.  J.,  on  the  question,  whether  they 
could  take  the  money  from  the  English  credit- 
or, and  give  it  to  the  assignees  of  the  bank- 
rupt ;  yet  none  of  them  hinted  even  a  doubt 
of  the  right  of  the  American  creditor,  under 
the  attachment  law  of  his  own  country,  against 
the  English  assignees  under  a  British  commis- 
sion. Lord  Kenyon  himself  (4  T.  R.,  192) 
limits  the  general  proposition  contended  for 
by  the  defendants,  to  cases  where  it  is  "  un- 
contradicted  by  the  laws  of  any  other  country." 
In  Quin  v.  Keefe,  2  H.  Bl.,  553,  Le  Blanc,  ar- 
guendo,  said:  "  There  is  no  instance  of  a  cer- 
tificate, or  anything  analogous  to  it,  in  a  for- 
eign country,  being  allowed  to  be  a  bar  to  the 
recovery  of  a  debt  contracted  in  England." 
236*]  And  Eyre,  Ch.  J.,  says:  *"I  agree 
with  the  distinction  made  by  my  brother,  Le 
Blanc,  between  the  cases  of  a  debt  contracted 
in  a  foreign  country,  and  here."  In  Stein's 
case,  1  Rose  B.  C.,  482,  Lord  Bannatyne  ob 
serves  :  "Although  a  commission  of  bankrupt 
was  ever  so  fairly  obtained,  yet,  if  it  be  pro- 
duced here,  and  we  are  satisfied  that  the  party 
is  not  domiciled  in  England,  but  in  Scotland, 
I  should  hold,  in  that  case,  that  we  are  not 
bound  to  give  effect  to  the  commission."  And 
he  had  doubts  whether  they  ought  not  to  grant 
tlie  sequestration.  Lord  Craigie,  reserving 
himself  as  to  the  effect  of  the  sequestration, 
said  :  "I  have  no  idea  that,  ipso  jure,  an  Eng- 
lish commission  destroys  the  operation  of  dil- 
igence in  Scotland."  Thus,  it  seems,  that  even 
in  Scotland,  it  depends  on  circumstances, 
whether  a  prior  English  commission  shall  pre- 
vent an  attachment.  Lord  Meadowbank  says 
(Id.,  481) :  "  It  was  formerly  a  principle,  that 
a  judicial  transfer  only  operated  infra  territo- 
rtum,  and  had  no  binding  influence  beyond  it." 
He  "  thought  it  was  a  difficult  thing  to  devi 
ate  so  far  from  principle,  as  to  transfer  prop- 
erty in  Scotland,"  without  regard  to  the  forms 
and  rules  of  that  country  ;  but  that  he  yielded 
to  the  consideration,  "  that  it  had  been  recog- 
nized as  law,  by  judgments  of  the  Chancellor, 
for  so  long  a  period,  that,  it  might  be  con- 
sidered as  a  principle  of  the  law  of  nations." 
But  when  was  the  new  rule  recognized  and 
established  ?  And  by  whom  ?  In  Selkrig  v. 
Davies,  2  Dow,  230-248,  Lord  Eldon  said  "he 
agreed  with  a  distinguished  writer  (Bell)  on 
the  Scotch  Bankrupt  Law,  that  all  the  cases 
prior  to  that  of  Strothers  exhibited  a  very  dis- 
tressing versatility  of  opinion  ;  for  he  confessed 
he  was  unable  to  discover  any  principle  com- 
mon to  them  all."  Why  were  the  various 
opinions  of  the  Scotch  judges  considered  as 
distressing  ?  They  were  contending  for  judi- 
cial independence  ;  for  old  rules  :  so  are  the 
plaintiffs.  The  Chancellor  (4  Johns.  Ch.,468- 
472)  cites  Lord  Bacon  and  Huberus.  Lord 
Bacon  qualifies  his  position  by  confining  it  to 
cases,  quae  nil  adjurisdictionem  pertinent ;  and 
here  the  only  question  is  as  to  jurisdiction; 
whether  it  shall  be  exercised  over  this  property 
by  the  courts  of  Westminster  Hall,  or  of  N.  Y. 
So  Huberus,  admitting  that  the  foreign  law, 
237*]  in  itself,  has  no  operation,  *limits  the 
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comity  to  be  exercised  towards  it,  to  cases  in 
which  it  may  be  yielded,  nine  suo  suorumqw 
prcejudicio."  But  is  it  no  prejudice  to  our  cit- 
izens, to  send  them  3,000  miles  from  home  to 
obtain  payment — to  take  from  them  the  prop- 
erty to  which  they  trusted,  and  transfer  it  to 
foreign  creditors  ?  Lord  Ellenborough  him- 
self, m  Potter  v.  Brawn,  5  East,  124-131,  decides 
the  question  in  favor  of  the  attachment  law  of 
this  State.  He  says:  "We  always  import, 
together  with  their  persons,  the  existing  rela- 
tions of  foreigners,  as  between  themselves, 
according  to  the  laws  of  their  respectiv.e  coun- 
tries ;  except,  indeed,  when  those  laws  clash 
with  the  rights  of  our  own  subjects  here,  and 
one  or  other  of  the  laws  must  necessarily  give 
Way  ;  in  which  case,  our  own  is  entitled  to  a 
preference."  In  Harrison  v.  Sterry,  5  Cr., 
389-202,  the  Supreme  Court  of  the  U.  S.  say 
that,  "as  the  Bankrupt  Law  of  a  foreign 
country  is  incapable  of  operating  a  legal  trans- 
fer of  property  in  the  U.  S.,  the  remaining 
two  thirds  of  the  fund  are  liable  to  the  attach- 
ing creditors,  according  to  the  legal  prefer- 
ence obtained  by  their  attachments."  It  is  ad- 
mitted that  the  attachments,  in  that  case,  were 
prior  to  the  issuing  of  the  English  commission 
of  bankrupt :  but  whether  the  attachment  is 
prior,  or  subsequent  to  the  commission,  can 
make  no  difference  ;  and  such  was  the  opinion 
of  the  Supreme  Court  of  Pa.,  who,  in  the  case 
of  Milne  v.  Moreton,  6  Binn.,  353,  decided, 
after  solemn  argument,  that  the  subsequent 
attachment,  under  the  law  of  that  State,  over- 
reached the  prior  English  commission. 

Next,  let  us  look  at  the  consequences  of  the 
doctrine  contended  for  by  the  defendants. 
The  whole  nation,  if  we  may  judge  by  the  de- 
cision of  Congress,  are  opposed  to  a  Bankrupt 
Law  of  the  U.  S. ;  and  must  our  citizens  be 
made  subject  to  foreigh  bankrupt  laws  ?  Are 
our  courts  to  become  ancillary  to  foreign 
courts,  by  giving  effect  to  foreign  laws  of 
bankrupts  ?  The  several  states,  though  they 
cannot  pass  bankrupt  laws,  may,  by  establish- 
ing this  doctrine  in  their  courts,  set  up  as 
many  bankrupt  laws  as  there  are  countries 
with  whom  they  trade.  If  the  English  com- 
mission is  to  operate  as  a  statutory  transfer,  to 
what  period,  *short  of  that  expressed  [*238 
in  the  Statute,  can  it  be  limited  ?  It  must  be 
interpreted  according  to  the  terms  of  the 
Statute,  and  have  relation  back  to  the  act  of 
bankruptcy ;  and  thus  overhaul  transfers, 
judgments,  executions,  and  vacate  payments, 
&c. 

2.  The  assignment  by  the  bankrupt  himself, 
in  this  case,  being  made,  eodemflatu.  et  eodem 
inluitu,  with  the  commissioners'  assignment, 
is  a  part,  merely,  of  the    same    assignment, 
making,  together,  one  conveyance,  of  which 
the  assignment  of  the  commissioners  is  the 
principal.     It  is  a  link  in  the  chain  of  convey- 
ance.    It  must,  therefore,  follow  the  fate  of 
the  statutory  conveyance. 

3.  If  the  bankrupt's  own  assignment  is  not. 
a  part  of  the  same  conveyance,  it  is  an  act  of 
bankruptcy,  in  itself,  and  void  by  the  law  of 
the  country  where  it  was  made  ;  or,  in  effect, 
a  nullity,  as  the  bankrupt  had  nothing  to  as- 
sign.    (Cull.  Bk.  L.,  50-52;  11  Ves.,  83.) 

4.  If  the  bankrupt's  assignment  stood  alone, 
it  would  be  fraudulent  and  void,  as  against 
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t  he  laws  of  this  State.  (Jackson  v.  Jackson,  1 
Johns.,  424  ;  Borden  v.  Fitch,  15  Johns.,  121  ; 
Monk  v.  Abel,  3  Bos.  &  P.,  35.) 

5.  The  assignment  by  the  bankrupt  himself, 
being  a  mere  voluntary  conveyance,  is  void  by 
the  Statute  of  Frauds.  The  term  "voluntary" 
is  used  in  contradistinction  to  an  assignment 
for  a  valuable  consideration.  For  it  is  so  far 
from  being  voluntary,  in  any  other  sense,  that, 
as  was  observed  by  Law,  arguendo,  in  Hunter 
v.  Potts,  "it  is  by  the  compulsory  force  of  the 
Legislature."  The  argument  that  it  is  not 
held  voluntary  in  England,  but  for  a  valuable 
consideration,  that  is,  the  discharge  of  the  bank- 
rupt, does  not  apply  here  ;  for  the  bankrupt's 
certificate  does  not  discharge  him  from  debts 
due  here.  (4  T.  R.,  193  ;  1  Johns.,  112  ;  3 
Cai.,  154.)  The  words  of  our  Statute  are  very 
comprehensive.  (1  N.  R.  L.,  75,  sess.,  10,  ch. 
44.)  It  is,  indeed,  declaratory  of  the  common 
law,  by  which  such  a  conveyance  would  be  a 
nullity,  as  against  creditors.  (Cow.,  434  ;  3 
Co.,  82;  Jackson  v.  Myers,  18  Johns.,  427  ; 
Sands  v.  Codwise,  4  Johns.,  598  ;  Anderson  v. 
Roberts,  18  Johns.,  514  ;  2  Johns.  Ch.,  565  ; 
14  Johns.,  458.) 

239*]  *6.  The  payment,  by  the  defend- 
ants, of  the  debt  due  by  the  absent  debtor, 
being  made  after  notice  of  the  attachment, 
was  made  in  their  own  wrong.  (1  N.  R.  L., 
157,  sess.  24,  ch.  49,  sees.  5,  23.) 

7.  The  placing  in  London,   May  21,  1818, 
the  debt  due  from  the  absent  debtor,  in  the 
hands  of   Baring  Bros.  &  Co.   (some  of  the 
partners  of  which  house  were  assignees  under 
the  English  commission),  was,  in  law,  a  fraud 
on  the  vested  rights  of  the  American  attaching 
creditor.     (1   N.   R.   L.,  159,  sess.  24,  ch.  49, 
sec.  10  ;  Johnson  v.  Bloodgood,  1  Johns.  Cas., 
51 ;  Wardell  v.  Eden,  2  Johns.  Cas.,  121;  Tattle 
v.  Bebee,  8  Johns.,  152.) 

8.  The  subsequent  judgment  of  the  Mayor's 
Court  of  London,  was,  therefore,  in  law,  fraud- 
ulent ;  and  payment  under  it  is  no  valid  de- 
fense   against    the    claims  of  the   American 
attaching  creditor,  under  the  previous  attach- 
ment sued  out,  and  notified  according  to  the 
law  of  this  State.     On  laying  the  attachment 
in  London,  the  garnishees  ought  to  have  given 
notice  to  the  defendants  ;  and  for  not  doing 
so,  a  garnishee  has  been  held  liable   to  pay 
over  to  the  defendant  in  the  attachment,  the 
amount  he  had  before  paid,  under  the  judg- 
ment, obtained  on  an  attachment  to  the  attach- 
ing creditor.     (Fisher  v.   Lane,  3  Wils. ,  297; 
S.  C.,  2  Bl.,  834,  cited  in  3  East,  372;  M 'Daniel 
v.  Hughe*,  3  East,  367.) 

9.  The  agents,  in  London,  of  the  defendants 
here,  might  have  pleaded  the  attachment  here 
in  bar  of  the  subsequent  attachment  in  Lon- 
don ;  and,  not  having  done  so,  the  defendants 
are  liable.      (Entbree  v.  Hanna,  5  Johns. ,  103  ; 
Brook  v.    Smith,!   Salk.,280;    Privileges  of 
London,  254,  270  ;    Stevenson  v.    Pemberton,  1 
Dall.,3;     Walter  v.    G-ibbs,  2  Dall.,  211;    1 
Salk.,  291  ;  Matters  v.  Lewis,  1  L.  Raytn.,  567  ; 
Lewis  v.    Walker,  2  T.  Jones,  222  ;  Blticquiere 
v.   Hawkins,  Doug.,  380  ;    1  Com.   Dig.,  582  ; 
Ross  v.  Clark,  1  Dall.,  354  ;  M' Combe  v.  Ex'rs 
of  Hudson,  2  Dall.,  73.) 

10.  The  defendants,  by  the  custom  of  Lon- 
don, might,  within  twelve  months,  have  filed 
bail,  after  the  judgment  against  the  garnishees, 
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and  pleaded  the  attachment  here  ;  and  having 
neglected  to  do  so,  the  payment  under  that  judg- 
ment *is  voluntary,  and  no  defense  to  [*24O 
the  present  action.  (M'Danielv.  Hughes,  3 East, 
375,  376,  380  ;  Privileges  of  London,  237,  244, 
251  ;  Dyer,  196  b  ;  Lutw. ,  991  ;  1  Brownl. ,  60  ; 
Marriott  v.  Hampton,  7  T.  R.,  269.  Loomis  v. 
Puleer,  9  Johns.,  244  ;  Blacquiere  v.  Hawkins, 
Doug.,  380.) 

11.  The  commission  against  Mullet  was  sued 
out,  and  the  assignment  under  it  made,  Jia- 
grante  bello,  between  the  U.  S.  and  Great  Brit- 
ain ;  consequently,  both  the  commission,  and 
the  proceedings  under  it,  were  null  and  void, 
as  against  American  citizens.  (Griswold  v. 
Waddington,  16  Johns.,  438  ;  Selkriq  v.  Dames, 
2  Dow  P.  C.;  230  ;  2  Rose  B.  C.,  201  ;  Wilkes 
v.  Peterson,  7  Taunt.,  439.) 

Mr.  P.  A.  Jay,  contra: 

1.  This  cause  has  been  already  argued  and 
decided  in  the  Court  of  Chancery  (4  Johns. 
Ch.,  460) ;  and  it  might  be  thought  sufficient, 
perhaps,  merely  to  refer  to  the  very  learned 
and  able  opinion  delivered  by  his  Honor,  the 
Chancellor,  on  dismissing  the  plaintiff's  bill  ; 
but  the  elaborate  argument  which  the  court 
has  just  heard,  renders  it  proper  to  examine 
the  principal  points  and-authorities  which  have 
been  relied  upon  in  support  of  the  plaintiff's 
claim. 

The  attachment  law  of  this  State,  under 
which  the  plaintiffs  claim,  gives  no  exclusive 
advantage  to  the  attaching  creditor.  The 
attachment  is  for  the  equal  benefit  of  all  the 
creditors,  wheresoever  they  may  reside  ;  for 
English  as  well.as  for  American  creditors.  So, 
on  the  other  hand,  the  assignment  under  the 
English  Bankrupt  Law  is  for  the  equal  benefit 
of  all  the  creditors  of  the  bankrupt,  whereso- 
ever they  may  reside — for  American  as  well  as 
English  creditors.  The  English  assignees  of 
Mullett,  the  bankrupt,  and  the  plaintiffs  who 
have  been  appointed  Trustees,  under  the  law 
of  this  State,  of  Mnllett,  as  an  absent  debtor, 
are  Trustees  for  the  very  same  individuals. 
The  creditors  of  M.  have  already  received 
from  the  defendants  the  full  amount  of  the 
debt  demanded  in  the  present  action  ;  and  the 
plaintiffs  now  ask  this  court  to  compel  the 
defendants  to  pay  the  same  debt,  a  second 
time,  for  the  benefit  of  the  same  individuals. 
*Conscious  of  the  injustice  of  their  [*24 1 
claim,  the  plaintiffs'  counsel  have  endeavored 
to  excite  national  prejudices,  and  to  cast  an 
odium  on  the  defendants,  by  representing  them 
as  wishing  to  subject  the  citizens  of  this  State 
to  the  operation  of  English  statutes.  But, 
before  this  court,  such  an  attempt  must  be  in 
vain.  We  rest  our  defense  solely  on  the  law 
of  this  State.  When  the  people  framed  the 
Constitution  under  which  this  court  is  now 
sitting,  they  adopted  the  common  law  of  Eng- 
land, then  existing,  as  the  law  of  this  State, 
subject  to  such  alterations  and  modifications 
as  the  Legislature  might  afterwards  make. 
The  late  convention,  in  remodeling  that  Con- 
stitution, have  again  adopted  the  common  law 
of  England,  as  it  existed  here  Apr.  19,  1775, 
subject  to  the  same  legislative  alteration.  If 
there  be  any  law  obligatory  on  the  court,  it 
must  be  that  which  has  been  engrafted  into 
the  Constitution  of  the  State,  and  which  owes 
its  authority  to  the  free  choice  of  the  people, 
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•expressed  by  them  twice  in  the  most  solemn 
manner.  Before  our  Revolution,  the  English 
courts  were  the  authoritative  expounders  of 
this  law  ;  and  their  decisions  are  still  obliga- 
tory on  the  courts  of  this  State  :  not  because 
they  are  English  decisions,  but  because  the 
people  of  this  State  have  so  willed  it.  The 
decisions  of  English  courts  since  the  Revolu- 
tion, though  not  binding  here,  are,  neverthe- 
less, to  be  received  as  evidence  of  the  law  of 
that  country,  in  like  manner  as  the  opinions 
of  eminent  lawyers  of  any  other  country  would 
be  evidence  of  the  law  of  such  country.  If 
these  later  decisions  have  been  in  perfect  ac- 
cordance with  those  pronounced  anterior  to 
the  Revolution  ;  if  they  are  all  consistent  with 
each  other  ;  if  they  are  numerous ;  if  they 
have  been  made  by  different  courts,  at  differ- 
ent times,  and  in  different  parts  of  the  British 
Empire,  and  by  lawyers  of  the  greatest  learn 
ing,  talents  and  reputation,  the  presumption 
that  a  principle  recognized  in  all  of  them,  is  a 
true  and  sound  principle,  is  irresistible ;  and 
it  is  hardly  to  be  supposed,  that  this  court  can 
be  induced,  by  the  arguments  of  the  learned 
counsel  on  the  other  side,  to  overrule  the  con- 
curring decisions  of  Lord  Hardwicke,  Lord 
Camclen,  Lord  Mansfield,  Lord  Thurlow,  Lord 
Loughborough,  Lord  Kenyon  and  Lord  Eldon, 
242*]  as  *not  warranted  by  the  common  law 
of  England.  We  contend  that  by  that  law,  as 
it  existed  at  the  time  of  our  Revolution,  and 
adopted  here  by  our  Constitution,  an  assign- 
ment of  personal  property,  made  by  the  law 
of  a  foreign  country,  in  which  the  owner  is 
domiciled,  will  vest  in  the  assignee  a  title  to 
such  property  situated  in  this  State.  If  this 
position  be  correct,  the  plaintiffs  cannot  re- 
cover. They  claim  no  property,  except  that 
which  belonged  to  F.  Mullett,  at  the  time  the 
attachment  issued,  which  was  in  Aug.,  1816. 
But,  if  the  right  to  the  debt  due  from  Isaac 
Clason  to  M.  vested  in  his  assignees,  by  the 
assignment  made  in  Feb.,  1815,  it  follows  that 
it  did  not  belong  to  him  in  Aug.,  1816.  It  is 
of  no  importance  to  determine,  whether  the 
assignees  could  sue  for  the  debt  in  their  own 
names,  or  whether  they  would  be  obliged,  as 
in  the  case  of  Bird  v.  Pierpoint,  1  Johns.,  118, 
to  sue  in  the  name  of  the  bankrupt ;  for  it  is 
well  settled  (Jackson  v.  Walworth,  1  Johns. 
Cas. ,  372)  that  property  held  in  trust  by  an 
absent  debtor  will  not  pass  to  the  trustees  for 
his  creditors  under  our  Act. 

In  the  case  of  Capt.  Wilson,  an  English 
bankrupt,  decided  by  Lord  Hardwicke,  in 
1755,  he  held  that  an  attachment  of  a  debt 
due  to  the  bankrupt  in  Scotland,  subsequently 
to  the  bankruptcy,  was  of  no  avail,  the  prop- 
erty being,  by  the  assignment,  vested  in  the  as 
signees  under  the  commission.  This  case  is  in 
point;  and  it  is  the  stronger,  because  the  Court 
of  Sessions  in  Scotland  concurred  in  opinion 
with  the  English  Court  of  Chancery.  The 
best  account  of  this  case  is  to  be  found  in  the 
opinion  of  Lord  Loughborough,  in  Sill  v.  Wors- 
wick,  1  H.  Bl.,  691,  and  from  what  he  said  in 
Foliot  v.  Ogden,  1  H.  Bl  ,  132,  the  decree  ap- 
pears to  have  been  affirmed  in  the  House  of 
Lords. 

The  case  of  Solomons  v.  Ross,  1  H.  Bl.,  131, 
was  decided  in  1764.  A  bill  was  filed  by 
Israel  Solomons,  an  attorney  in  fact  of  the 
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curator  of  certain  Dutch  bankrupts,  in  their 
names,  and  his  own,  against  the  defendant, 
who  had  attached,  a  debt  due  to  the  bankrupt 
in  the  Lord  Mayor's  Court  of  London,  and 
after  judgment  upon  that  attachment,  had  re- 
ceived the  note  of  the  debtor  in  payment.  The 
money  having  been  brought  into  court,  it  was 
*decreed  that  it  should  be  paid  to  the  [*243 
attorney  of  the  curator. 

In  1764.  the  case  of  Neal  v.  Cottingham, 
was  decided  in  the  Court  of  Chancery  in  Ire- 
land. (I  H.  Bl.,  132.)  The  plaintiffs  were 
assignees  of  a  bankrupt,  under  an  English 
commission.  The  defendants  had  attached 
and  recovered  in  Ireland  a  debt  due  the  bank- 
rupt. The  court  decreed  that  the  defendants 
should  pay  to  the  assignees  the  money  thus 
recovered.  The  reporter  adds,  as  this  was 
the  first  cause  of  this  kind  ever  decided  in 
Ireland,  the  Lord  Chancellor  called  in  the 
assistance  of  several  of  the  judges  ;  and  after 
great  consideration,  with  the  approbation  of 
the  judges  whom  he  consulted,  pronounced 
a  decree  in  favor  of  the  plaintiffs. 

In  1769,  the  case  of  Jollett  v.  Deponthieu,  1 
H.  Bl.,  122,  came  before  Lord  Camden.  The 
plaintiffs  were  curators  of  certain  Dutch  bank- 
rupts. The  defendant,  Deponthieu,  had  at- 
tached moneys  of  the  bankrupts,  in  the  hands 
of  the  other  defendant,  Baril.  The  curators 
filed  a  bill,  in  their  own  names,  to  enjoin  pro- 
ceedings on  the  attachment.and  to  compel  a  pay- 
ment of  the  money  to  themselves,  which  was 
decreed,  and  a  perpetual  injunction  awarded. 

In  1779,  the  case  of  Le  Chevalier  v.  Lynch,  1 
Doug.,  169,  came  before  the  Court  of  K.  B. 
The  defendant  owed  money  to  a  bankrupt,  one 
of  whose  creditors  had  attached  the  debt,  in 
the  Island  of  St.  Christopher's.  The  plaintiff, 
as  assignee  of  the  bankrupt,  brought  the  suit 
to  recover  the  same  debt.  Lord  Mansfield 
said  :  "  If  a  bankrupt  has  money  owing  to  him 
out  of  England,  as  in  St.  Christopher's,  Gibral- 
tar, &c.,  the  assignment  under  the  Bankrupt 
Law  so  far  vests  the  right  to  the  money  in  the 
assignees,  that  the  debtor  shall  not  turn  them 
round,  by  saying  he  is  only  accountable  to 
the  bankrupt.  In  Scotland  they  permit  as- 
signees of  a  bankrupt  in  England  to  sue  for 
money  owing  to  the  bankrupt  in  Scotland; 
and  it  has  been  determined  at  the  Cockpit, 
upon  solemn  consideration,  that  bills  by  Eng- 
lish assignees  maybe  maintained  in  the  planta- 
tions upon  demands  due  to  the  bankrupt's 
estate."  It  does  *not  appear,  from  [*244 
the  report  of  this  case  in  Douglas,  whether 
the  debtor  had  paid  the  money  on  the  attach- 
ment ;  but  this  omission  is  supplied  by  Law, 
who  cited  this  case  (4  T.  R.,  186),  where  it  is 
stated  that  the  money  had  been  paid. 

In  1791,  the  case  of  Sitt  v.  Wvrswick,  1  H. 
Bl.,  690,  was  decided  in  the  Court  of  C.  P.  It 
was  an  action  by  the  plaintiff,  as  assignee  of  a 
bankrupt,  against  the  defendant,  who.  after 
the  assignment,  had  attached  and  recovered  a 
debt  due  to  the  bankrupt  in  the  West  Indies. 
Judgment  was  rendered  for  the  money  so  re- 
covered. And  Lord  Loughborough  said  :  "  It 
is  a  clear  proposition,  not  only  of  the  law  of 
England,  but  of  every  country  in  the  world, 
where  law  has  the  semblance  of  science,  that 
personal  property  has  no  locality  ;  but  that  it 
is  subject  to  that  law  which  governs  the  person 
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of  the  owner.  With  respect  to  the  disposition 
of  it,  with  respect  to  the  transmission  of  it, 
either  by  succession,  or  by  the  act  of  the  party, 
it  follows  the  law  of  the  person."  "  Personal 
property,  then,  being  governed  by  the  law 
which  governs  the  person  of  the  owner,  the 
condition  of  the  bankrupt,  by  the  law  of  this 
country,  is,  that  the  law,  upon  the  act  of 
bankruptcy  being  committed,  vests  his  prop- 
erty, upon  a  just  consideration,  not  as  a  forfeit- 
ure, not  on  the  supposition  of  a  crime  com- 
mitted, not  as  a  penalty,  and  takes  the  admin 
istnition  of  it,  by  vesting  it  in  assignees,  who 
apply  that  property  to  the  just  purpose  of  the 
equal  payment  of  his  debts.  If  the  bankrupt 
happens  to  have  property  which  lies  out  of  the 
jurisdiction  of  the  law  of  England  ;  if  the 
country  in  which  it  lies  proceeds  according  to 
the  principles  of  well-regulated  justice,  there 
is  no  doubt  but  it  will  give  effect  to  the  title  of 
the  assignees.  The  determinations  of  the 
courts  of  this  country  have  been  uniform  to 
admit  the  title  of  foreign  assignees."  The 
whole  of  this  opinion  is  important,  and  shows 
that  Lord  Hardwicke  had  held  the  same  doc- 
trine. 

In  1791,  the  case  of  Hunter  v.  Potts,  4  T.  R., 
182.  was  decided  by  the  K.  B.  The  plaintiff, 
as  assignee  of  a  bankrupt,  brought  the  action 
against  the  defendant,  who  had  attached  prop- 
erty of  the  bankrupt,  in  Rhode  Island,  and 
thus  recovered  a  debt  due  to  him  from  the 
bankrupt.  Judgment  was  given  for  the  plaint- 
245*J  iff.  Lord  Kenyon  said  :  *"  The  only 
question  here  is,  whether  the  property  in 
Rhode  Island  passed  by  the  assignment,  in  the 
same  manner  as  if  the  owner  (the  bankrupt) 
had  assigned  it  by  his  voluntary  act ;  and  that 
it  does  so  pass,  cannot  be  doubted,  unless  there 
were  some  positive  law  of  that  country  to  pre- 
vent it."  This  judgment  was  affirmed  in  the 
Exchequer  Chamber,  by  the  opinion  of  all  the 
judges  except  Ch.  J.  Eyre.  (2  H,  Bl.,  402.) 

In  Smith  v.  Buchanan,  1  East,  11,  decided 
in  1800,  Lord  Kenyon  says  :     "  It  is  true,  we 
so  far  give  effect  to  foreign  laws  of   bank- 
ruptcy, as  that  assignees  of  bankrupts,  deriv- 
ing title  under  foreign  ordinances,   are  per- 
mitted to  sue  here  for  debts  due  to  the  bank- 
rupt's estate  ;  but  that  is  because  the  right  to 
Eersonal  property  must  be  governed   by  the 
iws  of  that  country  where  the  owner  is  domi 
ciled. 

The  case  of  The  Bank  of  Scotland  v.  Assignees 
of  Scott,  Smith,  Stein  &  Co.  was  decided  in  the 
Court  of  Sessions,  in  Scotland,  in  1813.  (1 
Rose  Bank.  Cas. ,462.)  The  bankrupts  carried 
on  business  at  London  and  at  Edinburgh. 
Three  of  the  partners  lived  in  London,  and 
two  at  Edinburgh.  A  commission  of  bank- 
rupt issued  in  England,  and  the  Bank  prayed 
a  sequestration  in  Scotland,  which  was  denied, 
on  the  ground  that  all  the  estate  of  the  bank- 
rupts in  Scotland  was  already  vested  in  the  as- 
signees under  the  commission.  Lord  Robert- 
son said  ;  "  This  is  certainly  a  case  of  great 
importance.  But  it  appears  to  me  that  we  have 
clear  principles  of  international  law  .to  govern 
our  decision — principles  which  have  been  re- 
peatedly recognized  by  the  solemn  judgments 
of  this  court,  and  to  which  I  am  of  opinion  that 
we  ought  now  to  adhere,  unless  we  are  to 
throw  into  confusion  the  whole  system  of  our 
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bankrupt  law."  After  noticing  some  prelim- 
inary points,  he  proceeds:  "  It  is  a  question  of 
great  importance,  what  is  the  effect  in  Scot- 
land of  an  English  commission  of  bankrupt. 
In  my  opinion,  the  effect  to  be  given  to  it,  in. 
every  country  where  the  true  principles  of  in- 
ternational law  are  understood,  is,  that  it  must 
carry  the  whole  estate  of  the  bankrupt.  It  is 
a  principle  which  has  been  long  established, 
that  movables  have  no  locality.  They  follow 
the  person  of  the  owner,  and  their  condition 
is  governed  by  the  law  of  his  domicil.  It  may 
*be  said  that  it  is  a  fiction,  and  it  is  so;  [*24t> 
but  it  is  a  fiction  introduced  upon  the  soundest 
principles  of  justice,  and  in  practice  has  been 
attended  with  the  most  beneficial  consequences. 
It  has  been  confirmed  by  repeated  decisions, 
which  your  Lordships  will  not  now  shake.  It 
follows,  clearly,  indeed,  from  attending  to  the 
case  of  transmission  of  movables  inter  vivos ; 
and  the  doctrine  is  well  laid  down  by  Lord 
Loughborough,  who  states  it,  as  an  undeniable 
principle  of  international  law,  acknowledged 
wherever  law  is  a  science,  that  movables  have 
no  locality.  As  a  voluntary  conveyance  of 
movables  in  England  will  carry  those  situate 
in  other  countries,  so  must  a  commission  of 
bankrupt,  issued  in  England,  attach  the  whole 
effects,  wherever  situate." 

Lord  Meadowbank  said :  •'  Equiparating  this 
case  to  the  ordinary  case  of  transference,  by 
contract  of  marriage,  where  a  lady  of  fortune, 
having  a  great  deal  of  money  in  Scotland,  or 
stock  in  banks  or  public  companies  there,  mar- 
ries in  London,  the  whole  property  is,  ipso 
jure,  her  husband's.  It  is  assigned  to  him. 
The  legal  assignment  of  a  marriage  operates, 
without  regard  to  territory,  all  the  world 
over." 

Lord  Bannatyne  observed  :  "  It  is  a  maxim 
of  universal  law,  that  movables  follow  the 
person  :  and  therefore,  it  is  clear  that  these 
must  be  carried,  either  by  the  sequestration  or 
by  the  commission,  according  as  the  one  or 
the  other  is  first  issued." 

Lord  Justice  Clerk  said:  "We  are  now  to 
decide  the  great  question,  whether  a  commis- 
sion of  bankrupt,  issued  with  all  due  form  and 
solemnities  in  England,  ought  or  ought  not  U> 
carry  the  estates  of  parties  who  have  been 
rendered  bankrupt  in  England,  but  who  have 
effects  in  Scotland.  I  agree  with  all  the  opin- 
ions given  by  your  Lordships  upon  this  gen- 
eral point,  because  I  conceive  that  such  opin- 
ions are  only  giving  effect  to  previous  solemn 
judgments." 

Again,  in  Selkrig  v.  Dames,  which  came  to 
the  House  of  Lords,  on  an  appeal  from  the 
Court  of  Sessions  of  Scotland,  in  1814  (2  Rose 
Bank.  Cas.,  99,  313),  Lord Eldon  said:  "But, 
notwithstanding  that,  one  thing  is  quite  clear, 
there  is  not  in  any  book,  any  dictum  or  author- 
ity, that  would  authorize  *me  to  deny  [*247 
(at  least  in  this  place)  that  an  English  commis- 
sion passes  (as  with  respect  to  a  bankrupt  and 
his  creditors  in  England)  the  personal  estate 
he  has  in  Scotland,  or  in  any  foreign  country." 
And  the  judgment  of  the  Court  of  Sessions, 
which  was  to  the  same  effect,  was  affirmed. 
In  1815  was  decided  the  case  Ex  parte  Cockayne 
and  others,  in  the  Matter  of  Cliff,  2  Rose  Bank. 
Cas. ,  234.  Certain  Scotch  creditors  opposed 
the  granting  the  bankrupt  certificate,  on  the 
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ground  that  the  question  of  sequestration  was 
pending  in  Scotland.  The  Lord  Chancellor 
directed  the  certificate  to  be  allowed,  observ- 
ing "  that  the  law  was  now  too  well  settled 
between  a  sequestration  and  a  commission,  to 
authorize  the  staying  of  a  certificate  upon  the 
ground  of  a  subsequent  sequestration." 

Thus,  there  appears  to  be  an  uninterrupted 
series  of  decisions  for  nearly  se.venty  years, 
all  of  them  adopting  the  principle  for  which 
we  contend,  and  applying  it  to  cases  like  the 
present.  The  English  judges,  even  before  our 
Revolution,  gave  effect  to  foreign  assignments 
in  bankruptcy,  in  preference  to  subsequent 
judgments,  obtained  in  their  own  courts,  by 
their  own  subjects.  The  Irish  judges  did  the 
same ;  and  the  Supreme  Court  of  Scotland  has 
since  done  the  same.  All  these  courts  assert 
that  their  decisions  are  not  only  conformable 
to  the  common  law  of  England,  but  to  the  law 
of  nations.  This  court,  as  far  as  it  has  gone, 
has  proceeded  upon  the  same  principle.  In 
Bird  v.  Pierpoint,  1  Johns.,  118,  the  court  took 
notice  of  the  rights  of  foreign  assignees,  and 
allowed  them  to  maintain  an  action  in  the 
name  of  the  bankrupt.  In  the  case  of  Bird  v. 
Caritat,  2  Johns.,  344,  Ch.  J.  Kent  said: 
"  There  can  be  no  doubt  of  the  right  of  the 
assignees  to  collect  the  debts  due  to  the  bank- 
rupt, either  by  a  suit  in  their  own  names,  of  as 
trustees  suing  in  the  name  of  the  bankrupt. 
It  is  a  principle  of  general  practice  among 
nations  to  admit  and  give  effect  to  the  title  of 
foreign  assignees.  This  is  done  on  the  ground 
that  the  conveyance,  under  the  bankrupt  laws 
of  the  country  where  the  owner  is  domiciled, 
is  equivalent  to  a  voluntary  conveyance  by  the 
bankrupt,  and  that  the  general  disposition  of 
personal  property  by  the  owner,  in  one  coun- 
248*]  try,  will  affect  it  every  where,  *because 
in  respect  of  the  owner's  control  over  it,  per- 
sonal property  has  no  locality." 

It  has  been  said  that,  by  the  English  law, 
choses  in  action  have  locality,  because  they 
may  be  bona  notabilia.  But  though  the  eccle- 
siastical courts  of  that  country  take  notice,  in 
some  instances,  of  the  residence  of  a  debtor, 
for  the  purpose  of  ascertaining  the  proper 
jurisdiction  by  which  administration  is  to  be 
granted  of  the  estate  of  the  creditor  ;  yet,  even 
in  the  interpretation  of  wills,  choses  in  action 
are  not  allowed  locality.  In  Moore  v.  Moore, 
1  Bro.  C.  C.,  127,  a  bequest  had  been  made  by 
the  testator  of  all  his  goods  and  chattels  in 
Suffolk.  The  plaintiff  claimed  a  bond  under 
this  bequest.  Lord  Chancellor  Thurlow  held: 
1.  That  the  words  "goods  and  chattels" 
included  choses  in  action  ;  but,  2.  That  the 
bond  did  not  pass  under  the  bequest.  "  Choses 
in  action,"  said  he,  "  have  no  locality  ;  bonds 
have  no  more  locality  than  other  choses  in 
action,  otherwise  than  by  drawing  the  jurisdic- 
tion of  the  Ecclesiastical  Court." 

In  opposition  to  this  doctrine,  there  is  to  be 
found  the  case  of  Taylor  v.  Gear,  in  the  Supe- 
rior Court  of  Ct.  (Kirby,  311).  In  that  case, 
after  a  verdict  for  the  plaintiff,  for  a  book 
debt,  the  defendants  moved  in  arrest  of  judg- 
ment, because  they  were  uncertificated  English 
bankrupts.  This  extraordinary  motion  was 
overruled  by  the  court,  who  made  the  obvious 
remark,  that  this  fact  would  constitute  no 
defense  even  in  England  ;  and  that,  supposing 
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it  to  be  a  good  defense,  it  ought  to  have  been 
pleaded.  But  the  court  also  said,  what  the 
case  did  not  require,  that  a  commission  of 
bankruptcy  against  the  defendant  in  England 
did  not  secure  their  effects  in  Ct. ;  but  that  they 
remained,  as  before,  transferable  by  them,  and 
open  to  the  attachment  of  their  creditors,  as 
well  British  as  American.  This  singular  dic- 
tum is  more  than  countervailed  by  the  opinion 
of  Ch.  J.  Parsons,  in  Goodwin  v.  Jones,  3 
Mass.,  517.  "  It  is  admitted,"  he  said,  "that 
the  assignee  of  a  bankrupt,  duly  appointed 
pursuant  to  the  laws  of  the  state  where  the 
bankrupt  dwells,  may  maintain  an  action,  in 
that  character,  in  any  other  state,  the  laws  of 
which  are  not  repugnant  to  his  recovery." 
And  again:  "  The  assignment  *of  a  [*249 
bankrupt's  effects  may  be  considered  as  his 
own  act,  as  it  is  in  the  execution  of  laws  by 
which  he  is  bound,  he  himself  being  compe- 
tent to  make  such  assignment,  and  voluntarily 
committing  the  act  which  authorized  the  mak- 
ing of  it." 

In  Harrison  v.  Sterry,  5  Cr.,  2^9,  certain 
debts  due  to  Bird,  Savage  &  Bird,  had  been 
attached  under  a  law  of  S.  C.,  in  Apr.,  1803. 
A  commission  of  bankruptcy  issued  against 
the  firm  in  England,  in  June,  1803.  The 
assignees  under  the  English  commission, 
claimed  the  debts  so  attached,  and  the  Supreme 
Court  of  the  U.  S.  disallowed  their  claim. 
Nothing  can  be  more  clear,  than  that  the  sub- 
sequent assignment  in  England  could  not 
devest  the  rights  previously  acquired  by  the 
attaching  creditors.  And  Ch.  J.  Marshall  dis- 
poses of  this  claim  by  a  bare  remark — that  the 
bankrupt  law  of  a  foreign  country  is  incapable 
of  operating  a  legal  transfer  of  property  in 
the  U.  S.  As  far  as  related  to  the  case  before 
him,  the  observation  was  undoubtedly  just. 
But  it  is  not  to  be  presumed  that  this  eminent 
judge  meant  to  overrule  all  the  authorities 
which  have  been  cited,  without  giving  a  single 
reason  for  doing  so,  or  that  he  intended  to 
decide  the  general  question,  as  to  the  operation 
of  foreign  bankrupt  assignments,  which  had 
not  been  argued,  and  which  could  not  arise  in 
that  cause. 

In  the  case  of  Burk  v.  M'Lain,  1  Harris  & 
M'Henry,  236,  decided  in  the  Provincial  Court 
of  Md.,"in  1766,  a  British  creditor  attached  the 
effects  of  a  British  bankrupt,  in  Md.,  and  the 
court  set  aside  the  attachment.  This  is  all  we 
know  of  the  decision  from  the  report  of  the 
case  ;  and  it  is  in  our  favor.  There  is,  how- 
ever, added  to  the  report,  the  opinion  of  D. 
Dulaney,  Esq.,  who  seems  to  think  that  an 
attachment  by  a  Md.  creditor  would  have  been 
good.  But  to  this  opinion  may  be  opposed 
that  of  Lord  Talbot,  given  in  1723,  a,nd  pub- 
lished in  Beaw.  Lex  Mercatoria,  p.  499,  that 
the  right  to  the  effects  of  an  English  bankrupt 
in  the  plantations  vested  in  his  assignees, 
although  the  bankrupt  laws  did  not  extend  to 
the  plantations,  and  though  his  certificate 
would  be  no  discharge  to  him  there. 

*The  case  of  Wallace  v.  Patterson.  2  [*25O 
Harris  &  M'Henry.  463,  also  arose  in  a  court  in 
Md.  The  only  point  argued  and  decided  was, 
that  a  separate  creditor  of one  of  the  partners  in 
a  firm  might  attach  his  share  oT  a  debt  due  to 
the  firm.  The  effect  of  an  assignment  under 
a  commission  of  bankruptcy  was  not  discussed. 
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In  the  case  of  Milne  v.  Moreton,  6  Binn.,  353, 
decided  in  the  Supreme  Court  of  Pa.,  in  1814, 
there  was  no  assignment  executed  by  the  bank- 
rupt, and  it  was  decided  by  a  majority  of  the 
court  that  the  attachment  under  the  law  of 
Pa.,  which  does  not  resemble  our  law,  should 
prevail.  But  to  this  decision,  and  to  all  the 
dicta  which  may  be  produced  against  the  de- 
fendants, we  might  fairly  oppose  the  judg- 
ment of  the  Court  of  Chancery  of  this  State, 
between  the  parties  now  before  the  court. 

Such  are  the  authorities  upon  this  point, 
and  we  trust  that  we  have  shown,  that  by  the 
law  of  England,  as  adopted  by  the  people  of 
this  State,  an  assignment  under  a  foreign  com- 
mission of  bankruptcy,  vests  in  the  assignees  a 
right  to  the  bankrupt's  personal  effects  every- 
where. If  such  be  the  law,  it  is  in  vain  to  in 
quire  whether  it  is  politic  or  expedient.  Such 
questions  belong  to  the  Legislature.  The  duty 
of  courts  is  to  declare  the  law,  not  to  make  it. 
It  has  been  said  that  the  English  Bankrupt 
Acts  are  penal ;  and  that  we  ought  pot  to 
execute  the  penal  laws  of  another  country. 
This  is  an  error.  Those  laws  do,  indeed,  im- 
pose penalties  which  are  not  to  be  inflicted 
here  ;  but  they  are  also  remedial ;  and  the 
vesting  the  estate  in  trustees  for  the  mutual 
benefit  of  the  bankrupt  and  his  creditors,  is 
not  a  penalty  imposed,  but  a  remedy  provided 
by  those  laws.  Lord  Loughborough,  in  his 
opinion,  already  cited,  says  that  the  property 
is  vested  in  the  assignees,  upon  a  just  consid- 
eration, not  as  a  forfeiture ;  not  on  the  sup- 
position of  a  crime  committed  ;  not  as  a  pen- 
alty. And  this  is  undoubtedly  true.  Before 
dismissing  this  point,  we  must  call  the  atten- 
tion of  the  court  once  more  to  the  nature  of 
our  Absent  Debtor  Act.  The  opinion  of  the 
court  of  Pa.  turned  partly  on  the  fact  that  the 
attaching  creditor  was  an  American  citizen; 
and  the  hardship  of  depriving  an  American 
25  I*]  citizen  of  his  remedy,  *is  an  argument 
which  has  been  much  dwelt  on,  by  the  coun- 
sel for  the  plaintiffs.  But  the  creditors,  for 
whose  benefit  an  attachment  has  been  issued, 
and  for  whom  the  plaintiffs  are  trustees,  are 
not  American  citizens.  Is  it  for  the  equal 
benefit  of  all  the  creditors  of  F.  Mtillett,  where- 
soever they  reside ;  for  those  who  reside  in 
London,  and  have  proved  their  debts,  and  re- 
ceived dividends  under  the  commission  there, 
no  less  than  for  those  who  reside  here.  Neither 
can  it  it  be  said,  with  propriety,  that,  under 
our  Act,  a  lien  is  obtained  upon  any  particular 
debt.  The  Act  differs  wholly  from  any  law 
concerning  attachments,  with  which  we  are 
acquainted.  It  vests  in  trustees  all  the  prop- 
erty of  the  absent  debtor,  for  the  benefit  of  all 
his  creditors.  It  is,  in  effect,  a  Bankrupt  Act 
in  everything  but  in  providing  for  the  debtor's 
discharge.  This  view  of  our  Act  presents,  if 
we  are  not  mistaken,  a  material  difference 
between  the  state  of  facts  in  this  cause,  and 
that  in  Milne  v.  Moreton. 

2.  But  if  a  right  to  the  debt  in  question  did 
not  pass  by  the  assignment  under  the  commis- 
sion, it  passed  by  the  voluntary  assignment  of  F. 
Mullett,  made  long  previous  to  the  proceed- 
ings under  our  Act  Relative  to  Absent  Debt- 
ors. 

In  Milne  v.  Moreton,  Ch.  J.  Tilghman  says  : 
"We  have  no  laws  prohibiting  foreigners 
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from  the  free  disposal  of  their  personal  prop 
erty  situated  here.  Therefore,  if  Topham  (the 
bankrupt)  had  made  an  assignment  of  his 
property  in  the  hands  of  his  garnishee,  the  case 
would  not  have  admitted  of  a  moment's  specu- 
lation. For  though,  in  strict  law,  a  chose  in 
action  is  not  assignable,  yet  it  is  in  equity;  and 
an  equitable  assignment  made  bonafide,  and  for 
a  valuable  consideration,  will  be  protected 
against  attachment."  So  that  if  that  case  be 
against  us  on  one  point,  it  is  directly  in  our 
favor  upon  another. 

It  is,  however,  objected  to  this  voluntary 
assignment,  that  it  was  made  eodemflatu,  with 
the  assignment  of  the  commissioners.  What 
then?  Supposing  the  latter  to  be  inoperative 
here,  there  is  nothing  in  it  so  odious  and  ab- 
horrent to  our  laws  as  to  poison  and  contam- 
inate every  act  done  at  the  same  time.  If  one 
part  of  the  same  instrument  may  be  valid  and 
another  invalid,  which  is  often  *the  f*2o2 
case,  surely,  a  good  instrument  cannot  be  viti- 
ated, because  executed  contemporaneously 
with  another,  which  has  only  a  local  opera- 
tion. 

It  is  also  urged  that  this  assignment  is  void, 
as  being  made  infraudem  legit  of  the  State  of 
N.  Y..  because  intended  to  protect  the  debts 
assigned  from  being  attached  under  our  law. 
No  such  intent  can  be  presumed  from  the  facts 
in  the  cause.  Nor  did  any  attachment  issue 
until  eighteen  months  after  the  assignment.  If 
this  objection  be  a  good  one,  then  every  assign- 
ment by  a  foreigner,  of  a  debt  due  from  a  resi- 
dent here,  will  be  void  ;'  which  will  certainly 
not  be  contended. 

It  is  further  alleged  that  this  assignment  is 
void  under  the  Act  for  the  Prevention  of 
Frauds.  But  it  has  been  so  often  decided  that 
a  conveyance  in  trust  for  creditors  is  not 
avoided  by  that  Statute,  that  it  is  unnecessary 
to  argue  that  point. 

The  only  objection  to  this  assignment,  which 
can  have  any  weight,  is,  that  it  is  void  by  the 
bankrupt  laws  of  England.  But  this  cannot 
be  urged  by  the  plaintiffs,  without  giving  up 
their  objection  to  the  commissioners'  assign- 
ment. If  the  law  of  England  is  to  be  noticed 
for  the  purpose  of  annulling  one  assignment, 
must  it  not,  also,  be  recognized  to  uphold  the 
other?  Are  we  to  give  effect  to  foreign  bank- 
rupt laws,  so  far  as  they  disable  debtors  from 
transferring  property,  and  yet  refuse  to  allow 
them  to  operate,  in  validating  a  transfer  ?  But 
how  is  this  transfer  invalid  by  the  English 
law?  Merely  because  there  is  no  subject  upon 
which  it  can  operate.  That  law  considers  the 
whole  property  of  the  bankrupt  as  already 
transferred  by  the  commissioners'  assignment; 
and  therefore  they  consider  his  subsequent 
assignment  as  ineffectual  ;  but  it  is  not  pro- 
hibited ;  nor  could  an  act  done  with  the  ex- 
press intent  of  giving  effect  to  the  Bankrupt 
Law,  be  considered,  by  the  courts  of  that 
country,  as  done  in  fraud  of  them.  After  the 
first  assignment,  the  right  to  the  debt  now 
demanded  was  in  some  person.  If  it  was  not 
ia  the  assignees,  it  must  have  remained  in  the 
bankrupt.  If  it  was  in  him,  we  have  no  law 
which  forbade  him  to  assign  it  for  the  benefit 
of  all  his  creditors.  And  he  has  done  so. 

*3.  But,  whatever  may  be  the  opin-  [*253 

ion  of  the  court  upon  the  other  points,  we  in- 
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sist  with  entire  confidence,  on  the  third  point 
which  we  made,  namely  :  that  the  defendants, 
having  been  once  compelled  to  pay  this  debt, 
by  the  judgment  of  a  court  of  competent  juris- 
diction, cannot,  and  ought  not,  to  be  compelled 
to  pay  it  over  again.  (Chevalier  v.  Lynch, 
Doug.,  170;  Allen  v.  Dnndas,  3  T.  R.,  129  ; 
EmJiree  v.  Hanna.  5  Johns.,  101.)  The  plaint- 
iffs' counsel,  to  elude  the  force  of  this  defense, 
boldly  avers  that  the  judgment  rendered  in 
London  was  fraudulent  and  collusive.  Fraud 
is  odious,  and  not  to  be  presumed  :  it  must  be 
proved.  But  the  case  contains  no  circum- 
stance which  affords  ground  even  for  suspi- 
cion. There  is  no  apparent  motive  why  the 
executors  of  Mr.  Clason  should  desire  to  pay 
the  English  assignees  rather  than  the  plaintiffs. 
They  could  make  no  defense  in  an  English 
court ;  but  they  did  no  act  which  facilitated 
a  recovery.  Their  conduct,  in  continuing  one 
of  the  first  commercial  houses  in  Europe  in  the 
agency  to  .which  they  had  been  appointed  by 
the  testator,  was  innocent  and  proper.  Nor 
could  their  do;ng  so  have  any  effect  upon  the 
proceedings  under  the  attachment.  Their 
moneys  would  have  been  equally  liable  to  be 
attached  in  the  hands  of  any  other  agent. 

Again ;  it  has  been  said  the  assignment  in 
England  was  m&de  flagrante  belio  ;  but,  if  that 
were  the  fact,  is  not  an  assignment  or  transfer 
of  personal  property  here,  by  a  person  in  Eng- 
land, during  war,  valid  ? 

Mr.  Caines,  in  reply,  said  that  it  was  'not 
true  that  the  plaintiffs  were  trustees  for  all  the 
creditors  of  Mullett ;  they  were  so  only  for 
such  as  came  in  under  the  attachment.  Those 
creditors  who  had  come  in  under  the  English 
commission,  could  not  come  in  under  the  at- 
tachment here,  without  bringing  in  the  divi- 
dends received  under  the  commission,  and 
renouncing  them.  Our  citizens  insist  on  a 
preference,  in  virtue  of  the  attachment  law, 
over  the  other  creditors  not  coming  in  under 
it,  but  claiming  out  of  another  fund.  The 
American  creditors  look  to  the  American  fund; 
the  English  creditors  to  the  English  fund. 
When  the  American  creditor?  are  satisfied,  the 
254*]  *surplus  will  go  to  the  assignees  of 
the  bankrupt,  as  it  would  to  the  bankrupt 
himself,  if  there  had  been  no  commission 
issued.  In  this  mode,  every  comity  is  ren- 
dered to  the  laws  of  other  countries,  which 
the  independence  of  our  own  laws  and  judici- 
ary, and  the  rights  of  our  citizens,  will  war- 
rant. 

We  admit  that  the  bankrupt  assignment 
passes  all  the  property  of  the  bankrupt  here, 
and  everywhere  ;  provided,  always,  that  there 
are  no  creditors  here  having  claims  on  that 
property.  We  admit  the  right  of  the  assignees 
of  the  bankrupt  to  collect  his  property  here, 
and  take  it  to  England,  if  there  are  no  creditors 
of  the  bankrupt  here  ;  but  not  otherwise.  If 
there  are  creditors  attaching  here,  there  is  a 
conflictus  legum,  and  the  foreign  law  must 
yield. 

PLATT,  J.  Three  points  are  presented  in 
this  case  : 

1st.  Whether  the  assignment  by  the  com- 
missioners of  bankrupt  in  England  (being  prior 
in  date)  transferred  this  chose  in  action  to  the 
assignees  of  the  bankrupt,  in  opposition  to 
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the  claim  of  the  trustees  under  the  attach- 
ment here. 

2d.  Whether  (if  that  statutory  assignment 
was  inoperative)  the  assignment  made  person- 
ally by  Mullett  to  the  same  assignees,  was 
effectual,  in  regard  to  the  debt  due  from 
Clason. 

3d.  Whether  the  payment  to  the  assignees 
of  the  bankrupt  in  England,  under  the  circum- 
stances of  the  case,  is  a  good  defense  to  this 
action. 

I  have  read  and  studied,  with  respectful  at- 
tention,theopinion  of  his  Honor,the  Chancellor, 
in  a  case  between  the  same  parties,  and  involv- 
ing the  same  questions  (4  Johns.  Ch.,  460);  and 
it  presents  a  new  occasion  to  admire  the  extent 
and  accuracy  of  his  researches,  and  the  liberal 
principles  of  public  policy  which  characterize 
his  decisions.  After  a  luminous  review  of  the 
cases,  authorities  and  learned  dicta  on  this 
head,  the  Chancellor  decreed  in  favor  of  the 
defendants,  on  all  the  points  here  stated. 

I  fully  concur  with  him  in  opinion,  that  in 
respect  to  the  owner's  control  over  it  (during 
peace),  personal  property  ought  to  have  no 
locality  ;  and  my  mind  would  most  willingly 
*be  led  to  the  conclusion  that  it  would  [*255 
be  a  just  and  wise  rule  of  international  law, 
that  the  sequestration  of  personal  property  for 
the  benefit  of  creditors,  which  is  prior  in  point 
of  time,  should  attach  to  itself  the  distribution 
of  the  whole  funds,  wherever  situated.  But 
however  fit  and  convenient  such  a  rule  might 
be  for  the  general  interest  and' security  of  com- 
merce, yet,  so  long  as  the  evil  passions  and 
infirmities  of  our  nature  remain,  I  fear  it  is 
rather  to  be  desired  than  expected.  To  to 
practicable  and  just,  the  rule  must  not  only  be 
reciprocal  and  universal,  but  it  must  be  admin- 
istered everywhere,  with  a  liberal  equity  and 
an  enlightened  impartiality  that  would  inspire 
universal  confidence  ;  and  which,  I  fear,  can- 
not reasonably  be  expected,  from  the  variously 
modified  organs  of  judicial  power  in  different 
countries. 

It  is  admitted  "  that  every  country  may,  by 
positive  law,  regulate,  as  it  pleases,  the  disposi- 
tion of  personal  property  found  within  it;  and 
may  prefer  its  own  attaching  creditor  to  any 
foreign  assignee  ;  and  no  other  authority  has 
a  right  to  question  the  determination."  (4 
Johns.  Ch.,  471.)  This  shows  that  the  liberal 
rule  so  ably  contended  for  by  our  learned 
Chancellor,  and  by  Lord  Hardwicke,  Justice 
Bathurst,  Lord  Camden,  Lord  Thurlow,  Lord 
Loughborough,  Lord  Kenyon  and  Lord  Eldon, 
has  not  yet  ripened  into  a  law,  obligatory  on 
the  community  of  nations.  (Sill  v.  Wors-wick, 

1  H.  Bl.,  691  ;  Solomons  v.  Ross,  1  H.  Bl.,  131, 
n.;  JoUettv.  Deponthieu,&c.,  1  H.  Bl.,  132,  n.; 
Hunter  v.  Potts,  4  Durn  &  East,    182  ;  Case 
Ev-partt  Blokes,  1  Cox,  398  ;  Philips  v.  Hunter, 

2  H.  Bl. ,   402 ;  Stein's  case,    1  Rose    Cas.  in 
Bankruptcy,  App.,  p.  462;  Selkrigv.  Dacies, 
2  Dow,  230  ;  2  Rose,  291  ;  Smith  v.  Buchanan, 
1  East,  6  ;  Neale  v.  Cottingham,  1  H.  Bl.,  132, 
n.)      In  this  long  list  of  cases,    the  English 
judges    have    generally  advanced  gratuitous 
dicta,   far    beyond    what    was     required    to 
decide  the  cases  before  them  ;  and  I,  therer 
fore,  feel  a  strong  impression  that  his  Honor, 
the  Chancellor,  has  allowed  to  some  of  them 
more  weight  of  authority  than  they  merit. 
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In  the  case  of  Clew  v.  Mills,  1  Cook.  B.  L. , 
303,  4th  ed.,  Lord  Mansfield  held  "that  the 
256*]  statutes  of  bankrupts  *do  not  extend 
to  the  colonies ;  but  the  assignments  under 
such  commissions  are  considered  as  voluntary; 
and  as  such,  take  place  between  the  assignees 
and  the  bankrupt,  but  do  not  affect  the  rights 
of  any  other  creditors." 

In  the  case  of  Solomons  v.  Ross,  1  H.  Bl., 
131,  n.,  which  came  before  Mr.  Justice  Bath- 
urst,  sitting  for  Lord  Northington,  in  1764, 
"Messrs.  Deneufvilles,  merchants,  at  Amster- 
dam, corresponded  with  Michael  Solomons 
and  Hugh  Ross,  merchants,  of  London.  Dec. 
18,  1759,  the  Deneufvilles  stopped  payment  ; 
Jan.  1,  1760,  the  Chamber  of  Desolate  Estates, 
in  Amsterdam,  took  cognizance  thereof,  and, 
on  the  next  day,  they  were  declared  bank- 
rupts, and  curators  or  assignees  appointed  of 
their  estates  and  effects.  Dec.  20,  1759,  Ross, 
who  was  a  creditor  of  the  bankrupts,  to  the 
amount  of  near  £3,000,  made  an  affidavit  of 
his  debt  in  the  Mayor's  Court  of  London,  and 
attached  their  moneys  in  the  hands  of  Michael 
Solomons,  who  was  their  debtor  to  the  amount 
of  £1,200.  Mar.  8,  1760,  Ross  obtained  judg- 
ment, by  default,  on  the  attachment,  and 
thereupon  a  writ  of  execution  issued  against 
Michael  Solomons,  who  was  taken  in  execu- 
tion, but  being  unable  to  pay  the  £1,200,  gave 
Ross  his  note,  payable  in  a  month  ;  on  which 
Ross  caused  satisfaction  to  be  entered  on  the 
record  of  the  judgment. 

A  few  days  after,  one  Israel  Solomons,  who 
had  a  power  of  attorney  from  the  curators  to 
act  for  them  in  England,  filed  a  bill,  making 
himself  and  the  curators  plaintiffs,  praying 
that  the  defendant,  Michael  Solomons,  might 
account  with  them  for  the  effects  of  the  bank- 
rupts, which  were  in  his  hands,  might  pay  and 
deliver  the  same  over  Israel  Solomons,  for  the 
use  of  the  curators,  and  be  restrained  from 
paying  or  delivering  them  over  to  Ross. 

Michael  Solomons  then  filed  a  bill,  by  way 
of  interpleader,  praying  an  injunction,  and 
that  he  might  be  at  liberty  to  bring  the  £1,200 
into  court.  This  money  was  accordingly  paid 
into  the  bank,  in  the  name  of  the  Accountant- 
General,  pursuant  to  an  order  of  the  court. 

The  decree  directed,  inter  alia,  that  the  stock 
purchased  with  the  money  paid  into  the  bank 
257*]  should  be  transferred  *to  Israel  Solo- 
mons, for  the  benefit  of  the  creditors  of  the 
bankrupts,  and  that  Ross  should  deliver  up  the 
note  given  by  Michael  Solomons,  for  £1 ,200, 
to  be  canceled." 

In  Jollett,  &c.,  v.  Deponthieu,  before  Lord 
Camden,  in  1769  (1  H.  Bl.  132,  n.),  Deneuf- 
villes, merchants,  at  Amsterdam,  stopped  pay- 
ment July  30,  1763.  Oct.  8,  following,  the 
plaintiffs  were  appointed  curators  of  their 
effects  ;  and  the  bankrupts  owed  the  defend- 
ant, Deponthieu,  of  London.  Jan.  5,  1764, 
the  defendant,  Deponthieu,  attached  the 
money  of  the  bankrupts  in  the  hands  of  Baril, 
a  debtor  of  the  bankrupts.  Pending  the 
attachment,  the  curators  filed  their  bill  for  an 
account  between  the  bankrupts  and  Baril  ; 
and  that  the  balance  might  be  paid  to  them, 
and  the  defendant,  Deponthieu,  be  restrained 
from  proceeding  on  the  attachment.  The 
decree  was,  "that  the  plaintiffs  recover  the 
balance  due  ;  and  that  a  perpetual  injunc- 
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tion  issue  against  proceeding  on  the  attach- 
ment." 

In  the  case  of  Mawdesley  v.  Parke  (Lincoln's 
Inn  Hall,  1779,  before  Lords  Commissioners 
Smythe  and  Bathurst,  1  H.  Bl.,  680,  as  stated 
by  Sergeant  Hill,  without  contradiction,  in 
Sittv.  Worswick),  "  the  defendants  were  assign- 
ees under  a  commission  of  bankrupt  against 
Campbell  and  Hayes  ;  and  after  the  assign- 
ment to  them  from  the  commissioners,  several 
of  the  bankrupt's  creditors,  in  Rhode  Island, 
attached  a  debt  due  from  the  plaintiff  to  the 
bankrupt,  in  pursuance  of  an  Act  of  Assem- 
bly there,  authorizing  such  process.  The 
plaintiff  coming  to  England,  the  assignees 
brought  an  action  at  law  against  him,  and  the 
bill  was  filed  for  an  injunction,  the  plaintiff 
offering  to  pay  what  (if  anything)  should 
appear  to  be  due  to  the  assignees,  after  deduct- 
ing what  should  be  recovered  against  him  by 
the  plaintiffs  in  the  foreign  attachment.  The 
assignees,  by  their  answer,  insisted  that  the 
property  of  the  bankrupts  was  vested  in  them 
before  the  writs  were  served  on,  the  plaintiff, 
and  therefore  that  he  had  no  money  or  effects 
,  belonging  to  the  bankrupts  in  his  hands  ;  and 
consequently,  that  ,the  plaintiffs  in  those  writs 
were  not  entitled  to  recover  anything.  An 
injunction  had  been  granted,  and  on  showing 
cause  why  it  should  not  be  dissolved,  the 
Lords  Commissioners,  *Smythe  and  [*258 
Bathurst,  continued  the  injunction  to  the  hear- 
ing, and  refused  to  order  the  plaintiff  to  bring 
the  money  into  court,  but  directed  that  he 
should  give  security,  to  be  approved  of  by  the 
master,  to  pay  the  defendants  what  (if  any- 
thing) should  be  decreed  to  be  due ;  and  they 
were  of  opinion  that  the  assignment  did  not 
devest  the  property  out  of  the  bankrupts,  as 
the  debt  was  due  in  the  plantations,  but  only 
gave  the  assignees  a  right  to  sue  for  it ;  that 
the  creditors  there  had  also  a  right  to  sue  for 
it,  who,  having  commenced  a  suit  first,  and 
recovered  judgment  there,  had  gained  a  prior- 
ity over  the  defendants  ;  though  it  was  admit- 
ted that  there  had  been  two  cases,  one  deter- 
mined by  Mr.  Justice  Bathurst,  sitting  for 
Lord  Northington,  the  other  by  Lord  Camden, 
where  commissions  of  bankrupts  were  issued 
in  Holland,  and  some  of  the  bankrupt's  effects 
attached  in  London,  and  the  attachments  were 
ordered  to  be  discharged,  and  the  money  or 
effects  paid  to  the  assignees  ;  and  though  it 
was  argued  by  the  counsel  for  the  defendants 
that  the  rule  in  that  respect  ought  to  be  recip- 
rocal, yet,  it  was  answered  that  the  bankrupt 
laws  were  not  received  in  the  plantations,  and 
therefore  this  case  was  not  like  those  two 
which  were  mentioned,  there  being  bankrupt 
laws  in  Holland." 

It  is  important  to  remark  here,  that  as  Mr. 
Justice  Bathurst  decided  the  case  of  Solomons 
v.  fioss,  in  1764,  he  must  have  considered  it 
inapplicable  to  the  case  of  Mawdesley  v.  Parke, 
which  was  also  decided  by  him  in  1779.  Per- 
haps he  may  have  been  influenced  by  the  con- 
sideration that  between  Holland  and  England 
there  was  a  near  vicinity  ;  and,  what  is  of 
more  importance,  that  a  complete  reciprocity 
existed  as  to  the  remedy  ;  because  a  bankrupt 
law  existed  in  both  countries. 

Solomons  v.  Ross,  and  Jollett  v.  Deponthieu, 

are  the  only  cases  in  which  the  English  courts 
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have  awarded  the  benefit  of  this  rule  to  any 
other  than  British  subjects  ;  and  it  is  to  be 
lamented  that  the  meager  reports  of  those 
cases  contain  "  merely  dry  decisions,  unac- 
companied with  argument  or  illustration." 

Lord  Kames,  in  his  "  Principles  of  Equity," 
written  in  1766  (bk.  3,  ch.  8,  sec.  6,  p.  573,  4th 
259*]  ed.),  discussins  the  very  *question,  as 
to  the  extent  and  effect  of  the  English  bankrupt 
laws,  says  :  "  Law  cannot  force  the  will,  nor 
compel  any  man  to  make  a  conveyance.  In 
place  of  a  voluntary  conveyance,  when  justice 
requires  it  to  be  granted,  all  that  the  Legisla- 
ture can  do,  is  to  be  themselves  the  disponers; 
and  it  is  evident  that  their  deed  of  conveyance 
cannot  reach  any  subject,  real  or  personal,  but 
what  is  within  their  territory.  This  makes  a 
solid  difference  between  a  voluntary  and  a 
legal  conveyance.  The  former  has  no  rela- 
tion to  place ;  the  latter,  on  the  contrary,  has 
the  strictest  relation  to  place,  and  reaches  not 
lands  nor  movables  extra  territorium.  We 
may,  then,  with  certainty,  conclude,  that  the 
statutory  transference  of  property  from  the 
bankrupt  to  the  commissioners,  cannot  carry 
any  effects  in  Scotland  ;  these  are  subjected  to 
our  own  laws,  and  our  own  judges  ;  and  can- 
not be  conveyed  from  one  person  to  another, 
by  the  authority  of  any  foreign  statute.  The 
English  Bankrupt  Statutes,  however,  are  not 
disregarded  by  us." 

It  seems  to  me,  that  the  true  principle  is,that 
the  assignees  of  a  bankrupt  are  in  the  same, 
and  no  better  situation,  than  the  bankrupt 
himself,  in  regard  to  foreign  debts.  They 
take,  subject  to  every  equity,  and  subject  to 
the  remedies  provided  by  the  laws  of  the  for- 
eign country  where  the  debt  is  due  ;  and  when 
permitted  to  sue  in  a  foreign  country,  it  is  not 
as  assignees  having  an  interest,  but  as  repre- 
sentatives of  the  bankrupt.  The  law  of  the 
domicil  having  sequestered  the  bankrupt's 
estate,  so  as  to  devest  him  of  the  control  over 
it,  and  appointed  them  to  administer  it,  they 
stand  here  on  the  footing  of  administrators 
merely,  with  a  right  of  suing,  in  common  with 
other  creditors  ;  but  our  law  will  not  regard 
the  chose  in  action  as  exclusively  appropri- 
ated to  their  use,  and  the  preference  can  only 
be  gained  by  pursuing  the  remedies  which 
our  laws  afford.  This  rule  was  exemplified  in 
the  case  of  Mawdesley  v.  Parke,  before  cited. 
The  assignees  of  the  English  bankrupt  are  to 
be  regarded  as  standing  in  the  shoes  of  the 
bankrupt ;  and  if  Mulletthad  himself  brought 
this  suit,  the  attachment  would  certainly  be  a 
bar  to  his  claim. 

In  the  case  of  Bird  v.  Caritat,  2  Johns., 
342,  it  was  decided  that  the  assignees  of  an 
26O*]  English  bankrupt  *could  maintain  a 
suit  here,  in  the  name  of  the  bankrupt ;  and 
that  case  did  not  require  a  decision  on  the 
point  now  before  us. 

It  is  a  principle  universally  acknowledged 
that  a  discharge  of  a  bankrupt,  or  insolvent 
debtor,  affords  no  relief  from  his  foreign  debts. 
It  has  no  effect  beyond  the  jurisdiction  where 
it  is  granted.  (Quinv.  O'Keeff,  2  H.  Bl.,  553  ; 
Pedder  v.  M' Master,  8  T.  R.,  609;  Smith  v. 
Buchanan,  1  East,  6  ;  Proctor  v.  Moore,  1 
Mass.,  198  ;  Van  Raugh  v.  Van  Arsdaln,  3 
Cai.,  154  ;  Smith  v.  Smith,  2  Johns.,  235.)  It 
seems,  therefore,  unequal  and  inconsistent,  to 
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|  give  such  effect  to  the  bankrupt  system  of 
!  any  country,  as  to  strip  the  bankrupt  of  all 
j  his  personal  property  and  choses  in  action,  in 
j  a  foreign  country,  and  yet  leave  him  bound  for 
'  all  that  he  owes  abroad. 

The  English  Bankrupt  Law  is,  in  its  nature 
and  origin,  penal  against  every  person  who 
commits  an  act  of  bankruptcy;'  it  denounces 
that  he  shall,  ipso  facto,  be  devested  of  all  his 
estate  ;  and  according  to  the  genius  of  the 
system,  and  the  practice  under  it,  the  proceed- 
ings are  strictly  in  inmtum.  Our  "Act  for 
Giving  Relief  in  Cases  of  Insolvency"  is 
entirely  different  in  its  character.  In  theory 
and  practice,  it  is  a  remedy  voluntarily  resort- 
ed to  by  the  debtor,  "to  obtain  a  'discharge, 
upon  acexsio  bonorum.  His  Honor,  the  Chan- 
cellor, says  (Holmes  v.  Remsen)  :  "We  are 
bound  to  give  effect  to  the  assignment,  be- 
cause it  is  equivalent  to  a  voluntary  act  of  the 
party  over  his  own  property,"  &c.  "Every 
man's  assent  is  to  be  presumed  to  a  statute  ;" 
and  he  adopts  the  language  of  Ch.  J.  Parsons 
(Goodwin  v.  Jones,  3  Mass.,  517),  that  "he  con- 
sidered the  assignment  under  the  Bankrupt 
Laws  as  the  party's  own  act,  since  it  was  in 
execution  of  laws  by  which  he  was  bound, 
and  since  he  voluntarily  committed  the  act 
which  authorized  the  making  of  it."  But, 
with  great  respect,  it  appears  to  me  that  it 
would  be  unwise  and  usafe  to  extend  this  doc- 
trine so  far.  May  it  not,  with  equal  justice, 
be  said  that  if  an  Englishman  commits  an  act 
of  treason,  the  consequent  forfeiture  of  his 
estate  shall  be  deemed  equivalent,  here,  to  his 
own  voluntary  transfer  ;  because  he  spontane- 
ously did  *the  act,  which,  according  [*26  I 
to  the  laws  of  his  country,  worked  the  forfeit- 
ure ? 

As  to  the  acts  of  governments,  generally, 
throughout  the  world,  such  reasoning  should 
be  sparingly  indulged.  It  may  easily  be  pushed 
to  an  extreme  that  would  be  cruel  and  absurd. 
The  maxim  that  "every  man  is  presumed  to 
be  assenting,  and  a  party  to,  the  laws  of  his 
own  country,"  may  be  just  or  unjust,  accord- 
ing to  its  application.  When  applied  to  Mul- 
lett,  the  English  bankrupt,  and  to  his  English 
creditors,  it  is  just  and  proper  ;  but  in  my 
judgment,  it  is  not  applicable  to  creditors  who 
owe  no  allegiance  to  Great  Britain  ;  who  have 
not,  in  any  sense,  actually  or  virtually  assented 
to  her  laws,  and  who  ask  nothing  of  her  tri- 
bunals. National  comity  requires  no  more 
than  that  we  should  lend  our  aid  in  giving 
effect  to  such  assignments,  so  far  as  may  be 
done  without  impairing  the  remedies,  or  les- 
sening the  securities,  which  our  laws  have 
provided  for  our  own  citizens.  "Apices  juris 
non  suntjus." 

The  point  decided  in  the  case  of  Sitt  v. 
Worswick,  1  H.  Bl.,665,  extended  no  further 
than  what  I  here  concede,  namely :  that  an 
English  creditor,  after  an  act  of  bankruptcy, 
cannot  attach,  in  a  foreign  country,  money 
due  to  the  bankrupt,  without  being  liable  to 
refund  it  to  the  assignees.  It  was  a  question 
between  British  subjects  all  round  ;  and  a 
British  court  treated  them  as  parties,  who  had 
virtually  assented  to,  and  were  bound  by  the 
act  of  their  own  government.  I  admit,  how- 
ever, that  the  reasoning  of  Lord  Lough  borough 
in  support  of  that  decision,  embraced  a  wider 
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scope.  Lord  Loughborough,  in  that  case  (p. 
693),  says  :  "The  court  of  St.  Christopher's 
ought,  unquestionably,  to  have  preferred  the 
title  of  the  assignees,  to  the  title  of  the  credit- 
or using  the  process  of  attachment,  because 
the  law  of  the  country,  to  which  the  creditor 
making  the  demand  was  subject,  had  vested 
that  property  in  the  plaintiffs." 

The  case  of  Philips  v.  Hunter,  2  H.  Bl.,  402, 
before  all  the  judges  in  the  Exchequer  Cham- 
ber, was  also  a  question  as  to  the  effect  of  the 
English  bankrupt  law  between  British  sub- 
jects. The  case  of  Hunter  v.  Potts,  4  T.  R. , 
262*]  *182,  is  of  the  same  character,  the  par- 
ties being  all  British  subjects.  I  admit,  with- 
out doubt  or  scruple  that  these  cases  were  all 
rightly  decided ;  but  so  far  as  the  reasoning 
and  illustrations  of  those  learned  judges  tran- 
scended the  cases  before  them,  with  a  view  to 
establish  a  favorite  theory,  I  enter  my  humble 
dissent. 

As  was  well  observed  by  Mr.  Justice  Yeates, 
in  Milne  v.  Moreton,  6  Binn.,  369  :  "It  is  one 
thing  to  assert  that  assignees  of  bankrupts 
under  foreign  institutions  should  be  allowed, 
by  the  courtesy  of  nations,  to  support  suits,  as 
representatives  of  such  bankrupts,  for  debts 
due  to  them  ;  and  it  is  another  thing  to  give 
efficacy  to  those  institutions,  to  cut  out  attach- 
ing creditors,  although  posterior  in  point  of 
time,  who  have  commenced  their  proceedings 
under  the  known  laws  of  the  government  to 
which  they  owed  allegiance,  and  from  which 
they  were  entitled  to  protection." 

It  is  important  to  bear  in  mind,  that  the 
rule  contended  for  by  the  courts  in  England 
and  Ireland  is,  that  under  a  commission  of 
bankrupt,  the  property  passes  by  relation  to 
the  act  of  bankruptcy.  In  that  respect,  Chan- 
cellor Kent  admits  that  in  Solomons  v.  Ross, 
'  'the  application  of  the  rule  was  pushed  too 
far."  And  he  also  protests  against  the  same 
extension  of  the  rule  in  Neal  v.  (Nottingham; 
"for  it  gave  effect  (he  says)  to  the  title  of  the 
assignees  by  relation  back,  beyond  the  time  of 
their  appointment,  to  the  time  of  the  act  of 
bankruptcy  committed  ;  and  so  overreached 
the  time  of  the  attachment."  And  he  says : 
"This  doctrine  of  relation  is  a  positive  rule  of 
mere  municipal  policy,  which  no  other  coun- 
try is  bound  to  adopt  ;  as  it  would  lead  to 
great  inconvenience,"  &c.  I  confess,  I  do  not 
see  on  what  principle  we  can  adopt  or  reject 
the  rule,  by  halves.  It  is  a  wise  and  essential 
provision  of  the  Bankrupt  Law  that  it  shall 
operate  by  relation  to  the  act  of  bankruptcy  ; 
without  which,  the  benefits  of  that  law  could 
not  be  secured ;  and  every  other  part  of  the 
system,  to  my  apprehension,  is  equally  "of 
mere  municipal  policy."  If  we  acknowledge 
it  as  a  binding  rule  in  any  respect,  I  prefer  to 
adopt  it  in  all  its  parts  ;  because  I  think  it 
more  just  and  equal  with  that  feature  than 
without  it.  If  foreign  courts  exercise  the 
right  of  modifying  the  English  Bankrupt  Law, 
263*]  by  rejecting  *that  part  of  it ;  they  nec- 
essarily introduce  prolixity  and  confusion. 
It  would  open  a  door  to  fraud  and  unjust 
preferences  by  the  bankrupt ;  and  would 
require  a  different  rule  of  distribution,  as 
between  foreign  and  domestic  creditors.  How 
do  we  know  that  Great  Britain  will  accede  to 
this  provisional  ratification  of  the  rule  ?  If 
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the  municipal  law  of  the  domicil,  in  regard  to 
the  rights  of  creditors,  and  the  distribution  -of 
the  fund,  is  not  to  be  the  sole  and  uniform 
standard,  it  seems  to  follow  that  there  is  no 
international  rule  on  the  subject ;  for  if  we 
have  the  right  thus  to  modify  it  in  one  feat- 
ure, every  other  country  has  a  right  to  amen  d 
it  in  other  particulars.  It  is  this  discretionary 
power  in  a  foreign  court,  to  judge  of  the  fit- 
ness of  the  municipal  law  of  the  domicil 
(which  is  claimed  by  His  Honor,  the  Chancel- 
lor), that  will,  in  my  judgment,  render  it 
impracticable  to  establish  such  a  rule  in  the 
community  of  sovereigns. 

Mr.  Rose  terms  the  rule  of  comity,  as  ac- 
knowledged in  England,  "international  Bank- 
rupt Law."  But  his  Honor,  the  Chancellor, 
more  cautiously,  and,  I  think,  more  correctly, 
says  :  •"  The  rule  is,  that  comity  is  to  be  ob- 
served, quatenus  sine  prejudicio  indulgenter 
fieri potest."  After  all,  it  is  mere  comity  ;  not 
international  law.  As  a  general  proposition, 
I  would  extend  this  comity  to  every  nation, 
whose  system  of  jurisprudence,  and  whose 
local  vicinity,  give  assurance  that  it  will  be 
reciprocated  with  fidelity  and  convenience.  But 
the  relative  condition  of  nations  is  so  various 
and  so  variable  ;  the  interruptions  by  wars  and 
embargoes  are  so  frequent ;  and  the  remedies 
against  bankrupt  and  absconding  debtors  are 
so  diverse  and  unequal  in  various  countries,  as 
to  render  this  rule  of  comity  extremely  diffi- 
cult in  its  application.  For  instance,  there  are 
no  countries  more  alike  in  their  principles  of 
jurisprudence,  and  their  commercial  habits, 
than  Great  Britain  and  the  U.  S. ;  and  none 
where  this  rule  of  comity  would  be  more  easy 
or  more  equal  in  its  application  :  and  yet  the 
mere  fact,  that  in  one  there  is  a  bankrupt 
law,  and  in  the  other  none,  destroys,  in  a 
great  degree,  the  equality  and  reciprocity  of 
such  a  rule.  The  advantage  is  greatly  in  favor 
of  Great  Britain,  because  our  foreign  attach- 
ment *laws  are  much  more  limited  in  [*264 
their  objects  and  extent  than  the  English  sys- 
tem of  bankruptcy.  There,  if  a  merchant  or 
trader  commits  an  act  of  bankruptcy,  a 
creditor  may  sue  out  a  commission,  and  (ac- 
cording to  this  rule)  devest  the  debtor  of  all 
his  personal  estate  in  this  country,  and  appro- 
priate it  to  the  payment  of  all  his  debts  ;  but 
if  a  bankrupt  merchant,  resident  in  N.  Y.,  were 
proprietor  of  millions  of  personal  property 
in  England,  our  laws  afford  no  means  for 
sequestering  such  property  for  the  payment 
of  his  debts  ;  although,  perhaps,  'all  his 
creditors  reside  in  this  State.  It  is  plain, 
therefore,  that  if  Great  Britain,  by  issuing  a 
commission  against  a  bankrupt  merchant  of 
London,  can  spring  a  net,  which  shall  cover 
all  the  effects  of  such  bankrupt  throughout 
the  world,  and  draw  them  all  to  her  own 
forum,  for  distribution,  it  is,  in  her  hands,  a 
powerful  commercial  engine,  which  no  other 
nation  has  the  means  of  counteracting.  In 
regard  to  attachment  laws,  Great  Britain  has 
equal  and  similar  weapons  with  our  own.  Be- 
sides, the  fact  cannot  be  disguised,  that  Great 
Britain,  having  the  most  extended  commerce, 
and  her  merchants  and  manufacturers  credit- 
ing abroad  vastly  more  than  they  owe  to 
foreign  creditors,  has  a  strong  and  peculiar 
interest  in  contending  for  a  rule,  which  draws 
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to  herself  the  distribution  of  all  the  effects 
which  her  lucrative  commerce  has  dispersed 
over  the  globe.  Suppose  a  commission  of 
bankrupt  had  been  issued,  and  an  assignment 
made  by  the  commissioners  in  England,  one 
month  before  a  declaration  of  war  between 
that  country  and  the  U.  S.,  what  would  be  the 
condition  of  the  bankrupt's  property,  and  of 
his  creditors  in  this  country,  if  that  rule  be 
acknowledged  ?  Must  the  American  creditors 
be  told,  you  cannot  attach,  because  the  asign- 
ees  in  England  are  the  vested  owners  ?  And 
as  the  war  forbids  them  to  sue,  or  to  come 
here  to  protect  the  property,  therefore,  let  it 
rot  or  be  wasted  ;  when  the  war  ends,  you 
may  go  to  England  and  prove  your  debts,  and 
look  for  dividends. 

In  my  judgment,  the  most  convenient  and 
practical  rule  is,  that  statutory  assignments, 
as  to  creditors,  shall  operate  intra  territorium 
only.  If  our  citizens  conduct  themselves  with 
a  reference  to  our  own  laws,  in  regard  to  the 
265*]  property  *of  their  debtors  found  within 
our  jurisdiction,  it  seems  reasonable  that  they 
should  reap  the  fruits  which  those  laws  prom- 
ise to  them.  This  forms  a  standard  of  private 
rights,  which  all  can  easily  understand  and 
conform  to  :  but  if  an  attachment  against  an 
absent  debtors's  property  found  here,  may  be 
superseded  by  a  statutory  assignment,  pre- 
viously made  at  St.  Petersburgh  or  Calcutta, 
where  the  debtor  resides,  the  remedy  offered 
by  our  Statute  becomes  illusory  and  hazardous. 
Let  each  government,  in  such  cases,  sequester 
and  distribute  the  funds  within  its  jurisdiction, 
and  the  general  result  will  be  favorable  to  the 
interests  of  creditors  and  to  the  harmony  of 
nations. 

It  is  an  established  and  universal  rule,  that, 
independent  of  express  municipal  law,  per- 
sonal property  of  foreigners  dying  testate  or 
intestate  has  locality.  Administration  must 
be  granted,  and  distribution  made,  in  the 
country  where  the  property  is  found  ;  and  as 
to  creditors,  the  lexreiaitee  prevails  against  the 
law  of  the  domicil,  in  regard  to  the  rule  of 
preferences.  In  principle,  I  can  perceive  no 
substantial  difference  between  that  case  and 
the  present.  Why  should  not  a  liberal  comity, 
also,  demand  that  the  first  grant  of  letters  of 
administration  should  draw  to  it  the  distribu- 
tion, among  creditors,  of  the  whole  assets, 
wherever  situated  ?  The  plausible  reason  for 
the  distinction  may  be,  that  the  interests  of 
commerce  require  a  discrimination  in  favor  of 
the  assignees  of  bankrupts.  But,  in  practice, 
I  believe  it  will  be  found,  that  commerce  is 
equally  affected  by  the  rule  in  both  cases  ; 
because  the  rule,  in  either  case,  can  seldom  be 
applied,  except  to  merchants  and  traders  ;  and 
whether  administration  be  committed  to  the 
executors  or  administrators  of  a  dead  man,  or 
to  the  assignees  of  a  bankrupt,  is  not  very  im- 
portant as  to  the  point  before  us.  Anomalies 
are  inconvenient  in  the  law,  and  should  not  be 
allowed  without  strong  reason. 

In  deciding  this  question,  it  is  an  important 
consideration,  as  a  matter  of  fact,  besides  the 
deference  and  respect  due  to  those  tribunals, 
that  the  Supreme  Court  of  Pa.,  the  Superior 
Court  of  Ct.,  the  General  Court  and  Court  of 
Appeals  of  Md.,  and  the  Supreme  Court  of  the 
U.  S.,  have  decided  against  the  rule  of  comity, 
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*claimed  by  the  English  courts.  (Mine  [*266 
v.  Moreton,  6  Binn.,  353  ;  Taylor  v.  Gear,  1 
Kirb.,  313;  Wallis  v.  Patterson,  2  Harris  & 
M' Henry,  463 ;  see,  also,  Bush  v.  M'Lain,  1 
Harris  &  M'Henry,  236  ;  opinion  of  Mr.  Du- 
lany,  in  1766,  Harrison  v.  Sterry,  5  Cr.,  289.) 
Ch.  J.  Marshall,  on  this  point,  merely  says  : 
'' The  Bankrupt  Law  of  a  foreign  country  is 
incapable  of  operating  a  legal  transfer  of  prop- 
erty in  the  U.  S."  The  subject  was  worthy 
of  the  powerful  mind  of  that  venerable  and 
enlightened  jurist  ;  and  with  the  Chancellor,  I 
regret  "  that  a  litigated  point  of  law,  of  great 
importance,"  should  have  been  settled  "  by  a 
dry  decision,  unaccompanied  with  argument 
or  illustration."  It  was,  however,  a  point 
necessary  to  the  decision  of  the  case  ;  and  we 
are  not  at  liberty  to  regard  the  opinion  as 
obiter  dictum.  I  am  not  aware  of  a  contrary 
decision  in  any  of  our  sister  states  ;  and  so 
long  as  our  supreme  national  tribunal  (to 
which  all  aliens,  and  all  citizens  of  other  states 
in  the  Union,  may  compel  a  resort)  denies  to 
Great  Britain  the  comity  which  she  has  tend- 
ered to  us,  it  can  hardly  be  expected,  that  a 
discrimination  will  hereafter  be  made  by  the 
English  courts,  in  favor  of  the  State  of  N.  Y., 
even  if  the  supreme  judicial  tribunal  of  this 
State  should  accede  to  the  rule  of  Westminster 
Hall. 

Upon  the  whole,  I  am  of  opinion,  that  al- 
though such  a  rule  of  comity  between  England, 
Scotland  and  Ireland,  and  also  between  the 
States  of  our  Confederacy,  may  be  convenient, 
and  of  easy  application,  yet,  as  between  inde- 
pendent nations,  it  is  so  unstable  and  preca- 
rious, and  subject  to  so  many  qualifications, 
and  liable  to  so  frequent  interruptions,  and 
necessarily  involves  a  discretion  so  large,  and 
so  delicate,  as  to  forbid  a  reasonable  hope  that 
it  can  ever  form  a  solid  basis  for  private  rights. 
Besides,  the  expense  and  delaykof  going  abroad 
to  prove  debts,  and  to  claim  dividends,  may 
be  extremely  inconvenient;  and  during  wars 
and  embargoes  (so  frequent  in  many  countries) 
such  intercourse  would  be  unlawful.  If  it  be 
an  advantageous  rule,  let  it  be  the  subject  of 
treaty;  and  then  our  rights  will  not  depend  on 
the  undefinable  and  capricious  theory  of  judi- 
cial comity,  but  on  the  force  of  positive 
obligation.  I  do  not  mean,  however,  to  sug- 
gest a  doubt,  but  *that,  independent  [*267 
of  the  statutory  transfer,  a  bona  fide  assign- 
ment, for  valuable  consideration,  or  for  pay- 
ment of  debts,  freely  made  by  such  foreign 
creditor  himself,  would  be  valid  against  a 
subsequent  attachment  here;  nor  do  I  mean  to 
question  the  settled  principle  of  national  juris- 
prudence, by  which  the  succession  to,  and  dis- 
position of  personal  property,  is  regulated  by 
the  law  of  the  owner's  domicil,  in  regard  to 
testamentary  bequests,  and  the  succession  to 
the  personal  estates  of  intestates;  and  I  admit 
that  the  same  general  law  governs  the  rights  of 
the  marriage  contract.  In  the  impressive 
language  of  Lord  Ellenborough  (5  East,  131), 
let  it  be  re-echoed  across  the  Atlantic  that 
these  rights  have  here  "been  long  settled  in 
principle,  and  laid  up  amongst  our  acknowl- 
edged rules  of  jurisprudence."  But  these 
rights  depend  on  a  principle  of  public  policy, 
which  does  not  apply  to,  and  which  can  never 
come  in  conflict  with  creditors,  against  whom 
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the  claimants  last  referred  to  have  no  rights, 
at  home  or  abroad. 

2.  The  next  question  is,  whether  the  assign- 
ment made  personally  by  Mullett,  after  the 
commission  of  bankruptcy,  was  effectual  to 
transfer  this  chose  in  action  to  the  assignees. 
In  the  first  place,  I  doubt  its  validity,  because 
it  was  merely  collateral  to  the  proceedings 
under  the  commission,  and  was,  in  some  de- 
gree, compulsory.     But  there  is  a  stronger 
ground  of  objection.    I  admit  that,  as  between 
the  bankrupt  and  his  assignees  and  English 
creditors,  they  are  all  bound  by  the  law  of 
their  own  country ;  and  although  I  deny  the 
effect  of  the  statutory  assignment  to  create  a 
lien  here,  so  as  to  deprive  American  creditors 
of   their  remedy,   by  attachment  under  our 
laws ;  yet,  it  seems  to  me,  that  the  bankrupt, 
M.,  by  the  law  of  his  domicil,  was  incapaci- 
tated to  make  any  assignment,  after  the  act  of 
bankruptcy  for  which  the  commission  issued  •; 
as  to  him,  all  his  personal  property  and  choses 
in    action,    throughout    the    world,   and    his 
power  over  it,  were  taken  away  ;  and  the  as- 
signees under  the  commission  were  substituted 
in  his  stead.     It  was  in  the  nature  of  adminis- 
tration granted  on  the  estate  of  a  man  who,  in 
regard  to  his  property,  was  civilly  dead.     I 
deny  the  lien  or  preference  here,  by  virtue  of 
that  statutory  assignment ;   but  freely  admit 
268*]  the  right  of  those  assignees  to  *sue 
here,  by  virtue  of  the  commission,  or  authori- 
zation in  England  (requiring  them,  perhaps,  to 
use  the  name  of  the  bankrupt) ;  and  we  would 
not  allow  the  bankrupt  to  release  the  debt,  or 
to  thwart  or  defeat  the  suit  of  the  assignees. 
My  opinion,  therefore,  is,  that  the  assignment 
made  personally  by  Mullett,  after  the  commis- 
sion of  bankruptcy,  was  a  mere  nullity.     The 
law  of  his  domicil  had  deprived  him  of  all 
power  and  control  over  his  property,  and  had 
appointed  administrators  in   his  stead.      To 
test  this  position,  suppose,  instead  of  an  as- 
signment made  personally  by  him  to  the  as- 
signees under  the  commission,  as  in  this  case, 
Mullett  had  made  a  similar  assignment  to  any 
other  person  ;  I  cannot  entertain  a  doubt  that 
in  such  case  we    should    respect   and   allow 
the  title  of  the  statute-assignees,  so  far  as  to 
permit  them  to  sue  for  and  recover  the  chose 
in   action  here,    in    opposition  to  any  other 
assignee  whom  the  bankrupt  might  appoint. 
My  opinion  on  this  point,  therefore,  is  that 
the  assignment  personally  made  by  M.,  after 
the  commission  of  bankruptcy,  added  nothing 
to  the  title  of  the  assignees;  because  he  was,  by 
virtue  of  the  Bankrupt  Laws,  rendered  inca- 
pable of  making  any  transfer  of  his  property. 

3.  But  on  the  last  point  in  this  case  I  fully 
concur  with  His  Honor,  the  Chancellor,  that 
the  payment  of  the  debt  in  England,  by  the 
agents  of  the  defendants,  being  compulsory, 
and  by  the  judgment  of  a  court  of  competent 
jurisdiction,  is  a  bar  to  this  action  for  the 
same  debt ;   assuming,  as  I  do,  that  the  pay- 
ment was  bona  fide,  and  that  the  funds  were 
not  transferred  to  England,  for  the  purpose  of 
evading  payment  here.     Of  such  collusion  the 
case  presents  no  shadow  of  proof.     (Chevalier 
v.  Lynch,  Doug.,  170;    Allen  v.  Dundas,  3  T. 
R.,   139;    M ' Daniel  v.   Hughes,  3  East,   367; 
Embree  v.  Hanna,  5  Johns.,  101.) 

This  last  point  being  decisive  of  the  whole 
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case,  my  conclusion  accordingly  is,  that  the 
defendants  are  entitled  to  judgment. 

SPENCER,  Ch.  J. ,  YATES  and  WOODWORTH, 
JJ.,  concurred  in  opinion  that  judgment 
ought  to  be  entered  for  the  defendants,  on  the 
ground  that  the  compulsory  payment  in  Eng- 
land *was  a  good  defense  in  this  ac-  [*2(>9 
tion  ;  but  they  declined  expressing  any  opin- 
ion on  the  other  points  in  the  case. 

Judgment  for  the  defendants. 

Cited  in— 3  Wend.,  562 ;  23  Wend.,  95 ;  1  Paige,  237:  5 
N.  Y.,  341 ;  24  N.  Y.,  163  ;  25  N.  Y.,  583  ;  45  N.  Y..  91 :  61 
N.  Y..  529  ;  63  N.  Y.,  502  ;  1  Hun,  649  ;  8  Hun,  382 :  21 
Hun,  175;  2  Barb.,  605 ;  12  Barb.,  636 ;  34  Barb.,  67,  464: 
a5  Barb.,  664 ;  40  Barb.,  485 :  41  Barb.,  474 ;  4  T.  &  C., 
173 ;  21  How.  Pr..,  249  ;  13  Abb.  Pr..  152  ;  5  Abb.  N.  C., 
135;  4  Bos.,  463;  1  Sheld.,  401;  3  E.  D.  S.,  118;  Tuck.,  134; 
3  McLean,  32,  33 ;  2  Wood  &  M.,  465. 


IN  THE  MATTER  OF  THE  PETITION  OF  THE 
MAYOR.  ALDERMEN  AND  COMMON- 
ALTY OP  THE  CITY  OF  NEW  YORK, 
for  Enlarging.  Extending  and  Improving 
BEEKMAN  STREET,  IN  SAID  CITY. 

Act  to  Consolidate  Laws  Relating  to  New  York — 
Powers  of  Court  under — Application  of  Cor- 
poration for  Appointment  of  Commissioners  of 
Estimate  and  Assessment — Discontinuance. 

The  powers  of  this  court,under  the  "Act  to  Reduce 
Several  Laws,  Relating  Particularly  to  the  City  of 
N.  Y,,  into  One  Act,"  passed  Apr.  9. 1813  (sess.  36,  ch. 
86 ;  2  N.  R.  L.,  342-408),  are  strictly  confined  to  the 
authority  delegated  by  the  Act ;  and  do  not  come 
within  the  general  powers  and  jurisdiction  of  the 
court;  and  in  the  exercise  of  the  powers  so  given  by 
that  Statute,  the  judges  act,  collectively,  as  com- 
missioners, rather  than  as  a  court. 

Where,  on  petition  of  the  Corporation  of  N.  Y., 
Commissioners  of  Estimate  and  Assessment  were 
appointed  by  the  court,  in  May,  1816,  pursuant  to  the 
Act,  who  made  a  report,  in  Jan.  Term,  1819,  which 
was  rejected,  and  new  Commissioners  of  Estimate, 
&c.,  appointed,  who  took  the  oath  prescribed,  and 
who  were  nearly  ready  to  report,  when  the  Corpora- 
tion petitioned  for  leave  to  discontinue  the  proceed- 
ings, and  to  withdraw  their  first  petition,  and  for 
the  appointment  of  other  Commissioners  of  Esti- 
mate and  Assessment,  for  extending  and  widening 
the  same  street,  on  a  different  plan  from  that  con- 
tained in  their  first  petition,  the  application  for  leave 
to  discontinue,  &c.,  was  refused. 

Citations— 2  N.  R.  L.,  408,  sec.  177,178;  18  Johns., 
506. 

MR.  EDWARDS,  in  behalf  of  the  Corpora- 
tion of  N.  Y.,  at  a  former  term  presented 
a  petition,  stating  that  the  Corporation,  being 
desirous  of  extending,  enlarging  and  improv- 
ing Beekman  Street,  in  said  City,  did,  in  the 
Term  of  May,  1816,  present  their  petition  to 
the  court,  for  the  appointment  of  Commis- 
sioners of  Estimate  and  Assessment,  for  that 
purpose,  pursuant  to  the  "Act  to  Reduce 
Several  Laws,  Relating  Particularly  to  the 
City  of  N.  Y.,  into  One  Act,"  passed  Apr.  9, 
1813  (sess.  36,  ch.  86,  sec.  177,  178;  2  N.  R.  L., 
408) ;  and  this  court,  accordingly,  appointed 
three  Commissioners,  who  took  the  oath  re- 
quired by  the  Act,  and  who  made  a  report, 
pursuant  to  the  Act,  in  Jan.  Term,  1819  ;  and 
the  court,  after  hearing  the  matters  alleged 
against  the  report,  refused  to  confirm  it,  and 
referred  the  matter  to  three  new  Commis- 
sioners, appointed  by  the  court;  and  that  these 
new  Commissoners  had  not  yet  made  their 
report. 
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That  since  Jan.  Term,  1820,  the  Corporation 
.had  acquired  title  to  a  square  of  ground  be- 
27O*]  tween  Front  Street  *and  South  Street, 
and  between  Fulton  Street  and  Crane  Wharf, 
•on  which  they  had  erected,  at  very  great 
expense,  an  extensive  public  market ;  that  it 
would  add  very  materially  to  the  accommoda- 
tion of  that  market,  to  have  a  broad  street  laid 
•out  on  the  northerly  side  of  it ;  that  the  exten- 
sion of  Beekman  Street,  in  the  manner  con- 
templated in  their  first  petition,  had  given 
much  dissatisfaction  to  owners  of  property 
fronting  on  that  street ;  as  the  street,  by  that 
plan,  would  be  made  crooked,  and  a  great 
part  of  it  would  be  shut  out  from  a  prospect 
of  the  water;  that  the  petitioners  had  now  fixed 
on  a  line  for  the  opening  and  extending  of  that 
street,  which  would,  in  a  great  measure, 
obviate  this  objection,  and  at  the  same  time, 
-add  very  materially  to  the  accommodation  of 
the  new  market,  &c. 

The  petitioners,  therefore,  prayed  that,  the 
proceedings  under  their  former  petition  should 
•cease  and  be  discontinued,  and  that  they  might 
withdraw  it  from  the  files  of  the  court,  and 
that  the  rules  entered  thereon  be  vacated  ;  and 
further,  that  the  court  would  appoint  three 
new  Commissioners  of  Estimate  and  Assess- 
ment, in  order  to  carry  into  effect  the  plan 
proposed,  in  their  present  petition,  for  extend- 
ing, enlarging  and  improving  the  said  street. 

The  petition  was  supported  by  Messrs.  Ed- 
wards and  D.  B.  Ogden  for  the  Corporation  ; 
and  opposed  by  Messrs.  8.  Jones,  Jr.,  W.  W. 
Van  Ness  and  TUlotson,  in  behalf  of  'different 
owners  of  property  fronting  on  the  street,  or 
whose  interest  would  be  affected  by  the  plan 
of  improvement  stated  in  the  petition. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

Application  is  now  made,  by  the  Corporation 
of  N.  Y.,  to  discontinue  the  proceedings  here- 
tofore had,  to  withdraw  the  former  petition 
from  the  files  of  the  court,  and  for  a  rule  to  be 
entered  for  the  appointment  of  new  Commis- 
sioners to  extend  Beekman  Street,  in  a  man- 
ner different  from  that  stated  in  their  former 
application.  The  reasons  urged  in  the  petition 
are,  that  the  extension  of  Beekman  Street, 
according  to  the  first  plan,  has  given  dissatis- 
faction to  the  owners  of  property  fronting 
271*]  upon  it,  as  thereby  the  street  *would  be 
made  crooked,  and  the  greater  part  of  it  would 
be  shut  out  from  a  prospect  of  the  water  ;  that 
the  new  lines  will,  in  a  great  measure,  obviate 
this  objection,  and  will  materially  add  to  the 
accommodation  of  the  market ;  and  that  the 
additional  expense  will  be  by  no  means  com- 
mensurate with  the  objects  to  be  attained  by  it. 

The  present  application  has  been  opposed  by 
persons  owning  land  fronting  on  the  street,  as 
first  proposed  to  be  laid  "out,  and  by  others, 
proprietors  of  lots  in  the  vicinity,  upon  two 
.grounds;  first,  that  the  court  has  no  power  to 
order  a  discontinuance  of  the  proceedings  in- 
stituted and  going  on,  under  the  facts  of  the 
«ase;  and  second,  admitting  that  the  court  have 
the  power,  it  ought  not  to  be  exercised. 

In  May  Term,  1816,  the  Corporation  applied 
to  us,  by  petition,  to  appoint  Commissioners  of 
Estimate  and  Assessment,  under  the  Act  "  to 
Reduce  Certain  Laws,  Relating  Particularly  to 
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the  City  of  N:  Y.,  into  One  Act.  "  (2  N.  R. 
L..  408,  sees.  177,  178.)  Commissioners  were 
accordingly  appointed,  who  reported  in  Jan. 
Term,  1819.  That  report  was  set  aside,  and 
new  Commissioners  were  finally  appointed, 
who  have  taken  the  oath  prescribed,  and  have 
so  far  completed  their  duties,  as  to  be  ready,  or 
nearly  so,  to  make  their  report. 

The  powers  possessed  by  this  court,  in  ap- 
pointing Commissioners,  in  reviewing  their 
report,  in  referring  it  back  to  the  same  Commis- 
sioners, or  substituting  new  ones,  and  in  finally 
confirmating  their  report,  are  derived  wholly 
from  the  Statute.  None  of  these  powers  exist 
independently  of  the  legislative  delegation  of 
authority  ;  and  they  are  not  incident  to  our 
judicial  duties.  It  might  be  a  question  how 
far  the  Legislature  can  impose  such  duties  on 
the  judges  ;  but  is  does  not  admit  of  a  doubt, 
that,  if  we  do  consent  to  act,  we  act  under  a 
limited  and  circumscribed  authority  ;  and  our 
only  power  to  act  being  derived  from  the  Stat- 
ute, we  possess  no  powers  but  such  as  are 
expressly  given  ;  and  those  powers  must  be 
exercised  in  the  manner  designated  by  the  Act. 
It  is  true  we  act  collectivelly,  and  in  term 
time,  and  a  majority  present  control  the  pro- 
ceedings; but  we  act  as  Commissioners,  and  in 
the  same  way  and  manner  as  we  used,  individ- 
ually, to  do,  under  the  *Insolvent  Act.  [*272 
The  Statute  is  our  guide;  and  we  must  proceed 
by  the  rules,  and  in  the  manner  it  prescribes. 
The  general  powers  and  jurisdiction  of  this 
court,  as  regards  the  application  now  before 
us,  cannot  be  brought  into  exercise.  They  do 
not  apply  to  such  a  subject ;  and  we  are  of 
opinion  that  we  went  to  the  full  extent  of  our 
power  in  the  case  of  Dover  Street,  18  Johns., 
506.  But  that  case  is  very  distinguishable 
from  the  present.  We  considered  the  proceed- 
ings, in  that  case,  in  the  same  state  as  if  no 
Commissioners  had  been  appointed,  and  gave 
leave  to  discontinue.  It  will  be  observed  that 
the  Statute  gives  to  the  Corporation  the  exclu- 
sive right  of  applying  for  the  appointment  of 
Commissioners;  and  if  they  decline  making  the 
application,  the  court  may  well  consider  the 
proceeding  terminated.  In  the  present  case, 
the  Commissioners  have  assumed  the  trust, 
and  have  nearly  completed  it. 

Did  we  possess  the  power  to  grant  the  appli- 
cation, which  we  think  we  do  not,  we  are  of 
opinion  that,  under  the  circumstances  of  this 
case,  it  ought  not  to  be  exercised.  The  appli- 
cation is  for  leave  to  discontinue  the  former 
proceedings  ;  and  if  that  be  granted,  then  for 
the  appointment  of  Commissioners  of  Esti- 
mate and  Assessment,  upon  a  new  and  differ- 
ent plan,  varying  the  former  lines  and  widen- 
ing the  street  in  front  of  Fulton  Market,  from 
sixty-two  feet,  the  present  width,  to  eighty- 
seven  feet.  The  motives  for  this  alteration 
have  been  already  stated.  The  great  object  is 
the  accommodation  of  Fulton  Market.  This 
market,  from  its  spaciousness  and  the  great 
expense  attending  its  erection,  was  undoubt- 
edly intended  as  the  resort  of  a  great  propor- 
tion of  the  City.  The  widening  the  street  is 
not,  therefore,  to  accommodate  merely  those 
residing  in  that  vicinity,  but  the  citizens  at 
large.  In  this  view,  it  would  be  unjust  to 
subject  the  owners  of  lots  in  that  particular 
district,  to  the  increased  expense  of  between 
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forty  and  fifty  thousand  dollars,  for  the  ac- 
commodation of  the  City  generally.  It  has 
been  said  that  the  Commissioners  have  a  dis- 
cretion to  impose  this  additional  burden  on 
the  owners  of  lots  throughout  the  City.  They 
have  so,  but  they  have  the  power,  also,  of 
imposing  it  on  those  in  the  immediate  vicinity, 
and  this  has  been  the  usual  course.  At  all 
273*]  events,  the  burden  must  *be  thrown 
on  the  owners  of  lots,  when  the  benefits  to  be 
derived  from  the  proposed  widening  of  the 
street,  are  common  to  all  who  resort  to  the 
market,  whether  owners  of  lots  or  not.  Jus- 
tice, then,  requires,  that  for  a  common  benefit 
the  whole  City  should  contribute;  and  this  can 
be  done  in  no  other  way  than  by  a  purchase, 
from  the  common  funds  of  the  City,  of  the 
land  required  for  the  improvement. 

But  there  is  another  and  very  weighty  objec- 
tion. The  plan  first  proposed  by  the  Corpora- 
tion, and  decided  upon  as  early  as  in  1816>  has 
been  promulgated,  and  repeatedly  sanctioned 
by  them  ;  and  it  appears  that,  upon  the  faith 
of  the  stability  of  that  plan,  several  persons 
have  made  purchases  of  lots,  which  will  be 
materially  depreciated  in  value  if  the  new 
plan  should  be  adopted  and  the  old  one  super- 
seded. We  cannot  consent,  without  strong 
and  cogent  reasons,  which,  it  appears  to  us, 
do  not  exist,  that  the  plighted  faith  of  the  Cor- 
poration should  be  violated,  to  the  injury  of 
those  who,  confiding  in  the  stability  of  a  plan 
which  had  been  deliberately  adopted  and  re- 
peatedly sanctioned,  have  acted  in  reference 
to  it,  in  making  purchases  at  enhanced  prices, 
and  who  must  be  severe  sufferers,  if  the  pro- 
ceedings be  now  superseded.  We  assume  no 
control  over  the  Corporation,  upon  any  sub- 
ject within  their  legitimate  discretion.  They 
have  the  primary  and  exclusive  right  to  decide 
upon  alterations  in  the  streets,  as  they  see  fit ; 
but  having  decided,  and  this,  court  having 
acted  on  that  decisions,  by  appointing  Com- 
missioners, who  have  entered  upon  their 
duties,  it  is  not  competent  to  the  Corporation 
to  resume  the  subject,  and  vacate  their  act. 

We  deny  the  application  to  supersede  the 
proceedings  heretofore  instituted,  and  as  a 
necessary  consequence,  the  application  to  ap- 
point new  Commissioners. 

Motion  denied. 
Cited  in-20  Hun,  230;  24  Cal.,  454;  71  Ind.,  21. 
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*BOYCE  ET  AL. 

V. 

THOMPSON  ET  AL. 


Practice — Titles  of  Several  Causes  in  one  Affida- 
vit— Clerk's  Fees. 

Where  the  titles  of  several  causes,  in  which  the 
names  are  different,  are  included  in  the  same  affida- 
vit, or  notice,  the  clerk,  on  entering:  the  defaults,  is 
entitled  to  his  fees  in  each  cause. 

Citation— 18  Johns.,  310. 

"YTOTICE  of  the  rule  to  plead,  in  this  and 
11  five  other  causes,  in  which  the  names  of 
the  parties  were  different,  directed  to  each  of 
the  defendants  respectively,  and  an  affidavit 
of  the  service  entitled  in  all  the  causes,  was 
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filed,  and  a  default  thereupon  entered  in  each 
cause  by  the  clerk.  A  question  arose,  which 
was  submitted  to  the  court,  whether  the  clerk 
was  entitled  to  charge  fees  for  six  affidavits,  or 
for  one  only. 

Per  Curiam.  The  clerk  is  entitled  to  charge 
for  reading  and  filing  an  affidavit  in  each 
cause.  The  parties  here  are  different.  In 
Jackson  v.  Keller  all  the  causes  were  at  the 
suit  of  the  same  lessor  of  the  plaintiff.  Be- 
sides, the  clerk,  in  this  case,  must  enter  a 
default,  founded  on  an  affidavit,  in  each 
cause. 

Cited  in-3  Cow.,  385 ;  2  Wend.,  211 ;  11  Wend.,  173  ; 
6  How.  Pr.,  104. 


KING  «.  BURR. 

Practice — Attorney   as  Party — No  Privilege  as 
to   Venue. 

An  attorney,  or  counsel  of  the  court,  who  is  a 
party  in  a  suit,  has  no  privilege  in  regard  to  the 
venue. 

fPHE  defendant,  in  this  cause,  moved  to- 
-L  change  the  venue  from  the  County  of  Dutch- 
ess  to  the  City  of  N.  Y. .  on  the  ground  that  he 
had  material  witnesses  residing  in  the  latter 
place  ;  and  also,  because,  being  an  attorney 
and  counselor  of  the  court,  and  living  in  the 
City  of  N.  Y.,  he  was  privileged  to  have  the 
venue  where  he  resided,  and  where  the  court 
was  held  ;  and  such,  he  said,  was  the  English 
practice. 
Mr.  Oakley,  contra. 

Per  Curiam.  We  do  not  recognize  any  such 
privilege  of  attorneys  or  counselors  of  thi* 
court ;  but  shall  direct  the  venue  to  be  changed 
or  not,  as  it  may  be  most  convenient  to  the 
parties.  The  defendant,  in  this  case,  swears 
that  *he  has  material  witnesses  residing  [*275 
in  the  City  of  N.  Y. ;  and  the  plaintiff's  attor- 
ney swears,  also,  to  witnesses  on  his  part  ;  but 
the  plaintiff  himself  has  made  no  affidavit. 
We  grant  the  motion,  on  the  ground  of  the 
defendant's  affidavit,  as  to  material  witnesses 
for  him  in  N.  Y. 

Motion  granted. 


VAN  BUSKIRK  v.  BURR. 

Practice — Service  of  Case — Demurrer. 

It  seems  that  the  rule  as  to  the  service  of  a  copy 
of  a  case,  at,  or  bef  ore  the  time  of  giving1  notice  of 
argument,  does  not  apply  to  demurrer  books. 

MR.  E.WILLIAMS,  for  the  plaintiff ,  moved 
for  leave  to  strike  this  cause  from  the 
calendar  of  enumerated  motions,  on  the  ground 
that  no  copy  of  the  demurrer  book  had  been 
delivered  to  the  plaintiff's  attorney.  He  cited 
Peck  v.  Peck,  14  Johns.,  219;  Delamater  v. 
Smith,  16  Johns.,  2;  1  Dunlap's  Pr.,  328;  3 
Johns.,  426,  n. 

Mr.  Burr,  contra,  said  the  cases  cited  did 

not  relate  to  demurrer  books ;  and  according 

to  the  English  practice,   copies  of  demurrer 

books  were  not  required  to  be  delivered  to  the 
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opposite  side  before  argument.     (1  Tidd  Pr., 
460.) 

Per  Curiam.  The  rule  of  practice  laid  down 
in  the  cases  cited  by  the  plaintiff's  counsel, 
related  only  to  cases  after  verdict.  There  is 
no  decision  or  rule  that  requires  copies  of  the 
demurrer  books  to  be  delivered  to  the  opposite 
party  on  giving  notice  of  the  argument. 

Motion  dented. 
Cited  in-  2  Wend.,  244. 


276*]  *OSTRANDER».  KNEELAND. 

Practice — Dower — When   View  Granted. 

In  dower  untie  nihil  habet,  it  is  not  a  matter  of 
course  to  grant  a  view  to  the  tenant ;  but  he  must 
show  sufficient  cause,  by  affidavit,  to  enable  the 
court  to  judge  of  its  necessity. 

WRIT  of  dower  unde  nihil  habet.     At  the 
last    term,    after    the  demandant  had 
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counted,  the  tenant  prayed  for  an  imparlance 
to  this  term,  which  was  granted. 

Mr.  Kellogg,  for  the  tenant,  now  demanded 
a  view. 

Mr.  Tiffany,  contra,  objected  that  granting 
a  view  was  not  a  matter  of  course.  The 
Statute  (sess.  10,  ch.  50,  sec.  21 ;  1  N.  R.  L., 
79,  86)  expressly  declares  that  "a  view  shall 
not  be  granted  to  the  tenant,  but  in  case  where 
a  view  of  the  land  is  necessary."  At  common 
law,  there  was  no  view  in  dower  unde  nihil 
habet.  (Com.  Dig.,  tit.  View,  B  ;  2  Inst.,  481  ; 
2  Lev.,  117.) 

Per  Curiam.  The  Statute  is  positive,  that 
a  view  is  not  to  be  granted  unless  it  be  neces- 
sary. Sufficient  cause  must  be  shown,  by  affi- 
davit, to  satisfy  the  court  of  the  necessity  of 
granting  a  view.  The  motion  must  be  denied. 

Motion  denied. 


Cited  in— 4  Cow.,  397. 
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CASES  AKGUED  AND  DETEKMINED 


IN   THE 


SUPREME  COURT  OF  JUDICATURE 


STATE  OF  NEW  YORK, 


OCTOBER  TERM,  1822,  IN  THE  FORTY-SEVENTH  YEAR  OF  OUR  INDEPENDENCE. 


MEMORANDUM. — During  the  last  vacation 
(September  19th)  Mr.  Justice  YATES  resigned 
his  office  of  a  Judge  of  this  Court. 


OOTHOUT  v.  THOMPSON. 

Action  for  Deceit — Plea  of  Statute  of  Limitations 
— Admission  of  Fraud  no  Bar  to  Statute. 

To  an  action  on  the  case  for  a  deceit,  the  defend- 
ant pleaded  not  guilty  within  six  years,  on  which 
issue  was  joined.  Held  that  proof  of  an  acknowl- 
edgment of  the  fraud,  within  six  years,  did  not  sup- 
port the  issue,  or  take  the  case  out  of  the  operation 
of  the  Statute  of  Limitations. 

Citations— 20  Johns.,  33 ;  1  Barn.  &  A.,  92. 

THIS  was  an  action  on  the  case,  brought  to 
recover  damages  for  a  deceit  in  the  sale  of 
a  negro  wench.  The  defendant  pleaded  :  1. 
Not  guilty.  2.  Not  guilty  within  six  years 
next  before  exhibiting  the  plaintiff's  bill.  The 
plaintiff's  writ  was  tested  Oct.  23,  Ib20.  The 
cause  was  tried  at  the  Otsego  Circuit,  Sept. 
23,  1821,  before  Mr.  Justice  Wood  worth.  It  ap- 
peared from  the  evidence  at  the  trial  that  the 
defendant,  at  the  time  of  sale,  which  was  Oct. 
4,  1814.  recommended  the  weuch  as  good  and 
sound,  and  did  not  mention  that  she  had  any 
defect  or  disease ;  and  that  the  plaintiff  paid 
to  him  the  price  of  $140.  It  was  proved  that 
the  wench  was,  at  the  time,  subject  to  leth- 
argic fits,  and  was  of  no  value. 

A  witness  testified  that  in  1815  he  heard  a 
conversation  between  the  plaintiff  and  defend- 
ant, in  which  the  plaintiff  charged  the  defend- 
ant with  cheating  him  in  the  sale  of  the  wench, 
and  the  defendant  did  not  deny  it ;  but  said 
that  he  was  willing  to  do  what  was  right. 

The  judge  directed  the  jury  to  pass  upon 
the  question  of  fraud  only,  reserving  the 
question  as  to  the  Statute  of  Limitations  for 
278*J  *the  consideration  of  the  court.  The 
jury  found  a  verdict  for  the  plaintiff  for 
$162.72. 

Mr.  Seely  for  the  plaintiff. 

Mr.  L.  Beardzley  for  the  defendant. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

This  is  an  action  for  fraud  in  the  sale  of  a 
negro  wench,  in  fraudulently  representing  her 
health  and  capacity  for  work.  The  ipleas 
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were  not  guilty,  and  not  guilty  within  six 
years.  The  jury  found  a  verdict  for  the 
plaintiff,  on  the  question  of  fraud.  The  judge 
reserved  the  question  on  the  operation  of  the 
Statute  of  Limitations,  for  the  consideration 
of  the  court.  Neither  the  judge,  at  the  time, 
nor  the  parties,  could  then  have  considered 
the  facts  on  that  point  as  doubtful,  and  as  nec- 
essary to  be  passed  on  by  the  jury. 

James  O.  Morse,  a  witness,  testified  that  he 
drew  the  note  given  by  the  plaintiff  to  the  de- 
fendant, on  the  sale  of  the  wench.  It  is  dated 
on  the  4th  day  of  October,  1814,  which  he  be- 
lieved to  be  the  true  date  ;  and  he  thought  the 
sale  took  place  on  the  day  the  note  was  exe- 
cuted. He  also  drew  a  bill  of  sale  between  the 
parties  ;  and  this  being  in  the  plaintiff 's  pos- 
session, and  not  produced,  to  rectify  any  sup- 
posed mistake  in  the  date  of  the  note,  we  must 
conclude  that  the  sale  was  on  the  day  the  note 
bears  date.  The  writ,  in  this  case,  was  tested 
the  23d  day  of  October,  1820  ;  so  that  there 
were  more  than  six  years  between  the  sale  and 
the  commencement  of  the  suit. 

In  1815,  it  appears  that  the  plaintiff  charged 
the  defendant  with  cheating  him  in  the  sale  of 
the  wench  ;  the  defendant  did  not  deny  it,  but 
said  he  was  willing  to  do  what  was  right.  The 
plaintiff 's  counsel  contend  that  from  the  evi- 
dence it  also  appears  that  the  plaintiff  did  not 
discover  the  fraud  until  within  six  years  prior 
to  the  bringing  the  suit.  As  to  this  last  point, 
it  is  disposed  of,  at  once,  by  the  case  of  Troup 
v.  The  Ex'rs  of  Smith,  decided  in  May  Term. 
Ante,  p.  33. 

The  question  then  is,  whether,  if  we  consider 
the  defendant  as  admitting  the  fraud,  within 
six  years,  and  declaring  *he  was  will-  [*279 
ing  to  do  what  was  right,  such  admission  and 
declaration  can  take  the  case  out  of  the  opera- 
tion of  the  Statute. 

The  plea  was  that  the  defendant  was  not 
guilty  within  six  years  ;  the  replication  is  that 
he  was  guilty  within  six  years  next  before  the 
commencement  of  the  suit.  Now,  it  is  incon- 
ceivable how  an  admission  of  the  fraud  within 
six  years  can  render  the  party  guilty  of  com- 
mitting it  anew.  It  was  consummated  when 
the  sale  took  place,  and  any  subsequent  con- 
fession relates  back  to  that  period.  The  con- 
fession of  the  fact  does  not  prove  a  new  fraud, 
but  the  first  and  original  one.  The  plaintiff, 
in  his  replication,  has  undertaken  to  prove  that 
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the  defendant  was  guilty  within  six  years. 
Proving  that  he  had  acknowledged  the  fact 
within  six  years  is  no  proof  that  the  Act  was 
done  within  six  years  ;  and  it  does  not  support 
the  issue.  A  case  of  this  kind  does  not  stand 
upon  the  same  principle  as  the  acknowledg- 
ment of  a  debt  within  six  years.  There,  the 
acknowledgment  is  evidence  of  a  new  promise; 
here,  it  is  not  evidence  of  a  new  trespass,  and 
therefore  there  is  no  analogy  between  the  two 
cases.  This  view  of  the  case  satisfies  me  that, 
without  inverting  all  the  rules  of  logic  (and 
special  pleading  has  been  aptly  compared  to 
logic),  it  is  impossible  to  say  that  a  confession 
of  a  tort  is  a  re-perpetration  of  it ;  and  unless 
it  is,  the  fact  asserted  in  the  replication,  that 
the  tort  was  committed  within  six  years,  is  not 
made  out  by  a  confession  that  the  tort  was 
committed  more  than  six  years  before.  But 
the  absence  of  all  authority,  either  from  ad- 
judged cases,  or  precedents  of  pleading,  that 
an  acknowledgment  of  a  tort,  within  six  years, 
will  take  the  case  out  of  the  operation  of  the 
Statute,  would  seem  to  be  decisive  that  no  such 
principle  exists,  or  has  ever  been  recognized. 
The  contrary  doctrine,  however,  has  been  de- 
cided. In  Hurst  v.  Parker,  1  Barn  &  Aid. ,  92, 
decided  in  the  Court  of  K.  B.  in  1817,  in  tres- 
pass for  breaking  and  entering  coal  mines,  and 
taking  away  coals,  there  was  a  plea  of  the 
Statute  of  Limitations,  and  replication  thereto, 
in  the  affirmative.  At  the  trial,  no  evidence 
was  given  to  show  that  the  trespass  was  actually 
committed  within  six  years  ;  it  was  held  that 
evidence  of  a  promise  of  compensation,  by  the 
28O*]  defendant,  *beforethe  commencement 
of  the  action,  and  when  he  was  threatened  with 
an  action  for  taking  away  coal,  was  not  suffi- 
cient to  support  this  issue,  by  which  the  plaint- 
iff was  bound  to  prove  the  affirmative,  that 
he  had  a  good  cause  of  action  within  six  years 
before  the  commencement  of  the  suit.  It  will 
be  observed  that  in  the  case  cited  the  promise 
to  make  compensation  was  an  admission  of  the 
fact  charged.  I  do  not  cite  this  case  as  author- 
ity, but  merely  to  show  in  what  light  the  point 
before  us  has  been  regarded  by  learned  and 
eminent  judges. 

Judgment  for  the  defendant. 
Cited  in-9  Hun,  146  ;  4  Bob.,  227. 


BREESE  t>.  WILLIAMS  AND  BOIES. 

Justice  Court — Act  to  Extend  Jurisdiction — No 
Appeal  from  Judgment,  on  Issue  at  Law. 

No  appeal  lies  from  the  judgment  of  a  justice's 
court  on  a  demurrer,  or  an  issue  at  law,  to  a  court 
of  C.  P.,  under  the  Act  to  Extend  the  Jurisdiction 
of  Justices  of  the  Peace  (sess-  41,  ch.  94). 

Where  there  is  an  appeal  from  a  justice's  court, 
after  a  trial,  on  an  issue  of  fact,  there  should  be  a 
new  trial  by  jury,  upon  the  testimony  of  the  same 
witnesses,  of  such  issue,  taken  on  proper  pleadings 
in  the  Court  of  C.  P. 

The  practice  of  the  Court  of  C.  P.  of  Wash.  Co.,  of 
proceeding  by  a  general  assignment  of  errors  and 
joinder,  is  incorrect  and  improper. 

Citation— Act,  sess.  41,  ch.  94,  sec.  21. 

IN  ERROR  to  the  Court  of  C.  P.  of  Wash- 
ington   Co.      Williams    and    Boies    sued 
Breese,  in  a  justice's  court,  on  a  promissory 
note,  dated  Dec.  13,  1817,  for  $26,  with  inter- 
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est.  Breese  admitted  that  he  gave  the  note, 
and  pleaded  in  bar  a  discharge  under  the  In- 
solvent Act,  and  produced  his  discharge,  dated 
Apr.  28,  1818,  signed  by  William  Robards, 
first  judge  of  the  court  of  C.  P.  of  Wash.  Co. 
The  plaintiffs  demurred  to  the  plea ;  and  the 
justice,  considering  the  discharge  invalid,  gave 
judgment  for  the  plaintfffs  for  $28.78.  The 
defendant  appealed,  under  the  Act  passed  Apr. 
10th,  1818  (sess.  41,  ch.  94),  to  the  Court  of  C. 
P.  of  Wash.  Co.  On  the  return  of  the  pro- 
ceedings, there  was,  according  to  the  practice 
of  that  court,  a  general  assignment,  of  errors, 
and  a  joinder  of  in  nullo  est  erratum  ;  and  on 
this  issue  the  Court  of  C.  P.  affirmed  the  judg- 
ment of  the  justice's  court  ;  and  on  the  judg- 
ment of  the  C.  P.  of  Wash.  Co.,  a  writ  of 
error  was  brought,  returnable  to  this  court. 

*On  the  return  to  the  writ  of  error,  [*281 
the  case  was  submitted  without  argument. 

Per  Curiam.  The  recovery  before  the  justice 
was  for  more  than  $25,  besides  costs ;  but  it 
was  upon  an  issue  in  law,  without  any  issue  in 
fact.  The  17th  section  of  "  the  Act  to  Extend 
the  Jurisdiction  of  Justices  of  the  Peace" 

fives  a  right  of  appeal  where  a  judgment  shall 
e  "  rendered,  either  upon  verdict  or  without 
a  jury  trial,  above  the  sum  of  twenty-five  dol- 
lars." (Sess.  41,  ch.  94.)  According  to  the 
scope  and  provisions  of  the  whole  Act,  it  is 
clear  that  the  right  of  appeal  applies  only  to 
judgments  on  issues  in  fact.  The  Statute  con- 
templates and  provides  for  a  new  trial  upon 
the  testimony  of  the  same  witnesses  only  ;  and 
requires,  contrary  to  the  practice  of  the  Wash. 
C.  P.,  that  such  issues  in  fact  shall  be  tried  by 
a  jury,  upon  a  proper  issue  framed,  by  plead- 
ing in  the  Court  of  C.  P. 

By  the  21st  section  of  the  same  Act,  the 
remedy,  by  certtorari,  is  given  in  all  cases, 
' '  where  an  appeal  is  not  provided  for  "  by 
that  Act. 

This  was  a  case  for  certiorari  (if  the  justice's 
judgment  was  erroneous) ;  and  it  follows  that 
the  Court  of  C.  P.  had  no  jurisdiction  of  the 
cause.  The  proceedings  were  coram  non  judice; 
and  it  is  of  no  consequence,  that  the  present 
plaintiff  in  error  made  the  appeal  to  the  C.  P. ; 
because  consent  cannot  confer  jurisdiction. 
The  judgment  of  the  C.  P.  is  a  nullity  ;  and 
the  justice's  judgment  remains  in  full  force. 
The  writ  of  error  must  be  quashed. 

Writ  of  error  quashed. 
Cited  in— 5  Cow.,  659. 


*ADAMS  AND  BARNUM,  Overseers  of  [*282 
the  Poor  of  the  Town  of  BANGOR, 

OAKS. 

Act  for  Relief  of  Poor — Judgment  in  Justice's 
Court  against  Overseer  by  Default — No  Appeal 
— Derivative  Settlement  of  Infant. 

Where  an  Overseer  of  the  Poor,  who  had  been 
summoned  by  two  justices  to  appear  and  answer  to 
a  complaint  against  him  for  not  taking  care  of  a 
sick  and  lame  pauper,  upon  request  and  notice,  &c., 
according  to  the  16th  section  of  the  Act  for  the 
Relief  and  Settlement  of  the  Poor  (1  N.  R.  L.,  279, 
284,  sess.  36,  ch.  78),  neglected  to  appear,  or  to  show 
cause,  <fec.,  and  the  justices  thereupon  issued  a  dis- 
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tress  warrant,  to  levy  the  amount  of  the  expense  of 
relieving  and  supporting:  the  pauper,  on  the  goods 
and  chattels  of  such  Overseer ;  and  which  was,  ac- 
cordingly, executed.  Held  that  he  had  no  right  of 
appeal  to  the  General  Sessions  of  the  Peace :  such  a 
judgment,  by  default,  being  equivalent  to  a  judg- 
ment by  confession. 

Where  a  father  gains  a  settlement  in  a  town,  by 
the  payment  of  taxes  for  two  years,  his  infant 
child,  though  not  residing  with  him,  or  under  his 
immediate  charge  or  control,  has  a  derivative  set- 
tlement in  the  same  town  with  his  father. 

Citation— 1  N.  R,  L.,  279,  284,  285,  sees.  16, 17. 

IN  ERROR,  on  certiorari  to  the  General  Ses- 
sions of  the  Peace  of  Franklin  Co. 
It  appeared  from  the  return,  that  May  11, 
1821,  a  warrant  was  issued  by  two  justices  of 
the  peace,  of  Franklin  Co.,  reciting,  that  one 
Cyrus  Potter,  a  pauper,  Mar.  19,  then  last 
past,  was  taken  sick  and  lame,  in  the  town  of 
Bangor,  so  that  he  could  not  be  removed  ;  that 
in  consequence  thereof,  the  town  of  Bangor 
had  incurred  expenses  to  the  amount  of  $30.24  ; 
that  they,  the  said  justices,  had  adjudged  that 
his  last  place  of  legal  settlement  was  in  the 
town  of  Dickinson,  in  that  county  ;  that  due 
notice  had  been  given  to  the  defendant,  one  of 
the  Overseers  of  the  Poor  of  Dickinson,  to 
take  care  of  and  provide  for  said  pauper, 
which  he  had  neglected  to  do  ;  that,  on  appli- 
cation of  the  plaintiffs,  they  had  caused  a 
summons  to  be  served  on  the  defendant,  to 
appear  and  answer  to  the  complaint  ;  that  he 
had  made  default  in  appearance,  and  had 
shown  no  cause,  &c. ;  and  thereupon  they 
commanded  any  constable  of  the  town  of 
Dickinson  to  levy  and  collect  the  above  sum, 
of  the  goods  and  chattels  of  the  defendant ; 
and  to  pay  the  same  to  the  Overseers  of  the 
Poor  of  the  town  of  Bangor  ;  which  warrant 
was  executed. 

The  defendant  appealed  to  the  Sessions  ;  and 
the  first  question  was,  whether  he  was  not 
concluded,  by  his  omission  to  appear,  accord- 
ing to  the  summons  before  the  justices,  previ- 
ous to  the  issuing  of  the  warrant.  It  was 
admitted  that  he  had  been  duly  summoned, 
and  had  not  appeared  to  show  cause  before  the 
justices.  The  Sessions  overruled  the  objection, 
and  decided  that  the  merits  of  the  whole  case 
were  open  to  inquiry  on  the  appeal. 

An  examination  was  then  gone  into,  by 
which  it  appeared  that  the  town  of  Bangor 
283*]was  formed  by.a  division  of  *the  town 
of  Dickinson,  in  1812  ;  that  Andrew  Potter, 
the  father  of  the  pauper,  was  an  inhabitant  of 
the  original  town  of  Dickinson,  before  the 
division  ;  and  then  owned  a  farm,  and  resided 
in  that  part  of  Dickinson  which  now  forms  the 
town  of  Bangor  ;  that  the  father  was  taxed, 
and  actually  paid  taxes  for  two  years,  as  a  tax- 
able inhabitant,  on  his  land,  to  wit :  one  year' 
tax,  previous  to  the  division  of  the  town, 
which  he  paid  to  the  collector  of  Dickinson,  ir 
1811 ;  and  one  year's  tax,  which  was  assessed 
after  the  division,  and  paid  by  him  to  the  col 
lector  of  Bangor,  in  1815.  It  also  appeared 
that  the  father  had  removed  from  Bangor  into 
Dickinson  ;  and  it  was  admitted  that  he  was 
assessed  there  in  1816,  and  paid  the  tax  there  in 
1817.  The  plaintiffs  also  proved,  by  the  col 
lector  of  Dickinson,  that  the  father  was  as 
sessed  there  in  1818  and  had  paid  the  tax  in 
1819  ;  but  this  testimony  was  objected  to,  on 
the  ground  that  the  assessment  roll  and  tax  list 
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ought  to  be  shown  ;  and  the  objection  was 
overruled.  The  pauper  was  of  full  age  (about 
^2  years  old)  when  he  became  so  chargeable  ; 
and  it  appeared  that  when  he  was  17  years 
old,  his  father  executed  an  instrument  of  writ- 
ng  to  him,  whereby,  for  the  consideration  of 
$50,  he  released  his  son  from  all  claim  to  his 
future  services  ;  and  permitted  his  son  to  work 
and  contract  for  himself,  and  go  where  he 
pleased,  relinquishing  all  parental  rights  and 
control  over  him. 

The  son  had,  accordingly,  roved  into  Ver- 
mont and  Canada,  and  was  a  vagabond  when 
taken  sick  and  lame  in  Bangor. 

The  Sessions  quashed  the  warrant  of  dis- 
tress, and  ordered  the  Overseers  of  Bangor  to 
refund  to  the  appellant  $33.82,  being  the 
amount  of  the  money  collected  on  the  war- 
rant, with  interest  and  fees ;  and  further  or- 
dered that  the  respondents  pay  to  the  appellant 
$17.65,  for  the  costs  of  the  appeal. 

On  the  return  to  the  certwrari,  the  cause  was 
submitted  to  the  court  without  argument. 

PLATT,  J.,  delivered  the  opinion  of  the 
court : 

The  17th  section  of  the  "  Act  for  the  Relief 
and  Settlement  of  the  Poor"  (1  N.  R.  L.,  279, 
285)  gives  an  appeal  to  *"  every  person,  f*284 
who  shall  think  himself  aggrieved  by  any  judg- 
ment or  order  of  any  justice  or  justices,"  <&c. 
But  I  incline  to  the  opinion  that  the  appellant 
was  concluded  from  his  appeal  by  omitting  to 
appear  and  defend  himself  before  the  justices 
who  issued  the  warrant.  In  making  an  ad- 
judication, Jhat  the  pauper  was  settled  in  a 
particular  town,  with  a  view  to  an  order  of  re- 
moval merely,  no  notice  is  required  to  be  given ; 
it  is  a  proceeding  ex  parte.  The  Court  of  Ses- 
sions is  the  first  forum  in  which  the  matter 
can  be  litigated  by  the  Overseers  of  the  ad- 
verse town.  But  where  the  proceeding  is 
with  a  view  to  a  distress  warrant,  for  the  sus- 
tenance of  the  pauper,  the  reason  of  the  case 
is  varied.  In  directing  the  distress  warrant  to 
issue  in  such  case  against  the  Overseers  of  the 
town  properly  chargeable,  the  Statute  is  silent 
as  to  previous  notice  by  summons (1  N.  R.  L., 
284,  sec.  16) ;  but,  on  common  law  principles, 
such  notice  is  held  to  be  necessary,  before  the 
Overseer  can  be  personally  charged  by  process 
in  the  nature  of  an  execution.  If  the  appel- 
lant had  appeared  on  the  summons,  which  was 
to  show  cause  why  a  warrant  of  distress  should 
not  issue  against  him,  he  would  not  have  been 
confined,  in  making  his  defense,  to  the  mere 
fact  that  he  was  not  an  Overseer  of  the  Poor, 
or  that  he  had  already  paid  the  sum  required. 
He  might  have  defended  himself,  on  the 
ground  that  the  pauper  had  no  legal  settle- 
ment in  the  town  of  Dickinson,  of  which  he 
was  Overseer.  When  the  law  allows  him  the 
privilege  of  being  summoned  in  such  case,  it 
imposes  on  him  a  corresponding  duty — which 
is,  that  if  he  has  any  ground  of  defense,  he 
shall  appear  and  prove  it,  in  the  primary 
court,  having  cognizance  of  the  matter.  Sup- 
pose the  defense  had  been  that  no  expense  had 
been  incurred  on  account  of  the  pauper,  or 
that  he  (the  Overseer)  had  already  paid  such 
expense  ;  can  it  be  tolerated  that  he  may  neg- 
lect to  appear,  and  after  the  warrant  of  dis- 
tress has  been  levied,  and  the  money  paid  over, 
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then  litigate  the  whole  matter  on  appeal  ?  It 
would  pervert  the  right  of  appeal,  which  im- 
plies an  actual  previous  litigation  in  the  tribu- 
nal appealed  from.  To  allow  him  to  pass  by 
the  inferior  tribunal,  unnoticed,  would  be  to 
•convert  the  appellate  into  an  original  jurisdic- 
tion. A  judgment  by  default,  for  want  ofrap- 
285*]  pearance,  is,  for  this  *purpose,  equiva- 
lent to  a  judgment  on  confession.  This  doc- 
trine is  well  settled  in  the  higher  courts,  with- 
out any  statute  provision  for  that  purpose  ; 
and  I  perceive  no  reason  why  it  should  not  be 
applied  to  all  judicial  proceedings,  where  an 
appeal  is  allowed. 

If  I  am  correct  in  this  point,  it  is  decisive  of 
the  case,  in  favor  of  the  plaintiffs  in  error. 
But  on  the  merits,  as  disclosed  in  the  Sessions, 
I  think  the  judgment  of  the  court  below  was 
•erroneous.  The  proof  shows  that  the  father 
of  the  pauper  gained  a  settlement,  by  paying 
taxes  for  two  years,  in  Dickinson,  after  the 
•division  of  that  town  ;  and  under  the  circum- 
stances of  the  case,  the  pauper  had  a  deriva- 
tive settlement,  identified  with  that  of  his 
father  ;  and  the  son  had  acquired  no  other. 
The  contract,  whereby  the  father  attempted 
to  release  his  infant  son  from  all  parental 
•charge  and  control  was  absurd,  and  can  have 
no  effect  upon  the  question  before  us.  The 
law  determines  the  relation  between  a  father 
.and  his  infant  children,  which  it  is  not  in  their 
power  to  change. 

The  conclusion  is,  that  the  judgment  of  the 
<Jourt  of  General  Sessions  ought  to  be  reversed. 

Judgment  of  the  Sessions  reversed. 

Cited  in— 1  Keyes,  550 ;  3  Abb.  App.,  Dec.,  147 ;  1 
T.  &  C.  261 ;  53  How.  Pr.,  271, 


TUTHILL  v.  DAVIS. 

Negotiable  Paper — Parties  an  Witnesses —  Usury 
— Change  of  Securities,  does  not  Purge  Origi- 
nal Usurious  Contract. 

An  indorser  of  a  promissory  note,  in  a  suit 
against  the  maker,  is  a  competent  witness,  to  prove 
that  it  was  given  to  the  plaintiff  to  take  up  two  other 
notes  indorsed  by  the  witness  to  the  plaintiff,  and 
on  which  two  notes  the  plaintiff  had  received  more 
than  the  legal  interest. 

A  mere  change  of  securities  for  the  same  usurious 
loan,  to  the  same  party  who  received  the  usury,  or 
to  a  person  haying  notice  of  the  usury,  does  not 
purge  the  original  illegal  consideration,  so  as  to 
give  a  right  of  action  on  the  new  security.  As 
where  a  new  note,  without  any  new  consideration, 
is  given  to  take  up  a  note  in  the  hands  of  the  origi- 
nal party  to  the  usurious  contract,  it  is  tainted  by 
the  illegal  consideration  of  the  first  note. 

Citations— 3  Johns.  Cas.,  185;  15  Johns.,  375:  17 
Johns.,  176;  8T.  R..  390;  Cro.  Jac..  33. 


was  an  action  of  asxumpsit  on  a  prom- 
J-  issory  note,  made  by  the  defendant  to 
Abner  Cunningham,  and  by  him  indorsed  to 
the  plaintiff.  The  cause  was  tried  at  the 
Orange  Circuit,  in  April  last.  After  the  sig- 
natures of  the  maker^and  indorser  were  proved, 
A.  Cunningham,  the  iudorser,  was  called  by 
the  defendant's  counsel  as  a  witness.  The 
plaintiff's  counsel  objected  to  his  competency  ; 
but  he  was  *admitted  by  the  judge,  and  [*286 
stated  that  the  note  in  question  was  given  to 
take  up  a  former  note  made  by  Nathaniel 
Sands  to  him,  and  indorsed  to  the  plaintiff, 
and  also  a  note  made  by  James  Cunningham 
to  him,  and  indorsed  to  the  plaintiff,  on  which 
notes  five  per  cent,  above  the  legal  interest 
was  taken  by  him,  though  no  new  or  addi- 
tional premium  was  taken  on  making  the  note 
in  question.  That  the  two  notes  above  men- 
tioned were  prosecuted  by  James  Everett,  the 
attorney  of  the  plaintiff,  against  the  makers  ; 
and  the  witness,  acting  for  himself  and  the 
defendants,  delivered  the  note  in  question 
either  to  the  plaintiff  or  E.,in  settlement  of 
those  suits.  The  plaintiff's  counsel  then  pro- 
duced an  account  stated,  in  which  the  note  in 
question,  annexed  to  the  account,  was  received 
in  part  payment  of  judgments  against  James 
Cunningham  and  Nathaniel  Sands ;  and  on 
which  account,  signed  by  John  Everett  for 
James  Everett,  was  a  certificate  by  J.  E.  that 
^the  note  annexed  was  the  same  referred  to  in 
the  account,  and  was  received  in  part  pay- 
ment of  the  judgments  mentioned  in  the  ac- 
count. The  defendant's  counsel  objected  to 
the  evidence,  on  the  ground  that  the  records 
of  the  judgments  mentioned  in  the  account 
ought  to  be  produced  ;  and  the  judge  on  that 
ground  rejected  the  evidence,  and  directed  a 
verdict  for  the  defendant. 

It  was  agreed,  that  if  the  court  should  be  of 
opinion  that  Abner  Cunningham,  the  indorser, 
was  properly  admitted  as  a  witness,  and  that 
the  account  and  certificate  of  John  Everett 
were  properly  rejected,  the  verdict  was  to 
stand  ;  otherwise  a  new  trial  was  to  be  granted. 

Messrs.  Jackson  and  Case  for  the  plaintiff. 

Sir.  Wisner  for  the  defendant. 

PLATT,  J.,  delivered  the  opinion  of  the 
court : 

In  regard  to  the  admissibility  of  Cunning- 
ham, the  iudorser,  as  a  witness  for  the  defend- 
ant, I  have  no  doubt  that  he  was  competent, 
and  was  properly  admitted.  His  testimony 
went  to  prove  that  after  he  had  indorsed  the 
first  notes,  they  were  used  to  obtain  an  usurious 
loan,  by  passing  them  to  the  plaintiff,  who  was 
himself  the  usurer,  and  of  course  *hnd  [*287 
notice  that  those  notes  were  infected  when  he 


NOTE.— Usury— New  securities. 

In  general  usury  in  the  original  transaction  affects 
all  renewals,  new  securities,  etc.  Reed  v.  Smith,  9 
Cow.,  647:  Steele  v.  Whipple,  21  Wend.,  103;  Dowe  v. 
Schutt,  2  Den.,  621 :  Jacks  v.-  Nichols,  5  N.  Y.,  178 ; 
Clark  v.  Sisson,  4  Duer,  408 ;  22  N.  Y.,  312 ;  Nelson  v. 
Hurford.  11  Neb.,  465;  Archer  v.  McCray,  59  Ga.,  546; 
King  v.  Perry,  etc.  Co.,  57  Ala.,  118;  Walker  v.  Bank, 
3  How.,  62;  Garth  v.  Cooper,  12  la.,  364;  Toney  v. 
Grant,  18  Miss.,  89. 

So  where  a  new  note  is  signed  only  by  sureties  of 
the  debtor.  Standish  v.  Parmely,  1  T.  &  C..  40 ;  56 
N.  Y.,  640.  So  where  the  new  note  is  taken  in  the 
name  of  a  third  party,  even  if  afterwards  transferred 
to  him.  Treadwell  v.  Archer,  76  N.  Y.,  196.  Contra 
if  it  had  been  taken  directly  and  innocently  by  the 
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third  person,  in  discharge  of  a  debt  to  him  from  the 
usurer.  See  case  last  cited,  and  Kilner  v.  O'Brien, 
14  Hun,  414.  See,  further,  Vickery  v.  Dickson,  35 
Barb.,  96 ;  Rudd  v.  Planters'  Bank,  18  Ky.,  513. 

As  to  contract  valid  in  its  inception,  concerning 
which  subsequent  usurious  agreement  is  made,  see 
Cobb  v.  Morgan,  83  N.  C.,  211 ;  Dell  v.  Oppenheimer, 
9  Neb.,  454 :  Bush  v.  Livingston,  2  Cai.  Cas.,  66,  note. 
Compare,  also,  Swartwout  v.  Paine,  19  Johns.,  294, 
note. 

As  to  what  constitutes  iwwrj/  in  general.  See  Coulon 
v.  Green,  2  Cai.,  153 ;  Bank  of  Utica  v.  Wager,  2 
Cow.,  712,  notes. 

Competency  of  parties  to  negotiable  paper  as  wit- 
nesses. See  Woodhull  v.  Holmes,  10  Johns.,  231,  note; 
Baker  v.  Arnold,  1  Cai.,  258,  note. 

1015 


287 


SUPREME  COUKT,  STATE  OF  NEW  YORK. 


1822 


so  received  them.  If  the  decision  in  the  case 
of  Winton  v.  Saidler,  3  Johns.  Gas.,  185,  be 
still  considered  as  sound  law,  it  has  no  appli- 
cation to  this  case  ;  there,  the  plaintiff  was  a 
bona  fide  holder,  for  valuable  consideration, 
without  notice  of  the  previous  usury  between 
the  former  parties  to  the  note.  Skilding  v. 
Warren,  15  Johns.,  275,  and  Powell  v.  Waters, 
17  Johns.,  176,  give  the  rule  for  this  case. 

As  it  appears,  by  the  testimony  of  Cunning- 
ham, that  the  note  now  in  question  was  given 
to  renew  and  take  up  the  former  usurious 
notes,  then  in  the  hands  of  the  plaintiff,  the 
original  party  to  the  usurious  contract,  with- 
out any  new  consideration,  but  including  the 
extortionate  interest  of  the  original  loan,  this 
last  note  is  equally  infected,  and  of  the  same 
illegitimate  progeny  as  the  first  notes ;  and  a 
mere  change  of  securities  for  the  same  usurious 
loan  to  the  same  party  who  committed  the 
usury,  or  to  a  party  who  had  notice  of  it,  can 
never  purge  the  original  consideration,  or  give 
a  right  of  action.  In  Cuthbert  v.  Haley,  8  T. 
R. ,  390,  it  was  decided  that  if  A,  for  a  usurious 
consideration,  give  his  note  to  B,  who  trans- 
fers it  to  C  for  a  valuable  consideration,  with- 
out notice  of  the  usury,  and  afterwards  A  gives 
a  bond  to  C  for  the  amount  of  the  note,  the 
bond  is  good.  I  recognize  that  case  as  sound 
law  ;  and  the  pivot  on  which  it  turned  was, 
that  the  new  security  was  given  to  a  bonafide 
assignee,  who  had  paid  a  valuable  considera-^. 
tion  for  the  usurious  note,  without  notice  of 
the  usury.  Ellis  v.  Wares,  Cro.  Jac.,  33,  also 
supports  the  same  doctrine. 

But  in  this  case,  the  plaintiff  attempted  to 
prove  that  judgment  had  been  rendered  in  an 
action  on  the  original  notes,  in  order  to  show 
a  new  consideration  for  the  last  note.  If  this 
had  been  proved,  it  would  have  protected  the 
plaintiff  in  this  suit ;  because,  after  a  regular 
judgment  in  an  adverse  suit,  all  parties  are 
precluded  from  an  allegation  of  usury  in  the 
contract  on  which  such  judgment  has  been 
rendered.  The  right  to  recover  in  this  action 
depended,  therefore,  on  the  fact  whether  a 
judgment  had  been  obtained  in  the  suit  on  the 
first  notes  ;  and  there  is  no  ground  for  con- 
288*]  *tending  that  the  mere  certificate  of 
John  Everett  was  competent  evidence  of  that 
fact.  An  exemplified  copy  of  the  judgment 
was  undoubtedly  the  proper  evidence.  The 
judge  at  the  Circuit,  in  my  opinion,  ruled  cor- 
rectly on  both  points ;  and  the  defendant  is, 
therefore,  entitled  to  judgment  on  the  verdict 
in  his  favor. 

Judgment  for  the  defendant. 

Cited  in— 8  Cow.,  1692 ;  5  Wend.,  186 :  2  Hill,  524  : 
Hoff  m.,  307  ;  75  N.  Y..  524 ;  10  Hun,  76 ;  14  Hun,  416 ; 
35  Barb.,  99 ;  36  Barb.,  589  ;  53,Barb.,  £56;  37  How.  Pr., 
187;  4  Duer,  416;  5Duer,  476;  6  Bos.,  75;  8  W.  Dig., 
204;  3  How.  (U.  S.),  71. 


MARVIN  e.  M'CULLUM  ET  AL. 

Negotiable  Paper — Legal  Inception —  Usury. 

A  promissory  note  has  no  legal  inception,  until  it 
is  delivered  to  some  person,  as  evidence  of  a  sub- 
sisting- debt. 


NOTE.— Negotiable  paper— Legal  inception  Takes 
effect  from  delivery.  See  Lansing  v.  Oaine,  2  Johns., 
300,  note. 
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A  note  made  payable  to  A.,  or  bearer,  but  never 
delivered  to  A.;  but  passed  by  the  maker  to  H.,  as- 
a  security  for  an  usurious  loan,  is  usurious  and  il- 
legal in  its  inception. 

Citations— 15  Johns.,  55 ;  17  Johns.,  176. 

A  SSUMPSIT  on  a  promissory  note,  dated 
liV)ct.  13,  1820,  made  by  the  defendants, 
M'Cullum  and  Merriam,  for  $200,  payable  on 
the  first  of  Jan.,  1821,  to  James  Averill,  or 
bearer  with  interest.  Plea,  non  asmmpsit. 
The  cause  was  tried  before  Mr.  Juxtice  Wood- 
worth,  at  the  Otsego  Circuit,  in  Sept.,  182L 
The  plaintiff  proved  the  making  of  the  note. 
The  defendant  called  James  Averill,  the  payee 
of  the  note,  as  a  witness,  who  testified  that,  he 
never  owned  the  note,  that  it  was  never  deliv- 
ered to  him,  nor  in  his  possession,  and  that  he 
never  transferred  it  to  any  person  ;  but  he 
said  that  before  the  date  of  the  note,  he  had 
agreed  with  the  defendants  that  they  should 
make  the  note,  and  he  was  to  give  them  flOO1 
in  cash,  and  $100  in  leather  ;  but  the  note  was 
never  brought  to  him.  John  A.  Hudson, 
another  witness  for  the  defendants,  testified 
that  he  bought  the  note  of  Merriam  before  it 
became  due,  for  the  full  amount,  and  paid  for 
it,  part  in  money  and  part  in  other  property. 
The  defendants  then  offered  to  prove  that 
Hudson,  when  he  purchased  the  note,  was  ap- 
prised that  it  was  made  to  raise  money  for  the 
benefit  of  Merriam,  and  that  M'Cullum  signed 
the  note,  without  any  consideration,  merely  to 
give  it  credit ;  and  that  Hudson  bought  the 
note  at  a  discount  from  the  sum  due  thereon, 
at  the  time  of  the  purchase  ;  but  this  evidence 
which  was  offered  to  prove  the  note  usurious, 
was  rejected.by  the  judge.  Hudson  then  testi- 
fied that  the  note  was  sold  and  transferred  by 
him  to  the  plaintiff  before  it  became  due  for 
its  full  value. 

*The  judge  charged  the  jury,  that  [*28J) 
"  inasmuch  as  it  appeared  that  the  plaintiff 
had  bought  the  note  and  paid  the  full  amount 
of  it  before  it  became  due  ;  and  as  it  did  not 
appear  that  he  had  any  notice  or  knowledge 
of  the  purpose  for  which  the  note  had  been 
made  ;  and  it  not  appearing  that  the  note  was 
usurious  in  its  inception,  but  was  given  for 
the  purpose  of  being  passed  to  Averill  for  its 
full  value,  the  plaintiff  was  entitled  to  recover." 
And  the  jury,  under  the  direction  of  the  judge, 
found  a  verdict  for  the  plaintiff,  with  leave  to 
the  plaintiff  to  move  the  court  to  set  aside  the 
verdict,  and  for  a  new  trial,  on  a  case  contain- 
ing the  facts  above  stated. 

Mr.  Starkweather  for  the  defendants. 

Messrs.  Van  Vechten  and  Baldwin  for  the 
plaintiff. 

PLATT,  J.,  delivered  the  opinion  of  the 
court  : 

With  deference,  it  seems  to  me  the  judge 
was  mistaken  in  excluding  the  evidence  offered 
by  the  defendants.  The  reason  for  rejecting 
that  evidence  may  be  collected  from  the  charge 
to  the  jury,  to  wit :  that  "  the  note  was  not 
usurious  in  its  inception,  but  was  given  for 
the  purpose  of  being  passed  to  Averill,  for  ita 
full  value." 

The  mistake,  I  apprehend,  consisted  in  the 

misapplication  of   the  terms    "purchase"  of 

the  note  and  the  "inception"  of  the  note.  By 

its  inception,  I  understand,  when  it  was  first 
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given  ;  or  when  it  first  became  the  evidence 
of  an  existing  contract.  It  has  no  legal  incep- 
tion until  it  is  delivered  to  some  person,  as 
evidence  of  a  subsisting  debt.  Merely  writing 
and  signing  a  note,  and  retaining  it  in  the 
hands  of  the  drawer,  forms  no  contract.  No 
person  had  then  a  right  of  action  on  it  any 
more  than  if  it  had  been  blank  paper.  This 
note  was  drawn  payable  to  Averill  or  bearer  ; 
but  it  never  was  delivered  to  him,  nor  had  he 
ever  any  interest  in  it.  As  to  him,  therefore, 
it  had  no  inception.  His  name  was  used  like 
that  of  a  fictitious  payee  in  bank  notes;  and 
it  had  no  effect  whatever,  in  regard  to  the 
question  now  before  us.  When  was  the  incep- 
tion of  this  note  ?  In  my  judgment  it  had  its 
inception  when  it  was  delivered  by  the  makers, 
or  either  of  them  to  Hudson,  as  evidence  of 
2J)O*]  a  contract.  Until  then,  *no  contract 
existed  in  regard  to  the  note.  And  if,  as  the 
defendants  offered  to  prove,  the  agreement 
between  Hudson  and  the  makers  was  usurious, 
and  the  note  was  first  given  to  H.  as  security 
for  an  usurious  loan  ;  then  it  follows  that  it 
was  corrupt  and  illegal  in  its  inception.  The 
counsel  for  the  defendants  called  it  purchasing 
the  note  by  Hudson  ;  which  was  incorrect 
phraseology,  and  was  calculated  to  mislead. 
He  did  not  buy  the  note  as  evidence  of  a  pre- 
viously existing  debt,  which  is  the  correct 
sense  of  the  term :  on  the  contrary,  he  lent 
money  and  took  this  note  from  the  makers, 
who  then  issued  it  for  the  first  time.  As  well 
might  it  be  said  that  a  man  buys  a  note,  who 
sells  a  horse  and  takes  the  note  of  the  pur- 
chaser for  the  price.  (Munn  v.  Com.  Co.,  15 
Johns.,  55  ;  Powell  v.  Waters,  17  Johns.,  176.) 
We  are,  therefore,  of  opinion  that  a  new  trial 
ought  to  be  granted. 

New  trial  granted. 

Cited  In— 4  Cow.,  573 ;  5  Wend.,  69 ;  3  Sand.  Ch., 
89 ;  4  N.  Y.,  279 ;  65  N.  Y.,  528 ;  16  Barb.,  554 ;  1  Hall, 
554. 


WHEATON  v.  HIBBARD. 

Payment  of  Usurious  Interest — Assumpsit  Lies 
to  Recover  Back — Plaintiff  must  Show  that 
Principal  and  Legal  Interest  are  Paid — 
Waiver  of  Objection. 

A  borrower  who  has  paid  more  than  the  legal  rate 
of  interest,  is  not  confined  to  the  remedy  given  by 
the  Statute  to  Prevent  Usury  ;  but  may  bring  an 
action  of  a**umi>sit  for  money  had  and  received,  at 
common  law,  to  recover  the  excess  of  interest ;  but 
to  entitle  him  to  maintain  the  action,  he  must  show 
that  he  has  paid,  or  offered  to  pay,  all  the  principal 
really  lent,  with  the  lawful  interest. 

Where  the  lender  does  not  raise  the  objection  at 
the  trial,  that  the  principal  and  legal  interest  had 
not  been  paid  by  the  plaintiff,  but  rests  his  defense 
on  other  and  different  grounds,  the  court  will,  from 
his  silonce,  intend  the  fact  of  such  payment ;  and  he 
cannot  afterwards  make  the  objection,  when  the 
cause  comes  up  for  review,  on  appeal  or  writ  of 
error. 

Citations— 1  N.  R.  L.,  64  ;  12  Anne,  ch.  16  ;  1  Com. 
Dig.,  Action  on  Statute,  C ;  Bac..  tit.  Usu.,  G ;  1  T. 
R.,  153;  1  Wils.  55  ;  1  Cai.,  64. 

IN  ERROR  to  the  Court  of  C.  P.  of  Onon- 
daga  Co.  Hibbard  brought  and  action  of 
assumpsit  against  Wheaton  in  a  justice's  court. 
The  declaration  contained  the  common  money 
counts,  to  which  the  defendant  pleaded  non 
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assumpsit,  with  notice  that  the  money  received 
by  the  defendant  was  for  excess  of  interest 
above  the  lawful  rate  of  interest.  The  justice 
gave  judgment  for  the  plaintiff  for  $35  dam- 
ages, and  $3.69  costs.  Wheaton  appealed 
from  this  judgment  to  the  Court  of  C.  P., 
pursuant  to  the  Act.  (Sess.  41,  ch.  94.)  On 
the  return  to  the  appeal,  in  the  Court  of  C.  P., 
a  jury  was  summoned  to  try  the  issue  between 
the  parties.  The  jury  found  a  special  verdict, 
stating  that  on  Apr.  1,  1816,  H.  paid  to  W. 
$35  for  interest,  over  and  above  the  lawfu 
*rate  of  interest,  on  $100  for  one  year,  [*291 
then  owing  from  H.  to  W.,  for  the  forbear- 
ance of  $100  for  one  year  following,  and  which 
sum  of  $35,  W.,  corruptly  and  usuriously, 
against  the  form  of  the  Statute,  &c.,  extorted 
and  received  from  H.  for  excess  of  interest 
above  the  legal  rate  of  interest,  &c.  ;  and  that 
on  Apr.  2,  1817,  H.  paid  W.  $10  for  excess  of 
interest  over  and  above  the  legal  rate  of  inter- 
est on  $200,  for  the  forbearance  of  the  said  sum 
for  one  day,  and  which  was  extorted  and  re- 
ceived from  him  by  W.  corruptly  and  usur- 
iously, contrary  to  the  form  of  the  Statute,  &c. ; 
and  that  both  of  the  said  sums  of  money  were 
paid  by  H.,  and  corruptly  and  usuriously 
received  by  W- ,  more  than  one  year  before  the 
commencement  of  the  said  suit  by  H.  against 
W.  before  the  justice,  and  from  whose  judg- 
ment there  was  an  appeal  to  the  C.  P.,  &c.  ; 
but  whether  or  not,  upon  the  whole  matter, 
the  said  W.  did  assume  and  undertake  to  repay 
the  said  H.  the  $45  so  corruptly  and  usuriously 
received  by  him,  the  said  W.,  or  whether  an 
action  of  assumpsit  will  lie  in  favor  of  H.  to 
recover  the  said  money,  &c.,  the  jury  are 
ignorant,  &c.  ;  leaving  the  questions  of  law 
for  the  court  to  decide.  The  Court  of  C.  P. 
gave  judgment  for  the  appellee,  H.,  for  $45 
damages,  and  $26.96  costs.  And  on  this 
judgment  a  writ  of  error  was  brought,  return- 
able to  this  court. 

Mr.  V.  Birdseye,  for  the  plaintiff  in  error, 
made  the  following  points  : 

1.  That  the  damages  exceed  those  laid  in  the 
plaintiff's  declaration. 

2.  That  it  did  not  appear  that  an  appeal  was 
taken  from  the  justice's  judgment,  or  notice 
thereof  given. 

3.  That  the  plaintiff  below  recovered  less 
than  $50,  and  yet  recovered  costs. 

4.  That  the  plaintiff's  action  should  have  been 
debt,  not  assumpsit. 

5.  That  the  action  was  brought  more  than 
one  year  after  the  payment  of  the  money. 

6.  That  there  was  no  assumpsit  proved,  and  no 
grounds  *are  stated  by  the  jury  from  [*292 
which  an  assumpsit  could  by  law  be  implied. 

He  cited  Statute  1  N.  R.  L.,  64  ;  Bac.  Abr., 
tit.  Usury,  G;  Bac.  Abr.,  tit.  Statutes;  13 
Johns.,  191  ;  1  T.  R.,  153. 

Mr.  Kellogg,  contra.  He  cited  2  Com.  on 
Cont.,  113  ;  1  Bos.  &P.,  296  ;  Doug.,  696,  n. ; 
Cowp.,  200 ;  3  Inst.,  150  ;  8  Mass.,  101  ;  Str., 
915. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  recovery  in  the  Common  Pleas  was 
more  than  in  the  justice's  court.  The  counsel 
for  the  plaintiff  in  error  give  up  that  objection, 
and  also  an  objection  as  to  costs,  these  points 
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having  been  decided  against  him.  The  points 
reserved  by  the  special  verdict,  and  submitted 
to  the  court,  are :  1st.  Whether  an  action  of 
assumpsit  will  lie  after  a  year,  in  favor  of  the 
person  paying  usurious  interest  ;  and,  2d. 
Whether  the  law,  under  the  facts  found,  pre- 
sumes a  promise.  The  plaintiff's  counsel  have 
raised  a  third  point,  that  the  action  could  not 
be  maintained  without  proving  payment  of  the 
money  actually  due. 

The  Statute  to  Prevent  Usury  (1  N.  R.  L., 
64), after  regulating  the  rate  of  interest,  author- 
izes the  party  paying  usurious  interest,  to  sue 
for  and  recover  the  excess  above  seven  per 
cent.,  within  one  year  then  next,  with  costs  of 
suit,  in  an  action  of  debt,  founded  on  the  Act; 
and  it  prescribes  a  succinct  form  of  declaring. 
It  then  provides,  that  if  the  person  paying 
usury  shall  not,  within  the  time  aforesaid, 
really  and  bonafide,  commeace  his  suit  for  the 
money  so  paid,  or  suffers  it  to  be  delayed  or 
discontinued,  then  it  shall  be  lawful  for  any 
other  person,  within  one  year  after  such  neg 
lect,  to  sue  for  and  recover  the  same,  in  manner 
aforesaid,  one  moiety  whereof  is  given  to  such 
person,  and  the  other  moiety  to  the  use  of  the 
poor  of  the  town  in  which  the  offense  is  com- 
mitted. 

This  provision  is  peculiar  to  our  Statute. 
By  the  12  Anne,  ch.  16,  the  party  receiving 
more  than  the  legal  rate  of  interest,  forfeited 
the  treble  value  of  the  moneys  or  other  things 
lent.  It  is  contended  that  the  person  who  pays 
293*]  *above  the  legal  rate  of  interest  is  con- 
fined to  the  statute  remedy.and  that  he  must  not 
only  sue  in  an  action  of  debt,  but  that  the  suit 
must  be  within  one  year,  or  he  is  forever  pre- 
cluded. Now  the  principle  is.that  where  a  party 
has  a  remedy  at  common  law  for  a  wrong.aud  a 
Statute  be  passed,  giving  a  further  remedy, 
without  a  negative  of  the  common  law  remedy, 
expressed  or  implied,  he  may,  notwithstanding 
the  Statute,  have  his  remedy  by  action  at  com- 
mon law.  (1  Com.  Dig.,  Action  on  Stat.,  C.) 
There  are  no  words  in  the  Statute,  either  ex- 
pressly or  impliedly,  negativing  the  common 
law  remedy.  The  injured  party  cannot  have 
both  remedies,  and  if  he  neglect  to  pursue  the 
statute  remedy  for  more  than  a  year,  his  right 
of  action  at  common  law  would  be  suspended 
during  the  second  year,  for,  peradventure,  a 
third  person  may  prosecute.  But,  in  the 
present  case,  the  excessive  interest  was  received 
in  1816  and  1817.  It  was  incumbent  on  the 
defendant  to  show,  had  the  fact  been  so,  that 
he  had  been  sued  within  the  second  year  ;  and 
not  having  shown  this,  the  statute  remedy  is 
gone.  It  is  undeniable,  that  a  party  who  has 
paid  excessive  interest  may,  at  common  law, 
recover  the  excess,  in  an  action  for  money  had 
and  received.  The  law  considers  the  borrower 
rather  as  a  victim  than  an  aggressor.  The 
Statute  prohibits  usury,  in  order  to  protect 
needy  and  necessitous  persons  from  the  oppres- 
sion of  usurers,  who  are  eager  to  take  advan- 
tage of  the  distresses  of  others,  and  who  violate 
the  law  only  to  complete  their  ruin.  In  such 
a  case,  the  maxim  of  potior  est  conditio  defend- 
entus  has  never  been  applied.  But  the  party 
injured  cannot  recover  any  part  of  the  princi- 
pal and  legal  interest ;  and  to  entitle  him  to 
maintain  the  action,  he  must  show  that  he  has 
done  all  that  equity  requires.  (Bacon,  Usury, 
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G  ;  1  T.  R.,  153.)  In  this  case,  had  the  objec- 
tion been  made  that  the  principal  was  unpaid, 
the  defendant  in  error  ought  to  have  proved 
such  payment.  But  the  objection  was  not 
made  ;  and  it  seems  to  me,  that  when  the  cause 
has  been  ligitated  on  other  and  different 
grounds,  we  are  to  intend,  by  the  silence  of 
the  plaintiff,  in  not  making  the  objection,  that 
the  fact  is,  that  the  principal  and  interest  have 
been  paid.  It  is  a  salutary  rule,  not  to  suffer 
an  objection  to  be  made  when  the  case  comes 
up  for  review,  *which  might  have  been  [*294 
obviated,  had  it  been  made  at  the  proper  time. 
The  principle  is  sound,  that  the  court  can 
intend  nothing  in  a  special  verdict  but  what  is 
found  by  the  jury.  (1  Wils.,  55;  1  Cai.,  64.) 
This  case  I  conceive  not  to  be  within  the  rule. 
The  excess  beyond  legal  interest  was  money  to 
which  the  plaintiff  in  error  had  no  right  ;  it 
belonged  to  the  defendant  in  error  ;  and  he 
shows  a  state  of  facts  entitling  him  to  it.  Now, 
what  rebuts  the  justice  and  equity  of  his  case? 
What  deprives  him  of  his  right  to  regain  what 
has  been  wrongfully  taken  from  him  ?  The 
fact  that  the  principal  and  interest  have 
not  been  repaid.  That,  then,  is  matter  of 
defense  to  be  shown  on  the  other  side  ;  and  as 
the  negative  could  not  be  proved,  it  would  be 
enough  to  state  the  objection,  and  throw  it  on 
the  party  to  prove  payment.  But  when  the 
defense  is  not  made,  nor  the  objection  stated, 
the  inference  is  that  the  fact  did  not  exist. 
This  is  not  inferring  a  fact,  but  it  is  rebutting 
a  presumption.  We  are  of  opinion,  therefore, 
that  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

Cited  in— 5  Den.,  241 ;  6  N.  Y.,  Ill ;  16  N.  Y.,  390 ;  27 
N.  Y.,  143 :  50  N.  Y.,  51 ;  41  Barb.,  584 :  46  Barb.,  23 ; 
25  How.  Pr.,  326 ;  18  Abb.  Pr.,  302 ;  2  Abb.  N.  C.,  220 ; 
7  Bos.,  167 :  5  Daly,  377 ;  18  Wall.,  388;  9  Bank  Reg., 
250;  23Ind.,  421. 


BRIGGS  v.  THOMPSON  ET  AL. 

Payment  of  Judgment — Refusal  of  Plaintiff  to 
Acknowledge  Satisfaction — Practice —  Costs. 

Where  a  judgment  is  fully  paid,  and  the  plaintiff, 
on  application  of  the  defendant,  refuses  to  acknowl- 
edge satisfaction,  the  court  will  compel  him  to  en- 
ter satisfaction  at  his  own  expense,  and  to  pay  the 
costs  of  the  motion  for  that  purpose. 

MR.  M'CLELLAN,  for  the  defendants, 
moved  that  the  plaintiff  cause  satisfac- 
tion of  the  judgment  to  be  entered  up  on  the 
record  in  this  cause,  and  that  he  pay  the  costs. 
It  appeared  from  the  affidavit,  which  he  read, 
that  Aug.  15,  1815,  *he  defendants  paid  to  the 
plaintiff's  attorney  the  full  amount  of  the 
judgment  which  had  been  entered  up  that  day  ; 
but  no  satisfaction  was  entered.  Aug.  16  last, 
one  of  the  defendants  applied  to  the  plaintiff's 
attorney  for  that  purpose,  who  advised  Will- 
iam Shotwell,  the  real  plaintiff  (the  suit  having 
been  an  action  of  trespass  brought  by  Briggs, 
who  was  his  tenant),  that  satisfaction  ought  to 
be  entered.  W.  S.  wrote  to  the  plaintiff  that 
the  judgment  had  been  paid,  and  that  there 
was  no  *objection  to  the  entry  of  satis-  [*295 
faction.  The  defendant's  attorney  then  ap- 
plied to  the  plaintiff,  Briggs,  and  showed  him 
the  receipt  in  full,  and  the  letters  of  the  at- 
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torney  and  W.  S. ,  and  requested  him  to  ac- 
knowledge satisfaction  ;  and  offered  to  pay  all 
the  expenses  of  making  the  acknowledgment 
before  a  proper  magistrate  ;  but  the  plaintiff 
absolutely  refused  to  comply  with  the  request, 
or  to  acknowledge  satisfaction.  The  notice  of 
this  motion  was  given  by  T.  for  himself  and 
his  co-defendants,  and  served  on  Briggs,  the 
plaintiff. 

Per  Curiam.  Take  your  rule,  that  the 
plaintiff  acknowledge  satisfaction  of  the  judg- 
ment, and  that  he  pay  the  costs,  together  with 
the  costs  of  the  motion. 

Motion  granted. 
Cited  in— 27  N.  Y.,  255 ;  64  N.  Y.,  245 ;  5  Rob.,  646. 


BROOKS  t>.  HUNT. 

Judgment  on  Audita  Querela — Costs. 

Where  judgment  is  given  for  the  defendant,  on  a 
demurrer,  in  an  action  of  audita  querela,  he  is  en- 
titled to  costs  against  the  plaintiff  under  the  12th 
section  of  the  Act.  (Sess.  36,  ch.  96 ;  1  N.  R.  L.,  343.) 

MR.  C  AD  Y,  for  the  plaintiff,  moved  to  amend 
the  judgment  record  in  this  cause,  by 
striking  out  that  part  of  the  judgment  which 
awarded  costs  to  the  defendant.  He  said  that 
this  was  an  action  of  audita  querela,  in  which 
there  was  a  demurrer,  and  judgment  given 
thereon  for  the  defendant,  in  Aug.  Term  last, 
with  costs. 

He  contended  that  in  audita,  querela  no  costs 
can  be  recovered  by  either  party  :  1.  Because, 
costs  are  only  recoverable  by  statute  ;  and  the 
Statute  (1  N.  R.  L.,  343,  sess.  36,  ch.  96,  sees. 
1,  2)  gives  costs  only  in  cases  where  damages 
are  given.  2.  Because  audita  querela  is  a  suit 
in  which  no  damages  are  recoverable  by  either 
party.  It  is  purely  remedial,  and  in  the  nature 
of  a  bill  in  equity.  (2  Sell.  Pr.,  358;  Dyer, 
194.) 

If  the  defendant  is  entitled  to  costs  at  all,  it 
must  be  under  the  12th  section  of  the  Act, 
which  declares  "  that  if  any  person  shall  pros- 
ecute, in  any  court  of  record,  any  action, 
wherein,  upon  any  demurrer  by  either  party 
296*]  to  the  action,  *judgmentshall  be  given 
for  the  plaintiff  or  demandant ;  or  if,  at  any 
time  after  such  judgment,  the  plaintiff  or  de- 
mandant shall  sue  any  writ  of  error  on  the 
judgment,  and  the  said  judgment  shall  be 
affirmed,  or  the  writ  of  error  shall  be  discon- 
tinued, or  the  plaintiff  nonsuited  therein,  the 
defendant,  in  such  action  of  writ  of  error, 
shall  recover  costs  against  the  plaintiff  or  de- 
mandant, and  have  execution  for  the  same  as 
aforesaid."  The  language  of  this  section  is 
somewhat  ambiguous,  and  ought  to  be  con- 
strued so  as  to  harmonize  with  the  1st  and  2d 
sections  of  the  Act :  otherwise,  a  defendant 
may  recover  costs  in  a  case  in  which  no  dam- 
ages could  be  given,  and  the  plaintiff,  bad  he 
succeeded,  could  not  have  recovered  costs, 
which  could  hardly  have  been  the  intention  of 
the  Legislature. 

Per  Curiam.  The  12th  section  of  the  Act 
gives  costs  in  all  cases  of  demurrer,  and  though 
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the  general  rule  is,  that  costs  are  not  recover- 
able unless  damages  are  given,  we  think  that 
the  party  is  entitled,  under  this  section  of  the 
Act,  to  costs,  as  well  as  in  any  other  case  of  a 
judgment  on  demurrer. 

Motion  denied. 


WINTRINGHAM  «.  WINTRINGHAM. 

Application  by  third  Party,  to  set  Aside  Judg- 
ment on  Ground  of  Fraud— Must  be  by  Judg- 
ment Creditor. 

The  court  will  not  set  aside  a  judgment  entered  up 
on  a  bond  and  warrant  of  attorney,  or  stay  execu- 
tion thereon,  on  the  ground  of  fraud,  at  the  instance 
of  a  creditor  at  large,  or  whose  debt  has  not  been 
legally  ascertained  by  judgment. 

Citations— 9  Johns.,  80;  2  Johns.  Ch.,  144. 

MR.  OAKLEY,  in  behalf  of  a  creditor, 
moved  to  set  aside  the  judgment  which 
had  been  entered  up  in  this  cause,  on  a  bond 
and  warrant  of  attorney,  on  the  ground  of 
fraud. 

Mr.  Swift,  contra,  made  a  preliminary  ob- 
jection, that  the  person  in  whose  behalf  the 
application  was  made  was  not  a  judgment  but 
a  simple  contract  creditor.  He  cited  Wiggins 
v.  Armstrong,  2  Johns.  Ch.,  144,  in  which  the 
Court  of  Chancery  decided  that  a  creditor  at 
large,  or  before  judgment,  was  not  entitled  to 
the  interference  of  that  court  to  prevent  the 
debtor  from  disposing  of  his  property,  under 
judgments  and  executions,  in  fraud  of  such 
creditor. 

*Mr.  Oakley  said  that  in  Frazier  v.  [*297 
Frazier,  9  Johns.,  80,  it  did  not  appear  that  the 
creditor  in  whose  favor  the  application  was 
made,  was  a  judgment  creditor. 

Per  Curiam.  The  application  here  is  in 
behalf  of  a  creditor  at  large,  not  a  judgment 
creditor.  In  Frazier  v.  Frazier,  according  to 
our  recollection,  the  motion  was  in  behalf  of  a 
judgment  creditor.  The  case  of  Wiggins  v. 
Armstrong  is  analogous  ;  and  the  Chancellor, 
after  examining  all  the  cases,  refused  to  grant 
the  party  relief,  until  he  had  completed  his 
title  at  law,  by  judgment  and  execution.  The 
power  exercised  by  this  court,  in  slaying  exe- 
cutions and  setting  aside  judgments  on  the 
ground  of  frauds,  is  an  equitable  power  ;  and 
if  a  court  of  chancery  will  not  grant  relief, 
except  in  favor  of  a  judgment  creditor,  a  for- 
tiori, a  court  of  law  cannot. 

Motion  denied. 

Cited  in— 15  How  .  Pr.,  231 ;  19  How.  Pr.,  39« ;  63 
How.  Pr.,  503;  7  Abb.  Pr.,321;  11  Abb.  ?r.,221;  1 
Bos.,  670. 


THE  PEOPLE  u.  BIRDSALL  ET  AL. 

Judgment  against  Sheriff  by  Default — Applica- 
tion to  have  Amount  of  Another  Judgment 
Levied  on  Execution  against  Sheriff  and  Sure- 
ties— Notice — Interest. 

Where  a  sheriff's  bond  is  sued,  at  the  instance  of 
a  party  who  has  obtained  judgment  against  the 
sheriff  for  his  default ;  another  party,  who  has,  also, 
obtained  a  judgment  against  the  sheriff,  for  his 
default,  on  application  to  the  court,  is  not  entitled 
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execution  to  be  issued  against  the  sheriff  and  his 
sureties,  on  the  judgment  recovered  against  them 
on  their  bond,  without  having  given  previous  notice 
to  them  of  his  motion  for  that  purpose.  Interest 
on  the  judgment  recovered  by  the  party,  may  be 
levied,  together  with  the  debt  or  damages  and  costs, 
if  the  judgment  is  such  as  carries  interest  under  the 
Statute. 

MR.  J.  MAYNARD,  in  behalf  of  the  de- 
fendants, who.  were  sureties  for  Lewi 
Birdsall,  late  sheriff  of  Seneca  Co.,  moved  to  set 
aside  the  test.  fi.  fa.  issued  against  them  ;  and 
to  vacate  the  rule  on  which  the  execution  had 
been  issued,  with  costs,  to  be  paid  by  Andrew 
Jackson.  It  appeared  that  a  judgment  was 
obtained  at  the  last  term,  on  the  bond  given  to 
298*]  the  people  *by  the  sheriff  of  Seneca 
Co.,  and  the  other  defendants,  as  his  sureties, 
under  the  2d  section  of  the  Act  Concerning 
Sheriffs,  &c.  (Sess.  36,  ch.  67.)  And  which 
bond  had  been  prosecuted  at  the  instance  and 
on  the  motion  of  Samuel  Meeker  and  Jacob 
W.  King.  By  the  6th  section  of  the  Act,  it  is 
declared  that  in  case  of  any  recovery  by  any 
party  aggrieved,  against  any  sheriff,  for  any 
default,  &c.,  it  shall  be  lawful  for  the  judges 
of  this  court,  upon  motion  in  open  court,  to 
order  the  bond  given  by  the  sheriff  to  be  put 
in  suit  against  him  and  his  sureties  ;  and  when 
judgment  is  obtained,  the  court  shall,  on  mo- 
tion in  open  court,  direct  so  much  to  be  levied 
thereon,  as  shall  be  sufficient  to  pay  to  the 
party  aggrieved  his  debt,  &c.  And  that  if, 
after  judgment  obtained  upon  such  bond,  any 
other  party  aggrieved,  and  who  shall  have 
recovered  any  debt  or  damages  against  such 
sheriff,  for  any  default,  &c.,  shall  apply  to  the 
court  for  relief,  the  court  shall,  upon  motion 
in  open  court,  direct  such  further  sum  to  be 
levied  on  such  judgment,  &c.,  as  shall  be  suf- 
ficient to  pay  the  debt,  &c.,  to  such  party 
aggrieved. 

On  the  test.  fi.  fa.,  issued  in  the  .cause,  was 
the  following  indorsement :  "The  sheriff  of 
the  County  of  Seneca  is  directed  by  order  of 
this  court,  to  levy  on  the  within  execution,  the 
sum  of  $89.98,  with  interest  from  the  26th  of 
May,  1821  ;  it  being  the  amount  of  a  judg- 
ment recovered  in  this  court  in  favor  of 
Andrew  Jackson  against  Lewis  Birdsall,  late 
sheriff  of  Seneca  County,  for  default  in  his 
office,  in  1816."  The  rule  for  leave  to  issue 
execution,  and  to  collect  the  money  as  indorsed 
on  the  test.fi.  fa.,  was  obtained  in  open  court, 
on  an  affidavit  stating  a  recovery  by  A.  Jack- 
son against  L.  Birdsall,  late  sheriff,  &c.  But 
the  defendants,  who  were  sureties  for  the 
sheriff,  had  no  notice  of  the  motion.  L.  B. 
took  the  oath  of  office,  as  sheriff,  May  15, 1816, 
and  the  bond  was  executed  the  same  day.  •  He 
was  again  sworn  into  office  as  sheriff  May  21, 
1817,  but  the  sureties  now  sued  were  not  bail 
for  him,  during  the  last-mentioned  term. 
•  Mr.  Maynard  said  that  it  was  a  general  and 
well-established  rule  that  no  special  motion, 
299*]  which  was  intended  to  subject  a  *party 
to  the  payment  of  money,  or  which  was  to 
operate  in  the  nature  of  a  final  judgment  ought 
to  be  granted,  without  giving  the  party  an  op- 
portunity of  being  heard.  (Bouton  v.  Nelson, 
3  Johns.,  474  ;  Commissioners  of  Kinderhook  v. 
Ckiw,  15  Johns,,  537.)  The  Statute  does  not 
take  away  this  common  right,  but  rather 
implies  that  notice  should  be  given. 
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directs  interest  to  be  collected.  The  Statute 
merely  authorizes  the  collection  of  so  much  as 
will  pay  the  debt  or  damages  recovered  with 
costs.  It  is  silent  as  to  interest.  In  an  action 
of  debt  for  an  escape,  interest  was  not  allowed. 
(Rawson  v.  Dole,  2  Johns.,  454.)  The  sureties 
of  a  sheriff  are  entitled  to  favor  as  much  as 
any  other  bail. 

Again  ;  the  judgment  against  the  sheriff  is 
not  such  as  will  authorize  an  execution  against 
the  sureties.  One  count  of  the  declaration  is 
assumpsit  for  money  had  received,  &c.,  and 
the  other  on  the  case.  The  judgment  was  by 
default,  and  damages  were  assessed  generally 
on  a  writ  of  inquiry  ;  so  that,  if  the  first  count 
were  proper,  it  is  impossible  to  ascertain  what 
damages  were  given  on  the  first  count.  The 
second  count  is  not  for  any  "misconduct  or 
default  in  his  office,"  but  merely  for  a  breach 
of  promise.  It  is  not  within  the  terms  of  the 
undertaking  of  the  sureties  of  the  sheriff  that 
they  are  to  be  liable  for  anything  but  his 
neglect  of  his  official  duty.  The  second  count 
is  also  deficient,  in  not  describing  the  process 
on  which  the  sheriff  received  the  money,  the 
time  of  the  arrest,  or  in  what  manner  the 
sheriff  has  been  guilty  of  misconduct  in  his 
office.  The  time  laid  in  the  second  count,  of 
the  promise  to  pay,  is  in  Oct.,  1820,  more  than 
four  years  after  the  defendants  had  ceased  to 
be  bail. 

Mr.  J.  0.  Spencer,  contra. 

Per  Curiam.  As  to  the  first  point,  there 
seems  to  be  no  settled  rule  of  practice  ;  but  it 
appears  to  be  highly  reasonable  and  just  that 
there  should  be  notice  to  the  sureties,  who  may 
have  good  cause  to  show  why  execution  should 
not  issue  against  them.  We  deny  the  present 
motion,  without  *costs  ;  but  we  lay  it  [*3OO 
down  as  a  rule,  in  future,  that  notice  must  be 
given.  We  are  of  opinion  that  interest  may  be 
collected  on  the  execution  against  the  sheriff 
and  his  sureties,  if  the  judgment  was  such  as 
would  carry  interest  under  the  Statute.  We 
will  stay  the  proceedings  until  the  next  term, 
to  give  the  party  an  opportunity  of  producing 
an  affidavit  of  merits. 

Rule  accordingly. 
Cited  in— 30  Johns.,  300. 


THE  PEOPLE 

v. 

MATTHEWSON    AND   WOOD,    Impleaded 
with  DAVIS. 

Suit  on  Sheriff's  Bond — Judgment — Party  in 
Interest  may  have  Amount  of  Original  Judg- 
ment, Interest  and  Costs,  Levied  on  Execution 
without  Notice. 

The  party  at  whose  instance  a  sheriff's  bond  is 
sued,  may,  after  judgment  againt  the  sheriff  and  his 
sureties,  move  to  have  the  amount  of  his  original 
ludgment  against  the  sheriff  with  interest  and  costs, 
evied  on  the  execution  to  be  issued  against  the 
sheriff  and  his  sureties,  without  giving  a  previous 
notice  of  such  motion  to  the  defendants. 

Citation— 20  Johns.,  297. 

ON  producing  the  record  in  this  cause,  it  ap- 
peared that  the  action  was  brought  on  a 
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bond  given  by  John  S.  Davis,  late  sheriff  of  the 
County  of  Oswego,  and  his  sureties,  for  the 
due  performance  of  his  duty  as  sheriff,  pursu- 
ant to  the  Statute:  and  that  the  same  had  been 
prosecuted,  by  leave  of  the  court,  at  the  in- 
stance of  Barent  Walradt. 

Mr.  Reynolds,  in  behalf  of  Walradt,  now 
moved  that  the  sheriff  of  the  County  of 
Oswego  be  directed  to  collect  on  the  execution 
to  be  issued  in  this  cause,  the  sum  of  $169.93, 
being  the  amount  of  the  original  judgment 
against  J.  8.  Davis,  at  the  suit  of  B.  Walradt, 
for  the  default  of  the  said  sheriff,  in  his  office, 
&c.,  together  with  the  interest  thereon,  from 
Oct.  24,  1821,  the  day  when  the  said  judgment 
was  docketed  and  the  cost  of  suit ;  and  that 
the  amount  be  paid  over  to  the  said  B.  W. 

Per  Curiam.  As  this  suit  was  brought  at 
the  instance  of  Walradt,  on  whose  motion  the 
action  was  brought  on  the  sheriff's  bond,  it  is, 
in  that  respect,  distinguishable  from  the  case 
of  The  People  v.  Birdsall,  just  now  decided. 
This  application,  therefore,  may  be  made, 
without  giving  previous  notice  to  the  defend- 
ants ;  and  we  grant  the  rule. 

Rule  granted. 


3O1*]  *JACKSON,   ex   dem.   CORSON  and 
SEBRING, 

CAIRNS  AND  COLES. 

Deed  by  Husband  and  Wife  of  Wife's  Lands — 
Signed  but  not  Acknowledged  by  Wife,  Void  as 
to  Her — Death  of  Wife — Possession  by  Hus- 
band Claiming  Ownership — Husband  Deemed 
Tenant  at  Sufferance — Possession  not  Adverse 
— Statute  of  Limitations — Legal  Disability. 

Where  a  wife  joins  with  her  husband  in  the  exe- 
cution of  a  deed  of  her  own  lands,  but  does  not  ac- 
knowledge the  deed  before  a  magistrate,  according 
to  the  Statute,  her  right  is  not  devested. 

Where  the  husband  was  seised  of  lands  in  right  of 
his  wife,  and  the  wife  died  in  1795,  and  the  husband 
afterwards  continued  in  possession  of  the  land, 
claiming  it  as  his  own,  and  making  permanent  im- 
provements thereon,  and  in  1800  executed  a  mort- 
gage  of  the  land  as  his  own.  Held  that  the  husband, 
after  the  death  of  his  wife,  was  a  tenant  at  suffer- 
ance ;  and  his  continuance  in  possession  was  not 
adverse  or  hostile  to  the  true  owners,  or  heirs  of  the 
wife. 

A  party  having  right  to  land,  has,  in  every  event, 
twenty  years  to  make  an  entry;  and  if  under  legal 
disability  when  his  right  of  entry  first  accrued,  he 
may,  though  twenty  years  have  elapsed,  bring  his 
action  within  ten  years  after  his  disability  is  re- 
moved. 

Citations— 10  Johns..  435;  16  Johns..  110;  Stat.  32, 
H.  VIII.,  ch.  38,  sec.  6 ;  1  Greenl.ed.,  N.  Y.  Laws,  207, 
393 ;  Act,  March  3, 1787,  sec.  2 ;  2  Bl.  Com.,  149, 150 ;  9 
Johns.,  181 ;  3  Johns.  Ch.,  136, 137. 

T7JECTMENT  for  lands,  &c.,  in  Northfield, 
J-J  in  the  County  of  Richmond,  tried  before 
the  Chief  Justice,  May  31,  1821. 

NOTE. — In  support  of  the  doctrine  that  a  convey- 
ance of  a  married  woman  i»  of  no  force  until  acknowl- 
edged by  her,  see  Jackson  v.  Stevens,  16  Johns.,  110 ; 
Oillett  v.  Stanley,  1  Hill,  121 ;  Curtiss  v.  Follett,  15 
Barb.,  337 ;  Martin  v.  Dwelly,  6  Wend.,  9 ;  Kyerss  v. 
Wheeler,  25  Wend.,  436. 

If  the  wife  acknowledges  the  deed  subsequent  to 
its  execution,  the  act  does  not  relate  back  to  the  ex- 
ecution. Jaokson  v.  Stevens,  16  Johns.,  110.  See 
Jackson  v.  Bull,  1  Johns.  Gas.,  81,  note. 

Adverse  ptxtscssion—What  constitutes.  Brandt  v. 
Ogden,  1  Johns.,  156,  note. 
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Jacob  Corson  died  seised  and  possessed  of 
the  premises  in  question  and  other  real  estate 
in  1772,  leaving  three  children— Mary,  the 
wife  of  John  Simonson ;  Cornelia,  wife  of 
Ernest  Linder,  and  after  his  death,  wife  of 
James  Duffle,  and  after  his  death,  wife  of 
Gozen  Ryers  ;  and  Elizabeth,  wife  of  Jacob 
S«bring.  Mary,  the  wife  of  Simonson,  died 
in  1779,  leaving  two  children,  Cornelia,  one  of 
the  lessors  of  the  plaintiff,  and  John  Simonson, 
who  is  now  living.  Cornelia,  at  the  age  of 
19  years,  married  Daniel  Corson  in  1791,  from 
whom  she  was  legally  divorced  Dec.  4,  1810, 
by  a  decree  of  the  Court  of  Chancery,  dissolv- 
ing the  marriage.  Cornelia'  Ryers,  before  her 
last  marriage  and  whilst  she  was  the  wife  of 
Duffle,  occupied  with  her  husband  the  prem- 
ises in  question.  She  died  July  13,  1795, with- 
out issue,  and  G.  Ryers  died  in  Jan.,  1802. 
Jacob  Sebring,  husband  of  Elizabeth  Sebring, 
the  other  lessor  of  the  plaintiff,  who  was  mar- 
ried before  the  death  of  her  sister,  Mrs.  R., 
died  Aug.  4,  1803.  It  was  proved  that  Gozen 
Ryers  was  in  possession  of  one  half  of  the 
Corson  property,  including  the  premises  in 
question,  from  the  time  of  his  marriage  with 
Cornelia  C.,  until  his  death,  and  that  his  son, 
John  P.  Ryers,  held  possession  of  it  until  after 
the  sale  of  it  to  the  defendant,  Cairns,  Aug.  7, 
1805.  G.  Ryers  claimed  the  property  as  his 
own,  by  purchase  from  Terence  Reilly ;  and 
such  claim  was  asserted  before  and  after  the 
death  of  his  wife.  Since  the  sale  to  Cairns, 
he  has  been  in  possession.  The  other  half  of 
the  Corson  property  has  been  held  by  John 
Simonson  and  *those  claiming  under  [*3O2 
him,  for  many  years,  and  as  far  back  as  the 
witnesses  could  remember.  G.  Ryers  built 
several  houses  on  the  part  possessed  by  him,  in 
one  of  which  J.  Johnson  lived  in  1796. 

The  defendants  set  up  an  adverse  title  and 
possession,  and  gave  in  evidence  :  1.  A  deed 
from  Jacob  Sebring,  Jr.,  and  Elizabeth,  his 
wife,  dated  Apr,  2,  1776,  to  John  Simonson, 
and  James  Duffle,  for  £600  in  fee,  of  one  third 
of  all  the  real  estate,  &c.,  of  which  Jacob 
Corson,  Jr.,  died  seised,  which  deed  was  duly 
acknowledged  and  recorded.  2.  A  deed  from 
Terence  Reilly  to  Gozen  Ryers,  dated  Jan.  30, 
1788,  in  fee,  of  one  half  of  all  the  real  estate, 
&c.,  of  which  J.  C.,  Jr.,  died  seised,  for  the 
ousideration  of  £1,000.  3.  A  mortgage  of 
the  premises  in  question,  from  Gozen  Ryers, 
dated  Sept.  21, 1792,  to  the  New  Loan  Officers 
of  the  County  of  Richmond,  which  mortgage 
was  paid  off  by  Cairns,  Apr.  3,  1808.  4.  A 
mortgage  of  the  same  premises  by  Gozen 
Ityers  to  Richard  Wain,  to  secure  the  payment 
of  $2,000,  dated  June  5,  IfcOO  ;  and  the  pro- 
ceedings to  foreclose  the  mortgage  in  chancery, 
and  a  deed  of  a  master,  under  a  decree  of  fore- 
closure and  sale,  dated  Aug.  5,  1805,  to  Cairns 
"or  $6,300.  5.  A  mortgage  from  John  P. 
tlyers  to  Richard  Wain  of  thirty  five  acres  of 
the  premises,  for  securing  the  payment  of 
$1,500,  dated  July  1,  1802. 

It  appeared  that  the  declaration  in  the  cause 
was  served  on  the  defendant,  Coles,  May  17, 
1817. 

To  rebut  the  defense  of  adverse  title,   the 

ilainiill'  gave  in  evidence  a  deed,  dated  Jan. 

<J3,  1788,   from  Gozen  Ryers  and  Cornelia,  his 

wife,  to  Terence  Reilly,  for  one  half  of  all  the 
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lands,  &c.,  of  which  Jacob  Corson,  Jr.,  died 
seised,  but  which  was  never  acknowledged  by 
the  wife  ;  nor  was  it  proved  and  recorded  until 
Oct.  27,  1812  ;  and  was,  therefore,  read  in  evi- 
dence as  the  deed  of  Q.  Ryers  only. 

A  verdict  was  taken  for  the  plaintiff,  for 
three  fourths  of  the  premises  in  question,  sub- 
ject to  the  opinion  of  the  court,  on  a  case,  with 
leave  to  either  party  to  turn  the  same  into  a 
special  verdict. 

3O3*]  *  Messrs.  Van  Wyck  and  ATGaraghan, 
for  the  plaintiff,  contended  : 

1.  That  no  adverse  possession  commenced 
until  after  the  purchase  by  Cairns,  under  the 
sale  on  the  foreclosure  of  the   mortgage,   in 
Aug.,  1805. 

2.  That  the   pretended  title  derived   from 
Terence  Reilly,  was  a  nullity,  Cornelia  Ryers 
never  having  acknowledged  the  deed  to  him. 

3.  That  a  husband  cannot  by  an  act  of  his, 
disseise  his  wife  of  her  lands,  of  work  a  dis- 
continuance of  her  estate. 

4.  That  Cornelia  Corson,  one  of  the  lessors, 
having  brought  her  action  within  ten  years 
after  the  death  of  her  husband,  was  entitled  to 
one  fourth  ;   and  the  other  lessor,  Elizabeth 
Sebring,  having  also  brought  her  action  within 
twenty  years  from  her  husband's  death,  was 
entitled  to  recover  one  half  of  the  premises. 

They  cited  Adams  on  Eject.,  38,  n.;  2  Salk., 
423  ;  2  Ld.  Raym.,  830  ;  Bull.  N.  P.,  130  ;  2 
Cai.,  174;  3  Johns.  Cas.,  109,  124,  128;  1 
Johns.,  156  ;  4  Johns.,  202  ;  7  Johns.,  157  ;  9 
Johns.,  163,  174  ;  10  Johns.,  143  ;  13  Johns., 
555,  553  ;  16  Johns.,  110  ;  18  Johns.,  361. 

Mr.  G.  Griffin,  for  the  defendants,  con- 
tended : 

1.  That  it  was  to  be  presumed,  under  all  the 
circumstances  of  the  case,  that  Gozen  Ryers, 
at  the  time  of  his  death,  had  a  legal  title  to  the 
premises  in  question. 

2.  That  there  having  been  an  adverse  pos- 
session of  more  that  twenty  years,  Elizabeth 
Sebering  was  barred,  in  consequence  of  her 
not  having  prosecuted  her  claim  within   ten 

Bjars  after  the  termination  of  her  coverture, 
e  cited  Jackson  v.  Newton,  18  Johns.,  3H1 ; 
Jackson  v.  Thomas,  16  Johns.,  93  ;  Slywrightv. 
Page,  1  Lev.,  166  ;  Van  Dyck  v.  Van  Beuren, 
1  Cai.,  89,  91  ;  Ballaut.  on  Limit.,  23,  24  ;  6 
Com.  Dig.,  tit.  Seisin,  F,  1  ;  Co.  Lit.,  57  b  ;  6 
East.,  80;  4  Taunt.,  826. 

SPENCER,  (Jh.  J.,  delivered  the  opinion  of 
the  court : 

It  was  decided  by  this  court,  in  the  cases  of 
Jackson,  v.  Sears,  10  Johns.,  435,  and  Jackson 
v.  Stevens,  16  Johns.,  110,  that  a  grant  in  fee, 
3O4*]  by  the  husband  and  wife,  of  *the  wife's 
lands,  the  deed  not  being  acknowledged  by 
her  according  to  the  Statute,  passed  only  the 
husband's  interest,  and  that  the  estate,  after 
his  death,  reverted  to  her  and  her  heirs.  At 
the  common  law,  the  alienation  of  a  husband, 
who  is  seised  in  right  of  his  wife,  worked  a 
discontinuance  of  her  estate.  This  was 
remedied  by  the  Stat.  of  32  Hen.  VIII.,  ch. 
28,  sec.  6,  and  which  has  been  re-enacted  here 
(1  Greenl.  ed.  L.  N.  Y.,  393),  and  continued  in 
the  successive  revisions  of  the  Statutes.  The 
Act  was  passed  the  3d  of  Mar.,  1787.  The  2d 
section  declares  that  no  fine,  feoffment,  or 
other  act,  made  or  done  by  the  husband  only, 
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of  lands,  the  inheritance  or  freehold  of  the 
wife,  during  coverture,  shall  work  a  discon- 
tinuance, or  be  prejudicial  or  hurtful  to  the 
wife,  or  her  heirs  ;  but  that  the  wife.,  and  her 
heirs,  shall  and  may  enter  into  all  such  lands, 
and  hold  the  same  according  to  their  rights  and 
titles  therein,  as  if  no  such  fine,  feoffment,  or 
other  act,  had  been  done. 

The  deed  to  Reilly,  in  Jan.,  1788,  although 
the  wife  joined  in"  it,  was  not  within  this 
Statute,  for  it  was  an  act  entirely  null  and  void 
as  to  her.  The  Statute  intended,  where  the 
conveyance  was  to  devest  her  right,  that  she 
should  aliene  according  to  law,  that  is,  by  a 
deed  acknowledged  by  her  before  a  magistrate 
thereto  authorized.  That  deed,  then,  operated 
only  as  a  deed  from  Ryers,  and  did  not  devest 
the  right  of  his  wife,  or  her  heirs. 

When, therefore,  Reilly  reconveyed  to  Ryers, 
the  latter  acquired  no  new  right,  but  was 
merely  reinvested  with  his  former  estate,  the 
right  to  the  possession  during  the  coverture. 
The  mortgage  to  the  new  Loan  Officers,  in 
1792,  by  Ryers,  is  open  to  the  same  remarks. 
It  had  no  effect  on  the  wife's  rights. 

It  becomes  wholly  unnecessary  to  consider 
the  effect  of  Ryers'  mortgage  to  Wain,  in 
June,  1800,  for  this  action  was  brought  within 
seventeen  years  thereafter. 

Cornelia  Ryers  died  in  July,  1795,  and  it  be- 
comes a  question,  whether  the  continuance  of 
G.  Ryers  in  possession  from  that  time  until 
hisde.ath,  in  Jan.,  1802.  acquired  the  charac- 
ter of  a  hostile  and  adverse  possession  as 
against  the  heirs  of  his  wife.  It  is  asserted  by 
the  defendant's  counsel,  that  his  possession  be- 
came hostile  and  adverse  immediately  after 
*the  death  of  the  wife,  and  they  rely  [*3O5 
on  the  facts  of  his  having  erected  buildings  on 
the  premises  as  early  as  1796,  and  his  claiming 
the  premises  to  be  his  property. 

We  must  consider  Mrs.  Ryers  as  entitled  to 
that  part  of  the  Corson  estate  which  she  pos- 
sessed before  her  marriage  with  Ryers,  and 
which  he  possessed  during  the  coverture,  and 
afterwards  in  severally.  There  is  no  evidence 
that  the  coparceners  ever  made  partition,  but 
the  undisturbed  possession  of  one  moiety  of 
the  Corson  estate,  by  Simonson,  and  of"  the 
other  by  Mrs.  Ryers  and  her  husband,  author- 
izes a  presumption  of  a  release  among  the  co- 
parceners. 

As  to  the  right  of  Cornelia  Corson  to  re- 
cover, the  counsel  for  the  defendants  makes 
no  objection.  Indeed,  there  is  no  pretense  to 
controvert  it.  She  was  a  feme  covert  when 
Mrs.  Ryers  died,  in  1795.  and  she  continued 
so  until  Dec.,  1810,  when  she  was  divorced  a 
vinculo  matrimonii.  She,  and  her  brother, 
John  Simonson,  according  to  the  5th  rule  of 
descent  (1  Green,  ed.  L.  N.  Y.,  207),  inherited 
the  share  which  their  mother  Mary  would 
have  inherited  had  she  survived  ;  and  conse- 
quently, Cornelia  Corson  becomes  entitled  to 
one  fourth  part  of  the  premises,  this  suit  being 
brought  within  seven  years  after  she  became 
discovert. 

As  to  Elizabeth  Sebring,  she  was  married  to 
Jacob  Sebring  before  Mrs.  Ryers'  death. 
Sebring  died  in  1803.  Unless,  then,  G.  Ryers 
merely  continuing  in  possession  after  the 
death  of  his  wife,  in  1795,  claiming  the  prem- 
ises as  his,  and  erecting  buildings  thereon, 
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constitutes  an  adverse  possession,  there  is 
nothing  to  bar  Mrs.  Sebring's  right  to  recover. 
It  is  observable  that  G.  Ryers  made  no  con- 
veyance of  the  premises  after  the  death  of  his 
wife,  until  the  5th  of  June,  1800,  when  he 
executed  a  mortgage  to  Wain.  I  put  out  of 
view  the  deed  to  Reilly,  and  his  conveyance 
to  G.  Ryers,  as  void  and  nugatory  acts  ;  Ryers 
must  be  considered  as  holding  and  enjoying 
the  premises  in  consequence  of  his  marital 
rights,  and  he  was  a  tenant  at  sufferance  after 
the  death  of  his  wife.  "  An  estate  at  suffer- 
ance is  where  one  comes  into  possession  of 
land  by  lawful  title,  but  keeps  it  afterwards 
without  any  title' at  all."  (2  Bl.  Com.,  149.) 
"  And  this  estate  may  be  destroyed  whenever 
the  true  owner  shall  make  an  actual  entry  on 
3O6*]  the  lands,  and  oust  the  tenant  ;  *for, 
before  entry,  he  cannot  maintain  an  action 
of  trespass  against  the  tenant  by  sufferance,  as 
he  might  against  a  stranger,  and  the  reason  is 
because  the  tenant  being  once  in  by  a  lawful 
title,  the  law,  which  presumes  no  wrong  in 
any  man,  will  suppose  him  to  continue  upon  a 
title  equally  lawful ;  unless  the  owner  of  the 
land,  by  some  public  and  avowed  act,  such  as 
entry  is,  will  declare  his  continuance  to  be 
tortious,  or,  in  common  language,  wrongful." 
(2  Bl.  Com.,  149,  150.)  We  perceive,  then, 
that  Ryers  continuance  in  possession  after  the 
termination  of  the  estate  he  held  in  right  of  his 
wife,  was  a  tenancy  at  sufferance,  not  torti- 
ous as  regarded  the  true  owners,  and  conse- 
quently not  hostile  or  adverse  to  their  right. 
His  claim  of  title,  and  building  on  the  prem- 
ises, can  have  no  effect,  for  it  does  not  appear 
that  this  was  ever  brought  home  to  the  knowl- 
edge of  the  lessors.  I  do  not  mean  to  admit 
that  had  the  claim  been  known  to  them,  that 
a  mere  claim  of  title  by  a  tenant  at  sufferance 
would  create  a  disseisin,  or  a  possession 
adverse  to  the  true  owner.  It  is  unnecessary 
to  decide  upon  the  operation  of  the  mortgage 
by  Ryers  to  Wain,  in  1800,  or  whether  that 
constituted  an  adverse  possession,  although  I 
am  of  opinion  it  did  not  ;  and  that  there  never 
was  an  adverse  possession  until  Cairns  entry, 
subsequent  to  the  sale  in  1805.  But,  if  it  be 
admitted  that  an  adverse  possession  com- 
menced in  1800,  it  does  not  bar  the  right  of 
entry  of  Mrs.  Sebring.  There  is  no  doubt 
that  a  party  has,  in  every  event,  twenty  years 
to  make  an  entry;  and  if  under  disability  when 
the  right  or  title  of  entry  first  accrued,  then 
such  person  may,  notwithstanding  twenty  years 
have  expired,  bring  an  action,  or  make  an 
entry,  within  ten  years  after  the  disability  is 
removed.  Mrs.  Sebring,  having  become  dis- 
covert in  1803,  cannot  avail  herself  of  this 
provision  of  the  Statute,  giving  her  ten  years 
after  the  disability  removed.  Still  she  is  not 
in  a  worse  situation  in  consequence  of  her  dis- 
ability, than  a  person  having  no  disability. 
She  has  her  full  twenty  years  to  make  her 
entry,  from  the  period  of  her  dispossession, 
which,  at  all  events,  did  not  take  place  until 
1800,  and  this  suit  was  instituted  in  1817. 
(Smith  v.  Burtis,  9  Johns.,  181  ;  3  Johns.  Ch., 
136,  137.)  I  have  been  more  particular  in 
3O7*]  stating  the  reasons  of  the  decision  *of 
the  court  in  this  case,  lhan  was  necessary,  as 
all  the  principles  were  decided  by  this  court 
upon  a  state  of  facts  between  the  same  lessors 
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and  Cairns,  on  a  former  occasion,  but  that 
decision  was  not  reported.  We  then  decided 
that  Ryers  continuance  in  possession  was  not 
adverse,  and  that  the  lessors  were  not  barred 
by  the  Statute  of  Limitations. 

The  deed  from  Jacob  Sebring  and  Eliza- 
beth, his  wife,  to  Simonson  and  Duffle,  for 
one  third  of  the  real  estate  whereof  Jacob 
Corson  died  seised,  dated  the  2d  of  April, 
1776,  was  not  given  in  evidence  in  the  former 
case  ;  but  the  defendants  claim  no  title  under 
that  conveyance,  and  have  not  connected 
themselves  with  it,  and  have  not  relied  upon 
it  in  the  argument.  No  effect,  therefore,  can 
be  attributed  to  it,  especially  as  Mrs.  Ryers 
possessed  one  half  of  the  whole  Corson  prop- 
erty before  her  marriage  with  Ryers,  and  as 
he,  also,  by  virtue  of  that  marriage,  possessed 
to  the  same  extent.  There  must  be  judgment 
for  the  plaintiff  for  three  fourths  of  the  prem- 
ises in  question. 

Judgment  for  the  plaintiff,  accordingly. 

Cited  in— 6  Wend.,  19;  17  Wend.,  541 ;  6  Hill.,  194 ; 
11  Barb.,  572. 


BARRIE  v.  DANA. 

Execution — Judgment  Roll  mmt  be  Filed  Before 
IsHue  of. 

The  judgment  roll  or  record  must  not  only  be 
signed,  but  actually  filed  with  the  clerk,  before  the 
plaintiff  can  take  out  execution. 

MR.   J.   A.    SPENCER  moved  to  set  aside 
ihe  capias  ad  satisfaciendum  in  this  cause, 
on  the  ground  that  the  judgment  roll  was  not 
filed  in  the  clerk's  office,  at  the  time  the  ca.sa. 
was  issued.     It  was  admitted  that  the  rule  for 
judgment  was  duly  entered,  and  the  judgment 
roll  regularly  signed  before  the  ca.  sa.  issued  ; 
but  the  record  was  not  filed  until  afterwards, 
though   before  notice  of  the  present  motion. 
Mr.  C.  P.  Kirkland,  contra,  contended  : 

1.  That  there  was  no  statute  which  required 
the  judgment  roll  to  be  actually  filed  before 
execution  was  issued. 

2.  That  by  the  practice,  as  it  existed  at  the 
time    the    Statute    Relative    to    Judgments 
and    Executions    was    passed,   an   execution 
*might   be  issued    as  soon   as  it  was  [*3O8 
signed,  and  before  it  was  entered,  or,  in  other 
words,  before  the  roll  was  actually  filed.     The 
7th  section   of  that  Statute  declares  (1  N.  R. 
L.,  500,  sess.  36,  ch.  50),  that  where  any  debt 
shall  be  recovered,  &c. ,  it  shall  be  lawful  for 
the  party  in  whose  favor  such  judgment  shall 
be  given,    to  have  an  execution    against  the 
body,  or  the  goods  and    chattels,  lands  and 
tenements,  &c.     By  the  2d  section  of  the  same 
Act,  the  judge  or  officer  signing  any  judgment 
is  required   to  set  down  the  day  and  year  of 
his  signing   upon  the  margin  of  the  roll  or 
record    where  the  same    judgment    shall  be 
entered  ;  and    the    clerks    of  the  courts  are 
required  to  mark  on  the  back  of  every  roll  or 
judgment   filed,  the  time  of  filing  the  same  ; 
and  no  judgment   shall  affect  any  lands,  &c., 
but  from   the  time  of  the  actual  filing  of  the 
roll    or    record    of   the  judgments    in    their 
respective  offices,  after  the  same  shall  have 
been    signed  as  aforesaid.     Now,  the    judg- 
ment is  perfect  as  soon  as  the  judgment  roll  is 
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signed  by  the  judge  or  officer,  in  the  manner 
prescribed  by  the  Act,  so  as  to  authorize  the 
issuing  of  an  execution  against  the  body  of 
the  debtor  ;  though  his  lands,  cannot  be 
affected  until  the  judgment  is  actually  filed  or 
docketed.  It  is  expressly  laid  down  in  the 
English  books  of  practice,  that  an  execution 
may  issue  as  soon  as  judgment  is  signed. 
(Tidd.  Pr..  909  ;  Gilb.  C.  P.,  24 ;  Law  of  Ex., 
43;  Sheridan  Pr.,  299;  Barnes  Notes,  179.) 
Tidd  (Pr.,  843)  says:  "The  taxing  of  costs 
upon  a  postea,  is  considered  as  signing  final 
judgment,  after  which  execution  may  be 
immediately  taken  out  against  the  defendant's 
person  or  goods  ;  but  in  order  to  charge  him 
in  execution,  or  bind  his  lands,  &c.,  or  if  a 
writ  of  error  be  brought,  it  is  necessary  that 
the  judgment  should  be  entered  of  record.and 
docketed,  and  the  judgment  roll  carried  to, 
and  filed  in  the  treasury  of  the  court."  (1 
Crompt.  Pr.,  336  ;  1  Sell.  Pr.,  530,  531.)  The 
charging  in  execution  mentioned  by  Tidd  is  a 
very  different  thing  from  issuing  a  ca.  sa. 
To  charge  a  defendant  in  execution,  according 
to  the  English  practice,  a  committitur  must  be 
entered  on  the  roll  ;  and  to  authorize  the 
entry  of  such  committitur,  on  record,  a  com- 
mittitur piece  must  be  filed  with  the  clerk.  (3 
Burr.,  1841  ;  1  Crompt.  Pr.,  377.) 

3O9*]  *SPENCER,  C7t.  J.  It  has  been  the 
established  and  invariable  practice  of  this 
court,  for  more  than  thirty  years,  to  require 
the  judgment  roll  to  be  filed  with  the  clerk, 
before  issuing  execution,  It  is,  therefore, 
unnecessary  to  take  notice  of  the  practice  of 
the  English  courts.  The  motion  to  set  aside 
the  execution  ought  to  be  granted,  on  the 
defendant's  stipulating  not  to  bring  an  action 
for  false  imprisonment . 

Per  totam  Curiam. 
Rule  accordingly. 

Cited  in— 3  Cow.,  57;  10  Wend.,  545;  4  Den.,  243; 
10  Paige,  117 ;  24  N.  Y.,  398 ;  1  Barb.,  52;  4  Duer,  356. 


SHUFELT   v.    CRAMER   AND    SIMMONS. 

Practice     in    Justice     Court — Adjournment — 
Default. 

Where,  after  issue  joined  in  a  justice's  court,  the 
cause  is  adjourned  to  another  day,  and  the  justice 
waits  a  full  hour  after  the  time  appointed,  for  the 
appearance  of  the  parties,  that  is  a  reasonable  time 
and  he  tnay  proceed  to  call  them  and  give  judgment 
against  the  party  who  neglects  to  appear. 

IN  ERROR,  on  certiorari  to  a  justice's  court. 
Shuf  elt  was  plaintiff  below,  and  proceeded 
"by  summons,  on  the  return  of  which  issue  was 
joined.  The  cause  was  adjourned  until  Jan. 
14,  at  2  o'clock  P.  M.  The  defendants  ap- 
peared according  to  the  adjournment,  and 
were  ready  to  proceed.  The  justice  waited 
until  10  minutes  past  3  o'clock  P.  M.,  and 
then  called  the  parties ;  the  defendants  ap- 
peared but  the  plaintiff  did  not  appear,  where- 
upon the  justice  gave  judgment  of  nonsuit, 
and  adjudged  to  the  defendants  their  costs. 

Per  Curiam.  The  justice  was  bound  to  wait 
a  reasonable  time  for  the  appearance  of  the 
parties.  No  case  has  yet  decided  what  shall 
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be  considered  a  reasonable  time.  We  think, 
however,  that  waiting  a  full  hour  after  the 
time  appointed,  is  giving  a  sufficient  and  rea- 
sonable time  for  the  appearance  of  either  party. 
This  is  in  conformity  to  the  practice  on  a  sum- 
mons to  show  cause  before  a  judge.  We  are 
of  opinion  that,  as  a  general  rule,  the  justice 
must  wait  an  hour  for  the  appearance  of  the 
parties,  and  that  he  need  wait  no  longer, 
unless  some  excuse,  which  he  shall  deem  rea- 
sonable, be  shown,  for  giving  further  indul- 
gence. In  the  *present  case,  there  [*31O 
was  no  excuse  for  not  appearing  at  the  end  of 
the  hour  after  the  time  appointed. 

Judgment  affirmed. 

Cited  in— 6  Wend.,  633;  11  Wend.,  52;  12  Wend 
152;  2  Hill,  416;  3  Barb.,  373;  15  Barb.,  653;  38  How 
Pr.,  423 ;  4  Leg.  Obs.,  22  ;  6  Allen,  288. 


THE  PEOPLE 

v. 

THE  JUSTICES  OF  THE  GENERAL  SES- 
SIONS OF  THE  PEACE  OF  HERKI- 
MER  COUNTY. 

Practice — General  Venire —  Tested  out  of  Term — 
Amended. 

A  general  warrant  or  venire,  under  the  seal  of  the 
court,  to  the  sheriff,  to  summon  grand  and  petit 
jurors,  for  the  trial  of  all  the  causes  which  are  to  be 
tried,  before  a  Court  of  General  Sessions  of  the 
Peace,  returned  with  the  panels  of  jurors  annexed, 
in  the  manner  directed  by  the  llth  section  of  the 
Act  of  Feb.,  1813  (1  N.  R.  L.,  325,  sess.  36,  ch.  4),  is 
sufficient ;  and  "there  need  not  be  a  venire,  in  each 
particular  cause. 

Where  such  a  venire  is  tested  out  of  term,  the 
Court  of  Sessions  may  amend  it,  it  being  a  mere 
clerical  mistake. 

A  person  convicted  cannot  take  advantage  of  such 
mistake,  in  arrest  of  judgment. 

Citations— 1  N.  R.  L.,  325,  sess.  36,  ch.  4,  sec.  11 ;  18 
Johns.,  212. 

A  WRIT  of  mandamus  was  issued  at  the 
last  term,  directed  to  the  justices  of  the 
General  Sessions  of  the  Peace  of  Herkimer 
Co.,  commanding  them  to  render  judgment  on 
the  verdict  found  on  the  trial  of  James  Boyle, 
in  that  court,  on  an  indictment  for  perjury,  or 
show  cause,  &c.  From  the  return  to  the  man- 
damus, it  appeared  that  B.  pleaded  not  guilty, 
and  was  tried  in  Dec.  last,  and  the  jury  found 
a  verdict  of  guilty  ;  on  which  judgment  was 
suspended  by  the  court  until  May,  when  his 
counsel  moved  in  arrest  of  judgment,  on  the 
ground  that  no  writ  of  venire  facias  has  been 
issued  to  the  sheriff  of  Herkimer  to  summon  a 
jury  to  try  the  issue  of  traverse  on  the  indict- 
ment. It  appeared  that  a  precept,  under  the 
seal  of  the  court,  tested  Nov.  30,  1821,  was 
issued  to  the  sheriff, -to  summon  twenty-four 
good  and  lawful  men,  to  serve  as  a  grand  in- 
quest, &c.,  and  also  thirty-six  good  and  lawful 
men,  &c.,  "to  make  a  jury  for  the  trial  of 
such  causes  as  should  then  and  there  be  tried, 
&c."  The  sheriff  returned  the  writ,  with  two 
panels  annexed,  one  containing  the  names  of 
twenty-four  grand  jurors,  and  the  other  the 
names  of  thirty-six  petit  jurors,  certified  under 
the  hand  of  the  clerk  ;  and  that  the  jurors  had 
been  regularly  summoned  by  him  ;  and  their 
names  had  been  regularly  drawn  from  the  jury 
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box  kept  in  the  office  of  the  clerk  of  the  Court 
of  C.  P  of  H.  The  counsel  for  the  prisoner 
objected  that  the  general  precept  to  summon 
a  jury  for  all  issues  was  insufficient ;  and 
because  the  certificate  of  the  clerk  to  the  panel, 
which  was  dated  Nov.  23.  1831,  being  out  of 
term,  was,  therefore,  irregular  and  void.  The 
311*]  Court  of  Sessions,  on  both  *grounds, 
considered  the  trial  irregular,  and  arrested  the 
judgment ;  and  they  stated  this  to  be  the  cause 
why  they  had  not  proceeded  to  render  a  judg- 
ment on  the  verdict. 
Mr.  Ford,  District  Attorney,  now  moved  for 


a  peremptory 
question  was, 


mandamus.     He  said  the  only 
whether  the  trial  of  B.    was 


irregular,  because  no  venire  was  issued  to  try 
that  particular  traverse.  The  case  of  The  Peo- 
ple v.  M'Kay,  18  Johns.,  212,  was  decided  upon 
the  general  ground,  that  the  "  Act  for  Regu- 
lating Trials  of  Issues  and  for  Returning  Able 
and  Sufficient  Jurors  (1  N.  R.  L.,  328,  sess. 
36,  ch.  4),  and  the  "  Act  Concerning  Circuit 
Courts  and  Sittings,  and  the  Courts  of  Oyer 
and  Jail  Delivery"  (1  N.  R.  L.,  335,  sess.  36, 
•ch.  66),  must  be  considered  in  pari  materia  ; 
and  as  the  latter  Act  declared,  in  terms,  that 
the  District  Attorney  shall  issue  a  warrant 
under  the  seal  of  the  Supreme  Court,  to  the 
sheriff,  &c. ,  the  trial  in  that  cause  was  irregu- 
lar, as  no  such  warrant  had  been  issued.  The 
present  case  was  in  the  Court  of  General  Ses- 
sions of  the  Peace,  and  the  first  Act  only  was 
to  be  taken  into  consideration.  He  contended 
that  it  had  been  the  long  established  and  in- 
variable practice  of  the  District  Attorneys,  in 
the  several  counties,  to  issue  general  warrants 
to  the  sheriffs,  for  summoning  jurors  for  the 
Oourts  of  Sessions,  to  try  all  the  causes,  instead 
of  issuing  a  venire  in  each  particular  cause. 
He  said  that  the  Act  (1  N.  R.  L.,  328)  required 
the  clerk  "to  make  out  and  certify  under  his 
hand,  a  panel  of  the  names  of  the  jurors  so 
drawn  out,  with  their  respective  places  of 
abode  and  additions,  and  deliver  the  same  to 
the  sheriff  or  officer  whose  duty  it  shall  be  to 
summon  the  several  persons,"  &c.  This  cer- 
tificate is  the  act  of  the  clerk,  and  there  is 
nothing  in 'the  Statute  which  requires  that  it 
should  be  tested  in  term  or  sealed. 

Mr.  Lynch,  contra,  said  that  at  common  law 
a  venire  was  essentially  requisite  to  authorize 
the  sheriff  to  summon  a  jury.  In  the  case  of 
The  People  v.  M'Kay,  it  was  contended  that  the 
llth  section  of  the  Act  of  Feb.  25,  1813  (1  N. 
R.  L.,  325,  328),  dispensed  with  the  necessity 
of  issuing  a  venire  in  each  cause  ;  but  the  court 
decided  that  a  venire  was  requisite.  By  the 
312*]  16th  section  *pf  the  Act  (1  N.  R. 
L.,  339),  grand  and  petit  jurors  are  required 
to  be  summoned  by  the  sheriff  ;  and  the  court 
held  that  a  venire  was  necessary  for  that  pur- 
pose. The  sheriff  is  required,  in  the  same 
terms,  to  summon  jurors  for  the  General  Ses- 
sions of  the  Peace  ;  and  of  course  a  venire  was 
necessary.  As  this  is  not  an  application  by 
the  prisoner  himself;  he  cannot  be  again  tried 
for  the  same  offense  ;  and  if  the  court  should 
be  of  opinion  that  the  Sessions  were  right  in 
arresting  judgment,  the  defendant,  who  is  now 
in  prison,  ought  to  be  discharged. 

Again  ;  if  the  precept  set  forth  in  the  return 
is  to  be  considered  as  a  venire,  it  is  void,  for 
being  tested  out  of  term. 
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Per  Curiam.  The  llth  section  of  "The  Act 
for  Regulating  Trials  of  Issues  and  for  Return- 
ing Able  and  Sufficient  Jurors"  (1  N.  R.  L., 
325,  sess.  36,  ch.  4),  supersedes  the  necessity  of 
a  venire  in  each  particular  cause.  In  the  case 
of  The  People  v.  M'Kay,  which  was  in  the 
Oyer  and  Terminer,  there  was  no  venire  at  all; 
for  the  paper  purporting  to  be  a  venire  not 
having  the  seal  of  the  court,  was  considered  a 
nullity.  But  the  general  venire  in  this  case  was 
under  seal,  and  was  regularly  returned  with 
the  panels  of  jurors  annexed.  And  though  it 
may  have  been  tested  out  of  term,  it  was'not, 
therefore,  void  ;  but  the  Court  of  Sessions  had 
the  power  to  amend  it,  by  altering  the  teste  to 
the  last  day  of  the  preceding  court,  it  being 
the  mere  act  of  the  clerk  ;  and  the  defendant 
in  the  court  below  could  not  take  advantage  of 
such  an  error  or  irregularity,  in  arrest  of 
judgment. 

Motion  granted. 


*JACKSON,  ex  dem.  RUSSELL,  [*313 

v. 
WHITE. 

Citizenship — British  Officer — Resident  in  State 
Two  Years — Imprisoned— Return  to  England 
— Not  a  Citizen — No  Regular  State  Government 
Until  Constitution  Adopted,  in  1777. 

W.  E.  came  from  England  in  1774,  and  resided  in 
this  State,  and  was  an  officer  in  the  British  army. 
Having  been  arrested  in  1776,  as  a  person  disaffected 
to  the  American  Revolution,  he  was,  in  Aug.  or  the 
beginning  of  Sept.,  1776,  a  prisoner,  on  his  parole, 
and  remained  such  prisoner,  at  Albany,  until  Dec. 
or  Jan.  following,  waiting  for  a  passport  to  join  his 
regiment,  when  he  either  joined  the  British  army, 
or  went  to  England,  where  he  died  about  the  year 
1800,  being  then  a  general  in  the  British  army.  Held 
that  W.  E.  never  became  a  citizen  of  this  State, 
after  it  had  thrown  off  its  allegiance  to  Great  Brit- 
ain, and  become  a  sovereign  and  independent 
State  :  but  that  he  continued  a  British  subject,  so 
that  he  could  not,  by  reason  of  his  alienage,  take 
lands  in  this  State,  by  descent,  from  his  brother, 
who  died  in  1792. 

Although  the  Convention  of  Delegates  of  this 
State,  July  9,  1776,  adopted  the  Declaration  of  Inde- 
pendence, and  there  were  committees,  or  tempo- 
rary bodies  of  men  who  took  charge  of  the  public 
safety,  there  was  no  regular  organized  government 
or  any  executive,  legislative  or  judicial  authority  of 
the  State,  until  the  adoption  of  the  Constitution, 
Apr.  20, 1777. 

Citations— Vattel,  bk.  1,  ch.  3,  sec.  33,  and  ch.  16, 
sec.  195 :  Puff.,  639 ;  1  Dall.,  58 ;  4  Cranch,  209,  321  ;  2 
Johns.  Gas.,  30 ;  2  Cranch,  289. 

T7JECTMENT  for  lot  No.  41.  in  the  north- 
-L^  east  quarter  of  the  town  of  Columbus,  in 
the  County  of  Chenango,  tried  before  Mr.  Jus- 
tice Van  Ness,  at  the  Chenango  Circuit,  in 
June,  1821. 

The  plaintiff  gave  in  evidence  letters  patent, 
dated  May  27,  1791,  to  Robert  Edmonston,  for 
the  north  east  quarter  of  the  seventeenth  town- 
ship on  the  Unadilla  River  (now  the  town  of 
Columbus). 

J.  Aitcheson,  a  witness  for  the  plaintiff,  tes- 
tified that  he  was  well  acquainted  with  the 
family  of  Robert  Edmonston,  and  that  he  died 
in  Great  Britain  about  the  year  1792,  leaving 
three  children,  Samuel  B.,  Elizabeth  Frances 
(now  the  wife  of  George  Riddel),  and  Andrew, 
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all  of  whom  were  born  in  Great  Britain,  where 
they  have  always  resided,  except  Andrew, 
who  came  into  this  State  in  the  year  1811. 
That  Robert  E.,  at  the  time  of  his  death,  left 
two  sisters,  Grace  and  Eleanor,  and  one 
brother,  William,  all  of  them  born  in  Great 
Britain  :  and  none  of  them,  except  William, 
ever  resided  in  this  country.  That  Grace  died 
in  the  lifetime  of  William,  without  issue  ; 
William  died  in  London  about  twenty  years 
ago,  and  was,  at  the  time  of  his  death,  a  gen- 
eral in  the  British  army  ;  that  Eleanor  is  still 
living.  The  plaintiff  then  gave  in  evidence  a 
deed  from  Eleanor  E.,  Samuel  B.  E.,  George 
Riddel  and  Elizabeth  Frances,  his  wife,  and 
Andrew  E.,  to  the  lessor  of  the  plaintiff,  dated 
Apr.  27,  1812,  for  lots  39,  40,  41,  42  and  43,  as 
designated  on  a  map  made  for  the  said  Will- 
iam Edmonston  in  Nov.,  1796. 

John  Frank,  a  witness,  testified  that  he 
knew  William  Edmonston,  who  lived  on  his 
farm,  called  Mount  Edmonston,  on  the  Una- 
dilla  River,  before  the  Revolutionary  War  ; 
514*]  *that  in  1776  the  witness  was  a  mem- 
ber of  the  Committee  of  Safety,  in  the  town  of 
German  Flats  ;  and  the  committee,  in  that 
year,  caused  W.  E. ,  who  was  a  major  in  the 
British  service,  to  be  arrested,  as  a  disaffected 
person,  and  he  was  sent  to  Albany,  where  he 
remained,  as  the  witness  was  informed,  during 
the  ensuing  winter  ;  and  the  witness  believed 
that  he  was  arrested  after  the  Declaration  of 
Independence.  Another  witness  testified  that 
she  saw  William  E. ,  in  the  fall  of  the  year  1776, 
at  the  German  Flats ;  that  he  came  there  on  his 
way  to  Albany.  That  she  knew  the  time,  as 
it  was  after  the  birth  of  her  eldest  child,  who 
was  born  Aug.  19,  1776.  Another  witness  tes- 
tified that  he  saw  William  E.  in  Albany  the 
latter  end  of  Aug.,  or  beginning  of  Sept.,  1776, 
and  was  informed  by  him  that  he  had  just 
arrived,  and  was  a  prisoner  oh  his  parole ; 
that  he  again  saw  W.  E.  in  Albany  in  Dec.  or 
Jan.  following,  and  was  told  by  him  that  he 
was  waiting  for  a  passport  to  join  his  regiment. 
This  evidence  as  to  the  residence  of  W.  E.  in 
this  State,  was  objected  to  by  the  defendant's 
counsel,  but  the  objection  was  overruled  by 
the  judge. 

A  witness  (Cannon)  for  the  defendant  testi- 
fied that  he  passed  through  Albany  in  May  or 
June,  1776,  on  his  way  to  Lake  George,  and 
heard  that  Major  Edmonston  was  there,  and 
complained  of  being  made  a  prisoner  ;  but  he 
not  see  him  ;  the  witness  said  that  on  his  way 
to  Lake  George  he  met  the  American  troops  on 
their  retreat  from  Canada. 

The  defendant  read  in  evidence  an  Act  of 
the  Legislature,  entitled  "  An  Act  for  the  Re- 
lief of  the  Children  of  the  late  Robert  Edmon- 
ston," passed  Mar.  29,  1816 ;  and  also,  the 
decision  of  the  Chief  Justice  and  Surveyor- 
General,  made  in  pursuance  of  the  Act,  by 
which  it  was  decided  that  the  defendant  was 
an  actual  settler  on  lot  No.  41,  the  premises 
in  question,  under  the  said  Act,  and  that  the 
children  of  the  said  Robert  E.  should  convey 
the  said  lot  to  the  defendant,  on  the  terms  men- 
tioned by  that  decision,  from  which  it  further 
appeared  that  Andrew  Edmonston,  in  behalf 
or  the  children  of  Robert  Edmonston,  attended 
with  his  counsel,  before  the  Chief  Justice  and 
Surveyor-General. 
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*This  evidence  was  objected  to  by  [*315 
the  plaintiff's  counsel,  but  admitted  by  the 
judge. 

A  verdict  was  taken  for  the  plaintiff,  subject 
to  the  opinion  of  the  court  on  a  case  contain- 
ing the  facts  above  stated,  with  liberty  to 
either  party  to  turn  the  same  into  a  special 
verdict. 

Mr.  R.  Campbell,  for  the  plaintiff.  He  con- 
tended : 

1.  That  William  Edmonston,  being  a  free- 
holder in  this  State  until,  and  after  July  16, 
1776,  owed  allegiance  to  the  State,  and  was  a 
citizen  thereof,  and  had  capacity  to  take  and 
hold  lands  by   descent.     July   16,    1776,  the 
Convention  of  the  State,   whose  proceedings 
are  declared  by  the  Constitution  to  be  part  of 
the  laws  of  the  land,  "  resolved,  unanimously, 
that  all  persons  abiding  within  the  State  of 
New  York,  and  deriving  protection  from  the 
laws  of  the  same,  owe  allegiance  to  the  said 
laws,  and  are  members  of  the   State."    The 
case  of  M'llvaine  v.  Coze,  2  Cr.,  280;  4  Cr., 
209,  which  was  similar,  in  almost  every  re- 
spect, to  the  present  case,  is  decisive  on  this 
point.     The  Acts  of  the  government  of  this 
State  are  equally  strong  as  those  of  N.  J.,  in 
asserting  its  claim  to  the  allegiance  of  those 
persons  who  were  inhabitants  of  the   State. 
They  are  all  in  perfect  accordance  with  the 
ordinance  of  July  16.'     For  instance,  the  dec- 
laration or  ordinance  introduced  by  Mr.  Jay, 
May  10,  1777,  and  passed  unanimously,  offered 
a  "  free  pardon  to  such  of  the  subjects  of  this 
State  as,  having  committed  treasonable  acts 
against  the  same,  shall  return  to  their  alle- 
giance;"  and  *that  ordinance  recites  [*316 
that  "  divers  subjects  of  this  State  have  been 
seduced  from  their  allegiance  to  the  same,  by 
the  acts  of  subtle  and  wicked  emissaries  from 
the  enemy  ;"  and  offers  them,  on  their  taking 
the  oath  of  allegiance,  a  full  and  free  pardon  ; 
and  that  they  be  restored  to  a  participation  of 
all  the  rights  and  privileges  appertaining  to  the 
good  people  of  this  State. 

2.  The  descent  from  William  Edmonston, 
being  after  the  Treaty  of  1794,  between  the  U. 
S.  and  Great  Britain,  is  within  the  provisions 
of  the  9th  article  of  that  Treaty,  and  protected 
by  it.     It  may,  perhaps,  be  objected  that  Will- 
iam Edmonston  could  not  be  an   American 
citizen  in  1792  and  a  British  subject  in   1794, 
and  at  his  death.     But  there  is  nothing  repug- 
nant or  inconsistent  in  his  being  both.     He 
was  born  in  Great  Britain,  and  after  he  left 
this  State  he  resided  in   his  native  country. 
According  to  the  English  laws,  he  owed  per- 

1.— A  copy  of  this  ordinance,  handed  to  the  court 
by  the  counsel,  was  as  follows:  "Resolved,  unani- 
mously, that  all  persons  abiding:  within  the  State  of 
New  York,  and  deriving-  protection  from  the  laws 
of  the  same,  owe  allegiance  to  the  said  laws,  and  are 
members  of  this  State ;  and  that  all  persons  passing 
through,  visiting,  or  making  a  temporary  stay  in 
the  said  State,  being  entitled  to  the  protection  of 
the  laws,  during  the  time  of  such  passage,  visita- 
tion, or  temporary  stay,  owe,  during  the  same  time, 
allegiance  thereto. 

"That  all  persons  members  of,  or  owing  alle- 
giance to  this  State,  as  before  described,  who  shall 
war  against  the  said  State,  within  the  same,  or  be 
adherent  to  the  King  of  Great  Britain,  or  others, 
the  enemies  of  the  said  State,  within  the  same, 
giving  him  or  them  aid  and  comfort,  are  guilty  of 
treason  against  the  State ;  and  being  thereof  con- 
victed, shall  suffer  the  pains  and  penalties  of 
death." 
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petual  allegiance  to  that  country,  as  a  natural 
born  subject ;  and  if  the  laws  of  this  country 
imposed  on  him  a  new  allegiance,  it  did  not 
destroy  his  natural  allegiance,  while  he  re- 
mained in  the  British  dominions,  nor  prevent 
his  being  a  British  subject.  If  he  had  the 
right,  before  the  Treaty,  which  other  British 
subjects  had  not,  that  cannot  take  away  his 
right,  acquired  in  common  with  other  British 
subjects,  under  the  Treaty.  The  Treaty  is  a 
compact  between  the  two  nations,  and  is  to  be 
construed  according  to  the  understanding  of 
the  contracting  parties.  There  can  be  no 
doubt  that  William  Edmonston  was  consid- 
ered by  the  British  government,  in  1794,  as  a 
British  subject,  for  whom  provision  was  made 
in  that  Treaty.  If  so,  he  must  be  deemed  by 
this  court  a  British  subject,  for  the  purposes 
contemplated  by  the  contracting  parties  to  the 
Treaty.  The  decisions  of  the  English  courts 
are  in  accordance  with  this  doctrine.  In 
Marryat  v.  Wilson,  1  Bos.  &P..430,  the  Court 
of  Exchequer  Chamber  decided  that  a  natural 
born  British  subject,  who  had  become  a 
naturalized  citizen  of  this  country,  either 
before  or  after  the  Declaration  of  Independence 
was  to  be  considered  as  an  American  citizen, 
so  as  to  entitle  him  to  the  benefits  of  the  pro- 
visions of  the  Treaty  of  1794,  in  regard  to  the 
trade  with  the  East  Indies. 
317*]  *Mr.  H.  Van  Der  Lyn;  contra,  con- 
tended : 

1.  That  the  premises  in  question,  on  the 
death  of  Robert  E.,  in  1792,  escheated  to  the 
State,  on  account  of  the  alienage  of  his  chil- 
dren.    (Calvin's  c&se,  7  Co.,  25  a;  Jackson  v. 
Lunn.  3  Johns.  Cas.,   109,    120.)    There  is  a 
distinction,  in  this  respect,  between  a  purchase 
and  a  taking  by  descent.     In  case  of  a  pur- 
chase, the  alien  holds  until  office  found  ;  but 
where  an  alien  dies  seised  of  land,  the  law, 
qua  nihilfrustra,  will  not  give  the  land  to  an 
alien  heir,  who  cannot  keep  it.     (1  Vent.,  417  ; 
1  Bos.  &  P, ,  48 ;  Fairfax  v.  Hunter's  Lessee,  7 
Cr.,  603,  621;  7  T.  R.,  98.) 

2.  Admitting  William  E.  to  have  been  ante- 
natas,    or  born  under  a  common  allegiance, 
before  the  American   Revolution,   yet  it  has 
been  settled  that  a  British  subject,  born  before, 
cannot,  since  the  Revolution,  take  lands  by 
descent  in  this  country.     (Fairfax  v.  Hunter's 
Lessee,  7  Cr.,  603,  620;  Ketty  v.    Harrison,  2 
Johns.   Cas.,  29;  Dawson  v.   Godfrey,  4  Cr., 
321.) 

3.  William   E.   cannot  be  considered  as  a 
citizen  of  this  State,   in  consequence  of  his 
being  here  after  the  Declaration  of  Independ- 
ence.    From  the  evidence  of  the  witness,  Can- 
non, it  is  most  probable  that  he  was  arrested 
in  May,   1776 ;  but  admitting  that  his  arrest 
was  after  July  9,  yet,  being  a  natural  born  sub- 
ject of  Great  Britain,  he  had  a  right,  at  the 
commencement  of  the  Revolution,  to  dissent 
from  it,  and  the  Declaration  of  Independence, 
and  to  adhere  to  his  allegiance  to  the  King  of 
Great  Britain  ;  and  the  evidence  shows  that  he 
exercised  that  right,  and  therefore  never  be- 
came a  citizen  of  this  State.     In   CJiapman's 
case,  decided  in  the  Supreme  Court  of  Pa.,  in 
1781  (1  Dall.,  53),  Ch.  J.  M'Kean  fully  recog- 
nizes this  right  of  the  miniority,  in  case  of  a 
revolution  or  change  of  government.     So,  in 
1795,  in  the  case  of  Uaignet  v.  Peltit,  2  Dall., 
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234,  the  same  court,  in  the  case  of  a  French- 
man, admit  that  he  had  an  undoubted  right  to 
dissent  from  the  Revolution,  and,  ae  "  member 
of  the  minority,  to  refuse  his  allegiajce  to  the 
new  government,  and  withdraw  from  the  ter- 
ritory of  France.  The  only  question  is, 
whether  W.  E.  did  dissent  from  the  Revolu- 
tion, within  a  reasonable  time,  and  quit  the 
country.  It  appears,  that  as  'early  as  Aug. , 
*1776,  he  was  arrested  as  a  dangerous  [*318 
and  disaffected  person,  holding  a  commission 
in  the  British  army,  and  was  detained,  as  a 
prisoner  on  his  parole,  until  Dec.  following, 
when  he  was  either  exchanged  as  a  prisoner  of 
war,  or  permitted  to  return  to  England. 

4.  Atjthe  time  of  W.  E's  arrest  in  1776,  the 
Colony  of   N.    Y.   had    no    government,   no 
Executive  or  Legislature,  duly  constituted  by 
the  people  ;  for  the  Constitution  of  this  State 
was  not  adopted  until  Apr.,  1777.     He,  there- 
fore, could  not  be  a  subject  of  the  Colony. 
Where  there  is  no  government,  there  can  be 
no  allegiance.     Everything,  at  that  time,  was 
in  disorder  and  confusion.     The  people  were 
in  transitu  from  the  condition  of  a  Colony,  to 
that  of  an  independent  State  ;  and  during  that 
period,  N.  Y.  retained  the  name  of  a  Colony. 
The  Declaration  of  Independence    worked  a 
dissolution  of  government  ;  the  Acts  of  As- 
sembly, and  the  common  and  statute  law  of 
England,  were  no  longer  in  force,  and  were 
not  revived  until  the  Constitution  of  the  State 
was  adopted.     No  laws,  passed  subsequent  to 
the  arrest  and  departure  of  W.  E.  from  the 
State,  could  have  any  operation  as  to  him. 

5.  Laws  of  the  State,  passed  as  late  as  1778 
and  1781,  recognize  the  right  of  the  loyalists 
to  refuse  to  become  citizens  of  the  State.    (1 
Greenl.  ed.  L.,  22,  43  ;   Sess.  1,  ch.  47  ;    Sess. 
4,  ch.  33.)    If,  then|  W.  E.  had  continued  in 
the  State  as  late  as  1781,  he  would  have  had 
the  right  of  electing  to  continue  a  subject  of 
the  King  of  Great  Britain,  and  of  being  sent 
home  as  a  prisoner  of  war. 

6.  But  admitting  even  that  W.  E.  was  an 
American,  at  the  time  of  his  departure  to  Eng- 
land, we  contend  that  the  premises  in  ques- 
tion, on  his  death,  in  1801,  escheated  to  the 
State,  and  did  not  descend  to  his  sister  and  the 
children  of  his  brother  Robert,  by  reason  of 
their  alienage.     In  answer  to  this  objection, 
the  plaintiff  relies  on  the  9th  article  of  the 
Treaty  of  1794,  between  Great  Britain  and  the 
U.  S.     But  that  Treaty  was  intended  to  secure 
British  subjects,  holding  lands  in  the  U.  S., 
from  the  consequences  of  alienage,   and  to 
enable  them  to  sell,  grant  and  devise  the  same, 
as  if  they  were    native    American    citizens. 
American  citizens  did  not  require  the  protec- 
tion of  an  article  *of  the  Treaty,  to  [*31O 
remove  the  obstacle  of  alienage,  which,  as  to 
them,  did  not  exist,  and  invest  them  with  the 
rights  of  native  citizens,  which  they  already 
possessed.     If,    therefore,'  W.  E.   acquired  a 
title  to  the  premises  in  question,  by  descent, 
on  the  death  of  his  brother  Robert,  in  1792, 
and  the  Treaty  of  1794  had  never  been  made, 
he  would  have  continued  to  hold  the  lands,  as 
a  native  citizen,    until  his  death.     The  9th 
article  of  the  Treaty  has,  then,  no  application 
to  the  case  of  American  citizens.     And  if  W. 
E.  did,  in  truth,  hold  the  premises  in  question, 
at  the  date  of  the  Treaty  of  1794,  as  a  native 
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American  citizen,  according  to  the  laws  of 
this  State,  he  could  not,  at  the  same  time,  have 
held  them  as  an  alien,  and  subject  of  Great 
Britain.  While  a  person  in  the  U.  S.  is  re- 
garded as  a  citizen,  he  never  can  cease  to  be  so 
regarded,  until  he  has  expatriated  himself,  and 
become  the  subject  of  another  government. 
(Fish  v.  Stoiighton,  2  Johns.  Cas.,  407.) 

Again  ;  the  dissolution  of  the  British  gov- 
ernment in  America,  and  the  erection  of  a  new 
and  independent  government,  absolved  all  the 
citizens  of  the  new  government  from  their 
allegiance  to  Great  Britain  ;  and  by  the  Treaty 
of  Peace  of  1783,  Great  Britain  recognized  the 
independence  of  the  U.  S.,  and  of  all  its  citi- 
zens, among  whom  W.  E.  would  be,  of  course, 
included.  (3  Dall.,  224  ;  1  Bac.  Abr.,  129  ;  1 
Woodes.,  382.)  If  W.  E.,  therefore,  be  con- 
sidered as  a  citizen  of  N.  Y.,  he  was  absolved 
by  the  British  government  from  his  natural 
allegiance  to  that  government,  and  could  not, 
without  some  act  of  denization  or  naturaliza- 
tion become  again  a  subject  of  Great  Britain. 

The  Treaty  of  1794  does  not  determine  who 
were  British  subjects  or  American  citizens, 
but  leaves  that  question  to  be  determined  by 
the  laws  of  the  respective  governments.  (4 
Cr.,  214.)  It  would  be  strange  that  a  native 
American  citizen  should  be  considered,  in  an 
American  court,  as  holdings  lands  in  the  U. 
S.,  not  as  a  citizen  of  his  own  country,  but  as 
a  subject  of  Great  Britain  :  for  he  must  be 
considered  as  holding  the  land  as  a  British 
subject,  before  the  9th  article  of  the  Treaty 
can  be  made  applicable  to  his  case.  Those 
British  subjects  who  held  lands  in  the  U.  S., 
as  aliens,  were,  by  the  9th  article  of  the  Treaty, 
32O*]  to  be  Considered  as  native  citizens,  so 
far  only,  as  respected  those  lands,  and  the 
legal  remedies  incident  thereto  :  but  in  all 
other  respects,  they  continued  aliens.  If  W. 
E.,  at  the  date  of  the  Treaty,  was  an  American 
citizen,  he  must,  notwithstanding  that  Treaty, 
be  considered  as  holding  his  lands  as  an 
American  citizen.  (Jackson  v.  Wright,  4  Johns. , 
75,  79.) 

The  case  of  Mdrryat  v.  Wilson,  1  Bos.  &  P., 
442;  S.  C.,  8  T.  R.,  31,  has  been  cited  by  the 
plaintiff's  counsel,  to  show  that  a  natural  born 
British  subject,  who  has  become  an  American 
citizen,  is  considered  in  England,  in  regard  to 
their  navigation  laws,  as  an  American  citizen. 
That  case,  however  supports  the  position  for 
which  we  contend,  that  an  expatriated  subject, 
who  has  become  the  subject  of  another  state, 
is  to  be,  thereafter,  regarded  in  his  native 
state  as  the  subject  of  his  adopted  country. 
England,  notwithstanding  her  feudal  maxim, 
nemo  patriam  in  qua  natus  est  exuere,  nee  legen- 
tiam  debitum  ejurare  possit,  is  in  the  habit  of 
violating  that  maxim,  and  of  adopting  the 
natural  born  subject  of  other  countries.  Ch. 
J.  Eyre  might  well  put  into  the  mouth  of  the 
Englishman,  to  say:  "I  violated  no  law  of 
my  parent  state,  in  procuring  myself  to  be 
received  a  subject  in  the  U.  S.  She  encourages 
the  practice,  for  she  herself  adopts  the  sub- 
jects of  other  states.  Why,  then,  are  the  fruits 
of  my  adoption  to  be  withheld  from  me  ? " 
Besides,  it  has  been  shown  that  the  independ- 
ence of  the  U.  S.  absolved  all  its  citizens  from 
their  former  allegiance  as  natural  born  sub- 
jects of  Great  Britain  ;  and  consequently,  W. 
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E.,  if  he  became  a  citizen  of  this  State,  by  the 
Declaration  of  Independence,  could  not  there- 
after be  considered  a  subject  of  Great  Britain, 
by  reason  of  his  birth  in  England.  It  was, 
therefore,  out  of  the  power  of  Great  Britain, 
at  the  date  of  the  Treaty  of  1794,  to' claim  W. 
E.  as  a  subject,  after  having  ratified  and  con- 
firmed, by  the  Treaty  of  1783,  the  independ- 
ence of  the  U.  S.  Ch.  J.  Eyre,  in  Marryat  v. 
Wilson,  says  :  "By  the  way,  I  do  not  under- 
stand upon  what  ground  the  case  of  Butler 
was  distinguished  from  Collet's  case,  unless  it 
be  that  Butler  has  been  expressly  discharged 
from  his  allegiance  by  Act  of  Parliament,  in 
consequence  of  our  acknowledging  *the  [*32 1 
independence  of  the  U.  S."  The  facts  were, 
that  Butler  was  domiciled  in  the  U.  S.  before, 
and  Collet  after  the  Declaration  of  Independ- 
ence. Most  clearly,  the  U.  S.  could  not,  with- 
out surrendering  their  sovereignty  and  in- 
dependence, permit  any  person  who  became 
a  citizen,  at  the  Declaration  of  Independence, 
to  be  afterwards  claimed  by  Great  Britain  as 
a  subject,  on  the  ground  of  his  having  once 
owed  a  natural  allegiance  to  that  country. 

We  contend,  therefore,  that,  whether  W.  E. 
was  or  was  not  an  American  citizen,  the  plaint- 
is  not  entitled  to  recover. 

SPENCER,  Ch.  J.  I  consider  these  facts  as 
proved  :  that  William  Edmonston  came  from 
England  to  this  State  in  1774.  at  which  time 
he  was  a  major  in  the  British  service.  In  1776 
he  was  arrested  by  direction  of  the  Committee 
of  Safety,  in  the  town  of  German  Flats,  as  a 
person  disaffected  to  the  Revolution.  In  the 
latter  part  of  Aug.,  or  beginning  of  Sept., 
1776,  he  was  in  Albany,  in  consequence  of  this 
arrest.  He  was  there  as  a  prisoner  on  his 
parole,  and  remained  there  until  the  following 
winter,  waiting  for  a  passport  to  join  his  regi- 
ment. After  that  time  we  have  no  further  ac- 
count of  him  during  the  Revolutionary  War  ; 
but  the  inevitable  presumption  is  that  he 
joined  the  British  forces,  or  proceeded  im- 
mediately to'England;  for  there  is  no  poof  that 
he  continued  to  reside  in  this  State,  or  in  any 
part  of  the  U.  S. ;  and  the  evidence  is  that  he 
died  a  General  in  the  British  army. 

The  lessor  of  the  plaintiff  does  not  claim  to 
have  derived  title  under  the  children  of  Rob- 
ert Edmonston,  as  his  heirs,  but  claims  that 
William  Edmonston  was  a  citizen  of  this  State, 
and  took  by  descent  the  real  estate  of  his 
brother  Robert,  as  his  heir  ;  and  that  on  the 
death  of  William,  it  descended  to  his  sister 
Eleanor,  and  to  his  nephews  and  niece,  the 
children  of  Robert.  It  becomes,  then,  unnec- 
essary to  consider  the  effect  of  the  Act  of  Mar. 
29,  1816,  and  the  decision  or  the  Chief  Justice 
and  Surveyor-General  under  it. 

It  is  not  pretended  that  the  children  of  Rob- 
ert Edmonston  *could  take  the  lands  [*322 
whereof  he  died  seised  by  descent,  and  as  his 
heirs.  They  were  aliens,  and  he  died  in  1792; 
so  that  the  9th  article  of  the  Treaty  between 
the  U.  S.  and  Great  Britain,  of  1794,  does  not 
apply  to  their  case.  The  question,  then,  which 
I  propose  to  examine,  is,  whether  William 
Edmonston  became  a  citizen  of  this  State,  after 
it  had  thrown  off  its  allegiance  to  Great  Brit- 
ain, and  became  a  distinct  and  independent 
sovereignty. 
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We  are  called  upon  to  discuss  and  decide 
this  question,  as  a  mere  matter  of  private  right, 
•when  all  the  feelings  and  passions  incident  to 
so  mighty  a  revolution  have  subsided.  I  think 
it  cannot  be  doubted,  that  when  a  people, 
from  the  sense  of  the  viciousness  of  a  govern- 
ment under  which  they  have  lived,  are  driven 
to  the  necessity  of  redressing  themselves,  by 
throwing  off  the  allegiance  which  they  owed 
to  that  government,  and  in  its  stead  erecting 
a  new  and  independent  one  of  their  own,  that 
such  of  the  members  of  the  old  government 
only  will  become  members  of  the  new  as 
choose  voluntarily  to  submit  to  it.  Every 
member  of  the  old  government  must  have  the 
right  to  decide  for  himself,  whether  he  will 
continue  with  a  society  which  has  so  funda- 
mentally changed  its  condition.  For,  having 
been  incorporated  with  a  society  under  a  form 
of  government  which  was  approved,  no  one 
can  be  required  to  adhere  to  that  society,  wken 
it  has  materially  and  radically  changed  its 
Constitution.  Every  member  submitted  to  the 
society  as  it  was,  and  owed  obedience  to  it, 
while  it  remained  the  same  political  society. 
When  it  devests  itself  of  that  qualit}^  by  an 
entire  new  institution  of  government,  it  cuts 
the  knot  which  united  its  members,  and  dis- 
charges them  from  their  former  obligations. 
(Vatt.,  bk.  1,  ch.  3,  sec.  33,  and  ch.  16,  sec. 
195  ;  Puff.,  639.)  These  principles  were  ex- 
pounded by  Ch  .  J.  M'Kean,  in  a  very  satis- 
factory manner,  in  Chapman's  case.  (1  Dall., 
5tf.)  He  observed  that  in  civil  wars  every 
man  chooses  his  party  ;  but  that  all  the  writ- 
ers agree  that  the  minority  have  individually 
an  unrestrainable  right  to  remove  with  their 
property  into  another  country  ;  that  a  reason- 
able time  for  that  purpose  ought  to  be  allowed; 
and  in  short,  that  none  are  subjects  of  the 
adopted  government  but  those  who  have 
323*]  freely  assented  *to  it.  The  cases  men- 
tioned by  the  writers  on  the  laws  of  nature 
and  nations,  are  not  precisely  analogous  with 
the  condition  of  the  American  provinces,  at 
the  commencement  of  our  Revolutionary  con- 
test. Ours  was  a  civil  war ;  in  the  event  of 
failure,  it  would  have  been  regarded  as  a  re- 
bellion ;  it  terminated  prosperously  and  glori- 
ously, and  became  a  Revolution.  But,  that 
there  was  an  entire  dissolution  of  the  govern- 
ment, under  which  we  lived  as  provinces,  ow- 
ing allegiance  to  the  British  Crown  ;  and  that 
a  new  form  of  government,  and  a  new  organ- 
ization of  the  political  society  took  place,  can- 
not be  denied  ;  and  hence  the  case  occurred  in 
which  every  member  of  the  old  society  had  a 
right  to  determine  upon  adhering  to  his  old 
allegiance,  and  withdraw  himself ;  or  to  abide 
among  us,  and  thus  tacitly,  or  expressly,  yield- 
ing his  assent  to  the  change,  and  becoming  a 
member  of  the  new  society. 

It  is  to  be  observed  that,  although  the  Dec- 
laration of  Independence  was  made  by  Con- 
gress, July  4,  1776,  and  although  the  Conven- 
tion of  Delegates  of  this  State  adopted  that 
Declaration  on  the  9th  of  the  same  month,  and 
although  we  had  committees,  and  temporary 
bodies  of  men,  who  took  charge  of  the  public 
safety,  we  had  no  executive  legislative  or  judi- 
cial authority,  nor  any  organized  government, 
until  Apr.  20,  1777.  It  would  be  a  very  grave 
question,  which  I  shall  avoid  discussing, 
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whether,  until  the  adoption  of  our  Constitu- 
tion, treason  could  be  committed  against  that 
imperfect  and  inchoate  government  which  was 
called  into  existence  by  the  necessity  of  the 
case,  and  was  continued  until  the  people  could 
deliberate  and  settle  down  upon  a  plan  of  gov- 
ernment calculated  to  secure  and  perpetuate 
their  liberties.  But  the  question  is,  whether 
Major  Edmonston,  being  in  this  State  at  the 
very  commencement  of  that  revolutionary 
struggle,  holding  a  commission  in  the  army  of 
the  British  King,  and  being  taken  up,  within 
one  or  two  months  after  the  Declaration  of  In- 
dependence, put  on  his  parole,  and  finally  sent 
out  of  the  country  as  a  dangerous  and  dis- 
affected man,  prior  to  the  institution  of  any 
regular  form  of  government,  can  be  said  to  have 
renounced  the  former  government  and  to  have 
become  a  member  *of  the  new  society,  [*324 
and  ever  afterwards  to  have  retained  the  rights, 
duties  and  privileges  of  an  American  citizen. 
I  cannot  bring  my  mind  to  doubt  on  this 
question  ;  and  to  me.  it  appears,  most  clearly, 
that  Major  Edmonston  never  did  acquire  the 
character  of  a  citizen  of  this  State.  In  Chap- 
man's case,  Ch.  J.  M'Kean  said,  that  when 
the  word  "subject,"  instead  of  "inhabitant," 
is  used,  it  meant  a  subjection  to  some  sov- 
ereign power  ;  it  refers  to  one  who  owes 
obedience  to  the  laws,  and  is  entitled  to  par- 
take of  the  elections  into  public  office  ;  and 
he  observed,  that  if  there  were  no  laws  to  be 
obeyed,  the  prisoner  could  not  be  deemed  a 
subject  of  the  State  of  Pa.  It  has  been  decided 
by  the  Supreme  Court  of  the  U.  S.  (4  Cr., 
321)  that  a  subject  of  Great  Britain,  born  be- 
fore the  Declaration  of  Independence,  who 
was  never  in  the  U.  S. ,  cannot  take  lands  in 
this  country  by  descent  from  a  citizen.  In 
Kelly  v.  Harrison,  2  Johns.  Gas.,  30,  it  was 
decided,  that  although  the  division  of  an  em- 
pire worked  no  forfeiture  of  a  right  previous- 
ly acquired,  and  as  a  consequence,  all  the 
citizens  of  the  U.  S.  who  were  born  prior  to 
our  independence,  and  under  the  allegiance  of 
the  King  of  Great  Britain,  would  still  be  en- 
titled there  to  the  rights  of  British  subjects  ; 
yet  the  rule  would  not  apply  e  converso,  and 
British  subjects  have  not,  with  us,  the  privi- 
leges of  citizens :  and  for  this  reason,  that 
the  sovereignty  of  the  U.  S.  was  created  by 
the  act  of  independence,  and  there  could  be 
no  previous  right  acquired  in  respect  to  it, 
and  consequently  none  to  lose  ;  nor  could  it 
include  any  other  than  residents,  at  the  time, 
within  the  jurisdiction  of  the  State  ;  and  that, 
therefore,  the  demandapt,  who  was  the  widow 
of  Kelly,  prosecuting  for  her  dower  in  lands 
acquired  by  her  husband  after  the  Declaration 
of  Independence,  who  had  been  married  to 
Kelly  before  the  Revolution,  but  who  re- 
mained in  Ireland  during  and  after  it,  he 
having  resided  here,  and  become  a  citizen, 
was  held  not  to  be  endowable  of  such  after- 
acquired  lands.  This  decision  fully  sanctions 
the  principle,  that  there  must,  even  in  the 
case  of  a  feme  covert,  be  some  personal  act, 
indicative  of  an  assent  to  become  a  member 
of  the  new  government,  and  without  it,  the 
rights  of  citizenship  are  not  acquired.  Resi- 
dence *here,  after  the  organization  of  [*325 
the  government,  would  generally  authorize 
the  presumption  of  assent ;  for  it  would  be 
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evidence  of  a  union  with  the  new  society. 
When,  however,  we  find  a  person  holding  a 
military  office  under  the  regal  government, 
arrested  by  those  who  were  zealously  engaged 
in  effecting  a  division  of  the  Empire,  and  in 
rearing  a  new  government,  for  his  disaffect- 
ion to  that  new  government,  so  soon  after  the 
Declaration  of  Independence  ;  and  when  we 
find  him  a  prisoner  for  that  cause,  and  im- 
mediately thereafter  •  departing  out  of  the 
jurisdiction  of  the  new  government,  and,  in 
all  human  probability,  taking  part,  and  bear- 
ing arms  against  its  independence ;  and 
finally,  when  we  consider  that  his  arrest  and 
departure  took  place  before  the  institution  of 
a  regular  government  in  any  of  its  depart- 
ments, it  appears  manifest  to  me  that  he  can- 
not be  considered  as  having  thrown  off  his 
allegiance  to  the  former  government,  and 
that,  consequently,  he  never  became  a  mem- 
ber of  the  new  government,  but  remained  a 
British  subject. 

The  plaintiff's  counsel  has  referred  us  to  an 
ordinance  of  the  Convention  of  this  State,  of 
the  16th  of  July,  1776,  which,  he  supposes, 
recognizes  persons  in  the  situation  of  Major 
Edmonston,  as  citizens.  It  resolves  "that  all 
persons,  abiding  within  the  State  of  N.  Y., 
and  deriving  protection  from  the  laws  of  the 
same,  owe  allegiance  to  the  said  laws,  and  are 
members  of  the  State  ;  and  that  all  persons 
passing  through,  visiting,  or  making  a  tempo- 
rary stay  in  the  said  State,  being  entitled  to 
the  protection  of  the  laws,  during  the  time  of 
such  passage,  visitation,  or  temporary  stay, 
owe,  during  the  same  time,  allegiance  thereto  ; 
and  that  all  persons,  members  of,  or  owing 
allegiance  to  this  State,  as  before  described, 
who  shall  levy  war  against  the  said  State, 
within  the  same,  or  be  adherent  to  the  King 
of  Great  Britain,  or  others,  the  enemies  of 
said  State,  giving  to  him  or  them  aid  and  com- 
fort, are  guilty  of  treason  against  the  State  ; 
•and  being  thereof  convicted,  shall  suffer  the 
pains  and  penalties  of  death." 

This  ordinance  takes  the  distinction  be- 
tween such  persons  as  were  abiding  within 
the  State,  and  as  such,  deriving  protection 
from,  and  owing  allegiance  to  the  laws,  and 
326*]  thereby  *becoming  members  of  the 
State,  and  such  as  were  passing  through, 
visiting,  or  making  a  temporary  stay  within 
the  State.  The  former  class,  those  who  were 
abiding  here,  were  considered  by  the  Con- 
vention as  citizens ;  but  the  latter  class  were 
considered  as  owing  a  mere  temporary  allegi- 
ance, which  terminated  with  their  departure 
from  the  State.  Tfle  resolution  distinctly 
admits,  that  such  persons  as  were  making  a 
temporary  stay,  who  did  not  mean  to  abide 
here,  but  to  leave  the  country  as  soon  as  they 
could,  were  not  members  of  the  new  com- 
munity. This  ordinance,  then,  so  far  from 
regarding  persons  in  the  situation  in  which 
we  find  Major  Edmonston,  as  members  of  the 
new  government,  in  my  judgment,  considers 
them  not  to  be  such  members.  It  will  be 
recollected,  as  a  known  historical  fact,  that  in 
the  early  part  of  the  contest  the  several  prov- 
inces assumed  arms,  merely  for  the  redress 
of  grievances,  and  that  there  was  no  idea  of 
erecting  independent  governments,  and  throw- 
ing off  all  allegiance  to  the  British  govern- 
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ment,  until  the  period  of  the  Declaration  of 
Independence  by  Congress.  Residence  in  this 
State,  prior  to  that  event,  imported  nothing, 
as  regards  the  election  or  determination  of 
such  residents,  to  adhere  to  the  old,  or  to 
adopt  the  new  government.  The  temporary 
stay,  mentioned  in  the  resolution  of  the  Con- 
vention, passed  only  twelve  days  after  the 
Declaration  of  Independence  by  Congress, 
and  within  five  days  after  the  adoption  of  the 
Declaration  by  the  Convention  of  this  State, 
clearly  imports  that  such  persons  who  were 
resident  here  without  any  intention  of  per- 
manent residence,  were  not  to  be  regarded  as 
members  of  the  State ;  and  such  was  the  pre- 
cise character  and  situation  of  Major  Edmons- 
ton's  residence.  The  case  of  M'llvaine  v.  Coxe, 
4  Cr.,  209,  has  been  relied  upon,  as  a  strong 
and  decisive  authority  for  the  plaintiff.  The 
facts  of  that  case  are  stated  in  2  Cr.,  289. 
The  opinion  delivered  by  Mr.  Justice  Gushing 
contains  no  principle  at  variance  with  the 
conclusion  to  which  I  have  come  in  this  case. 
It  proceeds  entirely  on  the  ground  that  Daniel 
Coxe  remained  in  N.  J.,  not  only  after  she 
had  declared  herself  a  sovereign  State,  but 
after  laws  had  been  passed,  by  which  he  was 
pronounced  to  be  a  member  of,  and  in  allegi- 
ance to  the  new  government.  The  right 
*  which  Coxe  had  to  elect  to  abandon  [*327 
the  American  cause,  find  to  adhere  to  his 
allegiance  to  the  King  of  Great  Britain,  I 
understand  not  to  have  been  doubted  by  Judge 
Gushing  ;  and  he  places  the  decision  not  only 
on  the  continued  residence  of  Cox  in  N.  Y., 
until  in  1777,  but  on  the  legislative  Acts  of 
that  State,  at  several  periods,  recognizing  him 
as  a  citizen  of  the  State.  That  case,  being 
essentially  different  from  this,  in  the  impor- 
tant facts  of  the  case,  can  have  no  influence  in 
the  decision. 

The  plaintiff's  counsel  relied,  also,  on  an- 
otber  ordinance  or  resolution  of  the  Conven- 
tion of  this  State,  of  the  10th  of  May,  1777, 
offering  "a  free  pardon  to  such  of  the  sub- 
jects of  the  State  as,  having  committed  trea- 
sonable acts  against  the  same,  shall  return  to 
their  allegiance."  This  ordinance  leaves  the 
inquiry,  who  were  subjects  of  the  State,  open 
to  examination  ;  and  I  have  endeavored  to 
show  that  Major  Edmonston  was  not  a  subject 
of  the  State.  Besides,  this  resolution  was  pos- 
terior to  the  adoption  and  promulgation  of 
the  State  Constitution  ;  and  treasons  may  have 
been  committed  in  the  interval  between  the 
adoption  of  the  Constitution  and  this  ordi- 
nance. There  may,  also,  have  been  persons 
who  had,  openly  and  unequivocally,  made 
their  election  to  become  members  of  the  new 
government,  and  who  were  afterwards  guilty 
of  treasonable  acts.  When  the  Convention 
speaks  of  subjects  of  the  State,  they  speak  of 
those  who  owed  a  permanent  allegiance  to  the 
State  as  a  political  body,  and  had  acquired  the 
rights  and  owed  the  duties  of  citizenship  ;  for 
we  perceive  that  the  same  Convention  had,  on 
the  16th  of  July,  1776,  discriminated,  with 
great  accuracy,  between  an  abiding  in  the 
State,  which  produced  permanent  allegiance, 
and  a  temporary  stay,  which  exacted  obedi- 
ence only  during  such  stay. 

Having  come  to  the  conclusion  that  William 

Edmonston  never  became  a  citizen  of  this 
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State,  he  was  incapable,  from  his  alienage,  of 
taking  by  descent  from  his  brother.  This 
•disposes  of  the  cause,  and  renders  it  unneces- 
sary to  consider  the  other  points  raised  by  the 
defendant's  counsel. 

PLATT,  J.,  concurred. 
WOODWORTH,  J.,  dissented. 
Judgment  for  the  defendant. 

Cited  in— 3  Hill.  81 ;  1  Sand.  Ch.,  682 ;  3  Leg".  Obs., 
259. 
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v. 

NATIONAL     INSURANCE 
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COM- 


Marine  Insurance — If  Vessel  on  Survey  Pro- 
nounced Unseaworthy,  Assurers  not  Bound — 
Damages  —  Survey  —  Pleading  —  Declaration 
Alleging  Damage  from  Storms,  etc. — Plea  that 
Vessel  was  Found  Rotten  in  her  Timbers — 
Plea  Good  on  Demurrer  —  What  Survey 
Should  State. 

In  an  action  on  a  policy  of  insurance  containing 
a  clause  "  that  if  the  vessel,  upon  a  regular  survey, 
should  be  declared  unsea worthy,  by  reason  of  her 
being  unsound  or  rotten,  or  incapable  of  prosecut- 
ing her  voyage  on  account  of  her  being  unsound  or 
rotten,  the  assurers  should  not  be  bound  to  pay 
their  subscription,"  the  declaration  stated  that  "  by 
storms,  winds,  tempestuous  weather,  and  by  the 
perils  and  dangers  of  the  seas,  the  vessel  became 
leaky,  and  was  greatly  broken  and  damaged,  and 
upon  her  arrival  at  the  Island  of  St.  John's,  upon  a 
survey  duly  had  upon  her,  she  was  found  injured 
in  her  timbers  and  planks,  and  inasmuch  as  she 
could  not  receive  her  necessary  repairs  there,  nor 
safely  proceed  to  sea  to  procure  repairs  elsewhere, 
she  was  condemned  and'  sold,  &c.,  whereby  she  be- 
came totally  lost  to  the  plaintiff,"  &c: 

The  defendants  pleaded  in  bar,  admitting  the  ar- 
rival of  the  vessel  at  St.  John's,  as  stated  in  the  dec- 
laration, and  that  a  survey  was  made,  &c.  But 
setting  it  forth  more  fully,  by  which  it  was  found 
"  that  a  great  part  of  her  timbers  and  planks,  from 
the  stern-post  to  the  stem  of  the  ship,  on  both 
sides,  were  entirely  rotten,"  &c.  Held  that  as  the 
plea  admitted  the  cause  of  action  as  stated  in  the 
declaration,  and  set  up  new  matter  in  avoidance  of 
the  action,  which  the  plaintiif  was  not  bound  to 
prove,  and  which  involved  a  question  of  law,  on 
which  the  defendant  was  entitled  to  the  judgment 
of  the  court,  the  plea  was  good  on  demurrer. 

It  is  sufficient,  in  such  a  case,  if  the  survey  state 
particular  facts,  from  which  the  conclusion  of  rot- 
tenness and  unspundness  is  drawn,  and  for  that 
cause  alone  she  is  declared  unseaworthy,  or  incap- 
able of  proceeding  to  sea.  It  is  not  necessary  that 
the  survey  should  follow  the  exact  terms  of  the 
clause  in  the  policy. 

Citations— 19  Johns.,  300 ;  1  Ld.  Raym.,  87 :  Stat. 
16,  Ch.  II.,  ch.  7 :  1  Chit.  PL,  497  :  1  Tidd  Pr.,  599,  600 ; 
1  Condy's  Marsh.  Ins.,  159  b ;  2  Serg.  &  R.,  296. 

THIS  was  an  action  on  a  policy  of  insur- 
ance, dated  Oct.  28,  1818,  on  the  ship 
Montgomery,  "  from  N.  Y.  to  St.  Eustatia, 
with  liberty  to  touch  and  trade  at  St.  Eustatia, 
on  the  outward  passage,  and  at  and  from  St. 
John's,  with  liberty  to  touch  at  St.  Croix,  for 
freight,  to  a  port  of  discharge  in  the  U.  S." 
The  declaration  contained  three  counts  on  the 
policy,  and  the  general  money  counts,  &c. 
The  first  count  set  forth  the  policy  of  insur- 
ance, which  contained  the  following  clause : 
"  And  it  is  further  agreed  that  if  the  said  ves- 

1.— This  cause  was  decided  in  May  Term  last. 
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sel,  upon  a  regular  survey,  should  be  thereby 
declared  unseawortky,  by  reason  of  her  being 
unsound  or  rotten,  or  incapable  of  prosecuting 
her  voyage  on  account  of  her  being  unsound 
or  rotten,  then  the  assurers  shall  not  be  bound 
to  pay  their  subscription  on  the  said  policy." 
The  plaintiff  in  this  count  averred,  among 
other  things,  that  "while  the  said  ship  was 
sailing  and  proceeding  on  her  said  voyage  to 
St.  Eustatia  and  the  Island  of  St.  John's,  and 
before  reaching  either  of  the  said  islands,  &c., 
by  stormy  winds  and  tempestuous  weather, 
and  by  the  perils  and  dangers  of  the  seas,  she 
became  and  was  leaky,  and  greatly  broken 
and  damaged,  and  upon  her  arrival  at  the 
Island  of  St.  John's,  and  a  survey  duly  had 
upon  her,  she  was  found  injured  in  her  planks 
and  timbers ;  and  inasmuch  as  she  could  not 
receive  her  necessary  repairs  at  the  said  Island 
of  St.  John's,  and  could  not  safely  proceed  to 
sea  to  procure  *such  repairs  elsewhere,  [*329 
she  was,  by  legal  authority  there,  for  the  rea- 
sons last  mentioned,  condemned,  and  was 
thereupon  sold  at  public  auction,"  &c. 

The  second  count,  after  stating  the  policy, 
&c.,  as  in  the  first  count,  averred  that  the  ves- 
sel, on  her  voyage  out,  "encountered  stormy 
winds  and  tempestuous  weather,  by  reason 
whereof,  and  by  the  mere  perils  and  dangers 
of  the  sea,  was  injured  in  her  timbers  and 
planks,  and  sprung  a  leak,  and  upon  her  ar- 
rival in  the  Island  of  St.  John's,  she  was  over- 
hauled, in  order  to  ascertain  the  extent  of  the 
said  leak,  upon  which  occasion  some  of  her 
timbers  and  planks  were  found  to  be  decayed, 
and  upon  a  due  and  legal  survey,  it  was 
deemed  and  so  decided  by  the  persons  legally 
appointed  to  make  said  survey,  that  the  repa 
ration  of  the  said  ship  could  not  be  done  at  St. 
John's ;  and  it  was  likewise  deemed  and  so 
decided  by  the  same  persons  that  the  said  ship 
was  not  able  to  proceed  to  sea  in  her  then 
present  state;  and  thereupon  the  said  ship, 
her  tackle,  apparel  and  furniture,  were  sold 
and  disposed  of  at  public  auction  ;  and  became 
and  were  wholly  lost  to  the  plaintiff." 

The  defendants  pleaded  six  pleas  :  1.  Non 
asmmpsit.  2.  As  to  the  first,  second  and  third 
counts,  because  a  regular  survey  was  had 
upon  the  ship  at  St.  John's,  upon  which  sur- 
vey she  was  declared  incapable  of  prosecuting 
her  voyage,  on  account  of  her  being  rotten, 
&c.,  with  a  verification.  3.  As  to  the  first 
count,  that  though,  upon  the  arrival  of  the 
vessel  at  St.  John's,  a  survey  was  duly  made 
upon  her,  by  which  she  was  found  injured  in 
her  planks  and  timbers,  &c.,  yet  that  in  and 
by  the  said  survey,  it  was  further  found  and 
declared  that  the  said  vessel  was  incapable  of 
prosecuting  her  voyage  on  account  of  her  be- 
ing rotten ;  that  is  to  say,  incapable,  on  ac- 
count of  her  being  rotten,  of  the  further  pros- 
ecution of  the  voyage  insured,  &c.  4.  A  like 
plea  to  the  second  count.  5.  To  the  first 
count,  because  the  defendant  says:  "That, 
though  true  it  is  that  on  the  arrival  of  the 
said  vessel  at  the  Island  of  St.  John's,  as  in 
the  first  count  of  the  declaration  mentioned,  a 
survey  was  duly  had  upon  her,  by  which  she 
was  found  injured  in  her  planks  and  timbers, 
&c.,  yet  it  was  further  found  and  declared,  in 
and  by  the  said  survey,  that  a  great  part  of 
the  timbers  and  planks,"  from  the  stern  post  to 
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33O*]  *the  stem  of  the  ship,  on  both  sides, 
were  entirely  rotten,  and^  that  the  reparation 
of  the  ship  could  not  be  done  there,  and  that 
the  ship  was  not  able,  in  her  then  present 
state,  to  go  to  sea,  &c.  6.  The  sixth  plea, 
which  was  to  the  second  count,  was,  in  all 
respects,  like  the  fifth  plea. 

Issue  was  joined  on  the  first  plea,  and  the 
plaintiff  tendered  issues,  in  which  the  defend- 
ants joined,  to  the  second,  third  and  fourth 
pleas.  To  the  fifth  and  sixth  pleas  the  plaint- 
iff demurred  ;  and  the  defendants  joined  in 
demurrer. 

Mr.  Anthon,  in  support  of  the  demurrer, 
contended: 

1.  That  the  pleas  demurred  to  were  bad  in 
form  and  in  substance  ;  in  form,  because  they 
amounted  to  the  general  issue.     (5  Com.  Dig., 
tit.  Pleader,  E,  14-.   1  Salk.,  394;  Hob.,  127  ; 
Cro.  Eliz..  871;  Skinn.,  362,  pi.  5;  3  Cro.,  157; 
2  Mod.,  274.)  Marshall  (on  Ins.,  694,  695)  says 
that  non  assumpsit  is  the  most  usual  and  proper 
plea  to  an  action  on  a  policy  of  insurance,  as 
it  not  only  puts  in  issue  every  fact  alleged  in 
the  declaration,  but  enables  the  defendant  to 
give  in  evidence  any  matter  which  goes  to  dis- 
affirm the  contract,  or  to  discharge  the  plaint- 
iff's demand  under  it,  as  that  the  ship  was  not 
seaworthy,  &c. 

2.  The  pleas  are  bad  in  substance.     The 
clause  in  the  policy,  to  which  they  relate,  does 
not  make  the  survey  conclusive  evidence  as  to 
fact  of  the  vessel  being  rotten;  and  if  it  is  not 
conclusive,  but  merely  prima  facie  evidence,  it 
cannot  be  pleaded  in  bar.      (Haff  v.  Mar.  Ins. 
Co..  8  Johns.,  163,  167.)  In  Garriguez  v.  Coxe, 
1  Binn.,  592,  the  Supreme  Court  of  Pa.  held 
that  such  a  clause  in  a  policy  did  not  make  a 
survey  conclusive,  so  as  to  be  a  bar  ;  but  the 
defendant  was  bound  to  prove  that  the   un- 
soundness  arose  from  decay,  not  from  accident. 
In  Watson  v.   The  Ins.   Co.  of  N.  A.,  decided 
in  the  Circuit  Court  of  the  U.  S.,  in  Apr.  1808 
(Condy's  ed.  Marsh,  on  Ins.,  1596,  n.~),  there 
was  the  same  clause  in  the  policy,  and  the 
court  decided  that  the  report  of  the  surveyors 
was  not  evidence  of  the  facts  contained  in  it, 
but  only  that  a  survey  had  taken  place.  In  the 
331*]  case  of  the  Mar.  Ins.  Co.  *v.  Wilson,  3 
Cr.,  187,  the  question  as  to  the  conlusiveness  of 
the  survey  was  not  decided. 

Mr.  Wells,  contra,  insisted: 

1  That  the  plea  was  good  in  point  of-form. 
Chitty  (Chit.  PL  497,  498)  lays  down  the  rule 
on  this  subject,  and  which  is  supported  by  the 
authorities  cited  by  him.  "Any  ground  of 
defense  which  admits  the  facts  alleged  in  the 
declaration,  but  avoids  the  action  by  matter 
which  the  plaintiff  would  not  be  bound  to 
prove,  or  dispute,  in  the  first  instance,  on  the 
general  issue,  may  be  pleaded  specially." 
Now,  the  plea,  in  this  case,  admits  what  is 
stated  in  the  declaration,  and  alleges  new  mat- 
ter by  way  of  avoidance,  to  wit :  the  survey. 
It  is  true  that  it  might  be  given  in  evidence 
under  the  general  issue,  but  there  are  many 
such  matters  which  may  be  pleaded  specially. 
The  clause  relative  to  the  survey  was  intro- 
duced into  the  policy  for  the  very  purpose  of 
putting  an  end  to  the  question  as  to  the  sea- 
worthiness of  the  vessel;  and  the  survey  is  made 
conclusive  as  to  the  fact  of  rottenness,  and 
unsoundness  of  the  vessel,  and  of  her  inca- 
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pacity,  for  that  cause,  of  prosecuting  the  voy- 
age. 

2.  Then,  does  the  survey  in  this  case  amount 
to  a  bar  of  the  suit?  We  admit  that  the  survey 
must  be  regular,  and  must  declare  the  vessel 
to  be  unseaworthy,  because  of  rottenness  and 
unsoundness,  and  solely  on  that  ground.  In 
Garriguez  v.  Coxe,  the  unseaworthiness  of  the 
vessel  was  owing  to  a  mixed  cause.  So  in  Ilaff" 
v.  Mar.  Ins.  Co. ,  the  cause  of  the  loss  was  of 
a  mixed  nature,  and  not  ascribable  to  rotten- 
ness alone.  We  contend  that  if  the  survey  is 
made  in  conformity  to  this  clause  in  the  policy, 
and  declares  the  unseaworthiness  of  the  vessel, 
and  her  incapacity  to  prosecute  the  voyage,  to 
be  solely  owing  to  her  rottenness  and  unsound- 
ness,  it  is  conclusive,  and  forms  a  complete  bar 
to  the  action.  The  clause  was  introduced  for 
the  benefit  of  the  insurer,  to  guard  against  the 
consequences  of  the  doctrine  laid  down  in  the 
case  of  Depeyster  v.  The  Col.  Ins.  Co.,  2  Cai., 
85,  and  to  prevent  his  being  liable  to  pay  .for  a 
vessel  not  seaworthy  when  she  commenced  her 
voyage.  Now,  the  survey,  in  this  case,  fully 
comes  within  the  terms  of  the  clause.  The 
cause  of  the  unseaworthiness  of  the  vessel,  and 
of  her  incapacity  *to  proceed  to  sea,  is  [*332 
declared  to  be  rottenness,  and  decay  of  her 
timbers  and  planks.  No  violent  storms  and 
tempests  were  encountered.  The  vessel  merely 
sprung  a  leak.  In  the  case  of  Steinmetz  v.  The 
U.  8.  Ins.  Co.,  2  Serg.  &  R.,  293,  the  survey 
stated  that  "her  stem,  apron,  bends  and  most 
part  of  her  timbers,  are  decayed,  as  also  a  con- 
siderable part  of  her  planks,  from  which 
circumstances,  in  our  opinion,  to  make  her  a 
good,  staunch  and  seaworthy  vessel,  would  cost 
a  great  deal  more  than  she  would  be  worth 
when  finished  ;  "  and  the  court  held  it  to  be 
conclusive,  and  a  bar  to  the  action.  They  were 
of  opinion  that  it  was  not  necessary  that  the 
surveyors  should  exactly  conform  to  the  exact 
words  in  the  policy  ;  but  is  sufficient  if  the 
survey  states  the  facts  and  circumstances  as  to 
the  decay  and  rottenness,  from  which  the 
general  conclusion  is  drawn  of  such  unsound- 
ness  and  rottenness  as  renders  the  vessel  un- 
seaworthy. This  case  is  perfectly  analogous, 
and  in  point. 

Mr.  Anthon,  in  reply,  said  that  the  plea  in 
this  case  did  not  admit  the  cause  of  action  as 
stated  in  the  declaration.  That,  as  to  the  sub- 
stance of  the  plea,  it  was  agreed,  that  if  the 
cause  of  the  incapacity  of  the  vessel  to  proceed 
on  her  voyage  was  mixed,  the  survey  was  not  a 
bar.  Now,  the  first  and  second  counts  state 
that  the  vessel  was  injured  by  storms  and 
tempests,  and  that  repairs  could  not  be  made 
at  St.  John's.  If  these  allegations  are  admitted 
by  the  plea,  then  the  cause  of  the  vessel's  un- 
seaworthiness is  not  rottenness  alone,  but  of  a 
mixed  nature. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  principal  special  cause  of  demurrer  is, 
that  the  the  fifth  and  sixth  pleas  amount  to  the 
general  issue.  It  is  also  objected  to  them, 
that  they  are  bad  in  substance,  in  not  admit- 
ting the  averments  in  the  declaration.  In  the 
case  of  The  Bank  of  Auburn  v.  Weed,  19  Johns., 
300,  we  thus  laid  down  the  rule:  any  matter  of 
defense  which  denies  what  the  plaintiff,  on  the 
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general  issue,  would  be  bound  to  prove,  may 
and  ought  to  be  given  in  evidence  under  the 
general  issue,  and  a  plea  denying  such  facts, 
333*]  is  bad  on  special  demurrer  ;  *but  any 
ground  of  defense  which  admits  the  facts 
alleged  in  the  declaration,  and  avoids  the 
action,  by  matter  which  the  plaintiff  would  not 
be  ground  to  prove  or  dispute,  in  the  first  in- 
stance, may  be  specially  pleaded.  The  case  of 
Husxey  v.  Jacob,  1  L.  Raym.,  87,  was  referred 
to  in  the  case  cited.  That  case  was  thus  :  an 
action  of  aasumpsit  was  brought  against  the  ac- 
ceptor of  a  bill  of  exchange.  The  defendant 
pleaded  in  bar  the  Statute  of  Gaming  (16  Ch. 
II..  ch.  7),  by  which  the  bill  was  rendered  void. 
One  of  the  objections  was.  that  the  defendant 
ought  to  have  pleaded  the  general  issue,  and 
given  the  matter  pleaded  in  evidence,  the  Stat- 
ute having  avoided  the  contract.  The  court 
decided  that  where  the  defendant  has  special 
matter,  consisting  only  of  bare  matter  of  fact, 
but  intermixed  with  matter  of  law,  which  will 
avoid  the  charge  or  action  of  the  plaintiff,  he 
is  not  obliged  to  plead  the  general  issue,  but 
may  plead  it  specially,  for  otherwise  he  would 
be^obliged  to  commit  a  point  of  law  to  the 
jury,  who  are  ignorant  of  it,  which,  the  court 
say,  would  be  absurd.  The  principle  laid  down 
in  the  case  cited  is,  in  my  judgment,  a  sound 
one,  with  this  qualification  annexed  to  it.  that 
such  matter  of  defense  must  admit  the  facts 
alleged  in  the  declaration,  and  avoid  them  by 
matter  which  the  plaintiff  would  not  be  bound 
to  prove  in  the  first  instance,  provided  the 
general  issue  only  had  been  pleaded.  (1  Chit. 
PI.,  497 ;  1  Tidd  Pr.,  599,  600.) 

The  first  and  second  counts  of  this  declara- 
tion set  forth  a  good  cause  of  action — a  loss 
of  voyage  by  the  perils  insured  against  ;  and 
the  plaintiff  was  bound,  in  the  first  instance, 
to  prove  no  more,  to  maintain  his  action,  than 
the  facts  he  had  alleged.  He  did  not  set  forth 
facts  which  show  that  the  ship  was  unseawor- 
thy,  by  reason  of  her  being  unsound  or  rotten; 
nor  any  incapacity  in  the  ship  to  prosecute  her 
voyage,  on  account  of  her  being  unsound  or 
rotten.  On  the  contrary,  it  would  seem  that 
her  innavigability  proceeded  from  injuries 
sustained  by  stormy  winds,  tempestuous 
weather  and  the  perils  of  the  sea,  whereby 
she  became  leaky,  greatly  broken  and  dam- 
aged ;  and  that  she  could  not  receive  her  nec- 
essary repairs  at  St.  John's,  and  could  not 
proceed  safely  to  sea,  to  procure  repairs  else- 
where ;  and  therefore  she  was  condemned  and 
334*]  sold.  The  pleas  *admit  the  cause  of 
loss  stated  in  the  declaration,  but  set  up  new 
matter,  which  the  plaintiff  could  not  have  been 
required  to  prove  ;  and  this  new  matter  in- 
volves a  question  of  law,  on  which  the  defend- 
ant has  a  right  to  the  judgment  of  the  court, 
according  to  the  sound  doctrine  in  Hussey 
v.  Jacobs. 

If  the  survey,  admitted  in  part,  in  the  first 
and  second  counts,  but  more  fully  set  forth  in 
the  pleas,  amounts  to  a  declaration  by  the  sur- 
veyors that  the  ship  was  unseaworthy  by 
reason  of  her  being  unsound  or  rotten,  and  that 
she  was  incapable  of  prosecuting  the  voyage 
from  that  cause,  it  is  decisive  upon  the  rights 
of  the  parties.  They  have  seen  fit  to  stipulate 
"  that  if  the  said  vessel,  upon  a  regular  survey, 
should  be  thereby  declared  unseaworthy,  by 
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reason  of  her  being  unsound  or  rotten,  or  in- 
capable of  prosecuting  her  voyage  on  account 
of  her  being  unsound  or  rotten,  then  the  as- 
surers should  not  be  bound  to  pay  their  sub- 
scriptions on  the  policy."  They  have  made 
the  survey,  however  the  facts  may  be,  conclu- 
sive between  them  ;  and  this  being  their  con- 
tract, they  are  bound  by  it,  and  no  court  has 
aright  to  alter  it.  (1  Cond.  Marsh,  on  Ins., 
159  b,  in  the  note*.)  From  the  plaintiff's  alle- 
gations, which  are  admitted  by  the  plea,  with 
the  additional  facts  which  the  pleas  assert  as 
also  appearing  in  the  survey,  the  case  stands 
thus  :  the  ship,  was  found  injured  in  her 
planks  and  timbers,  so  that  she  could  not  re- 
ceive her  necessary  repairs  at  St.  John's,  and 
could  not  safely  proceed  to  sea  to  procure  such 
repairs  elsewhere ;  and  a  great  part  of  the 
timbers  and  planks,  from  the  stern-posts  to 
the  stem,  on  both  sides,  were  entirely  rotten ; 
that  the  repairs  of  the  ship  could  not  be  done 
there,  and  she  was  not  able,  in  her  then  pres- 
ent state,  to  go  to  sea,  and  she  was,  therefore, 
condemned  and  sold.  In  the  case  of  Steinmete 
v.  The  U.  8.  Ins.  Co.,  2  Serg.  &  R.,  296,  the 
policy  contained  the  same  clause,  in  almost  the 
same  words,  as  in  this  policy.  In  that  case, 
a  survey  was  had,  and  the  court  considered  it 
as  settled  by  several  cases,  in  which  the  con- 
struction of  a  similar  clause  had  been  discussed, 
that  where  the  condemnation  was  for  unsound- 
ness  from  decay,  and  for  no  other  cause,  the 
underwriter  was  discharged.  In  that  case,  the 
surveyors  certified  that  on  examination  of  the 
schooner,  "  her  stem,  apron,  *bends  f*335 
and  the  most  part  of  her  timbers,  are  decayed, 
as  also  a  considerable  part  of  her  plank,  and 
that  it  would  be  eligible,  to  sell  her  in  her  pres- 
ent state."  Tilghman,  Ch.  J.,  was  of  opinion 
that  the  condemnation  was  founded  solely  on 
decay,  no  other  cause  being  mentioned.  He 
observed  that  it  was  not  said,  in  express 
terms,  that  the  vessel  was  unsound  or  rotten, 
but  it  was  said  that  her  principal  parts  were 
decayed,  which  is  the  same  as  rotten,  and  no 
other  cause  is  assigned  for  her  not  being  sea- 
worthy ;  that  where  the  particular  parts  found 
to  be  decayed  are  mentioned,  and  afterwards 
the  general  conclusion  is  drawn  that  the  vessel 
was  not  seaworthy,  he  considered  rottenness 
as  the  cause  of  condemnation.  Yates,  J. , 
thought  it  unreasonable  to  expect  that  the  re- 
turn of  the  surveyors  should  conform  to  the 
expressions  used  in  the  policy,  which  was  not 
open  to  their  inspection.  It  was  enough  if, 
in  fact  and  substance,  it  agreed  with  it ;  and 
he  considered  the  survey,  in  that  case,  as  ex- 
hibiting a  particular  statement  of  facts  equiv- 
alent to  general  unsoundness  or  rottenness  in 
the  hull ;  and  that  it  brought  the  vessel  within 
the  true  meaning  of  the  clause  in  the  policy. 
I  can  only  express  my  entire  acquiescence  in 
the  reasoning  of  these  distinguished  judges  ; 
it  seems  to  me  impregnable  and  conclusive. 
The  return  of  the  surveyors,  in  this  case,  states 
that  a  great  part  of  the  timbers  and  planks, 
from  the  stern-posts  to  the  stem,  on  both  sides, 
were  entirely  rotten  ;  that  repairs  could  not  be 
made  at  St.  John's,  and  that  the  ship  was  not 
able,  in  her  then  state,  to  go  to  sea.  Now,  her 
inability  to  encounter  the  further  prosecution 
of  the  voyage,  is  attributed  to  no  other  cause 
than  to  the  rottenness  of  her  essential  timbers 
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and  planks  ;  and  the  general  conclusion  of  in- 
capability to  proceed  to  sea,  is  a  conclusion 
drawn  from  these  facts ;  and  this,  in  effect, 
amounts  to  a  declaration  that  she  could  not  go 
to  sea  from  rottenness.  The  allegation  in  the 
survey,  that  the  ship  was  found  injured  in  her 
planks  and  timbers,  connected  with  the  fact 
that  her  timbers  and  planks  were  rotten,  do 
not  show  that  the  injury  arose  from  the  perils 
of  the  sea,  disconnected  with  the  specified  rot- 
tenness. The  implied  admission,  in  the  sur- 
vey, that  the  ship  was  repairable,  does  not 
contradict  the  fact  that  she  was  unseaworthy 
336*]  from  rottenness,  for  ships  *inaterially 
rotten  and  decayed,  may  be  repaired.  The 
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contract  between  the  parties  is.  that  if  the  ves- 
sel, upon  a  regular  survey,  should  be  thereby 
declared  unseaworthy,  by  reason  of  her  being 
unsound  or  rotten,  then  the  assurers  should 
not  be  bound  by  their  subscription  on  the  pol- 
icy. That  this  event  has  occurred,  appears  to 
me  to  be  so  plain  a  proposition,  that  I  abstain 
from  pursuing  the  inquiry  any  further.  There 
must  be  judgment  for  the  defendants,  with 
leave  to  the  plaintiff  to  reply,  on  payment  of 
costs. 

Judgment  for  the  defendants,  accordingly. 

Cited  in-3  Cow.,  117 ;  2  Hall,  100 ;  1  Sand.,  319. 
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NORTON  v.  BARNUM. 

Action   for    Libel — When  Defendant   Held  to 
Bail— Affidavit. 

To  authorize  a  judge's  order  to  hold  a  defendant 
to  ball,  in  an  action  for  a  libel,  the  affidavit  must 
not  only  state  the  libel  or  cause  of  action,  but  some 
special  reason  for  granting:  the  order. 

On  a  motion  of  the  defendant  to  set  aside  a 
judge's  order  to  hold  to  bail,  a  supplemental  affida- 
vit of  the  plaintiff,  to  cure  the  defect  in  his  original 
affidavit,  will  not  be  received. 

Citations— 2  Cai.,  47 ;  2  Johns.,  293 :  2  Maule  &  S., 
563. 

MOTION,  in  behalf  of  the  defendant,  that 
the  order  of  W.  Howell,  first  *judge  of 
Ontario  Co.,  directing  the  defendant  to  be  held 
to  bail,  be  vacated  ;  and  that  the  sheriff  of 
Ontario  be  directed  to  deliver  up  the  bail-bond, 
&c.  This  was  an  action  for  a  libel ;  and  the 
affidavit,  on  which  the  judge  made  the  order, 
set  forth  the  libel,  and  stated  that  security 
for  any  damages  to  be  recovered  by  the  plaint- 
iff required  that  the  defendant  should  be  held 
to  bail.  The  plaintiff  now  offered  a  supple- 
mentary affidavit,  that  the  defendant  was  a 
young  man,  without  family,  having  no  visible 
property,  except  his  printing  press,  &c.  ;  and 
that  he  was  informed  that  the  defendant  in- 
tended to  leave  the  State,  &c. 

Per  Curiam.  The  cases  of  Clown  v.  Gould, 
2  Cai.,  47,  and  Van  Vechten  v.  Hopkins,  2 
Johns.,  293,  fully  decide  that  the  affidavit  oil 
which  the  judge  granted  the  order  to  hold  to 
bail  is  entirely  defective.  It  follows  that  the 
defendant  has  been  improperly  held  to  bail. 
The  affidavit  now  offered  by  the  plaintiff  can- 
not be  received.  According  to  the  practice  of 
the  Court  of  K.  B.,  in  England,  a  supplemental 
affidavit,  for  the  purpose  of  curing  a  defect  in 
theoriginal  affidavits  not  admissible.  (Moiling 
338*]  *v-  Buckholtz,  2  Maule  &  S. ,  563.)  If  a 
default  has  been  entered  on  an  imperfect  affida- 
vit, it  will  be  set  aside,  notwithstanding  the  facts 
might  warrant  the  entry  of  a  default.  Besides, 
an  affidavit  made  now  cannot  retrospect,  so  as 
to  authorize  holding  the  defendant  to  bail,  j 
upon  a  defective  affidavit.  The  motion  must  | 
be  granted. 

Motion  granted. 

Cited  in— 3  Hill,  456 ;  7  Hill.  153  ;  3  How.  Pr.,  270 ;  \ 
39  How.  Pr.,  438 ;  44  How.  Pr.,  98 ;  15  Abb.  Pr.,  127 ;  | 
2  Sweeny,  352 ;  2  Leg.  Obs.,  150 ;  3  Co.  R.,  170 ;  3  ; 
Cranch  C.  C.,  117. 
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BO  WEN  «.  BELL. 

Execution  of  Deed  with  Receipt  for  Purchase 
Money — Consideration  not  Paid — Possession 
of  Grantee — Assumpsit  Lies  for  Consideration 
— Parol  Evidence  Admissible — Sheriff's  Deed 

*  — Not  Admissible  in  Evidence,  without  Showing 
Judgment  and  Execution. 

Where  the  plaintiff  agreed  to  release  his  right  to 
a  lot  of  land  to  the  defendant,  for  a  certain  sum, 
which  the  defendant  agreed  to  pay,  and  the  plaintiff 
accordingly  executed  and  delivered  a  deed  to  the 
defendant,  in  which  he  acknowledged  the  receipt  of 
the  consideration  money,  but  which  was  not,  in  fact, 
paid,  and  the  defendant  took  possession  of  the  land. 
Held  that  the  plaintiff  might  maintain  an  action  of 
assumpsit  against  the  defendant  to  recover  the 
amount  of  the  consideration  money  agreed  to  be 
paid  by  him ;  it  not  being  a  contract  within  the 
Statute  of  Frauds. 

Parol  evidence  is  admissible  to  show  that  the  con- 
sideration expressed  in  a  deed  to  have  been  re- 
ceived by  the  grantor,  has  not  been  paid  by  the 
grantee. 

A  sheriff's  deed  is  not  admissible  in  evidence, 
without  showing  the  judgment  and  execution  un- 
der which  he  sold  the  land. 

Citations— 9  Mass.,  514;  12  Mass..  514;  14  Johns., 
210. 

THIS  was  an  action  of  assmmpsit,  tried  be 
fore    Mr.    Justice    Woodworth,    at    the 
Washington    Circuit,    in    June,    1821.      The 
declaration  contained  a  general  count  for  land 
sold  and  conveyed  to  the  defendant,  and  the 


NOTE.— Evidence— Consideration  clause  in  a  deed- 
Par  (A  evidence. 

The  acknowledgment,  in  a  deed  of  conveyance  of 
land,  of  the  receipt  of  the  purchase  money  is  but  a 
receipt  for  money,  and  is  subject  to  be  contradicted, 
explained,  or  varied  by  extrinsic  evidence.  Whit- 
beck  v.  Whitbeck,  9  Cow.,  266 ;  Adams  v.  Hull.  2 
Den.,  306;  Seaman  v.  Hasbrouck,  a5  Barb,,  151;  Shep- 
pard  v.  Little,  14  Johns.,  210 ;  Bassett  v.  Bassett,  55 
Sle.,  127;  Clapp  v.  Linell,  20  Pick.,  247:  Elder  v.  Hood, 
389  111..  533;  Millard  v.  Hathaway,  27  Cai.,  119:  Bratt 
v.  Bratt,  21  Md.,  578:  Speer  v.  Speer,  14  N.  J.  Eq.,  240; 
White  v.  Miller,  22  Vt.,  380 :  Drury  v.  Teinont,  &c., 
Co.,  13  Allen.  168;  Rabsuhl  v.  Lack,  £5  Mo.,  316.  Con- 
tra Spiers  v.  Clay,  4  Hawks,  576.  See  Bingham  v. 
Weiderwax,  1  N.  Y.,  509 :  Benson  v.  Michelson,  19 
Wis.,  498. 

Non-payment  of  the  consideration,  acknowledged 
in  the  deed,  cannot  be  proved  by  the  parties  for  the 
purpose  of  defeating  the  deed.  Men-lam  v.  Harsen, 
2  Barb.,  Ch.,  232 ;  Childs  v.  Barnum,  11  Barb ,  14; 
Baker  v.  Council,  1  Daly,  469.  See  Wheeler  v.  Bil- 
lings. 38  N.  Y.,  263. 

As  to  a  variation  of  consideration  clause  in  gen- 
eral, see  McCrea  v.  Purmont,  16  Wend.,  460. 

As  to  effect  of  ordinary  receipt  for  money  paid, 
see  Thomas  v.  McDaniel,  14  Johns.,  185,  note;  M'Kin- 
stry  v.  Pearsall,  3  Johns..  319,  note. 
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money  counts.  It  was  proved  that  the  plaint- 
iff owned  four  sixths  of  of  a  certain  farm,  and 
the  defendant  two  sixths,  as  tenants  in  com- 
mon. It  was  agreed  that  the  land  should  be 
equally  divided  between  them,  and  that  the 
defendant  should  pay  the  plaintiff  for  one 
sixth  part.  A  survey  of  the  laud  was  accord- 
ingly made,  and  mutual  releases  and  quit- 
claim deeds  were  executed  by  the  parties  to 
each  other,  for  their  respective  moieties,  in 
severally.  The  deed  from  the  plaintiff  to  the 
defendant,  for  the  north  half  of  the  farm,  was 
dated  Dec.  16,  1818,  and  stated  that  it  was  in 
consideration  of  the  sum  of  $1,000  paid  by 
the  defendant,  the  receipt  whereof  was  there- 
by acknowledged,  &c.  After  the  execution 
of  the  deeds,  each  party  took  possession 
of  one  half  of  the  farm.  It  was  admitted 
that  the  defendant  had  not  paid  any  consid- 
eration for  the  deed  to  him.  A  witness  tes- 
339*]  tified  that  at  the  time  of  *the  divis- 
ion, it  was  agreed  that  the  defendant  should 
pay  to  the  plaintiff  $250  for  the  one  sixth 
which  had  been  conveyed  to  him  by  Abel 
Austin.  The  defendant's  counsel  objected  to 
the  admission  of  parol  evidence,  on  the  ground 
that  the  agreement  was  within  the  Statute 
of  Frauds  ;  and  being  a  special  agreement, 
it  could  not  be  given  in  evidence  under 
the  general  counts.  But  the  judge  overruled 
the  objection,  and  admitted  the  evidence.  It 
was  proved  that  the  farm  belonged  to  Ellis 
Austin,  who  died  before  1816,  leaving  six 
heirs,  from  whom  the  plaintiff  had  purchased 
four  shares.  That  at  the  time  the  releases 
were  executed  between  the  parties,  the  defend- 
ant claimed  the  whole  farm  by  virtue  of  a 
sheriff's  deed  under  a  judgment  and  execution 
against  Austin's  heirs.  That  the  parties,  after 
much  dispute,  agreed  to  the  division,  and  to 
execute  releases  as  above  stated.  The  value  of 
the  whole  farm  was  estimated  at  $2,000.  The 
defendant's  counsel  moved  for  a  nonsuit ;  but 
the  judge  refused  to  grant  the  motion,  and 
decided  that  notwithstanding  the  acknowledg- 
ment in  the  deed  of  the  receipt  of  the  consid- 
eration money  by  the  plaintiff,  the  plaintiff 
might  recover  on  the  parol  agreement,  which 
was  not  extinguished  by  the  deed.  The  de- 
fendant's counsel  then  offered  in  evidence  a 
deed  from  the  sheriff  of  Washington  Co., 
dated  Apr,  6,  1818,  reciting  that  by  virtue  of 
a  fi.  fa.  issued  out  of  the  Supreme  Court,  test- 
ed Nov.  1,  1817,  at  the  suit  of  Lyman  Hall 
and  Samuel  Ely,  against  Joseph  Austin,  Abel 
Austin,  and  others,  on  a  judgment  against 
them,  &c.,  for  $85.76,  he  had  taken  and  sold 
a  certain  lot  of  land  in  Hebron,  formerly 
owned  by  Ellis  Austin,  to  George  Bell  (the 
defendant),  at  public  sale,  for  $77.57,  he  being 
the  highest  bidder,  &c.  But  the  deed  was 
rejected  by  the  judge,  on  the  ground  that  no 
record  of  the  judgment  and  execution  was 
produced.  The  plaintiff  proved  that  the  one 
sixth  of  the  farm  was  worth  $250  ;  and  one  of 
the  witnesses  stated  that  the  plaintiff  bought 
Abel  Austin's  share  subsequent  to  the  judg- 
ment against  the  heirs  of  Ellis  Austin. 

The  judge  charged  the  jury  that  the  liability 
of  the  defendant  depended  on  the  question  of 
34O*]  fact,  whether  the  plaintiff  *did  or  did 
not  execute  the  quitclaim  deed  to  the  defend- 
ant, and  part  with  the  possession  of  the  land, 
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on  the  defendant's  agreeing  to  pay  him  for  the 
share  which  he  had  purchased  of  Abel  Aus- 
tin, being  one  sixth  part  of  the  whole  farm. 
The  jury  found  a  verdict  for  the  plaintiff 
for  $225.28. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial.  The  cause  was  submitted 
to  the  court  without  argument. 

WOOD  WORTH,  J.,  delivered  the  opinion  of 
the  court : 

This  is  not  a  case  within  the  Statute  of 
Frauds. .  The  contract  was  perfected  by  giv- 
ing the  deed.  The  claim  now  is,  to  pay  the 
value;  the  consideration  to  support  the  promise 
is  the  release  of  the  plaintiff's  title.  It  is 
immaterial  what  is  the  origin  of  the  debt,  pro- 
vided it  is  founded  on  a  lawful  consideration. 
This  action  is  not  on  a  contract  for  the  sale  of 
lands,  or  any  interest  in  lands.  The  law  raises 
the  promise  to  pay,  and  in  such  case  it  is  not 
within  the  Statute  of  Frauds,  although  it  be 
raised  from  an  agreement  concerning  an  inter- 
est in  lands.  In  Good-win  v.  Gilbert,  9  Mass.. 
514,  it  is  laid  down  as  a  general  rule  that 
where  land  is  conveyed  by  a  deed  poll,  and 
the  grantee  enters  under  the  deed,  certain 
duties  being  reserved  to  be  performed,  as  no 
action  lies  against  the  grantee  on  the  deed,  the 
grantor  may  maintain  assumpsit  for  the  non 
performance  of  the  duties  reserved.  The  case 
of  Pomeroy  v.  Winship,  12  Mass.,  514.  is  very 
much  in  point.  It  was  there  decided  that  if 
a  parol  cpntract  be  made  for  the  sale  of  lands, 
and  a  deed  be  afterwards  given  pursuant  to 
the  contract,  the  bargain  is  then  consummated, 
and  the  contract  is  liable  to  no  objection  aris- 
ing from  the  Statute  of  Frauds.  Actions  have 
frequently  been  prosecuted  in  our  own  courts 
to  recover  the  consideration  for  lands  sold  and 
conveyed.  In  Shephard  v.  Little,  14  Johns., 
210,  it  was  held  that  assumpsit  would  lie  to 
recover  the  consideration  money  of  land  sold. 
There  is,  then,  no  obstacle  in  the  way  of  a 
recovery  on  this  ground  ;  neither  is  there  any 
force  in  the  objection  that  here  was  a  special 
agreement  proved,  and  that  the  count  is 
general ;  for  the  evidence  introduced  went 
*to  establish  a  promise  to  pay  for  [*34 1 
Abel  Austin's  right,  which  was  the  one  sixth  ;  it 
was  not  a  conditional,  or  special  promise. 
The  proof  supported  the  declaration.  The 
case  last  cited  also  shows,  that  although  the 
consideration  expressed  in  the  deed  is  ac- 
knowledged to  have  been  paid,  parol  evidence 
is,  notwithstanding,  admissible,  to  show  that 
it  had  not  been  paid.  When  one  of  species  of 
consideration  is  expressed,  another,  or  differ- 
ent one,  cannot  be  proved,  neither  can  parol 
proof  be  admitted  substantially  to  vary  or 
contradict  a  written  contract  ;  but  these  prin- 
ciples are  inapplicable  to  a  case  where  the 
payment,  or  amount  of  the  consideration, 
becomes  a  material  inquiry. 

The  sheriff's  deed  to  the  defendant  was 
properly  rejected,  as  no  legal  proof  of  a  judg- 
ment and  execution  was  offered.  The  evidence 
of  Olmstead  that  the  plaintiff  bought  the  share 
of  Austin  subsequent  to  the  judgment  against 
the  heirs,  does  not  appear  to  have  been  urged 
or  relied  on  at  the  trial;  if  it  had  been,  it  was 
not  competent  proof  of  a  judgment:  but,  ad- 
mitting it  to  have  been  legal  proof,  non  constat 
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that  it  was  the  judgment  under  which  the 
sheriff  sold;  besides,  there  was  no  proof  of  an 
execution.  If  it  were  admitted  that  the  de- 
fendant purchased  under  a  judgment  obtained 
previous  to  the  plaintiff's  conveyance  from 
Austin,  it  would  not  defeat  the  right  to  recover; 
for  the  defendant  may  have  had,  notwith- 
standing, substantial  reasons  to  accept  a  title 
from  the  plaintiff,  and  immediately  acquire 
the  possession  under  it.  He  chose  to  purchase 
the  plaintiff's  right,  and  if  he  agreed  to  pay 
for  it,  which  the  jury  have  found,  there  was  a 
good  consideration  for  the  promise  and  conse- 
quently the  title  under  the  judgment  was  irrele- 
vant and  immaterial.  The  motion  for  a  new 
trial  must  be  denied. 
New  trial  denied. 

Promise  to  pay  for  land  actually  conveyed,  need  not 
be  in  writing.  Cited  in— 9  Cow.,  269 ;  12  N.  Y.,  372 ; 
22  Hun,  305  ;  63  Mo.,  464  ;  9  Allen,  390. 

Consideration  expressed  in  deed  as  having  been 
paid,  may  be  shown  by  parol  not  to  have  been  re- 
ceived—assumpsit  will  lie  therefor.  Cited  in— 9  Wend., 
618  ;  14  Wend.,  118  ;  16  Wend..  468 ;  24  Wend.,  288  ;  4 
Hill,  487;  2Denio,  315;  16  N.  Y.,  538:  26  N.  Y.,  380; 
42  N.  Y.,  319 ;  70  N.  Y.,  59 :  15  Hun,  149  ;  5  Barb.,  475 ; 
64  Barb.,  258 ;  1  Daly,  470 ;  2  McLean,  546 ;  Hemp., 
21 :  23  Ind.,  595 :  36  Cal.,  370 ;  37  Mich.,  158. 

Also  cited  in-11  Wend.,  247 ;  70  N.  Y.,  600 ;  18 
Barb.,  270;  6  Kan.,  455. 
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JExecutionin  Justice  Court — Failure  to  Return — 
Rights  of  Party. 

Where  an  execution,  issued  on  a  judgment  in  a 
justice's  court,  is  not  returned  at  all  by  the  consta- 
ble, the  common  law  right  of  the  party  remains  un- 
impaired, and  he  may  bring  an  action  of  debt  on 
the  judgment. 

Citation— 1  N.  R.  L.,  387,  seas.  36,  ch.  53,  sec.  11. 

TN  ERROR,  on  certiorari  to  a  justice's  court. 
J-  Hale  brought  an  action  of  debt,  in  the 
court  below,  on  a  judgment  obtained  in  a 
justice's  court,  Apr.  16,  1816,  for  $10.73.  Ex- 
ecution had  been  issued  on  the  judgment 
Aug.  3,  1816  ;  but  the  constable  absconded, 
and  it  was  never  returned.  The  defendant 
rested  his  defense  solely  on  the  ground  that, 
according  to  the  llth  section  of  the  Twenty- 
five  Dollar  Act,  no  action  of  debt  will  lie  on  a 
judgment  of  a  justice's  court  until  after  execu- 
tion has  been  returned  unsatisfied.  On  that 
ground,  a  verdict  was  given  for  the  defendant 
below,  on  which  the  justice  rendered  judg- 
ment. 

Per  Curiam.  The  llth  section  of  the  Act 
(1  N.  R.  L.,  387,  sess.  36,  ch.  53)  directs  the 
justice  to  issue  execution  on  his  judgment,  and 
provides  that  if  the  execution  be  returned  un- 
satisfied, it  may  be  renewed,  or  the  party  re- 
covering the  judgment  may  bring  an  action  of 
debt  thereon,  &c.  There  are  no  negative 
words,  that  the  party  shall  not  sue  on  the 
judgment  until  the  execution  has  been  re- 
turned. The  common  law  right  of  bringing 
an  action  of  debt,  as  soon  as  a  judgment  is 
recovered,  remains  unimpaired.  The  Statute 
does  not  give  the  action  of  debt,  but  is  merely 
explanatory  of  the  common  law  right.  We 
are,  therefore,  of  opinion  that  the  judgment  of 
the  court  below  ought  to  be  reversed. 

Judgment  of  reversal. 

Cited  in-9  Cow.,  29 ;  2  Hall,  472 ;  63  Pa.  St..  231. 
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*RATHBUN  v.  MARTIN    [*343 

Soldier  in  Militia — Court- Martial. 

A  soldier  in  the  militia  is  not  amenable  to  a  court- 
martial  of  the  U.  S.,  for  having  "failed,  neglected 
and  refused  to  rendezvous,  and  enter  into  the  serv- 
ice of  the  U.  S.,  in  obedience  to  the  orders  of  the 
Governor  of  this  State,  in  compliance  with  the 
requisition  of  the  President  of  the  TJ.  S." 

Citation— 19  Johns.,  7. 

~O  EPLEVIN  for  books  taken  by  the  defend- 
-Lt  ant  from  the  possession  of  the  plaintiff. 
The  defendant  avowed  and  justified  the  tak- 
ing as  deputy-marshal  of  the  U.  S.,  acting 
under  a  certificate  signed  by  the  president  of  a 
court-martial,  for  collecting  a  fine,  "for  hav- 
ing failed,  neglected  and  refused  to  rendez- 
vous, and  enter  the  service  of  the  U.  S.,  as  a 
soldier  in  the  militia,  in  obedience  to  the  orders 
of  His  Excellency,  Daniel  D.  Tompkins,  Gov- 
ernor of  this  State,  on  the  requisition  of  the 
U.  S."  To  this  avowry,  the  plaintiff  demurred 
specially,  and  assigned  nineteen  causes  of  de- 
murrer ;  and  the  defendant  joined  in  demur- 
rer. 

Mr.  A.  Smith  for  the  plaintiff. 

Mr.  Shuftldt  for  the  defendant. 

PLATT,  J.,  delivered  the  opinion  of  the 
court : 

The  questions  presented  on  this  demurrer, 
with  two  or  three  exceptions,  are  the  same 
which  arose  in  the  case  of  Mills  v.  Martin, 
19  Johns.,  7.  In  that  case,  judgment  was 
given  against  the  defendant,  after  mature  de- 
liberation ;  and  the  principal  objections  to  the 
avowry,  on  which  our  judgment  rested  in  that 
case,  occur  here  again  in  their  full  force. 
Without  entering  the  wide  field  of  discussion, 
we  think  it  sufficient  to  repeat  here,  that,  ac- 
cording to  the  Constitution  and  laws  of  the  U. 
S.,  a  soldier  of  the  militia  was  not  amenable  to 
a  court-martial  of  the  U.  S.,  "for  having 
failed,  neglected  and  refused  to  rendezvous, 
and  enter  into  the  service  of  the  U.  S.,  in  obe- 
dience to  the  orders  of  the  Governor  of  this 
State,  in  compliance  with  the  requisition  of 
the  President  of  the  U.  S."  And  we  are  also 
of  opinion  that  if  such  court-martial  had  juris- 
diction over  such  delinquent,  the  requisition 
of  the  President,  and  the  orders  of  the  Gover- 
nor, are  not  set  forth  in  the  *avowry,  [*344 
with  such  particularity  and  certainty  as  are  , 
required  by  the  rules  of  pleading. 

There  are  other  grounds  of  exception,  which 
it  is  deemed  unnecessary  to  advert  to.  For 
the  reasons  of  this  decision,  we  refer  to  the 
opinion  expressed  by  the  court,  in  the  case  of 
Mitts  v.  Martin,  19  Johns.,  7. 

Judgment  for  the  defendant, 

N.  B. — In  the  cases  of  Robert  8.  Livingston 
v.  Martin,  and  of  J.  F.  Bartlett,  against  the 
same  defendant,  the  like  judgments  were 
given. 


CROOKSHANK  «.  GRAY  ET  ux. 

Slander — Charge  of  Swearing  to  a  Lie — When 
Actionable — Pleading. 

The  words  "you  have  sworn  to  a  lie"  are  not  in 
themselves  actionable ;   but  if  it  be  averred  that 

NOTE.— Charge  of  false  swearing— When  Action- 
able per  se.  See  Hopkins  v.  Beadle,  1  Cai.,  347,  note. 
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they  were  spoken  of  and  concerning-  the  plaintiff, 
and  of  and  concerning  a  trial,  and  the  evidence 
given  by  the  plaintiff  in  a  cause  pending  in  a  court, 
the  count  contains  a  sufficient  cause  of  aotion. 

Averments,  by  way  of  inducement,  in  the  first 
count  of  a  declaration,  will  aid  a  subsequent  count, 
which  would  otherwise  be  defective,  when  it  clearly 
refers  to  the  first  count,  which  is  good. 

Where  words  charged  as  being  slanderous  are 
proved  to  have  been  spoken  in  relation  to  a  part  of 
the  evidence  given  by  the  plaintiff,  as  a  witness  in  a 
cause,  as  to  a  particular  fact,  not  material  to  the 
point  at  issue  in  the  cause,  they  are  not  actionable. 

Citations— 1  Cai.,  347  ;  1  Chit.  PI.,  382;  6  T.  K.,  691 ; 
8  East,  430 ;  13  Johns.,  81. 

IN  ERROR,  to  the  Court  of  C.  P.  of  Wash- 
ington Co.  Gray,  and  Margaret,  his  wife, 
brought  an  action  of  slander  against  Crook- 
shank,  in  the  court  below.  The  declaration 
contained  four  counts.  In  the  first  count  the 
plaintiffs  alleged  that  the  defendant,  June 
6,  1820,  at,  &c.,  falsely,  wickedly  and  mali- 
ciously, &c.,  spoke  and  published  of  and  con- 
cerning Margaret,  the  wife  of  Gray,  and  of  and 
concerning  a  certain  suit  which  had  been  lately 
tried  before  J.  W.,  a  justice  of  the  peace,  in 
which  the  said  G.  was  plaintiff,  and  the  said 
C.  defendant,  and  on  the  trial  of  which  the 
said  M.  had  been  examined  on  oath,  and  had 
given  material  evidence,  as  a  witness,  for  the 
plaintiff,  and  of  and  concerning  the  evidence 
so  given  by  her,  the  following  false,  scandal- 
ous and  malicious  words,  to  wit :  "  You  are  a 
damned  liar,  and  have  sworn  false,"  meaning 
that  she  had  committed  perjury.  The  third 
count  alleged  that  the  defendant  C.  falsely, 
Ac.,  spoke  and  published,  of  and  concerning 
the  said  M. ,  and  of  and  concerning  the  action 
which  had  been  so  depending  and  tried  before 
the  said  justice,  and  of  and  concerning  the 
345*]  evidence  of  the  said  M. .  *given  by  her 
on  the  said  trial,  as  such  witness,  other  false, 
scandalous  and  malicious  words,  to  wit  : 
"  Abraham  Gray's  wife  swore  to  a  damned 
lie,"  meaning,  &c.  The  defendant  below 
pleaded  the  general  issue,  with  notice  of  justi- 
fication. The  jury  found  the  defendant  not 
guilty  on  the  first,  second  and  fourth  counts, 
and  guilty  on  the  third  count,  on  which  they 
assessed  the  damages  of  the  plaintiffs  to  $125. 
On  the  trial,  a  bill  of  exceptions  was  tendered 
to  the  court  below,  from  which  it  appeared 
that  the  action  tried  before  the  justice  was 
trespass  brought  against  C.  to  recover  damages 
for  setting  the  dogs  of  C.  on  the  plaintiff's 
cattle,  and  worrying  them,  so  that  one  of  them 
was  killed.  That  the  question  before  the  jus- 
tice was  whether  the  defendant  C.  had,  by 
means  of  his  dogs,  killed  a  steer  of  the  plaint- 
iff 's  ;  that  M. ,  the  wife  of  the  plaintiff,  was  a 
witness,  and  testified  that  she  saw  the  defend- 
ant's dog  worrying  the  plaintiff 's  steer,  in  the 
corner  of  the  defendant's  lot  nearest  tc  the 
plaintiff 's  house  ;  and  that  she  was  standing 
in  the  house,  and  the  distance  to  the  corner  of 
the  lot  of  the  defendant  was  about  thirty  rods, 
and  there  were  no  trees  or  bushes  in  the  way 
to  obstruct  her  view.  S.,  a  witness  for  the 
plaintiff,  testified  that  before  the  trial  in  the 
court  below  he  heard  C.,  the  defendant,  say 
that  Abraham  Gray's  wife  had  sworn  to  a  lie 
and  he  could  prove  it ;  the  witness  understood 
the  conversation  to  relate  to  her  testimony  on 
the  trial  before  the  justice,  as  to  the  distance 
at  which  she  saw  the  dogs  worrying  the  steer. 
R.,  another  witness,  testified  that  he  heard  the 
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defendant  say  that  Gray  had  supported  his 
action  by  the  evidence  of  his  wife  and  A.  S., 
and  that  they  had  sworn  to  a  lie  as  to  the  dis- 
tance of  the  ground  ;  that  the  conversation 
was  relative  to  the  trial  before  the  justice,  and 
the  evidence  given  by  Gray's  wife  as  to  the 
distance  from  Gray  s  house  to  the  southwest 
corner  of  the  defendant's  lot.  The  defendant 
below  moved  for  a  nonsuit,  on  the  ground  that 
the  evidence  of  Gray's  wife,  relative  to  the  dis- 
tance, was  immaterial;  and  as  the  words  spok- 
en referred  to  that  part  of  her  evidence,  they 
did  not  support  the  action.  But  the  court 
below  refused  the  motion,  and  the  defendant 
excepted  to  the  opinion  of  the  court.  The  de- 
fendant then  called  several  witnesses,  who 
stated  the  testimony  given  by  Gray's  wife  be- 
fore the  justice.  The  defendant  *also  [*346 
proved  the  distance  from  Gray's  house  to  the 
corner  of  his  lot  to  be  about  106  rods,  and  that 
there  were  trees  and  bushes  on  the  line  be- 
tween Gray's  house  and  the  corner  of  the  lot, 
which  would  obstruct  the  view.  The  plaintiff 
then  called  witnesses,  who  testified  that  a  per- 
son might,  from  Gray's  house,  see  a  steer  or 
dog  in  the  corner  of  the  defendant's  lot ;  that 
there  was  no  obstruction  to  the  view  ;  and  that 
the  said  Margaret,  in  giving  her  testimony  be- 
fore the  justice,  hesitated  in.  mentioning  the 
distance,  saying  that  she  knew  nothing  of  dis- 
tances. The  judge  charged  the  jury  that  it 
was  immaterial  whether  the  distance  was  30 
or  100  rods,  if  the  jury  were  satisfied,  from 
the  evidence,  that  there  was  nothing  to  pre- 
vent her  seeing  the  dog  worrying  the  steer;  that 
her  evidence  had  been  fully  corroborated,  and 
the  defendant  had  wholly  failed  in  supporting 
his  charge  or  his  notice  of  justification.  The 
defendant  excepted  to  the  judge's  charge. 
The  jury  found  a  verdict  as  above  stated,  on 
which  the  court  below  gave  judgment  for  the 
plaintiff  for  the  damages  and  costs,  amounting 
to  $175.96. 

Messrs.  Billings  and  Willard  for  the  plaintiff 
in  error. 

Messrs.  Gibson  and  Stevens,  contra. 

The  cause  was  submitted  to  the  court  on  the 
following  points  and  authorities. 

For  the  plaintiff  in  error: 

1.  The  words  set  forth   in  the  third  count, 
on  which  a  verdict  was  given  for  the  plaintiff, 
were  not  actionable.  (1  Johns.,  305  ;  2  Johns., 
10;  3  Johns.,  109.) 

2.  There  is  no  averment   applicable  to  the 
third  count,  that  there  had  been  a  cause  tried 
in  which  the  wife  qf  the  defendant  in  error 
had  been  sworn  and  examined  as  a  witness. 
When  the  words  are  not  actionable,  per  se,  but 
become  so  in  reference  to  some  extrinsic  cir- 
cumstance, there  must  be  a  special  inducement. 
(1  Chit.  PI.,  382  ;  6  T.  R.,  691  ;  8  East,  430  ;  2 
Chit.  PL,  255,  256  ;  Cowp.,  682-684.)     An  in- 
nuendo cannot  supply  the  place  of  an  aver- 
ment.    (1  Chit.  PI.,  308;    1  Saund.,  234,  n.  4  ; 
*4  Bac.    Abr.,  516  ;  8  Johns.,  109  ;  4  [*347 
Co.,  19,20.) 

8.  That  the  averment  introductory  to  the 
first  count  is  not  sufficient,  even  if  it  related 
to  the  third  count ;  and  as  there  are  no  words 
of  reference,  it  cannot  be  resorted  to  in  aid  of 
the  third  count ;  more  especially  where  there 
is  a  verdict  for  the  defendant  on  the  first  count. 
(1  Chit.  PI.,  397  ;  2  Chit.  PI.,  360,  n.) 
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4.  The  testimony  of  the  wife  of  Gray,  con- 
cerning which  the  words  were  spoken,  was 
not  material  in   the  cause  before  the  justice  ; 
and   therefore,  the  words  do  not  amount  to  a 
charge  of  perjury.     (Chapman  v.    Smith,    13 
Johns.,  81  ;    Hopkins  v.  Beedle,  1  Cai.,  347  ;    4 
Co.,  12,  16  ;  1  Johns.  Cas.,  279.) 

5.  That,  if  the  evidence  of  Mrs.  Gray  was 
material,  in  relation  to  the  distance,  the  words 
spoken  were  fully  justified. 

6.  The  judge  misdirected  the  jury.     A  no- 
tice of  a  special  justification  is  not  an  admis- 
sion of  the  matters  charged  in  the  declaration. 
It  forms  no  part  of  the  record.     (Vaughan  v. 
Havens,  8  Johns.,  109.) 

For  the  defendants  in  error,  the  following 
points  were  made: 

1.  Every  subsequent  count  in  a  declaration 
mav  refer  to  the  first  count,  and  the  induce- 
ments to  it.     (2  H.  Bl.,  131 ;  2  Wils.,  114,  115; 
Cro.  Eliz.,  240  ;  2  Lev.,  193  ;  2  Chit.  PI.,  556, 
notes ;  1  Cai.,  348  ;  3  Lev.,  166.) 

2.  After  verdict,  it  is  to  be  intended  that 
malice  was  proved.     (13  Johns.,  74.) 

3.  If  the  sense  and  meaning  of  the  words 
spoken,  are  the  same  as  those  of  the  words 
alleged,  it  is  sufficient.     (8  Johns.,  74;  Bull. 
N.  P.,  5.) 

4.  The  defendant  below  did,  in  substance 
and  effect,  charge  the  plaintiff's  wife  with  per- 
jury ;  for  he  contended  that  the  distance  was 
such  that  she  could  not  see  the  dog  touch  the 
steer,  &c. 

5.  The  justification  set  out  on  the  record 
shows  the  materiality  of  the  distance,  as  to  the 
fact  sworn  to  by  Mrs.  Gray. 

6.  The  justification  was  not  made  out  by  the 
defendant  below. 

348*]  *7.  The  jury  were  not  misdirected  by 
court,  whose  duty  is  is  to  charge  as  to  the  law, 
or  whether  a  justification  had  been  made  out 
or  not,  or  whether  the  plaintiff  had  supported 
his  action. 

WOODWORTH,  J.,  delivered  the  opinion  of 
the  court: 

The  verdict  and  judgment  having  been  en- 
tered on  the  third  count  only,  the  first  question 
is,  whether  it  contains  a  good  cause  of  action. 
It  will  be  admitted  that  the  words  of  them- 
selves are  not  actionable;  swearing  to  a  lie  does 
not  necessarily  imply  that  the  party  has,  in 
judgment  of  law,  perjured  himself.  (Hopkins 
v.  Beedle,  1  Cai.,  347.)  In  order  to  sustain  an 
action  on  the  words  charged,  it  is  necessary 
there  should  be  a  colloquium,  referring  to  the 
extrinsic  circumstances,  in  relation  to  which 
the  words  were  spoken.  (1  Chit.  PI.,  382;  6 
T.  R.,  691 ;  8  East,  430.)  In  the  present  case, 
it  will  be  seen  that  in  the  first  count  the  aver- 
ment is,  that  the  words  were  spoken  of  and 
concerning  the  plaintiff,  and  of  and  concern- 
ing the  trial  and  the  evidence  given  by  the 
plaintiff  in  that  cause.  These  averments  are 
sufficient  to  show  the  application  of  the  words, 
and  being  applied  to  the  evidence  given,  the 
count  contains  a  good  cause  of  action. 

The  third  count  contains  in  substance  the 
same  averment,  not  by  giving  the  title  of  the 
cause,  and  stating  so  particularly  as  in  the  first 
count,  but  with  equal  certainty,  by  referring 
to  the  preceding  parts  of  the  declaration.  It 
charges  that  the  defendant  published  the 
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words  of  the  plaintiff,  and  of  and  concerning 
the  action  tried  as  aforesaid,  and  of  and  con- 
cerning the  evidence  of  the  plaintiff  given  on  the 
said  trial  as  aforesaid.  Now,  as  this  reference 
cannot  be  mistaken,  if  the  preceding  counts 
are  sufficient,  it  follows  that  the  third  count  is 
not  defective.  The  finding  of  the  jury  on  the 
first,  second  and  fourth  counts  for  the  defend- 
ant, throws  no  impediment  in  the  way  ;  it  has 
no  connection  with  the  question  we  are  con- 
sidering ;  it  is  enough,  that  the  whole  declara- 
tion is  before  us,  and  that  the  plaintiff  may 
refer  to  preceding  parts  in  support  of  the  third 
count. 

The  next  inquiry  is,  whether  that  part  of 
the  evidence  given  by  the  plaintiff  relating  to 
the  distance,  and  to  which  *the  words  [*349 
spoken  by  the  defendant  refer  was  material. 
If  the  defendant  had  said  :  "  The  plaintiff  has 
sworn  to  a  lie,"  in  reference  to  her  testimony, 
and  added  nothing  more,  the  words  would 
apply  to  the  evidence  generally  ;  and  if  any 
part  had  been  material,  this  action  would  be 
sustained.  But  it  turns  out  in  proof  that  the 
defendant  did  not  speak  of  the  whole  evidence 
given  as  false,  but  merely  of  that  part  which 
related  to  the  distance ;  it  therefore  became 
necessary  for  the  plaintiff  to  show  that  this  was 
material  on  the  trial.  If  it  not  has  been  done, 
the  plaintiff  has  not  laid  a  foundation  for  a 
recovery,  inasmuch  as  the  evidence  averred  to 
be  false  is  not  shown  to  be  material.  On  the 
trial  of  this  cause,  it  was  competent  to  either 
party  to  inquire,  in  reference  to  what  part  of 
the  evidence  given  the  words  were  spoken, 
and  if  it  appeared  they  were  spoken  of  evi- 
dence entirely  immaterial,  the  plaintiff  cannot 
recover.  This  doctrine  is  fully  recognized  in 
Chapman  v.  Smith,  13  Johns.,  81.  The  ma- 
terial fact  to  which  the  witness  testified,  was 
the  injury  done  to  the  steer  by  the  defendant's 
dog.  The  distance  merely,  from  the  house  to 
the  corner  where  the  injury  was  done,  could 
not  be  material.  The  charge  is  not  that  the 
witness  testified  falsely  as  to  worring  the  steer, 
or  that  there  were  such  obstructions  in  the 
way  that  the  witness  could  not  have  seen,  but 
is  confined  singly  to  the  distance,  which  the 
witness  thought  was  thirty  or  forty  rods.  I 
do  not  perceive  the  materiality  of  this  part  of 
the  testimony.  The  witness  stated  that  she 
saw  the  dog  attack  the  steer.  She  was  further 
questioned  as  to  the  place  where  she  was  stand- 
ing at  the  time.  Her  answer  may  be  consid- 
ered material,  so  far  as  it  goes  to  support  the 
principal  fact  proved.  If  the  witness  testified 
that  she  was  standing  at  a  place  within  view, 
this  would  be  in  support  of  the  principal  fact, 
and  consequently  material  ;  but  here  the 
charge  has  reference  solely  to  the  computation 
of  distance  made  by  the  witness  ;  whether  true 
or  false,  it  did  not  affect  the  question  then  on 
trial.  The  witness  said  there  were  no  obstruc- 
tions in  the  way  ;  this  also  may  be  considered 
material,  because  it  is  somewhat  in  corrobora- 
tion  of  the  evidence  given  as  to  the  plaintiff's 
injury,  by  showing  that  the  witness  was  in  a 
situation  to  see  distinctly  what  took  place.  A 
charge  of  false  swearing,  in  this  respect, 
*would  be  actionable.  Admitting  the  [*35O 
distance  to  be  one  hundred  and  six  rods, 
and  that  the  witness  said  thirty  or  forty,  the 
distance,  in  either  case,  would  not  prevent  a 
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distinct  view  ;  perhaps,  in  the  one  case,  the 
marks  of  the  steer,  or  the  degree  of  injury, 
might  be  more  perceptible  than  in  the  other  ; 
but  to  these  her  testimony  did  not  refer.  She 
stated  that  she  saw  the  dog  worry  the  steer  ; 
whether  the  distance  was  thirty  or  one  hun- 
dred and  six  rods,  she  might  with  equal  cer- 
tainty prove  that  fact.  Beyond  all  doubt,  any 
credible  witness  standing  at  a  distance  of  one 
hundred  rods,  and  testifying  to  the  principal 
fact,  as  the  plaintiff  has  done,  would  be  en- 
titled to  belief.  If  this  be  correct,  then  it  fol- 
lows, that  stating  the  distance  to  be  thirty 
rods,  cannot  be  material ;  the  witness  was  suf- 
ficiently near  to  observe  all  that  she  has  stated. 
On  a  review  of  the  whole  case,  it  does  not  ap- 
pear that  the  defendant  charged  the  plaintiff 
with  swearing  falsely,  as  to  a  fact  material  to 
the  issue  on  the  trial,  and  consequently  the 
words  are  not  actionable. 

The  exception  to  the  opinion  of  the  court 
below,  in  refusing  a  nonsuit,  was  well  taken. 
It  becomes  unnecessary  to  examine,  whether 
the  words  spoken  were  true.  The  crime  of 
perjury  is  not  imputed.  It  very  satisfactorily 
appears  that  none  was  committed.  No  crimin- 
ality attached  to  the  plaintiff  for  the  mistake 
as  to  the  distance  ;  it  was  opinion  merely,  and 
that  given  with  some  hesitation.  The  witness 
did  not  profess  to  speak  with  certainty ;  she 
said  she  knew  nothing  of  distances.  Accord- 
ing to  the  view  I  have  taken  of  this  cause,  the 
charge  of  the  court  was  incorrect ;  and  the 
judgment  ought  to  be  reversed,  and  a  venire  de 
novo  awarded,  returnable  before  the  court 
below. 

Judgment  reversed,  accordingly. 

Cited  In— 3  Cow.,  105 ;  1  Wend.,  477 ;  12  Wend.,  502 ; 
16  Wend.,  457  ;  3  Barb.,  631 ;  12  Barb.,  216 ;  31  Barb., 
114 ;  5  How.  Pr.,  175 ;  1  Abb.  N.  S.,  276 ;  21  Minn.,  82. 
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Action    for   Slander  —  Pleading —  Variance — 
Words  Imputing  Perjury — Justification. 

Where,  in  an  action  for  slander,  the  declaration 
alleged  that  words  were  spoken  of  and  concerning1 
the  evidence  given  by  the  plaintiff,  on  a  complaint, 
made  by  him,  before  a  justice  of  the  peace,  Mar.  20, 
1820;  and  the  proof  was  that  the  complaint  was 
made  before  the  justice  Mar.  8,  1820.  Held  that 
the  variance  was  not  material. 

Where  the  words,  charged  to  have  been  spoken, 
impute  to  the  plaintiff  the  crime  of  perjury,  with- 
out any  qualification  or  explanation,  the  defendant, 
to  make  out  a  justification,  must  prove  that  the 
plaintiff,  in  giving  his  evidence,  willfully  and  cor- 
ruptly swore  false.  It  is  not  enough,  to  prove  that 
the  facts  sworn  to  by  the  plaintiff  were  not  true, 
though  it  proceeded  from  mistake  and  misappre- 
hension. 

Citations— 8  Johns.,  455;  3  Campb..  460;  12  Johns., 
257. 

THIS  was  an  action  for  slander,  tried  before 
Mr.  Justice  Platt,  at  the  Montgomery  Cir- 
cuit, in  Nov.,  1821.  The  declaration  charged 
that  the  defendant,  June  15,  1821,  at  Johns- 
town, &c.,  in  a  certain  conversation,  &c., 
falsely,  &c.,  spoke  of  and  concerning  the 
plaintiff,  and  of  and  concerning  the  truth  of  the 
evidence  given  by  the  plaintiff,  on  a  complaint 
made  by  him,  on  oath,  before  Abel  Dunning, 
a  justice  of  the  peace,  Mar.  20,  1820,  at 
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Amsterdam,  &c.,  against  one  R.  Slyter,  for 
perjury,  &c.,  the  following  words,  viz.:  "He 
(meaning  the  plaintiff)  had  sworn  false" 
(meaning  that  the  plaintiff  had  sworn  false, 
and  committed  perjury,  in  giving  his  evidence 
before  the  justice).  The  defendant  pleaded 
the  general  issue,  with  notice  of  justification. 

At  the  trial,  Abel  Dunning,  a  witness  for 
the  plaintiff,  testified  that  Mar.  8,  1820,  the 
plaintiff  entered  a  complaint  before  the  wit- 
ness, being  a  magistrate  of  Montgomery  Co., 
against  Reuben  Slyter,  for  the  crime  of  per- 
jury, which  complaint  was  made  on  the  oath 
of  the  plaintiff;  that,  afterwards,  Mar.  20, 
1820,  Slyter  was  brought  before  the  witness, 
on  a  warrant,  to  answer  to  the  charge  made 
by  the  plaintiff;  and  the  plaintiff  was  then 
sworn  as  a  witness  on  the  examination.  The 
defendant's  counsel  objected  that  the  plaintiff 
ought  not  to  be  permitted  to  prove  anything 
which  the  defendant  may  have  said  in  relation 
to  the  evidence  given  by  the  plaintiff  on  the 
complaint,  as  that  was  made  Mar.  8,  but  was 
alleged,  in  the  declaration,  to  have  been  made 
Mar.  20;  and  that  the  plaintiff  ought  not  to  be 
permitted  to  prove  anything  which  the  defend- 
ant might  have  said  in  relation  to  the  evi- 
dence given  by  the  plaintiff  Mar.  20,  as  that 
evidence  was  given  on  the  examination  of  the 
plaintiff,  but  not  on  the  complaint  made  by 
him  to  the  justice,  as  stated  in  the  declara- 
tion. But  the  judge  overruled  these  objec- 
tions. 

*The  plaintiff  proved  the  words  to  [*352 
have  been  spoken  by  the  defendant,  as  stated 
in  the  declaration. 

The  defendant's  counsel,  in  opening  his  de- 
fense to  the  jury,  among  other  things,  stated 
that  if  the  jury,  from  the  evidence  to  be  in- 
troduced on  the  part  of  the  defendant,  should 
be  satisfied  that  the  evidence  given  by  the 
plaintiff,  before  the  justice  was  not  strictly 
and  literally  true,  though  the  plaintiff  might 
have  testified  through  misapprehension  or  mis- 
take, the  defendant's  justification  would  be 
made  out,  and  he  be  entitled  to  a  verdict.  The 
judge  rule  that,  in  his  opinion,  the  defendant 
would  fail  in  making  out  a  justification,  unless 
he  proved  that  the  plaintiff  willfully  swore 
false;  and  in  his  charge  to  the  jury,  the  judge, 
among  other  things,  stated  that  the  defendant, 
in  order  to  make  out  a  justification,  was  bound 
to  prove  that  the  plaintiff  had,  in  giving  his  evi- 
dence before  A.  D.,  the  justice, "willfully  and 
corruptly  sworn  false;  that  if  the  plaintiff,  in 
giving  that  evidence,  had,  by  mistake,  misrep- 
resented a  fact,  it  was  no  justification  to  the 
defendant;  and  that  it  required  the  same  evi- 
dence to  sustain  such  a  justification,  as  to 
maintain  an  indictment  for  perjury.  The  jury 
found  a  verdict  for  the  plaintiff  for  $500 
damages. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  Reynolds,  for  the  defendant,  contended: 

1.  That  the  plaintiff  ought  to  have  proved 
the  complaint,  before  the  justice,  to  have  been 
made  on  the  day  laid  in  the  declaration. 
Where  the  time  is  material,  it  must  be  proved 
precisely  as  it  is  laid.  In  Pope  v.  Foster,  4  T. 
R.,  590,  which  was  an  action  for  a  malicious 
prosecution,  the  declaration  alleged  the  trial 
and  verdict  to  be  on  a  certain  day;  and  on 
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producing  the  record,  it  appeared  to  have  been 
on  a  subsequent  day;  and  Lord  Kenyon  held 
the  variance  to  be  fatal,  and  nonsuited  the 
plaintiff;  and  the  Court  of  K.  B.  refused  to 
set  aside  the  nonsuit,  and  decided  that  the 
variance  was  equally  fatal,  though  the  day,  in 
the  declaration,. was  laid  under"  a  videlicet.  (2 
Chit.  PL,  256,  n.  s;  2  Bl.,  1001;  3  Bos.  &  P., 
456.)  In  the  case  of  The  U.  8.  v.  M'Neal,  in 
353*]  the  Circuit  Court  of  the  U.  S.  *(1  Gall., 
387),  there  was  an  indictment  'for  perjury, 
which  charged  the  perjury  to  have  been  com- 
mitted at  a  trial  before  the  court  held  May  19; 
and  on  producing  the  record  of  the  trial,  it 
appeared  that  the  court  was  first  held  May  20, 
the  19th  being  Sunday;  and  the  court  held  the 
variance  to  be  fatal. 

2.  The  plaintiff  was  bound  to  prove  the 
words  to  have  been  spoken  in  reference  to  the 
oath   of  the  plaintiff  on   the  complaint;  and 
should  not  have  been  permitted  to  give  evi- 
dence of  any  words  spoken  by  the  defendant 
in  relation  to  the  oath  of  the  plaintiff  on  his 
examination,  as  a  witness,  before  the  justice. 
The  complaint  and  the  examination  were  dis- 
tinct proceedings,  and  at  different  times.    The 
examination  was   not  a  continuation   of  the 
complaint.     Chitty  (Cr.  L.,  31,  72,  82)  says,  if 
the  original  information  (or  complaint)    and 
evidence,  taken  before   the    warrant  issued, 
contain  a  complete  case,  it    is    the  practice, 
after  reswearing  the  accuser  and  witnesses,  on 
the  examination,  to  read  over  the  deposition, 
and  add  a  fresh  jurat.     The  judge  considered 
the  examination  as  a  mere  following  up  of  the 
complaint.     But  might  it  not  as  well  be  said 
that  the  indictment  and  trial  were  the  mere 
following  up  of  the  examination;  and  there- 
fore permit  the  plaintiff  to  give  evidence  of 
words  spoken  relative  to  the  testimony  of  the 
plaintiff  on  these  several  occasions?    If  the 
charge  had  been  that  the  defendant  had  said 
that  the  plaintiff  swore  false  on  his  noire  dire, 
would  he  be  permitted  to  prove  words  spoken 
in  relation  to  his  testimony  given  in  chief?    It 
was  necessary  to  aver  that  the    words  were 
spoken  in  relation  to  the  oath  of  the  plaintiff, 
in  some  judicial  proceeding.  Being,  therefore, 
a  substantial  averment,  it  must  be  proved  pre- 
cisely as  it  is  laid  in  the  declaration.  The  rule 
is,  that  if  the  whole  of  an  avernment  may  be 
struck  out  without  destroying  the  plaintiff's 
right  of  action,  it  is  not  necessary  to  prove  it. 
(2  East,  452;  1  Chit.  PI.,  307.) 

3.  The  charge  of  the  judge  that  it  required 
the  same  evidence  to  sustain  a  justification  of 
the  slanderous  words  as  to  maintain  an  indict- 
ment for  perjury,  was  incorrect,  and  calcu- 
lated   to    mislead    the    jury.     The  action  of 
slander  is  to  be  determined  on  the  same  prin- 
354*]  ciples,  both  as  to   the  admission  *and 
effect  of  evidence,  as  any  other  civil  action. 
Two  witnesses  are  required  to  establish  the 
guilt  of  the  prisoner  on  an  indictment;  but 
one.  witness  is  sufficient  to  support  a  justifica- 
tion in  an  action  of  slander. 

4.  The  jury  ought  to  have  been  charged 
that    if    they    believed    that    the    defendant 
intended  nothing  more  than   to  charge  the 
plaintiff  with  false  swearing,  and  not  to  im- 
pute to  him  the  crime  of  perjury,  the  defend- 
ant would  be  entitled  to  a  verdict;  and  that  the 
plaintiff  was  bound  to  show  that  the  words 
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were  spoken  in  the  sense  he  ascribed  to  them. 

In  Smith. v.  Carey,  3  Campb.,  461,  the  action 
was  for  slander,  and  the  words  were:  "He 
lived  by  swindling  and  robbing  the  public;" 
with  an  innuendo  that  the  plaintiff  had  been 
guilty  of  "felony  and  robbery."  The  words 
were  proved  as  laid;  but  it  appearing  that  they 
alluded  to  a  transaction  from  which  it  might 
be  inferred  that  the  defendant  meant  only  to 
charge  the  plaintiff  with  a  fraud,  Lord  Ellen- 
borough  said  that  the  plaintiff  was  bound  to 
show  that  the  words  were  spoken  in  the  sense 
he  had  ascribed  to  them;  and  if  they  were 
satisfied  that  they  were  spoken  with  intent  to 
impute,  not  felony,  but  merely  fraud,  there 
ought  to  be  a  verdict  for  the  defendant.  (2 
Bl.,  959,  961,  962;  5  Bos.  &  P.,  335;  Peake  N. 
P.,  4;  Christie  v.  Cowett,  Van  Rensselaer  v. 
Dole,  1  Johns.  Cas.,  279;  Jarvis  v.  Hatheway, 
3  Johns.,  180.) 

Mr.  Cody,  contra,  insisted  that  the  defend- 
ant had  suffered  no  injury  from  the  opinion 
of  the  judge  ;  for  the  case  stated  that  the 
plaintiff  went  on,  afterwards,  and  proved  the- 
words  as  laid  in  the  declaration,  unless,  per- 
haps, in  that  part  of  his  charge  in  which  he 
said  that  the  variance  was  not  material.  That 
he  was  correct  on  that  point,  the  cases  of 
Brooks  v.  Bemiss,  8  Johns. ,  455,  and  Page  v. 
Woods,  9  Johns. ,  82,  sufficiently  show.  The 
case  admits  that  the  plaintiff  proved  the  words 
"as  stated  in  the  declaration,"  and  that  an- 
swers every  objection. 

Mr.  Reynolds,  in  reply,  said  that  the  cases  of 
Brooks  v.  Bemiss,  and  Page  v.  Woods,  were 
very  distinguishable  *from  this  case  ;  [*355 
and  the  court  do  not  say  that  time  in  all  cases 
is  immaterial.  The  admission  in  the  case  that 
the  plaintiff  proved  the  words  "  as  laid  in  the 
declaration,"  refers  merely  to  the  words  there 
charged  to  have  been  spoken,  not  to  the  other 
averments.  On  the  construction  given  to  the 
case  by  the  plaintiff's  counsel,  it  would  have 
been  absurd  to  have  brought  the  case  before 
the  court. 

WOODWORTH,  J.,  delivered  the  opinion  of 
the  court : 

The  day  stated  in  the  declaration  is  not  ma- 
terial. There  was  no  record  of  the  complaint  ; 
and  if  there  had  been,  the  declaration  does  not 
profess  to  set  it  out  according  to  its  tenor,  or 
in  hcecverba,  but  refers  to  it  as  matter  of  de- 
scription, for  the  purpose  of  informing  the 
defendant  that  the  words  referred  to  a  com- 
plaint previously  made.  In  Brooks  v.  Bemiss, 
S.Johns. ,  455,  the  defendant  gave  notice  that 
he  would  offer  in  evidence  a  record  of  the  trial 
of  an  indictment,  of  the  Term  of  June,  1810. 
When  produced  it  appeared  to  be  1809,  and 
the  court  held  that  the  variance  was  not  ma- 
terial. 

There  is  no  foundation  for  the  second  point, 
for  the  plaintiff  did  prove  the  words  to  have 
been  spoken  in  reference  to  the  oath  of  the 
plaintiff  on  the  complaint.  The  declaration 
avers  that  the  words  were  spoken  concerning 
the  evidence  given  on  the  complaint,  which  I 
understand  as  the  evidence  given  when  appli: 
cation  was  made  to  the  justice,  and  upon 
which  the  warrant  issued  ;  it  says  nothing 
respecting  the  subsequent  examination.  The 
case  states  "  that  the  plaintiff  proved  the  words 
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as  laid  ;"  and  if  so,  he  must  have  proved  that 
the  words  spoken  had  reference  to  the  com- 
plaint. Whether  ,the  plaintiff  gave  testimony 
on  the  examination  of  Slyter  or  not  is  imma- 
terial. The  plaintiff  does  not  charge  the 
speaking  of  words  relating  to  that,  nor  does 
if  appear  that  any  proof  was  given  of  the 
speaking  of  words  by  the  defendant  relating 
to  the  evidence  given  on  the  examination. 

The  charge  to  the  jury  was  correct.  The 
words  spoken,  in  judgment  of  law,  imputed 
the  crime  of  perjury,  inasmuch  as  they  alleged 
the  false  swearing  to  have  been  before  a  mag- 
istrate, having  competent  authority  to  admin- 
ister the  oath,  and  take  cognizance  of  the 
complaint.  There  was  no  qualification  or 
explanation  by  the  defendant  at  the  time  that 
356*]  the  *plaintiff,  through  misapprehen- 
sion or  mistake,  may  have  sworn  false.  It  was 
too  late  at  the  trial,  to  say  in  substance  :  "The 
plaintiff  has  sworn  false,  but  it  may  have  pro- 
ceeded from  mistake,  and  may  not  have  been 
corrupt.  I  did  not  intend  by  the  words  more 
than  this."  The  defense  to  be  available,  must 
be  as  broad  as  the  charge  ;  the  evidence  relied 
on  was  no  justification.  When  a  defendant 
has  made  a  charge,  that  clearly  imputes  a 
crime,  he  cannot  afterwards  be  permitted  to 
say,  I  did  not  intend  what  my  words  legally 
imply.  The  intent  must  be  collected  from  the 
expressions  used,  when  they  have  a  certain 
and  definite  meaning.  The  jury  cannot  right- 
fully indulge  in  conjectures  that  are  not  war- 
ranted by  the  legal  import  of  the  words  spoken. 
But  if  it  is  doubtful  whether  the  words  im- 
pute a  crime,  or  may  be  satisfied  by  ascribing 
to  them  a  meaning  which  renders  them  not 
actionable,  then  the  intent  may  become  a  fair 
subject  of  inquiry  before  a  jury.  This  dis- 
tinction is  recognized  by  Lord  Ellenborough 
in  3  Campb.,  460,  and  by  this  court  in  12 
Johns.,  257.  The  charge  of  the  judge  would 
not  have  been  correct,  if  the  principle  of  these 
cases  had  been  applied  to  the  words  spoken 
by  the  defendant.  We  are  of  opinion  that 
the  plaintiff  is  entitled  to  judgment. 

Judgment  for  tlie  plaintiff. 


Cited  in-6  Cow.,  121 ;  26  Wend., 
5  Sand.,  266. 


= ;  6  Barb.,  47 ; 


GARDNER  «.  JONES. 

Construction  of  Act  for  Recovery  of  Debts  to 
Amount  of  Twenty-Five  Dollars. 

The  provision  of  the  Act  of  Apr.  5, 1813  (sess.  36, 
ch.  53),  for  the  Recovery  of  Debts  to  the  Value  of 
Twenty-five  Dollars,  giving:  an  action  against  a  con- 
stable who  neglects  to  return  an  execution,  extends 
to  cases  arising;  under  the  Act  Extending  the  Juris- 
diction of  Justices  of  the  Peace,  passed  Apr.  10, 1818 
sess.  (41,  ch.  94),  with  this  difference,  that  under  the 
latter  Act  the  constable  has  40  days  within  which  to 
levy  and  return  the  execution. 

Citations— 1  N.  R.  L.,  387 ;  Act,  April  10, 1818. 

IN  ERROR,  on  certiorari  to  a  justice's  court. 
Gardner  brought  an  action  of  debt  against 
Jones,  before  a  justice,  for  the  amount  of  an 
execution  issued  on  a  judgment  in  a  justice's 
court,  in  favor  of  the  plaintiff,  against  one 
Dennison,  for  $31.46,  which  the  defendant 
had  received  as  a  constable,  Oct.  3,  1821,  and 
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which  was  not  returned  by  him  until  Mar.  18 
*1822.  The  plaintiff  claimed  the  amount[*35  7 
of  the  execution,  under  the  13th  section  of  the 
Twenty-five  Dollar  Act.  There  was  a  verdict 
and  judgment  for  the  defendant. 

Per  Curiam.  •  The  only  question  "before  the 
justice  was  on  a  point  of  law,  whether  the  Act 
Extending  the  Jurisdiction -of  Justices  of  the 
Peace,  passed  10th  of  Apr.,  1818  (sess.  41, 
ch.  94),  gives -the  same  remedy,  by  action  of 
debt  against  the  delinquent  constable,  as  the 
Act  for  the  Recovery  of  Debts  to  the  value  of 
Twenty-five  Dollars,  passed  Apr.  5,  1813.  (1 
N.  R.  L.,  387,  sess.  36,  ch.  53.)  The  Act  of 
the  10th  of  April,  1818,  contains  no  express 
provision  on  the  subject ;  but  the  12th  section 
declares,  that  "  all  the  provisions  of  the  former 
Act  shall  apply  to  this  Act,  except  as  herein 
otherwise  directed."  The  llth  section  of  the 
Act  of  18  IS  allows  the  constable  40  instead  of 
20  days,  for  levying  the  execution.  In  this 
case  the  constable  neglected,  for  above  five 
mouths,  to  return  the  execution.  We  are  of 
opinion,  that  the  provision  of  the  Act  of  1813, 
in  favor  of  creditors,  was  intended  to  be 
adopted  and  extended  to  cases  under  the  en- 
larged jurisdiction  of  justices  of  the  peace  ; 
and  that  the  judgment  of  the  court  below 
was,  therefore,  erroneous. 

Judgment  reversed. 
Cited  in— 9  Wend..  336 ;  10  Wend.,  371. 


JACKSON^  ex  dem.  PARKER,    v.    HOBBY. 

Practice — Examination  of  Foreign  Witnesses — 
Commission — Return  and  Filing — Objection  to 
Evidence — Ground  of,  should  be  Stated. 

A  commission  issued  to  take  the  examination  of 
foreign  witnesses,  must  be  returned  and  delivered 
to  a  judge  of  the  court,  and  actually  filed  in  the 
clerk's  office,  before  the  depositions  taken  under  it 
can  be  read  in  evidence. 

Where  a  commission  was  delivered  by  the  agent  to 
a  judge,  at  nisi  prius,  who  took  his  affidavit  as  to  the 
manner  of  his  receiving  it,  after  the  cause  was 
called,  but  before  the  trial  was  commenced.  Held 
that  the  depositions  annexed  to  the  commission,  so 
opened  by  the  judge,  were  not  legal  evidence. 

It  seems  that  where  counsel  objects  to  evidence, 
or  to  the  opinion  of  the  judge  at  the  trial,  he  ought 
to  state  the  grounds  of  .his  objection,  so  as  to  call 
the  attentipn  of  the  judge  to  the  point  of  excep- 
tion, and  to  afford  the  opposite  party  an  opportu- 
nity of  obviating  it  by  additional  proof. 

Citation— 1  N.  ]R.  L.,  520. 

rpHIS  was  an  action  of  ejectment,  tried  at  the 
-L  Madison  Circuit,  in  May,  1821,  before  Mr. 
Justice  Van  Ness.  Abijah  *Parker,  [*358 
deceased,  of  Madison,  was  admitted  to  be  the 
common  source  of  title  to  the  parties.  The 
lessor  of  the  plaintiff  claimed,  as  sou  and  heir 
of  A.  Parker,  by  an  alleged  marriage  with 
Molly  Nutting,  in  1763.  The  defendant  claimed, 
by  purchase,"under  the  children  of  A.  P.,  by 
Phebe  Harris,  by  a  marriage  between  them  in 
1789.  The  defendant  was  admitted  to  be  in 
possession  of  the  premises  in  question.  The 
plaintiff  then  offered  to  read  in  evidence  an 
original  commission,  which  had  been  issued  in 
the  cause,  for  the  examination  of  witnesses 
abroad,  with  the  interrogatories  and  answers 
thereunto  annexed.  The  commission  was  di- 
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reeled,  in  the  usual  form,  to  Samuel  Dana, 
James  Prescott  and  Caleb  Butler,  authorizing 
them,  or  any  two  of  them,  to  take  the  exam- 
ination of  the  witnesses  named ;  the  commis- 
sion was  duly  executed  by  the  commissioners, 
and  delivered  to  Wallis  Little,  as  agent,  to 
return  the  same.  W.  L.  delivered  it  to  Mr. 
Justice  Van  Ness,  on  the  day  of  the  trial  at  Nisi 
Pritis,  who  annexed  an  affidavit  of  the  agent, 
taken  before  him,  that  he,  the  agent,  receive'd 
the  commission,  with  the  papers  annexed,  from 
Samuel  Dana,  one  of  the  commissioners,  and 
that  it  had  not  been  opened  or  altered  since  he 
so  received  it,  &c.  This  affidavit  was  taken 
after  the  cause  was  called,  but  before  the  trial 
had  commenced.  The  defendant's  counsel  ob- 
jected to  the  reading  of  any  of  the  depositions 
taken  under  the  commission  in  evidence,  on 
the  ground  that  the  commission  had  not  been 
returned  into  this  court,  from  whence  it  is- 
sued, nor  into  any  of  the  offices  of  the  clerks 
of  the  court,  according  to  the  statute.  That  it 
did  not  appear  how  or  in  what  manner  the 
commission,  &c.,  came  from  the  hands  of  .the 
commissioners ;  that  the  affidavit  annexed  of 
W.  L.,  was  not  competent  evidence  of  the  reg- 
ularity of  the  return,  and  that  none  of  the 
requisites  of  the  Statute,  as  to  the  return  of 
commissions,  in  such  cases,  had  been  complied 
with.  The  judge  overruled  the  objections  and 
permitted  the  depositions  to  be  read,  and  the 
counsel  for  the  defendant  excepted  to  his  opin- 
ion. The  defendant's  counsel  objected,  in  gen- 
eral terms,  to  several  of  the  answers  and  parts 
of  answers  of  the  witnesses  being  read  in 
evidence,  but  without  stating  any  ground  or 
reason  for  the  objections ;  and  all  the  objec- 
359*]  tions  *so  made  to  the  evidence,  in  the 
course  of  the  trial,  were  overruled  by  the 
judge ;  and  the  defendant's  counsel  excepted 
to  his  opinion.  The  bill  of  exceptions,  after 
stating  the  particular  parts  of  the  evidence  so 
objected  to,  and  that  the  judge  overruled  the 
objections  and  admitted  the  evidence,  pro- 
ceeded thus  :  "  Whereupon,  the  counsel  for 
the  defendant  did,  on  behalf  of  the  defendant, 
except  severally  to  the  aforesaid -opinions  of 
the  said  justice,  and  insisted  that  the  answers 
of  the  said  William  Parker,  to  the  fourth  and 
seventh  interrogatories  aforesaid  ;  and  of  the 
said  Hepsebah  Jaquith,  to  the  fourth  and 
eighteenth  interrogatories  aforesaid  :  and  of 
the  said  Timothy  Wood,  to  the  fourth  and 
eighteenth  interrogatories  aforesaid  ;  and  also 
the  paper  aforesaid,  were,  and  each  of  them 
were,  not  competent  to  be  given  in  evidence 
aforesaid  ;  and  inasmuch  as  the  said  several 
matters,"  &c. 

Mr.  Storrs,  for  the  defendant,  insisted  on  the 
several  exceptions  taken  at  the  trial  : 

1.  That  the  commission,  with  the  deposi- 
tions under  it,  ought  not  to  have  been  re- 
ceived ;  as  it  had  not  been  delivered  to  a  judge 
of  the  court,  nor  was  indorsed  as  received  by 
him,  nor  filed  in  the  office  of  a  clerk  of  the 
court,  according  to  the  Statute.  (1  N.  R.  L., 
519,  520,  sess,  36,  ch.  56,  sec.  11.)  The  ev- 
idence taken  under  a  commission  is  not  admis- 
sible at  common  law,  but  under  the  Statute  ; 
and  unless  it  has  been  taken  and  returned  in 
the  manner  prescribed  by  the  Statute,  it  can- 
not be  competent,  or  read  on  the  trial.  So, 
depositions  taken  under  the  ' '  Act  to  Perpet- 
JOHNS.  REP..  20. 


uate  the  Testimony  of  Witnesses  "  (1  N.  R.  L., 
455,  sess.  36,  ch.  61),  cannot  be  received  as 
evidence,  unless  the  directions  of  the  Statute 
are  strictly  observed.  In  Mass,  there  is  a  sim- 
ilar Statute  ;  and  in  Bradstreet  v.,  Baldwin,  11 
Mass.,  229,  the  Supreme  Court  of  that  State 
decided  that  a  deposition  not  recorded  within 
the  time  prescribed  by  the  Act,  could  not  be 
read  in  evidence.  (5  Mass.,  219,  222.)  The 
words  of  the  Statute  must  be  construed  in  the 
common  law  sense.  (6  Mod.,  243.)  Now,  the 
return  of  a  writ,  &c.,  is  the  depositing  of  it  in 
the  court,  or  with  the  proper  officer  of  the 
court  from  which  it  issued.  A  delivery 
*of  it  to  a  judge  of  the  court  is  not  [*36O 
sufficient.  (4  Binn.,  113.) 

The  counsel  then  proceeded  to  discuss  the 
several  exceptions  taken  at  the  trial,  as  to  the 
admissibility  of  different  parts  of  the  deposi- 
tions annexed  to  the  commission ;  but  as  the 
court  gave  no  opinion  as  to  any  of  the  excep- 
tions, except  the  first,  it  is  unnecessary  to  state 
the  arguments  of  the  counsel. 

Mr.  Cody,  contra,  said  that  by  the  return  of 
the  commission,  the  Statute  meant  the  delivery 
of  it  to  a  judge  of  the  court,  who  is  to  open  it 
and  indorse  the  manner  of  its  being  received 
by  him,  and  file  the  same  in  the  clerk's  office  ; 
and  "  every  such  deposition,  being  so  taken 
and  returned,  shall  be  allowed  and  read,  and 
shall  be  deemed  as  good  and  competent  ev- 
idence." This  is  not  like  the  cases  cited  from 
Mass. ,  where  the  affidavits  taken  are  required 
by  Statute  to  be  recorded,  and  the  copies  of 
them  are  made  evidence.  The  return  and 
delivery  of  the  commission  to  a  judge  of  the 
court  is  sufficient,  as  regards  the  party,  to 
entitle  him  to  the  benefit  of  the  depositions. 
It  is  the  duty  of  the  judge,  afterwards,  to 
deposit  the  papers  in  the  clerk's  office. 

The  other  *  exceptions  taken  to  particular 
parts  of  the  depositions  were  too  general  to  be 
allowed.  The  counsel  should  have  stated  the 
precise  grounds  of  his  exception.  (5  Johns., 
467  ;  18  Johns.,  544  ;  8  East,  280;  5 Bos.  &  P., 
36.)  How  is  this  court  to  understand  the  ob- 
jections made  at  the  trial,  unless  the  grounds 
of  them  are  mentioned  ? 

Mr.  Storrs,  in  reply,  said  that  the  court  do 
not  approve  of  stuffing  a  bill  of  exceptions 
with  the  reasons  of  counsel.  It  is  enough  for 
him  to  lay  his  finger  on  the  point  excepted  to, 
without  stating  his  reasons.  One  of  the  points 
objected  to  was  that  the  declarations  of  Molly 
Nutting  were  not  evidence.  If  the  party  does 
state  the  grounds  of  his  exception,  he  cannot 
urge  any  other  in  his  argument  before  the 
court.  The  court  cannot  infer  or  presume  any 
fact  not  stated  in  the  bill  of  exceptions.  It  is 
very  different  from  a  case  made.  (1  Bac.  Abr., 
tit.  Bill  of  Excep.,  pp.  527,  528.) 

*PLATT,  J. ,  delivered  the  opinion  of  £*36 1 
the  court : 

The  Statute  directs  that  the  "examinations, 
and  all  exhibits  produced  to  such  commission- 
ers, and  proved  by  any.  witness,  shall  be  an- 
nexed to  the  said  commission,  and  returned  to 
the  court  out  of  which  such  commission  issued, 
closed  up,  and  under  the  seals  of  two  or  more 
of  the  commissioners,"  and  that  one  of  the 
commissioners  or  an  agent  shall  deliver  the 
same  to  one  of  the  judges  of  the  court  from 
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whence  the  commission  issued,  and  shall  make 
affidavit  before  such  judge,  that  he  received 
the  same  from  the  hand  of  one  of  the  commis- 
sioners, &c.,  "and  such  judge  shall  then  open 
the  same,  and  indorse  upon  the  commission, 
as  the  case  may  be,  either  received  by  the 
hands  of  one  of  the  commissioners,  or  upon 
the  oath  of  the  person  who  delivers  the  same, 
as  appears  by  his  affidavit,  and  subscribe  his 
name  to  the  same  indorsement ;  and  shall  then 
deposit  the  said  commission  and  return,  with 
the  said  affidavit,  in  the  office  of  the  clerk  of 
the  said  court,  there  to  remain  as  a  record  ; 
and  every  such  deposition,  being  so  taken  and 
returned,  shall  be  allowed  and  read,  and  shall 
be  deemed  as  good  and  competent  evidence  as 
if  such  witness  had  been  sworn  and  examined 
viva  voce  in  open  court,  on  the  trial  of  such 
cause  ;  and  all  parties  shall  be  entitled  to  take 
copies  of  such  depositions,  as  soon  as  the  same 
shall  be  deposited  in  the  clerk's  office  as  afore- 
said." (1  N.  R.  L.,  520) 

I  incline  to  the  opinion  that,  if  insisted  on, 
the  commission  must  be  actually  filed  in  the 
clerk's  office,  before  the  depositions  taken 
under  it  can  be  legal  evidence.  When  a  statute 
makes  innovations  on  the  common  law  rules 
of  evidence,  its  positive  requirements  must  be 
strictly  complied  with.  In  this  case,  the  Leg- 
islature have  wisely  provided  against  frauds 
and  abuses,  by  prescribing  the  manner  of  tak- 
ing such  testimony  and  the  channel  through 
•  which  it  shall  be  returned.  The  commissioner, 
or  a  special  agent,  is  to  deliver  the  sealed  in- 
closure  to  the  judge,  who  is  to  take  proof, 
that  it  has  been  sent  in  the  regular  channel, 
and  that  it  has  not  been  opened  nor  altered  ; 
the  judge  is  then  to  open  the  inclosure,  for  the 
specified  purpose  of  indorsing  on  the  commis- 
sion a  certificate  that  such  proof  was  made 
before  him,  so  as  to  authorize  the  filing  of  the 
362*1  commission  *and  depositions  ;  and  the 
judge  is  then  required  to  deposit  them  in  the 
clerk's  office.  And  after  these  positive  injunc- 
tions, theStatute  declares  that '  'every  such  depo- 
sition, being  so  taken  and  returned,  shall  be 
allowed  and  read  as  evidence,"  &c.  "  Being 
so  returned"  means  not  only  that  it  shall  be  so 
delivered  to  the  judge,  but  that  it  shall  be  so 
authenticated  by  his  indorsement,  and  actually 
deposited  by  him  in  the  clerk's  office.  The 
judge  is  made  one  of  the  agents  for  completing 
the  return  ;  and  in  legal  signification,  as  well 
as  in  common  parlance,  a  writ  or  a  com  mis- 
from  a  court  of  record,  is  not  returned  until  it 
is  deposited  in  the  office  of  the  clerk  of  the 
court  in  which  it  is  returnable.  And  there  is 
good  reason  for  requiring  the  depositions  to 
be  actually  filed,  before  they  are  used  as  evi- 
dence. They  are  often  prolix  and  voluminous  ; 
so  that  without  time  to  take  a  copy  and  to 
examine  it  deliberately,  it  is  impossible  to 
apprehend  the  testimony  correctly,  or  to  take 
the  proper  exceptions.  Besides,  the  party  suing 
out  the  commission,  generally  knows,  pretty 
accurately,  what  his  "witnesses  have  sworn, 
before  the  commission  is  opened  ;  and  if  he  or 
his  agent,  who  brings  back  the  commission, 
may  withhold  it,  till  after  the  trial  has  com- 
menced, it  would  give  to  such  party  an  unfair 
advantage,  and  enable  him  to  surprise  his 
adversary.  It  is  the  right  of  either  party  to 
move  the  court  to  suppress  the  depositions,  for 
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fraud,  partiality  or  irregularity  ;  and  this  can- 
not be  done  at  Nisi  Prius,  nor  until  the  deposi- 
tions are  filed. 

In  this  case,  the  commission,  with  the  depo- 
sitions sealed  up,  was  delivered  to  the  judge 
at  the  trial,  and  had  not  been  indorsed  by  him, 
nor  deposited  in  the  clerk's  office,  and  that 
specific  objection  was  made  by  the  counsel  for 
the  defendant,  and  overruled.  This  appears 
to  me  to  be  sufficient  ground  for  awarding  a 
new  trial ;  and  I,  therefore,  deem  it  unneces- 
sary to  consider  the  other  exceptions  to  par- 
ticular depositions,  included  in  the  mass  of 
testimony.  I  take  occasion,  however,  to  re- 
mark that  it  is  very 'questionable,  whether  any 
of  the  exceptions  but  the  first,  were  so  specific 
and  distinct  as  to  entitle  the  party  to  any 
benefit  of  his  exception.  Good  faith  and  the 
convenient  administration  of  justice  require 
that  the  counsel  who  abjects  to  evidence,  or 
excepts  *to  the  opinion  of  the  judge,  [*363 
at  the  trial,  should  state  tfie  particular  grounds 
of  his  objection  ;  for  the  double  purpose  of 
calling  the  attention  of  the  judge  to  the  point 
of  the  exception,  and  to  afford  the  opposite 
party  an  opportunity  of  obviating  the  objection 
by  additional  proof,  which,  perhaps,  had  been 
inadvertently  omitted.  In  this  case,  the  coun- 
sel first  objected  to  the  whole  depositions, 
because  they  had  not  been  filed.  He  after- 
wards objected  to  the  reading  of  the  deposi- 
tions of  particular  witnesses,  but  said  no  more. 
Now,  without  explanation,  the  opposite  coun- 
sel was  not  bound  to  answer  such  vague  ob- 
jections ;  nor  was  it  the  duty  of  the  judge  to 
notice  them.  Jt  may  be,  that  on  a  future  trial, 
those  exceptions,  if  explained,  may  be  obviated 
by  supplementary  proof,  if  necessary.  There 
must  be  a  venire  de  novo  awarded  ;  the  costs 
to  abide  the  event  of  the  suit. 

Venire  de  novo  awarded. 

Statutory  evidence— rules  must  be  strictly  followed. 
Distinguished— 20  N.  Y.,  136 :  1  Duer,  627 ;  11  Leg. 
Obs.,  190. 

Cited  in— 6  Cow.,  444 :  23  Wend.,  41 :  3  Hill,  497 ;  7 
Barb.,  274;  25  Barb.,  452;  56  How.  Pr.,  314;  4  Abb. 
Pr.,  416 ;  9  Bos.,  577 ;  44  Super.,  533 ;  4  Daly,  524. 

Also  cited  in— 4  Cow.,  445 ;  34  N.  Y.,  382 ;  11  How. 
Pr.,  142;  37  Mich.,  259. 


THE  PEOPLE,  ex  rel.  BLANCHARD, 

v. 

THE  JUDGES  OF  THE  COURT  OF 
COMMON  PLEAS  OF  WASHINGTON 
COUNTY. 

Practice — Appeal  from  Justice  Court — Cannot 
be  Referred,  on  Affidavit  that  Examination  of 
Long  Account  is  Involved. 

Where  a  cause  comes  before  a  Court  of  C.  P.  on 
appeal  from  a  justice's  court,  under  the  Act  for 
Extending  the  Jurisdiction  of  Justices  of  the  Peace 
(Bess.  41,  ch.  94),  the  Court  of  C.  P.,  on  filing  the 
return,  cannot,  on  motion  of  either  party,  order  the 
cause  to  be  referred,  on  an  affidavit,  that  the  trial 
of  the  cause  will  require  the  examination  of  a  long 
account,  but  must  proceed  to  hear  the  cause,  and 
decide  on  the  admissibility  of  the  proof  offered  in 
the  justice's  court. 

Citation— Act,  sess.  41,  ch.  94,  sec.  19. 

N  alternative  mandamus  was  granted,  at 
the  last  term,  directed  to  the  judges  of  the 
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Court  of  C.  P.  of  Washington  Co.,  command- 
ing them  to  vacate  a  rule  of  that  court,  in  the 
cause  of  Abraham  Allen,  survivor,  &c.,  ap- 
pellee, and  A.  L.  Blanchard,  appellant,  order- 
ing the  same  to  be  referred,  &c.,  or  to  show 
cause,  &c. 

From  the  return,  it  appeared  that  Allen  sued 
Blanchard  before  a  justice  of  the  peace,  in  an 
action  of  assumpsit,  for  $50.  B.  pleaded  non 
assitmpsit,  and  non  assumpsit  infra  sex  annos, 
to  which  A.  replied,  and  the  issues  were  tried 
before  a  jury,  who  found  a  verdict  for  the 
364:*]  plaintiff  for  *$50  damages,  on  which 
the  justice  gave  judgment  for  the  plaintiff  with 
costs.  From  this  judgment  B.  appealed  to  the 
Court  of  C.  P.  under  the  Statute.  (Sess.  41, 
ch.  94.)  The  appeal,  bond  given  for  security, 
and  return  of  the  justice,  with  the  evidence, 
having  been  filed,  the  Court  of.C.  P.,  on  the 
affidavit  of  A.,  that  the  trial  of  the  cause  would 
require  the  examination  of  a  long  account, 
&c.,  on  the  motion  of  A.. ordered  the  cause  to 
be  referred  to  three  referees^  which  motion 
was  opposed  by  B. ,  without  effect.  The  Court 
of  C.  P.  also  certified,  that  by  the  rules  of 
practice  of  that  court,  a  cause  on  appeal  from 
a  justice's  court,  under  the  Statute,  was  con- 
sidered as  at  issue,  on  filing  the  justice's  re- 
turn, &c.,  on  the  pleadings  had  before  the  jus- 
tice, without  any  pleading  in  the  Court  of 
C.  P. 

The  justices  annexed  to  their  return  a  par- 
ticular statement  of  their  reasons  for  granting 
the  rule  of  reference,  and  why  they  had  not 
vacated  it,  according  to  the  command  of  the 
court.  They  conceived,  that  under  the  3d 
section  of  the  Act  for  the  Amendment  of  the 
Law,  &c.  (sess.  36,  ch.  56  ;  1  N.  R.  L.,  515), 
they  had  authority  to  order  any  cause  depend- 
ing in  that  court,  to  be  referred,  when  it 
appeared  probable  that  the  trial  would  require 
the  examination  of  a  long  account.  That 
there  was  nothing  in  the  Act  (sess.  41,  ch.  94) 
allowing  appeals  from  justices'  courts,  which 
expressly  prohibited  the  exercise  of  the  gen- 
eral power  of  the  Court  of  C.  P.,  given  to 
them  by  the  former  Statute,  &c. 

Messrs.  Billings  and   Willard  for  the  relator. 

Messrs.  Gibson  and  Steewns,  contra. 

Per  Curiam.  We  are  not  convinced  by  the 
reasoning  of  the  judges  of  the  .Court  of  C.  P., 
on  the  return  to  the  alternative  mandamus. 
that  in  such  a  cause  as  the  one  before  them,  a 
reference  could  be  ordered.  That  court  takes 
cognizance  of  appeals  from  courts  of  justices 
of  the  peace,  under  an  express  statutory  pro- 
vision. Independently  Of  the  Statute,  they 
have  no  jurisdiction.  The  19th  section  of  the 
Act  to  Extend  the  Jurisdiction  of  Justices 
365*]  of  the  Peace  (sess.  *41,  ch.  94)  pro- 
vides, that  when  the  Court  of  .C.  P.  become 
possessed  of  the  cause,  they  shall  proceed  to 
the  hearing  thereof  on  the  examination  of  the 
witnesses  named  in  the  .return,  who  were 
sworn  and  testified  before  the  justice,  unless 
they  were  objected  to,  and  illegally  admitted, 
and  of  the  witnesses  offered  and  rejected,  if 
the  court  should  think  it  legal  to  admit  them. 
According  to  our  construction  of  the  Statute, 
the  Court  of  C.  P.  must  hear  the  cause,  and 
decide  on  the  admissibility  of  the  proof  offered 
in  the  justice's  court.  What  restraint  would 
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there  be  on  the  referees,  to  prevent  them  from 
going  at  large  into  the  merits  of  the  cause, 
without  regard  to  the  former  trial  ?  We  have 
decided  that  it  was  not  the  intention  of  the 
Statute  to  deprive  either  party,  on  the  appeal, 
of  a  trial  by  jury.  This  is  a  common  law 
right,  which  cannot  be  taken  away,  but  by 
express  legislative  enactment,  within  the  pro- 
visions of  the  Constitution.  A  reference  is 
not  a  common  law  proceeding  ;  but  a  mere 
statutory  regulation.  A  motion  for  a  peremp- 
tory mandamus  must  be  granted. 

Peremptory  mandamus  awarded. 


ALLEN  v.  RIGHTMERE. 

Transfer   of  Note  —  Construction  of   Written 
Guaranty. 

Where  the  defendant,  being  the  payee  of  a  nego- 
tiable promissory  note,  indorsed  it,  in  these  words  . 
"For  value  received,  I  sell,  assign  and  .guarantee 
the  payment  of  the  within  note  to  John  Allen,  or 
bearer."  Held  that  this  was  an  absolute  engagement 
that  the  maker  should  pay  the  note  when  due,  or 
that  the  defendant  would  pay  it  himself :  and  that 
the  plaintiff  was  not,  therefore,  bound  to  prove  a 
demand  of  payment  of  the  maker,  and  notice  of 
non-payment,  as  in  case  of  an  ordinary  indorse- 
ment. 

Citations— 17  Johns.,  326 ;  12  Mass.,  14. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Cayuga  Circuit,  in  May,  1822,  before  Mr. 
Justice  Platt.  Lewis  Toan  made  a  note,  dated 
Apr.  2,  1818,  by  which,  for  value  received,  he 
promised  to  pay  the  defendant  or  order,  $600, 
on  the  first  of  Apr.,  then  next,  with  interest. 
The  declaration  contained  three  counts.  The 
first  count  was  against  the  defendant,  as 
indorser  of  the  note,  in  the  usual  form  ;  the 
second  was  upon  his  special  guaranty 
*indorsed  on  the  note  in  these  words  :  [*366 
"  For  value  received,  I  sell,  assign  and  guar- 
anty the  payment  of  the  within  note  to  John 
Allen,  or  bearer."  Signed,  Lewis  Right  mere. 
The  third  count  was  for  money  paid,  &c. 

At  the  trial,  the  plaintiff  proved  the  note 
and  guaranty  indorsed,  and  rested  his  cause. 
The  defendant  moved  for  a  nonsuit,  on  the 
ground  that  the  plaintiff,  before  he  could  be 
entitled  to  recover  on  the  note,  must  prove  a 
demand  of  payment  of  the  maker,  and  notice 
of  the  demand  and  non-payment  to  the  defend- 
ant, as  indorser.  The  judge  was  inclined  to 
grant  the  nonsuit,  but  permitted  a  verdict  to 
be  taken  for  the  plaintiff,  subject  to  the  opin- 
ion of  the  court,  on  the  question  whether  such 
proof  was  necessary.  The  case  was  submitted 
to  the  court  without  argument. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

Proof  of  demand  and  notice  of  non-payment 
were  not  necessary.  The  defendant's  engage- 
ment is,  in  effect,  that  Toan  should  pay  the 
note,  or  that  he  would  pay  it.  It  is  the  duty 
of  the  debtor  to  seek  the  creditor,  and  pay  his 
debt  on  the  very  day  it  becomes  due.  As 
regards  the  maker  of  the  note,  and  to  render 
him  liable,  no  demand  is  necessary.  A  de- 
mand of  payment  is  necessary  only  to  fix  an 
indorser  or  a  surety,  whose  undertaking  is 
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conditional.  An  indorser  does  not  absosutely 
engage  to  pay.  It  is  a  conditional  undertak- 
ing to  pay,  if  the  maker  of  the  note  does  not, 
upon  being  required  to  do  so,  when  the  note 
falls  due,  and  upon  the  further  condition,  that 
the  indorser  shall  be  notified  of  such  default. 
The  defendant  insists  that  he  stands  in  the 
situation  of  an  indorser  merely  ;  but  such  is 
not  the  fact.  The  undertaking  here  is  not 
conditional  ;  it  is  absolute,  that  the  maker 
shall  pay  the  note  -when  due,  or  that  the 
defendant  will  himself  pay  it.  In  Tillman  v. 
Wheeler,  17  Johns.,  326,  and  the  cases  there 
referred  to,  it  was  taken  for  granted,  that, 
upon  a  guaranty  such  as  this,  no  demand  or 
notice  would  have  been  necessary.  (12 
Mass.,  14.) 

Judgment  for  the  plaintiff . 

Distinguished-?  Pet.,  127. 

Cited  m— 1  Wend.,  461 ;  14  Wend.,  233  ;  15  Wend., 
508;  17  Wend.,  112,  230;  19  Wend.,  567:  21  Wend., 
387 ;  24  Wend.,  457  ;  26  Wend.,  445 ;  4  Hill,  423 ;  1  Hill, 
258  ;  2  Hill,  191 ;  2  N.  Y.,  228  ;  3  N.  Y.,  213  ;  5  Hun, 
61 ;  15  Hun,  4 ;  2  Barb.,  55 ;  6  Barb.,  306 ;  9  Barb.,530 : 
38  Barb.,  113;  6  How.  Pr..  3;  57  How.  Pr.,  294;  39 
Super,  47 :  8  Daly,  175 ;  10  Pet.,  496  ;  13  Allen,  533 ; 
54  Ind.,  590 ;  19  O.,  554. 


367*]       *BUTLER  v.  WRIGHT. 

Negotiable  Paper — Protest— Non- Payment — Part 
Payment  to  Holder  by  First  Indorser — Action 
by  Holder  Against  Second  Indorser — Judg- 
ment for  Balance — Part  Payment  of  Judg- 
ment— Action  by  Second  Indorser  Against 
First — Recovery  of  Amount  Paid  by  Second 
Indorser  to  Holder. 

The  defendant  being-  payee  of  a  promissory  note, 
for  $1500,  indorsed  it  to  the  plaintiff,  who  indorsed 
and  delivered  it  to  a  bank.  When  the  note  fell  due, 
it  was  protested  by  the  Bank  for  non-payment,  and 
due  notice  thereof  given  to  the  defendant,  who 
afterwards  paid  the  Bank  $800  in  part,  and  promised 
to  pay  the  residue. 

The  Bank  sued  the  plaintiff,  as  indorser,  and 
recovered  judgment  against  him  for  the  balance 
due  on  the  note,  after  deducting  the  $800.  The 
plaintiff,  afterwards,  paid  $380  to  the  Bank,  who 
continued  in  possession  of  the  note,  which  had  not 
been  fully  paid.  The  plaintiff  brought  an  action, 
and  declared  against  the  defendant,  as  indorser 
of  the  note,  in  the  usual  form ;  and  also,  for 
money  paid,  &o.,  for  the  defendant,  &c.,  and  for 
money  had  and  received,  &c.  Held,  that  though  the 
plaintiff  could  not  maintain  an  action  on  the  note, 
as  it  had  not  been  fully  paid,  and  was  the  property 
of  the  Bank ;  yet  that  he  might  sustain  the  actio_n 
against  the  defendant,  and  recover  the  $380,  paid 
by  him,  on  the  count  for  money  paid,  laid  out  and 
expended  for  the  defendant,  at  his  request. 

Citations— Bayley  on  Bills,  96,  n.;  12  Johns.,  90;  1 
Ld.  Raym.,  360 ;  Chit.  Bills,  190,  2  Com.  on  Cont. 

THIS  was  an  action  of  asmmpsil,  brought  by 
the  plaintiff,  as  indorsee  of  a  promissory 
note,  against  the  defendant,  as  indorser.  The 
note,  dated  Nov.  22,  1816,  was  made  by 
Joseph  A.  Bostwick,  for  $1,500,  payable  to 
the  defendant,  or  order,  at  the  Middle  District 
Bank.  The  declaration  was  in  the  usual  form, 
with  the  common  money  counts.  The  defend- 
ant pleaded  non  assumpsit  and  payment.  The 
cause  was  tried  at  the  Dutchess  Circuit,  in 
Apr.,  1821,  before  Mr.  Justice  Yates.  When 
the  note  fell  due,  it  was  protested  for  non-pay- 
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ment,  and  regular  notice  of  the  non-payment 
was 'given  to  the  defendant,  who  afterwards 
paid  to  the  Bank  $800,  upon  the  note,  and 
promised  to  pay  the  residue.  The  Bank,  who 
owned  the  note  when  it  became  due,  and  who 
continued  the  holders  of  it,  brought  an  action 
against  the  plaintiff,  as  second  indorser,  and 
recovered  judgment  against  him  for  $917.69, 
being  the  balance  of  the  note,  after  deducting 
the  $800  paid  by  the  defendant.  The  plaint- 
iff, afterwards,  at  different  times,  made  pay- 
ments to  the  Bank  on  the  note,  so  that,  al  the 
time  of  the  commencement  of  the  suit,  he  had 
paid  $380  ;  but  there  was  still  a  balance  due 
to  the  Bank,  who  held  the  note.  It  appeared 
that  the  note  and  judgment  had  always 
remained  the  property  of  the  Bank,  and  the 
note  had  continued  in  the  hands  of  their  attor- 
ney ever  since  it  was  delivered  to  him,  for  the 
purpose  of  bringing  a  suit  against  the  plaintiff 
for  the  balance  due  on  it ;  and  that  the  bal- 
ance due  on  the  judgment,  in  favor  of  the 
Bank,  against  the  plaintiff,  still  remained 
unpaid.  The  plaintiff's  counsel  was  about 
producing  proof  of  the  protest  of  the  note, 
and  notice  to  the  defendant,  and  of  his  prom- 
ise to  pay  the  balance  to  the  Bank,  when  the 
judge,  on  motion  of  the  defendant's  counsel, 
directed  a  nonsuit,  on  the  ground  *that  [*368 
no  action  could  be  maintained  by  the  plaintiff, 
on  the  note,  under  the  circumstances  stated  by 
his  counsel,  until  the  whole  note  had  been  paid 
to  the  Bank.  A  ronsuit  was  accordingly 
entered,  with  liberty  to  the  plaintiff  to  move 
the  court  to  set  it  aside. 

Mr.  Oakley,  for  the  plaintiff,  contended  that 
this  action' was  maintainable,  on  the  count  for 
money  paid,  laid  out  and  'expended.  The 
money  counts  are  founded  on  principles  of 
equity,  and  are  the  appropriate  counts  under 
which  a  second  indorsee,  who  has  paid  money 
on  a  note,  can  recover  against  the  first  indorser. 
He  cited  Chit,  on  Bills,  190,  192;  Bayley  on 
Bills,  96,  n.;  13  Johns.,  52,  353  ;  1  Esp.  N.  P., 
261;  Peaked.  P.,  215. 

Mr.  P.  Rvggles,  contra,  insisted  that  the 
plaintiff  could  not  maintin  the  action  as  in- 
dorsee of  the  note,  unless  he  had  paid  and  got 
it  into  his  possession,  and  could  prove  the 
making  of  it,  the  indorsement  and  -notice  of 
non-payment.  But  the  Bank,  being  the  holders 
of  the  note,  have  a  right  of  action  against  the 
defendant  as  indorser.  which  must  be  sup- 
ported by  proof  of  the  same  facts.  It  is 
unreasonable  and  unprecedented,  that  two 
persons  can  each  maintain  an  action  against 
another  on  the  same  note,  at  the  same  time,  on 
the  same  proof,  in  support  of  their  respective 
rights.  The  case"  furnishes  no  equitable 
ground  on  which  the  plaintiff  can  recover. 
If  he  recovers  at  all,  it  must  be  on  the  usual 
ground  of  action,  as  an  indorser  of  a  note 
against  a  prior  indorser,  on  showing  that  all 
the  requisites  which  have  been  mentioned  have 
been  complied  with,  so  as  to  give  him  &•  right 
of  action  as  indorsee  against  such  prior  in- 
dorser. 

SPENCER  CJi.  J.  The  plaintiff  cannot  sus- 
tain an  action  on  the  note,  as  that  would,  in 
effect,  be  subdividing  the  cause  of  action,  and 
subjecting  the  defendant  to  two  actions  for  the 
same  cause.  In  tht  case  of  Hawkins  v.  C'ardy, 
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1  L.  Raym.,  360,  the  bill  was  for  £46 19*.  and  it 
was  iudorsed  to  the  plaintiff,  specially,  for  £43 
4*.     Upon  demurrer,  the  court  were  of  opinion 
that  the  declaration  was -bad  ;  for  that  such  a 
369*]  *personal  contract  could  not  be  appor- 
tioned ;  and   that   no  person  could   be  made 
liable  to  two  actions,  where,  by  the  contract  he 
was  liable  to  one  only.     In  the  present  case, 
there  may  be  another  objection  to  the  plaint- 
iff's right  to  recover  on  the  note.      He  has  no 
title  to  it ;  it  is  the  property  of  the  Bank  until 
it  is  fully  paid.     But  I  am,  also,  of  opinion 
that  the  plaintiff  has  a  legal  and  just  right  to 
recover  on  the  money  count,   as  for  money 
paid,  laid  out  and  expended  for  the  defendant, 
at  his  request.     As  between  these  parties  the 
defendant  having  directly  indorsed  the  note  to 
the  plaintiff,  the  note  itself  would  be  evidence 
under  the  count  for  money  had  and  received, 
in  a  suit  by  the  indorsee  against  his  immediate 
indorser.   *(Chit.  on  Bills,  190.)  As  regards  the 
plaintiff,  the  defendant  was  under  a  legal  obli- 
gation to   take  up  the  note  when  it  became 
due,  and   when  .it  was  ascertained  that  Bost- 
wick,  the  maker,  failed   to  pay  k.      It  is  not 
•questioned  that  the  plaintiff  had  a  right,  when 
he  was  called  upon  by  the  Bank,  to  pay  up  the 
note  ;  and  had  he  done  so,  his  remedy  against 
the  defendant,  either  by  declaring  on  the  note, 
or  for  money  had  and  received,  or  for  money 
paid,  laid  out  and  expended,  would  have  been 
clear  and  perfect.     The  fact  exists  that  the 
plaintiff    has  paid  $380  on  the  .note,    to  the 
holders  of  it,  which  the  defendant  ought  to 
have  paid,  with  a  further  sum  to  satisfy  it  in 
full.     Can  the  defendant  make  the  objection 
that  he  is  subjected,  not  only  to  a  suit  by  the 
plaintiff,  but  also  to  a  suit  by  the  Bank  for  the 
unpaid  balance  of  the.  note  ?    It  seems  to  me 
that  he  cannot.     If  he  be  allowed  to  do  so,  he 
takes  advantage  of  his  own  wrong,  which  is 
against  a  maxim  of  the  law.   •  It  is  not  only  his 
duty,  but  in  his  power  to  remove  the  objec- 
tion at  once,  by  paying  the  balance  due  to  the 
Bank.     He  will  not  be  subjected  to  two  suits 
if  he  performs  his  duty.     Suppose  the  plaint- 
iff is  unable  to  pay  any  thing  more  to  the  Bank; 
is  he  to  lose  the  money  he  has  paid  ?     Suppose 
a  third  person  had,  at  the  instance  of  the  de- 
fendant, paid  to  the  Bank  a  part  of  this  note  ; 
it  certainly  could  not   be  objected,  .in  a  suit 
brought  for  the  money  thus  paid,  that  the  de- 
fendant would  be  doubly  liable,  first  for  the 
money  paid,  and  also  in  a  suit  on  the  note  by 
the  Bank.     I  cannot  conceive  the  plaintiff  to 
37O*]  be  in  a  different  situation  *than  the  one 
supposed.     He  had  an  implied  authority,  from 
the  relation  he  stood   in  to  the  defendant,  to 
pay  the  note  or  any  part  of  it,  in  exoneration 
of  the  defendant ;  and  the  money  thus  paid 
would,  in  judgment  of  law,  be  paid  for  the 
defendant,  and  at  his  instance  and  request.    It 
is  well  settled  that    were  a  party   is   legally 
bound  to  pay  the  debt  of  another,  and  does 
pay  it,  he  can  recover  in  an  action  for  money 
paid,  &c.     (2  Com.  on  Cont.,  152);  and  there 
need  be  no  special  request  to   pay.     On  the 
grounds  that  the  plaintiff   has  paid  $380,  on 
account  of  a  debt,  which  was  demandable  both 
from  the  plaintiff  and  defendant,  but  which, 
as  between  these  parties,  the  defendant  ought 
to  have  paid  ;  and   that   the  plaintiff   himself 
has  not  attempted  to  split  up,  or  subdivide  any 
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cause  of  action  he  has  against  the  defendant ; 
that,  in  making  the  objection,  the  defendant 
rests  it  OQ  his  own  wrongful  act,  in  not  paying 
the  balance  due  to  the  Bank  ;  and  that  if  he  is 
exposed  to  another  suit  by  the  Bank,  he  can 
remove  that  objection  by  fulfilling  his  contract 
with  the  plaintiff,  I  am  of  the  opinion  that  the 
defendant  is  liable  in  this  action. 

The  case  may  be  one  of  the  first  impression. 
The  cases  cited  on  the  argument  throw  little 
light  upon  it,  and  I  have  met  with  none  analo- 
gous to  it.  It  seems  to  me  that  there  can  be 
but  one  opinion,  upon  the  principles  I  have 
adopted,  on  the  justice  of  the  particular  case. 

I  am  of  opinion  that  the  nonsuit  ought  to  be 
set  aside,  and  a  new  trial  granted,  with  costs 
to  abide  the  event  of  the  suit. 

WOODWORTH,  «/.,  concurred. 

PLATT,  J.,  dissented.  The  contract  of  an 
indorser  is  that  if  the  drawer  does  not  pay  the 
note  when  due  and  presented,  then  (if  not  dis- 
charged by  want  of  due  notice)  the  indorser 
will  pay  it  -to  the  legal  holder  ;  and  I  under- 
stand the  law  to  be,  that  no  party,  who  has 
negotiated  the  note,  can  ever  maintain  an 
action  on  it,  until  he  regains  it,  or  entitles  him- 
self to  it,  by  paying  the  note.  The  contract 
is  entire  ;  it  cannot  be  split  up,  so  as  to  give  a 
right  of  action  to  each  of  the  subsequent  in- 
dorsers,  who  may  have  made  partial  payments 
on  *the  note;  at  least,  so  long  as  the  note  [*37  1 
remains  outstanding  and  unsatisfied.  When  the 
second  indorser  demands  payment  of  the  first 
indorser,  he  must  be  in  a  situation  to  re-assign 
and  deliver  up  the  note  ;  so  that  the  first  in- 
dorser may  seek  his  remedy  upon  it.  If  the 
note  be  not  delivered  back,  it  may  be  put  in 
further  circulation  ;  so  that  the  first  indorser 
may  be  compelled  to  pay  it  twice.  He  might, 
indeed,  protect  himself,  by  proving  that  the 
note  was  overdue  when  last  assigned  ;  but  the 
second  indorser  has  no  right  to  impose  the 
burden  of  such  proof  on  the  first  indorser. 

In  this  case,  the  note  was  unpaid,  in  the 
hands  of  the  Bank,  when  the  suit  was  com- 
menced by  the  second  indorser  ;  and  so  far  as 
I  can  discover,  it  would  be  an  entire  novi-lty 
to  sustain  this  action.  In  such  a  case,  of  every 
dav's  occurrence,  the  silence  of  Westminister 
Hall  is  emphatic  against  the  plaintiff's  claim. 

The  contract  being  special,  on  ,the  part  of 
the  indorser,  the  plaintiff  cannot  vary  or  dis- 
pense with  the  terms  of  it,  and  resort  to  his 
general  counts.  It  may  be  that  if  the  second 
indorser  has  paid  and  taken  up  the  note,  he 
may  then  maintain  an  action  for  money  had 
and  received,  against  the  first  indorser.  (Bay- 
ley  on  Bills.  96,  n.;  Pierce  v.  Crafts,  12  Johns., 
90.)  The  note,  then,  in  his  own  hands,  ready 
to  be  delivered  up,  may  be  evidence  of  money 
lent,  as  against  the  first  indorser  ;  but  that  is 
not  the  case  before  us.  I  am,  therefore,  of 
opinion  that  the  rule  for  nonsuit  ought  to  be 
made  absolute.  • 

Motion  to  set  aside  nonsuit  granted. 

Distinguished— 8  Barb.,  173. 

Cited  in-2  Wend.,  373;  10  Wend.,  502;  31  Wend., 
28 ;  20  N.  Y.,  310  ;  3  Barb.,  13,  642  ;  15  Barb.,  321 ;  16 
Barb..  179;  2  McLean,  215,  238 ;  18  Mich.,  117:  107 
Mass.,  547. 
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SUPREME  COURT,  STATE  OF  NEW  YORK. 
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372*]  *A.  K.  AND  G,  M.  SMEDES 

v. 

THE  PRESIDENT  AND  DIRECTORS  OF 
THE  BANK  OF  UTICA. 

Negotiable  Paper — Duly  of  Bank  as  Collecting 
Agent  to  Give  Notice — Liability  for  Failure — 
Consideration  of  the  Contract — Bank  Bound 
to  Employ  Competent  Agent  —  Delivery  to 
Notary  for  Protest,  Sufficient  Notice  to  Indor- 
ser- Residing  in  Same  Place —  What  Necessary. 

Where  a  promissory  note  is  indorsed,  and  deliv- 
ered to  a  Bank  for  collection,  there  is  an  implied 
undertaking  on  the  part  of  the  Bank,  in  case  the 
note  is  not  paid,  to  give  notice  of  the  default  of  the 
maker,  to  all  the  indorsers.  And  if  they  neglect  to 
give  such  notice,  the  holder,  or  owner  of  the  note, 
may  maintain  assumpsit  against  them  for  the  non- 
feasance  ;  the  deposit  of  the  note,  and  the  probable 
profit  to  arise  from  the  money  remaining  in  bank 
after  it  is  paid  being  a  beneficial  act,  and  affording 
a  good  consideration  to  support  the  promise. 

A  Bank,  in  such  case,  is  bound  to  employ  a  com- 
petent and  faithful  person  to  give  the  requisite 
notice  to  the  indorsers,  otherwise  it  is  answerable 
for  his  default ;  but  if  the  note  is  delivered  td  a 
notary,  who  is  sworn  into  public  office,  to  protest, 
and  give  notice  thereof  to  the  indorsers,  it  seems 
that  the  Bank  is  not  liable  for  his  neglect  or  default. 

An  indorser  is  entitled  to  strict  notice,  and  if  he 
resides  in  the  same  place,  it  must  be  personal,  or 
left  at  his  dwelling-house,  or  place  Of  business. 

Citations— 4  Johns.,  96 ;  5  T.  R.,  143  ;  1  Cai.,  45,  389; 
6  Mass.,  58 ;  9  Johns.,  121,  217 ;  10  Johns..  490 ;  2  Cai., 
131 ;  4  Cranch,  164 ;  6  Wheat.,  140,  572. 

THIS  was  an  action  of  assumpsit,  tried  at  the 
Ontario  Circuit,  in  June,  1821,  before  Mr. 
Justice  Yates.  The  declaration  contained 
three  counts,  besides  the  general  money  counts. 
The  first  count  stated,  that  in  consideration  of 
certain  reasonable  fees  and  rewards  to  be  paid 
by  the  plaintiffs,  the  defendants  undertook 
and  promised  to  give  notice  of  the  non-pay- 
ment of  a  certain  promissory  note  (setting  it 
forth),  left  with  them  by  the  plaintiffs  for 
collection,  at  their  office,  called  the  Utica 
Branch  Bank,  at  Canandaigua,  to  John  C. 
Spencer,  one  of  the  indorsers  of  the  note.  The 
second  count  was  substantially  the  same.  The 
third  count  alleged,  that  in  consideration  that 
the  plaintiff's  would,  at  the  request  of  the 
defendants,  indorse  and  deliver  the  note  in 
question  to  them,  to  collect  and  receive  the 
money,  for  the  use  of  the  plaintiffs,  the 
defendants  undertook  and  promised,  in  default 
of  payment  by  the  makers  of  the  note,  to 


cause  due  notice  thereof  to  be  given  to  the 
indorsers,  &c.  That  the  plaintiffs  delivered 
the  note  to  the  defendants  accordingly  ;  but 
the  defendants  did  not  cause  due  notice  of  the 
non-payment  to  be  given  to  J.  C.  Spencer,  the 
first  indorser  thereof,  but  wholly  failed,  and 
made  default,  &c. 

The  note  in  question  was  dated,  Canandaigua 
Apr.  12,1817,  made  by  Underbill  &  Seymour, 
for  $1,237,  payable  at  the  Utica  Branch  Bank, 
to  John  C.  Spencer  or  order,  six  months  after 
date,  with  interest.  The  declaration  charged, 
that  by  reason  of  the  default  and  neglect  of 
the  defendants,  the  plaintiffs,  who  had  prose- 
cuted a  suit  against  the  first  indorser,  in  the 
Supreme  Court,  for  want  of  due  notice  to  such 
indorser,  were  defeated  in  their  suit,  and 
.judgment  was  given  against  them,  in  favor  of 
the  indorser,  J.  C.  S.,  in  Oct.,  1819,  for  his 
costs,  which  *they  had  paid,  and  the  [*373 
plaintiffs  had  also  to  pay  their  own  costs,  &c. 

It  was-  proved  that  the  plaintiffs,  who  are 
merchants  in  the  City  of  N.  Y.,  sent  the  note 
in  question  to  a  person  in  Ganandaigua,  for 
collection,  who  deposited  it  in  the  Ontario 
Bank,  for  that  purpose.  The  cashier  of  the 
Utica  Branch  Bank  of  Canandaigua  (O.  Sey- 
mour) testified  that  the  note  in  question, 
indorsed  by  J.  C.  Spencer,  and  the  plaintiffs, 
was  left  at  the  Utica  Branch  Bank,  by  the 
cashier  of  the  Ontario  Bank,  which  transacts 
business  in  the  same  place.  That  the  note  was 
regularly  entered  in  the  books  of  the  Utica 
Branch  Bank  ;  and  not  being  paid  when  it 
became  due,  it  was  handed  to  the  agent  of  T. 
Childs,  the  notary  of  the  Utica  Bank,  to  pro- 
test, and  give  notice  of  non-payment,  in  the 
same  manner  as  other  notes  belonging  to  the 
Bank  were  delivered  to  him.  Childs  was  the 
only  notary  in  the  village  at  that  time.  The 
Bank  received  no  fees,  nor  did  they  derive 
any  pecuniary  advantage  whatever  from  notes 
lodged  with  them  for  collection.  That  the 
Bank  have 'nothing  to  do  with  the  notary,  and 
consider  their  duty  discharged,  where  a  note 
is  unpaid,  by  handing  it  to  the  notary  to  be 
protested  ;  nor  is  it  any  part  of  the  business  of 
the  Bank  to  give  notice  of  non-payment  to 
the  indorsers.  It  derives  no  benefit  whatever 
from  the  notary's  fees.  H.  B.  Gibson,  Cashier 
of  the  Ontario  Bank,  testified  that  it  is  the 
uniform  custom  of  the  Bank  to  give  notice  to 


NOTE.  —  Negotiable  papei —  Notice  of  dishonor- 
When  personal  and  when  man  he  by  matt. 

The  law  is  not  well  settled  as  regards  some  parts 
of  this  subject.  In  general  where  the  holder  and  the 
party  to  whom  he  is  to  give  notice  are  of  the  town 
or  city  where  the  paper  is  payable,  notice  should  be 
personal.  Bowling  v.  Harrison,  6  How.,  248 ;  John 
v.  City  Bank,  62  Ala.,  529 :  Pierce  v.  Pendar,  5  Met., 
352;  Van  Vechten  v.  Pruyn,  13  N.  Y.,  649;  Bussard  v. 
Levering,  6  Wheat.,  102,  note  Law.  ed. 

Where  the  holder  and  the  person  to  whom  he  is  to 
give  notice  are  of  different  places,  notice  may  be 
•by  mail.  Bank  of  Utica  v.  Phillips,  3  Wend.,  408 ; 
Bank  of  Manchester  v.  Slason,  13  Vt. ;  Downer  v. 
Remer,  23  Wend.,  620;  Hazleton  Coal  Co.  v.  Ryerson, 
20  N.  J.  L.,  129;  Mercer  v.  Lancaster,  5  Pa.  St.,  160; 
Bussard  v.  Levering,  6  Wheat.,  102,  note.  Law.  ed. 

Generally,  a  holder  merely  for  collection  is  held 
to  be  a  holder  within  the  above  rules.  Bowling  v. 
Harrison,  6  How.,  248.  (In  this  case  the  indorser  and 
the  collection  agent  were  of  Vicksburg  and  the 
owner  of  Maryland.  Notice  deposited  by  the  Col- 
lection agent  in  the  postoffice  at  Vicksburg  was 
held  insufficient.  See  Bowling  v.  Arthur, 34  Miss., 
41).  Manchester  Bank  v.  Fellows,  8  Post.,  311;  Free- 
mans  Bank  v.  Perkins,  18  Me.,  292 ;  Mead  v.  Engs,  5 
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Cow.,  308 ;  Warren  v.  Oilman,  17  Me.,  360 ;  Shelburne 
Falls  Nat.  Bank  v.  Townsly,  107  Mass.,  448.  Contra 
Philipe  v.  Haberlee,  45  Ala.,  597  (citing  former  deci- 
sions of  same  court). 

Differences  have  arisen  as  between  first  and 
second,  or  other  indorsers.  Thus  where  paper  is 
payable  at  A,  the  residence  of  the  maker  and  holder, 
while  the  first  and  second  indorsers  reside  at  B,  the 
mode  of  notice  as  between  the  indorsers  is  disputed. 
In  some  such  cases  notice  for  the  first  indorser  has 
been  transmitted  with  notice  to  the  second  indorser 
by  a  notary  acting  for  the  holder,  and  remailed  by 
him  to  the  first  indorser.  This  has  been  held  suffi- 
cient. Eagle  Bank  v.  Hathaway,  5  Met.,  212 ;  Man- 
chester Bank  v.  Fellows,  8  Post.,  311 ;  Van  Brunt  v. 
Vaughn,  47  la.,  145 ;  Hartford  Bank  v.  Stedman,  3 
Conn.,  489:  Warren  v.  Gilman,  17  Me.,  360.  See  Tims 
v.  Delisle,  5  Blackf.,  447. 

The  contrary  has  been  held  in  Sheldon  v.  Benham, 
4  Hill,  129.  See  Wynen  v.  Schappert,  6  Daly,  558  ; 
Pate  v.  State  Bank,  3  Ind.,  176. 

Another  case,  concerning  which  there  has  been 
some  question,  arises  when  the  holder,  the  place  of 
payment,  and  the  first  indorser  are  in  the  same  place 
while  there  are  intermediate  indorsers  elsewhere. 
In  West  River  Bank  v.  Taylor,  34  N.  Y.,  128,  after 
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all  the  indorsers  of  a-  note,  or  the  drawers  of  a 
bill,  as  the  case  might  be.  He  considered  this 
to  be  the  established  custom  and  general 
understanding.  The  Bank  appoint  their  own 
notary,  with  whom  the  customers  of  the  Bank, 
who  have  lodged  notes,  have  nothing  to  do. 

The  plaintiff  offered  to  produce  other  wit- 
nesses conversant  with  the  business  of  banks, 
to  prove  the  same  fact,  as  to  the  established 
custom  and  understanding  ;  but  the  judge 
deemed  it  unnecessary.  The  plaintiffs  pro- 
duced an  exemplification  of  the  judgment  in 
the  suit  brought  by  them  against  Spencer,  on 
the  note,  &c.  It  was  also  proved  by  Spencer 
that  he  never  received  any  notice  of  non-pay- 
374*]  ment  from  the  Bank,  or  *from  the 
notary.  The  makers  of  the  note  became  in- 
solvent. 

J.  Mower,  a  witness  for  the  defendants, 
testified  that  he  was  the  agent  of  Childs,  the 
notary  of  the  Utica  Bank,  and  employed  by 
him  to  give  notice  of  the  protest  of  notes  not 
paid  at  the  Bank,  and  was  paid  by  the  notary 
for  his  services.  That  he  received  no  com- 
pensation from  the  Bank  ;  and  was  a  clerk  in 
their  Branch  Bank  at  C.  That  the  note  in 
question  fell  due  Feb.  14,  1818,  on  the  evening 
of  which  day  it  was  protested  for  non-pay- 
ment, and  he  delivered  a  notice  of  the  protest, 
at  the  postoffice,  or  in  the  law  office  of  J.  C. 
Spencer,  but  which  he  could  not  tell.  He 
also,  on  the  same  evening,  put  a  notice  in  the 
postoffice  at  C.,  directed  to  the  plaintiffs  at  N. 
Y.  Mr.  Spencer,  at  the  time,  was  at  Wash- 
ington, and  his  law  business  was  transacted  by 
his  partner,  Mr.  Wilson,  at  his  office  in  C. 
That  Childs,  the  notary,  was  absent  at  the 
time,  and  knew  nothing  of  the  business,  the 
whole  of  which  was  transacted  by  the  witness. 
That  in  the  afternoon  of  the  day  of  the  protest, 
the  witness  called  on  Mr.  Wilson  and  asked 
him  if  certain  funds  were  applicable  to  the 
payment  of  the  note,  and  W.  answered  that 
he  had  no  instructions  on  the  subject.  The 
witness  had  no  recollection  that  he  ever  left  at 
the  postoffice  a  notice  of  protest,  addressed  to 
an  inhabitant  of  the  village  of  C.,  and  he 
believed  the  notice  of  the  protest  of  the  note  in 
question  was  left  at  Mr.  Spencer's  office  ;  but 
he  could  not  positively  say  that  it  was  not  put 
in  the  postoffice.  H  Jamieson,  a  witness  for 
the  defendants,  testified  that  he  was  a  clerk  in 


the  office  of  Mr.  Spencer  at  C.,  in  the  winter 
of  1817  and  1818,  and  heard  Mower  ask  Mr. 
Wilson  whether  the  funds  deposited  by  him 
were  to  apply  to  the  note  ;  and  Mr.  Wilson 
said  he  had  no  instructions  on  the  subject. 
"That  on  that  occasion  the  witness  saw  a 
notice  of  protest  addressed  to  Mr.  Spencer,  as 
indorser  of  a  note  of  Underbill  &  Seymour, 
for  about  $1,200,  at  Mr.  Spencer's  office,  but 
he  did  not  recollect  the  day,  or  time  of  the 
day."  All  the  testimony  as  to  the  notice  at 
Spencer's  office  was  objected  to  by  the  plaint- 
iffs' counsel,  on  the  ground  that  the  notice 
itself  was  not  produced,  nor  any*oroof  [*375 
of  notice  given  to  produce  it,  or  any  account 
of  it.  The  judge  admitted  the  evidence,  sub- 
ject to  the  objection. 

A  verdict  was  taken  for  the  plaintiffs,  sub- 
ject to  the  opinion  of  the  court  on  a  case  con- 
taining the  facts  above  stated. 

Mr.  8.  M.  Hopkins,  for  the  plaintiffs,  con- 
tended : 

1.  That  the  defendants  had  undertaken  to 
give  due  notice  of  the  non-payment  of  the  note 
to  Spencer,  the  indorser,  as  was  alleged  in  the 
third  count  in  the  declaration.     This  under- 
taking was  made  out,  either  by  the  general 
usage  and  custom  of  the  country,  that  banks 
who  receive  notes  for  collection  are,  in  qase  of 
non-payment  to  give  due  notice  to  the  indorsers, 
of  which  general  usage  the  court  will   take 
notice  ;  or  by  the  proof  of  the  usage  given  at 
the  trial  ;  or  by  the  proof  of  the  special  under- 
taking of  the  defendants  appearing  in  the  case. 
Where  a  person,  even  gratuitously,  undertakes 
to  perform  a  service,he  must  go  on'and  complete 
the  performance,  or  be  liable  for  the  damages 
arising  from  his  neglect.     (2  Johns.  Cas. ,  92, 
95,  96.)    That  it  was  the  general  usage  and 
custom  for  banks,  in  this  country,  to  give 
notice  of.  the  non-payment  of  notes  and  bills 
left  with  them  for  collection,  and  to  employ 
notaries  for  that  purpose,  was  fully  recognized 
by  the  court,  in  the  case  of  The  Utica  Bank  v. 
Smith,  18  Johns.,  230,  240.     The  custom  of 
merchants  varies  in  different  countries  in  order 
to  accommodate  itself  to  particular  courses  of 
business,   or-  other    local    circumstances.     (3 
Dall. ,  368,  424. )    In  Ireland  v.  Kip,  10  Johns., 
491,  it  was  held  to  be  the  duty  of  the  notary  of 
the  Bank  to  give  notice. 

2.  Have   the   defendants    performed    their 


full  discussion,  it  was  held  that  notice  by  mail  from 
the  holder  to  the  next  preceding'  indorser,  and  by 
him  to  his  predecessor,  and  by  him  by  mail  to  the 
first  indorser,  wa§  sufficient,  it  not  being  the  duty 
of  the  holder  to  notify  the  first  indorser. 

Notices  remailed  by  one  indorser  to  another  in  the 
same  place  to  charge  the  latter,  must  be  remailed  on 
the  same  day  it  is  received.  Shelburne  Falls  Nat. 
Bank  y.  Townsly,  103  Mass.,  177  (see  107  Mass.,  448). 

Notice  for  all  indorsers  duly  mailed  by  holder  to 
last  indorser  are  sufficient  to  charge  all  indorsers, 
though  lost  in  the  mail.  Wamesit  Bank  v.  Buttrick, 
11  Gray,  389.  Contra  Six  v.  Matthews,  63  Mo.,  375. 
See  Clark  v.  Ward,  4  Duer,  206 ;  Bank  v.  Smith,  18 
Johns.,  230;  Pate  v.  State  Bank,  3  Ind.,  176. 

Where  an  indorser  resides  in  one  town,  and  does 
business  in  another,  notice  sent  to  either  in  suffi- 
cient. Bank  of  Geneva  v.  Hewlett.  4  Wend.,  328: 
Bank  v.  Marsh,  7  N.  Y.,  481. 

But  where  protest  is  made  in  the  village  where  the 
indorser  lives,  notice  by  mail  to  his  place  of  business 
in  another  is  insufficient.  Notice  must  be  personal. 
Van  Vechten  v.  Pruyn,  13  N.  Y.,  549. 

Notice  actually  received  in  due  time  is  sufficient, 
although  improperly  sent.  Cabot  Bank  v.  Warner, 
10  Allen,  524.  See  Dicken  v.  Hall,  87  Pa.  St.,  379. 
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Where  proper  steps  are  taken  to  notify  the  in- 
dorser, w.hether  by  mail  or  otherwise,  it  is  im- 
material whether  it  is  received  or  not.  Munn  v. 
Baldwin,  6  Mass..  316;  Fitchburg  Bank  v.  Perley,  2 
Allen,  433:  Bussard  v.  Levering,  6  Wheat.,  102;  Harris 
v.  Robinson^  How.,  336,  note,  Law.  ed. 

As  to  what  parties  are  regarded  as  living  in  the 
same  place,  so  as  to  render  personal  notice  neces- 
sary, see  Ransom  v.  Mack,  2  Hill,  587,  note. 

As  to  notice  to  charge  estate  of  deceased  indorser, 
see  Willis  v.  Green,  5  Hill,  232,  note;  Bank  v.  Bennett, 
5  Hill,  236;  Bank  v.  Birch.  17  Johns.,  25. 

As  to  what  is  sufficient  diligence  in  giving  personal 
notice,  see  Steuart  v.  Eden,  2  Cai.,  121,  note. 

To  what  office  notice  may  be  directed,  see  Bank  of 
Geneva  v.  Hewlett,  4  Wend.,  328,  note. 

When  notice  may  be  given,  see  Bryden  v.  Bryden, 
11  Johns.,  187,  note. 

Notice  in  Cities  where  there  is  "Penny  Post,"  may 
be  by  mail.  See  2  Daniels  on  Neg.  Inst's.,  sec.  1008  : 
Shoemaker  v.  Mechanics'  Bank,  59  Pa.  St.,  83.  See, 
also,  various  State  Statutes  on  the  general  subject. 

Duties  and  liabilities  of  hanks  as  collection  agents. 
See  Allen  v.  Suydam,  20  Wend.,  321 ;  Allen  v.  Bank, 
22  Wend.,  215. 
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duty,  and  given  legal  and  effectual  notice  of 
non-payment  to  the  indorser  ?  That  they  have 
not,  is  most  clearly  proved.  Spencer  deposes 
that  he,  in  fact,  received  no  notice,  and  the 
evidence  is  not  sufficient  to  show  that  notice 
was  left  at  his  office.  The  giving  of  notice 
being  a  condition  precedent,  to  fix  an  indorser 
or  surety,  the  proof  of  it  must  be  clear,  strict 
and  affirmative.  It  is  plain  that  neither  Wilson 
nor  Jamieson,  the  persons  in  the  office  of  Mr. 
Spencer,  believe  that  notice  was  left  there, 
even  supposing  that  a  proper  place  at  which 
376*]  to  *leave  a  notice.  An  indorser  of  a 
note  is  entitled  to  strict  notice.  (French  v. 
Bank  of  Columbia,  4  Cr.,  141.)  If  any  notice 
was  left  at  the  office  of  the  indorser,  it  does 
not  appear  what  it  was.  Besides,  the  judg- 
ment in  the  suit  brought  by  the  plaintiffs 
against  the  indorser  is  conclusive  that  he  did 
not  receive  due  notice. 

Messrs.  N.    Williams  and  Storrs,  contra,  in- 
sisted : 

1.  That  the  plaintiffs,  having  declared  for  a 
nonfeasance,  and  given  evidence  only  of  a 
misfeasance,  had  not  maintained  their  action. 
There  is  no  proof  of  a  consideration  to  support 
an  assumpsit.     If  any  action  lies,  it  is  an  action 
on  the  case.    Where  the  undertaking  is  volun- 
tary and  gratuitous,  assumpsit  does  not  lie  for 
the    non-performance.     (Thorne    v.    Deas,    4 
Johns.,  97,  99  ;  1  Chit.  PL,  487,  295  ;  5  T.  R., 
143.) 

2.  Even  on  the  ground  of  misfeasance,  the 
defendants  are  not  liable.     It  was  no  part  of 
the  duty  of  the  defendants  to  give  notice  to  the 
indorsers.     They  are  bound  merely  to  receive 
the  money,  if  paid,  or,  in  case  of  non-payment, 
to  return  the  note  to  the  plaintiffs,  or  to  deliver 
it  to  a  notary,  or  proper  officer:    There  was 
no  contract,  express  or  implied,  between  the 
plaintiffs  or  defendants.  The  note  was  received 
by  the  defendants  from  the  Ontario  Bank,  with 
the  indorsement  of  the  plaintiffs.     An  agent  or 
bailee,  without  reward,  is  bound  to  use  only 
ordinary  diligence.  (1  Johns.  Cas.,  174;  Cowp., 
479  :  6  T.  R.,  12  ;  14  Johns.,  232-234.) 

3.  But  the  evidence  in  the  case  shows  that 
the  defendants  did  exercise  due  diligence,  and 
that  everything  was  done  which  was  necessary 
to  charge  Mr.  Spencer,  the  indorser.     No  jury, 
on  the  evidence  here  given,  would  have  hesi- 
tated to  have  found  a  verdict  against  him.     If 
there  is  evidence,  pnma  facie,  to  charge  the 
indorser,  the  defendants  are  not  liable.     It  is 
not  stated  that  the  indorser  had  any  dwelling- 
house  at  C.  ;  but  merely  that  he  had  a  law 
office  there,  and  was,  in  fact,  in  Washington. 
It  is  incumbent  on  the  plaintiffs  to  show  that 
the  notice  at  the  office  was  insufficient,  because 
the  indorser  had  a  dwelling-house  in  C.      The 
defendants  had  no  notice  of  the  suit  brought 
by  the  plaintiffs  against  Mr.  Spencer,  and  are 
not  to  be  concluded  by  the  judgment  in  that 
377*]  *suit.    Had  the  defendants  been  called 
in  to  aid  the  plaintiffs  in  that  suit,  they  might 
have  furnished  sufficient  evidence  to  charge 
the  iudorser. 

4.  But    regular  notice  was    given    to    the 
plaintiffs.     No  rule  is  better,  settled,  that  it  is 
only  necessary  to  give  notice  to   the  holder 
from  whom  the  note  was  received,  and  it  is 
his  duty  to  give    notice  to    the  antecedent 
parties  to  whom  he  intends  to  resort.     (Chit. 
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on  Bills,  166,  167,  180,  181  ;  2  Johns.  Cas.,  1  ; 
3  Johns.  Cas.,  89  ;  6  East,  14.  n.  ;  2  Taunt., 
224.)  This  court  have  decided  that  a  notary 
is  not  bound  to  give  notice  to  all  the  indorsers. 
(Morgan  v.  Van  Ingen,  2  Johns.,  204.)  The 
notary,  then,  in  this  case,  having  done  all  that 
was  required  of  him  by  the  law  merchant,  on 
what  pretense  are  the  defendants  to  be  made 
liable,  assuming  even  that  he  was  their  agent? 
Nothing  more  could  have  been  required  of  the 
defendants  themselves,  than  to  give  notice  io 
the  holders  or  owners  of  the  note,  there  being 
no  particular  instructions  on  the  subject. 

5.  The  notary  is   an    independent,    sworn 
public  officer,  acting  under  the  authority  of 
the  State,  and  was  as  much  the  agent  of  the 
plaintiffs  as  of  the  defendants.    .Notaries  are 
recognized  by  the  Statute,  and  have  fees  estab- 
lished by  law.     (Sess.   38,  ch.  262.)    It  is  the 
notary,  then,  who  is  liable,  if  there  has  been 
any  neglect  of  duty.     If  the  defendants  had 
been  directed  to  have  the  note  put  in  suit,  and 
had  delivered  it  to  an  attorney  of  this  court, 
for  that  purpose,   they  could  not  be  made 
responsible  for  his  neglect.     A  postmaster  is 
not  liable  for  the  acts  of  his  assistants  (7  Cr., 
269  ;  Cowp.,  765  ;  1  Johns.,  396) ;  they  being 
sworn  officers. 

6.  The  record  of  the  judgment  in  the  suit  of 
the  plaintiffs  against  S. ,  the  indorser,  can  avail 
nothing,   for  non  constaf,  but  that  the  judg- 
ment was  given  for  some  other  reason  than  a 
want  of  notice;  and  if  it  was  offered  to  enhance 
the  verdict,  by  including  the  costs  of  that  suit, 
it  was  improper. 

WOODWORTH,  J.,  delivered  the  opinion  of 
the  court : 

Henry  B.  Gibson  testified  that  the  uniform 
custom  is  for  the  Bank  to  cause  notice  to  be 
given  to  all  the  indorsers  ;  *heconsid  [*378 
ered  this  as  the  established  custom  and  general 
understanding  ;  arid  that  the  Bank  appoint 
their  own  notary,  with  whom  the  customers 
have  nothing  to  do. 

The  plaintiffs  offered  to  produce  other  wit- 
nesses, conversant  in  banking  business,  to  the 
same  effect ;  but  it  was  deemed  unnecessary 
by  the  judge. 

Seymour,  Cashier  of  the  Utica  Branch,  testi- 
fied that  this  note,  not  being  paid,  was  handed 
to  Mower,  agent  of  Childs,  the  notary  usually 
employed  by  the  Bank,  to  protest,  and  give 
notice  of  non-payment ;  that  the  Bank  has 
nothing  to  do  with  the  notary  ;  he  considered 
the  duty  discharged  when  the  note  is  delivered 
to  him  for  protest  ;  that  it  was  no  part  of  its 
business  to  transmit  notice  of  non-payment. 
This  testimony  may  seem,  at  first  view,  to  be 
at  Variance  with  the  evidence  of  Gibson  ;  but 
when  attentively  considered,  it  is  not  opposed 
to  it.  Seymour  does  not  speak  of  the  estab- 
lished custom  and  general  understanding  be- 
tween banks  and  their  customers,  but  gives  his 
opinion  as  to  the  legal  liabilities  of  the  Utica 
Branch.  He  proves  nothing  in  relation  to  the 
general  usage  of  banks,  nor  the  nature  and 
extent  of 'the  understanding,  on  lodging  notes 
for  collection.  He  does  not  state  any  act  done, 
by  which  the  public  might  learn  that  the 
Utica  Branch  claimed  an  exemption  from  the 
operations  of  an  established  custom  and  general 
understanding,  if  any  such  exist.  Gibson's 
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testimony  is  not  matter  of  opinion,  as  to  the 
duties  of  banks  ;  he  stated,  as  a  fact,  that  the 
uniform  custom  is,  to  give  notice  to  all  the 
indorsers,  and  so  is  the  general  understanding: 
he  goes  on  to  give  his  opinion,  that  a  Bank 
which  should  neglect  it,  would  be  liable  ;  but 
of  this  part  I  take  no  notice. 

Without  examining  the  point,  how  far  the 
court  will  take  judicial  notice  of  the  general 
usage  and  custom  in  this  respect,  of  which  I 
have  never  heard  a  doubt  expressed,  before  the 
argument  of  this  cause,  I  think  the  evidence 
before  us  fully  proves  the  general  custom  and 
understanding  to  be  as  contended  for  by  the 
plaintiff's  counsel  ;  and  if  so,  the  plaintiffs, 
placing  a  reliance  on  this  known  and  general 
rule,  are  entitled  to  the  benefit  of  it,  as  against 
the  defendants,  until  it  be  shown  that  they  did 
not  acquiesce  in  the  usage,  and  gave  publicity 
to  their  dissent.  The  practice  adopted  at  the 
379*]  *Utica  Branch  also  proves  that  they 

five  notice  when  a  note  is  lodged  for  collection, 
eymour  admits  that  the  note  was  handed  to 
the  agent  of  the  person  usually  employed  to 
give  notice  ;  whether  he  is  correct  in  suppos- 
ing that  the  duty  of  the  Bank  was  discharged, 
after  this  was  done,  is  a  distinct  question,  and 
will  be  subsequently  examined.  My  conclu- 
sion, on  this  part  of  the  case  is,  that  from  the 
acts  of  the  parties,  and  the  established  usage 
of  banks,  the  defendants  must  be  considered 
as  undertaking,  in  default  of  payment  by  the 
makers,  to  give  notice  to  the  indorsers. 

The  next  question  is,  whether  a  sufficient 
consideration  is  alleged  to  support  the  action. 
There  is  a  welKsettled  distinction  between 
actions  for  nonfeasance.  and  for  misfeasance. 
"When  one  party  intrusts  the  performance  of  a 
business  to  another,  who,  without  considera- 
tion, undertakes,  but  wholly  omits  to  do  it,  no 
action  lies,  notwithstanding  the  plaintiff  may 
have  sustained  special  damages  ;  but  if  the 
party  enters  upon  the  execution  of  the  busi 
ness,  and  does  it  amiss,  through  the  want  of 
due  care,  by  which  damage  ensues  to  the  other 
party,  an  action  will  lie  for  the  misfeasance. 
In  the  case  of  Thorne  v.  Dens,  4  Johns.,  96, 
this  question  was  ably  discussed,  and  all  the 
authorities  examined ;  and  the  result  of  the 
investigation  sanctions  this  distinction.  In 
Elsee  v.  Gatwood,  5  T.  R.,  143,  the  law  is  laid 
down  in  the  same  manner.  If  the  plaintiffs 
had  declared  for  misfeasance,  the  question  of 
consideration  would  not  arise  ;  yet  the  action 
in  that  form  would  be  equally  well  calculated 
to  afford  redress.  I  think  this  proposition 
warranted,  inasmuch  as  the  defendants  did,  in 
fact,  enter  upon  the  execution  of  the  business, 
by  delivering  the  note  to  Mower,  for  the  pur- 
pose of  giving  notice.  But  there  is  no  count 
in  the  declaration  adapted  to  the  proof  respect- 
ing a  misfeasance.  The  third  count  is  the 
only  one  on  which  the  plaintiffs  can  rely  ;  and 
that  is  for  a  nonfeasance,  which  cannot  be 
supported,  unless  founded  on  a  valid  consid- 
eration. I  have  already  stated  my  views  of 
the  nature  and  extent  of  the  contract  in  this 
cause.  The  promise  of  the  defendants  is 
founded  on  the  delivery  of  the  note  by  the 
plaintiffs. 

380*]  *An  injury  to  one  party,  or  a  benefit 
to  another,  is  a  sufficient  consideration  for  a 
promise.  (Miller  v.  Drake,  1  Cai,,  45  ;  Foster 
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v.  Fuller,  6  Mass.,  58!)  It  will  be  conceded 
that  had  this  been  an  undertaking  by  ah  in- 
dividual, to  demand  payment  and  give  notice, 
it  would  be  a  nudumpactum,  unless  something 
more  appeared  than  is  disclosed  in  this  case  ; 
for  no  benefit  could  result  to  the  promisor  in 
performing  the  service,  and  paying  the  money 
over  immediately  after  he  received  it ;  but  the 
case  of  banking  institutions  is  widely  different; 
they  are  established  to  aid  the  commerce  of 
the  country,  by  giving  facilities  to  the  mon- 
eyed operations  of  the  community,  and  on  the 
strength  of  credit,  to  enlarge  the  amount  of 
actual  capital.  They  have  a  powerful  influ- 
ence in  enforcing  punctuality  in  payments, 
and  thereby  producing  a  state  of  confidence 
essential  to  commerce  and  useful  to  all  classes. 
The  operations  of  a  bank  principally  consist 
in  loaning  money  and  discounting  notes,  which 
are  direct  and  immediate  sources  of  profit. 
Incident  to  the  business  of  a  bank,  is  the 
receiving  of  notes  from  their  customers  for 
collection  ;  when  paid,  the  money  is  placed 
to  the  credit  of  the  depositor,  and  remains  in 
bank  until  called  for.  Where  business  of  this 
kind  is  done  extensively,  it  is  evident  that  more 
or  less  of  the  money  collected  may  be  calculated 
on  with  safety  to  remain  in  the  vaults  of  the 
Bank.  In  some  instances,  the  money  may  be 
immediately  withdrawn  ;  in  others,  it  will 
remain  a  considerable  time  ;  the  amount  being 
subject  to  be  increased  or  diminished,  from 
week  to  week,  and  varying  according  to  the 
sums  collected  and  withdrawn  by  the  deposit- 
ors, it  is  possible  that,  at  some  particular  time, 
a  bank  may  not  have  a  cent  of  the  money 
collected  ;  but  from  the  course  of  business, 
and  the  occasions  for  using  money,  being  so 
diversified  among  different  individuals,  and 
the  certainty  that  money  will  be  permitted  to 
remain  in  a  place  of  such  safety,  until  really 
wanted,  there  is  no  reasonable  doubt  that 
large  sums  frequently,  and  to  some  amount, 
at  all  times,  may  with  entire  prudence  be 
calculated  on.  The  amount  of  notes  dis- 
counted will  depend  not  only  on  the  actual 
capital  paid,  but  on  various  other  considera- 
tions not  necessary  to  be  considered.  As  one 
•important  item,  the  deposits  may  be  men- 
tioned. If  a  bank  has  been  in  successful 
operation  for  a  *number  of  years,  and  [*381 
the  deposits  have  never  been  less  than  a  cer- 
tain amount,  though  often  greatly  exceeding 
it ;  if  the  prospect  of  future  business  affords 
no  ground  to  expect  a  diminution,  then  the 
deposits  will  be  considered,  by  the  most  pru- 
dent Board  of  Directors,  as  authorizing  an 
increased  discount,  beyond  what' the  capital 
alone  would  justify.  Notes  being  discounted 
for  short  periods,  at  the  expiration  of  which 
payments  may  be  demanded,  the  Bank  is 
thereby  enabled  to  regulate  its  operations,  so 
as  not  to  incur  risk  in  the  event  of  sudden 
fluctuations,  whereby  the  deposits  may  be 
wholly  withdrawn  or  greatly  diminished.  No 
evidence  was  necessary  on  the  trial  to  show 
such  a  practice  ;  it  is  sufficient  that  it  is  inci- 
dent to  a  bank,  and  may  be  a  benefit,  which  I 
apprehend  will  not  be  questioned.  The  cus- 
tom of  receiving  notes  for  collection  is  not 
founded  on  mere  courtesy,  but  with  a  view  to 
the  interests  of  the  institution,  and  is  the 
source  from  whence  profit  may  and  does  arise. 
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It  is  no  answer  to  this  view  of  the  subject  to 
say,  that  banks  have  no  fees  or  pecuniary  ad- 
vantages from  the  notes  lodged  for  collection, 
by  which  is  meant,  I  presume,  specific  com- 
pensation. Seymour  states  this  in  his  testi- 
mony ;  and  although  undoubtedly  true,  it  does 
not  operate  against  the  argument  I  have  ad 
vanced  ;  neither  is  it  to  the  purpose,  that  in 
the  opinion  of  the  defendants'  Cashier,  notes 
received  from  the  Ontario  Bank  were  rather  a 
burden  than  an  advantage,  because  the  money, 
if  paid,  would  be  immediately  withdrawn.  In 
the  particular  instance  before  us,  such  opin- 
ion must  be  founded  on  what  had  been  the 
practice  previously.  But  as  to  the  future,  it  is 
merely  conjecture.  For  aught  that  appears, 
this  money  might  have  lain  for  months  before 
it  was  demanded.  Be  that,  however,  as  it  may, 
it  is  enough  for  the  plaintiffs  to  establish,  that 
the  deposit  of  money  in  a  bank,  as  a  general 
proposition,  is  beneficial.  This,  I  apprehend, 
has  been  done,  and  consequently  the  delivery 
of  the  plaintiffs'  note  for  collection,  when 
nothing  appears  that  either  party  knew  or 
expected  that  the  money  would  not  be  paid, 
must  be  considered  as  an  act  not  imposing  a 
burden,  but  as  conferring  a  benefit,  from 
which  profit,  however  small,  might  probably 
arise.  This  act,  then,  was  a  good  considera- 
tion for  the  defendants'  promise,  and  removes 
the  objection  taken  on  that  ground.  It  is  not 
382*]  *necessary  to  show  that  profits  would 
inevitably  accrue  to  the  Bank  ;  it  is  enough  that 
a  reasonable  expectation  exists  that  such  will 
be  the  result.  In  the  case  of  The  Union  Turn- 
pike Co.  v.  Jenkins,  1  Cai.,  389,  it  was  held  that 
the  expected  profits  to  accrue  from  the  stock, 
for  which  Jenkins  had  subscribed,  was  a  suffi- 
cient consideration  to  uphold  the  promise. 
The  judgment  of  reversal  turned  on  other 
grounds,  and  left  that  point  untouched,  as  was 
adjudged  by  this  court,  in  9  Johns.,  217. 

The  next  question  is,  has  legal  notice  been 
given  to  the  indorser  ?  The  law  has  so  well 
settled  what  shall  constitute  legal  notice,  as  to 
be  familiar  to  persons  usually  employed  to 
protest  bills  and  notes.  When  the  party  re- 
sided in  the  same  city  or  town  where  the 
demand  is  made,  notice  must  be  personal,  or 
left  at  the  dwelling-house.  (Ireland  v.  Kip, 
10  Johns.,  490.)  If  the  iudorser  resides  in  a 
different  place,  notice  must  be  forwarded  on 
the  day  of  demand,  or  the  day  after,  and  by 
the  next  mail,  directed  to  the  iudorser,  and 
advising  him  of  the  protest.  In  case  of  a 
temporary  removal  of  an  indorser  from  the 
place  where  payment  is  to  be  made,  notice  left 
at  his  last  place  of  residence  there,  will  be  suffi- 
cient, (Stewart  v.  Eden,  2  Cai.,  121.)  Demand 
and  notice,  in  every  case,  are  a  condition  pre- 
cedent to  the  holder's  right  to  recover.  (Berry  v. 
Robinson,  9  Johns.,  121.)  And  in  every  case, 
the  indorser  is  entitled  to  strict  notice.  (French 
v.  The  Bank  of  Columbia,  4  Cr..  164.) 

If  the  defendants  have  complied  with  these 
requisitions,  then,  without  reference  to  the 
termination  of  the  suit  against  the  indorser, 
they  are  exonerated,  for  they  were  not  parties 
to  that  suit,  nor  are  they  concluded  by  it. 

Mower  testifies-that  on  the  day  the  note  fell 
due  he  delivered  notice  at  the  postoffice,  or 
at  the  law  office  of  Spencer,  the  indorser,  but 
could  not  tell  which  ;  that  in  the  afternoon  of 
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the  day  the  note  was  protested,  and  previous 
thereto,  he  inquired  of  Wilson,  Spencer's  part- 
ner, if  certain  funds  were  applicable  to  the 
payment  of  the  note,  who  answered  he  had  no 
instructions.  The  witness  further  testified 
that  he  had  no  recollection  of  ever  leaving  at 
the  postoffioe  a  notice  of  protest,  addressed  to 
an  inhabitant  of  the  *village,  and  be-  [*383 
lieved  the  notice  was  left  at  Spencer's  office, 
but  cannot  say,  positively,  that  it  was  not  at 
the  postoffice.  From  this  evidence,  the  pre- 
sumption is  rather  stronger,  that  notice  was 
left  at  the  indorser's  office,  than  at  .the  post- 
office  ;  still,  however,  the  fact  is  doubtful. 
The  notice  at  one  place  would  be  sufficient ;  at 
the  other,  a  nullity.  -The  question  is  not  what 
inference  the  jury  might  draw,  but  what  tes- 
timony does  the  law  require  in  this  case.  We 
have  seen  that  this  is  a  condition  precedent, 
and  that  strict  proof  is  required.  The  law  has 
allowed  the  indorser  this  protection  :  nothing 
short  of  clear  proof  of  notice  shall  subject  him 
to  liability. 

The  reason  and  justice  of  requiring  clear 
proof  against  a- surety  will  not  be  doubted.  It 
is  iniposing  no  hardship  on  a  party  to  require 
the  proof  supposed  to  be  in  his  power  ;  it  is  in 
coincidence  with  the  general  principles  of  law 
in  respect  to  sureties.  A  relaxation  of  this 
rule  would  make  the  liability  of  sureties  de- 
pend on  the  various  and  different  opinions, 
which  different  juries  would  form  on  the  same 
state  of  facts :  a  doctrine  so  mischievous  ought 
not  to  be  tolerated.  If  the  witness  had  under- 
stood his  duty,  he  would  have  known  that 
notice  at  the  postoffice  was  unavailing  ;  and 
as  there  catfnot  be  a  doubt  that  he  intended 
to  serve  the  notice  legally,  there  would  seem 
to  be  no  difficulty  in  speaking  positively  that 
it  had  not  been  left  at  the  postoffice,  if  that 
was  the  fact.  On  reviewing  this  evidence, 
there  can  be  no  surprise  that  the  plaintiffs 
failed  to  recover  against  the  indorser.  I  think 
it  equally  clear,  that  in  this  respect  the  de- 
fendants have  failed  in  making  out  their  de- 
fense. 

I  have  already  stated,  in  general  terms,  that 
the  defendants  were  bound  to  give  notice  to 
the  indorser,  and  as  effectual  or  suff  cient 
notice  has  not  been  given,  it  becomes  neces- 
sary to  examine  more  particularly,  whether 
the  defendants  have,  in  legal  contemplation, 
shown  a  compliance  with  the  duty  which  had 
thus  devolved  on  them.  The  holder  of  a  note, 
who  requires  the  service  of  notice  upon  the 
indorser,  if  he  wishes  to  possess  evidence  of 
the  fact,  must,  of  necessity,  substitute  another 
person  to  perform  the  service.  In  the  case  of 
a  corporate  body,  it  can  be  performed  in  no 
other  way  than  by  substitution.  Does  the 
engagement  *of  a  bank  to  give  notice,  [*384 
guarantee  absolutely,  that  legal  service  shall  be 
made  ?  Or  is  the  understanding  satisfied,  if 
the  Bank  selects  an  agent  to  do  the  business, 
of  known  fidelity,  and,  in  every  respect,  com- 
petent to  discharge  the  duty  ?  In  order  to 
decide  the  extent  of  the  defendant's  undertak- 
ing, the  nature  of  the  business  to  be  performed, 
and  the  manner  it  is  generally  executed,  must 
be  considered.  The  plaintiffs  must  be  pre- 
sumed to  know  the  course  of  practice  to  charge 
an  indorser.  Banks  employ  some  suitable 
person  to  make  protest  of  notes,  and  to  give 
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notice.  The  plaiatiffs  would  have  done  the 
same  had  they  retained  the  note.  It  would, 
therefore,  be  manifestly  against  the  under- 
standing of  the  parties,  as  well  as  unjust,  to 
construe  the  contract  otherwise  than  accord- 
ing to  the  known  and  uniform  course  of  pro- 
ceeding in  such  cases  ;  that  would  be  extend- 
ing the  liability,  in  case  of  default,  arising 
from  whatever  cause,  instead  of  placing  it  on 
the  ground  of  negligence,  upon  which  it  ought 
to  rest.  The  defendants,  then,  had  not,  as 
Seymour  supposes,  discharged  the  duty,  merely 
by  handing  the  note  to  a  person  for  protest  ; 
but  they  must  meet  the  inquiry  as  to  the  com- 
petency and  fidelity  of  the  agent  selected  ;  and 
if,  in  this  respect;  there  is  no  cause  for  com- 
plaint, they  have  done  all  that  was  required  ; 
their  defense  is  complete.  The  controversy 
being  then  narrowed  to  this  single  point,  the 
question  is,  have  they  shown,  affirmatively, 
what  I  conceive  they  were  required  to  do, 
that  Mower  was,  in  every  respect,  qualified  to 
perform  the  duty  according  to  the  principles 
I  have  laid  down  ?  If  the  note  had  been  de- 
livered to  a  notary,  it  would  present  a  differ- 
ent case.  Notaries  are  officers  appointed  by 
the  State  ;  confidence  is  placed  in  them  by  the 
government.  This  may  be  evidence  sufficient 
to  justify  an  agent  in  committing  to  them 
business  relating  to  their  offices,  although,  in 
point  of  fact,  it  might  subsequently  appear, 
they  did  not  possess  the  necessary  qualifica- 
tions. But  there  was  no  notary  in  the  village 
of  C. ,  and  as  no  protest  of  a  promissory  note, 
or  inland  bill  of  exchange,  is  necessary,  nor  is 
it  evidence  of  the  facts  stated  in  it,  the  note 
might,  equally  well,  be  placed  in  other  hands. 
(6Wh.,  140,  572.)  All  the  evidence  given  by 
the  defendants  is,  that  Mower  was  a  clerk  in 
385*]  the  Bank,  and  agent  of  Childs,  *the 
notary  usually  employed  by  the  Bank  to  pro- 
test, and  give  notice  of  non-payment.  He  re- 
ceived notes  from  the  Bank,  and  delivered 
them  to  Childs.  If  the  latter  sent  him  to  serve 
notices,  they  were  undoubtedly  accompanied 
with  instructions,  so  that  the  general  com- 
petency of  Mower,  when  no  instructions  were 
given,  is  left  undecided.  There  is  no  proof  to 
show  that  a  proper  agent  was  selected  ;  in  ad- 
dition to  this,  I  think  there  is  affirmative  evi- 
dence of  Mower's  want  of  skill,  and  necessary 
knowledge,  derived  from  the  manner  he  per- 
formed the  service.  If  the  steps  necessary  to 
charge  an  indorser  had  been  familar  to  him, 
his  mind  would  not  have  been  in  doubt, 
whether  he  left  the  notice  at  the  postoffice,  or 
at  the  indorser's  office.  He  would  know  that 
in  the  former  case  the  notice  was  a  nullity. 
We  cannot  suppose  he  would  do  a  nugatory 
act  knowingly  ;  if  he  was  doubtful  whether 
such  notice  was  not  effectual,  the  course  he 
pursued  will  cease  to  excite  surprise.  Owing 
to  this  cause,  I  apprehend,  he  did  not  testify  in 
so  decided  and  unequivocal  manner,  as  would 
render  the  indorser  liable.  Mower  also  tes- 
tified that  in  the  afternoon  of  the  day  on  which 
the  protest  was  made,  and  after  it  was  actually 
made,  as  Jamieson  states,  he  called  on  Wilson, 
at  the  indorser's  office.  Mower  then  had  a 
notice  of  protest,  and  Jamieson  saw  it ;  yet, 
instead  of  serving  it,  he  contented  himself 
with  inquiring  whether  certain  funds  were 
applicable  to  the  note,  and  being  answered  by 
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Wilson,  that  he  had  no  instructions,  he  leaves 
the  question  of  actual  service  in  uncertainty. 
I  cannot  persuade  myself,  from  an  attentive 
consideration  of  these  facts,  that  the  agent  em- 
ployed by  the  Bank  was  well  qualified  to  exe- 
cute the  business  committed  to  his  care.  I  do 
not  hold  him  responsible  for  want  of  memory; 
but  judging  from  his  acts,  he  seems  not  to 
have  possessed  accurate  knowledge  of  the 
business  he  had  undertaken. 

In  either  point  of  view,  this  presents  a  case 
of  negligence,  for  which  the  defendants  are 
responsible  ;  and  on  this  ground  the  plaintiffs 
are  entitled  to  judgment. 

Judgment  for  the  plaintiffs. 

Affirmed— 3  Cow.,  662. 

Notice  of  dishonor,  when,  where,  hmv  and  by  whom 
served.  Cited  in— 5  Cow.,  308;  2  Hill,  590;  3  Denio, 
26;  13  N.  Y.,  551 ;  39  N.  Y..  193:  6  Trans.  App.,  165; 
23  Hun,  631 :  7  Barb.,  149 ;  17  Kan.,  630. 

Collecting  bank,  liable  for  neglect  to  give  notice  of 
dishonor. 

Cited  in— 9  Wend.,  48;  15  Wend.,  487 ;  22  Wend., 
228 ;  7  N.  Y.,  461 ;  15  N.  Y..  168 ;  69  N.  Y.,  387 ;  5  Hun, 
416:  8  Barb.,  399:  41  Barb.,  346  ;  27  How.  Pr.,  60:  17 
Abb.  Pr.,367;  7  Bos.,  478:  9  Bos.,  463:  6  Rob.,  350;  4 
How.  (U.  S.),  149, 325:  6  How.  (U.  S.).  258  ;  4  McLean, 
131:  9  Bank  Reg--,  187,188;  5  Biss.,518,  520;  35  N.  J. 
L.,  593 ;  38  Mo.,  64 ;  111  Mass.,  377. 
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Agreement  to  Pay  Portion  of  Costs  of  Suit,  in 
Consideration  of  Conveyance  of  Part  of  Land 
that  Might  be  Recovered — Compromise  by  At- 
torney, under  Power  of  Attorney  from  one 
Party — Action  against  Attorney  by  other 
Party,  for  Money  had  and  Received — Agree- 
ment held  Champertous —  What  Constitutes 
Champerty. 

H.  T.,  who  claimed  land  as  heir  at  law  of  his 
father,  and  who  was  about  to  commence  suits  to 
recover  the  possession  of  it,  entered  into  an  agree- 
ment with  the  plaintiff,  who  had  married  his  sister, 
by  which  he  covenanted  in  consideration  of  the 
premises,  &c.,  to  convey  to  the  plaintiff  the  one 
fourth  part  of  the  property  which  should  be  recov- 
ered ;  and  the  plaintiff,  in  consideration  of  such 
covenant,  &c.,  promised  H.  T.  to  pay,  bear  and  sus- 
tain the  one  half  of  all  the  expenses  which  might 
occur  in  the  prosecution  of  the  intended  suits,  <KC. 
The  def  Aidant,  who  drew  the  agreement,  and  sub- 
scribed it  as  a  witness,  as  attorney  of  H.  T.  and  the 
plaintiff ,  brought  actions  of  ejectment  against  the 
persons  in  possession  of  the  land ;  and  afterwards, 
by  virtue  of  a  power  of  attorney  from  H.  T.,  for 
that  purpose,  but  without  the  knowledge  of  the 
plaintiff,  compromised  with  the  tenants,  and  re- 
ceived from  them  a  large  sum  of  money. 

In  an  action  of  assumpsit  for  money  had  and  re- 
ceived to  the  use  of  the  plaintiff,  brought  by  him  to 
recover  the  one  fourth  part  of  the  money  so  re- 
ceived by  the  defendant.  Held  that  the  agreement 
between  the  plaintiff  and  H.  T.  was  illegal  and  void, 
under  the  1st  section  of  the  Act  to  Prevent  and 
Punish  Champerty  and  Maintenance  (sess.  24,  ch. 
87 ;  1  N.  R.  L.,  172),  and  that  the  plaintiff  could  not, 
therefore,  recover  against  the  defendant. 

To  make  such  a  contract  illegal  and  void,  for 
champerty,  it  is  not  necessary  that  the  land  should 
be  held  adversely. 

Citations— 1  N.  R.  L.,  172.  sess.  24,  ch.  87,  sec.  1 ; 
Stat.  West.  1,  ch.  25  and  2,  ch.  49:  Stat.  28,  Edw.  I.; 
8  Johns.,  4TO,  484,  227;  Hawk.,  ch.  84,  sees.  18,  19;  Co.  2 
Inst.,  563,  564 ;  Fitzherb.,  N.  B.,  563 ;  2  Johns.  Cas.,  58; 
5  Johns.,  327  ;  4  Bl.  Com.,  134, 135 ;  2  Chit.  Crim.  Law., 
115;  Hawk.,  131,  ch.  84;  1  Leon.,  167  ;  6  Bac,  tit.  Stat. 


NOTE.  —  Champerty  —  Offense  of.    Compare  Van 
Dyck  v.  Van  Beuren,  1  Johns.,  345,  note. 
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I.,  384 ;  4  T.  R.,  340;  2  Roll.  Abr.,  115, 117  ;  Bro.  tit. 
Maintenance,  7, 14, 17, 18 ;  1  Bac.  Abr.,  576 ;  15  Vin. 
Abr.,  162, 168.  H.  O.,  3.  99 ;  1  Haw.,  ch.  83,  sees.  13, 14, 
20 ;  9  Johns..  168;  3  Johns.  Cas.,  125 ;  2  Cai.,  247. 

THIS  was  an  action  of  assumpsit.  The  dec- 
laration contained  the  common  counts, 
for  money  had  and  received  to  the  plaintiff's 
use,  money  lent,  &c.,  and  an  ihsimul  compu- 
tassent.  Plea,  non  axsumpsit.  The  cause  was 
tried  at  the  N.  Y.  sittings,  in  June,  1821,  before 
Mr.  Ch.  J.  Spencer.  At  the  trial,  the  plaintiff 
gave  in  evidence  an  agreement  between  him 
and  Henry  R.  Teller,  to  which  the  defendant 
was  a  witness,  and  was  drawn  by  him,  or  under 
his  direction,  dated  Apr.  10,  1807.  This  agree- 
ment recited  that  whereas  H.  R.  Teller  is  the 
heir  at  law  of  his  father,  Isaac  Teller,  deceased, 
and,  as  such,  laid  claim  to  certain  property 
situate  in  the  City  of  N.  Y.,  fronting  on  Broad- 
way, formerly  known  by  the  name  of  the 
"  negro  burying  ground,"  and  possessed  by 
J.  Teller  in  his  lifetime  ;  and  whereas  it  was 
the  intention  of  the  said  H.  R.  T.,  to  institute 
a  suit,  or  suits,  for  the  recovery  of  the  whole, 
or  part  of  the  said  property  ;  and  whereas  P. 
T.,  the  plaintiff,  intermarried  with  the  sister 
of  the  said  H.  R.  Teller,  and,  in  consequence 
of  that  connection,  became  justly,  though  not 
legally,  entitled  to  a  portion  of  the  said  prop- 
erty ;  the  agreement,  therefore,  witnessed  that 
H.  R.  T.,  in  consideration  of  the  premises  and 
covenants  thereinafter  contained,  for  himself, 
his  heirs,  &c.,  covenanted,  promised  and 
agreed,  with  P.  T.,  the  plaintiff,  his  heirs, 
&c. ,  that,  on  the  recovery  of  the  whole,  or  any 
part  of  the  said  property,  he  would  execute  to 
the  plaintiff  a  good  and  lawful  conveyance.for 
one  fourth  part  of  the  property  recovered ; 
387*]  and  the  plaintiff,  *in  consideration  of 
the  said  promise,  covenanted  and  agreed  with 
H.  R.  Teller,  that  he,  the  plaintiff,  would  pay, 
bear  and  sustain  the  one  half  of  all  the  ex- 
penses that  might  occur  in  the  prosecution  of 
the  suit  or  suits,  to  be  instituted  by  H.  R.  T., 
for  the  recovery  of  the  property,  if  such  suit 
or  suits  should  prove  unfortunate  ;  but  in  case 
the  suit  or  suits  should  prove  successful,  then 
to  pay,  bear  and  sustain  one  fourth  of  all  the 
expenses  ;  and  it  was  agreed  that  the  expenses 
should  be  mutually  advanced  and  borne- by 
and  between  the  parties,  in  the  proportions 
above  mentioned. 

The  plaintiff  proved  that  the  defendant,  as 
the  attorney  of  the  plaintiff,  and  Henry  R. 
Teller,  in  June,  1809,  commenced  a  number 
of  ejectment  suits  against  persons  occupying 
different  parts  of  the  property  mentioned  in 
the  agreement ;  and  that  the  defendant,  after- 
wards, without  the  knowledge  of  the  plaintiff, 
by  virtue  of  a  power  of  attorney  from  H.  R. 
Teller,  compromised  the  suits  with  the  respect- 
ive tenants;  and,  on  such  compromise,  re- 
ceived $54,000,  besides  the  costs  of  suit.  The 
power  of  attorney,  which  was  set  forth  in  the 
bill  of  exceptions  taken  at  the  trial,  was  dated 
Nov.  22,  1813,  and  fully  authorized  the  defend- 
ant to  make  compromises,  and  to  sell  and  con 
vey  all  such  parts  of  the  land  claimed,  and 
upon  such  terms  as  the  defendant  might  think 
fit  and  proper.  The  plaintiff  claimed  one 
fourth  part  of  the  money  thus  received  by  the 
defendant,  as  so  much  money  had  and  re- 
ceived to  the  use  of  the  plaintiff,  under  and  by 
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virtue  of  the  agreement  between  him  and  H. 
R.  T.,  and  the  retainer  of  the  defendant,  as 
their  attorney,  under  it.  The  plaintiff  having 
rested  his  cause,  the  defendant's  counsel 
moved  for  a  nonsuit,  on  the  ground  that  the 
agreement  between  the  plaintiff  and  H.  R.  T. 
was  unlawful,  as  being  against  the  Statute  to 
Prevent  and  Punish  Champerty  and  Mainte- 
nance, and  therefore  void.  The  Chief  Justice 
was  of  opinion  that  the  agreement  was  unlaw- 
ful and  void,  and  could  not,  therefore,  be  the 
foundation  of  an  action ;  and  accordingly, 
directed  the  plaintiff  to  be  called  and  non- 
suited. The  plaintiff's  counsel  tendered  a  bill 
of  exceptions  to  the  opinion  of  the  Chief  Jus- 
tice. 

Mr.  S.  Jones,  for  the  plaintiff,  contended  : 

1.  That  the  agreement  *between'the  [*388 
plaintiff  and  H.  R.   Teller  was  not  unlawful, 
nor  against  the  Statute  to  Prevent  and  Punish 
Champerty  and  Maintenance.     Maintenance  is 
an  officious  intermeddling  in  a  suit  that  no  way 
belongs  to  one,  by  maintaining  or  assisting 
either  party  with  money  or  otherwise,  to  prose- 
cute or  defend  it.     (4  Bl.  Com.,  134,  135.)    It 
is  an  interference  by  one  who  is  a  perfect 
stranger,  having  no  interest  whatever  in  the 
subject  of  controversy,  to  the  disturbance  of 
the  community,  by  stirring  up  suits.     Cham- 
perty is  merely  a  species  of  maintenance,   for 
the  consideration  of  having  some  part  of  the 
thing  in  dispute,  or  some  profit  out  of  it.     The 
strictness  and  severity  of  the  law,  as  found  in 
the  ancient  cases,  has,  in  later  times,  for  very 
obvious  reasons,  been  much  relaxed  ;  so  that, 
if  the  person  accused  of  this  offense  can  show 
that  he  has  -any  affinity  or  relationship  to  a 
party,  he  may  lawfully  advise  and  aid  him  in 
his  suit,  by  money,  or  otherwise.     So,   if  he 
has  any  interest  whatever,  legal  or  equitable, 
in  the  land  in  controversy,  however  contingent 
or  remote  it  may  be,   he  may   maintain  the 
party  in  the  suit.     (2  Hawk.  P.  C.,  B,   1,  ch. 
83,  sees.  1-13,    17,    18,   21.    22 ;    Wicfcham  v. 
Conklin,  8  Johns.,  220,   227;  3  Burns'  Just, 
117.)    Then,  had  not  the  plaintiff,  in  right  of 
his  wife,  the  sister  of  H.  R.  Teller,  a  possible 
or  contingent  interest  in  this  land  ?  She  might 
become  heir  to  her  brother,  in  case  he  died 
without  issue. 

2.  This  is  not  champerty,  unless  the  party  is 
in  adverse  possession.     (8  Johns.,   227,    228.) 
The  agreement  recites  that  the  ancestor  of  H. 
R.  T.  had  a  title  to  the  land,  and  that  H.  R.  T. 
was  the  owner.     He,  or  the  defendant,  as  his 
attorney,  cannot  be  allowed  any  intendment  as 
to  an  adverse  title.     (9  Johns.,  102,  163,  174; 
1  Johns.,  156;  8  Johns.,  220;  3  Johns.   Cas., 
124  ;  16  Johns.,  293.)    There  is  no  evidence  of 
an  adverse  possession  ;  and  if  there  was  none, 
it  was  a  valid  agreement  to  pass  one  third  of 
the  property  to  the  plaintiff,  or  his  wife,  in 
consideration  of  blood. 

3.  But  even  if  this  agreement  was  unlawful, 
neither  H.  R.  Teller  nor  the  defendant  could 
take  advantage  of  it.     Teller  has  received  the 
full  benefit  of  the  agreement.     It  is  good  as 
between  parties  to  it ;  and  is  void  only  as 
against    strangers,    or  third  persons  having 
right.     But  the  tenants  have  *com-  [*389 
promised,  without  taking  any  advantage  of 
this  objection  to  the  agreement.     (Co.   Litt., 
369  a;  Cro.  Eliz.,  445  ;  Hawk.  P.  C.,  B,  1,  ch. 
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86,  sec.  3;  9  Johns.,  55;  2  Roll.  Abr.,  115; 
Bro.  Abr.,  Feoff.,  pi.  19.)  On  what  principle 
can  Teller,  or  the  defendant,  be  allowed  to  set 
up  this  defense  ?  The  ground  of  the  plaint- 
iff's action  is,  that  the  defendant  has  received 
money  as  his  attorney ;  and  the  agreement 
was  introduced  collaterally,  to  show  the 
amount  to  which  the  plaintiff  was  entitled. 

Messrs.  E.  Williams  and  W.  W.  Van  Ness, 
contra : 

1.  The  plaintiff  cannot  recover  in  this  form 
of  action.     The  owners  of  aliquot  shares  of 
the  money  cannot  maintain  separate  suits  for 
their  respective  proportions.     The  action  is 
against  the  defendant  as  attorney,  retained  by 
Teller  and  the  plaintiff  jointly.     There  is  but 
one    assumpsit,   and  only  one  suit    can   lie. 
Teller,  therefore,  ought  to  have  been  joined 
with  the  plaintiff  in  the  action.  This  objection 
might  have  been  made  at  the  trial,   for  the 
defendant  is  not  obliged  to  plead  the  misjoin- 
der  of  plaintiffs  in  assumpsit.     And   though 
the  objection  was  not,  in  fact,   made  at  the 
trial,  it  may  be  raised  here,  for  it  is  not  a  mat- 
ter which,  had  it  been  stated,  could  have  been 
supplied  by  the  plaintiff  at  the  trial.  (Beekman 
v.  Frost,  18  Johns.,  544.) 

2.  Assumpsit  for  money  had  and  received 
does  not  lie  ;  for  by  the  agreement  between 
Teller  and  the  plaintiff,  the  latter  was  to  have 
one  fourth  of  the  land,  if  recovered.    Nothing 
is  said  by  which  it  would  appear  that  he  was 
entitled  to  demand  any  money.     The  plaintiff, 
therefore,    should    have    brought    an    action 
against  Teller  for  a  breach  of  the  contract. 

3.  The  agreement  was  void,  as  against  the 
Statute    to  Prevent  Champerty  and  Mainte- 
nance. Our  Statute  provides  for  the  prevention 
of  the  various  offenses  of  this  nature  to  be 
found  in  the  English   Statutes.      Champerty 
and    maintenance   are  distinct    offenses.      A 
conveyance  of  a  right  of  entry  may  be  good, 
as  between  the  parties,  though  void  as  to  third 
persons ;  but  it  is  different  as  to  champerty  ; 
and  the  case  of  Wickham  v.  Conklin,  8  Johns., 
227,  proceeds  on  the  distinction.     The  1st  sec- 
39O*]  tion  of  the  Statute  provides  *against 
champerty,  and  the  8th  and  9th  sections  against 
buying  pretended  titles,  and  maintenance.     A 
father  may  support  his  son  in  a  suit  to  recov- 
er his  right ;  but  he  cannot  buy  of  his  son  a 
portion  of  the  subject  matter  of  dispute,  with- 
out violating  the  1st  section  of  the  Statute.  No 
case  can  be  found  to  show  that  such  an  agree- 
ment is  lawful  and  valid  between  the  parties. 
It  is  not  necessary  to  prove  an  adverse  posses- 
sion in  such  a  case :  but  if  it  were  necessary, 
we  contend  that  the  agreement  expressly  ad- 
mits the  fact  of  an  adverse  possession.     The 
contract  is,  by   the  .Statute,  illegal,    corrupt 
and  void.     The  consideration  of  relationship, 
or  affinity,  cannot  avail.     No  consanguinity 
can  justify  the  buying  of  a  part  of  the  subject 
matter  of  a  suit.     The  plaintiff,  in  right  of 
his  wife,  had  no  interest  whatever  in  the  land, 
antecedent  to,  or  independent  of  the  agree- 
ment.    Any  supposed  natural  right  in   Mrs. 
Thalimer  cannot  be  recognized  in  a  court  of 
law  or  equity,  contrary  to  the  law  of  descents, 
established  by  the  Legislature. 

But  it  is  said  that  the  defendant  cannot  set 
up  this  objection  to  the  agreement  as  a  de- 
fense. He  is  not  called  upon  for  a  defense, 
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until  the  plaintiff  brings  a  proper  suit.  Though 
under  the  8th  and  9th  sections  of  the  Statute, 
the  defendant  might  not  be  entitled  to  make 
the  objection,  yet  he  may,  under  the  1st  sec- 
tion, which  makes  the  agreement,  as  between 
the  parties,  void.  The  defendant  stands  in 
the  place  of  H.  R.  Teller,  in  regard  to  this 
suit.  Admitting  the  agreement  to  be  valid, 
the  casus  foederis  between  the  parties  to  it  has- 
not  occurred.  The  defendant  received  the 
money  under  the  power  of  attorney  from  Tel- 
ler alone,  and  to  him  only  is  he  accountable 
for  it. 

Mr.  D.  B.  Ogden,  ig  reply,  said  that  the 
objection  as  to  the  form  of  the  action,  was  not 
made  at  the  trial,  and  could  not,  therefore,  be 
raised  here.  Had«it  been  made  at  the  trial,  the 
plaintiff  might  have  shown  a  settlement  among 
the  parties,  by  which  the  defendant  was  to 
retain  one  fourth  of  the  money  in  his  hands 
for  the  use  of  the  plaintiff.  True  this  is  an 
action  for  money.  A  compromise  was  made 
with  the  tenants  under  a  power  from  H.  R. 
Teller,  who  was  the  only  person  who  could 
give  such  a  power  but  it  was,  nevertheless,  as 
*to  one  fourth,  money  received  to  the  [*391 
use  of  the  plaintiff. 

Suppose  all  the  children  of  Isaac  Teller,  the 
ancestor,  should  agree  together,  notwithstand- 
ing a  devise  of  the  whole  estate  to  one  of  them, 
to  divide  it  equally  between  them,  and  that  a 
suit  should  be  brought  to  recover  any  part  of 
it,  in  the  possession  of  another,  the  expenses 
of  which  suit  should  be  borne  by  them  all 
ratably,  would  such  an  agreement  be  unlaw- 
ful and  void  under  the  Statute  ?  Whatever 
may  have  been  the  ancient  law  on  the  subject; 
yet,  "  that  such  a  doctrine,"  says  Mr.  Justice 
Buller  (4  T.  R.,  340),  speaking  of  some  of  the 
early  decisions,  as  to  maintenance,  "repug- 
nant to  every  honest  feeling  of  the  human 
heart,  should  be  soon  laid  aside,  was  to  be 
expected.  Accordingly,  a  variety  of  excep- 
tions were  soon  made/'  And  ,we  may  add, 
that  if  such  an  agreement  between  a  brother 
and  sister,  or  blood  relations,  as  to  the  estate 
of  their  common  ancestor,  should  be  declared 
to  be  an  offense  under  this  Statute,  it  would 
be  a  disgrace  to  our  law.  Consanguinity  or 
blood  is  a  good  consideration.  If  a  feoffment 
would  not  be  void,  as  between  the  parties, 
can  a  mere  agreement  for  a  conveyance  be 
void  ? 

SPENCER,  Ch.  J.  It  has  been  insisted,  on 
the  argument,  that  the  agreement  is  not  unlaw- 
ful:  1.  Because  it  does  not  appear  that  the 
lands,  for  which  suits  were  to  be  instituted, 
were  held  adversely.  2.  Because,  although 
H.  R.  Teller  was  the  heir  at  law  of  his  father > 
and  the  legal  owner,  the  agreement  carried 
into  effect  an  equitable  right,  on  the  part  of 
his  sister,  to  have  a  proportion  of  the  property 
and  that  it  was  competent  for  the  heir  at  law 
to  waive  his  legal  right,  so  far  as  to  admit  her 
to  participate  in  the  division  of  the  estate.  3. 
Because,  the  defendant,  having  drawn  the 
agreement,  and  acted  under  it,  is  concluded 
from  making  the  objection  that  it  was  illegal. 

Other  objections  have  been  made  to  the 
plaintiff's  right  to  maintain  this  action,  besides 
the  one  on  which  the  nonsuit  was  granted  :  1. 
That  the  action,  being  founded  on  a  join 
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retainer,  by  Teller  and  the  plaintiff,  the  suit 
ought  to  have  been  brought  by  them  jointly. 
392*]  2.  *That  the  plaintiff,  under  the  agree- 
ment, was  entitled  to  a  conveyance  of  a  por- 
tion of  the  land  recovered,  and  is  not  entitled 
to  any  portion  of  the  money  received  on  the 
sale  of  the  lands  ;  and,  3.  That  the  plaintiff 
ought  to  have  proved  notice  to  the  defendant, 
to  retain  the  proportion  of  the  money  he 
claims.  As  these  objections  were  not  made 
at  the  trial,  and  as  it  is  possible,  had  they 
been  made  then,  that  they  might  have  been 
answered  and  refuted,  by  evidence  in  the 
power  of  the  plaintiff-  I  shall  dismiss  them 
from  any  further  consideration,  on  the  present 
motion. 

Champerty  and  maintenance  are  distinct 
offenses.  Champerty  is  one  species  of  main- 
tenance ;  but  the  Statute  and  elementary  writ- 
ers, regard  it  as  a  different  offense,  although 
subject  to  some  of  the  same  rules.  The  1st 
section  of  the  Statute  (IN.  R.  L.,  172,  sess. 
24,  ch.  87)  enacts,  "  that  no  officer  or  other 
person,  shall  take  upon  him  any  business,  that 
is  or  may  be  in  suit  in  any  court,  for  to  have 
part  of  the  thing  in  plea  or  demand  ;  and  no 
person,  upon  any  such  agreement,  shall  give 
up  his  right  to  another  ;  and  every  such  con- 
veyance or  agreement  shall  be  void  ;  and  every 
person  who  shall  maintain  any  plea  or  suit,  in 
any  court,  fur  lands,  tenements  or  other  things, 
for  to  have  part  or  profit  thereof,  shall  be  pun- 
ished by  fine  and  imprisonment ;  but  this  Act 
shall  not  prohibit  any  person  to  have  counsel 
of  persons  duly  licensed  for  that  purpose,  or 
to  take  counsel  of  his  parents  and  next 
friends."  The  8th  section  of  the  Statute  pro- 
hibits the  buying  or  selling  any  pretended 
right  or  title  to  lands,  unless  the  person  sell- 
ing, or  his  ancestors,  or  those  by  whom  he 
claims  the  same,  have  been  in  possession  of  the 
same,  or  of  the  reversion  or  remainder,  or 
taken  the  rents  and  profits-  for-  one  year  next 
before  the  sale,  upon  the  pain  of  forfeiting  the 
value  of  the  lands,  and  subjecting  the  buyer, 
knowing  the  same,  to  the  same  forfeiture. 
The  9th  section  prohibits  any  person  from  un- 
lawfully maintaining  another,  in  any  matter 
or  cause,  in  suitor  variance,  concerning  lands, 
or  goode,  or  debts,  &c.,  upon  the  pain  of  for- 
feiting $250.  These  are  all  the  provisions  of 
the  Statute,  having  any  relation  to  the  ques- 
tion to  be  decided  ;  and  it  is  only  necessary  to 
state  the  different  provisions,  to  perceive  the 
393*]  difference  in  the  offenses,  *and  the  dif- 
ferent punishments  denounced  against  them. 
The  question  then  arises,  whether  the  agree- 
ment between  the  plaintiff  and  H.  R.  Teller  is 
within  the  prohibitions  of  the  Statute ;  and 
whether  it  falls  within  the  exceptions.  The 
Statutes  of  West.  1,  ch.  25,  and  West.  2,  ch. 
49,  related  merely  to  officers  ;  but  the  28  Edw. 
I.,  extended  to  other  persons  as  well  as  offi- 
cers ;  and  our  Statute  is  nearly  a  transcript  of 
the  latter,  with  this  addition  that  it  declares 
every  such  agreement  and  conveyance  to  be 
void.  In  Jackson  v.  Ketchum,  8  Johns.,  479, 
the  question  was,  whether  a  purchase  of  land, 
during  the  pendency  of  a  suit  for  the  recovery 
of  the  same  land,  was  .an  infraction  of  the 
Statute,  and  the  conveyance  void.  The  court 
decided  that  such  a  purchase  was  against  the 
Statute  ;  and  that  even  a  bona  fide  purchase, 
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pending  the  suit,  was  within  the  Statute,  and 
would  be  champerty.  It  was  urged,  on  the 
part  of  the  plaintiff,  that  the  agreement  here 
is  not  unlawful,  because  it  does  not  appear 
that  the  lands  are  held  adversely  to  the  title  of 
H.  R.  Teller.  The  Statute  does  not  make  an 
adverse  holding,  the  test  of  illegality.  It  for- 
bids anyone  taking  upon  himself  any  business 
that  is  or  may  be  in  suit,  in  any  court,  for  to 
have  part  of  the  thing  in  plea  or  demand  ;  and 
it  prohibits  anyone  from  giving  up  his  right 
to  another,  with  respect  to  the  thing  in  plea 
or  ^demand.  But  it  clearly  appears,  by  the 
recitals  to  the  agreement,  and  the  whole  scope 
of  the  contract,  that  H.  R.  Teller  did  not  pos- 
sess, and  never  had  possessed  the  land  referred 
to  in  the  agreement;  but  that  it  was  to  be 
recovered,  if  recovered  at  all,  after  severe  liti- 
gation and  with  heavy  expense.  The  agree- 
ment recites  that  Isaac  Teller  was  possessed  of 
the  lands,  in  his  lifetime  ;  that  H.  R.  Teller 
was  his  heir  at  law,  and  laid  claim  to  them, 
and  that  suits  were  to  be  instituted  for  the 
recovery  of  a  part  or  the  whole  of  them.  From 
all  this,  the  inference  is  irresistible  that  H.  R. 
Teller  never  was  in  .possession  of  any  of  these 
lands,  and  that  his  right  consisted  of  a  claim 
to  them,  founded  on  his  father's  possession  ; 
and  that  they  were  possessed  in  such  a  manner 
that  he  was  driven  to  his  remedy  by  suits  at 
law  ;  thus  refuting  and  repelling  any  idea  that 
they  were  held  in  subserviency  to  his  title  or 
claim.  The  plaintiff,  by  becoming  a  party  to 
the  *agreement,  is  concluded  as  to  the  [*394 
facts  recited  and  admitted  ;  and  the  facts, 
taken  collectively,  leave  no  doubt  that  H.  R. 
Teller's  claim  was  founded  in  a  right  of  action 
merely.  This,  then,  is  a  case  within  the  very 
terms,  spirit  and  intent  of  the  1st  section  of 
the  Statute.  The  plaintiff,  by  stipulating  to 
contribute  one  half  of  all  the  expenses  that 
might  accrue,  in  the  prosecution  of  the  suits 
to  be  instituted  by  Teller,  for  the  recovery  of 
property,  if  the  suits  should  prove  unfortunate 
did  take  upon  himself  business  that  was  to 
be  put  in  suit,  to  have  part  of  the  thing  in 
plea  or  demand ;  and  the  Statute  declares 
every  such  agreement  to  be  void.  If  the  agree- 
ment between  the  parties  did  not  speak  the 
truth,  with  respect  to  Teller's  claim  to  the 
land,  and  if  it  could  have  been  shown  that  the 
possessions  of  the  tenants  or  holders  of  the 
lands  were  not  adverse  to  Teller's  claim,  when 
the  motion  for  a  nonsuit  was  made,  the  plaint- 
iff was  bound  to  show  the  fact  that  the  posses- 
sions were  not  hostile  to  that  claim.  This  was 
not  offered  to  be  done.  The  plaintiff  rested 
his  right  of  recovery  on  the  validity  of  the 
agreement ;  and  I  then  thought,  and  continue 
to  think,  that  the  agreement,  unexplained,  was 
susceptible  of  but  one  construction  ;  and  that 
it  was  a  case  manifestly  within  the  Statute. 

To  take  the  case  out  of  the  operation  of  the 
Statute,  it  was  contended,  on  the  argument, 
that  the  plaintiff's  wife,  as  the  sister  of  H.  R. 
Teller,  and  as  one  of  the  children  of  Isaac 
Teller,  had  such  an  equitable  interest  in  the 
land,  as  to  render  it  lawful  for  her  husband  to 
make  the  agreement.  It  was  decided  in  this 
court,  in  Wickham  v.  Conklin,  8  Johns.,  227, 
that  where  a  party  had  any  interest,  legal  or 
equitable,  in  the  land  which  was  the  subject 
of  the  suit,  there  was  no  foundation  for  the 
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•charge  of  maintenance.  In  that  case,  which 
was  a  suit  for  the  penalty  inflicted  by  the  9th 
section  of  the  Statute  for  unlawful  maintenance 
•of  a  suit,  Conklin  had  a  resulting  trust  in  the 
land  in  controversy,  and  had,  therefore,  a  right 
to  assist  in  the  prosecution  of  the  suit.  Here, 
the  only  right  which  the  plaintiff  had,  grew 
•out  of  the  very  agreement  prohibited  by  the 
Statute.  His  wife  had  neither  a  legal  nor 
equitable  interest  in  the  land,  of  which  a  court 
of  law  or  equity  could  take  notice  or  enforce. 
395*]  *The  descent  of  property,  on  the  death 
of  its  owner,  is  matter  of  positive  regulation, 
by  the  municipal  laws  of  the  country  where  it 
is  situated;  and  when  such  laws  have  ordained 
that  where  a  person  dies  seised  of  land,  it  shall 
descend  to  his  eldest  son,  in  exclusion  of  his 
sister,  no  court  can  notice  the  claim  of  the 
sister,  to  have  part  of  the  inheritance,  as  an 
equitable  claim,  against  the  express  and  posi- 
tive provision  of  the  law,  which  totally  ex- 
cludes her.  When,  therefore,  it  is  said,  in  such 
a  case,  that  the  sister  has  an  equitable  claim,  it 
is  only  the  undefined  and  vague  opinion  of 
individuals  that  the*  law  is  wrong,  and  that  the 
sister  ought  to  be  admitted  to  an  .equal  partici- 
pation with  the  brother,  of  the  property  of  the 
ancestor.  The  recital  to  the  agreement  admits 
that  H.  R.  Teller  was  the  heir  at  law  of  his 
father  Isaac  Teller,  and  as  such  laid  claim  to 
the  property  which  was  the  subject  of  the 
agreement  ;  and  it  admits  that  the  plaintiff, 
though  he  had  married  the  sister  of  the  heir  at 
law,  was  not  legally  entitled  to  any  part  of  the 
property,  though  it  states  that  in  consequence 
of  that  marriage,  he  was  justly  entitled  to  a 
portion  of  it ;  but  I  am  clearly  of  opinion  that 
the  notion  of  the  parties,  in  this  respect,  does 
not  authorize  them  to  contravene  the  Statute, 
by  stipulating  to  carry  on  the  suits  to  be  in- 
stituted, at  their  joint  expense,  and  for  the 
ultimate  division  of  the  property  among  them, 
if  the  suits  terminated  successfully.  But  it  has 
been  insisted  that  this  case  comes  within  the 
exception  of  the  Statute,  and  the  adjudged 
cases  thereon.  The  words  of  the  exception  are: 
"But  this  Act  shall  not  prohibit  any  person  to 
have  counsel  of  persons  duly  licensed  for  that 
purpose,  or  to  take  counsel  of  his  parents  and 
next  friends.  " 

It  is  laid  down  by  Hawkins  (ch.  84,  sec.  18) 
"that  no  conveyance,  or  promise  thereof, 
relating  to  lands  in  suit,  made  by  a  father  to 
his  son,  or  by  any  ancestor  to  his  heir  apparent, 
is  within  this  Statute,  since.it  only  gives  them 
the  greater  encouragement  to  do  what,  by 
nature,  they  are  bound  to  do."  Coke  (2  Inst., 
563,  564),  in  commenting  on  the  Stat.  of  28 
Edw.  I.,  and  upon  the  exception,  and  of 
allowing  counsel  to  be  taken  of  parents  and 
next  friends,  says  there  is  a  diversity  of  signi- 
fication between  taking  counsel  of  sergeants  at 
law  and  attorneys,  and  of  the  prochein  amys; 
396*]  *that  if  a  sergeant,  apprentice  or  attor- 
ney, take  a  f  eoff ment,  hanging  the  plea,  or  the 
like,  to  maintain  the  tenant,  though  it  be  in  lieu 
of  his  fee,  yet  this  is  champerty,  within  the 
purview  of  the  Statute  ;  that  to  take  an  estate 
in  the  land,  hanging  the  writ,  for  maintenance, 
is  to  become  a  party  ;  but  if  a  father  be  im- 
pleaded,  he  may  infeoff  his  son,  for  his  assist- 
ance, maintenance  and  comfort ;  for  this  is 
nature's  profession,  for  the  son  assistere,  manu- 


tenere,  et  consolari,  et  e  converso,  et  sic  de  simili- 
bus;  et  sic  alia,  eat  professio  legis,  et,  alia,  naturae; 
so  it  is,  that  the  son  may,  of  his  own  money, 
and  his  own  name,  give  fees  to  his  father's 
counsel  or  attorney,  without  any  expectation 
of  repayment,  and  so  may  the  father  to  his 
son's  counsel.  In  like  manner,  and  by  the  like 
reason,  if  the  father  be  demandant  in  a  precipe, 
he  may  promise  and  contract  with  the  son,  to 
assure  him  the  land  after  the  recovery,  and  it 
is  not  champerty  within  the  Act;  and  so  of  any 
other  ancestor,  and  his  heir  apparent.  There 
are  prochein  amys  not  only  in  -blood,  but  in 
estate  also:  and  therefore,  as  the  next  of  blood  is 
a  prochein  amy,  in  respect  of  the  expectancy  ol 
descent  (and  yet  it  may  be,  it  shall  never  de- 
scend to  him),  so  they  that  have  reversions,  or 
remainders  expectant,  upon  estates  in  tail,  life 
or  lives,  are  prochein  amys,  in  estate,  and  are 
excepted  out  of  this  law.  With  these  positions, 
Fitzherb.,  N.  B.,  563,  fully  agrees.  It  is,  at 
least,  doubtful,  whether  Lord  Coke  means  to 
say  that  the  son  and  heir  may  take  a  convey- 
ance, in  consideration  of  aid  and  assistance  in 
maintaining  the  suit ;  or  whether  he  means 
only,  that  the  father  is  not  restrained  from 
making  provision  for  his  son  and  heir,  not- 
withstanding the. pendency  of  the  suit.  I 
understand  him  to  mean  the  latter.  But  it  is 
immaterial  whether  he  means  the  one  or  the 
other;  the  exception  does  not  extend  to  such  a 
case  as  this.  If  the  plaintiff  would  take  the 
benefit  of  this  exception,  in  favor  of  an  heir 
apparent,  it  was  incumbent  on  him  to  show 
that  his  wife  was  such  heir  apparent.  This 
does  not  appear,  and  is  not  to  be  intended. 
But,  again;  what  puts  at  rest  this  pretense  is, 
that  the  agreement  secures  nothing  to  the  sister 
of  Teller  ;  it  stipulates,  that  on  the  recovery  of 
the  whole,  or  any  part  of  the  property,  Teller 
should  execute  to  the  plaintiff,  his  heirs  and 
assigns,  conveyances  for  one  fourth  part  of 
*the  property  recovered  ;  thus  entirely  [*397 
excluding  his  wife,  and  putting  the  property, 
when  conveyed,  under  his  own  dominion  and 
control.  Indeed,  it  is  impossible  for  me  to 
consider  this  transaction  between  the  plaintiff 
and  Teller,  in  any  other  light,  than  a  mere 
colorable  pretext,  to  avoid  the  effect  of  the 
Statute. 

The  defendant  is  not  precluded  from  making 
the  objection  that  the  agreement  is  void.  He 
is  chargeable  with  knowledge  of  the  contents 
of  the  agreement;  but  he  is  not  a  party  to  it, 
nor  a  particeps  criminis.  He  took  no  interest 
under  the  agreement,  and  assumed  no  respon- 
sibility in  consequence  of  it. 

It  is  insisted  that  the  defendant,  having  been 
retained  by  the  plaintiff  and  Teller,  is  bound 
to  pay  the  plaintiff  his  proportion  of  the  money 
received.  No  money  was  received  under  the 
joint  retainer,  but  it  was  received  under  the 
compromises  made  by  the  defendant  with  the 
possessors  of  the  land,  under  authority  derived 
from  Teller  alone,  in  virtue  of  the  power  he 
gave  to  the  defendant.  It  may  well  be  ques- 
tioned whether  the  defendant  has  received  any 
money  to  which  the  plaintiff  had  a  legal  title, 
even  admitting  the  agreement  to  be  valid  ;  but 
it  being  void,  surely  the  plaintiff  has  no  founda- 
tion to  stand  on.  It  is  a  fundamental  rule 
that  all  contracts  which  have  for  their  object 
anything  repugnant  to  the  general  policy  of  the 
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law,  or  contrary  to  the  provisions  of  a  statute, 
are  void ;  for  it  is  a  rule  as  well  in  law  as 
equity,  ex  tiirpi  contractu  actio  non  oritur. 
Thus,  in  Whilaker  v.  Cone,  2  Johns.  Gas. ,  58, 
notes  had  been  given,  as  the  consideration  for 
the  conveyance  of  Susquehanna  lands,  under 
a  claim  derived  from  the  State  of  Ct.,  but 
which  lands  lay  within  the  State  of  Pa.  ;  the 
sale  was  held  to  be  illegal,  and  the  considera- 
tion void,  on  the  ground  that  .it  was  buying 
and  selling  a  pretended  title,  and  was  a  species 
of  maintenance.  Again  ;  in  Belding  v.  Pitkin, 
2  Cai.,  147,  the  plaintiff,  as  the  atrent  of  the 
defendant's  testator,  had  sold  lands  situated  as 
in  the  last  case,  and  under  the  same  circum- 
stances, upon  an  agreement  that  he  should  have 
half  the  proceeds;  and  the  defendant's  testator 
had  received  moneys  arising  from  such  sale;  it 
it  was  adjudged  that,  the  contract  being  illegal, 
398]  no  action  was  sustainable.  *In  Hunt  v. 
Knickerbocker,  5  Johns.,  327,  the  defendant 
had  received  tickets  in  a  lottery  instituted  in 
Ct.,  for  the  purpose  of  selling  them  in  this 
State,  in  contravention  of  our  Statute  ;  it  was 
held  that.no  action  could  be  sustained  for  the 
tickets,  or  the  money  received.  The  late  Ch. 
J.  Thompson  said  that  he  believed  no  case 
could  be  found  where  an  action  has  been  sus- 
tained, which  goes  in  affirmance  of  an  illegal 
contract,  and  where  its  object  is  to  enforce  the 
performance  of  an  engagement  prohibited  by 
law  ;  and  that  wherever  an  action  has  been 
sustained  against  a  party,  to  prevent  him  from 
retaining  the  benefit  derived  from  an  unlawful 
act,  the  action  proceeded  in  disaffirmance  of  the 
contract,  and  instead  of  endeavoring  to  enforce 
it,  presumes  it  to  be  void.  When  it  is  con- 
sidered that,  in  this  case,  the  plaintiff's  only 
title  to  demand  anything,  depends  on  the  va- 
lidity of  the  agreement  entered  into  between 
him  and  Teller,  if  that  agreement  be  void,  he 
stands  without  any  pretense  of  right.  I  have 
thought  it  unnecessary  to  cite  more  cases,  in  sup- 
port of  a  doctrine  deemed  so  plain  and  salutary. 
We  have  no  concern  with  the  policy  of  the 
Statute  to  Prevent  and  Punish  Champerty  and 
Maintenance.  It  is  enough  for  us  that  the 
law  forbids  these  offenses ;  and  it  may  well 
be  doubted  whether  the  cases  to  which  I  have 
referred,  allowing  a  conveyance,  pending  a 
suit,  from  a  father  to  his  son  and  heir,  is  not 
an  extension  of  the  exception  beyond  its 
natural  bearing  and  import.  To  allow  the 
exception  to  be  extended  to  collaterals,  be- 
cause, possibly,  they  may  inherit  the  estate  ; 
and  to  permit  it  even  to  be  extended  to  con- 
nections of  such  collaterals,  having  no  con- 
sanguinity or  relationship  with  the  party 
claiming "  title,  would,  in  my  judgment, 
amount  to  a  virtual  repeal  of  the  Act.  Mr. 
Justice  Blackstone  (4  Bl.  Com.,  134,  135), 
speaking  of  maintenance,  says  it  is  an  offense 
against  public  justice,  as  it  keeps  alive  strife 
and  contention,  and  perverts  the  remedial 
process  of  the  law  into  an  engine  of  oppres- 
sion. Of  champertors  he  says:  "These 
pests  of  civil  society,  that  are  perpetually 
endeavoring  to  disturb  the  repose  of  their 
neighbors,  and  officiously  interfering  in  other 
men's  quarrels,  even  at  the  hazard  of  their 
own  fortunes,  were  severely  animadverted 
399*]  *upon  by  the  common  law,  and  were 
punished  by  the  forfeiture  of  a  third  part  of 
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their  goods,  and  perpetual  infamy."  The 
motion  to  set  aside  the  nonsuit,  and  for  a  new 
trial,  must  be  denied. 

PLATT,  J.,  concurred. 

WOODWORTH,  J.,  dissenting  :  At  the  trial, 
the  plaintiff  "was  nonsuited,  on  the  ground 
that  the  agreement  was  unlawful  and  void, 
and  could  not  be  the  foundation  of  an  action. 
On  the  argument  of  this  case,  other  grounds 
were  taken,  to  show  that  the  plaintiff  could 
not  recover  ;  but  I  waive  the  consideration  of 
them  at  present,  and  proceed  to  examine 
the  question,  whether  this  agreement  was 
unlawful,  as  being  against  the  provisions  of 
the  Statute  to  Prevent  and  Punish  Champerty 
and  Maintenance. 

This  question  arises  under  the  1st  section  of 
the  Act  (1  N.  R.  L.,  172),  which  declares 
"that  no  officer,  or  other  person,  shall  take 
upon  him  any  business  that  is  or  may  be  in 
suit  in  any  court,  for  to  have  part  of  the  thing 
in  plea  or  demand  ;  and  no  person  upon  such 
agreement  shall  give  up  his  right  to  another. 
And  every  such  conveyance  and  agreement 
shall  be  void."  The  9th  section  declares 
"that  no  person  shall  unlawfully  maintain, 
or  cause  or  procure  any  unlawful  mainte- 
nance, in  any  matter  or  cause  whatsoever,  in 
suit  "or  variance,  concerning  any  lands,  tene- 
ments, hereditaments,  or  any  goods,  chattels, 
debts,  damages  or  offenses,  in  any  court  in 
this'  State,  or  before  any  person  who  shall 
have  authority  to  hear  or  determine  concern- 
ing the  same."  '  These  provisions  contain  the 
substance  of  several  English  Statutes,  which 
have  received  a  judicial  exposition  in  the 
courts  of  that  country  in  various  adjudged 
cases.  The  decisions  under  those  Statutes 
must  be  considered  as  forming  a  part  of  the 
common  law,  and  consequently,  will  serve  as 
landmarks  to  guide  us  in  the  application  of 
the  Statute  to  the  case  under  consideration. 
It  is  true  our  Act  has  one  provision  more  ex- 
plicit than  is  found  in  the  English  Statutes  ; 
it  is  declared  "that  every  such  conveyance 
and  agreement  shall  be  void  ;"  but  these  ex- 
pressions cannot  vary  the  rule  of  construction, 
because  the  words  declare  no  more  than  the 
law  *would  have  declared,  had  this  [*4OO 
clause  been  omitted.  An  agreement  expressly 
prohibited  by  statute,  must  necessarily  be  con- 
sidered inoperative  and  void.  It  will -not  be 
seriously  urged  that  the  party  is  subject  to 
the  penalty  only,  and  that  the  court  are  bound 
to  consider  the  contract  legal  and  valid. 

The  1st  section  relates  to  champerty  ;  the 
9th  to  maintenance.  The  latter  is  defined  to 
be  "  an  officious  intermeddling  in  a  suit,  that 
no  way  belongs  to  one,  or  in  which  the  party 
has  no  interest,  by  maintaining  or  assisting 
either  party  with  money,  or  otherwise,  to 
prosecute  or  defend  it;"  the  former  is  "a 
species  of  maintenance,  being  a  bargain  with 
a  plaintiff  or  defendant  to  divide  the  land,  or 
other  matter  sued  for,  between  them,  if  they 
prevail  at  law."  (4  Bl.,  134;  2  Chit.  Crim. 
L.,  115.)  Both  were  offenses  at  common  law. 
and  punishable  by  fine  and  imprisonment.  In 
giving  a  construction,  we  must  consider  the 
nature  and  extent  of  the  evil  intended  to  be 
remedied.  In  the  definition  of  maintenance, 
it  will  be  seen  that  persons  who  have  any 
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interest  are  not  included  ;  so,  also,  if  the  | 
agreement  is  founded  on  the  ties  of  blood,  it 
has  been  uniformly  held  not  to  come  within 
the  purview  of  the  Statute.  (8  Johns.,  484  ; 
Hawk.,  131,  ch.  84.)  Without  resorting  to 
cases,  it  would  seem  to  be  most  unreasonable 
to  prohibit  kindred  from  assisting  their  near 
relations,  or  to  subject  an  individual  to  pun- 
ishment, who  aided  in  the  recovery  of  prop- 
erty in  which  he  had  an  interest,  however 
contingent. 

The  Statutes  Concerning  Champerty  and 
Maintenance  were  intended  to  operate  against 
strangers.  The  evil  intended  to  be  prevented, 
is  well  described  in  1  Leon.,  167:  "When 
many  thought  they  had  title  or  right  unto 
any  land,  they,  for  the  furtherance  of  their 
pretended  right,  conveyed  their  interest,  in 
some  part  thereof,  to  great  persons,  and  with 
their  countenance  did  oppress  the  possessors." 
It  was  with  reference  to  such  cases  that  Black- 
stone  speaks  of  the  actors  as  "pests  of  civil 
society,  that  are  perpetually  endeavoring  to 
disturb  the  repose  of  their  neighbors,  and 
officiously  interfering  in  other  men's  quarrels, 
even  at  the  hazard  of  their  own  fortunes." 
These  Statutes  must  be  construed  so 'as  to 
effect  the  intention  of  the  Legislature,  which 
4O1*]  *may  be  collected  from  the  cause  or 
necessity  of  the  law  ;  when  that  is  discovered, 
it  ought  to  be  followed,  with  reason  and  discre- 
tion, in  the  construction,  although  such  con- 
struction may  seem  contrary  to  the  letter.  (6 
Bac.,  tit.  Stat.,  I.,  384.) 

The  early  cases  seem  to  have  followed  a 
literal  construction,  which  the  good  sense  of 
later  times  has  exploded.  In  Master  v.  Miller, 
4  T.  R.,  345,  Justice  Buller  observes:  "At 
one  time,  not  only  he  who  laid  out  money  to 
assist  another  in  his  cause,  but  he  that,  by  his 
friendship  or  interest,  saved  him  an  expense, 
which  he  would  otherwise  be  put  to,  was 
held  guilty  of  maintenance  ;  nay,  if  he  offi- 
ciously gave  evidence,  it  was  maintenance  ;  so 
that  he  must  have  had  a  subpoena,  or  sup 
press  the  truth.  That  such  doctrine,  repug- 
nant to  every  honest  feeling  of  the  human 
heart,  should  be  soon  laid  aside,  must  be  ex- 
pected. Accordingly,  a  variety  of  exceptions 
were  soon  made,  and  amongst  others,  it  was 
held,  that  if  a  person  has  any  interest  in  the 
thing  in  dispute,  though  on  contingency  only, 
he  may  lawfully  maintain  an  action  on  it." 
(2  Roll.  Abr.,  115  ;  Bro.,  tit.  Maintenance,  7, 
14,  17.) 

In  1  Hawk.,  B,  1,  ch.  84,  sec.  19,  it  is  laid 
down  that  a  conveyance  by  a  father  to  his 
son,  or  by  an  ancestor  to  his  heir  apparent,  is 
not  within  the  Statute,  since  it  only  gives 
them  the  greater  encouragement  to  do  what 
by  nature  they  are  bound  to  do.  (1  Bac.  Abr., 
576.)  So,  also,  the  husband  may  maintain 
where  the  land  may  descend  to  his  wife.  (15 
Vin.  Abr.,  162,  H,  3  ;  1  Hawk.,  B,  1,  ch.  83, 
sec.  20.)  A  brother  of  the  half  blood  shall 
not  maintain,  because  there  is  not  an  immedi- 
ate possibility  to  inherit  between  them  ;  but  a 
brother  of  the  whole  blood  is  not  within  the 
Statute,  for  he  may  inherit.  (15  Vin.  Abr., 
162,  H.  9.)  On  the  same  ground,  to  wit  :  the 
possibility  of  inheriting,  it  is  lawful  for  the 
husband  of  a  cousin,  who  may  be  heir,  to 
maintain  in  any  action  ;  but  if  the  feme  dies 
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without  issue,  it  is  otherwise.  (Bro.  Mainten- 
ance, p.  18  ;  15  Vin.  Abr.,  168,  O,  9.)  On 
the  ground  of  interest,  it  is  not  necessary  that 
a  party  should  have  a  certain  legal  or  equita- 
ble interest ;  it  is  enough,  if  it  be  shown  that 
there  is  a  bare  contingency  of  such  an  interest 
in  the  lands  in  question,  which,  possibly,  may 
never  come  *in  e$se ;  and,  in  such  [*4O2 
case,  one  may  lawfully  maintain  another  in 
an  action  concerning  such  lands.  This  doc- 
trine appears  to  be  fully  recognized  in  2  Roll., 
117;  1  Hawk.,  B,  1,  ch.  83,  sees.  13,  14.  If 
the  principles  laid  down  in  the  preceding 
cases  are  recognized  as  sound  law,  they  clear- 
ly prove  that  the  agreement  made  between  the 
p'laintiff  and  Teller  is  not  within  the  Statute ; 
for  the  plaintiff,  having  intermarried  with  the 
sister  of  Teller,  had  a  contingent  interest  in 
the  lands  sought  to  be  recovered.  The  extent 
of  such  interest  is  nowhere  made  the  cri- 
terion by  which  the  lawfulness  of  the  agree- 
ment is  to  be  decided.  In  the  present  case, 
the  contingency  rested  on  this :  had  Teller 
died  intestate,  and  without  issue,  then  the 
plaintiff's  wife,  by  the  rules  of  descent,  would 
inherit  as  heir  to  her  brother  ;  and  whether 
the  property  acquired  was  real  or  personal, 
the  plaintiff  would  thereby  obtain  a  beneficial 
interest.  This  ground  alone  is  enough  to  pro- 
tect the  plaintiff  against  the  operation  of  the 
Statute,  independent  of  the  affinity  existing 
between  the  parties. 

The  offense  of  champerty  consists  in  the 
unlawful  maintenance  of  a  suit,  in  considera- 
tion of  a  bargain  to  have  part  of  the  thing  in 
dispute.  This,  according  to  the  doctrine  be- 
fore advanced,  must  evidently  mean  the  pur- 
chase of  a  part  to  which  a  party  had  not  even 
a  contingent  right ;  but  here  no  such  pur- 
chase was  made ;  the  plaintiff  had  a  contin- 
gent or  possible  interest  in  the  whole  of  the 
lands,  depending  on  the  happening  of  subse- 
quent events,  which  might  or  might  not  vest 
the  right.  The  plaintiff  has,  then,  done  no 
more  than  to  reduce  this  contingent  interest  to 
certainty,  by  accepting  a  covenant  to  convey 
one  fourth,  in  case  of  a  recovery,  which  may 
not  have  been  more  than  the  value  of  his  con- 
tingent interest.  Be  that  as  it  may,  he  was  a 
purchaser  having  an  interest,  and  that  distin- 
guishes it  from  a  purchase  which  the  Statute 
renders  unlawful. 

The  preceding  view  of  this  case  seems  to 
dispense  with  the  inquiry,  whether  there  is 
proof  that  the  lands  were  held  adversely.  I 
will  content  myself  by  observing  that  if  an 
adverse  possession  can  be  presumed,  the  facts 
may  warrant  that  presumption ;  but  this  is 
not  sufficient.  The  party  who  insists  that  a 
deed  is  void  must  make  out  the  fact  of  ad- 
verse *possession  affirmatively  and  [*4O3 
clearly.  An  entry  adverse  to  the  lawful  owner 
is  not  to  be  presumed,  but  must  appear  by 
proof,  and  be  made  out  by  positive  facts,  and 
not  by  inference  or  conjecture.  (9  Johns., 
168;  8  Johns.,  227;  3  Johns.  Cas.,  125.)  But 
it  is  contended  that  the  agreement  contem- 
plated only  a  conveyance  of  the  property,  and 
consequently  the  action  cannot  be  supported. 
I  do  not  construe  the  agreement  in  this  man- 
ner ;  it  is  true  Teller  is  to  convey  one  fourth 
of  the  property  recovered  ;  and  had  an  actual 
recovery  and  possession  of  the  land  been  ob- 
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tained,  that  was  undoubtedly  the  primary 
sense  of  the  parties ;  but  it  is  not  to  be  re- 
stricted to  this  only.  The  property  generally 
was  in  view ;  and  whether  the  fruits  of  a  re- 
covery were  the  land  itself  or  the  proceeds  of 
the  land,  they  were  equally  in  contemplation. 
When  recovered,  the  plaintiff  became  entitled 
to  one  fourth.  I  think  this  intent  may  be 
fairly  inferred,  when  the  relative  situation  of 
the  parties  is  considered.  Teller  was  the  heir 
at  law ;  the  suits  necessarily,  must  be  con- 
ducted in  his  name  :  a  long  and  expensive  liti- 
gation may  have  been  foreseen  and  expected  ; 
Teller  had' the  power  of  terminating  the  causes 
whenever  he  thought  proper,  by  compromis- 
ing with  the  possessors,  and  accepting  an 
equivalent  for  a  release  of  his  title.  When 
the  defendant  speaks  of  the  property  recov- 
ered, I  consider  it  applicable  to  property  gen- 
erally, whether  real  or  personal ;  the  obvious 
intent  being  that  the  plaintiff  should  partici- 
pate to  the  amount  of  one  fourth  of  the  avails; 
accordingly,  we  find,  after  weveral  years  of 
litigation,  Teller  exercised  the  power  with 
which  he  was  vested,  and  authorized  an  extin- 
guishment of  his  claim.  This  was  carried 
into  effect  by  the  defendant,  who  had  been  the 
attorney  of  Teller  and  the  plaintiff  in  the 
prosecution  of  the  suits.  By  virtue  of  a  power 
from  Teller,  he  compromised  the  suits,  and 
received  $54,000,  which,  for  aught  that  ap- 
pears, remains  in  his  hands. 

The  plaintiff  claims  the  one  fourth  of  this 
money,  under  the  agreement,  as  the  property 
recovered.  I  am  satisfied  the  claim  is  well 
founded.  By  a  just  construction  of  the  in- 
strument, one  fourth  part  of  this  money  was 
had  and  received  by  the  defendant  to  the 
plaintiff's  use  ;  and  it  being  nowhere  alleged 
that  any  part  has  been  paid  over  to  Teller, 
4O4*]*without  notice  of  the  plaintiff's  claim, 
the  defendant  is  liable.  If  the  view  I  have 
taken  be  correct,  it  follows  that  the  action  is 
well  brought  in  the  name  of  the  plaintiff 
solely,  and  the  objection  that  Teller  is  not 
joined  falls  to  the  ground.  I  am  of  opinion 
that  the  nonsuit  ought  to  be  set  aside,  and  a 
new  trial  granted. 

Motion  denied. 

Reversed— 3  Cow.,  623. 

Cited  in— 6  Cow.,  94 ;  2  Wend.,  326  ;  7  Wend.,  280; 
20  Wend.,  400;  31  N.  Y.,  477 ;  79  N.  Y.,  445 ;  14  Barb., 
450 :  17  Barb.,  404  ;  30  Barb.,  438 ;  62  Barb.,  407 ;  3 
Sand.,  432;  5  Bos.,  649;  2  Daly,  414:  3  Wood.  &  M., 
492 ;  22  Wis.,  452. 


BRADNER  AND  BRADNER  v.  DEMICK. 

Promissory  Note — Defense  of  Fraud — Pleading. 

Where,  to  a  declaration  in  asteumpsit,  on  a  prom- 
issory note,  the  defendant  pleaded  that  before  the 
note  was  given,  in  a  conversation  between  the  par- 
ties, the  pltuntiffs,  falsely,  fraudulently  and  know- 
ingly represented  themselves  to  the  defendant  as 
the  owners  of  400  acres  of  land,  and  offered  to  sell 
the  same  to  the  defendant  for  $2,000,  and  the  de- 
fendant, confiding  in  those  representations,  pur- 
chased the  land  at  that  price,  and  paid  $1,000,  and 
gave  a  bond  and  mortgage,  and  the  note  in  ques- 
tion, for  the  residue;  and  averring  that  the  plaint- 
iffs were  not  owners  of  the  land,  nor  had  any  title 
to  the  land,  nor  any  authority  to  convey,  &c. 

The  plaintiffs  replied  that  "they  did  not,  nor  did 
either  of  them,  at  or  before  making  the  note,  in  a 
conversation  between  the  parties,  knowingly,  false- 
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ly  and  fraudulently  represent  themselves  as  the 
owners  of  the  land,"  and  concluded  to  the  country. 
Held  that  the  several  matters  alleged  in  the  plea, 
constituting  one  entire  defense,  and  forming  one 
connected  proposition,  the  replication,  as  it  denied 
the  substantial  and  material  allegation  in  the  plea, 
to  wit:  the  fraudulent  representations  of  the 
plaintiff,  was  good  on  demurrer;  for  none  of  the 
other  allegations  furnished  any  defense  to  the 
action. 

Citations—  1  Chit.  PI.,  572,  586,  592. 


was  an  action  of  assumpsit  on  a  prom- 
-  issory  note  made  by  the  defendant,  Apr. 
6,  1816,  payable  to  the  plaintiffs  or  order,  six 
months  after  date,  for  $68.05. 

The  defendant  pleaded  :  1.  Non  assumpsit. 
2.  That  before  the  giving  of  the  note,  in  a 
conversation  between  the  parties,  the  plaint- 
iffs falsely,  fraudulently  and  knowingly  rep- 
resented themselves  to  the  defendant  as  the 
owners  of  400  acres  of  land  in  Junius,  and 
offered  to  sell  the  same  to  the  defendant  for 
$2,000  ;  and  that  he,  confiding  in  such  repre- 
sentations as  true,  purchased  the  land  of  the 
plaintiffs  for  that  sum;  that  the  defendant 
paid  $1,000,  and,  for  securing  the  residue, 
executed  a  bond  and  mortgage,  and  the  note 
on  which  this  suit  was  brought.  That  the 
plaintiffs  were  not,  at  the  time  of  making  the 
said  representations,  or  at  any  time  after- 
wards, owners  of  the  land,  nor  had  they  any 
title,  or  any  authority  to  sell  and  convey  the 
same  ;  and  that  the  note  was  given  in  part 
consideration  of  the  purchase  money.  The 
plaintiffs  replied  that  they  did  not,  mor  did 
either  of  them,  at  or  before  making  the  prom- 
issory *notev  in  a  conversation  be-  [*4O5 
tween  the  plaintiffs  and  the  defendant,  know- 
ingly, falsely  and  fraudulently  represent  them- 
selves as  the  owners  of  the  land,  and  con- 
cluded to  the  country.  To  this  replication 
there  was  a  special  demurrer  ;  and  the  causes 
of  demurrer  assign'ed  were  :  1.  That  the 
replication  professes  to  answer  the  whole  sub- 
ject matter  of  the  plea,  when  it  answers  only 
a  part.  2.  It  is  stated  in  the  plea  that  the 
defendant  purchased  400  acres  for  $2,000; 
that  he  paid  $1,000,  and  executed  his  bond 
and  mortgage,  and  the  promissory  note,  for 
the  remainder  ;  that  the  note  was  given  in 
part  consideration  of  the  purchase,  and  that 
the  plaintiffs  were  not  the  owners  of  the  land, 
nor  had  they  any  authority  to  sell  and  convey; 
all  of  which  averments  are  neither  traversed, 
denied,  protested  against,  or  confessed  and 
avoided  in  the  replication.  3.  That  the  trav- 
erse in  the  replication  is  as  to  facts  which,  if 
found  by  a  jury,  would  not  put  an  end  to  the 
suit  ;  whereas  every  traverse,  before  tendering 
an  issue  to  the  country,  ought  to  contain  such 
a  negation  of  the  averments  in  the  previous 
pleading  as  would  terminate  the  action. 

Mr.  Collier,  in  support  of  the  demurrer, 
cited  1  Chit.  PI.,  573;  1  Saund.,  28,  n.  3  ;  18 
Johns.,  28-30;  1  Chit.  PI.,  512,  513  ;  1  Vent,, 
271  ;  11  Johns.,  16;  13  Johns.,  395  ;  2  Johns., 
550;  6  Johns.,  110. 

Mr.  M.  Hoffman,  contra.  He  cited  1  Chit. 
PI.,  589,  598  ;  2  Saund  ,  103,  n.  1  ;  13  Johns., 
272;  Doug.,  655;  9  Johns.,  126;  14  Johns., 
363,  453  ;  5  East,  449  ;  11  Johns.,  50,  395  ;  12 
Johns.,  190. 

WOODWORTH,  J.,  delivered  the  opinion  of 
the  court  : 
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If  the  plea  is  double,  the  plaintiffs  cannot 
object  to  it  on  this  demurrer.  They  ought  to 
have  demurred  specially  for  that  cause.  (1 
Chit.  PI.,  512.)  I  incline  to  think  that  the 
several  matters  alleged  in  the  plea  may  be  con- 
sidered constituent  parts  of  the  same  entire 
defense,  and  form  one  connected  proposition. 
The  •  material  fact  on  which  the  defendant 
must  rely,  to  defeat  a  recovery,  is  the  fraud 
4O(>*]  which  the  *plea  avers  the  plaintiffs 
practiced.  If  the  fraud  is  traversed,  then  the 
residue  of  the  plea  amounts  to  nothing  more 
than  this  :  that  the  defendant  purchased  the 
land,  and  the  plaintiffs  had  no  title.  All  this 
may  be  strictly  true,  and  yet  the  consideration 
of  the  note  be  valid.  The  fraud  alleged,  in 
the  representations  previous  to  the  purchase, 
is  denied  by  the  replication.  It  is  not  averred 
that  at  the  time  of  purchase,  and  when  the 
note  was  given,  the  plaintiffs  knew  they  had 
no  title  ;  for  aught  that  appears,  the  plaintiffs 
may  have  given  a  quitclaim  deed,  •  and  the 
defendant  accepted  it ;  if  so,  the  want  of  title 
is  no  ground  for  rescinding  the  contract. 
The  loss,  in  that  case,  falls  on  the  defendant. 

The  rule  is,  undoubtedly,  well  settted,  that 
the  replication  must  answer  so  much  of  the 
plea  as  it  professes  to  answer  ;  and  as,  in  the 
present  case,  it  professes  to  answer  the  whole 
substance  of  the  plea,  if  it  fails  in  this  respect 
it  is  bad.  A  party  may  deny  any  material 
allegation  in  his  opponent's  pleading ;  but 
where  the  allegation  is  not  material,  it  cannot 
be  traversed.  (1  Chit.  PL,  586.)  I  consider 
the  fraudulent  representation  of  the  plaintiffs, 
as  the  material  allegation  contained  in  the 
plea,  and  therefore,  a  replication  at  once  deny- 
ing that  fact,  is  sanctioned  by  the  rules  of 
pleading.  (1  Chit.  PI.,  592.)  The  finding  on 
this  issue,  either  way,  disposes  of  the  cause  ; 
if  for  the  plaintiffs,  the  plaintiffs  are  entitled 
to  recover,  because  all  the  remaining  allega- 
tions of  the  plea,  not  embraced  by  this  issue, 
furnish  no  defense  against  the  action  ;  if  found 
for  the  defendant,  then  it  appearing  that  the 
contract  is  tainted  with  fraud,  the  defendant 
must  prevail. 

We  are  of  opinion  that  the  demurrer  is  not 
well  taken,  and  that  the  plaintiffs  are  entitled 
to  judgment,  with  leave  to  the  defendant  to 
withdraw  his  demurrer,  and  abide  the  issue 
taken  to  the  plea. 

Judgment  for  tJie  plaintiffs,  accordingly. 


4O7*J       *CORNELL  v.  LAMB. 

Acceptance  of  Sealed  Note  for  Rent — Landlord 
nuiy  Maintain  Assumpsit  on  Delivering  up 
Note — Distress — Part  of  Bent  Collected  by — 
Assumpsit/0?1  Residue. 

The  acceptance  of  a  bond  for  rent  is  not  an  ex- 
tinguishment ;  and  it  makes  no  difference  whether 
the  rent  is  reserved  by  deed  or  by  parol ;  for  rent, 
issuing  out  of  the  realty,  is  of  a  higher  nature  than 
a  simple  contract. 

A  landlord,  therefore,  who  has  received  a  sealed 
note  for  rent  due  on  a  parol  demise,  may  maintain 


NOTE.— Merger—When  taking  higher  security  ex- 
tinguishes original  debt.  See  Day  v.  Leal,  14  Johns., 
401,  note. 
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an  action  of  assumpsit,  for  the  use  and  occupation, 
on  delivering  up  the  note,  at  the  trial,  to  be  canceled. 
Distress  is  a  concurrent  remedy  for  rent,  and 
where  the  landlord  has  distrained  and  sold  the  goods 
of  the  tenant,  for  part  of  the  rent  due,  he  may 
maintain  assumpsit  and  recover  the  residue. 

Citations-3  Bac.  Abr.,  82, 107,  tit.  Ext.  D.;  1  Chit, 
PI..  96 ;  3  Lev.,  367 ;  4  Mod.,  45 ;  12  Mod.,  7 ;  1  Com., 
67,  145  ;  1  Vern..  490. 

IN  ERROR,  to  the  Court  of  C.  P.  of  the 
County  of  Saratoga.  Lamb  brought  an 
action  of  assumpsit  against  Cornell,  in  the 
court  below,  for  the  use  and  occupation  of  a 
dwelling-house  and  lot  of  land.  The  defend- 
ant pleaded  -non  assumpsit.  It  was  proved,  at 
the  trial,  in  Jan.,  1821,  that  the  defendant  had 
occupied  the  premises  for  six  years,  and  that 
the  annual  rent  was  $25.  A' witness  for  the 
defendant  testified  that  the  plaintiff  told  him 
that  he  had  made  a  settlement  wTth  the  defend- 
ant for  the  rent  and  other  accounts,  and  taken 
his  due-bill  for  $114  ;  and  that,  since  taking 
the  due-bill,  he  had  distrained  upon  the  de- 
fendant's property  for  the  rent  included  in  the 
due-bill,  and  also  for  rent  which  had  accrued 
since  it  was  given  ;  and  had  sold  the  property 
for  $30.  The  defendant's  counsel  then  insisted 
that  the  plaintiff  could  not  recover,  without  first 
producing  and  canceling  the  due-bill ;  and  the 
court  below  being  of  that  opinion,  the  plaint- 
iff's counsel  produced  the  due-bill,  under  the 
hand  and  seal  of  the  defendant,  as  follows  : 
"  Due  Joseph  Lamb,  for  house  rent,  $114, 
which  I  promise  to  pay  him,  or  bearer,'  on 
demand,  with  interest,  as  witness  my  hand 
and  seal,  the  first  day  of  May,  1819."  At  the 
request  of  the  plaintiff's  counsel,  the  due  bill 
or  note  was  filed  with  the  clerk,  who  made  the 
following  indorsement  upon  it:  "Saratoga 
C.  P.,  Jan.  Term,  1821  :  A  recovery  has  been 
had  for  the  amount  of  the  within  note,  in  an 
action,  for  the  use  and  occupation,  and  this 
note  is  accordingly  canceled."  The  defend- 
ant's counsel  then  objected  that  the  plaintiff 
was  not  entitled  to  a  verdict.  1.  Because, 
having  settled  with  the  defendant  for  the  rent, 
and  taken  the  note  in  writing  for  the  balance 
due,  he  could  not  abandon  the  settlement  and 
recover,  in  this  form  of  afttion,  the  rent  in- 
cluded in  the  note  or  due  bill.  2.  Because,  by 
distraining  for  the  rent  due  at  the  time  of  set- 
tlement, and  included  in  the  note,  he  was  pre- 
cluded from  maintaining  this  action.  3.  Be- 
cause the  plaintiff  *could  not  maintain  [*4O8 
this  action  without  having  first  delivered  up 
and  actually  canceled,  the  note.  It  did  not 
appear  that  any  objection  was  made  on  account 
of  the  due-bill  or  note  being  under  seal.  The 
court  below  overruled  these  objections  ;  and 
the  defendant's  counsel  tendered  a  bill  of 
exceptions  to  their  opinion.  The  jury  found 
a  verdict  for  the  plaintiff  for  $109,  being  the 
balance  of  the  note,  and  of  $25  for  one  year's 
rent,  since  accrued,  and  before  the  commence- 
ment of  the  suit,  after  deducting  the  $30  col- 
lected by  distress. 

Mr.  Vielie,  for  the  plaintiff  in  error,  con- 
tended: 

1.  That  the  right  of  action,  for  use  and 
occupation,  was  merged  in  the  settlement.  (1 
Bac.  Abr.,  281,  tit.  Assumpsit,  G  ;  2  Mod.,  43, 
44  ;  Bull.  N.  P.,  129  ;  4  Bos.  &  P.,  104  ;  12 
Mod.,  7.)  If  assumpsit  would  lie,  it  should 
have  been  on  an  insimul  computassent. 
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2.  Taking  a  sealed  note,  for  the  simple  con- 
tract debt,  was  a  merger  of  the  simple  con- 
tract.    (1  Chit.  PI.,  96.) 

3.  The  plaintiff,  afterwards,   proceeded  by 
distress,  and  sold  the  goods  of  the  defendant 
for  the  rent  :  and  having  thus  made  his  elec- 
tion of  a  remedy  of  a  higher  nature,  by  dis- 
tress, it  was  a  waiver  or  merger  of  his  right  of 
action,  for  use  and  occupation,  whether  the 
distress  produced  enough  to  satisfy  his  demand 
or  not.     (Com.  Dig.,  tit.  Election,  C,  2,  tit. 
Annuity,    C,  1  ;   Co.  Litt.,  sees.  219,  144  a, 
1456.) 

Mr.  Cowen,  contra,  insisted  that,  as  no  objec- 
tion had  been  made  before  the  court  below,  as 
to  the  note  being  sealed,  the  objection  could 
not  be  raised  here,  for  the  first  time,  that  it 
operated  as  an  extinguishment  of  the  original 
debt.  The  plaintiff  produced  and  canceled 
the  note  at  the  trial,  and  all  objection,  on  the 
ground  of  the  note  being  sealed,  was  waived. 
(5  Johns.,  467  ;  8  Johns.,  507  ;  8  East,  273  ;  14 
Johns.,  404  ;  3  Johns.,  558.)  But  rent  savors 
of  the  realty,  and  though  reserved  by  parol,  it 
ranks  as  a  debt  of  as  high  a  nature  as  a  special- 
ty. It  was  not,  therefore,  merged  in  the  sealed 
note.  (1  Vern. ,  490  ;  12  Mod. ,  7,  288  ;  1  Com. , 
4O9*]  67 ;  *Wentw.  Office  of  Exec.,  146  ; 
Toll.  Ex'r,  218,  221  ;  8  Swinb.,  835,  n.) 

WOODWORTH,  J.,  delivered  the  opinion  of 
the  court: 

It  is  well  settled,  as  a  general  rule,  that  an 
acceptance  by  a  creditor  of  a  higher  security 
than  he  had  before,  is  an  extinguishment  of 
the  first  debt ;  as  where  a  bond  or  other 
security  under  seal  has  been  accepted  in  satis- 
faction of  a  simple  contract ;  but  the  accept- 
ance of  a  bond  for  rent  is  no  extinguishment, 
because  the  rent  issuing  out  of  the  realty,  is  of 
as  high  a  nature  ;  though  a  judgment  obtained 
on  the  bond  would  extinguish  the  demand. 
(3  Bac.  Abr.,  107,  tit.  Extihg.,  D.  1  Chit. 
PI.,  96.)  This  general  doctrine  will  not  be 
questioned  ;  but  it  may  be  contended,  that 
it  is  applicable  only  to  cases  where  the  rent  is 
reserved  by  deed,  and  cannot  affect  this  case. 
That  no  such  distinction  exists,  is  apparent 
from  the  reason  orthe  rule ;  it  has  no  refer- 
ence to  the  form  of  the  contract  that  may  have 
been  made,  but  is  founded  exclusively  on  this, 
that  rent  issues  out  of  the  realty,  and  is  there- 
fore considered  a  debt  of  a  higher  nature  than 
a  simple  contract.  .Upon  full  examination,  I 
am  satisfied  this  principle  is  sound  ;  and  has 
been  recognized  whenever  it  has  been,  drawn 
in  question.  It  makes  no  difference  whether 
rent  is  secured  by  a  parol  lease  or  by  indent 
ure,  as  to  the  light  in  which  the  debt  is 
viewed. 

In  Newport  v.  Godfrey,  3  Lev.,  267;  4  Mod., 
45,  the  action  was  debt  for  rent,  on  a  parol 
lease  for  three  years,  against  the  defendant, 
the  executor  of  the  lessee,  who  pleaded  an  ob- 
ligation entered  into  by  the  testator,  and  that 
he  had  not  assets  sufficient  to  satisfy  the  debt 
due  by  the  obligation;  the  plaintiff  demurred. 
The  question  was,  whether  rent  due  on  a  parol 
lease,  the  term  being  ended,  was  payable  be- 
fore a  debt  by  obligation.  The  counsel  for  the 
defendant  did  not  controvert  the  general  prin- 
ciple, but  contended  that  the  term  being  ended 
the  arrears  were  merely  personal.  Judgment 
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was  rendered  for  the  plaintiff  in  the  Court  of 
C.  B.,  who  held  that  the  contract  remained  in 
the  realty,  though  the  term  was  determined. 
The  judgment  of  affirmance  is  reported  in  12 
Mod.,  7,  under  the  title  of  Godfrey  v.  Newton, 
where  it  was  held  by  all  the  judges  that  the 
rent  *savored  of  the  realty,  and  is  in  [*41O 
equal  degree  with  debt  on  a  bond,  and  there- 
fore the  bond  is  not  to  be  preferred  to  it. 

In  Gage  v.  Acton,  Com.,  67,  one  question 
was,  whether  an  administrator  could  plead  a 
retainer,  for  a  debt  due  to  himself  on  a  bond 
to  an  action  of  debt  for  rent;  it  was  held  that 
he  might,  for  the  debts  are  of  equal  degree. 
The  court  declared  the  case  of  Godfrey  v.  New- 
port to  be  good  law,  which  seems  to  have  been 
decided  on  the  ground  that  an  executor  can- 
not plead  a  bond  made  by  the  testator,  and  not 
satisfied,  to  an  action  for  rent;  for  being  of 
equal  degree,  one  cannot  be  a  bar  to  the  other. 

In  the  case  in  Com.  the  court  held  that  there 
was  no  difference  between  rent  due  upon  a 
lease  by  p.arol  and  a  lease  by  indenture;  for  in 
both  cases  the  rent  is  of  the  same  quality,  and 
that  one  may  be  retained  against  &•  debt  due 
on  bond  as  well  as  the  other.  The  same  doc- 
trine was  laid  down  in  fitonehouse  v.  Ilford,  1 
Com.,  145;  and  in  3  Bac.  Abr.,  82,  these  cases 
are  cited  with  approbation.  So,  also,  in  Willet 
v.  Earle,  1  Vern.,  490,  the  point  was,  whether 
an  executor  who  had  paid  the  arrears  of  rent 
reserved  upon  a  parol  lease,  had  well  adminis- 
tered, so  as  to  bar  tue  plaintiffs,  who  were 
bond  creditors.  The  court  was  of  opinion 
that  the  rent,  though  upon  a  parol  lease, 
partook  of  the  realty,. and  was,  therefore,  to 
be  preferred  to  debts  upon  bond.  If  such  be 
the  law,  of  which. I  have  no  doubt,  it  disposes 
of  the  present  cause;  for  it  appears  that  the 
plaintiff  rented  the  house  and  lot,  at  the  yearly 
rent  of  $25;  and  admitting  it  was  a  parol  de- 
mise, the  action  for  rent  was  not  merged,  by 
taking  a  specialty  for  the  amount  due,  but 
they  stand  in  equal  degree.  The  plaintiff  be- 
low had  his  election  to  pursue  his  remedy  on 
either.  The  doctrine  of  merger  does  not 
apply.  The  form  of  action  is  assumpsit;  but 
being  for  the  recovery  of  rent,  although  re- 
served by  parol,  it  is,  for  the  reason  given  in 
the  adjudged  cases,  of  as  high  a  nature  as  an 
instrument  under  seal.  This  view  of  the  sub- 
ject renders  it  unnecessary  to  inquire;  whether 
the  defendant  in  the  court  below,  by  not  dis- 
tinctly making  this  objection,  can  now  be 
permitted  to  urge  it  as  cause  for  a  reversal. 
If  there  is  no  difficulty  in  the  *way  of  [*4 1 1 
a  recovery  arising  from  the  effect  of  a  seal, 
neither  is  there  any  on  the  ground  of  a  settle- 
ment, and  taking  a  note  for  the  balance  due. 
There  is  no  proof  that  the  plaintiff  below  ac- 
cepted the  note  in  satisfaction,  and  thereby 
waived  his  original  demand. 

The  second  and  third  points  may  be  dis- 
missed in  few  words.  If  the  plaintiff  below 
had  a  right  to  distrain,  it  was  a  concurrent 
remedy;  it  did  not  affect  the  right  to  maintain 
an  action,  unless  thereby  payment  or  satisfac- 
tion had  been  obtained.  The  property  dis- 
trained was  sold  for  $30;  to  that  amount  it 
was  a  valid  set-off,  but  it  had  no  other  or 
greater  effect.  The  due-bill  was  effectually 
canceled  by  the  indorsement  made  on  it.  by 
order  of  the  court.  The  evidence  of  cancel- 
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ing  was  inseparable  from  the  note,  and  ren- 
dered it  a.  dead  letter.  It  must  be  considered 
as  having  been  done  by  the  assent  of  the 
plaintiff;  for,  unless  he  had  assented,  the  court 
would  not  have  sustained  his  action;  his 
election  to  put  his  right  to  recover  on  the 
ground  of  use  and  occupation,  was  an  aban- 
donment of  the  note,  and  evidence  of  his 
assent  to  its  being  canceled.  The  court  are  of 
opinion  that  none  of  the  exceptions  were  well 
taken,  and  that  the  judgment  of  the  court  be- 
low ought  to  be  affirmed. 

Judgment  affirmed. 

Cited  in— 2  Cow.,  658;  20  Wend.,  20;  13  N.  Y.,  568;  1 
Barb.,  397. 


JACKSON,  ex  dem.  TOTTED,  v.  ASPELL. 

Dower — Alienation,   Before    Admeasurement- 
Alienee,  Cannot  Have  it  Admeasured  to  him. 

The  right  to  dower,  until  it  is  duly  admeasured 
and  assigned,  cannot  be  aliened,  so  as  to  enable  the 
grantee  to  maintain  an  action  for  it,  in  his  own 
name.  And  if  a  surrogate,  at  the  instance  of  a  pur- 
chaser of  the  widow's  right  of  dower,  has  the 
dower  admeasured,  and  assigned  to  him,  the  pro- 
ceeding is  coram  non  judtee,  and  confers  no  title, 
under  the  Statute,  even  though  the  heir,  or  his 
guardian,  consented  to  it. 

Citations— 17  Johns.,  123, 168;  Cruise  Dig.,  159,  sec. 
2; 'Glib.  Ten.,  26:  1  N.  R.  L.,  60,  sec.  3. 

THIS  was  an  action  of  ejectment  for  land  in 
Warwick,  tried  at  the  Orange  Circuit,  in 
Apr. ,  1822,  before  Mr.  Justice  Yates. 

The  plaintiff's  lessor,  Sally  Totten,  claimed 
title  to  the  premises  as  heir  at  law  to  her  father, 
Silas  T.,  deceased.  The  seisin  of  Silas  Totten 
41iJ*j  of  the  premises,  his  death,  and  *that 
the  lessor  was  his  only  child,  were  proved  by 
the  plaintiff. 

The  defendant  offered  to  prove  that  Eliza- 
beth Totten,  the  widow  of  Silas  Totten,  being 
indebted  to  the  estate  of  S.  Totten,  her  de- 
ceased husband,  assumed  to  pay  the  same;  and 
that,  as  such  widow,  she  was  entitled  to  dower 
in  the  lands  of  of  S.  Totten,  and  being  so  in- 
debted and  entitled  to  dower,  she  intermarried 
with  Joseph  Sayre  ;  that  proceedings  were  had 
against  Sayre  after  such  marriage,  as  an  ab- 
sent and  absconding  debtor,  and  that  under 
and  by  virtue  of  such  proceedings,  her  right 
of  dower  in  the  premises  was  sold  and  con- 
veyed for  the  life  of  E.  Totten  (Mrs.  Sayre), 
by  the  trustees  of  the  creditors  of  J.  Sayre, 
to  the  defendant,  as  the  right  of  dower  of 
Elizabeth  Totten  (Mrs.  Sayre),  for  payment  of 
the  debt  so  due  as  aforesaid  ;  and  that  E.  Tot- 
ten (Mrs.  Sayre)  had,  from  the  death  of  S. 
Totten,  to  the  time  of  the  sale,  occupied  the 
premises,  being  a  farm,  and  was  living  at  the 
time  of  the  trial.  The  defendant  offered  to 
prove  that  after  the  sale  and  conveyance  to 
him,  he  applied  to  the  surrogate  of  Orange 
Co.,  under  the  Act  of  Jan.  26,  1807,  for  ad- 
measurement of1  the  dower  ;  and  that  pursu- 
ant to  such  application,  the  'premises  in  ques- 
tion were  admeasured  and  set  off  to  the  de- 
fendant, as  the  right  of  dower  of  the  said  E. 
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Totten,  then  E.  Sayre,  and  that  such  applica- 
tion was  made  with  the  consent  of  James 
Wood,  guardian  of  the  lessor  of  the  plaintiff, 
who  was  then  an  infant,  which  consent  ap- 
peared by  the  record  of  proceedings.  All 
this  testimony  was  rejected  by  the  judge,  who 
directed  a  verdict  for  the  plaintiff,  which  was 
accordingly  found  by  the  jury. 

The  case  was  submitted  to  the  court  without 
argument. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

When  dower  has  been  duly  admeasured  and 
assigned,  the  widow  acquires  a  vested  estate 
for  life,  and  can  maintain  an  action  of  eject- 
ment to  recover  the  possession.  (Jackson  v. 
ffiscson,  17  Johns.,  123.) 

The  right  to  dower,  until  'it  is  legally  and 
duly  assigned,. is  a  right  resting  in  action  only, 
and  it  cannot  be  so'aliened,  so  as  to  enable  the 
grantee  to  bring  an  action  in  his  own  name. 
*  A  feme  covert,  or  a  widow,  may  release  [*4 1 3 
her  claim  of  dower,  so  as  to  bar  herself,  but 
she  can  invest  no  other  person  with  the  right 
to  maintain  an  action  for  it,  until  it  has  been 
assigned.  (Jackson  v.  Vanderheyd&n,  17  Johns. , 
168.)  Cruise  (Dig.,  Vol.  I.,  p.  159,  sec.  2)  and 
Gilbert  (Tenures,  26)  fully  agree  with  this 
doctrine.  It  is  laid  down  by  them,  that  the 
widow  has  no  estate  in  the  land  until  assign- 
ment, for  the  law  casts  the  freehold  on  the 
heir  immediately  on  the  death  of  the  ancestor. 

The  question  then  arises,  whether  the  dower 
in  this  case  has  been  well  assigned.  It  was 
not  assigned  when  the  trustees  sold,  and  they 
had  nothing  to  sell  but  aright  of  action,  which 
was  personal,  as  regards  the  widow.  The 
3d  section  of  the  Act  (1  N.  R.  L.,  60)  provides 
that  if  the  widow  shall  neglect,  or  refuse  to 
demand  her  dower,  for  forty  days  after  the 
death  of  her  husband,  that  then  it  shall  be 
lawful  for  the  surrogate  of  the  county  where 
the  land  lies,  upon  the  petition  of  the  heirs, 
guardians  of  minor  children,  or  other  pro- 
prietors or  owners,  to  issue  an  order  to  three 
disinterested  freeholders  of  the  county,  to  be 
by  him  appointed,  to  admeasure  and  lay  off 
one  third  of  the  land  as  the  widow's  dower. 
The  defendant  was  not  a  proprietor  or  owner 
of  the  land,  within  the  purview  of  the  Statute; 
he  claimed  to  be  the  owner  of  the  right  of 
dower  only,  not  of  the  lands  out  of  which  the 
dower  was  to  be  assigned  ;  and  we  have  seen 
that  the  widow  herself  had  no  estate  in  the 
land  before  the  assignment,  and  therefore  the 
defendant  could  have  none.  The  proceedings, 
then,  before  the  surrogate  were  coram  non 
j'idice,  for  no  one  applied  for  admeasurement, 
having  a  right  under  the  Statute  to  make  such 
application.  The  consent  of  the  guardian  of 
the  lessor,  that  the  defendant  might  make  such 
application  is  unavailing  ;  for  it  could  give  no 
jurisdiction  where  none  existed  before.  The 
evidence  offered  by  the  defendant  was  prop- 
erly overruled,  and  the  motion  for  a  new  trial 
must  be  denied. 


Motion  denied. 
Cited  in-2  Cow.,  651 ;  1  Barb.,  507. 
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414*]  *COVELL 

v. 
WESTON  ET  AL.,  Heirs  of  WESTON. 

Plea  of  Matter,  Arising  After  Suit  Brought — 
Liability  of  Heirs,  in  Respect  to  Land  for  In- 
testate's Debts — Lien  of  Creditors  of  Intestate 
on  Land — Sale  Under  Orderr  of  Court,  for 
Want  of  Personal  Assets  —  Bar  to  Action 
Against  Heir. 

Though  a  matter  of  defense  arising1  after  the 
commencement  of  the  suit,  cannot  be  pleaded  in 
bar  of  the  action  generally,  yet  it  may  be  pleaded 
in  bar  of  the  further  maintenance  of  the  suit ;  and 
a  judgment  recovered  since  the  action  was 
brought,  may  be  pleaded  by  executors  in  bar  of  the 
action. 

Heirs  being  liable  to  creditors  of  their  ancestor, 
in  respect  to  lands  descended  to  them,  no  alienation 
by  them,  after  suit  brought,  can  protect  them  or 
the  purchaser.  But  where  the  land  is  sold,  by  order 
of -a  Court  of  Probates,  or  surrogate,  on  the  appli- 
cation of  the  executor  or  administrator,  for  want 
of  sufficient  personal  assets,  under  the  Statute  (sess. 
36,  eh.  79,  sees.  23,  24,  25 ;  IN.  R.  L.,  444-451),  such  sale 
being  declared  valid  and  effectual  against  the  heirs 
and  devisees,  and  all  persons  claiming  by,  from  or 
under  them,  is  also  valid  and  conclusive  against  a 
creditor  who  had  brought  his  action  against  the 
heirs,  and  may  be  pleaded  in  bar  of  the  action. 
Such  creditor,  by  bringing  his  action  against  the 
heirs,  does  not  acquire  a  lien  upon  the  land  de- 
scended-to  them  ;  his  lien  is  merely  on  the  heirs,  in 
respect  to  the  land,  so  that  they  cannot  aliene  it 
after  the  action  brought,  and  defeat  his  claim.  The 
heir  of  an  intestate  takes  the  land  of  his  ancestor, 
subject-to  the  right  of  the  administrator  to  apply 
to  a  Court  of  Probates  or  surrogate  for  the  sale  of 
it  in  order  to  pay  debts ;  and  when  the  power  given 
by  the  Statute  to  the  Court  of  Probates  for  that 
purpose  has  been  executed,  the  title  of  the  heir  is 
gone,  and  he  has  nothing  by  descent, 

Citations-4  Bast,  502 ;  Stat.,  3  and  4  W.  &  M.,  ch.  5, 
sec.  5  ;1  N.  R.  L.,  317,  450,  451 ;  7  Wheat.,  114. 

THIS  was  an  action  of  assumpsit  against  four 
defendants,  two  of  whom  were  returned, 
not  found.  The  declaration  which  was  filed 
in  May  Term,  1821,  stated  that  Stephen  Wes- 
ton,  of  whom  the  defendants  are  heirs  in  his 
lifetime,  to  wit :  Oct.  29,  1808,  at,  &c.,  made 
a  certain  instrument  in  writing,  &c.,  to  the 
plaintiff,  and  thereby  promised  to  pay  to  the 
plaintiff  $200  in  neat  stock  without  interest, 
if  the  title  to  a  certain  tract  of  land  in  Junius, 
being  100  acres  in  the  northeast  corner  of  lot 
No.  41,  in  Junius,  should  fail;  the  said  sum  to 
be  paid  when  the  title  should  fail,  and  for 
which  the  said  Stephen  W.  admitted  he  had 
received  a  full  compensation.  The  plaintiff 
averred  that  the  title  to  the  land  mentioned 
did  fail,  Nov.  22,  1819,  of  which  the  defend- 
ants had  notice,  &c.  By  reason  whereof,  and 
by  force  of  the  law  in  such  case  made  and 
provided,  the  defendants,  as  heirs  of  S.  W., 
became  liable  to  pay,  &c.,  and  in  consideration 
of  such  liability,  &c.,  promised  the  plaintiff 
to  pay  to  him  the  said  sum  of  $200,  &c.  The 
declaration  also  contained  counts  for  money 
paid,  and  money  lent  to  the  ancestor  of  the 
defendants,  and  money  had  and  received  to 
the  use  of  the  plaintiff. 

The  two  defendants  who  were  impleaded 
with  the  others,  pleaded  :  1.  Non  assumpsit. 
2.  That  the  plaintiff  ought  not  further  to  have 
and  maintain  his  action,  &c.,  because  on  Jan. 
1,  1815,  the  said  Stephen  Weston  died  intes- 
tate, in  the  State  of  Ohio,  and  his  estate  was 
415*]  afterwards  *found  indebted  to  divers 
persons  in  a  large  sum  of  money,  to  wit :  in 
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the  sum  of  $2,223.79  ;  that  after  the  death  of 
Stephen  Weston,  to  wit :  Feb.  11,  1818,  letter* 
of  administration  were  issued  by  the  Court  of 
Probates  of  this  State  to  Polly  Weston  ;  and 
that  in  pursuance  of  the  Statute,  in  such  case 
made  and  provided,  P.  W.  proceeded  to  ad- 
minister upon  the  estate,  and  expended  and 
paid  out  the  whole  of  the  goods  and  chattels, 
credits  and  effects  of  Stephen  W.,  at  the  time 
of  his  death,  in  her  hands  to  be  administered, 
leaving  still  due  from  the  estate  a  large  sum  of 
money,  to  wit:  the  sum  of  $1,937.88;  that 
afterwards,  to  wit :  Sep.  4,  1821,  at  a  Court  of 
Probates,  in  pursuance  of  the  Act  in  such  case 
made  and  provided  (setting  out  the  proceed- 
ings), it  was  ordered  and  adjudged  by  that 
court,  that  the  whole  of  the  estate  of  Stephen 
W.,  consisting  of  a  farm  in  the  town  of  Pom- 
pey  (describing  it),  should  be  sold  to  pay  the 
debts  due  from  the  intestate's  estate  ;  that  P. 
W.,  the  administratrix,  in  pursuance  of  stich 
order  afterwards,  Nov.  5,  1821,  sold  at  public 
auction  all  the  real  estate  of  the  intestate,  to 
Charles  Wailis,  the  highest  bidder,  for  $602, 
which  sale  was  afterwards,  Dec.  20, 1821,  con- 
firmed by  the  Court  of  Probates,  and  the  ad- 
ministratrix directed  to  convey  the  estate,  on 
payment  of  the  purchase  money  ;  and  the  de- 
fendants  averred  that  the  purchase  money 
was  paid  Jan.  19,  1822,  into  the  Court  of  Pro- 
bates, according  to  the  Act,  and  that  the  ad- 
ministratrix executed  a  deed  of  conveyance  to 
the  purchaser  ;  and  the  defendants  averred 
tLat  no  lands  or  tenements,  other  than  the 
premises  so  sold  by  the  administratrix,  ever 
came  to  them,  or  either  of  them,  by  descent 
from  Stephen  Weston,  with  a  verification. 
To  this  plea  there  was  a  general  demurrer,  and 
joinder  in  demurrer. 

Mr.  L.  F.  Steevens,  in  support  of  the  demur- 
rer, contended  : 

1.  That  the  plea  showed  the  certainty  of 
assets    descended,   when  the  suit  was  com- 
menced, and  when  the  lien  of    the  plaintiff 
became  perfect.      The  Statute  (1  N.  R.  L., 
316,  sess.   36,  ch..  93),  gives  every  creditor, 
whether  by  simple  contract  or  specialty,   an 
action  against  the  heirs  of  the  *debtor  ;  [*4 1 6- 
and  the  2d  section  declares  that  in  all  cases 
where  any  heir  is  liable  to  pay  the  debt  of  his 
ancestor,  in  regard    of   any  lands,   &c.,  de- 
scending to  him,  shall  aliene  the  same  before 
suit  brought,  such  heir  shall  be  answerable 
for  such  debt,  to  the  value  of  the  land  so 
aliened  ;  in  which  case,  all  creditors  shall  be 
preferred,  as  in  actions  against  executors  and 
administrators      The  creditor  who  first  com- 
mences his  suit  acquires  a  lien,  which   ha» 
relation  to  the  issuing  of  the  writ,  and  must 
be  first  satisfied  by  the  heirs.     (Bac.  Abr. ,  tit. 
Heirs,    F;  Co.  Litt.,  102;  Carth.,  245.)     The 
purchaser  at  public  auction  must  look  to  see 
if  there  is  a  lien.     (18  Johns.,  441.) 

2.  The  heirs  cannot  avail  themselves  of  a 
sale  by  the  administratrix  ;  for  they  ought  to 
have  appeared  before  the  Court  of  Probates 
and  objected  to  the  sale. 

3.  The  plea  is  insufficient  and  bad  in  law. 
Mr.  Cody,  contra.     The  Act  Relative  to  the 

Court  of  Probates,  &c.  (sess.  36,  ch.  79,  sess. 
23-26  ;  1  N.  R.  L.,  444-450,  451),  declares  that 
all  sales  of  real  estate,  made  by  order  of  the 
Court  of  Probates,  or  surrogate,  and  the  con- 
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veyances  for  the  same,  shall  be  valid  and 
effectual  against  the  heirs  and  devisees  of  the 
testator  or  intestate,  and  all  claiming  by,  from 
and  under  them.  From  the  time  administra- 
tion is  granted,  the  power  of  alienation  by  the 
heir  is  suspended.  It  is  said  that  a  commence- 
ment of  a  suit  against  the  heirs,  creates  a  lien 
on  the  estate  descended,  which  cannot  be  im- 
paired. Suppose  a  judgment  and  a  sale,  would 
not  the  judgment  creditor  claim  by,  from  or 
under  the  heir  ?  Again  ;  the  Act  (sec.  23) 
requires  all  persons  interested,  pursuant  to 
public  notice  given  for  that  purpose,  to  appear 
before  the  Court  of  Probates,  or  surrogate,  to 
show  cause  against  the  sale.  Now,  if  the 
plaintiff,  by  commencing  his  suit,  acquired  a 
lien  on  the  estate,  he  had  an  interest  in  it,  and 
it  was  his  duty  to  have  appeared  before  the 
Couit  of  Probates,  alleged  his  interest  and 
showed  cause.  If  the  court  had  decided 
against  him,  he  would  have  his  remedy  by 
appeal,  which  is  given  by  the  Statute.  The 
British  Statutes  are  not  applicable  to  a  case 
like  the  present.  In  the  cases  referred  to  by 
417*]  the  plaintiff's  counsel,  *the  lien,  if 
any,  by  action,  is  where  the  suit,  is  commenced 
by  Original  writ,  and  the  judgment  under  the 
Statute  is  general,  and  destroys  any  lien. 
Again  ;  this  is  a  contest  between  creditors, 
and  the  Statute  gives  a  preference  to  the  first 
judgment,  not  to  the  first  action  ;  for  it  says 
the  preference  against  the  heirs  shall  be  the 
same  as  against  executors  and  administrators. 

The  administratrix,  as  a  trustee  for  all  the 
creditors;  commenced  the  proceedings  in  the 
Court  of  Probates,  for  the  purpose  of  paying 
all ;  and  the  proceeds  of  the  sale  were  brought 
into  the  court  as  a  fund,  to  be  distributed 
equally  amone  all  the  creditors,  pari  passu. 
The  power  of  the  administratrix  commenced 
from  the  death  of  the  intestate  ;  and  the  exer- 
cise of  that  power  defeats  any  action  brought 
by  a  creditor. 

All  the  lands  which  descended  to  the  heirs 
have  been  sold  by  the  judgment  of  a  court  of 
law,  and  by  virtue  of  the  Statute,  without  any 
agency  of  the  heirs,  who  had  no  power  to 
prevent  it. 

Again ;  this  suit  was  commenced  against 
four  heirs,  two  of  whom  have  not  been  brought 
into  court.  All  the  heirs  must  be  brought  into 
court.  (6  Johns. ,  59.)  The  Statute  does  not 
provide  for  proceeding  against  one  heir,  when 
it  appears  on  the  face  of  the  pleadings  that 
there  are  more  than  one. 

Again  ;  in  the  first  count,  the  contract  is 
void  for  want  of  a  consideration.  The  note 
is  for  neat  stock,  and  no  breach'  is  alleged  ; 
and  in  the  second  count,  the  promises  are  laid 
to  have  been  made  by  the  intestate,  not  by  the 
heirs. 

Mr.  Steevens,  in  reply,  said  that  he  did  not 
ask  for  any  judgment  which  could  prejudice 
the  heirs,  if  they  had  pleaded  correctly.  The 
plaintiff  seeks  only  a  judgment  against  the 
lands  of  their  ancestor,  which  descended  to 
them.  The  plea  admits  that  land  descended. 
As  to  the  plaintiff's  claim  upon  that  land,  it 
can  be  litigated  with  the  purchaser.  The  sale, 
though  effectual  as  against  heirs  and  devisees, 
and  those  claiming  under  them,  is  not  conclu- 
sive against  the  plaintiff. 
4 1 8*]  *Again  ;  the  Statute  (sec.  23)  de- 
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clares,  that  when  any  executor  or  administra- 
tor shall  discover,  or  suspect,  that  the  per- 
sonal estate  of  such  testator  or  intestate  is  in- 
sufficient to  pay  his  debts,  the  executor  or  ad- 
ministrator shall,  as  soon  as  conveniently  may 
be,  deliver  an  account  of  the  personal  estate 
and  debts  to  the  Court  of  Probates,  or  to  the 
surrogate,  and  request  his  aid  in  the  premises. 
Now,  nearly  four  years  elapsed  after  the  ad- 
ministration was  granted  before  any  applica- 
tion was  made  to  the  Court  of  Probates,  for  a 
sale  of  the  real  estate.  This  was  an  unreason- 
able time.  As  to  the  objection,  that  all  the 
heirs  are  not  brought  into  court,  we  say,  that 
the  heirs  are  joined  within  the  meaning  of  the 
Statute.  Heirs  are  debtors  by  law.  (5  Co.,  11.) 
They  may  be  declared  against  in  the  debel  et 
detinet.  If  one  joint  debtor  is  made  to  pay 
the  whole,  he  may  call  on  the  others  to  con- 
tribute. The  acknowledgment  of  one  joint 
debtor,  of  the  existence  of  a  debt,  so  as  to 
take  a  case  out  of  the  Statute  of  Limitations, 
has  been  held  to  apply  to  executors,  heirs  and 
devisees.  (15  Johns.,  3,  4.) 

SPENCER,  C h.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiffs  have  taken  three  objections 
to  the  plea:  1st.  That  it  shows  the  certainty 
of  assets  when  the  suit  was  commenced,  at 
which  time,  it  is  urged,  the  plaintiff's  lien  be- 
came perfect.  2d.  That  the  heirs  cannot  avail 
themselves  of,  a  sale  by  the  administrator,  be- 
cause they  ought  to  have  appeared  before  the 
judge  of  probates,  and  objected  to  a  decree. 
3d.  That  it  is  bad  in  law. 

If  we  are  to  understand,  by  the  first  objec- 
tion, that  the  plea  is  bad,  because  it  sets  forth 
the  occurrence  of  events  happening  after  the 
action  brought,  but  before  the  plea  was  put-  in, 
there  is  no  foundation  for  the  objection.  In 
Le  Bret  v.  Papillon,  4  East,  502,  the  plea  was 
in  bar,  that  the  plaintiff  was  an  alien  enemy  ; 
replication,  that  at  the  time  of  exhibiting  his 
bill,  as  well  the  plaintiff,  as  the  persons  then 
exercising  the  powers  of  government  in  France, 
were  at  peace  and  amity  with  the  King  of 
Great  Britain  and  his  subjects.  To  this  the 
defendant  demurred.  The  court  were  of  opin- 
ion that  the  plea  was  ill  pleaded  ;  that  it 
should  have  been  that  the  plaintiff  ought  not 
further  to  *have  and  maintain  his  ac-  [*419 
tion,  and  that  no  matter  of  defense  arising 
after  action  brought  could  properly  be  pleaded 
in  bar  to  the  action  generally.  It  was  distinctly 
admitted  by  the  court,  that  a  plea  of  judg- 
ment recovered,  by  executors,  in  bar  of  the 
action,  subsequent  to  the  suit  brought,  might 
be  pleaded  generally  in  bar ;  and  on  the  prin- 
ciple that  the  judgment  of  the  court  need  not 
be  in  the  words  of  the  plea,  but  that  they  had 
the  power  to  give  the  proper  judgment.  In 
that  case,  they  gave  judgment  that  the  plaint- 
iff be  barred  from  further  having  and  main- 
taining his  action.  There  can. be  no  stronger 
objection  to  this  plea,  which  is,  that  the  plaint- 
iff ought'  not  further  to  have  and  maintain  his 
action,  put  in  before  any  other  plea  had  been 
interposed,  than  there  is  to  a  pleapwis  darrein 
continuance.  Had  the  defendant  pleaded  be- 
fore the  proceedings  before  the  judge  of  pro- 
bates terminated,  he  might  have  relinquished 
such  plea,  and  pleaded  as  he  .has  now  done. 
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The  second  objection  to  the  plea  is  founded 
on  the  position  that  the  plaintiff  having  ac- 
quired a  lien  on  the  lands  descended,  by  the 
commencement  of  his  suit,  his  lien  is  not  af- 
fected by  the  subsequent  sale  under  the  decree 
of  the  judge  of  probates  ;  or,  if  affected  by 
that  proceeding,  the  defendants  are  responsi- 
ble for  it,  on  the  ground  that  they  might  suc- 
cessfully have  opposed  the  decree  which  was 
made,  by  showing  the  commencement  and 
pendency  of  this  suit.  At  common  law,  if  the 
heir  had  bona  fide  aliened  the  lands  which  he 
had  by  descent,  before  an  action  was  com- 
menced against  him,  he  might  discharge  him- 
self, by  pleading  that  he  had  nothing  by  de- 
scent at  the  time  of  suing  out  the  writ,  and 
the  obligee  had  no  remedy  at  law  ;  but  now, 
by  the  Stat.  of  3  and  4  W.  &  M.,  ch.  5,  sec.  5, 
and  by  the  2d  section  of  our  Statute  (1  N.  R.  L. , 
317),  heirs  aliening  lands  before  suit  brought 
are  liable  for  the  value.  .  So  that,  since  the 
Statute,  an  heir  having  lands  by  descent,  is 
liable  in  respect  to  such  lands,  whether  he  has 
aliened  or  not ;  and  in  this  sense,  and  no  other, 
has  a  creditor  of  the  ancestor  any  lien  on  the 
lands  descended.  An  alienation  by  the  heir, 
after  suit  brought,  cannot  protect  the  heir,  or 
even  a  purchaser  from  him.  In  this  case,  the 
heirs  have  been  passive  ;  the  lands  descended 
have  been  conveyed  by  regular  proceedings 
42O*]  *before  the  judge  of  probates ;  their 
title  has  been  defeated,  not  by  their  act,  but 
by  the  act  of  the  law.  The  Statute  (1  N.  R. 
L.,  450,  451)  provides  that  when  an  executor 
or  administrator  shall  discover  that  the  per- 
sonal estate  of  the  testator  or  intestate  is  in- 
sufficient to  pay  the  debts  of  the  testator  or  in- 
testate, he  shall  apply  for  the  sale  of  the  real 
estate  whereof  the  testator  or  intestate  died 
seised  ;  and  it  declares  that  the  conveyances 
for  the  same  shall  be  valid  and  effectual 
against  the  heirs  and  devisees,  and  all  claiming 
by,  from  or  under  them.  What  claim  has  the 
plaintiff  to  the  land  of  the  intestate  ?  Cer- 
tainly none  which  attached  on  the  land  in  the 
lifetime  of  the  intestate.  His  claim  is  upon 
the  heirs,  in  consequence  of  the -indebtedness 
of  the  intestate,  in  respect  to  the  lands  which 
have  descended  to  them.  If,  therefore,  he  has 
any  claim,  it  is  by,  from,  or  under  the  heirs ; 
and  we  perceive  that  the  title  of  the  purchaser, 
under  the  sale  by  the  decree  of  the  judge  of 
probates,  is  paramount  to  any  such  claim. 
The  error  into  which  the  plaintiff's  counsel  has 
fallen,  is  in  supposing  that  the  creditor  has  an 
actual  Men  on  the  land.  He  has  a  lien  on  the 
heirs,  in  respect  to  the  land,  so  that  they  can- 
not convey  it,  after  action  brought,  to  defeat 
his  claim;  but  he  has  no  lien  on  the  land  itself. 
By  the  laws  of  Connecticut  the  real  estate  of 
an  intestate  is  liable  to  be  sold  for  the  pay- 
ment of  his  debts,  where  there  is  a  deficiency 
of  personal  estate.  The  administrator  has  no 
right  to  meddle  with  the  real  estate  by  virtue 
of  his  general  power,  but  derives  this  special 
authority,  as  with  us,  from  the  order  of  the 
Court  of  Probates,  which  possesses  jurisdic: 
tion  to  direct  a  sale,  upon  a  proper  application, 
and  proof  of  the  deficiency  of  the  personal  es- 
tate. In  the  case  of  Ricardv.  Williams,  7  Wh,, 
114,  which  came  before  the  Supreme  Court  of 
the  United  States,  upon  a  case  from  Connecti- 
cut, in  which  there  had  been  a  sale,  under 
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the  order  of  the  judge  of  probates,  of  real  es- 
tate, the  question  was,  whether  the  purchaser 
under  that  sale  was  entitled  to  claim  and  hold 
it  against  the  bona  fide  purchaser  of  the  heir  ; 
and  the  court  held  that  the  power  of  sale, 
when  ordered,  did  not  convey  any  estate  in  the 
lands  to  the  administrator  ;  that  he  derived  an 
authority  to  sell  from  the  court  ;  and  that  the 
estate  passed  to  the  purchaser,  upon  his  entry 
into  the*land  by  operation  of  law,  so  [*421 
that  he  is  in  under  the  estate  of  the  intestate, 
and  it  was  aptly  compared  to  a  power  given 
by  a  will  to  executors  to  sell  an  estate.  In  such 
case,  the  lands  descend,  and  the  interest  of  the 
heir  is  liable  to  be  defeated  by  a  sale  by  the 
executors.  In  such  a  case,  if  the  heir  was  to 
be  sued  for  a  debt  of  the  ancestor,  and  prior  to 
the  plea  the  executors  should  sell,  could  it  be 
pretended  that  the  heirs  have  anything  by  de- 
scent ?  So,  here,  the  heirs  took  subject  to  the 
right  of  the  administratrix  to  apply  to  the 
Court  of  Probates  to  sell  the  real  estate  to  pay 
debts,  and  when  that  power  is  executed,  and 
a  sale  has  taken  place,  the  title  of  the  heir  is 
gone,  and  he  has  nothing  by  descent. 

Nor  could  the  heirs  have  made  any  success-, 
ful  opposition  before  the  Court  of  Probates. 
They  could  have  shown  that  they  were  sued 
for  a  debt  of  the  intestate  ;  but  the  answer 
would  have  been,  that  the  event  had  happened 
when  the  lands  could  be  sold  for  the  payment 
of  all  the  creditors,  pari  passu. 

This  view  of  the  case  renders  it  unnecessary 
to  consider  the  objections  made  by  the  defend- 
ant's counsel,  to  the  regularity  of  proceeding 
against  a  part  of  the  heirs  only,  and  to  the  suf- 
ficiency of  the  declaration.  The  plea  itself 
may  not  be  formal,  but  the  demurrer  is  gen- 
eral, and  no  objections  have  been  taken  to  the 
plea. 

Judgment  for  the  defendants. 

Cited  In— 18  Wend.,  125;  2  Den.,  322;  23  Hun,  121 ; 
13  Barb.,  264 ;  19  Abb.  Pr.,  268 ;  1  Rob.,  716;  3  Redf., 


BUCKLEY  «.  PACKARD  ET  AL. 

Goods  Consigned  by  Plaintiff  to  Shipmaster  for 
Sale — Delivered  by  him  to  Commission  Mer- 
chants, with  Knowledge  of  Plaintiff's  Owner- 
ship— Commission  Merchants  Accountable  to 
Plaintiff. 

The  plaintiff,  a  merchant  in  N.  Y.,  consigned 
goods  to  the  master  of  a  vessel  bound  to  Havana, 
for  sale.  The  muster,  on  his  arrival  at  Havana, 
delivered  the  goods  to  the  defendants,  commis- 
sion merchants  there,  for  sale.  Held  that  the  mas- 
ter having  no  authority  to  pledge  the  goods  for 
his  own  account,  the  defendants,  by  receiving  the 
goods,  with  knowledge  that  they  belonged  to  the 
plaintiif,  became  substituted,  as  factors  or  ajrents, 
in  place  of  the  master,  and  were  accountable  for 
the  proceeds  to  the  plaintiff ;  and  could  not  retain 
them  for  any  advances  made  by  them  to  the  mas- 
ter, or  for  a  balance  of  an  account  arising  from 
transactions  between  them  and  the  master. 

Citations-1  Maule  &  S.,  140,  484  ;  2  Maule  &  S.,  298, 
301 ;  9  Johns.,  476. 

THIS  was  an  action  of  assumpsit,  to  recover 
the  amount  of  merchandise  shipped  by 
the  plaintiff  to  Havana,  and  *there  [*422 
received  and  sold  by  the  defendants,  partners, 
under  the  firm  of  Packard  &  Gowen,  on  com- 
mission.    The  cause  was  tried   at  the  N.  Y. 
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sittings,  in  June,  1821.  June  16,  1817,  the 
plaintiff,  at  N.  Y.,  shipped  on  board  of  the 
brig  Mary,  Francis  Smith  master,  bound  to 
Havana,  five  bales  of  merchandise,  consigned 
to  the  master,  for  sale.  On  the  arrival  of  the 
goods  at  Havana,  they  were  placed  in  the 
hands  of  the  defendants,  as  commission  mer- 
chants, to  be  sold.  After  the  goods  were  so 
received,  the  defendants,  Aug.  9,  1817, 
shipped  on  board  of  the  brig  Mary  a  quantity 
of  sugars,  amounting  to  $2,563.75,  for  ac- 
count of  the  plaintiff,  and  consigned  to  the 
master  ;  and  on  the  arrival  of  the  vessel  'at  N. 
Y.,  the  sugars  were  delivered  to  the  plaintiff. 
Oct.  21,  1817,  the  plaintiff  shipped  two  bales 
of  cloth  on  board  of  the  same  vessel,  bound  for 
the  Havana,  consigned  to  the  same  master, 
for  sale ;  and  who,  on  his  arrival  at  Havana, 
delivered  the  goods  to  the  defendants,  to  be 
sold.  Dec.  12,  1817,  the  defendants  wrote  to 
the  plaintiff,  mentioning  that  Capt.  Smith  had 
placed  the  cloths  of  the  plaintiff  in  their  hands 
for  sale,  but  that  they  could  not  then  be  sold 
without  a  great  loss,  and  requesting  instruc- 
tions. The  plaintiff,  in  his  answer.  Mar. 
7,  referred  it  to  the  judgment  of  the  de- 
fendants, as  to  the  best  time  for  selling  the 
cloths.  Several  letters  passed  between  the 
parties  on  the  subject  ;  and  Dec.  21,  1818,  the 
defendants  informed  the  plaintiff  that  they 
had  sold  his  cloths,  and  that  the  account  of 
sales  should  be  made  up  and  rendered  to 
him  by  the  next  vessel.  Feb.  4,  1819,  the 
defendants  wrote  to  the  'plaintiff,  saying  that 
they  inclosed  the  account  of  sales  of  cloths 
and  cassimeres,  per  the  brig  Mary,  net  pro- 
ceeds, $3,231.75,  and  $1,447.38  to  credit  of  the 
account  of  the  deceased  Capt.  Smith.  "Hav- 
ing received  the  goods  from  him,  and  charged 
him  with  all  the  advances  made,  as  well  as 
many  other  articles,  which  are  blended  in  his 
accounts,  it  becomes  impossible  for  us  to  pay 
over  proceeds  of  any  one  article  to  other  per- 
sons than  his  executors,  to  whom  you  will 
apply  for  any  balance  that  may  be  due  you." 
That  they  did  not  know  who  administered  to 
423*]  *his  estate,  nor  to  whom  they  were  to 
pay  over  the  amount  appearing  to  his  credit  in 
account  about  $900.  It  was  admitted  that 
Smith,  the  master  of  the  brig  Mary,  died  Feb. 
10,  1818,  at  Norwich,  in  Ct.,  insolvent.  Soon 
after  his  death,  the  defendants  sent  their 
account  against  him,  to  his  administrator,  and 
claimed  a  balance  of  $3,780  ;  and  about  three 
months  afterwards,  Gowen,  one  of  the  defend- 
ants, called  in  person  on  the  administrator 
and  demanded  payment  ;  the  administrator 
objected  that  he  understood  that  the  defend- 
ants had  a  large  amount  of  property  on  hand 
belonging  to  Capt.  Smith,  of  which  they  had 
rendered  no  account ;  to  which  Gowen  replied 
that  the  defendants  had  a  large  amount  of 
goods  left  in  their  hands  by  Smith,  not  belong- 
ing to  him,  but  to  other  persons  ;  and  that  this 
could  not  vary  the  b'alance  against  Smith's 
estate,  as  they  must  account  to  the  owners  of 
the  property  for  it,  and  not  to  the  representa- 
tives of  Smith. 

The  jury  found  a  verdict  for  the  plaintiff 
for  $2,464.47  (being  the  balance,  including 
interest,  between  the  net  amount  of  the  sales 
of  the  goods  delivered  to  the  defendants,  and 
of  the  sugars  received  by  the  plaintiff),  sub- 
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ject  to  the  opinion  of  the  court  on  a  case  con- 
taining the  facts  stated.  It  was  agreed  that  if 
the  court  should  be  of  opinion  that  the  plaint- 
iff was  not  entitled  to  recover  such  amount, 
but  should  consider  that  he  was  entitled  to 
recover  the  balance  of  $920,  admitted  by  the 
defendants  in  their  account  with  Capt.  Smith, 
then  the  verdict  was  to  be  reduced  according- 
ly, with  interest  on  that  amount,  from  Dec. 
31,  1818.  But  should  the  court  be  of  opinion 
that  the  plaintiff  was  not  entitled  to  recover 
either  of  those  sums,  then  a  verdict  was  to  be 
entered  in  favor  of  the  defendants. 

Messrs.  Ely  and  At'Coun,  for  the  plaintiff, 
made  the  following  points  : 

1.  That   Smith,  the  master,  to  whom   the 
plaintiff  had  consigned  his  goods  for  sale, 
could  only  delegate  his  power  for  the  purpose 
of  a  sale,  for  the  account  of  the  plaintiff. 

2.  That,  as  the  factor  or  agent  of  the  plaint- 
iff, he  could  not  pledge  the  goods  for  advances 
on  his  own  account,  or  *as  security  for  [*424 
any  debt  owing  from  him  to  the  defendants. 
(Guy  v.  Oakly,  13  Johns.,  332.) 

3'.  That  the  defendants  did  not  receive  the 
goods  in  pledge,  but  as  factors  of  the  plaintiff, 
to  be  sold  on  his  account ;  and  they  were  rec- 
ognized and  adopted  by  him,  as  his  agents,  in 
the  place  of  Smith. 

4.  The  defendants  acquired  no  lien  upon  the 
goods,    or  the  proceeds  thereof,  except,  for 
advances  made  by  them  to  the  plaintiff  ;  and 
had  no  right  to  apply  the  proceeds  to  the  pay- 
ment of  their  demand  against  Smith.    (Martin 
v.  Coles,  1  Maule  &  S.,  140;  Shipley  v.  Kymer, 
1  Maule  &  S.,  484:  2  Maule  &  S.,  298,  301,  n.; 
Post  v.  Kimberly,  9  Johns.,  476,  505,  506.) 

5.  But  if  the  defendants  ever  had  any  lien, 
for  any  debt  due  them  from  Smith,  they,  by 
their  subsequent  conduct,  waived   that  Hen. 
(Walker  v.  Birch,  6  T.  R.,  258  ;    Maberv.  Mas- 
sias,  2  Bl.,  1072 ;    Wey mouth  v.  Boyer,  1  Ves., 
Jr.,  416.) 

Messrs.  H.  &  R.  Sedgwick,  contra. contended: 

1.  That  from  the  course  of  dealing  between 
the  defendants  and  Smith,  the  consignee  and 
factor  of  the  plaintiff,  of  which  the  plaintiff 
was  informed,  at  the  commencement  of  the 
transactions  between  them,  the  defendants  had 
a  right  to  keep  their  accounts  exclusively  with 
Smith. 

2.  That  the  plaintiff  was,   therefore,    not 
entitled  to  recover  at  all  ;    but,  if  anything,  it 
could  be  no  more  than  the  balance  due  from 
them,  the  defendants,  to  the  estate  of  Smith, 
being  $920. 

They  cited  Drinkwater  v.  Goodwin,  Cowp., 
251  ;  Patterson  v.  Qrandenequi,  15  East,  62  ; 
Ej!  parte  Hartop,  12  Ves.,  352. 

WOOD  WORTH,  J.,  delivered  the  opinion  of 
the  court : 

The  goods  were  shipped  and  consigned  to 
Smith,  for  the  purpose  of  sale  at  Havana.  The 
act  of  the  agent  is  binding  on  the  principal,  so 
far  as  it  is  within  the  scope  of  his  authority. 
Not  being  able  to  effect  a  sale,  Smith  delivered 
the  goods  to  the  defendant  to  sell,  and  here 
his  authority  ceased  ;  for,  after  such  delivery, 
the  defendants  became  agents  and  factors  of 
*the  plaintiff,  with  notice  that  the  [*425 
goods  belonged  to  him.  This  is  manifest,  by 
their  sending  the  sugars,  on  the  return  of  the 
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brig,  for  the  account  of  the  plaintiff,  as  well 
as  by  their  subsequent  communications.  Smith 
could  not  pledge  the  goods  for  his  own  debt 
already  accrued,  nor  for  advances  on  his  own 
account.  He  could  only  sell  for  the  plaintiff. 
After  delivery  to  the  defendants,  they  were 
substituted  in  his  place.  A  factor  has  no 
authority  to  pledge,  whether  the  person  to 
whom  he  pledges  has  or  has  not  a  knowledge 
of  his  being  factor.  Smith  had  authority  to 
sell,  and  in  that  situation  he  put  the  goods  into 
the  hands  of  the  defendants,  as  brokers,  to  sell ; 
and  so  far  he  had  authority.  If  the  defend- 
ants had  made  advances  to  Smith,  on  the 
goods,  before  the  sale,  they  subjected  them- 
selves to  all  risks.  The  defendants,  who  can- 
not have  a  better  title  than  Smith,  had  no  right 
to  retain  the  goods,  or  the  proceeds  of  them, 
in  respect  of  their  advances.  These  principles 
are  fully  recognized  in  Martin  v.  Cowles,  1 
Maule  &  S.,  140.  The  present  is  a  much 
stronger  case  for  the  plaintiff,  for  the  defend- 
ants knew  that  he  was  the  owner  of  the  goods 
apd  treated  with  him  as  such.  So,  also,  in 
Shipley  v.  Kymer,  1  Maule  &  S.,  484,  the 
plaintiffs  shipped  sugars  under  a  bill  of  lad- 
ing, which  expressed  that  they  were  on  ac- 
count of  the  plaintiffs,  and  to  be  delivered  to 
their  agent  in  London,  who  indorsed  the  bill 
of  lading  to  the  defendants,  and  drew  bills  on 
them  for  the  amount,  which  the  defendants 
accepted  and  paid  ;  and  afterwards,  having 
sold  the  sugars,  they  carried  the  amount  of 
the  proceeds  to  the  credit  of  the  agent,  who, 
after  the  sale,  had  become  bankrupt :  it  was 
held  that  the  plaintiffs  were  entitled  to  recov- 
er the  proceeds  of  such  sale  from  the  defend- 
ants. The  principles  applicable  to  the  present 
case  are,  also,  recognized  in  2  Maule  &  S., 
298,  301,  and  9  Johns.,  476. 

But  admitting,  on  general  principles  of  law, 
that  the  defendants  would  have  a  lien,  it  seems 
to  me  they  did  not  intend  to  insist  on  it.  The 
correspondence  between  the  parties,  the 
various  instructions  from  the  plaintiff,  as  to  the 
sale,  and  the  manner  of  remitting  the  pro- 
ceeds, and  the  promise  to  render  to  the  plaint- 
iff an  account  of  sales,  satisfactorily  show  that 
the  defendants  considered  themselves  account- 
42(5*]  able  to  the  plaintiff,  *and  not  to  Smith. 
The  application  by  the  defendants,  to  the  ad- 
ministrator of  Smith  for  payment,  does  not,  I 
admit,  devest  the  lien,  if  any  existed  ;  but  it  is 
strong  evidence  to  show  that  the  defendants 
did  not  rely  on  a  lien,  but  considered  them- 
selves answerable  to  the  owners  of  the  goods. 
This  application  was  made  a  considerable 
time  after  the  24th  February,  1819,  when  the 
defendants  first  apprised  the  plaintiff  that  the 
proceeds  were  placed  to  the  credit  of  Smith. 
The  plaintiff  also  applied  to  the  administrator 
for  payment.  The  defendants  refused  to  pay. 
and  referred  him  to  Smith's  estate.  Such  ap- 
plication was  no  waiver  of  the  claim  against 
the  defendants ;  it  is  an  immaterial  circum- 
stance. If  the  plaintiff  could  obtain  satisfac- 
tion from  Smith's  estate,  it  would  supersede 
the  necessity  of  compelling  the  defendants  to 
do  him  justice  ;  but  the  administrator  refused, 
and  insisted  that  he  had  no  claim  against 
Smith.  It  appears  in  evidence  that  the 
uniform  course  of  the  defendants  had  been  to 
credit  Smith  with  the  proceeds  of  goods  re- 
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ceived  from  him,  without  reference  to  whom 
they  belonged,  and  the  amount  of  all  return 
shipments  was  debited  to  him  by  the  defend- 
ants. With  this  the  plaintiff  had  no  concern, 
nor  can  his  rights  be  affected  by  the  manner 
in  which  the  defendants  transacted  their  busi- 
ness. It  may  have  conduced  to  their  conven- 
ience, or  they  may  have  adopted  this  practice 
under  a  mistaken  impression  that  they  were 
accountable  to  Smith  only.  Whatever  may 
have  been  the  motive,  it  cannot  change  the 
liability  incurred,  or  exonerate  the  defendants. 
We  are,  therefore,  of  opinion  that  judgment 
must  be  entered  for  the  plaintiff  for  the  amount 
of  the  verdict. 

Judgment  for  the  plaintiff. 

Cited  in-2Bos..  427;  1  E.  D.  S.,  25;  3  Wood  &  M., 
95,  470,  . 


*GATES  «.  LOUNSBURY.     [*427 

Action  for  Assault  and  Battery — Pleading — 
Act  Legally  Done —  When  may  be  Rendered 
Illegal  ab  Initio. 

When  an  act  is  lawfully  done,  it  cannot  be  made 
unlawful  aft  initio ;  unless  by  some  positive  act,  in- 
compatible with  the  exercise  of  the  legal  right  to 
do  the  first  act.  The  mere  intention  of  doing  a  sub- 
sequent illegal  act,  is  not  sufficient  to  render  the 
first  act  unlawful. 

Though  a  plea  of  moliiter  m'anus  impnsu.lt  may 
justify  a  mere  assault,  it  is  no  answer  to  a  charge 
of  beating,  bruising,  wounding  and  ill  treating  the 
plaintiff. 

As  where,  to  an  action  for  assaulting,  beating, 
bruising,  wounding  and  ill  treating  the  plaintiff,  the 
defendant  pleaded  moliiter  manus  impoxu.lt  on  the 
plaintiff,  to  prevent  him  from  taking  the  defendant's 
horse  out  ot  his  possession,  &c.  The  plaintiff  replied 
that  the  horse  was  wrongfully  in  his  close,  dam- 
age feasant,  and  he  wasleadinghim  out  of  the  close, 
towards  a  certain  pound,  with  the  intent  to  impound 
him,  as  a  distress,  &c.,  as  he  lawfully  might  do  ;  and 
thereupon  the  defendant,  de  son  tort,  committed 
the  trespass,  &c.  The  defendant  rejoined  that  the 
plaintiff  wad  leading  the  horse  towards  the  pound, 
with  intent  there  to  impound  him  as  a  distress,' 
before  he  had  made  application  to  the  fence  viewers 
of  the  town,  to  ascertain  and  appraise  the  damages, 
&c.,  as  by  the  Statute  he  was  required  to  do,  where- 
upon the  plaintiff  was  a  trespasser,  ab  initio,  &c. 
Held  that  the  rejoinder  was  bad,  on  demurrer. 

Citations— 10  Johns..  258;  HJohns.,241;  14  Johns., 
46 ;  8  T.  R.,  299 ;  Sayer,  138. 

IN  ERROR,  to  the  C.  P.  of  Madison  Co. 
Gates  brought  an  action  of  assault  and 
battery,  &c.,  against  William  Lounsbury,  in 
the  court  below.  The  declaration  was  for  an 
assault  and  battery,  in  striking,  beating,  bruis- 
ing and  wounding  the  plaintiff. 

The  defendant  pleaded  :  1.  Not  guilty.  2. 
A  special  plea  in  bar,  as  to  the  assaulting, 
beating,  bruising,  wounding  and  ill  treating 
the  plaintiff,  actio  non,  &c.,  for  that  the  de- 
fendant, before  and  at  the  time,  when,  &c., 
was  the  servant  of  James  Lounsbury,  and  had 
the  care  of  keeping  the  colts  and  horses  of  the 
said  James,  and  that  the  said  James,  at  the 
time,  when,  &c.,  was  lawfully  possessed  of  a 
certain  colt  or  horse,  and  that  the  plaintiff, 
just  before  the,  said  time,  when,  &c.,  to  wit  : 
on,  &c. ,  unlawfully  and  with  force  and  arms, 
attempted  to  take  away  the  said  horse  or  colt; 
and  thereupon  the  defendant  then  and  there 
requested  the  plaintiff  to  desist  therefrom, 
which  he  refused  ;  whereupon  the  defendant, 
at  the  request  of  the  said  James,  in  defense  of 
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the  possession  of  the  said  horse  or  colt,  quietly 
laid  his  hands  upon  the  plaintiff,  to  prevent 
him,  »fec.,  which  are  the  supposed  trespasses  in 
the  declaration  mentioned  ;  concluding  with  a 
verification. 

Replication  to  the  second  plea.  That  long 
before,  and  at  the  said  time,  when,  &c.,  the 
plaintiff  was  lawfully  possessed  of  a  certain 
close,  situate  at,  in,  &c. ;  and  because  the  said 
horse  or  colt,  mentioned  before,  and  at  the 
said  time,  when,  &c.,  was  wrongfully  in  the 
said  close,  eating  and  depasturing  the  grass 
of  the  plaintiff  there  growing,  and  doing 
damage  to  the  plaintiff,  he,  the  plaintiff, 
at  the  said  time,  when,  &c.,  seized  the 
428*]  *said  horse  or  colt,  in  the  said  close, 
so  doing  damage,  as  a  distress  for  the  said 
damage,  and  was  then  and  there  leading  the 
said  horse  or  colt  out  of  the  said  close  towards 
a  certain  pound  in  the  aforesaid  town  of,  &c., 
with  intent  to  impound  or  keep  the  said  horse 
or  colt  as  a  distress,  to  obtain  satisfaction  for 
the  damages  done  by  him,  as  aforesaid  ;  and 
thereupon  the  defendant,  at  the  said  time, 
when,  &c.,  of  his  own  wrong,  committed  the 
said  several  trespasses,  in  manner  and  form  as 
the  plaintiff  hath  declared  ;  concluding  with  a 
prayer  of  judgment. 

Rejoinder.  That  after  taking  the  said  horse 
or  colt,  as  foresaid,  by  the  plaintiff,  he,  the 
plaintiff,  was  leading  or  driving  away  the  said 
horse  or  colt,  towards  a  certain  pound,  in  the 
said  town  of,  &c. ,  with  intent  there  to  im- 
pound him  as  a  distress,  before  he  had  made 
application  to  the  fence  viewers  of  the  said 
town  to  ascertain  and  appraise  the  damages, 
&c.,  as  by  the  Act  Relative  to  the  Duties  and 
Privileges  of  Towns,  he  was  required  to  do  ; 
whereupon  the  plaintiff  was  a  trespasser  from 
the  beginning  ;  concluding  with  a  verification. 

To  this  rejoinder  the  plaintiff  demurred, 
and  the  defendant  joined  in  demurrer.  The 
court  below  gave  judgment  that  the  rejoinder 
was  good  and  sufficient.and  a  general  judgment 
against  the  plaintiff  for  costs.  On  this  judg- 
ment a  writ  of  error  was  brought  to  this  court; 
and  the  cause  was  submitted  to  the  court  with- 
out argument. 

SPENCER.  Ch.  J.,  delivered  the  opinion  of 
the  court : 

We  are  of  opinion  that  the  judgment  of  the 
court  below  is  erroneous  in  two  respects.  The 
rejoinder  attempts  to  put  in  issue  a  fact  not 
triable — the  intent  of  the  plaintiff  to  impound 
the  horse  in  the  pound  of  the  town,  or  public 
pound,  before  application  was  made  to  the 
fence  viewers,  to  ascertain  and  appraise  the 
damage.  If  that  intent  had  actually  existed, 
at  the  time  of  taking  the  horse,  it  was  revoca- 
ble. The  plaintiff  had  a  perfect  right  to  change 
his  intention  at  any  time  before  the  horse  was 
actually  placed  in  the  public  pound.  The 
taking  the  horse  is  admitted  by  the  replication 
to  have  been  lawful.  The  illegality  of  that  act 
depended  on  the  subsequent  conduct  of  the 
429*J  plaintiff,  in  *putting  the  horse  in  a 
public  pound  before  the  damages  were  ap- 
praised. (10  Johns.,  258.)  When  an  act  is 
legally  done,  it  cannot  be  made  illegal  ab  initio, 
unless  by  some  positive  act,  incompatible  with 
the  exercise  of  the  legal  right  to  do  the  first 
act.  (11  Johns.,  241  ;  14  Johns.,  46.)  The 
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mere  intention  of  doing  a  subsequent  illegal 
act,  being,  from  its  very  nature,  mutable,  can- 
not be  substituted  for  the  act. 

The  plaintiff  objects,  as  he  has  a  right  to  do, 
to  the  defendant's  first  fault  in  pleading.  The 
second  plea  leaves  unanswered  that  part  of  the 
declaration  which  alleges  that  the  defendant 
struck,  beat,  bruised  and  wounded  the  plaint- 
iff. It  alleges  that  the  defendant  gently  laid 
his  hands  on  the  plaintiff,  to  prevent  his  taking 
away  the  horse.  The  case  of  Gregory  v.  Hill 
8  T.  R.,  299,  and  Collins  v.  Reniton,  Saver, 
138,  are  in  point  against  the  plea.  In  the  first 
case,  the  court  said  it  was  too  plain  for  argu- 
ment, that  though  a  plea  of  mottiter  manut 
imposuit  would  justify  an  assault,  it  never  was 
considered  any  answer  to  a  charge  of  beating, 
wounding  and  knocking  the  party  down.  The 
case  of  (Jollins  v.  Renison  is  equally  strong. 
The  judgment  must  be  reversed,  and  a  venire 
de  novo  awarded,  returnable  to  the  court  below. 

Judgment  reversed. 

Cited  in— 11  Wend.,  413 ;  4  Den.,  450;  11  Barb.;  395 ; 
17  Wall.,  91;  48  Wis.,  666. 
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THE  MAYOR,  ALDERMEN  AND  COM- 
MONALTY OF  THE  CITY  OF  NEW 
YORK. 

Power  of  Court  to  Award  Certiorari — Action  of 
Commissioners,  in  Assessing  for  Expense  of 
Sewers  in  New  York — How  far  Controlled  by 
the  Court. 

This  court  has  a  general  superintending  power  to 
award  a  certiorari,  not  only  to  inferior  courts,  but 
to  persons  invested  by  the  Legislature  with  power 
over  the  property  and  rights  of  others,  for  the  pur- 
pose of  supervising  their  proceedings,  even  in  cases 
where  they  are  authorized  finally  to  hear  and  deter- 
mine. 

As  where  the  Corporation  of  the  City  of  N.  Y. 
were  authorized  by  statute  to  cause  sewers  to  be 
made  in  the  City,  and  to  make  a  just  and  equitable 
assessment  of  the  expense  thereof,  on  the  owners 
and  occupants  of  houses  and  lots  intended  to  be 
benefited  thereby;  though  'the  commissioners,  ap- 
pointed for  the  purpose  of  making  such  assessment, 
have  a  discretion  in  determining  the  quantum  of 
benefit  which  each  owner  or  occupier  of  a  house  or 
lot.  within  the  district,  may  derive  from  the  com- 
mon sewer,  and  with  the  exercise  of  which  discre- 
tion this  court  cannot  interfere  ;  yet,  as  to  the  per- 
sons who  are  to  be  assessed,  which  must  depend  on 
the  sound  construction  of  the  law,  as  applied  to  the 
circumstances  of  the  case,  the  court  has  power  to 
establish  the  principle  on  which  the  assessment  is  to 
be  made,  and  to  compel  the  Corporation  to  act  on 
such  principle. 

Citations— 2  N.  R.  L.,  407,  sec.  175 ;  2  Cai.,  182 ;  8  T. 
R..  542. 

A  WRIT  of  certiorari  was  issued,  directed 
to  the  Mayor,  Aldermen  and  Commotialty 
of  the  City  of  N.  Y.,  returnable  in  Aug.  Term, 
1820.  The  certiorari  recited  that  the  Corpora- 
tion of  N.  Y.,  by  virtue  of  the  "  Act  to  Re- 
duce the  Several  Laws  Relative  to  the  City  of 
N.  Y.  into  One  Statute,"  passed  Apr.  9,  1813(2 
N.  R.  L.,  342-460),  had  caused  a  common  sewer 
to  be  made  in  Canal  St.,  in  the  said  City  from 
Washington  St.  to  Collect  St.,  for  the  purpose 
of  receiving  the  water  from  a  large  and  exten- 
sive district,  or  section  of  the  City  (particularly 
described),  and  conveying  the  same  to  the 
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Hudson  River,  and  appointed  Peter  Hawes, 
Roger  Strong  and  John  Targee,  to  make  a  just 
and  equitable  assessment  of  the  expense  thereof 
(amounting,  with  the  incidental  charges,  to 
about  $98,000),  among  the  owners  and  occupi- 
ers of  all  the  houses  and  lots  intended  to  be 
benefited  thereby,  in  proportion,  or  as  nearly 
as  might  be,  to  the  advantage  which  each 
should  be  deemed  to  acquire.  That  the  com- 
missioners named  accordingly  proceeded  to 
make  the  assessment,  by  which  they  assessed 
the  whole  expense  of  building  the  sewer  on 
the  plaintiffs,  the  owners  and  occupiers  of 
houses  and  lots  upon  Canal  St.,  and  within 
about  four  hundred  feet  thereupon,  being  a 
small  part  of  the  houses  and  lots  within  the 
district  or  section  of  the  City  from  whence  the 
water  is  to  be  received  into  the  sewer,  to  be 
conveyed  by  it  to  the  Hudson  River  ;  to  which 
assessments  objections  in  writing  were  made 
by  the  plaintiffs  ;  but  the  assessment  had, 
nevertheless,  been  confirmed  by  the  Corpora- 
tion, and  a  collector  appointed  to  collect  the 
sums  assessed  upon  the  parties  named  therein. 
43 1*]  *That  the  district  or  section  of  the  City, 
from  which,  by  the  permanent  regulation  of 
the  streets  and  grounds,  the  water  was  to  run 
into  the  sewer,  and  be  conveyed  to  the  river, 
contained  about  500  acres  ;  and  the  sewer  was 
intended  for  the  use  and  benefit  of  all  the  lots 
and  grounds  to  which  such  permanent  system 
of  regulation  extended.  But  the  assessment 
made  for  building  such  sewer  has  been  made 
upon  a  small  part  only  of  the  houses  and  lots 
and  owners  of  lots  within  such  district.  That 
Canal  St. ,  in  which  the  sewer  was  to  be  built, 
was  intended,  laid  out  and  opened,  for  the 
purpose  of  forming  a  common  outlet  and 
passage  way  for  the  water  from  the  said  dis- 
trict to  the  Hudson  River  ;  and  that  street,  and 
the  sewer  therein,  conjointly,  form  the  place 
of  such  outlet  for  the  water,  and  are  both 
necessary  to  its  accomplishment.  That  the 
cost  and  expense  of  the  ground,  forming  the 
street  for  that  purpose,  was  assessed  upon  and 
paid  by  the  owners  and  occupants  of  all  the 
houses  and  lots  within  the  district  or  section  ; 
that  the  sewer  was  necessarily  made  of  its 
present  dimensions,  at  a  very  great  and  in- 
creased expense,  for  the  very  purpose  of  giving 
to  it  a  sufficient  capacity  to  receive  and  carry 
off  the  vast  quantity  of  water  which  must  col- 
lect from  the  extensive  district  the  sewer  was 
intended  to  drain.  That  common  sewers  have 
been  made  under  the  direction  of  the  Corpora- 
tion, at  different  times,  in  other  parts  of  the 
City,  where  the  regulation  of  the  grounds 
rendered  them  necessary,  and  the  uniform 
rule  and  practice,  in  such  cases,  had  been,  to 
assess  the  expense  of  building  the  sewer  among 
the  owners  and  occupants  of  all  the  houses 
and  lots  from  whence  the  water  was  received 
into  the  sewer.  That  such  assessments  have 
been  made  by  persons  appointed  by  the  Cor- 
poration, who  have  confirmed  such  assess- 
ments ;  and  that  this  rule  and  principle  had 
been  applied  and  acted  upon,  not  only  before 
the  assessment  in  question,  but  subsequently, 
in  cases  which  were  mentioned,  &c.  The  writ 
of  certiorari  commanded  the  Corporation  to 
certify  and  return  the  assessment  made  by  the 
persons  above  named,  the  objections  in  writ- 
ing thereto,  and  all  the  proceedings  respecting 
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the  same,  with  all  the  estimates  and  assess- 
ments of  the  expense  of  making  the  sewer,  and 
all  acts  and  proceedings  touching  *the  [*432 
same,  before  the  Corporation,  or  in  their  pos- 
session, custody  or  power,  &c.;  and  all  and 
singular  the  acts,  orders,  minutes,  reports, 
process  and  proceedings,  relating  to  the  form- 
ing, laying  out,  and  opening  of  Canal  St. ;  and 
all  estimates  and  assessments  of  the  expense  of 
forming  and  opening  that  street,  or  of  acquir- 
ing the  ground  for  that  purpose  ;  and  all  min- 
utes, orders,  reports,  acts  and  proceedings 
touching  the  same,  before  the  Corporation,  or 
in  their  possession,  custody  or  power  ;  together 
with  the  maps,  profiles,  documents  and  papers 
in  their  possession,  custody  or  power,  designat- 
ing and  describing  the  district  or  part  of  the 
City  from  whence,  by  the  permanent  and  ex- 
isting regulation  thereof,  the  water  runs  and 
is  received  into  the  sewer  in  Canal  St.,  to  be 
conveyed  through  it  to  Hudson  River,  with 
the  time  when  these  regulations  were  adopted 
and  made,  and  all  things  required  of  them  by 
the  exigency  of  the  said  writ,  in  the  premises, 
&c.,  before  the  justices,  &c. 

In  Aug.  Term,  1820,  Edwards,  in  behalf  of 
the  Corporation,  moved  to  quash  or  supersede 
the  certiorari,  on  the  grounds  stated  in  affida- 
vits, which  he  read:  1.  Because  of  laches  in  the 
plaintiffs  ;  the  assessments  having  been  con- 
firmed by  the  Common. Council  in  Nov.,  1819, 
and  no  certiorari  was  sued  out  until  July  fol- 
lowing. (6  Johns.,  131.)  2.  Because  a  bill  had 
been  filed  by  the  plaintiffs  in  the  Court  of 
Chancery  for  an  injunction,  which  was  re- 
fused by  the  Chancellor  (see  4  Johns.  Ch., 
352),  from  whose  decree  an  appeal  had  been 
entered,  which  was  pending.  3.  Because  the 
certiorari  was  irregular,  on~the  face  of  it,  re- 
quiring the  defendants  to  return,  not  only  all 
matters  relating  to  the  sewer,  but  proceedings 
which  took  place  ten  years  ago,  relative  to 
Canal  St.  4.  Because  many  of  the  persons 
assessed  had  paid  to  the  amount  of  about 
$30.000.  He  said  that  this  was  an  application 
to  the  sound  discretion  of  the  court ;  that  a 
certiorari  was  not  a  writ  of  right  ;  but  the 
court  might  quash  the  writ,  if  before  them,  or 
supersede  it.  if  it  was  not  returned.  (2  Atk., 
318,319:  Sayre,  156;  4  T.  R.,  499  ;  7  Mod., 
18;  8  Mod.,  331;  Vin.  Abr.,  tit.  Certiorari, 
B,  C  ;  5  T.  R.,  251.)  The  Corporation  were 
not  parties  in  these  proceedings,  but  judges 
merely  ;  and  as  long  as  the  commissioners 
*appointed  to  make  the  assessment  [*433 
acted  within  the  scope  of  their  authority,  their 
judgment  was  final  and  conclusive.  The  Stat- 
ute left  the  matter  to  the  judgment  and  dis- 
cretion of  the  commissioners  ;  and  where  that 
discretion  had  been. exercised  according  to  the 
Act,  no  court  of  law  or  equity  could  properly 
interfere  to  overhale  their  judgment.  (1 
Johns.  Ch.,  21  ;  2  Com.  Dig.,  487  ;  Finch, 
320;  2  Atk.,  144.) 

Messrs.  8.  Jones  and  D.  B.  Ogden,  for  the 
plaintiffs,  to  show  that  this  court  had  a 
superintending  power  over  these  proceedings, 
and  that  it  ought  to  be  exercised  in  this  case, 
cited  2  Cai.,  179  ;  15  Johns.,  538  ;  16  Johns., 
50;  1  Ld.  Raym.,  469,  580;  1  Salk.,  145  ;  2  T. 
R.,  234  ;  1  Bac.  Abr.,  tit.  Certiorari,  B  ;  Styles, 
13  ;  3  Maule  &  S.,  447  ;  Callis  on  Sewers,  112, 
223,  224,  151,  161. 
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The  court  denied  the  motion  to  quash  or 
supersede  the  writ,  with  costs",  and  ordered  a 
a  return  to  be  made  to  it.  The  Corporation, 
afterwards,  made  a  return  to  the  certiorari, 
but  the  plaintiffs,  not  deeming  it  sufficiently 
full,  applied  to  the  court,  on  a  notice  of  a 
motion  and  affidavits,  in  Jan.  Term,  1821,  for 
an  order  upon  the  defendants  to  make  a  new 
or  further  return  to  the  writ.  This  motion  was 
opposed  by  the  counsel  for  the  Corporation, 
who  cited  2  Johns.  Cas.,  108 :  2  Cai.,  106  ;  2 
Burr.,  1042  ;  3  Maule  &  S.,  447. 

VAN  NESS,  «/.,  delivered  the  opinion  of  the 
court: 

The  objects  of  this  application,  as  stated  in 
the  notice  of  the  plaintiffs,  are  :  1.  That  the 
return  on  file  be  taken  off  the  file.  2.  That  the 
rule  entered  to  assign  errors  be  vacated  for 
irregularity.  3.  For  a  rule  that  the  defendants 
make  a  further  return,  in  the  following  partic- 
ulars :  (1.)  That  the  defendants  set  forth,  state 
and  describe  the  district  or  section  of  the  City 
of  N.  Y.,  and  the  bounds  and  limits  of  the 
said  district,  or  section  of  the  said  City,  from 
which  the  water  runs,  and  is  received,  of,  by 
the  permanent  or  the  existing  regulation 
thereof,  is  to  run  and  be  received  into  the 
common  sewer  in  Canal  St. ,  to  be  conveyed 
and  carried  to  the  river.  (2.i  That  they  state 
434*]  the  time  when  such  permanent  *or 
existing  regulation  was  adopted  or  made,  and 
the  nature  and  cause  thereof,  with  the  maps, 
profiles,  documents  or  papers  in  the  posses 
sion,  custody,  power  or  control  of  the  defend- 
ants, designing,  describing  o'r  showing  such 
said  district  or  part  of  the  said  City,  or  such 
said  regulation.  (3.)  That  they  set  forth  such 
matters  and  facts  as  they  have  omitted  to 
return,  and  which,  by  the  -certiorari,  they  are 
required  to.  return.  4.  For  the  costs  of  this 
application.  5.  For  such  other  rule  or  order 
as  the  court  shall  see  fit  to  grant. 

Sandford's  affidavit,  which  accompanies  the 
notice,  very  fully  explains  the  whole  case; 
and  the  necessity  of  compelling  the  defendants 
to  return  all  the  papers,  orders,  regulations 
and  documents  in  their  power  or  possession, 
according  to  the  notice,  is  most  apparent ;  and 
so  the  court  thought  when  they  refused,  at  the 
last  Aug.  Term,  to  quash  the  certiorari,  and 
order  a  return  to  be  made  to  it.  The  whole  of 
the  proceedfngs  in  relation  to  Canal  St.  ap- 
peared to  us  to  be  one  continued  operation, 
from  the  original  laying  out  of  Canal  St., 
building  the  sewer,  and  covering  it.  And  it  is 
indispensably  necessary,  to  enable  this  court 
to  determine  or  settle  a  principle  upon  which 
an  assessment  of  the  expense  ought  to  be  made, 
that,  we  should  have  before  us  the  whole  of 
the  proceedings  in  the  possession  of  the  de- 
fendants from  the  commencement. 

It  is  to  be  observed  that  the  plaintiffs  do  not 
ask  a  return  of  any  matter  or  fact  which  rests 
in  the  knowledge  of  the  individual  members  of 
the  Common  Council  ;  but  of  such  matters 
and  facts  as  are  contained  in  written  docu- 
ments in  the  possession,  power,  or  control  of 
the  defendants,  as  a  corporate  body,  and  which 
are  records,  or  in  the  nature  of  records,  of  the 
proceedings  of  the  Common  Council,  in  rela- 
tion to  Canal  St. 

As  to  the  jurisdiction  of  this  court,  in  rela- 
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tion  to  the  proceedings  in  question,  I  would 
remark  that  that  point  is  not  now  to  be  dis- 
cussed, as  we  have  already  disposed  of  it,  in 
refusing  to  quash  the  certiorari  in  Aug.  Term 
last.  We  decided,  and  without  hesitation, 
that  this  court  had  a  superintending  and 
supervising  power  in  cases  of  this  discription  ; 
and  that  the  papers  then  submitted  to  us  en- 
titled the  plaintiffs  to  a  certiorari,  and  to  such 
a  return  thereto  as  *would  bring  the  [*435 
merits  of  the  question  fairly  before  the  court. 
The  whole  of  the  proceedings  relative  to  the 
original  laying  out  of  Canal  St. ,  and  the  various 
acts,  orders,  regulations,  surveys,  &c.,  were 
then,  and  now  are  exhibited  ;  and  we  certainly 
considered  them  material  to  be  returned. 
Without  them,  a  case  was  not  made  out  for 
our  interference.  These  proceedings,  in  fact, 
according  to  the  view  we  then  took  of  the 
case,  formed  the  basis  of  the  complaint  of  the 
plaintiffs,  and  furnished  the  principal  ground 
for  the  interposition  of  the  superintending  pow- 
ers of  this  court.  Upon  the  merits  of  the  ques- 
tion in  dispute  between  the  parties,  we  did  not 
then,  nor  do  not  now,  express  an  opinion.  We 
supposed  then,  as  we  still  do,  that  it  is  a  case 
of  which  we  have  undoubted  jurisdiction,  and 
that,  prima  facie,  enough  had  been  established 
to  direct  the  proceedings  to  be  brought  before 
us,  reserving  our.  opinion  upon  the  merits, 
when  a  full  and  complete  return  of  them  shall 
be  made. 

The  certiorari  recites,  that  in  the  making  of 
other  sewers  in  the  City  of  N.  Y.,  a  principle 
of  assessment  had  been  adopted  and  sanctioned 
by  the  Common  Council,  in  conformity  with 
that  which  the  plaintiffs  contend  ought  to 
have  been  pursued  in  this  case,  and  it  requires 
a  return  of  the  proceedings  in  such  cases.  To 
this.  I  am  inclined  to  think,  the  defendants 
are  not  bound  to  make  any  return.  Whether 
the  Corporation  has  adopted  a  wrong  principle 
of  assessment  in  this  case,  is  not  to  be  deter- 
mined by  their  practice,  even  in  former  anal- 
ogous cases,  but  by  the  law  under  which  they 
acted.  The  rule  is  justly  stated  by  the  defend- 
ants' counsel,  that  nothing  is  to  be  returned 
but  what  can  be  legally  required  to  be  returned, 
without  reference  to  the  command  of  the  cer- 
tiorari. 

We,  therefore,  direct  a  rule  to  be  entered, 
that  the  defendants  make  a  further  return  to 
to  the  certiorari,  as  to  the  first  and  second 
points  stated  in  the  notice  ;  and  that,  in  the 
meantime,  the  proceedings  on  the  rule  for  the 
plaintiffs  to  assign  errors  be  stayed,  until 
twenty  days  after  such  further  return  is  made. 
We  give  no  costs  of  this  application.  They 
must  abide  the  final  event. 

*The  defendants,  accordingly,  made  [*43O 
a  further  return,  which  being  objected  to  by 
the  plaintiffs  as  insufficient,  the  counsel  foV 
both  parties,  to  obviate  the  necessity  of  any 
further  application  to  the  court  on  the  sub- 
ject, agreed  to  an  additional  statement,  to  be 
annexed  to,  and  taken  as  part  of  the  return. 
And  in  May  Term,  1822,  the  cause  came  before 
the  court,  on  the  returns  to  the  certiorari  and 
the  proceedings  thereon,  and  upon  a  notice 
from  the  plaintiffs  to  the  defendants  of  an  ap- 
plication to  the  court,  that  the  estimate  and 
assessment  of  the  expense  of  making  the  com- 
mon sewer  in  Canal  St.,  mentioned  in  the  re- 
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turn,  be  set  aside,  vacated  and  annulled,,  with 
costs,  or  that  such  other  order  be  made,  or 
judgment  rendered,  by  the  court  in  the  prem- 
ises, as  justice  might  require. 

The  argument  of  the  cause  was  commenced 
in  May  Term,  but,  for  want  of  time,  was  con- 
tinued to  Aug.  Term  last. 

Messrs.  8.  Jones  and  D.  B.  Ogden,  for  the 
plaintiffs,  contended  that  the  defendants,  and 
the  commissioners  acting  under  their  direction, 
had  not  conformed  to  the  authority  and  direc- 
tions of  the  Act,  or  to  the  rule  of  assessment 
given  by  it.  The  175th  section  (2  N.  R.  L., 
407)  says  they  are  "  to  cause  estimates  of  the 
expense  to  be  made,  and  a  just  and  equitable 
assessment  thereof  among  all  the  owners  or 
occupants  of  all  the  houses  and  lots  intended 
to  be  benefited  thereby,  in  proportion,  as  near- 
ly as  may  be,  to  the  advantage  which  each 
shall  be  deemed  to  acquire."  They  have  no 
arbitrary  discretion  on  the.  subject.  The  law 
is  imperative.  The  only  discretion  to  be  exer- 
cised by  them  is  in  apportioning  the  amount 
of  the  assessment  among  the  persons  intended 
to  be  benefited  by  the  improvement.  This 
Act,  in  regard  to  the  powers  given  the  Cor- 
poration, is  very  similar  to  the  English  Stat- 
utes Relative  to  the  Commissioners  of  Sewers, 
in  regard  to  whom,  it  has  been  decided  that 
they  are  bound  to  exercise  a  legal  discretion, 
that  is,  the  exercise  of  given  powers.  (Callis 
on  Sewers,  112,  113, 145,  223,  224  ;  3  Maule  & 
S.,  447  ;  2  Str.,  11,  47.)  Then  who  were  the 
persons  intended  to  be  benefited  by  this  com- 
mon sewer  ?  Certainly  all  those  from  whose 
ground  the  water  is  carried  off  to  the  river,  by 
means  of  the  sewer.  They  are  persons  in 
437*]  tended  *by  the  Corporation  to  be  bene- 
fited, when  they  directed  the  improvement  to 
be  made,  not  those  intended  by  the  commis- 
sioners. 

Messrs.  Edwards  and  H.  Bleecker,  contra, 
insisted  that  the  proceedings  of  the  defendants 
had  been,  in  all  respects,  in  conformity  to  the 
Act ;  and  that  the  court  had  no  power  to  va 
cate  or  control  the  proceedings  under  it,  unless 
they  they  were  irregular  or  fraudulent.  The 
court  cannot  take  notice  of  any  matter  tljat 
does  not  appear  in  the  return  of  the  cerliorari; 
nor  of  anything  which  the  defendants  were 
not  legally  bound  to  return.  And  if  any  matters 
have  been  improperly  returned  or  ought  not  to 
have  been  returned,  the  court  will  disregard 
them.  (5T.  R.,  341;  6  Mod.,  90  ;  4  Vin.  Abr., 
356,pl.ll;  2Salk.,493;  5Mod.,159;  7Johns., 
23;  Cas.  temp.  Hardw.,  169;  2  Johns.  Cas.,  108.) 

The  office  of  a  writ  of  certiorari  is  to  remove 
or  bring  up  from  an  inferior  jurisdiction,  a 
matter  of  record,  or  something  in  the  nature 
of  a  record  When  it  is  brought  up,  this  court 
do  not  look  into  the  merits  of  the  case,  but 
merely  whether  it  appears  on  the  face  of  the 
proceedings  that  the  inferior  tribunal  has  ex- 
ceeded its  jurisdiction.  They  do  not  interfere 
with  the  exercise  of  any  power  within  the  ac- 
knowledged jurisdiction  of  the  inferior  court. 
If  the  return  is  false,  the  party  may  have  an 
action  for  a  false  return,  or  an  action  of  tres- 
pass. (1  Com.,  80;  Tidd  Pr.,  455;  3  Maule  & 
S.,  44T;  2  Bl.,  717;  March,  196;  2  Cai.,  182;  4 
Mod.,  66,  165  ;  1  Ch.  Cas.,  309;  1  Ves.,  58 ;  1 
Vern.,  58  ;  1  Johns.  Ch.,  21;  1  Sid.,  296  ;  3 
Atk.,  673;  Skinn.,  480  ;  14  Johns.,  Ill,  112;  2 
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Veru.,  390;  Free,  in  Ch.,  530;  Bull.  N.  P.,  75; 
Peake  Ev.,  294,  295;  4  Johns.  Ch.,  352.) 

WOODWORTH,  J.,  delivered  the  opinion  of 
the  court: 

A  return  having  been  made  to  the  certiorari, 
directed  to  the  defendants,  application  is  now 
made  to  set  aside  the  assessment  of  the  expense 
of  making  a  common  sewer  in  Canal  St.,  on 
the  ground  that  it  has  not  been  made  in  con- 
formity *with  the  175th  section  of  the  [*438 
Act  Relating  to  .  the  City  of  N.  Y.  (2  N.  R. 
L.,  407.) 

The  general  superintending  power  of  the 
court  to  award  a  certiorari,  not  only  to  infe- 
rior courts,  but  to  persons  invested  by  the  Leg- 
islature with  power  to  decide  on  the  property 
or  rights  of  the  citizen,  even  in  cases  where 
they  are  authorized  by  statute  finally  to 
hear  and  determine,  has  been  frequently  exer- 
cised, is  considered  as  well  established  by  the 
common  law  and  can  only  be  taken  away  by 
express  words.  (2  Cai.,  182;  8  T.  R.,  542.) 
The  question  of  jurisdiction  came  up  when  the 
defendants  moved  to  quash  the  certiorari.  The 
court  then  decided  that  they  had  a  supervisory 
power  in  cases  of  this  description.  This  power 
will  be  exercised  when  the  duty  to  be  per- 
formed and  the  manner  6f  executing  it  is 
clearly  pointed  out  by  law,  and  there  shall  ap- 
pear to  have  been  an  essential  departure  from 
it.  On  the  application  for  a  further  return, 
we  consider  it  indispensably  necessary  to  have 
before  us  the  whole  of  the  proceedings  in  the 
possession  of  the  defendants,  to  enable  the 
court  to  settle  a  principle  upon  which  anasses- 
ment  of  the  expense  ought  to  be  made  On 
examining  the  return,  it  does  not  contain  more 
than  a  fair  compliance  with  the  rule  ;  it  is  ad- 
mitted that  the  court  will  only  notice  what  can 
legally  be  returned,  and  will  reject  extraneous 
matter. 

By  the  175th  section  of  the  Act.  the  Corpora- 
tion are  authorized  to  cause  common  sewers  to 
be  made,  and  a  just  and  equitable  assessment 
thereof,  among  the  owners  or  occupants  of  all 
the  houses  and  lots  intended  to  be  benefited 
thereby  in  proportion,  nearly  as  maybe,  to  the 
advantages  to  which  each  shall  be  deemed  to 
acquire.  In  order  to  determine  on  what  prin- 
ciples the  assessment  in  the  present  case  ought 
to  be  made,  it  is  necessary  to  look  into  the 
various  regulations  of  the  Corporation  in  rela- 
tion to  improvements  in  this  part  of  the 
City,  and  notice  in  what  manner  the  inhabit- 
ants of  the  district,  whose  waters  are  carried 
off,  are  connected  together  in  respect  to  such 
improvements.  It  appears  that  there  was  an 
original  outlet  of  the  water  from  the  grounds 
comprising  the  district  in  question  from  time 
immemorial,  a  considerable  part  of  which  was 
along  the  *present  route  of  the  com  •  [*439 
mon  sewer.  Had  this  part  of  the  City  remained 
unimproved,  those  who  owned  property  in  the 
lower  part  of  the  district  must  have  submitted 
to  the  consequences  arising  from  the  flow  of 
water  in  its  course  to  the  natural  outlet,  and 
could  not  have  supported  a  claim  for  damages 
sustained,  or  for  contribution  against  the  own- 
ers of  lots  lying  in  the  upper  or  higher  parts 
of  the  district.  The  present  question  arises 
on  a  very  different  state  of  facts.  The  City  of 
N.  Y.,  within  a  few  years  past,  has  extend- 
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•ed  rapidly;  a  waste  and  barren  territory  has 
been  laid  out  into  streets  which  have  been 
paved  and  drained.  Houses  have  been  erected 
forming  an  integral  part  of  the  City;  the  spirit 
of  improvement  is  progressing ;  Acts  of  the 
Legislature  have  been  passed  from  time  to  time 
to  enable  the  Corporation  to  regulate  and  con- 
duct the  necessary  operations  incident  to  such 
a  state  of  things,  and  without  which  disorder, 
irregularity  and  great  public  inconvenience 
would  be  the  inevitable  consequence.  Persons 
•owning  property,  which  is  to  be  diverted  from 
its  original  destination,  or  applied  for  the  pur- 
pose of  building  up  the  City,  stand  in  a  new  rela- 
tion to  each  other  arising  from  new  interests, 
and  the  necessity  of  taking  a  comprehensive 
view  of  the  whole  in  order  to  legislate  wisely 
and  discreetly  as  to  a  part.  Laws  for  these  pur- 
poses are  presumed  to  have  been  passed  with 
the  express  or  tacit  consent  of  those  whose  in- 
terests may  be  affected.  When  improvements 
are  directed  and  expenses  incurred,  which  are 
required  by  the  peculiar  situation  of  a  part  of  a 
•district,  and  such  improvements  are  essential  to 
protect  a  part  from  in  juries  growing  out  of  the 
•change  from  vacant  lots  to  streets  and  bouses, 
they  ought  to  be  considered  as,  in  some  meas- 
ure, beneficial  to  all,  although  not  equally  so. 
The  quantum  of  benefit  rests  in  the  discretion 
of  the  assessors  with  which  the  court  cannot 
interfere.  Who  are  to  be  comprehended  in  an 
assessment  depends  on  the  principle  on  which 
it  is  made;  that  must  be  determined  by  a 
sound  construction  of  the  law  applied  to  the 
facts.  It  does  not  rest  in  the  discretion  of 
those  who  are  to  execute  the  law.  The  superin- 
tending power  of  this  court  is  competent  to 
•establish  the  principle,  and  compel  the  inferior 
authority  to  be  governed  by  it ;  leaving  to  its 
44O*]  discretion  the  manner  of  levying  *and 
the  amount  of  contribution  to  be  exacted  from 
•each  individual.  It  is  no  answer  to  this  view 
of  the  subject  to  say  that  the  waters  which  are 
now  carried  off  through  the  present  covered 
,  -common  sewer,  were  as  effectually  carried  off 
by  the  open  drain  that  was  previously  used. 
To  the  inhabitants  on  the  high  grounds  it  may 
not  be  material  in  what  manner  the  water  is 
discharged  into  the  river;  but  when  streets  are 
paved,  the  water  descending  on  the  surface 
from  the  high  ground  must  necessarily  ex- 
pose those  in  the  valley  to  inconvenience  and 
injury.  It  being  the  common  right  and  duty 
of  all  .to  cause  the  water  to  be  conveyed 
through  the  streets,  so  as  to  occasion  as  little 
injury  as  possible  to  the  inhabitants  near  it, 
the  expense  becomes  a  common  charge  on  all ; 
from  this  it  results  that  owners  of  lots  on  the 
high  grounds  are  benefited  by  a  sewer  ren- 
dered indispensably  necessary,  to  protect 
the  inhabitants  on  the  low  grounds.  The 
benefit  thereby  is  that  those  on  or  near 
Canal  St.  are  not  incommoded  or  annoyed 
by  the  water.  This  protection  to  them  is 
a  discharge  of  the  duty  previously  existing, 
and  obligatory  on  the  whole  district,  and  con- 
sequently those  owning  property  in  the  district 
and  not  included  in  the  assessment,  are  bene- 
fited by  the  sewer. 

It  appears  that  the  regulations  of  the  City 
for  carrying  water  from  this  district  into  the 
river,  through  Canal  St.,  by  making  a  common 
sewer,  and  taking  the  ground  for  making 
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Canal  St.,  were  made  prior  to  1809  ;  that  this 
street  was  laid  out  and  opened  for  the  purpose 
of  making  a  common  outlet  and  passage  way 
for  the  water,  and  as  a  substitute  for  the 
original  outlet  ;  that  the  expense  and  cost  of 
the  ground  purchased  for  forming  the  street, 
was  assessed  upon  the  owners  or  occupants  of 
all  the  houses  and  lots,  from  whence  it  was 
supposed  the  water  was,  by  the  permanent 
regulation,  to  run  and  be  received  into  the 
common  sewer,  as  being  benefitted  thereby. 
There  was  an  open  drain,  before  1815,  through 
Canal  St.,  which  was  designed  merely  for  a 
temporary  purpose,  and  continued  until  the 
covered  sewer  in  question  was  made.  The 
whole  of  the  proceeding  in  relation  to  Canal 
St.  appears  to  be  one  continued  operation, 
from  the  original  laying  out.  building  the 
sewer,  and  covering  it. 

*The  principle  of  assessment  adopted  [*44 1 
by  the  Corporation  in  purchasing  the  ground 
for  Canal  St.,  I  consider  as  applicable  to  this 
case,  and  ought  to  have  been  pursued.  It  is 
stated,  in  the  return,  that  the  covered  sewer 
was  constructed  as  well  for  carrying  off  the 
waters,  as  for  correcting  the  nuisance  which 
existed  during  the  time  the  drain  or  open 
sewer  remained,  and  which  was  caused  by  it ; 
but  that  it  was  not  necessary  for  draining  off 
the  water.  Admitting  that  the  covered  sewer 
became  necessary,  in  order  to  correct  the 
nuisance,  it  would  not  change  the  principle  of 
assessment.  The  permanent  regulations  re- 
specting this  district  required  the  purchase  of 
ground  and  a  common  sewer.  An  open  drain 
was  used  for  several  years ;  it  was  found 
materially  to  affect  the  health  and  co^nfort  of 
those  whom  the  water  passed,  in  its  passage  to 
the  river.  To  remove  this  nuisance,  the 
covered  sewer  was  built ;  the  canal  was  a  part 
of  the  plan  of  operations  for  this  section  or 
district,  and  made  for  the  benefit  of  all.  The 
whole  district  were  bound  to  make  it  as  little 
prejudicial  as  possible.  When  found  to  en- 
danger the  health  of  the  inhabitants,  it  was 
the  duty  of  all  to  contribute  towards  the  ex- 
pense of  removing  it.  The  covered  sewer  was 
constructed  for  that  purpose.  How  far  the 
nuisance  extended  does .  not  appear.  Its 
removal  may  have  been  beneficial  to  the  whole 
district ;  but  I  do  not  rest  the  principle  on  that 
ground  ;  it  is  enough  that  all  were  bound  to 
protect,  to  a  reasonable  and  necessary  extent, 
those  who  were  exposed.  When  grounds 
owned  by  various  individuals  become  the 
subject  of  regulation,  in  respect  to  laying  out 
streets  and  making  improvements,  which  are 
considered  by  the  proper  authority  necessary 
for  carrying  into  effect  the  plan  adopted  for 
a  particular  district,  as  a  whole,  regard  must 
be  had  to  the  rights,  privileges  and  advantages 
of  every  part,  and  all  are  liable  to  share  in  the 
burden  which  may  be  thrown  on  a  part. 

We  are  clearly  of  opinion  that,  by  a  just 
construction  of  the  Act,  the  assessment  ought 
to  have  been  made  upon  all  the  owners  or 
occupants  of  houses  and  lots  included  within 
the  district,  designated  on  the  map,  from 
whence  the  water  flowed  into  the  sewer  ;  and 
consequently  that  the  assessment  made,  ought 
to  be  set  aside  and  vacated. 


Rule  accordingly. 


1073 


441 


SUPREME  COURT,  STATE  OP  NEW  YORK. 


Questioned— 2  Hill,  11. 

Cited  In— 2  Wend.,  398 ;  10  Wend.,  421 ;  15  Wend., 
209;  23  Wend.,  281;  25  Wend.,  284;  2  Hill.,  21:  1 
Paige.,  549:  6  N.  Y.,  313;  77  N.  Y.,  494:  79  N.  Y., 
589 ;  3  Lans.,  149;  7  Lans.,  222  :  5  Barb.,  45 ;  9  Barb., 
542:  21  Barb.,  664;  23  Barb.,  174:  32  Barb.,  134;  43 
Barb.,  235;  56  Barb.,  148;  59  Barb.,  404;  65  Barb., 
480 ;  1  T.  &  C.,  106 ;  58  How.  Pr.,  203;  2  Allen,  466; 
112  Mass.,  556  ;  43  Ind.,  200. 
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*AUSTIN   ET   AL. 

V. 

BELL,  late  Sheriff,  &c. 


Debtor—  Right  to  Prefer  Creditors  —  What  Reser- 
vations, in  Deed  of  Assignment,  Valid  —  Con- 
dition that  Share  of  Creditors  not  Assenting  be 
Paid  to  Assignor,  Renders  Deed  Void. 

Though  a  debtor,  in  failing  circumstances,  may 
lawfully  prefer  one  creditor,  or  one  set  of  creditors, 
to  another;  and  in  a  deed  of  assignment  of  his 
property,  in  trust,  for  creditors  named  in  a  schedule, 
may  reserve  out  of  the  trust  property  a  certain  sum 
for  the  support  of  himself  and  family  for  a  limited 
time,  and  for  paying  the  expenses  of  suits  against 
the  assignor,  in  relation  to  the  trust,  and  of  en- 
deavoring to  procure  the  discharge  of  the  assignor; 
yet,  if  the  deed  of  trust  contains  a  proviso  that  in 
case  any  of  the  creditors  named  should  not,  within 
the  time  limited  in  the  deed,  which  contained  a 
release  of  the  debtor  from  his  debts,  become  parties 
to  it,  the  shares  or  proportions  of  such  creditors,  so 
neglecting  or  refusing  to  execute  the  deed,  should 
be  paid  by  the  trustees  to  the  assignor  himself,  the 
deed  is  fraudulent  and  void,  under  the  Statute  of 
Frauds. 

And  a  judgment  creditor,  who  had  refused  to 
become  party  to  the  deed,  may,  before  the  time 
limited  for  the  creditors  to  come  in  and  execute  it, 
take  the  property  of  the  debtor,  in  the  possession 
of  the  assignees,  by  execution,  and  sell  the  same  in 
satisfaction  of  his  debt. 

Citations—  15  Johns.,  571  ;  5  T.  R.,  420  ;  2  Johns. 
Ch.,  580;  14  Johns.,  458;  5  Johns.  Ch.,  329,  332;  4 
Ball.,  76  ;  5  Johns..  344. 


was  an  action  of  trespass,  debonisaspor- 
-L  talis,  brought  against  the  defendant,  who, 
as  sheriff  of  N.  Y.,  levied  on  and  took  away 
certain  goods,  under  two  writs  of  fi.  fa.  against 
Elijah,  Joshua  and  Abraham  Secor,  in  favor 
of  D.  R.  Lambert.  The  cause  was  tried  at 
(he  N.  Y.  sittings,  in  June,  1821,  before  Mr. 
Ch.  J.  Spencer.  ~  The  taking  and  value  of  the 
goods  were  admitted. 

The  plaintiffs  claimed  title  to  the  goods  in 
question  under  an  indenture  tripartite,  between 
E.,  J.  and  A.  Secor,  on  the  first  part,  the 
plaintiffs,  of  the  second  part,  and  the  creditors 
of  the  Secors,  named  in  a  schedule  annexed, 
who  may  become  parties,  of  the  third  part  ; 
bearing  date  July  20.  1819,  whereby  the 
Secors,  then  merchants,  and  trading  under  the 
lirm  of  E.  Secor  &  Co.,  assigned  to  the  plaint- 
iffs all  their  property,  either  joint  or  several, 
real  and  personal,  in  possession,  reversion  or 
remainder  (their  wearing  apparel  .and  house- 
hold furniture  excepted),  and  also  the  debts 
und  demands  due  to  them,  either  jointly  or 
severally,  and  particularly  their  stock  in  trade 
then  in  their  store,  No.  180  Broadway  ;  upon 
trust,  that  the  grantees  shall  sell  the  estate 
conveyed,  and  collect  all  the  debts;  and  after 
paying  themselves  the  expenses,  and  for  their 
services  in  the  execution  of  the  trust,  and  for 

NOTE.—  Assignment  of  Debtor—  Preference  of  Cred- 
itors—Conditions in  Assignment.  See  Phoenix  v. 
Dey,  5  Johns.,  412,  note. 
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services  in  endeavoring  to  obtain  the  discharge 
of  the  grantors,  or  either  of  them;  and  also 
such  sums  as  the  grantees  may  be  obliged  to 
pay  E.  Secor  (one  of  the  grantors)  for  the 
maintenance  and  support  of  himself  and  his 
family,  until  May  1,  1820,  not  exceeding  the 
rate  of  $2, 000 per  annum,  and  which  allowance 
is  to  cease,  after  all  the  creditors,  parties  of 
the  third  part,  shall  have  subscribed  these 
presents,  or  after  the  grantors  or  E.  Secor,  be 
discharged,  by  operation  of  law,  from  all  his 
*debts,  then  that  the  assignees  shall  [*443 
pay  to  E.  Secor  $600,  for  the  purpose  of  pay- 
ing off  small  accounts  for  family  expenses  of 
himself  and  family,  or  the  like  demands 
against  either  of  the  grantors  ;  and  then,  out 
of  the  proceeds  of  the  assigned  property,  pay 
all  the  debts  of  the  grantors  specified  in  the 
schedule  A,  marked  first,  second,  third,  fourth 
fifth  and  sixth  classes,  in  their  respective 
order  ;  those  in  the  first  class  to  be  fully  paid, 
with  interest,  and  so,  in  the  order,  giving 
preference  according  to  the  classes  ;  provided, 
that  the  several  creditors  should,  on  or  before 
Nov.  1,  then  next,  become  parties  to  the 
assignment,  by  executing  the  same  ;  and  upon 
the  further  trust,  that  in  case  any  of  the 
creditors  named  in  the  several  classes,  should 
not,  within  the  time  limited,  become  parties 
to  the  assignment,  then  the  grantees  should 
pay  to  the  grantors  the  proportion  of  such  of 
the  creditors  who  neglect  or  refuse  to  execute 
these  presents.  The  deed  contained,  also,  a 
release,  to  be  executed  by  all  the  creditors, 
releasing  the  grantors  from  all  demands  on 
them,  in  Jaw  or  equity.  There  were  other 
provisions  in  the  deed,  which  it  is  not  neces- 
sary to  take  notice  of  here. 

It  appeared  that  Austin  &  Andrews,  two  of 
the  plaintiffs,  sent  a  clerk  to  take  charge  of  the 
store  occupied  by  E.  Secor  &  Co.,  in  Oct., 
1819,  about  three  weeks  before  the  levy  was 
made  by  the  defendant ;  that  he  was  in  the 
store  when  the  levy  was  made,  and  that  the 
store  had  been  shut  up  from  the  time  of  the 
assignment  until  within  three  weeks  before  the 
levy.  That  the  object  of  the  clerk's  going  to 
the  store  was  to  sell  the  goods  which  had  been 
assigned,  no  other  goods  having  been  put  in 
the  store.  .  The  goods  assigned,  consisting  of 
carpeting,  were  those  levied  on  by  the  defend- 
ant. The  name  of  "  E.  Secor  &  Co.,  carpet 
store,"  which  had  been  painted  on  the  store, 
had  been  erased  before  the  levy. 

Very  few  of  the  creditors  executed'  the  as- 
signment, and  among  others  D.  R.  Lambert 
did  not  execute  it. 

The  defendant  gave  in  evidence  two  judg- 
ments in  favor  of  David  R.  Lambert  against 
E.  Secor  &  Co.,  in  the  Supreme  Court,  and  the 
executions  issued  thereon.  The  first  was  on  a 
promissory  note  made  by  E.  Secor  &  Co., 
dated  *Dec.  1,  1818,  payable  in  eight  [*444 
months,  for  $986.24,  on  which  judgment  was 
docketed  Oct.  22,  1819.  The  other  was  on  two- 
notes,  of  a  like  date,  and  on  money  counts. 
The  judgment  was  docketed  Oct.  18,  1819,  for 
$8,913.27.  The  balance  on  both  executions 
was  $4,289.69.  One  execution  came  to  the 
defendant's  hands  Oct.  18.  and  the  other  Oct. 
22,  1819,  by  virtue  of  which,  the  carpeting, 
formerly  belonging  to  E.  Secor  &  Co. ,  was 
levied  on,  in  the  store  before  occupied  by  them. 
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The  plaintiffs  proved  that  they  took  posses- 
sion of  the  goods  immediately  after  the  assign- 
ment ;  and  also  the  payment  of  six  notes 
drawn  by  E.  Secor  &  Co.,  and  indorsed  by 
Austin  &  Andrews  for  the  said  E.  Secpr  & 
Co.,  and  which,  after  their  failure,  Austin  & 
Andrews  had  been  compelled  to  take  up, 
amounting  to  $22,000;  and  also  several  checks, 
leaving  a  balance  due  Austin  &  Andrews,  July 
20,  1819,  from  E.  Secor  &  Co..  of  $33,881.06  ; 
and  it  was  admitted  that  E.  Secor  &  Co.  owed 
Heard  (the  other  plaintiff),  at  the  time  of  the 
execution  of  the  assignment,  $8,882.42.  A 
verdict  was  taken  for  the  plaintiffs  for 
$4,289.69,  subject  to  the  opinion  of  the  court 
on  a  case  containing  the  facts  above  stated. 

Mr.  8.  Ford,  for  the  plaintiffs,  contended 
that  the  assignment  by  the  Secors  to  the  plaint- 
iffs was  legal  and  valid.  The  law  permits  a 
debtor  to  prefer  one  creditor,  or  one  set  of 
creditors,  to  another.  (Riggs  v.  Murray,  2 
Johns.  Ch.,  577,  and  S.  C.,  Murray  v.  Biggs, 
15  Johns.,  571-583;  Estwick  v.  Caillaud,  5  T. 
K,  420  ;  Jackson  v.  Lomas,  4  T.  K,  166.)  In 
Jackson  v.  I^omas,  there  was  a  clause  in  the 
trust  deed,  that  no  creditor  should  take  any 
part  under  the  deed,  who  did  not  sign  a  release 
of  the  assignor  ;  but  no  objection  was  made  to 
the  deed  on  that  account.  In  Riggs  v.  Murray, 
the  Chancellor  says  :  "  A  reservation  of  a  part 
of  the  interest  to  himself  (the  debtor),  as  in 
Tarback  v.  Marbury,  2  Vern.,  510,  and  in  Est- 
wick v  CaiUaud,  does  not  destroy  the  provis- 
445*]  ion,  in  respect  to  the  *residue,  though, 
it'  the  part  unreserved  be  deficient,  the  cred- 
itors might,  perhaps,  apply  to  a  court  of 
equity,  for  the  residue."  Ch.  J.  Thompson,  in 
delivering  his  opinion,  in  the  Court  of  Errors, 
in  the  same  case (15  Johns.,  583,  585,  588,  589), 
said  it  was  a  well-established  principle,  both  in 
law  and  equity,  that  a  failing  debtor  has  a 
just,  legal  and  moral  right,  to  prefer  in  pay- 
ment one  creditor,  or  set  of  creditors,  to 
another.  That  a  reservation  by  the  assignors 
of  a  part  of  the  property  assigned  in  the  trust 
deed,  to  their  own  use.  for  their  maintenance 
and  support,  formed  no  objection  to  the  ap- 
propriation of  the  residue. 

Again  ;  the  possession  and  legal  estate  in  the 
property  assigned  being  in  the  plaintiffs,  the 
assignees,  a  residuary  interest  in  the  assignors 
could  not  be  taken  and  sold  under  an  execu- 
tion. ( WiUces  v.  Ferris,  5  Johns.,  335  ;  Rex  v. 
Watson,  3.  Price  Ex.,  6.)  In  the  present  case, 
the  deed  was  clearly  valid,  until  Nov.  1,  the 
time  limited  for  the  creditors  to  come  in  and 
sign  the  deed,  until  which  time  there  could  be 
no  resulting  trust.  The  case  of  Hyslop  v. 
Clarke,  14  Johns.,  458,  which  may  be  cited  on 
the  other  side,  is  distinguishable  from  the 
present  case.  In  that  case  there  was  an  express 
provision,  that  if  any  of  the  creditors  should 
refuse  to  sign  a  discharge,  the  whole  trust  was 
to  be  void. 

Mr.  Oakley,  contra.  The  Statute  for  the  Pre- 
vention of  Frauds  (sess.  10,  ch.  44,  sees,  1,  2  ; 
1  N.  R.  L.,  75)  expressly  declares,  that  all 
deeds  and  conveyances  of  goods  and  chattels, 
in  trust  for  the  use  of  the  person  making  the 
same,  shall  be  void  and  of  no  effect.  In  the 
deed,  in  the  present  case,  part  of  the  property 
is  to  be  held  to  the  use  of  the  assignors.  It  is 
a  conveyance,  then,  pro  tanto,  in  trust  for  the 
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use  of  the  grantor,  and  so  within  the  words  of 
the  1st  section  of  the  Statute.  A  conveyance 
void  in  part,  by  statute,  is  void  in  the  whole. 
(Hyslop  v.  Clarke,  14  Johns.,  458.) 

Again  ;  it  is  provided  that  if  any  creditor 
refuses  to  sign  and  discharge  the  assignors, 
then  the  assignees  are  to  pay  his  share  to  the 
assignors,  not  to  the  other  creditors.  Another 
*feature  in  this  assignment  is,  that  no  [*446 
creditor  is  to  be  benefited  by  it,  unless  he  dis- 
charges the  debtor.  This  is  an  attempt  to 
coerce  the  creditors  to  release  the  debts  due  to 
them  ;  but  the  law  recognizes  no  assignment 
which  is  not  absolute  and  unconditional.  The 
case  of  Hyslop  v.  Clarke,  which  was  admitted, 
in  Murray  v.  Riggs,  in  the  Court  of  Errors,  to 
be  good  law,  is  directly  in  point,  and  decisive 
of  the  present  case.  In  the  case  of  Estwick  v. 
Caillaud,  5  T.  R.,  420  ;  S.  C.,  2  Anst.,  381,  the 
assignment  was  of  a  part  only  of  the  debtor's 
estate,  and  the  assignor  had  offered  to  pay  the 
creditor  out  of  other  property.  That  case 
shows  merely  that  a  debtor  may  lawfully 
assign  part  of  his  estate,  for  the  benefit  of  par- 
ticular creditors,  if  he  has  property  enough 
left  to  pay  his  other  creditors.  There  was  no 
creditor,  in  that  case,  to  be  defrauded.  In 
Burd  v.  Smith,  4  Dall.,  76,  the  assignment  was 
held  void,  on  the  ground  that  there  was  a 
resulting  trust,  in  case  of  a  dissent  of  any  of 
the  creditors,  for  the  benefit  of  the  debtor 
himself.  In  Murray  v.  Riggs,  the  only  point  to 
be  decided  was,  whether  a  deed,  with  a  power 
of  revocation,  was  valid.  Ch.  J.  Thompson 
rests  his  opinion  on  the  validity  of  the  last 
assignment.  The  respondents,  in  that  case, 
were  not  judgment  creditors  pursuing  their 
legal  remedies  ;  and  the  assignment  might  be 
considered  valid,  until  a  judgment  creditor 
appeared,  seeking  to  enforce  his  legal  remedy 
against  the  deed,  as  was  the  fact  in  Hyslop  v. 
Clarke.  Here  are  judgment  and  execution 
creditors.  In  Pickstock  v.  Lyster,  3  Maule&  S., 
371-376,  the  court  rely  on  the  fact  that  there 
was  no  stipulation  for  the  benefit  of  the  as- 
signor himself,  but  all  his  property  was  fairly 
to  be  distributed  among  all  his  creditors. 

Mr.  Foot,  in  reply,  commented  on  the  cases 
which  had  been  cited,  and  insisted  that,  ac- 
cording to  the  doctrine  laid  down  in  Murray 
v.  Riggs,  the  assignment  in  this  case  was  legal 
and  valid. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  question  here  is,  whether  the  assign- 
ment by  E.  Secor  &  Co.  is  fraudulent,  as 
regards  Lambert  and  the  other  creditors 
*who  did  not  become  parties  to  the  [*447 
assignment,  by  subscribing  the  same,  and  who 
must,  therefore,  be  regarded  as  disagreeing  to 
it.  The  grounds  on  which  the  assignment  is 
supposed  to  be  legally  fraudulent  are,  that  it 
contains  stipulations,  reserving  such  sums  as 
may  be  necessary  to  defray  the  expenses  of 
defending  suits  at  law  or  equity,  against  the 
assignors,  in  relation  to  the  trust  created  ;  and 
for  services  in  obtaining,  or  endeavoring  to 
obtain,  the  discharge  of  the  assignors  from  all 
their  debts  ;  and  also  such  sums  of  money  as 
the  trustees  may  be  obliged  to  pay  to  E.  Secor. 
for  the  support  of  himself  and  family,  until 
the  first  of  May,  1820,  not  exceeding  the  rate 
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of  $2,000  per  annum  ;  and  also,  because,  with 
respect  to  such  creditors  as  should  not  assent 
to  the  assignment,  by  becoming  parties 
thereto,  and  executing  the  same,  by  the  first 
day  of  November,  1819,  that  the  trustees 
should  pay  to  the  assignors  the  proportion  of 
such  creditors  as  should  neglect  or  refuse  to 
execute  the  deed. 

The  case  of  Murray  v.  Riggs.  decided  in  the 
Court  of  Errors  (15  Johns.,  571),  bears  upon 
some  of  the  objections  made  to  this  assign- 
ment. It  appears  that  'a  majority  of  the 
court  concurred  in  the  opinion  delivered  by 
Ch.  J.  Thompson  ;  and  that  the  decree  of  the 
Court  of  Chancery  was  reversed,  on  the 
ground  that  the  assignment  of  the  81st  of 
May,  1800,  was  legal"  and  valid.  We  are 
bound  by  that  decision,  whatever  our  private 
opinions  may  be  as  to  its  accuracy  or  solidity. 
In  that  case,  one  of  the  appointments  and  res- 
ervations in  the  trust  deed  of  the  31st  of  May, 
1800,  was,  that  the  trustees  should  pay  out  of 
the  proceeds  of  the  property  assigned,  towards 
the  support  of  the  grantors,  from  the  28' h  of 
Mar.,  1898,  until  they  should  be  respectively 
discharged  from  their  debts,  or  until  one  year 
after  they  should  be  discharged  by  law,  a  sum 
not  exceeding  $2.000  a  year,  for  each  of  the 
grantors.  As  to  this  reservation,  the  Chancel- 
lor was  of  opinion,  on  the  authority  of  Est- 
wick  v.  Caillaud.  5  T.  R.,  420,  that  it  did  not 
destroy  the  provision  in  respect  to  the  residue; 
and  he  intimates  an  opinion,  that  if  the  part 
not  reserved  was  deficient,  the  creditors  might 
apply  to  a  court  of  equity  for  the  residue.  (2 
Johns.  Ch.,  580.)  In  this  part  of  the  Chan- 
cellor's opinion,  Ch.  J.  Thompson  concurred. 
448*]  This,  *then,  puts  an  end  to  the  objec- 
tion made  to  this  assignment,  as  to  a  reserva- 
tion out  of  the  trust  property,  of  a  support, 
for  a  limited  time,  for  one  of  the  assignors  ; 
and  it  is  equally  decisive  of  the  other  objec- 
tions, as  to  the  provision  for  defraying  the 
expenses  of  suits  against  the  assignors  in  rela- 
tion to  the  trust,  and  for  expenses  in  endeavor- 
ing to  obtain  their  discharge  ;  for  they  fall 
within  the  same  reason.  I  will  merely 
remark,  that  the  case  of  Estwick  v.  Caillaud 
was  decided  on  the  ground  that,  although 
Lord  Abingdon  had  not  assigned  all  his  prop- 
erty, it  appeared  that  he  reserved  enough  to 
satisfy  the  particular  creditor,  who  sought  to 
set  aside  the  assignment,  and  that  the  other 
creditors  had,  for  many  years,  acquiesced 
in  it. 

In  the  case  of  Murray  v.  Riggs,  there  was  a 
provision  in  the  assignment  of  the  31st  of 
May,  1800,  that  the  assignees  should  hold  the 
balance  of  trust  property  subject  to  the  further 
order  of  the  assignors,  and  that  the  creditors, 
who  should  not,  in  one  year,  accept  the  con- 
ditions, or  who  should  knowingly  embarrass 
the  object  of  the  assignment,  should  be  for- 
ever excluded  from  any  share  under  the 
assignment.  The  only  remaining  question  is, 
whether  the  stipulation  reserving  to  the  assign- 
ors the  proportions  of  such  of  the  creditors  as 
neglected  or  refused  to  execute  the  assign- 
ment by  the  first  day  of  Nov.,  1819,  renders  it 
fraudulent  and  void.  In  this  case,  Lambert 
sued  out  his  executions,  and  levied  on  the 
property  assigned,  a  few  days  before  the  first 
day  of  Nov.,  1819.  The  difference  between 
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the  provision  in  the  deed  of  the  31st  of  May, 
1800,  in  the  case  of  Murray  v.  Riggs,  and  the 
provisions  of  this  deed  is  this  ;  in  the  former 
case,  the  creditors  who  refused,  for  one  year, 
to  accept  the  conditions,  or  who  should  em- 
barrass the  objects  of  the  assignment,  were 
forever  excluded  from  any  share  ;  but  it  was 
not  provided  that  the  shares  to  which  they 
would  have  been  entitled,  by  accepting  the 
conditions,  should  revert  or  result  back  to  the 
assignors  ;  but  in  this  case,  instead  of  throw- 
ing the  distributive  shares  of  such  as  refused 
to  execute  the  assignment  into  the  general 
mass,  for  the  benefit  of  all  the  creditors,  it  is 
expressly  reserved  to  the  assignors  themselves. 
In  the  case  of  Murray  v.  Riggs,  Ch.  J.  Thomp- 
son observed  :  "For  anything  *that  [*449 
appears,  all  the  creditors  of  Robert  Murray  & 
Co. "(the  grantors)  were  satisfied  with  the 
assignment,  and  the  provision  there  made  for 
the  payment  of  their  debts."  He  went  on  to 
say  :  "  This  is  an  important  feature,  in  which 
this  case  is  distinguishable  from  that  of  Clarke 
v.  Hyslop."  In  the  case  of  Hyslop  v.  Clarke, 
14  Johns.,  458,  the  assignment  contained  a 
provision  that  if  any  of  the  creditors  should 
refuse  to  give  the  assignors  a  discharge  from 
their  entire  debts,  then  the  trust,  providing 
for  the  payment  of  the  scheduled  creditors 
ratably,  should  cease  and  become  void,  and 
the  trustees  were  directed  not  to  execute  it ; 
and  in  that  event,  the  deed  further  provided 
that  the  trustees  should  hold  the  property 
assigned  in  trust,  in  the  first  place,  to  pay  the 
debt  due  to  Robert  Hyslop  &  Co.,  and  then  to 
pay  the  -avails  of  the  assigned  property  to 
such  of  the  creditors  as  the  assignors  should 
appoint ;  and  upon  the  further  trust,  in  any 
event,  that  the  overplus  should  be  paid  to  the 
assignors.  The  case  of  Hyslop  v.  Clarke,  was 
decided  in  Oct.  Term,  18i7,  and  the  case  of 
Murray  v.  Riggs,  in  Feb.,  1818.  Ch.  J. 
Thompson  assented  to  the  decision  in  Hyslop 
v.  Clarke,  and  it  cannot  be  admitted  that  he 
intended  to  overrule  that  case,  by  anything  he 
said  in  the  case  of  Murray  v.  Riggs.  The 
contrary,  in  truth,  appears,  from  his  disting- 
uishing between  the  two  cases,  as  has  already, 
been  mentioned.  Mr.  Justice  Van  Ness,  who 
delivered  the  opinion  of  the  court  in  Hyslop  v. 
Clarke,  considered  that  part  of  the  deed  which 
declared  the  trust  void,  on  the  refusal  of  the 
creditors  to  give  releases,  and  which,  in  that 
event,  directed  the  avails  of  the  property  to 
be  paid  to  such  of  the  creditors  as  the  assign- 
ors should  appoint,  as  an  attempt  on  the  part 
of  the  debtors  to  place  their  property  out  of 
the  reach  of  their  creditors,  and  to  retain  the 
power  to  give  preference  to  creditors,  at  some 
future  period.  That  it  was,  also,  one  object 
to  coerce  the  creditors  to  acquiesce  in  the 
terms  offered  them,  and  that,  therefore,  that 
part  of  the  assignment  was  void  under  the 
Statute  of  Frauds  ;  and  that,  being  void  in 
part,  as  against  the  provisions  of  a  statute,  it 
was  void  in  Mo;  and  in  this  opinion  the  court 
unanimously  concurred.  Now,  I  cannot  per- 
ceive any  material  distinction  between  the  case 
of  Hyslop  v.  Clarke  *and  the  one  before  [*45O 
us,  unless,  indeed,  it  be  that  this  is  a  stronger 
case  of  legal  fraud.  In  this  case,  on  a  refusal 
by  any  of  the  creditors  to  execute  the  assign- 
ment, their  shares  in  the  division  of  the  prop- 
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crty  assigned  were  to  revert  to  the  assignors. 
In  other  words,  it  was  to  be  at  their  absolute 
disposal,  to  apply  to  their  own  use,  or  to  pay 
to  their  creditors,  as  they  pleased.  This  is 
not  only  an  attempt  to  coerce  creditors,  and  to 
place  the  property  beyond  their  reach  on  exe- 
cution, but  it  is  the  reservation  of  property 
which  ought  to  have  been  devoted  to  the  pay- 
ment of  their  debts,  to  their  own  private  bene- 
fit and  use.  Without,  in  the  least,  impugning 
the  doctrine,  that  a  man  in  debt  has  a  right  to 
give  a  preference  to  creditors.  I  am  bound  to 
say,  that  a  deed  which  does  not  fairly  devote 
the  property  of  a  person  overwhelmed  with 
debt  to  the  payment  of  his  creditors,  but 
reserves  a  portion  of  it  to  himself,  unless  the 
creditors  assent  to  such  terms  as  he  shall  pre- 
scribe, is,  in  law,  fraudulent  and  void,  as 
against  the  Statute  of  Frauds,  being  made 
with  intent  to  delay,  hinder  or  defraud  credit- 
ors of  their  just  and  legal  actions.  In  Seav- 
ing  v.  Brinkerhoff,  5  Johns.  Ch.,  329,  332,  this  | 
principle  is  fully  adopted  and  recognized. 
The  case  of  Bard  v.  Smith,  4  Dall.,  76,  is 
expressly  in  point.  In  that  case,  M'Clenachan 
being  overwhelmed  with  debt,  but  having  a 
large  property  in  possession,  and  many  suits 
depending  against  him,  made  an  assignment 
of  his  property  to  trustees.  One  of  the  trusts 
was  to  pay  ratably,  to  such  of  the  creditors  as 
should,  in  writing,  agree  to  accept  the  same, 
within  nine  months  after  the  date  of  the 
assignment,  and  to  pay  to  M'Clenachan  the 
proportion  of  all  such  creditors  as  should  not 
signify  their  acceptance,  within  the  specified 
time,  to  the  intent  that  he  might  therewith 
compound  with  and  satisfy  such  creditors. 
On  the  ground,  among  others,  that  the  deed 
contained  a  resulting  trust  to  the  grantor, 
thereby  placing  the  dissenting  creditors  in  his 
power,  and  that  this  was  a  badge  of  fraud, 
the  majority  of  the  court  pronounced  the  deed 
to  be  fraudulent  and  void. 

The  only  remaining  question  is,  whether,  as 
the  property  assigned  was  levied  on  before  the 
time  limited  for  the  creditors  to  signify  their 
assent,  by  executing  the  deed,  the  deed  was 
not  operative  and  valid  until  after  the  first  of 
45 1*J  Nov. ;  *aud  if  so,  then,  whether  the 
levy  and  seizure  can  be  justified.  It  the  case 
of  Bard  v.  Smith,  the  assigned  property  was 
sold  by  a  creditor  within  the  nine  months 
allowed  tp  the  creditors  to  signify  their  accept- 
ance. Though  the  objection  was  taken  on  the 
argument  that  M'Clenachan  had  nothing  but  a 
contingent  interest  in  the  property  assigned, 
yet  the  court  held  that  the  title  of  the  pur- 
chaser under  the  judgment  was  good.  In  the 
case  of  Hi/slop  v.  Clarke,  no  time  was  limited 
within  which  the  creditors  were  to  assent,  and 
Clarke  had  assented.  The  attention  of  this 
court  was  not,  therefore,  pointedly  called  to  the 
consideration  of  the  question  now  presented. 
Lambert,  by  suing  E.  Secor  &  Co.,  and  by 
issuing  executions  on  his  judgments,had  defini- 
tively made  his  election,  and  taken  his  stand, 
not  to  come  in  under  the  assignment  nor  to 
execute  it ;  therefore,  as  regards  him,  he  is  in 
the  situation  of  a  creditor  refusing  to  execute 
the  assignment,  and  able  to  make  the  objec- 
tion, as  well  before  as  after  the  first  of  Nov., 
1819,  that  it  is  void.  The  case  of  WUkes  v. 
Ferris,  5  Johns.,  344,  is  referred  to,  as  con- 
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taining  a  doctrine  that  invalidates  the  lien  in 
this  case.  The  court  there  say  that  Cheriot 
might  have  a  resulting  trust,  after  the  pur- 
poses for  which  the  assignment  was  made 
were  satisfied,  and  that  such  residuum  of 
interest  was  not  the  subject  of  sale  on  &fi.fa,; 
but  the  court  had,  in  the  same  case,  decided 
that  the  assignment  was  valid.  Where  the 
assignment  itself  was  void,  as  against  a  stat- 
ute, and  where  the  creditor  takes  the  property 
on  execution,  which  that  assignment  intended 
to  convey,  lie  takes  no  residuum,  nor  equi- 
table interest  of  the  assignors,  but  he  takes 
property  belonging  to  his  debtors,  the  title  of 
which  never  passed  from  them  to  their  assign- 
ees. The  effect  of  our  opinion  will  be  to  give 
to  one  of  the  creditors  an  entire  satisfaction  of 
his  debt,  while  others  equally  meritorious, 
may  go,  either  wholly  or  partially,  unpaid. 
But  the  law  serves  those  who  are  vigilant ; 
and  the  creditor  who  has  first  obtained  judg- 
ment and  execution  reaps  the  fruits  of  his 
vigilance.  The  preference  which  the  plaint- 
iffs have  lost,  and  Lambert  has  acquired,  may 
be  attributed  to  the  plaintiffs'  indiscretion,  in 
assenting  to  become  trustees  in  a  deed,  which 
the  policy  of  the  law  must  condemn. 

Judgment  for  the  defendant. 

Cited  in— 5  Cow.,  560;  11  Wend.,  195;  6  Hill,  439; 
Hopk.,  403 :  4  Paige,  37  :  1  Edw.,  458 ;  1  Sand.  Ch.,  10: 
15  N.  Y.,  116;  2  Barb.,  309;  12  Barb.,  178;  2  Leg.  Obs., 
73 ;  4  Leg.  Obs.,  425 ;  1  Curt.,  165 ;  4  Mason,  224,  228 ; 
5  McLean,  129  ;  1  Ware,  243. 


*  ADAMS  AND  BARNUM    [*452 

v. 
FOSTER  AXD  LAWRENCE. 

Order  for  Removal  of  Pauper — Death  before  Re- 
moval—When  Appeal  toill  not  Lie — Settlement 
— Father  cannot  release  that  of  Infant  Son. 

After  an  order  for  the  removal  of  a  pauper  from 
the  town  of  B.  to  the  town  of  D.,  it  was  found  that 
he  was  too  sick  to  be  removed,  and  he  afterwards 
died  in  B.,  so  that  the  order  was  not  executed; 
and  the  town  of  B.  had  taken  no  measures 
under  the  16th  section  of  the  "Act  for  the 
Relief  and  Settlement  of  the  Poor"  (sess.  36,  ch. 
78 :  IN.  R.  L.,  279),  against  the  town  of  D. 
to  enforce,  by  warrant,  the  payment  of  the  ex- 
pense of  maintaining'  the  pauper  in  his  sickness,  and 
of  his  funeral,  though  a  notice  had  been  given  by 
the  Overseer*  of  B.  to.  the  Overseers  of  D.,  for  that 
purpose.  Held  that  the  Overseers  of  D.,  not  being 
aggrieved  by  the  order  or  notice,  within  the  mean- 
ing of  the  Act,  no  appeal  would  lie  to  the  Sessions. 

A  father,  who  has  acquired  a  legal  settlement  in  a 
town,  cannot,  by  any  deed,  release,  or  act  of  eman- 
cipation, devest  his  son,  who  has  not  arrived  at  21, 
nor  acquired  a  settlement  for  himself,  of  his  right 
of  settlement,  derived  from  his  father  ;  though  the 
son,  since  such  deed  of  emancipation,  had  not  re- 
sided in  his  father's  family,  but  had  acted,  in  all 
things,  for  himself,  and  worked  entirely  for  his  own 
benefit. 

Citations— 7  Johns.,  94;  3  T.  R.,  £56;  Burr.,  S.  C..  270; 
lStr.,438.  831. 

IN  ERROR,  on  certiorari  to  the  General 
Sessions  of  the  Peace  of  the  County  of 
Franklin.  From  the  return  to  the  certiorari,  it 
appeared  that  there  was  an  appeal  to  the  Court 
of  Sessions  from  the  order  of  removal,  made 
by  two  justices  of  the  peace,  of  the  town  of 
Bangor,  May  2,  1821,  by  which  they  adjudged 
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Cyrus  Potter,  a  pauper,  to  be  legally  settled  in 
the  town  of  Dickenson,  and  directed  any  con- 
stable, &c.,  to  remove  him  from  B.  to  D.  At 
the  time  of  making  the  order,  the  pauper  was 
sick  and  lame,  and  it  was  found  that  he  could 
not  be  removed  without  injury  to  his  health. 
May  4,  after  the  order  was  made,  Adams  and 
Barnum,  Overseers  of  the  Poor  of  Bangor, 
served  on  Foster  and  Lawrence,  Overseers  of 
the  Poor  of  Dickenson,  a  notice,  in  writing,  of 
of  the  name  and  circumstances  of  the  pauper, 
and  requesting  them  to  take  care  of,  relieve  and 
maintain  him  during  his  illness,  and  to  provide 
for  his  funeral,  in  case  he  should  die  in  Bangor, 
pursuant  to  the  provisions  of  the  16th  section 
of  the  "Act  for  the  Relief  and  Settlement  of 
the  Poor,  "  passed  Apr.  13,  1813 ;  and  also  a 
copy  of  the  order  of  removal,  with  an  indorse- 
ment thereon,  signed  by  the  justices  and  one  of 
the  Overseers  of  B.,  expressing  their  opinion 
that  the  pauper  could  not'  be  removed  on  ac- 
count of  his  health.  The  pauper  was  not 
removed  under  the  order,  but  died  in  July  fol- 
lowing, a  charge  on  the  town  of  Bangor.  A 
warrant  of  distress  was  issued  against  Thomas 
Oakes,  late  Overseer  of  the  Poor  of  D.,  and 
one  of  the  predecessors  of  Foster  and  Law- 
rence, for  neglecting  to  provide  for  the  pauper, 
after  due  notice  for  that  purpose  ;  from  which 
453*]  warrant.  Oakes,  *"  as  late  Overseer  of 
the  Poor  of  D.,"  appealed,  on  the  ground  that 
the  pauper's  last  legal  settlement  was  not  in  D. 
And  Sept.  22,  1821,  Foster  and  Lawrence,  also 
appealed  to  the  Sessions,  and  both  appeals  were 
entered  at  the  Oct.  Sessions,  at  the  same  time. 
The  appellees  moved  to  quash  the  first  appeal, 
on  the  ground  that  the  order  of  removal  had 
never  been  executed,  and  the  pauper  died  be- 
fore the  prosecution  of  the  appeal ;  but  the  court 
denied  the  motion,  and  the  appeals  came  on  to 
be  heard  at  the  Jan.  Sessions,  in  1822.  The 
appellees  again  moved  to  quash  the  appeal,  on 
the  ground  before  stated,  but  the  motion  was 
overruled  by  the  court.  On  the  trial  before 
the  Sessions,  it  was  proved  that  the  town  of  D. 
formerly  included  within  its  limits  what  now 
constitutes  the  present  towns  of  D.  and  B. 
That  by  an  Act  of  the  Legislature,  June  15, 
1812,  the  town  of  D.  was  divided,  and  a 
part  thereof,  erected  into  a  new  town  by  the 
name  of  Bangor.  The  pauper  was  the  son  of 
Andrew  Potter,  and  was  of  age  in  Sept.  1819. 
He  never  acquired  any  settlement  for  himself. 
In  1811  the  father,  with  his  family,  including 
the  pauper,  resided  on  a  farm  in  the  town  of  D. , 
in  that  part  of  it  which  is  now  included  in  the 
town  of  B.  The  father  was  assessed  for  the  farm 
in  1811, and  paid  the  tax  in  the  winter  following, 
and  continued  to  reside  upon  the  farm,  after 
the  division  of  the  town  of  D.,  until  the  winter 
of  1813,  when  his  wife  and  children,  including 
the  pauper,  removed  to  the  town  of  D.,  to 
reside  with  another  son  of  Andrew  P.,  who 
continued  in  the  town  of  B.,  where  he  worked 
the  two  following  years,  and  was  assessed  and 
paid  a  tax  in  B.  in  1815.  In  the  spring  of  1816, 
Andrew  P.  also  removed  to  the  town  of  D., 
where  he  lived  with  his  family  upon  a  lot  of 
land,  for  which  he  was  assessed  and  paid  a  tax 
to  the  collector  of  D.  July  23,  1816,  Andrew 
P.  executed  to  his  son,  the  pauper,  a  deed,  by 
which,  in  consideration  of  $50,  he  released  to 
him  all  the  right,  <fcc.,  which  he,  A.  P.,  had  or 
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might  have,  to  his  labor  and  services  until  he 
should  arive  at  the  age  of  twenty-one  years, 
and  giving  him  full  power  and  license  to  act, 
in  all  things,  for  himself,  &c.  '  It  was  proved 
that  at  the  time  this  instrument  was  executed, 
the  son  lived  with  *one  Clark,  who  [*454 
paid  the  $50  mentioned  in  the  deed  for  him. 
The  son  had,  for  two  years  before,  worked  for 
himself,  in  different  places,  and  after  the  ex- 
ecution of  the  instrument,  went  into  Vt.,  where 
he  remained  for  more  than  two  years,  when  he 
returned  to  D.  and  lived  with  a  brother,  and 
worked  on  a  piece  of  land  of  his  own;  but  soon 
after  returned  toVt. ,  where  he  continued  until 
the  spring  or  summer  of  1819,  when  he  return- 
ed to  D.,  being  sick  and  unable  to  work.  He 
boarded  some  weeks  with  a  brother,  at  Bansror, 
and  sometimes  with  another  brother,  at  Fort 
Covington,  until  the  winter  of  1821,  when, 
being  in  Bangor,  he,  by  reason  of  his  sickness 
and  lameness,  became  chargeable  to  that  town. 
After  the  execution  of  the  instrument  above 
mentioned,  the  pauper  never  resided  with  his 
father,  who  no  longer  exercised  any  control 
over  him;  nor  did  he  claim  or  receive  any  part 
of  his  earnings. 

The  Court  of  Sessions  quashed  the  order  of 
removal,  and  adjudged  the  Overseers  of  the 
town  of  B.  to  pay  to  the  Overseers  of  the  town 
of  D.  $27.17,  for  the  costs  of  the  appeal. 

On  the  return  of  the  ccrtioran,  Adams  and 
Barnum  assigned  for  error,  that  the  court  of 
Sessions  allowed  Footer  and  Lawrence  to 
prosecute  and  sustain  the  appeal,  after  it  was 
admitted  that  the  order  of  removal  had  never 
been  execu-ted,  by  removing  the  pauper  to  the 
town  of  D.,  and  after  it  was  admitted  that  he 
died  before  the  commencement  of  the  appeal, 
when  they  could  not  be  aggrieved  by  the  order; 
and  because  the  appeal  ought  to  have  been 
dismissed,  on  the  motions  made  by  the  appel- 
lees, &c.  Foster  and  Lawrence  joined  in  error. 

The  cause  was  submitted  to  the  court  with- 
out argument. 

WOODWORTH,  J.,  delivered  the  opinion  of 
the  court : 

The  order  of  removal  was  made  under  the 
7th  section  of  the  Act;  but  it  never  was  carried 
into  effect.  As  the  pauper  died  before  notice 
of  an  appeal,  it  appears  to  me  the  town  of 
Dickenson  was  not  aggrieved,  and  therefore 
the  order  could  not  be  the  subject  of  an  appeal. 
There  could  be  no  grievance  to  the  town,  to 
which  the  order  of  removal  was*made,  [*455 
until  it  was  executed.  It  is  evident  that  the 
Overseers  of  Bangor  intended  to  abandon  the 
order ;  for  two  days  after  it  was  made,  they 
gave  notice  under  the  16th  section  of  the  Act, 
requiring  the  Overseers  of  Dickenson  to  pro- 
vide for  the  pauper  as  a  sick  person,  unable  to 
be  removed.  It  is  true  they  served  a  copy  of 
the  order  of  removal  with  the  notice,  but  this 
was  of  no  avail  ;  the  respondents  were  not 
bound  to  take  notice  of  it.  If  it  is  considered 
as  an  adjudication,  which  the  Overseers  of 
Bangor  might  adopt,  as  laying  the  foundation 
for  a  warrant  to  distrain  and  sell  the  goods  and 
chattels  of  the  Overseers  neglecting  to  provide 
for  the  pauper,  still  an  appeal  was  premature. 
No  steps  have  been  taken  by  Bangor  to  compel 
payment,  and  non  consfat.  that  they  ever  will 
take  any.  The  town  of  Dickenson  has  never 
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been  aggrieved  on  this  account.  Whenever 
the  town  of  Bangor  takes  measures  to  enforce 
the  payment  for  expenses  incurred,  by  war- 
rant, then  an  appeal  will  lie,  but  not  before. 
Putting  the  order  out  of  question,  it  will  not 
be  pretended  that  an  appeal  would  lie  from  the 
notice  merely;  for,  although  the  Statute  directs 

6  notice,  yet  it  presupposes  an  adjudication,  as 
to  the  settlement,  to  be  made  before  a  warrant 
issues  to  compel  payment.  ( Voorhis  v.  Whipple, 

7  Johns.,  94.)    On  the  preceding  grounds,  the 
appeal  ought  to  have  been  dismissed. 

But  admitting  the  appeal  was  properly  before 
the  court,  was  the  settlement  of  the  pauper  in 
Bangor  ? 

The  town  of  Dickenson  was  divided,  on  the 
15th  of  June,  1812;  previous  to  that  time,  it 
included  the  territory  which  constitutes  the 
present  towns  of  Dickenson  and  Bangor.  Cyrus 
Potter,  the  pauper,  was  twenty-one  years  old 
in  Sept.. 1819;  he  was  the  son  of  Andrew  Potter, 
and  never  gained  a  settlement  for  himself. 

In  1811,  the  pauper's  father  resided  on  a 
farm  in  that  part  of  Dickenson  which  is  now 
included  in  Bangor,  and  was  assessed  in  that 
year,  and  paid  taxes.  After  the  division  of  the 
towns,  he  continued  in  Bangor,  and  in  1815 
was  assessed,  and  paid  taxes.  In  1816  he  re- 
moved to  Dickenson,  was  there  assessed,  and 
paid  a  tax  in  that  year. 

On  the  23d  of  July,  1816,  Andrew  Potter 
•executed  to  the  pauper  a  writing  for  the  con- 
456*]  sideration  of  $50,  whereby  *he  released 
all  claims  to  his  services  until  the  age  of 
twenty-one.  At  this  time  the  pauper  lived 
with  one  Clark.  He  afterwards  went  to  Vt., 
where  he  remained  upwards  of  two  years;  then 
returned  to  Dickenson,  where  he  remained  a 
few  weeks.  After  this  he  returned  to  Vt. ,  and 
came  back  in  1819,  and  boarded  with  his 
brother,  at  Bangor,  until  1821.  when  he  became 
chargeable  to  that  town.  After  the  execution 
of  the  writing,  he  never  resided  with  his 
father,  nor  returned  to  his  house,  except  a  few 
times,  on  a  visit,  when  he  remained  a  day  or 
two  at  a  time. 

The  pauper's  father  gained  a  settlement  in 
Dickenson,  having  been  assessed  and  paid 
taxes  in  that  town  for  two  years.  The  llth 
section  of  the  Poor  Act,  directing. the  manner 
of  dividing  the  poor,  and  by  whom  any  poor 
person  who  has  gained  a  settlement  and 
becomes  chargeable,  shall  be  supported,  does 
not  affect  this  question;  for  the  father  did  not 
gain  a  settlement  until  after  the  division  of  the 
town  of  D.  The  instrument  relied  on  as  an 
emancipation  is  a  nullity.  The  father  could 
not,  by  such  an  act,  devest  the  right  of  a  deriv- 
ative settlement.  The  cases  in  which  an 
emancipation  takes  place,  have  been  always 
decided  on  the  circumstances  of  the  son's 
being  twenty -one,  or  married,  or  having  gained 
a  settlement  in  his  own  right,  or,  as  in  the  case 
of  a  soldier,  having  contracted  a  relation 
which  was  inconsistent  with  the  dea  of  his 
being  in  a  subordinate  position  in  his  father's 
family.  (3  T.  R.,  356;  Rex  v.  Wilton,  Burr., 
S.  C.,  270;  1  Str..  438,  831.) 

We  are  therefore  of  opinion  that  the  pauper 
was  settled  in  Dickenson,  and  that  the  order  of 
the  Court  of  Sessions  be  reversed. 

Order  of  Sessions  reversed, 
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*BARKER  v.  THE  PEOPLE.  [*457 
Act  to  Prevent  Duelling,  Constitutional. 

The  Act  to  Suppress  Duelling,  passed  Nov.  5, 1816 
(sess.  40,  ch.  1),  which  declares  that  any  person  con- 
victed of  challenging  another  to  fight  a  duel,  &c., 
"shall  be  incapable  of  holding,  or  being  elected  to 
any  post  of  profit,  trust  or  emolument,  civil  or  mil- 
itary, under  this  State,"  is  constitutional ;  and  a 
conviction  and  judgment  of  disqualification  under 
it,  are,  therefore,  legal  and  valid. 

Citation— Peake  Ev.,  126,  127. 

IN  ERROR  to  the  General  Sessions  of  the 
Peace  in  the  City  of  N.  Y.  From  the  return 
to  the  writ  of  error  it  appeared  that  Jacob 
Barker,  the  plaintiff  in  Error,  in  Feb.,  1822, 
was  indicted  at  the  General  Sessions  for  send- 
ing a  challenge  to  David  Rogers  to  fight  a 
duel.  The  indictment  contained  five  counts; 
the  first  four  counts  were  founded  on  the  Act 
passed  Nov.  5,  1816,  entitled  "An  Act  to  Sup- 
press Duelling"  (sess.  40,  ch.  1),  which  declares 
that  if  any  person  shall  challenge  another  to 
fight  a  duel,  &c.,  or  shall  accept  a  challenge  to 
fight  a  duel,  &c.,  or  shall  be  the  bearer  of  a 
challenge,  &c.,  such  person  shall  be  deemed 
guilty  of  a  public  offense;"  and  being  convicted 
thereof  shall  be  incapable  of  holding  or  being 
elected  to  any  post  of  profit,  trust  or  emolu- 
ment, civil  or  military,  under  this  State."  A 
nolle  prosea ui  was  entered  on  the  fifth  count. 
The  plaintiff  in  error  was  tried  on  the  indict- 
ment, at  the  General  Sessions,  in  May  last,  and 
convicted.  And  the  court  below  thereupon 
gave  judgment,  that  "he  be  incapable  of  hold 
ing,  or  being  elected  to  any  post  of  profit,  trust 
or  emolument,  civil  or  military,  under  the 
State  of  N.  Y. 

The  plaintiff  in  error,  in  proper  person,  sub- 
mitted the  following  questions: 

1.  Whether  the  Act  under  which  he  was 
convicted  was  not  contrary  and  repugnant  to 
the  Constitution  of  the  State,  then  existing. 
(Sees.  1,  9,  13,  33.) 

2.  Whether  the  Act  was  not  repugnant  to 
the  Constitution  of  the  U.  S.     (Art.  VIII.  of 
the  Amendments.) 

3.  Whether  it  be  not  repugnant  to  the  new 
or  amended  Constitution  of  the  State;  and  if 
so,  abrogated  after  the  last  day  of  Feb.  last, 
because  relating  to  the  right  of  suffrage.     (See 
Const.,  Art.  I.,  sec.  3;  Art.  II:,  sec.  2;  Art. 
V.,  sec.  2;  Art.  VII.,  sees.   1,   13;  Art.    IX., 
sec.  1.) 

4.  Whether  the  power  to  disfranchise  a  citi- 
zen, and  render  him  ineligible  to  any  office, 
has  ever  been  granted  by  the  people,  except  in 
the  case  of  impeachment. 

*5.  Whether  the  qualifications  of  an  [*458 
elector,  and  consequently  of  the  person  to  be 
elected,  can  be  changed  or  regulated  by  the 
Legislature;  the  same  being  fixed  by  the  Con- 
stitution. 

6.  Whether  the  power  to  disqualify  a  citizen 
is  not  confined,  by  the  amended  Constitution, 
to  the  case  of  a  conviction  for  an  infamous 
crime. 

7.  That  the  judgment  in  this  case  is  clearly 
repugnant  to  the  6th  article  of  the  amended 
Constitution,  which  declares  that  "no  other 
oath,  declaration  or  test,"  than  the  oath  of 
office,    "shall   be  required  as  a  qualification 
for  any  office  or  public  trust."  The  terms  used 
are  not  synonymous.     The  word  "test"  has  a 
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most  extensive  meaning,  and  prohibits  the 
establishing  of  any  other  rule  by  which  the 
eligibility  of  an  officer  shall  be  determined, 
than  that  defined  by  the  Constitution.  Not 
only  test  oaths  are  prohibited,  but  all  modes  of 
ascertaining  the  qualifications  of  the  person 
elected  or  appointed,  which  are  not  clearly 
provided  by  the  Constitution.  The  provisions 
of  the  amended  Constitution  relate  to  the 
receiver,  as  well  as  the  giver,  of  votes. 
Mr.  Talcot,  Att'y-Gen.,  contra. 

SPENCER,   Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error  contends  that  the  judg- 
ment of  the  Sessions  is  erroneous;  and  that  the 
Act  on  which  it  is  founded,  declaring  that  such 
disability  shall  ensue,  on  a  conviction  for  send- 
ing a  challenge  to  fight  a  duel,  is  unconstitu- 
tional: 1st.  As  regards  the  original  Consti- 
tution of  this  State.  2d.  As  regards  the  Con- 
stitution of  the  U.  S. ;  and,  3d.  As  regards  the 
amended  Constitution  of  this  State.  The  1st. 
9th,  13th  and  33d  articles  of  the  original  Con- 
stitution of  this  State  are  said  to  bear  upon 
this  question,  and  the  Statute  is  supposed  to 
be  in  repugnance  to  the  provisions  of  those 
articles.  The  1st  article  forbids  the  exercise 
of  any  authority  over  the  people,  but  such  as 
shall  be  derived  from  or  granted  by  them.  The 
powers  of  the  State  Legislature  are  not  con- 
ferred by  any  express  grant,  but  result  from 
the  institution  of  a  supreme  Legislature;  and 
it  is  an  axiom  that  the  Legislature  possess  all 
459*]  power  not  expressly  forbidden  *either 
by  the  Constitution  of  the  State  or  the  U.  S., 
which  relates  to  the  prevention  of  crime,  or 
the  well  ordering  of  society.  The  9th  article 
constitutes  the  Assembly,  judges  of  their  own 
members.  I  presume  it  is  intended,  by  the 
plaintiff,  by  referring  to  that  article,  to  infer 
that  no  other  power,  not  even  the  legislative, 
can  devest  the  Assembly  of  this  right.  If  this 
be  so,  and  it  is  not  necessary  to  deny  it,  the 
only  consequence  would  be,  that  should  the 
Assembly  consider  the  judgment  as  no  dis- 
qualification, its  operation  would  be  so  far 
defeated,  but  not,  necessarily,  any  further. 
The  13th  article  forbids  the  disfranchisement 
of  any  member  of  this  State,  unless  by  the  law 
of  the  land,  or  tlie  judgment  of  his  peers.  If 
the  Duelling  Act  is  not  otherwise  unconstitu- 
tional, then  the  injunctions  of  this  article  have 
been  complied  with;  for  the  Act  is  the  law  of 
the  land,  and  the  verdict  is  the  judgment  of 
the  plaintiff's  peers.  The  33d  article  relates  to 
judgments  on  impeachments,  and  restrains 
their  operation  to  removal  from  office,  and  dis- 
qualification to  hold  any  place  of  honor,  trust 
or  profit  under  this  State.  The  application  of 
this  article  to  the  question  before  us  is  not 
.  perceived.  I  am,  therefore,  of  opinion  that 
there  is  nothing  in  the  original  Constitution 
which  the  Act  violates.  When  it  was  before 
the  Council  of  Revision,  the  objections  which 
some  of  the  Council,  and  I  was  one  of  them, 
had  to  the  Act,  related  to  other  parts  of  it, 
and  not  to  the  one  now  objected  to.  The 
supposed  repugnancy  of  the  Act  to  the  Consti- 
tution of  the  U.  S.,  as  it  is  urged,  is  to  the  8th 
amendment,  which  declares  that  cruel  and 
unusual  punishments  shall  not  be  inflicted. 
The  disfranchisement  of  a  citizen  is  not  an 
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unusual  punishment;  it  was  the  consequence 
of  treason,  and  of  infamous  crimes,  and  it  was 
altogether  discretionary  in  the  Legislature  to 
extend  that  punishment  to  other  offenses. 

The  judgment  rendered  in  the  court  below  i& 
supposed  to  be  erroneous,  as  repugnant  to  and 
contravening  the  3d  section  of  the  1st  artfcle, 
the  2d  section  of  the  2d  article,  the  2d  section 
of  the  5th  article,  the  1st  and  13th  sections  of 
the  7th  article,  and  the  1st  section  of  the  9th 
article  of  the  amended  Constitution.  The  3d 
section  of  the  1st  article,  giving  to  the  Senate 
and  Assembly  *the  right  to  judge  of  [*46O 
the  qualifications  of  their  members,  has  been 
commented  on,  as  well  as  the  2d  section  of  the 
5th  article,  which  relates  to  judgments  on  im- 
peachments ;  and  also  the  1st  section  of  the 
7th  article.  The  2d  section  of  the  2d  article 
ordains  that  laws  may  be  passed,  excluding 
from  the  right  of  suffrage  persons  who  have 
been,  or  may  be,  convicted  of  infamous  crimes. 
The  13th  section  of  the  7th  article,  among 
other  things,  ordains  that  such  Acts  of  the 
Legislature  as  were  then  in  force,  should  be 
and  continue  the  law  of  this  State,  subject  to 
such  alterations  as  the  Legislature  shall  make 
concerning  the  same ;  but  all  such  parts  of 
the  common  law,  and  such  of  the  said  Acts  or 
parts  thereof,  as  are  repugnant  to  this  Consti- 
tution, are  hereby  abrogated.  The  1st  section, 
of  the  9th  article  ordains,  among  other  things, 
that  those  parts  of  the  amended  Constitution 
which  relates  to  the  right  of  suffrage  ;  the 
number  of  members  of  Assembly  thereby  di- 
rected to  be  elected  ;  the  apportionment  of 
members  of  Assembly  ;  the  elections  thereby- 
directed  to  commence  on  the  first  Monday  of 
Nov.,  1822,  should  be  in  force,  and  take  effect 
from  the  last  day  of  Feb.  then  next.  The  6th 
article  has  also  been  relied  on,  which  ordains, 
that  no  other  oath,  declaration  or  test  shall  be 
required,  as  a  qualification  for  any  office  or 
public  trust  than  the  one  prescribed,  which  is 
to  support  the  Constitution  of  the  U.  S.  and 
this  State,  and  faithfully  to  discharge  the 
duties  of  the  office,  according  to  the  best 
ability  of  the  officer. 

It  may  admit  of  much  doubt,  whether  the 
Legislature  are  not  restrained  from  excluding 
from  the  right  of  suffrage  any  other  persons 
than  such  as  have  been,  or  may  be,  convicted 
of  infamous  crimes.  The  enumeration  of 
offenses,  on  the  conviction  for  which  power 
is  given  to  the  Legislature,  to  exclude  the  per- 
sons convicted,  by  necessary  implication,  de- 
nies the  power  in  any  other  cases.  The  of- 
fense of  which  the  plaintiff  has  been  convicted 
is  not  an  infamous  one.  The  law  has  settled 
what  crimes  are  infamous  ;  they  are  treason, 
felony  and  every  species  of  the  crimen  falsi, 
such  as  perjury,  conspiracy  and  barratry. 
(Peake  Ev.,  126,  127.)  If  this  be  so,  then  the 
inquiry  is,  whether  the  right  of  suffrage 
*necessarily  implies  the  right  of  being  [*4G1 
voted  for.  The  amended  Constitution  does 
not  prescribe  the  qualifications  of  members  of 
Assembly  ;  and  with  respect  to  Senators,  it 
requires  only  that  they  shall  be  freeholders. 
There  are  particular  qualifications  for  a  Gov- 
ernor, but  for  all  other  offices  the  Constitution 
is  silent  as  to  qualification.  I  cannot  think 
that  the  right  of  voting  and  being  voted  for 
are  convertible  terms  ;  indeed,  we  see  they  are 
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not,  for  a  great  class  of  voters  are  not  re- 
quired to  be  freeholders,  and  yet  it  is  neces- 
sary to  the  qualification  of  a  Senator  or  a  Gov- 
ernor, that  he  should  be  a  freeholder;  and  with 
respect  to  the  Governor,  he  must  be  a  native 
citizen  of  the  U.  S. ,  thirty  years  of  age,  and  a 
resident  within  the  State  for  five  years.  The 
right  of  suffrage  is,  therefore,  distinct  from 
the  right  of  being  eligible  to  an  office. 

As  to  the  oath  of  office  prescribed  by  the 
6th  article,  and  the  provision  that  no  other 
oath,  declaration  or  test  shall  be  required;  it  is 
contended  that  the  word  "  test"  has  a  most  ex- 
tensive meaning,  and  prohibits  the  establishing 
any  other  rule,  by  which  the  capacity  of  a  per- 
son to  hold  an  office  shall  be  determined,  than 
that  defined,  the  oath  of  the  person  appointed 
or  elected.  I  cannot  accede  to  this.  In  my 
judgment,  the  exclusion  of  any  other  oath, 
declaration  or  test,  as  a  qualification  for  an 
office  or  public  trust,  means' only  that  no  other 
oath  of  office  shall  be  required.  It  was  in- 
tended to  abolish  the  oath  of  allegiance  and 
abjuration,  or  any  political  or  religious  test, 
as  a  qualification.  The  provision  that  no  other 
oath  is  to  be  required  as  a  test,  imports 
nothing  with  respect  to  the  other  qualifica- 
tions. In  the  case  of  a  person  elected  a  Sen- 
ator, or  a  Governor,  the  oath  has  no  reference 
to  the  qualifications  required,  and  they  may  be 
inquired  into  by  some  other  tribunals.  If  an 
alien  should  be"  elected,  he  can  well  take  the 
oath  ;  but  surely,  the  question  whether  he 
could  hold  the  office  would  be  open  to  in- 
quiry. 

Upon  the  whole,  it  appears  to  us  that  there 
exists  no  constitutional  objection  to  the  con- 
viction ;  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

AjHrmed  in— 3  Cow.,  686. 

Cited  in— 20  Barb.,  190 ;  58  Barb.,  158 ;  11  How.  Pr., 
313 ;  40  How.  Pr.,  103 ;  2  Park,  334. 
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v. 
DERBY,  MONTGOMERY   ET  AL. 

Joint  Bond — Parol  Discharge  of  one  Obligor — 
When  Void. 

Where  a  joint  bond  is  given  for  the  performance 
of  covenants,  a  parpl  discharge  of  one  of  the  obli- 
gors, without  consideration,  is  not  a  discharge  of 
the  bond,  nor  can  it  be  given  in  evidence  under  the 
general  issue. 

Citations— 2  Johns.,  449  :  17  Johns.,  175 ;  3  Johns., 
528  ;  14  Johns.,  330. 

THIS  was  an  action  of  covenant  on  a  bond, 
executed  by  the  defendants,  jointly,  to 
the  plaintiff,  as  sheriff,  conditioned  for  the 
faithful  discharge,  by  Derby,  of  the  duties  of 
the  office  of  deputy-sheriff  and  jailer,  &c.  The 
declaration  contained  specific  breaches.  The 
defendants  pleaded  :  1.  Non  est  factum.  2. 
Negativing  the  breaches  assigned.  3.  A  re- 
.ease  and  discharge.  Under  the  first  plea,  they 


NOTE.—  Principal  and  Surety— Technical  release 
muHt  be  under  seal.  See  Seymour  v.  Minturn,  17 
Johns.,  169,  note.  See  generally,  as  to  discharge  of 
surety,  King  v.  Baldwin,  17  Johns.,  384,  note. 

JOHNS.  REP.,  20. 


gave  notice  that  they  would  give  in  evidence, 
at  the  trial,  a  release  of  one  of  the  joint  obli- 
gors by  parol,  &c.  The  cause  was  tried  at  the 
Chautauqua  Circuit,  in  June  last,  before  Mr. 
Justice  Pln.lt.  At  the  trial,  the  plaintiff  proved 
the  execution  of  the  bond,  and  the  breaches 
assigned.  The  defendants  offered  to  prove 
that  previous  to  the  suffering  or  committing 
any  breach  of  the  condition  of  the  bond,  the 
plaintiff  had,  by  parol,  released  and  discharged 
James  Montgomery;  one  of  the  defendants, 
and  a  joint  obligor,  from  all  liability  on  the 
bond.  The  plaintiff's  counsel  objected  to  the 
evidence,  and  it  was  overruled  by  the  judge. 
The  jury  found  a  verdict  for  the  plaintiff  for 
$615.80. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

Mr.  A.  H.  Tracy,  for  the  defendants,  made 
two  points  : 

1.  That  an  instrument  under  seal,  for  the 
performance  of  covenants,  may,  before  a  breach 
of  the  condition,  be  discharged  by  parol.  (Flem- 
ing v.  Gilbert,  3  Johns.,  528  :  Lattimore  v.  Har- 
sen,    14  Johns.,  330  ;  Ratcliff  v.  Pemberton,  1 
Esp.  N.  P.,   35;  1    Roll.  Abr.,  453,   pi.    5  ;  1 
Str.,  538;  Doug.,  661.) 

2.  That  a  discharge  of  one  joint  obligor, 
discharges  all.     (Rowley  v.  Stoddard,  7  Johns., 
207  ;  Co.  Litt.,  232  a  •  2  Saund.,  48  a;  2  Salk., 
574  ;  Hob.,  70  ;  Cro.  Eliz.,  762.) 

*Mr.  A.  Dixon,  contra,  insisted:         [*463 

1.  That  an  express  release  of  an  instrument 
under  seal  must  be  by  writing  under  seal.     (2 
Saund.,  48.  n.  1;  Moore,  573;  1  Roll.,  43  ;  Co. 
Litt.,  3646  ;  6  Co.,  44,  n.  a  ;  2  Wils.,  376.) 

Again  ;  there  was  no  consideration  for  this 
discharge  ;  and  without  a  consideration,  or  a 
seal,  which  implies  one,  it  is  void.  (2  Johns., 
448  ;  13  Johns:,  87  ;  17  Johns.,  167.) 

2.  A  release  of  one  joint  obligor,  does  not 
operate  as  a  release  of  his  co-obligors,  unless 
it  be  a  technical  release,  or  under  seal.     (Row- 
ley v.  Stoddard,  1  Johns.,  207  ;  2  Johns.,  448.) 

WOODWORTH,  J.,  delivered  the  opinion  of 
the  court  : 

The  plaintiff  declared  on  a  bond,  condi- 
tioned for  the  faithful  discharge,  by  Derby,  of 
the  duties  of  deputy-sheriff. 

At  the  trial,  the  defendants  offered  to  prove, 
that  previous  to  a  breach  of  the  condition,  the 
plaintiff  had,  by  parol,  released  and  discharged 
James  Montgomery,  one  of  the  defendants, 
and  a  joint  obligor  in  the  bond,  from  all  liabil- 
ity of  the  same,  and  the  evidence  was  rejected, 
and  a  verdict  taken  for  plaintiff. 

The  first  question  is,  whether  a  parol  dis- 
charge exonerated  Montgomery  from  liability. 
Second.  If  it  did,  whether  the  other  defend- 
ants were  thereby  discharged. 

1.  The  evidence  offered,  not  making  out  a 
technical  release,  and  no  consideration  or 
inducement  appearing  for  the  parol  discharge, 
it  is  a  nudum  pactum,  and  consequently  void. 

It  is  evident  that  the  plaintiff  did  not  intend 
to  discharge  all  the  defendants.  The  proof 
offered  must  be  considered  as  evidence  of  an 
agreement  not  to  sue  Montgomery.  If  he  had 
been  the  sole  obligor,  and  such  agreement  had 
been  made,  on  a  valid  consideration,  or  if  there 
had  been  an  express  covenant  not  to  sue,  it 
would  operate  as  a  release,  to  avoid  circuity  of 
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action  ;  but  where  there  are  several  obligors,  a 
covenant  not  to  sue  one  of  them  is  not  a  re- 
lease of  the  demand,  or  a  protection  to  the 
others  ;  the  remedy  is  on  the  covenant.  (Har- 
rison v.  Close,  2  Johns.,  449.)  If  this  doc- 
trine be  correct,  it  follows  that  the  evidence 
464*]  *was,  on  this  ground,  properly  over- 
ruled. The  defendant,  who  claims  the  benefit 
of  the  agreement,  must  pursue  his  remedy  in 
another  form.  Here  is  no  release  by  writing 
under  seal,  no  accord  and  satisfaction  (for 
that  requires  the  payment  of  a  sum  equal  to 
the  debt,  otherwise  it  is  no  satisfaction,  unless 
by  deed),  no  consideration  whatever,  to  give 
effect  to  the  parol  agreement  ;  so  that,  neither 
in  this  cause,  or  any  other  form  of  action,  can 
the  evidence  offered  be  of  any  avail. 

The  cases  which  show  that  the  time  of  per- 
formance may  be  extended  by  parol,  before  an 
agreement  is  broken,  are  not  analogous  ;  they 
do  not  annul  the  contract,  but  affirm  it.  The 
defense  here,  if  successful,  destroys  the  right 
of  action  altogether. 

The  rule  is  correctly  laid  down  in  Seymour 
v.  Minturn,  17  Johns.,  175,  that  where  there 
is  an  agreement  upon  an  adequate  considera- 
tion, to  pay  a  sum  certain,  the  promisor  cannot 
avoid  that  agreement  by  an  agreement  to  re- 
ceive a  less  sum.  The  bond  implies  a  valid 
consideration.  The  attempt  is  to  avoid  it  on  a 
discharge  wholly  without  consideration  ;  this 
cannot  succeed. 

The  case  of  Fleming  v.  Gilbert,  3  Johns., 
528,  is  supposed  to  bear  on  this  question  ;  but 
on  examination,  it  will  be  found  not  to  con- 
travene the  propositions  already  advanced.  It 
was  in  that  case  decided  that  the  time  of  the 
performance  of  the  condition  of  a  bond  may 
be  enlarged  by  parol ;  and  that  where  certain 
acts  were  done  by  the  obligor,  arnounting  to  a 
substantial,  though  not  a  literal  performance 
of  the  condition,  evidence  of .  a  parol  agree- 
ment of  the  obligee,  to  waive  any  other  per- 
formance, was  admissible.  The  ground  taken 
by  the  court  was  that  the  plaintiff's  conduct 
could  be  viewed  in  no  other  light  than  as  a 
waiver  of  a  compliance  with  the  condition  of 
the  bond  ;  that  it  was  a  sound  principle  that 
he  who  prevents  a  thing  being  done,  shall  not 
avail  himself  of  the  non-performance  he  has 
occasioned. 

The  case  of  Lattimore  v.  Harsen,  14  Johns., 
330,  is  also  relied  on  by  the  defendants,  but 
will  be  found  to  be  an  authority  against  them. 

The  plaintiffs  and  defendant  entered  into  an 
agreement  under  seal,  by  which  the  former 
465*]  agreed  to  perform  certain  *work,  and 
bound  themselves  under  a  penalty.  Sometime 
afterwards  the  plaintiffs  became  dissatisfied 
with  their  agreement,  and  determined  to  leave 
off  the  work.  The  defendant  then  released 
them  by  parol  from  the  covenant;  and  promised 
if  they  would  go  on  to  pay  them  by  the  day. 
The  action  was  brought  for  the  work  done 
under  this  arrangement,  and  the  plaintiffs  re- 
covered. The  point  decided  was,  that  the 
contract  made  under  the  new  arrangement 
was  binding  on  the  defendant.  The  effect  of 
the  parol  release  was  not  a  question  necessary 
to  be  decided.  It  is  evident  the  court  consid- 
ered it  unavailing,  for  they  observe :  "  By  the 
former  contract,  the  plaintiffs  subjected  them- 
selves to  a  certain  penalty,  for  the  non  fulfill- 
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ment,  and  if  they  chose  to  incur  this  penalty, 
they  had  a  right  to  do  so  ;  and  notice  of  such 
intention  was  given  to  the  defendant,  upon 
which  he  entered  into  the  new  arrangement." 

The  preceding  view  of  this  case  renders  it 
unnecessary  to  consider  the  second  point  raised 
by  the  defendants.  We  are  of  opinion  that 
the  motion  to  set  aside  the  verdict  and  grant  a 
new  trial  ought  to  be  denied. 

Motion  denied. 

Cited  in— 5  Lans.,  10 ;  5  Duer,  206. 


CLARK  v.  SKINNER. 

Execution  against  Servant — Seizing  Property  of 
Master  in  Servant's  Possession — Replevin. 

Replevin  lies  at  the  suit  of  the  owner  of  a  chattel, 
against  a  sheriff,  constable,  or  other  officer,  who  has 
taken  it  from  the  owner's  servant  or  agent,  while 
employed  in  the  owner's  business,  by  virtue  of  an 
execution  against  such  servant  or  agent ;  the  actual 
possession  of  the  property,  in  such  case,  being  con- 
sidered as  remaining  in  the  owner,  and  not  in  the 
defendant  in  the  execution. 

Citations— 7  Johns.,  140 ;  6  Com.  Dig.  Replevin,  A, 
Repl.,  D  ;  Co.  Litt..  145  b;  3  Bl.  Com.,  146;  Gilb.  Re- 
plev.,  58;  16  Mass.,  147;  1  Sch.  &  L.,  334;  14  Johns., 
84;  15  Johns.,  401;  2Edw.  IV.,  16;  Winch.,  26;  Plowd., 
281;  Bac.  Abr.,  tit.  Repl.  and  Avowry;  2  Str.,  1184 
and  n.,  3d  ed ;  3  Lev.,  204 ;  Str.,  567 ;  Lutw..  1191. 

THIS  was  an  action  of  replevin  for  a  horse, 
cutter  and  harness.  The  defendant 
pleaded  :  1.  Non  cepit.  2.  Avowry  and  justifi- 
cation of  the  taking,  by  virtue  of  execution 
issued  on  a  judgment  in  a  justice's  court,  in 
favor  of  L.  F..  Stevens  against  John  Clark,  the 
father  of  the  plaintiff ;  and  the  defendant, 
being  a  constable,  averred  that  he  took  the 
horse,  &c.,  out  of  the  possession  of  John  Clark, 
the  defendant  in  the  execution  ;  arid  that  the 
property  and  possession  of  the  horse,  &c., 
were  in  John  Clark  at  the  time  of  the  taking  on 
the  execution  ;  and  traversed  that  the  property 
or  possession  was  in  the  plaintiff,  &c. 

*The  plaintiff  replied  to  the  avowry,  [*466 
that  the  property  and  possession  of  the  horse, 
&c.,  were  in  the  plaintiff,  and  concluded  to 
the  country,  &c. 

The  cause  was  tried  at  the  Seneca  Circuit, 
in  June,  1821,  before  Mr.  Justice  Yates.  On 
the  trial,  it  was  fully  proved  that  the  horse, 
&c.,  were  the  property  of  the  plaintiff;  and 
that  John  Clark,  his  father,  at  his  request, 
went  a  few  miles  to  Waterloo  to  transact  some 
business  for  the  plaintiff,  who  furnished  him 
with  the  horse,  &c.,  for  that  purpose  ;  that 
while  John  C.  was  at  a  tavern  in  W.,  on  the 
plaintiff's  business,  the  defendant,  as  constable, 
by  virtue  of  an  execution  against  him,  levied 
on  the  horse,  &c.  The  defendant  moved  for 
a  nonsuit,  on  the  ground  that  replevin  would 
not  lie,  as  the  property  was  shown  to  be  in 
the  actual  possession  of  John  Clark  at  the  time; 
and  also  because  the  plaintiff  had  not  proved 
the  fact  averred  in  his  replication,  on  which 
the  issue  was  joined,  that  the  property  and 
possession  were  in  the  plaintiff.  The  judge 
overruled  the  motion,  and  charged  the  jur}r 
that  the  plaintiff  was  entitled  to  a  verdict;  and 
the  jury,  accordingly,  found  a  verdict  for  the 
plaintiff. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 
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Mr.  L.  P.  Steevens,  for  the  defendant,  con- 
tended that  the  property  being  in  the  actual 
possession  of  the  defendant  in  the  execution 
when  it  was  taken,  and  in  the  custody  of  the 
law,  could  not  be  replevied.  He  cited  Thomp- 
son v.  Button,  14  Johns.,  84;  Gardner  v.  Camp- 
bell, 15  Johns.,  401. 

Mr.  Michael  Hoffman,  contra,  contended  that 
the  evidencegiven  at  the  trial  fully  supported 
the  issue.  Whether  the  issue  was  properly 
joined  or  not  was  not  material  ;  for  the  same 
evidence  which  would  maintain  the  issue  in 
trespass  will  support  it  in  replevin.  The 
absolute,  or  general  owner  of  personal  prop- 
erty, having  the  right  of  immediate  possession, 
may  maintain  an  action  for  any  injury  to  it, 
though  it  never  was  in  his  possession  ;  for  the 
rule  is,  that  the  property  in  personal  chattels 
draws  to  it  the  possession.  (1  Chit.  PI.,  48, 
49  ;  2  Saund.,  47  a,  n.  1  ;  Loton  v.  Cross,  2 
467*]  Campb.,  *464.)  Where  the  person 
in  actual  possession  is  the  mere  servant  of  the 
absolute  owner,  and  having  no  interest  in  the 
property,  the  general  owner  must  bring  the 
action.  The  general  property  being  in  the 
plaintiff,  and  John  C.  being  his  mere  agent  or 
servant,  the  possession  must  be  considered  as 
in  the  plaintiff  ;  and  the  issue,  therefore,  was 
supported.  Replevin  lies  in  all  cases  where 
there  is  an  unlawful  taking.  Suppose  a  person 
sends  a  portrait  to  a  painter  to  take  a  copy 
from  it,  and  it  is  taken  on  an  execution  against 
the  painter,  cannot  the  owner  of  the  portrait 
bring  an  action  of  replevin  against  the  sheriff, 
or  other  officer,  to  recover  back  his  property  ? 
Or  is  he  to  be  told  that  he  can  only  bring  tres- 
pass or  trover  and  recover  damages  ? 

Mr.  Steevens,  in  reply,  said  the  issue  joined 
was  as  to  the  possession  as  well  as  the  prop- 
erty. The  question  was  not  whether  trespass 
would  lie,  "but  whether  replevin  would  lie  to 
take  goods  out  of  the  custody  of  the  law. 

PLATT,  J.  I  am  of  opinion  that  replevin 
lies  in  favor  of  any  person  whose  goods  are 
taken  by  a  trespasser.  As  to  John  Clark,  the 
goods  were  in  the  custody  of  the  law,  and 
therefore  irreplevisable;  but,  in  my  judgment, 
the  law  does  not  deny  the  remedy  by  replevin 
to  any  person  whose  goods  are  taken  from  his 
actual  or  constructive  possession  by  a  wrong- 
doer. It  is,  in  many  cases,  the  only  certain 
and  efficacious  remedy;  and  without  it  a  man's 
personal  chattels  would  never  be  safe,  unless 
he  keeps  them  in  his  own  absolute  custody. 
Suppose  John  Clark,  in  this  case,  had  taken 
the  horse  and  sleigh  as  a  trespasser  himself, 
would  they  be  in  the  custody  of  the  law  as  to 
the  true  owner,  because  the  constable  hap- 
pened to  find  them  in  the  hands  of  a  person 
against  whom  he  had  an  execution  ?  If  I 
leave  my  watch  to  be  repaired,  or  my  horse  to 
be  shod,  and  it  be  taken  on  &fi.fa.  against  the 
watchmaker  or  blacksmith,  shall  I  not  have 
replevin  ?  If  the  owner  put  his  goods  on  board 
a  vessel  to  be  transported,  shall  he  not  have 
this  remedy  if  they  are  taken  on  execution 
against  the  master  of  the  vessel  ?  It  seems  to 
me  indispensable  for  the  due  protection  of 
468*]  *personal  property.  In  many  cases  it 
would  be  mockery  to  say  to  the  owner,  bring  an 
action  of  trespass  or  trover  against  the  man  who 
has  despoiled  you.  Insolvency  would  be  both 
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a  sword  and  a  shield  for  trespassers.  Besides, 
there  are  many  cases  where  the  possession  of 
chattels  is  of  more  value  to  the  owner  than  the 
estimated  value  in  money;  and  the  action  of 
detinue  is  so  slow  and  uncertain,  as  a  specific 
remedy,  that  it  has  become  nearly  obsolete. 

The  rule  I  believe  is,  without  exception,  that 
wherever  trespass  will  lie,  the  injured  party 
may  maintain  replevin.  (Pangburn  v.  Pat- 
ridge,  1  Johns.,  140.)  Baron  Comyns  says: 
"  Replevin  lies  of  all  goods  and  chattels  un- 
lawfully taken"  (6  Com.  Dig.,  Replevin,  A); 
though  (Replevin  D),  he  says,  ' '  replevin  does 
not  lie  for  goods  taken  in  execution."  This 
last  proposition  is  certainly  not  true  without 
important  qualifications.  It  is  untrue,  as  to 
goods  "  taken  in  execution,"  where  the  fi.  fa. 
is  against  A  and  the  goods  are  taken  from  the 
possession  of  B.  By  goods  "  taken  in  execu- 
tion, I  understand  goods  rightfully  taken,  in 
obedience  to  the  writ ;  but"  if  through  design 
or  mistake,  the  officer  takes  goods  which  are  not 
the  property  of  the  defendant  in  the  execution, 
he  is  a  trespasser  ;  and  such  goods  never  were 
"  taken  in  execution."  in  the  true  sense  of  the 
rule  laid  down  by  Baron  Comyns. 

Creditors,  who  have  not  indemnified  the 
officer,  have  no  right  to  complain  of  the  delay 
of  a  replevin  :  and  as  regards  the  interest  of 
creditors  who  indemnify,  no  greater  incon- 
venience can  result  from  the  action  of  replevin 
than  from  a  suit  in  trespass,  against  the 
officer  who  levies.  It  may  delay  the  execu- 
tion but  there  are  countervailing  benefits  ;  for 
if  the  creditor  has  indemnified  the  officer 
against  a  claim  of  property  in  a  stranger,  the 
damages  will  be  less  if  such  claim  be  estab- 
lished in  an  action  of  replevin  than  in  an  ac- 
tion of  trespass  ;  because,  in  the  former  mode 
the  property  would  be  speedily  restored  to  the 
injured  owner,  without  deterioration  or  sacri- 
fice ;  and  the  creditor  would  be  thereby  re- 
lieved from  his  obligation  to  indemnify  ex- 
cept for  mere  nominal  damages.  Whereas,  if 
trespass  or  trover  be  the  only  remedies,  the 
creditor  who  indemnifies  incurs  a  risk  for  the 
whole  value  of  the  property  and  its  safe  keep- 
ing, *until  the  uncertain  termination  [*46O 
of  a  tedious  lawsuit.  As  to  the  officer  himself, 
if  he  acts  bonn  fide,  similar  considerations 
would  induce  him  to  prefer  the  remedy  of  re- 
plevin to  an  action  of  trespass  :  for  it  relieves 
him  from  risk  and  responsibility. 

The  loose  dicta  and  the  apparent  contradic- 
tion and  confusion  of  ideas,  in  many  of  the 
reported  cases  on  this  point,  have  arisen  from 
the  want  of  precision  of  language,  or  the  mis- 
application of  the  phrase,  that  "goods  can- 
not be  taken  from  the  custody  of  the  law." 
Sir  Edward  Coke  says  :  "A  replegiare  lyeth 
where  goods  are  distrained  "  (Co.  Litt.,  145  b)  ; 
thus  giving  an  example  for  a  definition  ;  and 
even  the  learned  and  discriminating  Sir  W. 
Blackstone  was  led  into  the  error,  that 
replevin  lies  "  only  in  one  instance  of  an  un- 
lawful taking,  that  of  a  wrongful  distress." 
(3  Bl.  Com.,  146.)  Baron  Gilbert  says  :  "A 
replevin  is  a  judicial  writ  to  the  sheriff,  com- 
plaining of  an  unjust  taking  and  detention  of 
goods  and  chattels."  (Gilb.  Replev.,  58.)  In 
Baker  v.  Pales,  16  Mass.,  147,  it  was  held  that 
replevin  lies  for  a  wrongful  detention  of  goods 
although  the  original  taking  was  justifiable. 
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In  Shannon  v.  Shannon,  1  Sch.  &  Lef.,  324. 
Lord  Redesdale  holds  that  there  must  he  an 
unlawful  taking  from  the  possession  of  the 
plaintiff  to  maintain  replevin.  But  the  ques- 
tion is,  what  is  meant  by  the  possession  in  such 
case  ?  I  understand  by  it,  not  only  the  actual 
but  the  constructive  possession  of  the  owner  ; 
and  by  a  constructive  possession  I  mean  a  right 
to  reduce  the  chattel  to  immediate  possession. 
If  the  plaintiff  in  replevin  shows  a  possession 
in  himself,  or  his  bailiff,  the  law  then  casts  the 
onus  probandi  on  the  defendant  as  to  property. 

In  the  case  of  T/tompsonv.  Button,  14  Johns.. 
84,  Ch.  J.  Thompson  said  :  "As  a  general 
principle,  it  is  undoubtedly  true  that  goods 
taken  in  execution  are  in  the  custody  of  the 
law;  and  it  would  be  repugnant  to  sound  prin- 
ciples to  permit  them  to  be  taken  out  of  such 
custody  when  an  officer  has  found  them  in, 
and  taken  them  out  of  the  possession  of  the 
defendant  in  the  execution."  But,  in  that  case, 
the  goods  were  taken  while  in  the  possession 
of  the  plaintiff  in  replevin,  who  was  not  de- 
47O*j  fendant  in  the  execution  :  *and  the 
general  rule,  as  laid  down  by  the  Chief  Justice, 
had  no  necessary  application  to  the  case. 

In  the  case  of  Gardner  v.  Campbell,  15  Johns., 
401,  this  court  recognized  the  rule  as  laid  down 
in  Thompson  v.  Button,  and  gave  it  its  proper 
application ;  that  is,  to  a  case  where  the  de- 
fendant in  the  execution  brought  replevin 
against  the  officer;  and  it  was  held  not  to  lie. 

In  Thompson  v.  Button,  Ch.  J.  Thompson 
also  remarked,  that  "the  utmost  extent  to 
which  the  case  of  Pangburn  v.  Patridge  can 
be  carried,  is  to  permit  replevin  to  lie  where 
an  action  of  trespass  might  be  brought."  That 
is  precisely  the  extent  to  which  I  would 
carry  it ;  and  the  ancient  authorities  sanction 
the  doctrine  to  that  extent.  (2  Edw.  IV.,  16; 
Danby,  J.,  Winch.,  26;  Plpwd.,  281.)  The 
general  rule  is,  that  the  plaintiff  in  replevin 
must  have  a  general  or  special  property  in  him 
at  the  time  of  the  unlawful  taking  of  which 
he  complains  ;  that  is,  he  must  have  either  the 
actual  possession  or  the  right  of  redueing  it  to 
his  actual  possession,  at  the  lime  of  the  tort- 
ious  taking.  Sir  Edward  Coke  says  :  "  It  is  a 
general  rule  that  the  plaintiff  must  have  the 
property  of  the  goods  in  him  at  the  time  of  the 
taking.  But  yet,  if  the  goods  of  a  villein  be 
restrained,  the  lord  of  the  villein  shall  have  a 
replevy;  because  the  bringing  of  a  replevy 
amounts  to  a  claim  in  law  and  vests  the  prop- 
erty in  the  plaintiff."  (Co.  Litt.,  145  ft.)  Bacon 
says  :  "Not  only  a  general  property,  which 
every  owner  has,  but  also  a  special  property, 
such  as  a  person  has  who  has  goods  pledged  to 
him,  &c.,  is  sufficient  to  maintain  a  replevin  ; 
and  in  such  like  cases  either  party  may  bring  a 
replevin."  (Bac.  Abr.,  tit.  Replevin  andAvow- 
ry,  F,  by  Gwillim.) 

In  the  case  now  before  us,  the  plaintiff  in 
the  replevin  had  not  only  a  general  and  abso- 
lute property  in  the  goods  at  the  time  of  the 
seizure,  but,  in  my  judgment,  he  had  not 
even  parted  with  the  actual  possession  of 
them.  The  testimony  of  John  Clark,  the  only 
witness  on  that  point,  is,  "  that  at  the  time  of 
the  levy  and  seizure  by  Skinner,  he  (the  wit- 
ness) came  to  Waterloo,  on  business  for  his 
son  (the  plaintiff),  and  had  the  plaintiff's 
horse,  cutter  and  harness  ;  and  drove  them 
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*under  a  shed,  and  went  to  Mr.  Slack's  [*47 1 
for  boot-binding  for  his  son  "  (the  plaintiff); 
and  while  so  under  the  shed  the  defendant 
seized  the  horse,  &c.,  on  the  fi.  fa.  against 
John  Clark.  There  was  no  lending,  nor  let- 
ting for  hire,  nor  any  kind  of  bailment  of  the 
chattels  to  John  Clark.  He  was  not  only  in 
the  use  of  the  plaintiff's  property,  but  he  was 
using  it  in  the  business  and  employment  of 
the  plaintiff,  at  the  time  of  the  levy.  Sup- 
pose a  fi.  fa.  against  a  laborer,  who  is  em- 
ployed by  me  to  plough  my  land  with  my 
horses  ;  or  against  a  stage  driver  on  the  high- 
way, can  it  be  contended  that  the  horses  at 
the  plough,  or  the  post-coach  on  the  highway, 
are  not  in  the  actual  possession  of  the  pro- 
prietors? Or,  if,  intrusting  a  chattel  to  a  serv- 
ant, to  be  used  in  the  business  and  employ- 
ment of  the  owner,  be,  in  any  sense,  a  bail- 
ment, can  the  doctrine  be  endured  that  it  can- 
not be  replevied  by  the  owner,  if  taken  on  an 
execution  against  the  servant,  while  so  using 
it? 

If  goods  be  taken  on  fi.  fa.  as  the  property 
of  the  defendant  named  in  the  execution,  and 
the  writ  is  from  a  court  of  competent  juris- 
diction, and  not  void  for  any  defect  on  its 
face,  the  officer,  as  against  such  defendant,  is 
never  a  trespasser,  nor  a  wrong-doer.  As  to 
such  defendant,  the  property  is  in  the  custody 
of  the  law,  and  he  is  concluded  by  the  judg- 
ment against  him.  To  allow  him  to  question 
the  validity  of  the  seizure,  in  an  action  of 
replevin,  would,  indeed,  be  against  public 
policy  ;  for  it  would  be  moving  in  a  circle, 
and  the  creditor  would  never  receive  the 
fruits  of  his  execution.  But  such  reasoning 
has  no  application  to  the  rights  of  a  stranger, 
whose  property  has  been  wrongfully  taken  on 
an  execution  against  another  person. 

In  Sex  v.  Monkhouse,  2  Str.,  1184,  and  note, 
3d  ed.,  the  court  granted  an  attachment 
against  the  sheriff,  for  granting  a  replevin  of 
goods  distrained  on  a  conviction  of  deer  steal- 
ing ;  and  "the  ground  of  the  decision  was, 
that  the  conviction  was  conclusive,  and  its 
legality  could  not  be  questioned  in  a  replevin." 
So  in  ~W^n  v  Forster,  Lutw.,  1191  ;  Aylesbury 
v.  Harvey,  3  Lev.,  204  ;  Rex  v.  Burchett,  Str., 
567,  and  in  every  adjudged  case  that  I  have 
found,  where  it  has  been  held  that  "goods 
taken  in  execution,"  or  "  goods  in  the  custody 
of  the  law,"  could  *not  be  replevied,  [*47& 
that  doctrine  has  been  applied  to  cases  where 
the  defendant  in  the  execution  was  plaintiff 
in  the  replevin,  and  to  none  other. 

I  admit  that  the  judgment  in  this  case 
against  John  Clark  is  conclusive  ;  and  the  exe- 
cution against  him  cannot  be  questioned  in  a 
replevin  by  him.  But  where  a  stranger  to 
that  judgment  and  execution  brings  replevin, 
it  is  not  to  question  or  overhale  those  proceed- 
ings, but  to  obtain  redress  for  a  trespass  done 
to  him ;  the  judgment  and  execution  set  out 
in  the  avowry  are  res  inter  olios,  and  cannot 
affect  his  rights  or  his  remedies. 

I  am,  accordingly,  of  opinion  that  the  judge 
ruled  correctly  at  the  trial,  and  that  the  plaint- 
iff is  entitled  to  judgment. 

SPENCER,   Ch.  J.,   and  WOODWORTH,   J., 

were  also  in  favor  of  the  plaintiff  ;  but  they 

rested  their  decision  solely  on  the  ground  that 
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the  chattels  were,  in  this  case,  to  be  deemed 
as  taken  from  the  actual  possession  of  the 
plaintiff,  who  was  not  the  defendant  in  the 
execution. 

Judgment  for  the  plaintiff. 

Cited  in— 1  Wend.,  Ill ;  2  Wend.,  478;  3  Wend.,  281; 
10  Wend.,  321 ;  16  Wend.,  a51 ;  3  N.  Y.,  507  ;  34  N.  Y., 
465;  2  Abb.  App.  Dec.,  29;  2  Trans.  App.,  177;  3 
Trans.  App.,  104;  6  Barb.,  80:  7  Barb.,  652:  16  Barb., 
313,  485;  9  How.  Pr.,  570;  41  How.  Pr.,  515:  56  How. 
Pr.,  149 ;  57  How.  Pr.,  78 ;  5  Abb.  N.  S.,  365 ;  8  Daly, 
134, 146 ;  3  Co.  R.,  234 ;  4  Cranch  C.  C.,  64, 65 ;  Hemp., 
67 ;  80  111..  556. 


WILCOX,   qui  tarn,  &c., 

V. 

E.  AND  B.  FITCH. 

Construction  of  Fourth  Section  of  Statute  of 
fYaudu — Plaintiff  in  Ejectment  a  Creditor — 
Action  Qui  Tarn — Not  Within  Statute  of 
Limitations. 

The  plaintiff,  in  an  action  of  ejectment,  is  a 
creditor  within  the  meaning  of  the  Statute  of 
Frauds ;  and  may  maintain  an  action  of  debt  under 
the  4th  section  of  the  Statute,  to  recover  the 
amount  of  a  bond  executed  by  the  defendant,  on 
which  a  judgment  was  entered,  and  execution  is- 
sued, with  intent  to  defraud  his  creditors. 

A  crui  tarn  action  on  the  +th  section  of  the  Statute 
of  Frauds,  which  gives  a  moiety  of  the  sum  re- 
covered to  the  people,  and  the  other  moiety  to  the 
party  aggrieved,  is  not  within  the  Statute  of  Lim- 
itations, and  the  suit  may,  therefore,  be  brought 
at  any  time. 

Citations— 18  Johns.,  425,  228. 

THIS  was  an  action  of  debt,  brought  on  the 
4th  section  of  the  Statute  of  Frauds 
(sess.  10,  ch.  44  ;  IN.  R.  L.,  75),  to  recover 
$1,283.92,  being  the  amount  of  the  condition 
of  a  bond  executed  Nov.  10,  1817,  by  Eben- 
ezer  Fitch  to  Bush  Fitch.  The  declaration, 
which  was  of  Aug.  Term,  1820,  alleged  that 
the  bond  was  made  by  E.  F.  to  defraud  his 
creditors,  contrary  to  the  Act,  &c. ;  and  that 
473*J  judgment  was  entered  up  on*the  bond, 
on  the  day  of  its  date,  and  afi.fa.  immediate- 
ly issued  on  the  judgment.  That  at  the  time 
of  making  such  fraudulent  bond,  the  plaint- 
iff had  a  just  and  lawful  cause  of  action 
pending  in  the  Court  of  C.  P.  of  Essex  Co., 
against  E.  F.,  which  he  afterwards  prosecuted 
to  judgment ;  and  that  E.  F.  was,  at  the  time, 
&c.,  and  now  is,  indebted  to  the  plaintiff,  in 
the  sum  of  $200  ;  and  that  the  plaintiff  has 
been  delayed,  hindered  and  defrauded,  &c. 

At  the  trial,  the  plaintiff  proved  the  making 
of  the  bond  by  E.  F.,  to  his  brother  B.  F., 
Nov.  10,  1817 ;  that  judgment  was  entered 
thereon,  and  execution  issued  on  the  same 
day,  by  virtue  of  which,  all  the  real  and  per- 
sonal estate  of  E.  F.  was  sold  to  B.  F.  for 
$800.  That  shortly  before  the  bond  was  exe- 
cuted, E.  F.  declared  that  his  property  should 
not  be  sacrificed,  and  that  he  was  going  to 
put  his  property  out  of  his  hands,  and  that  he 
had  sent  for  his  brother  B.  F.  to  assist  him  ; 
that  B.  F.  purchased  the  property,  and  E.  F. 
lives  in  the  house,  and  occupies  the  farm. 
The  plaintiff  also  gave  in  evidence  a  record 
of  a  judgment  in  ejectment  in  his  favor, 
against  E.  F.,  and  also  of  a  judgment  in  an 
action  of  trespass  for  the  mesne  profits,  oil 
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which  execution  was  issued,  and  returned 
nulla  bona.  It  appeared  that  the  action  of 
ejectment  was  pending  at  the  time  the  bond 
was  executed  by  E.  F.  to  B.  F. 

The  defendant's  counsel  moved  for  a  non- 
suit, because  it  appeared  that  more  than  two 
years  had  elapsed  from  the  time  the  bond  was 
given  to  the  bringing  of  this  suit ;  but  the 
judge  refused  the  motion,  reserving  the  ques- 
tion ;  and  the  jury  found  a  verdict  for  the 
plaintiff  for  $1,283.92. 

A  motion  was  made  to  set  aside  the  verdict, 
and  for  a  new  trial. 

The  cause  was  submitted  to  the  court,  on 
the  points  stated,  without  argument. 

TVOODWORTH,  J.,  delivered  the  opinion  of 
the  court : 

The  objections  against  the  plaintiff's  re- 
covery are,  that  he  was  not  a  creditor  when 
the  bond  was  given,  and  that  the  Statute  of 
Limitations  is  a  bar.  As  to  the  first,  it  ap- 
pears that  previous  to  the  execution  of  the 
bond  the  *plaintiff  had  commenced  [*474 
an  action  of  ejectment  against  Ebenezer  Fitch, 
which  was  pending  on  the  10th  of  Nov.,  1817, 
and  judgment  was  afterwards  obtained  against 
the  casual  ejector  ;  a  judgment  was  also  re- 
covered for  the  mesne  profits  ;  an  execution 
was  issued  thereon,  and  returned  nulla  bona. 
The  case  of  Jackson  v.  Myers,  18  Johns.,  425, 
disposes  of  this  ejectment ;  it  was  there  held 
that  a  conveyance  made  with  intent  to  defeat 
a  recovery  for  damages,  in  an  action  pending 
for  a  tort,  and  before  trial  and  judgment,  was 
fraudulent  and  void,  within  the  Statute  against 
Frauds. 

The  words  of  the  Statute  are,  "  to  defraud 
creditors  and  others  of  their  just  and  lawful 
actions,  damages  and  demands."  The  plaint- 
iff in  the  ejectment  cause  was  protected  by 
the  Statute,  as  fully  as  if  he  had  been  a  credit- 
or. He  claimed  the  recovery  of  possession, 
and  damages  for  the  mesne  profits  ;  and  the 
result  shows  he  had  a  just  and  lawful  action. 
The  4th  section  of  the  Statute  of  Frauds 
gives  one  moiety  of  the  penalty  to  the  people, 
and  the  other  moiety  to  the  party  aggrieved  ; 
there  is  no  limitation  in  this  section  as  to 
bringing  the  action.  The  suit  was  commenced 
in  Aug.,  1820,  more  than  two,  but  less  than 
three  years  after  the  execution  of  the  bond. 
The  6th  section  of  the  Act  for  the  Limitation 
of  Actions,  declares  that  all  actions  for  any 
forfeiture,  upon  any  penal  statute,  where  the 
forfeiture  is  limited  to  the  people  of  the  State 
only,  shall  be  brought  within  two  years  ;  that 
when  the  penalty  is  given  to  any  person  who 
shall  prosecute  for  the  same,  or  to  the  people, 
and  to  any  other  who  shall  prosecute,  the 
action  shall  be  brought  by  the  person  who  may 
lawfully  pursue  for  the  same,  within  one 
year;  and  in  default  of  such  pursuit,  the  same 
shall  be  brought  for  the  people  at  any  time 
within  two  years  after  that  year  ended  ;  and 
that  where  the  benefit  of  the  forfeiture  is 
I  given  to  the  party  aggrieved,  the  action  shall 
j  be  sued  within  threjTyears. 

Neither  of  these  limitations  apply  to  the  case 
|  under  consideration,  for  here  the  penalty  is 
;  limited,  and  given  to  the  party  aggrieved  and 
!  the  people,  in  equal  portions  ;'no  other  person 
i  is  entitled  to  sue  and  recover. 
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475*]  *The  consequence  is,  that  this  case 
not  being  within  any  of  the  limitations  in  the 
Statute,  the  suit  is  not  barred  by  length  of 
time  ;  since  by  the  common  law  there  was  no 
stated  or  fixed  time  as  to  the  bringing  of 
actions.  (The  People  v.  Gilbert,  18  Johns.,  228.) 
We  are  of  opinion  that  the  plaintiff  is  entitled 
to  judgment. 

Judgment  for  the  plaintiff. 

Cited  in— 8  Cow.,  437 ;  17  Wend.,  237  ;  1  Den.,  423; 
2  Edw.,  309 ;  2  N.  Y.  276 ;  7  Hun,  568 ;  65  Barb.,  143. 


NORTON  t>.  RICH. 

Practice — Motion  for  Change  of   Venue — Costs 

Though  costs  are  not  allowed  to  either  party,  on 
a  motion  to  change  the  venue,  yet  they  abide  the 
event  of  the  suit,  and  may  be  taxed  after  judg- 
ment. 

MR.  WENDELL  moved  for  an  attachment 
for  the  non-payment  of  costs,  against 
Selden  and  Post,  to  whom  Norton,  the  plaint- 
iff, had  assigned  a  demand  against  Rich,  for 
which  a  suit  had  been  brought  in  the  name  of 
N.  against  R.,  and  on  a  report  of  referees,  a 
judgment  was  given  in  favor  of  R.  against  N. 
for  $35.  The  affidavits  stated  that  Norton 
was  insolvent,  and  that  the  costs  had  been 
regularly  taxed  and  demanded  of  the  assignees 
of  N.,  who  had  refused  to  pay  the  bill. 

Mr.  L.  Mitchell,  contra,  objected  that  the 
defendant  should  have  applied  before  the 
cause  was  referred,  or  tried,  to  stay  the  pro- 
ceedings until  security  was  given  for  the  costs. 
(13  Johns.,  330.) 

Per  Curiam.  That  is  a  remedy  which  the 
party  may  have  pending  the  suit ;  but  he  is 
also  entitled  to  an  attachment,  after  a  judg- 
ment in  his  favor.  The  motion  must  be 
granted. 

Mr.  Mitchett  objected  that  items  had  been 
taxed  in  the  bill  for  costs,  on  making  a  motion 
to  change  the  venue  in  the  cause. 

Per  Curiam.  Although  costs  are  not  given 
476*]  on  a  motion  *to  change  the  venue  in  a 
cause,  yet  they  abide  the  event,  and  the  party 
may  have  them  taxed,  when  final  judgment  is 
signed. 

Motion  granted. 

Cited  in— 6  Wend.,  525 :  9  Wend.,  296 ;  18  Wend., 
674;  20  Wend,,  632:1  Hill.,  632;  8  How.  Pr.,  497;  4 
Bos.  638;  43  N.  J.  L.,  150. 


SUDAM  v.  SWART. 

Practice — Before  Referees — Absent  Witness  — 
Stay  of  Proceedings. 

Proceedings  in  a  cause  before  referees  will  be 
stayed,  on  an  affidavit  of  the  absence  of  a  material 
witness,  who  had  gone  out  of  the  State,  but  was 
expected  to  return  by  a  certain  day. 

Citations— 1  Johns.  Cas.,394;  1  Cai.,  147. 

MOTION,  on  the  part  of  the  defendant,  to 
stay  the  proceedings  in  this  cause,  until 
the  first  day  of  Apr.  next,  on  an  affidavit  of 
the  absence  of  a  material  witness,  who  had 
gone  out  of  the  -State,  and  was  expected  to 
return  home  by  that  time,  &c. 
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It  appeared  that  the  cause  had  been  regular- 
ly referred,  by  an  order  of  the  court,  in  Aug. 
last ;  and  there  was  a  notice  of  a  meeting  of 
the  referees  for  Nov.  14  last.  The  defendant 
obtained  a  judge's  order  to  stay  the  proceed- 
ings until  this  term. 

Mr.  Sudam,  in  propria  persona,  contra. 

Per  Curiam.  The  order  of  the  judge  in  this 
case  stayed  the  proceedings  on  the  reference, 
with  a  view  to  this  motion,  which  is,  that  the 
referees  stay  proceedings  until  the  first  day  of 
April  next.  It  is  not^doubted  that  the  witness, 
who  is  absent,  is  a  material  witness,  nor  but 
that  he  will  return  home  by  that  time.  It  is 
objected  that  such  a  rule  as  that  now  asked 
for  is  unprecedented ;  and  that  it  ought  to  be 
left  to  the  discretion  of  the  referees,  in  the 
first  instance,  and  that  this  court  ought  not  to 
interfere,  until  it  is  seen  that  the  referees  will 
not  consent  to  an  adjournment  of  the  hearing. 
The  cases  of  Bird  v.  Sands,  1  Johns.  Cas.,  394, 
and  Combs  v.  Wyckoff,  1  Cai.,  147,  appear  to 
us  to  be  in  point,  that  this  court  will  stay  the 
proceedings  before  referees,  on  a  proper 
foundation  being  laid  for  the  application.  In- 
deed, it  is  the  common  practice  of  the  court  to 
do  so.  The  referees  may,  and  probably  would, 
allow  an  adjournment,  until  a  material  wit- 
ness, who  was  absent,  should  return.  They 
might  not,  however,  *think  fit  to  grant  [*47  7 
it.  The  application  to  this  court  is  a  caution- 
ary measure,  in  which  we  think  the  party  has 
a  right  to  our  aid,  in  order  to  prevent  an 
unnecessary  accumulation  of  costs,  and  to 
prevent  his  being  compelled  to  go  to  a  hearing, 
when  he  is  not  prepared,  from  causes  over 
which  he  has  no  control. 

Rule  granted. 
Cited  in-6  Wend.,  553 ;  3  Hill.,  468 ;  1  Leg.  Obs.,  180. 


ALLAN,  Widow,  &c.,  «.  SMITH. 

Practice — Action  of  Dower — Default  of  Tenant 
— Set  Aside  because  of  Mistake. 

After  the  default  of  the  tenant  for  not  appearing: 
on  the  summons,  in  an  action  of  dower,  had  been 
regularly  entered,  and  a  writ  of  grand  cape  had 
issued,  the  default  and  subsequent  proceedings 
were  set  aside,  at  the  next  term,  on  the  ground  of 
mistake  and  accident,  and  the  tenant  allowed  to 
enter  his  appearance. 

DOWER,  unde  nihil  habet,  &c.  At  the  last 
term,  the  tenant  was  called,  and  not 
appearing,  his  default  was  entered,  and  a 
writ  of  grand  cape  was  issued,  returnable  at 
this  term.  A  motion  was  now  made  to  set 
aside  the  default,  and  all  subsequent  proceed- 
ings, and  that  the  tenant  have  leave  to  enter 
his  appearance.  It  appeared  from  the  affida- 
vits, that  the  tenant,  on  being  served  with  the 
summons,  consulted  a  lawyer,  who  advised 
him  to  inform  R. ,  of  whom  he  purchased  the 
land  ;  that  R.  being  sick,  the  tenant  applied  to 
a  lawyer,  in"presence  of  the  son-in-law  of  R., 
to  know  who  was  to  defend  the  suit ;  and  was 
told  that  R.  Troup,  Esq.,  would  take  charge 
of  it.  R.  knew  nothing  of  the  default ;  and 
Troup,  in  his  affidavit,  stated  that  he  under- 
stood that  he  was  to  defend  the  suit,  but  did 
not  know  of  its  situation  until  Nov.  2  last, 
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&c.  It  appeared  that  the  husband  of  the 
demandant  had  aliened  the  land  in  his  life- 
time. 

The  proceedings,  on  the  part  of  the  demand- 
ant, were  regular,  and  the  default  regularly 
entered. 

Mr.  C.  G.  Troup  and for  the  tenant. 

Messrs.  E.  Howe  and  Lee  for  the  demandant. 

Per  Curiam.  The  affidavits,  on  the  part  of 
defendant,  show,  not  only  that  he  has  a  mate- 
478*]  rial  defense,  but  that  *he  has  been  pre- 
vented from  appearing  on  the  return  of  the 
summons,  by  mistake  and  accident.  Every 
court  has  the  power  to  adapt  its  practice  to 
the  attainment  of  justice  between  the  parties  ; 
whatever  may  be  the  ancient  practice  on  writs 
of  right,  and  in  actions  of  dower,  we  cannot 
consent  that  a  party  shall  be  deprived  of  his 
right  to  make  a  defense,  when  he  has  one  to 
make,  and  has  been  deprived  of  the  opportu- 
nity of  doing  it,  by  mere  mistake  or  accident. 
We  think  the  motion  ought  to  be  granted. 

Rule  granted. ] 


JACKSON,  ex  dem.  HUNGEKFORD  ET  AL., 

v. 
EATON. 

Act  Relative  to  Deeds  for  Bounty  Lands — Deed, 
Proved  by  Evidence  Competent  at  Common 
Law,  Admissible — Party  to  Deed  as  Witness  to 
Prove  Fraud — When  Competent. 

The  Act  of  April  14, 1830  (sess.  43,  ch.  245),  Relative 
to  Deeds  for  Military  Bounty  Lands,  does  not 
apply  to  the  case  where  the  subscribing,  witnesses 
to  the  deed  are  produced,  at  the  trial,  to  prove  its 
execution,  or  where  such  evidence  is  there  offered 
as  is  competent  to  prove  its  execution  at  common 
law. 

A  deed,  therefore,  which  has  not  been  proved,  or 
acknowledged,  or  recorded,  according  to  the  1st  sec- 
tion of  the  Act  of  April  12, 1813  (sess.  36,  ch.  9"),  on 
being  proved  at  the  trial,  by  evidence  competent  at 
common  law,  may  be  read  in  evidence. 

A  person  who  has  executed  a  deed,  set  up  by  a 
defendant  in  ejectment,  is  not  a  competent  witness 
to  prove  it  fraudulent,  especially  after  the  lapse  of 
26  years,  when,  by  avoiding  the  deed,  the  recovery 
of  the  plaintiff  would  inure  to  the  common  benefit 
of  the  plaintiff  and  the  witness.  No  one  but  the 
party  to  a  deed,  who  alleges  the  fraud  to  have  been 
practiced  upon  him.  or  those  claiming  title  under 
him,  will  be  allowed  to  impeach  or  avoid  the  deed 
on  that  ground: 

Citations— 19  Johns.,  80;  Act,  April  14,  1820 ;  1  N. 
R.  L.,  305. 

THIS  was  an  action  of  ejectment,  brought  to 
recover  the  possession  of  one  half  of  lot 
No.  90  in  Cincinnatus.  Daniel  Hungerford,  a 
soldier,  who  served  in  the  Revolutionary  War, 
was  owner  of  the  lot,  and  died  during  the  war, 
leaving  six  children,  of  whom  Levi  H.  was  the 
eldest,  and  heir  at  law.  It  was  admitted  that 
479*]  the  lessors  were  children  of  the  *sol- 
dier,  but  all  younger  than  Levi  H.  The  de- 
fendant offered  in  evidence  a  deed  from  Levi 
Hungerford  to  Daniel  Hungerford,  for  the 
whole  lot,  dated  Nov.  17,  1796,  the  considera- 


1.— Fide  Booth's  Real  Actions,  23,  25,  ch.  8;  Saver 
Default :  2  Sellon's  Practice,  205 ;  2  Saund.,  43,  44,  n. 
1 :  Co.  Litt..  259. 
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tion  of  which,  as  expressed,  was  $500.  This 
deed  was  not  proved  or  acknowledged  until 
Sept.,  1820,  when  it  was  proved  by  Isaac  Burn- 
ham,  one  of  the  subscribing  witnesses,  before 
Frederick  W.  Atwater,  a  commissioner.  The 
reading  of  this  deed  in  evidence  was  objected 
to  by  the  plaintiff's  counsel,  on  the  ground 
that  Burnham  was  interested  in  the  event  of 
this  suit  at  the  time  he  proved  the  deed  ;  and 
to  show  his  interest,  the  plaintiff  introduced  a 
deed  executed  by  Burnham,  in  1807,  for  two 
thirds  of  the  premises  in  question,  in  which 
deed  were  covenants  of  warranty  and  seisin. 
The  judge  decided  that  the  deed  could  not  be 
read  in  evidence  without  further  proof.  The 
defendant  then  called  Joseph  White  as  a  wit- 
ness, who  testified  that  he  knew  Charles 
Mudge,  one  of  the  subscribing  witnesses  to  the 
deed  ;  that  Mudge  was  dead,  and  that  he  was 
acquainted  with  his  handwriting,  and  had  seen 
him  write,  and  that  he  believed  the  name  of 
Mudge  to  the  deed  to  be  his  proper  handwrit- 
ing ;  and  also  that  he  had  seen  Burnham  write, 
and  was  acquainted  with  his  handwriting, 
and  believed  his  handwriting,  as  a  witness,  to 
be  genuine.  To  this  evidence  the  plaintiff's 
counsel  objected,  but  the  judge  permitted  the 
deed  to  be  read.  It  was  admitted  that  in  the 
year  18 12,  John  Diell  caused  an  ejectment  to 
be  brought  against  one  Hawley,  then  on  the 
lot ;  that  in  that  suit  all  of  the  children  of  the 
soldier,  and  Charles  Brown,  Isaac  Burnham 
and  John  Diell,  were  lessors  ;  that  a  recovery 
was  had,  and  a  writ  of  possession  issued,  and 
possession  taken  in  1813,  and  that  the  posses- 
sion was  not  taken  by  any  person  claiming  title 
under  the  deed  from  Levi  to  Daniel  H.  until 
that  time. 

The  defendant  then  introduced  a  deed,  duly 
proved,  from  the  executors  of  John  Diell  to 
himself,  dated  in  1815,  for  the  consideration  of 
$1,600,  for  the  whole  lot,  and  proved  that  he 
had  made  beneficial  improvements  on  the  lot. 

The  plaintiff  then  called  Levi  Hungerford 
as  a  witness.  The  defendant  objected  to  the 
introduction  of  this  witness,  but  the  judge 
permitted  him  to  be  sworn,  subject  to  all  ob- 
jections. *He  testified  that  he  never,  [*48O 
to  his  knowledge,  gave  his  brother  Daniel  a 
deed  ;  he  recollected  having  signed  one  or 
two  papers  in  relation  to  the  lot,  at  the  re- 
quest of  Robert  Dickson,  who  married  one  of 
his  sisters.  Dickson  undertook  to  procure  the 
lands  ;  that  the  witness  never  received  from 
Dickson,  or  any  one  else,  any  consideration 
for  the  land.  On  his  cross-examination,  the 
witness,  on  being  shown  the  deed  in  question, 
said,  the  signature  looked  like  his  handwrit- 
ing, and  that  at  the  time  he  signed  the  papers 
Dickson  agreed  to  give  him  part  of  the  land 
when  he  obtained  it. 

By  direction  of  the  judge,  a  verdict  was 
taken  for  the  plaintiff  for  one  half  of  the  prem- 
ises, subject  to  the  opinion  of  the  court  on  the 
foregoing  case. 

Messrs.  Oakley  and  Parker  for  the  plaintiff. 

Messrs.  Cody  and  Morse  for  the  defendant. 

VAN  NESS,  J.,  delivered  the  opinion  of  the 
court : 

The  lessors  of  the  plaintiff  have  shown, 
prima  Jade,  a  title  to  half  of  the  lot  ;  and  the 
question  is,  whether  the  defendant,  on  his 
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part,  has  shown  either  a  better  title  in  him- 
self, or  one  outstanding  in  some  other  person; 
and  whether  he  has  or  not,  depends  upon  the 
decision  of  the  following  points  : 

1st.  Was  the  deed  from  Levi  Hungerford, 
the  heir  at  law,  at  the  time  of  the  death  of  the 
soldier,  to  his  brother  Daniel,  sufficiently 
proved  on  the  trial  V  And  if  it  was,  then, 

2.  Did  the  deed  pass  the  title  to  the  whole, 
or  to  a  part  of  the  lot  only  ? 

1.  The  deed  from  Levi  H.  to  Daniel  H.  was 
not  proved  or  acknowledged  until  the  18th  of 
September,  1820,  when  it  was  proved  by  I. 
Burnham,  one  of  the  subscribing  witnesses, 
before  a  commissioner  ;  but  it  never  had  been 
recorded.  Burnham  having  had,  in  1807,  con- 
veyed two  thirds  of  the  lot,  with  full  cove- 
nants of  warranty  and  seisin,  was,  I  think, 
properly  held  to  be  an  incompetent  witness  to 
prove  the  deed  before  the  commissioners,  as 
he  would  have  been  if  he  had  been  offered  as 
a  witness  to  prove  the  same  fact  on  the  trial. 
The  testimony  of  White,  who  proved  the  hand- 
481*]  writing  *and  death  of  the  subscribing 
witness,  Mudgc,  and  also  of  Burnham,  would, 
in  ordinary  cases,  be  sufficient  to  entitle  the 
defendant  to  give  the  deed  in  evidence  to  the 
jury.  But,  by  the  Act  of  the  14th  of  April, 
1820,  it  is  enacted,  that  no  deed  relating  to  the 
title  of  any  part  of  what  is  called  the  military 
tract,  executed  on  or  before  the  1st  of  May, 
1797,  should  thereafter  be  read  in  evidence,  in 
any  court  of  this  State,  unless  the  same  be 
acknowledged  or  proved  according  to  the 
provisions  of  the  1st  section  of  the  Act  Con- 
cerning Deeds,  passed  the  12th  of  April,  1813, 
anything  in  the  7th  section  of  said  Act,  or  any 
law  to  the  contrary  notwithstanding.  It  is 
argued  that  this  deed,  not  having  been  ac- 
knowledged or  proved,  cannot  be  read  in  evi- 
dence. Seldom,  if  ever,  perhaps,  has  a  stat- 
ute of  so  much  importance  been  passed,  with 
so  little  regard  to  the  previous  existing  law, 
and  with  so  little  attention,  so  to  word  it,  as  to 
effectuate  the  intention  of  Legislature.  In  the 
case  of  Jackson  v.  How,  19  Johns.,  80,  we  had 
occasion  to  examine  the  provisions  and  phrase- 
ology of  this  Act,  and  we  were  enabled,  fort- 
unately, to  give  it  a  construction,  by  which 
the  rights  of  many  persons  were  preserved, 
which  would  have  been  destroyed,  in  case  we 
had  found  ourselves  obliged  literally  to  follow 
the  language  in  which  it  is  couched.  Another 
case  is  now  presented  of  nearly  the  same  kind. 
According  to  a  liberal  interpretation  of  this 
Act,  it  would  seem  that  no  deed  for  lands  in 
the  military  tract,  could,  at  all,  under  any  cir- 
cumstances, be  read  in  evidence,  unless  it  was 
actually  proved  or  acknowledged  according  to 
the  1st  section  of  the  Statute  of  1813;  but  that 
was  not,  and  most  certainly  could  not  have 
been  the  intention  of  the  Legislature.  And  in 
the  case  just  adverted  to,  we  decided,  in  a 
class  of  cases  of  which  the  deed  therein  men- 
tioned was  one,  that  such  was  not  their  inten- 
tion. It  is  evident  that  all  the  Statutes,  in- 
cluding that  of  the  14th  of  April,  1820,  pro- 
vide for  giving  deeds,  or  the  records  or  tran- 
scripts of  deeds,  in  evidence,  when  proved,  ac- 
knowledged or  recorded,  pursuant  to  the 
various  provisions  which  these  Statutes  con- 
tain. And  it  is  equally  clear  that  they  do  not 
apply  to  cases  where  the  subscribing  witnesses 
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are  produced  on  the  trial,  or  where  such  other 
*evidence  of  the  execution  of  a  deed  is[*482 
offered  at  the  trial  as  was  admissible  at  com- 
mon law.  In  this  case,  the  deed  was  not  to  be 
given  in  evidence,  either  as  proved,  acknowl- 
edged or  recorded,  according  to  any  of  the 
Statutes  (Burnham's  proof  of  it  being  re- 
jected), but  upon  such  evidence  as  was  com- 
petent to  prove  its  execution  at  common  law. 
The  Act  of  April,  1820,  therefore,  does  not 
touch  this  case. 

2.  Levi  Hungerford,  being  the  heir  at  law 
of  the  soldier,  who  died  during  the  war,  and 
having  conveyed  the  whole  lot  to  Daniel  Hun- 
gerford, on  the  17th  of  Nov.,  1796,  the  title  to 
the  whole  lot  passed  by  virtue  of  that  deed  to 
the  grantee,  according  to  the  provisions  of  the 
7th  section  of  the  Act  of  the  8th  of  April,  1813 
(1  N.  11.  L.,  305);  and  the  defendant  has  thus 
shown  a  title  out  of  the  lessors  of  the  plain  tiff. 

The  lessors  of  the  plaintiff  have  alleged 
that  this  deed  from  Levi  Hungerford  was  ob- 
tained from  him  by  fraud  ;  and  he  was  offered 
as  a  witness  to  prove  this  allegation,  twenty- 
six  years  after  the  deed  was  given.  To  his 
competency  as  a  witness,  as  well  as  to  the 
evidence  he  gave,  the  objections  are  insuper- 
able. 

(1.)  As  to  his  competency;  the  lessors  of  the 
plaintiff  seek  to  recover  an  undivided  moiety 
of  the  premises ;  and  this  deed  being  out  of 
the  question,  they  are  tenants  in  common  with 
Levi  Hungerford,  and  the  recovery  in  this 
suit  would  be  for  their  common  benefit  ;  for 
if  they  entered  under  a  recovery  in  this  suit, 
such  entry  would  inure  to  the  benefit  of  Levi, 
in  proportion"  to  his  interest  in  the  lot.  If  a 
suit  should  be  brought  for  the  mesne  profits, 
the  judgment  in  this  action  would  be  conclu- 
sive; and  the  damages  recovered  would  be  for 
the  use  of  Levi,  in  the  same  proportion. 

(2.)  As  to  the  evidence  he  gave  ;  the  lessors 
of  the  plaintiff  have  no  right  to  set  up  the 
fraud  alleged  to  have  been  practiced  upon 
Levi.  He,  or  those  claiming  under  him,  alone 
can  avoid  the  deed  on  that  ground.  This,  as 
to  the  lessors  of  the  plaintiff,  is  res  inter  altos 
acta.  No  fraud  was  used  as  to  them.  They 
claim  under  a  title  separate  from  and  independ- 
ent of  Levi,  and  not  derived  in  any  way 
through  him  ;  they  have  no  right  to  infpeach 
the  deed  *for  this  cause.  But  admit-  [*483 
ting  that  Levi  was  a  competent  witness,  and 
that  the  lessors  of  the  plaintiff  might  legally 
avail  themselves  of  the  fraud  alleged  to  have 
been  committed  upon  him,  I  think  his  testi- 
mony very  loose  and  unsatisfactory,  particu- 
larly after  he  has  suffered  this  deed  to  remain 
unquestioned  for  such  a  very  long  period.  He 
does  not  deny  that  he  gave  the  deed,  but  com- 
plains that  he  never  received  any  considera- 
tion for  it,  and  states  that  he  has  no  recollec- 
tion of  having  executed  a  deed  for  his  share  of 
the  land.  This  is  the  amount  of  his  testimony; 
and  if  such  evidence  were  allowed  to  set  aside 
a  deed,  especially  for  a  military  lot,  the  con- 
sequences would  be  terrible. 

The  defendant  is,  accordingly,  entitled  to 
judgment. 

Judgment  for  the  defendant. 

Cited  in— 25  N.  Y.,  317 ;  56  N.  Y.,  194;   8  Barb.,  584. 
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LION,  ex  dem.  MEDCEF  EDEN, 

BURTISS  AND  THE  '  PRESIDENT  AND 
DIRECTORS  OF  THE  BANK  OF  NEW 
YORK. 

Construction  of  Will  —  Devise  in  Fee  —  Limita- 
tion over  —  Executory  Devise  —  Fee  Tail  —  Effect 
of  Statute  Abolishing  Estates  Tail  —  Holdnty 
by  Deforcement. 

E.  died  in  Sept.,  1798,  having1,  by  his  last  will. 
•dated  Aug.  29,  1798,  devised  lands  to  his  son  Joseph, 
in  lee  ;  and  other  lands  to  his  son  Medcef  ,  in  fee  : 
and  added  :  "  It  is  my  will,  and  I  do  so  order  and 
appoint,  that  if  either  of  my  said  sons  should  de- 
part this  life  without  lawful  issue,  his  share  or  part 
shall  go  to  the  survivor;  and  in  case  of  both  their 
deaths  without  lawful  issue,  then  I  give  all  the 
property,  £c.,  to  my  brother  John  E.,  of,  &c.,  and 
Bister,  Hannah  J..  of,  &c.,  and  their  heirs."  Joseph, 
one  of  the  sons,  died  in  Aug.,  1812,  without  lawful 
issue,  leaving  his  brother  M.  surviving,  who  after- 
wards died,  July  26,  1819,  without  lawful  issue. 
Held  that  on  the  death  of  the  testator's  son  Joseph 
the  limitation  over,  which  was  goud  as  an  execu- 
tory devise,  vested  in  M.,  the  surviving  son;  and 
the  devise  in  his  favor  having  taken  effect,  ceased 
to  be  executory,  and  he  became  seised  in  fee  tail, 
by  necessary  implication  of  law,  with  a  remainder 
-expectant  in  favor  of  John  E.  and  H.  J.,  the 
brother  and  sister  of  the  testator  :  and  by  virtue  of 
the  Statute  of  Feb.  23,  1786,  abolishing  estates  tail, 
M.  became  seised  in  fee  simple  absolute  of  all  the 
•estate  devised  to  his  brother  Joseph. 

A  person  holding  land  by  deforcement  merely 
cannot  levy  a  fine  so  as  to  affect  or  bar  a  stranger 
to  it. 

Citations—  16  Johns.,  382;  1  Hen.  &  Mun..  303,  306; 
2  Saund.,  388  h;  Gas.  temp.  Talbot,  228;  1  Atk.,  581  ; 
Doug.,  479  ;  Cruise,  577,  tit.  38,  ch.  20,  sec.  26-28,  5'i3  ; 
Fearne,  411,  419,  420,  6th  ed.,  526;  2  Ves.,  243;  5 
Cruise,  471  ;  Act,  July  12.  1782  ;  5  Cruise,  87,  sees.  20, 
21  ;  1  N.  R.  L.,  361  ;  9  Co.,  lOti  a  ,•  5  C.».,  12-3  1)  ;  2  Co. 
Inst.,  517;  3  Bl.  Com..  172,  173  ;  Cruise  Dig.,  tit.  35, 
-ch.  14,  p.  237,  sees.  46,  49  ;  6  Cruise,  523. 


was  an  action  of  ejectment,  brought 
J-  in  May,  1819,  to  recover  the  possession  of 
A  house  and  lot  in  the  City  of  N.  Y.  The 
cause  was  tried  before  Mr.  Justice  Van  Ness, 
at  the  N.  Y.  sittings,  Dec.  2,  1820.  TI»e  dec- 
laration contained  three  demises  :  from  Med- 
cef Eden,  from  John  Wood,  Jr.,  assignee  of 
M.  Eden,  and  from  M.  E.  and  J.  W.,  his 
assignee,  in  all  of  which  the  htibendam  was 
484*]  *stated  to  be  from  May  6,  1819.  The 
ouster,  in  all  the  demises,  was  laid  May  8, 
1819,  on  which  day  the  action  was  commenced 
by  a  service  of  the  declaration  on  the  tenant. 
The  defendants  confessed  lease,  entry  and 
ouster,  and  that  they  were  in  possession  at  the 
commencement  of  the  suit. 

It  was  proved  that  Medcef  Eden,  the  elder, 
died  seisedxof  the  premises  in  question,  Sept. 
14,  1798,  having  made  his  last  will,  in  due 
form  of  law,  to  convey  real  estate,  dated  Aug. 
29.  1798,  leaving  two  sons,  Joseph  and  Med- 
cef. The  will,  among  other  things,  contained 
the  following  clauses:  "I  give,  &c.,  unto 
my  son  Joseph  my  three  houses,  &c.,  in  Gold 
Street,  &c.  ;  also,  five  houses  and  lots,  &c.,  in 
Riders  Street,  &c.  ;  also,  one  house  and  lot  in 
Broadway,  &c.,  next  to  the  corner  of  Robin- 
son Street,  &c.  ;  also,  my  farm,  &c.,  near 
Kingsbridge  ;  also,  one  other  farm,  in  the 
Manor  of  Fordham,  &c.  ;  also,  twelve  acres  of 
land,  &c.,  at  Bloomingdale,  &c.  ;  also,  five 

NOTE.—  Fee  with  limitation  over.  See  Jackson  v. 
Bull,  10  Johns.,  19.  note  ;  Anderson  v.  Jackson,  16 
Johns.,  382  (same  will  involved  as  in  above  case  of 
Levin  v.  Burtiss)  ;  Jackson  v.  DeLancey,  13  Johns., 
537,  note. 
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houses  and  six  lots  of  ground,  &c.,  situate  in 
Bayard's  lane,  of  the  seventh  ward  of  the  said 
city  (which  included  the  premises  in  question); 
also,  a  house  and  lot,  &c.,  in  Greenwich  road, 
&c.  ;  also,  a  house  and  lot,  &c.,  in  Nassau 
Street,  &c.  ;  to  have  and  to  hold,  &c.,  all  and 
singular,  &c.,  the  hereby  bequeathed  prem- 
ises, unto  the  sole  and  proper  use  atid  behoof 
of  my  said  son  Joseph,  his  heirs,  &c.,  forever. 

And  I  give,  &c.,  to  my  sou  Medcef,  all  and 
singular,  my  farm,  &c.,  at  Bloomiugdale,  on 
the  north  side  of  the  road,  &c.  ;  also,  ten  acres 
on  the  south  side  of  the  road,  &c.  ;  also,  the 
house  and  lot  in  the  Bowery  road,  &c.  ;  also, 
one  house  and  lot  in  Broadway,  now  occupied 
by  B.  Judah  ;  also,  two  houses  and  lots,  «fcc., 
at  the  Old  Slip,  &c.  (describing  other  houses 
and  lots  in  the  City);  to  have  and  to  hold,  &c., 
unto  the  only  proper  use,  &c.,  of  my  said  son 
Medcef,  his  heirs  and  assigns,  forever,  &e. 

Hem.  It  is  my  will,  and  I  do  order  and 
appoint,  that  if  either  of  my  said  sons  should 
depart  this  life  without  lawful  issue,  his  share 
or  part  shall  go  to  the  survivor;  and  in  case 
of  both  of  their  deaths  without  lawful  issue, 
then  I  give  all  the  property  aforesaid  to  my 
brother,  John  Eden,  of  Loftus,  in  Cleveland, 
in  Yorkshire ;  and  my  sister,  Hannah  John- 
son, of  Whitby,  in  Yorkshire,  and  their 
heirs." 

*On  the  death  of  the  testator,  Joseph  [*485 
entered  into  possession  of  the  premises  in 
question,  as  part  of  the  lands  devised  to  him, 
situate  in  Bayard's  lane,  &c.  Afterwards, 
May  16,  1801,  all  the  right,  and  title  of  Joseph 
Eden  to  the  premises  in  question  were  sold  at 
public  auction  by  the  sheriff  of  N.  Y.,  by 
virtue  of  a. ft.  fa.  issued  on  a  judgment  in  the 
Supreme  Court,  to  Robert  Bowne,  the  highest 
bidder,  who  purchased  the  same  for  the  use 
of  the  Bank  of  N.  Y.  ;  and  the  sheriff,  accord- 
ingly, executed  a  deed  to  R.  Bowne,  who 
entered  and  was  possessed  of  the  premises  in 
trust;  and  Feb.  23,  1815,  conveyed  ihe  prem- 
ises to  the  Bank  of  N.  Y.,  who  entered  into 
possession  thereof,  under  the  deed  to  them, 
and  have  since  been  in  possession. 

Joseph  Eden  died  Aug.  29.  1812,  without 
issue,  leaving  Medcef  Eden  surviving  him. 

April  16,  18 1 6,  the  Bank  of  N.  Y.  duly 
executed  and  delivered  a  deed  of  bargain  and 
sale,  in  fee  simple  of  the  premises,  to  C.  B. 
Goelet,  in  order  to  make  him  a  tenant  to  the 
proRcipe,  for  the  purpose  of  levying  a  fine, 
which. was  accordingly  levied  and  completed, 
in  due  form,  in  Jan.  Term.  1817.  The  writ 
of  covenant  was  tested  Jan.  13,  1816.  The 
first  proclamation  was  made  in  May  Term, 
1816,  and  the  last  proclamation  in  Jan.  Term, 
1817. 

The  records,  papers  and  proceedings  relat- 
ing to  the  levying  the  fine  were  road  in  evi- 
dence. The  plaintiff's  counsel  insisted  that 
the  fine  was  null  and  void,  because  the  parties 
thereto  had  no  estate  in  the  premises  at  the 
time,  but.  according  to  their  own  showing, 
were  mere  tenants  at  sufferance  of  the  lessors 
of  the  plaintiff,  &c.  The  judge,  without  giv- 
ing any  opinion,  reserved  the  point. 

The  defendants  offered  to  show  that  Med- 
cef Eden,  the  younger,  had  died  since  the 
commencement  of  the  suit,  to  wit :  July  26, 
i  1819,  without  issue.  The  plaintiff  objected  to 
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the  testimony,  but  it  was  admitted  by  the 
judge,  and  the  plaintiff  excepted  to  his  opinion. 

The  plaintiff  then  proved  an  entry  on  the 
premises  by  E.  Baldwin,  by  virtne  of  a  letter 
486*]  of  attorney  to  him  from  *Medcef  Eden, 
for  that  purpose,  May  6,  1819,  and  that  he 
there  executed  the  lease  mentioned  in  the  dec- 
laration. The  plaintiff  then  gave  in  evidence 
the  will  of  Medcef  Eden,  the  younger,  dated 
July  23,  1819,  whereby  he  devised  all  his  real 
and  personal  estate  to  his  wife,  for  life,  &c., 
who  was  living. 

Both  parties  excepted  to  the  opinion  of  the 
judge,  on  every  point  raised  at  the  trial,  and 
decided  against  them,  with  liberty  to  bring  up 
the  points  before  the  court,  to  be  argued,  on  a 
case  to  be  made. 

A  verdict  was  taken  for  the  plaintiff,  by 
consent,  subject  to  the  opinion  of  the  court,  on 
a  case  to  be  made,  with  liberty  to  either  party 
to  turn  it  into  a  special  verdict,  or  bill  of  ex- 
ceptions, or  both,  at  the  election  of  either  party; 
all  papers  and  other  documents,  produced  on 
the  trial,  to  be  part  of  the  case. 

Mr.  Burr  for  the  plaintiff. 

Mr.  8.  Jones  for  the  defendants. 

SPENCER,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

This  case  arises  under  the  will  of  Medcef 
Eden,  the  elder.  In  the  case  of  Anderson  v. 
Jackson,  16  Johns.,  382,  this  will  received  a 
construction  in  the  Court  for  the  Trial  of  Im- 
peachments and  the  Correction  of  Errors. 
The  judgment  of  the  Supreme  Court  was 
affirmed.  It  was  decided  that  Medcef  Eden, 
the  younger,  on  the  death  of  'his  brother 
Joseph,  without  issue,  took  by  way  of  execu- 
tory devise,  the  lands  devised  to  Joseph.  This 
action  is  for  the  recovery  of  part  of  the  real 
estate  thus  devised  to  Joseph  Eden.  The  suit 
was  commenced  in  May,  1819  ;  and  on  the 
26th  of  July  thereafter,  Medcef  Eden,  the 
younger,  died  without  issue  ;  and  the  question 
between  these  parties  is,  whether  the  whole 
estate  became  vested  in  Medcef  Eden,  or 
whether  the  limitation  over  to  John  Eden  and 
Hannah  Johnson,  upon  the  events  which  have 
happened,  vests  the  real  estate  devised  to 
Joseph  Eden  in  them. 

The  case  states  that  Medcef  Eden,  the  elder, 
made  his  will  in  due  form  and  competent  to 
487*]  pass  real  estate,  on  the  29th  *of  Aug., 
1798,  whereby  he  devised  to  his  son  Joseph 
certain  real  estate,  including  the  premises  in 
question,  and  to  his  heirs  and  assigns  forever. 
After  devising  other  real  estate  to  his  son  Med- 
cef, also  in  fee,  there  is  the  following  clause  in 
his  will  :  "  Item.  It  is  my  will,  and  I  do  so 
order  and  appoint,  that  if  either  of  my  said 
sons  should  depart  this  life  without  lawful 
issue,  his  share  or  part  shall  go  to  the  survivor; 
and  in  case  of  both  their  deaths,  without  law- 
ful issue,  then  I  give  all  the  property  afore- 
said to  my  brother,  John  Eden,  of  Loftus,  in 
Cleveland,  in  Yorkshire,  and  my  sister,  Han- 
nah Johnson,  of  Whitby,  in  Yorkshire,  and 
their  heirs." 

In  the  case  of  Anderson  v.  Jackson,  it  was 
decided  that  the  devise  to  Joseph  Eden  did 
not  create  an  estate  tail,  but  that  the  devise 
over  upon  the  event  of  his  dying  without 
i  ssue,  was  a  limitation  over,  as  an  executory 
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devise,  to  Medcef,  the  survivor.  The  opinion 
of  the  court  was,  that  the  devise  over  to  the 
survivor  did  not  depend  on  an  indefinite  fail- 
ure of  issue,  but  only  on  the  failure  of  issue 
at  the  time  of  Joseph's  death.  This,  then,  is 
the  law  of  the  land,  and  must  govern  every 
other  case  coming  within  the  same  principle. 
I  must  be  allowed  to  say  that  subsequent 
reflection  has  confirmed  my  conviction  of  the 
soundness  of  the  decision  of  the  Court  of 
Errors.  Stare  deems  is  a  maxim  essential  to 
the  security  of  property ;  the  decisions  of 
courts  of  law  become  a  rule  for  the  regulation 
of  the  alienation  and  descent  of  real  estate,  and 
where  that  rule  has  been  sanctioned  and 
adopted  in  our  courts,  it  ought  to  be  adhered 
to,  unless  it  be  manifestly  wrong  and  unjust. 
We  have,  fortunately,  little  experience  with 
regard  to  estates  tail.  It  is  a  tenure  opposed 
to  the  genius  of  our  institutions  ;  and  in  the 
year  1782,  during  our  revolutionary  struggle, 
the  Legislature  evinced  its  entire  hostility  to  a 
form  of  conveyance  which  had  a  tendency  to 
obstruct  the  free  alienation  of  real  property. 

The  will  under  consideration  was  made  sub- 
sequent to  the  Acts  of  the  12th  of  July,  1782, 
and  of  the  23d  of  Feb.,  1786  ;  both  of  which 
Statutes  converted  not  only  existing,  but 
future  estates  in  fee  tail,  into  fee  simple  abso- 
lute. These  Statutes  formed  an  important 
epoch  in  our  history.  *They  broke  into  [*488 
pieces  the  shackles  which  had  been  ingeniously 
contrived  to  perpetuate  estates  in  the  same 
family,  and  thus  rendered  the  alienation  of  the 
soil  free  and  unrestrained.  It  will  be  per- 
ceived that  the  devisor,  in  this  case,  made  use 
of  no  words  denoting  an  intention  to  de- 
vise in  fee  tail  the  estate  given  to  his  son 
Joseph,  and  it  was  urged  that  it  was  a  fee  tail 
only  by  implication  of  law ;  but  it  seems  to 
me,  that  since  our  Statutes,  any  expression 
denoting  an  intention  to  limit  the  failure  of 
issue  to  a  life  in  being,  such  as  the  word  "sur 
vivor"  in  this  case,  is,  with  us,  sufficient  to 
repel  the  implication  that  a  limitation  of  an 
estate  over,  in  the  event  of  the  first  devisee's 
dying  without  issue,  was  meant  to  be  an  estate 
in  fee  tail,  and  thus  defeat  the  real  intention 
of  the  devisor  ;  but,  on  the  contrary,  it  ap- 
pears to  me  that  no  such  intent  ought  to  be 
implied,  if  there  be  any  other  method  of  effect- 
uating the  real  intention  of  the  testator.  I 
cannot  bring  myself  to  doubt,  that  Avhen  the 
testator  in  this  case  declared  it  his  will,  that  if 
either  of  his  sons  departed  this  life  without 
lawful  issue,  his  part  or  share  should  go  to  the 
survivor,  he  meant  and  intended,  what  is  per- 
fectly intelligible,  the  lawful  issue,  living  at 
the  time  of  the  death  of  the  son  who  first  died; 
and  this  construction  is  evident,  from  the  con- 
sideration that  the  surviving  son  was  to  in- 
herit the  part  devised  to  the  son  who  should 
first  die  without  lawful  issue — thus  clearly 
denoting  an  intention  that  the  surviving  son 
should  personally  be  benefited,  by  enjoying 
the  estate  which  his  brother  had  left  without 
issue  to  inherit  it.  The  case  of  Smith  v.  Chap- 
man, 1  Hen  &  Mun.,  303,  306,  contains  prin- 
ciples in  accordance  with  the  doctrine  I  have 
advanced ;  but  it  is  not  my  purpose  to  enlarge 
upon  this  point.  The  law  is  settled,  and  I 
think  well  and  justly.  The  limitation  over  to 
the  brother  and  sister  of  the  testator  omits  the 
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word  "survivor,"  which  was  considered  very 
significant  and  important  in  showing  the  in 
tent  of  the  testator,  when  he  gave  the  estate  to 
the  surviving  son,  in  case  the  other  died  with- 
out lawful  issue  ;  but  it  is  urged  by  the  de- 
fendant, that  as  the  whole  is  in  one  sentence, 
and  the  devise  over  to  persons  in  esse,  the  same 
common  intent  is  applicable  to  the  limitation 
over  to  the  brother  and  sister  of  the  devisor,  if 
both  his  sons  died  without  issue,  and  that  the 
489*]  same *consequence  would  follow.  But 
as  there  are  other  principles  which  apply  to 
the  last  devise,  it  is  unnecessary  to  decide  this 
point. 

The  question  then  arises,  whether,  upon  the 
event  which  has  happened,  the  death  of  the 
testator's  sons  without  issue,  his  brother  and 
sister  can  take  under  the  devise,  as  an  exec- 
utory one.  In  2  Saund.,  388  h,  Sergeant 
Williams,  in  a  note,  says:  "With  regard  to 
executory  devises,  it  is  a  rule,  that  wherever 
one  limitation  of  a  devise  is  taken  to  be  exec- 
utory, all  subsequent  limitations  must  likewise 
be  so  taken;"  but  he  adds:  "However,  it 
seems  to  be  established,  that  wherever  the 
first  limitation  vests  in  possession,  those  that 
follow  vest  in  interest  at  the  same  time,  and 
cease  to  be  executory,  and  become  mere  vested 
remainders,  subject  to  all  the  incidents  of  re- 
mainders." He  refers  to  Stephens  v.  Stephens, 
Gas.  t.  Talb.,  228;  Hopkins  v.  Hopkins,  1  Atk., 
581,  and  Doe  v.  Fonnereau,  Doug.,  479.  Cruise 
(Vol.  VI.,  517,  tit.  38,  ch.  20,  sees.  26-28),  and 
Fearne  (411,  419,  420,  6th  ed.,  526),  concur  in 
this  opinion ;  and  the  adjudged  cases  fully 
support  the  rule,  as  laid  down  by  these  learned 
commentators.  The  case  of  Brownsword  v. 
Edwards,  2  Ves.,  Sr.,  243,  contains  the  same 
doctrine.  The  estate,  then,  of  John  Eden  and 
Hannah  Johnson  was  turned  into  a  remainder, 
when  the  executory  devise  took  effect  in  favor 
of  Medcef  Eden.  The  devise  to  them  then 
ceasing  to  be  executory,  Medcef  became  seised 
in  fee  tail  by  necessary  implication  of  law, 
with  a  remainder  expectant  in  favor  of  John 
Eden  and  Hannah  Johnson.  For  it  never  was 
doubted,  in  the  argument  of  the  case  of  Anderson 
v.  Jackson,  that  if  the  limitation  over  to  the 
surviving  son  of  the  testator,  in  the  event  of 
one  of  them  dying  without  lawful  issue,  did 
not  operate  as  an  executory  devise,  it  would 
necessarily  be  a  fee  tail ;  and  therefore  it  fol- 
lows, inevitably,  that  wherever  the  executory 
devise  ceased,  and  could  no  further  operate,  the 
estate  in  possession  became  a  fee  tail,  and  the 
subsequent  remainder  became,  by  operation  of 
law,  limited  on  a  fee  tail  ;  consequently,  if 
our  Statute  Abolishing  Estates  in  Fee  Tail  had 
not  passed,  this  remainder  might  have  been 
destroyed  by  a  fine  or  recovery  by  Medcef 
Eden.  (5  Cruise,  471  ;  6  Cruise,  523.) 

The  Statute  (1  N.  R.  L.,  52),  enacts,  "  that 
49O*]  in  all  cases,  *when  any.  person  or  per- 
sons would,  if  the  said  Act  (the  Act  of  the 
12th  of  July,  1782),  and  this  present  Act  had 
not  been  passed,  at  any  time  hereafter,  become 
seised  in  fee  tail  of  any  lands,  tenements  or 
hereditaments,  by  virtue  of  any  devise,  gift, 
grant  or  other  conveyance,  heretofore  made, 
or  hereafter  to  be  made,  or  by  any  means 
whatsoever,  such  person  or  persons,  instead  of 
becoming  seised  thereof  in  fee  tail,  shall  be 
deemed  and  adjudged  to  become  seised  there- 
JOHNS.  REP.,  20. 


of  in  fee  simple  absolute."  This  Statute  was 
passed  in  1786,  and  the  will  was  made  in  1798, 
and  thus  Medcef  Eden  became  the  absolute 
and  unqualified  owner  in  fee  simple,  of  all 
the  real  estate  devised  to  Joseph. 

The  second  question  in  this  case  is,  whether 
the  fine  is  a  bar  to  the  recovery.  It  is  a  settled 
principle,  that  if  a  person  who  is  possessed  of 
land  for  a  term  of  years  only,  or  is  a  tenant  at 
will,  or  who  has  an  estate  less  than  a  freehold, 
levies  a  fine,  it  will  not  affect  strangers.  (5 
Cruise,  87,  sees.  20,  21.)  A  stranger  to  a  fine 
has  a  right  to  aver  quod  partes  finis  nil  habver- 
unt.  The  Statute  (1  N.  R.  L.,  361)  gives  to 
such  as  are  not  parties  or  privies  to  the  fine,  a 
right  to  accept,  and  to  avoid  the  fine,  if  those 
who  were  parties  to  it,  or  any  person  to  their 
use,  had  nothing  in  the  lands  and  tenements 
comprised  in  the  fine. 

It  appears  in  this  case,  that  the  sheriff  of  N. 
Y.  sold  the  premises  in  question,  with  other 
lands,  to  Robert  Bowne,  on  the  16th  of  May, 
1801,  under  a  judgment  in  favor  of  John 
Wardell  against  Joseph  Eden.  On  the  23d  of 
Feb.,  1815,  Robert  Bowne  and  his  wife  con- 
veyed the  premises  thus  purchased  to  the  Bank 
of  N.  Y. ;  the  deed  recites  the  sheriff's  sale  to 
him,  and  that  the  consideration  mentioned  in 
the  sheriff's  deed,  were  the  proper  moneys  of 
the  Bank,  and  paid  by  them,  and  that  his 
name  was  used  only  in  trust.  The  deed  from 
the  Bank  to  Goelet,  on  which  the  fine  was 
levied,  is  a  deed  of  bargain  and  sale  ;  Ihewrit 
of  covenant  is  tested  the  13th  of  Jan.,  1816, 
and  the  fourth  and  last  proclamation  was  made 
in  Jan.,  1817.  The  case  states  that  Joseph 
Eden  died  on  the  29th  of  Aug.,  1812.  Thus 
it  appears  that  the  title  of  the  Bank  termin- 
ated on  the  death-  of  Joseph  Eden,  and  the 
right  to  the  premises  had  become  vested  in 
Medcef  Eden  long  before  the  fine  was  levied. 
*The  Bank  having  succeeded  to  the  [*491 
right  of  Joseph  Eden,  which  was  co-extensive 
only  with  his  estate  on  his  death,  they  had  no 
other  estate  than  that  of  mere  possession. 
They  entered  into  possession  rightfully,  under 
the  title  derived  by  Joseph  from  the  will  of 
his  father,  but  the  event  having  happened  by 
which  his  estate  was  defeated,  the  Bank  had 
no  other  interest  than  that  of  naked  posses- 
sors. In  Coke  9,  106  a;  5  Rep.,  123  b,  and  2 
Inst.,  517,  the  rule  is  thus  laid  down,  that  no 
fine  levied  with  proclamations  shall  bind  any 
but  those  who  are  put  out  of  possession,  and 
have  but  a  right ;  for  if  their  estate  or  interest 
be  not  devested  out  of  them,  but  remains  in 
them,  as  it  was  ab  initio,  they  need  not  make 
a  claim  or  entry  to  that  which  was  never  de- 
vested.  The  continuance  of  the  Bank  in  pos- 
session after  the  death  of  Joseph  Eden  was 
not  a  disseisin,  but  a  mere  deforcement,  which 
is  defined  to  be,  the  holding  of  any  lands  or 
tenements  to  which*  another  person  hath  right. 
And  it  is  distinguished  from  abatement,  intru- 
sion, disseisin  or  a  discontinuance  in  this,  that 
it  is  only  such  a  detainer  of  the  freehold  from 
him  that  hath  the  right  of  property,  hut  never 
had  any  possession  under  that  right,  as  falls 
within  none  of  the  injuries  which  belong  to 
the  other  classes.  (3  Bl.  Com.,  172,173.)  I 
am,  therefore,  of  opinion  that  the  Bank,  who 
were  cognizors,  had  no  estate  in  the  premises 
enabling  them  to  levy  the  fine,  and  that,  con- 
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sequently,  no  entry  was  necessary  to  avoid  its 
effects.  In  this  case,  however,  there  was  the 
necessary  entry  within  five  years  given  by  the 
Statute,  after  the  last  proclamation.  All  that 
is  necessary  is,  that  there  be  an  entry  within  the 
five  years,  animo  clamandi.  (Cruise  Dig.,  tit. 
35,  ch.  14,  p.  237,  sees.  46-49.)  And  here  it  ap- 
pears, that  Medcef  Eden,  on  the  30th  April, 
1819,  gave  a  power  of  attorney  to  Baldwin, 
authorizing  him,  in  his  name,"  to  enter  and 
take  possession  of  that  part  of  the  real  estate 
of  his  father  which  was  devised  to  his  brother 
Joseph,  and  to  execute  leases  in  his  name  ; 
declaring  in  the  power  his  sole  meaning  to  be 
to  enable  him  to  institute  suits  for  the  trial  of 
his  title  to  the  said  lands  ;  and  in  the  mean- 
time, to  maintain  his  right  of  entry,  tille  and 
claim  to  the  said  lands  ;  and  it  was  proved 
that  under  this  letter  of  attorney,  Baldwin 
entered  on  the  premises,  on  the  6th  of  May, 
492*]  *1819,  and  there  executed  and  deliv- 
ered to  the  plaintiff,  Lion,  the  lease  mentioned 
in  the  first  count  in  the  declaration.  There 
can  be  no  doubt  that  this  was  a  sufficient 
entry  and  claim  to  prevent  the  defendants  set- 
ting up  the  fine  as  a  bar,  if  the  cogni/ors  had 
any  estate  in  the  premises. 

The  last  objection,  that  Medcef  Eden,  the 
elder,  had  no  legal  title  to  the  premises,  at  the 
time  of  his  death,  is  wholly  unsupported. 
The  case  states  him  to  have  been  seised  of  the 
premises  when  he  devised  the  same  ;  but  the 
defendants  claim  under  Joseph  Eden,  who 
took  the  premises  under  the  will  ;  and  surely 
the  defendants  are  estopped  from  denying  that 
they  entered  under  Joseph's  title. 

Judgment  for  the  plaintiff. 

Cited  in— 6  Cow.,  180;  3  Wend.,  225 :  4  Wend.,  282 ; 
6  Hill,  603 ;  2  Den.,  24,  339 ;  3  Paige,  290 ;  16  N.  Y.,  87 ; 
18  N.  Y.,  100;  1  Barb.,  580;  33  Barb.,  335 ;  20  How. 
Pr.,  45 ;  1  Hall,  30 ;  1  Bradf.,  271 ;  12  Wh.,  165. 


IN  THE  MATTER  OF  THE  OATHS  TO  BE 
TAKEN  BY  ATTORNEYS  AND  COUN- 
SELORS. 

Act  to  Suppress  Duelling — Not   Abrogated  by 
Constitution — Oath  of  Attorneys,   etc. 

The  new  Constitution  (Art.  VI.)  has  not  abrogated 
the  provisions  of  the  Act  to  Suppress  Duelling, 
which  requires  counselors,  attorneys  and  solicitors, 
to  take  the  oath  prescribed  in  that  Act,  in  addition 
to  the  usual  oath  of  office. 

HTHE  clerk  being  about  to  administer  the 
J-  oaths  to  the  attorneys  and  counselors  who 
had  been  examined  and  admitted  this  term,  a 
question  arose,  which  was  submitted  to  the 
court,  whether  the  "Act  to  Suppress  Duel- 
ling." passed  Nov.  5,  1816  (sess.  40,  ch.  1),  has 
been  repealed  by  the  6th  article  of  the  new 
Constitution,  so  that  no  other  oath,  than  the 
one  prescribed  by  the  4th  section  of  the  Act 
Concerning  Counselois,  Attorneys  and  Solicit- 
ors (sess.  36,  ch.  48  ;  1  N.  R.  L.,  416),  for  the 
faithful  discharge  of  the  duties  of  the  office, 
could  be  required  of  them. 

PLATT,  J.  The  "Act  to  Suppress  Duelling," 
passed  November  5th,  1816,  requires  "every 
member  of  the  Senate  or  of  the  Assembly, 
and  every  person  who  shall  be  elected  or  ap- 
pointed to  any  office  or  place,  civil  or  military, 
except  town  officers  ;  and  every  person  who 
shall  be  admitted  a  counselor,  attorney  or  solic- 
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itor  of  the  Court  of  Chancery,  Supreme  Court 
*or  Court  of  C.  P.,"  &c.,  to  take  an  [*4i)3 
oalh  that  he  has  not  been  engaged  in  a  duel,  &c. 

The  6th  article  of  the  new  Constitution  of 
this  State,  which  took  effect  from  and  after 
the  last  day  of  Dec.  last,  ordains  that  members 
of  the  Legislature,  and  all  officers,  executive 
and  judicial,  except  such  inferior  officers  as 
may  by  law  be  exempted,  shall  take  and  sub- 
scribe an  oath  or  affirmation  to  support  the 
Constitution  of  the  U.  S.  and  the  Constitution 
of  this  State,  and  also  faithfully  to  discharge 
the  duties  of  his  office;  and  that  "no  other 
oath,  declaration  or  test  shall  be  required  as  a 
qualification  for  any  office  or  public  trust." 

The  question  now  presented  is,  whether  the 
new  Constitution  has  repealed  the  provision 
of  the  "Act  to  Suppress  Duelling,"  in  regard 
to  the-oath  required  to  be  taken  by  attorneys 
and  counselors  of  this  court.  The  point  is 
simply,  whether  an  attorney  or  counselor  holds 
an  office  or  public  trust  in  the  sense  of  the 
Constitution.  Lexicographers  generally  define 
"  office"  to  mean  "public  employment  ;"  and 
I  apprehend  its  legal  meaning  to  be  an  em- 
ployment on  behalf  of  the  government,  in  any 
station  or  public  trust,  not  merely  transient, 
occasional  or  incidental.  In  common  parlance, 
the  term  "  office"  has  a  more  general  significa- 
tion. Thus,  we  say  the  office  of  executor,  or 
guardian  ;  or  the  office  of  a  friend.  In  my 
judgment,  an  attorney  or  counselor  does  not 
hold  an  office,  but  exercises  a  privilege  or 
franchise.  As  attorneys  or  counselors,  they 
perform  no  duties  on  behalf  of  the  govern- 
ment ;  they,  execute  no  public  trust.  They 
enjoy  the  exclusive  privilege  of  prosecuting 
and  defending  suits  for  clients,  who  may 
choose  to  employ  them.  Various  classes  of 
persons  are  licensed  in  the  City  of  N.  Y.,with 
an  exclusive  privilege  in  their  employment ; 
yet  they  are  not  public  officers.  Physicians 
are  also  licensed,  pursuant  to  statutes  ;  yet 
they  hold  no  office  or  public  trust,  in  legal  con- 
struction. Lawyers  are  licensed  to  practice 
in  one  of  the  learned  professions,  and  physi- 
cians in  another  ;  and  there  are  many  regula- 
tions by  law,  for  their  government,  as  distinct, 
orders  of  men  in  society  ;  but  they  are  not 
trustees,  nor  agents,  for  the  public,  any  more 
than  person  licensed  to  carry  on  the  business 
of  banking.  The  fees  of  *attorneys  [*4J>4 
are  fixed  by  law  ;  and  so  is  the  compensation 
of  cartmen,  and  bakers  and  ferrymen. 

In  deciding  this  question,  it  is  of  some  im- 
portance to  remark,  that  the  Legislature,  in 
framing  the  "Act  to  Suppress  Duelling,"  have 
discriminated  between  public  officers  and  at- 
torneys and  counselors.  They  provide  not 
only  that  "  persons  elected  or  appointed  to  any 
office  or  place,  civil  or  military, "but  that  "per- 
sons admitted"  as  counselors  and  attorneys, 
shall  also  take  the  oath  ;  thus,  by  fair  infer- 
ence, giving  an  exposition  which  shows  that 
lawyers,  in  their  contemplation,  were  not  pub- 
lic officers. 

I  am,  therefore,  of  opinion  that  the  new  Con- 
stitution has  not  abrogated  the  provision  of  the 
Act  which  required  attorneys  and  counselors  to 
take  this  oath. 

WOODWORTH,  /.,  concurred. 
SPENCER,  Ch.  J.,  dissented. 
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495*]  *JACKSON,  ex  dera.  BAYARD  ET  AL., 

v. 
HEALY. 

Act  to  Reduce  Laws  Relating  to  New  York'  City 
to  One — Requisites  of  Assessments — Descrip- 
tion of  Lota. 

In  the  proceeding  under  "  the  Act  to  Reduce 
Several  Laws,  Relating  Particularly  to  the  City  of 
N.  Y..  into  One  Act"  (3  N.  R.  L..  342,  seas.  36,  ch.  86), 
relative  to  streets,  &c..  in  the  City  of  N.  Y.,  the  as- 
sessment laid  by  the  Corporation  for  that  purpose, 
and  the  notice  thereof,  must  describe  the  property 
assessed,  with  accuracy  and  precision,  so  as  to  ap- 
prise the  owner  distinctly  of  the  ground  charged 
for  the  expense  of  the  improvements.  If,  there- 
fore, theass-'ssment  describe  lots  fronting  on  S.  St.. 
as  35  feet  wide  in  front,  belonging  to  H.,  without 
mentioning  the  depth,  and  they  are,  afterwards, 
sold  and  conveyed  by  the  Corporation,  as  fronting 
on  S.  St.,  and  "about  100  feet  deep,"  when,  in  fact, 
the  lots  of  H.  were  only  75  feet  deep,  such  con vey- 
ance  will  not  be  construed  to  extend  the  lots  in 
depth,  beyond  75  feet,  so  as  to  include  the  lot  of  B. 
in  the  rear,  and  which  fronted  on  another  street. 

TVJECTMENT  for  a  lot  of  ground,  in  Ridge 
JJ  St.,  in  the  City  of  X.  Y.,  tried  at  the  N. 
Y.  sittings,  before  Mr.  Justice  Van  Ness,  in 
Nov.  last.  A  verdict  was  taken  for  the  plaint- 
iff, subject  to  the  opinion  of  the  court  on  a 
case.  The  title  to  the  premises  in  question 
was  admitted  to  be  in  the  lessor  of  the  plaint- 
iff, subject  to  the  operation  of  the  assessment, 
laid  by  the  Corporation  of  the  City  of  N.  Y., 
for  filling  up  Stanton  St.,  and  the  proceedings 
under  it. 

It  appeared  that  E.  Bancker,  a  city  surveyor, 
in  1784,  laid  out  a  block  of  land,  being  part  of 
Delancey's  farm,  and  the  tier  of  lots,  includ- 
ing the  premises  in  question,  fronted  on  Ridge 
St. ,  each  lot  being  25  feet  in  front  on  that 
street,  beginning  at  the  corner  of  Stanton  St., 
and  each  100  feet  deep  ;  and  the  lots  have  been 
so  described  as  fronting  on  Ridge  St.,  in  all 
the  conveyances  since  that  time,  and  have  been 
assessed  for  ordinary  taxes,  which  were  paid 
by  those  from  whom  the  plaintiff  derived  his 
title.  The  lot  in  question  was  conveyed  to  the 
lessors  of  the  plaintiff  by  the  trustees  of  Isaac 
Moses,  as  fronting  on  Ridge  St.,  being  the 
fourth  lot  from  the  corner  of  Ridge  and  Stan- 
ton  Sts. 

By  the  ordinances,  assessments  and  proceed- 
ings of  the  Corporation,  which  were  given  in 
evidence,  it  appeared  that,  pursuant  to  the 
resolutions  of  the  Board,  an  assessment  was 
laid  upon  lots  in  Stanton  St.,  to  defray  the 
expense  of  filling  up  and  repairing  that  street; 
and  that  three  lots,  beginning  at  the  northeast 
corner  of  Stanton  and  Ridge  Sts.,  and  de- 
scribed as  fronting  on  Stanton  St. ,  each  25 
feet  wide,  and  belonging  to  Benjamin  F.  Has- 
49($*]  kins,  'but  without  *mentioning  the 
depth,  were  included  in  the  assessment.  Has- 
kins  became  the  purchaser  at  the  sale,  for  the 
term  of  90  years  ;  and  the  conveyance  to  him 
by  the  Corporation,  described  the  lots  as  lying 
on  the  north  side  of  Stanton  St..  between 
Ridge  and  Pitt  Sts.,  being  part  of  a  block  dis- 
tinguished on  the  Delancey  farm,  by  No.  24, 
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lying  adjoining  to  each  other,  and  containing, 
together,  about  75  feet,  front  and  rear,  and 
about  100  feet  deep  ;  bounded  on  the  south,  in 
front,  by  Stanton  St.;  on  the  west,  by  Ridge 
St. ;  on  the  north,  in  the  rear,  by  other  part  of 
the  said  block  No.  24,  &c. 

Mr.  T.  L.  Ogden  for  the  plaintiff. 

Mr.  Bogardus,  contra. 

Per  Curiam.  This  is  an  ejectment  for  a 
house  lot,  fronting  on  Ridge  St.,  in  the  City  of 
N.  Y.  The  title  of  the  plaintiff  to  the  lot  in 
question  is  admitted,  unless  his  title  has  been 
devested  by  virtue  of  a  sale  under  an  ordi- 
nance of  the  Corporation,  for  non-payment  of 
an  assessment  for  filling  up  Stanton  St. 

The  assessment  was  upon  three  lots  "  on  the 
north  side  of  Stanton  St.,"  as  the  property  of 
"  Benjamin  F.  Haskins,"  Nos.  4,  5,  6,  being 
25  feet  front,  and  no  depth  mentioned. 

The  deed  from  the  Corporation  specifies 
about  25  feet,  front  and  rear,  and  about  100 
feet  deep. 

*This  deed,  if  it  extend  more  than  75  [*497 
feet  in  depth,  will  include  the  premises  in 
question,  and  defeat  the  plaintiff's  title  de- 
rived under  Isaac  Moses. 

There  was  nothing  in  the  assessment,  or  any 
other  proceedings  on  the  part  of  the  Corpora- 
tion, to  apprise  the  plaintiff  that  any  lots  were 
assessed  except  those  fronting  on  Stanton  St. 

On  the  part  of  the  plaintiff,  it  is  shown  that 
in  1784,  Evert  Bancker,  city  surveyor,  laid 
out  the  lots  to  front  on  Ridge  St.:  that  the  lot 
in  question  was  conveyed  to  the  lessors  of  the 
plaintiff,  by  the  trustees  of  Isaac  Moses,  as 
fronting  on  Ridge  St.,  25  feet,  front  and  rear, 
and  100  feet  deep ;  and  it  has  been  so  de- 
scribed in  all  the  conveyances  since  1784  ;  and 
and  as  such,  it  has  been  several  times  assessed 
for  ordinary  taxes,  paid  by  Moses  and  others  ; 
but  the  whole  square  was  open,  unoccupied 
ground,  without  monuments,  or  inclosures, 
when  assessed  and  sold. 

The  principle  cannot  be  tolerated,  that  the 
true  owner  can  be  devested  of  his  title  by  such 
vague  and  indefinite  proceedings,  on  the  part 
of  the  Corporation.  Before  they  can  give  an 
operative  conveyance  under  the  Statute  in 
such  cases,  the  assessment  and  notice  must  be 
such,  as  to  apprise  the  owner  distinctly  of 
the  ground  so  charged  for  the  improvements. 
It  is  remarkable,  in  this  case,  that  Benjamin 
F.  Haskins  is  advertised  as  owner  of  the  lots 
fronting  on  Stanton  St.;  and  he  is  the  pur- 
chaser under  the  Corporation.  Now,  although 
Haskins,  being  the  owner  of  the  three  corner 
lots,  had  aright  to  alter  the  location  and  allot- 
ment, so  as  to  front  on  Stanton  St.,  as  it  ap- 
pears he  did  ;  yet  it  seems  very  clear  that  he 
must  have  known  that  those  lots  extended 
only  75  feet  in  depth  ;  instead  of  "  about  100 
feet,"  as  expressed  in  the  deed  to  him  from  the 
Corporation. 

Upon  the  whole,  we  think  it  a  very  clear 
case  for  the  plaintiff. 

Judgment  for  tfie  plaintiff. 

Cited  in— 43  How.  Pr.,  372 ;  6  Wall.,  393. 
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GEORGE  B.  EVERTSON,  Appellant. 

v. 
GEORGE  BOOTH  ET  AL.,  Respondents. 

Reversal  of  Decree  in  Chancery — Costs. 

Costa  are  not  allowed  on  appeal  in  this  court,  on 
the  reversal  of  the  decree  of  the  Court  of  Chancery. 
Nor,  it  seems,  interest  on  the  deposit  of  money,  on 
filing  the  appeal. 

MR.  J.  TALLMADGE,  JR.,  for  the  appel- 
lant, moved  that  the  remittitur  in  this 
cause,  in  which  a  decree  of  reversal  was  pro- 
nounced by  this  court,  at  its  last  session  (see 
19  Johns.,  486),  be  amended  or  modified,  so  as 
to  give  the  appellant  costs.  He  observed  that 
the  remittitur  had  not  yet  been  sent  to  the 
Court  of  Chancery,  and  was,  therefore,  in  the 
power  of  the  court.  He  also  moved  that  the 
appellant  be  allowed  interest  on  his  deposit. 
He  said  that  prior  to  the  Act  of  Apr.  12,  1813 
(1  N.  R.  L.,  343,  sess.  36,  ch.  96,  sec.  13),  no 
costs  were  allowed  on  the  reversa}  of  a  decree; 
and  the  cases  of  Le  Guen  v.  Gouverneur,  1 
Johns.  Cas.,  522,  and  Farquharson  v.  Mabee,3 
Johns.,  553,  were  decided  before  that  Statute 
was  passed.  But  in  Parkhur&t  v.  Cortiand,  14 
Johns.,  45,  decided  since  that  time,  the  right 
of  the  appellant  to  costs,  on  the  reversal  of  a 
decree,  had  been  established. 

SPENCER,  Ch.  J.  In  that  case,  the  remittitur 
5OO*]  was  so  *drawn  up  incorrectly  ;  but  it 
was,  afterwards,  corrected  by  the  court,  dur- 
ing the  same  session,  and  the  costs  struck  out. 

Mr.  Tallmadgc.  In  the  cases  of  Simson  v. 
Hart,  14  Johns.,  63-77,  and  Anderson  v.  Rob- 
erts, 18  Johns.,  515-543,  afterwards  decided, 
costs  were  allowed. 

Mr.  P.  Ruggles,  contra.  In  the  cases  of  Sim- 
son  v.  Hart  and  Anderson  v.  Roberts,  in  which 
it  is  said  that  the  decrees  were  reversed,  with 
costs,  it  is  evident,  and  so  this  court  must  be 
understood  to  mean,  with  costs  to  the  appel- 
lants in  the  Court  of  Chancery.  It  is  not  said 
that  the  appellants  were  to  have  costs  in  this 
court,  on  the  reversal.  The  Statute  referred 
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to  speaks  only  of  the  reversal  of  a  judgment 
on  a  writ  of  error.  We  have  always  supposed 
it  to  be  a  settled  rule  that  no  costs  were  al- 
lowed in  this  court,  in  a  case  like  the  present, 
of  a  reversal  on  appeal.  The  appellant  cannot 
justly  claim  interest  on  his  deposit.  The 
money  was  deposited  and  withheld  from  him 
by  an  order  of  the  court. 

SPENCER,. C%.«7.  I  very  much  doubt  whether 
the  decree  in  this  cause  can  now  be  modified 
at  all  ;  but  if  it  could,  I  recollect  no  instance 
in  which  we  have  allowed  costs  on  the  rever- 
sal of  a  decree  of  the  Court  of  Chancery. 

PLATT  and  WOODWORTH,  JJ.,  concurred. 
Sept.  4th.     Per  totam  Curiam. 

Motion  denied. 

Cited  in— 2  Wend.,  222 ;  4  Wend.,  191. 


*DAVID  WOODCOCK,  Appellant,  [*5O1 

v. 
SILAS  BENNET,  Respondent. 

Practice —  Wlien  Cause  Entered  on  Calendar — 
Service  of  Notices. 

A  cause  cannot  be  entered  on  the  calendar  of 
causes  to  be  beard,  until  after  the  petition  of  ap- 
peal, addressed  to  the  court,  and  the  answer  of  the 
defendant  to  such  appeal,  have  both  been  regularly 
filed  in  this  court. 

Notices,  copies  of  orders,  affidavits,  &c.,  may  be 
served  on  the  counsel  for  the  parties  in  the  causes, 
or  on  the  agents  of  the  attorneys  of  the  parties;  but 
in  the  latter  case,  double  time  of  service  is  allowed. 

MR.  BUTLER  for  the  appellant,  moved  to 
strike  this  cause  off  the  calendar,  on  the 
ground  that  the  appellant  not  having  filed  his 
petition  of  appeal,  addressed  to  the  court,  it 
was  not  in  a  state  to  be  placed  on  the  calen- 
dar of  causes  to  be  heard.  It  appeared  that 
the  register  of  the  Court  of  Chancery  had 
transmitted  to  this  court  the  original  appeal 
filed  in  that  court,  addressed  to  the  Chancellor 
together  with  a  transcript  of  the  proceedings 
in  the  cause  in  that  court.  The  respondent 
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then  filed,  in  this  court,  his  answer  to  a  peti- 
tion of  appeal  (though  no  such  appeal  had  been 
filed  here),  and  the  cause  was  placed  on  the 
calendar  by  the  clerk. 
Mr.  Sherwood,  contra. 

Per  Curiam.  The  appellant  must  file  his 
petition  of  appeal,  addressed  to  this  court, 
before  it  can  be  possessed  of  the  cause.  By 
the  rules  of  this  court,  that  petition  must  be 
filed  in  the  office  of  the  register,  or  assistant 
register,  with  whom  the  decree  or  order 
appealed  from,  has  been  entered  ;  and  he 
annexes  to  it  the  decree  or  order  appealed 
from  ;  and  the  petition  of  appeal,  with  the 
matter  annexed,  is  to  be  brought  into  this 
court  and  filed.  The  answer  of  the  respondent 
to  that  petition,  is,  then,  to  be  filed  in  this 
court ;  and  the  cause  being  at  issue,  may  then 
be  placed  on  the  calendar.  The  motion,  in 
the  present  case,  must,  therefore,  be  granted  ; 
but  if  the  respondent  is  desirous  of  hastening 
the  appellant,  he  may  enter  a  rule  in  this 
court,  requiring  the  appellant  to  file  his  peti- 
tion of  appeal  in  eight  days,  or  be  precluded. 
oO2*]  *  Mr.  Sherwood  said  he  would  take  a 
rule  accordingly,  and  inquired  whether  a  serv- 
ice of  it  upon  the  counsel  for  the  appellant, 
would  be  sufficient,  as  his  solicitor  resided  in 
a  distant  county. 

PLATP,  J.,  said  that  it  was  made  a  question, 
at  a  former  session  of  the  court,  whether  such 
a  service  was  good,  and  the  court  expressed 
their  opinion  that  it  was  sufficient. 

Sept.  6th. — Per  Curiam.  Papers  in  this 
court  may  be  served  on  the  counsel  in  the 
cause. 

Mr.  Sherwood  then  asked  for  a  shorter  rule 
than  eight  days,  but  the  court  said  he  must 
take  the  usual  rule. 

NOTE.  Saturday,  Sept.  7th.  The  Chief 
Justice  read  an  order  respecting  the  service  of 
papers  in  this  court,  which  the  court  adopted, 
and  which  is  as  follows  :  "  Ordered,  that  the 
service  of  all  notices,  copies  of  orders,  and 
affidavits,  in  this  court,  during  the  sitting  of 
the  court,  may  be  made  on  the  counsel  for  the 
parties,  and  also  on  the  agents  for  the  attor- 
ney of  the  parties  ;  but  when  made  on  agents, 
double  the  time  of  service  shall  be  allowed. 

The  Chief  Justice  said  that  by  agents,  was 
meant  agents  in  the  Supreme  Court. 


BENJAMIN   PRINCE,    Public  Administra- 
tor in  the  CITY  OF  NEW  YORK,  Appellant. 

GEORGE    HAZLETON    AND    MARY,    HIS 
WIFE,  Respondents. 

Nuncupative    Will — When    Good — Meaning   of 
' '  Last  Sickness. " 

A  nuncupative  will  is  not  good,  unless  it  be  made 
when  the  testator  is  in  extremis,  or  overtaken  by 


sudden  and  violent  sickness,  and  has  not  time  to 
make  a  written  will.  By  the  words,  "  last  sickness," 
in  the  purview  of  the  Statute  (sess.  30,  ch,  31,  sec. 
14;  IN.  R.  L.,  303-307),  is  to  be  understood  the  last 
extremity. 

Citations— 6  Wood.  Convev.,  574 ;  2  Bl.  Com.,  500, 
501 ;  1  Swift's  System,  420 ;  i  Ves.,  196,  n.;  1  Eq.  Gas. 
Abr.,  403,  404,  pi.  2  ;  Free,  in  Ch.,  269 ;  Gilb.  Eq.,  12 ; 
6  Bac.  Abr.,  392;  Cowp.,  90;  Justinian,  lib.  2,  tit.  10, 
sec,  14 ;  Swinburne,  132,  part  4.  sec.  29,  p.  £50,  part  4, 
sec.  4,  p.  247,  and  part  1,  sec.  12,  p.  58,  59 ;  7  Bacon, 
tit.  Wills,  D,  305,  339 ;  1  Inst.,  Ill ;  Perkins,  209,  sec. 
476;  2B1.,  503;  1  Roll.  Abr.,  907 ;  Comb.,  20;  Finch, 
361. 

'PHIS  cause  came  before  this  court,  on  an 
JL  appeal  from  a  decree  of  the  Court  of  Pro- 
bates, in  the  matter  of  granting  *admin-[*5O3 
istration  on  the  estate  of  William  Jones,  of  the 
City  of  N.  Y.,  deceased.  The  appellant,  who 
is  the  Public  Administrator  of  the  City  of  N. 
Y.,  appointed  pursuant  to  the  Statute  (sess.  88, 
ch.  157),  sued  out  a  citation  to  the  widow  and 
next  of  kin  of  William  Jones,  deceased,  to 
show  cause  before  Sylvanus  Miller,  Esq.,  Sur- 
rogate of  the  City  of  N.  Y.,  May  17,  1820,  why 
administration  should  not  be  granted  to  the 
appellant,  according  to  the  Statute.  Mary 
Hazleton,  one  of  the  respondents,  appeared 
before  the  surrogate,  and  offered  for  probate  a 
nuncupative  will,  with  the  depositions  of  four 
witnesses  thereto,  taken,  ex  parte,  May  4,  1820, 
before  a  commissioner,  in  proof  of  such  will, 
which  was  as  follows:  "The  last  will  and 
testament  of  William  Jones,  late  of  the  City  of 
N.  Y.,  gentleman,  by  word  of  mouth,  made 
and  declared  by  him,  on  or  about  the  eleventh 
day  of  April  last  past,  in  presence  of  us,  the 
undersigned,  Jacob  S.  Arden,  William  Lee, 
George  Waters  and  Ellen  Taylor,  who  have 
hereunto  subscribed  our  names  as  witnesses  to 
such  last  will  and  testament  :  '  I  now  say,  as 
I  have  repeatedly  said  before,  that  I  leave  all 
the  property  I  am  possessed  of  to  Mary  Hazle- 
ton ;  I  do  this  in  consequence  of  the  good 
treatment  and  kind  attention  I  have  received 
from  her  during  my  sickness.  She  is  worthy 
of  it.  No  other  person  shall  inherit  my  prop- 
erty. I.  wish  you  all  in  the  room  to  take  notice 
of  this.'  In  witness  whereof,  we  have  here- 
unto set  our  hands,  this  seventeenth  day  of 
May,  in  the  year  of  our  Lord,  one  thousand 
eight  hundred  and  twenty."  Signed  by  the 
four  persons  above  named.  It  appeared"  that 
the  supposed  testator  died  Apr.  17,  1820. 

The  four  witnesses  above  named,  and  five 
other  witnesses,  were  examined  before  the 
surrogate,  in  support  of  the  will,  and  nine 
witnesses  deposed  as  to  the  character  of  Will- 
iam Lee,  one  of  the  witnesses  to  the  will. 
Fifteen  witnesses  were  examined  before  the 
surrogate  against  the  will  so  offered,  and  three 
witnesses  deposed  against  the  character  of 
William  Lee.  The  surrogate  decided  that  the 
will  was  not  sustained  ;  and  Oct.  17,  1820, 
pronounced  the  following  sentence  :  "  The 
surrogate  of  the  City  and  County  of  New 
York,  having  heard  counsel  in  the  above  mat* 
ter,  *and  maturely  considered  the  same,[*5O4 


NOTE.— Nuncupative  Witts. 

This  subject  is  so  largely  regulated  by  statute,  and 
the  statutes  of  the  different  states  differ  so  widely, 
that  a  citation  of  the  authorities  would  be  of  little 
value.  In  New  York  and  some  other  states  only 
soldiers  in  actual  service  and  mariners  at  sea  can 
make  a  nuncupative  will.  For  a  classification  of  the 
provisions  of  the  statutes  of  different  states,  see  1 
Jarman  on  Wills  (Bigelow's  ed.),  97.  As  to  what 
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Eereons  come  within  the   purview  of    the  N.  Y. 
tatute,  see  Hubbard  v.  Hubbard,  8  N.  Y.,  196 ;  Ex 
parte  Thomson,  4  Bradf .,  154;  Gwin's  Estate,  1  Tuck., 
44;  Botsford  v.  Krake,  1  Abb.  Pr.  N.  S.  112. 

For  cases  is  some  respects  akin  to  Prince  v.  Hazle- 
ton. see  Yarnall's  Will,  4  Rawle,46:  O'Neill  v.  Smith, 
33  Md.,  569.    Compare  Johnston  v.  Glassock,  2  Ala., 
218. 
Recent  cases  on  the  subject  are  rare. 
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and  having  also  examined  the  evidence  ad- 
duced in  the  premises,  after  due  examination 
of  the  law,  and  the  testimony  applicable  and 
relevant  thereto,  doth  order,  sentence,  adjudge 
and  decree,  that  the  nuncupative  will  of  the 
said  deceased  cannot  be  admitted  to  probate, 
and  that  the  application,  therefore,  be  dis- 
missed ;  and  it  is  further  ordered,  sentenced, 
adjudged  and  decreed,  that  letters  of  the  ad- 
ministration of  the  goods,  chattels  and  credits, 
which  were  of  the  said  deceased,  be  granted 
and  issued,  according  to  law,  as  in  cases  of 
intestates." 

There  was  an  appeal  from  this  sentence  to 
the  Court  of  Probates,  at  Albany,  by  the  pres- 
ent respondents.  The  judge  of  the  Court  of 
Probates,  having  heard  the  proceedings  and 
proofs,  returned  by  the  surrogate,  read,  and 
the  arguments  of  the  counsel  in  the  cause,  June 
19,  1821,  pronounced  the  following  decree  : 
"It  is  ordered,  adjudged  and  decreed,  and 
this  court  doth  order,  adjudge  and  decree  that 
the  decree  of  the  said  surrogate,  in  the  said 
matter,  be  reversed  :  and  it  is  further  ordered, 
adjudged  and  decreed  that  the  nuncupative 
will  of  the  said  William  Jones,  deceased,  hav- 
ing been  duly  proved',  be  admitted  to  probate  : 
and  that  letters  of  administration,  with  the 
said  will  annexed,  be  issued  thereon,  out  of 
this  court,  to  Mary  Hazleton,  the  legatee  in  the 
said  will  named."  From  this  decree,  the  Pub- 
lic Administrator  of  the  City  of  N.  Y.  appealed 
to  this  court. 

As  this  court  reversed  the  decree  of  the 
Court  of  Probates,  as  well  on  the  law,  as  on 
the  facts  of  the  case,  it  is  deemed  unnecessary 
to  state  the  voluminous  depositions  read  in  the 
cause,  all  of  which  were  set  forth,  at  length, 
in  the  printed  case,  as  the  leading  facts  are 
mentioned  in  the  opinions  of  the  members  of 
this  court. 

The  cause  was  argued  by  Messrs.  Huffman 
and  T.  A.  Emmet  for  the  appellant,  and  by 
Messrs.  Henry  and  Van  Bnren  for  the  respond- 
ents. In  their  arguments,  which  continued 
during  four  days,  ihe  counsel  went  into  a  very 
minute  and  critical  examination  of  the  deposi- 
tions and  the  character  of  the  witnesses,  and 
weight  of  evidence,  on  both  sides  ;  but  it  will 
5O5*]  *be  sufficient  here,  briefly  to  state  the 
points  and  authorities  as  to  the  question  of  law 
arising  in  the  cause. 

For  the  appellant,  it  was  contended  that  the 
will  had  not,  been  proved  to  be  a  good  nun- 
cupative will,  wilhin  the  meaning  and  intent 
of  the  Statute  (sess.  36,  ch.  23,  sec.  14  ;  IN. 
R.  L.,  364-367).  which  declares  that  no  such 
will  shall  be  good,  unless  "made  in  the  time 
of  the  last  sickness  of  the  deceased."  This 
Statute  was  passed  to  remedy  the  great  abuses 
which  existed  in  practice,  and  it  has  added 
many  restrictions.  Such  a  will,  therefore,  must 
not  only  have  all  the  requisites  existing  at 
common  law,  but  all  those  prescribed  by  the 
Statute,  concerning  which  Blackstone  (2  Bl. 
Com.,  5'<0)  observes,  "that  the  Legislature  has 
provided  against  frauds  in  setting  up  nuncupa- 
tive wills,  by  so  numerous  a  train  of  requisites, 
that  the  thing  has  fallen  into  disuse  ;  and  is 
hardly  ever  heard  of,  but  in  the  only  instance 
where  favor  ought  to  be  shown  to  it,  when  the 
testator  is  surprised  by  sudden  and  violent 
sickness."  Perkins  (Profitable  Book,  or  Treat- 
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ise  of  the  Laws,  &c.,  first  printed  in  1538,  p. 
279,  sec.  476)  says  that  such  a  will  must  be 
made  when  the  testator  lies  languishing,  for 
fear  of  sudden  death,  and  dare  not  stay  lohave 
his  testament  written.  (Swinb.  on  Wills,  part 
1,  sec.  12;  1  In  St..  24  ;  Plowd.,57;  7  Bac. 
Abr.,  by  Gwillim,  305,  tit.  Wills,  D  ;  6  Wood 
Convey",  574,  575;  Swinb.,  517,  518,  part  7, 
sec.  18 ;  1  Phillimore,  49,  88,  89,  50,  57,  102, 
19.)  Such  a  will  must  be  made  while  the 
party  is  in  extremis :  and  all  the  witnesses 
must  agree,  when  they  reduce  the  will  to 
writing,  in  making  the  testator  speak  the  same 
words.  It  is  not  sufficient  to  state  the  substance 
or  effect  of  them. 

For  the  respondents,  it  was  contended  that 
it  was  not  essential  to  a  good  nuncupative  will, 
that  it  should  be  made  while  the  testator  was 
in  extrtmis.  That  the  words  "  last  sickness,  " 
in  the  Statute,  do  not  require  such  a  construc- 
tion. Perkins  and  Swinburne,  who  wrote 
before  the  Statute  of  29  Charles  II.,  ch.  3, 
from  which  our  Statute  has  been  taken,  merely 
describe  the  mode  or  circumstances  in  which 
such  wills  are  ordinarily  made  ;  they  do  not 
say  that  the  law  requires  *that  those  f*5O6 
precise  circumstances  should  exist  in  all  cases, 
in  order  to  render  a  nuncupative  will  valid. 
The  common  law  authorities  do  not  lay  it  down 
as  an  indispensable  requisite  that  the  party 
should  be  sick,  much  less  that  he  should  be  in 
extremis.  The  Roman  law,  as  to  testaments  in 
regard  to  personal  property,  was  early  adopted 
in  England.  (Harieood  v.  Goodriqht,  Cowp., 
86.  90  ;  1  Phillimore,  430.)  Swinburne  (87, 
parti,  sec.  12)  says:  "A  nuncupative  testa- 
ment is,  when  the  testator,  without  any  writ- 
ing, doth  declare  his  will  before  a  sufficient 
number  of  witnesses  ;"  and  he  afterwards  ob- 
serves (p.  88)  that  "this  kind  of  testament  is 
commonly  made  when  the  testator  is  very 
sick,"  &c.\  but  he  does  not  appear  to  consider 
the  sickness  of  the  testator  at  all  essential  ; 
nor  does  he  make  it  a  part  of  bis  definition  of 
a  nuncupative  will.  The  civil  law  (Harris' 
Just.  Inst.,  lib.  2,  tit.  10,  sec.  14)  only  required 
that  a  testament  without  writing  should  be 
made  in  the  presence  of  seven  witnesses  ;  and 
from  the  note  of  Dr.  Harris,  it  is  evident  that 
the  only  material  alteration  made  by  the  Stat- 
nte  in  the  common  law  of  England,  is  by  re- 
ducing the  number  of -witnesses  from  seven  lo 
three.  At  common  law,  one  witness,  with 
attending  circumstances,  would  have  been  suf- 
ficient ;  and  it  was  the  laxity  of  the  rule,  in 
this  respect,  that  gave  rise  to  the  Statute. 
Soldiers  and  seamen,  while  in  actual  service, 
may  make  nuncupative  wills  ;  but  it  will  not 
be  pretended  that  they  must  be  in  extremis. 
Burns  (Eccles.  Law,  Vol.  IV.,  p.  107)  gives 
the  same  definition  of  a  nuncupative  will  as 
Swinburne.  He  says  :  "  A  nuncupative  testa- 
ment is,  when  the  testator,  without  any  writ- 
ing, doth  declare  his  will,  before  a  sufficient 
number  of  witnesses."  He  says  nothing  about 
the  party  being  in  extremis,  or  even  sick  ;  but 
proceeds  to  show  what  alterations  had  been 
made  by  the  Statute.  Wood  (Inst.,  334)  give* 
the  same  definition.  Hargrave  (Co.  Lift.,  Ill 
a,  n.  3)  considers  the  Statute  as  prescribing  a. 
new  rule,  when  it  requires  the  testator  to  be  in 
his  last  sickness.  But  can  these  words  be  tort- 
ured to  mean  that  he  should  be  in  extremis  f 
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It  is  true,  there  are  very  few  cases  to  be  found 
applicable  to  this  question.  The  case  of  Dr. 
Shnllmer'a  Will  is  stated  by  Burns  (ubi  supra), 
and  in  Equity  Cases  Abridged  (tit.  Wills,  B, 
pi.  2,  p.  404).  It  was  decided  in  1704,  after 
5O7*]  *the  Statute  ;  and  it  is  fairly  to  be  col- 
lected, from  what  it  is  said  by  the  Lwd  CJuin- 
cellor  that  our  construction  of  the  Statute  is 
correct.  The  doctrine  of  a  continuance  of 
intention,  as  stated  from  Phillimore,  re- 
lates to  written  wills  left  unexecuted.  A 
change  or  discontinuance  of  intention,  is 
not  to  be  inferred  from  mere  silence,  or 
inaction.  There  must  be  something  posi- 
tive and  express,  to  destroy  the  idea  of  a  con- 
tinuance of  intention  of  the  testator,  until 
his  death.  There  is  no  proof  that  any  means 
were  made  use  of  to  prevent  the  testator  from 
altering  his  will  after  it  was  declared.  (8 
Swinb.,  997,  999,  part  7,  sec.  18.)  If  the  testi- 
mony of  Ellen  Taylor  is  laid  out  of  the  case, 
the  requisite  number  of  witnesses  will  remain. 
The  slight  discrepancy  between  the  witnesses, 
while  testifying  to  the  same  facts,  strengthens 
rather  than  weakens  the  force  of  the  evidence. 
(Paley  Ev.  Christ.,  216.) 

THE  CHANCELLOR.  The  question  to  be  dis- 
cussed is,  whether  the  nuncupative  will  of 
William  Jones,  as  stated  to  have  been  made  on 
the  llth  of  Apr.,  1820,  can  be  admitted  to 
probate,  as  being  valid  in  law.  It  becomes  a 
complicated  question,  under  the  circumstances, 
and  involves  in  the  inquiry,  matter  of  fact 
mixed  with  matter  of  law.  I  shall  consider  it 
to  be  my  duty  to  speak  frankly  and  freely  on 
the  whole  subject  of  the  case,  but,  at  the  same 
time,  with  a  sincere  respect  for  the  character 
of  the  court  whose  opinion  is  now  under  re- 
view, and  from  which  I  shall  be  obliged  very 
greatly  to  dissent. 

William  Jones  was  an  Irishman  by  birth, 
and  a  religious  Catholic  by  profession.  He 
was  born  in  the  County  of  Dublin,  in  Ireland, 
and  received  a  school  education  about  thirty 
years  before  his  death,  and  which  carries  us 
back  to  the  year  1790.  He  had  then  living 
parents,  brothers  and  sisters,  and  he  was  the 
youngest  of  the  family.  He  was  apprenticed 
to  a  house  carpenter  in  the  City  of  Dublin, 
and  served  a  regular  apprenticeship  of  seven 
years.  When  this  service  expired,  he  worked 
as  a  journeyman  for  nine  or  twelve  months, 
and  then  emigrated  to  the  U.  8.  This  brings 
us,  in  the  history  of  his  life,  to  the  year  1798, 
and  perhaps  that  fact  may  enable  us  to  give 
some  probable  solution  of  the  only  circum- 
5O8*]  stance  that  seems  (if  we  except  *the 
will)  to  cast  any  shade  over  the  memory  of 
this  man  ;  I  allude  to  the  change  of  his  pater- 
nal name,  O'Connor,  for  that  of  Jones.  It 
does  not  appear,  precisely,  when  he  changed 
his  name,  but  I  refer  it  back  to  that  period,  as 
the  probable  time,  and  presume  that  he  and 
his  family  were  more  or  less  implicated  in  the 
peril  of  the  rebellion,  which  broke  out  in  Ire- 
land in  1798,  in  consequence  of  an  ill-fated 
attempt  to  effect  a  revolution  in  that  kingdom. 
It  is  probable,  that  he  may  have  emigrated  for 
safety  ;  and  for  greater  safety,  laid  down  the 
name  of  O'Connor,  which  was  then  memo- 
rable in  the  Irish  annals,  on  the  side  of  the  un- 
fortunate. But,  be  this  conjecture  as  it  may, 
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we  find  him  first  at  N.  Y. ,  then  for  two  years 
at  Savannah;  then  living,  for  twelve  or  four 
teen  years,  in  the  Island  of  Cuba,  and  learning 
the  Spanish  language,  and  where  he  probably 
made  bis  fortune.  He  is  next  traced,  on  his 
return  to  the  U.  S.,  to  the  Cities  of  Baltimore, 
Philadelphia  and  N.  Y.,  and  in  all  of  them, 
he  seems  to  have  had  business,  pecuniary  con- 
cerns and  friends. 

These  are.the  few  and  imperfect  sketches  of 
his  biography  to  be  selected  from  the  case, 
before  we  find  him  rich  in  the  fruits  of  his  en- 
terprise, but  sick  with  a  disease  of  the  liver, 
at  the  boarding-house  of  Mrs.  Fox,  in  Cherry 
St.,  in  N.  Y.,  'the  latter  end  of  Mar.,  1820. 

Jones,  while  at  the  house  of  Mi's.  Fox, 
claimed  to  be  worth,  altogether,  $65.000,  in 
property,  existing  in  N.  Y.,  Philadelphia, 
Baltimore  and  the  Island  of  Cuba  ;  and  to 
show  that  this  claim  had  prelty  fair  preten- 
sions to  truth,  there  was  actually  found  at  his 
lodgings,  at  his  death,  bank  books,  showing 
deposits  to  his  credit,  in  one  or  more  banks  of 
N.  Y.,  to  between  $13,000  and  $14,000. 

He  had  been  sick  at  Mrs.  Fox's  about  five 
weeks,  when  he  is  said  to  have  made  the  will 
now  under  consideration.  During  that  time 
he  had  one  Ellen  Taylor,  a  colored  woman, 
for  his  hired  nurse ;  and  there  was  a  Mrs. 
Hazleton,  who  had  rooms,  and  boarded  in  the 
same  house,  who  also  acted  as  his  nurse. 

Whether  Jones  ever  saw  or  heard  of  Mrs. 
H.  before  he  came  to  board  at  Mrs.  Fox's, 
does  not  appear,  nor  have  we  *in  the  [*5OO 
case  any  distinct  lineaments  of  the  character 
which  Mrs.  H.  sustains,  or  the  business  or 
purpose  of  her  life.  She  rented  the  two  front 
rooms  in  the  boarding-house,  and  yet,  her 
brother  says,  she  followed  no  kind  of  business. 
She  has  had  two  husbands,  and  her  present 
one  is  said  to  be  a  seafaring  man,  by  one  of 
her  witnesses,  and  another  of  them  says  that 
he  had  been  voyages  at  sea,  and  had  been  on 
the  jail  limits,  and  was  then  following  his 
trade  of  a  whitesmith  at  Savannah.  Why  she 
lives  in  this  detached  situation,  without  a 
family  of  her  own,  and  a  husband  to  live  with 
and  provide  for  her,  as  is  quite  common  with 
married  persons,  must  be  left  to  conjecture. 
She  was  able,  all  at  once,  and  as  it  would 
seem,  without  any  adequate  cause,  and  with- 
out any  remarkable  display  of  goodness,  or 
even  of  attention,  to  gain  a  wonderful  ascend- 
ency over  the  affections  of  this  sick  man.  If 
her  story  be  true,  and  the  will  genuine,  she 
obliterated  from  Jones'  breast  the  sense  of 
friendship,  the  charities  of  religion,  the  deep- 
rooted  traces  of  national  affection,  every  tender 
recollection  of  the  ties  of  blood,  of  his  natal 
soil,  of  the  school-fellows  of  his  youth,  of 
father  and  mother,  brother  and  sister,  relative 
and  friend.  He  was  persuaded,  at  one  nod,  to 
pour  the  accumulated  treasures  of  his  varied 
life,  into  the  lap  of  this  mysterious  woman — 
the  acquaintance  of  a  day  ! 

This  will,  as  certified  by  the  four  witnesses, 
is  in  these  words :  "  I  now  say,  as  I  have 
repeatedly  said  before,  that  I  leave  all  Ilie 
property  I  am  possessed  of  to  Mary  Hazleton. 
I  do  this  in  consequence  of  the  good  treat- 
ment and  kind  attentions  I  have  received  from 
her  during  my  sickness.  She  is  worthy  of  it. 
No  other  person  shall  inherit  my  properly.  I 
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wish  you  all  in  the  room  to  take  notice  of 
this." 

This  will  carries  marks  of  fraud  on  its  very 
face.  Let  us  examine  it  attentively.  This 
sweeping  donation  is  made  for  what.?  For 
good  treatment  and  kind  attentions  received 
from  her  d  uri  ng  his  sickness.  The  sickness  had 
lasted  only  five  weeks,  and  it  was  not  so  bad 
but  that  he  was  able  occasionally  to  ride  out. 
No  person  apprehended  any  immediate  danger. 
He  had  a  hired  nurse,  a  colored  woman,  who 
was,  by  him,  totally  forgotten.  What  could 
51O*]*this  other  woman  have  possibly  done, 
in  the  course  of  five  weeks,  to  awaken  in  any 
rational  mind  a  sense  of  such  enormous  ob- 
ligation, or  to  call  forth  such  stupendous 
remuneration  ?  I  am  forcibly  struck  with  the 
folly  and  falsehood  of  the  motive  assigned. 
But  the  will  goes  on,  and  adds:  "  She  is  wor- 
thy of  it ;"  and  where  does  her  great  merit 
appear,  and  from  what  circumstance  does  she 
entitle  herself  to  this  extravagant  eulogy  ? 
The  very  declaration  that  she  was  worthy  to 
possess  all  his  estate,  proves  that  Jones  must 
have  been  insane,  or  that  the  whole  is  a  base 
fabrication.  The  will  goes  on  further,  and 
says:  "No  other  person  shall  inherit  my 
property."  And  why  these  words  of  special 
exclusion  of  the  rest  of  the  world  ?  They 
seem  to  imply  a  heartlessness  and  misanthropy, 
very  unnatural  and  very  improbable  for  any 
man  to  express,  in  the  contemplation  of  death, 
and  who  was  in  the  enjoyment  of  the  comforts 
and  the  smiles  of  fortune  ;  and  especially  for 
a  native  born  Irishman,  who  was  in  the  midst 
of  his  emigrant  countrymen,  and  could  not 
but  have  heard  and  felt  the  claims  of  religion, 
of  charity,  of  the  widow  and  the  orphan.  He 
then  adds,  "  I  wish  you  all  to  take  notice  of 
this  ;" — a  speech  which  looks  so  much  like 
contrivance,  that  it  does,  of  itself,  throw  a 
suspicion  over  the  whole  piece.  This  man 
must  have  been  previously  told,  that  the 
Statute  required,  that  in  making  a  nuncupative 
will,  the  testator  must  bid  the  persons  present 
to  bear  witness  that  such  was  his  will.  It  was 
made  in  the  middle  of  the  day,  when  he  was 
quite  comfortable,  and  far  from  the  apprehen- 
sion of  death,  and  in  this  respect,  with  all 
punctilious  and  technical  adherence  to  forms. 
It  had  the  requisite  number  of  witnesses,  and 
the  address  to  the  bystanders.  Jones  must 
have  deliberately  determined  on  a  nuncupa- 
tive instead  of  a  written  will,  and  have  pre- 
viously known  and  studied  all  the  circum- 
stances that  were  requisite  to  make  it  valid,  or 
else  this  will  has  been  since  got  up  for  him, 
like  a  puppet  show,  by  the  art  and  cunning  of 
some  juggler  behind  the  scene. 

[His  Honor  here  went  minutely,  and  at 
large,  into  the  examination  of  the  testimony 
in  the  cause,  and  particularly  of  that  of  the 
four  witnesses  to  the  will,  and  observed,  that 
from  the  nature,  the  improbabilities,  the  in- 
51 1*]  consistencies,  and  *the  absurdity  of  the 
story,  and  the  character  and  conduct  of  the 
witnesses,  he  drew  the  conclusion  that  the 
testimony  of  those  witnesses  was  utterly  un- 
worthy of  credit,  and  that  the  will  was  evi- 
dently the  production  of  fraud  and  perjury. 
After  having  disposed  of  the  question  of  fact, 
his  Honor  proceeded  as  follows]  : 

But  if  we  were  to  admit,  against  the  truth 
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of  the  fact,  that  the  will  of  the  llth  of  Apr. 
was  actually  and  fairly  made,  according  to 
the  certificate  of  the  four  witnesses,  it  would 
then  become  a  question  of  law  whether  it 
amounted  to  a  valid  nuncupative  will. 

A  nuncupative  will  is  defined  by  Perkins 
(sec.  476),  in  his  book,  which  was  published 
under  Henry  VIII.,  to  be  properly  when  the 
testator  "lieth  languishing  for  fear  of  sudden 
death,  dareth  not  to  stay  the  writing  of  his 
testament,  and  therefore  he  prayeth  his  curate 
and  others,  his  neighbors,  to  bear  witness  of 
his  last  will,  and  declareth  by  word  what  his 
last  will  is."  So,  again,  in  Swinburne  (p.  32), 
whose  treatise  was  published  in  the  time  of 
King  James  I.,  it  is  said  that  this  kind  of  tes- 
tament is  commonly  made  when  the  testator  is 
now  very  sick,  weak,  and  past  all  hope  of 
recovery.  I  do  not  infer  from  these  passages 
that  unwritten  wills  were  always  bad  at  com- 
mon law,  unless  made  in  a  case  of  extremity, 
when  death  was  just  overtaking  the  testator. 
In  ignorant  ages  there  was  no  other  way  of 
making  a  will  but  by  words  or  signs;  reading 
was  so  rare  an  accomplishment  in  the  earliest 
ages  of  the  common  law,  that  it  conferred 
great  privileges,  and  the  person  who  possessed 
it  was  entitled,  under  the  name  of  benefit  of 
clergy,  to  an  exemption  from  civil  punishment. 
But  these  ancient  writers  mean  to  be  under- 
stood, that  in  the  ages  of  Henry  VIII.,  Eliza- 
beth and  James,  letters  had  become  so  gene- 
rally cultivated,  and  reading  and  writing  so 
widely  diffused,  that  nuncupative  wills  were 
properly,  according  to  Perkins,  and  commonly, 
according  to. Swinburne,  confined  to  extreme 
cases,  and  to  be  justified  only  upon  the  plea  of 
necessity.  And  this  has  been  the  uniform  lan- 
guage of  the  English  law  writers  from  that 
time  down  to  this  day,  so  that  it  has  become 
the  acknowledged  doctrine,  that  a  nuncupa- 
tive will  is  only  to  be  tolerated  when  made  in 
extremis.  Thus  in  Bacon's  *Abr.,  f*512 
which  was  first  published  in  1736,  ana  com- 
piled chiefly  from  materials  left  by  Lord  Ch.  B. 
Gilbert,  a  nuncupative  will  is  taken  from  Per- 
kins, and  defined  to  be  when  a  man  is  sick,  and 
for  fear  that  death,  or  want  of  memory  or 
speech  should  surprise  him,  that  he  should  be 
prevented,  if  he  stayed  the  writing  of  his  testa- 
ment, desires  his  neighbors  and  friends  to  bear 
witness  of  his  will,  and  declares  the  same  pres- 
ently before  them.  (7  Bac.  Abr.,  by  Gwillirn, 
305.)  The  same  definition  is  adopted  by  Wood, 
in  his  laborious  work  on  conveyancing  (Vol. 
VI.,  574),  and  in  Blackstone's  Com.,  Vol.  II., 
500,  501,  a  nuncupative  will  is  defined  to  be 
one  declared  by  the  testator  in  extremis  before 
a  sufficient  number  of  witnesses.  After  recit- 
ing the  substance  of  the  provisions  of  the  Stat. 
of  29,  Charles  II.  (and  which  we  have  re-en- 
acted), he  adds:  "Thus  has  the  Legislature 
provided  against  any  frauds  in  setting  up  nun- 
cupative wills,  by  so  numerous  a  train  of 
requisites,  that  the  thing  itself  has  fallen  into 
disuse,  and  hardly  ever  heard  of,  but  in  the 
only  instance  where  favor  ought  to  be  shown 
to  it — when  the  testator  is  surprised  by  sudden 
and  violent  sickness."  And  while  I  am  citing 
so  many  English  definitions  of  nuncupative 
wills,  it  cannot;  be  thought  useless,  and  will 
not  be  deemed  unacceptable  that  I  should  also 
refer  to  the  very  respectable  opinion  of  the 
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late  Chief  Justice  of  Ct.,  who  declares,  when 
speaking  of  nuncupative  wills  as  understood 
in  the  English  law,  that  they  are  allowed  only 
in  cases  where,  in  extreme  and  dangerous 
sickness,  the  testator  has  neither  time  nor 
opportunity  to  make  a  written  will.  (1  Swift's 
System,  420.) 

It  appears  to  me,  that  these  various  writers 
must  be  satisfactory  to  every  one,  as  to  the 
true  sense  and  meaning  of  a  nuncupative  will 
under  the  English  law.  It  is  not  easy  to  recur 
to  more  accurate  sources.  The  probate  of  wills 
being  in  England  a  matter  of  ecclesiastical  cog- 
nizance, cases  on  that  point  rarely  appear  in 
the  reports  of  decisions  in  the  courts  of  com- 
mon law.  I  have,  however,  been  able  to  select 
two  or  three  cases  of  nuncupative  wills,  which 
I  shall  submit  to  the  consideration  of  the 
court. 

Coles  v.  Mordaunl,  4  Ves.,  196,  n.,  was  the 
case  of  a  nuncupative  will,  in  the  28th  year  of 
513*]  Charles  II.,  and  *it  is  well  worthy  of 
notice,  that  this  was  only  one  year  before  the 
29  Charles  II.,  when  the  Statute  relating  to 
nuncupative  wills  was  passed,  and  is  said  to  be 
the  principal  case  which  gave  rise  to  that  Stat- 
ute. The  case  was  this:  Mr.  Cole,  at  a  very 
advanced  age,  married  a  young  woman,  who, 
during  his  life,  did  not  conduct  herself  with 
propriety.  After  his  death,  she  set  up  a  nun- 
cupative will,  said  to  have  been  made  in  extre- 
mis (for  these  are  the  words  used  in  the  report 
of  the  case),  and  by  which  the  whole  estate  was 
given  to  her,  in  opposition  to  a  written  will 
made  three  years  before,  giving  £3,000  to  char- 
itable uses.  The  nuncupative  will  was  proved 
by  nine  witnesses,  but  the  Court  of  Probates 
rejected  the  will,  and  on  appeal  to  the  dele- 
gates, a  trial  was  had  at  the  bar  of  the  K.  B., 
and  it  appeared  that  most  of  the  witnesses  for 
the  nuncupative  will  were  perjured,  and  Mrs. 
Cole  herself  was  guilty  of  subornation  of  per- 
jury. It  was  upon  the  occasion  of  this  shock- 
ing and  foul  conspiracy,  that  Lord  Ch.  Notting- 
ham said,  "he  hoped  to  see  one  day  a  law,  that 
no  written  will  should  ever  be  revoked  but  by 
writing."  He  was  gratified  in  seeing  such  a 
law  the  succeeding  year  ;  and  I  will  venture 
most  respectfully  to  add,  that  if  this  nuncupa- 
tive will  be  established.  I  should  also  hope  to 
see  one  day  a  law  that  no  nuncupative  will 
should  be  valid  in  any  case. 

The  case  I  have  cited  contains  a  monitory 
lesson  ;  and  it  very  much  resembles,  in  its 
principal  features,  the  one  before  us. 

In  Philips  v.  The  Parish  of  St.  Clements, 
Danes,  1  Eq.  Cas.  Abr. .  404,  pi.  2,  which  was 
cited  upon  the  argument,  and  arose  in  1704, 
one  Doctor  Shallmer,  by  will ,  in  writing,  gave 
£200  to  the  parish,  and  Prew,  a  reader  in  the 
Church,  coming  to  pray  with  him,  he  said,  he 
gave  £200  more  towards  building  the  Church, 
and  died  on  the  next  day.  This  was  a  case  of 
a  nuncupative  will,  which  only  failed  for  want 
of  three  witnesses  ;  but  this  testator  was  evi- 
dently in  extremis.  The  particulars  are  not 
stated,  except  only  that  an  officer  of  the  Church 
came  to  pray  with  him,  and  that  he  died  the 
succeeding  day ;  but  those  two  circumstances 
well  warrant  the  inference. 

There  is  a  very  close  analogy  between  these 
514*]  nuncupative  *wills,  and  a  gift  upon  the 
death-bed,  or  a  donatio  causa  mortis  ;  and  these 
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gifts  are  defined  by  the  Court  of  Chancery  in 
Hedges  v.  Hedges,  Prec.  in  Ch.,  269,  Gilb.  Eq., 
12,  in  the  very  terms  of  a  proper  nuncupative 
will.  A  donatio  causa  mortis  is  where  a  man 
lies  in  extremity,  or  being  surprised  by  sick- 
ness, and  not  having  an  opportunity  of  making 
his  will,  but  lest  he  should  die  before  he  could 
make  it,  gives  away  personal  property  with 
his  own  hands.  If  he  dies,  it  operates  as  a 
legacy.  If  he  recovers,  the  property  reverts 
to  him. 

Upon  the  strength  of  so  much  authority,  I 
feel  myself  warranted  in  concluding  that  a 
nuncupative  will  is  not  good,  unless  it  be  made 
by  a  testator  when  he  is  in  extremis,  or  over- 
taken by  sudden  and  violent  sickness,  and  has 
not  time  or  opportunity  to  make  a  written  will. 
The  Stat.  of  Charles  II.,  so  often  referred  to, 
and  which  we  have  literally  adopted,  requires 
a  nuncupative  will  to  be  made  by  a  testator  in 
his  last  sickness,  and  in  his  own  dwelling- 
house,  or  where  he  had  been  previously  resi- 
dent for  ten  days,  unless  surprised  by  sickness 
on  a  journey,  or  from  home.  The  last  sick- 
ness, in  the  purview  of  the  Statute,  has  been 
always  understood  (for  so  I  infer  from  the 
cases  cited)  to  apply  to  the  last  extremity  men- 
tioned in  the  books,  and  it  never  was  meant  to 
uphold  these  wills,  made  when  there  was  no 
immediate  apprehension  of  death,  and  no  in- 
ability to  reduce  the  will  to  writing.  A  case 
of  necessity  is  the  only  case,  according  to 
Blackstone,  in  which  any  favor  ought  to  be 
shown  them.  If  they  are  alleged  to  have  been 
made  in  a  case  unaccompanieid  with  necessity, 
the  presumption  of  fraud  attaches  to  the  very 
allegation.  Let  us  suppose,  by  way  of  illustra- 
tion, the  instance  of  a  person  gradually  declin- 
ing under  the  operation  of  some  slow  paced 
disease,  as  the  affection  of  the  liver,  or  the  con- 
sumption of  the  lungs,  or  the  dropsy,  or  the 
cancer.  The  patient  is,  himself,  we  will  sup- 
pose, under  no  immediate  apprehension  of 
death,  nor  is  any  such  alarm  excited  in  others. 
He  is  comfortably  seated  in  his  chamber,  in  the 
midst  of  a  populous  city,  and  with  ample 
means  to  command  every  kind  of  assistance. 
He  has  had  a  fair  common  education,  and  knows 
well  how  to  read  and  write.  He  has  been  a  man 
of  good  understanding,  *habits  of  [*515 
business,  and  of  successful  enterprise,  and  has 
accumulated  a  fortune.  He  is  well  versed  in 
the  knowledge  and  in  the  affairs  of  mankind. 
He  has  pen,  ink  and  paper  at  hand,  with  an 
adroit  physican  at  his  elbow,  and  a  favorite 
friend  at  his  side,  on  whom  he  wishes  to  bestow 
his  fortune.  He  is  in  the  middle  of  life,  with 
his  intellects  perfectly  sound  ;  he  proposes,  or 
it  is  proposed  to  him" to  make  his  will.  Would 
such  a  man,  in  such  a  case,  ever  dream  of 
making  a  nuncupative  will  ?  Would  any  honest 
or  discreet  friend  ever  advise  him  to  it  ?  If 
that  should  be  his  wish,  or  if  that  should  be 
the  suggestion  of  others,  would  the  law  tolerate 
such  an  indulgence,  under  the  notion  that  he 
was  in  his  last  sickness  ?  Surely  the  good  sense 
of  the  law,  as  the  books  explain  that  law,  and 
the  cautious  and  jealous  provisions  of  the  Stat- 
ute of  Frauds,  never  intended  a  nuncupative 
will  for  such  an  occasion.  The  law  wisely 
discriminates  between  written  and  unwritten 
wills,  and  permits  the  latter  only  in  cases  of 
urgent  necessity.  To  abolish  that  distinction 
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would  be  to  abolish  protection  to  property,  to 
encourage  frauds  and  perjuries,  and  to  throw 
us  back  upon  the  usages  of  the  unlettered 
ages. 

If  nuncupative  wills  can  be  permitted  at  all, 
in  the  cases  of  chronic  disorders,  which  make 
silent  and  slow,  but  sure  and  fatal  approaches, 
it  is  only  in  the  very  last  stage  and  extremity 
of  them.  In  no  other  period  can  such  a 
disorder  be  deemed,  within  any  reasonable 
construction  of  the  Statute  of  Frauds,  a  man's 
last  sickness.  Such  diseases  continue  for 
months,  and  sometimes  for  years.  In  one  of 
Captain  Cook's  voyages  he  states  that  he  lost 
his  first  lieutenant,  Mr.  Hicks,  near  the  con- 
clusion of  the  voyage  of  three  years,  and  almost 
within  sight  of  the  English  coast.  But  he  adds 
that  as  his  disease  was  the  consumption,  and  as 
it  existed  when  he  left  England,  it  might  be 
truly  said  that  he  was  dying  during  the  whole 
voyage.  What  would  the  law  call  that  man's 
last  sickness  ?  Not  the  whole  voyage  surely, 
and  probably  it  would  be  narrowed  down  to  the 
last  day,  and  to  the  last  hour  of  his  existence. 
We  must  give  a  reasonable  interpretation  to  the 
Statute,  in  reference  to  the  mischief,  and  to  the 
remedy.  We  cannot  safely  apply  a  man's  last 
sipkness  to  the  whole  continuance  of  a  pro- 
5  IG*]  tracted  *disease,  without  giving  to  the 
Statute  an  absurd  construction.  I  do,  there- 
fore, most  confidently  insist  that  Jones  was  not 
in  this  last  sickness  on  the  1 1th  of  April,  within 
the  sense,  or  within  the  policy  of  the  Statute, 
and  that  he  was  not  then  entitled  to  make  a 
nuncupative  will. 

There  is  one  other  consideration  that  imparts 
to  this  subject  of  nuncupative  wills,  a  moment- 
ous character,  and  ought  to  incline  us  to  give 
to  them  as  little  countenance  as  possible.  As 
soon  as  a  nuncupative  will  is  made,  it  becomes 
the  interest  of  the  legatee  that  the  party's 
sickness  should  prove  to  be  his  last  sickness  ; 
for  if  he  recovers,  the  will,  of  course,  even  falls 
to  the  ground.  Not  so  with  a  written  will. 
That  remains  good  until  revoked,  and  it 
cannot  be  revoked  but  by  writing.  Let  us,  for 
one  moment,  pau»e  over  this  consequence  of 
nuncupative  wills,  and  observe  with  what  a 
deleterious  influence  they  must  suddenly  act 
upon  the  heart,  and  what  a  powerful  appeal 
they  at  once  make  to  the  selfish  and  dark  pas- 
sions of  the  human  mind.  The  title  of  the 
legatee  depends  altogether  upon  the  precipitate 
death  of  the  testator.  Every  day  that  his  life 
is  prolonged,  more  and  more  impairs  the 
character  of  the  will,  and  it  vanishes  if  he  be- 
comes convalescent.  Suppose  the  testator  was 
understood  to  possess  a  large  amount  of  cash 
in  hand,  and  that  he  gives  it  all,  by  a  nun- 
cupative will,  to  a  stranger,  to  whom  the  law 
would  not  have  given  it.  Suppose  that  stranger 
to  be  his  physican,  or  as.  in  the  present  case, 
his  nurse,  what  hold  has  the  testator  on  her 
fidelity,  her  kindness,  or  her  integrity  ?  Her 
interest  and  her  wishes  (if  indeed  her  wishes 
procured  the  will)  must  be  to  destroy,  and  not 
to  heal  her  benefactor.  The  legacy  operates  as 
a  bounty  upon  his  death.  One  cannot  con- 
template a  nuncupative  will  under  this  aspect, 
without  sensations  of  horror.  Well  might  such 
a  man  exclaim,  as  Jones  is  said  to  have  done, 
repeatedly,  "My  life  depends  upon  that  wo- 
man. " 
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I  am  accordingly  of  opinion,  both  upon  the 
law  and  upon  the  fact,  that  the  decree  of  the 
Court  of  Probates,  directing  the  nuncupative 
will  of  William  Jones  to  be  admitted  to  pro- 
bate, was  erroneous,  and  ought  to  be  reversed ; 
and  that  the  decree  of  the  surrogate  of  the  City 
and  County  of  N.  Y.,  *of  the  17th  [*517 
Oct.,  1820,  directing  the  application  to  admit 
the  said  nuncupative  will  to  probate  to  be  dis- 
missed, and  that  letters  of  administration,  of 
the  goods,  chattels  and  credits,  which  were  of 
William  Jones,  deceased,  be  granted  and  is- 
sued, according  to  law,  as  in  cases  of  intestates, 
be  confirmed. 

SPENCER,  Ch.  J. ,  said  that  he  concurred  in 
opinion  with  the  Chancellor,  that  the  decree  of 
the  Court  of  Probates  ought  to  be  reversed,  on 
the  ground  that  the  alleged  nuncupative  will 
was  not  made  while  the  testator  was  in  extremis; 
and  because  it  appeard,  from  all  the  evidence 
in  the  case,  that  when  the  alleged  will  was 
made,  he  did  not  think  himself,  nor  did  any 
other  person  think  him  to  be  in  any  immediate 
danger  of  dying;  and  because  there  was  ample 
opportunity  to  make  a  will  in  writing,  had  the 
supposed  testator  been  so  disposed. 

PLATT.V.,  said  that  he  fully  concured  in  the 
opinion  of  the  Cliancellor,  both  on  the  law  and 
the  fact. 

WOODWORTH,  J.  This  case  comes  before  the 
court  on  an  appeal  from  the  decree  of  Court  of 
Probates,  by  which  it  is  adjudged  that  the 
nuncupative  will  of  William  Jones,  deceased, 
having  been  duly  proved,  be  admitted  to  pro- 
bate, and  that  letters  of  administration,  with 
the  will  annexed,  be  issued  thereon. 

I  will  examine  this  cause  in  the  following 
order: 

1.  What  are  the  facts  necessary  to  constitute 
a  valid  nuncupative  will  ? 

2.  Does  the  testimony  satisfactorily  prove 
the  making  of  such  will  ? 

The  Act  Concerning  Wills  declares  "that 
no  nuncupative  will  shall  be  good,  where  the 
estate  thereby  bequeathed  shall  exceed  the  val- 
ue of  $75,  unless  the  same  be  proved  by  the 
oaths  of  three  witnesses,  at  the  least,  who 
were  present  at  the  making  thereof  ;  nor 
unless  it  be  proved  that  the  testator,  at  the 
time  of  pronouncing  the  same,  did  bid  the 
persons  present,  or  some  of  them,  bear  wit- 
ness that  such  was  his  will,  or  words  to  that 
effect ;  nor  unless  such  nuncupative  will  be 
made  in  the  time  of  the  last  sickness  of  the 
deceased,  and  in  his  *dwelling-house,  [*5 1 8 
or  where  he  had  been  resident  for  ten  days  or 
more,  next  before  the  making  of  such  will, 
except  where  such  person  was  surprised  or 
taken  sick  from  home,  and  died  before  his 
return  to  the  same."  By  the  15th  section,  it 
is  declared  "that  after  six  months  from  the 
speaking  of  the  pretended  testamentary  words, 
no  testimony  shall  be  received  to  prove  any 
nuncupative  will,  except  the  same  testimony, 
or  the  substance  thereof,  was  committed  to 
writing,  within  six  days  after  the  making  of 
the  said  will." 

The  requisitions  of  this  Act  must  be  satis- 
fied ;  there  is  such  perfect  perspicuity  in  the 
language  made  use  of,  that  if  doubts  existed 
as  to  the  law,  previous  to  the  passing  of  the 
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Act,  none  can  remain  at  the  present  day.  If 
the  Statute  is  so  plain  as  to  be  incapable  of  mis- 
construction, then,  without  reference  to  the 
law  previously  in  force,  it  must  be  carried 
into  effect,  according  to  the  intention  of  the 
Legislature.  If  it  gives  a  new  rule,  that  rule 
must  be  observed.  In  such  cases,  no  conse- 
quences are  to  be  regarded  in  the  construction. 
(6  Bac.  Abr.,  392.)  On  the  other  hand,  if  a 
statute  makes  use  of  words,  the  meaning  of 
which  are  well  known  at  the  common  law,  the 
words  shall  be  understood  in  the  same  sense  ; 
and  hence  it  frequently  becomes  necessary  to 
know  what  the  common  law  was  before,  and 
what  the  mischief  was,  for  which  the  common 
law  had  not  provided.  These  general  remarks 
may  be  considered  not  inapplicable,  in  exam- 
ining the  soundness  of  the  legal  objections 
made  by  the  appellant's  counsel.  It  is  con- 
tended that,  admitting  the  respondents'  wit- 
nesses have  testified  truly,  they  do  not  make 
out  a  case  within  the  Act.  The  objections  are, 
first,  that  "last  sickness"  means  sudden  illness, 
when  the  testator  is  in  extremis,  and  in  the 
immediate  prospect  of  death  ;  and  second,  that 
the  will  is  void,  because  no  executor  is  named. 
To  guard  against  impositions  and  forgeries,  in 
setting  up  nuncupative  wills,  the  Statute  was 
passed,  and  has  imposed  several  salutary 
restrictions.  In  discussing  the  first  objection, 
it  will  be  useful  to  inquire  how  the  law  stood 
before  the  passing  of  the  Act.  If  we  can 
ascertain  the  common  law  exposition  of  "last 
sickness,"  I  admit  it  will  go  far  to  show  how 
the  Statute  is  to  be  understood.  If  no  light 
can  be  derived  from  the  common  law  in 
519*]  explaining  these  *terms,  then  the 
words  "last  sickness,"  in  the  Statute,  are  to 
be  construed  according  to  their  obvious  im- 
port, which  is,  the  sickness  immediately  pre- 
ceding the  death  of  the  testator,  without  refer- 
ence to  any  precise  period  of  the  disease,  or 
any  particular  apprehensions  the  testator  may 
be  under  as  to  his  approaching  dissolution. 

The  doctrine  in  relation  to  nuncupative 
wills  is  derived  from  the  civil  law,  and  is  of 
very  ancient  date.  (Cowp.,  90.)  It  was  incor- 
porated into  the  system  of  the  common  law, 
and  acted  upon,  proprio  mgore,  long  before  the 
Statute  of  Frauds  and  the  Statute  of  Wills, 
as  will  be  shown  in  the  course  of  this  inquiry. 

In  the  Institutes  of  Justinian  (lib.  2,  tit.  10, 
sec.  14)  it  is  laid  down  :  "If  a  man  wishes 
to  dispose  of  his  effects,  by  a  nuncupative 
or  unwritten  testament,  he  may  do  so,  if,  in 
the  presence  of  seven  witnesses,  he  verbally 
declares  his  will ;  and  this  will  be  a  valid  tes- 
tament, according  to  the  civil  law."  It  seems 
that  neither  last  sickness  nor  any  sickness  was 
necessary  to  give  it  validity  ;  it  was  sufficient, 
if  the  witnesses,  within  a  reasonable  time  after 
the  death  of  the  testator,  went  before  a  magis- 
trate, and  giving  an  account  of  what  took 
place,  a  formal  statement  was  drawn  up  and 
signed.  Swinburne  (part  4,  sec.  29,  p.  350) 
says  :  "In  making  a  nuncupative  will,  this  is 
chiefly  to  be  observed,  that  the  testator  do  name 
his  executor,  and  declare  his  mind  by  word  of 
mouth,  without  writing,  before  witnesses ;  no 
precise  form  of  words  is  required,  so  that  the 
testator's  meaning  do  appear."  So,  also,  in 
Swinburne  (part  1,  sec.  12,  p.  58)  it  is  said  : 
•"A  nuncupative  testament  is  when  the  testa- 
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tor,  without  any  writing,  doth  declare  his  will 
before  a  sufficient  number  of  witnesses.  It  is 
called  nuncupative,  because  when  a  man  makes 
such  a  testament,  he  must  name  his  executor, 
and  declare  his  whole  mind  before  witnesses." 
The  author  then  observes  :  "This  kind  of  tes- 
tament is  commonly  made  when  the  testator 
is  very  sick,  weak  and  past  all  hope  of  recov- 
ery." Here,  1  think,  we  may  discover  the 
source  of  that  erroneous  impression,  which 
some  elementary  writers  entertain,  that  it  is  of 
the  essence  of  a  nuncupative  will  that  it  be 
made  in  extremis,  or  when  a  man  is  sick  and 
in  fear  of  death.  Swinburne,  who,  in  sub- 
stance, lays  down  *the  same  rule,  in  [*52O 
respect  to  nuncupative  wills,  as  that  sanc- 
tioned by  the  civil  law,  does  not  give  the  least 
countenance  to  the  notion  that  sickness  is  at  all 
necessary.  He  merely  states  the  times  when 
these  wills  are  generally  made,  not  that  any 
particular  time  or  any  sickness  is  necessary. 
He  had  before  shown  it  was  not ;  but  he  evi- 
dently introduces  it,  in  order  to  give  the  rea- 
son why  men  defer  a  business  of  such  impor- 
tance to  so  late  a  period.  He  observes :  "It 
is  a  received  opinion,  amongst  the  ruder  and 
more  ignorant  people  that  if  a  man  should  be 
so  wise  as  to  make  a  will  in  health,  that  then 
surely  he  should  not  live  long  after,  and  there- 
fore they  defer  it  until  a  time  of  sickness." 
(p.  59.)  From  the  preceding  authorities,  it  is 
obvious  that  before  the  Statute  the  validity  of 
a  nuncupative  will  did  not  depend  on  the  fact 
that  it  was  made  in  the  last  sickness.  Black- 
stone,  who  is  supposed,  by  the  appellant's 
counsel  to  hold  a  different  language,  will,  I 
think,  on  examination,  be  found  not  to  con- 
tain anything  in  opposition  to  the  preceding 
authorities.  In  2  Com.,  500,  the  author  very 
concisely  remarks,  "that  a  nuncupative  will 
depends  merely  upon  oral  evidence,  being 
declared  by  the  testator  in  extremis,  before  a 
sufficient  number  of  witnesses,  and  afterwards 
reduced  to  writing  "  He  nowhere  says  that  it 
is  necessary  to  be  made  in  extremis;  the  refer- 
ence is  obviously  to  the  time  generally  chosen 
for  the  making  of  such  wills,  "being  declared 
by  the  testator  in  extremis."  which,  as  a  gen- 
eral proposition,  is  undoubtedly  true.  He  evi- 
dently intended  to  state  this  fact,  as  Swin- 
burne had  done.  If  the  doctrine,  derived 
from  the  civil  law,  was  intended  to  be  ques- 
tioned, this  accurate  writer  would  have  given 
some  intimation,  from  which  such  a  conclu- 
sion might  fairly  be  drawn. 

In  7  Bacon  (tit.  Wills,  D,  305)  the  author, 
speaking  of  nuncupative  wills,  gives  this  defi- 
nition :  "When  a  man  is  sick,  and  for  fear  of 
death,  or  want  of  memory  should  surprise 
him,  if  he  stayed  the  writing  of  his  testament, 
desires  his  neighbors  and  friends  to  bear  wit- 
ness of  last  his  will,  and  then  declares  the  same 
presently  by  word,  this  is  called  a  nuncupa- 
tive will."  There  is  no  doubt  this  is  all  cor- 
rect. A  will  made  under  such  circumstances 
would  be  valid  ;  but  it  will  be  remembered 
that  the  question  is,  whether  a  will 
*would  not  also  be  valid  if  not  made  [*521 
in  sickness,  and  for  fear  of  death.  Bacon 
does  not  assert  that  it  would  not.  We  must, 
therefore,  suppose,  that  in  speaking  of  such 
will,  he  had  in  view,  that  nuncupative  wills 
are  generally  made  under  the  circumstances 
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he  describes  ;  and  that  he  meant  only  to  say 
that  such  wills  were  good.  The  authorities 
he  cites  (1  Inst.,  Ill,  and  Perkins,  200,  sec. 
476)  do  not  contradict  the  rule  of  the  civil 
law,  nor  state  anything  in  opposition  to  the 
doctrine  laid  down  in  Swinburne. 

As  further  evidence,  if  any  is  wanting,  that 
Bacon  so  understood  the  law,  we  find,  in  a 
case  (7  Bac.,  339,  tit.  Wills  ;  1  Eq.  Cas.  Abr., 
403),  where  a  question  arose  as  to  the  validity 
of  a  nuncupative  will,  it  was  merely  stated 
that  the  testator  was  ill.  No  objection  was 
taken  on  this  point,  but  there  were  other  diffi- 
culties, which,  if  they  had  been  removed,  the 
will  would  have  been  good.  I  will  not  tres- 
pass on  the  patience  of  the  court  by  pursuing 
this  inquiry  further.  I  think  it  is  perfectly 
settled  that  before  the  Statute  a  good  nuncu- 
pative will  might  be  made  at  any  time,  if 
proved  by  witnesses  ;  and  although,  for  rea- 
sons already  given,  men  generally  deferred  the 
making  of  such  wills  until  overtaken  by  sick- 
ness and  in  fear  of  death  ;  yet,  that  the  law  did 
not  place  wills,  made  at  such  times,  on  more 
favored  grounds  than  if  made  at  a  different 
period.  The  consequence,  then,  is,  that  there 
is  nothing  in  the  common  law  to  aid  in  giving 
a  construction  to  the  terms  "last  sickness," 
made  use  of  in  the  Statute  ;  and  therefore  the 
Statute  must  be  considered  as  introducing  a 
new  rule,  or.  perhaps,  more  correctly  speak- 
ing, restricting  the  period  in  which  nuncupa- 
tive wills  may  be  made,  by  confining  it  to 
"  last  sickness,"  instead  of  leaving  the  time  in 
the  discretion  of  the  testator.  If  anything 
more  was  necessary  to  prove  the  soundness  of 
the  doctrine  I  have  advanced,  it  seems  to  me 
the  Statute  itself  contains  the  most  satisfactory 
evidence.  It  is  admitted  that  the  Statute  was 
intended  as  a  remedy  for  the  frauds  and  im 
positions  which  grew  out  of  the  common  law. 
The  various  regulations  introduced  were  for 
the  express  purpose  of  serving  as  checks  and 
barriers  against  fraud.  The  Statute  does  not 
purport  to  be  declaratory  of  the  common  law, 
522*]  but  is  a  *remedial  statute.  The  period 
in  which  a  valid  nuncupative  will  might  be 
made  was  no  longer  to  remain  in  the  discre- 
tion of  the  testator  ;  but  as  offering  less  oppor- 
tunity for  imposition,  the  Statute  confined  it 
to  his  "last  sickness."  That  requisite  was 
inserted,  because  the  common  law  had  not 
provided  any  such  restriction.  Blackstone 
observes  (Vol.  II.,  page  501),  in  commenting 
on  this  Statute  :  "It  must  be  in  the  testator's 
last  sickness  ;  for  if  he  recovers  he  may  alter 
his  dispositions,  and  has  time  to  make  a  writ- 
ten will,"  The  inference  drawn  from  the 
Statute  is  in  coincidence  with  the  doctrine  de- 
rived from  the  common  law. 

But  it  is  said  that  this  will  is  not  valid,  be- 
cause no  executor  is  expressly  appointed. 
'Without  examining  whether  the  naming  an 
executor  was  essential  to  every  testament,  it  is 
sufficient  to  show  that  an  executor,  eo  nomine, 
need  not  be  named  in  words. 

Swinburne  (part  4,  sec.  4,  p.  247)  observes : 
"  If  the  testator  says,  I  commit  all  my  goods 
to  the  disposition  of  A  B,  it  is,  in  effect,  as  if 
he  says  I  make  him  my  executor,  for  it  there- 
by appears  he  did  not  intend  to  die  intestate." 
Here,  the  testator  has  given  all  his  personal 
estate,  and  that  is  a  valid  appointment  of  ex- 
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ecu  tor.  I  apprehend  that  in  every  case  a  nun- 
cupative will  may  be  valid  without  naming  an 
executor.  In  2  Bl.,  503,  the  author  states  the 
proposition  generally  that  if  the  testator  makes 
an  incomplete  will,  without  naming  an  execu- 
tor, administration  may  be  granted  cum  testa- 
mento  annexo.  (1  Roll.  Abr.,  907  ;  Comb.,  20. } 
This  appears  fto  ^have  been  done  in  several 
cases.  In  How  v.  Godfrey,  Finch,  361,  letters 
of  administration,  with  the  will  annexed,  ap- 
pear to  have  been  granted  on  a  nuncupative 
will  when  no  executor  had  been  appointed. 
The  long  and  uniform  practice  in  this  respect 
is  opposed  to  the  objections  urged,  that  the 
appointment  of  an  executor  in  the  will  is  es- 
sential. 

Some  criticisms  were  applied  to  the  testi- 
mony of  the  witnesses  who  proved  the  will, 
which  I  will  briefly  notice  ;  it  is  objected  to 
Doctor  Arden's  testimony,  that  after  stating 
the  expressions  of  the  testator,  he  says  "or 
words  to  that  effect."  That  Waters  uses  the 
words  "  should  have  all  the  *property  [*o23 
he  was  worth  ;"  and  Ellen  Taylor,  that  "all  that 
he  had  or  was  possessed  of  was  for  Mrs.  Hazle- 
ton."  I  have  already  shown  that  no  precise 
form  of  words  are  required  by  law  :  if  the 
intent  and  meaning  can  be  collected,  that  is 
sufficient.  Swinburne  lays  this  down  express- 
ly. I  have  not  discovered  any  rule  of  law  op- 
posed to  it.  Indeed,  so  long  as  nuncupative 
wills  are  allowed,  no  other  rule  would  be  ap- 
plicable to  the  subject.  We  need  not  be  in- 
formed that  no  witness  could  be  relied  on,  as 
to  every  identical  word  made  use  of  by  the 
testator.  All  that  can  be  expected  is  to  give 
the  substance.  No  doubt  very  nearly  the  same 
words  used  by  the  testator  may  be  retained  ; 
and  when  a  witpess  testifies  to  the  expressions, 
we  understand  him  that  the  words  so  testified 
to  convey  accurately  the  meaning  of  the  testa- 
tor, but  no  one  would  consider  the  witness  as 
speaking  technically  in  "  hcec  verba."  There  is 
no  force,  then,  in  these  objections,  provided 
the  words  proved  by  the  witnesses  show  the 
meaning  of  the  testator.  If  the  testimony  in 
this  case  is  true,  the  words  abundantly  prove 
the  intent  that  Mrs.  Hazleton  should,  after  the 
testator's  death,  have  all  his  property. 

The  remaining  question  is,  does  the  testi- 
mony satisfactorily  prove  that  the  will  in 
question  was  made. 

It  does  not  appear  to  me  extraordinary  that 
this  question  has  been  litigated  with  uncom- 
mon zeal  ;  neither  ought  it  to  excite  surprise 
to  find  contradictory  testimony  in  some  ma- 
terial points.  It  was  to  be  expected  :  it  is  aa 
angry  controversy,  where  disappointment  on 
one  side,  and  the  hope  of  establishing  the  will 
on  the  other  have  excited  great  competition. 
Here  is  a  foreigner  with  considerable  property, 
about  to  leave  it  soon.  Whether  he  has  any 
heirs  in  his  native  country  is  uncertain  ;  he 
thought  he  had  none  ;  if  he  had,  it  is  very  evi- 
dent he  felt  no  sympathies  or  interest  for  them; 
all  connection  seemed  to  be  dissolved  ;  years 
had  passed  away  without  any  communication; 
he  had  changed  his  name  ;  in  short,  whatever 
may  have  been  the  cause,  it  does  not  appear 
that  a  single  human  being  had  any  hold  on  his 
affections,  so  as  to  be  a  particular  object  of  his 
bounty.  In  this  situation,  he  is  confined  by 
sickness,  and  although  he  entertained  hopes  of 
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524*]  recovery,  it  cannot  be  doubted  he  *must  j 
have  had  strong  apprehensions  that  his  end  j 
was  near.  I  think  it  quite  evident  he  was  not  j 
disposed  to  make  a  written  will. 

The  formal  act  of  dictating  a  written  will 
may  have  appeared  too  much  like  the  precur- 
sor of  dissolution  ;  or  his  apathy  might  be 
such  that  he  would  not  go  through  the  for- 
malities of  so  solemn  an  act,  and  yet  might 
be  willing  to  say  "  A  or  B  shall  possess  my 
property  after  my  death."  He  might  have  a 
predilection  enough  for  some  individual  to  do 
the  latter,  for  it  was  attended  with  no  trouble 
or  effort,  but  would  have  died  intestate  rather 
than  submit  to  the  former.  Who  can  point 
out,  with  certainty,  the  object  of  his  regard  ? 
He  was  eccentric,  of  singular  habits  ;  fretful, 
suffering  at  times  excruciating  pains.  Is  there 
an  individual  that  will  pretend  to  such  knowl- 
edge of  the  human  heart,  the  motives  and  j 
springs  of  human  action,  as  to  say  that  the 
faithful  attendant  on  the  sickbed  of  the  testa- 
tor, who  had  devoted  days  and  nights  to  miti- 
gate his  sufferings  and  soothe  his  pains,  would 
not  probably  be  deemed  a  fit  object  of  his 
bounty  ?  For  myself,  under  such  circum- 
stances, I  have  no  hesitation  in  saying  such  a 
disposition  of  his  property  is  at  once  natural, 
if  not  to  be  expected.  If  the  result  of  this 
examination  shall  be  to  prove  the  making  of  a 
will,  this  court,  sitting  to  discharge  the  duty 
of  discreet  jurors,  will  not  erect  itself  into  a 
tribunal  to  say  the  testator  ought  not  to  have 
devised  in  this  manner  ;  neither  will  it  feel 
itself  at  liberty  to  disregard  the  testimony  in 
support  of  it,  unless  it  shall  be  successfully 
impeached,  according  to  the  rules  which  gov- 
ern in  a  court  of  justice. 

Four  witnesses  have  been  examined  to  prove 
the  will.  If  they,  or  any  three  of  them,  are  to 
be  regarded  as  credible  witnesses,  it  is  abun- 
dantly proved.  I  shall  begin  with  Doctor  Ar- 
den.  His  general  character  is  not  impeached. 
I  cannot  travel  out  of  the  case  to  inquire 
respecting  him  ;  I  think  it  will  be  admitted,  if 
aught  could  be  alleged  against  him,  it  would 
not  have  been  withheld.  I  am  constrained  to 
believe  he  has  stated  the  truth,  unless  it  be 
shown  that  his  evidence  is  contradicted  in  ma- 
terial parts.  He  not  only  swears  to  the  making 
this  nuncupative  will,  but  that  on  several  oc- 
casions, previously,  the  testator  declared  his 
525*]  intention  to  *give  all  his  property  to 
Mrs.  Hazleton  ;  and  subsequently  declared  he 
had  given  to  her  all  his  property.  If  this  man 
is  perjured,  his  depravity  must  be  confirmed 
and  settled.  In  the  complication  of  testimony, 
nothing  has  transpired  to  assign  a  motive  or 
inducement  for  such  a  course  ;  no  connection 
or  intimacy  is  traced  between  him  and  the  re 
spondents.  Before  he  is  consigned  to  infamy, 
he  has  a  right  to  demand  the  evidence  upon 
which  his  criminality  is  founded.  1  have 
sought  for  it  in  vain,  and  therefore  am  bound 
to  believe  him. 

But  it  is  urged  that  his  testimony  is  contra- 
dicted. He  says  he  was  called  to  Jones  as  a 
patient,  by  finding  a  memorandum  on  his 
slate,  by  some  person,  but  what  person  he 
never  knew.  Is  this  disproved  ?  So  far  from 
it,  Taber,  an  unimpeached  witness,  says  that  a 
man  did  call  at  the  office  of  Doctor  Arden,  and 
left  a  message  on  the  slate  for  him.  James 
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M'Donnell  testifies  that  it  was  proposed  by 
Jones  and  Mrs.  H.  that  he  should  go  to  Doctor 
Arden  ;  that  he  went,  saw  him,  and  delivered 
his  message.  In  all  this.  I  perceive  no  contra- 
diction ;  the  testimony  is  consistent  and  recon- 
cilable ;  the  fact  that  Arden  was  called  by  a 
message  on  the  slate  is  proved  to  be  true.  Some 
person  did  call,  and  as  M'Donnell  appears  to 
have  been  the  only  person  sent,  and  inasmuch 
as  he  has  not  denied  that  he  left  that  message, 
nor  been  questioned  respecting  it,  as  might 
have  been  done,  had  it  been  deemed  material, 
the  fair  presumption  is  that  he  was  the  man 
that  called,  and  not  finding  Arden  at  home, 
afterwards  saw  him,  and  delivered  the  message 
personally.  But  whether  he  was  the  person  or 
not,  is  immaterial ;  M'Donnell's  request  does 
not,  in  the  least,  falsify  the  statement  of  Ar- 
den, that  a  message  was  left  on  the  slate  ;  both 
are  undoubtedly  true,  and  admit  of  perfect 
explanation.  That  he  was  sent  for,  and  at  the 
request  of  Jones,  is  proved.  It  is  difficult  to 
conceive  why  this  unimportant  circumstance 
was  pressed  as  a  ground  for  impeaching  the 
testimony.  Another  ground  is  this  :  Arden 
says  he  never  heard  any  friend,  visitor  or 
attendant  make  a  request  to  call  in  a  clergy- 
man. Julia  Devoy  testifies  that  she  urged  to 
Doctor  Arden  the  calling  in  of  the  Bishop ; 
that  the  doctor  observed,  that  he  should  allow 
no  clergyman  to  come  that  night.  Here  is  con- 
tradictory testimony,  not  as  to  the  fact  [*526 
whether  a  will  was  made,  but  in  relation  to  the 
solicitude  expressed  by  Mrs.  Devoy  for  the 
spiritual  concerns  of  the  testator.  This  is  the 
only  contradiction  I  have  discovered  in  Ar- 
den's  testimony ;  and  it  admits  of  a  satisfac- 
tory answer.  Allowing  Mrs.  Devoy  to  be  an 
unimpeached  witness,  which  I  think  will  be 
shown  she  is  not,  then,  is  the  evidence  of 
Arden  falsified  by  her  ?  It  is  not,  by  anv  rule 
of  evidence  with  which  I  am  acquainted.  In 
case  the  request  to  send  for  the  Bishop  was  a 
material  fact  for  the  respondents  to  make  out, 
I  admit  the  evidence  would  be  neutralized,  and 
go  for  nothing,  because  the  affirmative  must  be 
made  out  by  a  superior  weight  of  testimony, 
and  as  the  scales  are  balanced,  the  affirmative 
is  not  established  ;  but  no  inference  can  right- 
fully be  drawn  that  the  testimony  of  Arden 
was  false,  although  it  may  be  evident  that  the 
testimony  of  one  or  the  other  was  necessarily 
so.  If  both  witnesses  stand  unimpeached,  inde- 
pendent of  the  fact  that  they  disagree  as  to  a 
particular  thing,  the  scales  are  in  equilibria, 
and  other  things  being  equal,  they  are  each 
entitled  to  credit.  I  put  this  in  the  strongest 
point  of  view  for  the  appellant,  and  it  will  not 
aid  him,  for  there  is  as  much  reason  to  believe 
Doctor  Arden  as  Mrs.  Julia  Devoy.  But  is  it 
consistent  with  the  rules  of  interpreting  and 
reconciling  testimony,  to  push  the  doctrine 
thus  far  ?  Does  not  the  experience  of  every 
member  of  this  court  attest  to  the  truth  of  the 
proposition  that  memory  is  frail,  that  misap- 
prehension and  mistake  are  incident  to  man, 
that  the  law  will  charitably  attribute  discrep- 
ancies in  testimony  to  some  of  these  causes, 
rather  than  to  deliberate  perjury,  if,  from  the 
nature  of  the  case,  there  may  have  been  for- 
getf  ulness  or  mistake  ?  Who  that  is  conversant 
in  courts,  dees  not  know  that  it  is  of  every 
day's  occurrence  for  credible  and  intelligent 
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witnesses  to  take  a  different  view  of  some  cir- 
cumstiinces  in  the  same  transaction,  and  if 
•called  upon  to  testify,  may,  in  some  unimpor- 
tant particulars,  at  least,  contradict  one 
another  ?  Would  the  duly  of  a  jr.dge,  for  such 
•cau>e,  require  liim  to  instruct  the  jury  to  dis- 
regard it  V  I  apprehend  not.  I  have  supposed 
the  case,  in  the  remarks  that  I  have  made,  that 
Doctor  Arden  and  Mrs.  Devoy  were  equally 
credible.  The  further  examination  of  this 
•cause  will,  I  think,  show  how  little  she  is 
•5127*]  *entitled  to  such  a  character.  Arden, 
then,  has  passed  the  ordeal  unhurt,  and  proves 
that  Jones  made  a  will.  The  next  witness  is 
•George  Waters.  His  testimony  is  substantially 
the  same  as  Arden's  ;  his  attendance  was  unso- 
licited and  accidental;  he  had  never  seen  Will- 
iam Lee,  another  of  the  witnesses,  before  the 
llth  April,  when  he  met  him  at  Jones'  room. 
The  testimony  of  this  witness  fully  proves  the 
will  ;  it  is  not  impeached,  and  is  entitled  to 
•credit. 

The  next  witness  is  William  Lee.  He  also 
proves  the  will.  He  says  he  was  requested  by 
Doctor  Arden  to  go  with  him  to  see  a  sick 
patient  ;  he  went  ;  he  never  saw  Mrs.  H.  until 
he  met  her  at  the  house  where  Jones  was  lying 
sick.  His  testimony,  in  substance,  concurs 
with  that  of  Ardeu  and  Waters  ;  but  it  is 
assailed  on  several  grounds.  I  will  briefly  con- 
sider them.  Lee  says  that  on  the  third  of  May 
Mrs.  H.  called  on  him,  and  gave  him  the  first 
information  of  Jones'  decease.  Walter  Furlong 
testifies  that  lie  informed  Lee  of  the  decease  of 
Jones  the  morning  he  died.  Whether  Lee 
received  the  information  on  the  15th  of  April 
or  the  3d  of  May,  is  a  circumstance  irrelevant 
and  unimportant,  in  respect  to  the  subject  of 
this  will ;  it  could  have  no  effect  whatever, 
allowing  that  the  witness  intended  to  aid  the 
cause  of  Mrs.  H.  If  Lee  was  corrupt  enough 
to  sacrifice  his  integrity,  he  would  have  testi- 
fied falsely  to  some  fact  that  "might  be  mate- 
rial. It  would  be  in  character  for  a  knave,  on 
prudential  grounds,  to  adhere  to  truth  in  cir- 
cumstances of  no  moment ;  he  would  not  ex- 
pose himself  to  contradiction  where  nothing 
•could  be  gained.  I  perceive  no  motive  for  stat- 
ing the  time  of  receiving  information  falsely. 
The  law  will  not  impute  perjury  on  such  a 
state  of  facts,  but  will  ascribe  the  variance  to 
misapprehension  or  mistake ;  besides,  Lee, 
who  swears  to  one  day,  is  equally  credible  as 
Furlong,  who  swears  to  another. 

If  this  was  an  ordinary  case,  before  a  jury, 
exciting  but  little  interest,  I  am  persuaded  the 
contradiction,  merely  as  to  the  time  when 
notice  of  Jones'  death  was  received,  would  not 
"be  seriously  urged  ;  if  it  was,  it  would  not,  and 
ought  not  to  be  listened  to. 

But  it  is  urged  that  Lee'si  general  character  is 
impeached.  It  is  proper  here  to  remark  that 
ftUH*]  evidence  of  this  kind.  *although  admis- 
sible, is  to  be  critically  examined,  and  very 
deliberately  considered,  before  it  is  acted  on. 
When  a  witness  testifies  that  the  general  char- 
acter of  another  is  bad,  and  goes  no  further,  it 
cannot  be  satisfactory  ;  for  that  would  subject 
the  character  of  an  individual  to  the  opinion 
of  the  witness,  and  not  to  the  general  sense  of 
the  community,  respecting  the  person  sought 
to  be  impeached  ;  hence  it  becomes  necessary, 
and  is  always  competent,  to  inquire  whether 
1104 


the  community  generally,  or  a  few  individ 
uals,  speak  ill  of  the  person  implicated,  and 
whether  such  persons  may  not  have  been 
biased  by  prejudices  of  whatever  kind,  and 
whether  they  have  not  had  some  disagreement, 
controversy  or  quarrel.  The  weight  that  such 
evidence  is  entitled  to  will  depend  on  consid- 
erations like  the  preceding,  and  others  of  a 
similar  nature. 

It  is  what  the  community  say  generally  of 
a  man  that  is  evidence;  not  what  this  or  that 
individual  may  say.  Deplorable,  indeed, 
would  be  the  state  of  society,  if  the  opinions 
of  two  or  three  individuals  should  be  deemed 
sufficient  to  establish  a  general  bad  reputation. 
In  times  of  party  contention,  if  not  at  all 
times,  it  would  not  be  difficult  to  prove,  in 
any  given  case,  that  a  few  individuals  had 
spoken  against  the  character  of  the  witness, 
or  person  on  trial,  when  the  general  voice  was 
otherwise.  It  is  not  evidence  at  all,  where  the 
witness  who  impeaches  another  has  formed 
his  opinion  merely  on  what  A,  B  and  C  have 
informed  him.  If  the  witness  has  only  heard 
A  and  B  speak  of  the  individual  implicated, 
then  he  is  not  sufficiently  informed  to  make 
out  what  is  required,  and  the  party  who  calls 
him  must  resort  elsewhere.  On  principle,  it 
is  highly  expedient  the  law  should  be  so;  for 
this  species  of  evidence  deals  in  no  specific 
facts,  and  consequently,  no  investigation  can 
take  place  as  to  the  truth  or  falsehood  of  the 
matters  which  have  made  an  unfavorable  im- 
pression against  a  witness;  all  that  can  be  done 
is  to  give  evidence  of  general  good  character. 
The  proceedings  in  our  courts  of  justice  show 
that  evidence  to  impeach,  or  support,  is 
obtained  without  apparent  difficulty;  it  is  not 
conclusive  in  any  case,  but  is  powerful  and 
operative,  when  the  general  sense  of  those  ac- 
quainted with  a  witness,  is  unfavorable  to  his 
truth  *and  integrity.  The  law  has  [*529 
considered  character  sufficiently  guarded,  by 
allowing  it  to  be  assailed  only  when  the  gen- 
eral opinion  was  against  it.  General  opinion 
raises  a  strong  presumption  that  there  are 
facts  to  support  its  justice  and  correctness; 
but  the  opinion  of  this  or  that  individual 
raises  no  such  presumption.  • 

The  preceding  remarks  apply  to  the  testi- 
mony introduced  to  impeach  William  Lee. 
The  first  witness,  Pensford,  says  his  general 
reputation  is  bad,  but  admits  that  he  never 
heard  more  than  two  or  three  persons  speak  ill 
of  him.  Will  this  satisfy  the  rule  of  law  that 
the  general  character  is  bad?  I  think  not. 

Gross  swears  that  he  would  not  believe  him 
on  oath,  and  has  heard  from  a  number  of  per- 
sons that  he  was  a  bad  man.  Carter  says  that 
Lee's  character,  for  truth  and  integrity,  is  not 
good;  and  that  he  is  not  entitled  to  be  believed 
as  a  witness. 

This  is  the  evidence  for  the  appellant.  , 

The  respondents  have  resorted  to  the  same 
kind  of  evidence  to  support  William  Lee,  in 
which  they  have  succeeded.  Nine  witnesses 
testify  favorably  of  his  character;  and  that  he 
is  to  be  believed  on  oath.  There  is  a  variation 
in  the  forms  of  these  depositions;  some  are 
more  full  and  explicit  than  others.  I  have 
considered  the  criticisms  applied  by  the  coun- 
sel on  the  argument.  When  a  witness  says 
that  "from  the  general  character  of  William 
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Lee,  for  truth  and  integrity,  he  would  believe 
him  on  oath  as  a  witness,"  I  cannot  intend 
that  his  character  is  presented  in  a  question- 
able shape;  that  the  witness  meant  to  say,  he 
has  just  so  much  character  as  will  entitle  him 
to  belief,  and  nothing  more;  and  by  using  such 
terms,  to  present  the  witness  as  suspicious. 
The  fair  import  is  decidedly  in  support  of  a 
good  reputation  for  truth  and  veracity.  But 
West,  Johnson  and  Quin  speak  in  more  gener- 
al terms;  they  know  his  general  character, 
for  truth  and  veracity,  to  be  good.  They 
alone  are  more  than  sufficient  to  counterbal- 
ance-the  evidence  of  Gross  and  Carter,  on 
whom  the  appellant  most  relies.  This  attempt 
has  failed  altogether.  Has  Furlong  proved 
any  fact  injurious  to  the  credit  of  Lee?  How 
this  deposition  can  be  made  to  bear  on  the 
truth  of  Lee.  I  confess  I  am  ignorant. 
53O*]  *If  Lee  was  under  any  obligation  to 
disclose  to  his  journeyman,  Furlong,  what  he 
knew  respecting  Jones'  will  or  property,  this 
deposition  would,  indeed,  prove  he  had  not 
done  so,  and  for  which  Furlong  might  com- 
plain; but  admitting  the  obligation  to  gratify 
the  curiosity  or  inquisitiveness  of  Furlong, 
how  does  it  affect  Lee's  truth?  To  attempt  to 
prove  that  it  does  not,  would  be  a  waste  of 
time.  As  a  specimen,  take  the  following: 
Furlong  says  Jones  died  without  making  a 
will;  Lee  replies:  "It  was  a  great  pity."  Lee 
inquired  where  Jones  lived,  and  whether  Fur- 
long knew  how  the  property  would  be  dis- 
posed of;  that  it  was  a  great  pity  it  should  fall 
to  the  State,  and  not  go  to  his  relations  in  Ire 
land.  Such  are  the  opinions  expressed  by  Lee, 
and  such  the  manner  of  his  conversation  with 
Furlong. 

No  principle  of  morals  or  ethics  required 
Lee  to  state  all  he  knew;  he  was  at  perfect 
liberty  to  communicate  his  knowledge,  or  re- 
main silent;  and  if,  by  his  manner,  Furlong 
drew  an  inference  of  Lee's  ignorance  on  the 
subject,  I  am  not  aware  of  any  impropriety, 
much  less  that  any  criminality  attached  upon 
his  conduct.  He  was  bound  to  speak  truth, 
when  he  did  speak;  but  he  was  not  prohibited 
from  making  inquiries,  or  expressing  regrets. 

Furlong  had  no  interest  in  or  connection 
with  the  will,  or  the  parties  to  it,  and  could 
sustain  no  injury  by  remaining  in  ignorance. 
Lee  acted  with  prudence  and  proper  reserve. 
When  inquired  of  how  he  could  be  a  witness, 
he  gives  a  satisfactory  explanation;  "he  did 
not  think  proper  to  inform  Furlong  what  he 
knew." 

Thus,  have  I  examined  the  testimony  of 
three  witnesses  in  support  of  this  will,  with 
the  various  objections  to  their  credibility,  and 
arrive  at  a  conclusion  entirely  satisfactory  to 
my  own  mind  that  a  nuncupative  will  was 
fairly  and  bona  fide  made,  answering  all  the 
requirements  of  law,  and  vesting  in  the  re- 
spondents the  property  of  the  testator. 

With  respect  to  Ellen  Taylor;  the  aid  of  her 
testimony  is  not  required.  It  is  admitted  that 
she  is  contradicted  in  so  many  particulars  that, 
unless  supported,  she  is  not  entitled  to  credit. 
She  is  a  woman  of  color,  who  attended  Jones 
in  his  sickness,  and  probably  of  that  class 
£»31*]  who  are  not  under  *the  control  of 
moral  restraints.  Any  number  of  witnesses, 
impeached  as  she  is,  would  not  be  sufficient  to 
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establish  a  fact.  It  does  not,  however,  follow, 
of  necessity  that  she  has  not  testified  truly  as 
to  this  will.  If  two  credible  witnesses  proved 
the  fact,  and  she  is  called  as  a  third  witness, 
will  it  not  satisfy  the  words  of  the  Statute?  It 
is  well  known  that  the  unsupported  evidence 
of  an  accomplice  is  held  not  sufficient  to  con- 
vict; but  if  that  accomplice  derives  support  as 
to  some  of  the  material  facts,  it  will  warrant  a 
conviction.  The  Statute  requires  the  will  to 
be  proved  by  three  witnesses.  Does  it  place 
the  testimony  on  different  ground  from  a  case 
where  witnesses  are  called  to  prove  any  other 
fact?  Does  it  deny  the  aid  in  support  of  a 
witness  that  would  be  admissible  in  other 
cases?  May  not  such  aid  be  derived  from  the 
same  sources?  I  perceive  no  objection  in  the 
letter  or  spirit  of  the  Act.  If,  in  an  ordinary 
case,  she  had  been  called  as  a  witness,  and 
had  proved  a  material  fact,  and  the  opposite 
party,  as  in  the  present  case,  had  shown  so 
many  contradictions  as  to  discredit  her,  the 
introduction  of  two  other  witnesses,  swearing 
to  the  same  material  fact,  would  restore  her 
credit  in  the  particular  instance;  and  according 
to  the  settled  rules  of  evidence,  it  could  not  be 
said  she  was  not,  on  that  occasion,  a  credible 
witness.  It  is  true  her  testimony,  in  that  case, 
would  not  become  indispensable,  because  the 
same  thing  was  proved  by  others;  but  on  the 
question  whether  she  had  sworn  truly,  it 
must  be  answered  in  the  affirmative.  Apply 
this  principle  to  the  present  case.  She  is  a 
competent  witness;  the  objections  go  to  her 
credit.  If  her  credit  is  restored,  is  it  material 
by  what  witnesses  that  is  effected?  If  two 
credible  witnesses  prove  the  same  fact,  and 
that  Ellen  Taylor  was  also  present,  and  heard 
what  was  said,  where  is  the  principle  of  reason 
or  law  that  will  not  allow  her  testimony  to  be 
corroborated  and  supported  on  such  grounds? 
The  Statute  has  not  interposed  any  such  bar- 
rier. It  speaks  not  of  credible  witnesses  gen- 
erally, but  of  three  witnesses,  against  whose 
competency  there  is  no  valid  objection.  When 
such  are  produced,  I  apprehend  the  fact  is  to 
be  made  out  by  the  three;  and  that,  from  all 
the  evidence  before  the  court,  the  question  is, 
whether  each  witness  has  testified  truly. 

*To  illustrate  the  principle  I  have  [*532 
laid  down,  I  will  suppose  that  Jones  made  his 
will  in  the  presence  of  two  honorable  mem- 
bers of  this  court,  whose  testimony  was 
above  all  exception,  and  that  Ellen  Taylor 
was  also  present,  and  no  other  person.  Would 
all  this  evidence  be  rejected,  because  Ellen 
Taylor  was  discredited  as  to  collateral  facts  ? 
Would  not  the  result  be,  that  thus  supported, 
she  is  to  be  believed,  and  therefore  the  will  is 
well  proved  ?  S,uch  are  my  views  on  this 
point,  and  such  would  be  my  conclusion, were 
it  necessary  to  decide  the  point. 

I  will  now  examine  the  assemblage  of  cir- 
cumstances, evidently  got  up  at  the  instiga- 
tion of  Devoy  and  his  wife,  influenced,  as 
appears  to  me,  by  the  consideration  that  as 
they  had  been  disappointed  in  obtaining  a 
will,  to  defeat  Mrs.  H.  in  her  claim  would 
afford  the  only  chance  of  reaping  a  portion  of 
the  spoil  ;  trusting  to  the  gratitude  of  Jones' 
relations,  if  he  had  any,  or,  in  the  words  of 
Devoy,  "that  he  would  leave  that  to  their 
own  generosity." 
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The  testimony  remaining  to  be  examined  is 
not  immediately  directed  against  the  witnesses 
on  whom  the  respondents  rely  ;  but  to  render 
it  improbable  a  will  was  made,  by  proving  the 
conduct  and  declarations  of  Jones  and  Mrs.H., 
Patrick  Devoy  testified  that  he  never  said  any- 
thing to  Jones  about  making  his  will,  nor  did 
he  mention  that  subject  himself,  nor  did  any 
person  mention  the  subject  in  his  hearing ; 
that  Doctor  Torbert  informed  him  (Devoy) 
that  a  will  must  be  prepared  and  submitted  to 
Jones  and  his  clergyman,  to  be  signed,  if 
Jones  liked  it.  Devoy  admits  he  said  to 
Torbert  that  a  will  dividing  the  property  of 
the  deceased  equally  among  his  friends  would 
be  satisfactory  ;  but  that  he  never  gave  Tor- 
bert any  directions  that  he  was  to  have  a 
share  of  the  property.  Here,  then,  we  find 
Devoy  active  in  procuring  a  will,  without 
ever  having  consulted  the  testator,  or,  by  his 
own  account,  ever  having  received  the  least 
intimation  that  Jones  intended  to  give  him 
anything.  This  alone  places  him  in  a  sus- 
picious point  of  view.  But  Doctor  Torbert 
contradicts  him  ;  he  says  he  went,  at  the 
request  of  Devoy,  to  see  if  he  could  not  make 
Jones'  will ;  "  that  the  provisions  thereof  were 
made  known  to  him  by  Patrick  Devoy  ;"  and 
that  "  Devoy  was  named  as  an  heir  or  legatee 
583*]  in  the  *will  he  had  written."  That 
Mrs.  H.  did  not  feel  disposed  to  aid  this  man 
in  seizing  on  his  prey,  cannot  be  doubted  ; 
nor  but  that  she  was  justifiable  in  endeavor- 
ing to  divert  him  from  his  purpose  by  all  law- 
ful means.  She  had  much  to  apprehend  from 
such  a  combination.  Her  anxiety  may  have 
induced  her  to  say  more  than  was  consistent 
with  truth.  If  she  has  done  so,  it  must  be  re- 
membered that  she  is  not  a  witness  in  this  cause; 
the  validity  of  the  will  cannot  depend  on  her 
subsequent  declarations,  made  with  a  view  to 
guard  what  she  had  obtained,  and  prevent  its 
being  wrested  from  her.  Torbert  inquires 
whether  Jones  had  made  a  will  ;  she  answers 
no :  that  when  the  subject  is  mentioned,  it 
puts  him  crazy.  As  to  the  first,  she  may  have 
considered  the  answer  strictly  true,  as  there 
was  no  written  will.  It  seems  that  Mrs.  New- 
kirk,  an  unsuspected  witness,  informed  the 
surrogate  that  she  knew  nothing  about  a  will, 
and  in  explanation  says  she  had  reference  to  a 
written  will.  As  to  the  latter,  it  will  be  recol- 
lected that  this  was  the  day  preceding  Jones' 
death  ;  and  no  witness  has  testified  that  the 
declaration  was  untrue  at  the  time  it  was 
made  ;  she  may  have  had  reference  to  his  then 
state,  which  was  but  a  few  hours  before  his 
death.  This  may  all  be  true  ;  for  although 
Fleury  conversed  with  Jones  about  making  a 
will,  when  he  discovered  no  particular  agita- 
tion, that  was  several  days  previous,  and  does 
not  necessarily  contradict  what  Mrs.  H. 
stated  to  Doctor  Torbert.  Again  ;  Devoy 
says  he  and  Mullen  remained  with  Jones,  on 
the  night  of  his  decease  ;  that  about  midnight 
Jones  called  him  to  his  bedside  and  directed 
Mrs.  H.  to  leave  the  room  ;  that  she  went  and 
sat  down  by  the  foot  of  the  bed  ;  that  he  then 
inquired  whether  she  was  gone  ;  and  being 
answered  no,  Jones  then  ordered  her  to  leave 
the  room,  and  after  she  had  left  it,  directed 
Devoy  to  put  a  ketch  on  the  door,  which  he 
did  ;  that  Jones  then  inquired  who  was  there  ; 
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and  being  informed  it  was  Mullen, he  was  satis- 
fied. That  Jones  then  said  he  would  be 
removed  in  the  morning  to  Devoy's,  that  the 
Bishop  should  be  brought,  and  he  would  set- 
tle his  affairs  ;  that  he  ordered  Devoy  to  ring 
the  bell,  and  get  the  keys  from  Mrs.  H.,  hav- 
ing first  inquired  if  he  had  his  keys  ;  that  he 
then  began  to  talk  of  his  property,  complained 
that  Mrs.  H.  neglected  him,  carried  his  liquor 
up  stairs,  and  that  she  and  *another  [*534 
woman  got  drunk  ;  and  that,  shortly  after,  he 
expired.  This  story,  on  the  face  of  it,  is 
incredible ;  if  not,  it  evidently  shows  that 
Jones  was  deranged.  It  is  so  extravagant 
and  improbable  as  to  discredit  itself  ;  but  it  is 
refuted.  Taber  testifies  that  he  remained 
with  Jones  on  Sunday  night  until  2  o'clock  in 
the  morning  ;  that  the  man  who  sat  up  with 
him  (meaning  Mullen)  was  drunk  ;  that  he 
and  Devoy  drank  freely  of  spirituous  liquor, 
and  that  Devoy  was  also  affected  by  the 
liquor  he  drank.  He  further  testified  that  he 
was  awakeall  the  time,  and  did  not  hear  Jones 
find  any  fault  with  Mrs.  Hazleton  ;  that  Mrs. 
H.  went  to  bed  about  one  o'clock,  at  Taber's 
request.  Even  Mullen  does  not  countenance 
the  statement ;  he  did  not  hear  Jones  say  any- 
thing about  removing  to  the  house  of  Devoy. 
Sitting  as  a  juror,  to  decide  dispassionately  on 
facts,  I  should  consider  this  story  of  Devoy 
an  entire  fabrication  ;  besides,  if  there  is  any 
one  fact  clearly  proved,  it  is  that  Mrs.  H.  was 
a  kind,  faithful  and  attentive  nurse,  and  it 
was  so  admitted  by  Jones  repeatedly.  On 
Saturday  evening  Taber  says  Jones  informed 
him  he  had  given  Mrs.  H.  all  his  property  ; 
that  the  conversation  was  loud,  and  could  be 
heard  in  every  part  of  the  room.  M'Donnel 
testifies  that  Jones  said  Mrs.  H.  was  a  fine, 
clever  woman  ;  to  Mrs.  Newkirk  he  said  he 
had  trusted  all,  and  his  life,  in  her  hands. 
Edward  Polleck  says  that  Mrs.  H.  paid  very 
strict  and  constant  attention  to  Jones  during 
his  illness ;  that  Jones  seemed  grateful  for  her 
services  ;  that  she  was  one  of  the  best  nurses 
he  had  ever  seen  or  known  in  her  attentions 
to  Jones.  More  need  not  be  said  to  show  that 
Devoy  is  entirely  unworthy  of  credit. 

As  to  Doctor  Torbert's  testimony,  I  have 
already  remarked  on  that  part  which  seems  to 
have  been  intended  to  make  against  this  will. 
It  has  but  a  slight  bearing  on  the  question  in 
controversy,  and  might  have  been  withheld 
without  injury  to  the  appellant,  and  Dr.  Tor- 
bert thereby  relieved  from  the  necessity  of 
placing  himself  before  the  public  in  no  envi- 
able point  of  light.  He  drew  two  wills  ;  in 
his  own  words,  "not  liking  the  first,  he  drew 
the  second,"  naming  himself  as  executor,  and 
Devoy  as  heir. 

I  have  already  referred  to  part  of  the  testi- 
mony of  Julia  *Devoy,  her  anxiety  to  [*535 
send  for  the  Bishop,  and  urging  it  upon  Doc- 
tor Arden,  which  is  expressly  denied  by  him. 

Whether  her  statement,  that  Mrs.  H.  said 
there  was  a  will,  and  that  she  and  her  hus- 
band were  remembered  in  it,  and  requested 
her  to  keep  still,  is  true  or  false,  the  present 
question  cannot  be  affected  by  it.  It  is  pos- 
sible that  Mrs.  H.  may  have  resorted  to  such 
a  device  to  check  the  intermeddling  of  Devoy 
and  his  wife  ;  or,  which  is  more  probable, 
that  her  words  were  not  measured  or  studied 
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at  this  time,  when  her  mind,  without  doubt, 
was  much  agitated.  She  was  a  woman,  and 
alone ;  her  husband  not  present  to  advise 
with  her  ;  a  large  sum  devised  to  her  was  in 
jeopardy  ;  the  public  administrator  was  tak- 
ing charge  of  the  property  ;  no  legal  adviser 
was  present.  In  such  circumstances  she  may 
have  spoken  unadvisedly  and  incorrectly.  She 
saw  the  storm  that  was  gathering,  and  may 
have  been  indiscreet  in  the  means  used  to 
avert  it.  The  witnesses  who  proved  the  will 
cannot,  on  such  grounds,  be  impeached  ;  nor 
are  they  responsible  for  any  indiscretions  of 
Mrs.  H. 

It  is  well  established  by  the  proof  that  Jones 
was  not  disposed  to  make  a  written  will. 
Fleury  says  that  three  days  before  Jones  died 
he  pressed  him  to  make  a  will,  as  he  was  then 
very  ill.  Jones  did  not  consent,  and  observed 
he  did  not  feel  so  low  as  to  make  a  will  then. 
To  my  mind,  it  appears  evident  that  he  wished 
to  evade  the  urgent  solicitation  of  Fleury.  On 
Sunday  evening  Fleury  heard  Jones  observe  to 
a  Spanish  gentleman,  in  the  Spanish  language, 
that  he  would  not  see  him  alive  the  next  morn- 
ing. Jones  was  of  a  sound  mind.  Fleury, 
who  had  urged  the  necessity  of  a  will,  and 
who  had  tendered  his  assistance,  was  present. 
I  think  it  must  be  presumed  that  he  died  satis- 
tied  with  what  had  already  been  done.  There 
was  no  restraint  upon  the  testator  ;  there  is  no 
proof  that  any  fraud  or  imposition  was  prac- 
ticed on  him.  If  there  has  been  a  conspiracy, 
I  have  not  been  able  to  discover  it,  after  the 
most  attentive  consideration.  The  suggestion 
that,  in  the  prospect  of  dissolution,  this 
stranger,  in  a  foreign  land,  would  fasten  his 
affections  on  the  country  that  gave  him  birth, 
is  both  natural  and  just.  The  picture  so  ably 
drawn  by  the  concluding  counsel  was  not  the 
creature  of  fancy,  but  the  representation  of 
536*]  real  life.  In  *the  language  of  an  emi- 
nent statesman,  it  may  truly  be  said  :  "  There 
exists  in  every  good  man  a  virtuous  principle 
of  preference  for  that  country  where  he  first 
drew  his  breath  ;  where  he  passed  his  child- 
hood ;  where  his  mind  first  opened  to  the 
endearing  relationships  of  life,  which  nothing 
but  the  hand  of  death  can  extinguish:  an  amor 
patrue,  which  remains  in  spite  of  rejection  and 
persecutions;  and  which,  even  amidst  the  con- 
flict of  the  passions,  produced  by  a  sense  of 
injury,  still  secretly  leads  him  to  his  native 
country,  as  his  resting  place."  I  take  for 
granted  this  principle  was  not  extinguished  in 
the  mind  of  Jones ;  but  his  returning  sym- 
pathies for  bis  relatives  could  not  be  indulged. 
He  did  not  know  that  he  had  a  relation  on 
earth.  The  ties  that  once  existed  had  long 
since  been  severed ;  this  was  in  his  belief. 
There  is  no  proof  that  his  will  excluded  a 
brother,  a  sister,  or  a  parent.  In  the  wide 
range  of  selecting  the  person  to  inherit  his 
property,  we  have  no  control  or  concern.  I 
am  entirely  satisfied  that  the  will  was  fairly 
obtained  ;  that  it  was  made  to  reward  merito- 
rious services;  that  it  was  dictated  by  partiality 
and  preference  for  Mrs.  H.,  and  therefore 
ought  to  be  established. 

I  am  of  opinion  that  the  decree  of  the  Court 
of  Probates  ought  to  be  affirmed. 

AUSTIN,  CHILDS,  FORWARD,  HUNTING- 
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TON,  ROSECRANTZ  and  VIELIE,  Senators,  con- 
curred. 

But  the  rest  of  the  court  concurring  with 
the  Chancellor,  that  the  decree  ought  to  be 
reversed,  it  was  "  ordered,  adjudged  and 
decreed  that  the  decree  of  the  Court  of  Pro- 
bates, appealed  from  in  this  cause,  be,  in  all 
things,  reversed  ;  and  it  is  further  ordered, 
adjudged  and  decreed  that  the  letters  of  admin- 
istration of  the  goods,  chattels  and  credits, 
which  were  of  William  Jones,  late  of  the  City 
of  New  York,  deceased,  be  granted  and  issued 
by  the  surrogate  of  the  City  and  County  of 
New  York,  according  to  law,  as  in  cases  of 
intestates ;  and  that  the  record  be  remitted  to 
the  Court  of  Probates. 

Decree  of  reversal. 

Cited  in-8  N.  Y.,  203 ;  12  Barb.,  154 :  32  Barb..  260  ; 
47  Barb.,  386 ;  29  How.  Pr.,  401 ;  4  Bradf .,  156. 


*JACKSON,  ex  dem.  WILLIAM  HEND-  [*537 
ERSON,  Plaintiff  in  Error, 

v. 
JOHN  I.  DAVENPORT,  Defendant  in  Error. 

Deed,  without  Words  of  Inheritance,  by  Soldier 
Entitled  to  Bounty  Lands — Power  of  Attorney 
Executed  to  Convey  in  Fee — Subsequent  Issue 
of  Patent  to  Soldier — Deed  in  Fee  to  Innocent 
Third  Party — Subsequent  Release  in  Fee  to 
First  Grantee  by  Attorney — First  Grantee 
takes  Life  Estate,  Second  the  Reversion — Rela- 
tion. 

K.,  being  entitled  to  military  bounty  lands,  by 
deed,  dated  Jan.  12,  1788,  for  a  valuable  considera- 
tion, granted,  bargained  and  sold  to  B.  all  the 
bounty  lands  to  which  he  was  entitled ;  and  in  the 
same  deed,  he  empowered  H.  and  G.,  or  either  of 
them,  as  his  attorneys,  or  attorney,  for  him,  and  in 
his  name,  to  grant,  bargain  and  convey  the  same 
lands  to  B.,  his  heirs  and  assigns,  in  case  the  same 
should  be  necessary ;  upon  the  grant  having  passed 
the  great  seal  of  the  State,  to  him,  for  such  bounty 
lands.  Afterwards,  July  8,  1790,  a  patent,  in  the 
usual  form,  was  issued  to  K.  the  soldier,  who,  Feb. 
25,  1792,  for  a  valuable  consideration,  by  deed, 
granted,  bargained  and  conveyed  the  lands  to  C., 
his  heirs  and  assigns,  forever. 

Feb.  9, 1802,  H.,  as  the  attorney  of  K.,  in  his  name, 
executed  a  release  to  B.  in  fee,  of  the  land,  in  pursu- 
ance of  the  power  contained  in  the  first  deed  from 
K.  to  B.  Held  that  the  first  deed  from  K.  to  B.  con- 
veyed a  life  estate  only ;  and  K.  having,  before  the 
execution  of  the  power,  conveyed  the  reversion, 
for  a  valuable  consideration  to  C.,  a  bona  fide  pur- 
chaser, without  any  notice  of  the  prior  deed  of  K., 
C.  became  seised  of  the  legal  estate  or  reversion,  on 
the  death  of  B. 

The  doctrine  that  a  deed  executing  a  power,  gen- 
erally speaking,  relates  back  to  the  instrument 
creating  the  power,  so  as  to  take  effect  from  the 
original  deed,  is  a  fiction  of  law  for  the  advancement 
of  right ;  and  is  not  to  be  applied  to  the  injury  of 
a  stranger,  by  defeating  his  lawful  intervening 
rights. 

Citations— Co.  Litt.,  113  a;  Litt.,  sec.  169;  2  Atk., 
563-567 :  2  Ves.,  65.  78,  413,  610:  1  Keb.,  570;  13  Co.,  4 
Johns..  234;  12  Johns.,  144;  18  Vin.,  287,  B,  pi.  2;  3  Co., 
25 ;  1  Co..  110,  173 ;  Hard.,  410 ;  1  Atk.,  479 ;  15  Hen. 
VII.,  fol.  11  h ;  Jenk.  Cent.,  184,  pi.  75;  Bro.  Abr.,  tit. 
Devise,  pi.  36 :  5  Mass.,  242 ;  Act,  April  6, 1790,  sess. 
13,  ch.  59,  sec.  5. 

IN  ERROR   to   the    Supreme    Court.     The 
plaintiff  brought  an  action  of  ejectment  in 
the  Supreme  Court,  to  recover  part  of  lot  No. 

NOTE.  —  Relation  —  Two  or  more  instruments— 
When  construed  together.  See  Jackson  v.  Dans- 
baugh,  1  Johns.  Cas.,  91,  note;  Jackson  v.  McKenny, 
3  Wend. ,  233;  Stow  v.  Tifft,  15  Johns.,  458. 
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40  in  the  township  of  Ulysses,  in  the  County 
of  Tompkins.     The  cause   was    tried  at  the 
Tompkins  Circuit,  in  June,  1821,  before  Mr. 
Justice  Van    Ness,  when    the    jury  found  a 
special  verdict,  which  contained  the  facts  as 
stated    in    the    report  of   the  case    between 
the  same  parties  in  the  Supreme  Court,  Vol. 
XVIII. ,  pp.  295,   303.     It  also  found  that  the 
deed  from  Alexander  Kidd  to  Isaac  Bogart, 
and  which  contained  the  power  of  attorney  to 
convey  the  premises  in  fee  to  J.  B.,  and  on 
which  the  plaintiff's  title  depended,  was  duly 
deposited  in   the   office  of  the  clerk    of    the 
County  of  Albany,  pursuant  to  the  Statute,  on 
Apr.  27,  1794 ;  and   that  the  subsequent  deed 
from  A.  K.  to  Lemuel  Cobb,  from  whom  the 
defendant  derived  title.was  also  duly  deposited 
in  the  office  of  the  clerk  of  Albany,  pursuant 
to  the  Statute,  on  Mar.  20,  1795  ;  both   deeds 
being  so  deposited    before  May   1,  1795,  the 
time  prescribed  by  the  Statute.     (1  N.  R.  L., 
299,  sess.   17,   ch.    1.)    The    Supreme    Court 
gave  judgment  for  the  plaintiff,  as  follows : 
"  Whereupon,  all  and  singular  the  premises 
being  seen,  and  by  the  said  court  now  fully 
understood,   and    mature    deliberation  being 
thereupon  had,  for  that  it  seems  to  the  said 
court  upon  the  whole  matter  aforesaid,  above 
in  form  aforesaid  found,  that  the  said  John  I. 
Davenport  is  guilty  of  the  said   trespass  in 
ejectment,  in  the  said  declaration  above  im- 
puted to  him,  in  manner  and  form  as  the  said 
538*]  James  Jackson  *has  above  thereof  de- 
clared against  him:  Therefore,  it  is  considered 
that  the  said  James  Jackson  do  recover  against 
the  said  John  I.  Davenport  his  damages  afore- 
said, by  the  jurors  aforesaid,  in   form  afore- 
said assessed ;    and    also    one    hundred    and 
eleven  dollars  and  eighty-three  cents,  for  his 
costs  and  charges  aforesaid,  to  the  said  J.  J. 
by  the  court  now  here,  with  his  assent  of  in- 
crease, adjudged,  which  said  damages  in  the 
whole  amount  to  one  hundred  and  eleven  dol- 
lars and  eighty-nine  cents  ;  and  the  said  John 
I.  Davenport,  in  mercy,"  &c.     "  And  upon 
this,  the  said  James  Jackson  prays  the  writ  of 
the  people,   to  the  sheriff  of  the  County  of 
Tompkins,  aforesaid,  to  be  directed  to  cause 
him  to  have  possession  of  his  term  aforesaid, 
yet  to  come  and  unexpired,  of  and  in  the  tene- 
ments aforesaid,  with  the  appurtenances.  But, 
because  upon  the  matters  aforesaid,   by  the 
jurors  aforesaid,  in  form  aforesaid   found,  it 
seems  to   the  court  now  here,    that  the  said 
James  Jackson  was  possessed  of  his  said  term, 
of  and  in  the  said  tenement,  during  the  life  of 
the  said  Isaac  Bogart  only;  and  that  the  estate 
is  determined  by  the  death  of  the  said  Isaac 
Bogart :    Therefore,  it  is  further  considered, 
that  no  writ  of  the  said  people,  to  cause  the  said 
James  Jackson  to  have  possession  of  his  term 
aforesaid,  of  and  in  the  tenements  aforesaid-, 
or  any  part  thereof,  be  granted  to  him  ;  but 
that  the  same    be    perpetually  stayed,"  &c. 
Upon   this  judgment  the  writ   of  error  was 
brought,  returnable  to  this  court. 

The  Chief  Justice  assigned  the  reason  for 
the  judgment  of  the  Supreme  Court,  for  which 
see  8.  C.,  Vol.  XVIII.,  pp.  299-303. 

Mesttrs.  T.  I.  Oakley  and  J.  Duer,  for  the 
plaintiff  in  error,  contended  : 

1.  That  the  deed  from  Kidd  to  Bogart  pur 
ports  to  convey  a  fee.  Kidd  would  be  estopped, 
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by  this  deed,  from  saying  that  he  had  no 
such  estate  at  the  time  of  its  execution.  (1 
Johns.  Cas.,  90;  12  Johns.,  203,  204;  13  Johns., 
316.) 

2.  The  subsequent  deed,  executed  by  the 
attorney  of  K.  to  B.,  operated  by  relation, 
from  the  creation  of  the  poweT  *con-  [*539 
tained  in  the  first  deed,  so  as  to  vest  him  with 
the  whole  estate,  from  that  time.  A  deed  exe- 
cuted in  pursuance  of  an  agreement  to  convey, 
relates  back  to  the  date  of  the  agreement,  so  as 
to  give  effect  to  an  intermediate  conveyance 
by  the  grantee.  (1  Johns.  Cas.,  81  ;  2  Johns., 
510.)  The  power  contained  in  the  first  deed  is 
in  the  nature  of  an  agreement,  on  the  part  of 
K.,  to  convey  the  .fee  to  B. ;  and  when  that 
agreement  was  carried  into  effect,  by  the  at- 
torney, the  deed  related  back  to  the  time  of 
the  first  deed,  or  date  of  the  agreement.  When 
an  estate  is  created  under  a  power,  the  grantee 
is  in  under  the  power,  and  takes  the  estate  as 
if  "  all  that  was  in  the  instrument  executing 
the  power  had  been  'expressed  in  that  creating 
the  power."  (Cruise  Dig.,  tit.  32,  Deed,  ch. 
16,  sees.  62-65  ;  3  Johns.  Cas.,  548,  549.)  The 
deed,  therefore,  executed  by  the  attorney  of  K. 
to  B.  operated  as  if  the  granting  words  of  it 
had  been  contained  in  the  first  deed  of  K.  to 
B. ;  and  of  course  passed  the  fee. 

Again;  the  deed  from  K.  to  B.  passed  all  the 
interest  which  the  grantor  had  in  the  land. 
The  soldier  had  only  an  equitable  interest  in 
the  land  at  the  time  of  the  deed.  (10  Johns., 
505;  Act,  sess.  13,  ch.  59,  sec.  5.)  Such  an 
interest  was  of  the  highest  kind,  or  an  interest 
in  fee,  and  could  be  entirely  granted,  without 
any  words  of  inheritance.  A  cestui  que  trust 
will  take  a  fee  without  the  word  "heirs,"  when 
a  less  estate  will  not  satisfy  the  intent  of  the 
parties. 

The  equity  of  the  case  is  clearly  with  the 
plaintiff  who  purchased  the  whole  estate  of 
K.  in  the  land,  for  a  valuable  consideration. 
He  took  a -deed  for  all  the  estate  of  the  soldier, 
which  he  deposited  in  the  clerk's  office,  in  con- 
formity with  the  Statute.  The  defendant 
claims,  under  a  subsequent  deed  from  the  same 
soldier.  The  attempt  on  his  part  is  to  set  up  the 
act  of  K.  to  defeat  an  estate  granted  by  him- 
self. 

The  Act  of  Apr.  6,  1790,  provides  that  all 
grants  and  "  other  dispositions"  of  the  land  by 
the  soldier  before  the  issuing  of  the  patent, 
shall  be  valid.  The  intent  of  this  Act  was  not 
"to  devest,  but  to  confirm  and  enlarge  the  in- 
terest before  granted."  (10  Johns.,  504.)  But 
if  the  defendant's  doctrine  is  to  prevail,  the 
Statute,  instead  of  confirming  and  enlarging 
the  estate  granted  by  K.  to  B.,  *will  [*54O 
have  the  effect  of  enabling  K.  to  destroy  that 
estate  by  turning  an  equitable  estate  in  fee  into  a 
legal  estate  for  life;  and  to  revoke  a  power,  by 
a  new  grant  of  the  land  after  the  patent,  which 
he  could  not  have  done  before  it  issued.  Such 
a  doctrine  is,  manifestly,  against  equity  and 
the  acknowledged  intent  and  policy  of  the 
Statute.  It  rests  on  the  principle  of  law,  that  a 
power  to  a  stranger,  having  himself  no  interest 
whatever  in  the  land,  is  a  naked  power,  always 
revocable  by  the  donor  until  it  is  executed.  (1 
Sid.,  15;  Hard.,  415;  1  Cai.  Cas.,  15.)  Such  a 
power  is  said  to  be  simply  collateral.  (Sugd. 
on  Pow.,  2d  ed.,  48.)  Where  a  power  is  given 
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to  a  person  having  an  interest  in  the  land,  to 
create  some  estate  in  it  for  the  benefit  of  a  third 
person,  it  is  said  to  be  a  power  coupled  with 
an  interest,  or  a  power  relating  to  land.  (Pow. 
on  Powers,  10,  11  ;  Sugd.,  46.)  And  such  a 
power  is  either  appeudant,  when  the  power  is 
annexed  to  the.  estate  of  the  donor,  and  to  be 
executed  out  of  that  estate  or  in  gross,  where 
it  takes  effect  in  the  appointee  out  of  the  estate 
remaining  in  the  appointor;  as  incase  of  a  ten- 
ant for  life,  with  power  to  create  an  estate,  to 
take  effect  after  the  expiration  of  h;s  own.  A 
power  to  a  stranger  to  charge  an  estate  for  his 
own  benefit  is  not  simply  collateral,  though  he 
has  no  interest  in  the  land  ;  and  this  shows 
that  the  general  rule  as  given  is  not  true.  The 
true  question  is,  who  has  an  interest  in  the 
power;  not  who  has  an  interest  in  the  land. 

Then  what  are  the  characteristics  of  a  naked 
orsimply  collateral  power  ?  (1.)  Theestateon 
which  the  power  is  to  operate,  remains  in  the 
donor  or  grantor  of  the  power,  until  it  is  exe- 
cuted, except  as  to  powers  of  revocation. 
(2.)  Such  power  is  to  be  executed  for  the  ben- 
efit of  the  grantor,  or  to  answer  some  object  or 
purpose  in  which  he  claims  an  interest,  or  to 
affect  an  estate  over  Which  he  has  a  control, 
notwithstanding  the  creation  of  the  power. 
(Bergen  v.  Bennett,  1  Cai.  Gas.,  13,  arguendo.) 
(3.)  Such  a  power  is  created  without  any  val- 
uable consideration,  moving  to  the  donor  from 
the  appointee  under  the  power,  and  is  always 
to  be  construed  strictly.  (Cowp.,  263.)  In 
these  cases  the  donor  "retains  the  estate,  sub- 
ject to  his  disposal  until  the  power  takes  effect; 
the  appointee  having  paid  no  valuable  consid- 
54 1  *]  eration  *f  or  the  estate  to  be  created  by 
the  power,  the  power  itself  is  entirely  volun- 
tary on  the  part  of  the  donor,  and  the  ap- 
pointee cannot  compel  an  execution  of  the 
power.  In  all  these  cases,  therefore,  the  donor 
has,  of  course,  the  power  under  under  .his 
control. 

Now,  to  compare  the  power  in  the  present 
case  with  the  one  just  described.  The  power 
must  be  considered  as  it  was  at  the  time  of 
its  creation  by  the  deed  from  K.  to  B.  If  it 
was  then  irrevocable  by  K.  as  between  him 
and  B.,  the  Statute  and  the  patent  subsequently 
issued  cannot  alter  its  nature  to  the  prejudice 
of  B.  No  estate  remained  in  K.  after  the  crea- 
tion of  that  power,  which  was  to  be  executed 
solely  for  the  benefit  of  B.,  the  appointee.  The 
power  is  contained  in  the  very  instrument 
granting  the  c-state,  and  is  part  of  the  estate 
purchased  by  B.,  and  for  which  he  paid  a  val- 
uable consideration  to  K.,  who,  after  the  pat- 
ent issued  to  him,  was  a  naked  trustee  for  B., 
and  might  have  been  compelled  to  convey  the 
the  fee  to  him.  The  power,  therefore,  was 
not  voluntary.  Both  K.  and  his  attorney  might 
have  been  compelled  to  execute  it.  It  is  the 
case  of  a  mere  trustee  creating  a  power  to 
turn  the  equitable  estate  of  his  cestui  que  trust 
into  a  legal  estate.  The  power  could  not  have 
been  created  in  any  other  manner.  A  power 
cannot  be  given  to  a  man  to  enlarge  his  own 
estate.  B.  could  not  have  executed  this  power 
if  it  had  been  given  to  himself.  Then  the  ques- 
tion is,  could  K. ,  in  any  way,  revoke  such  a 
power  as  this  ?  It  is,  certainly,  against  equity 
and  every  principle  of  justice.  Powers  operat- 
ing under  the  Statute  of  Uses  are  to  be  con- 
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strued  as  liberally  at  law  as  in  equity.  ( Wools- 
ton  v.  Woolston,  1  Bl.,  281.)  They  should  be 
construed  liberally,  so  as  to  effectuate  the  intent 
of  the  parties.  Suppose  the  case  of  a  purchase 
of  an  estate  and  a  valuable  consideration  paid, 
and  a  power  given  by  the  vendor  to  a  stranger 
to  convey  the  estate  to  the  purchaser,  could 
the  donor  revoke  the  power  ?  Powers  operate 
under  the  Statute  of  Uses  by  the  substitution 
of  a  new  use  in  the  place  of  a  former  one, 
which  new  use  is  executed  by  the  Statute,  and 
the  former  uses  cease.  (Cruise  Dig.,  tit.  32, 
Deed,  ch.  15,  sees.  65,  61.)  If  the  power  in 
this  case,  is  executed,  no  new  use  springs  out 
*of  the  estate  of  K. ;  as  B.  was  seised  [*542 
of  the  entire  use  by  the  first  conveyance,  being 
clearly  the  cestui  que  trust  in  fee.  This  shows 
that  the  power  is  inseparably  connected  with 
the  interest  of  B.  in  the  land.  It  was  a  part  of 
the  purchase  made.  It  was  to  be  executed 
entirely  for  his  benefit.  It  could  operate  only 
on  the  estate  already  possessed  by  him.  No 
other  person  could  have  any  interest  in  the  exe- . 
cution  or  revocation  of  the  power.  Again; 
that  B.  had  an  interest-in  the  power  connected 
with  his  interest  in  the  land,  may  be  tested  by 
the  inquiry,  whether  the  power  could  not  have 
been  released  by  him.  For  it  is  a  settled  prin- 
ciple, that  a  simply  collateral,  or  mere  naked 
power,  cannot  be  released  or  extinguished  by 
any  act  of  the  donee.  (Pow.  on  Powers,  8,  9; 
Cruse  Dig.,  tit.  32,  Deed,  ch.  20,  sec.  10  ;  Co. 
Litt.,  265  b;  Harg.  &  Butler's  Notes,  298.)  If 
a  feoffee  to  uses  (before  the  Statute  of  Uses) 
was  empowered  by  will,  by  the  cestui  que  use, 
to  sell  the  land,  this  was  a  simply  collateral  or 
naked  power.  If  the  feoffee  made  a  f eoffment 
once,  he  still  might  sell  the  land  under  the 
power  as  his  feoffment  did  not  extinguish  the 
power.  This  shows  that  a  feoffee  to  uses  had 
no  such  interest  in  the  laud  as  to  enable  him  to 
control  a  power  given  to  himself.  A  trustee, 
now,  is  what  a  feoffee  to  uses  was  before  the 
Statute.  It  would  follow,  then,  that  a  trustee 
can  do  no  act  to  defeat  a  power, in  the  execution 
of  which  his  cestui  que  trust  has  an  interest. 

Did  the  deed  then,  from  K.  to  Cobb,  destroy 
this  power  ?  K.,  at  most,  was  a  mere  trustee. 
He  had  no  interest  in  the  land  with  which  a 
power  could  be  coupled,  or  to  which  it  could  re- 
late. A  power  must  relate  either  to  the  interest 
of  the  donor  or  of  the  appointee.  In  this  case  it 
cannot  relate  to  the  interest  of  K.,  the  donor, 
and  must,  therefore,  be  connected  the  interest 
of  B.,  the  appointee  The  deed  from  K.  to 
Cobb,  being  a  bargain  and  sale,  if  it  operates 
at  all,  must  operate  under  the  Statute  of  Uses. 
But  had  K.  any  use  in  the  estate  which  could 
pass  by  such  a  deed  ? 

Mr.  Cottier,  contra: 

1.  The  deed  from  K.  to  J.  B.  being  without 
words  of  inheritance,  conveyed  only  an  es- 
tate for  life,  which  was  determined  by  the 
death  of  J.  B.,  pending  the  suit,  and  before 
judgment  in  the  court  below.  To  create  an 
*estate  in  fee,  the  word  "heirs"  is  [*543 
absolutely  necessary.  (1  Co.,  100.)  A  bar- 
gain and  sale  of  land  to  A  "  to  hold  the  same 
in  trust  for  B  and  C,  their  respective  heirs  and 
assigns,  forever,  in  fee  simple,"  creates  a  life 
estate  only  in  A,  and  at  his  death  the  estate 
reverts  to  the  grantor ;  and  B  and  C  can  only 
resort  to  a  court  of  equity  to  enforce  the  trust. 
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(Jackson  v.  Myers,  3  Johns.,  388.)  But  it  is 
said  that  this  is  a  peculiar  case  ;  that  K.  was 
not  seised  at  the  time  he  sold  to  B.,  but  had 
only  an  equitable  title  or  claim  on  the  govern- 
ment for  the  land.  To  this  we  answer,  that 
by  the  Statute  (sess.  13,  ch.  59)  the  patents  for 
these  military  lands  are  to  issue  to  the  sol- 
diers, their  heirs  and  assigns,  and  the  lands 
are  to  be  deemed  and  adjudged  "to  have 
vested  in  the  respective  grantees,  their  heirs 
and  assigns,  on  the  27th  Mar.,  A.  D.  1783; 
and  all  grants,  bargains,  sales,  devises  and 
other  dispositions,  made  by  any  of  the  said 
grantors,  or  their  heirs  or  assigns,  of  the  said 
lands,"  &c.,  between  the  said  27th  Mar.,  1783, 
and  the  date  of  the  patent,  shall  be  as  good 
and  effectual  as  if  the  said  letters  patent  had 
been  granted  on  the  said  27th  Mar."  A  court 
of  law,  then,  at  least,  is  bound  to  give  the 
same  construction  and  effect  to  the  deeds  of 
these  soldiers  as  if  the  patent  had,  in  fact, 
been  issued  prior  to  their  deeds.  "  Courts  of 
law,"  says  Kent,  Ch.  J.,  "when  any  such 
conveyances  are  brought  before  them,  are  to 
give  them  the  same  operation  as  if  they  had 
been  executed  by  the  party  seised,  and  such 
have  been  the  decisions  of  the  Supreme  Court." 
(10  Johns.,  504.) 

2.  The  lessor  of  the  plaintiff  derived  no 
title  under  the  release  of  Feb.  9,  1812,  from 
Henry  J.  B.  to  J.  B.,  by  virtue  of  the  power 
contained  in  the  deed  from  K.  to  J.  B.  (1.) 
Because,  being  a  mere  naked  power,  not 
coupled  with  any  interest,  it  was  revocable, 
and  was,  in  fact,  revoked  by  the  subsequent 
deed  from  K.  to  Cobb.  (Osgoodv.  Franklin, 
2  Johns.  Ch.,  1-19;  14  Johns.,  527;  Jackson 
v.  Given,  16  Johns.,  167;  Co.  Litt.,  1126,  113 
a,  181  b;  I  Cai.  Cas.,  1.)  If  a  man  makes  a 
letter  of  attorney,  to  make  livery,  he  may  re- 
voke it  before  it  is  executed ;  but  if  it  has 
been  lawfully  executed,  it  cannot  be  revoked. 
544*]  A  mere  naked  power  is  *revocable  at 
the  pleasure  of  the  grantor,  during  his  life, 
and  is  revoked  by  his  death ;  and  it  may  be 
revoked  by  a  deed,  or  by  any  act  of  equal 
solemnity  inconsistent  with  the  power  dele- 
gated. (Pow.  on  Powers,  112,  116,  253,  254; 
Shep.  Touch.,  525;  10  Co.,  143  b;  Com.  Dig., 
Uses,  L,  4.)  If  an  infant  conveys  during  his 
minority,  a  conveyance  to  another  person, 
after  the  grantor  arrives  at  full  age,  is  of  it- 
self a  revocation  of  the  former  grant.  (Jack- 
son v.  Carpenter,  11  Johns.,  530;  Jackson  v. 
Burchin,  14  Johns.,  124.) 

The  only  question  seems  to  be,  what  is  a 
power  coupled  with  an  interest,  within  the 
meaning  of  the  rule?  "Powers  relating  to 
the  land  are  those  which  are  given  to  some 
person  having  an  estate  or  interest  in  the  land 
over  which  they  are  to  be  exercised."  (4 
Cruise  Dig.,  229,  tit.  32,  ch.  20,  sec.  49.) 
"Those  powers  which  are  reserved  to  the 
owner  of  the  land,  or  to  a  person  deriving 
under  the  instrument  creating  the  power 
either  a  present  or  future  estate  or  interest  in 
the  land,  are  said  to  be  relating  to  the  land.' 
(Harg.  &  Butler's  Notes,  Co.  Litt.,  342,  n.  1.) 
A  power  simply  collateral,  or  a  naked  power, 
is  where  authority  is  given  to  a  mere  stranger, 
disposing  of  an  interest  in  which  he  had  not 
before,  nor  has.  by  the  instrument  creating 


Powers,  8,  9;  1  Cai.  Cas.,  15-17;  1  Inst.,  52 
b.)  "  The  grantee  of  such  a  power  having  no 
interest,  connected  with  the  power,  has,  of 
course,  no  interest  in  the  revocation."  (Per 
Kent,  J.,  1  Cai.  Cas.,  17.)  A  power  coupled 
with  an  interest,  then,  within  the  meaning  of 
the  rule,  is  where  the  power  and  the  interest 
are  united  in  the  same  person.  "  It  is  the  pos- 
session of  the  legal  estate,  or  right  in  the  sub- 
ject matter  over  which  the  power  is  to  be  ex- 
ercised, that  makes  the  interest  in  question." 
(Per  Kent,/.,  1  Cai.  Cas.,  16.) 
•  In  most  of  the  cases  of  powers  given  to  exec- 
utors to  sell,  either  creditors  or  legatees  have 
an  interest;  and,  most  frequently,  there  is  an 
interest  under  the  will,  or  the  instrument  cre- 


ating the  power. 
554;   3  Binn.,  ~ 


(16  Johns.,  167;   14  Johns., 
:   Dyer,  177  a,  pi.  22.)    It  is 


the  power,  any  estate  whatever. 
1110 


(Pow.  on 


true  that  in  a  court  of  equity  an  equitable 
interest  is*deemed  sufficient.  If  exec-  [*«r>45 
utors  are  charged  with  a  trust  relative  to  the 
estate,  depending  on  the  power  to  sell,  the 
power  in  chancery  will  be  held  to  survive, 
because  it  is  a  rule  of  that  court  that  a  trust 
will  not  be  permitted  to  fail  for  want  of  a 
trustee.  (2  Johns.  Ch.,  20,  21.)  But  if  a  power 
be  given  to  executors,  who  have  no  legal  or 
equitable  interest  in  the  subject,  it  will  be 
held,  even  in  a  court  of  equity,  as  a  mere 
naked  power ;  and  if  one  of  the  co-executors 
dies,  the  power  does  not  survive.  (14  Johns., 
527;  Bull  v.  Bull,  3  Day,  384.)  That  the 
power,  in  this  case,  was  contained  in  the  same 
instrument,  can  make  no  difference.  (18 
Johns.,  301.)  "  If  a  power  is  in  another  deed, 
executed  at  the  same  time,  it  is  tantamount,  as 
if  it  was  in  the  same  deed  by  which  the  uses 
are  limited*."  (1  Vent.,  279;  Com.  Dig.,  tit. 
Uses,  L,  2.) 

(2.)  Because  the  reversionary  interests  re- 
maining in  K.  passed,  by  the  deed,  to  Cobb, 
who  was  a  bonafide  purchaser,  without  notice, 
and  could  not  be  affected  by  the  subsequent  re- 
lease from  H.  J.  B.  to  J.  B.  If  K.  is  to  be  deemed 
seised  of  the  fee,  as  of  Mar.  27,  1783,  by 
operation  of  the  Statute,  and  the  deed  from  K. 
to  B.  for  want  of  words  of  inheritance,  con- 
veyed only  a  life  estate,  it  follows,  of  course, 
that  the  reversion  remained  in  K.  But  it  is  con- 
tended thatthe  power,and  the  deed  given  under 
the  power.are  to  be  regarded  as  one  instrument, 
and  relate  to  the  time  of  the  creation  of  the 
power.  It  is  true  the  party  takes  under  the 
authority  of  the  power  ;  but  not  from  the  time 
of  the  creation  of  the  power.  ( The  Duke  of 
Marlborough  v.  Lord  Oodolphin,  2  Ves.,78; 
Cruise  Dig.,  tit,,  32,  ch.  16,  sec.  63  ;  3  Johns. 
Ch. ,  550.  )lt  is  not  a  relation  to  make  things  vest 
from  the  time  of  the  power,  but  from  the  time 
of  the  act  executing  the  power.  The  cases,  to 
show  that  a  deed  executed  under  an  agreement 
to  sell,  relate  back  to  the  time  of  the  first  con- 
tract, are  all  cases  where  the  rights  of  third 
persons  are  not  affected  ;  or  where  the  doc- 
trine is  applied  to  give  effect  to  some  inter- 
mediate disposition  of  the  land,  as  where  the 
vendee,  after  the  contract,  has  undertaken  to 
convey.  (1  Johns  Cas.,  81,  90;  2  Johns., 
510.)  A  deed  will  not  take  effect,  by  relation, 
*except  between  the  same  parties,  and  [*o46 
for  the  advancement  of  justice.  (4  Johns. , 
230  ;  3  Cai.,  263  ;  12  Johns.,  140  ;  1  Johns. 
Ch.,  297,  298.) 
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(3.)  Because  the  conveyance  from  J.  B.  to 
T.  Fowler,  being  a  mere  quitclaim,  and  without 
covenants  of  warranty,  the  subsequent  release 
fromH.  J.  B.  to  J.  B.,  did  not  inure  for  the  bene- 
fit of  the  lessors  of  the  plaintiff  ;  but  if  it  had 
any  operation  upon  the  reversionary  interest, 
it  vested  it  in  J.  B.,  and  thus  showed  a  sub 
sisting  title  out  of  the  lessor  of  the  plaintiff. 

Where  a  person,  having  a  interest  in  land, 
conveys  it  by  deed  with  warranty,  and  after- 
wards purchases  the  same  land,  it  shall  inure, 
as  between  them,  in  pleading,  by  way  of  estop- 
pel, for  the  benefit  of  the  grantee  (1  Johns. 
Cas.,  90,  91  ;  13  Johns.,  316  ;  Co.  Litt.,  265 
a);  but  no  title  not  then  in  esse  will  pass,  un- 
less there  is  a  warranty  in  the  deed  ;  and  then 
it  operates  by  way  of  estoppel,  to  avoid  circuity 
of  action.  (14-  Johns.,  193,  194.)  All  the 
authorities  put  it  on  the  ground  of  an  estop- 
pel; but  a  stranger  cannot  take  advantage 
of,  nor  is  he  bound  by  the  estoppel.  (Co. 
Litt.,  352  a;  3  Johns.  Cad.,  103;  Cro.  Car., 
109,  110.)  Estoppels  are  not  favored  in  law. 

3.  It  is  admitted  that  in  a  court  of  equity 
the  deed  from  K.  to  B.  would,  if  there  were 
no  intervening  rights  of  third  persons  to  be 
affected,  be  sufficient  to  create  a  trust  in  fee, 
without  the  word  "  heirs."  But  as  by  the  Act 
of  Apr.  6,  1790,  the  patentee  or  soldier  is 
deemed  to  be  seised  of  the  land  on  Mar.  27, 
1783,  we  contend  that  a  court  of  law,  in  cases 
arising  under  the  Act,  must  be  governed  by 
the  ordinary  rules  of  conveyance,  and  is  bound 
to  give  the  same  operation  to  the  deed,  as  if 
-executed  by  the  party  seised,  (fisher  v.  Fields, 
10  Johns.,  495,  504.)  And  even  in  the  court  of 
•equity,  Cobb,  being  a  bonafide  purchaser  with- 
out notice,  would  hold  the  reversion  discharged 
of  the  trust.  (2  Fonbl.  Eq.  Cas.,  146, 147  ;  4 
Johns.  Ch.,  136;  1  Johns.  Ch.,  566,  575  ;  2 
Vern.,  271  ;  Sudg.  L.  of  V.,  476  ;  Com.  Dig., 
tit.  Chancery  ;  4  W.,  2  ;  4  W.,  29.)  A  mere 
equitable  title  cannot  be  set  up  at  law  against 
the  legal  estate.  (2  Johns.,  221,  84  ;  3  Johns., 
424  ;  8  Johns.,  487  :  16  Johns.,  305.) 

547*]  *THE  CHANCELLOR.  The  facts  of 
this  case  lie  in  a  narrow  compass. 

Alexander  Kidd,  a  soldier,  was  entitled  to 
lot  No.  40  in  Ulysses,  and  a  patent  for  the  lot 
issued  to  him  on  the  8th  of  July,  1790.  By 
the  Act  of  the  Legislature  of  the  6th  of  Apr. , 
1790  (sess.  13,  ch.  59,  sec.  5),  the  land  was  to 
be  deemed  vested  in  every  such  grantee  from 
the  27th  of  Mar.,  1783,  and  all  his  inter- 
mediate sales  and  dispositions  thereof,  were  to 
be  deemed  equally  good  and  effectual,  as  if 
the  letters  patent  had  actually  issued  on  that 
day.  Kidd,  by  deed  of  12th  of  Jan.,  1788, 
sold  all  his  interest  as  a  soldier,  in  the  military 
bounty  lands,  to  Isaac  Bogart,  for  the  con- 
sideration of  £9.  The  deed  contained  no 
words  of  inheritance,  and  it,  therefore,  con- 
veyed only  a  life  estate  in  the  lands  to  Bogart ; 
but  it  empowered  two  other  persons  named  in 
the  deed,  or  either  of  them,  to  convey  the  land 
in  fee  to  Bogart,  in  case  the  same  should 
.afterwards  be  deemed  necessary. 

It  is  very  probable  that  Kidd  intended,  by 
that  deed,  to  sell  to  Bogart  all  his  interest  in 
the  military  bounty  lands  ;  and  the  power  con- 
tained in  the  deed  to  execute  a  subsequent  con- 
veyance in  fee,  was  to  provide  for  the  consum- 
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mation  of  the  title  as  soon  as  the  patent  should 
issue.  The  patent  did,  afterwards,  issue  to 
Kidd,  and  he  became  seised  in  fee  of  the  lot 
in  question,  except  so  far  as  he  had,  in  the 
intermediate  time,  parted  with  his  legal  title 
to  Bogart.  He  had  only  parted  with  a  life 
estate,  but  with  authority  to  his  attorney  to 
release  the  fee,  which  that  attorney  omitted  to 
do,  until  long  after  Kidd  had  sold  to  Cobb  his 
reversionary  interests  in  the  lot.  The  deed 
from  Kidd  to  Cobb  was  made  on  the  25th  of 
Feb.,  1792,  and  it  conveyed,  for  the  considera- 
tion of  £10,  all  his  interest  in  the  military 
bounty  lands ;  and  to  this  deed  was  annexed 
his  discharge  as  a  soldier  from  the  American 
army  in  1783. 

The  deed  to  Bogart  of  the  life  estate,  with  a 
power  to  convey  the  fee,  was  deposited  in  the 
clerk's  office  in  Albany,  in  Apr.,  1794,  and 
the  subsequent  deed  to  Cobb,  conveying  the 
reversion  in  fee,  was  deposited  in  the  same 
office  in  Mar.,  1795.  Both  deeds  were  depos- 
ited in  season  ;  and  both  stood  upon  an  equal 
footing,  so  far  as  the  deposit  was  concerned, 
for  the  law  made  no  distinction  as  to  the  time 
*of  the  deposits,  if  made  before  the  [*548 
first  of  May,  1795.  The  deed  to  Cobb  was 
duly  recorded  in  Cayuga  Co.  in  June,  1813, 
and  the  deed  to  Bogart  not  before  May,  1818. 

Here,  then,  we  have  two  distinct  deductions 
of  titles  ;  the  deed  to  Bogart,  under  which 
Henderson,  the  lessor  of  the  plaintiff,  claims, 
and  the  deed  to  Cobb,  under  which  Devenport, 
the  defendant,  claims ;  and  the  question  is, 
whether  the  reversionary  interest  in  the  land, 
which  resided  in  Kidd,  subject  to  the  life 
estate  in  Bogart,  was  legally  conveyed  to 
Cobb,  so  as  to  enable  him  to  hold,  in  opposi- 
tion to  the  subsequent  execution  of  the  power 
contained  in  the  deed  to  Bogart. 

When  Cobb  purchased  of  the  soldier,  in 
1792,  he  purchased  bona  fide,  for  a  valuable 
consideration,  without  any  notice  of  the  prior 
deed  to  Bogart ;  and  if  Kidd,  the  soldier,  had 
any  legal  estate  remaining  in  himself,  which 
could  be  conveyed  by  him,  it  must  have  passed 
to  Cobb.  I  cannot  perceive  any  room  for 
doubt  upon  this  point.  Bogart  had  only  a 
life  estate,  owing  to  the  imperfection  of  his 
deed,  and  that  deed,  imperfect  as  it  was,  would 
have  been  sufficient  in  equity,  as  against  Kidd, 
or  as  against  any  person  purchasing  from  him 
with  notice  of  it.  But  Cobb  had  not  any  notice 
of  that  deed  ;  and  if  Kidd  had  a  legal  capacity 
to  convey  his  reversion,  it  must  have  legally 
vested  in  Cobb  ;  and  it  appears  to  me,  it  could 
not  have  been  legally  devested  by  any  of  the 
subsequent  events. 

Admitting  that  Kidd's  power  of  attorney,  to 
release  his  interest  to  Bogart,  could  not  law- 
fully be  revoked,  yet  the  release  was  not,  in 
fact,  executed,  and  the  reversion  in  fee  did,  in 
judgment  of  law,  reside  in  Kidd,  when  he  con- 
veyed it  to  Cobb,  in  1792.  It  was  a  breach  of 
trust,  or  of  good  faith  in  Kidd  ;  but  Cobb 
ought  not  to  be  affected  by  it,  for  he  was  a 
stranger  to  the  deed  to  Bogart,  and  to  its  con- 
tents. The  power  of  attorney  was  not  a  legal 
lien  or  incumbrance  upon  the  land,  affecting  a 
stranger  who  dealt  with  Kidd,  without  notice 
of  it.  The  most  that  can  be  said  is,  that  Kidd 
held  the  reversion,  subject  to  the  power,  or  as 
trustee  for  Bogart.  But  Cobb  did  not  know 
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that  Kidd  had  incapacitated  himself,  in  a  moral 
and  equitable  view,  from  conveying  the  rever- 
sion to  him,  or  that  he  had  already  authorized 
an  attorney  to  convey  it  to  Bogart.  Though  a 
549*]  trustee  *conveys  away  the  trust  sub- 
ject, in  breach  of  his  trust,  yet  if  he  had  the 
legal  title,  and  the  person  who  took  it  from 
him,  for  a  valuable  consideration,  had  no 
notice  of  the  trust,  he  will  hold  the  land  dis- 
charged of  the  trust.  It  appears  to  me  impos- 
sible to  maintain  that  Kidd  had  no  legal  capac- 
ity to  convey  his  reversionary  interest.  Who- 
ever has  the  legal  title  can  convey  it,  if  he  be 
under,  no  legal  disability.  If  he  holds  the 
land  in  trust,  or  if  Jie  be  under  a  contract 
to  convey,  or  has  given  a  power  of  attorney  to 
a  third  person  to  convey,  all  these  may  be  ob- 
ligations resting  upon  his  conscience,  and  dis- 
abling him  in  equity  to  convey;  but  still,  his  he 
does  convey,  and  to  a  person  who  has  no 
knowledge,  and  is  not  chargeable  with  any 
knowledge  of  these  equitable  impediments, 
and  who  pays  a  valuable  consideration,  the 
purchaser  will  hold,  and  the  party  injured 
must  look  to  him  who  has  broken  his  trust,  or 
violated  his  duty. 

The  events  subsequent  to  the  conveyance  to 
Cobb,  are  these :  Bogart  sold  to  Fowler,  in 
1791,  and  Fowler  to  Henderson,  the  plaintiff 
in  error,  in  1792 ;  neither  of  those  deeds 
was  recorded  until  1818  ;  and  in  that  year 
Bogart  died,  and  his  life  estate  terminated. 
There  was  no  release  under  the  power  of 
attorney  contained  in  the  deed  to  Bogart  until 
1802,  which  was  ten  years  after  Kidd  had 
anticipated  the  execution  of  that  power  by 
conveying  the  same  reversionary  interest  to 
Cobb.  This  release  or  execution  of  the  power, 
in  1802,  was  never  recorded,  and  when  Cobb 
sold  and  conveyed  to  the  defendant,  -Daven- 
port, in  1815,  for  $1,000  (and  which  deed  was 
immediately  recorded),  the  defendant  had  no 
knowledge  of  the  release  to  Bqgart.  If  he 
knew  of  the  power,  he  had  no  reason  to  pre- 
sume that  it  could  ever  be  executed,  consider- 
ing that  27  years  had  elapsed  between  the 
time  of  the  original  purchase  by  Bogart,  and 
the  purchase  by  the  defendant  from  Cobb,  and 
that  25  years  had  elapsed  since  the  issuing  of 
the  patent,  when,  according  to  the  language 
of  the  deed  to  Bogart,  the  power  was  intended 
to  be  executed.  Davenport,  the  purchaser 
from  Cobb,  had  good  reason  to  presume,  that 
if  any  execution  of  the  power  existed,  it  would 
have  appeared  upon  record,  for  the  Statute 
required  all  deeds,  affecting  in  law  or  equity 
the  military  lands,  to  be  recorded.  But 
55O*]  *whether  the  defendant  had  notice  or 
not,  is  immaterial,  provided  the  deed  to  Cobb 
was  valid,  and  conveyed  a  title  unaffected  by 
the  power.  Whatever  title  Cobb  had,  the  de- 
fendant would  take,  with  or  without  notice. 

The  case,  then,  appears  to  resolve  itself  into 
this  single  point :  did  the  execution  of  the 
power  contained  in  Kidd's  deed  to  Bogart,  by 
a  release  of  the  fee  to  Bogart,  in  1802,  over- 
reach and  destroy  the  intermediate  release  to 
Cobb  in  1792?  I  am  of  opinion  that  it  did 
not ;  and  I  do  not  put  the  cause  upon  the 
point,  whether  the  power  of  attorney,  con- 
tained in  the  original  deed  to  Bogart,  was,  or 
was  not,  a  power  legally  subject  to  revocation; 
and  whether  Kidd  could,  or  could  not,  revoke 
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it,  as  between  him  and  Bogart.  I  put  my 
opinion  upon  this  ground  :  that  the  reversion- 
ary estate  in  fee  in  the  premises,  after  the 
original  deed  from  Kidd  to  Bogart,  continued 
to  reside  in  Kidd,  and  that  Kidd  passed  that 
interest  to  Cobb,  prior  to  the  execution  of  the 
power,  and  that  Cobb  was  competent  to  take 
and  to  hold,  inasmuch  as  he  was  a  bona  fide 
purchaser,  without  notice  of  the  power,  and 
was  not  to  be  affected  by  a  subsequent  execu- 
tion of  it.  This  ground  appears  to  me  to  be 
just  and  solid,  and  founded  equally  on  the 
rules  of  law  and  principles  of  policy. 

It  cannot  properly  be  said  that  Kidd  did  not 
continue  seised  of  the  reversion  in  fee  after 
his  deed,  in  1788,  to  Bogart.  He  had  the 
entire  fee  in  himself,  and  as  he  conveyed  only 
a  life  estate  to  B. ,  the  residue, must  remain  in 
him,  and  could  only  pass  out  of  him  by  deed 
or  by  descent.  The  power  of  attorney  was  no 
conveyance  ;  it  was  an  authority  to  a  stranger 
to  convey  the  reversion  to  Bogart  ;  and  until 
the  execution  of  the  power,  the  reversion  con- 
tinued as  if  no  such  power  had  been  created. 

It  was  suggested  upon  the  argument  that  a 
power  of  this  kind  could  not  be  barred  or 
extinguished  by  a  conveyance,  and  that  when 
it  was  once  executed,  it  would  relate  back 
to  the  time  of  the  instrument  creating  the 
power.  Thus,  the  deed  to  Bogart,  in  1788, 
contained  a  power  of  attorney  to  third  per- 
sons, therein  named,  to  convey  the  whole 
estate  in  fee  to  Bogart ;  and  the  argument  is, 
that  when  the  power  was  executed,  no  matter 
when,  whether  in  ten,  twenty  or  fifty  years 
afterwards,  it  would  relate  back  to  the  time  of 
the  *deed  to  Bogart,  as  that  was  the  [*55 1 
origin  of  the  power,  and  would  avoid  all  inter- 
mediate conveyances  contrary  to  it.  I  am 
not  going  to  deny  the  general  doctrine,  that 
an  estate  created  by  the  execution  of  a  power 
takes  effect  as  if  created  by  the  original  deed. 
(Litt.,  sec.  169  ;  Co.  Litt.,  113  a,  and  Cook  v. 
Duckenfield,  2  Atk.,  562-567.)  But  this  is  only 
to  certain  purposes,  and  as  between  the  parties, 
and  not  as  to  the  intervening  rights  of  stran- 
gers to  the  power.  A  deed  executing  a  power, 
is,  in  many  respects,  considered  as  a  substan- 
tial independent  instrument.  Lord  Hardwicke 
is  said  (2  Ves.,  65)  to  have  decided,  that  such 
a  deed  was  a  conveyance  within  the  Stat.  of 
Elizabeth,  and  liable  to  be  affected  by  the  pro- 
visions of  the  Statute  against  fraudulent  con- 
veyances. It  is  a  deed  affecting  land,  within 
the  Registry  Acts  ;  and  in  countries  where 
deeds  are  required  to  be  recorded,  it  must  be 
recorded  as  well  as  any  other  deed  ;  other- 
wise, purchasers  would  be  unable  to  discover 
whether  the  power  had  been  executed,  and 
would  be  liable  to  be  defrauded.  This  was  so- 
decided  in  Scrafton  v.  Quincey,  2  Ves.,  413, 
by  Sir  John  Strange,  the  Master  of  the  Rolls. 
That  case  appears  'to  me  to  be  quite  decisive 
of  this  cause,  for  the  deed  under  the  power 
was  never  recorded  ;  and  therefore  the  deed 
to  Cobb,  and  the  deed  from  Cobb  to  Daven- 
port, the  defendant,  being  duly  recorded,  are 
certainly  entitled  to  preference.  When  the 
defendant  purchased  of  Cobb  in  1815,  it  was 
impossible  for  him  to  guard  himself  against 
the  secret  execution  of  this  power,  for  the 
evidence  of  the  execution  of  the  power  was 
not  upon  record. 
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This  doctrine,  that  a  deed  executing  a  power 
refers  back  to  the  instrument  creating  the 
power,  so  that  the  party  is  deemed  to  take 
under  the  deed  from  the  grantor  by  whom 
the  power  was  created,  and  not  from  the 
power,  is  a  fiction  of  law,  and  so  it  was  con- 
sidered in  Bartlett  v.  Ramsden,  \  Keb.,  570, 
relatio  estfictio  juris',  according  to  the  resolu- 
tion in  MenviPs  case,  13  Co.,  and  is  upheld  to 
advance  a  right,  not  to  advance  a  wrong,  or  to 
defeat  collateral  acts  which  are  lawful,  and 
especially  if  they  concern  strangers.  This 
limitation  of  the  fiction,  so  as  to  prevent  it 
from  doing  injury  to  strangers,  or  defeating 
mesne  lawful  acts,  is  the  common  language  of 
the  books  (4  Johns.,  234  ;  12  Johns.,  144  ;  18 
552*]  *Vin.,  587,  B,  pi.  2  ;  Butler  and  Baker's 
case,  3  Co.,  25,  29  a;  2  Vent.,  200),  and  it  re- 
ceived a  very  particular  illustration  by  Lord 
Hardwicke,  in  the  case  of  Marlborough  v. 
Godolphin,  2  Ves.,  78.  He  admitted  the  prin- 
ciple, that  where  a  person  takes  by  execution 
of  a  power,  he  takes  under  the  authority  of 
the  power  ;  but  there  was  no  case,  he  said,  to 
maintain  that  he  must  take,  by  relation,  from 
the  time  of  the  creation  of  the  power.  The 
meaning  of  the  rule  was,  that  persons  taking 
under  a  power,  must  take  in  the  same  manner 
as  if  the  power,  and  the  instrument  creating 
the  power,  had  been  incorporated  in  one  in- 
strument, but  not  in  the  same  time.  The  title 
is  derived  from  the  Act  creating  the  power, 
but  the  time  of  vesting  of  the  right  is  the  time 
of  the  act  of  execution  of  the  power.  These 
executions  of  power,  says  Lord  H.,  do  not 
refer  back,  like  assignments  in  commissions  of 
bankruptcy  ;  for  the  latter  refer  back  by  force 
of  the  Statutes  of  bankruptcy,  to  avoid  mesne 
wrongful  acts.  The  same  distinction  was  allud- 
ed to  by  Lord  Hardwicke,  in  Southby  v.  Stone- 
house,  2  Ves.,  610;  and  I  am  greatly  mistaken  if 
this  be  not  the  plain  common  sense  and  manifest 
justice  of  the  thing.  Any  other  construction 
would  lead  to  fraud  and  intolerable  abuse. 

It  is  stated  in  the  books  as  a  general  rule, 
that  a  simply  collateral  or  naked  power  cannot 
be  barred  or  extinguished  by  disseisin,  or  by 
fine,1  feoffment  or  other  conveyance.  (Albanie's 
case.  1  Co.,  110;  Digg's  case,  1  Co.,  173; 
Edwards  v.  Slater,  Hard. ,  410  ;  Willis  v.  Sher- 
ral,  1  Atk.,  479  ;  15  Hen.,  VII.,  fol.  11  b,  cited 
and  translated  in  Appendix  No.  1  to  Sugd. 
Treat,  of  Pow.)  It  is  said,  for  instance,  that 
if  a  power  to  sell  land  be  given  to  executors, 
and  the  heir  of  the  testator  enters  and  enfeoffs 
B.,  who  dies  seised,  yet  the  executors  may  sell, 
and  the  vendee  will  be  in  by  the  will,  which 
is  paramount  to  the  descent,  and  that  a  de- 
scent which  tolls  an  entry  does  not  toll  a 
power.  (Jenk.  Cent.,  184,  pi.  75;  Bro.  Abr. , 
tit.  Devise,  pi.  36  ;  Parsons  Ch.  J. ,  in  5  Mass., 
242.)  I  presume  that  I  may  venture,  upon 
the  strength  of  the  authorities  which  have 
been  previously  mentioned,  and  upon  the 
reason  of  the  thing,  to  question  the  univer- 
sality of  the  application  of  this  rule,  and  to 
insist  that  it  ought  to  be  confined  within  rea- 
*553]  sonable  limits.  *If  I  have  not  misap- 
prehended the  cases  on  this  subject,  such  a 
power  cannot  lay  dormant  and  concealed,  and 
then  spring  up,  at  any  distance  of  time,  and 
prevail  against  a  conveyance  from  the  person 
having  the  legal  title,  to  a  purchaser  for  valu- 
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able  consideration,  without  notice  of  the 
power  ;  and  especially,  if  the  lands  lie  (as  they 
do  in  this  case)  in  a  recording  county,  and  the 
purchaser's  deed  be  recorded  before  the  deed 
under  the  power,  and  without  knowledge  of 
that  deed.  So  far,  and  no  farther,  it  is  neces- 
sary to  go  in  this  case  ;  and  I  wish  to  be 
understood  as  confining  my  opinion  to  the  cir- 
cumstances of  this  case  I  conclude,  then, 

(1.)  That  Henderson,  the  plaintiff,  must 
make  out  his  title  to  the  fee  under  the  execu- 
tion of  the  power  of  attorney  contained  in  the 
deed  from  Kidd  to  Bogart  in  1788. 

(2.)  That  the  release  under  that  power 
operates  as  against  the  defendant,  only  from 
the  time  of  its  execution  in  1802,  and  is  not  to 
be  carried  back  by  relation  to  the  date  of  the 
deed  creating  the  power,  so  as  to  destroy  the 
operation  of  the  deed  to  Cobb,  in  1792,  and 
consequently  the  deed  from  him  to  the  defend- 
ant in  1815.  This  would  be  to  defeat  an  in- 
tervening vested  right  and  title  to  the  fee 
acquired  by  a  third  person,  from  the  party 
having  the  legal  title,  without  notice  of  the 
execution,  or  even  of  the  existence  of  the 
power.  The  deed  to  Bogart,  containing  the 
power,  was  not  recorded  until  after  the  record 
of  the  purchase  by  the  present  defendant,  and 
the  subsequent  deed  in  execution  of  the  power 
was  never  recorded.  If  a  title  so  acquired 
under  a  power  not  recorded,  was  to  prevail 
against  a  regular  title  fairly  acquired,  and  duly 
recorded  without  notice,  it  would  be  in  vain 
to  rely  upon  the  provisions  of  the  recording 
statutes.  A  party  need  only  create  a  power, 
and  let  it  sleep  for  an  age  unknown  and  unde- 
tected, and  then  awaken  its  potent  energies, 
and  sweep  away  the  titles,  and  the  hopes,  and 
the  fruits  of  a  whole  generation.  I  cannot 
bring  my  -mind  to  accede  to  any  such  mis- 
chievous doctrine  ;  and  I  am,  for  the  reasons 
assigned,  of  opinion  that  the  judgment  of  the 
Supreme  Court  ought  to  be  affirmed. 

This  being  the  unanimous  opinion  of  the 
court,  it  was  thereupon  ordered,  adjudged  and 
decreed  that  the  *judgment  of  the  Su-  [*554 
preme  Court  in  this  cause  be  affirmed  ;  and 
that  the  plaintiff  in  error  pay  to  the  defend- 
ant in  error  his  costs,  to  be  taxed  in  defending 
the  writ  of  error  in  this  court ;  and  that  the 
record  be  remitted,  &c. 

Judgment  of  affirmance. 

Affirming— 18  Johns.,  295. 
Cited  in— T  Hill,  198 ;  36  Ind.,  59. 


LOT  HADDEN,  Impleaded  with  JOHN  DA- 
VIS, Appellant, 

WM.  SPADER,  BENJAMIN  HAIGHT, 
HALSTED  E.  HAIGHT,  UNDERBILL 
HALSTEAD,  EZEKIEL  HALSTEAD, 
JOHN  GREACEN,  HENRY  TROW- 
BRIDGE.  JONATHAN  JEWETT  AND 
JAMES  N.  CODWISE,  Respondents. 

Power  of  Chancery  to  Aid  Judgment  Creditor — 
Judgment  Creditor,  whose  Execution  has  been 
Returned  "  Nulla  Bona,"  has  Priority  on 
Debtor's  Property  in  Hands  of  Trustee — Not 
Impaired  by  .Subsequent  Transfer  to  Other 
Creditors — Choses  in  Action  Reached. 

The  Court  of  Chancery  has  power  to  assist  a  judg- 
ment and  execution  creditor,  to  discover  and  reach 
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the  property  of  his  debtor,  in  whosesoever  hands 
it  has  been  placed,  out  of  the  reach  of  an  execution 

And  a  judgment  creditor  who  has  sued  out  exe- 
cution at  law,  which  has  been  returned  nulla  bond, 
acquires  a  priority  of  right  to  the  property  or  trust 
moneys  of  the  debtor,  in  the  hands  of  his  trustee, 
which  cannot  be  affected  or  impaired  by  any  sub- 
sequent assignment  by  the  debtor,  for  the  benefit 
of  all  his  creditors  generally,  or  for  the  benefit  of  a 
particular  creditor ;  and  any  payments  made  by  the 
trustee  of  the  debtor,  after  a  bill  filled  by  the  execu- 
tion creditor,  or  after  notice  of  this  equitable  right 
are  of  no  avail  against  such  creditor. 

And  it  makes  no  difference  whether  the  property 
of  the  debtor  consists  in  choses  in  action,  money  or 
stock ;  for  the  court  can  compel  the  debtor  or  his 
trustee,  to  pay  it  over  to  the  creditor;  and  can 
direct  a  transfer  and  sale  of  the  stock  for  the  bene- 
fit of  the  creditor. 

Citations— Mitf.  PI.,  103;  1  Sch.  &  Lef.,  420;  1 
Vern.,  399 :  1  P.  Wins.,  445 ;  2  Atk.,  600 ;  3  Atk.,  192 ; 
4  Johns.  Ch.,  671;  Amb.,  79,  596;  8  East,  435;  19 
Johns.,  345;  4  Johns.  Ch.,  690;  1  Ves.,  Jr.,  196;  1 
Anst.,  381 ;  9  Ves.,  189 ;  10  Ves.,  368  ;  Act,  sess.  40,  ch. 
55;  1  Johns. Ch.,  566 :  14  Johns.,  458 ;  1  Madd.  Ch.,8. 

A  PPEAL  from  the  Court  of  Chancery.  The 
11.  respondents,  Jan.  25,  1820,  filed  their  bill 
stating  that  John  Davis,  of  the  City  of  N.  Y., 
merchant,  being  largely  indebted  to  them  and 
others,  stopped  payment  June  26,  1819,  and 
refused  to  pay  any  of  his  creditors.  That 
being  possessed  of  a  larg(3  stock  in  trade,  and 
having  debts  due  to  him  to  a  large  amount,  he, 
for  the  purpose  of  defrauding  his  creditors, 
combined  with  the  appellant,  Hadden,  to  con- 
ceal the  property,  so  as  to  retain  it  for  his  own 
use,  and  delivered  the  same  to  the  appellant, 
who  still  retained  the  same,  or  the  proceeds 
thereof,  with  a  view  of  concealing  or  dispos- 
ing thereof,. to  prevent  the  same  from  being 
levied  on  by  execution  on  any  judgment  which 
might  be  obtained  against  John  Davis.  That 
the  respondents  have  obtained  judgments,  and 
655*J  issued  writs  of  fieri  facias  against  *Da- 
vte,  on  which  the  sheriff  had  returned  nulla 
bona.  The  bill  prayed  a  discovery ;  and  that 
the  assignment  to  H. ,  the  appellant,  might  be 
declared  void;  and  that  all  the  goods  and  chat- 
tels of  Davis,  in  the  hands  of  the  appellant, 
might  be  submitted  to  the  operation  of  the 
executions,  for  the  benefit  of  the  respondents; 
and  for  the  payment  of  the  demands  of  such 
other  of  the  bona  fide  creditors  of  Davis  as 
should  come  in  and  contribute  to  the  expenses 
of  the  suit ;  and  that  the  appellant  and  Davis 
might  account,  &c.,  and  for  general  relief, 
&c. 

The  answers  of  Hadden  and  Davis  admitted 
the  insolvency  of  Davis,  who  stopped  payment 
June  26,  1819,  and  was  indebted  as  stated  in 
the  bill.  They  stated  that  Davis  then  owed 
Hadden  a  confidential  debt  of  $2,386.40, 
which  E.  then  paid  in  goods  at  cost.  That  on 
the  same  day  D.  assigned  to  the  appellant  all 
the  residue  of  his  goods,  stock  in  trade,  &c. , 
in  trust,  &c.,  with  a  proviso  that  the  assign- 
ment should  be  void  unless  all  the  creditors  of 
D.  should  sign  the  same,  and  release  him  from 
all  their  demands,  upon  receiving  their  several 
proportions  under  the  said  assignment,  within 
thirty  days  from  the  date.  That  the  creditors 
refused  to  release  D.  within  that  time,  and 
the  assignment  became  void  after  the  expira- 
tion of  the  thirty  days.  That  in  consequence 
thereof,  D.,  July  29,  1819,  made  a  second 
assignment  to  the  appellant,  described  in  a 
schedule  annexed,  in  trust  for  certain  credit- 
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ors  named  in  another  schedule  annexed  to  the 
assignment ;  that  by  that  assignment  the  appel- 
lant was  to  convert  all  the  property  into  cash, 
and  to  offer  five  shillings  in  the  pound  to  such 
of  the  creditors  as  should  release  D. ;  that  the 
appellant  accordingly,  Aug.  18,  1819,  sold  all 
the  property  at  auction,  for  $1,486.17;  and 
that  the  said  creditors  refused  to  accede  to  the 
terms  offered  ;  and  the  appellant  held  the  pro- 
ceeds of  the  sales  made  under  the  assignment, 
in  trust  for  D. ;  and  that  when  the  second 
assignment  became  void,  the  appellant  had  in 
his  hands  $2,207.17  belonging  to  Davis,  in- 
cluding the  proceeds  of  the  sale  of  the  goods, 
and  $721.10  assigned  to  him  in  like  manner. 
That  the  appellant  had  paid  to  D.  various 
sums  from  that  fund,  and  *had  a  bal-  [*55(i 
ance  remaining  in  his  hands,  at  the  time  of 
filing  this  answer,  of  $799.33  belonging  to  Da- 
vis. They  denied  that  there  was  any  collusion 
or  fraudulent  combination  between  them,  to 
delayer  defraud  the  creditors  of  D.,.or  to 
hinder  the  goods  from  being  levied  upon  by 
execution.  There  was  a  general  replication 
to  the  answers.  The  cause  was  heard  and 
decided  in  the  Court  of  Chancery  upon  the 
bill  and  answers,  without  taking  any  proof  in 
the  cause.  The  Chancellor  declared  that  the 
plaintiffs,  at  the  time  of  filing  their  bill,  had 
acquired,  as  execution  creditors  at  law,  a  prior- 
ity of  right,  valid  in  equity  to  the  trust  moneys 
belonging  to  D.,  in  the  hands  of  the  appellant 
H.;  and  that  all  payments  of  the  same  by  H. 
to  D.,  subsequent  to  the  filing  of  the  bill,  con- 
taining notice  of  that  right,  and  of  their  claim 
in  pursuance  of  it,  were  made  in  his  own 
wrong  ;  and, he  considered  the  doctrine  in  the 
cases  of  Brinkerhoff  v.  Brown,  4  Johns.  Ch. , 
687,  and  M'Dermuttv.  Strong,  4  Johns.  Ch., 
671,  as  applying  and  governing  the  case.  He 
accordingly  decreed  that  "the  defendants,  or 
one  of  them,  within  thirty  days,  pay  to  the  solic- 
itor of  the  plaintiffs  the  $974.72,  with  interest 
from  Jan.  29, 1820,  and  the  costs  of  the  suit,  or 
that  execution  issue,  &c.,  and  that  the  same 
when  received  be  paid  to  the  plaintiffs,  ratably 
in  proportion  to  the  amount  of  their  judg- 
ment." From  this  decree  the  defendants  below 
appealed  to  this  court. 

THE  CHANCELLOR  assigned  the  reasons  for 
his  decree,  as  above  stated  ;  and  see  S.  C.,  5 
Johns.  Ch.,  280. 

Mr.  Isaac  Hamilton,  for  the  appellant  con- 
tended : 

1.  That  the  cause  having  been  submitted  on 
the  bill  and  answers,  and  the  answers  denving 
all  fraud,  the  conduct  of  the  appellant  must 
be  considered  bona  fide. 

SPENCER,  Ch.  J.  The  decree  of  the  Chan- 
cellor does  not  proceed  on  that  ground. 

Mr.  Hamilton.  The  question  then  comes  to 
this  :  whether  a  creditor  can  call  on  the 
creditor  of  his  debtor,  and  recover  moneys 
*belonging  to  the  debtor,  out  of  his  [*657 
hands.  But,  to  enable  a  creditor  to  do  this, 
he  must  show  that  he  has  an  existing  lien. 
To  constitute  such  a  lien,  there  must  be,  not 
merely  the  suing  out  of  an  execution,  but 
some  act  done  under  the  execution,  amount- 
ing to  a  levy  on  the  property.  (Haggerty  v. 
Wilber,  16  Johns.,  287  ;  Hendricksv.  Robinson, 
2  Johns.  Ch.,  283,  312,  313.)  All  diligence  on 
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the  part  of  the  sheriff  is  denied  by  the  answers; 
and  there  is  no  evidence  of  a  levy,  or  of  any 
attempt  to  levy  on  the  property,  so  as  to  entitle 
the  judgment  creditors  to  the  aid  of  a  court  of 
equity.  Nor  does  it  appear,  from  the  plead- 
ings, that  the  respondents,  or  any  of  them, 
were  the  oldest  judgment  creditors,  or  that 
they  have  sued  out  execution  and  filed  their 
bill  before  any  other  judgment  creditor. 
{M'Dermuttv.  Strong,  4. Johns.  Ch.,  691.) 

SPENCER,. Ch.  J.  We  shall  not  intend  there 
is  any  elder  judgment,  as  that  has  not  been 
alleged  in  the  answers. 

Mr.  Hamilton.  The  fact  that  there  are  no 
prior  judgment  creditors  ought  expressly  and 
affirmatively  to  appear  from  the  plaintiff's 
own  showing.  But  the  goods  of  Davis  hav- 
ing been  assigned  and  turned  into  cash,  before 
the  respondents  obtained  judgment,  the  exe-. 
cutions  were  no  lien,  at  law,  on  the  surplus 
cash,  or  resulting  interest  of  the  assignor,  in 
the  hands  of  the  appellant.  It  had  become  a 
mere  chose  in  action  ;  and  choses  in  action,  or 
stock,  not  being  liable  to  creditors,  cannot  be 
levied  on,  or  reached  by  execution, .in  law  or 
equity.  (2  Johns.  Ch.,  312;  Dundas  v.  Du- 
tens,  1  Ves.,  Jr.,  196  ;  Nantes  v.  Corrock,  9 
Yes.,  189  ;  Caittaud  v.  Estwick,  2  Anst.,  381  ; 
4  Johns.  Ch.,  692  ;  Wilkes  v.  Ferrie,  5  Johns., 
335;  Bogerl  v.  Perry,  17  Johns.,  351.)  In 
Angel  v.  Draper,  1  Vern.,  399,  the  case  rests 
on  the  ground  of  fraud.  The  cases  cited  by 
the  Chancellor,  in  Brinckerhoff  v.  Brown,  from 
1  P.  Wins.,  445  ;  3  Atk.,  192,  739,  and  8  East, 
467,  are  clearly  distinguishable  from  the  pres- 
sent.  They  merely  show  that  an  execution 
creditor  was  allowed  to  redeem  a  chattel. 
The  cases  in  6  Ves.,  788;  1  Eq.  Cas.  Abr., 
232;  2  Dick.,  575,  decide  only  that  a  judg- 
65£f*]  ment  creditor  *may  go  into  a  court  of 
equity  for  discovery.  In  M'Dermutt  v.  Strong, 
4  Johns.  Ch..  687,  the  plaintiff's  execution 
had  been  actually  levied  on  ships,  by  which 
he  had  acquired  a  right  to  redeem  them  from 
the  previous  lien.  Bayard  v.  Hoffman,  4 
Johns.  Ch.,  450,  was  a  cause  of  a  voluntary 
settlement  of  all  the  property  of  an  insolvent, 
including  stock,  which  was  held  to  be  void 
under  the  Statute  of  Frauds.  The  Chancellor 
cites  9  Ves..  189,  and  10  Ves.,  368,  as  contain 
ing  repeated  dicta  of  Lord  Eldon,  that  chan- 
cery cannot  give  execution  against  stock,  eo 
nomine,  upon  which  there  is  no  lien.  The 
result  of  all  the  cases  is,  that  money,  put 
into  the  hands  of  another,  conditionally,  can- 
not be  reached  by  the  process  of  a  court  of 
law  or  of  equity.  (Rob.  Fraud.  Conv. ,  421, 
422.)  The  Supreme  Court,  in  Handy  v.  Dob- 
bin, 12  Johns.,  220,  said  that  money,  in  the 
actual  possession  of  a  defendant  himself, 
might  be  taken  on  an  execution  against  him  ; 
but  not  the  money  of  the  defendant,  in  the 
hands  of  a  third  person.  (1  Cr.,  133  ;  4  East, 
510  ;  9  East,  48  ;  5  Bos.  &  P.,  376.) 

SPENCER,  Ch.  J.  The  respondents  admit 
that  they  cannot  touch  the  money  by  an  exe- 
cution at  law  ;  and  it  is  on  that  ground  that 
they  filed  their  bill  in  chancery. 

Mr.  G.  Griffin,  contra,  said  it  would  not  be 
denied  that,  according  to  the  plainest  prin- 
ciples of  justice  and  equity,  every  person 
ought  to  pay  his  honest  debts  ;  and  if  he  is 
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unwilling,  the  law  ought  to  compel  him  to  do 
so  ;  but  if  courts  of  law,  from  any  defect  of 
power,  are  unable  to  afford  an  adequate 
remedy  for  that  purpose,  relief  must  be  found 
in  the  Court  of  Chancery.  That  equity  will 
s^ive  relief  in  such  a  case,  was  fully  established 
by  the  authorities.  (2  Johns.  Ch.,  283,  296; 
1  Vern.,  399;  1  P.  Wms.,  445;  2  Atk.,  477; 
3  Atk.,  192,  739;  2  Ves.,  51;  4  Ves.,  Jr., 
651  ;  Mitf.  PI.,  101,  102  ;  Coop.  Eq.  PL,  148, 
149.)  It  is,  therefore,  necessary  merely  to 
answer  the  objections  which  have  been  raised 
by  the  counsel  on  the  other  side. 

It  is  said  that  there  has  been  no  levy.  The 
respondents  filed  their  bill  on  the  very  ground 
that  they  could  not  *make  a  levy.  [*55O 
Had  they  been  able  to  levy  on  the  property, 
they  would  have  pursued  the  highway  of 
the  common  law.  But  it  is  enough  to  lay 
a  foundation  for  their  claim  to  the  interfer- 
ence of  a  court  of  equity,  that  they  have  a 
judgment,  and  have  used  legal  diligence,  by 
issuing  an  execution,  which  has  been  returned 
nulla  bona,  because  the  defendant  had  placed 
his  property  beyond  its  reach. 

Again  ;  it  is  said  there  may  be  other  and 
prior  judgments  ;  but  there  is  no  evidence  of 
the  fact ;  and  a  solemn  decree  of  the  Court  of 
Chancery  is  not  to  be  reversed  on  a  mere  con- 
jecture. It  has  been  decided  that  money  may 
be  taken  in  execution.  (12  Johns.,  220,  395  ; 
1  Cr.,  133.)  Is  money,  then,  properly  speak- 
ing, a  chose  in  action  ?  The  difficulty,  as  to 
levying  on  the  money  here,  does  not  arise 
from  the  nature  of  the  subject  to  be  levied 
upon,  but  from  the  situation  in  which  it  has 
been  placed  by  the  debtor.  But,  admitting 
that  money  is  a  chose  in  action,  is  this  court 
prepared  to  say  that  the  mighty  mass  of  prop- 
erty existing  under  that  appellation  is  not  to 
be  subjected  to  the  payment  of  debts  ?  The 
first  case  in  which  the  question  appears  to 
have  been  raised  in  England  was  that  of  Tay- 
lor v.  Jones,  in  1743.  (2  Atk.,  600.)  A  settle- 
ment was  decreed  void  as  to  creditors,  before 
and  after  the  marriage,  and  the  trust  estate, 
which  consisted  of  stock,  was  ordered  to  be 
sold  and  applied  for  the  payment  of  debts. 
The  case  of  King  v.  Dupine,  mentioned  in  a 
note  to  that  case  (3  Atk.,  603),  was  in  1744, 
and  Lord  Hardwicke  decreed  that  the  rever- 
sion of  four  exchequer  annuities,  to  which  the 
defendant  was  entitled,  should  be  assigned  to 
the  plaintiff,  a  judgment  creditor,  who  had 
filed  a  bill,  praying  to  have  them  sold  for  the 
payment  of  her  debt.  In  Horn  v.  Horn, 
Ambl.,  79,  decided  in  1749,  the  plaintiff,  a 
judgment  creditor,  who  had  issued  an  exe- 
cution, which  was  returned  nulla  bona,  find- 
ing that  the  defendant  had  public  stock,  stand- 
ing in  the  names  of  trustees,  filed  a  bill  to 
have  it  made  subject  to  the  payment  of  her 
debt.  It  is  true  Lord  Hardwicke  dismissed 
the  bill,  because  the  plaintiff,  after  it  was 
filed,  issued  a  ca.  sa.  on  her  judgment,  on 
which  the  defendant  was  arrested  and  held  in 
custody  ;  yet,  if  no  ca.  sa.  had  been  taken  out, 
the  bill  would  undoubtedly  have  been  sus- 
tained ;  for  though  Lord  *Hardwicke  [*56O 
expressed  no  opinion  on  that  point,  yet  the 
reporter  adds  a  nota  bene,  that  the  bill,  had  it 
not  been  for  the  ca.  sa.,  would  have  been  held 
proper  to  subject  the  stock  in  the  hands  of  the 
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the  trustees.  The  case  of  Patridge  v.  Gopp, 
Ambl.,  596;  1  Eden,  163,  iu  1758,  supports 
the  same  doctrine.  Thus  stood  the  English 
law  prior  to  Apr.,  1775,  and  according  to  the 
Constitution,  became  the  law  of  the  State. 
We  have  no  privileged  species  of  property, 
any  more  than  a  privileged  order  of  men. 
The  principle  of  our  law,  as  well  as  its  policy, 
is  to  subject  all  the  property  of  a,  debtor  to 
the  payment  of  his  debts.  But  what  has  been 
the  law  of  England  since  the  period  of  our 
independence  ?  In  Dundas  v.  Dutens,  decided 
in  1790  (1  Ves.,  196),  Lord  Thurlow  first  ex- 
presses a  doubt  as  to  the  power  of  the  court 
to  reach  stock  standing  in  the  name  of  the 
party,  unless  there  was  a  lien  upon  it.  This 
was  after  the  system  of  English  bankrupt  laws 
had  been  established,  when  it  became  less 
necessary  to  maintain  the  general  power  of  the 
court  over  this  species  of  property.  In  Scott 
v.  Scholey,  8  East,  467,  Lord  Ellenborough 
was  of  opinion  that  an  execution  creditor 
might  have  a  decree  in  equity  for  the  sale  of 
a  mortgage  term  for  years,  or  a  mere  equitable 
interest,  to  satisfy  his  debt.  We  may  then 
place  Lord  E.  with  Lord  Northington  and 
Lord  Hardwicke,  in  the  scale  against  the 
doubts  of  .Lord  Thurlow,  Lord  Eldon  and 
Lord  (Manners.  But  it  is  enough  for  the  re- 
spondents that  the  law,  as  it  stood  in  1775,  is 
in  their  favor.  The  consequences  of  the  doc- 
trine contended  for  by  the  other  side  are 
obvious.  A  debtor  may  possess  millions  of 
property,  in  stock,  bonds  or  money  ;  may  riot 
in  luxury,  and  set  his  creditors  at  defiance. 

PLATT,  J.  Is  there  not  a  sufficient  remedy 
under  the  9th  section  of  the  Insolvent  Act; 
or,  if  the  person  of  the  debtor  cannot  be 
reached  under  the  Absent  and  Absconding 
Debtor  Act  ? 

Mr.  Griffin.  The  remedy  afforded  by  that 
section  of  the  Statute,  though  it  appears  pow- 
erful on  paper,  has  been  found  wholly  inef- 
fectual in  practice. 

Again  ;  the  appellant  paid  over  the  money  to 
561*]  Davis  four  *months  after  the  respond- 
ents filed  their  bill,  which  was  a  sufficient 
notice.  (Jackson  v.  Dickenson,  15  Johns., 
309.) 

Mr.  T.  A.  Emmet,  in  reply,  said  it  was  cer- 
tainly a  principle  of  strict  morality  that  a  man 
should  pay  his  honest  debts  ;  but  this  was,  in 
some  degree,  a  duty  of  imperfect  obligation. 
The  positions,  however,  of  the  counsel  for  the 
respondents,  that  the  law  would  compel  the 
unwilling  debtor ;  and  if  the  remedy  at  law 
was  defective,  a  court  of  equity  would  afford 
an  adequate  remedy  for  that  purpose,  were 
neither  of  them  wholly  true,  nor  wholly  false. 
The  law  does  afford  a  remedy  to  a  certain 
extent ;  and  if  defective,  it  is  for  the  Legisla- 
ture, not  a  Court  of  Chancery,  to  supply  the 
defect.  In  England,  the  Legislature  have 
interposed,  and  passed  bankrupt  laws  which 
reach  merchants  and  traders.  Our  Legislature 
has  gone  further,  and  extended  its  aid  against 
debtors  of  every  description,  who,  after  being 
arrested  on  a  ca.  sa.,  do  not,  within  sixty  days, 
pay  the  demands  against  them  ;  and  subjects 
all  their  property,  real  and  personal,  including 
choses  in  action,  to  the  payment  of  their  debts. 
There  appears,  therefore,  to  be  no  urgent  ne- 
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cessity  for  courts  to  stretch  the  law,  to  meet  a 
supposed  evil  in  a  particular  case. 

Did  Lord  Thurlow,  in  1790,  say  that  he  was 
making  anew  law,  or  that  he  declared  the  old 
law  ?  We  contend  that  the  cases  cited  for  the 
respondents  never  were  the  law  of  England, 
or  of  this  State.  The  money  received  by  the 
appellant,  in  this  case,  was,  in  no  sense,  a 
trust.  Hadden  held  as  a  debtor  of  Davis.  The 
assignment  to  him  became  absolutely  void,  in 
consequence  of  the  creditors  not  complying 
with  conditions  on  which  it  was  made. 

There  are  two  classes  of  cases  in  which 
courts  of  equity  have  interfered  in  aid  of  a 
creditor  :  1.  In  order  to  compel  a  discovery  of 
assets,  tangible  by  execution  at  law.  2.  To 
remove  an  impediment  created  by  equity  ;  and 
all  that  is  allowed  in  this  class  of  cases,  was  to 
let  in  the  judgment  creditor  to  redeem  the 
equitable  incumbrance,  and  thereby  remove 
the  impediment.  The  case  of  Brinckerhoff  v. 
Brown  belongs  to  the  first  class ;  that  of 
M'Dermutt  v.  Strong  to  *the  second.  [*562 
In  Bayard  v.  Hoffman,  4  Johns.  Ch. ,  450,  the 
Chancellor  has  very  ably  discussed  the  princi- 
ple, though  he  did  not  make  it  the  ground  of 
his  decision  in  that  case.  The  cases  of  Tay- 
lor v.  Jones,  Home  v.  Horne,  King  v.  Dupine 
and  Patridge  v.  Gopp,  which  have  been  relied 
upon  by  the  other  side,  have  been  shaken,  if 
not  overruled,  by  numerous  subsequent  decis- 
ions ;  and  are  considered  by  all  the  elementary 
writers  as  overruled.  (Rob.  Fraud.  Conv., 
421,  422;  Atherl.  Fam.  Settl.,  221,  222.)  The 
opinions. of  Lord  Eldon,  in  Dundas  v.  Dutens, 
1  Ves.,  Jr.,  196;  Nantes  v.  Corrock,  9  Ves., 
189;  Rider  v.  Kidder,  10  Ves.,  368,  are  not 
mere  dicta,  but  decisions  on  this  point.  (2 
Cox,  239,  240 ;  Simmons  v.  Kinnard,  4  Ves,., 
735-745.)  In  Caillaud  v.  EstQick,  2  Anst.,  381, 
the  counsel  arguendo,  cite  the  case  of  Dundas 
v.  Dutens,  as  decided  by  Lord  Thurlow  ;  and 
Chief  Baron  M' Donald  said,  he  remembered 
applying,  in  behalf  of  the  Crown,  to  have  the 
assistance  of  equity,  in  aid  of  an  extent,  to  get 
at  stock  in  the  funds,  and  it  was  refused.  In 
M'Cartry  v.  Goold,  1  Ball  &  Beatty,  387,  Lord 
Manners  expressly  decides  this  point,  that 
choses  in  action,  or  stock,  could  not  be  reached 
by  the  Court  of  Chancery.  And  in  Brincker- 
hoff v.  Brown  the  Chancellor  recognizes  this 
doctrine.  He  says.  "  if  a  creditor  seeks  aid  as 
to  real  estate,  he  must  show  a  judgment  creat- 
ing a  lien  upon  such  estate  :  if  he  seeks  aid  in 
respect  to  personal  estate,  he  must  show  an 
execution  giving  him  a  legal  preference  or  lien 
upon  the  chattels." 

WOODWORTH,  J.  It  would  be  matter  of 
surprise  as  well  as  regret,  if,  in  a  system  of 
jurisprudence,  that  has  been  matured  by  the 
wisdom  of  ages,  adequate  remedies  were  not 
provided  for  the  violation  of  every  important 
civil  right.  Although  this  consideration  will 
have  no  influence  in  deciding  on  a  case,  where 
the  power  of  the  court  to  redress  an  alleged 
wrong  is  drawn  in  question,  it  may,  neverthe- 
less, be  useful  in  calling  for  the  most  careful 
and  strict  examination,  before  the  point  is 
conceded  that  there  is  no  efficient  remedy. 
The  rules  and  maxims  of  a  Court  of  Chancery 
are  as  fixed  as  those  which  govern  inferior 
jurisdictions.  To  break  in  upon  these  rules, 
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*553]  because  the  court  may  deem  *it  expe- 
dient and  salutary,  would  justly  excite  alarm, 
and  be  the  source  of  incalculable  evi)s.  Every 
man  of  intelligence  knows  too  well  the  value 
of  stability  and  uniformity  in  judicial  decis- 
ions, to  countenance,  for  a  moment,  any  in- 
direct attempt,  under  the  semblance  of  resist- 
ing a  particular  mischief ,  to  invade  or  encroach 
on  the  legislative  power.  To  determine,  in 
every  case,  the  precise  boundary,  may  be  a 
difficult  and  delicate  task.  Such  a  conflict, 
however,  cannot  be  of  frequent  occurrence, 
because  the  general  powers  of  courts  are  de- 
fined with  sufficient  accuracy  to  guard  against 
an  excess  of  jurisdiction.  On  the  argument, the 
power  and  authority  of  the  Court  of  Chan- 
cery to  grant  the  relief,  which  has  given  rise 
to  this  appeal,  was  strongly  contested.  It  is 
not  pretended  that  a  court  of  common  law 
possesses  adequate  powers.  The  subject  in 
controversy  has  been  withdrawn  beyond  the 
reach  of  its  process. 

A  court  of  equity  is  the  only  tribunal,  whose 
proceedings  can  reach  the  property  of  a  debtor 
in  the  hands  of  his  trustee  ;  for  I  shall  sub- 
sequently endeavor  to  show  that  the  remedy, 
under  the  Act  Giving  Relief  in  Cases  of  Insolv- 
ency, is  ineffectual  and  illusory,  and  may  be 
evaded  by  every  fraudulent  debtor. 

It  is  laid  down  as  an  undeniable  proposition, 
that  the  jurisdiction  of  a  court  of  equity  will 
be  exercised,  when  the  principles  of  law,  by 
which  the  ordinary  courts  are  guided,  give  a 
right ;  but  the  powers  of  those  courts  are  not 
sufficient  to  afford  a  complete  remedy,  or  their 
modes  of  proceeding  are  inadequate  to  the  pur- 
pose. (Mitf.  PL,  103.)  Hence  a  system  of 
jurisprudence  has  grownup,  adapted  to  afford 
a  remedy  for  injuries  not  cognizable  in  other 
courts.  These  principle  are  fixed  and  certain  ; 
but,  as  Lord  Redesdale  observes  in  Bond  v. 
Hopkins,  1  Sch.  &  Lef.,420,  "  they  decide  new 
cases  as  they  arise,  by  the  principles  on  which 
former  cases  have  been  decided,  and  may  thus 
illustrate  or  enlarge  the  operation  of  those 
principles."  And  again  ;  "  Nothing  is  better 
settled  in  courts  of  equity  than  that,  where  a 
title  exists  at  law,  and  in  conscience,  and  the 
effectual  assertion  of  it  at  law  is  unconscien- 
tiously  obstructed,,  relief  should  be  given  in 
554*]  equity  ;  and  *that,  when  a  title  exists 
in  conscience,  though  there  be  hone  at  law, 
relief  should  also,  though  in  a  different  mode, 
be  given  in  equity." 

In  cases  of  trust  and  fraud,  Mr.  Maddock 
observes  (1  Madd.  Ch.,  8),  courts  of  equity 
seem  unwilling  to  set  bounds  to  their  jurisdic- 
tion, and  say  how  far  they  will  go  ;  evidently, 
because  fraud  and  trusts  are  peculiarly  of 
chancery  jurisdiction,  and  consequently  its 
powers  ought  to  be  so  exercised,  that  no  sub- 
tlety or  cunning  shall  be  able  to  prevent  the 
detection  of  fraud,  or  cause  the  failure  of  jus- 
tice ;  that  a  trustee,  while  acting  fairly  and 
honestly,  shall  be  sure  of  the  protection  of  the 
court,  but  never  be  permitted  to  become  the 
instrument  of  wrong. 

The  case  now  before  the  court  raises  this 
question  ;  whether  a  debtor,  who  has  placed 
his  funds  in  the  hands  of  a  trustee,  where  they 
cannot  be  reached  by  an  execution  at  law,  can 
put  his  creditor  at"  defiance,  and  enjoy  the 
benefit  of  those  funds,  which  ought  to  be 
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appropriated  to  the  payment  of  his  debts. 
The  injustice  and  immorality  of  such  a  course 
will  not  be  doubted  ;  but  is  is  urged  that  the 
powers  of  the  court  cannot  rightfully  be  car- 
ried so  far  as  to  correct  the  mischief  ;  and  if 
they  could,  the  application  of  the  rule  would 
be  attended  with  great  and  serious  inconven- 
ience. If,  in  truth,  no  case  could  be  found, 
where  relief  had  been  applied  for,  or  granted 
on  facts  similar  to  those  before  us,  that  result 
would,  by  no  means,  establish  the  doctrine 
contended  for ;  the  inquiry  would  still  be,  do 
not  the  great  and  comprehensive  powers  of 
the  Court  of  Chancery,  in  relation  to  fraud 

!  and  trusts,  necessarily  confer  the  right  to  come 
in  aid  of  a  court  of  law,  by  compelling  the 
trustee  to  pay  over  to  the  creditor,  the  funds 
on  which  he  has  no  claim,  nor  any  right  to 
withhold  ?  It  will  be  recollected  that  Had- 
den,  the  trustee,  admits  the  amount  of  money 
in  his  hands  belonging  to  Davis,  at  the  time 
the  bill  was  filed  and  when  his  appearance  was 
entered.  His  Honor,  the  Chancellor,  has  de- 
creed the  payment  of  that  sum,  to  be  distrib- 
uted ratably  among  the  respondents,  in  pro- 
portion to  the  amount  due  on  their  respective 
judgments.  If  courts  of  equity  in  Eng- 
land have  acted  upon  this  principle,  it  will 
greatly  fortify  and  support  the  inference  I 

|  have  drawn  *f  rom  the  general  powers  [*565 
of  the  court ;  and  although  it  may  appear 
that  the  doctrine  has  been  questioned  in  some 
modern  decisions,  they  cannot  be  regarded  as 
authority.  When  they  are  opposed  to  cases 
adjudged  prior  to  our  Revolution,  it  must  be 
kept  in  mind  that  the  law,  as  settled  by  Eng- 
lish adjudications  at  the  time  we  adopted  the 
common  |law,  cannot  be  departed  from,  until 
those  adjudications  are  clearly  shown  to  be 
erroneous.  The  earliest  case  I  have  met  with, 
is  that  of  Angel  v.  Draper,  1  Vern.,  899, 
decided  in  1686;  the  plaintiff  had  obtained 
judgment  at  law,  and  then  filed  his  bill,  alleg- 
ing that  the  defendant,  upon  pretense  of  a 
debt  due  to  himself,  and  to  prevent  the  plaint- 
iff's having  the  benefit  of  his  judgment,  had 
got  goods  of  the  defendant,  of  great  value, 
into  his  hands,  and  prayed  an  account  and 
discovery  ;  the  defendant  demurred,  because 
the  plaintiff  had  not  alleged  that  he  had  sued 
out  a  fi.  fa.;  for,  until  he  had  so  done,  the 
goods  were  not  bound  by  the  judgment,  nor 
the  plaintiff  entitled  to  a  discovery  or  account. 
The  court  allowed  the  demurrer,  on  the 
ground  that  the  plaintiff  ought  to  have  sued 
out  execution  before  he  brought  his  bill.  It 
does  not  distinctly  appear  whether  the  goods 
remained  unsold,  so  that  the  execution  would 
have  been  a  lien  at  law,  or  whether  they  had 
been  converted  into  money  ;  and  therefore  the 
case  does  not  fully  come  up  to  the  one  under 
consideration.  It  may,  however,  be  inferred 
that  the  Chancellor  denied  the  relief,  on  the 
ground  that  no  execution  had  issued,  without 
inquiring  whether  it  could  have  been  a  lien  or 
not ;  making  the  relief  to  depend  on  a  condi- 
tion precedent,  to  wit :  that  the  plaintiff  had 
done  all  that  was  practicable  at  law  ;  this 
would  have  appeared  had  afi.fa.  been  sued 
out,  and  returned  nulla  bona.  I  am  the  more 
inclined  to  believe  this  was  the  principle  of 
the  decision,  because,  on  that  ground,  it  seems 
to  present  a  case  for  equity  jurisdiction  ;  the 

1117 


COURT  OF  ERRORS,  STATE  OP  NEW  YORK. 


565 

powers  of  a  court  of  law  not  being  sufficient 
to  afford  a  complete  remedy. 

In  Balch  v.  Wastatt,  1  P.  Wms.,445,  decided 
in  1718,  Vernon,  of  counsel  for  the  plaintiff, 
cited  a  case  where  Lord  Nottingham  held  that 
one  who  had  a  judgment,'  and  had  lodged  a 
fieri  J 'arias  in  the  hands  of  the  sheriff,  to  which 
nulla  boaa  was  returned,  might,  afterwards, 
566*]  bring  a  bill  *against  the  defendant,  or 
any  other,  to  discover  any  of  the  goods  or  per- 
sonal estate,  and  by  that  means,  to  affect  the 
same  ;  but  he  must  first  go  as  far  as  he  could 
at  law,  by  delivering  the  writ  of  fi.  fa.  and 
getting  it  returned. 

The  case   of    Taylor  v.   Jones,  2  Atk.,  600 
(1743),  decides  that  property  not  tangible  by  a 
fi.  fa.  will  be  reached  by  a  court  of  equity. 
'The  bill  was  filed  by  simple  contract  creditors, 
to  compel  the  payment  of  their  debts  out  of 
stock  vested  in  trustees,  for  the  benefit  of  the 
defendant  for  life,  of  his  wife,  for  life,  and 
afterwards  for  the  benefit  of  his  children. 
The  settlement  was  held  fraudulent  and  void, 
and  the  Master  of  the  Rolls  decreed  the  stock 
to  be  sold  and  applied  to  the  creditors.     If 
rightly  decided,  this  case  disposes  of  the  ob- 
jection that  money  in  the  hands  of  a  trustee 
cannot  be  subjected  to  the   respondents'  de- 
mand ;  for    if  stock  could   be  sold,  and  the 
money  applied,  it  follows  that  goods  converted 
into  money  can  claim  no   exemption.     This 
case  is  important  to  show  that  the  nature  of 
the  property  sought  to  be  recovered,  interposes 
no  formidable  barrier  ;  and  for  this  purpose 
it  is  an  authority.     The  counsel  for  the  appel- 
lant contended  that  the  principle  of  this  de- 
cision had  been  overruled  in  all  the  cases,  and 
cited  3  Atk.,  192,  and  4  Johns.  Ch.,  671.     So 
far  as  it  sanctions  the  right  of  a  simple  con- 
tract creditor  to  file  his  bill,  at  once,  without 
showing   an  execution,  to  give  him  a  legal 
preference,  which  he  has  pursued  to  every 
available  extent  at  law,  the  objection  may  be 
well  founded  ;  for  I  do  not  find  in  the  report, 
that  any  execution  had  been  issued,  or  even  a 
judgment  entered.     It  is  silent  on  this  point. 
The  Master  of  the  Rolls  speaks  of  an  agree- 
ment, "that  if  the  plaintiffs  would  allow  the 
defendant  two  years  to  pay  his  debts,  he  would 
give  a  warrant  of  attorney  to  confess  a  judg- 
ment ;  and  then  observes,  that  whether  the 
creditors  had  any  specific  lien  is  not  material  ; 
for  as  soon  as  the  judgment  was  entered,  it 
would    have   been    a  specific    lien."      Now, 
whether  any  judgment  was  entered   on  the 
warrant  of  attorney,  is  not  asserted  ;  but  if 
there  had  been  a  judgment,  the  Master  of  the 
Rolls  observes  that  would  have  been  a  specific 
lien.     This  position,  it  is  admitted,  cannot  be 
supported  ;  for  a  judgment  is  no  lien  on  stock 
in  (lie  name  of  a  trustee.     But  it  is  not  neces- 
I>67*]  sary  to  sanction  *the  principle  that 
simple  contract  creditors  can,  in  the  first  in- 
stance, without  recourse  to  a  court  of  law, 
reach  property  of  this  description,  by  bill  in 
equity ;  for  here  an  execution  has  been  re- 
turned nulla  bona.     With  this  concession,  still 
the  case  of  Taylor  v.  Jones  remains  an  author- 
ity that  stock  vested  in  trustees  may  be   di- 
rected to  be  sold  and  applied  to  the  payment 
of  debts.     In  Home  v.  Horne,  Amb.,  79,  de- 
cided in  1749,  the  plaintiff  had  judgment  at 
law,  and  execution  returned  ;  he  then  filed  his 
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bill  to  have  satisfaction  out  of  stock  in  the 
name  of  trustees.  After  filing  the  bill,  the  de- 
fendant was  arrested  on  a  ca.  sa.  The  bill  wa& 
dismissed  ;  Lord  Hardwicke  observing,  "that 
at  law  the  body  taken  on  ca.  sa.  is  a  satisfac- 
tion ;  you  cannot  afterwards  take  his  goods." 
Without  reference  to  the  note  of  the  reporter, 
who  says  that  if  the  plaintiff  had  not  taken 
outac«.  sa.,  the  bill  had  been  proper  to  sub- 
ject the  stock  in  the  hands  of  the  trustees,  I 
think  it  manifest,  from  the  language  of  Lord 
Hardwicke,  that  the  only  objection  was  the 
ca.  sa.;  if  that  had  not  existed,  it  seems  to  be 
treated  as  a  plain  case  for  relief.  It  may  also 
be  inferred,  that  although  &fi.fa.  is  necessary, 
it  is  not  indispensable  to  show  a  lien  at  law, 
but  that  the  party  had  proceeded  as  far  as  he 
could  before  he  came  into  equity.  A  fi.  fa. 
can  create  no  lien  on  stock  in  the  hands  of  a 
trustee.  For  that  purpose,  it  is  useless ;  but  it 
is  a  prerequisite,  to  enable  equity  to  afford  the 
relief  which  justice  so  clearly  demands. 

The  case  of  Patridge  v.  Gopp,  in  1758 (Amb., 
596),  is  also  much  in  point ;  it  decided  that 
money  in  the  hands  of  a  donee  might  be 
reached.  The  gift  was  declared  fraudulent 
within  the  13th  Elizabeth.  The  doctrine  laid 
down  was,  "that  no  man  has  such  a  power 
over  his  own  property,  to  dispose  of  it  so  as  to 
defeat  his  creditors,  unless  for  consideration." 
Neither  in  the  argument  of  counsel,  or  the 
opinion  of  the  Lord  Keeper,  is  there  a  diffi- 
culty suggested  that  equity  could  not  reach 
property  of  this  description  ;  the  objections  to 
the  relief  were  on  other  grounds.  In  Scott  y. 
Scholey,  8  East,  435,  it  was  held  thai  a  mere 
equitable  interest  could  not  be  taken  on  a  fi.  fa. 
But  Lord  Ellenborough  observed  there  was  a 
remedy  to  be  applied  in  another  court,  upon 
a  bill  to  be  filed  by  the  judgment  creditor. 

*In  the  case  now  before  us,  it  will  [*568 
be  recollected  that  the  respondents  obtained 
judgment  against  Davis,  and  issued  writs  of 
ft.  fa.,  on  which  the  sheriff  returned  nullabona. 
It  was  not  necessary  to  prove  what  steps  were 
taken,  by  the  sheriff  to  discover  property,  be- 
cause the  return  is  proof  that  all  reasonable 
diligence  was  used,  according  to  the  established 
rule,  that  until  the  contrary  appears,  the  offi- 
cer is  presumed  to  have  done  his  duty.  (19 
Johns.,  345.)  It  follows,  then,  that  the  judg- 
ment creditor  must  go  into  equity  to  obtain 
possession  of  the  equitable  interest  of  his 
debtor.  I  cannot  too  much  approve  the  jus- 
tice and  morality  of  the  rule  laid  down  by  his 
Honor,  the  Chancellor,  in  M'Dermutt  v.  Strong, 
4  Johns.  Ch.,  690,  "  that  if  the  creditor  has 
taken,  and  exhausted  all  the  means  in  his 
power  at  law,  he  will  be  entitled  to  the  aid  of 
a  court  of  chancery,  to  discover  and  apply  the 
property  to  satisfy  his  execution."  The  pre- 
ceding cases  have,  by  late  adjudications  in 
England,  been  questioned  and  overruled  ;  but 
it  is  for  this  court  to  decide  how  far  they  are 
satisfactory,  and  justify  a  departure  from  the 
ancient  landmarks  of  the  law.  Whatever  may 
be  the  result,  I  think  I  am  warranted  in  say- 
ing, that  on  one  side  we  find  a  rule  frequently 
acted  upon,  and  never  drawn  in  question,  as 
far  as  I  have  discovered,  for  nearly  a  century, 
supported  by  its  manifest  equity,  and  as  I  ap- 
prehend, shown  to  be  within  the  power  and 
jurisdiction  of  the  court ;  on  the  other  hand,  a 
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new  rule,  to  be  regarded  so  far  as  it  shall  ap- 
pear to  be  correctly  laid  down,  but  not  to  be 
followed  on  the  ground  of  binding  authority. 
I  am  well  convinced  that  the  doctrine  recog- 
nized by  the  Chancellor's  decree  was  the  law 
of  the  land  on  the  19th of  Apr.,  1775,  and  that 
its  operation  will  be  salutary  in  its  conse- 
quences. Had  not  the  new  doctrine  emanated 
from  so  highly  respectable  a  source,  I  should 
very  much  incline  to  consider  it  an  innova- 
tion. 

In  Dundas  v.  Dutens,  1  Ves..  Jr.,  196,  the 
bill  prayed  that  certain  stock  might  be  sold, 
and  the  proceeds  applied  to  satisfy  creditors. 
Lord  Thurlow  does  not  profess  to  discuss  the 
subject,  but  puts  a  question:  "Is  there  any 
case  where  a  man,  having  stock  in  his  own 
name,  has  been  sued  for  the  purpose  of  having 
569*]  it  applied  to  satisfy  creditors  ?  *Those 
things,  such  as  stock,  debts,  &c  ,  being  choses 
in  action,  are  not  liable  ;  they  could  not  be 
taken  on  a  levari  facias."  The  whole  of  this  is 
a  dictum.  If  I  have  rightly  understood  the 
former  cases,  it  does  not  appear  to  be  indis- 
pensably necessary  that  the  property  might  be 
taken  on  execution  ;  but  the  broad  principle 
is  supported  that  stock  may  be  reached  in 
equity,  where  the  plaintiff  has  pursued  his  rem- 
edy, as  far  as  he  can,  at  law  ;  and  in  some  of 
the  cases,  it  had  been  reached  by  simple  con- 
tract creditors. 

In  Caillaud  v.  Estwick,  1  Anst.,  381,  a  bill 
was  filed  to  assist  a  judgment  creditor  of  Lord 
Abiugdon,  who  had  assigned  his  life  estate  in 
a  lease,  in  trust,  to  receive  the  rents  and  profits, 
and  pay  a  moiety  to  certain  creditors,  and  the 
other  moiety  to  Lord  A.  The  Court  of  Ex- 
chequer refused  to  assist  the  creditor  to  reach 
the  share  reserved  to  Lord  A.  The  ground  of 
that  decision  seems  to  be,  that  as  stock  in  the 
funds,  or  in  the  hands  of  a  trustee,  cannot  be 
taken  on  a  fi.  fa.,  so  neither  could  they  be 
taken  by  any  process  out  of  equity.  It  is  evi- 
dent, the  court  proceeded  on  the  ground  taken 
by  Lord  Thurlow,  to  which  I  have  referred. 
So,  also,  in  9  Ves.,  189,  and  10  Ves.,  368, 
there  are  dicta  of  Lord  Eldon,  that  chancery 
does  not  give  execution  against  stock,  eo  nom- 
ine, upon  which  there  is  no  lien,  and  that  it 
has  no  jurisdiction  in  aid  of  the  infirmity  of 
the  law  ;  Lord  Thurlow,  in  Dundas  v.  Dutens, 
is  referred  to.  As  to  all  these  late  adjudica 
tions,  differing  from  Lord  Hardwicke,  there 
is  no  examination  of  the  old  cases,  no  reason- 
ing to  show  that  the  old  rule  was  inconvenient 
or  mischievous,  no  authorities  cited  in  opposi- 
tion. Lord  Thurlow  first  questions  the  doc- 
trine ;  and  if  a  dictum  can  overthrow  it,  I 
admit  it  has  been  done.  The  subsequent  cases 
have  followed  the  same  rule,  and  however  cor- 
recl  those  decisions  may  have  been,  we  are  not 
favored  with  any  reasoning  or  authority  in 
their  support. 

The  result  of  this  examination  is,  that  the 
decree  of  his  Honor,  the  Chancellor  is  war- 
ranted by  the  established  principles  which 
govern  in  a  court  of  equity.  In  the  course  of 
the  argument,  something  was  said  as  to  the 
inconvenience  of  this  rule  in  practice.  If 
property  not  tangible  by  an  execution  is  placed 
57O*]  in  the  hands  of  a  trustee,  is  there *any 
hardship  in  requiring  him  to  pay  it  to  the 
creditor,  instead  of  the  cestui  que  trust? 
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If  the  transaction  is  a  fair  one,  and  not 
fraudulent,  the  court  will  protect  the  rights  of 
the  trustee,  so  that  he  sustain  no  loss.  If  he 
is  liable,  by  the  terms  of  his  trust,  to  pay  the 
money  in  his  hands  on  demand,  no  injustice  is 
done,  if  the  same  is  enforced  by  the  decree  of 
a  court.  If  he  holds  the  trust  property,  and 
is  to  restore  it  in  a  given  time,  the  court  will 
not  disregard  the  terms  of  his  liability,  but 
protect  him  in  all  his  just  rights  ;  while  they 
cause  justice  to  be  done  to  the  creditor,  they 
will  not  impose  on  the  trustee  any  additional 
responsibility.  If  he  is  necessarily  subjected 
to  costs,  the  fund  in  his  hands  will  be  applied 
for  his  indemnity  ;  if  he  is  sued  at  law  by  the 
debtor,  while  the  creditor  calls  on  him  in 
chancery,  and  he  thereby  becomes  exposed  to 
a  double  recovery,  he  may  protect  himself  by 
bill  of  interpleader.  Whatever  expenses  are 
necessarily  incurred  in  his  defense  would  form 
a  proper  item  for  allowance,  out  of  the  fund 
committed  to  his  charge.  If  the  property  con- 
sists of  choses  in  action,  the  principle  here 
decided  will  equally  reach  them,  by  compel- 
ling the  debtors  to  pay  to  the  creditors  suing 
for  relief.  If  the  property  sought  to  be 
reached  consists  of  stock,  cannot  the  court 
direct  a  transfer  and  sale,  for  the  benefit  of 
creditors  ?  The  principle  now  to  be  settled 
goes  to  that  extent,  and  may  be  executed  with- 
out oppression  or  material  inconvenience. 
The  doctrine  is  calculated  to  lessen  the  tempta- 
tion to  fraud,  when  it  is  seen  that  a  court  of 
equity  is  armed  with  legitimate  power,  not 
only  to  detect  fraud  in  its  most  secret  re- 
cesses, but  to  wrest  from  the  dishonest  debtor 
his  property,  not  liable  to  execution,  in  whose- 
soever hands  it  may  be  placed.  But  it  has 
been  urged  that  it  is  not  necessary  for  a  court 
of  chancery  to  exercise  this  power,  as  the 
creditor  may  obtain  relief  by  proceeding  under 
the  Insolvent  Act.  If  an  effectual  remedy 
could  be  had  under  that  Act,  it  does  not  affect 
the  present  question  ;  it  proves  that  there  is  a 
concurrent  remedy  ;  but  that  remedy  is  not 
effectual,  as  I  shall  briefly  endeavor  to  show. 

By  the  Act  to  Amend  the  Act  for  Giving 
Relief  in  Cases  of  Insolvency  (sess.  40,  ch.  55), 
if  a  debtor  has  been  imprisoned  *for  [*571 
sixty  days  on  'execution,  any  creditor,  whose 
debt  is  not  less  than  $25,  may  apply  to  a  judge 
for  an  order,  that  the  creditors  show  cause  on 
a  certain  day  why  an  assignment  of  the  debt- 
or's property  should  not  be  made.  If,  on  the 
day  appointed,  the  debtor  delivers  an  account 
of  his  creditors  and  his  estate,  and  two  thirds 
of  the  creditors  join  in  the  request,  and  the 
debtor  assigns  his  property,  he  may  be  dis- 
charged ;  but  if  two  thirds  of  the  creditors  do 
not  request,  he  cannot  be  discharged,  and  no 
assignment  can  be  directed.  It  will  be  seen 
how  very  inadequate  is  the  remedy  derived 
from  this  Statute  ;  no  proceeding  can  be  insti- 
tuted until  sixty  days  after  the  debtor  is  con-  • 
fined  ;  then  eight  week^s  are  allowed  to  show 
cause.  During  this  period  the  debtor  may  call 
in  his  trust  property,  and  convert  it  into 
money,  or  place  it  in  the  hands  of  some  secret 
trustee,  and  refuse  to  render  any  account. 
Assignees  may,  at  length,  be  appointed,  after 
the  fraudulent  debtor  has  had  sufficient  time  to 
place  his  property  out  of  their  reach.  As  soon 
as  the  debtor  becomes  apprised  that  his  credit- 
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or  is  about  to  proceed  under  this  Act,  he  can 
withdraw  his  funds  from  the  hands  of  his 
trustee,  and  that  trustee  may,  with  entire  safe- 
ty, pay  to  the  debtor,  or  to  whomsoever  he 
appoints.  In  chancery  (1  Johns.  Ch.,  566), 
after  filing  the  bill  and  service  of  subpoena, 
the  trustee  would  be  affected  by  notice  ;  if  he 
parted  with  the  trust  property,  it  would  be  at 
his  peril.  The  amendatory  Act  has  somewhat 
improved  the  system  in  relation  to  cases  of 
insolvency,  but  has  no  pretensions  to  be  con- 
sidered as  giving  an  effectual  remedy  to  reach 
the  debtor's  property  ;  and  even  that  remedy 
is  liable  to  be  defeated,  unless  two  thirds  of 
the  creditors  agree  to  act  in  concert.  Having, 
as  I  conceive,  shown  the  unquestionable  juris- 
diction of  the  court,  on  general  principles,  as 
well  as  by  the  authority  of  adjudged  cases, 
and  that  a  failure  of  justice  would  follow  the 
abandonment  of  the  plain  path  before  us,  I 
have  no  hesitation  in  saying  the  decree  of  his 
Honor,  the  Chancellor,  ought  to  be  affirmed. 

PLATT,  J.  The  gravamen  of  the  bill  is,  that 
Davis  and  Hadden  conspired  to  defraud  the 
572*J  creditors  of  Davis,  by  *placing  the 
goods  of  Davis  under  cover,  so  as  to  screen 
them  from  execution,  and  to  enable  Davis  to 
enjoy  and  control  the  property,  in  defiance  of 
his  creditors.  I  do  not  understand  (as  was 
assumed  by  the  counsel  for  the  appellant)  that 
the  Chancellor  has  proceeded  on  the  broad 
ground  that  the  Court  of  Chancery  has  juris- 
diction to  reach  all  the  choses  in  action  of  the 
debtor,  so  as  to  subject  them  to  execution,  or 
render  them  thus  available  to  creditors.  The 
question  is  not  whether  the  appellant,  Hadden, 
was  indebted  to  Davis,  and  therefore  bound  to 
respond  to  the  creditors  of  Davis;  but  whether 
Hadden  has  been  guilty  of  an  actual  or  con- 
structive fraud,  in  aiding  Davis  to  conceal  and 
dispose  of  his  property,  to  the  injury  of 
Davis'  creditors.  If  he  voluntarily  lent  him- 
self for  such  purpose,  and  has  ministered  to 
fraud,  I  am  unwilling  to  admit  that  a  court  of 
equity  is  incompetent  to  afford  relief. 

The  appellant,  in  his  answer,  expressly 
"  denies  that  there  ever  was  any  fraudulent 
combination  between  him  and  Davis  to  delay 
or  defraud  the  respondents,  in  anywise  what- 
soever." But,  in  the  same  answer,  he  admits 
a  series  of  facts,  from  which  both  law  and 
equity  impute  fraud.  He  admits  that  he  con- 
sented to  take  an  assignment  from  an  insolvent 
debtor,  not  only  in  payment  of  his  own  debt 
(which  he  had  a  right  to  do),  but  of  all  the 
residue  of  his  goods  ;  that  he  agreed  to  con- 
vert them  into  money  and  to  hold  it  for  the 
benefit,  and  subject  to  the  control  of  the 
debtor,  after  offering  to  the  creditors  a  com- 
position of  five  shillings  in  the  pound,  which 
they  rejected  ;  that  he  sold  those  goods  at  auc- 
tion for  $1,486.17;  that  he  had  paid  part  of 
'  that  money  to  the  debtor,  and  held  the  residue 
subject  to  his  order. 

Now,  after  detailing  these  facts,  it  is  in  vain 
for  the  appellant  to  swear  that  there  was  no 
fraud  in  the  transaction.  There  is  no  ground 
to  charge  him  with  perjury ;  but  he  judged 
incorrectly,  in  drawing  the  conclusion  from 
his  own  premises.  It  is  like  an  answer  admit- 
ting that  the  defendant  exacted  ten  per  cent, 
per  annum,  for  the  loan  of  money,  but  deny- 
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ing  that  the  contract  was  corrupt  or  usurious. 
It  *is  the  office  of  a  court  of  chancery  [*573 
to  instruct  and  guide  the  consciences  of  such 
men. 

The  Supreme  Court  of  this  State  gave  an 
exposition  of  the  Statute  of  Frauds,  in  the  case 
of  Hyslop  v.  Clarke,  14  Johns.,  458,  upon  a 
state  of  facts  very  similar  to  the  case  now 
before  us.  It  was  an  action  of  trespass,  for 
taking  goods  in  possession  of  the  plaintiff  ; 
and  the  defendant  justified  under  a'  fi.  fa.  in 
his  favor  against  Wilbur  &  Barnet.  The  plaint- 
iffs gave  in  evidence  an  assignment  to  them, 
by  Wilbur  &  Barnet,  of  the  goods  in  question, 
in  trust,  to  convert  them  into  money  ;  and  out 
of  the  avails,  first,  to  satisfy  a  debt  due  to 
Hyslop  &  Co. ;  second,  to  pay  all  the  other 
creditors  proportionally,  on  condition  of  their 
executing  releases  of  their  respective  demands: 
and  in  case  the  creditors,  or  any  of  them, 
shoukf  refuse  to  give  such  releases,  then  the 
trustees  were  directed  not  to  execute  that 
trust  ;  third,  in  case  of  such  refusal  of  the 
creditors  or  any  of  them,  to  give  such  dis- 
charge, then  in  trust  (after  paying  the  debt  to 
Hyslop  &  Co.),  to  pay  the  whole  of  the  avails 
of  the  property  to  such  of  the  creditors  as  the 
debtors  (the  assignors)  should  appoint ;  fourth, 
to  pay  the  overplus,  in  any  event,  to  the 
debtors  themselves  ;  and  the  court  held,  that 
although  a  debtor  may  lawfully  prefer  one  of 
his  creditors  to  another,  yet  that  this  was  an 
attempt  to  keep  the  property  in  the  power  of 
the  debtors,  to  enable  them  to  give  such  prefer- 
ence at  a  future  period,  and  to  compel  their 
creditors  to  acquiesce  in  the  terms  offered 
them  ;  that  tne  assignment,  as  regarded  the 
other  creditors,  was  void  by  the  Statute  of 
Frauds  ;  and  that  part  being  illegal  and  void, 
the  whole  must  be  void  ;  and  that  the  assign- 
ment could  not  be  used  by  Hyslop  &  Co.  to 
protect  the  property  in  their  hands,  against  the 
executions  of  other  creditors  ;  and  there  was 
judgment  accordingly  for  the  defendant. 

The  case  now  before  us  is  still  stronger 
against  the  appellant,  because  this  assignment 
is  not  coupled  with  any  valid  trust,  such  as 
the  payment  of  his  own  debt  out  of  that  fund  ; 
the  confidential  debt  due  to  him  having  been 
satisfied,  independent  of  the  assignment  of  the 
residue  of  the  goods.  His  being  a  general 
creditor  for  $500,  was  *not  sufficient  [*5 7 4 
to  support  the  general  assignment.  He  had  a 
right,  if  he  chose,  to  accept  five  shillings  in 
the  pound  for  his  own  debt  of  $500  ;  but  that 
was  clearly  not  the  object  of  this  assignment. 
It  was  intended  as  an  instrument  of  coercion 
against  his  refractory  creditors.  Suppose  the 
goods  covered  by  this  assignment  had  remained 
unsold,  in  the  hands  of  the  appellant,  when 
the  sheriff  received  the  fi.  fa.  against  Davis, 
can  there  be-  a  doubt  that  they  would  have 
been  liable  to  such  execution  ?  We  must  shut 
pur  eyes,  not  to  see  that  the  real  understand- 
ing and  intention  between  Davis  and  his  as- 
signee were  to  place  the  property  out  of  the 
reach  of  the  creditors,  and  to  keep  them  at 
bay  ;  at  least  such  was  the  direct  tendency  and 
effect.  Here  was  property  liable  in  itself  to  exe- 
cution against  the  debtor,  .which  the  appellant 
agreed  to  take  into  his  possession,  and  to  cover 
with  his  name,  and  thereby  screen  it  from  such 
execution.  Is  it  possible  that  such  a  scheme 
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may  be  practiced  with  impunity  and  success  ? 
If  sanctioned  by  this  court,  it  would,  in  a 
great  measure,  destroy  the  remedy  by  fieri 
facias,  for  the  collection  of  debts  ;  it  would  be 
optional  with  every  debtor,  to  submit  to  such 
compulsory  sale,  or  to  assign  his  property  in 
trust  to  a  friend,  and  thereby  secure  it  for  the 
benefit  of  himself  and  his  family.  The  remedy 
by  ca.  sa.  is  so  expensive,  and  generally  so  lax 
and  ineffectual,  that  it  has  become  little  more 
than  nominal  ;  and  is  sinking  into  disuse.  It 
is,  therefore,  highly  important  that  the  remedy 
by  fieri  facias  should  be  vigorously  and  effi- 
caciously maintained. 

If  the  assignment  is  to  be  deemed  fraudu- 
lent, the  creditors  are,  in  my  judgment,  as 
much  entitled  to  the  avails  of  the  goods,  if 
sold,  as  they  would  be  to  levy  on  them  by  exe- 
cution in  the  hands  of  the  assignee.  If  the 
simple  act  of  converting  them  into  money 
would  afford  protection  to  all  who  were  con- 
cerned in  the  fraud,  an  immediate  sale  would 
always  follow  such  an  assignment,  and  jus- 
tice would  be  eluded.  The  jurisdiction  of 
chancery  is  suppletory,  and  in  aid  of  the 
common  law  process  ;  and  if  confined  to  cases 
of  fraudulent  assignments,  I  perceive  nothing 
•dangerous  or  alarming  in  the  exercise  of  such 
575*]  a  power  ;  on  the  contrary,  *it  seems 
wise  and  salutary,  in  giving  full  and  fair  effect 
to  the  writ  of  fieri  facias. 

On  examining  the  cases  and'authorities  cited 
on  the  argument,  there  appears  such  a  con- 
trariety of  decisions  and  dicta,  in  fhe  English 
courts,  on  the  point  before  us,  that  I  feel  at 
liberty  to  decide  it  upon  sound  principles  of 
justice  and  public  policy,  as  a  case  of  first 
impression.  The  reason,  probably,  why  this 
point  has  remained  unsettled,  and  has,  indeed, 
received  so  little  attention  in  the  English  courts, 
is  that  they  have  a  Bankrupt  Law  which  af- 
fords an  easier  and  more  summary  remedy, 
than  by  bill  in  chancery  ;  and  the  fact  that  we 
are  destitute  of  such  a  law, .renders  it  essential 
to  the  due  administration  of  justice,  that  we 
should  sustain  the  jurisdiction  exercised  by 
the  Chancellor  in  this  case.  But  I  am  not  pre- 
pared to  extend  this  doctrine  to  any  other  cases 
than  those,  wherein  the  trustee  received  goods 
liable  in  themselves  to  execution,  under  cir- 
cumstances which  imply  fraud,  in  fact,  or  in 
law,  as  against  creditors.  In  an  abstract  view, 
it  may  appear  proper  to  extend  the  remedy  in 
favor  of  creditors,  to  every  chose  in  action  of 
the  debtor.  But,  in  my  judgment,  such  power 
has  not  yet  been  conferred  on  our  courts  of 
justice  ;  and  it  will  be  the  appropriate  office 
of  a  Bankrupt  Law,  or  some  other  legislative 
provision,  to  afford  such  a  remedy.  I  feel  that 
we  are  treading  on  new  ground,  and  I  am 
unwilling  to  commit  myself  beyond,  the  case 
now  before  us. 

My  opinion  is  that  this  decretal  order  ought 
to  be  affirmed. 

SPENCER,  Ch.  J.,  said  that  he  was  of  opin 
ion  that  the  decree  ought  to  be  affirmed,  on 
the  principles  and  authorities  stated  in  the 
opinion  delivered  by  Mr.  Justice  Woodworth, 
in  which  he  fully  concurred. 

This  being  the  opinion  of  a  majority  of  the 
court,  the  following  decree  was  thereupon 
entered  :  "  Counsel  having  been  heard  in  this 


cause,  and  deliberation  being  thereupon  had, 
and  a  majority  of  the  court  concurring  in  the 
opinion  delivered  by  Mr.  Justice  Woodworth  ; 
it  is  ordered,  adjudged  and  decreed  that  the 
decree  of  the  Court  of  *Chancery  in  [*57O 
this  cause  be  affirmed,  and  that  the  appeal  be 
dismissed ;  and  that  the  appellant  pay  to  the 
respondents  their  costs  in  defending  'this  ap- 
peal, to  be  taxed,  and  that  the  record  be  remit- 
ted to  the  Court  of  Chancery,  to  the  end  that 
this  decree  may  be  carried  into  execution." 

Decree  of  affirmance. 

Affirming:— 5  Johns.  Ch.,280. 
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JOHN  B.  MURRAY  AND  JAMES  B.  MUR- 
RAY, Appellants, 

v. 

JOHN  G.  COSTER,  LEWIS  LARUE  AND 
JOSEPH  SANDS.  Assignees  of  the  Co- 
lumbian Insurance  Company,  Respondents. 

Joint  Purchase — Goods  taken  by  one  Purchaser 
on  Agreement  to  Account  to  tJie  Other — Not  a 
Trade  of  Merchandise  between  Merchant  and 
Merchant,  etc.,  within  Exception  in  Statute  of 
Limitations — Not  a  Technical  Trust  within 
Exclusive  Jurisdiction  of  Equity —  When  Stat- 
ute Begins  to  Run — Acknowledgment  to  Bar 
Statute. 

Where  there  is  a  joint  purchase  of  goods,  and  one 
of  the  purchasers  takes  the  whole  goods,  and  agrees 
to  account  to  the  other  for  his  share  of  them,  or  of 
the  net  proceeds,  and  to  charge  no  commissions  in 
case  of  sale,  this  is  not  "a  trade  of  merchandise, 
between  merchant  and  merchant,  their  factors,  or 
servants,  "  within  the  meaning  of  the  exception  in 
the  Statute  of  Limitations.  And  where  a  bill  in 
equity  was  filed  for  an  account  against  the  party 
who  had  received  and  sold  the  goods,  after  a  lapse 
of  six  years,  the  Statute  of  Limitations  was  held  to 
be  a  good  plea ;  for  it  is  not  the  case  of  a  technical 
trust,  of  which  a  court  of  chancery  has  peculiar  and 
exclusive  jurisdiction.  Nor  are  the  defendants,  in 
that  sense,  to  be  considered  a*  trustees ;  for  the 
plaintiffs  had  a  perfect  remedy,  at  law,  against  them. 

The  Statute,  in  such  case,  begins  to  run  from  the 
time  the  plaintiffs  demanded  of  the  defendant-' their 
share  of  the  goods  or  the  proceeds ;  and  the  defend- 
ants having  rendered  an  account  of  the  sale,  the 
right  of  action  was  then  perfect. 

Butwhere  the  defendants,  in  their  answer  accom- 
panying the  plea,  admitted  that  they  had  not  been 
called  upon  to  pay  to  the  plaintiffs  their  proportion 
of  the  proceeds,  during  six  years  prior  to  the  suit ; 
and  that,  to  avoid  litigation,  they  had,  through  their 
counsel,  offered  to  pay  to  the  plaintiffs  their  share 
of  the  proceeds,  without  interest ;  hut,  at  the  same 
time,  insisted  that  they  were  discharged,  by  length 
of  time,  from  all  liability,  and  expressly  reserving 
their  right  to  avail  themselves  of  the  Statute  of 
Limitations,  in  case  the  offer  of  settlement  was  re- 
fused. Held  that  this  was  such  an  acknowledg- 
ment and  admission  of  the  debt  as  defeated  the 
operation  of  the  Statute. 


NOTE.— Statute  of  limitations — New  promlxe  and 
acknowledgment  of  riideWertnm  to  har—  What  suffi- 
cient. See  Danforth  v-  Culver,  11  Johns,  14«,  note, 
and  notes  there  cited  ;  Allen  v.  Webster,  15  Wend., 
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Citatious-2  Johns.,  300 ;  3  Johns.  Ch.,  215 ;  3  Wils., 
94;  2  Ball.,  264;  2  Atk.,  610;  1  Eq.  Cue.  Abr.,  303; 
3  Ch.  &  1  Ch.  Cos.,  21 :  1  Taunt.,  5,1 ;  2  Taunt., 
323:  15  Johns..  511;  13  Johns.,  288  ;  11  Johns.,  146;  4 
East,  599  ;  1(5  East,  419:  3  Taunt.,  380;  4  Maule  &  S., 
457 ;  3  Barn.  &  Aid.,  141 ;  21  James  I.,  oh.  16,  sec.  3 ; 
Bull.  N.  P..  129,  149;  Peako,  N.  P..  121;  Bac.  Abr., 
281,  tit.  A&wmpsit,G;  1  Mod.,  70,205,  270;  2  Mod.. 
43,44,311.312:  2  Saund.,  124,  127  n.  5;  1  Lev.,  298; 
Ball.  Limit..  71;  Co.  Litt..  115;  2  Ves.,  400 ;  2  Eden, 
169 :  6  Ves.,  580 ;  18  Ves.,  286 ;  6  T.  R.,  189  ;  Glib.  Eq., 
224  ;  Bunb.,  217  ;  5  Cranch,  15 ;  2  Vern.,  276,  638 ;  1  H. 
BL,  44;  2  Vent.,  345 ;  2Ch.  Cas.,  20,  26;  4  Bro.  P.  C., 
20,  640 ;  18  Johns.,  544, 599  ;  Jones,  401 ;  19  Ves.,  180. 

A  PPEAL  from  the  Court  of  Chancery.  The 
J\.  bill  in  the  court  below  was  filed  June 23, 
1821.  The  Col.  Ins.  Co.  insured  $10,000  on 
sugars,  on  board  the  ship  Egeria,  from  N.  Y. 
to  St.  Petersburgh  or  Archangel.  The  voyage 
having  been  broken  up  at  Copenhagen,  the 
cargo  was  abandoned  to  the  insurers,  who  paid 
the  loss,  and  the  property  was  assigned  to  them, 
by  the  insured,  May  3,  iSll.  The  sugars  were 
sold,  and  the  proceeds  received  by  George 
Dickinson.agentof  the  insurers  at  Copenhagen. 
In  the  summer  of  1813,  G.  D.,  as  agent  of  the 
insurers,  and  James  B.  Murray,  acting  for  the 
577*]  *appellants,  merchants,  under  the  firm 
of  John  B.  Murray  &  Son,  made  a  joint  pur- 
chase of  thirty-five  boxes  or  cases  of  linens  at 
C.  '  G.  D.  advanced  one  third  of  the  purchase 
money,  out  of  the  proceeds  of  the  sugars  ;  and 
it  was  agreed  between  G.  D.  and  J.  B.  M.  that 
the  linens  should  be  shipped  on  the  joint  ac- 
count of  the  persons  interested  therein  ;  and 
the  insurers,  as  owners  of  the  sugars,  were 
entitled  to  one  third  of  the  proceeds,  or  that 
proportion  of  the  goods,  paying  one  third  of 
the  expenses.  And  it  was  agreed  that  if  the 
linens  were  sold  by  the  house  of  J.  B.  M.  & 
Son,  no  commissions  were  to  be  charged  on 
such  sale.  The  linens  were  shipped,  under  the 
direction  of  J.  B.  M.,  for  the  U.  S. ,  and  arrived 
in  safety,  and  were  delivered  to  the  appellants  ; 
who  sold  the  goods,  and  received  the  proceeds. 
On  or  about  June  1,  1814,  the  respondents  pre- 
sented to  the  appellants  an  order,  from  G.  D., 
for  the  delivery,  to  them,  of  one  third  of  the 
linens,  or,  if  sold,  one  third  of  the  proceeds. 
The  defendants  admitted  the  receipt  and  sale 
of  the  linens,  and,  a  few  weeks  after  the  pre- 
sentment of  the  order,  rendered  an  account  of 
sales,  charging  $1,001.25  for  insurance,  and 
$1,153.07  for  commissions;  which  charges, 
the  bill  alleged,  were  unwarrantable  and  un- 
just, as  no  insurance  was  effected,  and  by  the 
agreement  between  the  agents  of  the  parties, 
no  commissions  were  to  be  charged.  The 
respondents  objected  to  the  charges,  but  the 
appellants  refused  to  pay  over,  or  account  for 
any  part  of  the  proceeds  of  the  linens,  unless 
the  charges  for  insurance  and  commissions 
were  allowed.  That  the  appellants, immediately 
after  receiving  the  proceeds,  applied  the  same 
to  their  own  use,  and  have  always  mingled  the 
moneys  arising  from  the  sale  with  their  own 
money,  and  employed  the  same  in  their  own 
business.  That  frequent  applications  were 
made  to  the  appellants,  for  payment,  which 
proved  fruitless  :  and  in  May,  1821,  the  re- 
spondents made  a  final  application,  stating  to 
the  appellants  that  they  had  directed  their 
solicitor  to  prosecute  their  claim.  That  the 
appellants  then  proposed  an  interview  between 
the  counsel  of  the  parties  ;  that  the  interview 
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took  place,  and  after  repeated  negotiations,  the 
counsel  for  the  appellants  proposed  that  they 
should  pay  to  the  Respondents,  the  [*578 
principal  of  one  third  of  the  proceeds  of  the 
linens,  without  interest :  but  the  respondents 
declined  accepting  the  proposal. 

The  appellants  pleaded  the  Statute  of  Lim- 
itations, in  bar  of  the  respondents'  claim  ;  and 
in  their  answer  they  denied  that  they  had, 
within  six  years  prior  to  filing  the  bill,  made 
any  offer,  tender,  promise  or  agreement  to- 
pay  to  the  respondents  any  sum  of  money 
whatever,  for  or  on  account  of  the  said  linens, 
or  in  anywise  to  account  concerning  the  same; 
except  only,  in  respect  to  the  negotiation  be- 
tween the  counsel  of  the  parties,  as  afterward* 
stated  by  them.  And  they  said  further,  that 
during  the  period  of  six  years,  prior  to  filing 
the  respondents'  bill,  they  were  never  called 
upon  by  the  respondents,  or  by  any  person  in 
their  behalf,  to  pay  or  account  for  the  proceeds 
of  the  said  linens  ;  and  they  had  no  reason  to- 
suppose  that  the  respondents,  or  any  person 
invested  with  the  rights  of  the  Columbian  Ins. 
Co.,  would  have  accepted  the  proceeds  of  the 
said  linens  ;  but  they  were  given  to  suppose, 
and  did  suppose,  that  the  respondents  intended 
to  press  against  the  appellants  a  claim  for  not 
proceeding  in  the  voyage  of  the  ship  Egeria  to- 
Russia,  on  the  ground  that  the  same  was  un- 
necessarily broken  up  at  Copenhagen,  &c. 
They  admit  that 'Apr.  26,1821,  their  coun- 
sel wrote  a  note  to  the  respondents'  counsel, 
stating  that  they  were  instructed  by  the  ap- 
pellants to  ask  of  the  respondents  a  statement, 
in  writing,  of  their  claim,  and  that,  being 
anxious  to  avoid  litigation,  they  instructed 
their  counsel  to  offer  the  respondents'  counsel 
to  pay  one  third  of  the  proceeds  of  the  linens, 
without  any  deduction  for  commissions,  and 
which  offer  was  accordingly  made  ;  but  that 
the  appellants'  counsel,  at  the  same  time,  ex- 
pressly insisted  that  the  appellants  were  dis- 
charged from  all  liability  to  the  said  claim  by 
the  lapse  of  time,  and  by  virtue  of  the  Statute- 
of  Limitations  ;  and  that  the  offer  was  made 
under  a  reservation  of  their  right  to  avail 
themselves  of  the  Statute,  in  their  defense 
against  the  claim,  in  case  the  offer  should  be 
refused. 

And  they  expressly  denied  that  they  had,  at 
any  time,  within  six  years  before  tiling  Ihe  • 
bill,  in  any  manner,  made  any  offer,  prom- 
ise or  admission,  express  or  implied,  to  the 
respondents,  or  any  other  person  interested 
in  relation  to  *the  said  linens,  or  the  [*579 
proceeds  thereof,  except  as  above  set  forth. 

The  cause  was  heard  on  the  pleadings  ;  and 
the  Chancellor,  Dec.  11,  1821,  made  a  decretal 
order,  "that  the  said  plea,  and  the  answer 
accompanying  the  same,  be  overruled  ;  and 
that  the  defendants  put  in  a  full  and  perfect 
answer  to  the  bill,  within  four  weeks,"  &c. 
And  from  this  decree,  an  appeal  was  entered 
to  this  court. 

THE  CHANCELLOR  assigned  his  reasons  for 
the  decree  ;  for  which  see  5  Johns.  Ch.,  522, 
S.  C. 

Mr.  R.  Sedgwick,  for  the  appellants  con- 
tended : 

1.  That  this  case  did  not  come  within  the 

exception  in  the  Statute  of  Limitations  (1  N. 
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R.  L.,  184.  sess.  24,  ch.  183,  sec.  5),  of  actions 
concerning  the  trade  of  merchandise,  between 
merchant  and  merchant,  their  factors  or  serv- 
ants ;  and  such,  after  a  very  full  examination 
of  the  cases,  was  the  opinion  of  the  Chancellor 
in  the  court  below.  2.  Can  this,  then,  be 
regarded  as  a  trust,  and  so  forming  an  implied 
exception  to  the  Statute  ?  Though  the  term 
"trust"  is  not  to  be  taken  in  too  broad  a  sense; 
yet,  there  are  many  trusts  which  clearly  fall 
within  the  Statute  ;  thus,  loans  of  money  or 
goods,  and  bailments  of  various  kinds,  are 
trusts.  The  case  of  Godfrey  v.  Saunders,  3 
Wilson,  94,  was  a  suit  at  law,  and  the  question, 
whether  it  was  such  a  trust  as  did  not  come 
within  the  Statute,  couM  not  arise  ;  so,  the 
case  of  Stiles  v.  Donaldson,  2  Dall.,  264,  has  no 
relation  to  a  trust,  properly  speaking,  but  is 
applicable  merely  to  the  first  point,  whether 
it  was  an  action  concerning  the  trade  of  mer- 
chandise, between  merchant  and  merchant. 
In  equity  the  Statute  of  Limitations  does  not 
apply  to  an  express  or  direct  trust  (1  Madd. 
Ch.,  365,  366  ;  3  Johns.  Ch.,  216);  though  the 
Court  of  Chancery  may  adopt  and  apply  it  to 
equitable  demands,  in  cases  analogous  to  those 
in  which  it  is  applied  at  law.  (2  Madd.  Ch., 
244  ;  10  Ves.,  466,  467.)  Length  of  time  may 
be  pleaded  to  implied  trusts.  (17  Ves.,  96.97.) 
Where  the  Statute  of  Limitations  might  be 
pleaded  to  an  action  at  law,  it  is  a  good  bar 
in  equity.  The  case  of  Martin  v.  Delboe.  1 
Mod.,  70;  S.  C.,  1  Vent.,  90,  shows  that  the 
present  case  is  not  a  trust.  (2  Mod.,  311,  312  ; 
58O*]  6  Ves.,  *580,  585;  15  Ves.,  198.  205, 
209;  2  Atk.,  610.)  Executors  and  adminis- 
trators are  trustees,  yet  the  Statute  of  Lim- 
itations applies  to  them.  (Leigh  v.  Thomson, 

I  Barn.     &   Aid.,   625.)    But    in   case    of  a 
legacy,  for  which  the  legatee  cannot  sue  at 
law,    the  doctrine  as  to  trusts  applies,  and 
this  marks  the  distinction.      For  where  there 
is    a    remedy    at  law,    the  Statute    may   be 
pleaded. 

The  counsel  also  cited  and  commented  on 
the  following  authorities:  1  Eq.  Cas.  Abr., 
304,  tit.  Limitations,  A  ;  4  Bac.  Abr.,  473,  tit. 
Limitation  of  Actions,  D,  2  ;  3  Johns.  Ch., 
190  ;  1  Merivale,  495:  3  Johns.  Cas..  384; 
Free,  in  Ch.,  518;  3  Mass.,  201;  1  Taunt.. 
571  ;  12  Mod.,  444;  1  Bl.  453  ;  5  Binn.,  573  ; 

II  Johns.,  146;  15  Johns.,     511:  8  Cr.,  72; 
1  Serg.  &  R.,  179  ;  11  Mass.,  452  ;  13  Johns., 
288  ;"3  Campb.,  33. 

Mr.  G.  Griffin,  contra,  made  the  following 
points  : 

1.  That  this  was  an  action  concerning  the 
trade  of  merchandise,  between  merchant  and 
merchant,  their  factors  and  servants,  and  ex- 
cepted  from  the  operation  of  the  Statute  of 
Limitations. 

2.  That  the  appellants  are  trustees,  and  their 
claim  relates  to  the  execution  of  a  trust,  and 
therefore  not  within  the  Statute. 

3.  That  the  answer  accompanying  the  plea 
denies  that  any  demand   was    made  on   the 
appellants,  until  just   before  the  respondents 
filed  their  bill  ;  and   no  cause  of  action  accru- 
ing until  a  demand  was  made,  the  Statute  did 
not,  until  that  time,  begin  to  run. 

4.  The  answer  of  the  appellants,  virtually 
acknowledges  that  the  claim,  made  and  stated 
in    the  bill,   is  a  subsisting    and    unsatisfied 
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demand,  and  so  avoids  and  defeats  the  opera- 
tion of  the  plea. 

5.  That  the  answer  did  not  fully  and  par- 
ticularly deny  the  charges  made  in  the  bill, 
forming  an  equitable  bar  to  the  operation  of 
the  Statute,  and  was  in  other  respects  in- 
sufficient. 

He  said  that  it  was  not  necessary  to  enlarge 
on  the  first  point,  which  might  be  considered 
as  questionable,  being  embarassed  with  so 
many  conflicting  decisions. 

*As  to  the  other  points,  he  cited  and  [*581 
commented  on  the  following  authorities : 
Mitf.  PI.,  221  ;  3  Johns.  Ch.  Cas.,  216  ;  1 
Fonbl.  Eq.,330,  n.;3P.  Wms.,  143;2P.Wms  , 
144  ;  9  Mod., 32  ;  1  Bro.  C.  C.,  554  ;  3  Johns. 
Ch.,  190;  1  Meriv.,  495;  Prewst  v.  Gratz,  6 
Wh.,  481  ;  2 Sch.  &  Lef,.  633  ;  15  Vin.  Abr.  tit. 
Limitation,  E  ;  2  Freeman,  156;  2  Vent.,  345  ; 
Bunb.,  213. 

There  never  was,  probably  a  case  like  the 
present.  The  appellants  on  the  record,  and 
on  oath,  admit  that  they  owe  the  respondents 
the  money,  and  that  it  has  never  been  paid. 
The  spirit,  surely,  of  the  Statute,  can  never  be 
made  to  extend  to  such  a  case.  (4  East,  599, 
604,  n.;  16jEast,  419;  IDick.,  153;  7  Taunt., 
612.) 

Mr.  J.  0.  Hoffman,  in  reply,  said  that  every 
plea  of  the  Statute  of  Limitations  does,  in 
effect,  suppose  the  existence  of  a  debt ;  but  it 
shows  that  by  the  Statute  the  plain  tiff's  remedy 
is  gone.  If  the  doctrine  which  is  contended 
for,  that  the  appellants  are  trustees,  and 
therefore  the  Statute  does  not  apply,  be  well 
founded,  then  there  is  hardly  any  transaction 
between  man  and  man  which  does  not  come 
within  its  scope.  Every  man.  in  his  dealings 
with  another,  is,  in  some  sort,  a  "factor  or 
agent."  But  is  a  factor  or  agent  such  a  trustee 
that  he  is  not  to  be  affected  by  the  Statute  ? 
In  Sturt  v.  Mellish,  2  Atk.,  610,  C12,  a  case  not 
noticed  by  the  Chancellor,  Lord  Hardwicke 
decides  this  very  question.  He  says  :  "I 
agree,  if  it  is  a  trust,  it  would  not  be  within 
the  Statute  ;  but  there  is  no  color  to  call  it  so 
here ;  for  a  trust  is,  where  there  is  such  a 
confidence-between  the  parties  that  no  action 
at  law  will  lie,  but  is  merely  a  case  for  the 
consideration  of  this  court ;  and  every  bail- 
ment might  as  well  be  said  to  be  a  trust  as 
this."  To  this  authority  is  opposed  a  short 
note  of  a  case  in  the  Exchequer,  from  Bun- 
bury's  reports,  a  book  of  no  authority.  No 
doubt,  in  cases' of  pure  trusts,  which  are  the 
creatures  of  a  court  of  equity,  and  where  there 
is  no  action  at  law,  the  Statute  does  not  apply. 
The  action  of  account  is  expressly  mentioned 
in  the  Statute  ;  and  that  is  an  action  which 
lies  against  a  factor  or  agent.  So  assumpsit  lies 
in  most  cases  *where  there  is  a  promise  [*582 
to  account.  Though  the  Statute  may  not,  in 
terms,  apply  to  a  court  of  equity,  yet  it  has 
been  virtually  adopted  in  chancery,  and  courts 
of  equity  consider  themselves  bound,  in  obe- 
dience to  the  Statute,  to  consider  equitable 
rights  in  all  analogous  cases,  as  bound  by  the 
same  limitation. 

SPENCER.  Ch.  J.  The  questions  raised  on 
the  argument,  are  : 

1.  Whether  this  is  a  case  coming  within  the 
exception  in  the  Statute,  as  concerning  the 
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trade  of  merchandise  between  merchant  and 
merchant,  their  factors  or  servants. 

2.  Whether  the  appellants  are  trustees  ;  and 
whether  the  claim  upon   them  relates  to  the 
execution   of  the  trust ;    and    therefore  not 
within  the  Statute. 

3.  From  what  time  the  Statute  begins  to  run ; 
whether  from  the  demand  of  payment,  in  1821, 
or  from  the  time  the  sales  were  completed, 
and  the  rendering  the  account  thereof,  on  the 
8th  of  July,  1814. 

4.  Whether  the  answer  admits  the  claim  to 
be  subsisting  and  unsatisfied,  and  thereby  de- 
feats the  operation  of  the  Statute. 

1.  The    Chancellor  has  examined   the  first 
question  very  elaborately,  and  his  conclusion 
upon  the  whole  is,  that  assuming  the  case  be- 
fore him  to  be  one  that  concerned  the  trade  of 
merchandise  between  merchant  and  merchant, 
the   Statute  was  well   pleaded,  and  the  case 
does  not  fall  within  the  exception    In  the  case 
of  Ramchander  v.  Hammond,  2  Johns.,   200, 
the  Supreme  Court    decided,    that  although 
there   was  a  verbal    difference  between    our 
Statute    of   Limitations    and    the  Statute  of 
James  I.,  yet  that  our  Statute,  in  a  case  con- 
cerning the   trade    of   merchandise  between 
merchant  and  merchant,  must  be  confined  to 
actions  on  open  or  current  accounts,  and  that 
the  exception  did    not    extend  to    accounts 
stated.    That  case  did  not  call  for  a  decision  of 
the  question,  whether  the  exception  did  or  did 
not  embrace  a  case,  where  the  items  were  all  on 
one  side.      Whether  the  Statute  is  at  all  appli- 
cable to  a  case  of  mutual  dealing  and  mutual 
credits  between  merchant  and  merchant,  is  a 
question  not  now  necessary  to  be  decided,  be- 
583*]  cause  *the  present  is  not  a  case  of  that 
kind.     On  the  part  of  the  respondents,  there 
is  no  account  at  all.     This  is  a  case  of  an  ac- 
count merely  on  the  part  of  the  appellants  ; 
there  is  no  selling  or  trading  ;  it  is  a  case  of  a 
joint  purchase  of  goods,  where  one  of  the  pur- 
chasers takes  the  whole  goods,  and  is  to  ac- 
count for  one  third  of  the  proceeds.     In  such 
a  case,  where  the  items  of  an  account  are  all 
on  one  side,  in  my  judgment,  it  is  not  within 
the    reason    or    principle   of  the  exception, 
which  must  have  intended  open  and  current 
accounts,  where  there  was  mutual  dealing  and 
mutual   credits.     I  should  very  much  doubt, 
too,  whether  an  insurance  company,  whose  in- 
stitution is  with  very  different  views  and  ends, 
could  be  considered  as  a  merchant.     I  concur, 
therefore,  on  this  point,  and  for  the  reasons  I 
have  stated,  in  the  result  to  which  the  Chan- 
cellor came,  that  the  Statute  is  well  pleaded. 

2.  Is  the  claim  to  be  considered  a  trust, 
and  are  the  appellants  to  be  regarded  as  trust- 
ees ? 

If  it  be  a  trust,  and  if  the  appellants  are  to 
be  regarded  as  trustees,  the  conclusion  is  cer- 
tain that  the  Statute  is  no  bar.  When  I  say 
trust,  I  must  be  understood  as  using  the  term 
in  its  technical  and  legal  sense.  It  is  to  be 
observed  that,  strictly  speaking,  the  Statute  of 
Limitations  does  not  apply  to  a  court  of  equity. 
That  court  has  adopted  it  as  a  fit  and  conven- 
ient rule,  but  with  its  own  restrictions, 
which  are,  that  in  cases  of  fraud  and  trust,  it 
shall  not  apply.  The  Chancellor,  in  Decouche 
v.  Savetier,  3  Johns.  Ch.,  215,  has  gone  fully 
jnto  the  subject,  and  has  shown  what  indeed 
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could  not  have  been  denied,  that  the  Statute 
affords  no  bar  in  case  of  a  trust. 

The  cases  cited  by  the  Chancellor  (Godfrey 
v.  Saunders,  3  Wils.,  94,  and  Stiles  v.  Donald- 
son, 2  Dall.,  264)  were  not  decided  upon  the 
principle  of  a  trust,  but  they  turned  exclu- 
sively upon  the  question,  whether  the  accounts 
claimed  in  the  one  case,  and  set  off  in  the 
other,  were  barred  by  the  Statute  of  Limita- 
tions, on  the  exception  in  the  Statute,  of  ac- 
counts between  merchant  and  merchant.  If 
they  are  entitled  to  any  weight,  it  is  on  the 
point  already  discussed.  In  the  broadest  sense, 
any  confidence  reposed  by  one  man  in  another 
is  a  trust ;  but  we  cannot  admit  *this  [*584 
as  a  criterion  of  trusts  cognizable  in  equity.  If 
one  lends  another  a  sum  of  money,  there  is  a 
confidence  reposed  that  it  will  be  faithfully 
restored.  So,  if  one  man  deposits  witb  an- 
other his  goods  and  chattels  to  keep  for  him, 
and  to  be  restored  whenever  they  are  re- 
quired, this  is  a  species  of  trust  and  confi- 
dence. The  instances  of  such  trusts  might  be 
multiplied  to  a  great  extent.  In  the  case  of 
Start  v.Mellish,  2  Atk.,  610,  Lord  Hardwicke, 
after  stating  that  if  the  case  before  him  was  a 
trust,  it  would  not  be  within  the  Statute  of 
Limitations,  observed  there  was  no  color  to 
call  it  a  trust,  for  a  trust,  he  said,  is  where 
there  is  such  a  confidence  between  parties 
that  no  action  at  law  will  lie,  but  was  merely  a 
case  for  the  consideration  of  that  court ;  and 
he  added,  every  bailment  might  as  well  be  said 
to  be  a  trust  as  that.  The  circumstance  on 
which  the  plaintiff,  in  that  case,  relied,  to 
make  the  case  a  trust,  was  that  lie  had  executed 
to  one  Villa  Real,  to  whom  he  was  indebted, 
a  letter  of  attorney,  to  recover  certain  sums  of 
money  due  to  him  ;  and  the  bill  was  for  an 
account  with  respect  to  these  demands  re- 
ceived by  Villa  Real.  This  decision  is  directly 
opposed  to  the  case  of  Sir  E.  Heath  v.  Henley, 
1  Eq.  Cas.  Abr.,  303;  and  3  Ch.,and  1  Ch. 
Cas.,  21,  which  was  the  case  of  a  bill  exhibited 
against  the  prothonotaries  of  the  K.  B.  to  have 
an  account  of  the  money  received  by  them,  by 
an  implied  trust  mrtute  officii,  to  which  the 
Statute  of  Limitations  was  pleaded,  and  the 
plea  was  overruled.  There  is  another  view  of 
this  case,  which  I  think  must  be  decisive.  I 
perceive  nothing  which  prevented  the  respond- 
ents from  having  a  perfect  and  complete  rem- 
edy at  law.  They  had  received  the  account 
of  sales  long  anterior  to  the  filing  their  bill, 
and  the  only  objectionable  charges  were  the 
commissions  and  insurance.  There  were  no 
perplexed  or  involved  dealings  to  be  examined 
into,  and  the  items  objected  to  were  matters  of 
legal  inquiry.  I  am  aware  that  courts  of 
equity  do  take  cognizance  of  matters  of  ac- 
count, but  not  as  upon  a  trust.  They  do  so 
because  it  is  supposed  that  courts  of  law  could 
not  give  so  complete  a  remedy  as  courts  of 
equity  ;  and  by  degrees  they  have  assumed  a 
concurrent  jurisdiction.  The  same  relief  is 
given  at  law  in  the  action  of  account,  as  under 
a  bill  in  equity.  *The  delay  at  law  [*585 
has  transferred  a  very  considerable  portion  of 
this  jurisdiction  to  courts  of  equity.  One  of 
the  grounds  of  this  assumed  jurisdiction,  of 
which  I  do  not  complain,  is  that  a  discov- 
ery is  also  necessary,  and  that  having  once 
acquired  jurisdiction  for  the  purpose  of  dis- 
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covery,  the  court  would  entertain  the  suit 
for  relief.  Another  ground  is,  that  when 
the  remedy  at  law  is  doubtful  or  difficult, 
equity  will  take  cognizance.  But  when  no 
discovery  is  necessary,  and  there  is  no  doubt 
as  to  the  remedy  at  law,  I  cannot  think  that 
it  is  case  for  a  court  of  equity  ;  and  I  have 
no  doubt,  had  the  objection  been  made  in  this 
case,  the  Chancellor  would  have  dismissed  the 
bill.  All,  however,  I  mean  to  deduce  from  this 
consideration  is,  that  it  is  impossible  in  a  case 
like  this,  where  there  was  ample  remedy  at 
law,  that  the  change  of  the  forum  should  pro- 
duce such  a  change  in  the  rights  of  a  party  ; 
for,  beyond  all  doubt,  ,had  the  respondents 
sued  at  law,  the  appellants  could  have  pleaded 
the  Statute;  whether  successfully  or  not,  re- 
mains to  be  considered.  I  have,  therefore,  no 
hesitation  in  saying,  that  in  a  case  where  there 
is  a  concurrent  jurisdiction  in  the  courts  of 
common  law  and  of  equity,  the  rule  must  be 
the  same,  and  the  Statute  of  Limitations  may 
be  pleaded  with  the  same  effect  in  the  one 
court  as  the  other.  In  cases  of  trusts  and 
fraud,  peculiarly,  appropriately  and  exclu- 
sively the  objects  of  equity  jurisdiction,  ac- 
cording to  the  established  doctrine,  the  Stat- 
ute cannot  be  pleaded.  I  forbear  to  enforce 
the  opinion  I  have  formed,  by  attempting  to 
show  the  impropriety  of  a  different  rule,  for 
I  think  it  must  be  obvious,  as  applied  in  the 
different  courts,  in  a  case  of  concurrent  juris- 
diction ;  and  my  conclusion  is,  that  this  is  not 
such  a  trust  as  to  preclude  the  plea  of  the 
Statute  of  Limitations. 

3.  The  third  point  gives  rise  to  the  question 
whether  a  demand  of  payment  was  necessary 
prior  to  the  institution  of  a  suit,  and  whether 
the  right  of  action  then  first  accrued.     It  can- 
not be  doubted   that  when  the  right  of  action 
became  perfect,  from  that  period  the  Statute 
began  to  run. 

As  has  been  already  stated,  the  bill  charges 
that  on  or  about  the  first  of  June,  1814,  the 
respondents  presented  to  the  appellants  an 
order  from  Dickinson,  and  demanded  the 
586*]  *equal  third  part  of  the  linens,  or  if 
sold,  the  third  part  of  the  proceeds  thereof ; 
that  the  appellants  admitted  they  had  sold  the 
linens,  and  in  a  few  weeks  after  the  present- 
ment of  the  order,  the  appellants  rendered  an 
account  of  the  sales,  a  copy  of  which  makes 
part  of  the  case.  These  allegations  are  not  de- 
nied in  the  answer  accompanying  the  plea, 
and  must,  therefore,  certainly,  as  regards  the 
respondents,  if  not  as  regards  the  appellants, 
be  taken  to  be  true.  The  answer  denies  any 
accounting  within  six  years  prior  to  filing  the 
bill,  which  was  on  the  23d  of  June,  1821,  and 
virtually  admits  rendering  the  account  as  al- 
leged. This  demand  of  the  goods,  or  the  pro- 
ceeds (the  goods  having  been  sold),  if  even  a 
demand  was  necessary,  gave  the  respondents  a 
complete  right  of  action  (1  Taunt.,  571;  2 
Taunt.,  323);  and  from  that  time  the  Statute 
began  to  run,  and  this  was  more  than  six 
years  prior  to  filing  the  bill. 

4.  The  fourth  point  is,  whether  the  answer 
admits  the  claim  to  be  subsisting,  and  unsatis- 
fied, and  thereby  defeats  the  operation  of  the 
Statute.    In  Apr.,  1821,  the  appellants,  through 
their  counsel,  offered  the  respondents' counsel, 
to  pay  them  one  third  of  the  proceeds  of  the 
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linens,  without  deducting  therefrom  (or,  in 
other  words,  giving  up)  the  charge  for  com- 
missions, explicity  stating,  however,  at  the 
same  time,  that  they  were  discharged  from  all 
liability  by  virtue  of  the  Statute,  and  that  they 
reserved  a  right  to  avail  themselves  of  the  Stat- 
ute in  their  defense,  if  the  offer  was  refused. 
Now,  the  question  is,  whether  the  admission 
of  the  existence  of  the  debt,  and  that  it  had 
never  been  paid,  under  *the  circumstances  of 
the  case,  is  a  waiver  of  the  Statute.  After  a 
review  of  the  cases  upon  this  subject,  and 
particularly  those  decided  in  the  Supreme 
Court,  I  am  of  opinion  that  the  distinct  admis- 
sion in  the  answer,  that  the  appellants  never 
were  called  upon  by  the  respondents  to  pay'or 
account  for  the  proceeds  of  the  linen,  and  that 
they  had  no  reason  to  suppose  that  the  respond- 
ents would  haveaccepted  the  proceeds,  together 
with  the  offer  of  payment,  by  the  appellants, 
in  1821,  renders  them  liable  to  pay  the  respond- 
ents, and  defeats  the  operation  of  the  Statute. 
In  the  case  of  Sands  v.  Oelston,  15  Johns.,  511, 
I  delivered  the  opinion  of  the  court,  and  as  the 
case  shows,  contended  successfully  against  the 
Correctness  of  many  of  the  cases,  [*587 
upon  the  construction  of  the  Statute  decided 
in  Westminster  Hall.  It  was  my  anxious  desire 
to  rescue  the  Statute  from  decisions  which 
were  pressed  upon  us,  but  which  were  not 
binding  further  than  they  comported  with  a 
just  and  sound  interpretation  of  the  Statute. 
I  considered  the  Statute  of  Limitations  as  the 
law  of  the  land,  and  intended  as  a  shield 
against  stale  and  dormant  demands,  founded 
on  the  probability  that,  after  the  lapse  of  time 
limited  by  the  Statute,  the  party  may  have  lost 
the  evidence  necessary  to  his  defense.  And  in 
that  case  I  observed  that  I  was  "bound,  by 
authority,  to  consider  the  acknowledgment  of 
the  existence  of  the  debt  within  six  years  before 
the  suit  brought,  as  evidence  of  a  promise  to 
pay  the  debt."  In  the  case  of  Sands  v.  Oelston, 
the  whole  amount  of  the  defendant's  admission 
was  that  the  plaintiff  had  never  received  what 
he  claimed  as  a  debt,  and  that  if  the  defendant 
believed  he  had  a  claim  in  law  or  equity,  he 
would  submit  the  matter  to  reference,  or  com- 
promise it;  but  that,  in  his  opinion,  the  plaintiff 
had  no  such  claim,  and  he  was  not  entitled  to 
it  in  law  or  equity  ;  and  therefore  he  would 
neither  submit  nor  compromise.  The  court 
were  unanimously  of  opinion  that  this  was  not 
such  an  acknowledgment  of  the  existence  of  a 
debt  as  to  authorize  an  inference  that  the 
defendant  had  promised  to  pay  it  within  six 
years;  because  the  defendant  denied  his  liabil- 
ity, and  denied  the  justice  of  the  debt,  either 
in  law  or  equity  ;  and  I  concluded  my  opinion 
in  that  case,  by  observing  "that,  though,  in- 
deed, the  defendant  may  admit  that  what  the 
plaintiff  claims  as  a  debt  has  never  been  paid, 
if  he  protests  against  his  liability,  it  would  be 
an  outrage  on  common  sense  to  infer  a  prom- 
ise to  pay,  in  the  face  of  his  denial  of  his  liabil- 
ity to  pay.  "  But  how  stands  this  case  ?  The 
appellants,  after  six  years,  offer  to  pay  the 
whole  demand,  except  the  charge  for  insurance 
and  interest.  To  be  sure  they  accompany  that 
offer  with  an  assertion,  not  that  they  did  not 
owe  the  debt,  or  that  it  ever  had  been  paid,  or 
denying  the  justice  of  the  claim,  but  that  if 
the  offer  was  not  accepted  they  would  rely  on 
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the  Statute  of  Limitations.  It  will,  at  once, 
be  seen,  there  is  a  total  dissimilitude  between 
588*]  this  case  and  that  of  Sands  v.  *Oelston, 
and  of  Lawrence  v.  Hopkins,  13  Johns,  288,  and 
Danforth  v.  Culver,  11  Johns..  146.  In  none 
of  those  cases  was  the  existence  or  justice  of 
the  debt  admitted;  on  the  contrary,  they  were 
denied.  The  case  of  Bryan  v.  Horseman,  4 
East,  599,  bears  strong  analogy  to  the  case  be- 
fore us.  It  was  proved  there  that  the  defend 
ant  said:  "I  do  not  consider  myself  as  owing 
Mr.  Bryan  a  farthing,  it  being  more  than  six 
years  since  1  contracted.  I  have  had  the  wheat,  I 
acknowledge,  and  I  have  paid  some  part  of  it; 
and  £26  remains  due."  Lord  Ellenborough 
said  they  had  looked  into  all  the  authorities, 
aud  whatever  their  opinion  might  have  been, 
had  the  question  been  new,  yet,  after  the  long 
train  of  decisions,  it  was  necessary  to  abide  by 
the  construction  which  had  been  put  upon  it, 
in  conformity  with  which,  they  thought  them 
selves  bound  to  hold,  that  what  was  said  by 
the  defendant  was  a  sufficient  acknowledgment 
of  the  pre  existing  debt  to  create  an  assumpsit, 
so  as  to  take  the  case  out  of  the  Statute.  In 
Leaper  v.  Tatton,  16  East,  419,  it  was  proved 
that  the  defendant,  when  applied  to  for  pay- 
ment, said  "he  had  been  liable,  but  was  not 
liable  then,  because  the  bill  was  out  of  date; 
the  witness  told  him  the  plaintiff  would  take 
the  money  by  installments;  the  defendant  said 
he  would  not  pay  it;  it  was  not  in  his  power  to 
pay  it."  Lord  Ellenborough  said  that  as  the 
limitation  of  the  Statute  is  only  a  presumptive 
payment,  if  his  own  acknowledgment  that  he 
has  not  paid  it  be  shown,  it  does  away  the 
Statute.  Bayley,  J.,  said,  acknowledging  his 
acceptance,  and  that  he  has  not  paid  it,  created 
a  debt.  Many  other  cases,  some  of  which,  1 
admit,  push  the  subject  to  an  unreasonable  and 
extravagant  length,  might  be  cited,  where  the 
slightest  acknowledgment,  or  even  writing  an 
equivocal  letter,  have  been  held  to  take  the 
case  out  of  the  Statute.  In  Colt'mnn  v.  Marsh, 
3  Taunt.,  380,  the  proof  was  that  the  defend- 
ant said:  "I  owe  you  not  a  farthing,  for  it  is 
more  than  six  years  since.  "  The  court  held, 
very  correctly,  that  it  was  no  evidence  of  a  new 
promise.  In  the  case  of  Rowcroft  v.  Lomas,  4 
Maule  &  S.,  457,  which  was  commented  upon 
in  Sands  v.  Gelston,  the  defendant  was  sued  on 
an  accountable  receipt,  and  it  was  proved  that 
589*J  when  it  *was  shown  him,  and  he  was 
asked  if  he  knew  anything  of  it,  he  said  he 
knew  all  about  it :  it  was  not  worth  a  penny, 
and  he  should  never  pay  it.  He  admitted  liis 
signature,  and  that  he  had  never  paid  it,  and 
never  would,  and  added,  besides,  it  is  out  of 
date,  and  no  law  shall  make  me  pay  it.  Lord 
Ellenborough,  in  delivering  the  opinion  of  the 
court,  that  this  did  not  take  the  case  out  of  the 
Statute,  distinguishes,  with  great  force,  be- 
tween that  case  and  Bryan  &  llorzeman.  The 
cases,  he  said,  have  determined  that  a  debt,  the 
existence  of  which  is  extinct  through  lapse  of 
time,  may  be  revived,  by  an  acknowledgment 
that  it  is  unsatisfied;  but  there  must  first  be  an 
acknowledgment  that  it  ever  existed.  Almost 
all  the  cases,  he  observed,  upon  this  subject, 
go  upon  the  same  ground  as  Bryan  &  Horse- 
man, where  the  defendant  stood  upon  the  Stat- 
ute, it  being  more  than  six  years  since  he 
contracted;  but,  in  the  same  breath,  acknowl- 
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edged  he  had  had  the  wheat,  and  had  paid 
only  in  part  for  it,  and  that  part  remained  due. 
Everything,  he  said,  which  the  defendant  then 
alleged,  went  to  admit,  in  dislinct  language, 
the  original  foundation  of  the  debt ;  only  as  to 
some  part  of  it  he  stood  upon  the  Statute,  on 
account  of  the  lapse  of  time,  the  presumption 
arising  from  which  was  rebutted  by  his  ad- 
mission that  a  part  was  unpaid.  Bayley,  J., 
in  commenting  on  the  case  of  Bryan  &  Horse- 
man, said  that  the  defendant  relied  on  the 
Statute  of  Limitations,  but  in  the  same  breath 
admitted  that  £26  were  due;  therefore,  he  had 
taken  a  wrong  view  of  the  Statute,  because  the 
Statute  was  not  intended  to  protect  a  party 
from  a  debt  acknowledged  to  be  existing,  but 
only  where  the  presumption  arising  from  the 
lapse  of  time  is  that  it  never  did  exist,  or,  if  it 
did,  that  it  has  been  discharged  ;  therefore,  he 
says,  when  the  defendant,  in  that  case,  admit- 
ted the  debt,  he  admitted  that  this  was  a  case 
to  which  the  Statute,  according  to  its  spirit, 
did  not  apply.  In  the  case  of  Mountxteplien  v. 
Brooke,  3  Barn.  &  Aid.,  141,  the  defendant 
was  a  party  to  a  covenant  in  a  deed  to  a  third 
person,  which  recited,  within  six  years,  the 
debt  to  be  outstanding  and  unsatisfied.  Abbott, 
Ch.  J.,  said  the  Statute  was  passed  to  protect 
persons  who  were  supposed  to  have  paid  the 
debt,  but  to  have  lost  the  evidence  of  such  pay- 
ment ;  *here,  however  (he  observed),  [*£»9O 
there  is  no  such  thing,  for  there  is  a  solemn 
acknowledgment  of  the  existence  of  the  debt 
within  the  six  years,  the  legal  effect  of  which 
is,  to  raise,  of  itself,  a  promise -to  pay  the  debt; 
and  when  we  consider  that  a  court  of  equity 
is  not  bound  by  the  Statute,  but  have  adopted 
it  from  analogy,  and  as  a  reasonable  rule,  this 
reasoning  appears  to  me  forcible  and  conclu- 
sive, and  it  directly  applies  to  this  case.  In- 
deed, the  case  before  us  is  a  much  stronger 
one,  for  the  appellants  have  never  asserted 
that  they  did  not  owe  the  debt  according  to  the 
account  rendered,  or  that  a  cent  of  it  had  been 
paid;  but  they  distinctly  admit  the  justice  and 
existence  of  the  debt,  and  offer  to  pay  it,  and 
even  to  deduct  the  commissions  which  they 
had  charged.  In  such  a  case,  it  is  impossible 
to  consider  the  Statute  as  a  bar,  consistent 
with  all  the  cases  on  the  subject ;  and  my  con- 
clusion is  that  the  decree  ought  to  be  affirmed. 

PLATT  and  WOODWORTH.  JJ.,  concurred. 

VIELIE,  Senator.  The  first  question  which 
arises  in  this  cause  is,  whether  it  is  a  case  com- 
ing within  the  exception  to  the  5th  section  of 
the  Statute  of  Limitations,  made  in  favor  of 
"actions  which  concern  the  trade  of  merchan- 
dise between  merchant  and  merchant,  their 
factors  or  servants.  " 

In  the  consideration  of  this  question,  it  is 
important  to  inquire  how  far  the  mutuality  of 
the  accounts  between  the  parties,  or  the  neces- 
sity of  an  account  current,  as  distinct  from  a 
specific  sale  of  merchandise  between  merchant 
and  merchant,  is  material  to  entitle  the  party  to 
the  benefit  of  the  exception.  The  decisions  in 
the  English  courts  on  the  Stat.,  21  James  I. 
(ch.  16,  sec.  3),  are,  in' some  measure,  various, 
and  many  of  them  are,  to  my  mind,  very  un- 
satisfactory. The  only  authority  requiring  the 
demands  to  be  mutual,  which  I  have  been 
able  to  find,  is  a  dictum  of  Denison,  J.,  in 
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Cotes  v.  Harris.  Bull.  N.  P.,  149.  I  say  a  dictum, 
because,  by  the  loose  and  uncertain  report  of 
that  case,  it  does  not  appear  to  have  concerned 
the  trade  of  merchandise  between  merchant 
and  merchant ;  and  although  Denison,  /.,  is 
made  to  say,  "  that  the  clause  in  the  Statute  of 
591*]  limitations  extended  only  to  cases 
where  there  were  mutual  accounts,  and  recip- 
rocal demands  between  two  persons,"  he  also 
says,  "  but  if  there  were  only  a  demand  by  A, 
against  B,  in  the  common  way  of  business,  as 
by  a  tradesman  on  his  customer,  that  cannot 
be  called  merchants'  accounts."  From  this,  I 
think  it  is  fairly  to  be  inferred  that  the  case 
was  of  the  latter  kind,  that  of  a  tradesman 
against  his  customer.  And  this  appears  more 
probable  from  what  Lord  Kenyon,  who  fur- 
nished the  report  of  this  case,  says,  in  Crunch 
v.  Kirknian,  Peake  N.  P.,  131. 

He  there  uses  the  case  as  authority  for  ex- 
tending the  benefit  of  the  exception  to  other 
persons  than  merchants  ;  for,  in  the  very  case 
then  under  consideration,  and  to  which  he 
applies  the  authority  of  Denison,  J. ,  he  over- 
rules the  objection  that  the  exception  extends 
to  110  other  description  of  persons  than  mer- 
chants. 

If  my  view  of  these  cases  be  correct,  it  does 
not  very  satisfactorily  appear  that  the  rule 
requiring  the  accounts  to  be  mutual  has  ever 
been  adopted  in  England,  in  relation  to  a  case 
concerning  merchants'  accounts. 

But  if  such  a  rule  prevailed  there,  it  may 
well  be  doubted  whether  it  can  properly  be 
applied  to  cases  arising  under  our  Statute.  By 
the  Stat.  of  James,  "  such  accounts  as  concern 
the  trade  of  merchandise,"  &c.,  are  excepted  ; 
and  from  this  phraseology,  accounts  being 
used  in  the  plural  number,  the  idea  of  the  rule 
may  naturally  have  arisen  ;  but  our  Statute 
excepts  all  "actions  which  concern  the  trade 
of  merchandise,"  &c.  ;  and  I  apprehend,  an 
action  brought  by  one  merchant  against  an- 
other, to  recover  the  value  of  fifty  bales  of 
goods  sold,  as  much  concerns  the  trade  of 
merchandise,  as  if  there  had  been  a  reciprocal 
inlerchange  of  goods  between  them,  leaving  a 
balance  of  fifty  bales  upon  one  side  or  the 
other.  And  though  the  reasons  founded  upon 
public  policy,  and  which  produced  the  excep- 
tion in  favor  of  merchants,  may  not  operate  as 
strongly  in  the  case  of  an  action  brought  by 
one  merchant  against  another  to  recover  for  a 
single  bale  of  goods  sold,  still  it  cannot  be 
denied  to  be  as  much  within  the  letter  and 
spirit  of  the  exception,  as  if  there  had  been 
fifty  bales  sold.  If  the  one  as  immediately 
•concerns  the  trade  of  merchandise  as  the  other, 
5i>2*J  why  is  it  not  *as  much  within  the  ex- 
ception to  the  Statute  ?  The  amount  is  not  so 
great,  but  principles  are  not  governed  by 
amount.  The  transaction  in  one  case  is  not  so 
•complex  as  in  the  Qther.  But  was  it  the  com 
plicated  nature  of  particular  transactions,  or 
the  exigences  of  trade,  which,  from  Its  very 
nature,  and  the  multiplicity  and  extent  of  its 
•concerns,  frequently  requires  a  longer  time  to 
•close  its  most  simple  affairs,  than  is  required 
in  the  ordinary  affairs  of  men,  that  induced 
the  exception  to  the  Statute  in  favor  of  mer- 
chants, not  as  a  particular  description  of  citi- 
zens, but  as  persons  engaged  in  the  trade  of 
merchandise  ?  I  think  the  latter. 
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Whether  the  cause  of  action  must  more  im- 
mediately concern  the  trade  of  merchandise, 
or  may  be  more  remotely  related  to  it,  is 
another  question  which  arises  upon  this  branch 
of  the  subject.  And  here,  it  would  seem  to  be 
a  position  founded  in  good  sense,  and  sanc- 
tioned by  authority,  that  the  cause  of  action 
must  be  a  direct  and  immediate  concern  of 
trade,  and  that  whenever  it  is  in  any  degree 
removed,  the  benefit  of  the  exception  is  lost, 
and  it  comes  within  the  operation  of  the  Stat- 
ute, so  as  to  be  barred  by  it.  Where  a  note 
is  taken  upon  the  sale  of  goods,  or  where  an 
account  is  stated,  and  the  balance  ascertained 
and  settled,  it  is  no  longer  a  concern  of  trade. 
The  matter  being  closed,  the  reasons  for  the 
exception,  arising  from  the  exigencies  of  trade, 
no  longer  apply,  and  the  cause  of  action  is 
changed  ;  for  the  mere  stating  of  an  account, 
even  though  a  note  is  not  taken,  is  a  merger 
of  the  original  cause  of  action,  and  in  that  case 
an  action  cannot  be  maintained  upon  the  im- 
plied assumpsit  arising  from  the  delivery  of  the 
goods,  but  the  party  must  resort  to  an  insimul 
computastent.  (1  Bac.  Abr., 281,  tit.  Amsumpsit, 
G  ;  1  Mod.,  205  ;  2  Mod.,  43,  44  ;  Bull.  N.  P., 
129.)  And  it  may  be  worthy  of  remark,  that 
although  some  of  the  decisions  in  the  English 
courts  seem  to  be  at  war  with  the  Statute  itself, 
and  some  of  them  are  inconsistent  with  each 
other,  yet  most  of  them,  where  the  Statute  has 
been  allowed  to  bar  the  action,  proceed  upon 
the  ground  that  an  account  had  been  stated 
between  the  parties. 

Thus,  in  Webber  v.  Tivill,  2Saund.,  124,  127, 
n.  5,  an  account  had  been  stated,  and  the  argu- 
ment of  the  counsel  *there  was  that  [*593 
the  remedy  had  been  changed,  and  the  Statute 
applied  to  the  new  remedy  ;  and  this  reasoning 
was  adopted  by  the  court.  The  same  principle 
is  recognized  by  North,  Ch.  J.,  and  Windham 
and  Scroggs,  Justices,  in  1  Mod  .  270,  and  also 
in  2  Mod..  311,  312  ;  1  Mod.,  70  ;  1  Lev.,  298. 

It  is  upon  this  principle  that  a  distinction 
has  been  made  between  accounts  that  are  open 
and  current,  and  accounts  stated.  The  former 
have  been  held  to  be  within  the  exception, 
while  the  latter  have  constantly  been  held  to 
be  barred  by  the  Statute.  (Ballantine  on  Lim- 
itations, 71.) 

When  a  note,  therefore,  is  accepted  for  the 
balance  of  an  account,  or  the  account  is  stated, 
and  a  balance  ascertained  and  agreed  upon, 
the  parties  voluntarily,  and  by  their  own  act, 
abandon  the  cause  of  action,  which  arose  from 
and  immediately  concerned  the  trade  of  mer- 
chandise, and  put  the  matter  upon  the  footing 
of  all  other  demands,  for  which  an  action  of 
assumpsit  will  lie,  even  against  a  factor  or  re- 
ceiver ;  and  in  that  case  the  Statute  becomes  a 
bar  as  in  ordinary  cases. 

At  common  law,  no  limitation  of  personal 
actions  was  known.  (Co.  Litt.,  115.)  And 
but  for  the  intervention  of  the  Statute  under 
consideration,  every  person,  without  distinc- 
tion, might  have  pursued  the  legal  remedy  for 
his  demands,  though  twenty  years  had  elapsed. 
That  right  still  remains  to  all,  unless  inhibited 
by  the  Statute,  in  derogation  of  what  was 
before  a  right  common  to  all.  In  its  terms, 
the  Statute  restrains  the  bringing  of  certain 
personal  actions  to  the  period  of  six  years  from 
the  time  they  severally  accrue  ;  but  from  this 
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restriction  are  excepted  "  actions  that  concern 
the  trade  of  merchandise,  between  merchant 
and  merchant,  their  factors  or  servants." 
Every  action,  then,  that  falls  within  this  de- 
scription, being  excepted  from  the  operation 
and  effect  of  the  Statute,  must  remain  as  it 
stood  before.untrammeled  by  any  limitation  or 
fixed  period  for  its  commencement. 

If  this  be  correct,  it  is  inconceivable,  unless 
through  misapprehension, howLord  Hardwicke 
(2  Ves.,  400)  could  say  that  it  was  the  intention 
of  the  Statute  "to  prevent  dividing  the  account 
between  merchants,  where  it  was  a  running 
account,  when,  perhaps,  part  might  have  be- 
594*]  gun  long  *before,  and  the  account 
never  settled,  and  perhaps  there  might  have 
been  .dealings  and  transactions  within  the  time 
of  the  Statute."  Or  how  Lord  Northington  (2 
Eden,  169),  Lord  Rosslyn,  in  Crawford  v.  Lid- 
dell,  6  Ves.,  580,  and  Sir  Wm.  Grant,  in 
Barkers.  Barker,  18  Ves.,  286,  could  say  that 
when  all  the  transactions  were  over  six  years, 
the  Statute  might  as  well  be  pleaded  to  mer- 
chants'accounts  as  others.  For  "merchants' 
accounts"  either  were  within  the  exception  or 
not,  and  if  within  the  exception,  most  mani- 
festly the  six  years  had  nothing  to  do  with 
them  any  more  than  any  other  period  of  time 
that  might  be  supposed.  If  not  within  the 
exception,  the  six  years  were  an  absolute  bar 
in  every  case. 

Had  the  Legislature  intended  such  a  con- 
struction, how  very  readily  and  naturally 
would  the  words  "when  some  of  the  items 
come  within  six  years "  have  been  inserted  ! 
The  intention  would  then  have  been  clear  and 
palpable  ;  and  the  want  of  something  of  that, 
or  a  like  import,  is,  to  my  mind,  the  strongest 
argument  that  no  such  thing  was  intended. 

But  when  these  cases  are  contrasted  with 
that  of  Catling  v.  Skoulding,  6  T.  R.,  189,  de- 
cided by  Lord  Kenyon,  and  the  judges  of  the 
King's  Bench,  it  would  seem  lhat  between 
Lords  Northington  and  Rosslyn  and  Sir  Wm. 
Grant,  on  the  one  hand,  and  Lord  Kenyon,  Sir 
Wm.  Henry  Ashhurst  and  Sir  Soulden  Law- 
rence, on  the  other,  the  exception  to  the  Stat- 
ute was  completely  annihilated.  For,  in  the 
latter  case,  the  Court  of  K.  B.  decided  that 
where  there  are  some  items  of  mutual  accounts 
within  the  six  years,  as  between  parties  not 
merchants,  and  in  a  matter  not  concerning 
trade,  it  is  sufficient  to  take  the  case  out  of  the 
Statute.  Thus,  putting  the  two  distinct  classes 
of  cases  upon  the  same  footing,  with  this  dis- 
tinction, that  in  the  one  case  it  is  put  upon  the 
rational  ground  that  the  new  items  furnish 
evidence  for  the  jury  to  presume  an  acknowl- 
edgment of  the  old,  and  in  the  other  all  are 
assumed  to  be  within  the  exception,  because 
there  are  some  items  that  have  no  need  of  its 
benefit. 

The  decision  of  the  Court  of  K.  B.,  in  Cat- 
ling v.^Skvulding,  is  directly  in  the  teeth  of 
Lord  Northington.  when  he  says,  in  Martin  v. 
595*]  Heathcole,  that  the  Statute  *"  would 
be  a  bar  as  to  all  articles,  before  six  years,  in 
other  accounts  "  than  merchants' ;  and  in  giv- 
ing the  opinion  of  the  court,  in  that  case,  Lord 
Kenyon  lays  down  the  rule  distinctly,  that  the 
plaintiff  is  not  barred,  though  there  has  been 
no  transaction  of  any  kind  between  the  parties 
for  six  years  before  the  action  brought,  if  the 
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accounts  were  between  merchant  and  merchant, 
&c.  ;  and  he  assigns  the  reason,  for  then  the 
case  never  was  within  the  Statute.  It  is  also 
worthy  of  remark  that  this  opinion  of  Lord 
Kenyon,  though  it  may  be  considered  in  some 
measure  extrajudicial,  was  delivered  in  1795, 
long  after  all  the  cases  upon  the  subject  (ex- 
cept the  case  before  Sir  Wm.  Grant,  Master  of 
the  Rolls,  18  Ves.,  and  the  case  said  to  have 
been  decided  by  Lord  Rosslyn,  in  1796),  and 
upon  a  review  of  the  cases  cited  by  the  coun- 
sel, on  both  sides,  which  included  all  the  cases 
upon  the  subject,  except  the  equally  extraju- 
dicial opinion  of  Lord  Hardwicke,  in  Welford 
v.  Liddell  (and  that,  too,  inconsistent  with  his 
own  doctrine  fifteen  years  before),  and  the  case 
of  Martin  v.  Heatheote,  decided  by  Lord  North- 
ington. And  it  is  no  slight  impeachment  of 
these  two  last  cases  that  they  were  not  cited 
on  that  occasion. 

The  opinion  of  Lord  Kenyon  not  only  re- 
ceived the  sanction  of  the  other  judges,  upon 
due  consideration,  but  is  directly  supported  by 
Jones,  Cooke  and  Berkely,  Justices,  in  Sandys 
v.  Bhdwell,  Jones,  401,  and  by  Lord  Hard- 
wicke himself  in  the  case  referred  to  in  19 
Ves.,  180. 

This  doctrine  is  conceded  in  Godfrey  v. 
Saunders,  3  Wils.,  94,  and  directly  sanctioned 
in  Stiles  v.  .Donaldson,  2  Ball.,  '264,  where, 
though  17  years  had  elapsed  since  the  date  of 
the  last  item  of  the  accounts,  and  no  subse- 
quent demand,  the.  court  were  unanimously  of 
opinion  that  the  accounts  were  not  within  the 
Act  of  Limitations.  That  was  a  case  of  prin- 
cipal and  factor. 

This  doctrine  is  shaken  only,  if  at  all,  by  the 
dictum  of  Lord  Hardwicke,  in  Welford  v.  Lid- 
dell,  by  the  case  of  Martin  v.  Heathcote,  before 
Lord  Northington,  to  which  I  have  before  re- 
ferred ;  by  the  case  of  Bridges  v.  Mitchell,  Gilb. 
Eq.,  224,  in  which  it  is  said,  that  "  if  the  ac- 
count be  by  the  plaintiff  deserted,  then  it  is 
barred,"  but  otherwise  the  ground  of  decision 
does  not  very  clearly  appear  *(but,  in  [*596 
another  report  of  the  same  case,  in  Bunb.,  217, 
it  is  stated  that  twenty-four  years  had  elapsed 
after  the  transaction  before  suit  brought  ;  and 
if  that  be  correct,  it  might  well  have  been  con- 
sidered as  deserted,  and  very  properly  reject- 
ed, as  a  stale  demand,  without  any  reference 
to  the  Statute) ;  by  the .  case  of  Crawford  v. 
Liddell,  probably  confounded  for  Welford  v. 
Liddell,  as  I  can  find  no  report  of  it ;  and  by 
the  case  of  Barker  v.  Barker,  18  Ves.,  286. 

This  last  case  I  do  hot  consider  of  much 
weight,  because  it  appears  to  have  been  decid- 
ed upon  a  reference  to  Welford  v.  Liddell,  and 
Bridges  v.  Mitcfiell,  only  ;  neither  of  which,  in 
my  opinion,  bear  out  the  Master  of  the  Rolls 
in  his  decision. 

The  case  of  Ramchander  v.  Hammond,  2 
Johns.,  200,  in  the  Supreme  Court  of  this 
State,  was  an  action  upon  a  promissory  note  ; 
and  to  a  plea  of  non  assumpsit  infra  sex  annos, 
the  plaintiff  replied  that  the  action  concerned 
the  trade  of  merchandise,  between  merchant 
and  merchant.  The  defendant  rejoined,  and 
to  this  there  was  a  demurrer  and  joinder.  The 
court  held  the  replication  bad  ;  and  that  decis- 
ion may  well  be  supported  by  the  reasons  as- 
signed, that  the  exception  "  does  not  apply  to 
an  account  stated  :"  that  "  it  must  be  a  direct 
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concern  of  trade  ;"  and  that  "liquidated  de 
mands  or  bills  and  notes  which  are  only  traced 
up  to  the  trade  of  merchandise  are  too  remote 
to  come  within  this  description."  This  comes 
within  the  principle  before  stated,  of  a  case 
where,  by  the  act  of  the  parties,  the  cause  of 
action  has  been  removed  and  changed  from  an 
immediate  concern  of  trade,  and  thereby  put 
upon  the  footing  of  ordinary  demands.  It  is 
true  the  court,  in  deciding  this  case,  indulge 
the  language  that  "  the  words  (of  our  Statute) 
are  not  so  broad  as  to  warrant  a  departure 
from  the  adjudications  which  have  been  made 
on  the  English  Act."  But  this  remark  was  not 
called  for  by  the  necessity  of  that  case,  and  I 
think  we  are  warranted  in  supposing  that  it 
was  made  without  due  consideration  ;  for  it 
would  require  a  degree  of  flexibility  unusual 
to  our  courts  of  justice,  and  which  would  be 
to  be  deprecated,  if  it  existed,  to  thread  the 
mazy  contradictions  of  those  decisions  ;  and 
the  bare  attempt  to  reconcile  .them  at  once 
demonstrates  the  impracticability  of  the  un- 
597*]  *dertaking,  and  shows  that  a  departure 
from  some  of  them  is  inevitable. 

Should  the  question  upon  the  construction 
of  our  Statute  now  be  considered  as  one  of  the 
first  impression,  and  taking  its  words  as  stand- 
ing alone,  without  regard  to  the  incongruous 
and  contradictory  decisions  of  the  English 
courts,  I  apprehend  it  would  be  difficult  to 
convince  any  man  of  sound  understanding 
that  the  Statute  was  intended  to  have  any 
operation  upon  an  action  concerning  the  trade 
of  merchandise,  when  it  arises  between  mer- 
chant and  merchant. 

And  this  construction  is  directly  supported 
by  the  authority  of  the  Supreme  Court  of  the 
U.  S. ,  in  the  case  of  Mandeville  v.  Wilson,  5 
Cr.,  15.  That  was  an  action  of  assumpsit, 
brought  in  the  Circuit  Court  of  the  District  of 
Columbia,  for  goods  sold  and  delivered,  and 
for  the  hire  of  a  slave.  The  defendants 
pleaded  non  assumpserunt  and  the  Statute  of 
Limitations  ;  and  to  the  latter  plea  the  plaintiff 
replied  that  the  money  became  due  and  paya- 
ble on  an  account  current  of  trade  and  mer- 
chandise between  the  plaintiff  and  defendants, 
as  merchants,  and  wholly  concerned  the  trade 
of  merchandise.  There  was  a  rejoinder,  sur- 
rejoinder, demurrer  and  joinder,  but  the  case 
turned  upon  the  sufficiency  of  the  replication. 
The  court  below  gave  judgment  for  the  plaint- 
iff ;  and,  upon  a  writ  of  error,  that  judgment 
was  affirmed.  Ch.  J.  Marshall,  in  giving  the 
opinion  of  the  court,  says  "  that  the  exception 
in  the  Statute  applied  to  actions  of  assumpsit 
as  well  as  to  actions  of  account.  That  it  ex- 
tended to  all  accounts  current  which  concern 
the  trade  of  merchandise  between  merchant 
and  merchant.  That  an  account  closed  by  the 
cessation  of  dealings  between  the  parties  is  not 
an  account  stated,  and  that  it  is  not  neces- 
sary that  any  of  the  items  should  come  within 
five1  years.  That  the  replication  was  good, 
and  not  repugnant  to  the  declaration,  and  that 
the  rejoinder  was  bad."  This  decision  was 
598*]  made  on  the  Statute  *of  Virginia, 
which,  so  far  as  relates  to  the  present  question, 
is  precisely  like  the  Statute  of  James. 

1. — Five  years  is  the  period  of  limitation  by  the 
Statute  of  Virginia,  and  this  case  arose  under  that 
Statute. 
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In  the  case  under  consideration  there  has 
been  no  account  stated  between  the  parties,  so 
as  to  vary  or  alter  the  character  of  the  original 
transaction  between  them.  The  appellants  did 
furnish  an  account,  but  .some  of  its  most  prom- 
inent items  were  objected  to  at  the  time,  and 
have  not  since  been  settled  or  agreed  to.  The 
mere  act  of  furnishing  an  account  does  not 
make  it  a  stated  account,  until  it  has  the  assent 
of  both  parties  to  its  correctness.  A  different 
rule  would  put  it  in  the  power  of  one  party, 
at  any  time,  to  impose  upon  the  other  a  false 
account,  and  conclude  him  by  it. 

Lord  Hutchins,  in  Sherman  v.  Sherman,  2 
Vern.,  276,  says:  "Amongst  merchants  it  is 
looked  upon  as  an  allowance  of  an  account 
current,  if  the  merchant  that  receives  it  does 
not  object  against  it,  in  a  second  or  third 
post  ;"  thus  plainly  admitting  the  right  to  ob- 
ject. In  the  account  furnished  in  this  case 
there  is  a  charge  for  commission,  which  is  one 
of  the  items  objected  to,  and  which,  by  the 
letter  of  the  appellant,  James  B.  Murray,  to 
George  Dickinson,  the  agent  of  the  Col.  Ins. 
Co.,  dated  July  7,  1813,  was  expressly  stipu- 
lated not  to  be  charged — "it  being  under- 
stood," says  he,  "  that  in  case  of  sale  being 
made  by  my  house,  no  commission  is  to  be 
charged  for  such  sale." 

The  remaining  branch  of  this  subject,  and  in 
relation  to  which  the  most  serious  doubts 
pressed  upon  my  mind,  at  the  outset  of  the 
investigation,  is,  whether  the  Col.  Ins.  Co. 
could  be  considered  a  merchant  within  the 
meaning  of  the  exception  to  the  Statute,  so  as 
to  be  entitled  to  the  benefit  of  that  exception. 

Notwithstanding  Justice  Atkins,  in  Farring- 
ton  v.  Lee,  1  Mod.,  270,  expresses  an  opinion, 
that  "  the  makers  of  the  Statute  had  a  greater 
regard  to  the  persons  of  merchants,  than  the 
causes  of  action  between  them,"  I  cannot  but 
entertain  a  contrary  sentiment.  If  it  were,  as 
Justice  Atkins  supposes,  a  benefit  to  the  per- 
son, why  was  it  not  extended  to  all  their  trans- 
actions, as  well  to  other  actions  as  to  those 
which  concern  the  trade  of  merchandise  ?  If 
it  is  to  the  person  of  the  merchant,  how  long 
must  he  have  been  engaged  in  the  business, 
*or  what  proportion  of  his  capital,  or  [*599 
his  time,  must  be  engrossed  by  it  ? 

If  that  construction  is  correct,  the  words 
"which  concern  the  trade  of  merchandise" 
are  entirely  useless  in  that  clause  of  the  Stat- 
ute ;  but  so  far  from  that  being  correct,  I 
apprehend  they  constitute  the  strength  and 
marrow  of  the  exception,  and  that  the  words, 
"  between  merchant  and  merchant,"  &c. ,  are 
to  be  considered  as  being  added  for  the  pur- 
pose o^  confining  the  exception  to  concerns 
that  are  purely  mercantile,  and  excluding 
others,  such  as  transactions  between  a  mer- 
chant and  his  customer.  It  is,  then,  the  busi- 
ness of  trade,  and  not  the  person  engaged  in 
it,  that  is  entitled  to  the  benefit  of  this  excep- 
tion ;  or,  in  other  words,  the  person  is  entitled 
to  it  in  respect  to  that  business,  and  that  only, 
for  the  encouragement  of  which  the  exception 
was  inserted. 

Thus  the  assignees  of  a  bankrupt  merchant 
would  be  as  much  entitled  to  the  benefit  of 
this  exception,  in  relation  to  every  concern  of 
trade  arising  out  of  the  affairs  of  the  bank- 
rupt, as  the  bankrupt  himself.  So  would  the 
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representatives  of  a  deceased  merchant ;  and 
that,  whether  they  had  ever  been  engaged  in 
trade  themselves  or  not. 

In  the  case  under  consideration,  the  Col. 
Ins.  Co.  had  insured,  for  S.  &  L.  Clarkson  & 
Co.,  a  quantity  of  sugar  on  board  the  ship 
Egeria,  on  a  voyage  from  N.  Y.  to  St.  Peters- 
burgh  or  Archangel.  The  voyage  was  broken 
up  at  Copenhagen,  and  the  sugars,  being 
abandoned  to  the  insurers,  as  for  a  total  loss, 
were  received  by  the  agent  of  the  Company, 
sold  on  their  account,  and  the  proceeds,  either 
for  the  purpose  of  trade,  or  for  the  more  con- 
venient transmission  of  the  amount  to  this 
country,  were  invested  in  linens,  for  which  an 
account  is  sought  by  the  bill  filed  in  this 
cause.  No  one  would  doubt,  that  in  the  hands 
of  S.  &  L.  Clarkson  &  Co.,  this  would  have 
been  purely  a  concern  of  trade  ;  and  as  it  is 
the  business  which  gives  character  to  the  mer- 
chant, and  not  the  merchant  to  the  business,  it 
can  be  no  less  a  concern  of  trade  in  the  hands 
of  the  Col.  Ins.  Co. 

Applying  the  principles  before  stated  to 
these  facts,  it  strikes  my  mind,  and  indeed  is 
most  satisfactory  to  my  judgment,  that,  pro 
6OO*J  hac  oice,  at  least,'  the  Col.  Ins.  *Co. 
must  be  considered  as  a  merchant,  within  the 
meaning  of  the  exception,  whatever  other 
business  it  may  have  pursued,  or  different  con- 
cerns it  may  have  been  engaged  in.  In  relation 
to  this  matter,  it  was,  in  my  view,  subject  to 
all  the  duties,  and  entitled  to  all  the  privileges 
of  merchants.  The  respondents,  as  assignees, 
became  invested  with  all  the  rights  and  priv- 
ileges of  the  Company.  The  appellants  may  be 
considered  in  the  light  of  factors  to  the  Com- 
pany ;  and  upon  the  best  consideration  I  have 
been  able  to  bestow,  I  have  arrived  at  the  con- 
clusion that  this  case  directly  and  immediately 
concerns  the  trade  of  merchandise  between 
merchant  and  merchant,  and.  is,  on  that  ac- 
count, within  the  exception  to  the  Statute  of 
Limitations,  and  that,  therefore,  the  plea  was 
properly  overruled. 

I  express  this  opinion  under  a  conviction  of 
the  importance  of  the  subject,  but  with  no 
other  distrust  than  what  arises  from  a  diffi- 
dence of  my  own  ability  to  do  it  justice. 

With  the  consequences  of  this  doctrine,  in  a 
judicial  capacity,  we  have  nothing  to  do.  It  is 
sufficient  for  our  present  purpose^  that  such  is 
the  law  ;  and  if  its  policy  has  an  evil  ten- 
dency, which  I  cannot  apprehend,  it  remains 
for  legislative  correction.  I  consider  such  of 
the  English  decisions  as  contravene  the  con- 
struction I  have  given  to  the  Statute,  as  little 
better  than  judicial  usurpation  of  legislative 
authority. 

On  the  second  question  that  arises  in  this 
cause,  which  is,  whether  the  claim  of  the 
respondents  relates  to  the  execution  of  a  trust, 
so  as,  on  that  account,  to  be  exempt  from  the 
operation  of  the  Statute,  it  would  seem  to  be 
unnecessary  to  dwell,  as  the  decision  of  either 
point  in  the  case  in  favor  of  the  respondents, 
is  conclusive  upon  the  merits  of  the  appeal. 
But  as  this  second  point  was  chiefly  relied 
upon  in  the  argument  (and  as  it  is  by  no  means 
certain  that  the  other  members  of  the  court 
will  agree  with  me  in  opinion  as  to  the  first),  I 
shall  attempt  a  brief  consideration  of  it. 

To  arrive  at  a  correct  decision  upon  this 
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question,  the  relative  situation  of  the  parties  is 
to  be  ascertained.  From  the  facts  disclosed  in 
the  bill,  and  which,  for  the  purpose  of  the 
present  discussion,  must  be  taken  to  be  true,  so 
far  as  they  are  not  *denied  by  the  an-  [*60 1 
swers,  it  appears  that  the  appellants  and  the 
Col.  Ins.  Co. ,  became  jointly  interested  in  the 
purchase  made  by  one  of  the  appellants  and 
the  agent  of  the  Company,  in  thirty-five  cases 
of  linens,  the  former  as  owners  of  two  thirds, 
and  the  latter  of  one  third,  which  were  shipped 
on  the  joint  account  of  those  concerned,  from 
Copenhagen  to  Gottenburgh,  and  thence  to  the 
U.  S.,  where  they  were  received  and  sold  by 
the  appellants,  undjsr  whose  direction  they 
appear  to  have  continued,  after  the  shipment 
at  Copenhagen.  Were  the  parties  partners  in 
this  adventure  ?  Partners  have  a  mutual  and 
reciprocal  control  over  the  whole  of  the  part- 
nership property,  and  each  may  dispose,  or 
make  sale,  of  the  whole  ;  but  will  it  be  pre- 
tended that  th«  Company,  at  any  time,  could 
have  sold  the  appellants'  interest  in  these 
linens  ?  The  appellants  might,  and  did,  law- 
fully sell  the  interest  of  the  Company,  but  it 
was  because  they  were  intrusted  and  author- 
ized so  to  do.  The  letter  of  James  B.  Murray, 
written  at  Copenhagen,  shows  that  if  not  sold 
at  Grottenburgh,  the  goods  were  to  be  shipped 
to  this  country,  and  one  third  of  the  proceeds 
of  the  sale  to 'be  received  by  the  agent  of  the 
Company,  or  one  third  of  the  goods  delivered. 

A  community  of  interest,  in  profit  and  loss, 
was  not  in  the  contemplation  of  the  parties  at 
the  time,  for  a  severance  of  the  property  was 
then  spoken  of,  as  being  in  the  option  of  the 
party,  before  the  adventure  should  be  at  an 
end  ;  and  though  there  is  a  joint  purchase,  yet 
if  each  is  to  manage  his  share  as  he  judges 
best,  so  that  the  profit  or  loss  of  the  one  may 
be  more  or  less  than  that  of  the  other,  it  is  not 
a  partnership.  (Coope  v.  Eyre,  1  H.  Bl.,  44.) 

But  these  goods  were  received  upon  the 
express  confidence  (I  refer  again  to  the  letter 
of  James  B.  Murray)  that  they  were  to  be  sold 
at  Gottenburgh,  and  the  proceeds  accounted 
for,  and  if  not  sold  at  Gottenburgh,  to  be 
shipped  to  America,  sold,  and  the  proceeds 
accounted  for,  or  the  goods  delivered  to  order, 
leaving  it  to  the  option  of  the  Company  to  put 
an  end  to  the  trust  before  sale  ;  and,  in  my 
view  of  the  matter,  it  is  as  clear  a  case  of 
direct  trust,  as  it  is  possible  for  the  acts  of  the 
parties  to  make,  and  as  much  *so,  as  [*6O2 
though  a  deed  had  been  made  for  that  pur- 
pose, and  executed  with  the  most  solemn  for- 
mality. The  effect  of  such  a  deed,  whether 
relating  to  real  or  personal  property,  could 
only  be  to  transfer  the  property,  with  power  to 
sell,  and  if  coupled  with  a  power  of  revoca- 
tion, before  a  sale  should  have  taken  place, 
would,  in  principle,  present  precisely  the  pres- 
ent case. 

To  such  a  case,  it  was  conceded,  on  the 
argument,  that  the  Statute  of  Limitations  did 
not  apply.  But  a  distinction  was  attempted  to 
be  drawn  between  direct  and  implied  trusts, 
to  the  latter  of  which,  it  was  contended,  this 
case  belonged,  if  a  case  of  trust  at  all,  and 
to  which,  it  was  also  contended,  the  Statute 
did  apply. 

Courts  of  equity  may,  perhaps,  have  applied 

the  Statute,  by  analogy,  to  cases  where,  by 
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construction  of  law,  the  party  is  placed  in  the 
situation  of  trustee,  without  his  assent,  for  the 
sake  of  the  remedy;  that  is,  however,  not  the 
case  here.  The  law  assigns  to  the  appellants 
no  other  situation  than  what  was  contemplated 
by  the  parties  at  the  time  of  the  transaction; 
and  whether  they  are  called  factors,  agents  or 
trustees,  can,  in  my  view,  make  little  differ- 
ence. A  factor,  though  he  have  the  right  at 
law,  is,  in  equity,  but  a  trustee!  (2  Vern., 
638.) 

The  case  of  Lady  Hollis,  2  Vent.,  345,  is 
analogous  to,  though,  perhaps,  not  so  strong 
as  the  present.  Her  Ladyship  lent  £100,  and 
in  the  note  given  for  it,  it  was  stated  that  it 
should  be  disposed  of  as  she  should  direct. 
The  court  held  it  to  be  a  depositum  or  trust, 
and  decreed  payment,  though,  otherwise,  it 
had  been  barred  by  the  Statute. 

In  cases,  too,  more  clearly  of  the  character 
of  trusts  implied  than  the  present,  the  Statute 
has  been  held  not  to  apply,  as  in  Heath  v. 
Henly,  Ch.  Gas.,  20,  where  the  son  and  exec- 
utor of  Ch.  J.  Heath,  who  was  made  Chief 
Justice  at  Oxford,  during  the  difference  be- 
tween the  King  and  Parliament,  but  never  sat 
at  Westminster  Hall,  exhibited  a  bill  against 
the  defendants,  who  were  prothonotaries  of 
the  K.  B. ,  for  an  account  of  the  money  received 
by  them  during  the  time  of  his  being  Chief 
Justice,  The  Statute  was  pleaded,  and  the 
court,  upon  argument,  held  it  to  be  a  trust 
mrtute  officii.  and  overruled  the  plea. 
6O3*]  *So,  also,  in  Sheldon  v.  Weldman,  2 
Ch.  Cas.,  26,  where  the  son  and  executor  filed 
a  bill  for  an  account  of  money  received  from 
the  father,  who  gave  it  him  to  compound  for 
his  estate  sequestered  for  delinquency  avt  Gold- 
smith's Hall,  the  court  declared  it  a  trust,  and 
therefore  not  within  the  Statute. 

The  claim  on  the  part  of  the  respondents,  as 
presented  to  the  consideration  of  the  court, 
addresses  itself  to  the  moral  sense,  in  a  char- 
acter of  strong  and  prevailing  equity.  A 
technical  defense  is  interposed.  There  may  be 
facts  and  circumstances  existing,  which  the 
nature  of  the  defense  does  not  disclose,  and 
which  justify  the  course  to  the  conscience  of 
an  honest  man.  In  judgment  of  charity,  we 
are  bound  to  suppose  that  there  are;  but, 
whether  so  or  not,  it  is  a  consideration  which 
ought  not  to  weigh  upon  the  mind  in  the  de- 
cision of  this  cause.  The  appellants  are  en- 
titled to  the  benefit  of  their  defense,  if  founded 
upon  the  principles  that  are  known  to  govern 
a  court  of  equity. 

In  no  view,  however  that  the  case  has  pre- 
sented itself  to  my  mind,  and  after  the  most 
careful  investigation  which  I  have  been  able 
to  give  it,  does  it  appear  to  me  that  the  plea 
can  be  sustained.  I  am  of  opinion,  therefore, 
that  the  order  of  the  Chancellor  ought  to  be 
affirmed. 

This  being  the  opinion  of  the  rest  of  the 
court1  (HOPKINS,  Senator,  dissenting),  it  was 
thereupon  "ordered,  adjudged  and  decreed 
that  the  decree  of  the  Court  of  Chancery,  in 
this  cause,  be  affirmed,  and  that  the  appeal  be 
dismissed;  and  that  the  appellants  pay  to  the 
respondents  their  costs  in  defending  the 
appeal,  to  be  taxed;  and  that  the  record  be 

1. — For  affirming-,  25;  for  reversing1, 1. 
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remitted  to  the  Court  of  Chancery,  to  the 
end  that  this  decree  may  be  carried  into  exec- 
ution." 

Decree  of  affirmance. 1 

Mr.  Henry,  for  the  appellants,  inquired 
whether  the  majority  of  the  members  were  to 
be  considered  as  concurring  in  the  opinion 
*delivered  yesterday,  by  the  Chief  [*6O4 
Justice,  in  this  cause,  and  on  the  grounds 
stated  by  him,  or  in  the  opinion  of  Mr.  Senator 
Vielie,  as,  in  the  former  case,  he  wished  to 
make  a  motion  to  the  court. 

On  taking  the  sense  of  the  members  of  the 
court  on  this  question,  it  appeared  that  all  of 
them,  except  six,  concurred  with  the  Chief 
Justice,  on  the  point  that  the  answer  of  the 
defendants  contained  such  an  acknowledgment 
and  admission  of  the  plaintiff's  debt  as  to  de- 
feat the  operation  of  the  Statute  of  Limitations, 
and  that,  therefore,  the  Statute  was  no  bar  to 
the  plaintiff's  claim. 

Messrs.  Henry  and  R.  Sedgwick,  for  the  ap- 
pellants, then  moved  for  a  rehearing,  or  a 
modification  of  the  decree,  or  that  the  cause 
might  be  sent  back  to  the  Court  of  Chancery, 
without  prejudice,  on  the  point  on  which  the 
court  had  grounded  their  decision,  so  that  the 
defendants  might  amend  their  answer,  or  file  a 
supplemental  answer,  showing  that  there  was 
no  such  admission,  or,  if  made  that  it  was 
confidential,  v  and  made  between  counsel,  for 
the  sake  of  peace,  and  during  a  negotiation 
for  a  compromise,  and  could  not,  therefore, 
prejudice  their  legal  or  equitable  rights,  when 
the  compromise  was  rejected.  They  read 
several  affidavits  as  to  that  fact.  To  show  that 
the  appellants  had  a  right  to  amend,  they  cited 
Coop.  Eq.  PI.,  338;  6  Ves.,  587,  580;  Mitf.  PL, 
261;  Hind.  Pr.,  416;  Beam es  El.  PL,  319,  320; 
4Bro.  P.  C.,  640,  642;  4  Johns.  Ch.,  377;  and 
that  even  after  hearing  and  a  decree.  (2  P. 
Wms. ,  427.)  That  this  point,  not  having  been 
argued  or  decided  in  the  court  below,  could 
not  now  be  decided  upon  here.  (18  Johns., 
558,  560.)  The  offer  being  made  by  counsel, 
for  the  sake  of  peace,  cannot  be  allowed  to 
prejudice  the  rights  of  the  appellants.  (13 
Johns.,  288;  Peake  N.  P.  Cas.,  6;  2  Camp. 
Gas.,  106,  and  note;  Bull.  N.  P.,  336;  1  P. 
Wms.,  497.) 

Mr.  Griffin,  contra,  said  that  the  case  of 
Beekman  v.  Frost,  18  Johns.,  544,  558,  showed 
merely  that  where  a  new  point  is  taken  in  this 
court,  for  reversing  the  decree,  it  will  not  be 
heard  ;  it  is  otherwise,  where  the  new  ground 
is  *taken  in  affirmance  of  the  decree,  [*OO5 
and  more  especially,  where  a  new  reason  mere- 
ly is  assigned  in  support  of  the  decision  of  the 
court  below.  That  he  did  not,  in  his  argu- 
ment, enlarge  on  the  fourth  point,  because  he 
conceived  that  the  strength  of  the  respondents' 
case  did  not  rest  upon  it.  One  of  the  counsel 

1.— After  a  cause  has  been  argued  on  appeal,  and 
a  decree  of  affirmance  pronounced,  on  a  point 
which,  though  stated  in  the  printed  case  before 
the  court,  was  not  much  insisted  on  by  the  coun- 
sel on  the  one  side,  or  objected  to  by  the  other, 
on  the  argument,  the  court  refused,  on  application 
of  the  appellants,  to  modify  the  decree,  so  as  to 
allow  them  to  amend  their  answer,  or  tile  a  supple- 
mental answer,  in  the  court  below;  especially,  as  it 
was  to  help  the  plea  of  the  Statute  of  Limitations, 
and  the  answer,  accompanying  the  plea,  contained 
an  admission  of  the  debt. 
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(Mr.  Hoffman)  had,  in  his  argument,  referred 
to  the  negotiation  between  the  counsel,  but 
without  suggesting  that  it  was  confidential. 
The  whole  of  the  negotiation  is  stated  in  the 
atiswer,  and  appears  in  the  printed  case.  Was 
it  not  set  forth  in  the  answer  to  the  bill.  If 
it  was  purely  confidential,  which  he  denied, 
the  defendants  were  not  bound  to  answer  that 
part  of  the  bill  at  all.  Will  an  amendment, 
after  a  decree,  be  allowed,  in  order  to  let  in 
the  Statute  of  Limitations?  Will  a  court  of 
appeals  permit  such  an  amendment  to  be 
made?  But,  independent  of  the  admission  of 
the  appellants,  in  the  negotiation,  they  have 
made  a  sufficient  acknowledgment  of  the  ex- 
istence of  the  debt.  They  state,  in  their 
answer,  that,  during  the  period  of  six  years 
prior  to  the  filing  of  the  bill,  they  were  never 
called  on  by  the  respondents,  or  any  person  in 
their  behalf,  to  pay  or  account  for  the  proceeds 
of  the  linens,  or  any  part  thereof;  but,  on  the 
contrary,  they  had  no  reason  to  suppose  that 
the  respondents,  or  any  other  persons  invested 
with  the  rights  of  the  Col.  Ins.  Co.,  would 
have  accepted  the  proceeds  of  the  said  linens, 
or  any  part  thereof;  but  that  the  appellants 
were  given  to  suppose,  and  did  suppose,  that 
the  respondents,  acting  in  behalf  of  that  Com- 
pany, intended  to  press  against  the  appellants 
a  claim  for  not  proceeding  in  the  voyage  of 
the  ship  Egeria,  on  the  ground  that  the  same 
was  unnecessarily  broken  up  and  relinquished 
in  Denmark.  That  in  Jan.,  1821,  they  were 
informed  that  the  respondents,  as  trustees  of 
the  Col.  Ins.  Co.,  intended  to  prosecute  them 
for  damages,  for  not  having  duly  prosecuted 
the  voyage  of  the  Egeria:  and  that,  becoming 
alarmed  by  the  threat  of  a  prosecution,  which 
might  involve  responsibilities  to  a  great 
amount,  &c.,  they  set  about  preparing  their 
defense,  &c.  And  again,  they  say  that  before 
the  filing  of  the  respondents' "bill,  they  were 
applied  to  by  one  of  the  respondents,  in  behalf 
6O(>*]  of  The  *Egeria  claim,  but  that  he 
did  not  intimate  any  specific  claim  for  the 
proceeds  of  the  linens,  &c.  ;  and  they  re- 
ferred him  to  their  counsel,  &c. ;  and  that 
they  instructed  their  counsel  to  offer  to  pay 
one  third,  &c. 

Mr.  Henry,  in  reply,  said  that  as  there  was 
no  replication  filed,  the  whole  answer  must  be 
taken  to  be  true ;  and  there  was  an  express 
reservation  of  the  plaintiff's  right  to  avail 
themselves  of  the  Statute,  accompanying  the 
offer  of  compromise.  The  plea  of  non  accrevit 
actio,  &c.,  at  common  law,  contains  as  much 
an  admission  of  the  debt,  as  the  answer  of  the 
appellants.  Where  a  parol  agreement  is  relied 
on,  when  the  Statute  of  Frauds  requires  it  to 
be  in  writing,  if  the  defendant  admits  the 
parol  agreement,  in  ever  so  broad  terms,  but 
says  at  the  same  time,  that  he  intends  to  pro- 
tect himself  against  it,  under  the  Statute,  the 
court  will  allow  him  to  do  so.  Now,  in  the 
present  case,  the  answer  of  the  appellants  con- 
tains a  most  explicit  denial  of  any  offer  or 
admission  ;  and  avers,  that  if  any  such  offer 
or  admission  wasmade.it  was  with  the  express 
declaration  accompanying  it  that  they  would 
rely  on  the  Statute  of  Limitations  for  their 
defense.  The  court,  then,  ought  to  modify 
their  decree,  so  that  the  appellants  may  not  be 
prejudiced  by  a  decision  here  on  that  ground 
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SPENCER,  Oh.  J.  The  motion  is  to  send 
back  this  cause  to  the  Court  of  Chaucery,with 
directions  to  allow  the  appellants  to  amend 
their  answer,  so  as  to  do  away  the  effect  of 
their  counsel's  admission  of  the  debt.  It  is  a 
novel  application  to  a  court  of  appeals.  In 
the  case  of  Filkins  v.  Hill,  4  Bro.  P.  C.,  2d  ed., 
640,  in  the  House  of  Lords,  certain  issues  were 
directed  by  the  Court  of  Chancery  to  be  tried 
at  law,  and  which  did  not  embrace  the  merits 
of  the  controversy,  or  the  matters  intended  to 
be  put  at  issue ;  and  the  House  of  Lords 
reversed  that  part  of  the  decree,  with  liberty 
to  the  respondents  to  amend  their  bill, so  as  to 
put  at  issue  the  matters  intended  to  be  tried  by 
the  issues;  and  the  appellants  were.also, allowed 
to  put  in  a  new  answer  to  such  amended  bill. 
This  direction  of  the  Court  of  Appeals  was 
proper,  under  the  circumstances  of  that  case. 
Here,  *there  is  no  allegation  of  any  [*6O7 
defect  as  to  the  matters  at  issue  between  the 
parties.  The  case  of  Beekman  v.  Frost  is 
against  rather  than  in  favor  of  this  applica- 
tion. What  is  there  said  about  amendment, 
relates  to  the  well  known  practice  of  allowing 
the  party  to  amend  where  a  demurrer  is  over- 
ruled, and  is  to  be  restricted  to  the  cases  cited. 
What  relief  the  court  below  might  have  given 
the  appellants,  he  would  not  say  ;  but  in  this 
court,  after  argument,  in  which  the  point  had 
been  explicitly  stated,  and  no  objection  then 
made,  and  after  a  decree  had  been  pronounced, 
the  case  was  widely  differerent.  But  would 
this  court,  if  it  had  the  power,  send  back  the 
case,  in  order  that  the  appellants  might  amend 
their  answer  ?  Independent  of  all  that  relates 
to  the  negotiation  between  the  counsel  of  the 
parties,  alleged  to  have  been  confidential,  the 
answer  contains  a  sufficient  admission  of  the 
debt  to  take  it  out  of  the  operation  of  the 
Statute.  An  amendment,  therefore,  of  the 
answer,  would  avail  nothing.  If  the  court  had 
the  power,  he  should  not  be  for  exercising  it, 
in  order  to  let  in  the  Statute  of  Limitations,  in 
this  case,  where  the  party  has  made  such  a 
clear  admission  of  the  debt  as  is  contained  in 
the  answer  ;  nor  did  he  regard  what  passed 
between  the  counsel,  as  coming  within  the 
privilege  extended  to  proposals  made  merely 
for  the  sake  of  peace.  He  was  of  opinion  the 
motion  ought  to  be  denied. 

PLATT,  J.,  was  absent. 

WOODWORTH,  J.,  said  that  the  application 
was  certainly  novel  ;  but  he  was  satisfied  that 
this  court  had  the  power  to  grant  it,  if  a  fit 
case  was  presented.  That  it  was  to  let  in  the 
plea  of  the  Statute  of  Limitations,  ought  not 
to  excite  prejudice  against  the  party  ;  as  that 
might  be  a  very  meritorious  defense.  The 
rule  at  common  law,  to  refuse  to  set  aside  a 
default,  to  let  in  the  plea  of  the  Statute,  has 
been  exploded.  If  the  court  below,  on  the 
ground  which  has  been  taken,  would  have 
allowed  the  amendment,  of  which  he  had  no 
doubt,  the  appellants  ought  not  to  be  without 
remedy  here.  It  is  the  genius  of  a  court  of 
equity  to  afford  facility  to  arrive  at  the  true 
merits  and  justice  of  the  case.  The  Chancel- 
lor decided  the  cause  solely  on  the  ground  of 
the  ^appellants  being  trustees.  The  [*6O8 
principle  laid  down  in  Beekman  v.  Frost,  18 
Johns.,  544,  559,  appears  to  warrant  this 
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application.  It  is  there  said,  that  "if  counsel 
shall,  for  the  first  time,  raise  a  point  here, 
which  might  have  been  obviated  had  it  been 
raised  in  the  court  below,  he  ought  not  to  be 
permitted  to  do  so  ;  and  he  took  the  rule  to  be 
equally  applicable  to  an  affirmance,  as  to  a 
reversal  of  a  decree. 

Had  the  question  been  raised  at  the  opening 
of  the  argument,  this  court  would  not  have 
permitted  the  fourth  point  of  the  respondents 
*  to  have  been  argued.  It  is  true  that  it  was 
one  of  the  points  printed  with  the  case,  though 
he  did  not  recollect  that  it  was,  at  all,  relied 
upon  by  the  counsel  for  the  respondents.  If 
it  was  relied  upon,  and  urged  by  them,  and 
the  appellants'  counsel  waived  their  objection, 
they  must  be  concluded  by  their  silence.  But 
he  thought  they  had  not  waived  their  objec- 
tion, and  was  of  opinion  their  present  motion 
ought  to  be  granted.  He  did  not  see  in  the 
answer  any  admission  by  the  appellants  of 
the  debt,  independent  of  what  was  said  in  the 
negotiation  between  the  counsel  of  the  parties. 

S.  M.  HOPKINS,  Senator,  said  that  every 
plea  of  the  Statute  of  Limitations  virtually 
admitted  that  the  debt  had  never  been  paid. 
It  was  an  admission  of  the  debt  on  the  record; 
as,  by  not  traversing  the  declaration,  which 
alleged  the  existing  debt,  but  tendering  an 
issue  on  a  distinct  matter,  the  whole  of  the 
allegations  in  the  declaration  were  admitted. 
Every  plea,  therefore,  of  the  Statute  of  Lim- 
itations, might,  with  equal  propriety,  be  said 
to  contain  an  admission  of  the  debt,  and  to 
conclude  the  party  from  availing  himself  of 
the  Statute.  Courts  are  not  to  suppose  it  their 
duty  to  get  rid  of  the  Statute  of  Limitations  ; 
it  is  often,  as  was  observed  by  Lord  Mansfield, 
a  just  and  conscientious  plea.  We  are  not  to 
inquire  into  the  motives  of  persons  who  plead 
the  Statute  ;  but  are  to  presume  that  they  are 
just  and  fair.  The  language  of  the  answer 
that  to  avoid  litigation  the  appellants  proposed 
a  compromise,  showed  that  it  was  an  offer  of 
peace.  It  is  impossible  for  a  party  to  propose 
a  compromise  without  an  implied  admission 
of  the  debt.  All  negotiations  for  amicable 
6O9*]  settlement  between  parties  would  *be 
•cut  off,  unless  protected  by  courts,  so  as  to 
prevent  the  proposal  from  prejudicing  the 
rights  of  the  party  making  it.  But,  accord- 
ing to  the  decision  of  the  majority  of  the 
•court,  as  expressed  the  other  day,  that  the 
answer  contains  a  sufficient  acknowledgment 
of  the  debt  to  take  the  case  out  of  the  oper- 
ation of  the  Statute,  if  the .  appellants  were 
.allowed  to  amend  their  answer,  it  could  not 
do  away  that  admission,  which  must  stand  by 
itself.  Enough  appears,  however,  to  infer 
that  there  has  been  a  misunderstanding  be- 
tween the  counsel  in  the  cause,  as  to  this 
point  ;  and  he  was,  therefore,  in  favor  of 
granting  the  motion. 

LIVINGSTON,  Senator,  said  this  court,  no 
doubt,  would  be  confined  to  what  took  place 
in  the  cause  in  the  court  below  ;  but  how  are 
we  to  know  what  points  were  argued  in  the 
Court  of  Chancery,  except  from  the  record  ? 
And  we  are  to  consider  them,  and  such  points 
.as  grow  out  of  the  pleadings  and  facts  appear- 
ing on  the  record.  The  counsel  for  the  appel- 
lants should  not  have  suffered  the  proceedings 
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to  have  been  brought  here,  in  the  manner 
they  have  done,  if  they  intended  that  any 
point  arising  out  of  those  proceedings  should 
not  be  relied  upon  or  argued.  He  concurred 
in  the  opinion  of  the  Chief  Justice,*  tk&t  the 
motion  ought  to  be  denied. 

SHEPHERD,  Senator,  said  he  thought  the 
motion  ought  to  be  granted. 

VIELIE,  Senator,  said  that  it  was  a  novel 
application,  to  move  the  court  to  reverse  its 
own  decree.  The  Court  of  Chancery  ordered 
and  decreed  the  plea  and  answer  to  be  over- 
ruled ;  and  that  the  defendants  there  put  in  a 
full  and  perfect  answer  to  the  bill,  &c.  A 
majority  of  this  court  has  affirmed  that  decree. 
The  appellants,  therefore,  will  now  gain  all 
they  ask  for  by  this  motion.  They  may 
incorporate  in  the  answer  which  they  are  to 
put  in,  what  they  now  ask  for,  if  it  can  avail 
them  ;  or,  by  an  amendment  of  the  plea,  if 
the  plea  is  directed  to  stand  for  an  answer, 
obtain  every  purpose  of  the  present  motion. 
He  was,  for  this  reason,  against  granting  the 
motion  ;  otherwise,  he  should  *have  [*6 1 0 
been  in  favor  of  a  rehearing,  if  practicable,  on 
the  ground  that  the  point  on  which  the 
majority  of  the  court  rested  their  decision 
had  not  been  argued  here,  nor  in  the  court 
below. 

The  question  being  taken  on  the  motion,  a 
majority  of  the  court  were  against  it. 

Per  Curiam. 

Motion  denied. 

NOTE. — Mr.  Griffin,  for  the  respondents, 
then  offered  a  draught  of  a  decree,  stating  the 
judgment  of  affirmance,  as  already  mentioned; 
but  adding  thereto  that  the  above  motion  was 
made  and  overruled,  and  also  that  the  reason 
of  the  affirmance  was,  that  the  answer  con- 
tained a  sufficient  acknowledgment  of  the 
debt,  independent  of  the  negotiation  between 
the  counsel.  But  the  court  did  not  adopt  the 
decree  offered,  though  no  formal  vote  was 
taken  upon  it;  and  they  directed  that  the 
usual  order  and  decree  be  entered  according 
to  the  judgment  given  on  the  12th  instant;  and 
that  the  motion  just  decided  was  a  subsequent 
and  distinct  proceeding,  of  which  a  distinct 
entry  was  to  be  made  in  the  minutes  of  the 
court;  and  thereupon  the  following  order  was 
entered:  "This  court,  having  heard  the  argu- 
ments of  the  counsel  of  the  respective  parties, 
on  the  motion  made  by  the  appellants,  founded 
on  the  affidavits  in  this  cause,  filed  in  this 
court,  that  the  plea  of  the  appellants  be  allowed 
to  stand  for  an  answer,  with  liberty  to  the 
respondents  to  except  to  the  same,  and  with 
leave  to  the  appellants  to  amend  their  answer 
in  the  court  below,  or  to  file  a  supplemental 
answer,  do  order,  adjudge  and  decree  that  the 
said  motion  be  overruled  and  denied,  with 
costs,  to  be  taxed." 

Distinguished— 7  Wend.,  269. 

Affirming— 5  Johns.  Ch.,  522. 

Cited  in— 5  Cow.,  619 ;  16  Wend.,  476,  643 ;  5  Den., 
252 ;  2  Barb.  Ch.,  484 ;  1  Edw.,  345,  426  :  15  N.  Y.,  509  ; 
78 N.  Y.,  558;  79  N.  Y.,  6;  3  Keyes,  372;  1  Abb.  App. 
Dec.,  362 ;  1  Trans.  App.,  24 ;  7  Lans.,  235 :  14  Hun, 
537;  23  Hun,  654;  1  T.  &  C.,  232;  34  How.  Pr..480;  3 
Abb.  N.  S.,  247 ;  14  Abb.  N.  S.,  13  ;  3  Sand.,  482 ;  4 
Sand.,  329 ;  5  Bos.,  236 ;  1  Bradf .,  239  ;  1  Redf .,  233  ;  6 
Leg.  Obs.,  71 ;  9  Leg.  Obs.,  37 ;  11  Leg.  Obs.,  247 ;  5 
How.  (U.S.),  276;  4  Mason,  30, 31, 150,  153;  5  Mason, 
153,  112,  530,  533. 
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NICOLL 


AND    WILLIAM 


VANDEWATER,  Respondents. 

Part  Owner*  of  Ship— Usually  Tenants  in  Com- 
mon—May be  Special  Partners— Lien  of  one 
Spe.cial  Partner  on  Proceeds  in  his  Possession 
—Only  Extends  to  Advancesfor  Particular 
Voyage. 

Though  the  part  owners  of  a  ship  are,  generally 
speaking,  tenants  in  common,  yet  there  may  be  a 
special  partnership  between  them  in  the  ship,  as 
well  as  in  the  cargo,  in  regard  to  a  particular  voy- 
age or  adventure,  and  in  the  proceeds  arising-  from 
the  sale  of  them,  and  the  profits  of  the  voyage. 

And  where,  in  such  a  case,  one  of  two  owners, 
receives,  or  gets  possession  of,  the  whole  proceeds, 
he  has  a  right  to  retain  them  until  he  is  paid  or 
indemnified  for  what  he  has  advanced  or  paid  more 
than  his  share,  for  outfits,  repairs,  or  expenses  of 
the  vessel  for  the  particular  voyage  or  adventure ; 
but  not  for  a  general  balance  of  account  arising 
from  former  and  distinct  voyages  or  adventures  in 
which  they  have  been  concerned  together,  in  the 
same,  or  other  vessels,  there  being  no  general  part- 
nership between  them,  and  each  adventure  creating 
a  special  partnership,  by  itself,  which  terminated 
with  the  particular  adventure. 

Citations-Abb.,  96,  (116),  93,  (113),  by  Story  ;  1  Ves., 
239,  497;  Cowp.,  445,  469;  4  Ves.,  396:  17  Ves.,  193;  2 
Ves.  &  B.,  242 ;  5  Ves.,  575 ;  Abb.  Sh.,  94,  96,  103. 

A  PPEAL  from  the  Court  of  Chancery.    The 
1JL  respondents,  Aug.  4,  1817,  filed  their  bill 
against  the  appellant.     The  bill  stated,  among 
other  things,  that  in  Dec.,  1815,  and   before, 
the  appellant  and  Samuel  Stilwell  were  joint 
owners  of  the  brig  Phoenix,  and  her  cargo, 
which  was  shipped  in  their  joint  names,  and 
the  vessel,  with  the  cargo,  was  sent  on  a  trading 
voyage,  from  N.  Y.  to  the  Mediterranean. 
The  vessel  arrived  at  Gibraltar,    where   the 
master  sold  part  of  the  cargo,  and  invested  the 
proceeds  in  merchandise,   with   which,    and 
such   parts  of  the  original  cargo  as  remained 
unsold,  he  proceeded  to  Messina,  where  he 
disposed  of  the  whole  cargo,  and  invested  the 
proceeds  in  wine  and  oil,  &c.,  with  which  he 
proceeded  to  the  coast  of  Brazil,  where  this 
cargo  was  sold,  and  the  proceeds  invested  in 
another  cargo,  with  which  he  proceeded  to  the 
Havana,  where  he  sold  the  whole  of  the  last 
cargo  and  the  brig,  and  invested  the  proceeds 
arising  from  the  sale  of  the  vessel  and  cargo 
in  sugar  and  coffee.     Stilwell  having  become 
insolvent,  the  appellant,  who  had  heard  of  the 
arrival  of  The  Phoenix  at  Havana,  wrote  to  the 
master,  directing  him  to  consign  all  the  prop- 
erty purchased,  with  the  proceeds  of  the  sale 
of  the  brig  and  her  cargo,  to  the  appellant, 
individually.  The  master,  accordingly,  shipped 
the  sugar  and  coffee  so  purchased,  with  the 
proceeds  of  The  Phoenix,  and  her  cargo,  on 
board  the   brig  Newton,    of   which  he    was 
master,  and  consigned  the  same  to  the  appel- 
lant, individually,  as  if  he  was  the  sole  owner. 
The  Newton  arrived  at  N.  Y. ,  with  her  cargo 
so  consigned  to  the  appellant,  Feb.  24,  1-17; 
0 1 2*J  *and  by  virtue  of  the  bills  of  lading 
and  invoices,  the  appellant  entered  the  cargo 
at  the  custom  house,  took  possession   of  the 
whole  of  it,  and  sold  it  as  his  own.     The  bill 
alleged  that  Stilwell,  as  half  owner  of  the  brig 
Phcenix,  and  her  cargo,  was  entitled  to  a  full 
and  equal  share  of  the  profits  and  proceeds  of 
all  the  adventures,  sales  and  investments  a fore- 
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said:  and  being  insolvent,  S.,  Apr.  27,  1816, 
made  an  assignment  to  the  respondents,  by 
deed,  of  all  his  stock  in  trade,  debts  and  prop- 
erty of  every  nature,  in  trust,  to  pay  his  bona 
fide  creditors  named  in  the  assignment,  and 
in  the  schedule  annexed  to  the  assignment,  his 
share  in  The  Phcenix  and  her  cargo,  &c.,  is 
mentioned  as  part  of  the  property  so  assigned 
by  him  to  the  respondents.  That  at  the  time, 
or  soon  after  the  execution  *of  the  assignment, 
and  long  before  the  arrival  of  The  Newton  and 
her  cargo  at  N.  Y.,  the  appellant  had  notice 
of  the  assignment ;  and  that  the  respondents 
claimed  all  the  share  of  Stilwell  in  The  New- 
ton's cargo.  That,  relying  on  receiving  the 
property  so  assigned  to  them,  the  respondents 
have  paid  S.'s  debts  to  a  large  amount,  and 
have  also  paid  his  custom  house  bonds  to  the 
amount  of  $20,000  and  upwards.  That  S.'s 
property,  including  his  share  in  The  Newton's 
cargo,  assigned  to  the  respondents,  will  be 
insufficient  to  pay  the  amount  of  the  custom 
house  bonds,  and  the  debts  due  to  the  creditors 
for  whose  benefit  the  assignment  was  made  ; 
and  who,  relying  on  that  assignment,  have,  in 
pursuance  of  the  stipulation  contained  in  it, 
by  an  instrument  under  their  hands  and  seals, 
discharged  S.  from  his  debts.  That  the  re- 
spondents had  demanded  of  the  appellant  the 
share  of  the  Newton's  cargo,  belonging  to  S. 
which  the  appellant  had  refused  to  deliver,  or 
to  pay  to  them  the  proceeds  thereof.  The  bill 
prayed  for  an  account,  &c.,  and  that  theappel- 


of  The  Newton's  cargo,  &c. 

The  answer  of  the  appellant  admitted  the 
facts  stated  in  the  bill  relative  to  the  joint 
adventure  and  voyage  of  The  Phcenix  and  her 
cargo.  He  further  stated  that  he  and  S. , 
having  been  jointly  concerned  in  other  mer- 
cantile transactions  and  property,  among 
others,  in  a  ship  called  The  Union,  and  a  ship 
called  The  Orris,  and  in  the  schooner  Phcenix 
*(af terwards  altered  to  a  brig),  and  in  [*6 1 3 
voyages  made  by  those  vessels  on  their  joint 
account.  That  S.  being  largely  indebted  to 
him,  on  account  of  those  joint  commercial 
transactions,  and  having  become  insolvent  and 
unable  to  pay  what  he  owed  to  the  appellant; 
and  the  appellant  having  no  other  means  of 
indemnifying  himself  for  the  loss  he  had  sus- 
tained by  reason  of  his  connection  with  S., 
wrote  to  the  master  of  the  brig  Phcenix,  in- 
forming him  of  the  insolvency  of  S.,  and 
advising  him  to  consign  the  cargo  purchased 
at  the  Havana,  with  the  proceeds  of  The  P. , 
and  her  cargo  to'  the  appellant ;  and  that,  in 
consequence  of  that  information  and  advice, 
and  also  of  merchants  residing  at  H.,  the 
master,  accordingly,  assigned  the  cargo  of 
sugar  and  coffee,  as  mentioned  in  the  bill,  to 
the  appellant ;  and  that  he  took  possession  of, 
and  disposed  of  the  same,  and  had  appropriated 
the  proceeds  towards  the  payment  of  the  debts 
due  to  him  from  Stilwell,  as,  he  insisted,  he 
had  a  right  to  do.  He  denied  that  S.  was 
entitled  to  any  share  of  those  proceeds,  be- 
cause, on  a  settlement  of  their  partnership 
accounts,  and  after  appropriating  the  whole 
proceeds  of  Stilwell's  share  in  the  cargo, 
towards  paying  what  he  owed  to  the  appellant 
on  such  settlement,  he  would  still  remain  in- 
debted to  the  appellant  more  than  $2,000. 
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That  the  appellant,  as  joint  owner  of  The 
Phoenix,  had  lately  paid  upwards  of  $1,600 
to  different  persons,  for  work  done  to  the  brig 
and  other  expenses,  and  for  which  the  appel- 
lant had  long  before  accounted  with  S.,  and 
paid  to  him  his  full  proportion,  being  assured 
by  S.,  that  the  whole  had  been  paid  by  him  ; 
and  that  a  suit  was  now  pending  in  the 
Supreme  Court,  by  the  respondent  Nicoll, 
and  his  partners  against  the  appellant,  for 
above  $2,000,  claimed  for  ship-chandlery  fur- 
nished to  the  appellant  and  Stilwell ;  and  for 
which  the  appellant  had  long  since  paid  S. , 
being  informed  by  him  that  he  had  paid  and 
settled  for  the  whole. 

Proofs  were  taken  in  the  cause  :  and  the 
material  parts  of  the  testimony,  as  to  facts 
not  admitted  in  the  pleadings,  are  sufficiently 
stated  in  the  opinions  delivered  by  the  judges 
in  this  court.  The  cause  having  been  heard 
in  the  court  below,  the  Chancellor  pronounced 
614*]  a  decree:  *That  M.  and  S.  were 
owners,  or  tenants  in  common,  in  equal  moie- 
ties of  the  brig  Phoenix,  and  were  special  part- 
ners, having  a  joint  interest  in  the  cargo  and 
voyage  of  the  said  brig  ;  that  the  partnership, 
in  the  cargo  and  voyage,  was  one  entire  and 
distinct  concern,  unconnected  with  any  former 
partnership,  in  any  former  voyage,  in  any 
other  vessel  or  vessels  ;  and  it  was  thereupon 
referred  to  a  master  to  take  and  state  an  account 
between  the  respondents,  as  assignees  of  8.  and 
M.,  in  respect  to  the  brig  Phoenix,  and  her 
cargo  and  voyage,  and  that  M.  be  charged  with 
a  moiety  of  the  net  proceeds  of  the  brig  sold 
at  the  Havana  ;  and  also  with  a  moiety  of  the 
net  proceeds  of  the  freight  and  cargo  of  the 
brig,  on  the  voyage  mentioned  in  the  plead- 
ings, or  so  much,  if  any,  of  the  net  proceeds  of 
the  rnoiety  of  the  freight  and  cargo,  as  should 
appear  to  be  due  to  the  respondents,  as  assign- 
ees of  S.,  after  deducting  the  balance,  if  any, 
found  due  to  M.  from  S,,  on  an  account  to  be 
taken  and  stated  between  them,  in  respect  to 
such  joint  concern  in  the  said  freight,  cargo 
and  adventure,  after  all  just  allowances  be- 
tween them,  in  respect  to  such  joint  concern, 
are  made  ;  and  that  interest  be  allowed,  &c. 

THE  CHANCELLOR  assigned  his  reasons  for 
this  decree,  for  which  see  S.  C.,  4  Johns.  Ch., 
522-525,  530. 

Mr.  J.  0.  Hoffman,  for  the  appellant,  con- 
tended : 

1.  That,  as  the  freight  and  cargo  of  The  Phoe- 
nix were,  undeniably,  a  partnership  concern, 
the  vessel  itself  must,  under  the  circumstances 
of  the  case,  be  also  considered  as  partnership 
property,  and  the  accounts  between  the  parties 
ought  to  be  taken  and  stated  on  that  principle. 
Why  may  not  the  contract  and  law  of  partner- 
ship apply  to  vessels  as  well  as  any  other  mer- 
cantile concern?  No  doubt,  prima  facie,  owners 
of  vessels  are  tenants  in  common.  The  cases 
cited  by  the  Chancellor,  as  to  the  maritime  law 
on  this  subject,  will  not  be  disputed.  But  can 
there  be  no  partnership  in  a  warehouse,  a  stage 
coach,  a  livery  stable,  and  the  like  ?  If  things 
of  that  nature  are,  necessarily  and  essentially, 
connected  with  the  partnership  business,  they 
cease  to  be  property  held  by  a  tenancy  in  com- 
(515*]  mon,  and  become  partnership  *prop- 
erty.  The  vessel,  in  this  case,  was  not  hired, 
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but  was  held  by  M.  and  S.  as  partners  in  busi- 
ness, and  was  to  be  sold  in  the  same  manner  as 
the  cargo.  She  was  not  let  to  freight ;  and  it 
was  the  clear  understanding  of  the  parties, 
that  she  was  a  part  of  their  stock  in  trade. 
The  CJianc-ellor  admits  that  in  Doddington  v. 
Hallet,  1  Ves.,  497,  Lord  Hardwicke  expressly 
decided  this  question.  "  It  must  be  admitted 
the  ship  may  be  the  subject  of  partnership  as 
well  as  anything  else  ;  the  use  and  earnings 
thereof  being  proper  subject  of  trade,  and  the 
letting  a  ship  to  freight,  as  much  a  trade  as  any 
other."  The  foundation  of  the  partnership 
stock  is  the  ship  itself,  which  must  be  em- 
ployed, and  the  earnings  and  profits  arise. 
Undoubted,  all  these  persons  subject  to  this 
agreement  are  liable,  in  solido,  to  the  trades- 
men who  fitted  it  out ;  and  this  agreement  for 
proportional  shares  is  as  between  themselves ; 
which  is  the  case  of  all  partnerships;  but  as  to 
all  persons  furnishing  goods,  or  merchandise, 
or  employed  in  work,  each  are  liable  in  solido."1 
*In  the  case  Exparte  Young,  2  Ves.  &  [*616 
B. ,  242,  the  vessel  had  been  let  to  freight,  and 
the  bankrupts  were  managing  owners  In  all 
the  cases,  the  distinction  is  observed  between 
ships  used  for  letting  to  freight,  or  otherwise. 
The  case  Exparte  Perry,  5  Ves.,  575,  appears 
to  have  no  bearing  on  the  present  case.  It 
is  wholly  immaterial,  as  regards  insurance, 
whether  it  is  a  partnership  or  tenancy  in  com- 
mon. Each  partner  or  owner  may  separately 
insure.  In  SmitJi  v.  De  Sttva,  Cowp.,  469, 
Lord  Mansfield  decided  on  the  principle  laid 
down  by  Lord  Hardwicke,  whose  decision 
must  have  been  assented  to,  and  acted  upon, 
for  half  a  century.  In  Exparte  Christie,  10 
Ves.,  Jr.,  105,  Lord  Eldon  said  :  "  Unless  it 
could  be  made  out  that  part  owners  of  a  ship 
are  not  partners,  this  was  nothing  more  than  a 
set-off  of  a  separate  debt  against  a  joint  debt" 
(Abb.  Sh.,  3d  ed.,  99);  and  he  adopts  the  prin- 
ciple we  contend  for,  in  refusing  to  allow  the 
set-off  in  that  case. 

2.  Again  ;  although  the  appellant  and  Stil- 
well were  not  general  partners,  as  to  all  their 
commercial  concerns,  yet  they  were  carrying 
on,  as  partners,  and  at  the  same  time,  a  number 
of  adventures,  in  respect  to  the  ships  Union 
and  Orris,  and  the  brig  Phoenix,  and  their  re- 
spective cargoes,  which  formed,  and  so  it  was 
considered  and  treated  between  themselves,  as 
one  and  the  same  partnership  connection.  The 
account,  therefore,  should  have  been  directed 
to  be  taken  between  Stilwell  and  the  appellant, 
and  between  the  respondents  and  the  appel- 
lant, of  the  unsettled  concern  of  The  Union, 
Orris  and  Phoenix,  and  their  respective  cargoes 
and  adventures. 

1. — But  see  the  notes  and  observations  of  Mr.  Belt, 
in  his  ''  Supplement  to  the  Reports  of  Vesey,  Sr.," 
pp.  205-209,  84.  Mr.  Belt  (fives  the  agreement  be- 
tween the  parties  in  that  case  verbatim,  and  observes: 
"  It  appears  rather  singular  that  Lord  Hardwicke 
should  have  said  so  much  as  is  reported,  on  the  sub- 
ject of  the  contrators  being  partners,  since  the 
agreement  between  them  on  the  inceptive  under- 
taking, negatives  such  a  supposition  as  strongly  as 
terms  could  make  it,  and  since  this  very  agreement 
is  pressed  by  the  defendant's  counsel  towards  the 
top  of  p.  498."  "  This  agreement  is  distinguishable 
from  that  of  partnership,  in  which  case  each  partner 
is  liable  In  solido,  on  account  of  the  transaction, 
the  interest  being  joint.  This  is  a  covenant  several- 
ly, not  jointly ;  there  being  an  express  provision  to 
prevent  being  accountable  in  any  other  way.  It  is 
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3.  But  we  contend  that  the  appellant  had  a 
lien  on  the  proceeds  of  The  Phoenix  and  her 
cargo,  in  his  hands,  for  the  general  balance  of 
his  account  against  Stilwell.  Lord  Hardwicke, 
in  Doddington  v.  Hallel,  held  that  the  plaintiffs 
had  a  specific  lien  on  the  share  of  Hall  for 
what  they  had  paid,  or  were  liable  to  pay  to 
617*]  tradesmen,  for  building  *and  equip- 
ping the  ship.  And  Mr.  Abbott  (on  Sh.,  96, 
97,  3d  ed.),  in  his  remarks  on  the  case,  says 
that  the  usage  or  course  of  trade  was  to  charge 
the  assignee  or  purchaser  in  account,  for  the 
outfit,  and  other  expenses  incurred,  in  respect 
of  the  voyage  of  which  he  is  entitled,  in  con- 
sequence of  his  purchase,  to  share  the  profits. 
The  assignment  by  Stilwell  is  not  for  the  ben- 
efit of  all  his  creditors,  as  the  Chancellor  ap- 
pears to  suppose,  but  for  certain  creditors, 
named  in  the  assignment  to  whom  he  gives  a 
preference,  most  justly,  as  regards  fhe  appel- 
lant. 

Mr.  Henry,  contra.  This  court  have  decided 
that  an  insolvent  debtor  may  lawfully  prefer 
one  creditor  to  another.  (Murray  v.  Riggs, 
15  Johns.,  571.)  The  court  are  bound  to  give 
effect  to  the  assignment  in  the  present  case,  as 
much  as  if  it  had  been  made  for  all  the  cred- 
itors generally.  There  is  no  pretense  that  it 
was  fraudulent.  The  respondents,  as  assignees 
of  Stilwell,  have  a  legal  preference,  and  they 
have  at  least  equal  equity  with  the  appellant, 
even  on  the  foot  of  the  lien  claimed  by  him. 
The  appellant  had  notice  of  this  assignment 
before  the  property  was  consigned  to  him.  Is 
not,  then,  the  equity  with  the  respondents? 
Notwithstanding  the  opinion  of  Lord  Hard- 
wicke, in  Doddington  v.  llallet,  every  one  must 
perceive  great  force  and  solidity  in  the  brief 
argument  of  the  defendant's  counsel,  as  re- 
ported in  the  case.  The  appellant  was  bound 
to  show,  affirmatively,  that  the  vessel  was  con- 
verted into  partnership  stock.  There  was  no 
freight  received,  for  the  plain  reason  that  the 
vessel  was  the  property  of  the  owners  of  the 
cargo.  It  is  admitted  that  Lord  Hardwicke 
went  the  full  length  of  allowing  the  partner- 
ship lien.  But  the  cases  of  Exparte  Young, 
Exparte  Harixon,  Exparte  Gibxon,  Exparte 
Parry  and  Exparte  Browne,  6  Ves.,  136,  and 
the  opinions  of  Mr.  Abbott  and  Mr.  Belt,  all 
stand  opposed  to  the  decision  of  Lord  Hard- 
wicke, and  which  must  be  now  regarded  as 
expressly  overruled  by  Lord  Eldon. 

The  lien  of  the  appellant,  if  it  could  exist  at 
"all,  remained  no  longer  than  to  the  time  when 
The  Phoenix  was  sold  and  converted  into 
money.  Whenever  the  subject  of  the  lien  is 
parted  with,  the  lien  is  gone.  It  is  said  that 
O18*]  the  appellant, *having  the  rightful  and 
lawful  possession  of  these  proceeds,  has  a  spe- 
cific lien  on  them  for  the  general  balance  of  his 

a  distinct,  undivided  interest :  such  tenants  are  in 
common,  not  liable  f  n  sol/do ;  and  tenants  in  com- 
mon of  ships,  are  not  to  be  put  on  the  foot  of  a  part- 
nership trade,  which  is  a  fluctuating  stock."  Mr. 
Belt  states  that  "  the  doctrine  reported  in  the  above 
case,  '  that  part  owners  in  a  ship  are  partners,  and 
liable  in  sotido,  for  all  goods  furnished,  and  repairs 
done,'  has  been  overruled  on  great  consideration." 
And  he  refers  to  Ex  parte  Young,  2  Ves.  &  B.,  242; 
Ex  parte  Harrison,  in  the  Matter  of  Nicholson,  2 
Rose  Cas.  in  Bankruptcy,  76,  and  Brent  v.  Hay  (Feb. 
10, 1815),  "which  governed  many  other  cases  waiting 
that  determination."  Montagu  (on  Part.,  Vol.  I.,  p. 
102,  and  see  nittez,  pp.  88,  89,  of  note*)  cites  the  case 
of  Ex-parte  Gibson,  in  re  Peacock  (4th  of  Nov., 
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account.  We  answer  that  the  conduct  of  the 
appellant,  in  causing  the  proceeds  of  The 
Phcenix  and  her  cargo,  to  be  shipped  to  him 
individually,  for  the  purpose  of  obtaining  pos- 
session of  the  whole,  was  inequitable  and 
unjust.  The  possession  was  acquired  wrong- 
fully. A  person  who  gets  possession  of  a  thing 
by  misrepresentation,  will  not  be  allowed  to 
retain  it  on  the  ground  of  a  lien,  to  which  he 
might  otherwise  have  been  entitled.  (Madden 
v.  Kempster,  1  Campb.,  12.)  So,  if  a  person 
claims  and  obtains  the  possession  of  goods 
wrongfully,  on  paying  freight  and  expenses, 
he  cannot  retain  them  until  he  is  indemnified 
for  what  he  has  paid.  (Lernpriere  v.  Padley,  2 
T.  R.,  485.)  The  possession,  then,  acquired 
by  the  appellant,  after  notice  of  the  assignment 
of  StilwelPs  share,  can  never  bar  the  equity  of 
the  respondents. 
Mr._T.  A.  Emmet,  in  reply,  contended  : 

1.  That,  independent  of  any  partnership,  a 
part  owner  of  a  vessel  has  a  right  to  be  paid 
for  all  his  advances  for  outfits  and  expenses, 
over  and  above  his  share. 

2.  That  where  a  vessel  and  cargo  are  jointly 
owned,  in  one  common   adventure,  it  is  an 
exception  to  the  general  law  as  to  vessels,  and 
both  vessel  and  cargo  are  partnership  prop- 
erty. 

3.  Where  the  whole  subject  matter  is  thrown 
into  one  common  fund,  all  the  creditors  must 
take  subject  to  the  general  account  of  the  part- 
nership. 

The  case  of  Doddingtonv.  Hallet  was  a  most 
solemn  decision  of  Lord  Hardwicke,  and  is 
acknowledged  to  be  so  by  Lord  Eldon,  as  ap- 
peared from  a  manuscript  note  in  his  posses- 
sion. (2  Ves.  &  B.,  243,  244.)  Lord  Hard- 
wicke limited  his  decision  in  that  case,  to  a 
point  which  has  never  been  overruled,  namely: 
the  liability  of  the  vessel  for  the  outfits  and 
expenses.  On  the  contrary,  this  equitable  prin- 
ciple of  Lord  H.  has  been  since  uniformly 
adopted.  Mr.  Abbott,  so  far  from  denying  it, 
lays  down  the  law  in  conformity  to  the  doc- 
trine. In  commenting  on  the  case  of  Smith  v. 
De  Silya,  Abb.  Sh. ,  94,  3d  ed. ,  he  says :  "It  is 
true,  indeed,  *that  as  long  as  the  ship  [*61O 
continues  to  be  employed  by  the  same  persons, 
no  one  of  them  can  be  entitled  to  partake  of 
the  profits  until  all  that  is  due,  in  respect  to  the 
part  he  holds  in  the  ship,  has  been  discharged." 
The  decisions  subsequent  to  that  of  Doddington 
v  Hallet,  may  be  said  to  limit  the  application  of 
that  case  to  outfits  and  expenses,  but  the  case 
does  not  appear  to  have  gone  beyond  that ;  and 
there  seems,  therefore,  to  be  no  reason  for 
doubting  its  correctness.  The  appellant  does 
not  wish  to  disturb  the  settled  distinction  be- 
tween partnership  and  property  and  the  prop- 
erty of  tenants  in  common.  There  can  be  no 

1808),  as  deciding  that  a  bankrupt's  interest  in  a 
moiety  of  a  vessel,  is  the  separate  property  of  the 
bankrupt ;  and  is  not  to  be  held  by  the  assignees  fer 
the  purpose  of  paying  the  joint  creditors  of  the 
ship. 

Mr.  Watson,  in  his  Treatise  on  the  Law  of  Part- 
nership, pp.  139,  142,  2d  ed.,  1807,  adopts  the  doctrine 
of  Lord  Hardwicke,  without  any  hestitation  or 
comment,  as  the  settled  law.  And  he  ranks  these 
joint  ad  ventures  by  part  owners  of  ships,  as  special 
partnerships,  in  which  they  have  all  the  rights,  and 
are  subject  to  all  the  liabilities  of  partners ;  but  the 
relation  of  copartnership  ceases  with  the  particular 
adventure,  and  at  no  time  extends  to  any  of  their 
other  concerns,  (pp.  54,  55.) 
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•doubt  that  ships  may  become  partnership  prop- 
erty; and  the  evidence  in  the  case  shows  that 
The  Phoenix  was  joint  or  partnership  property. 
Lord  Eldon  himself  marks  the  distinction  be- 
tween joint  owners  and  part  owners.  If  the 
vessel  was  not  considered  as  partnership  prop- 
erty, it  would  be  in  the  power  of  each  owner 
to  defeat  their  joint  business. 

Again ;  the  appellant  and  Stilwell-  being 
jointly  concerned  in  The  Union  and  The  Orris 
as  well  as  The  Phoenix,  the  whole  was  one  con- 
nected partnership  concern,  as  between  them, 
in  regard  to  these  different  adventures. 

PLATT,  J.  It  appears  that  on  the  27th  of 
Dec.,  1815,  Mumford  and  one  Samuel  Stilwell 
were  joint  owners,  in  equal  proportions,  of  the 
brig  Phoenix,  whereof  James  Green  was  mus- 
ter; thatMumford  and  Stilwell,  as  limited  part- 
ners for  that  adventure,  planned  a  voyage  and 
shipped  a  cargo  at  N.  Y.  on  board  the  brig,  in 
their  joint  names,  with  instructions  to  the 
master  to  proceed  to  Gibraltar  and  there  to  sell 
the  cargo,  in  whole  or  part ;  to  invest  the 
proceeds  in  another  cargo,  and  from  thence 
to  carry  on  a  trading  voyage  as  the  master 
might  think  proper,  for  the  benefit  of  the 
owners:  that  the  vessel  and  cargo  accordingly 
proceeded  to  Gibraltar;  thence  to  Messina  ; 
thence  to  the  coast  of  Brazil  (at  each  of  which 
places  the  cargo  was  exchanged  in  whole  or 
in  part) ;  and  from  thence  to  Havana,  where 
the  captain  sold  the  whole  of  the  cargo  which 
he  had  brought  there.  On  the  27th  of  Apr., 
1816,  Stilwell  being  insolvent,  made  an  assign- 
ment to  the  respondents  in  trust  for  his  cred- 
itors, of  all  his  share  in  that  vessel  and 
62O*]  *cargo,  and  all  his  estate  of  every  kind 
and  nature  whatever,  of  which  assignment  his 
late  partner  (Mumf ord)  had  notice,  in  a  few 
days  thereafter. 

On  the  13th  of  Sept.,  1816  (four  and  a  half 
months  after  the  assignment),  Mumford  wrote 
to  Capt.  Green,  then  at  Havana,  informing 
him  of  the  failure  of  Stilwell,  and  requesting 
Green  to  sell  the  brig  Phoenix  there,  and  to  in- 
vest the  proceeds  of  the  vessel  and  former  car- 
goes in  a  new  cargo  at  Havana  ;  and  to  ship 
such  new  cargo,  consigned  to  him  (Mumford) 
alone,  at  N.  Y.  Capt.  Green,  accordingly, 
complied  with  that  request,  and  shipped  the 
whole  avails  of  the  vessel,  and  of  his  former 
cargoes,  in  a  new  cargo  of  sugar  and  coffee, 
consigned  to  Mumford  at  N.  Y. ;  which  was 
received  by  Mumford,  accordingly,  on  the 
24th  of  Feb.,  1817. 

The  respondents,  then,  by  virtue  of  the 
assignment,  demanded  Stilwell's  half  of  the 
return  cargo  so  received  by  Mumford,  which 
Mumford  refused,  on  the  ground  that  Stilwell 
owed  him  a  large  balance  on  partnership  ac- 
count, in  relation  to  that  voyage ;  and  also  in 
relation  to  other  trading  voyages,  in  which 
they  had  been  jointly  concerned ;  claiming 
that  upon  a  full  settlement  of  all  their  ac- 
counts Stilwell  would  be  largely  indebted  to 
him,  and  insisting  on  his  right  to  retain  the 
whole  of  the  return  cargo  as  the  means  of  his 
indemnity. 

The  only  question  was,  on  what  principle 
Mumford  ought  to  account  to  the  assignees  of 
Stilwell.  The  Chancellor  decreed  that  the 
partnership  extended  to  the  cargo,  and  not  to 
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the  brig  Phoenix ;  that  in  regard  to  the  vessel, 
Mumford  and  Stilwell  were  tenants  in  com- 
mon, and  not  partners ;  and  that  Mumford 
should,  therefore,  account  to  the  assignees, 
and  be  charged  for  one  half  the  net  proceeds 
of  the  vessel ;  and  for  such  balance,  if  any,  as 
should  appear  to  be  due  to  Stilwell  on  a  settle- 
ment of  the  partnership  concerns,  in  relation 
to  the  freight  and  cargo,  "  after  all  just  allow- 
ances between  them,  in  respect  to  such  joint 
concern,  are  made."  The  Chancellor  excluded 
from  the  account  to  betaken,  all  claims  for 
balances,  if  any,  due  to  Mumford,  on  account 
of  former  trading  voyages,  in  which  it  appears 
there  had  been  limited  partnerships  between 
them  of  a  like  kind. 

*I  am  of  opinion  that  the  decree  is  [*62 1 
right.  The  vessel  was  owned  by  them  as 
tenants  in  common,  beyond  all  question,  be- 
fore the  voyage  was  planned.  It  is  important 
to  remark  that  before  the  shipment  at  N.  Y., 
Mumford  purchased  of  Stilwell  one  sixth  of 
the  vessel,  so  as  to  make  their  shares  equal, 
and  no  entry  appears  of  it  in  the  partnership 
account ;  which,  I  think,  denotes  that  al- 
though they  were  partners  in  the  adventure  of 
the  cargo,  yet  the  vessel  was  not  considered  or 
treated  as  partnership  property ;  and  accord- 
ing to  my  judgment,  upon  the  evidence,  the 
brig  was  not  sent  abroad  to  be  sold.  The 
instructions  to  Capt.  Green,  to  make  sales, 
extended  to  the  cargo  only ;  and  the  sale  of 
the  vessel  was  in  consequence  of  the  private 
directions  of  Mumford  alone,  after  he  had 
notice  of  the  assignment  of  Stilwell's  share. 
The  bill  states  that  Stilwell  and  Mumford 
were  equally  interested  in  the  vessel  and  car- 
go ;  "that  the  cargo  was  shipped  in  their 
joint  names,  and  the  captain  signed  bills  of 
lading  for  it  as  the  property  of  both  ;  and  that 
the  cargo  was  to  be  taken  to  Gibraltar,  and 
there  sold,  if  a  market  should  offer  ;  and  if 
not,  the  vessel  and  cargo,  or  such  parts  of  it 
as  might  not  then  be  sold,  and  the  investment 
of  the  proceeds  of  what  might  be  sold,  were 
to  proceed  to  such  other  ports  or  places  as,  in 
the  opinion  of  the  master  of  the  vessel,  might 
be  most  advantageous  for  the  joint  owners  ; 
and  that  the  master  was  to  carry  on  a  trading 
voyage  with  the  vessel  and  cargo,  in  such  way 
as  he  might  think  best  and  most  for  the  ad- 
vantage of  joint  owners  of  the  vessel  and 
cargo." 

The  answer  admits  "that  the  destination  of 
the  vessel,  and  the  powers  and  instructions  of 
captain,  and  the  purposes  of  the  voyage,  were 
such  as  in  the  bill  are  set  forth." 

Capt.  Green  (in  his  answer  to  the  third  cross 
interrogatory)  testifies  "  that  the  owners  of  the 
brig  Phoenix  agreed  to  allow  him  commissions 
upon  the  sale  and  purchase  of  cargoes."  But 
he  nowhere  pretends  or  intimates  that  he  was 
to  be  allowed  commissions  on  the  sale  of  the 
vessel,  or  that  he  had  any  instructions  from 
the  joint  owners  for  the  sale  of  the  vessel. 
The  sale  of  the  vessel  was  not  because  she  was 
unseaworthy,  nor  because  she  was  not  wanted 
*for  the  completion  of  the  voyage.  [*G22 
The  captain  purchased  another  vessel  at 
Havana,  in  lieu  of  The  Phosnix,  for  the  very 
purpose  of  bringing  home  the  return  cargo. 
The  sale  of  The  Pho3nix  was  never  contem- 
plated until  after  Mr.  Mumford  was  imormed 
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of  the  assignment  made  by  Stilwell.  Then, 
lor  the  first  time,  instructions  were  given  to 
sell  the  vessel.  Before  that  private  letter  of 
Mumford,  the  understanding  undoubtedly  was 
that  the  captain  was  to  bring  home  the  return 
cargo  in  the  same  vessel  in  which  he  carried 
the  outward  cargo;  and  the  only  object  in 
changing  the  vessel  seems  to  have  been  to 
commit  the  whole  to  the  exclusive  possession 
and  control  of  Mumford ;  which  he  probably 
was  advised  could  not  be  done  if  the  brig 
Phoenix  came  to  N.  Y. 

If  the  assignment  had  not  been  made,  The 
Phoenix  would  have  returned  to  N.  Y.,  and 
then  the  owners  would  have  stood  in  the  same 
relation  as  they  originally  did  ;  that  is,  as  ten- 
ants in  common.  It  would  not  have  entered 
the  mind  of  either  of  them  that  the  vessel  was 
subject  to  a  partnership  lien,  after  the  joint 
adventure  of  the  cargo  had  ended.  Upon  this 
sale  of  the  entire  vessel,  by  one  of  the  tenants 
in  common,  the  assignees  of  the  other  tenant 
in  common  had  an  option  to  affirm  the  sale  of 
their  half  or  not.  They  might  have  pursued 
the  vessel,  and  maintained  their  right  to  a 
moiety  of  her ;  but  were  not  obliged  to  do  so. 
They  have  elected  to  affirm  the  sale ;  and 
have,  therefore,  a  right  to  hold  Mumford  ac- 
countable for  the  net  proceeds  of  that  sale. 
Such  election  was  perfectly  consistent  with 
their  rights  as  tenants  in  common,  and  by  no 
means  subjected  them  to  a  settlement  and 
liquidation  of  accounts,  on  principles  of  part- 
nership. Mumford  certainly  could  not  gain 
such  an  advantage  by  his  own  wrongful  act. 

A  ship  may  undoubtedly  be  a  subject  of 
partnership,  as  an  instrument  of  commerce, 
and  also  as  an  article  for  sale.  But  here  the 
parties  were  joint  owners  previous  to  and  inde- 
pendent of  their  limited  partnership  in  the 
cargo  and  trading  voyage.  The  vessel  hap- 
pening to  belong  to  the  shippers  in  this  case 
was  the  mere  vehicle  of  their  merchandise, 
and  was  no  otherwise  connected  with  the  part- 
nership adventure  than  if  it  had  been  char- 
<ii23*]  tered  from  other  ship  owners.  *It 
was  properly  likened,  by  the  Chancellor,  to  a 
storehouse  of  which  the  partners  were  tenants 
iu  common. 

But  it  is  said  the  decree  is  erroneous  in  de- 
nying to  Mumford  an  allowance  for  repairs  on 
tne  vessel,  preparatory  to  the  voyage.  If  th.e 
decree  be  so,  1  consider  it  wrong ;  because,  as 
between  ship  owners  who  are  mere  tenants  in 
common,  each  has  a  specific  lien  for  repairs. 
(Abb.,  96,  116,  93,  113,  by  Story.)  I  am  per- 
suaded, however,  from  the  terms  of  the  de- 
cretal order,  that  the  Chancellor  did  not  mean 
to  exclude  the  charge  for  repairs.  If  the 
amount  of  credit  to  be  given  for  repairs  was 
exactly  equal  to  half  of  the  net  proceeds  of  the 
vessel,  it  would  make  no  difference  whether 
the  account  was  taken  on  the  principle  of  a 
tenancy  in  common  or  of  a  partnership  ;  but 
l  lie  proof  may  show  a  great  disparity.  If  the 
parties  were  tenants  in  common  in  the  vessel, 
a.s  I  think  they  were,  then  Mumford  is  to  be 
charged  with  one  half  of  the  net  proceeds  of 
the  brig  Phoenix,  after  deducting  such  propor- 
tion of  the  amount  expended  by  him  in  re- 
pairs on  that  vessel,  as  shall  be  equal  to  the 
proportion  which  Stilwell  owned  in  her  at  the 
time  or  the  repairs.  If  they  were  partners  in 
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the  vessel  as  well  as  the  cargo,  then  Mumford 
is  to  be  credited  for  Stilwell's  proportion  of 
the  repairs  put  on  the  vessel  by  Mumford,  and 
the  whole  proceeds  of  the  vessel  and  cargo  are 
to  be  accounted  for  on  the  principles  of  part- 
nership ;  that  is,  he  is  to  pay  over  to  the  as- 
signees of  Stilwell  half  the  surplus,  if  any, 
after  satisfying  the  just  claims  for  debts,  ex- 
penses and  advances,  in  the  character  of  part- 
ner. 

It  does  not  appear  that  the  claim  for  repairs, 
made  by  Mumford,  on  the  vessel,  of  which  he 
was  joint  owner,  was  ever  distinctly  presented 
to  the  mind  of  the  Chancellor ;  and  he  has 
nowhere,  in  his  opinion,  discussed  that  point, 
nor  even  adverted  to  it.  This  omission  is,  to  my 
mind,  conclusive  evidence  that  he  was  never 
called  on  to  decide  that  point ;  and  that  it  was 
considered  a  matter  of  ulterior  discussion. 
The  only  question  before  him,  in  regard  to  the 
the  vessel,  was,  whether  the  account  between 
the  parties  should  be  taken  on  the  principles 
of  partnership,  or  of  a  tenancy  in  common.  It 
is  the  settled  doctrine  of  this  court,  that  no 
point  can  be  regarded  as  a  proper  subject  of 
appeal,  *which  has  not  been  expressly  [*624 
litigated  in  the  court  below.  The  decretal 
order  is,  that  the  account  shall  be  taken  on  the 
footing  that  the  parties  were  tenants  in  com- 
mon, and  not  partners  in  the  vessel,  with  the 
explanatory  remark,  "after  all  just  allowances 
between  them  in  respect  to  such  joint  concern 
are  made."  This  was  a  general  direction  to 
the  master ;  and  the  question  of  repairs  will 
arise  when  "all  just  allowances"  shall  be  con- 
sidered. The  proceeding  was  interlocutory 
merely  ;  and  every  item  of  the  master's  report, 
when  it  comes  in,  will  form  a  subject  of 
exception  before  the  Chancellor.  As  yet,  he 
has  expressed  no  opinion  on  that  point. 

I  am  also  clearly  of  opinion  that  the  Chan- 
cellor was  right  in  deciding  that  the  account  is. 
not  to  be  taken  subject  to  the  unsettled  bal- 
ance, if  any,  due  to  the  appellant,  on  former 
joint  trading  voyages  in  the  ships  Union  and 
Orris.  There  is  no  evidence  of  a  general  part- 
nership. Mumford  and  Stilwell  each  did 
business,  as  a  merchant,  on  his  own  account, 
and  those  joint  voyages  were  occasional  advent- 
ures merely,  and  independent  of  their  ordinary 
commercial  business. 

My  opinion,  therefore,  is,  that  the  decretal 
order  of  the  Chancellor  ought  to  be  affirmed. 

WOODWORTH,  J.  The  appellant,  and  Samuel 
Stilwell,  as  appears  by  the  pleadings  and 
proofs,  although  not  general  partners,  had 
been  concerned  as  partners  in  voyages  made 
by  certain  ships,  called  The  Union  and  The 
Orris,  and  the  shipments  made  in  those  ves- 
sels, on  their  joint  account ;  they  also  were 
owners  of  the  vessels.  It  does  not  appear  when 
this  joint  concern  commenced,  but  it  does  ap- 
pear that  it  was  still  in  existence,  and  not 
brought  to  a  close,  on  the  16th  of  Jan.,  1816  ; 
for  on  that  day  an  account  was  exhibited  by  • 
Stilwell,  and  settled  by  the  appellant,  in  which, 
various  charges  in  relation  to  that  concern  are 
contained  ;  all  of  which  are  dated  in  1815.  In 
the  account  (exhibit  H)  of  the  assignees  of 
Stilwell  against  the  appellant,  there  is  a  charge, 
Nov.  17,  1815,  for  one  half  of  the  premium 
paid  for  insurance  of  the  ship  Union  from 
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Gibraltar  to  N.  Y  ;  and  under  date  of  Feb.  27, 
625*]  1816,  the  *assignees  make  various 
charges  against  the  appellant  for  articles  re- 
ceived by  the  ships  Union  and  Orris. 

By  the  appellant's  acccount  (exhibit  S),  it 
appears  that  on  the  19th  of  Apr.,  1816.  the 
appellant  purchased  of  Stilwell  one  half  of  the 
ship  Orris  ;  and  that  on  the  28th  of  May,  1816. 
one  half  of  the  ship  Union  was  purchased  at 
auction  by  the  appellant.  This  account  was 
seen  by  Vanderwater,  one  of  the  respondents  ; 
and  he  was  satisfied  with  the  correctness  of  it. 
It  is  proved  by  several  witnesses  that  the  ap- 
pellant and  Stilwell  were  jointly  concerned  in 
those  vessels  and  their  cargoes  and  voyages. 
From  the  preceding  statement,  it  is  evident 
that  this  partnership  in  the  vessels  and  car- 
goes continued,  and  had  not  terminated, 
when,  in  Dec.,  1815,  the  appellant  and  Stil- 
well commenced  another  joint  concern  in  The 
Phrenix,  out  of  which  has  arisen  the  present 
controversy.  This  does  not  appear  to  be  a 
case  where  the  several  owners  or  tenants  in 
common  let  the  vessel  on  charter-party,  or  had 
in  view  the  mere  earnings  or  profits  arising 
from  freight ;  but  where  they  contemplated  a 
trading  voyage,  in  which  both  were  equally 
concerned.  One  principal  object'  connected 
with  that  voyage  was,  that  both  vessel  and 
cargo  should  be  sold  and  new  investments  be 
made  for  the  benefit  .of  the  concern.  This  fact 
does  not  seem  to  be  a  point  in  dispute;  the  ques- 
tion, then,  is,  admitting  that  the  owners  of  a 
vessel  are  to  be  regarded  on  the  nice  distinc- 
tion of  a  tenancy  in  common,  whether,  by  the 
act  of  the  parties,  the  vessel  was  not  made,  in 
respect  to  this  concern,  as  much  a  part  and 
parcel  of  the  partnership  property  as  the  cargo 
which  she  contained.  If  it  was,  it  may  not 
be  material  to  decide  on  the  question,  whether 
a  part  owner  of  a  vessel,  when  there  is  no 
partnership,  general  or  special,  can  assign  his 
share  without  reference  to  any  equitable  lien 
on  the  vessel.  No  proposition  seems  to  be  bet- 
ter settled,  than  that  where  there  is  a  partner- 
ship, the  partner  in  advance  has  a  lien  on  the 
partnership  property  for  any  balance  that 
may  be  due  to  him  on  the  partnership  account. 
The  law  will  not  permit  a  separate  creditor  to 
receive  more  than  the  partner  is  entitled  to,  in 
whose  place  he  stands  ;  he  can  only  claim  the 
share  of  his  debtor  after  the  other  partner  is 
62O*]  satisfied,  and  *after  all  just  debts, 
expenses  and  advances  are  allowed.  This  is 
the  settled  rule  in  relation  to  partnership  prop- 
erty. (1  Ves.,  239  ;  Cowp.,  445  ;  4  Ves.,  396  ; 
17  Ves.,  193.)  In  the  application  of  the  rule, 
there  is  not  a  uniform  current  of  authority. 
In  Doddington  v.  Hallet,  1  Ves. ,  497,  the  facts 
were  these  :  Hall,  the  defendant's  intestate, 
entered  into  an  agreement  with  the  plaintiffs, 
by  which  he  was  authorized  to  contract  for 
the  building  of  a  ship  for  them  for  the  service 
of  the  East  India  Co.,  and  for  the  fitting  out, 
manning  and  victualling  her.  Hall  dying  in- 
testate, the  part  owners  filed  a  bill  against  his 
representatives,  that  they  might  have  a  specific 
lien  upon  what  should  be  due  to  Hall  for  his 
share,  for  the  money  the  plaintiffs  had  paid 
to  the  tradesmen,  in  fitting  out  the  ship,  and 
that  the  plaintiffs  had  a  lien  on  the  partner- 
ship estate,  in  respect  of  the  balance  that 
should  come  out  due  to  him  on  the  partner- 
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ship  account.  Lord  Hardwicke  determined 
the  broad  question,  "that  the  ship  may  be  the 
subject  of  partnership  as  well  as  anything 
else ;  the  use  and  earnings  thereof  being  a 
proper  subject  of  trade,  and  the  letting  a  ship 
to  freight,  as  much  a  trade  as  any  other  ;  that 
it  was  a  partnership  among  the  parties,  and  the 
ship  was  a  part  of  the  subject  thereof,  it  being 
their  method  of  trading."  The  general  doc- 
trine seemed  not  to  be  contested.  Lord  Hard-" 
wicke  observed  "that  the  defendant's  counsel 
had  been  forced  to  resort  to  the  case  of  an  as- 
signment of  a  share  for  valuable  considera- 
tion, which  was  not  then  before  the  court,  and 
must  be  governed  by  the  course  of  trade  ;  that 
if  it  stood  on  general  equity,  he  was  of  opinion, 
that  if  a  purchaser  have  notice  of  the  partner- 
ship, he  would  be  subject  to  it.  If  he  had  not 
notice,  it  would  be  a  strong  case  for  the  pur- 
chaser, because  he  would  have  gained  the  legal 
interest  ;  but  if,  by  the  course  of  trade,  it  is 
otherwise,  that  will  prevail,  and  is  to  govern 
mercantile  matters." 

The  doctrine,  then,  is,  that  the  ship  is  to  be 
considered  as  partnership  property,  and  liable 
for  equitable  liens,  even  against  a  purchaser 
for  valuable  consideration  with  notice,  and 
perhaps,  without  notice,  if  so  was  the  course  of 
trade.  The  case  before  the  court  is  not  that  of 
a  purchaser  for  valuable  consideration,  but 
where  the  assignees  stand  in  *the  place  [*627 
of  Stilwell,  and  have  the  same  equity  as  if  he 
had  been  a  party  ;  consequently,  if  this  rule 
be  correct,  it  is  decisive  on  this  point.  The 
justice  of  applying  it  to  a  case  where  there  is 
no  purchaser  for  valuable  consideration  with- 
out notice,  seems  to  be  founded  on  the  purest 
equity,  for  it  requires  no  more  than  that  the 
ship  be  chargeable  with  all  debts,  for  which 
either  owner  was  liable  on  account  of  the  ship. 

1  do  not  perceive  any  difficulty  in  applying 
this  equitable  lien,  although  the  ship  be  con- 
sidered as  standing  upon  the  distinction  of  a 
tenancy  in   common.       Abbott  (on  Sh.,  103) 
observes  :  "  The  several  part  owners  of  a  ship 
are  tenants  in  common  with  each  other  of  their 
respective  shares  ;    each  has  a  distinct,    al- 
though undivided  interest,  in  the  whole,  and 
upon  the  death  of  any  one,  his  share  goes  to 
his  own  personal  representatives,  and  does  not 
accrue  to  the  others  by  survivorship. "     Be  it 
so  ;  it  is  perfectly  consistent  with  the  claim  in 
equity,  that,  as  between  the  several  owners, 
the  distinct  individual  shares  shall  be  holden 
until  all  debts  on  account  of  the  ship  are  dis- 
charged ;  this  is  the  substance  of  the  rule  laid 
down  by  Lord  Hardwicke.     I  have  not  dis- 
covered that  this  case  has  been  overruled  or 
controverted,  until  the  case  Ex-parte  Young, 

2  Ves.    &   B..   242.      It  is  true  Lord  Elden 
adopted  a  different  rule,   and  held  that  the 
bankrupt's  share  passed  to  his  creditors,  there 
being  no  lien  in  favor  of  other  partners,  in 
respect  of  their  disbursement  and  liabilities. 
The  succeeding  English  cases  have  followed 
the  last  rule,  and  are  considered,  at  present, 
as  settling  the  law  on  this  question  in  that 
country.     It  may,  I  think,  be  fairly  presumed, 
that  the  rule  laid  down  by  Lord  Hardwicke 
had  been  acquiesced  in,  if  it  cannot  be  shown 
to  have  been  drawn  in  question  for  more  than 
half  a  century.    How  can  it  be  safely  said  that 
this  case  has  never  been  acted  upon  during  so 
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'ong  a  period  ?  The  community  may  have 
considered  the  rule  settled,  and  applied  it  to 
cases  that  may  have  arisen.  That  such  cases 
must  have  been  frequent  in  a  country  so 
highly  commercial  as  England,  cannot  well  be 
doubted  ;  that  the  rule  should  net  have  been 
assailed  for  such  a  length  of  time,  is  strong 
evidence  that  the  principle  on  which  it  was 
founded  had  the  sanction  of  justice  and  law. 
6128*]  So  far,  then,  we  may  conclude  *that 
it  has  been  acted  on.  That  it  has  not  been 
recognized  by  any  subsequent  decision  in  an 
analogous  case,  will  be  admitted  ;  it  remained, 
however,  an  authority,  until  overruled  in  the 
late  cases.  Were  it  indispensable  now  to 
decide  between  these  conflicting  opinions,  I 
should  be  disposed  to  subscribe  to  the  opinion 
of  Lord  Hardwicke,  as  laid  down  in  Dodding- 
ton  v.  Hallet. 

But  the  appellant  is  not  driven  to  the  neces- 
sity of  supporting  Lord  Hardwicke,  for  the 
question  here  may  be  determined  on  principles 
that  will  not  be  disputed.  It  was  admitted,  on 
the  argument,  and  cannot  well  be  denied,  that 
if  the  appellant  and  Stilwell  had  been  general 
partners  in  trade,  the  doctrine  would  be  sound. 
In  this  case,  if  the  owners  of  the  ship,  by 
agreement  or  arrangement,  have  made  it  a  part 
of  the  partnership  property,  with  which  they 
were  conducting  their  operations,  a  lien  neces- 
sarily arises  to  make  it  liable  for  partnership 
debts  and  advances.  It  is  true  the  appellant 
and  Stilwell  were  tenants  in  common,  and  part 
owners  of  the  ship  ;  and  if  no  further  connec- 
tion appeared,  the  question  would  be  very 
different  from  the  one  which  arises  in  this 
case.  It  is  admitted  that  here  the  parties  were 
partners  in  the  cargo  and  voyage ;  is  it  not 
equally  clear  they  were  so  in  the  vessel  ?  It 
is  not  the  case  of  a  vessel  being  chartered  or 
earning  freight,  eo  nomine  ;  but  the  vessel  is 
to  be  sold  as  well  as  the  cargo  ;  the  avails  of 
both  are  to  be  invested  in  such  manner  as  the 
master  may  consider  most  advantageous.  This 
has  been  carried  into  effect ;  the  ship  and  out- 
ward bound  cargo  were  sold,  and  equally  ap- 
plied in  procuring  a  return  cargo,  and  in  carry- 
ing on  the  trade  ;  they  were  both  inseparably 
connected  with  this  object.  Such  was  the 
original  intention,  which  was  steadily  kept  in 
view,  and  terminated  in  the  shipment  of  the 
goods  by  the  brig  Newton,  which  came  to  the 
appellant's  hands. 

After  all  this,  to  say  that,  in  respect  to  the 
ship,  the  appellant  and  Stilwell  stand  as  ten- 
ants in  common,  and  part  owners  merely,  and 
that  the  ship  formed  no  part  of  the  partner- 
ship property,  is  to  my  mind  a  proposition 
not  founded  in  fact.  If  I  am  correct  in  this 
conclusion,  it  follows,  on  acknowledged  prin- 
ciples, not  depending  on  the  authority  of 
629*]  *Doddington  v.  Hallet,  that  the  ship, 
equally  with  the  cargo,  is  liable  for  all  debts 
for  which  either  owner  is  chargeable  on  ac- 
count of  the  ship. 

The  next  question  is,  whether  the  proceeds 
of  the  brig  Phoenix  and  cargo,  or  either  of 
them,  are  subject  to  any  balance  that  may  be 
due  to  the  appellant  in  respect  to  the  ships 
Union  and  Orris,  and  the  voyages  by  those 
vessels  on  their  joint  account.  The  answer  to 
this  question  will  depend  on  the  nature  and 
extent  of  the  connection  or  partnership  that 
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existed  between  the  appellant  and  Stilwell. 
It  is  not  pretended  they  were  general  partners 
in  trade,  nor  is  it  necessary  they  should  be,  in 
order  to  give  the  appellant  the  right  now 
claimed  ;  but  it  is  necessary  to  show  that  the 
connection,  or  partnership,  that  existed  in  The 
Union  and  Orris,  continued,  and  included  the 
concern  in  the  cargo  and  voyage  of  The  Phce- 
nix  :  in  short,  that  the  several  voyages  and 
adventures,  taken  together,  formed  a  con- 
tinued partnership  transaction. 

The  partnership  between  the  appellant  and 
Stilwell  was  limited  ;  it  is  not  pretended  that 
it  extended  beyond  the  vessels  and  cargoes  just 
mentioned.  The  partnership  business  was  to 
be  carried  on  in  this  channel.  From  .this 
source  the  profits,  if  any,  were  to  be  derived. 
No  specific  agreement,  as  to  the  nature  and 
extent  of  the  partnership,  is  made  out  in  proof; 
what  they  were  must  be  collected  from  the 
acts  of  the  parties.  We  find  them  engaged 
jointly  in  vessels,  cargoes  and  trading  voyages, 
and  in  no  other  business.  When  they  com- 
menced does  not  appear  ;  but  it  was  some  time 
before  The  Phcenix  was  sent  out,  that  the 
appellant  and  Stilwell  had  been  concerned 
jointly  in  the  vessels,  cargoes,  voyages  and 
adventures  of  the  ships  Union  and  Orris. 
That  concern  was  not  closed  when  The  Phce- 
nix sailed,  as  appears  by  the  exhibits  in  the 
case  ;  indeed,  the  ships  .were  not  sold  until 
after  that  period.  Now,  I  admit,  that  if  the 
facts  before  us  show  satisfactorily  that  the 
appellant  and  Stilwell  intended  that  three  spe- 
cial or  limited  partnerships  should  exist,  that  is 
to  sayt  one'in  respect  to  each  vessel  and  voy- 
age, then  clearly  the  appellant  cannot  hold  the 
avails  of  The  Phcenix  and  cargo,  to  apply 
them  in  discharge  of  any  balance  that  may  be 
due  to  him,  arising  out  of  the  concern  in 
either  of  the  *other  vessels.  But  is  [*63O 
there  evidence  that  any  such  thing  was  con- 
templated ?  I  have  not  been  able  to  discover 
it.  We  find  the  appellant  and  Stilwell  com- 
mencing and  carrying  on  business,  in  three 
different  vessels,  at  different  times  ;  but  it  was 
a  continued  business,  and  did  not  close  until 
Stilwell  made  an  assignment  of  his  property. 
These  facts  prove  one  transaction  ;  the  busi- 
ness in  each  vessel  was  the  same  ;  the  objects 
the  parties  had  in  view  were  the  same  ;  the 
concern  in  The  Union  and  Orris  was  not 
closed  ;  their  interests  were  blended,  and  ex- 
tended equally  to  the  three  vessels.  Such 
facts  will  not  allow  me,  against  the  intrinsic 
evidence  in  the  case,  to  say  that  the  appellant 
and  Stilwell  ever  contemplated  that  the  con- 
cern in  each  vessel  should  form  a  distinct  part- 
nership transaction.  For  this  they  could  have 
no  motive  or  inducement  ;  the  profits  would 
depend  on  winding  up  the  whole  concern,  not 
the  successful  termination  of  a  particular  voy- 
age ;  and  can  it  be  immagined  that  either 
party  intended  to  put  it  in  the  power  or  con- 
trol of  the  other,  to  withdraw,  or  assign, 
or  transfer,  the  avails  of  one  voyage,  which 
were  necessary  to  make  up  the  losses,  or  to 
discharge  the  claims  that  existed  in  relation  to 
another  ?  It  seems  to  me  they  must  have 
intended  directly  the  reverse.  I  consider  these 
parties  as  commencing  the  business  of  a  limited 
partnership  in  vessels,  cargoes,  and  trading 
voyages.  After  having  sent  out  one  vessel 
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and  cargo,  they  proceed  to  a  second,  and  then 
to  a  third.  To  say  that  each  vessel  and  cargo 
is  to  be  considered  as  being  the  subject  of  a 
distinct  and  separate  partnership,  rather  than 
parts  and  parcels  of  the  same  transaction,  does 
not  appear  to  me  warranted  by  the  evidence. 
The  appellant  cannot  be  compelled  to  part 
with  the  avails  of  The  Phoenix  and  cargo, 
until  an  account  shall  be  taken  between  him 
and  the  assignees  of  Stilwell,  in  respect  to  the 
several  vessels,  voyages  and  cargoes  ;  inas- 
much as  they  formed  but  one  partnership  con- 
cern, and  consequently  the  appellant  has  a 
lien  on  the  partnership  property  in  his  hands, 
to  satisfy  the  balance  that  may  be  found  due 
to  him  in  respect  to  the  unsettled  concerns  of 
The  Union,  The  Orris  and  The  Phoenix,  in- 
cluding the  moneys  which  the  appellant  has 
631*]  been  compelled  to  pay  *to  certain 
creditors,  after  having  advanced  and  allowed 
the  same  previously  to  Stilwell. 

I  am,  therefore,  of  opinion  that  the  decree 
of  His  Honor,  the  Chancellor,  be  reversed  ; 
and  that  a  decree  be  entered  corresponding 
with  the  principles  I  have  stated. 

SPENCER,  Ch.  J.  The  questions  in  this  case 
are  : 

1.  Whether  the  appellant  had  such  alien  on 
the  proceeds  of  the  sale  of  the  brig  Phoenix, 
as  to  be  entitled  to  hold  those  proceeds,  sub- 
ject to  the  settlement  of  the  account  between 
him  and  Stilwell,  for  the  payments  made  by 
the  appellant,  on  account  of  that  voyage,  and 
the  charges  in  relation  to  the  vessel  and  her 
outfit,  against  the  respondents'  claim,  as  as- 
signees of  Stilwell. 

2.  Whether  the  appellant  is,  in  like  manner, 
entitled  to  hold  the  proceeds  of  the  sale  of 
The  Phoenix,   to  satisfy  any  balance    which 
may  be  due  him  from  Stilwell  upon  the  un- 
settled concerns  of  The  Union  and  The  Orris. 

The  decree  appealed  from  considers  the  appel- 
lant and  Stilwell  to  have  been  owners  as  tenants 
in  common,  in  equal  moieties,  of  the  brig  Phoe- 
nix, and  that  they  were  special  partners,  and 
had  a  joint  interest  in  the  cargo  and  voyage  ; 
and  that  that  partnership  was  one  entire  and 
distinct  concern,  unconnected  with  any  form- 
er partnership,  in  any  former  voyage,  in  any 
other  vessel ;  and  it  was  decreed,  that  a  master 
should  state  an  account  between  the  respond- 
ents, as  assignees  of  Stilwell,  and  the  appel- 
lant, in  respect  to  the  brig  Phoenix,  and  her 
cargo  and  voyage,  and  that  the  appellant  be 
charged  with  a  moiety  of  the  net  proceeds  of 
the  brig  sold  at  Havana,  and  with  a  moiety  of 
the  net  proceeds  of  the  freight  and  cargo  of 
the  brig  on  the  voyage,  or  so  much,  if  any,  of 
the  net  proceeds  of  the  moiety  of  the  freight 
and  cargo  as  shall  appear  due  to  the  respond- 
ents, as  such  assignees,  after  deducting  the 
balance,  if  any,  found  due  to  the  appellant 
from  Stilwell,  on  an  account  to  be  taken  and 
stated  between  them,  in  respect  to  their  joint 
concern  in  the  said  freight,  and  cargo  and 
adventure,  after  all  just  allowances  between 
them,  in  respect  to  such  joint  concern,  are 
made.  In  other  words,  the  decree  considers 
the  appellant  and  Stilwell  as  joint  owners  and 
632*J  partners,  in  regard  to  *the  cargo  and 
freight,  and  directs  the  amount  to  be  stated  on 
that  principle,  confining  that,  however,  to  the 
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particular  voyage  and  concern  of  the  brig 
Phoenix ;  and  it  considers  them  tenants  in 
common  of  the  vessel  itself,  and  renders  the 
appellant  liable  for  the  net  proceeds  of  the  sale 
of  the  brig,  denying  to  the  appellant  a  right  to 
reimburse  himself  out  of  those  proceeds,  how- 
ever the  accounts  between  the  appellant  and 
Stilwell  may  stand,  either  as  regards  that 
voyage,  or  other  concerns  and  voyages  in  other 
vessels. 

I  put  out  of  consideration  at  once,  the  inquiry 
whether  the  appellant  knew  of  the  assignment 
to  the  respondents  of  Stilwell's  interest  in  the 
brig,  when  he  requested  Capt.  Green  to  con- 
sign to  him  the  proceeds  of  the  brig  and  cargo, 
because  there  is  no  complaint  of  the  sale  of  the 
brig,  which  was  made  in  pursuance  of  instruc- 
tions originally  given,  and  which  never  were 
revoked ;  and  because  the  appellant's  right 
depends  on  legal  principles  and  not  upon  the 
circumstance  that  he  has  those  proceeds  in  his 
possession.  The  question  simply  is,  has  he  a 
right  to  bold  them  subject  to  the  inquiry  into 
the  general  balance  of  his  account,  either  in 
relation  to  that  particular  adventure,  or  in 
relation  to  other  and  similar  adventures.  In 
short,  under  the  facts  and  circumstances  of 
this  case,  are  the  proceeds  of  the  vessel  to  be 
regarded  as  partnership  property,  either  as 
regards  the  voyage  of  The  Phoenix,  or  other 
and  similar  voyages  in  other  vessels  ? 

I  understand  the  Chancellor  as  admitting  tha,t 
the  case  of  Doddington  v.  Ballet,  1  Ves.  Sr., 
497,  is  directly  opposed  to  the  decision  he  has 
made,  and  that  he  considers  that  case  as  not 
only  not  having  been  acted  upon,  but  as  over- 
ruled by  the  cases  to  which  he  has  referred. 
We  will  see  what  Lord  Hardwicke  decided  in 
that  case.  The  bill  was  founded  on  an  agree- 
ment between  the  plaintiffs  and  one  Hall, 
authorizing  the  latter  to  contract  for  the  build- 
ing of  a  ship,  and  for  fitting  out,  managing 
and  victualing  her,  with  an  agreement  to  pay 
proportional  snares, according  to  their  interests. 
The  part  owners  claimed  against  Hall's  repre- 
sentatives, a  specific  lien,  upon  what  was  due 
to  Hall  for  his  share,  on  account  of  the  money 
the  plaintiffs  had  paid  to  the  tradesmen,  in 
fitting,  «fec.,  the  ship,  and  that  the  administra- 
tors should  not  run  away  with  it  as  part  of  the 
general  *assets  for  all  the  creditors.  [*633 
Lord  Hardwicke,  after  premising  that  the  case 
stood  as  though  Hall  himself  was  before  the 
court,  no  one  having  a  specific  lien  on  Hall's 
share  in  the  ship,  went  on  to  say  that  it  must 
be  admitted  that  a  ship  might  be  a  subject  of 
partnership  as  well  as  anything  else,  the  use 
and  earnings  thereof  being  a  proper  subject  of 
trade.  He  said  it  was  a  partnership  among 
them,  and  the  ship  itself  to  be  part  of  the  sub- 
ject thereof,  which  was  to  be  let  to  freight  to 
the  Company,  it  being  their  method  of  trading; 
the  foundation  of  this  partnership  stock  was 
the  ship  itself,  which  must  be  employed,  and 
the  earnings  and  profits  to  arise.  That,  un- 
doubtedly, all  the  persons  subject  to  the  agree- 
ment are  liable  in  solido,  to  the  tradesmen  who 
fitted  it  out,  and  the  agreement  for  the  pro- 
poTtional  sharesis  as  between  themselves,  which 
is  the  case  of  all  partnerships.  He  said  if  it 
had  been  agreed  that  a  brewhouse  should  be 
part  of  the  partnership  stock  (which  often 
happened),  the  case  of  the  brewhouse  being 
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used  in  the  partnership  trade,  if  workmen 
do  work  in  the  brewhouse,  every  partner 
would  be  liable  to  that,  and  that  brewhouse 
must  brought  into  the  partnership  account ; 
and  if  more  was  due  to  one  partner  than 
another,  all  the  share  of  the  partnership  stock, 
consisting  of  the  lease  of  the  brewhouse,  as  well 
as  the  other  effects,  are  liable  to  that  account. 
He  went  on  to  observe,  that  if  the  share  of  one 
partner  had  been  assigned,  if  it  stood  on  the 
head  of  general  equity,  he  should  be  of  opin- 
ion that  if  the  purchaser  had  notice  of  the 
partnership,  he  would  be  subject  to  it ;  and  he 
decreed  for  the  plaintiffs. 

Lord  Hardwicke  perfectly  understood  the 
distinction  between  a  tenancy  in  common,  such 
as  owners  of  different  shares  in  a  ship  have 
among  themselves  and  a  joint  tenancy,  as  be- 
tween partners  of  the  goods  and  stock  in  trade. 
He  meant  to  decide,  and  did  decide,  that  a  sub- 
ject which  ordinarily  may  be  held  as  a  tenancy 
in  common,  may,  by  the  acts  of  the  parties, 
become  to  be  held  in  joint  tenancy.  And  the 
facts  of  the  agreement  to  build  the  ship  at 
their  joint  expense,  in  proportion  to  their 
shares,  and  the  agreement  to  fit  her  out, 
manage  and  victual  her,  for  the  service  of  the 
East  India  Co.,  formed,  in  his  judgment,  such 
634*]  a  *community  of  interest,  as  to  consti- 
tute that  a  partnership  transaction, in  relation  to 
those  subjects,  and  thus  a  specific  lien  was  ac- 
quired by  those  who  contributed  more  than 
their  shares,  against  the  share  of  the  one  who 
contributed  less  than  his  proportion. 

This  case  derives  strong  confirmation  from 
the  case  of  Smith  v.  De  Silva,  Cowp.,  469,  in 
which  it  was  decided,  upon  an  issue  out  of 
chancery,  that  the  interest  of  xpart  owners  in  a 
ship  and  in  the  profits  and  loss  of  an  advent- 
ure, undertaken  by  their  mutual  consent,  is 
not  affected  by  the  bankruptcy  of  one  of  them 
taking  place  after  the  commencement  of  the 
voyage,  although  he  has  not  paid  his  full 
share  of  the  outfit.  Lord  Mansfield,  in  giving 
the  opinion  of  the  court,  held  that  if  the  other 
partners  had  been  obliged  to  discharge  the 
amount  of  the  notes,  which  remained  unpaid 
at  the  time  of  the  bankruptcy,  the  assignees 
must  have  allowed  the  other  partners  the  full 
sum  paid  for  the  bankrupt,  and  would  have 
come  against  them  only  for  the  balance  due  to 
him,  ;f  any.  Mr.  Abbott,  in  commenting  upon 
this  case,  says  it  seems  to  have  been  consid- 
ered that  part  owners  of  a  ship  might  have  a 
lien  on  each  other's  shares  of  a  ship,  as  part- 
ners in  trade  have  on  each  other's  shares  of 
their  merchandise.  And  in  the  third  edition 
of  his  Treatise,  p.  94,  he  says  :  "  It  is  true, 
indeed,  that  as  long  as  the  ship  continues  to 
be  employed  by  the  same  persons,  no  one  of 
them  can  be  entitled  to  partake  of  the  profits, 
until  all  that  is  due,  in  respect  to  the  part  he 
holds  in  the  ship,  has  been  discharged."  And 
again,  after  citing  the  case  of  Doddington  v. 
Hattet,  without  a  word  of  disapprobation,  in  p. 
96,  he  says  :  "  This  usage,  or  course  of  trade, 
I  apprehend  to  be,  to  charge  the  assignee  or 
purchaser  in  account  for  the  outfit  and  other 
expenses  incurred,  in  respect  of  the  voyage  of 
which  he  is  entitled,  in  consequence  of  his 
purchase,  to  share  the  profits,  which  can  only 
be  the  voyage  in  prosecution  at  the  time  of  the 
purchase :  but  not  to  carry  back  the  charge 
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as  against  him,  to  the  expense  of  any  anteced- 
ent adventure,  from  which  he  can  derive  no 
profit." 

The  cases  cited  by  the  Chancellor,  and  on 
which  he  has  relied  to  establish  a  contrary 
doctrine,  do  undoubtedly  strongly  impugn  the 
authority  of  Doddington  v.  Pallet,  though 
*I  must  be  allowed  to  say  that  the  [_*635 
case  Ex  parte  Parry,  5  Ves. ,  Jr. ,  575,  is  very 
distinguishable,  and  does  not  oppose  Lord 
Hardwicke's  opinion.  It  is,  however,  to  be 
observed  that  all  the  cases,  on  which  the  decree 
is  founded,  are  long  since  our  Revolution,  and 
have  no  authoritative  influence  here  ;  and  I 
am  not  disposed  to  overrule  Lord  Hardwicke, 
supported,  as  I  think  he  is,  by  Lord  Mansfield, 
and  the  other  judges  who  sat  with  him,  in  a 
case  in  which  justice  and  right  require  him  to 
be  supported.  The  statement  of  this  case 
shows  that  it  is  much  stronger  for  the  appel- 
lant than  the  case  before  Lord  Hardwicke. 
The  vessel  here  was  owned  in  equal  shares, 
and  was  fitted  out,  or  to  be  fitted  out,  on  a  cir- 
cuitous trading  voyage,  at  the  joint  expense 
of  the  parties.  It  was,  therefore,  a  limit  eel  and 
special  partnership,  not  only  as  to  the  cargo, 
freight  and  the  profits  thereon,  but  as  to  the 
fitting  out  of  the  vessel.  The  appellant,  after 
paying  his  proportion  of  mechanics'  bills  and 
ship-chandlery,  under  the  assurance  they  had 
been  paid  by  Stilwell,  is  called  upon,  and  com- 
pelled to  pay  them  over  again.  The  respond- 
ents are  assignees  lor  prior  debts,  and  are 
chargeable  with  notice,  or  at  all  events  have 
received  the  subject  liable  to  all  equities  be- 
tween the  appellant  and  Stilwell.  Can  it  be 
just  and  equitable  to  deprive  the  appellant  of 
his  right  to  reimburse  himself  for  the  moneys 
he  has  been  compelled  to  pay  as  part  owner, 
for  the  default  of  Stilwell,  in  whose  shoes  the 
respondents  stand  ?  I  answer,  unhesitatingly, 
that  it  would  be  inequitable  and  unjust  to  do 
so. 

I  must  not  be  supposed  to  overrule  the  dis- 
tinction between  partners  in  goods  and  mer- 
chandise and  part  owners  of  a  ship.  The 
former  are  joint  tenants,  and  the  latter  are, 
generally  speaking,  tenants  in  common  ;  and 
one  cannot  sell  the  share  of  the  other.  But  I 
mean  to  say  that  part  owners  of  a  ship  may, 
under  the  facts  and  circumstances  of  this  case, 
become  partners  as  regards  the  proceeds  of  the 
ship  :  and  if  they  are  to  be  so  regarded,  the 
right  of  one  to  retain  the  proceeds,  until  he  is 
paid  what  he  has  advanced  beyond  his  propor- 
tion, is  unquestionable. 

I  have  no  idea  that  in  taking  the  account 
any  reference  is  to  be  had  to  other  adventures 
in  other  vessels,  which  the  *appel-  [*636 
lant  and  Stilwell  may  have  carried  on.  No 
general  partnership  existed  between  them,  and 
each  adventure  created  a  partnership  by  itself, 
which  terminated  with  the  particular  advent- 
ure. I  do  not  mean  to  speak  definitely  of 
the  other  voyages,  but  I  wish  to  be  understood 
as  saying  that,  in  this  case,  the  accounts  of 
The  Union  and  Orris  are  not  to  be  taken  into 
consideration.  My  conclusion  is,  that  the  de- 
cree appealed  from  be  reversed,  with  direc- 
tions that  in  the  reference  to  the  master  he 
shall  be  directed  to  allow  the  appellant  such 
sums  of  money,  out  of  the  proceeds  of  the 
sale  of  The  Phoenix,  as  he  may  have  paid 
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more  than  his  proportion  for  the  repairs  done 
to  The  Phoenix,  in  fitting  her  for  the  voyage 
mentioned  in  the  pleadings ;  and  also  such 
sums  as  the  appellant  may  have  paid  more 
than  his  proportion  in  the  outfit  of  the  vessel 
in  ship-chandlery,  stores,  &c. 

AUSTIN,  LEFFERTS  and  MILES,  Senators, 
concurred  in  the  opinion  of  Mr.  Justice  PLATT. 

SHEPHERD,  Senator,  concurred  with  Mr. 
Justice  .WOODWORTH. 

A  majority  of  the  Senators1  concurred  in 
the  opinion  of  Mr.  Chief  Justice  Spencer,  that 
the  decree  of  the  Chancellor  ought  to  be 
reversed  in  part  and  modified  ;  and  it  was 
thereupon  "ordered,  adjudged  and  decreed, 
that  the  decree  of  the  Court  of  Chancery  be 
reversed  ;  and  that  it  be  referred  to  one  of  the 
masters  of  the  said  court  to  take  and  state  an 
account,  and  make  report  thereon  between  the 
respondents,  as  assignees  of  Samuel  Stilwell, 
and  the  appellant,  in  respect  to  the  brig  Phoe- 
nix, and  her  cargo  and  voyages,  and  the  net 
proceeds  thereof,  on  the  footing  of  a  special 
partnership  in  such  brig,  cargo  and  voyage 
and  the  proceeds  thereof;  and  that  on  such 
account,  the  master  make  all  just  allowances 
for  any  moneys  the  appellant  may  have  paid 
more  than  his  proportion  for  repairs  to  The 
Phoenix,  in  fitting  her  for  the  voyage  men- 
tioned in  the  pleadings  in  the  Court  of  Chan- 
cery ;  and  also  for  any  moneys  the  appellant 
may  have  paid  more  than  his  proportion  in 
the  outfit  of  the  said  vessel,  in  ship- chandlery 
€37*]  or  otherwise,  *excluding  from  such 
accounts  any  former  or  other  partnership,  in 
any  former  or  other  voyage,  in  any  other  ves- 
sel or  vessels.  That  the  question  of  costs  in 
the  Court  of  Chancery,  and  all  other  ques- 
tions, be  reserved  until  the  coming  in  of  such 
report  ;  and .  that  the  record  and  proceedings 
be  remitted  to  that  court,  to  the  end  that  this 
decree  may  be  carried  into  execution." 

Decree  accordingly. 

Reversing— 4  Johns.  Ch.,  533. 

Cited  in— 43  N.  Y.,  564 ;  47  N.  Y.,  464 ;  69  N.  Y.,  325 ; 
8  Barb.,  94 ;  13  Barb.,  435 ;  19  Barb..  59 ;  51  How.  Pr., 
364;  16  Abb.  Pr.,  472;  2  Rob.,  136;  3  Daly,  333;  3 
Wood  &  M.,  305,  206,  309,  210 ;  3  Ware,  31. 

1. — For  affirming,  4;  for  reversing,  34. 


JONATHAN  J.  CODDINGTON  AND 
JOSEPH  C.  CODDINGTON,  who  were 
Impleaded  in  the  Court  below  with  JOHN 
F.  RANDOLPH  and  JOSIAH  SAVAGE,  Appel- 
lants, ^ 

THOMAS  BAY,  Respondent. 

Negotiable  Paper — Bona  Fide  Receiver,  in  Usual 
Course  of  Trade,  May  Hold  Against  True 
Owner — Notes  of  Principal  Transferred  by 
Agent,  as  Security  to  a  Surety  for  Himself — 
True  Owner  can  Recover. 

A  person  receiving  negotiable  paper,  in  the  usual 
course  of  trade,  for  a  fair  and  valuable  considera- 


tion, from  an  agent  or  factor,  having  no  authority 
to  transfer  them,  but  without  knowledge  of  that 
fact,  or  notice  of  the  fraud,  may  hold  them  against 
the  true  owner. 

But  where  R.,  as  agent,  had  received  notes,  to  be 
remitted  to  his  principal,  and  passed  them  to  the 
defendant,  as  security  against  responsibilities  as- 
sumed by  him  as  indorser  of  the  notes  of  R.,  and 
the  maker  of  notes  lent  R.  for  his  accommodation, 
but  not  then  payable,  and  the  defendant  had  no 
notice  or  knowledge  that  the  notes  belonged  to  the 
plaintiff,  but  believed  that  they  belonged  to  R..  who 
had  become  insolvent  at  the  time  he  received  them. 
Held  that  the  notes  not  being  received  in  the  usual 
course  of  trade,  nor  for  a  present  consideration,  the 
defendant  was  not  entitled  to  hold  them  against  the 
true  owner. 

Citations— 1  Burr.,  452;  3  Burr.,  1516;  6  Doug.,  633; 
1  Bos.  &  P.,  648,  651 ;  4  Esp.  N.  P.,  56  ;  1  Bl.,  485  ;  1 
Sch.  &  Lef .,  346 ;  13  East,  135,  n.;  Chit.  Bills,  190. 

A  PPEAL  from  the  Court  of  Chancery.  The 
lA.  bill,  filed  June  15,  1819,  by  the  respondent 
against  the  appellants,  stated,  that  in  Apr., 
1819,  being  the  owner  of  a  vessel  called  The 
Express,  he  employed  R.  &.S.,  who  were  mer- 
chants and  copartners  in  trade  in  N.  Y.,  to 
sell  her,  on  a  credit,  and  instructed  them  to 
take  good  approved  notes  in  payment,  and  to 
transmit  them  forthwith  to  him,  with  an  ac- 
count of  their  charges,  which  should  be  im- 
mediately paid,  with  which  instructions  R.  & 
S.  engaged  to  comply.  That  R.  &  S.  sold  the 
vessel  for  $3,875,  and  June  3,  1819,  received 
from  the  purchaser,  six  promissory  notes, 
dated  May  5,  1819,  at  two,  four  and  six 
months,  payable  to  R.  &  S.,  or  order,  which 
they  refused  to  deliver  to  the  respondent. 
That  R.  &  S.  became  insolvent,  and  delivered 
the  notes  to  the  appellants,  J.  J.  &  J.  C.  Cod- 
dington,  who  were  under  large  advances  and 
responsibilities  for  *R.  &  S.  The  bill  [*638 
charged  that  the  appellants,  when  they  re- 
ceived the  notes  of  R.  &  S.,  knew  that  they 
had  been  given  in  payment  for  the  vessel  be- 
longing to  the  respondent,  which  had  been 
sold  for  his  account  by  R.  &  S.  The  bill 
prayed  that  the  appellants  might  be  decreed 
to  deliver  up  and  account  to  the  respondent 
for  the  notes.  The  answer  admitted  that  R. 
&  S.  had  stopped  payment  when  they  delivered 
the  notes  to  the  appellants,  who  admitted  that 
when  they  received  the  notes  R.  &  S.  were 
not  actually  indebted  to  them,  otherwise  than 
than  that  they  were  under  large  gratuitous 
responsibilities  for  R.  &  S.,  as  indorsers  of 
notes  for  their  accommodation,  payable  at  dif- 
ferent times,  but  subsequent  to  June  12,  1819, 
and  which  they  were,  afterwards,  obliged  to 
take  up  as  they  fell  due.  The  appellants  de- 
nied all  knowledge  of  the  manner  in  which 
the  notes  had  come  to  the  hands  of  R.  &  S.. 
and  they  alleged  that  they  believed  them,  at 
the  time,  to  be  the  exclusive  and  bona  fide 
property  of  R.  &  S.,  and  received  them  with 
others,  to  indemnify  them,  as  far  as  they  would 
avail  for  their  responsibilities.  That  three 
days  after  the  notes  were  delivered  to  them, 
they  disposed  of  some  of  them  for  cash  ;  and 
did  not  know,  until  several  days  afterwards, 
that  they  belonged  to  the  respondent,  as  stated 
in  his  bill.  R.  &  S.,  in  their  answer,  say  that 


NOTE.— Negotiable  paper  —  Rights  of  bona  fide 
holders. 

W  hether  note  of  third  party,  transferred  as  security 
for  or  in  payment  of  a  pre-existing  debt,  is  free  from 
equities  in  the  hands  of  transferee. 

In  1  Daniels  Neg.  Insts.,  sec.  831,  the  New  York 
cases  are  classified,  and  it  is  said  to  be  impossible 
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to  reconcile  them.  Certainly  some  of  the  distinc- 
tions taken  are  difficult  to  understand  on  principle. 
The  above  case  of  Coddington  v.  Bay  is  the  leading 
New  York  case  on  the  subject,  and  has  never  been 
expressly  overruled  by  the  courts  of  that  State.  The 
fullest  discussion  recently  is  to  be  found  in  Phoenix 
Ins.  Co.v.  Church  (81  N.  Y.,  218),  where  the  authorities 
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when  they  received  the  notes  of  the  pur- 
chasers of  the  vessel,  they  gave  their  guaranty 
against  any  demands  existing  against  the  ves- 
sel previous  to  the  sale,  and  paid  her  bills  in  N. 
Y.,  amounting  to  $48.14,  and  that  their  com- 
missions on  the  sale  amounted  to  $96.87,  and 
that  they  had  received  no  counter  security  for 
their  guaranty.  Replications  were  filed  to 
the  answers,  but  no  proofs  were  taken  in  the 
cause,  which  was  brought  to  a  hearing  on  the 
pleadings.  Jan.  8, 1821,  the  Chancellor  decreed 
that  the  appellants  were  not  entitled  to  the 
notes,  or  the  proceeds  thereof,  as  against  the 
respondent,  who  was  the  lawful  owner  of 
them  when  they  were  transferred  to  the  appel- 
lants—inasmuch as  they  did  not  receive  the 
notes  in  the  course  of  business,  nor  in  pay- 
ment in  whole  or  in  part  of  any  then  existing 
debt,  nor  for  cash,  or  property  advanced,  or 
debt  created,  or  responsibility  incurred  on  the 
639*]  credit  of  the  notes  ;  *and  he  directed 
a  reference  to  a  master  to  compute  the  amount 
of  the  notes  with  interest ;  and  that  the  appel- 
lants, and  R.  &  S.,  or  some  or  one  of  them, 
pay  to  the  respondent  the  sum  that  should  be 
reported  as  the  amount  of  the  notes  and  inter- 
est, in  thirty  days  after  the  report  was  filed, 
and  notice  thereof,  &c. ;  and  that  R.  &  S.  pay 
to  the  respondent  his  entire  costs  of  suit,  to  be 
taxed,  and  that  he  give  credit  upon  those  costs 
for  the  charges  and  commissions  due  from 
him  to  R.  &  S. ,  on  the  sale  of  the  vessel,  and 
that  the  respondent  have  execution  for  the 
balance  ;  but  that  no  costs  be  allowed  to  the 
respondent,  or  the  appellants,  J.  J.  &  J.  C. 
Coddington,  as  against  each  other.  From  this 
decree  an  appeal  was  entered  to  this  court. 

THE  CHANCELLOR  assigned  his  reasons  for 
the  decree,  for  which  see  S.  C.,  5  Johns.  Ch., 
54-56-59. 

Mr.  Van  Buren,  for  the  appellants,  con- 
tended : 

1.  That  the  notes  being  negotiable,  and  in 
possession  of  R.  &  S.  as  the  lawful  holders  of 
them,  they  had  a  right  to  negotiate  and  pass 
them  away,  for  a  valuable  consideration.  That 
a  bonafide  holder  of  a  negotiable  note,  without 
notice,  is  entitled  lo  it,  is  too  well  settled  to  be 
denied  ;  but  it  will  be  attempted,  on  the  part 
of  the  respondent,  to  except  the  present  case 
from  the  operation  of  the  general  principle. 
The  first  case  on  the  subject  is  the  one  decided 
by  Lord  Holt  (Anon.,  1  Salk.,  126),  who  held 
that  trover  would  lie  against  the  finder  of  a 
lunk  bill,  payable  to  bearer,  but  not  against 
his  assignee,  who,  by  the  course  of  trade, 


acquires  a  property  in  it.  In  Miller  v.  Race,  1 
Burr.,  452,  it  was  decided  that  a  bank  note, 
,hough  stolen,  became  the  property  of  one  who 
gives  a  valuable  consideration  for  it,  without 
notice  of  the  fact  of  its  being  stolen.  The 
same  principle  is  laid  down  in  Grant  v. 
Vaughan,  3  Burr.,  1516.  So,  in  Peacock  v. 
Rhodes,  Doug.,  633,  where  a  bill  of  exchange, 
with  a  blank  indorsement,  had  been  stolen, 
and  was  passed  to  a  shopkeeper,  in  payment 
for  cloth,  without  notice,  Lord  Mansfield  held 
that  the  innocent  holder  was  entitled  to  recov- 
er against  the  drawer.  He  said  "that  the 
holder  of  a  bill  of  exchange,  or  promissory 
note,  is  not  to  be  considered  *in  the  [*64O 
light  of  an  assignee  of  the  payee."  "  The  law 
is  settled,  that  a  holder,  coming  fairly  by  a  bill 
or  note,  has  nothing  to  do  with  the  transaction 
between  the  original  parties."  "I  see  no  differ- 
ence between  a  note  indorsed  blank  and  one 
payable  to  bearer.  They  both  go  by  delivery, 
and  possession  proves  property  in  both  cases.  '* 
In  Collins  v.  Martin,  1  Bos.  &  P.,  648,  Ch.  J. 
Eyre  said :  "  For  the  purpose  of  rendering 
bills  of  exchange  negotiable,  the  right  of  prop- 
erty in  them  passes  with  the  bills.  Every 
holder,  with  the  bills,  takes  the  property,  and 
his  title  is  stamped  on  the  bills  themselves. 
The  property  and  the  possession  are  insepara- 
ble. This  was  necessary  to  render  them  nego- 
tiable ;  and  in  this  respect  they  differ  essen- 
tially from  goods  of  which  the  property  and 
possession  may  be  in  different  persons.  The 
property  passing  with  the  possession,  jt  ia 
admitted  that  a  banker  who  receives  indorsed 
bills  from  his  customer,  to  be  got  when  due, 
and  carried  to -his  account,  may  discount  or 
sell  them  ;  why  may  he  not  pledge  them  ? 
Either  is  a  breach  of  confidence  reposed  in 
him,  and  he  may  sell,  because  the  property  has- 
been  intrusted  to  him  ;  and  he  may  pledge  for 
the  same  reason';  for  he  who  has  the  property 
has  a  disposing  power,  and  the  law  has  not  lim- 
ited it  to  be  used  in  any  particular  manner." 
(1  Bos.  &.  P.,  539  ;  4  Campb.,  349  ;  2  Campb.. 
123  ;  1  Sch.  &  Lei,  345,  346 ;  3  Atk.,'232  ;  13 
East,  130,  135  ;  1  Campb.,  557 ;  4  Esp.  N.  P.r 
56;  1  Ld.  Raym.,  713.)  In  Putnam  v.  Sulli- 
van, 4  Mass.,  45,  the  rule  has  been  laid  as 
strongly  in  favor  of  the  holder  as  in  any  of  the 
English  cases.  But  the  Chancellor  rests  his 
decree  on  two  grounds:  1.  That  the  notes 
were  not  received  by  the  appellants  in  the 
course  of  trade  ;  and,  2.  That  they  gave  no 
consideration  for  them.  It  is  perfectly  imma- 
terial whether  the  appellants  received  them  in 
the  course  of  trade  or  not.  The  true  question 


are  collated  and  distinguished  by  Andrews,  J".,  and 
Youngs  v.  Lee  (12  N.  Y.,  551)  (which  is  the  leading 
case  apparently.di verging  from  Codding-ton  v.  Bay), 
was  examined  and  said  to  proceed  upon  rather  a 
technical  reason.  "There  seems  to  be,  "  it  is  said, 
"but  little  ground  for  holding  that  the  surrender  by 
a  creditor  of  a  wast  due  note  of  a  debtor,  especially 
when  his  remedy  upon  the  original  debt  remains,  is 
a  parting  with  value  within  the  principle  of  Cod- 
dington v.  Bay,  and  we  are  not  disposed  to  carry  the 
rule  established  upori  this  subject  farther  than  has 
already  been  done."  See,  also,  Goodwin  v.  Conklin, 
85  N.  Y.,  21;  Continental  Nat.  Bank  v.  Townsend,  87 
N.  Y.,  8  (following  Grocers'  Bank  v.  Penfleld,  69  N. 
Y.,  502.  where  it  is  said  "  an  indorsee  of  a  negotiable 
note  made  for  the  accommodation  of  the  indorser, 
but  without  restriction  as  to  itx  use,  taking  the  note  in 
good  faith  as  collateral  security  for  an  antecedent 
debt  and  without  other  consideration,  is  entitled  to 
the  position  of  a  holder  for  value.")  Ward  v.  How- 


ard,  88  N.  Y.,  74.  See,  also,  cases  referred  to  in  table 
of  citations  at  the  end  of  the  principal  case. 

In  Railroad  Co.  v.  Nat.  Bank,  102  U.  S.,  14,  the 
subject  is  discussed  at  length,  and  the  authorities- 
examined  by  Judges  Harlan  and  Clifford  (reported 
in  part  in  22  Alb.  L.  J.,  191). 

The  head  note  note  is  as  follows  (in  part) :  "  The 
transfer  by  indorsement  to  a  creditor  of  negotiable 
paper  before  maturity,  merely  as  security  for  an 
antecedent  debt,  although  it  is  without  his  express 
agreement  for  indulgence,  is  not  an  improper  use  of 
such  paper,  and  is  as  much  in  the  usual  course  of 
commercial  business  as  its  transfer  in  payment  of 
the  debt.  In  neither  case  is  the  bona  fide  holder 
affected  by  equities  or  defenses  between  prior  par- 
ties of  which  he  had  no  notice."  Judges  Miller  and 
Field  dissented.  Judge  Bradley  concurred  in  the 
judgment. 

Some  of  the  other  recent  decisions  are  the  fol- 
lowing : 
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is.  whether  it  is  necessary  for  them  to  show  | 
that  they  paid  a  new  and  distinct  consideration  j 
for  the  notes.     The  only  inquiry  is,  whether  j 
the  appellants  came  by  the  notes  honestly  and  I 
bona  fide.  No  matter  what  the  transaction  may  j 
have  been  between  the  holder  and  the  person  i 
from  whom  he  obtained  the  notes,  so  long  as  j 
641*J  they  *were  received  bona  fide  and  for  a  i 
valuable    consideration.      In   Clarke   v.  Shee,  \ 
Cowp.,  19?,  200,  Lord  Mansfield  says:  "Where 
money  or  notes  are  paid  bona  fide,  and  upon  a 
valuable  consideration,   they   never  shall    be 
brought  back  to  the  true  owner."     In  Gonroy 
v.  Warren,  3  Johns.  Cas.,  259,  268,  Mr.  Gh  J. 
Thompson  says:     "I  take  it  to  be  well  set- 
tled, that  with  respect  to  bills  of  exchange, 
and  promissory  notes,  they,  in  this  respect, 
stand  on  the  same  footing  with  specialties  and 
prima  facie,  import  a  consideration."     In  Put- 
nam v.  Sullivan,  the  manner  in  which  the  note  i 
had  been  negotiated  was  not  made  a  subject  i 
of  inquiry.  The  course  of  trade  is  to  be  under-  i 
stood,  in  the  broad  and  extensive  sense  of  com-  j 
mercial  policy,  in  regard  to  negotiable  paper  ;  j 
and  is  not  confined  to  a  single  instance  of  deal- 
ing.    (2  Johns.  Ch.,  442,  444.) 

2.  We  contend  that  the  notes  were  passed 
to  the  appellants  for  a  valuable  consideration. 
They,  however,  were  bona  fide  possessors  of 
the  notes,  independent  of  the  question,  whether 
they  paid  a  new  and  distinct  consideration  for 
them,  at  the  time  of  the  transfer.  But  is  not 
an  indemnity  against  responsibilities,  a  good 
and  legal  consideration  ?  (2  Johns.  Ch.,  306  ; 
4  Johns.  Ch.,  329.)  It  is  a  mistake  to  suppose 
that  the  responsibilities  of  the  appellants  were 
contingent  when  they  received  the  notes.  The 
appellants  had  lent  their  own  notes  to  R.  &  S. , 
to  the  amount  of  $10,000.  They  did  not  stand 
as  mere  indorsers.  Their  responsibility  for 
their  own  notes  was  absolute.  Besides,  before 
they  were  informed  of  the  respondent's  claim, 
some  of  the  notes  indorsed  by  them  had 
become  due.  In  Ex  parte  Bloxham,  8  Ves., 
531,  532,  the  acceptance  of  bills  was  held  to 
be  a  good  consideration.  There  is  no  essen- 
tial difference  between  taking  a  note  for  an 
antecedent,  or  for  a  newly  contracted  debt,  as 
regards  the  question  of  consideration.  The 
question  comes  to  this :  who,  of  two  honest 
men,  shall  be  the  sufferer  by  the  dishonesty  of 
a  third  person  ?  The  appellants  and  respond- 
ent are  equally  honest.  The  tree  must  lie  as  it 
has  fallen.  The  money  is  in  the  possession  of 
the  appellants,  and  cannot  be  taken  away 
from  them,  without  showing  fraud  or  mala 
fides. 

642*]      *Mr.  8.  Jones,  contra,  said  he  was 
surprised  at  the  assertion  that  the  appellants 


and  respondent  were  equally  innocent.  The 
facts  of  the  case  showed  that  the  appellants 
had  acted  fraudulently.  The  cases  of  Scott  v. 
Surman,  Willes,  400,  and  of  Taylor  v.  Plumer, 
3  Maule  &  S.,  562,  show  how  far  courts  will 
go  in  order  to  recover  back  notes  passed  away 
by  a  factor  or  trustee.  Bills  or  notes  in  the 
hands  of  a  banker  or  factor,  who  becomes 
bankrupt,  do  not  pass  to  his  assignees,  but 
belong  to  his  principal.  (9  East,  12;  3  Campb., 
301  ;  5  Ves.,  169;  12  Ves.,  119.)  Is  it  true 
that  a  person  can  pass  negotiable  paper,  in  all 
cases,  and  in  all  respects,  as  his  own  property? 
Must  he  fnot  apply  it  to  its  proper  office,  by 
obtaining  a  credit  on  the  note  itself  ?  This  is 
what  is  meant  by  "the  course  of  trade." 
There  must  be  a  new  contract  or  credit  given, 
at  the  time,  to  the  note.  In  the  present  case 
the  appellants  made  no  engagement  or  con- 
tract on  the  faith  of  these  notes  ;  nor  were  the 
notes  passed  to  them  in  payment  of  any  debt 
then  existing.  All  the  numerous  cases  cited 
show  the  rule  to  be  as  we  state  it.  (1  Bos.  & 
P.,  648  ;  1  Moore,  543 ;  2  Dall.,  296.)  Will  the 
appellants  sustain  any  loss  by  returning  to  the 
respondents  these  notes  ?  Their  rights  against 
R.  &  S.  remain  the  same.  They  cannot  be 
wronged  by  doing  what  is  right  towards  the 
respondent.  They  ought  not  to  pay  their  own 
debts  with  his  property.  The  appellants 
received  the  notes  after  they  knew  that  R.  & 
S.  were  insolvent.  A  party  who  comes  into 
possession  of  a  forged  note  cannot  recover  the 
money  on  it.  Ex  parte  Bloxham  was  a  bankrupt 
case,  and  the  assignees  stand  in  the  place  of 
the  bankrupt.  In  all  the  cases  it  will  be 
found  that  some  new  credit  has  been  obtained 
on  the  notes  which  have  been  passed.  In  Bul- 
ler  v.  Harrison,  Cowp. ,  565,  Lord  Mansfield 
says:  "  Shall  a  man,  though  innocent,  gain 
by  a  mistake,  or  be  in  a  better  situation  than 
if  the  mistake  had  not  happened  ?  In  this 
case  there  was  no  new  credit,  no  acceptance 
of  new  bills,  no  fresh  goods  bought,  or  money 
advanced."  Is  it  conscientious  that  the  de- 
fendant should  keep  money  which  he  has  got 
by  the  misrepresentation  of  his  principal,  and 
should  say,  though  there  is  no  alteration  in 
my  account  with  my  principal,  this  is  a  hit ; 
I  *have  got  the  money  and  I  will  keep  [*643 
it  ?  "  The  most  injurious  and  pernicious  con- 
sequences would  flow  from  the  doctrine  con- 
tended for  by  the  other  side. 

Mr.  T.  A.  Emmet,  in  reply,  said,  that  though 
the  conduct  of  R.  &  S.  may  have  been  fraudu- 
lent, yet  the  appellants,  J.  J.  &  J.  C.  C.,  hav- 
ing acted  honestly,  may  fairly  retain  the  notes. 
The  legal  title  is  in  them  ;  they  could  support 
an  action  against  the  makers,  at  law.  The 


The  indorsement  of  negotiable  paper,  as  collateral 
security  for  an  antecedent  debt,  clothes  the  indorsee 
with  the  rights  of  a  b<ma  fide  purchaser.  Straughan 
v.  Fairchild,  80  Ind.,  598.  See  Olney  Bank  v.  Beaird, 
3  111.  App.,  239;  Sackett  v.  Johnson,  51  Cal ..  107;  Tyrell 
v.  R.  R.  Co.,  7  Mo.  App.,  294:  Gates  v.  Bank,  100  U. 
S.,  239. 

One  who  takes  a  promissory  note  as  collateral 
security  for  an  antecedent  debt,  upon  which  no  ex- 
tension is  granted,  does  not  become  a  bona  fide 
holder  for  value.  Union  Bank  v.  Barber,  56  la.,  559. 

Compare,  also,  Brainard  v.  Reavis,  2  Mo.  App.,  490; 
Woodruff  v.  Hill,  116  Mass.,  310:  Fisher  v.  Fisher,  98 
Mass..  303;  Chicopee  Bank  v.  Chapin,  8  Met.,  40:  Se- 
curity Bank  v.  McDonald,  127  Mass.,  82 ;  Sawyer  v. 
Moran,  3  Tenn.  Ch.,  35;  Grimm  v.  Warner,  45 la..  106; 
Roger  v.  Keystone  Nat.  Bank,  83  Pa.  St.,  248. 
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For  full  discussion  of  the  subject,  see  Railroad 
Co.  v.  Nat.  Bank,  102  TJ.  S.,  14;  1  Daniels  Neg.  Inst's.. 
sec.  820,  et  seq.,  p.  768 ;  Maitland  v.  Citizens'  Bank,  40 
Md..  540:  Manning  v.  McClure,  36  111.,  490  (approved 
in  Mix  v.  N.  Bank.  91  111.,  20) :  1  Parsons  Bills  and 
Notes  (2nd  ed.)  218:  Story  Prom.  Notes  (7th  ed.)  sec. 
382;  3  Kent  Com.,  81. 

As  to  rights  of  bona  fide  holder  of  negotiable  paper, 
see  Vallett  v.  Parker,  6  Wend.,  615,  note. 

As  to  diversion  of  accom  modation  paper,  when  valid 
defense,  burden  of  proof,  see  Denniston  v.  Bacon*, 
10  Johns.,  198. 

A*  to  when  consideration  may  be  inquired  into,  see 
!  Baker  v.  Arnold,  3  Cai.,  279,  note. 
I    As  to  rights  of  holder  of  negotiable  paper  transferred 
!  after  maturity,  see  Johnson  v.  Bloodgood,  1  Johns. 
!  Gas.,  51,  note. 
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question,  who  has  the  greatest  equity,  does 
not  apply  in  this  case.  Who  trusted  most  ? 
The  respondent  might  have  limited  the  power 
of  his  agents,  and  have  prevented  their  nego- 
tiating the  notes.  The  appellants  did  not  trust 
R.  &  8.  when  they  took  the  notes,  as  payment 
or  security.  It  is  true  that  this  is  a  hard  case 
on  the  respondent.  There  is  hardship  also  in 
the  case  of  the  appellants,  but  the  case  must 
be  decided  by  the  general  rules  of  law,  not  on 
considerations  of  any  particular  hardship. 
The  great  object  and  policy  of  the  law  is  to 
make  the  circulation  of  negotiable  paper  as 
nearly  as  possible  the  same  as  money.  It  is  not 
a  question  about  goods,  but  money  ;  and  it  is 
on  the  analogy  to  cash  that  the  principle  as 
to  negotiable  paper  stands.  The  true  and  only 
inquiry  is,  whether  the  holder  came  fairly  and 
honestly  by  the  paper.  The  principle  is  not 
to  be  limited  and  narrowed  by  the  fact  of  his 
advancing  money  for  the  notes,  or  by  his  tak- 
ing them  in  the  course  of  trade,  as  it  is  called. 
These  are  matters  of  evidence  to  go  to  a  jury, 
as  to  the  bona  fides  of  the  transaction.  The  title 
of  a  bona  fide  holder  is  derived  from  the  paper 
itself,  not  from  the  person  from  whom  he  re- 
ceives it.  The  holder  is  not  (as  Lord  Mans- 
field said)  to  be  considered  as  an  assignee.  In 
the  case  of  a  bankrupt,  his  assignees  stand  in 
his  place.  So,  executors  and  administrators 
stand  in  the  place  of  the  deceased.  Whether 
the  notes  were  received  for  a  valuable  consid- 
eration, or  in  the  course  of  trade,  would  make 
two  rules  instead  of  one  ;  but  neither  of  them 
is  the  rule.  They  only  afford  evidence  in  sup- 
port of  the  true  rule,  the  bona  fides  of  the 
holder.  It  would  be  more  correct  to  say,  the 
note  must  be  received  in  the  course  of  busi- 
ness, or  in  honest  dealing,  &c.  The  question, 
to  test  the  application  of  the  principle,  should 
644*]  *always  be,  could  the  party,  under  the 
same  circumstances,  hold  money  ?  If  he 
could,  he  may,  for  the  same  reason,  hold  nego- 
tiable paper.  If  this  doctrine  is  well  founded, 
it  follows,  that  receiving  the  notes  as  an  indem- 
nity for  responsibilities,  is  a  good  considera- 
tion, and  sufficient  to  establish  the  bona  fides 
of  the  transaction,  on  the  part  of  the  holder. 

WOODWORTH,  ,7.  Randolph  &  Savage  were 
the  agents  of  the  respondent,  and  as  such  held 
certain  promissory  notes  belonging  to  him, 
which  they,  on  the  12th  of  June,  1819,  fraudu- 
lently, and  without  'authority,  passed  to  the 
appellants.  It  is  stated,  in  the  answer,  that  at 
the  time  the  notes  were  received  by  the  appel- 
lants, Randolph  &  Savage  were  not.  in  a  strict 
legal  sense,  indebted  to  them  in  any  amount 
whatever  ;  but  that  the  appellants  were  under 
engagements  and  responsibilities  for  them, 
having  indorsed  certain  notes  for  R.  &  S.,  and 
lent  them  their  own  notes  to  a  large  amount, 
none  of  which  had  then  fallen  due.  That  the 
appellants  received  the  notes  in  question  as  a 
guaranty  and  indemnity  against  the  responsi- 
bilities they  were  under  (all  of  which  were 
then  contingent),  and  without  notice  of  any 
interest,  right  or  title  of  the  respondents. 

The  prayer  of  the  bill  is,,  that  the  notes  so 
received  be  delivered  to  the  respondent,  or  the 
amount  paid  to  him. 

This  brief  statement  presents  a  case  of  hard- 
ship, let  the  loss  fall  as  it  may,  inasmuch  as  no 
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fraud  is  imputable  to  either  of  the  parties  con- 
cerned in  this  appeal.  The  question  is  one  of 
strict  law,  in  the  decision  of  which  the  com- 
munity at  large,  and  more  especially  the  com- 
mercial part,  have  a  deep  interest.  Any  fluc- 
tuation in  the  law  relating  to  bills  of  exchange 
and  promissory  notes  would  be  a  serious  evil, 
and  necessarily  affect  the  circulation  of  this 
species  of  paper  ;  distrust,  and  want  of  confi- 
dence, would  embarrass  mercantile  operations, 
unless  the  rule  to  be  applied  be  stable  and  uni- 
form. With  this  view,  I  have  carefully  exam- 
ined the  cases  cited  on  the  argument.  The 
general  rule  laid  down  seems  to  be  this,  that 
where  negotiable  paper  is  transferred  for  a 
valuable  consideration,  and  without  notice  of 
any  fraud,  the  right  of  the  holder  shall  prevail 
against  *the  true  owner  ;  all  the  cases  [*645 
substantially  agree  in  this.  In  the  application 
of  the  rule,  this  question  arises,  what  is  that 
valuable  consideration  intended  which  shall 
protect  the  holder  as  against  the  drawer  of  the 
note  ?  Is  the  rule  satisfied,  if  enough  is  shown 
to  make  out  a  consideration  as  between  the 
holder  and  the  agent,  who  assigned  or  trans- 
ferred the  paper  ?  If  nothing  more  is  required 
the  appellants  must  prevail ;  for  the  notes  were 
passed  for  the  indemnity  of  the  appellants, 
and  so  far  as  Randolph  &  Savage  are  con- 
cerned, that  formed  a  valid  consideration. 
The  right  to  hold  against  the  owner,  in  any 
case,  is  an  exception  to  the  general  rule  of  law; 
it  is  founded  on  principles  of  commercial  pol- 
icy. The  reason  of  such  a  rule  would  seem  to 
be,  that  the  innocent  holder,  having  incurred 
loss  by  giving.credit  to  the  paper,  and  having 
paid  a  fair  equivalent,  is  entitled  to  protection. 
But  what  superior  equity  has  the  holder,  who 
made  no  advances,  nor  incurred  any  responsi- 
bility on  the  credit  of  the  paper  he  received, 
whose  situation  will  be  improved  if  he  is  al- 
lowed to  retain,  but  if  not,  is  in  the  condition 
he  was  before  the  paper  was  passed  ?  To  allow 
such  a  state  of  facts  as  sufficient  to  resist  the 
title  of  the  real  owner,  would  be  productive  of 
manifest,  in  justice,  and  is  not  required  by  any 
rule  of  policy ;  it  is  enough  if  the  holder  be 
secure  when  he  advances  his  funds,  or  makes 
himself  liable  on  the  credit  of  the  paper  he 
receives.  In  coincidence  with  this  principle, 
it  appears  to  me,  all  the  cases  have  been  decid- 
ed ;  for,  although  the  rule  is  laid  down  gener- 
ally, that  the  holder  will  be  protected  where 
the  bill  or  note  is  taken  in  the  usual  course  of 
tracje,  and  for  a  fair  and  valuable  considera- 
tion without  notice,  in  every  case  I  have  met 
with,  where  the  owner  failed  to  recover,  it 
appeared  that  the  holder  gave  credit  to  the 
paper,  received  it  in  the  way  of  business,  and 
gave  money  or  property  in  exchange.  In 
Miller  v.  Race,  1  Burr. ,  452,  it  is  stated  that 
the  mail  was  robbed,  a  bank  note  taken  out, 
and  afterwards  passed  to  the  plaintiff,  an  inn 
keeper,  who  took  it  bona  fide,  in  his  business, 
for  a  valuable  consideration,  and  without  no- 
tice ;  it  was  held  that  the  plaintiff  was  entitled 
to  the  note.  In  Grant  v.  Vaughan,  3  Burr., 
1526,  the  plaintiff  took  a  bill  of  exchange  that 
had  been  lost,  and  paid  the  value  *of  [*64O 
it ;  it  was  held  that  he  was  entitled  to  the  bill. 
Mr.  Justice  Wilmot,  in  that  case,  observes  : 
"Though  both  the  claimants  were  innocent, 
yet,  as  Grant  took  the  note  in  the  course  of 
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trade,  bonafide,  and  upon  a  valuable  considera- 
tion, Grant  has  the  better  equity."  Upon 
what  is  this  better  equity  founded  ?  Because 
Grant  parted  with  his  property  for  the  bill, 
and  was  an  innocent  holder.  In  Peacock  \. 
Rhodes,  Doug.,  633,  it  was  held  that  an  inno- 
cent indorsee  might  recover  on  a  bill  of  ex- 
change with  a  blank  indorsement,  which  had 
been  stolen  and  negotiated  ;  but  it  appeared 
that  the  person  who  transferred  the  bill  bought 
cloth  and  other  articles  in  the  way  of  the 
plaintiff 's  trade,  as  a  mercer,  and  received  the 
value.  Lord  Mansfield  says  :  "  The  jury  have 
found  that  the  bill  was  received  in  the  course 
of  trade,  and  therefore  the  case  is  clear,  and 
within  the  principle  of  all  the  cases,  from  that 
of  Miller  v.  Ra,ce  downwards."  So,  also,  in  the 
case  of  Collins  v,  Martin,  1  Bos.  &  P.,  648,  it 
was  held  that  if  A  deposit  bills  indorsed  in 
blank,  with  B,  his  banker,  to  be  received 
when  due,  and  the  latter  raises  money  on 
them,  by  placing  them  with  C,  and  afterwards 
becomes  bankrupt,  A  cannot  maintain  trover 
against  0  for  the  bills.  In  that  case,  as  in  all 
the  preceding,  the  holder  paid  value  for  the 
bill  ;  an  advance  was  made  in  money  ;  had 
that  not  been  made  out,  it  is  evident  to  my 
mind  that  the  holder  would  not  have  been  pro- 
tected. Ch.  J.  Eyre,  in  giving  the  opinion  of 
the  court,  observes  :  "  If  the  holder  gave  no 
value  for  the  bill,  he  would  be  affected  by 
everything  which  would  affect  the  first  hold- 
er." What  is  meant  by  giving  value  for  the 
bill  must  be  collected  from  the  whole  case  of 
which  he  is  speaking.  The  holder,  in  that 
case,  advanced  his  money  on  the  credit  of  the 
bill.  The  language  of  the  court  cannot  be 
mistaken  ;  something  must  have  been  paid  in 
money  or  property,  or  some  existing  debt  sat- 
isfied thereby,  or  some  new  responsibility  in- 
curred in  consequence  of  the  transfer ;  this 
would  be  paying  value,  and  making  out  a 
good  consideration  within  the  reason  and 
meaning  of  the  rule.  In  such  a  case  the  holder 
of  a  bill  of  exchange  or  promissory  note  is  not 
to  be  considered  in  the  light  of  an  assignee  of 
the  payee,  and  bound  to  take  the  thing  as- 
647*]  signed,  subject  to  *all  the  equity  to 
which  the  original  party  was  subject ;  but  he 
stands  on  the  ground  of  an  innocent  purchaser 
of  negotiable  paper,  who,  having  parted  with 
his  property,  is  entitled  to  the  benefit  resulting 
from  his  purchase,  in  opposition  to  the  right 
owner.  So,  also,  in  Lawson  v.  Weston,  4  Esp. 
N.  P. ,  56,  where  a  lost  bill  had  been  discount- 
ed, the  plaintiff  recovered.  Lord  Kenyon  con- 
sidered the  point  settled  by  the  case  of  Miller 
v.  Race,  and  observed:  "If  there  was  any 
fraud  in  the  transaction,  or  if  a  hona  fide  con- 
sideration had  not  been  paid  for  the  bill  by  the 
plaintiffs,  they  could  not  recover."  The  gen- 
eral rule  is  to  be  understood  as  applicable  to 
cases  of  this  description  ;  there  does  not  seem 
to  be  any  necessity  to  go  further.  The  credit 
of  bills  and  notes  cannot  be  impaired,  or  their 
circulation  impeded,  if  the  right  of  the  holder 
is  limited  and  restricted  in  this  manner.  He 
still  retains  all  the  rights  that  the  law  intended 
to  confer  on  him,  or  that  commercial  policy 
can  reasonably  require.  To  deny  the  relief 
prayed  for  by  the  respondent  would  introduce 
a  new  rule  not  warranted  by  any  of  the  ad- 
judged cases. 
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Every  man  who  takes  negotiable  paper  is 
supposed  to  know  that  he  does  not  acquire  an 
indefeasible  right.  A  note  given  for  money 
won  at  play,  or  upon  an  usurious  considera- 
tion, may  be  inquired  into  in  the  hands  of  an 
innocent  indorsee.  Does  this  obstruct  the  cir- 
culation of  bills  or  notes  ?  So  every  holder 
knows,  or  is  presumed  to  know,  that  the  title 
of  the  right  owner  cannot  be  devested,  unless 
value  has  been  given  or  liability  incurred. 
The  rule,  then,  as  I  conceive,  is  well  estab- 
lished, and  must  govern  the  present  case. 
The  question  is,  whether  the  appellants  are 
within  its  provisions.  Randolph  &  Savage 
had  stopped  payment,  and  were  insolvent, 
which  was  known  to  the  appellants  at  the 
time  they  received  the  notes.  They  were  not 
then  indebted  to  the  appellants,  for  none  of 
the  notes  were  due  ;  the  liability  of  the  appel- 
lants was  still  contingent,  although  it  is  ad- 
mitted there  was  good  reason  to  believe  it 
would  soon  become  absolute.  No  responsibil- 
ity was  incurred  in  consequence  of  taking  the 
notes ;  they  were  received  as  an  indemnity  ; 
the  situation  of  Randolph  &  Savage  was  des- 
perate, and  no  doubt  the  appellants  were 
anxious  to  get  hold  *of  anything  that  [*648 
had  the  semblance  of  security.  If  the  notes 
became  effectual  in  their  hands,  then  so  much 
was  gained  ;  if  not,  they  remained  in  statu  quo. 
The  mere  probability  that  the  notes  would  be 
valid  in  their  hands  was  inducement  enough 
to  seize  on  them  with  avidity  ;  it  might  be  the 
means  of  rescuing  something  from  the  ship- 
wreck. Very  different  is  the  case  of  a  holder 
for  value  paid  ;  he  makes  the  advance  on  the 
credit  of  the  paper  ;  if  that  fails,  his  loss  is 
certain.  But  it  has  been  urged  that  if  the  ap- 
pellants had  not  reposed  themselves  on  the 
rule  now  contended  for,  they  might  have  ob- 
tained other  security,  and  consequently  they 
are  prejudiced  by  the  decree.  This  argument 
cannot  be  listened  to  ;  it  only  proves  that  the 
appellants  may  sustain  an  injury  in  conse- 
quence of  mistake  as  to  the  rule  of  law.  With 
this  the  court  has  no  concern.  The  true  ques- 
tion is.  have  they  paid  value  for  the  notes,  or 
made  any  new  engagements  as  the  considera- 
tion of  the  transfer  ?  This  is  not  pretended. 
I  am,  therefore,  of  opinion  that  the  decree  of 
His  Honor,  the  Chancellor,  ought  to  be  af- 
firmed. 

PLATT,  J.,  concurred. 

SPENCER,  Ch.  J.  The  facts  in  this  case 
must  be  perfectly  within  the  recollection  of 
the  court.  The  respondent,  being  the  owner 
of  a  schooner,  employed  Randolph  &  Savage 
to  sell  her.  They  made  a  sale  under  an  author- 
ization from  the  respondent,  and  took  nego- 
tiable notes,  -payable  to  themselves,  from  the 
purchasers,  for  $3,875,  the  consideration  of 
the  sale.  Before  the  respondent  could  get 
possession  of  these  notes,  Randolph  &  Savage 
became  entirely  insolvent,  and  assigned  to  the 
appellants,  without  any  request  or  solicitation 
on  their  part,  the  notes  in  question,  with  other 
debts,  to  secure  the  appellants ,  for  certain  in- 
dorsements and  responsibilities  they  were 
under  for  them  ;  there  being  no  other  indebt- 
edness on  the  part  of  Randolph  &  Savage  to 
the  appellants,  nor  had  they  been  paid, or  been 
called  upon  to  discharge,  any  of  their  collateral 
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liabilities.  It  stands  conceded  that  no  new 
credit  was  given  by  the  appellants  to  Randolph 
649*]  &  Savage,  in  consequence  of  *the  deliv- 
ery to  them  of  the  notes  in  question  ;  nor  was 
there  any  other  consideration  paid  or  given  for 
the  notes,  except  the  antecedent  responsibilities 
which  the  appellants  had  entered  into  for  them. 
The  appellants  allege  that  when  the  notes  were 
received  and  assigned  they  did  not  know,  nor 
had  they  any  intimation,  that  the  notes  had 
been  received  by  Randolph  &  Savage,  in  pay- 
ment of  the  purchase  money  of  the  schooner, 
nor  did  they  know  anything  on  that  subject. 

The  question,  then,  between  the  parties,  is 
brought  to  this  single  point :  which  of  them 
has  the  best  title  to  the  notes?  The  respondent, 
on  whose  account  and  for  whose  benefit  they 
were  taken,  in  consequence  of  the  sale  of  his 
property  ;  or  the  appellants,  who  received 
them  from  the  ostensible  owners  as  security 
for  responsibilities,  which  had  before  been 
incurred,  but  who  did  not  give  any  new  con- 
sideration for  them,  nor  part  with  any  security, 
as  an  inducement  of  their  being  delivered  ? 

The  Chancellor  has  examined  several  of  the 
cases,  in  which  it  has  been  decided  that  bank 
notes,  bills  of  exchange  and  navy  bills,  having 
been  passed  by  a  mala  fide  holder  or  in  a  mala 
fide  manner,  might  be  held  by  the  persons  to 
whom  they  have  been  passed,  when  they  were 
received  in  the  regular  course  of  trade,  for  a 
consideration  advanced  at  the  time,  and  were 
taken  bonafide,  and  without  any  knowledge  of 
the  fraud,  or  want  of  title  in  the  person  passing 
them.  All  the  cases  cited  by  the  Chancellor, 
and  those  cited  by  the  appellants'  counsel,  have 
been  decided  on  the  ground  that  the  notes  or 
bills  were  taken  in  the  usual  course  of  trade, 
and  for  a  present  consideration  paid  ;  not  one 
of  the  cases  is  like  the  present,  where  notes  or 
bills  thus  passed  were  received  in  security  of 
an  antecedent  debt. 

We  are,  then,  called  upon  to  establish  anew 
principle,  or  rather  to  ascertain  a  principle, 
from  decisions  in  cases  as  nearly  analogous  as 
can  be  found.  In  the  cases  of  Miller  v.  Race, 
1  Burr.,  452  ;  Grant  v.  Vaughan,  3  Burr., 
1516  ;  1  Bl.,  485,  and  Peacock  v.  R/todes,  Doug., 
633,  the  court  lay  stress  on  the  fact  that  the 
holder  came  by  the  notes  for  a  full  and  valu- 
6oO*]  able  consideration  *by  giving  money, 
or  money  and  goods  for  them,  in  the  usual 
course  of  trade  ;  and  I  consider  the  real  prin- 
ciple to  be  this,  that  the  person  passing  the 
note,  from  the  fact  of  his  having  possession, 
was  the  ostensible  owner  of  it,  and  that  the 
holder  having,  in  the  usual  course  of  business, 
given  credit  to  these  appearances,  which  he 
was  justified  in  doing,  has  been  induced  to 
part  with  his  money  or  property  bonafide;  and 
that,  as  between  him  and  the  real  owner,  there 
must  be  a  loss  on  one  side  or  the  other,  the  law 
will  not  devest  him  of  fruits  he  has  honestly 
acquired,  without  the  possibility  of  remunera- 
tion. In  other  words,  the  equities  of  the 
parties  being  equal,  the  law  leaves  him  in  pos- 
session who  already  has  it.  But  how  are  the 
equities  here  ?  The  respondent  was  clearly 
and  justly  entitled  to. the  proceeds  of  the  sale  of 
1  the  vessel,  the  notes  in  question  ;  his  agents 
and  trustees  were  guilty  of  a  grossly  fraudulent 
abuse  of  their  trust,  in  attempting  to  deprive 
him  of  those  notes.  Admit  that  the  appellants 
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came  to  the  possession  of  them  without  any 
knowledge  of  the  fraud  on  the  part  of  Ran- 
dolph &  Savage,  in  passing  the  notes,  how  is 
their  situation  altered,  or  what  equities  have 
they  as  against  the  respondent  ?  If  they  have 
to  account  to  the  respondent  for  these  notes, 
their  situation  is  exactly  as  it  would  have  been, 
had  the  notes  not  been  transferred  to  them  ; 
merely  having  had  the  good  fortune  to  get  the 
notes,  without  any  new  consideration,  or  re- 
nouncing any  lien,  their  equity  to  hold  the 
notes  bears  no  comparison  with  that  of  the 
respondent  to  demand  them.  It  was  suggested 
that  they  might  have  lost  the  benefit  of  some 
other  security  had  they  not  taken  these  notes  ; 
but  of  this  there  is  no  proof  or  probability.  It 
is  not  shown  or  pretended  that  Randolph  & 
Savage  had  any  other  security  to  give  ;  and  it 
cannot  be  presumed  that  they  would  have  com- 
mitted such  a  flagrant  breach  of  faith,  if  they 
had  any  other  available  funds  in  their  hands. 

The  appellants'  counsel  complained  that  the 
Chancellor  had  laid  too  much  stress  upon  these 
notes  not  having  been  received  in  the  usual 
course  of  trade.  This  is  one  of  the  tests  which 
we  find  the  judges  applying,  in  order  to  de- 
termine the  right  of  the  holder  to  retain  bills 
which  have  been  passed  by  persons  who,  have 
acquired  possession  by  robbery,  *tind-  [*65 1 
ing  or  fraud.  Now,  I  understand  by  the  usual 
course  of  trade,  not  that  the  holder  shall  re- 
ceive the  bills  or  notes  thus  obtained,  as  secu- 
rities for  antecedent  debts,  but  that  he  shall 
take  them  in  his  business,  and  as  payment  for 
a  debt  contracted  at  the  time. 

It  has  been  strenuously  urged  that  these 
notes  are  to  be  likened  to  cash,  and  that  had 
Randolph  &  Savage  become  possessed  of  the 
respondent's  cash  fraudulently,  and  paid  it  to 
the  appellants,  that  then,  clearly,  there  could 
be  no  remedy.  There  is  a  material  distinction 
between  cash  and  notes,  in  this,  that  money  is 
not  generally  capable  of  identification.  But 
suppose  Randolph  &  Savage  had  robbed  the 
respondent  of  a  bag  of  gold  (and  their  conduct, 
on  this  occasion,  in  a  moral  view,  is  nearly  as 
bad),  and  paid  it  to  the  appellants  as  an  indem- 
nity upon  antecedent  responsibilities,  would 
they  have  a  right  to  hold  it,  if  the  identity 
could  be  traced  ?  I  maintain  they  could  not. 
Suppose  that  Randolph  &  Savage  had  been 
bailees  of  the  respondent's  goods,  and  had 
delivered  them  as  security  to  the  appellants, 
can  there  be  a  doubt  that  the  respondent  could 
have  brought  trover  for  the  goods  ?  What  is 
the  difference,  in  principle,  between  the  case 
last  put  and  the  present  ?  I  know  it  has  been 
decided,  very  often  and  correctly,  that  the 
analogy  does  not  hold  between  bills  and  goods, 
for  that  the  possession  of  goods  does  not 
vest  the  property,  and  the  transferee's  title 
cannot  be  better  than  the  transferrer's,  but 
that  with  respect  to  bills  or  notes,  the  whole 
property  passes  by  indorsement.  This  is  true 
only  sub  modo ;  there  is  a  prima  facie  owner- 
ship ;  but  the  holder  may  be  a  mere  servant 
sent  to  receive  the  amount  of  the  bill,  or  he 
may  be  a  bailee  or  a  trustee,  as  Randolph  & 
Savage  were  in  the  present  case,  and  therefore 
it  is  because  he  is  the  apparent  owner,  and  has 
power  to  receive  the  money  as  holder  of  the 
bill,  that  if  he  passes  it  to  &bonafide  purchaser, 
upon  a  consideration  paid  at  the  time,  his 
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title  shall  prevail.  This  is  not  only  right  in 
itself;  but  the  contrary  doctrine  would  destroy 
the  circulation  of  notes,  and  would  justly 
alarm  the  mercantile  world.  But  where  the 
holder  is  not  himself  imposed  upon  by  giving 
a  new  consideration  for  the  bill ;  where,  in 
652*]  other  words,  he  has  not  *been  cheated, 
whether  he  retains  the  bill  or  not,  he  cannot 
have  a  property  in  the  bill  against  the  true 
owner. 

To  test  the  principle  still  further  ;  suppose 
the  appellants  had  been  under  no  responsibil- 
ities for  Randolph  &  Savage,  and  the  latter  had 
freely  given  them  these  notes,  could  they  then 
insist  on  retaining  them  ?  This,  I  believe,  will 
not  be  asserted  ;  and  yet,  if  the  notes  were  the 
property  of  Randolph  &  Savage,  because  they 
were  payable  to  them,  and  if  a  court  could  not 
look  beyond  the  notes,  their  gift  to  them  would 
change  the  property. 

1  understand -Ch.  J.  Eyre,in  Cottinsv.  Martin, 
1  Bos.  &  P.,  651,  as  meaning  to  say  that  there 
must  be  a  consideration  paid  when  the  bill  is 
received.  He  says  :  "  If  it  can  be  proved  that 
the  holder  gave  no  value  for  the  bill,  then, 
indeed,  he  is  in  privity  with  the  first  holder, 
and  will  be  affected  by  everything  which 
would  affect  the  first  holder."  And  in  the 
case  of  Joy  v.  Campbell,  1  Sch.  &  Lef . ,  346, 
Lord  Redesdale,  referring  to  Lord  Bolingbroke' 8 
case,  in  the  discussion  of  which  a  case  was 
cited,  which  he  mentions  with  approbation, 
where  an  executor  transferred  part  of  the  as- 
sets for  the  avowed  purpose  of  paying  his  own 
debt,  in  which  case,  the  person  receiving  the 
assets  was  held  liable,  for,  by  this  sort  of  deal- 
ing, the  'person  concurs  in  a  devastavit,  as  the 
value  he  gives  for  the  assets  is  of  a  nature 
which  it  is  impossible  should  be  applied  to  the 
purposes  of  the  administration.  The  adminis- 
trator had  the  legal  ownership  ;  he  had  a  right 
to  sell  the  goods ;  but  as  the  purchaser  paid 
him  nothing,, but  took  the  goods  on  account 
of  his  debt  against  the  administrator,  equity 
would  not  allow  him  to  retain  them.  The 
case,  in  principle,  is  very  analogous  to  the 
present. 

I  have  not  been  able  to  bring  my  mind  to 
doubt  the  correctness  of  the  Chancellor's  de- 
cree, and  I  think  it  ought  to  be  affirmed. 

HOPKINS,  Senator,  concurred. 

BOWNE,  DUDLEY,  HUNTING-TON,  LIVINGS- 
TON, MILLER,  MOOERS  and  MORE,  Senator*, 
were  of  opinion  that  the  decree  of  the  Court 
of  Chancery  ought  to  be  reversed. 

653*]  *VIELIE,  Senator.  The  respondent,  re- 
siding in  Hudson,  and  being  the  owner  of  the 
schooner  Express,  employed  Randolph  & 
Savage,  merchants  and  copartners  in  N.  Y., 
defendants  in  the  court  below,  as  his  agents 
or  factors,  to  negotiate  a  sale  of  the  schooner 
on  credit,  with  instructions  to  take  unexcep- 
tionable paper,  and  send  the  notes  received, 
by  some  safe  conveyance,  or  by  mail,  to  the 
respondent.  Under  these  instructions,  R.  & 
S.  effected  a  sale,  at  the  price  of  $3.875  ;  and 
on  the  3d  of  June,  1819,  received  negotiable 
promissory  notes  for  the  amount,  and  for  which 
an  account  is  sought,  by  the  bill  filed  in  this 
cause.  The  notes  thus  received,  notwithstand- 
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ing  the  repeated  applications  of  the  respond 
ent,  were  not  transmitted  to  him,  under  the 
imposing  pretense  of  retaining  them  until  they 
should  be  counter  secured  for  a  guaranty, 
which  they  had  voluntarily  assumed  upon 
the  sale  of  the  vessel.  On  the  llth  of  June, 
and  eight  days  after  the  receipt  of  the  notes 
referred  to,  R.  &  S.  stopped  payment,  and  on 
the  same  day  executed  an  assignment  of  all 
their  effects  and  credits  in  Connecticut  and 
Massachusetts,  to  Jesse  Savage,  for  the  benefit 
of  the  assignee,  and  of  Josiah  Savage,  Sr. ,  and 
to  secure  the  appellants  for  responsibilities. 
The  next  day,  being  the  12th  of  June,  R.  &  S. 
transferred  the  notes  in  question,  with  others, 
to  the  appellants,  without  receiving  any  kind 
of  payment  or  consideration  for  them,  but 
merely  as  indemnity  against  responsibilities  ; 
and  on  the  14th  of  June,  R.  &  S.  executed  an 
assignment  of  sundry  other  effects  and  credits, 
to  the  appellants,  and  Thomas  H.  Smith,  for 
the  benefit  of  Smith,  and  to  secure  the  appel- 
lants against  responsibilities.  Shortly  after, 
and  before  the  17th  of  June,  the  respondent 
offering  the  required  guaranty  and  payment  of 
legal  charges,  called  on  R.  &  S.  for  his  notes, 
but  did  not  obtain  them,  nor  any  satisfactory 
account  of  them,  as  it  would  appear  from  the 
case,  nor  even  an  intimation  of  the  disposition 
that  had  been  made  of  them. 

The  appellants,  in  their  answer,  deny  any 
knowledge  that  these  notes  were  the  property 
of  the  respondent,  or  had  been  received  by  R. 
&  S.  on  his  account. 

*Upon  these  facts,  His  Honor,  the  [*654 
Chancellor,  has  decreed  an  account  against  all 
the  defendants,  and  against  R.  &  S.,  for  costs. 

As  against  R.  &  S.,  there  can  be  no  doubt 
of  the  propriety  and  correctness  of  this  decree. 
They  being  the  agents  of  the  respondent,  it  is 
a  case  of  ordinary  equity  jurisdiction,  and  their 
conduct  in  the  transaction  »is  marked  with  a 
character  of  deliberate  fraud. 

The  appellants,  however,  claim  to  stand  on 
different  ground,  and  to  be  invested  with  other 
rights  and  greater  privileges.  Whatever  might 
have  been  the  difference  between  them,  in  a 
moral  point  of  view,  if  a  knowledge  of  the  cir- 
cumstances, under  which  these  notes  were 
held  by  R.  &  S.,  had  been  brought  home  to 
appellants  at  the  time  of  the  transfer,  there 
can  be  little  doubt  but  that,  in  contemplation 
of  law,  and  in  the  view  of  a  court  of  equity, 
they  would  then,  as  assignees  of  R.  &  S.,  have 
been  in  the  same  situation,  and  equally  exposed 
to  the  respondent's  claim. 

But  having,  by  their  answers,  denied  notice 
of  the  trust,  and  any  knowledge  of  the  relation 
in  which  R.  &  S.  stood,  as  factors  to  the  re- 
spondent, it  must  be  conceded  that  the  appel- 
lant* stand  altogether  in  a  different  light,  and 
that  the  question  of  their  liability  to  account 
must  be  decided  on  different  principles. 

It  was  accordingly  contended,  on  the  argu- 
ment, that  the  appellants  having  received  the 
notes  in  controversy  without  notice  of  the 
trust,  and  upon  a  consideration  not  fraudulent 
in  itself,  that  of  indemnity  for  responsibilities 
before  incurred,  were  entitled  to  hold  them 
even  against  the  true  owner. 

The  rule  by  which  this  proposition  is  to  be 
supported  had  its  origin  in  the  commercial 
policy  of  that  country  from  whence  our  system 
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of  jurisprudence  is  derived,  and  where  every 
facility  was  rendered  to  the  negotiation  of 
commercial  paper,  and  protection  afforded  to 
the  bana,  fide  holder,  in  all  cases  where  the 
interests  of  trade  were  supposed  to  be  pro- 
moted. 

By  a  recurrence,  however,  to  the  numerous 
cases  upon  this  subject,  from  which  the  rule  is 
O55*]  to  be  extracted,  and  its  *true  extent 
ascertained,  it  will  be  found  that  in  no  case 
has  the  title  of  the  holder  of  negotiable  paper 
been  sustained  against  the  true  owner,  except 
where  value  has  been  paid,  or  a  new  credit 
given  in  consideration  of  the  transfer  itself. 
And  though  indemnity  for  responsibilities  is 
undoubtedly  a  good  consideration  for  the  sale 
or  transfer  of  goods,  or  negotiable  paper,  as 
against  the  party  making  it,  or  his  represen- 
tatives, yet,  in  none  of  the  cases  cited  on  the 
argument,  and  in  no  one  that  I  have  been  able 
to  find,  has  it  ever  been  held  to  be  sufficient 
to  bar  the  true  owner,  upon  a  fraudulent  trans- 
fer. 

A  factor,  though  authorized  to  sell,  cannot 
pledge  the  goods  of  his  principal,  because  he 
has  not  the^property  in  them.  And  the  only 
reason  why  a  different  rule  has  been  applied 
to  negotiable  paper,  the  avails,  perhaps,  of 
those  very  goods,  and  in  the  hands  of  the  same 
agent,  is  because  the  interests  of  trade  have 
been  supposed  to  require  that  every  facility 
should  be  afforded  to  its  negotiation  that 
thereby  commercial  credit  might  be  extended, 
and  when  extended  in  good  faith  upon  the 
•paper  itself,  it  should  be  sustained.  It  has, 
accordingly,  been  held  that  where  a  note  or 
bill  has  been  lost  or  stolen,  and  subsequently 
disposed  of  to  an  innocent  dealer,  who  gives 
credit  to  the  paper  itself,  at  the  time  he  receives 
it,  he  may  hold  it  even  against  the  legal  owner. 
(Grant  v.  Vaughan,  3  Burr.,  1516  ;  Miller  v. 
Race,  1  Burr.,  452,,  and  the  cases  there  cited.) 

The  latter  being  a  rule  of  commercial  policy, 
it  can  be  applied  only  where  the  reason  of  the 
rule  applies,  and  that  is,  where  the  transfer 
itself  obtains  a  new  credit,  or,  as  was  said  on 
the  argument,  where  it  does  the  office  of  nego- 
tiability ;  as  where  money  or  goods  are  ob- 
tained upon  the  credit  of  the  paper  itself,  and 
not  where  the  transfer  is  founded  upon  a  pre- 
vious credit  ;  because,  in  the  latter  case,  the 
general  interests  of  trade  are  in  no  way  pro- 
moted, the  only  operation  being  to  effect  a 
satisfaction  of  one  person's  claim,  by  an  equal 
injury  to  another,  thus  leaving  the  benefit  and 
disadvantage,  so  far  as  general  interest  is  con- 
cerned, precisely  balanced. 
O56*]  *Why  should  a  rule,  founded  upon 
commercial  policy,  be  extended  further  than 
that  policy  requires  ?  That  policy  does  not 
extend  to  a  negotiation  in  consideration  of 
previous  credit,  and  therefore  the  rule  itself 
ought  not.  It  can  hardly  be  deemed  good 
policy  in  this  country,  whose  interests  are  not 
so  exclusively  commercial  as  that  from  which 
we  derive  our  notions  of  commercial  law,  to 
extend  this,  or  any  other  rule,  having  for  its 
object  the  favor  of  trade,  any  further  than  it 
has  been  carried  there.  And  I  venture  the  re- 
mark, that  no  case  can  be  found  where  a  fraud- 
ulent transfer  of  negotiable  paper  was  held  to 
devest  the  true  owner  of  his  title,  except  where 
the  receiver  himself  was  not  only  innocent  but 
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directly  prejudiced  by  the  credit  given  to  the 
paper  itself.  In  Solomon  v.  Bank  of  England, 
13  East,  135,  in  note,  in  trover  for  a  note 
detained  by  the  officer  of  the  Bank,  on  its  pre- 
sentment for  payment,  though  the  plaintiff 
had  received  the  note  bona  fide  from  his  cor- 
respondents, in  reduction  of  the  balance  due 
him,  from  them,  whose  banker  he  was,  yet 
because  there  were  circumstances  of  suspicion 
against  his  correspondents  (the  note  having 
been  fraudulently  obtained  by  some  person), 
and  because  the  plaintiff  had  not  paid  a  valu- 
able consideration  for  the  note  before  notice, 
he  was  nonsuited,  and  the  court  refused  to  set 
it  aside. 

It  is  not,  therefore,  the  mere  transfer  of  the 
bill  or  note  to  an  innocent  person,  ignorant  of 
the  fraud,  that  will  devest  the  title  of  the  owner, 
but  it  must  be  transferred  upon  a  sufficient  con- 
sideration. (Chit,  on  Bills,  190.) 

What  is  to  be  deemed  a  sufficient  considera- 
tion, is  the  true  question  ;  and  though,  as  I 
have  before  remarked,  an  indemnity  for  prior 
responsibilities  may  be  a  sufficient  considera- 
tion for  some  purposes,  and  between  parties 
and  their  representatives,  yet,  in  the  absence 
of  authority  to  support  it,  I  think  it  has  been 
shown  that,  tested  by  the  reason  of  the  rule 
which  has  obtained  in  the'  courts  upon  that 
subject,  it  cannot  be  taken  as  sufficient  in 
principle  to  bar  the  owner  of  his  title,  by  a 
fraudulent  transfer.  It  would  be  inequitable, 
unreasonable  and  unjust  that  the  benefit  de- 
rived by  the  party  ciaiming  to  hold,  without 
correspondent  injury  if  *he  could  not  [*657 
hold,  should  be  sufficient  not  only  to  counter- 
vail, but  prevail  over,  the  unmerited  injury 
which  the  owner  is  to  sustain  by  his  conse- 
quent loss.  The  true  test  I  take  to  be,  that 
when  the  holder  is  left  in  as  good  a  condition, 
after  a  retransfer,  as  he  would  have  been  had 
no  transfer  taken  place  there,  the  title  of  the 
owner  shall  prevail.  This  allow^  the  rule,  so 
far  as  it  is  dictated  by  commercial  policy,  to 
have  its  full  effect,  while  it  protects  the  owner 
of  negotiable  paper,  necessarily  intrusted  in  the 
course  of  business  to  the  care  of  agents,  from 
an  injury  revolting  to  every  principle  of  moral 
equity. 

If  this  be  a  correct  guide  to  a  decision  upon 
this  subject,  there  can  be  litte  doubt  that  the 
respondent's  claim  to  the  notes  in  controversy 
oueht  to  prevail. 

The  appellants  cannot,  with  any  propriety, 
complain  that  the  respondent  enabled  Randolph 
&  Savage  to  impose  a  false  credit  upon  them; 
on  the  contrary,  there  is  good  reason  to  sup- 
pose that  the  conduct  of  the  appellants,  in 
sustaining  the  pecuniary  credit  of  R.  &  S.,  to 
an  extent  apparently  indiscreet,  if  not  unusual, 
may  have  had  a  tendency  to  mislead  the  re- 
spondent. The  respondent,  however,  never 
trusted  to  the  pecuniary  responsibility  of  R.  & 
S. ,  as  did  the  appellants,  but  merely  relied  upon 
their  integrity  to  effect  the  sale  and  transmit 
the  notes  that  might  be  received  by  them.  Nor 
is  there  any  good  ground  of  complaint  to  the 
appellants  that  they  have  been  prejudiced  by 
trusting  to  these  notes,  to  the  neglect  of  other 
security.  They  were  favored  creditors  of  R. 
&  S.  The  facts  that  the  first  assignment  was 
made  for  their  indemnity,  without  their  knowl- 
edge, and  that  these  notes  were  delivered  to 
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them,  in  violation,  of  every  legal  and  every 
moral  obligation  towards  the  respondent,  show 
that  they  were  highly  favored  by  R.  &  S.,  and 
yet,  notwithstanding  the  subsequent  assign- 
ment that  was  made  for  their  benefit,  in  pref- 
erence, and  to  the  exclusion  of  the  respondent's 
claim,  they  are  losers,  admitting  the  amount 
of  the  notes  to  be  applied  to  the'  extinguish- 
ment of  the  debt  arising  from  the  indorsements 
for  which  they  have  since  become  liable.  This 
is  their  own  account  of  the  matter  in  their  an- 
658*]  swer,  and  it  is  not  pretended  *that  they 
were  .induced  to  become  indorsers  by  any 
credit  derived  from  the  property  or  notes  of 
the  respondent.  These  facts  show  that  the 
want  of  sufficient  indemnity  must  have  arisen 
from  a  want  of  means,  and  not  from  a  want  of 
disposition  in  R.  &  S.  to  place,  and  in  the 
appellants  to  take,  everything  tangible  into 
their  hands. 

In  the  view  I  have  taken  of  the  subject,  the 
appellants  obtained  no  legal  title  to  the  notes, 
as  against  the  respondent,  and  the  latter  having 
the  stronger  equity,  is  entitled  to  an  account. 
In  my  opinion,  therefore,  the  decree  appealed 
from  ought  to  be  affirmed. 

The  rest  of  the  Senators  were,  also,  of  opin- 
ion that  the  decree  of  the  Chancellor  ought  to 
be  affirmed.  This  being  the  opinion  of  a 
majority  of  the  court,1  the  following  decree 
was  entered:  "Counsel  having  been  heard  in 
this  cause,  and  due  deliberation  being  there- 
upon had,  it  is  ordered,  adjudged  and  decreed 
that  the  decree  of  the  Court  of  Chancery  in 
this  cause  be  affirmed,  and  that  the  appeal  be 
dismissed;  and  that  the  appellants  pay  to  the 
respondent  his  costs  in  defending  this  appeal, 
to  be  taxed  ;  and  that  the  record  be  remitted,  " 
&c. 

Decree  of  affirmance. 

Affirming:— 5  Johns.  Ch.,  54. 

Disapproved— 6  Hill,  95 ;  20  How.  (U.  S.),  371 ;  103 
TJ.  S.,  25,  44. 

Distinguished-^  Hill,  163 ;  Edm.,  97. 

Cited  in— 9  Cow.,  327;  8  Wend.,  425;  9  Wend.,  173;  10 
Wend.,  86,  317 ;  12  Wend.,  600 ;  13  Wend.,  573,  606 ;  23 
Wend.,  313;  5  Den.,  626 ;  H.  &  D.,  370 ;  1  Paige,  ia5, 254; 
4  Paige,  222,  508;  5  Paige,  648;  9  Paige,  59:  3  Edw.,  184; 
2  Sand.  Ch.,  171 :  8  N.  Y.,  400 ;  15  N.  Y.,  196 ;  26  N.  Y., 
454;  31  N.  Y.,  284;  36  N.  Y.,  129,  325:  49  N.  Y.,  293 ;  50 
N.  Y.,  448 ;  65  N.  Y.,  441 ;  73  N.  Y.,  274  ;  2  Trans.  App., 
143 ;  5  Trans.  App.,  340 ;  4  Lans.,  72 ;  14  Hun,  609  :  18 
Hun.  426 ;  23  Hun,  324 :  6  Barb.,  447  ;  10  Barb.,  107: 16 
Barb.,  553 ;  23  Barb.,  520 ;  24  Barb.,  559 ;  31  Barb.,  185 ; 
33  Barb.,  624;  43  Barb.,  392;  45  Barb.,  162;  46  Barb.,  21; 
47  Barb.,  37:  20  How.  Pr.,  310:  43  How.  Pr.,  424;  56 
How.  Pr.,  28  ;  59  How.  Pr.,  296  ;  12  Abb.  N.  S.»  425 ;  2 
Abb.  N.  C.,  86, 307  ;  2  Sand..  117,  155 ;  3  Sand..  226 ;  1 
Bos.,  337  :  8  Bos.,  527 ;  34  Super.,  387 :  36  Super.,  52:  39 
Super.,  398;  1  E.  D.  S.,  158;  2  Hill.,  279:  8  Leg.  Obs.,  267; 
7  W.  Dig.,  300;  16  Pet.,  17 :  3  Story,  390 ;  2  Wood  &  M., 
288;  20  Ohio,  286;  29  Wis.,  218;  23  Cal.,  361. 

1.— For  affirming,  22 ;  for  reversing,  7. 


659*]  *GERRIT  WENDELL,  ROBERT 
MORRIS,  AND  JOHN  MATTHEWS,  Appel- 
lants. 

v. 

JAMES  WADSWORTH,  Respondent. 

Acts  Regarding  Registry  of  Deeds  of  Bounty 
Lands — Deposit  of  Deeds  in  Clerk's  Office,  not 
Equivalent  to  Registry  as  Notice. 

A  deposit  of  deeds  and  conveyances,  pursuant  to 
the  "  Act  for  Registering  Deeds  and  Conveyances 
.Relating  to  Military  Bounty  Lands, "  passed  Jan.  8, 
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1794  (sess- 17,  ch.  1.  sec.  1;  2  N.  R.  L.,  262),  and  the  Act 
to  Amend  the  Same,  passed  Mar.  27, 1794  (sess.  17,  ch. 
44,  sec.  1 ;  2  N,  R.  L.,  265),  in  the  office  of  the  clerk  of 
the  County  of  Onondaga,  is  not  legal  notice  to  sub- 
sequent purchasers ;  nor  is  it  equivalent,  in  that 
respect  to  a  registry. 

Citations— Act,  April  6,  1790 ;  12  Johns.,  74 ;  Act, 
Jan.  8,  1794;  2  Johns.,  524;  18  Johns.,  564. 

A  PPEAL  from  the  Court  of  Chancery.  The 
1JL  respondent  filed  his  bill,  May  29,  1817, 
against  the  appellants,  stating,  among  other 
things,  that  John  Thomas  was  a  soldier  in  the 
Second  N.  Y.  Regiment  of  Artillery,  during 
the  Revolutionary  War,  and  became  entitled 
to  a  grant  from  the  State  of  600  acres  of  land 
for  his  military  services.  That,  July  9,  1790, 
letters  patent  were  accordingly  issued  to  him, 
for  lot  No.  11,  in  the  township  of  Solon.  That, 
Sept.  5,  1789,  the  said  J.  T.,  being  so  entitled 
to  military  bounty  land,  for  a  valuable  con- 
sideration, sold,  quitclaimed  and  confirmed  to 
the  respondent,  his  heirs  and  assigns,  forever, 
all  the  right,  title  and  demand  of  him,  the  said 
J.  T.,  to  military  bounty  lands,  &c.,^with  a 
covenant  for  further  assurance,  and  a  power 
of  attorney  to  obtain  letters  patent  for  the 
land.  This  instrument  of  transfer  concluded 
in  these  words:  "In  witness  whereof,  I  have 
hereunto  set  my  hand  and  seal,  this  5th  day  of 
September,  A.  D.  1789  : "  and  was  signed  by 
J.  T.  with  his  mark;  but  no  seal  was  affixed  to 
it,  though  it  was  witnessed  by  two  witnesses, 
as  "signed,  sealed  and  delivered,"  in  their 
presence.  The  instrument  was  deposited  and 
filed  in  the  office  of  the  clerk  of  the  County  of 
Onondaga,  according  to  the  directions  of  the 
Statute,  Apr.  29,  1795 ;  and  the  execution  of  it 
was  proved,  in  due  form,  before  a  master  in 
chancery,  Mar.  28,  1799.  J.  T.,  the  soldier, 
died  intestate.  The  appellants,  who  are  in 
possession  of  the  lot,  claimed  title  to  it,  under 
a  conveyance,  as  they  alleged,  from  the  soldier, 
which  conveyance,  if  any,  the  respondent 
alleged,  was  obtained  subsequent  to  the  execu- 
tion and  deposit  of  the  instrument  to  him  as 
aforesaid,  and  with  legal  notice  thereof. 
About  five  years  since,  the  plaintiff  brought  an 
action  of  *ejectment  in  the  Supreme  [*66O 
Court  against  the  appellants,  which  was  tried 
in  1814,  and  a  verdict  found  for  the  plaintiff, 
subject  to  the  opinion  of  the  court,  who  de- 
cided, in  Oct.,  1815,  that  the  instrument  so 
deposited  and  filed  by  the  plaintiff,  not  being 
under  seal,  was  insufficient  to  convey  the  legal 
estate;  and  on  that  ground  set  aside  the  verdict 
and  gave  judgment  against  the  respondent. 
The  bill  prayed  a  discovery,  and  for  relief 
generally. 

The  answer  admitted  that  J.  Matthews,  the 
appellant,  was  in  possession  of  the  lot,  by  per- 
mission of  W.  &  M.,  the  other  appellants,  to 
whom  and  J.  M.  the  lot,  with  other  lands  in 
Solon,  were  devised  by  David  Matthews,  of  Vt., 
in  trust,  for  the  children  of  the  testator,  named 
in  the  will,  which  was  dated  Aug.  29,  1810. 
That  D.  M.,  the  testator,  derived  his  title  as 
follows :  John  Thomas,  to  whom  letters  patent 
for  the  lot  were  granted,  bearing  date  Jan.  9, 
1790,  by  his  deed,  dated  Oct.  25,  1796,  con- 
veyed the  lot  in  question  to  William  Preston, 
in  fee,  for  the  consideration  of  £160,  with 
covenants  of  seisin,  &c.,  and  warranty,  which 
deed  was  acknowledged  the  same  day  before 
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a  master  in  chancery,  and  Feb.  15,  1797,  re- 
corded in  the  office  of  the  clerk  of  Onondaga. 
Preston,  by  a  deed,  bearing  date  Aug.  29, 1797, 
conveyed  the  same  lot  to  David  Matthews, 
the  testator,  for  the  consideration  of  £400, 
excepting  50  acres,  in  the  southeast  corner  ; 
which  deed  contained  full  covenants,  and  a 
warranty,  and  was  duly  acknowledged  Aug. 
30,  1797,  and  on  the  same  day  recorded  in  the 
office  of  the  clerk  of  Onondaga.  D.  M.,  the 
testator,  died  Mar.  29,  1811,  and  the  appel- 
lant, J.  M.,  is  his  son.  That  D.  M.  paid  Pres- 
ton for  the  lot  $750,  and  delivered  him  a  mare 
of  the  value  of  $250.  That  in  1798  or  1799 
one  Levi  White  took  possession  of  the  lot 
under  D.  M.,  and  possession  has  ever  since 
been  held  under  the  title  of  D.  M.  That  im- 
provements have  been  made  on  the  lot  to  the 
value  of  $3,000.  That  D.  M.,  when  he  pur- 
chased, had  not,  as  the  appellant,  J.  M., verily 
believed,  any  knowledge  of  the  instrument 
held  by  the  respondent,  or  of  his  claim  to  the 
lot ;  nor  did  he  know  of  it,  for  many  years 
afterwards,  though  he  heard  of  the  respond- 
661*]  ent's  claim  before  his  death.  *That 
in  1799  the  appellant  R.  M.,  the  son-in-law  of 
D.  M.,  went  into  possession  of  part  of  the  lot, 
and  remained  in  possession  until  1803,  and 
never  heard  of  the  respondent's  claim  until 
1800.  The  appellants  admitted  that  the  re- 
spondent had  brought  an  ejectment,  and  the 
proceedings  and  judgment,  as  stated  in  the 
bill. 

There  was  a  general  replication,  and  the 
cause  was  brought  to  a  hearing  on  the  plead- 
ings and  proofs.  The  Chancellor,  May  3, 1821, 
decreed  that  the  appellants,  within  forty  days, 
release  and  convey  to  the  respondent,  in  fee, 
all  the  right,  title  and  interest,  derived  to  them, 
as  trustees,  by  and  under  the  will  of  David 
Matthews,  of,  in  and  to  the  lot  in  question. 
From  this  decree  an  appeal  was  entered  to  this 
court. 

THE  CHANCELLOR  assigned  the  reasons  for 
his  decree,  for  which  see  S.  C.,  5  Johns.  Ch., 
224,  227,  231. 

Mr.  Henry,  for  the  appellants,  stated  the  fol- 
lowing points  : 

1.  That  the    instrument  of  Sept.    5,   1789, 
under  which  the  respondent  claims  title  to  the 
lot  in  question,  not  being  under  seal,  or  a  deed, 
no  legal  estate  passed,  but  it  vested  in  the  re- 
spondent a  mere  equitable  interest,  and  made 
the  patentee  a  trustee  for  him. 

2.  That  William   Preston  and  David  Mat- 
thews, under  whom  the  appellants  derive  title, 
were  bona  fide  purchasers,  for  a  valuable  con- 
sideration, without  any  actual  or  constructive 
notice  of  the  trust,  and  therefore  they  hold 
the  estate  discharged  from  the  trust. 

3.  That,  on  the  ground  of  a  constructive  no- 
tice, actual  notice  being  fully  denied  in   the 
answers,  and  not  proved  by  the  respondent, 
a  conveyance  of  the  legal  estate  ought  not  to 
have  been  decreed,  without  an    account  and 
payment  of  all  sums  laid  out  for  the  perma- 
nent benefit  and   improvement  of  the  estate, 
with  interest,  from  the  times  of  disbursement, 
deducting  the  rents  and  profits.     He  cited  1 
Johns.  Ch.,  300  ;  2  Ves.,  Jr.,  554,  507  ;  Newl. 
on  Cont.,  515  ;  8  Johns.,  137.  141  ;  1  Ch.  Cas., 
535  ;  2  Ch.  Cas.,  20,  208  ;  4  Cruise  Dig.,  343, 
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349,  350;  4  Ves.,  Jr.,  389  ;  8Bro.  P.  C.,  42  ; 
Sugd.  Vend.,  402. 

*Mr.  Van  Vechten,  contra,  insisted  [*662 
on  the  following  points  : 

1.  That  the  instrument  of  Sept.  5,  1789, 
from  John  Thomas,  the  patentee,  to  the  re- 
spondent, created  such  an  equity  as  bound  the 
lot  in  question  in  the  hands  of  the  patentee, 
his  heirs  and  assigns,  from  the  time  the  instru- 
ment was  deposited  and  filed  in  the  office  of 
the  clerk  of  Onondaga,  Apr.  29,  1795. 

2  That  the  appellants  are  chargeable  with 
notice  of  that  instrument,  in  consequence  of 
the  deposit  and  filing  thereof,  in  the  clerk's 
office  of  Onondaga,  pursuant  to  the  existing 
statutes,  prior  to  the  deed  from  John  Thomas 
to  William  Preston,  Oct.  25,  1796,  under 
which  the  appellants  claim  to  derive  their  title; 
and  they  are,  therefore,  bound  by  the  respond- 
ent's equity. 

3.  That  the  appellants,  being  chargeable 
with  legal  notice  of  the  trust  from  the  time  of 
the  deposit  of  the  equitable  conveyance  from 
J.  Thomas  to  the  respondent,  and  with  actual 
notice  from  1806,  are  not  entitled  to  any  al- 
lowance for  improvements.  He  cited  JS'ewl. 
on  Cont.,  504,  5~11  ;  2  Pow.  on  Cont.,  38  ;  1 
Cai.,  8  ;  1  Johns.  Ch.,  27,  394  ;  2  Johns.,  524  ; 
18  Johns.,  564  ;  2  Atk.,  54  ;  2  R.  L.,  K.  &  R., 
262,  sec.  1,  sess.  17,  ch.  1,  and  p.  265,  ch.  44, 
sec.  1  ;  Act  of  the  Legislature,  passed  July 
25,  1782,  and  the  concurrent  resolutions  of 
Mar.  27,  1783  ;  Act  of  May  11,  1784,  sees.  10, 
11  ;  Act  of  Feb.  28,  1789  ;  Act  of  Apr.  6, 1790; 
Act  of  Jan.  8,  1794,  sec.  1  ;  Act  of  Mar.  27, 
1794,  sec.  1.  . 

SPENCER,  Ch.  J.  It  is  perfectly  clear  that 
althou'gh  Thomas  had  not  a  patent  until  1790. 
yet  any  deed  of  conveyance  made  by  him  sub- 
sequent to  the  27th  of  Mar.,  1783,  would  have 
been  valid  under  the  Act  of  the  6th  of  Apr. , 
1790,  and  would  have  conveyed  all  his  subse- 
quent interest.  It  is  also  well  settled,  and  has 
not  been  drawn  in  question,  that  the  paper 
writing  from  Thomas  to  Wadsworth  did  not 
operate  as  a  conveyance  of  the  lot,  for  want  of 
a  seal.  (12  Johns.,  74.)  It  is  equally  certain 
that  as  between  Wadsworth  and  Thomas,  and 
their  heirs,  the  agreement  being  founded  on  a 
valuable  consideration,  would  be  *car-  [*663 
ried  into  effect  in  a  court  of  equity,  by  decree- 
ing a  specific  execution  thereof  by  a  convey- 
ance in  fee.  It  admits  of  as  little  doubt  that 
if  William  Preston  and  David  Matthews,  both 
of  them  had  actual  knowledge  of  the  agree- 
ment between  Wadsworth  and  Thomas  when 
they  respectively  took  their  deeds,  they  and 
their  heirs  would  be  compellable  to  convey  to 
Wadsworth.  Butthereis  no  proof, nor  pretense 
of  proof,  that  either  Preston  or  Matthews  had 
such  actual  notice.  The  ground  of  the  decree 
and  the  doctrine  laid  down  by  the  Chancellor 
is,  that  under  the  Act  of  the  8th  of  Jan.,  1794, 
the  paper  writing  from  Thomas  to  Wadsworth 
having  been  deposited,  amounts  to  constructive 
notice  ;  that  is,  that  the  writing  having  been 
deposited  in  the  clerk's  office,  was  notice  to 
every  subsequent  purchaser  of  the  contents  of 
that  paper  ;  and  such  subsequent  purchaser 
was  bound  to  take  notice  of  it,  and  purchased 
at  his  peril.  The  Chancellor  has  considered 
the  deposit  of  these  conveyances  as  intended 
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by  the  Legislature  to  be  notice  to  all  subse- 
quent purchasers  of  their  existence  and  con- 
tents; and  that  the  deposit  of  them  would  have 
been,  in  a  degree,  useless  if  it  was  not  intended 
to  operate  as  notice.  The  deposit,  he  says, 
as  to  all  deeds  and  conveyances  made  prior  to 
the  Act,  was  intended  as  a  substitute  for  the 
prior  registry,  and  to  be  from  the  date  of  the 
•deposit,  equivalent  to  the  recording ;  and  he 
considers  the  terms  of  the  Statute  comprehen- 
sive enough  to  embrace  the  case  of  the  respond- 
ent's conveyance,  for  that  it  reached  to  every 
instrument  of  or  concerning  those  lands,  and 
whereby  they  may  be  affected  in  law  or  equity, 
and  he  concludes  that  the  same  construction 
ought  to  be  given  to  this  Act  as  to  the  Act  for 
the  Registry  of  Mortgages. 

I  think  it  admits  of  much  doubt  whether  the 
Act  of  the  8th  of  Jan.,  1794,  did  embrace  the 
respondent's  case.  The  words  are,  "  all  deeds 
and  conveyances  heretofore  made  and  exe- 
cuted." Now,  it  would  seem  to  me  that  "deeds 
and  conveyances  "  mean  the  same  thing  ;  that 
they  are  used  as  synonymous  expressions ;  and 
that,  therefore,  no  paper  which  was  not  a  deed 
and  did  not  convey  the  land  from  the  grantor 
to  the  grantee,  was  within  the  words  of  the 
Statute,  or  its  meaning  and  intent.  But  I  do 
<564*]  not  think  it  necessary  *to  discuss  this 
point,  as  I  have  come  to  a  satisfactory  conclu- 
sion on  the  other. 

The  preamble  to  the  Statute  of  the  8th  of 
Jan.,  1794,  fully  demonstrates  the  object  and 
intention  of  the  Legislature  in  that  enactment; 
it  states  that  many  frauds  have  been  committed 
with  respect  to  the  titles  to  the  lands  granted 
by  this  State  as  bounty  lands,  to  the  officers 
and  troops,  &c.,  by  forging  and  antedating 
conveyances,  and  by  conveying  the  said  lands 
to  different  persons,  and  by  various  other  con- 
trivances, so  that  it  has  become  extremely  dif- 
ficult to  discover  in  whom  the  legal  title  to 
some  of  the  said  lands  is  now  vested  ;  for 
remedy  whereof,  and  in  order  to  detect  the  said 
frauds  and  to  prevent  the  like  frauds  in  future, 
the  Legislature  enact  that  that  all  deeds  and 
conveyances  theretofore  executed  of  or  con- 
cerning those  lands,  or  whereby  they  may  be 
any  way  affected  in  law  or  equity,  shall,  on  or 
before  the  first  day  of  May,  179i,  be  delivered 
to  and  deposited  with  the  clerk  of  the  City  of 
Albany;  and  all  deeds  and  conveyances  (ex- 
cept mortgages  duly  registered),  theretofore 
made  and  executed,  whereby  any  of  the  said 
lands  may  be  affected  in  law  or  equity,  which 
shall  not  be  delivered  to  and  deposited  with 
the  said  clerk  on  or  before  the  first  day  of  May 
aforesaid,  shall  be  adjudged  fraudulent  and 
void  against  the  subsequent  purchasers  or  mort- 
gagees for  valuable  consideration.  The  Act 
then  directs  the  clerk  of  Albany  to  register  the 
names  of  every  person,  whose  name  shall  be 
to  any  deed  as  having  executed  the  same,  in  a 
book  to  be  by  him  provided  for  that  express 
purpose,  in  alphabetical  order,  and  annex  to 
such  name  the  date  of  the  deed,  and  the  name 
of  the  person  to  whom  the  same  is  granted; 
the  deeds  are  directed  to  be  filed  in  bundles, 
marked  in  alphabetical  order,  "  to  the  end  that 
persons  inclining  to  have  recourse  thereto, 
may  inspect  the  same,  paying  the  usual  fees 
for  search  and  inspection." 

The  Act  then  goes  on  to  provide  for  future 
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deeds,  thereafter  to  be  made  and  executed  ; 
and  it  declares  them  void  against  subsequent 
purchasers  for  valuable  consideration,  unless 
they  are  recorded  before  a  record  of  the  deed 
under  which  the  subsequent  purchaser  shall 
claim  ;  provided  that  *no  deed  shall  be  [*<><>5 
recorded,  unless  the  same  be  duly  acknowl- 
edged in  the  manner  required  by  law. 

I  may  venture  to  say,  that  according  to  my 
knowledge  or  understanding,  the  construction 
put  upon  this  Statute  by  the  Chancellor  is  such 
as  was  never  anticipated  by  the  profession,  nor 
imagined  by  the  Legislature ;  and  with  the 
utmost  deference,  I  must  say,  that  in  my  judg- 
ment, it  cannot  be  supported.  This  Act  was 
considered,  at  the  time  of  its  being  passed,  as 
a  high  stretch  of  legislative  authority.  It  was, 
however,  universally  approved,  from  the  ne- 
cessity of  the  case.  The  reasons  which  led  to 
it  are  prefixed  to  the  Act  itself.  Various 
frauds  and  forgeries  had  been  committed  in 
relation  to  these  military  lands  ;  deeds  had 
been  antedated,  and  the  same  lands  had  been 
conveyed  to  different  persons.  That  section 
of  country  was  becoming  valuable  and  in- 
viting to  settlers  ;  and  it  was  deemed  very 
essential  to  have  the  lands  settled.  Under  these 
circumstances,  as  a  means  to  detect  the  frauds 
and  forgeries,  it  was  judged  highly  necessary 
and  expedient  to  call  these  deeds"  out  of  the 
hands  of  the  holders  of  them,  to  bring  them 
all  together,  to  the  end  that  persons  inclining 
to  have  recourse  thereto  might  inspect  the 
same.  The  Legislature  express  not  only  the 
reasons  for  passing  the  Act,  but  the  object  also, 
which  was  to  give  persons  inclining  to  inspect 
the  deeds  the  means  of  doing  so.  It  seems  to 
me,  that  this  declaration  of  the  object  of  pass- 
ing the  Act,  was  purposely  introduced  to  pre- 
vent any  misconstruction  ;  ami  that  it  nega- 
tives every  idea  that  subsequent  purchasers 
were  required,  at  their  peril,  to  examine  the 
deeds  thus  deposited.  It  amounts  to  this 
only — that  such  persons  as  choose  to  inspect 
them  may  do  so.  How  widely  different  is  this 
permission  to  inspect  these  deeds,  from  a  re- 
quirement that  they  must  be  inspected  ;  and 
whether  they  are  or  not,  that  the  mere  deposit 
of  them  shall  be  notice  to  all  subsequent  pur- 
chasers ! 

It  is  true  that  the  doctrine  is  now  wisely 
and  correctly  established,  that  the  registry  of 
a  mortgage  is  notice  to  all  subsequent  pur- 
chasers and  mortgagees.  (2  Johns.  ,524;  18 
Johns. ,  564.)  This  principle  has  many  excep- 
tions and  qualifications  under  the  English 
Registry  Acts,  which  are  not  important  to  be 
traced  or  examined.  But  *there  is  a[*O($O 
wide  and  manifest  distinction  between  the  Act 
of  the  8th  of  Jan..  1794,  and  the  Act  Concern- 
ing Mortgages.  In  the.  first  place,  no  mort- 
gage can  be  registered  until  its  authenticity  is 
established,  either  by  the  acknowledgment  of 
the  mortgagor  or  proof  its  due  execution  be- 
fore a  public  officer  intrusted  with  powers  for 
that  purpose ;  and  there  is  an  express  pro- 
vision that  in  case  of  several  mortgages  of  the 
same  premises,  the  mortgage  first  registered 
shall  have  preference  according  to  the  time 
of  the  registry;  and  it  is  further  expressly  pro- 
vided, that  no  mortgage  shall  defeat  the  title 
of  any  bona  fide  purchaser  unless  it  be  duly 
registered.  Thus  giving  mortgages  effect  ac- 
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cording  to  the  priority  of  registry,  and  by 
stron"-  and  necessary  implication,  declaring 
that  they  shall  defeat  the  title  of  even  a  bona 
Me  purchaser,  if  duly  registered." 

If  we  recur  to  the  provisions  of  the  Act  of 
the  8th  Jan.,  1794,  we  find  that  the  deeds  re- 
quired to  be  deposited  were  not  required  to 
be  authenticated  by  any  acknowledgment  or 
proof.  Many  of  them  were,  confessedly, 
forged;  others  had  been  antedated,  and  various 
frauds  had  taken  place  in  relation  to  them. 
Under  such  facts,  is  it  possible  to  conceive 
that  the  Legislature  meant  to  have  such  deeds, 
with  respect  to  which  there  was  such  alarm 
and  suspicion,  so  far  accredited  as  that  the 
depositing  of  them  should  be  notice  to  subse- 
quent purchasers  ?  Did  they  mean  to  impede 
and  destroy  the  free  alienation  of  these  lands 
to  bona  fide  purchasers,  for  valuable  considera- 
tion, upon  the  contingency  that  if,  in  this  mass 
of  deeds  and  papers,  any  of  them  were  genuine, 
but  not  legally  operative,  that  future  purchas- 
ers should  take  notice  of  them  at  their  peril  ? 
I  think  manifestly  not.  When,  therefore,  the 
Legislature  required  these  unautheuticated, 
unacknowledged,  unproved  and  unrecorded 
deeds,  to  be  deposited  by  a  fixed  day,  and  de- 
clared that  if  they  were  not  thus  deposited 
they  should  be  adjudged  fraudulent  and  void 
against  subsequent  purchasers  for  valuable 
consideration,  they  could  not  have  intended  to 

five  greater  effect  to  them  than  they  had  be- 
ore,  or  to  give  them  any  preference  over  subse- 
quent deeds,  or  to  require  subsequent  purchas- 
ers, at  their  peril,  to  take  notice  of  them.  If 
the  deeds  or  conveyances  deposited  should 
667*]  prove  to  be  *authentic  and  operative, 
the  grantors  would  hold  under  them  ;  but  if 
they  were  defective  and  inoperative  to  transfer 
the  title,  they  created  no  impediment  to  future 
transfers  to  bona  fide  purchasers  for  valuable 
consideration. 

We  perceive  that,  as  regards  mortgages,  there 
is  no  express  declaration  in  the  Statute,  that  a 
registered  mortgage  shall  be  notice  to  subse- 
quent purchasers  ;  but  we  find  a  strong  and 
irresistible  implication  that  they  shall  be 
notice.  There  is  no  such  implication  in  the 
Act  of  the  8th  of  Jan.,  1794  ;  but  I  apprehend 
there  is  a  negation  of  any  implication  of 
notice,  when  the  end  of  their  being  deposited 
is  merely  to  give  such  persons  as  incline  to 
have  recourse  to  them  a  right  to  inspect  them. 
This  is  provided  as  a  facility  to  individuals, 
out  is  not  enjoined  as  a  duty. 

It  was  intimated,  on  the  argument,  that  the 
principle  of  this  decree  would  open  the  door 
most  widely  to  litigation.  I  confess,  without 
pretending  to  any  knowledge  of  the  fact,  that 
I  apprehend  much  confusion  and  litigation 
will  arise,  should  the  doctrine  laid  down  by 
the  Chancellor  be  confirmed;  but  I  am  not  influ 
enced  by  any  such  considerations.  My  opinion 
is  that  the  deposit  of  these  deeds  is  not  notice, 
and  never  was  intended  to  be  notice,  per  se,  to 
any  subsequent  bona  fide  purchasers  for  valua- 
ble consideration.  Having  come  to  this  con- 
clusion, most  fully  and  satisfactorily,  I  abstain 
from  considering  the  question  of  improvement, 
not  because  it  has  any  difficulty,  but  because 
I  consider  it  wholly  unnecessary.  My  opinion 
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is  that  the  decree  appealed  from  ought  to  be 
reversed,  and  that  the  proceedings  be  remitted, 
with  directions  that  the  respondent's  bill  be 
dismissed  with  costs,  to  be  taxed  to  the  appel- 
lants, in  the  court  below. 

PLATT  and  WOODWORTH,  JJ.,  concurred. 

This  being  the  unanimous  opinion  of  the 
court,  it  was  thereupon  ordered,  adjudged  and 
decreed  that  the  decree  of  the  Court  of  Chan- 
cery be,  in  all  things,  reversed  ;  and  that  the 
bill  of  the  complainant  in  the  Court  of  Chan- 
cery be  dismissed,  with  costs  to  the  appellants 
in  the  court  below,  to  be  taxed  ;  and  that  the 
record  be  remitted,  &c. 

Decree  of  reversal. 

Reversing— 5  Johns.  Ch.,  234. 

Cited  in— 6  Cow.,  146;  9  Cow.,  150;  8  Wend.,  624; 
Hill.  &  D.,  96. 


*ABEL  FRENCH,  MATTHIAS 
FREDENDALL  AND  SIMON  BRADT  ; 
JACOB  LA  GRANGE,  an  Infant,  by 
ELIZABETH  GRANGE,  his  Mother  and 
Guardian;  JACOB  VAN  NEST,  AND- 
ELIAS  KANE,  Appellants, 

•   v. 
GILBERT  SHOTWELL,  Respondent. 

Pleading — Plea  may  be  Good  in  Part — Judg- 
ment by  Consent — Waiver  of  Defense  of 
Usury. 

A  plea  may  be   good  in  part,  and  bad  in  part. 

Where  a  plea  is  more  extensive  than  the  subject 
matter  to  which  it  relates,  it  may  be  ordered  to 
stand  as  to  so  much  of  the  bill  to  which  it  properly 
applies ;  and  the  defendant  must  answer  as  to  the 
residue. 

A  decree  or  judgment,  by  consent,  is  binding  and 
conclusive,  unless  procured  by  fraud. 

Where  the  defendant  himself  waives  his  defense 
to  a  judgment,  on  the  ground  of  usury,  a  subsequent 
purchaser,  under  him,  with  notice  of  the  judgment,, 
cannot  impeach  it. 

A  PPEAL  from  the  decree  of  the  Court  of 
li  Chancery  of  Dec.  27,  1821,  on  a  rehearing 
on  the  plea  of  the  defendant  (5  Johns.  Ch., 
555,  569,  S.  C.);  and  a  decree  of  Aug.  8,  1822, 
on  the  report  of  the  master,  as  to  the  excep- 
tions taken  to  the  answer  accompanying  the 
plea,  and  to  the  further  answer  to  the  amended 
bill.  (6  Johns.,  Ch.,  235.) 

Mr.  J.  V.  Henry  for  the  appellants. 

Mr.  H.  Bleecker,  contra. 

Nov.  13th.  THE  COURT  (ViELiE,  Senator, 
alone  dissenting)  being  of  opinion  that  the 
decree  of  the  Court  of  Chancery  ought  to  be 
affirmed,  the  following  decree  was  entered  : 
"  Counsel  having  been  heard  in  this  cause,  and 
due  deliberation  being  thereupon  had,  it  is 
ordered,  adjudged  and  decreed  that  the  decrees 
of  the  Court  of  Chancery  in  this  cause  be 
affirmed,  and  that  the  appeal  be  dismissed  ; 
and  that  the  appellants  pay  to  the  respondent 
his  costs,  in  defending  this  appeal,  to  be  taxed , 
and  that  the  record  be  remitted,"  &c. 

Decree  of  affirmance. 
Cited  in— 9  Paige,  146. 
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669*]    *SAMUEL  SLEE,  Appellant, 

7J. 

GEORGE  BLOOM  ET  AL.,  Respondents. 

Corporation  for  Manufacturing  Purposes — Lia- 
bilities of  Stockholders — Judgment  against  Cor- 
poration— Subsequent  Dissolution — Judgment 
Conclusive  on  StockJiolders,  to  Extent  of  their 
Liabilities— Power  of  Trustees,  to  Bind  Indi- 
vidual Stockholders — Account,  when  Opened — 
Reference,  when  Improper. 

The  respondents  associated  together  for  estab- 
lishing- a  cotton  manufactory,  and  became  a  Corpo- 
ration, for  twenty  years,  according  to  the  provis- 
ions of  the  Act  (sess.  34,  ch.  67),  passed  Mar.  33, 1811 : 
the  7th  section  of  which  Act  declares  "that for  debts 
which  shall  be  due  and  owing  by  the  Company,  at 
the  time  of  its  dissolution,  the  persons  then  com- 
posing such  Company,  shall  be  individually  respon- 
sible to  the  extent  of  their  respective  shares  of  stock 
in  the  said  Company  "  The  Corporation,  Nov.  23, 
181(5,  executed  a  bond  to  the  appellant,  S.,  under 
their  corporate  seal,  on  which  a  judgment  was 
obtained,  in  May,  1871.  The  Corporation  having 
been  dissolved  in  Feb.,  1818.  Held  that  the  judg- 
ment debt  of  the  Corporation  was  binding  and  con- 
clusive on  the  respondents,  individually,  to  the 
extent  of  their  respective  shares. 

Though  the  trustees  or  agents  of  the  Company 
were  not  the  trustees  or  agents  of  the  individual 
stockholders,  yet  they  might  bind  the  individual 
stockholders  to  the  extent  of  their  respective  shares, 
in  the  event  of  a  dissolution  of  the  Company.  And 
the  individuals,  in  such  event,  became  liable  for  the 
debt  so  contracted  by  the  trustees  and  agents  of  the 
Company,  and  could  not  impeach  the  consideration 
of  such  debt,  except  by  showing  fraud  or  imposi- 
tion in  obtaining  the  bond,  or  that  it  was  founded  in 
error. 

A  defendant  is  not  entitled  to  open  an  account, 
unless  a  sufficient  foundation  has  been  laid  for  that 
purpose  in  the  answer. 

It  is  not  the  proper  course  to  refer  to  a  Boaster,  an 
examination  into  facts,  going  to  the  merits  of  the 
cause,  and  as  to  which,  proofs  have  been  taken  in 
chief,  in  the  usual  way. 

Citation-1  N.  R.  L.,  347. 

A  PPEAL  from  the  Court  of  Chancery.  This 
-LA.  cause  came  before  this  court,  at  its  last 
session,  by  an  appeal  from  a  former  decree  of 
the  Court  of  Chancery,  and  after  hearing 
counsel  on  that  appeal,  the  decree  was  reversed, 
and  the  record  remitted  to  the  Court  of  Chan- 
cery. The  original  case  in  chancery  will  be 
found  reported  in  5  Johns.  Ch.,  pp.  366-388, 
and  the  proceedings  on  the  appeal  in  this  court, 
in  19  Johns,  pp.  456-486.  The  remit  titur  hav- 
ing been  filed  in  the  Court  of  Chancery,  the 
following  decree  was  entered  in  that  court, 
May  27,  1822:  "On  reading  and  filing  the 
remittitur,  in  this  cause,  from  the  Court  for 
the  Trial  of  Impeachments  and  the  Correction 


NOTE.— Corporation  —  Personal  liability  of  stock- 
TioJders— Effect  of  judgment  against  corporation  in 
action  agaimt  stockholder. 

"A  judgment  obtained  against  the  corporation  is 
certainly  conclusive  (until  reversed  for  error  or 
impeached  for  fraud)  in  a  suit  to  charge  the  stock- 
holders upon  their  unpaid'  stock  subscribtions ;  and 
by  analogy  it  should  also  be  held  conclusive  in  a 
suit  to  charge  them  upon  their  individual  liability 
to  creditors. "  Morawetz  on  Private  Corporations, 
sec.  619,  citing  Donworth  v.  Coolbaugh,  5  la.,  300 : 
Milliken  v.  Whitehouse,  49  Me.,  537 ;  Came  v.  Brig- 
ham,  39  Me.,  35 ;  Slee  v.  Bloom,  supra. 

Compare,  also.Stephens  v.  Fox,  83  N.Y.,  313;  Wilson 
v.  The  Stockholders,  43  Pa.  St.,  424. 

See  as  to  construction  of  N.  Y.  Statute,  Moss  v. 
McCullough,  5  Hill,  87  ;  McMahon  v.  Macy,  51  N.  Y., 
155;  Miller  v.  White,  50  N.  Y.,  137,  these  authorities 
being  in  some  respects  inconsistent  with  the  above. 
See,  also,  Grund  v-  Tucker,  5  Kans.,  70;  Coalfield  Co. 
v.  Peck,  98  III.,  139:  Bronson  v.  Life  Ins.  Co.,  85,  N. 
C.,  411;  Weber  v.  Fickey.,  52  Md.,  500. 
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of  Errors,  and  the  counsel  for  the  parties  hav- 
ing been  heard  thereon,  it  is  ordered,  adjudged 
and  decreed  that  the  order,  judgment  and 
decree  of  the  said  court,  be  carried  into  full 
effect  :  It  is,  therefore,  ordered,  adjudged  and 
decreed  that  it  be  referred  to  one  of  the  mas- 
ters of  this  court,  to  ascertain  and  report  the 
amount  of  debt  due,  with  interest,  to  the  com- 
plainant, from  the  Dutchess  Cotton  Manufac- 
tory ;  and  that,  in  order  to  ascertain  such 
amount,  the  pleadings  and  proofs,  in  this  cause, 
be  given  in  evidence,  and  such  further  com- 
petent proof  as  either  party  might  think  proper 
to  furnish  ;  and  that,  on  such  reference  all 
*payments  made  by  the  defendants,  [*67O 
respectively,  on  their  shares,  be  duly  credited. 
And  further,  that  the  defendants,  Cyrenus 
Crosby,  Albert  Cox  and  George  Bloom,  be 
allowed,  by  way  of  set-off,  any  demand  which 
they,  or  either  of  them,  have,  and  which 
ought  in  justice  to  be  allowed  ;  and  that  the 
master  report  with  all  convenient  speed  ;  and 
all  further  questions  are  reserved  ;  and  it  is 
further  ordered,  that  if  any  questions  arise 
before  the  master,  touching  the  admissibility 
of  the  proof,  in  relation  thereto,  the  master  be 
at  liberty  to  apply  for  further  directions,  and 
to  state,  at  the  same  time,  Ihe  nature  of  the 
questions,  and  of  the  proof." 

A  reference  was  accordingly  had  before  one 
of  the  masters  of  the  Court  of  Chancery,  who, 
June  14,  1822,  made  his  report,  as  follows : 

"  That  having  been  attended  by  counsel  on 
behalf  of  the  complainant  and  defendants  in 
the  above  cause,  and  having  proceeded  upon 
the  matters  referred  by  such  decretal  order, 
certain  questions  of  an  equitable  nature  have 
arisen,  which  it  would  be  for  the  advantage  of 
all  parties,  should  be  brought  before  the  court 
for  decision,  before  a  further  investigation  of 
the  accounts  is  made  ;  and  under  the  authority 
to  that  effect,  contained  in  such  decretal  order, 
I  thereupon  make  this  my  separate  report. 
*In  order  to  establish  the  amount  of  the  debt 
due  to  the  above  complainant  by  the  Dutchess 
Cotton  Manufactory,  an  exemplification  of  the 
record  of  a  judgment  in  the  Supreme  Court  of 
the  State  of  N.  Y.,  in  favor  of  the  complainant, 
against  the  said  manufactory,  has  been  pro- 
duced before  me  ;  which  judgment  was  dock- 
eted the  19th  of  May,  1822.  and  given  for  the 
sum  of  $46,986  debt,  and  $30.29  costs,  such 
debt  being  the  penalty  of  a  bond  to  that 
amount,  upon  which  such  judgment  was  had. 
v>From  the  proved  and  admitted  facts  in  this 
cause,  it  appears  that  such  bond  was  executed 
by  the  President,  Directors  and  Company  of 
the  said  manufactory,  on  the  22d  of  November, 
1816  :  and  was  conditioned  for  the  payment  of 
$23,493.35,  with  interest  from  the  5th  of  Nov- 
ember, 1816;  that,  such  condition  was  the  bal- 
ance of  the  account  of  the  complainant  with 
the  manufactory,  as  finally  *adjusted  [*67 1 
by  the  trustees  ;  that,  with  a  view  to  such 
adjustment,  the  said  trustees  had  appointed  a 
committee  of  three  of  the  members  of  their 
Board, the  President  and  two  others;  the  last  two 
of  whom  reported  their  examination  of  such 
accounts,  and  a  balance  of  $24,443. 35|  due  to  the 
complainant  from  which  amount  $950  were 
deducted  by  resolution  of  such  trustees,  and 
the  bond  was  executed  as  aforesaid,  for  the 
balance,  viz. :  the  sum  of  $23,493.35. 
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The  counsel  of  the  complainant  exhibited  a 
statement  of  his  claim,  charging  the  Company 
with  the  condition  of  the  said  bond  and  inter- 
est, and  giving  credit  thereupon  for  such  sums 
of  'money  as  he  alleged  were  properly  to  be 
allowed  ;  and  contended  that  the  balance  so 
found  was  the  true  balance  due  from  the  said 
Company  to  the  complainant,  and  to  be  re- 
ported as  such,  unless  further  proper  credits 
upon  the  amount  of  such  condition  could  be 
proved  by  the  defendants.  On  the  part  of  the 
defendants  it  was  then  claimed  and  insisted 
that  the  aforesaid  liquidation  of  the  accounts 
of  the  complainant  and  the  bond  and  judg- 
ment consequent  thereupon,  were  not  conclu- 
sive upon  them  as  to  the  true  amount  of  debt 
due  to  the  complainant,  but  that  they  were  at 
liberty  to  contest  and  falsify  the  same  under 
the  decree  of  reference,  and  the  remittitur  of 
the  Honorable,  the  Court  of  Errors,  in  this 
cause  ;  and  required  that  I  should  hear  their 
allegations  and  proofs  in  relation  thereto. 

And  having  considered  such  decree  and 
remittitur,  I  am  of  opinion  that  they  neither 
expressly  direct  that  the  aforesaid  judgment 
and  liquidation  should  be  received  as  conclu- 
sive, nor  that  the  consideration  or  particulars  of 
the  same  should  be  opened  and  gone  into;  but 
have  left  the  same  to  be  determined  to  be  con- 
clusive or  prima facie  evidence  of  the  debt  to 
be  ascertained,  according  to  the  principles  of 
equity  applicable  to  the  facts  which  should  ap- 
pear respecting  them.  In  order  to  procure  the 
said  account  to  be  opened,  and  certain  items 
thereof  investigated,  the  defendants  have  al- 
leged that  there  was  fraud  or  error  in  such 
accounts  in  the  following  particulars : 

They  alleged,  and  offered  to  prove,  by  the 
testimony  in  the  cause,  and  further  competent 
O72*]  proof,  that  the  land,  site,  *water  priv- 
ileges, dam,  raceway  and  the  buildings,  part 
of  the  property  sold  by  the  complainant  were 
not,  at  the  date  of  such  purchase,  of  one  half 
the  value  at  which  they  were  charged  by  the 
complainant  and  estimated  by  the  committee 
of  the  trustees  ;  that  a  portion  of  such  land 
then  pretended  to  be  sold,  and  actually  includ- 
ed within  the  boundaries  in  the  deed  to  the 
Company,  had  been  previously  sold  and  con- 
veyed by  the  complainant  to  one  George  Reid; 
that  after  such  latter  conveyance,  the  com- 

Elainant  had  built  the  factory  in  part  upon  the 
ind  so  conveyed  to  Reid  ;  and  that  such  facts 
had  come  to  the  knowledge  of  the  defendants 
within  a  short  time  previous  hereto.  That 
the  complainant  had  also,  previous  to  such 
sale  to  the  said  Company,  sold  or  conveyed  to 
said  Reid  a  water  privilege  for  the  use  of  his 
paper  mill,  to  such  extent  as  such  paper  mill 
should  require,  and  that  the  privilege  actually 
vested  in  such  Company,  by  his  deed  to  them, 
was  only  the  right  to  the  surplus  water  not  re- 
quired by  said  Reid  for  such  purpose  ;  that  of 
all  these  facts,  the  trustees  (other  than  the 
committee),  as  well  as  the  stockholders  gen- 
erally, were  wholly  ignorant,  and  that  such 
committee  were  either  not  informed  thereof, 
or,  if  informed,  unwarrantably  concealed  them; 
and  that  the  facts  above  mentioned  materially 
diminish  the  value  of  the  said  premises  be- 
low the  amount  of  the  charge  and  estimate. 

As  to  the  above  allegation  and  offer,  I  re- 
port, that  I  have  concluded  not  to  admit  any 
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proof  as  to  any  portion  of  such  property 
being  overvalued,  if  the  excess  of  valuation 
appears  to  be  error  of  judgment  merely  upon 
a  full  knowledge  of  facts ;  but  to  require 
the  defendants  to  show  unwarranted  and  de- 
ceptive representations,  or  concealment  of  ma- 
terial facts  on  the  part  of  the  complainant,  or 
connivance  of  such  committee  with  respect  to 
the  same.  It  has  been  further  alleged  by 
the  defendants  that  they  had  proved,  by  the 
testimony  in  this  case,  that  the  complainant 
had  contracted  to  sell  such  factory  and  ma- 
chinery at  the  prices  they  originally  cost  him  ; 
that  the  spindles,  part  of  such  machinery,  had 
originally  cost  the  sum  of  $12,  and  had  been 
charged  and  allowed  for  at  the  sum  of  $16. 

That  it  has  been  objected  on  the  part  of  the 
complainant  *that  the  evidence  in  re-  [*C>73 
lation  to  such  matter  was  clearly  inadmissible, 
being  statements  made  by  the  defendants  in 
this  case,  who  were  examined  under  an  order 
of  this  court,  on  the  application  of  other  de- 
fendants, and  that,  in  my  opinion,  even  if  such 
evidence  could  be  received,  it  does  not  estab- 
lish the  fact  that  such  contract  was  made  as  a 
condition  of  the  sale,  and  I  find  sufficient  tes- 
timony to  conclude  that  the  said  sum  of  $16 
was  not  an  unfair  price;  and  that,  in  my  opin- 
ion, no  further  evidence  ought  to  be  received 
in  relation  to  the  alleged  contract,  or  to  the 
value  of  such  spindles.  The  defendants  also 
alleged  that  it  is  proved,  by  the  testimony  in 
that  cause,  that  a  picker,  part  of  such  ma- 
chinery, was  charged  $50  higher  than  it  had 
cost  the  said  complainant,  which  was  in  viola- 
tion of  his  alleged  contract  to  sell  to  the  Com- 
pany at  cost,  as  well  as  an  unjust  overvalua- 
tion of  the  said  article. 

The  defendants  further  alleged  that  manifest 
error  appeared  in  the  item  of  such  account,  al- 
lowing the  sum  of  $1,416  for  the  service  of  the 
complainant,  from  Jan.,  1814,  at  the  rate  of 
$500  a  year,  and  a  like  allowance  to  Nathan 
Moulthrop  for  the  same  period  ;  that  such  al- 
lowance commenced  about  one  year  and  three 
months  prior  to  the  actual  purchase  of  the 
premises  by  the  Company,  and  .was  illegally 
and  unjustly  allowed  ;  and  further,  that  it 
appeared  by  the  testimony  that  such  servfces 
were  greatly  overvalued.  That  there  was, 
also,  manifest  error  in  such  account  in  charg- 
ing interest  on  the  sum  of  $30,000,  for  two 
years  and  ten  months,  making  such  interest 
to  be  allowed  for  the  period  of  more  than  one 
year  prior  to  the  purchase  of  such  premises  by 
the  Company. 

And  that  there  was  manifest  error  in  a  de- 
duction of  fifteen  per  cent,  upon  the  proceeds 
of  certain  cloth  and  yarn  sold  at  the  factory  by 
the  complainant,  as  agent,  which  sum,  it  has 
been  contended,  is  apparently  a  deduction  by 
way  of  commission,  for  the  use  of  the  com- 
plainant. 

In  these  particulars,  the  defendants  have 
alleged  that  there  were  gross  errors  in  such 
account,  as  well  as  in  other  items  not  partic- 
ularized, and  required  that  the  same  should 
be  investigated.  And  having  considered  the 
matters  above  stated,  and  heard  the  arguments 
of  counsel  thereupon.  I  am  *of  opinion,  [*O74 
and  so  report,  that  the  defendants  are  entitled, 
on  the  reference  now  before  me,  to  falsify  and 
surcharge  the  said  account  at  large  ;  specify  - 
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ing  and  going  into  proof  of  any  error  of  such 
a  nature  and  description  as,  upon  a  bill  filed 
to  open  the  account,  if  properly  charged,  and 
duly  proved,  would  be  declared  a  sufficient 
error  by  this  court,  to  be  amended  by  its  direc- 
tion." 

The  appellant  excepted  to  the  report,  and 
filed  his  exceptions,  as  follows  : 

"1st  Exception.  For  that  it  appears  by  said 
report,  that  said  master  considered  and  ad- 
judged that  the  decretal  order,  referring  said 
cause  to  him,  and  the  remittitur  mentioned  in 
said  report,  neither  expressly  direct  that  the 
judgment  and  liquidation  mentioned  therein 
should  be  received  as  conclusive,  nor  that  the 
consideration  of  particulars  of  the  same  should 
be  opened  or  gone  into,  but  left  the  same  to  be 
determined  to  be  conclusive  orprima  facie  evi- 
dence of  the  debt,  to  be  ascertained  according 
to  the  principles  of  equity,  applicable  to  facts 
which  should  appear  respecting  them  ;  where- 
as the  complainant  contends  that  the  clear  and 
legal  import  of  the  express  direction  given  in 
said  decretal  order  and  remittitur,  is  to  admit 
competent  proof  of  payments  made  towards 
said  judgment,  but  not  to  give  any  evidence  to 
lessen,  impeach  or  destroy  the  consideration 
on  which  said  judgment  was  founded. 

2d  Exception.  That,  although  the  master 
has  determined  not  to  admit  any  proof  that 
the  land,  factory  site,  water  privilege,  race- 
way and  buildings  are  overvalued,  if  the 
excess  of  valuation  appears  to  be  an  error  of 
judgment  merely  upon  a  full  knowledge  of 
the  facts  ;  still  he  has  adjudged  it  proper  to 
permit  the  defendants  to  show  what  he 
denominates  unwarranted  and  deceptive  rep- 
resentations or  concealment  of  material  facts 
on  the  part  of  the  complainant,  or  connivance 
of  such  committee  with  respect  to  the  same  ; 
whereas,  the  complainant  contends  that  no 
such  testimony  can  be  given,  under  the  plead- 
ings in  this  cause,  according  to  the  rules  of 
evidence,  for  that  the  defendants  have  not,  in 
any  part  of  said  pleadings,  alleged  any  such 
unwarranted  and  deceptive  representations  or 
concealment  of  material  facts,  nor  have  they 
in  their  answer,  or  otherwise,  ever  set 
675*]  *forth  or  suggested  that  any  such 
incumbrance  existed  on  said  factory  premises, 
or  in  relation  to  said  water  privileges^  by 
means  of  any  previous  conveyance  by  the 
complainant  "to  George  Reid,  or  any  other 
person,  or  that  any  part  of  said  factory  was 
built  on  said  Reid's  land  ;  and  that  it  appears, 
according  to  the  facts  admitted  and  proved  in 
the  case,  that  the  defendants  have  never  sus- 
tained, and  can  never  sustain  any  injury,  by 
any  such  incumbrance,  if  the  same  existed. 

3d  Exception.  For  that  it  appears,  from 
said  report,  that  the  said  master,  in  consider- 
ing the  proofs  in  the  cause,  considered  the 
depositions  of  the  defendants  themselves  as 
legal  evidence  in  ascertaining  the  amount  due 
to  the  complainant  ;  whereas,  the  complain- 
ant contends  that  the  depositions  of  the 
defendants,  or  any  evidence  given,  or  to  be 
given  by  them,  or  any  of  them,  relative  to  the 
subject  of  reference,  is  altogether  illegal  and 
inadmissible. 

4th  Exception.  For  that  the  said  master 
has  adjudged  and  reported  that  the  defend- 
ants are  entitled,  on  the  reference,  to  falsify 
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and  surcharge  the  account  at  large,  and  the 
several  items  thereof,  specifying  and  going 
into  proof  of  any  error  of  such  nature  and 
descriplion  as,  upon  a  bill  filed  to  open  the 
account,  if  properly  charged  and  duly  proved, 
would  be  declared  a  sufficient  error  by  this 
court,  and  be  amended  by  its  direction.  But 
the  complainant  contends  that  any  such  evi- 
dence would  be  illegal  and  inadmissible  under 
the  pleadings  in  this  cause, for  that  the  defend- 
ants have  not  in  their  answers,  or  any  of  them, 
alleged  or  averred  any  mistake  or  error  in  any 
item  or  items  of  said  account,  and  that  any 
testimony  tending  to  show  any  such  mistake 
or  error  in  any  of  the  items  of  said  account, 
would  be  a  surprise  upon  the  complainant, 
and  what  he  could  not  come  prepared  to 
meet. 

Addition  to  the  4th  Exception.  And  that 
the  defendants  ought  not  to  be  permitted  to 
surcharge  or  falsify  as  to  any  article  con- 
tained in  the  first  purchase  made  by  the 
Dutchess  Cotton  Manufactory  of  the  com- 
plainant, amounting  to  $30,912  ;  for  that  it 
appears,  by  the  pleadings  and  proofs  in  the 
case,  that  the  price  of  all  the  articles  was 
fixed  and  settled  by  the  parties,  by  express 
contract,  at  the  time  *said  purchase  [*076 
was  made,  and  that  the  defendants  cannot 
now  be  permitted  to  give  any  evidence  to  vary 
said  price  or  the  terms  of  said  contract. 

5th  Exception.  For  that  said  report  goes 
to  open  an  account  for  examination,  which  has 
been  settled  by  the  defendants  themselves,  or 
some  of  them  acting  as  trustees  for  themselves, 
and  the  other  of  said  defendants,  and  after 
making  large  deductions  from  the  amount  of 
the  complainant's  original  demand,  by  way  of 
adjustment,  and  the  correction  of  all  errors, 
and  executing  a  bond  for  the  balance,  and  suf- 
fering a  judgment  to  be  obtained  on  said  bond 
in  a  suit  at  law  ;  and  that  without  any  allega- 
tion or  suggestion  in  the  pleadings,  in  this 
cause,  of  fraud  or  deception,  on  the  part  of 
the  complainant,  in  obtaining  said  bond  or 
judgment  ;  whereas,  the  complainant  con- 
tends that  the  defendants  are  precluded  by 
said  settlement,  bond  and  judgment,  from 
opening  said  account,  and  from  any  examina- 
tion into  the  items  composing  the  same,  or 
any  part  thereof,  and  that  said  judgment 
ought  to  be  received  and  considered  by  said 
master  as  conclusive  evidence  of  the  complain- 
ant's demand." 

The  respondents  also  excepted  to  the  re- 
port, and  filed  their  exceptions,  as  follows : 

"  1st  Exception.  For  that  the  said  master 
has  stated,  in  his  report,  that  he  had  con- 
cluded, if  the  accounts  between  the  said 
parties  should  be  directed  to  be  opened  and 
gone  into,  '  not  to  admit  any  proofs  as  to  any 
portion  of  such  property '  (meaning  the  prop- 
erty sold  and  conveyed  by  the  complainant 
to  the  Dutchess  Cotton  Manufactory)  '  being 
overvalued,  if  the  excess  of  valuation  appears 
to  be  error  of  judgment  merely,  upon  a  full 
knowledge  of  facts,  but  to  require  the  defend- 
ants to  show  unwarranted  and  deceptions  rep- 
resentations or  concealment  of  material  facts 
on  the  part  of  the  complainant,  or  conniv- 
ance of  such  committee  with  respect  to  the 
same  ;'  whereas,  the  defendants  contend  that 
the  said  master  ought  to  have  determined  and 
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concluded  that  any  overvaluation  of  any  part 
of  the  said  property  might  be  shown  by  the 
defendants  without  restriction,  and  that  the 
said  defendants  might  be  permitted  to  show, 
on  the  accounting  before  the  master,  what 
was  the  actual  and  fair  value  and  worth  of 
such  property  at  the  time  of  the  sale. 
677*]  *2d  Exception.  For  that  the  said 
master,  in  the  said  report,  has  stated  that  the 
defendants  had  alleged  that  it  was  proved  by 
the  testimony  in  the  case  that  the  complainant 
had  contracted  to  sell  the  factory  and  machin- 
ery at  the  prices  they  originally  cost  him,  and 
that  the  same  had  been  "in  fact  charged  at  a 
higher  price,  and  that,  '  in  his  opinion,  the 
evidence  does  not  establish  that  such  contract 
was  made  as  a  condition  of  the  sale  ;'  and 
that  he  finds  '  sufficient  testimony  to  conclude 
that  the  sum  of  $16  was  not  an  unfair  price, 
and  that  no  further  evidence  ought  to  be 
received  in  relation  to  the  said  alleged  contract, 
or  to  the  value  of  such  spindles  ;'  whereas, the 
defendants  contend,  that  the  master  ought  to 
have  decided  that  the  evidence  does  establish 
that  such  contract  was  made,  as  a  part  of  the 
contract  of  sale  ;  and  that  the  defendants 
should  be  permitted  to  prove  such  contract  by 
further  and  other  evidence  ;  and  to  show,  by 
further  evidence,  what  was  the  real  cost  of  the 
said  factory  and  machinery  to  the  complain- 
ant ;  and  to  also  show,  by  further  evidence, 
what  was  the  real  and  fair  value  of  such 
spindles  at  the  time  of  the  sale. 

3d  Exception.  For  that  the  master  has 
reported,  '  that  the  defendants  are  entitled,  on 
the  reference  now  before  him,  to  falsify  and 
surcharge  the  said  account  at  large  ;'  whereas, 
the  defendants  contend  that  the  said  account 
ought  to  be  opened  generally, and  the  complain- 
ant be  called  upon  to  substantiate  all  the  items 
of  the  same." 

The  cause  was  brought  to  a  hearing  in  the 
Court  of  Chancery,  on  the  exceptions  taken 
by  the  parties  to  the  master's  report ;  and  the 
Chancellor,  Sept.  17,  1822,  made  the  following 
order  and  decree : 

"  This  cause  having  been  brought  to  a  hear- 
ing at  the  last  term,  upon  exceptions,  taken 
on  the  part  of  the  complainant,  to  the  report 
of  Murray  Hoffman,  Esq.,  one  of  the  masters 
of  this  court,  and  the  same  being  argued  by 
Mr.  Phtto  Haggles,  of  counsel  for  the  com- 
plainant, in  support  of  the  said  exceptions, 
and  by  Mr.  Stockholm  and  Mr.  Tlwma*  J.  Oak- 
ley, of  counsel  for  the  defendants,  in  opposi- 
tion to  the  said  exceptions,  and  the  pleadings 
and  proofs  and  documents  in  the  cause,  in 
the  reference  to  the  said  exceptions,  and  the 
678*]  *master's  report  and  the  said  excep- 
tions being  duly  considered  ;  it  is  ordered, 
adjudged  and  decreed  that  all  and  singular 
the  said  exceptions  be,  and  the  same  are  here- 
by overruled.  And  inasmuch  as  the  decisions 
of  the  master,  on  the  points  excepted  to,  in  the 
first,  second,  fourth  and  fifth  exceptions,  and 
with  the  addition  to  the  fourth  exception,  are 
correct,  and  the  judgment  against  the  Com 
pany,  in  its  corporate  character,  is  not  binding 
and  conclusive  upon  the  defendants,  when 
charged  in  their  private  and  individual 
character  ;  and  inasmuch  as  a  sufficient  foun- 
dation has  been  laid  by  the  pleadings  for  open- 
ing the  accounts  ;  and  inasmuch  as  the  third 
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exception  does  not  appear  to  be  founded  on 
fact,  as  no  such  decision  of  the  master,  as  is 
therein  excepted  to,  appears  in  the  report  ; 
and  this  cause  having,  at  the  same  time,  been 
brought  to  a  hearing,  upon  exceptions  taken 
on  the  part  of  the  defendants  to  the  said 
report,  and  the  said  exceptions  argued  by  the 
same  counsel,  on  behalf  of  the  respective 
parties,  as  aforesaid,  and  duly  considered  ;  it 
is  further  ordered,  adjudged  and  decreed  that 
the  first  exception,  taken  oil  the  part  of  the 
defendants,  be  allowed,  and  that  the  defend- 
ants ought  to  be  permitted  to  show  before  the 
master,  if  they  are  able,  by  competent  and 
satisfactory  testimony,  a  material  overvalu- 
ation of  the  property  referred  to,  in  and  by  the 
said  exceptions,  at  the  date  of  the  purchase 
thereof,  from  whatever  cause  such  excess  of 
valuation  was  produced.  The  great  and1 
leading  principle  applicable  to  most  of  the 
exceptions  to  the  report  being,  that  the  acts  of 
the  trustees  or  agents  of  the  Company,  while 
it  subsisted  as  a  Corporation,  however  binding 
and  conclusive  upon  the  Company  in  its  cor- 
porate capacity,  and  over  the  corporate  prop- 
erty, are  not  binding  and  conclusive  upon  the 
individual  stockholders  of  the  Company, 
when  charged  in  their  persons  and  property 
in  their  individual  character  ;  inasmuch  as,  in 
that  character,  they  never  were  represented 
by  such  agents  or  trustees.  And  it  is  f  urtlier 
ordered,  adjudged  and  decreed  that  the  second 
exception,  taken  on  the  part  of  the  defendants, 
also  be  allowed ;  inasmuch  as  the  defendants 
ought  to  be  permitted  to  prove,  if  they  are 
able,  by  competent  and  satisfactory  proof,  the 
contract  therein  referred  to,  and  what  was  the 
real  cost  of  the  said  factor}7  and  the  machinery, 
to  the  *complainant,  and  what  was  the  [*67O 
real  and  fair  value  of  the  spindles  therein 
referred  to,  at  the  time  of  the  sale.  And  it 
is  further  ordered,  adjuged  and  decreed  that 
the  third  exception,  on  the  part  of  the  defend- 
ants, be  overruled  ;  and  the  question  of  costs, 
arising  on  the  exceptions,  taken  on  each  side, 
as  aforesaid,  to  the  said  report,  is  hereby 
reserved." 

From  this  decree  an  appeal  was  entered  to 
this  court. 

Mr.  P.  Raggles,  for  the  appellant,  contended 
that  the  decree  of  the  Court  of  Chancery 
ought  to  be  reserved,  for  the  following  rea- 
sons : 

1.  Because  the  Statute  (1  N.  R.  L.,  247) 
declares  "  that  for  all  the  debts  which  shall  be 
due  and  owing  by  the  Company  at  the  time  of 
its  dissolution,  the  persons  then  composing 
such  Company,  shall  be  individually  responsi- 
ble to  the  extent  of  their  respective  shares  of 
stock  in  the  Company,  and  no  further."  And 
it  is  manifest  from  the  same  Statute,  as  well  as 
from  general  principles  of  law,  that  no  con- 
tract can  be  made,  or  debt  contracted,  in  behalf 
of  the  Company,  but  by  the  trustees  ;  yet  His 
Honor,  the  Chancellor,  has  decreed  "that  the 
acts  of  the  trustees  or  agents  of  the  Company, 
while  it  subsisted  as  a  Corporation,  however 
binding  and  conclusive  upon  the  Company  in 
its  corporate  capacity,  and  over  the  corpo- 
rate property,  are  not  binding  and  conclu- 
sive upon  the  individual  stockholders,  when 
charged  in  their  persons  and  property  in  their 
individual  character  ;  which  decree,  the  appel- 
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lant  insists,  is  in  direct  opposition  to .  the 
Statute,  and  would  amount  to  a  virtual  repeal 
of  the  same,  inasmuch  as  the  individual  stock- 
holders can  never  be  made  liable  under  the 
Act,  unless  they  are  liable  to  pay  the  debts  of 
the  Corporation,  according  to  the  contracts  of 
the  trustees,  as  no  other  debts  can  exist 
.against  the  Corporation  at  the  time  of  its  dis- 
solution. 

2.  Because,  in  and  by  said  decree,  it  is  ad- 
judged and  declared  generally  that  a  sufficient 
foundation  has  been  laid  by  the  pleadings  in 
the  cause  for  opening  the  accounts  between 
the  appellant  and  the  Company,  thereby  open- 
ing said  accounts  without  restriction  or  limita- 
tion, and  subjecting  the  appellant  to  be  sur- 
prised  by    facts   not    put    in    issue,    and  to 
G8O*]  *objections  of  which  he  could  have  no 
previous  knowledge,  and  which  might  be  re- 
newed and  varied  before  the  master,  at  the 
will  of  the  defendants. 

3.  Because  it  is  decreed  that  the  several  ex- 
ceptions taken   by  the  appellant  to  the  mas- 
ter's  report    be    overruled    and    disallowed; 
whereas,  the  appellant  insists  that  the  said 
several  exceptions,  for  the  causes  and  reasons 
therein  assigned,  were  well  and  properly  taken 
and  ought  to  have  been  allowed. 

4.  Because  it  is  decreed  that  the  first  exception 
taken  by  the  defendants  to  the  master's  report 
be  allowed, and  that  the  defendants  be  permitted 
to  prove,  before  the  master,  any  material  over- 
valuation of  the  property  sold  by  the  complain- 
ant to  the  Dutchess  Cotton  Manufactory  at  the 
time  of  sale,  from  whatever  cause  such  excess 
•of  valuation  was  produced;  whereas  the  ap- 
pellant insists  that  no  such  proof  can  be  legally 
admitted,  as  said  property  was  sold  by  special 
•contract,  -and  the  price  agreed  upon  by  the 
parties  at  the  time  of  the  sale;  and  especially 
after  the  opinion  and  decision  of  this  court, 
that  all  charge,  or  pretense  of  fraud,  in  the 
sale  of  said  property,  was  utterly  without 
foundation. 

5.  Because  it  is  decreed  that  the  second  ex- 
ception taken  by  the  defendants  to  said  report 
be  allowed,  by  the  general  allowance  of  which, 
it  is,  in  effect,  decided  that  the  master  ought 
to  have  considered  the  testimony  of  the  de- 
fendants themselves  as  sufficiently  proving  the 
•contract  mentioned  in  said  exception,  though 
they  were  all  directly  interested  in  giving  such 
testimony,  and  although  said  testimony  was 
objected  to  by  the  appellant  as  illegal  and  im- 
proper. 

6.  Because  His  Honor,  the  Chancellor,  has 
•decreed  that,  for  the  purpose  of  reducing  the 
appellant's  demand,  the  defendants  ought  to 
be  permitted  to  prove,  before  the  master,  a 
pretended  contract  made  by  the  appellant,  to 
;sell  the  factory  and  machinery  to  the  Company 
for   the  price  which  they  originally  cost  him, 
though  no  such  contract  is  alleged,  or  even 
alluded  to,  in  the  answers  of  the  defendants, 
or  any  of  them,  or  in  any  part  of  the  plead 
ings;  and  that  the  defendants  ought,  for  the 
•68 1*]  same  purpose,  to  be  permitted  to  *prove 
what  was  the  real  cost  of  said  factory  and 
machinery  to  the  appellant. 

7.  Because,  by  said  decree,  if  carried  into 
•effect,  the  acts  of  the  trustees,  as  agents  of  the 
Company,  and  of  the  respondents,  would  be 
made  conclusive    and   binding    in    all    cases 
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where  their  operation  should  be  in  favor  of  the 
respondents,  but  inoperative  and  void  in  all 
cases  where  their  operation  should  be  in  favor 
of  the  appellant;  and  that  at  the  election  of  the 
respondents. 

He  cited  1  Atk.,  1;  3  Bro.  Ch.,  266;  2  Bro. 
Ch.(  31;  1  Madd.  Ch.,  81-83;  3  Ves.,  565,  566; 
9  Ves.,  266;  1  Sch.  &  Lef.,  192.  As  to  opening 
accounts:  1  Ves.,  289;  2  Ves.,  Jr.,  51;  2  P. 
Wms.,  93,  94;  1  P.  Wms.,  734-737;  3  P.  Wms., 
Ill;  3  Bro.  Ch.,  74;  Cooper  Eq.  PI.,  96.  As 
to  interest:  2  Atk.,  212,  440,  441;  Ambl.,  584; 
11  Ves.,  358.  359;  1  Ves.,  Jr.,  157-164;  5  Ves., 
803;  17  Ves.,  26;  1  Madd.  Ch.,  491. 

Mr,  Oakley,  contra.  He  cited  3  Johns.  Ch., 
280;  1  Madd.  Ch.,  81,  82;  9  Ves.,  266;  6  Ves., 
486; '4  Ves.,  411;  14  Ves.,  409;  2  Ves.,  135; 
136;  7  Ves.,  617;  3  Day,  52. 

SPENCER,  Ch.  J.  By  the  former  decree  of 
this  court,  the  respondents  were  required  to 
pay  towards  the  discharge  of  the  appellant's 
debt  against  the  Dutchess  Cotton  Manufactory 
the  amount  of  their  respective  shares  of  stock 
of  $100  each,  or  so  much  thereof  as  was 
necessary  to  pay  the  appellant's  debt  when 
ascertained. 

,  In  obedience  to  this  decree,  the  Court  of 
Chancery  referred  the  ascertainment  of  that 
debt  to  a  master,  who  has  made  his  report  to 
that  court,  and  both  parties  have  excepted  to 
it;  the  appellants  counsel  contending  that 
under  the  decree  the  master  could  receive  no 
evidence  to  lessen,  impeach  or  destroy  the  con- 
sideration of  the  judgment  obtained  by  the 
appellant  against  the  Company.  He  also  ex- 
cepted to  the  report,  contending  that  no  evi- 
dence can  be  taken  by  the  master  under  the 
pleadings  in  the  cause,  of  any  unwarranted 
and  deceptive  representations  or  concealment 
*of  material  facts  as  to  the  value  of  [*G82 
the  property  sold  by  the  appellant  to  the  Com- 
pany, nor  could  any  evidence  be  given  of  any 
incumbrances  on  the  property,  in  consequence 
of  any  previous  conveyance  to  George  Reid, 
or  any  other  person.  Another  exception  is 
that  the  master  has  reported  that  the  respond- 
ents are  entitled  to  falsify  and  surcharge  the 
appellant's  account  at  large,  which,  it  is  in- 
sisted, ought  not  to  be  done  under  the  plead- 
ings in  the  cause.  These  are  the  material 
points  of  exception  on  the  part  of  the  appellant. 

The  respondents  have  also  excepted  to  the 
report:  (1.)  Because  the  master  has  decided 
not  to  admit  proof  of  the  overvaluation  of  the 
property  sold,  if  such  overvaluation  appears 
to  be  the  error  of  judgment  only,  upon  a  full 
knowledge  of  facts;  the  counsel  contending 
that  he  ought  to  have  admitted  such  evidence 
without  restriction,  and  that  they  ought  to 
have  been  allowed  to  show  the  actual  and  fair 
value  and  worth  of  such  property  at  the  time 
of  the  sale;  (2.)  Because  the  master  ought  to 
have  allowed  the  defendants  to  prove  that  the 
original  contract  of  sale  was  that  the  appellant 
agreed  to  sell  the  factory  and  machinery  at 
the  prices  they  originally  cost  him,  and  should 
not  have  decided  that  they  had  failed  to  prove 
such  contract;  and  (3.)  Because  the  accounts 
ought  to  be  opened  generally,  and  the  appel- 
lant required  to  substantiate  all  the  items  of 
the  same, 

The  Chancellor  has  decided  that  the  judg- 
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ment  is  not  binding  or  conclusive  upon  the 
respondents  in  their  individual  capacities,  on 
the  ground  that  the  acts  of  the  trustees,  while 
the  Corporation  subsisted,  however  binding  on 
the  Corporation  and  its  property,  are  not  bind- 
ing and  conclusive  upon  the  individual  stock- 
holders; and  he  has  ftso  decided  that  the 
master  shall  hear  evidence  of  an  overvaluation 
of  the  property  sold  to  the  Company,  from 
whatever  cause  such  excess  of  valuation  was 
produced.  He  has  f  uther  decided  that  evidence 
may  be  taken  by  the  master  of  the  actual  cost 
of  the  factory  and  machinery  to  the  appellant, 
and  of  the  real  and  fair  value  of  the  spindles 
at  the  time  of  the  sale;  and  all  the  exceptions 
taken  by  the  appellant's  counsel  to  the  master's 
683*]  report  were  overruled,  and  *also  the 
third  exception  taken  by  the  respondent's 
counsel.  The  principle  adopted  by  the  CJian- 
cellcn-  is  that  the  trustees  of  the  Company  were 
not  the  agents  or  trustees  of  the  individuals 
composing  the  Company,  and  that,  although 
the  Company  was  bound  by  their  acts,  the  in- 
dividuals were  not. 

This  court  did  not  intend  to  decide,  on  the 
former  appeal,  what  constituted  the  appellant's 
debt,  or  whether  the  respondents  were  preclud- 
ed from  questioning  the  amount  of  it.  The 
former  decree  of  the  Court  of  Chancery, 
which  came  under  consideration  upon  the 
first  appeal,  had  not  decided  upon  that  debt, 
nor  had  any  principle  been  adopted  in  that 
court,  deciding  whether  the  liquidation  of  the 
debt  by  the  Company  might  be  impeached  or 
not.  This  court  declined  hearing  arguments 
upon  those  points,  and  confined  itself  solely  to 
the  question,  whether  the  Corporation  was 
dissolved  or  not;  and  if  so,  whether  the 
respondents  were  not  liable  by  force  of.  the 
Statute  to  pay  that  debt  when  ascertained. 
The  questions  now  come  up,  for  the  first  time, 
whether,  from  the  pleadings  and  proofs  in  the 
cause,  the  judgment  rendered  in  favor  of  the 
appellant  against  the  Company  is  binding  and 
conclusive  on  the  respondents  in  their  individ- 
ual capacity  ;  whether  sufficient  foundation 
has  been  laid  by  the  pleadings  for  opening 
the  judgment  and  the  accounts  on  which  it  is 
founded  ;  and  whether  the  respondents  can  be 
permitted  to  show,  before-a  master,  a  material 
overvaluation  of  the  property  sold  by  the 
appellant  to  the  Company,  for  any  cause. 

These  inquiries  involve  the  construction  of 
the  7th  section  of  the  Act  Relative  to  Incor- 
porations for  Manufacturing  Purposes  (1  N. 
It"  L.,  247).  •  That  section  enacts  "that  for  all 
debts  which  shall- be  due  and  owing  by  the 
Company,  at  the  time  of  its  dissolution,  the 
persons  then  composing  such  Company  shall 
be  individually  responsible,  to  the  extent  of 
their  respective  shares  of  stock  in  said  Com- 
pany, and  no  further." 

This  court  decided,  on  the  former  appeal 
that  the  case  contemplated  by  the  Statute  had 
occurred.that  the  Company  was  dissolved, and 
that  the  respondents  were  chargeable  with  the 
debt  due  from  the  Company  to  the  appellant, 
to  the  extent  of  their  respective  shares  of 
844*] stock  in  the  Company.^*!  perceive  no 
escape  from  the  conclusion  that  the  respond- 
ents are  individually  liable  to  the  same  extent 
that  the  Company  itself  was  liable.  Whatever 
was  a  debt  against  the  Company,  is  now,  by 
1160 


1822 


force  of  the  Statute,  a  debt  against  them,  and 
if  the  Company  itself  was  concluded,  the 
respondents  are  equally  concluded.  As  an 
abstract  proposition,  it  is  undoubtedly  true 
that  the  trustees  of  the  Company  were  not  the 
trustees  or  agents  of  the  individual  stockhold- 
ers. The  trustees  could  not  bind  the  individ- 
ual members  beyond  the  funds  of  the  Com- 
pany, with  this  qualification,  that  they  could 
bind  the  individual  stockholders,  in  the  event 
of  the  dissolution  of  the  Corporation,  to  the 
extent  of  their  respective  shares,  and  no  fur- 
ther. It  is  on  this  principle,  and  on  this  dis- 
tinction, that  the  trustees  were,  in  the  event 
which  has  happened,  the  agents  of  the  stock- 
holders. His  Honor,  the  Chancellor,  was  of 
opinion,  on  the  former  appeal,  that  the  trust- 
ees were,  to  a  certain  extent,  the  agents 
of  the  stockholders,  for  he  held  that  the 
resolutions  of  the  trustees  were  a  compact 
between  the  representative  and  constituent,, 
between  the  trustees  and  the  stockholders, 
and  he  decided  that  they  might,  therefore, 
avail  themselves  of  resolutions,  to  which,  in 
no  other  sense,  were  they  parties.  This  prin- 
ciple was  adopted  and  approved  by  this  court, 
with  the  qualification  that  such  resolutions 
must  be  fair  and  equitable,  and  not  founded 
on  fraud.  This  court  gave  effect  to  a  resolu- 
tion, passed  with  the  appellant's  assent,  ta 
accept  fifty  per  cent,  on  the  shares,  while  they 
refused  to  give  effect  to  a  resolution  subse- 
quently passed,  against  the  appellant's  assent, 
absolving  the  stockholders  from  all  further 
payments,  on  their  paying  thirty  per  cent,  on 
the  ground  that  it  was  a  legal  fraud. 

I  must  conclude,  therefore,  that  the  re- 
spondents are  chargeable  with  the  appellant's 
debt,  on  the  principle  that  the  tsustees,  as 
their  agents,  have  contracted  this  debt,  and 
because  the  Statute  fixes  their  liability.  The 
respondents  cannot,  therefore,  impeach  the 
consideration  of  the  debt,  in  any  other  man- 
ner, nor  on  any  other  ground  than  any  prin- 
cipal can  be  allowed  to  impeach  a  debt  con- 
tracted by  his  legally  authorized  agent.  If, 
then,  it  has  been  shown  that  the  sum 
claimed  as  a  debt  was  fraudulently  enhanced, 
*or  that  the  liquidation  of  the  account  [*(58£> 
is  either  fraudulent  or  founded  in  error,  pro- 
vided a  foundation  has  been  laid  for  such 
proof,  the  respondents  should  be  entitled  to 
relief.  And  we  must  regard  the  judgment  as 
a  solemn  admission  merely,  on  the  part  of  the 
Company,  of  indebtedness,  for  it  is  not  of 
itself,  as  res  jvdicata,  binding  on  the  stock- 
holders, if  it  was  procured  by  fraud,  or  is 
founded  in  error.  1  do  not  perceive  the 
necessity  of  a  cross-bill  for  this  purpose.  The 
appellant  has  minutely  stated  in  his  bill  the 
origin  and  consideration  of  his  debt,  and  the 
manner  of  its  final  liquidation  ;  and  it  was 
competent  to  the  respondents,  in  their  an- 
swers, to  impeach  it  for  the  causes  I  have 
stated.  But  they  were  bound,  if  such  was 
their  purpose,  to  specify  in  their  answers  the 
particular  facts  on  which  they  relied.  It  is  a 
just  and  well  established  rule,  both  in  law  and 
equity,  that  matter  in  avoidance  must  be  stat- 
ed with  precision  and  certainty,  so  that  the 
opposite  party  may  not  be  surprised  by  evi- 
dence unwarranted  by  the  pleadings.. 

This  brings  us  to  the  inquiry,  whether  the 
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respondents  have,  in  their  answers,  set  up 
fraud  and  imposition  in  contracting  this  debt, 
or  error  in  the  settlement  of  the  account.  We 
must  bear  in  mind  that  there  are  two  transac- 
tions only  to  be  investigated — the  original  sale 
of  the  factory  and  machinery  on  the  7th  of 
Feb.  1815,  and  the  settlement  of  the  appellant's 
account  in  Nov.  1816,  by  a  committee  of  the 
Board. 

The  answer  alleges  that  when  the  report 
was  made  by  Crosby,  there  were  only  400 
spindles,  and  not  912,  and  that  they  cost  only 
$9  each  ;  that  they  were  not  worth  more  than 
$10  or  $12,  and  not  $16,  as  the  plaintiff  fraud- 
ulently procured  them  to  be  estimated.  And 
again,  the  answer  alleges  that  the  report  of 
Nov.,  1816,  was  not  made  from  any  examina- 
tion by  the  persons  who  signed  it,  but  on  the 
appellant's  statements,  which  were  not  war- 
ranted by  the  truth  ;  and  that  the  factory  and 
machinery  were  not  worth  on  the  7th  of  Feb., 
1815,  $24,000.  And  again  ;  that  the  deed 
given  by  the  appellant  contained  covenants  of 
seisin,  and  of  a  good  right  to  sell  ,  whereas, 
there  were  two  mortgages  on  a  tract  of  200 
acres  of  land,  including  the  site  of  the  factory, 
O80*l  the  one  to  John  *Cope,  for  $2,400;  and 
the  other  to  the  Washington  Ins.  Co..  for 
$12,000,  which  were  then  due  and  carrying 
interest,  and  that  these  incumbrances  were 
not  disclosed  but  concealed.  These  are  all  the 
suggestions  of  fraud  in  the  sale,  or  error  in 
the  accounts,  set  up  by  the  answers. 

The  factory  was  built  and  in  operation  some 
time  before  the  sale  to  the  Company,  and  it 
was  situated  within  a  short  distance  of 
Poughkeepsie,  where  the  respondents  reside. 
Before  the  purchase  was  made,  the  Company, 
by  resolution,  instructed  their  Treasurer  and 
Secretary  to  confer  with  the  appellant,  'and 
report  at  their  next  meeting,  at  what  price  the 
Company  could  purchase  of  him  the  land  and 
factory,  stock  and  materials  then  belonging  to 
him.  On  the  7th  of  Feb.,  Mr,  Crosby, "the 
Treasurer,  reported  in  the  absence  of  the  Sec- 
retary, that  he  had  conferred  with  the  appel- 
lant, and  that  the  factory  in  its  then  present 
state,  and  all  the  rights  vested  in  the  appellant 
and  which  ought  to  belong  to  the  factory, 
with  two  acres  of  land  on  which  it  was  built, 
ought  not  to  be  purchased  by  the  Company  at 
a  greater  sum  than  $30,912  ;  and  he  presented 
a  detailed  statement  of  the  several  items  mak- 
ing the  aggregate  amount  The  report  does 
not  state  that  912  spindles  were  in  operation, 
but  states  merely  912  spindles,  at  $16,  $14,592. 

It  appears,  from  the  evidence  of  many  wit- 
nesses, and  among  others,  from  the  depositions 
of  Stafford,  Cunningham,  Herrick.  and 
Schenck,  that  the  spindles  were  not  over- 
charged. They  estimate  them  as  worth  from 
$15  to  $17.  It  does  appear  that  the  appellant 
had  engaged  them  at  $10  ;  but  Aaron  Stafford, 
with  wliom  the  contract  was  made,  testifies 
that  480  were  then  in  operation,  and  432  more 
were  preparing  and  under  good  way  ;  and 
that  the  appellant,  in  consideration  of  the 
appreciation  of  the  price,  had  agreed  to  give 
him  $12  instead  of  $10,  and  had  also  agreed  to 
give  him  what  the  Company  gave.  The  report, 
then,  did  not  misrepresent  the  state  of  the 
spindles,  for  there  were  912  in  operation  or  to 
be  put  in  immediate  operation  ;  and  the  report 
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evidently  alluded  to  this,  in  speaking  of  "  the 
rights  vested  in  the  appellant,and  which  ought 
to  belong  to  the  factory  ;"  and  as  to  the  price, 
it  was  the  fair  medium  value. 

*It  is  not  proved  that  the  appellant  [*687 
agreed  to  sell  the  factory  and  machinery  at 
what  it  cost  him,  nor  is  this  alleged  in  the 
answers.  The  allegation  is  that  they  were  not 
worth  $24,000  on  the  7th  of  Feb., 1815,  and 
this  would  be  decisive  against  the  suggestion, 
were  it  really  so.  Mr.  Tallmadge  testifies  that 
after  the  incorporation,  a  conversation  took 
place  in  rjegard  to  taking  the  factory  of  the 
appellant,  and  he  offered  that  the  Company 
should  have  the  factory  and  machinery  at  what 
they  had  cost  him  ;  and  the  appellant  inti- 
mated that  he  should  consider  that  an  allow- 
ance was  to  be  made  to  him  for  his  personal 
services  and  attention  in  building  the  factory, 
as  he  had  given  his  entire  time  and  services  to 
it,  for  two  years  and  upwards,  and  said  he 
should  claim  $1,000.  That  the  conversation 
was  loose,  and  without  any  conclusion,  and  a 
committee  was  appointed  to  examine  the 
factory  and  report  as  to  the  value,  which  was 
accordingly  done  ;  that  after  the  report,  a  con- 
siderable conversation  took  place  respecting  it, 
in  the  course  of  which  the  appellant  said  that 
the  sum  reported  was  below  what  the  factory 
had  cost  him,  and  it  being  objected  that  the 
amount  was  greater  than  had  been  expected, 
the  appellant  said  he  should  submit  to  the 
report,  but  would  prefer  having  the  report  set 
aside,  and  have  the  value  fixed  by  indifferent 
men,  to  be  bound  by  their  decision,  and  that 
he  should  be  a  gainer  by  such  valuation,  be- 
lieving it  would  be  made  at  a  higher  sum  than 
tha^  reported  by  the  committee.  That  the 
Board  inclined  to  hold  to  the  report  of  the 
committee,  which  was  unanimously  adopted 
by  the  trustees.  Mr.  Tallmadge  says  he  con- 
sidered the  sum  at  which  the  factory  was 
taken  not  to  be  higher  than  the  first  cost, 
which  opinion  was  founded  on  the  appellant's 
representations  before  stated.  I  perceive  no 
pretext  for  saying  that  the  appellant  was 
guilty  of  any  misrepresentation  or  concealment 
as  to  the  value  of  the  property  sold  by  him  ;  it 
was  all  visible,  and  the  respondents  and  their 
6ommittee  had  ample'meansof  examining  and 
judging  for  themselves  ;  and  whatever  may 
have  been  said  preparatory  to  the  consumma- 
tion of  the  bargain,  it  is  very  certain  that  the 
trustees  acted  on  the  report  of  their  Treasurer. 
The  subscription  to  the  stock  took  place  after 
the  agreement  by  the  trustees  to  purchase  ; 
and  if  the  stockholders,  with  their  eyes  open, 
and  *the  means  of  information  at  hand,  [*688 
were  content  to  become  members  of  the  Cor- 
poration, without  due  consideration  or  exami- 
nation, they  must  ascribe  their  losses  to  their 
own  want  of  prudence  and  caution.  But  we 
do  not  hear  a  lisp  of  complaint,  until  the  events 
of  peace  had  materially  changed  the  aspects  of 
affairs,  and  rendered  the  stock  less  valuable  ; 
and  even  after  that  period,  we  find  the  stock- 
holders paying  up  calls  on  their  stock,  without 
any  objection  that  they  had  been  defrauded  ; 
and  indeed,  there  is  no  trace  of  any  complaint 
as  to  the  fairness  of  the  transaction  of  sale 
until  the  concerns  of  the  establishment  were 
overwhelmed  with  ruin  ;  and  even  in  their 
answers,  the  respondents  do  not  pretend  that 
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the  factory  and  machinery  were  agreed  to  be 
sold  at  what  they  cost  the  appellant. 

To  admit  proof,  at  this  period,  that  the 
factory  and  machinery  were  not  worth  what 
was  agreed  to  be  given,  would  violate  every 
principle  of  reciprocity.  The  contract  is 
executed,  and  the  appellant  is  finally  concluded 
as  to  price.  Had  political  events  terminated 
differently,  it  appears,  from  all  the  evidence, 
that  the  speculation  would  have  been  a  profit- 
able one.  Can  it,  then,  be  seriously  urged  that 
because  events  have  turned  out  unpropitiously, 
the  respondents,  who  took  their  chance  in 
those  events,  shall  not  abide  the  loss?  Besides, 
the  respondents  have  ratified  the  acts  of  the 
trustees,  by  subscribing  for  the  stock,  by  pay- 
ing repeated  calls,  and  by  their  entire  silence 
for  so  long  a  time  in  making  any  complaint  of 
the  purchase. 

It  has  been  urged  that  several  of  the  stock- 
holders and  trustees  who  took  a  principal 
agency  in  making  the  contract  of  purchase 
have  become  insolvent,  and  have  ceased  to 
have  any  interest  in  the  result  of  the  cause. 
They  were  not  insolvent  when  the  affairs  of 
the  Company  were  confided  to  their  manage- 
ment, and  they  have  not  been  charged  with 
any  fraudulent  combination  with  the  appel- 
lant, to  betray  their  trusts  and  defraud  the 
other  stockholders.  They  were  themselves 
deeply  interested  in  making  the  purchase  on 
the  best  terms  they  could  ;  and  this  considera- 
tion refutes  any  suggestion  that  they  consented 
to  an  overvaluation  of  the  property,  or  that 
they  did  not  consider  it  to  be  worth  what  they 
gave  ;  and  I  cannot  but  repeat  what  was  said 
on  a  former  occasion,  "  the  charge  is  sodesti- 
689*]  tute  of  foundation  that  *it  does  not 
deserve  a  serious  refutation."  On  this  branch 
of  the  subject,  my  opinion  is,  that  the  sale  and 
purchase,  founded  on  the  report  of  Mr.  Crosby, 
of  the  7th  of  Feb.,  1815,  is  binding  and  con- 
clusive on  the  respondents  in  jtheir  individual 
capacity,  and  that  no  foundation  has  been  laid 
for  opening  that  transaction  which  has  not  been 
sufficiently  and  fully  removed  by  the  proofs. 

With  respect  to  the  appellant's  account, 
adjusted  by  a  committee  of  the  trustees  on  the 
5th  of  Nov.,  1816,  many  exceptions  have  been 
taken  not  warranted  by  any  allegations  in  the 
answers.  Herrick  and  Cunningham,  who 
settled  that  account,  have  not  been  interrogated 
in  relation  to  it,  whether  the  items  were 
correct,  nor  on  what  principles  it  was  adjusted. 
It  is,  therefore,  evident  that  the  exceptions 
now  taken  were  not  thought  of  when  the 
witnesses  were  examined.  If  I  could  discover 
any  principle  on  which  that  account  could  be 
reinvestigated,  I  should  readily  assent  to  it ; 
but  there  is  no  ground  laid  for  such  re-exami- 
nation in  the  pleadings.  It  is  nowhere  alleged 
that  any  particular  items  of  that  account  are 
false,  or  that  the  charges  and  credits  are 
erroneous.  It  is  generally  stated,  in  Mr. 
Bloom's  answer,  "that  it  was  not  made  from 
any  view  or  inspection,  by  the  persons  who 
signed  the  same,  of  the  state  of  the  factory,  or 
accounts  of  the  appellant,  but  was  made  on 
certain  statements  and  allegations  of  the  ap- 
pellant, not  warranted  by  the  truth  of  the 
facts,  and  represented  a  balance  not  due  to  the 
appellant,  and  therefore  ought  not  to  be  bind- 
ing on  the  respondents ;  for  the  factory 
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machinery,  &c.,  as  the  same  were  situated  on 
the  7th  of  Feb.,  1815,  were  not  worth  $24,000. 

The  only  issuable  facts,  set  up  by  this 
answer,  are,  that  the  account  was  made  out 
without  any  view  or  inspection  by  the  persons 
who  signed  it,  of  the  state  of  the  factory  and 
accounts,  and  that  the  factory  and  machinery 
were  not  worth  $24,000  on  the  7th  of  Feb., 
1815.  Nathan  Moulthrop  testifies  that  exhibit 
C  contains  the  items  referred  to  in  exhibit  B, 
and  that  all  the  articles  in  exhibit  C  were  ex- 
amined by  B.  Herrick,  as  a  committee  of  the 
Company,  and  were  found  in  and  about  the 
factory.  I  forbear  to  add  anything  to  what 
has  been  said  on  the  last  fact,  the  value  of  the 
factory  and  machinery.  Here,  too,  *we  [*69O 
must  remember  that  the  committee  who  set- 
tled that  account  were  personally  interested 
in  reducing  the  amount  due  the  appellant  as 
low  as  they  could  ;  and  we  find  in  exhibit  D 
that  they  made  two  deductions,  amounting  to 
$684,  on  the  first  purchase.  In  addition,  Cun- 
ningham states  that  the  account  was  made  out 
with  care,  that  the  balance  was  reported  to 
the  trustees,  who  approved  of  the  report  after 
making  another  deduction  of  $950,  which 
balance,  he  says,  so-adjusted,  was  considered  a 
final  balance  due  the  appellant  from  the  Com- 
pany. Herrick  fully  concurs  in  this  state- 
ment. From  all  these  considerations,  I  per- 
ceive no  grounds  to  consider  the  accounts,  thus 
settled,  liable  to  be  reopened.  The  balance, 
thus  settled,  the  trustees  afterwards  confirmed, 
by  giving  a  bond  for  its  payment,  and  when 
sued  on  that  bond  they  confessed  judgment  ; 
and  it  is  worthy  of  remark,  that  some  of  the 
very  persons,  who  took  an  interest  in  urging 
the  giving  this  bond.and  confessing  the  judg- 
mei\t,  seek  to  set  the  whole  aside  as  a  gross 
imposition. 

I  cannot  think  that  the  course  adopted,  of 
referring  to  the  master  an  examination  into 
facts  that  went  to  the  merits  of  the  cause,  and 
with  respect  to  which  proofs  had  been  taken 
in  chief,  in  the  usual  way,  was  a  correct  or 
proper  procedure.  If  the  respondents  are  con- 
cluded from  an  examination  into  the  original 
purchase  of  the  factory  and  machinery  ;  and 
if  they  are,  in  like  manner,  concluded  from 
opening  the  account,  either  from  the  imper- 
fection of  their  answer,  or  from  the  proofs  in 
the  cause,  there  was  nothing  to  refer  to  a  mas- 
ter on  these  points.  I  do  not  understand  that 
facts  which  relate  to  the  gist  of  a  controversy, 
which  the  plaintiff  is  bound  to  prove,  to  en- 
title himself  to  relief,  or  which  a  defendant  is 
bound  to  prove,  in  avoidance  or  discharge  of 
the  demand,  are  ordinarily  referred  to  a  mas- 
ter. Matters  of  account  are  thus  referred, 
when  the  principles  upon  which  they  are  taken 
have  been  previously  settled  by  the  court.  My 
conclusion,  as  regards  the  account  of  the  ap- 
pellant, is,  that  there  is  no  foundation  laid,  by 
the  answers,  for  impeaching  it,  which  has  not 
been  fully  and  satisfactorily  met  and  repelled  ; 
and  that,  consequently,  the  appellant's  debt 
against  the  Company,  of  $23.493. 35|,  must  be 
considered  as  conclusively  established  at  that 
*amount ;  and  this  balance  must  be  [*691 
considered  as  conclusive  and  binding  on  the 
respondents  in  their  individual  capacity,  ac- 
cording to  their  respective  shares  of  stock. 

With  regard  to  the  two  mortgages,  there  is 
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no  foundation  for  the  allegation  that  they 
were  concealed  from .  the  Company  or  stock- 
holders. The  proof  shows  that  they  were 
known  to  several  of  the  stockholders,  and  that 
negotiations  were  entered  into  for  the  assump- 
tion of  them  by  the  Company.  The  land 
mortgaged  included  230  acres,  exclusive  of  the 
site  of  the  factory,  and  these  230  acres  were 
then  considered  to  be  worth  $25,000,  a  sum 
amply  sufficient  to  pay  off  the  mortgages.  It 
has  been  urged  that  the  appellant  violated  his 
warranty,  in  the  deed  to  the  Company,  in  con- 
sequence of  the  prior  sale  to  Reid,  of  the  water 
privilege  for  a  paper  mill.  This  formed  no 
part  of  the  defense  set  up  in  the  answers  ;  and 
the  proof  in  relation  to  it  was  irrelevant  and 
inadmissible.  Had  it  been  alleged,  possibly  it 
might  have  been  shown,  either  that  the  fact 
had  been  made  known  to  the  Company,  or 
that  it  was  not  injurious,  from  the  abundant 
supply  of  water.  We  cannot  now  notice  the 
proof. 

I  am,  upon  the  whole  matter,  for  reversing 
the  Chancellor's  decree,  in  overruling  the  2d, 
4th,  the  addition  to  the  4th  and  5th  exceptions, 
taken  by  the  appellant's  counsel  to  the  mas- 
ter's report ;  and  I  am,  also,  for  reversing  the 
decree,  allowing  the  1st  and  second  exceptions, 
taken  by  the  respondents'  counsel  to  the  mas- 
ter's report  ;  and  am  in  favor  of  a  decree,  car- 
rying the  principles  I  have  stated  into  effect. 

A  majority  of  the  court1  being  of  the  same 
opinion,  it  was  thereupon  "ordered,  adjudged 
and  decreed  that  those  parts  of  the  decree  of 
the  Court  of  Chancery,  by  which  the  second 
and  fourth,  with  the  addition  to  the  fourth 
and  fifth  exceptions,  taken  by  the  appellant  to 
the  report  of  Murray  Hoffman,  Esq.,  one  of 
the  masters  of  the  Court  of  Chancery,  are  over- 
ruled ;  and  also,  by  which  the  first  and  second 
exceptions  taken  by  the  respondents  to  the 
report  of  the  said  master  are  allowed  :  and 
also,  all  those  parts  of  the  said  decree  which 
arise  from,  and  are  in  consequence  of  the 
overruling  of  the  said  first-mentioned  excep- 
tion, and  which  arise  from,  and  are  in  con- 
sequence of  the  allowing  of  said  last-men- 
tioned exceptions,  be  reversed ;  and  that  the 
692*]  *said  cause  be  remitted  to  the  said 
Court  of  Chancery,  and  that  the  said  court 
enter  a  decree  against  all  of  the  above-named 
respondents,  according  to  the  former  decree  of 

1.— For  affirming,  in  toto,  8 ;  for  reversing  in  part, 
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this  court  in  this  cause.  That  the  said  respond- 
ents respectively  pay  to  the  appellant,  towards 
the  discharge  of  his  judgment  and  costs  in  the 
Supreme  Court  against  the  Dutchess  Cotton 
Manufactory,  in  the  pleadings  and  proofs 
mentioned,  the  amount  of  their  respective 
shares  of  stock  in  said  Company,  of  $100 
each  share,  or  so  much  thereof  as  shall  be 
necessary  to  pay  the  amount  due  on  the  said 
judgment,  when  such  amount  is  ascertained  ; 
and  that  the  condition  of  the  bond  on  which 
said  judgment  is  founded,  and  which  is,  also, 
in  the  said  pleadings  and  proofs,  be  considered 
as  conclusive  evidence  of  the  amount  due 
from  the  said  Dutchess  Cotton  Manufactory  to 
the  appellant,  at  the  time  the  same  was  given, 
according  to  the  terms  of  the  said  condition. 
But  the  amount  of  any  payment  which  has 
been  made  by  the  Dutchess  Cotton  Manufac- 
tory to  the  appellant,  since  the  twenty-second 
day  of  Nov.,  in  the  year  one  thousand  eight 
hundred  and  sixteen,  at  which  time  the  said 
bond  bears  date,  is  to  be  deducted  from  the 
amount  so  due  to  him  ;  and  from  the  amount 
of  the  several  sums  to  be  paid  by  the  respond- 
ents, as  aforesaid,  there  is  to  be  deducted  such 
amount  as  shall  appear  to  have  been  paid  by 
them,  respectively,  upon  their  respective 
shares  of  stock  in  the  said  Company.  And 
inasmuch  as  it  appears  that  the  appellant  has 
assumed  thirty  shares  of  said  stock,  formerly 
belonging  to  James  Tallmadge,  Jr.,  ten  shares 
formerly  belonging  to  Aaron  Stafford,  and  ten 
shares  formerly  belonging  to  Robert  Stafford, 
the  same  are  to  be  considered  as  contributing, 
in  discharge  of  the  appellant's  said  debt, 
to  the  amount  now  due  on  said  shares  so  as- 
sumed, or  in  such  proportion  as  the  respond- 
ents are  respectively  required  to  pay  upon 
their  shares  ;  and  if  it  shall  appear  that  the 
said  Cyrenus  Crosby,  Albert  Cocks  and  George 
Bloom,  or  either  of  them,  are  creditors  to  the 
appellant,  as  they  have  asserted,  and  have 
demands  which  ought,  in  justice,  to  be  set  off 
towards  the  demands  of  the  appellant,  and 
which  are  susceptible  of  adjustment  before  a 
master,  such  set-off  is  to  be  made  in  their 
favor." 

Cited  in-2  Hill,  267;  5  Hill,  133 ;  21  N.  Y.,  98  :  50 
N.  Y.,  140 ;  51  N.  Y.,  162 ;  80  N.  Y.,  386 ;  1  Lans.,  384; 
4  Barb.,  118 ;  7  Barb.,  285 :  28  Barb.,  667 ;  38  Barb., 
619 ;  57  Barb.,  487,  508 ;  9  How.  Pr.,  438 ;  8  Abb.  N.  S., 
52.  54,  164 ;  1  Bos..  199 :  3  Bos.,  624 ;  3  Rob.,  324 ;  2 
Sweeny,  131 ;  19  WIs.,  437  ;  5  Kan.,  78. 
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CASES  ARGUED  AND  DETERMINED 


IN   THE 


Court  for  the  Trial  of  Impeachments 

AND 

CORRECTION  OF  ERRORS 


OP   THE 

STATE   OF  NEW  YORK 


IN 


FEBRUARY,  MARCH  AND  APRIL,  1823. 


JAMES  GOODELL,  Plaintiff  in  Error, 

i). 

JAMES  JACKSON,  ex  dem.  PETER  SMITH, 
Defendant  in  Error. 

Patent  to  Indian  and  his  Heirs — Means  Indian 
Heirs — Alienage  Immaterial — Indian  not  a 
Citizen — Deed  from  Indian  to  Citizen,  Void. 

A  patent  for  land  to  J.  S.,  an  Oneida  Indian,  and 
his  heirs  and  assigns  forever,  is  to  him  and  his 
Indian  heirs,  whatever  their  civil  condition  and 
character  may  be,  whether  aliens  or  citizens. 

Such  a  patent  is  to  be  taken  as  issued  by  due  au- 
thority, and  as  equivalent  to  a  legislative  grant  to 
J.  S.  and  his  Indian  heirs. 

The  Indians  within  this  State  are  not  citizens,  but 
are  distinct  tribes  or  nations,  living  under  the  pro- 
tection of  the  government. 

No  white  person  can  lawfully  purchase  any  right 
or  title  to  land  from  any  Indian  or  Indians,  without 
the  authority  and  consent  of  the  Legislature. 

A  deed,  therefore,  executed  in  1797  by  the  son  and 
heir  of  J.  S.,  an  Indian  patentee  of  land,  to  a  citi- 
zen, in  the  usual  form,  without  any  such  consent, 
is  illegal  and  void. 

Citations— Act,  April  6,  1790 ;  Act,  May  11, 1784 ; 
Act,  Sept.  16, 1776 ;  Act,  April  5,  1803 ;  Vattel,  B.  1, 
ch.  1,  sees.  5,  6 ;  also,  ch.  16,  sec.  194 ;  Act,  April  12, 
1822;  Act,  March  7,  1809;  Act,  April  5,  1813;  7 
Johns..  290;  Act,  March  18, 1788 ;  9  Johns.,  363;  14 
Johns..  181,  472 ;  Act,  April  4, 1801 ;  Const.  1777,  art. 
37:  1  Plowd.,  86  b;  Stat.  1,  Hen.  VIII.;  Hen.  V.;  Co. 
Litt.,  369  a;  Act,  March  1, 1788;  Cowp.,  643;  8  Mod., 
144;  Act.  March  22.1790;  Act,  March  27, 1794 ;  Act, 
April  1, 1796 ;  Act,  March  15, 1799 ;  Act,  April  9. 1795 ; 
Act,  April  7, 1801 ;  2  Cai.  Cas.,  143. 

IN  ERROR  to  the  Supreme  Court.  See  S. 
C.,  ante,  pp.  188-194. 

Mr.  Storrs,  for  the  plaintiff  in  error,  con- 
tended : 

1.  That  William  Sagoharase,  the  Indian, 
the  grantor  of  the  plaintiff's  lessor,  not  being 
a  citizen  of  the  State,  could  not  take  lands  by 
descent,  as  heir  to  his  father,  John  S.,  the 
Indian  patentee  of  the  lot  in  question,  and  of 
course  could  not  convey  a  title  to  the  lessor  of 
the  plaintiff.  If  the  Indians  in  this  State  are 
citizens,  according  to  the  doctrine  laid  down 
by  the  Supreme  Court,  then  they  are  citizens 
694*]  also  of  the  U.  *S.  ;  and  it  would  fol- 
low that  all  Indians  within  the  U.  S.  were 
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citizens.  It  is  not  enough  for  the  counsel  for 
the  defendant  in  error  to  show  that  Indians 
are  not  aliens  in  every  sense  of  the  term  ;  but 
they  must  show  that  they  have  a  legal  capacity 
to  inherit,  or  take  land  by  descent.  If  John 
S.  was  not  a  citizen  in  1783,  it  must  be  shown 
at  what  time,  in  what  manner,  and  by  what 
act,  his  son,  W.  S:,  became  a  citizen.  These 
Indian  tribes  have  never  been  treated  nor  con- 
sidered by  the  government  of  the  U.  S.  as  citi- 
zens. The  question  is  not  whether  they  re- 
side within  our  territory  and  jurisdiction,  but 
whether  they  form  a  part  of  the  body  politic, 
or  people  of  the  State.  The  words  "  people" 
and  "citizens,"  in  their  political  sense,  are 
synonymous.  (7  Mass.,  525.)  Indians  are 
not,  therefore,  comprehended  either  in  our 
Constitution  or  laws.  The  U.  S.  have  made 
various  treaties  with  the  Indians  residing 
within  this  State,  the  articles  of  which  are  to- 
tally repugnant  to  the  idea  of  their  being  citi- 
zens. (L.  U.  S.,  Vol.  I.,  pp.  307,  809,  323, 
377,  379,  384,  424.)  So,  the  explanatory  arti- 
cle of  May  4,  1796,  to  the  3d  article  of  the 
Treaty  of  Nov.  19,  1794,  between  Great  Brit- 
ain and  the  U.  S.,  recognizes  and  considers 
the  Indians  as  independent  and  distinct  from 
citizens.  We  do  not  enforce  our  rights  against 
the  Indians  by  process  of  law,  but  by  arms. 

Again  ;  by  the  Statutes  of  the  State,  Indians 
are  regarded  in  the  same  character.  (2  N.  R. 
L.,  153,  sess.  36,  ch.  92.)  All  contracts  with 
them  relative  to  their  lands,  under  any  pre- 
text or  color  of  right  whatsoever,  are  prohib- 
ited. No  person  can  sue  or  maintain  any 
action  against  any  Indian  ;  nor  can  any  Indian 
sue  in  our  courts,  unless  by  an  attorney  ap- 
pointed in  the  manner  prescribed  by  the  Act. 
(14  Johns.,  335;  19  Johns..  127.)  Now,  if 
these  Indians  are  citizens,  all  these  Statutes, 
being  repugnant  to  the  Constitution  of  the  U. 
S.,  as  well  as  to  natural  right,  are  void.  By 
the  several  Treaties  of  1785,  1788  and  1810,  to 
be  found  in  the  office  of  the  Secretary  of  State 
(Book  of  Treaties,  147,  150),  made  with  the 
Oneida  Indians,  they  are  declared  to  be  the 
sole  and  absolute  proprietors  of  their  lands. 
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By  the  37th  article  of  the  former  Constitution 
695*]  of  the  *State,  no  purchases  or  con- 
tracts for  the  sale  of  lands  made  since  Oct.  14, 
1775,  or  thereafter  to  be  made,  with  Indians 
within  this  State,  shall  be  deemed  binding  on 
them  or  valid  without  the  consent  of  the  Leg- 
islature. These  Indians  have  received  no  pat- 
ent or  grant  for  their  lands,  either  from  Great 
Britain  or  from  this  government.  By  what 
right,  then,  do  they  hold  their  lands  ?  Clearly, 
by  the  law  of  nations,  as  independent  tribes. 
In  the  case  of  Jackson  v.  Hudson,  3  Johns., 
375,  it  is  assumed,  as  an  undoubted  and  noto- 
rious fact,  that  the  Mohawk  Indians  possessed 
their  lauds  as  an  independent  nation.  By  the 
55th  section  of  the  Act  (sess.  36,  ch.  92 ;  2  N. 
R.  L.,  153,  175)  it  is  declared  that  the  heirs  of 
each  of  the  ludians  to  whom  land  has  been 

f ranted  by  this  State  for  military  services, 
c.,  shall  be  and  are  thereby  made  capable  of 
taking  and  holding  any  such  lands,  by  de- 
scent, in  the  same  manner  as  if  such  heirs 
were  citizens  of  this  State,  at  the  death  of  his, 
her  or  their  ancestors.  This  is  a  most  explicit 
legislative  declaration  that  these  Indians  are 
not  citizens.  The  declaratory  Act  of  the  last 
session  (sess.  45,  ch.  204)  is  a  legal  truism,  for 
it  never  could  be  doubted  that  the  jurisdiction 
-of  our  courts  was  co-extensive  with  the  juris- 
diction of  the  State. 

In  Calvin's  case,  7  Co.,  1,  35,  47,  Lord  Coke, 
in  stating  the  incidents  or  requisites  to  make  a 
natural  born  subject,  says  that  the  parents 
must  be  under  the  actual  obedience  of  the 
King.  A  child  born  of  an  enemy  in  England 
is  not  a  subject  of  the  King  ;  for  he  cannot  be 
a  subject,  "  unless,  at  the  time  of  his  birth,  he 
was  under  the  ligeance  and  obedience  of  the 
King."  Now,  these  Indians  were  never  under 
obedience  to  the  government  of  the  State. 
They  could  not  be  taxed,  nor  could  military 
services  be  required  of  them.  Have  they  ever 
consented  to  assume  the  obligations  of  our 
laws  ?  The  bonds  of  civil  and  social  relation 
formed  among  them,  by  their  condition  and 
customs,  would  be  destroyed  by  our  laws. 
Vattel  (bk.  1,  ch.  1,  sees,  4,  5)  says  that  a 
weak  state,  which  has  bound  itself  by  unequal 
alliance  to  a  more  powerful  one,  under  whose 
protection  it  has  placed  itself  for  safety,  does 
not,  therefore,  cease  to  be  a  sovereign  state, 
696*]  acknowledging  no  law  but  *that  of 
nations.  These  Indian  tribes  or  nations  have 
formed  such  unequal  alliances  with  our  gov- 
ernment. Their  condition  is  somewhat  analo- 
gous to  that  of  the  allies  or  friends  of  ancient 
Rome.  Our  Commissioners,  in  negotiating 
the  Treaty  of  Ghent,  in  which  the  case  of  the 
Indians  within  the  U.  S.  was  much  discussed, 
said  nothing  from  which  it  can  be  inferred 
that  these  Indians  were  not  considered  by  us 
as  independent.  They  merely  contended  that 
Great  Britain  was  estopped  from  treating  them 
as  independent  nations  within  our  territory. 
But  the  Act  of  Mar.  18,  1788  (sess.  11,  ch.  85; 
2  Greenl.  ed.  Laws,  194),  is  conclusive  on  this 
subject.  Though  the  preamble  speaks  only 
of  Indians,  yet  the  first  enacting  clause  pro- 
hibits any  contract  for  the  purchase  of  lands 
with  any  Indian  or  Indians,  without  the  con- 
sent of  the  Legislature.  The  enacting  clause 
of  a  statute  may  be  broader  than  the  preamble. 
,(W.  Jones,  164;  8  Mod.,  144;  IP.  Wms., 
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520;  3  Atk.,  204.)  The  Act  extends  as  well 
to  individual  Indians  as  to  tribes  of  Indians, 
in  their  natural  capacity,  as  being  within  the 
mischief  which  the  Statute  intended  to  rem- 
edy. This  Statute  was  re-enacted  without 
the  preamble  in  1801  (1  Kent  &  R.  ed.  Laws, 
p.  464,  sess.  24,  ch.  97),  and  the  meaning  of 
the  Revised  Act  is  precisely  the  same  as  that 
of  the  original  Statute.  (4 Mass.,  470 ;  Plowd., 
86.)  The  word  "  Indian  "  cannot  be  rejected 
as  unmeaning.  If  individual  Indians  could 
convey  their  lands,  the  Statute  would  be  a 
dead  letter.  (Bac.  Abr.,  tit.  Stat.,  I,  2;  Vin. 
Abr.,  tit.  Stat.,  E,  6,  pi.  100,  101;  Cowp., 
543.) 

The  case  of  Jacknon  v.  Wood,  7  Johns.,  290, 
was  decided  on  the  Statute  of  Mar.  18,  1788, 
not  on  the  Revised  Act  of  1801,  as  was  erro- 
neously supposed  in  the  case  of  Jackson  v. 
Sharp,  14  Johns.,  472,  475. 

Mr,  D.  Cudy  and  Mr.  Talcot,  Atty-Gen., 
contra,  contended  : 

1.  That  the  patent  to  J.  S.  purported  to  con- 
vey, and  would  have  conveyed  to  him  had  he 
been  living,  an  estate,  transmissible  by  de- 
scent as  well  as  by  purchase  ;  and  as,  by  the 
Statute,  the.  patent  relates  back  to  the  time  of 
his  death,  and  the  *estate  is  to  be  [*697 
deemed  vested  at  that  time,  the  fact  of  his  dy- 
ing can  make  no  difference,  and  his  son,  who 
conveyed  to  the  lessor,  being  his  heir  at  law, 
was  capable  of  taking  by  descent,  though  he 
was  an  Oneida  Indian,  and  residing  with  his 
tribe.  Where  the  question  of  citizenship  is 
doubtful,  it  ought  to  be  construed  in  favor  of 
the  person  claiming  the  rights  of  a  citizen. 
The  principle  of  the  common  law,  by  which  it 
is  attempted  to  defeat  the  title  derived  from 
the  Indian  grantor,  is  barbarous.  (Vattel,  B, 
2,  ch.  3,  sec  112.)  It  is  for  the  plaintiff,  who 
denies  the  citizenship  of  the  Indian  grantor, 
to  show  to  what  sovereign  he  belongs.  These 
Indians  were  the  mere  children  of  nature,  at- 
tached to  no  sovereign  ;  but  according  to  the 
maxims  of  the  common  law,  they  became  citi- 
zens of  the  State  at  the  time  of  the  formation 
and  establishment  of  its  government.  If  we 
look  to  the  records  and  Acts  of  the  Colonial 
Government,  we  shall  find  that  the  Indians 
were  then  considered  as  subjects  of  the  King 
of  England.  (Minutes  of  the  Governor  and 
Council  in  the  Secretary's  office,  Vol.  III., 
Vol.  V.,  and  Vol.  VI.,  in  1670,  1676,  1683, 
1684,  1686,  1675,  1705,  1711,  1721,  1722.)  In 
1727,  in  the  Volume  of  Commissions,  Mr.  Liv- 
ingston is  described  as  agent,  &c.,  for  the  In- 
dians, our  subjects,  &c.  Could  the  King, 
afterwards,  deny  that  the  Indians  were  his 
subjects  ?  Laws  were  passed  in  1700  and  1744 
for  their  protection.  (Colden's  Hist.  Five  Na- 
tions, 15th  Article,  Treaty  of  Utrecht.)  July 
16,  1776,  the  Convention  of  the  State  estab- 
lished a  rule,  by  which  it  was  to  be  ascertained 
who  were  to  be  considered  as  citizens.  They 
resolved  "that  all  persons  abiding  within  the 
State  of  N.  Y.,  and  deriving  protection  from 
its  laws,  owe  allegiance  to  the  said  laws,  and 
are  members  of  the  State  ;"  and  this  resolution 
was  confirmed  by  the  Constitution,  afterwards 
formed  and  established.  There  is  no  excep- 
tion. Every  man,  including  the  Indians, 
within  the  limits  of  the  State,  who  were  sub- 
jects of  the  King  of  England,  became  citizens, 
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at  the  Revolution,  in  1776  ;  and  by  the  35th 
article  of  the  Constitution,  which  makes  all 
persons,  born  after,  citizens.  The  Indians  re- 
sisted the  same  sovereign,  changed  their  alle- 
giance at  the  same  time,  and  became  citizens 
with  us.  The  only  distinction  in  regard  to 
them  was  between  those  who  joined  the  forces 
698*]  *of  the  State  and  those  who  joined  the 
royal  army  in  the  Revolutionary  War.  The 
honor  of  the  government  demands  that  those 
Indians  who  fought  in  the  ranks  of  our  army, 
and  assisted  in  securing  our  independence, 
should  be  admitted  to  all  the  rights  of  citizen- 
ship. If  the  father  was  a  citizen,  his  son,  also, 
born  in  this  State,  must  be  a  citizen.  (Co. 
Litt.,  128  b,  129  a;  1  Co.,  18  a;  Vin.  Abr., 
tit.  Alien  ;  9  Mass.,  377,  454.)  The  common 
law  doctrine,  that  an  alien  cannot  take  by  de- 
scent, applies  only  to  persons  who  are  aliens 
in  every  sense.  It  is  a  doctrine  of  the  common 
law  (1  Bl.  Com.,  371),  that  an  alien  cannot 
purchase  land  ;  but  does  this  apply  to  a  grant 
or  patent  of  land  from  the  government,  as  a 
reward  for  public  services  ?  It  is  owing  alle- 
giance to  some  other  sovereign  that  character- 
izes an  alien.  By  obedience  is  meant,  not 
actual  obedience,  but  that  which  is  due  from 
the  citizen  or  subject.  (1  Bl.  Com.,  373  ;  Cal- 
vin's case,  7  Co.)  Would  the  Roman  Senate 
have  listened  to  an  argument  that  a  barbarian 
warrior,  enrolled  in  one  of  their  legions,  was 
not  a  citizen  ?  In  Virginia,  an  Act  was  passed 
prohibiting  Indians  from  holding  civil  offices. 
(3  Hen.  &  Munf .  Stats. ,  250,  251  )  This  shows 
that  they  were  not  considered  as  aliens.  The 
Constitution  of  the  U.  S.,  in  apportioning  the 
representatives  of  the  people,  excludes  Indians 
not  taxed.  If  taxed,  they  would  be  citizens, 
or  a  portion  of  the  sovereign  people.  If  In- 
dians are  aliens,  whence  is  derived  the  legisla- 
t  ve  authority  to  annul  contracts  with  them  ? 
By  the  Act  of  April  4,  1801  (sess.  24,  ch.  97  ; 
1  K.  &  R.  L.,  464),  the  Brothertown  Indians 
were  authorized  to  hold  town  meetings  and 
elect  town  officers.  The  doctrine  of  estoppel 
applies  to  acts  of  government.  (10  Mass. ,  155.) 
Is  not  our  government  estopped,  by  their  own 
acts,  from  denying  the  rights  of  citizenship  to 
Indians  when  claimed  by  them  ? 

2.  William,  the  son  of  the  Indian  patentee, 
was  also  competent  to  convey  to  the  lessor  of 
the  plaintiff  ;  and  as  no  constitutional  or  legis- 
lative provision  existed  at  the  execution  of  his 
deed,  to  restrain  individual  Indians  from  sell- 
ing and  conveying  their  private  property,  or 
directing  any  particular  mode  of  conveyance, 
699*]  different  from  that  used  in  *ordinary 
cases,  the  deed  was  valid  and  operative.  But 
it  is  said  that  an  Indian  has  no  right  to  aliene 
his  land,  by  the  37th  article  of  the  Constitu- 
tion. The  preamble  to  the  Act  of  Mar.  18. 
1788,  states,  most  explicitly,  its  object,  which 
was  to  prevent  violations  of  the  37th  article  of 
the  Constitution,  which  applies  only  to  native 
titles,  held  by  Indian  tribes,  as  communities  or 
nations.  Its  object  was  to  guard  against  the 
animosities  of  the  tribes,  not  of  individual  In- 
dians. At  that  time  there  was  not,  in  fact, 
any  individual  Indian  title.  The  Legislature, 
in  passing  the  Act  of  1788,  did  not  mean  to  so 
beyond  the  Article  of  the  Constitution.  The 
great  object  of  the  framersof  the  Constitution, 
and  of  the  Legislature,  was  to  prevent  the  pur- 
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chase  of  the  native  Indian  right  to  lands  in  the 
State.  The  counsel  for  the  plaintiff  have 
not  cited  a  single  instance  of  an  individual 
Indian  title,  prior  to  1788.  That  Act  was 
passed  to  enforce  the  provisions  of  the  Consti- 
tution, not  to  make  a  new  rule.  Titles  of 
Acts,  as  well  as  preambles,  are  to  be  taken  into 
consideration  in  construing  statutes.  (Plowd. , 
205,  231,  369  ;  Co.  Litt.,  79  a;  5  Johns.,  333, 
334;  12  Johns.  ,175, 176.)  Individual  Indians 
had,  in  early  times,  as  chiefs,  or  heads  of 
tribes,  aliened  the  lands  of  the  tribes,  and  the 
Act  of  1788  was  intended  to  reach  cases  of  that 
sort.  The  Act  of  Congress  regulating  trade 
and  intercourse  with  Indian  tribes,  passed 
Mar.  30,  1802  (Cong..  7,  sess.  1,  ch.  273,  sec. 
12  ;  L.  of  U.  S.,  Vol.  III.,  p.  463),  which  haa 
the  words  "  Indian,  or  nation,  or  tribe  of  In- 
dians," confirms  this  construction.  The  Su- 
preme Court,  in  the  cases  of  Jackson  v.  Sharp, 
14  Johns.,  472,  and  in  Jackson  v.  Brown,  15 
Johns.,  265,  decided,  after  full  discussion  and 
examination  of  the  question,  that  an  indi- 
vidual Indian,  seised  of  lands,  might  alieiie 
them.  The  Surveyor-General  has  since  been 
governed  by  those  decisions  ;  and  has  not 
thought  it  requisite  to  give  his  approbation  of 
such  deeds.  The  Act  of  1790,  prohibiting 
contracts  with  Indians,  or  suits  against  them, 
admits  the  validity  of  antecedent  contracts 
with  them,  and  that  they  might  sue  and  be 
sued,  like  other  citizens.  The  Act  does  not 
proceed  on  the  ground  of  any  civil  incapacity 
to  contract  ;  but,  in  order  to  preserve  peace, 
it  takes  from  the  Indian  the  power  of  con- 
tracting, while  he  *resides  with  his  [*7OO 
tribe.  A  conveyance  from  a  feme  covert,  duly 
acknowledged,  is  sufficient  to  pass  her  estate  ; 
but  no  action  can  be  maintained  against  her 
upon  the  covenants  contained  in  the  deed. 
(15  Johns.,  487  ;  17  Johns.,  168.)  The  situa- 
tion of  an  Indian  owner  of  land,  under  the 
Act  of  1790,  is  similar.  The  deed,  or  cove- 
nant, is  in  full  force,  but  the  remedy  is  sus- 
pended ;  and  whenever  the  Indian  abandons 
his  tribe  he  may  be  sued.  But  if  legislative 
consent  were  necessary  to  the  validity  of  the 
conveyance,  we  contend  that  such  consent  has 
been  given.  By  "the  Act  Concerning  Ten- 
ures," passed  Feb.  20,  1787  (sess.  10,  ch.  36, 
sec.  1),  it  is  enacted  "  that  it  shall  forever 
hereafter  be  lawful  for  every  freeholder  to 
give,  sell,  or  aliene  the  lands  or  tenements 
whereof  he  or  she  is,  or  at  any  time  shall  be, 
seised  in  fee  simple,"  &c.  The  Act  is  general 
and  unqualified  ;  it  contains  no  exception  as- 
to  Indians.  The  tenure  of  all  lands  granted 
by  the  State  is  purely  allodial,  not  feudal. 
Estates,  thus  granted,  cannot  be  abridged  by 
any  subsequent  Acts  of  the  Legislature — surely 
not  by  construction.  The  patent,  in  this  case, 
was  issued  to  the  grantee,  for  his  services,  as  a 
soldier,  in  the  line  of  this  State,  during  the 
Revolutionary  War.  The  grant  is  to  him,  his 
heirs  and  assigns.  The  Act  of  Apr.  6,  1790- 
(sess.  13,  ch.  59  ;  2  Greenl.  ed.  Laws,  332),  "  to 
carry  into  effect  the  concurrent  resolutions 
and  Acts  of  the  Legislature  for  granting  cer- 
tain lands,  promised  to  be  given  as  bounty 
lands,"  was  a  legislative  grant  to  every  patent- 
ee, of  the  unrestrained  power  of  alienation. 
Whenever  it  was  intended  that  the  Indian 
grantee  should  not  aliene,  the  restriction  wa& 
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incorporated  in  the  grant  itself.  (Act  of  Apr. 
8,  1802,  sess.  25,  ch.  112,  sec.  10  ;  grant  to 
Lewis  Denny  and  other  Oneida  Indians.)  The 
grantees  themselves,  but  not  their  heirs,  are 
prohibited  from  aliening  the  lands  granted  to 
them.  The  plain  inference  from  this  Statute 
is.  that  those  Indians  have  a  right  to  sell  if  not 
expressly  prohibited  by  statute.  In  1788  the 
Oneida  and  other  tribes  of  Indians  ceded  all 
their  lands  to  this  State— certain  portions  of 
which  were,  however,  reserved  to  the  Indians 
with  the  restriction  not  to  sell,  though  they 
might  lease  them.  (L.  U.  S.,  Vol.  I.,  pp.  315, 
322.)  Many  patents  were  granted  to  aliens  for 
7O1*]  military  *services,  and  their  power  to 
aliene  their  lands  was  never  questioned. 

•Mr.  Van  Vechten,  in  reply,  said  that  it  was 
conceded  by  the  Supreme  Court,  and  by  the 
counsel  for  the  defendant  in  error,  that  the 
Indian  tribes  were  not,  formerly,  or  at  all 
times,  subjects  or  citizens.  It  is  incumbent 
on  them,  then,  to  show  the  time  when,  and  the 
act  by  which  they  surrendered  their  independ- 
ence, and  became  citizens.  Conquest,  or  vol- 
untary submission,  are  the  only  modes  by 
which  a  sovereign  nation  can  surrender  its 
independence,  and  become  incorporated  with 
another  nation  or  sovereignty.  (Vattel,  B,  1, 
ch.  16,  sees.  192-194.)  The  Chief  Justice 
says  the  condition  of  these  tribes  "  has  been 
gradually  changing,  until  they  have  lost  every 
attribute  of  sovereignty,  and  become  entirely 
dependent  upon  and  subject  to  our  govern- 
ment." But  this  is  contrary  to  the  doctrine  of 
Vattel.  That  writer  observes  that  "  natives 
are  those  born  in  the  country  of  parents  who 
are  citizens."  "That,  in  order  to  be  of  the 
country,  it  is  necessary  that  a  person  be  born 
of  a  father  who  is  a  citizen  ;  for,  if  he  is  born 
there  of  a  stranger,  it  will  be  only  the  place  of 
his  birth,  not  of  his  country."  "  Inhabitants, 
as  distinguished  from  citizens,  are  strangers 
who  are  permitted  to  settle  and  stay  in  the 
country."  "  They  enjoy  only  the  advantages 
which  the  laws  or  custom  gives  them."  "  The 
perpetual  inhabitants  are  those  who  have  re- 
ceived the  right  of  perpetual  residence.  These 
are  a  kind  of  citizens  of  ah  inferior  order,  and 
are  united  and  subject  to  the  society,  without 
participating  in  all  its  advantages.  The  chil- 
dren follow  the  condition  of  their  fathers." 
(B.  1,  ch.  19,  sees.  212,  213.)  The  persons  here 
described  are  not  citizens  ;  their  situation  is  as 
much  sui  generis,  as  that  of  the  Indian  tribes 
of  this  State.  The  Indian  lessor,  in  this  case, 
was  born  in  the  bosom  of  his  tribe,  and  within 
the  domain  reserved  to  them,  or  ceded  to  them 
as  a  nation,  by  our  government.  Though 
known  to  reside  within  our  jurisdiction,  they 
have  always  been  treated  by  the  U.  S.  as 
nations.  The  authority  we  exercise  over  them 
as  to  punishing  for  crimes,  &c.,  is  no  more 
than  what  is  exercised  over  other  aliens  resid- 
7O2*J  ing  among  us,  *and  who  are  subject  to 
our  laws.  The  late  Act  of  the  Legislature 
(sess.  45,  ch.  204),  relative  to  the  Indian  called 
Tommy  Jemmy,  asserting  the  jurisdiction  of 
the  State,  was  unnecessary,  if  he  was  a  citizen. 
The  criminal  jurisdiction  of  the  State,  over  all 
persons  residing  within  its  territory,  was  un- 
doubted ;  and  such  a  jurisdiction  is  perfectly 
consistent  with  those  unequal  alliances  formed 

by  these  tribes  who  have  placed  themselves 
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under  our  protection.  (Grotius,  B,  1,  ch  3 
sees.  21,  22,  23;  Vattel,  B,  1,  ch.  1.)  The 
State  has  done  many  humane  and  benevolent 
acts  towards  these  Indians,  to  protect  them 
from  the  consequences  of  their  ignorance  and 
incapacity.  Nothing  is  to  be  inferred  from 
their  being  occasionally  called  subjects,  in  the 
records  of  the  Colonial  Government,  as  the 
numerous  public  acts  and  treaties  with  them, 
repel  every  idea  of  their  being  subjects  or  citi- 
zens. The  Oneida  Indians  did  not,  as  a  tribe, 
join  our  army  in  the  Revolutionary  War.  but 
only  a  portion  of  their  warriors.  A  patent,  or 
grant  of  land  from  the  State,  does  not  make 
the  grantee  a  citizen,  or  confer  the  rights  of 
citizenship.  Congress  alone  can  make  citizens. 
The  Act  Relative  to  Tenures  does  not  touch 
the  question  of  citizenship. 

It  is  said  that  the  States  is  estopped  by  its 
own  acts  from  denying  to  these  Indians  the 
rights  and  privileges  of  citizenship.  But  estop- 
pels are  mutual  ;  and  the  Indians,  by  continu- 
ing to  assert  their  independence  as  distinct 
tribes  or  nations,  as  they  do  on  all  occasions, 
are  estopped  from  claiming  all  the  rights  of 
citizens.  There  is,  then,  estoppel  against 
estoppel,  and  the  matter  remains  al  large.  The 
heirs  of  Hessians,  and  other  foreigners  who 
served  as  soldiers  in  the  Revolutionary  Army, 
cannot  take  lands  by  descent ;  the  law  of 
escheat  is  in  continual  operation  against  them. 
The  37th  article  of  the  Constitution,  and  the 
various  Acts  of  the  Legislature  which  have 
been  passed  on  the  subject,  are  perfectly  nuga- 
tory and  absurd,  on  the  principle  that  these 
Indians  are  citizens  ;  but  are  proper,  intelligi- 
ble and  consistent,  on  the  idea  of  their  being 
aliens.  Aliens  can  purchase  and  sell  land, 
and  their  title  is  good  as  against  all  the  world, 
except  the  State.  (5  Co.  Litt.,  53 ;  Plowd 
230  ;  1  Johns.  Cas.,  399  ;  3  Johns.  Cas.,  109, 
112,  113,  335.)  In  the  case  of  Jackson  v.  Sharp, 
14  Johns.,  *472,  the  question  as  to  the  [*7O3 
right  of  the  heir  of  an  Indian  patentee  to  con- 
vey, did  not,  arise,  as  the  Chief  Justice,  in 
Jackson  v.  Brown,  15  Johns.,  264,  seemed  to 
suppose. 

THE  CHANCELLOR.  Two  questions  have 
been  made  and  discussed  in  this  case  : 

(1.)  Whether  William,  the  only  lawful  issue 
of  John  Sagoharase,  the  Oneida  Indian,  was 
competent  to  take  and  hold  as  heir,  the  lands 
in  question,  which  had  been  granted  to  his 
father  by  the  patent  of  the  12th  of  July,  1792. 

(2.)  Whether  Peter  Smith  acquired  a  lawful 
title  to  those  lands  by  the  deed  from  William, 
the  heir,  in  the  year  1797. 

1.  The  patent  is  stated  to  have  issued  in  pur- 
suance of  the  Act  of  the  Legislature  of  the  6th 
of  Apr.,  1790,  and  it  grants  the  lands,  in  the 
usual  form,  to  Lieut.  John  Sagoharase,  "  his 
heirs  and  assigns,  as  a  good  and  indefeasible 
estate  of  inheritance,  forever."  It  is  stated,  in 
the  special  verdict,  that  this  John  Sagoharase 
was  an  Oneida  Indian,  and  a  lieutenant  in  a 
company  of  Indians  in  the  Army  of  the  U.  S., 
in  the  line  of  this  State,  in  the  Revolutionarv 
War. 

I  think  it  might  have  admitted  of  a  question 
whether  the  patent  to  Sagoharase  was  not 
issued  unadvisedly  by  the  Commissioners  of 
the  Land  Office,  and  without  authority  of  law. 
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The  Act  under  which  it  issued,  directed  the 
Commissioners  to  issue  letters  patent  to  per- 
sons entitled  to  lands  by  virtue  of  the  concur- 
rent resolutions  of  the  Senate  and  Assembly, 
of  the  27th  of  Mar.,  1783,  and  by  virtue  of  the 
llth  section  of  the  Act  of  the  llth  of  May, 
1784.  To  determine  who  were  entitled,  it  was 
necessary  to  recur  to  those  resolutions  and  to 
that  llth  section.  The  concurrent  resolution  of 
the  27th  of  Mar.,  1783,  declared  that  the 
"  Legislature  would  provide  that  the  generals 
then  serving  in  the  line  of  the  Army  of  the  U. 
S.,  and  being  citizens  of  this  State,  and  the 
officers  and  privates  of  the  two  regiments  of 
infantry  commanded  by  Colonels  Van  Schaick 
and  Van  Cortlandt,  and  the  officers  of  Colo- 
nel Lamb's  Regiment  of  Artillery,  who  were 
inhabitants  of  this  State,  and  the  privates 
thereof,  and  all  officers  deranged  by  the  Act 
7O4*]  of  Congress  *of  the  16th  of  Sept.,  1776, 
and  all  officers  recommended  by  Congress  as 
persons  whose  depreciation  or  pay  ought  to  be 
made  good  by  this  State,  and  who  may  hold 
military  commissions  in  the  line  of  the  army 
.at  the  close  of  the  war,"  should  receive  a 
bounty  of  lands  according  to  a  ratio  there  pre- 
scribed, and  by  which  a  lieutenant  was  to  re- 
ceive 1,000  acres. 

Lieut.  Sagoharase  did  not  come  within  the 
terms  of  this  concurrent  resolution.  He  was 
not  an  officer  in  Van  Schaick's  or  Van  Cort- 
landt's  Regiment  of  Infantry,  or  Colonel 
Lamb's  Regiment  of  Artillery.  That,  I  appre- 
hend, cannot  be  pretended.  A  company  of 
Indians  certainly  formed  no  part  of  eit'her  of 
those  three  regiments,  and  were  never  known 
or  returned  as  such.  Nor  was  he  a  deranged 
officer  under  the  resolution  of  Congress  of  the 
16th  of  Sept.,  1776,  as  is  evident  from  the  face 
of  that  resolution.  And  there  is  as  little  ground 
to  infer  that  he  was  one  of  the  officers  recom- 
mended by  Congress  as  persons  whose  depre- 
ciation or  pay  ought  to  be  made  good  by  this 
State.  That  provision  was  also  expressly  con- 
fined to  those  officers  who  held  military  com- 
missions in  the  line  of  the  army,  at  the  close  of 
the  war,  whereas,  Sagoharase  died  before  the 
27th  of  Mar.,  1783. 

He  was,  therefore,  not  embraced  by  the 
terms  of  the  concurrent  resolution  of  Mar., 
1783  ;  and  the  llth  section  of  the  Act  of  the 
llth  of  May,  1784,  was  confined  to  the  officers 
and  soldiers  of  Colonel  Lamb's  Regiment  of 
Artillery.  The  patent  was  issued  according  to 
the  terms  of  it,  under  the  authority  of  the  Act 
of  the  6th  of  Apr.,  1790,  yet  that  Act  confined 
the  bounty  to  those  officers  and  soldiers  which 
have  been  specified,  and  Sagoharase  did  not 
come  within  the  description.  Upon  what  legal 
authority  was  this  patent  issued  ?  Bv  the 
Acts  of  the  llth  of  May,  1784,  and  of  the  6th 
of  Apr.,  1790,  the  Commissioners  of  the  Land 
Office  were  to  decide  who  were  entitled  to 
lands  under  the  concurrent  resolution  ;  and  by 
the  latter  Act,  they  were  to  examine  the  claims 
of  the  officers  and  soldiers  who  were  returned 
as  the  quota  of  this  State,  and  those  of  them 
who  received  the  depreciation  of  their  pay 
from  this  State,  were  to  be  entitled  to  the 
gratuity  and  bounty  lands.  This  last  provis- 
7O5*J  ion  *does  not  help  the  patent,  for  a 
company  of  Indians  never  could  have  been 
returned  as  part  of  the  quota,  of  this  State. 
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I  have  not  been  able,  then,  to  discover  the 
legislative  authority  for  this  patent.  But  the 
Commissioners  of  the  Land  Office  did  decide 
that  Sagoharase  was  entitled  to  a  portion  of 
the  bounty  lands  as  a  lieutenant,  and  we  ought 
now  to  aquiesce  in  the  authority  of  that  decis- 
ion. They  gave  him  a  patent,  not  for  1,000, 
but  for  1,200  acres  ;  and  it  is  now  too  late,  and 
certainly  this  is  not  the  occasion,  to  call  in 
question  the  validity  of  the  patent.  The 
Legislature,  by  the  Act  of  the  7th  of  Mar., 
1809,  made  for  the  relief  of  the  heirs  of 
the  Oneida  Indians,  to  whom  lands  had  been 
granted,  assume  those  grants  to  be  valid.  The 
decision  of  the  Commissioners  of  the  Land 
Office  must  now  be  taken  to  have  been  correct- 
ly made  ;  and  owing  to  the  numerous  and  com- 
plex provisions  in  the  early  laws  of  this  State 
on  the  subject  of  military  grants,  it  is  very 
possible  there  may  have  been  some  further,  or 
other  authority  for  these  Indian  patents,  which 
I  have  not  discovered. 

The  patent  was  granted  in  1792,  and  the 
patentee  was  dead  before  the  27th  of  Mar., 
1783.  But  the  Act  of  1790,  to  which  I  have 
already  referred,  provided  that  the  patents 
should  issue  in  the  Dames  of  the  persons  who 
had  actually  served  in  the  line  of  the  Army  of 
the  U.  S,  as  designated  in  the  concurrent 
resolutions,  and  that  the  lands  should  be 
deemed  to  have  vested  in  the  grantees  and 
their  heirs,  on  the  27th  of  Mar.,  1783.  This 
provision,  however,  was  not  sufficient  for  a 
case  like  the  present,  for  here  the  patentee  was 
dead  on  the  27th  of  Mar.,  1783 ;  and  had  it  not 
been  for  the  subsequent  Act  of  the  5th  of 
Apr.,  1803,  -I  should  have  considered  the 
patent  as  null  and  void,  because  the  Act  of 
1790  could  not,  by  any  just  construction,  be 
considered  as  authorizing  grants,  when  the 
patentee  was  not  alive  in  Mar.,  1783,  the 
period  to  which  the  patent  was  to  have  rela- 
tion. But  the  Act  of  1803  removed  this  ob- 
jection to  patents  made  to  persons  who  were 
dead  in  1783,  by  declaring  that  patents  to  offi- 
cers and  soldiers  serving  in  the  line  of  this 
State,  in  the  Army  of  the  U.  S.,  in  the  Revolu- 
tionary War,  and  who  died  previous  to  the 
27th  of  Mar.;  *1783,  vested  in  those  [*7O6 
persons,  at  the  time  of  their  deaths  respec- 
tively. 

We  have  now  arrived  at  this  conclusion,  and 
which,  in  the  further  progress  of  this  decision, 
I  shall  assume  to  be  a  just  and  true  one,  that 
the  patent  to  Sagoharase  was  duly  issued  by 
authority  of  the  Legislature,  and  vested  in  him, 
his  heirs  and  assigns,  a  good  and  indefeasible 
estate  of  inheritance  in  the  premises  in  ques- 
tion, at  the  time  of  his  death,  which  was  prior 
to  Mar.,  1783.  The  important  question  now 
occurs,  what  heirs  of  John  Sagoharase  were 
intended  by  the  grant.  He  was  an  Oneida 
Indian,  and  lieutenant  of  a  company  of  In- 
dians, and  died  in  the  war.  The  patent  was, 
in  effect,  a  grant  to  his  heirs,  though  taken  in 
his  name,  for  he  had  been  dead  at  least  ten 
years  when  the  patent  issued.  Could  the  gov- 
ernment of  this  State  have  meant  any  other 
than  Indian  heirs  ?  It  was  not  to  be  supposed 
that  he  had,  or  could  possibly  have  had  any 
other  heirs  ;  and  if  the  grant  was  not  intended 
for  his  Indian  heirs,  it  was  a  void  and  an  ab- 
surd grant.  He  was  dead,  and  could  not  take  ; 
JOHNS.  REP.,  20. 


GOODELL  v.  JACKSON. 


roe 


and  if  his  son  William,  his  only  lawful  issue, 
could  not  take  as  heir,  who  could  take  ? 
Clearly,  no  person  ;  and  can  we  believe,  that  a 
specific  grant  of  land  in  fee,  made  by  due 
authority  of  government,  to  an  individual  In- 
dian by  name,  was  intended  to  be  illusory,  and 
to  mean  nothing  ?  The  government  acted 
with  knowledge  and  discretion  on  the  occasion; 
they  knew  the  character  of  the  grantee,  and 
they  knew  the  services  he  had  rendered.  The 
honor  and  good  faith  of  the  State  would  seem 
to  require  that  the  grant  should  have  a  real 
and  effectual  operation,  and  be  deemed  to  in- 
ure to  the  benefit  of  William,  the  only  lawful 
issue  of  the  patentee,  notwithstanding  he  be- 
longed to  the  Oneida  tribe  of  Indians,  as  his 
father  had  before  him.  Whether  the  Oneida 
Indians,  are  to  be  regarded  as  aliens  or  citi- 
zens, as  a  tribe,  with  some  fragments  of  their 
ancient  independence,  or  as  completely  sub- 
jugated, broken  down,  and  merged  in  the 
great  body  of  our  people,  appears  to  me  to  be 
quite  immaterial  in  reference  to  the  title  of 
this  heir.  The  government  must  have  in- 
tended that  the  Indian  heir  should  take,  and 
the  grant  is  not  susceptible  of  any  other  rea- 
sonable construction.  It  was  no  matter,  then, 
7O7*]  in  what  *civil  or  political  relation  the 
Indian  heir  stood  in  respect  to  the  whites  ;  he 
still  took  as  heir,  because  the  government  was 
competent  to  vest  him  with  that  capacity,  and 
the  intention  to  do  it  is  implied  in  the  grant 
itself,  which  was  issued  by  authority  of  law. 
This  conclusion  appears  to  me  too  clear  to  be 
a  mistaken  one  ;  and  I  would  here  observe, 
that  a  patent  issued  from  the  Land  Office,  in 
pursuance  of  a  statute,  is  equivalent,  in  force 
and  effect,  to  a  legislative  grant,  directly  to 
the  individual.  Now,  it  is  understood  to  be  a 
general  rule,  that  when  an  alien  is  allowed 
specially  by  statute,  to  take  and  hold  lands  to 
him  and  his  heirs  (and  such  statutes  have  been 
passed  at  almost  every  session  since  the  Revo- 
lution), he  has  of  course  a  capacity  to  trans- 
mil  by  inheritance,  to  his  alien  offspring,  and 
they  have  equally  a  capacity  to  take.  When 
the  Legislature  speak  without  restriction  or 
qualification  of  the  heirs  of  an  alien,  they 
must  mean  such  heirs  as  he  was  then  compe- 
tent to  have  ;  and  it  would  be  a  reproach  to 
the  good  sense,  or  to  the  good  faith  of  the 
Legislature,  to  suppose  they  could  have  any 
other  meaning.  It  was  formerly  very  com- 
mon to  provide  in  these  special  Statutes,  al- 
lowing aliens  by  name  to  hold  lands  in  fee, 
that  the  alien  purchaser  should  not  sell  or 
assign,  except  to  a  citizen  ;  but  there  never 
was  an  instance  of  a  proviso  that  his  heirs 
should  not  take  the  inheritance  after  him  ex- 
cept they  were  citizens.  There  is  a  wide  and 
a  most  material  difference  between  the  right 
to  sell  to  alien  stranger,  and  the  right"  to 
transmit  by  descent  to  the  alien  heir.  The 
former  is  a  free  and  voluntary  act,  resting  on 
contract,  and  can  readily  be  dispensed  with, 
without  inconvenience  ;  but  the  latter  right  is 
a  part  of  the  law  of  our  nature,  and  deeply 
rooted  in  the  social  affections.  Even  those 
prohibitions  against  selling  to  aliens  were  un- 
necessary, and  have  latterly  been  omitted  as 
useless,  for  without  such  a  proviso  the  alien 
purchaser  could  not  convey  his  land  to  another 
alien,  so  as  to  vest  him  with  a  sure  and  inde- 
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feasible  estate  ;  for  our  own  native  citizens 
have  not  that  power. 

The  permission,  then,  by  law,  to  an  alien, 
to  take  and  hold  lands  to  him  and  his 
heirs,  or  a  grant  from  government  by  authority 
of  law,  to  an  alien  and  his  heirs,  does  neces- 
sarily imply  that  he  may  transmit  by  de- 
scent to  his  children,  or  *other  alien  [*7O8 
heirs,  and  that  his  heirs  may  take  the  land  in 
question  equally  as  if  they  "were  natural  born 
citizens.  No  alien,  in  his  right  mind,  would 
purchase  upon  any  other  construction  ;  many 
of  them  must  have  no  expectation  of  having 
any  other  than  alien  heirs.  It  would  be  pain- 
ful for  them  to  await  the  arrival  of  the  period 
of  naturalization,  and  the  uncertainty  of  ac- 
quiring a  new  race  of  natural  born  or  natural- 
ized descendants.  They  may  be  too  advanced 
in  life  to  expect  it,  or  they  may  be  suddenly 
cut  off  in  the  midst  of  their  expectations. 
And  permit  me  to  ask,  where  would  be  the 
benevolence,  or  the  magnanimity,  or  the  jus- 
tice, or  the  good  faith  of  government,  if  it 
should  so  far  deal  with  an  alien  as  to  permit 
him  to  purchase  lands  to  himself,  and  his 
heirs,  or  to  make  (as  in  the  present  case)  a 
gratuitous  grant  of  lands  to  him  and  his  heirs, 
to-day,  and  then,  on  the  morrow,  to  snatch  it 
from  his  orphan  son,  under  the  pretense  that 
he  was  an  alien  ?  Such  a  privilege  would  be, 
in  truth,  no  privilege.  It  would  be  a  heart- 
less and  a  fraudulent  grant,  with  the  deadly 
power  of  escheat  concealed  in  its  inclosure. 

But  the  Act  of  the  7th  of  Mar.,  1809,  re- 
moved all  scruples  on  this  point,  by  declaring 
that  the  heirs  of  each  of  the  Indians  to  whom 
land  had  been  granted  by  this  State,  for  mili- 
tary services  in  the  war  between  the  U.  S.  and 
Great  Britain,  should  be  and  were  made  capa- 
ble of  taking  and  holding  any  such  lands  by 
descent,  in  the  same  manner  as  if  such  heirs 
were  citizens  of  this  State  at  the  death  of  their 
ancestor.  This  provision,  as  I  construe  it, 
was  nothing  more  than  declaratory  of  what 
was  already  the  rule  on  that  subject,  because 
it  seems  impossible  to  maintain,  upon  any 
sound  principles  of  construction,  that  the  heirs 
of  the  Indian  patentee,  being  Indians,  would 
not  have  taken  by  descent  without  this  Act. 
The  Treaty  between  the  U.  S.  and  Great  Brit- 
ain, in  1794,  contained  a  similar  declaratory 
provision,  that  British  subjects  and  American 
citizens,  who  then  held  lands  in  the  dominions 
of  either  power,  might  sell  and  devise  them  as 
if  they  were  natives ;  and  that  neither  they, 
nor  their  heirs  or  assigns,  should,  so  far  as 
respected  those  lands,  be  regarded  as  aliens. , 
This  Treaty  was  only  a  publication  of  the 
existing  law  of  each  *country,  as  far  [*7O9 
as  the  heirs  of  persons  then  lawfully  seised 
were  concerned  ;  but  it  went  further  than  the 
law  would  have  gone  without  the  Article,  for 
it  allowed  the  owners  of  the  land  not  only  to 
transmit  by  descent  to  their  alien  heirs,  "but 
even  to  sell  or  devise  to  aliens. 

In  the  view  which  I  have  thus  taken  of  the 
case,  the  question  discussed  in  the  Supreme 
Court,  and  which  has  occupied  a  large  share 
of  the  attention  of  the  counsel  in  the  argu- 
ment before  this  court,  does  not  appear  to  be 
of  any  consequence  in  the  decision  of  the 
cause.  "  The  question,"  says  the  Chief  Justice, 
in  the  opinion  which  he  delivered,  "  is  simply 
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whether  a  legitimate  child  of  an  Indian,  hold- 
ing property  by  grant  from  the  State,  to  him 
individually,  is  to  be  regarded  as  his  heir,  so 
far  as  to  take  by  inheritance ;  and  this,"  he 
says,  "involves  the  inquiry,  whether  an  Oneida 
Indian  is  to  be  considered  a  citizen  of  the  State 
or  an  alien."  He  then  enters  into  a  train  of 
argument,  to  show  that  the  Indians  within  this 
State  are,  in  contemplation  of  law,  citizens, 
and  not  aliens  ;  and  upon  that  fact  he  con- 
cludes that  William  Sagoharase  took  the  lot 
in  question  by  descent,  as  heir  to  his  father 
John.  Now,  with  great  respect  for  the  opin- 
ion of  the  Supreme  Court,  I  beg  leave  to  ob- 
serve, that  the  question  whether  William  was 
competent  to  take  the  lot  as  heir,  does  not  de- 
pend upon  the  character  of  William  as  an 
alien  or  citizen,  for  be  he  which  he  may,  the 
grant  from  the  government  to  John,  and  his 
heirs  of  necessity,  and  upon  the  established 
principles  and  usages  of  law,  included  the 
Indian  son,  who  was  his  only  lawful  issue. 

But  as  the  court  below  and  the  counsel  upon 
the  argument  here,  have  thought  it  material 
to  discuss  the  question,  whether  William,  the 
Indian  heir,  was  to  be  regarded  as  an  alien  or 
a  citizen  on  the  death  of  his  father,  I  ought, 
very  properly,  to  distrust  the  correctness  of 
my  own  views  upon  that  subject,  and  pay 
some  attention  to  their  learned  investigations. 

The  Oneidas,  and  the  other  tribes  composing 
the  Six  Nations  of  Indians,  were  originally 
free  and  independent  nations.  It  is  for  the 
counsel,  who  contend  that  they  have  now 
ceased  to  be  a  distinct  people,  and  become 
completely  incorporated  with  us,  and  clothed 
7  1O*J  with  all  the  rights,  and  *bound  to  all 
the  duties  of  citizens,  to  point  out  the  precise 
time  when  that  event  took  place.  I  have  not 
been  able  to  designate  the  period,  or  to  dis- 
cover the  requisite  evidence  of  such  an  entire 
and  total  revolution.  Do  our  laws,  even  at 
this  day,  allow  these  Indians  to  participate 
equally  with  us,  in  our  civil  and  political 
privileges  ?  Do  they  vote  at  our  elections,  or 
are  they  represented  in  our  Legislature,  or 
have  they  any  concern  as  jurors  or  magistrates 
in  the  administration  of  justice  ?  Are  they, 
on  the  other  hand,  charged  with  the  duties  and 
burdens  of  citizens  ?  Do  they  pay  taxes,  or 
serve  in  the  militia,  or  are  they  required  to 
take  a  share  in  any  of  the  details  of  our  local 
institutions  ?  Do  we  interfere  with  the  dis- 
position, or  descent,  or  tenure  of  their  prop- 
erty as  between  themselves  ?  Do  we  prove 
their  wills,  or  grant  letters  of  administration 
upon  their  intestate's  estates  ?  Do  our  Sunday 
laws,  our  school  laws,  our  poor  laws,  our  laws 
concerning  infants  and  apprentices,  or  con- 
cerning idiots,  lunatics,  or  habitual  drunkards, 
apply  to  them  ?  Are  they  subject  to  our  laws, 
or  the  laws  of  the  U.  S.  against  high  treason  ; 
and  do  we  treat  and  punish  them  as  traitors, 
instead  of  public  enemies,  when  they  make 
war  upon  us  ?  Are  they  subject  to  our  laws 
of  marriage  and  divorce,  and  would  we  sus- 
tain a  criminal  prosecution  for  bigamy,  if  they 
should  change  their  wives  or  husbands,  at 
their  own  pleasure  and  according  to  their  own 
customs,  and  contract  new  matrimonial 
alliances  ?  I  apprehend  that  every  one  of 
the.se  questions  must  be  answered  in  the 
negative,  and  that  on  all  these  points,  they 
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are  regarded  as  dependent  allies  and  alien 
communities.  It  was,  therefore,  with  some 
degree  of  surprise  that  I  observed  the  Su- 
preme Court  laying  down  the  doctrine  in  this 
case,  that  these  Indians  of  the  Six  Nations 
were  "  as  completely  the  subjects  of  our  laws 
as  any  of  our  own  citizens."  In  my  view  of 
the  subject,  they  have  never  been  regarded  as 
citizens  or  members  of  our  body  politic,  with- 
in the  contemplation  of  the  Constitution. 
They  have  always  been,  and  are  still  consid- 
ered by  our  laws  as  dependent  tribes,  governed 
by  their  own  usages  and  chiefs,  but  placed 
under  our  protection,  and  subject  to  our  coer- 
cion, so  far  as  the  public  safety  required  it, 
and  no  further.  \ 

*The  Five  Nations  once  formed  the  [*7 1 1 
fiercest  and  most  formidable  confederacy  of 
Indian  republics  ever  known  in  North  Ameri- 
ca ;  and,  by  their  prowess  and  enterprise,  they 
held  distant  tribes  of  Indians  under  do'minion 
and  tribute.  But  after  the  settlement  of  the 
Colony,  and  their  communication  with  the 
whites,  they  began  to  degenerate,  and  to  de- 
scend by  gradual  but  perceptible  degrees  from 
their  original  elevation.  Ever  since  the  war 
of  1756,  their  fall  has  been  more  precipitate, 
and  with  a  more  sensible  diminution  of  their 
population,  power  and  territory,  as  well  as  of 
their  pride  and  glory.  The  whites  have  been 
pressing  upon  them  as  they  kept  receding  from 
the  approaches  of  civilization.  We  have,  at 
length,  intruded  our  influence  into  their  do- 
mestic concerns.  We  have  purchased  the 
greater  part  of  their  lands,  destroyed  their 
hunting  grounds,  subdued  the  wilderness 
around  them,  overwhelmed  them  with  our 
population,  and  gradually  abridged  their  na- 
tive independence.  Still,  however,  they  are 
permitted  to  exist  as  distinct  nations,  and  we 
continue  to  treat  with  their  sachems  in  a  na- 
tional capacity,  and  as  being  the  lawful  repre- 
sentatives of  their  tribes.  Through  the  whole 
series  of  our  colonial  history,  these  Indians 
were  considered  as  dependent  allies,  who  ad 
vanced  for  themselves  the  proud  claim  of  free 
nations,  but  who  had  voluntarily,  and  upon 
honorable  terms,  placed  themselves  and  their 
lands  under  the  protection  of  the  British  Gov- 
ernment. The  colonial  authorities  uniformly 
negotiated  with  them,  and  made  and  observed 
treaties  with  them,  as  sovereign  communi- 
ties, exercising  the  right  of  free  deliberation 
and  action  ;  but,  in  consideration  of  protec- 
tion, owing  a  qualified  subjection  in  a  national, 
but  not  in  any  individual  capacity  to  the  Brit- 
ish Crown. 

No  argument  can  be  drawn  against  the 
sovereignty  of  these  Indian  nations,  from  the 
fact  of  their  having  put  themselves  and  their 
lands  under  British  protection.  Such  a  fact  is 
of  frequent  occurrence  in  the  transactions 
between  independent  nations. 

One  community  may  be  bound  to  another 
by  a  very  unequal  alliance,  and  still  be  a 
sovereign  state.  Though  a  weak  state,  in 
order  to  provide  for  its  safety,  should  place 
itself  under  the  protection  of  a  more  powerful 
one,  yet,  according  *to  Vattel  (B,  1,  [*712 
ch.  1,  sees.  5  and  6),  if  it  reserves  to  itself  the 
right  of  governing  its  own  body,  it  ought  to 
be  considered  as  an  independent  State.  There 
are  several  kinds  of  submission,  says  this  same 
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jurist.  (B,  1,  ch.  16,  sec.  194.)  The  submis- 
sion may  leave  the  inferior  nation  a  part  of  the 
sovereignty,  restraining  it  only  in  certain 
respects,  or  it  may  totally  abolish  it,  or  the 
lesser  may  be  incorporated  with  the  greater 
power,  so  as  to  form  one  single  state,  in  which 
all  the  citizens  will  have  equal  privileges. 
Now,  it  is  very  apparent  from  our  whole  his- 
tory, that  the  submission  of  the  Six  Nations 
has  been  of  the  former  kind,  and  that  as  an 
inferior  nation  they  were  only  restrained  of 
their  sovereignty  in  certain  respects.  Though 
born  within  our  territorial  limits,  the  Indians 
are  considered  as  born  under  the  dominion  of 
their  tribes.  They  are  not  our  subjects,  born 
within  the  purview  of  the  law,  because  they 
are  not  born  in  obedience  to  us.  They  belong 
by  birth  to  their  own  tribes,  and  these  tribes 
are  placed  under  our  protection  and  dependent 
upon  us  ;  but  still  we  recognize  them  as  na- 
tional communities.  In  this  situation  we  stood 
in  relation  to  each  other  at  the  commencement 
of  our  Revolution.  The  American  Congress 
held  a  Treaty  with  the  Six  Nations,  in  Aug., 
1775,  in  the  name  and  on  behalf  of  the  United 
Colonies,  and  a  Convention  of  Neutrality  was 
made  between  them.  "  This  is  a  family  quar- 
rel between  us  and  old  England,"  said  the 
agents,  in  the  name  of  the  Colonies  :  "you 
Indians  are  not  concerned  in  it.  We  desire 
you  to  remain  at  home,  and  not  join  either 
side."  Again ;  in  1776,  Congress  tendered 
protection  and  friendship  to  the  Indians,  and 
resolved  that  no  Indians  should  be  employed 
as  soldiers  in  the  armies  of  the  U.  S. ,  before 
the  tribe  to  which  they  belonged  should,  in  a 
national  council,  have  consented  thereunto, 
nor  then,  without  the  express  approbation  of 
Congress.  What  acts  of  government  could 
more  clearly  and  strongly  designate  these  In- 
dians as  totally  detached  from  our  bodies 
politic,  and  as  separate  and  independent  com- 
munities ? 

In  1778  Congress  resolved  that  they  would 
chastise  the  Senecas,  who  had  joined  the 
enemy,  and  would  reduce  them  to  terms  of 
peace  ;  and  when  some  Seneca  Chiefs  appeared 
71tf*]  *at  Philadelphia,  they  directed  the 
Board  of  War  to  inquire,  whether  they  came  in 
the  character  of  representatives  or  ambassa- 
dors of  their  nation.  And  when,  in  1779, 
Congress  had  resolved  upon  terms  of  peace 
with  the  Indians,  the  conditions  were  such  as 
would  be  dictated  to  a  public  enemy,  known 
as  such  by  the  laws  of  war  ;  they  had  not  the 
remotest  resemblance  to  the  terms  or  spirit  of 
a  negotiation  with  citizens  or  subjects  who  had 
broken  their  allegiance.  In  1783  Congress 
expressly  waived  the  right  of  conquest  over 
the  Indians,  and  recommended  proffers  of 
peace  and  a  friendly  treaty,  for  the  purpose  of 
receiving  them  into  favor  and  protection. 
Lastly,  in  October,  1784,  a  Treaty  of  Peace 
was  made  at  Fort  Stanwix,  between  the  U.  S. 
and  the  sachems  and  warriors  of  the  Six  Na 
tions  ;  and  the  U.  S.  gave  peace  to  those  of  the 
Six  Nations  who  had  been  hostile,  and  received 
them  under  protection,  and  required  that  the 
hostile  tribes  should  stipulate  that  the  Oneidas 
and  Tuscaroras  should  be  secured  in  the  pos- 
session of  their  lands. 

There  was  nothing,  then,  in  any  act  or  pro- 
ceeding, on  the  part  of  the  U.  S.,  during  the 
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Revolutionary  War,  which  went  to  impair, 
and  much  less  to  extinguish,  the  national  char- 
acter of  the  Six  Nations,  and  consolidate  them 
with  our  own  people.  Every  public  document 
speaks  a  different  language,  and  admits  their 
distinct  existence  and  competence  as  nations, 
but  placed  in  the  same  state  of  dependence, 
and  calling  for  the  same  protection  which  ex- 
isted before  the  war. 

The  report  of  a  committee  of  Congress,  in 
May,  1782,  placed  the  condition  of  these  Six 
Nations  upon  the  true  foundation,  in  point  of 
fact.  It  appeared,  they  said,  that  all  the  lands 
of  the  Six  Nations  had  been  by  them,  as  ap- 
pendant  to  the  government  of  N.  Y.,  in  due 
form,  placed  under  the  protection  of  the  Crown 
of  England,  so  far  as  respected  jurisdiction 
only  ;  and  that  the  Colony  of  N.  Y.,  for  up- 
wards, of  one  hundred  years,  had  protected 
these  nations  as  the  dependents  and  allies  of 
that  government. 

In  1794  there  was  another  Treaty  made  be- 
tween the  U.  S.  and  the  Six  Nations,  in  which 
perpetual  peace  and  friendship  were  declared 
between  the  contracting  parties,  *and  [*714 
the  U.  S  acknowledged  the  lands  reserved  to 
the  Oneida,  Onondaga  and  Cayuga  nations,  in 
and  by  their  Treaties  with  this  State,  to  be  their 
property  ;  and  Ihe  Treaty  contains  this  pro- 
vision, which  has  a  very  important  and  a  very 
decisive  bearing  upon  the  point  under  discus- 
sion :  "The  U.  S.  and  the  Six  Nations  agree, 
that  for  injuries  done  by  individuals  on  either 
side,  no  private  retaliation  shall  take  place, 
but  complaint  shall  be  made  by  the  injured 
party  to  the  other  ;  that  is,  by  the  Six  Nations, 
or  any  of  them,  to  the  President  of  the  U.  S., 
and  by  or  on  behalf  of  the  President,  to  the 
principal  chiefs  of  the  Six  Nations,  or  of  the 
nation  to  which  the  offender  belongs."  What 
more  demonstrable  proof  can  we  require,  of 
existing  and  acknowledged  sovereignty  resid- 
ing in  those  Indians  ?  We  have  here  the  forms 
and  requisitions  peculiar  to  the  intercourse 
between  friendly  and  independent  States,  and 
they  are  conformable  to  the  received  institutes 
of  the  law  of  nations.  The  U.  S.  have  never 
dealt  with  those  people,  within  our  national 
limits,  as  if  they  were  extinguished  sovereign- 
ties. They  have  constantly  treated  with  them 
as  dependent  nations,  governed  by  their  own 
usages,  and  possessing  governments  competent 
to  make  and  to  maintain  treaties.  They  have 
considered  them  as  public  enemies  in  war,  and 
allied  friends  in  peace.  If  mere  territorial 
jurisdiction  would  make  the  Six  Nations  citi- 
zens of  this  State,  the  same  effect  must  have 
been  produced  as  to  the  numerous  tribes  of 
Indians  included  within  the  vast  territorial 
limits  of  the  U.  S.  ;  and  it  is  worth  a  moment's 
attention  to  observe  the  relations  existing  be- 
tween the  U.  S.  and  the  Indians,  to  the  south 
and  to  the  west. 

In  the  Treaty  between  the  U.  S.  and  the 
Wyandots,  Ottawas,  Chippewas  and  others,  in 
1785,  it  was  provided  that  if  any  Indian  com- 
mit murder  or  robbery  upon  a  citizen  of  the 
U.  S.,  they  shall  deliver  him  up  to  be  punished 
according  to  our  law.  This  surrender  of  crim 
inals  is  here  made  part  of  a  national  compact, 
and  the  distinction  is  preserved  between  In- 
dians and  citizens  ;  and,  while  we  assume  the 
right  to  redress  the  injuries  of  the  one,  we 
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abandon  the  other  to  the  protection  of  then- 
own  people.  The  Treaties  with  the  Cherokees, 
7  1 5*]  in  1785  and  1791,  go  further,  *and  pro- 
vide that  citizens  of  the  U.  S.  committing  rob- 
bery or  murder  on  the  Cherokees,  shall  be 
punished  by  us  in  like  manner  as  if  the  same 
were  committed  upon  one  of  our  own  citizens. 
They  also  contain  a  new  and  striking  provis- 
ion, and  that  is,  that  citizens  settling  upon 
their  lauds,  thereby  forfeit  the  protection  of 
the  U.  S. ,  and  the  Cherokees  may  punish  them 
as  they  please.  The  same  provision,  relative 
to  the  surrender  and  punishment  of  persons 
guilty  of  murder  or  robbery,  is  inserted  in  the 
Treaties  with  the  Choctaws,  Chickasaws,  Shaw- 
anese,  Creeks,  Ottawas,  Chippewas,  &c.  And 
in  the  Treaties  with  the  latter  tribes,  in  1789 
and  1795,  citizens  settling  on  their  lands  are 
declared  to  be  out  of  the  protection  of  the  U. 
S.,  and  liable  to  punishment  at  the  discretion 
of  the  Indians. 

It  would  seem  to  me  to  be  almost  idle  to 
contend,  in  the  face  of  such  provisions  that 
Ihese  Indians  were  citizens  or  subjects  of  the 
U.  S..  and  not  alien  and  sovereign  tribes. 

In  the  Ordinance  of  Congress,  in  1787,  passed 
for  the  government  of  the  territory  of  the  U. 
S.  northwest  of  the  Ohio,  it  was  declared  that 
the  Indians  within  that  Territory  should  never 
be  invaded  or  disturbed  in  their  property, 
rights  or  liberties,  unless  in  just  and  lawful 
war.  By  a  just  and  lawful  war,  is  here  meant 
a  controversy  according  to  the  public  law  of 
nations,  between  independent  states,  and  not 
an  insurrection  and  rebellion.  The  U.  S.  have 
never  undertaken  to  negotiate  with  the  Indian 
t  ribes,  except  in  their  national  character.  They 
have  always  asserted  their  claims  against  them 
in  the  only  two  ways  known  to  nations,  upon 
the  ground  of  stipulation  by  treaty,  or  by  force 
of  arms.  The  Ordinance  further  provided  that 
laws  should  be  made  to  prevent  wrongs  done 
to  the  Indians  ;  and  this  implies  a  state  of 
dependence  and  imbecility  on  the  part  of  the 
Indians,  and  that  correspondent  claim  upon 
us  for  protection  arising  out  of  the  superiority 
of  our  condition,  which  afford  the  true  solu- 
tion to  most  of  our  regulations  concerning 
them. 

We  are  now  prepared  again  to  put  the  ques- 
tion, where  is  the  evidence  of  the  fact,  or  where 
7  16*]  is  the  ground  for  *the  assertion  that,  at 
the  death  of  John  Sagoharase,  as  early  as  Mar., 
1783,  the  Oneida  tribe  of  Indians  had  ceased 
to  be  a  Nation,  and  had  become  an  integral 
part  of  the  people  of  this  State,  in  whose  name 
and  by  whose  authority  the  Constitution  was 
ordained  ?  No  proposition  would  seem  to  me 
to  be  more  utterly  fallacious,  and  more  en- 
tirely destitute  of  any  real  foundation  in  his- 
torical truth.  It  is  repugnant  to  all  the  Treaties, 
and  to  all  the  public  documents,  to  the  de- 
clared sense  and  practice  of  the  colonial  gov- 
ernments, and  of  the  government  of  the  U.  S., 
and  of  this  State.  The  question  is  not,  what 
changes  the  Six  Nations,  or  the  Oneidas  in 
particular,  have  undergone  since  1783  ;  but 
the  question  is,  were  the  Indians  belonging  to 
the  tribe  of  Oneidas,  and  residing  with  the 
Oneidas,  in  1783,  when  John  Sagoharase  died, 
citizens  of  this  State,  and  capable  of  purchas- 
ing, holding  and  inheriting  freehold  estates, 
in  the  character  of  citizens,  with  all  the  ap- 
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pendant  rights  ?  In  my  opinion,  if  the  grant 
to  John,  the  father,  did  not,  of  itself,  author- 
ize William,  the  son,  to  inherit  as  heir,  he  had 
no  capacity  to  take,  for  he  was  an  alien,  placed 
under  our  protection,  as  one  of  the  members 
of  his  tribe,  but  not  owing  us  personal  obedi- 
ence and  allegiance  as  a  subject.  If  the  pat- 
ent did  not  exclusively  render  him  competent 
to  inherit  as  heir,  then  he  had  no  such  ability 
until  the  Act  of  1809,  which  declared  that  the 
heirs  of  Oneida  patentees  should  be  competent 
to  take,  "  in  the  same  manner  as  if  such  heirs 
were  citizens  of  this  State  at  the  death  of  their 
ancestors  ;"  and  this  Act  was  not  passed  until 
two  years'  subsequent  to  the  deed  to  Peter 
Smith. 

But  though  it  be  immaterial,  as  to  the  point 
under  discussion,  what  became  of  the  Oneida 
nation  since  the  death  of  John,  the  patentee, 
yet,  in  the  opinion  of  the  Supreme  Court, 
much  stress  appears  to  have  been  laid  upon 
the  Act  of  the  12th  of  Apr.,  1822,  pardoning 
Tommy  Jemmy,  and  asserting  exclusive  crim- 
inal jurisdiction  in  the  courts  of  this  and  the 
U.  S.,  over  all  crimes  and  offenses  committed 
within  the  State.  Admitting  that  this  Act 
completely  annihilated  the  national  character, 
and  the  sovereign  attributes  of  the  Six  Nations, 
what  has  this  fact  to  do  with  the  inquiry,  how 
those  nations  stood,  forty  years  ago,  when 
*John  Sagoharase  died,  and  when  his  [*7  J  7 
son  is  asserted  to  have  succeeded  as  heir  ? 
Though  this  Act  may  have  gone  a  step  beyond 
any  former  proceeding,  in  respect  to  Indian 
sovereignty,  yet  it  only  restrained  the  exercise 
of  it  in  one  particular  mode,  and  claimed  that 
jurisdiction  over  our  own  territory,  which  is 
perfectly  consistent  with  the  admission  of  the 
alienage,  and  distinct  national  character  of  the 
Indians.  It  is  understood  that  witchcraft  is 
the  only  offense  which  the  Indians  have  under- 
taken to  punish  judicially,  as  a  community.  It 
was  a  sentence  for  that  offense  that  led  to  the 
act  for  which  Tommy  Jemmy  was  tried.  All 
other  offenses  are  said  to  be  left  to  the  arm  of 
private  and  family  revenge  ;  and  their  irregu- 
lar and  foul  executions  were  shocking  to 
humanity,  and  were  not  to  be  tolerated  in  the 
neighborhood,  and  under  the  eye  of  a  civilized 
and  Christian  people.  Under  the  circum- 
stances in  which  we  Avere  placed  in  relation  to 
those  Indians,  as  their  guardians  and  protect- 
ors, we  had  a  right  to  avail  ourselves  of  the 
superiority  of  our  character,  and  put  a  stop  to 
such  irregular  and  horrible  punishments,  even 
as  our  nation  claims  the  right  of  punishing  the 
subjects  of  other  independent  powers,  without 
the  consent,  and  against  the  will  of  their  own 
governments,  if  they  ai-e  caught  in  carrying  on 
the  African  slave  trade. 

I  do  not,  therefore,  consider  the  Act  of  1822 
as  affecting  the  question,  whether  the  remain- 
der of  the  Six  Nations  still  rightfully  exist  as 
a  separate  people,  or  whether  they  have  become 
amalgamated  with  us,  and  incorporated  into 
the  body  politic,  as  members  and  citizens.  In 
my  opinion,  that  Statute  had  no  such  inten- 
tion ;  and  when  the  time  shall  arrive  for  us  to 
break  down  the  partition  wall  between  us  and 
them,  and  to  annihilate , the  political  existence 
of  the  Indians  as  nations  and  tribes,  I  trust  we 
shall  act  fairly  and  explicitly,  and  endeavor  to 
effect  it  with  the  full  knowledge  and  assent  of 
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the  Indians  themselves,  and  with  the  most 
.scrupulous  regard  to  their  weaknesses  and 
prejudices,  and  with  the  entire  approbation  of 
the  government  of  the  U.  8.  I  am  satisfied 
that  such  a*  course  would  be  required  by  pru- 
dence, and  would  become  necessary,  not  only 
for  conscience  sake,  but  for  the  reputation  of 
our  justice. 

7 18*]  *So  late  as  the  5th  of  Apr.,  1813,  the 
Legislature  authorized  the  Governor  to  hold  a 
Treaty,  on  the  part  of  the  people  of  this  State, 
with  "the  Oneida  nation  of  Indians,  and  with 
any  other  Indian  nations  or  tribes  within  this 
State.  And  here  let  us  observe  who  were  to  be 
the  contracting  parties  to  this  Treaty,  by  the 
very  words  of  the  Statute.  They  are  the  peo- 
ple of  this  State  on  the  one  part,  and  the  Oneida 
Nation  on  the  other.  What  language  can  be 
more  unequivocal  to  show  that  the  Oneida 
Nation  was  then  subsisting  as  a  distinct  com- 
munity, recognized  in  a  national  character, 
and  as  competent  to  treat  in  that  character, 
and  that  they  did  not  form  an  integral  part  of 
the  people  of  this  State  ?  Indeed,  so  clear  does 
this  point  appear  to  my  judgment,  that  if  it 
were  not  for  the  great  authority  of  the  opinion 
which  we  are  reviewing,  and  for  the  able  argu- 
ment which  we  have  heard,  I  should  suppose 
that  I  had  been  combating  a  shadow. 

If,  therefore,  the  case  turned  upon  the  ques- 
tion, whether  William,  the  Indian  heir,  was  a 
citizen  or  an  alien  in  1783,  I  should  not  be  in 
favor  of  the  conclusion  drawn  by  the  Supreme 
Court.  But  I  do  not  place  the  cause  upon  that 
ground,  for.  the  reasons  which  have  already 
been  mentioned.  I  take  it,  as  a  given  point, 
that  the  patent  issued  according  to  the  direc- 
tion, and  under  the  authority  of  the  Statute 
mentioned  in  it,  because  such  had  been  the 
decision  of  the  Commissioners  of  the  Land 
Office,  and  because  the  Legislature  afterwards 
held  such  patents  to  be  valid  ;  and  then,  I  say, 
that  the  grant  to  John  Sagoharase,  and  his 
heirs,  rendered  the  Indian  heir  competent  to 
take,  though  an  alien,  and  his  title  was  not 
liable  to  be  impeached  on  account  of  his  civil 
or  political  condition. 

If  William  took  the  estate  as  heir,  then  the 
next,  and  only  remaining  head  of  inquiry,  is, 
whether  Peter  Smith  was  authorized  to  pur- 
chase from  William,  the  heir,  in  the  year  1797. 
The  Supreme  Court  were  of  opinion  that  the 
purchase  by  Smith  was  lawful  and  valid,  and 
that  in  1797  there  was  no  prohibition  to  pur 
chasers  of  land  from  individual  Indians,  but 
only  from  Indians  as  a  tribe  or  community. 
The  court,  on  this  point,  entered  into  no  dis- 
cussion, but  merely  referred  to  one  or  more 
former  decisions,  as  settling  the  question. 
Before  entering  at  large  into  the  subject,  it  may 
7 1  J>*J  *be  useful  to  state  briefly  the  substance 
of  the  various  and  conflicting  decisions  of  the 
Supreme  Court. 

The  same  questions  which  we  have  now  be- 
fore us  arose  in  the  case  of  Jackson  v.  Wood, 
which  was  decided  in  the  Supreme  Court,  in 
1810.  (7  Johns.,  290.)  That  was  the  case  of  a 
patent  for  a  military  lot,  granted  in  1791  to  an 
Oneida  Indian,  for  his  services  during  the 
Revolutionary  War.  After  the  death  of  the 
patentee,  his  two  sons,  who  were  Oneida  In- 
dians, residing  with  the  Oneida  tribe,  sold,  in 
1808,  the  lot  to  the  plaintiff,  and  it  was  con- 
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tended,  in  support  of  the  title  of  the  pur- 
chaser, and  by  one  of  the  counsel  who  argued 
this  cause,  on  the  part  of  the  defendant  in 
error,  that  the  Constitution  did  not  apply  to 
sales  by  individual  Indians,  and  that  the  Act 
of  1788  was  not  intended  to  be  broader  than 
the  Constitution.  It  was  contended,  on  the 
other  side,  that  the  Indian  heirs  were  aliens, 
and  so  could  not  inherit  ;  and  also,  that  the 
purchase  from  an  individual  Indian  was  within 
the  letter  and  spirit  of  the  Act  of  1788.  I  had 
the  honor,  at  that  time,  to  be  Chief  Justice, and 
delivered,  what  was  admitted  to  be,  the  unan- 
imous opinion  of  the  court ;  the  other  members 
of  the  court  were  Judges  Thompson,  Spencer, 
Van  Ness  and  Yates.  It  was  observed,  in  the 
opinion  delivered,  to  be  a  fact,  too  notorious 
to  admit  of  discussion,  or  to  require  proof,  that 
the  Oneida  Indians  still  resided  within  the 
State,  as  a  distinct  and  independent  tribe,  and 
that  they  could  not  be  considered  as  subjects, 
born  under  allegiance,  and  bound,  in  the  com- 
mon law  sense  of  the  term,  to  all  its  duties. 
That  the  prohibition  in  the  Constitution  might, 
perhaps,  refer  to  purchases  from  the  Indians 
as  a  tribe,  but  the  Act  of  1788  carried  the  pro- 
hibition to  purchases  from  individual  Indians, 
and  the  Act  of  1801  prohibited  any  action  upon, 
any  contract  against  any  Indian  residing  upon 
their  lands.  These  statute  regulations,  it  was 
observed,  showed  the  sense  of  the  Legislature, 
that  an  Indian,  in  his  individual  capacity,  was, 
in  a  great  degree,  inops  consilii,  and  unfit  to 
make  contracts,  unless  with  the  consent  and 
under  the  protection  of  a  civil  magistrate.  It 
was  concluded  that  the  purchase  from  the  heirs 
was  within  the  letter  and  spirit  of  the  Acts  of 
1788  and  1801,  and  that  those  Statutes  ought 
to  be  liberally  construed  *in  favor  of  [*72O 
the  inability  ;  and  judgment  was  rendered 
against  the  purchaser. 

If  that  case  was  well  decided,  then  the  judg- 
ment of  the  Supreme  Court,  in  the  case  before 
us,  is  erroneous,  for  the  two  decisions  are 
directly  repugnant  to  each  other. 

Afterwards,  in  Chandler  v.  Edson,  in  1812 
(9  Johns.,  362),  being  the  case  of  an  en  try  upon 
lands  of  the  Stockbridge  Indians,  the  court 
unanimously  observed  (and  I  was  still  a  mem- 
ber, and  wrote  the  opinion),  that  it  was  the 
wise  policy  of  the  Statute  of  1801  (being  the 
Revised  Act  which  included  the  Act  of  1788), 
to  interdict  all  individual  whites  from  any 
contract  with  the  Indians,  in  respect  to  their 
lands,  or  any  interest  therein.  Such  a  com- 
plete and  total  interdict  was  indispensable  to 
save  the  Indians  from  falling  victims  to  their 
own  weakness,  and  to  the  superior  intelligence, 
and  sometimes  to  the  cupidity  of  the  whites. 

This  decision,  and  the  principle  announced 
in  it,  was  perfectly  in  accordance  with  the 
preceding  decision,  and  showed  the  strong 
conviction  of  the  court,  as  to  the  extent  and 
policy  of  the  prohibition. 

The  next  case  was  that  of  Dana  v.  Dana,  14 
Johns.,  181,  in  May,  1817,  in  which  a  suit 
was  brought  upon  an  arbitration  bond,  against 
an  Oneida  Indian.  I  refer  to  it,  not  as  an 
analogous  case,  but  as  containing  an  explicit 
recognition  of  the  former  decisions.  The  ob- 
ject and  policy  of  the  statutory  inhibition,  said 
Mr.  Justice  Spencer,  in  delivering  the  opinion 
of  the  court,  had  been  already  expounded  by 
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the  two  preceding  decisions  to  which  he 
referred.  We  considered  the  Statute  as  a 
guard  against  the  imposition  and  frauds  to 
which  that  unfortunate  race  of  men  are  ex- 
posed, from  their  ignorance  and  mental  debase- 
ment. 

Thus  far,  the  doctrine  of  the  court  had  been 
uniform,  and  the  public  had  a  right  to  consider 
The  construction  of  the  Statutes,  so  far  as  that 
construction  depended  upon  the  Supreme 
Court,  as  settled.  But  in  the  case  of  Jackson 
v.  Sharp,  decided  in  Oct.,  1817  (14  Johns.,  472), 
a  different  rule  of  construction  was  adopted. 
The  patent,  in  that  case,  was  granted  to  an 
Oneida  Indian,  for  a  military  lot,  and  in  1791 
he  sold  the  lot  to  a  white  man,  and  the  question 
was,  whether  the  conveyance  was  valid.  It 
721*]  *was  contended,  in  favor  of  the  pur- 
chase, and  by  the  same  counsel  who  had  argued 
in  support  of  that  side,  in  the  first  case  which 
lias  been  mentioned,  that  neither  the  Constitu- 
tion, nor  the  Act  of  1788,  related  to  purchases 
from  an  individual  Indian.  It  was  there  said, 
also,  that  the  court  in  Jackson  v.  Wood,  admit- 
ted that  the  Constitution  related  to  purchases 
of  Indians  as  a  tribe.  Now  this  was  not  exactly 
so.  The  opinion  delivered  in  1810  was  cau- 
tious and  reserved  on  that  point,  and  only 
mentioned  that,  perhaps  the  Constitution  had 
such  a  reference.  The  opinion  of  1810  con- 
sidered the  Act  of  1788  as  extending  the 
prohibition  explicitly  to  all  purchases  from 
individual  Indians  as  well  as  from  a  tribe.  The 
judgment  of  the  court,  in  the  case  of  Jackson 
v.  SJiarp,  was  pronounced  by  Mr.  Justice 
Yates;  and  in  the  opinion  which  he  delivered 
in  behalf  of  his  brethren,  it  is  said  the  Constitu- 
tion did  not  affect  the  deed,  and  applied  only 
to  purchases  from  the  Indians  as  a  community, 
and  that  the  Act  of  1788  did  not  carry  the  pro- 
hibition further  than  the  Constitution  had 
carried  it,  and  so  the  court  held  the  purchase 
valid. 

The  court  undertook  to  distinguish  the  case 
from  that  of  Jackson  v.  Wood,  for  they  say  the 
decision  in  7  Johns,  was  decided  upon  the  Act 
of  1801,  which  was  more  extensive  than  the 
Act  of  1788.  This  I  apprehend  to  be  a  mistake. 
The  case  of  Jackson  v.  Wood  was  decided  upon 
the  Act  of  1788,  which  was  explicitly  referred 
to  as  reaching  the  case  ;  and  the  provision  in 
the  Act  of  1801,  prohibiting  suits  against 
Indians  upon  contracts,  was  referred  to  prin- 
cipally because  it  afforded  auxiliary  consider- 
ations. It  is  impossible  that  I,  for  one,  could 
ever  have  considered  that  the  Act  of  1788,  by 
being  incorporated  with  many  other  provis- 
ions into  the  body  of  the  Act  of  1801,  was  to 
receive  a  different  and  broader  construction, 
because  the  preamble  was  laid  aside  in  the 
revision  of  it.  The  preambles  to  most  of  the 
Statutes  were  omitted  in  the  revision  of  1801, 
as  unnecessarily  incumbering  the  work,  and 
because  they  could  not  very  well  be  inserted 
when  the  provisions  in  various  Statutes  relat- 
ing to  one  subject  were  all  blended  together 
in  one  consolidated  Statute.  Besides,  it  had 
already  been  settled,  by  the  unanimous  opin- 
722*]  ion  of  the  *Court  of  Errors,  in  1805 
(Taylor  v.  De  Lancey,  2  Cai.  Cas.  143),  that,  even 
the  change  of  phraseology  in  the  language  of 
a  Revised  Act,  should  not  be  deemed  or  con- 
strued to  be  a  chanse  of  the  law  as  it  stood 
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before  the  revision,  unless  such  phraseology 
evidently  purported  an  intention  in  the  Legis- 
lature to  work  a  change.  And  surely,  after 
such  an  authority,  the  court  never  could  have 
intended,  in  1810,  that  the  Act  of  1788  was 
to  be  more  extensively  construed  as  revised 
in  1801,  merely  from  the  unimportant  circum- 
stance that  it  had  lost  the  preamble,  which  is 
no  part  of  a  statute. 

The  decision  of  1817,  in  undertaking  to  place 
the  case  of  Jackson  v.  Sharp  out  of  the  reach 
of  the  decision  in  Jackson  v.  Wood,  proceeded 
evidently  upon  a  mistake.  The  two  decisions 
are  utterly  inconsistent  with  each  other,  and 
the  latter  did  overrule  the  former,  and  intro- 
duce a  new  rule  of  construction.  This  the 
court  had  a  right  to  do,  and  they  were  bound 
to  do  it,  if  they  had  become  entirely  satisfied 
that  they  had  previously  mistaken  the  law. 
Whether  they  had  mistaken  it  or  not,  remains 
now  to  be  definitively  settled  by  this  court. 
All  that  I  insist  upon,  at  present,  is  that  when 
a  rule  of  property  has  been  once  deliberately 
adopted  and  declared,  it  ought  not  to  be  dis- 
turbed by  the  same  court,  except  for  very 
cogent  reasons ;  otherwise,  the  community 
would  never  be  able  to  deal  with  safety,  and 
would  be  in  a  state  of  perplexing  uncertainty 
as  to  the  law. 

The  37th  article  of  the  Constitution  of  1777 
declared  it  tp  be  "of  great  importance  to  the 
safety  of  this  State,  that  peace  and  amity  with 
the  Indians  within  tin-  same,  be  at  all  times 
supported  and  maintained  ;  and  that  the  frauds 
too  often  practiced  towards  the  Indians,  in 
contracts  made  for  their  lands,  had,  in  divers 
instances,  been  productive  of  dangerous  dis- 
contents and  animosities."  It,  therefore,  or- 
dained "  that  no  purchases  or  contracts  for  the 
sale  of  lands,  made  with  or  of  the  said  Indians, 
shall  be  binding  on  them,  or  deemed  valid, 
unless  made  under  the  authority,  and  with  the 
consent  of  the  Legislature."  This  is  the  pro- 
vision ;  and  the  Constitution  states  one  import- 
ant fact  as  the  basis,  and  the  sole  governing 
motive  for  the  whole  of  it,  and  that  is,  that 
frauds  were  too  often  practiced  towards  the 
Indians  in  *contracts  made  for  their  [*723 
lands.  It  was  this,  and  this  only,  that  endan- 
gered our  peace  and  amity  with  them.  There 
was  no  suggestion  of  frauds  or  imposition  com- 
mitted by  them  upon  the  whites.  That,  indeed, 
would  have  been  an  idle  suggestion,  and  about 
as  reasonable  as  the  complaint  of  the  wolf  in 
the  fable,  that  the  lamb,  standing  far  below 
him,  was  disturbing  him  in  the  enjoyment  of 
the  running  stream.  The  Constitution  assumes, 
as  a  fact,  one  great  truth,  verified  by  the 
whole  history  of  our  country,  that  the  Indians, 
in  their  commercial  dealings  with  the  whites, 
were,  comparatively,  a  feeble  and  a  degraded 
race,  who  stood  in  need  of  the  arm  of  govern- 
ment constantly  thrown  around  them.  Before 
the  Constitution  of  this  State  had  been  adopt- 
ed, the  Congress  of  the  U.  S.  had  felt  and 
acknowledged  the  duty  of  protecting  the  In- 
dians from  the  frauds  to  which  they  were 
exposed,  and  of  which  they  were  too  frequent- 
ly the  victims. 

Thus,  in  the  resolution  of  Congress  of  Jan. 

1776,  regulating  trade  with  the  Indians,  it  was 

declared  that  no  person  should  be  permitted  to 

trade  with  them  without  license,  and  that  the 
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traders  should  take  no  unjust  advantage  of 
their  distress  and  intemperance.  In  a  speech, 
on  behalf  of  Congress,  to  the  Six  Nations,  in 
Apr.,  1976,  it  was  said  to  them  that  Congress 
were  determined  to  cultivate  peace  and  friend- 
ship with  them,  and  prevent  the  white  people 
from  wronging  them  in  any  manner,  or  taking 
their  lands.  That  Congress  wished  to  afford 
protection  to  all  their  brothers  the  Indians, 
who  lived  with  them  on  this  great  island,  and 
that  the  white  people  should  not  be  suffered, 
by  force  or  fraud,  to  deprive  them  of  any  of 
their  lands.  And  in  Nov.,  1779,  when  Con- 
gress were  discussing  the  conditions  of  peace 
to  be  allowed  to  the  Six  Nations,  they  resolved, 
that  one  condition  should  be  that  no  land 
should  be  sold  or  ceded  by  any  of  the  said 
Indians,  either  as  individuals,  or  as  a  nation, 
unless  by  consent  of  Congress. 

This  resolution,  almost  coeval  with  our  Con- 
stitution, shows  the  important  fact  that  indi- 
vidual Indians,  as  well  as  tribes  and  communi- 
ties, were,  and  ought  to  be,  equally  protected 
from  imposition  in  the  sale  of  their  lands ;  and 
if  such  were  the  views  of  Congress  in  1779, 
724:*]  why  should  not*the  same  views  have 
been  in  the  contemplation  of  our  Constitution 
in  1777  ? 

The  government  of  the  U.  S.  had,  in  the 
earliest  and  purest  days  of  the  Republic, 
watched  with  great  anxiety  over  the  properly  of 
the  Indians  intrusted  to  their  care.  It  must  have 
been  immaterial  from  what  source  the  property 
proceeded,  and  whether  it  was  owned  by  tribes 
or  families,  or  individuals.  If  it  was  Indian 
property  in  land,  it  had  a  right  to  protection 
from  us  as  against  our  own  people.  The  Indi- 
ans under  the  Colony  administrations  confided 
their  lands  to  our  protection.  As  early  as  1684 
theOnondagas  and  Cayugas,  for  instance,  told 
the  Governor  of  N.  Y.  that  they  were  a  free 
people,  and  had  put  their  lands  and  themselves 
under  the  protection  of  the  Duke  of  York,  and 
of  the  great  sachem  Charles,  that  lived  on  the 
other  side  of  the  great  water.  The  friendship 
of  the  Six  Nations  towards  the  Colony  Govern- 
ment, and  the  protection  of  the  Government  to 
them,  continued  unshaken  for  upwards  of  a 
century,  and  this  mutual  good  faith  has 
received  the  most  honorable  and  the  most  un- 
doubted attestations.  Governor  Colden,  in  his 
history  of  the  Six  Nations,  states  that  the 
Dutch  entered  into  an  alliance  with  them, 
which  continued  without  any  breach  on  either 
side,  until  the  English  conquered  the  Colony 
in  1664.  Friendship  and  protection  were  then 
renewed,  and  the  Indians,  he  says,  observed 
the  alliance  on  their  part  strictly  to  his  day  ; 
and  we  know  that  their  fidelity  continued  un- 
shaken down  to  the  period  of  our  Revolution. 
On  one  occasion,  the  Colonial  Assembly,  in 
their  address  to  the  Governor,  expressed  their 
abhorrence  of  the  project  of  reducing  the 
Indians  by  force,  and  possessing  themselves  of 
their  lands,  for,  to  the  steadiness  of  these 
Indians  to  the  interest  of  Great  Britain,  they 
said  they  owed  in  a  great  measure,  their  inter- 
nal security.  The  Colony  Governors  con- 
stantly acknowledged  their  friendship  and 
services.  We  have,  on  the  other  hand,  in 
favor  of  the  Colony,  the  report  of  a  committee 
of  Congress,  to  which  I  have  already  alluded, 
"that  the  Colony  of  N.  Y.  had  borne  the 
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burden,  both  as  to  blood  and  treasure  of  pro- 
tecting and  supporting  the  Six  Nations  for 
more  than  one  hundred  years,  as  the  depend- 
ants and  allies  of  the  government." 

*After  all  this,  who  will  hesitate  to  [*725 
say  that  it  was  worthy  of  the  character  of  our 
people,  enjoying  so  great  a  superiority  over 
the  Indians,  in  the  cultivation  of  the  mind,  in 
the  lights  of  science,  the  distinctions  of  prop- 
erty, and  the  arts  of  civilized  life,  to  have 
made  the  protection  of  the  property  of  the 
feeble  and  dependent  remnants  of  the  nations 
within  our  limits  a  fundamental  article  of  the 
government  ?  It  is  not  less  wise  than  it  is 
just  to  give  that  article  a  benign  and  liberal 
interpretation,  in  favor  of  the  beneficial  end 
in  view.  We  ought  to.  bear  in  mind,  when  we 
proceed  to  the  consideration  of  the  subject, 
that  the  article  was  introduced  for  the  benefit 
and  protection  of  the  Indians,  as  well  as  for 
our  own  good,  and  that  we  are  bound  to  the 
performance  of  it,  not  only  by  duty,  but  by 
gratitude.  The  Six  Nations  were  a  great  and 
powerful  confederacy,  and  our  ancestors,  a 
feeble  -Colony  settled  near  the  coasts  of  the 
ocean,  and  along  the  shores  of  the  Hudson 
and  the  Mohawk,  when  these  Indians  first 
placed  themselves  and  their  lands  under  our 
protection,  and  formed  a  covenant  chain  of 
friendship  that  was  to  endure  for  ages. 
And  when  we  consider  the  long  and  distressing 
wars  in  which  the  Indians  were  involved  on 
our  account  with  the  Canadian  French,  and 
the  artful  means  which  were  used,  from  time 
to  time,  to  detach  them  from  our  alliance,  it 
must  be  granted  that  fidelity  has  been  nowhere 
better  observed,  or  maintained  with  a  more 
intrepid  spirit,  than  by  these  generous  bar- 
barians. 

The  purchase  by  Peter  Smith,  in  1797,  came 
within  the  provision  of  the  Constitution.  It 
was  a  purchase  of  lands  of  an  Oneida  Indian, 
residing  with  his  tribe,  and  within  the  limits 
of  this  State.  It  was  within  the  mischief  and 
within  the  spirit,  though  not  strictly  within  the 
very  letter  of  the  Constitution,  because  the 
purchase  was  not  made  of  the  said  Indians, 
but  only  of  one  of  the  said  Indians.  This  is 
all  the  variation  between  the  fact  and  the 
letter,  which  has  given  rise  to  a  construction, 
that  would  withdraw  all  purchases  in  detail, 
made  of  individual  Indians,  from  under  the 
protection  of  the  Constitution.  The  whole 
article  might  be  frittered  away  by  this  means. 
To  construe  the  37th  article  strictly  by  the 
letter  would  lead  to  very  great  absurdities  ; 
*yet  it  is  difficult  to  say  why  we  should  1*726 
adhere  to  the  letter  in  one  part,  and  not  in 
another  part  of  it.  Thus,  the  prohibition  is  as 
to  purchases  of  the  Indians  within  this  State. 
Literally,  this  would  apply  to  the  entire  body 
of  Indians  collectively,  of  every  nation  and 
tribe  ;  and  we  cannot  reduce  the  prohibition 
from  the  Indians  within  this  State  to  a  part 
or  portion  of  these  Indians,  without  having 
recourse  to  a  reasonable  construction.  So, 
also,  upon  a  literal  interpretation,  any  person 
might  make  a  single  purchase,  for  the  Con- 
stitution does  not  say  no  purchase  or  purchases, 
contract  or  contracts,  but  is  confined  to  the 
plural  number — no  purchases  or  contracts. 
But  whoever  thought  of  subjecting  to  such  a 
narrow,  grammatical  construction,  a  great 
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constitutional  charter,  dealing  only  in  general 
principles  and  bold  outlines,  and  made  for  the 
noblest  of  moral  and  political  purposes  ? 
Frauds  are  much  more  likely  to  happen  in 
contracting  with  a  single,  half  naked,  unshel- 
tered and  unprotected  Indian,  than  with  an 
assembly  of  grave  chiefs,  distinguished  not 
only  for  valor  in  war,  but  for  wisdom  in 
council.  The  Constitution  might,  also,  be 
easily  invaded,  upon  this  construction,  by 
procuring  a  sale  from  the  tribe  to  the  individ- 
ual, and  then  a  sale  from  the  individual  to  the 
whites. 

In  the  plan  of  a  penal  code,  lately  submitted 
to  the  Legislature  of  Louisiana  by  an  eminent 
jurist,  and  one  of  the  native  sons  of  this  State, 
there  is  a  declaratory  article,  that  when  the 
plural  "  persons"  is  used  in  a  statute  prohibi- 
tion, the  injunction  applies  to  any  one  person 
doing  the  act ;  and  that  a  prohibition  as  to 
more  objects  than  one,  includes  the  same  pro- 
hibition as  to  a  single  one  of  the  same  objects. 
According  to  that  rule  then,  a  prohibition  to 
purchase  from  the- Indians  includes  a  prohibi- 
tion to  purchase  from  any  of  the  Indians  ; 
and  what  commentary  can  make  it  plainer  ? 
Suppose  the  Constitution  had  said,  no  fraud- 
ulent purchases  from  the  Indians  should  be 
valid,  would  it  not  have  reached  a  fraudulent 
purchase  from  a  single  Indian?  Suppose  it 
had  said  that  no  robberies  or  murders  should 
be  committed  upon  the  Indians,  under  pain  of 
death,  would  it  not,  have  applied  to  a  single 
robbery  or  murder?  We  ought  to  give  to  the 
words  the  sense  most  suitable  to  the  subject 
727*]  *matter,  and  construe  them  largely 
and  equitably  in  favor  of  the  Indians,  for 
whose  protection  they  were  intended.  If  the 
Oneida  sachems,  in  council,  had  brought  a 
complaint  to  us  that  a  member  of  their  tribe, 
residing  with  them,  and  highjy  esteemed  by 
them,  had  been  defrauded  by  one  of  our 
people  of  his  bounty  lands,  which  his  father 
had  purchased  from  us  by  his  blood,  and  they 
had  pointed  to  our  Constitution,  and  asked  if 
the  Legislature  had  authorized  the  purchase;  if 
we  answered  in  the  negative,  but  justified  the 
purchase,  on  the  ground  that  the  Constitution 
spoke  of  purchases  from  Indians,  and  not  of 
a  purchase  from  an  Indian,  would  their  un- 
tutored minds  be  able  to  comprehend  the  nicety 
of  such  a  distinction,  and  the  subtility  of  such 
an  interpretation?  Would  they  not  say,  or 
rather  would  not  the  world  say  for  them,  that 
we  adhered  to  the  letter  and  disregarded  the 
spirit  of  the  Constitution — that  we  acted  almost 
as  unreasonably  as  the  Roman  general,  who 
concluded  a  truce  with  the  enemy  for  thirty 
days,  but  ravaged  their  territory  in  the  night, 
under  the  pretense  that  nights  were  not  within 
the  letter  of  the  compact? 

The  rule  for  the  construction  of  statutes, 
when  words  are  used  in  the  plural  number, 
was  well  laid  down  by  Hales,  J.,  in  a  case  in 
Plowden.  (Partridge  v.  Strange,  1  Plowd., 
866.)  The  Statute  of  Hen.  VIII..  against 
selling  pretended  titles,  spoke  of  rights  and 
titles  in  the  plural  number.  That  judge  said: 
"A  pretended  right  and  title,  in  the  singular 
number,  is  within  the  penalty  of  the 
statute,  for  the  plural  number  contains  in 
itself  the  singular  number,  and  more."  He 
referred,  also',  to  the  Stat.  of  1  Hen.  V., 


relating  to  those  who  forged  false  deeds 
and  muniments,  and  observed  "  that  the 
Statute  speaks  of  false  deeds  in  the  plural 
number,  yet,  if  a  man  forge  one  false  deed,  he 
shall  be  punished  by  the  Statute,  as  it  is  held 
in  many  books."  Lord  Coke,  in  his  notes  to 
Littleton  (Co.  Litt.,  369  a),  lays  down  the 
same  rule  of  construction  ;  and  where  the- 
Statute  speaks  of  rights  in  the  plural  number, 
any  one  right,  says  he  is  within  the  Statiite. 

But  it  is  time  to  pass  from  the  Constitution 
itself  to  the  consideration  of  the  Statutes  made 
in  pursuance  of  it. 

In  the  winter  of  1788  the  attention  of  the 
Legislature  *was  very  thoroughly  [*728 
awakened  to  this  subject,  in  consequence  of 
certain  long  leases  which  had  been  taken  of 
the  Indian  lands,  and  which  the  Legislature, 
by  concurrent  resolution,  declared  to  be  in- 
fractions of  the  Constitution,  and  void.  That 
occurrence  led,  in  the  first  place,  to  the  Act  of 
the  1st  of  Mar.,  1788,  appointing  commissioners, 
to  hold  treaties  with  the  Indians  within  this 
State,  and  to  inquire  and  report  touching  pur- 
chases of  lands  suggested  to  have  been  made 
without  the  authority  or  consent  of  the  Legis- 
lature, from  the  said  Indians,  or  any  of  them, 
by  any  person.  Here  was  an  an  Act  without 
any  preamble  or  particular  reference  to  the 
Constitution,  assuming,  as  a  matter  of  course 
that  purchases  from  any  of  the  Indians,  with- 
out legislative  sanction,  were  void.  The  Act 
of  the  18th  of  Mar.,  1788,  was  passed,  which 
recited,  in  its  preamble,  the  37th  article  of  the 
Constitution;  and  then,  more  effectually  to- 
provide  against  infractions  of  it,  the  Legisla- 
ture declared  that  "if  any  person,  unless  under 
the  authority,  and  with  the  consent  of  the 
Legislature,  in  any  manner  or  form,  or  upon 
any  terms  whatsoever,  should  purchase  any 
lands  within  the  limits  of  this  State,  or  make 
contracts  for  the  sale  of  lands  within  the  limits 
of  this  State,  with  any  Indian  or  Indians  re- 
siding therein,  he  should  forfeit  £100,  and  be- 
punished  by  fine  and  imprisonment.  And  if 
any  person  entered  upon,  or  took  possession 
of  any  lands  within  this  State,  pretending  any 
right  therein,  under  color  of  any  purchase 
from  any  such  Indian  or  Indians,  and  not 
under  the  authority,  and  with  the  consent  of 
the  Legislature,  he  should  be  subject  to  the 
like  pains  and  penalties." 

This  Act  is  very  comprehensive  in  its  terms. 
It  applies  to  the  purchase  of  any  lands  of  any 
Indian  within  this  State,  without  reservation 
or  exception.  I  entertain  no  doubt,  the  Act, 
in  all  its  extent,  was  well  warrranted  by  the 
37th  article  of  the  Constitution.  .  Some  of  the 
most  eminent  civilians  of  that  day  were  in  the 
Legislature,  at  the  time  of  the  passing  of  the 
Act,  and  voted  for  the  bill  (which  passed 
unanimously);  and  I  consider  the  legislative 
construction  of  the  Constitution,  then  given, 
as  a  very  respectable,  *and  a  very  com-  [*72O 
mancling  authority  in  the  case.1  If  the  Con- 
stitution had  been  really  silent  or  doubtful  on 
the  subject,  yet,  the  Statute  expressly  reached 
the  case  of  purchases  from  individual  Indians; 
and  as  Lord  Mansfield  observed, in  Pattmm  v. 
Bankes,  Cowp.,  543,  there  are  a  variety  of 

1.— Samuel  Jones,  Egbert  Bonson,  James  Duane 
and  Richard  Harison,  Esquires,  were  members  of 
the  Legislature  when  the  bill  passed. 

JOHNS.  REP.,  20.. 


GOODELL  v.  JACKSON. 


729 


cases  where  it  has  been  determined  that  strong 
words  in  the  enacting  part  of  a  statute  may 
extend  it  beyond  the  preamble.  We  have  the 
rule  laid  down  by  the  K.  B.,  in  Tlie  King  v. 
Athos,  8  Mod.,  144,  that  the  enacting  clause 
may  be  applied  to  other  mischiefs  than  those 
mentioned  in  the  preamble. 

This  Act,  as  it  appears  to  me,  puts  an  end 
to  all  further  question  touching  the  construc- 
tion of  the  Constitution;  and,  at  any  rate,  the 
enacting  clause  puts  an  end  to  all  pretense  of 
validity  in  the  claim  of  the  defendant  in  error, 
under  his  unauthorized  purchase  from  Will- 
iam, the  Indian,  in  1797. 

It  is  probable  the  Convention,  when  they 
passed  the  article  of  the  Constitution  under 
review,  may  not  have  anticipated  the  convey- 
ance of  lands  from  the  whites  to  the  Indians, 
as  a  probable  event.  But  their  provision  did 
not  and  ought  not  to  have  rested  upon  the  in- 
quiry, from  what  source  the  Indian  title  was 
acquired.  It  was  immaterial  whether  the  In- 
dians held  their  lands  by  immemorial  posses- 
sion, or  by  gift  or  grant  from  the  whites,  pro- 
vided they  had  an  acknowledged  title.  In 
either  case,  the  lands  were  of  equal  value  to 
them,  and  required  the  same  protection,  and 
exposed  them  to  the  like  frauds.  As  early  as 
the  year  1788,  individual  Indians  had  acquired 
titles  from  the  whites,  and  in  Sep.,  1788,  we 
have  the  remarkable  fact  of  the  Oneidas 
ceding  the  whole  of  their  vast  territory  to  the 
people  of  this  State,  and  accepting  a  retroces- 
sion of  a  part,  upon  restricted  terms,  and  with 
permission  only  to  lease  certain  parts  for  a 
terra  not  exceeding  twenty-one  years.  No  one 
will  pretend  that  these  Oneida  lands  were  not, 
after  the  cession  and  retrocession,  as  well  as 
before,  within  the  protection  of  the  Constitu- 
tion, and  of  the  Act  of  Mar.,  1788. 

Though  I  do  not  deem  it  requisite  to  go 
73O*]  further,  in  order  *to  form  a  just  con- 
clusion upon  the  case  before  us,  yet  it  will 
contribute  to  strengthen  that  conclusion,  if  we 
trace  through  succeeding  statutes  the  constant 
solicitude  of  the  Legislature  to  discharge  their 
duty,  as  trustees  to  these  Indians,  by  giving  ex- 
traordinary protection  to  them  against  their 
own  weaknesses,  and  against  the  superior 
address,  intelligence  and  activity  of  the 
whites. 

By  the  Act  of  the  22d  of  Mar.,  1790,  it  was 
declared  that  no  person  should  maintain  any 
action  upon  any  contract  to  be  made  after  the 
1st  of  July,  1790,  against  any  Indian  residing 
upon  any  lands  reserved  to  the  Oneida,  Onoii- 
daga  and  Cayuga  Indians.  This  Act  was 
passed  several  years  before  Smith  made  his 
purchase,  and  it  certainly  goes  to  render  its 
validity  very  questionable,  even  if  there  were 
no  other  statute  objections.  The  purchase  was 
a  contract  made  with  an  Indian,  residing  on 
the  lands  reserved  to  the  Oneidas,  and  an 
action  of  ejectment  is  a  mixed  action,  affect- 
ing' not  oniy  the  land  itself,  but  the  person 
claiming  title.  If  the  Indian  was  rendered 
incompetent  to  bind  himself  by  a  contract, 
upon  which  an  action  could  be  sustained 
against  him,  is  it  to  be  supposed  that  he  was 
deemed  competent  for  the  most  important  of 
all  contracts,  the  alienation  of  his  lands? 
There  seems  to  be  a  manifest  inconsistency  in 
the  proposition  that  a  person  is  incompetent  to 
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make  a  personal  contract,  and  yet  is  competent 
make  a  contract  binding  in  rem;  that  he  has 
capacity  to  convey,  yet  is  not  competent  to 
warrant  the  title.  But  to  proceed  with  the  de- 
tail of  the  code  of  Indian  statute  law;  the  Act 
of  the  llth  of  Mar.,  1793,  appointed  agents 
on  the  part  of  this  State  to  make  further  pur- 
chases of  lands  of  the  Oneida  and  other  In- 
dian tribes,  and  to  propose  to  them  that  certain 
officers  of  government,  and  their  successors, 
should  be  vested,  as  trustees  for  the  Indians, 
with  the  property  which  they  might  choose  to 
retain,  in  order  to  prevent  any  encroachments 
thereon,  and  to  bring  actions  of  trespass  for 
the  benefit  of  the  Indians.  By  the  Act  of  the 
27th  of  Mar.,  1794,  six  persons,  by  name, 
were  appointed  trustees  for  the  Indians  resid- 
ing within  this  State,  and  for  each  tribe,  with 
power  to  make  such  agreements  with  the 
Oneida,  Onondaga  and  Cayuga  Indians  re- 
specting their  lands,  as  should  produce  to 
them  an  annual  income;  and  every  grant  and 
conveyance  *to  be  obtained  from  any  [*7«51 
of  the  said  Indians,  or  nations,  or  tribes,  was 
to  be  to  the  use  of  the  people  of  this  State.  By 
the  Act  of  the  9th  of  Apr.,  1795,  Commission- 
ers were  again  appointed  to  make  arrangements 
with  those  Indians,  relative  to  their  lands, 
parts  of  which  they  had.  sometimes  collectively, 
and  sometimes  individually,  leased  to  the 
whites,  under  a  prior  authority,  for  terms  not 
exceeding  twenty-one  years;  and  under  which 
authority  the  present  defendant  in  error  is 
stated  in  the  Act  to  have  obtained  leases  of  the 
Oneidas.  These  Commissioners  were  directed 
to  agree  with  the  Indians  to  set  apart  lands  for 
them,  collectively,  by  tribes,  or  individually, 
by  families,  and  "such  lands  were  to  remain  to 
them  and  their  posterity  unalienable  and  with- 
out power  to  lease.  The  improvidence  with 
which  the  Indians  had  used  the  power  to  lease, 
was,  probably,  the  reason  why  it  was  so  soon 
withdrawn  from  them;  and  by  the  subsequent 
Act  of  the  1st  of  Apr.,  1796,  certain  lands 
were  to  be  quitclaimed  to  the  Oneidas,  under 
a  stipulation  that  they  were  not  to  be  sold  or 
leased,  without  the  express  consent  of  the  Leg- 
islature. 

All  the  Statutes  which  I  have  hitherto 
noticed  were  passed  prior  to  the  purchase  by 
Smith;  and  everyone  must  have  observed, 
with  some  degree  of  astonishment,  the  never- 
ceasing  anxiety  of  the  Legislature  on  the  sub- 
ject of  purchases  of  Indian  lands,  and  the 
great  accumulation  of  provisions  condemning 
the  policy,  declaring  the  injustice,  and  deny- 
ing the  validit}'  of  such  purchases.  There  is, 
in  the  first  place,  the  Constitution  itself,  de- 
claring all  purchases  of  lands  from  the  Indians, 
without  the  consent  of  the  Legislature,  void. 
Then  we  have  the  Act  of  the  1st  of  Mar., 
1788,  appointing  Commisioners  to  inquire 
whether  any  purchases  of  land  had  been  made 
without  authority  of  the  Legislature,  from  the 
Indians,  or  from  any  of  them,  by  any  person. 
Next,  we  have  the  Act  of  the  18th  of  Mar., 
1788,  prohibiting,  under  heavy  pains  and  pen- 
alties, any  purchase  of  any  lands,  in  any  man- 
ner, or  upon  any  terms,  from  any  Indian  or 
Indians,  or  from  entering  upon  any  lands 
under  color  of  any  such  purchase.  Then 
comes  the  Act  of  Mar.,  1793,  recommending 
to  the  Indians  to  consent  that  some  of  our 

1177 


731 


COURT  OF  ERRORS,  STATE  OP  NEW  YORK. 


1823 


public  officers  should  become  their  trustees,  to 
732*]  *secure  their  lands  from  encroachment 
and  trespass.  Next  is  the  Act  of  Mar.,  1794, 
providing  arrangements  with  the  Indians  to 
secure  to  them  an  annual  income  from  their 
lands.  Lastly,  we  have  the  Act  of  Apr., 
1795,  recommending  to  the  Indians  to  agree 
to  have  their  lands  set  apart  for  them,  collect- 
ively, or  individually,  and  to  be  unalienable, 
without  even  the  power  of  making  short 
leases. 

The  Acts  which  have  been  passed  by  our 
Legislature,  on  the  subject  of  Indian  lands, 
since  1797,  are  well  worthy  of  notice,  as  they 
throw  light  on  those  which  preceded  that 
period  ;  and  they  are  all  to  be  taken  and  con- 
strued as  being  made  in  pan  materia,  and 
founded  on  the  same  principles,  and  animated 
with  the  same  spirit. 

The  Act  of  Mar.  15th,  1799,  considers  the 
Oneidas  as  very  defenseless  ;  and  in  order  to 
protect  them  from  imposition,  it  directs  the 
attorney  of  the  district  to  advise  and  direct 
them  in  all  controversies  that  may  arise  be- 
tween the  tribe,  or  any  individual  thereof, 
and  any  other  person,  and  to  defend  suits  in- 
stituted against  them,  and  to  institute  suits 
for  them,  and  particularly  for  trespasses  com- 
mitted upon  their  lands.  The  same  protection 
was,  afterwards,  in  1806,  extended  to  the  On- 
ondagas.  Again  ;  the  Act  of  Apr.  7th,  1801, 
prohibits  the  sale  of  ardent  spirits  to  any 
Oneida  Indian  ;  and  any  pawn  taken  therefor 
was  recoverable  back ;  and  in  1817,  it  was 
made  unlawful  for  a  white  person  to  receive 
a  pawn  or  pledge,  on  any  occasion,  or  under 
any  pretense,  from  any  Indian  residing  on  the 
Oneida  Reservation.  The  Act  of  Apr.  4th, 
1801,  extended  the  inability  to  maintain 
actions  against  Indians,  on  contracts,  to  the 
Stockbridge  and  Brothertown  Indians,  and 
declared  that  their  lands  should -be  unalienable, 
and  that  even  contracts  between  Indians  them- 
selves, relative  to  their  undivided  lands,  should 
be  void.  The  same  inability  to  be  sued  was 
extended,  in  1807,  to  the  Senecas. 

Could  any  person,  after  reading  all  these 
provisions,  have  had  any  doubt  that  an  Oneida 
Indian,  residing  with  his  tribe,  was  not  a  per- 
son from  whom  a  white  could  make  a  valid 
purchase  ?  The  Legislature  most  clearly 
thought  so,  or  they  would  not  have  passed 
the  Act  of  Mar.  7th,  1809.  That  is  the  Act 
under  which  Miller,  the  plaintiff  in  error, 
733*]  *claims  to  have  made  a  valid  purchase 
from  William,  the  Indian  ;  and  there  can  be 
no  doubt  that  his  purchase  was  warranted  by 
the  Act,  and  that  he  is  entitled  to  hold  the 
land  in  question,  unless  William  had  lawfully 
parted  with  his  title  ia  1797.  The  Act  de- 
clares that  every  conveyance  thereafter  to  be 
executed  by  the  Indian  patentee,  or  his  heirs, 
to  any  citizen  of  this  State,  should  be  valid, 
if  executed  with  the  approbation  of  the  Sur- 
veyor General . 

The  Legislature  very  evidently  understood, 
at  the  time,  that  they  were  granting  a  right  or 
power  not  then  existing.  It  was  an  Act  for 
the  Relief  of  the  Heirs  of  the  Oneida  Indians, 
to  whom  lands  had  been  granted,  and  there 
was  no  suggestion  in  it  of  any  intention  to 
confirm  a  right  already  existing,  and  which 
had  been  the  subject  of  doubt.  It  has  none 
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of  the  features  of  a  declaratory  Act ;  it  is 
couched  in  the  plain  language  of  the  sov- 
ereign, creating  right  and  conferring  power. 
We  are  authorized  to  consider  the  Act  as 
decisive  evidence  that  the  opinion  of  the  Leg- 
islature in  1809  was  in  coincidence  with  the 
opinion  of  the  Legislature  in  1788,  and  in  favor 
of  the  construction  that  purchases  of  land 
from  individual  Indians,  without  express 
.legislative  sanction,  were  unlawful  and  void. 
On  the  3d  of  Mar.,  1810,  a  further  Act  was 
passed  in  relation  to  those  heirs,  enjoining 
special  care  and  diligence  upon  the  Surveyor- 
General,  and  requiring  him  to  ascertain  that 
the  conveyance  was  obtained  fairly,  and  for  a 
competent  consideration,  and  that  such  con- 
sideration had  been  paid  and  properly  secured, 
before  he  indorsed  his  approbation  upon  the 
conveyance.  So  incessant  has  been  the  pa- 
ternal care  of  our  rulers  over  these  Indians, 
and  so  demonstrable  and  so  deep  their  con- 
viction that  the  Indians  do  not  deal  on  equal 
terms  with  the  whites,  and  have  not  the 
requisite  discretion  to  make  bargains  for  them- 
selves. 

There  are  several  Acts  which  have  been 
passed  in  favor  of  particular  Indians,  by 
name,  which  I  shall  not  stay  to  examine,  for 
they  afford  no  general  conclusion  one  way  or 
the  other.  They  usually  contained  grants  of 
land  under  considerable  restrictions,  and  with 
more  or  less  caution  and  admonition,  as  the 
particular  case  might  seem  to  require. 

*My  conclusion  upon  the  whole  [*734 
case  is  : 

1.  That  the  patent  to  John  Sagoharase  and 
his  heirs,  was  a  patent  to  him  and  his  Indian 
heirs,  whatever  their  civil  condition  and  char- 
acter might  be,  whether  aliens  or  natives. 

2.  That  this  patent  is  to  be  taken  to  have 
issued  by  due  authority,  and  is  equal  to  an 
express  legislative  grant  of  the  lands  to  John 
and  his  Indian  heirs. 

3.  That  if  the  civil  or  political  condition  of 
the  Indian  heir  was  material  in  this  case,  as 
seems  to  have  been  held  by  the  court  below, 
and  by  some  of  the  counsel  here,  then  my 
conclusion'  would  be,  that  by  our  law  he  can- 
not be  deemed  a  citizen. 

4.  That  by  the  Constitution  and  statute  law 
of  this  State,  no  white  person  can  purchase 
any  right  or  title  to  land  from  any  one  or 
more  Indians,  either  individually  or  collective- 
ly, without  the  authority  and  consent  of  the 
Legislature,  and  none  such  existed  when  the 
land  in  question  was    purchased    bv    Peter 
Smith  in  1797. 

I  am,  accordingly,  of  opinion  that  the  judg- 
ment of  the  Supreme  Court  is  erroneous,  and 
ought  to  be  reversed. 

This  being  the  opinion  of  the  rest  of  the 
court  (STRANAHAN,  Senator,  dissenting),  it 
was  thereupon  ordered,  adjudged  and  decreed 
that  the  judgment  of  the  Supreme  Court  be 
reversed,  &c.,  and  that  the  record  be  remitted, 
&c. 

Judgment  of  reversal. 

Cited  in— 5  Cow.,  320,  401;  8  Cow.,  190;  2  Wend., 
133 ;  7  Wend.,  369 ;  17  Wend.,  536  :  7  N.  Y.,  310  ;  16  N. 
Y.,  221 ;  23  N.  Y.,  431 ;  28  N.  Y.,  40 ;  49  N.  Y.,  370  ;  64 
N.  Y.,  271 :  7  Lans.,  239 ;  3  T.  &  C.,  349 ;  19  Barb..  555 ; 
26  Barb.,  157  ;  28  Barb.,  331, 659  ;  4  Sand.,  409 ;  6  How. 
U.  S.,  540 ;  1  Abb.  U.  S.,  383 ;  1  Dill.,  277  ;  36  Ind..  317 : 
3  Kan.,  356  ;  47  Ind.,  288 ;  47  Wis.,  294. 
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ROGERS  v.  BRADSHAW. 


735*]  NICHOLAS  ROGERS  AND  JOHN 
MAGEE,  Plaintiffs  in  Error, 

v. 
JOHN  BRADSHAW,  Defendant  in  Error. 

Acts  Relative  to  Canals — Power  of  Commission- 
ers to  Occupy  Lands — Part  of  Turnpike  Road 
Occupied — Commissioners  may  Enter  Land  to 
Make  New  Road — Commissioners  not  Liable  to 
Trespass,  even  before  Compensation  Made. 

The  Acts  of  Apr.  7,  1816  (sess.  39,  ch.  237),  and 
Apr.  16,  1817  (sess.  40,  ch.  262),  relative  to  Canals, 
authorized  the  Commissioners  to  enter  upon  and 
occupy  any  lands  which  may  be  necessary  for  the 
canal  improvements. 

If,  therefore,  it  becomes  necessary  for  the  prose- 
cution of  the  canals,  to  occupy  part  of  the  turn- 
pike road,  the  Commissioners,  or  their  agents  for 
that  purpose,  may  lawfully  enter  on  the  land  of  a 
person,  for  making  a  new  road  in  the  place  of  such 
part  of  the  turnpike  road  discontinued  by  them  and 
taken  for  the  purposes  of  the  canal. 

The  Act  of  Apr.  13,  1820  (sess.  43,  ch.  102,  sec.  21), 
which  authorizes  the  Commissioner  to  discontinue 
or  alter  any  part  of  a  public  road  or  highway,  when 
it  interferes  with  a  proper  location  or  construction 
of  the  canal,  applies  to  a  turnpike  road,  it  being,  in 
the  popular  and  ordinary  sense,  a  public  road  or 
highway. 

Though  the  party  whose  land  is  taken  for  the  use 
of  the  public,  is  justly  entitled  to  an  adequate  com- 
pensation, yet,  it  seems  that  the  Commissioners  or 
their  agents  are  not  liable  as  trespassers,  for  enter- 
ing upon  and  occupying  the  land,  before  compen- 
sation has  been  made,  though  the  Act  of  Apr.  13, 
1820,  under  which  they  acted,  contains  no  provision 
for  making  compensation.  And,  especially,  they 
are  not  liable  in  trespass  to  the  party,  when  the 
Act  of  Apr.,  1817,  providing  a  compensation  for 
any  injury  to  individuals,  caused  by  taking  their 
lands  for  the  purposes  of  the  canal,  extends  to 
cases  arising:  under  the  Act  of  1820,  as  well  as  under 
the  former  Acts. 

Citations— Act,  April  16, 1817 :  Act,  April  13, 1820 ; 
Act,  sess.  39,  ch.  237  ;  2  Johns.,  357 ;  Doug.,  30. 

IN  ERROR  to  the  Supreme  Court.  (See  S. 
C.,  ante.  pp.  103,  106.)  Bradshaw,  who 
was  plaintiff  in  the  justice's  court,  declared 
for  a  trespass  committed  by  Rogers  and  Ma- 
gee,  on  his  land,  by  entering  thereon,  and  cut- 
ting and  despoiling  timber,  growing  and 
standing  on  the  land,  from  the  north  part  of 
the  land  southward  to  a  certain  distinguished 
white  pine  tree,  situate  and  standing  on  the 
west  side  of  the  Waterford  and  Whitehall 
turnpike  road,  to  his  damage  $50. 

The  defendants,  in  the  court  below,  ad- 
mitted that  they  entered,  &c.,  on  the  plaint- 
iff's land,  but  denied  the  amount  of  damages, 
and  the  plaintiff's  right  to  recover,  and  pleaded 
a  justification,  under  the  several  Acts  relative 
to  canals,  and  the  amendments  of,  and  ad- 
ditions to  the  said  Acts,  from  time  to  time 
made  and  passed. 

The  plaintiff,  on  the  trial  before  the  justice, 
proved  the  cutting  of  the  timber  and  the  value 
thereof,  by  John  B.  Taylor,  who,  on  his  cross- 
examination,  said  that  the  ground  on  which 
the  trespass  was  alleged  to  have  been  com- 
mitted was  the  same  which  the  defendants 
were  putting  in  the  form  of  a  turnpike  road. 

The  defendants  relied  on  the  Acts  of  Apr. 
17,  1816  (sess.  39,  ch.  227),  and  Apr.  15,  1817 
736*]  (sess.  40,  ch.  *262),  and  the  subsequent 
Acts  relative  to  Canals  ;  and  undertook  to 
show  that  they  were  employed  by  the  Canal 
Commissioners,  or  their  agents,  and  by  that 
authority  entered  upon  the  lands  claimed  by 
the  plaintiff,  and  cut  down,  and  otherwise  re- 
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moved  the  growing  timber  and  wood,  in  con- 
formity with  a  contract  which  they  had  entered 
into  with  Samuel  Young,  as  one  of  the  Canal 
Commissioners  ;  and  that  they  had  committed 
no  trespass,  and  had  done  no  act  or  thing  which 
they  were  not  authorized  to  do,  and  which 
was  not  necessary  to  be  done,  in  conformity 
to  the  laws  aforesaid. 

It  was  proved,  by  the  defendants,  that  they 
had  entered  into  a  contract  with  Samuel 
Young,  one  of  the  Canal  Commissioners,  to 
make  a  turnpike  road,  in  lieu  of  part  of  the 
turnpike  road  which  had  been  taken  for  the 
canal  ;  that  the  same  had  been  approved  by 
the  chief  engineer  ;  that  the  cutting  of  the 
timber  complained  of,  was  necessary  to  com- 
plete the  said  road  ;  that  the  chief  engineer 
had  several  times  examined  the  ground,  to 
ascertain  the  best  route  for  the  canal  in  pass 
ing  the  place  of  the  alleged  trespass  ;  that  the 
present  route  of  the  canal  was  approved  and 
directed  by  the  chief  engineer  ;  that  the  turn- 
pike road  was  necessarily  and  unavoidably 
encroached  upon  by  the  canal  course ;  that 
another  road  was  indispensable  in  that  place, 
and  was  necessary  to  be  made  before  the 
canal  was  commenced  there  ;  that  the  land  on 
which  the  trespass  is  alleged  to  have  been  com- 
mitted, was  necessary,  if  not  the  only  course 
for  the  road,  as  the  least  expensive  and  the 
best  for  the  accommodation  of  the  public  ;  that 
the  ground,  on  which  the  defendants  made  the 
road,  was  staked  out  by  the  assistant  engineer, 
by  direction  of  the  chief  engineer  ;  and  that, 
under  the  authority  of  the  Canal  Commission- 
ers, the  assistant  engineer  directed  the  defend- 
ants to  work  the  road  on  the  land  on  which  the 
trespass  was  alleged  to  have  been  committed. 

The  justice,  having  heard  the  proofs  and 
allegations  of  the  parties,  and  deliberated 
thereon,  gave  judgment  for  the  defendants. 

The  plaintiff  removed  the  cause,  by  cer- 
tiorari,  to  the  Supreme  Court,  and  in  May 
Term  last  the  judgment  rendered  by  the  jus- 
tice was  reversed  by  that  court. 

*  Messrs.  8.  Young  and  H.  Bleecker  [*737 
for  the  plaintiffs  in  error. 

Mr.  A.  Van  Vechten  for  the  defendant  in 
error. 

THE  CHANCELLOR.  This  case  came  before 
the  Supreme  Court  upon  certiorari,  founded 
on  a  justice's  judgment. 

It  appeared  by  the  return  of  the  justice,  that 
Bradshaw  sued  Rogers  and  Magee,  in  trespass, 
for  entering,  in  June,  1821,  upon  his  land,  and 
cutting  down  timber.  They  justified  under 
the  several  Acts  relative  to  the  Canals.  It 
was  shown  in  proof,  that  the  route  of  the 
northern  canal,  at  the  place  in  question,  was 
directed  by  the  chief  engineer  ;  that  the  turn 
pike  road  adjoining  the  place  where  the  tres- 
pass was  alleged  to  have  been  committed,  was 
unavoidably  encroached  on  by  the  tract  or 
course  of  the  canal,  and  that  another  road  was 
indispensable  at  that  place,  and  must  have 
been  made  before  the  canal  was  commenced  ; 
that  the  land  on  which  the  entry  was  made 
was  a  necessary,  if  not  the  only  course  for  the 
road,  and  was  the  least  expensive,  and  best  for 
the  accommodation  of  the  public  ;  the  chief 
engineer  approved  of  the  road  as  staked  out, 
and  it  was  staked  out  by  his  direction,  and 
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was  in  length  about  forty-two  rods,  and  in 
width  four  rods  ;  and  the  two  defendants, 
under  the  authority  of  the  Canal  Commission- 
ers, and  in  pursuance  of  the  contract  with  one 
of  them,  were  putting  the  ground  in  the  form 
of  a  turnpike,  when  the  action  of  trespass  was 
brought.  The  timber  and  wood  cut  down 
were  supposed  to  have  been  worth  from  $20  to 
$40.  Upon  these  facts,  the  justice  held  the 
justification  valid,  and  gave  judgment  for  the 
defendants. 

The  Supreme  Court  reversed  the  judgment 
of  the  justice;  and  in  the  opinion,  deliveied 
by  the  Chief  Justice  in  behalf  of  the  court,  it 
was  stated  that  the  laud  of  Bradshaw  was  not 
entered  upon  for  the  prosecution  of  canal  im- 
provements, but  was  taken  as  a  substitute  for 
part  of  the  turnpike  road,  which  had  been 
broken  up  and  taken  for  the  canal,  and  there- 
fore the  case  did  not  come  within  the  powers 
given  to  the  Canal  Commissioners  by  the  Act 
of  1817.  It  was  further  stated  that  the  case 
did  not  come  within  the  powers  granted  by 
the  Act  of  1820,  because  a  turnpike  was  not  a 
public  road  or  highway,  within  the  meaning 
738*]  of  the  Act,  *aud  because  the  Act  con- 
tained no  provision  for  compensation  to  the 
owner  of  the  land  so  taken. 

We  must  carefully  examine  the  provisions 
of  those  two  Acts,  in  order  to  see  whether  the 
Supreme  Court  were,  or  were  not,  mistaken,  in 
their  construction  of  the  powers  conferred 
upon  the  Canal  Commissioners. 

The  Act  of  1816  (sess.  39,  ch.  237)  had  made 
it  the  duty  of  the  Commissioners  to  cause  those 
parts  of  the  territory  of  the  State,  which  might 
be  upon  or  contiguous  to  the  probable  courses 
and  ranges  of  the  canal,  to  be  explored  and 
examined,  for  the  purpose  of  fixing  the  most 
eligible  routes  ;  and  they  were  to  cause  all 
necessary  surveys  and  levels  to  be  taken,  and 
to  adopt  and  cause  to  be  executed  proper 
plans,  for  the  construction  and"  formation  of 
the  canals. 

This  Act  was  the  commencement  of  that  great 
undertaking,  which,  in  the  language  of  one  of 
our  Statutes,  was  "  to  advance  the  prosperity 
and  elevate  the  character  of  the  U.  S."  It 
begun  by  sketching  out  the  duty  of  the  Com- 
missioners upon  a  liberal  scale,  and  with  just 
confidence  in  their  discretion.  They  were 
to  explore  and  examine  lands,  and  to  cause 
surveys  and  levels  to  be  taken.  Nothing 
was  said  about  impediments  to  be  thrown 
in  their  way  by  trespasses  upon  private 
right,  or  that  they  were  to  make  the  course 
of  the  canul  bend  to  the  interest,  or  the  un- 
reasonableness of  individuals.  If  private  rights 
of  every  description  were  not  to  give  way, 
upon  such  an  occasion,  to  the  permanent 
interest  of  the  public,  upon  fair  and  reasonable 
compensation,  it  would  have  been  difficult 
even  to  explore  and  examine,  and  make  sur- 
veys and  levels  ;  and  it  would  have  been  quite 
idle  to  think  of  adopting  and  acting  upon  any 
plan,  suitable  to  the  boldness  of  "the  design, 
and  adapted  to  the  success  of  its  execution. 

Next  came  the  Act  of  1817  (sess.  40,  ch.  262), 
containing  the  powers  conferred  upon  the 
Commissioners  by  the  former  Act,  and  increas- 
ing them  largely.  It  was  declared  to  be  law- 
ful for  the  Canal  Commissioners,  and  each  of 
them  by  themselves  and  agents,  to  enter  upon 
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and  use,  all  and  singular,  any  lands,  waters 
and  streams,  necessary  for  the  prosecution  of 
the  improvements  intended  by  tjie  Act,  and  to 
make  all  such  canals,  locks,  dams  and  other 
works  and  *devices,  as  they  might,  [*739 
think  proper,  for  making  said  improvements  -r 
doing,  nevertheless,  no  unnecessary  damage. 
Here  the  question  occurs,  were  not  the  Com- 
missioners authorized  by  this  Act  to  enter 
upon  the  land  of  the  defendant  in  error,  and 
to  use  it  to  the  extent  and  in  the  manner  stateo? 
in  the  record  ?  The  Supreme  Court  have 
answered  the  question  in  the  negative,  be- 
cause, they  say,  the  entry  was  not  for  the 
prosecution  of  the  canal  improvements,  but 
to  make  a  substitute  for  part  of  the  turnpike 
road,  which  was  broken  up  and  taken  for  the 
canal.  But  if  the  turnpike  road  was  unavoid- 
ably encroached  on  by  the  canal,  and  another 
road  was  indispensable  at  that  place,  before 
the  canal  was  commenced,  and  the  land  taken 
was  necessary  for  the  road  (and  all  this  was- 
proved  in  the  cause),  it  would  seem  to  follow, 
as  a  clear  logical  deduction,  that  the  land  tak- 
en was  necessary  for  the  prosecution  of  the 
improvements  intended  by  the  Act.  It  is  very 
certain,  according  to  the  testimony,  that  the 
improvement  of  the  canal,  at  the  place  speci- 
fied, could  not  be  prosecuted  without  the  road; 
and  if  so,  the  road  was  necessary  for  the  im- 
provement. Besides,  the  Commissioners  were 
made  the  judges  as  to  what  lauds  were  neces- 
sary for  the  prosecution  of  the  improvements; 
and  if  they  had  even  erred  in  judgment,  as  to 
the  extent,  or  the  greater  or  less  degree  of  that 
necessity,  they  could  not  be  responsible  as  tres- 
passers, unless  they  had  acted  in  bad  faith,  or 
with  such  egregious  indiscretion,  as  to  amount 
to  it.  In  this  case,  however,  there  is  no  color 
of  pretense  for  any  such  suggestion.  It  was 
shown,  upon  the  trial  before  the  justice,  that 
the  land  taken  was  almost  the  only  course  for 
the  road,  and  was  the  least  expensive  and  best 
for  the  accommodation  of  the  public.  Here 
was,  then,  the  exercise  of  a  sound  discretion, 
in  the  execution  of  the  trust  ;  and  we  per- 
ceive by  the  facts  that  the  road  was  though 
woods,  or  unimproved  lands,  for  42  rods  only, 
and  that  all  the  wood  cut  down  was  not  worth 
more  than  from  $20  to  $40.  I  cannot  perceive 
any  just  ground,  in  this  case,  for  a  charge 
against  the  Commissioners,  either  of  abuse  or 
of  misapplication  of  power.  Upon  the  very 
straitened  construction  set  up,  on  the  part  of 
the  defendant  in  error,  it  might  truly  be  said 
that  if  the  course  of  the  canal  met  a  house,  or 
barn,  *or  barrack,  or  shed,  standing  [*74O 
in  its  way,  it  could  not  be  removed  to  the  right 
hand  or  to  the  left,  and  placed  upon  the  ad- 
joining land,  of  the  same  owner,  without  com- 
mitting a  trespass  upon  that  land.  It  might 
just  as  well  be  said,  in  such  a  case,  as  it  has 
been  said  in  this,  that  the  new  ground  taken 
for  the  occupation  of  the  building,  was  not 
taken  for  any  purpose  immediately  connected 
with  the  canal,  but  as  a  substitute  for  the  site 
of  a  house  or  barn,  which  was  broken  up  and 
taken  for  the  canal.  Surely,  a  statute,  vesting 
large  powers,  resting  very  much  for  their  exer- 
cise in  undefined  discretion,  and  checked  only 
by  the  gentle  admonition  of  doing  "no  unnec- 
essary damage,"  ought  to  be  construed  more 
benignly  and  more  liberally.  Especially  ought 
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this  to  be  the  case  when  the  powers  are  to  be  J 
applied  to  a  great  public  object,  calculated  to  i 
intimidate  by  its  novelty,  its  expense,  and  I 
its  magnitude,  and  which  depended,  for  its  j 
successful  results,  upon  decision  of  character, 
as  well  as  upon  maturity  of  judgment. 

The  Act  also  says  that  the  Commissioners 
were  to  make  all  such  canals,  locks,  dams  and 
other  works  and  devices  as  they  might  think 
proper,  for  making  such  improvements.  This 
was  likewise  a  grant  of  very  extensive  power. 
The  Act  could  not  readily  have  used  words  of 
more  general  and  unfettered  import.  The 
works  and  devices  were  not  explained  or 
enumerated.  They  were  only  to  be  proper 
for  making  the  improvements,  and  were  to 
cause  no  unnecessary  damage  to  private 
rights  ;  what  was  proper  to  be  done,  and 
what  damages  were  unavoidable,  were  ques- 
tions left  entirely  to  the  judgment  of  the  Com- 
missioners. They  required  but  two  qualifica- 
tions in  the  application  of  this  power,  in  order 
to  exempt  them  from  the  charge  and  the  pen- 
alties of  trespass.  They  were  to  act  with  good 
faith,  and  with  sound  common  sense,  and  then 
it  was  impossible  for  them  to  be  guilty.  We 
must  take  expressions  in  the  most  extensive  I 
sense,  when  it  is  probable  the  lawgiver  had  in 
•view  everything  pointed  out  by  that  extensive 
sense,  and  when  we  give  ta  the  -expressions 
the  sense  most  suitable  to  the  subject,  and  best 
adapted  to  the  facility  and  success  of  a  great 
and  generous  scheme  of  public  policy.  Every 
interpretation  which  leads  to  an  absurdity,  or 
7  4 1*]  to  embarrass  or  defeat  the  purposes  *of 
the  Statute,  is  to  be  avoided.  If  the  Commis- 
sioners, under  the  Act  of  1817,  had  no  power 
to  make  a  substituted  road,  on  the  neighbor- 
ing ground,  in  place  of  that  part  of  the  turn- 
pike they  had  broken  up,  what  was  to  be 
done?  They  could  not  go  on  with  their  work, 
nor  could  the  public  travel  without  a  road. 
The  line  of  the  canal  must  have  been  either 
diverted  from  its  course,  and,  perhaps,  with 
great  and  lasting  public  inconvenience,  to 
avoid  touching  the  turnpike,  or  else  the  prog- 
ress of  the  canal  must  have  been  suspended, 
until  an  apportunity  was  given  for  an  applica- 
tion to  the  Legislature  for  new  powers.  I 
should  doubt,  whether  any  construction  would 
be  a  just  one,  that  leads  to  such  inconvenience 
or  absurdity. 

The  next  part  of  the  Act  of  1817  provides 
compensation  for  any  injury  produced  to  any 
individual  by  the  exercise  of  this  power.  It 
declares  that  if  lands,  waters  or  streams,  taken 
and  appropriated  for  any  of  the  purposes 
aforesaid,  shall  not  be  given,  it  shall  be  the 
duty  of  the  Commissioners  to  cause  the  dam- 
ages to  be  estimated,  in  the  mode  prescribed, 
and  paid.  The  compensation,  in  this  case,  is 
for  damages  for  lands  taken  for  any  of  the 
purposes  aforesaid,  and  the  remedy  is  co-ex- 
tensive with  the  injury.  Whatever  lands  may 
be  appropriated,  under  the  powers,  those 
lands  are  to  be  paid  for,  if  the  party  refuses 
to  give  or  grant  them.  The  land,  over  which 
the  turnpike  road  led,  before  it  was  broken  up 
by  the  canal,  we  are  to  presume  had  been  paid 
for  under  the  Act  of  1806,  establishing  the 
Waterford  and  Whitehall  turnpike  road  ;  and 
the  title  to  that  land  was  in  the  Company,  and 
was  to  go  to  the  State  when  the  corporate 
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Company  should  be  dissolved.  Under  the 
Act  of  1817,  it  was.  also,  provided,  that  where 
lands  were  taken,  as  being  necessary  for  the 
prosecution  of  the  improvements,  the  fee 
should  vest  in  the  State,  on  being  paid  for. 
But  I  apprehend  that  the  State  in  this  case 
would  hold  the  fee  subject  to  the  easement,  or 
right  of  the  turnpike  Corporation  to  use  the  42 
rods  of  newly  made  road,  according  to  their 
charter.  I  should  have  no  doubt  that  in  such 
case,  if  the  State  should  pay  Bradshaw  for 
these  42  rods,  that  they  would  hold  the  fee  in 
trust  for  the  turnpike  Corporation,  to  the 
extent  of  their  corporate  right  in  *the  [*742 
road,  and  thus  every  conflicting  interest, 
under  a  just  and  fair  operation  of  the  Act  of 
1817,  would  be  made  to  harmonize,  and  be 
satisfactorily  adjusted. 

According  to  my  view,  then,  of  the  case, 
the  Supreme  Court  were  mistaken  when  they 
held  that  the  Act  of  1817  did  not  apply  to  the 
case,  on  the  ground  that  the  land  of'the  de- 
fendant in  error  had  not  been  entered  upon  for 
the  prosecution  of  the  canal  improvements.  I 
apprehend  they  were  equally  in  an  error  when 
they  held  that  under  the  subsequent  Act  of 
1820  the  proceedings  were  indefensible.  By 
the  Act  of  1820  (sess.  43,  ch.  202),  it  was  de- 
clared "that  in  all  cases  in  which  it  should  be 
deemed  necessary  by  the  principal  engineer, 
in  laying  out  the  line  of  the  canals,  or  any 
work  connected  therewith,  to  discontinue  or 
alter  any  part  of  a  public  road  or  highway,  on 
account  of  its  interfering  with  a  proper  loca- 
tion or  construction  of  either  of  the  canals,  the 
engineer  shall  be  authorized  to  make  such  dis- 
continuance or  alteration,  provided  that  the 
Canal  Commissioners,  before  they  obstruct 
the  passage  on  any  part  of  a  highway  now 
legally  established,  shall  open,  and  reasonably 
work,  in  order  to  render  it  passable,  such  part 
of  the  said  highway  as  may  be  new  laid  by  the 
engineer." 

In  the  opinion  of  the  Supreme  Court,  this 
provision  does  not  apply  to  a  turnpike  road, 
because  it  is  private  property,  and  not  a  pub- 
lic road  or  highway,  within  the  meaning  of  the 
Act.  Here,  I  think,  also,  the  construction  is 
too  limited  for  the  object,  and  the  subject 
matter  of  the  provision.  A  turnpike  is  a  pub- 
lic road  or  highway,  in  the  popular  and  ordi- 
nary sense  of  the  words,  and  in  that  sense  the 
Legislature  are  to  be  presumed  to  have  em- 
ployed them.  Turnpike  roads  are,  in  point  of 
fact,  the  most  public  roads  or  highways  that 
are  known  to  exist,  and  in  point  of  law,  they 
are  made  entirely  for  public  use,  and  the  com- 
munity have  a  deep  interest  in  their  construc- 
tion and  preservation.  They  are  under  legis- 
lative regulations,  and  the  gates  are  subject  to 
be  thrown  open,  and  the  Company  indicted 
and  fined,  if  the  road  is  not  made  and  kept 
easy  and  safe  for  the  public  use.  In  the  Act 
incorporating  the  Waterford  and  Whitehall 
Turnpike  Co.,  a  numerous  description  of  per- 
sons *are  entitled  to  use  the  road,  at  [*743 
all  times,  free  of  toll:  and  all  sleds  and  sleighs, 
and  the  horses  and  cattle  drawing  them,  are 
exempted  from  toll.  If  the  land  over  which 
the  road  is  conducted  be  owned  by  the  Com- 
pany, that  does  not  make  it  less  a  public  road. 
If  a  highway  be  laid  out  according  to  law,  the 
fee  or  right  of  soil  may  and  often  does  remain 
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in  the  original  owner,  and  the  public  have  only 
a  rio-ht  of  way.  It  is  a  general  rule  of  the 
common  law,  that  the  right  of  soil  in  a  public 
highway  belongs  to  the  owner  of  the  adjoin- 
ing ground,  subject  to  the  right  of  passage  in 
the  public,  and  he  may  maintain  trespass  for 
any  exclusive  appropriation  of  the  soil.  (Cor- 
telyouv.  Van  Brundt,  2  Johns.,  357.)  There 
is  nothing,  therefore,  in  a  turnpike  road  that 
should  exempt  it  from  coming  under  the  de- 
scription of  a  public  road  or  highway  ;  and 
because  the  engineer  is  to  draw  up  and  file  a 
description  of  the  part  the  road  discontinued 
and  laid  anew  in  the  town  clerk's  office,  that 
circumstance  does  not  seem  sufficient  to  con- 
trol the  construction.  There  is  no  repugnancy 
in  the  law  in  applying  that  Act  even  to  a  turn- 
pike road.  It  is,  at  least,  a  very  harmless  pro- 
ceeding, and  it  may,  on  many  occasions,  be 
important  to  the  public,  that  there  should  be 
this  documentary  evidence  in  the  town  clerk's 
office,  of  the  change  of  the  tract  of  the  turn- 
pike road. 

An  objection  was  here  taken  by  the  defend- 
ant in  error,  which  ought  to  be  answered.  It 
does  not  appear  that  the  principal  engineer  had 
actually  drawn  up  in  writing  a  description  of 
the  road  discontinued  and  new  laid,  and  filed 
the  same  in  the  town  clerk's  office.  This  is  a 
technical  objection,  rather  to  the  form  than  to 
the  substance  of  the  transaction ;  for  we  have  the 
fact,  that  the  route  of  the  canal  over  the  turn- 
pike road,  and  the  discontinuance  of  that  road 
at  that  place,  and  the  location  of  the  new  road 
along  the  side  of  the  other,  were  all  actually 
done  by  the  chief  engineer.  It  would  be 
rather  too  rigorous  a  construction  to  hold  that 
the  omission  to  draw  and  file  the  description 
rendered  the  first  entry  a  trespass.  The  more 
reasonable  interpretation  is,  that  the  new  road 
cannot  be  considered  as  the  legally  established 
public  road  until  that  be  done  ;  but  this  does 
not  affect  the  question  of  the  enfry  of  the  Corn- 
's 44*]  missioners,  in  *the  first  instance,  to  lay 
out  and  make  the  road.  This  is  a  preliminary 
act,  which  I  apprehend  may  be  safely  done, 
without  involving  the  Commissioners  in  the 
charge  of  trespass. 

But  the  court  below  consider  the  absence  of 
any  provision  in  the  Act  of  1820,  for  compen- 
sation to  the  owner  of  the  land,  for  damages 
sustained  by  such  an  alteration  of  the  road,  as 
a  still  more  serious  difficulty  in  the  applica- 
tion of  the  Statute  to  the  case.  It  appears  to 
me  to  be  a  sufficient  answer  to  this  objection, 
that  the  Act  of  1817  had  provided  the  remedy 
for  compensation  for  every  injury  commit- 
ted by  the  Commissioners  in  the  execution 
of  their  powers ;  and  when  new  powers  are 
added  (though  I  apprehend  the  Act  of  1820 
did  not,  on  this  point,  confer  any  power  not 
before  existing),  the  same  remedy  would  ap- 
ply. All  statutes,  said  Lord  Mansfield  (Doug., 
30),  which  are  in  pan  materia,  are  to  be  taken 
together  as  if  they  were  one  law  ;  and,  in  many 
instances,  a  remedy  provided  by  one  statute, 
will  be  extended  to  cases  arising  on  the  same 
subject  matter  under  a  subsequent  statute. 
The  Act  of  1820  was  only  a  specification  of  the 
course  of  duty  of  the  Commissioners  in  a  par- 
ticular case ;  and  it  would  have  been  quite 
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unnecessary,  and  in  my  humble  opinion  quite 
idle,  to  have  provided  that  the  general  rem- 
edy for  all  damages  occasioned  by  the  exer- 
cise of  any  part  of  the  whole  mass  of  unde- 
fined power  given  by  the  Act  of  1817,  should 
apply  to  a  portion  of  that  power  exerted  in  the 
particular  manner  provided  for  by  the  Act  of 
1820. 

If  the  remedy  given  in  1817  did  not  extend 
to  lands  appropriated  under  the  powers  men- 
tioned in  the  latter  Act ;  yet  I  should  doubt 
exceedingly,  whether  the  general  principle, 
that  private  property  is  not  to  be  taken  for 
public  uses  without  just  compensation,  is  to 
be  carried  so  far  as  to  make  -a  public  officer, 
who  enters  upon  private  property  by  virtue 
of  legislative  authority,  especially  given  for  a 
public  purpose,  a  trespasser,  if  he  enters  be- 
fore the  property  has  been  paid  for.  I  do  not 
know,  nor  do  I  "find,  that  the  precedents  will 
justify  any  court  of  justice  in  carrying  the 

§eneral  principle  to  such  an  extent.  The 
upreme  Court,  in  one  part  of  their  opinion, 
admit  that"  the  Canal  Commissioners  have 
*a  right  to  enter  upon  and  occupy  [*745 
lands  .necessary  to  effectuate  the  objects  of 
their  appointment,  without  having  first  paid 
the  loss  and  damage  the  proprietor  of  lands 
may  sustain.  This  equitable  and  constitutional 
title  to  compensation,  undoubtedly,  imposes  it 
as  an  absolute  'duty  upon  the  Legislature  to 
make  provision  for  compensation  whenever 
they  authorize  an  interference  with  private 
right.  Perhaps,  in  certain  cases,  the  exercise 
of  the  power  might  be  judicially  restrained, 
until  an  opportunity  was  given  to  the  party 
injured  to  seek  and  obtain  the  compensation. 
But  it  would  deserve  a  very  grave  considera- 
tion, before  we  undertook  to  lay  down  the 
broad  proposition,  that,  notwithstanding  a 
statute  clearly  and  expressly  directed  the  as- 
sumption of  private  property  for  a  necessary 
public  object,  it  would  still  be  a  nullity,  and 
the  officer  who  undertook  to  execute  it  a  tres- 
passer, if  a  provision  for  compensation  did  not 
constitute  part  and  parcel  of  the  Act  itself. 
However,  it  is  not  necessary  to  give  any  opin- 
ion on  this  point,  for,  as  I  have  already  ob- 
served the  provision  for  compensation  in  the 
Act  of  1817,  extended  to  cases  arising  under 
the  Act  of  1820. 

lam,  accordingly,  of  opinion  that  whether 
the  justification  of  the  Commissioners  be  re- 
ferred to  the  Act  of  1817,  or  of  1820,  it  is. 
equally  valid  and  effectual,  and  that  the  judg- 
ment of  the  Supreme  Court  is,  consequently, 
erroneous,  and  ought  to  be  reversed. 

This  being  the  unanimous  opinion  of  the 
court,  it  was  thereupon  ordered,  adjudged  and 
decreed  that  the  judgment  of  the  Supreme 
Court  be  reversed,  &c. ,  and  that  the  record  be 
remitted,  &c. 

Judgment  of  reversal. 

Reversing— 20  Johns.,  103. 

Cited  in— 4  Wend..  649, 671;  14  Wend.,  56;  15  Wend., 
574 ;  18  Wend.,  17 ;  28  Wend.,  500,  490 ;  5  Den,  404 ; 
7  Johns.  Ch.,  325,  343;  47  N.  Y.,  339  ;  54  N.  Y..  143  ;  60- 
N.  Y.,  315  ;  17  Hun,  82;  18  Hun,  499;  3  Barb.,  40;  9 
Barb.,  173,  362,  458;  11  Barb.,  30;  12  Barb.,  608;  * 
Wheel.,  255;  4  Bos.,  379:  2  Rob.,  266  ;  2  Hilt.,  363;  8 
W.  Dig;..  199  ;  6  Pet.,  730 ;  1  Bald.,  218,  219 ;  35  'N.  J. 
L.,  53 ;  52  Ind.,  33 ;  127  Mass.,  53 ;  45  Wis.,  295. 
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746*]  *JOHN  CHAMBERLAIN,  Plaintiff 
in  Error, 

v. 
ISAAC  GORHAM,  Defendant  in  Error. 

Notice  Accompanying  General  Plea —  What  /Suf- 
ficient Particularity — Action  on  Note — Notice 
of  Set-off. 

A  notice,  accompanying  a  plea  of  the  general 
issue,  under  the  Statute,  need  not  be  as  precise  and 
particular  as  a  special  plea.  It.is  sufficient,  if  it  con- 
tain such  a  statement  of  the  special  matter,  to  be 
given  in  evidence  at  the  trial,  as  may  prevent  the 
plaintiff  from  being  taken  by  surprise. 

Thus,  where  the  notice  stated  that  the  defendant 
would  give  in  evidence  that  the  notes,  on  which  the 
suit  was  brought,  were  given  for  the  consideration 
of  the  sale  and  conveyance  of  a  certain  piece  of 
land,  &c.,  and  that  when  the  notes  were  given  the 
plaintiff  executed  and  delivered  to  the  defendant  a 
covenant,  that  if  there  should  be  any  outstanding 
judgments,  which  operated  as  a  lien  on  the  land 
conveyed,  and  the  grantee  should  be  obliged  to  pay 
the  same,  the  amount  paid  should  be  deducted  from 
the  notes,  &c.;  and  that,  at  the  time,  &c.,  "there 
were  divers  judgments,  atj  the  time,  &c.,  outstand- 
ing against  the  plaintiff,  which  were  a  lien  on  the 
land  so  conveyed,  and  which  the  defendant  was 
obliged  to  pay,  and  did  pay.  in  order  to  prevent  a 
sale  of  the  land,  and  which  sums  amounted  to  .$500, 
which  the  defendant  set  off,  &c.  Held  that  this  no- 
tice was  sufficient  to  let  in  the  proof  of  the  payment 
of  judgments,  without  specifying  the  particulars  of 
such  judgments. 

Citations— 8  Johns.,  457 ;  5  Johns.,  123. 

IN  ERROR  to  the  Supreme  Court.     (See  S. 
C.,  ante,  p.  144.) 

Mr.  J.  Maynard,  for  the  plaintiff  in  error. 
He  cited  1  Chit,  PI.,  472;  15  Johns.,  230  ;  2 
Co.  Inst.,  427  ;  1  N.  R.  L.,  336. 

Mr.  Talcot,  Att'y-Gen.,  contra.  He  cited  13 
Johns.,  320;  1  Salk.,  288;  10  Johns.,  322;  4 
Taunt.,  114  ;  11  Johns.,  547  ;  19  Johns.,  49. 

THE  CHANCELLOR.  This  case  came  before 
the  Supreme  Court,  on  the  return  to  a  writ  of 
error,  to  the  Court  of,C.  P.  of  Seneca  Co. 

Gorham,  as  plaintiff  in  that  court,  declared 
on  a  note  of  hand,  made  by  Chamberlain  to 
him,  for  $100,  dated  Nov.  9,  1815,  and  paya- 
ble four  years  after  date,  and  not  negotiable, 
and  which  note  was  stated  to  have  beelTlost. 
The  loss  of  the  note  was  proved  at  the  trial ; 
and  it  was  further  proved  that  the  note,  with 
some  others,  was  given  to  secure  a  part  of  the 
consideration  money  for  a  sale  and  conveyance 
of  lands,  from  Gorham  to  Chamberlain.  The 
note  was  assigned,  soon  after  it  was  made,  to 
one  Anthony  Snyder,  who  gave  notice  of  the 
assignment  to  the  maker,  and  it  was  shortly 
afterwards  again  assigned  to  Jacob  Fogleman, 
747*]  *who  is  now  the  person  beneficially 
interested  as  owner  of  the  note. 

The  defendant,  Chamberlain,  offered  to  give 
in  evidence,  upon  the  trial,  as  a  set-off  against 
the  note,  that  there  were  divers  judgments, 
at  the  time  of  giving  of  the  note,  outstanding 
against  Gorham,  the  payee,  which  were  a  lien 
upon  the  land  so  conveyed  from  Gorham  to 
Chamberlain,  and  which  Chamberlain  was 
obliged  to  pay,  and  did  pay,  to  prevent  a  sale 
of  the  lands  under  the  judgments.  The  de- 
fendant, Chamberlain,  offered  to  give  in  evi- 
dence those  judgments,  and  the  records  there- 
of, and  the  executions  thereon,  and  the  pay- 
ment thereof,  under  a  notice  accompanying 
the  general  issue,  to  that  effect ;  and  which 
notice  further  stated,  that  at  the  time  of  the 
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conveyance,  and  of  the  giving  of  the  notes, 
an  agreement,  under  seal,  was  given  by  Gor- 
ham, the  payee,  to  Chamberlain,  the  maker  of 
the  note,  in  which  he  covenanted  that  "if 
there  should  be  any  judgments  outstanding 
against  him,  that  should  operate  as  a  lien  upon 
the  land  that  day  conveyed,  so  that  the  maker 
of  the  note  should  be  obliged  to  pay  them,  in 
order  to  prevent  a  sale  of  the  premises,  that 
the  sum  or  sums  so  paid  should  be  deducted 
from  the  amount  of  the  notes  that  day  given  to 
secure  the  payment  of  the  purchase  money." 
This  evidence  was  rejected  by  the  court  of  C. 
P.,  and  a  bill  of  exceptions  was  tendered  and 
allowed ;  the  defense  being  thus  shut  out,  a 
verdict  was  taken  for  the  plaintiff,  Gorham, 
for  the  amount  of  the  note,  under  the  direction 
of  the  court,  and  judgment  was  rendered  ac- 
cordingly. This  judgment  was  affirmed  by 
the  Supreme  Court,  who  admit  that  "  the  de- 
fense set  up,  if  proved,  would  be  valid,  not- 
withstanding the  assignment  of  the  note,  and 
notice  of  such  assignment ;  for  the  note,  not 
being  negotiable,  the  assignee  took  it  subject 
to  all  the  equity  existing  at  the  time  of  the 
assignment ;  and  here  the  equity  or  ground  of 
defense  was  coeval  with  the  date  of  the  note." 
But  that  court,  as  well  as  the  court  of  C.  P., 
held  that  the  notice  accompanying  the  plea 
was  too  defective  to  admit  the  evidence  of  this 
equitable  defense. 

There  was  an  objection  made  upon  the  argu- 
ment, in  this  court,  to  the  bill  of  exceptions, 
as  not  having  been  properly  *tendered  [*748 
and  allowed.  But  as  no  such  objection  was 
made  in  the  Supreme  Court,  and  as  the  cause 
was  discussed  and  decided  there  entirely  upon 
the  question  touching  the  admissibility  of  the 
evidence  under  the  notice,  or  under  the  gen- 
eral issue  without  the  notice,  I  apprehend  that 
the  defendant  in  error  comes  too  late  with  that 
objection.  He  must  be  deemed  to  have  waived 
that  objection,  by  the  transactions  in  the  court 
below.  The  case  ought  to  be  determined  here, 
upon  the  point  raised  in  the  Supreme  Court, 
and  which  was,  whether  the  matter  offered  by 
way  of  defense  against  the  note,  was,  or  was 
not,  under  the  circumstances,  admissible  in 
proof. 

When  Snyder,  the  first  assignee  of  the  note, 
gave  notice  to  Chamberlain,  the  maker  of  the 
note,  of  the  assignment,  Chamberlain  told  him 
that  he  did  not  then  know  that  there  were  any 
judgments  against  Gorham,  the  payeee,  which 
were  a  lien  upon  the  lands  for  which  the 
notes  were  given,  and  the  assignee  admitted 
that  if  there  were  any  judgments  which  were 
a  lien  upon  the  land,  Chamberlain  ought  to 
apply  the  amount  of  such  judgments  on  the 
notes.  Chamberlain  offered  further  to  prove 
that  he  told  the  assignee,  at  the  same  time, 
that  if  there  were  any  such  judgments,  he  had 
a  covenant  from  Gorham,  by  which  he  was 
authorized  to  pay  them,  and  apply  the  money, 
so  paid,  in  payment  of  the  notes.  It  does  not 
appear  that  Fogleman,  the  second  assignee  of 
the  note,  ever  gave  any  notice  to  the  maker  of 
such  second  assignment.  This  is,  then,  a  case 
in  which  the  assignee  has  no  right  to  complain 
of  any  want  of  good  faith  in  Chamberlain,  by 
any  concealment  of  the  possible  or  probable 
grounds  of  his  defense.  The  assignee  was 
"uly  apprised  by  him,  that  if  there  were  any 

1183 


748 


COURT  OF  ERRORS,  STATE  OF  NEW  YORK. 


1823 


such  judgments,  he  had  a  right  to  pay  them, 
and  discount  the  payment  upon  the  note,  and 
that  he  had  a  covenant  from  Gorham  to  that 
effect.  Whether  there  were  any  such  judg- 
ments, was  a  matter  of  record,  equally  open 
to  the  inspection  of  both  parties.  It  turned 
out  afterwards  that  there  were  such  judg- 
ments, and  the  only  question  now  is,  whether 
the  notice  annexed  to  the  plea  was  so  defect- 
ive as  to  exclude  this  very  just  and  equitable 
defense. 

749*]  *The  Statute  says  that  the  defend- 
ant may  plead  the  general  issue,  and  give  any 
special  matter  in  evidence,  which,  if  pleaded, 
would  be  a  bar,  on  giving  notice,  with  the 
plea,  of  the  matter  or  matters  so  intended  to 
be  given  in  evidence.  The  defendant  is,  then, 
to  give  notice  to  the  plaintiff  of  the  special 
matter  on  which  he  relies,  so  that  the  plaintiff 
may  not  be  taken  by  surprise.  The  Supreme 
Court  held,  many  years  ago  (8  Johns.,  457), 
that  a  notice  had  never  been  regarded  with 
the  same  criticism  and  nicety  as  a  special  plea; 
and  where  a  defendant  gave  notice  that  he 
would  justify  under  a  justice's  warrant  against 
the  plaintiffs,  the  notice  was  held  to  be  suffi- 
cient, though  it  did  not  state  the  contents  of 
the  warrant,  or  the  cause  of  action  that  was  ex- 
pressed in  it.  (5  Johns.,  123.)  Under  the  no- 
tice given  in  this  case,  it  is  idle  to  say  that  to 
permit  the  defendant  to  prove,  upon  the  trial, 
certain  judgments  against  the  plaintiff,  and  ex- 
ecutions thereon,  which  were  a  Jieu,  and  which 
he  had  paid,  could  operate  as  a  surprise.  The 
plaintiff  had,  by  his  covenant,  agreed  to  admit 
the  very  defense  set  up  ;  and  as  the  judgments 
were  of  record,  and  the  executions  matter  of 
record,  it  was  impossible  that  the  plaintiff 
could  have  been  injured  by  the  general  terms 
of  the  notice.  It  might  as  well  be  said,  a  plea 
of  payment  to  a  bond  would  not  be  good,  un- 
less it  set  forth  all  the  particulars  of  the  pay- 
ment, as  the  precise  place,  and  before  whom, 
and  in  what  money,  and  through  whose  hands, 
and  whether  all  at  one  time,  or  at  different 
times.  It  is  sufficient  to  say,  generally,  that 
he  paid  the  money  according  to  the  condi- 
tion of  the  bond,  and  all  the  details  are  left  to 
be  supplied  by  the  proof.  I  should  be  very 
sorry  to  be  the  means  of  introducing  any  in 
convenient  relaxation  of  practice  on  the  sub- 
ject of  these  notices  accompanying  the  plea. 


The  Statute  has  prescribed  no  form,  and  each 
case  must,  in  some  degree,  depend  upon  its 
peculiar  circumstances,  and  upon  the  applica- 
tion of  sound  discretion  in  the  court  at  the 
trial.  I  lay  a  good  deal  of  stress,  in  this  case, 
on  the  fact  that  the  plaintiff  had  given  a  cov- 
enant, concurrently  with  the  notes,  and  as 
part  of  one  and  the  same  agreement,  to  allow, 
as  a  set-off,  the  payment  of  any  then  outstand- 
ing judgments.  Why  did  he  give  such  a  cov- 
enant, if  he  had  not  *good  reason  to  [*75O 
believe  there  were  such  judgments  ?  It  was  a 
fact,  of  which  he  was  bound  truly  to  inform 
himself.  The  defendant,  in  his  notice,  states 
the  covenant,  and  tells  the  plaintiff,  in  his  own 
words,  that  he  shall  show  there  were  divers 
judgments  outstanding  against  him  when  he 
gave  the  deed,  and  which  were  a  lien  upon 
his  land,  and  that  he  had  been  obliged  to  pay 
them.  It  strikes  me  as  unreasonable  and  un- 
just, that  the  plaintiff,  at  the  trial,  should  shut 
out  the  defense,  under  the  pretense  that  the 
defendant  did  not  tell  him  in  the  notice  all  the 
particulars  of  these  judgments,  when  they 
must  have  been  matter  of  record,  and  the  de- 
fendant stood  ready  to  prove  the  judgments 
by  the  record,  and  to  produce  the  executions 
issued  thereon,  and  prove  the  payment  of 
them.  The  plaintiff  was  informed,  by  the  no- 
tice, of  the  specific  nature  of  the  defense,  and 
he  could  have  ascertained  to  his  own  satisfac- 
tion, and  with  perfect  certainty,  before  the 
trial,  whether  the  defense  was  a  good  one,  by 
searching  the  records  where  judgments  bind- 
ing on  the  land  must  have  appeared,  if  they 
existed. 

Upon  the  whole,  I  am  of  opinion  that  the 
notice  was  sufficient,  under  the  particular  cir- 
cumstances of  this  case,  to  let  in  the  proof  of 
the  payment  of  the  judgments  ;  and  conse- 
quently, that  the  judgment  of  the  Supreme 
Court  ought  to  be  reversed,  as  well  as  the 
judgment  in  the  Court  of  C.  P.  of  Seneca  Co. 

This  being  the  unanimous  opinion  of  the 
court,  it  was  thereupon  ordered,  adjudged  and 
decreed  that  the  judgment  of  the  Supreme 
Court  be  reversed,  &c.,  and  that  the  record  be 
remitted,  &c. 

Judgment  of  reversal. 

Cited  in— 17  Wend.,  320 ;  24  Wend.,  483  ;  26  Wend., 
392;  3  Hill,  260. 
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Love  and  affection  not  a  valid  considera- 
tion for  promissory  note. 

Finkv.  Cox,  538 

GUARANTY. 

See  PRINCIPAL  and  SURETY. 
What  constitutes ; 

When  notice  of  acceptance  necessary  ; 
Letters  of  credit ; 

What  negligence  necessary  to  discharge 
guarantor. 

Stafford  v.  Low,  59 

INDEMNITY. 

See  CONTRACTS. 

INSOLVENCY. 

See  BANKRUPTCY. 
Priority  of  the  United  States,  in  case  of. 

Aikin  v.  Dunlap,  64 

State  laws,  cannot  affect  debts  incurred 
prior  to  passage  of  law. 

Roosevelt  v.  Cebra,  304 

Burdick  v.  Green,  489 

Discharge  under,  to  what  a  bar. 

Loan  Officers  v.  Capron,  281 

INSURANCE. 

See  MARINE  INSURANCE. 

JUDGMENT. 

Confession^  of,  as  security  for  future  ad- 
vances. 

Livingston  v.  Tracy,  98 
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JURISDICTION. 

See  CAPTURES. 
Of  state  courts  under  laws  of  Congress. 

U.  8.  v.  Lathrop,  264 

Of  the  United  States ; 
When  exclusive ; 

How  acquired  over  land  ceded  by  the  states. 
People  v.  Godfrey,  347 

LIEN. 

See  JUDGMENT. 
On  goods  for  freight. 

Palmer  v.  Lorillard,  166 

MANDAMUS. 

Control  of  inferior  tribunal  by  ; 
Discretion. 

Hull  v.  Supervisors,  793 

MARINE  INSURANCE. 
Warranty  of  neutrality ; 
What  constitutes  national  character. 

Elbers  v.  United  Ins.  Co.,  83 

MARITINE  LAW. 

See  SHIPPING. 

MARRIED  WOMAN. 
Conveyance  by  ; 
Not  valid  till  acknowledged  ; 
Acknowledgment  does  not  relate. 

Jackson  v.  Cairnes,  1021 

MISTAKE. 

In  written  instrument ; 
When  equity  will  grant  relief  ; 
What  satisfactory  evidence  of. 

Lyman  v.  United  Ins.  Co.,          400 

MORAL  CONSIDERATION. 

See  PAKENT  AND  CHILD. 
NEGLIGENCE. 

See  GUARANTY. 

NEGOTIABLE  PAPER. 

See  BILLS,  NOTES  AND  CHECKS. 

NOTICE. 

See  BILLS,  NOTES  AND  CHECKS. 

PARENT  AND  CHILD. 

Duty  of  child  to  support  parent ; 
Moral  consideration. 

Edwards  v.  Davis,  141 

PARTNERSHIP. 

See  PRINCIPAL  and  SURETY,  and  BILLS, 

.NOTES  and  CHECKS. 
Power  of  individual  partner  ; 
Release  of  debts  ; 
Principal  and  surety ; 
Negotiable  paper ; 
Indorsement  ; 
Discharge  of  indorser  or  surety. 

Bruen  v.  Marquand,  .286 

What  constitutes ; 

When  all  partners  must  join  in  action  ; 
Payment  of  individual  debt  by  transfer  of 
partnership  property. 

Dob  v.  Halsey,  47 
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Application  of  partnership  property  to  pay- 
ment of  debts. 

In  re  Smith,  73 

Power  of  one  partner  to  bind  the  firm  as 
surety  for  third  party. 

Foot  v.  Sabin,  754 

PAYMENT. 

Part,  recovered  back  when. 

See  VENDOR  and  PURCHASER. 
Good  discharge  when. 

See  ACCORD  and  SATISFACTION. 

PRACTICE. 

Change  of  venue ; 
Affidavit. 

Swartwout  v.  Hoage,  36 

PRINCIPAL  AND  SURETY. 

See  GUARANTY. 
Discharge  of  surety  by  extending  time. 

Hubbly  v.  Brown,  61 

Discharge  of  surety ; 
Notice  to  creditor  to  sue  principal ; 
What  in  general  will  discharge  surety. 

King  v.  Baldwin,  404 

When  surety  discharged ; 
Discharge  of  indorser ; 
Delay  to  sue. 

Powell  v.  Waters,  329 

Indorser  or  surety,  discharge  of  by  release 
of  maker  by  giving  time. 

Bruen  v.  Marquand,  286 

PROMISSORY  NOTE. 

See    GIFTS    and    BILLS,    NOTES    AND 
CHECKS. 

REAL  PROPERTY. 

See    RESULTING  TRUSTS,  EXECUTIONS 
AND  WILLS. 

Covenants  against  incumbrances ; 
Measure  of  damages ; 

Covenant  of  warranty,  of  quiet  enjoyment 
and  seisin. 

Stanard  v.  Eldridge,  131 

RELEASE. 

What  good  as  accord  and  satisfaction ; 
Agreement  not  under  seal  cannot  operate  as 
a  technical  release. 

(Seymour  v.  Minturn,  326 

RESULTING  TRUSTS. 

-  Jackson  v.  Morse,  109 

SALES. 

Of  Chattels ; 

Remedy  of  vendee  when  goods  not  of  kind 
described  by  vendor. 

King  v.  Paddock,  537 

Warranty  what  sufficient  to  constitute  ; 
Implied  warranty ; 
Warranty  of  title. 

Chapman  v.  Murch,  805 

Contract  for  future  delivery  of  chattel, 
when  not  within  statute  of  frauds  as  be- 
ing a  contract  for  work,  labor  and  ser- 
vices. 

Crookshank  v.  Burrett,  506 

On  execution,  where  made  ; 
What  sufficient  levy. 

Oresson  v.  Stout,  306 
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Surety  of  vendor ; 
Consideration ; 
Delivery. 

Wetter  «.  Wayland,  302 

SECURITY. 

See  JUDGMENT,  CONVEYANCE. 

SHIPPING. 

Freight ; 

Charter-party  ; 

Port  of  destination  blockaded  ; 

Voyage  broken  up. 

Bur  rill  v.  Cleeman,  291 

Lien  for  freight,  when  waived  ; 
Bill  of  lading,  how  far  negotiable  ; 

Effect  of  assignment  of  bill  of  landing,  on 

right  of  stoppage  in  transitu, 

C/tandler  V.  Belden,  542 

STATUTE  OF  FRAUDS. 

See  SALES. 
STATUTE  OF  LIMITATIONS. 

Indorsement  of  part  payment,  when  ad- 
missible evidence. 
Effect  of  part  payment. 

Roseboom  v.  BiUington,  331 

People  not  bound  by. 
Counties,  etc. 

People  v.  Gilbert,  568 

TAX  TITLES. 

How  far  deed  under  sale  for  taxes  is  evi- 
dence of  title ; 

Necessity  of  exact  compliance  with  stat- 
utory provisions. 

Jackson  v.  Morse,  646 
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UNITED  STATES. 

See  JURISDICTION. 

USURY. 

Commissions   in  excess  of  legal  interest, 
when  usurious. 

Dunham  v.  Gould,  173 

Renewal  does  not  purge. 

Tuthill  v.  Davis,  1015 

Effect  of,  in  note  given  in  renewal  of  former 
valid  note. 

Swartwout  v.  Payne,  807 

VENDOR  AND  PURCHASER. 

Part  payment  on  unexecuted  contract  ; 
Money  recovered  back  when. 

Hudson  v.  Swift,  919 

VENUE. 

See  PRACTICE. 

VOLUNTARY  SERVICES. 

See  WORK,  LABOR  AND  SERVICES. 
WILLS. 

Construction  of ; 

Meaning  of  the" word  "  property." 

Jackson  v.  Housel,  366 

Fee  by  implication ; 
Charge  upon  devisee. 

Jackson  v.  Martin,  496 

Executory  devise,  when  sustained  ; 
Fee  by  implication. 

Jackson  v.  Billinger,  620 

WORK,  LABOR  AND  SERVICES. 
Voluntary,  no  recovery  for  ; 
By  children  after  majority  ; 
By  other  relative. 

Bartholomew  v.  Jackson,  921 
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ACCORD  AND  SATISFACTION. 

New  note  of  less  amount  than  old,  if  with  addi- 
tional security,  and  received  in  full  satisfaction,  is 
good  in  bar  as  accord  and  satisfaction. 

Bond  v.  Hitchcock,  20  J.  76,  939 

Agreement  to  accept  collateral  thing  in  payment 

of  debt  is  executed  by  delivery  to  person  appointed 

to  receive  it,  and  is  good  accord  and  satisfaction. 

Anderson  v.  Highland  T'p'ke  Co.,  16  J.  86,     67 

ACTION. 

Where,  on  joint  indorsement  of  note,  it  was  not 
paid  by  maker,  and  such  indorsers  gave  separate 
note  in  payment  to  holder,  they  cannot  maintain 
joint  action  against  prior  indorsers  for  money  paid 
to  their  use. 

Doremus  v.  Selden,  19  J.  213,  775 

Separate  actions  cannot  be  brought  upon  differ- 
ent parts  of  entire  contract. 

Phillips  v.  Berick,  16  J.  138,  86 

And  sepa'rate  judgments  thereon  will  be  reversed. 
Wttlard  v.  Sperry.  16  J.  121,  8O 

Where  claim  is  submitted  to  jury,  whether  al- 
lowed or  disallowed,  judgment  in  such  action  is  a 
bar  to  subsequent  action  thereon. 

Phillip*  v.  Berick,  16  J.  136,  86 

Person  innocently  committing  trespass  on  prom- 
ise of  another  to  indemnify  him,  may  maintain 
action  against  such  third  person;  but  where  done 
knowingly,  otherwise. 

Coventry  v.  Barton,  17  J.  142,  316 

Where  money  is  paid  by  mistake,  notice  and  de- 
mand of  repayment  not  necessary  before  bringing 
suit. 

Utica  B'k  v.  Van  Gieson,  18  J.  485,  66 

No  action  .lies  against  managers  of  public  lottery 
by  dealers  in  tickets,  for  improper  conduct  in  man- 
aging affairs  thereof,  by  which  public  confidence 
was  lost,  and  dealers  lose  on  tickets  purchased. 

Butler  v.  Kent,  19  J.  223,  779 

Voluntary  service  no  ground  of  action. 

Bartholomew  v.  Jackson,  20  J.  28,  921 

No  action  at  law  lies  for  a  legacy ;  remedy  is  in 
chancery. 

Pettetreau  v.  Rathbone,  18  J.  428,  642 

Issuing  of  writ  is  commencement  of  suit. 

Burdick  v.  Green,  18  J.  14.  489 

Where  parol  agreement  to  convey  lands,  which  is 
void  by  Statute  of  Frauds,  is  rescinded,  action  will 
not  lie  thereon  to  recover  expenses  of  making  con- 
veyance. 

Norris  v.  Lain,  16  J.  151,  92 

But  where  preparation  of  deed  was  requested, 
action  will  lie  on  implied  promise.  Idem. 

ADMINISTRATORS. 

See  EXECUTORS  AND  ADMINISTRATORS. 

ADVERSE  POSSESSION. 

Husband  claiming  ownership  and  continuing  in 
possession  after  death  of  wife  is  deemed  tenant  at 
sufferance,  and  possession  not  adverse. 

Jackson  v.  Cairns,  20  J.  301,  1O21 

To  constitute,  possession  must  be  taken  under 
claim  or  color  of  title. 

Jackson  v.  Newton,  18  J.  355,  615 

Deed  under  which  party  claims  need  not  be  pro- 
duced, but  if  produced  and  found  defective,  it  will 
not  destroy  effect  of  possession.    Idem. 
'  Attempt  to  purchase  outstanding   title   no   ac- 
knowledgment of  superior  title.    Idem. 
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Adverse  possession  only  commences  to  run  from 
time  good  or  colorable  title  is  obtained. 

Jackson  v.  Thomas,  16  J.  292,  145 

Possession  before  such  time  is  deemed  in  sub- 
serviance  to  legal  owner.  Idem. 

Possession  for  20  years  under  claim  or  color  of 
right  gives  title. 

Jackson  v.  Wheat,  18  J.  40,  499 

AGRICULTURAL  SOCIETIES. 

To  be  entitled  to  legislative  appropriation  must 
have  been  formed  after  public  notice  to  all  inhab- 
itants of  the  county  to  meet  for  that  purpose. 

Agricultural  Society  v.  M'Intyre,  17  J.  87,    296 

ALIEN. 

Where  British  officer  resided  in  this  State  two 
years,  was  imprisoned  during  war,  and  returned  to 
England  thereafter.  Held  not  a  citizen. 

Jackson  v.  White,  20  J.  313,  1O25 

AMENDMENT. 

After  reply  to  special  plea,  and  notice  of  trial, 
defendant  cannot  amend  without  payment  of 
costs. 

Squires  v.  Mallory,  17  J.  3,  263 

Where  verdict  for  greater  amount  than  claimed 

in  declaration,  leave  to  amend  declaration  refused. 

Curtiss  v.  Laurence,  17  J.  Ill,  305 

Record  in  which  judgment   for  defendant  was 

entered  on  plea  of  non  est  factum,  with  notice  of 

special  matter,  amended  by  striking  out  judgment 

and  entering  judgment  of  nonsuit. 

Lee  v.  Curtiss,  17  J.  S6,  296 

In  actions  on  penal  statutes  amendments  are  al- 
lowable. ;'. 

Low  v.  Little,  17  J.  346,  39O 

When  not  allowable,  see  Idem. 
Where  general  issue  is  pleaded,  and  special  plea, 
to  which  there  is  replication  and  demurrer,  and 
contingent  damages  assessed  on  trial  of  general 
issue,  after  which  demurrer  is  argued,  amendment 
not  allowed. 

HaUett  v.  Holmes,  18  J.  28,  494 

Court  of  Chancery  will  not  amend  written  policy, 
on  ground  of  mistake,  without  clearest  proof. 

Lyman  v.  United  Ins.  Co.,  17  J.  373,  4OO 

Declaration  in  ejectment  allowed  to  be  amended 
by  adding  new  demise  and  enlarging  term. 

Lion  v.  Burtis,  18  J.  510,  672 

Amendment  of  mistake  in  date  of  demise,  where 
there  was  actual  entry  and  lease  for  purpose  of 
avoiding  fine,  when  allowed.  Idem. 

And  where  question  of  variance  reserved  until 
after  trial.  Idem. 

Amendment  by  adding  new  plea  or  new  count  can 
only  be  made  by  leave  of  court. 

Siver  v.  Smith,  18  J.  310,  598 

ANIMALS  FERJE  NATUR2E. 

The  wounding  of,  will  not  give  property  in,  if 
chase  abandoned  before  capture. 


Buster  v.  Newkirk,  20  J.  75, 
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APPEAL. 

Appeal  from  final  decree  opens  up  all  previous 


Jayues  v.  M.  E.  Church,  17  J.  548,  464 

Final  decree  is  one  made  on  submission  of  all 
facts  material  to  decision  on  the  merits.    Idem. 
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Objection  which,  if  taken  below,  would  have  de- 
stroyed foundation  of  action  may  be  raised  for 
first  time  on  appeal. 

Palmer  v.  LoriUard,  16  J.  348,  166 

Beekman  v.  Frost,  18  J.  544,  684 

ARREST. 

Where  outer  door  of  dwelling  open,  arrest  made 
by  sheriff  by  breaking  open  inner  door  lawful. 
Hubbard  v.  Mace,  17  J.  127, 
Haggerty  v.  Wilber,  16  J.  287,  1*3 

ARSON. 

To  constitute  arson,  house  need  not  be  entirely 
burned. 

People  v.  Butter,  16  J.  203,  112 

Setting  fire  to  jail  to  effect  escape  does  not  consti- 
tute. 

People  v.  Cotteral,  18  J.  115,  537 

ARBITRATION  AND  AWARD. 

Party  to  arbitration  bond  may  revoke  power  of 
arbitrators  before  award  made,  but  penalty  is  for- 
feited, and  plaintiff  must  assign  breaches  and  assess 
damages. 

Allen  v.  Watson,  16  J.  205,  113 

Where  persons  are  chosen  under  agreement  in 
lease  to  appraise  buildings  erected  during  term, 
they  are  deemed  arbitrators. 

Van  Corttandt  v.  Underhill,  17  J.  405,  413 

Umpire  allowed  must  be  chosen  before  proceed- 
ing to  consideration  of  the  subject.  Idem. 

Refusal  to  hear  pertinent  evidence  will  vitiate 
award  in  equity.  Idem. 

Original  cost  of  buildings  pertinent  evidence. 
Idem. 

Partiality  and  corruption,  or  suppression  and 
concealment,  ground  for  setting  aside  award.  Idem. 

Action  of  replevin  is  not  referable,  but  where 
referred  by  consent  amounts  to  arbitration  and 
discontinuance  of  suit,  and  judment  on  report  is 
erroneous,  court  having  no  jurisdiction. 

Camp  v.  Root,  18  J.  22,  498 

Where  award  of  Onondaga  commissioners  made 
in  favor  of  defendant  in  possession  is  conclusive 
after  three  years,  where  dissent  not  prosecuted. 

Jackson  v.  Root,  18  J.  60,  507 

If  made  in  favor  of  one  out  of  possession,  action 
to  recover  possession  must  be  had  within  three 
years.  Idem. 

Where  award  is  for  money,  stipulated  damages 

for  refusal  to  abide  by  award  cannot  be  recovered. 

Gray  v.  Crosby,  18  J.  219,        .  565 

ASSAULT  AND  BATTERY. 

In  action  of  assault  arid  battery,  provocation, 
evidence  of  which  may  be  admitted  in  mitigation 
of  damages,  must  be  so  recent  and  immediate  as  to 
induce  presumption  that  violence  was  committed 
under  its  immediate  influence. 

Lee  v.  Woolsey,  19  J.  319,  816 

When  act  legally  done  may  be  rendered  illegal  ab 
initio. 

Gates  v.  Lounxbury,  20  J.  427,  1 068 

ASSIGNMENT. 

Bona  fide  assignment  of  bill  of  lading  passes  title 
to  goods. 

Chandler  v.  Belden,  18  J.  157,  543 

Assignment  of  chose  in  action  may  be  by  parol. 
Prescott  v.  Hull,  17  J.  284,  367 

Brings  v.  Dorr,  19  J.  95,  733 

Dawson  v.  Coles,  16  J.  51,  54 

Assignee  takes  subject  to  existing  equities. 

Bank  of  Niagara  v.  M'Cracken,  18  J.  493,    666 

So  also  with  assignee  of  non-negotiable  note. 
Chamberlain  v.  Gtrrham,  20  J.  144,  963 

ASSIGNMENT  FOR  BENEFIT  OF 
CREDITORS. 

See  INSOLVENCY. 

Debtor  in  failing  circumstances  may  lawfully 
prefer  one  set  of  creditors  to  another. 

Austin  v.  Bell,  20  J.  442,  1O74 

As  to  what  reservations  may  be  made  in  deed  ol 
assignment,  see  Idem. 

Condition  that  share  of  creditors  not  assenting  be 
paid  to  assignor  renders  deed  void.  Idem. 

ASSUMPSIT. 

Illegal  consideration  will  not  support  assumpsit. 
Coventry  v.  Barton,  17  J.  142,  316 
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Assumpsit  does  not  lie  upon  sealed  qpntract  or 
upon  debt  of  record. 

Andrews  v.  Montgomery,  19  J.  162,  757 

Where  one  partner  pays  his  copartner  half   of 

Drice  of  goods  sold  on  credit,  and  takes  personal 

lote  from  debtor,  on  insolvency  of  debtor,  assump- 

sit  will  not  lie  between  partners  for  contribution. 

Halsted  v.  Schmelzel,  17  J.  80,  394 

Where  proceeds  of  sale  on  execution  under  judg- 
ment in  favor  of  three  joint  creditors  are  applied 
to  debt  of  two,  assumpsit  for  money  had  and  re- 
ceived will  not  lie  by  third  against  them  for  his 
share. 

Manahan  v.  Gibbons,  19  J.  109,  737 

S.  C.  in  Error,  IP  J.  427,  856 

Trustees    of    village    may    maintain    assumpsit 

against  corporation  or  their  successors  for  costs 

and  expenses  in  action  against  them  for  act  done 

virtute  offlcii. 

Powell  v.  Trustees  of  Newburgh,  19  J.  284,     803 
Assumpsit  lies  for  consideration  expressed  in  deed 
as  being  paid,  but  which  was  not,  in  fact,  paid. 

Bowen  v.  Bell,  20  J.  338,  1O35 

Parol  evidence  admissible  to  show  it  was  not  paid. 
Idem. 
Assumpsit  will  not  lie  upon  foreign  judgment. 

Andrews  v.  Montgomery,  19  J.  162,  757 

Assumpsit  lies  to  recover  back  a  payment  of 
usurious  interest. 

W heaton  v.  Hibbard,  20  J.  290,  1O1 7 

Plaintiff  must  show  payment  or  tender  of  princi- 
pal and  legal  interest;  Idem. 

Objection  to  want  of  payment,  if  not  raised  on 
trial,  is  waived.  Idem. 

ATTACHMENT. 

Where  one  partner  absconds,  partnership  prop- 
erty not  liable  to  attachment  under  Act  for  Relief 
against  Absent  and  Absconding  Debtors. 

Smith,  Matter  of,  16  J.  102,  73 

Trustees  have  only  a  right  in  his  proportion  of 

surplus,  after  payment  of  partnership  debts.   Idem. 

A  return  to  atachinent  should  show  that  it  was 

properly  served. 

Willard  v.  Sparry,  16  J.  121,  80 

Creditor  who  has  issued  attachment  may  discon- 
tinue at  any  time  before  trustees  are  appointed  and 
receive  satisfaction. 

Fosgate  v.  Mahon,  16  J.  162,  96 

Plaintiff  having  delayed  18  months  after  return  of 
cepi  corpus  to  capias  ad  resp.,  was  refused  attach- 
ment on  failure  of  sheriff  to  bring  up  body  of  de- 
fendant on  rule. 

Jourden  v.  Hawkins,  17  J.  35,  3  78 

Act  authorizing  arrest  of  vessel  for  debts  con- 
tracted by  master  on  account  of  such  vessel  does, 
not  apply  to  ferry  boats, 

Birkbeck  v.  Ferry  Boats,  17  J.  54,  384 

Where  trial  put  off  on  payment  of  costs,  if  not 
paid  instanter,  plaintiff  on  taxation  is  entitled  to 
attachment. 

Jackson  v.  Pell,  19  J.  270,  798 

Payment  by  garnishee  here,  under  English  attach- 
ment suit,  of  debt  due  creditor  in  England,  bar  to 
attachment  suit  here,  under  act  for  relief  against 
absent  and  absconding  debtors. 

Holmes  v.  Remsen,  20  J.  229.  994 

Act  relative  to  absent  and  absconding  debtors 
does  not  apply  to  corporations. 

In  re  McQueen  v.  Middletown  Manf.  Co. 

16  J.  5,  36 

Property  in  this  State,  of  corporation  of  another, 
cannot  be  attached  under  absent  and  absconding 
debtor  acts.  Idem. 

ATTORNEYS  AND  COUNSELORS. 

In  all  suits  against  attorneys,  they  are  entitled  to 
personal  service  of  pleas  and  notices. 

Brown  v.  CMlds,  17  J.  1,  363 

Bridgeport  Bk.  v.  Sherwood,  16  J.  43,  51 

Attorney  as  a  party  has  no  privilege  as  to  venue. 

King  v.  Burr,  20  J.  274,  1O1O 

Attorneys  and  counselors  liable  to  arrest,  and  may 

be  held  to  bail. 

Secor  v.  Bell,  18  J.  52,  5O4 

If  arrested  on  ca.  sa.  during  business  attendance 
on  court,  may  be  discharged  on  motion.  Idem. 

Sheriff  cannot  take  notice  of  privilege  of  attor- 
ney, and  is  liable  for  escape  if  he  discharges  him  on 
production  of  writ  of  privilege.  Idem. 

JOHNS.  REP.,  16,  17,  18,  19,  20. 
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BAIL. 

Bail  cannot  plead  no  fi.  fa.,  issued  prior  to  ca.  sa., 
nor,  need  plaintiff  in  action  against  bail  allege  fi.  fa. 
issued  prior  to  ca.  sa. 

Gillespie  v.  White,  16  J.  117,  78 

Sheriff  cannot  be  bail  in  Supreme  Court. 

Bailey  v.  Warden,  20  J.  129,  958 

Affidavit  authorizing-  order  holding  defendant  in 
libel  to  bail,  must  show  special  reason. 

Norton  v.  Barnum,  20  J.  337,  1O35 

Where  principal  is  sentenced  to  state  prison  of 
another  state,  for  term  of  years,  bail  is  entitled  to 
exoneretur. 

Loflin  v.  Fowler,  18  J.  335,  6O8 

On  removal  to  Supreme  Court  from  common 
pleas  by  habeas  corpus,  plaintiff  entitled  to  bail  if 
•defendant  held  to  bail  below. 

Kirkham  v.  Fox,  19  J.  126,  744 

BAILMENT. 

Where  wheat  was  delivered  to  miller  to  be  ex- 
changed for  flour,  and  mixed  with  mass  of  wheat  of 
.same  quality,  and  lost  by  fire  without  negligence  of 
miller,  held,  miller  not  liable. 

Seymour  v.  Brown,  19  J.  44,  714 

BANKS  AND  BANKING. 

•  ,/ 

By-laws,  rules  and  regulations  of  a  bank  cannot 
-affect  third  persons. 

Mech.  &  Far.  Bk.  v.  Smith,  19  J.  115,  74O 

Note  discounted  by  Dtica  Insurance  Company  or 
«ecudty  taken  for  money  lent  is  void  under  act  to 
restrain  unincorporated  banking  associations. 

Utica  Ins.  Co.  v.  Scott,  19  J.  1,  699 

Under  Act  incorporating  Bank  of  Chenango  action 
on  note  discounted  at  such  bank,  properly  brought 
.against  maker  and  indorser  as  joint  makers,  and 
note  is  admissible  in  evidence.  But  note  not  admis- 
sible in  evidence  under  money  counts. 

Bank  of  Chenango  v.  Curttes,  19  J.  326,         819 
Bank  undertaking  collection  is  liable  for  failure  to  ' 
.give  notice  of  protest  to  all  parties  on  dishonor. 

Smedes  v.  Utica  Bank,  20  J.  372,  1O48 

Act,  incorporating  bank,  is  public  act,  of  which 
all  are  bound  to  take  notice. 

Bank  of  Utica  v.  Magher,  18  J.  341,  61O 

BASTARD. 

Bastard  deemed  settled  in  place  of  last  legal  set- 
tlement of  mother. 

Canajnharte  v.  Johnstown,  17  J.  41, 
Order  of  filiation  conclusive  until  reversed  on 
appeal. 

People  v.  Relyea,  16  J.  155, 

Where  quashed  by  consent  of  parties,  second 
-order  made  thereon  not  allowed  questioned  collat- 
-erally.  Idem. 

BETTING  AND  GAMING. 

In  action  against  winner  to  recover  back  wager  on 
horse  race,  only  the  amount  actually  gained  is  re- 
coverable. 

Zielln  v.  Warren,  17  J.  192,  335 

BILL  OP  DISCOVERY. 

Defendant  on  bill  of  discovery  cannot  be  com- 
pelled to  answer  that  which  in  any  event  would 
subject  him  to  punishment  or  penalty,  or  render  him 
infamous. 

Mclntyre  v.  Mancius,  16  J.  592,  353 

Bill  of  discovery,  sufficiency  of.    See  Idem. 

Bill  of  discovery  may  be  had  where  person  alleged 
to  have  been  made  party,  to  prevent  his  being  wit- 
.ness.  Idem. 

BILL  OF  EXCEPTIONS. 

Must  be  signed  and  sealed  by  all  judges  of  com- 
.mon  pleas  while  sitting  together  in  court. 

Clark  v.  Butcher,  19  J.  246,  778 

BILLS,  NOTES  AND  CHECKS. 

(1)  VALIDITY. 

(2)  LIABILITIES  OF  PARTIES  AND  ACTIONS  ON. 

(3)  DEMAND  AND  NOTICE. 

(1)  VALIDITY. 

Promissory  note  has  no  legal  inception  until  de- 
livered. 

Marvin  v.  WCullum,  20  J.  288,  1016 

Note  payable  in  bank  notes  current  in  A.  is  good 
.negotiable  note. 

Judah  v.  Harris,  19  J.  144,  75O 

JOHNS.  REP.,  16,  17,  18,  19,  20. 


Where  promissory  note  was  given  by  third  party, 
to  assignor,  in  consideration  of  assignment  of  ap- 
prentice, in  action  on  note,  validity  cannot  be  ques- 
tioned. 

Nickerson  v.  Howard,  19  J.  113.  739 

Where  promissory  note  delivered  in  pursuance  of 
condition  of  promise  to  manumit  slave,  held  void  in 
hands  of  slaveholder,  for  want  of  consideration  on 
failure  to  manumit. 

Petry  v.  Christy,  19  J.  53,  717 

The  taking  of  note  negotiated  by  accommodation 
indorser,  not  necessarily  fraudulent,  because  dis- 
count refused  by  bank. 

Powell  v.  Waters,  17  J.  176,  389 

Where  note  discounted  at  higher  rate  of  interest 
than  legal  and  on  which  none  of  parties  thereto  at 
time  it  became  payable  can  maintain  action,  it  is 
void.  Idem. 

(2)  LIABILITY  OF  PARTIES  AND  ACTIONS  ON. 

Alteration,  or  addition  by  maker  of  place  of  pay- 
ment discharges  indorser. 

Woodworth  v.  Bk.  of  America,  19  J.  392,      843 
Reversing,  S.  C.,  18  J.  315,  6O1 

Holder's  neglect  after  indorser's  request  to  pros- 
ecute maker,  who  afterwards  becomes  insolvent, 
does  not  discharge  surety  or  indorser. 

Trimble  v.  Thome,  16  J.  152,  92 

Powell  v.  Waters,  17  J.  176,  329 

If  holder  of  bill  or  notes  compounds  with  or  dis- 
charges acceptor  or  maker,  other  parties  exon- 
erated. 

Lynch  v.  Reynolds,  16  J.  41,  5O 

Receiving  partial  payments  will  not  so  operate. 
Idem. 

Petition  for  discharge  in  insolvency  will  have  that 
effect.  Idem. 

Where  holder  of  note  on  receiving  premium  for 
delay  agrees  with  maker  to  wait  stipulated  time 
without  suing,  indorser  is  discharged. 

Hubhly  v.  Brown,  16  J.  70,  61 

Delay  of  one  year,  by  last  indorser,  does  not  affect 
his  right  of  action  against  first  indorser. 

'Stafford  v.  Fates,  18  J.  327,  6O4 

Where  note  guarantied  "good  and  collectable 
after  due  course  of  law  "  guarantor  is  discharged  by 
holder's  neglect  to  sue. 

Moakley  v.  Riggs,  19  J.  69,  723 

Holder  of  note  payable  in  funds  current  at  bank 

of  A.  may  maintain  action  against  maker  in  his  own 

name,  and  note  may  be  given  in  evidence  under 

money  counts. 

Throop  v.  Cheeseman,  16  J.  264,  134 

An  indorsement  by  payee  of  note  "  For  value 

received  I  sell,  assign  and  guaranty  the  payment  of 

within  note  to  A.  or  bearer"  is  an  original  guaranty, 

and  demand  of  maker  is  unnecessary. 

Allen  v.  Rightmere,  20  J.  365,  1O45 

Subsequent  indorser,  when  not  in  possession  of 
note,  can  recover  from  prior  indorser  only  amount 
actually  paid  by  him. 

.          Butler  v.  Wright,  20  J.  367,  1O46 

Note  indorsed  in  blank  may  be  filled  out  by  holder 
for  collection,  and  after  protest  indorsement  may  be 
stricken  out  by  holder  and  action  brought  thereon 
in  his  own  name. 

Bank  of  Utica  v.  Smith,  18  J.  230,  569 

Third  party  who  indorsed  note  in  blank  before 

delivery  to  payee,  held  liable  as  second  indorser, 

blank  indorsement  never  having  been  filled  up  with 

express  guaranty. 

TUlman  v.  Wheeler,  17  J.  326,  382 

As  between  immediate  parties  to  note,  considera- 
tion may  be  inquired  into. 

Schoonmaker  v.  Roosa,  17  J.  301,  373 

Where  bill  is  payable  at  sight  or  certain  number 
of  days  after  sight,  due  diligence  in  putting  bill  in 
circulation  is  required. 

Robinson  v.  Ames,  20  J.  146,  964 

One  receiving  bill  or  note  in  payment  of,  or  se- 
curity for  precedent  debt,  is  not  a  bona  fide  holder 
as  against  true  owner. 

Coddington  v.  Bay,  20  J.  637,  1143 

Holders  of  note  "  with  interest  until  paid  in  En- 
gland" entitled  to  English  interest  only  up  to  time 
of  judgment  obtained  in  action  thereon,  and  not  en- 
titled to  exchange. 

Scofield  v.  Day,  20  J.  102,  948 

Bona  ftde  receiver,  for  value,  in  usual  course  of 
trade,  may  hold  against  true  owner. 

Coddington  v.  Bay,  20  J.  637,  1 143 

(3)  DEMAND  AND  NOTICE. 

When  bank  note  not  payable  at  any  particular 
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place  demand  not  necessary  to  entitle  holder  to  use 

"  ItoSEV  Niagara  v.  MCrack«n,  18  J.  493     666 
Delay  of  6  months  In  presenting  foreign  bill  pay- 
able at  sight  under  peculiar  circumstance  held  not 
unreasonable.  _„_ 

Onwan  v.  Jackson,  20  J.  176,  975 

Where  place  of  payment  not  specified,  demand 
must  be  made  of  maker  personally  or  at  his  res- 

Woodivorth  v.  Bk.  of  America,  19  J.  392,      843 

Indorsers  may  waive  demand  and  also  notice  ol 

dishonor  by  special  agreement  under  which  notes 

re  Bank'of  Chenango  v.  Curtiss,  19  J.  326,         819 
Notes  countersigned  by  cashier  at  a  branch  bank 
must  be  presented  there  for  payment. 

Bank  of  Utica  v.  Magher,  18  J.  341, 
Signing  of  name  alone  is  sufficient  countersign- 
ing.   Idem. 

Presumption  is,  that  signing  is  official,  and  any 
ambiguity  may  be  explained  by  parol.  Idem. 

Presentment  at  open  bank  a  few  minutes  alter 
time  for  closing  is  sufficient. 

Bank  of  Utica  v.  Smith,  18  J.  230,  569 

Demand  by  one  in  lawful  possession  of  note  is 
sufficient.  Idem. 

In  giving  notice  of  dishonor,  all  that  is  required  is 
ordinary  and  reasonable  diligence.  Idem. 

In  action  by  payee  against  acceptor  of  bill  pay- 
able  at   particular   place,    demand    need    not   be 
averred,  but  defendant  may  plead  want  of  demand, 
and  a  readiness  to  pay,  to  defeat  damages  and  costs. 
Wolcott  v.  Van  Santvoord,  17  J.  248,  355 

Any  party  to  bill  or  note  may  give  notice  of  dis- 
honor, and  notice  by  one  inures  to  benefit  of  all. 

Staffwd  v.  Yates,  18  J.  327,  6O4 

Notice  of  dishonor  may  be  given  to  executors  or 
administrators  of  deceased  indorser. 

Merchants  Bank  v.  Birch,  17  J.  25,  2 74 

Notice  held  sufficient,  where  left  at  residence  of 
indorser,  where  death  not  known.  Idem. 

If  indorser  resides  at  place  of  payment,  notice  of 
dishonor  must  be  personal  or  left  at  dwelling  or 
place  of  business. 

Swedes  v.  Utica  Bank,  20  J.  372,  1048 

Notice  of  protest  by  mail  to  indorser,  must  ordi- 
narily be  directed  to  place  of  residence,  but  if  sent 
to  office  where  he  usually'obtains  his  mail,  it  is  suffi- 
cient. 

Reid  v.  Payne,  16  J.  218,  118 

Where  a  bill  is  drawn  on  firm  by  one  of  its  part- 
ners, notice  of  dishonor  to  drawer  is  unnecessary. 

Gowanv.  Jackson,  20  J.  176,  975 

When  circumstances  sufficient  for  drawer  of  bill 
to  suppose  it  will  be  paid,  he  is  entitled  to  notice  of 
dishonor. 

RoMnson  v.  Ames,  20  J.  146,  964 

What  circumstances  sufficient.    Idem. 
Notice  sent  by  mail  next  day  after  protest  is  suffi- 
cient.   Idem. 

Subsequent  promise  by  indorser  with  knowledge 
of  insufficient  notice  of  non-payment,  is  waiver  of 
notice. 

Trimble  v.  Tliorne,  16  J.  152,  93 

Burden  of  proving  indorser's  knowledge  of  defect 

of  notice  is  on  plaintiff.    Idem. 

BOND. 

See  CONTRACTS. 
BOUNDARIES. 

See  PATENT. 
CANALS. 

Act  relative  to  canals  does  not  authorize  commis- 
sioners or  their  agents  to  enter  upon  and  occupy 
lands,  unless  necessary  to  prosecute  improvements. 
Bradshaw  v.  Rogers,  20  J.  103.  949 

Under  Act  of  1820,  commissioners  are  authorized 
to  discontinue  or  alter  any  part  of  turnpike  road. 

Rogers  v.  Bradshaw,  20  J.  735,  1179 

Taking  private  property  to  replace  turnpike,  dis- 
continued by  canal  commissioners,  is  not  a  trespass 
Roger*  v.  Bradshaw,  20  J.  735.  1179 

Reversing  8.  C.,  20  J.  103.  949 

CARRIER. 

See  LIEN. 
CASE,  ACTION  ON. 

Proper  remedy  is  by  special  action  on  the  case, 
where  depositary  sells  goods  at  less  sum  than  price 
fixed  by  owner. 

Sargeant  v.  Blunt,  16  J.  74,  62 

1192 


CERTIORARI. 

See  SUPREME  COURT,  JUSTICE'S  COURT,  &c. 
Certiorari  may  issue  to  bring  up  proceedings  un- 
der act  to  amend  act  incorporating  Neversink  Turn- 
pike Koad  Co. 

In  re  Bradhurst  v.  First  O.  S.  W. 

Turnp.  R.  Co..  16  J.  8,  3T 

If  not  brought  in  name  of  People,  court  will  take 
no  notice  of  certiorari  to  remove  proceedings  be- 
fore three  j  ustices  of  the  peace,  appointing  town 
officer,  on  neglect  of  town  to  make  the  appointment. 
WiMy  v.  Washburn,  16  J.  49,  53 

Under  Act  to  amend  Act  Concerning  Distresses, 
when  certiorari  to  remove  cause  from  court  of 
common  pleas,  will  lie.  See 

Lynde  v.  Nobles,  20  J.  80,  94O 

Does  not  stay  writ  of  restitution.    Idem. 

CHAMPERTY  AND    MAINTENANCE. 

Agreement  to  pay  portion  of  costs  of  suit  in  con- 
sideration of  conveyance  of  part  of  lands  that 
might  be  recovered,  held  champertous,  and  where 
plaintiff  received  money  on  compromise  of  suit, 
assumpsit  will  not  lie  by  party  making  such  agree- 
ment, to  recover  his  share. 

T  halimer  v.  Brinkerhoff,  20  J.  386,  .  1 053 

Such  land  need  not  be  held  adversely,  to  make 
such  agreement  champertous.  Idem. 

CHANCERY,  COURT  OP. 

Court  of  chancery,  having  once  acquired  jurisdic- 
tion, retains  it. 

King  v.  Baldwin,  17  J.  384,  4O4 

Where  there  is  doubt  of  jurisdiction  of  law,  but 
none  of  equity,  equity  will  afford  relief  notwith- 
standing trial  at  law.  ld»m. 

Chancery  has  power  to  assist  judgment  creditor 
to  reach  property  placed  by  debtor  out  of  reach  of 
execution  at  law. 

Hodden  v.  Spader,  20  J.  554.  1113 

COMMISSION     TO     EXAMINE     WIT- 
NESSES. 

See  WITNESS. 
COMMONS.' 

A  right  of  .common  in  gross  cannot  be  aliened  or 
devised  so  as  to  be  enjoyed  by  several  separately, 
but  only  jointly. 

Leyman  v.  Abed,  16  J.  30,  45 

All  of  joint  owners  must  join  in  deed.    Idem. 

The  purchase  of  one  from  the  other,  by  the  owner 
of  the  land  from  which  common  is  to  be  taken  and 
by  the  owner  of  the  land  to  which  common  is  ap- 
purtenant, extinguishes  the  right  of  common. 

Livingston  v.  Ten  Broeck,  16  J.  14,  4O 

Common,  appurtenant,  may  be  apportioned.  Idem. 

CONSTITUTIONAL  LAW. 

See  STATUTES. 
CONTRACT. 

See  ASSUMPSIT,  COVENANT,  SHIPPING,  RELEASE, 
&c. 

(1)  GENERALLY. 

(2)  CONSIDERATION. 

(3)  PERFORMANCE. 

(4)  RESCISSION  AND  MODIFICATION. 

(5)  VALIDITY. 

(1)  GENERALLY. 

Citizens  of  same  state  are  presumed  to  contract 
in  reference  to  existing  laws  of  the  state,  and  so 
those  laws  cannot  be  construed  as  impairing  the 
obligation  of  such  contract. 

Mather  v.  Bush,  16  J.  233,  123 

An  agreement  to  be  responsible  for  goods  one 
shall  take,  held'an  original  and  absolute,  and  not  a 
collateral  contract. 

Chase  v.  Day,  17  J.  114,  3O6 

Letter  construed  as  offer  of  guaranty,  see 

Beekman  v.  Hale,  17  J.  134,  313 

Notice  of  acceptance  of  offer  necessary  to  bind 
party.  Idem. 

If  notice  is  not  given  within  reasonable  time,  one 
offering  is  not  bound.  Idem. 

Letter  construed  a  conditional  engagement  "  to 
give  "  guaranty,  and  forfeited  by  lapse  of  time. 

Stafford  v.  Low.  16  J.  67,  59 

Written  contract  construed  as  assignment  of  spe- 
cial fund  to  meet  obligation.  Interest  payable  ac- 
cording to  laws  of  place  of  making  contract,  unless 
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it  appears  that  it  is  to  be  executed  in  another  coun- 
try, or  that  parties  had  reference  to  laws  of  another 
country. 

Fanning  v.  Consequa,  17  J.  511,  451 

insolvent  Act,  passed  subsequent  to  execution  of 
contract,  can  in  no  way  affect  it. 

Burdick  v.  Green,  18  J.  14,  489 

Contract  for  work  and  labor  is  not  within  Statute 
of  Frauds. 

Crookshank  v.  Burrell,  18  J.  58,  506 

Contract  to  deliver  at  certain  day,  thing  not  yet 
made,  is  contract  for  work  and  labor.  Idem. 

One  joint  owner  of  patent  right  not  liable  on 
special  contract,  entered  into  by  the  other,  with 
assignee  thereof. 

MeNeven  v.  Livingston,  17  J.  437,  424 

(2)  CONSIDERATION. 

Agreement  on  consideration  to  pay  a  sum  of 
money,  cannot  be  discharged  by  agreement  to  pay 
less. 

Seymour  v.  Minturn,  17  J.  169,  326 

Promise  to  pay  disputed  claim  if  creditor  would 
swear  to  its  correctness  is  valid  and  debtor  cannot 
defend  on  ground  of  falsity  of  affidavit. 

Brooks  v.  Ball,  18  J.  337,  6O8 

Natural  love  and  affection  not  sufficient  consid- 
eration to  support  simple  executory  contract  such 
as  a  promissory  note. 

Fink  v.  Cox,  18  J.  145,  538 

A  promise  to  execute  agreement  intended  as  a 
substitute  for  existing  agreement,  held  void  for 
want  of  consideration  and  mutuality. 

Wood  y.  Edwards,  19  J.  205.  773 

(3)  PERFORMANCE. 

Contract  to  W9rk  eight  months  for  §104  or  $13  a 
month,  held  entire  contract. 

Reab  v.  Moor,  19  J.  337,  823 

Where  special  contract  in  force,  party  cannot  re- 
sort to  quantum  meruit. 

Champlin  v.  Butler,  18  J.  169,  547 

Where  contract  under  seal,  recovery  on  implied 
assumpsit  for  value  of  goods  delivered,  as  part  per- 
formance, not  allowed. 

Wood  v.  Edwards,  19  J.  205,  773 

Where  one  verbally  agrees  to  indemnify  sub- 
scriber to  religious  society  and  judgment  is  ob- 
tained against  subscriber  on  subscription,  he  may 
maintain  action  against  party  agreeing  to  indemni- 
fy him,  without  actual  payment. 

Conkey  v.  Hopkins,  17  J.  113,  305 

Party  who  was  the  cause  of  the  non-fulfillment 
of  executory  contract  liable  to  other  party  for  dam- 
ages. 

Skinner  v.  White,  17  J.  357,  394 

(4)  RESCISSION  AND  MODIFICATION. 
Where  parol  agreement  to  convey  land,  which  is 
void  by  Statute  of  Frauds,  is  rescinded,  action  will 
not  lie  thereon  to  recover  expenses  of  making  con- 
veyance. 

Harris  v.  Lain,  16  J.  151,  92 

But  where  preparation  of  deed  was  requested, 
action  will  lie  on  implied  promise.  Idem. 

Where,  on  written  agreement  for  sale  and  ex- 
change of  land,  subsequent  indorsement  was  made 
of  price  per  acre,  one  was  to  pay  to  other,  held  only 
modification  of  original  contract  and  to  be  con- 
strued in  connection  therewith,  and  parol  evidence 
inadmissible  to  explain. 

Van  Hagen  v.  Van  Rensselaer,  18  J.  420,       639 
What  amounts  to  waiver  or  recission,  see 

Wood  v.  Edwards,  19  J.  205,  773 

Parol  discharge  without  consideration  of  one  of 
obligors  on  joint  bond,  is  void. 

Dewey  v.  Derby.  20  J.  462,  1O81 

Where  bond  is  payable  in  installments,  a  subse- 
quent agreement  to  apply  certain  part  of  crop  at 
certain  price  yearly  till  paid,  cannot  be  pleaded  in 
bar  to  action  on  bond. 

Chandler  v.  Herrick,  19  J.  129,  745 

After  breach  of  contract,  a  delay  to  rescind  or 
negotiations  with  the  party,  is  waiver  of  right  to 
rescind. 

ZTNeven  v.  Livingston,  17  J.  437,  424 

(5)  VALIDITY. 

Contract  under  seal  not  affected  by  subsequent 
separate  illegal  agreement,  referring  to  first. 

Ogden  v.  Barker,  18  J.  87,  517 

Contract  with  alien  enemy  entered  into  and  part- 
ly executed  before  declaration  of  war,  may  be  com- 
pleted within  this  country  during  war. 

Buchanan  v.  Curry,  19  J.  137,  748 

Where  judgment  on  bond  and  warrant  of  attor- 
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ney  as  security  for  usurious  loan,  set  aside,  subse- 
quent express  promise  to  pay  original  debt,  is  bind- 
ing. 

Early  v.  Mahon,  19  J.  147,  751 

After  war  commenced,  trading  between  citizens 
of  belligerent  countries,  is  illegal. 

Oriswold  v.  Waddington,  16  J.  438,  191 

Seaman  v.  Waddington,  16  J.  510,  224r 

Such  illegality  may  be  set  up  in  defense  to  con- 
tract. Idem. 

An  agreement  under  which  A  delivered  money 
and  goods  to  B  and  by  which  B  was  to  pay  claim  due 
C  and  indemnify  C  against  accommodation  indorse- 
ment for  A,  held  not  within  Statute  of  Frauds  and 
binding. 

Oimstead  v.  Greenly,  18  J.  12.  489 

CORPORATIONS. 

See  BANKS  AND  BANKING. 

Judgment  against  corporation  conclusive  on 
stockholders  after  dissolution,  to  extent  of  their 
shares. 

Slee  v.  Bloom,  20  J.  669,  1 155- 

Power  of  trustees  to  bind  stockholders,  see  Idem. 

Dissolved  by  surrender  of  corporate  rights. 

Slee  v.  Bloom,  19  J.  456,  866- 

Commission  of  act  which  destroys  end  and  object 
for  which  corporation  was  created,  will  be  equiva- 
lent to  surrender.  Idem. 

Where  corporation  ceased  to  do  business  and 
whole  of  property  thereof  sold  by  sheriff,  held  a  sur- 
render, and  stockholders  individually  liable  to 
amount  of  .their  unpaid  stock.  Idem. 

A  by-law  allowing  stockholders  to  forfeit  stock 
on  payment  of  certain  proportion,  void  as  against 
creditors.  Idem. 

Ratification  of  such  by-law,  what  is  not.    Idem. 

By-law  allowing  stockholder  to  pay  certain 
amount  in  exoneration  of  all  future  calls,  &c.,  is 
valid.  Idem. 

COSTS. 

Plaintiff  with  knowledge  of  discharge  of  defend- 
ant under  Insolvent  Act,  who  continues  suit  there- 
after, is  liable  for  costs  on  discontinuance. 

Ludlowv.  Haclcett,  18  J.  252,  577 

Where  trespass  quare  clausum  fregit,  brought  in 
justices'  court,  and  on  plea  of  title  is  brought  in 
common  pleas  and  removed  by  habeas  corpus  to 
this  court,  plaintiff,  recovering  damages,  entitled 
to  double  costs. 

Bennetp.  Rathbun,  17  J.  37,  278 

Only  one  bill  allowed  where  several  suits  between 
same  parties  included  in  one  affidavit  and  notice. 

Jackson  v.  Keller,  18  J.  310,  599 

Costs  of  exemplification  included  in  taxable  costs. 

Jackson  v.  Root,  18  J.  336,  608 

In  action  of  false  imprisonment,  plaintiff  entitled 

to  full  costs,  though  damages  recovered,  less  than 

$50. 

Bigelow  v.  Stearns,  19  J.  168,  759 

In  action  against  sheriff  or  other  officer,  recovery 
of  less  than  $50,  entitles  defendant  only  to  single 
costs. 

Nichols  v.  Ketcham,  19  J.  167,  759 

Defendant  obtaining  judgment  on  demurrer  in 
auditi  querela,  entitled  to  costs. 

Brooks  v.  Hunt,  20  J.  295,  1O19 

Costs,  on  motion  for  change  of  venue,  abide  event 
of  suit. 

Norton  v.  Rich,  20  J.'  475,  1O86 

Costs  not  allowed  on  reversal  of  decree  in  chan- 
cery. 

Evertson  v.  Booth,  20  J.  499,  1094 

Where  judgment  of  quando  acciderint  given 
against  administrator  defendant,  but  issue  found  in 
his  favor  on  plea  of  plene  administravit,  he  is  en- 
titled to  costs. 

Osterhout  v.  Hardenbergh,  19  J.  266.  769 

Executor  or  administrator  plaintiff,  being  non- 
suited, pays  costs. 

Rogers  v.  Tift,  17  J.  267.  361 

Brown  v.  Lambert,  16  J.  148,  91 

Plaintiff  who  brings  action  for  total  loss  but  re- 
covers only  a  return  of  premium,  on  ground  that 
policy  never  attached,  is  not  allowed  costs  on  claim 
for  total  loss. 

Waddington  v.  United  Ins.  Co.,  17  J.  23,       273 

COURT  OF  ERRORS. 

See  PRACTICE. 

Jurisdiction  of  court  of  errors,  only  appellate, 
and  consent' of  parties  cannot  give  jurisdiction. 

Henry  v.  Cuyler,  17  J.  469,  436 
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COURTS-MARTIAL. 

Courts-martial  are  courts  of  special  and  limited 
jurisdiction,  and  one  justifying  under  process,  or 
judgment  of  such  court  must  show  court  had  juris- 
diction. „_, 
Mills  v.  Martin,  19  J.  7,                                 W 

COVENANT. 

In  action  on  covenant  for  breach,  plaintiff  must 
aver  the  particular  damages. 

De  Forest  v.  Leete,  16  J.  122, 
Covenants  construed  to  be  dependent.     See 

Hardinv.  Kretsinger,Yl  J.293,  37O 

Where  equity  of  redemption  is  sold  with  cov- 
enant of  title,  and  against  incumbrances,  the  ven- 
dee having  purchased  it  in  at  foreclosure  sale,  can 
maintain  suit  against  vendor  for  breach  of  cove- 
nant, and  irregularities  in  sale  no  defense,  where  he 
was  not  party  to  foreclosure  proceedings. 

De  Forest  v.  Leete,  16  J.  122,  80 

A  mortgage,  before  foreclosure.mortgagor  being 
in  possession,  is  no  breach  of  covenant  of  seisin. 

Stanard  v.  Eldridge,  16  J.  254,  131 

In  covenant  against  incumbrances,  grantee  may 
extinguish  lien  and  recover  damages ;  where  not 
extinguished,  damages  nominal.  Idem. 

A  covenant  of  seisin  of  indefeasible  estate,  &c., 
4'  without  any  manner  of  condition  to  alter,  change, 
determine  or  defeat  the  same"  is  covenant  of  seisin, 
and  against  incumbrances.  Ibid. 

Covenant  to  give  good  and  sufficient  deed,  satis- 
fied without  warranty. 

Gazley  v.  Price,  16  J.  267,  135 

Covenants  to  give  deed  on  certain  day,  and  that 
consideration  be  paid  in  part  and  security  for 
balance  given,  are  dependent.  Ibid. 

Covenant  of  seisin  extends  only  to  title  of  third 
person,  and  where  title  is  in  covenautee  there  is  no 
breach. 

Fitch  v.  Baldwin,  17  J.  161,  323 

Covenants  to  convey  land,  and  covenant  to  pay 
consideration  in  installments,  where  held  mutual 
and  independent,  see 

Robb  V.Montgomery,  20J.15,  916 

Where  one  who  covenants  to  convey,  sells  land  to 
third  party  before  installment  due,  and  assigns  his 
contract  to  convey,  held  not  to  be  so  incapacitated 
to  convey  that  he  could  not  recover  in  action  for 
installment.  Id-em. 

Distinction  between  dependent  and  independent 
covenants.  Idem. 

Where  A  covenanted  to  pay  money  at  certain 
time  to  B,  and  B  covenanted  thereon  to  give  good 
warranty  deed,  in  action  by  B  against  A  for  breach, 
held  dependent  covenants  and  tender  of  deed  nec- 
essary to  maintain  action. 

Parker  v.  Parmele,  20  J.  130,  958 

Judgment  creditor  who  purchased  at  execution 
sale  may  maintain  ejectment  notwithstanding  cov- 
enant to  postpone  sale. 

Jackson  v.  Davis,  18  J.  7,  487 

Covenant  "  to  give  good  warranty  deed"  extends 
only  to  the  instrument  of  conveyance,  not  to  the 
title. 

Parker  v.  Parmele.  20  J.  130.  958 

CRIMINAL  TRIAL. 

Arrest  of  judgment  does  not  entitle  prisoner  to 
discharge. 

People  v.  M'Kay,  18  J.  212,  56 

Person  convicted  cannot  take  advantage  of  mis 
take  in  testeof  venire  in  arrest  of  judgment. 
People  v.  General  Sessions  of  Herkimer,  20 

J.  310,  1084 

Where  jury  in  cases  of  felony,  as  well  as  misde 

meanor,  do  not  agree  within  reasonable  time,  thej 

may  be  discharged,  and  prisoner  again  tried  by  an 

other  jury. 

People  v.  Goodwin,  18  J.  187,  554 

DAMAGES. 

On  trial  of  traverse  of  indictment  for  forcible  en 
try  and  detainer,  complainant  only  entitled  to  hav 
damages  assessed  for  actual  costs  of  trial ;  f o 
other  damages  he  must  resort  to  trespass. 

Fitch  v.  People,  16  J.  141,  8 

In  action  on  recognizance,  given  by  putative  f athe 
of  bastard,  recovery  is  for  whole  amount  of  pen 
alty. 

People,  v.  Relyea,  16  J.  155,  94 

When  executory  contract  becomes  binding,  dam 
ages  may  be  recovered  for  a  refusal  to  execute  it. 

Skinner  v.  White.  17  J.  357,  .      394 

Where  A  assigns  to  C  bond  of  B  as   collatera 
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security  for  debt,  and  B  offers  to  pay  C  in  land, 
which  is  refused,  and  both  A  and  B  becomes  insolv- 
nt,   held   refusal  of  C   to  accept  land  does  not 
make  him  liable  to  A's  assignees 

Rhinelander  v.  Barroiv,  17  J.  538,  46O 

Measure  of,  in  action  for  breach    of  contract  for 
manufacture  of  machinery,  where  payments  were 
o  be  in  installment.    See 

Skinner  v.  Dayton,  19  J.  513,  887 

In  action  for  breach  of  contract  by  holder  to  for-  * 
jear  payment  of  promissory  note,  measure  of  dam- 
iges  is  consideration  paid  for  contract  and  costs  of 
uit  on  note. 

Deyo  v.  Waggoner,  19  J.  241,  786 

Measure  of,  for  the  non-fulfillment  of  executory 
contract  to  do  work  to  be  paid  for  in  installments, 
s  not  the  amount  of  such  installments,  but  only 
actual  damage. 

Skinner  v.  White,  17  J.  357,  394 

DEBTOR  AND  CREDITOR. 

See  EXECUTION,  &e. 

Judgment  creditor  whose  execution  has  been  re- 
;urned  nulla  bona,  has  priority  on  debtor's  prop- 
irty  in  hands  of  trustee,  which  is  not  impaired  by 
subsequent  transfer  to  other  creditors. 

Haddenv.  Spader,  20  J.  554,  1113 

Where  one  creditor  has  lien  on  two  funds,  and  an- 
other has  lien  on  one  of  same  only,  former  if  possi- 
ble must  set  satisfaction  from  fund  on  which 
latter  has  no  lien. 

Evertson  v.  Booth,  19  J.  486,  877 

DEED.  * 

Deed  delivered  in  escrow  relates  back  to  date  of 
delivery. 

Beekman  v.  Frost,  18  J.  544,  684 

Acceptance  necessary  to  validity  of,  but  will  be 
presumed  from  beneficial  nature  of  transaction. 

Jackson  v.  Bodle,  20  J,  184,  978 

None  but  party  to  deed  who  alleges  fraud  to  have 
been  practiced  upon  him,  or  those  claiming  under 
him,  allowed  to  impeach  it  on  those  grounds. 

Jackson  v.  Eaton,  20  J.  478,  1087 

Of  bargain  and  sale  without  consideration  is  in- 
operative. 

Jackson  v.  Florence,  16  J.  47,  52 

Where  consideration  is  optional,  it  is  not  good. 

Idem. 

In  deed  of  bafgain  and  sale  use  can  be  limited  to 
no  other  person  than  bargainee. 

Jackson  v.  Gary,  16  J.  302,  149 

Special  description  will  prevail  over  general. 

Jackson  v.  Stevens,  16  J.  110,  76 

Construed  in  its  entirety  and  to  operate  as  in- 
tended by  the  parties,  if  it  cannot  be  so  construed, 
it  must  be  construed  so  as  to  operate  in  some  other 
manner. 

Jackson  v.  Blodget,  16  J.  172,  10O 

And  most  strongly  against  the  grantor. .  Idem. 
Voluntary  conveyance  binds  both  grantor   and 
his  heirs. 

Jackson  v.  Garnsey,  16  J.  189,  1O7 

Where  there  is  a  known  place  oi  beginning,  grant 
is  confined  to  land  comprised  within  boundaries 
given  by  deed. 

Jaclison  v.  Wilkinson,  17  J.  146. 
Where  wife  seised  in  .fee,  deed  by  husband  and 
wife  to  stranger,  held  void  as  bargain  and  sale,  for 
want  of  pecuniary  consideration,  and  inoperative  as 
covenant  to  stand  seised,  there  being  no  considera- 
tion of  blood  or  marriage. 

Jackson  v.  Sebring,  16  J.  515,  226 

Existence  of  absolute  deed  may  be  proved  by  re- 
cital in  another  deed.'against  party  making  such 
recital. 

Jackson  v-  Davis,  18  J.  7,  487 

Words  in  deed,  "  I  hereby  make  over  and  confirm 
to  them  and  their  heirs."  held  to  convey  a  fee. 

Jackson  v.  Root,  18  J.  60,  5O7 

Description  in  deed  by  metes  and  bounds  governs, 
and  certain  wrong  numbers  given  to  lot  will  be 
rejected  as  surplusage. 

Jackson  v.  Loomis.  18  J.  81,  515 

S.  C.  in  error,  WJ.  449,  864 

When  false  description  in  conveyance,  made  by 
soldier,  indorsed  on  discharge,  rejected  as  surplus- 
age. See 

Jackson  v.  Root,  18  J.  60,  50  7 

Illegible  is  so  far  inoperative. 

Jackson  v.  Ransom,  18  J.  107,  524 

Where  lot  described  by  number  which  parties 
read  differently,  if  jury  and  court  satisfied  as  to  it, 
it  is  sufficiently  certain.  Idem. 
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Reference  to  another  deed  which  varies  in  de- 
scription, rejected  as  surplusage.  Idem. 

Of  marriage  settlement  duly  executed  and  laid 
on  table  and  taken  up  by  wife,  as  cestui  <rue  trust. 
and  retained,  held  valid  delivery. 

Jaques  v.  M.  E.  Church.  17  J.  548,  464 

Where  soldier,  entitled  to  military  bounty  lands, 
deeded  same  without  words  of  inheritance  to  A, 
and  in  deed  grave  power  of  attorney  to  B  to  convey 
same  to  A  when  patents  issued,  and  after  patents 
issued  deeded  lands  to  C  in  fee,  held  that  A  only 
took  life  interest,  and  C  the  remainder  in  fee. 

Jackson  v.  Davenport,  18  J.  295,  593 

S.  C.  in  error,  20  f.  537,  1107 

Execution  of,  must  be  proved  by  subscribing  wit- 
nesses. 

Penny  v.  Cm-withe,  18  J.  499,  668 

Erasure  may  be  proved  by  others,  and  if  made 
after  execution  by  consent  does  not  invalidate 
deed.  Idem. 

General  warranty  of  title,  and  quiet  enjoyment, 
restricted  by  special  covenant,  as  to  number  of 
acres. 

Whallen  v.  Kaufman,  19  J.  97,  733 

Where  deed  was  delivered  in  escrow,  to  be  deliv- 
ered to  grantee  on  producing  mortgage  and  certifi- 
cate of  registry,  held,  well  delivered  to  grantee, 
though  mistake  made  in  registry  by  clerk. 

Beekman  v.  Frost,  18  J.544,  684 

Where  husband  and  wife  who  have  only  inchoate 
dower  right  deed  in,  fee  to  their  son,  reserving  use 
during  their  lives,  on  death  of  husband,  held  inop- 
erative as  reservation  in  favor  of  survivor,  but 
valid  as  a  covenant  to  stand  seised  to  use  of  grantor, 
and  after  his  death  to  his  wife. 

'  Jackson  v.  Swart,  20  J.  85,  -  942 

Sheriffs'  deed  cannot  be  contradicted  by  parol 
evidence  of  irregularity  in  sale. 

Jackson  v.  Vanderheyden,  17  J,  167,  325 

Remedy  is  by  application  to  set  aside  sale.    Idem. 

On  deed  of  land  to  husband  and  wife,  they  take 
as  joint  tenants. 

Jackson  v.  Stevens,  16  J.  110,  76 

Deed  of  land  is  equitable,  though  it  may  not  be 
technical,  estoppel  from  subsequent  claiming  of  it. 
Idem. 

Deed  from  feme  covert  takes  effect  only  from  date 
of  acknowledgment.  Idem. 

Where  husband  and  wife  give  deed  of  wife's 
lands  which  is  signed  but  not  acknowledged  by 
wife,  it  is  void  as  to  her.  Idem. 

DEFINITION. 

"Foreign  port  or  place"  in  Act  creating  Justice, 
Court  of  N.  Y.  City  means  without  the  TJ.  S. 

King  v.  Parks,  19  J.  375,  836 

DEMURRER. 

Where  declaration  contains  both  good  and  bad 
counts,  general  demurrer  is  bad. 

Mumford  v.  Fitzhugh,  18  J.  457,  653 

If  one  of  defendants  named  in  Declaration  be  not 
brought  into  court,  it  is  fatal  on  special  demurrer. 
Idem. 

DESCENTS. 

Under  Act  of  1807,  vesting  title  in  alien  heirs,  they 
take  according  to  law  of  descents  at  time  of  pass- 
ing the  Act,  and  as  respects  limitation,  they  are 
deemed  to  have  accrued  from  that  time. 

Jackson  v.  Skeels,  19  J.  198,  71O 

Where  heir-at-law  of  testator  dies  before  deter- 
mination of  life  estate  devised  to  another,  he  is  not 
so  seised  as  to  create  a  new  stock  of  descent. 

Jackson  v.  Hilton,  16  J.  96,  71 

Under    the    Statute,  incorporeal   hereditaments 

descend  to  all  children  of  intestate,  same  as  lands 

and  tenements. 

Leyman  v.  Aheel,  16  J.  30,  45 

DEVISE. 

See  WILLS. 

DISCHARGE. 

See  INSOLVENCY. 

DISCONTINUANCE. 

See  JUSTICES'  COURTS,  PLEADINGS,  &c. 

In  suit  against  husband  and  wife  jointly,  on  joint 
bond,  plaintiff  allowed  to  enter  nolle  pros,  as  to  wife 
and  amend  declaration  on  paying  costs. 

Petlv.  Pell,  20  J.  126,  957 
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DISTRESS. 

See  LANDLORD  AND  TENANT. 

DOMICIL. 

Property  of  citizen  of  neutral  country,  domiciled 
in  belligerent  country,  is  subject  to  capture  and  con- 
demnation by  other  belligerent. 

Elber*  v.  United  Ins.  Co.,  16  J.  128,  83 

Domicil  determines  character  of  property.    Idem. 

Two  years'  residence  construed  to  give  a  domi- 
cil.  Idem. 

DOWER. 

Admeasurement  of  dower  conclusive,  until  re- 
versed in  action  of  ejectment,  by  widow  to  recover 
same. 

Jackson  v.  Hixqn,  17  J.  123,  309 

Dower  rests  in  action  only,  and  cannot  be  aliened. 

Jackson  v.  Vanderheyden,  17  J.  167,  325 

Cannot  be  recovered  in  ejectment  until  assigned. 

Idem. 

Alienation,  before  admeasurement,  confers   no 

title,  and  alienee  cannot  have  it  admeasured  to  him. 

Jackson  v.  Aspell,  20  J.  411,  1O63 

DUELLING. 

Act  to  Suppress  Duelling  not  abrogated  by  Con- 
stitution as  to  oath  of  attorneys,  &c. 

In  re  Attorneys,  20  J.  492,  1O92 


EASEMENT. 

See  WATER-COURSES. 
EJECTMENT. 

General  rule  is  that  ejectment  will  lie  for  any- 
thing attached  to  soil,  of  which  sheriff  can  deliver 
possession. 

Jackson  v.  May,  16  J.  184,    *  105 

It  seems  lessor  in  ejectment  cannot  release  action. 

Jackson  v.  Bell,  19  J.  168,  759 

Mortgagor  in  fee  may  maintain  ejectment  against 

grantee  of  mortgagee. 

Jackson  v.  Branson.  19  J.  325,  818 

Where  grant  of  privilege  to  erect  machine  and 
buildings  upon  land  is  indefinite  as  to  location, 
there  must  be  actual  entry  and  possession,  to  main- 
tain ejectment. 

Jackson  v.  Mai/,  16  J.  184,  1O5 

Want  of  consideration  in  ancestor's  deed  cannot 

be  set  up  by  heir  to  defeat  grantee's  title,  neither 

can  judgment  against  himself,  under  which   land 

was  sold. 

Jackson  v.  Garnsey,  16  J .  189.  1 0  7 

Possession  acquired  under  judgment  by  default 
in  ejectment  is  superior  to  prior  possession  under 
claim  of  right  only. 

Jackson  v.  Rightmyre,  16  J.  314,  153 

Assignee  of  mortgage  may  be  let  in  to  defend,  as 
landlord,  in  place  of  tenant. 

Jackson  v.  Babcock,  17  J.  112,  305 

Six  months'  notice  of  sale  under  forfeiture  clause 
in  mortgage,  equivalent  in  ejectment  to  six  months' 
notice  to  quit. 

Jackson  v.  Lamson,  17  J.  300,  373 

Deed  under  which  defendant  has  proved  he  en- 
tered need  not  be  produced,  even  under  notice. 
Idem. 

Jackson  v.  Wheat,  18  J.  40,  499 

Judgment  creditor  who  purchased  at  execution 
sale  may  maintain  ejectment,  notwithstanding 
covenant  to  postpone  sale. 

Jackson  v.  Davis,  18  J.  7,  487 

Purchaser  at  sheriff's  sale,  of  right  of  mortgagor 
in  possession,  jentitled  to  recover  in  ejectment, 
though  mortgagee  made  a  co-defendant,  and  mort- 
gage outstanding.  Idem. 

Where  life  estate  of  lessor  in  ejectment  ends  be- 
ore  trial,  plaintiff  entitled  to  judgment,  with  per- 
petual stay  of  writ  of  possession. 

Jackson  v.  Davenport,  18  J.  295,  593 

Ejectment  between  tenants  in  common  for  indi- 
vidual moiety,  where  consent  rule  entered  into,  what 
judgment  entered. 

Jackson  v.  Lyons,  18  J.  398,  631 

Where  one  defends  as  tenant  in  common,  on 
ground  of  no  ouster  of  co-tenants,  what  consent 
rule  entered  into,  see  Idem. 

Jackson  v.  Lyons,  18  J.  398,  631 

Mortgagor  in  possession  is  entitled  to  notice  to 
quit,  but  his  grantee  is  not. 

Jackson  v.  Hopkins,  18  J.  487,  663 
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Assignment  of  mortgage  does  not  affect  his  right. 

Offer  to  show  payment  of  mortgage  no  waiver  of 
notice  to  quit.  Idem. 

EQUITY. 

Court  of  equity  must  decide  according  to  allega- 
tions and  proofs. 

Stuart  v.  Mech's  &  F.  B'k,  19  J.  496,  881 

Equity  relieves  against  forfeitures  and  penalties, 
where  case  admits  of  a  certain  compensation. 

Skinner  v.  White,  11  J.  357,  394 

Equity  will  not  grant  relief,  where  party  fails  to 
make  defense  in  action  on  usurious  contract. 

Berry  v.  Thompson,  17  J.  436,  423 

ERROR. 

Act  Relative  to  Writs  of  Error  is  not  retrospect- 
ivG 

Watkins  v.  Haight,  18  J.  138,  536 

Error  lies  for  refusal  of  common  pleas  to  nonsuit 
plaintiff,  where  he  fails  to  make  out  a  case. 

Foot  v.  Sabin,  19  J.  154,  754 

Writ  of  error  will  not  be  dismissed,  where  no 
transcript  of  record  returned  and  filed,  except  on 
regular  notice  of  motion  for  that  purpose. 

Webb  v.  Brown,  19  J.  453,  865 

If  writ  dismissed,  only  usual  taxable  costs  al- 
lowed. Idem. 

Where  appellant  on  appeal  to  common  pleas  was 
first  compelled  to  produce  evidence,  held  incorrect 
practice,  but  not  ground  of  error. 

Reab  v.  Moor,  19  J.  337,  823 

Error  will  not  lie  to  C.  P.  for  arrest  of  judgment 
on  insufficient  declaration,  but  plaintiff  must  pray 
judgment  against  himself. 

Home  v.  Barney,  19  J.  247,  788 

On  filing  writ  of  error  and  return,  defendant  in 
error  enters  rule  that  plaintiff  assign  errors  in 
twenty  days,  and  serves  notice  on  plaintiff,  &c. 

Burr  v.  Waterman,  18  J.  508,  571 

Writ  of  error  will  not  lie  upon  motion  to  set 
aside  execution. 

Broolsv.  Hunt,  17  J.  484.  \  441 

Audita  querela  is  waiver  of  right  to  writ  of  error, 
but  on  judgment  thereon  error  may  be  brought. 
Idem. 

Parts  of  record  not  incorporated  in  bill  of  excep- 
tions, no  ground  of  error. 

Foot  v.  Sabin,  19  J.  154,  754 

ESCAPE. 

Delivery  of  capias  to  wife  of  absent  coroner,  suf- 
ficient commencement  of  action  to  fix  liability  of 
sheriff. 

Bronson  v.  Earl,  17  J.  63,  288 

To  excuse  escape,  there  must  be  previous  consent 
of  creditor  to  jail  liberties,  or  subsequent  agree- 
ment for  valuable  consideration,  or  under  seal. 

Sweet  v.  Palmer,  16  J.  181,  104 

Sheriff  who  takes  prisoner  out  of  his  county  in 
obedience  to  habeas  corpus  ad  test.,  and  returns 
without  unnecessary  delay,  is  not  liable  to  action 
of  escape. 

Hastsam  v.  Griffin,  18  J.  48,  5O2 

In  action  against  sheriff  for  escape,  plea  of  volun- 
tary return  must  be  verified,  but  if  plaintiff  goes  to 
trial  without  objecting  to  it,  irregularity  is  waived. 
Richmond  v.  TaUmadge,  16  J.  307,  151 

In  action  against  prisoner  for  escape,  handing  of 
writ  to  sheriff,  with  directions  to  see  prisoner  off 
limits  and  then  deliver  writ  to  coroner,  is  not  good 
commencement  of  action. 

Visscher  v.  Gansevoort,  18  J.  496,  667 

Writ  must  be  left  with  coroner  with  positive  in- 
structions to  serve.  Idem. 

To  support  action,  prisoner  must  be  shown  to 
have  been  off  the  limits,  by  positive  proof.  Idem. 

ESTOPPEL. 

Feme  covert's  covenants  of  warranty  in  deed  with 
husband,  do  not  estop  her  from  setting  up  subse- 
quently acquired  title. 

Jackson  v.  Vanderheyden,  17  J.  167,  325 

Validity  of  partition  cannot  be  questioned  by  a 
part  proprietor  who,  with  knowledge  of  prior  re- 
lease by  others,  unites  in  such  partition,  and  after- 
wards makes  subdivision  of  his  lot. 

Jackson  v.  Right  myre,  16  J.  314,  153 

Instrument  not  under  seal  cannot  be  pleaded  as 
estoppel. 

Davis  v.  Tyler,  18  J.  490,  665 
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Deed  of  land  is  equitable,  though  it  may  not  be 
technical,  estoppel  from  subsequent  claiming  of  it. 
Jackson  v.  Stevens,  16  J.  110,  7& 

Where  two  persons  claim  same  lands  under  dif- 
ferent patents,  and  one  releases  to  the  other,  re- 
leasee  is  estopped  from  claiming  that  land  did  not 
lie  within  releasor's  patent. 

Fitch  v.  Baldwin,  17  J.  161,  32a 

EVIDENCE. 

See  TRIAL,  WITNESS,  &c. 

(1)  GENERALLY. 

(2)  DOCUMENTARY. 

(3)  ADMISSIONS  AND  DECLARATIONS. 

(4)  PAROL,  TO  CONTRADICT  OR  EXPLAIN  WRIT- 

TEN INSTRUMENT. 

(1)  GENERALLY. 

Where  subscribing  witness  not  dead,  but  infirm, 
proof  of  handwriting  inadmissible. 

Jackson  v.  Root,  18  J.  60,  5O7 

Hearsay  and  reputation,  inadmissible  to  prove 
pedigree,  where  witness  not  connected  with  family, 
and  has  no  personal  knowledge  of  the  facts,  or  has 
not  derived  them  from  persons  connected  or  ac- 
quainted with  such  family. 

Jackson  v.  Browner,  18  J.  37,  498 

Evidence  of  testimony  of  witness  on  former 
trial  inadmissible,  unless  witness  be  shown  to  be 
dead. 

Poivell  v.  Waters,  17  J.  176,  32» 

In  action  for  trespass  against  several  defendants 
who  jointly  plead,  evidence  of  distin exacts,  inad- 
missible to  aggregate  damages. 

Higby  v.  Williams,  16  J.  215,  '116 

Evidence  of  contents  or  execution  of  deed,  inad- 
missible except  on  proof  of  loss  or  destruction,  or 
on  refusal  of  opposite  party  to  produce  on  notice. 

Jackson  v.  Frier,  16  J.  193,  1OS 

Evidence  of  loss,  £c.,  is  addressed  solely  to  the 
judge.  Idem. 

What  sufficient  proof  of  loss.    Idem. 
Sufficiency  of  proof  of  loss  of  instrument  to  ad- 
mit secondary  evidence  of  contents,  depends  upon 
importance  of  instrument. 

Jackson  v.  Root,  18  J.  60,  5O7 

Cohabitation;  and  declarations  of  parties  are 
prima  facie  evidence  of  marriage. 

Jackson  v.  Claw,  18  J.  346,  613 

But  a  long  continued  separation,  after  a  short  co- 
habitation, would  rebut  such  presumption.  Idem . 

Testimony  by  merchant  that  he  did  business  with 
certain  man,  and  understood  from  such  business 
and  general  report  that  he  was  member  of  certain 
firm,  admissible  to  show  partnership. 

Goivan  v.  Jackson,  20  J.  176,  975 

Where,  in  action  of  trover  for  note,  it  was  left 
with  defendant's  attorney,  defendant's  refusal  to 
give  order  therefor  is  evidence  of  conversion. 

Bissel  v.  Drake,  19  J.  66,  722 

(2)  DOCUMENTARY. 

A  judgment  fairly  obtained  in  another  State  is 
conclusive  evidence  of  debt,  upon  which,  there- 
fore, assmmpsit  will  not  lie. 

Andrews  v.  Montgomery,  19  J.  162,  757 

Record  of  former  recovery,  apparently  for  same 
cause  of  action  prima  facie  evidence  only. 

Phillips  v.  Berick,  16  J.  136,  86 

Judgment  on  demurrer,  in  suit  against  contract- 
ing partner,  not  conclusive  of  lack  of  authority  in 
suit  by  him  for  contribution. 

Skinner  v.  Dayton,  19  J.  513,  887 

Record  and  judgment  thereon,  to  be  evidence 
must  be  between  same  parties,  but  where  public  is 
one  of  parties,  any  person  can  introduce  it. 

Maybee  v.  Avery,  18  J.  352.  614 

Where  one  of  joint  debtors  defendant  was  not 
served  with  process,  judgment  thereon  only  prima 
facie  evidence  of  debt. 

Taylor  v.  Pettibone,  16  J.  66,  59 

Record  of  conviction  of  plaintiff,  for  offense 
charged,  is  admissible  under  plea  of  justification  in 
slander,  to  prove  truth  of  matter  charged. 

Maybee  v.  Avery,  18  J.  352,  614 

But  is  prima  facie  evidence  only.    Idem. 
It  is  not  to  be  received,  however,  if  defendant  was 
witness  in  criminal  prosecution.    Idem. 

Operation  of  Acts  of  1820  and  1814  is  to  prevent 
reading  in  evidence  of  unrecorded  deeds. 

Jackson  v.  How,  19  J.  80,  727 

Under  Act  relative  to  deeds  for  military  bounty 
lands,  deed  proved  by  evidence  competent  at  com- 
mon law,  is  admissible. 

Jackson  v.  Eaton,  20  J.  478,  1O87 
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Power  of  attorney  to  demand  and  receive  debt 
secured  by  mortgage  and  execute  release,  is  not 
within  meaning  of  Act  concerning  deeds,  and  so  not 
entitled  to  be  read  in  evidence  on  acknowledgment 
of  party. 

Jackson  v.  Hopkins,  18  J.  487,  663 

Sheriff's  deed  inadmissible,  without  showing  judg- 
ment and  execution  under  which  sale  was  made. 

Bowen  v.  BeU,  20  J.  338,  1035 

Protest  and  register  of  deceased  n9tary,  stating 
that  maker  could  not  be  found  after  diligent  search, 
sufficient  evidence  of  due  diligence  as  to  demand. 

Halliday  v.  Martinet,  20  J.  168,  972 

But  entry  that  due  notice  of  non-payment  for  in- 

dorser,  was  put  in  postoffice,  insufficient,  because 

not  showing  place  of  residence  of  indorser  or  to 

what  place  notice  directed.    Idem. 

Receipt  indorsed  on  order  for  goods,  prima  facie 
evidence  of  delivery  of  goods. 

Rawson  v.  Adams,  17  J.  130,  312 

Justice's  return  to  certiorari,  conclusive  evidence 
of  fact  stated.  Idem. 

But  where  cause  removed  by  appeal  to  common 
pleas,  evidence  only  of  particulars  required  by  Stat- 
ute to  be  returned.  Idem. 

(3)  ADMISSIONS  AND  DECLARATIONS. 
Admission  of  debt  by  one  administrator  or  execu- 
tor, does  not  bind  others. 

James  v.  Hackley,  16  J.  273,  138 

Where  assignor  of  debt  brings  action  for  benefit 
of  assignee,  admissions  made  after  assignment 
which  would  prejudice  assignee's  rights,  are  inad- 
missible. 

Frear  v.  Evertson,  20  J.  142,  962 

In  ejectment,  admission  of  one  of  lessors  in  recital 
in  deed,  evidence  against  all. 

Brandt  v.  Klein,  17  J.  335,  386 

Jackson  v.  M'  Fey.  18  J.  330,  6O6 

Parol  declarations  of  person  having  title  to  land, 
inadmissible  to  defeat  that  title. 

Jackson  v.  Gary,  16  J.  302,  149 

(4)  PAROL  TO  CONTRADICT  OR  EXPLAIN  WRITTEN 

INSTRUMENT. 

Sheriff's  deed  is  per  se  evidence  of  title  and  parol 
evidence  inadmissible  to  contradict,  but  admissible 
to  show  fraud  in  sale. 

Jackson  v.  Sternberg,  20  J.  49,  929 

Parol,  admissible  to  show  that  consideration  ex- 
pressed in  deed,  as  having  been  paid,  was  not  paid. 

Bowcn  v.  Bed,  20  J.  338,  1O35 

Where  plaintiff  gave  writing  to  deputy  sheriff, 
asking  indulgence  for  prisoner,  held  parol  evidence 
admissible  to  explain. 

Ely  v.  Adams,  19  J.  313,  814 

In  action  by  shipmaster  against  owner,  for  wages, 
parol  evidence  admissible  to  prove  that  bill  of  sale 
was  intended  as  a  mortgage. 

Champlin  v.  Butler,  18  J.  169,  547 

EXCISE. 

Under  Act  to  regulate  sale  of  spirituous  liquors, 
retailer  in  New  York  City  must  obtain  licenses  both 
from  Mayor  and  Commissioners  of  Excise. 

Furman  v.  Knapp,  19  J.  248,  789 

EXECUTION. 

See  ESCAPE,  SHERIFF. 

Goods  of  debtor,  bound  from  time  of  delivery  of 
execution  to  sheriff. 

Haggerty  v.  WiUter,  16  J.  287,  143 

Cresson  v.  Stout,  17  J.  116,  306 

Lambert  v.  Paulding,  18  J.  311,  599 

Beats  v.  Allen,  18  J.  363,  618 

Where  before  actual  levy,  goods  removed  from 
county  and  levied  upon  and  sold  under  subsequent 
execution  therein,  Doha  fide  purchaser  acquires 
good  title,  but  plaintiff  under  first  execution,  en- 
titled to  proceeds. 

Lambert  v.  Paulding,  18  J.  311,  599 

Growing  grain  may  be  levied  on. 

HartweU  v.  Bissell,  17  J.  UJ8,  311 

Chattels  levied  on  are  in  the  custody  of  the  law. 
Idem. 
Chose  in  action  not  liable  to  execution. 

Bogert  v.  Perry,  17  J.  351,  392 

Interest  of  one  in  possession  of  land  under  con- 
tract to  purchase,  may  be  sold  on  execution. 

Jackson  v.  Scott,  18  J.  94,  519 

The  defendant  becomes  quasi  tenant  to  purchase. 
Idem. 

Leasehold  for  years  not  liable  for  execution,  un- 
der act  for  recovery  of  debts  to  value  of  twenty-five 
dollars. 

Putnam  v.  Westcott,  19  J.  73,  725 
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And  where  sold  under  execution,  purchaser  hav- 
ing paid  consideration,  may  recover  same  back  in 
action  against  constable.  Idem. 

Levy  by  inventory  and  actual  possession,  must  be 
made  by  sheriff  before  return  day. 

Haggerty  v.  Wilber,  16  J.  287,  143 

Levy  under  first  execution,  inures  to  benefit  of 
second. 

Cresson  v.  Stout,  17  J.  116,  306 

At  sheriff's  sale,  property  must  be  seen  and  exam- 
ined. Idem. 

Sale  of  real  and  personal  estate  together,  irregu- 
lar. Idem. 

To  prevent  fraud  or  injustice,  this  court  will 
grant  perpetual  stay  of  execution. 

La  wing  v.  Olcott,  16  J.  4,  36 

Plaintiff  in  third  execution  cannot  object  to  the 
application  of  proceeds  of  sale  on  second  execution 
instead  of  first. 

Beabs  v.  Allen,  18  J.  363,  618 

Execution  under  which  no  action  was  taken  for 
four  months,  deemed  dormant  as  against  subse- 
quent execution  on  junior  judgment. 

Kellogg  v.  Griffin,  17  J.  274,  363 

Where,  after  sale  under  execution,  goods  remain 
in  debtor's  hands,  over  which  he  exercises  acts  of 
ownership  for  more  than  one  year,  sale  held  fraudu- 
lent and  void  as  against  subsequent  judgment  cred- 
itor. 

Dickinson  v.  Cook,  17  J.,33^,  385 

Sale,  on  execution,  of  real  estate  in  mass,  will  be 
set  aside. 

Jackson  y.  Newton.  18  J.  355,  615 

Where  sheriff  sold  under  execution  and  subse- 
quently advertised  for  sale  under  another  execu- 
tion on  prior  judgment,  remedy  of  purchaser  on 
first  execution  is  by  action. 

Myers  v.  Kelsey,  19  J.  197,  7  7O 

Where  maker  of  note  confessed  judgment  in  favor 
of  indorser  and  judgment  recovered  against  maker 
in  favor  of  holder,  money  recovered  under  execu- 
tion on  former  judgment,  applied  on  execution 
under  the  latter,  under  order  of  court. 

Bank  of  Auburn  v.  Throop,  18  J.  505,  67O 

Action  of  debt  will  lie  on  justice's  judgment 
where  execution  delivered  to  officer  but  never  re- 
turned. 

Hale  v.  Angel,  20  J.  342,  1O3  7 

On  sale  of  land  under  execution,  deed  bears  date 
after  period  of  redemption  has  expired,  and  is  not 
retrospective. 

Bissell  v.  Pagne,  20  J.  3,  912 

Debtor  may  collect  rent  accruing  before  date  of 
deed,  though  after  sale.  Idem. 

Judgment  roll  must  be  signed  by  clerk  and  filed, 
before  issue  of  execution. 

Barrie  v.  Dana,  20  J.  307,  1023 

Where  property  sold  under  execution  on  judg- 
ment against  heirs,  for  debt  of  deceased,  held  sep- 
arate judgment  creditor  of  one  of  heirs,  can  only 
redeem  land  sold,  to  extent  of  his  lien. 

In  re  Envin  v.  Schriyer,  19  J.  379,  838 

After  sale  under  execution,  levy  will  be  presumed 
to  have  been  lawfully  made  in  absence  of  proof  to 
the  contrary. 

HartweU  v.  Root,  19  J.  345,  826 

Where  execution  delayed  for  year,  at  defendant's 
request,  sci.  fa.  not  necessary  to  take  out  new  exe- 
cution. 

U.  S.  v.  Hanford,  19  J.  173,  761 

Proceedings  to  entitle  to  execution  against  free- 
holder, under  Act  for  recovery  of  debts  to  value  of 
$25.  See 

Settick  v.  Brown,  19  J.  271,  798 

Father  who  has  left  State,  leaving  his  family  liv- 
ing together,  is  a  householder. 

Woodward  v.  Murray,  18  J.  400,  632 

Without  special  authority  from  husband,  wife  has 
no  right  to  direct  officers  to  sell  property  exempt, 
in  order  to  preserve  other  not  exempt.  Idem. 

On  question  of  priority  of  executions  delivered  to 
old  and  new  sheriffs,  priority  was  determined  by 
docketing  of  judgments. 

Wardv.  Storey,  18  J.  120,  529 

Bill  of  sale  to  secure  vendee  as  accommodation 
indorser,  valid  as  against  subsequent  execution  of 
judgment  creditor. 

WeUer  v.  Wayland,  17  J.  102,  3O2 

Where  part  of  goods  remain  in  vendor's  posses- 
sion, such  part  subject  to  levy.  Idem. 

Sheriff  selling  goods  at  execution  sale  to  execu- 
tion creditor,  may  lawfully  deliver  them  without 
receiving  the  money  therefor. 

Nichols  v.  Ketcham,  19  J.  84,  729 

Where  judgment  and  execution  afterwards  set 

aside  and  sheriff  directed  to  apply  moneys  collected 
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to  satisfy  other  executions,  sheriff  not  liable  for 
false  return.    Idem. 

Where  judgments  obtained  against  sheriff  for  de- 
fault, party  in  whose  interest  suit  on  sheriff's  bond 
was  instituted,  may  have  amount  of  his  judgment 
with  interest  and  costs,  levied  on  execution  to  be 
issued  against  sheriff  and  his  sureties,  without  pre- 
vious notice  to  the  defendants. 

People  v.  Matthewson,  20  J.  300,  1O2O 

But  one  in  whose  interest  suit  was  not  instituted, 
must  give  notice  of  application  to  have  judgment 
levied 

People  v.  Birdsall,  20  J.  29T,  1O19 

On  a  sale  under  execution  by  deputy,  and  execu- 
tion of  deed  to  purchaser,  special  authority  need 
not  be  shown. 

Jackson  v.  Davis,  18  J.  7,  487 

Statute  of  uses  which  renders  trust  lands  liable  to 

execution,   applies  only  to  fraudulent  trusts    in 

which  cestui  oue  trust  has  whole  beneficial  interest. 

Bogert  v.  Perry,  17  J.  351.  398 

This  cannot  apply  to  a  contract  of  sale  where  only 
part  of  consideration  paid.  Idem. 

EXECCJTORS  AND  ADMINISTRA- 
TORS. 

Executor  or  administrator,  plaintiff,  being  non- 
suited, pays  costs. 

Bnnvnv.  Lambert,  16  J.  148, 
Rogers  v  Tift,  17  J-  267,  361 

Admission  of  debt  by  one  does  not  bind  others. 

James  v.  Hackley,  16  J.  273,  138 

Where  judgment  of  quando  acciderent,  given 
against  administrator  defendant,  but  issue  found  in 
his  favor  on  plea  of  plene  administravit,  he  is  en- 
titled to  costs. 

Osterhout  v.  Hardenbergh,  19  J.  266,  796 

On  false  plea  by  executor  or  administrator,  judg- 
ment is  de  bom's  testatoris  si  non  de  bonis  propriis, 
and  where  entered  de  bonis  only,  after  return  of  ft. 
fa.  allowed  to  be  amended. 

Lansing  v.  Lansing.  18  J.  502,  669 

Debtor  who  is  made  an  executor  of  creditor,  not 
exonerated  from  debt,  where  assets  insufficient  to 
pay  debts  and  legacies. 

Gardner  v.  Miller,  19  J.  188,  766 

Action  will  lie  against  executors  or  administra- 
tors for  fraudulent  performance  of  contract  by 
deceased,  resulting  in  a  benefit  to  the  estate. 

Troup  v.  Ex'rs  of  Smith,  20  J.  33,  933 

Where  debtor  is  appointed  executor  and  refuses 
to  act  and  gives  bond  to  remaining  executors,  and 
subsequently  assumes  office  and  cancels  bond,  held 
co-executors  may  recover  thereon  in  action  against 
him. 

Gardner  v.  Miller,  19  J.  188,    -  766 

Where  difference  between  executors,  as  to  claim 
due  one  of  them  from  estate,  is  submitted  to  arbi- 
trators, the  executors  giving  personal  notes  to  each 
other  as  security  and  indorsement  of  award  made 
on  one  note,  held  executor  not  personally  liable 
thereon. 

Schoonmaker  v.  Roosa,  17  J.  301,  373 

FACTOR. 
See  PRINCIPAL  AND  AGENT. 

FEES. 

Where  several  and  different  titles  are  included  in 
one  affidavit  in  entering  defaults,  clerk  entitled  to 
fees  in  each  cause, 

Bonce  v.  Thompson,  20  J.  274,  1O1O 

FEME  COVERT. 

See  HUSBAND  AND  WIFE,  MARRIED  WOMAN. 
FINE  AND  RECOVERY. 

One  holding  by  deforcement  merely,  cannot  levy 
a  fine  so  as  to  affect  a  stranger  to  it. 

Lion  v.  Burtiss,  20  J.  483,  1087 

FISHERY. 

Kivers  are  considered  navigable  so  far  as  sea  ebbs 
and  flows,  and  so  far.  right  of  fishery  is  common  : 
elsewhere,  belongs  exclusively  to  riparian  owners, 
except  where  river  is  in  fact  navigable,  and  there 
public  has  an  easement. 

Hooker  v.  Cu.mmin.gs,  20  J.  90.  944 

Fishery  in  Salmon  River  is  not  common.    Idem. 

On  grant  of  hind  on  both  sides  of  unnavigable 
river,  there  is  no  public  right  of  fishery  therein. 

People  v.  Platt,  17  J.  195,-  336 

Erection  of  dam  by  grantee,  preventing  fish  from 
ascending,  not  indictaole  as  nuisance  or  under 
Statute  for  preservation  of  fish.  Idem. 
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FIXTURES. 

What  are. 

See  Cresson  v.  Stout.  17  J.  116,  306 

Cider  mill  and  press  erected  by  tenant  from  year 
to  year  is  not  a  fixture. 

Holmes  v.  Tremper,  20  J.  29,  921 

FORCIBLE  ENTRY  AND  DETAINER. 

On  trial  of  traverse  of  indictment  of  forcible  en- 
try and  detainer,  complainant  only  entitled  to  have 
damages  assessed  for  actual  costs  of  trial ;  for  other 
damages  must  resort  to  trespass.  •  • 

Fitch  v.  People,  16  J.  141,  8T 

FORGERY. 

Forging  a  deed  within  this  State,  of  lands  lying  in 
another,  is  indictable. 

People  v.  Flanders,  18  J.  164,  24  & 

FORMER  RECOVERY. 

Former  judgment  against  two  of  several  joint 
debtors,  bar  to  suit  brought  on  same  cause  against 
all. 

Robertson  v.  Smith,  18  J.  459,  653 

FRAUD. 

See  FRAUDULENT  CONVEYANCE,  VENDOR  AND 
VENDEE. 

Court  will  not  set  aside  judgment  entered  up  on 
bond  and  warrant  of  attorney,  or  stay  execution 
thereon  on  ground  of  fraud,  at  instance  of  creditor 
not  of  record. 

Wintringham  v.  Wintringham,  20  J.  296,    1O19 

Proviso  in  6th  section  of  Act  to  Prevent  Frauds 
applies  as  well  to  deed  to  defraud  subsequent  pur- 
chaser as  to  deed  to  defraud  creditors. 

Anderson  v.  Roberts,  18  J.  515,  674 

Bona  fide  purchaser  from  either  fraudulent  gran- 
tor or  grantee  is  protected  by  statute ;  conveyance 
is 'voidable,  not  voidi  Idem. 

Action  maintainable  for  fraudulent  concealment 
in  sale  to  vendee's  injury. 

Fleming  v.  Slocum,  18  J.  403,  633 

But  fraud  must  be  proven.    Idem. 

Where  assignee  of  mortgagee,  as  auctioneer  at 
foreclosure  sale,  on  seeing  purchaser  from  mort- 
gagor approaching  place  of  sale,  immediately 
knocked  premises  down  to  his  brother  at  half  of 
amount  due  on  mortgage  so  as  to  prevent  competi- 
tion, sale  held  fraudulent  and  void. 

Jackson  v.  Crafts,  18  J.  110,  535 

FRAUDULENT  CONVEYANCE. 

Conveyance  by  debtor  to  hinder  creditors  is  void. 
Jackson  v.  Brush,  20  J.  5,  912 

When  conveyance  will  so  operate.  Idem. 
Sale  of  chattels  to  mother-in-law  as  security 
against  contingent  liability,  delivery  of  which  was 
made  by  giving  up  possession  of  house  in  which 
they  were  contained,  not  fraudulent  against  cred- 
itors. 

Ludlow  v.  Hurd,  19  J.  218,  777 

FREIGHT. 

See  SHIPPING. 


GUARANTY. 

See  BILLS,  NOTES  AND  CHECKS,  CONTRACT,  STAT- 
UTE OF  FRAUDS. 

GUARDIAN. 

Action  at  law  not  maintainable  on  guardian's  bond 
until  guardian  has  been  called  to  account  in  chan- 
cery. 

Stilwell  v.  Mills,  19  J.  304,  81O 


HABEAS  CORPUS. 

Removal  of  cause  by  habeas  corpus  to  Supreme 
Court,  no  continuation  of  suit  below. 

Bank  of  Niagara  v.  M'Cracken,  18  J.  493,    666 
Plaintiff  may  declare  for  new  cause  and  defend- 
ant may  rely  on  new  defenses.    Idem. 

Habeas  corpus  when  not  proper  remedy  to  relieve 
from  imprisonment  on  ca.  sa.  irregularly  issued. 
Bank  of  U.  S.  v.  Jenkins,  18  J.  305,  597 

JOHNS.  REP.,  16,  17,  18,  19,  20. 
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HEIRS. 

Sale  under  order  of  court,  of  land  of  intestate  for 
want  of  personal  assets  to  pay  creditors,  is  bar  to 
suit  against  heirs  by  creditor  of  intestate. 

Covett  v.  Weston,  20  J.  414,  1O64 

Heirs  liable  for  intestates  debts  to  extent  of  land 
owned  by  him,  unless  same  sold  under  such  order. 
Idem. 

HIGHWAYS. 

Obstruction  of  road  used  as  highway  for  40  years, 
but  not  recorded  as  such,  not  a  nuisance. 

People  v.  Lawson,  17  J.  277,  364 

Civil  action,  by  individual  injured  on  unsafe 
bridge,  will  not  lie  against  overseers  of  highways, 
but  only  action  for  penalty  under  statute. 

Bartlett  v.  Crazier,  17  J.  439,  425 

Under  Act  of  1813,  after  failure  of  party  within  70 

days  to  elect  mode  of  assessing  damages,  he  may 

have  damages  assessed  in  the  ordinary  way  by  two 

justices,  &c. 

In  re  Johnston  v.  Sup'rs.  ofHerkimer. 

19  J.  272,  799 

No  appeal  lies  to  Common  Pleas  from  order  of  vil- 
lage trustees  to  discontinue  highway. 

People  v.  Lawson,  17  J.  277,  364 

Where  commissioners  of  highways  refuse  to  lay 
out  road,  Tappeal  lies  to  common  pleas,  and  on  re- 
versal of  their  decision,  the  judges  may  lay  out  the 
road,  and  on  refusal  of  commissioners  to  open  it, 
mandamus  lies. 

People  v.  Champion,  16  J.  61,  57 

Mandamus,  in  first  instance,  need  not  be  to  com- 
missioners personally.  Idem. 

HUSBAND  AND  WIPE. 

See  MARRIED  WOMEN. 

On  deed  of  land  to  husband  and  wife  they  take  as 
joint  tenants. 

Jackson  v.  Stevens,  16  J.  110.  76 

Wife  may  deed  to  husband  through  third  person. 
Idem. 

In  action  against  wife  as  feme  sole,  husband  un- 
heard of  for  12  years  presumed  dead. 

King  v.  Paddock,  18  J.  141,  537 

Cohabitation  and  declarations  of  parties  are  prima 
facie  evidence  of  marriage. 

Jackson  v.  Claw,  18  J.  346,  612 

But  a  long  continued  separation  after  a  short 

cohabitation  would  rebut  such  presumption.   Idem. 


INDEMNITY. 

See  CONTRACTS. 

INDIANS. 

Indians  within  State  are  not  citizens. 

Goodcll  v.  Jackson,  20  J.  693,  1164 

Reversing,  S.  C.,  20  J.  188,  979 

White  person  cannot,  without  legislative  consent, 
purchase  land  from  an  Indian.  Idem. 

They  have  same  rights  to  buy  and  sell  property  as 
others,  subject  only  to  legislative  regulations. 

Jackson  v.  Goodett,  20  J.  188,  979 

Deed  by  Indian  in  1797,  of  land  granted  to  his 
father  by  State,  is  valid.  Idem. 

Attachment  for  costs  not  granted  on  nonsuit 
against  Oneida  Indian,  but  his  attorney  ordered  to 
show  cause. 

Jackson  v.  King,  18  J.  506,  67O 

Contracts  of  Indians  regarding  lands  made  with- 
out consent  of  State,  void. 

St.  Regis  Indians  v.  Drum,  19  J.  127,  744 

Indians  cannot  maintain  action  against  white  men 

for  uses  of  land  under  agreement.    Idem. 

INFANTS. 

Infants  have  three  years  after  coming  of  age  in 
which  to  file  dissent  to  commissioner's  award  under 
act  settling  disputes  concerning  titles  to  laud. 

Jackson  v.  Lewis,  17  J.  475,  438 

INJUNCTION. 

Acts  of  Legislature  granting  exclusive  right  ol 
navigating  boats  by  steam  in  waters  of  State  are 
constitutional,  and  injunction  will  lie  against  cit- 
izens of  other  states  though  vessels  licensed  by  U.  S 
Gibbons  v.  Ogden,  17  J.  488,  442 

Equity  will  grant  injunction  to  restrain  action  ai 
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aw  for  installments  due  under  executory  contract 
:o  do  work,  which  was  rescinded  by  employers. 
Skinner  v.  White,  17  J.  357.  394 

INSOLVENCY. 

See  ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 
Insolvent  Act  passed  subsequent  to  execution  of 
contract  can  in  no  way  effect  it. 

Burdick  v.  Green,  18  J.  14,  489 

Specifications  in  inventory  must  be  such  as  to 
fairly  apprise  creditor  of  general  grounds  of  in- 
debtedness. 

Taylor  v.  Williams,  20  J.  21,  918 

Bond  in  consideration  of  withdrawal  of  opposition 
to  insolvent's  discharge,  void. 

Tuxbury  v.  Mitter,  19  J.  311,  813 

Surety  who  pays  bond  to  U.  S.  for  duties,  on  insolv- 
ndy  of  principal  is  subrogated  to  U.  S.  right  of 
preference  only  as  to  insolvents  effects  in  hands  of 
assignee,  and  discharge  bars  action  against  princi- 
pal for  money  paid. 

Aikin  v.  Dunlap,  16  J.  77,  64 

Where  discharge  in  insolvency  opposed,  but  on 
hearing  plaintiff  withdraws  without  further  oppo- 
sition, and  discharge  granted,  perpetual  stay  of 
plaintiff's  execution  ordered. 

Field  v.  Howland,  17  J.  85,  29ft 

Discharge  under  Insolvent  Act  does  not  affect 
debt  contracted  prior  to  passage  of  Act. 

Roosevelt  v.  Cebra,  17  J.  108,  304 

Discharge  is  a  bar  to  action  of  covenant  to  re- 
cover balance  of  mortgage  after  sale  of  premises- 
which  was  due  at  time  of  application  for  relief. 

Loan  Officers  v.  Capron,  17  J.  44,  281 

Discharge  of  insolvent  under  Act  of  1813  on  prior 
contract,  void. 

In  re  Wendell,  19  J.  153,  753 

Difference  between  laws  of  1801  and  1813  is  mate- 
rial in  question  of  discharge.  Idem. 

Though  discharge  under  Insolvent  Act  inopera- 
tive to  discharge  from  previous  contract,  it  will 
protect  person  from  imprisonment ;  but  must  be 
specially  pleaded. 

Post  v.  RUey.  18  J.  54,  504 

Certificate  of  assignment,  sufficiency  of. 

Roosevelt  v.  Kellogg,  20  J.  208,  986 

When  does  not  except  foreign  creditors  does  not 
affect  validity  of  discharge  as  to  creditors  within  U. 
S.  Idem. 

Discharge  in  insolvency  exonerates  both  person 
and  estate  of  insolvent.  Idem. 

The  amendatory  Act  applies  only  to  cases  in  which 
application  for  relief  is  made  after  the  passing- 
thereof.  Idem. 

INSURANCE. 

See  MARINE  INSURANCE. 

INTEREST. 

Holders  of  note  "  with  interest  until  paid  in  En- 
gland "  entitled  to  English  interest  only  up  to  time 
of  judgment  obtained  in  action  thereon  and  not  en- 
titled to  exchange. 

Scofleld  v.  Day,  20  J.  102,  948 

Interest  payable  according  to  laws  of  place  of 
making  contract,  unless  it  appears  that  it  is  to  be 
executed  in  another  country  or  that  parties  had  ref- 
erence to  laws  of  another  country. 

Fanning  v.  Consequa,  17  J.  511,  451 


JOINDER  OF  COUNTS. 

See  PLEADINGS. 

JUDGMENT. 

Judgment  on  bond  may  be  entered  up  by  agree- 
ment, for  amount  due,  and  also  as  security  for 
future  advances,  and  execution  may  be  levied  for 
whole  amount  due  and  advanced. 

Livingston  v.  M' Inlay,  16  J.  165,  98 

Where  judgment  above  ten  and  under  twenty 
years  standing,  leave  to  issue  sci.  fa.  and  affidavit 
necessary. 

Bank  of  N.  Y.  v.  Eden,  17  J.  105,  3O3 

Where  over  twenty  years  set.  fa.  in  discretion  of 
court,  and  there  must  be  notice  of  motion  and  affi- 
davit served,  or  rule  to  show  cause.    Idem. 
Judgment  may  be  assigned  by  parol. 

Ford  v.  Stuart,  19  J.  342,  825 
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A  judgment  fairly  obtained  in  another  state  is 
conclusive  evidence  of  debt,  upon  which  therefore 
aasumpsit  will  not  lie. 

Andrews  v.  Montgomery,  19  J.  1W,  T&7 

"Where  judgment  is  fully  paid  and  plaintiff  refuses 
to  acknowledge  satisfaction,  court  on  motion  will 
compel  him  to  do  so  and  pay  costs. 
Briugs  v.  Thompson,  20  J.  294, 
Judgment  by  consent  binding,  unless  procured  by 

m  French  v.  Shotwett,  20  J.  668,  115* 

Where  defendant  waives  defense  of  usury  to 
judgment,  subsequent  purchaser  from  him  with 
notice  of  judgment  cannot  impeach  it.  Idem. 

JURISDICTION. 

Where  neutral  vessel  sunk  by  negligence  ol  bel- 
ligerent cruiser,  who  supposed  her  an  enemy,  ac- 
tion will  lie  in  State  court  for  injury. 

Percivol  v.  Hickey,  18  J.  257,  5 79 

Party  affected  by  process  may,  in  collateral  action, 
show  want  of  jurisdiction  in  issuing  process. 

Bigelow  v.  Steams,  19  J.  39,  712 

Jurisdiction  in  cases  of  prize  and  piracy,  belongs 
exclusively  to  admiralty. 

Novion  v.  Hallett,  16  J.  327,  158 

Immaterial  that  capturing  vessel  was  [fitted  out 
in  violation  of  Act  of  Congress.  Idem. 

Jurisdiction  of  State  courts  does  not  include  of- 
fenses against  U.  S.,  or  penal  laws  of  U.  S. 

U.  S.  v.  Lathrop,  17  J.  4.  264 

Land  on  which  Fort  Niagara  stands,  never  having 

been  ceded  to  U.  S.,  State  courts  have  jurisdiction 

over  offenses  committed  within  its  precincts,  though 

garrisoned  by  U.  S.  troops. 

People  v.  Godfrey,  17  J.  225,  347 

U.  S.  can  acquire  jurisdiction  only  by  purchase, 
and  in  the  mode  prescribed  by  U.  S.  Constitution. 
Idem. 

Court  of  equity  relieves  against  penalties  and  for- 
feitures. 

Skinner  v.  White,  17  J.  £57,  394 

Jurisdiction  of  village  of  Brooklyn. 

Udatt  v.  Trustees  of  Brooklyn,  19  J.  175,         762 
What  is  included  in  Kings  Co.    Idem. 
No  action  at  common  law  lies  for  illegal  capture 
of  vessel  on  high  seas,  and  no  subsequent  act  of 
captor  is  ground  for  such  action. 

Novion  v.  Hallett,  16  J.  327,  158 

Common  pleas  no  power  to  grant  writ  of  error 
coram  noftis. 

People  v.  Com.  Pleas  of  Oneida,  20  J.  22,       919 

Act  of  Commissioners  in  assessing  for  expense  of 

sewers  in    N.  Y.  City,  may  be  controlled  by  the 

1  court,  to  the  extent  of  determining  the  principle 

upon  which  assessments  are  to  be  made. 

Le  Roy  v.  Mayor,  &c.,  of  N.  Y.,  26  J.  430,    1O69 

JURY. 

See  TRIAL. 

JUSTICE  OF  THE  PEACE. 

When  new  power  is  conferred  on,  it  must  be 
strictly  pursued. 

Bigelow  v.  Stearns,  19  J.  39.  712 

Under  Act  to  Suppress  Immorality,  party  served 
with  summons,  must  be  brought  before  justice,  be- 
fore he  can  act.  Idem. 

Acts  of  justice  without  jurisdiction  are  coram  non 
Judice  and  void,  but  errors  in  exercise  of  jurisdic- 
tjon  render  acts  voidable  only,  and  justice  not 
liable. 

Butler  v.  Potter,  17  J.  145,  317 

Half-uncle  to  plaintiff's  wife  too  remote  to  dis- 
qualify. 

Egglenton  v.  Smiley,  17  J.  133,  313 

Relationship  must  be  near  enough  to  afford  of 
itself  evidence  of  partiality  or  fraud.  Idem. 

Delivery  by  justice,  of  summons  signed  in  blank, 
but  to  be  filled  out  in  his  presence,  is  not  a  misde- 
meanor. 

People  v.  Smith,20  J.  63,  934 

Relation  of  justice,  who  was  son-in-law  to  plaint- 
iff, when  objected  to  at  the  time  by  defendant, 
ground  for  reversal,  where  damages  given  are  ex- 
cessive. 

Bellows  v.  Pearson,  19  J.  172,  761 

JUSTICES'  COURT. 

(1)  GENERALLY. 

(2)  APPEALS. 
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(1)  GENERALLY. 

Justices'  Court  of  N.  Y.  City  has  no  jurisdiction 
of  assault  committed  by  master,  in  merchant  serv- 
ice, on  seaman,  within  any  port  of  U.  S. 

King  v.  Parks,  19  J.  375,  836 

Judgment  may  be  given  against  party  who  fails 
to  appear  on  return  day,  after  justice  has  waited 
a  full  hour. 

Shufelt  v.  Cramer,  20  J.  309,  1034 

Debt,  notassumpsit,  lies  on  justice's  judgment. 

James  v.  Henry,  16  J.  233,  123 

Where  defendant  fails  to  appear  on  return  day, 
and  cause  is  adjourned  at  plaintiff's  request,  defend- 
ant may  plead  on  adjourned  day. 

Bowen  v.  Bell,  19  J.  390,  842 

Where  venire  is  delivered  to  defendant,  and  not 
returned  on  return  day,  it  will  be  considered  as 
waiver  of  trial  by  jury,  by  defendant. 

Coon  v.  Snyder,  19  J.  384,  839 

Justice's  Court  no  jurisdiction  of  action  of  ac- 
count. 

Rickey  v.  Bourne,  18  J.  131,  533 

Under  Act  to  Extend  Jurisdiction  of  Justices,  on 
appeal  to  common  pleas,  justice  must  return  docu- 
mentary or  written  evidence  admitted  or  offered  on 
trial. 

M'Chesney  v.  Lansing,  18  J.  388,  627 

Documentary  evidence  not  offered  in  justices' 
court  cannot  be  admitted  on  such  appeal.  Idem. 

Where  judgment  creditor  takes  bond  with  secu- 
rity under  Act  extending  jurisdiction,  &c.,  he  must 
sue  out  execution  after  expiration  of  three 
months  from  date  of  judgment,  and  have  return 
non  est  inventus,  before  he  can  maintain  action  on 
bond. 

Tuttle  v.  Kip,  19  J.  194,  768 

Surety  cannot  surrender  principal  without  his 
consent,  or  without  execution.  Idem. 

Common  law  practice  as  to  surrender  of  bail  does 
not  apply.  Idem. 

Under  Act  to  Extend  Jurisdiction,  plaintiff  has 
right  of  action  against  constable,  for  failure  to  re- 
turn execution,  but  constable  has  forty  days  in 
which  to  return  same. 

Gardner  v.  Jones,  20  J.  356,  1O42 

Sufficiency  of  affidavit  for  discharge  of  person  in 
execution  on  judgment  in  justice  court,  not  being 
a  freeholder. 

Coman  v.  Merrill,  19  J.  277,  80O 

Where  demand  exceeds  $25,  party  demanding 
twelve  jurors  must  make  demand  before  venire 
issues. 

Strong  v.  Beardslee,  18  J.  130,  532 

Costs  of  venire  abide  event  of  suit. 

Rickey  v.  Bowne,  18  J.  131,  533 

Absence  of  defendant  at  time  trial  commenced, 
no  ground  for  refusing  admission  of  proof  of  de- 
fense offered  at  time  plaintiff  closes  his  case. 

Atwood  v.  Austin,  16  J.  180,  1O3 

The  question  whether  jurors  are- freeholders  may 
be  tried  by  personal  examination  of  jurors  them- 
selves under  oath. 

Ogden  v.  Parks,  16  J.  180,  1O4 

(2)  APPEALS. 

Act  Extending  Jurisdiction  of  Justices'  Courts 
and  giving  appeals  to  common  pleas,  applies  only  to 
judgment  on  questions  of  fact.  536 

Peters  v.  Parsons,  18  J.  140, 

To  entitle  to  appeal  under  Act  to  Extend  Juris- 
diction, verdict  must  exceed  $25,  exclusive  of  costs. 
In  re  Marsh,  19  J,  171,  76O 

On  appeal  to  common  pleas,  appellee  entitled  to 
costs  where  judgment  in  his  favor. 

Hull  v.  Suprs.  of  Oneida,  19  J.  259,  793 

Notice  to  produce  written  instrument  before  jus- 
tice is  available  on  appeal. 

Reab  v.  Moor,  19  J.  337.  823 

An  appeal  from  justices'  courts,  to  C.  P.,  plaintiff, 
is  entitled  to  full  amount  of  verdict  given,  though 
it  exceed  $50. 

Palmer  v.  Wylie,  19  J.  276,  8OO 

There  can  be  no  appeal  to  General  Sessions  from 

judgment  by  defendant  in  justice  court   against 

overseer  of  poor,  in  action  for  failure  to  support 

pauper. 

Adams  v.  Oaks,  20  J.  282,  1O13 

Under  Act  to  Extend  Jurisdiction,  no  appeal  lies 
from  judgment  on  issue  of  law. 

Breese  v.  Williams,  20  J.  280,  1013 

On  appeal  from  Justices'  Court  to  C.  P.,  cause 
cannot  be  referred  on  affidavit  that  the  examina- 
tion of  a  long  account  is  involved. 

People  v.  Judges  of  Washington,  20  J. 
363,  1044 
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LANDLORD  AND  TENANT. 

Landlord  who  has  accepted  sealed  note  for  rent 
may  maintain  assumpsit  therefor,  on  delivering:  up 
note. 

Cornea  v.  Lamb,  30  J.  407,  1O61 

Acceptance  of  new  lease  or  deed  by  tenant,  is 
surrender  of  old. 

Livingston  v.  Potts,  16  J.  28,  45 

Where  rent  is  payable  in  money  or  kind,  and  lease 
silent  as  to  place,  tender  on  the  land  is  sufficient. 
Walter  v.  Deweu,  16  J.  232,  119 

Lessee  having1  sublet  part,  cannot  distrain  for 
rent  thereof.  His  only  remedy  is  by  action  for  the 
rent. 

Prescott  v.  De  Forest,  16  J.  159,  95 

Where  mortgagor  in  possession  after  execution 
of  mortgage,  leases  premises,  mortgagee  cannot 
distrain  for  rent. 

M'Kircher  v.  Hawley,  16  J.  289,  144 

On  breach  of  condition  for  payment  of  taxes,  or 

of  rent,  lessor  must  show  demand  before  re-entry. 

Jackson  v.  Harrison,  17  J.  66,  289 

Demand  of  rent  must  be  made  at  sunset,  on  last 
day  Idem. 

Lease  not  forfeitable  for  breach  of  agreement 
against  making  alterations.  Idem. 

Condition  in  lease  against  assignment,  with  clause 
of  re-entry  for  breach,  held  to  mean  assignment  for 
whole  term.  Idem. 

Where  lessee  sells  lease,  relation  of  landlord  and 
tenant  does  not  exist  between  lessee  and  purchaser, 
and  purchaser  not  entitled  to  notice  to  quit. 

Jackson  v.  Kingstey,  17  J.  158,  322 

Where  purchaser  of  term  of  years  for  annual 
rent  sells  same  to  anether,  who  agrees  to  perform 
conditions  of  indenture  from  original  owner,  in  ac- 
tion by  first  purchaser  against  second,  for  breach 
of  covenant  for  non-payment  of  rent,  plea  of  sale 
by  second  to  third  purchaser,  who  has  been  ac- 
cepted by  original  owner,  held  bad  on  demurrer. 
Port  v.  Jackson,  17  J.  239,  352 

8.  C.  in  error,  17  J.  479.  439 

Where  goods  of  tenant  are  taken  in  execution, 
landlord  cannot  claim  of  sheriff  rent  accruing  after 
levy. 

Trappan  v.  Morle,  18  J.  1,  485 

Condition  in  lease  in  fee,  with  annual  rent  re- 
served, that  lessors  should  have  pre-emptive  right, 
and  one  tenth  of  purchase  money  on  sale,  which 
was  not  to  be  made  without  written  consent  under 
seal  of  lessors,  with  forfeiture  for  breach,  not  re- 
pugnant to  grant. 

Jackson  v.  Schutz,  18  J.  174,  549 

If  a  tenant  does  an  act  proper  in  itself,  he  cannot 
be  made  a  wrong  doer,  by  a  consequence  which  he 
could  not  anticipate. 

Jackson  v.  Andrew,  18  J,  431,  643 

Where  rent  is  payable  in  such  place  in  A  as  lessor 
should  appoint,  on  failure  of  lessor  to  make  ap- 
pointment and  give  notice,  lessee  is  still  bound  to 
deliver  rent  on  the  premises,  and  in  action  of  cov- 
enant for  nonpayment,  defendant  must  prove  read- 
iness to  deliver. 

Remsen  v.  Conklin,  18  J.  447,  649 

Lessor  in  N.  Y.  City,  who  leased  land  laid  out 
in  lots  and  streets  by  private  survey,  not  liable 
where  he  closes  streets  the  same  being  superseded 
by  others,  laid  out  by  commissioners,  and  the  prem- 
ises let  having  other  convenient  ways  to  and 
from. 

Underwood  v.  Stuyvesant,  19  J.  181,  764 

A  cquiescence  of  landlord  inpayment  of  rent  to 

third  person,  sufficient  to  render  attornment  valid. 

Jackson  v.  Brush,  20  J.  5,  912 

Tenant  of  mortgagor  in  possession,  after  forfeit- 
ure, may  attorn  to  mortgagee. 

Jones  v.  Clark,  20  J.  51,  93O 

Where  part  of  rent  is  collected  by  distress,  assump- 
sit  may  be  maintained  for  residue. 

Cornell  v.  Lamb,  20  J.  407,  1O61 

Where  lease  for  fives  contains  clause  of  re-entry 
on  breach  of  certain  conditions,  and  tenant  broke 
conditions,  and  vacated  premises,  whereupon  lessor 
let  to  another,  held  in  ejectment  by  first  tenant 
against  second,  that  first  tenant's  right  of  posses- 
sion could  be  barred  only  by  ejectment  and  that 
re-entry  by  landlord  could  not  be  presumed,  unless 
after  possession  of  fourteen  years. 

Jackson  v.  Elsivorth,  20  J .  180,  976 

LEASE. 

See  LANDU>RD  AND  TENANT. 
JOHNS.  REP.,  16,  17,  18,  19,  20.  76 


LEGACY. 

No  action  at  law  lies  for  a  legacy :  remedy  is  in 
chancery. 

PeUetreau  v.  Rathbone,  18  J.  428,  642 

LEGISLATIVE  GRANTS. 

Acts  of  Legislature,  granting  exclusive  right  of 
navigating  boats  by  steam  in  waters  of  State,  are 
constitutional,  and  injunction  will  lie  against  citi- 
zen of  other  states,  though  vessels  licensed  by  U.  8. 
Gibbons  v.  Ogden,  17  J.  488,  442 

LETTER  OF  CREDIT. 

Where  a  letter  of  credit  is  addressed  to  a  partner- 
ship, and  accepted  by  one  member  thereof,  after  its 
dissolution,  the  guarantor  is  not  liable  to  him. 

Renoyer  v.  Watson,  16  J.  100.  72 

LIBEL 

See  SLANDER  AND  Em  EL. 
LIEN. 

When  lien  ceases  under  Act  for  arrest  of  vessels 
for  debt. 

Denison  v.  Appelonia,  20  J.  194,  981 

Lein  for  freight  is  waived  by  special  contract. 

Chandler  v,  Belden.  18  J.  157,  548 

LIMITATION  OF  ACTIONS. 

Proceedings  on  sci.  fa.  to  revive  judgment  in 
which  all  parties  were  not  joined,  are  void,  not  void- 
able: and  after  thirty  years  cannot  be  impeached 
by  one  who  was  a  party. 

Jackson  v.  Robins.  16  J.  537,  234 

People  are  not  bound  by  Act  for  limitation  of 
criminal  prosecutions,  and  actions  at  law. 

People  v.  Gilbert,  18  J.  227,  568 


MANDAMUS. 

Lies  to  compel  commissioners  of  highways  to 
open  road  laid  out  by  judges  of  common  pleas  on 
reversal  of  commissioners^  decision. 

People  v.  Champion.  16  J.  61,  57 

In    the  first  instance,  need  not  be  to  commis- 
sioners personally.    Idem. 
Relator  may  demur  to  return  of  writ.    Idem. 
Refused  after  division  of  county,  and  great  lapse 
of  time,  to  compel  assessment  and  levy  on  county, 
of  deficiency  of  payment  of  sums  loaned  under  the 
Act. 

People  v.  Sup'rs  of  Ulster  Co.,  16  J.  59,         56 
Lies  to  compel  county  supervisors  to  allow  county 
clerk's  account  for  certain  advances,  see 

Bright  v.  Sup'rs  of  Chenango,  18  J.  242,       574 
Will  not  issue  to  control  discretion. 

Mull  v.  Sup'rs  of  Oneida,  19  J.  259,  793 

May  issue  to  compel  supervisors  to  admit  claim, 
but  not  to  control  discretion  as  to  amount.  Idem. 

MARINE  INSURANCE. 

An  American  citizen  sold  goods  to  Danish  cit- 
izen under  contract  to  deliver  at  foreign  port  at 
advance  on  price,  and  insured  the  same,  "warranted 
American  property;"  same  was  shipped,  and  on  ar- 
rival of  vessel  at  intermediate  port  was  ordered  on 
by  consignees,  and  before  arriving  at  last  port 
named  was  captured  and  condemned.  Held,  in- 
surers liable. 

De  Wolf  v.  N.  T.  Firemen  Ins.  Co.,  20  J. 

214,  989 

Where,  on  insurance  of  freight,  vessel  was  driven 
into  port  of  necessity,  and  on  survey  was  found  not 
worth  repairing,  and  cargo  unfit  for  reshipment, 
recovery  may  be  had  for  amount  insured  less 
freight  pro  rata  itlneris,  the  owner  having  received 
the  same. 

Whitney  v.  N.  T.  Firemen  Ins.  Co.,  18 

J.  208,  561 

Survey  is  sufficient  if  it  state  facts  from  which 
conclusions  of  rottenness  may  be  drawn. 

Brandegee  v.  National  Ins.  Co.,  20  J.  328,  1O31 
Insured  need  not  disclose  facts  which  are  the  sub- 
ject of  warranty. 

DeWolf  v.  N.  Y.  Firemen  Ins.  Co.,  20  J. 

214,  989 

Domicil  determines  character  of  property. 

Elbers  v.  United  Ins.  Co.,  16  J.  128,  83 

Two  years'  residence  construed  to  give  a  dotui- 
cil.  Idem. 


N.  Y.  R.,  6. 
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MARINE  LAW. 

See  SHIPPING. 

MARRIAGE. 

Marriage  between  slave  and  free  person  is  legal, 
and  children  follow  condition  of  mother. 

Overseers    of   Marbletown    v.   Same    of 
Kingston,  20  J.  1. 

MARRIED  WOMEN. 

Feme  covert  cannot  bind  herself  by  contract  dur- 
ing coverture. 

Jackson  v.  VanderJieyden,  17  J.  167. 

Feme  covert's  covenant  of  warranty,  in  deed  with 
husband,  does  not  estop  her  from  setting  up  subse- 
quently acquired  title.  Idem. 

Acceptance  of  deed  to  husband  and  wife  does  not 
preclude  wife's  setting  up  independent   title,  or 
bind  her  by  trusts  or  limitations  therein. 
Jackson  v.  Gary,  16  J.  302, 

Deed  from  feme  covert  takes  effect  only  from 
date  of  acknowledgment. 

Jackson  v.  Stevens,  16  J.  110,  7° 

Where  husband  and  wife  give  deed  of  wifes 
lands,  which  is  signed,  but  not  acknowledged  by 
wife,  it  is  void  as  to  her. 

Jackson  v.  Cairns,  20  J.  301,  1O21 

In  court  of  equity,  regarded  as  feme  sole,  with  re- 
spect to  separate  estate,  and  has  full  power  of  dis- 
posal thereof,  unless  restrained  by  instrument 
under  which  it  was  acquired. 

Jaques  v.  M.  E.  Church,  17  J.  548,  464 

Agreement  by  feme  covert,  affecting  her  separate 
estate,  is  binding,  and  court  of  equity  will  give  due 
effect  to  instrument  indicating  such  intention. 
Mem. 

She  may  grant  to  husband.    Idem. 

MILITARY  BOUNTY  LANDS. 

Deposit  of  deeds  in  clerk's  office  is  not  legal  no- 
tice to  subsequent  purchaser,  nor  equivalent  to 
registry  under  Act  regarding  registry  of  deeds  of 
bounty  lands. 

Wetidall  v.  Wadsworth,  20  J.  659,  1151 

Act  of  1790  relative  to  Military  Bounty  Lands  did 
not  authorize  grant  to  soldier  who  was  not  alive  in 
March,  1783. 

Jackson  v.  S/fecte,  19  J.  198,  77O 

One  entitled  to  military  bounty  lands  may  con- 
vey same,  by  instrument  under  seal,  before  issue  of 
patent  to  him. 

Jackson  v.  Blodget,  16  J.  172,  1OO 

Title  of  purchaser  on  sale  to  defray  expenses  of 

survey  in  military  grant  reserved  for  that  purpose, 

is  not  affected  by  mistake  in  original  survey,  by 

which  patents  were  issued. 

Jackson  v.  Cole,  16  J.  257,  132 

MILITIA. 

Construction  of  Acts  of  Congress  regarding  mili- 
tia, and  establishing  rules  and  articles  of  war. 

Mills  v.  Martin,  19  J.  7.  7O1 

Of  several  States  not  in  actual  service  of  U.  S.  are 
not  subject  to  martial  law.  Idem. 

State  militiaman  not  amenable  to  U.  S.  court- 
martial  for  refusal  to  obey  orders  of  Governor,  is- 
sued in  compliance  with  requisition  from  President 
of  U.  S.  Idem. 

Rathbun  v.  Martin,  20  J.  348,  1O31! 

MORTGAGE. 

See  EJECTMENT. 

Tender  of  money  due  on  mortgage  releases  land 
Jackson  v.  Crafts,  18  J.  110,  525 

On  bill  to  redeem,  plaintiff  must  have  offered  to 
pay  debt,  interest  and  costs. 

Beekman  v.  Frost,  18  J.  544,  684 

Mortgage  to  secure  $3,000  registered  as  $300  is  n 
tice  to  bona  flile  purchaser  to  extent  of  $300  only 
Idem. 

Where  mortgagee  assigned  bond  and  mortgage 
and  guaranteed  its  payment,  and  took  additiona 
security  from  mortgagor  for  such  guarantee ;  held 
additional  security  inured  to  assignee's  benefit. 

Evertson  v.  Booth,  19  J.  486,  877 

A  subsequent  creditor,  who  wishes  to  compe 
mortgagee  or  his  assignees  to  resort  to  mortgage 
for  payment,  must  file  his  bill,  making  them  parties 
Idem. 

Mortgage  outstanding  cannot  be  proved  by  re 
cital  in  deed  against  party  making  it. 

Jackson  v.  Davis,  18  J.  7,  48 
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NEW  TRIAL. 

New  trial  not  granted  on  newly  discovered  evi- 
dence, where  due  diligence  not  used  to  procure 
same  on  first  trial. 

Williams  v.  Baldwin,  18  J.  489,  664 

On  motion  for  new  trial  on  such  grounds,  adverse 
.arty  may  show  witness  offered  is  unworthy  of  be- 
ief.  Idem. 

Bill  in  nature  of  bill  for  new  trial  at  law,  not  sus- 
.ained  in  equity. 

Anderson  v.  Roberta,  18  J.  515,  674 

NEW  YORK  CITY. 

Before  appointment  of  commissioners  of  estimate 
and  assessment  for  enlarging  streets  of  New  York, 
>roceedings  discontinued  on  petition  of  city. 

Corp.  of  N.  Y.  v.  Dover  St.,  18  J.  506,  571 

Under  Act  to  Reduce  Laws  Relating  to  New  York 
one   Act,  judges  act  collectively  as  commis- 
sioners. 

In  re  Beekman  St.,  20  J.  269,  1OO8 

Having  once  appointed  commissioners,  under  pe- 
ition,  it  cannot  be  withdrawn  with  leave  to  discon- 
,inue  proceedings.  Idem. 

Under  such  Act,  notice  of  assessment  for  street 
mprovements,  must  describe  lot  assessed  with  accu- 
racy and  precision. 

Jackson  v.  Healy,  20  J.  495.  1093 

City  and  County  of  New  York— what  they  in- 
clude. See 

Struker  v.  Mayor  and  Corp.  of  N.  Y.,  19 
J.  179,  763 

NONSUIT. 

The  nonjoinder  of  all  partners  as  plaintiffs  is 
ground  of  nonsuit. 

Dob  v.  Halney,  16  J.  34,  47 

On  a  feigned  issue  to  ascertain  facts,  nonsuit  will 
tiot  be  granted. 

Rogers  v.  Tift,  17  J.  267,  361 

Where  jury  disagree  and  are  discharged,  refusal 

of  plaintiff  to  bring  cause  to  trial  again  at  same 

sitting,  does  not  entitle  defendant  to  judgment  of 

nonsuit. 

Fisher  v.  Dale,  17  J.  342.  389 

NOTICE. 

See  BILLS,  NOTES  AND  CHECKS. 

Deposit  of  deeds  in  clerk's  office  is  not  legal  no- 
tice to  subsequent  purchaser,  nor  Equivalent  to 
registry,  under  Act  regarding  registry  of  deeds  of 
Bounty  Lands. 

WendnU  v.  Wadsworth,  20  J.  659,  1151 

Notice  by  mail  sufficient  in  mercantile  transac- 
tions. 

Utica  Bank  v.  Van  Gie&on,  18  J.  485,  663 

NUISANCE. 

Obstruction  of  road  used  as  highway  for  forty 
years,  but  not  recorded  as  such,  not  a  nuisance. 
People  v.  Lawson,  17  J.  277, 
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OFFICERS. 

See  PUBLIC  OFFICERS. 


PARENT  AND  CHILD. 

There  is  no  common  law  obligation  on  a  child  to 
support  infirm  and  indigent  parent. 

Edwards  v.  Davis,  16  J.  281,  141 

PARTIES. 

In  bailable  action,  declaration  must  be  against  all 
defendants  who  are  joined. 

Roosevelt  v.  Soulden,  16  J.  44,  51 

Where  special  fund  assigned  to  meet  obligation, 
before  plaintiff  can  recover  of  obligor  personally, 
he  must  show  no  such  fund  in  existence,  an  insuf- 
ficiency, or  an  application  to  holders  without  satis- 
faction. 

Montgomerie  v.  Ivers,  17  J.  38,  278 

At  common  law,  auctioneer  may  maintain  action 
for  prices  of  goods  sold  by  him. 

Hulxe  v.  Young,  16  J.  1,  35 

One  not  having  appeared  to  sci.  fa.  cannot  object 
that  others  were  not  warned. 

Jackson  v.  Robins,  16  J.  537,  234 

JOHNS.  REP.,  16,  18,  18,  19,  20. 


GENERAL  INDEX. 


xv 


Where  feme  sole  married  after  report  of  reference 
in  her  favor,  execution  issued  thereon  irregular, 
and  sci.  fa.  to  make  husband  party  is  necessary. 

Johnson  v.  Parmely,  17  J.  271,  362 

Asmtmpsit,  in  name  of  fictitious  person  will  not 
lie  upon  foreign  judgment. 

Doe  v.  Penfield,  19  J.  308,  812 

On  revival  of  judgment  lien  on  real  estate,  all 
terre-tenants  must  be  made  parties  to  sci.  fa. 

Morton  v.  Crogan,  20  J.  106,  95O 

Discontinuance  as  to  parties  that  appeal  will  be 
discontinuance  as  to  all.  Idem. 

PARTITION. 

Validity  of  partition  cannot  be  questioned  by  a 
part  proprietor,  who,  with  knowledge  of  prior  re- 
lease by  others,  unites  in  such  partition,  and  after- 
wards makes  subdivision  of  his  lot. 

Jackson  v.  Riglitmyre,  16  J.  314,  153 

PARTNERSHIP. 

Testimony  by  merchant  that  he  did  business  with 
certain  man,  and  understood  from  such  business 
and  general  report,  that  he  was  member  of  certain 
firm,  admissible  to  show  partnership. 

Qoioan  v.  Jackson,  20  J.  176,  975 

Where  one  advances  funds,  and  the  other  fur- 
nishes services  and  shares  in  profits,  it  will  constitute 
partnership. 

Dob  v.  Halsey,  16  J.  34,  47 

Partnership  property  must  first  be  devoted  to 
pas'inent  of  partnership  debts. 

Smith,  Matter  of,  16  J.  102,  73 

Partnership,  between  citizens  of  different  coun- 
tries, is  dissolved  by  war. 

Griswold  v.  Waddington,  16  J.  438,  198 

Seaman  v.  Waddington,  16  J.  510,  224 

One  partner  may  sign  deed  of  composition,  and 
release  debt  due  partnership. 

Bruen  v.  Marquand,  17  J.  58,  286 

Where  one  partner  pays  his  copartner  half  of 

price  of  goods  sold  on  credit,  and  takes  personal 

note  from  debtor,  on  insolvency  of  debtor,  assump- 

sit  will  not  lie  between  partners  for  contribution. 

Hoisted  v.  Schmelzel,  17  J.  80,  294 

Bona  Me  assignment  by  one  of  several  partners, 
effects  dissolution  of  partnership. 

Marquand  v.  N.  Y.  Man'g  Co.,  17  J.  525,       455 
Assignee  entitled  to  his  assignor's  share  of  profits. 
Idem. 

Inventory  taken  by  mutual  assent  will  be  taken 
as  true  valuation  of  share,  and  binding  on  partners. 
Idem. 

Bond  of  submission  cannot  be  sealed  by  one  part- 
ner, so  as  to  bind  firm,  but  where  so  sealed  and 
award  made,  receipt  indorsed  on  award  by  one  will 
bind  others  as  a  release,  or  accord  and  satisfaction. 
Buchanan  r.  Curry,  19  J.  137,  748 

One  partner  cannot  bind  firm  as  surety  for  third 
person,  without  consent  of  others. 

Foot  v.  Sahin,  19  J.  154,  574 

Burden  of  proving  consent  is  on  one  claiming 
benefit.  Idem. 

One  partner  cannot  bind  co-partners,  by  contract 
under  seal,  without  authority. 

Skinner  v.  Dayton,  19  J.  513,  887 

Such  authority  may  be  by  parol,  and  subsequent 
assent  or  acts  will  ratify  contract  and  make  them 
equally  liable.  Idem. 

Part  owners  of  ship,  usually  tenants  in  common, 
may  be  special  partners. 

Mumford  v.  Nicoll,  20  J.  611,  1134 

Lien  of  one  special  partner  upon  proceeds  in  his 
possession,  only  extends  to  advances  for  particular 
voyage.  Idem. 

Individual  debt  of  partner  is  not  a  set-off  in  action 
by  firm  to  recover  price  of  goods  of  firm,  disposed 
of  by  partner  in  pavment  of  such  debt. 

Dob  v.  Halsey,  16.1.34,  47 

Where,  on  dissolution  of  partnership,  one  part- 
ner, by  consent  of  creditor,  assumes  debt  of  firm 
and  makes  part  payment  thereof,  and  gives  indi- 
vidual note  for  balance,  for  which  he  received  re- 
ceipt, stating  note  placed  to  firm's  credit.  Held,  that 
on  insolvency  of  partner  assuming  debt,  recovery 
may  be  had  against  firm  on  original  debt. 

Smith  v.  Rogers,  17  J.  340,  388 

PATENT 

See  MILITARY  BOUNTY  LANDS. 

To  Indian  and  his  heirs,  means  Indian  heirs, 
whether  aliens  or  not. 

Qoodell  v.  Jackson,  20  J.  693,  1164 

Where  land  granted  by  patent  described  by  exte- 
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rior  lines  and  reference  made  to  map  on  file,  own- 
ers are  bound  by  actual  survey  and  location. 

Jackson  v.  Freer,  17  J.  29,  275 

Boundaries  of  Minisink  patent. 

Jackson  v.  Thomas,  16  J.  292,  145 

PAUPER. 

Father  cannot  devest  or  release  settlement  of  in- 
fant son. 

Adams  v.  Foster,  20  J.  452,  1077 

Pauper,  having  husband  in  state  able  to  maintain 
her,  cannot  be  removed  to  place  of  settlement  be- 
fore marriage,  but  only  to  place  of  residence  of 
husband. 

Overseers  of  Sherburne  v.  Same  of 

Norwich,  16  J.  186,  1O5 

Settlement  not  gained  on  parol  contract  for  sale 
of  land,  where  more  than  $75  of  consideration  is 
paid  down,  but  title  and  possession  not  given. 
Overseers  of  Augusta  v.  Same  of 

Paris,  16  J.  279,  14O 

Person  elected  constable  for  one  year,  does  not 
gain  settlement  in  place  where  elected,  where  he 
removed  therefrom  before  expiration  of  year. 
Overseers  of  Sherburne  v.  Same  of 

Nonvich,  16  J.  188,  1O6 

Estate  without,  residence  does  not  give  settlement. 
Overseers  of  Sherburne  v.  Same  of 

Norwich,  16  J.  186,  1O5 

Persons  coming  directly  from  another  state,  do 
not  gain  settlement  by  one  year's  residence. 
Overseers  of  Chatham  v.  Overseers 

of  Middlefield,  19  J.  56,  718 

Infant  child,  though  not  residing  with    father, 

gains  derivative  settlement  from  father's  settle- 

n  'Adams  v.  Oaks,  20  J.  282,  1O13 

Where  one  assigns  lease  in  fee  by  writing  not 
under  seal,  and  receives  as  consideration,  quitclaim 
deed  of  lands  to  which  assignee  had  no  title,  as- 
signee does  not  gain  settlement  by  such  purchase. 
Overseers  of  Pompey  v.  Same  of 

Laurens,  19  J.  238,  685 

An  adjudication  in  order  of  removal  that  pauper's 
legal  settlement  was  in  A.,  is  sufficient  as  to  settle- 
ment. 

Overseers  of  Vernon  v.  Same  of 

Smithville,  17  J.  89,  279 

When  pauper  actually  chargeable  to  town,  order 
need  not  precede  warrant.  Idem. 

Place  of  birth  of  infant,  prima  facie,  his  place  of 
settlement.  Idem. 

An  unreversed  order  from  which  appeal  was 
taken,  but  never  prosecuted  because  order  never 
enforced,  is  no  evidence  of  settlement.  Idem. 

Supervisors  cannot  allow  pauper  charges,  unless 
on  previous  orders  from  justices  or  for  work  done 
at  overseer's  request  and  account  presented  for  ad- 
justment. 

Hull  v.  Super's  of  Oncida,  19  J.  259,  793 

Overseers  of  poor  have  capacity  to  sue,  co-exten- 
sive with  public  trust  and  duties. 

Rouse  v.  Moore,  18  J.  407,  634 

Where  pauper  dies  before  removal  under  order, 
and  expenses  of  sickness  and  funeral  were  never  en- 
forced, town  has  no  right  of  appeal. 

Adams  v.  Foster,  20  J.  452,  1O77 

Where,  on  appeal,  order  of  removal  is  quashed, 
justices  may  order  his  removal  back  to  place  of  last 
legal  settlement. 

Rouse  v.  Moore,  18  J.  407,  634 

Motives  of  overseers  presumed  bona  fide.    Idem. 

Under  Act  for  division  of   town   providing  for 

equal  division  of  money  and  paupers,  charge  and 

control  of  paupers  cannot  be  delegated  by  officers 

of  one  town  to  those  of  another. 

Overseers  of  Norwich  v.  Overseers 
of  New  Berlin,  18  J.  382,  625 

PAYMENT. 

Landlord  who  has  accepted  sealed  note  for  rent, 
may  maintain  assumpsit  therefor,  on  delivering  up 

'  Cornell  v.  Lamb,  20  J.  407,  1O61 

Where  one  verbally  agrees  to  indemnify  subscrib- 
er to  religious  society,  and  judgment  is  obtained 
ag-ainst  subscriber  on  subscription,  he  may  main- 
tain action  against  party  agreeing  to  indemnify 
him,  without  actual  payment. 

Conkey  v.  Hopkins,  17  J .  113,  305 

Where  administrator  received  money  to  pay  debt 

of  estate,  but  gives  personal  note  to  creditor  for 

amount,  after  great  delay,  under  the  circumstances 

of  the  case,  held  a  satisfaction. 

Jones  v.  Hackley,  16  J.  273,  138 
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Where  doubloons  were  received  from  maker  of 
note,  and  the  value  thereof  Indorsed  thereon  as  part 
payment,  and  being  of  light  weight,  were  returned 
to  maker  and  by  him  returned  to  party  he  received 
them  from,  held,  payment  rescinded. 

Hawkins  v.  Stark,  19  J.  305,  811 

PLEADINGS. 

(1)  GENERALLY. 

(2)  PLEAS. 

(1)  GENERALLY 

Trespass  vi  et  armis  and  trover,  cannot  be  joined. 
Cooper  v.  Bixsell,  16  J.  146,  9O 

Misjoinder  of  counts  is  fatal  on  demurrer,  arrest 
of  judgment  or  writ  of  error.  Idem. 

Subsequent  count  may  be  made  good,  by  refer- 
ence to  matter  in  former  count. 

Crookshank  v.  Gray,  20  J.  344,  1O3  7 

Averment  that  deed  was  given,  implies  accept- 
ance. 

Gazley  v.  Price,  16  J.  267,  135 

In  action  for  trespass  by  husband  and  wife,  for 

personal  injury  to  wife,  where  declaration  also  con- 

tains cause  for  which  husband  alone  may  sue,  it  is 

bad  on  demurrer  but  good  after  verdict. 

Lewis  v.  Babcock,  18  J.  443.  648 

Where  plea  does  not  profess  to  answer  whole  of 

declaration,  but  prays  judgment  generally,  plaint- 

iff, by  demurring  thereto,  does  not  discontinue  his 

suit. 

Sterling  v.  Sherwood,  20  J.  204,  985 

Plea  may  be  good  in  part  and  bad  in  part. 

French  v.  Shotwett,  20  J.  668,  1154 

Where  plea  more  extensive  than  subject  matter. 
see  Idem. 

Pleas  and  defenses  in  action  by  sheriff  on  deputy  s 
bond,  see 

Andrus  v.  Waring,  20  J.  153,  966 

Notice  accompanying  plea  of  general  issue,  what 
particularity  in,  is  necessary. 

Chamberlain  v.  Gnrham,  20  J.  144,  963 

Reversed,  20  J.  746,  1183 

Matter  of  defense  which  denies  what  plaintiff  is 

bound  to  prove  in  first  instance,  on  general  issue, 

or  be  nonsuited,  ought  to  be  specially  pleaded. 

Bank  of  Auburn  v.  Weed,  19  J.  300,  809 

After  joint  plea,  one  defendant  cannot  sever. 

Andrus  v.  Waring,  20  J.  153,  966 

Defendant  who  pleads  without  oyer,  waives  ob- 
jection that  names  of  witnesses  were  not  given 
therein. 

Smith  v.  Alworth,  18  J.  445,  648 

Avowry  of  judgment  of  court  martial,  when  de- 


AfOZs  v.  Martin,  19  J.  7,  7O1 

Where  goods  sold  under  special  agreement,  plaint- 
iff cannot  abandon  special  count  and  resort  to  gen- 
eral count. 

Robertson  v.  Lynch,  18  J.  451,  650 

Defendant  who  craves  oyer  of  a  deed,  is  entitled 
to  copy  of  attestation  and  names  of  witnesses. 

Smith  v.  Alworth,  18  J.  445,  648 

Defect  in  direction  of  capias  adresp.,  waived  after 
plea  in  action  for  escape. 

Brontnn  v.  Earl,  17  J.  63,  288 

Where  there  is  affirmative  on  one  side  and  nega- 

tive on  the  other,  plea  must  conclude  to  the  coun- 

try, conclusion  with  verification,  bad  on  special 

demurrer. 

Gazley  v.  Price,  16  J.  267,  135 

(2)  PLEAS. 

Declaration.  Party  cannot  declare  for  one  cause 
and  recover  for  another. 

Palmer  v.  LorUlard,  16  J.  348,  167 

In  bailable  process,  declaration  must  be  against 
all  defendants  who  are  joined. 

Roosevelt  v.  Smddcn,  16  J.  44,  51 

Insufficiency  of  declaration  In  action  on  collect- 
or's bond.  See 

Lathrop  v.  Allen,  19  J.  229,  781 

Declaration  against  husband  and  wife,  alleging 
joint  promise  during  coverture,  is  bad. 

Edwards  v.  Davis,  16  J.  281,  141 

Action  on  policy,  containing  clause  that  if  survey 
pronounced  vessel  unsound,  insurers  not  to  be 
bound,  where  declaration  alleged  damage  from 
storm,  found  on  survey,  and  defendant  pleaded 
vessel  found  rotten  in  her  timbers  by  survey,  held 
good  on  demurrer. 

Brandegee  v.  National  Ins.  Co., 

20J.328,  1O31 

Answer.—  MnUiter  manus  impomtit,  no  answer  to 
charge  of  beating,  bruising,  wounding  and  ill  treat- 
ing plaintiff. 

Gates  v.  Lounsbury,  20  J.  427,  1088 
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Plea  professing  to  be  answer  to  whole  of  declara- 
tion but  omitting  material  part,  is  bad  on  demur- 
rer. 

Van  Ness  v.  Hamilton,  19  J.  349,  827 

In  action  on  bond  conditioned  for  payment  on 
certain  day,  plea  that  bond  was  given  as  collateral 
security,  held  bad  on  demurrer. 

WeUs  v.  Baldwin,  18  J.  45,  5O1 

Plea  which  purports  to  answer  whole  declaration 
but  which  answers  only  part,  is  bad. 

Hallett  v.  Holmes,  18  J.  28.  494 

In  Abatement.  —Plea  that  plaintiff  is  fictitious  per- 
son, is  good  in  abatement. 

Doe  v.  Penfield,  19  J.  308,  812 

Pendency  of  another  suit  for  same  cause,  o^y 
pleaded  in  abatement. 

Percival  v.  Hickey,  18  J.  257,  5  79 

In  Bar.— Matter  arising  after  commencement  of 
suit,  cannot  be  pleaded  in  bar  generally,  but  may  be 
pleaded  in  bar  of  further  maintenance  of  suit. 

Covell  v.  Weston,  20  J.  414,  1 064 

Plea  in  bar  must  be  certain  to  common  intent, 
and  positive  in  facts  set  forth. 

Van  Ness  v.  Hamilton,  19  J.  349,  82  7 

In  action  against  maker  of  non-negotiable  note, 

judgment  in  another  state,  at  suit  of  creditor  of 

payee,  under  foreign  attachment,  is  good  plea  in 

bar  to  action  by  payee. 

Prescott  v.  Hull,  17  J.  284,  367 

A  replication,  that  before  commencement  of  for- 
eign attachment  suit,  payee  had  assigned  and  that 
action  was  for  benefit  of  assignee,  is  good.  Idem. 

Of  Discharge.— Plea  of  discharge  in  insolvency, 
sufficiency  of  allegation,  see 

Roosevelt  v.  Kellogg,  20  J.  208.  986 

Where  plea  of  discharge  under  Insolvent  Act,  no 

ground  of  defense,  but  is  not  demurred  to  and 

plaintiff  goes  to  trial  on  issue  of  fraud,  which  is 

found  against  him,  he  is  still  entitled  to  judgment. 

Burdick  v.  Green,  18  J.  14,  489 

Discharge  under  Insolvent   Act  obtained  after 

declaration  filed,  must  be  pleaded  before  default 

entered :  after  judgment  perfected,  not  entitled  to 

plead  it  nune  pro  tune. 

Desobry  v.  Morange,  18  J.  336.  6O8 

Discharge  under  Insolvent  Act  not  a  good  plea  in 
bar  to  action  on  surety  bond. 

Andrus  v.  Waring,  20  J.  153,  966 

Of  Estoppel. —form  of  pleading. 

Davis  v.  Tiller,  18  J.  490,  665 

Of  no  Aicard.— Under  plea  of  no  award,  defend- 
ant may  show  that  arbitrators  awarded  on  a  matter, 
not  submitted.  » 

Macoml)  v.  Wilber,  16  J.  227,  121 

A  plea  that  award  was  of  matters  not  submitted, 
is  equivalent  to  plea  of  no  award.  Idem. 

Of  Non  DamniUcatus.—To  declaration  in  action  by 
sheriff  on  deputy's  bond,  non  danmiflcatus  is  not 
good  plea. 

Andrus  v.  Waring,  20  J.  153,  766 

In  such  action,  where  replication  assigned  breach, 
a  rejoinder  that  defendant  was  removed  from  office 
must  state  that  discharge  was  under  seal.  Idem. 

After  plea  of  non  damniUcatus,  defendant  cannot 
rejoin,  confessing  and  avoiding  the  action.  Idem. 

Plea  of  non  damnificatus,  is  no  answer  to  declara- 
tion upon  undertaking  by  defendant,  to  pay  sum  of 
money  for  which  plaintiff  was  bound. 

Jackson  v.  Port,  17  J.  479,  439 

Of  nul  tiel  Corporation.— In  suit  by  corporation, 
plea  of,  is  bad  on  special  demurrer. 

Bank  of  Auburn  v.  Weed,  19  J.  300,  809 

To  a  plea  of  nul  tiel  corporation,  plaintiff  must 
specially  reply. 

Bank  ofAiibum  v.  Aiken,  18  J.  137,  535 

Defendant  may  demur,  without  striking  outstmil- 
iter.  Idem. 

Nul  Tiel  Record.— Replication  of,  to  plea  of  former 
judgment,  must  conclude  to  the  country. 

Baldivin  v.  Hale,  17  J.  272,  362 

Record  cannot  be  impeached  by  a  pleading. 

Green  v.  Ovington,  16  J.  55,  55 

Nul  tiel  record  may  be  pleaded  to  declaration  in- 
consistent with  record.  Idem. 

Rejoinder. — A  rejoinder  attempting  to  put  in  issue 
a  fact  not  triable  as  the  intention  of  committing  an 
act  is  bad. 

Gates  v.  Lounsbury,  20  J.  427.  1068 

Reply.— In  action  for  negligence,  want  of  skill  and 
fraud  in  performance  of  work,  where  Statute  of 
Limitations  is  pleaded  in  defense,  reply  of  fraudu- 
lent concealment  until  within  six  years  is  bad. 

Troup  v.  Ex'rs  of  Smith,  20  J.  33,  923 

In  action  on  note,  where  defense  was  fraudulent 
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representation  as  to  value  of  land  taken  in  consid- 
eration, sufficiency  of  reply,  see 

Bradner  v.  Demick,  20  J.  404,  1O60 

Matters  in  answer,  which  do  not  form  a  defense, 
need  not  be  replied  to.  Idem. 

In  action  by  assignee  of  obligation  against  obligor, 
with  notice  of  assignment,  to  plea  of  former  recov- 
ery, assignee  may  plead  assignment  and  notice. 

Dawson  v.  Coles,  16  J .  51,  54 

PRACTICE. 

Title  defectively  set  out  may  be  cured  by  verdict* 
but  verdict  cannot  cure  total  defect  of  title. 

Bartlett  v.  Crozier,  17  J.  439.  425 

Protestation  to  allegation  admits  it  in  that  suit. 

Brigg*  v.  Dorr,  19  J.  95,  732 

Where  verdict  is  against  evidence,  court  will  not 
reverse  judgment  where  damages  recoverable  are 
nominal. 

Cady  v.  Fairchild,  18  J.  129,  532 

Affidavit  authorizing  order,  holding  defendant  in 
libel  to  bail,  must  show  special  reason. 

Norton  v.  Barnum,  20  J.  337,  1O35 

On  motion  to  set  aside  such  order,  supplemental 
affidavit  to  cure  defect  in  original  will  not  be  al- 
lowed. Idem. 

In  action  against  sheriff  for  taking  no  pledges  or 
insufficient  pledges  in  replevin,  where  defendant 
demurred  to  one  count  and  joined  issue  on  others, 
and  judgment  rendered  in  his  favor  on  demurrer 
and  issues,  held  that  he  was  not  entitled  to  writ  of 
inquiry  to  assess  damages,  but  only  to  single  costs 
on  demurrer  and  double  costs  on  the  issues. 

Gibbs  v.  Butt,  20  J.  212,  988 

Admissions.— Matter  traversable  and  not  traversed 
is  admitted. 

Briggs  v.  Dorr,  19  J.  95,  732 

Appearance.— A  defendant  non  compos  mentis,  of 
full  age,  may  appear  by  attorney. 

Faulkner  v.  M'Clure,  18  J.  134,  534 

Assessing  damages. — Where  damages  erroneously 
assessed  and  judgment  entered,  paid,  and  satisfac- 
tion entered,  court  on  motion  vacated  proceeding 
and  ordered  damages  reassessed. 

Mech's  B'k  v.  Minthorne,  19  J.  244,  787 

Default.— Where  in  suit  against  two,  only  one 
pleads,  interlocutory  judgment  must  be  entered 
against  one  making  default,  before  damages  as- 
sessed. 

Hart  v.  De  Lord,  17  J.  270,  262 

Depositions.— Where  depositions  of  foreign  wit- 
nesses were  taken  and  read  on  trial  and  jury  dis- 
agree and  are  discharged,  second  commission  issued 
to  re-examine  same  witnesses. 

Fisher  v.  Dale,  17  J.  343,  389 

Discharge.— Where  defendant  was  discharged 
under  Act  for  Relief  of  Debtors  as  to  Imprison- 
ment, and  also  under  Insolvent  Debtor  Act,  fl.  fa. 
issued  under  first  Act  not  set  aside  but  defendant 
left  to  his  audita  querela. 

Hunt  v.  Brooks,  18  J.  5,  486 

Discontinuance.— In  what  actions  plaintiff  may 
discontinue  as  to  part  of  defendants  without  dis- 
continuing as  to  all. 

Morton  v.  Crogan,  20  J.  106,  950 

Dower.— In  dower,  un  de  nihil  habet,  view  granted 
only  on  affidavit  showing  sufficient  cause. 

Ostrander  v.  Kneeland,  20  J.  276,  1O11 

In  action  of  dower,  default  of  tenant  set  aside  at 
next  term  on  ground  of  mistake  and  accident. 

Allan  v.  Smith,  20  J.  477,  1086 

On  failure  of  demandant  in  dower  to  appear  in 

first  day  in  term,  default  may  be  taken,  and  on 

fourth  day  if  default  be  not  excused,  judgment  of 

nonsuit  entered. 

Van  Bergen  v.  Palmer,  18  J.  504,  670 

Extension.— Where,  on  judgment  on  demurrer, 
leave  to  amend  is  given,  extension  of  time  by  re- 
corder is  irregular. 

Van  Ness  v.  Hamilton,  20  J.  124,  957 

Forms.— Warrant  issued  by  justice  of  peace  may 
be  in  name  of  people  or  of  justice  himself. 

Dickemon  v.  Rogers,  19  J.  279.  801 

The  provision  in  constitution,  regarding  form  of 
writs,  applies  only  to  chancery  court  and  courts  of 
record.  Idem. 

Judgment.— On  entry  of  judgment  on  warrant  of 
attorney,  specifications  filed  should  be  as  precise  as 
bill  of  particulars. 

Lawless  v.  Hacket,  16  J.  149,  91 

Motion— On  motion  to  confirm  report  of  commis- 
sioners of  highways  in  New  York  City,  affidavits  in 
opposition  cannot  be  read,  unless  copies  previously 
served  on  commissioners. 

In,  re  Mayor,  &c.,  of  New  York,  16  J.  231,    122 
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Notice.— In  giving  notice  of  argument,  copies  of 
demurrer  book  need  not  be  delivered  to  opposite 
party. 

Van  Buskirk  v.  Burr,  20  J.  275,  1O1O 

Notice  of   Trial.— Where  plaintiff  countermands 

notice  of  trial  he  pays  costs  incurred  by  defendant. 

Keys  v.  Beardsley,  18  J.  135,  534 

On  amendment  of  declaration  changing  venue, 

notice  of  trial  has  no  effect  until  notice  of  change  is 

given. 

Clark  v.  Belden,  19  J.  174,  761 

Objections. — Objection  to  argument  of  case,  de- 
murrer or  special  verdict  must  be  raised  by  motion 
on  notice. 

Delamater  v.  Smith,  16  J.  2,  35 

Outlawry.— Defendant  to  reverse  proceedings  in 
outlawry  in  bailable  action  must  resort  to  writ  of 
error ;  motion  denied  for  want  of  special  bail. 

Roosevelt  v.  Crommelin,  18  J.  253,  578 

Partition.— Where,  in  action  in  partition  defend- 
ants plead  non  tenent  insimul,  and  one  tenent  proves 
a  conveyance  of  his  interest  to  his  co-tenant,  proper 
judgment  rendered  on  proofs. 

Ferris  v.  Smith,  17  J.  221.  346 

Production  of  Papers.— Order  for  production  of 
papers  not  granted,  where  action  not  founded  upon 
an  instrument  of  writing. 

Willis  v.  Bailey,  19  J.  268,  797 

Where  action  upon  written  contract,  such  order 

not  granted  unless  upon  affidavit  of  necessity.  Mem. 

Bill  of  particulars  not  granted  except  upon  such 

affidavit.    Idem. 

Seal  of  court  cannot  be  detached  and  affixed  to 
another  writ,  though  first  writ  not  used. 

Filkinx  v.  Brockway,  19  J.  170,  76O 

Service.— Where  venue  is  changed,  copy  of  rule 
must  be  served  on  plaintiff's  attorney. 

Root  v.  Taylor,  18  J.  335,  608 

Service  on  Sunday  is  void. 

Field  v.  Park,  20  J.  140.  962 

Stay.— Rule  for  commission  to  examine  witnesses 
does  not  stay  proceedings,  unless  court  specially 
direct  or,  unless  obtained  within  four  days  in  term. 
Jackson  v.  Woodworth,  18  J.  1*5,  535 

Time,— In  measuring  time  from  one  date  to 
another  one  day  is  to  be  included,  the  other  ex- 
cluded. 

Gillespie  v.  White,  16  J.  117,  78 

Venue.— Plaintiff  cannot  move  to  change  venue 
but  may  move  to  amend  declaration  in  that  partic- 
ular. 

Swartwout  v.  Payne,  16  J.  149,  91 

Practice  in  Court  of  Errors.— On  filing  assignment 

of  errors,  plaintiff  in  error  is  to  enter  rule  that 

defendant  in  error  join  in  error  within  twenty  days, 

&c. 

Oppie  v.  Colegrove,  19  J.  124,  743 

Cause  cannot  be  entered  upon  calender  of  court 
of  errors  until  petition  of  appeal  and  answer  of 
appellee  are  both  regularly  filed  in  this  court. 

Woodcock  v.  Bennet,  20  J.  501,  1O94 

PRINCIPAL  AND  AGENT. 

See  PUBLIC  OFFICER. 

Where  goods  consigned  to  factor  to  sell  for  ac- 
count, and  consigned  by  factor  to  sub-factor,  the 
latter  cannot  retain  goods  or  proceeds  for  debt  due 
from  principal. 

Toland  v.  Murray,  18  J.  24,  493 

Tender  to  attorney  holding  mortgage  is  good, 
though  he  has  express  orders  from  assignee  of  mort- 
gage not  to  receive  payment. 

JocTcson  v.  Crafts,  18  J.  110,  525 

Clerk  employed  in  store  to  retail  goods  cannot 

deliver  goods  in  payment  of,  or  as  security  for  debts. 

Beals  v.  Allen,  18  J.  363,  618 

Want  of  disaffirmance  by  principal  is  no  defense 

as  against  judgment  creditors.    Idem. 

Delivery  to  or  by  agent,  same  as  delivery  to  or  by 
principal. 

Anderson  v.  Highland  Tp'kc  Co.,  16  J.  86,      67 
Where  goods  are  consigned  by  plaintiff  to  ship- 
master for  sale,  and  delivered  by  him  to  commission 
merchants  with  knowledge  of  plaintiff's  ownership, 
they  are  accountable  to  plaintiff. 

Buckley  v.  Packard,  20  J.  421,  1O66 

PRINCIPAL  AND  SURETY. 

Contract  of  sureties  strictly  construed. 

People  v.  Spraker.  18  J.  390,  628 

Where  a  letter  of  credit  is  addressed  to  a  partner- 
ship and  accepted  by  one  member  thereof,  after  its 
dissolution,  the  guarantor  is  not  liable  to  him. 

Penoyer  v.  Watson,  16  J.  100,  72 
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Surety  may  In,  equity,  compel  creditor  to  sue  for 
and  collect  debt  of  principal  debtor. 

King  v.  Baldwin,  17  J.  384,  *°* 

Omission  by  creditor,  which  is  Injurious  to  surety 
will  discharge  the  latter.  Idem. 

Naval  captain  employing  vessel  to  transport  ordi- 
nance, &c.,  for  U.  8.,  not  liable  to  owner  where  ves- 
sel sunk  to  prevent  ordinance  falling  In  enemy's 

Brorvum  v.  WooUey,  17  J.  46,  282 

Resignation  and  acceptance  under  act  of  Legisla- 
ture of  constitutional  office,  no  defense  in  action 
on  surety's  bond.  idem. 

PUBLIC  OFFICER. 

Bond  of  constable  should  be  taken  in  name  of 
people  of  State. 

Warner  v.  Racey,  20  J.  74,  938 

Neglect  to  return  execution  within  thirty  days  is 
not  breach  of  bond,  unless  money  came  to  consta- 
ble's hands.  Idem. 

In  action  against  officer  for  misfeasance  or  non- 
feasance,  plaintiff  must  show  special  damage  to 
himself. 

Butler  v.  Kent,  19  J.  233,  779 

Contract  by  public  agents  as  such  does  not  render 
them  personally  liable,  although  they  use  private 
seals. 

Randall  v.  Van  Vechten,  19  J.  60,  72O 

Officer  has  implied  authority  to  bring  suits  as 
incident  to  his  office. 

Rouse  v.  Moore,  18  J.  407,  634 

Overseer  of  poor  not  personally  liable  on  contract 
for  maintenance  of  pauper. 

Olney  v.  Wickes,  18  J.  122,  530 

Where  public  officer  acts  ostensibly  in  the  line  of 
his  official  duty,  not  personally  liable.  Idem. 

Not  necessary  to  state  that  he  acts  in  official  ca- 
pacity. Idem. 

Clerk  of  school  district  may  qualify  at  any  time 
before  official  action  by  him. 

Hoivland  v.  Luce,  16  J.  135,  85 

Such  clerk  may  also  hold  office  of  collector.  Idem. 
Legislature  cannot  prescribe  method  of  executing 
constitutional  trust. 

People  v.  Foot,  19  J.  58.  719 


REAL  PROPERTY. 

See  DEED,  MORTGAGE,  &c. 

In  action  on  case  for  injury  from  digging  up  soil 
of  contiguous  lot  malice  averred  may  be  rejected  as 
surplusage,  negligence  will  support  action. 

Panton  v.  Holland,  17  J.  92,  298 

Foundation  may  be  sunk  below  that  of  neighbor- 
ing house,  but  due  care  must  be  exercised.  Idem. 

RECORDING  OF  DEEDS  AND  MORT- 
GAGES. 

Where  mortgage,  unrecorded  at  time  of  deed  to 
bona  flde  purchaser,  prior  recording  of  mortgage 
will  not  give  it  preference. 

Jackson  v.  Campbell,  19  J.  281,  8O2 

As  between  deeds  recording  gives  preference. 
Idem. 

Deposit  of  deeds  in  clerk's  office  is  not  legal  notice 
to  subsequent  purchaser,  nor  equivalent  to  registry 
under  Act  regarding  registry  of  deeds  ot  bounty- 
lands. 

Wendatt  v.  Wadsworth,  20  J.  659,  1151 

REFERENCE. 

Where  cause  referred  to  three,  and  only  two  re- 
port, presumption  is  thai  proofs  were  heard  by  all. 
Yatetv.  Russell,  17  J.  461,  433 

Where  party  consents  to  reference  of  action  of 
assumpsit,  he  cannot  object  to  report  and  judgment 
thereon  on  ground  that  action  is  not  referable. 

Harris  v.  Braatshaw,  18  J.  26,  494 

Where  cause  not  referable  is  leferred,  judgment 
cannot  be  entered  on  report  of  referees :  but  rem- 
edy is  by  attachment,  on  making  submission  rule  of 
court. 

Fa/es  t).  Russell,  17  J.  461,  433 

But  on  written  agreement  that  judgment  be  en- 
tered on  report,  the  error  or  Irregularity  is  cured. 
Idem. 

Where  cause  not  referable  by  statute,  and  is  re- 
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f erred,  court  will  exercise  no  control  over  proceed- 
ings, even  though  rule  entered  by  consent. 

Johnson  v.'Parmely,  17  J.  129,  311 

Where  plaintiff  neglects  to  bring  referred  cause 
to  trial,  what  order  proper.  See, 

Bitsett  v.  Lee,  16  J.  45.  51 

Where  proofs  taken  in  chief  in  usual  way,  refer- 
ence for  examination  of  facts  going  to  merits  of 
the  cause  improper. 

Slee  v.  Bloom,  20  J.  669,  1155 

RELEASE. 

Release  in  insolvency  of  indorser,  by  holder  of 
note,  will  not  discharge  accommodation  maker  who 
was  not  known  as  such,  and  such  maker,  having 
paid  note,  may  recover  of  the  indorser. 

Seymour  v.  Minturn,  17  J.  169.  326 

Agreement,  being  unsealed,  cannot  operate  as  a 
release ;  and  consideration  being  nominal  cannot 
operate  as  accord  and  satisfaction.  Idem. 

Where,  on  assignment  of  property  in  trust  for 
creditors,  trustee  is  a  creditor  and  indorser  of  note 
of  assignor,  deed  of  release  to  assignor,  signed  by 
trustee  and  creditor  and  by  holder  of  note,  does  not 
discharge  trustee  from  liability  as  indorser. 

Bruen  v.  Marquand,  17  J.  58,  286 

Release  given  to  enable  releasee  to  be  witness,  in 
absence  of  fraud,  is  discharge  of  liability,  though 
witness  not  sworn  or  release  not  produced. 

Pratt  v.  Crockett,  16  J.  270,  137 

RELIGIOUS  CORPORATION. 

Where  decision  of  Classts  deposing  minister  was 
reversed  by  Synod,  held  that  a  subscription  condi- 
tional upon  the  stay  of  the  minister  was  binding, 
irrespective  of  subsequent  acts  of  Classics. 

Dieffendorf  v.  Ref.  Calvlnistic  Ch.,  20  J. 
12,  915 

RENT. 

See  LANDLORD  AND  TENANT. 

REPLEVIN. 

Fixtures  severed  from  freehold  may  be  replevied. 
Cresfon  v.  Stout,  17  J.  116,  3O6 

Replevin  lies  by  master  for  property  of  his  seized 
under  execution  against  servant,  while  in  servant's 
possession. 

Clark  v.  Skinner,  20  J.  465,  1O82 

On  return  of  elongata  to  writ  of  returno  habendo, 
it  is  not  necessary  to  issue  fleri  facias  against 
pledges,  but  defendant  mav  have  action  against 
sheriff  where  insufficient  pledges  are  taken. 

Oibbs  v.  Bull,  18  J.  435,  644 

Damages  not  recoverable,  beyond  value  of  goods 
eloigned.  Idem. 

Declaration  in  action  against  sheriff  must  allege 
issue  and  return  of  writs.  Idem. 

Sheriff  may  take  what  security  he  wishes  in  his 
own  name.  Idem. 

Lies  for  property  taken  under  warrant  of  court 
having  no  jurisdiction. 

Mills  v.  Martin,  19  J.  7,  70 1 

RIPARIAN  OWN    RS. 

See  WATER-COURSES. 


SALE. 

See  DEED,  EXECUTION,  FRAUDULENT  CONVEY- 
ANCES, VENDOR  AND  VENDEE. 

Title  of  purchaser  under  sheriff's  sale  not  de- 
feated by  error  in  exemplification,  as  to  date  of 
docketing  judgment. 

Jackson  v.  Davis,  18  J.  7,  480 

Where  one  married  a  legatee  and  executrix  of 
citizen  of  Virginia,  sale  of  slave  belonging  to  es- 
tate, by  husband,  void  under  statute. 

Helm  v.  Miller,  17  J.  296,  371 

Conveyance,  to  place  property  beyond  reach  of 
judgment  in  action  of  tort  then  pending,  void. 

Jackson  v.  Myers,  18  J.  425,  641 

On  sale  of  land  by  Comptroller  for  taxes,  pur- 
chaser acquires  only  contingent  title,  which  may 
bo  defeated  by  proof  that  tax  was  paid  before  sale. 
Jackson  v.  Morse.  18  J.  441,  646 

Returns  of  taxes  paid  made  to  Comptroller  will 
justify  him  in  making  sale.  Idem. 

To  entitle  vendee  to  recover  back  part  of  consid- 
eration paid  on  contract  for  sale  of  land,  he  must 
have  tendered  balance  and  demanded  deed. 

Hudson  v.  Swift,  20  J.  24,  919 
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SCHOOLS. 

Under  Act  for  Establishment  of  Common  Schools, 
taxes  can  only  be  voted  by  freeholders,  and  in 
definite  amounts :  power  cannot  be  delegated  to 
trustees. 

Robinson  v.  Dodge,  18  J.  351,  613 

SET-OFF. 

Where  maker  of  note  promises  to  pay  assignee, 
in  action  by  assignee  in  name  of  payee,  maker  can- 
not set  off  demand  against  payee, 
i        Gould  v.  Chase,  16  J.  226,  12O 

Unadjusted  total  loss,  on  valued  policy,  may  be 
set  off  by  insured,  in  action  on  premium  note  for 
other  policy. 

Columbian  Ins.  Co.  v.  Black,  18  J.  149,      54O 

In  action  on  submission,  defendant  cannot  set 
off  so  much  of  original  debt  as  would  satisfy  liqui- 
dated damages  and  have  balance  certified  in  bis 
favor. 

Gray  v.  Crosby,  18  J.  219,  565 

Defendant  cannot  set  off  judgment  recovered 
against  plaintiff  before  another  justice  of  peace, 
and  removed  to  Supreme  Court  by  certwrari. 

Willard  v.  Fox.,  18  J.  497.  667 

Where  obligor  of  bond  pays  part  of  debt  to  obli- 
gee's assignee,  promising  balance  without  saying 
anything  about  a  set-off  against  obligee,  held  a 
waiver  thereof,  in  action  by  assignee. 

Henry  v.  Brown,  19  J.  49,  716 

Debt  or  demand,  to  be  set  off,  must  exist  at  time 
of  commencement  of  suit^ 

Jefferson  Co.  Bank  v.  Chapman,  19  J.  322,    817 

Refusal  of  bank  to  pay  specie  not  sufficient  evi- 
dence of  insolvency,  to  prevent  bona  fide  holder  of 
bill  purchased  after  that  time  from  setting  off  such 
bill  in  action  against  him  by  bank.  Idem. 

Judgment  against  payee  of  note  assigned  to 
maker  may  be  set  off  in  action  brought  by  trans- 
ferree  of  note  after  maturity. 

Ford  V.  Stuart,  19  J.  342,  825 

In  action  by  administrators,  set-off  of  debt  against 
deceased,  purchased  by  defendant  after  intestate's 
death,  not  allowed. 

Root  v.  Taylor,  20  J.  137,  961 

SHERIFF. 

Sheriff,  if  necessary  to  levy  execution  or  make 
arrest,  may  break  open  store,  warehouse,  &c.,  not, 
attached  to  dwellinar-house. 

Haagerty  v.  Wilber,  16  J.  287,  1 43 

Powers  of  under-sheriff  survive  death  of  sheriff. 
Ward  v.  Storey,  18  J.  120,  529 

Liable  to  attachment  for  failure  to  pay  over 
moneys  collected  on  execution. 

Brewster  v.  Van  Ness,  18  J.  133,  534 

To  entitle  party  aggrieved  by  default  of  sheriff  to 

have  his  bond  put  in  suit  against  him,  he  must  first 

recover  judgment  against  sheriff  grounded  directly 

on  such  default. 

People  v.  Spraker,  18  J.  390,  628 

The  addition  to  bond  for  jail  liberties  "  that  pris- 
oner should,  at  request  of  sheriff,  again  surrender 
himself  to  prison,"  &c.,  vitiates  bond. 

Sullivan  v.  Allej-ander,  19  J.  233,  783 

Cannot  be  bail  in  Supreme  Court. 

Bailey  v.  Warden,  20  J.  129,  958 

On  being  served  with  attachment  for  failure  to 
bring  up  body  of  defendant,  should  pay  debt  and 
costs  in  original  suit,  and  costs  of  attachment,  be- 
fore he  can  bring  action  on  bail  bond  against  de- 
fendant. 

Matthison  v.  Forbus,  19  J.  292,  806 

Where  sheriff  sells  property  on  execution  for 
larger  sum  than  is  due,  and  conveys  to  purchaser 
without  receiving  surplus,  he  is  liable  to  creditor. 

Coats  v.  Stewart,  19  J.  298,  808 

On  appointment  of  new  sheriff,  prisoners  remain 
in  custody  of  old  sheriff  until  delivered  to  his  suc- 
cessor. 

Hempstead  v.  Weed,  20  J.  64,  934 

Omission  to  deliver  over  a  prisoner  is  not  an  es- 
cape, but  prisoner  remains  in  custody  of  old  sher- 
iff. Idem. 

Sheriff's  deed  cannot  be  contradicted  by  parol 
evidence  of  irregularity  in  sale. 

Jackson  v.  Vanderheyden,  17  J.  167,  325 

Remedy  is  by  application  to  set  aside  sale.    Idem. 

SHIPPING. 

Where,  on  charter  of  vessel  for  voyage  out  and 
back,  payment  of  freight  for  outward  cargo  was 
to  be  made  on  delivery  at  port  of  destination,  and 
same  was  blockaded,  and  vessel  returned  with 
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cargo,  and  same  abandoned  to  underwriters,  owners 
of  vessel  not  entitled  to  freight,  though  offer  made 
to  carry  cargo  back  again. 

Burrill  v.  Cleeman,  17  J.  72,  291 

Contract  of  affreightment  is  merely  suspended  by 
hostile  blockade,  but  consignor  entitled  to  have 
goods  returned  on  tender  of  full  freight. 

Palmer  v.  LoriUard,  16  J.  348,  1 66 

Ogden  v.  Barker,  18  J.  87,  517 

Owner,  as  well  as  master,  liable  for  repairs. 

Marquand  v.  Webb,  16  J.  89,  68 

Mortgagee  of  ship  liable  for  wages,  when  voyage 
performed  for  his  benefit. 

Champlin  v.  Butler,  18  J.  169,  547 

But  mortgagee  not  liable  to  master  who,  with 
knowledge,  expressly  contracted  with  mortgagor. 
Ktem. 

Seaman  not  entitled  to  wastes,  where  voyage  lost, 
though  full  amount  of  insurance  recovered,  or 
damage  for  loss  by  negligence  recovered. 

Percival  v.  Hickey,  18  J.  257,  579 

Part  owners  of  ship,  usually  tenants  in  common, 
may  be  special  partners. 

Mumfurd  v.  Nicott,  20  J.  611,  1134 

Where  consignor  still  remains  owner,  action  will 
lie  against  him  for  Ireight,  though  under  shipping 
articles,  carrier  was  to  collect  of  consignee. 

Barker  v.  Havens,  17  J.  234,  35O 

But  master  must  endeavor  to  collect  of  consignee. 
Idem. 

Where  ship  is  not  put  to  freight,  and  master 
carries  goods  of  another,  as  part  of  his  privilege, 
owner  not  liable  for  embezzlement. 

King  v.  Lenox,  19  J.  235,  784 

Bona  fl.de  assignment  of  bill  of  lading  passes  title 
to  goods. 

Chandler  v.  Belden,  18  J.  157,  542 

Where  made  after  sale  by  ship  owner  having  no 
lien,  assignee  may  maintain  trover.  Idem. 

SLANDER  AND  LIBEL. 

Distinction  between. 

Van  Ness  v.  Hamilton,  19  J.  349,  827 

Charge  of  keeping  false  books,  made  concerning 
one's  trade  actionable. 

Burtch  v.  Nicherson,  17  J.  217,  344 

Sufficiency  of  averments.    Idem. 
Though  declaration  in  libel  is  general,  plea  in 
justification  must  be  special. 

Van  Ness  v.  Hamilton,  19  J.  349,  827 

Where  words  impute  perjury,  defendant  in  justi- 
fication must  prove  actual,  willful  and  corrupt 
swearing. 

WKinly  v.  Rob,  20  J.  351,  1O4O 

In  order  to  sustain  action  on  words  "  you  have 
sworn  to  a  lie,"  there  should  be  a  colloquium  refer- 
ring to  circumstances  in  relation  to  which  words 
were  spoken. 

Crootohank  v.  Gray,  20  J.  344,  1O37 

Where  words  spoken  of  were  in  relation  to  mat- 
ter immaterial  to  issue  of  cause,  they  are  not  ac- 
tionable. Idem. 

SLAVE. 

Slave  not  manumitted  until  deed  of  manumission 
delivered  to  him,  or  another  for  him. 

Petry  v.  Christy,  19  J.  53,  717 

STATE. 

There  was  no  regular  State  Government  until 
Constitution  adopted  in  1777. 

Jackson  v.  White,  20  J.  313,  1O25 

STATUTE, 

Act  to  prevent  duelling,  by  making  a  duellist  in- 
capable of  holding  office  under  State,  is  constitu- 
tional. 

Barker  v.  People,  20  J.  457,  1O79 

Act  of  Legislature,  authorizing  private  property 
to  be  taken  for  public  use  without  recompense,  is 
void. 

Bradshaw  v.  Rogers,  20  J.  103,  949 

Act  to  restrain  issue  of  bank  bills  (Apr.  7,  1816) 
is  a  remedial  law,  and  to  be  liberally  construed. 

Throop  v.  Checseman,  16  J.  264.  134 

Act  of  March,  1818.  authorizing  appointment  of 
commissioners. 

Jones  v.  Smith,  16  J.  232,  123 

STATUTE  OF  FRAUDS. 

An  agreement  under  which  A  delivered  money 
and  goods  to  B,  and  by  which  B  was  to  pay  claim 
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due  C.  and  indemnify  C  against  accommodation 
indorsement  for  A.  Held,  not  within  Statute  of 
Frauds,  and  binding. 

Olmated  v.  Greely,  18  J.  12,  489 

Plaintiff  in  ejectment  is  creditor  within  meaning 
of  Statute  of  Frauds,  and  may  maintain  debt  on 
bond  given  to  defraud  creditors. 

WiteOJ:  v.  Fitch,  20  J.  472,  1085 

Statute  of  Frauds  applies  to  executory  contracts 
as  well  as  others,  but  contract  for  work  and  labor 
is  not  within  Statute. 

Crookshank  v.  Burrell,  18  J.  58,  5O6 

Contract  to  deliver  at  certain  day,  thing  not  yet 
made,  is  contract  for  work  and  labor.  Idem. 

STATUTE  OP  LIMITATIONS. 

A  qui  tarn  action  which  gives  moiety  of  amount 
recovered  to  people,  and  the  other  to  party  ag- 
grieved, is  not  within  Statute. 

Wilcox  v.  Fitch,  20  J.  472.      .  1 085 

One  having  right  to  lands  has  twenty  years  in 
which  to  make  an  entry. 

Jackson  v.  Cairns,  28  J.  301,  1O21 

If  under  legal  disability  when  right  accrues,  has 
at  least  ten  years  after  disability  ceases  in  which  to 
make  entry.  Idem. 

In  action  for  deceit,  admission  of  fraud  is  no  bar 
to  Statute. 

Ootnout  v.  Thompson,  20  J.  277,  1O12 

Issue  of  writ  is  commencement  of  suit. 

Burdick  v.  Green,  18  J.  14.  489 

Disability  before  action  accrued,  cannot  be 
availed  of  to  defeat  operation  of  Statute. 

Jackson  v.  Wheat,  18  J.  40,  499 

In  action  on  debt  more  than  six  years  old,  Statute 
is  matter  of  defense,  and  need  not  be  pleaded ;  new 
promise  may  be  set  up  in  reply. 

Martin  v.  William*,  17  J.  330,  384 

It  is  the  same  where  such  debt  is  matter  of  set-off, 
offered  by  assignee  thereof.  Idem. 

Indorsement  on  bond  by  promisee,  without  priv- 
ity of  promisor,  of  payment,  admissible  evidence  for 
jury,  on  proof  that  it  was  made  at  the  time. 

Roseboom  v.  Billington,  17  J.  182.  331 

Where  goods  are  taken  by  one  purchaser  on 
agreement  to  account  to  the  other,  it  is  not  a  trade 
of  merchandise  between  merchant  and  merchant, 
within  exception  in  Statute,  nor  a  technical  trust, 
within  exclusive  jurisdiction  of  chancery. 

Murray  v.  Coster,  20  J .  576,  1121 

Statute  begins  to  run  from  time  of  demand. 
Idem. 

What  sufficient  acknowledgment  of  debt  to  take 
it  out  of  the  Statute.  See  Idem. 

Rent  reserved  by  indenture  in  lease  not  within 
Statute,  but  presumed  paid  after  twenty  years, 
which  presumption  may  be  rebutted  by  circum- 
stances. 

Bailey  v.  Jackson,  16  J.  219,  115 

Period  of  disability  must  be  excluded  from  the 
calculation.  Idem. 

STAY  OF  PROCEEDINGS. 

Stay  of  proceedings  not  granted  until  costs  paid, 
in  suit  between  same  parties,  concerning  same 
matter,  in  chancery,  where  plaintiffs  bill  dismissed 
with  costs. 

Stebbins  v.  Grant,  19  J.  196,  769 

Where  second  action  brought,  proceedings  stayed 
until  costs  on  nonsuit  of  former  action  are  paid. 
Perkins  v.  Hinman,  19  J.  237.  785 

Stay  of  proceedings  granted  in  proceedings,  be- 
fore referee  on  affidavit  of  absence  of  material  wit- 
ness from  State,  expected  to  return  on  certain 
day. 

Sudam  v.  Swart,  20  J.  476,  1086 

SUBSCRIPTION. 

Subscription  conditioned  on  sum  sufficient  for 
certain  object  being  raised,  what  fulfillment  of. 
See 

STAuleu  v.  Bellinger,  20  J.  89,  944 

SUPREME  COURT. 

Supreme  Court  may,  on  motion,  stay  or  modify 
proceedings  on  execution,  with  leave  to  bring  up 
whole  proceedings  by  certwrari. 

In  re  Bradhurst  v.  First  G.  S.W.  Turnp. 

R.Co.,WJ.S,  37 

Supreme  Court  has  general  power  to  award  cer- 

tiarari  to  inferior  courts,  and  to  all  persons  invested 
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by  Legislature,  with  power  over  rights  and  prop- 
erty of  others. 

Le  Ron  v.  Mayor,  &c.,  of  N.  F.,  20  J.  430,  1069 
Supreme  Court  has  general  superintending  con- 
trol over  proceedings  of  inferior  courts. 

In  re  Bradhurst  v.  First  G.  S.  W.  Turnp. 
R.Co.,  16  J.  8,  37 

SURETY. 

See  PRINCIPAL  AND  SURETY. 


TORT. 

In  cases  of  tort,  special  damages  must  be  particu- 
larly stated  in  the  declaration,  and  the  natural  result 
of  the  tort. 

Butler  v.  Kent,  19  J.  223,  779 

TOWNS. 

Act  relative  to  duties  and  privileges  of  towns, 
does  not  authorize  penalty  to  be  imposed  by  town 
on  trespasser  on  town  lands. 

Foster  v.  Rhoads,  19  J .  19 J,  767 

Proceedings  on  failure  to  make  second  election 
on  death  or  resignation  of  officer,  or  refusal  to 
serve.  See, 

Wilde  v.  Washburn,  16  J.  49.  53 

TRESPASS. 

Where  neutral  vessel  sunk  by  negligence  of  bel- 
ligerent cruiser,  who  supposed  her  an  enemy,  ac- 
tion will  lie  in  State  Court  for  injury. 

Percival  v.  Hickey,  18  J.  257,  579 

One  attempting  to  enforce  an  illegal  process  of 
court  of  limited  jurisdiction,  is  a  trespasser. 

Bigelow  v.  Stearns,  19  J.  39,  712 

Taking  private  property  to  replace  turnpike,  dis- 
continued by  Canal  Commissioners,  is  not  a  trespass. 
.    Rogers  v.  Brad&UUO,  20  J.  13a,  1 1 79 

Reversing,  Bradshaw  v.  Rogers,  20  J.  103,  949 
,  One  entering  without  permission,  the  close  of  an- 
other, to  take  therefrom  his  own  property,  is  a 
trespasser. 

Holmes  v.  Tremper,  20  J.  29,  931 

One  of  several  joint  trespassers  is  liable  for  whole 
injury,  where  his  act  ordinarily  and  naturally  pro- 
duced the  act  of  the  others. 

Guttle  v.  Swan,  19  J .  381 ,  838 

Lies  for  an  act,  though  unintentional,  which 
results  in  injury.  Ibid. 

Every  unwarrantable  entry  on  land  of  another, 
whether  inclosed  or  not,  is  a  trespass. 

Wells  v.  HoweU,  19  J.  385,  84O 

Trespass  vi  el  armis,  will  lie  for  an  injury  directly 
resulting  from  negligence. 

Percival  v.  Hickey,  18  J.  257.  5  79 

When  act  legally  done,  may  be  rendered  illegal 
ab  initio. 

Gates  v.  Lounsbury,  20  J.  427,  1068 

TRIAL. 

Procedure  in  trial  of  cause  where  judge  has 
doubts  as  to  the  law.  See 

Ely  v.  Adam*,  19  J .  313,  814 

Where  declaration  contains  count  on  note  and 
common  money  count,  plaintiff  may  elect  under 
which  to  give  note  in  evidence. 

Burdick  v.  Green,  18  J.  14,  489 

Where  pleadings  give  party  notice  to  produce  a 
paper,  no  other  notice  necessary. 

Hardin  v.  Kretsingzr,  17  J.  293,  370 

Defendant  not  entitled  to  open  an  account,  unless 
foundation  therefor  be  laid  in  his  answer. 

Sleev.  Bloom,  20  J.  669,  1155 

Examinations  of  witness  confined  to  matters  in 
issue. 

Stuart  v.  Mechs  &  F.  Bk.,  19  J.  496,  881 

That  counsel  is  engaged  in  court,  is  not  sufficient 
ground  for  putting  off  trial. 

Star  v.  Benedict,  19  J.  455,  866 

Evidence  of  contents  of  deed  not  rejected  because 
witness  unable  to  recollect  courses  stated  in  de- 
scription. 

Jackson  v.  3T  Vey,  18  J.  330,  606 

Where  trial  is  brought  up  from  Common  Pleas  to 

Oyer  and  Terminer  on  habeas  carpus,  and   second 

trial  had,  on  account  of  disagreement  of  jury,    it 

may  be  brought  in  the  latter  court. 

People  v.  Goodwin,  18  J.  187,  554 

Trial  without  venire,  void. 

People  v.  M'Kay,  18  J.  212,  563 

JOHNS  REP.,  16,  17.  18,  19.  20. 
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Where,  pursuant  to  notice,  party  produces  instru- 
ment to  which  he  is  a  party,  and  under  which  he 
claims,  opposite  party  need  not  prove  its  execu- 
tion. 

Jackson  v.  Kingsley,  17  J.  158,  332 

Because  names  of  subscribing  witnesses  torn  oil', 
party  not  exempt  from  proving  handwriting1  of 
party  who  executed  it.  idem. 

An  acknowledgment  of  making  a  note  to  certain 
person,  without  its  production  and  perusal,  will  not 
excuse  proof  by  subscribing  witness- 

Shaver  v.  Ehle,  16  J.  201,  111 

Entries  made  by  teller  of  bank  in  bank  book  are 
not  conclusive. 

Mech's  <fc  F.  BanH  v.  Smith,  19  J.  115,  74O 

On  cross-examination,  teller  may  be  asked  if  he 
was  not  in  habit  of  making  mistakes.  Idem. 

Admission  of  improper  evidence,  ground  for  re- 
vei  sal,  though  fact  sufficiently  proved  by  other, 
and  competent  witnesses. 

Marquand  v.  Webb,  16  J.  89,  68 

In  action  to  recover  back  payment  of  usurious 
interest,  the  objection  to  want  of  payment  on  ten- 
der of  principal  and  legal  interest,  if  not  raised  on 
trial,  is  waived. 

Wheaton  v.  Hibbard,  20  J.  290,  1O1 7 

Affidavit  before  commissioner,  a  partner  of  de- 
fendant's attorney,  allowed  to  be  read. 

Hollenbackv.   Whitaker,  17  J.  2,  363 

A  general  venire,  for  all  causes  tried  at  the  term 
is  sufficient. 

People    o.    General  Sessions   of  Herkimer,  20 
J.  310,  1024 

Venire,  when  tested  out  of  term  may  be  amended. 
Idem. 

Under  money  counts,  in  action  on  policy  for  total 
loss,  premium  may  be  recovered  back  where  pol- 
icy never  attached. 

Waddington  v.  United  Ins.  Co.,  17  J.  23,       273 
Defendant    not  having  brought  premium  into 
court,  plaintiff  allowed  interest  thereon  from  com- 
mencement of  suit.    Idem. 

Plaintiff  not  allowed  costs  on  claim  for  total  loss. 
Mem. 

Jury  having  found  fact  of  deseisin,  and  subse- 
quent reseisin  without  explanation,  reseisin  pre- 
sumed lawful. 

Jackson  v.  Rightmyre,  16  J.  314,  153 

Juror  challenged  for  favor  may  be  sworn  on  his 

iw/tr  dire,  and  asked  questions  which  do  not  tend  to 

disgrace  him,  and  the  triers  are  to  decide  whether 

he  stands  indifferent  between  the  parties: 

Mech's  &  F.  v.  Smith,  19  J.  115,  74O 

Where  juror  related  to  plaintiff,  objection  not 
taken  at  trial,  waived. 

Eggleston  v.  Smile?/,  17  J.  133.  313 

It  is  not  within  jury's  province  to  find  as  to  what 
pleas  are  necessary. 

Richmond  v.  Tattmadge,  16  J.  307,  151 

Peremptory  challenge,  no  waiver  of  irregularity. 
People  v.  M'Kay,  18  J.  212,  563 

In  debt  on  bond,  jury  who  are  to  try  the  issue  of 
fact  should  also  assess  the  damages,  in  case  of  judg- 
ment on  demurrer. 

Taxbury  v.  MiUer,  19  J.  311,  813 

TROVER. 

In  action  of  trover  for  promissory  note,  notice  to 
produce  unnecessary. 

BUssel  v.  Drake,  19  J.  66,  723 

Where  note  left  with  defendant's  attorney,  re- 
fusal to  give  order  therefor  is  evidence  of  conver- 
sion. Idem. 

TRUSTS  AND  TRUSTEES. 

Where  goods  are  taken  by  one  purchaser  on 
agreement  to  account  to  the  other,  it  is  not  a 
technical  trust,  within  exclusive  jurisdiction  of 
chancery. 

Murray  v.  Colter,  20  J.  576,  1121 

Resulting  trust  arises  only  from  conveyance  or 
deed. 

Jackson  v.  Morse,  16  J.  197,  1O9 

Where  consideration  paid  but  no  deed  taken,  ven- 
dee has  only  equitable  title,  and  on  subsequent 
conveyance  by  vendor  to  creditor  of  vendee,  on 
vendee's  request;  no  trust  results  in  his  favor. 
Idem. 

Trust  results  in  favor  of  one  who  advances  con- 
sideration for  a  conveyance  to  another.  Idem. 

Statute  of  Uses,  which  renders  trust  lands  liable 

to  execution,  applies  only  to  fraudulent  trusts  in 

which  cestui  que  trust  has  whole  beneficial  interest. 

Boge/rt  v.  Perry,  17  J.  351,  392 
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This  cannot  apply  to  a  contract  of  sale,  where 
only  part  of  consideration  paid.  Idem. 

One  trustee  may  execute  power  delegated  to  two, 
rather  than  that  the  intent  of  testator  should  not 
be  carried  out. 

Jackson  v.  Given,  16  J.  167,  99 

TURNPIKE  ROADS  AND  COMPANIES. 

One  owning  farm  on  both  sides  of  toll-gate,  ex- 
empted from  toll  when  carrying  building  materials 
from  one  part,  to  be  used  on  the  other  part. 

Newuurgh     &c.,    Take.     Co.   v.     Belknap,    17 
J.33  277 

Liability  to  penalty  for  turning  off  road  to  avoid 
toll,  depends  upon  bona  fides. 

Carrier  v-  Schoharie  Tpke.  Co.,  18  J.  56,        5O5 
Ground  within  half  mile  of  gate  is  adjacent  with- 
in meaning  of  Act.    Idem. 
What  is  pleasure  carriage. 

Moos  v.  Moore,  18  J.  128,  532 

Toll-gate  erected  within  2  3-4  miles  of  Massachu- 
setts line,  held  not  to  be  near  that  line  within 
meaning  of  Act,  and  action  lies  against  toll- 
gatherer  for  toll  collected  thereat. 

Griff  en  v.  House,  18  J.  397,  '  63O 

Where  discretion  of  erecting  gates  is  once  exer- 
cised, it  is  exhausted.  Idem. 

Toll-gatherer  not  liable  to  penalty  for  demanding 
toll  from  exempt  person. 

Norval  v-  Cornell,  16  J.  73,  62 

In  repairing  road  to  prevent  effect  of  rains  or 
freshets  must  use  reasonable  care  to  prevent  injury 
to  adjoining  property. 

Boughton  i>.  Carter,  18  J.  405,  634 

What  deemed  chair  or  pleasure  carriage  with  one 
horse,  within  meaning  of  Act  establishing  Turn- 
pike Co.  (April  12, 1800.) 

Pardee  v.  Blanc-hard,  19  J.  442,  861 

USURY. 

Where  commission  merchants  received  and 
shipped  plaintiffs  produce,  commission  of  two  and 
a  half  per  cent,  for  accepting  and  paying  principal's 
drafts,  where  they  had  no  funds  in  hand  to  meet 
them,  held  not  usurious. 

Trotter  v.  Curtis,  19  J.  160,  756 

New  note  at  usurious  rate,  in  payment  of  old,  is 
void,  but  antecedent  debt  not  extinguished. 

Swartwout  v.  Payne,  19  J.  294,  8O7 

Peculiar  contract  on  discounting  notes,  held  not 
usurious ;  see 

Bank  of  Chenango  v.  Curtiss,  19  J.  326,          819 
Where  note,  instead  of  money,  is  given  by  lender, 
and  borrower  returns  his  own  note  with  commis- 
sion, amounting  to  more  than  legal  rate  of  interest, 
it  is  void  for  usury. 

Dunham  v.  Gould,  16  J.  367,  173 

Usage  of  trade  no  defense.    Idem. 
Taking  property  at  overvaluation,  as  part  of  loan, 
is  usury. 

Stuart  v.  Mech'* &  F.  Bk.,  19  J.  496,  881 

Promissory  note  made  to  A  or  bearer,  but  deliv- 
ered to  B  as  security  for  usurious  loan,  is  usurious 
and  void  in  its  inception. 

Marvin  v.  M'CiMum,  20  J.  288,  1O1 6 

Change  of  securities  does  not  purge  original  usur- 
ious contract. 

Tuthttl  v.  Davis,  20  J.  285,  •     1015 

Action  lies  to  recover  back  a  payment  of  usurious 
interest. 

Wheaton  v.  Hibbard,  20  J.  290,  1017 

Plaintiff  must  show  payment  or  tender  of  princi- 
pal and  legal  interest.  Idem. 

Objection  to  want  of  payment,  if  not  raised  on 
trial,  is  waived.  Idem. 

Deed  usurious  in  its  inception  is  void  in  hands  of 
bona  fide  assignee,  for  value. 

Berry  v.  Thompson,  17  J.  436,  423 

VARIANCE. 

Where  contract  stated  in  declaration,  was  on  past 
consideration  and  alternative  as  to  time,  and  one 
proved  was  on  executory  consideration  and  certain 
as  to  time  of  performance,  held  variance  ground  for 
setting  aside  verdict. 

Robertson  v.  Lynch,  18  J.  451,  65O 

In  action  of  debt  on  bond,  what  immaterial. 

Henry  v.  Bnnon,  19  J.  49,  716 

Declaration  in  trover  for  8180  note,  and  proof  of 
$300  note,  variance  fatal. 

Biissett  v.  Drake,  19  J.  66,  722 

Variance  held  immaterial  where  declaration  al- 
leged words  in  slander  spoken  concerning  evidence 
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Judgment  in  justice's  court,  not  reversed  on  cer- 
tiorari,  because  process  in  one  form  of  action  and 
declarati'  >n  in  another. 

Bowen  v.  Feme,  16  J.  161, 

VENDOR  AND  VENDEE. 

Where  vendor  did  not  deliver  part  of  articles  of 
kind  agreed,  in  action  for  purchase  price,  vendee 
allowed  deduction  for  loss  without  having  returned 

A'i'nff  v.  Paddock.  18  J.  141,  537 

Sound  price  does  not  imply  a  warranty. 

Fleming  v.  Slocum,  18  J.  403,  633 

Where  vendee  voluntarily  pays  third  person  the 
purchase  price  of  goods  claimed  by  him,  he  cannot 
set  up  title  in  such  third  person  as  against  vendor. 
Vibbard  v.  Johnson,  18  J.  77,  726 

In  action  founded  upon  warranty  of  chattel,  war- 
ranty must  be  proved. 

Chapman  v.  Murch,  19  J.  290,  8O5 

What  will  constitute  warranty.    Idem. 
On  sale  of  goods,  warranty  of  quality  not  implied. 
Sivett  v.  Colgate,  20  J.  196,  982 

Where  articles  sold  are  same  as  sample,  vendor 
not  liable,  though  they  prove  to  be  of  less  value 
and  different  kind  than  that  supposed.  Idem. 

Where  chattel  is  put  in  A's  possession,  to  pay 
debt  due  himself  and  B,  and  retained  for  more  than 
one  year  and  used  as  his  own,  he  is  presumed  pur- 
chaser and  responsible  for  B's  debt. 

Norton  v.  Squire,  16  J.  225,  122 

Where  property  illegally  distrained  and  sold,  pur- 
chaser acquires  no  title  and  tenant  may  maintain 
trover  against  him. 

Prescott  v.  De  Forest,  16  J.  159,  95 

Where,  under  agreement,  one  gives  promissory 
notes  of  third  party,  as  part  of  consideration  for 
deed,  collection  is  at  receiver's  risk. 

Hardm  v.  Kretsinger,  17  J.  293,  37O 

VENUE. 

In  affidavit  for  change  of  venue,  deponent  must 
state  that  he  has  good  defense  as  advised  by  counsel. 

Swartwout  v.  Hoagc,  16  J.  3,  36 

Want  of,  in  avowry,  waived  by  answer  to  merits. 

Davis  v.  2yler,  18  J.  490,  665 

WAR. 

After  war  commenced,  trading  between  citizens 
of  belligerent  countries,  is  illegal. 

Griswold  v.  Waddington,  16  J.  438,  198 

Seaman  v.  Waddington,  16  J.  510,  224 

Such  illegality  may  be  set  up  in  defense  to  con- 
tract. Idem. 

Property  of  a  citizen  of  neutral  country,  domi- 
ciled in  belligerent  country,  is  subject  to  capture 
and  condemnation  by  other  belligerent. 

Elbers  v.  United  Ins.  Co.,  16  J.  128,  83 

WARRANTY. 

See  COVENANT,  SALE,  VENDOK  AND  VENDEE,  &c. 

WATER-COURSES. 

Rivers  are  considered  navigable  so  far  as  sea  ebbs 
and  flows,  and  so  far,  right  of  fishing  is  common, 
elsewhere  belongs  exclusively  to  riparian  owner, 
except  where  river  is  in  fact,  navigable,  and  there 
public  has  an  easement. 

Hoolter  v.  Cummings,  20  J.  90,  944 

Owner  of  mill  above  must  not  use  water  so  as  to 
render  useless  the  mills  below.  The  use  thereof 
must  be  reasonable. 

Merritt  v.  Brinkcrhoff,  17  J.  306,  *"375 

WILLS. 

Devise  without  words  of  inheritance,  or  words 
showing  intent  to  convey  a  fee,  vests  life  estate 
only. 

Ferris  v.  Smith,  17  J.  221,  346 

One  subscribing  witness,  if  he  can  prove  all  of  the 
solemnities  to  a  will,  is  sufficient. 

Jackson  v.  La  Grange,  19  J.  386,  84O 

If  unable  so  to  do,  other  witness  must  be  pro- 
duced :  if  he  is  dead,  proof  of  his,  and  testator's 
handwriting  must  be  given,  and  then  sufficiency  ol 
proof  is  question  for  jury.  Idem. 

Nuncupative  will  is  not  good,  unless  made  when 
testator  is  in  extremis  or  overtaken  by  sudden  and 
violent  sickness,  and  has  not  time  to  make  a  written 
will. 

Prince  v.  Hazleton ,  20  J.  502,  1O95 
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Usage  of  parties  under  ancient  deed^  admissible, 
to  explain  equivocal  language. 

Livingston  v.  Ten  Broeck,  16  J.  14,  4O 

As  to  show  "  wood  for  building,"  included  mak- 
ing fences.  Idem. 

"  I  leave  and  bequeath  my  property  to  A,"  con- 
strued to  pass  both  real  and  personal  estate  in  fee. 
Jackson  v.  Hou«el,  17  J.  281,  366 

Devise  over,  depending  upon  indefinite  failure  of 
issue,  is  not  good  as  executory  devise,  and  on  death 
of  devisee  of  estate  tail,  it  will  descend  to  his  heirs 
at  law. 

Jackson  v.  Billinger,  18  J.  368,  63O 

Where  devise  is  without  words  of  inheritance  or 
expression  of  quantity  of  estate,  and  personal 
charge  is  made  on  devisee,  fee  will  be  implied. 

Jackson  v.  Martin,  18  J.  31,  496 

What  is  personal  charge.    Idem. 
Limitation  over,  on  devise  of  fee,  in  case  estate 
not  disposed  of  by  devisee,  is  void. 

Jackson  v.  Robins,  16  J.  537,  234 

Power  of  disposal  annexed  to  a  devise  for  life, 

does  not  enlarge  it  to  a  fee,  but  where  absolute 

)ower  of  disposal  is  annexed  to  a  general  devise, 

otherwise.    Idem. 

Under  devise  in  fee  to  two,  with  limitations  over 
n  case  of  death  of  either  without  issue,  and  in  case 
of  death  of  survivor  without  issue  remainder  to 
another,  held  that  on  death  of  one  devisee,  survivor 
jecame  seised  in  fee  tail,  and  under  Statute  abolish- 
ing estates  tail,  of  the  entire  estate." 

Lion  v.  Burtiss,  20  J.  483,  1O89 

Where  devise  was  to  each  of  two  sons  and  heirs 
forever,  and  in  case  of  death  of  either  without 
Issue,  to  the  survivor,  it  does  not  create  an  estate 
tail,  but  a  good  limitation  over  in  fee  by  way  of 
executory  devise. 

Anderson  v.  Jackson.  16  J.  382,  1 78 

Devise  of  interest  in  undivided  land  and  devise  of 
common  therein  to  others,  not  inconsistent. 

Leyman  v.  Abeel,  16  J.  30,  45 

WITNESS. 

Intoxicated  person  incompetent. 

Hartford  v.  Palmer,  16  J.  143,  88 

Persons  totally  or  temporarily  deprived  of  mem- 
ory or  understanding,  are  incompetent.    Idem. 
Infidel  incompetent. 

Jackson  v.  Gridley,  18  J.  98,  521 

Infidelity  established  by  one's  declarations  and 
admissions,  which  he  is  not  at  liberty  to  deny. 
Idem. 

Competency  restored  by  evidence  of  change  of 
mind.  Idem. 

An  adult  offered  as  witness,  not  to  be  questioned 
as  to  religious  creed.  Idem. 

Infants  may  be  so  questioned,  to  test  capacity. 
Idem. 

One  jointly  liable  with  defendant,  not  joined  in 
action,  not  competent  witness  for  plaintiff. 

Marquand  v.  Webb,  16  J.  89,  68 

Witness  competent  where  he  would  be  equally 
liable  to  losing  party,  which  ever  way  suit  may  ter- 
minate. Idem. 

Party  to  record  can  only  be  witness  by  consent  of 
real  parties  in  interest. 

Frear  v.  Evertson,  20  J.  142,  962 

Party  in  interest  competent  to  give  evidence  of 
loss  of  instrument,  to  admit  parol  proof  of  contents. 
Chamberlain  v.  Gorham,  20  J.  144,  963 

Co-lessee,  after  expiration  of  lease,  is  competent 
to  show  that  he  joined  in  execution  of  lease,  mere- 
ly as  surety  for  lessee. 

Jones  v.  Clark,  20  J.  51.  93O 

Where  parties  are  jointly  interested  in  contract  of 
sale,  one  of  them  may,  by  parol,  transfer  his  inter- 
est so  as  to  make  him  competent  witness  for  other, 
in  relation  to  matter  growing  out  of  such  contract. 
Smith  v.  Allen,   18  J.  245,  575 

After  verdict,  defendant  cannot  object  that  sub- 
ject matter  was  partnership  contract.  Idem. 

Handwriting  of  a  party  to  a  suit,  may  be  proved 
by  one  who  has  received  his  notes,  although  he  may 
never  have  seen  him  write. 

Johnson  v.  Daverne,  19  J.  134, 

Attorney  may  be  called  upon  to  testify  to  a  fact 
which  he  might  know  without  being  intrusted  with 
it  by  his  client.  Idem. 

Attorney  in  possession  of  deed,  competent  to 
prove  its  existence,  so  as  to  let  in  secondary  evi- 
dence of  its  contents  after  notice. 

Jackson  v.  M'  Vey,  18  J .  330,  606 

Attorney  or  counselor  in  possession  of  deed  of 
client,  is  competent  to  prove  its  existence. 

Brandt  v.  Klein,  17J.  335,  386 
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GENERAL  INDEX. 


Indorser  competent  to  prove  note  was  given  to 
take  up  usurious  note. 

TuthiU  v.  Davis,  20  J.  285,  1O15 

Where  note  was  fraudulently  filled  up  after  in- 
dorsement, held  maker  and  subsequent  indorser 
competent  to  prove  the  fraud. 

Myers  v.  Palmer,  18  J.  167,  546 

Maker  of  note  is  competent  witness  in  action  be- 
tween holder  and  indorser,  except  where  note  was 
made  for  his  accommodation. 

HubUy  v.  Brown,  16  J.  70,  01 

Witness  under  last  general  interrogatory  in  com- 
mission, may  state  facts  not  previously  drawn  forth. 
Percival  v.  Hickey.  18  J.  257,  5  79 

Where  promissory  note  payable  to  bearer  is  trans- 
ferred- for  valuable  consideration,  transferree  to 
collect  at  his  own  risk,  transferrer  not  a  competent' 
witness  as  he  would  be  still  liable  in  case  of  forgery. 
Shaver  v.  Ehle,  16  J.  201.  Ill 

Party  to  note  admissible  to  prove  facts  arising 
subsequent  to  its  passage  from  his  hands. 

Powell  v.  Waters,  17  J.  176,  339 

Where  note  is  given  on  condition,  and  there  is  a 

failure  of  consideration  after  indorsement,  indorser 

is  competent  witness  to  prove  that  fact  in  action  by 

indorsee,  with  notice. 

M'Fadden  v.  Maxwell,  17  J.  188,  333 

Commission  to  examine  foreign  witnesses,  must 
be  returned  and  actually  filed,  before  depositions 
taken  thereunder  can  be  read  in  evidence. 

Jackson  v.  Hotihy,  20  J.  357,  1O43 

Grantor.who  has  given  deed  with  full  covenants.is 
competent  for  one  deriving  title  from  him,  on  being 
released. 

Jackson  v.  Root,  18  J.  60,  5O7 

Release  given  to  enable  releasee  to  be  witness,  in 

JOHNS.  REP.,  16,  17,  18,  19,  20. 


absence  of  fraud,  is  discharge  of  liability,  though 
witness  not  sworn  or  release  not  produced. 

Pratt  v.  Crocker,  16  J.  270,  137 

WRITS. 

See  ERROR,  HABEAS  CORPUS. 
When  co.  sa.  irregularly  issued,  see 

Bank  of  U.  S.  v.  Jenkins,  18  J.  305,  597 

When  office  of  chief  judge  vacated,  writs  may  be 
tested  in  name  of  senior  judge. 

Anonymous,  16  J.  1,  35 

Writ  issued  in  term  must  be  tested  in  term. 

Gordon  v.  Valentine,  16  J.  145,  9O 

But  if  not  so  tested,  allowed  to  be  amended  on 
payment  of  costs.    Idem- 
Attorney  or  anyone  authorized  by  him,  may  alter 
teste  and  return  day  of  writ  before  it  is  served. 

Sullivan  v.  Alexander,  18  J.  3.  485 

Execution  issued  before  writ  of  error  filed,  is  no 
super -sedeas. 

Kinnie  v.  Whitford,  17  J.  34,  277 

In  qiii  tarn  action,  bail  to  writ  of  error,  not  re- 
quired to  make  it  siipersecleas.    Idem. 
Venire  without  seal,  void. 

People  v.  WKay.  18  J.  212,  563 

Venire,  without  suggestion  of  special  facts,  can 
only  be  legally  returned  by  sheriff. 

Cooper  v.  Bissell,  16  J.  146,  90 

Where  venire  is  returned  by  coroner  without  sug- 
gestion of  special  facts,  judgment  irregular  and 
will  be  reversed.  Idem. 

Where  ca.  sa.  issued  after  year  and  day,  without 
set.  fa.  to  revive  judgment,  the  bail  cannot  take  ad- 
vantasre  of  objection. 

CKOespie  v.  White,  16  J.  117,  78 
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